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3ATAABHI IPOBAEMMU
ITPABOBOI HAVKMU

I1. Pabinoguu, 1ieH-KopecrioHIeHT Aka-
JeMii mpaBOBHUX HayK Ykpainu, mpode-
cop kadenpu Teopii Ta dimocodii mpasa
JIbBIBCHKOTO HalliOHAJIBHOIO YHIBEPCH-
TeTy iMeHi [Bana dpanka

IIpaBa jonuHM i rpoMaasiHMHA B YKpaiHi:
KOHCTUTYUiHHA NMepPCNeKTUBA

Berynni 3ayBaru. HeoOxinHicTsh oHoBnenHs KonctuTyii Ykpainu HuHI
BHU3HAETHCS OUTBIIICTIO AePKABHUX 1 TPOMAJICHKUX JIisIUiB, TOJITOJIOTIB Ta
topucTiB. Ll{onpasna, mpu bOMY AEKOTPi 3 HUX HE MOIIUPIOIOTH L€ BU3HAHHS
Ha KOHCTHUTYIIIIHE PEeryTIOBaHHS IPOOJIEMAaTHKHY MpaB, cBOOO 1 000B’s3KiB
JIFOAMHHM Ta TPOMaSIHUHA — CTBEPIUKY€ETHCS, L0 OCKUIBKH BOHO B OCHOBHOMY
BIJIMOB1/1a€ MIDKHAPOHUM CTaH/IapPTaM, TO i He TOTpeOy€e 3MiH.

[pote noroquTrCh 3 TAKMMHU TBEPIPKEHHAMH HABPSIT UM MOYKIIMBO. AJDKE, K
BiJIOMO, CTaH IOTPUMaHHA B YKpaiHi OCHOBOIIOJIOKHUX TIPAB JIFOAUHH Ta KOHCTHU-
TYIIHHUX TIPaB TPOMaJITHAHA, OCOOJIMBO TPaB €KOHOMIYHHX 1 COIlabHUX, — 32
BHCHOBKaMH ITPABO3aXHCHUX (JeprKaBHHUX Ta IPOMAJICHKHIX) OpraHizawiii — He €
3a/10BUIbHUM. ToMy, OOTOBOPIOIOUH LIJISXH MOMIMIICHHS TAKOTO CTaHy, He MOXKHA
3arepeyyBarH, 110 OJHUM 3 HUX MO)Ke OyTH I ylIOCKOHAIEeHHS caMe KOHCTUTYIIH-
HUX 3ac00iB 3a0e3MeueHHsI TpaB 1 CBOOOT JIFOIMHU Ta TPOMaJITHUHA. MalyTh, He
€ BUIAJKOBUM Te, 1110 3-[IOMDK TOJIOBHUX 3aB/IaHb, 33 U1 PO3B’I3aHHS IKUX YKa30M
[pesunenTa Yrpainu Bin 27 rpynus 2007 p. Oyno yrBopeno HartioHanbHy KOH-
CTUTYLIMHY pajLy, HAUMEPIINM 3a3Ha4EHO «ITOCHIICHHS KOHCTUTYLIIHHHUX rapaHTii
3aXUCTY TIPaB i CBOOOJ JIFOJMHH 1 TPOMa/ITHUHAY.

3 oty Ha 11e rpynoro (axiBIliB, sSKi MPAIIOKTh HA IOPUANIHOMY (a-
KynbreTi JIbBIBCHKOTO HaIlIOHAIBHOTO YHIBepcUTeTy iMeHi IBana @panka, y
JIbBiBCHKOMY JIep)KaBHOMY YHIBEPCUTETI BHYTPIIITHIX cIipaB Ta y JIbBiBChKil
naboparopii npas Jitoauny i rpomaasiauia HJ{I neprxaBHOTO OyIiBHUIITBA Ta
MicrieBoro camoBpsayBanus AIIpH Ykpaiuu!, 6ymo po3po0ieHO KOHKPETHI

! ITo cxnany wiei rpynu yeiitnum: C. O. Bepnanos, II. A. I'ynuma, C. T1. JIoGpsin-
cekuid, T. . ymam, b. O. Kupuce, B. O. HaBpouskwuii, I. M. [Tankesuy, [1. M. PabiHo-
Buy, C. [1. PaGinoBuy, JI. B. SIpmon.
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MPOTO3HUIIT 3 yIOCKOHANIEHHS HU3KHU cTareit KoHctuTyuii Ykpainu, Tak un
IHAKIIIE TPUCBIYCHUX paBaM, CB000aM 1 000B’sI3KaM JTFOJIMHU Ta TPOMaisi-
HUHA.

i mpono3wuiii hopMyBamuch 3a TAKUMHU 3MICTOBHUMH HaNPSIMKaMHU.

®dinocodcbko-npaBoBe MiAIPYHTA. binbui uimke, eupazuiuie gpopmy-
JIH06AHHA 8UXIOHUX CEIMO2IAOHO-MEMO00102IUHUX 3ACA0 KOHCMUMYYill-
HO020 3aKpinnenna i 3axucmy 6 YKpaini npae i 60600 1100unu ma zpoma-
OAHUHA.

BinnosigHo 10 11b0T0, TIO-TIEpIIIe, y THX cTarTsix KoncruTymii Ykpainu, e
BXKUTO TEPMIHOJIOTTYHUI BUPa3 «IIpaBa JIIOIUHNY, IPOHNOHYETHCS YTOUHUTH,
1[0 MIeThCsl caMe MPo mpaBa 0cHogononodicHi (4. 1 ¢tT. 8, cT. 21, m. 1 u. 1
cT. 92). Taki npaBa, sIK BiZJOMO, HEPIAKO 1Ie HA3UBAIOTh «IIPUPOITHUMIY. AJie 3K
OCTaHHII TepMiH MOXKE PO3YMITHCS HE TUIBKH SIK ITPaBa «COIIATLHO-TIPUPOITHI,
TOOTO TakKi, AKki 00’€KTUBHO BU3HAYAIOThCA JJOCSATHYTUM PIBHEM PO3BUTKY
CYCIIJIBCTBA, & i SIK TaKi, 10 3yMOBIIOIOTHCS CYTO O10JIOTTYHOIO ITPUPOAOI0
nroauHH. [IpoTte Take po3yMiHHS «IPUPOTHOCTD» MpaB JIOAUHH, SKE I11e 1HOA1
MO)KHA 3yCTPITH HaBITh Yy BITYM3HSHIH JiTEpaTypi, BUAAE€THCS TTOMHUIKOBHM.
I He B OCTaHHIO Yepry TOMY, 10 OTO MOJIMBI HEraTUBHI COIIAJIbHI HACIIIKA
ICTOPIS JIFOICTBA MIPOJIEMOHCTPYBAJIA HAATO MEPEKOHIIHMBO... MIXK 1HIINM, MO-
Ka30B0, 1110 Y )KOJHOMY MI>KHApOJHO-IIPaBOBOMY aKTi HPUKMETHUK KIPUPOIHD
(«IpUPOILKEHI») LIO0 TPAB JIIOIUHU HE B)KUBAETHCSL.

[Mo-npyre, BUAAETHCS MiJICTABHUM OUIBII pesibe(hHO Bi0Opa3uTH 3HA-
YYIIiCTh TIAHOCTI JIFOJMHHU SK OCHOBH, (DYHIaMEHTY BCi€l CHCTeMH ii OCHO-
BOITOJIOKHUX TIPaB 1 CBOOOI, BKJIFOYMBIIIH 1€ TIOJIOKEHHS 710 4. 1 cT. 21.

I mo-Tpete, MPONOHYETHCSI BKIFOYUTH 710 CT. 21 TPUHIIMIIOBO BAXKIIMBE
MOJIOKEHHSI ITPO €JIHICTH YCIX TPYII, YCIX «IOKOJIIHBY MTPaB i CBOOO/T JTFOMHU.
Lo nomaTkoBy (Ipyry) 4acTHHY O3HAYEHOI CTATTi BAPTO BHKJIACTH Y TaKii
penakuii: « ¥Yci ocnosononoxcri npasa i c60600u 1100UHU € YHIBEPCATbHUMU,
HenoOLNbHUMU, B3AEMO3ANENHCHUMU, 83AEMONOB AZAHUMIU, HEBIOYYICYBAHUMU
ma nenopywrumuy. (TyT 1 gani TEKCT MPONOHOBAHKUX 3MiH 1 JOTIOBHEHb JI0
crareit Koncturymii Ykpainu mojgaeTscst KypcHBOM. )

VhiBepcasizauisi 0CHOBOOJIOKHUX NpaB. VeThes npo Ginviu no-
cnidogne it mouHe gidodpasrcenns 3axkpinienux ¢ Ocnoenomy 3akoHi npae
i 60000 IX MiMHCHAPOOHUM CIMAHOADMAM.

Leit HanpsIMOK peaizyeThes, Mo-Tepliie, Yepe3 BKIFOYCHHS 10 KOHCTH-
TYIIHHOTO TEKCTY HOBHX, «IOaTKOBUX» TpaB i CBOOO/I, SIKi y HUHINTHBOMY
tekcti KoHcTrTymii B3arani He 3rajiaHi, Xo4a BXKe 3aKpilieH] Yy THX MiKHa-
POIHUX JIOTOBOPAX, sIKi HUHI Bxke paTudikoBaHi YkpaiHoto. Tak, mpornony-
€TbCs BUKIACTH 4. 1 cT. 51 y Takiit pegakuii: «KoorcHa noouna mae npaso na
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cim’1o ma na nosazy 00 it ocobucmoeo i cimetinozo scummsiy, a4. 1 ¢t. 55 —
y Takuit crocio: «Kooicen mae npago Ha egheKmusHULl 0epiHCcasHULl 3aXUCT
ti020 npas i c60600y. Taki GopMyITIOBaHHS OUTBII TOBHO i TOYHO BiITBOPIO-
IOTh MTOJIOXKEHHS BIAMOBIAHO CT. 8 i cT. 13 KoHBeHI1ii mpo 3aXuCT Mpas JIFOIH-
HU 1 OCHOBOMOJIOXKHUX cBOOON (ani — KoHBeH1tis).

Yactuny 2 ct. 43 BUIAETHCS MOTPIOHUM nepedOopMyIIOBaTH TaKUM YH-
HOM, abu ii penaxkiis 30iranace i3 1. 1 ¢t. 1 €BporneichKoi comiaibHOT XapTii
(mepenisHyTOI), sIKy OyIto parudikoBaHo BepxosHoto Pajoro Ykpainu y 2006 p.
Toni BiaNOBiHE KOHCTUTYIIIHE TIOJIOKEHHSI MaTUME TaKWH BUTIISIA: «/{ep-
acasa 30008 ’a3ana 3abe3neyysamu ma nNiOMpUMY8amu AKOMo2a UL i
CcmMabinbHIWULL Pigetsb 3atHAMOCi, NPacHyyu 00 00CIASHEeH S NOGHOT 3AlIHS1-
mocmi it gpomadsan. » A actuny 1 ct. 47 nponoHyeTbest (BiANOBiAHO 10 1. 1
ct. 31 miei XapTii) BUKIAcTH y Takuil crocio: «Kooicna nroduna Mae TipaBo
Ha JKUTIO 00Cmamub0o2o pigHs. JlepxaBa CTBOPIOE YMOBH, 3a SIKMX KOKHHIA
rpOMaJITHUH MaTuMe 3MOT'y HOOyAyBaTH >KUTII0, IPUAOaTH HOro y BIacHICTh
a0o B3sTH B opeHay». Haramaro y 3B’s13ky 3 uuM, mo aHi KonseHuis, aHi
€Bporneiicbka comiajbHa XapTist (MepenIstHyTa) nepea iX paTudikamiero He
nogaBanuck y Koncruryniauii Cyn YkpaiHu Ha peMeT BUCHOBKY TIPO iX
BignosigHicTs Koncrutyuii Ykpainu (abo, HaBIaxu, npo ii BIANOBIAHICT
LIMM MIKHapOJIHUM aKTam).

Brim, sik 3acBinuye nopiBHsiHHS KOHCTUTYIIT 3 IMMU MI>KHApOTHUMU
JIOTOBOPaMH, TIOBHOI BiAMOBITHOCT] Y LIbOMY aCIIEKTi BCE K HEMAE.

[To-npyre, BiAmoBigHo 10 parudikoBaHoi YKpaiHow BineHchKkol KOHBEHIIIT
PO MPaBO MIKHAPOIHUX JIOTOBOPIB, JICpiKaBa Ma€e HaJlaBaTH MPIOPUTETHOTO
3HAYEHHs y CBOil IPaBOBIii CCTEMI He TUILKU paTU()IKOBAHUM HEHO MDKHAPOIHO-
[IPaBOBUM aKTaM, aJie TAKOX 1 PaKTHL X 3aCTOCYBaHHSA TUMH MDKHAPOJHUMHU
OpraHamH, IOPUCAUKLIA KX BU3HAHA AEPXkKaBoto. ToMy OCTaHHE MPUHLIUIIO-
Be TIOJIOKEHHS BAPTO BIATBOPUTH Yy 4. 3 (momarkosiii) cT. 9 Koncruryii, Bu-
KJIABIIH HOTO TaKUM YHHOM: « Koncmumyyitini nonodicenis npo npasa, c6ooo-
OuU 1l 0008 ’S13KU MOOUHU 3ACIMOCOYIOMbCSL BIONOBIOHO 00 YUHHUX MIDICHAPOOHUX
002060pis, 32004 Ha 0008 si3K06icMb AKUX Hadana Bepxosroio Padoro Yipainu,
ma npakmukuy ix oQiyitino2o miymavents il 3aCmoCy8aHHs MIDCHAPOOHUMU
Opeanamu, PUCOUKYIA AKUX BUSHAHA YKPAiHOWO».

3 omIsATy Ha IPOTIOHOBaHY KOHCTUTYIIHY HOBEIY BUAAETHCS JOPEIHUM
BKItOUNTH 10 KoHCcThTyIiT YKpaiHn HAalOIIbII BaXKIIUBI IPaBOIIOIOKCHHS
€BpOINEHCHKOTO CY/y 3 ITPAB JIFOMUHH, BUPOOJICHI HUM Y MPOIIECi TPUBATIOTO
3acrocyBanHs Konennii. Hanpuknan, 4. 3 ct. 64 OcHOBHOTO 3aKOHY TIpO-
MOHYETHCS CPOPMYITIOBATU TaK: «By0b-s1Ki 3aX00u, Wo obMmedcyloms npasa
ma c600600u, He NOGUHHI 3A80A8AMU WKOOU CYMHOCTI MA NPUSHAYEHHIO YUX
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npag ma c80600y. Takoro x xapakTepy JOMOBHEHHS H yTOYHEHHS IPOIIO-
HY€ThCS BBECTH 1 J10 Horo cT. 34, 4. 7 cT. 41, 4. 4 ct. 57.

Haperuri, peanizyrouu po3risayBaHUN HANPSIMOK yIOCKOHAJICHHS KOH-
CTUTYLIHHUX «IIPABOJIIOIUHHUX» T'apaHTili, BAPTO 3BEpHYTHUCS ¥ 110 BiAIO-
BigHuX akTiB OOH, ii 0CHOBHUX OpraHiB, yXBaJCHUX BXKE MICIS IPUHHSITTS
Koncrutyuii Ykpainu (Hanpukinan, Konsenuiss OOH npo npaa iHBaIiIiB Bij
13 rpyaust 2006 p., Mixuaposaa kousentiist OOH jyist 3axucty ycix oci Bij
HACWJIBHHUIILKUX 3HUKHEHB Bix 20 rpymaas 2006 p., Jdexmapanis OOH npo
npaBa kopiHHUX HaponiB Bix 13 Bepecus 2007 p., BcesaranbHa nexnapartis
npo 0ioeTHKy Ta npasa Jitoaunu, yxsasneHa FOHECKO 19 xosrast 2005 p.).
Bonu Tex 31aTHI CITy)KUTH BaKJIMBUM JKEPEIIOM PO3ILINPEHHS HOMEHKIIATY-
pH YU yTOYHEHHS (HOPMYITIOBAaHb OCHOBOIIOJIOKHUX IPaB 1 cBOOOI, SIKi 3a-
CIIyTOBYIOTh HA KOHCTHTYIIIHHE 3aKPIIUICHHS Ta 3a0€3M1eueHHSI.

Po3mmpennst npaB. HacTymHUM BiTHOCHO CaMOCTIHHUM HaIpPSIMKOM
YAOCKOHAJICHHS PO3IVISIYBAHUX TapaHTiil € po3uwupenus 3micmy i 06cazy
mux npae i c60000, AKI 8xce 3aKpinieno ¢ Ocrnosnomy 3aKoni.

3 mi€r0 MeTo, 30KpeMa, MPOIOHYEThCH, 4. 2 1 4. 3 CT. 27 BUKIACTH Y
TaKii pegakuii: «HixTo He Moxke OyTH CBaBUIHHO 1M030aBICHHUN KUTTS. JKOOHA
JOOUHA He MOodice OYMU 3aCy0HceHa 00 CMePMHOI Kapu abo cmpayenda.

HixTo He MOXe 3a3Hasamu npoOMunpagHo20 YUKOONCEHHsL 30008 '51y.

Yactuny 2 ct. 50 Bapto chopmyntoBat Tak: «KoxKHOMY rapaHTyeThCs
NPaBO BUIBHOTO U HeoOMedceHo20 TOCTYIy 10 iH(popMarii mpo cTaH JOBKiI-
T8, npo AKicmb Hrcumia, TPEAMETIB MOOYTY 1 Xap4OBHX MPOAYKTIB, a TAKOK
MpaBo Ha i1 MOIIMPEHHS».

A yvactunu 1-3 cT. 30 IpONOHYETHCS BUKJIACTH TaKUM YMHOM: «KoykHO-
MY T'apaHTYEThCSI HEIOTOPKAHHICTD XKUTIIA 1M IHUO20 80N00THHA.

He nomyckaeTbcst NPOHUKHEHHS Y tcumJio abo iHute BOIOIIHHS 0co0H,
MPOBEJICHHS B HUX OIVISIY YU OOIIYKY a®o iHwux caioyux Oii 1HAKIIe K 3a
BMOTHBOBAHUM PIIICHHSM CY/Y.

Y HEeBIIKIIQAHUX BUMAIKaX, [TOB’SI3aHUX 13 pAMYGAHHAM KUTTS JONEH
Ta MaiiHa uu 3 0e3Mmocepe/IHIM MePECITiTlyBaHHSIM J1f00¢l, K1 MiJ03PIOI0THCS
y BUMHEHHI 3JI0YUHY, MOXKJINBUI 1HIIHMHA, BCTAHOBJICHUH 3aKOHOM, OPSAI0K
NPOHUKHEHHS Y H#CUM.IO0 YU iHuie BOJIONIHHS 0COOH, MPOBENICHHS B HUX OIJIA-
Jty 1 001IYKY abo iHuux caiouux Oiiy.

3micT 4. 1 i 4. 2 cT. 58 IpOMOHY€ETHCS PO3LIMPHUTH Y TaKui croci6: «3a-
KOHH Ta iHILII HOPMaTUBHO-IIPABOBI KT HE MalOTh 3BOPOTHOI [Ii1 B 4aci, KpiMm
BUII/IKiB, KOJIM BOHH TTOM SIKIITYIOTh 200 CKaCOBYIOTh Bi/IITOBIIaIbHICTH OCO-
0u, Kompa euuUHULA NPABONOPYULEHHA, AOO0 THWUM YUHOM NOKPAWYIOmb ii
npagose cmanosuuye.

6




JKooden HE MOKE Hecmu 6I0N0BIOAIbHICMb 3a NISIHHS, K1 Ha 4ac X BYH-
HCHHS HE BU3HABANUCS NPABONOPYULEHHAM.

3MICTOBHI 3MiHH aHAJIOTTYHOTIO HAPSIMKY 3allPOIIOHOBAHI I 10 cTarei 15,
23,4. 1 ct. 34, 4. 6 cT. 55, 4. | c1. 60, u. 1-3 ct. 62 Koncrurymii Ykpainu.

OKpeMo ci1iji 3BepHyTH yBary Ha MpONO3ULiI0 BKIIOYUTH 10 OCHOBHOTO
3akoHy BKa3iBKy Ha 3arajibHOIO3BUTBHHUHN MIAX1I 10 IepKaBHO-IOPUIUIHOTO
peryitoBaHHs MOBEIIHKY JItoneil. A came, 4. 2 cT. 19 BUKIacTH B Takiit pe-
NaKIil: «/ii uu 6e30ianvHicmy T0OUHY, He 3A00POHEH] 3AKOHAMY, THUUMU
HOPpMAMUBHO-NPABOSUMU AKMAMU, € NpagomMipuumu. Hixmo ne moowce bymu
npUMyuwieHutl pooumu me, wo He nepeddavyeHo Yumu aKkmamuy.

[Ipomo3uuii Takoro xapakrepy, rajao, He HOTpeOyoTh CreLialbHIX 00-
IPYHTYBaHb: iX TYMaHICTHYHa MPABOJIOANHHA CIIPSIMOBAHICTD € OYCBU/I-
HOIO.

Konxkperuzauist npaB. MaeTbcs Ha yBa3i 3HUMNCEHHA PIGH adcmpaKkm-
HOCHi, 0eK1apamueHoCmi y KOHCMUMYUILHUX hopmynioeannsax smicmy
i1 00ca2y 0eaKux npae a0OUHU Ma 2POMAOAHUHA.

Hanpuknaz, 4. 1 cT. 8 noriyiibHO nogatu y Takii penakimii: «B Ykpaini
BU3HAETKCS 1 JIi€ IPHHIUIT BEPXOBEHCTBA MPaBa, 8i0N0BIOHO 00 K020 8 CYC-
ninbemei 3a0e3neuyemsvcs NAHy8aHHA OCHOBONONIONACHUX Npag i c60000 Jo-
Ounu ma inwux ocioy. A vactuny 1 ct. 35 — BUKIIacTH B Takuii crocio:
«KorkHa 1100una mae ipaBo Ha c60000y gipocnogioannsi. 1le npaBo BKIto4ae
cBOOONY nputimamu, 3MiHIO8AMU, CROBIOY8AMU PeiiliHi NepeKOHAHHA 3a
€60iM 6UOOPOM AbO He cnosidyeamu HISKUX, Oe3nepeukooHo 6ecmu peiilitl-
HY OisnbHicmb ma 3000yeamu penicitiy oceimyy. 3MiHA aHAJIOTIYHOTO Ha-
IIPSAMKY IIPOIOHYETHCS BHECTH i 110 4. 1 cT. 47 Ta u. 3 cT. 49.

BrinenHs Takux NpONO3ULiN CIPUATHME CTBOPEHHIO PEeaTbHUX MOMJIIU-
BOCTEH JUIs 371ICHEHHS Il 3aXUCTY BIAMOBIAHUX TIPaB i CBOOO/I.

OnTumizanis npaBooOMeKeHb. Wnerbes PO YMOuHeHHs: Ni0cmae
MONCIUBUX 0OMENCEHD 30TUCHeHHS npae | ¢60000. L1eit HanpsiMOK Moxe OyTH
pealizoBaHO Yepe3 CKOPOUCHHS i yTOYHEHHsI TaKUX TTiJICTAaB.

Bunaernscst HeoOXiTHUM, MO-TIEpIIe, MEPEeTiK IUX IMiICTaB IPUBECTH Y
OLIBII MTOBHY BiJIMOBIHICTH 13 iX MDKHAPOAHO-TIPABOBUMH CTaHIapTaMHU.
A mo-gpyre, chopMyTIOBaTH I MiJICTaBH KOHKPETHILIE, O1JIbII BU3HAUCHO,
aHDK 1€ BUIKUCAHO y HUHIIIHbOMY TeKcTi OcHOBHOTO 3akoHy. Tak, mpomo-
HyeThCs 4. 4 cT. 22 BUKJIACTH y Takui cnocid: «/Ipunyunu ma niocmasu
obmedicyeants npas i c60600 Maiomb GIONOGIOAMU MIHCHAPOOHUM OO2080PAM,
32004 Ha 0008 ’s3K06icmb siKUX Haoana Bepxoenoio Padoio Ykpainuy, a 4. 4
cT. 64 — chopmynroBaTH B Takiil penakuii: « Oomedcennsi npas i c60600
MO2ACYMb 6YMU 8USHAHI NPABOMIPHUMU TULLE 3d YMO8, AKUO 60HU Nepedba-
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ueHi 3aKOHOM, MAIOMb HA Memi 3a0e3ne4eH s BU3HAYEHUX 3AKOHOM CYCNilb-
HUX iHmepecie ma € domipuumu 3 maxoio memoioy. (J1o peui, ocrante op-
MYITFOBaHHS 3MICTOBHO BIJITBOPIOE OJTHE 3 YCTAJICHUX MPABOIMOJIOKEHb €BPO-
HeHChKOro Cyay 3 Ipas JIIOIUHH.)

YV TakoMy kK HaNPsIMKY MPOTOHYETHCS YTOUYHUTH BUKJIA 4. 2 CT. 24, 4. 2
cT. 32,4. 2 ¢t. 35, 4. 3 ¢1. 37, 4. 6 cT. 40, 4. 2 cT. 54 KoHcrturyiii Ykpainu.

VY 1pOoMy K aCHeKTi CIIiJl BII3HAYUTH NPOTIO3UIIII0 PO BKIFOUCHHS JI0
OCHOBHOTO 3aKOHY IOCHJIAHHS HA TaKy HEOJMIHHY COIIaIbHO-IIPHUPOIHY
mizicTaBy 0OMeXKeHHsI peaizallii npas i cBo00/I, IK He0OXiTHICTh JOCATHEH-
Hs1 30a71aHCOBAHOCTI TIpaBopeantizailii 3 mpaBaMu i paBOMipHUMU iHTEpeca-
MU 1HIIUX Cy0’€KTIB COLyMy i cycminbcTBa B mijiomy. Tak, pegakuito 4. 3
cT. 22 KoHCTUTYLIT 3aIIpOEKTOBAHO y TaKkuid crioci0: «/Ipasa ma c60600u
JHOOUHU [ 2DOMAOSHURA MAIOMb OYMU CHPABEOIUBO 30ANAHCOBAHI 3 IHmepeca-
MU CYCRITbCmMEay, a CT. 23 MPONOHYEThCS BUKJIACTH TaKKUM YHHOM: «KoxkHa
JIOJIMHA Ma€ MpaBoO Ha BUIBHUMN i 6ceOiunull PO3BUTOK, SKIIO IPU IIbOMY HE
MOPYILYIOTHCS TTpaBa Ta CBOOOAM 1HILUX JIIOACH, iHmepecu cyCcniitbcmea uu
npasomipui inmepecu tioeo epyn, i Mae 000B’SI3KHU TIepe]] CYCIIIbLCTBOM mda
Oepoicasoio, ki 3abe3neuyroms maxkuil po3eumoky. Yactuna 6 ct. 41 mana 6
3By4YaTH TakK: « BUKOPUCTaHHS MaiiHa HE MOXE 3aBJIaBaTy IKOIU npasam i
€60000am, THTEpecaM CYCIIIIbCTBA YU NPABOMIDHUM THmMeEpecam 1io2o epyn,
MOTIPIITYBATH €KOJIOTIYHY CUTYAIIIO 1 TPUPOJIHI SIKOCTI 3€MITI».

3aranom ke 3ayBaxy, [0 PO3IVISAyBaHUI HAIIPAMOK KOHCTUTYLIHHOTO
YIOCKOHAJICHHS €, MOYJIMBO, HAHOUIBII 3HAYYIIUM CaMe y TPaKTUIHOMY
acriekTi (meperyciM JIjisl 3aKOHOJABYHX Ta 1HITHX HOPMOTBOPYUX OpTaHiB, a
TAKOX JIJIs1 OpraHy KOHCTUTYLIHHOI I0pUCAUKLiT). AJKe, IK MEHI BKE He-
OJTHOPa30BO JIOBOJIMIIOCS OOTPYHTOBYBATH, ) HOGImMHIL icmopii 6Gopombba 3a
npasa noduny (K1 HUHI HOMIHAJIBLHO BU3HAIOTHCS BCiMa U TIOBCIOJIHO) €
nepesasicHo 6opomvb0I0 came 3a MeIC ix NPAKMUUHO20 30ilCHEHHS.

YT1ouHeHHs1 000B’A3KiB. MaeThcst Ha yBa3i onmumizyeamu popmyiio-
G6AHHA 0eAKUX KOHCIUMYUIHHUX 0006 ’A3KI6 TI00UHU | ZDOMAOAHUHA.

[To-niepie, mpoNOHYy€ETHCS 10 CT. 65 MoAaTH 4. 2, BUIMCABIIN 11 TAKUM
quHOM: «Kooicen 30008 3aHuil wanysamu 0epicaghi cumeonu Ykpainuy.

[Mo-apyre, 11010 000B’SI3KY TPOMaJISTHUHA JIEKJIAPYBATH CBOT JIOXOU
(4. 2 ct. 67) HUHI € TiACTaBU OOMEXKHUTH KOJIO HOTO Cy0’ €KTIB JIMIIIE JIEPKAB-
HUMH CITy’KOOBIISIMH 1 WiIEHaMH iX ciMeii.

ITo-Tpete, 4. 3 cT. 34 NPONOHYETHCS BUKJIACTU Y Takuii criociO: «Hixmo
He Modice Oymu y8inbHeHull 8i0 c80ix 0608 's13Ki6 neped depaiicasoro abo 6io-
MOBUMUCS 810 BUKOHAHMSA 3AKOHI6 30 MOMUBAMU CBOIX NEePEKOHAHb, 3a 8-
HAMKOM UNAOKIB, 6CIMAHOBIEHUX 3AKOHOM». Y TIM, B3arajil Kaxy4H, HaBeJle-
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HE TIOJIOKEHHSI IOLIJIbHO BUOKPEMHUTH Yy CAMOCTIHHY CTaTTIO, SIKY IOMICTUTH
10 Tiei yactuau po3ainy 11 KorcTutyii, sKy npucBsd4eHO camMe 000B’ si3KaM
JFOIIHY 1 TPOMa/ISTHUHA.

Hocii npag i 060B’s13kiB. V1eThCs1 PO yTOUHEHHS Koa cy6 ekmie npas,
60000 ma 0008°a3kKie, nepeddoauenux Koncmumyuyicto Yxpainu.

[e#t HanpSIMOK BUIAETHCS OJJHUM 13 HAWBaXUIMBIIIKX. Pid y TiM, 110 y
HUHIITHBOMY KOHCTHTYLIHHOMY TEKCTi HEe BC1 Ha3BH, TEPMiHOJIOT14YHI ITO3HA-
YeHHsI [IUX Cy0’€KTIB (TOYHIIIEe — X BH/IIB) BiIIIOBIIAIOTH B OTHUX BHIIAIKAX
iX crpa®XHBOMY, TaK O MOBHUTH, aHTPOITHOMY cTarycy (iXHiil aHTpOIHIN
MIPHUPO/Ii), @ B IHIIUX — MPHUHIMIAM cy0’eKTHOT (0CO0O0BOT) YNHHOCTI 3aKO-
HOAABCTBA. 3311 YCYHEHHS LIUX HEJOMIKIB SIKpa3 i MPOMOHYETHCS BIOPSI-
KyBaTd BiJITIOBIJ{HI TEPMiHO-TIOHSITTSI.

J1J1s bOTO B OCHOBY TIPOIIOHOBAHHUX YTOYHEHB OYJIO MTOKJIAICHO HAYKOBO
00rpyHTOBaHI 3HAUEHHSI, CMUCITH ICSKHX 13 TUX TTOHSTH, KOTPI BiI0OpaxaroTh
sIKiCHO cnienudivHi pi3HOBUIU (TPyINH) Cy0’ €KTIB CyCHIIBHOTO YKHUTTSI.
3 omsay Ha L€ BIAMOBIIHI TEPMiHO-NIOHATTS BUKOPUCTOBYIOTHCS Y TAKOMY
CeHCi:

— KooiceH — Oyb-sIKHi cy0’ eKT TpaBa: (hizuuHa 0co0a, IopUIuIHa 0c00a,
00’ €eTHAHHS, SIKE HE Ma€ CTaTyCy FOPHIMYHOT 0cO0H (TpOMaJIChKa OpraHi3aris
0e3 TaKoro CTarycy, TepuTOpiajibHa rpoMaia, TPyAOBUM KOJIEKTHB TOLIO);

— Jlco0en — KOJHMM Ccy0’eKT TpaBa: GizndyHa ocoda, IpUANIHA 0c00a,
00’ €THaHHSI, SIKE HE Ma€ CTaTyCy FOPUANYHOT 0co0u (TpoMajichka OpraHizaitis
0e3 TaKoro CTaTycy, TepUTOpiaibHa IPOMa/ia, TPYAOBUH KOJIEKTHB TOLIO);

— HIxmo — ®ojHa (i3uvyHa ocoda.

BpaxoByrouu BUKIIaJICHE, TIPOIIOHYETHCS BKIFOYUTH 10 CT. 22 IIe OIHY
(1IoCTY) YaCTHHY TaKoro 3MicTy: «fOpuouuni ocobu ii 06 ' cOnanns be3 ma-
K020 cmamycy maroms yci 3akpinieti yieto Koncmumyyiero npaea, c6o6oou,
0006 ’513KkU ma ix eapanmii, KPim mux, KOmpi 3a C80€10 NPUPOOOIO MOICYIMb
Hanedxcamu auuie 1100uni ma zpomadanunyy. (BTiM, MOXIHMBO, 11€ HOBE TO-
JIO)KEHHS JIOPEYHO TIOIATH OKPEMOKO CTAaTTErO. )

V pa3i npuiHATTS HaBeJACHUX YTOYHEHb KOJIO HOCIiB mpaB, cBOOO 1
000B’s13KiB y OaraTbOX BUIAJKaX CTaHE IMPIIMM HOPIBHAHO 3 TUM, SKE BH-
3HAYEHO Yy HUHIITHHOMY TEKCTi (30Kkpema, y 4. 1, 4. 3 ¢T. 24, 4. 1 ct. 36, 4. 1
cr.39,9.3c¢cr. 40, 9.3 cT. 41, 9. 1 ¢T. 46, 4. 5¢1. 53, 9. 1 14. 2 ¢cT. 54, 9. 1
CT. 55), Zie 3aMiCTh TepMiHa «TPOMAJSTHUHY («TPOMAISTHNY) BIKHBATHMETHCS
CITOBO «JTFOIMHAY.

Bonnowac y nesikux 1HIIMX BHUIAJKaX Take KOJIO, HAaBIAKHU, 3BY3UTHCS
(ckaxiMo, yu. 1 ¢1. 32, 4. 1 c1. 33, u. 1 ct. 35, 4. 1 iu. Scr. 43, u. 1 cr. 47,
4. 1 cT. 48, u. 1 ct. 49, u. 2 ct. 67 Koncruryuii Ykpainu, Je, HapUKIaI,
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3aMICTh CJIOBa «KOXEH» BUKOPHUCTOBYBATHMYThCS TEPMIHU <«ITIOIUHA» a00
«TPOMAISTHUHY).

IHocunenns rapanToBaHocTi npaB. MaeTbcs Ha yBa3i HapemTi — «last
but not least»! — poswupenns, egpexkmueizauia koncmumyyiiinux zapanmii
npas i c60600. 1le 3aBnaHHs MOXe PO3B’I3yBaTUCh TAKUMH 3aCO0aMHU.

[o-nepie, cix 3a3HAUYUTH TAPAHTIl y TUX IIPABOJIIOIUHHUX)» CTATTAX
KoHCTUTYI, [1e B3arai mpo HUX TOKH IO He 3radyeThes. MIeThes, cKakimo,
PO BKa31BKY Ha no3umusHi 0006 s3Ku 0epicasdis CTOCOBHO 3a0e3MeYeHHS 31ii-
CHEHHSI THX 4 IHIHX 1paB. Tak, cT. 48, je 3aKpirieHo MpaBo JIIOIMMHYU Ha T1THUN
JKUTTEBUH PiBEHB s ceOe 1 CBOET ciM’1, HaJle)Kao O JIOIOBHUTH YaCTHHOIO
JIPYTOIO TAKOTO 3MICTY: «/leporcasa earcusae HeoOXioHux 3axo0is 0 3abe3neuet-
HSL Y020 NPABA, 30KpemMd, 6CMAHOBIONYU MIHIMATbHUL POIMID 3apoOImHOL
niamu, NeHcii uu OONOMoU, He HUNCUULL 8i0 NPOICUMKOBO2O MIHIMYMY, BUHA-
ueno2o0 3axkonomy. Bka3iBKy Ha 000B’ 130K JIepyKaBH BXKUTH 3aX0/IiB, HEOOX1THIX
JUTsl peati3ailii BiIMOBIIHOTO MpaBa, MPOMOHYETHCS BKIFOYUTH TaKOXK 1 710 4. 1
cT. 40, 9.3 ¢1. 49, 4. 1 ¢1. 50, 4. 2 cT. 56, u. 1 ct. 57 KoHcruryii Yipainu.

[IpaBorapanTytoue 3HaYSHHS MPONOHOBAHUX JJONIOBHEHb BOAYAETHCS Y
TOMY, III0 BOHHU JAfOTh MiJICTABU Y BIJINOBITHUX BUIIAKaX OCKapXKyBaTH, y
TOMY YHCIIi B CYJOBOMY MOPSIIIKY, O€3isITBHICTE JIep>)KaBHUX OpTaHiB.

[To-mpyre, BUIAETHCST HEOOX1THUM PO3IIUPHUTH KOJIO CYy0’ €KTIB, KOHCTH-
TYLiHO 3000B’s13aHUX 3a0e3neuyBaTH rpasa i ceoooau. Tak, 4. 3 cr. 8 npo-
MOHYETHCS BUKIACTU y Takiil penakuii: «Hopmu Koncturyuii Ykpainu €
HOpMaMH TIPSIMOT JIiT. 3BEPHEHHSI 110 CY/LY, IHULUX OP2aAHi6 OepicasHOl 61a0u,
Opeamie Micyego2o camospadyeanHs s 3aXUCTy KOHCTUTYIIHHUX MpaB i
cBoOos1 OesrocepeHbo Ha migcTaBi KoHcTuTyii YkpaiHu rapaHTyEeThCSI».
Taxoro % xapakTepy 3MiHU IIPOMOHYETHCS BHECTH JI0 4. 5 cT. 22, 4. | cT. 24,
4.4 ct. 27,4. 1 ct. 49, 9. 2 cT. 59.

[o-TpeTe, TPONIOHYETHCS HinbLi KOHKPEmHO CHOPMYITIOBATH TOJIOKESHHS
po rapanTii npas i cBoOo. Tak, 4. 2 ¢T. 29 BapTO BUKIACTH TAKUM YHHOM:
«HixTo He Moxxe OyTH 3aapelToBaHuil 400 TPUMATUCS I/l BapTOIO 1HAKILE
K 32 BMOTMBOBAHUM PIIIEHHSM Cyay 1 TUIBKHU 3 niocmas Ta B MOPSIIIKY, BCTa-
HOBJIEHUX 3aKOHOM». Takoro * IjiaHy KOpeKTHBH AOLILHO BHECTH A0 Y. 3
1 4. 6 03HAYCHOT CTATTI.

J1o 11bOT0 % CJIiJT IOJATH U MPOIO3UIIiT CTOCOBHO MOIIMPEHHS /il Iepe/i-
Oauenux y Koncrurynii YkpaiHu :0pHINYHHX TapaHTId Ha MIMPIIE KOJIO
CyCHiIbHUX BiTHOCHH (4. 1-3 cT. 62) abo, y BIANOBIAHNX BUTIA/IKAX, HA IITUP-
11e KoJio cy0’ekTiB (4. 2 ct. 150).

[To-uerBepre, caif 30UTBLIIUTH NEPEITiK BUIIB TUX IOPUIAUYHUX AKTIB,
HEOOX1THOIO YMOBOIO ITPABOBOCTI SIKHX € 1X BIIIOBIAHICTh HE TUIBKH 3aKOHY,
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aJie i OCHOBOIIOJIOKHUM TIpaBaM JEOAUHHN. CKaxiMo, 4. 4 CT. 22 TIPONIOHY€Th-
CsI BUKJIACTH Y TaKit pemaxuii: «/Ipunyunu ma niocmasu oomesicysants npag
i c60600 maloms 8ionogioamu MidfCHAPOOHUM 002080pAM, 32004 HA
0008 ’s13K08icmb saKux Hadana Bepxoenorw Padoio Ykpainuy, a 4. 1 c1. 60
chopMyITIOBaTH TaKUM YHHOM: «/Koden He 3000B’A3aHUI1 BUKOHYBATH SIBHO
3TIOYMHHI FOPUOUYHT aKMUY.

[o-m’sTe, BBaXKal0 BKpail HEOOXiTHUM «B1IBEPTO» BKIFOYHTH 10 KoH-
CTHUTYIIIT MOJIOKEHHS PO MPHHITUIT 3aKOHHOCTI, SIKe Y HUHIITHHOMY KOHCTH-
TYIIHOMY TEKCTI B3araii BiicyTHE. Ajpke Oymydu ofHier0 3 pyHIaMeHTab-
HUX 3acajl Jep>KaBHO-IOPUIMYHOTO PETYIIOBaHHS CYCIIJIbHUX BITHOCHH, LIl
MIPUHIIMIT — Yy pa3i HOro HeyXWJIbHOT peatizallii — CTaHOBHUTh OJ(HY 3 Haii-
e(eKTUBHIINX rapaHTii npas i cBobon. Tak, 4. 2 ¢T. 8 OCHOBHOTO 3aKoHY
BHJIAE€THCSA MMiJICTaBHUM chopmynmtoBatu Tak: «KoHctuTynis Ykpainu, sika
BMINIOE OCHOBONONOMNICHI NPABA, C60000U Ui 0008 's3KU TTOOUHU, MAE HAWBUTITY
IOPUIMYHY CHITY i € OCHOB010 KOHCIUMYYIUHOT 3aKOHHOCMI. 3aKOHU Ta THIII
HOPMAaTHUBHO-IIPABOBI aKTH MPUKAMAIOThCs Ha 0cHOBI KoHcTuTy1ii Ykpainu i
MOBHMHHI BiNOBiaTH 1i1». TepMiHO-TIOHATTS «3aKOHHICTBY MPOMOHYETHCS
BxUTH U y cT. 19 Ta u. 3 ct. 61 Koncrutyuii Ykpainu.

Haperuri, 3 onisily Ha CIPSIMOBaHICTh 1 0OCST HABEICHUX MPOTIO3HUIIii
PO3IIIALyBaHOTO HANIPSIMKY BapTO PO3LIMPUTH 1 caMy Ha3By po3ainy II Kon-
crutyii Ykpainu takum unHoM: «[IpaBa, cB0O01M Ta 000B’I3KM JIIOIUHU 1
rpoMazsHuHA. [x capanmii».

J1o 1poro *x A0My4aeThes 1 NpOMo3uLis Mpo 3akpimenns y Koncturyii
MIPUHIUIIOBO BaXKITUBOTO TIOJIOKEHHS PO HETPHUITYCTUMICTD 3JIOBKUBAHHS
mpaBaMu 1 cBobonamu. MaOyTb, € IiICTaBHUM L€ IIOJIOKEHHS (SIKUM 3apa3
IIPOIIOHYETHCS TOMOBHUTH CT. 68) BUAIIUTH B OKPEMY CTaTTIO.

lMagaro, 1m0 0OTOBOPEHHS W YpaxXyBaHHsI BUKJIAJICHUX MPOTO3HIIIN (sIKi
OyI0 HaicmaHo BiAMOBiIHO MpodinsHIM KoMiTeTaM Bepxosnoi Panu Yipa-
{Hu, HanioHanbHii KOHCTUTYHIHHIH pani, KorcturyuiitHomy Cyny Ykpainu,
a TakoXK (PaxiBIISIM 3 «IIPABOIFOIUHHOT» MPOOIEMATHKH) CIIPUATUME ITiJBH-
IICHHIO PIBHS 3aXMIEHOCTI B YKpaiHi MpaB 1 cBOOO JIOMUHH Ta TPOMAIsi-
HUHA.
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T. Iyoaw, xannuaaT I0pUINIHAX HAYK,
HayKOBHI CITiBpOOITHUK JIBBIBCHKOI Jia-
6opartopii mpaB JIOIUHM 1 TPOMASTHUHA
HJI nepxaBHOTO OyIiBHUIITBA Ta Miclie-
Boro camoBpsiayBanus AllpH VYkpainu

IIpaBoinTepnperaniiina AisJIbHICTH
€BponeiicbKOro cyiy 3 nNpas JIOAUHA KPi3b NpU3My
repMeHeBTHKH

BuxinHi nosioxkeHnns. Y 38’s3Ky 3 npuiHATTIM 23 mororo 2006 p. 3a-
KkoHy Ykpainu «[Ipo BUKOHAaHHS PillIeHb Ta 3aCTOCYBAaHHS NPAKTHKH €BpO-
MEHCHKOTO CyIy 3 MPaB JIIOAUHUY 1€ OUIbIIE aKTYaTi3yIOThCS JIOCIIHKSHHS
MPaBOIHTEPIPETAIIHHOT AISUTBHOCTI IIBOTO aBTOPUTETHOTO MI>KHAPOHOTO
oprany. AJpke IpaKkTHKa 3aCTOCYBaHHS HUM €Bponelicbkoi KOHBEHLIT Ipo
3aXHCT IPaB JIIJUHU Ta OCHOBOMOJIOKHUX cBOOOA (Hani — KoHBeHILis)
Jienani olie MPOHUKATUME Y BITYM3HSIHY TIPABOBY CHCTEMY, BIIPOBAIKY-
I04H Y Hel €BpPOIeHChKi MPaBO3axXUCHI CTAHIAPTH i BUKIMKAIOYHU MIEBHY
TpaHchOopMaIlito OCTAaHHBOT, 30KpeMa, y YaCTHHI BKJIFOYEHHS JI0 11 JKepen
npaBa MpeLe/ICHTIB TyMaueHHss HopM KoHBeHIIIT €BponeiicbKiM CyIoM 3
nipaB monuau (pani — €CIUT abo Cyn).

Bunaetbes, 110 3acTOCyBaHHS MOJIOKEHB 3arajbHOI Teopil TIyMadeHHS
(pO3yMiHHS) — repMEHEBTUKU — JI0 JOCIIKEeHHs 0(iliiiHOT IpaBoiHTEpPII-
perauii gisutbHOCTI Cyy CIpUsSITHME HE TUTBKU OUTbII epeKTuBHIM iMIuIe-
menTanii Konsenmii B Ykpaii, ane i mommoOIeHHIO YSIBICHb PO MPUPOY i
MEXaHi3MH NIPaBOTIIyMau€HHs B3araii.

Sk Binomo, KoHBeH11ist Ta MpoToKoIu 70 Hei pa3oM i3 IpaBo3acToCyBallb-
Hoto npakTukor €CIIJI yTBOPIOIOTH KOHBEHLIWHY CHCTEMY 3aXHCTy IpaB
monuau. €CIT sk MibKHAPOTHUI FOPUCAUKIIIHAN OpraH, SIKUH BXOJUTH Y
MEXaHI3M 3aXHCTy MpaB JIOIMHH, PO3TIISIa€ CKApTH TPOMAISTH JIePiKaB-
yuacHUI> KOHBEHIIIT Ha TPEIMET CTBEPIXKYBAHOTO IPOMA/ITHAMH MOPYIIICH-
Hs nosiokeHb KoHBeHLI1, IHTepIpeTy0ur HOPMHU IIbOTO MiXKHAPOJHO-
MPAaBOBOTO JOKYMEHTA, BUPAXKEHI B JIOBOJI a0CTpaKkTHIN popmi, a THM caMuM
HAIOBHIOIOYH iX KOHKPETHHM 3MiCTOM.

He Bratoumch TyT 10 A€TAIBHOTO aHATI3y BUHUKHEHHS Ta PO3BUTKY
TePMEHEBTUYHUX KOHIICTIIIH, 3a3HAYMMO, 110 Y LUIAX TAHOTO JIOCHiDKCHHS
BUKOPHCTAHO MOJLI 3arajibHOI Teopii po3yMiHHS HAa TEPMEHEBTUKY CBITOMOC-
1i (Illnefiepmaxepa — [linbTes) Ta HA TEPMEHEBTHKY OyTTS — OHTOJIOTIYHY
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repmeHeBTHKY (I'agamepa — ["aiigerrepa). 3riiHO 3 IEPIIOO PO3YMIHHA €
BXXUBAHHSIM Y TICUXOJIOTTYHHUI CBIT IHIIOTO, a 3TIHO XK 3 JIPYTO0 — PO3y-
MIHHSI € CMHCJIOM JIFOJICBKOTO JIOCBIJTY, IO PEati3yeThCsl Y BUMHKAX Ta MOBI
iHauBigiB'.

KopoTko oxapakTepus3yeMo 3MiCT I€IKMX OCHOBHHUX TE€PMiHO-TIOHSTH
repMeHeBTHKU. TepMiH «mekcm» Mo3HaYa€e MOHATTS PO CUCTEMY 3HAKIB, 110
CHMBOJII3YIOTh IIEBHI SBHIIA i € HOCIEM EBHOTO CMUCITY?. TepMiHO-TIOHSTTS
«PO3YMIHHS [MO3HAYAE CHIPATICTIONIOHHIN MTPOLIEC, SIKHH CKITATA€ThCS 3 TAKHX
OCHOBHHUX JIaHOK, SIK IEPEAPO3yMIHH’, iHTeppeTalis® i BIacHe po3yMiHHS
(SIK pe3ysbTaT); IpUYOMY PO3YMIHHS SIK pe3yNbTar, kil i popMmye cMuci,
CTa€ Mepelpo3yMiHHAM 3715 JOCATHEHHS HOBOIO, AKICHO BHUIIOTO PiBHS
po3yMiHHA. TepMiHO-IOHATTS «PO3YMIHHS» Ta «ITI3HAHHS HE € TOTOKHUMH:
nepuIe BijoOpaxkae Ty CKIIaJ0OBY YaCTHHY MPOLECY Mi3HAHHSI, Y Pe3yibTari
SIKOT YTBOPIOIOTHCS 3HAHHS K MPO OIIHKH, TakK i Mpo (GakTH; GyHIaMEHT
Mi3HAHHS CTAHOBUTH 3HAHHSI came Mpo (PAKTH, SKOTO JOCATAIOTh 1HITHMH,
aHDK PO3yMiHHS, 3ac00aMu; Yepe3 MOCepeIHUIITBO K€ PO3YMiHHS AOcCATa-
€THCS (CMUCIIOBIIIYKYETHCS Y CMHCIOTBOPHUTBCS) OYIHKA 3HAYYUOCMI
TakuX (aKTiB ISl IKUXOCh Cy0’€KTiB. | BIacHe po3yMiHHS SIK MPOIeC 1 pe-
3yabTar 3a0e3neuye GopMyBaHHS 3HAHHS MPO OLIHKH, OCKUIBKH OIIHOUHE
3HaHHS Tiependavae iHTePIPETAIlito, HCOTHO3HAYHE PO3YMIHHS Ta 3PEIITO0
i icmuny oyinku. «IcCTUHA) y TePMEHEBTUYHOMY KOHTEKCTI IPUB’SA3YEThCA
JI0 MUTAHHS PO ICTHHHICTH CMUCITY SIK PE3YJIBTaTy MPOLECY PO3YMIiHHS.

OHTHUYHA CYyTHICTb PO3YMIHHS SIK MUCIIEHHEBOTO (DEHOMEHY XapaKTepu-
3Y€ThCS Y TEPMEHEBTHII HEOJHO3HAUYHO. BiATBOPUMO OCHOBHI MO3HIIiT 3
[BOTO MMUTAHHS.

! Tus.: Kanke B. A. ®unocodusi. UcTropuyecknii 1 CHCTEMaTHYECKHIA KypC. —
Uzn. 3-e. — M., 2000. - C. 121.

2 TIOHATTS cMucay y TEPMEHEBTHUI PO3MISAIA€THCS SIK «CMHCI-3HAYYI[iCTh-
LIHHICTHY.

3 [lepedposyminns — e mporec mo0ya0BH IHTEPIPETAIIMHOT TIHOTE3H 100 M0~
TEHINITHOTO 00’€KTa iHTepIpeTalii, 0OMeXEHHI I MOBOIO Ta iHAWBIAYaTbHUM COLIATb-
HUM JIOCBIZIOM Cy0’€KTa PO3yMiHHS.

4 Inmepnpemayis — 1ie IPOIEC MEPEBIPKH IHTEPIPETALINHOT TiIIOTE3H, IKUM Cy-
MIPOBOKYETHCS OMOCEPETKOBAHOIO TEKCTOM B3a€EMOI€I0 TOPH30HTIB PO3YMIiHHS aBTO-
pa Ta iHTepnpeTaniifHoro cy6’ekTa, MOKIMBUMHU Pe3yabTaTaMH SKoi €: 1) TOCATHEHHS
PO3YMiHHSI; 2) HEJOCSTHEHHS PO3yMiHHS; 3) JOCSTHEHHS YTBOPEHHSI HOBOTO 3HAHHS,
aje He po3yMiHHA. PO3yMiHHS € pe3yibTaToM MEpeBipKU iHTEPIPETAIifHOT TiIIoTe3n
LIUIAXOM iHTeprpeTtanii. BoHO 31iHCHIOETbCS Y IBOX MEXaHI3Max — CMHUCJIOBIIIIYKY-
BaHHS Ta CMHUCJIOTBOPEHHSI, @ BIITAK FE€HEPY€E CMUCIL.

5 uB.: Tuoxca A. B. Nnrepnperauus u cMbich (CTpyKTypa HOHUMaHUs I'YMaHH-
TapHOTO TekcTa): Monorpadus. — Xapskos, 2005. — C. 108.
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1. Pozyminnsa — ye «esxcusannsn y ceim aemopa» (®. lneitepmaxep,
B. Hinsreit, E. berri, E. I'ipmr, b. CokosoB), ipu sikoMy: TeKCT BigoOpaxa-
€ThCS Y CBIJIOMOCTI Cy0’€KTa pO3yMiHHSA (IHTEPIIPETATOPA), ONOCEPEOKOBYIO-
Yy BIJIHOIIIEHHS MI>K HUM Ta aBTOPOM; aBTOPChKE PO3YMIHHS TEKCTY BUCTYTIA€
3acobom ma memoio PO3yMIHHS IHTEPIIPETATOPA; KpUmepiem « ipasuibHOCi»
PO3YMIHHA meKcmy € Te, sIK HOoTo po3yMiB (po3yMi€) caM aBTOp; POJIb iHTEp-
npeTaropa B MPOIeci pO3yMiHHS Y TJAHOMY BHITQJIKY € IPYTOPSITHOIO TIOPiB-
HSTHO 3 POJUTIO aBTOPA, 3 OTIISIY Ha 3A/1€ACHICTb PO3YMIHHS CYD 'ekma inmep-
npemayii 60 po3yMIiHHs A8MOpA.

2. Po3yminns — ue «nponuknenus y mekcm cam no cooiy (I1. Pikep,
P. bapt, K. TI'ipu, I. Bepxkiiep), npu ssikoMy: TEKCT Bi00paXaeThes y CBiJ0-
MOCTI IHTEPIPETATOPA 6 pe3yabmanti 63aEmo0ii TBOX Cy0’ €KTIB — aBTOpa Ta
CaMoro iHTepIpeTaTopa Yyepes NOCepeIHULITBO MOBH (UM MOBJICHHS ), OCKLJIb-
KU caM (DaKT KOPUCTYBAaHHS aBTOPOM Ta IHTEPIPETATOPOM OJIHIEI0 MOBOIO
BKE € MIHIMATbHUM PigHeM iX 83a€MO0Ii 6 npoyeci po3yMiHHA; aBTOPChKE
PO3YMIHHSI TEKCTY HE BUCTYIIAE Hi 3aCOOOM, Hi Memoio PO3yMIHHS IHTEpPIIpe-
TaTOPA; KPUMePIiemM «NPABUTLHOCMI» PO3YMIHHA TEKCTY € Te, SIK HOTO po3yMie
cam iHTeprpeTarop, TOOTO TEKCT HaueOH «BiAPUBAETHCS, 3BUTBHSIETHCS BiJl
ABTOPCHKOTO CMUCILY; POJIb IHTEPIPETATOPA B IIPOLIEC PO3YMIHHS € OCHOBHOIO
MOPIBHSIHO 3 POJUIIO aBTOPA, OCKIJIbKU ICHY€E HE3ANeHCHICIb PO3YMIHHSI
cy6 ’ekma inmepnpemayii 6i0 po3yMiHHA asmMopa.

3. Po3yminns inmepnpemamopom asmopa € «Kpauwgum», Hizic OCmanHii
po3ymie cam cedve (M. Iaiinerrep, I.-I". 'agamep, B. Ky3nenos, T. Maynm), pu
SIKOMY: 00’ €KT pO3yMiHHS (TEKCT) BiJIoOpa)kaeTbes B CB1IOMOCTI Cy0’ €KTa
PpO3yMiHHsI (IHTEPIIPETaTOPa) 8 pesyibmanti 63aemooii TBOX Cy0’ €KTIB — aBTO-
pa Ta camMoro iHTepIpeTaTropa; BiH (TEKCT) 0nocepedkogye BiTHOMIECHHS MK
HUMH (IBOMa cy0’€KTaMH), POTE HAa4eOU «BIIPUBAETHCS Bijl aBTOPA; aBTOP-
CBbKE PO3YMIHHSI TEKCTY BUCTYIIAE JIUIIIC 3aCO00M, ale He Menoio PO3YMIHHS
IHTEpIIPeTaTopa; METOO XX PO3YMIHHS € 61dCHE PO3YMINHSA MEKCIY CAMUM
IHmepnpemamopom,; Kpumepiem «npasuibHOCmi» pO3yMiHHs TEKCTY € Te, K
HOro po3yMi€ IHTEPIIPETATOP; POJIb OCTAHHBOTO Yy MPOIEC PO3YMiHHS € OCHOB-
HOIO TIOPIBHSTHO 3 POJUTIO aBTOPa, 30KpeMa TOMY, IO CHUPAEMbCS 3ALEHCHICTD
PO3YMINHS 2ePMEHeBMUUH020 CYO '€kma 8i0 po3YMIHHA asmopal.

[IpoanaizyBaBIly HABEICHI MO3HIIIT HAYKOBIIIB CTOCOBHO FepPMEHEBTHY-
HHX 3aKOHOMIPHOCTEH, MOKHA IEBHUM YMHOM IX y3arajJbHUTHU 33171 opMy-
JIFOBAHHS TePMEHEBTUYHMX KOHCTAHT, 1110 XapaKTePH3yIOTh IIPOLIEC 1 pe3ysbTar
PO3YMiHHSI TEKCTiB HOPMaTHBHO-IIPABOBHX aKTiB. POk TAKMX TepMEHEBTUYHUX
KOHCTAHT MOXYTb, TaJIa€EMO, BUKOHYBATH TaKi IMOJOXEHHA: 1) TEKCT
HOPMATHBHO-IIPABOBOTO aKTa € HA0OPOM 3HAKIB, SIKI — SIK KOXKEH OKPEMO,
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TaK 1y CBOill CHCTEeMi — MOXYTh OyTH HOCISIMH PI3HUX CMHUCIIB; CMHUCIH
TEKCTY B IIUJIOMY a00 TIEBHUX MOTO EJIEMEHTIB € Pe3yJIbTaTOM MPOLECY PO3Y-
MIHHS IUIIXOM 1HTepIIpeTalii, SKUi 301HCHIOEThCS Yepe3 MeXaHi3M K CMHUC-
JIOTBOPEHHSI, TAK 1 CMUCIIOBIITYKYBaHHS; 2) IPOIIEC PO3yMiHHS BiJJOyBa€Th-
s 32 IPUHLUIIOM I€PMEHEBTHYHOTO KOJla, a caMe: Ha PO3yMiHHA LJIOTO
BILIMBA€ PO3YMiHHS YAaCTHH LIbOTO LIJIOTO 1 HABMAKH, sIke (PO3yMiHHS) Ha-
OyBae TaKuX PI3HOBH/IIB: a) HA PO3YMIHHS TEKCTY HOPMATHBHO-IIPABOBOTO
aKTa B I[IJIOMY BIUIMBAE SIK PO3YMIHHS HOTO OKPEMHX YaCTHH (PEYEHb, CIIOBO-
CIIOJTYY€Hb, CIIiB), TaK 1 MEPEAPO3YMIHHS TEKCTY B IJIOMY; 0) Ha pO3yMiHHS
YaCTHH TEKCTY BIUIMBAE 5K MEPEAPO3YMiHHS LIMX YACTUH, TaK 1 MEPEAPO3y-
MIHHS TEKCTY B LIJIOMY; 3) Ha TIPOIIEC PO3yMiHHS BIUIMBAIOTh JIETEPMIHAHTH
cy6 ‘exmuegHni (J{yXOBHO-COILIaIbHUI JOCBIJI TEPMEHEBTUYHOTO Cy0’€KTa Ta
Horo mcuxiyHi i 010JIOTIYHI 0COONHMBOCTI), 06 ‘ekmu6eri (3aKOHOMIPHOCTI
00’€eKTa IHTEepIpeTallil, BUPaKEHOI'0 B TEKCT1, I COLIOKYJIBTYPHUI KOHTEKCT
IHTeprpeTalii (10 HbOro BXOJSTh, 30KpeMa, COllialbHO-eKOHOMIYHA CUTYallis,
CHIBBIIHOIICHHS TOJITUYHUX CUJI, 17ICONOTIYHI i MOpaibHI KOHCTaHTH Ta
THIII KOHKPETHO-ICTOPHYHI coLlialibHi (paKkTOpH)) Ta ¢y6 €KmueHo-00 'eKmueHi
(IyXoBHO-COLIIATBHUHN TOCBIJ] aBTOpa, BTUICHHH y TeKcTi); 4) Ha ¢popmH, a
BIZITaK 1 Ha 3MICT pe3yJIbTaTy PO3yMiHHS BIUIMBAE BUOIP OHTUYHOI CyTHOCTI
IIpolecy po3yMiHHS.

be3 BiAmoBii Ha MUTAHHS MPO Te, SIKE XK SBUIIE BiJOOPaKAETHCS 1O~
HaTTsM ripaBa, €CIJ sk koneriansHuil cy0’ €KT po3yMiHHS (TepMEHEBTUYHUIA
Cy0’€KT) HE MOXE apryMEHTYBaTH HasBHICTh UM BiJICYTHICTh MOPYLICHHS
KOHBEHIIIWHOTO MpaBa y MeBHii cutyaiii. ToMy BHIAETHCS 32 MOKIINBE BH-
okpemutu aBa 00’extu po3yMiHHs €CIII y koxkHIM KOHKpeTHil crpaBi —
Oe3nocepenHiil Ta 3acagHUUni (TaTeHTHUN). be3nocepednim 00’ €KTOM po-
syminas €CIT e monoxxenns: KonBeHiii y CBITII KOHKPETHOT )KUTTEBOT CH-
Tyanii ocodu (0ci0) Ha IpenIMeT MOXKIMBOTO OpyIeHHs 11 (1X) mpaB Jroau-
HU 3 00Ky neprkaBu (ockinbku €CIJI Bka3zas, 110 «IIPUHITUITH, TIOKJIA/ICHI B
ocHOBY KoHBeHIIii, HE MOXKYTh TIYMa4UTHUCS Ta 3aCTOCOBYBATHCS Y BiJIpUBI
BiJl peaibHOTO CTaHy cripas»'). 3acaonuyum sxe 06’ €KTOM PO3yMiHHS, KUl
y BCiX 0€3 BUHATKY BHIIQJIKAX 3QJIMIIAETHCS, TAK OM MOBUTH, «32 KaJ[pOM»,
AKpa3 1 € Te sBUIIIE, sIKE BiOOpaXkaeThCsl HOHATTAM Ipasa 3 no3uuii €CILL

Mpasopo3yminns €CIJI. Y Konsenii ta y npakrutii € CI1JI Bukopuc-
TOBYIOTBCS JIBa (PyHIaMEHTAIBHUX TEPMIHO-TIOHATTS — «1paBoy (law) 1 «3a-
koH» (the law). €CILJI y cBoiit mpaBoiHTepIIpETALlii{HIIT MPaKTHII 3a3BHYait
ix ororoxHIO€. Tak, y pimeHHsx y crpaBax «Koeme nportu benbrii» ta «Kan-

! Pimennst y crpasi «JIoizimy nmpotu Typeaunnun» Bix 18.12.96 // EBporneiickuii
cyn 1o mpasaM yenoseka. Mzopannsie pemenus: B 2 . — M., 2000. — T. 2. — C. 362.
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toHi ipotn @panuiin €CIJI BkazaB, M0 «IIOHATTS «IPABO», IKE BUKOPUC-
TOBY€EThCs y cTaTTi 7 KOHBEHIII1, BIIIOBI/Ia€ MOHATTIO «3aKOH», siKe (irypye
B IHIIUX cTaTTIX KOHBEHIIIT, TOMY 1110 BOHO OXOILTIOE TIPABO, SIKE M€ 3aK0-
HOJIaBY€ MOXO/PKEHHS, a TAKOK IPaBo, 3aCHOBaHE Ha CyJOBiM mpakTuui, i
BKJIIOYAE YMOBH JJOCTYITHOCTI Ta MOXKJIMBOCTI Iiepe0adeHHs» . ¥ pillleHHsIX
xe y cripaBax «Kpacnin nporu @paniii», «I"aBinr npotu @panuii», «Canai
Taiimc npotu Criosryuenoro KoposmiscrBay, «MenoyH npotu Criony4eHoro
Kopomisersay €CI1JI 3a3Ha4MB, 0 BiH «3aBXKIH PO3YMIB 1 pO3yMi€ TOHATTS
3aKOHY B HOTO «CYTHICHOMY», a He «popMansHOMY» cmuchi. Lleit cmuct
BKJIIOUAE SIK BJIACHE 3aKOH Ta ITiI3aKOHHI aKTH, TaK 1 HelucaHe npaso. Y cde-
pi z1ii mEcaHoro IpaBa 3aKOHOM € 1 Te, B SIKM CIIOCI0 YMHHUHN ITPAaBOBUMN aKT
BUTIYMa4eHO CYJOBUMH OpraHaMH y CBITJII HOBHX MPAaKTHYHUX OOCTaBHH.
Takuii 3aKOH MOBUHEH OYTH JIOCTYITHUM JIJISl 3aIliKaBICHOT 0cO0OH, sika MOTJIa
6u nepeabavaTy HaCIIiIKK HOTO 3aCTOCYBaHHS 110710 ceben?. [Ipote y pimeH-
HiX y cipaBax «Kpacnin npotu @panuii», «I"aBinr nporu @panuii», «Komn
npotu [IBeitnapii» €CIJI 3ayBaKuB TaKOXK, IO «3aKOH HE ITOBHHEH CyTIe-
PEeYNTH NPUHLUITY BEPXOBEHCTBA [IPaBay.

Otox, 3 ofiHOTO 00Ky, €CITJI OTOTOXKHIOE MOHATTS 32aKOHY Ta 00’ €KTHBHOTO
IOPUINYHOTO TIPaBa, a 3 IPyroro — BKa3ye Ha Te, IO SBUIIA, SKi M03HaYa-
IOThCS IIMMU TTOHATTSIMU, HE TIOBHHHI CYTIEPEYNUTH PUHIIUITY BEPXOBEHCTBA
IpaBa, OYEBUIHO, MAIOYU Ha YBa3i BEPXOBEHCTBO SKOIOChH 1HIIOTO SBUINA,
aHk 00’ €KTHBHE IOpPUIUYHE MPaBO (30KpemMa, 3aKOH). 3BiJICH BUILIMBAE, 110
npasopozyminna €CILI ne obmencyemvcs 00 eKMUSHUM IOPUOULHUM NPABOM
(law), a koncmumyioemucs y npoyeci inmepnpemayii Cyoom inwux 06’ ekmis
3 ONISIY Ha Te, 110, 5K BkazaB CCI1JI, «prHIUIT BEpXOBSHCTBA MpaBa BTi-
JeHui B ycix crartsax KoHBeHIi, AKy 3000B’43a11Cs JOTPUMYBATH JIepKaBU-
uyiend Paqu €ponm»’. O4eBuaHO, 3 orsiay Ha e Cya po3mmuproe 3mict
TIOHSATTS MpaBa, OXOTUTIOI0YH HUM, 30KpeMa, cy0’ eKTHBHI nipaBa (rights) io-
JIMHU — TaK, SIK BiH 1X IHTEpIpETYE.

3pemroro, €CIJ y nesknx cBoix pillleHHSX BKa3yBaB Ha T, IO «IIOLIYK
CIIPaBEIIIMBOTO OAJaHCY MIXK IHTEpecaMu yChOTo CYCIUIBCTBA Ta IHTEpecaMu

! Pimenns y cnpasax: «Coéme v. Belgiumy Big 22.06.2000; «Cantoni v. France»
Bix 15.11.2006. [EnextponHnuii pecypc]. — Pexxum moctymy: www.echr.coe.int

2 Pimwenns y cnpasi «Canai Taiimc nporu Crionmyuenoro Kopomiscrsay // EBpo-
neickuii cya mo mpasam venoBeka: M30pannbie perrenus. — T. 1. — C. 198-231; Pi-
meHHs y crupaBax: «Kruslin v. France» Big 24. 04. 1990, «Huvig v. France» Big
24.04.1990, «Kopp v. Switzerland» Bix 25.03.1998. [Enexrponnuii pecypc]. — Pesxxum
noctymny: www.echr.coe.int

* PimenHs y crpasi «Hassan v. Greece» Bix 06.05.2004. [EnexTpoHHHH pe-
cypc]. — Pexxum moctymy: www.echr.coe.int
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oKpeMoi 0cobu cTaHOBUTH MeTy yciel KonBeHmiin! i 1110 «1oCTiiHuN MOITyK
pIBHOBaru Mi>k OCHOBHUMH IIPaBaMHU KOXKHOTO CKJIAJIA€ OCHOBY «JIEMOKpa-
THUYHOTO CYCITUILCTBa»?. AHaii3 6aratbox pimiensb Cymy sSKpa3 i BUSIBHB, 110
y mpotieci intepnperanii KoHBeHIiT 3a3BUYaii BiZIOYyBAETHCS 38aCYBAHMNS
IHTEpeCiB OKPEeMOT 0COOM Ta IHTEPECIB CYCITIBCTBA Y IIIOMY, SIKE OITOCEPE/I-
KOBYETHCSI [IEBHIMH MOBHO-JIOTTYHUMH 3aC00aMU (HAIPUKIa, 3BaXKyBaHHIM
TOTO, UM BiJIIOBiZa€ MeTa NMEBHOTO MpaBa JIFOJUHH MpaBopeaizaliiHii,
MpaBo3ade3neuyBallbHIA 91 IPaBOOOMEKYBaIbHIN JTISUIBHOCTI JepKaBH).
Tomy 3 mozutii €CIJI cymuicmio Toro siBUIA, SIKE BiTOOPAKAETHCS TTOHSIT-
TSIM TIpaBa, MOXKHA BBAYKATU HACAMIIEPE/T 30a1AHCOBAHICIb IHmMepecie OKpe-
Mol ocobu ma cycnineemesa 6 yinomy*. Tomy npaBo B intepnperarii Cymy —
1€ BCI T1 SIBUIIIA, K1 320€3MeUy0Th 30aJIaHCOBaHICTh PI3HOCYO’ EKTHUX 1HTE-
peciB, BCTAHOBITIOBAHY IIUISIXOM TX «3BaKyBaHHs. (/10 Takux sBHILL, sSICHA Piy,
MOXKYTh HaJIS)KATH, 30KpeMa, i 00’ EKTHBHE FOPHINYHE ITPABO Ta CYO’ €KTHBHE
opuIUYHe TpaBo.) Taka iHTeprpeTalis NpaBosSBHUINA TSDKIE, BBAKAEMO, 10
COYION0TUHO-NOZUMUBICMCHKO20 PIZHOBHUIY IIPABOPO3YMIHHS*.

I'epmeneBTH4YHA cyTHicTHh po3yMinHsa €CIIJI 6e3nocepeaHbOro
00’exTa inTepnperanii. Po3nissHEMO repMEHEBTHYHUIN MEXaHi3M, IO J0-
3BOJISIE 3a0€3MEUUTH T'HYYKICTh MPaBoOiHTEpIIpeTaniiHoi gisnpaocTi €CITJL.
3 Touku 30py repMeHeBTHKH CyIl MPOXOIUTh YCi CTaJIii MPOIECy PO3yMiHHS,
KOXKHA 3 SIKMX Ma€ NeBHY cHenniky.

Ilepedposyminnsi 6e3nocepeHLOro 00’ €KTa IHTEpIIpeTallii TyT oOMexe-
He 1) MOBOIO (MOBHMMHU 3HAUEHHSIMU CIIiB, CJIOBOCIIOJIY4Y€Hb, PEUYCHB) 1 2)
TOPU30HTOM PO3YMiHHSI, SIKUH, BUIAETHCS, OKPECIIOIOTh 3d2dbHe Npasopo-
3YMIHHSA Ta JIyXOBHO-COLIAIbHIIA TOCBiJ iHTEeprperaTopiB (cynais €CIL),
HacaMIiepes] y 4acTuHi cucteMHoro po3yminus Konsenmii. HaBeneni nsa
B (akTopiB (POPMYIOTH BIIMOBIIHO (hopmanizogany ta 3micmoeny Mexi

! Pimenns y cupasi «Rees v. the UK». IuT. 3a: Pabinosuu I1. M. PimeHHs
€BporeiicbKoro Cyy 3 pas JIOIUHH SIK «IPABOIIOAUHHI CTaHIapTH» // €BponeichKuii
cyn 3 npas jroauau: Marepianu npaktuku (2004—2005 pp.): Ip. JIeBiB. 1a0. mpas Jito-
nuHY 1 rpomansanaa H/IL nepk. Oyn-Ba Ta mich. camoBpsinyBanHs AlIpH Vipainu.
Cep. 1, Komenr. npas i 3akoHozmaBcTBa. — JIbBiB, 2006. — Bum. 6. — C. 11.

2 Pitennst y crpasi «Chassagnou and others v. France» Bix 29.04.1999. [Enek-
TpoHHHH pecypce]. — Pexxum moctymy: www.echr.coe.int

3 Harazgaemo, 110 peui, 110 mojiOHe po3yMiHHS MPaBOSBHIIA MTOKJIAJCHO B OCHOBY
IIPAaBOHA3MBAHHs y KUTaiChKiil MOBI (1uB.: [ydaw T. 1. 3aranbHe paBOpO3yMiHHS: 10
XapaKTEePUCTHKA MOBHOHOMIHAIIITHAX 3aKOHOMIPHOCTEH (32 MaTepialaMu JI0CIiIKEeH-
HS KHTaHChKO-THOETCHKOI Ta JaleKOCXiaqHOI MOBHHX cimeit) / Brom. M-Ba rocTuirii
VYkpainu. — 2005. — Ne 11. — C. 120-128).

4 JTus. npo e takox: Pabinosuu I1. CyyacHe eBponeicbke MpaBopo3yMiHHs //
[IpaBo Ykpainu. —2006. — Ne 3.
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ixHBOTO TIEpepo3yMiHHs. Te, o camMe MOBa CTAaHOBUTH (hopMasizoBaHy
MeXy Iepeipo3yMiHHs, MATBEPIKY€eThCs koHcTaraiero €CILI Toro, mo y
npoleci TIIyMadeHHs BiH «IIOBUHEH BHSBHUTU pPeajibHE 13 MOXIIUBOTO ma 3
suxopucmosgysanoi mepminonoeii»'. Came npasoposymiaus €CIIJI (ne3a-
JIEKHO B1J] TOTO, (PIKCYETHCA BOHO Yy PIllIEHH] SIBHO YU Hi), @ TAKOX, TaK OU
MOBHTH, CyMa JIyXOBHO-COILIIaJIbHUX JIOCBI/IiB HOTO Cy/1iB (IHTEpITPETaTOPiB)
BIZIIrPalOTh Yy KO)KHOMY KOHKPETHOMY BHIIQJIKy POJIb Cy0’ €KTUBHUX JETEPMi-
HAHT 3MICTy NepelpO3yMiHHS.

Ha cmaoii inmepnpemayii y Ko>)kHOMY KOHKPETHOMY BHITJIKy BiJIOyBa-
€TBCS, SIK 3a3HAYAJIOCS, IIePeBipKa IHTepIpeTaLiifHoOl rinoTe3u, chopMoBaHOl
Ha OCHOBI Tiepepo3yMiHHs. Taka mepeBipka 3A1HCHIOETHCS Yepe3 ocepe-
HUIITBO apaymenmayii, Momueayii IEBHOTO BapiaHTa IHTepIpeTallii.

L{ikaBUM € MUTaHHS PO TE, KOTO K BBAXKATH «aBTOPOM» y KOHTEKCTI
npaBoiHTepnpeTaniiHoi gisttbHOCTI ECITJI. Amxe, 3 omHOTO OOKY, OCTaHHIH
TIyMaunTh KOHBEHI10, aBTOpaMy K01 MOXKHA BBa)KaTU J€pKaB-y4yacHULb,
a 3 JPyroro — BiH TIIYMa4uTh ii KPi3b NPU3MY KOHKPETHOI KHUTTEBOT CUTYa-
1ii IIeBHOT JIFOMWHHY (3asIBHUKA), SIKa, TAK YH THAKIIE, — MOPSIJT 3 JISPKABOFO-
BIJIMOBIZIAYEM — € «CIIBABTOPOM» IIi€i CUTYyallii Ta IHTEPIpETYE i1 K 10-
pyLIeHHs cBoiX mpas, nependadeHnx Konsenmiero. OqHaKk BUAAETHCS, IO Y
TepPMEHEBTHYHOMY KOHTEKCTI caMe JieprKaBH-y4dacHuIli KoHBeHIiT i MOBUHHI
BBakaTucs ii «aBTopom». [HTeprperanis x 3asiBHUKOM KOHBEHIIT, a Takox
BJIACHOT YHIKAJIbHOT JKUTTEBOT CUTYaIlil, TaK camo sIK 1 Taka iHTepIpeTaltis,
3IMCHIOBaHA JICPIKABOIO-BI/IOBIa4YeM, BIIIIPAIOTh AOTIOMDKHY POJIb B IHTEp-
nperarii Konsentii Cymom.

Y MoTHBYBanbHii yacTuHi Oyab-sikoro pimenns €CIJI 3Haxonarts cBiii
NPOSIB ICTEPMIHAHTH IHTepIpeTalii — Ti (pakTopH, sKi BILIMBAIOTH Ha TIepe-
BIPKY IHTEpIIpeTaniiHoi rinore3u Ta GopMyroTh MeXi po3yMiHHsL. CyO ‘ekmuaHi
Odemepminanmy THTEpIpPETAIii 3a3BUYail OXOIUTIOIOTHCS MEPEIPO3yMIHHIM
€CI1JI — #ioro 3arajbHUM MPABOPO3YMIHHSM, a TAKOK CUCTEMHHM PO3YMiH-
HssM KoHBeH11ii, TouHime THX ii MOJOXEeHb Ta MPUHIIMIIIB, SIK1 BiHAKHCHI
4yepes MOCEPEIHUIITBO HOTO NPaBOIHTEpIpETaliifHOT NisiibHOCTI. CTOCOBHO
poro Cyn Bkazas, 110 «KoHBEHIIisi CTAHOBUTH €MHE I1iie. BinmoBigHo, 1o-
JIOKEHHS, CTIeHIANBHO MepeadadeHe OJHIE0 3 TT HOPM, MOXKE TAKOXK CTOCYBa-
THCs y TICBHUX aCIleKTax iHIINX HOpM KoHBEHII1». ¥V pesynbrari mpaBoin-
tepnpetaniiHoi gismpHOCTI €CIT chopmyntoBaB HU3KY MPUHIIMIIIB TIIyMa-

! Pimmenns y cnpasi «De Jong, Baljet et Van den Brink v. the Netherlands» Bin
22.05.1984. [Enexrponnuii pecypc]. — Pexxum goctymy: www.echr.coe.int

2 Pimrenns y cnpasi «Linguistique belge, Abdulaziz, Cabales et Balkandali v. the
United Kingdom» Big 28.05.1985. [Enexkrponnwuii pecypc]. — Pexum nocrymy:
www.echr.coe.int
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YeHHs moNiokeHb KonBeHitii. /1o HUX HalexKarh, K BiI3HAYA€THCS Y HAyKOBIl
JITEepaTypi, IPUHIUIHI IPOMOPIIHHOCTI, €PEKTUBHOCTI, 3a0€3IeUEHHS IIEBHOT
CBOOOIM HAI[IOHAIBHOTO PO3CYLY, aBTOHOMHOCTI TIYMa4eHHsI (CTOCY€EThCS
aBTOHOMHOT'O PO3YMIHHSI HUM JIESIKUX MOHATb), SIKI Pa30M CTAHOBJIAThH CHC-
TEeMy i TOMy B3a€EMOTIOB’si3aHi'.

CTOCOBHO KOKHOT KOHKPETHOT KaTeropii crpas i MPUHIMIIN KOHKPETH-
3ytoTbest. Tak, mpu po3risai 3asB moao nopyureHHs cr. 10 Konsenuii Cyn
3aCTOCOBYE TaKi MPUHIIMAIIN: CBOOO/Ia BUPAKSHHS TIOTIISIIB CTAHOBHUTH OJTHY
13 pyHIaMeHTaIbHUX OCHOB JIEMOKPATHYHOTO CYCITIJIbCTBA Ta OTHY 3 OCHOB-
HUX [IEPEAYMOB /Il HOTO PO3BUTKY, a TAKOXK JAJIs camopeaizalii Ko)KHOro
IHJIMBI1J1a; TIpeca BiAirpae iCTOTHY poJib y AEMOKPAaTUYHOMY CYCIIIJIbCTBI;
cBOOO/IA MPEeCH HaJla€ TPOMAJICHKOCT] O/IMH 13 HAHKpaIIUX 3aco0iB 3’ sICyBaHHS
Ta (hOpPMYBAHHS TPOMAJICHKOT JYMKH HIO/O /1€ Ta MO3MIIH MOJITHUHUX JTi-
JepiB; MexXi NPUHHATHOI KPUTHUKHU 32 IIEBHUX OOCTaBUH MOXKYTb OyTH LIHp-
LIMMH 100 AEP’KaBHUX CIY>KOOBLIB, sIKi BUKOHYIOTh CBOi IOBHOBA)KEHH,
HIX III0JI0 PUBATHUX OCI0; CIIIJT YITKO PO3PI3HATH TBEPKEHHS MPO (pakTh
Ta PO OLIHOYHI CY/PKEHHS; BUJl Ta CYBOPICTh MPU3HAUYEHOTO MMOKapaHHs
TakoX € (pakTopaMu, SKi ciiJi OpaT 10 yBaru NpH OLiHIOBaHHI MPONOPLIi-
HOCTi BTpYYaHHS y IPaBO Ha CBOOOTY BUPAKCHHSI .

3-nomik 06 ‘exkmusnux demepminanm iunrepnpetarnii €CITJI nopm Kon-
BEHIIIT CITi/T BKAa3aTH HacamIiepe/l Ha COMIOKYIBTYPHHUN KOHTEKCT iHTepIpe-
Tarii, IKKi oXorIoe i crenu(iKy BiAMOBIAHOT HAIIOHAIBHOI MTPABOBOT
cucremu. Came y TaKOMY KOHTEKCTI i po3mIsatoThCs 00’ €KT iHTeprpeTaii
Ta Oro 3akOHOMIpHOCTI. Y Aeskux cBoix pitennsx €CIJI npsmo aprymen-
TY€ CBOIO IHTEPIIPETAIil0 COLIOKYJIbTYPHUM KOHTEKCTOM. Tak, y crpasi
«3nanoka npotu Jlarsiiy, mepernsHyTiid Benukoro manaroro €CILI, ocranHii
JIOXOJTUTHh BUCHOBKY TIPO BiJICYTHICTh TOPYIIICHHS NIPaBa 3asBHUIII HA BUIbHI
BuOopu (Ha Biaminy Bin manaru €CI1JI, sika, mOCIyroByOYUCh IHITUMU
MOBHO-JIOTTYHUMH apryMEHTaMH, JIIKAIIIa BUCHOBKY MPO HASIBHICTh TaKOTO
MOPYLICHHS ), B3SBIIX JIO YBaru KOHTEKCT CIIPABH Ta apryMEHTYIOUH CBOIO
TIO3HIIIO TUM, 0 32CTOCOBAHUI JI0 3asBHHIII OOMEKYBaIbHUI 3aXi]] «KMOXKE
BBa)kKaTHCS NPUIHATHUM B JIaTBii 3 Oy Ha ICTOPUYHO-TIOJITUYHUN KOH-
TEKCT, AKMH 00yMOBUB 3aKOHOAABYE 3aKPIIVICHHS TAKOI'0 0OMEXYBaJIbHOIO

! uB., Hanpuknan, Pabinosuu I1. M., @edux C. €. OcoOIMBOCTI TIyMauCHHS
IOPUIMYHUX HOPM IIO/I0 IIpaB JIOAMHU (3a MarepianaMy IpakTHKH €Bponeiicbkoro
cyay 3 mpaB mroauan). — JIsBis, 2004. — C. 12-47.

2 Pitennst y crpasi «JIstiiko npotu Ykpaiau» Bix 10.08.2006 // €Bporneiicbkuii
cyn 3 npaB JioauHu: Matepianu npaxktuku (2005-2006 pp.) // Ip. JIbBiB. s1a0. npas
monuad 1 rpomMaasauaa HJL nepok. Oyn-a Ta mici. camoBpsimyBanas AllpH Vipainm.
Cep. 1, Komenr. npas i 3akonogasctsa. — K., 2007. — Bumn. 7. — C. 171-173.
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3aX0Jly Ta Oro 3aCTOCOBYBAHICThY'. [HKOJIM BIUIUB COI[0-KYIBTYPHOTO KOH-
TEKCTY Ha IHTEPIIPETAILlil0 MPU3BOJUTH 0 NPUHHATTS CylTOM HABITh 3MiCTOB-
HO 63A€MOBUKNIOYHUX PIICHB. 3PO3YMIJIO, IO YXBaJCHHS TaKUX pIllleHb
LIJIKOM MOJKJIMBE, 30KpeMa, BHACIIJIOK epenisay pillleHHs nanatu Beiaukoro
nanaroto €CIUI (sx e mano Miciie y HaBeJeHil Buie cripasi). [Ipore y
JIAHOMY BHUIAJIKy MOXKE MaTH MICII€ 1 TIepeiHTepIIpeTallisi BHACIIJOK 3MiHU
COIIIOKYJIBTYPHOTO KOHTEKCTY. Tak, KOHCTAaTyBaBIIM Yy PillleHH] y CIipaBi
«b. npomu @panyiiy Big 25 6epezns 1992 p. mopyIIeHHs MpaBa 3asBHHII,
nependadenoro ct. § Konsentii, Cyx — 3a HIJIKOM aHAJIOTIYHUX 00CTaBUH
IHIINX CIpaB — EPEiHTEPIPETYBaB CBOIO no3uito (PimenHs y cripaBax « Piz
npomu Cnonyuenozo Koponiecmeay Bin 17 sxoBtHA 1986 p. Ta «Kocci npomu
Cnonyuenoeo Koponiscmeay Bin 27 Bepecust 1991 p.) 1 BU3HaB BiICYTHICTh
MOPYIICHHS TOTO CaMoro npasa. Taky MmepeiHTeppeTalio BiH MOTHBYBaB
HacamIepes THM, 10 Mk Dpaniiero Ta AHIIIEI0 ICHYIOTh 3Ha4HI BiAMIiH-
HOCTI B IOpUAMYHOMY PETYJIIOBAHHI CyTTEBUX Ul JaHUX CIPAaB MOMEHTIB
I10J10 IIpaB 3asiBHUKIB, & TOMY CIIiJl HiATPUMATH apryMEHT 3asBHHULI IIPO Te,
110 J0JIs TpaHCcceKeyaliB € y PpaHiii 61k 00TSHKIMBOIO, aHIK B AHIIII.

[pote y npaktumi Cymy TparuiSoThCs i BHITAJKU MEPEiHTEpIpeTanii
PIIICHHS CTOCOBHO OJHIi€T i Ti€l % MPaBOBOI CHCTEMH 3 OIVISITYy HA 3MiHY
KOHKPETHO-1CTOPUYHUX YMOB 11 PyHKIioHyBaHHs. Tak, yyacTh reHepaibHO-
ro NpOKypopa y po3misii ClpaBy y KacaliiiHoMy cyai Oyia BU3HaHA IOpY-
IICHHSIM TIPpaBa 3asBHUII Ha cripaBeanuBuii cyn 'y 1970 p. («Jenvxyp npomu
benveiiy), Toni sk y 1ii e kpaini y 1991 p. Taka y4actb, Ha 1ymMKy Cyny,
B)XE€ HE CTAaHOBHJIA IIOPYIICHHS TAKOTO IPaBa 3 OISy Ha «3pOCITY MUIBHICTh
IPOMAJICHKOCTI JIO CIPABEIUIMBOTO BiANIPABICHHS IPaBOCYLIs» («bopeeps
npomu benveiiy).

Cy6 exmueno-od exmuenumu (inmepcyd ‘exkmuenumu) pakropamu iHTep-
mpeTanii MoYKHa BBKaTH JyXOBHO-COIIaJIbHAHN JIOCBIJl «aBTOpay, BTIICHUHA
y Tekcti KoHBeHIIiT 3aB/IsIKM BHKOPUCTAHHIO Y Hill caMe TaKuX, a He Oy/Ib-SIKnuX
IHITNX TeKCTyaldbHUX (opMymoBanb. Sk BkazaB €CILJI B ogHOMY 3i CBOIX
pimens, «Cyn He MOXKke BUTATyBaTH 3 KoHBEHIIIT yepe3 po3IunpioBajIbHe
TIyMa4deHHs [IPaBo, sike He OyJI0 B HEl MEepIIONOYaTKOBO BKITOYEHEN .

Binrak mexi inteprperanii €CIIJI BcTaHOBIIIOIOTHCS, 3 OHOTO OOKY,
Horo nepeApo3yMiHHsM, a 3 APYroro — B3a€MOJIEI0 TOPU30HTIB PO3YMIHHS
aBTOpa Ta IHTEPHPETATOPA, AKa BUBOIUTH Ha apryMEHTALil0 HAHOUIbII TPH-

! Pitennst y crpasi «3maHoka npotu Jlatsii» // €Bponeiicbkuil cy/ 3 mpas JTIOAHU-
Hu: Marepianu npaxtuxu (2005-2006 pp.)... — C. 215.

? Pitenns y crpaBi «Johnston and others v. Ireland» Bix 18.12.1986. [Enekrpo-
HHuit pecypc]. — Pexxum goctymy: www.echr.coe.int
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HWHATHOTO, 3 TOYKH 30py Ounbirocti cynais €CIL, BapianTa po3ymiHHA. Sk
0aunuMo, repMEHEBTHUKA OOMEKYE PO3yMIHHS PE3yJIbTaTOM IHTEepIIpeTallii, o
MiATBEPAKYEThCA H IpaBOiHTepIpeTaLiifHoI0 AisibHicTIO Cyny. AJpKe 3Mic-
TOBHa iHTeprpeTarlis, 3 Touku 30py €CIIJI, € noreHitHO Matidce HeoOme-
JHrcenol0, IPUUOMY JOIYCKaeThes AK 11 neperan Benukoro nanaroro Cyny,
Tak i nepeintepnperanis nanaroto Cyny B iHIIIN aHANIOTIYHIN cripaBi. Xo4a
CTOCOBHO ocTaHHbo1 MoxuInBOCTI €CIIJI B3sB Ha cebe 30008’ sI3aHHS «HE
BIIXWIIATUCS Oe3 0ocmamuix Ha ye npuyuH BiJ IPETIE/ICHTIB, 3aKITaCHUX Y
nomnepeHix cupasax»', mpore 0OIPYHTYBAHHS JOCTATHOCTI MPHUUYMH IS
TaKOT0 BiAXMJICHHS 3HOBY K TaKU 3[1HCHIOETbCS HUM Yepe3 3BaKyBaHHS 00-
CTaBUH 1 BIIMOBI/IHY apTyMEHTAITIIO.

OnrnyHa cyTHicTh po3yminnsg €CILJI. Hacamkinens ciii po3mIsiHYy TH
nuTaHHs npo menmy TaymadeHHst €ECI1JI, mpo cyTHICTH HOTO IpaBOiHTEpIIpe-
TaliiHOI NISTTBHOCTI Ta MPOCTEKUTH 11 KOPEIAIII0 3 OHTUYHOKO CYTHICTIO
IpoLecy po3yMiHHS y FepMeHEeBTHULl. 3a TBEPKEHHIM HayKOBIIiB, MeTa
Trymadenns: €CIJI 3miHroBasacsi mpoTsarom Horo JisutbHOCTI. [Tepimomouar-
KOBO, OI[IHIOIOYM 00CTaBMHU KOXKHOT KOHKpeTHOT cripaBu, CCILJI nparuys
3pO3yMITH 1 BpaxyBaTH HaMipu HaIIOHAJIHLHOTO 3aKOHOABIIS BiAMOBIIHOT
nepkaBu. [[pUXMIIBHUKY [IHOTO TaK 3BaHOTO KOHCEPBATUBHOTO TIIXOIY 10
Metu Tirymadensst €CILI BBakaioTh, o MeToro TirymadeHHss KoHnBeHIii e
BCTAHOBJICHHs BOJII 1i TBOPLIB 1 3amepeuyoTh MOKIUBICTh PO3LIMPEHHS
okpecyieHnx KoHBeHIi€l0 paB JIIOIUHU Yepe3 NOCEPEAHUITBO TIAyMaueHHS.
ApPryMeHTOM Ha KOPHCTb 3aCTOCYBAHHSI KOHCEPBATHBHOTO MiIXOY CITYXKHB
TOH (haxT, 10 y pa3i JOBUIBHOTO TiyMadeHHs: KOHBEHIIIT «I0TOBIpHI CTOPOHH
BUSIBIIATHCS 3B’ I3aHUMH TUMH 3000B’ I3aHHSIMH, SIKi BOHH HACTIPaB/Ii Ha cebe
He Opasi 00 He Po3yMiJIH, o 6epyTh iX Ha cebex»’. OqHaK MPaKTHIHO 10~
TPUMYBATHCSI I[LOTO IiIXOy BHSIBHIIOCS HEJIETKO, OCKUIBKH B JepKaBax-
YUYaCHHUISIX AIIOTh Pi3HI IPaBOBI CUCTEMH, a 3aKOHOJABCTBO Ta IPaBO3acTo-
COBHA MPaKTHKa Ma€ CBOi 0COOJIMBOCTI, BpaxyBarTH K1 y KOXKHI KOHKPETHIH
crpasi Oyno HemoxuBo. Tomy, posrsaatoun crpasu, €CIIJI moctynoso
BUPOOHUB CBOI, HE3aJIC)KHI BiJl BHYTPIIIHHOTO 3aKOHOJABCTBA JIEPIKAB-
YUYaCHHIIb, TPABOBI IMO3HILi1, a 6ibIIicTs cyaais €CI1JI BusSBHIMCS MPUXIITH-
HUKaMH TaK 3BaHOI'0 J1i0epaJIbHOTO MiAXOLY 10 METH TIIyMaueHHs, BBaXKaro-
yy, 110 KOHBEeHLIA MOBUHHA «TJIyMAaYUTHUCS HACTIBKH IIMPOKO, HACKIIBKU

! Pimenns y cupasi «Chapman v. the United Kingdom» Bix 18.01.2001. [Enex-
TpoHHHUIA pecypc]. — Pesxxum noctymy: www.echr.coe.int

2 [ur. 3a: Anucuesuu E. C. O 3HA4eHUN TOJIKOBaHMs EBPOIENHCKUM CyIOM I10JI0-
xennit Konsennun o 3amure npas denoseka // [IpaBo u momntuka. — 2005. — Ne 8. —
C. 132.
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e J03Boisie 3poouTn kKomreTeHwis Cyny i i KoHBeHIi1, OCKUTbKH JInIIe
y IbOMY BUITJIKy MOJKHA 3a0€3IIeUNTH PeaTbHUI 3aXHCT IIpaB i cBOOO, 1110
rapanTyoThcs KOHBEHII€I0, Y CBITIII yMOB ChOTOIHIIIHBOTO THs»'. ToMy, SIK
KOHCTaryBaB ojuH i3 konuinHixX roniB €CIJI, «KoHBeHI1is MOBUHHA TITyMa-
YHUTHUCA 1 3aCTOCOBYBATUC SIK «OKUBUI IHCTPYMEHTY, CIIIAYIOYH 38 PO3BUTKOM
HAIUX CYCIILCTB i He 000B’SI3KOBO BIAIOBIHO J0 HAMIPIB «0aThKiB-
3acHOBHUKIBY y 1950 pouin®. ¥V meskux 3i cBoix pimerb Cyn mpsiMo BKa3as
Ha Te, 0 «KOHBeHIIis MOBUHHA TITyMauUTHCS 00’ €KTHBHO, a HE TaK, SIK BOHA
Moria posymitrcsi CTOpOHO0 B MOMEHT ii parudikarii»®. Bigrak, BugaeTbes,
mo TrymadeHHs: KoHBeHIil y CBITIIi yMOB ChOTO/ICHHS Ta I[JIEH BOTO J0-
TOBOPY BIAMOBIJA€ TaKiii OHTUYHINA CYTHOCTI IPOIIECY PO3YMIHHS Yy repMe-
HEBTUI, K IIPOHUKHEHHS Y TEKCT caM Mo co01» yepe3 MeXaHi3M CMHUCIIO-
TBOpeHH:. Lle 3 HeoOXimHICTIO nepeadadae MOXKIIMBICT TIEpEeiHTepIpeTanii
pitres €CIJI i BIUTMBOM J€TEPMIHAHT IHTEPIPETAILil, 1110, SIK 3a3HaYaI10-
cs, i peanizyerses y npaxruii €CIIL OcranHiil y HU3L1 CBOIX pillieHb Bia-
BEPTO (HE MPUXOBYIOUM BJIACHOTO CMUCIIOTBOPEHHS Y TepMiHaX MOLIYKY
«CIIPAaBKHBOTO» CMHCIY MojokeHb KoHnBeHuii) BkasyBaB Ha Te, 110 «KoH-
BEHIIIS 8I0Kpuma st TIYMa4eHHs Y CBITJII YMOB CHOTOJICHHSI.

BucnoBku. 1. Odiniiina npaBoinTepnperaniita aisutbHicTs €CITT min-
MOPSIIKOBY€ThCS 3aKOHOMIPHOCTSIM TEPMEHEBTHKH Oy TTSI.

2. IIpaBopozyminns €CI1JI KOHCTUTYIOETBCS Yy HOTO TTpaBOiHTEpIpeTa-
uiiHii nissebHOCTI. [IpaBo y posyminni Cyay — 11e BCi Ti siBHIIA, sIKi 320€3-
NeYyoTh 30aTaHCOBAHICTh IHTEPECIB YUACHUKIB CYCHIIBHOTO XUTTS. Lle
CBITYHUTH IIPO 3aCTOCYBAHHS COII0JOTTYHO-TIO3UTHBICTCHKOTO PIZHOBUIY
npaBopo3yMiHHs y npaktuii €CI1L

3. JocnimkeHHs mpaBoiHTepIpeTamiitnoi aisutbHOCTi Cymy Kpi3b Ipu3My
il repMEHEBTUYHOTO MEXaHi3My JJ03BOJISIE TIPOCTEKUTH BIUIUB PI3HUX (ak-
TOpIB Ha JISUTbHICTh 1IbOTO MIPABOIHTEPIPETATOPA ¥ AIMTH BUCHOBKY IPO TE,
110 1€}l BIUIMB € BU3HAYaJbHUM Ha YCiX CTaIisfX MpOLeCcy pO3yMiHHSA i
crpusie aaanTaiii mosoxxeHb KoHBeHIIT 10 crienu@iku pisHUX MPaBOBHX
CHCTEM.

! Pimenns y cnpasax: «Eiipi nporu Ipnaumii» Bix 09.10.1979; «Jloizigy npotu
Typeaunnan» Big 18.12.1996 // EBponeiickuii cyn mo mpaBam 4enoBeka. [30paHHbIe
peurenust. — C. 271-287; 362-390; «Annoni di Gussola, Debordes and Omer v. France»
Bix 14.11.2000. [Enexrponnwuii pecypc]. — Pexxum noctymy: www.echr.coe.int

2 OcraTo4He yTBEPKEHHS 1[OTO MiJXOMY Y MPaBOiHTEepIpeTaliiiHii AisiIbHOCTI
€CIJI BinOynocs 3 NpUHHATTAM BiIOMUX pilleHs y cripaBax «[onaep nporu Cromyde-
Horo KopomnisctBay (1975), «Mapke nportu benbrii» (1979).

* Pimenns y cripasi «Avis Enterprises v. Greece» Bin 30.07.1998. [EnexrpoHHui
pecypc]. — Pexxum goctymy: www.echr.coe.int
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4. TlpaBointeprperaniitaa fgisnepHicTh €CI1JI 3aCHOBYETBCS HA TaKOMY
PI3HOBH/II OHTUYHOT CYyTHOCTI IIPOIECY PO3YMIHHS, SIK «[IPOHUKHEHHS Y TEKCT
caM 110 co0i», a ii pe3ynsratoM € cuucromeopenns. Lle 3abeznedyeTnes 3a-
CTOCYBaHHSIM TaKMX IHCTPYMEHTIB IPaBOIHTEPIIPETallii, KOTPi JOMOMararTh
apryMeHTyBaTH MO3ULII0 IHTEPIPETaTOpa Yyepes MOCEPEAHULITBO HE JIHIIE
MIPaBOBHX, aJie i M03aNpaBOBUX apryMEHTIB.

5. IcTHHHUM BBa)Kac€ThCS TOM CMMCII TOJI0KeHs KOHBEHIII, AKUii HaTa-
erbest iMm Cymom. [lin BIuTMBOM meTepMiHAHT IHTEpIPETAIil TaKWH CMUCI
MOJKE 3MIHIOBATUCH y PE3YJIbTaTi mepeinTeprperanii noioxkenp KonpeHmii
Cyznowm, 1110 € IPOSIBOM CITipaiennolioHOCTI pO3yMiHHSI Ta KOHKPETHOCTI ic-
TUHH.



/ 3 (54)

. Bouapoe, xaHauAaT OPUIUIHAX
HayK, JOLUEHT AKaJieMii MUTHOT CITy»)Ou
VYkpainu

IIpo6aema inTepnperanii OPUAMYHUX TEKCTIB
Y KOHTEKCTI CMHCJI0BOT0 BUMIpy

CrBepmKyBary, Mo npodlieMi TIIyMaueHHsI IPAaBOBUX TEKCTIB y BITYH3-
HSIHIN FOpUANYHIN HayI[i TPUAUISETHCS HEOCTATHRO yBaru, Oyio 0 Hecrpa-
BeMBO. [10B’s13aHi 3 TIIyMavyeHHSIM FOPUINYHUX TEKCTIB MMUTAHHS BEIBMHU
MOMYJISIPHI AK TpeAMET MPaBOBUX JOCIiIKeHb. FOpUaMyHi TEKCTH MaloTh
31e01IbLI0r0 NPECKPUIITUBHUI XapaKTep 1 LIMPOKE KOJIO afpecaris, a OTXKe,
MaroTh OyTH MakCHMaJIbHO 1H()OPMATHBHUMH 1 B i1eaii — 3araibHO3p03y-
Minumu. Ha pearnizaiito iux 3aBaHb i IEPEBAKHO CIPSIMOBaHI 3yCHILIS
JIOCJIIJHUKIB.

Bynb-sika, HaBITH MOBEPXOBA, PO3BijiKa 000B’SI3KOBO MiCTUThH OOTPYHTY-
BaHHsI «00’€KTUBHOT» HEOOXITHOCTI «3’SICYBaHHS Ta PO3’ICHESHHS» 3MICTY
TEKCTY U Mepesik MPUYKH, [0 3yMOBIIOIOTh TaKy MoTpedy. 3raayroTh 3a-
raJIbHUM XapakTep, aOCTPaKTHICTh 1 HeNepcoHi(hiKOBaHICTb HOPM; OTpixu
3aKOHOJABYO1 TEXHIKH; IIPOTAIUHH i KOJi3ii HOPMAaTHBHOTO MacHBY; BHKO-
puctanHs crienuivyHOl TepMiHOJIOTIT i OLIHOYHUX TOHATH To1o. [Ipormo-
HYIOTh I1JII KOMIUIEKCH CITOCOO1B TIOIOJIAaHHS 3TaJaHUX TEKCTYyalbHHUX BaJl.
Tak, HanpuKIad, BUAUISIOTH (QUIONOTIYHNUN, CEMAHTUYHUH, JIOTIYHUH,
ICTOPUKO-TIONITHYHNHN, TEJICOTOTITHNH, PYHKIIOHATBHHUN, CIIeNialIbHO-
FOPUIUYHIM, CACTEMHUH CIIOCOOM TIyMa4yeHHs TOIIO. YCe Ie MOKIUKaHe
rapaHTyBaTH BiJIHAXOJKCHHS CIPaBXKHbOTO, 00 €KTUBHOTO 3MICTy HOPM,
yOe3MeunTH BiJl TOMHJIOK 1 OJIETIIUTH 3aCTOCYBAHHS BIJTIOBIIHUX ITPABOBUX
HOPM. ICHYBaHHS «CIPaBXHBOIO» 3MICTY MOXKE PO3IVIAJATUCh 5K OIHA 3 aK-
CiOM, 1110 YTBOPIOIOTH «JIOTMY» BITYH3HSHOTO MpaBa Ta (OPMYIOTh apaur-
My HpaBOPO3YMiHHS.

PazoM 3 THM MUTaHHS CTOCOBHO KPUTEPIiB «CIIPABKHOCTI» BiIHAIIEHO-
0 3MiCTy 3a3BHYall 3aJIMIIA€THCS BIAKPUTUM. ByIb-Ke CKIIaJHE Y CTPYKTYp-
HOMY IUIaH1 MOBHE IOBIJJOMJICHHS Ma€ OLIblly a00 MEHIIYy KUIBKICTh KOHO-
TaTUBHUX 3HAYCHb, TOOTO HE € OJIHO3HAYHUM. Sk 3a3Hauae M. 3yOpuiibka,
HIXTO 3 TEOPETHKIB JIITEpaTypy HE ITiJ;IaBaB CYMHIBY Te3y, 1[0 CaMe Y CTPYK-
TYpi MACHMOBOTO TEKCTY 3aKJIaJicHa 3HAYCHHEBA HEBHUYCPITHICTh Ta HECKIiH-
YEHHICTb, sIKa BOAHOUAC 3aKJIaJIa€ MOXKITUBICTD 1 HABITh JIUKTY€E HEOOXIAHICTh
HEOHOPA30BOTO YUTAHHS Ta NEpEeUNTyBaHHA. Ha i 1yMKy, TEKCT — aBToO-
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HOMHa 3aMKHEHA 1 KOMITO3HIIHO 3aBepIlIeHa CTPYKTYpa 31 CKIIaHOO MaBYy-
TUHKOIO 3HaueHb. OJIHAK aBTOHOMHICTb 1 MM03ipHa 3aKPUTICTh BHYTPILIHBOT
CTPYKTYpH UM OpraHizauii TeKcTy, ii KOMIIO3HLilHa 3aBEPLLIEHICTh HE 3a1epe-
qy€ NOTCHIIHHOI 34aTHOCTI 710 B3a€MOIi 3 MIHJIMBUM COI[iOKYJIBTYpPHUM
KOHTEKCTOM. TeKCT, 3aBepUIyIOYHCh KOMIIO3HIIIHO, Mae ()eHOMEHAIbHY
BJIACTUBICTS 1 J1ajii PyHKI[IOHYBAaTH Y IPOCTOPI i Yaci 4yepe3 HenepepBHICTh
Janory 3 pi3HUMH YUTALBKUMU ayJIUTOPISIMH, 3aBISIKU SIKOMY BiI0OyBa€ThCs
PO3MHOXEHHS OTO 3HAYCHB .

IOpuanuHMii TEKCT HE CTAHOBUTDH BHHATKY, aJKE IIEPEI0BCIM BiH € TEK-
CTOM 1 MOJILISIE BC1 POJIOBI O3HAKH ¥ XapaKTEPUCTHKH OCTAHHBOT'O SIK COIIiO-
KyJIBTYPHOTI'O IBUILA. «3 MOMEHTY HAIlMCAHHs TEKCTY 3aKOHY BiH (TEKCT) BXkKe
ICHY€ HEe3aJIC)KHO BiJ] BOJII TOTO, XTO HOTO HamucaB, — BBaxkae O. AJiekcaH-
IpoB. — TeKcT 3aKOHY «TOYUTHCS» CMUCIIOM BiJl IOYATKy CBOTO iCHYBaHHS
(narucanst). | unrau-iHTEpHpeTaATOp BOILOBUM 3YCHILISIM MIPOUNUTAHHS 3Y-
IIUHSI€ BUTOK CMHUCITY 3 TEKCTOBOI CTPYKTYPH, «3aMOPOXKY€», (PiKCye cMUCT 1
MOJIa€ WOTO SIK Pe3yJIbTaT CMUCIIOTBOPEHHS, €JIMHO MOXKJIMBUI B yMOBaX Ha-
SIBHOTO KOHTEKCTY»?.

SIKe X 13 TOCHUTH YNCIICHHUX MOXIIUBHX 3HAYECHB TEKCTY € «CIIPaBKHIMY,
a IKMMHU MOYKHA 3HEXTyBaTH?

[Tpe3ymriist HAsIBHOCTI B TEKCTI «CIPABKHBOTO» 3MICTy MTOPODKYE TI0-
TpeOy B ABTOPOBI SIK YMOBI IOTEHIIIHHOT «CIPABKHOCTI» OIHOTO 3 MOMJIMBUX
3Ha4YeHb TEKCTy. Tak 3BaHi «CEpO3HI» TEKCTH 3a3BUYall CIIPUHMAIOThLCS U
YTBEPKYIOTBCS SIK «CITPABKHI» TUIBKH TOJI, KOJIM NTO3HAYEHI IMEHEM CBOTO
aBTopa. «['immokpar ckaszaBy, «[LiHil TBEPIUBY» — TaKi BUCIOBIIOBAHHS
HacIpae/i € He GOPMOI0 apryMeHTallii, IPyHTOBAHOIO Ha OCHOBI aBTOPCTBA,
a MapKyBaHHSIM, BMIIIIEHUM Y JUCKYPC JUIsl TOTO, 100 MiATBEPANUTH JOCTO-
BIpHICTb, ICTHHHICTh CKa3aHOTO. 3a CIYIIHUM TBepLKeHHsIM M. Dyxko, aBTop
«€ NEBHUM (DYHKI[IOHAJIbHUM IIPUHIUIIOM, IKUH y Hallll KyJIbTypi 103BOJISE
OOMEKUTH, BUWIYYHTH 1 3MIHUTH a00 1HAKIIE KAXKY4H, SKHU MEPEHIKOKAE
BUTbHIN HUPKYJISILIIT, BITbHOMY MaHIIyJTFOBAHHIO, BUIbHII KOMITO3UIIIT, TEKOM-
MO3UIIT Y1 PeKOMIIO3HILT ysiBu»®. CyuacHa JliteparypHa KpUTHKa PO3IIIsiae
aBTOpa BEIbMHU TPAMIIIAHO: «aBTOp 3a0e3Ieuy€e OCHOBY HE TIIBKH JUIS T0-
SICHEHb TIEBHUX IO/ TBOPY, ajie W JUIs MOsICHEHHS 1XHBOI TpaHcdopMariii,
CTIIOTBOPEHHSI, pi3HUX MojudiKkalliii uepes foro 6iorpadito, comianbHuUi CTaH,

! Mus.: 3y6puyska M. Homo legens: 4nTanHs SIK COLIOKYJIBTYPHUN (PEHOMEH. —
JIsBiB, 2004. — C. 179-180.

2 Anexcanopos A. C. BBenenue B cyneOHywo jguHrBuctuky. — H. HoBropon,
2003.-C. 61.

3 @yro M. 1o Take aBrop? // AHTOIOTISI CBITOBOI JIiTEpaTypHO-KPUTHYHOT TyMKH
XX ct. — 2-re Buz., gom. — JIsBiB, 2001. — C. 604, 611-612.
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Yyepe3 BUSABJICHHS HOTO OCHOBHOTO 3aJlyMy. ABTOD € TaKOX PUHIIUIIOM TIEB-
HOT €IHOCTI MUChbMa, TOMY BCi BIAMIHHOCTI ITOBHHHI, X04a O 4aCTKOBO, 3a-
TUPATHUCS €BOJIIOLIEI0, J03PIBAHHAM a00 SKMMOCH BIZIUBOM. ABTOp CIIy’KUTh
TaKOX JUUISl HEWTpastizallii CyrnepeyHoCTe, siki BAHUKAIOTh y cepil TeKCTiB, 1
BiH NMOBUHEH OYyTH, 3aJIS)KHO Bijl PIBHS HOr0 MHUCIIEHHsS a00 Horo OakaHHS,
BiJl IOrO CBIZIOMOCTI YH MiJICBIJOMOCTI, MICIIEM, JI¢ BCI CYNIEPEUHOCTI BUPI-
HIYIOTBCS, 1€ BCI HECYMICHI €IEMEHTH, HAPEIITI, 3B’ A3YIOThCS JJOKYITH 200
OpraHi30BYHOTHCSI HABKOJIO 0a3MCHOI YM MEPBUHHOI CymnepedHocTi»'. Pasom
3 THM OJTHI€IO 3 XapaKTEePUCTHK aBTOPCHKOT (PYHKIIIT € Te, 1110 BOHA HE PO3BH-
BA€ThCA CIOHTAHHO, SIK MPUIIMCYBaHHS IUCKYpPCY sKilich 0co0i. BoHa €
pajle pe3ynbTaToM IiJIOro KOMIUIEKCY omepaliid, ki TBOPSATH [IEBHE pariio-
HaJlbHe OyTTsl, 110 3BEThCS «aBTOPOM». TOOTO HasIBHICTh y TEKCTY aBTOpa HE
000B’s13K0BO Tiepeadadae Gi3nuHe iICHYBaHHS OCTAHHBOTO; « ABTOp» — II€
Hacamriepes GyHKIIOHATEHIH TpHHIHI (a00 (YHKIIisT) OOMEKEHHS 1HTep-
nperaii. [TincymyBarty Bukiasene Mmoxkna ciosamu P. bapra: «I[Tpusnacuu-
TH TEKCT Y ABTOpa — 3HAUUTh «3aMOPO3UTH» TEKCT, HaJaTH HOMY OCTaTOY-
HOTO 3HAYEHHS, «3aMKHYTH» THCHMO».

MerToro 1i€1 CTaTTi € JEMOHCTpAIlisSl HASBHUX Y Cy4YacHii HayIll TeHACHIIIH,
MIOB’SI3aHUX 3 NMEPEPO3MNOALTIOM (DYHKIIT TBOPEHHS TEKCTYaIbHUX CMHCIIB
MiK ABTopoM, Untadem i KpuTHkOM TEKCTIB, a TaKOXK BH3HAYCHHS HOTO
MOXKITMBHX HACIIKIB [UTS FOPUAMYHOT HAYKH Ta MPAKTHKH.

OTxe, y poii ABTOpa TEKCTY 3aKOHY B Hallliid IPaBOBiN HAYIII TPaUIIIi-
HO BUCTyNa€ 3aKOHO/IABEIb, TPABOBUX M03uIIiH — CyJ1, IHIIUX IOPUAUIHUX
TEKCTiB — BiJNOBIJHI «KOMIIETEHTHI OPraHu Ta yCTAaHOBWY, a IX CyBEepeHHa
«BOJISDY — B POJIl «CIPABKXHBOTO» 3MICTY 3a3HAYCHHUX TEKCTIB. [lepeBaxHa
OUIBLIICTH Cy4yaCHUX aBTOPIB MOJLIA€ BUCIOBJICHY IIOHAJ CTO POKIB TOMY
IyMKy €. BacbKOBCHKOro: «3aBIaHHs TIyMadeHHs HOPM HaHOLIbII TOUHO
Moke OyTH BU3Hau€HE TaK: TIIyMau€HHs Ma€ BiATBOPUTHU Ti YSBICHHS i mo-
HATTS, SIKi OB’ A3yBaB 13 Li€I0 HOPMOIO i1 TBOpeb. OCKINbKHY XK LI YSIBICHHS
{ TIOHSITTS] CTAHOBJIATH CMHUCII 1 3MICT HOPMH, Y TOM caMUii yac BUpa)xaroun
3aMHCe i BOIIIO aBTOPA, 3aBAAHHS TIIyMAadeHHS TaKOX MOJKHA BH3HAYUTH
SIK... 3’ICyBaHHS 3aMHUCIIy i BOJII 3aKOHOAABIISD) . ATOJIOTIsI «BOJII 3aKOHO-
JIABIIS K ICTHHHOTO CMHCIY TEKCTY 3aKOHY» CTAHOBUTH 3HAUHY YaCTHHY

' @yko M. o Take aBrop? // AHTOJIOTIsI CBITOBOI JIiTEPaTypPHO-KPUTHYHOT TyMKH
XX cr. — 2-re Buz., goi. — JIsBiB, 2001. — C. 605-606.

2 Bapm P. I30paunbie padotel: Cemuoruka. [Tostuka: Ilep. ¢ ¢p. — M., 1994. —
C. 389.

3 Bacwkogckuil E. B. TIUBUITUCTHYECKAST METOMOJIOTHsI. YUEHHE O TOJIKOBAHUH U
MIPUMEHEHHH TPaKIaHCKHX 3aKOHOB. — M., 2002. — C. 83.
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3MICTY MPHUCBAYCHUX TIIYMaueHHIO TJIaB YU PO3/LIIB Cy9aCHHUX IiAPYYHUKIB
3 Teopii npasa.

Pazom i3 TuM XX CT. TO3HAYMIIOCS PAAMKAIBHOIO 3MIHOIO TTOTISITY Ha
pOJIb aBTOpa B YTBOPEHHI CMUCIIOBOTO BUMIpY TeKCTy. CUMBOIIYHUM MaHi-
(dbectom It OLIBIIOCTI TOCTIAHKUKIB JITEPAaTypH [BOTO MEPiory, K 1 JIs
¢inocodis, Oyna cTarTs, fKa CTaja KBIHTECEHLIEIO MTOCTCTPYKTYPaTiCTCHKIX
peduiekciii HaJ KaTeropiero aBropa K «Kepesay, «Io4aTKy», «TBOPIIS»,
«barpkay abo, IHAKIIEe KaKydd, TEOPETHYHOIO 1HCTAHII€I0, TOKJINKAHOIO
PEryinioBaTH 1 KOHTPOJIIOBAaTH 1HTEpIpeTaliiiHuil npouec. Ines ynTaHHs 5K
npouecy npoOymKEeHHs TEKCTY, HapO/PKEHHS HOro HOBUX 3HA4YeHb, SIK CIiB-
TBOPYOCTI aBTOpA 1 YUTAYa B LIJIOMY € IHTEJICKTyaIbHUM MTPOILYKTOM XX CT.,
X04a eJIEMEHTH PELENTUBHOI TeOopil MOXKHA BIIHAWTH B €CTETHII APUCTOTE-
a1, I-E. Jleccinra, @. Illimnepa, O. [Tore6ni Tomro. HaiinocmiioBHimmMu
MPUXAIBHUKAMHU T4 aloJIOTeTaMH i7eT YUTaHHS K MPOJTOBKCHHS KHUTTS
TEKCTY B IPOCTOPI ¥ yaci cranu npeacTaBHUKU Ta MOCTIJOBHUKH OHTOJIOT Y-
HOI TepMEHEBTUKH, (PEHOMEHOJIOTIYHOT KPUTHKH, TIOCTCTPYKTYpaIi3My Ta
JeKOHCTPYKTUBI3MY. YCi MepesiueHi MIKOIHU 1 HanpsMu C(OKYCyBail CBOi
JOCITI/DKEHHS Ha ITPOoOJIeMi YHTaHHS SK Ha CTPATETIYHOMY MAapTHEPOBI MTUCH-
Ma B CKJIaTHOMY MpOIeCi KOHCTUTYIOBAHHS HOBHX TUTACTIB TEKCTYAIBHOTO
3HAUeHHA. AJKe TIIbKY 3aBISKH YUTAaHHIO NMCbMOBHH TEKCT Ha0yBa€e HOBO-
T'0 OHTOJIOT1YHOTO CTaTycy — cTarycy 00’ ekTa peuernuii. /lo npouecy uynraH-
HSI TUCBMOBHH MPOCTIP TEKCTY ICHYE SIK CYyTO MOTEHIIHA JIUCHICTD, K
MOXITUBICTB YTIJICHHS YH 00’ €KTUBI3aIi] HOTO 3Ha4YeHb. JliTepu MICbMOBOTO
TEKCTY, PO3TAIIOBaHI B JIIHIHHOMY MOPSJIKY, € HE YUM 1HIIUM, K MaTepiai-
3alLi€10 3aK00BAHUX 3HAKIB, 1110 OTPeOYyIOTh aKTyasi3awii Ta KOHKpeTu3aii,
0e3 SIKUX CMHCIT TEKCTY 3aIHIIAETHCS HEAOCTYITHIM .

TakuM YMHOM TIOCTYIFOETHCS BMEHIIICHHS B TIPOIECi CMUCIIOTBOPEHHS POJTi
ABropa TekcTy Ta 30unbiIeHHs poii Yurada. CyTh HOBOTO MiAXOIY MOYKHA BH-
3HaunTH croBamu P. Bapra: «Tekct cknanenuii 3 Oe3iidi pi3HUX BUJIIB ITUCHMAa,
10 MOXOJSATh 13 PI3HUX KYJBTYp 1 BCTYNAIOTh OIMH i3 OIHUM Y BITHOCHHH Jjia-
JIOTY, TTAPOIii, CIIOpY; ycsi I MHOXXHHHICTD (DOKYCYETHCS B TICBHIH TOUII], 1110
HEIO BUCTYTIA€ HE ABTOP, SIK BBAKAJIN JIOTETEP, a YuTad. Ynurad — 11e Toit mpocTip,
B SIKOMY 3aKapOOBaHi BC1 LIUTATH, 3 KOTPUX CKJIAIA€THCS TUChMO; TEKCT HaOyBae
CBO€T €JHOCTI HE Yepes BIIacHE ITOXOPKEHHS, a Yepe3 MPU3HAUCHHS; YUTay € TOH
0e3IMEeHHUH dexmo, 1O 3BOAUTH Y I1iJie BCI KOMIIOHEHTH, 3 SIKUX, BIacHe, i
YTBOPIOETHCS IIUCHMOBHI TEKCT»?. 3 IepekoHanHssM M. 3yOpHUIIbKOL, 3HAYCHHS
TEKCTY BHHHKAE HA TIEPEXPECTi IBOX CBITIB: JKUTTEBOTO CBITY TEKCTY Ta )KUTTE-

! us.: 3y6puysra M. Bka3. npars. — C. 139, 185-186.
2 bapm P. Bkas. mpaus. — C. 390.
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BOTO CBITY untada. Came I1i J1Ba CBITH IPUYETHI JI0 MPOIIECY CEHCOTBOpeHHs. Te,
0 € «B» TEKCTi, — II¢ HE BIACHICTh TEKCTY, & MPOIYKT YUTAIBKUX, 1 HABITH
YaCTO MiJICBIZIOMHX, IHTEPIPETALIHHIX BHOOPIB Ta pillieHp'.

3pemToro, «HiIIo 31 CKa3aHOTO HEe HOBE: KpUTHKA 1 (himocodist Bxke JaBHO
3ayBaXKMJIM 3HUKHEHHsI aBTopa. AJle HacIiAKM IXHBOTO BIIKPUTITA HE Oyiu
JOCTaTHBO BUBYEHI, a Oro 3Ha4eHHs He OyJ0 HAJEeKHO OCMHCIICHE), —
crBepKyBaB M. @yko?®. Lle MOBHOIO MipOIO CTOCYETHCSI i [IPaBO3HABCTRA.
Inei «BiJOKpEMIICHHS TEKCTY 3aKOHY BiJl CBOTO aBTOpa» OyJIM BEIbMH IO-
mUpeHi Bxe 3a gacis €. BacbkoBChKOT0?, aine, mpocto 3a cioBamu DykKo, «He
OyJIM IOCTaTHBO BUBYCHI, a TX 3HaUCHHS He OyJI0 HAJICKHO OCMHUCIICHE» BIT-
YM3HSHOIO [IPaBOBOIO HAyKOIO. 3alli3HIINM, aje Bijl TOIO HE MEHII aKTyallb-
HUM BiJUTyHHSIM iJIe¥ KOJIMIIHIX OTIOHEHTIB €. BacbKOBCHKOTO MOYKHA BBaXKa-
TH MO3UIIiI0 pocilickkoro BueHoro O. AllekcaHApOBa, SIKUIl BBaXKae, IO B
nepebiry Tak 3BaHOTO «3aCTOCYBAaHHS 3aKOHY» 3IHCHIOETHCS TIEPEIOBCIM
suumysanta ad0 HauumMyeaHus CMUCIy CTOCOBHO TEKCTY 3aKoHY. «IHTep-
npeTais 3aKoHy BeJie He JI0 BUABJICHHS BOJII 3aKOHO/ABIIS YH CIIPABKHBOTO
CMHCITY, — IepekoHaHui ipod. AnekcanipoB. — [HTeppeTanis — 1e ca-
MOCTIil{Ha rajry3b HOPO/DKEHHS BIACHUX CMHUCIIIB, SIKi HABCIIAK PUIIUCYIOTh-
sl TEKCTOBI 3aKOHY». Ha Horo qymKy, Takuil miaxiJ He JIUILIEe PO3IIHPIOE 0
0e3MEKHOCTI CBOOOY MPOYUTAHHS FOPUJINYHUX TEKCTIB, e i JI03BOJISIE
BECTH MOBY IIPO NPOIYKTUBHY PIBHO3HAYHICTh MHChMA i YNTaHHS".

Bimomuii BiTun3HsAHUI TeopeTuk mnpasa I1. PabiHOBUY Takoxk 3BepTae
yBary Ha Te, 10 y 0arathb0X BUIAJKaX OJWH 1 TOM caMHid FOPUINIHAN TEKCT
00’€KTUBHO CITPOMOYKHUH OyTH HOCIEM KIJIBKOX HEOJHO3HAYHUX CMUCIIB,
OCKIJIbKM MOY€ BUKOPHCTOBYBATHUCh PI3HUMH Cy0’€KTaMU SK iIHCTPYMEHT
3aJJ0BOJIEHHS IXHIX IOTPe0. A TOMY TOH CMUCII, AKUH 3aKJIaIA€ThCS Y MUCh-
MOBE TIOB1JIOMJICHHSI HOTO aBTOPOM, 1 TOM, 10 BOAYatoTh («BHUUTYIOTHY) Y
LbOMY IOBIJJOMJICHHI HOT0 YUTa4i-«PEIHINIEHTHY, MOXKYTh HE 30iraTucs.
PenumieHTH TEKCTY CXHMJIbHI BAYMTYBATH B HBOMY, HACAMITEpPE]l, TAKUE CMUCI,
AKUH HaiOLblLIe cripuaATUME a00 SKOMOTa MEHIIIE MEPEeIIKOIKaTuMe 3a/10-
BOJICHHIO iXHIX MOTped Ta iHTepeciB. 3a3BUUail iHTEpIpeTaTop nparHe BH-
TIIYMa4UTH TEKCT y TaKUi crioci0, abu HUM MOXKHA OyJI0 CKOPHCTATUCS 5K
3aco00M JuIs peajizallii mijeu, inrepecis, MoTped 4u To IHTEpIIpeTaTopa, Yn
TO MEBHOI COLAIBHOT TPYIIH, YK TO CYCIIIbCTBA Y LIIOMY’.

' 3y6puyska M. Bkas. npaus. — C. 186.

2 @yro M. Bkas. mpaus. — C. 599.

3 Bacvrosckuii E. B. Bkas. npanst. — C. 84-86.

4 Anexcanopos A. C. Bkas. npaus. — C. 44, 63.

5 Hut. 3a: [llesuyk C. CynoBa IpaBOTBOPYICTh: CBITOBHH JJOCBIJ 1 MEPCICKTUBH
B Ykpaini. — K., 2007. — C. 225-226.
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3pemTor, OCHOBY Oy/Ib-SIKOTO MPAaBOPEICBAHTHOTO PIllICHHS! CTAHOBUTH
MIpaBoOBa MO3HUIIisL, TOOTO 3yMOBJICHE MPABOBUMH YSBICHHSIMH, IHTEPECOM,
(YHKLIIOHAJILHOIO POJUIIO Ta IHIIUM crienudiuHe 0aueHHs NpoOIeMHOI CUTY-
artii, BUpakeHe B 3a0e31eUeHOMY JI0Ka3aMK Ta/abo apryMeHTamMu Cy0 €KTHBHOMY
BHUCHOBKY 200 CHCTEMi BUCHOBKIB IIO/I0 HASIBHOCTI YH TO BiJICYTHOCTI HAJIEXK-
HUX MIiJCTaB Ul YXBaJCHHS EBHOTO MPaBO3aCTOCOBYOTO pillIeHHs Ta/abo
JIHCHOTO 3MICTY TIPABOBHX HOPM, 11O ITiUIATAIOTh 3aCTOCYBaHHIO Y1 IOTPEOy-
I0Tb PO3’ICHEHHS. BiqMiHHICTE PaBOBMX MO3MUIIH CTOPIH y CIIpaBi 3a3BHYAIf
CBIIUUTH IPO Pi3HE PO3yMIHHA HUMH IIPaBOBOTO 3HAYEHHs CUTYallil, a OTXKe,
{ CMECITY FODHIMYHHAX HOPM, SIKi OMIOCEPEAKOBYIOTh I[F0 CHTYAIIIIO' .

BuHukae 3akoHOMipHE UTAHHA: YW HE NMPU3BEJE TaKe CTaBJICHHS 110
CYTi TIlyMaueHHsI 10 HEKOHTPOJIbOBAHOTO PO3MHOXEHHS CMUCIIB 1 BTpaTu
camoi MOKITMBOCTI po3yMiHHsA? UK He 03Ha4Ya€ 3HUKHEHHS! ABTOpA SIK IIPHH-
[UITY IHTEPIPETAIHHOTO OOMEKEHHS OTHOYACHO BIIIYYCHHS TEKCTYaIbHO-
TO 3HAUCHHS 5K TAKOTro?

Ha nymky P. Bapra, 3aukHeHHST ABTOpa — I1€ HE TIPOCTO ICTOPUUHUI
(akT uu eeKT MuchbMa: UM aKTOM JJOKOPIHHO TPAHC(HOPMYETHCS CydacHUH
TEKCT, BIJITENIep TEKCT CTBOPIOETHCS M MPOYUTYETHCS TaK, 110 aBTOP «BHITY-
Ya€ETHCS» 3 TEKCTY Ha BCiX HOTO piBHAX. OCKUIBKH ABTOpP BHIIYYEHHH 3 TEKCTY,
0e3N1y3AMMHU CTAIOTh OyIb-sKi IPEeTeH31{ Ha IPaBUIbHY «PO3MU(POBKY»
ocTanHboro?. M. 3yOpHIlbKa I[IJIKOM CIIYIIHO 3a3Ha4aE, 10 HiBEITIOBAHHSI
podi aBropa i abcoroTH3allist poJi YuTada MPU3BEIH 0 a0CONIOTH3YBAHHS
MIHJIMBOCTI TEKCTYaJIbHOI 1/IGHTUYHOCTI, HECTAOIILHOCTI ¥ PyXOMOCTI TEK-
CTyaJlbHHUX 3HAYCHB' .

YV KOHTEKCTI K FOPHIMYHOT AiSUTHOCTI JIOPEYHO BECTH MOBY ITPO MOMKIIU-
BICTh paHillle 3ra/IaHoi «0e3MeKHOT CBOOOIN POYUTAHHS FOPHITIHIX TEKCTIB
(3a O. AnexcangpoBum) abo BUHUKHEHHs (eHomeny free (unrestricted)
interpretation, TOOTO TIyMaueHHs1, 0OMEKEHOT'0 JIMILIE 3arajJbHUM IIPUHIUIIOM
nodpocogicHocri (3a O. [NankoBoro Ta Black’s Law Dictionary).

[Ipore gocsrHeHHs «Oe3MeN]HOT CBOOOIM» MPU TIyMadeHH1 FOPUANIHUX
TEKCTIiB HaBiTh 32 YMOBH BHJIYYCHH: ABTOPA 3 TEKCTY «Ha BCIiX HOTO PiBHSIX»
HaBpsi uu MoxuuBe. M. Dyko 3a3Hauae, 1110 B pa3i 3HUKHEHHS 3 TEKCTIiB
oOMeXyBallbHOI PYHKIII1, IMEHOBaHOT ABTOPOM, il MiCIIe HEOIIMIHHO TOCi1a€e
iHmra.

' uB.: Bouapos /[. O. TIpaBo3acTocoBYa MisUIbHICTh: HOHSTTS, QYHKLIT Ta GopMmu.
[IpoGnemni nekuii. — {ninponerposcbk, 2006. — C. 44 1 nai.

2 bapm P. Bkas. npaus. — C. 387, 389.

3 3y6puyska M. Bkasz. npaus. — C. 228.

4 @yko M. Bkas. niparist. — C. 612.
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[lepenoBcim, TOBITPHOMY TIIYMAueHHIO OIIMPAETHCS caM TEeKCT. Koxken
TEKCT Ma€ BIAIOBIAHI CTPYKTYPHI €1EMEHTH, SIKi OUIbII-MEHII YCIILIHO
CKEpOBYIOTh IHTEPIIPETALIHUI MpoIleC Yy MOTPIOHOMY HaAmNpsIMKY. TekcT
MO)KE MICTUTH i Oe3mocepeIHi BKa3iBKH Ha MPABUIIbHE Y1 3aCTEPEKESHHS BiJl
HENpaBHIBHOTO PO3yMiHHSA. [0 TOTO X KOXKHUI TEKCT EKCILTIIIMTHO «BUOH-
pae» BIaCHUX YUTAYiB uyepe3 BHOIp CBOEPIAHOTO JIIHTBICTUYHOTO KO, TIEB-
HOTO JIITEPaTypHOr0 CTUIIIO Ta OCOOIMBHUX CIIEIIai30BaHUX 1HJICKCIB, y TAKUN
crnoci6 GopMyroun iHTEpIpeTalliifHy CIUTBHOTY, 110 CXHJIbHA pearyBaTH Ha
TEKCT HaJIS)KHUM YHHOM.

3a nepexoHanHsaM C. @ima, Ha BCi iHTepIpeTaliiiHi pilieHHs Ta BHOOpH
YyTaya MOIUPIOIOTHCS PETYISTOPHI 00OMEKEHHS, (DYHKINFO SIKHX BUKOHYIOTh
KOJIGKTUBHI CMaKH, yIIO00aHHs1, CTAHAAPTU 1 HOPMH, SIK1 3BYXKYIOTb Jlialia30H
TEKCTyallbHHUX 3HaueHb'. [CHYBaHHS MEBHUX IHTEPIPETALIHHUX CIIUILHOT 3
yCTaJleHUM 1HCTpYMEHTapieM (TEXHIKOI0) 3a0e31eueHHs pO3yMiHHS, CTEPEeo-
TUIIAMHU TIIyMAueHHS ¥ BJIACHUM YSBIEHHSIM MPO 310POBUH INy3/ BUKOHYE
Ty camy (DYHKIIIO, IEPENIKOKAIOUYH «3JI0SIKICHOMY PO3MHOKEHHIO 3HAYEHb
y cBiTi» (M. ®yko).

«bymyuu enemMeHTOM MpodeciitHOT TEXHOIIOTIT, KBHYTPIIIIHE MEPEKOHAH-
HSD» CYIUIL Ta HIOMX € HE YUM IHIINM, K IPOEKII€I0 YSABIEHb, SKi MaHyIOTh
y ipodeciiinoMy criBToBapHCTBi, — BBaxkae J1. Kaproszosa. — Lle TBepukeH-
H 0a3yeTbCcsl Ha KOHIEMNLIi COLIOKYJIBTYPHOI PUPOIH JIFOICHKOT MCUXIKU:
NpUILEIIIeH] Yepe3 OCBITY i iHTepiopu3oBaHi Gpopmu MpodeciiiHol KyIbTypH,
COIIAIEHO 3aKPIiTUIeHI HOPMU JISITBHOCTI W Y3BUYA€HHS MTPABO3aCTOCOBHOI
MPAKTUKH JAF0Th MOXIIMBICTh TOBOPUTH HE TUIBKH 1 HE CTUIBKH PO 1HAMBI-
JOyalbHi MepeKOHaHHA NpodecioHaniB, CKUIbKH Tpo GeHOMeH 3aeanbHOl
mpo¢eciifiHOl CBIIOMOCTI, SIKa BUSIBISIETHCS B OKPEMUX TPAaBO3aCTOCOBHUX
aKTax, YXBJICHHUX okpemumu npodecionaramu. CTpykrypa npodeciiinoi
CBIJIOMOCTI BKJIIOYA€E, 3 OAHOTO OOKY, crocoOu i omnepaii nmpodeciitnoro
MUCJICHHSI, a 3 JIpyroro — npodeciitni Midu, KoprnopaTuBHi CTaHIAPTH,
y3BUUaeHHs. [onocom cynni, AKuil yXBaJItoe pillIeHHs, IPOMOBIISE BCE IIPO-
(eciiiHe CIiBTOBAPHCTBO, COiTAPHE B CBOIX «BHYTPILIHIX IEPEKOHAHHIX).
PiBHO0O MipOl0 3a3HaueHe CTOCY€ThCA M aJBOKATIB, HOTaplyciB, IPaAL[iBHUKIB
MPOKypaTypu Ta MPeJICTABHUKIB 1HIINUX IHTEPIPETaliHHUX CMiIbHOT. J[o-
JIQBIIIN JI0 IIHOTO 11 1 CTIeIialIbHO BCTAHOBJIFOBAHI JIUCKPEIiIHHI 00MEKEHHSI,
OTPUMYEMO B LIJIOMY ITOTEHI[IIHO KOHTPOJIHOBAHY CUTYAIIIO.

! uB.: 3yopuyvka M. Bxas. npargt. — C. 228.

2 Kapnososa JI. M. BO3pOKICHHBIN CyJI MPUCSKHBIX: 3aMBICEN U TPOOIEMbI CTa-
Hosinenus. — M., 2000. — C. 50; Bona orc. Cyn npucsKHBIX B Poccuu: nHepuus 1opuu-
YEeCKOTO CO3HaHUs U mpobnembl pedopmupoBanus // TocynapcTBo u mpaso. — 1997. —
Ne 10. - C. 52.
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Bapro 3ayBa)xuTH Takox, 0 TIIyMaueHHs repeadadae He JIUIe 3’ sCy-
BaHHS 3MICTY, ajie i po3’sicHeHHs. ToOTO BuiTydeHHs ABTOpa 3yMOBITIOE Ha-
pomkeHHs He nnmie Unrada, ane ¥ Kputuka. Amxe, AKmo «3pazkoBuil Un-
Tau»y — 1e alter ego ABropa, ToOTO [HIIMIA, IKUIT TOCITYrOBY€ETHCS TI€I0 K
CUCTEMOIO KOIIB 1 CyOKOiB, 1110 ¥ aBTOp, TO KprTnk — 11 TOM [HIINH, SKui,
y3SIBILU 32 OCHOBY aBTOPCHKUH TEKCT, BATBOPIOE BIACHUI «O1JIbII IOBHUIHA,
JOCKOHAIINH, 3pEIITOr0, OUTBII 3p03yMiHii» aucKypc. KpuTuk nparse He
CTUIBKH BiJIHAWTH B TEKCTI aBTOPA, CKUILKH 3aMIHUTH HOTO COOOI0, Iepe-
MMCABIIY, JOIOBHUBLIM BIACHUM aBTOPCHKUH TekcT. Kputnka 3a3Buuait
IIparHe He TaK PO3CTaBUTH BC1 KPAIKK HAJl «i», CAMOCTIHHO «po31udpyBas-
LIM» CMHUCI IIEBHOTO TEKCTY, K C(OPMYITIOBATH MIPAaBUIIA i YMOBH BiJHAXO-
JDKEHHSI IIbOro cMuUciy. To0To, M030yBIIMCH aBTOPCHKOTO TUKTATY, YATALBKHN
3arall HeBIZIBOPOTHO MOTPAILISE Ti/T METOJOJIOTIYHUH BIUIUB KPUTHKH.

[TizcymMoByrOUM BUKIIJICHE, CITIJI 3a3HAYUTH, [0 CYYaCHO HAYKOH KOH-
CTaTOBAHO CYTTEBE 3MEHILEHHS POJIi aBTOPA B MIPOLIEC ONaHyBaHHS CMHUCITY
TEKCTIB, HATOMICTh POJIb PEIUITIEHTa BU3HAHO O1IbII BaroMoro. TekcT nepe-
TBOPHBCS Ha HAIIBIIOPOXKHIO ()OPMY, 3aTHY Yepe3 IHTepIpeTalito BMOXKIIMB-
JIFOBATH TPOJIyKyBaHHS BEJIbMH BIIMIHHUX CMHUCIIB. DyHKITS MPOAYKYBaHHS
CMHUCITIB BiJT aBTOpa NeperInIa 10 perumieHTa-anrada. bararodasosicTs nepe-
XOJIy B JIITepaTypHiii KOMyHiKallii BiJi aBTOPCHKOI iHTEHIIIT 10 IHTEHIIIT YnuTada
Yyepes MPOCTip MUCbMOBOIO TEKCTY CYNPOBODKY€ETHCS 3aIIOBHEHHAMH Ta 10-
TTOBHEHHSIMH, SIKi ITPU3BOJISITH JIO0 HAPOIITYBAHHSI 3HAYEHHEBUX TUIACTIB 1 JICTICH-
Tpanii TekcTy. TekcT e 3aae 3aranbHui HANPsIMOK 1HTepIIpeTanii, hopmye
BJIACHY IHTEpIpETaIliifHy CIUIBHOTY Ta 3aBISKH CBOIH YKOPIHEHOCTI B KYJIb-
TYPHOMY KOHTEKCTI 3yMOBIIIOE PO3IIUPECHHS iHTepIpeTariinoro noss. «Ipa-
BIWJIBHICTB» CMUCITY IOPUIMYHUX 3HAKIB 1 TEKCTIB BU3HAYAETHCS HE 3 OIVIALY
Ha iX CITIBBIJHOIICHHS 3 00’ €KTUBHOIO JIIHCHICTIO, a 3 OISy Ha CHIiBBIIHO-
LICHHS 3 IHIIMMH TEKCTaMH1, 3HAKOBUMH CHCTEMaMH.

SIKIIO K MPHITYCTUTH, IO 3a3HAYCHI BUCHOBKHU OJIHAKOBOIO MIPOIO CTO-
CYIOTBCS SIK HAPATUBHHUX, TAK 1 IPECKPUNITUBHUX (NIEPEIOBCIM, FOPUINIHUX )
TEKCTiB, HAC/IIJKOM MOKE CTaTH CyTTeBe NepedopMaTyBaHHs apagurMu Ta
METOJOJIOTIYHOIO HCTPYMEHTApPil0 FOPUANYHOI TePMEHEBTHKH.

[Ipore neBHi napaliesi Mi>k BUIIIEHABEICHUMHU TTOJIOKEHHSIMU Ta pealli-
SIMH TIPAKTHKH TIYMaueHHS IOPUIMYHUX TEKCTIB MOXYTh OyTH MPOBEICHI
BKe 3apa3. Ak mpukiag MokHa HaBecTH 3ragane C. [1leBayKom mMOIoKeHHS
1. 4.1 ct. 4 3akony Ykpainu «IIpo nmopsigok moramieHHs: 3000B’s13aHb TUIAT-
HUKIB TOJIATKIB TIepel OFO/KETaMU 1 IepyKaBHUMH IIUTLOBUMU (DOHIaMI» BiJl
21.12.2000 p., 3rigHO 3 IKUM Yy pa3i CyMHIBIB, HESICHOCTEH, po301XKHOCTEH
y TIlyMadeHH1 HOPM [TOAAaTKOBOT'O 3aKOHOAABCTBA TAKe TIIyMAueHHS Ma€ 3/ii-
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CHIOBAaTHCh HAa KOPUCTH (YUTAl: B iHTepecax) IUIaTHUKA MoAaTKiB!. 3a3Ha-
YeHa HOPMa KOHCTHTYIOE MOXKIIUBICTh aJbTEPHATUBHUX MPOYUTAHb HOPM
MOJJATKOBOTO 3aKOHOJIABCTBA i ICHYBaHHS MTOBHOBYKHHUX AJBTCPHATHBHUX
CMMUCIIIB, CTBOPIOBAHUX CAMHUMH aipecaraMy IpaBoBOro BILIMBY. [IpuHInose
YHEMO)KJIMBJICHHS B OKPEMHUX BUIIAJKaX aBTEHTHYHOIO TIIyMaueHHs (TIyMa-
yeHHst BepxoBnoro Panoro Yipainu nonoxxens Koncturyuii Ykpainu), moxia-
JIaHHS TIpaBa 4 000B’ 3Ky TIyMaueHHsSI OKPEMHX IOPUINYHUX TEKCTIB Ha
HETPHYETHHUX J0 IX CTBOPEHHS ¢y0’ eKTiB (Hamp., Koncruryniinmii Cyn Ykpa-
HM) X0ua i He CBIUUTH IIPO BU3HAHHS JEPHKABOIO KOHLIETITY «cMepTi ABTOpay,
aJe 3/1iHCHIOEThCS B HOTO pivMIi. 3HAYHUI HAYKOBHUI THTEPEC 0 MOXIIUBOC-
Tel CUCTeMHOTO (110 HOTO IHKOJIM 3BYTh «CHCTEMAaTUYHUM ) TIIyMaueHHs
CBIYUTH NPO Xail HAaBITh HE JI0 KiHIS YCBiJOMJICHE BU3HAHHSA MPIOPUTETY
TeKcTy Haj TBOpoM (3a P. Baprom), reHotekcty Han eHoTekcToM (32 HO. Kpic-
TEBOI0) Ta BUIIPABJAHICTh TPAKTyBaHHs TeKCTy K pu3oMu (K. [lenbo3).

Bunaerbest, 1110 HOBUM PO3IO/LI TIPaB i MOBHOBAXEHb MK ABTOPOM,
Yurauem 1 KpUTHKOM IOPUANYHUX TEKCTIB MOXKE CTaTH CBIAYCHHAM JEeMO-
KpaTtu3arii 1epKaBu, OCKUTbKU AUKTAT ABTOPa HABPAJ Y1 CyMICHHH 3 IPUH-
IIUITOM «JI03BOJICHO BCE, 1[0 PSMO HE 3a00pOHEHE» SIK OCHOBHUM ITPUHIIH-
oM (pyHKIIOHYBaHHS TPOMAJITHCBKOTO CYCHiIbCTBA. FOpHINYHHI TEKCT
BIJIBHO TIIYMa4MTH Tak, sIK BiH 103BOJIsI€ ce0e TIIyMaduTH; TaKke TIIyMauyeHHs
Mae OyTH He MEHII OBHOBAXKHUM, HIXK 1HIII, T. 3B. KKOMIIETEHTHO-TIPABOBI».
Jo toro x Kputuk (yrmoBHOBaXKeHI Ha KOMEHTYBaHHS Cy0’€KTH) HE Ma€ Tiepe-
Ouparu Ha cebe hyHKIiI0 ABTOpa, 00MEKHUBIIHCH (HOPMYIFOBAHHSIM ITPABHUIL,
YMOB 1 IPUHIIMITIB BiIHAXOKEHHSI TEKCTYaTbHUX CMHUCIIIB.

OTxe, BUJIy4eHHS ABTOpa KOMITIEHCYEThCS HapokeHHIM YnTava i Kpu-
tuka. FOpuauuHiil CiIbHOTI HAMOIMKIYUM YacOM JOBEIETHCSl BU3HAYATHCH
13 TUM, SKHIA came (popMaT B3a€MOJIT 3 IOPHIMYHIMHU TEKCTaMH BOHA BBayKae
HaMOUIBII NPUIHHATHIM 1715 cele.

' [lleguyk C. Bxa3. mpaipt. — C. 234.
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IHUTAHHA
KOHCTUTYIIIMHOI'O IIPABA

A. Asaxoe, ronoBa XapkiBchkoi oOnac-
HOI iep>KaBHOT afMiHiCTpamii

KoHcTHTYIisA SIK OCHOBA /1J151 MOOY/10BH NPABOBOI
Ta IEeMOKPATHYHOI ePKABH "

[epeouinntu 3HaueHHs KoHcTHTYLIT U1 MOOYI0BH CrIpaBIli JeMOKpa-
THUYHOI Ta MPaBOBOT Jiep>kaBU BaXXKKO. BOHA € He TUIbKH 3aKOHOM, I110 BU3HA-
Yae ycTol JIepyKaBHOTO Ta CYCIIJIBHOTO JIaty, ajie i CepHO3HUM MPOrpaMHIM
JOKYMEHTOM, TOOTO aKTOM, B SIKOMY 3aKpiIlJIeH] IJIaHH MOJAJIbLIOTO AepKa-
BoTBOpeHHs. [Ipu oMy cradinbHicTh KoHCTHTYMIT € CyTTEBUM (PakTOpOM,
10 BIUIMBA€E HAa CTaH CTa0UIBHOCTI Y MOJMITUYHIN, EKOHOMIYHI, JyXOBHiH Ta
THIIUX cdepax CycrniTbHOTO OYTTS.

3 onisily Ha BUILICBUKIIAICHE IIPHHIIMIIOBUM ITUTAHHSM SIK [IPU CTBOPEHHI
Koncrurymii, Tak i pu i nopanpmomMy peopMyBaHHI € BCTAHOBJICHHS IIHX
[IPOrpaMHUX OPIEHTHUPIB NOAANBIIOT PO30YAOBU IPABOBOT AEPKABHOCTI.
3 0fHOTO OOKY, IOCUTH MIPOCTO 33ACKJIAPYBATH COLIAIbHIM, IIPABOBUIA Ta Jie-
MOKPaTHYHHUI XapakTep Jiep>kaBi Ha piBHI OCHOBHOTO 3aKOHY, 3 APYToro —
OJIHIET JISKIapallii 3aMaso, OCKUIbKM TaKi HOPMHU-IIIJTI MAtOTh 3HAXOJAUTH CBOE
BTUIEHHSI HE TUIBKU Y BUOYZOBI MeXaHi3My Jep:kaBHOI Biaau B KoHcTuTyii,
aJie 1y MOBCSAKACHHOMY 3allPOBaIXKEHHI KOHCTUTYLIIMHUX MPHUIINCIB Y )KUTTL.

Lo cToCcy€eThCs MEPLIOro 3aBAaHHs, TO HOTO PO3B’A3aHHS, K JOBOAUTD
MIPAaKTUKA BITYM3HSHOTO JIEPKABOTBOPEHHS, BUSIBUIIOCS HE TAKUM BXKE MPO-
ctuM. Le sickpaBo iUmtocTpye KoHcTHTyLIiTHA pedopma 2004 p. Sk mu
mam’TaEMO, 3HaYHA KUTBKICTh 3MIH CTOCYBAJIHCS caMe JCPIKaBHOTO Mexa-
HI3MY.

ChOroJiHi MU CTOIMO Ha MOPO3i YeProBoi KapAUHAIBHOT «peBi3iiy Kon-
cTUTYLii. 3aJekIapoBaHa MeTa ONTHUMI3yBaTH CUCTEMY BHUILUX OPTaHiB
JIep>KaBHOI BIIQJM MiJ €BPOICIHCHKI CTAaHAAPTH YPSLyBaHHS 3 METOO ITiIBH-

* Kongepenuiro «KoHCTUTYIIHHI 3acaayn CTaHOBJICHHS MPaBOBOI JAepiKaBH Ta
FPOMAJITHCHKOTO CYCIIIBCTBA B YKpaiHi», 110 BigOynacs 26 uepsus 2008 p., Oyio op-
ranizoBano AllpH Ykpainu crinpHO 3 HarioHampHOIO IOpHANYHOO akaIeMiero YKpai-
HU iMeHi SIpocnaBa Mynporo 3a cripusaas O0nepKaaMiHiCTpaltii.
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HICHHS €(PEKTUBHOCTI (PYHKIIIOHYBaHHS BCHOTO BIIATHOTO MEXaHI3My BUKJIH-
Kae Oe33arnepeyHy MiJATPUMKY.

Pazom 3 TuM npu 3A1MCHEHH] NOAAIBIINX KPOKIB y IpOLEeaypl KOHCTHU-
TymiiiHo1 pehopMu He citiff 3a0yBaTu PO Te, IO 3aOPYKOI0 CTBOPEHHS Ha
TepeHax Mosiooi YkpaiHu crpaBii MpaBoOBOi Ta JEMOKPATUYHOI JepKaBH
mae cratu came Koncturyuis. Tomy, onpanboBytoun MailOyTHIO KOHCTHTY-
LIHHY MOJIENb IEP>KaBHOT BIIAJIH, CJIijl, HACAMIICPE/I, BUXOJAUTH HE TUIBKH 3
METH ITiIBUILIEHHS SIKOCTI YITPABIIHCHKUX TOCIYT Ha BCIX BIaJHUX Ma0IsX,
aje i1 yTBepIUKEHHsI IPUHIIMIIIB BEPXOBEHCTBA IpaB Ta JEMOKpaTu3My B Ji-
SUTLHOCTI OpraHiB my0niuHoi Biagu. [IpakTuka NpoBiIHUX 3aXiHUX JIEMO-
Kpariii i 1[bOr0 BUpoOMIia 0araTo peuentiB. Aje MU MaEMO 00EpPEKHO
CTaBUTHCH JI0 IMILIEMEHTAIIIT 3apyO>KHUX MOJIENICH, a TX ajanTallisi HIOBUHHA
BiJIOyBaTHUCS 3 ypaxyBaHHIM OCOOIMBOCTEH MOJITHYHOTO, EKOHOMIYHOTO,
JYXOBHOI'O PO3BUTKY YKpaiHChKOT Hallil Ta i TpaauLiil 1epxKaBOTBOPEHHS.

BpaxoBytouu BUIlIeBHKIIa/IeHe, MyOIiuHa Blaja Mae OyTH opraHizoBaHa
Tak, 1006 11 qiIBHICTH OyNa cripsiMOBaHA HA 3a0e3MeUeHHs Mpas i cB00OT
JIIOJIMHY 1 TPOMAaJISTHUHA, TApPAaHTYBaHHS COLlIAIbHUX CTAHJAPTIB MKUTTS JIFO-
neii. Lle Mo>kHa 3pOOHTH 32 JOTIOMOTOX0 CTBOPEHHS €(DeKTHBHUX MEXaHi13MiB
KOHTPOITIO 32 BIIaJI0K0 (TIepeaycim, uepes BuOopui Ta pedepeHnapHi iHCTH-
TYTH), BCTAaHOBJIEHHS TAKOTO T€PMiHY KaJeHLIi MpeJCTaBHUILKIX OpPIraHiB
BJIaJIU, SIKUW OW JI03BOJIUB, 3 OIHOTO OOKY, CTBOPUTH YMOBH JUISl peaizariii
Cepi03HOT MOJIITUYHOT TPOTPaMHU, a 3 APYToro — MOCHIUB OU BiJMOBIIaIb-
HICTh MOJIITUYHUX CUJI Tiepe]l Bubopisimu Toifo. Came B TAKOMY MO€HAHHI
3acaj] IPaBOBOI 1 IEMOKPATHYHOT IEPYKABHOCTI Ma€ PO3BUBATHCS MTOIAJIBIINI
KOHCTUTYLiMHUiI pouec.

ChOroAHINIHIN 3aXiJl, MPUYPOUCHUN 10 YEPTrOBOI PIYHMIN TPHHHITTS
Konctutyuii Ykpainu, € OKa3HUKOM TOTO, L0 MPOoOJIeMaTHKa MOAAIbLIOTO
PO3BHUTKY BITUYM3HSHOTO KOHCTUTYLIOHANI3MY TOCTYNOBO HaOyBae my0uiy-
HOro Ta (haxoBoro xapakrepy. Came MUpOKe 0OTOBOPEHHS B KOJII MPAKTHUKIB
Ta HAyKOBIIIB, 32 YMOB ITOBHO{ BiTKPUTOCTI TAKUX OOTOBOPEHB, CTAHE Cep-
HO3HOI0 3aII0PYKOI0 TOT0, 110 npolec pedopmyBaHHs BiTun3HAHOT KoHCTH-
Tymii OyJie MaTh IeMOKpAaTHYHHH XapakTep 1 BiAMOBIJaTUME €BPONIEHCHKUM
KOHCTUTYI[IHHUM TPaJIUIIISIM.
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B. Tauiii, pexrop HarioHaJtsHOT Fopuany-
Hoi akanmemii Ykpainu iMmeHi SIpocnaBa
Mynporo, pe3ueHT AKaieMii IpaBOBUX
Hayk Ykpainu, akagemik HAH Ykpainu

AKTyaJIbHI IUTAHHA PO3BUTKY BiTYU3HAHOIO
KOHCTUTYLIOHAJII3MY HA Cy4acHOMY eTarli
AEPKABOTBOPEHHS

[MpwuiiastTs HOBOT KoHcTHTyii Yipainu 28 yepBHst 1996 p. o3HamMeHy-
BaJIO HOBHH eTam y pOo3BHTKY Hamoi KpaiHu. byiau He TibKU BU3HAYEHI
«TIpaBWJIa TPW» Ha BIIAHOMY TI0Ji, aJie i BCTAHOBJICHI COIliaIbHI CTaHIapPTH
JKUTTSI JTIIOJJUHH, CTYIIHb TAPAaHTOBAHOCTI SIKMX OyB 3HAUYHO MOCHIICHNH 3a
PaxyHOK iX 3aKpilUICHHS Ha HaHBHUIIOMY, KOHCTHTYIIIHHOMY piBHI. Lle came
MOYKHA CKa3aTH 1 PO TapaHTil y4acTi rpoMaJisiH y MOJITHYHOMY Ta TPOMaJ-
CHKOMY JKHTTI.

VY 1pOMY KOHTEKCTI XOTLI0Cs O 3a3HAUUTH, IO XapaKTEPHUM JJIS Cydac-
HOT HayKW KOHCTUTYLIHHOTO MpaBa € BUAUICHHS 30BHIIIHbONIONIITHYHOT
¢dyHk1ii OCHOBHOTO 3aKOHY, 3MICT SIKOT 3BOJIUTHCS JIO TOTO, IO IEH aKT BU-
CTyIIa€ CBOEPIAHUM «I1acIIOpTOM» Kpainu. ko x posmaaatu Koncruryuio
1996 p. 3a 1M paKypcoM, TO Y KOXKHOT'O, XTO BIEPIIE 3HANOMHUTHCS 3 HALLIOIO
JiepKaBol0, IOBUHHO BUHUKATH BPa)kKeHHs, 1[0 YKpaiHa po30ynoBye CBOIO
JeP’KaBHICTh 3 ypaXyBaHHSIM IPAKTHYHO BCiX 0a30BUX KOHCTUTYLIHHHMX
[IHHOCTEW Y BUKIIFOYHO JIEMOKPATUIHOMY PYCIIi.

[pu bOMYy, SIK yrKe HaroJIOITyBaIOCh, HABITh MOPIBHIOKYX Halll OCHOBHUIA
3aKoH i3 OCHOBOTIOJIO)KHUMH aKTaMH 1HIIUX €BPOINEHCHKUX KpaiH, MOXKHA
3pOOUTH BUCHOBOK III0 YKPAiHCHhKHUN IPOMAJITHUH Ma€ OUIbIIE COIllaTbHUX
rapanTiii. Tak, HanpuKIaz, Ui KpaiH €BpONU HEXapaKTePHUM € 3aKPIIICHHS
Ha KOHCTUTYLIHHOMY PiBHIi IpaBa Ha KUTIO, Ha JOCTATHIH KUTTEBUIA PiBEHb
TomI0. B 0CHOBHOMY OJIOK COIITEHO-CKOHOMIYHHX TIPAB 3BOIUTHCS JI0 TIPaBa
Ha MeJYHE 00CITyroByBaHHsI, OCBITY, Ha MPAIl0 Ta 1HIIUX MPaB, 110 3 HbOTO
BUIUIMBAIOTH (HA CTPalK, HAa 00’ €THAHHS Y MPOMCIILITKN).

Xouya Ipu 1IbOMY B OKPEMHX BHITA/IKaX MyCHUMO BiJI3HAYUTHU O1IbII BAAIUI
TIX1]] 10 KOHCTPYIOBaHHS! KOHCTUTYLIHHUX TapaHTiidi OKPEMUX COLIaIbHUX
npaB. Sk, Hanpukiag, e mae micue B Korcrurymii [Mopryrasmii crocoBHO
MpaBa Ha JXHUTJIO, JIe He MPOCTO BKAa3aHO, IO K y Hammiil KoHcTHTYIIT «1ep-
’KaBa CTBOPIOE YMOBH, 32 SIKUX KOKHHI IPOMaISTHUH MaTUMe 3MOTY TIOOY/Ty-
BaTH JKUTIIO, MPUA0ATH HOTO y BIACHICTh a00 B3sTH B opeHay» (4. 1 ct. 47
Koncturynii Ykpainu), a 4iTko BUIIMCaHI KOHCTUTYLIIHI KPOKH Jep>KaBU y
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[[OMY HampsIMi: PO3POOJICHHSI IEPKABHUX TPOTPaM 1 311HCHEHHSI XKUTIOBOT
MOJITHKY BiIIOBIHO 10 TUIaHIB ypOaHi3allil, CTHMYITIOBAaHHS y CIIBPOOiT-
HUIITBI i3 MICIIEBUMH OpraHaMu Oy/[iBHHIITBA COI1aJIbHOTO JKUTIIA, 320X0UYCH-
HSl CTBOPEHHS J)KUTIOBHX KOOIIEPATHBIB 1 1HAWBIAYaIbHOTO KHUTIOBOTO Oy-
niBaunra’ (4. 2 cr. 65 Koncruryii [Topryramii).

Pa3om 3 TUM He epecTaeMo HaroJoUIyBaTH — Mpo epeKTUBHICTE OCHOB-
HOTO 3aKOHY MOYKHA TOBOPHUTH JIMIIE TOJi, KO NPUIHATI 1 JIIOTh 3aKOHH,
AK1 O po3BUBAJIM BIANOBIAHI KOHCTUTYLHHI onaoxeHHs. 1o xx roBoputy,
aKIo micist 12 pokiB yxBaseHHs KOHCTHTY1IT MU 1 0 1IbOTO Yacy 3MyIIeHi
KOPHUCTYBaTHCh aKTaMH paasHChKo1 goou. 11lo x 10 mpukmaiis, TO JOCUTh
UTFOCTPAaTHBHOKO MIOJO IIOTO € MPAKTUKA BUKOPUCTAHHS MpaBa, rnepeadade-
Horo cT. 39 Koncrutynii, — npasa Ha MupHI 3i0paHHs. [locuTs npuraaaru,
HACKIIBKHU MPOOJIEMHUM BUIIISIAE TIPOBEICHHS MACOBUX MOJITHYHUX aKIIif
3 TOYKH 30pY MOTOJDKCHHS TAKHX 3aXO/IB 3 OpPraHaMU MICIICBOTO CaMOBpsi-
JIyBaHHA. A Bce uepes Te, 10 A0 LBOro yacy y NUTaHHI peaiizauii Lboro
KOHCTUTYLIHHOTO MpaBa MU MyCHMO KOpHCTyBaTuch Yka3oMm [Ipesunii Bep-
xoBHOT Payin CPCP «IIpo nopsiok opranizaiiii i mpoBeieHHs 300piB, MiTHH-
riB, ByJIMYHUX 1MOXOIB i nemoncrpaitiii B CPCPy» Big 28 mumast 1988 p.2

BincyTHicTh jKe HaJIeKHOTO 3aKOHOIABCTBA y c(epi peanizamii KOHCTH-
TYLIHHUX IIPaB 1 cBOOOJ] 3HAUHO YCKJIAJHIOE CUTYAILIIIO 13 3a0€3eUEeHHM iX
peaunizarii Ha MiclieBoMYy piBHi. JlOCTaTHRO HABECTHU CUTYAIIIIO, SIKa CKJIAIacs
3 MATaHHS peaizalii npaBa Ha MUpHI 3i0paHHs B MicTi Xapkosi. Haramaemo,
[0 OpPraHH MICIIEBOTO CaMOBPSIyBaHHS B 0C001 MiICBKBHKOHKOMY 3 METOIO
yHiQikamii mpaBui Ha MIPOBEJICHHS 310paHb 3aTBEepAMUI0 THMYACcOBE TOJIO-
sxeHHs «[Ipo mopsmoK po3rsiLy MUTaHb 100 OpraHizalii Ta NPOBEICHHS
300piB, MITHHTIB, TIOXO/IB Ta ICMOHCTpaNiil y MicTi XapkoBi» (pillleHHS BH-
KOHKOMY XapKiBChKO1 Micbkoi paju Bij 6 uepBHs 2007 p.). OpHaK IpOKypo-
poM Micta OyB BHECEHHId POTECT HA AESIKI 3 MOJOKEHb [[BOTO TOPSAKY.
A came, HIUIOCS MPO BCTAHOBJICHHUN Y MOJIOKEHHI 10-IEHHUH CTPOK IS
MOBiZIOMJIEHHS IIPO IIPOBEICHHS MacOBOTO 3aX0/ly. 3BepTalach yBara Ha Te, 110
Ha 11eif yac icHye pitrenHs Koncruryniiinoro Cymy, ke po3’iCHIOE TIOJIOKESHHS
Konctutymii 3 muTanHs peaiizallii npaBa Ha MUpHI 3i0paHHs. MoBa e npo
pimmennst Koncrurymniiinoro Cyny Ykpaiau Ned-pri/2001 Big 19. 04. 2001 p.
(cmipaBa 1110710 3aBYACHOTO CIIOBILIIEHHS PO MUPHI 3i0paHHs)’.

VY upomy pimenHi Cyz, 30KkpeMa, 3a3Ha4uB, 110 CTPOKH CHOBILIEHHS PO
MIPOBEJICHHSI MUPHOTO 3i0paHHs «HE TOBMHHI 0OMEXyBaTH IepeadadeHe

! Koncruryuuu rocyaapets Espornsr: B 3 1./ JI. A. OkyHbKOB (00111 pef. ¥ BCTYIIL.
cr.)— M., 2001. - T. 2. - C. 769.

2 Bigom. Bepxos. Pagu CPCP. — 1988. — Ne 33. — Cr. 808.

3 Ogiu. BicH. Vkpainu. —2003. — Ne 28. — Ct. 1379.
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crarreto 39 Koncrutyuii Ykpainu npaBo rpoMajisiH, a MAlOTh CITYXKHTH HOTO
TapaHTi€lo 1 BOJHOYAC HAJIaBATH MOXKJIMBICTh BIAIIOBIJIHUM OpraHaM BHKO-
HABYOI BJIa I Y4 OpraHaM MiCIICBOTO CAMOBPSTyBaHHS BKUTH 3aXO0/IiB IIOJI0
0e3MepenIKoAHOrO MTPOBECHHS TPOMaJiTHaMu 300piB, MITHHTIB, MTOXOIIB 1
JIEMOHCTpAIli}, 3a0e31eUeHHs TPOMaICBKOTO TIOPSIJIKY, TIPaB 1 CBOOOT IHIIIHX
monei». [lo uporo Cyn noaaB, Mo «BU3HAUYEHHS KOHKPETHHUX CTPOKIB 3a-
BYACHOTO CIIOBIIICHHS 3 ypaxyBaHHM 0COOIMBOCTEH ()OpM MUPHHUX 310paHb,
X MacoBOCTI, MicCIlsl, 4acy MPOBEJCHHS TOIIO € MPEIMETOM 3aKOHOIABYOTO
perymoBaHHs». [Ipu 11boMy He ci1if 3a0yBaTH, 1110 OpraHU MiCLIEBOTO CaMo-
BpSIYBaHHS SIK BJIAJHI Cy0’ €KTH, SIKi 3TiJIHO 1. 3 1. «O» 4. 1 cT. 38 3akony
VYxpainu «[Ipo micueBe caMoBpsiAyBaHHS MOKINKaHI 3a0e3meuyBaTu peai-
3allil0 KOHCTUTYILIMHOTO TipaBa Ha MHUpPHI 310paHHs. TakuM yrHOM, epeldy-
Balouu (PaKTHYHO y «IIPABOBOMY BaKyyMi», IIi OpraHu 3MYIICHI BIaBaTHCh
JI0 TaKUX KPOKIB, SIK CAMOCTiiHe peryitoBaHHA MoAi0HUX nuTaHb. Came el
aCIeKT NPUHHATOro XapKiBCbKMM MICBKBUKOHKOMOM PillIeHHSI BUKJIMKaB
3ayBa)keHHA 3 OOKY IPaBOOXOPOHHHX OpPraHiB.

BBaxxaemo, 1110 y MOIIOHMX BUIAJKaX JIil OpPraHiB MiCIIEBOTO CaMOBPSITY-
BaHHSI [[0JI0 BHOPMYBaHHSI IOPSIKY pealti3amii THX 91 IHITHX KOHCTHTYIIIHHAX
TIpaB, sIKi He JIeTaTi30BaHi HA PiBHI 3aKOHIB, MAIOTh PABO Ha iICHYBAHHS, OJJHAK
JIUIIIE B TOMY pasi, SKIIO BOHH CIIPSIMOBaHI Ha OUIBII €(eKTUBHY peai3alio
KOHCTUTYLIHHUX MpaB i cBOOOJ, a Jii OpraHiB MIiCIIEBOTO CaMOBPSITyBaHHS
Bi/INOBIJAI0Th YUHHOMY 3aKOHOABCTBY. OOIPYHTYBAHHSAM TaKHX [l Ta pillleHb
OpraHiB MiCIIEBOTO CAaMOBPSTyBaHHs MOXKYTh OyTH npurucy ct. 3 Koncrurymii
VkpaiHu, Mo MICTHTh YM HE HAWTOJIOBHIITY 3acaay KOHCTUTYIIHOTO Jay
YKkpaiHu — NpUHIMT HAWBUIIIOT COIiaIbHOT IIIHHOCTI JIFOAMHU. Y Wil cTarTi
OCHOBHOrO 3aKOHY BCTAHOBJICHO, 110 «IIpaBa 1 CBOOOIM JIIOIUHY Ta iX rapaH-
Tii BU3HAYAIOTH 3MICT 1 CIIPSIMOBAHICTh JIISUTLHOCTI JISpKaBU; JIepKaBa BiAIO-
BiJIa€ TIepe;1 JIIIMHOIO 32 CBOIO JIISUTbHICT; YTBEP/PKEHHS 1 3a0e3eUeHHS ITpaB
1 cBOOOJI JTFONIMHY € TOJIOBHUM O0O0B’SI3KOM JepKaBh». Xoda MpU IIbOMY, 3BH-
YaiiHO, 0 OB HOPMAIBHOIO Ta JIEMOKPATHYHOK IIPAKTHUKOKO MAJIO O CTaTH
SIKHAMIIBU/IIIIE YXBaJIEHHS NTapJIaMEHTOM BiJIIOBIIHUX 3aKOHIB.

[ToBepratounch 10 MUTAHHS PO HOPMATHBHE 3a0e3MeUeHHS NPUIIHCIB
Konctuty1ii, ciij 3rafiatu i mpo NeBHI MO3UTUBHI MOMEHTH IIOJI0 IIHOTO.
Mosga #ifie po npuiiHATI 3a i poku 3akoHu «IIpo rpomagsHCTBOY, «IIpo
HepsxaBHuii riME», «I1po cBoOOIy TiepecyBaHHS 1 BUIbHUIN BUOIP MicCIIs TIPO-
xuBaHHD», «[Ipo Kabiner MinicTpiB Ykpainu», «IIpo MicieBe caMmoBpsIy-
BaHH» TOLIO.

3arajiom ke TOBOPSIYM PO [MO3UTUBHUE MoTeHIian ynHHo KoHcTuTy1ii,
CIIiJI 3a3HAYMTH, 10 3aKPiIIeHHs B TeKCTi OCHOBHOTO 3aKOHY LLIOT HU3KH
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BOXJIMBUX OCOOMCTHX Ta MOJITHYHUX IIPaB JO3BOJIHIIO HABITh B yMOBAaX BijI-
CYTHOCTI TIOTOYHOTO 3aKOHOJABCTBA, SIKE MA€ JeTalli3yBaTH MOPSIOK peati-
3awii UX IpaB, HE TUIbKHU iX €()eKTUBHO BUKOPUCTOBYBATH, aje i yCHIIIHO
3axXMILATH B Cyi. Yce 11e MOJKIMBO Yepe3 HasBHICTh TaKoi YHIKaIbHOI Bilac-
TtuBOCTI OCHOBHOTO 3aKOHY, SIK ITpsiMa Aist Horo HOpM (4. 3 cT. 8 KoHcTHTy1IiT).
BBaxxaemo, 1110 noAaIbIIHNA PO3BUTOK KOHCTUTYLIHHO-TIPABOBOI AYMKH Ma€e
OyTH CIIPSIMOBAaHUH y HampsiMi po3poOKu Oibill eEeKTUBHOTO MEXaHI3MY
Oe3nocepenHboi [Til KOHCTUTYIIIHHIX MPUITHUCIB. L{e 6 crpusuIo yTBepKEHHIO
He Tinbku Koncrurynii sik OcHOBHOTO 3aKOHY y BITUYM3HSHIH MTPaBOBil cHC-
TeMi, ajie ¥ KITFOUOBHUX LIHHOCTEH KOHCTHUTYIIOHAI3MY y TIPAaBOCBIIOMOCTI
MEePEeCiuHUX IPOMAJISIH.

[psma aist Hopm KoHcTuTyii € 0Of1HIEO 3 TOIOBHUX nepeBar OCHOBHOTO
3aKoHY 3 TOYKH 30py MOXIIMBOCTEH HOTO BUKOPUCTAHHS TPOMAISTHAMHE ISt
3aXHCTY CBOIX MpaB. MU BiKe 3rajlyBaliil po Te, IO B MPAKTHII TisTIBHOCTI
MPaB0O3aCTOCOBYMX Ta MPABO3aXUCHUX OpraHiB Oynu 3apikcoBaHi BUIIAIKH
3BepHEHHS IPOMasTHAMU 3a 3aXUCTOM CBOIX IpaB Oe3rocepeHbo Ha Mif-
ctaBi HOpM OcHoBHOTO 3akoHy. [Ipu poMy BinmMivaemo (GaxT He 30BCIM
AKTHBHOTO BUKOPUCTAHHS CyJlaMH YKPaiHU [[bOTO TIOJIOKEHHSI TIPH yXBaJICH-
Hi pillleHb, CIPSIMOBAaHNX Ha 3aXHMCT KOHCTUTYIIITHNX TIpaB.

3 1bOro NPUBOAY BUKJIMKAIOThH MEBHI 3ayBa)kKEHHS PO3’ICHEHHsI, Ha/laHi
coro yacy [Inenymom BepxoBHoro Cyny Ykpainu, y [Tocranosi «IIpo 3a-
ctocyBaHHs Koncrutyuii Ykpainu npu 3aiiicHeHHI npaBocynas» Ne 9 Bin
01.11.96. 3okpema Ilnenym BepxosHoro Cymy 3a3HaumB, IO «CyA Oe3rmoce-
penHbo 3acTocoBye KoHcTutyito y pasi: 1) ko 31 3micty HopM KoHcTHTyIii

2) KOJIIM 3aKOH, SIKWH OyB YMHHUM JI0 BBe/IeHHS B Iito KoHcTUTYIIT UM mipH-
WHSITUH TICIIS IOTO, CYNEPEUUTh Tif; 3) KOJIM MPaBOBIIHOCHHH, 1110 PO3IIIsiAa-
IOTBCS CYZIOM, 3aKOHOM YKpaiHU He BPErylIbOBaHO, a HOPMaTHBHO-IIPABOBHIA
aKT, npuiiHATHI BepxoBHoto Payoro abo Panoro miHicTpiB ABTOHOMHOI Pec-
nyoriku Kpuwm, cynepeants Korctutynii Yrpainn; 4) xomn ykasu [Ipesunen-
Ta YKpaiHu, sIKi BHAC/IIIOK iX HOPMAaTUBHO-IIPABOBOI'O XapaKTepy MiIAraioTh
3aCTOCYBaHHIO CyJJaMH [P BUPILLIEHHI KOHKPETHHX CYI0OBHUX CIIPaB, Cylepeyarsb
Koncruryuii Ykpainm». 1o TOro x, «IKIIO 31 3MiCTY KOHCTHTYLIHHOI HOpMH
MIPY PO3IVIS/I CIIPaBH MTOBUHEH 3aCTOCYBATH TUTBKH TOM 3aKOH, KU IPyHTY-
erbest Ha Konetutynii 1 He cynepeuuts ii» (11. 2 [Toctanosn).

ToOTO BHHMKAE 3alUTaHHSI — a [0 POOUTH CY/Y, SKIIO 31 3MICTy KOH-
CTUTYLIHHOT HOPMU BUILIMBAE HEOOXiAHICTH i1 periiameHTalii, ane npu
LBOMY BiJICYTHI HEOOXi/IHI 3aKOHH, 5IKi O JeTai3yBay MOPSA0K peanizamii
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KOHCTUTYHIHHHX MpaB? SIK, HApUKIAMd, Ile Ma€ Micle y BUMIAAKY 13 yxke
3raJlyBaHHM IPaBOM Ha MUPHI 3i0panHs (cT. 39 KoHCTHTYIIIT), YH KITFOYOBHM
COLiaJIbHO-€KOHOMIYHUM IIPaBOM — IIPaBOM Ha JOCTaTHiH JKUTTEBUN PiBEHb
(ct. 48 Koncrutyii). BBaxkaemo, 110 y Takux BUMaIKax IOBUHHA OyTH YiTKa
MIpaBOBa MO3ULis CYIIIBCHKOTO KOPITYCY CTOCOBHO 3aXHUCTY MOPYLICHHX
KOHCTUTYLIHHHX MPaB, IPYHTYIOUHCH BUKJIFOYHO HA BiITOBIJHUX MOJIOKEHHIX
OcHoBHOro 3akoHy. CBOEpPITHUM HOPMATHBHUM MiATBEPPKEHHSIM M€ MO~
3WIi{ MOKHA BBAXKATH MPHUITUCH ITPAKTHIHO BCIX MPOIECYyaTbHUX KOJCKCIB,
BIJIMOBITHO IO SIKHX «3200pOHSIETHCS BiIMOBA B PO3IIISJIi Ta BUPIIICHHI a-
MIHICTPAaTUBHOI CIIPaBH 3 MOTHBIB HETIOBHOTH, HESICHOCTI, CYNIEPEUIMBOCTI
YH BIJICyTHOCTI 3aKOHOJIABCTBA, SIKE PETYIIIOE CIIPHI BIIHOCHHWY (4. 4 CT. 8
Kopnekcy ajamiHICTpaTUBHOIO Cy/I04MHCTBA YKpainu, 4. § cT. 8 [{uBuibHOTO
MIPOIIeCyaIhbHOTO KOJCKCY YKpaiHu, 4. 6 CT. 4 [ocmomapchKoro mporecyaib-
HOTO KOZIEKCY YKpaiHw).

Pa3oM 3 TuM, Ha IPOTHUBArY MONEPEHIN Te31, y cuTyauii, KoJau Cyau 10-
CHUTb 4YacTO MPU YXBaJICHHI CBOIX pillleHb MOCHIAIOTHCS OEe3MOCepeaHbO Ha
KoHcTHTy1i10, MOXKHA TOBOPUTH HE CTUIBKHM NPO 11 €(PeKTUBHICTH, CKITBKU
PO HEAI€3IATHICTD MaplaMeHTy Ta IHIIMX BUIIMX OPTaHiB BIAIH, SKi HE
3IaTHI YXBAJIUTH HEOOXiTHI HOPMaTHBHI aKTH.

I ocranHe, 0 crocyernest npsimoi il Hopm Koncruryii. He corin 3a0yBa-
TH, 11O MpsIMa Jif Ma€ CIpalboOBYBaTH, HacCaMIepea, Y YiTKO BU3HAYEHUX
KOHCTHUTYLIHHUX IUISX, TIEPEeyCiM, BU3HAUCHHUX Y BXKE 3rajlyBaHiil u. 3 cT. 8
KoncTutyuii. MoBa iijie mpo 3acTOCYBaHHs MPUHLUITY IPAMOT JIiT 3 METOIO
rapaHTyBaHHS Ta 3aXUCTY KOHCTUTYIIIMHHX MPAaB 1 CBOOO, TOMI SIK Y TUTAHHSIX
(yHKLIOHYBaHHS OpraHiB BJIaJX BiAIIOBIZHI YIIOBHOBa)KEHI Cy0’ €KTH MarOTh
JUSITH HE TUTbKW Ha mijcraBi KoneruTyii, ane i 3akoHiB Ykpainu. Y Oynib-
SIKOMY pa3i I[bOr0 BUMAraroTh MPUITUCH 4. 2 cT. 6 Ta 4. 2 ¢T. 19 OcHOBHOTO
3akoHy Ykpainu. Tomy came BHXiIHI 3acaay KOHCTUTYLIHHOTO Jlaxy YKpaiHu
BUMAraroTh BiJ[ BIQIHUX Cy0’€KTIB HEBIIKIIAJHOTO YXBAJICHHS 3aKOHIB, SKUM
JIeTaJbHO BPETYIILOBYBABCS O MEXaHi3M peajrizaliii 1ep>kaBHOT Bl .

IoBeprarounch 10 MUTAHHA IPO MOAAIBIINI PO3BUTOK KOHCTUTYLIHHOTO
TIPOLIECY, CITiJ 3a3HAYUTH, 1110 HE3BAKAIOUM HA 3HAYHUI O3UTHUBHUHI MOTEHLAI
Oynb-sikol KOHCTUTYIIIT, ILJIKOM TIPHPOJTHO, IO 13 CIUTUBOM [IEBHOTO Yacy MOCTAE
MUTaHHS 1Ipo ii peopMyBaHHS, 1HKOJIU HABITh Y (OpMi MPHIHATTS HOBOTO
OcHoBHoro 3akoHy. KoHcTHTYIIiTHA pedopma B :KUTTI Oy/Ib-IKOT KpalHH — I10-
Jlisl He TUTBKH He 3BHUYaiiHa, ajie i 1HKOJIM HaBiTh JAoNieHocHa. Aipke Konctuty-
L1ist — 11€ TOI OCHOBOIIONIOKHUI JOKYMEHT, SIKMI BU3HAYa€E JI0MI0 KPaiHK He Ha
ofHe iecTUITT. ToMy 710 IIbOTO MPOLIECY CIIIJI MiAXOJUTH HaJ[3BUYAIHO 3Ba-
KEHO, CUCTEMHO, 13 MAKCUMAIILHUM 3aTy4eHHSM 10 HBOTO (haxiBIIiB.
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e omHi€r0 HE MEHII BaXJIMBOKO 3aCaJ0I0 MPOIECY KOHCTUTYIIIHHOTO
pedopmyBaHHs Mae OyTH BU3HAYCHHS HA MEPIIOMY €Tarl KOHLENTyaIbHUX
MOMEHTIB SIK CAMOT'0 TEKCTY Maii0yTHHoro OCHOBHOTO 3aKOHY, TaK 1 MEXaHI3My
pedopmyBanns. Haragaemo, 1o came B Takuii criocid po3BUBaBCsI KOHCTHTY-
HiitHU# mponec Ha movarky 90-X poKiB MUHYJIOTO CTONITTS 1 YCITIIIIHO 3aBep-
mMBCst MPUUAHATTIM 28 uepBHs 1996 p. HoBoi Koncrurymii. Tak, e Ha camo-
My TOYaTKy LIbOTO CKJIQJHOIO AEpKaBOTBOPUOro npouecy 19 uepsHs 1991 p.
napiamenTom Oyrna 3arBeppkeHa Konnentiist HoBoi Koncturyii Yipainw, sika
MICTUIA 1Ty HU3KY KOHCTPYKTHBHHUX 1 Ha CbOTOJIHI I1OJIOJKEHb, SIK1 Oyiu
BPEIITI-PEIIT NOKJIa/IeH] B 0cHOBY YnHHOT KoHCcTHTY1IIi. [locTarHho npHraa-
TH Te, 110 came B Konrierniii Briepiie 0yJ10 9iTko ChOpMYITbOBAHO, 1110 HOPMHU
HOBOiI KoHcTuTy1ii — € HopMamu nipsimoi aii. Henpuiyctumoto € BiiMoBa Bij
iX 3acTOCYBaHHSI BHACIIJIOK BiZICyTHOCTI KOHKPETHU3YIOUUX 3aKOHIB a00 HIINX
HOPMAaTHBHUX aKTiB. 3aKOHOAABLII NepeA0ad Iz, 10 «4epe3 Bcto KoneTuTyito
MaroTh OyTH MTPOBEJICHI 1/1eaT PABOBOI JACPIKABH.

JocuTe MoKa3oBUM sIK Ui KpaiHu, 0 IparHe po30yayBaTH MpaBOBY
JIepKaBHICTb, OyIio nependadenns B Konnentiii Toro, mo HoBa Koncrurytis
Mae Oyt cradbinpHO0. J[J1s IbOoT0 MaB OyTH MepeI0aueHn i KOPCTKUN MeXa-
Hi3M i 3MiH 1 fonioBHEeHb. J{J1s1 3a0e3eueHHs cTabiTbHOCTI Ta €PEeKTHBHOCTI
KoncTutywii MaB OyTu 3alpoBaKEHUI IHCTUTYT KOHCTUTYLIHHUX 3aKOHIB,
TIOCHJIAHHS Ha SIKI MICTUTHEMYThCS B TeKCTi camoi KoHeTuTyii.

OKpiM 3MiCTOBHUX MOMEHTIB KOHKPETHHX PO3/LIIB MaiiOyTHEOro OCHOB-
HOTO 3aKOHY, BeJIbMHU TIO3UTUBHHUM, Ha HAallle TIEPEKOHAHHS, OyJIo Te, IO B
KoHtentii 4iTko BCTaHOBIIOBABCS MEXaHi3M OOTOBOPEHHS 1 IPUIHATTS HOBOT
KoHcTHTYI1, 110 MaB CKIIQJIAaTHCh 13 TAKUX CTaJiil: 0OrOBOPEHHS 1 MPUIAHSAT-
T 32 OCHOBY npoekTy HoBoi Koncturyuii Bepxoaoro Pagoro Ykpainu; Bu-
HECEeHHS Ha BceHapojaHe 00roBopeHHs cxBaieHoro BepxosHoro Panoro npo-
ekTy HoBO1 KOHCTUTYIIT; IIOUTTS MiICYyMKIB BCEHAPOJHOTO OOrOBOPEHHS 1
npuitaTTs BepxoBHoto Paioro octarounoro BapianTy npoekty HoBoi KoH-
CTUTYLI1, AKUI BUHOCUTBCS Ha pedepeHayM; IPOBeeHHs pedepeHIyMy 10
yxBasieHHI0 HOBO1 KoHcTuTyii; mpuitHsaTTs BepxoBuoto Panoro Ykpainu
KoncTuryniiinoro 3akoHy npo BBeneHHs B Ait0 Koncruryuii Ykpainu.

BBaxxaeMo Takuii MiJXi1 IITKOM BUTIPAB/IaHKM 3 OTJISITY Ha BUIIEBKa3a-
HY Te3y Mpo HEOoOXiHICTh 3a0e3MeUeHHs] CUCTEMHOCTI KOHCTUTYIIHHOT pe-
(dhopmu. Amke caM MexXaHi3M MPUAHSTTSA HOBOI KOHCTUTYIIIT Mae BKITIOUATH
B ce0e K «MaTepiallbHA, TaK 1 MpoLecyaabHUI OJI0KH, TOOTO YiTKE BU3HA-
YeHHS B €IMHOMY JIOKYMEHTIi, SIKUM Mae BUCTynuTH KoHuemnuis, sk 3acan
MarepiajibHOTO HalOBHEHHS HOBOi KoHCTHTYIIIT, Tak i camoi mpoueayp ii
yxBasieHHs. [Ipy oMy BakinBo, 1o 6 i cama KoHuenuis npoiiia Take x
HIMPOKE TPOMaJIChbKe 00rOBOPEHHS, SIK 1 MPOeKT HOBOI KoHcTHTyil.
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Ha namr norisi, Baxomicts Konreninii HoBoi KoHeTuTy1lii nosnsrae B
TOMY, III0 BOHA I10 CyTi BUKOHYE Ie i iHGopManiiHy QyHKIi0. AKe JUIst
NepeBayKHOI OUIBIIOCTI IEPECIUHUX TPOMasIH TeKeT KoHCTuTyii € 10CuTh
ckJagHuM Juis po3yMinHs. Tomy KoHnenist Buctynae cBoepigHum iHpop-
MAI[ifHIM OPIEHTUPOM JIJIsl BUOOPIISL, 1110 3HAYHO TTOJICTTIY€ HE TITbKU e(hek-
TUBHE cUpUHATTA KOHCTUTYLI, ane i CyTTeBO BINIMBA€E Ha pe3ylbTaTH
MOXITUBOTO TUIEOICIIUTY. 3 I[LOTO TPUBOAY MOKEMO MPHUITYCTHTH, IO came
BIJICYTHICTh TAKOTO JOKYMEHTA, K KOHIICTIisl, 3alIKOHIa HOPMaIbHOMY
KOHCTHUTYIIHHOMY TIporiecy B €BporieiickkoMmy Coro3i yepes BiIMOBY ipiaH/-
CBKUX I'pOMaJIsiH y cxBasieHHi JlicaOoHChKOT yroau.

OTxe, MUIle TAKUN 3BAKEHHUH, KOHIETITYaTbHHI MiAX1]] 0 KOHCTUTY-
uiitHoi peopmu 3MOXKe 3pOOUTH TIPOLIEAYPY YXBaIeHHS HOBOTO OCHOBHOTO
3aKOHYy MaKCHMAJIbHO €()EKTUBHOIO Ta JICTITUMHOIO.

1]e ofHUM aKTyaJIbHUM ITATAHHSM MTOJATBIION0 PO3BUTKY KOHCTUTYIIHHO-
IIPaBOBOI JYMKH € JOKTPUHAJIbHA PO3pOOKa MUTAHHS MPO MIPEAMET IpaBo-
BOTO peryiroBanHs B KoHcTutywii. 3a cyyacHUX yMOB BUHHKJIA CTiliKa TEH-
JICHIIiS JI0 INTYYHOTO PO3IIUPEHHS TPEAMETa KOHCTUTYLIHHOTO PEryIIIOBaHHS.
Ha narnre mmboke nepeKoHaHHs, [1e CYTTEBO MOKE BILTHHYTH Ha CTa0UIbHICTh
Koncrurymnii B MaitbyTHpOMy. Amke OCHOBHHN 3aKOH 3MO)KE BUKOHYBATH
pouib GyHIaMEHTY B po30yIOBi JIepKaBH Ta CYCHIJIbCTBA, SIKIIO B HHOMY
MICTUTHUMYThCSI HAHOUTBII MPUHITUIIOBI Ta KOHIIETITYalbHI MOJOXKEHHs, 110
He OyAyTb HiAJSAraTH MOMITHYHINA KOH IOHKTYPi. 3a 00’€KT aHaIi3y MOXKHA
obparu npoext Konnenuii HoBoi KoHcTHTy1ii, po3po0ieHuii B Mexax mi-
suTbHOCTI HalrioHanbHOT KOHCTHTYIIHHOT paau'. Tak OpUKIanIoM MTyYHOTO
PO3IIUPEHHS NpeaAMeTa MOKHA BBKATH TaKi MUTAHHS, 10 MPOTIOHYETHCS
BperymoBaTi B KOHCTUTYIIT, SIK IHCTAHIIHHICT CYIOBOTO PO3TIISY, SIKa €
TpaJuLIHHIM IPEIMETOM PETyIIOBaHHs Ha PiBHI NPo(dinbHOro 3aKkony. Cro-
JIM K MOYKHA BiTHECTH JeTalizalito pedepeHIapHOro Mpolecy, NOpsIKy Ta
(dhopmu ipuBeieHHs 1o npucsaru cyauiB Koncturymiitnoro Cypy, mpaBoBuit
CTaTyC MapIaMeHTChKOi MEHIIOCT], MPUHIIMITY MiCIIEBOTO CaMOBPSITyBaHHS,
BU3HAHHS IOPUCAUKIIT MKHAPOJAHUX KPUMIHAIBHHUX CYIIB.

Y KOHTEKCTi MUTaHHSI PO BIOCKOHAICHHS ITPeMeTa KOHCTHTYIIHHOTO
peryioBaHHs BUHOCUMO AJIs1 00rOBOPEHHS HayKOBOI IPOMajICbKOCTI IIPOIIO-
3UIII0 (sIKa, 10 pedi, CBOTO 4Yacy Ha erari oOroBOpEHHs MPOEKTY YHHHOT
KoHCTUTyIiT BiKe BUCIOBITIOBANACH HAMH?) [IOJI0 CTBOPEHHS OKPEMOTO PO3-

! Konuerist HoBoi Koncruryuii [Enextponuuii pecypc]. — Pexum gocrymy:
http://ua. glavred. info/archive/2008/04/23/190045-9. html

* Mus.: Tayiu B. A, Ipowesuii FO. M. TIpaBoBi 3axoau oxoporn Koncruryuii //
BicH. Akaa. npaB. Hayk Yipainu. — 1995. — Ne 3. — C. 41-43.
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Iiry B cTpykTypi KoHCTHTYMIT, MPUCBAYEHOTO CUCTEMI OpraHiB KOHTPOIIO
i Ha3Bowo «lIpaBoBa oxopona Konctutyuii». J{o 11p0r0 po3niay MoxxHa
BKJIFOYUTH KOHCTUTYLI1IHI HOPMH, 5IKI CTOCYIOThCS AisUIbHOCTI KoHCTHUTY1IIM-
Horo Cyny Ykpainu, PaxyHKoBoi manatu Ta YoBHOBakeHOTO BepxoBHOT
Pamu Ykpainu 3 npas mronunu. Jlemo nogiOHe Mae miciie B KOHCTHTYIIHHIN
cuctemi [Tonbiii, B OCHOBHOMY 3aKOHI SIKOi MICTHTBLCS CIICLIaTbHUNA PO3ILIT
IX mig Ha3Borw «Opranu Aep)KaBHOTO KOHTPOIIO i OXOpOHHM mpasay'. Jlo
[[LOTO PO3/ILTY BKITIOUSHI HOPMH, IIPUCBAYCHI (DYHKIIIOHYBaHHIO BepXoBHOI
[Tamatu KonTponto, YnoBHoBaxeHnoro 3 I' pomansacskux IIpas Ta Beenons-
cbkol Pagu Paniomosnenns ta Tenebauenns. OCHOBHUMM 3aBIAHHAMU BKa-
3aHMX THCTUTYLIHN € Taki. BepxosHa [lanara Konrposto, 3rimHo 4. 1 ct. 203
Konctutynii [Tonb1ii, KOHTPOITIOE AisUTbHICTH OPraHiB ypsA0BOi aMiHiCTpa-
uii, [Tonmecpkoro HamionanesHoro bauky, nepxaBHUX OPUAMYHUX 0Ci0 Ta
THIIUX JIePXKABHUX OpraHi3aliiHuX OJJMHHUIb 3 TOYKH 30py 3aKOHHOCTI, KO-
HOMHOCTI, JOUITBHOCTI 1 J0OpOCOBIiCHOCTI. YIOBHOBaXkeHUH 3 ['pomaisiH-
cpkux [IpaB cTOiTh HA CTOPOXKI CBOOO 1 MPAB JIFOAMHYU 1 TPOMAJISTHUHA, BU-
3Ha4eHuX y KOHCTHUTYI1, a TaKOXk 1HIIMX HOPMATHBHUX IMPAaBOBUX aKTaxX
(4. 1 ct. 208). Y cBOIO 4epry roJiOBHUM ITPU3HAYCHHSIM OCTAHHBOT 13 BKa3aHUX
IHCTHUTYIII# € 0XOpOHA CBOOOIHU CIIOBA, IpaBa Ha iH(HOPMAIIif0, a TAKOK My0-
JIYHOTO IHTEPECy 3 Pa/liOMOBIICHHS Ta TEICOauCHHS.

Baxkaemo, 110 Takuii MiAXiA MOJBCHKUX 3aKOHO/AABLIB 3aCIyTOBYE Ha
yBary i3acTocyBaHHA ITPU NOJATIBIIOMY pedOpMyBaHHI BITYN3HAHOTO OCHOB-
Horo 3axony. Lle gacTh 3Mory Oi1bII YiTKO BU3HAYUTH MICIIE Ta POJIb BKa3a-
HUX MPaBO3aXMCHUX IHCTUTYIH y JepKaBHOMY MEXaHi3Mi, a TUTAHHS PO
3axucT KOHCTUTYIIIT TOCTaBUTH HA SIKICHO HOBUM PiBCHb.

' Koncruryuuu rocynapets Esponsi: B 3 1./ JI. A. OKyHbKOB (0OLL. peji. ¥ BCTYII.
cr.)— M., 2001. - T. 2. — C. 723-725.
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JI. I'epacina, TOKTOP COMIONOTIYHUX HAYK,
npodecop HartioHanbpHOT FoprIMIHOT aKa-
Jemii Ykpainu iMeHi SIpociaBa Mynporo

I'pomaasiHCbKe CyCHVIBCTBO
1 KoJIi3il B mpoueci peasizamii
MOJIITHYHOI BJIAaIH

IHTepec no mpobiem reHe3nucy i pO3BUTKY IPOMAaISHCBKOTO CYCHib-
CTBa BUABJISIOTH HAYKOBII — IPEACTABHUKH PI3HUX COIiabHUX HayK'.
[MoniTuuHy HayKy IIKaBUTh B3aEMOJIisl TPOMAJISIHCHKOTO CYCIiJIbCTBA 3
MOJIITUKO-TTPABOBUMH 1HCTHTYTaMH JCPKABH, ICTOPIEI0 BUBUAIOTHCS JIXKE-
pelia BUHUKHEHHS 1 HalllOHAJIbHO-1CTOpUYHI GOPMU TPOMASTHCHKOTO
CYCIUIBCTBA; COILIOJIOTIS JOCIIKYE HOTO SIK COIialibHy CUCTEMY, 0CO-
6nuBy Qopmy opraHizailii Ta ydacTi TpOMajsiH y CyCHIJIBHOMY >KHTTI;
MpaBOBa X HayKa 0a4UTh Yy IPOMAASHCHKOMY CYCHUIBCTBI 00 €KT MpaBo-
BOTO PETYJIIOBaHHS, TOOTO KOO Cy0’€KTIB peasizaii HUBIILHOTO YU TPH-
BaTHOTO IpaBa.

Oco0inBa pojib y HAYKOBOMY JTUCKYPCI IIOI0 TPOMAISTHCHKOTO CYCIIIIb-
CTBa HAJIGKHUTh TOJITOJIOTIYHIN MapaanurMi, e aHATI3yIOThCS TIPUPO/Ia TPo-
MaJITHCHKOTO CYCIIILCTBA, XapakTep i GopMu HOro B3a€MOIi 3 ITOIITHYHUMHA
Ta coLiaJbHUMU IHCTUTYTaMU — JIep>KaBoIo Ta i opraHaMu, eKOHOMIKOIO,
MOJITHKOIO, KYJBTYPOIO, PEJIri€r0 TOLIO; TOCTIIKYIOThCS KOHKPETHI YMOBH
(hopMyBaHHS Ta €BOIIOIIIT TPOMAJITHCHKOTO CYCIUILCTBA, YNHHUKH 1 TIPOLIEC
MOJIITUYHOT CTPYKTYypalii Tomio. JIocuTk 11ijlicHa KapTHHA PO3BUTKY 1 (DyHK-
[IOHYBaHHS TPOMaISTHCHKOTO CYCITUIBCTBA SIK Cy0’€KTa MOJITUYHOT /1ii mpe-
cranieHa y npamsix K. ['ampkiesa, FO. Pe3nika, C. ®panka, M. MuxansieHka,

! Tus.: Bumiox B. B. CTaHOBIIeHUE HUJEH TPAXKITAHCKOrO obmiecTBa u eé
ucropudeckas 3soitomus / B. Butiok. — M., 1995; Cmenanenxo B. Counonoru-
YEeCKHUE KOHICMIMU IPakJaHCKOr0 00MeCcTBa B MOCTCOBETCKOM KOHTEKCTE /
B. Crenanenxo // Counonorus: Teopusi, MeToabl, MapkeTHHT. — 2000. — Ne 3; Den-
6epe b. Xabepmac u Oyko — TeOpeTUKHU rpaxaanckoro obmecrsa / b. denbepr //
Conmuc. — 2000. — Ne 2; Fepesko B. A. TocynapcTBo U rpaxkJIaHckoe 0OIIECTBO —
B3anMOJICHCTBUE JTOHKHO OBITh 2P dekTuBHEIM / B. bepesko // [IpaBo u moxuTu-
ka. — 2000. — Ne 7; feux B. I'pynu inTepecis, iX iIHCTUTYTH Ta OpraHizalii B rpo-
MaJsiHChKOMY cycmisibeTBi / B. [Bux // Jlronuna i momituka. — 2002. — Ne 2; TIpa-
BOBa KYJIbTYypa B YMOBaX CTAHOBJICHHS TPOMaJSHCHKOTO CYCIHIJIBCTBA / 3a pell.
10. I1. butska, 1. B. SIxoBroka. — X., 2007.
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JL. Tepacinoi, A. MenymeBcskoro'. BogHouac, He MEHIII aKTyaIbHIM ITOCTAE
MUTAHHS POJIi ABTOHOMHOI IPOMaJIi y COLiaIbHOMY KOHTPOJIi HaJ BIaIHUMU
MPOIECaMH B JIEP)KaBi, BUSBICHHS B3a€MO3B 13Ky MOJITUYHUX KOJI3id 3 pe-
IPHUMHU 1HTEpECaMu 1 IParHeHHAMH TPOMAJICBKHX K1l Ta CyCHUIBHUX TPYII.

BinbIuicTh CyTHICHUX TPaKTyBaHb IPOMAJSIHCHKOTO CYCITLIBCTBA AO3BOJISIE
CTBEPIUKYBATH, 110 LI€ — JI00CbKA CNINbHOMA, KA POPMYEMbCA | PO36USA-
EMbCS Y 0eMOKPAMUYHUX 0epaicasax, i npedcmasiend CyKynHicmio Heoep-
JicasHux eionocun (EKOHOMIYHUX, COIIANbHUX, MOJMITHYHUX, TPABOBHX, €T-
HIYHUX, JYXOBHUX, KyJIBTYPHUX, PENIriHHUX TOLI0) Ta MEPEkKEI0 100pOBLIb-
HO CTBOPEHUX Y Pi3HHUX chepax KUTTEMISUTBHOCTI T03aIepKaBHUX CTPYK-
Typ — 00’ €/IHaHb, OpraHi3alliii, CIIJIOK, acowialliii, Kiry0iB, IEHTPIB, (POH/IIB
Ta iH. ['poMasissHChKe CYCHIIBCTBO — II€ JIOCUTh aBTOHOMHUE Cy0’€KT COIli-
aJNBHOT JIi1, BOHO CaMOOPraHi3y€eThCs 1 PEryloeThCs 0e3 ydacTi AepikaBH,
BUCTYIIa€ BUPA3HUKOM 1HTEIPOBAHOI IPOMAJICHKOI [yMKH, aji¢ BOIHOYAC I10-
POJLKYE cBOEPiHI (OpMU MPOSIBY CYCHIUIIBHOT MyOIIYHOT BIIAH.

Sk notysxHa cepa cyCHiIbHOTO KUTTS TPOMASTHCHKE CYCIUIBCTBO CTAE
IPOTHUBArol0 MOXJIMBUM IPAarHEHHSAM HOJITUYHOT BJIaJu 10 aOCOIIOTHOTO
naHyBaHHS. J{71s1 BUKOHaHHS Li€l Micii rpomMaia JeMOKPaTUYHUX KpaiH BKH-
Ba€ TaKi 3aCO0M, SIK apTUKYJIAIIS TPOMaZICHKOT YMKH uepe3 HezasexxHi 3MI,
aKTHMBHA 1 CB1loOMa y4acTb y BUOOpax Ta peepeHaymMax, ColiaJbHUNi KOHT-
POJTH 32 BUKOHAHHSIM (DYHKIIIH TIep KCITyk0010, OpraHi3ais KaMIaHii ornopy
YU «HEMOKOPH» [IO0JI0 HETOMYISPHIX 3aXO0/IiB JICPIKABH TOILIO.

CyuacHi JIOCIITHUKH BUAUISIOTH JIEKUIbKA 3arajibHUX 00’ €KTUBHUX YHH-
HUKIB, I[I0 TEHEPYIOTh MPOLEC PO3BHUTKY 1 BAOCKOHAJICHHS IPOMAITHCHKOTO
cycninbera. [lepenycim, 11e icmopuxo-ekoHomiuHi ymosu, TIOB’ si3aHi 31 cTa-
HOBJICHHSIM PUHKOBOi €KOHOMIKH: AE€MOKpPAaTHYHE CyCIiJIbCTBO, PO3BHBA-
IOYHCh, IParHe BCTAHOBJICHHS TAKO1 CUCTEMH I'OCIIONAPCHKUX BIJHOCHH, 32
AKOI MOYKHA YCIIILITHO BECTH MiANPHUEMHULIBKY JisSUIbHICTE. [ OTOBHUM KOHCO-
JiAYIOYUM MOMEHTOM TYT € T€, L0 MPOTUCTOSATH 00’ EKTUBHUM «3aKOHAM
PHMHKY» IOOIHMHLI Jy’e Ba)KKO, TOMY I BAHHKAIOTb Pi3HOIO poy 00’ € IHAHHS,
oprasizanii mANMprueMIIiB, IHITUX TOCIONAPIOIOYUX CYO’ €KTIB, TOKIHKAHI
HOJIETILINUTH 11€ 3aBIAHHSA T'POMAITHCHKOTO CYCHUIBCTBA.

! Tus.: T'aoxcues K. C. Beenenue B nonutudeckyto Hayky / K. Tamkues — M.,
2000; Pezuux FO. M. I'paxxmpanckoe obmecTBo kak ¢penomeH nuBmmmzamun / 0. Pes-
HUK — M., 1993; @panx C. JI. lyxoBHble ocHOBBI obmiectBa / C. ®pank. — M., 1992;
I'epacina JI. M. TlpoGiieMu pO3BUTKY I'POMAaISHCHKOTO CYCHIJIbCTBA B aCIHEKTI
roJiTonoro-mpasoBoro auckypcey / JI. I'epacina // lep>xaBHe OyJiBHHIITBO Ta MiclieBe
camoBpsiyBanHs. — Bum. 12. — X., 2006; Meoywesckuii A. H. ObmecTBo u rocyaap-
CTBO B PYCCKOM HcTOopHueckoM mporecce / A. Menymesckuii // Bectank MI'Y. — Cep.
12. — 1998. — Ne 1; Muxanvuenxo H. M. YkpanHckoe o0IIecTBO: TpaHC(HOpMAIIHs, MO-
nepuusanust i sumutpod EBpornsr? / H. Muxansuenko. — K., 2001.
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[opsia 3 uM incmumym npusamnoi érachocmi (y BCbOMY PI3HOMAHITTI
(hopM) crae HalOUTBII PO3BUHEHOIO XapaKTEPUCTUKOO JIEMOKPATHIHOTO IPo-
MaJISTHCHKOTO CYCITiJIbCTBA, OTXKE, BU3HAYAE HOTO ICHYBaHHS Ta CTUMYITIOE
po3BuTOK. EHEpriifHi 3yCHIIIs BIIACHUKIB CIIPSIMOBaHI Ha 30epekKeHHs 1 110-
MHOXEHHS CBOIX MaTepiaJlbHUX pecypciB, CTBOPEHHS ONTUMAalbHUX YMOB
11010 OTPUMAHHSI JIOXO/IIB, SIKI € OCHOBOIO I00p00yTY ixHix poauH. He quBHO,
10 HaHO1IbII eDEKTUBHUMH CTalOTh KOJIGKTHBHI 3yCHILISL, TOOTO pi3Hi
00’€/IHaHHsI BIACHUKIB 3i CIUIbHUMY IHTEPECAMH: CIIUIKH IiANPUEMLIB, OaH-
KipiB, acomiarlii hepmepiB, Oy1iBEILHUKIB, TOMOBIACHHUKIB Ta iH. [X npecTas-
HUKH PETYJIAPHO B3aEMOIIOTH 3 YPSIOM 1 BIAMOBITHUMH KOMITE€TaMH Iapiia-
MEHTY, JICTITHMHO JIOO1I0I0UH CBOi IHTEpEeCH 1 JoMararourch ONTUMI3allii yMOB
(YHKIIOHYBaHHS BJIACHOCTI, IO HAJISKUTH YWICHAM JJAHUX OpTaHi3allii.

Hapenti, onHa 3 TOJOBHUX MPUYHH, sIKa CIIPUSE MPOIEcaM CyCHUIbHOT
KOHCOJIJaii TpoMaay 1 MiABUIEHHIO i MOJIITUYHOTO BIUIMBY, MTOJIATAE Y
PO3BUTKY 0eMOKpamii siK pexcumy 61a0u i nOIimuyHoi mexnHonoeii, mo 6e3-
MOCEPETHBO CIPUSIE PO3BUTKOBI Psily PYHKIIH TPOMaSTHCHKOTO CYCITiIbCTRA.
o x fae eMOKpaTist CyCIiIbCTBY, YOMY BOHA CIIpHs€ Horo TpaHcdopmarii
B IMOTYXXHY TPOMAJSIHCHKY CITUTLHOTY? SIK BU3HAYa€e aMepUKAHCHKHIA MTOJITO-
nor P. Jlane, iuMu nepeBaramu € — cBo0O/1a CAMOBH3HAYCHHSI 0COOH, PATY-
BaHHS B/l TUPaHii, JOTPUMaHHS IIPaB 1 CBOOO/T JIIOIMHH, MOpaJIbHA aBTOHOMIs,
MOXJIUBICTh PO3BUTKY OCOOHMCTOCTI, 3aXHCT i1 TOJIOBHUX 1HTEPECIB, TTOIITHY-
Ha PiBHICTh IPOMAJISH, IPATHCHHS MUPY 1 mporBiTanHs'. KOHCTpyOH0UH CBOIO
«amMajbpramy» aeMokparii Harnpukiaii XX ct., P. /lanb cTBepKye, 1110 BoHa
0a3yeThCsl Ha YOTHPBOX JpKepenax: 1) kiacuyHa emtiHcbka [penis; 2) pec-
myOJTiKaHChKa TPAAUIs BUIBHUX ITAMIHCBKHX MICT-JIEPXKaB, IO alleIioe 0
nocBixy Pumy; 3) inei Ta iHCTHTYTH IpEICTaBHUIIBKOTO MPABIIHHS; 4) TIPHH-
LU TOJITHYHOI piBHOCTI. J{eMOKpaTisi BiJIOBITHO CTBOpHJIA TOJIOBHI YMO-
BU JUIsI BUHUKHEHHS 1 PO3BUTKY I'POMAaJITHCHKOTO CyCIIbCTBA, 1 HArOJIOMIy€
Ha HOro CyTTEBIN HEOOXITHOCTI.

CyyacHi 1eMOKpaTii parHyTh 3aJI0BOJILHATH IHTEPECH 1 MOTPEOU CBOIX
TPOMAJISIH, aje iX po3MaiTTs HACTIJIbKU YHCIIeHHEe 1 nudepeHiiioBane, mo
Jiep)KaBa yacTo He Ma€ MpO HUX MOBHOI iH(popMartii. 3BiZicH OHUM 13 BaXKITH-
BIlIMX 3aBJaHb IHCTUTYIIIF TPOMaJITHCHKOTO CYCIUTLCTBA CTAE iHopMY6as
Oepoicasu MOJI0 HA3PLUINX THTEPECiB IPOMaJIH, 33I0BOJILHUTH SIKI MOYKHA JIMTIIE
CHJIAMHU JIep>KaBH Ta 3a 11 koiut?. BomHoYAC 11e miABOUTh HAC 10 HE0OXiTHO-
CTi MpoaHai3yBaTH MOCTMOAEPHUH nonituunuii guckype (X. Fagamep,
M. ®yxko, K. deppina, XK. [lenpo3), 110 po3BiHYYE KIACHYHY TPE3YMIIIIIIO,

! us.: Jans P. O nemokparuu / P. Tans. — M., 2000.
2 OcHoBu JieMokparii / 3a pex. A. Komoxist. — K., 2002. — C. 19-50.
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KOTpa MPHUMYIIyBaja pO3MIsAAaTH MyOIiuHy JepiKaBHY Bialy SIK YTIJICHY
(hopmy «BHUIIIOT HEOOXITHOCTI»; ajie ChOTO/IHI I1e OLIbII HE MEPEKOHYE Hi TijI-
BJIaJIHUX, aHl BOJIOJAPIB.

€Bponelicbka TpaauLis HOCTMOIEPHY AEMOHCTPYE CTIHKY yBary J1o Ta-
THCTB TOJIITUKY 1 BIIAJIH, 1110 BTLIIOETHCS Y BIJIOBIJIHIN me3i: NilicHa «TaiiHa
BJIaJ» — 1€ peajibHa, He CTUIII30BaHa CAMOBIIEBHEHICTb, L0 3/1aTHA CTBO-
proBaTé 0COONHBY aypy, IIOPUHAKOYH JI0 SIKOT OJIHI pilllyye KepyroTh (TpaB-
JSITh), & 1HII caM03a0yTHBO M1IKOPSIOTHCS, BUKOHYIOUU Oy/Ib-sKi HAKA3H.
TyT HaouHO cnajxKyeThes Bigoma aymka @. bekoHa npo Te, 10 «3HAHHSA €
BJIAJIOIOY, 1 1€ MOB’SI3YETHCS 31 «CBITOPATYBAIBHUMMIY YTOIISIMU 1TOOYIOBU
HOBOTO CBITY momiTuku. [locTMO/IepHI3M CTBEPIKYE, 1110 YHIBepCalbHUN
BIIJIHUM CTHJIb KOJIMIITHBOT MOJEPHOT €II0XH I'PYHTYBABCsI HA IPOEKTUBHOMY
MUCIICHHI, HATXHEHOMY 1JTF031IMH 1 aMOiIissMi «(HayCTOBCHKOT KyJIBTYPI»
€Bponu: icmopuunuli NPoeKm — NOAMU4HA npocpama — cmpamezii — pi-
wienns. bBpurancbkuii cowuionor, nocTMozepHicT 3. baymaH Bkasye Ha JyXOBHO-
MeTadi3udHi JpKepesia By B CYCIUIBLCTBI: BCS MOMEPEIHs TyMaHICTHKA
MOJISNIOBAJIA «IIOJITHYHHN TPOCTIP» MEPEAYCIM K 00’ €KT aAMIHICTpyBaHHS,
JIe TOJIOBHOKO YMOBOIO JOCSATHEHHSI METH OyJia 3TrypTOBaHICTh BUKOHABIIIB,
TOMY iZeaJOM TOTO CBITy Oyia BiACYTHICTh KITACOBUX MPOTUPIY Yy COIiyMi
a00 )k yMiHHS iX iepeGoproBarH’.

Uepes ripki HACTIIKK iICTOPIi pEBOJIOIIMHOTO «MECIaHCTBa» HANKpaIIM
3ac000M IIPOTH CaMOBIIEBHEHOT BlIall OCTMO/IEPH BOauae TOTAIbHUH CKell-
CHC TPOMAaJITHCHKOTO CYCIIUIBCTBA, 10 HE J03BOJISIE IPUAYITYBATH SKOAHOTO
MPOSIBY JIFOACHKOT CBOOOAM 1 Ma€ pimryde BiAKuIaTH GaHATUYHI MONITHYHI
«IPOSKTH» XapU3MaTHYHUX BOXKAIB. OTXKe, 32 JOTIKOI MOCTMOAEPHY: MO-
JTITHYHA CHCTEMA 1 BIaJa — II¢ HE TUIBKH MaTepist IHCTUTYTIB, a H «I10JIe»
MOJITUYHUX 1IeHTU(IKAII TPOMa/ISH, PErYJIhOBAaHUX COIIAIbHIX OYiKyBaHb,
sKi 3a0€31e4y0Th TOTOBHICTh CYCIUILCTBA IO CBIJJOMOTO IiJIKOPEHHS, a
BJIaJll — 3/IaTHICTh JI0 KEPIBHUIITBA.

Ade komi3ii i KaTacTpo(du B CUCTEMI MOJITUYHOIO YIPaBIiHHA (HA
nyMky I1. Bypnbe) HacTalTh TO/I, KOJIM Blajia BTpavyae iHIMiaTHBY B IOJI
«BUPOOHULITBA CUMBOJIIUHOI IPORYKIii», TOOTO — 31aTHICTb MOCHJIIOBATU
KOMaH/IHI aKIii, TUPEeKTUBHI BKa31BKH, HOPMATHUBHI NPUTIUCH GUIYUMU CUM-
60/1aMU: ICTOPUYHOIO 3aKOHOMIPHICTIO, COIIaIbHOIO CIIPABEIIUBICTIO, Ha-
[IOHAJILHOIO 0€3IMEKOI0, a HE JIMIIE IOJITUYHOIO AOIIILHICTION. [cTHHA
T. 3B. «IIPUBJIACHEHOT BIIA/IN» 31A€THCS €30TEPHIHOIO JIUIIIE THM, XTO «3BEPXY»,

! us. neranvuime: I'epacina JI. M. Bnana i moniTika y mOoCTMOAEPHOMY
muckypci / JI. Tepacina // Hayanoe npoctpanctBo Eporsr — 2007. — T. 6. IIpaBo. I[1o-
muronorus. Punocodus. — JJnenponerposck, 2007. — C. 65—-68.
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HACIpaB[i )X BOHA 3arajbHOBIIOMa, 1 OJIATAE Y TOMY, LIO 3a BIAJ0I0 HE
CTOITh HisIKa BHII[A ICTOPUYHA, TIOMITUYHA Y MOPajbHa JOIUIBHICTE, a Pe-
MIPE3CHTYE BOHA, 3aXHIIA€ | BUKOPUCTOBYETHCS B IM’SI BIIACHHUX YH KOpIIOpa-
THUBHUX IHTEPECIB.

[MocTMonepHUH «ITONITHYHUN TPOEKTY», HA KaJlb, IPOTHO3YE BIAI i
TMIOJIITHIII I[1JIKOM aBTOHOMHUH CTaTryc — HIOWTO MOii, 110 BiI0yBatOThCS, HE
BiJIOOPaXaroTh 3yCHIIb TPOMAITHCHKOTO CYCIIIBCTBA YW BOJIO BUIIOTO iC-
TOPUYHOTO PO3yMY, POTPECY, & BUCTYIAIOTh SIK YHCTE i CAMOIIHHE «BH-
poOHuITBO Braam». OHUM 13 MEPIIMX OI[IHKY HOBOTO CTAaTyCy MOJITHKA
HanaB A. Typen («Ha xopucth couiomnorii», 1974), Bkazyrouu, 1110 TOCTMO-
JICPH BUBUIBHHUB MYOIIYHY MOJIITUKY 3 IMOJIOHY 30BHIIIHIX HEOOXiTHOCTEH,
BIJIKPHBILY 11 iIMAaHEHTHY MEXaHiKy: BUPOOHHIITBO MOJIITHYHUX MOJiH (BH-
00piB, MITHHTIB, MOJITUYHUX IHTPHUT, CEHCAIIIH TOIO) 3apajiil BiATBOPCHHS
BJIa/M sIK Takoi. Pociticekuii momitomnor FO. Kauanos B3araii cTBepIKye, 1o
«TI0JIE TIOJTITUKM OLITBIN HE KOHTPOIOETHCS 30BHINIHIMU 1HCTAHI[ISIMU JIeTi-
THUMalii, HEBIMHHO aBTOHOMI3Y€ThCS, 3BUIBHIIOUMCH B/l PSIMOTO THCKY
COILIaJIbHUX, EKOHOMIYHUX, 1JICOJOTTYHUX Ta THTENEKTYalbHUX CWI. Takum
YHHOM, XapaKTEPHOK PUCOK0 HOBUX TONITUYHHUX MPAKTUK CTAE HE TUIBKA
nepeBakHa Opi€HTAIisT Ha By3bKi ITOJITHYHI HOPMH # iHTEepecH, a MoBHa X
3aMKHEHICTh Y TIOJITHYHOMY BUMII.

ABTOHOMISl «IOJITUYHOTO HOJISH» K HACTINOK TATHE 3a cO00I0 Te, 1110
CTaTyCH y MOJIITUYHIN CHCTEMI BU3HAYAIOTHCSI BUKIIIOYHO Y XO1 IHTEpaK-
Liif — CHiBBIJHOIIEHHS CHJI 1 BIUTUBIB (Y T. 4. T00ICTCHKUX) BCEpENUHI
«(abpuku Biam», IpoTe, CyCIijbHA TOMUIBHICTD JIJIs HAllii JIUIIAETHCS 10~
3a ii Mmexxamu. OTke, MakCuMa IOCTMOIEPHOTO IT1IXO/Ty TTPOTOJIONIYE: 1Oi-
muyne o NOACHIO8AMU NOLIMUYHUM, & HE alleJIFOBATH 10 €KOHOMIYHOI Y1
ICTOPUYHOT, TIPAaBOBOT YK MOPaJIbHOI Ta iHII0T HeoOXimHoCTi. Lle 03Hauae, 110
JiMCHI MOMITHYHI PIlIEHHS CTAlOTh Pe3yJbTaTaMHU «TPH MONITUYHHUX TPyl
BIUIMBY 1 THCKY», OTXKe, HE 30iraloThCs Hi 3 SIKHUM COLIaJIbHUM 3aMHUCIIOM 1
HAaBITh HE KOPEIIOIOTH 3 IOMIHYIOUNM CYCIIITEHIM iHTepecoM!

MorkHa cripuiiMaTi 4M, HaBIaKH, BIIKAAATH IOCTMOIEPHICTCHKI OIS~
I LIOZ0 MOJIITUYHUX MPAKTHUK Ta IX CEHCIB, aje HEMOXIJIMBO He 0auuTH
TOJIOBHY Oustemy (KOJI3ii0) 671a0u IOCTMOJIEPHOTO THUITY — YHUM OLIbIITY
ABTOHOMIIO BiJl CYCITIJILCTBA OTPUMYE IMOJITHYHA MPAKTUKA «BiATBOPEHHS
BJIaJT 3apajid BIIAIN», THM MEHIII BOHA 3/[aTHA OTPUMATH PEAbHY ITiITPUM-
Ky 3 00Ky I'POMaJISTHCHKOTO CYCIIJIbCTBA. SKIIO MOMITHYHA IPa CTAE CHMBO-
JIIYHUM BUPOOHUIITBOMY PE3YJIBTaTIiB, SIKi IPUHIIMIIOBO HE BiJMOBIIAIOThH
MEPBUHHUM 33J{yMaM ii y4acHHKIB, SKIIO JIiJIepH HE BOJOAIIOTH alPiOPHUM
CEHCOM CYCIUILHO-TIOJITUYHUX I[JIeH, 3BIJICH HACTYIA€ PO3YapyBaHHs CO-
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[iyMy B ITOJIITHKaX, 3HEBIpa B IX MepeIBUOOpUNX OOIISHKAX 1 AeeriTuMaris
CITITH.

Crienudika oprasizaniii rpoMasiHCHKOIO CyCIIJILCTBA IEPELyCIM I10-
JSIra€ B TOMY, 11I0 BOHU HE CTBOPIOIOTHLCS JI€PHKABOIO, @ BUKJIIOYHO CAMUMHU
rpoMajisHaMH, iX KOpIopauisMu, MiIIpUEMCTBAMU Ta iICHYIOTh aBTOHOMHO
BiJI HET, aJie BiJIMOBIIHO JI0 BUMOT YMHHOT'0 3aKOHO/IaBCTBA. DopMu 00’ €/THAHD,
SKI MICTHTB CTPYKTYpa TPOMAJITHCHKOTO CYCHUIBLCTBA, XapaKTepU3YIOTh Oa-
raTOMAaHITHICTh WOTO COLIaJbHUX 1 MOJITHYHUX TMPAKTHK, BIJTOOPaKAOTh
TAKO)XK HAWIIKMPIIY NaTiTPy FOCIOJAPChKUX, CIMEHHUX, IPABOBUX, KYJIBTYp-
HUX Ta HIIMX IHTEPECIB JIOJCH, 3apaii peai3allii SKuX BOHU CTBOPIOIOTHCSI.
Sk migxpecnoe K. Kymap, «rpoMaisiHCbKe CyCIUTBCTBO € TUM CEPEAOBUILIEM,
y SIKOMY CydacHa JIFOJIMHA 3aKOHHUM HUISXOM 3aJI0BOJIBHSE CBOT OTPeOH,
PO3BHBAE CBOKO 1HIWBIAYaIbHICTh, TPUXOAUTH IO YCBIJIOMIICHHS IIIHHOCTI
IPYIOBHUX aKI[H 1 CyCHIIBHOT comiiapHOCTI» .

KokHa nemoxparuiHa KpaiHa CbOIO/IHI HapaXoBye Oe3iiiy oprasizauiii uu
acoLiarLii rpoMa/isiH; BOHU YTBOPIOKOThCS Yy 3B 513Ky 3 KOHKPETHUMH TIpolieMa-
MU PErioHy, MiCTa Ha MiJICTaBl €QHOCTI MPOpECitHUX IHTEPECIB 1 CYCIUTHLHOT
1HIIaTHBY (HAMIPUKIIAJ, CIIUIKK FOPUCTIB, a[BOKATIB, YUSHHUX, JIKAPiB; TLIbAii
aKTOpiB, MUCHMEHHUKIB TOMIO). KpiM TOro — 1ie opranizauii i Gponau Giaro-
TIIHOTO XapakTepy, 00’ €THAHHS, HAIIUICH] Ha BiTHOBIICHHS ITaM SITHUKIB BEJIHKO-
TO KyJBTYpHOTO 3HaU€HHS TOIIO; IHII Pi3HI POPMHU CyCIIIHHOI aKTUBHOCTI
rpoMajsiH (MITHHTH, 300pH, IEeMOHCTpAallii, CTpaiiKi), OpraHu rpoMajICbKOro
CaMOBPSAIYBaHHS 32 MICLIEM MIPOKUBAHHA Y1 B TPYAOBUX KOJIEKTHBAX, HEJEP-
JKaBHI (BUIBbH1) 3ac00M MacoBoi iH(popMariii. Un BkIroyae 1aHa chepa noiTuyaHi
naptii? OHOCTaiHOT BIMOBI/II OJIITUYHA HayKa He jae. Ha Hairy gymKy, map-
Tii, SIK HAHAKTUBHILI Ta BIUIUBOBI dKkmopu IyONi4HOI OMITHKH, TOXOTH CaMe
3 HaJ)p TPOMAISIHCHKOIO CYCIIILCTBA 1 TOMY MatOTh BBAXKATUCS 3@ HOTO €JIEMEHT,
1110 (DYHKITIOHY€ Ha MEXKI1 3 «IIOJITHIHUM TIOJIEM» JIePIKABHOI IO TUKH.

Pi3sHOMaHITHI TPOMaJCHKI pyXH (€KOJOT1YHi, aHTUIIIO0ATICTChKI, MOJIO-
JIDKHI, J)KiHOU1, He(hOpMaITbH1) TAKOXK KOPEITIOIOTh 3 peallbHUMHU IO THYHUMH
BigHocuHamu. Tak, opraHizamiiiHi NPUHINIHN [UX {HCTHTYIIH MaloTh CITiB-
HaJiaTy 3 11’ ITbMa KPUTEPIsIMU AEMOKpaTil, IOpYIIEHHS SIKUX HEMUHYY€E Besie
JIO BTPATH COLIaJIbHO-MIOJITUYHOT PIBHOCTI MiX iX wieHaMu: e()eKTHBHA
y4acTh; PIBHICTH Y IOJIOCYBaHHI; PO3YMIHHS IIUJIEH, 1110 0a3ye€ThCsl HA MOIH-
(hOpMOBaHOCTI; KOHTPOJIb 3a IJIAHAMH Jili; y4acTh MOBHOJITHIX. YnMaio
00’€IHaHb 1 pyXiB TPOMa/ISTH Ma€ TEH/ICHIII0 3POCTaHHS JI0 3arajibHOJICPIKaB-
HUX MacmTaliB. TUITOBUM MPUKJIIAIOM € EKOJOTIUHUHN PyX «3EJICHUX» Y 3a-

' Tpaxnanckoe obmectso / K. Kymap // I'paxnanckoe obmectso. — M., 1994, —
C.2L.
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X1THOEBPOIIEHCHKUX KpaiHaX: BTUIMBLIKMCH Y BIUIMBOBY CHITY, BOHU JOMOTJIH-
cs1, 11100 JIeprkaBHi OIOKETH 1 IPUBATHI MiIPUEMCTBA, 10 3aBIAIOTh HIKOIU
HaBKOJIMIITHBOMY CEPEIOBUIILY, BUIUISIM YUMaIT IOAATKOBI pECYPCH Ha HOTO
OXOPOHY; BiAIIOBITHO 10 LIbOT'O BHOCSTHCS 3MiHHU 1 10 3aKOHOJABCTBA.

BoOawaeTbcst, 1110 CI1ijl HE TIIBKH YCBIIOMITFOBATH HEOOX1THICTh TPOMAJISIH-
CBHKOTO CYCIIJIbCTBA, & i PO3KPUTH HOr0 Ii€BI MOKIMBOCTI AJIs peaizamii Ji-
OepasibHUX 17ICH 1 JeMOKpaTHYHUX MeXaHi3MiB nomituky. [lepir 3a Bee, 1e
BUSIBISIETBCSL B ICHYBAHHI 2poMadcykoi cgpepu nonimuurnoi OisibHocmi Ta ny-
ONYHUX NOTIMUYHUX OUCKYCIlL, TITO CTIPUSIE 30ePEKEHHIO COLIAIbHOI CBOOOIN
1 IeMOKpaTH3aLii Aep»KaBHOTO YIpaBiHH:. BiibHUI rpoMaiiHUH € OCHOBOIO
TPOMAJITHCHKOTO CYCITUIBCTBA 1 ColliaibHa CBOOO/IA CTBOPIOE MOXKITMBICTh JIJISI
camopeaJi3auii JIOJUHH B CYCIUIbCTBI. BayKIIMBOIO YMOBOIO JiSITBHOCTI TPO-
MaJITHCHKOTO CYCITLILCTBA € TIIACHICTH 1 ITOB’s13aHa 3 HEel0 BUCOKA MOIH(POPMO-
BaHICTh TPOMAJISH, SIKi JO3BOJISIIOTh PEalibHO OI[IHIOBATH €KOHOMIUHY
KOH IOHKTYPY, OQUUTH MOXKJIMBI COIiaIbHI HACHIKU 1 BXKMBATH 3aXOIB IS
BHpIIICHHs WX Tpobiem. HaperTi, BU3Ha4aIbHUM YHHHUKOM YCITIIIIHOTO
(YHKILIOHYBaHHS TPOMAISTHCHKOTO CYCIIIILCTBA CTA€ HAsIBHICTh KOHCTUTYIIIH-
HUX TapaHTid MO0 HOro iCHYBaHHS Ta BIAIOBITHOTO 3aKOHOJABCTBA.

OpHe 3 akTyalnbHUX MUTaHb MOJITHYHOTO JUCKYpCY — 1€ mpobiema
83a€MO0IT 0epaicasu i 2pOMAOAHCHKO20 CYCnibemaa. SIK TIpairoe el Mexa-
Hi3M? XTO Mae mepeBaXkaTu (IOMiHYBaTH): epKaBa HaJ IPOMaisHCbKUM
CYyCIIJILCTBOM 4M HaBNaku? B acrekTi HayKOBOT OLIHKH (SIK MOJIITOJOTTYHOT,
TaK 1 MpaBo3HABYO1) L€ MATAHHS 1 B [Iel Yac 3aJIUIIAETHCS JUCKYCIHHUM.

IcTopYHO BUHUKHEHHS JICP)KaBU KOPEJIOE 3 TOSIBOKO IPOMAJISTHCHKOTO
CYCITIJILCTBA, aJie y HalmnpocTimux Horo ¢popmax. OUeBHUIAHO TAKOK, 11O CY-
YyacHa IeMOKpaTUYHAa JieprkaBa 1 TpOMaJsHChKE CYCHIIBCTBO MTOCTIHHO HAYTh
HA3yCTpi4 OJIHE OJHOMY: TaK BiIOyBae€ThCsl (DYHKIIISI 2poMadcubkozo didanozy
3 nepkaBoro. [lomiTnyna Hauis (rpomasa kpainu) Gopmyioe akTyanbHi iH-
TepeCH CyCHIJIbCTBA U 3BEPTAETHCS 0 JACPKABH 31 CBOIMU BUMOTAMH Ta
IHII[IaTHBaMH, 1[0 TOTPEOYIOTH AePKABHOT MiITPIMKH (30KpeMa, MaTepiaib-
HoT). Jlep>kaBa xk arentoe 710 CyCIiIbCTBA y pi3HUX (popMax: BUBYEHHS TPO-
MaJIChKHX iHimiaThB (X maTrpuMka abo HECXBaJICHHS ), TPABOBE PETyIIOBaH-
H1 JTif pOMaJICKKUX 00’ €JTHaHb, CyOCi/IiioBaHA ITiITPUMKA COIIATbHO-BPA3IUBUX
TpyI HAceJCHHS, BUIICHHS MaTepiaJbHUX KOILITIB JUIs CTHMYJTFOBaHHS aK-
THUBHOCTI oprasi3zamiid, GoHaiB Tomo. s boro y CTPYKTYpi BIamu QyHK-
L[IOHYIOTh CIeliajbHI OpraHy CHIBIpaLi 3 OpraHi3alisMu I'poMasiHCHKOIO
CYCIIIJILCTBA, 3MICT 1 (POPMU AISUTHHOCTI SKMX JOCUThH PI3HOMAHITHI — pee-
cTpallisi TAKMX OpraHi3allii, HaJjaHHs iM KOHCYJIbTaTUBHOT YU (DiHAHCOBOT
JIOTIOMOTH, CTBOPEHHS CIIPUATIUBUX YMOB (DYHKIIOHYBaHHS TOLLIO.

49



/ 3 (54)

Hanpuknaz, y Benukiit bpuranii Bxxe 6arato poxiB Ji€ criemiadbHHUHA
JieprkaBHuUE opran — Kowmicist 3 100poAiiHOCTI, 110 PEECTpPYE 1 Ha/lae MaTe-
pilaJibHy AOIIOMOTY YMCJIEHHUM OJarofiifHuM oprasizanism i Gonnam, ai-
AJBHICTD SIKUX CHPSAMOBaHA Ha JONIOMOT'Y O11HMM, MIATPUMKY LIEPKBH, 3a110-
OiraHHsa ITUCKpUMIiHALIT 32 paCOBOIO 03HAKOIO, 3aXUCT 30POB’ A IPOMAISH,
3a0e3neueHHs piBHUX MOXIIMBOCTEH 1u1s rpomaisiH Bennkoi bpuranii. Kpim
pOT0, B €BPOTI PO3MOBCIOKEHA IIe 0JHa (hopMa KOHTAKTIB JIEPIKaBH 3
CYCHITBCTBOM — MPEJICTABHUKHM IPOMAJICEKUX OpTaHi3alliid BXOASATh JIO pajl
YU KOMICiH, SIKi IPAIOI0Th MPH MapiaMeHTax 1 ypsjaax; BUCTYIIAIOTh K
eKkcriepTH-npodecionay, 1o BoJIOAi0Th iIHPOPMALIIEIO TIPO CTaH FPOMAJICHKOT
JIyMKH, KOHKPETHUX MTPOOJIEM PO3BUTKY TEPUTOPIi; MOCTYIIOBO CaMi CTalOTh
JICIyTaTaMH1 MPEJICTABHUIILKUX OPTraHiB BJIa/IU. 3a CBOET 1HIIIATUBY IPOMaJI-
CBKi paJii 3BEpTAIOTh YBary ypsjiy Ha BaXJIHMBICTh 1 HEBIIKIAJHICTh BUPI-
LIeHHA TUX 44 1HUX npobneM. Taki epomadcuki paou niroth y @panuii,
Agcrpii, HIBenii, @iansuaii, ITanii, bensrii, [cnanii Ta iHmmx xpainax, yps-
I SIKUX BBAXKAIOTH 3a JOLJIbHE BPaXOBYBaTH TyMKY I'POMaJIH 100 PilliCHb
3 MUTaHb COIIAIbHO-EKOHOMIYHOTO XapaKTepy.

Brim, crierudika opranizaniii TpoMaJsiHCBKOTO CYCIUIBCTBA Ta JEIO
ABTOHOMHHH XapakTep He BUKIIOUAIOTH HelepeadadyBaHicTh ix niil. Tomy
JIOT1YHUMH € 3yCUJUIA JepXKaBU, CIPSIMOBAHI Ha BTUIEHHs NPaBOBUX (OpM
KOHTPOJIIO 3 1X AifIbHICTIO. [IpOTHCTOSAHHS IpOMaITHCHKOTO CyCIIIbCTRA 1
JIEpyKaBU MOXKITUBE, aJie BKpail HeZoBropiuHe. [1omiTHYHUI TPOTHO3 TaKOTO
CTaHy HE € ONITUMICTHYHUM. Y IIJIOMY 5K IEMOKPATHYHUH PEKUM Tependoadae
TICHY B3a€EMOJIIIO JIEPXKABH 1 TPOMAJITHCHKOTO CYCITITBCTBA SIK OCHOBH ITOJTi-
TUYHOT 1 EKOHOMIYHOI CTaOUITLHOCTI.

3pemToto, cepen GpopM B3a€MOZIT TPOMaJITHCHKOTO CYCIIILCTBA 1 Jep-
JKaBH CIIiJ1 3a3HAYUTH ICHYIO4Y B 0araTbox KpaiHax ciyO0y mapiaMeHTChKO-
IO YIOBHOBa)KEHOT'0, LII0 KOHTPOJIOE JOTPHUMAHHA MIPaB i CBOOOI TpOMaIsiH
(iHCTUTYT OMOYOcmerna). CTaTyc YIIOBHOBKEHOTO 3 TPOMAJITHCHKHX IPaB €
HACTLIBKH BUCOKHM 1 BiITOBITAIBHIM, III0 HOTO MOPIBHIOIOTH 3 | eHepabHIM
ayAUTOPOM IapJIaMEHTy, SIKUM KOHTPOJIIOE BUTPATH YPSIIOM JAEp’KaBHUX KO-
IITiB; pEKOMEH A1l OMOY/ICMEHIB PiJIKO ITHOPYIOTHCS BIIAJIOK0, 1I€ CBITYUTH
PO 1X BUCOKHI MOJITHYHUI aBTOPUTET.

Po3rsin muTaHHs PO Miciie rpOMaITHCHKOTO CYCIIUIBCTBA Y IO THYHO-
My TIPOCTOPI Ta HOTO B3aEMOJIIIO 3 IEPIKABOIO IPU3BOAUTH JI0 PAIY CYTTEBUX
BHCHOBKIB.

[o-nepiue. I'pomMagsiHCBKE CYCHUILCTBO, YTBOPIOIOUUCH 1 CAMOOPraHi3y-
IOUHCh, BCE XK Y NOAAIBLIOMY NOTpedye aepkaBHOI miaTpumku. Tomy #oro
MIPEICTABHUKH, OpPraHi3allii, acomialii y pi3sHUH crocid akTHBHO B3aEMOAIIOTh
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3 JIep>KaBHUMHK OpraHaMu BJiaJlu, 0COOJIMBO Ha €Tarll MiJATOTOBKU MOJITHYHUX
pIIlICHB.

Io-npyre. lepxana 1 HOJIITUYHA €J1iTa TAKOXK 3HAYHOIO MIpOIO 3alliKaBIIe-
Hi y rapMOHIiIHIN B3a€MOJIiT 3 TPOMaJITHCHKAM CYCITLTBCTBOM, Y€PEe3 TaKe:

TPOMAJISTHCHKE CYCITUILCTBO € JHKEPETIOM JIETITUMHOCTI Ti€l MOMITUYHOT
cuIH, 1o nepedyBae MpH Biai;

KOHTAKTH 3 TPOMAJICBKUMH OpPTaHi3allisiMU CTAalOTh JUISL IepKaBH, TOJTi-
THKIB PEaJIbHUM JDKEpEeIoM iH(popMaii o0 COIiadbHUX MPOIECiB, iHTe-
peciB, HACTPOIB 1 T. iH.;

YUMaJI0 CTPYKTYP IPOMAJITHCHKOTO CYCIUILCTBA caMi Ha/laloTh (piHaH-
COBY JIOTIOMOTY JIepyKaBi, MoiTHKaM (0aHKH, CO03H MiIIPUEMIIIB, «pOTaAPi»
KIyOu, poHIn);

Y CKJIJIHI ICTOPHYHI Mepiou (€KOHOMIYHI KPU3H, BIHHH, IPUPOIHI YK
TEXHOI'€HHI KatacTpodu) rpoMajsiHChbKE CyCIIIbCTBO, SIK IIPABUIIO, CTA€E
MOTYTHBOIO CHJIOI0, 1110 MIATPUMYE AEPKaBy.
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O. Ilempuwiun, N1OKTOP OPUIUYHUX
HayK, mpogecop, Bine-npe3uaeHt AllpH
VYkpainu,

B. Ilpomacoea, xkaunuaaT I0OpUIUIHUX
HayK, CTapIIuil HAyKOBUI CIIBPOOITHUK
AlIpH VYkpainu

Koncruryuiiina ¢gpopma aepxaBHOI0 NPaBJIiHHA:
J0 MOIIYKY ONITUMAJIbHOI MO/ieJii B YKpaiHi

3acHOBHUKAaMU MPE3UACHTCHKOT (hopMu mpaBiinHs BBakaloTs CILIA,
TOJIOBHA OCOOMBICTH SIKOI MOJISITac B 0OpaHHI NPe3uAeHTa 1 MapiIaMeHTy
BCEHAPOJHUM TOJIOCYBaHHSM, 1[0 PU3BOAUTH JI0 TOTO, IO KOXKEH 13 IHX
IHCTHTYTIB BJIaJIM CTa€ HOCIEM BCEHApOAHOTO MaHzara. [Ipore «moxaBiiiHa
JICMOKPATHYHA JIETITUMHICTBY ! Y BUTIAIKY PO301XKHOCTI MO3MIIIT TPE3UICHTA
1 MapIaMeHTy MopoJpKye npobiaemu. ToMy LITICHICTh YIIPaBIiHHS 32 TaKol
MoJieITi 3a0e31eUyEThCsI BACOKUM PIBHEM B3a€MO3aJICKHOCT OpTaHiB BIIAIH,
JUISL 9OTO GKOPCTKHI» MO IepKaBHOT BIal JOMOBHIOETHCS CHCTEMOIO
CTPUMYBAHb 1 IPOTUBAT, MOKIMKAHOIO 3a0€3MEYUTH K CAMOCTIHHICTh, TaK 1
B3a€MOJIII0 3aKOHOAABYOI Ta BUKOHABUOI I'JIOK JepKaBHOI BIaau. [HIIo0
XapaKTEPHOIO PUCOIO MPE3UIEHTCHKOI PecIyOIiku € nepcoHi(ikoBaHICTh
iHCTUTYTY TIpe3uaeHTa. Ocola, ska o0iiiMac mocay Mpe3ueHTa, HaII€Th-
s OpsiJ 13 (DYHKI[ISIMU TJIaBU BUKOHABYOI BJIAJU 1 HU3KOIO MIOBHOBAXKEHb,
IO XapaKTepU3yIOTh 11 sIK MpeacTaBHuUKa yciel Hamii. Y. Tadt Tak xapakre-
pu3ye Ie cTaHoBHINE: «B odax Hapoxy Mpe3uIeHT — IIe )KUBE BTIICHHS
BJIaJIM K Takoi. OT 4OMy CYCITIJIbCTBO MOKJIaa€ caMe Ha HbOTO BiJIIOBITab-
HICTB 3a Oy/Ib-KY JIif0 200 Oe3MisTBHICTEN .

[lepeBaroro npe3uIeHTCHKOI peciyOIliku € Te, 10 BUOOpeLb 10 3aBep-
LIEHHS IPEe3UAEHTChKOI BUOOPUOT KaMIaHil Moke nependayatu HIMOBIpHUIA
cKian ypsay (aaminictpanii mpesuaeHTa). Taka Mojenb opraHizanii 1epxas-
HOT BJIJIM JIO3BOJISIE OTIO3HMIIIT BiJIiIrpaBaT CBOIO POJIb, HE 3arPOXKYIOUU TIPU
bOMY ypsiIoBiii crabinpHOCTI. [IpoTe ii mepeBaru 3a yMOB HEPO3BUHYTOT
JIEMOKpaTii mepeTBOPIOIOTHCS Ha HENOMIKH. Tak, «BUCOKHUH CTYITIHB 11€HTH-
(hikoBaHOCTI ¥ IEPCOHI(PIKOBAHOCTI CTAHOBIATH CYTHICTH OOPOTHOH, KA
TOYHTHCSI 32 3aBOFOBAHHSI «IIPE3HUCHTCHKOT BIIaJH», B SIKId B OCTATOUHOMY

Y Jluny X. J{e. Jocrounctsa napnamentapusma / X. [k Jluni / Tlpenesst Bnac-
1. — 1994. — Ne 2. — C. 49.

2 Mur. 3a: nesuneep A. M. (mn.) Huxiasl amepukanckoit ucropuu / Iep. ¢
anr. Tepexosa B. 1. — M., 1992. — C. 414.
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MICYMKY «TIEPEMOKEITh OIEPXKYE BCe»!. Binrak crmbHa i omHOOCIOHA BiIaja,
Ha SIKy Opi€HTYIOTbcA, 3a B3ipueM CLIA, nuska kpain Jlaruncbkoi Amepuku,
3a BIZICYTHOCTI IEMOKPATUYHHX TPAJIHUIIN YaCTO PU3BOAUTH JI0 TIOTITUYHOT
HeCcTabLIEHOCTI — PEBOITIONIH Ta epsKaBHUX TIEPEBOPOTIB.

[MapnameHTChKa JIEMOKPATis y BUTJISI KOHCTUTYIIHHOT MOHApXii 41
MapJaMeHTChKOT pecityOmiKy HalOLIbII PO3MOBCIO/PKEHA caMe Ha €BpoIeii-
CbKOMY KOHTHHEHTI. ['010BHOI0 11 prcolo € Te, 1110 3aKOHO/1aBya 1 BUKOHABYA
¢byHKIIT B1agu GakTUYHO MPOAYKYIOTHCS TOJIITHYHOIO MAPTIEr0, sIKa Mmepe-
MoIvIa Ha BUOOpax, 1 BIITAK CTa€ pealbHUM IEHTPOM MPHUAHSTTS MTOJITHIHNX
pitieHs. ToMy MONITHYHI CUCTEMH CyYacHUX 3aXiTHUX JEMOKpaTiii 0a3yoTh-
CsI Ha JTBOX-TPHOX HAWOIIBII BIUIMBOBUX MAPTIsIX, SKi 3MiHIOIOTH OJTHA OAHY
Oisst KepMa JiepXKaBHOI BJIaJIM Ta yNpaBliHHS. Y KpaiHax, Je iCHye JBomnap-
titina (Benuka bpuranis, Kanana, ABctpanist) abo OararonapriiiHa cucTema
3 OJIHIEIO IOMIHYIOUOIO NapTiero (SInoHis), ypsiz, SKAi CKIaaeThes 3 JTiepiB
MapTii, M0 MalOTh OUTBLIICTh Y MApJIaMeHTi, uepe3 mapTiiHi (ppakuii KOHT-
POJTIOE TiSUTBHICTE MapiaMenTy. L cuctema Mae Ha3By «cnucrema KabiHeTy»,
abo «minicTepianizm»?. OGIpyHTYBaHHAM IIbOMY € chopMyiboBana y Beu-
Kiif BpuTasii Teopis «caMOCTIHHOTO MaHaTa, 3riHO 3 SKOK BHOOPII Ha
3arajibHUX BUOOPaxX BUCIIOBIIIOIOTHCS HE CTUIBKH 3a TOTO YM 1HIIOTO KaHIH-
Jiata B Iy TaTH, CKIJIbKH 32 YPSIOBY MOJITHKY a00 MPOTH HEl: THM CaMHUM
BOHH JIAI0Th [ICBHUIT MaHAT ypsiay’. Bigrak 3pocTae posb He TiTbKK CaMoro
ypsiy, a i oro miaBu. binbiiie TOro, piBeHb 3pOCTaHHS POl Mpem’epa B Oa-
raThOX BHIIAJKAX € BHIIUM, aHDK 3pOCTaHHS 3HAYCHHS YPSJIy, IO 1HKOIH
JI03BOJISIE IOPYILYBaTH MMUTaHHSA PO ICHYBaHHS B MapJIaMEHTChKUX KpaiHax
TaK 3BAHOTO «ypsimy mpem’epan®.

EdexruBHe QyHKLIOHYBaHHS MEXaHI3My 311HCHEHHS epKaBHOI BIau
32 yMOB IapIaMEHTCHKOTO MPABIiHHS € MOXKJIMBUM, SKIIO CYCHIJILCTBO Ma€
BUCOKHI PiBEHB MOJIITHYHOI Ta IPABOBOI KYIBTYPH, TOCBIT QYHKIIIOHYBaHHS
He3aJIeKHOI CyZ0BOI BJIaJ1, BUCOKUH piBeHb NOJIITHYHOI OpraHizaii, Xxapak-
TEPU3YETHCS HASIBHICTIO CTANOT MapTiiiHOT cucTeMu. | HaBnaku, ko Gopmy-
BaHHA YPsI0BOI OUIBILIOCTI € CKIIaJHUM, NTapiaMeHTchbka opMa XapakTepu-

"' Uur. 3a: nesuneep A. M. (ma.) LIUKIBI aMEepUKAHCKOW UCTOPUH. —
C. 287.

2 Mopo3soea JI. A. Teopust rocynapcrsa u npasa. — M., 2004, — C. 77.

3 TuB.: Oumun JI. M. TIpaBUTEIbCTBO B 3apyOekHbIX cTpaHax / JI. M. DuruH //
KonctutynmonHoe npaso 3apy0exussix crpat / [lox obmm. pen. M. B. barmas, YO. U. Jleii-
60, JI. M. DaTuna. — M., 2000. — C. 267.

4 JTus.: bpomxeo I1. DBomronus 6puranckoi konctutyuun / I1. Bpomxen. — M.,
1978. — C. 94-102.
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3y€ThCs HeCcTablIbHOIO, 110 HETATHBHO MO3HAYAETHCS HA AISUIBHOCTI ypsiy'.
30KkpeMa, SIKIO0 HeMae JOMIHYI04Oi mapTii abo cTilikol Koaumilii napTii, sKi
pa3oM CTBOPIOBANM O MapIIaMEHTCHKY OLIBIIICTh, YPSA € cIaOKuM 1 HecTa-
OUTBHUM, YacTO PO3ITYyCKAETHCS MmapiamMeHToM (mmicist Ipyroi cBiTOBOT BiliHM
ITanis nepexwna moHaa S0 MOMITUYHUX KPU3).

HesBaxaroun Ha Te, 10 MPE3UIEHTCHKA 1 MapJaMeHTChKa GopMuU Jep-
JKaBHOTO MIPaBIIiHHA MOOY/J0BaHI Ha PI3HUX OIIHKAX 3HAYYIIOCTI T1IOK BIIaIH
B MEXaHI3Mi MOy JIep»KaBHOT BJIaJlv, Y HAX € i CIUIbHI pucH. 30KpemMa,
ICHY€ TOYKa 30Dy, IO B CUCTEMI €JIEMEHTIB X (POPM JIep>KaBHOTO TIPaABITiH-
Hsl BCTAHOBJIFOETHCS CBOEPIIHUMN JTyalli3M BJIaJJTHUX BIJIHOCWUH BiJIOBITHUX
JIEp)KaBHUX OpraHiB (XO4a OJIHI HAYKOBIII JIyaJliCTUMHOIO BBAXKAOTh TUTbKU
HPE3UICHTChKY (hopmy?, a iHII — 3Mimnany?), sKuil HaKiIagae BiZOUTOK HA
3MmicT mpaBniHas®. SIK pe3yabrar, ypsil IPAKTUYIHO IIOTIHHAETHCS» B Ipe-
3UJICHTCHKIH peciyOili — MPe3uICHTOM, a B ITAPJIaMEHTChKIM — HapiiaMeH-
TOM. 3 METOIO TIO/IOJIAaHHS HENIOJIKIB MTapJIaMEHTCHKOT 1 TPE3UICHTCHKOI pec-
MyOJTiK Ta MOEAHAHHS 1X TIO3UTUBHUX PUC Y MEPITiN 31CHIOETHCS OOMEKEHHS
BOTYMY HEIOBIpHY (KOHIICHIIisI «PaIliOHATI30BAHOTO MapIaMEHTapU3MY»), a Y
JpyTiii, HABMAKH, 3aIIPOBAIKYIOThCS (X04a i oOMexeHo) ioro Gopmu. Sk
HACJIJIOK — 3aJTUIIAETHCS BCE MEHILIE «UUCTHX» TPE3UJCHTCHKUX abo mapia-
MEHTCBHKHX pecIyOriK. 3BiJICH BUCHOBOK, 3T1IHO 3 SIKMM JICSKI 1X TTO3UTHBHI
€JIEMEHTH CUHTE3YIOThCS B paMKax Mozei 3MilaHoi GopMHu Iep:KaBHOIO
npapiiHas’. 3 moriny M. JlfoBepike, «...BOHA CTAHOBHUTH CUHTE3 JCKITIBKOX
(hopM mpaBIiHHS: y3arajabHIOE ICTOPUYHHH JOCBIT (paHIly3bKOro OOoHamap-
TU3MY, aMEPUKAHCHKOTO NPe3nACHIaNi3My 1 OpUTaHCHKOT KOHIICTIIIT CHIIb-
HOTO TIpeM’ ep-MiHiCTpar®.

3aralbHIMHU TIPAaBOBUMH O3HAKaMH, SIKi B CYKYITHOCTI XapaKTepH3YIOTh
TEOPETUKO-IIPAaBOBY MOJIEJIb 3MillIaHO1 peciyOiky, €: 1) hopMyBaHHS ypsay

! TuB.: MenvHuuerxo B. Po3nofin i €qHicTh Bagy. 3apyOikHa MpakTHKa i HoTpe-
6u Ykpainu // Bige. — 2000. — Ne 9. — C. 147.

2 Tam camo. — C. 140.

> us.: T'ambype JI. C. B3anMOOTHOLICHHE BETBEH roCyIapCcTBEHHO BIACTH B
MeXaHH3Me pa3/esIeHHs BIacTeil: HCTOPHS U COBPEMEHHOCTD // AKTyalbHbIE IPOOIEMbI
pa3BUTHUS OOLIECTBEHHOM MBICIH M NMPAaKTUKK ynpasiuenus: CO. Hayd. Tp. — 3anopo-
Kbe, 1995, — C. 47.

4 lus.: Focman C. K. ®opMa MpasJiHHs Cy4acHOI JepKaBu: mpobiemu icTopii,
Teopii, npaktuku: MoHorpadis. — 3anopixoks, 2005. — C. 135.

5 TuB.: Meoywesckuii A. TIoMATHYIECKUN PEKUM U KOHCTUTYIIHOHHBIC H3MEHE-
Hust / PocCHICKHI KOHCTUTYIMOHATIHM3M: MOTUTHIESCKUH PEKUM B PETHOHATEHOM KOH-
Tekcre. — M., 2000. — C. 6-26.

¢ Duverger M. La monarchie républicaine ou comment les démocraties se donnent
des rois. — Paris, 1974. — P. 217.
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3a y4acTIO IJIaBH JIepKaBu (IIPe3UIeHTa) 1 MapIiaMeHTY; 2) BiIOBIIaNbHICTh
ypsily Iepes INIaBoIo JeprKaBu 1 Iepe napiaMeHToM; 3) OinedanbHICTb,
JlyajizM BUKOHABYOI Blaiu; 4) BIICYyTHICTh KOHCTUTYI[IHHOTO BU3HAUYEHHS
MIpe3H/ICHTA aHi SIK TVIaBM BUKOHABYOI BIIAJIM, aHi SIK INIABH YpAIy; 5) craryc
Ipe3nieHTa sIK apOiTpa abo (Ta) rapanTta y MeBHUX cepax AepiKaBHOT Ji-
SUTBHOCTI; 6) 3aMillleHHs TocTa (Mocan) Mpe3uIeHTa MUISTXOM 3arajJbHuX
psAMUX BUOOPIB.

Jlo meBHOTO Yacy 3MimaHi pecrryOIiku He BUPI3HSUIACS HMUTICHICTIO i
KBaTi(hiKyBaIMCh HETUIIOBUMH (HETTPAaBUIILHUMH)'. JIOCATHEHHST HOBOT SIKOC-
Ti TIOB’SI3YIOTH 13 CTAHOBJICHHSIM ()OPMH JIepKaBHOTO npapiiHHsa DpaHmii 3a
Koncrutymiero 1958 p. [Ipore cTBopeHHs 11i€l MOAEI CITUpaIocs Ha TIEBHUN
HaKOIMYEHUH 10 TOTo 4Yacy JOCBiJ €BpoNeiHchbKuX KpaiH. I xoua iHKOMM ic-
TOPUYHHUM «IPapOIUueM» 3MIlIaHOI MPE3UAEHTCHKO-TIAPIaMEHTChKOI pec-
myOJIiky BBaXXKaloTh HiMeuunHy, sika 3aKpinuia MeBHI pUCH i€l Moaerni y
Beiimapcpkiit Koncrurymii Big 31 mumast 1919 p.2, cinig 3a3Ha4mTH, 1110 BIiep-
1re BoHa Oyiia konctutyioBana y @irstamii 17 munas 1919 p.? Ipote ocran-
Hs CrIpo0a 3aro3MYCHHS] aMEPUKaHCHKOTO JIEPIKABOTBOPYOTO JOCBIAY i 1mo-
€IHAHHS MMO3UTHUBHUX BJIACTUBOCTEH MPE3UIEHTCHKOI 1 MaplaMeHTChKO1
pecny0uik Oyia 3nilicHeHa 0e3 ypaxyBaHHS IOJIITUYHOI CHTyalil B KpaiHi.
Sk pe3yinbTaT — IPYHTOBHI KOHCTUTYLiHHI nepeTBopeHHs B 70-x pokax Ta
icToTHE peopMyBaHHsI KOHCTUTYIIT B 90-X pokax XX CT. MpU3BeIH J0 repe-
xony DiHAsSHAIT BII IPE3UACHTCHKO-IapIaMEHTChKOT /10 MapiIaMeHTChKO-
Npe3uIeHTChKOI pecyOriku®. Uepes HeTpUBaIuii JOCBiA anmpobartii HOBOT
Jep’KaBHO-BJIAIHOT KOHCTPYKIIT He CTajIa KIACHYHUM 3Pa3KoM MPE3UICHTChKO-
napiaMeHTchKoi popmu aepkaBHOro npasiins i Himeuunna 3a Koncrury-
uiero 1919 p. Bigpomkena mnicist pyroi cBitoBoi BitiHu HiMeuunHa He 110-
BEpHYJIacs 10 NPE3UACHTChKO-NIapIaMeHTChKOI MOJIelTi, 00paBIIN apIaMeHT-
CbKy (hopMy pecryOaiKaHChKOTO MTPaBIIiHHSI.

®dpaHIly3u K, HaBMAKW, BIIMOBHIIUCS BiJ mapiaMeHTchkoi YeTBepToi
Pecmryomiku (1946—1958 pp. ), ckacyBanu Koncrurymito 1946 p. i npuitHsim
IHIITY, sIKa 3aKpinuia i HOBY KOHCTPYKIito Biaau. [Ipuuuna B TOMYy, 1110 map-

! Tus.: Myxaes P. T. Teopust rocynapcTsa u npasa: YueOHuk st By308 / P. T. My-
xaeB. — 2-¢ u3n., nepepad. u gomn. — M., 2005. — 544 c.

* us.: Capmopi [oic. TIopiBHSUIIbHA KOHCTUTYLIiTHA iHKeHepist: JlocnimKkeHHs
CTPYKTYp, MOTHUBIB 1 pe3yiasraris: [lep. 3 2-ro anmt. Bux. — K., 2001. — C. 121; Cmpa-
x06 M. M. Ictopist nepraBu i npaBa 3apyOixHUX Kpain: [Tigpyd. 1uist cTya. I0pua. crer.
BHIIL. 3aKJ1. ocBitH. — X., 1999. — C. 353.

3 luB.: Mopeynosa M. A. Tocynapcreentnoe npaBo OunisHun: MoHorpadis. —
M., 2005. - C. 19.

4 TIpaBOBBIE CUCTEMBI CTPaH MUpa: DHIMKI. cripaBouHuk / OTB. pex. A. f1. Cyxa-
peB. — 2-e u3A., u3MeH. u pom. — M., 2001. — C. 703.
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JaMeHTChKa (opMa Jep>KaBHOTO MPABIIiHHS HE 3MOIVIa 3al00IrTH YPSIIOBUM
Kpu3aM, siki ctanu xpoHiuaumu. 1o 6epesnst 1958 p. ypsa @. Kaiispa OyB
JBAJIISITAM 3 MOMEHTY BCTaHOBJIEHHsI UeTBepToi PecmyOiiku, a cTBOpeHHS
MOHOJITHOI MOMITUYHOT OUTBIIIOCTI, 31aTHOT yTBOPHUTH CTAOUTHLHUH YPsiJl, Y TOH
niepioz; Oys10 HeMOXKITMBUM. be3nocepenHiM MPUBOOM T IEPETBOPEHD CTAIN
nozii B AJDKUpi — KOJMIIHIA (QpaHITy3bKii KOJIOHIT, 3arpo3a rpoMaasiHChKOT
BiliHM Ha3piBaia i y @panii. [Tpasi it IeHTpUCTCHKI MapTii B TapiIaMeHTi 10-
MODIIKCS Tiepenadi Beiel moBHOTH JiepkaBHOT Biaau [lapnro ne Tomnro. Poz-
pobiienuii mpoekt KoncruTytiii Oyito nepesano Ha 3arallbHOHAIIOHAIBHUN
pedepenaym i 28 BepecHs 1958 p. cxBasieHO OUIbIITICTIO BUOOPIIIB'.

YV HayKkoBil JiTeparypi HaOIIbII TOUTUPEHOIO € TOYKa 30Dy, 32 KOO
[I’sita PecmiyOnika y ®paHiii BBaXxaeTbCs KIIAaCHYHOI0 3MILIAHOK0 peciyOiti-
KO0, 3 YAUM MOXKHA TIOTOJTUTHCS, X04a 1 13 IEBHUMH 3acTepekeHHsMH. [1o-
repiie, BOHa OyJia BCTAaHOBIIEHA He 3 MPUUAHATTAM KoHcTHTymii 1958 p., a B
1962 p., ko Ha pedepenaymi Oylio yXBaleHO pillIeHHS PO Mepexia 10
BCEHAPOJHUX BUOOPIB Npe3uJeHTa. Y pe3ynbTrari Ipe3uIeHT CTaB MOBHO-
B2XHUM TPEJACTABHUKOM Hallil, a CUTYyallisl pi3HOI NapTiHOI HAJIEKHOCTI
Npe3uICHTA 1 MapIaMeHTy (MapIaMeHTChKOT OUTBIIOCTI) 1 SIK HACTIIOK — HO-
ro BIUIMB Ha mpoiiec GopMyBaHHs ypsioy cTaym peanbHicTio. [lo-apyre,
MOJI€JIb IIOALTY AEPAKABHOI BIaJM 1 BIIIOBIIHA CUCTEMA CTPUMYBAHb 1 IPOTH-
Bar, CTBOpEHa i anpoOoBaHa MOJIITHKO-IIPaBOBOIO IpakTHKoo [1’sT01 Peciy-
Omiku y @paHiiii, BiIMOBIIa€ came MPe3uIeHTChKO-apIaMeHTChKOMY Pi3HO-
BU/Ly 3MilIaHOT peciyOiky. 3a X YMOB caMe 00CAT TOBHOBaXKEHb MPE3H-
JICHTA JI03BOJIsiE HOMY BCTYIAaTH B KOHKYPEHIIIIO 3a MpaBo (hOpMyBaHHS
YPsLY, OCHOBOIO SIKOT € MTPaBO IJIaBHU JIEPIKaBH PO3ITYyCKaTH NapiiaMeHT. [1pu
[[bOMY MPE3U/ICHT BUIBHUI Y IPUAHSTTI PIICHHS 3 IbOTO NMUTAHHSI: BiH HE
3B’s13aHUH aHI MONIEPETHHOI0 KOHTPACUTHATYPOIO TIPeM’ €p-MiHICTpa, aHi
iIcTaBaMu PO3IYCKY MapiaMeHTy.

CBOEPIHICTB OLTY IEP’KABHOT BIAIN B IIPE3UICHTCHKO-TIAPIaMEHTChKIN
pecnyOtiili nojsirae B Tomy, 1o 1i QyHKI[IOHAJIbHUAN aCleKT 3aJIeKUTh BiJl
CHIBBITHOIICHHS TOJIITHYHUX CHJI y TTapiiaMeHTi. Y pasi mepeMoru Ha map-
JIAMEHTChKUX BUOOpAax MOJIITHYHOT NapTii, AKka MNATPUMYE NPE3UACHTa, yPAA
(hakTHUHO (POPMYETHCS MPE3UAESHTOM, KOJIM Ha MapIaMeHTChbKUX BHOOpax
nepemarae Ono3uiiiiHa Npe3uIeHTy NOMiTHYHA MapTis — napaameHToMm. Lle,
BIJITOBITHO, 3yMOBIIIO€ JIBa MOXKIIUBI Iepionu (IUKIN) QYHKIIIOHYBaHHS

! Koncruryuuu 3apy0exHbIX rocynapcTs: Benukoopuranus, @panuus, [epma-
Husi, Uranus, Esponeiickuii Coro3, CIUA, SInonus, Munus: Yue6. nocodue / Cocr.
c0., mmep., aBT. BBeI. U BCTyI. cT. B. B. MakmakoB. — 5-¢ uszz., nmepepad. u gom. — M.,
2006. - C. 41-43.
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Jep’KaBHOTO MEXaHI3My — MPE3UICHTCHKHI Ta MapIaMeHTChKHHA («CITiBICHY-
BaHHS BJIaJM»). 3a3HAYNMO, 1[0 «CITIBICHYBAaHHS BJIaJi» — HE JIHIIE Teope-
THYHA KOHCTPYKI[iS: TaKe CIIBBIAHOMICHHS MOJITHYHUX CUJI ICHYBAJO Y
Opanmii B 1986—1988, 1993—1995 pp. Tta 3 1997 p. no uepsens 2002 p.
Croronni ®paniis QyHKIIOHYE 32 IHIIOK — «MAPTIHHO-TPE3UICHTCHKOIO0
CHCTEMOI0», IPUUMHAMH YOTO CTAIM KOHCTUTYILIiHI 3Mian 2000 p., Ha mia-
CTaBi SIKUX CTPOK MOBHOBKECHB IPE3UICHTA CKOPOUYCHO 3 7-MH JIO 5-TH POKIB.
OTxe, 32 YUHHUM (PaHIy3bKAM 3aKOHOJABCTBOM 1 IPE3UJICHT, 1 ISy TaTH
HUKHBOI MajlaTU (PaHIly3bKOr0 MapjJaMeHTy 0OUparoThCs Ha OJHAKOBUMN
CTPOK, a iX BUOOPH MPOXOAATH Maiike OIHOYACHO.

binedanpHicTh BUKOHABYOT BIIA/IM Y 3MillIaHiil (GopMi MpaBiiHHS 03HAYAE
ICHYBaHHSI IBOX KePIBHHUX LEHTPIB — IPE3UICHTA 1 IIaBU YPSILY, a yasli3M — Te,
110 BOHA 3IIHCHIOETHCS YPSIZIOM 32 OTHOYACHOT HAsSBHOCTI TIEBHUX BUKOHABYMX
3a CBOEIO IOPUIMYHOIO TIPHPOJIOK0 TIOBHOBAXKEHD Y Nipe3uieHTa. KoHcTuTyii
TaKUX PeCITyOJiK MICTSTh BU3HAYCHHS YPSIY SIK CyO’ €KTa BUKOHABYOI BIIaJIH.
[pore ropuanYHa MPUPOIA BUKOHABYMX MOBHOBAXKEHb Mpe3UIeHTa (TIopsiz i3
MIPEICTaBHULILKIMH, apOiTPaKHIUMH TOLIO) BUILIMBAE 3 KOHCTUTYIIHHUX T10-
JIOKEHb 1 MOXKe OyTH Pi3HO. 3HAYCHHS YpsIy 00yMOBIFOETHCS HOTO CTaHOBH-
IIIeM K CaMOJIOCTaTHROTO KOJICTiabHOTO OpraHy BHKOHABYOI BIIAJIH, BiIOBI/I-
HO, 1 JOCUTh BarOMUM € CTAHOBHILIE IIPeM€p-MIHICTpa, IKUH BUCTYIIAE IIIABOIO
ypsiy 1 Ma€e 3Ha4YHUH 00CAT BlIaIHUX OBHOBaXKeHb. [IpoTe «1yasi3m» BUKOHAB-
4Oi BJIaJ¥ MPH 3MilIaHiid Gopmi He 03HAYAE, 10 Pi3HI CETMEHTH BUKOHABYOT
BJIAJIM MIOPSIAKOBYIOTHCS PI3HUM LIEHTPAM — MPE3UCHTY a0 ypsiTy, a repe-
JIOBCIM 3MiHY BHACIIJIOK ITOJIITHYHOTO YHHHHKA (TIOJBIHHOI TEMOKPATHIHOT
Jeritumantii) NeBHUX LUKIIB (DyHKIIOHYBAHHS JEPKABHOTO MEXaHi3My — IIpe-
3UEHTCHKOTO 200 MaplIaMEHTCHKOTO («CIIIBICHYBaHHSI BIIAIII).

[Mporiec 3amo3nyeHHs hpaHITy3bKOr0 JOCBITY BiIOyBaeThCs 3 KiHIst XX CT.,
XapaKTePU3YIOUHCh TEHICHIIEI0 JO KOHCTUTYIOHAI3aii 3Mimanoi Gopmu
JepxkaBHOTO TpaBiiHHA. ChOTOMHI /0 YUcia 3MIMIAHUX peciyOik
(Mpe3nIeHTCHKO-TTAPIAMEHTCHKHX 1 TAPIIAMEHTCHKO-TTPE3HICHTChKUX) BiJI-
HOCSTBH JIOCUTH Oararo JiepkaB: ofHi gociiganku — Opanmiro, OinmsHIiTO,
Vkpainy, Binopycito!, i — momarots [losbmury i Jlarsiro?®, Bonrapio it AB-
crpito’, Hexiro, Itamiro, JIuty # Ecroniro®, FOrocnasiro, Xopsarito, CiioBe-

! TuB.: Yupkun B. E. KOHCTUTYIIHOHHOE MPaBO 3apyOexkKHBIX CTpaH. — 3-¢ U3,
nepepab. u gon. — M., 2001. — C. 163.

2 TuB.: Apanoscxuii K. B. TocynapcTBeHHOE MPaBO 3apy0eiHBIX CTpaH. — 3-€
W37 Jom. u nepepad. — M., 2001. — C. 169.

3 us.: Komapos C. A. Teopus rocyaapersa u nipasa. — M., 2003. — C. 225.

4 Tus.: Caxapos H. A. IHCTUTYT NpPE3UICHTCTBA B COBPEMEHHOM Mupe. — M.,
1994. — C. 20.
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Hit0!, IHKONM Bif3HAYAIOTH, 110 Ipmanmis i Icmanmis, ski GyHKIIOHYIOTH B
OCHOBHOMY $IK ITapJaMEHTCHKI, TAKOK MAIOTh OKPEMi €JIEMEHTH, XapaKTepHi
IUTSL pecItyOITiK 31 3MiIaHo0 GopMor0 IepKaBHOTO MpaBIiHHsA®. Yce dacTi-
11e, — 3a3Hayae 3 LbOro NPUBOAY BiIOMUH POCIHCHKUI JepixaBO3HABELb
B. YupkiH, — y KOHCTUTYIISIX IPIOPUTET HAAAETHCS 3MillIaHii hopmi rpas-
JiHHS — HAaMiBIPEe3WACHTCHKIN, HaiBOapIaMeHTChKil pecmyomini. Came
TaKky hopmy 0Opau OUIBIIICTE HOBUX MOCTCOMIAMICTHYHHX Aeprkas’. [Ipore
aHaJIi3 KOHCTUTYIIITHUX ITOJI0KEHb 1 KOHCTUTYIIHHOT IPaKTUKU KpaiH MOJIO-
JI01 IeMOKpaTii CBIAYUTH MPO Te, 110 iX (hopMa npaBiIiHHA BiAPI3HIETHCS Bij
KJIacu4HO1 (PppaHIly3bKOi) MOAETI NPE3UAEHTCHKO-TIapIaMEHTChKOI peciy-
OJTiKkM, SIKY JIep>KaBO3HABII 3a3BUYail OTOTOXKHIOIOTh BIIACHE 31 3MIIIAHOIO
pecyOITiKoro sIK Takoro. ToMy IIeBHUM BiAIYKOM Ha 3MiHH TOJIITHKO-IIPABOBHX
peadiii, 1o BigOyBarOThCs MPOTITOM OCTAHHIX JIECATHIITD, CTAIIO BHOKPEM-
JICHHSI TaKOT0 PI3HOBHUIY 3MIMAHOI pecnyOIiky, K MapiIaMeHTChKO-
HPEe3UCHTChKE IPaBIIiHHS.

Konmenuiist HoBoi Koncrurynii Ykpainu, cxBanena BepxosHoro Pajoro
YPCP 19 uepBns 1991 p., nependayana, 1o B KOHKPETHO-ICTOPHYHHUX YMO-

€ mpe3uaeHTcrka pecryomika?, [T’ srroro mumas 1991 p. ynana Toai KoncTn-
tyuiss YPCP 1978 p. Oyna nonoHeHa raBoto «[IpesuneHt Ykpainuy, B ki
3akpimiroBaiocs, mo [pesngeHt Ykpainu — riiaa Jiep>kaBy i I7iaBa BHKOHAB-
yoi Baau Ykpainu. Y 3B’s3Ky 3 yBeneHHsAM nocaau llpesuaenra Oyna ic-
TOTHO 3MiHeHa KomrereHIist BepxoBHoi Paju ta 11 [pesuii, ypsay Ykpainu.
Hepunii odiniitauit npoext HoBoi Koncrutynii Ykpainu, pospoOnenuii
pobouoro rpynoro Korcturyniitnoi Komicii (suctonan 1991 p. ), mependauas,
o [Ipe3ueHT € maBoro 1 Aep>kaBy, i BAKOHABYOI BIIA/IN, HOMY HaJaBaJuCs
MOBHOBakeHHs 110 (popmyBanHI0 KabineTy MiHicTpiB 6e3 BIUIMBY Ha Iei
npoLec NapIaMeHTy.

Hosuii BapianT npoexty Koncruryii (y penakuii Bix 27 tpasas 1993 p.)
MOJICIIIO€ TIPE3UACHTCHKO-NIAPIIAMEHTCHKY pecityOiiKy. Baromum mosoxeH-
HsM € Te, mo [Ipe3uaeHT € raBoko JAepKaBH i jaie Bij ii imeHi (cT. 144).
[Ticna BepecHs 1993 p. no yepBHs 1994 p. Ha mincrasi Ykasy [Ipesunenra

" Koncrurynust Poccuiickoit @enepaunn: [IpobnemHusblii kommeHTapuii / OTB.
pen. B. A. UerBepuun. — M., 1997. — C. 352.

2 Muwun A. A. KoHCTHTYIHOHHOE (TOCYAapCTBEHHOE) IPABO 3apyOEKHBIX CTPAH:
Y4eOuuk. — 5-¢ u3., nepepad. u gom. — M., 1996. — C. 89.

3 Tus.: Yupkun B. E. CoBpeMeHHas MOJIeNIb KOHCTHTYIMH: [IPEKHUE U HOBBIC
npuopuretsl // [IpaBoBenenue. — 2003. — Ne 2. — C. 54.

* Konctutyuist He3anexxHoi Ykpainu: Y 3 kH. / 3a 3ar. pen. C. Tonosaroro. —
T. 1. - K., 1995. - C. 72-74.
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Big 27 BepecHs 1993 p. «IIpo kepiBauurBo Kadinerom MinicTpiB Ykpaiam»,
SIKUM TJIaBa JIEP’KaBU MOKJIaB Ha ceOe 000B’sI3KK 10 0e3M0CePEaHbOMY Ke-
piBHuLTBY Kabinerom MiHicTpiB, YkpaiHa cTae (PaKTHUHO MPE3UIEHTCHKOIO
pecry6itikoro'. BHACIIIOK HU3KH HOCTPOKOBHX BHOOPIB KOHCTUTYIIHUIN
nporec B YkpaiHi 3aranbmyBaBcst miciist 26 sxoBTHs 1993 p. V neit yac na-
Oya pO3BUTKY 1/1esl IPUHHATTS Masioi KOHCTUTYLIi, TOOTO KOHCTUTYLIHOTO
aKTa, IKUU peryioBaB OU TUIBKU 3acaju opraHizaiii gep:kaBHOI BJa/u.
Bowna Oyna peanizoBana y BUDNISII KOHCTUTYIIIHOTO TOTOBOPY, IPHUHATOTO
8 uepBHs 1995 p., Mixxk BepxoBHoto Panoro Vipainu i [Ipesunenrom Ykpainu
IIPO OCHOBHI 3acajiu oprasizaii i GyHKIIOHYBaHHS JepKaBHOI BIAJH 1 Mic-
LIEBOT0 CaMOBPsIyBaHHsI B YKpaiHi Ha MEpioJl 10 MPUHHATTS HOBOI KOHCTH-
Tynii Ykpainu. KoHCTUTYIHHUIA TOTOBIp HE MiCTHB TOJIOKEHHS, iKCyH09O-
ro (hopMy JIep>KaBHOTO MPaBIIiHHS, IPOTE 3 HOT0 aHaI3y MOXKHA JIHTH BH-
CHOBKY IPO MepeBary eJIeMeHTIB mpe3uieHmianiamy. [Ipesunent Ykpainu
BHM3HABaBCs IVIaBOIO JEPXKaBH 1 BUKOHABYOI B[y, SIKY 31iHCHIOBaB depes
OYOJTFOBaHI HUM YPsIJT i CUCTEMY IIEHTPaJIbHUX 1 MICIIEBUX OPTaHiB JIEPKaBHOT
BUKOHAaBYOI Baju (cT. 19). Bin npusnavae [Ipem’ep-minicTpa i hopmye ckmasn
Ypsnay (ct. 22). I [Ipesuzaenrt, i Kabiner MinicTpiB Ykpainu MarTh 1paBo
3aKOHOJIaBYO] iHiliaTuBH y BepxosHiit Paxi (ct. 15).

3ronom Ha (OHI CyrepedHOCTel MOoI0 3aCTOCYBaHHSI MOJOKEHb J{oro-
BOpY PO3I0YABCS HOBUI eTal KOHCTUTYLIHHOrO mpouecy. Pe3ynsraroM 1iei
poGotu Oyno npuiiHsaTTs Koncruryuii Yipainu 28 uepsast 1996 p., sika 3a-
Kpiluiia MOJeb MPEe3uIeHTChKO-TIapIaMeHTChKOI pecyOIiku, 30KpeMa
Bu3Haumia [IpesnienTa sk m1aBy JeprkaBH, IO JIA€ MMiJCTAaBH BECTH MOBY TIPO
Horo craryc sk IIpo BTUIEHHS Ta yOCOOJIEHH JIep>KaBU 1 IepKaBHOI BIaIu B
opraHoMm BUKOHaBYOl Biaau B Ykpaini € Kadiner Minictpis. [Ipem’ep-
MiHicTpa npu3HauaB [Ipe3usieHtT, ajne ue ioro pimeHHs HaOyBalo YUHHOCTI
TIJIBKY MICIISt OTPUMAHHS 3T0/IM OUIBIIOT TOJIOBUHU KOHCTUTYIIIHHOTO CKIIA Ty
TapiIaMeHTy.

[Mounnaroun 3 2002 p. Oyi0 MPOTOJOUIEHO KypC MEPEexXoay IO
MapJIaMEHTCHKO-TIPE3UIEHTCHKOT ()OPMU AEP>KaBHOTO IIPABIIIHHS, a 3 )KOBTHS
2002 p. m1aBa fepaBu CTBOPHUB KOMICIIO MO MPOBEICHHIO KOHCTHTYIIHHOT
pedopmu. Hanpukinni 2002 p. y BepxosHiit Paai Oyna cTBopeHa i po3mno-
Yana IisutbHicTh TUMUacoBa crieniaibHa KOMICis 3 JOOTIPaIFOBAHHS ITPOCKTIB
3aKOHIB IO BHeceHHs 3MiH 1o Koncrutynii Ykpainu. Ilpesunent Ykpainu

! Tus.: 3acyb A. TlpuHUMI PO3IOALTY BIaJ B HOBITHIl yKpaiHCHKill KOHCTH-
TyHilHO-TIpaBOBilf mpakTHii // BicH. Akax. mpaB. Hayk Ykpainu: 30. Hayk. mp. — X.,
1998. —Ne 2. - C. 41.
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6 6epesnst 2003 p. BHIic 10 BepxoBHoi Pajgu s monepeiHbOro BUBYCHHS 1
00TOBOPEHHsI BIACHHI 3aKOHOIIPOCKT PO BHECCHHS 3MiH 10 KoHcTHTYIIT!
1 ONPHJTIOHUB yKa3 PO BCeHapoHe iforo odrosopenHs>. [Tpu ipoMy 3 po3-
raay He OyJo 3HATO 3aKOHONPOEKT PO BHECEHHs 3MiH 10 Konctutyuii
VYkpainu, skuil yxe npoimos nepeBipky B Koncruryuiitnomy Cyni. JleB’sitoro
kBiTHs1 2003 p. Oyau MpoBeACHI MapIaMEHTChKI CITyXaHH, Ha KX HAPO/IHI
JIeIyTaTd He OOMEXHIINCS OOTOBOPEHHSM JIMIIE OHOTO 3aKOHOTIPOCKTY, a
OXOILTFOBAIIMCS BC1 aCTIEKTH pe(OpMyBaHHSI MOJITHYHOT CHCTEMH.

Sk 1 B Texeri unHHOI KOoHCTUTYLII, TaK 1 y 3allpONOHOBAHUX 3MiHAX JI0
Hei He Oyno Oe3nocepeaHbo 3a3HAYEHO, KO0 camMe — MPEe3UAEHTCHKO-
NapJIAMEHTCHKOIO YH aplIaMEeHTCHKO-TIPE3UICHTCHKOI0 — PECITyOIiKOI0 Ma€e
crartu Ykpaina. 20 gepsust 2003 p. BianoigHo go crareit 93 i 154 Konctu-
Tynii YKkpaiHu TiiaBa JepiKaBH MMoJaB Ha po3risia Bepxosuoi Pagu mpoekr
3aKOHY NP0 BHECEHHS 3MiH 710 KoHCTUTYIIT YKpaiHu 3 IPOXaHHIM pO3IJIs-
HYTH HOro I103a4eproBo sIK HEBIJKJIAIHUN, BPaXOBYIOUH Ha/I3BUYaHy Bax-
JIMBICTh TA aKTYaJIbHICTh MOPYIICHHUX Y HHOMY MUTaHb*. 3TiHO 3 MPOLIEIYPOFO
HalpaBJIeHHs 3aKOHOMPOEKTIB M0 BHECEHHIO 3MiH 10 Koncruryuii 1 Bu-
cHoBKiB 10 Koncturyniiitnoro Cyny Ykpainu ['onosa BepxoBnoi Pann
12 mumast 2003 p. BHIC Ha PO3IISLI MPE3UJCHTCHKUI 3aKOHOMIPOCKT. Alle
[Ipe3uneHT Ykpainu NpuiiHSB pillIeHHs PO BIIKIMKAHHS CBOTO 3aKOHOIIPO-
exty 3 Koncturyuiitnoro Cyny.

[Monanbmi 3ycusutst Oyau CIPSIMOBaHI Ha TMONIYKH KOMIIPOMICY, KU 1
Oyro 3HaiieHo Ha 0a3i OJJHOTO 3 TPHOX MaPIAMEHTCHKUX 3aKOHOIIPOCKTIB
po BHeceHHs 3MiH 10 Koncrutynii Yrpainu® — 3akonomnpoekty Ne 4105, 3
SKOTO BHJIYYHJIH MOJIOKeHHs po oOpaHHs [Ipesunenra mapaamentom. J{is

! TIpo Buecennst 3min 1o Koncrutyuii Ykpainu: [Ipoekt 3akony Yipainu // Ypsi.
Kyp’ep. —2003. — 7 6ep. (Ne 44-45). — C. 2-4.

? TIpo BHeceHHs 3MiH 10 Konctutyuii Ykpainu: Ykas Ilpesunenra Ykpainu mpo
BHECEHHsI Ha BCEHApOIHE 0OrOBOPEHHS MpoeKTy 3akoHy Ykpaiuu // Ypsia. kyp’ep. —
2003. — Ne 44-45. - C. 2.

* Pepopma mosmiTHYHOI cuCTeMH B YKpaiHi: MeTa Ta KOHIIENTYaJbHi 3aCaji KOH-
crutyniinux 3miH: [loct. Bepxos. Pagu Yipainu npo npoBeneHHs TaplaMeHTChKUX
ciyxanb // Tonoc Ykpainu. — 2003. — 4 kBit. (Ne 65). — C. 3.

* TIpoekT 3aKOHY Mpo BHeCeHHs 3MiH 10 KoHeruTyuil Yipainu / Ypsia. kyp’ep. —
2003. —21 geps. (Ne 113). — C. 3, 4.

5 TIpoekt 3akoHy mpo BHeceHHs 3MiH 10 Koncruryuii Ykpainu Ne 3207-1 Bin
1 mumast 2003 poky // Tonoc Yipaian. —2003. — 12 cepm. (Ne149). — C. 10, 11; IIpoexr
3aKoHy Ipo BHeceHHs1 3MiH 10 Konctutyii Vipainu Ne 4105 Bix 4 Bepecus 2003 p. //
Tonoc Yrpainu. — 2004. — 16 ciu. (Ne8) — C. 4, 5; [IpoekT 3akoHy PO BHECEHHS 3MiH
1o Koncturynii Yrpaian Ne 4180 Bix 19 Bepecust 2003 p. // IIpaBo Ykpainu. —2003. —
Ne 10. - C. 10-16.
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ronocyBanHs BepxoBHaoi Paau 8 kiTHst 2004 p. Oyiio 3anponoHOBaHO 3aKOH
Vipainu Ne 4105 «IIpo Buecenns 3min 10 Koncturymii Yrpaiamy»', skuit
JicTaB [ONEPEAHIO MIATPUMKY HapiamenTapis 1e 4 sepecHs 2003 p. Onnak
BiH He OyB migTpUMaHui KBasnigikoBaHow OinbnricTio BepxoBHoi Panu.
[licas apyroro Typy ronocyBanHs Ha Bubopax Ilpe3unenra Ykpainu
21 nucromaga 2004 p. Bepxosna Paga 8 rpyaus 2004 p. npuiiHsiia B akeTi
JIeKLITbKA 3aKOHIB, OJJHUM 3 sIKHX OyB 3akoH «I1po BHeceHHs 3MiH 10 KoHcTHTy-
il Yipainmy» (Ne 4180), sikuit monepenHpo Oyno yxsaieno 19 Bepects 2003 p.
OinpiricTio AenyTariB BepxoBroi Paau Ykpainu?®.

Amnani3 3akony Yipainu «IIpo BHecenHs 3miH 10 Koncturyuii Ykpainm»
Bin 8 rpynust 2004 p., sikuii HaOyB unHHOCTI 1 ciunst 2006 p., 103BOJISIE KOH-
CTaTyBaTW MparHeHHs 0 BTUICHHS B YKpaiHi 3MilIaHOT MOJeJi MPaBIiHHS,
sIKa, IPOTE, HEe BUYepIIaia pecypciB CBOTO BIOCKOHAJICHHS B XOJIi MOAAJIBIIO-
T'O KOHCTUTYIIHHOTO peopMyBaHHs. AJiKe 3MiHa (POPMH TIPaBIIHHS 3adinae
BU3HAYCHHS 3arajlbHUX 3acajl KOHCTHTYIIIHHOTO Jaay B YKpaiHi, 0 BiAIO-
BinHO 10 pimenHs Koncturymiitnoro Cymy Bin 5 sxoBTHs 2005 p. € BUKIIIOU-
HHUM IIPaBOM HapOjy-.

Tak, [Ipesunent Ykpainu 30epirae ctatyc rapanra Jep>KaBHOTO CyBepe-
HITETY, TepUTOpianbHOI HiMicHOCTI YKpainu, nogepkanus Koncrurymii
VYkpainu, mpaB 1 cBoOO MonuHu 1 rpomMansauHa (4. 2 ct. 102). CTocoBHO
rapaHTyBaHHs JOTpUMaHHs KOHCTHUTYIIIT, siKe MOXKe 3/1IHCHIOBATUCSI IIISIXOM
3BepHeHHs [Ipesnnenrta qo Koncruryniinoro Cyny Ykpainu, To, Ha [yMKY
M. 1IBika, npu IbOMY BiH BUKOHYE POJb OJHIET 31 CTOPIH y CHOPi, IO BH-
uukae?. 30eperxenns 3a [Ipe3ueHToM rapaHTyBaHHsI ISPKABHOTO CYBEPEHi-
TETY, TEPUTOPIAILHOT IITICHOCTI, MPaB Ta CBOOO/I JIOAWHHU 1 TPOMAJISTHUHA
OB’ sI3aHE 3 TUM, 10 JUTS pealtizallii Iiboro MOJIOKEHHs HOMY ITOTPiOHO CIpH-
SIHHSA ypsilty, OCKUIbKH cT. 116 Koncruryuii 3axpimoe, o Kadiner MinicTpis
VYkpainu: «1) 3a0e3neuye nep:kaBHAN CyBEPEHITET 1 EKOHOMIUHY CaMOCTIHHICTh
Ykpainu, 31iHCHEHHS! BHYTPIIIHBOI 1 30BHIIIHBOT MONITHKU JICPIKaBH, BUKOHAH-
Hs KoHeruTynii 1 3axoHiB Yipainu, aktiB [Ipesunenta Yipainu; 2) BXUBac 3a-
XOJIIB IIOJ10 320€31eUeHHSI IPaB 1 CBOOO]T JIFOIMHH 1 POMAISIHHHA; . .. 7) 3/1IHCHIOE
3aX0/H 11010 3a0e3meueHHs] 000POHO3MaTHOCTI 1 HAI[IOHABHOT Oe3MeKH
VYkpaiau, TpoMaicbKOTo MOpsAKYy, 00pOTEON 31 3MOYMHHICTIO». OCKIIBKH

! TIpoekr 3akoHy Mpo BHeCeHHs 3MiH 10 Koncruryii Ykpainu Ne 4105 Binx 4 Be-
pecust 2003 p. // Tonoc Ykpaiuu. — 2004. — 16 ciu. (Ne8) — C. 4, 5.

? Tpo BHecenHs 3MiH 10 Koncrutyii Yipainu: 3akon Ykpainu Bix 8 rpya. 2004 p.,
Ne 2222-1V// Tonoc Ykpaiau. — 2004. — 8 rpya. (Ne 233). — C. 3.

3 Oiuiitnuii BicHuk Ykpainu. —2005. — Ne 41. — Cr. 2605.

4 AxtyanpHi mpobieMu icTopii Ta Teopii aepikasw i mpasa: Kpyruii crin // Bich.
Axan. mpas. Hayk. —2001. — Ne 4. — C. 249-257.
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BUIIIe3a3HAYCH] MOBHOBAXXCHHS yPSAY Ha MPAKTHI Peali3yloThCs CHIIAMU
MinictepcTBa 00oponH, MiHicTepcTBa BHYTPILIHIX clipaB, MiHicTepcTBa
3aKopoHHUX crpas Ta Ciry:x0u 6e3nekn Ykpainu, To [Ipe3nnenT moBuaeH
AKTHUBHO B3a€EMOJIATH 3 iX KepiBHUKaMU. OKpiM TOro, BTpy4aHHS IIIaBU
nepkaBu y chepy BUKOHABUYOI BIagu 3yMOBIIOETbCS i THUM, 110 . 18 CT.
106 Konctutyii 3akpimitoe, mo BiH odomtoe Pagy HamioHanbHOT Oe3nexn
1 000poHH YKpaiHu, sika KOOPJUHYE 1 KOHTPOJIIOE NisTIbHICTh OpraHiB BH-
KOHABYOI By y cepi HamioHambHOT O6e3mekn i odoponu (4. 2 ct. 107).
OTxe, 3a3HaueH] MOBHOBAXXEHHS AAlOTh IiJCTAaBU IVIaBi JepiKaBU BBaXKaTu
cebe «KIIOYOBOIO CKJIAJ0BOI0 KOHCTUTYLIHHO BCTAHOBJIEHOT CUCTEMHU BH-
KOHABUOI BIIagm»'.

OO6csr noBHOBaXkeHb [Ipe3ueHTa He Jla€ 3MOTH BBaXKaTH HOTO HOMi-
HaAJILHUM TJIABOIO J€p)KaBU 1 BiAMOBIJa€e MOro CTAaTycy 3a yMOB
MapJiaMeHTChKO-TIPE3UICHTCHKOI peciryOiku. 30KkpemMa, BiH BHOCUTH 10
BepxoBnoi Paau Ha 3arBepmkenns kanauaarypu [Ipem’ep-minictpa, Mi-
HicTpa 000opoHu, MiHicTpa 3aKopIoHHHX cripaB, [oioBu CiyxOu Oe3nexu,
I'enepanbHoro npokypopa, ['onoBu HanionansHoro 0aHky; npusHadae Ha
mocasy i 3BUTbHsIE 3 MOCa Iy NOJIOBUHY ckiany Panu HamioHansHOro 6aHKYy,
MoJIOBUHY ckiiaay HamionansHoi Pagu 3 nutanb TeseOadyeHHs 1 paioMOB-
neHHs, Tpetuny cxiany Koncruryuiiinoro Cyny; BHOCUTh 10 BepxoBHoi
Panu micist KoHCynbTaIii 3 mapaaMeHTChKUMU (paKIlisIMH MMOJAaHHS Ha
MpU3HAYEHHs Heto WwieHiB L{eHTpaibHOT BUOOpUYOT KOMicii; MOXKe iHiIlitoBa-
Tn niepen BepxoBHoto Pajoro nuranHs 111010 BianosigansHocTi KabineTy
MiHnictpiB Ykpainu; npuszHauae 3a noganasM Kabinery MinictpiB Ykpainu
TOJIIB MICIIEBHX JCPKABHUX aJIMIHICTPAIil, MPUITUHSE X MTOBHOBAXCHHS;
3ynuHse Airo aktiB KaOineTy MiHiCcTpiB 3 MOTHUBIB iX HEBIJIOBIJHOCTI
Koncrutynii 3 ontHouacHuM 3BepHeHHAM 10 KoncruryuiitHoro Cyny 1momno
iX KOHCTUTYIIHHOCTI; CkacoBye akTu Panu miHicTpiB ABToHOMHOI Pecry-
Oniku Kpum, MiclieBuX aepKaBHUX aJMIHICTpaliid; Ma€ MpaBo BETO MO0
npuitHsTuX BepxoHoto Pagoro Ykpainu 3akoHiB; ouontoe Pany HallioHab-
HO1 Oe3nexu 1 000poHU YKpaiHu.

BinnosigHo 10 KOHLENTYalIbHOI MOZIEII NapJIaMEHTChKO-ITPE3UIEHTCHKOT
(hopMu Iep>KaBHOTO MPaBIiHHSA BU3HAYaIbHY PoJib y (OpMYyBaHHI ypsaIy
BiJIirpae mapiiaMeHT, alie i IiaBa Jep)KaBu Ma€ 3HAYHI MOXKIIUBOCTI JIJIst
BIUIMBY Ha napiaMeHT. 3okpema Koncruryuis Ykpainu (crarti 83 i 114) Bu-
3Havae, 10 KOAiMisl AeMyTaTChKUX (hpakiliii BHOCHTH MPOMO3UIIIT 00
xanaugarypu Ilpem’ep-minictpa Ilpesunenty Ykpainu Ta KaHAMIATYp 10

! BukoHaB4a Biaja i agqMiHicTpaTuBHe npaso / 3a 3ar. pexn. B. b. ABep’siHoBa. —
K., 2002. - C. 41.
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cxiany ypsaay (oxpiMm Minictpa 00opoHH 1 MiHiCTpa 3aKOPJOHHHX CIIPAB).
3a nmomanusaMm [Ipesnnenta BepxoBHoto Panoro Ykpainu npusHadaroThCs
IIpem’ep-minicTp, MinicTp 060poHHU 1 MiHICTp 3aKOpAOHHUX CIIpaB, a 3a
noganusiM [Ipem’ep-minicTpa — inmni wienn Kabinery MinicTpiB Ykpainu.
[pore, sik cBiMUKUTH 3apyOixHHIA TOCBIJ TOOYOBH MapiiaMEHTChKO-TIPE3H-
JEHTCHKUX PECyOiK, BHHATKH JUISA [JIaB JIep>KaB CTOCOBHO BHECEHHS KaH-
JJIATYp OKPEMUX WICHIB ypsiay 3a3BUUail He mepe0adaroTbes. Y BUIAIKY
pi3Hoi mapriitaoi HanexHocrti [Ipem’ep-minicTpa i [IpesunenTa st curyais
MOJKE IIPU3BECTH 10 KOHQIIIKTY Iep:KaBHO-BIAJHUX CTPYKTYP, OKPEMHUX
CTPYKTYPHHUX MiJPO3IiJIiB OpraHiB BUKOHABUMX Biagu. Boxnouac y [Ipesu-
JIeHTa YKpaiHu 3 IBUIHUCS JIOJATKOBI KOHCTUTYIIHHI MOXKIMBOCTI OO J10-
CTPOKOBOTO MPHUITMHEHHS 32 HOTO pillIeHHsIM ITOBHOBa)keHb BepxoBHoi Pann
VYkpainy, skmo: 1) nporsirom oxHoro Micsist y BepxosHiid Pani He cdopmo-
BaHO KOAIIIIO IenmyTarchkux (hpakmiii 3rigHo 3i ct. 83 Koncrurymii; 2) mpo-
TsiroM 60 mHiB micis BincraBku Kabinery MiHicTpiB He chopMOBaHO HOTO
nepcoHanbHuil ckiam; 3) nporsirom 30 AHIB O/IHIET UeproBoi cecil mieHapHi
3acilaHHs HE MOXYTh PO3IIOYATHCS.

Yacruna 2 cr. 113 Koncruryuii nporoionrye, mo Kabiner MiHicTpiB
BignoBinaneHui nepen [Ipesnaentom i BepxoBroto Pamoro Ykpainu, miz-
KOHTPOJILHHI 1 i 3BiTHUI BepxoBHiit Paii Ykpainu y mexkax, nepenoadeHux
uiero Koncruryuiero. [Ipote yepes BiACYTHICTh y IV1aBU AepiKaBU MOBHOBA-
JKeHb 110710 3BUILHEHHSI 32 BJIIACHOIO 1HIIIaTHBOIO HABITH THX MiHIiCTpiB Ka-
Oirety MIHICTpIB, 111010 SIKUX BIH BHOCHUTb MojiaHHs 10 BepxoBHoi Paau Ha
MIpU3HAYCHHS, IOJIoXKeHH 4. 2 ¢T. 113 KoHcrutynii YkpaiHu 3HAUHOO MipOI0
HiBeNMOeThes. [Ipolieaypa yXxBaieHHs porpaMu ypsity, sika BKe 3aKpiricHa
Koncrurynieto Ykpainu (m. 11 ct. 85), He moB’s13aHa 13 3aTBEPHKCHHIM
ckiany ypsiay. [Ipore gocBin 3apyOi>KHUX KpaiH CBIIYUTH TPO JOIUIBHICTh
MOAAHHS yPSA0BOI MPOrpaMu Ha pO3IJIsA MapiIaMeHTy BOJHOUYAC 31 CKIIJI0M
YPAIY, SKHH BBAXKAETHCS 3aTBEPIKEHUM TUIBKH MICHS 11 TPUHHATTS.

XapakTepHO 0COOMHUBICTIO (PYHKIIIOHYBaHHS 3MIllIAHOT PECIYOTIKH €
Te, 110 IVIaBa JAeprkaBU BUCTYIA€ HacaMIlepe] K apOiTp, 3a3Bu4aii 3abe3me-
YYIOUM Y3TOKEHY JisUIbHICTh JepKaBHUX OPraHiB, 10 COTOJHI € BKpai
Ba)KJIMBHUM JUIS IIOJAJIBIIOTO IEMOKPATHYHOTO PO3BUTKY YKpainu. Ha nomo-
MOTY HOMY B MPUUAHSATTI HAWBAXKIIMBIIINX JIEPKABHHUX PILICHb Y KpaiHax 3
MapIIaMEHTCHKO-TTPE3UICHTCHKUM TIPABITHHSIM CTBOPIOETHCS KOHCYITBTATHB-
HUI OpraH, JI0 CKJIaJly SKOTO MOKYTh BXOJMTH MPEICTABHUKH PI3HUX T1JIOK
JIEP>KaBHOT BIIaJIM 1 OpraHiB caMOBPSAYBaHHs, BIIOMI Jiep)KaBHi Jisdi, 110
CHpUsI€ PUAHATTIO TNIABOIO JIPKABU OUIBII BUBKEHUX pilieHb. HeoOxij-
HICTb CTBOPEHH:I KOHCYJIBTATHBHOTO OpraHy IPH MPE3UISHTOBI IS HaIaHHS
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oMy JTOTIOMOTH TIpH 3A1HCHEHH1 HUM CBOIX apOiTpaXHUX (QyHKIIN MiATBEP-
JUKYE JOCBIJl ISSKUAX 3aX1THOEBPOTCHCHKIX KpaiH (Hampukiam, [pmanmii,
[opryrannii).

Inei nmpe3uneHTcrkoro apOiTpaxy OyJH BTUICHI i Ha YKpaiHCHKOMY IPYH-
Ti. KoHCTHTYIis YKpaiHu BU3HAYa€ IOPUANYHY He3alnekHicTh [Ipe3unenta
BiJl IHIIUX JIEPKABHUX OPraHiB, 1[0 3yMOBJICHO JIETITUMAIIIEI0 MTPE3UACHT-
chKo1 Blau Oe3nocepeaHbo HapoaoM. B odiniiiHomy npoekti Koncrurymii
Vkpainu Big 24 motoro 1996 p. 3a3Havanocs: «lIpesuaeHT Ykpainu crpusie
Y3TOIDKEHOCTI] Y IsUTFHOCTI OPTaHiB JiepKaBHOI BIIaIH, iX B3a€MOIIi 3 opra-
HAMHU MICI[EBOTO CaMOBpsAyBaHHs»'. BiH MOKIMKaHUI MPH 3MilIAaHOMY
HpaBJIiHHI 3aiiMaTl MAKCUMAaJIbHO HEHTPaJIbHY, BUBAKCHY ITO3HLIII0 CTOCOB-
HO pIillIEHHS MPO BiACTAaBKY ypsay a0o >k po3MycK mapiameHTy. [3 mporo
PHUBOLY, cCipatourch Ha gocsin [1’sToi PecnyOniku y ®paniii, 10cuTh
BiryuHo 3a3Ha4ymB JK.-I1. XKake: «...Po3myck, Tounime, 3arpo3a po3mycky, €
OJTHUM 3 eJIeMeHTiB cTabinbHOoCTI Ypsay y [T’ stiit Pecny6mini. 3po3ymiio,
Horo cTabiIbHICTH 6Aararo B YOMY 3aJIeKUTh Bl BUOOPUYOI CUCTEMHU, sIKa JI0-
3BOJISIE CTBOPIOBATH YPSAOBY OibInicTh. OJHAK 1151 OLIBIIICTH PO3KOJIOTA. ..
a00 € BIIHOCHOIO... CTpax IMepe PO3MyCKOM MOXKe 3MYCUTH apliaMeHTapiB
BECTH cebe Tak, 100 YHUKHYTH HEOC3IMEUHHX CUTYAIlil, 0 3arPOXKYIOTh
ypAIOBii cTallIBHOCTI; CTpax Mepel] PO3IyCKOM € II0YaTKOM ‘‘310POBOrO
ry3my”»>.

! Koncruryis HesanexHoi Yipainu: ¥V 3 ku. / 3a 3ar. pen. C. Tonosaroro. — T. 1. —
K., 1995. - C. 124.

2 JKaxke JK.-I1. KOHCTUTYIIHOHHOE TIPABO M MOIUTHYSCKUE HHCTUTYTHI / [Tep.
¢ ¢p. B. B. Maknaxosa. — M., 2002. — C. 286.
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B. Konicnuk, TOXTOp I0OpUINYHUX HAYK,
npodecop kapeapu KOHCTUTYIIHHOTO
npaBa Ykpainu HamioHanbHOT ropuany-
HOT akanemii YkpaiHu iMeHi SIpociaBa
Mynporo

IIpobsieMa y3rogxeHHs KOHCTUTYLIHO-IIPABOBUX
HOPM, MOKJMKAHNX BU3HAYATH NPAaBOBUI CTATYC
BHUIIUX OPraHiB /IeP:KaBHOI BJIaAM B YKpaiHi

3anpoBa/KEHHS y JepyKaBHO-IIPABOBY MPAKTHKY TOJIOBHUX i/1€H, MOKIa-
JICHUX B OCHOBY IIEPILIOTO €Tay KOHCTUTYLIHHOT pe()OpMH, CyTTEBUM YHHOM
po30baaHcyBao i JI0 TOro He 30BCIM ONTUMAJIBHY Ta HEIOCTATHBO Y3TODKEHY
CHCTEMY CTPUMYBaHb 1 IIPOTHBAT Y JIep)KaBHOMY MexaHi3mi. [lormubnnocs
IIPOTUCTOSHHA MDK PI3HUMH OpraHaMH JepikaBU Ta BCEPEMHI NapIaMeHTy,
0 00yMOBJIEHO IEPII 32 BCE CBOEPIIHOI0 MOJAECIIIIO MapiIaMeHTChKO-
MIPE3UICHTCHKOT pecyOliKy, sika BUSIBUIIACS HETI€3aTHOO Ta BKpai Hee(ek-
TUBHOK0. X04a BiJICyTHICTh HAJISKHOT B3aEMOJIIT MK JIep)KaBHUMH OpraHaMH
BHUIIIOTO PiBHS Ta BUCOKOIIOCAIOBIISIMHU 3HAYHOIO MipOK 0OYMOBIICHI TAKOXK
HEBMIHHSM IOJIITUYHO]I €JIiTH YCBIIOMUTH AEsKI I1epeBaru napjaaMeHTChKOi
(¢bopmu npaBiiHHS, HeOaKaHHSAM WTH Ha MOCTYINKH Ta MiTHATHCS BUIIE
JIPi0’SI3KOBHX 1 IITYYHUX YBAP 3aPaJIH BiJICTOIOBAHHS HAIlIOHAILHUX 1HTEPECIB,
HU3BKUM PiBHEM NPaBOBOI KYJIBTYPHU Ta MEPEeBaKaHHAM KOHPPOHTALIHHOTO
criocoOy mucineHHst. HeratnBHO o3HauMBCs Ha (DYHKIIIOHYBaHHI JIEpIKaBHOTO
MeXaHi3My TepIll 32 BCE HeBJAJIMI Ta JIOT1YHO HE3aBEPIICHUH TTepepO3TOIi
MIOBHOBa)KEHb MK IIapJIaMEHTOM, IJIaBOIO AeprKaBu Ta ypsnoM. Lle nmpu3sseno
JI0 yaJli3My B CHCTE€Mi BUKOHABYOI BIaJ1 Ta BTPATH KEPOBAHOCTI, IIepeayCiM
MOJITUYHUMH i €KOHOMIYHUMH IMIPOIIECAMH, [0 CTAHOBHUTH MPAMY 3arpo3y
JIep)KaBHOMY CYBEPEHITETY Ta HalllOHANIBHIH Oe3mel nepxasu. He3axaroun
Ha Te, 1m0 3a KonctuTymieio Ykpainu came Kabiner MinicTpiB YkpaiHu Bu3Ha-
€ThCsI BUILIUM OPIaHOM y CUCTEMi OpraHiB BUKOHABYOI BJIaJly, HACHIpaB/i BU-
OKPEMUJIMCS JIBa LIEHTPHU TSDKIHHS BUKOHABYOI Biaau. OiHa yacTHHA BUKOHAB-
YOI BIIQJIM TSOKIE JI0 TVIaBU JICPKaBH, a 1HIIA — OPIEHTYEThCS Ha IVIaBY YpsIy.
J1o Toro x iHOJI JIep>KaBHO-BIIA/IHI TOBHOBAXKEHHS OE3ITIZICTABHO Mepedupae
Ha cebe it Cexperapiar [Ipesunenrta Ykpaidu, TO Jai0uu 000B’ SI3KOBI IOPYUeH-
HS YPAJOBIAM (3a MIBPOKY ypsad oTpuMaB B CekpeTapiaTy IIaBU AepiaBU
KiJIbKa COTEHb JOPY4€Hb), TO BUMAraro4u BiJ] IEHTPaJIbHUX OPraHiB BUKOHAB-
401 B[ PI3HOMAHITHUX Y3TrO/KeHb, He Iepea0aueHUX YNHHUM 3aKOHO/IaB-
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CTBOM, TO PO3IOBCIO/PKYFOUH BITACHI TTOJIITUYHI 3as1BU Ta TOJITUYHI OLIHKY JTii
1 pilieHpb 1HIMX mocaoBLiB. L{e icToTHO Mmocnabdroe BUKOHABYY Blay Ta Ha-
BITh Ji€30praHisye ii poOoTy, 3HIKY€ MIOTEHIIal AeP/KaBHOIO MEXaHi3My B
LTOMY.

Buecennst 3min 1o Koncrurymii Ykpainu y 2004 p. notsrio 3a coboro
ICTOTHHIA pO3PUB Y CUCTEMI BUKOHABUOI BJIaJH, aJKe CKJIAlacs CUTyaIis,
KOJIM YpsiIl Ta IEHTPAIbHI OpraHd BUKOHABYOI BIAIU MiAMOPIIKOBYIOTHCS
[Ipem’ep-miHicTpy YKpaiHu, a MICIIeBi Jiep>KaBHI aIMIHICTpAIlii OPIEHTYHOTh-
cs Ha [Ipe3unenrta Ykpainu, 3a sKUM 30€periocsi KOHCTUTYIIHHE MPaBo
NpU3HAYaTH Ha MOCaIy Ta 3BUIBHATH 3 Hocak ix romis. [locununocs npotu-
CTOSTHHS M1 y caMOMYy Yypsijii, OCKUJIbKM OJTHI MIHICTpU BBaXalOTh ce0e mpeji-
craBHukamu [Ipem’ep-minictpa Ykpainu, a inmi — [Ipe3unenra Ykpainu.
30kpema, Micis IPOBEACHHS MEPIIOro eTany KOHCTUTYIIHHOT pedopMu B
pe3yabTari YMCIeHHUX KOH(MIIKTIB Ta Henopo3yMiHb Mixk IIpe3unenrom
VYkpainu ta [Ipem’ep-minicrpom Ykpainn Habarato BpasJHBIllIOO Ta HEY3T0-
JDKEHOIO CTaJla 30BHIIIHS NomiTHKa Yikpainu. Taka Bpa3auBicTh cTajla THIIO-
BOIO JUIsl YKpaiHH 1 epiofy MisUIbHOCTI ypsiy, ChOPMOBAHOTO AHTHKPH30-
BOIO KOAJIIIET0, 1 32 YPsAY Tak 3BaHOI JleMOKpaTHIHOI KoauiIii.

OnHi€ro 3 TONOBHUX MPOOJIEM Ha ChOTO/IHI 3aJTHIIAETHCS MEXaHi3M (op-
MYBaHHS ypsLdy, KU BUIVIAJAa€ Ha IEPLIMH MOMIAA Ao IUBHUM, a IIicis
MOTTMOICHOTO aHai3y HaBITh A0CYPIHHIM.

Y GiBIIOCTI MapIaMeHTChKUX pecityOrik €Bpomny maBa ypsay 3a3BUuaii
MIPU3HAYAETHCS TIIABOKO JICPIKaBH 3@ MOTO/LKEHHIM 3 apJIaMeHTOM, a 1HII
YPSIOBIII — IJIaBOIO JIEp>KaBH 3a TOJIAaHHAM TpeM’ep-MiHicTpa. HoBa Mozenb
(hopMyBaHHS YKPaiHCHKOTO YpS/y, 3all04aTKOBaHA IIJISIXOM BHECCHHS 3MiH
1o Koncruryii Ykpainu 3akoHowm Bijx 8 rpynns 2004 p., He TOBTOPIOE KO-
HOTO €BPOIEHWCHKOro 3pa3Ka 1 JIMIIE YaCTKOBO HAraJaye OKpeMi eJIeMEeHTH
PI3HUX KOHCTHTYLIHHHUX MOZENeH, 30KpeMa, 00IrapChKoro BapiaHTy, sIKHi €
JIOCUTh OPUTIHAIBHUM, ajie He Ha0yB 3HaYHOTO TOMIMPEHHS B €BPOIICHCHKUX
nepskasax. BigmosigHo 1o 1. 6 ct. 84 Koncrurynii Bonrapii 1991 p. Hapon-
Hi 300pH «0OMPAIOTH 1 3BUTHHSIOTH 3 TIOCAU MIHICTPa-TOJIOBY 1 3a HOTO Mpo-
no3uiriero — Pany MiHicTpiBY, a TAKOXK «BHOCSTH 3MiHH JIO YPSAY 3a MPO-
MO3HUIIi€r0 MiHiCTpa-TosoBu» ' . HaBpsia un Takuii MexaHi3M, iepeHeCceHui Ha
YKpaiHCbKHH IPYHT, MOXKe NTPETEHyBaTH Ha e()eKTHUBHICTb 3 OISy Xoua O
Ha Te, 1110 B MMEPEBAXKHIN OLIBIIOCTI €BPONEHCHKHUX JEpXKaB MEPCOHAITBHUN
CKJIaJ ypsAOy Bce X Taku (pOpMY€ETHCS 3a MPOIO3UIIEI0 TPEM’ €p-MiHICTpa
came IJIaBOIO JIep)KaBH, a HE MapIaMeHTOM. | B IIbOMY € CBOSI JIOTiKa, aJKe

! Koncruryuii HOBUX aepxaB €Bponu ta Asii. — K.: Ykp. npasu. dysnamis. Bus-
Bo «IIpaBo», 1996. — C. 136.
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ypsa MOXKe OyTH Pe3yJbTaTHBHHUM JIHMIIE CTABIIHU €JMHO0 KOMaHJIO OTHO-
naymiiB. L{poro HaBpsi 4M BAACTHCS IOCATTH, SKIIO POJb IIABH JEPKABH Y
(dbopmyBaHHI ypsiny Oyzne 3BElIeHO 10 CyTO TEXHIUHOI, a IpeM’ep-MiHicTpa
Oyzie JUCTaHIiHoBaHO BiJl poreypH (popMyBaHHS CKIIamy ypsay abo ioro
JyMKa HE CTaHe BU3HAYaJIbHOIO B IIbOMY IPOLIEC] Y MapiaMeHTapi B3araii
OyIyTh IEMOHCTPATUBHO HEXTYBATU HEIO.

Ko x ypsijoBui pakTHYHO 00MPAIOTHCS MTAPIAMEHTOM, CKIIAT YDy
HEOJIMIHHO CTa€ Pe3yJIbTaTOM MOJITUYHUX JIOMOBJICHOCTEH YK HABITH MOJTi-
TUYHUX TOPIiB MIX PI3HUMH IOJIITUYHUMHU CUJIAMU 1 TUTaHHS MOJIITHYHOIO
MIPECTHXKY Ta MOMITUYHOI KOH FOHKTYPH JJOCUTh YacTO NPEBAJIOIOTh Hal PO-
(becioHanizMoM, 1110 HETaTUBHO MO3HAYAEThHCs HA (haxoBomy piBHI KabiHneTy
MisictpiB Ykpainu.

Tomy Ba)kKO MOTOAMTHCS, 110 KOHCTUTYIIHHA pedopma B YKpaiHi €
CTpo0O0 BUKOPUCTATH TO3UTHUBHHUHN JIOCBIJ €BPOICHCHKUX JIepkKaB. AJDKE
poinb [Ipe3unenTta Ykpainu y Npu3Ha4eHHI [IaBU ypsAY IITYYHO IPUHIKEHA
Ta 3Be/ieHa 710 cyTO (hopMaibHO1, HAaBITh TEXHIYHOI, OCKINbKH, SIK BU3HAIOThH
OLIBIIICTD MPAaBO3HABLIIB, 32 KOJAHUX YMOB IJIaBa JCp)KaBH HE MOXKE BiIMO-
BUTHCS BHOCHTH JIO MapJaMEHTy 3alpONIOHOBaHY KOATIIIEI0 JICMYTaTChKUX
¢paxniit kanaunarypy Ha mocany [Ipem’ep-minicTpa Yipainu. Came Tomy 3
METOI0 YAOCKOHAJICHHS NPOLEeypH IpU3HaYeHHs [V1aBU ypany y Konerury-
wii cJtij mepen0oaYuTy MijIcTaBy, 3a sskux [Ipesuaent Ykpainu MaB Ou npaBo
3amepevyyBaTy IPOTH BHECEHHS 10 NapIaMEeHTy KaHIUAATypH Ha III0 Oocary,
3aIPOIIOHOBAHOT KOATILIEI0 ey TaTChKUX (PPaKIiid.

He MeH1I ckitagHo0 mpo0iieMoro, 00yMOBIICHO TepeIyciM HEOIITH-
MaJIbHUM TIEPEepO3IO0/IiJI0M ITOBHOBAKEHb MIXK BIIQJTHUMH THCTUTYIISIMH, €
(hopmyBaHHs Oe3BiANOBINANIBHOT Biiaau. HallcyTTEBIIIMMEU HelOIiKaMu TI0-
TTUYHOT peOopMH CTAJIO Te, IO BCyNeped MOoNepeHbOMY 3aayMy po3po0-
HUKIB 3aKOHOMIPOEKTY MPO BHECEHHS 3MiH 10 yKpaiHcbkoi KoHCTHTYLIT BU-
HUKJIA crcTeMa 0e3BI/IMOBIAAIBLHOI BJIa/ iU, PO 10 CBIIYUTH MEePeIyCiM 3a-
HaJITO TPUBAJIHI TTepion (OopMyBaHHS KOAIIIIl AeMyTaTChKUX (Qpakmiit Ha
npaxruii. [Tokazoso, mo y [ompmii y 2007 p. Takox BigOyIUCS TOCTPOKOBI
NapiIaMeHTChKi BUOOPH, OTHAK IS TPOBEICHHS IOJIITHYHUX KOHCYIbTALH,
MOIIIYKY KOMIIPOMICiB Ta ()OpMYBaHHS YpPsily MMOJLCHKUM TOTITUKAM BUCTA-
YHJIO BTPUYi MEHIIE Yacy, HK yKpaiHChbkuM. | 11e mpu Tomy, mo Bepxosna
Pana YkpaiHu mpakTHYHO He TpalfoBaja MIicTh JOBIHX MICSIIIB, IO Tepe-
JyBaJld BUOOpaM.

Ha »aib, XxapakTepHOIO 3aJIMIIA€THCS 1 BIICYTHICTD JII€BOT, CBOEYACHOT
Ta epexruBHOI nigTpumku Kadinety MinicTpiB Ykpainu 3 00Ky koamimii
JeryTarchkux ppaxiiid. [Toka3oso, 1m0 3 63 ypsaoBHX 3aKOHOIIPOEKTIB YIIPO-
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JOBK MEPIIUX CTa IHIB AISUTLHOCTI YPSAY KOICH HE CTaB 3aKOHOM!, a Koati-
11is1 30BCIM HE mepeiimanacs mpobiieMaMu 3aKOHOABYOTO 3a0e3MeueHHs JTi-
AJBHOCTI YPSAJOBLIB Ha BIAMIHY BiJl pO3BUHYTHX KpaiH. OlHaK y MOJaJIbIIO-
My CHTYyaIlisl IPaKTUYHO HE 3MIHMJIACs Ha Kpallle i AIMIIUI0 HaBiTh JI0 TOTO,
110 OJIHA YaCTHUHA KOAJIIIIT JemyTarchbkux (hpaxiiiii (Tak 3BaHOT «I1apiaMeHT-
CBhKOT OLTBIIOCTI») BAanacs A0 OJIOKYBaHHS MapilaMeHTChKOI TpUOYHH 3 Me-
TOr0 IpUMycHTH BepxoBHy Pany Ykpainu po3misiHyTH POEKTH aHTHIH(IIS-
ifHUX 3aKOHIB, BHECEHUX ypsimoM®. Y pesynbrari [onoBa BepxoBHoi Paqu
YkpaiHu He 3MIr TOTO JHS BIIKPUTH Ta MPOBECTH IUICHAPHE 3aCilaHHs Tap-
JIAMEHTY, a IVIaBa Jiep>KaBy He 3MIT BUKOHATH CBI KOHCTUTYIIHHIIA 000B’ 30K
Ta BUCTYIIUTH 31 LIOPIYHUM MOCIaHHAM 10 BepxoBHoi Paau Ykpainu npo
BHYTPIIIHE 1 30BHIIIHE CTAHOBUINE YKpaAlHU BiAMOBIAHO 0 BUMOT 1I. 2 4. 1
ct. 106 Koncrutymii Ykpainu.

OnHOYaCcHO 1 TTapyiaMeHT He MaB MOMKIIMBOCTI 3aCITyXaTH MOpIYHE OCIIaH-
us1 [pe3unenra Yipainu 3riqao 3 Bumoramu 11. 8 4. 1 ct. 85 Konerurymii Yrpa-
iHu. B3arasni ykpaiHChKHil TapiaMeHT HEOIHOPA30BO IEMOHCTPYBAB CXUIIbHICTD
JIO BIJIBOJIKAHHSI BiJI CBOIX TOJIOBHUX (DYHKIIIM, HEXTYIOUU PO3IVISIOM Ta BHPI-
HICHHSAM HaWBaKJIMBIIIMX, 3HAUYIIUX Ta aKTYaIbHHUX TSI OKPEMHX TPOMAJISH,
CYCIIUIBCTBA 1 JIepkaBy MUTaHb. [licist mpoBeeHHs! epIIoro eTay KOHCTUTY-
LiiHOI pehopmu Ta 3arpoBaLKEHHS IPONOPLIHHOT BUOOPUOI cCHUCTEMH MijL yac
(hopMyBaHHSI apJIaMEHTy TaKi BiJJBOJIIKAHHSI TIOYAITH TIPEBAITIOBATH (TIOYHHAIO-
YH 13 3aTTyBaHHs po3misi Ly [IporpaMu fisuibHOCTI ypsiTy 1 3aKiHUYOUH ITOCTIiH-
HUM MEPEHECEHHAM PO3IIIALY 3MiH 10 PAIYy BaXKIMBHX 3aKOHIB, 30Kpema i
IOZI0 TPOEKTY 3aKOHY ITPO BHECEHHS 3MiH JI0 J{eprkaBHOTO OIOIDKETY YKpaiHn).
[NapnameHTapi JOBOJII 4aCTO 13 3aTATICTIO, T1THOO 30BCIM 1HILIOTO 3aCTOCYBAaHHS,
BIJIBOJTIKAIOThCS Ha Oy/b-sIKi, IITYYHO BHECeHi 10 BepxoBHoi Pagu Ykpainu,
y/laBaHi, ysiBHI Ta BUTa/[aHi MOJiTHYHI IPOOIeMH i IeMOHCTPATUBHO IepeiiMa-
FOThCSI HUMH, IMITYIOUHM TIPOTUCTOSIHHSL. A TICJIS IIOTO JIEXTO 3 MOJITHKIB JIHIIE-
MIpHO 3asBIIsi€, IO 11032 TapIIaMEHTOM iCHYFOTh MOJITHYHI CHIH, SIKi Ha4e0TO
CIIeIIATbHO JUCKPEAUTYIOTh YKPATHCHKHUI MapIIaMEHTapU3M 3 METOFO ITiIT0TOB-
KH TPYHTY JUIsl 3aIIPOBA/DKCHHS aBTOPHTAPHOTO peskiMy. OJTHAK HIXTO TaK HE
3Mir Ou nuckpenutysatu BepxoBHy Pany Ykpainu, sik cami >k mapiameHTapi,
HAITPUKIIaJ, TPOAOBKYIOUH BiZIBEPTO Ta 3yXBaJI0 HEXTYBATH IMIEPaTHBHUMU
npunucamMu KOHCTUTYIIT 1110710 0COOMCTOrO TOJIOCYBaHHSI HAPOIHUX JICTTYTaTiB
Ha TUIeHapHUX 3acinanusx (4. 3 ct. 84). Tomy came y Korcrutymii Yipainu ciin
BCTaHOBUTH TepMiH nofaHHs [Iporpamu nisuieHOCTi Kadinery MinicTpiB Ykpa-
1HM 710 mapyiaMeHTy I 3aTBEPUKEHHS Ta 3alpOBAUTH HOPSIOK, BIIIOBIIHO

' Tonoc Ykpaiuu. — 2008. — 12 kBiT. — Ne 71.
2Tonoc Ykpainu. — 2008. — 14 tpas. — Ne 90.
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JI0 SIKOTO, HEeTIOIaHHsI Takoi [IporpaMu ClipHuHHS€E BIICTABKY YPsAy Y TOBHOMY
ckJiajii 0e3 mpapa OyTH MPU3HAYECHUM JI0 HACTYITHOTO CKJIAIy. Y CBOIO Yepry Mae
OyTH BCTaHOBIICHUH 1 TepMiH po3nity BepxoBHoro Panoro Ykpainu nogaHoi
ypsinom [IporpaMu AisuTbHOCTI (HANPHKIIAJ, YIPOIOBK JECATH JHIB 3 MOMEHTY
BHECCHHS).

[oniTr4Ha BiANOBIAAIBHICTS TAPJIAMEHTY MEPE CyCIiJIbCTBOM Ta BH-
OOpLSMU TOJIATAE TIEPII 32 BCE Y MOMKIMBOCTI IIepeOOpaHHs HOro cKiamy.
[Tpu upomMy BHOOPIII MOXKYTH BIIMOBHTH Y JIOBIpi Tii MOMITHYHIN MApTii, siKa
He BUIpaB/ajia IXHiX CIIOAiBaHb, HE BUKOHAJA CBOIO ITPOTpaMy i BIacHi 00i-
LISIHKY, BUTOJIOIICHI ITepe] BuOopamu. AJie SIKIIO 32 MOYaTKOBOIO PEIAKIIi€I0
Konctutynii Ykpainu Taka BinoBiJaJbHICTh HACTaBala OJUH pa3 Ha YOTHPH
POKH, TO IIICJIsl BHECEHHS KOHCTHUTYLIHHUX 3MIiH ¥ MTOIOBXEHHS TEPMiHY
[IOBHOBaXKEHb IIApJIaMEHTY HApOAHI JeMyTaTH MAalOTh HECTH TaKy HONITUYHY
BiJINIOBITAJTEHICTB 3@ PE3YJILTATH CBOET MIsUTHOCTI TEMNEP YiKe JIUIIE OMH pa3
Ha IT’sTh poKiB. ToOTO BinOy0CsS HE MOCHIICHHS, a MOCIa0IeHHS BiAMOBI-
JTaTbHOCTI MapJiaMeHTapiB 1 mapiaMeHTy B misiomy. Hesunpasnane momo-
BKEHHS TEPMiHY ITOBHOBA)XEHB MapIIaMEHTy (DaKTHYHO BIIIAJISIE MOXKITUBICTh
BiIMOBH BHOOPIIIB TIepeoOpaTH MeBHY MOJITHYHY CHIY HA HACTYITHUX BH-
Oopax i THM CaMUM CIPUSIE€ 3HUKEHHIO TOCTPOTH BiUYTTS MapiaMeHTapsIMu
HarajJbHUX NOTped BUOOPIIB Ta iX caMo3acnokoeHHI0. OTXxe, BAPTO MOBEP-
HYTHCS JI0 BCTAHOBJICHUX paHillie TEPMiHIB MOBHOBaXKeHb BepxoBHoi Paiu
VYKpainu Ta npeJcTaBHUIBKUX OPraHiB MiCLEBOIO CaMOBPSTyBaHHS.

Heraiinoro BupimieHHs motpedye i mutanHs popmyBaHHs Ta nepedop-
MyBaHHs koamiuii. Ha mepummii nomis 3ma€eTbes, Mo e BHYTPILIHSA ClIpaBa
napiamenTy. [IpoTe cTabinpHICTh Koalilii 0e3rmocepeIHbO Ta CYTTEBO BILIH-
Ba€ Ha CTAOUIBHICTh 1 €PEeKTUBHICTH (PYHKILIOHYBAaHHS i ypsany, # ycboro
JIep>)KaBHOTO MEXaHi3MYy.

[IpaBoBi ocHOBU Ta mporieaypa GOpMyBaHHS, a TAKOXK MPUITHHECHHSI JIi-
SITBHOCTI KoaiMii Jemyrarchkux (pakmiil y BepxosHiit Pani Ykpaiau BusHa-
yeHo Koncruryuiero Ykpainu (ct. 83) Ta TumuacoBum pernamenToM Bepxo-
BHOI Pajgu Ykpainu, 3arBepmxenum Ilocranosoro BepxosHoi Pagu Ykpainu
Bix 8 kBiTHs 2008 p. (m1. 12). Bianosiaxo 1o 4. 6 ct. 83 Koncruryuii Ykpa-
THM, KOAJIIis JemyTaTchbkux (hpakiiii Mae popMyBaTuCs «3a pe3yJibTaraMu
BHOOPIB 1 HA OCHOBI y3TO/PKEHHS TOJIITUYHUX TTO3UILII.

BinmoBigHo no 4. 1 ¢1. 61 TumuacoBoro perinameHty BepxoBHOT
Panu Ykpainm, «koaminis nenyrarchbkux (pakuiii y Bepxosniii Pani
(mami — xoauinist) — 1€ J00poBiIbHE 00’ €JHAHHS IeTyTaTChKUX (ppax-
i, sike popmyeThea y BepxoBHiit Pani 3a pesynabraramu BUOOpiB 1 Ha
OCHOBI Y3TOJUKEHHS MONITHYHUX MOo3uIlii. Jlo ckiany koamiiii BXOJUTh
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OLMBIIICTh HAPOJHUX ACMYTAaTIB BiJ] KOHCTHTYIIHHOTO CKIaay BepxoBHoi
Pamu»'.

Koauninis Mae popmyBaTucs AeMyTaTCbKUMU (PpaKLisiMu, PO L0 IPSIMO
3a3HavaeTbest y 4. 2 c1. 61 TumuacoBoro pernamenty. ToOTo cy0’exTamu
(hopmyBaHHs KOAJIIIiT IenmyTaTChKUX (Ppakiliii € came AemyTarchbki Gppakiiii,
a He OKpeMi HapojHi AenyTatu YKpaiHu.

[pore ui B KoncTuTymii, Hi B TUMYacoBOMy peryiaMeHTi He BU3HAUCHO,
SIKUM CaMe YMHOM Ta B IKOMY MOPSIIIKY JIeIyTaTchKa (hpaKilis IOBUHHA yXBa-
JIUTH PillICHHS IOA0 BXO/DKEHHSI 10 Koautilii. Pa3oM 3 THM, OCKUTBKY (paKiis
YTBOPIOETHCS HAPOJHUMHU JICIIyTaTaMH Ha MapTiiHIA OCHOBI, a «IPUHLUIIN
(YHKLIOHYBAHHS JENyTaTChKOI (ppaKilii HOBUHHI OyTH J€MOKPAaTHYHUMU>
(4. 1 c1. 58 TUMUYACOBOTO PEIJIAMEHTY), TO 1€ MIUTAHHS MA€ BUPIIIYBATUCS
HAPOJHUMHU JIeTyTaTaMy — 4JeHAMH BIAMOBIIHOT (pakiiii, oOpaHumu 3a
BHOOPYHM CITUCKOM IMOJIITUYHOT MapTii 4 BUOOPUOTO OJIOKY, BUXOMISIUYH 3
MPUHIMIIIB IEMOKPATH3MYy Ta piBHONPABHOCTI. Lle 03Havae, mo pimieHHs npo
BXO/DKEHHS (hpaKxiii 10 Koasilii Mae yXBalllOBaTUCS OUIBIIICTIO HAPOAHHUX
JICTYTaTiB, 10 BXOSTH JI0 CKJIay BiamoBiaHol (pakiii. Tak camo mMae yxBa-
JrOBaTHCA U pillieHHs (pakiii Mpo BUXiJ 31 CKJIaAy KOaiii.

3rigHo 3 TUMYacOBHM PErIaMEHTOM JI0 KOATIIIHHOT YyTOAH JOAAI0ThCS
CIIMCKY WICHIB IEIyTaTChKUX (Ppakmii, mo chopMyBasii KOaJiIilo, 3 0CO-
OucTHMHM TiANHCcaMHu HApOJHUX JeryTariB. CIIUCKH YJIeHIB JIeNMyTaTChKUX
(hpaxiiiii € HeBiI’€MHOIO CKJIJIOBOIO KOaMiIiiHOT yroau (4. 4 ct. 61 Tumua-
COBOTO perniaMenTy). OHaK Lie He O3Hadae, [0 HapoJHi JAeMyTaTH MaloTh
MpaBo CaMOCTIHHO, TOOTO 1M03a pillleHHsM CBO€ET dpakilii, gonydarucs a0
poboTH Koauimii UM HaBIIAKW NMPHUIHAHATH B Hiil poOOTy, HaBITH ITyOIiYHO
OTOJIOCHBIIH TIPO BUXIJ 3 KOATIII{ UM PO TaK 3BaHE BIKIMKAHHS CBOTO TiJI-
niucy. CripaBa B TOMY, 1110 Cy0’€kTamul (pOpMyBaHHS KOAIIlii € caMme ey Tar-
chKa (pakilis 1 came ToMy Jiuiie Qpakilis, a He OKPEeMHUN HAPOIHUI ISy TaT
MOXe BUITH 31 ckiIaay xoaminii. o Toro x Hi Korctutynis Ykpainu, Hi mo-
TOYHE 3aKOHOJJABCTBO, Hi THMYacOBHUil perfiaMeHT He BU3HAIOTH 32 HAPOITHUM
JICTTyTaTOM TIpaBa iHIUBIAyaIbHOTO BUXOAY 31 CKiaay koanimii. Haromicts y
Koncrutymii Ykpainu Ta B TUMUacOBOMY periiaMeHTi 3ray€eThCsl PO MOXK-
JUBICTH BUXOJly HAPOJIHOTO JIeMyTara juine 3i ckiaany ¢paxuii (4. 6 ct. 81
Koncturyuii Ykpainy, 4. 3 ¢1. 59, 4. 3 c¢1. 60 TumMyacoBOro periaMeHry).

CrocoBHO I1. 2 4. 1 cT. 66 TUM4acOBOTO peryiaMeHTy, B SIKOMY JIO ITi/ICTaB
MIPUTTMHEHHS JIISITHHOCTI KOAJIIIT BiTHECEHO «3MEHIIICHHS YHCEITBHOTO CKJIa-
Jly KoaJimii 10 KiTbKOCTI HApOAHUX JEMyTaTiB, MEHINOI HI’)K BU3HAUYCHO

' Tonoc Ykpaiuu. — 2008. — 12 kBiT. — Ne 71.
2Tonoc Ykpainu. —2008. — 12 kBit. — N 71.
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KoHnctuTymieto», BapTo 3a3HaUYUTH, IO TaKa CUTYALlis MOXKIIUBA Y Pa3i, KOJIH,
HAIPUKIIA, KOATIIII0 ACMYTAaTChKAX (paKIliii CKiIaaany Kinbka paxiii i
TicIIsl BUXOMY 3 KOamimii ofgHiel 3 HUX, 3arajbHa KUIBKICTh JEMyTariB, 10
repe0yBaroTh y UX IEMYTaTChbKUX (DPAKIIisiX, SKi 3aJIMIIHIIICS B KOATIIii, He
nepesuiye 225. V yactuni 2 ct. 65 TuM4acoBOro periiaMeHTy HaroJomry-
€TBCS, 10 JIMIIE «JIeIyTaTchka (PppakKiis Mae nMpaBo B Oyab-IKH{ 4ac BUATH
31 CKJIaly KOAiIii»!, ane mpu npoMy y Hel BUHHKAE 000B’SI30K MOMICPETUTH
PO BUXIJ] KEPIBHUKIB IHIIAX (PPaKILiil, sIKi BXOJSTH JI0 KOAIIIIT, HE MMi3HiIIe,
HIX 32 JIECATH JIHIB J0 JIaTH BUXOIY.

Takum unHOM, Oy/b-siKa 3asBa HAPOAHOIO JEMyTaTa YM IPyly HapOJHUX
JICITYTaTIB MMPO BUXiJ 31 CKIIa/Ty KOAMiMii (Tak camMo sIK i PO MPUITMHEHHS PO-
00TH B Hiii 200 PO BIAKIMKAHHS CBOTO ITiAMKCY ITi/1 KOATILIHOIO YToJ010) He
Mae I0PUINTYHOTO 3HAYCHHSI Ta He MOYKE HECTH JKOITHUX FOPUANYIHUX HACTI/IKIB.
SIKIIo K HApOIHWH AEMyTaT BUXOAUTH 31 CKiIaxy (pakmii, Toxi Horo moBHO-
Ba)KEHHSI MAIOTh MPHUITUHSITHCS JTOCTPOKOBO Ha mijcTaBi 1. 6 4. 2 ct. 81 Kon-
crutyuii Ykpainu. OJlHaK 11e He TSATHE 32 COOO0I0 3MEHIICHHS KiJIbKICHOTO
ckiay (pakiii, OCKiJIbKH BiIIOBIIHO JI0 BHOOPYOTO 3aKOHOIABCTBA Y TAKOMY
BUTAJIKy HApOJAHUM JICITyTaToOM 3a pinieHHsM LleHTpanpHoi BHOOpUOi Komicii
Ma€ BU3HABATUCS HACTYITHUH 32 YEProBICTIO KAHAUAAT Y BHOOPYOMY CITHCKY
BinoBiAHOT MapTii (6710Ky). OTKe, WIEHCTBO B ACIYTATCHKIN (Qpakiiii Moxe
OWTH JIHIIE IHAWBIAYaTIbHIM, 2 YICHCTBO B KOAMTIIIIi — JIMIIE KOJIEKTHBHUM.

30BCIM MMO-IHIIOMY MTOTPIOHO PO3LIHIOBATH OY/b-SIKY CIIPOOY CTBOPUTH
HOBY TOJIITHYHY napTito. IIpaBo Ha cBOOOAY 00’ €THAHHS Y TOMITHYHI TapTii
MAIOTh JIMIIIE Ti TPOMaISIHA YKpaiHH, sIKi IIe HEe peasli3yBaJiu 1e paBo. SIKIo
K TPOMAJSTHUH YK€ € WICHOM SIKOICh MONITHYHO] MMapTii, TO CTBOPUTH HOBY
YW CTaTH YICHOM IHIIOI MapTii BIH MOXKE JIMIIE TICJIS TOTO, KO BUIIE 31
ckJany nonepeanpoi. Jlo Takoi iHTepnperanii niamToBxye 4. 2 ct. 36 KoH-
CTUTYLI1 YKpaiHu, BIAMOBIIHO 0 AKO1 MOJMITHYHA apTis MA€ CIPHUATU POp-
MYBaHHIO 1 BUPQKEHHIO IOJIITHYHOT BOJIi TPOMAJIsiH, OpaTH y4acTb y BHOOpax.
SIKIIO 5K MIPUITYCTUTH, IO TPOMAJITHIH MOYKE OJTHOYACHO OYTH YWICHOM JTBOX
MOJTITUYHUX TapTiil, TOAI HE3PO3YMLIO, SIKUM YMHOM BiH 3MOXKE OpaTH y4acTb
y ¢opMyBaHHI TOJTITUYHOT BOJIi TPOMAJISIH Biipa3y 3 MO3HUIIN Pi3HUX (X0ua,
MOXITUBO, i JTy’Ke OJIM3bKUX ) IOJITHYHHX CHJI 200 3K OpaTh yyacTh y BHOOpax,
aJKe BUOOpYE 3aKOHOJIABCTBO HE JIOMYCKAE BHECCHHSI OJIHIET 0COOU 110 BU-
0OpYMX CIHCKIB PI3HUX MOJITHYHUX MAPTil YU BHOOPUYHX OJIOKIB.

lle OimpIT >KOPCTKUMH MAIOTh OYTH BHMOTH J0 HAPOJHUX JCITYTaTiB.
Hatoun 3rofly 6aoTyBaTHCs 32 BUOOPYMM CIIMCKOM OZHI€ET 3 MOJTITUYHUX CHJL,
rpoMaJIsTHUH Oepe Ha ceOe 3000B’s13aHHs CIIPUSTH peaizallii nepeqBuOopHOT

! Tonoc Ykpaiuu. — 2008. — 12 kBiT. — Ne 71.
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nporpaMu came I1i€l mapTii 9u OJOKy Ta YBIMTH [0 BiIIOBITHOT JEMTyTaTChKOI
(hpakiiii HaBITh SAKIIO BiH € mo3anapriiiauM. Lle o3Hauae, 1m0 Takuil HApOTHUI
JICTTyTaT He MOXKe Oy TH MPEJICTABHUKOM 1HIIIOT ITOJITUYHOT CHII Y1 BUCTYIIATH
Bij 11 iMeHi. CaMe Taka JIoTiKa ITOKJIaJieHa 1 B OCHOBY II. 8 4. 1 cT. 64 3akoHy
VYkpainu «Ilpo BuOOpH HApOAHUX AeIyTaTiB YKpaiHu», BIINOBIAHO 10 KO
MIJICTaBOIO CKACYBaHHS PIIICHHS PO PEECTPAIIiF0 KaHIUIaTa B HAPO/IHI JIeITy-
TaTH BU3HAETHCS HOro BKJIIOYEHHS A0 KUIBKOX BUOOPUMX CIMCKIB MapTiid
(6710KiB) «3a HAsIBHOCTI MACHMOBUX 3asB MPO 3oy OAJOTYBaTHCS BiJ IIMX
napTiii (01okiB)»!. Binblire Toro, BimmoBinHo 10 4. 2 ct. 6 3akory Yipainu «I1po
HOJIITUYHI MapTid» IpoMaIIHUH YKpAiHU «MOXKe IiepeOyBaTH OJHOYACHO JIUILIE
B OJIHIH MOTiTHYHIM apTiin?®. TaKuM YMHOM, BCTYITHBIIH [0 1HIIOT O THYHOT
naprii (B TOMy 9YHCII I IO HOBOCTBOPEHOI mapTii «CauHuit eHTp»?), HapomHi
JeryTaTy nopyiuiy BuMoru KoHeturyii YkpaiHu Ta HOTOYHOTO 3aKOHO/IaB-
cTBa. J10 TOro * TaKUMH JIiIMU BOHU BBOJISITh B OMaHy BHOOPIIIB, OCKIIBKH 32
HUX TOJIOCYBAJIH HE JIUIIE SIK 32 MPEACTABHUKIB BIIMIOBIHOTO OJIOKY, a i diie-
HIiB TIEBHOI maprii. B3arami, cTBOpIOI0YM HOBY MOJITHYHY MAPTiI0 UM BCTyIa-
F04HY JIO 1HIIOT MOJIITHYHOT MapTii, HAPOHI JIEIyTaTH MaJii O CIIOYaTKy MpH-
MIMHUTH CBOE YICHCTBO Y MOTIEPE/IHIN MapTii Ta, SKIIO BKe Oy TH ITOCIIIOBHH-
MHU, OTOJIOCUTH ITPO CBIH BHXi/1 3 Ppakiiii, yCBIIOMITIOIOUH, IO 1€ TTIOTSATHE JUIS
HUX 1 IPUTIMHEHHSI JISMTyTaTChKUX MOBHOBaXEHB. TOJ1 Ha X MicIe MPUMAIILTI
0 HACTYITHI 32 YEProBICTIO KAaHIUIATH Y BUOOPUOMY CITHCKY.

Ha Haur monisij, MOXKJITUBUMHY € TPU BapiaHTH BUXOJY 13 CUTYallil, 110
ckianacs 3 (yHKI[IOHYBaHHSM Koalilii aemyrarchkux (pakmiit. [lepmmit
HUISX OB’ SI3aHUN 3 MOJAJIBIIO0 JIETATI3a1i€l0 KOHCTUTYIMHO-TIPAaBOBUX
MPOIE/Yp IUIIXOM YXBaJCHHS 3aKOHY, SKHI OM BU3HAYMB MMOPSIOK JIisTb-
Hocti BepxoBHoi Pagu Ykpainu BignosigHo g0 Bumor 1. 21 4. 1 ct. 92 Kon-
crutyuii Ykpainu. Jlpyruii — 3 TiyMaueHHSIM BiIOBIHUX PABOBUX HOPM
Koncruryuiitnum Cynom Ykpainu. TpeTiif IIIsIX IoJArae y 3aKoHOaBuOMY
BCTaHOBJICHHI BU3HAYAJILHOT POJTi KA1 uiie y (hopMyBaHHI ypsiLy, aiKe
Haaui posb koaninii y Koneruryuii Ykpainu He Bu3HaueHa. Came TOMY CTiJl
BU3HATH, [0 Y TIOAATBIIOMY 3 YCIX MUTaHb, 0 PO3IVISIIAIOTHCS B MTApIIaMeH-
Ti, MOXke (popmyBaTHCs cUTyaruBHa OuTbIICTh. Lle, Oe3nepedno, CTBOpIOE
NIeBHI HE3PYYHOCTI Ta HABITh PYHHYE MONITHYHY KOHCTPYKILIIO TaK 3BaHOI
«TIOCTIHHO AiI0Y01 OITBIIOCTI», OHAK YCYBA€E MPOTHPITIS Mi>K KOHCTHTYIIIH-
HUMH HOPMaMH I1[0Z10 000B’I3KOBOTO BXOMXKEHHS AeIyTara JI0 IeBHOT (hpak-
1ii Ta IpaBOM MapiaMeHTaps TOJI0CYBaTH Ha BIACHUH PO3CYH 3 Oyab-sKOTO

! Bizomocti BepxoBHoi Paau Yikpainu. — 2004. — Ne 27-28. — Ct. 366.
2 Bigomocti BepxosHoi Paan Vipainu. —2001. — Ne 23. — Cr. 118.

3 Iyyuxk /], «€auHUI TIEHTPY» — I OJIHE JUTS TOJITHYHOT KOH ToHKTYpH // JI3ep-
kaino TkHs. — 2008. — 29 Gepes. —Ne 12. - C. 5.
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MTUTAHHS, 3HIMa€ MUTAHHS MTPO HEOOX1THICTh 3aMPOBaKEHHS IMIIEPATHBHO-
TO MaH/1aTa Ta CIIOHYKA€ TMONITHYHI CHITH 1 OKPEMHUX JIeTTyTaTiB JI0 MOCTIHHO-
TO MOIIYKY KOMIIPOMICIB Ta BMiHHS 'TH Ha MeBHI 00OMIJIbHI MMOCTYIIKH.
C. Makcumos, npodecop Hamionans-
HOT FOpUIMYHOI akajieMii YKpaiHu iMeHi
Spocnasa Myxaporo

CniBBiAHOIICHHS NPUHLMIIIB PABOBOI
i IPUHIUMIB COUiAIBLHOI IePKABH

VY Koucrutyuii YkpaiHu 3akpirjieHO €JIHICTh MPOIECIB CTAHOBICHHS
MPaBOBOT 1 COIIAILHOT JepKABHOCTI: « YKpaiHa €... JeMOKPATUIHOO, COIli-
aJbHOIO, TIPABOBOIO JIepKaBoio»'. IIpoTe 1e TON0KEeHHST BUKIIUKAE TTeBHI
cynepeuku. OJHi BOaualoTh Y HbOMY «IEPEKUTOK» COLIaIICTUYHOIO Iarep-
HaJIi3MYy, 1HIIT — BiJJOOpakeHHS 3arajbHOCBITOBOI TCHICHIIIT BU3HAHHS CO-
HiaJIbHUX MPAB SIK IIPAB «JIPYTOro MOKOMiHHsD. CI1iJl 3a3HAYKUTH, 1110 HABKOJIO
npoOyieMHu CyMiCHOCTI TPUHIIMITIB MTPABOBOI Ta COIiaIbHOT IepkKaBHU SIK Y
BITYM3HSHIH, TaK 1y CBITOBiH JiTeparypi iCHyBaJli Ta ICHYIOTh PI3HOMaHITHI
norsiau. JlexTo BBaXkae, 110 MMpaBoBa JieprkaBa 3akiiajeHa Ha OCHOBI 3a0e3-
MIeYeHHs1 CBOOOIM 1 TOMY HE MOXKE B IIHCHOCTI OyTH MpHBEICHA Y BIINOBI/-
HICTh 13 COLIAJILHOIO EPKaBOI0, KA Ma€ CBOIO BIACHY METY 1 3aBAaHHS.
Hanpuknan, Himenskiit topuct Epact @opictxod cTBepmKye, o npaBoBa i
colliaJibHa JIepKaBa € MPOTHIICKHOCTIMH. 3TIHO 3 HOTO PO3YMIHHSIM «IIpa-
BOBa 1 COlliaJIbHA IeprKaBa € IBOMa BU3HAYAJIbHUMHU KOMIIOHEHTaMH HAIIOTO
JeP>KAaBHOTO KUTTSA, SIKI PO3TOPTAIOTHCS B PI3HUX IUIOMIMHAX [IPaBOBOTO
odopmiieHns. IIpaBoBa gepxaBa Mae BIIACHI IHCTUTYTH, (OPMH 1 TOHSTTS,
sIK1 3aCHOBaHI Ha ¢B00O1. [TociioBHE % 3/11HCHEHHS COLIANIBbHOT AePIKaBU
BUPOOJIsIE€ IHCTUTYTH, POPMH 1 IIOHATTS LIJIKOM iHIIIOTO pomy»?. Taky mo3u-
1ito, 30Kpema, noausie Podeptr Hozik, sikuii BiICTOIOE 1/1€10 KIIACHYHOTO JTi-
OepatiaMy Mpo JIepKaBy K HIYHOTO cTopoka’. [HIII BBaXKarOTh COIiaIbHY
JIeprKaBy K IONOBHEHHS MTPaBOBOi. BoHa yepes npaBoBy aepxaBy 3ade3neuye
rapaHToBaHy cBOOOIY 0COOH MTPOTH 3arpo3 iHILyCTPiaJbHOrO PO3BUTKY. Tak,
Epix XyOep BUXOAUTH 3 TOTO, 1110 IPaBOBA Jiep:KaBa IPOMa/ITHCHKE CYCIiJIb-
CTBO 1 comianbHa JiepKaBa iHAyCTpiallbHE CYCHIJIIBCTBO JOMOBHIOIOTH

! Koncruryuist Ykpainu: HaykoBo-npaktndnuii komentap / Peaxon. B. S Tariit
(ronosa pexn. ), YO. I1. butsk, FO. M. I'pomesoii ta in. — X.; K., 2003. — 808 c.

2 Forsthoff E. Rechtsstaatlichkeit und Socialstaatlichkeit. — Darmstaat, 1968. —
S. 174, 179.

3 Nozick R. Anarchy, State and Utopia. — Oxford, 1974.
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CTPYKTYPHO-TUIIOJNOTIUHO. B enoxy inmycTpianizanii, TexHizaii i T. iH. 3Ha-
YHa HeOe3IeKa 3arpoKy€e 0COOMCTOCTI, SIKIi 3arpoXKy€e pPO3UMHEHHS y Maci,
y 3B’513Ky 3 UMM COIliaJIbHa JiepyKaBa MOBUHHA OyTH CIIPSIMOBAaHA HA OXOPOHY
BinbHOT mepconu'. Cepen kinacukiB cydacHoi dinmocodii mpapa sk pas
Jx. Poyn3 BU3HAE IHHICTE comiaibHOT qepskaBu’. TaKMM YHHOM, HEOOXi/I-
HICTh BU3HAYCHHS 3 TEHJICHIISIMHU TOJAIBIIOTO PO3BUTKY YKPaiHCBHKOI iep-
JKABHOCTI, 3 OJTHOTO OOKY, 1 HAsIBHICTh MPOTUIICKHUX TIIYMAuCHb MOHSITh
IPaBoBOi 1 colLianibHOT AepKaBU — 3 APYroro, ii 00yMOBIIOE IIOCTAaHOBKY
MHUTAHHS TIPO T€, Y YOMY NOJIATAE CYTHICTh MPUHIIUIIIB MPABOBO] 1 COMiaIbHOT
JIEpIKaBH, SIK CIIBBITHOCATHCS 111 IPUHIIUIIN 1 SIKE 3HAYCHHS 1€ MA€ IS CTa-
HOBJICHHSI ITPABOBOT JIEP)KaBH 1 TPOMAJITHCHKOTO CYCITiILCTBA B YKpaiHi.

[TonsTTS IPaBOBOI A€pKaBU BUHUKIIO B HOBHIA yac 1 B Haii3araipHIIIIOMY
BUIIISI/IL O3HAYae 0OMEXKEHICTh JiepykaBu paBoM. KitacuuHoro Gopmotro mpa-
BOBOI JIepKaBU € Jeprkasa JibepanbHa. J(0BOII 4iTKe pO3yMiHHS CIIBBiIHO-
IICHHS MIOHATH MPaBOBOI (y By3bKOMY CEHCI, K JIepKaBu Ji0epanbHoT) 1
COIIIaJIbHOI IEpKaBy Jla€ pOCiiichKiil TeopeTrk npasa B. YeTBepHin. Bin Ha-
3HUBa€ JT10epaTbHOIO JIEPIKABOIO TAKY, SIKA € MAKCUMAJIBHO OOMEKEHOIO CBO-
0071010 MiJBJIAHUX 1 MiHIMAJIbHO BTPYYAETHCS Y IX KUTTEISUIBHICTD. «Y
nibepanbHil (MiHIMABHIN) IepiKaBi Blla/ia BBAKAE TPOMAJISIH aBTOHOMHUMU
cy0’eKTamH, 1110 3/]aTHI CAaMOCTIHHO BHPINIyBaTH CBOI MPHUBATHI CIIpaBH, a
TOMY MPHUXOJUTH iM Ha JIOTIOMOTY JIUIIIE TOJIi, KOJIM BOHW BUMAraroTh MoJi-
LIEHCHKOTO 200 CYIOBOI0 3aXKMCTy CBOOO/ I, OS3IIEKH 1 BIACHOCTI Bijl 3a31XaHb
iHIIHX 0Ci0»®. Y TaKii mepkaBi Biaja, K MPaBUJIO, HE BTPYYAEThCS B €KO-
HOMiKy a00 cepy KyJIbTypHOIO JKUTTS CyCIiJIbCTBA, HE CTABUTh 3aBJaHHS
3IICHIOBATH JIOTIOMOTY HEIMYIIIUM I'POMaJITHAM 32 paXyHOK Oarartux.

[IpuHIMIIOBY BIAMIHHICTB COLIaJIbHOT A€pKaBH BiH Oa4MTh y TOMY, IO
B Hil BllaJjJa MAKCUMAJIbHO BTPYYAETHCS B KUTTEAISUIBHICTD IT1ABJIAJHUX,
HaJa€e iM BCUISKI COIiaibHI MOCAYTH, MPUIOMY HEIMYIIMM O€3KOIITOBHO
(mpuponHo, 3a paxyHOK Oararnx). BogHouac «MakCHMalbHICTBY TaKOTO
BTPYYaHHS 03Ha4a€e He 0E3MENKHICTh, a JIMIIE 0 TOTO Yacy, IIOKU Take BTPY-
YaHHS HE MOPYIIy€e PUPOIHI TpaBa i cBOOOAM JIFonuHHM i rpoMaasuuna’. Ile
03HAyae, 110 1y NepIIoMy, 1 y IpyroMy BUIIAJKaxX Biaja 3B’ s3aHa IPaBoM. Y
TICBHOMY CEHCI COIliaibHA JICPKaBa TEX MOXKE BBAKATUCS MTPABOBOIO.

ToMy NpOTHIICKHICTIO IPABOBOT ACPIKABH € HE COLiAIbHA, a OJNIEeHChKa

! Huber E. R. Rechtsstaat und Sozialstaat in der modernen Industriegesselschaft,
Stuutgart, 1965. — S. 589-618.

2 Ponz [{oc. Teopis cnipaseuocti. — K., 1998.

3 Yemeeprun B. A. Tlousitst ipaBa U rocynapctsa. Beejenue B Kype T€Opuu mpa-
Ba M rocygapersa. — M., 1997. — C. 114.

4 Tam camo. — C. 115.
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JieprKaBa, B SIKil Xoua i BU3HAIOTHCS HEBIJI'EMHI Mpasa i cBOOOIH, aje Jiep-
JKAaBHUM OpraHaM 3aKOHH J03BOJISIIOTh BTpyYaTHcs y cepy MiHIMaJIbHO
HEBiJ’€MHOI cBOOOIM 32,15 3aranbHoro onara. [lominelicbka aeprxapa OuIbII-
MeHII e()EeKTUBHO 3aXHIIae cBOOOMY, OE3MeKy 1 BIACHICTh TPOMAJISH Bijl
MOCsITaHb MPUBATHUX OCI0, alie He BiJl BIACHOTO BTpy4YaHHs. [IpuHIIHIIOM
TIOJIIIEHCHKOT JIepKaBH € TaTepHai3M, ToOTO 0aThKiBChKE, OTIIKyBaHE CTaB-
JICHHS BJIAJH 10 TPOMAJISIH, BOHO BUXOJHTH 3 MPE3yMIILIi, 1[0 IPOMAISHU
CXWJIBbHI 3JI0BXKHBATH CBOOOJIO0, 2 TOMY TIOTPEOYIOTh KOHTPOIIIO. X0ua ITPUH-
LUTIOM COI[aJIbHOT, SK 1 MOMIIEHCHKOT AepiKaBy, € 3a0e3reueHHs npaBa Ha
IACTS, aJIe CollialIbHA JiepyKaBa He Ma€ Ipapa MPUMYIIYBaTH CBOIX TPOMaJISTH
1o macTs’.

OpHiero 31 cripoO 0OrpyHTYBaHHS €THOCTI IPHHIIMITIB ITPABOBO] 1 COIiabHOT
JICpKaBU Ha 1ovarky XX CT. OyJia Teopisi COIiallicTHIHO] (COIiaTbHOT) IPaBoOBOT
JieprkaBu yKpaiHcbkoro disocoda npasa bornana Kictsikisebkoro (1868—1920).
Le oOrpynTyBaHHs OyIo 3aiiicHEHO 3aB/isiku BBeieHOMY 1iie B. ConoBiioBuM
«TIpaBy Ha TiJTHE ICHYBaHHs, sike OYyJI0 BIIMCAHO B CHCTEMY HEBII €MHHX IpaB
ocobucrocti. Came 0OMexXeHHs AepKaBHOI BIIa I ITPAaBaMH JIFOAVHH BiH BBa)KaB
(yHIaMEHTAJIBHIM HPHHIIAIIOM [IPaBOBOI ICPIKABH.

Ha Bigminy Bin b. UnuepuHa, sikuii CTOSIB Ha TMO3HUITISX KIACUYHOTO JTi-
Oepaitizmy, b. KicTskiBchbkuil BBaxas, 1110 JifiCHa moBara Jio rpasa 3/1iliCHIO-
€THCS HE CTIJIBKH Y CTaBIICHHI JIFOZIEH OJIMH JI0 OTHOTO, TOOTO y cepi rpoma-
JSTHCBKOTO CYCIIIIBCTBA, CKUTEKH Y BITHOCHHAX TPOMAJSH 3 JICPKABHUMH
opranamu. Bin npuiinss teopito [. Enineka npo po3pisHeHHs Cy0’ €EKTHBHHUX
MIPUBATHUX 1 Cy0’€KTUBHUX MyOIiUYHMX mpaB. [leprni BU3HaUaroTh MacmTad
MIPUPOHOT CBOOOAH 1 € c(heporo BuU3HANHS, NPYT1 — CTBOPIOIOTH YMOBH JJIsI
3a0e3MeueHHs PeaTbHOCTI IIUX MIPAB, a TOMY € C(PepoI0 npemeHoy8anHs.
b. KuctskiBcbKHi MiIKPECITIOBaB, IO TPaBy Ha TiJHE iCHYBaHHS MTOBUHEH
OyTH HaJJaHWI HETaTHUBHUH ITyOIIYHO-TIPABOBHI CTATYC, Y IIPOTHBHOMY BH-
najky Typ6ora mpo HeoOXiJHI YMOBH JIIOACHKOTO iICHYBaHHSI MOXe OyTH
M IMIHEHOIO TOOPOAIMHICTIO, SIKa TAPYEThCS YPSJIOM Y JIyCl IMaTepHATI3MY,
10 HECYMICHHUH 13 LyXOM 0coOucTol rinHocTi. BogHouac, npuiiMaroun iaeto
B. ConogiioBa npo «1npaBo Ha TiJHE iCHYBaHHs», BiH MOBHICTIO BiIKHHYB
crpoOy BHBOJIMTH II€ MPABO 3 €THKHU CHIBUYTTS 1 pO3YMIHHS JIEPIKABH SIK
«COOOPHO-OPTaHi30BaHOI JKAJIOCTI», a PO3MIsIIAaB HOTOo SIK Cy0’ €KTHUBHE Ty-
OivyHE MpaBo, sIKE € OCHOBOIO TIPETeHyBaHb ocoducrocTi. «He 3apaam mo-
YYTTS )KAJIOCTIi, a B CHJIy CaMmoOi IPUPOJIM MPABOBOI OpraHi3allii B HopMaJib-
HOMY COI[iaJIbHOMY JIaJl KOXKHIiH JIFOAMHI Ma€e OyTH rapaHTOBaHO MPaBO Ha

' Der Europaische Rechtsstaat 200 Zeugnisse seiner Geschiche. — Heidelberg,
1994. —S. 151-152.
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Ti/IHE JTFOACHKE iICHYBaHHS, SIKE CITY>KUTb JJISI 17101 HU3KH IIPAaBOBUX MPETEH-
JQyBaHb 0coOucToCTI»!. TakuM uuHOM, 0cobnuBicTio mo3utlii b. Kictsakis-
CBKOIO €, IIO-TIepllie, Te, 110 BiH IIOB’s3yBaB rapaHTii IIpaBa Ha TiJHE ICHY-
BaHHS 3 CaMOI0 IIPUPOJIOIO MTPABOBOI OpraHizailii, Ho-apyre, 0CoOIMBO Mijl-
KPECIIOBaB 3HAYYILICTh JIFOJCHKOI 31aTHOCTI IPETeHyBaTH, a TOMY i 1ep3a-
TH, SIK yMOBa MOXKJIMBOCTI JIFOICHKOT CBOOOAH.

Konnemnisi cyd’eKTUBHEX ITyOIIIYHNX MpaB Haana MoxmBicTh b. Kic-
TSKIBCBKOMY PO3IIISIIATH COIaNbHY (COIIaNICTHYHY) IepKaBy SK IIJTKOM
CYMICHY 3 1H/IMBilyaJIbHOIO CBOOOIOIO 1 TaKy, IO SIBJISIE HOBY, OLIBIII JTOCKO-
Hany GopMy MpaBoBoi feprkaBy. Moro «paBoBuii comianizmy» GyB moaab-
IIUM PO3BUTKOM I[IHHOCTEH Ji0epalti3My sK LIHHOCTEH 0COOUCTOT CBOOOIH.
Bu3Haroun 3aKOHHO TapaHTOBaHE MPaBO HA MPOXKUTKOBHU PIBEHB 1 OCBITY,
Cy4YaCHHUU COIIAJIbHUI JIiOepati3M BBaKa€E HOro (hakTopoM yCyHEHHs mepe-
IIKOJ] Ha IUIAXY PO3BUTKY OCOOHMCTOI CBOOOIM TPOMAIIH 1 3a0e3medeHHs
PIBHUX YMOB 3apajii peaiizallii TBOpYUX 3yCHIIb Y KOHKYPEHTHii 00poTHOi.
VY Haw yac Taka nporpama €, GaKTHYHO, 3araJlbHOBU3HAHOIO Y CBITOBOMY
CIIBTOBapHUCTBI.

Buxops1uu 3 boro, CI1ij] 3BEpHYTH yBary, 0 IPUHIIUIII COLIaILHOI JIep-
xaBu B KoHctutynii YkpaiHu BUpakaroThCs HE TUTBKH I HE CTLTBKH Y KOH-
KPETHHX COLliaIbHO-eKOHOMIYHMX IIpaBax (Ha MpaLto, Ha COLiaIbHUI 3aXUCT,
JKUTIIO0, MEJUYHY JOIIOMOTY, OCBITY Ta iHIINX), @ TOJIOBHUM YHHOM MAaroTh
y3arajgpHeHUH BUpa3 y cT. 23 OcHoBHoro 3akony Ykpainu: «KoxHa iroanna
Mae MpaBo Ha BUTBHUI PO3BUTOK CBOET OCOOMCTOCTI, SKIO MPH IIbOMY HE
MOPYIIYIOTHCS MpaBa i CBOOOIU IHIUX JIIOJCH, Ta Mae 000B’I3KHU Tepe.
CYCIIUIBCTBOM, B SIKOMY 3a0€3Me4yloTbcs BUIBHUM 1 BceOluHUI pO3BUTOK ii
ocobuctocti»?. Tlopsi 3 mpaBOM Ha JTOCTaTHIN XUTTEBHIA piBeHb (CT. 48
KoncruTynii) BoHO BUpaxae OUThIT (pyHIaMEHTaIBHE IPaBO Ha TBOPUY CaMo-
peasnizaliito 0coOUCTOCTI.

LikaBy KOHIIETIIIII0 TPABOBOTO XapaKTepy COLIaNbHOI AepKaBH 3 MO3ULIH
3a0e3reueHHs JeriTuMaLii AepKaBH 1 MpaBa 3alpoIIOHYBaB BiTOMUHN HiMEI[b-
Kill moTiTHYHU 1 ipaBoBuit Ginocod O. I'vode. 3a cydacHUX yMOB JIETiTHM-
HOIO JIepKaBoto (1 MpaBOM) BBAKAETHCS TaKa, sIKa M1IKOPSIETHCS IPHHITUTIAM
cnpaseanuBocTi. 1o x 3abe3neuye MakcUMasbHE TOEJHAHHSA JEPXKABU 13
CIPaBEIMBICTIO, TOOTO SIKMMU € MAaKCUMAIIbHO €(EKTHBHI CTparerii crpa-
BEUIMBOCTI?

"' KucrsixoBekuii b. A. CorpansHbie Hayku U mpaBo. — M., 1916. — C. 588-589.

2 Koncruryuis Ykpainu: HaykoBo-npaktuunuii komeHnTap / Penkon. B. S Tauii
(romosa pen. ), 1O. I1. butsxk, 10. M. I'pomesoii Ta in. — X.: I1paso; K.: In FOpe, 2003. —
808 c.
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[epimmM KpOKOM Ha IIIIAXY JOCATHEHHS CIIPABEITUBOCTI, SIK T KPECITIOE
dinocod, € nemoxparis. Ii mpuHIMT — piBHA CBO6OA IS BCIX — € BOIHO-
Yac OCHOBHHM IMPHHIUIIOM CIIpaBeiinBocTi. [IpoTe, neMokparist He € J10-
CTaTHBOIO YMOBOIO ISl 31MCHEHHS 1 3aXUCTY MPaB JIIOAUHHU (K KOHKPETHUX
TIPUHIIMIIB CIPABEITUBOCTI), TOMY IO 1€ 11 MPU3HAYCHHS JTIMITY€EThCS KOT-
HITUBHOIO 1 EMOLIIHHOI0 OOMEXEHICTIO Cy0 €KTa, 1110 BUHOCUTD PIllICHHS, a
TaKOX THM, [IO PIIICHHS, SKi IPUIAMAIOTBCS, € BUT1IIHUMH JUTS O11bIIOCTI (Y
KpaIIoMy BHUIAJIKY), a He ist BCix'.

Jlist mpoTU i MOXIIMBOTO B IEMOKPATHYHIN JepKaBi 37I0BKUBAHHS
BJIaJIOI0 HEOOX1/IHO BU3HAYUTH YiTKI MEXI CaMOi JIeMOKPAaTUYHOT BIIaJH.
Came Take BCTAaHOBJICHHS 1 € 3aBJAaHHSM 1 IPUHIUIIOM IIPaBOBOi (KOHCTHUTY-
uiitHo1) nep:kasu. [lepmM cTyneHeM Takoro 0OMEKeHHS € 3aKOHH, JPYTHM,
OB TITMOOKKM, CTYTICHEM € MTPaBa JIIOIUHA. 3aXUCT MpaB MEHIIWH SIK pa3
1 3a0e31euye IMo0IaHHs HEOMIKY JEMOKPAaTHIHOI Aepkasu. [l rapanTy-
BaHHS MTOCTIMHOCTI il ILOTO KPUTEPiI0 HEOOXiTHE IMO3UTYBAHHS MPAB JIIO-
JUHHU, TOOTO MEPEeTBOPEHHS iX Y YaCTUHY JEP>KaBHOTO MPABOMOPAIKY.
B pesynbprari no3UTUBHO-NPABOBOTO BU3HAHHS MpaBa JIOAUHU HaOyBarOTh
MOABIMHOTO CMHUCITY: CTAIOTh SIK IPaBaMU 1HAWBIAIB CTOCOBHO OJIMH OJJHOTO,
TaK 1 CTOCOBHO JIEP)KaBH, SIK IHCTAHIIIi, sika 30008’ s3aHa 111 IpaBa 3aXUIIaTH.
AJte IpocTe TIO3UTYBAHHS NPaB JIIONWHK HE TapaHTY€e CIPABEIUIUBOCTI Jep-
YKaBH, HEOOX1JTHUI OCOOMBHUIT iIHCTpyMEHTAapIi: KOHCTHTYIIIIHI rapaHTii Mpas
JIIOMHY, Oe3MocepeHii 3B’ 130K 3aKOHOIaBCTBA 3 KOHCTUTYII€I0, KOHTPOJIb
3a SKUM 3I1HCHIOE KOHCTUTYLIHHUH cya. be3nocepeane miaKOpeHHs BUKO-
HaBYOI Bl KOHCTHTYIIIT KOHTPOIIIOETHCS aIMiHICTPATUBHUM CYJIOM. YMO-
BaMH HOPMAJTLHOTO (DYHKIIIOHYBaHHS BIIA/IW 115 3a0€3TICUCHHS [TPaB JTFOJIMHH
€ TIOZJT BIIa/IA 1 HE3AJIeXKHICTh CY/IOBOI BIIa/IH, JiSUTbHICTh KOHCTPYKTUBHOT
orno3uuii, mo 3abe3neyye KOHTPOJIb 38 KOXKHOIO I'JIKOIO BIajud OKpPeMo, a
TaKOXX BEPTUKAIBLHUH MO BIaJU MDXK [EHTPOM, PEriOHAIBHOIO BIAJIO0 1
MICIICBUM CaMOBPSIyBaHHSM. YCe II€ CTBOPIOE TYTO CILIETEHY CITKY AEMO-
KpaTU4HOI KOHCTUTYIIHHOT (IIpaBOBOT) AEpKaBH, B sIKil IpaBa JIFOIHHH JI0-
XOJISITh JI0 TIOBHOT IIPaBOBO1 iHICHOCTI, aJile KOHKPETHa OpTaHizallis BTIICHHS
TPaB JIFOJWHHU 3aJI€KHUTh Bifl KYJIBTYPHO-ICTOPHYHOTO KOHTEKCTY?.

TyT BUHUKA€E 3aNIUTaHHS: YU MOXKJIMBA TIPABOBA JIepKaBa JIHUIIE SIK «Mi-
HiMaJIbHa) JeprkaBa, YM AK AeprkaBa colliajibHa, TOOTO Taka, 110 BUpIlye
colliajbHi 1 eKOJIOTI4HI IPOOIIeMH, SIK1 € COLIaTbHO BI/IMOBIAAIBHOIO IepiKa-

' Xeghgpe O. Tlonuruka, npaBo, CrpaBeIHBOCTh. OCHOBOTIOIOKEH S KPUTHYC-
CKOIi TeopuH IpaBa u rocyaapcersa. — M., 1994, — C. 290-292.

2 Xegpghe O. TlonutHKa, paBo, CpaBeNIMBOCTb. OCHOBOIONIOKEHUS KPUTHYC-
CKOH TeopuH MpaBa U rocygapcTsa. — M., 1994. — C. 292-297.
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Bor0? Ha mymky ['bodre, B actiekTi (GyHKIIIOHATIBHOT apryMeHTallil «1epKaBa
PO3IISIAETHCS K YMOBA 3/1IHCHEHHS CIIPABEUIMBOCTI, IIPHYOMY ITiIKPECITFO-
€TBCS, TI0 0€3 TIEBHOTO OTIOCEPEKYBaHHSI COIIAIbHOIO JIepkKaBoro (hyHa-
MEHTaJIbHI CBOOOIM HE MOYKYTh CTaTH ICTOPUYHOIO JAIHCHICTION . 3aBIaHHAM
TaKo1 JAeprkaBy € He 3a0e3MeueHHs IacTs, a CTBOPEHHS YMOB Uil HOro J10-
csirHeHHs1. KOHKpeTHHIA TIOIITYK TaKOTO MIACTS 1 camopealtizallii € 3aBIaHHsIM
CaMoro HJMBIIa YM TPYNHU. A SKIIO PO3YMITH MPOTOJIOIICHE B AMEPUKAHCHKIN
Jexapaliii He3aJIe)KHOCTI «IPABO Ha IMACTS» SIK «CYCIUTBHE MACTS», TOOTO
MPaBO BHCJIOBIIIOBATH CBOKO YMKY CTOCOBHO MHTaHb CYCHiJIBHOTO KHUTT i
npaBo OpaT ydacTb y iX BUPILIEHHI, TO IIe O3HAYae, 110 «CYCHUIBCTBO HEece
BiAMOBIAANBHICTE 3a 3a0€3MEUEHHS EKOHOMIYHUX, COIIaTbHUX 1 MO THYHUX
YMOB, 0€3 SIKHX peaizallisi IpaB y4acTi CTa€ HEMOXKJIMBOIO B3arajii 4u HaJ-
3BHYANHO yCKIamHIOEThCs»?. Takum unnoM, O. ['bode mpomnonye Takuit
croci6 Jieritumaltii, B sIKiil 3aBIaHHS COLIANBHOT IepyKaBH MO/IaH1 IK YMOBH
Jiep KaBH MPaBoBoOi. BiH Hamonsrae Ha TOMY, IO MPOIIEC MO3UTYBaHHS CIIpa-
BENTUBOCTI 3/1IHICHIOETHCS JIMIIIE B JICMOKPATUYHIN, TPABOBiH (KOHCTHTYIIiH-
Hil) 1 colianbHii aepxKasi.

CouiaspHa JepkaBa Oya MmiJHeceHa Y KOHCTUTYLIHHUIA TPUHIHII TTiCIIs
Hpyroi cBiTOBOI BiliHM Y TakuX KpaiHax, sk Snonis, ®PH, dpanuis, ITamis,
a mizHime, y 1970-x pp. — B Icnanii, [lopryranii, lIserii. 3okpema, y Kon-
ctutyii HiMeyunHu IpUHIUIH COIialIbHO] Iep>KaBy OyJIM BKIIOUEH] y Ta-
komy opmymoBanHi: «DeneparnBHa Pecryonika HimeuunHa € jemokparuy-
HOIO 1 coliayibHO0 (heiepaTuBHOIO AepxaBotoy» (ab03. 1 ct. 20 Koncruryii
Himeyunnn), a Takox: « KOHCTUTYIIHHUHA YCTPid B 3eMIISIX Ma€ BiqIOBIAaTH
MPUHIAIIAM PeCITyONIiKaHChKOT, IEMOKPATHYHOT 1 COIIalTbHOT MPaBOBOI JIep-
JKaBH B JIyci iboro OCHOBHOTO 3akoHY» (a03. 1 cT. 28).

[opiBHIOIOYM NPUHLUIIM NIPABOBOI 1 COLIaIBbHOT AE€p’KaBH, MOXKHA CKa-
3aTH, SIKIIO NPUHIIMIIOM TepIoi Oyna, nepeayciM, peaniszallisi cBOOOIHU, TO
MIPUHIUIIOM JIPYTroi — COliaJibHa BiAMOBIAaMbHICTh. CITIBBIHOIICHHS TAKKX
MPUHIIMITIB BUPAKAETHCS B MOCTITOBHOMY PO3IIUPEHH] 3MICTY MOHSATTS
MPaBOBOT JieprkaBH. SIKIIIO CrIouaTKy mpaBoBa JiepykaBa Oyiia 3aCHOBaHa CYTO
Ha 3aXUCTI MUPY 1 IPaBOBOI O€3MEKHU, TO 3TOIOM ITOHATTS IPABOBOI IepKaBU
PO3LIMPIOETHCS 3aBASKH JOIOBHEHHIO (pOpMabHOT PIBHOCTI MaTepiaiabHOIO
CIPaBEITUBICTIO.

CyuacHe po3yMiHHs CITIBBIHOIICHHS MPABOBOT Ta COIIAIbHOT JIepyKaBU
CIHpPAEThCS Ha MPHHIMIT cyOcuaiapHocTi. Ll paMku 3 mosutiii mibepanbHOT

' Xeghgpe O. Tonuruka, npaBo, CrpaBeinBoCcTh. OCHOBOMOIOKEHUST KPUTHYE-
CKOM TeopuH mpaBa 1 rocynapcrea. — C. 292-297.
2 Tam camo. — C. 299.
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nokrpunn XIX c1. 6ynu nosicaeni Podeprom por Mosnem: «IIpaBoBa mgepika-
Ba HE MOK€ MAaTH HisKOI 1HIIIOT METH HIXK BIIOPSIIKYBATH Oy TTS JIFONICH TaKHM
YHHOM, 1100 MiITPUMYBATH KOKHOTO WICHA CYCIIUIBCTBA 1 CIIPHATH HOMY Y
HaKOIBII BCEOIYHOMY 1 BUTbHOMY BUKOPHCTAHHI HOTO CHIL... 3 OJTHOTO 0O-
Ky — OCHOBOTIOJIO’)KEHHSIM MTPaBOBOI JIepKaBu € cBoOoa i1 rpomazsH. 3
JIPYroro — icHye 0e3J114 BUIaAKIB, KOJIU 1HIUBI OTpeOye JOMOMOTH 3
0oky aepkaBu. [Ipu HbOMY Ba)KIIMBO PO3PI3HATH 3aXHCT, L0 HATAETHCS
IPOMAJISIHUHY, 1 OOMEXEHHS, He IICPETBOPIOIOYH IIepIle Ha Apyre. YCsKe
BTPYYaHHs JICP)KaBH TaM, Jie JFOAMHI Ma€ BUCTAUUTH 11 BIACHUX CHIl — I10-
PYILCHHS BUIIUX OCHOB MPABOBOI ICPIKABI» .

Xo4a MpUHIKIT CYOCH IIapPHOCTI Y CBOEMY ICTOPUYHOMY BUHUKHEHHI Ma€e
KaTOJIMIIbKI BUTOKHU 1 PO3pOOJIEHHI Y KaTONHIBKIN COIiaNbHili JOKTPUHIZ,
3apa3 BiH HaOyBa€ 3arajbHOEBPOIICHCHKOTO BU3HAHHS Y BUIVISAII IPABOBOT Ta
JeprkaBHOI i1ei €Bpomnelicbkoro Corosy. B cydacHoMy eBponeiicbkoMy Juc-
Kypci iep>KaBH 1 IpaBa NpUHIKITY CyOCHI1apHOCTI HANISKUTh 3HAYHE MiCIIE,
a Ha JYMKY HCSKHAX HIMCIBKAX TEOPECTHUKIB ACPKaBH, Y KOHCTHTYIIITHOMY
MOPSIKY MPABOBOI IEMOKPATHYHO] AeprKaBH el MPUHINT BiAirpae yHiBep-
CallbHy POJIB’.

[puHnun cyOcuaiapHOCTI BU3HAYAETHCSI B MIDKHAPOJIHUX JIOKYMEHTAaX.
B €Bporeticpkii XxapTii MicIIeBOro caMoBpsIyBaHHS 4. 3 CT. 4 MICTUTh BH-
3HaYCHHS MPUHIHUITY CyOCHIiapHOCTI y chepi KOMITeTEHIIii MiCIIeBOTO caMo-
BpsiyBaHHS: «MyHIIUIaNbHI QYHKIIT, SIK TPaBUIIO, 3IIHCHIOIOTHCS, TIepe-
Ba)KHO, THMH BJIACTSIMHU, SIKI MAIOTh HAUTICHIIIMI KOHTAKT 3 TPOMASIHUHOM.
Hapinsitoun tiero um iHNIo0 QyHKIIERO iHINWK opraH, He0OXiTHO BpaXxoByBa-
TH 00CAT 1 XapakTep 3aBIaHHs, a TAKOXK BHMOTH JIOCSITHEHHS e(DeKTUBHOCTI
ta exoHoMmii»*. ¥V TIpeambyii «lorosopy mpo €sporneiicskuii Coro3y (1992)
3rafly€ThCsl, M0 JICPKABU-UJICHH «CIIOBHEHI PIIIy4YOCTI HEBIUHHO CIPUSATH
CTBOPEHHIO BCE OUIBII TICHOTO COI03Y €BPOIEHCHKUX HAPOIIB, y SIKOMY pi-

! Moll, Robert von. Die Polizei-Wissenschaft nach den Grundsitzen des Rechts-
staates. — Tiibingen, 1832. —S. 7.

2 «Bynb-siKa CIIUIBHOTA € 3TiTHO 31 CBOEIO CYTTIO 1 MOHATTAM CyOCHIiapHOIO. .. ...
[IpaBuTeni aep>kaBu MOBUHHI JOAEPKYBATUCS TOTO, II0 YAM OUIBII CTPOTO JOTPUMY-
€IICS CX1JYaCTOTO MOPSIKY JIaay 3a JIOIIOMOTOI0 CypOBOTO HAIVISTY 3@ MPHUHIMIIOM
cyOcumiapHOCTI, TUM CHIBHIIINM € cycminbeTBoy (Pius XI. Encyklika quadragesimo
anno // Die Rundschreiben Leos XIII und Pius’ XI iiber die Arbeiterfrage und iiber die
gesellschaftliche Ordnung. — Koln, 1946. — S. 97.)

3 Trode, Otdpin. Pozym i mpaBo. CkiiajoBi iHTEPKYIBTYPHOTO MPABOBOTO JUC-
kypey / Ilep. 3 Him. JI. A. Cutanuenxo, M. JI. Kyaraesoi. — K., 2003. — 264 c.

4 Tlpunuunu €BporeichKol XapTii MiceBoro camoBpsiayBanHs: Hau. moci6. /
M. Iituuk, B. Kpasuenko, E. C. Monsiio, b. ®onren, B. Uepnikos 1a in. — K., 2000. —
C. 50.
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HICHHS IPUAMAIOTHCS 3 MAaKCUMAJIBHO MOYKJIIMBOIO YBaro J0 IPOMaJisiH,
BIJINIOBIJTHO JIO IPUHIUITY cyOcuaiapHocTi». Y crarTi «By 3a3HavyaeThces, 110
it Coro3y TOCATaroThCS MPH A0JAep KaHHI MPUHLUITY CYOCHAIapHOCTI, a 'y
CT. 3b aeThes HOTO TITyMaveHHs: «Y Trany3six, ki He MiANaaaTh i Horo
BUKJIFOYHY KOMIETEHIIF0, CIIBTOBAPHUCTRO i€ 3T1THO 3 IPUHIIUIIOM CyOCH-
JIAPHOCTI, SKIIO 1 OCKUIBKY IiJIi HE MOXKYTh OyTH JOCATHYTI JIOCTaTHBOIO
MIpOI0 JIepKaBaMHU-UICHAMH, 1 TOMY, B CHITy MaciuTa0iB i pe3yabraTiB nepes-
6aueHol Aii, MOXKYTh OyTH OLTBII yCmiliHO 3aificHeni CiBTOBapUCTBOMY .

OpnHak 3Ha4eHHs CyOCHIIapHOCTI BUXOAUTD 33 MEXI PETYIIOBaHHS BiJl-
HOCHH MiXk Aepxkapamu-ydacaukamu €C. i 3micT 3HauHO mupmmii, neit
MPUHIUI OXOILIIOE BITHOCUHH MK OpraHaMHu Pi3HOTO PIiBHS 1 B cepenuHi
CY4acHOI JIepXkaBH, a TOJIOBHE — BIAHOLIEHHS MIX JIEP>KaBOIO 1 JTIOAMHOIO B
mizomy. I3 3aranbHOTEOPETHYHUX TO3UIIH «CYyOCHI1apHICTh — MPUHIIMII,
3TiJTHO 3 SIKUM PO3IIOJIi MOBHOBAXXEHb MK OpraHaMK Pi3HOTO TEPUTOPiaiib-
HOTO PIBHS 3IHCHIOETHCS TAKUM YHHOM, 11100, 3 0JJHOr0 OOKY, MAaKCUMaJIbHO
HAOJIM3UTH MPOIEC TPUHHATTS PIILICHHS JI0 TPOMaJITHIHA, 3 IPYTOT0, — IeH
piBeHb Ma€ BOJIOJITH OpraHizallifHUMM, MaTepiaJlbHUMU Ta (iHAHCOBUMHU
pecypcamu, 1o 3a0e3MeuyrTh 00CAT Ta SIKICTh COIaIbHUX MOCIYT, SIKi Ha-
JIAI0ThCS HACEJIEHHIO, BiIIIOBIIHO [0 3arajJbHOIEPIKABHUX CTAHIAPTIBY .

[IpaBoBe 3HAUEHHS CYOCUIIAPHOCTI NOJSTAE B TOMY, IO [[EH IPUHIIUTT
BUCTYIIAE JPKEPEIIOM «IOMOMIXXHHX» 00O0B’SI3KIB CIIUILHOT BHUIIIOT0» PiBHSI,
30KpeMa JIep>KaBH, MO0 CIIBHOT «HUKYOTO» PiBH (OpraHizamii, cimeit)
1 OKpEMUX JIFOJICH, & TAaKOX Ieil MPUHIIUIT BCTAHOBJIFOE MTPaBa OKPEMHUX 1H-
JIMBIJIIB 1 CIIIBHOT HA CAMOCTIHHICTH U iHIIIAaTHBY 1 TpaBa Ha HEOOXiIHY
JIOTIOMOT'Y Y COIliaJIbHIH, EKOHOMIYHIH, KyJbTYpHIHN, MOJNITUYHIH 1 TPAaBOBUX
chepax.

CouianbHO-(P110COPCHKUI MPUHLINT, 1/1es1 CYOCHIIapHOCTI 3aCTOCOBY-
FOThCS SIK KOMITCHCYIOUMH, TeparieBTUYHIN 3aci0 POTH 3aBHIICHHS BHMOT
JIep>KaBy 1 3a0yTTS PO AOAATKOBI BUMOTH 1HIUBIAIB. Byab-sika cycminbHa
JISUIBHICTB € CyOCHAIapHOIO 32 CBOEIO CUIIOIO Ta MpHpoaoto. Bona noBuHHa
MiATPUMYBATH yCi YWICHU CYCIUIBHOTO TiNa, aje il HIKOJIU He JI03BOJISIETHCS
JIIATH iX Ha YACTUHU YH norTuHATH . 1[e BU3HAYCHHSI € TOIOBHOIO (POPMYIIOI0
cyOcuaiapHOCTI, B Hilf HAETHCS PO MIPUTAMaHHI «COLIaIbHOMY T1Ty» TIpaBa.
Bona mae neriTuMaIiifHo-TeopeTHYHIH CEHC, 3T1THO 3 SIKUM CYCITIJIbCTBO HE

! Toroop o EBporneiickom Coroze // EBporeiickoe npaBo: YueOnuk / ITox oo,
pen. OutHHA. — M., 2002. — C. 557.

2 Tpuninu €Bporneichbkol xapTii MiciieBoro camoBpsiayBanHst. — C. 135.

> Trode, Otdpin. Pozym i npaBo. Ckiia/ioBi iHTEPKYIBTYPHOTO MPABOBOTO JHC-
Kypcy. — C. 188—189.
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Ma€ BIACHUX IPaB, BOHO CIYKHUTh IHITUM 1HCTAaHLIAM, SIKi OKPECIIOITh
aOCOJFOTHI MEXI, TOMY HE JI03BOJIIETHCS PYHHYBATH YWICHH CYCIUIBHOTO Tija
Ta 1030aBISATH HOTO CaMOCTIHHOCTI.

BbesnocepenHbo y CHiBBIIHOIICHH]I TPUHIIMITIB MTPABOBOI 1 COMIAIBHOT
JiepKaBH HOro CEeHC TONArae B TOMY, 10 MPUHLHUI CyOCHIIapHOCTI AOMO-
Marae 3HalTH B COLIAJIbLHOMY 3aKOHOJIAaBCTBI CEPEUHY MIX JIOMYCTUMOIO
CaMOCTIHHICTIO Ta Jiep)KaBHOW miaTpuMKoro. Hampukian, y 3akoni «I1po
comianpHy gonomory» ®PH Bka3yeThcs, MO COMiaTbHOT TOTTIOMOTH HE OTPH-
MYIOTh TH, XTO 3AaTHUI caM co01 JOIOMOITH, a00 TOH, XTO MOXKE OTPUMAaTH
IHITY MEPIIOYEProBy JIOMIOMOTY, 30KpeMa OiHi 1 MPeJICTAaBHUKH 1HIIIHUX CO-
LiaJbHUX BEPCTB HACEICHHs'.

CTOCOBHO yMOB YKpaiHU Ta IHIIMX JepKaB, ¢ MPUHIUI COLiaJbHOL
JeprkaBy poroJomeHnid y KoHcTuTy1ii, ane BUCTyIIA€ e B POJIi HOPMATHB-
HOI MOJIeJTi, COMIaFHOTO ifeaiy, Iii TIOJMIOKCHHS MOXKYTh OyTH BHKJIAICHI Y
TaKWX BUCHOBKaX.

CyuacHa JiepaBa JUIs TapaHTyBaHHS 3/11HCHEHHS [IpaB CBOIX I'POMaIsH
y dopmi 3a0e3reueHHs MpaBa Ha camopealtizalliio oepe Ha cebe 30008’ sI3aHHs
31 CHIOBAaTH MEBHI COIiaIbHI MOCTYTH (SIKi IEBHOO MIpOO aHAJIOT14HI 1MOo-
CJIyraM MOJIITUYHUM, aJIMIHICTPATUBHUM, CYJJOBUM, X0ua U JCII0 BIAPI3HS-
I0ThCs Bijg HUX). [IpoTe BIANOBINANBHICTD, SKY JepxkaBa Oepe Ha cebe 3a
JNOCSTHEHHS il TpoMaasiHaMM TiJHOTO KUTTEBOTO PiBHA, MAa€ BTOPUHHUHA,
cyOcuiapauii xapakrep. [IepBHHHOO Ta BUPIIIAIBHOIO € TYT 0COOMCTA BiJI-
MOBIIAJILHICTh KOXKHOTO IPOMAJISTHIHA 32 CBOIO JIOJIO 1 J0OOpoOyT CBOET po-
JMHHU, TOOTO 3a peai3aliio «IpaBa Ha IAcTs», Ha camopeanizalii. Y co-
iaJbHIH MpaBoBiil KepxkaBi OyIb-sgKa J0pOCIa Ipare3arHa JIIUHA MOXKe
1 HIOBUHHA YTPUMYBaTH ceOe 1 CBOIO POJMHY, HE CTAIOUU COLIaJIbHUM YTPHU-
MaHILIEM, 110 JKUBE 33 PaXyHOK 1HIIUX I'POMAaJISIH.

' Der Europaische Rechtsstaat 200 Zeugnisse seiner Geschiche. — Heidelberg,
1994. - S. XLIV.
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H. Ocunoea, noxrop dimocodcrrux
Hayk, nipodecop HamioHnaneHoi ropu-
Tu4HOi akamemii Ykpainu imeHi Spoc-
naBa Myzporo

OcHoBHI npuHUUNHU GOPMYBaAHHS
TPOMAaJSIHCHKOCTI i 3a0e31me4eHHsT coOmiajIbHOL
eeKTUBHOCTI MpaBa

OcoOMMBICTIO Cy4acHOTO PO3BUTKY B YKpaiHi € MparHeHHs 10 IpOMa/IsiH-
CBKOTO CyCHuIbCTBa. BiamosigHo 3 num HaOyBae (hyHIaMEHTAIBHOTO 3HA-
4eHHs npobiemMa GopMyBaHHS IPOMAJSHCHKOCTI, SIK HOro cy0’ €KTHBHOI
cki1agoBoi. I1i] rpoMagsHCBKICTIO MOXKHA PO3YMITH OpraHiuHy €IHICTb Ii-
KITyBaHHS JIFOIMHU PO TIpaBa 1 CBOOOU 1HIIMX JIFOJIEH, PO IIIHHOCTI Cyc-
MiIBCTBA 1 JIEp)KaBH, & TAKOK 11 Yy TIIMBICTH JI0 COLIALHUX MPOOJIEM, TOTOB-
HICTB 10 1X po3B’si3aHHs. CaMe rpOMaITHCHKICTD CTala KpUTepieM MOBEiH-
KM OCOOMCTOCTEH Ta 1X CHiNBHOT. Marouu iHBapiaHTHY TPUPOLLY, B YaCH KO-
PIHHUX CYCIIIBHUX ITEPETBOPEHB MpoliieMa TPOMaJITHCHKOCTI SIK OJTHOTO 3
OCHOBOIIOJIOXKHHX JDKEpeJI CoLlialibHOT epeKTUBHOCTI ITpaBa HabyBae JozaT-
KOBOT aKTyaJIbHOCTI 1 TOCTPOTH.

3 nmo3uiii 3a0e3ne4eHHs coLiaabHOI e(peKTUBHOCTI MpaBa CydacHi J0CTi-
JOKEHHSI TPOMAJITHCBKOCTI MOYKYTh OyTH LTI THMH JIMIIIE 32 YMOBH iX OIOPH Ha
[IAPOKHUIA CIIEKTP HAYKOBUX 3700y TKIB, TIOB’SI3aHUX 3 TI3HAHHSIM I'POMa/STHCHKO-
ro cycminbeTBa. J[o Takux 37100yTKIB HaleKarTh OHTOJIOTTYHA XapaKTEPUCTHKA
TPOMaJITHCHKOTO CycTiibeTa 1 rpoMaistHebkocTi (I B. @. Terens, P. [unmeniyc),
BceOiuHe ocipkenns mpas 1 ceooon moaunu (T. beremt, M. M. KoBaneBchkui,
1. M. PaGiHOBHY), PO3KPUTTS 3aKOHOMIPHOCTEH CTaHOBIICHHSI TIPABOBOI CBI0-
mocri (FO. 1O. Kamunosewkwit, C. 1. Makcumos, 10. M. Tosauka), po3poOka Ha-
YKOBHUX 3acajl TisUTbHICHOTO TiIXOAY A0 JIETITUMHOI MOBEIIHKH 0COOMCTOCTI
(B. I. Io6penbkoB, [Ix. Kemri, A. 1. KpaBueHko).

VY 3B’A3Ky 3 THUM, 110 COLIaJIbHUN aCHEeKT 3 TOUYKH 30py (DYHKIIOHYBaHHS
CyCIiIBbCTBA 1 IOTO MPAaBOBOT CUCTEMHU MA€E OCHOBOTIOJIOXKHE 3HAYCHHS ', TIPO-
0s1eMy IPOMaITHCHKOCTI CITiJl pO3IIIAAATH B IIMPOKOMY COLiaIbHO-IIPaBOBOMY
acCIIeKTi, 30KpeMa K OfIHY 13 3acaj couianbHoi eekTuBHOCTI npaBa. Came
PO IeH MmiaXij 10 TPOMASIHCHKOCTI 1 Oy/ie HTH MOBa.

VY cygacHoMy ii Bunsizi mpoGieMa rpoMaiTHCEKOCTI BHHHKIIA Y 3B’ SI3KY
31 CTAaHOBJICHHSIM 1 PO3BUTKOM T'POMAJITHCHKOTO CycCIisbeTBa. J{o cyOcrartio-

' IuB.: Lunneniyc P. ®inocodis mpasa: Ilep. 3 mim. — K., 2000. — C. 188.

82



HaJILHUX O3HAaK [JbOT0 CYCIIILCTBA CIIiJ BIAHECTH pealibHUI 3aXUCT CBOOOIN
1 BIACHOCTI 32 JIOTIOMOTOFO MPABOCY/IJIS Ta MIKITYBaHHS PO KOXKEH 0COOIMBHI,
OKpeMHii iHTepec SIK iHTepec Bee3aranbhuii'. CyTHICTh IPOMAJITHCHKOTO CyC-
MUIBCTBA, TAKMM YHHOM, OPraHIYHO OB’ A3aHa 3 PEaIbHOI0 PETYJISITHBHO B
HbOMY (DYHKIII€IO TIpaBa. AJie PH [IbOMY CIIiJT BIJIPI3HSATH MPEIMETH PO3IISITY
B HUX. Y MPaBi TaKKM TIPEAMETOM € 0C00a, & B TPOMaJISTHCHKOMY CYCITUTBCTBI —
rpomajsiHuH. ToMy QyHAaMeHTaIbHOIO IpobieMoro (hopMyBaHHS Cy0’ €KTa
TPOMAJISTHCHKOTO CYCHIIBCTBA € TIOEJHAHHS 0COOM 1 TpOMaasHUHA. Take 1mo-
€ITHAHHSI JIOCSATAETHCS Yepe3 CBOOOTy OCOONCTOCTI, CBOOOTY 1 HETOTOPKaHHICTh
BJIACHOCTI, ITyOIUHMIA 3aXHCT IHTEPECIB 32 JIOTIOMOTOI0 3aKOHY.

Cpo0oj1a 1H¥BIJIa B TPOMAJITHCBKOMY CYCITUIBCTBI Ma€ OLIbII TIIMOOKE
3HAUEHH, HIXK Te, 10 BUIUIMBAE i3 KOXXHOTO KOHKPETHOTO BHUIIAAKY B HOTO
KUTTI. [IpuHIMTT CBOOOIH, @ 3HAYMTS 1 [TPABa, TOBUHHI BUXOIUTH 3 IMAHEHT-
HUX sKocTel rpomansiH. L{i iMaHeHTHI SIKOCTI BKJIOYaTh B ce0e BiAUIyTTs
MTOBHOTIPABHUM 4YWICHOM CYCHUIBHO-MIOJITUYHOT CIIIBHOTH, 31aTHICTB 1 TO-
TOBHICTb BUCTYIIATH B POJIi IPOMaSIHUHA 32 OyAb-sIKOI CyCIUIBHO-IOJIITHIHOL
1 HaBITh OOYTOBOI CHUTYyaIlii, IPUXIIBHICTH JIO 3aXUCTY IHTEPECIB 3a JIOTIO-
MOTOIO TIpaBa, aKTUBHY 1 CBiJOMY BKJIIOUCHICTH y CIIPAaBH JIePKaBHO-
MOJIITUYHOTO CITIBTOBAPUCTBA Ta 00’ €JHAHb IPOMA/IsiH, J0OPOUYECHICTD Bijlb-
HOTO 1 TOBHOIIPABHOTO YYaCHHUKA CYCITUIbHUX 1 ICPIKABHUX MPOIIECIB.

I'poMagsHCBKICTD 3aBX U (POPMYETHCS B HaJpax MEBHOIO AEP KaBHO-
MIPaBOBOTO YCTPOIO, 110 HAKJIaJae CBill BIZOUTOK Ha peanizaliio IpUHINITY
cBoOoau npu 11 peanizauii. Hajaroun xapakTepucTUKy LIbOMY YCTPOIO MiJ
KyTOM 30py 3a3HaYCHOT0 TPUHIIMITY, 3a3BUYail BUXOAATH 13 HAWPI3ZHOMAHIT-
HINIMX TO3UINH — JIep)KaBHUH YCTpii MOBUHEH 3aXHUIIATH CBOOOMY, OyTH
MEePEeIKOI0I0 CBAaBILIIO, CIPUATH Onary cycminbcTBa. BusHatoun neBHy
LIHHICT IIUX IM1IXO/IIB, BCE ¥ CJI1/I BA3HAYUTHU 1X HEJAOCTATHICTD, IKJIyBaTH-
cs Tpeba nepeayciM o0 cyOCcTalioHaIbHOT IPUPOIH LIOTO YCTPOIO, SKa
TOJISITA€ B TOMY, 11100 3a0€3MeYn T HAUOIBII IONIIbHI U CIIPUIHSTIIUBI 1151
Jofel BIJTHOCHHU MK HUMH, TOOTO CTBOPUTH CUCTEMY (DyHIAaMEHTaIbHUX
nepeagyMoB ¢BOOOIH. SIKIIO )X BUXOAMTH JIUILE 3 OAHIET SIKOICh PUCH ITHX
BIJTHOCHH, HaBITh HAHKPAIIO1, I[e MOXKE MaTH CTpAIHI Haci Ky, Harpukiam,
nig yac Opaniy3pkoi peBomolii Oyjao BUPIIEHO MOOYyBaTH JIepKaBHO-
MIPaBOBUI YCTPiil BUKITIOYHO HA MPHHIIMII JOOPOYECHOCTI 1 1Iei Yac yBiimoB
B ICTOPIIO SIK OZIMH 3 HAMCTPAIIHIIIIMX — Yac TEPopy.

30BHIIIHBOIO Cheporo CBOOOAM JIOAMHY € BIACHICTB y BCiX i1 mposiBax.
JIOIUTBHICTH 1 PO3YMHICTB BlIacHOCTI ['erenb BOauaB He MPOCTO B 3310BOJICH-

! lus.: I'ezens I B. @. ®unocodus npasa: [lep. ¢ Hem. — M., 1990. — C. 233.
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Hi IOTpeO, a B TOMY, 110 3aB/ASKU BIACHOCTI I0JA€THCS MyCTa Cy0 €KTUBHICTh
i mouHa iepectae OyTH abCTPAaKTHOK 0COOHMCTICTIO!

BinnoBigHOo 10 1150T0 HAWTIMONINIA BILTHB Ha OPMYBaHHS TPOMaIICEKOC-
Ti 3A1ACHIOIOTH BiIHOCHHHU, IO TTOB’s13aHi 3 BIIACHICTIO Ta 11 3aXUCTOM. 3aXUCT
WX BITHOCHH, SIK IPUHIUI (POPMYBaHHS TPOMaJITHCHKOCTI, B YKpaiHi Ha
npakTHii 0a3yeTbes Ha cTarTax 13, 4. 3 («Bnachicts 3000B’s13ye. BiacHicTh
HE MTOBUHHA BUKOPUCTOBYBATHCS HA IIKO/Y JFOACH Ta CyCIijbcTBay) i 41, 4.
4 («ITpaBo npuBarHOI BIaCHOCTI € HemopyiHuM») ii KonctuTyuii>. Ane B
MacoBiif CBIZIOMOCTI 4aCTO 3yCTPIYAEThCsA, YUM KOPUCTYIOTHCS HECYMJIIHHI
MOCAIOBIIi 1 MAMPHEMIT], YsiBa PO T€, 10 HETIOPYIIHICTh MpaBa NPUBATHOT
BJIACHOCTI B OBCSAKACHHOMY XKUTT1 PO3IOBCIOIKYETHCS JIMIIE HA MaTepiai-
30BaHi 00’ €kTH. BHACIIIOK IbOTO HE3aXUIIEHUM BUSIBJISIETHCS LN CyC-
MTBHAN IPOIIApOK — HaliMaH1 NpalliBHUKH, X04a iX poOoua cuiia (31aTHICTh
JI0 TIpalli) y PUHKOBOMY CYCIIJILCTBI IIIKOM IiJITAJIA€ TTiJ1 OHSTTS «IIPH-
BaTHA BJIACHICTHY, MIPO 11O CBIYUTH IOTOBIPHUI XapakTep BiIIHOCHH PO0O-
TOJABIIS 1 TpAIliBHUKA. 3 TOUYKH 30pY 3aKOHY 3aXHCT ICHYE, ajie y Maci HiOu
«JIpiIOHUX» BUIAJIKIB BiH ITHOPYETHCS I1i]1 BIVIMBOM BUKPHUBIICHUX YSBJICHbD 1
MEHIIIOT eKOHOMIYHOT CHJTU HAlIMaHUX MPAIIBHUKIB, B 3B’ 3Ky 3 UMM JUISI HUX
€ HeJIOCTYITHUM 3BEPHEHHS JI0 TIPABOCY/ISl B KOXKHOMY 13 YHCICHHUX BH-
MajKiB. Ajie BAKPUBJICHHS BIIHOCHH BIIACHOCTI CTOCYETHCS HE JIMIIIE HaiiMa-
HUX MPaIiBHUKIB.

OcrtaHHIM YacoM B YKpaiHi CIIOCTEPIraeThcsl HOBE SIBUILE — PEHIEPCTBO
(Bix anrn. raider — to raid — poOuTH Hai3x), sIKe MOXKHA XapaKTepU3yBaTu
SK CIIpOOU Mepeily BIACHOCTI CUJIOBUMH 3acO00aMU Ha IMiJICTaBl MEBHUX
CYJIOBUX pillieHb. «BiIMHTI» HE3aKOHHUM IIUISIXOM BEJIMKI KOIITH BUKOPHC-
TOBYIOTHCS JIIJTKAMU 1 3JIOYMHISIMUA JUJTSL TIJKYITY CyZIJIiB, TIPAaBOOXOPOHIIIB,
JIEpYKaBHUX CITY»KOOBIIIB Ta MPAlliBHUKIB KOHTPOJIIOIOUUX OPraHiB 3 METOIO
oTpuMard (GpopMasbHy 3a4illKy JUIs 3aXOIJIEHHs BIACHOCTI .

Po3knanarounii BIUIMB peiiiepcTBa Ha IPOMaJSTHCHKICTD BiOyBa€eThCs
y IIBOX HalpsIMKax. 3 OHOTO OOKY, Lie sIBUILE (GOPMYE OIS Ha AePIKaBY
1 CyCHIBCTBO SIK IIOCH Oe3MmopajHe, a OTKe, Take, IO He 3aCyTOBY€ Ha
mosary. 3 Ipyroro 60Ky, yYaCHUKH pelIepChKUX HAT3/1iB aKTUBHO 3aCBOFO-
I0Th KPUMIHAJIbHY [TOBEJIHKY 1 ICUXOJIOTiI0 Ta IepelatoTh iX 1HIIUM Bep-
cTBaM. | TyT mOYMHA€E AISTH 3aKOH COLIaJbHOI B3aeMo[ii, KOJU MOraHa
MOBE/IIHKA BUTICHSIE XOPOIIY, @ MPUCYTHICTh HETATUBHO HAJIAIITOBAHUX
[OZI0 TpaBa MOIIYKaYiB BAACHOT BUTOIM MIIINTOBXYE OCTAHHIX JIFOJICH, 11100

! us.: I'ecenv I B. @. ®dunocodust npasa: Ilep. ¢ nem. — M., 1990. — C. 101.
2 Koncruryuist Yipainu // Binom. Bepxos. Pagu Yipainu. — 1996. — Ne 30. — Cr. 141.
3 Tpoeiina exoHomika // Tonoc Ykpainu. — 2006. — 29 rpya. — Ne 249. — C. 3.
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3aXHCTHTH BJIACHICTB 1 CBOOOY, CIMPATHCS Ha MPABO TEK BUKIIOYHO 3
erOICTUYHUX TO3UIIIH, i KyTOM 30py HE TPOMAaJSTHCHKOCTI, a Oe33acrte-
PEXKHUX IHTEPECIB.

[TpoGnemu 3aXUCTy BIACHOCTI SICKPABO BUCBITJIIOIOTH OCHOBOIIOJIOXKHE
3HAUEHHsI TAKOTO MPUHLUIY (HOPMYBaHHS IPOMAITHCHKOCTI, K B3a€EMOJis
000B’s13Ky 1 paBa. Kosin MoBa iiie Ipo npasa, TO 3aBKIHU MiJKPECITIOETHCS,
110 MpaBa OJHIET JIFOMHA 00MEKeH1 paBamu Jipyroi. Lle nocuts po3mure
TIOJIOXKEHHS O3HAYa€ He IO iHIIe, SIK 000B 30K Cy0’€KTa IpaBa IpH peati-
3arii cBOiX MpaB BpaxoByBarTy IpaBa iHmuX cy0’exTiB. [IpaBa if 000B’s13kn
PO3MO/INIeH], TAKUM YHHOM, MiX PI3HUMH CTOpoHaMu abo ocobamu, aine
BOHH MAlOTh IPH [[bOMY CYOCTaHIIIOHAJIbHY €JIHICTh, B SIKii MPABO PO3IJIsi-
JIA€ThCS K BHYTPIIIHIA aCIIEKT CIPUHHATTS HOT0 Cy0’ €KTOM, @ 000B’SI30K —
SIK 30BHIIIHIN acmekt!. Ils €HICTh € BUXiTHUM MOMEHTOM i OCHOBOIO TIO-
HATTS «TPOMaJSIHUHY. Bijible Toro, KoKHa 3 X CTOPIH MOPOIDKYE JIPYTY,
KOJIM MOBa HJIe TIPO JpKepelia sIKOCTEH rpoMa/IsTHUHA.

CxunanHicTh nponecy (opMyBaHHS IPpOMasTHCHKOCTI Ha MPAaKTHII],
OCKIJIbKY BiH TOB’SI3aHUH 13 32CBOEHHSM TIpaB i CBOOO/I JIFOIMHHU, ITOJISITAE B
TOMY, 11100 JOMOT'THCSI TApPMOHIMHOCTI BCIX JIAHOK cucTeMu rpas. [lepemxymo-
BaMH, 5Kl 3a0€3MeYyI0Th TaKy TapMOHIHHICT, €, HA HaIl OIS, JBi.

[To-mieprrre, SIKIIO MPUANBUTHICS O HAWOIIBIT (PyHIAMEHTAIBHIX MTPaB i
cBO0OOJ JTIOAMHM, 110 3anmodaTkoBaHi B KoHcTuTymii Ykpainu, To BOHU 3a
CBOEIO MPUPOJIOI0 MAIOTh HEBIIUYXKYyBaHUH Xapakrep. Hanpukiazn, Hi 3a sSIKMX
00cTaBUH, HaBITh B YMOBaX BOEHHOTO YM HaJ3BUYAHOTO CTaHY, HE MOXKeE
OyTu oOMeKeHa PiBHICTh TPOMAISIH MIepe]l 3aKOHOM, MOPYIICHE HeBil €MHE
[IPaBO Ha KUTTS, IPABO Ha IOBAry 10 0COOUCTOCTI, Ha CBOOOY Ta 0COOUCTY
HEJIOTOPKAHHICTh, Ha 3aXUCT CBOOOJI CY/IOM, IPABO HE BUKOHYBATH 3JIOYMHHI
Haka3u 4d posnopsakeHHs. Lle o3Hauae, 1110 3a CBOEIO MPUPOIOIO KOHCTY-
LIMHO 3aMo4YaTKOBaHi MpaBa i CBOOOU B CBOil OCHOBI MalOTh CTaTyC MpPH-
poaHoro mpasa. Ale, XapakTepu3yIouu sSKech MpaBo K MPUPOJIHE, HElO0-
CTaTHBO MIJKPECIIOBATH HOTO HEBIIUYKYBaHUU, TPUPOTHUN XapaKkTep.
[TpupoaHicTh Mpaga, SIKIIO IOAyMYBaTH 1€ TIOHSTTS JI0 KiHIIS, 03HAYA€ TAKOK
1 HEMOXITUBICTh BI]IMOBUTHCS Bijl HHOTO. [Ipy 11boMy O€3/isUTBHICTE € TIPH-
XOBaHOIO 1 TOMY O0COOJIMBO PYHHIBHOIO 3 TOUKH 30py IPOMaJITHCHKOCTI Pop-
Mol10 noBeniHkH. He icHye, sk 11e crpuiiMaeThest 1HO/II Ha PiBHI TOOYTOBOT
CBIJIOMOCTI, IIPaB 1 CBOOO/I JIIOJMHU KKOPUCHUX», JIO IKHX 3/1e01bliie BiJi-
HOCSTB Ti, IO CTOCYIOTHCSI OCOOMCTOCTI SIK TAKOl, 1 TIpaB, SIKKMH MOXKHA 32
MeBHUX 00CTaBHH HEXTyBaTh. Haliuacrimie /10 TaKUX MpaB, Ha XKajlb, BIIHO-

' us.: bemenn T. CoGcTBEeHHOCTD U mpolBeTaHue: Ilep. ¢ anrt. — M., 2008. —
C.21-22.
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CATH ACSIKi MpaBa CyCIITbHO-AISUIBHICHOTO 1 IEPKaBHUIIBKOTO XapaKkTepy.
CrpapkHs TPOMaSHCHKICTD TOJISATA€ B 3aCBOEHHI 1 CBIIOMIN peasizaril
BCI€T CHCTEMHU TIPaB, OCKIJIBKU KOJKHE 3 HUX B3a€MOIIOB’SI3aHE 3 IHIIMMHU.

Jpyroro nepeaymMoBOIO € 0IIopa Ha 3aKOHH 13 HaJlaHUM HUM TaKoro cTa-
TYCY, 1110 BOHH HE MOXKYTh OyTH NOPYILIEHI 1 MAIOTh IPIOPUTETHY TPOMAACHKY
Bary. LL{o0 nomorTtucs 1poro npu GpopMyBaHHI FPOMaJASHCHKOCTI, HEOOX1THO
cnMpartucs Ha 3a0e3redeHHs 3a Oy/b-IKHX 00CTaBUH BEPXOBEHCTBA 3aKOHY
Ha OCHOBI peaizanii BUMor KOHCTHTYIIT; MTPOBEACHHS B *KUTTS IPHHITHITY
MIPaBOBOI CTAOLTLHOCTI 1 CITAJIKOEMHOCTI HE3aJIeKHO BiJT MO THYHUX 1 1HIITNX
3MiH; JJoMaraHHs, o0 oIliHKa peaizaii mpas JIOIUHH Bi0yBaIacs 3TiTHO
3 KPUTEPISIMU peanbHOi CBOOOIH.

OOuBI IepelyMOBH Y KOHTEKCTI (OPMYBaHHS IPOMaJSTHCHKOCTI BH-
CTYMAIOTh K B3a€MOY3TO/DKEHA CHCTEMa BILIMBY 31 CBOEKO METOXO 1 JIOTIKOIO
(yHK1iH, TOOTO sIK coLliaIbHO-TIIPaBOBUIl MeXaHi3M (OpMYBaHHS I'POMAJISH-
cbKoCTi. ['0J10BHA 0COONMUBICTH CyNEpeYHOCTEH, Ki BUHUKAIOTh IIPH HHOMY,
TIOJISITAE B TOMY, 1110 BUPILITYBATHCS] BOHU IMOBUHHI Ha 3acajiax iHTepiopu3allii,
NepETBOPEHHS MPUHIIMITIB TPOMASIHCHKOCTI Ha YCTaJIeH] BHYTPILIHI SKOCTI
1 HOpMHU 0COOUCTOCTI. MexaHi3MOM iHTepiopu3alii BUCTyIIAE€ CYKYITHICTh
0COOHMCTHX MOTHBAMIH, (HOPMYBAHHS KOMIIETCHTHOCTI.

[lig kyTOM 30py IpOMaJssHCHKOCTI BOHA BKJIIOYA€ B ceOe 3HaHHA PO
CYCHIJIbCTBO Ta NPUHLUIN HOTO (DYHKLIOHYBaHHS, YCBIIOMJIEHHS CBOIX IIpaB
i cB00O/I B HBOMY, 3/IaTHICTh Ta MEBHUI PIBEHb Oa)KaHHS KOPUCTYBATHCS
HUMH. B OCHOBI TakOTO MiJXOY A0 MOTHBAIIA TEX JICKUThH CUCTEMHUI
TPUHITIL. Y KOKHIM CHCTEMI ICHYFOTh JIAHKH, CTaH SIKUX BU3HAUaeE ii 371aTHICTh
BUKOHATH CBOE MPU3HAYCHHS 1 0OCIYTOBYBaHHS SIKUX € (yHIAMEHTAIBLHOIO
¢yukuiero inmmx jaHok!. Y mporeci hopMyBaHHS TPOMaASHCHKUAX 0COOHC-
THUX MOTHBAIIH Takow (QYHIAMEHTAIBHOO JIAHKOI BUCTYIA€ JiSIbHICTD,
aKTyasi3allis mparHeHb JI0 BTUIEHHs IpaB i cBoOo/. BinmoBigHO /10 11OT0 BCi
JIAHKK 0COOMCTOI MOTHBALI{ MOXKYTb IiiTH €()EKTUBHO JIUILE B TOMY BUIIA]I-
Ky, KOJIM BOHH BHPIILIyBaTUMYTb IMOJBIHHE 3aBIaHHS: 3 OJHOTO OOKY, BHKO-
HYBaTH CBOI ITpsAMi (DYHKIIIT, a 3 APYroro — MaKCUMaIBHO CIIPUSATH JisUTbHIC-
HOMY (DOPMYBAHHIO OCOOMCTHX TPOMAITHCHKUX Opi€HTAIIH.

CriosryyHOI0 JTAaHKOIO MIJK YCBiJIOMJICHHSIM IPaB i CBOOO 0COOUCTOCTI i
JUSIMU 1IOJT0 1X pealrizailii BUCTyIae yMOHACTpii. YMOHAcCTpii 3 IpaBoBOi
TOYKH 30pYy € MPOAYKTOM (pe3yabraToM) (PYHKIIIOHYBaHHS ICHYIOUUX Y JIep-
JKaBl MPAaBOBHUX yCTAHOB, MAa€ JisUTbHICHY IPUPOY 1 BeZe 10 MEBHUX peallb-

' TIpoGiieMu pO3BUTKY CYCIIIBCTBA: CHCTEMHHI miaxin: Marepiaiu MixkBy3. Ha-
yk. koH(}. 12—-13 kBiT. 2006 p. / 3a 3ar. pea. M. 1. [Tanosa, B. O. Jlo3oBoro. — X.,
2006. — C. 139-140.
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HUX Jiii. | 11UM BiH BiJIpi3HSETHCS BiJ| IyMKH, SIKa Ma€ JIUIIE 1HAUBITyalbHY
MPUPONY i 3a 3aralibHUM MPABHUIIOM 1i iICHYBaHHS 00OMEXYEThCS CPeporo
CBIJIOMOCTI. XapakTep yMOHACTPOIO 3HAYHOIO MipOIO0 BU3HAYA€E XapaKTep
BIJTHOCHH MiX JitonbMH. L{e € 0cOOIMBO cripaBeTMBUM CTOCOBHO IPOMa/IsH-
CBKOTO CYCIIJIbCTBA.

Crig Ha3BUYaiHO 00EPEKHO MIAXOAUTH 10 POPMYBaHHS YMOHACTPO-
iB B TPOMaJITHCHKOMY CYCHIIBCTBI, JIe CBOOO/AA CTaE CyOCTaHI[IOHAIBHOIO
03HAKOIO BCIX OCOOUCTHX 1 CYCIUTBHUX MPOSBIB )KUTTA. Pid y TiM, 110 ymo-
HacTpoi i3 chepu CBIAOMOCTI MOXKYTh MEPEHTH B CYCHiIbHO 3HaYyIle
sBHIIE. [erenp, HAMPHUKIIA], 3ayBakyBaB, 110 AJIs JaKeiB HeMae repoiB He
TOMY, IIIO T€POi HE € TAKWMH, a TOMY, 110 JIAKei € JTaKesIMHU 3a CBOIM YMOHA-
CcTpoeM. 3 TO3ULiH HOpMYyBaHHSA TPOMAASHCHKOCTI L IyMKa 3aCIyTOBY€
Ha 0COOJIMBY yBary.

I'poMaasTHCHKICTh MOYKE CTATH CTIHKUM MPUHIUAIIOM 1 OyTH BKOPIHEHOIO
B CYCIIJILCTBO JIMIIE TOJI, KOJIU JISITUME TIPUHIUI 8I0MBOPEHH Sl 2POMAOSIH-
cbKoi axmusHocmi i 8ionogioanbHocmi npu 3mini nokonine. Kirodosa poib
B peastizalii 1[b0ro MPUHIIMITY HAJISKUTh (OPMYBAHHIO TPOMAJITHCHKOCTI
Modtozi. OjHa i3 0OMEXEHOCTEH Y MiJIXO JI0 1€l MPOOIEMHU IOJISITAE B TOMY,
10 BUPILIYBATH ii MparHyTh BUKIIOYHO CHEiaJbHUMH MOJIOIIKHUMU 3a-
xoJamH, 3a0yBaro4u, IO TOJIOBHUM € 3ally4aTH MOJIOAB 10 OyIb-sKOi cyc-
IBHO 3HAYYILOI CIIPABH, SIKa BIUIMBA€ HA CTAHOBJIIEHHS I'POMAJSHCBHKOCTI,
HaIpHKJIIA, 0 Ti€l ) IPaBOBUM YHHOM OPraHi30BaHOi OOPOTHOM 3a 3aXHILle-
HICTB BIIACHOCTI.

Ha napnamentcbkux ciyxanaax «IIpo ctanoBuiie Monoai B YkpaiHi»
(rpynens 2006 p.) 3a3Ha9aIOCS, 110 MOJIO/Ib TIEPETBOPIOETHCS B OAHY 3 Hal-
OinbII ypa3nuBux Tpyn HaceseHHs . CTOCOBHO HEi He JII0Th MEXaHi3MH Tra-
PaHTOBAaHOTO 3a0€3MEYCHHS MOJIOAMX JIFO/ICH MEepIIMM POOOYUM MicIeM,
MiJBTOBI yMOBU 0QHKOBOTO KPEIUTYBAaHHS, OCOOIHMBO JKUTIA, y CEJli MpaK-
TUYHO HE PO3BHBAETHCSA MOJIOADKHE (hePMEpPCTBO, CTaH 3A0POB’ S MOJIOAI
TIEPETBOPUBCS Ha 3aralbHOHAIIOHAIEHY MTPOOIeMy.

YHacniiok HaAMipHOT KoMepIiiai3allii BCiX acleKTiB ii ®UTTs, 0co0u-
BO JIOCTYITY JIO OCBITH, JKUTJIA 1 TIpalli, Ili IPUPOJIHI TparHeHHs HaOyBaIOTh,
3 TOYKHU 30py TPOMAJSHCHKOCTI, HETATUBHOI CIIPAMOBAHOCTI 1 MiAPUBAIOThH
Bipy y llepxkaBy 1 KpaiHy. 3a TaHUMHU YKpPaiHCHKOTO LEHTPY €KOHOMIYHUX 1
MOJIITHYHUX JociikeHb iM. O. PazymkoBa, siKi HABOAMIIUCS HA CITyXaHHSX,
nona| 70 % MoouX Jrojiel He BiJUuyBalOTh ce0e ToCoapsiMu BIIACHOT Jep-
KaBH, 65 % — He 33/I0BOJIEH] CBOIM COITIaJIbHUM cTaTrycoM i Maiike 60 % — He
0avarh CoIiabHOI MepCeKTHBH B YKpaiHi, Big 19 no 43 % Moo/l 3a5ie)HO

87



/ 3 (54)

BiJl perioHy He oOpanu 0 YkpaiHy baTbKiBIIMHOO, SKOM Mad MOXKIIHBICTh
BHOOpY'.

Byno 6 HenmpaBUILHUM BBa)aTH, IO TaKi HACTPOI MOJIOJI € SIKHMOCH
OpraHiYHUMH 11 SKOCTSIMH. SIK 3a3HAYAIOCS HA IIMX CIIyXaHHSX, TOJIOBHUMH
JKUTTEBUMHU MPIOPUTETAMH MOJIOAI € I[IJIKOM BUIIPaBJIaHE MIPArHeHHs J10
MIIIHOTO 3/10pOB’si, MaTepianbHOro JoOpoOyTy Ta MiHOi cim’1. [IpocTo cro-
COBHO Hei 0COOJIMBY aKTYaJIbHICTh MA€ MOJIOKEHHSI, 110 CBOOO/1A, SIK BUXITHUN
MPHUHIUT CTAHOBIICHHS TPOMaJISTHCHKOCTI, JIMIIE TOJ1 MA€ I[IHHICTh, KOJIH
BOHA € pEabHOIO.

Heneritumua Braja He Moke OyTH cy0’€KTOM ()OpPMYBaHHS TPOMaJISTH-
cpKoCTi. BupimaabHuM GakTopom JieriTuMartii € ii 3/1aTHICTh CIiBBIIHOCUTH
CBOI IHTEpECH 3 IHTepeCcaMy HACEIICHHS, @ TAKOXK 3aJJ0BOJIBHATH 1X BiIIOBI-
HO JI0O MOXITMBOCTEH KOHKPETHHUX COI1alIbHO-€KOHOMIYHUX YMOB. [1OHATTS
JIETITUMHOCTI CIIUPAETHCS HA TAKUI CTaH pedei y IepKaBi, IKHH € 3HATy UM
JUTSI THIAMBIJIB 1 SIKOMY BOHU HAKOPSIIOTHCS B CHITY HOTO PallioHaIbHO BHU3HA-
HoT iHHOCTI. CIiji BIIPI3HATH TaKi TUIH JIETITUMHOCTI, 10 BUTUIMBAIOTh 13
3a3HAYCHMX [IHHOCTEH: a) JEriTUMHICTD MiJ] BILIMBOM TPAJUIIIN, 3BUUKU
IIKOPSITUCS BIIAJIL, Bipi B CBATICTH BiKaMH iICHYIOYHX 3aKOHIB; 0) Xapu3ma-
TUYHO OOYMOBJICHE BHACIIOK OCOOIUBOI MOMYJISPHOCTI 0COOU; B) Te, IO
CIUpAEThCs Ha JAOUUIBHI, palliOHAILHO-TIPABOBI 3aKOHH, 1110 JOOPOBIIEHO
CIIPUHAMAIOTHCS IPOMaIsTHAMU,

JeprxaBa € 1iIICHUM >KUBUM OPTaHi3MOM, a TOMY KOJIH sIKach HOTO Yac-
THHA BBaXKae cebe abCOMOTHO CaMOCTIHHOIO 1 HE3aJIeKHOI, TO THHE BECh
opranism. Lle monoxxeHHst Mae nozaBiliHe 3HayeHHs. [lo-mepie, nepxasa, a
3HAYUTh, 1 MPABO, 110 11 3aXUIIaE, TOBUHHE OyTH OpIEHTOBaHE HE Ha SKYCh
OJIHY 11 JIaHKY, @ Ha BCIO LIUTICHICTB JiepkaBu. [lo-npyre, GopmyBaHHS Ipo-
MaJISTHCHKOCTI — IIe TIPOIEC, OPIEHTOBAHUI HA CIPUUHSATTS JICPKABH SIK
BUIIOT IIIHHOCTI Y BCiX ii Aep>KaBHUILILKUX MPOSIBAX.

DyHIaMEHTAIBHO (POPMOIO IHX MPOSIBIB € PO3MOJLT BiacTeil. Po3y-
MiHHS TIOJILTY BUKJIFOYHO SIK B3aEMHOTO OOMEKEHHS i KOHTPOITIO Ma€ 1 paili-
OHAJILHU, 1 HETaTUBHUHN aCTeKT. Piv y TiM, 110 TAKUM IUISTXOM JIIHCHO MOXE
OyTH OCSTHYTa iX NMPOTHBAra, aje e npoTHBara MexaHiuHoi, a He KHBOI
€IIHOCTI, SIKOTO 3aBXI¥ MMOBUHHA OyTH nepykasa’. Lle BuruinBae xoua 6 3 Toro,
10 Oy/ib-sIKa TUTKa BJIAM 3aJIC)KHUTh BiJ| IHIIUX TUIOK. A TOMY ITEpEHECEHHS

' Monozi notpi6Hi 310poB’si, 1006pobyT i MinHa cim’st // Tonoc Ykpaiau. —2006. —
22 rpyn. — Ne 243. - C. 2.

2 us.: Ilapconc T. O cTpyKType connaibHoro aeicreus. — M., 2000. — C. 165.

3 Tus.: Jobpenvros B. U., Kpasuenxo A. H. ®ynnamentanbhas conuonorus. T.
1. Teopus u metononorus. — M., 2003. — C. 492-296.
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Y CBIZIOMICTB IPOMaJISiH TIPIOPUTETHOTO 3HAYCHHS BUKITFOUHO SIKOICh TiJIKH
BJIQ/IA CynepednTh HOpPMyBaHHIO IPOMAJSTHCHKOCTI K 1HAMBIyani30BaHOT
¢dopMu yuacTi B cripaBax I'pOMaJsIHCBKOTO CyCHiIbCTBA. 3 MPUHLUIIB (GOp-
MYBaHHS TPOMa/ITHCHKOCTI BUTLTUBAE OCOOIMBICTh MEXaHi3MY i1 OLlIHKH, 110
B CBOIO Y€pPry BUCTYIIAE K CBOEPIAHUHN IPUHIIHIL

OJHUM 13 OCHOBOIIOJIOKHHX MOHSTH, Ha 3acaaX BUKOPUCTAHHS SIKOTO
MOYKHA OI[IHUTH PETYISATUBHY €(EeKTUBHICTh IpaBa npu (opMyBaHHS BCiX
aCIIeKTiB IPOMAISTHCHKOCTI, MOXEe OYTH COIialbHO-TIPAaBOBHI KOHCTPYKT.
3arajabHe HOHATTA KOHCTPYKTY, L0 CKJIAJOCS B CydacHil Haylli, O3Ha4ae
TaKHM# MiIxiJ 0COOMCTOCTI A0 MEBHOIO SBHINA, HA MiJCTaBl SKOr0 BUHHKAE
peanbHe, AiAIbHICHE CTaBIEHHA 10 HHOT0. KOHCTPYKT € peryasTHBHUM Me-
XaHI3MOM J1ili KOXKHOT JIFOJIMHU — 1 CTOCOBHO OY/Ib-sIKOT CUTYAIlIl ICHY€E CBild
KOHCTpPYKT'.

AJie YoMy camMe colliaqbHO-IIPAaBOBUH, a HE, HAIPUKIIAI, MOJITUKO-
nipaBoBuii? ClipaBa B TOMY, III0 TOJIOBHUM ITUTAHHSIM, 3 STKFM JIFOIIH TIOB’ 3YIOTh
(yHKIIIOHYBaHHS [TPaBa, € TUTAHHSI TIPO T€, SIK T1IHO )KUTH 1 peasizyBaTu CBO1
JKUTTEBI IIHHOCTI. TakuM YMHOM, TIOTIPH BCIO OaraTrorpaHHiCTh MiIXO/IB 10
mpaBa, y TOMY YHUCII 13 MO3UILINA IPOMaJSHCHKOCTI, BUPIIIaIbHAM HOTO ac-
MEKTOM BUCTYIA€E acleKT comianbHuid. ColiaabHO-IPABOBHI KOHCTPYKT,
TaKUM YHHOM, BUCTYMAE SIK (popMa BUHHUKIIOTO Ha IMiJCTaBi JOCBITy TaKOTO
BUIIEPEHKYIOYOTO PO3YMIHHS 1 TNyMadeHHsI COIiaTbHO-TIPABOBHX 1 CYCITIIIBHO-
MOJTITUYHUX SBHIL, sIKE IPUBOAUTD J10 CTAJIOT MOBEAIHKN 00 KOHKPETHUX Iil
BIJIMOBI/THO JIO0 IILOTO TIyMaueHHSI.

Sk cycrninbHU (PEHOMEH COLiaIbHO-ITPABOBUI KOHCTPYKT BHYTPILIHBO
CyHepewnBUiA. 3 OHOTO OOKY, BiH € Ti€H0 MIpOI0, 33 JJOTIOMOTOFO SIKOT JIFO-
JIMHA 3[]aTHA TIYMA4UTH COLiaIbHO-TIPABOBI 0OCTABWHHU 1 BiJIMOBIIHO 3 UM
Oy/lyBaTH CBOIO COIliaJIbHY MOBEIHKY 1 HaBiTh OOMEXUTH NMaHyBaHHS IIHX
00CTaBMH, a 3 [pyroro — oOpaHe TIIyMadyeHHsI 1 Bi/IMOBIIHA HOMY ITOBE/IIHKA
MOXe€ MMEePeTBOPUTH ii Ha pada IMX 0OCTABHH, IO MOXKE CIPUYUHHUTHU PYii-
HIBHI HACJIIKK. BUXij1 13 i€l CynepeyHOCTI MOJISTaE B X0/ 10 KOHCTPYK-
TiB BUKJIFOYHO 3 TIO3HUIIiH MPaB JIFONMUHH.

I3 cka3aHOro BUIUIMBAIOTH JeKijgbKa BUCHOBKIB. [To-mepiie, 3a cBO€IO
MIPUPOIOIO 1 JISUTBHICHUM XapaKTePOM COIIaIbHO-TIPABOBI KOHCTPYKTH BijI-
OMBAIOTH MTPOIEC BUHUKHEHHS HOBUX MPUHIIB (D)YHKIIOHYBAHHS CYCIUTEHIX
CHCTEM, a 3HAUUTh 1 rpoMaJsTHCBKOCTI. [lo-npyre, ik BUpa3 peryasTHBHOT
(dhopmu 00’ €HAHHS MPABOBOIO 1 COLIAILHOTO B JIisIX JIFOJEH, COIiaibHO-
[IPaBOBUM KOHCTPYKT € OIHUM 13 IIOHATH 1 IHCTPYMEHTIB, 3@ JJOIIOMOI'OI0
SIKOTO JIOIITBHO aHAITi3yBaTH COIialIbHy €()eKTUBHICTh NIPOIIECY CTAHOBIICH-

' TuB.: Keanu /Joc. Teopust imunoctu. — CI16., 2000. — C. 22-24.
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Hs TpoMaisTHCBKOCTI. [1o-TpeTe, mpobiema comiaibHO-ITPaBOBUX KOHCTPYKTIiB
SIK OJTHOTO 13 JDKEpeIl CTAHOBJICHHS! HOBUX JISUTbHICHUX MPUHIIMIIB (HOpMY-
BaHHsI TPOMaJITHCHKOCTI 3aCJTyTOBY€ Ha JOKJIAJHY HAYKOBY 1 MPUKIAIHY ii
pO3poOKy.

3aranpHUI BHCHOBOK I10 PO3MNISIHYTIH MPOOIeMi MOJISrae B TOMY, IO
peaiizauis NpUHLIUIB (OPMYBaHHS IPOMAASHCHKOCTI € OTHOYACHO HIJISIXOM
MIBUILIEHHS COLIATBHOI €PeKTUBHOCTI rpasa. [leii B3aeM03B’ 130Kk 0a3y€eTh-
sl Ha MiJIXO/Ii JI0 comianbHOl epeKTUBHOCTI TpaBa sIK JI0 TaKoi JisUTbHICHOT
XapaKTepPHCTUKH IpaBa, 10 BiOWBa€ pPiBeHb HOTO PeaJbHOTO BILIMBY Ha
colliajbHI BiJIHOCHHHU Ta Ha peaji3allito OOIPYHTOBaHUX CUTYaTUBHUX 1 CTa-
TYCHHUX CIIOJIiBaHb OCOOUCTOCTI.

Curyarist B YkpaiHi € TaKor, 110 BIIPOBAKCHHSI B XUTTSI IPUHIIUIIIB
(hopMyBaHHS TPOMAJICBKOCTI HEMOXUINBE 0€3 CYTTEBOTO ITIIBUIIEHHS COIIi-
aJbHOI €(PEKTUBHOCTI MIpaBa. YMOBOIO TAKOTO ITiJIBUINCHHS € MOOJIAHHS
CYIEPEYHOCTEH, 10 TaTbMYIOTh 1 CTAHOBJICHHS TPOMAJITHCEKOCTI, 1 BUCOKY
CoIliaNbHy e(eKTHBHICTh IIpaBa. [ OJIOBHIMH 3 IIHX CYNEPEYHOCTEH €: Cyrep-
€UHICTh MIX yHIBepCaJbHUMHU LIHHOCTSIMH, IO ICHYIOTh y CYCHIJIBbCTBI, 1
eroiCTUYHMMU THTEpECaMH BIIJHOT €JIiTH; IHCTHTYIOHAIbHA KOPYMITOBa-
HICTB, 1[0 OXOMHMJIA ITHPOKi chepn; Mk OQimiifHO MPOTOIOIIEHUMH | 3aKpi-
IUICHUMH Y 3aKOHOJIaBYMX aKTaxX iJIesMH JIEMOKPATii i He TaKo¥o, IO CITiBIIa-
J1a€ 3 HUMH JICPIKABHUIBKOIO 1 COL[IaIbHO-TIONITHYHOIO PAKTHKOIO; pi3Ke
MOTIPIICHHSI MAaTePIaAJIbHOTO CTaHy OUTBIIOCTI HACEICHHS KPaiHN; BUHUKHEH-
HS B HaJIpax camol BIIQJX FOCTPUX CYNEPEYHOCTEH, HANPUKIA], 3ITKHEHHS
PI3HUX TUIOK BIIAJIH.
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C. Ilozpebnsak, nouent HarmionanpHOT
IopuANYHOi akagemii YkpaiHu iMeHi
SApocnasa Myaporo

3Ha4YeHHS OCHOBOIIOJIOKHUX NPUHUMIIIB MIPaBa
1Jis1 (JOPMYBAHHS i PO3BUTKY NIPABOBOI JIePKABH

B ocHOBI KOHIIENIIIT TPaBOBOT JIEpPKaBH, K BIJIOMO, JICKHUTH 11es PO
HEOOX1IHICTh MiJIKOPEHHs IepXKaBHOI BIIaJX IIPaBy 3apajy rapaHTyBaHHS 1
3axucTy npas i ceobox monunu'. Y HoBwil yac 3axinHa nuBimizanis aiidnuia
BHCHOBKY, 1110 1H/IMBIJIN BiJIbHI HACTUIBKH, HACKIJIBKY NIPEJACTABHUKH BIIA/IN
3000B’s13aH1 JIISITH BIJMOBITHO JI0 YHHHOTO MpaBa: BUMOT'a MiAKOPEHHS JIep-
JKaBH TPaBy CIPHUsE CBOOOII, HATAI0UU 1HIUB1IaM MOXKITUBICTb TIepe10adaTH,
KOJIM JIO HUX MOXe OyTH 3aCTOCOBAHO MPUMYC 3 OOKY MPABOBOTO anapary
JIepKaBH, 1 JI03BOJISIE YHUKATH BTPYUYaHHsI y TXHI cripaBH 3 00Ky TTO3UTHBHO-
IO TIpaBa, He MOPYLIYIYH Horo?. [poMaisiHu MMiAKOPIOIOTHCS TIIBKH IIPaBY, a
HE BOJIi UM PIIIEHHIO 1HIIOT JIFOJAMHH, HAJIIJICHOT BIIAJI00 3/1IHCHIOBATH ITPH-
myec. Lle it pobuth rpomMazsH BitbHUMH. Haiikparie mto 1ymMKy chopMmyroBaB
Monreck’e: «CBoOOIA € TIPAaBOM POOUTH BCE, IO TO3BOJIIOTH 3aKOHN»>.

CIiJi MOTOAUTHCE 3 THM, IO NPABO 0OMEINCYE 0ePACABY 8ICE CAMUM
Gaxmom icnysanns npasun i npoyedyp. Y CBOIO UepTy iHAMBIJ 3HAE, K cede
TTOBOJIMTH Ta SIKOT IIOBE/IIHKY BIH MOYKE OYiKyBaTH BiJl iHIIUX cy0’€KTiB. 3a-
XUCT 0COOM BiJi CBaBUILHUX Jiil Biaau 3a0€3MeUy€eThCsl BKE TUM, 110 TXHS
B3A€EMOJIIS 3aBXK/IU OMOCEPEIKOBaHA 3aKOHOM, 00OB’SI3KOBUM SIK JJIsI TIPH-
BaTHOTO TPOMAJISTHUHA, TAK 1 st IepsKaBHOTO ypsaoBIst. OTke, mpaBo — I1e
OJIVH 13 IIJISIXIB JIO TOTO, MO0 TpaBIsYnil OyB OUTBII 00AUIHBUM, a TTiJIBITa-
HUH — MEHII 00MEKEHUM’.

! Tus.: Kozwobpa M. TIpuHIMI BEPXOBCHCTBA NpaBa i KOHCTUTYLIiHA FOPUC/IHK-
uist // Bicn. Koncturyn. Cyny Vipainn. —2000. — Ne 4. — C. 24.

2 us.: Tamanaea b. BepxoBeHCTBO mpaga: icTopis, mojituka, teopis: Ilep. 3
annt. — K., 2007. — C. 44.

* Monreckse I11. JI. O nyxe 3axkoHoB // I36panHbie npousseneHus: Ilep. ¢ dp. —
M., 1955. - C. 289.

4 us.: Annan T. P. C. Koncruryniiina cripaBeuiBicts. JliGepaibHa Teopist Bep-
xoBeHcTBa mpasa: [lep. 3 anrn. — K., 2008. — C. 43.

5 Banaoec J[. S13p1x mipaBa u npaBo si3bika: [lep. ¢ ncman. — M., 2008. — C. 25.
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[IpoTe moniOHe 0OMEKEHHSI € BOUEBUAb HEAOCTATHIM AJIS TiAKOPSHHS
JieprkaBHOI Bitau mpay. Comij maM’siTaTy, 10 JIep)kaBa Ha MMiJICTaBl HaJaHoi
CYCILUJILCTBOM «T€HEPaJIbHOI JIiIIeH311» 3/11ICHIOE aIMiHICTPyBaHHs IPaBOBOI
CHUCTEMH; caMe JiepKaBa YIMOBHOBAXYETHCS JIIOJIbMH Ha MPABOTBOPYICTb,
TOOTO CTBOPEHHSI HOPM TIO3UTHUBHOTO IpaBa, OTPUMYE IMOBHOBAXKCHHS Ha
O(iliifHy IHTEPIPETALII0 HOPM, KOHTPOJIb 32 TX JOTPUMAHHSM 1 371HCHEHHS
CY/IOYHHCTBA.

TakuMm YMHOM, BUHUKAE 3arpo3a TOTo, IO JAisUTbHICTh JIepKaBU YIOPS/I-
KOBYETHCS JIUIIE TUMHU TIPaBUJIaMU, SKi BOHa cama 1 BUpoOisie. Y mpboMmy
BUIIAJIKy JIepyKaBa, B MPHUHIIMII, MOXKE MO30yTHCS 1X, IOJIEPKYIOUUCH TTPO-
ey pH, TiependadeHoi A1s X 3MiHK Ud cKacyBaHHs'. HaBpsi uu 1ie MOXHa
BBXKATH PEANbHUM, CIPABKHIM OOMEKEHHSIM JIEPKABU MIPABOM, SIKE iMa-
HEHTHO NMpUTaMaHHe KOHIIETIi1 paBoBoi AepkaBu. Haramaemo, mo came i
aprymenTH BrucyBaB T. [000c, KoITi IOBOJUB, IO CYBEPEH HE ITiIKOPSETHCS
3akoHaM. «I cripaB/i, Maroun Biialy BUJIaBaTy 1 CKACOBYBATH 3aKOHH, — i~
KpECJIOBaB BUIATHUH aHTIIIACHKHIA Binocod, — CyBEepeH MOXe, SIKIIO 3a-
Oaxkae, HE MIAKOPUTHUCS 1M, CKACyBaBIIU 3aKOHH, 1[0 3aBAXKAIOTh HOMY, 1
BUJIABIIN HOBI, a OTKE, BiH y)Ke Harnepe BUIbHUM. bo Toii BUTbHUIA, XTO MO-
)K€ CTaTH BUIBHUM KOJIM 3aBTOJIHO: JIIOJIMHA HE MOXE OyTH 3000B’S13aHOI0
caMiif co0i, OCKIIBKH TOH, XTO 3000B’s3y€, 3/1aT€H 1 3BUIBHUTHU BiJ CBOTO
3000B’s13aHHS, @ TOMY MaTH 3000B’s13aHHS TUTHKH IIIOZ0 CaMOTo cede o3Havae
HE MaTH 1X B3arai»?.

OTxe, peasibHe MiIKOPEHHS JIEPKABHOT BIIA/IM MTPaBy MOMKIIMBE JIMIIE 32
YMOBH 3aNpO8AO0NHCEHHS OOMENCEHb BNIUEY 0ePHCABU HA 3MIC npasd. 3 L€l
METOI0 MH [TOBUHHI HacaMIepe/1 3BEpHyTH yBary Ha po0IieMy MpaBopo3yMiH-
HS, Y TOMY YHCIi HA TaKWif 11 aCIIEKT, SIK 3B’ 130K MIX JAEPKaBOIO 1 PaBOM.

SIK BiZIOMO, ijiest ipaBa MPOMOHYE ICHYBaHHS 3araJbHUX MPaBHJ, 1110 3a-
Oe3reuytoTh cBoOoy. CaMe mpaBo 3a JI0MOMOTOI0 3araJIbHUX MPaBUII J0-
3BOJISIE Y3TOAUTHU CBOOO Ty 0cO0OM 31 CBOOO]AMH 1HIITUX 1 TAKUM YHMHOM 320€3-
neyuTy cBoOoay B KaHTiBChKOMY pO3yMiHHI, TOOTO HE3aIEKHICTh BT 4yKO-
ro CBaBULIA, MO MpUMYyIIye’. BCTAaHOBICHHS TaKHX MPaBHII Iepeadadae
CIpaBe/JIMBUI TPAHCIICHICHTAILHUI OOMiH CBOOO/I010, SIKHii Bi/10YyBA€THCS
MIDXK YICHAMH CYCHIIBCTBA: 0OMEXECHHSI CBOOOIM MTPUHOCHTH ii 3a0e3neueH-
Hs. [IpaBo y mpoMy BUNaAKy, nepedpasyroun X. M. baymraprepa, siBisie

! us.: JKakke JK. -I1. KOHCTUTYIIHOHHOE MPABO U MOJUTHYECKUAEC WHCTHUTYTHI:
Ilep. ¢ dp. — M., 2002. — C. 40.

2To66c T. Jlesiagan: Ilep. 3 anrt. — K., 2000. — C. 255-256.

3 Tus.: Kanm U. Meradpusuka upasos // Kaur 1. Kpurnka npakTuaeckoro pasy-
Ma. — 3-e u3a., crepeorun. — CII6., 2007. — C. 291.
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c060r0 HEOOXITHHUI MPOTYKT CaMOOOMEKEHHS CBOOOIN B iM’st cBOGOIH .
Jlronu HagaroTh cOO1 paBa Ha CBOOOTY, BIAMOBIISIFOYMCH BiJ «JIUKOD» CBOOO-
J. [HITUME clTOBaMH, JIFOJICHKI TIpaBa Ta 000B’sI3KH HE MaIal0Th 13 Heba 1 He
HaJIAI0ThCS IEPIKABOIO; JIIOAM — 1€ Ti, XTO HajJa€ coOl i iHIIUM IpaBa Ta
BU3HAE ceOe BUTBHUM Ta PIBHUM Cy0 €KTOM?.

Taka mepBUHHA TIPaBOBa Yrojia MiX JHOJbMH MOXe OyTH CIpsSIMOBaHa
HacamIiepe]] Ha BCTAaHOBJICHHS 3d2albHUX 34ca0 (NPUHYUNia) npasa, 0CHo-
60NONIONCHUX NPas 1o0uHY. BoHA 3HAXOIUTH CBOE O€3M0CEPeHE NPAKTUYHE
BTUJICHHSI B KOHCTHTYIIIT.

Take po3yMiHHs 100pe y3roKYEThCS 3 17I€€10, BIATOBIAHO JI0 SIKOT KOH-
CTHTYILIs € Oe3MocepeIHIM IPAaBOBUM aKTOM peai3allii CyBepeHiTeTy Ha-
POy 1 HE € aKTOM JIEpP’KaBU B CTPOTO IOpUANYHOMY 3HaueHHi. [y mogiOHo-
ro po3yMiHHA 0co0auBoi npupoau KoHCTUTy1Il Bak/InBe 3HAYEHHS MalOTh
MIPaBOBI IMO3UIII{, IO BUCIIOBIIEHI B pitteHHssx KonctuTyiitHoro Cymy Ykpa-
{Hu Bix 3 koBTHA 1997 p. Ne 4-31m y cripaBi ipo HaOyTTs ynHHOCTI KOHCTH-
tyuieto Yipainu®, Big 11 mumas 1997 p. Ne 3-31m y cripasi 1100 KOHCTHTY-
nitHocTi TiymadeHHs: BepxoBHoto Panoro Ykpainu crarti 98 Koncturyuii
Vipaiau®, Bix 5 xoBrHs 2005 p. Ne 6-pri/2005 y cripaBi mpo 3mificHEHHsI
Biaau Haponom®, Bix 16 kBitast 2008 p. Ne 6-pr/2008 y cripasi mpo npuiiHsIT-
151 KoHcTuTyii Ta 3akoHiB Ykpainu Ha pedepenaymi’.

3aBasKY UM TIO3HIIISIM iJ1es1, 1110 KOHCTHTYIIiS Mae 0cOONMMBHI XapakTep
1 € Oe3mocepeIHIM TPABOBUM aKTOM peaizailii CyBepeHITeTy Hapoy, 110
JIMIIE YIIOBHOBAXXHMB TIEBHUHU JIep)KaBHUK OpraH Ha ii NpuiHATTS, HaOyBae
ChOTOJHI Bce OUbIIOro Bu3HaHHS. KOHCTUTYIIISI — aKT, 1[0 TPUHMAETHCS
HapozoM ado Bij IMEHI HApOAy 1 TOMy Ma€ yCTaHOBUMH XapakTep. Hemox-
JIMBICTh 3MIHU UM CKACyBaHHS MEBHUX MONIOXKeHb KOHCTUTYIIIT rapaHTye
MOBary 3aKOHOJABIIEM BOJIi 3aCHOBHHKA (HApoAy), 3a0e3neuye 0OMeKeHHs
JIepKaBy MpaBoM uepe3 11 000B’ 130K oaepKyBaTrch KoHCTUTYIIII.

Oco0nMBy poiib y IIbOMY IIPOIIEC] BiIirpatoTh KOHCTUTYIIWHI Cy/IH, sIKi
MIPY TIyMa4eHHI KOHCTUTYIIHHUX HOPM 1 3[IIHCHEHHI KOHTPOJIIIO 32 KOHCTH-
TYHIHHICTIO 3aKOHIB 3aCTOCOBYIOTH OCHOBOIIOJIOXKHI MPHHIUITN NIPaBa, KOH-

' Tus.: Baymeapmuep X. M. CBOOOAa 1 Y4EIOBEUECKOE JOCTOMHCTBO KaK LCIH
rocynapcrsa // Ilonmutuueckas ¢punocodus B lepmanuu: C6. ct. Msensee M. u ap.:
[lep. ¢ Hem. — M., 2005. — C. 18.

2 lus. 3 uporo npusoay: I'vope O. Temokparist B enoxy miobanizamii: Ilep. 3
Him. — K., 2007. — C. 50-52, 57-58, 60.

3 O¢iuiitnuii BicHuK Ykpainu. — 1997. — Ne 42, — C. 59.

* Tam camo. — Ne 29. — C. 85.

5 Oiuiitnuit BicHuk Ykpainu. — 2005. — Ne 41. — Cr. 2605.

¢ O¢iuiitnuii BicHuk Ykpainu. —2008. — Ne 32. — Ct. 1056.
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KPETH3YF04H iX BUMOTH. OCKUIBKH 111 MPUHIMIIH 3aHCYIOThCS B KoHCTHTYIIT,
BOHH HaOyBalOTh OCOOJIUBOI IepeBary, i 1e J03BOJISIE CyaM pO3IIsaTu ix
SIK TaKi, 110 MAIOTh BUIILYy CHJIY 1 MPIOPUTET HaJ Oy/Ib-SKUMHU IOPUINIHUMHA
akramu y pasi koHduikty. [le n1o3Boisie 3a0€3neYnTH 0CHOBOIOIOKHUM
NPUHIAIIAM «KOHCTUTYLIIHUIA IMYHITET», 3B’ sI3aTH JepyKaBy BUMOTaMH TaKUX
MPUHIUITIB.

[oxi6Ha 3B’s13aHiCTh MOKE OyTH MPOLTIOCTPOBAHA HA MPUKIIA]I KOHCTHU-
TyuiiiHoro npunnuiy pisHocti. Tak, Koncturyuiitnii Cyn Ykpainu KoHcTa-
TYBaB OPYILLEHHS IPUHIUITY PIBHOCTI P NPUHHATTI 3aKOHIB, 1110 BCTAHOB-
JIIOBAJIM Pi3HI YMOBH:

— JUTst 3/A1CHEHHS. BHOOPYOro NpaBa Pi3HUMH IpyIaMy OfiHi€T KaTeropii Bu-
OopuiB (muB. pitneHnHs Bin 22 rpyaast 2004 p. Ne 22-pri/2004 y cripai po oco-
GrBoCTi 3acTocyBans 3akoHy Ykpainu «IIpo Bubopu [pesuaenta Yrpainm');

— JUIs pearizalii KaHuIaTaMu y HapoJHi AenyTaTu YKpaiHu CBOTo mpa-
Ba OyTu oOpanumu (ouB. pimeHHs Bix 26 mrotoro 1998 p. Ne 1-pn/98 y
crpaBi po BUOOPH HAPOAHMX JEMyTaTiB YKpaiHu?);

— JUT CTBOPEHHS MOJIITHYHOT MapTii rpoMassHaMH YKpaiHH — KHUTEIs-
M ABToHOMHOI Pecny0Omiku Kpum Ta iHImMMu rpoMaasiHamMu YKpainu (1uB.
pimenHs Bix 3 6epesns 1998 p. Ne 2-pr/98 y cripasi mpo 06’ € THAHHS rpoMa-
IsiH B ABToHOMHI# Pecmy6uini Kpum?);

— Juis 300py MIAMKCIB TPOMAJISIH Ha MiATPUMKY CTBOPEHHSI TOJITUYHOT
naprii 1 yTBOpPEHHSI Ta peecTpallii 00JacHUX, MICbKUX, paHOHHUX MApTIHHUX
oprasizaiiii 3aJexHo Bijx perioHy (nuB. pimeHss Big 12 gepsust 2007 p. Ne
2-pr/2007 y copaBi mpo YTBOPEHHS MOJITHYHKX HAPTiil B YKpaiuit).

! Tak, Cyx BU3HAB AMCKPUMIHALIEIO BUIUICHHS 3 yci€el KaTeropii rpoMajisiH, sKi
HE 3[aTHI NepecyBaTUCs CaMOCTIHHO, JIUIIE 1HBAiAiB MepIIoi Ipyny Ta HaJaHHA IM
MepeBary o0 ToJI0CYBaHHs 3a MekaMu BuOopuoi aupHuUMI. JuB.: Odimiiiuii Bi-
cHHK Ykpainu. — 2004. — Ne 52. — Y. 1. — Cr. 3455.

2 Cyn BU3HAB AMCKPUMIHAIIEIO HAJIAHHS OJIHI# 1 Til e 0cobi mpaBa OyTH BKIIIO-
YEHOIO JI0 CIIMCKY KaHAWAATIB y HAPOHI AenmyTaTH YKpaiHu Juis ydacTi y BUOopax mno
GararoMaHJIaTHOMY 3arajbHOAEP)KaBHOMY BHOOPUOMY OKPYTY Ta OZHOYACHO OyTH BH-
CYHYTOIO TaKOXK B OZIHOMaH/aTHOMY BUOOPYOMY OKPY3i; BCTAHOBJICHHS HEOZHAKOBOTO
TepMiHY JUIsl BUCYBAaHHS KaHAWAATIB 1 peecTpanii CHUCKIB KaHIU/IaTiB y HAPO/HI JIeIry-
Tatd YKpaiHu y GaraToMaHJaTHOMY 3arajibHOJCpPKaBHOMY BUOOPYOMY OKpY3i 1 Juist
peecTpanii KaHAMAATIB y HApOAHI AENMyTaTH YKpaiHU B OJHOMAaHIAaTHUX BUOOPUUX
okpyrax tomo (muB.: O¢iuilinuii Bichuk Ykpainu. — 1998. — Ne 23. — Cr. 850).

* Ha uiii mincrasi Cyq BU3HAB HEKOHCTHTYLIHHUMH HOPMH PO MOXKJIHBICTb
YTBOPEHHS, OpraHi3alilo i AisubHICTh B ABTOHOMHIN Pecny6mini Kpum nomitnaanx
napriif i3 3araJIbHOKpUMCBKNM cTaTycoM (auB.: Odinilinuii BicHuk Ykpainu. — 1998. —
Ne 24. — Cr. 896).

4 O¢piniiiamii Bicauk Yipainu. —2007. — Ne 54, — Cr. 2183.
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Yei 11l TOJIOKEHHS BiIIIOBIIHUX 3aKOHIB OyJIM BU3HAHI TAKMMH, 1110 CyTIep-
edarh KoHCTUTYIT (€ HEKOHCTHTYIIHHUMHU).

Amnanizyrouu 3B’ 430K MK JIepaKaBoo 1 IpaBOM, CIIiJ L€ pa3 Haraiar,
110 000B’SI3KOBI /IS BCIX (Y TOMY YHCIHI JJIs Iep>KaBK) TIPaBOBI HOpMH (Ha-
camrepesl — OCHOBOTIONOKHI TPUHIUITH TpaBa') 6epyTh CBill MOYATOK Y
CaMOJIsUTbHIN TIPaBOTBOPYOCTI IHAMBIIyYyMa, sIKa 3/1IHCHIOETHCSI HUM Pa3oM
3 IHIIIMMH, 1 MalOTh TOMY CBOIO OCHOBY B aBTOHOMI1, Y 3aTHOCT] BCTAHOBJIIO-
BaTH 3aKOHH CaMoMy c00i’.

BopHOYac 3p03yMinio, 110 PEeTYIOBaHHS CHIJIBHOTO KHUTTSA Ma€e OyTH
Oinbnr yiTkuM. Tak, mepen KOOKHUM CyCHIBCTBOM MOCTAIOTh MPOOIeMH BU-
3Ha4eHHA 1 (OPMaNBbHOTO 3aKPIMJICHHS TOYHUX HECYNEPEUINBHUX MPaBHII
(ToOTO CTBOPEHHS CHCTEMH IMO3UTHBHOTO TpaBa), BUPIILICHHS KOH(IIKTIB,
OB’ SI3aHKX 3 PeaTi3alli€ro Ta IHTePIPETAIEro IUX MPaBuI (TOOTO CTBOPEH-
HS Cy0BOi cuctemu). EpekTrBHE BHPIMICHHS BCIX IUX MPOOJIEM CTAa€E MOXK-
JIUBUM 32 JIOTIOMOTH HeHTpaibHOI (HeynepeakeHoi) 1 kBamidikoBaHOi oco-
Ou — J1epKaBH, KA BUCTYIIAE NPEACTABHUKOM BChOTO CYCIIIJIbCTBA, MA€ IS
1IOTO HEOOXi[HI OpraHi3alliiiHi Ta iHTeNeKTyanbHi pecypcu. [epxasa Oepe
Ha ce0e BIAMOBIANBHICTD 32 MIJATPUMAHHS HOPMATUBHOTO MOPSIKY B CyC-
MUTBCTBI 1 1€ y CBOIO Yepry JICTITUMYE ii iCHYBaHHS.

3 1i€i TOUKHU 30py JeprkaBa cama oOMeKeHa IPaBOM 1 He 3/1aTHAa pOOUTH
Olblle, HIK FapaHTyBaTu Horo e(eKTUBHY Jit0 B cycnuibcTBl. Hanpukiaz,
HOPMH, CTBOPEHI B IIpOLIeCi IPaBOTBOPUOCTI, JINIIE KOHKPETHU3YIOTh (PyHIa-
MEHTaJbHI IPUHIMITY [PaBa, 3a0e31eUy0Th OCHOBOIIOIOKHI IIpaBa JIIOIUHH
1 3a3BHYaii BPaXOBYIOTh NPaBHJiIa, [0 CKIAIUCS, BUKPUCTANI3yBaIUC BHA-
CITiTOK TIOBTOPEHHSI CYCIUTEHUX BigHOCHH®, TTomiOHE pO3yMiHHS B3a€EMO3B SI3KY
MIXK MPABOM 1 JIEPXKABOIO Ma€ Ha METI MOIEPEUTH MOSIBY TAKOTO TTO3UTHB-
HOTO TIpaBa, sIKe caMe 10 co0i € CBaBULISIM — MPOTHIIPUPOIHOTO, HECIIpa-

' TIix 0cHO60NONOANCHUMYU NPUHYUNAMY NPABA MU PO3YMIEMO CUCTEMY HANOLIBII
3arajJbHUX 1 CTA0UIPHUX IMIEPAaTUBHUX BUMOT, 3aKPIIUIEHUX Y MPaBi, sIKi € KOHLIEHTPO-
BaHMM BHPa30M HaMBa)XKJIMBILIMX CYTHICHHX PUC Ta LIHHOCTEH, IO NMPUTAMaHHI LIl
cHucTeMi IpaBa, 1 BU3HAYAIOTH ii XapakTep i HAIPsIMKY ITOAANIBIIOTO PO3BUTKY.

2 TuB.: Baymeapmnep X. M. CB0GO/Ia U Y€IOBEUECKOE JOCTOMHCTBO KaK ICIIH
rocynapcrsa. — C. 17.

3 us.: ITapconc T. Cuctema coBpeMeHHBIX 00mmects: ITep. ¢ anmt. — M., 1998. —
C. 37.

4 Ha uiii o6craBuHi ciayiHo Harosomrye M. TIBik, miAKpeCo0uH, o PUIMIHI
HOPMATHBHU YaCTO-TYCTO CKJIQJAIOTHCS BHACIIIOK ITIOCTII{HOTO TOBTOPEHHS CYCIIIBHUX
BITHOCHH. Y CBOIO Uepry JeprkaBa BU3HA€ 1 3aXUILAE LI BIIHOCUHH, 1, TPOJOBKYIOUH
IIpOLeC MTPABOYTBOPEHHsI, (OPMYJIIO€ HEOOXI/JHI AeTalll MPAaBOBOTIO PEry/IIOBaHHS i Ha-
JIEKHI MPONeypH (IUB. 3 OTO mpuBony: [{gix M. IIpo cyuacHe npaBopo3yMiHHS //
BicH. Akaa. npas. Hayk Ykpainu. —2001. — Ne 4 (27). — C. 4-5).

95



/ 3 (54)

BEIUTHBOTO, aHTUTYMAHHOT'O TIO3UTUBHOTO TIpaBa’.

OTxe, MOYKIJIUBICTh TBOPEHHS OCHOBOIIOJIOKHHUX MPUHIIUAIIB 3HAXOAUTh-
Cs1 32 MEXaMH KOMITETEHIII1 Iep:KaBH, a BIJIOBITHI «JTIIIEH31ITHI YMOBM» Ha
IPAaBOTBOPYICT 1 CYIOYMHCTBO, 11032 BCSIKUM CYMHIBOM, 3a00POHSIOTH JAep-
JKaBl caMOCTIMHUH NeperIs Ta CKacyBaHHs LUX IIPUHIINIIB, BCTAHOBIIIOIOTh
000B 530K HE MOPYIIYBATH iX B IPOLEC] HOTOUHOI IPaBOTBOPUOCTI, O(iLii-
HOTO TIIYMa4eHHs MpaBa Ta MpaB03acTOCYBaHHS. 3aB/SIKH I[bOMY OCHOBOIIO-
JIOKHI MPUHIIUIA BUKOHYIOTh BOKJIMBY B YMOBAaX IPaBOBOI JIepKaBU POJIb
0ap’epiB, SIKi 3aXUIAIOTh TPABO BiJl CBABLIHLHOTO JCPIKABHOTO BTPYYaHHSI.

Caiz migKpeciInuTH, 0 NOoAIOHE YSBICHHS PO MPUPOAY MPUHIIMITIB T10-
CHUITIOE MIEPEKOHAHHS, 10 0epHCa8a He CMEOPIOE OCHOBONOLONCHI NPUHYUNU
npasa, a TIABKH 3aKPIILTIOE 1X B FOPUANYHUX aKTax. 3a BEIMKUM PaxyHKOM,
NPUHLUIIHN «KUBYTb)» HE B TEKCTAX 3aKOHIB Y1 1HIIMX HOPMAaTHBHO-IIPABOBUX
aKTiB, a y CBIJOMOCTI 3aKOHOAABLIB, CY/iB, IHIIUX CY0’€KTiB PAaBOTBOPUOC-
Ti 1 MPaBO3aCTOCYBaHHs’; BOHU HIOM CJIOBO, «HamucaHe B cepisix» (Pum.
2:15); npuHIMY NipaBa (HaKTUIHO BUSBISIOTH ceOe caMe yepes TisuTbHICTh
FOPHCTIB y BiJNMOBIAHIN MPaBoBiil cHCTEMI’; B FOPHANYHHX XK€ aKTax IMPHH-
IUITA JIUIIE 3HAXOSTh CBOE MMiJITBEPKECHHS.

[TowyaTok po3yMiHHS IEBHUX iJIcH SIK MIPUHIIMIIIB TIpaBa We He Bijl KOH-
KPETHOTO PIIICHHS SKOTOCh 3aKOHOJIABUOTO OpraHy abo CyMy, a BiJl MOYyTTs
MPABOMIPHOCTI, sIKe ITOCTYIIOBO PO3BHHYIIOCH Y MPEACTABHUKIB FOPHIUYHOT
npodecii i y 3Bu4aitHux cy0’ekTiB mpasa. [linTpruMaHHs iXHBOT CHITH 3aJI€KUTh
Bifl 30€pEKESHHS [IOTO MOYYTTs IMpaBoMipHOCTI®. LM npUHIUIK SICKPaBO
BIJIPI3HSIOTHCS Bijl 3BUUAMHUX HOPM IpaBa, (JOpMYyBaHHS 1 TIOsIBA SIKHUX Yy 0a-
raTboxX BHIIAJIKax BiIOYBa€ThCS 32 AKTUBHUM TBOPUYHM CIIPUSHHAM JIEPIKaBH.
Tomy He icHY€ )OHOI (hOPMYIIH JUTS BUSHAYCHHS, B SIKii KUTBKOCTI Ta SIKOTO
POy IHCTUTYIIHHI i ATBEPHKEHHS HEOOX 1 THI JIJIsI TOTO, 11100 3pOOUTH ITEBHUMA
MPUHIMI FopuaAndHIM. OTKe, X04a MPUHITUIHN 1 3HAXOAATH MIATPUMKY B 0(i-
[IHAX aKTax MPaBOBUX IHCTUTYIIIH, X 3B’SI30K 13 UMM aKTaMH HE HACTUTbKU
MPOCTHIA YH MPSMHUH, 1100 HOro MoxkHa OyI10 CHOPMYITFOBATH y TEPMIiHAX KPH-
TepiiB, BU3HAYCHUX SKMMOCH KiHI[CBHM TOJIOBHUM IIPABHJIOM BU3HAHHS.
OCHOBOIIOJIOKHI MTPUHITUITA — 1€ PAJIIIE «ius non scriptumy (Hermucaxe mnpa-
BO), HIX «ius scriptumy (TiHcaHe MpaBo); HaBITh MICIIs 1X 3aKPITUICHHS B FOPH-

! Tu.: baymeticmep A. @inocodis mpasa. — Binuurpst, 2007. — C. 146.

2 lus.: Mansyes I B. Counanbhbie ocHoBaHus mpasa. — M., 2007. — C. 662.

3 Tus.: Cxypxko E. B. TIpHHIMITBEI TIPaBa B COBPEMEHHOM HOPMATHBHOM IPABOIIO-
Humanun. — M., 2008. — C. 22.

4 us.: Jeopkin P. Cepiio3uuii nmomisiy Ha npasa: [lep. 3 anmt. — K., 2000. —
C.71.

5 MuB.: [Jeopxin P. Cepito3uuii norsin Ha npasa. — C. 72-73.
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JUYHUX aKTaxX BOHU — JIMIIE «iUus Scriptum sensu grammatico» (3amucane
paBo), a He «ius scriptum sensu iuridico» (rmucane mpaso)'.

Ha nanry gymMKy, Take po3yMiHHS IPUPOIH OCHOBOTIOJIOXKHUX MPUHIIMITIB
mpaBa Jia€ J0AaTKOBI apI'yMEHTH Ha KOPUCTh BU3HAHHS iX CaMOCTIHHUM
JOKEpEeJIoM TpaBa. SIK BiIOMO, TOHSITTS «OCHOBOIIOJIOXKHI (3arabHi) IPUHITH-
M [TPaBay MOXKE BUKOPHCTOBYBATHUCH Y IBOX 3HAYEHHSX: 1 SIK 3MICT IIpaBa, i
sIK #oro (hopma (ureperno)’. TakuM 9UHOM, 3 TOUKH 30pY (POPMHU BOHH € CaMO-
JIOCTATHIMHU: JIJIsl 3aCTOCYBaHHsI IX BUMOI' HEMa€ HEOOXIHOCTI MOCHIIATUCS
Ha HIIe JDKEpeo mpasa (3aKoH, paBoBHi 3BUYail Tomo). Llg nyamictuana
KOHIIETII{is 3HAXO/UTH CBOE MiITBEPKECHHS, 30KPEMa, Y MTPAKTHIII MiXKHAPOTHO-
MIPaBOBOTO PETYIIOBAHHS (IMB., HANIPUKIAM, cT. 38 CraryTy Mi>kHApOIHOTO
cyny OOH). 3arayibHi NIPUHIUITHA 9aCTO-TYCTO PO3IIISIAIOTHCS SIK CAMOCTIil-
Ha Qopma (pKepesio) mpaBa B €BpomneicbkoMy mpasi® i B ¢iM’i pomaHo-
repMaHChKoro mnpasa‘. Benuky poib B yTBepKeHHI i€l i1el Biairpasa cymo-
Ba Biaia’. KoHmenirist, 3riHoO 3 KOO IPaBOBi HOPMH MOXKYTh OyTH BUBE/IC-
Hi HE TUTBKH 3 HOPMAaTHBHO-IIPABOBHX aKTiB, ajie i i3 3arajJbHUX MPHHIIAIIB
IIpaBa, 1a€ MOXKJIMBICTh CyJaM 3aCTOCOBYBAaTH IIPaBO HABITh B yMOBAax BiJ-
CYTHOCTI BIATOBIJHUX MPAaBOBUX MPHUIKCIB, 3HIMAE 3 CY/IiB 3BUHYBAYCHHSI
y TIEpEBHIIICHH] TOBHOBAYKEHB 1 BUKPUBIICHHI 3aKOHOIaBCTBa °. KpiMm Toro, y
pasi HeoOXiTHOCTI Cya MOXKe 3aCTOCOBYBAaTH OCHOBOIOJIOXHI MPUHITUITH
rpaBa He JIMIIE 3aMiCTh 3aKOHY (praeter legem), ajie i BCyneped 3aKOHY
(adversus legem).

Cxorke Ha Te, 1110 B Cy4YacHIl YKpaTHChKill TpaBoBiii cuctemi popMy€eTh-
Cs1 «IIPABOBUI IPYHT» AJIsl CIPUNHATTS Ayajli3My B pO3yMiHHI OCHOBOIIOJIOX-
HUX MPUHIUIIB TpaBa. [IeBHMI KPOK 10 BU3HAHHS OCHOBOIOIOKHHUX PUH-
LUIIB MpaBa caMOCTIHHOI (OPMOIO (DKEpesIoM) MpaBa, Ha Hally TyMKY,
3pobnennit Koncruryuiitnum Cynom YkpaiHu y pillleHHI BiJ 2 JIHCTONAA
2004 p. Ne 15-pni/2004 y cripaBi nIpo NpU3HAYEHHS CYAOM OUIbII M’SKOTO

' TIpo pi3HuUIO Mik «ius non scriptumy» Ta «ius scriptumy, «ius scriptum sensu
grammatico» Ta «ius scriptum sensu iuridico» (nuB.: Kopkynoe H. M. Jlekiuu mo 00-
meit teoprn npasa. — CII6., 2003. — C. 344).

2 lus.: Torcmux B. A. iepapxusi pOCCHICKOTO U MEXyHAPOIHOTO mpasa. — M.,
2001. - C. 10.

3 Eporeiickoe npaso / ITox o6ur. pen. JI. M. DuruHa. — M., 2000. — C. 92.

4 Nus.: Bell J., Boyron S., Whittaker S. Principles of French law. — Oxford
University Press, 1998. — P. 14; Jlasuo P., ’Koghppe-Cnunosu K. OCHOBHBIC IPaBOBbIC
cucteMsl coBpeMeHHoCTH: [lep. ¢ dp. — M., 1996. — C. 108—111.

5 Tus. 3 1poro npuBoAy: bepoicens JK. -JI. O6uias Teopust pasa: [lep. ¢ dpp. — M.,
2000. - C. 166.

¢ us.: Xapmau T. K. OcHoBbl nipaBa EBpomneiickoro coobutectsa: Ilep. ¢ aHnI. —
M., 1998. - C. 143, 145.
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nokapatHs'. I{e € BeJIbMH KOPHCHNM 3 TOYKH 30py ICHYBaHHS [IPaBOBOT Jiep-
JKaBH, OCKUIBKH TaKWH MIX1J Criprsie OOMEXEHHIO BIUIMBY 3aKOHOJABYOI 1
BUKOHABYO] T'JIOK BIIaIH Ha 3MICT OCHOBOTIOJIOKHHX ITPUHIIUITIB TIpaBa.
10. bapabaw, xauauaaT IOPUIUIHUX
HayK, JIOLIEHT, 3aBilyBad KadeapH KOH-
CTUTYIII{HOTO TpaBa Ykpainu HamioHass-
HOi IOpUINYHOI akaaeMil YKpaiHu imMeHi
Spocnasa Mynporo

Pedepenaym sik cnocid BupimeHHs NUTAHD,
MOB’SI3AHUX I3 JePKABHUM CyBepeHITEeTOM

Pedepennym B Ipmanaii 3 mpuBoay parudikamnii JlicaboHChKOT yromu,
npoBeneHuii 12 uepsus 2008 p., HE TIILKU MOCTABUB BEJMKHUHA 3HAK 3aITUTaH-
HS Tiepe]] IPUXUIbHUKAMH IOCUIICHHS iHTETrpaLliiiHuX MPOLIEeCiB HA €BPOIIECH-
ChKOMY KOHTHHEHTI, aJie i I11e pa3 3MyCHB 3BEpPHYTH yBary Ha iCHYIO4i IIpoO-
OneMHi nuTaHHA y cdepi AepkaBHOro OyIiBHULITBA KpaiH 00’ €qHaHOT €Bpo-
1. MoBa iiJie, HacamIiepes, po CITiBBIIHOIICHHS IHCTUTYTIB O€3110CepeTHbOT
Ta MPEACTAaBHUIBKOI AeMOKpATii Mpy BUPIIIEHH]I MUTaHb, TIOB’sI3aHUX 13
¢dyHKmionyBaHHSIM €Bporeiickkoro Corosy. Parudikariiauii mporec me pas
MiATBEP/IMB, [0 CTABUTH 3HAK PIBHOCTI M IIIMH JIBOMa ()OPMaMH B Cydac-
HUX YMOBax MPaKTUYHO HE MOXKIMBO. | mepmr 3a Bce yepes Te, mo Ha GoHi
HpaKTUYHO 0e3MPOOIEMHOr0 BUpPILIEHHS NUTaHHs patudikaii JlicaGoHchkoi
yroau napinamentamu 18 kpain-uneniB €C rpomazsau [pnannii Ha crienianb-
HOMY pedepeHlyMi BUCIOBUINCH NMPOTH 1iel yroau. [Ipuduny 1150ro Mu
CXUITbHI BOAYaTH HE TUTLKU B 0COOIMBOMY CTaBJICHHI ipJIaH/IIIB J0 TTOCHIICH-
HsI IHTErpaIliifHUX MPOIECiB (30KpeMa i uepe3 HEMOXKIIMBICTh OpTaHiB BIax
€C BUIIPABUTH CUTYAIIIO 13 3pOCTaHHSM LiH Ha TaJIMBO Ta IPOAYKTH Xapuy-
BAHHS), aJIe i y TOCTYTIOBIH 3MiHI IMTiIXO/IIB K BIIaTHUX CTPYKTYP, TaK i CaMHX
BHUOOPIIIB /10 IHCTUTYTIB MI€0ICIIUTAPHOT IEMOKPATIii.

[MutanHs pedepenaapHOro npouecy, MOKINBOCTEH IIbOTO IHCTUTYTY
Oe3mocepeTHpO1 AeMOKpAaTii y BUPINICHHI MUTaHb IeP>KaBHOTO CYBEPEHITETY,
a TaKOXK TEOPETUYHHUX 3acajl AEPHKABHOIO CyBEpEHITETY Oy/IM IPEeIMETOM J10-
CJIIJDKEHHS TakuX BYeHUX, sik FO. M. Toauka, B. @. [Toropinko, M. H. Map-
yeHko, B. M. Ulamosan, B. JI. ®enopenko, M. 1. Onimyk, [. C. KoBprxken-
ko, B. B. Kapaniyk Ta iH. MeToto 11i€i cTarTi € aHasi3 BUKOPUCTAHHS 1HCTH-
TyTy pedepeHIyMmy Ha €BpONEHCbKOMY KOHTHHEHTI B aCTEKT1 BUPILICHHS
MUTaHb, OB’ A3aHUX 13 JIEPIKABHUM CYyBEPEHITETOM.

" Odiuiitanii Bicuuk Yipaiau. —2004. — Ne 45. — Crt. 2975.
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[oBepTarourch 10 aHami3y ipianacbkoro pedepenaymy 2008 p., ciin
TaKOXX 3TaJIaTH MPO Te, 10 CTAIO0 MPUIUHOI 3YITHHEHHS MPOIECY KOHCTUTY-
niiHOTO pedopmyBaHHs B 00’ €qHaHii €Bponi. Mu MaeMo Ha yBasi nporec
npuitHaTTs Koncrutyuii €8pornu B 2005 p. [IpuunHOIO X CTalU pe3ynbpTaru
IBOX pedepenaymis, y @panuii Ta Higepnannax, Ha sSKUX BUOOPLI BUCIIO-
BWJIMCH MTPOTH PUHHATTA KOHCTUTYIIHHOTO akTa (y PpaHuii «ripotm» npo-
ronocysaio 54,8 %, y Himepnaumax — 62 %)'. Ilpu 1ipomy, MaeMo 3a3Ha-
YHTH, 110 TPOMAJSIHA JIBOX 1HIHMX KpaiH-wieHiB €C cka3amu Ha pedepeHy-
Max «raxk» Koncrurynii €sponu: B Icnanii migrpumanu Koncruryito 76,73 %
y4YacHUKIB pedeperaymy, B JlrokceMOyp3i — 56,52 %> Pa3om 3 TuM came
pedepernyMu «HpaHIly3bKOro» Ta «TOIAHICHKOTO» TaTYHKY CTalld OCHO-
BHOIO TIEPETIOHOI0 Ha NUISXY SIKICHUX TIEPETBOPEHD Y JIepKaBHOMY OyIliBHH-
[TBI HA €BPONECHCHKOMY KOHTHHEHTI.

3 ogHOTO OOKY, Ii MOii CIIiJ CIpUWMAaTH, SIK e OJJHE TiATBEePIKEHHS
CHpaBAl IEMOKPAaTHYHOTO peXUMy B €BpONEHCHKUX AepikaBax. 3 APyroro
OOKy, 4OMY X TOJi (paHIly3bKi MOXHOBJIA/II BUPIIIUIN Y€Pe3 TPU POKHU
BiIMOBHUTHUCH BiJl BUKOPHCTAHHS 1HCTUTYTY pedepeHayMy MpH BUPILICHH]
noxiGHMX muTanb. Maerses npo patndikariio Bie HEOTHOPA30BO 3raLyBaHOl
Jlicabonchkoi yrogu. Ha meit pa3 muranus Oyi0 BUPINICHO MapIaMeHTOM.
Amnanoriuno BunHIIHN 1 B JItokcemOyp3i. «[lapnameHTChKil» criocid OyB
Takoxx oOpanuii B ABcrpii, bonrapii, Benukiii bpuranii, ['pemii, Jlanii, Ec-
toHii, Jlargii, JInutei, Manbti, Himeuuuni, [Tonemti, [Topryranii, PymyHii,
Crosauyuuni, CiioBenii, Yropmmuni ta @innsuaii®. 3 ogHOro 60Ky, Te Mo Ha-
3BaHi 17 kpaiH Minum caMe TaK|UM IUIIXOM, MOKHA TIOSICHUTH 0COOTUBOCTSI-
MU KOHCTHTYIIHHOTO PETYIIOBAaHHS BUKOPUCTAHHS IHCTHTYTIB Oe3nocepes-
HBOI JIEMOKpaTii, IepKaBHOTO PO3BUTKY Ta KOHCTUTYIIIMHUMHU TPAJIUIISIMH.
Tak, nanpuknaz, y I'penii ta [Topryranii He npoBoaunck pedepeHymu Hi
10710 BCTyIy 10 €Bporneiicbkoro Corosy, Hi 10710 €BPONEHCHKOro rpoMa/isiH-
CTBa, Hi I0/10 BBEJICHHS €BPO, Hi 111010 KoHncTutyii €pornu. [Tpu Tomy, 1110
tieto x Koncrurymieto [Mopryranii nepeabadeHo, 1o npeaMerom pedepen-
JyMy MOXXYTb OyTH TIUTaHHSI, sIKi CTAHOBIISITh CYTTEBHUI HAIIOHATBHUM 1HTEP-
ec Ta MoBUHHI OyTH BHpimeHi Acamoneero (mapimamenTom) PecryOmikn un
VYpsiioM HUISTXOM CXBaJICHHSI MIXKHAPOAHOTO A0roBopy (4. 3 ct. 115). Cxoxka
HOpMa MICTHTbCA 1 B rpenbkoMy OcHOBHOMY 3akoHi (4. 2 cT. 44). Takum

! Pedpepennymu B €sponeiicskomy Corosi / J. C. Kospuoicenxo (pen.). — K.: PALIA,
JITH, 2007. — C. 69.

2 Tam camo. — C. 69.

3 Yexust cuntaer pedeperaym B Upnanmuu mobemoii Hax Gropokparueii. — [Enek-
TpoHHuit pecype]. — Pexxum moctymy: http://for-ua.com/world/2008/06/14/150847 . html
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YUHOM JUIS TPOBENICHHS TaKOTO JIEMOKPATUYHOTO 3aX0y OyJH BCi KOHCTH-
TYMLIKHI TiICTaBU.

Ha npomy ¢oHI 1ocuTh MOKa30BUM € Tiporec partudikaiii Bennkoio
Bpuranieto Jlicaboncrkoi yrogau. Haragaemo, 1o npoiiec parudikarii 31ii-
CHIOBABCS 32 JOCUTb CYNEPEUIMBUX ITOJITHYHUX YMOB, IiCIIsl IPOBALY paTh-
(ikanii B Ipnanaii. Ha BimMiHy Bijf CBOTX IpJIaH/ICBKUX KOJIET, aHIJIIHCHKI
TIOJITUKY BUPILIHIIH, IO paTH(iKamiiHuA mporec Mae BigOyTHCS B CTiHAX
napiaMeHTy: 32 HACJiIKaMH HETPUBAJIOr0 OOTOBOPEHHS OOWJIBI MaiaTh
[Tapnamenty Benukoi bpuranii 18 uepsust 2008 p. cxamwim JlicaOoHCBKY
yrony. HaromicTs Tpu poku TOMy, KOJIM MOBa HIuia npo parudikamiro Kon-
ctutyuii €Bponu, ToainHii npem’ep Toni brep o0iwsB, mo s parudikamii
Oyze oOpanwmii came pedepenapuuii croci6. e mocmy uio mijcTaBorw He
TUTBKH I 0OYPEHHS TPOMAJICHKOCTI 3 MPUBOLY OOPAHOTO YPSIOM IIUISAXY,
JUTSL HaJJaHHS! 3TO/IN Ha 000B’s13K0BiCTh JIicabOHCHKOT yrosu, aje i HaBiTh IS
3BEpHEHHs [0 cyay Oi3HecMeHa, npeacTaBHuka KoHcepBaTuBHOT mapTii
Crroapra Yinepa'.

Takuii netanbHUi aHai3 mporeciB patudikallii HaWBaKIUBIIINX J10-
KyMEHTiB 00’ eTHaHO{ €BpOoMNu Jy>ke TICHO NOB’sI3aHUH 13 MUTAHHSM, 3asBJie-
HUM SIK nipeaMeT janoi crarti. Crpasa B TOMY, 1[0 MPAKTHYHO BCI 111 JIOKY-
MEHTH TIEBHOIO MIPOO CTOCYIOThCS ITUTaHb JIEPKABHOTO CyBepeHiTety. [Ipu
L[bOMY iX BaXJIUBICTb, a IHKOJIM, HaBiTh 1 KOH(IIIKTHICTb, € IPUYHUHOIO CEpP-
HO3HUX MONITUYHUX TUCKYCIH SIK yCepeauHi KpaiH, Tak 1 Ha piBHI €Bporneii-
cpKoro Coro3y. Moke BUHUKHYTH 3alIUTaHHS — HACKIJBKH 115l IpoOIemMaTH-
Ka aKkTyaJlbHa JJIsl BITYU3HSIHOT AepiKaBHO-TIPAaBOBOI IpakTHKH. BBaxaemo,
10 11 aKTyaJIbHICTb JUIS HAIIOT KpaiHi € He MEHII 3HAYHOK0, 3 OISy Ha Ti
MPOLIeCH TOJITUYHOI 1HTeTpallii, 10 AKUX 3aTyduiIach YKpaiHa. ﬁﬂeTLCﬂ,
Hacamriepe]1, Ipo BCTYM Haoi aep>kaBu 1o CBITOBOT opraHizaiii TOprisiii,
HamaraHHs BCTynuTH j1o [liBHiuHOaT1anTHuHOTO anbsincy (HATO), nexna-
pauiro B MaiilOyTHROMY CTaTH WieHOM €Bpornelcbkoro Coro3sy.

SIK TYT He mpuranaT¥ noiii, o Maji Miclie B yKpaiHCHKOMY MO TUKYMI
npu GopmyBanHi Ypsay B. ©. Anykoeuya B 2006 p., 6GioKyBaHHI poOOTH
Bepxosroi Pangu Yipainu Ha nogarky 2008 p. Toxi, sk, 10 pedi 1 3apa3, OAHUM
13 IUTaHb, Yepe3 sAKe BUHUKAIO 0ararto Cylnepeyok Ta HaBiTh Cepilo3HUX
MPOTUCTOSTHb MK KITFOYOBUMH TIOJITHYHUMU aKTOPAMH, OyJI0 MUTAHHS BCTY-
ny Yipainu 7o HATO. V nepuiiii i3 onucaHux cUTyamiii KOHQIIKT HaBKOJIO
HBOTO Maiike OyB BUPIIICHHH HA NOJITHYHOMY PiBHI, KOJU MPEJICTaBHUKA

! JTuccaGouckuii norosop parupunuposan CoenunenasiM Koposescrsom Beu-
xob6putannu u Cesepuoit Upnanaun. — [Enexrponnnii pecypc]. — Pexxum nocrymy:
www.euronews.net/ru/article/19/06/2008/house-of-lords-ratifies-lisbon-treaty
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napTii, IpeACTaBICHUX Y MapilaMeHTi V CKIMKaHHSA, epeadadnin y mija-
MMCaHOMY HUMH YHiBepcali HalliOHaIbHOT €JJHOCTI, IO MUTAHHS LIOI0
BCTyIly YKpaiHu [0 i€l MDXHapoIHOI opraHisauii Oyae BUPILIEHO Ha BCey-
KpaiHchKoMy pedepenymi (1. 27 VHiBepcaiy).

3arayiom xe, 3 TPUBOY 1i€l Ta MoAIOHKUX MpoOIeM y JliTepaTypi Bce
OinbIoro momupeHHs HabyBae aymKa, mo «Beryn 10 COT, €sporneiicbkoro
Coro3sy, 10 HATO, no €€I1 — 11e nuTaHHs CTPATETiYHOTO BUOOPY PO3BUTKY
KpaiHH, SKi CTOCYIOTBCS IHTEPECIB HE TUTBKH TETIEPIITHBOTO, ajie i MaioyT-
HBOTO TIOKOJIIHb TPOMA/ISTH YKpaiHW», 1 TOMY Taki MATAHHS CIIiJl BUPIIIyBaTH
BHUKIIFOUHO pedepennapanm nuisixom'. He 3anepeuyroun mpoTu NpaBUIBHOC-
Ti IOCTAHOBKU MUTAHHSA PO HEOOXiHICTh BpaxyBaHHS JYMKU HaceJCHHS
[IPY IPUAHATTI TAKOTO PO PillIeHb, BCE-TaKW MAEMO 3pOOHTH MEBHI 3ayBa-
JKEHHS 3 PUBOJY TEHJEHIIII PO3BUTKY IIEOICIIMTApHOI 1EMOKparTii Ha €B-
pOIEeiChKOMY KOHTHHEHTI B KOHTEKCTI MEXaHI3MiB BUPIIICHHS MUTaHb,
OB’ SI3aHMX 13 IEP’)KaBHUM CYBEPEHITETOM.

V nepuiy yepry, HeoOXiIHO 3BE€pHYTH yBary Ha cydacHe TPaKTyBaHHSI
KaTeropii «JIep>KaBHHUI CyBEpEHITET» y MyOIiuHO-NPaBOBUX Haykax. Haii-
YacTile 111 KaTeropisi BXUBAETHCA y PO3YMiHHI «BU3HAYAIBHOT 1 HEBi €MHOT
SIKOCTI JIep’KaBHOT BIIAJIM, SIKa 3aCBIIUYy€ BEPXOBCHCTBO JIEPKaBU Ha CBOTi
TepUTOPii Ta il He3aJIEKHICTh y MDKICPKABHUX BiHOCHHAX»?. [IpH 1ibOMy
T IKPECITIOEThCS Oe3mocepeiHii 3B’ 130K JIEP’KaBHOTO CYBEPEHITETY 13 Ha-
POAHUM CYBEpPEHITETOM: «CYBEPEHITET AepKaBH BUILJIMBAE i3 CyBEPEHITETY
JIepKaBHOOPTraHi30BaHOTO HApOAy i O3HAYae... He CyKYINHICTh BaXKJIUBUX
BJIaAHUX MOBHOBaXXE€Hb, a 0COOIHMBY MPUPOJY HaHOTO MOJITHYHOTO
yTBOpeHHs»’. 3 nporo npusoay M. H. MapueHko 3a3Havae, 1o «B Tpiaii
«CYCHUIBCTBO — JIepiKaBa — JiepyKaBHA BJ1aja» IMEPBUHHOIO JIAHKOKO € «Ha-
POMHUIT CYBEPEHITET», IO ACOIIIETHCS, SIK TIPABHIIO, 3 «HAPOIOBIAISIM,
«HapOJONPaBCTBOMY. .. BTOPUHHUM — «AEP’KaBHUH CyBepeHITEeT», SIK HO-
XiTHA BIACTUBICTH YH SIBUIIIE BiJl «HAPOTHOTO CyBepeHiTeTy»*. OKpiM IbOTO,
POCIHChKHI HAYKOBEIh [UIKOM CIYIIHO HATOJOIIY€E HAa TOMY, [0 «HOCIEM
JICP’)KaBHOTO CYBEPEHITETY, @ PA30M 3 TUM 1 «BOJIOJIITBIIEM) CYBEPEHHHUX ITPaB
Ta 000B’S3KIB € HE JIep)KaBHA Bliaia 200 sKuit Ou To He OyB JIep:KaBHUI OpraH,

' lus.: Toowika O. FO. HapooBnacTtue B yclIoBusX miobaimsanud. — X., 2005. —
C. 133.

2 [llanosan B. TIOHSTTSI IepKaBH 1 CyBEpEHITETY B KOHCTUTYLIHHOMY rmpasi //
Bicu. Konctut. Cyny Vipaian. —2003. —Ne 1. — C. 74.

3 Kapawyx B. B. JlepaBHuii CyBepeHiTeT: MiIxoau 10 Kiacudikaii ta piBHi 10-
ciimkenss // Jlepxasa i mpaso. — 2006. — Bum. 34. — C. 65.

* Mapuenko M. H. TocynapCTBEHHBIN CyBEPEHUTET: MPOOIEMBI OTIPEIeTIEHHS T10-
ustus u conepxanus // [paBoBenenue. — 2003. — Ne 1. — C. 194.
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a cama JiepikaBa»’.

Ha xoHCTUTYHIHHOMY piBHI IIUTAHHS AEPKABHOTO CYBEPEHITETY Bpery-
JTHOBYIOTCS JOCTAaTHRO (pparmMeHTapHO. HalOLIbIn 4acTo mpo Jep:KaBHUHA
CYBEPEHITET 3raJy€eThCsl B Mepiunx po3ainax OCHOBHUX 3aKOHIB (y IUX PO3-
Iinax, K IpaBUIIO, 3aKPIIUIIOIOTHCA 3aCall KOHCTUTYLIHHOTO Jaay) npu
3arajibHIl XapaKTepUCTHUIl caMoi AepKaBH. STk IpUKIaz, BIAMOBIIHO A0 CT.
1 Koncrurymii PeciyOniku Makenonisi, MakeoHisl € CyBepeHHOIO, He3a-
JIeKHOIO, IEMOKPATHYHOIO 1 COIiaIbHOIO JepskaBolo. [Ipu mipomy 3a3Hava-
€TBCS, 10 CyBepeHiTeT PecnyOmiky € HEMOAUIBHUM, HEBITUYKYBaHUM Ta
TaKUM, 110 HE MEePeAacTbcsa. Y KOHTEKCTI MONepeHbO 03HAYEHOT Te3H PO
B32€MO3B’SI30K JIEPKABHOTO CYBEPEHITETY 13 HAPOAOBIAAISAM JOCUTH MOKa-
30BOIO € HOpMa cT. 2 Koncruryuii Jlarsii: «CyBepeHHa Binana aepxkasu Jlar-
Bisl HAJIGKUTH Hapoy JlaTBii».

VY nepeBaxHiil xke OUIBIIOCTI BUNAJKIB, AKIIO Ha KOHCTUTYLIHHOMY
PIBHI 1 3raly€ThCsl PO CYBEPEHHICTh TIEBHOTO Cy0’€KTa (SIBUILA), TO, B ITEp-
Iy 4epry, iaeThes Ipo cyBepeHiter Hapoay (Haiii). Tak, po3n. I Koncrury-
uii @panii nig Ha3Bow «CyBepeHITeT» MICTUTH CT. 3, BIJIOBITHO JI0 HOP-
MaTHBHHUX TOJOKEHb KO HAI[IOHAJbHHI CYBEPEHITET HAICKHUTH HAPOLY,
SIKHU peatizye HOro uepes CBOIX MPEJCTaBHUKIB YU MUITXOM pedepeHIyMy.
Mu cxusbHI TIOSICHIOBATH TaKHii CTaH peueil ycBinomieHHsM KoHcrurymii,
Hacamnepen, sk OCHOBHOrO 3aKkOHY, 1110 BUKOHY€E 00OMEXyBaJIbHY (DYHKIIiI0
CTOCOBHO AISUTLHOCTI JICPIKABH.

OnHak Ipy BOMY MYCHUMO 3ayBayKHTH, 1110 BiICYTHICTh Takoro oe3rnoce-
PEITHBOTO 00’ €KTA KOHCTUTYIIIHHOTO PETYITIOBAHHS, SIK P KaBHUI CYBEPEHITET,
30BCIM HE O3Hauae, 1110 Ha piBHI KoHCTUTYLIT HE perysol0ThCs MUTaHHS,
OB’ sI3aHi 13 JIepKaBHUM CyBEPEHITETOM, & B OKPEMHX BUIAJKaX — 1 MTUTAHHS,
1o Oe3nocepe kO BUILTUBAIOTH 13 HHOTO. MOBa iiie po nepeaady MmoBHO-
Ba)KeHb OpPraHaMy BJIA/IM HAIHAIIIOHAILHUM YTBOPEHHAM. Tak, BiAMOBIAHO 10
4. 1 cr. 20 Koncruryii JlaHii, HOBHOBaXKEHHSI, 1[0 Haat0ThCst KOHCTUTYIIIE0
JiepkaBHUM opraHam KopomiBcTBa, MOXKYTh OYyTH B MeXaX, BCTAHOBJICHUX
3aKOHOM, JI€JIerOBaHi MDXKHApOJAHUM OpraHi3alisiM, CTBOPEHUM 3a B3a€MHOIO
3roJI010 3 IHIIMMHU JIepKaBaMU 3 METOIO CIIPUSHHS PO3BUTKY MIKHAPOIHOTO
NPaBOMOPSAKY 1 CIIBPOOITHUITBA. 3HAYYIIICTh MOAIOHOIO POAY MUTAHB Mif-
KPECIIOETHCS TUM, LIO IPUUHSTTA JATCHKAM ITapIaMeHTOM PillieHb 3 PHBOLY
JIeTIeTyBaHHS JIepKaBHUX TIOBHOBAYKEHD Ha THAIIIOHATLHUM YTBOPEHHSIM HIepe-
Oavae ocoOnuBYy KBalli(ikalliiiHy BUMOT'Y: «3a» IIOBHUHHI IIPOroJIOCYBaTH HE
MEeHII 5/6 Bij 3arajbHOT KUTbKOCTI WiieHiB DOoIbKEeTHHTY (TapiaMenTy). Ajb-
TEPHATUBHKUM (HA BUIIQJIOK, KOJIM TAKOI KUILKOCTI TOJIOCIB HE HA0EpEThCs, ajie

' Tam camo.
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MIPU IBOMY 3a HOTO MiATPUMKY BHCIOBHUTBCS MPOCTO OLIBLIICTD apJIaMeHTa-
piiB) Taki MUTAaHHS MOXYTh OyTH BHpIlIeH] Ha pedepeHIyMi.

Binpasy xoTiioch OM BiI3HAYUTH JOCHTH HEOJHO3HAYHE 3aCTOCYBAHHS
iHCTUTYTY pedepenaymy B 1t CkananHaBChbKil kpaini. Halbinbi imocTpa-
TUBHUM B KOHTEKCTI HEOTHOPIIHOCTI «pedepeHaapHoi» NpakKTUKH MOXKHA
BBa)KaTH MOABiHMI pedepenaym 3 nmuTaHHs parudikamii MaacTpuXTChKOT
yroau. (Bzarani x y [lanii Oyno mpoBeneHo 5 pedepeHaymiB 3 MUTaHb €BPO-
neiicbkoi inTerpanii). Haragaemo, mo 3 mporo JOKyMEHTa IO CyTi MOYaBCs
BIJUIIK 4acy Takoro BayKJIMBOTO MIKAEP)KaBHOIO YTBOPEHHS, K €Bponeii-
cekuii Coroz. Toxi, Ha movyarky 90-X pOKiB MUHYJIOTO CTOJITTS JIAaTChKi BU-
COKOMOCAJOBIIl BUPILIIMIIA OTPUMATH BCEHAPOAHE CXBaJEHHS JJIS LIbOTO
JIOJIGHOCHOTO KPOKY B PO3BHTKY JaTChKOI JeprkaBHOCTI. [lepmmii pedepen-
JIyM 3 TIprBOy parudikaiii MaacTpuXTchkoi yroau, mo BinOyscs B 1992 p.,
HE JaB O4iKyBaHOTI'O pe3ynbTaTy — NnpoTH patudikanii suctynuiu 50,7 %
JIAHIIIB, SIK1 B35 y4acTh y pedepenaymi. OJHaK, TAMTENIH] TOJITHKH HE
3yNUHWIKCH HA [IbOMY: 4epe3 pik OyB IIpoBeeHUI TOBTOPHUI pedepenayMm,
Ha sIkoMy TpoMaisiHe [laHil mpoieMOHCTPYBaIX 30BCiM MPOTUIIEKHY TIO3HUILIII0
1010 MalOyTHBOTO €IMHOT €BPOIH, HIXK Ty, 3 SKOIO BOHH BUCTYIHJIN Ha
pedeperaymi piunoi naBHUHH. 56,8 % «3a» — TakuM OyB pe3ysbrar pede-
peraymy 1993 p. !

BBakaemo 3a He0OXiHe OUTBIII IeTaIbHO 3yIIMHUTHCH Ha IIbOMY «pede-
peHpapHoMy» MapadoHi. 30KkpeMa moTpedye OB JeTaTbHOTO MOSICHEHHS
Hallla oTiepeiHs Te3a Npo OakaHHs JaHCHKHUX MOMITHKIB IPOBECTH ITOBTOP-
Huil pedepenaym. Hacammnepen, MycuMo 3a3HauuTH, 1o [aHis € onHUM 3
SICKpAaBUX B3IpIIiB MIBHIYHOEBPOIIEHCHKOTO MMapIaMeHTapU3MYy, UM HE Haii-
TOJIOBHIIIIUM MPOSIBOM SIKOTO € MOXKIIUBICTh 3J[IHCHEHHS TI€F0 YH 1HIIOK
MOJITUYHOIO MAPTiI0 TPUBAJIOIO YPsIyBaHHS 33 YMOB Y Hel BIZICyTHOCTI MiJI-
TPUMKH B CTIHAX MapIaMEHTy OUTBIIOCTI JEMmyTaTiB, TOOTO JOCHTH YacTe
niepeOyBaHHsI MPU BJIaJli TaK 3BAHUX YPS/IiB MEHIIOCTI. A OTXKe, KOJIU TOJi-
OHUI Ypsia 3BEpTAEThCA O BUOOPIIIB 32 MIATPUMKOIO CBOIX pillleHb Yepe3
THCTUTYT pedepeHayMYy, Tepea0aYnTH PE3yIIbTaT OCTAHHBOTO JJOCHTH BAXKKO,
OCKIJTBKH JIO TPOMA/JISIH 3BEPTAETHCS MOMITHYHA CUJIA, SIKA HE KOPHCTYETHCS
MTPUMKOIO a0CONIIOTHOT OLIBIIIOCTI HACENIEHHS.

3araiaom ke OCHOBHMMH aKTOpaMu B MONiTHYHIN cuctemi JlaHii € JIibe-
panbHa mapris, Couian-geMokpaTuiHa napris, ComiaxicTH4Ha HapoaHa
naprisi, KoHcepBaTuBHa HapoHa mapTis, XpUCTHIHCbKA HapOIHA MAPTis,
[aprist [Iporpecy, [lapris Panukansaux Jlidepanis ta [lapris «/lemokparis

' us.: Iozopinko B. @., ®edopenro B. JI. Pedepennne npaBo Yipainu. — K.,
2006. — C. 354-355.
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Hentpwu» Ta iH. CiiJ 3a3HaYMTH, IO Y 30BHIIIHBOMOMITUYHIN cepi mpak-
TUYHO BCI MOJITHYHI CHJIH (38 BUHSATKOM, MaOyTh, ColiallicTHYHOT HAPOIHOT
naprii) € NpUXWIBHUKaMU €BpoiHTerpanii. OfHaK, He3BaXKalouu Ha TaKy
«EBPOCIIPSIMOBAHICThY TPOBIIHUX MOJIITHYHUX aKTOPiB, peepeH IyMH, TTPH-
CBSIUCHI IIMTAHHAM IHTETrpallii, He KOKHOTO pa3y JaBajld O4iKyBaHUH pe3yib-
TAar.

B3sarani roBopsiuM, JTaHCHKHI JTOCBIJ] BPETyJIFOBaHHS MUTaHb YYacTi y
JKUTTI €JMHOT €BPOIH € 10CTaTHRO cnenniyHnuM. [Toka30BUM 11100 IIOTO
€ (akT MPaKTUYHO CAMOCTIHHOI y4acTi OKpeMOi TepUTOPiabHOT OAHHHULI
(xoua 1 Taxoi, 1110 Mae OCOOIUBUM NPaBOBUN CcTATyC) y NPUHHATTI pillleHb
CTOCOBHO CIIBIpalli i3 1HIIMMHU KpaiHaMu — ydacHuUIsi €BponenchbKux
crinpHOT. Minerses npo ocobmuBi crocynku IpeHmanii, caMoynpaBHOI Te-
puropii y ckiani Jlanii, 3 iHIIMMY €BPOIIEHCEKUMMU iepKaBaMu. A came, IIpo
Tak 3BaHi «l aarceki npedepeHiii». OJHUM 13 3HAUHUX HANPSMKIB POMUC-
JIOBOCTI Ha I[OMY OCTpOBi € pubanbcTBo. Betyn Jlanii no €Bporneiichkoi
ExonomiuHOT CHTBHOTH TIOCTABUB 110 Tally3b Y JIOCUTh CKPYTHE CTAHOBHIIIE.
Memikanni ['pernaniii BUCTYTHIM TIPOTH 11Ie HA BiATOBITHOMY pedepeHty-
Mi HIOJI0 BCTYIY BCi€l KpaiHH 710 IbOTO MiXAepxkaBHOTO 00’ eqHaHHs. [1po-
6nema 3arocTpuwiach micis NpuiHATT B 1979 p. 3akoHy npo po3LIMPEHHS
BHYTpilHboi aBroHoMii [ permanii. I1{o6 sikock 3amaronnTH icHy0Ui TPOTH-
piuust, Oya0 yxBaseHo pimenHs npo Buxin ['pernannii i3 €EC. €Bporneiicbki
KpaTHH B [IbOMY BUIIAJIKY BIAIUCH JI0 JIOCHTh HE3BHYHOTO SIK JUIS €BPOIIONi-
TUKHU KPOKY — YKJIaJId YToly PO JIOCTYII B eKOHOMI4YHY 30HY I pennanpii 3a
BIATMOBIZIHY IOPiYHY 1JIaty. J1o Toro » rpennan/i Hadymmu npaBo OyTH mpea-
CTaBJIEHUMHU Ha piBHI opradiB €C, a TakokK MPaBo O€3MUTHOIO BBE3CHHS
pubonponyxkiii Ha Teputopiro €C. Ille pa3 Haragaemo, 10 3ar0CTPEHHS Bif-
HOCHH MiX ['peHnanzieo Ta KpaiHaMU-4WICHaMHU €BPOMNEHCHKUX CIUIBHOT
MOYaJI0Ch MICJIS TOTO, K Ha pedepenaymi 2 sxoBTHs 1972 p., M0 MPOBOIMB-
cs1 Ha TepuTopii Beiel Hanii 3 npusony Beryny no €EC, 70,3 % rpennanauis,
SIKI B3SUTH Y4acTh Y peepeHayMi, MPOTOJI0CYBAIN IIPOTH», TOJII 3araabHUMA
pe3yibTar miedicuuty OyB nmo3uTuBHu — 63,3 % BUOOPIIIB MPOroOI0CYBAIN
3a Beryn Jlanii 1o €EC'. 3aranom ke «EBPOCKENTHIIN3MY XapaKTepPHUH He
TUTBKH JJ1S JaHIIIB, IO POKUBAIOTH HA TEPUTOPIi 3ralaHoro ocTpoBy. I1pak-
THYHO KOJKHOTO 13 5 pasiB, KOJIU MPOBOIMINCE pehepeHIYMH 3 IPHBOIY
yuacrti JlaHii y ®HUTTI €AHOT €BpOIH, YPSAOBUM MOJITHYHUM CHIIAM, a 1H-
KoJH 1 (hOpMAaJIbHO ONO3ZUIIMHNM 10 HUX (DPaKILisM y MapIaMeHTi, JJ0OBOIH-

! TuB.: Hcaes M. A. OCHOBBI KOHCTUTYIMOHHOTO CTposi Januu. — M., 2002. — C.
92-93; Svensson P. Five Danish referendums on the European Community and
European Union: A critical assessment of the Franklin thesis // European Journal of
Political Research. — 2002. — Vol. 41. Is. 6. — P. 737.
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JIOCh JIOKJIAJIATH YMMAJIO 3YCHJIb 1100 OTPUMATH MIHIMAJIBHO MOMJIHUBUU
MMO3UTUBHUN PE3yJbTaT HA TUICOICIINTI.

IToBepratounch 4O NUTAaHHS PO «IIOABIMHUID pedepeHayM 3 NpUBOLY
MaaxcTpHUChKOi yrojiu, 3a3HauuMo, 110 nepiuid pedeperaym 1992 p. 6ys
IHIMOBaHUI KOQMIIIHHUM YPSJIOM «MEHIIOCTI», TIPU I[bOMY JI0 CKJIaJly
koaminii Bxoamim XpUCTUSIHCbKAa HapoHa naprtis, [lapris Pagukansaux
Jlibepamnis Ta ITapris «lemokpariB Llentpu». [TimoBmu 3a Bxke 3ragyBaHO0
MIPOLIEAYPOIo, BU3HaUeHOI0 4. 1 ¢T. 20 Koncrutyuii Jlanii, koamiuis He oTpH-
Maia 6axanux 150 ronocis («3a» parudikamiro yroau nporojocysaio 130
JenyTartis mpu 25 — «apotn»)'. Tomy Ha 2 yepBhs 1992 p. OyB npusHaveHuit
pedeperaym. 3a3HaUNMO, IO YPSAAOBY KOAMTILi0 MiATpUMaa JOCUTh BILUIU-
BoBa Couian-aemMoKkparnyHa napris. OJHaK, He3BaXKalouu Ha TaKy MOJITHYHY
MiATPUMKY, Pe3ynbTaT pedepeHayMy OyB HETATUBHUM. 3a PE30JIOLIET0, IPH-
WHSATOIO0 KOMITETOM 3 €BpOIEUChKUX crpaB DonbKeTHHTY, «J]aHChKe «Hi»
€Bponeiicbkomy Coro3y CBiTUUTh PO (PAKT, 10 OUIBIIICTD AAHIIIB He Oaxa-
toTh Criosryuenux LrariB €sponu». OnHaK, — rOBOPUTHCA B PE3OITIOLIT, 11e
HE € «Hi1» YJIEHCTBY y €Bpomneiicbkux CHiJibHOTaxX 4u €BpONEHChKii
CHiBIIpari»?.

[Moxii, 1m0 po3BUBAIKCH JIAJTi, HA Hallle ITHO0KE EPEKOHAHHSI, € PE3YIIb-
TaToOM JI€MOKPATHYHOIO MOJITUYHOTO JI1aory BCepenHi KpaiHu Ta 3a 1i
Mexamu. BuxooM 13 cuTyartii, 1o Moria nepepocTH y Cepilo3Hy NOMITHYHY
Kpu3y, craino mignucans 30 xoBTHs 1992 p. npakTHYHO BCiMa MOTITHYHUMUA
cuiamu, npejacraBieHumu y @onbpketunry (oxpim Iaprii [Iporpecy), Tak
3BaHOr0 «HalioHanbHOTO KOMIIPOMICY». Y IIbOMY MOJITHYHOMY JOKYMEHTI
Oyi10 BUKJIaIeHO Oa4eHHs JaHCHKOTO MOJITHUKYMY MaiOyTHHOro €Bporneii-
CBbKOI criBmpani. 30KkpeMa, B HbOMy HIIIOCS IO Ti HAIPAMKHU CIIJIBHOT €B-
POIONITUKH B MeXax MailOyTHboro €Bporneiicskoro Corosy, B sikux aHis He
30upaeThes Oparu y4actb. Lle Taki, sik 3anpoBapKEHHS €IMHOI BATIOTH, TIe-
penadi CyBepeHHHX IIPaB Y YaCTUHI TIPABOCY/I/IS Ta AISUTLHOCTI IPAaBOOXOPOH-
HUX CTPYKTYP, & TAKOX y4acTbh Y CIiIbHINA 000pOHHIH momiTuii’. 3a Haci-
KaMu pedepeHiyMy Ta YXBaJICHOTO «HAI[IOHAJIHLHOTO KOMIIPOMICY» BiIOyBCS
espocamit B EqunOyp3i (11-12 rpynns 1992 p.), Ha sxkomy OyB yXBaJeHUMH
BHUCHOBOK, yacTuHa «B» sikoro Oyna npucssiuena ydacti Janii y €Bporneii-

! Svensson P. Five Danish referendums on the European Community and
European Union: A critical assessment of the Franklin thesis. — P. 740.

2 Krunke H. Peoples’ Vengeances. From Maastricht to Edinburgh: The Danish
Solution // European Constitutional Law Review. —2005. — Vol. 1. — P. C. 341.

* http://www.eu-oplysningen.dk/upload/application/pdf/97ca9e4c/EU%20
kompromis.pdf
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cproMy Coro3si. [1o cyTi 11eli JOKyMEHT 3aCB1T4MB FOTOBHICTh YPSA/IiB Oararbox
€BPOIEHCHKHX JIepXKaB MiTH Ha noctynku Janii 3apamu ii yuacti y €C. 30-
KpeMa, MOBa HIIIJIa PO MOXKJIMBICTh BCTAHOBIICHHS BUHATKIB IS Li€T KpaTHN
B YaCTHHI CIJIBHOT MOHETApHOI IOJIITHKH, NOJMITHKH Yy cdepi mpaBoCyais
tomio. ToOTo, 10 CyTi, MOBA HIIUTa PO BUMOTH, 3adikcoBani y «HarioHanb-
HOMY KOMIIPOMICi»'.

3BUYalHO, L0 Mics TaKUX MOAil CTalo MOXJIMBUM IIPOBEACHHS I10-
BTOPHOTO pedepeHaymy, 1o 1 Binoynocs y TpaHi 1993 p., konu Ha parudi-
KaliifHui mebicuuT Oyia MOBTOPHO BHHECEHa MaaxcTpuchKa yroaa, aje Ha
el pa3 CHiIbHO 13 JOKYMEHTOM, npuiiHsATHM B EnunOyp3i. [{poro pasy pe-
3yJIBTAT, SIK BXXE MU paHillle HaroJonryBaid, OyB mo3nTuBHUM. Cimif 3a3Ha-
YUTH, WO Lel pedepenayMm OyB MPOBEIESHUHN 3a 1HILIaTUBOIO BXkKE HOBOIO
KOQUTIIIIHHOTO YpsiTy: A0 ToTepeTHbo1 Koailii BRikuia Corriaa-1eMoKpaTiiHa
napris, a ii sigep I1. H. Pacmycen, ouonuB HoBul Ypsia®.

TakuM YMHOM, JAHCHKHIA IOCBIJ TIEPEKOHYE HAC, 10 HA ChOTOIHIIIHIN
MOMEHT ICHY€ PO3XOPKEHHS MiX BUOOpaMH Ta pehepeHIlyMOM 5K IBOMa
IHCTUTYTaMH Oe3mocepeiHbol JeMoKpaTii. PO3X0/KeHHS BUSIBIIETHCS B
TOMY, 1[0 HE3Ba)KAIOUW HA 3HAYHUI PIBEHb MIITPUMKH IPOMAITHAMY Ti€l Yu
IHIIIOT TOMITUYHOT CHITM Ha OCTaHHIX IapJIaMeHTChKUX BUOOpax, BoHa y Oa-
rarbOX BUIAJKaX HE MOXKE PO3PAaxOBYBaTH Ha aHAJIOTIYHY MIATPUMKY IIPH
MPOBEJICHHI pedepeHIyMy, IHIIIHOBAHOTO I[I€I0 TOJIITHYHOK CHIIO. Bu-
0oplIi 13 KIIFOYOBUX MMUTAHb TOJABIIOTO PO3BUTKY JEPKaBHOCTI B 6araTbox
CHUTyalisIX MalOTh CBOIO BJIACHY MO3MLIO, 110 YacTO HE 30iracThes i3 mo3u-
€0 TIAPTii, IKY BOHU MiATPUMYIOTh. | IPHUYUH A7 IIHOTO MOXKe OyTH Oe3Tiy.
HaiiGinbm mpo3aiuHoro € ciiabke yCBiIOMIICHHS! 3HAYEHHS Ta 3MICTY CXBa-
JIIOBAHOTO Ha pedepeH tyMi pireHHs. Sk 1ie, HarpuKIIaa, Majao Miclle Ha BXKe
3rajiyBaHoMy Hamu pedeperaymi B Ipnannii B 2008 p. 3 npuBoay parudika-
uii JlicaboHchKkoi yroau. bararo 3 THX, XTO B35B y4acTh Y I[bOMY IUIEO1CIIUTI,
HE CKpHBaJM TOro (hakTy, 110 HE PO3YyMiOTh, IIPO 110 HaeTbes y il yroxui, a
TaKOX TOTO, 1110 HaBiTh He unTanu ii. Cepes| iIHINUX NPUYHH aHATITHKA Ha-
3MBAIOTh 3POCTAHHS HEAOBIPH 10 MOMITHYHMUX Jiepis®. OcoOIUBO Iie Xapak-
TepHO A Kpain CxigHoi €BponH, 10 He TaK AaBHO NEPEHIIN Ha IIJIAX
moOy/IOBU JIEMOKPATUYHOT JiepxkaBHOCTI. «[laM’siTatoun mpo J0CBiJl KOMY-

! Krunke H. Peoples’ Vengeances. From Maastricht to Edinburgh: The Danish
Solution. — P. 346.

2 Svensson P. Five Danish referendums on the European Community and
European Union: A critical assessment of the Franklin thesis. — P. 743.

* us.: bapmone C. Unenctro B EBporneiickom Coro3e, epecMOTp KOHCTUTYLHH 1
pebepenaymst / CpaBHHTEBHOE KOHCTUTYIIMOHHOE 0003peHue. —2004. —Ne 3. — C. 158.
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HICTUYHUX PEKUMIB, BUOOPII B HOBHX JIEMOKPATIsIX BBAXKAIOTh, 1110 BOHU
cami TIOBHHHI BUPINTYBaTH HAHOINIbII BAXKIUBI MOJITUYHI 1 KOHCTHTYIIHHI
MUTAHHs, & HE BiJIaBaTH 1X HA BIIKYIl BHOOPHUM OpraHaM Biaam»'.

[pu ibomy (haxTop «pi3Hoi pedepeHaapHoi OpieHTallil BHOOPIIIB 1 MOJITHY-
HUX TapTiih» MO)Ke MaTH SIK HeTaTUBHUM, TaK 1 MO3UTUBHUMA noteHuiany. lono
OCTaHHBOTO, TO (DAKTOp AJIBTEPHATHUBHOI MO3MLIT BUOOPLIB Ha pedepeHaymi
Moke OyTH BUKOPUCTAHHUHN YPSIOBUMHU CTPYKTYPaMH, KOJIU TIPOBI/THI IOJIITHYHI
CHJIM HE BITYyBarOTh HAICKHOT MATPUMKH JI0 HUX Cepell HACSIICHHSI.

3HOBY X TaKu 3BEpHEMOCH Ul UIIOCTpaLii BKa3aHOi T€3U 10 AOCBIIY
Hanii. Konu «koHcepBaruBHO-miOepanpamii» Ypsia [1. Jlrorepa yxBanus Ha-
npukiHii 1985 p. pimenHst npo HeoOXiAHICTh parudikaiii €auHoro €Bpo-
MEHCHKOT0 aKkTa, y HhOro OyNH JBa NUISXW BUpileHH 1iei npodnemu. [lep-
MK — TPU3HAYCHHS JJOCTPOKOBUX BHOOPIB, IPyrUil — MPOBEICHHS KOH-
CYIIBTaTUBHOTO pedepeHIyMy. 3 OISy Ha Te, IO PEe3YJIBTaTH HOBUX BUOOPIB
MOIJIM HEraTUBHO MMO3HAYUTHUCh HA MEPCIEKTUBAX MapTiH, sIKi BXOAATh 10
Koautinii, OyJIo yXBajeHO pillIeHHs MPO MpoBeIeHHs pedepeHaymy. Bee e
3MOIVIO BiIOyTHCS Yepe3 OTPUMAaHHS YPSIIOBOKO KOAIIIII€I0 3TOIN ABOX KPYII-
HUX OMO3UIIHUX napTii, Comian-nemokpaTnynoi Ta Pagnkansaux JliGepa-
JIiB, Ha IPUHHATTS PIICHHS 00 €MHOTO €BPOICHCHKOTO aKTa BiAMOBIA-
HO JI0 PIIIeHHs, IPUIHATOTO HA TAKOMY pedepermymi’.

Tomy, Ha Hame MHOOKE TIEPEKOHAHHS, Y TIPOIIeci KOHCTUTYIIIHHOTO pe-
(dbopMyBaHHs Mae OyTH NpULIEHA HAJIEXKHA yBara IIMTaHHIO 3alPOBAPKEHHS
CHeLiaJIbHOTO MEeXaHi3My NPUHHATTA pillleHb, OB’ A3aHUX 13 IePKaBHUM
CYBEpEHITETOM. SIK BapiaHT MOXKEMO 3aIPOIOHYBATH MIPOLIEAYPY, HAOIMKEHY
JIO TAaHCBKOI.

[epen num MaeMo 3BaXKUTH Ha Taki MOMEHTH. 3riJHO 31 cT. 9 KoHCcTHTY-
uii Ykpaiau, YuHHI MD>KHAPO/IHI JIOTOBOPH, 3rojia Ha 000B’ I3KOBICTh SKHX
HasaHa BepxoBHoto Panoro Ykpainu, € 4aCTHHOIO HAI[iOHAIBHOTO 3aKOHO-
naBcTBa Ykpainu. [ToBHOBaskeHHSIME 1O paTHdikalii MKHAPOIHUX YTroX
HaJijeHa BUKII0YHO BepxoBHa Pana Yipainu (1. 32 4. 1 ct. 85 Koncrurymii
Vkpaian). [Ipu npoMy nependavdaeThbes, Mo YKIaJAeHHS MKHAPOJHUX J10-
rOBODIB, fAKi cynepedars Koncturyuii Ykpainu, MOXJINBE JIUILIE IICIIS BHE-
ceHHsl BiamoBigaux 3MiH 10 Koncrurymii Yipainu. Ciix Takox BpaxyBar,
110 JIJIs1 BHECEHHS 3MiH JI0 po31iiiB KoHCTUTY11IT, SIKI CTOCYIOTHCS (PYHKITIO-
HYBaHHS JI€P)KaBHOTO MeXaHi3My, HE MOTPIOHO MPOBOAUTH pedepeHIyM.

' Bapmone C. Ynencrso B EBponeiickom Coro3e, nepecMOTp KOHCTHUTYILIHH |
pedeperaymsr. — C. 158.

? Svensson P. Five Danish referendums on the European Community and
European Union: A critical assessment of the Franklin thesis. — P. 738.
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ToOTo WiTKOM iIMOBIPHO, IO MapIaMeHT MOXe PaTH(iKyBaTH MOMIOHI iHTe-
rpaliiiHi yroju, HaBiTh BAABIINCH JUIS IIOTO JI0 BiIOBITHOTO pepopMyBaH-
Hs1 OCHOBHOTO 3aKoHY, 03 ypaxyBaHHS JYMKH HapOJy.

Tomy MU BBaskaeMo, 1110 came pedepeHIyM Ma€e po3IIsIaTUCh, SIK 0CTa-
TOYHMU eTal y MpouLenypi NPUUHATTS PillleHb, OB’ A3aHUX 13 JepKABHUM
cyBepeniteToM. [Ipu bOMy 10 MeXaHi3My BUpIILIEHHS IUTaHb, OB’ A3aHHX 13
JICPKaBHUM CYBEPEHITETOM, Mae OyTH 000B’3KOBO 3aTyUCHHIA TapJIaMEHT SIK
3araJIbHOHAIIOHAIBHUH MPeICTABHUIBKII OpraH, 10 TOKJIMKaHUI BUpaKaTH
HacTpoi Ta inTepecu BubopuiB. [TogibHOTO pomy pillleHHs HE TOBUHHI MTPH-
HMaruch B 00XiJl IHCTUTYIIII, sIKa Ma€ BUKJIFOYHE MIPABO BHCTYIIATH Bifl IMEHI
yCcbOro Hapoay. Tako BBa)KaeMo, 10 SKIIO B CTiHAX MapJaMEeHTy MUTaHHA
parudikaiii yronu 3Haiiie miaTPUMKY KBaJIi(pikoBaHOT OLTBIIOCTI y po3Mipi,
IO CBITYMUTUME NIPO HASBHICTh KOHCEHCYCY 10O BiJIIOBIIHOTO IHTErpaIliii-
HOTO TIporiecy (HanpuKIia, 2/3 BiJ KOHCTUTYIIHHOTO cKitay BepxoBroi Pan),
TO MPOBEACHHS pedepeHayMy MOKHA BU3HATH HEOOOB I3KOBHM.

VY Oyab-sikoMy pasi, CIlifi BU3HATH, IO MTPOOJIeMa KOHCTUTYIOBAHHS Me-
XaHI3My yXBaJICHHS PILLIEHB, 10 CTOCYIOTHCA JIEPKaBHOTO CYBEPEHITETY, Ma€e
3HAUTH SIKHAWIIBH/IIIE CBOE BUPIMICHHS 3 OIVISIly Ha CEpHO3HE MOCHIICHHS
IHTETpaIlifHIX MPOLECIB y CBITI Ta IMUPOKE 3aTyUCHHS IO HUX YKpaiHH.
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@. BenicnagcovKkuil, KaHTUAAT IOPUIAY-
HUX HayK, JolleHT HarioHanbpHOI 10pH-
audHOI akaneMii Ykpainu imeHi Spoc-
naBa Myzaporo

3a0e3neyeHHs CTa0LILHOCTI KOHCTUTYLWIHHOTO JIAAy
SIK MepeyMOBa CTAHOBJIEHHSI IPABOBOI 1ePKABH
B YKpaiHi

B ymoBax ¢opmyBanHs B YKpaiHi 1€eMOKpPaTHYHOI, TPaBOBOI JIEpiKaBH
0co0nMBOT aKTyalbHOCTI HaOyBae mpoOiiema 3abe3neueHHs CTadlIbHOCTI Ta
HETOPYITHOCTI KOHCTUTYIIHHOTO JIay 1 HOoTo 3acai. A OCKIIBKH 3MICTOM i
BHU3HAYAJIbHUMHU CKIIQJOBUMH €JIEMECHTAMH KOHCTUTYIIHHOTO JIay € Haii-
Ba)UIUBIII, (pyHIaMEHTAJIbHI TIOJIOXKEHHSI, IKi BU3HAYAIOTh 3MICT 1 CIIPSIMO-
BaHICTh yChOTO KOHCTUTYLIHHO-IIPABOBOTO PETYIIOBAHHS, KOHCTUTYLIHHUN
MPUHIUI « YKpaiHa — TpaBoBa JepiKaBay, 103a BCIKUM CYyMHIBOM, TAKOX
HAJIKUTh JI0 HOT0 HEB1JI'EMHUX CKJIAJHUKIB. Binblie Toro, 1eil mpuHIHII €
BUXITHIM Ta 0A30BHM SIK JUISl OpraHi3anii Ta GpyHKI[IOHyBaHHS BCi€l CHCTEMH
OpraHiB Aep>KaBHOI BJIaAX TA OPTaHiB MIiCLIEBOI0 CaMOBPSAyBaHHS, TakK 1 171
3a0e3redyeHHs paB i CBOOO| KOXKHOI JIFOAMHU. TakuM YMHOM, 3a3Ha4YeH1
MPaBOBi KAaTEropii TICHO MEPEIUTITAIOTHCS MIXK COO0I0 Ta MatOTh CYTTEBUMN
B3a€EMHUU BIUIUB.

CyTHicTb camoi iiei IpaBoBOi JAepKaBH MOJISITae, HACAMIIEPE/, Y peallb-
HOMY 3a0e3IeUeHH] B Jep:KaBi 1 CyCHiIbCTBI Al NPUHIMUITY BEPXOBEHCTBA
npaBa Ta KoHCTUTYLIT, B HEyXUIBHOMY JOTPUMAaHHI Ta BAKOHAHHI IIPaBOBUX
MIPUIKCIB, 1 MEPeayCiM — KOHCTUTYLIMHUX TIOJIOKEHb, YCiMa cy0’ eKTaMu
CYCIUTBbHHX BIJTHOCHH HE3aJIeKHO BiJl IX MPABOBOTO CTATYCY Ta (PAKTUIHOTO
MIOJITUKO-TTPABOBOTO CTAHOBUIIA, B IPAKTUYHOMY 3a0€3I1IEYCHHI Ta TapaHTy-
BaHHI KOHCTUTYIIIHUX TIPaB 1 CBOOOJ JIFOJIMHY 1 TPOMAJITHUHA, B HASIBHOCTI
aBTOPUTETHOTO, HE3AJIEXKHOTO 1 HEYNepePKeHOro cyy. Sk 3a3Ha4aeThCs B
JiTeparypi, MpaBoBa JepkaBa € BU3HAYAJIbHUM 1 HAHO1IbII 3MICTOBHUM
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€JIEMEHTOM TaHIBHOTO B Cy4aCHHX PO3BUHYTHX KpaiHaX THITY I€PKaBHOCTI,
SIKHH SIBJISIE COOOI0 OPTaHi3alio MOJITHYHOT BIIaJH, 110 3aCHOBAaHA HA BU3HA-
HHI Ta peaJbHOMY 3a0e3IeueHHI paB 1 cBOOOJ JIOAWHM 1 TPOMaJITHUHA,
BEPXOBEHCTBI IpaBa, B3a€MHIH BiIMOBIIAILHOCTI 0COOH 1 nepskaBu’. AHai3
Koncrutyii Ykpainu CBiUUTB, IO MEpPEeBa)KHa OUTBIIICTD MOJI0KEHb, KOTPI
XapaKTepu3yrTh YKpaiHy SK MPaBoOBY JepiKaBy, MicTATbCs B po3a. I OcHo-
BHOTO 3aKOHY, SIKW, He3Ba)KalOUM Ha Ha3BYy «3araibHi 3acaju», 3a CBOIM
3MICTOM Ta CIIPSIMOBAHICTIO MIPABOBOTO PETYJIIOBAHHS (PAKTUYHO 3aKPIILTIOE
came 3aca/ii KOHCTUTYLIHHOTO Jary.

CraliabHICTh KOHCTHTYLIHHOTO JIagy YKpaiHU O3Hada€e MOCTiIHHICTD
1 He3MIHHICTh TOJIOBHUX 1JIeH, MOKJIAJEHUX B OCHOBY KOHCTUTYILIHHO-
MIPABOBOTO PETYITFOBAHHS, & TAKOXK 3a0€3MICUCHHS B ITPOIECi HOTO PO3BUTKY
MPaBOHACTYMHUITBA. TOOTO mepeayMOBOIO CTA0ITbHOCTI KOHCTUTYIIIH-
HOTO JIaJy €, mepu 3a Bce, cTadinpHicTh OCHOBHOTO 3aKoHY YKpaiHu,
SIKUH 3aKpIMUB HOTro 3acaau. Sk CIYNIHO 3a3HAYAIOTh JOCHITHUKH, (Y
NpaBOBiif CHCTEMI ITOBUHEH iCHYBAaTH ONTHMAaIbHHUI OaaHc MiX CTabiIb-
HicTIO Ta quHaMizmMom»?, Tomy Oyab-sike pepopmyBanus Koncturyiii
VYkpaiHu, npo HEoOXiJHICTh SAKOTO CHOTOAHI 3asBISIOTh MPAKTHYHO BCI
TOJIITUYHI CHIIM, Ma€ 3J[IHCHIOBATUCS JIUILE y KPAHHOMY BUIAAKY, KON
0e3 1IbOr0 HEMOXIIMBHI MOJATBINNN TTOCTYNATBHHI PO3BUTOK JICPIKABH 1
CYCIHIJIBCTBA, Y pa3i 04eBHIHOT HEJOCKOHAJIOCT] UM BHYTPIlIHbOT HEYy3ro-
JOKEHOCTI OKPEMHUX KOHCTHTYIIHHHUX MOJIOKEHD, [0 HA MPAKTHUIIl MPHU-
3BOJUTH 10 HETaTHBHUX HACIIJKIB, Ta 3 HEYXMJIBHUM JOTPHUMAHHSIM
BCTaHOBJICHOT ITPOIIETypH i HA OCHOBI paBoBoi mo3umii Koncturymiino-
ro Cyny YkpaiHu, BUCJIOBIEHOI B HU3LI HOro pillleHb 3 LbOI0 MUTAHHA.
Pa3oM 3 TUM y ®OAHOMY BHNAJKY Take peopMyBaHHS HE TOBUHHE MPH-
3BECTH J0 3MiHU (DyHIaMEHTaJIbHUX TOJOKCHb, 110 y CBOTH CYKYMHOCTI
CTaHOBIIATH 3aCaJN KOHCTUTYIIITHOTO JT1axy YKpaiHu, y TOMY YHCIi TIPHH-
uny «YkpaiHa — IpaBoBa JepiKaBay.

Crniz 3a3HAYUTH, IO HE3BAXKAIOUM HA BITHOCHO HEBEJIUKHUH TepMiH
BUKOPHCTAHHS KaTeropiil «IIpaBoBa JepkaBay 1 «KKOHCTHTYLIHHUN a1y
y BITYM3HAHOMY IIPAaBOBOMY PETYITIOBAHHI, BOHH JJOCTaTHHEO OPTaHIIHO
yBIMIUIM 10 3arajJbHOBU3HAHOTO MOHATIHHOrO anapary BITUHU3HSHOIO
KOHCTHUTYI[IOHaJi3My. binbiie Toro, B HayIli BUCIOBJIECHO OOTPYHTOBAHY,

! Tus.: Kouncrutyuis Ykpainu: HaykoBo-npakTuuHuii komenrtap. — Xapkis: Bu-
nmaBauTBO «IIpaBoy; K.: Konuepn «Bunasuuunii lim «Iu FOpex», 2003. — C. 12.

2 [Moepebnsix C. I1. OCHOBOMOIOXKHI MPUHIMIIN TTpaBa (3MiCTOBHA XapaKTEePHCTHU-
ka): Monorpadis. — X.: IIpaso, 2008. — C. 165.
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Ha Hall MOMIAJ, AYMKY IIPO T€, II0 CaMe «KOHCTUTYLIHHUHN JTal» € OCHO-
BHOIO  IHTETPYIOUOI0 KAaTETrOpPi€r0 BCi€l KOHCTUTYIIHHO-TIPABOBOT JIOK-
TPHUHM, 3/IaTHOIO HA PiBHI JIOT1YHOT (JOPMH MaKCUMaJIbHO OXOIHTH BCIO
cdepy MpaBOBOTO PETYIIOBAHHS i HAYKOBOTO BUBYEHHS KOHCTHTYLIITHOTO
mpasa'.

OcTaHHIM 9acoM TpobIeMaMy KOHCTUTYIIIITHOTO JIay Ta CTAHOBICHHS
MPaBOBOI IepKaBy repeiiMauics taki Haykosii, sik: H. O. booposa?, H. O. Bor-
nanosa’®, O. I1. 3aeup?, B. T. Kabumes®, B. @. IToropinko®, O. I. Pymsrues’,
FO. M. Toauka® Ta iHII yYeHi-TIPAaBO3HABIII.

OCKUIBKY B3a€MO3aJICKHICTh IPOLIECiB (YOPMYBaHHS [IPABOBOI AepIKaBH
1 3a0e3neueHHs cTabiIbHOCTI KOHCTHTYIIHHOTO JTay YKpaiHH J0 bOTO
Yacy BCe 1€ 3aJIMIIAETHCS 11032 YBArol0 BYCHUX-KOHCTUTYIIOHATICTIB, 15
rpobiemMa rnorpedye OKpeMoro aHajily i BceOiuHoro mociimpkeHHs. [Ipo me
CBIJTYHTH 1 TOW (aKT, 1110 CyYaCHHUI eTar KOHCTUTYLIHHOTO MPOLIECY, 3 OTHO-
ro OOKY, CyNpPOBOIKYETHCS TIOCTIHHUMHE JIMCKYCISIMU TTPO HEOOXiAHICTh pa-
JMKaJIbHOTO pedopmyBanHs 3MicTy OcHOBHOTO 3aKoHY YKpaiHu, a 3 Apyro-
T'O — BIJICYTHICTIO Y3TOJUKEHOI Ta BUBAXKCHOT MO3HIIIT PI3HUX TOJIITHYHUX
CHJT IIOJI0 HANPSIMKIB Ta croco0iB Takoro pedopmysanHs. OKpiM ToTO, CY-
YyacHa MOJITUKO-IPaBOBa MIPaKTHKa [IEPEIIOBHEHA YUCIEHHUMH (paKTaMu
rpy0Oro HEeXTyBaHHSI KOHCTHUTYIIHHO-IIPABOBUMH MIPUIIMCAMU 3 OOKY Toca-
JIOBIIB PI3HOTO PaHTy, y TOMY 4MCIi — i HaiiBuioro. Taka curyanis npu-
3BOIIUTB JIO IPUHIDKCHHS POJIi Ta 3HAYCHHS MPaBa y CyCIUIbHII CBIZIOMOCTI,
crpusie NOMIMPEHHIO SBUIIL IPABOBOTO HIrLII3MY B YKPaIHCBKOMY CYCIIUIBCTBI

! Tus.: Foeoanosa H. A. Cucrema HayKu KOHCTHTYILIMOHHOTO mpasa. — M., 2001. —
C. 160-161.

2 Jlus.: Booposa H. A. KOHCTUTYIIMOHHBIN CTPON M KOHCTUTYLHOHAIM3M B Poc-
cun: Monorpadus. — M., 2003. — 264 c.

3 us.: Bozoanosa H. A. TIOHSTHSI HAYKH KOHCTUTYIIMOHHOTO IMpaBa: OTBIT aHa-
JTUTHYECKOTO ¥ CHHTETHYECKOTO MOIXO0/I0B K IOCTPOSHHUIO UX crcTeMbl // BectH. MI'Y:
Cepus 11: ITpaBo. — 1999. — Ne5. — C. 3-22; Fozoanosa H. A. Cuctema HayKl KOHCTH-
TyuoHHoro npasa. — M., 2001. — C. 160-161.

4 Tus.: 3aeys O. I1. TIpaBoBa nepxaBa B YKpaiHi: KOHICIIIIISA i MEXaHi3MHu peati-
3amii: Aproped. muc. ... a-pa ropui. Hayk. — K., 1999. — 31 c.

5 Tus.: Kabwiwes B. T. CTaHOBICHHE KOHCTHTYIIMOHHOTO cTpost Poccun. — Capa-
TOB, 1993. - 186 c.

¢ ITus.: Iozopinko B. @. OCHOBU KOHCTUTYILINHHOTO yany Yipaiau. — K., 1997, —
40 c.

" TuB.: Pymsnyes O. I OCHOBBI KOHCTUTYLIHOHHOTO cTpost Poccuu (moHsITHE, CO-
Jiep)KaHKe, BOMPOCHI cTaHoBieHus ). — M., 1994, — 285 c.

8 TuB.: Toovika FO. H. OCHOBBI KOHCTHTYLIHOHHOTO CTPOsi YKkpauHsl: Y4eb. no-
c06. — X., 1999. - 320 c.
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B uToMy. He MeHII cyTTeBO1 koA mporecy GpopMyBaHHs ITPAaBOBOI AepxKa-
BHU 1 O/IHOYACHO 3a0€3MEeUYCHHI0 CTa0IbHOCTI KOHCTUTYIIHHOTO JIay 3aB/Iae
HaJ[3BHYATHO BEITMKE MOIIUPECHHS KOPYIIIIHHUX SBHI IPAKTHYHO B yCiX
cdepax KUTTA. Bee 1ie nepekoHINBO MiATBEPIUKYE CYTTEBY aKTYaJIbHICTh Ta
CBO€YACHICTh MPOBEIECHHA CIELiaIbHOTO TOCIIKEHHS B3a€MOBIUIUBY IPO-
1eciB (hopMyBaHHS PABOBOI JAEPKABH 1 3a0e3MeUeHHsI CTa0ILHOCTI 11 KOH-
CTHTYLIIHHOTO YCTPOIO.

Kareropii «rpaBoBa feprxaBa» Ta «CTaOUIBHICTh KOHCTHTYIIIHOTO JIaTy»
HACTUIBKU TICHO B3a€MOIIOB’sI3aHi, 1110 JOCUTb YaCTO HEMOXKJIMBO OHO3HAY-
HO CTBEPKYBaTH, AKa 3 HUX € MIEPBUHHOIO Ta BU3Ha4aJbHOO. [locTiiHui
€BOJIOLIITHUI PO3BUTOK IPOMA/ICHKOT JYMKH ITPU3BOJUTE A0 (POPMYyBaHHS Ta
MOUIMPEHHS y CYCIHiJIbHINA CBIIOMOCTI HAMOUIBII MPOrPECUBHUX 1/1eH, KOH-
I, TEOpii, y TOMY YHCII IIOJI0 HAHBAXIIUBIIINX, 0a30BHX 3aCa]] YCTPOIO
CYCHIIBCTBA U JiepkaBu. SIKIO Taki ijel 3HaXOASITh MATPUMKY IIHPOKHX
BEPCTB HaCEJIeHHs, CIPUIMAIOThCs PI3HOMAaHITHUMU MOJITUYHUMH CUIIaMH,
BOHHU HaOyBalOTh 3HAYEHHs IEBHOTO CYCIUIBHOTO i7ieaty, IKUil, y CBOIO 4ep-
Ty, € OJHIEI0 3 HEBIJl'EMHHUX CKJIAJJOBUX KOHCTUTYILIMHOTO Jajay B ILIOMY.
[puiimaroun KoHcTUTYII10, HAPO MTparHe 10 HOPMATUBHOTO 3aKPIIICHHS
c(hOpPMOBAHOTO CYCITLTFHOTO i/jeaTy Ha HallBUIIIOMY ITPAaBOBOMY PiBHI, MIiCIIs
4OTO BiH Ha0yBae KOHCTUTYIiHHOT Gopmu. [lo3a BCIKUM CyMHIBOM, TaKxi
NPUHLMIIH, SIK: HAPOIOBIAA, IEMOKpaTisi, IpaBoBa JeprkaBa, BEPXOBEHCTBO
1pasa, MPIOPUTET MPaB JIOAMHH, MO JIePKaBHOI BIaH, il 0OMEKeHHSs
MPaBOM, MMOJIITHYHA 0AaraTOMaHITHICTb, TOLIO 1 SBJIAIOTH COO0I0 CyYacHHU
CYCIIUTBHHH 1/1eal YKPaTHCHKOTO CYCIUIBCTBA.

TakuM 4MHOM, 3 OJHOTO OOKY, 3aKPIIJIEHHS Ha KOHCTUTYLIIHHOMY PiBHI
1 BTUJIGHHS B IIPAKTUKY IIPUHIMIIIB IPABOBOI Iep’KaBU 1 BEpXOBEHCTBA IIpaBa
€ BU3HAYAJILHOIO PUCOIO 1 HEB1JI'€MHOIO CKJIQJI0BOIO YaCTHHOIO CAMOTO KOH-
CTHTYLIHHOTO JIa/1y, SKUI MOKHA BU3HAYUTH SIK LIJIICHY CUCTEMY IO THKO-
TPaBOBHX BITHOCHH 1 IHCTUTYTIB, MiANOPSAKOBAaHNX 0€3yMOBHHM MOPaTbHAM
1 TyMaHICTHYHIM BUMOTaM, III0 BH3HAYAIOTh YCTPili AP KaBH Ta CyCIIIbCTBA.
3 npyroro — mportiec GopMyBaHHS IPABOBOI AEPKaBH B YKpaiHi HEMOKIIMBUN
0e3 3a0e3rneveHHs CTabUIBHOCTI Ta HEMTOPYITHOCTI KOHCTUTYIIMHOTO JIaay B
HIJIOMY 1 KOHCTUTYLIMHOT CTaOLIBHOCTI 30KpeMa. AJKe Teopist MpaBoBOl
JepKaBu niependavae GyHKIIOHYBaHHS OpTaHiB Jep)KaBHOI BIaIU Y YiTKIH
BIIMTOBITHOCTI /10 KOHCTHTYIIIHO-TIPABOBHX MOJIOKEHB 1 BUKIIFOYHO Y BU3HA-
yeHnx KoHCTUTYIlIEr0 Ta 3aKOHaMU YKpaiHU MPABOBUX MEXax, 0e3yMOBHE
JOTPUMAHHS MPOTOJIOMIEHUX MPaB 1 CBOOO JIIOAUHHU 1 TPOMaIIHUHA.

Sk yrxe 3a3Ha4YaNoCs, HAUBAXIIMBIIIMM HAPSIMKOM (POpPMYyBaHHS B YKpa-
HI IpaBOBOI IepXKABH B aCIEKTi 3a0e3Me4eHHs cTabiIbHOCTI KOHCTHTYLIH-
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HOTO JIajly € BiacHe 3a0e3nedeHHs ctadbuibHoCTi KonctuTynii sk OCHOBHOTO
3aKoHy 1 CyCIIBCTBA, 1 IEPKaBU. 3BHYAIHO K, KOHCTUTYIIis, SIKOKO O J10-
CKOHAJIOI BOHA He OyJa, K MPaBHIIO, HE MOXKE 3aJHINATHCS HE3MiIHHOIO
IIPOTSTOM TPHUBAJIOTO Yacy, OCOOIUBO B Cy4yacHUX yMoBaX. CbOroJHi CBIiT
nepeOyBae Ha iHQOPMAIIHHOMY €TaIli CBOTO PO3BUTKY, OCOOIUBICTIO SIKOTO
€, 30KpeMa, Ha/I3BUYaiiHO BUCOKUI PiBEHb B3a€EMOITPOHUKHEHHS Ta B3a€EMHO-
TO BIUIMBY PI3HHUX [UBUTI3AIIMHUX HIHHOCTEH, y TOMY YHCIIi 1y raiy3i npasa
Ta MpaBopo3yMiHHA. [1if BIUTMBOM IMX MPOIIECIB 3MIHIOETHCS CIIPHHHSATTS
3MICTy Ta CHPSIMOBAHOCTI KOHCTHTYIIHHOTO PErYJIIOBaHHS YKPATHCHKOMY
CYCHLUIBCTBI Ta NOMITUKYMI. OIHAK, SK CBIAYUTD iCTOPIs, TEXHIYHE 3aII03H-
YEeHHS HaBiTh HAWIIPOTPECUBHIIINX iel Ta KOHLENLil 0e3 BpaXyBaHHs Ha-
LIOHAJILHUX 0COOJIMBOCTEH 1 TPAHIIiIN HE IPU3BOUTH JI0 SIKUXOCh TO3UTHB-
HUX pe3yabratiB. Tak caMmo He PU3BOAUTS JI0 TIO3UTUBHUX 3MiH 1 pehopmy-
BaHHS KOHCTUTYIIIi 0€3 J0CTaTHBhOI MPAaBOBOI HEOOX1THOCTI, O€3 IPYHTOBHO-
rO Ta BCEOIYHOTO aHallizy WOro mijicTas, 3MICTy Ta CIPSMOBAHOCTI, 3 METOIO
JOCSATHEHHS CUTYaTUBHUX 1, SIK IIPABUJIO, By3bKOKOPIIOPATUBHUX HOJIITHYHUX
L{iJIel YM 3aBaHb OKPEMUX HOJITUYHUX CHIL.

Bapro naranary, mo Koncrutyuis Ykpainu onpasy >k miciist IpUiHATTSA B
1996 p. Oyna 10CTaTHHO BHCOKO OIIHEHA SIK BITYM3HSIHUMH, TaK 1 3aXiTHUMHA
excriepramu. B i 3micT aBTOpaMu Oyio 3aKIageHO MOTYKHUH PEryTIOI0uni
MOTEHIIIA, SKUI OU 32 YMOBH HAsIBHOCTI MIEBHUX MOJIITHYHUX TPAJUILIH 1 XOua
0 SIKOrOCh, HABITh HE3HAYHOTO, PIBHS MOJITUKO-TIPABOBOI KYJIBTYpPH MIr OU 3a-
0e3MeYnTH K IHTEHCUBHUI PO3BUTOK CYCIIJIBCTBA 1 IepykKaBH, TaK i CTadiIb-
HIiCTh KOHCTUTYILIIHOTO J1axy. OHaK, HAa IPAKTHLI, HEJJOCTATHBO YiTKA i OTHO-
3HauHa yperyibOBaHICTh HA KOHCTUTYIIIHHOMY piBHI Oararbox cep CycCriib-
HOT'O JKUTTS, 1 HacamIiepe] CHCTEMH B3a€MOBITHOCHH 3aKOHO/aBYO1, BAKOHAB-
401 TJIOK JIep>KaBHOT BJIaJIM 1 [VIaBH JIep>KaBH, HABIIAKH, IIPU3BEJIa 10 MIOCTIHHO
TPHUBAIOYOTO KOH(IIKTY MK Iep>KaBHO-BJIaTHIMHU IHCTUTYIIISIMH, a SIK HaCJIi-
JIOK — JT0 KOHCTHTYIIHHO-ITPaBOBOI HecTaOUThHOCTI. [Tprdaomy 1151 HecTadib-
HICTh TIOPO/IXKEHA HAacaMITepe T 3HEBKIIMBUM CTABJICHHSIM JIO MPaBa sIK MEBHO-
TO CYCHIUTBHOTO i/ieany 3 OOKy MOJIITHKIB HAWBUILOTO PiBHS, MOCTIitHE ¥ Bij-
KPHTE HEXTYBaHHsI KOHCTUTYIIIHO-ITPaBOBHMH IIPHITHCAMHU a00 %K X BUKOPHC-
TaHHS BCyIIeped CIPSIMOBAHOCTI TIPABOBOTO PETYIFOBAHHS.

Koncrutyuiitna pedopma 2004 p., Ha Halll OIS, TAKOXK € LTIOCTPALIIERO
3HEBKJIMBOTO CTABJICHHS JI0 ITpaBa (SIK A0 CYCHUIBHOI IIHHOCTI), 1 10 iHTep-
eciB Hapony sK nepuromkepena Biagu. [lo-nepue, pedopma crana He Ha-
CJIITKOM TIIMOOKOTO Ta BCEOIYHOTO HAYKOBOTO aHAIIi3y HEOCKOHAIOCTEH Ta
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CYIIEPEYHOCTEH KOHCTHTYLIHHOTO TEKCTY, iX IMHUPOKOTro (haxoBOro oO6roro-
PEHHS, a pe3yJIbTaToOM MOJITHYHUX JOMOBJICHOCTEH B Ipoleci 00poThOH 3a
BJaJly 1 EpPepo3NoALTy BIAHUX MOBHOBaXEHb. [10-/pyre, 3anpornoHoBaHi
3MIHU TaKOXX HE OTPUMAIIU CKIJIbKH-HEOYb I'PYyHTOBHOTO CUCTEMHOTO €KC-
MIEPTHOTO aHaNI3y i OLIHKK (axiBliB-KOHCTHTYIIOHAMICTIB. [To-Tperte, Oyna
rpy0o 3HeXTyBaHa IpoLeaypa OOTOBOPEHHS 1 T0OJI0CYBaHHS 3aKOHOIPOEKTY
npo BHeceHHs 3MiH 10 Koncrutyiii Ykpaiau Bix 8 rpyaas 2004 p. ! Bua-
CJIITOK IbOTO MOCHiXoM 3MiHeHni OCHOBHUH 3akOH YKpaiHH HeE JIUIIe He
TIOKPAIIMB KOHCTUTYIIIITHOTO PETyITIOBaHHS (32 HE3HAYHUMHU BUHSTKAMH ), ajie
1 HaBIaKK CYyTTEBO YCKIIAJHUB B3aEMOBITHOCHHH MK [IpesnieHTom, ypsiiom
Ta MapJIaMEHTOM, 1110 B pe3yJIbTaTi IPU3BEIIO [0 Lie OIbII0] KOHCTUTYLIHHO-
MPaBOBOI 1 MOJITHYHOI HECTAOITLHOCTI.

VY winiomy ciiij 3a3HAYUTH, 0 YCSI HOBITHSI iICTOPIsE KOHCTUTYIIHHOTO
nporecy YKpaiHChKOT IepaBu — Iie IIepMaHeHTHa 00poThOa 3a Biary 3a-
paly JIOCSITHEHHS BY3bKOKOPIIOPATHBHUX MOMITHYHUX Iijiel. [IpakTiuaHO B
JKOJIHUX 3aKIIMKaxX 710 peopMmyBaHHs 3MicTy OCHOBHOIO 3aKOHY HE MPOII-
JIAIOTHCSI IEP’KAaBHUIIBKI IHTEpEeCcH, BTIM HaBITh NEPECiuHI TPOMAJISIHU PO3Y-
MIIOTb, 1110 I1i IIPOLIECH € JIUIIC IHCTPYMEHTOM 0OpOTHOM 32 MOJITUYHY BIIAY,
a OCKUJIBKH MPAKTHYHO BC1 MOJITUYHI CHJIH MPEACTABISIOTH IHTEPECH KUTBKOX
HaNOLTBIINX (PIHAHCOBO-TIPOMHUCIIOBUX YIPYyHOBaHb, — 1 3aCO00M TIEpepO3-
TIOJIUTY JIep’KaBHOI BJIACHOCTI Ta IHIINX €KOHOMIUHUX PECYPCIB JIepXKaBH.

He meHm cyrreBoro mpo0ieMoro, 1110 TICHO B3a€MOIIOB’si3aHa 1 3 mo0y-
JIOBOIO ITPABOBOT JIEpKaBH i 3 3a0€3MeUeHHsIM CTa0lIbHOCTI KOHCTHTYIIIHHO-
T0 JIafy, € 3HaYHE MOIIMPEHHS NPAKTUKU BiIBEPTOrO HEXTYBaHHS IPAaBOBUMH
npunucaM (pakTUIHO yciMa cy0’eKTaMH KOHCTHTYLIHHO-ITPABOBHUX BiIHO-
CHH, 0c00IMBO y cepi 3ailiCHeHHsI BIaIHOT MisuTbHOCTI. HOBITHS yKpaiHChKa
ICTOpIst MepernoBHEHA MPUKJIAIaMU IPUHHATTS HETIPABOBHX PIllICHb, BUJIAH-
HS JIepXKaBHO-BJIAJHUMHU 1HCTUTYLIISIMHU AKTiB 3 CYTTEBUM IEPEBUILIECHHAM
CBOIX MOBHOBaXKEHB TOIIO. [IpuuoMy Taki pimeHHs npuiiMatothes i [Ipesu-
JEHTOM YKpaiHH, 1 TapIIaMEeHTOM, 1 YPAJI0M, 1 MiCHEBHMH OpraHaMH JepiKaB-
HOI BUKOHABYOT BJIaJIM Ta OpraHaMH MICIIEBOrO caMoBpsiayBaHHs. Jlo Haii-
OL1bII NOLIMPEHUX NMPUKIALIB, HAa HAll IOV, MOJKHA BIJHECTH TaKi: a)
npusHadeHHs [Ipe3unenTom Yipainu Bcyneped Bumor KoHCTHTYIIT BUKOHY-
I04MX 000B’SI3KM KEPIBHUKIB IIEHTPAJILHIX OPraHiB BUKOHABYOT BIIAIH 1 TOJIB
00IacHUX JeprKaBHUX aJIMIHICTpaliii; 0) HEOTHOPA30BE 3aCTOCYBAHHS IVIaBOIO
JIep KaBU BETO JIO OJJHOTO M TOTO % 3aKOHY; B) HeOakaHHs NapIIaMEHTY TPH-

! Tus.: Konicnux B. I1. TIpouecyanbHO-TPOLEIYPHI aCIIEKTH IPOBEAEHHS KOH-
crutyuiitnoi pedopmu // Koncruryniiiaa pedopma: ekcrieptauid ananmiz. — X., 2004. —
C.63-72.
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BaJIMii YaC BUKOHATH KOHCTHUTYILIHHY BUMOTY W MPUHHATH 3aKOH, SIKUI On
BPETYIIIOBAB MOTO BIACHY JISUTbHICTB; T') MPUHHATTS APIIAMEHTOM SIBHO He-
KOHCTUTYIIHHUX 3aKOHIB, KOTP1 MPOJOBKYIOTh JTiSITH MPOTATOM 3HAYHOTO
nepiony 4acy; r) BperyatoBanus Kadinerom MinicTpiB YkpaiHu CycCHibHIX
BIJIHOCHH, IO MTOTPeOYOTh, BinoBinHO 10 KoHcTHTyIil YKpaiHu BHKITIOU-
HOT'0 3aKOHOZIABYOTO PETYITIOBAHHS; /1) MPUHHATTS OpraHaMH MiCLIEBOTO CaMO-
BpsIyBaHHsI HE3aKOHHUX PIllICHb TOIIIO.

ITonibHe BimKkpHTE HEXTYBaHHS IIPABOM i TPABOBIUMH HPHUITUCAMHE 3 OOKY
BJIQJIHUX IHCTHUTYIIIH IOPOKYE 3HEBIPY B IPABO 1 CIIPaBEUINBICTS 1y mepe-
CIYHMX IPOMAJIsH, SIKi pO3yMiIOTh, 1110 IPABOM MOKHA MaHIIyJIIOBaTH Ha CBOIO
KOPHUCTb, 1 SIK HACIIOK — MPU3BOJUTH JIO MONIMPEHHS KOPYIIIIHHUX SBHII
y CYCHIJIBCTBI Ta HIIKMX MpaBonopyuieHs. [Ipuuomy 1ie Mae mMiclie HacamIe-
pen y THX Tajy3sX, B IKHX 00epTaroThCsl 3HauH1 (JiHAHCOBI KOILTH: TIO-TIEpIIIE,
y cdepi 3eMeNbHUX BiJIHOCHH — OCKIUJIBKH BapTiCTh 3eMili B YKpaiHi 3a
OCTaHHI POKH 301bIINIACS B JIEKiJIbKa pa3iB, y epeBakHil OLIBIIOCTI BU-
MaJIKiB B OCHOBY MIEpEX0Jly MpaBa BIACHOCTI Ha 3eMEJIbHI JTIJISTHKH KTy Th-
sl caMe CyJIOBi PIllICHHSI, IIPHYOMY, SIK TIPABUIIO, HEMPABOBI; O-JIpyre — y
cdepi OyIiBHAIITBa — HA CHOTOJIHI, HAIIEBHE, HEMAE JKOTHOTO MICTa B YKpa-
iHi, B skOMY 0 YnCIlIeHHI (PaKTH CaMOBUILHOTO OY/IIBHHUIITBA HE y3aKOHIOBA-
TMCS CYIOBUMH PillIeHHSIMH (i 116 HSAMBHO, OCKIJIBKH BapTiCTh HEPYXOMOCTI
B YKpaiHi MOCTIHO 3pOCTae, a 3aKOHOaBYe PETYIIOBAHHA TOYATKy Oy/IiBeIb-
HUX poOIT € BKpail 00TSHKIMBUM, OCKUIBKY Tepedadae HeoOXiHICTh OTPH-
MaHHSI [OJICKOJHU JIECATKIB PI3HOMAaHITHUX Y3TO/KE€Hb, a TOMY HabaraTto
MIPOCTILIE B CYOBOMY MOPSIIKY Y3aKOHUTH HEMIPABOMIpHO po3royare OymiB-
HUITBO). Macmtabu MommpeHHst MoIiOHUX SBUII, Ha HAII OIS, 3aBaXa-
I0Th CTAHOBJICHHIO YKpATHU SIK IPaBOBOI A€pKaBH, SBJISIOTH IPSAMY 3arpo3y
i1 KOHCTUTYLIHHOMY JIaJly, OCKIIBKH y TPOMAaJsiH BTpayaeThcs Bipa y cipa-
BEJIJIMBICTh CY/JIOBOI CHCTEMH, Y NTPABO B3arali.

Ha mincraBi BUKJTaIEHOTO MOXKHA 3pOOUTH TaKi BUCHOBKH: a) 3a0€3IIeUeH-
HS1 CTaOLTBHOCTI KOHCTUTYIIHHOTO JIaTy 1 To0yI0Ba MPaBOBOi JePIKaBU — Jy-
K€ TICHO OB’ sI3aHi SIBUIIIA, SIKI B3aEMO3YMOBJIIOIOTh OJTHE OJTHOTO; 0) HEOOXi/1-
HOIO MEPEIYMOBOIO CTAOUIBHOCTI KOHCTUTYLIMHOTO J1aly € CTablIbHICTh
OcHOBHOTO 3aKOHY, AKUH 3aKpinuB Horo 3acaau; B) pedopmysanns Koncru-
Tyuil Ykpainu Mae BiiOyBaTucs JHIIe y pasi KpaitHboi He0OXigHOCTI 1 3 0e3-
YMOBHHM JOTPUMaHHSM IIPaBOBOI MPOLEAYPH; ') 3aKIUKH MPUIHATH HOBY KY
HE MOBHHHI OyTH 3aCO00M MOJITUYHOTO IIAHTAXY, MOJIITHYHOTO THUCKY, 200
3ac000M JIOCSITHEHHS [IeBHUX MOJITUYHUX LiJIed OKpEeMUX MONITUYHUX CHJT; T)
OJIHI€IO 3 BU3HAYAJILHUX 03HAK KOHCTUTYIIIIHOCTI ICHYFOYOTO B JIEpKaBi JIaay
€ IeMOKPaTUYHICTh NPUHIMIIB ()OpMyBaHHs, OpraHizawii Ta (JyHKLIOHYBaHHs
OpraHiB Jiep»KaBHOI BIIaJH 3 0€3yMOBHHUM JIOJICPIKAHHSIM KOHCTUTYIIHHO-
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MPaBOBUX NPHITUCIB; 1) CTaOUIBHICTh ICHYIOYOTO KOHCTHTYLIIITHOTO JIaay 3a-
Oe3revyeThes JIMIIE B3aEMOY3TOKEHOIO AisUTbHICTIO Iep KaBHO-BIIAIHUX 1H-
CTHUTYIII B Y4ITKO BU3HAYCHUX KOHCTUTYIIIMHUX MEXKaX; €) JJIs IEMOKPATUYIHOT,
NPaBOBOI JIep>KaBH HEJOIYCTUMUMH € 3aCTOCYBaHHS OyAb-sIKMX HEKOHCTHUTY-
IHUX POPM 1 METOJIIB JISITHHOCTI OpPraHiB IEPYKaBHOT BIIAAH, OCKUTLKY BOHU
cynepeyarb iCHyI0UOMY KOHCTUTYLIHHOMY HOPAJKY, IOPYLIYIOTh HOro cTa-
OUTBHICTB; €) Ha/I3BUYalfHO BUCOKUH PiBEHD MOMIUPEHHS KOPYIIIHHIX SBHII]
B yCiX c(hepax CyCHUIBHOIO 1 AEPHKABHOIO XKUTTS HA CbOTOJIHI CTaB CYTTEBOIO
MePEIKOAO00 Ha XY ()OpMYBaHHs B YKpaiHi [IpaBOBOI A€pKaBH 1 3arpO3010
CTaOUIBHOCTI ICHYIOYOTO KOHCTUTYIIIHHOTO JIay.
M. Kuan, kaunuiat 10puandHuX HayK,
JIOLEHT Kadenpu icTopii epKaBu Ta mpa-
Ba YKpaiHM Ta 3apyOiKHHUX KpaiH, Harii-
OHAJILHOI FOPUAMYHOI akajeMii YKpaiau
imeHi SlpocnaBa Myaporo

IcTopryHMii 1OCBiA KOHCTUTYIIMHUX 3aca
CTAHOBJICHHS IIPABOBOI ePKABHU B YKpaiHi

Inei mpiopuTeTHUX HAIllOHAJIBHUX IICH, 3araJbHOHAIIOHAIEHOTO 1HTEp-
ecy, 60poTh0a 3a KOHCTUTYIIHE BU3HAHHS HAI[IOHAIbHOI HE3aJeXKHOCTI
YKpaiHCHKOTO HApOJTy i HOTO MpaBa Ha BIIACHY JIEpXKaBy y BCi IIEpiojin iCHY-
BaHHS YKpaTHCHKOI JiepKaBu OyIiv MPpiopuTeTHUMHA. BHBUYEHHS icTOpIi CTBO-
PCHHS 1 IPUIHATTS KOHCTUTYIIHHUX JTOKYMCHTIB Ma€ BUHSTKOBE 3HAUCHHS
B CydacHHUX yMoBax YkpaiHchkkoi jepkaBu. Y KuiBcbkiit Pyci 3aponkamu
CBO€EpiTHOT KOHCTHTYIIIT Oy Pycrka [IpaBna, psiii —cmerianbHi JOrOBOPH
Bivya 3 BUOOpHUM KHs3eM. Y XI CT. BUHUKIIM TIepIili aparnapiaMeHTChKI Bi-
TYHM3HSHI yCTAaHOBU —CHEMHU (KHSDKI 3°13111) Ta 00spchki paan (aymu). CHe-
MU Ta OOSIPCHKI PajIv, Ha Kallb, He PO3BHHYIINCH Y CIIPABKHI MapiIaMeHTapHi
OpraHH, SIK II¢ CTAJIOCh Ha 3axX0JIi, Yepe3 MOHCBOICHHS YKPATHCHKHUX 3eMETb
y XIV-XVI ct. [logansma nepkaBoTBOpYa BOJI YKPaiHCHKOTO HApOAY BH-
sIBUIIAcs B 100y KO3aIlbKO-TeTHMAaHCHKOT AepkaBH. Xoda 1151 1o0a Oyma He-
CTIOKIHHOIO 1 BITHOCHO KOPOTKOTPHUBAJIO, 00 TOUMIIUCS KPHBaBi BiifHHU, BCe
K BOHA 3aJIMIIMJIACS B ICTOPHYHIN TTaM’sITi YKpaTHCHKOT HAIIiT SIK eroxa po3-
KBITYy CAMOCBIIOMOCTI, MOYYTTs HAI[IOHATIBHOI TiHOCTI. TOMY TOBOPHTH ITpO
CTIpOOY KOHCTUTYIIIHHOI perlaMeHTaIlil Iep)KaBHOTO Jany YKpaiHu MOXKHa
BXKe 3 4yaciB rerbMana I. Masenu ta rerbmana B emirpariii I1. Opmuka. ITo-
TTHYHAM MeMopianom retbMana [1. Opnuka € Koncturymis «Ilaktu i KoH-
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CTHTYII1 3aKOHIB Ta BOJIbHOCTEH Bilichka 3amopo3pKoro» Ta TOKyMeHT «Bu-
BiJ] TpaB YKpaiHmy», sikuii OyB Harmcanuid y 1712 p. i npucBIYCHUI OXOPOHI
HaIliOHAIBHO-JIep)KaBHHX TIPaB YKpaiHCbKOTo Haponay. Y «Busomi npas Ykpa-
{HW» JaHO OOTPYHTOBaHY BIAIMOBIAb HAPCHKUM TOCIAM, K1 3asBIISLIH, 10
«YkpaiHa Hikonu He Oylia He3aJIeKHOK0, 10 3-IT11 sipMa HEBIPHUX BH3BOJIMIIA
i1 mo6OiHa 30pos ioro [lapcekoro BenuuectBay. [1. Opiuk koHCTATyeE, 110
konu YKpaiHi He Oyle HaJaHa He3aleHicTh Bix Pocii, To mija €Bpomna Oyne
Mary HeOe3eKy Jijis CBOET CBOOOIM BiJl TaKol arpecUBHOT jepxaBu. Ha ocHoBI
Benm4esHol KitbkocTi (akris I1. Opimk nokasye, mo Ykpaina 3 yaciB b. Xmenns-
HUIIBKOTO € BUIbHUM HE3aJIC)KHUM KHS31BCTBOM, CTaHH SKOTO BUTBHO 00Hpa-
JIM TeThMaHIB 3riHO 31 cBOiIM ymojgoOauusm. [1. Opiuk npoaHasizyBaB
HalBaxIuBiIL1 icTOpUYHi (paxTu i 06cTaBUHY, 110 JaBald MOXKIIMBICTH 00-
TPYHTYBATH Mpasa i CBOOOM yKPaiHCHLKOTO HAPOIy Ta MPaBOMIpHICTH 00-
pore0m 3a HuX. «[lakTh i KOHCTHUTYIIIT 3aKOHIB Ta BoJbHOCTEH Bilickka 3a-
MOPO3BKOT0» OYyII0 HAMMCAHO TIiJl CHIIBHUM BILIMBOM IEPEIOBHX Ha TOH 4yac
3aX1THO-EBPOIECHCHKUX HAYKOBUX JOKTpHUH. Llei nokymeHT nependavaB TaKy
MOJIeITb OpTaHi3allii iep)KaBHOI BiIaau B YKpaiHi, sika O0azyBanacs O Ha 3a-
caJiax puHUKIYy posnoainy Biaa. Koncrutyuito I1. Opianka MoXHa BBasKaTu
TIEPIIOI0 €BPOITEHCHKOI0 KOHCTHUTYIIIEIO B Cy4acCHOMY pO3yMiHHI Y Hil cop-
MYBAJIMCS TOJIOBHI IPUHIUIK TIOOYI0BU JepxkaBu. [lepenycim, 3aKpimieHO
MIPUHIMI BU3BOJICHHS YKPAiHU BiJl «4yKOTO MaHyBaHHsD» (MPUHIIMIT AepKaB-
HOTO CyBEPCHITETY B Cy4aCHOMY PO3yMiHHI).

VY uepBHi 1891 p. mij yac BiABIJaHHA IPYNOIO CTYIEHTIB 3 XapKoBa i
Kuesa morumu T. IlleBuenka B Kanesi 3°sIBUBCS 3a/lyM CTBOPUTH TaKe TOBa-
PUCTBO, AKe O BUpaxajo iHTepecH Ta 0akaHHs yKpaiHChKoro Hapoxay. Hoso-
3aCHOBaHE MOJIITHYHE TOBapHUCTBO Oys10 Ha3BaHe «bparctBom TapaciBuiBy.
Kepisne siapo y cknani I. Jlumm, M. Baitsnpenka, M. baspkeBnya it B. bopo-
BHKa 3Haxommiocs y XapkoBi. Ha oqHoMy 3 Bewopis mam’siti IlleBuenka y
XapxkoBi B mrotomy 1893 p. cTyneHT MennyHOT0 (aKyabTeTy YHIBEPCUTETY
I. JIuna (1865 —1923) Buronocus «J/leknapariito Bipu MOJIOJIUX yKpaiH-
1iB» —IIpOTpaMHUil JOKyMeHT «TapaciBiiiBy, 110 TOTO X pOKy OyB mepe-
JpyKOBaHMI JTbBIBCHKUM daconucoM «[IpaBmay. B ykpaiHChKil momiTHYHIN
JYMII 3HOB ITPO3BYYAJI0 CTBEP/DKEHHS CAMOCTIHHOCTI yKpaiHChKOT Halii i
HeoOXximHOCTI ii BU3BOJIEHHS. ABTOpH «/Jlekapamii» BUXOAHUIN 3 TOTO, II0
JIOJISl KOXKHOT JIFOIMHU 3aJIeKUTh HacamIepe] Bi joui i Hamii, a Hawis, y
CBOIO YepTy, MOXE BIIbHO PO3BUBATHUCS JIUILIE TOJII, KOJIU Ma€ BIACHY JlepxKa-
By. Och YoMy 3aBIaHHS KO)KHOTO YKPaiHCBKOTO IaTpioTa MOJIATaEe B TOMY,
00 «BIJIaTH yC1 CBOT CHJIM HA T€, 1100 BU3BOJIMTH CBOIO HAIIIIO 3 TOTO T'Hi-
Ty, B SIKOMY BOHA 3apa3 mepelyBae, 1 1aTH 32Tl KOPUCTI JIIOICHKOCTI IIe
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OJIHY BUIbHY JyXOM OofuHHIIO». CaMe 3 BUOOPEHHSIM HalliOHAJILHOT BOJII
«/[lexmaparrist Bipy MOJIOIUX YKpaTHINB» OB’ si3yBalia PO3B’sI3aHHS BCIiX CO-
iaTBHUX MPOOIIEM, 110 MaJio IPUBECTH JI0 CTBOPCHHS B YKpaiHCBKIH aep-
JKaBl CIIPaBeJIMBOIO COLaIbHOTO Jaay. TakuM unHOM, Bxke « TapaciBisMny»
y 1893 p. Oyna 4iTKO MPOTOJIONIeHA MEPCIEKTHBA CAMOCTIHHOTO PO3BUTKY
VYkpainu, npudomy 1ei po3BUTOK niepeadadaB JIOCUTh IIMOOKI COMiaIbHO-
EKOHOMIUHI IepEeTBOPEHHS.

[TomiTrko-TIPaBOBI OIS BITUYM3HIHUX MucinTeNiB 1. KormspeBcpko-
ro, B. Kamuicra, . Illazxa, IT. Jlogis, M. MakcumoBu4a, JI. AHTOHOBHYA.
B. BuHHWYEHKA Ta iH. IIMPOKO BUCBITIIOBAJINUCH B HAIIIH iCTOPUKO-
MPaBOBOBHH JtiTeparypi. KOHCTHTYIIIHI 1/1€1 BUIATHOTO BYEHOTO-TIPABO3HABIIS
BUITyCKHHMKa XapKiBcbkoro yHiBepcutety M. M. KoBanboBcrkoro (1851—
1916 p.) —nenyrara aeprkaBHoi JIymu Bijg M. XapKoBa, kUit OyB OJHUM i3
ABTOPIB PEMIAMEHTY MEPIIOT0 POCIHCHKOTO MapiIaMEHTy, 10 CKIIAy SKOTO
YBIHIILTY TIPEJCTAaBHUKH BiJl 9 yKpaiHChKUX T'yOepHil Ta MiCT, Ha aJlb, Ha
CHOTO/IHI HE JIocuTh Bu3HaHi. KoHcrutyniiini inei M. M. KoBanboBchkoro,
BUKJIaJIeH1 y Horo npaisix «Hapucu 3 ictopii monmitnyHux 3aknais B Pociiy,
«IToxomKeHHs cydacHOl [eMoKparii», «Big mpsmMoro HapoaonpaBcTBa Ji0
MPEJICTABHUIILKOTO Ta BiJ] ATpiapXallbHOT MOHAPXI 10 ITapIaMeHTapU3MYy»,
3aCHOBaHI Ha KOHIEMLii Iporpecy, COO0PHOCTI, B3a€EMOAOIIOMOT Y, KOJIEKTH-
Bi3MY, Ha 3aKOHOMIPHOCTI JIeMOKpaTH3allii CycIiabCTBa, BTiutmimcs B KoH-
crutyuii YHP 1918 p. (ctarti 5, 6, 69, 70). Koncrutyuiiini inei M. M. Ko-
BaJIbOBCHKOTO —COOOPHOCTI 1 MOJITHYHOI CaMOCTIMHOCTI YKpaiHu —3Ha-
HIITN CBOE BTUJICHHS B KOHCTHUTYIIHHIN MPaKTUII Cy4acHOI He3alekKHOT
VYkpainu. Came Bonu BukiajeHi B [IpeamOyni Koncturyuii Ykpainu 1996 p.
(crarti 1, 5,7, 11). lemo mizuime 3a M. M. KoBanboBchkoro ij1ei cobopHOC-
Ti, caMocTiiHOCTI Ykpainu o0rpyHTyBanu 0. baunncekuii, M. Tlop.
M. I'pymescokuii. Konctutyniiinuii mpoext M. ['pymeBcbkoro OyB BHKIIa-
nenuii y TpaBHi 1905 p. y crarti « KoHCTUTYIIlHE TMTaHHS 1 YKPATHCTBO B
Pociiy. Lls crarts Oyna criouatky omnyOiikoBaHa B «JliTepaTypHO-HayKOBOMY
BICHHUKY, a Mi3HiIlIE IepeKJIa/ieHa Ha POCIHChKY MOBY JUISl 3araJIbHOTO BKUTKY
B Pocii. M. I'pymieBchKuii 1eTaibHO pO3pOOHB CBili MEXaHi3M HaIliOHAIBHO-
TepUTOpiaNIbHOT ietienTpaizaiii Pocilicekol iMriepii. Bin 3anpornonyBas rniepe-
HECTH TpsiMi BUOOpH B obacHi ceiimu. Jlenmeratu 3 1ux ceiMiB OyayTh 1O-
ClIaHl B ICHTPAJIbHUN MApIIaMeHT, OTKe, BiH ()OPMYBaTUMEThCS Ha OCHOBI
HEeINpsMHUX BUOOPIB.

Koncrurymiiini inei M. ['pyIieBchkoro mpo MOBHOBKEHHS 1 FOPUANYHY
0azy camoBpsiTHUX oOnactel BrisieHi B kUt KoHcruryiiero Ykpainu 1996 p.
(po3n. XI «MicueBe camoBpsiayBanHs»). Ha gymxy M. [ py1ieBcbKoro, Kox-
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Ha TEPUTOPIis 3 OMHUM MIJIBIOHOM MEUIKAHIIIB MEBHOT MPUHAIICKHOCTI 0-
BHHHA MaTH MIPaBO CaMOBPSIIyBaHHs 3 BIaCHUM ceiimoM. Takuii ceiiM BijaB
Ou IMprUHaKMHI IIKIIBHOIO CUCTEMOIO, BUILOIO OCBITOI0, OXOPOHOIO 310POB 4,
TIOJIINIIIIEHHSIM MTOOYTY, TOPTiBIICIO, yTPUMAHHSM IIJISXIB 1 MiCIIEBOIO TIOJIIIi-
€10, KOHTPOJIIOBAB OM YaCTHHY BUIIOI aMiHICTpaIlii 1 Mpu3HaYaB Ou JEsKy
KUTbKIiCTb cy1iB. CTOCOBHO MUTAHHS MiCIIEBOTO IPOMAJICHKOTO CAMOBPSITY-
BaHHA, Ha AYMKY M. [ pyIIeBchbKOro, pociichKi ryOepHii MoBHHHI OyTH CKa-
coBaHi 1 X MaJsio 6 3aMiHUTH CaMOBPSAYBAaHHS Ha PiBHI ITOBITIB 1 BOJIOCTEH.
BusHavanpHUMU 711 peoprasizalii 1epKaByu Majll CTaTH, HapOJHICTh, I'eo-
rpadiuHe monoxkeHHs i Jemorpadisi, a He ICTOPUYHI PeTeH3il IeIKUX Ha-
poaiB uu BUMaaKOBi pimenHs Oropokparii. 3a Koncturyniero YHP Bix 29
kBiTHA 1918 p. KOHCTUTYLIHHKHN nag YKpaiHu mMaB O6a3yBaTuCs Ha 3acalax
MPUHIIMAITY JeIeHTpai3amii: 3eMJIsIM, BOJIOCTSAM 1 TpoMajiaM HaJdaBaJIuCs
IIpaBa IMPOKOro caMoBpsaayBaHH: (cT. 5). Crarts 26 KonctuTynii 3akpimito-
BaJjia MPHUHIIMIT OpPraHi3alifHoi CaMOCTIHHOCTI MICIIEBOTO CAMOBPSITyBaHHS.

CripaBKHE BUSBJICHHS JIep>KaBOTBOPYOi BOJI YKPATHCHKOTO HApOdy cTa-
JI0Cs 3 MOMEHTY NPUHHATTS AKTa MPOTOIOMICHHS He3aIeXHOCTI YKpainu 24
cepnast 1991 p. [demMoxparnyHuii BUOIp YKPATHCHKOTO HAPOJY 3aTBEPKEHO
B Hu3Mi crareit Koncturymii Ykpainu, npuitasaToi 28 uepsast 1996 p. Crarts
1 Bu3Ha4ae YKpaiHy sIK «CyBEpPEHHY, HE3aJIeXKHY, 1eMOKPATHYHY, COLliaJIbHY,
IIpaBoOBY AepskaBy». CTarTd 3 HarosouIye, 10 «IIpaBa 1 CBOOOAM JIOJUHH Ta
i1 rapaHTii BU3HAYAIOTh 3MICT 1 CIIPSIMOBAHICTh JIISUTBHOCTI JIEPIKABUY.

s 3aTBepakeHHst cBOOOIM, 3a0€3NeUeHHS 3aKOHHOCTI Ta YCYHCHHS
3JIOBKUBAHHSI BJIQJIOK0 JICpPKaBHA BIIaja 3IIHCHIOEThCS Ha 3acaiax ii moainy
Ha 3aKOHOJIABYY, BUKOHABYY 1 CY/IOBY TUTKHU Biau. [Ipu nboMy KOKHA 3 IUX
TUJIOK € CAMOCTIHHOI0, HE3aJIS)KHOI0, B3AEMHO CTPUMYIOUOIO 1 Ma€ 3/iCHIO-
BaTu cBOi (PyHKIIIT HUISIXOM OCOOIHMBOI CHCTEMH OpraHiB y crenu@iuHux
paBoBHX (opMax. ['apaHTiero UX MpaBOBUX MOJOXKEHb € cT. 6 Konctutymii
VkpaiHu, sika 3aTBepakye: «/lepxapHa Biana B YKpaiHu 3[0iHCHIOETHCS Ha
3acajiax IMOJUTYy Ha 3aKOHO/ABUY, BHKOHABYY, CYJIOBY». Bce 1e € BrineHHsIM
HAyKOBOTO aHaJi3y KOHCTUTYIIHMX 3acaj YKpaiHu Ha pi3HuX eranax Ii ic-
HyBaHHs. CaMe yKpalHChKUI JOCBiJ AepKaBOTBOPEHHS JOIOMIr oOparu
HaIllii AeprkaBi HAHOLIBII NPUIHATHI HOPMI opraHizarii Ta AispHoCcTi. Och
YOMY CYy4YaCHUH CKIIQJIHUH 1 CyNIepewINBUI CTaH IeMOKPATUYHOTO PO3BUTKY
Kpainu morpedye aHamizy JOCBiTY IepKaBOTBOPUOI BOJI YKPaiHCHKOTO Ha-
pony, sika, Oyy4u Jiro4010 (hOpMOIO CBIIOMOCTI, Iiepetbadac peasibHe (PyHKITi-
OHYBaHHs Ta [IPEAMETHE BTIJIEHHSI HOPM PEryIIOBaHHS CYCIHIJIbHUX BITHOCHH
1 He MOXke OyTH 3BeJieHa JI0 CYKYITHOCTI IKMXOCh HOpM 200 JI0 CTaBJICHHS JI0
HeT K J0 HEIMOXUTHOI CTaTUYHOI TaHOCTI.
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B. 3umoznao, nonenr HamionampHOT
opuanyHoi akagemii Ykpainu iMeHi
SIpocnasa Myxaporo

I'pomaasiHchbKe CyCIVIBCTBO B YKpaiHi:
NMOJIITUKO-NIPABOBHH IMCKYPC | IPAKTUYHUA BUMIp
Y KOHTEKCTI yacy

Crparerist pO3BUTKY YKPaiHCHKOTO COIIIYMY B YMOBAX MOJIITHYHOT TPAHC-
(hopmariii mojsirae y HeOOXiJHOCTI Ta 3/[aTHOCTI TEMATU3yBaTU JIOCTATHIO
BU3HAYEHICTh MIIXOAIB 10 CBOOOIM, PIBHOCTI, COMAAPHOCTI — JI0 aKTUBIiB
HalliOHAJILHOTO IEMOKPATHYHOIO TIPABOBOI0 TPOMAJITHCHKOTO CYCITiIBCTBA,
110 SIBJISIE COOOIO MO TUKO-COMIAILHUH MTPOEKT CTPYKTYPHOTO TIEPETBOPEH-
Hs1 IyOJIIYHOT BJIajIM 1 BCI€T coriaibHOT OpraHizariii comiymy.

Bucokuii TeOpeTHKO-METOAONOTYHHIA CTaTyC KOHIETLi1 IpOMaITHCHKO-
IO CYCIIIBCTBA BU3HAYAETHCSI TUM, 110 Y TOETHAHHI i3 Cy4acHHUM CIIeHiaIbHO-
HAayKOBHUM 3HAHHSM 1 IIPAKTUKOIO KaTeropist «rpOMaJSTHCBKE CyCITECTBOY
3a0e3reuye He JIMIIe Mi3HAHHS BJIACHUX CBOEPITHUX (YHKIIN Ta CKIQJTHUX
CTPYKTYPHHX B3a€MO-3JIS)KHOCTEH, aje il y nmporecax npakTUIHOTO 3aCTO-
CYBaHHSI cama CTa€ OHUM 3 (aKTOPiB OpraHizailii IpakKTUIHOT MisTILHOCTI 1
MOBCSIKZCHHOTO JIOCBily. B TakoMy CyCHIBCTBI HiTKO PO3JUICHO iHTEpecH
JIep KaBy (3arajbHi) Ta IHTEPECH IPOMASTHCHKOTO CYCITUTBCTBA (IIPUBATHI).
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['pomansHCBKE CYCHIIBCTBO CITiJi PO3YMITH SIK CYKYIHICTh HEACPKaBHUX
00’ €IHaHb TPOMAJISIH, 1110 MAIOTh 1HIUBITyanbHi Ta rpymoBi inTepecu’. Camo
K HOHSATTS TPOMAJSIHCHKOI'O CYCIIIbCTBA HEOOX1IHE CHOTOAHI HaM, SIKILO MU
0a)xaeMO 3pO3yMITH 3HAUCHHSI, TPUPOAY 1 MEXaHI3MH ITEPEXOTy A0 IEMOKpa-
Tii, 3HAMTH NIISIXU BUXOAY 3 Mi()OIOTiI30BaHOI CB1IOMOCTI, TOBIpUTH B YKpa-
THY SIK y KyJIBTYPHHUH, CTHIYHUI 1 IUBLTI30BaHO CYCIIIBHUN MPOEKT .

Po30yoBa rpoMaiTHCHKOTO CyCITiIbCTBA B YKpaiHi — HeoOXiHa 1 CBO-
€pifHA BIANOBiAb HAa BUKIHKHU cydacHOCTi. [lopa BUpIMICHHS MUTAHB,
OB’ SI3aHUX 13 TMHAMIYHICTIO, TOOTO «IIEPEXiAHICTION YKPaTHCHKOT MONITHKH,
MuHae. Ha yaci 10CIiKeHHST «CTaTUYHUX» XapaKTEPUCTHUK, OB’ A3aHUX 31
CTaOUIBHICTIO MOJITUYHUX CUTYaLill B KpaiHi, CI0CO0IB PO3BUTKY COLIyMY i
JepxaBu. 3amicTh ¢inocodii aii Biaja MOBUHHA 3alPOTIOHYBATH JETaIbHO
PO3po0IIeHNid IJ1aH, Tporpamy Aiil, IPOEKT CTBOPEHHS HalliOHAIBHOTO 1eMO-
KpaTHYHOTO TPOMaJTHCHKOTO CYCHIBCTBA Ta MPAaBOBOi JepkaBu. Takuii
MIPOEKT (KOHIIENT) Ma€ iHCTPYMEHTAJIbHY LIIHHICTb JUIsl IMIIEPHYHOTO aHAITi3Y
MOJITHYHUX 3MiH 1 cTabinbHOCTI®. BiH Qikcye «BHYTpIlIHI», «KOHCTPYKTH-
BICTCBKI» XapaKTEepUCTUKHU COLIaJIbHOI CIIUIBHOTH, Cy0’ €KTUBHUM BUMIp 1H-
CTHUTYaJTi3allii MOJITHYHOTO TMOPSJIKY 1 TOMY JTO3BOJISIE aHAII3yBaTH U TMOsIC-
HIOBaTH CTYIIHb CTIHKOCTI OJITHKH, MOXJIMBOCTI Ta MeXi ii Tpanchopmy-
BaHHSI B aCIIEKTI JIGMOKPATHU3AIlil CyCIUILCTRA.

lonmoBHa Meta aust YKpaiHu nepiofy AeMOKPaTHYHOTO TPAH3UTY — Jie-
MOKpaTHYHE T'POMAJSTHCHKE CYCHIIBCTBO SIK THII COLIaNbHOI OpraHizamii, a
HE JIeMOKparii sIK 30BHIIHKOI (OopMH YIIpaBIiHHs. [ poMaasHChKe CYCITiTb-
CTBO Ha HaIlIOHAJILHOMY 1 Ha CBITOBOMY DPiBHI BHCTYIIA€ JKEPEJIOM Ta i71€0-
JIOTi€10 pO3BUTKY. Take CyCIILCTBO Y PO3BUHEHUX KpalHaX ChbOTOJHI CTAJI0
yCiM: CBITOIISAOM, IPUHIUIIOM, (Biocodi€ro, KyIbTypOr — COoCOO0M
KUTTsL. BOHO Ha BCIX piBHAX OYTTS (JIOKAJILHOMY, HAIlIOHAILHOMY 1 I100aJ1b-
HOMY) BKa3y€ IIUISIXH JI0 BUPIMICHHS iICHYIOUHX CYNEPEUHOCTEH BCepearHI
HOBOTO COIliyMYy 1 HacaMIiepes CyrnepeyHoCTi MK PUHKOM 1 MOJITHYHOIO

' TTonutonorus: Yueb. nocobue / ITox pen. A. C. Typraesa, A. E. XpeHoBa. —
CII6., 2005. - C. 164.

2V cyuacHiil JiTeparypi 3yCTpid4aloThCs JIECITKH BU3HAYEHD TOHSITTS «POMa-
JITHCBKE CYCITLIBCTBOY. YCi CIIpOoOH 00paTH «HalKpale) BU3HAYCHHS 3 YCiX abCOIIOT-
HO MapHi uepe3 CKJIaIHICTh IbOro (eHoMeHy. Baxmuso it Te, uo dinocodcpko-
TEOPETHYHE CIIOBOCIIONYYCHHS «IPOMAJITHCHKE CYCITUILCTBOY, CXOXKE, 30BCIM 3HUKIIO 3
MO THYHOTO JTIEKCUKOHY YKpaiHCHKOT eITiTH.

3 Taest rpOMaJISTHCHKOTO CYCITLIBCTBA CTalla PEBOIIOLIHIM IHCTPYMEHTOM, 32 J10-
MTOMOTOIO SIKOr0 B €BpOIIi 3rooM 0yJI0 CTBOPEHO 10Ci HeOAUCHHI THIT COLIlyMY — Jie-
MOKpaTH4He cycminbcTBO. [uB.: Jappu 3udenmon. Jlemoxparus B Espome: Ilep ¢
aurt. / [ox pen. B. JI. UHozemueBa. — M., 2001. — C. 73.
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JIEMOKpaTi€ero’.

VYKpaiHCHKHIA COIIIYM JIECSTOK POKIB repedyBae B CUTYallil TOBHOT HEBHU-
3HAUCHOCTI, sIKa BHHUKAE TP HEOOX1THOCTI MONTYKY BIACHOTO HETIOBTOPHO-
ro HuIsIXy Ta (hopMyBaHHs HallloHaNbHOI ij1ei. [TpoTe B 1ili HEBU3HAUEHOCTI
€ JIeTI0 pallioHaIbHe 1 HeoOXiIHe, 3/IaTHE KepyBaTH MIEBHOIO MiPOIO PU3UKOM
Ha IUIIXY A0 MaOyTTs, iM’ g SIKOMY — JIE€MOKpaTH4HE TPOMAITHChKE CyC-
MUJIBCTBO, IO JICTEPMIHY€E TOJIOBHY JIIHIIO PO3BUTKY colliymy. [ToOynosa
MOJIETI TIPUIHATTS MOJMITHYHOTO PIICHHS II0JI0 TPOMAJISTHCHKOTO CYCITiTb-
CTBa — I1€ TBOPYMH MPOLIEC 1 TTOMITUYHA BOJISI IPABJISIUO] eliTh. BaximBicTh
NPUIHATTA LHOTO PALliOHATIBLHOTO MOJTITUYHOTO PiIIEHHS MOJISrae B TOMY, 110
AJBTEPHATHBY TAKOMY I[IHHICHO-CBITOINISITHOMY (PEHOMEHY, SIKUM € TIPOEKT
CTBOPEHHS T'POMaJISTHCHKOTO CYCITIILCTBA B CydacHY €roxy, HeMae. Brim,
HIKOMY He 3a00pOHSETHCS BUIaBaTH Oa)kaHe 3a JiiiicHe.

I'poMansTHCBKE CYCIUTLCTBO BUCTYIIAE ICTOPUIHOIO MEPETYMOBOIO BH-
HUKHEHHS NpaBoBoi AepskaBu. [IpaBo crae rapaHTOM CyKyIHOCTI iHTepeciB
IPOMA/SIHCHKOTO CYCITIILCTBA Y 1X B3aEMOBIIHOCHHAX 13 JiepkaBoro”. [IpaBo-
Ba JIepKaBa 1 IPOMaJISTHChKE CYCIUILCTBO — JIBA CAMOCTIMHUX CYy0 €KTH ic-
HYBaHHs 1 JIISUTBHOCTI 1 BOJIHOYAC HEPO3PHUBHE IIiJI€, B IKOMY OJIHE HE MOXE
icHyBaTH 0e3 1HIIOro. Y 1[bOMY — JiaJIEKTHKA PO3BUTKY COIlIyMY. Y MpaBo-
BHUX JIepykaBax IEHTPaJbHOK (PIryporo, cy0’€KTOM MpaBa yTBEpHIIACs JIF0-
JIMHa — SIK 0COOMCTICTh, IHIMBIYaIbHICTh, IEPCOHA, IO 3asiBUIIA PO cede
Ta CBOE BEPXOBEHCTBO HaJl IEPKaBOIO 1 BUMArae BiJl Hel 3aXHUCTy CBOIX IpaB
1 3akoHHUX iHTepeciB. [loaiOHUIl eneMeHTapu3M 31a€ThCsl HE TUIBKH €JJMHO
MOYKIIBHM, a i a0CONIOTHO MPUPOIHUM HAIIPSIMOM TE€OPETUKO-TIPHKIIATHUX
JIOCIIJKEHb PO3BUTKY COLliyMy. [HaKIIe Ka)y4u, MUTaHHS PO MOMKIIUBICTh
THIIIOTO NUIAXY MPOCTO HE BUHUKAE.

I'pomansHCBKe CyCIILCTBO MOYKHA CTBOPUTH, SIKILO B LIbOMY 3allikaBJieHa
OUTBIIICTD TPOMAJISH. Y TakoMy pa3i 000B’ 30K JIepKaBU — CTBOPUTH YMOBHU
JUISL TOTO, 00 BiJT CBOOOIM BUTPaia MAKCHMAIbHO MOXITUBA KUTBKICTh FpOMa-
JISIH. AJDKe TIpaBo Ha CBOOOJTY MAIOTh yci: Oarati i CHIIbHI, 3THICHHI i c1a0Ki.
CBo0Oo/1a B rpOMaSIHCHKOMY CyCIUTHCTBI BUSHAETHCS SIK A0CONIOTHA IIIHHICTh
Y KUTTEAISLIBHOCTI JTFoAnHU. ['i/THe iCHYBaHHS JTFOAMHU — 11 1 € 11 cBoOo/a,
JI00poOyT, Oe3reKa i MOXKITUBICTh PO3BHUBATH CBOI 3/1i0HOCTI. [lepkaBa y Tako-

! CoipaBni, ajke pO3BUBAETHCS 3aBXK/H HE I0Ch Oe3opmeHe, a BHYTPIIIHbO
CTPYKTYpPOBaHHHU i OpraHi30BaHUI 00’ €KT; OiIbIIIE TOTO, CAMOPO3BUTOK y CBOIX Iepe-
JOMHHMX MOMEHTAX BUCTYIIA€ caMe sIK MEPEeTBOPEHHS CTPYKTYPH i opraHisaiii, BHY-
TPILIHIX 1 30BHIIIHIX B3a€MO3B’SI3KiB 00’ €KTa.

2 Tlonuronorus: y4e6. mocobue / Ilox pen. A. C. Typraesa, A. E. Xpenosa. —
CIIG., 2005. — C. 165.
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MY PO3yMiHHI — JIMIIIE THCTPYMEHT JUISl OCSATHEHHS [IUX IIIJICH.

I'poMansiHChKE CYCHITBCTBO HEMOXKITHBE TaM, e JIFOIH He OOPIOThCS 3a
cBOi IpaBa 1 cBOOOAH, 1€ BIICYTHI TPaAULil KpUTUYHOTO aHali3y 3 OOKy
rPOMaICHKOCTI AiSUTHHOCTI BIaAH, /i€ TIOJMITUYHI CBOOOIM CIPUIMAIOTHCS
rpoMajsSTHAaMHM SIK CBaBOJISI i BIJICYTHICTh BIAMOBIAAILHOCTI 32 CBOi BUMHKH.
Bucoko po3BUHEHE TPOMaJISTHChKE CYCIIIJILCTBO BU3PIBAa€ TaMm, Jie B PO3IIO-
PSUDKEHHI JIFO/IeH € BIIACHICTh Ha 3aco0u BUpoOHHITBA. e — OasucHa me-
penyMoBa cBOOOIN 0COOUCTOCTI. [HCTUTYT MpHUBaTHOT BIACHOCTI Ha 3axoji
3MIIIHUB MarepialibHi OCHOBH I'POMAISTHCHKOT CAMOCTIMHOCTI Ta aKTUBHOCTI
IHJMBI/IIB, PO3IIUPUB 1 FOPUIUYHO 3aKPIlMB CUCTEMH IIPUBATHOTO TPaBa.

IcToTHOIO 03HAKOIO TPOMAITHCHKOTO CYCIIJILCTBA € HASBHICTH Y HHOMY
PO3BHHEHOT, 0araTOMaHiTHOI COIIaJIbHOT CTPYKTYPH, SIKa Bi0OpaXkae yBeCh
CIIEKTp IHTEpPECiB PI3HUX COLIAIBHUX TPYI 1 MPOIIAPKIB, JOCKOHAIIOL 1 PO3-
TaTy>KeHOi AeMOKpaTii.

Bapro 3BepHyTH yBary Ha Taky Ba)KJIMBY O3HAKy 'POMaJHCHKOTO CycC-
IIBCTBA, SIK BUCOKUH PiBEHB 1HTENEKTYaJIbHOTO, ICUXOJIOTIHYHOTO PO3BUTKY
YJICHIB CIUJIBHOTH, TXHsI 3JJaTHICTh JJO CAaMOJISTILHOCTI MPHU JIOJYUYEHHI JI0
TOTO Y 1HIIOTO IHCTUTYTY TPOMAISTHCHKOTO CYCHiIbCTBA. J{0 1bOTO Ciif
JIOJIATH TTOJIOKSHHS PO 3aKOHO03a0€e3eUCHICTh HACCIICHHS, TOOTO HAsBHICTh
aKTMBHO 110401 IPaBOBOi JepKaBH, sKa JOKOPIHHUM YMHOM 3MIHIOE CTaB-
JICHHS JIIOZIEH 70 3aKOHIB, BUKJIIOUAE€ HEXTYBaHHs [IPaBOM Ha BCIX PiBHIX —
Bix [pesuaenTa 10 MijIiTKa, HiJBHIINY€E PIBEHb IIPABOBOI KYIBTYpH'.

Konnenist rpoMaisHCbKOTO CyCIIUIBCTBA (DOPMYITIOETHCS 1 TOAAETHCS K
aNbTepHATHUBA CY4aCHOMY CTAHOBI YKPaiHCHKOTO CYCHIIBCTBA — 1 B MOSC-
HEHHI NIOCTYIalbHOTO HOTO PO3BHUTKY, 1 y BHIJIAI COLIaIBHOTO ifeary.
BaxmuBuM (GakTopom, 31aTHAM HaJIaTH HAIIOHATBHOT crienn(iku MpoIieco-
Bi CTAHOBJICHHS TPOMA/ITHCHKOTO CYCIIJIbCTBA, € IPOMAJIChKa CaMOJIISUTbHICTb,
caMoOpraHi3arlist JIIoAe, o 3MIHCHIOETHCS Ha 0a3i MICIIEBOTO CaMOBPSIIY-
BaHHS.

B ymoBax cy4acHOTo yKpaiHCHKOTO MOJIITHYHOTO POMAHTU3MY [THOOKI
TEOPETUYHI PO3pOOKH MPOOIEeM JeTIeHTpaTi3allil BIaIx 1 PO3BUTKY MiCIEBO-
TO CaMOBpSITyBaHHS HE 3A1HCHIOIOTHCS; Jaji abCTPakTHOT 3aXOIIEHOCTI
repeBaraMy MiCLIeBOrO CaMOBPSAYBaHHS CIIpaBa HE PyXaeTbecsl. Xoda Cbo-
TOJHI HAaBPsIJl UM XTOCH 3allepedyBaThMe, 10 Cepes MpaBs 1 cBOOO JIFOIUHH

' TIpo OCHOBHI O3HAKM | MPHHIIUIK IPOMAJTHCHKOTO CYCIIiILCTBA OLIBII IeTab-
HO 1 npeaMeTHO nuB.: [lomiTonoris: Akanemiunuii kype: [liapyd. mist cTya. Opum.
crern. HaBd. 3aki. / M. L. ITanoB (kep. aBt. ko1.) JI. M. T'epacina, B. C. XKypaBcbkuii Ta
iH. — 2-re BuA., nepepod. i gomn. — K., 2006. — C. 214-215.
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OYiNTbHE MICIIE TTIOCiTa€ MPaBO HA CAMOBPSITyBaHHSI'.

JleMoKkpaTH4He MicIieBe CaMOBPSIyBaHHS — BaroMHUi CTPYKTYPHHH
CJIEMEHT TPOMAJSTHCHKOTO CYCITTBCTBA, TOJOBHE 3aBIaHHS SIKOTO TIOJISATAE Y
BUPOOHHMIITBI 1 BiIHOBJICHHI MaTEpPiajbHOTO YKUTTS, IiITPUMaHHI KUTTE -
SITLHOCTI rpoMa/isiH. BoHO € 0230B0I0 JIeMOKPATHYHOIO IIIHHICTIO, 03 SIKOi y
CTpaTeriyHiii MepcrneKTHBi HEeMOXKIMBUI IMBITI30BaHUN PO3BUTOK KpaiHU i
cycrmiibeTBa. [poMasiHChKe CyCITBCTBO (POPMYETHCSI SIK 3TOPH — ITiJ BILTH-
BOM JICPKaBH, TaK 1 3HU3Y — 4Yepe3 CaMOJIIsIbHICTh HACEIICHHSI, 31 CIUPAHHM
Ha HaIllOHAIBHY TpaauIliio, cienndiky i Kyasrypy. B Ykpaini rpomanceka
CaMOJIiSUTBHICTD 1 3400y TTS JIOABMHU IPOMAJITHCHKHUX TIPaB Ta CBOOO]T iCTO-
PHYHO 3iMCHIOBAIOCH Ha 6a3i MiCLIEBOTO CaMOBPSIIyBaHH.

MiciieBe caMOBpsIIyBaHHSI SIK HAHOIMKUMIA JTO JIFOMUHH IHCTUTYT ITyOJTiv-
HOI BIIJIM € BXKITUBUM €JIEMEHTOM JIeMOKpaTii, (PaKTOpOM pO3BHUTKY IpoMa-
JISTHCBKOTO CYCIUTBCTBA, HEOOXIJJTHAM €TAIloM y po30y/I0BI IPaBOBOT JIepyKaBH.
Inest peanizaliii MicIIeBOro caMOBPsITyBaHHsI MOJISIra€ HacaMIepe. y IpuTa-
MaHHHUX HOMY BJIACHUX LIJISIX — JIOCSTHEHHI MICIIEBOTO iHTEpecCYy, peaizarlii
KOHCTUTYIITHHX MpaB rpOMaJisiH Ha y4acTh B YIPABIIHHI ClIpaBaMHu JepiKa-
BU 1 coLliyMy Ha OCHOBI camoperyiiwii. CycrijibHa pUpoa OpraHi3oBaHOTO
CaMOJIIsUTFHOTO HACEIICHHS BUSIBIISIETBCS B TOMY, 1[0 3 MOMEHTY CBOTO BH-
HUKHEHHS MICIIEBI CaMOJIisUThHI i cCaMOKepOBaHi OpraHizallii iCHyI0Th OJTHO-
YaCHO 1 SIK «COI[I0OEKOHOMIYHI», 1 SIK «ITOJIITHYHI» OJWHUIIL, 1110 IPAKTUKYIOTh
MIOLIYK aJbTePHATUB Ta X onTUManbHui Bubip. He B octanHio uepry 3 mic-
[EBUMHU CAMOKEPOBAHUMHU OPTaHI3aIlisIMH OB’ SI3yIOTh iXHIO YHIKaJIbHY
MOXKITUBICTh KOHIIGHTPYBATHCS Ha BUPIMICHHI MiCLIEBUX MPOOIeM, BiHAN-
JICHHI KOHCEHCYCY Ta PO3B’s3aHHI KOH(JIIKTIB B YMOBaX CIiBiCHYBaHHS
MPOTHOOPYNX TPYIT 3 IEBHUMH HACTAHOBAMH, I[IHHOCTSIMH, OPI€HTAI[ISIMH Ta
iHTepecaMu. 3a TaKkoro MiJXoxy MiCLieBe CaMOBPSALYBaHHS MOKHA XapakKTe-
pHY3YyBaTH SIK MOJITUYHE YIIPABIIHHS.

SIK IeMOKpaTUYHUIA IHCTUTYT MicLIEBE CAMOBPSIyBaHHS Ma€ HI3KY OCHO-
BOIOJIOKHUX 03HAK. [lo-mepie, e GyHKIs Mepepo3noAiny Aep:KaBHOT
BJa/H, ii JeTleHTpami3alis Ta MiHiMi3alis poji Aep>KaBH y BUPIIICHH] Mic-
HEBUX MpoOIieM. SIK OIMH 13 BUAIB MyOJIIYHOT BIIaI1 MICIIeBE CAaMOBPSITyBaH-
HS M€ CIIY)KUTHU SIKHAWOBHIIIOMY PO3KPHUTTIO i CAMOBHPaYKEHHIO 0COOMC-

U Jus.: Jlappu 3udenmon. lemoxparusi 8 Espore: Ilep. ¢ anri. / Ilox pex.

B. JI. Unozemuesa. — M., 2001. — C. 2-3, 34-35, 79.

2 Jlus.: MicueBe caMOBpslyBaHHS B YKpaiHi B yMOBax CTaHOBJICHHS MPaBOBOI
nepxasu: Monorpadist / 3a pex. 0. M. Tonuku i B. A. lyminkina. — X., 2004. —
C. 48-79; Kyiibioa B. C. IlpuHININ i METOAH TisTTBHOCTI OPTaHiB MiCIIEBOTO CaMo-
BpsinyBaHHs. MoHorpadis. — K., 2004. — 18-24.
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TocTel, mo GopmyroTh Taky (GyHKUIOHANBHY oprasizamito. [Tlo-apyre, 006i-
HWMarour BECh CIIEKTP IHTEPECIB PI3HUX COIIANBHUX IPYII, PyXiB Ta IPOMajI-
ChKHMX OpraHi3alliif, OpraHu MiCIICBOTO CAMOBPSTyBaHHS 3/[aTHI THYYKO pea-
I'yBaTH Ha BUHUKHEHHS COLIaJbHUX HerapasZiB i CKEpOBYBaTH BUHUKaIOU1
koHuikTH. [To-TpeTe, BoNOgit0uN 3HAYHUMH Pecypcamu, MiCIIeBe CaMOBPsI-
JNYBaHHSA Ma€ MOXJIMBICTB 3 ypaxyBaHHAM MICIIEBUX 0COOIMBOCTEH pO3BH-
BaTH €KOHOMIYHY, COIllaJIbHY, MOMITUYHY, JyXOBHY iH(QpACTPYKTYypy, 3a0e3-
MeYyBaTH 3pOCTAHHS MOJITUYHOT yJacTi TPOMAJISIH, CTBOPIOBATH MEXaHI3MH
Jil10BOTO TPOMaIIHCHKOTO KOHTPOJIIO i TUM CaMHUM YOCOOJII0BaTH co0010
JIeMOKPATIIO Ta CAMOBPSITyBaHHS.

Jlemokparist 3ariepedyBaia i Oyzie 3anepeuyBaru OyJib-siKi 3aCTHII Qop-
MH COLIIalIbHOT OpraHi3alii CyclijbcTBa 1, MaOyTh, HaCAMIIEPE aBTOPUTAPHE
MIPaBJIiHHS Ta TOMYyIi3M. B acmekTi mpodiieM rpoMaitHCBKOTO CYCIUIBLCTBA
JIEMOKpaTist sIK HeOOX1THUIM aTpuOyT 1 MPUHLIUI TPOMAITHCHKOTO CYCIIIbCTBA
Ta JIep’KaBHOI0 KePiBHULITBA Mae OyTH 30pi€HTOBAHOIO HA PETYJIIOBAHHS IPO-
1IECIB COI[IaIbHOTO BiJJHOBJICHHS CAMOTO I[LOTO CYCIUJILCTBA 1 HA PO3BHTOK
e(eKTUBHOTO JIep)KaBHOTO KEPiBHUITBA. [HaKIIe KaXKy4dH, y IPOLIECi pO3BH-
TKY I€MOKpaTHYHE IPOMAJSHChKE CYCHIJIbCTBO K OCHOBA NPUBOAHTH Y
BIJIOBITHICTB 13 COOOKO CBOIO (pOpMy — JiepkaBy. YIPOJOBXK IIHOTO TPO-
1IeCy CYCHUIBCTBO CTA€ OiIbII IEMOKPATHYHHM, a Jep>kaBa — OLTBIII TIPaBO-
BOIO.

OTxe, pu OITMKIOMY BUBYECHHI BUSABIISAETHCS, 11O 171€51 CAMOBPSITyBaHHS
BHMarae piBHOTO JIOCTYITY JIO BJaJid, PO3BUTKY aBTOHOMHHUX acoliarliii i Ha-
BHYOK CaMOOpTraHi3allii rpoMasiH, mo € e(heKTUBHIUM 3aC000M MPOTH I10-
CHUJICHHS JICP)KaBHOI BIIaJIH, BUPOOJISIE B JIFOMISX 3BUUKY CIIUPATHCS Ha BIIACHI
CHJIM Ta 00’ €JHYBaTHCS B aCOLiaLlil, IPUCKOPIOE NPOLIEC HABYaHHS IPOMaIiH
HaBHYKaM MPEACTaBHULIBKOTO MTPABIiHH 1 KOHCTUTYLIOHANI3MY, CTPYKTYpPY€
3/I0POBE I'POMAJISIHCHKE CYCIIIBCTBO.

HaocTaHok Harosocumo: HalioHaJIbHE IEMOKpAaTHYHE TPOMaJITHChKE
CYCILUIBCTBO SIK aKTyaJbHa COIiabHA iJies 1 CKJIa{Ha IHCTPYMEHTAIbHA I[iH-
HICTB BXX€ CHOTOAHI Ma€ MoTpedy B cepiio3HOMY OHOBIICHHI TEOPETHKO-
METOJIOJIOTYHOT0, KOHIIENTYaIbHOTO anapary i TeMaTH4HOI crieliarizanii,
BUSIBJICHHI PUYUHHO-HACIIIKOBHUX 3B’ SI3KiB, YITKOTO BU3HAYCHHS OCHOBHHUX
HAyKOBHX IOHATH, KATETOPil 1 TEPMiHIB. Y CBOIO Yepry JeMOKpaTHYHE Mic-
LIEBE CaMOBPSIYBaHHSI SIK aHAJITAYHUN KOHIICTIT 1 CKJIaIHUI 1HHOBAI[IHHUN
npoiiec, 6e3yMOBHO, BUMarae po3po0JieHHs ITOTOJKEHOTO B HAYKOBOMY Ce-
PeloBHUIL OHATIHHO-KaTeropiHHOTO anapary, Horo yro4HeHHs Ta OHOBJICH-
Hs1. HaiiBakiuBillie 3aBAaHHs B rayry3i JOCIIKCHHS IEPCIIEKTUB PO3BUTKY
YKpPaiHCBKOTO COLIlyMYy HOJISATa€ Y BUPOOIEHHI HAaBaXIIMBIIINX TEOPETHKO-
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METOJOJNIOTIYHUX KOHCTPYKLIH IeTai3yBaHHS BIaJH i JEMOKpaTH3allii cyc-
nibcTBa. CamMe 11e AP0 3 0ro OMOHEHTaMH i KOHKYPEHTaMH yTBOPIOE 0a-
30B€, BUXIJJHE 3HAHHS 17IC0JIOTii MOJEPHI3MY, EBOJIOIIS SIKOTO BU3HAYAE -
HaMiKy 1 apXiTeKTOHIKY colliaibHuX pedopm B YKpaiHi, o 103BoJsie chop-
MYBaTH Cy4acHEe I'POMAISIHChKE CYCIIIbCTBO SIK CIIIBTOBAPHCTBO OKPEMHX
0ci0 — HOCIiB IPUBATHHUX LJIEH Ta iHTEpECiB.

0. T'onosawienko, MOAOAIINN HAYKOBUH
cniBpoOiTHUK HJII nepsxaBHOTO OYy/IiB-
HUITBA Ta MICIICBOIO CaMOBPSITyBaHHS;
AllpH VYkpainu

I'pomagsiHChbKe CYyCHIIBCTBO SIK OCHOBA
y CTAaHOBJICHHI IPABOBOI AeP:KABU

[IpoGemu cTraHoBICHHS 1 QYHKIIIOHYBaHHS IPABOBOI JISPKaBH 1 rpoMa-
JITHCHKOTO CYCIIIILCTBA, TX CTaBJICHHS JI0 0COOMCTOCTI BU3HAHI B Cy4aCHHUX
yMOBax (yHIaMECHTAIbHUMHU, 3aralibHO3HAYYIIUMH. B3aeMOBITHOCHHH TIpa-
BOBOT JIepKaBH 1 TPOMAJSIHCHKOTO CYCIIIJIbCTBA € BU3HAYAIBHUM (aKTOPOM
YCHIIITHOTO PO3BHUTKY AEPIKABH 1 CYCIIUTBCTBA, HEOJMIHHOIO YMOBOIO 3a0€3-
TICYCHHS OCHOBOIIOJIOKHUX ITPaB 1 CBOOO JIFOJIMHY 1 TpoMajstHiHA. Brocko-
HaJICHHS JIepXKaBU HEMOXJIMBE Oe3 BIOCKOHAJICHHS 11 BIAHOCHH 3 JIFOANHOIO.
I'poMajisTHCBKE CYCITITIBCTBO 1 IPAaBOBA JiepikaBa nepeOyBaroTh y MpoIieci 1mo-
CTIITHOTO PO3BUTKY, a TOMY MTUTAHHS 1X CITIBBIJIHOIICHHS 1 B3a€MOJIT 3aBXK /1N
30epiraloTh CBOIO aKTyalbHICTh. BigTak, peTesibHe BUBUCHHS 1 yCB1IOMIIECH-
HS LMX SBHII Ma€ BaroMe 3HaYCHHs JJIs 3a0€3MeYeHHs X ONTHMAaIbHOTO
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PO3BHTKY 1 (PYHKIIOHYBaHHSI.

CraHOBIICHHSI TPOMAISIHCHKOTO CYCIIIJILCTBA i IPAaBOBOI JCPIKaBU Mae
ICTOpHYHMIA XapakTep, a iX QyHKIIIOHYBaHHS 00YMOBIICHO )KUTTEBUMH iH-
TepecaMu i moTpedaMu K CyCHiJIbCTBA B ILIIOMY, TaK 1 OKPEMHUX COIlialb-
HUX TPYIL

CTymiHb 3piI0oCTi IPOMaITHCHKOTO CYCIIJIbCTBA OOYMOBIIIOE PiBEHb Jie-
MOKpPaTHYHOCTI JiepKaBU. be3 po3BUHEHOTO rpOMaTHCHKOTO CyCHiThCTBa
HEMOXKJIMBO MOOYIYyBaTH MPABOBY JIEPIKABY.

3abe3neuyoun BUIbHHUI PO3BUTOK COIIaJIbHUAX TPYII 1 OKPEMUX 1H]TUBIIIB,
BHM3HAIOYH IPaBa 1 CBOOOH JIFOJIMHY SIK HEB1JI'€MHI, ITiIKOPSIOYH CBOIO JTi-
SUTBHICTH 1HTEpecaM i moTpedaM CyCIiJIbCTBA, JIepKaBa caMa 3MIHIOEThCS
SIKICHO, TIEPETBOPIOIOYMCH CIIOYATKY Ha JIidepalibHy PaBOBY, a 3r0JIOM 1 Ha
colianbHy npaBoBy. Takuii PO3BUTOK JEPKABHOCTI OOYMOBJICHUN TUM, 1110
HETPaBOBa JIepKaBa yepe3 CBOKO COIIAbHY CYTHICTh HE MOXXE JOMYCTHTH
CTaHOBJICHHS IHCTUTYTIB TPOMAJISTHCHKOTO CYCITUIBCTBA, & B CBOIO Yepry He-
IPOMaJSTHChKE CYCHIIBCTBO HE 3[]aTHE CIIPHSITH CTaHOBIICHHIO MTPABOBOI
JiepKaBH.

I'poMasisiHChKE CYCITUILCTBO 00YMOBIIIO BAUHUKHEHHSI JTI0epaibHOT PaBo-
BOT JIep>KaBH, a 3rOJIOM JaJl0 TIOTYKHHH MOIITOBX JI0 1i TpaHcopmarii y
collialbHY TIPABOBY JICPKaBY, sika CTAaBUTh 32 METY HE JIUIIE TPaBOBUil, a i
coliaJbHUNA 3aXHCT CBOiX rpomaisiH. Lleit penomeH BigoOpaxkae HaliBaXIm-
Billly XapaKTePUCTUKY CY4acHOI JIEMOKpaTii.

[IpaBoBa neprkaBa i rpOMajSTHCHKE CYCIUIBCTBO JIOTIOBHIOIOTE OHE OTHO-
TO 1 BUCTYIAIOTh SIK BUIbHI pIBHOIPABHI MAapTHEPH. SIKIIO MpaBoBa jJepkaBa
€ hopMOFO Oprasizailii fpOMaJITHCHKOTO CYCITUIBCTBA, TO TPOMAJISTHCHKE CyC-
MUIBCTBO € YMOBOIO PO3BHUTKY Ta BIOCKOHAJICHHS [IPAaBOBOI JiepykaBH. Brco-
KOPO3BHHYTE TPOMAJISHChKE CYCIIIBCTBO MOXKE C(HOPMYBATHCS JIHIIEC HA
OCHOBI 3piJI0T MPaBOBOi EPIKaBH, KA CIIPUSIE TAaKOMY (OPMYBaHHIO, TaK
caMo sIK 1 epeKTUBHICTD (DYHKI[IOHYBaHHSI IIPABOBOI IepKaBU Oe3M0CepeHbO
3aJICKUTD BiJl CTYICHS PO3BUTKY I'POMAISTHCHKOTO cycminbeTBa. Came 3a-
BJISIKH TPOMaJISTHCBKOMY CYCITIJIbCTBY JIep)KaBa sIK CUCTEMHE YTBOPEHHS, i
Hacamrepes ii 1eMOKpaTuyHi, ColliajdbHI Ta MPaBOBi pHcH, HAOYBAIOThH Xa-
pakTepy CTIHKHX 3B’s3KiB, IO XapaKTEPU3YIOThCSl B3a€EMO3yMOBIICHICTIO,
B3a€MOBILJIMBOM Ta B3a€MO3JICKHICTIO. JleMOKpaTHUHUHN Ta COIialbHUN
PO3BUTOK JIep’KaBH MMOYHHAE 3aHETaaTH CaMe TOJI, KOJIU MOPYIIYEThCS €11
HICTh CUCTEMH IIHHOCTEH IPOMAJTHCHKOTO CYCIIJIbCTBA, KOJIH BUHUKAE
nucOanaHCc y BU3HAYEHHI COILlalbHUX MPIOPUTETIB, MPUHIIMITIB, 3aBJaHb
TOLIO.

OTxe, 3HaUeHHS TPOMAISTHCHKOTO CYCIIIbCTBA B YMOBaX (DYHKIIOHYBaH-
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HS IEMOKPAaTHYHOTO TIOJIITHYHOTO PEXKHUMY Ta COLIANBHOI, TPABOBOI IepxkKa-
BU TIOJISITAE B TAKOMY:

1) rpoMazisHCBKE CYCIILCTBO YTBOPIOE BIANIOBIIHE COLIIAJIbHE CEPEIOBHU-
1€, B AKOMY (OPMY€ETbCS 1 PO3BUBAETHCSA OCOOHUCTICTD 3a JIOIIOMOT0I0 CTBO-
PEHHSI YMOB IS 33/I0BOJICHHS i1 OCHOBHHMX MOTpe0 Ta iHTEpeciB, TOOTO
1eThCs, HacaMIepe, PO MIHPOKI MOXKIIMBOCTI camopeaizarii;

2) rpOMajsTHChKE CYCIUIBCTBO BUCTYIIA€ TaPAHTIEI0 3aXUCTY 1HTEpECiB
KO>KHOT 0COOHCTOCTI, ii MPUPOIHUX MpaB i CBOOO Bif HAAMIPHOTO BTPYJaH-
HS IEpKAaBU B OCOOMCTE JKUTTH;

3) cy0’eKTH rpOMaITHCHKOTO CYCIUIBCTBA (TPOMaJIChKi 00’ €THAHHSL, T10-
JITUYHI NApPTii, PyH 3a IHTEpecaMu ToIO) (GOPMYITIOIOTH 1 pEIPE3eHTYIOTh
nepe; Jep)KaBor IpoMaJiChbKi IHTEPEeCH, a TAKOXK MParHyTh 3a0e3MeYnTH
e(eKTHBHUI JTiaJIor 13 JIep>KaBoro MO0 3aXUCTy KX IHTepeciB abo Bpery-
JIFOBAHHS MOMJIMBUX KOH(IIIKTIB;

4) 3a 1ONIOMOTOI0 BKJIIOUEHHS 1HMBIJIa 10 CTPYKTYpH TPOMAJSTHCHKOTO
CYCITIbCTBA BiI0YBA€THCSI HEOOXiHA /ISl HHOTO peasli3allisi CBOiX JYXOBHHX
1 MaTepiaJbHUX 1HTEpPECiB, IHTErpallisl y coLialbHe CepPeIOBHILE.

[IpoBeneHuid aHaI3 CIIBBIIHOIIEHHS IPOMaJITHCHKOTO CYCIIBCTBA 1
MPaBOBOT JICPIKaBH PEbEPHO BUCBITIIFOE 3aKOHOMIPHU XapakTep B3aeMOIii
11X JBox sABuIl. [IpaBoBa neprkaBa i rpoMaiHCbKE CYCIUILCTBO XapaKTepH-
3YIOTHCS] HU3KOIO OJHOPIAHUX MOJIITUKO-TIPaBOBUX o3HaK. [IpaBoBa nepxkasa
BHUCTYTA€E THCTPYMEHTOM 3a0€3IeUeHHS )KUTTE3IaTHOCTI TPOMAJITHCHKOTO
CYCIILIBCTBA, OXOPOHSIE HOTO0 iHTepecH. BogHoUac rpoMaIsiHCbKe CYCIiIbCTBO
BUCTYIIA€ BAKINBUM MTOKa3HUKOM e()eKTHBHOCTI (DYHKIIIOHYBaHHS PABOBOT
nepkasu. OTxe, B3a€EMOOOYMOBIICHICTD ITPABOBOI JICPKAaBH i IPOMAISHCHKO-
I'0 CyCIiJIbCTBA € OYEBHIHOIO, a X B3a€EMOJIiSl — 3aropyka yCIHIIIHOIO po3-
BUTKY CYCITIJIbCTBA 1 JIEPIKABU.
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K. 3axkomopna, xanauaat I0puInIHIX
HayK, ToIleHT HarlioHaapHOT FOprMIHOT
akazeMii Ykpainu imeni SlpocimaBa My-
JIpOro

Jesiki acnieKTH (PYHKIIOHYBAHHS COLiaJIbHO-
€KOHOMIYHMX pajJ y 3apyOiKHUX KpaiHax

VY KOHCTHTYLIAX €BPONEHCHKUX KpaiH, MPUHHATUX Yy APYTiil TOJIOBUHI
XX CT., MUPOKOTO MOIINPEHHsT Ha0yB MPUHIIUT COLiajbHOI JepkaBu. Pea-
Ji3alist HbOro MPUHIMITY Nepeadadyae 3anpoBaIKeHHs] PO3TOPHYTOr0 MeXa-
Hi3My 3a0e3IeueHHs NpaB 1 CBOOO JIIOAUHHU, IIEpelyciM B €eKOHOMIUHIH Ta
colianbHii cepax, Ta CTBOPEHHS IHCTUTYTIB COLiaJIbHOTO ApPTHEPCTBRA.
Tak, OcnoBuuii 3akon ®PH 1949 p. (po3a. I «OcuoBHi npaBay; posxa. 11
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«Denepartist ta 3emiti» ct. 20), Koncrutyuis Itanii 1947 p. (BerynHuit po3.
«OcHoBHI ipuHIMTIAY; 4. | «IIpaBa Ta 000B’s13kU TpoMasiny, po3a. 11 « ETuko-
cotmiaibHi BigHOCHHM» Ta po3/it 111 « EkoHOMiYHI BITHOCHHM) Ta iH. MICTATh
HOPMH, sSIKi BU3HAYAIOTh BiTHOCHHH MiX BITACHHKaMH 3ac00iB BUPOOHUIITBA
Ta HAMaHUMH MIPALiBHUKAMH, PEIaMEHTYIOTh MiHIMaJIbHI CTAaHJIaPTH SKOC-
Ti )KUTTSl HACCIICHHS, BCTAHOBIIOIOTh PO3TATYKEHY CHCTEMY JIEpPiKaBHOI
JIOTIOMOTH 0COOJIMBO BPa3/IMBUM BEPCTBAM HACEIICHHS TOIIO'.

Crin Bkasaru, mo Koncrutyuis Ykpaiau 1996 p. Takox nporoiocuia
MPHHIIAIT COLIaIbHOT JiepykaBu’. TakuM YMHOM, y Hallliil [epkaBi 3aKIaIeHUI
(byHIAMEHT PO3BUTKY COIIAJIbHO-EKOHOMIYHOTO CITiBPOOITHUIITBA MiX JIep-
JKaBOIO Ta CYCHIILCTBOM. HesBaxkaroun Ha 1ie, Ha ’allb, OpMyBaHHS JIep-
JKaBHUX IHCTUTYIIH, KOTP1 CIPUSIOTH BCeOIUHIN eBoMIONii comiaabHO-
EKOHOMIYHHX B3a€MUH, ITOKH L0 HE 3aBEPILECHHH. Y 3apyODKHIX KpaTHaX OHIM
13 3aC00IB MIATPUMKH €(PEKTHBHUX 3B’SI3KIB MIXK JIEPKaBOIO 1 CYCHIJIBCTBOM Y
BKa3aHill apuHi € pod0Ta HAIlIOHATLHUX COIIAILHO-EKOHOMIYHUX pajl. J{o Bu-
BUEHHSI JISJIBHOCTI TAKUX Pajl y PaMKax KOHLEIMLIT cOLiaJIbHOTO [TapTHEPCTBa
3BEpTAUCS B OCHOBHOMY pajsTHCHKI Ta 3apyOixkHi BueHi (B. M. Kucenbos,
B. A. Mixees, €. HoBocwonos, A. JI. Hecreposa, B. I. Cmonbkos, I1. An-
nepcon V. bek, 10. Xabepmac Ta in.)’. MeToI0 JIOIOBIIl € BU3SHAYCHHS CIIe-
1UQiKA KOHCTUTYIIHHO-TIPAaBOBOTO CTaTyCy COIiaIbHO-eKOHOMIYHUX Paj] Ta
BUCBITJICHHSI 0COONMBOCTEW (PyHKI[IOHYBaHHS pajl y KpaiHaX 13 pi3HUM TO-
JITHYHUM pexuMoM. J{7st peamnizallii moCTaHOBJIEHOT METH € CEHC OIpaIlo-
BaTW MO3UTUBHUIA OCBiJ poboTn HamioHanpHOT pagy eKOHOMIKH Ta Mpari
ITanii, a TakoX PO3MVISIHYTH ILISIX cTaHOBIeHHS HarloHanbHOT paau 3 Tpy-
JIOBHUX 1 collia/IbHUX MUTaHb bijgopyci — KpaiHU IOCTKOMYHICTHYHOI TpaHC-
thopmartii.

Ha cyyacHomy erani y paMKax cOLiaJbHOTO MapTHEPCTBA JOCUTH e(eK-
TUBHO Jiie HanionanbHa pajia ekoHomiku Ta nparii Itanii (mani — HPEIT). 3a
cioBamu pociiicekoro gociignuka €. Hosocwonosa, HPEII € ronoBHum
IICHTPOM iH(OpMAIi i3 BaXKJINBIIINX acIeKTiB PHHKY Mpalli, KU Haxae
BiJTOMOCTI BCIM 3aIliKaBJIEHUM OPTaHi3allisiM Ta OKPEMHUM 0C00aM, a TaKoXK

! Koncrutyuun 3apyOexHbIX rocyaapcrs: Bennkobpuranus, ®panius, [epma-
Husi, Utamus, EBponeiickuii coro3, Coenuaennslie Lltarer Amepuku, Snonus, Manus:
yueb. mocobue / [cocT. cO., mep., aBT. BBEA. U BCTYI. CT. B. B. Maxnakos]. —5-¢ u3n.,
nepe6. u gomn. — M., 2006. — C. 114-122, 200-208.

? Koncrutyuist Yxpaiuu // Bigom. Bepxos. Panu Ykpaiau. — 1996. — Ne 30. —
Cr. 141.

3 CyTHIiCTh KOHIICMIT COMIaJIbHOTO MTAPTHEPCTBA MOJISIrae y HEKOH(MIIKTHOMY BH-
pillIeHHI MK PI3HHMH TPYIIaMH CyCILTBCTBA CYIIEPEUOK B EKOHOMIUHIHN Ta COLiaNbHii

chepax.
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BHCTYTIA€E SIK AHAIITUYHUHN LEHTP 3 YCiX aKTyaJbHHX IpoOieM couiaabHOl
MOJNITHKH Ta TPYAOBUX BigHOCHH'. CTaTyC IbOTO OpPraHy PeriIaMeHTYEThCSI
Koncrurynieto Itanii 1947 p. ta 3akonamu npo HPEIT 1986 p. 12000 p., siki
HAJAr0Th Pajii JIOCUTH MUPOKI MoBHOBaXKeHHs. Konctutyuis Itamii 1947 p.
4. 2 «Ycrpiit Pecniyomnikuy, po3a. I « Ypsiay», i I11 «lonmomixkHi opranm
MPOTOJIOINIYE JHille OCHOBHI npuHiunu cranoBuiia HPEII Ta mictuTh mo-
CHJIAHHSI Ha BiZIOBITHN#T 3aK0H?. 30KpeMa, cT. 99 dikcye npusnauentst HPEIT:
«HarrionaspHa paja eKOHOMIKH Ta Ipalll € KOHCYJILTaTHBHIM OPT'aHOM Tajiat
[Mapnamenty ¥ Ypsiny 3 TUX MUTaHb, SIKI HaJaHi i 3akoHOM». Takox 115
CTaTTA BU3Ha4ae Taki rojoBHi noBHoBaxkeHHs HPEIT: a) npaBo 3akoHO1aBYO1
IHIIIaTHBH 13 EKOHOMIYHHX Ta COIIaIbHUX MUTaHb; 0) MPaBo OpaTH y4acThb
y PO3po0I1i 3aKOHO/IABCTBA 13 EKOHOMIYHHX Ta COLIAJIbHUX MMUTAHb; B) IPABO
HaJ[aBaTH KOHCYJBTAIIIT Ta JornoMory najiaram [lapmamenty i Ypsiy. Ha Ha-
11y IyMKY, BKa3aHi TIOBHOBAXXCHHS € JIOCUTh BATOMHUMH Ta CBiAYaTh MPO
BaxxuBicTh QyHKIionyBanHs HPEIL. Bapto miakpecinTy, 1110 B nepeBakHin
OibIIOCTI 3apyOKHUX KpaiH KOJIO Cy0’ €KTiB 3aKOHOJABYOI 1HIIIaTUBY J0-
CUTb OOMEXKEHE, a 10 MPOoIlecy PO3POOKH 3aKOHOAABCTBA AOIYCKAIOTHC, K
[IPaBUIIO, JIMIIC ISy TaTH MMapiaMeHTy.

binbm noxmanao npaBosuii craryc HPITE BcraHoBeHH! y 3akoHax mpo
HPEIT 1986 p. i 2000 p. * IToTpiGHO miATpUMATH IYMKY POCIHCHKHX KOHCTH-
TYLIOHANICTIB, 1110 BcTaHOBJEH] Y 3akoHax 3aBraHHs HPEII cripsiMoBani Ha
JIOCSITHEHHS 1HTETpallii MOJITHYHOTO MPEACTAaBHUIITBA i3 Oe3rmocepeHiM
MIPEICTABHHUIITBOM 1HTEPECIB POOITHUKIB, CITy’>KOOBIIIB, CIIEI[iaiCTiB, MEHE-
IDKepiB, akLioOHepiB, MiAMpueMCTB Tomo®. [ mopsimok popMyBaHHS CBIIYHUTh
nipo 1e. Bianosigxo 1o 3akony 2000 p. (ct. 1) HPIIE cknagaersest i3 121 oco-
0Ou, sIKi MpU3HaYaroThes JiekpetoM [Ipesnaenrta PecnyOmiku 3a momanHsaM Paiu
MiHICTpiB cTpoKoM Ha I1’Th pokiB. Ckiiag HPIIE yTBOproeThes 13 TPhOX Kate-

" HoocenoB E. OT ky/nbTypsl KOH(IIHKTA — K KYJIBTYpe neperoBopos // Colalb-
Hoe maptaepcTBo. — 2005. — Ne 1 — [Enexrponnuit pecype]. — Pexxum nocrtymy: http://
www. oilru. com/15. 07. 2008

2 KoHetutyunu 3apy0exHbIX rocynapeTs: Bemukoopuranus, @panuus, Iepma-
Hus, Uranus, EBponelickuii coro3, Coenunennsle Lltarsr AMepuxu, Snonus, Uu-
mms. — C. 218.

* Legge 30 Dicembre 1986, n. 936 recante norme sul Consiglio Nazionale
dell'Economia e del Lavoro. — [Enekrponuuii pecypc]. — Pexxum goctymy: http:/www.
portalecnel. it/Portale/29. 08. 2008; Legge 7 Dicembre 2000, n. 383 «Disciplina delle
associazioni di promozione sociale». — [Enexrponnuii pecypc]. — Pexum mpocryiy:
http://www. portalecnel. it/Portale/29. 08. 2008

4 KoncTutymonHoe (rocyIapcTBEHHOE) MPaBo 3apyOeskHbIX cTpan. OcobeHHast
9acTh: Y4eOHUK JuIs By30B / Pyk. aBT. koi1. 1 oTB. pex. b. A. Crpamyn. — 2-e u3n., no-
pab. — M., 2006. — C. 591.
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ropiii 0ci0: 1) aBTOPUTETHI COII0JIOTH, EKOHOMICTH Ta MPAaBO3HABIII (J{BaHA -
ISTh 0Ci0); 2) COPOK YOTHPH MPEIICTABHUKU POOITHHKIB, SIKi TIPAIIOIOTH 32
HaMOM; BICIMHA/IIISATH PA/IHUKIB, SIKi TIPECTABIISIOTH POOITHHKIB, 110 MPAITIO-
I0Tb CAaMOCTIIHO; TPUALATH CiM PaJHUKIB, 1110 PENPE3EHTYIOTh IHTEpECH Bllac-
HUKIB IiIMPUEMCTB; 3) AECATH MPEACTABHUKIB TPOMAJICHKUX OpTaHi3alii
(KyABTYpHO-TIPOCBITHUIBKHX, OaroiiiHuX, eKOJIOr1YHUX Ta iH.).

Cepen Oaratpox noBHoBaxkeHb HPEIT BapTO 3BepHYTH yBary Ha mpaBo
BIJIBHOTO JIOCTYITY JIO BCIX JIOKYMEHTIB, sIKi 3HAX0/AThCs y HarionansHOMY
apXiBi KOJIEKTUBHUX TpynoBux yroj (ct. 17 3akony npo HPEIT 1986 p.).
IMpuuomy HPEII npoBoauTs anamis yroa mix Ypsiaom i npodceminkamu,
00’ e ITHAaHHSAMU MIIMPUEMIIIB, YTo1 MK NpoCIIKaMUi Ta OpraHizaiisiMu
pOOOTOABIIIB, @ TAKOXK AOTOBOPIB, IO YKJIAJAIOTHCS Ha PiBHI KOMIIaHii Ta
miAnpueMCTB. BBaskaeMo, 110 11e TOBHOBaKECHHSI 3HAYHO PO3IITUPIOE MOXKIIH-
Bocti HPEIT 3apaxyBats mporpecHBHOMY PO3BUTKY COIIaIbHO-CKOHOMITHUX
BigHOCHH B ITamii.

BBaskaemo, 1110 BU3HauHOO HOBEJOK0 3akoHy npo HPEIT 1986 p. (ct. 18)
CTaJIO 1 3aKpiMIEHHS MPUHLIKIY ITIACHOCTI Ta BIAKPUTOCTI 3acCilaHb [bOTO
oprany st myoniku. bineme troro, HPEIT HaOyna mpaBa 3ampomryBatu Ha
CBOI 3acimanHs gemyTariB [lapmaMenty, wieHiB Ypsay, MpeACTaBHUKIB 00-
JAaCHUX paj, a TAKOX 1TAIICHKUX JenyTaTiB €BpONEHCHKOTO MapaaMeHTy
(ct. 19 mporo 3axony). Takum YMHOM, 3a3HaYEHUI TIOPsIOK poOoTH: 1) 3anobirae
MOYITUBMM BUIIaJIKaM BILIMBY KOPIIOPATHBHUX THTEPECIB; 2) CHPHSIE BCTAHOB-
JICHHIO TPOAYKTHBHUX B3aEMUH MK JISP’KaBOIO Ta CYyCIUTECTBOM; 3) MATPUMYE
TICHY B32€EMOJIIF0 MK IICHTPaJbHUMH OpraHaMH BJIaJId Ta OpraHaMH BIIaJIH
MOJIITHYHOI aBTOHOMIT; 3) KoOpauHy€ poOOTy HalliOHATLHUX OPraHiB BIax
Ta yctaHoB €Bpornelicekoro Coro3sy.

Ha Hanr nomisij, 3aciyroBye Ha yBary i JIOCBiJl CTaHOBJICHHS MTOAI0HOTO
oprany B binopyci — kpaiHi moctpaasHcbKoi TpaHcopmariii. Ha cyaacHomy
eTari OCHOBHI 3aca/iv COI[IaJIbHOTO TTAPTHEPCTBA MporoJjolieHi B Koncrury-
uii PecniyOmiku Binopycs 1994 p. (i3 3MiHam# 1 JonoBHEHHAMHE Bijg 1996 p.).
Taxk, ct. 14 po3a. [ «OCHOBM KOHCTUTYIIIHHOTO Jaty» QiKCy€, 110 BiTHOCHHU
y COIiaIbHO-TPYAOBIH cdepi Mixk OpraHaMH JIep>KaBHOTO yIpaBIiHHS,
00’eTHAaHHSAMHU HaiiMadiB i TpodeCiHHUMU CITIIKaMU 311 CHIOIOThCS Ha
HPHUHIMIIAX COLaIbHOTO MapTHEPCTBa Ta B3aemoii cTopin'. Ili KoHCTUTY-
Ii¥{HI TIOJI0KEHHSI PO3BUHYTI Y JIIF04OMY 3aKOHOJIABCTBI Ta IHIITNX HOPMaTHBHO-
MPaBOBHX aKTax, 30kpema y TpynoBomy koxekci, 3akoni «IIpo npodeciiini
crinkny, Ykasi [Ipesnnenta «I1po HamionaneHy pany 3 TpyJIOBHX i COLiab-

! Koucrurynust Pecriy6nuku Bemapycs 1994 1. (¢ usmen. u gon.). — MuHCK,
2004. - C. 45.
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Hux iutaHb» (1999 p.) ta [lonoxkenHi npo HanioHanbHy paay 3 TPYIOBHX i
COITiaJIbHUX MMUTAHb'.

VY INonoxenHi (cT. 1) mporosonieHo MeTy yTBOPEHHS paiy, sSiKa MoJjsrae
y 3aificHeHHI B3aemonii Ypsaay PecrnyOmiku binopyck, pecmyOmikaHChKUX
00’ eiHaHp HaltMadiB Ta MPOQCIIIOK 00 peatiarlii CoriaabHO-eKOHOMIYHOT
TMIOJIITUKH, 3aXUCTY TPYAOBUX IMPaB, EKOHOMIYHHX 1 COLIaJIbHUX IHTEPECiB
rpomansH. OTxKe, SIK 1y mepeBaxkHil OUIbIIOCT] 3apyObkHUX KpaiH, Hamio-
HaJIbHA pajia 3 TPYAOBHUX i COIiaNbHUX ITUTAHb MiATPUMY€E OajlaHC coliaabHO-
€KOHOMIYHHX 1HTEPECIB MIX JIEPIKABOIO Ta CyciIbcTBOM. [Topsiok dopmy-
BaHHA pajay BUXOIUTS i3 11 npusHauennsa. OnHak, Sk Ha Ham norsix, y [lo-
JIO)KEHH1 BCTAHOBIICHI HE 30BCIM 3p03yMiJIi (POPMYITFOBaHHS MO0 MTPOIICY-
PH IIpU3HAYEHHS YWIEHIB L[bOro oprany. Tak, cT. 9 BU3HAYae, 10 O CKIaLy
panu BXOISATH [0 OAWHAIATD MPEICTaBHUKIB BiJl KOKHOT CTOPOHH, BKJIFOYA-
FOYHM OJTHOTO CITIBTOJIOBY, 13 TPaBOM BHPIMIAIEHOTO TOJIOCY (Ha OCHOBI IPUH-
nuiy naputetHocTi). A crarts 10 Bkasye, 10 MepCOHANBHUN CKIIAJ pajan
BH3HAYAETHCS CTOPOHAMH IIUIIXOM IIEPETOBOPIB 13 BpaXyBaHHSAM MIPUHIIHIIIB
MTOBHOBXXHOCTI Ta JIeJIeryBaHHs npaB. [IpeicTaBHUIITBO peciTyOIiKaHChKUX
00’eTHaHB HAalMaYiB 1 TPOQCITIIOK BU3HAYAETHCSI MTPOMOPIIIIHO YHUCEITLHOC-
Ti iX WICHIB y paMKaX BCTAHOBJIICHUX KBOT.

JlepxaBa BI3HA4Ya€E Mepes1 pajoro HU3KY 3aBlaHb: 1) ydacTh y po3poOii
Ta IPOBENICHH] Y3TO/KEHOI COIialbHO-eKOHOMIUHOT TTOJIITHKH, SIKa CIIPSIMO-
BaHa Ha 3aXKCT TPYIOBHX [IPaB, EKOHOMIUHUX 1 COLlIaTbHUX 1HTEPECIB POOIT-
HUKIB, MIJIBUILCHHS PIBHS XXUTTS HACEIICHHST; 2) 3a0€3eYeHHS] KOHCTPYKTHB-
HOI CHiBIpali CTOPiH Ha OCHOBI B3a€EMHOTO BpaxyBaHHS 1X MO3UIIIH, paB i
iHTEpeciB; 3) KOOPIUHALLIS JisUTBHOCTI paj] 3 TPYJOBUX 1 COIIaIbHIX MTUTAHb
Ha TaJy3eBoMy Ta MmicueBoMy piBHsX. lllomo ¢yHkmiit pagu, To X MOKHA
Ha3BaTU cKopiie iHpopMalifHO-aHATI THIHUMU, KOHCYJIBTATUBHUMH Ta TIPO-
rHoctuaHUMH (cT. 5 [Tonoxennst). BBaxkaemo, 110 Juist peastizalliil mocrasie-
HOT JJOCUTH I100aJIbHOT 11111 Ta 3HAYHKX 3aBJIaHb TaKi CAHKI[IOHOBAHI HAITPsI-
Mi JSUTBHOCTI € HEJIOCTaTHBO CEPHO3HUMHU.

Po3risin moBHOBaXkeHb pajivd JI03BOJISIE CTBEPDKYBATH, 1[0 BOHH OLITBII
cinabki Ta cKkpoMHi, HiX B itamiiicekkoi HPEII, oxorumotoTscst BceOiauHIM
KOHTPOJIEM 3 OOKY AepikaBH Ta MalOTh [I€BHY HEBU3HAYEHICTh. 30KpeMa, CT.
6 3aKpiILTIOE 3a Pasolo MPaBo 3A1MICHIOBATH KOHTPOIIb 32 BUKOHAHHAM KoH-
Lenuii po3BUTKY COLIaIbHOTO MAPTHEPCTBA 1 MPOrpaMH 3aXOJiB OO ii
peamizamii. BogHodac He BCTaHOBJICHI KOHKPETHI KOHTPOJIbHI MEXaHI3MH.

! COOpHHK JICHCTBYIOIIMX HOPMATHBHBIX MIPaBOBbIX akToB IIpesuaeHTa Peciy-
omuku bemapych (1994-2000). — [Enekrponnuii pecypc]. — Pesxum nocrtymy: http://
www. ncpi. gov. by/sbornik/sb_text/ 16. 07. 2008.
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A03ar1r yeTBepTUil CT. 6 BKa3ye, 110 pajja Ma€ MPaBO BHOCHTHU MPOIO3UIIT
IOJI0 IPU3YIUHEHHS /i1 a00 cKacyBaHHS Yrojl 3 TPY/JAOBHX 1 COIIaIbHO-
€KOHOMIUHUX MUTaHb, PillIEHb JEP>KABHUX OPraHiB, PeCIyOIiKaHChKUX
00’eTHaHb HaiMadiB i MPOCIIIOK, a TAKOXK THIIUX OpTaHi3allii, K0 BOHU
cylepedarh 3aKkOHOIABCTBY PecnyOniku binopyck, HopMaM Mi>KHapOIHHX
noroBopiB. OfHAK CTATTs HE PO3KPUBAE, JI0 SIKMX OPTraHiB 3BePTAETHCS paja,
a TaKOX MPaBOB1 HACIIIKH TAKHX 3BepHEHb. OTKE, 0€3yMOBHO, IO THYHHN
pexnm PecryOmikn binopych, BU3HaUCHNIT HAYKOBISIMH SIK KOHCOJTi TOBaHHI
ABTOPHUTApPHHMIA', IESIKOI0 MipOIO HETATUBHO IMO3HAYUBCS Ha cTaHoBHIN Ha-
IOHAJILHOI Pay 3 TPYIOBUX 1 COIIAIBHUAX MUTaHb.

TakuM YMHOM, Ha MiJICTaBl BUKJIAJAEHOIO MOYKHA JIMTH TAKHMX BUCHOBKIB.
HPEII Irtaunii Ta HarionaneHa pajia 3 Tpy/IoBHX 1 COIliajbHUX MUTaHb Peciiy-
oOniku Binopyck 3a0e3nedyroTh e()eKTHBHY CITIBIIPAIIIO ACPKaBH Ta CYCIIUIBLCTBA
B COIiallbHO-EKOHOMIYHIHN cdepi, BUKOHYIOTh (GyHKIIT iHQopManiiHo-
AHATITHYHOTO IIEHTPY Y LIUX TATY35X, CIIPUSIOTh EKOHOMIYHOMY, COIlIaTBHOMY
Ta TEXHOJIOTIYHOMY PO3BUTKY KpaiH. BogHouac 0coOMUBOCTI MOTITUYHOTO
PEXUMY JIaHHX JIepyKaB BILTUBAIOTH HA KOHCTUTYIHHO-TIpaBoBii cratyc HPEIT
Iramnii Ta pagu binopyci. JleMoKkpaTHuHHI peKUM ITO3UTHBHO TIO3HAYAETHCS Ha
CTaHOBHIIII IIOTO IHCTUTYTY, iJICHITIOIOYH HOT0 KOMIIETCHIIF0. Y CBOIO Yepry,
HEIEMOKPATHYHHH BIBOIUTH COLIAIbHO-€KOHOMIUHIH pasii 31e0UIbIIe JeKsa-
paruBHY poib. Tomy itaniiicbKy pagy MOXHA BIJHECTH A0 IPYIH «CHIIBHHUX»
COLIIAJIbHO-EKOHOMIYHHUX PaJI, @ OLIOPYCHKY — JIO «CITA0KHXY.

0. JIaniok, Kanauaat I0puANIHAX HayK,
ACHCTEHT Kadenpu Aep:kaBHOTO Oy/TiBHU-
nurBa HarioHanpHOT FOpUIUYHOT aKaiemil
VYkpainu imMeHi SIpociiaBa Mynporo

KoncTuryuiiiHo-npaBoBa XapakTepuCcTUKA MiJICTAB
BiJINOBIIAJILHOCTI AeNyTaTiB MiCLleBUX Paj

Breceni 'y 2004 p. 3minu 1o Koncrurynii Ykpainu 3arodarkyBaiu TpuBa-
nuit pedopmaniiinuii npouec nepexony KpaiHu Bif NPe3HIEHTCHKOI 10
napJIaMeHTCHKO-TIPE3UICHTCHKOT pecnyOmiku. [t TOCATHEHHS pe3yJbTaTiB
pedopMyBaHHS Iepeadadanocst SMiHUTH ITepe/IyCiM Mporeaypy hopMyBaHHS
OpraHiB IyOJIiYHOT BIa 1, BiAIMIIOBIIH Bl MAXKOPUTAPHOT BUOOPUOi CUCTEMH.
VY 3B’s13Ky 3 M B YKpaiHi OyJ10 3arpoBayKeHO MPOIIOpLiiiHy BHOOpUY cHCTe-
My, sIKa OXOIIMJIa Maiike BCi Oprany myOITivHol BIaau, ITOYNHAI0YH B Bepxo-

! CpaBHutenbHast noyiutTHKa. OCHOBHBIE MOJIUTHYECKHE CHCTEMbI COBPEMEHHOTO
mupa / [ox o6ur. pen. B. C. Bakuposa, 1. . Cazonosa. — X., 2005. — C. 436-442.
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BHOT Payin Ykpainu 1 3aKiHIyIOUN MPEACTaBHUIIBKIMU OpPraHaMH MiCIIEBOTO
caMOBpsAyBaHHs. 3MiHa NOpsAKY (OpMYyBaHHS OpraHiB IyOJIi4HOI BIagu
MaJjia OCHOBHOIO METOIO IIEPepOOUTH CUCTEMY B3a€MOBIJTHOCHH MiX BHYTPILlI-
HIMH CTPYKTYPHUMH MiAPO3/IJIaMU PEICTABHUIIBKOTO OpraHy, HaJaroIuTH
MPOIYKTHBHY pOOOTY BiIIOBITHUX IOJITHYHNX CHII Ta PYXIB Y CYCIIIIBCTBI,
3aKJIaCTH MEXaHi3M MPO30pOCTi y peaizalii ycTaHoBYMX (OpM poOOTH IIHX
opraHiB. BogHouac BUHUK psJ] IPoOIieM, SKi CTOCYIOTBCS 3alIPOBaIKEHOTO
BHOOPYOTO MpoLieCcy — CIHCKIB BUOOPLIB, (PYHKIIOHYBAaHHS OJIOKIB IONITHY-
HUX TApTIH, 3A1HCHEHHS MTepeIBUO0pYOi ariTarlii, nporecy (pyHKIIIOHYBaHHS
MIPEICTaBHULIBKIX OPraHiB MiCIIEBOTO CaMOBPsAyBaHHA — HOPSAAKY Gopmy-
BaHHs (hpaKIIiif, BIMOBITATBHOCTI ISy TATIB MICIIEBUX PaJl, TPE/ICTABHHUIITBA
MICIIEBOCTEH y pajiaX perioHaJbHOTO PiBHSI TOIIO, MOIOJATH SIKI Mepeaoada-
€TBCSI JIILE NIISIXOM aHAJIOTTYHUX pePOpMALIHUX MPOLIECIB.

OpHi€r0 3 BaXKITMBUX MPOOJIeM PO3BUTKY CydacHOi YKpaiHW € MUTaHHS
YAOCKOHAJICHHSI CTaTyCy JAEIyTaTiB MiCLEeBUX paj. 3 Hewo 0e3nocepesHbo
OB’ si3aHa MPOIIeAypa KOHTPOJIIO 3a JisUTBHICTIO OOpaHHX JEMyTaTiB 3 00Ky
TIOJITUYHOI CUITH, SIKy BOHU PENPE3EHTYIOTh Y MiCIIEBiH paii.

JenyTratu MicueBUX pajJ BiANOBIAHO IO 3aKOHOJABCTBAa HECYTh
KOHCTUTYI[IHHO-TIPABOBY BiJIMOBIIAJILHICTD MEPe]l TEPUTOPIATHHOIO IpOMa-
1010, siKa X o0pasa, mepej KepiBHUMHU OpraHaMH MO THYHOT apTi (0JI0Ky),
3a CIIMCKAaMHU SIKO1 0OMpaBCsl JAEMyTar, Iiepe]l BiAIOBIAHOIO MiCLIEBOIO PaJolo,
JICITyTaTOM $IKO1 BiH OOpaHui.

Bignosigno 1o 3akony Ykpainu «I[Ipo craryc aenyrariB MIiCIIEBHX paj»
TTOBHOB2)KEHHS JICTTyTaTa MICIIEBOI Pajy MPUITHHSIIOTHCS JJOCTPOKOBO 32 Ha-
SIBHOCTI TIEPETIYeHNX IMiJICTaB, 3aCBIAYCHUX ODIIIHIMEU JOKyMEHTaMu, 0e3
MPUHAHATTS PIlICHHS BiNOBITHOT pajil y pasi: a) HOro BiIKIIMKaHHS BHOOPIIS-
MU y BCTAHOBJICHOMY ITMM 3aKOHOM IOPSIIKY; 0) BIIKIIMKAHHS HOTO MOMNITHY-
HOIO MapTi€ero (BUOOPYHM OIIOKOM), 32 BUOOPYHM CITMCKOM BiIMIOBITHOT Miclie-
BO1 opraHizalii sikoi ioro Oy;10 0OpaHo JemyTaToM MiCLeBOl pajH, y pasi He-
BXOJDKEHHS JIeTyTara MICIIeBOi paju (KpiM JieryTara CUIbChbKOi, CeTUIIHOT
paau), 00paHoro 3a BUOOPYMM CITHCKOM BIAMOBITHOT MICIIEBOI opraHizarlii
MOJITUYHOT MapTii (BUOOPUYHX OJIOKIB MOTITUYIHUX MApTii) y OararoMaH1aTHO-
My BHOOPYOMY OKpY3i, MEXI SKOTO 30iraloThCsl 3 MEKaMH BIIITOBITHOT PajIy,
JI0 CKJIa Ty JIeITyTaTChKol (paKilii BIAIOBIHOT MICIIEBOT OpraHizarii mojyiTHIHOT
naptii (BHOOpUOro OJOKY MONITUYHHMX MapTiid) a00 HWOTO BUXOY 31 CKIIAdy
TaKoi IeMyTarchKoi (ppaxiiii BHACIIIOK MTOJaHHS JIEMTyTaTOM OCOOHCTOT 3asiBU
IIPO BUX1J 3 A€IyTaTchKoI (pakiii, abo nepexomy AeryTrara B IHILY AemyTaT-
CBKY (hpaxitiro, a0o 3 IHIIKX ITiICTaB, BCTAHOBJICHUX BUIIIMM KEPIBHUM OPraHOM
MOMITHYHOT apTii (BUOOPUOTo OIOKY MONITHYHKX ITapTiid), 32 BAOOPYUM CITHC-
KOM BIJIIIOBITHOT MICIIEBOT OpraHi3ailii sikol BiH OyB 00paHHii JemyTaToM Mic-
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1[EBOT pajiv; B) MPUIIUHEHHS KOTO IPOMAJISTHCTBA 200 BUI3y Ha MOCTIiHHE
NPOXKUBAHHS 32 MEXKi YKpaiHu; I') o0paHHs a00 Mpu3HaYeHHs HOTO Ha MOCaLy,
3alHATTA sKO1 3riHO0 3 KoHcTHTyLi€lo YKpaiHu 1 3aKOHOM HECyMiCHE 3 BUKO-
HaHHSM JEMyTaTChbKUX MOBHOBA)KEHbB; I') 0OpaHHS HOTO JEMyTaToM IHIIOl
MicLeBOT pajiy; 1) BU3HAHHS HOTO CyZIOM HeJlie31aTHIM a00 Oe3BICHO BiZICY THIM;
€) HaOpaHHA 3aKOHHOT CUJIM OOBUHYBAJIbHUM BUPOKOM CYIY, 3a IKUM HOTO 3a-
CYIDKEHO JI0 11030aBIICHHS BOJI; %K) OTO CMEPTI.

Kpim Toro, icHye rpyra mijcTaB, KOJU TTOBHOBKCHHS JICITyTaTa MOXKYTh
MIPUIAHSTHICS TOCTPOKOBO 32 PILICHHSIM BiJIITOBIHOI paJii y 3B SI3KY 3: a) Ha-
OpaHHsIM 3aKOHHOI CHITN OOBHHYBAJIEHUM BHPOKOM CYIY, 3a SIKMM HOTO 3acyypKe-
HO JIO TIOKapaHHs, He ITOB’ I3aHOT0 3 IT030aBIICHHSIM BOJTi; 0) 0COOHUCTOIO 3asIBOIO
JIeTyTaTa MiCLIeBOI pajiy PO CKJIaICHHS HUM JCIyTaTChKUX MOBHOBA)XCHb.

Haii0inpury yBary nmpuBepTaroTh 0COOIHMBOCTI BiIIIOBIAAIBHOCTI eIy~
TaTiB MICLIEBUX paJi Iepe KepiBHUMH OpraHamMu nojiTn4Hoi maprii. [1o cyTi,
JICITyTaT CTAE 3aPyYHUKOM MApPTIHHUX O3UIIIH, HAIPSIMKIB POOOTH, 3aJI€KHUM
BiJ ii pitens. [IpruoMy MOMXIIMBOCTI TaKOTO KOHTPOJIIO HE OOMEXKEHI MeB-
HUMH paMKaMiu. Bumuit kepiBHUN opraH momiTHYHOI napTii (BUOOpPUOro
OJIOKY TMONITUYHUX MAPTii) MpHUiMae PIlIEHHS PO BIKIMKAHHS Ta JJOCTPO-
KOB€ IIPUIIMHEHHS TOBHOBAXKEHb JeNyTaTa MICLeBOI paay (KpiM JemyTara
CLTBCBHKOT, CENTUIIHOT pajin), SIKIIO TAKHWI JACMyTaT He TI0JIaB 3asBy J0 MicCIie-
BOI paJii PO BXOJKEHHS HOTO JI0 CKJIAJy ey TaTChKoi (hpaKilii BiIOBI IHOT
MicIIeBOT opraHizalii moTHyHOI naptii (BUOOPUOTO OIOKY TOTITHIHHX
napriii), 3a BUOOPUYMMHM CIIHCKAMH BiIMOBIIHOT MICIIEBOT OpraHi3aii Kol
fioro Oyno 00paHO JenmyTaToM MicLeBOi paau, a00 BUHILOB 31 CKIIaqy ACIy-
Tarchkoi (paxuii (rmogaB 0coOUCTy 3asBy PO BUXIJ 31 CKIIAy ACMYTATChKOI
(hpaxiii abo nepeiInoB B iHIIY JIENyTaTChbKy (pakiiito, a00 BIIKITUKAETHCS 3
IHIIMX T1JICTaB, BCTAHOBJICHUX BUILUM KEPIBHUM OPTaHOM MOJITUYHOT MapTil
(BuOOpYOro OJIOKY MOJTITHYHUX MAPTiil).

TakuM 4MHOM, OZIHIEIO 3 MiACTaB NPUIMHEHHS TOBHOBAXEHb JACMyTaTa
MICIIEBOT paJin € «iHIII ITiICTaBH, BCTAHOBIICHI BUIUM KEPIBHUM OPraHOM
MOJIITHYHOI NapTii», TOOTO HassBHUN HEBUYEPITHUHN MEpeiK MiJCTaB s
KOHCTUTYLIHHOI BiMOBIAAIBHOCTI JCTyTaTa, SIKUH IIJTKOM 3aJeXKHUTh BiJl
pIlICHHS TIOJIITHYHOI MapTii, a He TePUTOPIALHOT TPOMAJIH.

Bxazana Hamu 3aJIeKHICTB JICTTyTAaTIB 111e OUTBILE TIOCHIIIIACS 3 IPUHAHST-
TsIM 3MiH 70 3akoHy Ykpainu «[Ipo craryc nemyrariB micieBux paay» (3akoH
Ne 602-V), sikuit 3aKpinuB psiji CyNEPEewINBUX MO3HUIIH. 30KpeMa, KepiBHUMA
OpraH MOJITUYHOI MapTii MOXke M1030aBUTH CBOIM PILIEHHSIM JeryTaTa Horo
MaHzaTa y pa3i HeBUKOHaHHS OCTaHHIM MPOTPaMH 1€ MOMITHYHOT mapTii.

HenapemHo, Bka3zaHi mporajvHy BUKJIMKAIU 3aHEIIOKOEHHS SIK cepel
MPABO3HABIIIB, TaK 1 OMITUKIB. Y pe3ylbTaTi HAIOJIEIIUBOT 00POTHOU OYyIT0
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npuitasito Pimennst Koncruryniitroro Cyny Ykpaiaum Big 27. 05. 2008 p. Ne
11-pn/2008 cnpaBa m10A0 KOHCTUTYLIHHOCTI OKPEMHX IOJIOKEHb 3aKOHIB
VYkpainu B penaxuii 3akony Ykpainu «[Ipo BHECEHHS 3MiH J10 JeSIKUX 3aKOHIB
VYkpainu mozo crarycy aenyrtariB BepxosHoi Pagu ABroHomHo1 PecniyOmiku
Kpum Ta micueBux pam». Llum pilieHHAM BU3HAETHCS HEKOHCTUTYLIHHUM
HEBUYEPITHUI TepeiK MiJCTaB BiJAMOBIAIBHOCTI JelyTara MiCIIeBOI pajn
repes] KepiBHUM OpraHOM ITOJIITHYHOT MapTii.

OpHak y 3a3Hau€HOMY PIllICHH]I HE 3HANIIUIA BIAOUTTS TO3HUIIIsS Cyay 1I0-
JI0 TI030aBJICHHSI JIeNyTaTa MaHaTa y pa3i HeloJAep:KaHHs MPOrpaMHu IMoJTi-
TH4HOT TTapTii. [1ig mporpamMoro MomiTHYHOT MapTii pO3yMItOTh BUKIIAJT IIUICH
Ta 3aBJIaHb Ii€1 aPTii, a TAKOXK NUISAXIB X JocsrHeHHs. [IpudoMy y pisHHX
MOJITUYHUX TAPTil TaKi [l Pi3HATHCA 1 YHIQIKYBaTH iX JOCUTH CKJIaHO.
Hagenene hopMymoBaHHS He KOHKPETH3Y€ KOJIO 3000B’A3aHb JeyTara mepes
MOJIITUYHOIO MAPTIEI0, 32 HEBUKOHAHHS SIKUX MOYKE HACTAaBaTH BiJIIIOBI1aJIb-
HICTb,  OI[IHOYHHIA XapaKTep Kareropii « HeBUKOHAHHS IPOTPAMH MOJII THYHOT
naprii», Ha Hall OIS, MOXe BHKJIMKATH MPOOJIEMH, KOJIU IiJ Hel MOoxke
mianagaty Oynb-sSKUil BUMAJOK CylepewsnBOl MOBEeiHKY AenyTaTta. ToOTo
JIETTyTaT 3aJIUIIAETHCS LIJTKOM 3aJIS)KHUM y CBOTi poOOTi Bij pillleHb NapTiii-
HUX OpraHiB, IO CBITYUTH PO MOPYIICHHS TapaHTId WOTO JisSTLHOCTI Ta
HETaTHBHO MO3HAYAETHCS HAa PE3yJbTaTax poOOTH.

BupimeHHI0 OKpeciieHOT TpoOIeMaTHKK CITPUATHME BHECCHHS 3MiH JI0
Koncturymii Ykpainu ta 3akony Yipainu «[Ipo craryc nemyratiB MiciieBux
paz», e Ciijl AeTanbHINIe KOHKPETU3yBaTH BiATIOBIIHI ITi/ICTAaBU BiATOBI-
JTATBHOCTI JIenyTara rnepes] KepiBHUMH OpraHaMy MOJMITUYHOIT apTii.

3. Yyiixko, MOIIOIINI HAYKOBH CITIBPO-
oitauk HJII nep>xaBHOTO OymiBHHUIITBA
Ta MiCIIEBOTO CaMOBPSAyBaHHI AKaje-
Mii IpaBOBUX HAayK YKpaiHU

I[luTaHHA KOHCTUTYUIHUX 3acaj] HAlIOHAJIbHOL
Oe3nexku B YKpaiHi

CKJIaHICTh Ta aKTyaJIbHICTh ITUTaHb, SIKI CTOCYIOTHCS 3a0e3MeYeHHS
HaIllOHAJILHOT O€3MeKH ChOTO/HI, € XapaKTepPHOIO MIPAKTUYHO JUIA BCIiX KpaiH
cBity. I, 6e3ymMm0oBHO, YKpaiHa He € BUHATKOM II0JI0 bOTO. Lle 3ymoBiIeHO
MepeyciM MOMITHO TCHICHIIIEO 0 3pOCTaHHs 3arp03 Pi3HOTO XapakTepy
SIK O€3Meli KUTTEASUTLHOCTI JIFOAMHU ¥ TPOTPECUBHOMY PO3BUTKY CYCITiTb-
CTBa, TaK 1 (YHKIIOHYBaHHIO IEPXKABH.

HarionanpHa Oe3mneka € 6araroacrieKTHIM CHCTEMHHM ITOJTi THKO-TIPaBO-
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BUM SIBHIIIEM, SIKE, 3 OJHOTO OOKY, MiJJIa€ThCsl TpaHCHOPMAIIil 3aJIeKHO BiJ
CYCIJIBHO-IIOJIITUYHUX, €EKOHOMIYHUX Ta IHIIUX BHYTPIIIHIX Ta 30BHILIHIX
YMOB, a 3 APYroro — 3alIe)KHTh BiJI CHCTEMH HAI[lOHAJIBHHUX IHTEPECIB, SIKi
CKJIaNIMCS B JICprKaBi, Ta 3MICTY, COIPSIMOBAHOCTI 1 KUTBKOCTI 3arpo3 im. Lle
CBIJIYUTH MPO SCKPABO BUPKEHHUU JMHAMIYHUH XapakTep MpoOlieM HaIlio-
HaJIbHOI Oe3nekH, o noTpedye 30CepeyKeHHs MMIBHOT yBark 10 MUTaHb
3a0e3IeueHHs HAI[lOHAIBHOT Oe3IeKH, K1 TIOEAHYIOTh HEOOXIHICTD SIK 3a-
XHCTY HaIllOHAIFHHX 1HTEPECIB Bi Pi3HOTO POy 3arpo3, TaK i 3a0e31eucHHs
TaKUX YMOB iCHYBaHH:I JIIOAMHU, AE€P>KaBU 1 CyCHIJILCTBA, SIKi FapaHTyIOTh
MOXUIMBICTD 1X YCEOIYHOTO MPOrpecy.

MerToro 3a0e31eueHHs HalllOHAIBHOT Oe3IIeKH € ONTUMAJIBHUI 11 cTaH,
AKUI nependayae niaATpUMaHHs IEBHOTO OajlaHCy MK HEraTUBHUM BILIMBOM
Ha 11 00’ €KT 1 OT0 3/IaTHICTIO TO/IOJIATH 1IeH BIIMB 200 BIACHUMHU pecypca-
MH, a0 3a JOMOMOTOI0 BiIOBIIHUX MEXaHI3MIB Ta CIEHiaJIbHUX OPraHiB.
Ieii ctan 3a0e3reuyeThesi CUCTEMOIO SIK 3aralbHUX 00’ €KTUBHHUX 1 Cy0’€K-
TUBHHUX YMOB (€KOHOMIYHHUX, OMITHYHUX, COIIaJIbHUX ), TaK 1 CHeNiaJbHUX
FOPUIUYHIX YMOB, 32C0O0IB 1 IPOLIEAYP, SKi Y CBOTM CYKYITHOCTI CIIPHUSIOTH ii
3a0€3MeYeHHIO.

HopmaruBHa 0CHOBA € OJTHUM 13 BOXKJIMBUX €IIEMEHTIB MEXaHi3My 3a0e3-
NeueHHs HalioHaIbHOT Oe3neku Ykpainu. Tomy npuitaattss OCHOBHOTO 3a-
KoHY 28 uepBHs 1996 p. Biirpago BayKJIUBY POJIb Y CTBOPEHHI KOHCTHTYIIIH-
HUX 3acaJl 3a0e3NeueHHsI Hal[lOHATbHOI Oe3MeKU BCepeIMHI KpalHH Ta iHTe-

VYKpaiHu sIK IOBHOIPABHOTIO Cy0’€KTa CBITOBOI'O CIIIBTOBApUCTBA. AJDKe
(hopMyBaHHSI TOBHOIIHHOTO PEXMMY HAIllOHAJIBHOI Oe3neKku nependadae
BUOIp mpiopuTeTiB 1 aHaNi3 (HAKTOPIB HAI[IOHATLHOI O€3MeKHn Ha PiBHI 0CO-
OnMBO1 cTparerii, TOYaToK SKOT 3aKiagaeTbes nepeayciMm B OcHOBHOMY 3a-
KOH.

Kareropist «HanioHamsHa Oe3Mekay 3ragyeThes y IeB sITH CTaTTsIx Kon-
CTUTYLI. Y Hill BCTAHOBJIEHO OCHOBHI ITapaMeTpH AisSIbHOCTI yIIOBHOBAXKe-
HUX OpraHiB JIep>KaBHOI BiIau y cdepi HalllOHAIBHOT OE3MeKH; 3aKIIaIeHO
npaBoBuUil (hyHJAMEHT BpaxXyBaHHSI MOXKJIMBUX BUKITUKIB 1 3arpo3 Ta KMOBIp-
HOT aKTHBHOI peaKiii Ha HAX; BU3HAYEHO M1 BTPYYaHHS ICPIKABH B KUTTA
JIFOJIMHY; 3aKPITICHO BUXIIHI Hayaia Jyisi TOTOYHOTO 3aKOHOIABCTBA I[0/I0
3a0e3redeHHs HalioHAIbHOT Oe3MeKH.

BusnavaneHe 3HaYeHHS IS ASUTLHOCTI y cepi HalioHaIbHOT Oe3MeKn
MaroTh MoJokeHHs: KoHCTUTY1i1, B IKMX BUKJIa/IeHI OCHOBHI 3aCa/id KOHCTH-
TyuiHoro nany. I[lepm 3a Bce ue crarti 3, 16, 17, 18 OcHoBHOTO 3aKoHY.
BoHu BifiirpatoTh pojib OCHOBHUX MPUHIUIIIB, sIKI BU3HAYAIOTh TOAAJBIINN
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3MICT PABOBOTO BILTMBY Ha Pi3Hi CepH CYyCHIIBHUX BiTHOCHH, Tepeadaya-
FOTh YYacTh YCiX Tajy3el mpasa B X peajisallii, Hajexarb JI0 BCiX Cy0 €KTIiB
npaBa. ToMy 3aBlaHHs 1O 3a0€3ICUCHHIO HANlIOHAIBHOI O€3MEeKH MalTh
0a3yBarucsl Ha CyBOPOMY ITiIKOPEHHI 0a30BUM KOHCTUTYLIHHUM TPUHIU-
mam.

Brim nmonoxeHHs, sIKi periiaMeHTYIOTh IUTaHHS HAlllOHAIBHOT Oe3IeKH,
Oyi1o 6 JOPEYHO 3aKPIMTUTH JeTaJbHIllle B OCHOBAX KOHCTHTYLIIHOTO Jay.
OpHak cripobu KOHCTHTYIIIHHOTO pedopMyBaHHS y Liit cdepi cimig mpoBoIH-
TH IOCTYIIOBO, IOMipPKOBaHO, 11100 HE CTBOPIOBATH HOBUX TPYAHOLIIB Y
KOHCTUTYI[IHHOMY PEryJIIOBaHHI CyCHUIBHUX BiTHOCHH.

Bucokwuii cTymiHb y3araibHEHOCTI KOHCTUTYIIIMHUX HOPM MOXE YCKJIIa/I-
HUTH 1X peaizalilo, y 3B’ 43Ky 3 UMM IOTPiOHA IX JeTai3alis y NOTOYHOMY
3akoHONIABCTBI. [10TOUHE 3aKOHOIABCTBO € MOPIBHSAHO 3 KOHCTUTYIIIErO OB
JIMHAMIYHHUM 1 MOYKE IIBUJIKO BJIOCKOHAJFOBATHCS 3 METOIO HAHOLIBIIT TOBHO-
ro 3a0e3nevyeHHs HallioHaIbHOT Oe3nekn. KoHKkpeTu3alliss KOHCTHTYIIHHIX
HOPM Y IOTOYHOMY 3aKOHOAABCTBI CTBOPIOE IIEPEIYMOBH ISl IEPETBOPEHHS
IOPUIMYHOT KOHCTUTYIT Ha (DaKTHYHY.

VY cdepi HamioHanbHOT Oe3nekn npuitHsaTo 3akoH «IIpo ocHOBH Harrio-
HaJIbHOI Oe3nexu Ykpainu» Bix 19 uepsus 2003 p., Ykazom IIpesunenra Bin
12 mrotoro 2007 p. npuiinsaTo Crparerito HalioHAIBHOT Oe3NeKn YKpaiHu.
Pa3om 3 TuM cycrisibHi BiTHOCHHU y cdepi HaIliOHATBHOT O€3MeKH BPEryIbo-
BaHI 3HAYHUM MACHBOM IHIINX 3aKOHIB. Tak, YWHHE 3aKOHOAABCTBO MICTHTh
3aKOHH, SIKI CIIPSIMOBaHI MPOTH KOHKPETHUX 3arpo3 y chepi HalioOHAIbHOT
0e3IeKH, BU3HAYAIOTh MPABOBUI CTATYC OKPEMHX CY0’ €KTIB 3a0e3ICUCHHS
HallOHaJbHOI Oe3IeKH, ependadyaoTh NisIbHICTE Y chepl HalllOHATIbHOT
0e3nexu y KpUTUYHUX CUTYaLisX, 311HCHIOIOTh PETyIIOBaHHs MUTaHb Halli-
OHAJIbHOI OE3MeKH Y OBCAKACHHOMY JKUTTI.

Hopwmu KonctuTyiii i Y4MHHOTO 3aKOHOABCTBA 111010 3a0e3eueHHS Ha-
LIOHAJILHOT OE3MEKH Y IIJIOMY BiJIIIOBIIAI0TH BUMOTraM 1OOYIOBU B YKpaiHi
MPaBOBOI1 JiepykaBU. Ba)ITMBUM TOCSTHEHHSIM Ha [bOMY IIUISAXY €: BU3HAHHS
JIIOIMHY 1 TPOMaJITHIHA TOJIOBHUM 00’ €KTOM HaIllOHAJLHOI OE3MeKH; 3aKpi-
IUIEHHS Y 3aKOHOAABCTBI NPUHLUMIIAMU 3a0€3Me4eHHs HallilOHaIbHOT Oe3Ie-
KM — TIPIOPUTET MpaB 1 CBOOO JIFOUHU 1 TPOMAJISIHU, BEPXOBEHCTBO ITPaBa,
YiTKE PO3MEKYBaHHS IOBHOBA)KEHb Ta B3a€MO/III0 OPTaHiB JIeP)KaBHOI BIaan
y 3a0e3reueHH] HallioHaNbHOI Oe3meku. OHAK 11l TOJIOKEHHS TaK 1 3aJH-
[IaThCs JACKIAPATUBHUMHU, SKIIO 3a0e3MeUCHHs OS3TeKH JIFOJMHU HE BBaXKa-
TUMYTb AJIs ce0e IMPIOPUTETHOIO CIIPaBOIO BCi OPraHu AeprKaBHOI BIAIH,
MICIIEBOTO CAaMOBPSIyBaHHS Ta TPOMaJIChKI OpraHizaitii.

Kpim Toro, 10BOANTHCS KOHCTATYBAaTH, 1110 HA Cy4acHOMY eTari B YKpa-
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HI crcTeMa 3aKOHO/IaBYOT0 3a0e3MEeUCHHS HAllIOHAILHOT OC3MEKU Ma€E PsiJl
HEJIOMIKIB. 30KpeMa, HOpPMATHBHO-IIPaBOBa 0a3a MiCTUTh IPOTAIIMHH Y pery-
JIIOBAaHHI BIIMOBIHUX CYCIUIBHUX BIIHOCHH y Lil cepi. OnHiero i3 cyTTe-
BHX MPOOJIEM € BiZICYTHICTh UITKMX MEXaHi3MiB BTIJIEHHS 3aKOHO/aBUNX
MIPUITUCIB Ta HAYKOBOTO TIIX0/Ly /10 Au(epeHIlialii 3akOHOJaBCTBA 3a MpPio-
PUTETHUMH CKJIaJOBUMH HalliOHAJbHOI Oe3nexku. YnuMano HOpMaTHBHO-
NIPABOBUX aKTiB MICTATh IIOHSTIHHI amapary, siKi cynepedarb OfUH OJXHOMY.
e yckimagHIOE IPaBO3aCcTOCOBHY IisUTBHICTD ACPXKABHUX IHCTUTYIIIH.

VY3arajabHIOI0YM, MOXHa 3a3HAaYyUTH, 110 B YKpaiHi CTBOpEHa
KOHCTUTYLI{HO-IIpaBOBa OCHOBA 3a0e3MeueHHs HalllOHaJIbHOT Oe3IeKH, Ka
BKITIOYA€ CYKYIHICTh OCHOBOIIOJIO)KHMX HOPMAaTUBHO-IIPABOBUX aKTiB, L0
MICTATh IOPUAMYHI IPUHLUIIHA Ta HOPMH, CIIPSIMOBaHI Ha MIPABOBE PETYIIIO-
BaHHS CYCHUIBHUX BIIHOCHH Yy c(epi 3a0e3meueHHs HalllOHAIbHOT Oe3IeKn
KpaiHu. Pa3oM 3 MM KOHCTUTYIIHHO-TIPABOBE PETYJIFOBaHHS BIIHOCHH Y T
cepi 1Ie Janeke BiJi JOCKOHANOCTI, IO MOB’s3aHO 13 (POPMYBaHHSIM HOBOT
CTPYKTYPH €KOHOMIYHHX, ITOJITHYHHX, COLIATbHUX Ta JyXOBHHUX pealliil 5K
BCEPEAMHI KpaiHH, TaK 1 Ha MDKHapoaHiH apeHi. Cy4acHUil cTaH mpaBoOBOi
OCHOBH 3a0€3Me4YCHHS HAllIOHAJIbHOT 0E3MeKH MOXKHA BU3HAUUTH SIK CTaH
CHCTEeMH, sika iepeOyBae Ha eTari (OpMyBaHHsI, 8 TOMY 0€3yMOBHO Ma€ PHCH
TIEPEXiTHOTO TEePiofy.

A. Onynpienko, MOJIONIINNA HAYKOBUH
cniBpoo6iTHUK HJII nepsxaBHOrO OYy/IiB-
HUIITBA Ta MICIICBOTO CaMOBPSITyBaHHS;
AllpH VYkpainu

KonuenryajabHi nMTaHHA aAMiHiCTPATUBHO-
TePUTOPiIaTbHOIO YCTPOIO YKPaiHH
30anaHcoBaHMUN PO3BUTOK TEPUTOPIi HEMOXUIIUBUN 0€3 yI0CKOHAJICHHS
TEPUTOPIATBLHOT OpraHi3aLii BIa/y, 10, y CBOO YePTy, HEPO3PHBHO OB’ SI3aHO

3 aJMIHICTPaTUBHO-TEPUTOPIAJIBHUM YCTPOEM KpaiHH.
[IpoGnema peopranizaiii Ta epeKTUBHOCTI (DyHKI[IOHYBaHHSI CUCTEMHU
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TEPUTOPiaNBbHOI OpraHizamii BIaayu € CbOTOIHI A YKpaiHU HaA3BUYAHO
aKTyaJbHO0. AJle MAXOIU A0 11 PO3B’sI3aHH, Y TOMY YHCIII CEPEl HayKOBLIIB
Ta MPEACTABHUKIB BIagu YKpaiHH, € PI3HOBEKTOPHUMHU. X04a OCTAaHHIMHU
pOKaMH ¥ aKTHBI3yBaJIOCsS OOTOBOPEHHS METOJOJOTIYHUX 1 MPHUKIATHUX
po0OJIeM 3 YIOCKOHAJICHHS a/IMiHICTPaTHBHO-TEPUTOPIaIEHOTO YCTPOIO, OJT-
HaK CHCTEMHOCTI Y IIiif poOO0Ti Ha Jiep>KaBHOMY piBHI HE CIIOCTEpIraeThcs. Y
LOMY 3B’SI3Ky 3a3HAUMMO, 1110 TEPUTOPialibHI peopMu Mau Micue GakTiy-
HO B YCIX CycCimHIX 3 YKpaiHOIo JiepkaBax, okpiMm bimopyci.

AIMIHICTpaTUBHO-TEPUTOPIAILHUEN yCTpiii — 1€ He pocTa mpodiema
PO3IIOALTY TEPUTOPIi Iep>kaBy Ha MeBHI yacTUHU. Hacammepen, 1ie mpodiema
BJIaJ¥ Ta 11 oprauizariii, K y IEHTPI, TaK 1 B TEPUTOPIaIbHUX YTBOPEHHSX. Y
IIpolieci CTAHOBJICHH: 1 PO3BUTKY HAIIO1 JepKaBU MU 3ITKHYIHUCS 3 TUM, 11O
JOTeTep 3aKOHOJABYO HE BCTAHOBJIICHUH CTAaTyC TEPUTOPIaTbHUX OAMHUIIb,
3akpituiennx y Koncruryuiil Yipainu'. Cripobu npuiinsti 3akoH «IIpo
aJMIHICTPAaTUBHO-TEPUTOPIANbHUI YCTPil YKpaiHW» He yBIHYAIUCS YCITi-
XOM.

3 MEeTO0 MiBUIIEHHS e€(EeKTUBHOCTI YIPaBIIHHA TEPUTOPISIMU IJIS 3a-
Oe3reueHHs BUCOKOTO PiBHA IX COLIaIbHO-eKOHOMIYHOTO PO3BUTKY IIOUMHA-
104U 3 apyroi moaoBuHU 90-x pp. XX CT. HaMararThCst CHOPMYBATH MPOTIO-
3UIii OO BIOCKOHAJICHHS aIMiHICTPaTHBHO-TEPHTOPIAIBHOTO YIIPABIIIHHS.
Tak, Konnenist aqminictpatuBHOi pehopmu B YKpaiHi, 3aTBEpKeHa YKa30M
[pesunenTa Yipainu Bin 22 aumasa 1998 p. Ne 810/98, mictuna okpemwuii
PO3.1iJ1, IPUCBSTYCHUH TpaHC(HOpMAIlil TEPUTOPIAIEHOTO YCTPOIO Ta CUCTEMHU
MICIIEBOTO CaMOBPSAYBaHHS. 30KpeMa, O9iKyBaIOCs IIepPeayciM MepeTBOPH-
TH 10ro HU30BY JIAHKY LUIAXOM J0OPOBUIBHOIO 00’ €IHAHHS HEBEIMKHX Te-
puTopianbHUX rpoMaj (popMyBaHHS KOMyHAIBHUX 00’ €IHAHb TEPUTOPiaTh-
HUX TPOMaJI) YKPYITHEHHS CAMOBPSTHUX aJIMIHICTPATUBHO-TEPUTOPIaTbHUX
OJMHUIIb, a MOTIM — yYTBOPEHHS arioMepaliil HaceJIeHUX MyHKTIB, IPOBe-
JICHHSI EKOHOMIYHOTO paioHyBaHHs. [IpU4oMy O3UTHBHOIO PUCOIO ITi€d
KOHIICTIIIIT BBAYKAEMO T€, IO Mependavasocs Iporec CTAaHOBICHHS HOBHX
HU30BUX aJMIHICTPaTUBHO-TEPUTOPIAIbHUX YTBOPEHbD 311HCHIOBATH IIJISIXOM
MIPOBE/ICHHS JIEP’KABHO-TIPABOBUX EKCIIEPUMEHTIB y pi3HUX obnactsix Ykpa-
{HU. AJie TaK 1 He BiIOYI0CS ONpaIfOBaHHS 3aPOIIOHOBAHHX MOJIOKEHb, HE
OyJ10 pO3pO0JICHO MEXaHI3MIB 1X peaizallii.

VY 2005 p. npakTHUYHO OJHOYACHO C(HOPMYBAIOCS TPU MIAXOAU 0
aIMIHICTPaTUBHO-TEPUTOPiaIbHOTO peopMyBaHHs Yipainu. [lepumii — Bu-

! Cucremy afMiHICTPaTHBHO-TEPHUTOPIAIILHOTO YCTPOIO YKpaiHU CKIIAJA0Th: AB-
ToHOMHa PecrnyOmiika Kprm, obnacri, paiioHu, MicTa, pailOHH B MicTaxX, CEJIHIIA i cella
(4. 1 cr. 133 Koncrutynii Ykpainn).
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KJIaJIeHo y 3aKkoHonpoekTax «[Ipo teputopiansHuii ycrpiii Yipainmy, «IIpo
MiCIIeBE CaMOBpSsITyBaHHs rpoMaany, «IIpo camoBpsityBaHHS paiioHy», «I1po
CaMOBpsIyBaHHs 001acTi», «IIpo BHeceHHs 3MiH 70 3akoHy Ykpainu «IIpo
MiCIIEBI JieprKaBHi afMiHicTparttii»; apyruii — y KoHmenii YkpaiHchkoi acorri-
arfii MicleBUX 1 perioHalbHUX Biaj; TpeTii — y Konnemnii peopmyBaHHs
nmyOnivHOT agMiHicTpanii B YKpaiHi, po3po0iieHol He3aIeKHOI0 TPOMAJICHKOI0
HAyKOBO-aHAJIITHYHOIO OpraHi3amicto «L{eHTp momTHKO-TIpaBoBHX pedopm».

ChOTOJIHI € OYEBUJHHUM HEJIOJIK: KOHIENTYaJIbHOTO MiAXOAY J0
PO3B’s13aHHS TPOOJIEM MMPOBEICHHS a/IMIHICTPaTUBHO-TEPUTOPIaIbHOI pe-
(hopmu Ha MiCLIEBOMY Ta pEriOHAIBHOMY PIBHSIX Ha 3acajiax JeleHTpati3ailii,
JICKOHIICHTpAIII1 BJIaJIHUX MOBHOBAXEHB, CYOCHIIapPHOCTI, 10 PO3B’sI3aHHS
npoOJIeMH 3MiHH YIIPABIIHHS TEPUTOPISIMH HEMAE.

Ha mei#t yac HeoOXiNHO po3B’sI3aTH MPOOIEMH aJMiHICTpaTHBHO-
TEPUTOPIaJIbHOIO YCTPOIO, OA0JIATH TEPUTOPiaIbHI KOMi3ii, KOJIM B MeKax
OJIHOTO HACEJIEHOT0 IyHKTY PO3TalllOBaHUM 1HIINHM HaceneHui myHKT. Kpim
TOT0, BXKJIIBUM BOAUA€THCS Ha 3aKOHOAABIOMY PiBHI epea0adnTi MeXaHi3-
MU CTUMYJIOBaHHS YKPYIHEHHSI TEPUTOPiaIbHUX TpoMaz. Y Oyab-aKOMYy
pasi yKpyIHEHHsI TOBUHHO BiJI0yBaTHCS BUBAXKCHO, 13 BCEOITYHUM BUBYCHHSIM
MUTaHHSI MOJI0 TOLUTBHOCTI 3MiHH aJMiHICTPaTHBHO-TEPUTOPIaIbHOI Opra-
Hizauii reputopiil. Hanpuknaz, cpoOu Tak 3BaHOr0 «KOMAaHIHOTO 3IUTTSDY
MYHIIUNATITETIB 3aKiHIyBAJIMCS HEB/IAYEIO0 HABITh Y TAKUX BUCOKOLIEHTPA-
J30BaHUX KpaiHax, sik Opaniis. Hapnakwu, ycmixy gocsranu npu 00’ €JHaHH1
MYHIIUIATITETIB Ha TOOPOBUILHIM OCHOBI. HaBiTh SIKII0 HOBI KOPIOHH HaJI-
MYHIIHTIATBHUX YTBOPESHB IPOBOIMIINCS «3BEPXY», 1€ poOUIIOCS Ha TiJ-
CTaBl TPUBAJIOTO JIOCBILy MIKMYHIITUIIAJILHOT KOOTIEpallii Ta I0CIi/KEeHb, 10
3a0e3neumy BceOIuHUN 00K roCIoiapChKuX, ICTOPUYHUX 1 KYJIBTYPHHUX
3B’SI3KIB MYHIIIUTIATITETIB.

B VYkpaini ciig He IpoCTO 3MIHUTH MEX1 TIEBHUX TepUTOpiid. Mae iTucs
nepeayciM Mpo MOMyK MPUHIIMIIOBO HOBOT MOJIEJl BIJIHOCUH «IICHTPHU-
perioHm», sika mepeadavae 3MiHy i poJii IEHTPY, 1 POJIi PETiOHIB IPH OHO-
yacHil ix moaudikarii; mpo KOMIIEKCHY 1epedyoBy icHyrouoi B YKpaiHi
CHCTEMH JIeP’KaBHOIO YIIPABJIiHHS Ta MiCLIEBOTO CAMOBPSIYBaHH:, sIKa CTaHe
e(heKTUBHOIO, TTPO30POI0, OJIM3BKOIO JI0 MOTPEO 1 3aIUTIB HACEIICHHSI.

OTxe, IPOBOAMTH aJMiHICTPAaTUBHO-TEPUTOpiaNbHY pedopMmy, He 1o-
€JTHYIOYH 11 TIepediTy 3 JIOCSATHEHHSM PealbHOTO CAMOBPSIyBaHHS Ta 3aJIH-
IAI0YH KOHCEPBATUBHY CTPYKTYPY YIPABIIHHS Ha MICISIX, HA HAI OIS,
HEMa€ CEHCY.
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ITUTAHHS ICTOPII
AEP>XXABM I ITIPABA

B. Pym’anyes, 4neH-KOPECIOHIEHT
AlIpH VYkpainu

JupexTtopisa Ykpaincbkoi Hapoanoi Pecny0utiku
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Ta NOLILYKHU CTPAaTerii 1ep:KaBOTBOPEHHS

[ponec nepxaBoTBOpeHHs B YkpaiHchKiii HapoaHiit PecyOmini noou
JupexTopii BinOyBaBcs 3a QyKe CKIQIHUX 1 CyIIEpPESWINBHX YMOB: y Oe3Ha-
CTaHHUX NOIIyKax (GOpPMHU AepKaBU Ta CTpaTerii Aep>KaBOTBOPEHHS 1 KOJIM-
BaHHX y BUOOP1 30BHILTHBOIOIITHYHOT Opi€HTAIII].

14 nucronana 1918 p. mijepu MONTUYHUX YIPYHOBaHb, 10 BXOMIIH JI0
Vipaincekoro HamionansHo-/lepikaBHoro Coro3y, yTBOPHITH IJIst KeplBHI/IHTBa
TIOBCTAHCHKMM PyXoM npoty retbMana I1. Ckoponazicskoro JIupekropiro. i mo-
YaTKOBHH CKJ1az OyB TakuM: ToioBa — B. Bunanaenxo (npeacrasauk Y C/IPID),
unean — C. Tlermropa (YCJPIL, npencraBank cidyoBux crpinbiiis), O. [1Bens
(mpencraBuuk CenstHebkoi Criiikw), I1. AHApieBChKHH (COIIATICT-CAMOCTIHHUK),
A. Makapenko (mo3anapTifiHui, npeCTaBHUK 3aTi3HHYHHUKIB)'.

[icns nporonomenss I1. CkoponaacbKuM IpaMOTH PO 3pedeHHs, 14
rpyaas 1918 p., Jdupekropist ¢paktnyHO npuiinmia 1o Biagd. Llum akrom
cKacoByBayach Ykpainchka JlepikaBa rerbMaHa CKOPOIAICHKOTO i BiIHOB-
nsutack Ykpaincbka Haponna Pecny6Omika, xoua daxr BinmHosnensast YHP ne
OyB odimiitHo mporonomenuii Jlupekropiero, a nuIe BUMLITUBAB 3 11 TOBHOT
Ha3BU — «Jlupekropia Yipaincekoi Haponnoi PecryOmikuy. Aje Ko mo-
IISIHYTH Ha 3MICT BiiHOBJIeHOT Ykpaincekoi Haponnoi PecmyOmiku, To ciin
Bu3HaTH, 1110 Bijg YHP uacis Llentpansuoi Paju Opanacs nuine Hazpa. Dop-
Ma JeprKaBH 1 opraizauis ii BULIMX BIaJHUX CTPYKTYP IPUHIMIIOBO Bij-
pizssnack Big YHP noou LentpansHoi Panu, Ha 1mo npsiMo BkazyBaB Ipo-
BijHMH Jiiep Ykpaincbkoi Hapoanoi PecryOmiku, ronosa [enTpanbroi Pajn
M. I'pymieBchbKmid: «5 CTOSB Ha TiM, IO 3 BiTHOBJIEHHSM YKPaiHCBHKOI peciy-
Ok Tpeba BEpHYTHCH 0 TOTO MOMEHTY, Jie ii iCHyBaHHS OyJ10 TiepepBaHe
AKTOM HIMEI[bKOTO HACUIILCTBA. Tpeba MporoJIoCHTH HEBAXKHUMH aKTH TeTh-
MaHCbHKi, BiTHOBUTH 3akoHH lleHTpansHoi Panu, ckiukaru ii camy, abu Bif
Hel NPUHHSAIO MOBHOBJIACTh HOBE NMPaBUTEILCTBO i BOHA Iepeaasa Ipea-
CTaBHUIITBO UM TO YCTAHOBYMM 300paM, 4YM iHIIIN IHCTaHII. AJie ChOTO HE
XOTIJIM Hi MpaBi yKpaiHchKi maprii, Hi J{upekropis. Bona poduna Besiki 3a-
XO/IH, 00 3aTPUMATH B CBOIX PyKaX HEOOMEKCHY BIIACTHY .

lomo BubGopy dopmu ykpaiHChKOT AepkaBu J{UpeKTopis OMMHUIACS Y
CKJIQTHOMY CTaHOBHIII. Po3mowasmmm 36poitny 60poTs0y mpoTn reteMana 1.
CkopoIma/icbKoro, BOHa THM CaMMM BiJKuJajla FeTbMaHaT K aBTOPUTapHY,

" Ennukionesist ykpaino3nascta. CrioBHuKoBa yactuna. JIbBiB. 1993-1996. —
T.2.-C.515.

2 I'pywescokuti M. C. ABrobiorpadis. 1914—1919 pp. // Benukuii ykpaineup:
Marepianu 3 xuTTa Ta AisasHOCTI M. C. I'pymescekoro. — K., 1992. — C. 218.
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AHTUIEMOKPATHYHY Ta aHTUYKPaiHCBKY (hopMy aeprkaBu. HenaBus criaamu-
Ha JIep)KaBHOTrO OyIIBHUIITBA B YKpaiHi crioHykajia JupexTopito 10 po30y-
JIOBU YKPaiHCBHKOI JIep)KaBU Ha 3acaiax KIaCHYHOTO MapiaMeHTapu3My Ha
B3ipenb LlenTpanshoi Pagu. Ane napanenbHoO icCHyBajla paAsHCbKa MOJIENb
JepaBHOCTI B Pocii, NpuXuiIbHUKH SIKOT OyJIM HaBiTh Y IPOBOJII AHpeKTOpii.
Ha npaxruni upexropist He moBepHYynacs 10 iei napiaameHtapusmy Llen-
TpanbHoi Pajiu i He cnipuitHsia inero pecryOmniku Pan, a Tomy Oyia 3mMy1ieHa
IIyKaTH CBiif 0coONMMBHil IUIIX Po30ynoBH yKpaiHCHKOI nepskaBHOCTI. [1pn
[OMY HasIBHICTb JIOCBIi Ty pO30y/I0BH IapiaMeHTChKo1 peciyomiku LlenTpais-
Hoto Pasioro, 3 oJiHOTO OOKY, 1 IPAaKTUKA PaJITHCHKOTO OyAIBHHUIITBA B YKpaiHi
ta Pocii — 3 ipyroro, crajau CBOEpIIHUMH Opi€HTUpAMH JIJIs WieHiB Jlupek-
TOpIi 1 MPOBIAHNX YKPATHCHKHUX MOJITHYHUX 1 JEpKaBHUX Jis4iB APYroi
VYkpaincekoi Hapomroi Pecryoniku. [Tapagoke monsira y Tomy, o Mix
HUMH OyJTH MaJIKi MPUXHIBHUKA 000X IIUX HAMPSIMIB JAePKaBOTBOPEHHS. Sk
HACJIIJIOK IIeW pO3Io/i WwieHiB JIupeKTopii MpU3BiB 1O CBOEPIAHOTO CUMOi-
03y aHTHUIIONIB JIE€P’KAaBOTBOPEHHS — «TPYAOBOTO MPUHILHUITY», IO MEpea-
OadaB c(hopMmyBaHHS BepTHKali TpynoBux Pan, siky 6 BiHuaB Konrpec tpy-
JIOBOTO Hapomy. AJie KypiajibHa, HerporopiiitHa cucrema Budopis Ha KoHrpec
MaJIO YMM BiIpi3HsIIACS BiJ] OLIBIIOBHIIEKOI BUOOPUOT CHCTEMH.

Tomy Mmaifke pik, TOOTO TTOJOBHHY 3 BIZBEACHOTO JUIS HEl ICTOPi€I0 vacy,
JIpeKTOpist BATATHIIA Ha [OLIYKH CTPATETii IEPKaBOTBOPEHHSI', & KOJIM BPELIITi-
PCIIT BU3HAYMIIACS 3 HEIO, Hi Yacy, Hi CHII JIs BTIICHHS 1i B )KUTTS BXKe He OyI1o.

bina Jlupekropii nosnsrana B ToMy, 10, BEIyYd HEMPUMUPEHHY 00pOTHOY
3a [MOBAJICHHS T€ThMaHCHKOTO PEXKUMY, BOHA OLIBIION MIPOIO BUCTYIIAJIA MPO-
T ocobducrocTi [1. CkopomaackKoro Ta HOro OTOYeHHsI, HK MMPOTH IreThMaHa-
Ty SIK MOXITUBOT (DOPMHU YKpaTHCHKOT JIepsKaBHOCTI. YHACIIOK 1iboro Jupexk-
TOpIis HE MaJIa BJIACHOI YiTKOI MPOrpaMu 3 TIOAAIBIIOT pO30YA0BH YKPaiHCHKOT
JIEPYKaBHOCTI, 1110 CTaJI0 HASIBHUM Y TIEPIIIi 3K JIHI Micist 3pedeHHst rerbMana [1.
Ckopomnajichkoro Bij Biaau. [Ipuxin 1o Biaau upekropii 14 rpymas 1918 p.
BUJIMBCS HE B KOHKPETHI MPAKTUYHI CIIPaBHU JeP>KaBHOTO Oy/TiBHUIITBA, & B
LTy HU3KY CBSITKYBaHb 3 IPUBOLY CBOET mepeMori. | e Oysm 3My1ieHi BU3Ha-
TH HaBiTh KepiBHUKHN [lupekropii. Tak, ogun 3 minepiB Aupekropii B. Bunnu-
YEHKO 3 MMPUKPICTIO mHcaB: «Ilepemn HaMu CTOSIB IIUTHI PSIJT KPUIYIHX ITHTaHb
HAIIOT TIOJIITHUKY, B/l IKMX 3aJie)Kayio icHyBaHHs PecryOriku; Kpyr Hac TBO-
pHBCsI Xaoc, 3 IKUM Tpeba Oy10 HeraitHo movaTu HalicepiiosHilry 00poThOY;
HAac jkaryue >KAajiu Bci cepio3Hi nomituyHi naprii B Kuesi. A Mu He Moru

! Tus.: Konunewnxo O., Konunenrxo M. «[Ipyra» YHP: crpoba icTOpHKo-TeopeTHY-
Horo anauizy // [IpaBo Ykpairu. — 1996. — Ne 8. — C. 54.
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Tyau ixaru, 60 mrad rorysas Berym [omosroro Oramana B Kuiy!.

Bocbmoro rpyaus 1918 p. Iupekropis Yipaincekoi Haponnoi PecmyOiti-
KH ypouucto Bcrynuia a0 Kuesa. [ nume 26 rpyaas 1918 p., To6To Tinbku
yepes MiBTopa MiCAIsI Iicis cTBOpeHHs JupekTopii Ta modaTky MOBCTaHHS i
Maibke depe3 JBa THIKHI Micisl TIOBAJICHHS TeThMaHaty, Jupekropis onpu-
JIFOITHMJIA CBIM MIporpaMHuid TOKyMeHT «/Jlekiapartito Jlupexropii YkpaiHChKOT
Haponnoi PecyOmikm». A Bech 1ield yac HaceIeHHs MaiKe HiY0ro He 3HAJIO
PO OCHOBHI 3aBJIaHHsI COIIaJIbHO-MOMITUYHOI Tporpamu Jupekropii. | komn
119 IporpaMa Oyja ONpuIIOAHEHa, BUSBHIIOCH, 110 B CBOEMY apceHasi u-
PEKTOpisl MaJia JIHIIIe 3araibHi racia 2.

Jexnapartist mporoJonryBaa JiKBiJaIifo TeTbMaHCHKOI JEepKaBH 1 BiJl-
HOBJICHHSI He3aJIe)KHOI YKpaincbkoi Haponnoi PecriyOniku. lamni lupexropist
OTOJIOIITYBAJIa PO T€, [0 BOHA HAMATa€ThCsl BCTAHOBHUTH OallaHC M PEBO-
moniiauMu pedopmamu 1 opsakoM. OHAK TepeBara MpH [bOMY SIBHO
HajaBasiacs nepinM. Y nekiapauii 4iTKo IpOCTEXKYIOThCS JBa aCHEKTH:
COLIIaJIbHO-eKOHOMIYHUH Ta TPOMaICbKO-TIOJII THYHHHA.

VY comianbHO-€KOHOMIYHOMY BiJTHOIICHHI OOMPABCS MPUHIIUIIOBO AHTHU-
BJIaCHULBKUI HarpsiM. [IpuBaTHa BiacHICTh epecTaBaja OyTH rapaHTOBa-
Hoto. Jlupekropist nexnapyBana: «Bci apiOHi cesssHCBKI TocmoaapeTsa i Bl
TPYIOBI TOCIIOIAPCTBA 3ATUIIAIOTHCS B KOPUCTYBAaHHI 1X MOMEPEIHIX BIIAC-
HUKIB <... > pelITa 3eMeJIb IEPEXOAUTh Y KOPUCTYBaHHS Oe33eMeJIbHUX Ta
MaJl03eMeNbHUX CeIlsH, a B IIEPILy Yepry THX, XTO IIIOB y BilichbKo Pecrry-
OmiKY U1t 6OpOTHOM 3 OyBIIMM TeTEMaHOM. BepXoBHE MOPSIKYBaHHS III€0
3emieto Hanexuth Jupexropii YHP. 115 mocraHoBa cTOCY€EThCS TAKOXK MO-
HACTHPCHKHUX, IEPKOBHUX 1 KA3CHHUX 3EMEIIbY °.

Slkio quBHUTHCS Ha 1ie oNokKeHHs Jlekiapaiii sk Ha IpaBHUYE, 110
MaJI0 YHOPMYBATH OJIHE 3 )KAary4uX IMHUTaHb PEBOJIOINIT — 3eMelbHe, a He
MPOCTO SIK HA MOMYJTICTChKY 3asiBy, TO MOYKHA IIOMITHUTH, IO PSIJ 3alTUTaHb
3aMIIMINCh B Jlexnapaliii BIIKpUTUMU: BOHA HE Jajla BU3HAYESHHS TOHATTA
«MaJI03eMeIIbHI» CeIISTHU; He OYII0 3p03yM1IO, K MEePEepO3MOIUIATH 3EMITI0 —
JIOOABJIATH TUM, Y KOTO ii Majo, 4d BiOMpaTy HAJIUIIKK Y THX, XTO 11 Mae
0araro; BUHHKAJHM TPYIHOII 3 BU3SHAYCHHIM «TPYIOBUX TOCIONAPCTBY —
OTXe, MOKHA 00pOOIATH 3eMITIO CHITaMU BJIacHOT ciM’{ abo HaiimaTH JuIst
L[bOT'O 1HIINX; 3QJIMIIAIOCS HESICHUM, SIKI IPIOPUTETH MAIOTh Ti, «XTO MILIOB

! Bunnuuenxo B. Binpomkenns Haiii. (IcTopis ykpaiHChKOT peBOJIOLIT: Mapelb
1917 — rpymens 1919 p. ): ¥V 3 4. - K., 1990. - Y. III. - C. 163.

2 VkpaiHCBhKa CyCIUIbHO-MOMTHYHA yMKa B 20 cTOMITT. JJOKyMEeHTH 1 MaTepiau:
V 3 u./ Yiopsi.: T. I'yauax i P. Couansruk. — Hero-Mopk, 1983. — T. 1. — C. 408-412.

3 Koucruryiiini aktu Ykpaiau: 1917-1920. Hesigomi kouctutyiii Yipainu. —
K., 1992. - C. 100.
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y BilicbKko PecryOmikny, 1 5K iX CIIBBITHOCHTH 3 IONIEPEAHIMH MTOTOKESHHIMH.
HapermnTi BUHHKA€e 3alIMTaHHS: HABIIIO OYJI0 pO3MAIOBATH MPUCTPACTI 1 60-
PpOTHOY MK PI3HIMH IPOIIAPKaMU HACEJICHHS Ha CEeJIl, SIKIIO I1i TIOJIOKEHHSI,
SIK 3asBJsIa cama J{upekTopis, MaJin THMYAaCOBUH XapakTep, a OCTaTOYHO
3eMelibHe TUTaHHA MaB BUpiuTH KoHrpec TpynoBoro Hapoay? B3arani Bu-
KITMKA€ 31MBYBaHHS MPOTOJIOMICHHS COLIAIiCTHYHHUX MIEPETBOPEHb Ha CEIi 3
BH3HAHHSIM BEPXOBHOI JIep:KaBHOT BIACHOCTI Ha 3€MJIIO JTIObMH, 3HAYHA
JaCTHHA SIKMX HaMarayiacsi BIMHHUTH IIe Pik ToMY, 3a gaciB LleHrpansaoi Pann,
1 SIKi HEe 3pOOMIIH KOJHUX BUCHOBKIB 13 TIOTIEPETHIX TOMHUIIOK.

Xoua 3HaYHOIO MIpOIO 1€ MOSCHIOETHCA TIEI0 ICTOPUYHOI0 0OCTAaHOBKOIO:
no-nepiie, BUOyX comiamicTUYHUX peBotolniii B HiMmeuunni Ta ABCTpo-
VYropiiyHi JaBaB MiICTaBHU JJIsi BACHOBKY IPO [TOYATOK CBITOBOT COLiaTiCTHY-
HOT PEBOJIIOLIIT; TO-APYTe, POCIHCHKI OLIBIIOBUKH, 3aBISIKH COLIAIbHIN Je-
Marorii, MaJIu IEBHI YCIIiXH y 3aJly4€HHI Ha CBii OiK IIMPOKOIo 3arajry CessH
1 poOiTHUKIB. Yci 11l 00cTaBUHU N00pe OauniIy 1 yCB1IOMITIOBAITU TIPOBITHI
YKpaTHChKI MOJITHUYHI Ta JAepXaBHI Jis4i 1 HE MOTJIM HE BPaxOBYBaTH iX y
cBoiii nisttbHOCTI. «Henaui [enTpansaoi Pagau B onepe/Hio 100y peBOIIO-
il i MOIUPEHHS CUMIIATIH 10 OUTBIIOBHKIB cepe]l yKpaiHChbKHUX Mac, — 3ra-
nysaB [. Mazena, — yce 1ie Ha 0ararboX BIUITHHYJIO TaK, III0 MOBJISB, TpeOa
W HaM, YKpaiHISIM, CTaTH Ha MO3UIIII0 COBITIB, 00 HE PO3IUTHCS 3 CBOIM
Haponom»'. I sk Haciizok JIUpeKTopist 3aCTOCOBYE COLIAIbHY JeMarorito,
TIPOTOJIOIITYE JIBO-COLIATICTHYHI Taclia, 30BHI Ay:Ke OJHM3bKi O1TBIIOBUIIBKIM,
aJie BUKOHATH 5IKi BOHA HE MOIJIA.

Binnosinno no dexnaparii Big 26 rpyass 1918 p. comianmictuyni 3axou
nependadanocs BKUTH 1 B IPOMHCIOBOCTI. JJupeKTopis nporosomrysaia, mo
BOHA «IIOCTABUTh Ha (habpHKax, 3aBOIAX Ta IHIIHX IIPOMHUCIOBUX YCTaHOBAX
JIepKaBHUN POOITHUYMIA KOHTPONbY. Lle, BIacHe KaxydH, He 11O 1HIIE, 5K
MEePUIMKA KPOK 10 OAEPKaBICHH €KOHOMIKH. AHAJIOTIYHUNA HaMip IpocTe-
JKYETBCS 1 B MIUTAHHI PO PO3IMOJILT MaTepialbHUX OJlar: «BCi (OPMH CIIEKY-
sl Jlupekropiss HUIUTHME OE3MOIIAIHO, HE 3YTHHIIOYUCH MIEpe]] KapaMu
BIICBKOBOTO Hacy» .

BinbHO 4K HEBUIBHO, aJie 11l 3aX0AU HEMHHYYE BEJIH 10 BOEHHOTO KOMY-
HI3MY» — IOJITHKH, SKY BXKE 3alpOBaKyBaIH POCIHCHKI OLIBIIOBUKH.
3po3yMijo, 0 TaKUX AYMOK Yy AisfuiB Jlupexropii He BUHUKAJIO 1 HaMipu
OyJM HalKpali, mpoTe e BUJAE IX HEBMIHHS Nepea0avaTH J0 KiHIST MOX-

! Maszena I. Yxpaina B orHi i 6ypi pesomrortii (1917—-1921). — IIpara, 1941—
1942. - T.1.-C. 74.
2 Koncruryuiitai aktu Yipainu: 1917-1920. — C. 102-103.
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JIMBI HACIIIKY BTUICHHS Y XKUTTS CBOIX mporpam’.

e OnuxuuM 10 OUIBLIOBU3MY BUINIAA€ IPOMAICHKO-TIOJNITUYHUH ac-
NeKT Aeknapariii Jlupexropii. Y Hiii MporoyonryBanocs CKJIMKaHHS HAOInxK-
yiM yacoMm KoHrpecy TpyaoBoro Hapofy, SIKUil «MaTuMe BC1 BEPXOBHI IpaBa
1 MOBHOBJIACTh BUPIIYBaTH BCI IIUTAHHS COIIAIbHOTO, EKOHOMIYHOTO Ta IM0-
JTiTHYHOTO KUTTS PecnyOmikn»?. THakie kaxyuu, KoHrpec TpymoBoro Ha-
POAY MHUCIHBCSA SIK BULIIH opraH Biaaau YHP, cBoepigHuii peBOMIOi HHIHA
napJiaMeHTt. AJie, 1[0 CTOCY€EThCS MOPSAKY HOro (pOpMyBaHHS, TO TYT MaJld
Mmicue neBHi npoOiemu. Konrpec TpyzoBoro Hapoay MaB oOMparucs He Ha
OCHOBI IEMOKPaTUYHUX IMPHHIHMITIB 3arajlbHOT0 BUOOPYOTo MpaBsa, a 3a
aMOpPHUM «TPYAOBUM MNPUHOUIOM». THM cCaMHM CBOIMH JiBO-
COLIaJIICTUYHUMU [IPOrPaMHUMU MTOJIOKEHHAMH B Taly3i 1€pKaBOTBOPEHHS
JupexTopid, K 1€ BiJ3HA4a Il HaBITh CY4YaCHUKU THX IOJil, BIAIITyBaIa
«3MaraHs 3 OUTBLIIOBUKAMH B JIBH3HI»’.

[Monoxenns nexnapanii Jlupextopii Oy HACTIIBKH OJI03Hi, 10 HE JTic-
TaJM MIATPUMKH HaBITh CEpe]] MIMPOKOTO 3arajly WICHIB ABOX MPOBIIHUX
panukanbHux comiamictuanux napriii — YC/IPII Ta YIICP, 3 npencraBHuKIB
SKUX BlIacHe 1 ckinananacs Jupekropis. I minkom 3po3ymino, mo i
MOMYJICTChKO-/IEMAroriuHi raciia 3ajJuiiainucs Ha namnepi, «a JisuibHICTh
Bitaau Jupexropii, — sk 1ie 3MymIeHi Oyl BU3HABaTH HABITH 1i JTigepH, —
BiZI0yBaJiach 30BCIM IO iHIII#, HEMMCAHIN 1 HEOTOOIICHIH Mporpami»*.

[opsiz 3 monrykamu cTpaTerii Aep:kaBoTBOpeHHs, JJupexTopis 3aiiicHo-
BaJIa KOHKPETHI 3aXO0JI MI0I0 TTOOY/IOBH JCPIKABHOTO amapary 1 mepeaycim
HOro BUIIMX JIAHOK.

26 rpyansa 1918 p. Oyno ctBopeHo nepmuid ypsia dupekropii — Pany
HApOJHUX MIHICTPIB ITiJ{ TOJOBYBAHHIM COIliaJI-IeMOKpaTa pagiuKaIbHOL
opienTariii B. UexiBchkoro. 3a CBO€I0 CTPYKTYpOIO KaOiHET Maiike He Biji-
pizusBes Bin ypsiny LlentpansHoi Paau i rerbmana 1. Ckoponasickkoro, mo
CBITUMTH TIPO i onTUMabHicTh. Jlo ckiiany kabinery ysiitmuu: B. Uexis-
CBKHIi — roJioBa i 3akopoHHi cripaBu; O. MUIIOK — BHYTPIIIHI cripaBu; M.
[amoBan — 3emenbHi cripasu; J. AHTOHOBUY — MuCTENTBO; M. BijiH-
CbKUi — Mopcbki cripasy; b. Martomenko — 310pos’s; I Itedan — nom-
ta i renerpad; b. Maproc — npogoBonbcTBO; C. OcTaneHko — TOPTriBis i
rpomucioBicTh; O. Ocerpkuii — BilichbkoBi cripasy; [1. XononHuit — ocBira;

! Tus.: Haenenxo FO., Xpamos FO. Ykpaincbka nepxasicts y 1917-1919 pp.
IcTopuko-reneTnunmii anamis. — K., 1995. — C. 203.

2 Koncruryuiitai akru Yepainu: 1917-1920. — C. 102.

3 Tonvoensetizep A. A. VI3 KMeBCKUX BOCIIOMHUHaHUI // PeBottonust Ha YKpauHe 1o
MeMyapam Oensix. — M. -J1., 1930. — C. 49.

4 Bunnuuenxo B. Bigpomxkenns Harii. — C. 180.
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C. Ulenyxin — roctuuisi; B. Mazypenko — ¢inancu; JI. Muxaiinis — npars;
I1. Mumumnmayk — ouisixu; 1. Jluma — peniriiiai cipasu; J{. CumoHiB — aep-
»aBHUN KOHTposep; I. CHIXKO — JeprKaBHUiA cekperap'.

Tyt cnig Binnaru HanexxHne upexTopii, 00 BOoHa BiJl caMOro 1Mo4arky
CBOET JISUTLHOCTI J10aa PO HaJIaro/PKEHHS IICHTPATbHUX OPTaHiB yIpaBIliH-
Hs. |3 mepmmx aHiB noBcranHd y Binauni Oymna copmoBana Tumuacosa
Pajna 3aBijyBauiB jep)kaBHUMU cripaBamu. Lleit opran He MaB 4iTKO O3Ha-
YEeHUX TIpaB 1 000B’sI3KiB, a OyB CBOTO POy JOPaIIUM opraHoM Jlupexropii
y CIIpaBax JepxaBHO-aAMIHICTPaTUBHOIO KUTTS. 3 Bin i3nom JlupexTopii 3
BiHHHMII BiH aBTOMaTHYHO MPUITMHKUB CBOIO MisUIbHICTH?.

Jlo npu3HaueHHs NepIIOro CKIaay ypsiy, IPOTATOM Maiie IBOX THIKHIB,
aaMiHicTpaTHBHY Biaay B Kuesi BukoHyBaB PeBoroniiiHIIA KOMITET y CKiIa-
ai 14 xomicapis *.

[Ipore HamaronuTn ePeKTUBHY POOOTY 1 KOHTPOJIIOBATH CHTYAIIIO B
VYkpaiHi UM opraHaM HE BAAJIOCS, OCKIJIBKM CTAHOBHUIIE HOBOI BIaan Oyi0
Jy’Ke CKJIaJHUM, a 1Ie He MOIVIO He BIUIMHYTH Ha TEMIIU 1 3MICT J€piKaBOT-
BOpYOro rnpotiecy. Pid y Tim, 10 Ta BeJMKa apMisi TOBCTaHIIIB, KOTpa 3a0e3-
neyunsia nepeMoxkHuii pyx Aupekropii Ha KuiB, po3raHysa 3 TaKorO K HIBUI-
KICTIO, 3 sikO10 BUHMKJIA. OCHOBY ii CKJIa/laJi CEJISHU, sIK1, TOBAJIMBIIN ICTh-
MaHCBKHI PEXKHUM, TOCIIIIAIH J0JA0MY, 00 TITHUTH MAaHCHKY 3€MJIIO, 10
4Oro 1€ 30BCiM HelaBHO 3akiukaa Jlupekropis. Takuii ctaH pedeit 3pouKy-
BaB Oe3nanas B Kpaini. Y 1919 p. YkpaiHy NOIHHYB IIIKOBUTHI Xaoc. «Y
HOBITHIH icTOpii €Bponu, — crpaseuBo 3ayBaxye O. CyOrenpHuid, —
JKOJIHA KpaiHa He TIepekKHBaa Takol BCEOXOIUIIOI0Y0T aHapXil, TaKOi 3aleKI10
00pOTHOM, TAKOTO OCTATOYHOTO PO3BAIly BIIAJH, IKHX y LIeH 4ac 3a3Hala
Vipaina» .

Poskian apMmii BimOyBaBcst came B TOH Yac, Koin YKpaina Oyna oToueHa
Boporamu 3 ycix 00kiB. [IlicTh pi3HUX BIHCHKOBUX CHJI JisUTM Ha 1 TEPUTOPIi.
Ha 3axoi cTosuM MoJIbChKi BIChKA, SIKi TIepeBaXkalll yKPaiHChKI 3a KiTbKic-
TIO 1 siKicTIO. HeraifHo miciis moBajieHHs reTbMaHaTy OCHIIMBCS PyX pajisiH-
CBbKHX BilicbK Ha YKpainy. Ha miBaeHHO-CXiTHOMY KOPJIOHI 30CepeKyBaJIHCh
pociiichki aHTHOITBITOBHIIBKI CHITH i TPOBOIOM reHepana Jlenikina. I1iB-
JleHHa cMyTa, 3 Ozecoro, MukonaeBoMm, XepcoHoM, Oyi1a 3aiiHATa (paHIly3a-
mu. Himenbka Ta ABCTpo-Yropchka apMii TpuMaiu «HedTpamite», 60 ix

' TenTpanbHuii Jlep>kaBHU ApXiB BUIIMX OpraHiB BIaJIH 1 ynpaBiiHHSI YKpaiHu.
@.1429.0m.2.C. 1. A. 2.

2 Bunnuuenko B. Bigpomkenns Hauii. — C. 192—193.

3 Tam camo.

4 Cyomenvnuti O. Yxpaina: icropis. — K., 1991. — C. 314.
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COJIJIaTH 37]aBaj 30POI0 1 aMyHILIIO I ITyKaJIM HATOH JUIS Bi1 131y AOIOMY.
Kpim Toro, B YkpaiHi BAHUKIIM COTHI aHAPXICTCHKUX OaH/I ITijl OPYIO0 Pi3HUX
oTaMaHiB, fKi J1uine (GopMaabHO BU3HABAIM Biany Jupekropii, a 1isnu Ha
CBill pO3Cy/l, IOBUIHHO 3MIHIOIOUM OPIEHTAILIIO.

Benuke nuxo JJupexTopii monsirano B TOMY, 10 BOHA HE MaJja BiANOBiI-
HUX e€(EeKTUBHO JIFOYMX OPraHiB, SKi O MPOBOAMIIM B KUTTA il Iporpamy 3a
TaKOi CKJIQJHOT CUTYaIlii. A MPUYUHOIO TOTO OYJIO T€, IO YCePEINHI TPOBOIY
Jupekropii He Oylio €THOCTI B TUTaHHI 11010 opraHi3amii Biaau. [le sickpa-
BO BHSIBIJIOCSI 1111 yac nposeneHHs 12—14 rpynns 1918 p. Tak 3Banoi «/lep-
JKaBHOT Hapaan», Ka MyCHJIa BUPILIMTH MUTAHHS PO MOAAJbILI NEPCHeK-
THUBU PO3BUTKY YKpaiHCHKOI nepxkaBHOCTI. [onoBa Jlupekropii B. Bunnuuen-
KO BHCTYIIaB 32 BCTAHOBJICHHS B YKpaiHi CUCTEMH paJ] Ha 3pa30K PaasiHChKOT
Pocii i kepiBHY posb mposerapiary B peouroirii . IIpotu mporo 6ys C. [let-
Tropa, SIKUil 00CTOIOBAB 1/ICF0 TIAPIIAMEHTAPU3MY, IO B YKPaiHCHKOMY KOH-
TEKCTI TOTO Yacy, 3a 00CTaBHH BiAMOBH J[MpeKTopii BiJl 3ampoBaKeHHS B
nito Koncrurynii YHP 1918 p., o3Havano ckivkanas YcraHoBdux 300piB. |
Xo4a OUTBIIICTh YyYaCHUKIB Hapa i BUCIOBUIIACH POTH PAISHCHKOTIO MPUH-
LUy 1 AUKTATYpH TpoJieTapiaTy i He3aMOXKHOTO CENISTHCTBA, OCTaHHE, 3a
nporo3suiieto B. BunHuuenka, Oyi0 3aMiHEHO Ha «IUKTaTypy TPYIAOBOTO
aromy» 2. Tak OyB 3aM04aTKOBAHUI «TPETii» MUISIX, KOTPHI MOJISATAB Y [par-
HEHHI CTBOPUTH «BEPTHUKAJIb» TPYIOBUX pajl Ha MICLAX — I'yOepHis, MOBIT,
a B ueHTpi — Konrpec TpynoBoro Hapony.

A TIOKH TOYMITUCSA 11 CYIIEPEUKH, BAKyyM BIIaJH Ha MICI[SIX 3alI0BHIOBAB-
Csl IIJISIXOM B1HOBJIEHHSI CTapHX JyM, IEPEBAYKHO aHTUYKPATHCHKUX, ITPaBO-
ecepiBChbKUX 3eMCTB TolIo. Ha nporuBary im Jlupekropis npu3Hayana Ha
MICIISIX CBOTX KOMEH/IAHTIB 1 KOMicapiB. AJie Ha IIi T0Ca (i YacTO MOTPATUISIIN
JIIO/TM HIKYEMHI, He3/IaTHI /IO JIEpXKaBHOI Iparli, a TOJIOBHE — HE JIEMOKPATH.
«EIMHOI0 03HAKOIO IPUTOAHOCTI Ha rocaxy, — 3rajaye B. BunHuuenko, —
CIIYXKHJIa «YKPATHCBKICTh» KaHAUAATIB» . A OepydH JI0 yBard Te, 10 MEXi
KOMIIETEHIIIT IMX KOMEH/IAHTIB 1 KoMicapiB He OyJIM TOYHO O3HAYEeHI 1 Jisuin
BOHH MPAKTHYHO OE3KOHTPOJIBHO 3 OOKY HEHTPAILHOI BJIaJU, CJIiJl TOTO/IH-
THUCH 3 JIyMKoto B. BUHHIYEHKA, 1110 BOHU BiJirpaid HETATHBHY POJIb Y PO3-
BUTKY PEBOJIIOLII, 00 «3IyLININ PEBOIIOLIHHY CAMOIISIbHICTD HAPOIHUX
Mac, <... > OACYHYJIH iX Bi/l aKTUBHOI Y4acTi y TBOPEHHI JKHTTS» *.

' Craxyn O. @. TloniTnyHi i npaBosi norisiau B. Bunuudenka // BicH. Akan.
npas. HayK Ykpainu. — 1996. — Ne 6. — C. 86.

2 Bunnuuenko B. Binpomkennst nauii. — C. 141,

3Bunnuuenxo B. Binpomxenns naii. — C. 141.

4 Tam camo.
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CraHoBHILE ypsiLy OyJ0 TSKKHAM I U yepe3 BiACYTHICTh yCepearHi
HOTr0 BiJI caMOT0 IMOYATKY CHUIBHOT JiHIT B TOMITHII. €1UHE, 10 00’ €THYBaJIO
IIPUXUIBHUKIB JupexTopii, Oyna 6oporhba nporu rerbmana I1. Cxopomnan-
CBKOTO Ta Horo ypsiay. 3 MaJiHHIM reThbMaHaTy po301KHOCTI e Oinbiie
nocuwInincs. I, K CBIIUUTH ICTOPUYHUIN TOCBiJ, CKPYTHO TOBOIUTHCS THM
MOJITUYHUM CHJIaM, KOTP1 CTAIOTh 32 KEPMO JEPKaBH JIMIIE BHACIIJOK 3a-
TIepeueHHs IIPOTPaM MOMEPEIHOTO PEKUMY.

IMpoTupiwust Mix TedisiMu Ykpaincskoro Hartionansno-/lepskasrnoro Co-
103y, 13 HaJp sikoro Buinuia Jupexropis, 3aruomosanocs. Kirodose BHY-
TPIIIHE MMUTAHHS, Yepe3 SIKe MK YKpaiHChbKUMH MOJITHYHUMH NapTisiMU
BiJIOYyBaBCsI PO3KOII, 3BOJIMIIOCH JIO TOTO, SIKOIO Ma€e OyTH HOBA BJajia — Iap-
JIAMEHTCHKOIO JIEMOKPATIEI0 (SIK TOTO XOTUJIM MOMIPKOBaHI COLIaIICTH) UM
YKpaiHCHKUM PI3HOBHIIOM pajl (40To JoOuBaucs JiBi paaukamn). OcraHHi
JIOBOJIMJIH, TIIO YKPATHIII MArOTh HAJIABATH CYCIITBHUM TIEPETBOPCHHSM TaKOi
K Bard, sK 1 HalllOHaJbHOMY BiIpOKeHHIO. «PasHChKa Blajia, — BiJ3HA4aB
B. Bunnnvenko, — moriia OyTH CKOHCTpYHOBaHa 110 TAKOMY IIPUHIIMILY, 11100
HaIllOHaJTbHUN yKpaTHCHKHUN Xapakrep ii 30epircs B MOBHIM Mipi # mo0 Bix
TOTO CIpaBa HANIOTO HAI[IOHAILHOTO BIAPOKECHHS U HAIIOI Jep>KaBHOCTH,
SIK HaliKpaImoro 3aco0y yist Toro, He moctpaxaanim»'. Ha e momipkoBaHo
HAJIANITOBAHI [Tl HAIIOHAJFHOI Opi€HTAIIl BIIMOBIIAJH, IO caMe 3aX0-
TJICHICTh CYCHUTBHUMH €KCTIEPIMEHTAMH 1 SIK HACJI/I0K I[bOTO ITHOPYBaHHS
HEeoOXITHOCTI CTBOPEHHS apMii Ta 1HINX IHCTUTYTIB JIEpXKaBH MPU3BEIH 10
najinas Lenrpansnoi Paau i mo miei momuiiku He Tpeda MOBTOPIOBATH.
OTxe, MaBHs IJieMa yKPATHChKOT IHTENITeHIIT — YoMy BiJIaTH MPIOPUTET —
COMLIANICTHYHIN PEBOIIOIIT YK HAIIOHAJTPHOMY BU3BOJICHHIO — 3HOBY Cisiia
B IX JlaBaX BOPOXHEUY i Oe3mams>.

Cyrmiepedku Ta B3a€MHI IOKOPH MEPEITKOIKAIN KEPIBHIKAM BiTHOBJICHOT
VYkpaincekoi Haponnoi PecyOmiku 3rypTyBaTtucs UIsl BTIIEHHS B XKUTTA
YKpaiHChKOT HaIliOHAJIbHO-/IEPKAaBHOI i7Ie1, 1 BOHU 3aMICTh [IOTO IIyKalln
BOPOTiB cepel OJHOIYMIIB. A 1 BOpOXkHeva Oyiia BUTiHA TIJIbKH BOPOTaM
VYkpainu — sik OLIMM, TaK 1 4epBOHUM.

Po3kon y cepenoBuIl COMiaNiCTHYHUX MapTiil HaNlepeoIHI CKIIMKAHHS
Konrpecy TpynoBoro Hapoay He JaBaB Maiike HiIKHX IIAHCIB Ha BUPOOJIEH-
HS €IMHOTO MiAXOAYy 10 NUTaHHS opraHizauii Biagu B YHP, xoua B ipomy
HanpsiMi JOKJIaJanu eBHUX 3ycuib. 16 ciuns 1919 p. BiaOynocs criiibHe
3acimanHs AupekTopii i ypsiy 3a y4acTio MPeACTABHUKIB Bijl CIYOBHX CTPLIb-
uis. Ha HboMy 00roBoproBaiucsi TpH BapiaHTH OpraHizallii BIaju: mpoJo-

! Bunnuuenkxo B. Binpomkenns namii. — C. 135.
2 Cyomenvnui O. Yxpaina: icropis. — C. 316.
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B)XYBaTH iCHYIOUY JIiHi0 JIUpeKTOpii; MPOTroIOCHTH AUKTATYpy IposeTapiary
Ha 3pa30K OiJbIIOBUIHKOT; BBECTH BIHCHKOBY JUKTATYPy Ha YOI 3 «TPiyM-
Bipatom» — C. Iletmiopa, €. Konosanens, A. Menbsauk. OgHaK KOTHUN
MPOEKT He OyB MiATPUMAaHMIA OIBIIICTIO YYaCHUKIB HapaaH, 1 ToMy Oyio
BUPIILICHO BCE 3aIUIINTH 03 3MiH 10 CKiInKaHHs KoHrpecy TpyaoBoro Ha-
poay, KU 1 MyCHB IPUHHATH OCTaTOYHE PIlIEHHS 3 MUTAaHb MPO HopMy
BIIaJu B YKpaiHchkiit Haponniit PecrryOminii Ta 3aTBepIuTH MepCOHaIbHUN
CKJIaJ] KEPIBHHUIITBA JICPIKABH.

B. €pmonacs, TOKTOp IOPUINYHHUX HAYK,
npodecop kadeapu icTopii gepxasu i
npaBa YKpaiHu Ta 3apyOiKHUX KpaiH Ha-
IOHAJILHOT FOPUINYHOT akaaeMii Ykpai-
HU iMeHi SIpociiaBa Mynporo
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MexaHi3M HapoaoBJIaaAs 32 KOHcTUTyHicwo YHP
1918 p. (10 90-pivusi KOHCTUTYLIHHOIO AKTA
Ykpaiun)

ITorpeba cuctemHoro oHosieHHs KoHnctutynii Ykpainu, noCuiIeHHs
OCHOBH IapJIaMEHTapu3My 1 yTBEpIKEHHs €BPONEHChKOT MOJIeNi IpeCTaB-
HUIIBKOTO OpraHy Halil BUMarae BpaxyBaHHS 1 BAKOPHCTAHHS O3UTHBHOTO
JIOCBIJ/1y Y BITUM3HSIHIA KOHCTUTYLIWHIN Tpaauiii. 90-piuust 3 IHS TPUHHSIT-
151 Korcrurymii Ykpaiacekoi Hapomnoi PecriyOmiku (CraryTy npo nepkaBHUIA
yCTpiid, mpasa i BompHOCTI Y HP) — cityiiiHa Haropa Juist iCTOPHKO-TIPABOBOTO
aHaJIi3y LbOr0 3HAMEHHOI'0 KOHCTUTYLIMHOIO akTa B 1cTOPii BITUM3HAHOIO
JIeMOKPAaTUYHOTO JI€PKaBOTBOPEHHS.

[NepemyciM HayKOBO 3HAYYIIIUM YSIBIISIOTHCS (DOPMYITFOBAHHS 1 3aKPIiIJIeH-
Hi y npunucax i Hopmax OcHoBHoro 3akony Y HP iioro ycraHoB4O1 yHKIT —
YCTaHOBYOT BJIaIM HApOAY, MEXaHi3My HapomoBnayis. PozpoOuuku «CratyTty
TIpo JiepKaBHAN yCTpiH, mpasa i BombHOCTH YHPY, a 11e uncnenna Kowmicist
VYkpaincekoi LentpansHoi Pagu (100 oci0), yrBopena mie 20 uepHs 1917 p.,
Tonosa YIIP M. I'pynieBchkwuii, itoro 3actymHuk A. CTernaHeHKo Ta iH., 1o0pe
yCBioMITI0Bau npaBoBe 3Ha4eHHss OcHOBHOTO 3akony YHP — «mepmioi
Koncrutymii Ykpainu»' ik OCHOBH ITPABOBOI CUCTEMH [EPIKABHOTO JKHTTSI
HOBOIIOCTAJIOI pecITyONiKy Ha pyiHax BikoBiuHOI camonepskaBHoi Pocii. Kon-
CTHTYIIiSL IOHOCHTh JIO HAC TIPOBIIHI i/1e1 TBOPIIIB YKPAiHCHKOI JICPKABHOCTI,
SIKI HAMAraJiicsi CTBOPUTH 3aKOHOJIABYI ITiJIBAIMHHU CIIPABEUTUBOIO CYCITITBHO-
0 JKHUTTSI%, yTBEPIUTH CIPABKHE HAPOJOBIAIS B YKpaiHi.

M. I'pymieBchKmii BBakaB: yKpaiHChKa IeMOKpaTisi HOBUHHA MaTH METOIO
3MILHEHHS i71e1 YKpaiHChKOI Aep>KaBHOCTI, OMIKUPEHHS ii B TpOMaJsTHCTBI,
BHXOBaHHsI HOTO B MOYYTTSAX 000B’SI3Ky TIepell Heto, epeMararouy napTiiHi
PO301KHOCTI TaM, Jie MOYMHAIOTHCS 1HTEpecH JepkaBh. s yKpaiHCBKOTO
JKUTTSI, TPOMAJICHKOI CBiJIOMOCTI, TiicaB BiH y cTarTi 1918 p., BaXiIuBuM €,
SIK 1 711 aHTUYHOTO I'POMaJITHUHA, KYJIBT IPOMau-1epikKaBy. Tak, K pumiLs-
HUH YU €JUTiH BUPOCTAB, )KUB 1 BMUPAB, IEPEKOHAHUH 110 TPOMajia-JIeprKaBa
iCHy€ 151 IOTO IacTsl — «TakK MOBMHHO OyTH #f Ha Ykpaiui»®. Inei Hario-

! Ipywescoruii M. X0 Taki ykpaiHii i voro Bonu xouyth. — K., 1991. — C. 32.

2 TuB.: Pym snyee B. O. YkpaiHncbka fepkaBHicTh y 1917-1922 pp. (dpopmu i
npobiemu po3oynosu). — X., 1996. — C. 71.

3 I'pywescoxuii M. Ha noposi HoBoi Ykpaiuu: raaku i mpii. — K., 1991. — C. 33—
48.
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HAJIBHOT 3TOJU 1 rapMoHii, anbTpyismy, Ha AyMKy lonoBu Y1IP, moBuHHI
YBIITH B KHUTTS, OyTH 3aKPIIICHUMH B 3aKOHOJIABCTBI, CTATH (PyHIAMEHTOM
nepokasu. [lopyiieHa Ty npobiema — 1ie ¥ nmpooiiemMa CBiJoMOro JIepKaBoT-
BOPEHHS, JI0BipU IPOMasiH 10 Aep:KaBH, AepXKaBHUX rapaHTid cBoOOaM
0COOHMCTOCTI, HAPOIOBIIAIIS.

Jemio mo-iHIIoMy TpakTyBaB JiepaBHICTh B. BunHu4eHKo. «... Hamoro
METO0, ICTOTHOIO, IPYHTOBHOIO METOFO Oylia He cama JIepKaBHICTh, — IHCaB
BiH 3romoM. — Hama meTa 6y/j1a — BigpoaskeHHsI, pO3BHHEHHS HALIOL
HANIOHAJBHOCTI, TPOOY/KEHHSI B HAIIOMY HapOAOBi CBOET HAI[IOHATBHOT
TiAHOCTI, 3100yTTS cux Gopm i 3abe3rneueHHs iX. JlepkaBHICTh ke € TUTbKU
3aci0 cei icrorHoi 1ini. | yepes e camuii porec 3100yBaHHsI cel aepiKaB-
HOCTI B)K€ MaB OH CITy)KHUTH MPOOYIKYIOIUM, HAIITOBXYIOUUM (HaKTOPOM»'.
Tox, y mepuiomMy BUIAAKy IPIOPUTET BiIIaBaBCs AEPKABHUM MEXaHi3MaM,
MOJITUYHUM IIPaBaM 1 iHTepecaM IPOMaJIsH JIepKaBH, y JPYyroMy — PO3BH-
HEHHIO HaIlii, 3a0€31eYeHHI0 3pOCTaHHs HalliOHAJLHOT T'1/IHOCTI.

Koncrurymiiine 3akononasctso Llentpansaa Paga posnodana cBoim [
YHiBepcanoM, IPUHHATUM T1 4eTBEPTHMU 3arajibHUMHK 300pamu 1—3 depBHs
1917 p. Bin 3akiukaB yKpaiHCHKHI HApOJ NPUCTYIHUTH 0 «HETaifHOTO 3a-
KJIQJIaHHS TiABAJIMH aBTOHOMHOTO JIaJly Ha YKpaiHi», JIeKliapyBaB IpaBo
HapOJly CaMOMY «ITOPSIIKYBATH CBOIM XHUTTM». [1’sita cecis LlenTpanbaol
Pamu 20 wepBus 1917 p. cxBanmna YHiBepca, o0paja KOMICIIO 0 po3pooiri
npoekty Craryty aBroHOMHOT Ykpainu®. Tak posnodanack poboTa 3 miaro-
TOBKH ii OCHOBHOTO 3aKOHY.

AJie akTHBHA 3akoHOoJaB4a pobora YLIP po3novanacs nuie micis na-
JiHHA pociiicekoro TumuacoBoro ypsiay i nporonomreHss B 111 Yuiepcami
Vkpaincbkoi Hapomnoi PecryOuiku, siki JOKOPIHHO 3MIHWIJIH 1 PO3IIUPUIH
MPaBOBE TOJIE TS 3aKOHOAAaBY0i poOOTH. JIOTIYHNM PO3BUTKOM JIepXKaBo- 1
3akoHoTBOpeHHs I{enTpansHoi Pagu cras 1i IV Vuisepcan®. [Iporosnomytoun
camocTiiHicTh 1 He3anexHicTs YHP, Pana miareeppkyBaia BCi JeMOKpaTuy-
Hi cBoOO/H, BukiajeHi B [11 YuiBepcani, npunucysana Paji HapoHUX MiHi-
CTPIB PO3MOYATH NIEPETOBOPH NPO MHP, BCTAHOBUTH JICPIKABHUN KOHTPOIb
HaJ GaHKaMH, TOPTiBJIEI0, 3a0€3MEINTH TTepefady 3eMIIi B PYKH TPY/SIIIINX
TOIIO. 3a HAIIMMHU TTiipaxyHKamH, LleHTpanbHa Pasa 3a 4ac cBOro icCHyBaHHS

' Bunnuuenxo B. Binpomkenns nauii. — Kui-Binens, 1920. — Y. 1. — C. 257.

2 Vkpaincoka [lentpansua Pana. Jlokymentu i marepiamu. Y 2 1./ Ha. AH Vkpa-
iam, [H-T icTopii Ykpainu, LleHTp. nepxk. apXiB BHIIMX OPTraHiB BT 1 YIPaBIIHHI
Vkpainu. T. 1: 4 6epe3nsa — 9 rpyaus 1917 p. — K., 1996. — C. 101.

* Tam camo. — C. 106-107.

* Tam camo. T. 2. 10 rpynus 1917 p. — 29 ksitaa 1918 p. — K., 1997. — C. 102—
104.
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npuitasuia 61u3pko 130 3aK0HIB Ta IHITUX HOPMATHBHUX aKTiB'. 3aBepIiaib-
HUM JIOKYMEHTOM, II[0 BTLTIOBaB KOHIIETITYal bHi 3aCaH JIePKaBOTBOPEHHS
it mapnameHTapusMy, crana Koncrurynia Ykpaincskoi Haponnoi PecryOmniku
(Craryt nipo nepraBHHI ycTpil, mpasa i BonbHOCTI YHP), npuiinsara Yipa-
fHcpkoro LlenTpanbHoto Pamoro B ocTaHHii IeHb CBOET AisTbHOCTI 29 KBIiTHS
1918 p. OTxe, 3 IBOX MOKJIMBUX aIbTepPHATHB (POPMYBaHHS HAPOIHOTO MPEA-
CTaBHHIITBA: Yepe3 CKIMKAHHS BCCYKPaiHCHKUX YCTaHOBYMX 300piB 1 MpH-
HHATTS HUIMH KOHCTUTYNIT a60 >k mpuitasaTTs Konerurymii YHP i BuGopuoro
3aKoHy camoto Payioro Ta mepeTBopeHHs ii B MOBHOIIIHHUMA MapjiaMeHT Ha
OCHOBI 3araJibHUX 1 MpsIMUX BHOOPIB — BOHa 00pasia OCTaHHIO aJbTePHATH-
BY, npuiiHsaBiM OcHoBHUM 3akoH YHP.

HaiiBaxmuBiIi MO THKO-MIPAaBOBI MPUHIIMITK, IO TIOBUHHI Oyin periia-
MEHTYBaTH OCHOBH KOHCTHTYIIHHOTO Jany, QyHKI[IOHYBaHHS MEXaHi3My
HapoJOBIA/Is, 3aKpIIICHI y niepmomy po3aini «CraryTy» — «3araibHi
MOCTaHOBU»?. 3aKOHO/ABeIb 4iTKO BU3HauaB: «CyBepeHHe npaBo B YkpaiH-
cbKiit Haponniit PecriyGmini Hanexxuth HapooBi YKpainu, 11e0To rpoMaisiHam
YHP BciM pazom» (CT. 2), «I1e CBO€E CyBepeHHE NPaBO HAPO/I 3IIIHCHIOE Yepe3
Bcenaponni 36opu Yipaian» (ct. 3). [Iporomnonryroun i yTBEpAKYOUH Ipe-
CTaBHUIBKY AeMokparito B YHP, po3pobuuku 1i Koncruryuii, He3BaXkarodu
Ha TOJIIIIHI CKJIa IHI MOJIITHYHI, EKOHOMIYHI 1 coIiaJibHI peail (poIoBKeH-
Hs Ilepmoi cBiTOBOI BiliHU, IPUCYTHICTb HAa TEPUTOPIi IHO3EMHUX BIHCBK,
po3mal rpoMaIsTHCHKOT BIHH ), HA BiIMIHY BiJI MEPIIUX PAASTHCHKUX KOHCTH-
Tyni y npunucax OCHOBHOTO 3aKOHY BTIJIOBAlIM HE JIUIIE KJIACOBI, a U
HapOJIHI, HAIlIOHAJIbHI IHTEPECH, CIIPABXKHE HAPOOBIA AL, BaxiuBumu
yMoBamH ioro peainizanii KoHcTutymis nepeabavae i 3aKpiruiroe MPHHIAI
JICIIEHTpaITi3allil, HaJaHHs 3eMJISIM, BOJIOCTSIM 1 TpOMaJiaM MpaBa IIHPOKOTO
CaMOBDsIIyBaHH:, a HAalllOHAJIbHUM MEHIIMHAM KyJIbTYPHUX [paB y Halio-
HaJIbHUX MEXax, BEPXOBEHCTBO MpaBa, pas i cBobox rpomansH YHP.

VY «CraryTi» 3anouaTkoBaHa i Ba)KJIMBa KOHCTUTYLIMHA TPaJULisl —
«[IpaBam rpomajisiH YKkpaiHn» MPHUCBSYEHO Horo apyruid po3ain (15 crareit).
TyT BaXKJIMBOIO CKJIAJIOBOIO MEXaHI3My HapOJOBIA ISl IIPOTOJIOIIYETHCS yCs
[IOBHOTA MOJIITUYHUX 1 IPOMaJIIHCHKUX IIpaB HacesleHHs PeciyOiiku, npaBo
OpaTH y4acTb «B OpYyLyBaHHIO ASPKABHUM 1 MICIIEBUM JKUTTAM Yepe3 aKTHB-
HY 1 TACHBHY y4acTh Y BUOOpaXx JI0 3aKOHOJIaTHUX YCTAHOB 1 OPTaHiB MicIie-
BOro camoBpsiayBaHHs» (CT. 20). [To30aBneHHs BUOOPUOro mpasa 3a KpUMi-

! lus. neranevHime: €pmonace B. M. Buili npeIcTaBHUIBKI OPraHU BIaid B
VYkpaiHi (icTopuko-npaBoBe qociipkeHHs). — X., 2005. — C. 194,

? Vkpaincoka Llentpansua Paga. Jlokymentn i marepiamn: ¥V 2 1./ T. 2: 10 rpyanst
1917 p. — 29 ksitHs 1918 p. — K., 1997. — C. 330-335.
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HaJIbHI 3JI0YMHU BU3HAYa€ThCsi BeceHaponHumu 300pamMul y 3aKOHOJaBIYOMY
MOPSIIKY. 3aKpiluIeH] Y KOHCTUTYHIHHIX HOPMaxX OCHOBHI IpaBa i cBOOOIN
rpomasiH PecryOuiku oknukasi Oyny 3a0€31eYUTH BPeTyJIIOBaHHS B3a€EMUH
0CcOOHMCTOCTI, CYCITUTLCTBA 1 IepKaBH, (PyHKIIOHYBaHHS JEMOKPAaTHYHOTO
pexuMy, HaHyBaHHS HalliOHaNbHOI 371aroau. OcTaHHINd, BOCBMUH, PO3iT
KoncTutyuii nependavas, 3 OrvIsily Ha CKJIAJIHI MOJITUYHI, EKOHOMIYHI 1 cO-
IiaJIbH1 YMOBH, 11O TPOMAJISTHCBKI CBOOOIN MOXKYTh OyTH 4aCTKOBO OOMEkKe-
Hi a00 MPUITUHEHI, MEX1 SKUX BCTAHOBHTH BUJIAHHUN CIICHiaIbHUN 3aKOH
«3BUYAMHUM NOPAAKOM». TUMYacoBe MPUIMHEHHS IPOMaSHCHKIX CBOOO
M X 0OMEeXKEHHs yXBaJIolThbcs Juiie Becenapoguumu 300pamu, a B pasi
HEMOXKJIMBOCTI 1X 3i0paHHst — Pajoro MiHICTpiB 3 000B’I3KOBUM 3aTBEP/KEH-
HSIM «IIBOTO PO3MOPSIKY» HaHOIMK4IOI0 ceciero 300piB.

Takum unHOM, KoHcTHTy1ist YHP 3akpimiroBana HalBaKIMBIII JeMO-
KpaTH4HI IPUHIMIIN: CyBEPEHITET HApO.Ly, HApOLOBIa A 3a 6€3110CEePEAHBOT
Ta MPEeACTaBHUILIBKOT y4yacTi HApOJy Y LEHTPAIbHUX 1 MICIEBUX OpraHax
BJIaJ, OOMEXXEHHS JIepXKaBHOI BIIaAM 3aKkpituieHUMH B OCHOBHOMY 3aKoHi
MpaBaMu i CBOOOIaMHU TPOMA/ISH.

«CraryT» Bu3HauaB y [II-1V posninax mopsgok oprasizanii opraHis
BJIaJ, iX IPABOBHUI CTATyC 1 MeXaHi3M 3a0e3nedeHHs Haponosianis B Y HP.
Po3nin «Opranu Bnangn YHP» nepen0auaB kitacHuHUIN PO3ITOILT BN, PO3-
MEXXYBaHHS KOMIETeHIIil Mi HUMHU. BepxoBHum opranom YHP nporoso-
mryBanucsi BeenapoHi 300pu, siki «0€3M0CcepeiHbO 3IHCHIOIOTh BUILY 3a-
KOHOAaBuy BiacTh y YHP 1 ¢popMyroTh BuUIli OpraHn BUKOHABYOI 1 CYIOBOT
Biaactu YHP» (ct. 23). Came mapmaMeHT BU3HAYAETHCS 3aKOHOAABIIEM TOJI0-
BHUM 1 IPOBITHMM THCTUTYTOM 3aJy4CHHsI IPOMAJISH JI0 JICPIKABHUX CIIPAB,
3a0e3nedeHHs po3BUTKy Y HP sk mapiamMeHTChbKol pecyOmiky.

Bubopawm no Beenapoauux 300piB, ix koMIeTeHIlii Ta opranizaitii pooo-
i B Koncrutyuii npucssiueno Habinpmmii 1 IV posain (22 crarti). Tyt
BHU3HAYAJIOCS, 1[0 BOHU OOUPAIOTHCS 3araJIbHUM, PIBHUM, O€3M10CEPEIHIM,
TAEMHUM 1 TIPOTIOPIIIHUM TOJIOCYBAHHSM Ha TPH POKH 3 PO3PaxXyHKY OIMH
nernytar Big 100 Tuc. Bubopiis. Jlemyratom mir Oyt oOpaHUil KOXKEH Ipo-
MaasiHUH PecnyOmiku, He oOMeXeHuH y npaBax, 3 IBaALSTH POKiB BIKY. Y
«CratyTi» c(hopMysIbOBaHI i BAXKJINBI HOPMH, BIJICYTHI B HACTYITHHX PaJIsiH-
CBKUX KOHCTHUTYLISAX — JACMYyTaTH Malli MPaLoBaTH 3a IUIaTHIO, TOOTO Ha
npogeCiiHmX 3acaaax, BOHU HE HECIIU BiIOBIAAILHOCTI 32 CBOIO MOTITUYHY
JisupHICTh. IIpoTe 1 TOH, 1 1HII KOHCTUTYLIIHI aKTH He nependadaiy HasB-
HOCTI B 3aKOHOJIABYOMY OPTaHi IMOJIITUYHOT OMO3HIII].

Koncrutyis nependayana it 1ocTpokoBuii po3myck Beenapoaaux 300-
piB, alie nuuIe Yepe3 AeMOKPaTUYHHIA MEXaHi3M: 38 IOCTAaHOBOI CaMHUX

156




300piB abo0 Xk 3a BOJICIO HAPO/IY, BUSIBIICHY 3asBaMH HE MEHIIIE 3 MJIH BHOOD-
1B, IepelaHuX Yepe3 Miciesi rpomaau [enepaiproMy cyiay YHP, «kotpwmid,
10 TIPOBIPIIi MPABOCHIIBHOCTI, TIOBIJOMJISIE TIPO II€ IOMaraHHsi BecenapoHi
300pu». HoBi BuOOpH 3a iX MOCTaHOBOIO «PO3IUCY€E» BUKOHABYA BJIaja.

Jocuts netanbHo B «CTaTyTi» IpOMuUcaHo ¥ MOpsIOK opraxizaiiii po0o-
TH MapJiaMeHTy: HOBUH HOTO CKJIaJa CKIMKae 1 Bigkpusae ['onosa 300pis,
oOpaHHi TIOTepeIHIM iX CKJIaJIOM, JIOKH He Oyae oOpaHuii HOBUil [omoBa,
HOT0 3aCTYITHHK Ta «TOBAPHIII» ['0JIOBH, YHCIIO SKUX BCTAHOBIOETHCS 300-
pamu.

Tonosa Beenapoauux 300piB BoJHOYAC MaB 3/1iiicHIOBaTH 1 (DYHKIIT ipeji-
craBuuirea YHP, amke nocany 1i [Ipesunenra Koncrutyiieto He nependa-
YEHO.

KoHncTuTyis BU3Ha4ana, mo cecii 300piB 30MparoThesl HE MEHIIE, HiXK
JBidl Ha PIK 3 EPEPBOI0 MK HUMU He Oijblie Tpbox MicAwiB. [lo3aueprosi
cecii MOIVIM CKJIMKATHUCS Ha BUMOTY I1’ITOI YaCTHHU [Ny TaTiB [1apJIaMeHTYy.
Moro piiieHHs BBaXKaIHCh «IPABOCHIBHAME» 33 MPHCYTHOCTI OLIBIIOCTI
CKJIay eIy TarTiB 1 OLIBIIICTIO TIOAHMX 32 111 pilleHHs rojociB. Kpamidiko-
BaHa OUTBIIICTh Y 3/5 royiociB nepeadayanacs Juiie Jiisl PIllieHb 3 PUBOIY
3MmiH 70 Konctutyii. [Lllono «BiaaiieHHsS TepUTOPIi», MPOTOIOIICHHS BiitHNA
Ta CIACTBA 1 Cy/Iy HaJl MiHICTPaMH, TO I1i TUTAHHS MAJIM BUPIITYBATHUCS JTBO-
Ma TPETHHAMH TOJI0CIB IPUCYTHIX JienyTariB 300piB. Y nIpaBoOBOMY MEXaHi3-
Mi oxopoHn OcHOBHOTO 3aKkoHY IiepeadaveHa i Taka BayKJIMBa MaplaMeHTChKa
MpOLEeAypa, SIK IOHOBIICHHS YXBaJld 3MIiH 0 HHOTO HACTYITHUM CKJIaJJOM
Bcenaponnux 360piB. Llporo pasy nporenypHa Hopma B KoHcTuTymii Bu-
Marae 3roJy «3BH4aiiHOi OUIBIIOCTI» rojiociB emyTariB. bes yxsanu 360pis
HE MOXYTb BCTAaHOBJIIOBATUCS MOAATKH, I€PKaBHI [TO3UKH, 3aCTaBH EPiKaB-
HOTO MaifHa, MPU30BU JI0 BIHICHKOBOT Ci1y»O0H, oroJomnieHHs BiiiHU. Beena-
POJIHI 300pH 3aTBEPKYIOTH MIXXHAPOJIHI IOTOBOPH, YKJIa ieHi Bij imeni YHP,
BCTAHOBITIOIOTH OJIMHUII MipH, Bar i MOHeTH B PecrmyOmiri.

[IpaBo 3akoHOMABYOI iHII[IaTHBH 32 KOHCTUTYII€I0 i BHECEHHS 3aKOHO-
JaBUMX TPOeKTiB Hagasasocs [Ipe3uaii 300piB 3a moromkeHHsM 3 iX Pagoro
CTapUIVH, NapTiiHUM Qpakiiism 300piB, TpyIam JemyTariB (He MEHIIE TPU/-
LSATH), YPSIY, OpraHaM MICI[EBOI'0 CaMOBPSAYBaHHS, sKi 00’ €IHYIOTh HE
Mmenine 100 tuc. BubopuiB, 6e3nocepeHb0 BUOOPIISIM Ti€l K KIJIBKOCTI 3a
3asBaMH, ITiATBEpDKCHUMHE [ eHepanbHUM cyoM 1 moganumu [orosi 360piB.
Bueceni 3akoHonpoexTr Masu rojasarucs [Ipesnmiero 300piB A0 BiAMOBiA-
HUX KOMICiii MapJaMeHTy, TOBOJIUTHCH JI0 Bimoma ypsiay. [Ticis oOroBopeHHs
LIMX 3aKOHOTIPOEKTIB Y KOMICISIX OCTaHHI Malli JOKJIAJIaTH iX 13 CBOIMH BH-
CHOBKamH 300pam, sKi i po3mIsiIaroTh 1i 3akoHonpoektd. Hopmu Koneru-
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TyLii, [0 BU3HAYAIH 3aKOHOJaBYY IPOLEYpY, Tepeadadany il mopsiIoK, 3a
SIKHM BHECEHI, aJie He yXBaJieHi 300paMy 3aKOHOIIPOSKTH TIEPSHOCHIIHCS Ha
ix HacTynHy ceciro. [IpoTe BiIXuiieHi 4n He pO3MISTHYTI 3aKOHOTIPOCKTH HE
MOIJIM PO3MIAAATUCh HOBUM CKJIaJloM 300piB, OUEBUAHO O€3 MOBTOPEHHS
3aKOHOTBOPYOI POLIEAYPH, 110 MAJIO IiABHUILYBAaTH SAKICTh 3aKOHIB.

[ToBHOBakeHHS 1 CKJIaJ 3rajyBaHux y KOHCTHTYLIT OpraHiB mapJaMeHTy
—IIpesunii 360piB, Pagu crapimH, ¢ppakiiii Ta KoMiciii — 3aKOHOAABLEM HE
BU3HAYAIIHCh.

[Tpomyrbraiiist 3aKoHiB Tiepedoavaia ix myOikarito 3a migmiucom [onosu
300piB 200 HOT0 «TOBAPHILIBY» i OHOTO 3 CEKPETAPIiB Y BUIIISI BUTSATIB 3
MPOTOKOJIIB 3aCi/IaHb MapJIaMEHTY, 5K 1ie poOwia panimie [{enTpansua Pana.
3akoHU 1 MOCTaHOBH 300piB HAOYBaJI YHHHOCTI 3 MOMEHTY X OJiep >KaHHs B
MICIICBHX YCTAHOBAX, SKIIO 1HIITUH OPSIOK BBEJCHHS 1X y JIif0 He OyB y HUX
nependauenuil. Takuil nopagok HaOyTTs YMHHOCTI 3aKOHIB 1 mocTaHoB Bce-
HapOJIHUX 300DiB 3HOBY K TaKW BPAXOBYBaB CKJIAJHI yMOBH (DyHKITIOHYBaH-
HSI TPAHCTIOPTY 1 3B’sI3KY B YKpaiHi.

MexanizMm HapoaoBias, nependadennii y Koncruryuii YHP, Bkirouas
HOPMH, 10 BPET'YJIbOBYBAJIH B3a€MOJIi10, KOMIIETSHIIIF0 BUKOHABYOI 1 CYI0BOT
BJIaJIM, OPTaHiB MiCIICBOTO CAMOBPsIyBaHHs. Pajia HApOJHUX MIHICTPIB «JIic-
Ta€e CBOIO TIOBHOBIIACTH BijJl BceHapoaHUX 300piB 1 TUIBKH Iepe HUMH Bif-
nosinaey». TyT BcTaHOBIIOBAJIOCH, 110 CKIalX ypany ¢opmye ix ['onosa 3a
morokeHHsM 3 Panoro crapua 3060piB i mogae ckiax MailOyTHHOTO ypsity
Ha 1X 3aTBEpKCHHsA. Y pa3i BUCIOBICHHS HEAOBIpH OUIBLIICTIO JEMyTAaTiB
300piB OKpeMOMY MIHICTPY YH BCBOMY YPSI/IY, OCTaHHI CKIIQIal0Th CBOT I10-
BHOBA)XXCHHS 1 yepe3 100y JermyTari 00MparoTh MIHICTpa Y1 BECh ypsia 32
BU3HA4YEHOIO npouenyporo. [lono po3mexyBanHs kommneTeHwii Mk Pagoro
MIHICTpiB 1 BUOOpHUMU MictieBuMH Pamamu, YiipaBamu rpomaj] BoJocTeH i
3eMellb, IKHM «HAJIKHUTh €JHa Oe3rmocepeHs MiclieBa BiIaja, TO TOBHO-
BaXEHHS ypsAy 0OOMEKYBAIIMCh — «HE BTPYYaTUCh JI0 CIipaB, THM Pamam i
YnpaBaMm BU3HAYCHUX», & «TIJIBKH KOHTPOJFOBATH 1 KOOPIMHYBATH iX JisUTh-
HICTB».

Bnaga cynoa B pamkax NMBUTBHOTO, KPUMIHAJIBHOTO 1 aJMIHICTpaTHUB-
HOT'O 3aKOHOJIAaBCTBA, BiANMOBIAHO 70 KOHCTUTYIIIT, Malia 371HCHIOBATUCS
iMmeHeM PecryOmiku, BUKITFOYHO CyTOBHMHU YCTaHOBaMU. BeeHapoaHi 300pu
MaJIi OOMpaTH KOJIETiI0 HAaBHIIIOTO CYIOBOTO OpraHy — [ eHepabHOTO CyIy
Ha I’ SITh POKIB.

HarmionansHiM MEHIIMHAM HaJaBajiocs MpaBo opranizaiii HamioHanb-

158



HHX COO3IB, sKi HAJLIAINCS [IPABOM HALIOHAIBHOIO 3aKOHOJABCTBA 1 Bps-
JlyBaHHS B MEKaX iX KOMIIETEHIIii. X BUIIMM mpeCcTaBHUIIEKEM OPTaHOM
Maiu cratn HarionansHi 360pn.

Sxmo nopiBaATH 3MicT OcHoBHOTO 3akoHy YHP i3 cyyacHumu iiomy
KOHCTUTYI[IHHUMH aKTaMU JIeMOKpaTU4HUX pecityonik — Koncruryii ®in-
il 17 manas 1919 p., Koneruynii Belimapebkoi pecnyOmiku 11 ceprus
1919 p., «Coro3HIM KOHCTUTYIIHHUM 3aKOHOM» ABCTpii 1 sxoBTHS 1920 p.,
TO TIOMITHI 3araJibHi MparHeHHs 3aKOHO/ABII 3aKPIMUTH B HUX YCTAaHOBYHI
XapakTep Jep’KaBHOIO 1 CyCIIJIBHOTO YCTPOIO, HAPOJOBIAA 1 IPaBOBUH
craryc rpomasia aepxasu'. Y «Craryti» YHP Beenaponni 36opu Bniepiie
BHU3HABAJIUCH BUIIMM 3aKOHOJaBUUM opranom PecnyOniku. [lioHepcbkum
Bunsigae i crpykrypa Koneruryuii YHP mono iepapxii perynisoBaHHX HElO
coLiaNbHUX BIIHOCHH, IPIOPUTETY MPaB 1 cBOOO rpOMaisiH, HalliOHATBHUX
MEHIIIMH JepKaBH.

Taxum unnoM, Koncrutynis YHP yTBepmxyBasia Taki IpUHIUIIN CBITO-
BOTO 1 BITYUM3HSIHOTO KOHCTUTYLIOHAJII3MY, SIK HAPOJOBJIa /1, BEPXOBEHCTBO
napiiaMeHTy, BU3Havyaia i mponucyBalia MeXaHi3M ix peasnisailii, mopsiok
opranizauii i IisUTbHOCTI OpraHiB JAepkaBHOI Biaau PecryOmiku. Beenapon-
Hi 300pu 32 OCHOBHMM 3aKOHOM BUCTYIAIOTh OPraHOM IEPBUHHOTO MPE/I-
CTaBHUIITBA, BOJIOMIFOTh MapJIaMEHTChKUM CYBEPEHITETOM, BUKOHYIOTh 3a-
KOHOJZlaBuY, IPEJCTaBHULIbKY, YCTAHOBUY Ta NapiIaMEHTChKOTO KOHTPOJIIO
¢yuxuii. [Torpu okpemi HeONIKU (HEBPETYJIbOBaHICTh IIPaBa BIACHOCTI,
mpo0ieM KOpAOHIB, MOBH, JiepkaBHOI cUMBOJIikU Tomo) Koncturynis YHP
1918 p. € Oe3nepeyHo BU3HAYHUM JIOCSITHEHHSIM BITYU3HSHOTO KOHCTHTYIIi-
OHaJII3MYy, 0araToBIKOBOTO PO3BHUTKY MOJITHKO-TIPABOBOI JTyMKH.

KoHcTuTyIIis1 HE Aisiia )KOIHOTO JTHS BHACIIOK T€ThMaHCHKOTO Mepe-
BOPOTY B JIeHb 11 NPUIHATTS, ajie i CbOroiHi BOHA 3aJIMILIAETHCS iICTOPUYHUM
3pa3KoM KOHCTHUTYIIi MapIaMeHTChKOT peciyOiiKi, OJJHUM 3 iICTOPUYHHUX
JDKepesl CydacHOTO KOHCTUTYIIHHOTO IpaBa YKpaiHu, BU3HAYHOIO MaM’ SITKOI0
icTopii nepaBH 1 npapa Haoi BiTuns3nu.

A. Kozauenko, nonent IloaraBcbkoro
dakynpreTy HanioHanbHOT FOpUIUIHOT
akazeMii Ykpainu imeni SIpocnaBa My-

! Koncruryuuu OypxyasHsix rocyaapets Espomnsl. — M., 1957. — C. 13-73, 881—
906.
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JpOTO

JisiIbHICTh 3¢MCbKHUX YCTAHOB TA IPOMAJAChKUX
koMiTeTiB IlosraBebkoi rydepHii (0epe3eHn-
gucronan 1917 p.)

[IpobGnema pedopmu MicLIEBUX OpraHiB BIAAM 1 CAMOBPSTYBaHHS MICIIs
JTIOTHEBOI Oyp Kya3HO-IeMoKpaTiuaHoi pesomornii 1917 p. y moexHanHi i3
HaIliOHAJFHO-BU3BOJIBLHUM PYXOM B YKpaiHi OCTaHHIM YacoM € OJHIEI0 3
aKTyaJbHUX T€M 1CTOPUYHOI Ta iCTOPUKO-IIPAaBOBOi HaykH. Pi3HOIIaHOBI
ACTIeKTH 3a3Ha4YeHOT poOJIeMH CTalld IpeAMeToM JociimkeHns B. @. Bep-
cTioKa, 1. I Bepxosuesoi, I. O. I'epacumenka, H. I1. €pomkina, O. JI. Kornu-
nenka, M. JI. Konunenka, 1. M. Jlebenesoi, O. M. Muponenka, B. . Pese-
ryka, B. O. Pym’sHuesa, B. ®. ConnareHka'.

ABTOp cTaTTi cTaBUB cO01 3a MeTy BU3HA4UTU poiib [loaTaBechkoro ry-
OEpHCHKOTO 1 TOBITOBOTO 36MCTB Y MPOIECI CTBOPEHHS 1 JISUTBHOCTI TPOMa/I-
CBKHX KOMITETIB, 1X TIPAaBOBE CTAHOBHUIIE Ta POJib Y (DOPMYBaHHI MiCIIEBHX
OpraHiB BJIaJiu.

Tperworo Oepesnst 1917 p. Tumuacouit ypsin Pocii yxsanus Jlexapaiiito,
AKa nependavaa IPOBEAECHHS AEMOKPaTUYHUX BUOOPIB 10 OpraHiB Micle-
BOT'O CaMOBpsiIyBaHHs>. AJie B)Ke Ha modarky 6epesHst 1917 p., He yekaroun
pO3poOKHM HOpMATUBHOI 0a3u, rPOMaJIChKI OpraHi3ailii CTUXIHHO PO3IIOYaIH
(hopMyBaHHSI TaKHX MICIEBUX YCTAHOB, SIKI MPETCH/IyBalId Ha Biaay. Bonu
IHIIIFOBAJIM CTBOPEHHS IPOMAJICbKUX, 36MEJIbHUX, MPOJOBOJIBYUX Ta

! luB.: Bepcmiok B. @. Yxpaincoka Llentpasnsia Pana: nepion cranosnensst // Yip.
icT. )ypH. — 2007. — Ne 2. — C. 23-46; Bepxosyesa 1. I'. [lisutpricts 3emcTB [IpaBoGepex-
Hoi Ykpaiau (1911-1920 pp.): ABroped. muc. ... kKaHz. icT. Hayk. — Uepkacu, 2004; ['epa-
cumenko I A. 3emckoe camoynpasnenue B Poccun. — M., 1990; Epowkun H. I1. ictopust
TOCYIApCTBEHHBIX YUPEKACHUA TopeBoonnonHol Poccun. — M., 1983; Konunenro O.,
Konunenro M. lepxasa i mpaBo Yipairm. 1917-1920. — K., 1997. — C. 29-33; Jlebeocsa 1. M.
CrBopennst ypsiay Ykpaincekoi Hapogroi Pecriy6miku i hopMyBaHHS cCHCTEMH BUKOHABYOT
Biau (depBerb 1917 p. — ksitens 1918 p.): ABToped. auc. ... KaH/. iCT. HayK. — 3anopix-
xs1, 2003; Muporenko O. HanioHansHi opraHu MicIIeBOT BIaay 1 yrpaBiinas // Mana eH-
LUKJIONe i eTHoaepxKaBo3HaBCTBa. — K., 1996. — C. 333-335; Pegecyk B. [lonTaBmuHa B
o0y Ykpaincekoi peomromii 1917—-1920 pp. — [Montara, 2002; Pym suyes B. O. Ykpain-
ChbKa JiepkaBHICTh Y 1917-1922 pp. HanioHanbHO-IeMOKpaTHyHa 1 passHCbKa albTepHa-
THBH: ABTOped. AHC. ... I-pa opu. HayK. — X., 1998; Condamenxo B. @. YkpaiHcbka pe-
BOJIOLIIS: icTopuuHmii Hapuc. — K., 1999.

2 Xpecromarist 3 icropii gepxaBu i nmpaBa Ykpaiuu: Hapu. moci6uuk. — YV 2 T. —
T. 2. JIrotuit 1917-1996 pp. / 3a pexn. B. 1. I'onuapenka. — K., 1997. — C. 9.
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(abpuuno-3aBoaCHKHX KOMiTeTiB!. Tak, 1 6epesnst 1917 p. mix wac 3acigan-
Hs ynpaBu KuiBcbkoi MiChKOT yMH 3a ydyacTio aenyTtariB [lepkaBHOI AymMu
B. Jlemuenka i /I. Ynuarosa, mpecTaBHUKIB BijI 3¢MCTBa, POOITHUYNX TTPOd-
CITIJIOK, HAITIOHAJILHKX 1 KOOTIEPATHBHUX OpraHi3alliii, BOEHHO-ITPOMHUCIIOBOTO
KOMITeTy OyJI0 yXBaJICHO PillIEHHS PO CTBOPEHHS Payu 00’ e iHaHUX rpoMaj-
chKHX opraHizauiii Kuesa ta ii BUKOHABY4OTO KOMITETY, SIKi TOBHHHI 30Cepe-
WTH BCIO MMOBHOTY Biaau y micti. [lo ckiaay Paju BBIHILIN TpeCcTaBHUKA
BiJl MICBKOTO IPOMAJICEKOTO YIIPaBIiHHS, TyOepPHCHKOI, MiCEKOI Ta OBITOBOT
yIpaB, 36MCbKOI'O COIO3Y, COI03Y MiCT, BOEHHO-IIPOMHCIIOBOTO KOMITETY,
Oip»KOBOTO KOMITETY, HalllOHAJIbHUX, KOOTIEPATUBHUX 1 POOITHUYMX OpraHi-
3alliif, ToBapUCTB — BChOro 58 oci6’. Paja npuiiHsia pileHHs II010 KOop-
JquHaIii cBoix il 3 TuMuacoBUM ypsiioM, ajne Bxe 4 Oepe3Hs 3 OyIUHKY
KuiBcpkoi Micbkoi ymu, Jie po3ranryBanacs Pana, Oyno 3HATO pociiicbkuii
IPAriop i BUBIMIEHO JKOBTO-ONAKUTHHI YKPaiHCHKHUiT Tiparop’.

Tpetboro Gepe3ns 1917 p. Ha cimpHOMY 3aciganHi [TonTaBchKoi MiChKOT
nymu 1 [TontaBebkoi ryOepHCHKOT 3eMChKOT yrpaBu i ronoByBaHHsIM C.
[BaneHKa Oys10 MPHUITHATO pillleHHs PO cTBOpeHHs KoMiTeTy rpomMaichKoro
cnokoro y cknaai 37 oci Ha o i3 MicbKuM ronoBoto C. CeMeHEeHKOM.
Micbka yma i 3eMCbKa yrpaBa cpopMyBaId THMYACOBUI CKIIAJ KOMITETY,
BH3HAYMIIN HOTO 3aBJIaHHS T4 PEKOMEH/TyBaJll CTBOPEHHS TAKUX KOMITETIB Y
MOBITOBUX MicTax rybepHii. [1’sitoro 6epe3Hs BiOyao0cs mepiie 3aciianHs
KomMiTeTy rpoMazicbKOro Crokolo, Ha sSIKoMy OyJI0 NPUIHATO PiLlIeHHS MPO
MPU3YNUHEHHS JISIbHOCTI XKaHIaPMChKOTO YIPABIIHHS, BCTAHOBICHHS
KOHTPOITIO 32 JISUTBHICTIO MOWITH 1 Tenerpady, MOCHICHHS OXOPOHHU OaHKiB
Ta Mpo MIATOTOBKY /0 MpoBeieHHs MaHipecTallii. ChoMoro Oepe3Hst KOMITeT
OIIPHJIFOJIHUB MOCTAHOBY THMYacOBOTO ypsAy IO Iepeiadi MOBHOBaXEHb
ryoepHaropa — ry0epHChKOMY KOMiICapoBi, a TOBITOBHUX CIPABHHUKIB — I10-
BITOBMM KOMicapaM Ta yXBaJHB PillIEHHsI IPO peopraHi3allito Moimii y Mii-
1i}0, MPO BIAPSIIPKEHHS CBOIX WICHIB Yy MOBITH JJIsl PO3’ICHEHHS CUTYyallil 1
PO CTBOPEHHSI JOBIIKOBOTO OIOpO, sike iHGOpMyBaTHMe HACEIEHHS PO
OCHOBHI noJIiTHy4HI noaii. HactynmHoro jqust KoMiTeT rpoMaichKoro CrioKor
Oy1no peopranizoBano y ITonraBchkuil ryOepHCHKHIA TPOMa/ICHKUI KOMITeT?,

! isutbHICTH 3eMENIbHUX 1 MPOJOBOIBINX KOMITETiB THMYACOBHHN Ypsi/l y3aKOHHUB
y kBitHi 1917 p. (auB.: Epowrun H. I1. Bxa3. npart. — C. 331-332).

2 Tu.: Bepcmiok B. @. Bka3. nparst. — C. 29.

3 Icropis nepxasw i npasa Ykpainu: ITigpyunuk. — Y 2 1./ 3a pex. B. SI. Tauist Ta
in. — K., 2003. - T. 2. - C. 22.

4 TTonrraBuguna. Icropuunuii Hapuc. — [Tonrasa, 2005. — C. 193; JlepxxaBuuii ap-
xiB [TonraBcekoi obmacrti (mami — JAIIO), ¢. 772, om. 1, cnp. 3: IonosxeHHS TIpo Ty-
OepHCHKI 1 MOBITOBI rpOMaChKi KOMITeTH. — ApK. 39.
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KU TAMYACOBO PO3MICTHBCS Y MIPUMIILIICHHI I'YOSPHCHKOTO 3eMCTBa'.

Jes’sitoro 6epesHs BinOymnocs nepiue 3aciganus [lontaBcbkoro ryoepH-
CBKOTO TPOMAJICHKOTO KOMITETY ITiJ] TOJIOBYBAHHSM WIEHa I'yOSPHCHKOT 3eM-
cpKoi ynpasu B. KusHunina. Y #ioro po6oti Opanu yyacts 18 ocid — mpen-
CTaBHHUKIB BiJl 3MCTB, MOJITUYHUX MapTii, rpoMaJckkuX opranizamiii. Ce-
KpeTap BiB IPOTOKOJ 3aCiJJaHb KOMITETY, IKUH 3aTBEPKYBaId YWICHH KOMi-
tety. [InTaHHs, 110 BHHOCKIINCS Ha PO3IVISII TPOMAaICHKOTO KOMITETY, BceOiu-
HO 0OTOBOPIOBAITUCS; TOCTAHOBH YXBAIIOBAIUCS LUISXOM BIIKPHTOTO T'OJIO-
cyBaHHs. OTxe, TOPSAIO0K JiSUIbHOCTI TPOMAJICBKOTO KOMITETY MaB IEMOKpa-
TUYHUH XapakTep i OyITyBaBCs Ha THX CaMUX MPUHIMIAX, IO OyJIU BIaCTHBI
JUTS 3€MCTB.

['pomanchkuii KOMITET MPUIAHSB TOCTAHOBH MPO JIKBiIa1i0 I'yOSpHCHKO-
r'0 JKaHJapMCBKOTO yIpaBiHHS, (OPMYBaHHS MPOJOBOIBIMX KOMITETIB,
PO330pOEHHS MOJIIIIT Ta BUUICHHS PUMIIIICHHs /i Pajau poOiTHHYUX Je-
nytaris’. KoMiTer yxBanus piteHHs mpo pedopmyBantsi razetu «I ' yoepHCKue
BEJIOMOCTHY, a 3TOIOM 3aCHYBaB BJIACHUHU APYKOBaHUU opraH — «BicHuK
[TonTaBchKOro ry0epHCHKOTO TPOMaICHKOTO KOMITETY», SKUI BUXOIUB yKpa-
THCBKOIO MOBOIO.

Ha geproBomy 3acimanni [lonTaBcbkuil ryOepHCEKHN TPOMaICHKHN KO-
MITET BU3HAB 32 HEOOXI[HE TIOMOBHUTHU CKJIAJ 3MChKHUX 300piB MPeICTaB-
HUKAMH TUX TPYII HACEJICHHS, SIK1 paHille He Opaiu y4acTi y poOoTi opraHiB
3eMCHKOTO CaMOBPSIIyBaHH®, Ha miacTaBi yoro y Tpassi 1917 p. Gyno mpo-
BEJICHO IOBHOOPH y TYOEpHCHKE 36MCTBO.

[TonTaBchke MOBITOBE 36MCTBO O(ILIHO 3asBHIIO PO CBOO MIATPUMKY
JEeMOKpaTHYHUX MIEPETBOPEHb OpraHizalii aep:xaBHol Biaau Pocii, gxi cra-
JICS TICTIs IFIOTHEBOI OyprKya3HO-IeMOKpaTn4Hoi peBomonii 1917 p. 3a pi-
mieHHsM [TonTaBchKkuX Ha[3BUYalHUX MMOBITOBUX 3eMChKUX 300piB 11 Oepes-
Hs 1917 p. Oyno BinmpasieHo Tenerpamu rmaBi TumuaacoBoro ypsany Pocii
kus3io I, €. JIbBoBy 1 rosoBi TumuacoBoro komiteTy [epxauoi qgymu B. M.
Ponzsuko. 3emmi BiTanu ypsan «BiibHOI Pocii» 1 BUCIOBIIOBaIN HaAiI0 HA
MPOBEJCHHS HUM JIeMOKpaTHYHUX pedopM, sIKi cepell IHIIOro MOBUHHI CTH-
MYITIOBAaTH PO3BUTOK 3€MCBKOTO caMoBpsimyBaHHs. Toro x aus [lonraBchbki
MIOBITOB1 3€MCBhKi 300pH, CIIUpalodnch Ha pimieHHs [lonTaBcbkoro rydoepH-
CBKOTO IPOMAJICEKOTO KOMITETY, YXBAJIMJIH IMOCTAHOBY MPO 3alPOBaKCHHS
TIOBITOBOTO Ta BOJIOCHHUX I'POMAJICHKUX KOMITeTiB. [10BITOBHIA TpOoMaChKHi

! TTonrraBckue ryOepHCKHE BEIOMOCTH. — 15 HOsIOpst 1917.
2 ATIO, ¢. 772, om. 1, cmip. 3. — Apk. 40.
3 ATIO, ¢. 772, om. 1, crp. 3. — Apk. 39.
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KOMITET MaB OYOJIHTH MOBITOBHIA MPEABOJUTENb JBOPSIHCTBA — TOJIOBA I10-
BITOBHX 3eMCBHKHX 300piB, 110 OYyJI0 HIIKOM 3aKOHOMIpHO, 3Ba)Karouu Ha
JBOPSIHCHKUH CKJIaJ] MIOBITOBUX 3eMChKUX 300piB. Bin moBiTOBOro 3eMcTBa
JI0 HOTO0 CKITaJy MOBUHHI OYyIIM yBIWTH INICTh IMIACHUX, YWICHHU YIPABH 1 IIICTh
3eMCBKHUX CITYKOOBLIB. ¥ poOOTi MOBITOBOTO TPOMAJICHKOTO KOMITETY MaJlH
paBo OpaTH y4acTb MPEACTABHUKH BiJl BOJIOCHHX TPOMAJCHKUX KOMITETIB,
[0 TPHU MPEJCTABHUKH BiJ KOOIEPATUBHUX YCTAHOB, MICBKOI [yMH 1 paau
POOITHHYMX JETYTATiB, a TAKOXK JIBa MPEACTABHUKH BiJl MUPOBOI FOCTHIIII .

3riiHO 13 3a3HAYEHOI0 MOCTAHOBOIO BOJIOCHI TPOMAJICEKI KOMITETH ITOBH-
HHi Oynu (hopmyBaTucCs 13 YKCIa MPEACTaBHUKIB BiJl CUTbCHKUX TOBapUCTB,
36MCBKHX CITy>KOOBIIiB, IEPKOBHHUX MPUXO/IB 1 BOJIOCHUX ITOTIEYUTEIHCTB.
KinbkicHU# CKJ1aJ1 BOJIOCHUX IPOMAJIChKUX KOMiTeTiB [lonTaBchKi MOBITOBI
3eMChKi 300pu He BCTaHOBIOBaNU?. Jlo (QyHKIIIH rpOMaJChKUX KOMITETIB
MMOCTAHOBA BIIHOCHJIA 3/IIHCHEHHS 3aXO0/[iB I10 MiITPUMIII CLTLCHKOTO FOCIIO-
JapcTBa, 3a0e3MeYeHHS HACEICHHS MPeMeTaMHt epiroi HeoOXiaHOCTI, Op-
raHizamiro MocTadyaHHs apMii, MATOTOBKY A0 BIPOBAPKEHHS BOJIOCHOTO
3eMCTBa, CHPUSHHS ITOBITOBOMY KOMicapoBi THMYacoBOTo ypsiy IO OpraHi-
3arii Minitii, inhopMyBaHHS HACETICHHS.

OTxe, moctanoBa [1071TaBCHKOT0 TOBITOBOTO 3eMCTBA PO 3aIPOBA/IKEH-
HS TIOBITOBOTO T@ BOJIOCHHUX IPOMA/ICBKUX KOMITETIB CBITYUTH, IO 3€MCTBO
JIeTIeryBajo TPOMaJCbKUM KOMITETaM YaCTHHY CBOIX IIOBHOBa)KEHb, alle 3a-
JUIIANO0 32 COOOK0 KEPIBHUIITBO Ta KOHTPOJb IX IisUIBHOCTI. 3€MCTBO PO3-
IJISI1A7I0 TPOMAJIChKI KOMITETH SIK TIPECTAaBHUIIbKI YCTAHOBH, 1[0 TIOBUHHI
3a0e3IedyBary MPOBEACHHS MOIITUKYA TUMYACcOBOTO ypsiIy B perionax. Po3-
poOka [lonTaBCbKMMH MOBITOBUMH 3€MCHKUMU 300paMu MOJIOKEHHS TIPO
MOBITOBHUH 1 BOJIOCHI IPOMAJIChKI KOMITETH CTaJa MEPIIO0 CIIPOOOO Mi/ro-
TOBKH JIOKQJILHOTO HOPMATHBHO-TIPABOBOTO aKTa, SIKUH yperyiIbOBYBaB [i-
SUTbHICTH KOMITETIB.

16 6epesnst 1917 p. [lonTaBebkuii ryOepHCHKHI TPOMAICHKHIA KOMITET
npuitasiB «IlonoxeHus npo [lontaBcbkuii ryOepHCHKUAN IPOMaICHKUI KOMi-
TeT» Ta «I[lomokeHHs o MOBITOBI rpoMaickKi KoMiTeTn» (nani — Ilomo-
YKEHHS) — JIOKaJIbHI HOPMATHBHO-TIPABOB1 aKTH, SIKi BPETYIbOBYBAJIH HislTh-
HICTb I'POMaJICBKUX KOMiTeTiB Ha Teputopii [TonraBebkoi rydepsii. ITosoxen-
HS BU3HAYaJIM CTaTyC I'POMaJChbKUX KOMITETIB sIK opraHiB TuMuacoBoro

! TlocTaHOBJIEHHST HAI3BUYAHUX 3eMChbKUX 300piB 11 Gepesust ta 23-25 TpaBHs
1917 p. [TonraBchke noBiTOBE 3eMcTBO. — [lonrasa, 1917. — C. 2.

2 TlocTaHOBJICHHSI HAJI3BUYAHIX 3eMChKHX 300piB 11 GepesHst ta 23-25 TpaBHsi
1917 p. ITonTaBceke moBiToBe 3eMcTBO. — [TonTasa, 1917. — C. 2.

3 Tam camo. — C. 2.
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YpAAY MO aAMIHICTPAaTUBHOMY YIPAaBIiHHIO IYOSPHIEO 1 MOBITAMH.

3rigHo 3 [TonoxenusiM mpo [lonTaBchKkuit TyOepHCHKUN IPOMaICHKHIA
KOMITET JI0 JI0 HOTO CKJIaJly BXOAWIIH: I'YOepHChKUHN Komicap TumuacoBoro
ypAAay, WIiCTh NPEACTaBHUKIB BiJl I'yOEpPHCHKOIO 3€MCTBa, 110 Ba MPEACTaB-
HUKH BiJ] TIOBITOBHX TPOMaJICBKHX KOMITETiB, 4oTHpU — Bij [lontaBchkoro
MICBKOTO TPOMAJICLKOTO KOMITETY, 1Ba — Bij [lonTaBchkol MiChKOT JyMu,
IIiCTh — BIJI CITY>KOOBIIIB T'yOEPHCHKOTO 3€MCTBA, JBAHAALATH — BiJ Paan
POOITHIYHX NemyTaTiB, Tpu — Bij odinepis [lonraBcpkoro rapHi3oHy, 1Ba —
BiJl IyXOBEHCTBA, 10 OAHOMY IIpeacTaBHUKY Bix [lonrascekoi Ilepecenen-
ChKOT OpraHizaiii Ta iHIIUX TPOMaJCHKUX 1 MpodeciiHuX opraHizamii —
BChOTO 67 0ci6'. TakuM YMHOM, 3eMCTBO HE MPETCHIYBAIO Ha KibKICHY
nepeBary y TpoMajJcbkux koMmiterax. Bocemoro numns 1917 p. rydepHCcbkuid
IPOMAJICHKUI KOMITET MPUIUHSB MOCTAHOBY, siKa Iepeadadaa CyTTeBe 301Tb-
HICHHS OTO CKJIaJTy, 30KpeMa 3a paxyHOK 3aiydeHHs 90 ocib — mpejcTas-
HUKIB BiJ CestHChbKuX crTiioK. [TocTaHoBa BCTaHOBHIIA IPOBEICHHS 3aCiTaHb
SK y IUpOKoMy ckiaai — 240 ocib, Tak 1 y By3pkomy — 91 ydacHuk 3aci-
nanHs’. Ha npakTuii 3aciianHs ryGepHCbKOTO IPOMaICHKOrO KOMITETY Y
HIMPOKOMY CKJIaJli He MpoBoauuncs. KibKiCTh YYaCHHUKIB, SIK IPABIIIO, OyJia
3HAYHO MEHIIIO0, TOPIBHSHO 13 TIepe10a4eHIM By3bKHM CKJIAJIOM YYaCHUKIB
koMmiTety (y ceperaboMy 30—40 oci0). Lle mosiCHIOEThCS TTa{IHHSM TTOJIITHY-
HOTO aBTOpUTETY TUMYacoBOrO ypsay cepen wieHiB CeNlTHChbKHX CITIOK Ta
Paj poOiTHUUMX JemyTaTiB.

[lonoxxeHHs1 He BPETyIbOBYBAJIO MUTAHHS (POPMYBAaHHS [TOCAIH TOJIOBH
ryOepHCBKOTO TPOMaJICHKOT0 KoMiTeTy. DakTHYHO 3aciJaHHs KOMITETY Mpo-
XOAMIH TiJ rosioByBaHHAM B. KusiHuiiina, skoro Ha 110 ocajay oopanu
yiieHn komitety. ['yoepHCbKi komicapu — crioyatky C. [BaHeHKo, a 3 JIMTHS
1917 p. — A. JIuBHLIbKHIA HE IPETSH/TyBaIIN HAa KEPIBHUIITBO TPOMAJICEKUM
KOMITETOM, BOHH JIMIIIE 3piJika Opalii y4acTh y HOT0 3acilaHHsX, ajpKe ThM-
YaCOBHH ypsII HC HAMATaBCsl i MOPSIIKYBATH KOMITETH. AJie Y IESKUX Ty-
OepHisiX, sIK HANMPUKIIA] y XapKiBChKii, TYOepHCHKUI KOMIcCap O4YOJIIOBAB
TPOMAJICHKUI KOMITET.

HeBuzHayeHNM 3aJTAIIABCS 1 TOPSIOK JISITBHOCTI TPOMAJICHKOTO KOMi-
TeTy. BiH QyHKIiOHYBaB, CIMPaOUUCh HA JOCB1J MPAKTUYHOI IiJIbHOCTI
OpraHiB MiCIIEBOTO CaMOBPSITyBaHHSI — MICBHKOI JYMH Ta 3eMCBbKHX 300DiB.
Oxkpemoro noctanoBor TlonaTaBchbKuil Ty0epHCHKUN IPOMAJICHKUNA KOMITET

' TATIO, ¢. 772, om. 1, cuip. 3. — Apk. 10.
2 Tam camo. — Apk. 72.
3 uB.: Epowrxun H. I1. Bka3. npaist. — C. 328.
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BCTAHOBHB IMEPIOMUHICTE HOTO CKITMKAHHS — JIBiUi BIPOTOBK THKHs'.

J1o 000B’s13KiB TYOEPHCHKOTO IPOMAICHKOro Komitery [lonokeHHs Bij-
HOCWJIO 3alIPOB/KCHHS TAMYACOBHX OPTaHiB MiCIICBOTO YIIPaBIIiHHS, BIIPO-
BaJPKEHHS MTOBITOBUX Ta BOJIOCHHUX I'POMaJICBKUX KOMITETIB, 3a0€3MeUeHHs
IIPaBOMOPSAKY 1 TPOMaJICHKO1 O€3MeKH, COPUSHHS CIIPaBi MOCTa4aHHA apMil,
iH(OopMyBaHHS HaceleHHs. BUKOHaBYMM OpraHOM ryOepHCHKOTO TpOMaji-
CBHKOTO KOMITeTy OyJ1a BUKOHaBYa KoMicist. J{o 11 CKItaTy BXOIWIIN TOJIOBa, IBa
HWOTO 3aCTYIMHUKH, CEKpPEeTap 1 TOJIOBH OKPEeMHX KOMiCii (BIJJILIIB) — TIO
OXOPOHI I'POMAJICEKOIO IOPAIKY, 110 3a0€311eUEHHIO HaCeJIeHHS IPOAYKTaMU
XapuyyBaHHsI, 10 IOCTa4aHHIo apMii i mo inpopmyBaHHO HaceneHHs?. Jli-
SITBHICTh BUKOHABYO1 KoMicii [TonTaBChKOro ry0epHCHKOr0 IpoMachbKoro
KOMITeTy OyJI0 HaJIaroJPKeHO 3a JOCUTh KOPOTKHii yac. 20 6epe3ns 1917 p.
po3moyaa CBOK poOOTy KaHIEISIPisi BHKOHABYOI KOMICIi’.

BianosigHo g0 IToso)xeHHs MOBITOBI IPOMajChKi KOMITETH MOBHHHI
Oysu hopMmyBaTucs i3 IOBITOBOro KoMicapa TUMUYacoBOro ypsiay, I’ sITU Ipej-
CTaBHUKIB BiJ TOBITOBOTO 3€MCTBA, IT’SITH MPEJACTABHUKIB BiJl 36MChKHUX
CITy>k00BLIIB, IBOX NPEACTaBHUKIB BiJl KO)KHOTO BOJIOCHOTO I'POMaJICHKOTO
KOMITETY, TPhOX — BiJ] MICBKOT'O TPOMAaJICBKOTO KOMITETY, a TAaKOX 13 Mpe/-
CTaBHHUKIB BiJ] pOOITHUYMX Ta HIIMX IPOMAaJCHKUAX OopraHizaiii. ®akTHaHO
y po0OTi KOMiTeTy Opajia yyacTh 3HaUHO MEHIIIA KUTbKICTh YWICHIB, TIOPiBHS-
HO 13 CKJIaZIOM, BCTaHOBJIEHUM [100)KeHHSAM, 1110 CBITYUTH MPO IIOCTYIIOBE
3HIKeHHs Horo aBropurery. 20 numHs 1917 p. [MontaBcekuii moBiToBUM
IrPOMAJICHKUI KOMITET 3MYIICHUH OyB YXBAJIUTHU PILlICHHS MPO TE, IO BiH €
[IPaBOMOYHUM 3a Oy/Ib-5IKOT KITBKOCT] yYaCHHUKIB.

OuortoBas [lonTaBcbkuil MOBITOBUI TpoMackKuil KomiteT rosoBa [lo-
TaBCHKOI MTOBITOBOT 3eMChKO1 ynpaBu P. Benmenp, 1mo maBano MOXIUBICT
3eMCTBY BIUIMBATH Ha PilICHHS I'POMAJCHKOrO KOMITeTy. Ajie, Ha TyMKY
OKpEeMUX YICHIB KOMITETY, [IO€AHAHHS B PyKaxX OJHi€] 0COOM JBOX 3a3HAUYCHUX
[OCa/I 3HIKYBAJIO e()EeKTUBHICTH POOOTH TOIOBU KOMITETY".

[ToBiTOBI TPOMAaJICHKI KOMITETH BUKOHYBAJIM HA TEPUTOPIT MOBITY TaKi kK
(byHK1IT, M0 1 ryOepHCHKI KOMITETH Y Mexax ryoepHii. 3asnauene [lonoxen-
HS BKa3yBallo, [0 IMOBITOBI IPOMaJIChKi KOMITETH MaJId BUPIITyBaTH CIIPaBH
MICIIEBOrO 3HAYCHHSI, KePYIOUHCh ocTaHoBaMu TumuacoBoro ypsay i [Tos-
TaBCHKOTO TYOEPHCHKOTO I'POMaJICHKOTO KOMITEeTy. BHKOHaBYa KOMicist TOBi-
TOBOT'O I'POMaJICHKOTO0 KOMITETY Maja CTPYKTypy 1 BUKOHYBala (yHKIIIT,

' IATIO, ¢. 772, om. 1, crp. 3. — Apk. 42.
2 TATIO, ¢. 772, om. 1, coip. 3. — Apk. 10.
3 Tam camo. — Apk. 43.
4 Tam camo. — Apk. 91.
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QHAJIOTIYHI BUKOHABUi#l KOMICil 'yOepHCHKOTO TPOMAICHKOr0 KOMITeTy'.

Takum yrHOM, [T0JI0XKEHHS TIPO IPOMAJICHKI KOMITETH HE BPET'YJIbOBYBa-
JI0 MUTaHHA 1X NIANOPAAKYBaHHS MICLEBiH anMiHicTpalii, a TAKOXK IUTAHHS
PpO3MeXyBaHHS TOBHOBa)KEHb MK I'POMaJICBKUMH KOMITETaMHM 1 MiCLIEBUM
CaMOBPSIyBaHHSM.

TumuacoBuii ypsin Ta MBC Pocii y 6epesni 1917 p. yxBanunu Kinbka
MOCTAHOB, SIKUMH BU3HABAJIN JISUTBHICTh TPOMAJICBKUX KOMITETIB SIK THM-
4acOBUX MPEJCTaBHUIILKUX MicleBHX yctaHoB. MBC y cBoemy po3mopsi-
JDKEHHI BKa3yBaJlo, 1110 TPOMaJICbKi KOMITETH HE 3aMiHIOIOTh OpraHU Miclie-
BOTO CaMOBPsIIyBaHHS, a PyHKI[IOHYIOTh CITUILHO 13 HUMH. [ yOepHCHKI KO-
Micapy IOBHHHI CITUPATHUCS HA TPOMAJIChKI KOMITETH 1 y3roJIXKyBaTH i3 HUMU
CBOIO AisUbHICT?. AJie TUMYACOBHI ypsil HE BU3HAYKMB IIOBHOBAKCHHS IPO-
MaJICbKUX KOMITETiB. ¥ Mipy TOro, sIK y TpaBHi-4epBHi 1917 p. TumyacoBuii
YPSJI CTaB 3BUTBHSTH 3 TIOCAJT KOMICapiB roJIiB 3eMChKHX yIPaB 1 IpU3HAYATH
0cib, 0OpaHUX rPOMaICbKUMHU KOMITETaMK’, IX POJIb B YIIPABIIiHHI perioHaMK
MOMITHO 3pociia.

Jo Bepecust 1917 p. [TontaBchKkuii ry0epHCHKHI Ta MTOBITOBI TPOMaJIChKi
KOMITeTH (paKTHYHO BHUKOHYBaJHM (yHKIIi OpraHiB MiclieBoi aaMiHicTparii.
BoHnu Opanu y4acTh y BUpIIIEHHI KaJpOBHUX MUTaHb, JaBAIH JOPYICHHS
MICIICBHM JICP’)KaBHUM YCTaHOBAM Ta OPraHaM MiChKOTO 1 3¢MCBKOTO CaMo-
BPSILyBaHHs, 3BEPTAIUCS IO HUX 13 3aIUTAMH, CTABWJIM MATAHHS TPO BiJ-
MiHY HE3aKOHHMX DillIeHb MICLIEBUX OPTaHiB BIaJd, PO3IVISAAIN IUTAHHA
1010 IIIHOYTBOPEHHS 1 OMOJIaTKyBaHHSI, KOHTPOJIIOBAJIH JisIIbHICT

mowmTH 1 Tenerpady, opraHizoByBain 3a0e3MeYeHHs] HACEICHHS Mpe-
METaMH MepIIoi HEOOX1IHOCTI, HaIaBaJIK JIOMOMOTY Cy0’ €KTaM rocroapio-
BaHHSI, 3a0e31Ie9yBaIi OXOPOHY IPOMAICHKOTO MOPSAKY Ta iH. 4

19 6epesns 1917 p. TumuacoBuil ypsii NIpUHHAB IIOCTAHOBY, 3TiAHO 3
SIKOFO TYOEPHCBKI Ta MOBITOBI KOMicapy TOBUHHI Oyiin po3royard (hopMyBaH-
HSI BOJIOCHUX TPOMa/ICBKMX KOMITETIB. AJle iX CTBOPEHHS Ta JISUTHHICTD yYCKIIaI-
HIOBaJIOCS HU3KOIO (hakTopiB. Tak, 10 BIpoBakeHHs y BepecHi 1917 p. Bo-
JIOCHOTO 3eMCTBa BJlaJla y ME¥Kax BOJIOCTI HaJIeXkKajia BOJIOCHOMY CEJISTHCHKO-

' MATIO, ¢. 772, om. 1, cnp. 3. — Apk. 9.

2 lus.: I'epacumenxo I A. 3eMcTBa B heBPaIbCKOil OyprKya3HO-AEMOKPATHYCCKOM
pesosorn / Uctopust CCCP. — 1987. — Ned. — C. 86.

>V sumai 1917 p. TumvacoBuit ypsiz 3BinbHEB i3 nocaan [TontaBcbkoro rybepH-
cpKkoro komicapa C. IBaHeHKa, SIKMH OHOYACHO 3aliMaB MOCAy TOJOBU I'yOEpHCHKOL
3eMCBKOT YIpaBH 1 MPU3HAYUB Ha 110 rocaay obpaHoro [loaTaBchbkuM ryOGepHCHKHM
IPOMaJICEKHUM KOMITETOM 30JI0TOHOIICHKOTO TIOBITOBOTO KoMicapa A. JIMBHIIBKOTO.

4 JAIIO, ¢. 772, om. 1, cmp. 3. — Apk. 81, 91-95.
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My npapiinHio'. HaliBrumuBoBini Ha Teputopii [lonTaBIMHE CEISIHCHKI Op-
ranizanii — CeNsHChKI CITIJIKK He OyIn 3alliKaBJIeH] B JIISUTEHOCTI BOJIOCHUX
rpoMaJicbKux KomiteTiB. Y uepBHi 1917 p. CensHCbKI CIIUIKK 04N CTBO-
PIOBATH albTePHATHBHI I'POMAJIChK] YCTaHOBH, SIKi IPETEH IyBaJIi Ha BIaay —
Panu censHcbkux nemyraris®. OKpiM IbOTO, MOBITOBI 3eMCTBA HE MajI KO-
TIB /Ui (piHAHCYBaHHS BOJIOCHUX IpoMaJicbkux komiteriB. Tak, [Tonras-
CBHKHIA MOBITOBHI IPOMaJICBKUI KoMiTeT y nurHi 1917 p. 3BepTaBcst 3 KIIOMo-
TaHHSM JIO TIOBITOBOT 3€MCBKO1 yIipaBu mpo ¢iHaHcyBaHHS OCTaIiBChKOTO
BOJIOCHOTO 'POMAJICHKOTO KOMITeTy . TUMUYacOBHM ypsiZIoM He OyJ10 BIIpoBa-
JDKEHO 1HCTUTYT BOJIOCHOTO KOMicapa, KUl Ou CIIpHsB BIIPOBAKEHHIO BO-
JIOCHUX I'POMaJICBKUX KOMiTeTiB. ToMy HisUIbHICTb BOJIOCHUX IPOMaICHKUX
KOMITETIB 3 MUTaHb aIMiHICTPATUBHOTO YIPABIiHHI TEPUTOPIEIO BOJOCTI
31e01IbIIoro Mana GpopManbHHUN XapakTep.

[MapTiliHWii CKTa]] TPOMAJICHKUX KOMITETiB He OyB ofqHOpiIHUM. o HUX
BXOJIWJIM NPEJICTABHUKY PI3HOMAHITHUX POCIMCHKUX 1 YKPATHCHKUX HOJIITHYHUX
CHUI BiI JIIBOpaJMKAIBHUX TAPTid 0 OMINMIBKKUX opranizaiit®. Ha tepuro-
pii Ykpainu rpomMaicbKi KOMITeTH Oy, sSIK IPaBUiIo, KajeTchkumu. Y Tlos-
TaBCHKOMY T'yOEpHCHKOMY 1 TOBITOBOMY I'POMAJICBKHX KOMITETaX IepeBaXKain
YKpaiHChKi ecepu’. AJie Taka repeBara Oysia He3HAYHOIO i, He3BaYKAIOUH Ha Te,
10 OCHOBHHM 3aBJIaHHSIM NapTii ecepiB OyJI0 CTBOPEHHS YKPaiHCHKOI aBTO-
HoMil y ckiazi Pocii, rpoMachbki KoMiTeTH He miaTpuMyBaiu LleHTpaibHy
Pany. Tak, [TonTaBchkuii ryOepHCHKHIA TPOMaJICHKHI KOMITET, BUKOHYIOUH
HacTaHOBHM THMYAcOBOIO ypsLy, 3aCyIuB NpuiHATTs | YHiBEpcay®.

VY cepnni 1917 p. ponb ryOepHCHKUX 1 TOBITOBUX I'POMaJACEKUX KOMITETIB
y 3IiHCHEHHI yNpaBIiHHS Ha MICLISX MoYajia nmociadmoBarucs. I3 ix ckiamy
CTaJIA BUXOJMTH SIK MPEJCTABHUKH JTIBOPATUKAIBHIX, TAK 1 TOMIIIUIIBKIX
naptiii. Bocenu rpoMazichbKi KOMITETH OCTaTOYHO BTPATHIIM aJMiHICTpaTHB-
HUH KOHTPOJIb HaJ| cUTyali€eo Ha TepuTopii [lonraBckkoi ryoepHii. I1posmo-
BXKYIOUH BECTH TOJITUYHY JiSUTbHICTh, TPOMaJICHKI KOMITETH 3aCyIUIIN O1J1b-
IOBUIIbKHH 1epeBopoT y Pocii 1 He miaTpumanu nporonomenss 111 Yaisep-
canom LenrpansHoi Pagu aBroHoMmii Ykpainu, a Tomy micis naginas Tum-
YaCcOBOTO ypsiTy BOHHU JIMIIWINCS MiATPUMKH BUIIUX OpPraHiB Biaau. 17

muctonana 1917 p. IloaTaBchKi MOBITOBI 3eMChKi 300pH YXBaJIMIH Pi-

! TuB.: Epowxun H. I1. Bkas. npaus. — C. 328.

2 Tus.: Pesezyx B. Bkas. nparst. — C. 32.

3 TATIO, ¢. 772, om. 1, cmip. 3. — Apk. 95-96.

4 Vicropust rocymapcTBeHHOTO yrpasieHusi Poccun. — [Enexrponnuii pecype]. —
Pesxxum moctymy: http: / www. vusnet. ru.

5 JTus.: Peseeyk B. Bka3. npars. — C. 33.

¢ TATIO, ¢. 772, om. 1, cmip. 3. — Apk. 81.
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HICHHS PO PO3ILYCK MOBITOBOTO 1 BOJIOCHUX TPOMAJCHKMX KOMITETIB, IO
JisUTH HA TEPUTOPIl MOBITY'. 3r010M MPHUITHHUB CBOO isUTbHICTE 1 [TonTas-
CbKHUH I'yOepHCBHKUI I'pOMaICHKUHA KOMITET.

[lincymoBylouM 3a3HayeHe, MOKHA KOHCTATyBaTH, 110 PILICHHS MPO
CTBOPEHHS Ta JIKBIJAI0 TPOMaJICHKUX KOMITETIB YXBaJIOBaJIH OPraHU Mic-
[EeBOTO CaMOBPSIYBaHHS — MICBhKI AyMH 1 3eMCbKi 300pH. 3eMChKi
HOPMATHBHO-TIPABOBI aKTH KBaJi(piKyBalld TPOMaJICbKI KOMITETH TIPENICTaB-
HUIIbKUMH YCTaHOBaMH, 1110 JIIFOTh IIPH OPraHax MICIIEBOTO CAMOBPSIIyBaHHS
3 METOIO ITPOBEECHHS NOoNITHKN TuMuacoBoro ypsany B perionax. Iloctanosu
rpOMaJICbKUX KOMITETiB BU3HAYaJId TXHE IPaBOBE CTAHOBMILE SIK OpPraHiB
TuMyacoBoro ypsiy 3 aAMiHICTPATUBHOTO YIIPABIIHHSI Y T'yOepHisiX, MOBITax
i BonocTsx. [IpoTe 10puandIHO CTaTyC rpOMaJChKUX KOMITETIiB 3aJIHIIABCS HE
BPETYJIbOBaHUM. TUMYacOBUI ypsiJi BU3HABAB JIISUTbHICTh IPOMAJICBKUX KO-
MITETiB, IK THMYACOBHX MPEICTABHUIIBKIX MICIICBUX YCTAHOB, IO MOKIIH-
KaHi CIIPUATH TYOEPHCHKHMM 1 TIOBITOBHM KOMicapam, ajie oQiliifHo ajMiHi-
CTPaTUBHUX IIOBHOBAKEHb IM HE HaJaBaB.

Mix 3eMcTBaMH i rpOMaJICBKIMH KOMIiTeTaMH He OyJ0 HajlaroJkKeHo
B3aeMOJI{ 3 MUTAHHS yNpaBliHHs perioHoM. [1o cyTi BOHW KOHKYpyBajH y
60poTr0i 3a Biraxy. OCHOBHE NOJIITHYHE MIPOTUPIYYST MK HIMH MOJISTANO B
TOMY, 1110 3eMCTBa HiATPUMYBaJIU AisuibHICTH LlenTpanbHoi Pagu 3 MeToro
YTBOpPEHHs YKpaiHChKOT aBTOHOMIi, a TPOMaJICbKi KOMITETH, K IPaBUJIO,
BUCTYIAJIH NPOTH LIHOTO.

' TlocraHOBIIEHHST Ha[3BUYAHUX 3eMChbKuX 300piB 17 muctomana 1917 p. Toxn-
TaBChKe MOBITOBE 3eMCcTBO. — [TonTaBa, 1918. — C. 8-9.
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HPOBAEMMW UUBIABHOI'O—
I EKOAOI'IYHOIO IIPABA

C. Ilozpionuil, xauauaaT OPUIUIHAX
HayK, TOLEHT, cyAas MaJnHOBCHKOTO
paitonsoro cyny M. Onecu

Me:xi 3aiiicHeHHSI Cy0’€KTMBHUX
HMBIJILHUX NPaB

Hanaroun yrnoBHOBa)K€HMM 0c00aM MOXKJIMBICTH 3/11HCHIOBATH iXHI
cy0’eKTUBHI IIMBIJIBbHI ITPaBa, 3aKOH BOITHOYAC BU3HAYAE MEXKI 1X 3IIHICHEHHSI.
VY HalOIbII y3aralbHEHOMY BUIVISII MEXI 3M1MCHEHHS Cy0’ €KTUBHUX IIH-
BUTRHUX TIpaB BU3Ha4daroThcst Koncturyiiero Ykpainu. Tak, BiMOBIAHO 10
cT. 21 Koncrutynii: «Yci nroau € BiIbHI 1 piBHI Y CBOIH T'IHOCTI Ta MpaBax.
[TpaBa i cBOOO/M JIOMUHY € HEBIMUY)KYBAaHUMHU Ta HEMOPYIIHUMI». CTarTs
23 Koncrutyiii BctaHoBiio€: «KoxHa JIionnHa Ma€e MpaBo Ha BUIBHUN PO3-
BHUTOK CBO€T OCOOMCTOCTI, SIKIIIO NIPY LIbOMY HE TIOPYIIYIOTHCSI TIpaBa i CBO-
0o IHIIKX JIFONIeH, Ta Mae 000B’I3KH TIepel] CyCITUIBCTBOM, B SIKOMY 3a0€3-
MeYy€eThCs BUTbHUI 1 BCeO1UHUI pO3BUTOK 1T ocoducTocTi». Hapeniri, Bijmno-
BizmHO 110 4. 1 cT. 68 KoHCTHTYIIT «KOYXKEeH 3000B’13aHNH HEYXMUIHHO JT0/EP-
xyBarucst Koncrutynii Ykpainu ta 3akoHiB YKpaiHu, HE MOCSATaTy Ha IpaBa
1 cBOOO/IN, YECTh 1 MIHICTD 1HIITUX JTIOACH).

Kpim toro, KoHCTUTY11isI MICTHTB 1 IOJIOXKEHHSI, 1110 BU3HAYAIOTH 3aralib-
HI MeXI1 3[IIICHEHHSI OKpeMUX Cy0’ €KTHBHHMX ITUBUIBHUX TpaB. Tak, HaIlpH-
KJIaJ1, MeXI1 3/IICHEeHHs ITpaBa BIACHOCTI mepeadadeHi, 30kpeMa 4. 7 cT. 41
KoHcTuTy11ii, B sIKiif BCTAHOBIIOETHCS, 1110 BUKOPHCTAHHSI BIIACHOCTI HE MOXKE
3aBJlaBaTH IIKOAM IpaBaM, CBOOOAAM i T1THOCTI TPOMaJIsH, IHTEpecaM Cyc-
MIBCTBA, MOTIPIIYBATH €KOJIOTTYHY CUTYAIIO i TPUPOAHI SKOCTI 3eMIIL.

[ina cucteMa HOPMaTHBHO-TIPABOBHUX TPUIHUCIB, 110 BU3HAYAIOTH MEXKIi
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3MIHCHEHHS Cy0’ €KTUBHUX IUBUILHUX TPaB, MICTATHCS 1 B IUBUILHOMY 3a-
KOHOJ/IaBCTBi. 30KpeMa, MUTAaHHIO BU3HAUEHHS TAKMX MEXK Oe3MocepeHbO
npucssiueHa cT. 13 LK Ykpaiau « Mexi 3/iiicHeHHsI IIUBUTLHUX 1TpaBy. Okpe-
Mi TIOJIOXKEHHSI, 1110 TAKOXK CTOCYIOTHCS ITUX MEX, MICTATHCS 1 B IHITUX MTPH-
nucax Konekcy. Bike cam (akT HaIBHOCTI TaKMX MPUIHCIB CBITYNTH, IO
3aKOHO/IABEI[b BUXOMT 3 TOTO, 1[0 KOKHE CY0 €KTUBHE IIUBUIHLHE TIPABO Ma€
CBOT MEXIi, 5IKi, BIaCHE, 1 BU3HAYAIOTh BUJ] TA Mipy MOXXJIMBOI IOBEIIHKN
YHOBHOBa)kKeHOT 0co0u. [Ipu mopyiieHHI BCTAHOBICHUX MEX 3AiHCHEHHS
Cy0’€KTUBHOTO MpaBa AJisl MOPYITHUKA HACTAIOTh HECTIPUSTIMBI TPaBOBI Ha-
ciijku. BiamosinHo 1o 4. 6 ct. 13 LIK Ykpainu «y pasi HeJjoep)KaHHs 0Co-
0010 IpH 31IHCHEHHI CBOIX MMPaB BUMOT, SIKI BCTAHOBIICHI YaCTHHAMU JIPY-
TOI0 — IT’SITOIO LII€T CTATTI, CyJ] MOXe 3000B’s13aTH 11 MPUITMHUTH 37I0BKHBaH-
HSI CBOTMH TpaBaMH, a TAKOXK 3aCTOCYBATH 1HIII HACII/IKH, BCTAHOBIIEHI 3a-
KOHOMY. JI0 TaKMX HACIIIKIB, 30KpeMa, MOJKHA BIJTHECTH BiJ]MOBY Y 3aXHCTI
cy0’exTHBHOTO TIpaBa’. Y TOH e Jac «sIKIIo 31iHCHEHHS 0COO0I0 HAJIEKHO-
ro Tl MUBUILHOTO TIpaBa MPU3BEJIO J0 3aNOisSHHS IKOIU MaliHy Ta (200)
MaifHOBHM IHTEpecaM TPETixX 0ci0, Taka ocoda Moxke OyTH 3000B’s13aHa CyJIOM
HE TUTBKH YTPUMATHCS B TOAATBIIOMY BiJI 3JIOBKHBAaHHS CBOIMH MIPaBaMH, a
i BiIIKOAyBaTH 3armoistHi 30MTKM Ha TiacTaBi cTarTi 22 TTK»2.

OTOoX, MeKaM 3/1iCHeHHS Cy0’ €KTHBHUX [IMBUILHUX MPaB Ta MPABOBUM
HACJTiJTKaM MOKJIMBOTO MTOPYIIEHHS TAKUX MEX 3aKOHO/IABEIlh HA1a€ BUHSIT-
KOBO BaXUIMBOTO 3HaueHHs. Came TOMY 3MICT 1 00CST BCiX BCTaHOBJICHHUX
3aKOHOM MEX 3/{IHCHEHHsI Cy0 €KTUBHUX IIMBUIBHUX IIPaB MOTpeOye camo-
CTIMHOTO BHBYEHHS 1 BU3HaueHHA. OfHaK yKpaiHChbKa HUBUIICTHYHA HAyKa
IIe HE JIOCTATHBOIO MIPOI0 MEPEHMAETHCS TEOPETHUHUMU JIOCIIPKEHHSIMHU
MeX 311HCHEHHs cy0’ €KTUBHUX LIMBUIBHUX IIPaB, IOJOJaHHIO YOTO 1 NpH-
CBSIYCHA IS CTATTS.

[Mepm 3a Bce ciijt Bii3HAUUTH, 1110 3riiHOo 3 4. 1 cT. 13 LK Ykpainu «Ilu-
BIJIBbHI ITpaBa 0co0a 3MIHCHIOE y MeXaX, HaJJaHHUX i JOroBOpoM abo akTaMu
[MBLIBHOTO 3aKOHOAABCTBa». Kpim Toro, BiamosinHo 10 1. 2 c1. 13 LK Ykpa-
iam «I1pwu 31ilicHeHH1 CBOiX TpaB 0coba 30008’ s13aHa yTPUMYBATHCS BiJl i,
SIKi MODJIM O MOPYIIMTH MPaBa iHIIUX 0Ci0, 3aBIaTH MIKOAU JIOBKULIIO 200
KyIBTYpHIN criaaimuHi». [[boMy HOpMaTHBHOMY MPUITUCY KOPECIIOHYE 1
JIOIIOBHIOE HOT0 MOJIOXKEHHS 4. 5 Ti€l 3K CTaTTi, BIAMOBIAHO 110 siKoi «He 10-

! Musinbue npaBo Yipainu: [Migpyunuk: Y 2 1./ B. 1. Bopucosa (kep. aBT. KoiL.),
JI. M. Bapanoga, 1. B. )Kuninkosa Ta in.; 3a 3ar. pex. B. 1. bopucosoi, I. B. Cracuto-
®areeBoi, B. JI. fponskoro. — K., 2004. — T. 1. — C. 256.

? luBinbHU# kogeke Ykpainu: HaykoBo-npakTHYHHUI KOMEHTap / ABT. Ta pei.
xomentaps: A. C. Jlosrept, H. C. Ky3nenosa, B. B. JIyus Ta in. 3a pen. po3poOHu-
KiB mpoekTy LluBinpHOTO KOmekcy Ykpainu. — K., 2004. — C. 24.
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MyCKAIOThCsl BUKOPUCTAHHS IIUBUILHUX MPAB 3 METOIO HEMPABOMIPHOTO 00-
ME)KEHHS KOHKYPEHL1, 3I0B)KHBaHHS MOHOIIOJIbHUM CTAaHOBHUILEM Ha PHHKY,
a TakoXX HeJIoOpOoCcoBiCHA KOHKYpeHIIisi». Jlaii, BianosiaHo g0 4. 3 cr. 13 1K
VYxpainu «He normyckaroTbes J1ii 0coOH, 1110 BUMHSFOTHCS 3 HAMIPOM 3aBJIaTH
LIKOJH 1HIIIH 0c00i, a TAKOXK 3JIOBKMBAaHHS IMPABOM B 1HIIUX (popmax». Ha-
pemri, 3rigHo 3 4. 4 ct. 13 LK VYkpainn «IIpu 3niiicHeHHI IWBUTBHUX TIPaB
oco0a MOBHUHHA JIONICPXKYBATUCS MOPAITLHHX 3aca]l CYCIIbCTBaY. BoueBu b,
110 OKpEMi 31 BCTAHOBJIEHUX 3aKOHOM OOMEKEHb Y 3/IIHCHEHH] Cy0’ €KTUBHHUX
LUBUILHUX MPAB CTOCYIOTHCS BUTIA]IKIB 3/1IHCHEHHS Oy/Ib-5IKOTO CY0’ €KTHBHOTO
mpasa i B Oynp-sikiit cepi. Takumu, HanpukIiaa, € 0OMeKeHHs, BCTAHOBJICHI
yactuHamH 1, 3 ta 4 c1. 13 LUK VYkpainu. [HII1 %k cTOCYIOThCS 3/1iHCHEHHS
OKpEeMUX Cy0’ eKTUBHHX MPaB y JEIKUX Cepax CyCHTBHOTO KHUTTA. Y 3B SI3KY
3 IIUM, MU BBOJKa€EMO 33 MOXKJIMBE 3a KpUTEpieM Kojla cy0’ €KTUBHUX IIpaB, Ha
BUIAJIKU 301HCHEHHS SIKUX BOHM MOIIUPIOIOTHCS, Kiacu]ikyBaTu BCi BCTa-
HOBJICHI 3aKOHOM MEXi Ha JIBI TPYIIN:

1) 3aranbHi MeXi 3/11CHEHHS CYy0 €KTUBHUX IIMBUILHUX MPaB, 10 IKUX
HaJIe)KaTh BUMOTH 3IIHCHEHHS 1X:

a) y Mexax, HaJJaHUX 0c001 JOrOBOPOM a00 aKTaMH IIUBUTLHOTO 3aKOHO-
JIaBCTBA;

0) yTPUMYIOUHCH Bif i, IKi MOTJIM O MTOPYIIUTH MpaBa iHIIUX 0Ci0;

B) 0e3 HaMipy 3aBJaTy LIKO/AU IHIIIH 0C001, a TAKOK 0€3 3JI0BKUBAHHS
MpaBoM B iHIIHX (popmax;

T') JIOJICP)KYIOUHCh MOPaJIbHUX 3acaJl CyCIiJIbCTBA.

2) crieniasibHi MeXi 3/11iiCHEHHS Cy0’ €KTUBHUX UBIJIHHUX TIPaB, 710 SIKHX
HaJIe)KaTh BUMOTH 31HCHEHHS OKPEMUX 3 TAKUX IPaB:

a) YTPUMYIOUUCH BIJI JIii, SIKI MOTJIM O 3aB/IaTH LIKOJX JOBKULIIO;

0) yTpUMYIOUYHCH BiJl [, IK1 MOIJIM O 3aB/IaTH IIKOJIU KYyJIBTYpHIii criaj-
IIMHI;

B) 0€3 METH HEeNPaBOMIpPHOrO OOMEKEHHS KOHKYPEHLIIT;

r) 6e3 MeTH 3JI0BKMBAHHS MOHOIOJbHUM CTaHOBHUILEM HA PUHKY;

r) 0e3 MeTH HeI0OPOCOBICHOT KOHKYPEHII.

Po3rnsiHeMo KOKHY 3 IMX MEX AeTanbHime. OTOX, 3aralbHIM MeKaMH
3IiICHEHHS Cy0’ €KTUBHHX IUBUILHUX TIPAB € TaKi.

Ilepru 3a Bce, HE3aJIEKHO B1Jl TOTO, PO SIKE caMe Cy0’ €KTHBHE LIUBLIbHE
mpaBo HaeThes, ocoda, BiamosigHo a0 4. 1 cr. 13 LUK Ykpainum 3aiiicHioe
Horo «y Mexxax, HaJlaHUX ilf JOroBOpoM ab0 akTaMH LIMBIJIBHOTO 3aKOHOaB-
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cTBa». Baxkko He morogutucs 3 €. O. XaputonosuM ta H. O. CaHiaxmMeToBOIO
B TOMY, [0 «BiracHe yci BUMOTH J10 311HCHEHHS [TUBLILHOTO TIPaBa OXOILTIO-
FOTHCSI BXKE TIEPIIOI0 YMOBOIO, BKa3zaHoto y ctarti 13 K — 3xilicHeHHs
fioro Mae BifOyBaTuCs y MeXKax, BCTAHOBJICHUX JOIOBOPOM a00 aKTaMH 1H-
BIJIBHOTO 3aKOHOJIABCTBA. AJDKE caMe IIMBIJIbHE 3aKOHOJABCTBO BCTAHOBIIIOE
3a00pOHY 3aBAaBaTH MIKOAW 1HIIUM 0C00aM, TOBKIJUTIO, KYJIBTYPHIH CIIaaim-
Hi, KOHKypEHTaM, CyCIIJIbCTBY TOIIO i BU3HAYAE HACIIJKN HEIOTPUMAHHS
i€l BUMOrH. AJie, 0O4EBUIHO 3 METOI 3arOCTPUTH yBary Ha 0COOJIMBO BaXK-
JUBHX acMeKTax 3/IHCHEHHS MpaB, HU3Ka 00’ €KTIB /1ajli Ha3BaHa OKPEMO, 10
BHUIIPAB/IAHO 3 MPAKTHYHUX MIPKYBaHb»'. SHAYEHHSI )K IAHOTO MPHITHCY, KU
BCTAHOBIIIOE 3arajbHe 0OMEKeHHS, BUSBIIAETHCS, Ha HALI OIS, Y HACTYII-
HOMY.

[o-neprre, BiH OPiEHTYE CaMUX YYaCHHKIB IIUBUILHUX TPABOBITHOCUH
Ha HEOOX1THICTh y3TO/PKCHHS CBOET IOBEIIHKY 110 pealtizalii cy0’ eKTHBHUX
[UBITBHUX MPAB 3 BAMOTaMH JIOTOBIPHUX HOPM Ta MPUITUCIB 3aKOHY.

[o-npyre, Leit npunuc, Ha Halll MOV, PO3PaxXOBaHUM 1 Ha yBary 1opHc-
JIUKLIMHUX OPTaHiB, sIKi MPU BUPIIICHHI MUTaHb [IPO MOXKIUBICTh 3aXUCTY
Ccy0’€KTUBHUX IMBUIFHUX MpaB MOBHHHI 3’sICOBYBATH, YU 31HCHIOBAINCS
BOHHU 3 JIOTPUMAaHHIM MEX, BCTAHOBJICHUX JIOTOBOPOM Ta aKTaMH [UBLIBHO-
IO 3aKOHOJIABCTBA.

Hapemi, 3Ha4eHHs 1IbOTO OOMEKEHHSI Y 311iCHEHH] Cy0’ €KTUBHUX IIH-
BIJIbHUX MPaB MOJIATA€ TAKOXK 1 B TOMY, IIJ0 BOHO Ma€ CHpaIbOBYBaTH Yy BCiX
BUIIAJKaX, sIKi HE IMiIaIal0Th IT1J1 1HIII epepaxoBaHi HUKYE K 3aralbHi,
TaK 1 CreliaibHi MeXi 3/1IHCHEHHS CBOTX MPaB Cy0’€KTaMU IIUBLILHUX [TPABO-
BiTHOCHH.

[Ipu boMy cITiJl 3BEpHYTH OCOOJIHMBY YBary Ha Te, 10 B JaHOMY TpH-
IHCl 3aKOHOJABElb CIIELiaIbHO HAroJIolly€e Ha TOMY, 10 MeXIi 341HCHeHHs
Cy0’€KTUBHUX IIUBLIBHUX [TPAB BU3HAYAIOTHCS HE TIIBKH aKTaMU IIUBUILHO-
r'0 3aKOHOJIABCTBA, ajie i J0roBopoM. I1pu mboMy 0COOIMBO IPUKMETHO T€,
110 3rajiKa Mpo JOTOBIP Y TEKCTI 3aKOHY MICTUTLCS Mepel BKAa3iBKOIO HA aKTH
[UBLUIEHOTO 3aKOHOMABCTBA. Lle mie pa3 miaKpeciioe He TUTbKH Te, [0 3aKO0-
HoznaBelb y HoBoMmy LK Vkpainu Bu3Hae peryasTUBHY POJib JOTOBOPY B
YHOPSIKYBaHHI [IUBUTLHUX CYCHUIBHUX BIJIHOCHH, ajie i BBaXKA€ JOTOBIPHY
MOZEJb IX PEryIOBaHHSA TUIIOBOIO, IPOBIAHO0, TAKOIO, IO MA€ MPIOPUTET
Ta MepeBary HaJl 3aKOHO/IaBUYUM PETyIIOBaHHAM. «BiInoBiaHO 10 3araibHOi
TEHJICHIIIT 3pOCTaHHs 3HAUCHHS JIOTOBOPY IPH BH3HAUCHHI BHMOT JI0 3/IiH-
CHEHHsI MpaBa WOTO TOJOKEHHS (HaKTHYHO MPHUPIBHIOIOTHCS 10 HOPMHU

' Xapumonos €. O., Caniaxmemosa H. O. llusinsHe npaBo Ykpaiuu: ITinpyud-
Huk. — K., 2003. — C. 180.
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mpaBay'.

[ompu (hyHIaMEHTANTBHICTh Ta BAKJIMBICTh MPABUIIA, BCTAHOBJICHOTO Y
4. | c1. 13 IIK Ykpainu, He MOJKHa He 3BEepHYTH yBaru He Te, 110 B 4. 6 3ra-
JJaHO1 cTaTTi, e 1AeThCs PO MPAaBOBI HACIIIKN HEIOAEPHKAHH 0CO00I0 MEX
311 CHEHHS CBOiX Cy0’€KTMBHUX LUBUIBHUX MPaB, BKAa3y€eThCA JIMIIE HA T10-
PYLIEHHS «BUMOT, SKi BCTAHOBJICHI YaCTUHAMU JAPYTO0 — I’ SATO0 Ii€i
CTaTTi». Y 3B 53Ky 3 IIUM [TOCTAE [IJIKOM PE30HHE 3allUTAaHHS: YAM KepyBaB-
Csl 3aKOHOJIABeIlb, HE 3TaJIyI0YH Y IIbOMY HPHUIIKCI PO MOPYIICHHS BHMOT,
nepeadadenux 4. 1 ct. 13 LK Vkpainu? CydacHa ykpaiHCbKa IUBIIBHO-
MpaBOBa HayKa HE TUIBKH HE JIA€ BIAMOBI/ Ha 1€ TUTAHHS, aje, HACKIJIbKU
HaM BIiJJOMO, HaBITh 1 HE CTaBUTH HOTO.

Ha namr nmomisin, Bcranosiowoun y 4. 6 ¢t. 13 1K Ykpaiuu caHkiiiio 3a
MOPYLICHHS JTUIIIE YACTHHU 2—5 3raJlaHol CTaTTi, 3aKOHO/IaBeIlb, BOYCBUIb,
BUXOJIMB 3 TOT'0, 1110 CAaHKIII 3a MOPYIIEHHs BUMOT 4. | L€l 3K CTaTTi po3Mi-
LIeH1 0 BCbOMY MacHBY LIUBLIBHOTO 3aKOHOJABCTBA YKpAiHM, a TAKOXK MO-
XKyTh OyTH Tiepea0aueHi B JIOrOBOpax 1 TOMy He BUMAraroTh CIeliaabHOrO
3acTepeXeHHs B 1l cTarTi. [IeBHUM apryMeHTOM Ha KOPUCTh 3aKOHOIABYOTO
pilIeHHsT MOXKe OyTH 1 MIpKyBaHHS IIIOJI0 TOTO, IO TIepeBakHA OLIBIIICTD
MOXKJIMBUX TOPYIICHb MEX 3IIHCHEHHS [IMBUTBHUX MPaB, HAJJAHUX 0c00i 3a-
KOHOM YH JIOTOBOPOM, Tiepeadadeni came B yactuHax 2—5 ct. 13 K Vipainu.
Brim, MOxIHBO, BiicyTHICTB y 4. 6 cT. 13 11K Ykpainu caHkiiii 3a HopymeHHs
4. 1 1i€7 CTaTTi € IPOCTO 3aKOHOJABYOI0 MOMUIIKOI0. Ha Hal morisi, 3 MeToro
YHHUKHEHHS HETIOPO3yMiHb y TIIyMadeHHi 1 3actocyBaHHi 4. 1 ct. 13 LIK Ykpa-
{HU, y Hill cI1ij1 OyJI0 CIIOBO «PYTOi» 3aMIHUTH CIIOBOM IIEPIIOT», TICIIS 4OTO
Leil npunuc HabyB OM Takoro BUNIIAAY: «Y pa3i HeRoJep:KaHH: 0CO000 MpU
3IIMICHEHHI CBOIX TpaB BUMOT, sIKi BCTAHOBJICH! YaCTHHAMH IIEPIIOIO-TT SITOI0
i€ cTarTi, cyA MoXke 3000B’43aTH ii NPUIMHUTH 37I0B)KUBAHHS CBOIMH IpaBa-
MH, a TAKOK 3aCTOCYBATH IHIII HACIIJIKW, BCTAHOBJICHI 3aKOHOMY.

Jpyroro 3arabHOI0 MEXE0 31HCHEHHS Cy0’ €KTHBHUX IMBIIBHUX TIPaB
€ HeoOXiIHICTh NpH X 3MIHCHEHH] «yTPUMYBaTHCS BiX JiHl, sSKi MOIIH O TI0-
pymuTH npasa iHmmx ocio» (4. 2 ct. 13 LK Ykpainu). Lle monoxxenns Ha-
npsimy kopecrnonaye 3i ctT. 23 Koncrurynii Ykpainu, BIAMOBIAHO 10 SKOT
KOYKHA JIFOJIMHA Ma€ MPaBO HA BUILHUN PO3BUTOK CBOET OCOOMCTOCTI, SIKIIO
[IPY IIbOMY HE MOPYLIYIOTHCS TIpaBa i CBOOOIM 1HIINX JIFOICH.

[Ipobiema 3axucTy MpaB JIFOIWHE BiJI PI3HOMAHITHUX MOPYIICHD € Of-
Hi€lo 3 MI00AIBbHUX y cydyacHOMY cBiTi. Hero nepeiiMatoTbest HE TUIBKY Ha-
L[IOHAJIbHI OpPraHy BIIAAX Ta MPEACTaBHUKU I'POMaJICHKOrO CyCIiJIbCTBA, ajle
W yncieHHi MbkHapoaHi inctutyii. [Tpu 11boMy BapTo Bif3HA4YMUTH, 1O B

! Tam camo.
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YKpaTHCBKOMY Ta 3aXiJHOEBPOINEHCHKOMY OIS AAaX Ha CYTHICTh MOPYIICHHS
[PaB JIIOAMHHU € MEeBHI BIAMIHHOCTI. SIKIIIO B 3aXiJHOEBPOIEHCHKOMY PO3Y-
MiHHI cy0’€KTOM MOPYIIEHHS [IPaB JIOAUHU PO3IISAAETHCS BUKIIIOUHO Jep-
JKaBa (BJIaCHE JIeprKaBa SIK Taka, ii opraHu ado areHTH), TO 3TiJHO 3 BITUM3-
HSHUM I11IX0JIOM MOPYIICHHS MPaB OJHIET JTIOAMHU MOXe OyTH JONyLIeHEe
THILIOIO JIFOMUHOIO UM 1HIIMM Cy0’€KTOM MTPUBATHOTO MpaBa. ToMy-TO BiTUM3-
HSIHUI 3aKOHOJIaBEIlb, BU3HAUAIOUM MEXI 3JIHCHEHHS [IUBUILHUX TPaB, MO-
KJIaJla€ Ha KOXKHOTO YYaCHHUKA [MBUTBHO-TIPABOBUX BITHOCHH 00OB’SI30K HE
HOPYILYBaTH IIpaBa 1HIIOTO.

BoueBuap, 1110 3aK0HOAABELb Y 1IbOMY HOPMAaTHBHO-IIPABOBOMY IPHITUCI
Ma€ Ha yBa3i He TUIbKY NpaBa JIFOJIMHU SIK YYaCHHUKA [TUBUILHHUX PABOBITHOCHH,
aie i mpaBa iHIMX 0cid, 30KpemMa — FpUIMYHUX 0ci0. Tak, HarpuKIIaL, Bia-
MOBITHO /10 3akoHy Ykpainu Big 23. 12. 1993 p. «IIpo aBropchke mpaBo Ta
CYMIDXHI IIpaBay IOpPUANYHI 0COOU MOXKYTh OyTH Cy0’€KTaMU CyMDKHUX Maii-
HOBHX IPaB y TUX BUNAJKaX, KOJIU BOHU € BUPOOHUKaMU (pOHOrpaMH UM Bije-
orpamu. He BUKIIMKae CyMHIBY, 1110, 31IHCHIOIOYH CBOT Cy0’€KTHBHI IIUBLIbHI
npasa, 0JiHa 0co0a (HAPUKIIAJI, TOH ke aBTOP My3HYHOTO TBOPY) IOBHHEH HE
TIOPYIIYBaTH CyMIXHI IipaBa BUpoOHMKa GpoHorpamu. OTKe, i OpyIEHHIM
NpaB 1HIIMX 0CI0 SK BUXOJOM 32 MEXI1 3JIHCHEHHS CBOIX Cy0’€KTHBHHX IMPaB
K Ykpainu po3ymie Oyap-sike OpyHIeHHs Cy0’ €KTOM IIUBIIBHUAX CYCIUTEHIX
BIJIHOCHH TIPaB iHIIOT 0COOH, SIK (Pi3MYHOT, TaK i FOPUIMIHOI.

TpeThoro 3araibHOI0 MEXKEIO 3/1IHCHEeHHSI Cy0’ EKTUBHUX IIUBUTLHHX TIPaB,
BinoBiHO 110 4. 3 ¢T. 13 K Ykpainu € 3a00poHa Ha «1i1 0co0u, 110 BUH-
HSIFOTHCS 3 HAMIPOM 3aBaTH IIKOAM 1HIIIH 0001, a TAKOX 3JI0BKHUBAHHS
MPaBOM B 1HIIUX (GopMaxy». [HaKIe Kaxy4H, 3aKOHOABEIb Y IIbOMY IPH-
MTUC1 BCTAHOBITIOE MPSIMY 3a00pOHY Ha Oy/Ib-sIKi JOPMHU 37I0BXKUBAHHS TTpaBa
3arajaoMm, i Ha TaKuid HOro pPi3HOBUJ, sIK IIMKaHa (TOOTO, BAMHEHHS il 3 Ha-
MIpOM 3aBJIaTH KO/ 1HIIIH 0Cc001), 30Kpema.

[IpoGiema camMoi MOXKIIMBOCTI (JIOITYyCTUMOCTI) ICHYBaHHS 3JI0BKHBaHHSI
MPaBOM, & TAKOXK 3MICTY 1 IPABOBUX HACIIJKIB IIOTO SBHIIA € OJHIEIO 3
KJIACUYHUX Ul LUBUIBHO-IIPABOBUX JOCIIIKEHb 1 CHPUYHMHIIIA ICHYBaHHS
YHCIICHHUX JUCKYCii. bararo uBiLIICTIB BUCTYAIH 13 3alIEPEUCHHSIM CaMOl
MOXUIMBOCTI 3JI0BXKHBaHHs 1paBoM. Tak, Harpukian, M. M. ArapkoB BBaX<asB,
110 TOU, XTO KOPUCTYETHCSI CBOIM MPABOM, HIKOMY HE 3ar0/IiF0€ IIKOIU. 3B1JI-
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CH BiH POOMB BUCHOBOK, III0 TIPO MOXIIUBICTB «3JIOBKHBAaHHS MTPABOM) B3a-
raii He Moke Hitucs'. [loxiGua Te3a Oyna Bimoma e PUMChKOMY IpHBATHO-
MY TIpaBy, BiIIIOBIIHO JIO TIOJIOKEHB SKOTO JIii, IO OLIHIOFOTHCS K «3JIOBKH-
BaHHS IIPaBOM», 3HAXOIATHCS 3a MeKaMHU 3/11HCHEHHS 1IpaBa, a TOMY BJIacHE
37I0BXKHUBAHHAM 1pagoM HE MOXYTb OyTH.

OpHak OLIBIIICTh IIMBUIICTIB I[IJIKOM OOIPYHTOBAaHO BBAXKAIOTh 32 MOX-
JIMBE BUJLISATHU, JOCIHIDKYBATH Ta BU3HAYATH [IUBUILHO-TIPABOBI HACIIIIKH
KaTeropii 3M0BKUBaHHs paBoM?. [Ipu 1bOMY ITi/T 37T0BKHUBAHHSIM IPABOM
IPUMHATO PO3YMITH BUIIAJKHU, KOJIU Cy0’€KT IUBIIbHUX NPAaBOBIIHOCHH,
SIKOMY HaJIe)KUTh NIEBHE Cy0’€KTHBHE IMBIUIbHE TPaBO, 3M1HCHIOE HOTO He-
MIPaBOMIpHO, 1HAKIIIE KaKy4H, KOJIM CyTh 3[IHCHEHHS MpaBa ijie Bpo3pi3 3
foro popmanbHUM 3MicTOM. [HIIMMU ciTOBaMH, yIIOBHOBaXKeHa 0coba, (pop-
MaJIbHO Maro4yM cy0’€KTHBHE IPaBO 1 CIIUPAIOYNCh Ha HHOTO, BUXOAUTH 32
MeXI1 JJ03BOJICHOT MOBEIIHKHU. BiJbIiIe TOTr0, IHKOJIM CTBEPIKYETHCS, 1110 3J10-
BXKMBAHHSI [TPABOM SIK OUIIbII I100aIbHA KaTEropisi OXOILTIOE COOOI0 i JesiKi
1HIII BUTIQIKM BUXO/TY 33 MEKI 31iCHEHHS Cy0’ €KTUBHOTO IIUBLILHOTO TIpa-
Ba. Tak, y iTepaTypi BUCIOBIIOETHCS JyMKa Ipo Te, 1o «Ocoba 370BKHBaE
Cy0’€KTUBHHUM IIPABOM, SKIIIO BOHA CBOIMH JIiSIMU TTOPYIITY€ TIpaBa i 3aKOHH1
IHTEepECH THIIUX 0CI0 Ta JAePIKaBH, 3aB/IA€ KO JOBKIJUIIO, TOPYIITYE YMHHE
3aKOHOJABCTBO Ta BUMHIOE 1HIIII HELO3BOJEH] Ai»>.

Ha Ham morisii, OCTaHHE 13 3aPONOHOBAHUX PO3YMiHb 3JIOBXKHBAHHS
MIPaBOM He MO)ke OyTH MIATPUMAaHE 3 OIVIAAY Ha HOro HaJMipHY IIHPOKICTb.
[{i1KkoM OueBHHO, 110 3aKOHOIABELb, CIIELIaJIbHO 3a00POHSIOUN 3JI0BKIBaH-
HS IPaBOM ITpH 31HCHEHHI Cy0’ €KTHBHUX [IMBUIBHUX NPaB, HABPSI Y4 MaB Ha
yBa3i 3a00pOHY 3aBAaBaTH ILIKOIH JOBKIJUIIO UM «IIOPYILYBaTH YHHHE 3aKOHO-
JIABCTBOY», OCKUJIBKY 3200pOHA Ha MOAI0HI i BCTAHOBIICHA IHITMMH OKPEMUMH
nonokeHHsiMu LK Yipaian. Came Tomy 111 0OMEKeHHS i pO3IIISIAal0ThCsl HAMU
SIK CAMOCTIIHI, a He sIK CKJIaJI0Ba 3a00pOHU 3JI0BKHBaHHS NpaBoM. BoueBu b,
110 OCTaHHsI 3a00pOHA MOBUHHA MaTH CBIl BJIACHHUH 3MICT, 1110 € BIIMIHHUM BiJl
3MICTY 1HIIMX MEX 3/1IHCHEHHS Cy0 €KTMBHUX IIMBUIBHUX MPaB.

Takuii 3MiCT Ma€ BCTAaHOBITIOBATUCS, MIEPIII 32 BCE, BUXOASYH 13 3HAYCHHS

' Aeapros M. M. TIpoGiiema 3j10yn0TpeOIEHUS TIPABOM B COBETCKOM I'PaIaH-
ckom mpase // U3Bectust AH CCCP. OTnenenue s5KOHOMHKH | TIpaBa. — 1946. — Ne
6.—C. 429.

2 Bapy M. O. O crarbe 1 I'paxnanckoro kogekca / CoBeTCKoe rocy1apcTBo u
mpaBo. — 1958. — Ne 7. — C. 117; I'pubanos B. I1. OcymecTBIeHHE U 3alUTa TPaXK-
naHckux mpas. — M., 2000. — C. 40-64.

3 TusinbHe npaso Ykpaiuu: [ligpyunux: ¥ 2 1./ B. 1. Bopucosa (kep. aBr. KoiL.),
JI. M. Bapanoga, 1. B. )Kuninkosa Ta in.; 3a 3ar. pex. B. . bopucosoi, I. B. Ciacu6o-
®areeBoi, B. JI. fponskoro. — K., 2004. — T. 1. — C. 256.
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CIIIB, BXXMBAHMUX 3aKOHOIABIIEM IS BU3HAUYEHHS Ii€l MeXi 3A1MCHEHHS
cy0’eKTMBHUX IUBLIBHUX 1paB. [lepi 3a Bce, MoBa e po 3a00poHY 3710-
BXKHMBAHHSI cCaMe npagom, TOOTO B OCHOBI Ti€T MOBEIIHKH, sika 3a00pOHEHA,
3HAXOAMTHCS BCE K TaKH Cy0 €KTHBHE LMBiIbHE NpaBo. OCKIIbKY 3MICT Ta-
KOTO TIpaBa € MO3UTHUBHHUM 32 BU3HAUCHHSM, TO 3aKOHOJABEIb JIJIsi BU3HA-
YeHHsI 3a00pOHEHUX J1i BUMYIIIEHO BXKHUBAE CIIOBO, SIKE CBITYHUTH IPO BU-
KPHUBJICHHS] HOPMAIIbHOTO X0y HOro 3iificHeHHs'. TakuM € CIIOBO 271060icu-
6aHHs1, KE 33 CBOIM OyKBaJIbHUM 3MICTOM O3Ha4a€ BUKOPUCTAHHS, BKHBAHHS
4Oro-HeOy/Ib 3 METOO 3alOAISIHHS MIEBHOTO 3J1a, IIKOAH, 30UTKIB KOMY O TO
He Oyino. TakuM YHMHOM, CEMaHTUYHE TIIyMaueHHs TepPMiHa «3JIOBKHUBAHHS
NPaBOM» IPU3BOJUTH IO BUCHOBKY IIPO T€, II0 HOTO OCHOBHUM 3MIiCTOM €
BUKOPUCTAHHS HAJIGKHOTO YIIPAaBOMOUEHI 0c001 cy0’ €KTHBHOTO LUBLIBHO-
ro MpaBa Ha IIKOJY 1HIIOMY YYacHHUKY IIUBITbHUX BigHOCHH. CaMe Take
PO3YMIHHSI 37I0B)KUBAHHS [IPABOM 1 3HAXOJUTh NIATPUMKY B JIiTeparypi. Tak,
Hanpukian, B. A. TapxoB nmponoHye po3yMiTH mij HUM 3a00pOHY BUKOPHC-
TaHHsI CBOT'O IIpaBa 3 METOI0 «OyIb-IKOT0 3MEHILIEHHS OXOPOHIOBAHOTO 3a-
KOHOM Onarax»?, a B. I1. [pubaHOB yTOYHIOE, 110 MM TAKUM OJIaromM BapTo
po3yMiTi ocobucTe un MaiiHoBe 6maro®. O. O. MaTrHOBCHKUH 3aJICKHO BijT
TOTO, YM OXOPOHSETHCS 3aKOHOM T€ OJIaro, sike CTPa)JIae MpH 3JI0BKUBAHHI
MIPaBOM, BHJILJISIE JIBA BUIM OCTaHHBOTO. BiH 30KpeMa IUIIIe: «SKIIO B Pe3yiib-
TaTi 371iCHeHHs Cy0’€KTHUBHOTO TpaBa Bi0yI0Cs 3MEHIIEHHSI OXOPOHIOBA-
HOTO 3aKOHOM OJ1ara, MOBa MOBMHHA HTH MPO MPOTUIPABHE 3JIOBKHBAHHS
MPaBOM. 3JIOBKUBAHHS B TAKOMY BUIIAJIKY 33 HASIBHOCTI BIJIIIOBITHUX O3HAK
MOKe KBaITi(hiKyBaTHCS SIK IPABOIIOPYIICHHS. SIKIIO 5K IIISIXOM 31HCHEHHS
npaBa BifOyIoCsS 3MEHIIIEHHS HE OXOPOHIOBAHOTO 3aKOHOM OJ1ara, TO Tepex
HaMH TIPABOMIPHE 3JI0BKHBAHHSI [IPABOM, SIKE HE € IIPaBONOPYIICHHIM»”,

V 1izomMy MofISIIOUM MiAX1J1, IO 3aITPONOHOBAHMM 3raJaHIMHU BUSHUMH,
pa3oM 3 TUM HE MOXEMO MOTOANUTHCA 3 OcTaHHIM TBepxkeHH:IM O. O. Ma-
JMHOBCHKOTO PO T, 110 1 B pa3i 3aMoAisSHHS IKOAW HEOXOPOHIOBAHUM 3a-
KOHOM OiaraM Mo)ke MaTH MiCIIe 37I0BXKHBaHHS ipaBoM. [lo-niepiie, Toi (axr,
10 3aKOH He Oepe MeBHi Oi1ara i 0XOPOHY, BXKe CBIIYHTH PO MOMKIIUBICTh

' [Topomuxosa O. A. TlpoGiema 310ynorpedienus cyObeKTUBHBIM IPaXIaH-
cknM npaBoM. — M., 2007. — C. 242.

2I'paxxnanckoe mpaBo Poccun. Yacte nepsast: YueOuuk / [lox pen. 3. U. Lpi0y-
neHko. — M., 1998. — C. 433.

> I'pubanos B. I1. OTBETCTBEHHOCTh 3@ HApYyILICHHE IPAKAAHCKUX IIPaB U 00si-
3anHocteil // ['pubanos B. I1. OcyuiecTBieHne u 3amyra rpakJaHCKUX mpas. — M.,
2000. - C. 329.

* Manunosckuii A. A. 3noynorpedneHune cyObeKTHBHBIM IIPaBOM (TEOPETHKO-
npaBoBoe uccneaoBanue). — M., 2007. — C. 70.
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Oy/b-sIKOTO BILIMBY Ha Take Oyaro. AJpKe BiZICYyTHICTh OXOPOHH O3HAUa€ Biji-
CYTHICTbh 3a00pOHH 3aIOMisIHHS IIKOAH, a Oy/b-sKa IMOBEIiHKA IPUBATHOT
ocobu y chepi TpOMaITHCHKOTO CYCITUTBCTBA, STKa HE 3200pOHEHA 3aKOHOM,
€ npaBomipHoo (4. 1 ct. 19 Koncruryii Ykpainu). [To-apyre, icToTHa cymiep-
€UHICTh KpUEThes y camiit ppaszi O. O. MannHOBCHKOTO MPO T€, IO «IIPABO-
MipHE 3JIOB)KMBAHHS IIPAaBOM HE € MPABONOPYIIEHHAMY. 3IOBKUBAHHS Mpa-
BOM — II¢ 3a00pOHEHUH THUI TIOBEIHKU CY0’€KTIB IIUBUIBHUX BIJHOCHH, a
TOMY BOHO 32 )KOJJHHX YMOB HE MOKe OyTH MPaBOMIpHHUM i He OyTH MpaBo-
MIOPYILIEHHSM.

OTOX, i 37I0BKMBAHHAM MIPaBOM, Ha HALI OIS, CIIiJ PO3YMITH Take
3MIIHCHEHHS HAJIEXKHOTO 0C001 Cy0’ €KTUBHOTO TPaBa, sIKE OB’ sI3aHe 13 3aI10-
JUSTHHSIM [IIKOJIA OXOPOHIOBAHUM 3aKOHOM OCOOMCTHM YK MalHOBUM OJiaram
IHIIUX YYaCHUKIB NUBUTLHHUX BiTHOCHH. CaMe TaKHii THIT IOBEIIHKH 1 € 3a-
OOpOHEHNM BIATIOBIIHO 710 aHAI30BaHOT MEXIi 3/IIHCHEHHS Cy0 €KTHBHUX
LUBIIBHUX IpaB. Y TaKOMY aCHeKTi 3J0BXHBaHHS MPAaBOM LIJIKOM MOXHA
PO3IISLIATH 1 IK 0OMEKeHHS Jii MPUHIUITY CBOOOIH IOTOBOPY, K 116 pOOHTH,
Hanpukian C. M. bepseHo'.

Hapemri, ocTaHHbOIO, UETBEPTOIO, 3arajJbHOI0 MEXKEIO 3A1HCHEHH
Cy0’€KTMBHUX [IUBLILHUX NPaB BiAMoBiIHO 110 4. 4 cT. 13 [[K Ykpainu € HeoO-
X1THICTh TOAEPIKYBATUCS MIPH 1X 3A1HCHEHHI MOpAbHUX 3acajl CYCIIbCTRA.
MopasbHi 3acaiy CyCHJILCTBA 5K MIPOLYKT 3BUYA€BOIO IpaBa, OXOIIIOIOTh
CO0OI0 «SIK HAPOJIHI 3BUYAT, PENIriiHI MPUHIIUIII, IO JOMIHYIOTh Y CYCHiIBCTBI,
TaK 1 oiIiiHY 11€0IOTIF0 CYCIBCTBA, BiqoOpaxkeHy y KoHcTHTyIiT Ta iHIIHX
3aKOHOJIaBUMX aKTax YkpaiHu»?. Kareropisi MopajbHHX 3acajl CyCHibCTBa
BIJIOBIIHO 110 TosioxkeHb unHHOTO 1[K Ykpainu orpumMana ropuauuHy 3Ha-
YyIIICTh JUIS ICKUJIHPKOX aCHEeKTiB IPAaBOBOTO peryimoBanHs. OJHaK TOJIOBHUM
cepen HUX €, BOUEBH/Ib, BIMOTA BI/IMTOBITHOCTI IM Oy/b-SIKOTO BHITAAKY 3iH-
CHEHH$ Cy0’€KTUBHHX LIMBUIBHUX MpaB. TaKUM HIISXOM JIOCATA€THCS Y3r0-
JDKEHHS 1 rapMOHi3allisi IPaBOBOTO YHOPMYBAHHSI LIMBLTLHUX BITHOCHH, & TAKOXK
(baKTUYHOTO 311MICHEHHs IMBUIBHUX NIPaB 3 TUMU IPUHIMIIAMU 1 HOPMaMH, 3a
SIKUMU CYCITUTBCTBO YKHJIO CTOMITTSIMU 1 )KMBE 3apa3, sKi 4aCcTO MArOTh HE MEH-
Iy COLiaJIbHy 3HAYYIIICTh, aHK HOPMH TTHCAHOTO MPaBa.

Jani po3rnsiHEMO BUiJIEHI HAMH clelialibHI MeXi 3Mi1HCHEeHHS
cy0’€KTHBHHUX [IUBUIbHUX paB. SIK yrke 3a3Ha4asiocs BUILE, 10 HUX HAJIeXaTh
BHUMOTH, [0 CTOCYIOThCS 3/1IHCHEHHS OKPEMHUX 3 TAKUX TPAB JIUILE y AKX
cepax NUBUTLHUX BiAHOCHH.

! Bepseno C. M. TIpobaemu poroBipHoro npasa Ykpainu: Monorpadist. — K.,
2006. - C. 163.

* Xapumonos €. O., Caniaxmemosa H. O. usineHe npaBo Yipaiuu: ITinpyd-
nuk. — K., 2003. - C. 181.
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[lepmroro 3 TakuxX € BUMOTa 3/IMCHIOBaTH Cy0’ €KTUBHI IIMBIJIbHI IIpaBa,
YTPUMYIOUHCH BiJ /i, IKi MOTJIA O 3aBIaTH MIKOIW JOBKILTIO. BoueBuap,
JlaHa MexKa 31HCHEeHHS Cy0’ €KTMBHUX LIMBIIBHUX MPaB CTOCYETHCS TiNbKH
TUX CYCIIIJIbBHUX BIJTHOCHH, SIKi CKIIQIAl0ThCs Y chepl BAKOPUCTAHHS HABKO-
JMIIHBOTO MPUPOIHOTO CEPeoBHUINa, 00 TaK UM iHAKIIE ITOB’S3aHi 3 MOX-
JMBUM HETaTUBHUM BIUIMBOM Ha HbOro. Came JJIs TaKuX BUIIAJIKIB 3aKOHOM
1 3a00poHeHe 3/1iHCHEeHHs Cy0’ €KTUBHUX LIMBUIBHUX IPaB, IO MOB’sA3aHE 13
3aIoJIisTHHAM IIKOJH JOBKULTIO. BiamosigHo 1o 4. 1 ct. 5 3akoHy Ykpainu
Big 25. 06. 1991 p. «IIpo 0x0poHY HABKOJIHUIITHHOTO PUPOTHOTO CEPEOBHUILIA
NPaBOBil OXOPOHi B YKpaiHi MiAJisirac HABKOJIUIIHE PUPOIHE CEPeIOBUIIIE
(MTOBKIILISI) «SK CYKYITHICTB MPUPOJHUX 1 TPUPOTHO-COIIATPHUX YMOB Ta
IPOLIECIB, IPUPOIHI PECYPCH SK 3alydeHli B FOCHOAAPChKUI O0ir, Tak 1 He-
BUKOPHCTOBYBaHI B HAPOJHOMY TOCIIOAAPCTBI B JaHUH Mepiox (3eMJls, Hapa,
BOJIM, aTMOC(EepHEe TOBITPsI, JIIC Ta 1HIIA POCIUHHICTh, TBAPUHHUIA CBIT),
JaHAmaTH Ta HII TPUPOIHI KoMIUIeKcH». Came UM MPUPOIHUM Oarat-
CTBaM, 5IKi CTAHOBJISTh OZIHY 3 FOJIOBHUX COLUaJIbHUX LIHHOCTEH (4acThHU 1
12 cr. 13, ct. 50 Koncrurymii Ykpainn), i 3a00pOHSIETHCS 3aM0/TiSTHHS ITKOIN
MU 3IiIICHEHH] Cy0’ €KTUBHHX IIUBLIBHUX TIPAB.

jlpyroro CHETAIbHOI0 MEKEIO 3/IICHEHHS! IUBUIBHUX TPaB € HEOOXi-
HICTB 3IIHCHIOBATH X, YTPUMYIOUHCH BiJ| JIil, SIKi MOTJIM O 3aBIaTH IIKOIN
KyJIBTYpHIU cranmuai. TyT TakoX MOBa e TUIIe PO 3MIHCHEHHS THX
Cy0’€KTHBHUX IMBUIBHUX IPaB, SIKi TAK UM 1HAKIIEC MOXYTh OyTH IOB’A3aH1
13 3aMOMISIHHAM TakKoi mikoau. BignosigHo 1o ct. 1 3akony Ykpaiuu Bijg 08.
06.2000 p. «IIpo oxopoHy KyIBTypHOI CHaIIMHI KYJIBTYPHOIO CTIAIMHOIO
€ CYKYIHICTh YCIaJIKOBAHMX JIFOJICTBOM BiJ| TIONIEPE/IHIX MOKOJIHb 00’ €KTIB,
JIO SIKMX HaJeXaTh: BU3HAUHI MICIs, CIOPYAH (BUTBOPH), KOMIUIEKCH (aH-
camb071i), iXHI YACTHHU, TIOB’s13aHi 3 HUMU PYXOMIi ITPEIMETH, & TAKOXK TEPH-
TOpii UM BO/IHI 00’ €KTH, 1HIII IPUPOJIHI, TPUPOAHO-aHTPOIIOTeHHI 200 CTBO-
peHi JIOIUHOI 00’ €KTH HE3aJIe)KHO BiJl CTaHy 30€pEeKEHOCTI, 110 JOHECIN
JI0 HAILIOTO Yacy LIHHICTb 3 apX€OoJIOri4HOro, €CTeTUYHOI0, €THOJIOITYHOTrO,
ICTOPUYHOTO, apXITEKTYPHOTO, MACTEI[LKOTO, HAYKOBOTO YU XYJ0KHHOTO
Moy 1 30€peryiv CBOK aBTEHTHYHICTh. 3raJlaHuid 3aKOH TaK caMo, SK 1
OCHOBH 3aKOHOJIABCTBa YKpaiHU Mpo KynbTypy Big 14. 02. 1992 (ct. 11),
3a00pOHsI€E 3aNOAISIHHS IKOIU KYJIBTYPHIM CIIQAIIMHI HE TITBKU NPHU 3/1H-
CHEHHi cy0’ €KTHBHUX IIMBUILHUX NPaB, aje il pu 31iHCHEHH] B3araii Oyab-
SIKOT JTISUTBHOCTI, y TOMY YHCHi 1y cepi myOmiyHuX BiTHOCHH.

TpeTroto CreiabHOK MEXKEIO 3IMCHEHHS [TUBIJIBHUX MTPAB € 3aKOHO/IAB-
4a 3a00pOHa Ha HEMPaBOMipHE OOMEKEHHsI KOHKYPEHIIiT IpH iX 3/1iHCHEHHI.
3po3yMmiJio, IO 114 crielialibHa MeKa (2 Tak caMo 1 Bl HACTYITHI) CTOCYIOThCS
BUIIAJIKIB 3/{IIICHEHHS Cy0 €KTHBHUX LIUBUILHHUX NPaB y cepi MmiIpueEMHHUIIb-
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KOi JisUTBHOCTI, sIKa 32 CBOEIO TIPHPOJIOI0 € TPHBATHONPABOBOK. BinnosigHo
1o ct. 1 3axony Ykpainu Big 11. 01. 2001 p. «IIpo 3axucT eKOHOMIYHOT KOHKY-
peHIlii» eKOHOMIUHA KOHKYpPEHIlist (KOHKYPEHIlis])) — 1€ 3MaraHHs Mix
cy0’eKTaMy roCIIOaprOBaHHs 3 METOIO 300y TTS 3aBISIKH BJIACHUM JIOCATHEH-
HSAM IIepeBar HaJl IHIIMMHU Cy0’€KTaMu roCHoAaplOBaHHs, BHACIIIOK YOT0o
CHOXHBaYi, Cy0’ €KTH TOCIIOAAPIOBAHHSI MAIOTh MOXKIJIMBICTh BUOMPATH MIiXK
KiJIbKOMa TIPOJIaBLISAMH, ITOKYIILIIMHU, @ OKPEMUI cy0’€KT rOCIOJapIoOBaHHS He
MOK€ BU3HA4YaTH YMOBH 000pOTY TOBapiB Ha puHKyY. Cilii 3BepHYTH yBary Ha
Te, 110 aHAJII30BaHa MexXa 31HCHEHHS Cy0’ €KTUBHUX LIUBIIBHUX IIPaB MOJIATAE
y 3a00POHI JIUIIIE HenpasoMipHo2o OOMEKEeHHsI KOHKypeHIii. To0To, MaeThes
Ha yBa3i 3a00pOoHa JIMIIE TaKKX CIOCcO0iB 11 0OMexeHHs, sIKi abo Oe3nocepen-
HBO 3a00pPOHEHI 3aKOHOM, a00 * BUILIMBAIOTH 13 3arajibHUX MPUHIIUITIB
LUBUIBHO-TIPABOBOTO PETYITIOBAHHS CYCIUIBHHUX BITHOCHH, a00 XK SBISIOTH
c00010 HeTOOPOCOBICHY KOHKYPEHIIit0 (TIPO MOHSTTS 1 3MICT OCTaHHBOT UTH-
MeThCsl Hkue). Tak, Hanpukiaa, BiAMOBITHO 10 CT. 6 3aralanoro 3akoHy
cy0’ekTaM ToCrofapIoBaHHs 3a00POHAETHCA 3MIHCHEHHS aHTUKOHKYPEHTHUX
Y3TO/PKEHUX i, TOOTO TaKUX y3TOKEHUX JIiH, SIKi CTOCYIOThCS:

1) BCTaHOBIIGHHSI 11iH YM 1HIIMX YMOB NMPUI0aHHS a00 peajtizallii ToBapis;

2) oOMe)keHHST BUPOOHUIITBA, PUHKIB TOBAPIB, TEXHIKO-TEXHOJIOTIYHOTO
PO3BHTKY, IHBECTHIII/ 200 BCTAHOBIICHHSI KOHTPOJTIO HaJl HUMH;

3) po3MOiTy PHHKIB UM JUKEPEI ITOCTAYaHHsI 32 TEPUTOPiaIbHUM MIPUH-
[IUTIOM, aCOPTUMEHTOM TOBapiB, 00CIroM iX pearnizamii yu npuadaHHs, 3a
KOJIOM TIPOJIABIIIB, MMOKYIIIIIB a00 CIIOKMBAUIB UM 33 IHIIMMU O3HAKAMU;

4) CIIOTBOPEHHS PE3yNbTATIB TOPTiB, ayKIIOHIB, KOHKYPCiB, TEHIIEPIB;

5) ycyHeHHs 3 pUHKY a00 0OMEXEeHHS JOCTYITy Ha PHHOK (BUX1J1 3 PUHKY)
IHIIUX cy0’€KTIB rOCMOAPIOBAHHS, TOKYIIIIB, TIPOIABIIIB;

6) 3aCTOCYBaHHS Pi3HUX YMOB JI0 PIBHO3HAYHUX yrol 3 IHIIUMU Cy0’ €K-
TaMU rOCIOJapIOBaHHs, 110 CTABUTh OCTAHHIX y HEBHUTiJHE CTAHOBUILE B
KOHKYPEHIIIi;

7) YKIIQACHHS YIOJ1 32 YMOBH IIPUHHATTS IHITUMH Cy0’ €KTaMu rocrosia-
PIOBaHHS JIOJIATKOBUX 3000B’s13aHb, SIKi 32 CBOIM 3MiCTOM a00 3TiIHO 3 TOp-
TOBUMHU Ta IHITUMHU Y€CHUMH 3BUYAsIMH B I AMTPUEMHUIIBKIN AISUTHHOCTI HE
CTOCYIOTBCS TIPEIMETa IIHX YTOJI;

8) cyTTEBOTO OOMEKEHHSI KOHKYPEHTOCIIPOMOXKHOCTI 1HIIMX CYO €KTIB roc-
TIOJIAPIOBAHHSI HA PUHKY O3 00’ €KTHBHO BUIIPABIAHUX Ha T€ MPHYHH TOIIIO.

YeTBepToro CIeIiaIbHOI0 MEKEIO 3/11HCHEHHSI Cy0’ €KTUBHUX IIMBIIIBHUX
MpaB € HEOOXIAHICTh 3/IIMCHIOBATH TX 0€3 METH 3JI0BKUBAHHSI MOHOTIOJIbHUM
CTaHOBHIIIEM Ha PUHKY. BiZoMO, 1110 €KOHOMIYHO BUIIPABIAHUM, COLIIAIBHO
3yMOBJICHUM Ta IOPUAMYHO JOMYCTHUMUM € ICHYBaHHS B OKpeMHuX cdepax
rocrosaproBanus MoHononii. Tak, 3akonom Ykpainu Big 20. 04. 2000 p.
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«IIpo mpupoaHi MOHONIOMIT» BU3HAYAETHCS, 110 TPUPOTHA MOHOIIONISI — IIe
TaKWi CTaH TOBAPHOTO PHHKY, P SKOMY 3aJI0BOJICHHS MOITUTY Ha [[bOMY
PHUHKY € OiNbIl €)EeKTUBHUM 332 YMOBH BiJICYTHOCTI KOHKYPEHIIIT BHACIIIOK
TEXHOJIOTTYHUX 0COOIMBOCTEH BUPOOHUITBA (Y 3B 513Ky 3 ICTOTHUM 3MEH-
IICHHSIM BUTPAT BUPOOHUIITBA HA OJJUHHIIIO TOBAPY B Mipy 30UIbIICHHS 00-
CSITIB BUPOOHHUIITBA), @ TOBapH (MOCIYTH), IO BUPOOISIOTHCS Cy0’ €KTaMu
MIPUPOTHUX MOHOIIONIN, HE MOXYTh OyTH 3aMiHEHI y CIIOXKHUBaHHI 1HIIMHA
TOBapamH (MOCIyraMu), y 3B’ 3Ky 3 UUM TIOIHT Ha [[bOMY TOBAPHOMY PHUHKY
MEHILIE 3aJI€XKUTh B1Jl 3MIHU I[IH Ha 11l TOBapH (IIOCIIYTH), HIK IOIUT HAa 1HIII
ToBapu (nociayrn). | nificHo, B YkpaiHi icHYe 1TiJTa HU3Ka cy0’ €KTIB TOCIo/ia-
PIOBaHHS — TaK 3BaHUX «IIPUPOJIHUX MOHOMOMICTIBY. BoHH, 30kpema, 31iii-
CHIOIOTH JiSITTBHICTE Y cdepi TpaHCIOPTyBaHHS HAPTH, HAQTONPOAYKTIB,
MPUPOAHOTO 1 HAPTOBOTO raszy Ta IHIIUX PEUOBUH TPyOONPOBOIAMU; TIEpe-
Jladi Ta po3MOALTY eIEKTPUYHOI €HEepTii; HeHTPaTi30BaHOTO BOIOIOCTaYaHHS
Ta BOJIOBIJIBE/ICHHSI; IICHTPAIII30BAHOTO MMOCTAYaHHs TEIJIOBOI €Heprii Ta B
JISSIKUX 1HIIMX cepax. 3po3yMiso, IO BOHH 33 CBOEK CYTHICTIO HE MOXKYTh
HE BUKOPHCTOBYBAaTH BJIACHOI'O MOHOIIOJIBHOTO CTAaHOBMIIA HA PUHKY IIPU
3MIIHCHEHHI CBOiX Cy0’€KTHBHUX IPaB y UBIJILHUX MPABOBiTHOCKHHAX. [ TOMY
3aKOH He 3a00pOHSIE TAKOTO BUKOPUCTAaHH. 3a00pOHA CTOCY€ETHCS JIHIIE 3710-
8J/CUBAHHS TAKUM CTAHOBHUIIIEM, TOOTO BUKOPUCTAHHS HOTO 3 METOIO 3aI10ji-
SIHHS TIIKOJIM 1HITMM Cy0’ €KTaM TOCIOapIOBaHHS Ta CIIOKUBAYaM MPOIYKIIi
(IIOCITyT) IPUPOIHMUX MOHOTIONICTIB. MIeThes, 30KpeMa, TIpo HeOITYCTHMICT
BCTaHOBJICHHS MOHOTIOJIBHO BUCOKHX IIiH (TapuQiB) TOIIO.

Hapermri, m’sTor0 CrielialbHOK MEXEI0 3/[IHCHEHHS Cy0’ €KTUBHUX IIH-
BUIBHHX TIPaB € 3a00poHa Ha iX 3/1iiICHEeHHS 3 METOI0 HEOOPOCOBICHOT KOHKY-
penii. Ll mexxa 3ilicHeHHsI Cy0’ €KTUBHUX HUBUILHUX TEHETHYHO CIIOPiIHE-
HAa 3 aHAJII30BAaHOIO BUIIE TPETHOIO MEXKEH — 3a00POHOI0 HEMPABOMIPHOTO
00MeXKeHHS KOHKypeHLii. BoueBub, po3sMesxyBaHHs 3a00pOH HEIIPaBOMIp-
HOTO 0OMEXKEHHS KOHKYPEHIIii Ta HeToOpOCOBICHOT KOHKYPEHIIiT OyIo 3/1iii-
CHEHE 3aKOHO/IaBLEM B paMKax IIPOLeCy PO3IIUPEHHS BUKOPUCTAHHS 3BUYa-
iB (y TOMY YHCIIi 3BUYAIB ILIOBOTO 000POTY) Ta MOPaTIbHUX 3aCa] CyCIIbCTBA
y pPeryloBaHHI IUBUIBHUX BiTHOCHUH. | IIHICHO, 3BEpHEHHS JI0 CIICIiaIbHOTO
3aKOHO/IaBCTBA MIATBEPIKYE, 110 115l MeKa y 3/1IHCHEHHI Cy0’ €KTUBHHX I[H-
BUJIBHUX IIPaB Ma€ CBOE KOPiHHSA y 3BHYaeBoMy Inpasi. Tak, cT. | 3akony
VYkpainu Big 07. 06. 1996 p. «IIpo 3axuct Biji HEOOPOCOBICHOT KOHKYPEHIIIT»
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BU3HAYAETHCS, IO HEOOPOCOBICHOIO KOHKYPEHIIIEIO € «Oy/Ib-sKi JIii y KOHKY-
PEHIIil, o cylepeyark MpaBuiiaM, TOPTOBUM Ta THIIHM YECHUM 3BUYAsM Y
M ATPUEMHALIBKIN TIsTTBHOCTI». 30KpeMa, /10 TaKuX Jiil HajeXarh: HelpaBo-
MipHe BUKOPUCTAHHS YyXKUX [TO3HAYeHb, PEKJIIAMHUX MarepialiiB, YIIaKOBKH;
HEeTpaBOMipHE BUKOPUCTAHHS TOBApy 1HIIOTO BUPOOHMKA; KOMIIOBAHHS 30-
BHIITHBOTO BUIVISITY BUPOOY; MOPIBHSUIbHA PeKIIaMa; TUCKPEAUTALlisl TOCIoia-
PrOFOYOro cy0’eKTa (T MPUEMIIS); KYITIBIIS-IPOIAK TOBAPiB, BUKOHAHHS POOIT,
HaJIaHHS TTOCIYT i3 MPUMYCOBHM aCOPTUMEHTOM; CXHJICHHS JI0 OOWKOTY roc-
TOIAPIOI0YOTo Y0’ eKxTa (MiIPUEMILT) Ta ACSKI 1HIII MO/IiOHI il
TakuM YMHOM, BUKJIaJICHE J1a€ MiICTaBU JUI1 BUCHOBKY IIPO Te, IO 3/ii-
CHEHHsI Cy0’€KTUBHUX IUBUIBHUX IPAB SIK €JIEMEHT MEXaHi3My MPaBOBOTO
peryloBaHHS JAOTOBIPHUX IUBIIHHUX BITHOCHH € MPABOMIPHUM JIMIIE Y
TOMY pas3i, KOJIM BOHO Y3TOJIKY€EThCS 31 BCTAHOBIICHUMH 3aKOHOJIaBCTBOM
MexaMu. TiTbKH 32 TakoT YMOBH JIaHUH CIIEMEHT MEXaHI3MY € FOPUIHIHO
SIKICHUM, a OT’K€, MOYKHA CTBEPAKYBAaTH 1 PO HaJISKHE CIPAlIOBaHHS BChO-
r0 MeXaHi3My 3arajioM, L0 Y CBOIO Yepry MPU3BOIUTH 10 JOCATHEHHS METH
MIPaBOBOTO PETYJIIOBAHHS JIOTOBIPHUX IIMBIJIbHUX BIJTHOCHH Y CYCIIJIbCTBI.
B. Aunopeityes, 3m100yBay; Lientp npaso-
BOI JJOIIOMOTH Ta JOCIIIKeHb, M. KuiB

YMOBH Ta miACTABH 3MiHU | IPUIIMHEHHS
JOTOBipHUX NMPABOBIIHOCHH NIPH BUKOHAHHI
HAYKOBO-IOCJTITHUX POOIT

3a 3arajbHUMH paBHJIaMH [IMBLIBHOTO MPaBa MMiJcTaBaMH 3MIiHH 1 IPH-
MMUHEHHS UBUIFHUX MPABOBITHOCHH € FOPUANYHI (aKTH, TOOTO KOHKPETHI
KHUTTEBI OOCTABUHH, 3 SKUMH HOPMH [IUBLUILHOTO 3aKOHOIABCTBA OB’ SI3YIOTh
HACTaHHS PaBOBUX HACIIIKIB!, SIKi 3aJIEKHO BiJI X XapakTepy MOKYTh Oy TH
[PABO3MIHIOYMMH, a00 BiIOBIIHO MPAaBOIPUITHHSAIOYAMHE>,

IOpunnuni aktu, BKazyeThCsl B OPUANYHIN JIiTeparypi, — 1€ pi3HO-
MaHITHI XUTTEB1 00CcTaBUHU (111, MiSTBHICTB), 3 HACTAHHSM SIKUX HOpMa
IpaBa 1OB’s3y€ BUHUKHEHHSI, 3MiHY, a00 NPUIIMHEHHS Yy Cy0’€KTiB IpaBa
MIPaBOMOYHOCTEH (TPaBOYMHIB, 000B’SI3KIB TOIIO) 1 BHHUKHEHHSI TIPABOBHX
BigHOCHUH®.

! [usinsue npaBo Yipainu: [lixpyunuk: ¥V 2 ku. Ku.: 1/3a pen. O. B. {3epu, H.
C. Ky3uenogoi. K., 2002 — C. 161.

> Tam camo. — C. 166-167.

3 Tpesuos FO. M. [IpaBoBbic OTHOIICHHUS U OCyIecTBICHKE mpasa. — JI., 1987. —
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Hopwmu 1i1. 62 LusineHoro kogekcy Ykpainu (ctarti 892-900) He Bui-
JISIIOTh KOHKPETHUX 00CTaBHH, 3 SIKUMU O MOB’SI3yBaJIMCS BiIOBITHO 3MiHU
a00 TIPUTTMHEHHS MTPABOBITHOCHH HAa BUKOHAHHS HAYKOBO-JOCIIIHUX POOIT.
He mictutbes Takux 0OCTaBHH 1 B HOpMax, SKi BU3HAYarOTh 3arajbHi IOJO0-
JKEHHS 3/IIMCHEHHSI TAPSIHUX poOit (cTarti 837-864), 1110 yCKIIAHIOE BH-
pilIEHHS MUTAaHHs PO BU3HAHHS I1JICTaB 3MiHU 1 IPUITMHEHHS IOTOBIPHUX
MPaBOBITHOCHH y c(epi BUKOHAHHS HAyKOBO-JIOCIITHUX POOIT.

JlocuTs y3araJgpHEHO Npo 1€ HaeThes 1y cT. 598 «llincrau npunmHeH-
Hs 3000B’s13aHbY. 30KpeMa, BKa3y€eThCs, 110 30008’ sI3aHHSI IPUIIMHSIETHCS
4acTKOBO a00 y MOBHOMY 00cs31 Ha MiJCTaBax, BCTAHOBIEHUX JOTOBOPOM
a00 3axkoHoM. [IpunuHeHHs 3000B’s13aHHs HA BUMOTY OJHIET 13 CTOPIH J0-
MYCKAETHCS JIUILIE Y BUIAAKaX, BCTAHOBIECHUX JOTOBOPOM 200 3aKOHOM.
OCKIJIBKY B 3aKOHI BIJICyTHI KOHKPETHI MiJCTaBU 3MIHU Ta MPUITHHEHHS
3000B’s13aHHSI, TO BUSBIISIETHCS 111 T1JICTaBX 3MIHH Ta ITPUTTMHEHHS IOTOBIPHIX
MPAaBOBITHOCHH Ha BUKOHAHHS HAYKOBO-JIOCIIIHUX POOIT MalOTh BUPOOIIsi-
THUCSI BJIACHE CaMOI0 IPaBO3aCTOCOBHOIO MPAKTUKOIO.

VYpaxoByrouH IOpHINYHY TPUPOIY AOTOBIPHHUX MPaBOBIAHOCHH Yy cdepi
BUKOHAHHS HayKOBO-JOCIITHUX POOIT, siki 0a3y0ThCs Ha JOTOBIpHHUX
3000B’sI3aHHSX CTOPiH — 3aMOBHMKA | BUKOHABIISI X poOIT, MOXKHA BECTH
MOBY IIPO Te, 1110 TaKi 00CTaBUHU I0PUAMYHOTO 3HAYEHHS MOXKYTh MaTH Xa-
paxrtep 00’ €KTUBHOTO ab0 Cy0’€KTHBHOTO cpsiMyBaHHs. OTKe, BOHH MOXKYTb
TI0OB’s13yBAaTHCS 13 30BHIIIHIM BOJICBUSIBJICHHSM Cy0’ €KTIB IIUX IMPABOBIIHOCUH
Ha BHECEHHSI BIJITIOBIJIHUX 3MiH JI0 OCHOBHOTO IPAaBOBCTAHOBIIIOKOUOTO (TIpa-
BO3aKPIILIIIOYO0ro) JoKyMeHTa — JloToBOpY Ha BUKOHAHHS HAayKOBO-
JOCIIHUX poOiT ab0 NPOoRyKyBaTHCs 30BHILIHIMY YNHHUKAaMU ((pakTopamu),
AK1 3yMOBIIIOIOTh 3aMOBHUKA HAa BUKOHAHHS [I€BHUX IOPUIMYHUX i, CIIpo-
MOYKHHX 3MIHIOBATH 200 MPUMMHSTH X JIETali30BaHy MPaBOCyO’ €KTHICTh Ha
TOMY 4YH 1HIIOMY eTari BUKOHaHHS HayKOBO-AOCIIHUX POOIT.

Pazom 3 TiM Cy0’€KTHBHUIA XapaKkTep BIAMOBIIHUX il a00 AisUTBHOCTI,
OB s13aHOT 3 BUKOHAHHSM HayKOBO-IOCITIIHUX poOiT, MOXKe 30iraTtucs i3
BUMHEHHSIM HU3KH SIK TIO3UTHBHHUX Jili Cy0’€KTiB, Tak i y pa3i iX HempaBo-
MIipHOT AisTbHOCTI (TTPaBOMOPYILIEHHS ), IO MOTPeOye NoAaTKOBOT KBamidika-
1ii Ta BU3HAHHSI BUHHOCTI (HEBUHHOCTI) BIIMOBIIHUAX CY0’ €KTIB 3a3HAUYEHUX
MPaBOBITHOCHH.

Crin Bka3ary it Ha Ty 00CTaBHHY, sIka MOXe TepeadadaTtiucs B JOroBopi
1 BU3HaYaTHCS 000B’ I3KOBOIO IS 3a3HAYEHOT TIOBE/IIHKH Cy0’ €KTIB BKa3aHUX
IPaBOBIAHOCHH a00 po3mIsiiaTuCs (PaKyIbTATUBHOIO Ta CUTYaTHBHOIO Y IIPO-
1eci JMHaMIKy X peanizalii, o BUMarae y3roJDKeHHUX Jlii BAKOHABIISI Ta

C. 48.
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3aMOBHHKA, CIIPSIMOBAHUX Ha JIOCATHEHHS BIAMIOBIHUX PE3yJIbTaTiB HAyKOBO-
JOCIIAHUX POOIT.

OTxe, BAHUKHECHHS FOPUINYHUX 00CTaBUH, CIPOMOXKHUX MTPOIYKYBATH
3MiHy 200 PUITMHEHHSI TPABOBITHOCHH Y cepi BUKOHAHHS HAyKOBO-JIOCITIHUX
POOIT, 00YMOBITIOETHCS TPOIIECOM Ta XapaKTEePOM peatizallii IUX IMpaBoOBiIHO-
CHIH Ta 3/IICHEHHSM BiJITIOBIIHO TIPaB 1 000B’sI13KiB 3aMOBHHMKA Y1 BUKOHABIIS
HayKOBO-JIOCIITHUX poOiT. ToOTO 11e MOXKYTh OyTH OOCTaBUHH, IO € JIOTTYHU-
MH y peajizaiii mpaBocy0’€KTHOCTI CTOPiH, a00 HETUIIOBUMH Ta TaKHMH, IO
He riepe0adeHi OroBOPOM Ha BUKOHAHHST HAYKOBO-AOCIHITHUX POOIT.

OueBuHO i Te, 1110 3MiHa a00 NPUINMHEHHS IPaBOBIIHOCUH HAa BUKOHAH-
HsI HAyKOBO-JIOCIIIHAX POOIT MOXKJIMBA 32 IHILIaTHBH 3aMOBHUKA 200 BUKO-
HaBIIS [IUX POOIT HA PI3HMX eTarax iX BUKOHAHHS, SIKI 3HAYHOIO MIPOIO 3a-
JISKATh B1JT JIOTOBIPHOT MOTHBAIIIT 10 TAKUX [T, TOOTO MOXKYTh 1HIIIFOBATH-
Csl, SIKIIO 3a3HAUCHHI IOTOBIP MPHUITYCKA€E TAKy MOXKIIUBICTh, 00 BUMaraTu-
Cs1 Ha 3/IICHEHHS TIEBHUX JIOJTATKOBHX 3aXO/IIB OJIHI€IO 13 CTOPIH y pasi, SIKII0
JIOTOBOPOM II€ HE Tepe10ayaeThest 00 € mpsiMa 3a00poHa, SIK 1HAMBITyalTbHO
BH3HAYEHOI YMOBH JIOTOBOPY Ha BUKOHAHHS HAYKOBO-AOCIIIHUX POOIT.

[IpuHaliMHI 3aKOHOABCTBO B I[ill YaCTHUHI HE BUKJIOYAE CUCTEMY YU
CYKYIHICTH aJITOPUTMOBAHOI MTOBEAIHKH Cy0 €KTIB MPaBOBITHOCHH y cdepi
BHUKOHAHHSI HAYKOBO-/IOCIITHUX POOIT, OCKIITEKH HE MICTUTh IPSIMUX BKa31BOK
Ha Te, 1110 BOHU «HE JIOIYCKAIOThCs» a00 «3a00pOHAIOTHCS) 3aKOHOM YU Bifl-
MTOBIIHAM JIOTOBOPOM.

CkaxiMo, y TIpoIieCi Ha BUKOHAHHSI HAyKOBO-IOCTITHUX POOIT 32 TEMOIO:
«JlocimkeHHs Ta OOTPYHTYBaHHSI CUCTEMH PU3HKIB Ha eTari riodasizarii
MDKHAPOAHUX BIIHOCUHY» 3aMOBHHK BHUCTYITUB 3 1HIIIaTHBOIO BHECEHHS 3MiH
10710 BUKOHAHHS IIMX POOIT Y YaCTUHI OOTPYHTYBaHHSI CUCTEMHU PU3HKIB,
OB’ S3aHMUX 3 MOCUJICHHSIM MDXKHapPOIHOTO TePOpU3My, (GOPMYyBaHHIM MiXk-
HapOJHUX TEPOPUCTUYHHUX YIPYNOBaHb B EKOHOMIUHIH cdepi, o 3arpoxy-
I0Th EKOHOMIYHI Oe3reri kpaiHu Ta iX BIUIMBY Ha IMMIrpamiiiHi npouecu
CBITOBOTO MOPSIKY, OOIPYHTOBYIOUH CBOT IPOIO3HIIIi peaTbHUMH 00CTaBH-
HaMW, SIKi BHHUKJIM B MIDKHApOJHIH cepi 3 MeToro 3anodiranHs ix mposisy B
KpaiHi Ta Bi/[BEpHEHHS HETAaTUBHUX BILUIMBIB Ha HAI[IOHAJbHY OE3IIeKy.

BukoHaBels He 3amepevyBaB IPOTH BHECEHHS 3alPOIIOHOBAHUX 3MiH JI0
MIPABOBIAHOCHUH I110/I0 BAKOHAHHS HAYKOBO-0CI1IHOT pOOOTH, ajie BUCIOBUB
3yCTpiYHY NPOITO3HIIIIO, siKa epeadadana, o OCKITbKH BHECEH] MPOTIO3HIIiT
CTOCYHOTBCS CYTTEBUX YMOB JIOTOBIPHUX MPABOBIIHOCHH (JI01aTKOBHI 00CSIT
BHKOHYBaHOi po0OTH, IO MOTPeOy€ BiAMOBIAHOTO 301IbIIICHHS (hiHAHCYBaH-
HSl, IEPEHECEHH TePMiHYy IIPOBEACHHS 0 CIIDKEHHS, 3aTy4eHHS 10aTKOBO
(axiBLiB BiAMOBIIHOTO MPODLTIO, MPOBEJCHHS COLIOIOTIYHUX JTOCIIIKEHb
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TOIIO), TO HEOOX1THO 3MIHUTH ICTOTHI YMOBH JIOTOBOPY LUISXOM I ITHCAaHHS
JIOJIATKOBOT YO/, B sIKii mepea0aunTH BUIIICBUKIIAICHI 0OCTABUHU Ta TPO-
JIOBXKHUTH TEPMiH HOT0 YMHHOCTI HA OJMH PiK. Y TOJAITbIIOMY CTOPOHH
yKJIalld AOJATOK J10 MEPBUHHOIO JAOrOBOPY Ha BUKOHAHHS 3a3HAaYEHUX
HayKOBO-IOCTIIHUX POOIT, AKUI CTaB CKJIaIOBOIO YACTHHOIO iX TOTOBIPHUX
MPABOBITHOCHH 1 3000B’s13aHb.

VY npakTuili BUKOHAHHS HAYKOBO-JOCIHITHAX POOIT HE BUKIFOYAETHCS i
3BOPOTHA iHINIaTHBA BHKOHABIL, CIPSIMOBAaHA Ha 3MiHy BKa3aHUX IPAaBOBiI-
HOCHH, BHaCJI1JIOK Pi3HMX 0OCTaBUH, 1110 MAIOTh FOPUIMYHE 3HAUCHHS 1 BIUIH-
BaIOTh Ha 3MiHY IIPABOCYO’ €KTHOCTI CTOPiH, 3MICTY JJOTOBIPHUX TIPABOBITHOCHH
y 3a3Ha4eHil cdepi, M0 MOB’SI3YETHCS 3 MPOIIECOM Ta MEXaHI3MOM iX IPaBO-
peadizamii om0 TOCITHEHHS METH Ta IHTepeciB Cy0’€KTiB, SIKi BCTYIMIN B
JIOTOBIpHI MPaBOBITHOCHHN Ha BUKOHAHHS HAYKOBO-JIOCITITHUX POOIT.

[Tpu oMY BapTO 3a3HAYMTH, IO IMiJICTABH MO0 3MiHU MPABOBITHOCHH
y cepi BUKOHAHHSI HAYKOBO-JIOCIIITHIX POOIT MOXKYTh OyTH 00’ €KTUBOBaHI
BHACJIIJOK BHECEHHS 3MiH 0 YMHHOTO 3aKOHO/AABCTBA, SIKi BIUIMBAIOTH Ha
ICTOTHI YMOBHM TPaBOBIJIHOCHH, 0COOJIMBO B YaCTHHI NpaB, 000B’s3KIB Ta
BiJIIOB1IaJIbHOCTI CTOPiH, y IJIOMY iX PaBOCY0’€KTHOCTI Ta BUKOHAHHS
IHIIUX ICTOTHUX YMOB JOTOBOPY — IIIAaTH 332 BUKOHaHI poOoTH, X erarmis,
CTPOKIB BUKOHAHHSI IOTOBOPY, IKOCTI OTPUMAHOTO PE3yJIbTaTy, MOXKINBOCTEN
HOro BUKOPUCTAHHA 32 IPU3HAYEHHAM 3 TOUKH 30pY AKICHUX XapaKTEePUCTUK
Ta BJIACTHBOCTEH O€3IEKH, MOaIbIIIOT0 BUTOTOBJICHHSI BiJIMOBITHOT MTPO-
JUYKIIIT TOIIIO.

Jemo cknanHimie B MPaKkTUI paBopeatizaiii BUPIIIYIOThCS ITUTAHHS
I10/I0 BHECEHHSI 3MiH JI0 JIOTOBIPHUX NPABOBIIHOCHH HA BUKOHAHHS HAYKOBO-
JIOCIIITHUX POOIT 32 cy0’€KTUBHUMHU YHHHUKAMH, OCOOJIMBO 31 CTOPOHH BH-
KOHAaBIIS.

s mpuKIamy OKpecIuMo CUTYallilo, IO CKIajacs MK CTOPOHaMH J10-
TOBIPHHX IIPABOBITHOCHH Ha BUKOHAHHS HAYKOBO-/IOCIITHIX POOIT CTOCOBHO
OOTPYHTYBaHHS HAayKOBOT MOJIEI peaizallil perioHanbHOi MONITHKH II0I0
PO3BUTKY MaJjoro Ta cepeHboro OizHecy. Y mpoueci BUKOHaHHS 3a3Ha4€HO1
HayKOBO-JOCHIIHOT pOOOTH, Ha IEPEKOHAHHS €KCIEPTiB, 1110 MPOBOIMIIH 10~
MEepEeHI0 eKCIIePTU3Y TEXHIKO-EKOHOMIYHUX OOIPYHTYBaHb, BUKOHABIIEM
HENPaBUIBHO 00PAHO METOJIOJIOTII0 OOUUCIICHHSI MaliHa Ta 1HIIUX 00 €KTIB
HEPYXOMOCTI, III0 MOKE MMPU3BECTH JIO XUOHUX 1 HEOOIPYHTOBAHMX BUCHOBKIB
Ta MPOMOHOBAHUX MTOJIOKEHb.

Buxonsuu i3 pekoMeHaaliil Takol eKCrepTU3u, BUKOHABELb 3BEPHYBCS
JI0 3aMOBHHMKA 3 1HILIATHBOIO PO MPOOBKEHHSI CTPOKIB BUKOHAHHSI JIOTO-
BIpHUX 3000B’s13aHb Ta 3aJy4YCHHS JIOIATKOBUX 1HBECTHIIIN JIJIsl TPOBEICHHS
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€KOHOMIYHOTO aHaji3y 32 HOBOI METOJIOJIOTIEI0 JOCIIPKEHHS. 3BICHO, 110
3aMOBHHK BiJIMOBHB Ha BHECEHHS 3MiH JIO JOTOBIPHUX PaBOBIIHOCHH,
OCKIJIBKH BUOIp METOJ0JI0T1] BUKOHAHHS HAyKOBO-TOCIITHUX POOIT MOKJIa-
Jla€ThCs HAa BUKOHABIA, 3a 1110 BiH HECE PU3MK BiAIOBIaIbHOCTI, B TOMY
YHCIi MAWHOBOI, 1110 1 Oy110 3a()ikCOBaHO B OJTHOMY i3 ITyHKTIB JJOTOBOPY Ha
BHUKOHAHHS HayKOBO-AOCIIIHUX POOIT.

€ OYeBHIIHUM, IIO MEPeIOAYNTH YHHHIM 3aKOHOIaBCTBOM BCIO ramMy
KHUTTEBUX OOCTABHH, SIKi MAIOTh HOPUIMYHE 3HAYCHHS JUIS 3MIHH XapakTepy
MIPaBOBITHOCHH Y cpepl BUKOHAHHS HAyKOBO-JOCIITHUX POOIT, peasbHO He-
MOJKJIMBO, OCKIIBKH TaKWH nepestik OyB Ou nMpuOIN3HAM, 3 THM, 11100 BHSIBH-
TU HaWOUIBII TUIOBI CUTYAIlil, 32 SIKUX € MOMJIMBOIO KOPEKIIis 3a3HAUECHUX
MIPaBOBITHOCHH.

Xoua Ha Hall OIS, OJMH 13 MOXIIMBUX MPEIECHTIB BCE XK TaKu BHU-
nucanuil y cr. 899 LK Ykpainu «Haciiiku HeMOXIUBOCTI JOCATHEHHS pe-
3yJbTaTy». 30KpemMa, K0 Y XOJ1 HayKOBO-AOCIHITHUX POOIT BUSIBUTHCS
HEMOXJIMBICTb JIOCSITHEHHS Pe3yJIbTaTy BHACTIZOK 00CTaBHH, 110 HE 3aJ1eXkKaTh
BiJl BUKOHABIIS, 3AMOBHHK 3000B’s13aHHI OIJIATUTH POOOTH, MIPOBE/CHI 110
BUSIBJICHHSI HEMOXIIUBOCTI OTPHMATH Tiepe0ayeHi JOroBOpOM pe3ylbTaTH,
aJie He BUIIE BiINOBIHOT YACTHHH I[IHUA POOIT, BU3HAYCHOT IOTOBOPOM.

3akpinuBIIN y TaKU CIIOCiO yMOBY ISl aMHICTyBaHHSI BUKOHABIIS 32
HEBUKOHAHHS 3000B’s13aHHS BHACIIIOK (DOPC-MAKOPHUX Ta 1HITNX 0OCTaBHH,
3aKOHOIaBeIlb Nepe0aunB OPUIUYHO MaTepiaibHi HACTIAKY KOMIIEHCAITiT
BUTPAT, MPOBEJICHUX BUKOHABIIEM Ha HAyKOBO-JIOCIIIHI poOOTH 10 BUSBIICH-
HS 3a3HAYCHUX OOCTABHUH, 1 IIPU [[HOMY TIPSMO HE BKa3y€e Ha MOMJIMBICTb 32
[UX YMOB 3MiHM a00 MPHUITMHEHHS NMPABOBITHOCHUH HA BUKOHAHHS HAYKOBO-
JOCIIAHUX POOIT, X04a 1€ JIOTIYHO CIIIIYE, Y pa3i HEMOXKIUBOCTI OTpUMATH
repe0adeHi JJOroBOPOM HAyKOBI PE3yIIBTaTH.

OTxe, WAEThCS A0 MEBHOI MipH MPO 3000B’A3aJIbHO-IPABOBUN HaMIp
BHUKOHAHHS HAyKOBO-JIOCIITHUX POOIT, IKHI MOXKHA PO3TVISIATH SIK PI3HOBH/T
3000B’SI3aTHO-IOPUANIHOTO Ka3ycy. OCKITbKH B IEOMY BHIAJAKY «Je-
(hakTo» minkpirmmoeTsess HopMoto 3akoHy (LK Ykpainm), ToOTO «me-rope»
po Te, 0 3000B’s3aHHSA BUKOHABIL HE CHpaBAUIUCS depe3 MEeBHI
00’€KTUBHI 00CTaBUHH, TO HAOYBaIOTh PEABHOTO MPABOBOTO PEKUMY
«3000B’s13aHHS PO HAMIPH», B IKHX 00’ €KTOM JIOTOBIPHUX IPABOBIIHOCHH
CTaB caM MPOIeC BUKOHAHHS HAYKOBO-IOCIITHUX poOiT, 6€3 OTpuMaHHS
OYiKyBaHOTO PE3yJbTaTYy.

I Xxoua 3aKOH He KOHKpeTH3y€e LIUX 0OCTaBHH, a JIMIIE BKa3ye Ha X He3a-
JISKHICTB BiJI BUKOHABIIS, BUJIAETHCS, 1110 TAKUMH MOXKYTh Oy TH )OpC-MaXKOpHi
Ta OJM3bKI 10 HUX 00CTaBUHH, IO YHEMOXITUBIIFOIOTh 3aBEPIICHHS] BUKOHAH-
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HSl HAyKOBO-JIOCTIAHUX pOOIT (MPUIUHEHHS CTaTyCy IOpUAMYHOI 0co0u,
(aranpHi 00cTaBUHH (Hi3UIHOT OCOOHU TOIIIO).

Y 1ipoMy BUMaKy BOauaeMo, 0 FOPUANIHOIO MiZICTaBOIO 3MiHH, 200 TpH-
MTUHEHHsI 3a3Ha49eHIX MPAaBOBIJTHOCHH BUCTYTA€ BiiacHe HopMa 4. 1 ct. 899 11K
VYKpaiHu, sika 00’ €KTUBY€E FOPUIMYHO 3HAYYILi YMOBH, 10 YHEMOXITUBIIOIOTh
BUKOHAHHS IEPBUHHOTO, TIEpeA0adeHOro JOrOBOPOM 30008’ 13aHHSI BUKOHAB-
1151 13 BCTAHOBJICHHSIM MarepiaibHO-3000B’I3aIbHUX HACIIIJIKIB JIJIS1 3aMOB-
HUKa B YaCTHHI ()AKTUYHO BUKOHAHUX HAYKOBO-JOCIITHUX POOIT.

3MicCT 11i€] HOpMH CBITYUTH TIPO TE, 110 33 TIEBHUX YMOB X HEBUKOHAHHS
BHUKOHAaBIIEM 11i 3000B’s13aHHS HaOyBalOTh «ypPi3aHOr0», JOCTPOKOBOTO
3000B’sI3aJIbHO-PEAIII3YI0UM0T0 XapaKTepy, TOOTO peaibHO 1 IOPUIUIHO He-
3I1CHEHHOTO (Hepeasi30BaHOT0) 30008 13aJIbHOTO HAMIPY 1 O4EBHIHO MaIOTh
3MIHIOBATHCS a00 MPUIMHATUCS HA IM1ICTaBl BUMOTH MPHUITKCY 3aKOHY, 110
(baKTUYHO 1 FOPUIMYHO BKa3ye Npo HasBHICTh y HopMax LIK Ykpainu ngoro-
BIpHHX MPaBOBIAHOCHH, 3MICT IKUX MOXXYTh BU3HAYaTH 3000B’s3aHHS 13
JIeTaai30BaHuX (ONMPUITIOMHEHHX ) IOPUIUYHUX HACTIAKIB (OOIITHOK), BUKO-
HaHHS HayKOBO-JOCIIIHUX POOIT.

Y takoMy pa3i 11l IPaBOBIJTHOCHHU MOXYTh 3a3HATH BIIMOBIIHUX 3MIH
a00 5k MAIOTh MPHUITUHATHUCS 32 00 €KTUBHUMHU YMOBaMH, 1[0 HACTAJIH HA MiJI-
CTaBI IPUITUCY 3aKOHY. L{e TOBHOO MipOIO y3TOAXKYETHCS 13 BUMOIoI0 4. | CT.
598 11K npo e, 1110 3000B’s13aHHS IPUITHHIETHCS YaCTKOBO a00 Y TOBHOMY
00cs131 Ha TijicTaBax, BCTAHOBIICHUX 3aKOHOM, 3 ITONIPABKOO HAa Ty 00CTAaBUHY,
10 BiJIMOBIIHUM MPUITUC 3aKOHY HE BCTAHOBIIIOE MOXJIMBOCTI 3MiHU 3000-
B’SI3aHHS, a JIUIIE HOTO MPUTTHHCHHSL.

Tomy cTae 3po3yMisiM, 110 0OCTaBUHH, SKI MOXKYTh 3yMOBJIFOBATH 3MiHU
BKa3aHMX IPaBOBiIHOCHH, MAIOTh IOPUINYHO BIIMBATU Ha 3MICT LIUX [IPAaBO-
BiJTHOCHH, OCOOJIMBO, 1110 CTOCYEThCS peaizailii mpaBocy0’eKTHOCTI CTOpiH
JIOTOBODY.

[Ipote, Ha HalIe MEPEeKOHAHHS, [I€ MalOTh OyTH caMe TaKi IOPUIUIHO
3Hauyn[i 0OCTaBWHH, SIKi O MPHU3BOMMIIN JI0 3MIHH XapaKTepy 3a3HAUYCHUX
MPaBOBIHOCHH, Ha PI3HHUX CTAJisX iX peamizarrii.

3 ypaxyBaHHSM IPaBO3aCTOCOBHOI MPAKTHKU J0 YMOB, 1110 3yMOBIIOIOTH
HACTaHHS MJICTaB 3MiHM 3a3HAYCHUX MTPABOBIJIHOCHH, MOXHA BiJTHECTH TaKi
FOPUINYHI 00CTaBHHH 200 iX CYKYIHICTb, III0 YTBOPIOKOTH FOPHIMYHI CKJIaIH:

a) JIOMOBJICHICTh CTOPIH MPO 3MiHY XapakTepy, 3MICTy, YMOB Ta CTPOKIB
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JIOTOBOPY Ha BUKOHAHHS HAYKOBO-AOCHITHUX POOIT;

0) yrouHeHHs a00 3MiHa (OPMHU TOCSTHEHHS OYIKYyBaHUX PE3YJIbTATIB 3a
TIOTOJKEHHSIM CTOPIH;

B) 3aJTy4€HHs CyOIiIpsiTHOT OpraHi3ailii Ha BAKOHAHHS OKPEMHUX eTaliB
BHUKOHAHHS HAyKOBO-JOCTIIHUX POOIT;

r) yrouHeHHs GopMu, ab0 po3Mipy MJIaTH 3a BUKOHAHHS HAyKOBO-
JOCITIHUX POOIT;

T') BHECEHHsI 3MiH Ta JIOTIOBHEHB JI0 TEXHIYHOTO 3aBIaHHs a00 KaJeH Iap-
HOTO TUTaHy BUKOHAHHS HAyKOBO-IOCTITHUX POOIT;

1) HEMO>JIMBICTh JOCSATHEHHS HAYKOBOTO pEe3yJIbTaTy BHACIiOK oOcTa-
BUH, IO HE 3aJIe)KaTh BiJl BUKOHABIIS;

€) 1HIII IOPUINYHO 3HAYyI[i 0OCTABUHH, 1110 MPU3BOASATH 10 3MIHU IOpH-
JIMYHKUX HACTIIKIB BUKOHAHHS HAYKOBO-AOCIIIIHUX POOIT, BU3HAHUX Ta MOT0-
JDKCHUX B YCTAHOBJICHOMY TOPSIKY Cy0’€KTaMU ITUX IPAaBOBITHOCHH. 3 ypa-
XyBaHHSIM BUKJI3JICHOTO € MOXKIIBOIO KOpeKIlist Bumor rit. 62 LK Ykpainn.

3 HayKOBO-TIPAKTUYHMX MO3ULIH MPOOIEeMaTHYHUM € MUTAaHHS PO I0pU-
JMYHI IT1ICTaBU PUITMHEHHS JOTOBIPHUX NPaBOBITHOCHH y c(hepi BUKOHAHHS
HAYKOBO-JIOCIIITHIX POOIT. 3 TOUKM 30py peainizamii cyd’€eKTUBHUX MpaB i
000B’s13KiB Cy0 €KTIB IMX PABOBIJHOCHH ITiICTAaBAMHU IPHITMHEHHS TCOPETHY-
HO BU3HAIOTHCS I0pUINYHI (pakTH a00 1X CKiIaf, 10 IOCBIIYYIOTh 3aBEpPIICHHS
BUKOHAHHS HAYKOBO-JOCIIiIHOT POOOTH, BiITIOBITHO 10 YMOB JIOTOBOPY, BUMOT
TEXHIYHOTO 3aBJIaHHS 3 JIOACPIKaHHSIM TEPMiHIB, BU3HAYCHUX KaJICHIAPHUM
TUIAHOM BUKOHAHHS [IUX POOIT, JIETaTi3amieto OTPUMAaHOTO TBOPYOTO Pe3yIibTa-
Ty 1 iINMHUCaHHs AKTa Iepeadi-pHiioMy BUKOHAHOT (BUTOTOBIICHOT) HAyKOBO-
JIOCJI1IHOT POAYKLiT: (3aBepILEHOT HayKOBO-10CIHOT pO3pOOKY — HayKOBOi
MOJIETI TOKTPUHHU, 1HIIIOi HAYKOBO-IOCIITHOT pOOOTH).

OTxe, y OBCSIKACHHIN MPAKTHII T1ICTABOIO MPUITMHEHHS JOTOBIPHUX
MIPaBOBITHOCHH Y cpepi BUKOHAHHS HAyKOBO-IOCIIHIX POOIT Mae OyTH Ha-
SIBHICTh IOPHUYHOTO CKJIay BHIIE IePepaxoBaHUX IOPHINYHO 3HATYIIUX
Jiif Ta JOKYMEHTIB, 110 MOCBIAYYIOTh JOCATHCHHS METH JOTOBIPHHUX
3000B’s13aHb Ta BIJICYTHOCTI MPETEH3iH, I10/I0 SIKOCTI Ta KIJIbKOCTI BAKOHAHUX
poOiT, ix popmu Ta 3MicTYy, Ta sIKi MOCBIYyIOTh BUHUKHEHHS HOBHX ITpaB Ha
HUX PE3yJIbTaTIB JAISUILHOCTI BiJIMOBIIHO Y 3aMOBHUKA T4 BUKOHABIIS.

He BumnaixoBo y MBLTEHO-TIPABOBIH JTiTEpaTypi BAKOHAHHS 30008’ I3aHHS
PO3MIAAETHCS 1] KyTOM 30pY IPABOBOTO IHCTHTYTY, BIIIIOBITHOTO IIPOIIECY,
ificTaB NPUIIMHEHHS 30008’ sI3aHHA Ta HACJIIAKY (pe3yJbraTy) 31iHCHEeHHs
BCIX IUBIJIBHUX IPaB i 000B’SI3KIB, IO BUILIMBAIOTH 13 KOHKPETHOTO JIOTO-
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BIpHOTO 3000B’s13aHHs .

I3 anainizy crareit 892—-894, 897, 899 11K Vkpainu ciijye, mo-nepiiie, 1o
BUKOHaBEIb 3000B’s13aHUI IIPOBOAUTH HAyKOBO-JOCIIAHI poOOTH B IIaHI
3/1ICHEHHS BIIMOBITHOTO MPOIIECY HAYKOBOTO JOCIIHKEHHSI, 3T1/THO 3 JI0-
TOBIPHUMH YMOBaMH; [0-Apyre, BUKOHATH YMOBH LI0/I0 JOCATHEHHS 3arlia-
HOBAHOT'O PEe3yJbTaTy K KiHIIEBOI METH BUKOHAHHS HayKOBO-I0CIiTHIX
pOOIT; MTO-TpeTE, IepeaaTH 3aMOBHUKOBI JJOCATHYTHI HAYKOBHUH PEe3yNbTar y
CTPOK, OOYMOBIICHHI JIOTOBOPOM; TIO-YE€TBEPTE, SIK BUHITOK, IPUITHHUTH
BHUKOHAHHS HAYKOBO-JIOCIITHUX POOIT y pa3i BUSBJICHHS B MPOIEC] IX BUKO-
HaHHS HEMOXJIMBOCTI JIOCSITHEHHS Pe3y/bTaTy BHACIIIOK 0OCTaBHH, 1110 HE
3aJI€KATh BiJl BAKOHABI.

[pore ciig Maru Ha yBa3i, 10 BUKOHAHHS — II€ HE MPOCTO JOCSATHEHHS
HACIIKY, TOOTO pe3ynbTary 3/iHCHEHHS BCIX [UBUILHHUX PaB i 000B’SI3KIB,
aJie i OTPUMaHHS PeaIbHOTO PE3YIIBTaTy BHKOHAHUX HAYKOBO-IOCIITHUX POOIT
y (hopMi IEBHOTO TBOPY, SIK 00’ €KTa MpaBa iHTEIeKTYaIbHOI 200 MPOMHCIIOBOT
BJIACHOCTI Cy0’€KTiB 3a3HaYE€HHX IPABOBIJHOCHH Y BCTAHOBJIEHUI JOTOBOPOM
1 IETAII30BaHUM TEXHIYHUM 3aBJIAaHHSM 1 KaJCHIAPHUM IIJIAHOM TEPMiH.

[paBunbHO 3a3Ha4ac 1. [TyukoBcbKa, 1110 MeTa 3000B’13aHHS, B TOMY YHC-
J1i 3a0€e3MeYyBaIbHOTO, TOJISrae B 0ro BUKOHAHHI®. | 11¢ TOriYHO, OCKIIBKU
BIZMOBIAHO 10 BUMOT CT. 599 11K Vkpainu 30008’ s13aHHS IPUITUHIETHCS BH-
KOHAHHSIM, TIPOBEJICHUM HAJISKHUM YHHOM. OTKe, BUKOHAHHS MOXKE PO3IIIs-
JaTHCs AK IpoLec Ta BiINOBIIHUN IOPUAMYHUH (aKT K MiicTaBa IPUIUHEH-
Hs1, 30KpeMa, 3000B’s13aHHST Ha BAKOHAHHSI HAyKOBO-JIOCIITHUX POOIT.

VY Toii ke Yac BUKOHAHHS 3aMOBJICHHS 1 OTPUMAaHHS BU3HAHOTO JOTOBO-
POM pe3ynbTary HayKOBO-JIOCIITHUX poOiT, 0pOpMIICHHS IOPHIMYHO 3HATY-
HIMX JOKYMEHTIB 3a HaCIiJIKaMH peajbHOr0 BUKOHAHHS HEPIJKO CIYXaTh
IOPUAMYHUMY HiJACTaBaMM JJI BUHMKHEHHS HOBUX IIPaBOBIAHOCHH,
OB’ sI3aHKX 13 HAOYTTSIM Ta JIeTali3alli€lo MpaBa IHTEJIEKTyaabHOI BIACHOCTI
BUKOHABIIS 1 3aMOBHHKA Ha 00’ €KTH 3aBEPIICHUX HAYKOBUX JIOCIIPKEHb.

A ToMy peairizarlis, K 3a3Ha4aocs, BCiX MpaB 1 000B’A3KiB 3a JOTOBOPOM
Ha BUKOHAHHS HayKOBO-IOCIIHUX POOIT CIpHsie€ BUKOHAHHIO ITUX POOIT i
OTPUMAHHIO BIANOBIAHOIO (BU3HAYEHOTO JIOTOBOPOM) pe3yibTary y (opmi
HayKOBO-A0CiAHOT NPOAYKLii, 1110 BiANOBia€ BUMOraM KOHKPETHOTO J10-
TOBOPY Ta BCTAHOBJICHUM IpaBUIIaM, BU3HAYCHUM HAI[iOHAIbHUM YHHHUM
3aKOHOAaBCTBOM.

" Bonnap T. B. BukoHaHHs JOTOBipHHX 3000B’s13aHb y HHUBiIbHOMY mpasi. — K.,
2005.-C. 18, 19.

2 Iyukoscwra 1. 11010 HACITIIKIB BUKOHAHHST 320€311eUyBaIbHOTO 30008’ 13aHHS //
Bicuuk Akan. mpaB. Hayk Ykpainu —2007. — Ne 2. — C. 120.
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Crnin BiA3HAYHUTH, IO e COIO3HUM [100)KeHHSAM PO JOTOBOPH Ha
CTBOpeHHS (Tepeaauy) HayKOBO-TEXHIUHOI MPOAYKIIii! mepeabaganocs, mo
JI0 CKJIaJly BKa3aHOTO JIOTOBOPY 3a MOTOJKCHHSIM JOTOBIPHUX CYO’€KTIB
MOXKHa BKJIIOYaTH, 30KpeMa, TeXHIUHe 3aBJaHHA, KaJeHAapHUH IIaH BUKO-
HaHHS poOIT, TPOTOKOJ y3TOKEHHST IOTOBIPHOT I[iHH, 8 TAKOK AKT repeadi-
MpUIMaHHS HayKOBO-TEXHIYHOT MPOAYKLIIT, SIKKH 13 JOTOBIPHO-IIOTO/IKYBAIBHOT
MO3uIlii cTaB Terep 000B’SI3KOBUM JIOKYMEHTOM, 110 FOPUIUYHO 3aCBITUyE
(baKT BUKOHAHHS HAyKOBO-JOCIIITHUX POOIT, IKUHT IMiCIIs i IHCaHHs Ha0yBa€e
IOPUIMYHOT CUJIM IIPABONIOCBIIUYOYOI0 JOKYMEHTA, 1110 KOHCTaTy€e KOHKpPET-
HUW TEPMIiH TPUITMHEHHS JJOTOBIPHUX MPAaBOBITHOCHH Y cepi BUKOHAHHS
HAYKOBO-JIOCITITHUX POOIT.

SIk TIpaBOIOCBIUYIOUHH JIOKYMEHT, 1110 (DIKCY€E BiJIOBITHUN FOPUIUIHUIA
(akT 3aBepIIIeHHsI BAKOHaHHS HAyKOBO-JIOCITJTHUX POOIT 1 KOHCTATY€ TUM CAMHUM
[IPUNMHEHHS JOTOBIPHUX IPABOBIIHOCHUH Yy 3a3HaueHil cdepi, AKT nepenayi-
MIpUMaHHs MICTUTH HEOOX1THY iH(OpMAILifo PO Cy0’€KTIB JOTOBIPHUX MPaBO-
BIJIHOCHH, TX MiCIIE3HAXO/KCHHS, FOPUINYHI aapecH, IHJIeKCH, (IHAHCOBO-
PO3paxyHKOBi AaHi (po3paxyHKkoBi paxyHku, M®O, €JIPIIOY Tomo), Ha3By
HAyKOBOI TEMH, HOMEP JIOTOBOPY, JIaTy Ta MICIIE HOT0 YKJIaIaHHSI, BIIITOBIIATBHUX
0Ci0, YIOBHOB2)KCHUX Ha TIiJIMMUCAHHS JIOKyMEHTA BiJI JOTOBIPHUX CTOPIH, KO-
POTKY XapaKTepHCTHKY BUKOHAHHX POOIT — 00’€KTIB HAYKOBHX JIOCII/IKEHb,
SIKICTh JOCSITHYTOTO HayKOBOTO PE3yJIbTaTy B IIPOLeCi BUKOHAHHS HayKOBO-
JIOCITITHUX poOiT (eTartiB po0iT), 3arajibHy BapTiCTh BUKOHYBaHHX Ta KOHKPETHO
BUKOHAHUX POOIT, TEPMiH IX OIUIATH 3aMOBHHKOM, HassBHICTh a00 BiZICYTHICTh
B3aEMHHX MPETEH31H CTOPIH, MiMUCH BIAMOBIIAIBHAX 0OCI0 (B CTOPOHHU 3a-
MOBHHKA Ta BUKOHABIIS ), SIKI CKPITUTIOIOTHCS TIEYATKOIO BiJ FOPHIMYHUX OCI0.

CydJacHa IpaKTHKa BUKOHAHHST HAyKOBO-IOCIIIHUX POOIT CBITUHTH, 110 Oe3
BKa3aHOTO AKTa MPUITMHEHHS 3a3Ha4eHNX PaBOBITHOCHH Y TIO3UTHBHOMY ILIaHi
€ IOPUIUYHO HEMOXKIIMBUM, OCKLJIbKA HEBUKOHAHHSI i 111010 MOCBITYEHHS 3a-
BEpIICHHS IUX POOIT € PABONOPYIICHHSM 13 BiMOBITHAMU FOPHANYHAMHA Ha-
CITJIKAMH, XapaKTEPHUMH JUISl OXOPOHHHUX (3a0e31edyBabHIX ) IPABOBITHOCHH.

Ha Haury 1ymKy, BIIIOBiAHO 10 BCTAHOBJIEHUX IIPABUII 3a3HaYEHUH AKT
€ He 1110 1HIIIe, IK HOPMAaTUBHO-TPABOBUH MTPHITHC, IO (IKCYE 3aBEPIICHICTh
BUKOHAHUX HAYKOBO-JIOCIIIHUX POOIT, BIIIOBITHICTh OTPUMAHUX PE3YJIbTa-
TiB i€l IisTbHOCTI Mepe0aueHuM 3aKOHOJAaBCTBOM BUMOTAM IIO/IO SIKOCTI
BHUKOHAHHSI, BA3HAYCHUM TEPMIHOM, IO CKJIAJA€ IOPUINYHY TIICTaBY s
B3a€MOPO3PaXyHKIB CTOPIH 32 JOTOBOPOM.

OTxe, BaKIMBE O0JTIKOBE 1 peecTpalliiiHe MpaBoBe 3HAYCHHS Y FOPUIIY-

! BrojyuteTeHb HOPMaTUBHBIX akToB MUHKCTEPCTB U BeZloMcTB CCCP. — 1988. —No 5. —
C. 8, 16.
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HOMY CKJIa[i, SIK ITiICTaBH IIPUIIMHEHHS IOTOBIPHUX MPABOBIIHOCHH Y cdepi
BUKOHAHHSI HAYKOBO-ZOCITITHUX POOIT HAJIEKATh TAKOMY FOPHIUYHOTO (DAKTY,
SK AKTY NpHHOMY-Tiepeliadi BAKOHAHUX HAYKOBHX JIOCII/IKCHb.

[Moxinstroun 3aranom noswutiro I. Cnacubo-PareeBoi mpo HeOOXiAHICTh Y
Cy4acHHMX YMOBax BiJIMOBHU BiJ IepKaBHOI peecTpaiii mpaBo4uHIB', BAPTO
pa3oM 3 THM 3a3HA4YMTH, 10 PEeECTpalliiiHa (GYHKINS y IPaBOYMHAX HA BH-
KOHaHHS HAyKOBO-JIOCIIIHUX pOOIT Bilirpae He TijbKu iH(popMaLiiHy poib,
aJe i K IOPUANIHOTO (HaKTy peecTpanifHOTo XapakTepy Ha CTajil yKiaJaH-
HsI JIOTOBOPIB Ha BUKOHAHHS Ta BIIACHE 00JIIKOBOTO MPU3HAUCHHS 3aBEPILICH-
HSI BUKOHAHHSI HAYKOBO-JIOCIIITHIX POOIT.

Huni ynHHa niporietypa 3iHCHEHHS peeCTPaIitHO-00IIKOBUX JIiHl y ik
cepi perymroerbes BianosiaHo o [Tocranosu Kadinety MinictpiB Ykpainu
Big 31 Oepesnst 1992 p. Ne 162 «IIpo aepxaBHy peecTparliro HayKOBO-
JOCIIIHHX, JOCITITHO-KOHCTPYKTOPCHKUX POOIT 1 AucepTariiin’ Ta ITopsakom
JIepaKaBHOI peecTpallil HayKOBO-JOCIIHUX, JOCIIIHO-KOHCTPYKTOPCHKUX
poOit i mucepraniii, 3arBepmkennM HakazoM MOH VYkpainu Bin 25 rpynss
2001 p. Ne 88 Ta 3apeecTpoBaHMM B MiHiCTepCTBI tocTHIIT YKpainu 11 ciuns
2002 p. Ne 28/6316°.

He Brarouuch 10 0COOIMBUX JIeTalIeH IPOILEYyPH JePKABHOT peecTpartii
Ta 00Ky MIO/I0 BIIKPUTHX HAYKOBO-TIOCIITHUX POOIT B IIii HAYKOBiH CTATTI,
JIUIIE 3a3HAYUMO TaKe:

a) YUHHHI TTOPSIOK JepKaBHOI peecTpallii Ta 00Ky MOIINPIOETHCS Ha
po3moyari, BAKOHYyBaHi Ta 3aKiHUEH]1 HayKOBO-JIOCIIITHI poOOTH;

0) BKa3aHUH MOPSIOK € 00O0B’SI3KOBUM ISl BCiX CyO’€KTIB JOTOBIPHUX
MPAaBOBITHOCHH Ha BUKOHAHHS HAyKOBO-IOCTIIHUX POOIT — BHKOHABIIIB
IOPUIUYHUX 0ci0 (opraHizailii, MiNPUEMCTB), CTaTyTHA JisTIbHICTD SIKHX
nepenoavae MpoBECHHS 3a3HaUYeHUX POOIT Ta € T0OPOBUTEHUM JUTS (PI3UUHIX
0ci0, sIKi BUKOHYIOTh HAYKOBI JOCII/DKEHHS 32 BJIACHUH PaXyHOK;

B) (pyHKIIIT 1110710 JIep>kaBHOT peecTpallii Ta 001Ky BKa3aHUX POOIT TO-
KJIaJJal0ThCsl Ha YKPATHCHKUN 1HCTUTYT HayKOBO-TEXHIYHOI T4 EKOHOMIYHOT
iHpopmarii (Ykp. IHTEID);

I') Jep>KaBHa peecTpallist 311HCHIOETbCA CTOCOBHO PO3IIOYATHX Ta BUKO-
HYBaHUX HayKOBO-JIOCIITHUX pOOIT, TOOTO 00’ €KTIB MPABOBIAHOCHUH i BiJIITO-
BIJTHHX JIiif, TOB’SI3aHMX 3 BUKOHAHHSIM IMX POOIT, ajie He CaMUX MPaBOYHHIB,

! u: Criacu6o-®areepa I. CripHi muTaHHS HEAIHCHOCTI MPpaBOYKHIB Ta ii Ha-
cminkiB // BicH. Akax. mpaB. Hayk Yipaiaum. —2007. — Ne 3. — C. 97.

2 Buma ocsita B Ykpaini. [npopmaruBHo-tipaBoBe perymoBanss. — K., 2003. —
C. 676-677.

3 Tam camo. — C. 797-826.
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a Jiuiie Jiid Ta 00’ €KTIB, 110 BUILTUBAIOTH 13 BIJIIOBITHUX MPABOYHHIB, CTBO-
PIOIOTBCSI BUKOHABIIEM, SIKi B TIO/IaJIBIIIOMY CTAIOTh 00 €KTaMH IpaBa iHTe-
JICKTyaJIbHOI BJTACHOCTI Ha ITiICTaBi 3aIlIOBHCHHUX Ha MAIIEPOBOMY Ta SIICKTPO-
HHOMY HOCI1 peectpaniiinoi kaptku (PK) ta cynposigHoro nucra;

T') O0JTIK 3/1IHCHIOETHCS] CTOCOBHO 3aBEPIICHUX HAYKOBO-JIOCIIAHUX POOIT
Ha MiJICTaBi MOJIaHMX BUKOHABIIEM 3alIOBHEHUX OJIAHKIB OOJIIKOBOT KQpTKH Ha
3a3HAueHHX BHIIE HOCISX, CYNPOBODKYBAIBLHOTO JIUCTA 1 3aKIFOYHOTO 3BITY
BHKOHAHOTO HAyKOBOTO JOCII/PKEHHS Ha IEKTPOHHOMY HOCii (Jinie y pasi
BHUKOHAHHS I1i€1 pOOOTH 32 paXyHOK KOIITiB JlepKaBHOTO OIO/KETY );

1) Iep KaBHA PEECTpallis pO3MOYaTHX Ta BUKOHYBAHHUX POOIT Ta 0OMIKY
3aBepILEHUX POOIT MPOBOAUTHLCS 32 IUJIATy BUKOHABI[IB y YaCTHHI 1ATOTOBKU
Ta MEPeCUIaHHs BKa3aHUX JJOKYMEHTIB JI0 00JIIKOBYIOUOTO OpraHy.

L{isKoM OYEBHJIHO, 110 CYYaCHUH MOPS/IOK JePXKABHOI peecTpartii Ta 00-
JIIKy HayKOBO-IOCIIIJHUX POOIT B OCHOBHOMY CIIPSIMOBaHUM Ha Jierajizalito
BIJIMOBIIHUX HAYKOBHUX JIOCIIIKEHb, IHPOPMYBaHHSI 3aiHTEPECOBAHUX 0Ci0
po Taki podbotu, GopMyBaHHs BiAMOBIAHUX (DOHIIB TOKYMEHTIB, MOIIAPEH-
Hs 1H(OopMaLii Tpo po3noyari, BAKOHYBaHI Ta 3aBepIICH] HayKOBO-I0CIiIHI
po0OTH Ta pealtizallito B yCTAHOBICHOMY NOPSIKY 1H(pOopManiiHIX Marepia-
JIB Ha 3aIUTH IiIIPHEMCTB Ta OPTaHi3aIliif, OpraHiB BUKOHABUOI BIIaIH.

[Ipore, Ha HamI OIS, 3AIMCHEHHS JepyKaBHOI peecTpailii Ta 00Ky
HAyKOBHX JOCIIJDKEHb Y 3a3HAYEHOMY MOPSAKY HE Ma€ CyTTEBOTO MPaBO-
BCTAHOBIIIOIOUOTO 3HAYCHHSI, OCKUIBKM HE MOCBiuy€e (akTiB Ta 00 €KTIB
IpaBa IHTENEKTyalbHOI BIACHOCTI Ta iX HaJIe)KHOCTI BiIIOBITHUM 0CO0aM
SIK cy0’€KTaM JIOTOBOPY Ha BUKOHAHHS HAyKOBO-IOCIITHUX POOIT. 3 METOO
JIOCSITHEHHSI 11i€1 METH MPOIIOHY€EMO BEKTOPHO 3MIHUTH 3/IICHCHHS BKa3aHUX
(GyHKLIH, BCTAHOBUTH HOPMAaTHBHO-IIPABOBUM HOPSIIKOM IIPOBEAEHHS 00-
JIKY JIMILE I[0/I0 PO3IIOYATHX Ta BUKOHYBAHUX POOIT, a AepyKaBHY PeeCTpallito
MIPOBOJIUTH IIIO0 3aBEPIICHNX HAYKOBUX JOCIIIKEHB, CTBOPEHHX IPH LILOMY
00’€KTIB MpaBa 1HTEJIEKTYaIbHOT BJIACHOCTI Ta BU3HAHHS BIJMOBITHUX
Cy0’€KTHBHHUX MPaB 0Ci0 — BUKOHABIIIB T4 3aMOBHHKIB — OCOOUCTHX He-
MaiHOBMX Ta MallHOBHX IIpaB iHTEJIEKTyalbHOI Bi1acHOCTI. Lle 3a0e3neunts
peanbHUI MexaHi3M IX BU3HAHHS, peai3allii IuX npaB Ha CTBOPEHI HUMU
00’ €KTH MpaBa IHTEJIEKTYAIbHOT BIIACHOCTI, CITY)KUTUME BAXKIIHBOIO FOPUINY-
HOIO TaPaHTIEIO 1X MPABOBOTO 3aXKCTy Y BCTAHOBICHOMY 3aKOHOIABCTBOM
nopsiKy, KoHKpeTu3ye cT. 422 LK YkpaiHu B yaCTHHI MiZicTaB BAHUKHEHHS
(HaOyTTsI) IpaBa IHTEIEKTYaIbHOI BIACHOCTI SIK 32aKOHOMIPHOTO TIPOLIECY
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JIMHAMIKH JIOTOBIPHHUX MPABOBIJIHOCUH HA BUKOHAHHS HAYKOBO-JIOCITHUX
POOIT.

Ha ocHOBI mpoBeNeHOTO aHai3y MPaBO3aCTOCOBHOI MPAKTUKH B IIii
cdepi BBaXaEMO, 1110 YMOBAMU Il HACTAHHS MiJICTaB IPUITMHEHHS 10TOBIp-
HUX MPABOBIIHOCUH Y cepi BUKOHAHHS HAYKOBO-JIOCIIIHUX POOIT MOXKHA
BU3HATH:

a) BUKOHAHHSI JIOTOBIPHUX 3000B’s13aHb CTOPOHAMH 1 IOCATHEHHSI O9iKYy-
BAHOTO PE3yJIBTATY, MiATBEPIKEHUX AKTOM NpUIMaHHs-TIepe/iadi BAKOHAHUX
po0iT, 3a BijicyTHOCTI ()iHAHCOBHX Ta IHIIUX MaTepiallbHUX MPETEH3IN y
cy0’€KTIB IIUX NMPABOBIHOCHH;

0) IBOCTOPOHHIO JJOMOBJICHICTh PO MPUITMHEHHS YMHHOCTI JOTOBIPHUX
3000B’s13aHb CTOPIH, SKIIO [I€ HEe MPU3BOAMUTH 10 YIIEMJICHHS X MpaB Ta
IHTEpEeCiB JepKaBH;

B) BUKOHAHHSI PIillIEHb CY/Y;

I') yKJIalaHHA MUPOBO] yroau;

I') HEMOXKJIMBICTB JIOCSITHEHHS! HAYKOBOTO Pe3y/bTaTy BHACIiI0K oOcTa-
BUH, 110 YHEMOKIIMBIIOIOTD iX MO/IaJblIe BUKOHAHHS;

JT) 1HIII KUTTEBI 0OCTaBUHH FOPUIUIHOTO XapaKTepy, SKi CBiAYaTh Ipo
NPUITHHEHHS JOTOBIPHUX MPAaBOBIIHOCHH Y cepi BUKOHAHHS HayKOBO-
JIOCIITHUX POOIT (JIIKBiIAIlisl FOPUANIHOI 0COOM — BHKOHABIIS a00 3aMOB-
HUKa, (patanbHi MoAil moA0 Gi3uIHUX 0Ci0 SIK CTOPIH JOTOBOPY TOIIIO).

JouinbHo, Ha Hamt oy, mo6 y LIK Ykpainu OyB neranizoBanuii xoua
0 pHUONHM3HUIA ITepeITiK yMOB JUIsl HACTAHHS ITiJICTaB IPUITUHEHHS JOTOBIPHUX
MPABOBITHOCUH Ha BUKOHAHHS HAYKOBO-JOCIITHAX POOIT.

M. Illynvea, NOKT. 10pUJI. HayK, Ipod.
HarionanpHa ropuanyHa akaaemis Ykpa-
{Hu imMeHi SIpocnasa Mynporo,
I Anicimosa, kanj. 10pua. HayK, TOIICHT
HanionanbsHa ropuuyHa akaaemis Ykpa-
1HW iMeHi SIpocnaBa Mynporo,

TeopeTrnyHi 3acaam cucTeMaTH3aIii eKOJIOTiYHOTO
3aKOHO/JABCTBAa YKPAiHU

192



Bbe3yMoBHO, CydacHe eKOJIOTi4He MPaBo, M0 (OPMYETHCS Ha TPUHIIUTIO-
BO HOBIH HalllOHAJILHII OCHOBI Ta JIEP>KaBHIN €KOJIOTIYHIN TOMITHILI, BEPXO-
BEHCTBI IIpaBa 1 IPYHTY€EThCS Ha AOKTPHUHI NPUPOJHUX IIPAB JIIOAUHU, HO-
TpeOye afeKBaTHOT HOMY B yMOBAaX ChOTOJICHHS CHCTEMAaTH3allii 3aKOHO/1aB-
ctBa. [IpobieMu KHUTTE3NATHOCTI CUCTEMH HOPMATHUBHO-TIPABOBOTO 3a0e3-
MEUYCHHS €KOJIOT13allii HAI[lOHAJIIBHOTO HUISIXY PO3BUTKY, 1i €(PEKTUBHOCTI,
BIIMOBIAHOCTI 10 TOTpeO pedopMyBaHHSI €KOHOMIKHM, FapMOHI3aIlil HaIlio-
HAJBHOTO EKOJOTTYHOTO 3aKOHOJIABCTBA 3 €BPONCHCHKUM, SIK YSBISETHCS,
HaOynH Ternep HaA3BUYaiiHOT TOCTPOTH, CTAIOTh AKTYaJIbHUMH Ta MOTPeOyOTh
KOMIUIEKCHOTO aHaTi3y.

INepmi xpoxu 10 GOpPMyBaHHS 3arajbHUX 3acall Cy4acHOi eKOJIOriyHOl
MOJIITHKYU Ta TPOBEJCHHS CHCTeMAaTH3allll eKOJIOTYHOTO 3aKOHOIaBCTBA
Vxpainu B nitomy okpeciieni y Ilocranosi Bepxosnoi Panu Yipainu Bix 05.
03. 1998 p. Ne 188/98-BP «IIpo ocHOBHI HapsSMKH JI€PKaBHOI MOIITHKN
VYKpaiHu y raity3i OXOpOHHU JOBKULIS, BUKOPUCTAHHS MPUPOAHUX PECYPCIB Ta
3a0e3neyeHHs ekooriynoi 6esnexu»'. CucreMarn3ariio 3aKOHOAaBCTBA
(axiBLi-TEOPETUKHU 1HOJI NPOMOHYIOTh PO3IVISIATH K PI3HOBU MPABOBOT
JUSITBHOCTI, 10 3J[IHCHIOETHCS YIIOBHOBAKEHUMU Cy0’€KTaMHM 1100 BIIO-
PAAKYBaHHS HOPMAaTUBHO-IIPABOBUX aKTIB 3aJIs1 3pYYHOCTI KOPUCTYBaHHS
HUMU Ha MPaKTHIl, YCYHEHHS] MOXKIIMBUAX CYNEPEYHOCTEH, HETOYHOCTEH,
MIPOTAJIMH, ONIEPATUBHOTO 3HAXO/PKEHHS 1 PABUIIBHOTO TIIyMaueHHs HE00-
XiHUX MPABOBHUX HOPM, a OT)KE, PO3BUTKY Ta BAOCKOHAJIEHHIO NMPaBOBOi
CHCTEMH B3arai’.

CucTeMaTH3aIiF0 €KOJIOTYHOTO 3aKOHO/IaBCTBA, BIIITOBIIHO IO Ha3BaHOI
[MocranoBu BepxoBHoi Paju, nepexbayanock 3niiicHOBaTH Y (POPMI KOIH-
¢ikamii Ta iHKOpIIOparii 3 BU3HAYECHHSM SIK IIEPIIOUEPTOBHX, TaK i IEPCIIEK-
THBHUX 3aKOHIB Ta IHITNX HOPMAaTHBHO-TIPaBOBUX akTiB. CydyacHa komudika-
11151 3aKOHOJABCTBA IIPO OXOPOHY HABKOJIHUILIHBOI'O IPUPOJHOTO CEPEeIOBUIIIA
1 IPUPOJHOPECYPCOBUX raTy3ei 3aKOHOAABCTBA (3eMEJIBHOTO, BOAHOTO, JIiCO-
BOTO, PO HaJpa, TBAPUHHUH 1 POCIIMHHMH CBIT Ta 1H.), 1ABAIWHH K0T Oynn
3aKIajieHi 3 Ha0yTTsIM YKpaiHOK HE3aleKHOCTi, 00yMoBHIa (POPMYBaHHS
pO3Tally’)KEHOT CUCTEMH 3aKOHOJIABUMX Ta IHITMX HOPMATHBHO-TIPABOBUX
akTiB. Y geskux chepax mpaBoBoi periaMeHTallii Koaudikaliis mpoBeieHa 3a
el nepiox ABivi (JicOBE 3aKOHO/IABCTBO) 1 HABITh TPUYi (3eMeNbHE 3aKOHO-
JnaBcTBO). TakuM 4MHOM, cTajliss POPMYBaHHS OHOBIEHOTO €KOJIOTTYHOTO
3aKOHOJABCTBA B LIIOMY 3aBEpILEHA 1 3a1I09aTKOBAHO €TaIrl HOro BJOCKOHA-

! Bimomocrti BepxoBnoi Pagu Ykpainu. — Ne 38-39. — Cr. 248
> Tus.: Bopwescoruii I. B. TeopeTndHi 3acaay cUCTEMaTH3aIlil 3aKOHOIABCTBA //
Yaconuc KuiBcpkoro yHiBepcurety npasa. —2007. — Ne 3. — C. 20.
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JICHHSI.

Pazom 3 THM e(heKTHBHICTh pEry/TFOBaHHS BiIHOCHH 110 OXOPOHI HAaBKO-
JUITHBOTO MMPUPOTHOTO CEPEIIOBHUIIIA, PAIIOHATEHOMY MTPUPOIOKOPHCTYBAH-
HIO Ta 3a0€3[1EYeHHIO eKOJIOT1YHOT O€3MeKH 3aJIUIIAEThCS HEJOCTaTHBO BH-
coxoro. [Ipo 1ie cBiqUUTh CTaH JOBKIJIIS HAa 3HAYHIN TepuTopii YkpaiHu,
CYTT€BE BUUYEPIaHHs MiHEPAIbHO-CHPOBHHHHX PECYPCiB, TTOTIPLICHHS CTaHy
3[I0POB’sI HACENICHHs Ta 1H. BoJHOUAaC aHaIli3 MPaKTHKY MTOKA3ye, IO 301Ib-
IICHHS KiJIBKOCTI €KOJIOTO-ITPABOBUX AKTiB, IO MPUHMAIOTHCS HA Pi3HUX
PIBHAX, (AKTUYHO HE BIUIMBAE IO3UTUBHO Ha CUTYAIIi10, sIKa ckianocs. Kpim
TOTO, CIiJ] 3a3HAYUTH, 110 NOIIHOIeHHS cepU MPABOBOTO PErylIOBaHHS
€KOJIOTTYHUX BIJTHOCHH 32 PaXyHOK MPUHHATTS HOBUX HOPMATUBHO-TIPABOBUX
AKTIB BUKJIMKAE TIOCUIICHHS HEY3TOJKEHOCTI, 1HO/I 1 MpsMi CYIIepedHOCT,
MPUBOJUTH JIO KOHKYPEHIII HOPM YHMHHUX 3aKOHIB Ta IHIIMX HOPMAaTHBHO-
MPaBOBUX aKTiB, @ TAKOX JIO 1HITNX HETAaTUBHHUX HACIIJIKIB.

BuknazneHe cBiT4UTh PO aKTyalbHICTh CTBOPEHHS HAL[lOHAJIBHOI KOH-
Lemnuii cucTeMaru3ariii eKoJIoriyHOro 3aKOHOAaBCTBa Ykpainu. Lle o0ymoBiroe
HEOOX1IHICTh (POPMYBAHHS €JJUHOT, JIOTTYHO MOCIIIOBHOT, BCEOIYHO 00TPYyH-
TOBAHOI TEOpil cHCTeMaTh3aIlil eKOJIOTIYHOTO 3aKOHOJIABCTBA, MOIIYKY ii
MOXKITBHX 1 HAHOUIBII ONTHMAaTBHUX (OPM.

Komuikariro mepcrneKTHBHUX aKTiB 3aKOHO/IABEIb OB’ A3Y€ 3 HayKO-
BHUM PO3pOOJIEHHSIM Ta TpUHHATTSIM EkonoriuHoro kojekcy Ykpainu. 3a-
Oe3redYeHHs IPUHHATTS Ta JOTPUMaHHs HOro OCHOBHUX BUMOT Tiependade-
HO Takox 1 B KoHuenmii HalioHanbHOT €KOIOT1YHOT MONIITHKK YKpaiHH Ha
nepion 10 2020 p., cxpaneHol posnopsypkeHHsM Kabinety MinicTpiB Ykpa-
iam Big 17 sxoBrHst 2007 Ne 880-p'. Came pO3BHTOK 3aKOHOIABCTBA PO
OXOpPOHY HaBKOIHUIIHHOTO NPUPOTHOTO CEPEeIOBHINA BU3HAHO OJHUM i3 1H-
CTPYMEHTIB HALlIOHAJILHOI €KOJIOTIYHOT IOJIITUKY, SIKUI € HEOOX1IHOIO yMO-
BOIO ii peaizaiii. Bimomo, 1o 3BosikaHHst 3 po30yI0BOIO CHCTEMH €KOJIOTi4-
HOTO 3aKOHOJIaBCTBa YKPaiHW HE JIO3BOJIMJIO Ta i He 3a0e3MeUnIio MOXKITH-
BOCTI IIOBHOIO MIpOIO pealli3yBaTH BHMOTH MOCTaHOBU BepxoBHoi Pann
VYkpainu Bin 5 6epesnst 1998 p.

Koauikariist ekoIOT9HOTO 3aKOHOIABCTBA B YMOBAX ChOTOJICHHS MOBHU-
HHa 0a3yBaTHCs Ha €BPONEHCHKOMY IMiIXO/1 10 GOPMYBaHHS €KOJIOTIYHOT
MOJIITUKK T4 MaTH IMPEBEHTUBHUI XapaKTep, BiJIOBIJaTH BUMOTaM HaIlio-
HaJBHOI Ta 3aralIbHOEBPOIEICHKOT €KOIIOTTYHOI Oe3IeKH 2.

! KoHuenitist HarioHaIbHOT €KOJIOTiUHOT MOMITHKY YKpainu Ha mepion go 2020 p.,
cxBasieHa posnopspkeHHsM Kabinery Minictpis Ykpainu 17 sxoras 2007 p., Ne 880-p.
// www. nau. kiev. ua.

2 Bigomocti BepxosHoi Paau Vipainu. —2003. — Ne 3. — Ct. 12

194



HayxoBa HOBH3HA TOJISTAE B TOMY, IO B CTAaTTi: a) BA3HAYAETHCS 0CO-
OJuBe MicIle cucTeMaTH3allii B AepKaBOTBOPUOMY Mpolieci; 0) nmpoBeneHe
KOMIIJIEKCHE JTOCII/PKSHHS IPaBOBHUX KATETOpii 1 mpodieM, cripsMOBaHe Ha
3’sICYyBaHHS 3MICTy €KOJOTTYHOTO KOAN(DIKaiHHOTO MPOLECY 1 B) BUALIAIOTh-
Csl O3HAKH Ta 0COOJIIMBOCTI CHCTEMH €KOJIOTTYHOTO MpaBa Ta eKOJOT1YHOTO
3aKOHOJIABCTBA.

VY 3B’3Ky 3 IIMM METOIO CTaTTi € aHaAJI3 aKTyalbHHUX MpoOieM Komudikarii
€KOJIOTTYHOTO 3aKOHOIABCTBA YKpATHU SIK OIHI€ET 3 opM HOTO crcTeMaTH3allii.
[pu upomy cyyacHa KomUQiKaIis eKOJIOTTYHOTO 3aKOHOIABCTBA YKpaiHU Ma€e
OPraHiYHO BIIMBATUCS B €BPOIEHCHKY KOMU(DIKALIHHY CHCTEMY.

YWHHI €KOJIOTO-IIPaBOB1 HOPMH, SIKi PEryJIOI0Th BiAMOBIIHI €JUHI 3a
CBOIM 3MiCTOM CYCIiJIbHI BITHOCHHH Y C(pepi B3a€MOIii JIFONHH, CYCITLTBCTBA
Ta MPHUPOAH, 1HOMI 3 ypaxyBaHHIM IEBHUX KPUTEPiiB BHOKPEMIIOIOTh, Ha-
MATalOThCS CHCTEMATH3yBaTH iX y BiTHOCHO CaMOCTiitHi yrpynoBaHHs. Mers-
Csl, HAPUKIIAJ, PO CYKYIHICTh IPHPOIHOPECYPCOBUX, TPUPOTOOXOPOHHHIX
Ta IHIIMX PAaBOBUX MPHITUCIB, SIKi TaK YM iHaKIIE 00’ €JHYIOTHCS B IIJIOMY B
€KOJIOT14HEe 3aKOHOAABCTBO. [10TO/KYIOUNCE 3arajoM 3 TaKUM MiIXO0A0M,
3a3HaYMMO, [0 MPUPOAOOXOPOHHE 3aKOHOJABCTBO B MEPCIIEKTUBI Ma€ BH-
CTYIaTH CKJIaIOBOIO €KOJIOTTYHOTO 3aKOHOJABCTBA, SIKIIO OCTAHHE PETYIIo-
BaTUMe €KOJIOriuHi BigHOCHHHU. [Ipy IbOMY aBTOpH CBiJJOMO BUXOMSATH 3 TOTO,
10 Tajy3b MpaBa i Tajly3b 3aKOHOJIABCTBA HE 3aBXIM 30iratoThes. TinbKu
TEOPETHYHO raily3b 3aKOHOJIABCTBA MOKE OyTH ITOBHHUM BiIJ3€pKaJICHHIM
ramysi mpasa.

B ropuanyHiii giTeparypi MpoIoBKY€e 3aIUIIATHCS JUCKYCIHHOIO Mpo-
Onema CIiBBIJHOLIEHHS Tally3i IpaBa i ramxysi 3akoHonaBcTBa. CTOCOBHO
exosoriyHoi chepu MaroTh Micie rineprpodoBaHa oLiHKa a00, HABIAKH,
HE/IOOLIIHKa ray3i eKoJIOTIYHOTo MIpaBa Yu BiAMOBIAHOT rayry3i 3aKOHOAAB-
CTBA.
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Po3rnsiHeMo 0CHOBOTIOIOXKHI HAYKOB1 KOHIIETIIIT ITO/I0 TaTy3i eKoJIoriy-
HOTO ITPaBa Ta eKOJIOT1YHOTO 3aKOHOJIABCTRA, 1X CriBBiMHOIICHHS. Cucmemy
eKOI02iYH020 Npasa iHOOi OMOMOICHIOIONb 3 CUCINEMOI0 eKONI02IUH020 3a-
KOHOOAascmed, CUCTEMOI0 HOPMaTHBHO-TIPABOBUX aKTIB (JKepel mpasa) abo
3 CUCTEMOIO IIPAaBOBIHOCHH Ta PETYIIOIOUUX IX IPaBOBUX HOPM.

3 roukwu 30py O. . FOmuka, TpaguniiiHi TeOPETUYH1 ySBICHHS PO «CUC-
TEMY MPaBay 1 «CHCTEMY 3aKOHOJABCTBA» € MEeTapi3UIHUMH aOCmpaKyiamu
WMYYHO PO3 €OHAHUX 3MICMOGHOI Ma YopMATbHOI cmopiH €OUHOI Npasosol
cucmemu, SIKi BiIoOpaKalOTh HE TaK PEANBbHO (YHKYIOHYIOUY NPABO8Y CUC-
memy, SiK 11 ymoansiono posunenoeani momenmu. He BUnaaKoBo npudivHIKa-
MU TPAJAULIHHUX YSABIEHb PO «CUCTEMY IIPaBay» 1 «CUCTEMY 3aKOHOIABCTBA»
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HE BIAETHCS MOCTIIOBHO JOTPUMYBATHUCS YiTKOTO BOIOPO3/ILTY MiJK Ha3Ba-
HUMH «CHCTEMaMM», HAOUHHM ITiITBEP/LKEHHSIM YOTO € TPUBAJ 00rOBOpEH-
Hs 3 IPUBOJY BH3HAYCHHsI KPUTEPIiB Tanmy3eBoi audepeHiiiarii npaBoBoi
CUCTEMH, TOCTPI AUCKYCIi HABKOJO MPOOIEMH TaK 3BaHMX «OCHOBHMX)» 1
«KOMIUIEKCHUX» T'ally3ei MpaBa Ta BIJICYTHICTh 3aJJ0BUIBHOTO YSBIEHHS PO
paBoBi iHCTUTYTH'.

10. C. lllemury4eHko BBaXkae, M0 Taly3b €KOJIOTTYHOTO MpaBa i eKoJIo-
TIYHOTO 3aKOHOJIABCTBA — 1€ PI3Hi, alle OIANeKMUYHO NO8 S3AHI MIdIC cO00I0
Kamezopii. BITMIHHICTh MI’)K HUMH TIOJISITA€ HAcaMIIepel y TOMY, 1110 Tep-
BHUHHUM €JIEMEHTOM Taly3i IpaBa € HOpMa [IpaBa, a Tajxy3i 3aKOHOAaBCTBa —
HOpMaTUBHUHU akT. ExosloriuHoMy mpaBy, KpiM TOTrO, IPpUTaMaHHa TiJIbKU
rOpHU30HTaNIbHA TOOYI0Ba OTO CTPYKTYpH (HOPMH, IHCTHTYTH, MiAranysi),
TOJIi SIK €KOJIOTIYHOMY 3aKOHO/IaBCTBY — SIK TOPU30HTAaJIbHA, TaK 1 BEPTH-
KaJibHa (32 I€papXi€r0 y CUCTEMI «3aKOH — MiA3aKOHHI akTh). [onoBHIMH
3aca/laMH JiaJeKTUYHOTO 3B 3Ky MIXK TaJry3310 €KOJIOTIYHOTO IpaBa i Biji-
IOB1THOIO raJly3310 3aKOHOABCTBA SIK €JIEMEHTaMH HaJI0y/10BH CyCIIILCTBA
€ €JIHICTH 1X 3aBJIaHb 1 3MICTY, aJie KOXKHa Kareropist QyHKIIOHYE 32 CBOIMU
3aKOHOMIpHOCTAMH. Ta K 1 rany3b mpasa, raxy3b 3aKOHOJABCTBA € KOMII-
JIEKCHOIO?.

BuciI0BIIE€HI JyMKH ITI0/I0 MTOHSITTS €KOJIONYHOTO [TPaBa, B y3arajJbHUX PUCaX,
3BOJIATHCS JI0 JIBOX OCHOBHUX HANpPsMKIB. OJIHI aBTOPH BBXKAIOTB, 1110 €KOJIO-
riYHe IPaBO HAJIGKUTH JI0 YMCIIa KOMIIEKCHUX (IHTErpOBaHMX) raly3ei pasa,
JI0 CKJIaJTy SIKOi BXOJIUTb JIeKiJIbKa CaMOCTIMHHX raty3eid mpasa, 110 pery/Iiol0Th
Pi3HI BUIM €KOJIOTTYHUX BiHOCHH. [Ipn 1IbOMY KOMIUIEKCHICTD €KOJIOTT4HOTO
mpaBa aBTOPH TAKOI JyMKH TPAKTYIOTh TO-pizHOMY®. HalGibin 1OpeyHot0 €
TIO3UIIISI IIIO/TI0 EKOJIOTTYHOTO TIPABA SIK CAMOCMILHOTL 2aLy3i npasa 3 6HYmMpiUHbOI0
Jugpepenyiayicro, wo pe2ymoc €ouni exono2iuni gionocunu’. Y niteparypi crpa-

! uB.: FOwux O. I. Tamy3i Ta iHCTUTYTH NpaBoBoi cuctemMu (Midu i peannb-
Hicth). — K., 2002. — C. 10-11.

2 Exosioriude npaBo Ykpainu. Akaaemiunuii kype: Iliapyunuk / 3a 3ar. pen. FO.
C. Ulemwyuyenxa. — K., 2005. — C. 23-24.

3 Tus.: Anopeiiyes B. I. Exonoriune npaso: Kypc mexuiit: Had. moci6. mst ropu.
¢ax. 1 By3iB. — K., 1996. — C. 23; Exonoriune npaso: OcobnnBa qactuna: [linpyqs. s
cTyq. 1opu. By3iB i dax. [ToBuuit akan. kype / 3a pen. akan. AIlpH B. I Auopeiiyesa. — K.,
2001. - C. 3; Bamox I I. Exonoriune npaBo Ykpainu: Koncnekr nekuiif y cxemax (3aranb-
Ha 1 OcobmuBi yactuan): Haeu. noci6. — K., 2006. — C. 11; bpunuyx M. M. Dxonorndeckoe
mpaBo (oKpykaromieit cpensl): Yueouuk. — M., 1998. — C. 74-76; IIpupomHopecypcose
npaBo Ykpaiau: Hagu. moci6. / 3a pen. 1. I. Kapakawa. — K., 2005. — ¢. 3-4 Ta iH.

4 Exonoriune nipaBo Ykpaiuu: [linpyunuk / A. I1. ['emoman, M. B. Illynvea, B. K.
llonoe ma in.; 3a pen. A. I1. I'emvmana ma M. B. [Lynveu. — X., 2005. — C. 9-11; Ile-
mpog B. B. Dxonorunueckoe npaso Poccun. — M., 1996. — C. 55-56.
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BEJUTMBO CTBEPIKYETHCS, II10 CKOJIOTTYHI BITHOCHHH € €THHAMH .

‘YMOBH CHOTOZICHHSI TTOPOUKYIOTh 1 TOCUThH HOBI, HETPAIAMIIIMHI MIXOU 110
ICHYBaHHS 1i€1 ramy3i. MOTHBYIOYH THM, IO TOJIOBHA META EKOJIOTIYHOTO ITPpaBa
SIK CaMOCTIHOT KOMIUIEKCHOT raity3i rpaBa — 30epeKeHHsI KUTTS Ha 3eMli 1
3a0e31edeHHs HeOOX1THUX YMOB JKHTTEAISUTBHOCTI JIFOIUHH, HOTO 3aIpOIIOHO-
BAHO BM3HAYATH B [IPABOBIH CHCTEMI SIK HAd/cynep/nonao ratys3b npasa’.

AJTe eKOJIOT14HE 3aKOHOJABCTBO PETYJIIOE OUTBII IUPOKE KOJIO CYCHiIb-
HHUX EKOJIOTIYHHMX BiJIHOCHH, 1[0 € HEOJHOPIAHUMH 33 CBOIM 3MiCTOM.
Be3ymMoBHO,3a Cy4acHHX YMOB 301JIbIIYETHCS TUTOMA Bara €KOJIOTi30BaHUX
HOPMAaTUBHO-TIPABOBUX AKTIB, 110 MICTSATHCS B IHIIUX Tally3sX mpasa (aami-
HICTpaTUBHOMY, IWBIIBHOMY, KPUMIHAJILHOMY Ta iH.) 1 BAMAraroTh JOTPH-
MaHH$ IPaBUJI OXOPOHH HABKOJIUILIHBOIO IIPUPOJHOIO CEPELOBHUILIA Ta 3a0e3-
TICYCHHSI BUMOT €KOJIOT14HOi Oe3rneku Tomo. [Ipu 1boMy HE BHKIIIOYAETHCS
HEOOXITHICTh 1 MOKJIUBICTh MOAANBIIOIO PO3BUTKY Tally3ei/miarany3en
€KOJIOT1YHOTO IMPaBa, SIKi €, 3 OHOr0 OOKY, B3aEMO3aJICKHUMH €JICMEHTAMU
CTPYKTYPH JIQHOT'O IIpaBa, a {pyroro — BiTHOCHO CaMOCTIMHUMM CKJIaJI0BH-
MW, SIKI XapaKTepU3YIOThCs CIICU(PIYHIMU PUCAMHU.

Bukiagene nae migcTaBu 3poOUTH BUCHOBOK IIPO Te, IO Y Haylli ije ak-
TUBHUIA MTONTYK ONTUMAILHOTO PO3YMiHHS CYyTHOCTI €KOJIOTTYHOTO IpaBa, Horo
MICIISI B CHCTEMI TpaBa Ta CIIBBIIHOIICHHS raily3el mpasa i 3aKOHO/IaBCTRaA.

Ha numanns kooughikayii exonoeiunoeo 3akonodascmsa sk QyHIaMEHTATLHOT
TEOPETUYHOI NPOOJIeMH IPaBO3HABCTBA B YKpaiHi HEOJHOPA30BO 3BEPTAJIN YBary
(haxiBIi. Aye OCTaHHIMH POKAMH MPAKTUYHO HE TIPOBAIUIIHCS JOCIIPKSHHS, B
SIKAX BOHH OyJT O KOMIUIEKCHO PO3MIISTHYTI 3 METOIO OTPAIFOBAHHS iX €IMHOT
KoH1erii. HasiBHI >k HayKoBi po3poOKH 1 TTyOuTiKallii SIBIIsIFOTH COOOFO0, SIK ITPABHMIIO,
(bparmeHTapHi JOCIIPKEHHS JIUIIIE 3 OKPEMHUX MTUTAHb ITi€T ITPOOTIeMH.

Sk cripaBeuinBo ctBepmkye 0. C. Illeminydyenko, 1Mo cyTi, IOpHIUYHA
HayKa JI0Ci He BUPOOMIa NEPEKOHIIMBUX, 3pO3YMUINX 03HAK KoAn(DiKaIiHHIX
aKTIB 1 BUMOT JI0 KOau(DiKamiiHOT AisTILHOCTI, HE 030poiia MPaKTUKY 3aK0-
HOTBOPYOT JiSJIBHOCTI HAAIWHUMU METOJ0JIOTIYHUMHU, METOJJUUYHUMHU 1
FOPUIUKO-TEXHITHUMU OPIEHTHPAMIL.

TeopeTryHIM (yHIAMEHTOM CTATTi € Pe3yJIbTaTH HayKOBHX JOCIIPKEHb Yy
cepi Teopii ieprKaBH i IpaBa, 3eMEJILHOTO i eKOJIOTTYHOTO MPaBa, a TAKOXK ITUBLITh-
HOT'O, KOHCTUTYIIIHHOTO Ta HIIMX rajTy3ei papa. BHKOpHCTaHO HAyKOBI Mparli TAKUX

! us.: Kpaccos O. H. Dxonorudeckoe npaso: YueGuuk. — M., 2001. — C. 39-41;
bozconiobos C. A. CoBpeMeHHbIe TpoOIIeMbl JKOIOTHIECKOro Kojekca // Exomnor. mpa-
BO. —2005. — Ne 6. — C. 10-12 Ta in.

2 us.: [ybosux O. JI. Ixonorudaeckoe mnpaso: Yueduuk. — M., 2006. — C. 7-9, 18-19.

3 Kopudikariis 3akoHOIaBCTBa YKpaiHU: Teopis, MeTogooris, Texuika / 0. C.
Hlemwyuenxo, O. 1. FOwux, JI. M. I'opoynosa, M. O. Tenuwx, JI. B. [ ynvuenxo, B. 1.
Punorok; 3a 3ar. pen. O. 1. FOwuxka. — K., 2007. — C. 6.
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¢axisuis, sk: B. 1. Auapeiines, I. 1. bamok, C. O. boromo6os, 0. O. Bosk,
A. TI. Tersman, O. K. Tomuenxos, O. J1. Jlyoosuk, M. /1. Kazanues, /1. A. Kepu-
MmoB, I1. Kpomapek, E. B. Hosikosa, B. B. Hocik, B. K. ITonos, ["anc-Bepuep
Penrenunr, B. O. Uyiikos, A. C. Hlecreprok, FO. C. [lemrrydeHxo Ta im. !
BuBuenHs icTopii Koxu¢ikaiiiHux mpaup K y Halliid KkpaiHi, Tak i 3a
KOPIOHOM, aHaJi3 NpUHOMIB, 110 3aCTOCOBYBAJINCS IPU CTBOPEHHI Pi3HUX
KOJIEKCIB, 310paHb 1 3BOJIIB 3aKOHIB, & TAKOK OCOOJIUBO 3aCTOCOBYBAaHUX B
Cy4acHHX yMOBax IpH Koaudikamii oKpeMHux raimyseu mpasa, J03BOJISIE pe-
KOMEH/IyBaTH HACTYITHUMN, HA HAIIl TOTJIS]], HAHOLIBII JOIUIBHUHN 3arajibHUN
MIOPSZIOK 1 OCHOBHI METOAN POOOTH 31 CTBOPEHHS €IMHOTO KOH()IKOBAHOTO
HOPMAaTHBHO-IIPAaBOBOIO aKTa B rajly3i €KOJIOI1YHOIO 3aKOHO/IABCTBA.
dopmaibHO, ITOYATOK MIMPOKOI HAYKOBOT IMCKYCIi CTOCOBHO Koauikartii
3aKOHOZABCTBA PO BUKOPUCTAHHS MPUPOJHHUX PECYPCIB Ta OXOPOHY HABKO-
JUIIHBOTO MPUPOJHOTO CepeloBUIIa OyJI0 MOKIAJeHO Ha POSIIUPEHOMY

! JTus.: Andpeiiyes B. I. Exornoriune npaso: Kypc nekuiii: Hapu. moci6. st ropu. daxk. i
By3iB. — K., 1996. — C. 14; bamox I I. Exonoriune rpaBo Ykpaiau: KoHcriekT ekl y cxemax
(3aranbha 1 OcobmuBi yactunu): Hapu. moci6. — K., 2006 — 192 ¢; Boeonrooos C. A.
CoBpemeHHBIe IpobieMbl Dxoorndaeckoro konekca / Exonor. mpaso. — 2005. — Ne 6. — C.
6-12; Bosx FO. A. CoBeTckoe pUPOIOPECyPCOBOE MPABO U MPABOBAS OXPaHa OKPYKAIOLIEH
cpensr: Yueb. mocod. — XapekoB, 1986. — 160 c.; Temvman A. 11, KorcTuTyiiiHI 3acamm pe-
(bopMyBaHHsT €KOJIOTYHOTO 3aKOHOIABCTBA // TeopeTHHHi Ta MpaKTH4Hi MPOOIeMH peatizariil
Koncrutymii Ykpainn: Te3u o1 Ta HayK. IOBiOM. yuacH. Beeykp. Hayk. -IipakT. koHd. (29-30
yeps. 2006 p.) / 3a pea. M. L [Tanosa. — X., 2006. — C. 41-45; emvman A. I1. [Ipobdnemu pe-
(hopMyBaHHSI €KOJIOTTYHOTO 3aKOHOJABCTBA: JI0 TIMTAHHS [IPO CTBOPEHHS EKOJIOTTYHOTO KOIeKCy
Vipainn // BicH. Akaj. npaBoBux Hayk Ykpaitu. —2006. — Ne 3 (46). — C. 172-181; Tonuuenxos
A. K. OcHOBHBIE TIOIXO/TBI K Ppa3pabOTKe KOHIICIIIHH TIPOeKTa DKOJIOrHIeckoro koziekca PO //
[Ipaso u momutuka. — 2000. — Ne 10. — C. 123-131; [yoosux O. JI. Dxonorndeckoe Npago:
Vuebnux. — M., 2006. — 584 c.; Kazanyes H. /[. K Boripocy 0 Hay4HBIX OCHOBaX KOIHM(pUKAIN
3aKOHOZIATENBCTBA 00 oxpane mpuporpt / Exonor:. mpaBo. —2006. — Ne 3. — C. 2-7; Kasanyes H.
/1. O paBoBOM peryimpoBaHun oxpanbl mprupons! / Becta. MI'Y. Cep.: [TpaBo. — 1960. — Ne
1. — C. 7-16; Kasanyes H. /{. O cocTosIHUM U 3a]a4aX HAyYHO-FCCIICI0BATEIBCKON PaOOTHI B
00JIaCTH NPAPOTOOXPAHUTENFHOTO 3aKoHOAarenbeTRa // Yuen. 3arn. BHUVC3. — M., 1972. —
Bem. 26. — 160 c.; Kepumos /l. A. 3axoHonarenbHas AesTenbHOCTH COBETCKOTO TOCYAapCTBa
(OCHOBHBIE IPUHIMITBI U OpraHu3aIMoHHbIe (hopmbl). — M., 1955. — 133 c.; Kpomapex I1. O
gyno-kozekce Opanrwn // Exonor: mpaso. —2002. — Ne 5. — C. 39-41; Hosuxosa E. B. Teoperu-
YecKHe IPpoOIeMBI Pa3BHTHS SKOJIOTMYECKOTO 3aKoHOIaTeNbeTBa B PecryOmke Kazaxcras. —
M., 1999. — 200 c.; Hocix B. ITpobnemu xomuikarii 3eMeIbHOTO 3aKOHOAABCTBA YKpAiHU:
TeHeHi, nepenekris // [lpaBo Yipainu. — 2006. — Ne 11. — C. 94-98; [lonos B. K. Hayxosi
OCHOBH €KOJIONYHOTO 3aKOHOaBCTRa Ykpainu // BicH. Akaj. nipaB. Hayk Yipaitu. — 1995. — Ne
4. — C. 34-37; Peneenune I anc-Beprep. EBporelickuil KOIEKC OKPYXKAIOILEH CPEIbl: YTOIHS
nn pevicteurensHocTh? /Tlep. H. A. Jlenunna / // Exonor: ipaBo. —2003. — Ne 3. — C. 34-35;
Yyiikos B. O. Pecry0OnikaHCBKUI 3aKOH PO OXOPOHY TPUPOIN: SIKKM Homy OyTw // Pan. mipa-
BO. — 1985. — Ne 2. — C. 55-58; [Llecmeprox A. C. Borpochl Komu(pUKaIiy 3aKOHOIATETbCTBA
00 oxpaHe okpyxatorei cpesl. — J1., 1984. — 120 c.; Llemuyuenro FO. C. OpraHu3aiioHHO-
TIPaBOBBIE BOMPOCHI 0xpaHbl okpyskatomiei cpensl B CCCP. — K., — 1976. —276 c.; LLemuiyuen-
ko FO. C. Iutanss komudikanii yKpaiHCHKOIO €KOJIOTIHHOTO 3aKOHOABCTBA // YKp. TIpaBo. —
1994. —Yuceno 1.—C. 33-38 ta in.
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3acimanHi Pamy o koopauHanii poO0TH HayKOBO-IOCITiTHUX ycTaHOB Bee-
COIO3HOT'O HAYKOBO-JOCIIIHOTO IHCTHTYTY PaJIsSHCHKOI'O 3aKOHOJaBCTBa
Minicrepcrsa roctuiii CPCP, sike BigOysocs B ciuni 1971 p. !

BianpaBHUM MOJIOKEHHSAM LBOTO JOCIIIKEHHS CTaJ0 MUTaHHS NPO
came moHsATTs Komudikamii. Ciiji 3a3HaYUTH, IO IOCUTH CYNEPEUIIUBUM €
HOr0o BUCBITIICHHS SIK Y POCIHCBKIH JOPEBOMIOLIHHIN I0pUINYHIH JTiTepary-
pi, Tak 1 OPUIUYHUX JPKEepelax, onyOIikoBaHUX 3a PaJAsSHChKUX YaciB.
3araJbHOBU3HAHHUM B TEOPIi MpaBa BBAXKAIOTh MOJIOKEHHS PO T€, IO KO-
nudikaris — crocid yrnopsiiKyBaHHS 3aKOHOO0A8Ccmaa, 3a0e3edeHHs Horo
CHCTEMHOCTI Ta Y3rO[DKEHOCTI; oiHa 3 (hOpM cucTeMaTH3allii 3aKOHOaBCTBa,
y MpoLeci SKOi A0 MPOEKTY CTBOPIOBAHOTO aKTa BKIFOYAIOTHCA YHHHI HOP-
MU 1 HOB1 HOPMH, SIKi BHOCSTH 3MiHU B PETYIIIOBaHHA IIEBHOI cdepu cyc-
NUTBHUX BigHOCHH. [IpuiiHATO pO3pi3HATH KilibKa BUIIB Konudikarii. [Tep-
WUH — 3aeanbHa, MiJ SIKOX PO3yMIIOTh NPUHHATTA cepil kogudikoBaHUX
aKTIiB 3 OCHOBHHUX Ially3eil 3aKOHOJaBCTBa 1 (K HACTYIHHUI eTal) CTBOPEH-
Hs 00’ €IHAHOT, BHYTPIIIHBO y3TrOMKEHOI CUCTEMH TaKUX aKTiB TUITY «KOAEKC
KozekciBy. Jpyruii BuI — eanyzesa, 0 OXOIUTIOE 3aKOHOJABCTBO Ti€l 4n
iHIIoi ranmysi npasa (L{uginvruil xodexc Vrpainu, Kpuminarvuuii kooexc
Vxpainu Tomo). Tpetiii BUG — cneyiarvbrha (KOMIUIEKCHA) KOAH(iKaIlis,
TOOTO NPUMHATTS aKTiB, L0 PETyII0I0Th TOM UM 1HIIUI IPaBOBUM IHCTUTYT
(manpuknan, Mumnuii kodekc Ykpainu). Komqudikamisi cipsMoBaHa Ha T10-
JOJIaHHS CYNEPeYHOCTEe! Ta IHIIMX HEYy3roJPKeHOCTEeH Y 3aKOHOAABCTBI,
YCYHEHHS. MHOKHHHOCTI HOPMAaTUBHUX aKTiB, IPOTAJIMH 1 KOIi3iH y pery-
JIIOBAaHHI CYCIIIBHHUX BIAHOCHH. 3a i1 JOMOMOTOI0 IOCATAIOTHCS MOJIIIICH-
HS CTPYKTYpH MPABOBUX aKTiB, YIOCKOHAJICHHS 1X JIOTiKH, TEPMiHOIOTIi
toio. [Tponec konudikarii nependavae Tpu CTadil: BUSIBICHHS 3aKOHO/IaB-
YUX HEJONIKIB Ti€l UM 1HIIOT Taiy3i; yCYHEHHS IIUX HEJONIKIB; 3BEJCHHS
o0pobiieHoro marepiaiy B oaue 1iisie. Konugikailis — Ba)xJIMBHUNA OKa3HUK
3piIoCTi HALIOHAIBHOT IPABOBOT CUCTEMU?.

YV MoHorpacgiuHii miteparypi XXI cT. Kompdikariio 3aK0HOABCTBA 3aTIPOIIo-
HOBaHO PO3IVISIATH SIK (popMy HOTO cHCTeMaTh3allii, sika rependadae cucmemue
VROPSIOKYBAHHSL BIONOGIOHUX TOPUOUYHUX HOPM Y PAMKAX NPAGOGUX THCIIUIMYMIS,
3aKPINNEHHs 2a71y3€60i CMPYKIMYPU 3AKOHOOABCIMEA A PO3GUNIOK NPAGOGUX THCHIU-
mymie i 2anyseil 3aKOH00ABCMBA K OP2AHTYHUX CKIAO0BUX EOUHOT CUCIEMI 3aKO-
HOOABCMBA ULTSIXOM YHI(IKAYTT NONOJICEHb YUHHUX HOPMAMUGHO-NPABOBUX AKMIB

" 3acnasckas JI. A. ViccnenoBanus B 007acTH 3aKOHOIATEIBCTBA 00 OXpaHe
npupoysl / Cos. rocyaapcTBo u mpaso. — 1971, — Ne 6. — C. 137-139.

2 FOpuanuna enuukionenis: B 6-tu 7. — T. 3: K-M / Tonos. pen. FO. C. Ilemuiy-
uenxo. — K.: Ykp. eanuki., — T. 3: K-M, 1998. — C. 138-140.
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Ockunbku Kopugikarlis sk caMocTiiiHa opma cucTeMaru3ailii 3aKOHOIaB-
cTBa, OyIy4H pi3HOBHIOM IPABOBOT IisITBHOCTI, BUCTYTIAE BAKIUBOIO MIEPEy-
MOBOIO 3a0€3MEUCHHS SIKOCTI Ta e(DEeKTUBHOCTI MTPABOBOTO PETYJIIOBAHHS CyC-
MUTFHKUX BIJIHOCHH, 3aIIOBHEHHSI IPOTAJIMH 1 PO301KHOCTEH y MpaBi, 3MIIIHEHHS
3aKOHHOCTI ¥ MIPaBONOPSI/IKY B CYCIIUIBCTBI Ta B JiepkKaBi, OiIbII CIYITHOO
BUIA€THCS TIO3UILIsI, 3T1THO 3 KO0 KoM (iKallis po3nIsAaeThes SIK crierudiv-
Ha (opMa BIOPSIKYBaHHS HOPMAaTUBHO-IIPABOBUX AKTIB, KA MA€ 3MiLIaHUH
XapakTep, aJpKe, 3 OJJHOTO OOKY, TIOEJHYE O3HAKH MPABOTBOPYOCTI (TIPUIHSTTS,
3MiHa 200 CKaCyBaHHS PABOBUX HOPM), a 3 APYrOro — CHCTeMaTH3arii (BITO-
PSIIKYBaHHSI BYKE IIPUAHATHX HOPM 3aJIeKHO BiJ] IEBHUX KPUTEPIiB), CTBOPEH-
HSl €JIMHOTO (HOBOTO Y OHOBJICHOTO), IIJTICHOTO, BHYTPIIIHLO Y3rOKEHOTO
HOPMATHUBHO-TIPABOBOTO aKTa (HAIPUKIIAL, KOACKCY Ta iH.)>.

[omo xoaudikaliii eKoJI0ri4HOTO 3aKOHOIABCTBA, TO Iis MpodiieMa BU-
BYAJACs HAYKOBISIMH 0ararhOX MOKOMIHB’ 1 3apa3 NpUBEPTAE yBary mpaBo-
3HaBIiB*. Ha »aib, 1 pOBeACHHS SIK CKJIaJ0BOT YACTHHH 3arajbHOT KOTU]i-
KaIlil yKpaTHCHKOTO 3aKOHO/IaBCTBA YCKIIAJHIOE BiJICYTHICTh 3aKOHIB, HEO0-
X1THICTh IPUIHATTA SKUX OOIPYHTOBAHO I Ha mo4yarky 90-x pokiB XX CT.
MaeTtbcst Ha yBa3i nepefoBciM 3aKOH PO HOPMATUBHO-IIPABOBI aKTH Ta Jie-
SIK1 1H.

Ha ocHOBI BceOiuHOTO aHalli3y 3arajbHUX 1 CleliadbHUX JDKePEI, IPU-
CBSYEHHX JOCIIKEHHIO SIK Konudikamii 3aKOHOAaBCTBA B LIIOMY, TaK 1 KO-
nudikanii HOpMaTUBHO-TIPABOBHX aKTiB y cdepi eKonorii, MOKeMo JiHTH
BHCHOBKY, 1110 TIPY MPOBEICHHI KO (IKaIli eKOJIOTIYHOrO 3aKOHOJABCTBA
HeoOXiJHO BpaXxOBYBaTH Taki royoxenHs1. [To-niepie, 4iTko BU3HaYUTH ce-

! Koauikariist 3akoHoaBCTBA YKpaiHu: Teopist, MeTomosoris, texuika / fO. C.
Ulemuwyuenxo, O. I. FOwux, JI. M. T'opoynosa, M. O. Tenmoxk, JI. B. ['ynvuenxo, B. 1.
Punorok; 3a 3ar. pen. O. 1. FOwuxka. — K., 2007. — C. 82.

2 Bopwescwruii I. B. TeopeTnuHi 3aca/ii cuCTeMarH3allii 3akoHoasctsa // Yaco-
e Kuiscbkoro yHiBepcutery npasa. —2007. — Ne 3. — C. 22.

3 Tus.: Kazanyes H. /[. O ipaBoBOM PEryJIMpOBaHUM OXPaHbI PUPO/IbI // BecTH.
MI'Y. Cep.: IIpaBo. — 1960. — Ne 1. — C. 7-16; Illsapy X. U. 3akousl 00 oxpaHe
npuponst // Cotl. 3akOHHOCTh. — 1961. — Ne 2. — C. 46; lllemwyuenxo FO. C. [lutanus
koauikaIii yKpaiHCBKOTO €KOJOTTYHOTO 3aKOHOAABCTBa // YKp. mpaBo. — 1994, — Umc-
no 1. — C. 33-38; Lllecmepiox A. C. Borpochl KoquGHUKANH 3aKOHOAATENbCTBA 00
oxpaHe okpyxatomieit cpensl. —J1., 1984, — 120c. Ta iH.

4 DKoJIornuecKuit Koieke YKpauHbl: MU(BBI U peabHOCTh: Marepuaibl MexX/IyHa-
ponHoro «kpyrioro crona». — Kues, 12—13 mas 2005 r; [emovman A. I1. Koncturyiiiai
3acau pe)opMyBaHHS SKOJIOTIYHOTO 3aKOHOAaBCTBA // TeopeTnyHi Ta mpakTH4Hi Ipooiie-
MU peaizanii Korctutynii Ykpainn: Te3u nom. Ta Hayk. moBigoM. ydacH. Beeykp. Hayk.
-mipakT. kKoH. (29-30 yeps. 2006 p.) / 3a pea. M. L. [Tanosa. — X., 2006. — C. 41-45.
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PY €KOJIOTIYHOTO 3aKOHOAABCTBA, MMO-/Ipyre — 00paTH BiAMOBIIHY (hopMy
3aKOHO/IaBYMX aKTiB, B IKUX OyJIe POBaTUTHCS KoAHDiKatis.

B yMoBax cbOrofieHHs MUTaHHS L1010 YTBOPEHHS €AMHOTO KoaudikoBa-
HOTO HOPMATHBHO-TIPABOBOTO aKTa B Tajly3i €KOJIOTIYHOTO MPaBa ysBIA€THCS
JOLUTBHUM IPUBECTH JI0 ABOX OCHOBOIOIOXKHUX Mo3uIlii. [To-nepme, — e
MOXITUBICTB 1 IONUIBHICTD PO3POOKH Ta MPUHHATTS €IMHOTO KOIU(PIKOBAHO-
0 aKTa, MO-Jpyre — MPHHIIUIIOBA HEMOXKIIUBICTh ICHYBAaHHS TAKOTO Y 3a3Ha-
4yeHii cepi MpaBOBOTO PETYITIOBAHHSI.

[TepenoBciM HEOOXITHO YITKO BU3HAYUTH MOHSTTS «EKOJIOTTYHE 3aKOHO-
JABCTBOY» Ta BUPIIIUTH MUTAHHS TPO TE, W40 81ACHE HEOOXIOHO KOOUDIKy-
eéamu. IIpeCTaBHUKYU €KOJIOTO-IPABOBOT HAyKH, 1HO/1 HEOE3iICTaBHO,
BBA)KAIOTh, 1[0 CKOJIOTTYHE 3aKOHOJIABCTBO YKpaiHH — Oararorajiy3eBa CHc-
TE€Ma HOPMaTUBHUX aKTiB Pi3HOT FOPUANYHOI CHIIH, 110 YCKIIAIHIOE X BUKO-
pHUCTaHHS Ta MPU3BOIUTH 10 YUCICHHUX CYNEPEYHOCTEN MK HUMH abo He-
Y3TOPKEHOCT1 OKPEMHUX aKTiB, AyOntoBaHHsA. HasBHICTh HOPMAaTUBHUX TPH-
MHCIB, 30CEPEKCHUX Y BEIHKIN KITBKOCTI IPABOBUX aKTiB, CTBOPIOE 3HAYHI
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TPYIHOIII B X MPAaKTUYHOMY BHKOPUCTAHHI, HaBiTh JUIsl (haxiBILiB y Taiy3i
€KOITOTiYHOTO TpaBa’.

TepMiH «3aKOHOJIABCTBO» HE MA€ OJHO3HAYHOTO PO3YMIHHS SIK Y TIPaBO-
Biif JTiTEpaTypi, TaK i HOPMATUBHO-TIPABOBHUX aKTax. BIAMOBIHO /10 pillieHHs
Koncruryniiinoro Cyny Ykpainu Big 9 numnas 1998 p. (y cnpasi ipo Tiryma-
YEeHHS TepMiHa «3aKOHOABCTBOY») NaHUW TEPMiH JOCUTH LIMPOKO BUKOPHUC-
TOBYETBCSI Y TIPABOBI CUCTEMI JIep)KaBU, B OCHOBHOMY, Y 3HAU€HHI CyKYyII-
HOCTI 3aKOHIB 1 IHITMX HOPMAaTHBHO-TIPABOBUX AKTIB, SIKi PEIIAMEHTYIOTH Ty
4¥ iHITy cdepy CyCHiIbHUX BITHOCHH 1 € JDKeperaMu MEBHOI ramy3i Mmpasa.
Le#i TepmiH, Oe3 BU3HAYEHHS HOTO 3MICTY, BUKOPHCTOBYE i KoHCcTHTYIIis
VYkpainu... Y 3aKoHaX 3aJIe)KHO BiJl BOKIUBOCTI Ta CrIeU(IKUA CyCIITBHIX
BIJTHOCHH, IIIO PETYIIOIOTHCS, el TEPMiH BXKUBAETHCS B PI3HUX 3HAYCHHSX:
B OJIHUX MAIOThCsI HA yBa3i JIMIIIE 3aKOHU; B IHIINX, EPEAYCIM KoaudikoBa-
HUX, Y MOHATTS «3aKOHOAABCTBOY» BKJIIOUAIOTHCS K 3aKOHU Ta 1HIL aKTH
BepxoBHoi Pagu Ykpainu, Tax i aktu [Ipesunenta Yipainu, Kabinety Mini-
CTpiB YKpaiHH, a B IeSIKUX BUITAJKaX — TaKOXK 1 HOPMaTUBHO-TIPABOBI aKTH
LIEHTpaJbHUX OpTaHiB BUKOHaBUOi Binaau. Koncrurymiitnuii Cyn Ykpainu
CBOIM pIIICHHSIM BU3HAYMB, 1[0 TEPMiH «3aKOHOJIABCTBO» Y cT. 21 Konekcy
3aKOHIB TPO Mparro YKpaiHu «Tpeda po3yMiTH TaK, 0 HUM OXOIUTIOIOTHCS
3aKOHHU YKpaiHW, YMHHI MDKHApPOIHI IOTOBOPU YKpaiHH, a TAKOXK IIOCTAHOBU
Bepxosnoi Panu Ykpainu, ykasu [Ipe3unenrta Ykpainu, 1eKpeTH i IOCTaHO-
Bu Kabinety MiHicTpiB YKpaiHu, NpUHHATI B MeXax iX TOBHOBAXXEHb Ta
BiAnmoBiaHO 10 KoHCTHTYIIT 1 3aKOHIB YKpaiHm»?.

Ane nesiki (axiBlli JOCi BBOKAIOTh, 1[0 OXOIJICHHSI TEPMIHOM «3aKOHO-
JIABCTBOY» SIK 3aKOHIB, TaK 1 OKPEMHUX BHUJIIB IT1I3aKOHHUX aKTIB € JIOTTYHO
HEKOPEKTHHUM".

Exonoriune 3aKoHOABCTBO 3 HAYKOBOI TOYKH 30pY AOLIJIBHO, HA HAILY
JYMKY, PO3IJISiIaTH B IIMPOKOMY PO3YMiHHI cioBa. J{o Horo ckiiamy BKITIOYa-
FOThCSI HOPMATHBHO-TIPABOBI aKTH, SIKI PETYJIFOOTh BITHOCHHH IIOJ0 3a0€3-
MIEYEHHS] BUMOT €KOJIOT14HOI Oe3MeKH, MPaBoBOi OXOPOHH Ta PaLiOHAILHOTO
BUKOPHCTaHHS IPUPOJHUX PECYPCIB, CIIEHIAIEHOTO MPABOBOTO PEXHUMY TEPH-
TOpIH, IO 3a3HAIN HETaTHBHOTO BIUTHBY, IIOBO/DKCHHS 3 CKOJOTIYHO Hebe3-
MEYHUMH pedOBHUHAMHU TOII0. CaMOCTIHHUMHU €JIEMEHTaMH Y CKJIajli MacHuBy
[BOTO 3aKOHO/IAaBCTBA BUCTYIAIOTh 3eMelbHe, (IOpUCTHYHE, (ayHICTHYHE,

! Exosioriune nipaBo Vkpainu y 3anuTaHHsX Ta Bianosimax / [emoman A. I1.,
Ulynvea M. B., Auicimosa I B., Cokonosa A. K. — X.,2007. — C. 4-9.

2 Koucruryuiitauii Cyn Vipainu: Pimenns. Bucuosku. 1997-2001 / Bignosiz.
pen. kaua. ropu. Hayk [1. b. €srpados. — K., 2001. —274 c.

3 FOwux O. 1. 3akoHOaBYi aKTH B CHCTEMI 3aKOHOIAaBCTBA Ykpainu / [TapiamMeHTchka
pedopma: Teopist Ta npakTrka: 36. Hayk. npaip. — Bum. 6. — K., 2001. — C. 151-161.
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arMoc(hepHO-TIOBITPSIHE, BOJHE, TIPHUYE 3aKOHOIABCTBO Ta 1HIII HOPMATHBHI
aKTh. Y TakoMy pO3yMiHHI €KOJIOTTYHE 3aKOHOJIABCTBO, HA HAIIl TIOTIISI, ChO-
TOJIHI B3araii He Moke OyTH HaJIeKHUM YUHOM Koau(ikoBaHo. Buxomsuu 3
IIOTO PO CTBOPEHHS €JMHOTO EXOJIOTTYHOTO KOAEKCY SIK CaMOCTIHHOTO KOJTU-
(hixoBaHOTO aKTa B 3a3Ha4eHii chepi roBopuTH HenouinbHO. Exomoridno 3a-
KOHOJIABCTBO, SIK 3a3HAYA€ThCS B JITEpaTypi, — Iie HaI3BUYAHHO IIMPOKa,
KOMIIJIEKCHA Tally3b, IO PETYIIOETHCS PI3HIMH Taly3s My rpasa. BoHa BKIItO-
Yae JI0 CBOTO CKIIAJTy 3aKOHH, SIKI CTOCYFOTBCSI 0araThoX rary3eid 3aKOHOIaBCTBA.
I stk Taka BUMarae ocoONMBOi yBaru, po3poOKH HOBUX HOPMATUBHUX aKTiB'.

3 pyroro OOKY, iICHY€E MOHSITTS €KOJIOTTYHOTO 3aKOHOJIABCTBA Y OLIBIII BY3bKO-
My po3yMinHi. [Ipenmer Horo mpaBoBOro peryaroBaHHsS MOXHA OyIo O TeBHOIO
Mipoto KomubikyBaTH. MeTscs, 30kpema, po MpaBOBiIHOCHHH OO TIPHHIIHITIB
€KOJIOTTYHOTO NPaBa, 00’ €KTIB Ta Cy0’ €KTIB MPaBa, 3arajibHIX 3aca;] 3a0e3eYeHHs
BHMOT €KOJIOTTYHOI Oe3I1eKH, MpaBa BIaCHOCTI Ha PUPOIIHI 00’ €KTH Ta KOMILIEK-
CH, EKOJIOTIYHOTO YIIPABJIiHHSI, IIpaBa MPUPOIIOKOPUCTYBAHHS, CKOJIOTTYHIX TIPaB
Ta 000B’sI3KIB rpOMa/IsTH Ta (POpM 1 CITOco0IB X 3aXHCTY TOIIO. Y Cy4acHHX yMOBaX
cdepa komudikarrii, Ha Halry JyMKY, Mae OyTH OLIBII BY3bKOIO.

oo ghopmu Kooughikauii exonoziunozo 3akonodascmea. Komudikariiamit
aKT — 1€ YIOPSKYBaIbHHHN 3BeIeHHH CTa0LTi3aiitHIi HOPMAaTHBHO-TIPABOBUI
aKT, 1[0 MICTUTh BIJIHOCHO 3aBEPIICHY CUCTEMY YHI(IKOBAHUX HOPMATUBHHUX
TIOJIOKEHB, SIKi € BUHUCPITHUMH a00 0a30BUMH JIJISI CUCTEMHOTO KOMILIEKCHOTO
PeryJIFOBaHHS IIEBHOI BIJIOKPEMIICHOI IPEAMETHOI ChepH CYCILITBHUX BITHOCHH?.
J1o ocHOBHUX Ko/M(iKaIiiHUX aKTiB 3a3BUYA BIHOCSTB: &) OCHOBU 3AKOHOOA6-
¢mea — HOPMATUBHO-TIPABOBI aKTH, IO BCTAHOBIFOIOTh HAWBAKIIMBIIII [TOJIO-
JKeHHSI (OCHOBOTIOJIOXKHI 3aca/in) TIEBHOI TaTy3i ipaBa 4u chepu Aep:KaBHOTO
YIpaBIiHHS; 0) KoOeKc — HAUMOIIMPEHIIMN BUT KoAU(DIKAIIIMHUX aKTiB, sKi
JUFOTh B OCHOBHUX C(hepax CyCIUILHOTO KHTTS, 1110 MOTPEOYIOTh MPABOBOT yIIO-
PSIIKOBAHOCTI; B) crmamym, noaodcelHs —KomuQikariiHi akTy CrieliaibHol i,
SIKI TIPUIIMAOTBCSI HE TLTHKK 3aKOHOIABYMMH, @ i MPAaBOTBOPYUMH OpraHaMU
(Harpukuta, ypsgom). KogugikariiftHuM aktoM Moxke OyTH 3aralibHUH 3aKOH.
Ccepa 3acTocyBaHHs 3aKOHIB SIK JpKepelia €KOJIOTIYHOTO TpaBa BU3HAYAETHCS
Koncrurymieto Ykpainu. Heto nepenoadeHo, HapuKIIa, o BUKIFOYHO 3aKO-
HaMH BU3HAYAIOTHCS [IPABOBUI PEXKUM BIACHOCTI Ha MPUPOIIHI PECYpPCH, HOP-
MATHBHI 3aca/il BUKOPUCTAHHS LIUX PECYPCIB, BUKIIFOYHOI (MOPCHKOT) EKOHOMIY-
HOT 30HM T4 KOHTHHEHTAJIBHOTO IIeNb(]y, OCBOEHHS KOCMIYHOIO IIPOCTOPY, &

! Hlemuyuenko FO. C. Tlutanns xoaudikanii yKpaiHCBKOTO €KOJIOTT4HOTO 3aK0-
HomaBctBa // Yip. mpaBo. — 1994. — Hucno 1. — C. 36.

2 Koaudikariisi 3akoHOIABCTBA YKpaiHu: Teopis, MeTomoioris, texuika / FO. C.
Llemwyuenxo, O. 1. FOwux, JI. M. I'opoynosa, M. O. Tenawx, JI. B. [ yivuenxo, B. 1.
Punorok; 3a 3ar. pen. O. 1. FOwuxka. — K., 2007. — C. 89.
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TaKO)K OCHOBHU €KOJIOTTYHOT Oe3reku (CT. 92)

Amari3 MoHOTpadiTHIX JpKepes Ta IPaBOTBOPUOT PAKTHKH JIA€ MiJCTaBH
CTBEP/DKYBATH, 110 Ta YM 1HIIIA Ha3Ba KOAU]IKAIIITHOTO aKkTa B pi3HI Mepionu
icTopii 3anexana Bi 6ararbox 00CTaBHH, B TOM YHUCII JPYTOPSIHUX 3 TOUKH
30py (PYHKIIOHAIBLHOTO MPU3HAYCHHSI OKPEMHX Pi3HOBH/IIB HOPMATHBHHUX aKTiB.
He BumaikoBo MpakTHYHO BCi aBTOPH, SIKi JTOCIIPKYIOTh ITpo0iieMy Koudika-
LIIfHUX aKTiB, PAKTUYHO YHHKAFOTh IPYHTOBHOTO aHAII3y KOAH(iKaIiiHOT Mpu-
PO CTATyTiB, MOJIOKEHb TOIIO, 30CEPEIDKYIOUH YBAry, TOJIOBHUM YHHOM, Ha
koziekcax, OCHOBax 3aKOHOJIABCTBA Ta 3BOJIaX 3aKoHiB. [Ipu 1iboMy OUIBIIICTH
ABTOPIB CXUILIFOTHCS [10 TOTO, 1110 3BiJI 3aKOHIB He € Komu(iKariiiHim akTom'.

Y npaBoBiii JiTeparypi BUCIIOBIEHA TyMKa, 1110 KOIU]IKallis eKOJIOrYHOTO
3aKOHOZIaBCTBA M€ IIUIIXOM HaaMIpHOI AudepeHLialii HOpMaTUBHUX aKTIB Ha
PiBHI 3aKOHIB 1 Ti/JT3aKOHHAX HOPMATUBHHX aKTiB y cepi exororii. OHOBIEHHS
€KOJIOTTYHOTO 3aKOHOJIABCTBA BiI0YBAETHCS 13 3aCTOCYBAHHIM THX 3aCO0IB, SIKi
BUKOpHCTOBYBanHcs y 60-x pp. XX cT., T00T0 AuepeHLiiioBaHO 010 KOYKHOTO
3 PUPOIIHIX PECYPCIB a00 TS PETY/IOBAHHS OKPEMHUX CIICIia/IbHAX ITHTAaHE .

VY Teopii eKoJIOriYHOro MpaBa CBOTO 4acy TaKoXK Oylv 3alpOroHOBaHI
pizHi popmu koxudikarii: OCHOBH MPUPOIOOXOPOHHOTO 3aKOHOJABCTBA,
KoMIUTeKCHU# 3akoH «IIpo 0XOpOHY HABKOJIMIITHBOTO cepenoBHIia »*, «OcHO-
BH 3aKOHOJABCTBA PO OXOPOHY HABKOJHUIIHBOTO CepemaoBHIa»’, « OCHOBH
PpartioHaTbHOTO BUKOPUCTAHHSI 1 OXOPOHHU MPUPOIHUX pecypciBy®, «Komekce mpo
OXOPOHY 1 paIlioHaIbHE BUKOPUCTAHHS TPUPOIHKUX PecypciBy’. Alie HalO1TbII
MONIMPEHO0 OyMa i J0C1 3aJIMIIAETHCSI MTPOITO3MITIS MO0 MPUIHATTS Ekoio-
rigroro xozgekcy®. Ocranuim gacom B. 1. AHmpeiitieB IiiII0B BUCHOBKY, IO B

! Tam camo. — C. 90.

* Kpaccog O. 1. Dxonornyeckoe npaso: Yue6uuk. — M., 2001. — C. 35-36.

3 Kasanyes H. /I. O COCTOSIHMH U 33/1a4ax HAy4HO-KCCIIEI0BATEILCKON paboThl B
o0J1acTi IPUPOIOOXPAHUTEIILHOTO 3aKoHOAaTe bCTBa // YueH. 3ai. BHUMC3. — M.,
1972. — Bem. 26. — C. 125.

4 COL[I/IaJ'II/I3M " OXpaHa 0pr>1<a}01uef/'1 Cpeabl: IpaBO U YIPABJICHUC B CTpaHaX-
uneHax COB / lox pen. O. C. Konbacosa. — M.: YOpun. murt., 1979. — C. 77-78.

3 lHe.MWy‘leHKO 10. C. OpFaHH?)aHI/IOHHO-HpaBOBLIe BOIIPOCHI OXPAaHbI OKPYIKaro-
meit cpensl B CCCP. — K., — 1976. — C. 204.

¢ Bogk FO. A. CoBeTcKoe IPUPOAOPECYPCOBOE TPABO U TPABOBAsi OXpaHa OKPY-
Karomen cpenpl: Yued. mocod. — Xappkos, 1986. — C. 13.

" Yyukoe B. O. Pecny0OnikaHChKHIA 3aKOH PO OXOPOHY MPHUPOIH: SIKUM oMy Oy-
T // Pan. mpaBo. — 1985. — Ne 2. — C. 58.

8 Tu.: Bozonwbos C. A. CoBpeMeHHbIE TPOOIIeMbl DKOJIOTHYECKOTO Kojekca //
Exonor. mpaso. — 2005. — Ne 6. — C. 6-10; [onuuenxos A. K. OCHOBHBIE MOIXOABI K
pa3paboTKe KOHIENIUY IIpoeKTa DKonorudeckoro koaekca PO // [lpaBo u moiauTuka. —
2000. — Ne 10. — C. 123-131; Hosuxosa E. B. Teopernueckue mpoOIeMbl pa3BUTHS
9KOJIOTHUECKOTO 3aKoHOoAaTenbcTBa B Pecyonuke Kazaxcran. — M., 1999. — C. 66-67,
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CYYacHHX YMOBAaX aKTyaJbHOIO € JOULIBHICTD MOAATBIIOT KomudiKaii mpu-
POIOOXOPOHHOTO, CEPEIOBHIIIA OXOPOHHOTO 3aKOHOIABCTBA LIIIXOM PO3POOKH
ITpuponooxoponnoro ado JlananadtHOro Kopekcy YKpaiHu.

Hogaropcekoto € nporno3wuitist mozxo npuitHsaTTs Kogekcey 3akoniB Ykpa-
iHM npo TOBKiLIA — sk popmu Komudikaii' 1010 eKOIOTiYHOTO 3aKOHO-
naBcTBa’. MipKyBaHHS aBTOpa [OCTATHRO apIyMEHTOBAHI Ta 3aCIIyTrOBYIOThH
0co0uBo1 yBarx. OCHOBHHM € T€, 1110 32 3HAYHOT KUTbKOCTI YMHHUX 3aKOHO/AB-
YHX aKTiB, IPUCBIYCHUX PErNIAMEHTAIi EKOJIOTIYHHUX BiIHOCHH, IPUHHATTA
ExonoriyHoro kozexcy, sik popmu Koau]pikoBaHOTO akTa, € HeAOLUIbHUM. Ha
JTyMKY aBTOPA, 3 SIKOIO CJTi1 TIOTOAMTHCH, EKONOTUHMIA KOZIEKC HE 3MOXKe 00’ €IHATH
BIKE ICHYFOU1, YHHI KOJIEKCH 1 3aKOHH 3 IPHYHH CBOET CIIOPITHEHOCTI 32 (hOpPMOIO
3 ocranHiMu. Take 00’ eiHaHHS MOIUBE JHIie y popmi Kodekcy saxonie Yxpa-
iHu npo dosxinis. besyMOBHO, BOHO He Oylie MEXaHIYHHUM, a MaTUME 3MiCTOBHE
HAIIOBHEHHS! IPUHLIMIIOBUMH IIOJIOKEHHAMU YHHHUX 1 KOJIEKCIB Ta 3aKOHIB €KO-
JIOTIYHOTO CIIPSIMYBAHHSI Ta HAJIACTh MOYKJIMBICTh CTBOPHTH €JTMHE 3aKOHO/IABYC
MIIPYHTS JUTS TIONAITBIIOT 3aKOHOTBOPYOT Ta PABO3aCTOCOBHOT MPAKTHKH.

[1pn oMy NesiKi CyMHIBH BUKJIMKAE 3aCTOCYBAHHS TEPMiHA «TOBKILLD Y
Ha3Bl HOPMAaTHBHO-IPABOBOTO aKTa, M0 Oy/Ie PEryIIFOBaTH CYCITLTBHI €KOIOTIYHI
BIJTHOCHHH. A SIK BIJIOMO, B HAyI[i €KOJIOTIYHOTO MpaBa MOHSTTS «TOBKIILISDY
(CHHOHIM HAaBKOJIMIITHE CEPEIOBHIIIE) Ta «HABKOJIMIIHE IPUPOIHE CEPEOBHILIE»
HE € TOTO)KHUMH 32 3MICTOM. Hasronuuine npupoore cepedosguiye — e CyKyT-
HICTh yCIX IPUPOIHUX 00’ €KTIB, sIKi IepeOyBalOTh Y HEPO3PUBHOMY 3B’SI3KY Ta
CTBOPIOIOTH €JMHY EKOJIOTTYHY cucTeMy. O0’€KTOM eKOJIOTTHHOTO MpaBa 3a 0X0-
POHHUM HAaIpsSIMKOM € BCE IIPUPOIHE CepelIOBULIE. HasKonuune cepedosuuye
(006KiL7151) — HABKOJMIITHE MIOJIO JIFOIMHU, TPYTIX JIFOJIEH UM CYCIILILCTBA Cepell-
OBHIIIE, B SIKOMY >KUBYTb JIFOJIH, BiI0yBaIOTHCSI BAPOOHUYI, COIIAIBHI, IEMOTpa-

Ionos B. K. HaykoBi OCHOBHU €KOJIOTIYHOTO 3aKOHOJaBcTBa Ykpaiuu // BicH. Akaf.
paB. HayK Ykpainu. — 1995. — Ne 4. — C. 35-36.

! Kozekc 3aKkoHIB — I1¢ He HOBa (hopMa HOPMATHBHO-IIPABOBOIO aKkTa Juisi YKpai-
Hu. e y 1919 p. 6yB npuitaaruii Kogekc 3akoHIB PO aKTH TPOMAICHKOTO CTaHy, PO
ciM’ro Ta omiky, Konekc 3akoniB mipo HapoaHy ocBity YPCP (1922 p.) tomro. [oci €
gyuHHM Kozieke 3akoHiB mpo mpaito Ykpainu, npuiiaatuit y 1971. Ane B HayKoBiit
Jiteparypi cepen (GaxiBLiB OKpeMUX rary3ei mpasa Taka Gopma He 3aBKIU BU3HAETHCS
JIOIIIBHOI0 Ta PO3MIANACTbCA fAK Aoci muckyciiina. [i 3acTocyBanns maiiGinpun
JOLTBHO JUTs 30ipHUKIB 3BHUAEBOTO MpaBa, HANPHUKIAL, K y 16—19 cT. OyB KOoIeKC
3aKOHIB YMMYy-XaHa ABapCbKOTO (CIPaBeIJIUBOIO).

2 I'embvman A. I1. Korctutyuiiini 3acaan pedopMyBaHHS €KOJIOTTYHOTO 3aKOHO-
nascTBa // TeopeTHuHi Ta mpakTuaHi mpooiemu peaizarii Koncturynii Ykpainn: Tesn
JIOI1. Ta HayK. TIOBiIOM. y4acH. Beeykp. Hayk. -mpakT. koHd. (29-30 ueps. 2006 p.) / 3a
pen. M. L. ITanosa. — X., 2006. — C. 41-45; Exonoriune npaBo YKpaiHH y 3alHUTaHHIX
Ta BianoBinsax / f'emovman A. I1., lynvea M. B., Anicimosa I B., Coxonosa A. K. — X.,
2007.-C.9.
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(biuHi, TOMITHYHI Ta iHIII IporecH. BOHO XapakTepu3yroThes He JIHIIE TIPHPOA-
HUMHU MOKa3HUKAMHM, a i COIIaJIbHO-CKOHOMIYHUMHU, JIeMOrpadiuHIMH, ETHIY-
HHMH Ta IHIIUMH YMOBAMH XUTTs Ta mpaiti’. Y 38’s13Ky 3 1um Oys10 6, MabyTh,
Kpallle Ha3BaTu Koau(ikoBaHMI HOpMaTHBHO-TIpaBoBHii akT — Komexcom 3a-
KOHIB YKPaiHU PO HABKOJIMIIHE NPUPOIHE cepeloBHILE.

ATnie K110 3BEpHYTH yBary Ha 3aKOHOTBOpuuii npouec y PO, To enepais-
Huii 3akoH Pociiicekoi @enepartii Big 10. 01. 2002 p. Ne 7-PO mae naszBy «IIpo
OXOpPOHY HaBKOJIMIIHBOTO CEPEIOBUIIA». A BiIOBIIHO /10 CT. | «HABKOJIMIITHE
CEepEIIOBHIIE» PO3IISIAETHCS SK CYKYITHICTh KOMIIOHEHTIB PUPOTHOTO Cepe-
OBHIIA, MPUPOJAHUX 1 TPUPOJTHO-AaHTPOTIOTCHHIX, & TAKOXK aHTPOIIOTCHHUX
00’€KTIB, a «IIPUPOTHE CEPEIOBUINEY — K CYKYITHICTh KOMITOHEHTIB TPH-
POIHOTO CepeIOBHUIIA, MPUPOTHUX 1 IPUPOIHO-AaHTPONIOTCHHUX 00’ €KTIB.
ToOT0 Ta cKiIaLy JPYroro MOHSTTSA TePMiHa HE BXOASATH aHTPOIIOTeHHI 00 €KTH,
SIKI CTBOPEHI JIIOAMHOIO /sl 3a0€e3MeUeH sl HOro CoLiaibHUX MOTped, iM He
MIPUTAMaHHI BIACTHBOCTI MPUPOJAHUX 00 €KTIB Ta BOHHM HE HAJICIKATH JIO CKJIa-
Jly IPUPOIHOT €KOJIOT4HOT CHCTEMH, IPUPOAHUX JIAaHIA(TIB 1 HE CKIIaAaloTh
ix enemeHTiB. be3ymMoBHO, cepa aii eKOJIOri4HOro 3aKOHOABCTBA PO3TATYXKY-
€THCS ¥ Ha MOJAJIBILY IEPCIIEKTUBY, MaOyTh, 1 Oy/ie JOLIJIBHO 3BEPHYTHUCS 10
Kooexcy 3axonie Ykpainu npo oosxins sk GopMu koaudikartii.

OcTaHHIM 9acoM BCE 3K HAHOUTBLI 3pyuHOI0 ma 0oyinbHoio 01 YKpainu
BANUUAEMbCSL NPONO3UYIsL w000 nputinamms Exonoeiunozo kooexcy sik GopMu
konuikarii. [To cyTi, €MMHOIO YCTAICHO ICTOPHYHOIO (POPMOIO, IO aJICK-
BaTHO BiIOMBae QyHKIIIOHATbHE IPH3HAYCHHS KouDikamiiHoro akTa i 6e33a-
MIEPEYHO TIOB’A3Y€THCS MPAKTUYHO yCiMa aBTOpaMu 3 KOAU(DiKaIliiHIM Tpo-
LECOM, 3aJHUIIAETHCS KOJEKC, SIKMI € IMaHeHTHHM MPOAYKTOM Koaugikamii i
BiJl HA3BH SIKOTO, BJIAaCHE, TIOXOAUTH Ha3Ba 1boTo mporecy?. Ha mymky T 1.
Bamok, ctBopeHHs1 EKonoriuHoro Kojiekcy, sikuit 0u 00’eiHaB y co0i gocsr-
HEHHS €KOJIOTTYHOTO MPaBa, eKOJOT1YHOIO 3aKOHOIABCTBA, MMPAKTUKH iX 3a-
CTOCYBaHH$1, TApMOHI3yBaB O TUM CaMMM 1 CIIPHAB X MOJAIBLIOMY PO3BUTKY
Ta BIOCKOHAJIEHHIO — BEJIMKA, BTIM, CKJIaJHa 1 BOJHOYAC HEOOX1IHA IJIb.

ATnle KO B3SITH HaBITh 3aKOHHU, PO3POOJICHI Ta MPUHHSITI 32 OCTaHHI
poxu, abo HOBI peAakilii AEsIKUX, TO IX HABPSJ YU MOKHA aBTOMATHYHO
BKITIOYATH J10 EKOJIOTIYHOTO KOZIeKCy, sK 11e Oysio 3p0o0IIeHo, HATIPUKIA, Y
npoexmi Exonoeiunozo kodexkcy Ykpainu, mo BHOCHUBCS 10 Bepxosnoi Paan
VYkpainu rpymnoro HapogaHux aemyrtari y 2005 p. Taka cnipo6a Ouibin Haraaye

! Exonoriuna ennukionenis: Y 3-x 1. / Tonos. pex. A. B. Torcmoyxos. — K.,
2007.-T.2: €-H. - 323 c.

2 Komudikariis 3akOHOIAaBCTBa YKpaiHu: Teopis, Meromoioris, texuika / FO. C.
Hlemuyuenxo, O. 1. FOwux, JI. M. T'opoynosa, M. O. Tennwx, JI. B. [ynvuenxo, B. 1.
Punorox; 3a 3ar. pen. O. I FOwuxa. — K., 2007. — C. 90.
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KOHCOJII/IAII0, 110 0€3YMOBHO, € OJIHUM 13 CIIOCO0IB CUCTEMAaTH3AaIli1 3aKOHO-
JIaBCTBA, B TIPOIIECI SIKOTO JICKIJIbKA aKTIB 00’ €IHYIOThCS B OJJHOMY JIOKYMEH-
Ti. Y IbOMY BUTIQJIKy HOBHI aKT IIOBHICTIO 3aMiHIO€ 00’ €/THAHI aKTH, OCKIiJIb-
KU BiH 3aHOBO NPUIMAETHCA KOMIIETEHTHUM MIPaBOTBOPYMM opraHom. Oco-
ONMUBICTH KOHCOJIAIT MOJISITA€ B TOMY, 1[0 3MICT MPABOBOTO PETyIIFOBAHHS
CYCIUIBHHUX BIJHOCUH HE 3MIHIOETHCS. BCl HOPMaTHBHI IMOJIOKEHHSI paHile
MPUIHSATHX aKTiB 00’ €IHYIOThCS Y HOBOMY 0€3 CYTTEBHX 3MiH. SIK IpaBHIIO,
3IIHCHIOETBCS JTUIIE TX pelakiliifHa MpaBKa: YCYBaKOThCs CYMEPEYHOCTI, 1MO-
BTOpH TOWIO'. Aste 15 cripoba, Oyia He ayske Baanoro. IIpu po3poobiti mpo-
eKTY KOJICKCY HOTO aBTOPH 00’ €THAIIH 1HKOJIU CYTIePEWINBI 3aKOHO/IaBY1 aKTH.
Ix po3po6sM pizHi KOMICii, HEPIZKO OPIEHTYIOUHMCH Ha 3aKOHOJABY1 aKTH
IHIINX JIepKaB, MDKHAPOIHI KOHBEHIII1, MEXaHIYHO TIEPEHOCIYN JOCBIJ IIHX
JeprkaB Ha YKpaiHChbKi HOPMaTUBHO-IIPaBoBi akTu. IIpu 11boMy He BpaxoByBa-
JIUCSI 0COOIMBOCTI €KOJIOTIYHHX CYCHUIBHUX BIIHOCHUH, IO € MPEIMETOM X
peryioBaHHA. YABISETHCS, 10 IPH ONPAILIOBaHHI KOAEKCIB Ta 3aKOHIB CIIij
BUXOIUTH 3 TOTO, LII0 Taily3i IpaBa Ta 3aKOHOJABCTBA HE 3aBKAU 301ratoThes
MK cobor0. ['amy3p 3aKOHOIABCTBA 32 CBOIM 00CSATOM 3HAYHO MIUPIIA, OJHY
rajly3b €KOJIOTTYHOTO TpaBa 3apa3 00CIYrOBY€ KiTbKa CHCTEM 3aKOHOJABYMX
akTiB: 3emenbuuit, Boauuid, JlicoBuii komexcu, Kojeke mpo Hajapa, HU3Ka 1Mo-
pecypcoux 3akoHiB «I1po oxopoHy arMochepHOro noBiTps», «IIpo TBapuHHMIA
cBiT», «IIpo pocimHHMIT cBiTY, «IIpo MpUpoaHO-3aIoBiTHIH (HOHI» TOILIO.

[1o3uTHBHOIO Ta TAaKOO, IO 3aCIYTOBY€E Ha YBary, YSBISETHCS MTPAKTHKA
MPaBOTBOPYOCTI 3apyOI’KHUX KpaiH y 3B’ 53Ky € MPUHHATTAM KOAU(PIKOBaHMX
aKTiB 3 exonoriuHoro npasa y ®@paunuii ta [lIBemii, po3podku Exomorigaux
koziekciB €Bpomnelicbroro Coro3y Ta HiMeyunHu, eKonoro-npaBoBoi JOKTPH-
Hu koxuikanii y Pocilicekoi denepanii Ta eramis i npoBeneHHs. Bona
CBITUHUTH MPO BUBKEHUH MiAXi]] MO0 TEpMiHiB. beayMOBHO, 11e mUTaHHs
HE OlHOTO poKy. [l 1boro HeoOXiAHO BU3HAYUTHUCH 13 CKJIAZOM Ta OBHO-
Ba)KEHHSAMHU, HAIIPUKJIIAJl, €KCIEPTHOT, Konu(ikaLlifHOIO KOMICIIMU Ta iH.

[IpoBenenHs koaudikailii eKOJIOriYHOTO 3aKOHOIABCTBA JO3BOJIUTh Ha-
JISKHUM YHHOM 3a0€3MeUnTH HeOOX1THI YMOBH JIJISl CTAJIOTO PO3BUTKY YKpa-
iHU Ta ii yyacTi B MXKHApOJHOMY CITIBTOBAPUCTBI B Tally31 OXOPOHH HABKO-
JHIIHBOTO IPUPOIHOTO cepenoBuiia. Exonoriyna interparis Yipaiau no €C
Ma€ 3/1HCHIOBATUCS HIISXOM CUCTEMHOTO BIOCKOHAJICHHS 1 IPUBEACHHS Yy
BIJIMOBIJIHICTh 3 €BPONEHCHKOIO MPABOBOIO, HOPMATHBHO-METOIUYHOIO Ta
IHCTUTYLIOHAJIBHOIO 023010 €KOJIOTIYHOTO YIPABIIIHHS i €KOJIOTTYHOT Oe3-
MEeKH, B3a€EMOJIi1 3 FPOMaZCEKUMH 00’ € JTHAHHSAMH.

CrBopenHs1 EKoIOri4HOTO KOJIEKCY UM 3aCTOCYBaHHS OyIb-sIKOi 1HIIIOT (hop-

" FOpuanuna enumkioneais: B 6-tu 1. — T. 3: K-M / Tonos. pen. FO. C. lemuy-
yenxo. — K.: Ykp. ek, — T. 3: K-M, 1998. — C. 268— 269.
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MU Koaudikamii Moxxe OyTH JOLUUTBHUM, SKIIO BOHO Oy/ie IPUCTOCOBAHO JI0
KHUTTEBUX Pealtii Ta CIIMpaTUMEThCS Ha 3arajlbHOBU3HAHI TEOPETHYHI 3aCal.
30kpeMa, 3MiHa KOHIIETILIT paBa BIAaCHOCTI Ha MIPUPOIHI PECYPCH Ta KOMILIEK-
CH, 3QTyYEHHS IEBHUX MIPUPOJHUX PECYPCIB JI0 IUBLIBHOTO 00ITYy, (hOpMYBaHHS
PHMHKY 3eMJTi Ta IHIIUX MPUPOTHUX PECYPCIB TIOBHHHI BIIMOBIIATH CYCIILIEHAM
iHTEpecam, 3IHCHIOBATHCS I11/1 KOHTPOJIEM JIepyKaBH. A TOJIOBHE — BifIIIOBIIaTH
JIOKTPHHI PUPOTHOTO TpaBa B exoyorii. Kopndikartist € mpupoaHuM 3aBepIiieH-
HSIM KOHIICIIIIi, 10 JISKHTH B 1 OCHOBI. BoHa 103BONSITUME 3MMIHICHUTH 33 yMU
IKOJTH TIPUPOJTHOTO TPaBa, 3aBEPIINTH 0araToBiKOBY €BOIOLIIIO IPABOBOI HAYKH,
YiTKO BUKJIABIIIH ITPABO, 1110 BIIMOBIIAE IHTEPECaM CYCHIIbCTBA Ta JFOAUHH.

3aranom mpoOiemMa cucTeMaTH3allii eKOJIOTIYHOTO 3aKOHO/IAaBCTBA YKpa-
THM Ta 1i HAWCKIJIAHIIIOT 1 JOCKOHAJIOT (hOopMHU, SIKOKO € Horo Koaudikaiis,
3QJIMIIAETHCS TOCUTH aKTyaJlbHOIO Ta MOTPeOy€e MOJaNbIIoi TEOPETUKO-
METOJIOJIOTIYHOT PO3POOKH 1 IPAKTHYHOT peari3arii.

IIPOBAEMMU
IIOPIBHABHOIO
IIPABO3HABCTBA

B. Iununuyk, IOKTOp IOPUIMYHUX HAYK,
3aCIy’KCHHH T4 HayKH 1 TEXHIKH YKpai-
HH, TUPEKTOP IHCTUTYTY OnepaTuBHOI di-
STIBHOCTI Ta AEPXKABHOI O€3MeKH

IIpaBoBi 0CHOBH 1eMOKPATHYHOI0 KOHTPOJIIO
OpPraHiB CyI0BOI BJIAJIH1 32 JIAIBHICTIO CIELCIYXKO:
npocsin kpain-4ieHiB €C i HATO
Hpo6neMa CTaHOBJIEHHS 1 PO3BUTKY CUCTEMH JEMOKPATUIHOI'O KOHTP-

OJIFO 32 JIISUTBHICTIO CHETICITYKO, IPAaBOOXOPOHHUX OPTraHiB Ta IHIIKMX Cy0’ €KTIB
CEKTOpY OE3MEKH € aKTyaJbHOK HAYKOBOKO 1 MPAKTUYHOK MPOOIEMOI0, 10
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MiATBEPIKEHO 1 pe3yabTaTaMy OTIIsAY CeKTopy Oe3neku YkpaiHu. 3 orsiay
Ha BHKJIaJICHE, BBAXKAEMO, JIOLIJIBHO PO3IISIHYTH CTaHAapTH 1 JIOCBI KpaiH
€pporneiicbkoro Coro3y ta Opranizauii [liBHIYHOATIAHTUYHOTO JOIOBOPY
11010 y4yacTi OpraHiB CyloBO1 BlIaau Y 3A1HCHEHH] 1eMOKPaTUYHOTO KOHTP-
OJTIO 32 JIISUTBHICTIO CHerciy 0 (y HU3I KpaiH — CHelliallbHUX MPaBOOXO-
POHHHX OpraHiB) Jep KaB-4JICHIB.

SIk CBiUaTh pe3ysIbTaTh MPOBEACHUX JOCIIDKCHB , TMi/] IeMOKPATHIHUM
KOHTPOJIEM 3a JIIsUIbHICTIO CIIEIIaJIbHUX CIYKO y KpaiHax €Bporeiichkoro
Corozy i HATO po3ymitoTh KOHTPOITb TTapJIaMeHTy, CYIOBOi BIIa/IM Ta HE3a-
JIeKHUX YCTaHOB UM I'POMAJChKUX oprasizauiil. [Ipu npoMy npaxruka i 3a-
KOHOJIABCTBO BKa3aHUX KPaiH PO3MIIsAAa€e JEMOKPATUYHUN KOHTPOJIb 38 Jli-
SIBHICTIO CIIELIabHUX CIYXKO SIK YACTHHY IPOLIECY KOHTPOJIO HaJ yCciM
CEKTOPOM Oe3IeKH JeprKaBu.

JleMOKpaTH4HUH KOHTPOIb YiTKO C(HOPMYTbOBaHUHN SIK MOJITUIHUN
CTaH/apT PSIOM CBITOBHX Ta PErioOHANBHUX OpraHizamii i (opyMiB, TaKuX
sk OOH, OBCE, HATO, €C, Paga €Bponu i AMepUKaHChKHI caMMIT. Y
cucremi OOH ocoOnuBa yBara npuaiisieThesi BASHAYCHHIO «JIeMOKpaTH3aIlil
Oe3reKy 3 MeTOro 3arnobiranHs KoH(IIKTaM i BcTaHoBIeHHs MUpy»2. OOH
MIKPECITI0E HAHBAXIIUBIIITY POJIb JEMOKPATHYHOTO KOHTPOITIO 33 apMI€lo,
MOMILIEI0, CIIEIIaIbHUMU CITYKOaMH JJIsi PO3BUTKY JIFOAICHKOTO MOTEHIIATY
1 0e3reku 0co0M Ta BU3HAE HU3KY MPUHIIUIIIB IEMOKPATUYHOTO YIIPABIIiHHS
y cepi Oe3neku.

Iporpama HATO «IlapraepcTBo 3apaau Mupy» i Paga €Bporu 3pobmm
JEMOKPATHYHUI KOHTPOJIb HEIOPYIITHOI YMOBOKO WICHCTBA®. €BPOICHCHKHI
napjaMeHT 3 Harojau 3arBepaxkeHHs KoneHrareHcbKux KpuTepiiB BCTyIy
KOHKpeTH3yBaB y pesommonii «Agenda 2000», o Bij KpaiH-KaHAWIATIB BU-
MaraeThbcsi 3a0€3MEYUTH IIPABOBY BIAMOBIIAIBHICT MOMIIEHCHKHX, BINCHKO-

! Tus.: Byoaxos M. O. OprauizaniiiHo-1paBoBi 3acajii JisUILHOCTI CIEI[iadbHUX
ciyx6 nepxas HATO: Monorpadist. — K., 2004. — 188 c.; [Turunyyx B. I, Byoa-
xoe M. O., Bnaxcko O. I Opranizauis cnenianbHux ciyx6 kpain €C i HATO: Mowno-
rpagis. — K., 2005. — 210 c.; Executive order No 12334, Dec. 4, 1981, 46 F. R. 59955;
Gill P. Reasserting Control: Recent Changes in the Oversight of the UK Intelligence
Community // Intelligence and national security. — 1996. — Vol. 11. — P. 313; Glenn P.
The Constitutional Control of Intelligence: // Intelligence and national security. —
1993. — Vol. 1. — P. 255; Jackson Jr., William H. Congressional Oversight of Intelli-
gence: Search for a Framework // Intelligence and national security. — 1994. — Vol.
5.— P. 113; Knott S. Executive Power and the Control of American Intelligence // In-
telligence and national security. — 1997.— Vol. 13.— P. 171 ta in.

2 Human Development Report 2002. — P. 85-100.

3 PamkoBuii okymeHT «[TaptaepcTBo 3apaau mupy» Bif 10 ciaus 1994 p.; Tomo-
Bigp Pagu €Bponu Bin 12 uepsus 2002 p. — AS/POL (2002) 07REV. 2, article 34.
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BUX 1 CEKPETHHUX CITYkKO».

[HO3eMHI ekcIiepTH BiA3HAYaAI0Th, 110 MPOLEC JeMOKPAaTHYHOIO KOHTP-
OJIIO € TIPOJIYKTOM BCI€1 CUCTEMH YIIpaBIIiHHS KpaiHOIO, 11 MOMITHKH, iCTOPIT
1 KyneTypu. BusHatoun HeoOXiHICTE 3alIpOBaPKEHHS JEMOKPATHYHOTO
KOHTPOJII0, BOHU BiI3HAYAIOTh HEOOOB’ SI3KOBY MPUHHATHICTh TUX YH 1HIIUX
MEXaHi3MiB TAKOTO KOHTPOJIIO B KOXKHiH KpaiHi'.

3riziHo 3 TEOPi€l0 PO3MOALILY BilaJl CyA0Ba BilaJa €BPONEHCHKHUX JEpikKaB
€ HEe3aJISKHOIO BiJ[ JIBOX 1HIIKX Ta MA€ 32 METy CTPUMYBATH JIiT 3aKOHOIABYOT
Ta BUKOHABYOT BIIA/(M; BUPIIIYBaTH CYNEPEUKH MIXK I€PKABHUMH OpraHaMH
1 POMAJITHUHOM, MK TPOMa/ISTHAMU; ITPUTSITYBATHU JI0 BiJIIOBIIaIBHOCTI OCIO,
SIKi IOPYIIMITN 3aKOH. BifmnoBigHo 10 nux QyHKIii OymyeTbest cucrema fe-
MOKPATHYHOTO KOHTPOJIO 32 TisIIBHICTIO CIENCTYK0 opraHaMu CymaoBoOi
BJIaJ1. 3a3HAYCHUH KOHTPOIIb MOJISTAE Y:

1) po3msiii ckapr TpoOMaJisiH KpaiHu Ha Jiii criercinyxo;

2) caHKL10HYBaHHI OIIePaTUBHUX 3aX0/iB, 32CTOCYBAHH SIKUX TUMYACO-
BO OOMEXY€ KOHCTHTYIIiIHI IpaBa TPOMAJISIH Ta 1HIITUX 0Ci0;

3) po3miIsA/Ii IMBUILHUX MTO30BIB 1I0JI0 BIANIKOAYBaHHS MarepiajibHUX Ta
MOpasbHUX 30UTKIB, 3aBJaHUX 0C001 HE3aKOHHUMH JISIMH CIIEIICITYKO.

Po3rnsiHeMo KOKHUI 13 3a3HAYCHUX BUIIE BHJIIB KOHTPOJIIO.

'V3aranbHIOIOYH TPAKTHKY AiSTIBHOCTI CyoBUX ycTaHoB kpain €C i HA-
TO mono po3enady ckapz zpomadan Ha Oii cneyianpbHUX CayHcd, MOKHA
BH/IIJIMTH JIBI TPYIU KpaiH 3aJIe)KHO BiJl XapakTepy CY/I0BOI YCTaHOBH, sIKa
PO3IIsIAE TaKi CKapry:

1) xpainu, ae 3rajana QyHKIIS BAKOHYETHCS CyIaMH CIIeIiaTbHOT FOPUC-
JIAKIIIT;

2) xpainu, ge 1 QyHKIIs BUKOHYETbCS CydaMHU 3arajbHOi IOpUCAMK-
mii.

[lepmry rpymy kpaiH MOKHa YMOBHO MOJUIMTH Ha JB1 MIATPYTIH:

— KpaiHu, Jie CKapry Ha JIii CHenciTy:K0 po3msIaloThCs CyaaMu, KOMIIe-
TCHTHHMH BUPIITYBaTH CHIpHI BITHOCHHN MiX yciMa OpraHaMH BHKOHABYOI
BJIa/IM 3 OJIHI€T CTOPOHHM 1 TPOMAsTHAMU — 3 1HIIIOT;

— KpaiHu, Jie s BUPiLIEHHS IUTaHb I0A0 CKapr TPOMaJisiH Ha JIii crel-
ci1y’0 CTBOpEHi OKpeMi CyJIOBiI yCTaHOBH.

Jlo mepuioi miArpynu Hanexarb KpaiHu, e € Cy/lI0B1 OpraHu aMiHiCTpa-
THUBHOT FOPUCAMKIIT, 30kpema, Dpawntiis, Itamis, ®PH ta in. Y ®@panii, Ha-
IpUKJIaA, OKPIM CHeliaJbHUX KOMICIH, sIKi CAHKIIOHYIOTh CIIE€LiaJIbHUM

! u.: @. [lpeiticp Yupasiinus i Harsg 3a po3siakoo / Po3Oymosa Gesnexu i
oboponu / 36. MatepianiB mozo [Tnany mapTHepchKuX [iif i3 CTBOPEHHS iHCTHTYTIB
oboponu i 6e3neku. — XKenesa, 2006. — C. 262.
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ciry’)x0aM TPOCITYXOBYBaHHS PO3MOB Ta MPOBEACHHS 1HIIUX ONEPAaTUBHO-
TEXHIYHHUX 3aXOJIB, 1[0 TAMYACOBO OOMEXKYIOTh MTpaBa JIFOJAUHHU, TAKOXK JIi€
CHUCTEMa aIMIHICTPATUBHOI IOCTHIII].

Binmoingno no Koncruryuii @panii (ct. 64) Ta 3akony npo JlepxaBHy
pany Bin 1872 p., 3akoHy npo aJIMiHICTpaTUBHI anesIiiHi cyau Bix 31 rpya-
Hs 1987 p. Ta nexperis Bix 30 BepecHs Ta 28 mucronana 1953 p. mpo perio-
HaITbHI aJIMiHICTpaTHBHI cynu y OpaHiii icHye Taka cucTemMa aaMiHICTpaTHB-
HOI FOCTHIIIT:

a) deporcasha pada — BUIIAK OpTaH aJIMiHICTPATUBHOI IOCTHIIIT, SKOMY
HiACYIAHI CIpaBy 3a CKapraMu IpOMajisiH Ha aKTH BUILUX MOCAAOBUX 0Ci0
(BKJTIOUAIOUHM TUPEKTOPIB CeHiaIbHUX CIYXkKO0, MIHICTpa BHYTPIIIHIX CIPaB,
MiHicTpa o0opoHH Ta npedekTiB). Paxa ckiagaeTbes 3 ' ATH CEKLiN, YOTUPH
3 SIKUX MaroTh FOPUCAUKINO Y cepi yrnpasiiHHS (0JJHA 3 HUX CTOCYEThCS
chepu BHYTPIIIHIX CTIpaB), a 11’ sTa CEKIisl pO3IIISIA€ CIIOPH 1 KOH(ITIKTH;

0) anensyivini adminicmpamugni cyou — po3TISAAI0Th CKaprH Ha pillleH-
HSI pEriOHANIBHUX aJIMiHICTPAaTUBHUX CY/IIB;

B) pecioHanbHi AOMIHICIPAMUGHI CyOu.

AJMIHICTPaTHBHI Cy/Il BUKOHYIOTh IOKJIaJIeHY Ha HUX (DYHKIIIFO 3 KOHTP-
OJIIO 32 BIATIOBITHICTIO BUKOHABYO-PO3MOPSAUO] AISUTBHOCTI Aep KaBHUX
OpraHiB BUMOTraM 3akoHOaBcTBa . Ha ajMiHICTpaTHBHY FOCTHIIFO MOKIa1a-
€THCsI TAKOXK 3aBJIaHHS 3a0€31I€UeHHs FApaHTOBAaHUX 3aKOHOM IIpaB rPOMaisiH,
BHPIIIEHHS CIIPaB I[0/I0 MO30BIiB MPO BiIIKOAYBaHHS 30UTKIB, sIKi OyJIu
CIPUYMHEH] HETTPaBOMIPHUMH JISIMU ITOCAIOBHX OCI0 CIeIiaIbHIX CITYXO.

AmnasoriuHi miaxomu 3anpoBapkeHo B HimeuunHi. 3okpema, ct. 19 Kon-
crutyuii ®PH niporosoiirye, 1110 KOXKHA JIFOIMHA MAE TIPABO 3aKOHHO 3aXUCTH-
TH ce0e BiJl HE3aKOHHHX JIiH JIepyKaBHUX OPTaHiB, a TAKOX MEPEBIPATH Iii IIUX
OpraHiB MO0 1X BIAMOBIHOCTI 3aKOHY Yepe3 He3aJeKHHUN Cy/. 3 METOIO BH-
KOHaHHs 11i€i HopMu y 1960 p. Oyia cTBOpeHa cucreMa ajMiHICTPAaTHBHUX
CY/IiB, KOMITCTEHIIisI SIKUX PO3IOBCIOKYETHCS HA BC1 CIIOPH Ty OJTiYHO-IIPABOBOTO
XapakTepy, OKPiM KOHCTHTYIIHHO-TPaBOBUX. [IpH 1IbOMY KOMIIETEHIIiS aMi-
HICTPaTUBHOTO CYJTy PO3IIOBCIOKYETHCS 1 HA a/IMIHICTPATHBHI aKTH, CXBaJICHI
nocasioBumu ocobamu bOD (cnyxb6a BHyTpilmHboi Oe3nekn GPH). 3pepraro-
YKCh JI0 aIMIHICTPATUBHOIO CY/Y, [POMAJISTHIH Ma€ MPaBO BUMAraTH CKacy-
BaHHs Oy/Ab-SKOTO pillleHHS AepKaBHOTO OpraHy Yd BUMaraTH NpUHHATTA
BIAMIOBIAHOTO pimeHHs, y Tomy yucii Big bd® ta BH/I (30BHIHS po3Binka
@®PH) 2. Pa3oM 3 MM T1030BH IPOMA/ISTH MAHHOBOTO XapakTepy 0 CIeiabHIX

! us.: Fo6omos C. B. IlpaBocymnue Bo @paniuu. — M.,1998. — C. 148.
2 CyneGHble cucTeMsl 3amaaHbIx rocyaapets / OTB. pen. B. A. TymaHoB. — M.,
1991. - C. 148.
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CITy’0 PO3MISAIAIOTECS CYyAaMH 3arajibHOT FOPUCIUKIIIT.

Jlo HIMeLbKOI cUCTeMHU aJIMIHICTPATUBHOI FOCTULII] HaleXaTh TPH PiBHI
CYIliB:

1) ghedepanvruii aominicmpamusnuil cyo;

2) suuwyi 3emenvHi aOMIHICMPamueHi cyou;

3) aominicmpamueni cyou.

Ockinbku y @PH icHye 1ocuTh PO3BUHYTA CHCTEMA KOHTPOJIIO 33 TisIMH
CTICI[IaJIbHAX CITYO0 (BHYTPINIHIN, ITAPIaAMCHTCHKHH, KOHTPOIb YIIOBHOBA-
JKEHHM Y CIpaBax 3axucTy iH(opMarlii), To aIMiHICTpaTHBHI CyJH SIK 3aci0
3aXUCTY MpaB Ta CBOOO IPOMaISTHIMHA TPOTH HE3AKOHHUX JIil CreliadIbHUX
CITy’K0 3aCTOCOBYIOTHCS JTyKE PIIIKO.

Jlo kpail, e CTBOpeHi OKpeMi Cyau AJIs pO3MIALy cKapr poMaJisiH Tillb-
KM BIJIHOCHO /il crierianbHuX ciy0, Hane:xkuTh Benuka bpuranis. Y wii
KpaiHi BianosigHO 10 3akoHy «IIpo permameHTarlito TOBHOBAKEHB 3 PO3CIIi-
nyBanHs» Bij 2000 p. cTBOpEHO crieliaibHy cynoBy ycraHoBy — Cy/ i3 TTOBHO-
BakeHb 3 po3ciigyBantst (Investigatory Powers Tribunal)'. 3riguo 3 1. 5 ct. 65
3axony «IIpo pernameHTalio OBHOBAXEHb 3 po3ciityBaHHs» Cyl npuiimae
JI0 TIPOBAJHKEHHS CKapry IPOMaJIsH, 0Ci0 Oe3 rpOMaIsTHCTBA Ta IHO3EMIIIB Ha
JIi1 crerciny’k0 Ta mpaBOOXOPOHHHX OpraHiB (y T. 4. PO3BiyBaJIbHUX 1 KOHTP-
po3BigyBajbHUX cityx0 — CiryxOu Oe3nexu, TaeMHOT po3BiqyBabHOT CITYXK-
Ou, YIpaBIiHHS ypsIOBOTO 3B’53KY), & TAKOXK CHJI OXOPOHHU MOPSIIKY, TIOJi-
nelchKkuX ciryx0, HamioHansHOT ciykOM KpUMIiHAIBHUX PO3CIITyBaHb,
HanioHanbHOT rpyIy 3 po3ciIilyBaHHs 3JI04YUHIB, MUTHUX CIIykKO0 y 3B SI3Ky 3
MOKJIMBUMU TOPYIIEHHSIMU HUMH 3aKOHY TIPO TpaBa JIIoauHH Bijx 1998 p.
KinbkicHuit ckiaa cyy BU3HAYAETHCS PIIIEHHSIM OPUTAHCHKOTO MOHApXa.
Sk Cyn i3 MOBHOBaXKEHbB 3 pO3CIIiTyBaHHs, Tak 1 KomicioHep, sikuii po3msanae
CKapTHy Ha HEMPaBOMIpHI JIiT IO BTPYYaHHIO y BIACHICTb, € HE3AJIC)KHUMH BiJl
BHKOHaBUOI Biaau. /s epeBipku CKapru rpoMaJisHUHA Ha MMOPYIICHHS
{oro mmpaB wieHH Cyay 3BepTaroThes 10 KoMmicionepa, sikuii Mmae 310patu BCio
HeoOXiHy 1H(QOPMAITIO Y CIieliabHUX CITyK0axX. 3 I[IEF0 METOIO CIIEIICITYX-
OM Ha 3amuT Cyly TIOBUHHI HaJaBaTH Oy[b-AKy iH(OPMALiI0, 110 CTOCYETHCS
CKapry rpoMaJisHAHA. 3 PUBOAY KOXKHOTO 3BEPHEHHS Ta BIJMOBIJHOTO CY-
nosoro ciryxanHs CyJl CKITaae 3BiT U MiHICTPA, Y IiIOPSIKYBaHHI SIKOTO
3HAXOJIUTHCSI CHeliabHa ciry>k0a. Harmpukinii poky y3araibHEHUH 3BT 110-
JI0 poOOTH Ii€l CYyA0BOT yCTAaHOBU HAJIAETHCS MPEM’ €P-MIHICTPY, SAKUU
3000B’s13aHMIA BUKJIACTH HOT0 niepes napiaMmeHToM. OCHOBHOIO METOIO CYJI0-
BOTO PO3MIISAY CKapTH IPOMAJSTHUHA € BU3HAYSHHS IPAaBOMIPHOCTI IPUIAHST-

' Regulation of Investigatory Powers Act. The Stationery Office Limited. UK
official publications. — 2000.
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TS CIELIAIBHOIO CITY)KO0I0 PIICHHS PO TUMYacOBE OOMEIKESHHS MpPaB JIF0-
A, Cy/l Mae paBa BUMaraTy BiJI CIIEICITYKOM PUITMHEHHS ONIePaTHBHOT
JUSUTBHOCTI CTOCOBHO OCOOM, 3HUIIIEHHS iHpOpMallii B OTIepaTUBHUX 00TiKax
Ta BiANOBIIHUX CIIPaB, BCTAHOBIIIOBATH BUJ] Ta PO3Mip KOMIIeHcalii rpoMa-
JSIHUHY 3a MOPYLIEHHS HOro rnpas. 3a OIlliHKaMH 1HO3eMHHUX €KCIIEpPTiB, IpakK-
ThKa Iisu1bHOCTI Cy/ly 13 MOBHOBaXXEHb 3 PO3CIIilyBaHHS CBITYUTH, 110 OijTb-
1IicTh ckapr rpomajisiH Bennkoi bpuranii Ha aii po3BiyBaibHUX Ta KOHTP-
PO3BimyBaNBbHUX CIy)0 He Oyna miarpumana. OkpemMuMu (GaxiBIsAMU TIeH
(baxT cipuiiMaeThCA K 10Ka3 BiACYTHOCTI JIEBOTO CyZOBOIO KOHTPOJIIO 32
TUMYaCOBUM OOMEXECHHSIM PaB i CBOOO/I JIFOIMHU crienciyx0amu Benukoi
Bpuranii.

KoHTpos 3a crieniaabHIMU CITy)K0aMH CyTOBUMH YCTaHOBaMH 3arajbHOT
FOPUCIMKINT 3A1HCHIOETHCS Y TIepeBakHii Oinbimocti kpain €C 1 HATO, 30-
kpema, CIIIA, Kanasi, [Toipmi Ta iHOIHNX.

Sk mokasye npaxkTHKa, 3rajiani (yHKLIT BUKOHYIOTb CYJ1 HIKUOT JIAaHKH
y KpaiHaX yHITQpHOTO YCTPOIO Ta CyIU HIKYO] JJAHKH 3arajibHo(eepantbHOi
CYI0BOI cUCTeMH y KpaiHaX (heepaibHOro yCTPOIO.

VY CIIA denepanbHa cyjoBa CHCTEMa PO3MISIAE YCI CHIPHI MATAHHS MK
JeprkaBHAME (pefepaIbHUMH OpraHaMu Ta rpoMasHami (title 28 USCS),
OCKUIBKH IOPUCAUKLILS aMEPUKAHCHKOTO Cy/y IOIIMPIOETHCS Ha BC1 IPABOBIIHO-
cunm y kpaini (Koncrurymist CIUA crt. 3 po3n. 2). Posmisiiom ycix ckapr oo
BIJIIIKO/TyBaHHS 30MTKIB, 3aBJJAHUX Y 3B 513Ky 3 TIOPYIICHHSIM CIIEI[IaTbHUMU
ciyx6amu CIIA npaB Ta cBOOO JIIOMMHH, 3aiMaIOThCA (eepalbHi OKPYKHI
CY/IY B 3araJIbHOMY MOPSIKY, BCTAHOBIICHOMY JUIS [IUBLUTBHOTO CYIOYHHCTBA.

HactymHor (hopMOrO JIeMOKPaTHYHOTO KOHTPOJIIO CYIOBOT BIAIH JIi-
SJIBHOCTI CIIELIAJIBHUX CIIYKO € CAHKYIOHYBANHA NPOBEOEHHA ONEPAMUGHUX
3ax00i8, AKI MUMHYUACOBO 00MeEHCYIOMb NPABA | C60D00U 2PDOMAOAHUHA.
Mosa iie, HacamIepea, Ipo MOPYIICHHS TAKUX KOHCTUTYLIIHNX NpaB rpo-
MaJlsiH, SIK TPaBO Ha HEJIOTOPKAHHICTb JKUTIa, TAEMHUIIIO JINCTYBAHHS, TeJle-
(hOHHMX PO3MOB Ta IHIIHX MTOIITOBO-TeNerpadHUX BixnpasieHs. Cirix 3ayBa-
JKUTH, 1110 KomneTeHIist cyay B kpaiHax €C 1 HATO mono HanaHHs 103BOITY
Ha OOMEKEHHS [UX IpaB He € a0CONFOTHOI0. 3 1BOTO MOy HEOOXiaHO
BUJIUIATH JIBI TPYIIN JIEPHKAB:

1) kpaiHu, e orepaTHBHI 3aX0/M CAHKI[IOHYIOThCS CYIOBHMH yCTaHOBA-
mu (CLUA, Yropmuna, Kanana Ta in.);

2) kpaiHu, Je 3rajiaHi 3aX0y CAaHKI[IOHYIOThCS THITUMH JCPKaBHUMHU
opraHamu (He3aJeKHUMHU a00 TaKUMH, SIKi HaJle)KaTh 4O BUKOHABUOI UM 3a-
KOHOJIaBuOI Biaan). Jlo Takux kpain Hajexarb: Opaniis (1€ npaBo HajiaHe
He3alexHii koMicii), Benrka Bpuranis (MiHICTpY BHYTpIlIHIX cripaB), ITamis
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(ypsimoBiit komicii), HimeuunHa (mapiaMeHTChbKii cTpykTypi), [loibmia (mpo-
Kypopy) Ta iH.

VY GinbIocTi KpaiH, e BiAMOBIIHI JO3BOJIN HAIAE CYJI, CAHKIIIOHYBaHHS
IIPOBOZATH CYOBI yCTAHOBH 3arajibHOi IopUCIUKLii. PazoM 3 1iuM, Hanpukiaz,
y CLIA a5 HaaHHA 103BOJIIB HA TaK 3BaHE «EJIEKTPOHHE CIIOCTEPEKECHHS»
CTBOPEHO OKpeMHuii cynl. «EleKTpoHHE CIOCTEpEeKEHHs», Y PO3YMiHHI ame-
PHKAaHCHKOTO 3aKOHOJIABCTBA, — II€ CYKYITHICTD OTIEPaTHBHUX 3aXOJ1iB KOHTP-
OJTIO 32 MTEePEMIIIIEHHSIM 0COOH 13 3aCTOCYBaHHSIM OIIEpaTUBHOI TeXHIKH. [le-
SIKMMU (DaxiBLIMU €JIEKTPOHHE CHOCTEPEKEHHS PO3YMI€ThCA SIK OTPUMaHHS
iH(opMarlii 3 HerpoMa ChKUX KOMYHIKAI[ITHUX CUCTEM 32 JOTTOMOTOIO €JIeK-
TPOHHUX 3ac00iB 0€3 3roju 0ci0, 0 OepyTh yUacTh y MPOIECi KOMYHIKaIlii,
abo 6e3 3roau 0ci0, SKi € MPUCYTHIMHU MPH 3A1HCHEHH] POLeCcy KOMYyHiKalii
(KOITM KOMYHIKaIIisl 3IHCHIOEThCS 03 BUKOPHCTAHHS SIEKTPOHHUX 3aC001B
KoMyHikarrii)!. 3rajana criemianbHa Cy0Ba yCTaHOBa Oyiia CTBOpEHA Ha ITijI-
crasi npuifastoro Koarpecom CIIA 3akoHy mpo criocTepeXeHHsI 3a 1HO-
3eMHUMH po3Binkamu Bix 1978 p. 2 3 MOMEHTY 3aCHYBaHHsI CyI OTPHUMAB
Ha3By Cyn 3 Harsay 3a iHo3emHuMHu po3Bigkamu (nani — DICK, Foreign
Intelligence Surveillance Court). Cknax miei cy1oBoi yCTaHOBU BU3HAYa€
rosioBa BepxoBHoro cyny CHIA, sikuii myOniyHO nMpU3HAYae BiAMOBITHIX
(denepanbHUX cyIiB. 3rifHo i3 3akoHoAaBcTBOM CLIA 1eit cyx mMae ropuc-
JIMKIIIFO [IIOJT0 3aCTOCYBAHHS 1 3aTBEPPKCHHS €JIEKTPOHHOTO CIIOCTEPEKECHHS
Oynp-ze B Mekax CIIIA 3rigHO 3 BU3HAYEHOIO 3aKOHOM IIPOLEYPOIO, 3a BU-
HSITKOM BHIIAJIKiB, KOJM OyIb-SKHH 13 IUX CY/JIIB YK€ BIJIMOBUB y Ha/IaHHI
[paBa Ha CIIOCTEPEIKCHHS.

VY pasi BIIMOBH BiJ] HaJlaHHS OpJepa Ha eJICKTPOHHE CIIOCTEPEIKCHHS
CYIUISL, IO SIKOTO 3BEPHYJIMCS IPaBOOXOPOHHI OPTaHM 3 TAKUM MPOXaHHSM,
MMOBHHEH HEraifHO BUHECTH IPO 1€ YXBaJy 3 MOTHBAMHU CBOTO PIllICHHS Ta
nepenaru ii 0 Cyy, IKUi Mae paBo Nneperisily 3a3HaueHUX CIIpaB. 3 METOI0
nepersiay pimens GICK ronosa Bepxosoro cyny CIIA npuzHauae Tpbox
CYIUIIB 31 CKJIa/ly OKPY>KHUX UM anesiiiHuX CY/iB (OJUH 3 SIKUX MOBUHEH
OyTH TOJIOBYIOUHM), sIKi pa3oM nepersinatots pitreHHss @ICK. Skio HaBiTh
1IeH CyJ1 BIIMOBUTB Y HaJIaHH1 OpJiepa, TO BiH IIOBHHEH HErailHO BUHECTH TIPO
11e yxBaity Ta nepenaati ii 7o Bepxosroro cyny CIIIA, sikuii Mae mpaBo cka-
CyBaTH Take pinieHHs. BiAMoBiHO 10 3rajJjJaHOro 3aKOHY BCI MPOIEAYpHi

' Tus.: [ynoyros M. FO. Pazenka CIIIA: npaBoBOe peryaupoBaHHe OpraHu3a-
uuu u pestensHoctu. — Kamyra, 2002. — C. 182.

2 Foreign Intelligence Surveillance Act of 1978, Pub. L. 95-511, Oct. 25, 1978, 92
Stat. 1783.

3 Ibid.
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MUTAHHS 3 TAKUX CIIPAB MMOBUHHI BUPINIYBATUCH TAK MIBHUJIKO, SIK 1€ MOMJIH-
BO. BuHeceHi cyioM pineHHs 30epiraroThes 3 JOTPUMAaHHIM ITPABUI TAEM-
HOTO J1JIOBOJICTBA, SIKI BCTAHOBIIIOIOTHCS TOJIOBOIO BepxoBHOTO cyny 3a
KOHCYJIBTAIII€I0 3 [ eHepaTbHUM MTPOKYPOPOM 1 IPH TMOTOKEHHI 3 TUPEKTOPOM
Henrpanbuoi po3sigku CIIA. 3akoH Takox BU3HAYAE, IO CYI1, TPU3HA-
yeni y ®ICK, MaloTh BUKOHYBATH CBOI 000B’A3KH MPOTATOM CEMH POKIB Ta
HE MOXYTh OyTH IIepeoOpaHuMH Ha JPYTHA CTPOK.

OkpiM cy10BOi pOpMH HaJTaHHS CAHKIIIT Ha eICKTPOHHE CIIOCTEPEIKCHHS,
3aKOH BH3HAYa€ MOXKIIMBICTh CAaHKIIIOHYBAaHHS IIOTO 3aX0J/1y T€HEpaIbHUM
npokypopom. OTpuMaHHs CaHKIii y TeHEPAIBHOTO TPOKYpPOpa MOXKIIUBE Y
BUIIAQJIKAX, KOJH JIEKTPOHHE CIIOCTEPEIKCHHSI HE CIPSIMOBAHE IMPOTH aMEpH-
KaHCHKHMX TPOMA/JISTH Ta WOT0 Pe3yJIbTaTu HE TUIAHYETHCSI BUKOPUCTOBYBATH B
cymoBoMy mporieci. B ycix innmx Bunajakax cankiiiss @ICK € 000B’s13k0B010.

VY psini iHIIAX KpaiH HaJlaHHSIM JIO3BOJTY Ha MPOBEACHHS ONEPAaTHBHUX
3aX0/IiB, TIOB’SI3aHUX 13 THMYacOBUM OOMEKEHHSIM ITpaB TPOMaJIsH, 3aiima-
I0ThCSI CYJIOB1 yCTaHOBH 3arajibHOT FopucauKilii. [lo Takux nepikaB Halle)KaTh
Kanana, Yropuiiaa, benbris Ta iH. AHaJi3y104u MPaKTUKY AisSUTBHOCTI Cy/IiB
1 CIIeIialbHUX CITYXKO0 y 3raJJaHuX JepKaBax, MOKHA 3pOOUTH BUCHOBOK, IO
CaHKIIIOHYBaHHSM IPOBE/ICHHS ONIEPATHBHUX 3aXO0J(IB 3alMarOThCS, SIK Mpa-
BWJIO, CY/TY APYTO1 IHCTAHIIIT CyI0BOi CHCTEMH ISl KpaiH 3 yHITAPHUM yCTPO-
€M, Ta HUKYI Cy/IM 3arajbHO(eepalibHOl CYI0BOi CUCTEMH JIJIsl KpaiH i3
(henepanbHUM YCTPOEM. 3BEpHEMOCS JI0 TIPAKTUKHU IMX KpaiH.

VY Kanani KoHCTUTYLIHHOIO OCHOBOIO [UIsl 3aXHCTY MPaB IPOMaJISH Bij
HE3aKOHHOTO CIIOCTEPEIKCHHS 1 BU3HAYCHHS BUIIAJIKIB, KOJIU TaKe CIIOCTEepe-
JKEHHSI MOJInBe, € cT. 7 Kanancekoi Xaprii [Ipas i CBo6ox 1981 p., sika
yBitiia g0 Koncrurymii miei neprxasu: «Koxxxa ocoba Mae mpaBo Ha )KUTTS,
cB00OY Ta 0cOOUCTY OE3ITeKy, a TAKOXK Ha HEAOTOPKAHHICTh IIUX MPaB, KPiM
BUIIAJIKIB, KOJM OCHOBHI 3acaJii MPaBOCY/JIsl BUMAralOTh 1X MOPYIICHHS.
Besnocepeine npaBoBe peryitOBaHHS I[bOTO TUTAHHS 3M1HCHIOETHCS 3T1THO
3 4. 6 KaHa/ichkoro KoJleKcy KpuMiHAJIBHUX 3aKkoHIB Bif 1991 p. 3akoH BU-
3Havae, 0 CaHKIIO TOBUHEH HAaBaTH CYAJs HE HUKYE OKPYKHOTO CyHY
nipoBiHIii. CaHKI[isl MTOBUHHA OyTH iHILlIHOBaHA y BUIJISIII MTUCHMOBOTO KJIO-
MOTAHHS Ha iM’sl Cy/Jli Ta Mae OyTH mijnucana [‘eHepaabHUM TIPOKYPOPOM
MPOBIHIT 200 BUIIMM YHHOBHUKOM MIiHICTEPCTBA IOCTHIIIT, SKUU TIOBUHEH Y
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CYZI0BOMY TIPOIIECi 3aXHINATH iHTEPECH IepKaBu’.

Yactuna 1 ct. 186 KpuMiHAIBHOTO KOJEKCY BCTAHOBIIOE, IO CYIIS
MOJKEe HAJaTH BiIIMOBIIHUIA JO3BUI HA MPOBEJICHHS ONICPaTHBHUX 3aXO/IiB
TIIBKH SAKIIO:

1) TaKU{ 3aXiJ BIJIOBIa€ IHTEpEecaM PaBOCYIIs;

2) y noctaTHbOMY 00cs31 OyJTM BUKOPHUCTAHI 1HILIT METOAN PO3CIiLyBaH-
HS, SIK1 HE JJAJTH OYiKyBaHHX PE3yIIbTaTiB,;

3) iHIIi 3aX01U, HE TIOB’s3aHi 3 MEPEXOIICHHSIM 3B’ 513Ky, HE JIali Ha-
JIS)KHUX PE3yNbTariB, 200 ClipaBa HACTUIBKH TEPMIHOBA, 110 BIJICYTHS IIPaK-
TUYHA MOXIIMBICTh PO3KPHUTTSI IPABOMOPYIICHHS 3 BUKOPUCTAHHSIM [HIIHX
METOJIiB PO3CIIiIyBaHHSI.

SIKIIO cyjist OTO/PKYEThCs 3 (DAaKTOM, BUKJIQJICHUM Y KJIOMOTAHHI, BiH
CaHKIIIOHY€ 3aXOJI Ta BCTAHOBIIOE CTPOK iX mpoBeneHHs. CIIijl 3ayBaKUTH,
110 3rajlaHa MpoIieaypa € TAEMHOI0, YCi JOKYMEHTH, JIOJIaH1 J10 KIIOTIOTaHHS, €
KOH(IACHIIITHUMH 1, 32 BUHATKOM aKTa CyJ/l PO CaHKIIif0, TOBUHHI 30epira-
THCS y TIAKETI, SIKUIl ONIeUaTYEThCs CYICIO Opasy IiCJisl O3HAHOMIICHHSI.

e onniero (OPMOIO KOHTPOIIIO CYIOBUX OPTaHIB € po32/isid UUBLIbHUX
n0306i68 {000 BiOUIKOOYBAHHA MAMEPIATIbLHUX MA MOPATbHUX 30UMKIE,
3a60anux 0cooi He3aKOHHUMU 0iAMU CREUIATbHUX CIIYIHCO.

Ockinpku crienianbHi cnyx0u kpain €C 1 HATO e nepxaBHUME Opra-
HaMu, TO Taka (pyHKIis MpUTaMaHHa CyldaM yciX KpaiH i 3[IHCHIOEThCS 3a
MPOLIEAYPOIO, BCTAHOBICHOK HUBIIBHO-IPOLECYAIbHIM 3aKOHOAABCTBOM
JUISL pO3IIISy BIATOBIAHUX CKApr Ha JIiT Oy/b-sKKX 0C10 un opranizaiiii. Ha-
npuknan, § 2520 tutyny 18 Konekcy 3akoniB CLIIA BCTaHOBITIOE, IO KOXKHA
0co0a, NOBIJJOMJICHHS SIKOT OyJI0 EPEXOINICHO Y1 BUKOPUCTAHE y IIOPYLLIEH-
Hsl BCTAaHOBJICHHX MPABUII, MA€ MiCTABHU IS MOAAHHS LUBIIBHOTO [I030BY
Ha 0co0y, siKa 3I1iCHIIIA TIEPEXOIUICHHS Y1 po3royiocuia iHdopmaiito. [1po-
BaJDKCHHS 32 TAKMMH CIIPaBaMH 3IiHICHIOEThCS Ha 3arajibHUX ITiZICTaBaX.

VY kpainax €C i HATO 3ranana QyHKIis 311HCHIOETBCS, SIK IPABHIO, 200
y 3B’sI3KY 13 3aCTOCYBaHHSIM HOPM IIMBUILHOTO 3aKOHO/IABCTBA, 200 pa3oM i3
IIPOIIETYPOIO IIIOJI0 PO3MIISY CKAPT IPOMAJISIH Ha HE3aKOHHI JIiT CHeIiabHIX
CITYy k0.

VY uinomy, 3a pe3ynbTaTaMyd BUBYEHHS JIOCBiAy KpaiH €BpoIeichKoro
Coro3y Ta Opranizanii [liBHIYHOATIAHTUYIHOTO JIOTOBOPY MO0 OpraHizaIii
KOHTPOJIIO OPTaHiB Cy/JI0BOI BIIAM 32 JisTbHICTIO CIIELCITYKO CIIij 3p00uTH
TaKi OCHOBHI BUCHOBKH:

1) opranu cyoBoi BiIaM pa3oM 3 OpraHaMH 3aKOHOJIABYOi Ta BHKOHABYOT

! Code penale du Canada 1991. Gazzette du Canada. — 1991. — Ne 25— P. 12.
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BJIaJIM CKJIA/IAIOTh €JTMHY CUCTEMY JIEMOKPATHYHOTO KOHTPOJIIO 32 JTisIbHICTIO
crienianbHUX Cyk0. [Ipu 11bOMY €TUHI FOPUINYHO BH3HAUCHI CTAHIAPTH Y
kpainax-wieHax €C 1 HATO moo noOyoBu BKa3aHOT CUCTEMH BiJICYTHI.
KoyxHa kpaiHa KepyeThCs, HacaMIlepe/l, HalllOHAJTbHIM 3aKOHO/IaBCTBOM,
BJIACHUM JIOCBIZIOM Ta iICTOPHYHUMH TPAIUIISIMHU;

2) 10 OCHOBHHX (hOPM KOHTPOJIFO OPTaHIB Cy/Iy 3a JIISUTbHICTIO CIICLICITY KO
CIIL BIAHECTH:

— PO3IJISLI CKapr TPOMaJIsSH Ha Ji1 CHIeIiaIbHAX CIYXKO;

— CaHKI[IOHYBaHHS MPOBEICHHS ONMEPAaTUBHUX 3aXOIB, SIKI THMYACOBO
00OMEXYIOTh MpaBa i CBOOOIU TPOMAJITHUH Ta THIINX OCi0;

— PO3IIIS] UBIIFHUX MO30BIB MIOJO BiNNIKOJYBAaHHS MaTepialbHUX Ta
MOpaNTbHUX 30MTKIB, 3aBJJaHUX 0CO0I HE3AKOHHUMHU JIsIMU CIIeIialIbHUX
CITyk0;

3) 3aranpHONPUIHATOIO HOpMOIO Yy OinbiocTi kpain €C i HATO BBaa-
€ThCsI HASBHICTh BU3HAYEHOT 3aKOHOM TPOLIEAYPH HAIaHHS CAHKI[T HA MPO-
BEJICHHS 3aXOJIiB, sIKI THMYACOBO OOMEKYIOTh IpaBa TPOMaJIsiH, Y T. 4. CTPO-
KiB 1 IOPSKY TX TPOBEIACHHS, TOJACPKAHHS TPH [IbOMY BUMOT PEKUMY Ce-
KPETHOCTI, a TAKOXK PerIaMeHTAIli] MOPSAKY pO3IIIsiLy 3asiB OO0 HEIpaBo-
MIpHHX JIi{l CTIeliajJIbHUX CITYkKO;

4) nmocBig 1HO3eMHHUX KpaiH MI0JI0 MTPABOBOTO PETYJIIOBAaHHS Ta y4yacTi
oprasiB cyny y GOpMyBaHHI CHCTEMH JIEMOKPATHYHOTO KOHTPOJIIO 32 JTisiIb-
HICTIO CIIEIiaJIbHUX CITYKO, MPaBOOXOPOHHHX OPTaHiB Ta 1HIIUX Cy0’ €KTiB
CeKTOpy Oe3IeKu, Ha Halll MOTJIsI, MOTPeOye MOJANBIIIOr0 BUBYCHHS Ta Bpa-
XyBaHHsI y HaIllOHAIILHOMY 3aKOHOJIABCTB1 Y KOHTEKCTI pe)OpPMyBaHHSI CEK-
TOpy OE3MeKH, CyIOBOi CHCTEMH Ta €BPOIHTETparlil YKpaiHu.

0. Jawkoscbka, TOKTOP IOPUA. HAYK,
noreat HIOAY

Peanizaniss npuHUOMILY reHIePHOI PIBHOCTI B
3aKkoHoaaBCTBI @panny3bkoi Pecny0uriku
(apyra nososuna XX CT.)
OpnHiero 3 0cobaMBOCTEH (DPaHITy3bKOTO 3aKOHOIABCTBA € T, IO MPOIEC

BHU3HAHHS TPaB KiHKH BiJI0OyBaBCs 3HAYHO MOBIJBHIIIE, HIK Y OUTBIIOCTI
eBporneicbkux kpail. Cepen eBpolneiicbkux KpaiH, y AKuX mHi3Hime 3a Opan-
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uito (1945 p.) Oyino Hagano BuOOpUi mpasa sxiHkam, Oyiu mume [peris (1952
p.) 1 lBeituapis (1971 p.). Inmoro ocodnuBicTiO MpaBoBinHOCHH y OpaHmii
€ 3HaYHa MOJIITHYHA ITOJSIPU3aLlis B MMTaHHI PO MpaBa KiHOK. 3a piBHONPaB s
JKIHOK aKTHBHIIIIE BUCTYIMAIOTh JiB1 MAPTIii, TOJI SIK MPaBi OMUPAIOTHCS TPO-
rpecy B 1ipomy HanpsiMi. Crierdika @paHiiii BUSIBISIETCS TAKOXK Y TOMY, 110
MIPAKTHYHO JI0 1o4yarky 90-X pp. ®KIHKU Opa y4acTh y MOJITHYHOMY KHUTTI
KpaiHH NIEepeBaXHO B PsIax MOJMITHYHUX MAPTii 1 MpodCIiIoK, TPOMaJCHKIX
pyxiB («PyX mpuXuIbHUKIB MUpPY») a00 y CKJIaJl LEHTPAIbHUX 1 MICLIEBUX
MIPEICTAaBHUIIBKIX OPTaHiB BIa/H, a TAKOXK y KIHOUMX OPTaHi3alisx, SKi TaK
a00 1HaKIIIe IPUMHUKAIIH JIO OCHOBHUX MOMTHYHUX NapTiit («Coro3 (ppaHiry3b-
KHX KIHOK», «Co103 iBuat dpaHIii» i T. 1.), [0 MOSICHIOETHCS JIOCUTh BH-
COKHUM DPIBHEM IIOJITU30BAHOCTI JKIHOYHMX OpraHizarfii'.

Briepiie mpaBoBe 3aKkpiryIeHHs piBHOTIPAB sl YOJIOBIKIB 1 )KiHOK Bi0yI10-
cs B mpeamOyii Koncturyuii 1946 p., ko O1bIicTh BHOOPLIB MiATpUMAaIa
TiBil mapTii, a kIacu4Hi npasi maptii Oynu 3HauHO nocnabneni. Cepen mpo-
TOJIOMIEHUX TOJITUYHUX MpuHIUIiB Ppaniy3pkoi PecryOminiku Ha nepiie
Miclie OyB IMOCTaBICHUH MPUHIIHIL, 1110 32KOH FapaHTYeE KIHI B YCIX raimy3sax
PiBHI 3 4OJIOBIKOM ITpaBa, MpoTe 10 ckacyBaHH 11iei Koncruryii 'y 1958 p.
MPAaKTHYHO HISIKMX 3aKOHIB y 3a3HAU€HOMY HaIlpsiMi IPUHHATO HE OYIIO.
Uunna Koncruryuist @paHiiii MiCTUTh BEIbMH 00epekHE (POPMYITIOBAHHS:
«DpaHIly3bKHil HAPOJ YPOUHCTO MPOTOJIONIYE CBOK MPUXMIBHICTD MTPaBaM
JIFOAWHM 1 TPUHINIIAM HAI[lOHAIBFHOTO CYBEPEHITETY, sIKi OyJIM BU3HAYCHI B
nexnapanii 1789 p., miaTBepIukeHi i qornoBHEH1 nmpeamOyinor KoHncTuryii
1946 p. »*. Xoua ropuauyHa Cria JeKaapaiii Ipo «IPUXUIBHICTE) HAPOILY
TUM a00 IHIIUM IIpaBaM i cBoOOaM He3HAYHa i HisIKUX 3000B’s3aH HE Ha-
KJIaJiae, MOJKHA BCE JK TaKHW CKazaTH, o y @panii micis Hpyroi cBiToBoi
BiliHM Oyi1a CTBOpEHA MEBHA IOPUINYHA OCHOBA IS TOJAJIBIIOTO MOILIUPEH-
HSl IPUHIAITY PIBHONPABHOCTI CTaTeil 3 METOKO 3alIy4CHHS JKIHOK /IO aKTHB-
HOI y4acTi B OJITUYHOMY XKUTTI KpaiHH.

[TpuHIIMT TPaBOBOT PIBHOCTI YOJIOBIKIB 1 )KIHOK pealnizyerbest y Opanirii
BIJIMOBIIHO 710 po3’sicHeHb KOHCTUTYIINHOT pajiy, siIKi MaloTh 000B’SI3KOBY
FOPUIMYHY CHITY, @ TAKOXK BiJIIIOBIZHO J10 HU3KU 3aKOHIB, SIKUMH 32 )KIHKOIO
OyJv BU3HAHI Ti K Tpasa, 1110 1 32 YOJOBIKOM, SIK y Taly3l MailHOBUX IPaB,
TaK 1y BIIHOCHHAX 10 BUXOBaHHIO JiTel. Lle — 3akon 1965 p. mpo pexum
MaiHOBHX BIJIHOCHH MIX ITOJIPYKsIM, 3aK0H 1970 p. mpo 0aTbKiBCHKY Bia-
Iy, 3aKoH 1972 p. npo yCUHOBIEHHS, 3ak0H 1975 p. mpo po3iiydeHHs, 3aKOH

! CpaBuuTenbHas monutrka. OCHOBHBIC MOJTUTHIECKUE CHCTEMBI COBPEMEHHOTO
mupa. — XapekoB: XHY um. B. H. Kapa3zuna, 2005. — C. 129-140.

2 KoHcrutyIiiiHe 3aKOHOIaBCTBO 3apyOiKHUX KpaiH: Xpecromaris: Hasd. mocio.
/ Ymopsia. B. O. Pisika, K. O. 3akomopna. — K.: FOpinkom Iutep, 2007. — C. 30.
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1985 p. ipo piBHICTH MOAPYHIKs'.

€aunuil npuBiIei, o 30epircs y 4ojoBika, IoJsArae B Horo npasi nepe-
JlaBaTy CBOE TPI3BUILE JITSAM, SIKI HAPOJMIIUCS B 3aKOHHOMY 1ILTIOOI, 1110 3a-
Oe3neuyethes He [{uBiTbHUM KOZIEKCOM, a 3BuvaeM. [llonpasna, 3akon 1985
p. 1a€ MOYKJIMBICTB JIOJABATH JI0 MIPi3BHIIA TUTHHH MPI3BUILE TOTO 3 OATHKIB,
KU He TiepeaB HOMy CBOE MPi3BHILLE.

VY 1992 p. y @panuii OyB npuiinsaTuii HoBui KpruMiHanbHUH KOZEKC, B
SIKOMY 3HAWTILIA FOPUIANYHE BiIOUTTS JICSIKI MOJIOKEHHS YPSI0BOT IPOrpamMu
JBUX MapTiid. 30KpeMa, KOJIeKC BU3HAUAE TMCKPUMIHALIIIO SIK 3JIOUUHHE T10-
CSITAHHS Ha THICTh 0CO0M, a JI0 O3HAK JIUCKPUMIHALIT BiJIHECeHa «Oy/Ib-sKa
BiJIMIHHICTb, 1110 TPOBOAUTHCS MK (PI3UIHIUMH 0coOaMH Ha IiICTaBi X 1Mo-
XOJDKEHHSI, CTaTi, CIMEHHOTO CTaHy, CTaHy iX 310poB’s, iX (i3UUHUX HEJ0-
JIKIB, Bl1a4 1 3BUYAIB, TOJITHYHUX TOMISIIB, TPO(CIIIKOBOT MisNIBHOCTI,
MIPUHAICKHOCTI 200 HEe TMPUHAIICIKHOCTI, IHCHOT ab0 YsIBHOTI, 10 OyIb-KOi
MIeBHOI €THIYHOT IpyIH, Haii, pacu abo peiriin? (ct. 225" KK). Konekc me-
penbauae TOCTaTHBHO CyBOPI CaHKIII B pa3i Takoi TUCKPUMIHALIT (IBa pOKH
TIOPEMHOTO yB’sI3HEHHS 1 mrpad y posmipi 200 000 ppankis).

Y 2000 p. Oynu BHECeHi Jiesiki monpasku i 10 Bubopyoro koaekcy dpan-
1ii, 30KkpeMa, KaHIUIaTH Ha [OCaaH i 4ac BUOOPIB MOBHHHI yKa3yBaTH,
KpiM iHIIMX BiJOMOCTEH, CBOIO CTaTh ((PppaHIly3bKOI0 MOBOIO 32 IMCHEM i
MPI3BUIIEM HE 3aBXK/IM MOJKHA BCTAHOBUTH CTaTh 0ci0). PazoM 3 Tum Oyna
BCTaHOBJICHA HOPMa, BIJIIIOBIIHO JIO SIKOi B CIIMCKAX KAaH/IMIATIB I1i]] 9ac Mpo-
BEJICHHSI HAI[IOHAJILHUX 1 MICIIEBUX BUOOPIB MOBUHHI OyTH MOPIBHY IMPeJi-
CTaBJICHI 0COOM YOJIOBIYOI 1 JKIHOUOI cTaTi. 3a MOPYyIIeHHS Ii€l HOPMH BCTa-
HOBJICHI (hiHAHCOBI CAHKIII1 POTIOPIIIHHO MOPYIIECHHIO PIBHOTO MPEICTABHU-
LTBA.

[TapanenpHO 3 yXBaJieHHSM HOBOTO 3aKOHOJABCTBA MIIIOB MOIIYK HaM-
OinbII ePEeKTUBHUX IHCTUTYHIHHUX (OPM AepKaBHOTO BUPIMICHHS BCi€i
CYKYIHOCTI TIpo0JieM, OB’ sI3aHUX 3 MpoldieMamu xiHok. [licist mepemorn
Ha Bubopax 1981 p. npesunent @. Mitrepan cTBopuB HOBE MiHICTEPCTBO 3
MIPaB JKIHOK, 110 CTAJIO MOXKIIMBUM y pe3yJbTaTi akTHBHOI OOPOTHOM JKIHOK
JIBOTO PYyXY, 1 OCKIJIbKM HOTO MOBHOBAYXCHHS Ta MaTepiaibHa 6a3a Oyinu J10-
CHUTb IIMPOKUMH, MiHICTEPCTBY BIAJIOCS BIEPILE IPOBECTHU B )KUTTS YAMAJIO
BAKJIMBHX PILLICHB.

3aBIKM 3yCHILIIM HOBOTO MIHICTEPCTBA OYJIO NPUMHATO BaXKIUBUI 3aKOH

! Tus.: Yupxuu B. E. Konctutynunonnoe mpaBo 3apy0exHbIX cTpaH. — M.:
IOpucts, 2000. — C.; Menpaux T. M. MixkHapoJHUIl TOCBiJ TeHACPHUX MEPETBO-
penb. — K.: Jloroc, 2004.

2 SInyme A. B. KoHcTuTynoHHOe 11paBo 3apy6exHbIX ctpad. — M.: TIPUOP,
2001. - C.
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«[Ipo mpodeciitny piBHicTE» (1983), sIKHit MiCTHB OJIOKEHHSI CTOCOBHO Buiioi
paau 3 mpodheciiiHoi PIBHOCTI, 10 3a0€3IeUHIIO0 IIbOMY OpPraHy IeBHY CTa0lIb-
HICTB (10 IHOTO BC1 YPSI/I0BI YCTAHOBH CTBOPIOBAIINCS 1 CKACOBYBAJINCS ITPOCTOIO
YXBaJIOKO ITpeM’ep-MinicTpa). Y 1985 p. MinicTepcTBO 3 MpaB jKIHOK OTpUMAJIo
TIOBHY aBTOHOMIIO, 1110 JI03BOJIMIIO CTBOPUTH MIXKMIHICTEPCHKY KOMICIFO 3 ITpaB
KIHOK, sIKii OyJIM Ha/IaHi IIOBHOBAKEHHS KOOPAWHYBATH JisSUTBHICT PI3HUX Mi-
HICTEepCTB y JaHiii cepi CycniIbHUX BiTHOCHH. MiHiCTepCTBY OyiH ITiImopsi-
KOBaHI TaKOX BCi BIZIOMCTBA JAEPKaBHUX YCTAHOB, IO 3aHMAaJINCS KiHOUHMH
TTUTaHHSMH, 30KpeMa BCsl Mepeska iX perioHalIbHUX 1 IPOBIHIIHHNX OpTraHiB.

[potsirom 90-x pp. 3aKOHOABYE 3a0e3MEUEHHSI PIBHOIIPABHOCTI CTaTei
3aJIekKalo BiJl MOJITHYHOI Opi€HTAIT IepKABHUX OPTaHiB, 110 OIMIKyBaJINCS
IpaBaMU JKiHOK, TOOTO BiJl YCHIXiB TO MpaBHX, TO JIBHX NapTiil Ha mapia-
MEHTChKUX BuOOpax. [IpaBi mocTiiftHO 00MeKyBanu (HYHKIIT IIUX BiIOMCTB,
a JIiB1 HiABUILYBaJIX PoJib 1 cepy BIUIUBY JepKaBHUX 1HCTUTYTIB, IO 3a-
Manucs 3a0e3neUeHHsIM ITPaB JKIHOK. Y TIepioy MPaBIIiHHS PaBUX JIisTb-
HICTB CIIeIiaIi30BaHUX JIEPYKABHUX YCTaHOB HaOyBasa JOpMalIbHOTO 1 IPOCTO
MpomnaraHaucTChbKoro xapakrepy. I mume y 1994 i 1995 pp. Buma pana i
Coyx0a 3 mpaB >KiHOK 30CepemIncs Ha miaroToBmi 1o [lekiHchKol KoHpe-
peHIIii 3 mpaB xiHok mix erigoro OOH, pe3ynbrarth sikoi mo-pisHOMY OyITH
OIliHEHI 1 CIPUHHSATI MOMITHYHUME critamMy Dpanmii. SIKIo A mpaBux CHl
BOHa OyJa epeBa)KHO MPOINAaraHIUCTChKUM 3aX0/I0M, TO JUIS JTiBHUX, Y TOMY
YUCIi i 17151 PO CIUIOK, TOKYMEHTH KOH(EPEHIIi1, CTaJIi CBOEPITHOIO TIPO-
rpaMo0 MPAaKTHYHUX Aii. Y IOTMOBiAl ofHiel 3 HAUOUIBIIUX TPOQCIIIOK
Opaniii — 3aranpHiil KOHeaeparlii mpari — BU3HAYEHO HACTYITHI HAIPSIM-
KU AiIbHOCTI AJ1s IPOQCIIJIKOBUX OpraHizariii.

3abe3neueH s piBHOIPAB s CTaTel y BIAJHUX CTPYKTYpax 3 METOIO ITPH-
CKOPEHHSI €KOHOMIYHOT'O 1 COLIIaIbHOTO PO3BUTKY KpaiHH Ta 3a0e3neYeHHs
MUDY.

JloTpuMaHHs 1 pO3MIMPEHHS NpaB JKIiHOK SK CKJIAZ0BOI IpaB 1 CBOOOA
JIFOJIMHY 1 TPOMa/ISTHUHA.

BripoBaxeHHS NOJIOKEHb IIPO PIBHICTH CTAaTeH y BCl 3aKOHU, a TAKOX
BHCYBaHHS BIJIMOBITHUX BUMOT y XOJ{i TPOMaJICEKHX 1 TIOJITUYHUX BUCTY-
IiB.

[ononanus peminizamii yoorocTi i 6e3po0iTTs, a TAaKOXK MapriHaizamii
KIHOK Y Tally31 OXOPOHH 37I0POB’ S, OCBITH, )KUTIa, CKOHOMIYHOT aKTHBHOCTI
TOIIIO.

[ToBara 0 mpaBa XiHOK Ha CEKCYaJbHICTh 1 HAa CBOOOMY 3auarTsi, 6e3
MIPUMYCY 1 HACHJIBCTBA, & TAKOXK HA CBOOOJY TNIAHYBaHHS CiM 1.

JlikBijanist BCix popM AMCKpUMIHAILIT Ta HACUIIBCTBA, & TAKOXK COLialb-
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HUX, EKOHOMIYHHUX 1 CEeKCyalbHUX (POPM EKCIUTyaTallil, o € MOPyIeHHIM
TIpaB JIFOIUHHA .

JoTpumyrouncs yMKH, 110 B LitoMy a1 @panuii pimenss [lexkincbkol
KOoH(]epeHIIii € TessKUM KPOKOM HazaJ y cepi 3abe3rnedeHHs piBHOMpaB’ s
YOJIOBIKIB 1 )KIHOK, 3araiibHa KoHdeaeparllis npaii 3akjinkalia CBoiX Mmpu-
XUJIBHUKIB CIUPATUCS HABITh HA HEYHUCIICHH] MOJOKEHHS, SIKI MOXKYTh BH-
pilllyBaTH MUTAHHS HA KOPHCTH JKIHOK.

Xoda TicIIs 4eproBoro yCIixy JiBUX mapTiit Hanpukiami 90-x pp. ¢pan-
IIy3bKUM yps70M OyB cTBOpeHMH Jlep:kaBHUIl cexperapiar 3 mpas >KiHOK,
ocTaHHs TpetnHa XX CT. CBIIYUTH MPO Te, IO MPodIeMa MpaB KiHOK 1 Biji-
MOBIIHI JIEP>KaBHI CTPYKTYypH 1epeOyBaH IMiJi CWIBHUM BIUTMBOM TOJITHY-
HUX, 1JICOJIOTIYHUX CHUJI, @ HePiKo i ocobucTux amOirii. Tomy cama ypsijio-
Ba IMOJIITHKA MMOCTIMHO 3a3HaBaia CUJILHUX KOJIMBAHb 1 XapaKTepU3yBaiacs
HEIOCIIIIOBHICTIO 1 CyNepevHicTIO. Y KpaiHi i TOHWHI 30€piratoThCs JOCUTh
HIMPOKI MOKIIMBOCTI IIO3UTHBHOT'O BIUIMBY Ha 3aKOHOJABCTBO, YPsiA 1 B LiJI0-
My Ha JIepskaBy JUIsl BUpILIeHHs MpoOieM piBHompas’s crarei. IlpakTtuka
NoKazaja, o Hale(eKTHBHIIINM pilIeHHAM Y 11iid cdepi € 3aKoHOnaBUE 3a-
KpIiTUIEHHS TpaB i cBOOO MpH HEOOX1THIN aKTHBHOCTI CaMUX KIHOK Ta iX
opranizailiii. binbin Toro, y KpaiHi CKJanocs nepekOHaHHs, 0 BiAMOBIIHI
HOpMH MTOBHHHI OyTH 3adikcoBani B KOHCTUTYIIIT, IO JOTIOMOYKE BUKITIOUH-
TH 3aJISKHICTh 3aKOHY BiJl KOJIMBaHb MOJITUYHOI KOH IOHKTYPH.

VY numnui 1999 p. no Koncruryuii @panmysskoi Pecriyoniku Oynu BHe-
CEHI JIBi MOMPABKH, a caMe, JI0 CT. 3: «3aKOH CIPUsIE PIBHOMY JOCTYILY XKIHOK
1 YOJIOBIKIB 10 BUOOPHUX IMOCTIB 1 IEPIKABHUX [TOCAI» 1 10 CTATTI 4: «I10Ti-
TUYHI NapTii 1 00’ €JHAHHS CIPUAIOTH peallizallii NPUHIUITY, SKUI BUKJIAJAEHO
B OCTaHHbOMY ab3arli cTarTi 3 B yMOBaX, BU3HAYEHHX 3aKOHOM»?. 3a3Ha4eHi
TOTIPaBKH OyJIM OTHOTOJIOCHO 3arBepkeHi 8 numasg 1999 p. Ha cninbHOMY
3acifjanHi 000X masar napiamenty. [Ipore iX popMyitoBaHHS € JTy)e 00epex-
HMMH, BOHU IIBU/IIIE KOHCTATYIOTh, HiXK 3000B’A3yI0Th AiSTH IEBHUM YHHOM,
a peaizallist HOpM BIAKIAJa€ThCs O MOAAIBLIONO YXBAICHHS 3aKOHY.

3 mpoOnemMH KiHOUOTO PiBHOMpPAB’s JBivi BHCIOBIOBanacs KoHcTuTy-
miiiHa paga Opaniii — HaWBUIIMI OpraH KOHCTUTYIIITHOT IOPUCIMUKIIT — B
1982 p. 1B 1999 p. Briepiiie 3 npuBoy BBE/ICHHSI T€HIEPHUX KBOT Ha BHOOpax
MYHIIMITAILHUX PaHUKIB, a BAPYre — 3 MPUBOJLy BUOOPIB pErioHAIbHUX

! Tus.: Marsees P. ®. TIpoGnemsl xeHcKoro paBrorpasusi Bo @panrmu // Tenmep-
Hasl pPEKOHCTPYKLHS moiuTHueckux cucteM / Pen. -coct.: H. M. Crenatosa u E. B. Kou-
kuna. — CII6.: Anereiist, 2004. — C. 266.

2 KoHcruryIiiiHe 3aKOHOIABCTBO 3apyOikHUX Kpain: Xpectomaris: Hasd. mocif.
/ Ymopsia.: B. O. Pisika, K. O. 3akomopna. — K.: FOpinkom Turep, 2007. — C. 31.
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pannukiB. Haragaemo, mo y ®pannii KonctuTtyniitHa paga BUCIOBIIOE
«IYMKY», IKa Ma€ BHIIY OPHIAIHY CHITY'.

VY 1982 p. KoncturyuiitHa pajia BU3HaIa TaknM, 1110 He Bianosigae OcHO-
BHOMY 3aKOHY TMOJIOKEHHS 3aKOHOMPOEKTY MPO T€, 110 HA MYHIIMMAIbHUX
BHOOpaXxX CIHMCKHM KaHJAMJATIB HE MOXYTh BKJItoYaTu Oinbine 75 % ocibd ox-
Hi€l cTari. Y gpyromy BUnainky — y 1999 p. — HekoHCTHTYUiHUM Oyi0
BHM3HAHO IMOJIOKEHHS 1HIIIOTO 3aKOHOMPOCKTY PO TE, IO B KOXKXHOMY BUOOD-
YOMY CIHCKY BCT@HOBIIFOETHCS IMAPUTET MiXK YOJOBIYMMHU 1 )KIHOYMMH KaH-
JIUJIATy PaMU.

OOrpyHTOBYIOUH CBOIO MO3HIII0, KoHCTHTYIIIiHA paia 3a3Havana, 1o
BiAMoBiHO 10 ¢T. 3 KoHcTuTy1ii 1958 p. HallioHAIbHU CyBEPEHITET HAJISKUTh
Hapomy, AKUH 3A1HCHIOE HOTO Yepe3 CBOiX MPeCTaBHUKIB a00 Ha pedepeHmy-
Mi. YKostHa gacTrHa HapoTy, )KOIHAa 0c00a HE MOXKYTh IIPHBIIACHUTH cO01 HOT0
peaizailito; roJI0CyBaHH MOXKe Oy TH MPSIMUAM a00 HEMIPSIMHUM B YMOBaX, Mepe-
OaueHnx KoHcTHTYyIII€rO, a)1e BOHO 3aB)K/IM 3arajibHe, PiBHE 1 TAaEMHE.

B ymoBax, BU3HAYEHHUX 3aKOHOM, BHOOPIISIMH € BCl ()paHIly3bKi rpoMa-
JISTHU 000X CTaTeH, 110 JOCSIIN OBHOJITTSI, SIKI KOPUCTYIOThHCS IUBIIBHUMHU
1 MOJIITHYHUMH TpaBamMu. BignoBigHo 70 ct. 6 Jlexmapariii nmpas JIOIUHE 1
TPOMaSHIHA BC1 TPOMAJISTHU PiBHI IIepe 3aKOHOM Ta iM BIIKPUTHH B piBHIH
Mipi TOCTYI JI0 BCIX CyCHUIBHUX MOCA, MiCIIb 1 cIIy»0 3rijiHO 3 1X 3110HO0C-
TAMU 1 03 Oy/Ib-SIKUX 1HIIUX BIJIMIHHOCTEW, OKPIM THX, 1110 OOYMOBJICHI 1X
YEeCHOTaMH 1 3010HOCTAMU?.

KoHcTuTymifiHa paja 3a3Hadaia, 1o KOJU MpH CKIaJdaHHI BUOOPUUX
CITMCKIB BCTAHOBITIOIOTHCS BIIMIHHOCTI MiYK KaHIMIaTaMH 32 03HAKOIO CTaTi,
TO 1€ CYTNIEPEUUTh KOHCTUTYIIHHUM MPUHIIUAIIAM, &, OTKE, cynepeuutb OCHO-
BHOMY 3axoHy. ¥ 1999 p. KoncrutyniiiHa paga moBTOpuia HaBeIeHY apry-
MEHTAIli10, BKa3aBIIIK, [II0 CaMe CTaTyC rPOMasTHIHA Ha/lae KOXKHiH 0co0i
MACHBHE 1 aKTUBHE BHOOpYE MPABO 32 OJTHAKOBUX YMOB, TOMY HE MOXKE BCTa-
HOBJIFOBATHCS JKOHA BIIMIHHICTH MiXK BUOODPIIIMH 32 O3HAKOIO CTaTi>.

s mymxa KoncruryuiiiHoT paau BigOMBae JOCUTH CTiHKI 0COOIMBOCTI
(GpaHIly3bKOr0 MEHTAJITETY, 10 MOSCHIOE apryMEHTAIliI0 3 IPUBOY JIBOX
BHECCHHX ypsiioM JomoBHEHb 10 Koncrurymii. Minicrp roctumii E. I'iry
BpaxyBaJia AyMKy KOHCTUTYIIIHHOT pajiu, I0AaBIIH HOBI QpTyMEHTH Y 3B’ 3Ky

! Tus.: IT'puniaenko JI. Pons Koncruryniiinoi Paau sik oprany KOHCTHUTYIHHO-
ro KOHTPOJIO y JepxaBi Ta cycuinbersi @panuii // [IpaBo Ykpainu. — 2005. — Ne
5.—C. 134-138.

2 KoHCTHUTYIIIiiHE 3aKOHOaBCTBO 3apyOiKHKX Kpain: Xpecromaris: Hasu. moci6.
/ Ynopsin.: B. O. Pisika, K. O. 3akomopna. — K.: FOpinkom [aTep, 2007. — C. 55.

3 Tus.: I'punaenxo JI. Pons Koucrurymniiinoi Pagu B 1epxasi Ta y CyCHiabCTBi
Opanii // TIpoxyparypa. Jlionuna. {epxasa. — 2005. — Ne 4. — C. 100-108.
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3 npueaHaHHAM Ppanuii 10 loropopy npo cTBOpeHHs €BPONEHCHKOTO CITiB-
TOBapHCTBA, BKA3aBIIIH, 1110 YYaCTh KIHOK Y MOJIITUMHOMY HTTI 3aJTUIIAETh-
Cs1 HEJOCTaTHbOIO, TOMY HEOOXiJHO BYKUTH 3aXO/iB [UIs JJOCATHEHHS [1apuTe-
TY MIX JKiHKaMmHu i 9ojoBikaMu. L{i 3ycHiist He MOBHHHI 0OMEXXyBaTHCS T10-
JTITUYHHUM JKUATTSAM; MIPATHEHHS J0 MapUTETy B YCiX raiy3sxX CyCHiIbHUX
BIJIHOCHH BHUIIPABJOBYE BXKUTTS 3aXO0JliB, CIIPSIMOBAHUX Ha 3a0€3MeUCHHS
PIBHOTO IOCTYITY IHOK 70 MPOodeCiiHUX 1 IPOMaIChKHX moca'.

Koncturymis dpanmii nporosomnrye, o 3aK0H TapaHTyeE KiHII B YCiX
rajxyssx IpaBa piBHI 3 4OJIOBIKaMH MpaBa, He 3a00pOHsE OpaTH y4acTb y
PI3HUX IPOMAJICHKO-TIOJIITUMHUX 3aX0/1aX, 1110 JJO3BOJISIE 320€3MEYUTH OUTBII
CIIpaBeUTMBUN PO3MOiJ BIATOBIJATBLHOCTI MiX YOJIOBIKAMU 1 KIHKaMHU.
Koncrutymiiina paga BUCIOBHIA AYMKY, IO MoJIoxeHHs [loroBopy mpo 3a-
CHYBaHHS €BPONEHCHKOTO CIiBTOBAPUCTBA, SIKi TO3BOJISIIOTH JepiKaBaM-
YUYACHHUISIM BXKHMBATH 3aXOJIB Y 3a3HAYEHOMY HalpsiMi, HaJIeKaTh 10 TaKHX,
parudikariis sSIKUX HE BUMarae romnepennboro neperisiny Koncrurymnii. Ha-
BIIAKH, IIOA0 MOJITHIHUX iHCTUTYTiB KOoHCTHTYIIHHA pajia BUCTIOBHIIA TyM-
Ky, 10 TIpaBHJIa 1 IPUHLIUIIH, SKi CTOCYIOTBCS MOJITHYHOTO PECTAaBHULITBA,
3a00pOHSIFOTh BU3HAYATH Oy/Ib-SIKY BiIMIHHICTh MIJK YOJIOBIKAMH 1 KIHKAMH.
Tomy crartio 3 KoHCTUTYILIT, sika MporoJonrye HEMOAUIbHIM 1 3arallbHUN
XapaKTep HaIliOHATBHOTO CYBEPEHITETY, HEOOX1THO JIOMIOBHUTH MOJIOKESHHIM
PO MOEAHAHHS UX PUHIIUIIIB 13 BCTAHOBJICHHSM PIBHOTO JIOCTYITY YKiHOK
1 YOJIOBIKiB /10 BHOOPUYHMX MAH/IATIB i IEPKABHUX MOCATT.

Buxopucrannst B Koncturynii o6epexxaux (GpopMmyItoBaHb 1 3BaKeHUH
XapakTep apryMeHTallii MiHiCTpa IOCTHIIIT 6araro B YoMy TOSICHIOIOTHCS T10-
mupeHuMu y OpaHiiii moaiTHIHUME TorIsiiaMu. TpauiiitHo BBaXKAEThCS,
mo OpaHiist CKIagaeThes 3 TpoMalisiH 0e3 BIIMIHHOCTEH Y MOXOKEHHI,
pacoBiii MpUHAIEKHOCTI a00 peiridHuX nepekoHaHHsX. CyBepeHiTeT Ha-
JeXUTh Hallii, To0To, 3a (hpaHIly3bKOI0 TEPMIHOJIOTI€I0, CYKYITHOCTI yCiX
rpomajsiH. Hapos, Hatlist po3misiatoThest SIK MITICHICTS, SIKa HE TiANaaac i
Oyab-sxuii moais. CaM TepMiH «peciyOiikay QpaHIly3bKo MOBOIO acollit0-
€THCS HE TUTBKH 1 HE CTUTBKH 3 ()OPMOFO NIPABIIiHHSL, CKITBKH 3 HOTO IEpBUH-
HUM 3HAYCHHSM — CYCITiJIbHA cripaBa abo 3arajibHe Oaro.

OTxe, 3ak0HOIAaBCTBO PpaHIlii MOCTYNOBO BUpINIye TPoOIieMy BIIPOBa-
JOKEHHSI B CyCIILJIbHI BIJIHOCHHU ITPUHIIUITY TeHIEPHOI pIBHOCTI, BPaXOBYIOUH
yci 0cOONMMBOCTI MEHTAIBHOCTI Ta MOJITHYHOTO KUTTS (PpaHITy3bKOT HaIIii.

! [lu.: PaiixoBcbkuit b. EBostolist BHOOpUYHX MpaB y KOHTEKCTI CTAHOBJICHHS CY-
yacHUX JeMokpariit // Bich. Llentp. Bubop. komicii. —2007. — Ne 3. — C. 32-37.

2 JTus.: XKaxke XK. -IT. KOHCTUTYIIHOHHOE TIPABO M MOJUTHIECKAE HHCTUTYTHI. —
M.: IOpucts, 2002.
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IHUTAHHA
CYAOYCTPOIO

A. 3akaniok, akajgemik Akaiemii npaBo-
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BHX HayK YKpaiHu

HaykoBe 00rpyHTYBaHHSA 3aKOHO1aB40I0
peryJiroBaHHA NOPSAKY 1000py Ta peKoMeHaauil
10 MPU3HAYEHHsI KAHAUAATIB Ha mocaxy cyiui’

Bigomo, 1110 B YkpaiHi icHy€ akTyajibHa CyCIIbHA [Ipo0ieMa MOJIiNIIeH-
HS1 IKICHOTO TIpodeciifHOTO CKIIaay CyajiB, 3amodiranHas gaxram Helo0po-
YECHOCTI, YIIEPEIPKEHOCTI, BIIXUIICHHS BiJl HOPM 3aKOHY TP BiJIIPaBICHHI
npaBocyas. BoueBuap, po3B’si3aHHs i€l NpOOIeMH Ma€ TIOUMHATHCS 3 YII0-
CKOHAJICHHSI TIOPSIIIKY JTOOOPY Ta peKOMEH Iallii 10 MPU3HAYCHHS KaHIU1aTIiB
Ha MMocajy CyAi. A Iie 3HaYHOIO MipOIO 3aJIeXKUTH BiJl HAJIEKHOTO 3aKOHO-
JIaBYOT'0 PETYIIIOBaHHS LIbOTO HOPSIIKY.

Ha neii yac o3Haku, SIKUM MarOTh BiJIOBiAaTH 0COOH, 1110 PEKOMEHIY-
I0ThCS Ha Tocaay cynii, nependadeni Koncruryuiero Ykpainu (ct. 127), a
MOPSIJIOK BiIOOPY, BU3HAUCHHS KBaiikal(ii KaHuAaTiB Ha TIOcany CYJIl,
peKoMeH Iallii Ta BHECEHHS NOIaHHS PO MPU3HAYCHHS OCTAHHIX Ha ITI0 T10-
cajly — penIaMeHTYIOTbcs 3akoHamu Ykpainu «IIpo cynoyctpiit Ykpainm»
(Bim 07. 02. 2002 p.), «IIpo craryc cypuiB» (Bix 15. 12. 1992 p.), okpemumu
Hopmamu 3akony «IIpo Burny paay rocturii» (Big 15. 01. 1998 p.). Bigomo,
o HanpukiHmi 2006 p. [pesnaenTom Ykpainu BHeceHi Ha po3risiy Bepxo-
BHOI Pagn Ykpainu npoektu 3akoniB Ykpainu «IIpo BHeceHHs 3MiH 110 3a-
koHy Ykpainu «IIpo cymoycTpiit Ykpaian» ta 3akoHy Ykpainu «lIpo BHe-
ceHHs 3MiH 110 3axony Ykpainu «Ilpo craryc cymuiB»». Lli 3aKOHOIIPOEKTH,
He3BaKaouM Ha iX BiakimkanHs 2 kBiTHS 2007 p. [Ipe3unentom Ykpainu,
Oynu 3 kBiTHs 2007 p. po3misHyTI Ta npuitHATI BepxoBHoto Pagoro Ykpainn
y MepuIoMy YHTaHHI 32 OCHOBY. He Topkarounch 3apa3 muTaHHs Mpo iX Jeri-
TUMHICTh, 03HAHOMJICHHSI 3 HUMH Ta MPONO3HUIIISIMH 0 HAX 3aCBIIUUIIO He-
JIOCTaTHIO HAyKOBY OOIPYHTOBaHICTh HU3KH 3aKOHOMPOCKTHUX HOPM i Ipo-
ITO3UIIIH.

3 ypaxyBaHHSIM HaBEJIECHOTO y HAyKOBOMY BiJIJIiJI1 1O 3B’5I3KaX 3 JIepKaB-
HUMH, CyIOBHMH Ta IPAaBOOXOPOHHUMH OpranaMu AxasieMii IpaBOBUX HayK
VYipaiau y 2007 ta Ha mogatky 2008 p. Oys10 MPOBEICHO TOCTiTKEHHA CTa-
HY 32KOHO/IABYOI'0 PeryJII0BAHHS NMOPSAKY 1000pYy, BU3HAYCHHS KBaJIi-

'V crarri BiITBOPEHO OCHOBHI MOJIOKSHHS IOTIOBI/Ii aBTOpA MPO Pe3yIbTaTh CIie-
IiaJIbHOTO HAyKOBOTO JOCIIKCHHS, sIKi 0OrOBOPIOBANIMCS HA 3aCilaHHi KPYIJIOrO CTOIY,
1m0 BinOyBCs 3a roioByBaHHsM [IpesnieHTa AkaeMii MpaBoOBUX HAayK YKpaiHU akaIeMi-
ka B. f1. Tauisn y KuiBcbkomy perionansHoMy HeHTpi Akanemii 10 ueprs 2008 poky.
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¢dikanii kanauaaTiB Ha Mocaxy cyuai, iX pekoMeHAaNil Ta NOJAHHS IS
NMpU3HAYEHHS HA IO MOCATY.

Crig BIIMITHTH JI€sSIKi 0COOIMBOCTI AOCHTIIKEHHS, a caMe:

— Woro mpeaMeToM OyB CTaH 3aKOHOJABUOTO PETYJIIOBaHHs JT000pY Ta
pEeKOMEeHIalliT KaHUIATIB HE Ha BC1 TIOCA/IU CYJUIIB, a CAME HA MOCAAM CY/IIiB
MicleBMX 3arajJbHUX Cy/IiB;

— po3po0IeHi Ha MiICTaBi JOCIIKEHHS TIPOITO3UIIii BUXOIATH 3 YHHHOT
KouncTurynii Ykpainu ta He CTOCYIOTBCSI TUTaHb, SIKi TOTPEOYIOTH ii 3MiHN;

— Y XOJli IOCHIPKEHHs 10 yBaru Opasacs TUIbKH 00’ €KTHBHA HAyKOBa
iH(pOpMaIllis, TUIle 3aCHOBaH1 Ha Hill apryMEHTH i MPOMO3HLii, HE3aIEHKHO
BIJI BJIQJIHOI, MOJIITUYHOT Ta 1HIIIOT 0COOMCTOT HAJIGKHOCTI 11 JKepena.

VY mporeci AociKeHHS 31HCHEHO0 aHaJli3 YNHHUX 3aKOHOJ[ABYMX aKTIB,
yka3ziB [Ipe3unenra Ykpainu, 3aKOHOIPOEKTIB, YUCICHHUX MTPOIIO3UIIIH 10
HUX, PEKOMEH/IaIliil MDKHAPOIHUX OpraHi3alliii Ta 3aKOHO/IaBCTBA 3apyOKHIX
KpaiH 3 aHAJIOTIYHUX MUTaHb. AHAII3 JaB MiJCTaBH BiJJ3HAYUTH HASBHICTh
HU3KH HEJIOJIKIB YHHHOTO 3aKOHO/IaBCTBA Ta MIPOEKTIB 1oro 3minu. J{o roso-
BHMX 3 HUX HaJIe)KaTh TaKi:

—Tporiec 1000py KaHAWAATIB Ha ITOCay CyIl BUIAETHCS HAJITO CKIIAIHUM,
HE/IOCTAaTHBO IHIJIECTIPSIMOBAHUM Ta TTOCIIJOBHUM; YITKO HE BH3HA4Y€HI HOTO
OCHOBHI cTaii (eTaru), iX 1iJIbOBE MPU3HAYCHHS Ta BiIIOBIIHICTH I[bOMY TIPH-
3HAYEHHIO Mepea0dadyBaHuX MPOLEyp 1 onepariil Binoopy. BoauaeTscs gominb-
HUM PO3JIUINTH [IEH POLIEC Ha TaKi CUCTEMHO TIOB’s13aHi Ta MOCJIII0BHI OCHOBHI
crafii, a came: 1) mepeBipka BiIOBIIHOCTI 0c00M, IO BUsIBIJIA OaskaHHS 3a-
WHSITH TIOCaTy CY/UIi, BUMOTaMm, sIKi repe0adeHi 3aK0OHOM JIJTst KaH/I|/1aTa Ha 10
rocajty, Ta HaOyTTs HEtO 3a pe3yJibTaTaMHu MePEBIPKH O(iliHOTO CTATyCy «KaH-
JIJIAT Ha TI0Cay CY/JI»; 2) CreliaibHa MiIr0TOBKa 0COOH, 10 Ha0yla TaKoro
CTaTyCy, 10 3alHSATTS CYIIIBCHKOIO NisIBHICTIO; 3) odiliitHe BU3HaueHHs (axo-
BOi KBaJTi(hiKaIlii KaHAMAaTa, 0 MPOMIIIOB TaKy IMiIrOTOBKY, HOTO IiIrOTOBIIE-
HOCTI JI0 CYZ/IIBCHKOI JisIbHOCTI; 4) KOHKYPCHUM Bif0ip Ha KOHKPETHY BaKaHT-
Hy TocaJly Cy/Uli KaHAWIaTiB, urst (haxoBa KBaTi(iKalliss BU3HaHA JJOCTATHHOIO;
5) pexoMeHallis KaHauAaTa, Mo Kpale 3a iHIIMX ToKa3aB cede Ha KOHKYPCI,
JUIS IPU3HAYCHHST HAa Ha3BaHy KOHKPETHY BAKAHTHY IOCAJTy CYJUIi Ta BHECECHHS
MOJIAaHHS 1IO/I0 TIPU3HAYCHHSI IOT0 HA 110 TOCaY;

—y nporeci 1000py KaHAUIATiB Ha IOcaxy CyA/l, BU3HAUEHHs MOXKJIMBOC-
Ti iX peKOMEH/IaIli{ Ha IIf0 1MOCcaly HEIOCTATHRO Mepe10ayacThCsl y4acTh KBa-
TidiKkoBaHUX CyIIIB (MPAIFOIOYMX Ta Y BIACTABII), KPIM THX, IIIO0 BXOISTH 110
CKIIJy KBamiikaliiHUX KOMICiH, a TAaKOX CYJIIB Ta OPTaHiB CY/IBCHKOTO
CaMOBPSIyBaHHS; 0COOJIMBO 1€ CTOCYEThCS CTAI1 CIIeIiadbHOT MPAKTUYHOT
TITOTOBKY KaH/IW/IATiB, BU3HAYCHHS ITPU [IbOMY HAsIBHOCTI (200 BIJICYTHOCTI)
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y HHUX MOTPiOHUX npodeciiHuX 1 MopanbHUX skocTei. HaromicTs y 3akoni
VYxpainu «[1po Burry pamy roctuiii» 6e3 motpedu i HeoOXiTHUX IMiJCTaB PO3-
LIMPEH] 11 KOMIIETEHLIIS y 3a3HAYeHUX MUTaHHAX Ta 3aco0u il 311HCHEHHs 0COo-
Oamu, 110 He € wieHamMu Paay, y ToMy 4HcIi ciay>kO00BLSIMH 11 anapary;

— YUHHUI Ta MPOMOHOBAHUHU Mpolec 1000py KaHAUAATIB Ha TOcany
cynai pakTUYHO € HEMPO30PUM, 10 HACEJIICHHS Ta MICLIEBHX TPOMaJ, Iepe-
JIyciM 3a MiclleM 3HaXO/DKEHHSI BAKAHTHOT MOCAIH CYIJi, HE JJOBOAUTHCS
iH(opMariist po ocib, mo BusABIIN OaskaHHS HAOyTH CTaTyCy KaHHIaTa Ha
rocajy CyJyii, PO HACTYIHI IX KOHKYPCHHHU BiJIOIp Ta peKOMEHIyBaHHS 10
npusHadeHHs. HaBenene no30asisie HaCeNeHHs Ta MICLIEBl IpoMaan BU3HA-
YHUTH TA BUCJIOBUTH CBOE CTABJICHHS CTOCOBHO KaHHJaTa Ha TOCaay CyIi;

— YacTHHA MPOLEAYP Ta oInepariil mpouecy 1000py KaHAMIATIB Ha TIO-
cajly Cy/uli perilaMeHTY€EThCSI HEITOBHO, HE IOCUTh YITKO, HEPIKO Y 3araibHii
(hopmi Ta OACKYM CYNEPEUwIHBO; MPU IbOMY 3aJHINAIOTHCS MOKIHBOCTI
JOBIJIBHOTO TIIyMayeHHs JesIKMX HOPM, iX Cy0’€KTUBHOT'O 3aCTOCYBAHHS, 1110
MOYKE CTaBUTH MaiOyTHHOTO CY[II0 Y He(hOpMaIIbHY 3aJIEXKHICTD BiJl CITYK-
00BHUX 0Ci0, TPUUETHUX 10 HOTO BiAOOPY, PEKOMEHAYBaHHS 1 MPU3HAYCHHS
Ha Tocasy.

AHai3 HeIOJIKiB YMHHOTO 3aKOHOIABYOTO PETYIIFOBAHHS Ta BiAMOBITHIX
3aKOHOIIPOEKTIB 13 3a3HAYECHUX MUTaHb Ta MIPOIO3ULIT CTOCOBHO YCYHEHHS
UX HEJIOJIKIB JOIIBHO KOPOTKO (Y MeXaX MOXKIIMBOTO 00CATY CTaTTi) pO3-
IJISIHYTH 32 HA3BaHUMU CTadisIMU.

1. ITepeBipka BIAMOBIAHOCTI 0COOH, 1110 BUSIBHIIA Oa)KaHHS 3alHSATH 110~
cajty Cyalli, BUMOTaM, siKi repe0aueHi 3aKOHOM JUIs KaHAu/aTa Ha I I10-
caay Ta HaOyTTs TaKol0 0c00010 0(imiHHOTO CTaTyCy «KaHAWUIAT Ha MOcaay
CYILII».

1.1. YnHHE 3aKOHO/IAaBCTBO Ta MPOEKTH WOTO 3MiHH HE TIepe0ayaroTh
odiiifHOTO CTaTyCy «KaHAMJAT HA MOCAIy CyAJ]i», YITKO HE BU3HAYAIOTh
NOPSIIOK Horo HaOyTTs. Pa3oM 3 UM cTaTyc «KaHAMJAT HAa TIOCAAy CYIII»
Ha/ae 0co0i, M0 MPeTeHAye HOro OTpUMarH, 0COOIMBOTO ITyOIIYHOTO CTa-
HOBUIIA Y CYCHUIBCTBI, MOPOJIKYE TIEBHI 000B’S3KM Ta MpaBa, BUMarae ix
IPaBOBOIO 3a0e3MeYeHHs, TOMY Ma€ o(iliiiHO BU3HAYATHUCS y BCTAHOBJIEHO-
My TOPSIIKY.

1.2. OGrpyHTOBAHOO 1 JOCTATHBOIO IM1ICTABOIO HAOYTTSI 0COOO0IO 3a3Ha-
YEHOI'0 CTAaTyCy OYEBHHO Ma€ OyTH BH3HAHA BiIMOBIIHICTH OCTAHHLOI BH-
Moram, 1o nepeadadeHi 3aKOHOM JIJIsl KaHTUAaTiB Ha 1Ocaay CyII.

3Bigcu 00yMOBIIOETHCS HEOOXIAHICTh YITKOTO BU3HAYCHHS y 3aKOHI BH-
MOT, SIKUM Ma€ BiJIMOBIIaTH KaHMJIAT HA TTOCaLy CYIi. Y YUHHOMY 3aKOHO-
JIAaBCTBI Ta Yy IPOEKTaX HOro 3MiHU 1[I BAMOTY BU3HAYAIOTHCSI C TIOCUITAHHSM
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Ha nonoxenHst cT. 127 Koncrutymii Ykpainu, 3riiHO 3 SKUMU HA TOCAay
cyi Moke OyTH PEKOMEHIOBaHUN KBaTI(PiKaI[IITHOI KOMICIEIO CYI/IIB TPO-
MaJTHUH YKpaiHu, HE MOJIOIIMNA JBAJISTH I’ SITH POKIB, SIKHI Ma€ BUIILY
IOPUIMYHY OCBITY 1 CTax poOOTH y raiy3i IpaBa He MEHII SIK TPU POKHU, IPO-
KHBa€ B YKpaiHi He MEHII 5K J€CATh POKIB Ta BOJIOJIE AEP/KaBHOIO MOBOIO.
[Ipore TnymayHuil aHaNi3 TepMiHA «BUMOTW HE JA€ IMiJICTaB MOTOIUTHCS 3
BH3HAYCHHSM Ha3BaHUX XapaKTEPUCTUK SK BUMOT. 3TiJTHO 3 CYYaCHOIO JIeK-
cikorpagikor TepMiH «BUMOTH» Y TAHOMY 3HAYCHHI TIIyMAYHUThCSI, SIK: «HOP-
MH, [IPaBHJIA, SIKUM XTO / I0-HeOyap MaroTh mimniratny'. O4eBUIHO, 110 Y
ct. 127 Koncrutyii Ykpainu He WaeThcst Ipo HOpMH 4H npaBuiia. Cropimie
TYT MOBHTBCS PO TIEBHI PUCH 1 XapaKTepHi Bi3HaKu ocoOu. OcTaHHI SKOC-
Ti B TNIyMauyHOMY CIIOBHUKY [T03HAYAI0THCS TEPMIHOM «O3HAKU»?.

[Ipo Te, mo y HaBeneHiit HopMi KoncTutyuii Ykpainu iinerbcs came npo
03HAKU 0COOH, a HE PO BUMOT'H JIO HEl, CBIIYUTH TAKOXK aHaIi3 BiIOBITHUX
MDKHApPOJHHUX HOPM, JI€ MICTSITBCSI BAMOTH JI0 OCi0, III0 MOXYTh 3aiiMaTncst
CYIUTIBCHKOIO JIISLTBHICTIO.

Tak, y . 10 OCHOBHUX MPUHIIMIIIB, III0 CTOCYIOTHCS HE3aIIEKHOCTI Cy-
noBux oprauis, npuitHaTHX Ha VII Konrpeci OOH y Minani (Bepecens 1985
p.) Ta cxBajenux pesonoiismu [enepansuoi Acam6iaei OOH 40/32 Big 29.
11. 1985 p.140/146 Bin 13. 12. 1985 p., 3a3HaueHO, 1110 0COOH, BiiOpaHi Ha
CY/IOBi TIOCa/IM, TIOBHHHI MaTH BHCOKi MOpaJibHi SIKOCTi Ta 31i0HOCTI, a
TAKOK BiANOBIHY MIAroTOBKY Ta KBaJgi(ikauir y ranaysi npasa. Buna-
€TBCS, IO TYT UAETHCS came Mpo BUMOTH. OCTaHHI MICTATHCS 1 B 1HIIUX
MDKHAPOJHHUX JOKYMEHTaX, J¢ BU3HAYAIOTHCS BUMOTH JIO 0CI0, 1[0 MOXKYTh
OyTH pEKOMEH/IOBaHI Ha TIOCAITy CYIIi.

Ha mijcraBi HaBeieHOTO 3p00JIeHO BUCHOBOK, 1110 Yy cT. 127 Koncrutymii
VYkpainu Ta BiAnoBiHUX HOpMax 3akoHy Ykpainu «[Ipo craryc cymuiBy i
HOro 3anporoHOBaHIl HOBIW pelaKilii BU3HA4YalOThCSl He BUMOTH, 2 03HAKHU
0co0u, 110 Moxe OyTH Yy BCTAHOBJICHOMY TOPSIIKY PEKOMEHI0BaHa Ha T0-
cany cynai. ToMy y IpONO3HUIIISIX 32 Pe3y/IbTaTaMu JOCIKSHHS 010 3MiHU
3akony Ykpainu «IIpo cTaryc cy/iiBy 3armpornoHoBaHa HOBA PEAAKIis CT. 23,
a came: «Kangunar Ha nocangy npodeciiiHoro cyaji HOBUHEH MaTH BUCOKI
MOpaJIbHi SIKOCTI Ta npodeciiiHi 3110HOCTI, BIAMOBIAHUN PiBEHbB I ITOTOBKU
1 kBaxidikauii y ramy3si npasa, BOJOAITH AepKaBHOIO MOBOIO». OKpeMo,
3rigHo 3i cT. 127 KoHcrutynii Yipainu, y 3MiHeHii penakiiii 3akoHy Iporio-
HY€ThCSI HOBa HOpMa (CT. 24), 110 BU3HAYa€ O3HAKH, SKHM ITOBHHEH BiJIIO-

! Benukuii TAyMadHUN CIOBHHK CydacHOi ykpaiHchkoi MmoBu. — K., 2001. —
C. 101.
2 Tam camo. — C. 665.
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BiJJaTW KaHAMJAT Ha nocaay npodeciiiHoro cynai. Ha mepue micue cepen
[IUX O3HAK MOCTABJICHA BIJINOBITHICTh 0COOM KaH/AW/aTa BUMOTaM, BH3HA-
YEHHUM Y CT. 23 1bor0 3aKOHY.

1.3. BaxxnuBuM 3aBAaHHSIM y TpoIieci 1000py KaHANUIATIB Ha 1MOcay
Cynqi € mepeBipka BiANMOBIAHOCTI 0cO0H, 110 MPeTeH/Ty€ HAOYTH CTATYCY
KaHIUAaTa, BUMOIaM, siKi 3aKOHOM BH3HAa4eHi uis1 Hboro. ToO6To MarTh
OyTH niepeBipeHi HasiBHICTh Y OCOOH BiIIIOBIIHUX MOPaJIbHUX SIKOCTEH 1 TIpo-
(eciiHUX 3M10HOCTEH, piBHS MirOTOBKHY 1 KBaTidikamii B ramysi mpasa.

UnHHE 3aKOHO/IaBCTBO HE Mependavyae Takoi CIieliaibHOol epeBipKu. Y
3aKOHOIPOEKTI Mpo 3MiHK y 3akoHi Ykpainu «IIpo craryc cyaaiBy, 1o mo-
nanuit 1o BepxoBHoi Pagu Ykpainu, qBidi 3ragy€eThes PO MEPEBIpKy «0co-
OHCTHX 1 MOpallbHUX AKOCTEi» KaHnauaatiB (ctarti 29 ta 31). [Ipote B 060x
BUTIAJIKaX KOHKPETHO HE 3a3HaueHi popMH, KpUTepil Ta 3aco0U MepeBipKH,
1110 HE BUKJIIOYAE CIIPOLLEHOIO MiIXO0AY (3a XapaKTepUCTUKaMU), IPOSABY NPU
IbOMY Cy0’€KTHBI3MY.

3anpoIroHOBaHI y 3a3HAYEHOMY 3aKOHOIPOEKTI HOPMH 3/1e01ITBIIOTO
MalOTh OJHOOIYHE CIPAMYBaHHS Ha 0araTopa3oBy nepeBipKy piBHA
3HAHBb TA 3araJioM NPaBoBOi KBami(ikamil KaHIUAaTIB HA CYIIIBCBKI M0-
caau. Xo4ya HE BUKJIMKAa€E CyMHIBY, 1[0 ITpo0ieMa MiIBUIICHHS PiBHS CyTO-
YUHCTBA, HOTO JOOPOUYECHOCTI Ta HEYNEPEIPKEHOCTI, 3ar00IraHHsT KOPYIIIIii
Ta IHIINUM 3JI0BKUBaHHAM 00OYMOBIIIOETHCS HE JIMLIE Ta, O4EBUIHO, HE B IIEp-
1Ie Yepry oOCsITroM Ta SKICTIO 3HaHb CY[UIIB y cdepi Impasa i CyJJOBOTO MPO-
recy. PiBHOIO MipoI0, a MOXKIIMBO 1€ OlJIbIIIe, BOHA OB’ s13aHa i3 peajbHUM
3a0e3mevyeHHsIM 0COOMCTHX MOPAJBLHUX sIKOCTell Ta nmpodeciiHux 31i-
OHocTeil y 0ci0, 110 3A1HCHIOITH CyJOYUHCTBO a00 MParHyTh A0 IHOTO.
OcTanHi iBTOpa-/[Ba pOKH 3HAYHY yBary Ha BU3HAYCHHS 3acaJl 1 3MICT Cy/-
JUBCBHKOT €THKH, TT1IBUIIICHHS i1 3HAYCHHSI [TPH KBaMi(iKaliiHOMY arecTyBaH-
Hi Ta y JMCHUHUIUTIHAPHIN MPaKTHIII 3BEpTatoTh Buila kBamidikaiiiiHa KoMicis
cynaiB Yipainu ta ocooucro ii rososa 1. JI. Camcis.

Hagenene o0ymoBmIIO IOTpeOy B XOIi AOCHIDKESHHS 3MIHCHUTH MOIITYK
IHIIMX JIOCKOHAJIMX METO/IIB Ta 3aCO0iIB MEPEeBIpKU HAsIBHOCTI y KaHIUATIB
Ha CYJIIBCBKI MOCaX HEOOXIJHUX 0coOUCTUX TpodeciiiHuX 3a10H0CTEel Ta
MOpaJbHUX SKOCTEH. 30KpeMa, Oys10 3BEpHYTO yBary Ha 3aCTOCYBaHHS 3 II€I0
METOIO Cepel IHIINX 3aC001B TaKOK MeTOAIB mpodeciitnoro Bindopy. Bigo-
MO, 1[0 IIMMU METOJIaMU BU3HAYaIOThCS He cami Ipodeciitai 3110H0CTI Ta
MOpaJIbHI SIKOCTI 0CO0H, a Taki il 0COOMUBOCTI, SIKi Ha ITCUX0(]i3i0I0TTIHOMY
Ta MICUXOJIOTTYHOMY PIBHAX CIY’KaTh NEPEAyMOBAMHU MOXJINBOTO HAOyTTS
Ha3BaHUX 3/1I0HOCTEH Ta SIKOCTEH JI0 MEBHOT JiSUIbHOCTI, Hapa3i Cy/IIiBChKOI.
Ix BuKOpHCTanHs B iHIIMX KpaiHaxX 3acBilddye OUEBHMAHY KOPUCHICTH IS
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BITPOBAKEHHS CTOCOBHO KaHJH/ATIB y cyai. bimbin qokmagHo mpo i Me-
TOJIH, BIJIOMOCTI, SIKI OTpUMaHi 4epe3 3aCTOCYBaHHsI OCTAHHIX, Ta MOXKIIUBICTh
X 3ampoBaUKCHHsI B YKpaiHi HIEThCs Y CTATTI YieHa JTOCIiTHUIIBKOTO KO-
nexktuBy O. O. TomkiHOi, 10 MyOMiKy€eThCs y IbOMY HOMepi BicHuka.

Jns Toro mo6 podoTa mo 3anpoBagKeHHIO MeTOAIB npodeciiiHoro
BiI0OPY CTOCOBHO KaHAMJATIB y CyA]i HadyJia JerajbHOro crarycy, BHe-
CEHO IMPOTIO3UI[iI0 B OHOBJICHOMY MpoekTi 3akony Ykpainu «IIpo craryc
CYILIIB» MepeadavynTH 3aCTOCYBAHHS LUX METO/IiB MOPSI/ 3 iHIIMMH 3ac0-
0amu, siki HUHI iCHYI0TH 200 IPONOHYIOTHCS. 30KpeMa POTIOHYETHCS, TII00
B OHOBJIEHOMY IpoekTi 3akony «IIpo craryc cynniB» 000B’s13k0M 0co0H, SKa
PEKOMEHIY€EThCS U MMPU3HAYSHHS Ha TIOCaay CyHli, OyJI0 MPUHHATTS HEro
odiniitHoro 3000B’s13aHHS HEYXHIIBHO HOTpUMYyBaTH [IpaBui cynaiBchKoi
€THKH, BU3HAYCHUX 3 13/10M CY/UIIB YKpaiHH.

1.4. O60B’s13k1 110710 OpraHizamii Ta 3a0e3NeYeHHsI TPOBEICHHS TIepe-
BipkH (axiBIsiMK TTpodeciitHOTO BiA0OPY MPOMOHYETHCS TIOKIACTH HA Peri-
OHaJIBHI yrpaBiiHHs [lepkaBHOT Cy/10BOI aaMiHicTparllii Ykpainu. 3a pe3yib-
TaTaMu NEePEBIpKH, K1 OyyTh BUKJIAJIEH] Y MOTUBOBAaHOMY BHCHOBKY (haxiB-
1iB, y pa3i BUBHAYEHHS BiAMoBiAHOCTI ncuxodiziosorivanx Ta neuxolio-
rivHuX ocoduBocTeil 0codu HeoOXiqHUM npodeciiiHuM Ta MOPAJILHUM
BHMoOram, Tepurtopiaiabne ynpapiinas JJCA Ykpainu mae 3apaxyBatu
0co0y /10 pe3epBy KaHIUIATIB HA MOcaxy Cyudi. 3apaxyBaHHs 0coOu 110
LIOTO pe3epBy 03HauatuMe o(iriliHe 3acBiTueHHs] HA0OYTTS HEIO CTATyCy
«KaHIUAAT Ha rmocany cyaai». Ha taky ocoOy 3a BCTAaHOBJICHHM 3Pa3KkoM
(dbopmMmyeThCst 0c000Ba cIpaBa KaHAWAaTa Ha OCaLy CYIUIL.

2. BaxxnuBimmm 3aco60om 3a0e3redeHHst o1abioi KBai(ikoBaHoT 11i-
SUTBHOCTI CY/IJIi € creniajibHa MiAroToBKa 10 Hel KaHauaaTiB y cynai. Y
MOAAHUX Ta PO3MISHYTHX Y MEPLIOMY YHTAHHI 3aKOHONIPOEKTaX CIIeliajbHa
iATOTOBKA 3BOAMTHCS JIMIIE 10 HaB4anbHOI. [Ipn iboMy He MPONOHYETHCS
po3pobneHHs nepeadadeHnx 3akoHaMu Ykpainu «IIpo ocBity» ta «IIpo Bu-
Iy OCBITY» A€P:KABHOTO CTAHIAPTY OCBITH, OCBITHBO-KBaTi(iKamiiHOI
XapaKTEePUCTUKHU, OCBITHBbO-IIpodeciiiHol mporpamu. Ase caMme B IIUX JOKY-
MEHTaX BU3HAYAETHCS 3MICT 3HaHb, LII0 MAOTh OyTH HaJaHi 3a JaHOIO CIIeLli-
AJBHICTIO Ta MICISUITIOMHOIO 11 crierianizaiiero, (GopMu iX HaOyTTs, y TOMY
YHCITi Yepe3 HaBYaHHs a00 MPaKTHYHY [iATOTOBKY, MEXaHI3M CIIOTY4YEHHS Ta
nporpamMHoro o6’ eaHanHs ux Gopm. [Ipo crierianpHy MpakTUYHY ITiATOTOB-
Ky Y 3a3HAUCHUX 3aKOHOMPOCKTAaX B3araji He WAEThCs, a HAaBYaHHS 0OMEX-
yeThes JuiIe B AkaneMii cyauiB YKpaiHu, Ky IPOIOHYETbCS EPETBOPUTH
y HarionanpsHy mkoiy cyiiB, xo4a nojioHa popmMa BUIIIOTO OCBITIHCHKOTO
3aKJaIy He nependayeHa YNHHAM 3akoHOM Ykpainu «IIpo ocBiTy» Ta HeMae
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aHAJIOTIB B YKpalHi 10 1HINUX BUAAX MiCISIUILIOMHOI Crietiaizaiiii.

He maroun 3anepeders moa0 y4acti AkaaeMii CyJJIiB y MiCIs TUIIIOMHIH
CrIeIiaJTi30BaHiH MiIr0TOBIII KaHIU/IATiB, BBAYKAEMO, III0 HEMA€E 00T PYHTOBAHMX
mijictaB 0OMe)KyBaTH TaKy IMiITOTOBKY JIHIIE B AKaJieMii Ta He 3airydary Jio il
MIPOBE/ICHHS 1HIIII BUIIII HABYAJIbHI 3aKJIaJ{, HACAMIIEPE/T Ti, 1[0 MAIOTh HUHI
MIJPO3/UTH 1 OCBIJ Clieniaai30BaHOTO HaBYaHHs MaiOyTHIX mpodeciiHux
cynuis. [lepeaycim e HarionansHa opuauuna akajaemii imeHi SIpociasa
Mynporo Ta Onecbka HamioHaJ bHA IOPUANYHA akaaeMis. Bonn MaroTs He
ripr HiK Akazemist CyJ1iB KaJJpoBi Ta MaTepiajibHi MO>KIMBOCTI, CTIEIIiai30-
BaHi mipo3ainu. HaBpsi um nouinbHO, 11100 KaHAUIATH 3 yciel YKpainu rnpu-
OyBasii Ha HaBYaHHS TUTBKU 710 Kuesa, /ie BapTiCTh )KUTIIA 1 XapuyBaHHS 3HAYHO
BHUIIMl, a AKaJieMis CY/IIIB HABPSIJ] Y4 MA€ MOXKIIUBICTh HOrO KOMIICHCYBATH.
Kpim Toro, nependadaethes, IO Crieliani3oBaHe HABYaHHS IIOBUHHO 32 €IMHOO
MPOrPaMOI0 CIIONYYaTHCS 3 TPAKTHYHOKO IMiJITOTOBKOKO KAHAWUIATIB Y CyIax.
HapuansHuii 3aK51a,1 T CIISIUIIIOMHOT CIIEIianbHOT ITATOTOBKH MA€E i ITPHUMY-
BaTH 3B’SI3KU 3 TAKUMU Cy/IaMH, 311HCHIOBATH KOHTPOJb 32 BUKOHAHHSM TIPO-
rpaMu KaHAHJIATaMH, 1110 MPOXO/STh MPAKTUYHY IiJITOTOBKY, K1 Ha 4ac 1i
MIPOBECHHS 3/1IHCHIOIOTh HABYAHHS Y 3a04Hi Gopmi. OUeBHIHO 1Ie HE TIiJT
cuTy onHil Akajiemii cyiB. Ta if 3araioMm JIOITBHO PO3BUBATH PEriOHATBHHIN
T IXI7] 10 CHenialibHOT MATOTOBKY KaHU/IATIB Y Cy/AIl. 3a 3TO/I0I0 KepIBHUIITBA
BVY3iB BiH Mir Ou peanizoByBaTHCs, KpIM Ha3BaHWUX HaBUAIBHHUX 3aKIJIA[IB,
TakoK Ha 0a3i ropuanYHUX (aKynsreTiB JIbBIBCHKOTO HAIlIOHATIBHOTO YHIBEp-
curery iM. [. @panka, MOXKITHBO J{HINPOIETPOBCHKOTO ACPHKABHOTO YHIBEPCH-
TETy Ta IHIIHMX. 3arajoM Ie Jy)ke BaXIIiBa 1 ckiiagHa nmpobnema. HaBpst un
onHa AKasiemis CyJ1iB 3MOXe 11 SIKICHO pO3B’sI3aTH.

Y po3pobneHux 3a pesyibraraMu A0CTIDKSHHS 3aKOHOTIPOSKTHHX TIPO-
TIO3HIIISIX MJIEThCS PO PO3POOKY JIEpKABHUX CTAHAAPTU30BAHUX JIOKYMEHTIB
JUISL CYJIUTIBCBKOT CIIeIiai3artii, y3ro/pKeHHs 3a €JMHOI0 MPOrPaMOI0 TEPMIHIB,
(hopM Ta 3aco0iB crieliaabHOI HABYAIBHOT Ta MPAKTHYHOT MiATOTOBKH, T0-
PSIOK BH3HAUCHHS BUINMX HABYATBHUX 3aKJIJIIB IS MiCISIUIIOMHO] CIie-
[iaJbHOT MiTOTOBKH, IX OKPEMOi aKpennuTallii Ha BUKOHAHHS 3a3HAYCHUX
crierianizoBaHuX (PyHKIIiH, MOKJIAACHHS BiIIOBIAHUX 000B’SI3KIB Y IIbOMY Ha
JepxaBHy Cy/loBY aaMiHicTpailito, MiHICTEPCTBO OCBITH 1 HAYKH, y3TOKEH-
Hsl pO3pOOIeHUX TOKYMEHTIB 3 Panoro cynniB Ykpainu, po3poOsieHHs Ha
MiZICTaBl OCTAHHIX HABYAJIBHUX IPOTpaM Ta IUIaHIB BiIIOBITHUMH HaBYAIIb-
HUMH 3aKJIaJJaMU.

Marepianu TOCIIHKEHHSI MICTSTh BUCHOBKH Ta 3aKOHOTPOEKTI MPOTIO-
3uMii ¥ 110/10 Opraxizailii creniajabHOT MPAKTUYHOT MIJATOTOBKKM KaHIUIATIB
y cyax, il 3MiCTOBHOTO, TPOrPaMHOT0O Ta OpraHi3amiiHOro MOEJHAHHS 1 CTIO-
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JYYEHHS 13 CIeialbHO0 MiCISANIIOMHOK HABYaJIBHOIO TMiArOTOBKOIO, 1110
Ma€ CTaTH MPUHIIUIIOBOIO BIJIMIHHICTIO HOBOTO TOPSIKY IPOBEIICHHS CIICITi-
aJIbHOI IMiAroToBKU. IIpo MexaHi3M ii opraHizauii, Bkitouarouu npodeciiine
CIIOCTEPEKEHHS 32 MOPAJIbHUMH SIKOCTSIMH Ta IPOsIBAMU KaHAMATa, OLIHKY
HOro 0coOMCTHX 31I0HOCTEH 1 SIKOCTEH, BU3HAYEHUX METoAaMu npodeciiHo-
ro Bizgbopy, Takox iperses y crarti O. O. ToMKiHOI.

Heo0xi1HO 3aKOHO/IaBUO YHOPMYBATH CIIeIialbHy MPAKTUYHY ITirOTOB-
Ky KaHJMJaTa Ha I0caay Cya/i. Y MPOIO3HIIisX, sKi po3po0IieHi 3a pe3yiib-
TaTaMU JOCIIKEHHS, Iepe0adyaeThes, 10 ClelianbHy NpaKTHYHy HiAro-
TOBKY /10 CyAiBCbKOI JisNTbHOCTI KaHANWAAT Ha MOCay Cy/Jli Ma€ MPOXOJHUTH,
SIK TIPAaBUJIO, HA MOCaJaX MOMIYHUKA a00 HAYKOBOTO KOHCYJIBTAHTA CYIII
MIPOTATOM HE MEHIIIE TPHOX POKIB. Y MPOIMO3HLISLX OKPEMHX aBTOPIiB HACThCA
PO HEOOX1THICTh 3HAYHOTO 30UTBIICHHS TPUBAJIOCT] MPAKTUYHOT MiAITOTOB-
KM Ta BIJIMOBIIHO — BIKY KaHAM/ATIB IJIs 3alHSTTS mocaau cynis. Li mpo-
TO3UIIiT MOYKHA 0OrOBOPIOBATU. AJIE CJIiJT BpaXOBYBaTH, 110 32 BIJICYTHOCTI Y
0co0u HEeoOXITHUX MCUXO(I310JIOTIYHUX Ta IICUXOJIOTIYHUX 3[I0HOCTEH 10
CY[UIIBCBKOI JiSUTbHOCTI BOHM HE BUSIBIIATHCS 1y OlbLI 3pijoMy Bili. 3 iH-
moro 00Ky, TOTPiOHO BpaxOBYBaTH peallii KHUTTA: 32 HUHIIIHBOTO PiBHA
OILTAaTH TIpaIli IIOMIYHUKA 200 KOHCYNBTaHTa Cy/Ai (a I1e HalOUIBII pHBa-
01MBHH pe3epB U1 3MIIIEHH I0CaJ CyAiB) HaBPsIL UM BOHU 3aJIMLIATHCA Y
cynax j1o focaraenns 30 i 6ibine pokiB. IX omHONITKM y I0pUANYHUX BipMax,
OaHKax OTPUMYIOTH oruiary mpaili y 8—10 pasiB Ounbmry. Tomy mMoioauid,
KBaJTi(hiKOBaHHMIA, 3 IEBHUM JIOCBIZIOM IOPUCT 3HAIOOUTHCA 1 TaM, a pe3epB
JUISL CYAUTIB 1X BTpavyaTHMe.

3. Odiuiiine Bu3HaueHHs (axoBoi kBajiQikawii 1 HiArOTOBIEHOCTI KaH-
J1aTa J10 3aHATTS CyIIBCHKOIO JTiSUTBHICTIO.

UuHHE 3aKOHOJABCTBO, SIK 3a3Ha4ajiocsi, He mependavae crenialbHol
IiJI'OTOBKY KaH/IU/IATIB HA MOCAy CYy//li, 8 TOMY HE TIOB’513y€ BU3HAYCHHS TX
(axoBoi kBamidikamii i MiroTOBICHOCTI A0 CYIIIBCHKOT JisSUTBHOCTI 13 3a-
BEPIICHHSM Ili€] MAroTOBKU. Y MpoekTi 3akoHy Ykpainu «IIpo BHeceHHs
3MiH 10 3akoHy Ykpainu «IIpo craryc cynaaisy, 110 pO3NISHYTHH y IepIIOMY
yutaHHi BepxoBHoto Panoro Ykpainu, pesynbTaTi clieliajgbHol MiAroTOBKH
KaHJU/1aTa Ha MTOCaAy Cy/Jii PO3BOSTHLCS Y Yaci 1 o CyTi i3 BU3BHAYCHHSIM
Horo mpodeciiHOi MArOTOBICHOCTI Ta KBaJi(ikamii, GakTHIHO He OepeThes
JI0 yBaru NpH OIIHII OCTaHHIX. Bu3HaYeHHs nX 3110HOCTEH 3HAYHOIO MIpOIO
3MIIIIAHO Ta OTOTOXKHIOETHCSI 3 PEKOMEH/IAIIIEI0 HA 3aHSTTS BAKAHTHOI ITOCAIN
CYIUIi Ta KOHKYPCHUM Bi100pOM Ha ii 3aMiIlIeHHSI.

3a pe3ynpraTaMy HAIIOrO AOCHIHKEHHS IPONOHYEThCS MEpeadadnTH y
3MiHeHii penakuii npoekty 3akoHy «IIpo craryc cyaniBy, 0 BU3HAYCHHS
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piBHS TipodeciitHol KBaTi(iKkallil Ta miroToBIeHOCTI KaHAU/IaTa Ha MOCay
CYIIl 10 CYAJIIBCHKOT AISUIBHOCTI € 3aBEPIUICHHSIM HOro CreriajbHol miaro-
TOBKH. L]e BU3HaYCHHS IPOBOIUTHCS 3 ypaxyBaHHAM PE3yJIbTaTiB OCTaHHBOI
Ha OCHOBI YITKHX MiZCTaB, Cepe]l SIKUX OepyThCs A0 YBAaru OILiHKA PiBHS
3HaHb, CMENiaILHOI MiArOTOBKH, TOTOBHOCTI JI0 3/IIHCHEHHS CY/IJIIBCHKOI M-
SAIBHOCT1, MOpPAJbHUX SIKOCTEH 1 mpodeciiinux 3ai0HocTel. Buznauenns
piBHs ipodeciifHol KBai(iKallii POBOANUTHCS IEPKABHOIO KBTI (PiKAIIIHOI0
KOMICi€r0 Cy/IiB YKpaTHH Ha MIICTaB] aHAIli3y MOJaHKUX JI0 Hel JJOKYMEHTIB,
y TOMY 4HCIi 0COO0BOT CIIpaBy Ta CIPaBU MPO PE3yJbTATH CHEIiaIbHOT M-
TOTOBKH KaHJIM/1aTa, B SIKIi MICTSITHCSI YCI TMCbMOBI pOOOTH, BUKOHAH] KaH-
JIU/IaTOM, BUCHOBKH I10 HUX, OI[IHKH, OTPUMaHI /1 Yac HaBYaHHS, PEKOMEH-
Jlarii cy/yIiB 3a pe3ysibTaTaMy MPAKTHUYHOT MiTOTOBKH. 3 MUTaHb, 1110 T0-
TPeOYIOTh JIOaTKOBOTO IMOSICHEHHS, IPOBOJIUTHLCS CIIBOECi/1a 3 KAHIUIATOM.
BpaxoByrouw, 110 BiH HEBIOB31 Iepe]l THM CKJIAB €K3aMeH Tepe]] JICPKaBHOO
KOMICI€IO 32 pe3yJIbTaTaMu CIel[ialbHOT HaBYAIBHOI IMiITOTOBKH 1 10 KBaJTi-
(hbikarfiiiHa KOMICisi Ma€ MOXKIIMBICTh O3HAHOMHTHCS 3 YCiMa MarepiajaMu
CTOCOBHO Hei, a miJ] yac criBOeciny 3’acyBaTu BCi MOTpiOHI MUTaHHS, BUA-
€TBCS 30BCIM HEJTOLIUTBHUM, NIO0 KaHAUAAT 3HOBY 3/1aBaB aHAJIOTTYHHUI i1CITUT
kBaiikariitHiid komicii. JlocaiIHIKY BIIEBHEHI, 0 TIPOBOJIUTH IiCIS CIIe-
iabHOT MIITOTOBKY Ta JIEPKaBHOTO €K3aMEHY 1€ i KBauri(ikaiiHuii icuT
y kBamiikamiiHiii KOMICii HEOLITBHO.

Kannuaar Ha mocajy cy/yii, piBeHb npodeciiinoi kBamidikarii Ta mija-
TOTOBIICHOCTI SIKOTO JI0 CYAIIBCHKOI AiSIIbHOCTI BU3HAHUH KBaJTi (DiKaIiifHOO
KOMICI€0 JJOCTaTHIM, OTPUMYE ii BUCHOBOK ITPO MOKJIMBICTh 3aHHATTS HUM
Y BCTAHOBJICHOMY MOPSKY ITOCAIN CYII.

4. KoHkypcHuU# Bi10ip KaHAMIATIB JUIs PeKOMEH/AIl 1 TpU3HAuYeHHS Ha
KOHKPETHY TOCaJy CYIUII.

YuHHE 3aKOHOJIABCTBO, 30KpeMa 3akoH Ykpainu «IIpo craryc cymuiBy,
SK 3a3HAYaJI0Cs, JIUIIE OMOCEPEIKOBAHO BBOJMTH J0 KBami(iKalifiHOTO eK-
3aMeHY eJIeMEHTH KOHKYpCY. Y 3aKOHOMPOEKTaX 3 MUTaHb 3MiHH 3aKOHO/aB-
CTBa MO0 CY/I0YCTPOI0 YKpaiHH Ta CTaTyCy Cy/AJIiB, IO pO3NIsIHYTI Bepxo-
BHOIO Panoro Vkpainu y nepuioMy 4uTaHHI, KOHKYPC 3BEEHHH 10 BUIIPO-
OOBYBaHHS, SIKE Ma€ MPOBOJUTHUCS IIIJISXOM CKIIAJIaHHSI KaHJAUIATOM (BXKE
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BTpeTE) KBai(iKaiiHOTO iCIIUTY, SIKUH MOJISTae y BUSABICHHI 3HAHD Ta PiB-
Hs1 Tpo(eciitHOT MATOTOBKU KaHAMUATa Ha ITOCaLy CYJUIL.

3a pesynabraraMu JTOCIIKSHHS po3po0icHa HIU3Ka HOPM, sIKi TPOTIOHY-
€TbCA Mepe0aunTu y NpoeKTi OHOBJIeHOro 3akoHy Ykpainu «lIpo cratyc
CYI1iB» II0JI0 KOHKYPCY, a caMe: BiH MPOBOANUTHCSA HAa BAKAHTHI IOCAAU Cy-
niB, ipo siki JICA Ykpainu, a mpo aaty i Miciie npoBeeHHs! KOHKYpcy — Bu-
mia kBajidikaniitHa komicig cyaais (BKKC), oronomyrots B odimiitHoMy
JIPYKOBaHOMY BHJIaHHI; KOHKYPC OPTaHi3y€eThCsl Ta MPOBOIUTHCS KOHKYPCHOIO
KOMICI€I0, Y CKIIa/Ii SIKOi HE MEHIIIE TTOJIOBHHH MAlOTh CTAHOBUTH J0CBITYCHI
CY/JIi; TIOPSIZIOK JisSUTbHOCTI KOHKYPCHOI KOMicCii Ta MPOBENIEHHST KOHKYPCY
BHU3HAUYAIOTHCA MOJOXKEHHM, 1110 3aTBepkyeThca BKKC 3a moromkeHHsM 3
npesugieto Pamu cynnis; BKKC y koxkHOMY BUITaIKy IPOBEICHHS KOHKYPCY
BH3HAYa€ CKJIaJ] KOHKYPCHOI KOMICii; y 3aKOHI BU3HAYAIOTHCS MOPSIOK 3a-
SIBJICHHSI TIPO YYacTh Y KOHKYPCI Ta JOIYCKY JI0 HhOTO; Ha KOXKHY OTOJIOIICHY
BaKaHTHY [0Cay Cy[Ji NPOBOIUTHCS OKPEMUI KOHKYpC; 0c00a, sika Oaxkae
OyTH KOHKYPCaHTOM, MOXKe OpaTH y4acTh y KOHKYpPCi Ha OJJHY NIEBHY HOCaay
a00 OJIHOYACHO Ha JICKIJIbKA MEeBHUX BAKAHTHHUX TIOCA] CY/|II, ITPO 110 MOBIJI0-
MJISIE Y CBOIH 3asBi PO y4acTh y KOHKYPCIi; st 3a0e31eYeHHs BIAKPUTOCTI
KOHKYPCY CITUCOK OCi0, 110 OepyTh Y4acTh y HbOMY 13 3a3HaUYCHHSIM BaKaHT-
HUX IT0CaJI, Ha sIKi BOHU NIPETEHYIOTh, MyOIIIKyeThCs B OIIITHOMY ApYKO-
BAaHOMY BHJaHH1, IPUYOMY 00OB’SI3KOBO 3a MiCLIEM 3HAXOMKEHHS BaKaHTHOT
MoCcay CyAl, Ha SIKY IPOBOAUTHCSA KOHKYPC. Y MPOMO3ULISLX 3a pe3ynbTara-
MU JOCTIDKEHHS BU3HAYAETHCS, 0 KOHKYPC MPOBOIUTHCS TOCITIOBHO Y
TpboX Gopmax: 1) o3HaHOMIICHHS 3 JIOKYMEHTAMH KOHKYpCaHTa Ta Marepia-
J1laMH HOoro oco0oBoi CIIpaBH 1 CIIPaBU IIPO PE3yJIbTaTU CIeLiaIbHOI MiAro-
TOBKH SIK KaHJU/aTa Ha Ocay CyAJli; 2) TECTOBOI epeBipKU 3HaHb Ta Mif-
TOTOBJICHOCTI KOHKYPCaHTa JI0 BAKOHAHHSI 000B’SI3KIB CY/IIi i3 3aCTOCYBaHHSIM
0abHOI OLIIHKHY BiIIOBI/Iel; 3) criBOECiIN 13 KOHKYPCAHTOM WICHIB KOHKYPC-
HOT KoMicii. [IpomoHyeThCs mepelik Ta BUSHAYCHHS KPUTEPIiB, 32 SKUMHU
KOHKYPCHA KOMICisl 3HOBY TaKOX 3a OaJIbHOK CHCTEMOKO BU3HAYAE 3arajibHY
KUTBKICTh 0aliB, HAOpaHWX KOHKYPCAHTOM IIi/I Yac KOHKYPCY.

[epen6auaeTnces, M0 Pe3yAbTATH KOHKYPCY MAIOTh MiABOIUTUCS OKPEMO
110 KOXKHI¥M BakaHTHIHN mocaji Cy/aJli 3 BUBHAYSHHSIM KaHJuaara, 1o Opas
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y4acTh caMe y I[bOMY KOHKYpCI Ta OTpHMaB HaWBHIIUI CymMapHU# Oai, a
TaKOXX CyMapHHUX 0aJliB IHIIMX YYaCHUKIB I[bOTO KOHKYPCY.

5. PexoMeHaNisi KAHANIATA HA KOHKPETHY BAKAHTHY NOCaay CyLai
Ta BHECEHHsI MOJAHHS 11010 i{0ro MPU3HAYEHHS HA 110 I0CAy perilaMeH-
TYIOTHCSl YUHHUM 3aKOHOJIABCTBOM (CT. 94 3akony Ykpainu «IIpo cynoycrpiii
Ykpainu») i He BUKIIMKAIOTh IPUHIHUIIOBHX 3ayBa)KEHb.

Y npono3uiisx, mo po3pooieHi 3a pe3yJbTaTaMu JTOCIiKSHHS, 3a3Ha-
gaetbest, mo BKKC posmrsinae mutaHHs Ta npHiiMae pilieHHs Mpo HaJaHHS
pexoMeHalii 111010 NpU3HaYeHHs Ha KOHKPETHY BaKaHTHY IOcaay Cyiai 3a
HasIBHOCTI 3asBU KaHAKAATA, 1110 BUOOPOB KOHKYPC Ha I[I0 OCaly, Ta Ha Mij-
CTaBl NIEPEBIPKHU JIOACPIKAHHSI 3aKOHO/IABCTBA ¥ IHIITMX BU3HAYEHUX YMOB IIPH
poBeeHHI KOHKypcy. [IpuiiHsaTe pilieHHs pa3oM 3 peKOMEHAII€l0 Haaa-
€TBCS 0CO01, sIKa 3BEPHYIACS OO i1 OTPUMAaHHS, @ TAKOXK HAIPABISAETHCS
1o Bumioi pamu roctutii. [1po HamaHHs pekoMeHaanii KaHIuaaTy moAo MpH-
3HAUEHHS Ha MEBHY N0Caay CyAJi IIEBHOTO Cydy Ma€ IMOBiIOMIIATUCS B 0di-
IHHOMY JPYKOBaHOMY BHIaHHI.

Y xo#i JoCIiPKEHHS] BUBYAIOCS MUTAHHS 010 (yHKIiil Bumoi paau
KCTHIIT Ta MeXaHI3My TX BUKOHAHHSI Ha 1M1 cTafil peKOMEeH IaIlil KaHIu1aTiB
y cynai. Lli muTaHHs HUHI TO-Pi3HOMY PErIAMEHTYHOTBCS Y IBOX YHHHHUX
3akonax Ykpainu «IIpo cynoycrpiii Ykpaian» ta «IIpo Bumry pamy rocturii».
OcTaHHil He TPUBE/ICHUH Y BIAOBIHICTD 3 PENAKIII€I0 NIEPIIOro, MPHHHS-
toro 7 motoro 2002 p., a e nepeadavdanocs y ioro [IpuKiHIEBUX MOJI0KEH-
HsIX. Y TOCIIPKEHHI 3p00IeHUI BUCHOBOK, 110 (yHKIIii Buioi pagu roctu-
i1 MarOTh BU3HAYATHUCS Y TOUHIH BiamoBinHOCTI 10 KoHcTuTyniil Yipainu. Y
Hil, K BiIoMO, Ha Buity paay rocTuilii He MOKJIaAaeThCs 3aBIaHHS CTOCOB-
HO (opMyBaHHsI KOPITyCy npodeciiHuX CyJIiB Ta HECECHHS BIAMOBIAAIBHOC-
Ti 3a Take popmyBanHns. A y 3akoni «IIpo Burty pany roctuiii» Ha Hel Taxi
¢dyHkuii moknanarotecst. L cynepeunicts Mae OyTu ycyHena. [lpuznauenns
Bumoi pagu roctunii, oueBHaHO, Ma€ OyTH BU3HAYEHO SIK HATJIAIOBE.
ToOTo BOHA Mae 3A1MCHIOBATH HAIIS 3 BiAMOBIIHICTIO BUMOIaM 3aKOHO/1aB-
CTBa TIPOIIECIB 1000PY KaHAWUIATIB, iX pe3yabTaTiB Ta camoi ocolu, 1o pe-
komentoBana BKKC. BukoHanHs 1i€l ()yHKIIIT 30BCIM HE BUMarae rnepeBipku
MiJICTaB BUCHOBKIB, 3pO0JICHUX CTOCOBHO KaHJM/ATa B MPOIECI MPOLIETYP
fioro BimOOpy Ta 0COOIMBO MOBTOPHOI MepeBipku (BKoTpe!) HOro 3HaHb y
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¢dopmi pedepary i T. 1. Jlo TOro — HaISIOBY KOHCTUTYLIHHY (QYHKIIIO Y
BH3HAYCHUX (hOpMax HATIISTy MAIOTh 3/IIHCHIOBATH TUIBKH O(IIIHHO TpHU3Ha-
4eHl wieHn Buioi pagu rocTuii Ta axk HiK He IpaliBHUKY 11 arlapary, sKi
32 3aKOHOM HE€ MOXKYTbh MaTH HaIvIsIOBUX TOBHOBAXKEHb.

3riIHO 3 HaBEeJICHUMH BUCHOBKaMH, C(hopMyITbOBaHI MPOMO3HUILi PO
BHECEHH: BIAMOBIAHUX 3MiH 10 3akoHy Ykpainu «[Ipo Bumy pamy roctu-
.

BucHOBKH 3a MaTepianaMu JOCITIKCHHS Ta pO3pOo0OIeHi IPOMOo3nIii y
BcTaHoBieHOMY TopsiaKy IIpesnnenrom Axaznemii B. 5. Tamiem nomani no
Minictpa roctuii Ykpainu M. B. Oninyka ta ['onosu Komitery BepxoBHoi
Panu Ykpainu 3 nutans npaBocyaas C. B. Kisanosa. [1po nposenene jo-
CIIIJPKEHHS Ta HOTo Mporno3uLii Hagiciaana iHpopMmaris [Ipesunentosi Ykpa-
iam B. A. FOmenky.

Marepiasiu OCIIIKEHHS Ta BHECEHI IPOIO3HLIT IaHY€EThCsE 00rOBOPU-
TH Pa30M i3 CyAIsIMH, OpraHaMHU CyUIiIBCHKOI'O CaMOBPSIlyBaHHS, HAyKOBLISIMH,
npeJIcTaBHUKaMH TpoMasicbkocTi y M. Kuesi (ke nposegero 10. 06. 2008
p.), y perioHax, a TakoX y JIpyKOBaHUX BUAAHHSX. JIOCTITHUIILKUI KOJIEKTUB
MIPOJIOBXKUTH JOCII/PKEHHS, TIEPeTyCiM 3 TUTaHb, 110 MOTPEOYIOTh HAYKOBUX
METOJIIB 1 3aC00iB, Ta THX, IO MiJHSITI MPH OOTOBOPEHHI. 3ampoNIyeEMO 10
criBopartli ¢axiBIiB i3 MATaHB, IO € MPEIMETOM JIOCIIHKEHHS, a TAKOX J10-
HOPIB, sIKi 3alliKaBJIeH] y PO3B’si3aHHI OCTaHHIX, Ta MOTJIU O HAJATH Y IIbOMY
MarepiaibHy MiITPUMKY, HacamIiepe]| y 3a0e3nedeHHI PO3IIUPEHHSI JOCITi-
HUIIBKOTO KOJICKTUBY HEOOXiTHUMH (DaXiBLISIMHU.
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0. Tomkina, KaHOUAAT IOPUIUUYHUX
HayK, CTapIIui HAyKOBUH CIIBPOOITHUK
HAyKOBOTO BiJIUTy 1O 3B’sI3KaX 3 Aep-
KaBHUMH, CyJOBHMH, TPABOOXOPOHHH-
MU opraHaMu KniBChKOTO perioHanbHO-
ro neHtpy AllpH Vkpainu

HaykoBi 3acaam 3acToCyBaHHSI METO/IIB
npogeciiHOro Biid0py CTOCOBHO KAaHAUAATIB
HA MOCaH CYIIiB 3 MeTOK NPOoQiIaKTUKH
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CYyIIiBCHKOI HeTOOPO4YeCHOCTI

VipaiHCHKOMY CYCITIILCTBY JIaBHO BigoMa moTpeda cynosoi pedopmu. Ii
3MIHCHEHHS Ta JOCSATHEHHS MOKJIAACeHOI Ha Hel METH 3HAYHOIO MipOIO BUPI-
IIYETHCSI Yepe3 MOKPAIICHHS KaJIPOBOTO CKJIIAaLy CY/A/IB, IEPeIyCiM 3a paxy-
HOK TIABHILIEHHS 1X Mpo(deciiHuX Ta MOPaJbHO-CTUYHHX SKOCTEH Ta CTaH-
JIAPTIiB CYJIIBCHKOT MOBEAIHKU. JJOCATHEHHS IbOTO MEPEBAXKHO 3AJICKUThH
BiJI PaBUJIBHOTO JJO0OPY KaHIUJIATIB HA MMOCAJU CYIB, Y TOMY YHCII BiJ{
NepeBipkH X mpodeciiHuX 1 MOpalbHHX sIKOCTel. Ha Takuii actiekT cymo-
BOr0 pehopMyBaHHS He pa3 BKa3yBaJl KEPIBHUKH CYJJOBOT CHCTEMH. AKIICHT
Ha [[bOMY POOMIIHN 1 Jesiki HayKoBIIi, 30kpema 0. I'pomeuii, I. Mapoukis,
JI. Mocksuuy, C. [Toakonaes, C. [Ipunyipkuii Ta iH.

[Tin yac gOCHIKEHHS, POBEJCHOTO KOJICKTUBOM HAYKOBOTO BIIJILTY 11O
3B’s13Kax 3 JePKaBHUMHU, CYJIOBUMH, TPABOOXOPOHHUMH OpraHamu Axkaaemii
MPaBOBHX HayK YKpaiHW, IO CIPSIMOBYBAJIOCS HAa BUBUCHHS CTaHY 3aKOHO-
JTABUOTO PETYJIIOBAHHS TOPSIKY 1000PY, MiATOTOBKY, BU3HAYCHHS KBaTi(]i-
Kallii KaHJAMJAaTiB Ha TI0cay CY/I Ta iX peKOMEeH/IAIT IJIsl TPU3HAYCHHST Ha
110 Tocay'*, Gys10 BUSBJIEHO, IO IIEPEBipKa KaHUIaTiB HUHI B OCHOBHOMY
CTOCY€EThCS iX MPABOBUX 3HAHb, 1 MEHIIIOI MipOt0 — MpodeciiiHuX Ta MO-
panbHuX sikoctel. [Tpu BU3HAYSHHI OCTAHHIX BUKOPUCTOBYIOTHCS TOJIOBHUM
YUHOM 3ac00H, SIKI MajIi MICIIE IIe 32 PaJITHChKUX YaciB: 30UpaHHs Xapak-
TEPUCTHK, BII3UBIB, TpoBeAeHHs Oecin. Taki 3aco0u, SK MpaBuiio, HE AAf0Th
00’exTrBHOI iH(OpMaIii, a, HaBMAKH, HAIAIOTH Tl Cy0’ EKTHBHOTO XapaKTepy
Ta [JIbOBOI 3ai1HTEPECOBAHOCTI, aJXKe HE MaIOTh ITiJI COOOK0 YITKUX KPUTEpi-
1B OLIIHKY 3a3HAYEHUX SIKOCTEN KaHU/ATIB.

Pa3om 3 nuM, Ko MOBa K€ Mpo SKICTh BUKOHAHHSI KOHKPETHUX BUIIB
CYCIIIJIBHOIL AisTBHOCTI, TIPO JOCSITHEHHS CYCIUIFHO 3HAUYIIUX IiJIeH, MO-
pajibHI XapaKTePUCTHKU HE MOXYTh OyTH HE3aJIC)KHUMH BiJ| 3I0HOCTEH
cy0’ekra, BiJj HOrO0 CXMJILHOCTEH /0 BUKOHAHHS MIEBHOTO POAY JisUTBHOCTI,
BiJl HOrO eMOLIiif, SIKi CYIPOBOKYIOTh JOCATHEHHs Ta HeBaadi’. Tok HasiB-
HOCTI y KaH/JW/aTa Ha BUKOHAHHS MEBHOI JISUTBHOCTI SIKMXOCh MOPaJIbHUX

! Binblu JOKIHO MPO I AOCITIPKECHHS HICThCs y CTaTTi HOro KepiBHHKA, aKa-
nemika A. I1. 3axamroka, sika myOIiKyeThCs y IIbOMY XK BHITyCKy «BicHuKa» i 3 mormo-
BIJIIIO MIPO PE3yABTATH SKOTO BiH BHCTYNHB Ha PO3IIMPEHOMY 3aCilaHHI «KPYIJIOTO
croiy» 10. 06. 2008 p. y Kuicbkomy perionansHomy nentpi AIIpH Ykpainu. Ha 1ip0-
My 3aciJJaHHI aBTOpKa pOOWIIa CITiBIOTIOBI/Ib, OCHOBHI MOJIOKEHHS SIKOT BiJITBOPIOIOTh-
csy il cTaTTi.

2 lus.: Pasun A. B. Ctpykrypa Mopanu. B cBsi3u co crarbeii P. I. Anpecsina «Ilo-
HATHE 00IecTBeHHOH Mopanm» (Bompockr punocodun. —2006. — Ne 5). — [Enexrpon-
Huil pecypc]. — Pexxum noctymy: ethicscenter. ru/biblio/razin. html.
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XapaKTEePUCTHK 3a BIIICYTHOCTI y HBOTO 1HTEpEeCY, CXHIBHOCTEH, 3M10HOCTeH
JIO €T ISUTbHOCTI HEZ0CTaTHRO, 00 3a0€3MeYUTH Y TIOBHOMY 00CSI31 SIKICTh
BUKOHAHHSI HUM CBOiX MpogeciiHMX 000B’sI3KiB. Y 3B’SI3Ky 3 UM 32,1715 BU-
SIBIICHHSI 37[I0HOCTEH NPETEH/ICHTIB Ha BUKOHAHHS TICBHOI JMisIIHOCTI, Ha
OCHOBI IKUX (POpMYFOTHCA MPOdeciiiHi Ta MOPaIIBbHI SIKOCTI, Y ASSIKUX raly3sax
JIIOJICHKOT AiSITEHOCTI BUKOPUCTOBYIOTHCSI METOM ITpodheciiHOoro Big0Oopy.

CyTHicTh mpodeciiinoro Bixdopy Ta iioro Metosis.

VY criemianbHii JiTeparypi mpodeciiHuii Bigbip NPUHHATO BU3HAYATH SIK
NpOLICAYPY BUBUCHHS Ta BU3HAYCHHS OCi0, SIKi 32 CBOIMH 1HAMBITyaIbHUMU
0COOIMBOCTSAMU NCUX0(]131070TTUHOTO 1 IICUXOJIOTIYHOTO PiBHIB HAMOLIbIIIE
BiJINOB1/Ial0Th BUMOTaM IE€BHOI Mpodecii, B pe3yJabTari 4oro BU3HAYa€ThCS
npodeciiina MpuAATHICTH a00 HENPHUIATHICTh KaHAnAaTa. Taka mpouemxypa
IPYHTYETHCS HA 3aCTOCYBaHHI METOIB MIKAMCUUIUIIHAPHOT Taly3i 3HaHb,
10 OXOILTIOE MCUX0(Di310JI0TII0, TICUXOJIOTII0, Y TOMY YUCI IOPUAUYHY Ta
CYIOBY, €THKY, a B IesIKii yacTHHi 1 MeaniHy. Ha iX mokasHukax IpyHTY€Thb-
cs1 mpodeciorpadiss — Hayka, sika BUBYAE MPOQeCiro, BUSBISE ii 3MICTOBHI 1
CTPYKTYPHI OCOOIMBOCTI, PO3KPUBAE BIACTHUBE Ipalli HAIIPYKEHHS Pi3HUX
MCUXIYHUX (PYHKI[IH 1 HA OCHOBI IIbOTO OKPECITIOE CIIEKTP BiAMOBIIHUX BUMOT
JI0 JIIOIMHU SIK Cy0’eKTa 3a3Ha4eHol npodeciiHoi misubHoCTi'. BigmosigHo
JI0 ToukH 30py Bigomoro ncuxonora K. K. [Tnatonosa, 31106HOCTI — 11€ CTY-
MiHb BIJIOBITHOCTI OCOOUCTOCTI B L{IJIOMY MEBHIN JISUIBHOCTI, 110 PO3KPH-
Ba€THCS Yepe3 CTPYKTYPY 1Li€l 0COOUCTOCTI Ta BUMOT JIO HEi 3a3HAYEHOTO
BUJY JisbHOCTI. TibKM 3p03yMIBIIN 3arajibHy CTPYKTYPY OCOOHUCTOCTI B
IIJIOMY, MOKHA 3pO3YMITH 1 BiJHOIICHHS 10 Hel 3ai0HOCTel. HaBmaky, He-
3/IaTHICTH (TIOTaHi 3MI0HOCTI) — IIe TaKa CTPYKTypa 0COOMCTOCTI, sIKa € He-
CIIPHUSATIMBOIO JUIS OIIAHYBAHHS ICBHUM BHJIOM JisUTHOCTI, BUKOHAHHS 11 Ta
YIOCKOHAJICHHS! B Hiif; 11 CTYIiHb HEBIJIIOBIIHOCTI OCOOMCTOCTI BUMOTamM
neBHOT IisuibHOCTI?. TakuM yuHOM, Tpodeciorpadiune BUBYEHHs IEBHOTO
BUJY JUSTLHOCTI, HacamIepes 1l ICUXOJIOTiYHUE aHalli3: a) IoTloMarae Bu-
3HAYUTH MOTPIOHI CIIEIiaNbHi 1 3arajbHi 3A10HOCTI Ta SIKOCTI 11 BUKOHABIIS;
0) 103BOJISIE OKPECIUTH MPOQECIHO 3HAUYIII IHTEPECH, BOIbOBI, EMOIIIHHI
Ta MOTHBAIliliHI XapaKTePUCTUKH, KOMYHIKaTHBHI, OpraHi3aTopChKi, Crelli-
aJIbHI JIIJIOB1 SKOCTI BUKOHABIIS, B) Ja€ MOYKJIMBICTh BU3HAUUTHU IICHXOiar-
HOCTUYHUU THCTPYMEHTapil JIJIsl BUSBICHHS Ta peecTparlii BiJMOBITHUX
MOKA3HUKIB, SIKi CITy’)KaTh EMIIIPUYHOIO0 OCHOBOIO JIJIsl MU epeHIlianii KaHam-

' Tus.: Bapko B. L, Ipxin FO. B., Hewepem T. B., Illanosanog O. B. TIpodecio-
rpadigHuil ONIMC OCHOBHHX BHJIB JisUIHOCTI B OpraHax BHYTPIIIHIX CIpaB YKpaiHH:
Ipakrny. moci6. — K., 2007. — C. 8.

2 lus.: I[lnamonos K. K. TIpoGremsr criocobHocTeit. M., 1972. — C. 87.
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JatiB Ha ipodeciiiHo MPUIATHUX 1 HEMPUIATHUX.

Mertomu podeciitHoro Bigdopy, K MPaBUIIO, MAIOTh CTAHIAPTHHUHN aJro-
putMm. Leit anropuT™ y cBOiil 3araibHild XapaKTepUCTULI Nepeadadae Taki
KOMITOHEHTH: a) BU3HAUCHHS MPO(eCciiiHNX BUMOT Ta AKOCTEH, IKUM Ma€ BiJ-
TMIOBi1aTH BUKOHABEIIb IIEBHOT AisUTBHOCTI; 0) iIeHTU]IKAIliL HASBHOCTI Y 0CO-
0w, 1110 IpeTeH/y€e OyTH BUKOHABIIEM ITI€T JIISUTHOCTI, ICUXO0(]1310JI0TIUHUX Ta
TICUXOJIOTTYHUX OCOOIMBOCTEH, SIKi I03BOJISIFOTH JIarHOCTYBATH il 310HOCTI /10
i€l OisTPHOCTI; B) OI[IHKA MPOSIBY Ha MPAKTHIIl y MOBEAIHII Ta KOHKPETHUX
BYMHKAX KaHJUaTa y BUKOHABIII MOTPIOHUX MpodeciitHuX sKocTel a0 HeBi-
MOBITHOCTI HUM. Y clieliallbHil JTiTeparypi 3 mpodecitHoro Bigdbopy T0Ka-
HO pO3IVIAJAIOTHCS Ta OOIPYHTOBYIOTHCS 11i KOMIIOHEHTH.

3a3HaueHi METOM BUKOPUCTOBYETHCA Y CBITI B J0OOpI Ta mepeBipii
KaHJU/ATIB Ha TI0CAJIU COIIaJIbHUX TE/IaroriB, BiliCbKOBOCIYKOOBIIIB, TI0-
KEKHUKIB, PIATYyBaJIbHUKIB, MPALliIBHUKIB MPAaBOOXOPOHHHUX OPTaHiB TOIIO,
IHAKIIIE KOKYYU — Yy TUX BHJIAX JIFOJICHKOI JIISUTBHOCTI, sIKa OB’ si3aHa 3 BU-
COKMMH TeMIIaMU poOOTH, Ae(pilUTOM Yacy, HasBHICTIO BUCOKOTO PiBHS
HEPBOBO-EMOIIHOT HAIIPYTH, MiIBUIIEHOO BiIMOBIJAIBHICTIO Ta 1HITHMHA
YUHHUKaMH. J[OCBIiJ, HAKOMTMYEHUH 32 Yac BUKOPUCTAHHS METOJIB mpode-
ciiiHoro BiZI0OpY y pi3HUX chepax JHOACHKOT AIsUTLHOCTI, OKa3aB, 110 ICH-
XOJ1arHOCTUKA OCOOHMCTICHUX Ta MPO(ECIifHO BaXKIIMBUX SKOCTEH 11 BUKOHAB-
LiB JJO3BOJISIE€ IPOBECTH BiJ0ip (haxiBIiB HA OUIBII BUCOKOMY, HAYKOBO 00-
[PYHTOBAaHOMY PiBHI, Y0T0 HABPSII UM MOXKHA JOCSITH IHIIMME 3acobamu’.

3acTtocyBaHHA MeTOAiB nMpogeciiinoro Bindopy B iHINX KpaiHax
CTOCOBHO KAHAU/ATIB y Cy1i.

[Tig yac HAMIOTO JOCIIHKEHHS 3’ COBAHO, 1110 METOU MPOQeCiiHOTO
BiZIOOpPY BUKOPHCTOBYIOTHCS Y CBITi 1 CTOCOBHO KaH/AWAATIB HA TIOCATN CYJIIB.
He ocranHro poJb y 3aIpoBaPKeHHI ITUX METOJIIB Y PI3HUX KpaiHax Bimirpa-
JI MDKHAPOJHI JOKYMEHTH, SIKi CBi4aTh MPO Te, 10 A00Ip KaHAUAATIB Y
cyil mOTpiOHO 3/1IMCHIOBATH 3a iX 0COOMCTICHUMU 3A10HOCTIMHU 0 Ii€T
npodecii.

Tak, B OCHOBHHX IPUHIIMITAX HE3AJICHKHOCTI CYJIOBUX OPTaHiB, CXBAJICHHUX
pesomonisivu 40/32 Ta 40/146 I'enepansHoi Acam6nei OOH Bin 29 nucronana
ta 13 rpyaust 1985 p., 10 TaKUX MPUHIMITIB BiIHECEHUH J1001p 0Ci0 Ha Cy10Bi
M0Cca i 32 BACOKMMH MOPAJIbHUMH SIKOCTSIMH Ta 31i0HocTaMu. [Tpu ibomy
BKa3y€ThCs, [0 JJIS IEPEBIPKH HASIBHOCTI OCTAHHIX MOYKE 3aCTOCOBYBATHCS

! JTus.: Yebukin O. KoM’ toTepHe TE€CTYBaHHS 0COOUCTICHUX MpOodeCiiiHO Bak-
JIUBUX SIKOCTEH MaricTpiB aep)kaBHOTO yrpasiiHHs // BicHuk nepxaBHOI ciryxOn
Vkpainn. — 2002. — Ne 2. — [EnexrponHnit pecypc]. — Pexxum nocrymy: http://www.
guds. gov. ua/control/uk/publish.
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Oynp-AKuil MeTOJ] 1000pPY CY/UIiB, a0H TUIBKH BiH TapaHTyBaB BiJ iX MMpU3Ha-
YeHHsI 3a HecTpaBeIIMBUMH MoTHBaMu'. Y TTosCHIOBAIEHOMY MEMOpaHIyMi
Jo €Bporetickkoi xaprii mpo 3akoH «IIpo craryc cyani» (CtpacOypr, 8—10
mrHs 1998 p.), BU3Ha49atoun Kputepii BitOOpy KaHANUIATIB HA TIOCAIy CYyII,
BKa3y€eThCs, 110, TEPII 3a BCE, IO TAKUX CIIiJ] BIIHECTH 3/1I0HOCTI KaHAMaTa
BIJILHO OI[IHUTH CUTYANiI0, SKa TIPOIIOHYETHCS JI0 PO3MIISIY CY/IL, 110 Tepe/-
Oayae cBOOOy MUCIICHHS, 37I0HOCTI MPOAEMOHCTPYBATH HEOOXITHY ISt
3JIACHEHHS CY/IIIBCHKHUX TOBHOBAYKEHD HE3aJICXKHICTh, 3AATHICTH MPABHJILHO
32CTOCYBATH 32aKOH, 1110 € CBITYEHHIM OJJHOYACHO IIMOMHY MPaBOBUX 3HAHD
Ta BMiHb 3aCTOCYBATH iX Ha MPAKTHUII, [0 HE 32BN 30iraeThesi. Takoxk WIeTh-
¢4 mpo 3Mi0HICTh KaHIUIaTa BU3HAYUTH CBOIO MOBEAIHKY SK CyIi HA mi-
CTaBi MOBAry /I0 TiTHOCTI JIIOAUHM, 0 TIOCTAE MEPEJT FOCTHUIIIEID HEPIIKO Y
JIOCTAaTHBO CKJIaTHOMY cTaHOBHImiZ. [To1i0HI BUMOTH MICTATBCS 1 B IHIIHX
MDKHAPOIHUX IOKYMEHTaX. SIK BUIHO, Y HUX BU3HAYAJIbHE MICIIE Bi/JBOXUTHCS
TIEBHUM €THYHUM, TICHXOJIOTTYHAM Ta HaBITh IICUX0(1310JI0TTIHIM 3710HOCTSIM
KaH/n/aTa y Cy[uli, IA€ThCsl IPUMIPHUI NIepeltik TaKuX 3i0HOCTEH.

VY Pocii me y 1997 p. Panoto cynni Pociiicekoi Denepartii Oyno npu-
HHATO PO3pOOJICHY MCUXOJI0TaMu Iporpamy «MeauKo-ICUuX0I0THIeCKOe
COIIPOBOXKJICHUE, TPO(DITAKTHKA ICHXOTPABMHUPYOIIETO BO3ACHCTBHS (hak-
TOPOB MPO(}HECCHOHANTBHOTO CTPecca U BOCCTAHOBIICHHE 3I0POBbS CyIeh.
Bona Oyna BunpoOyBaHa B ApXaHTeIbChKiil 00acTi 1 3ro/IoM MoIIMpeHa Ha
iHm repuropii Pociiickkoi depeparii. Boke Togi, sk BiazHauuB [ eHepaibHUN
nupexrop Cynosoro aenapramenty Bepxosnoro Cyny Pociiicekoi @enepanii
O. I'yce, cTano 3po3ymiio, oo cyJau NOTPIOHO 3a0e3redyBaTH BIACHOIO
HICHXOJIOTIYHOIO CITY)0010°.

VY 2002 p. Pagoro cyanis Pociiicekoi deaepanii npuitHITO MOCTAaHOBY
I[OJT0 TICHXOJIOTIYHOTO 3a0e3MeUCHHS CYI0BOI MisITbHOCTI Ta BAKOPUCTAHHS
METOMIB IICUXOAIarHOCTUYHOTO 00CTEKEHH OCOOUCTOCTI KaH AU 1aTa Ha 110~
cany cyani. Y Iild MOCTaHOBI 3a3HAYECHO, 110 BUKOPUCTAHHS JIOCATHEHb
TICUXOJIOT1UHOT HAayKH Y TipodeciiiHOMY BiOOPi KaHMIATiB HA TIOCATy CY/I-
JUl JI03BOJIUTh HE TIJIbKU BUSIBUTU 0C10, HAHOUIBII IPUJATHUX 10 JTIsTIBHOCTI

! MixkHapoiHi cTaHgapTu He3alexHOCTi cynui: 36ipka gokymenris. — K.,
2008. -C. 17.

2 EBporeiickas xapTus 0 craryce cyaei u [1osICHUTEIbHBIH MEMOPAHIYM. —
CrpacOypr, 8—10 utons 1998 r.: Ilep. ¢ dp. [Iporpama mo pa3BUTHIO U YKPETICHHIO
JIEMOKPaTHYECKOW CTa0MIBHOCTH. — [ EnmexTpoHHMii pecypc]. — Pexxum nocryiry:

http://www. coe. int/t/e/legal/co-operation/professionals/judges/instruments
and_documents.

> ®emuny U30aBAT OT CTPAXOB C MOMOIIBIO MITATHBIX HCUX0NOroB. (17 sHBaps
2005 r.). — [Enexrponnuii pecypc]. — Pexxum poctymy: http://www. cdep. ru/material.
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3 BIJIIPABJICHHS TIPABOCY/IIISI, aJie i 3aXUCTUTHU CYCIUILCTBO Bl HEraTUBHUX
HacHiakiB mpodeciiiHoi He3MaTHOCTI MPETEeH IEHTIB, SKi HE BiIMOBIIAIOThH
BHMOTaM CYy/IiBChKOT mpodecii'. EkciepuMeHTanbHi MCHXOiarHOCTHYHI
00CTeXKEHHS KaHJMJIaTiB Ha MOCa I CYIIIB MPOBOJSTHCS B Pocii 1 jorerep,
BE/IEThCS TAKOXK AKTUBHA HAyKOBa AISIbHICTD y LIbOMY HaIlPSMI.

[oniOHa excriepuMeHTaIbHA POOOTa 3armoyarkoBana i B Pecmyomini bino-
pyce®. V 1iit kpaiHi, IpyHTYIOYHCh Ha TIPUHHATHX Y CBITI cHCTeMax mpode-
CifHOT 1IarHOCTUKH, BUKOHAHO HU3KY KOMITJIEKCHUX HAyKOBHX JIOCIIIKEHb
y Tany3i npogeciorpadii Cy10BO-rocnoaapchbkoi isUTbHOCTI CIEIaiCTiB 1
CYIUIIB, TAKOXK ITPOBE/ICHI pOOOTH 3 MPOTHO3YBaHHS MPodeciitHol e(heKTUB-
HOCTI TIPAI[iBHUKIB TOCHONAPCHKUX CY/IB, 32 PE3ylbTaTaMy Y0TO 3aKIaaeHi
OCHOBH HaBYaJIbHO-METOIMYHOI CUCTEMH PO3BUTKY 1 TPEHIHTY IpodeciiiHo
BaKJIMBHX SKOCTEH CIEMiaNiCTIB 1 CYIIiB TOCIIOMAPCHKUX CYIiB.

Oxkpewmi onepartii nmpodeciiftHOTO Bi0OPY KaHAMIATIB HA TTOCANy CYII
3aCTOCOBYIOThCS 1 B iHIINX KpaiHax. Tak, y Hinepnannax mins 3’scyBaHHS
HAsBHOCTI y HUX MOPAJIbHO-IUJIOBHUX SIKOCTEH Ta MCcuxo(di3ionoriyHux 3i-
OHOCTEH y crienianbHO CTBOpeHOMY Jutst 11iel metu L{eHTpi mpoBoanuThCS X
TICUXOJIOT1YHE TECTYBAHHSI 1 OLIHKA MOXKJIMBOCTEH MpaIloBaTy Ha Ll 10-
cani*. Tlepesipka mpodeciiiHoi MPUIATHOCTI Ta 0COOUCTHX SIKOCTEH KaHIH-
JaTiB y cyqi 3aiicHIoeThes 1y Benukiit bpuranii 3a Bcranoneanmu Cygio-
BOIO aaMiHicTpaniero i BeaudHoCTi — BIiJMOBIIAJIBHOIO YCTAHOBOIO 32
MPU3HAYCHHS HA CY/IIBCBKI MMOCATH — KPUTEPIAMH BiOOpy”.

[Ipu upoMy 3a3Ha4yeHi BUIIE KOMIIOHEHTH aIrOpUTMY NpogeciiHOro Bin-
00py aIanTyOThCs 10 CYIUIIBCHKOI JAsUTbHOCTI. Tak, nepuuii komnonenm 3a-
3HAYEHOTO aJITOPUTMY ITOB’SI3YETHCS 13 BAMOTaMH JI0 MalHOy THHOTO TIPE/ICTaB-

"' O NCUXOJIOTHYECKOM 00CCIICUCHUH CYICOHOM AESTEBHOCTH M UCTIONB30BAHUH
METOJIOB IICUXOIMarHOCTHYECKOT0 00CIeI0BaHNS JIMYHOCTH KaHANAaTa Ha JOJDKHOCTD
cyneu: [locranoenenue Coseta cyneit Poccuiickoii denepannu ot 26 nexadps 2002 1.
Ne86. — [Enexrponnuii pecypc]. — Pexxum pocrtymy: http://www. ssrf. ru/ss_detale.

2 O cOBepIICHCTBOBAaHUH PabOTHI C KaJAPaMH B CUCTEME XO3SHCTBCHHBIX CYIOB
Pecny6nuku Benapycs: [Tocranosnenue [Ipesnanyma Briciiero Xo3siicTBEeHHOTO cyaa
Pecny6nuku benapycs ot 27. 11. 2003 roma Ne 35. — [Enextponnuii pecypc]. — Pexxum
noctymy: http://www. court. by/legal-documents/presidium-acts.

3 us.: Kamenxos B., Caeaiioax []., Caeatioax C., @ponos I O nipodheccnoHab-
HOM Toa00pe 1 OIIEHKE IesITeIbHOCTH Cy[el X03sicTBeHHOTro cyaa // BectHuk Boic-
mero Xossicreennoro Cyna Pecniyonuku benapycek. —2004. — Ne 8. — C. 65.

4 TuB. neraiapHO: YKpaiHChKi cymai mpo BisuT 1o Hinepnanais / Tadopmariiianit
BicHUK Bumoi kBamidikamiiinoi komicii cynniB Ykpainu. — Ne 2(3). — 2007. — C. 26,
27.

5 us.: Bieyn C. J106ip xaunuaatis i kamidikaiis cyanis y Benukiit Bpuranii. —
[Enexrponnuii pecypc]. — Pexxum noctymy: http://www. yur-gazeta. com/article/803/.
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HUKA CYIUIIBCHKOT poecii B IHTENICKTyalbHIl, eMOILIIHHO-BOJILOBIH, JIUTOBIH,
MOpabHii Ta iHImMX cdepax. Bigomi pizHi kiacudikaiii npodeciiHux sKoc-
Tel 1 BIACTUBOCTEH KaHIMAATIB y CY/IIi. IX Tepesik MOKHA BU3HAYMTH Ta
kiacu(ikyBaTH, HAPUKIIA, TAKMM YMHOM: MOPAaJIbHO-ILI0BI — ITEBHUI pi-
BEHb NIPAaBOCBIJIOMOCTI, COIiaJIbHOT B/IMOBIIATBHOCTI, YECHICTh, MYXKHICTb,
COBICHICTb, IIPUHIUIIOBICTh, 000B’I3KOBICTh, CyMJIIHHICTh, PETEIBHICTH 1 T. I1.;
ni3HABa/IbHI — BUCOKHI PIBEHb 1HTEIIEKTYAILHOTO PO3BUTKY, THYUKICTh PO-
3yMOBHUX MPOIECIB, CIIPOMOXHICTB 0 aHAII3Y i y3araJbHeHHS iH(popMaii,
YMIiHHSI PO3PI3HSITH TOJIOBHE 1 APYTOPSIHE, CIIOCTEPEKIIMBICTh, TBOPYE MHUC-
JICHHSI; KOMYHIKaTUBHI BIIaCTUBOCTI — BMIiHHS BCTAHOBJIIOBATH Ta MiITPUMY-
BaTU IICUXOJOTTYHUN KOHTAKT 3 YUaCHUKAMH IPOIIECY Ta 3arajioM 3 TpOMajisi-
HaMHU, JIOOPO3UUIUBICTh, BIJIbHE BOJIO/IHHS CJIOBOM, CAMOKOHTPOJIb 1 T. I1.;
0COOMCTIiCHI — a/JieKBaTHa OI[IHKA Ta CAMOOI[IHKA, CAMOCTIHHICTD 1 HE3aJIeK-
HICTb, CMIJIMBICTh, AKTHUBHICTb, BiIOBIJAILHICTE' .

Ha nymKy okpeMHX pOCIHCHKUX YYE€HUX, KaHIAHJIATH HA MOCaId CYII
TTOBMHHI BOJIOAITH 3AiOHOCTSIMH JI0 HAKOITMYEHHS aHaJIi3y 1 OLIHKH MOTPi0-
HOT IOpUAMYHO-3HAYYIIO1 iH(opMallii; 0OMeKeHHS ceOe Bifl BIUIUBY MHCHMO-
BO 3aKpIIUIEHUX MaTrepiaiiB CIIPaBH, SIKi CHPUSIOTh BUHUKHEHHIO TICHXOJIO-
TiYHOI YyCTAaHOBKHM; BHOKPEMIICHHSI CYTTEBOTO Ta BiJOKPEMJICHHS (DaKTiB Bij
eMOI[IHO-OI[IHOYHOTO CTABJICHHS JIO0 HUX; CTIHKOCTI BIJIHOCHO Pi3HHUX
€MOIIIHHO-PEYOBHX 3aC001B BILIMBY, MATETUYHUX 3aKJIMKIB 1 CCHTUMEHTAIIb-
HUX OLIIHOK’.

[{ikaBUM CTOCOBHO BH3HA4YeHHS KBami(ikalliiHUX BUMOT KaH/MJIATiB Ha
MOCAJIH CYJUIIB MOXKE BUSIBUTHCS 1 TIOCBIJ 1HIKMX Kpain, Hanpukiay CIIIA. 3a
MarepiasiaMiu AMEPUKaHCHKOTO TOBAPUCTBA CY/IJIIB, HAJIPYKOBAHUMH HEII[0-
JIAaBHO B OJIHOMY 3 TIPOBIJTHHX BHJIaHb, KOKHA SKICTh KaHAWJATa HA MTOCATY
CY/I «PO3KIIaJICHA» Ha OKpPEeMi XapaKTepPUCTHUKH, 3HAHHS KX 1 BMIHHS OTie-
pyBaTy SIKUMH JI03BOJISIE (PaxiBIFO BU3HAYUTH NMPOECIHY MPUIATHICTh Maii-
OytHboro cymi. Tak, 10 IKOCTeH, IKUM MMOBUHHI BiJIIIOBIIaTH BC1 Cy/IIi, ame-
PHUKAHCHKI CIIEIIaTiCTH BIIHOCSATH BIIOBIIHUI BIK, HAJIGXKHUI CTaH 3710pOB’s,
a TaKoX OE3CTOPOHHICTD, MPAILOBHUTICTh, MOPSIHICTh, TPOPECIiHI HABHYKH,
3B’SI3KM y TPOMaJIi, COIaJIbHY CBIJIOMICTb; 0 TOJJaTKOBUX SIKOCTEH (BOHU
CTOCYIOTBCSI CY/IIIB OKPEMHUX CY/IOBHX 1HCT@HIIiii) — BOJIOIIHHSI IIEPOM, Pillly-

! TuB.: 3axanox A. I1. TpobGrnema 3arnpoBapKeHHs] BU3HAYCHHS IPOQeciiiHol Bij-
MOBITHOCTI KaHAMATA Ha TTOCaILy CYIII MeToaMu podeciitHoro Bimoopy / Axamemist
cyaniB Ykpainu: moris y MaitbytHe: Marepianu Mixkaap. koud., M. Kuis, 19-20 kBit.
2006 p. — C. 44.

2 Tus.: Anusckepos M. A., Eneanviueg B. @. O MCHXOIOTHYECKOM 00€CIeIeHIN
nestenbHOCTH cynoB // Poccuiickuii cymbst. —2004. — Ne 5. — C. 12.
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YiCTh, TEMIIEPAMEHT CYJIJIiB, OPATOPChKE MUCTEIITBO, aJIMiHICTPATUBHI 3]1i-
OHOCTI, HABUKH OCOOKMCTOTO CITIKYBaHHs'. Y Ha3BaHHX Marepiaiax pPO3KpH-
BAKOThCS 1 3MICTOBHI XapaKTEPUCTHKH KOXKHOT 3a3HaYCHOI siKocTi. Hanpukiias,
0e3CcTOPOHHICTH 03HAYAE 3ATHICTH CY/IJIi CTABUTHUCS JI0 CIIPAaBH 00’ €KTHBHO,
HE3aJIeXKHO BiJ] 0COOUCTOCTI CTOPiH 00 0COOIMBOCTEH ITpeaAMETa CIIOpY, PO3-
DIAAaTy (GaKTh y Cy/i HEMTPaIbHO Ta BUXOISYH 3 ITUPOKUX MOMVISAIIB, ITHOPY-
Baru ocooucTi nepesard. IlpanboBUTICTH Nepen0davyae BiIIaHICTh, OaXKaHHS
MIPUCBSYYBATH JOCTATHIHM 200 HABITh TOHATHOPMOBAHUIA Yac JJIsl 3aBEPIICHHS
3aBJlaHb, CTAPAHHICTh, TOOTO CTAOLIbHE 1 MOCTIHE JOKIaIaHHs 3yCHIIb 110
3aBJIaHHS, SIKE BUPILIY€ETHCS, @ TAKOXK IMTYHKTYaJIbHICT, 1[0 O3Ha4Ya€ MaTH 3BHY-
Ky BYACHO BIJIKPMBATHU 3aCiIaHHsI CyJ1y, PILIYYiCTh, sIKa BKIIIOUAE OaXKaHHS Ta
37IaTHICTh YXBAIIIOBATH PILlICHHS 3 IEPEKOHAHICTIO Ta Oe3 Baranb. IlopsaHicTs
03HAYa€ IHTEJIEKTyalIbHY YECHICTh, MOPAJIbHY CHITy Ta TipodeciiiHy cripaBes-
JIUBICTh, TaKa SKICTh BUMAarae BiAUYTTS TiHOCTI, HAIHHOCTI Ta abCOMIOTHOT
[IAPOCTI, HETOXKTHOT ETHYHOCTI> Ta iH.

BueHnMu pornoHy0THC i BapianTu mpodeciorpamu npodecii cymi’ —
JIOKYMEHTa, B SIKOMY Ma€ BiJI0OpakaTucsi KOMIUIEKCHa iH(oOpMallis mpo iH-
JIUBIyalibHI TICUXOJIOTIYHI, COIiabHI Ta ICUX0(i310I0T1UHI BIACTUBOCTI 1
SIKOCTI 0COOMCTOCTI.

Hpyeuti komnonenm anroputMmy npodeciiHoro BijI0OpYy CTOCOBHO KaH-
JU/IaTIB CY//Il MPOMIOHYETHCS K 1eHTH(hIKaIlis HASTBHOCTI B 0c00H, IO Ipe-
TEH/Y€ Ha CYAMIBCHKY MOCaay, NCUX0(]i3ioNOriYHUX Ta MCUXOJIOTTYHUX
0COOJIMBOCTEH, SIKi JI03BOJISIIOTH J1IarHOCTYBATH (TIEBHOIO MipOIO ITPOTHO3Y-
Barn) i npodeciiini 3110HOCTI 10 CyaIiBChKOI AismbHOCTI. [lepmi cimyxarb
nepeayMoBaMu (pOpMyBaHHS Ta MIPOSIBY OCTAHHIX.

SIK CBIAYMTH MPAaKTHKA 3aCTOCYBaHHS IICUXOIIarHOCTUYHOTO 00CTEXKEH-
HS KaHIUJATIB Ha i ocaau, 30kpema B Kypcbkiii obmacti Pociiicekoi ®e-
Jeparii, i yac igeHTudiKanii BAKOPUCTOBYIOTHCS METOIH, K1 CIIPIMOBY-
IOThCSI Ha BUSIBJIICHHSI IICUXOJIOTIYHOT XapaKTEePUCTUKU OCOOUCTOCTI KaH/H-
Jara, 30KpeMa MOTHBIB HOro BCTYIly Ha CY[AIiBCbKY poOOTy, PiBHS Ta 0CO-
OIMBOCTEH IHTENEKTY, CAMOOIIIHKH, KOMYHIKaTHBHUX Ta €MOLIIHHO-BOJILOBUX
SIKOCTEH, a TaKOXK MCUX0(i310JI0T9HOT XapaKTEPUCTHKU TaKoi 0COOH, B TOMY
YUCIIl YBaru, am’siTi, eMOIIIHOT CTIHKOCTI, 3/IaTHOCTI KaHUara JI0 aHai-

' Bubopu cyani y pizuux mrarax CIIA // Tudopmariiinuii BicHuk Buruoi ksati-
¢ikaniiiHoi komicii cyauiB Yipaiau. — Ne 1 (5). —2008. — C. 15.

2 Tam camo. — C. 16.

3 TuB., Hanpukian, Mockeuu JI. M. CtaTyc CyIyiiB: TEOPETHYHHI Ta TTOPiBHSIBHO-
npaBoBuii aHaniz: Monorpadis. — X., 2004. — C. 186—189.
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3y i y3aranbHeHHs iH(opMarlii, piBHs iHTYILIi, epymoBaHOCTI'.

VY CLIA, 3a Bxe 3raJaHiMU y LIl CTaTTI MaTepiaraMu AMEPUKaHCHKOTO
TOBapUCTBA CY/JIiB, JUII BU3HAYCHHS MPOQECIHHNX SKOCTEH 1 BIACTUBOCTEH
(haxiBIro 3 mpodeciitHoro BigOOpy MoTpiOHO: a) 3HATH, IO NEBHA SKICTh Y1
BJIACTHBICTh O3HAuae€, y YoMy ii 3MicT; 0) BUKOPUCTATH 3alPONIOHOBAHI Me-
TOAM (30KpeMa, KOMILICKC 3alTUTaHb) 010 BU3HAYCHHS MTOTPiOHOT AKOCTI YH
BiIacTUBOCTI. Hapasi cTOCOBHO BUSIBIIEHHSI 0€3CTOPOHHOCTI KaHAMIaTa Ha
nocajay CyJi moTpiOHo 3’sicyBaTh (OAEpIKaBIIH BiAMIOBI/l HA 3aITUTaHHS), Y1
MOK€ KaHJUIaT BUCTYXaTH apryYMEHTH BCiX CTOPiH MEPEe THM, SIK 30Cepe-
UTHCS BUKJIFOYHO Ha BU3HAYCHHI MUTaHb MPaBa; yu Oa’kae BiH OOMEXHUTH
JUSUTBHICTB 1 CTOCYHKH, SIKI MOXKYTh OTSHIIITHO BIUTUBATH Ha HOro poOoTy
Ha MOCal CyI/i; Y € JIarHOCTOBaHA 0c00a HACTIIBLKU XOJIOJHOKPOBHOIO,
1100 YHUKATH HEHAJISKHOTO BIUTMBY Ha HOTO PIILICHHS JIECTOIIIB 200 BOPOXKUX
KOMEHTapiB 1 KpUTHUKH 1 T. 1. 11{00 BU3HAYUTH MPanbOBUTICTh MaiiOyTHHOTO
Cy/Jli, aMEPUKAHCHhKUMHU CIEIialliCTaMU TPOMOHYETHCS OLIHUTH, YH € 15
ocoba CyMIIIHHUM MIPAlliBHUKOM, Y1 Oa)ka€ BOHA BUTpaYaTH Yac Ha BUKOHAH-
HS CBO€T pOOOTH MOHAI HOPMAJIbHY TPHBAJIICTh pOOOYOTO JTHS, IKUM YHHOM
151 0co0a BpIBHOBa)KY€ BUKOHAHHS CBO€T pOOOTH BIACHOPYY 3 Tepenadeto
000B’s13KiB Ta iH. > AHAJOTIYHI 3aX0/IU MPOIOHYIOTHCSI CTOCOBHO BH3HAYCH-
HS KOJKHOI 3 MMOTPIOHUX MPOQeCciiHUX AKOCTEH 1 BIACTUBOCTEH KaHAMUIATIB
y Cy[UIi: TIOPSAHOCTI, COLiaTbHOI CBIIOMOCTI, MPO(eCiiHUX HABUYOK, PilIy-
YOCTi, TEMIIEPAMEHTY Ta 1HIIHUX.

[ocany cynai moBHHHA 3aliHSATH JIIOAWHA, KA 3[aTHA Bipasy X IpH-
CTYNHUTH 0 CaMOCTIHHOTO 1 mpodeciiiHOr0 BUKOHAHHS CIYXO0BUX
000B’s13KiB>. ToK mpemitl komnonenm anropuTMy TpodeciitHnoro BigGopy
CTOCOBHO KaHJUJATIB Ha MOCAIy CYJJIi 3BOJUTHCS JIO OIIHKU MPOSBY Ha
MPAKTHUIII Ta Y TIOBEIIHIN KaHIuaTa MoTpiOHUX podeciitHux 3ai0H0CcTeH 1
MOpaJbHUX SKOCTeH. L[efl KOMITOHEHT 3HAYHOI0 MIpPOI0 Ma€ pealizyBaTUCs
IiJ] Yac MPOXOPKEHHS KaH/IUIAaTOM CIIeI[ialbHOT MPAKTUYHOT MiJIrTOTOBKHU. Y
pI3HUX KpaiHax, Jie ICHy€ MpaKTUKa CHeliabHOT MATOTOBKY KaHIUATIB Y
cyani (binmopycs, Kazaxcran, Momnosa, Himeaunna, [Topryramis, ®panmis),
CKJIAJTUCSI CBOI YSIBIICHHS 1 HOPMHU ITpo ii Oprafizailito Ta mpoxo/pKeHHs. BTim,

! us.: Janvuun A. He mopOupars, a otoupats. K Bompocy 06 3KCIepHMEHTAb-
HOM HCIIOJIb30BaHUH METO/IOB IICUXOHMAarHOCTHYECKOTO 00CIeI0BaHUs KaH[MaTOB Ha
IOJDKHOCTE cynpH B Kypckoit oOnactu. — [Enekrponnuit pecypc]. — Pexxum moctymy:
http://femidakursk. ru/content/view.

2 Bubopu cymuiB y pisaux mrarax CIIA. — C. 19, 20.

3 TuB.: Mapouxin I. €. JTo6ip kanauaaris Ha nmocaau cyaais // ludopmariiinuii
BicHHK Burmoi kBamidikauiitHoi komicii cyaaiB Ykpainu. — Ne 1(2). —2007. — C. 22.
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Ha Hally yMKY, OCTaHHSA, KpIM BUPILICHHS TUTaHb 0e3M0cepeTHbOi Takoi
MIJITOTOBKH JI0 CY/UTIBCHKOT AISUTHOCTI, MA€ CTATH BAXKIUBUM 3aCO00M Iepe-
BIPKH PeajIbHOCTI IIPOSABY NOTPIOHUX NpodeciiiHuX Ta MOPaIbHUX SKOCTEH,
mo copMmyBascs Ha IPYHTI BUABIEHUX IiJl Yac APYroro KOMIOHEHTY Y
BiJINOBITHUX MCUXO(]i310JIOTTYHHUX Ta TICHXOJIOTTYHUX XaPAKTEPUCTHUKAX OCO-
OMCTOCTI KaHIUIaTa.

IIpo6aema 3acTocyBanHst MeToliB podeciiiHoro Bindopy kaHauAATIB
y cyani B Ykpaini, y Tomy 4ucJii 3 MeTo10 Ipo(ijIakTHKH iX Heo0poyec-
HOCTI NPH 3AiliCHeHHI Cy10YMHCTBA.

AHaJti3 cy4acHUX BITUM3HIHUX HAYKOBHX MYONiKaIlii OKa3ye, 110 MUTaH-
HSI TICHIXOJIOTYHOTO CYIPOBOJPKEHHST TOOOPY KaH IUJIATIB y CY/JII Ta AisTIbHOC-
Ti podeciiinux cayxureniB Geminu B YkpaiHi BUKIHMKae Bce OLIbIINI cyc-
MUTBHAN 1HTEpec. Y 3a3HA4EHOMY HalpsiMi BXKe COpMYIIbOBaHI IIEBHI HAyKOBI
BHCHOBKH, Ha TEOPETUYHOMY PiBHI BUCIIOBJIEHI OKPEMI ITPOIIO3ULIIT LI0/10 YHO-
CKOHAJICHHS YMHHOT'O 3aKOHO/IABCTBA PO CTaTyC CYJUIiB, BEIEThCsS pPOOOTa 110
BUBYCHHIO JIOCBI/ly 1HIIHMX KpaiH y BUKOPUCTaHHI MCUX0(]i310JI0TIUHUX 1 IICH-
XOJIOTTYHUX 3HAHb MPH J1000Pi 0¢id Ha CyNIIBChKI MOCAIN.

BignosigHa HayKoBO-JIOCIiTHA poOOTa 3/IIMCHEHA 1 MiJ] 9ac yXKe 3raja-
HOTO HAIIIOTO JTociKeHHs. [Ipu oMY JTOCIITHUKH 30Cepe/KYBaJIU yBary
Ha BU3HA4YEHHI MOXJIMBOCTEH ajanTauii Ta 3anpoBaKEHHS METOMIB IPO-
(eciiinoro Bigbopy B YKpaiHi.

JlociiiKeHHSI TOKa3allo, 0 nepuiull KOMIOHEHm AITOPUTMY TIPOoQeciii-
HOTO BiZI0OPY CTOCOBHO KaHAWJATa Ha MOCAy Cy/Jii B OCHOBHOMY ITPOPO-
OJeHMi, y TOMY YMCITi 1 i1 9ac Hamoro pociimpkenHs. [lepernik npodeciitHux
BJIACTUBOCTEH 1 IKOCTEH MPOJIOBKYE HAIPAIIbOBYBATUCS JIOTENEP, Y MEPIIY
Yepry 3a OI[IHKOI BUCOKOKBaTi(hiKOBAaHUX Ta JOCBIAYEHHUX CYIIIB, aJKe
«KOKHA SIKICTh, 3/1aTHICTh, HABMYKA MAIOTh OyTH BUTPeOyBaHi Cy/1iBCHKOIO
IisutpHiCTION . Pe3ynpraToM Takoro HampalfoBaHHS Ma€ CTaTH, OYCBHIIHO,
cUCcTeMaTH3allis, alanTalis Ta eKClepuMeHTalIbHe OIPOOyBaHHs OTPUMAHO-
ro HayKOBHMH MeToAaMH mpodeciorpadiqyHoro marepiany i 3aKpiluieHHs
HOro Ha METOIMYHOMY, a 3r0ZIOM MOXKIIBO IIEBHOIO MipOIO 1 HOPMAaTUBHOMY
piBHi. B Ykpaini e paktiuHo 11e He BinOyBaiocs. Tox pobora y 3a3Haue-
HOMY HampsiMi Ma€ OyTH IIPOJOBKEHA, Y TOMY YHCII 1 HAIIM JIOCIi THUIIEKAM
KOJIEKTMBOM. Y MPOIO3HULIAX 3a Pe3yJIbTaTaMy BXKe IPOBEIECHOTO T0CIiKEH-
Hsl HAMH TIPOTIOHYEThCS MepeI0aunTH B OHOBIIEHOMY 3akoHi Ykpainu «[1po
CTaTyc CyIiB» HOPMY, Ha 3pa30K psiy MIKHAPOJHUX MOJIOKEHb, ITPO TE, 10
KaHJUIaT Ha mocaay npodeciiiHoro Cy/ii MOBUHEH MAaTH BUCOKI MOpaJIbHI
SIKOCTI Ta MpoQeciitHi 3Mi0HOCTI, BIINOBIIHUN PIBEHB MiJATOTOBKH 1 KBaJTi(i-

! TuB.: Mapouxin I. €. J1o6ip kanauaaris Ha mocaau cymiis. — C. 22.
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Kaii y ramysi npaBa. YuHHUI 3aK0OH Ta J0CI MPOIIOHOBAHI JI0 HHOTO 3MIHU
noIOHOT HOPMH HE MIcTATh. [IpOTIOHY€ETHCS TAaKOXK, MO0 y IIbOMY 3aKOHI
Oyia nependayeHa MOMIIMBICTD 3aCTOCYBaHHsI IIPU NE€PEBIPLI METOIB IIPO-
(heciiinoro BigOOpY.

Jlpyeuil komnonenm 3a3HAYCHOTO ANTOPUTMY MPOQECiHHOro BigOOpy
TaKOXX MOXe 1 Oyze mpopoOIeH A, y TOMY YUCIIl HAIIUM HAYKOBUM KOJIEKTH-
BoM. Lls pobora nepenbavae TicHy criBmparto 3 $paxiBIsSMH IIBOTO KOMIIO-
HEHTY, K B YKpaiHi, Tak i 3a il MexaMmu, 3 ypaxyBaHHSIM Ha0yTOTO JOCBiTy
B LIbOMY IIUTaHHI JUI afanTawii Ta onpoOyBaHHs BXKe pO3POOIEHUX KOHKPET-
HUX METOJUK NMCcUx0(]izioNoriyHOl Ta MCUXOJOTIYHOT JiarHOCTUKU came
CTOCOBHO KaH/IMJIaTiB Ha mocaau cyi. Ha ocHOBI cTBOpeHOT Mojieni «ijie-
AJIIBHOTO CY/Ii» MAarOTh OyTH BH3HAuUEHI 1 po3po0iieHi B yMoBax YKpaiHu Bke
KOHKPETHI MPOLEAYpH 1 omeparii cydacHol J1arHOCTHKH 100 BUSBICHHS
BIANOBIAHUX ITpodeciiiHux 3010H0CTeH, Y TOMY YMCIIi IX NCUXO0(]i31070TTYHUX
Ta ICUXOJIOTIYHUX MEepeyMOB, Y KOHKPETHUX KaHAWAATIB Ha 10cary CyIi.

3a pe3ynpTaTaMy HALIOTo JOCHIHKEHHS MPOTIOHYETHCS, 110 3a3HaYeHa
ineHTugikaiis 0coOMCTUX MCUX0(]i310JI0TTUHUX Ta TICUXOJIOTTYHUX 0COOIH-
BOCTEH KaHAMIaTa Ha IO IMOcaay Ma€ 3/I1HCHIOBATUCS Y BCTAHOBICHOMY
HOPSAKY BXKE Ha MepIiif crafii qobopy KaHIuaaTiB y cyaui (mepeBipka Bij-
MOBITHOCTI 0cO0U, 110 BHUSIBHJIA Oa)KaHHS 3aiHSATH TOCay CYI/i, BAMOTaM,
AK1 ependadeHi 3aKOHOM Ul KaHIUAaTa Ha L0 0cafy, Ta HaOyTTs TaKkoo
0CO00I0 CTaTyCy «KaHIUIAT Ha TIOCA/1y CYT») 1 TOBUHHA OyTH 000B’SI3KOBOIO
Jutst 0ci0, siki OakaroTh HaOyTH o¢iniitHo uei craryc. [Ipu Takiit ineHTHdI-
KaI(ii moTpiOHO 3a0e3NEeYUTH: PIBHICTH MPAB IMPETCH/ICHTIB Ha CYIJIIBCbKY
H0Ccajly He3aJIeXkKHO Bijl IX pacu, KoJIbOpY LIKIpH, IOJIITUYHUX, PENIriifHuX Ta
IHIIMX NEepeKOHaHb, CTaTi, ETHIYHOIO Ta COLIANBHOIO IIOXOKEHHS, MaiiHO-
BOTO CTaHy, MiCIIsl TPOKUBAHHSI, IHIIIMX O3HAK; TOTPUMAHHS Y€CTi, TiJHOCTI
UX TPETEHCHTIB; KOHPIAESHIIHHICTh (HEPO3MOBCIOMKEHHS) TaHUX, AKi
OTpHMaHi BHACII/IOK MTEPEBIPKH.

Tpemiti komnonenm anTOpuUTMy TIpodeciitHoro Bindopy morpedye BuUpi-
IIEHHs HU3KU IIPaBOBUX, OpraHi3aliifHUX, METOIUYHUX IIUTaHb, IEperyciM
11010 OpraHi3awii MPoBeIeHHs CleLialbHOT MPAKTUYHOI i ATOTOBKU KaHH-
JIaTiB y cymi. Y 3aKOHOABCTBI YKpaiHU Taka IMiAIr0TOBKA MOKH 110 HE Mepe/l-
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OaveHa 1 He opraHizoBaHa. ToMy y IpOMO3ULIAX 3a pe3ylbTaTaMy HAIIOro
JOCTIDKEHHS TPONIOHY€EThCS niepenodaunTu B 3akoHi «IIpo cratyc cymmiB»
TIPOXOJKCHHS KaHTUJIATOM TaKo1 CIIeIiabHOI MPAKTHYHOT MiAroToBKH. KpiM
BHUKOPHUCTaHHS ii Ju1st ToTpeld npodeciiftHoro BigdOpy, MPONOHYETHCS, 10:

- BOHa Ma€ MIPOBOAUTHCS 3a IIEBHOIO MPOrPaMOIO Ta y MOPSKY, LI0 BH-
3HAYaIOTHCS JleprkaBHOIO CYIOBOIO aIMIHICTpaLi€l0 YKpaiHU 3a MOTOPKEHHIM
13 mpe3umieto Pagu cypuie Ykpainu. Lg nporpama i mopsigox MaroTh OyTH
MO€THAHHI 1 CITONTy4YaTUCs 13 POrpaMoro CIieIialibHOT HAaBYaJIbHOT MiIrOTOB-
KM KaHJuJaTa Ta CTAaHOBUTH €JMHE NIPOrpaMHe Lijle. Y yacTUHI IPaKTHYHOI
IiATOTOBKHM MPOrpamMa i HOpsJ0K MaOTh JOBOAMTHUCA 10 BiJOMa FOJIOBU CYILY,
B SIKOMY NPOXOAUTH TaKy MiArOTOBKY KaHAMJAT;

- Ha MiJICTaBl IUX JIOKYMEHTIB Ta pexoMeHaaiii JlepxaBHoi cyqoBol
aJIMiHICTpallii TOJIOBa Cyly Ma€ BU3HAYUTH IUIaH, rpadik, TEPMiH 1 gac 3710-
OyTTsI KaHMJIATOM IMOTPIOHUX MPAKTUYHHUX 3HAHB, @ TAKOK MPU3HAYUTH
CYIUIIO-KepiBHUKA (HACTaBHHKA) Ii€] MPAKTHUYHOI MiATOTOBKH;

- 3a 11 pe3ynbTaTaMy: KaHAMJAT Ha TI0Caay CYAJi Mae CKJIAcTH 3a BCTa-
HOBJICHOO ()OPMOIO MMPOMIXKHI Ta 3aKITIOYHUH 3BIT PO MPOBEIEHY ITiATOTOB-
Ky 3T1HO 3 1 IpOrpamoro i IIaHOM; CYIISI-KePIBHUK — TOIaTH BUCHOBKH
JI0 3BITIB KaH/AM/aTa, BIIMIYAIOUM MIPOSIBH HA MPAKTHII Y KaHAHUIaTa HOro
npoeciiHuX 3MI0HOCTEH 1 SIKOCTEH, y TOMY YHCII THX, IO MEPEBIPSIOTHCS
3a MeTozamMH rpodeciiiHoro Bindopy; roiosa cyay — pO3IISHYTH 3aKTIOUHHN
3BIT KaHJUJaTa Ta BUCHOBOK CY/JIi-KepiBHUKA Ta y pasi iX MO3UTUBHOTO
3MICTY CKJIACTH PEKOMEH/IAIIII0 LI0/I0 MOMKIIMBOCTI 3aHHSATTS KaHJUIIATOM Y
BCTAHOBIICHOMY TTOPSIKY ITOCAJU CYJII;

- BCi 3a3HaYEeHI JIOKyMEHTH MalOTh IPUETHYBATHCS JI0 MarepialiB crpa-
BH TIPO PE3yJbTaTH CIEIiaIbHOI I ITOTOBKY KaHuaaTa. Kormii 3BiTiB KaHH-
Jata Ha Tocaay CyIIl Mpo MPOBEAEHY MPAKTUYHY HiATOTOBKY Y CYIi 3 BH-
CHOBKOM CyAJi — 11 KepiBHHKA MOBHHHI HAJICHIIATHCA IO TEPUTOPIaTbHOTO
ynpasiiHHs JlepxaBHOT cy10Boi aaMiHicTpalii YkpaiHu Ta HaBYaJIbHOTO 3a-
KJIaJty, e KaHUJaT IPOXONTh CIeliajbHy HAaBYAIbHY ITiITOTOBKY.

Orninka IposiBy Ha MPAKTHIII Ta Y TOBEIHIN KaHUAaTa Ha [TOCaay Cy/Ii
noTpioHMX npodeciifHuX 3110HOCTEH 1 MOpaTbHUX SKOCTEH, 32 CBITYCHHSIM
(haxiBIIiB, Ma€ 3IMCHIOBATUCS 13 3aCTOCYBAHHSIM CYYaCHHX MICHXOTEXHOJIOTIH,
Yy TOMY YHCJII CIIPSIMOBAHUX MCHUXOJIOTIYHUX 00CTEKEHb, TICUXOJOTTUHUX
TPEHIHTIB, 1[0 MAIOTh 32 METY OLTBII IPYHTOBHY TIEPEBIpKY, GopMyBaHHS Ta
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PO3BUTOK MOTPIOHUX MpodeciifHuX 3M10HOCTEH Ta MOPaJIbHUX SIKOCTEH KaH-
Jqujara Ha mocaay cyai. HaBegene gacte 3mory 3i0patu Ta OIpalioBaTu
iH(opMaIifo 3a pisHUMH aCIEKTaMH JISTIbHOCTI KaHIUAaTa, BU3HAUNTHUCS
I10J10 HOT0 MiATOTOBJIEHOCTI Ta 3AaTHOCTI A0 CY/IIBCHKOT TisTTBHOCTI, BUSIBH-
TH HOTO JIIACHI MOTHBH MTPArHEHHS JI0 Hel, y TOMY YHUCIIi HeIoOpOYeCHI.

TakuM 4nHOM, PO3POOIICHHS 1 3aCTOCYBaHHA B YKpaiHi METOJIB MPO-
(heciitHoro BiI0OOPY KaHIUAATIB Y CY[I MPEICTABISETHCS HAM BOKIUBUM
KPOKOM I10 YTOCKOHAJICHHIO 3ac00iB iX J1000pY 1, B TOMY YHCIIi, IO BaXKJIUBO,
Mpo(TAaKTUKH CYIIIBCHKOI HEJTOOPOUECHOCTI, Mepi 3a Bce Kopyniii. Ha-
SIBHICTB LIUX CYCITUTLHO HEOE3MEUHHX SIBUIIL Y Cy/IaX, 3ar00iraHHst iM — Bax-
JIMBa cycnijbHa nmpodnema. [Ipodinakruka cyaiBcbkol HETOOPOYECHOCTI, SIK
1 mpodinakTHKa aHTHCYCIUIBHUX MPOSBIB 3arajioM, BiAMOBIAHO A0 Teopii
KPUMIHOJIOTIT BiIPi3HSE€THCS 3aBYaCHUM BHSIBICHHSIM Ta MPO(ITAKTUIHUM
BIUIMBOM Ha MPOIIECH Ta SBUIIIA, SIKI MOTCHIIIHO MOXYTh BiJlirpaBaTH POJb
MPUYUH 1 YMOB BUMHEHHSI KOHKPETHOTO 3JI0YMHY, IEPEeBAKAHHIM Y IIiH Ti-
SUTHOCTI COI1aJIbHO-TICUXOJOTIYHUX, MEIaroTivYHuX, 1HIUBITYyaITbHO-
moOyTOBHMX, MEMYHHX Ta iHIHMX 3ac00iB'. [IOTEHI[IHHUMHE 3-TTOMIX THIITHX
JIETEPMIHAHTIB CY//IIBCHKOT HETOOPOUYECHOCTI MOXKYTh OyTH MCUX0(i310I10-
riYHA Y¥ TICUXOJIOTIYHA HE3/IaTHICTh 0COOM JI0 CY/UIIBCHKOT JIsUTLHOCTI, sIKa
00yMOBITIOE HU3BKI TIpodeciiiHi Ta MOpasbHi SKOCTI i€l ocoou. Tox 3acto-
CyBaHHS METOJIiB MpodeciifHOro BiAOOPY MO BiAHOMIEHHIO A0 KaHAWIATIB Y
Cy/JIi MOXKEe OTPHMATH HE JIUIIEe OpPTaHi3alliiHO-yIPaBIiHChKY Ta KaJpOBY
(yHKIII1, PO 1110 HUHI BiIOMO, a i KpUMIiHOJNOT1uHY QyHKII0. JJoBeneHHs
[IOTO aBTOPKA BBAYKAE CBOTM IMOJIAJIBIITUM HAYKOBUM 3aBJIaHHSIM.

! Tus.: 3axamox A. I1. Kypc cy4acHOi yKpaiHCbKOT KPUMIHOJIOTII: Teopist i mpak-
tuka: Y 3 ku. Ku. 1: Teopernuni 3acanu ta icTopist yKpaiHChKOT KpUMiHOJIOTI9HOT Ha-
yku. — K., 2007. - C. 330, 331.

250



M. Icakoe, KanauAaT IOPUINIHUX HaYK,
TOJIOBA CITIJIKK aJIBOKATIB YKpaiHH

IIpobiema BU3HAYEHHS CTATYCy a/IBOKATA
SIK HAliMaHOT0 NpauiBHUKA:
norpeda 3aKOHOAABY0I0 PO3B’SI3aHHS

CporoziHi BeIeThCsl aKTHBHO po0OOTa HaJl IPOSKTOM HOBOTO 3aKOHY, KU
Ma€ BCTAHOBHUTH BUMOTH JIO 31 CHEHHS a/IBOKATCHKOI JTisIIBHOCTI, 3aKPiIH-
TU IIPABOBUH cTaTyc 0ci0, sIKi 3aliMalOThCs TaKOIO AISUIBHICTIO, BUSHAUUTH
opraHizaiiifHO-1paBoBi (OPMHU aJBOKATCHKOT AISITHHOCTI, @ TAKOXK BHPIIIATH
[Ty HU3KY THIIHX TUTaHb'. Cepel HUX — MUTaHHS PO MOXKIIUBICT pOOOTH
a/IBOKaTa 3a TPYJOBUM JOTOBOpoM. Ha sxaib, xKo/ieH i3 3anponoHOBaHHX 3a-
KOHOTIPOEKTIB HE JIa€ CBOET BIJIIOBI/II HA 1€ MUTAHHS, a [Ie CTBOPIOE 3arpo3y
TOTO, III0 BOHO 3HOBY 3QJIMIINTHCS HEBPETYITHOBAHUM.

Taxa HeBU3HAYEHICTb Y IIPABOBOMY PETYJIIOBAaHHI MOMKIMBUX (OPM Ii-
STIBHOCTI a/IBOKaTa HEraTHBHO BIUIMBA€ HAa PO3BUTOK iIHCTUTYTY aBOKaTypH
B 1siomy. Lle cBi1uMTh IPO OCOONIMBY aKTyaJIbHICTh MPOOJIEMH BCTAHOBIICH-
HS CTaTyCy aJIBOKaTa SIK HAHMaHOTO MpalliBHUKA i 3yMOBIIIOE TOTPeOy 3Bep-
HEHHSI JI0 HEel Ha IOKTPUHAILHOMY PiBHI.

Mertoto cTarTi € BUPOOICHHS MPOIO3UIIIH 10JJ0 3aKOHO/IaBYOTO BPETY-
JIIOBaHHA MTUTAHHA [IPO MOXKJIMBICTD YKJIQJIEHHS TPYILOBOIO IOTOBOPY 3 al-
BOKAaTOM. 11 TocArHeHHs TOTpeOye NPOBEACHHS aHaNi3y YHHHOTO 3aKOHO/aB-
cTBa YKpaiHu, 1o fi€ iB chepi TPyAOBHUX BIAHOCHH, a TAKOXK MOJOKEHb
HOPMAaTHBHUX aKTiB, IKi PETYIIOIOTh aIBOKATChKY MisUTbHICTE. Kpim ToTO, €
HEeOoOXiTHIM 3BEpHEHHS J0 JOCBiTy IHIINX KpaiH CBIiTY, III0 MalOTh OJIM3BKY
JI0 BITYM3HSHOI CHCTEMY OpraHi3ailii aJjBOKaTypH i B SIKUX 3HAKHIIUIO MpsiMe
BPETYJIIOBAaHHS Ha PiBHI 3aKOHY MUTaHHS NP0 TPYAOBI BIIHOCHHHU 32 y4acTIO
aJIBOKara.

Crin Bigpa3y 3a3HAuUTH, 110 YUHHAM 3aKOHOJIABCTBOM YKpaiHU HE Iie-
pendadeHa MOXKIIMBICTD Y4YacTi aIBOKaTa y TPYIOBHX BITHOCHHAX SIK HaiiMa-
HOTO TIpariBHUKa. 3rijHo 3i cT. 4 3akony Ykpainu «IIpo agBokarypy» Big 19
rpyaast 1992 p. Ne 2887-XII agBokar Mae mpaBo 3aiiMaTUCh aJIBOKATCHKOIO
JUSUTHHICTIO 1HAMBIAYaJIbHO, BIAKPUTH CBOE aJIBOKATChKe OFOPO, 00’ € THYBATHCS
3 THIIUMU aJIBOKaTaMH B KOJIETii, aJIBOKATChKi (DipMH, KOHTOPHU Ta iHIII aJI-
BOKATChKi 00’ €IHAHHS, SIKi AIIOTh BIIMOBIIHO 10 HOTO 3aKOHY Ta CTaTyTiB

! luB., Hanp.: MipomHnueHko 0. Ipomajicbke 00roBOpeHHs! 3aKOHOMPOEKTY «I1po
a/IBOKATCBhKY [TsUTbHICTY BBaXKaro B3ipreBuM // Anokar. — 2008. — Ne 4. — C. 4-10.
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aJIBOKaTChKuX 00’€/iHaHb. Sk 6aunMMo, Taka (hopma aBOKATCHKOT TisITbHOC-
Ti, SIK y4acTh y TPYIOBHX BIJIHOCHHAX caMe Yy CTaryci ajBoKara, He Imepe/-
OaveHa.

Bognouac y ct. 2 3axony «lIIpo agBokaTypy» HaBeIeHO BUUEPITHUI epe-
JiK 0OMeXXeHb 1010 AiSIBHOCTI alBOKaTa. 30KpeMa, aIBOKaT He MOXe Tpa-
LIOBAaTH B CYAi, IPOKYpaTypi, Aep:KaBHOMY HOTapiari, OpraHax BHYTPIIIHIX
CTIpaB, CITy>KOU Oe3TeKH, AePKAaBHOTO yIPABIIHHS.

Ortxe, 0co0a, 10 Mae CTaTyc aJBOKaTa, MOKE BCTYIIATH y TPYIOBI Bifl-
HOCHHHU 3 aJIBOKAaTOM (2IBOKaTCbKUM 00’ €IHAaHHSAM) — IIpalleJjaBLeM M 3
IHIIOK0 IOPUANYHOI 200 (Pi3udYHOI0 0cO000, alle B IIUX BiJHOCHMHAX BOHA
BHUCTYIIA€ HE 5K aJJBOKAT, a IPOCTO SIK 0c00a, 10 Ma€ BUILY IOPUANYHY OCBi-
Ty ¥ nepeOyBa€e y TPyAOBUX BIJHOCHHAX 3 aJ[BOKaTOM (aqBOKATCHKHM
00’ € THAHHSIM).

[TinTBepmxye mro Te3y i cT. 8 3akony Ykpainn «Ilpo agBokatypy». Bona
niepeadayae, Mo aJlBOKaT MOYKEe MaTH MOMIYHUKA a00 KUTBKOX TOMIYHHKIB 13
qrcia 0cio, sIKi MarOTh BUIIY FOPUINYHY OCBITY. YMOBH pOOOTH BU3HAYAIOTh-
Cs1 KOHTPAKTOM MK aJJBOKAaTOM (aJIBOKaTCbKUM 00’ € THAHHAM) 1 TOMIYHHKOM
aJIBOKaTa 3 JIOICPKaHHSAM 3aKOHOIAaBCTBA Mpo Tpaio. [loMidyHNK agBokara
MOK€ BUKOHYBaTH JIOPYYCHHSI Y CIpaBax, siki 3HAXOASTHCS y MPOBAJKCHHI
a/IBOKaTa, 3a BUHATKOM THX, 1110 HAJISKATh J10 IPOLECyaIbHUX [IOBHOBAKEHb
OCTaHHbOTO.

Kpim Toro, yknajeHHs TPYJIOBOTO JIOTOBOPY 3 Oylb-IKOIO 0C00010, Y
TOMY 4YHCIi 0c00010, IO Ma€ CBIIOITBO HA MPABO 3AHHATTS aJBOKATCHKOIO
JUSUTBHICTIO, TOTpeOye BeICHHS TPYJ0BOI KHIDKKH, B sIKid Mae OyTH 3a3Ha-
YyeHa [10Cajia Takoro MpaliBHUKA. .JI0BIIHUK KBaIi(hiKALIHHUX XapaKTePUCTHK
npodeciii mpariBHUKIB, 3aTBEPKCHUN Haka3oM MiHicTepcTBa mparli Ta co-
1ianbHOT noniTuku Ykpainu Big 29 rpymas 2004 p.Ne 336, Bkasye, 110 po3-
poOKa JOKYMEHTIB IPaBOBOIO XapakTepy, HaJaHHS MPAaBOBOI JOTIOMOTH
CTPYKTYPHUM TIIPO3/iiaM, y4acTb Y poOOTi 3 YKIIaJCHHS TOCIOAAPCHKUX
JIOTOBOPIB TOIIO HAJICKHUTH 710 000B’S3KIB MpalliBHUKA, SKHI 3aliMae mocay
IOPUCKOHCY/IbTA. IIpu IbOMY 10 IOPUCKOHCYJIbTa CTAaBUTHCS TUIBKHU TakKa
kBaJti(hikaiiliHa BUMOTa, SIK HassBHICTh IMOBHOI BHUIIIOT OCBITH BiAOBITHOTO
HaMpsIMy IiJITOTOBKHU (Marictp, crierianicr).
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IMocanu «agBokaT» JI0BIAHUK HE Ha3MBa€, MOBHICTIO BIAMOBIIAI0YH
YHHHOMY 3aKOHOJIaBCTBY, a caMe 3akoHy «IIpo ajBokarypy», 10, K 3a3Ha-
qayocs, poOOTy aJBoOKaTa 3a TPYIOBHM JIOTOBOPOM HE BKIFOUUB 110 GOpM
3MIIHCHEHHS aJIBOKaTChKOI AisutbHOCTI. He Moyke OyTH 3anpornoHoBaHa i Taka
KBaiQikaiiifHa BUMOTa, SIK HasSBHICTh CBIJIONITBA MPO MPABO HA 3aWHATTS
aJIBOKATCHKOIO JIISUIbHICTIO, OCKUIBKYM TPU3HAYEHHSIM 1IOTO JIOKYMEHTa i
MITBEPKEHHSI IIPaBa MEeBHOT 0COOU 3aliMaTHCs TICBHUM BUJIOM JISUIBHOCTI,
a He ii nmpodeciiinoro piBHs. ToMy aJBOKaT, SIKWH € HATMaHNUM ITPAIliBHUKOM,
Mae 3aiiHATH 1ocay IOPUCKOHCYJIbTA.

Brim, ciijt 3a3HauuTH, 1110 HE BC1 (PaxiBI[l MOTOKYIOTHCS 3 BUKJIAJICHOIO
no3uniero. Tak, BUCTOBIIOIOTHCS TyMKa MPO T€, 1110 BITHOCUTH 0cCi0, fKi,
OTPUMABILH CBIJOLTBO MPO MPABO HA 3alHATTS aJBOKATCHKOIO JisUTBHICTIO,
MIPALIOI0Th 32 YMOBaMH TPYOBOTO JOTOBOPY, 10 KaTeropii 3BUYaiiHUX FOPUC-
TiB, a HE aJIBOKATIB, HAa MPOTHBAry IXHIM KoJIeraM, KOTpi 3[IHCHIOIOTH aJ[BO-
KaTChKY AISUTBHICTH B Tl 4M IHIIMK OpraHi3aniiHo-1paBoBiil Gpopmi, BU3Ha-
YeHil cT. 4 ynHHOTO 3aKkoHy Ykpainu «[Ipo agBokarypy», € HEIIpaBUIbHUM.
Ile TBep/KeHHS OOIPYHTOBYETHCS TIOCHIIAHHAM Ha CT. 2 3akoHy'. Aue, Ha
HAalll OIS, 3 TAKUM TIIyMau€HHSM BKa3aHOT'O 3aKOHO/ABYOTO MOJIOKEHHS
MIOTOTUTHCS HE MOYKHA. BCTaHOBIICHHS 3a00pOHH [T aJBOKATIB MPAIOBATH
B CyAi, IPOKyparypi, Aep>KaBHOMY HOTapiaTi, OpraHax BHYTpIILIHIX CIpaB,
cirykOu Oe3reKu, IepKaBHOro yIpaBIiHHA He MOXKe O3HayaTH, 110, 3aiiMa-
F0YUCH OyNb-SIKOFO 1HIIOKO JISUTBHICTIO, 0C00a, SIKa Ma€ CBIIOLTBO PO MPaBO
Ha 3afHSTTS aJ[BOKATCHKOIO JisSUTBHICTIO, Oy/le BUCTYNATH caMe y CTaTyci
aZiBOKaTa. 3aKOHOAABellb, 3aKPIiIUIIOI0OYH 116 0OMEKEHHS, JUIlIe BU3HAYUB
cdepu, B IKUX poOOTa aJBOKaTiB 3a00poHEeHa (aHAIOT4HO 3a00pOHi Oy/b-
SIKOT JIISUTBHOCTI, KPiM BUKIIQIalbKOT, TBOPUYOT i HAyKOBOT, ISl HAPOIHUX
JITyTaTiB, MPalliBHUKIB IPABOOXOPOHHHUX OPTaHiB).

[IpornonyeMoO pO3MISHYTH, K MUTAHHS PO MOMJIMBICTh HaliMaHHS afl-
BOKATa 3a TPYJIOBHM JOTOBOPOM BHPIIIYETHCS B IHINNX KpaiHaXx.

Tak, y ®panuii Bxe MoHa CIMHAAIATE POKIB JIi€ J03BUT I 0Ci0, 1110
MAaloTh CTaTyC aJBOKara, MPALIOBaTH 32 TPYAOBUM JOTOBOPOM Y 1HIIOTO af-
BoKkaTa a0o ajBokaTchkoMy 00’ enHanHi. Ciif 3a3HAYUTH, IO YIPOIOBK
TIOTIEpPEIHIX CEMU CTOpIY y il KpaiHi BBAYKAIH 10 pPOOOTa 32 HAITMOM € He-
CyMicHOIO 3 mpupomoro npodecii anokara’. [Ipore BpaxoByrO4H HOBI 10-

! Tus.: UebGanenko A.H. AnBokar — 3aBxau ajgsokar // Anokarypa. — 2004,
—Ne7.—C. 15.

2 Tus.: TIpocsupku A.H. OpraHu3anioHHbie OCHOBBI aJBOKATCKOM e TENBHOC-
TH Y a/IBOKaTypH: OPTaHU3ALMOHHO-IIPAaBOBOM aHAJIN3 MCTOPUYECKOTO PA3BUTHS U
(bopMupOBaHHs HOPMAaTHBHO-ITPaBOBOMH 0a3bl B Poccuu 1 3apyOexHbiX crpaHax: Jluc.
... Kauz. ropun. Hayk: 12.00.11 [Dnexrponnslii pecypc]. — M., 2007.
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TpeOH B PO3BUTKY OpraHi3aliiHUX 3acaj aJBokaTypu Ppanuii, cT. 7 3akoHy
Bix 31 rpynus 1971 p. y pen. 3axony Ne 90-1259 Bin 31 rpynus 1990 p.,
BCTaHOBHJIA MOXKJIMBICTh 3/1HCHEHHS aJIBOKaTChKOI AisuibHOCTI y DpaHiiii,
MPALIOI0YH TIPU [OMY 32 HaiMOM. Pa3om 3 TUM ajBOKaT, SIKUI MPaIioe 3a
HaiiMOM, HE MOXKE MaTh OCOOMCTOT KIIi€HTYpH. Byab-sikuil aqBokart, sk TOi,
SIKMH TIPAITIOE 32 HAMOM, TaxK 1 1HIII, MOKE BIJIMOBHUTHCS BiJl IPUHHSTTS J10-
pYyYEHHS Ha IiJICTaBax, nepeadaueHnX 3aKOHOM. BiH TakoK KOPHCTY€EThCS
ycima rpaBaMu, BCTAHOBIICHUMH JUIS 3IBOKATIB.

VY nogansomy 10 3aKoHy OyJ10 BHECEHO ILIe psiJ 3MiH. 30KpeMa, mepe-
0aueHo, 10 a/IBOKAT, KU BUKOHYE CBOT MMpoQeciiiHi 000B’SI3KH SIK HalMaHHH
MpaIliBHUK, BKa3ye, KPiM BIACHOTO IMEHI, iM’s aJIBOKaTa, BiJl IMCHI SKOTO BiH
nie (ct. 136). Kpim Toro, agBoKar Mae JOTPHUMYBATHCS ITOJI0KEHb THCEMOBOTO
TPYIOBOTO JIOTOBOPY, SIKMII HE MOYKE MICTHTH 3aMax Ha JICOHTOJIOTIYHI TIPUH-
UMK PIBHOCTI MIXK aJIBOKaTaMM, HE3BAXKAOUHM HA 000B’SI3KH, TIOKJIQ/ICH]I Ha
HBOT'O YMOBaMH JIOTOBOPY, 110 € TOB’si3aHUMU 3 yMoBamu miparii (ct. 137). Y
TOM e Yac aJIBOKAT-Tpale/IaBellb y IUBLILHO-TIPABOBOMY MOPSIIKY BIMOBIIa€
3a podeciiiHi 1il, 0 BUKOHYFOTHCS BiJl HOTO iMEHI HallMaHUMHU TIpalliBHHKA-
mu'. Crtiz 3a3HaYUTH, 110 IPUHHITHOO JIst cebe CHCTeMy OpraHizarlii aaBo-
karypu y @paHiiii BBXarOTh i pocifichki haxiBiriZ.

[MepenbaunTu MOKIMBICTD YKJIAJCHHS TPYAOBOTO JIOTOBOPY 3 a/IBOKATOM
MaroTh HaMmip 1 3akoHoaBIl HigepinaHaiB y MpoeKTi Mi3aKOHHOTO aKTa Mpo
KopropaTuBHEX aaBokaTiB (By-law on In-house Advocates). [Ipoekr, 30-
KpeMa, BCTAaHOBITIOE TIOJIOKEHHSI, 3T1/THO 3 SIKMM aJIBOKATH MOXKYTh 3aliMaTH-
Csl CBOEIO TIPOQECIHOIO NISITHHICTIO 32 HAHMOM y TIpalleAaBIls, SIKIIO Mpa-
1ie/IaBellb MOTOUTHCS 3 THM, IO a/IBOKar Oyne norpumysatucs «IIpodeciii-
HOT XapTil KOPIOPATUBHUX aJIBOKATIBY», 1 BOHU 3000B’S3yIOThHCS MTOBAKATH
HE3aJISKHICTh IOPUIUYHOT IPAKTUKHU. TaKoXK MIIaHy€eThCS 3aKPITUTH CTATTIO,
BIJITOBITHO JIO SIKOT ITiJT Yac 3/iHCHEHHS BCiX 3000B’s3aHb SIK MpalliBHUKA
aJIBOKATH MAIOTh 3aBXKIM JIATH y MEXaX CBOTO podeciiHOro cTarycy i mo-
BIZIOMIISITH 3aBK/IM ITPO CBil cTaryc TpeTix oci0. KpiM Toro, mpoekrom nepes-
0adeHo, 110 aJIBOKATH, K1 3aiMalOThCs CBOEIO MPO(DECiHHOO JiSUTBHICTIO 32
HalMOM 1 3I1HCHIOIOTH IOPUINYHY NPAKTUKY 32 MEXKaMH Takol poOoTH 3a
HaiMOM, MAaIOTh MIOTO/DKYBATH 110 CBOIO JISUTBHICTB 13 TIpalie/iaBleM.

3yNMHAMOCS JICTaJIbHIIIE HA TOMY, SIK MAtOTh OyTH 0(OpPMIICHHI TPY/IOBI
BIJTHOCHHH 3 aJIBOKaTOM — HaliMaHMM MPaIiBHUKOM, SIKIIO BiJIMOBITHA MOX-

! Tus. takox: [moBarpkuit 1.1O. AnBokarypa 3apy0ikuux kpain (Anrmis. Himeu-
yyHa. Opaniis / Hapu.-npakT. moci6. — K., 2007.

% Mlpoceupkun A.H. AnBokar B craryce HaeMHOro paborauka // Poccuiickas 1oc-
Tums. — 2006. — Ne 12. — C. 27.
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TUBICTh OyJie mepepdadeHa 3aKOHOJaBIIEM.

3riZIHO 3 YMHHUM 3aKOHOJIABCTBOM TPY/JOBI BiTHOCHHH MiX aJ[BOKaTOM
(azBOKaTCHKUM 00’ €JHAHHAM) 1 HallMaHUM IpaLiBHUKOM (SIKUii HaOyBae
cTarycy IMoMiuHUKa aJ[BOKara) nepea0ayaroTh YKIaACHHs KOHTPAKTY.

Cuij1 3BepHYTH yBary Ha Te, 110 BiATIOBIIHO JI0 TPYIOBOTO 3aKOHOJIABCTBA
KOHTpPAaKTHa (popMa TPYIOBOTO JIOTOBOPY 3aCTOCOBYETHCS 10 MPAI[iBHUKIB
IIpY NIPUAHATTI (HaliMaHH1) Ha poOOTY, JINIIE y BHIIAAKAX, PIMO repeada-
YEeHHX 3aKoHaMH'.

3akoH Ykpainu «IIpo agBokaTypy» nependadnB OfMH 3 TAKUX BUTIAJIKIB
— BITHOCHHHU M)XK aJIBOKATOM (aIBOKATCHKUM 00’ €IHAHHSIM) 1 TOMIYHUKOM
ajBokara. BianosinHo 1o ct. 21 Kozekcy 3akoHiB mpo mpaifio YKpaiHu KOHTp-
aKT € 0cOOIMBOIO (HOPMOFO TPYIOBOTO JIOTOBOPY, B IKOMY CTPOK HOro Aii,
rpaBa, 000B’sI3KH 1 BIAMOBIAAIBHICTE CTOPIH (Y TOMY YHCIII MaTepiajibHa),
YMOBH MaTepialibHOTO 3a0e3IeUeHHs Ta OpraHi3aiii nmpari npariBHuKa, yMo-
BH PO3ipBaHHSI JOTOBOPY MOXYTh BCTAHOBJIFOBATUCH YTOJIOI0 CTOPIH.

Y BUTIIKY 3aKOHOIABYOTO 3aKPITICHHS MOXKITUBOCTI YKIIaJICHHS TPYIO-
BOTO JIOTOBOPY Mi’K 0c00aMHu, 1[0 MatOTh CTATyC aaBokara (abo Mix aJBOKa-
TOM 1 aJIBOKATCHKUAM 00’ €JJHAHHSIM), CJIiJ TIepeI0aunTH, IO I OPOPMIICH-
Hsl TPYAOBUX BiJIHOCHH 3 HAfMaHUM TPAI[iBHUKOM — aJ[BOKATOM Ma€

YKJIaJaTHCS KOHTPAKT.

HeoOxigHuM € 3aKpirsieHHs npaB i 000B’SI3KiB CTOPIH TPY/IOBUX BIJIHOCHH
(HaliMaHOTO TIpaIliBHUKA — aJIBOKATa, 3 OJHIET CTOPOHH, i aJ{BOKaTa, IKUH
3aMa€eThCS aJIBOKATCHKOIO JISTILHICTIO 1HIUBIyalbHO, 200 aJIBOKATCHKOTO
00’eTHaHHS, — 3 IpYToi) Ha PiBHI 3aKOHY.

Ha mizcragi ct. 21 K3nll Ha piBHI 3aKOHY JOLIIBHO 3aKPITUTH TaKi MO-
JIO)KCHHS:

Ha TPYAOBI BIJIHOCHHH 32 y4aCTIO HAiIMaHOTO IpalliBHUKA — aJ{BOKATa
MOIIUPIOKOTHCS BC1 TapaHTii, nmependadyeHi YMHHUM TPYIOBUM 3aKOHOaB-
CTBOM ISl HAalfMaHUX MPAIiBHUKIB (PO MiHIMaJIbHUN po3Mip 3apo0iTHOT
TUTaTH, BIAMYCTKH, YMOBH i OXOPOHY ITpalli TOIIO);

y BIJHOCHHAX 3 KJII€EHTOM, JIep’KaBHUMH OpraHaMH, OpraHaMu MiCLIeBO-
IO CaMOBPsIlyBaHHsI, IHIIMMHU IOPUAUIHAMU U (I3MUHUMU 0co0aMU HalMa-
HUH NpaliBHUK — aJIBOKAT BUCTYIIA€E B1JI IMEHI CBOTO Mparie/iaBiis (a[Bokara

' TIpanenasuem Koaekc 3akoHIB PO Mpalllo Ha3MBAa€ BIACHUKA MiAPUEMCTBA,
yCTaHOBH, OpraHi3alii, IpoTe MpaKkTHKa TIyMadeHHs i 3actocyBanHs K3nll cimunth
PO Te, L0 HOTO MOJIOKEHHS MOMINPIOIOTHCS Ha Oy/b-sIKi BITHOCHHH, 1110 32 CBOIMHU
O3HAKaMH € TPYJOBHMH, HE3aJIEXKHO BiJ TOTO, XTO BUCTYIIA€ TpariejaBleM — IiAIpH-
€MHUIIbKE TOBApPUCTBO YU AEp’KaBHUI OpraH, M rpoMajchka oprasizaris. Lle moxe
OyTu Oy/b-sIKa FOPUANYHA Y Bi3uuHa 0c00a 3 MOBHOIO IIUBIIBHOO ITPABOCYO’ EKTHICTIO,
SIKIIO CTIeIianbHa 3a00poHa He mependadeHa 3aKOHOAABCTBOM. AHAJIOTIUHE 3ayBaskKeH-
HSl MOXKHA 3pOOUTH i1 10710 poekTy TpynoBoro Kozmekcy.
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a00 aJIBOKaTChKOTO 00’ €THAHHS );

IiICTaBOIO Ul PO3IPBAHHSA KOHTPAKTY 3 HallMaHUM NpaLiBHUKOM -a-
BOKATOM 32 1HILIaTHBOIO MpaleIaBis MOKe OyTH MOPYIICHHS TaKHUM

npaniBHUKOM [IpaBuil aABOKATCHKOI €THKH, 1HIIMX BUMOT 3aKOHOJABCTBA
PO aJBOKATYPY, a caMe (TyT Mae OyTH HaBeJJeHO BUUEPITHHUI MepeTiK MiAcTaB
JUTsL pO3ipBaHHA TPYIOBOTO JOTOBOPY 32 1HILIATHBOO MpareaaBls);

HallMaHM MPaI[iBHUK — aJ{BOKAT HA BUMOTY KJIIEHTa MOXKe OyTH yCy-
HYTHH BiJ] HaJJlaHHS HOMY IIPaBOBOI JOIIOMOTH; YCYHCHHS, SIKE BiIOyBAa€THCS
3a IHIIIaTHBOIO TpaleaBlis, Mae OyTH TIOTOIKEHO 3 KIIIEHTOM;

BPETYJIOBATH MUTAHHS PO MOKJIHUBICTH (200 HEMOXIIMBICTB) JIJIsl Ha-
WMaHOTO IMpalliBHUKa — aJBOKATa MPOBOUTH aJIBOKATChKY JIisSIbHICTD 1H-
JIUBIIyaibHO 200 uepe3 aJIBOKATChKi 00’ €HaHHs. SIKIIO Taka MOXJIUBICTh
Oy/ie Ha/laHa, CJIiJT 3aKPIMUTH BUMOTH JIO aJIBOKATCHKOT JISUTBHOCTI aJjBOKaTa
(iHauBiMya pHOT 200 Yepe3 aIBOKATChbKI 00’ €THAHHS), SIKHI TAKOX € HaltMa-
HHUM HPaLiBHUKOM 1HIIOTO a/BOKATA.

MOJXIIMBUM € TaKOK BUPOOJICHHS Ta 3aTBEPIKeHHS (POPMHU KOHTPAKTY 3
MIPAL[iBHUKOM, LII0 MA€ CTATYC aJIBOKaTa i nepedyBae y TPyIOBUX BiTHOCHHAX
3 IHIIMM aJIBOKaTOM (aJBOKATCHKUM 00’ €THAHHSAM), B AKid mependadyuTu
OCHOBHI BUMOTH, SIKMX MAalOTh JOTPUMYBATUCS CTOPOHU TAKOTO JIOTOBOPY.

Oxpemo ciaijt 00yMOBUTH, 110 HA BIIHOCUHH MK aJBOKATOM, IO 3/iHi-
CHIOE a/IBOKaTChKY JISIIbHICTD 1HIMBIlyalbHO, Ta HOr0 HAWMaHUM TIpaIliB-
HUKOM He MOIIUPIOETHCs Haka3z MiHicTepcTBa Mpalli Ta COIialIbHOT MOJIITUKH
VYkpainu Big 8 uepBHs 2001 p. Ne 260 «IIpo 3atBepmxenHs @opmu Tpy10BoO-
TO JIOTOBOPY MiX MpamiBHUKOM 1 hi3ndHOr0 0coboto Ta [Topsinky peecrparii
TPYZLOBOI'O JOrOBOPY MiX IPaLiBHUKOM 1 (Pi3UIHOI0 0COO0I0», OCKIIBKH
nepeadoadeHa HUM Gopma TPYyAO0BOTO JIOTOBOPY HE BimoOpaxae criennudiku
aJIBOKATCHKOI TisJIBHOCTI.

Kpim Toro, citiji BHECTH BIAMOBIIHI 3MiHH JI0 3aKOHOJIABCTBA, sIKi O repe-
Oavanu, o0 aaBOKaT (aJBOKATChKE) MOXKE 3/I1HCHIOBATH CBOIO MpodeciiiHy
JUSUTBHICTB SIK CAMOCTIHHO, TaK 1 4epe3 CBOIX HaliMaHKX MpaIliBHUKIB. 30KpeMa,
riepetoadnTH, 110 TIPH 3/TiHicHeHH] ipodeciiiHOl MNiSUTHOCTI HE TITBKH aJIBOKAT,
aJsie 1 ioro HaliMaHUH MPAIiBHUK, SKUH Ma€ CTaTyC a/IBOKaTa, Mae MpaBo Mpej-
CTaBIISITH 1 3aXUIIIATH [PaBa Ta IHTEPECH TPOMAJISTH 1 FOPUIMYHUX 0Ci0 3a X
JOPYYCHHSM Y BCIX OpraHax, MiANpUEMCTBAX, YCTAHOBAX 1 OpraHizamisax, 10
KOMIIETEHIIIT SIKUX BXOJWUTh BUPIIICHHS BIAMOBIIHUX MMUTaHb; 30UpaTH BiJ10-
MOCTI 1Ipo (paKTu, SKi MOXKYTh OyTH BUKOPUCTAHI K J0Ka3d B LIUBUILHUX,
TOCTO/IaPChKUX, KPUMIHAIBHUX CIpaBax i CripaBax Mpo aJAMiHICTpaTUBHI Tpa-
BOIIOPYIICHHS; 3aIIUTYBATH 1 OTPUMYBATH JJOKyMEHTH a00 1X KOIIi1 BiI i [IpH-
€MCTB, YCTAHOB, OpraHi3ailiii, 00’€/IHaHb, a BiJl FPOMaJIIH — 3a 1X 3roJI010
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Tomo. Ha BiiMiHy Bijl TOMIYHMKA aJIBOKATA, IKUI TAKOTO CTATyCy a/IBOKATa He
Mae, HalMaHU# MPaliBHUK — a/IBOKAT MOXKe OyTH HaJIUICHHH THMH K MPO-
[eCyaJbHUMH TOBHOBRKCHHSIMH SIK 1 JIBOKAT, IO 31IHICHIOE aJIBOKATCHKY Jii-
SUTBHICTB 1HAMBITyaIbHO a00 Yepe3 afBOKarchke 00’ €JHAHHSL.

Aule mepin Hi) BHOCHTH BiJIOBIAHI 3MiHU /IO 3aKOHOJIaBCTBA, CIIi]l
3’siCyBaTH, 4d He Oyae poOOTa aIBOKATa K HAHMaHOTO MpaliBHUKA (HE MPO-
CTO sIK 0COOH, 10 Ma€ BHUIILy FOPUIUYHY OCBITY, @ CaMe K aJ[BOKara) BU3HAHA
TAKOF0, 10 CYMEPEYHTh MPHHIIAIIAM aJIBOKATCHKOT MisTbHOCTI. OTHUM 3 TaKHX
NPUHIMIIB € IPUHIUIT He3alexkHocTi!. HafiMaHuii npaliBHUK HE MOXE BBa-
KATHCS HE3aJICKHUM Y MEXax 31 ICHEHHS! HUM CBOIX TPYIOBHX O0OB’S3KiB.
AnBoKaT, sIKMI BCTyIa€ y TPYJAOBI BIAHOCHHHU K HaliMaHUH IpalliBHUK, BU-
CTyIa€ y BITHOCHHAX 3 KIIIEHTOM 1 3 IepKaBHUMH OpraHaMy, OpraHaMu Mic-
LIEBOTO CaMOBPSIIyBaHHs, MiIMPUEMCTBAMHU, YCTAHOBAMHU, OpPTaHi3aIlisiMu,
IpOMaJIsTHAMH BiJl IMEHI CBOTO TpalieaBIis. AJBOKAT — HaMaHHUH NpalliBHUK
HE 3[IHCHIOE aJIBOKaTChKOI JisTBHOCTI. AJIBOKATCHKY MiSTIBHICTD 3/11HCHIOE
Horo mpanenasenb. A OTKe, [isl IPUHIUIIB aBOKATCHKOT IisSUTBHOCTI HOIIH-
PIOETHCS HA MiSUTBHICTD a/IBOKATa-IIPAIICaBIs i € TAPAHTIEIO BiJ BTPYYAHHS
came B MOTO JisUTbHICTh. AJIBOKaT — HallMaHWH MPAIiBHUK HE € HE3AJIC)KHUM
BiJl CBOTO IpaleAaBIs, alie [Ie He O3HAYaE, IO MOPYIIYETHCS MPUHLIUIT He3a-
JISKHOCTI a/IBOKATCHKOI JISUTBHOCTI: OJHIEIO 3 BUMOT IIHOTO NPHHIUITY Ma€e
OyTH HEBTPYYaHHS B JisUTbHICTh aJIBOKaTa, y TOMY YUCII B TY MiSUTBHICTD, SIKY
BiH 3/IIHCHIOE uepe3 CBOIX HaMaHMX IMPAI[iBHUKIB.

Crijr TakoXK BPETYIIOBATH MTUTAHHS NP0 MPU3HAYCHHS aJBOKaTa (SIKU
TaKOX € HAHMAaHUM IPALiBHUKOM Yy 1HILIOTO aIBOKaTa) 3aXUCHUKOM y KpHUMi-
HaJIbHIN CIIpaBi.

OTxe, BPETryJIIOBaHHS TPYJOBUX BIJIHOCHH 3a YYacTIO aJIBOKara siK Ha-
HMaHOro MpaLiBHUKA HE IOTpeOye BHECEHHS 3MiH J10 TPYIOBOI0 3aKOHOJaB-
crBa. [lonoxenHns sk ynHHOTO Konekcy 3aKoHiB PO Mpalio, Tak i MPOEKTY
TpynoBoro KoAEKCy 3alUIIAIOTh JOCTATHIA MPOCTIp JJIsl TOTO, 100 iX KOH-
KpeTH3yBaTH Ha PiBHI 3aKOHOIABCTBA IIPO aJBOKAaTypy, BCTAHOBUBIIIHU CIIELli-
aJbHI HOpMH, sIKi O mepeabdadamy 0CoOIMBOCTI Y BPETYIIIOBAHHI TPYJAOBHX
BIJTHOCHH 32 y4acTio a/IBOKaTiB. OCHOBHE K 3aB/IaHHS — BCTAHOBJICHHS Ha
piBHi 3akony «IIpo agBokarypy» Ta IIpaBui1 aqBOKaTChbKOi €TUKH NEBHUX
00MEKEHbB 010 3alHATTS aIBOKATCHKOIO MISUTBHICTIO 0CO0aMHu, SIKi MalOTh

! TIpyHIMIT HE3aJIEKHOCTI BUMArae, o0 aJBOKar He 3aiiMaBcsl 1HIIOKO TisUIbHIC-
TIO, SIKa CTaBWIJIa O HOTO B FOPHINYHY, MaTepialbHy a00 MOpabHY 3aJIeKHICTh BiJ 1H-
mux oci0, mianopsAKyBaia HOoro BkasiBkaMm a0o mpaBuiaM, IKi MOXKYTh YBIUTH B Cy-
MePEYHICTh 3 HOPMaMH YMHHOI'O 3aKOHOJABCTBA MPO aaBoKatypy i unmu [IpaBunamu,
a00 IHIIMM YHHOM TEPENIKOKATH BITBHOMY 1 HE3aJIe)KHOMY BHKOHAHHIO aJ[BOKATOM
iioro mpodeciiiHux 000B’A3KiB.
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CTaTycC aJBOKaTa i OJHOYACHO € YK OyJIM HaWMaHUMU TPAI[iBHUKAMH 1HIITHX
aJIBOKaTiB (aIBOKAaTChKUX 00’ €HaHb). 30KpeMa, BOHU MAIOTh CTOCYBATHUCS
BiJIHOCHH 3 KJIIEHTaMH, 3a00pOHH BUKOPUCTOBYBATH iM’sl aiBOKara (Ha3By
a/IBOKaTChKOTO 00’ €JJHAHHS), 3 IKUMH aJIBOKAT NiepeOyBae 4u repedyBaB y
TPYJAOBUX BIJIHOCHHAX Y CBOil aJBOKATCHKIi JiSUTBHOCTI, OCOOIMBOCTI He-
CeHHS JMCIUITUTIHAPHOT BIMOBIIAIBHOCTI 3a mopynieHHs [IpaBui agBokar-
CbKOT €TMKM aJJBOKaTOM — HallMaHUM MPaLliBHUKOM Ta aJIBOKATOM, SIKHH €
Horo mpare/iaBieM, BCTAHOBUTH, SIKUM OOCSITOM TIpaB Ta 00OB’S3KiB HaJli-
JICHUH aJIBOKAT, 1110 JIi€ SIK HAWMaHWi1 MPalliBHUK (3/pKe BIH Ma€ Oy TH IIUPIIAM
3a KOJIO IpaB Ta 000B’s3KiB MOMIYHUKA aBOKATA).

Ha mincraBi 3a3HaueHOr0, 3p0OMMO BUCHOBKH. UHHHE 3aKOHOIABCTBO HE
MICTUTB 3200pOHU IS TOTO, 00 0COOHU, SIKi OTPUMAIK CBIIOITBO HA 3a-
HHATTS aJBOKATCHKOIO AiSJIbHICTIO; BUCTYIAJIM HallMaHMMU TIpaliBHUKaMH,
YKJIQ/Iat04u¥ TPYJOBI AOrOBOpH 3 iHIIMMH cy0’ektamu. [IpoTe, BUKOHYOUM
CBOi 000B’SI3KH 32 TPYJOBUM JIOTOBOPOM, TaKi 0COOH HIFOTh O€3 MOIIHPEHHS
Ha HUX CTaTyCy aJIBOKaTa: 3aKOHOJABCTBO YKpaiHH, sIKe BPETYIbOBYE allBO-
KaTCBKY JISUTbHICT, HA HAX HE MOIIUPIOETHCS. Y 3B 3Ky 3 I[UM BUHHK TCB-
HUI BaKyyM y IpaBOBOMY PEryJIOBaHHI BiTHOCHH 3a y4acTio ajiBokara. L{s
nporajnHa Mae OyTH 3allOBHEHA 3 IPUHHATTAM HOBOT'O 3aKOHY PO aJJBOKAT-
CBKY IiSUTBHICTB. Y CTaTTi 3alIPONOHOBAHO MOXKJIMBI IIUISIXH TaKOTO BpEry-
JIFOBAHHS.
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ITPOBAEMM BOPOTHbMU
31 BAOYMHHICTIO

B. I'apawyx, n-p opui. Hayk, npod.
HamnionanpHOT ropuaudyHoi akamgemii
VYkpainu imMeni SIpociaasa Mynporo

A. Myxamaee, nepminii 3acCTyIHUK
YnpapiiHHS 0 60poTHOi 3 KOPYMIN€IO Ta
oprani3zoBaHolo 3nounHHicTI0O CBY, KaH/.
I0pH/I. HayK, TeHepai-neiiteHanT CbY

KareropiaJbHoO-npaBoBa XapaKTepHCTUKA
kopynuii. [IpaBoBe BU3HAYEHHS OHATTS
«KOpYILiiiHe MPABONOPYIICHHSD)

Ta KKOPYNUiHHUN 3710UMH

Kopymitist — oyHe 3 HaliHeOe3NEeUHIMINX ISl CYCIIBCTBA Ta JIEPKABH
sBUII. BoHa migpuBae aBTOPUTET AEPKaBHOTO anaparty, TUCKPEIUTYE HOTo
JUSUTBHICTB, pYWHY€E OCHOBHI TIPUHITUITH, Ha K1 CIUPAETHCS Oyb-sKa IeMO-
KpaTH4HA IeprKaBa: IPUHIHITH PIBHOCTI TPOMAJISH Mepe]] 3aKOHOM, CIIPaBe-
JMBOCTI, HEYNepeIKEHOCTI paBocyaas Ta iH. KpiM Toro, KopyIiis 3aBrae
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JIeprKaBi 3HAYHOI €KOHOMIYHOI Ta MOJITHYHOI KO, CEPHO3HO TallbMy€
MOCTYNAILHIIA PO3BUTOK CycHiibcTBa. Kopyrmiisi B YkpaiHi iCTOTHO 3HHKYE
MIOTEHLINHHY €()EKTUBHICTb OyIb-SKUX €KOHOMIUHHX Ta COL[aJIbHUX IIPOrpam
Jiep>KaBH, Pe3yJbTaTUBHICTb PI3HUX BUJIB KOHTPOJIO.

Bepxosna Paga Ykpainu me y 2001 p. y cBoiii [Tocranosi 3a mijcymka-
MH apJIAMEHTCHKUX CIIyXaHb LIO0 CTaHy OOPOTHOM 3 KOPYIILI€r0 B YKpaiHi'
3a3HaumIIa, 0 MpodIeMa OIoIaHHs KOpyILii B YKpaiHi Bjke BTpaTuia cyTo
FOPUIIUYHUIA aCTIeKT 1 IepEeTBOPUIIACS B HAWCEPHO3HINTY MOJITHYHY TpoOie-
My, HEPO3B’si3aHHS 1 3arOCTPEHHS KO CYyTTEBO MOTIPUIYIOTh MI>KHAPOJIHE
CTAHOBWIIE HAMIOI JIep>KaBu Ta il MOJITHYHUHN iMIJDK y cBiTi. Tak, 3a Bigo-
MoCTSMHU ekcriepTiB BeecBiTHbOTO exoHOMiuHOTO hopymy (BED), siki omy-
OmixoBani B 1998 p. y XKenesi y «Imo0anbHiil 0MOBiAlI PO KOHKYPEHTHO-
CIPOMOXKHICTBY» Y PEUTHHTOBIH Tabnuili 1omoBiAl Ykpaina nocinae 53 micuie
(Pocist — 52). Icuytots # iH1i oninku. Hanpukian, 3a pedTHHIOM BILTHBOBOT
HeypsioBoi opranizaiii « TpancnapeHci iHTepHeHnu YkpaiHa Maike 1ecsiTh
pokiB motomy nocigana 82 micue®. Y 2006 p. Bona Oyna Bxe Ha 99 micui’, y
2007 p. — na 118, mopyu 3 Takumu JepxaBami, sik benin, Manasi, Maui,
Ipuncine*.

Jesiki po301KHOCTI y MOKa3HUKAX € 00 €KTUBHO HEMUHYYHMHM 33 THX
YMOB, III0 CTaH KOPYMIIOBAHOCTI B KpaTHax MOCTIHHO 3MIHIOETHCSI, Pi3HI Op-
raHizarii BUKOPICTOBYIOTh HEOTHAKOBI i IXOI! J0 OI[IHOK «KOPYMIIOBAHOC-
Ti», y CBITI ICHYIOTh HETOTOXKHI TIIyMau€HHsI TEpMiHa «KOpYILis» Ta iH. J{o
TOTO XK II¢ SBUIIIC € OJHUM 13 HAWOUIBIII IATEHTHUX Cepell YCiX BHIIIB ITPABO-
nopymens. 3a cnoBamu Jx. Cakca, «1eil HU3bKHIA piBeHb BigoOpaxae...
Oe3cucreMHUl xapaktep pedopM y IUX TBOX KpaiHax (MalOThCs Ha yBasi
VYkpaina Ta Pocis. — 4eém.). O011BI BOHU BBa)KalOTbCs BKpail KopyMIIOBa-
HUMHU, HCHA[INHUMH Y BUKOHAHHI KOHTPAKTIB 1 HABITh TAKUMH, 110 MAIOTh
HEHAMIMHUN MOMIEeHChKUI 3axXUCT ¢izuunoi 6e3nexm»’. Excneptu BED
BKJIIOUMIIN YKpaiHy Ta Pocito 0 rpynu KpaiH, «Jie 3J0YHHHICTb, KOPYIILis,
BIJICYTHICTb 0COOUCTOT O€3IEKH 1 BIIKPUTE HEXTYBAaHHS MOJAATKOBUMU 3a-

' TIpo miACyMKH MapiIaMeHTChKUX CIyXaHb [IOI0 CTaHy OOPOTHOU 3 KOPYIILIi€0
B YkpaiHi: [Tocranosa BepxoBHnoi Pagu Yipaiuu Bix 5 nun. 2001 p. / Tonoc Ykpai-
. — 2001. — 15 cepm. (Ne 145).

2 AprymenTsl 1 GakThl B Ykpanue. — 2000. — Ne 40.

3 PeiftuHr cBiTOBOT KOpyLii OyB omyOikoBaHuii oprauizaiiero TpaHcrnapeHci iH-
TepHeinu. CToCyeThest KOPYMIT B IepskaBHUX ceKTopax 163 kpaiH cBiTy. JIuB.: www.
Inter-k. com. ua / news

4 JTus.: Kopecrionent. net Ykpaiina, 26 epecust 2007 p. Peiitunr Ykpainu (1o-
riepeaHi oinkw) y 2008 p. Bxe csarae 134 micip.

5 Corruption Watch. — 1998. — Ne 8. — June 24.
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KOHAMHM HACTUIBKU CTAIM HOPMaMH JKUTTS, IO IPABO, 3aCHOBAHE Ha 3aKOHI,
Cepio3HO mimipBaHoO»'. 3a BIIOMOCTSIMH CKCIIEPTiB YKPATHCHKOTO IIEHTPY
€KOHOMIYHHX 1 IMOJIITAYHUX JOCIIPKEHb, TIHBOBUMHU CTPYKTYpaMu B YKpai-
Hi BXXE Ha [TOYATKy HEe3aJIeKHOCTI OyJi MOB’s3aH1 MPaKTUYHO BC1 PIBHI Aep-
JKaBHUX CITyKOOBIIIB 1 emyTtariB. 3a iHpopmauicro CBY, 60 % opranizoBannx
3M0YMHHMX TPy, 40 % ninnpueMuis Ta 6nu3zbko 90 % KoOMepLUiHHUX CTPYK-
Typ MalOTh KOPYMITOBaHi 3B’sI3KM B PI3HUX OpPTaHax BIIAJH 1 YIPABIiHHS.
IMonan 60 % moxomiB cepemHbOro CITy:KOO0BI — Iie Xabap?. Yce e mpu3Bo-
JIUTh 1 10 TOTO, 10 MDDKHAPOJIHI €KOHOMIYHI Ta ()IHAHCOBI KOJIa BU3HAIOThH
VYkpainy BKkpail pu3UKOBOIO JiJIst Oi3HECy KpaiHO¥0, He PEKOMEH/IYIOTh iHBEC-
TOpaM BKJIQJATH CBil KamiTall B yKpaiHCHKI mianpuemcTBa. Came Tomy 00-
pOoThOa 3 KOPYIIIIEI0 TOBUHHA CTaTH OJTHUM 13 OCHOBHHUX JICPIKABHUX TPiO-
pUTETIB.

JlockoHase 3aKOHOJIaBCTBO, CIIPSIMOBaHE Ha JIikBijamito abo xoua 0
mocyabJICHHs [bOTO HEOE3NEYHOT0 SBHINA, € BAXJIUBOK CKJIAJT0BOIO
YKpIIUICHHS 3aKOHHOCTI Ta nucuuiuliay B Kpaini. (IloBHicTIO mogonaTu
KOPYIIIiI0 HEMOXKIHUBO. Y Oyab-IKOMY pa3i — B HeJalIeKOMY MaiOyT-
HbOMY. Ha Takuii BUCHOBOK HAILITOBXY€E aHaIi3 MOJITHYHOI Ta MIPaBOBOi
JYMKH MHUHYJIMX 4aciB, HU3KU aKTiB CTapOJAaBHbOI'O CBITOBOI'O 3aKOHO-
JTaBCTBA.)

besnepeuHo, HaWOIBII PE3yABTATUBHUN IUIAX OOPOTHOU 3 KOPYTIIIi-
€10 — 1€ YCYHEHHS IPUYHH, 1110 ii MOPOKYIOTh. Jl0 HUX CIIij BifHECTH:
HHU3bKHUI PIBEHb KUTTS CIYKOOBIIIB anapary ynpaBliHHS; TPUBaIi 3a-
TPUMKH B OJIEp>KaHHI HUMHU 3ap00iTHOI IJIaTHI; BUCOKI IIHM HAa TOBapH Ta
MOCITYTH, 110 HAOJIMIKAIOTHCS 10 CBITOBUX (@ B psAJi BUMAJKIB 1 IEPEBU-
HIYIOTh 1X); KOH(ICKaIiiiHa [T01aTKOBA MOJIITHKA JACPIKABH, IIPH SIKIH IMiJ1-
MPUEMIIIO JIETIIEe «KYIUTH» YPSAOBLS 1 MPUXOBATH 33 HOT0 JTOMOMOTOI0
MPUOYTKHU, HIXK MJIATUTH 3 HUX MOJIATKU; BCEJI03BOJICHICTh Ta HEJIOTOPKAH-
HicTh 6araTb0X BUCOKOIIOCTABJICHUX AePKAaBHUX YMHOBHMKIB, BHACIIIIOK
4OTO0 CJIY*KOOBELb HUKYOTO PAHTy CTAaBUTh 3allUTAaHHA: «IM MOXHa, a
qoMy MeHi He MokHa?!» Ta iH. AJle YyCyHYTH Il MPUYHMHHM IIBHIKO He-
MOJIHBO. 1 bOTO OTPiOHI Cepii03HI €KOHOMIYHI, OJMITHYHI Ta 1HIII
pedopmu, o norpedye 3HaYHUX BUTpAT. BogHOYAC 11e HE BUKIIOYAE 3a-

! Tam camo. Bpaskatoui Bimomocri naBeneni kanaiom HTB 6 uepsus 2008 p.
B TENEBI31THUX HOBHWHAX: JIOXOJIM KOPYHIiOHEpiB y Pocii cAraroTh TPEeTHHU HAIlio-
HaJIBHOTO OIO/KETY!

2 Tus.: JlutBak O. M. 3n0unHHiCTs B YKpaiHi: CTaH, TEHAEHIIT, 3aX0/I1 MPOTHII]
(1992-1995 poxn): ABroped. muc. ... kKanm. opua. Hayk. — X., 1997. — C. 17. Jocurs
CIipHI BUCHOBKH, aJI¢ HE 3BEPHYTH Ha HUX yBary He MOXHa.
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CTOCYBaHHs B OOPOTHO1 3 KOPYIII€F0 HEEKOHOMIYHUX — aJAMIHICTPAaTHUB-
HUX (200 BOJILOBHX ) — croco0iB. BoHu He MOTpeOyI0Th CyTTEBUX BUTPAT,
MeHII eEeKTUBHI, aje € OJIHUMHU 3 BOXKJIMBUX CKJIAJIOBUX Y OOpOTHOI 3
Kopymuiero. Ha Hanry mymKy, aiMiHiCTpaTUBHI CrocoOM 00pOTHOM 3 KO-
PYIIIE MOMIISIOTHCS Ha J{BA 3HAYHUX OJIOKH: 1) IPUHHATTS BiIIOBIIHUX
HOpM (TOOTO HOPMOTBOPYICTH) Ta 2) 3aCTOCYBaHHS HOPM IpaBa (IIpaBo-
3aCTOCOBHA HISUTBHICTB).

3aKOHOJJABCTBO — OCHOBHHI MPOBIAHUK Oy/Ib-5IKOT IEpyKaBHOI IPOrpaMH.
Tomy po0oTa 10 BIOCKOHAJEHHIO HOPMaTUBHUX aKTiB, CIIPIMOBAHUX Ha
00poTHOY 3 KOPYIIII€I0, Ma€ PO3MIISAATHCS K OJIFH 3 HAWBAKIIMBIIINX €TAIlIB
Ha [UISIXY TIOIOJIaHHS [IbOTO HETaTHBHOTO SIBUIIA.

YuHHE 3aKOHOIABCTBO MPO 0OPOTHOY 3 KOPYIIIIEI HETOCKOHAJIE 1 perpe-
3€HTOBAHO TLJIBKH JIBOMa OCHOBHUMH (POOOYMMH) HOPMATUBHUMH aKTaMU —
BIIMOBIJHUMH cTaTTsAMH KpUMiHaIBbHOTO KOJIeKCy YKpaiHHu Ta 3aKOHOM
VYkpainu Bifg 5 sxoBTHS 1995 p. «IIpo 60poThOy 3 KOPYILIEO» !, KUl HE Bi-
MoBila€ BUMOram uacy. He y3rojpkeHi Ha3BaHi 3aKOHH 1 3 IHITUMHA HOPMATHB-
HuMU aktamu. Haspina HarajibHa notpeda OUTbI IeTaabHOIO OKPECIICHHS
MOHATH «KOPYIIIHE MPaBOMOPYIICHHS» Ta «KOPYMIIHHHNA 3II0YHH», 0CO-
O6rmuBO B yMOBax peopMyBaHHS CUCTEMH KpUMIHAIBHOI IOCTHUIIT YKpaiHu,
BBEJICHHSI TAKOTO HOBOTO MOHSTTSI, SIK KKPUMIHAIBHUH MPOCTYTIOKY.

V 3akoni Ykpainn «I1po 60poTs0y 3 KOPYTIIIi€r0» 3aKOHOIaBEIb BIIEPIIIE
JaB I0pUIMYHE BU3HAYCHHS TAKOMY SIBUILY, SIK KOPYIILis, X0ua KOPYIMLis €
SIBUII[EM CKOPIIIIE COLlIaIbHUM, KPUMIHOJIOTTYHUM, HiX topuauaHuM. Kopyn-
IO BiH BU3HAYMB, K «IisSIBHICTh OCi0, YITOBHOB2XEHUX HA BUKOHAHHS
(yHKLiH 1epkaBu, CIPSIMOBaHY HA MPOTUIIPABHE BUKOPUCTAHHS HAJaHUX iM
TIOBHOBaKEHb JJIS OZICp)KaHHS MaTepialibHUX Oar, MOCIyT, MiIbr 00 THIINX
nepeBar» (cT. 1 3akony). Lle maiixke 30iracThcs 3 BUSHAUCHHAM, SIKE A€ KO-
pynuii OOH. ¥V [loBiakoBOMY HOKYMEHTI PO MIKHAPOIAHY OOpOTHOY 3 KO-
pymieto (kBiTeHb 1995 p.) BoHA BU3HAUAETHCS SIK «3JIOBKUBAHHS JICPIKaBHOIO
BJIQJIOI0 JIJIsI OTPUMAHHS BUTOM B OCOOMCTUX MIIIX»?. Buxomsiuu 3 1ux Bu-

! Bigom. BepxoB. Pamu Vipaiau. — 1995. — Ne 34, — Cr. 266. O. I. Kanbman BBa-
JKae, 1110 TaKuX akTiB B YKpaini noHan nsa necstku (Kaxeman O. I Micre cortiaibHO-
MPaBOBOTO KOHTPOJIFO B CHCTEMI 3aXOJIiB MPOTHIIT Kopymmii B YkpaiHi: Buctyn Ha
MixxHap. HayK. -IpakT. ceMiHapi «BianmoBinanbHiCTh MOCAaTOBUX OCI0 3a KOpyII-
wiitny pisipHicTB», 11-12 Tpas. 2001 p., M. Xapkis.) Ha Hamry sk gymKy, iHOI akTu
(oxpim, KK VYkpainu ta 3akony Yipainu «IIpo 60poTs0y 3 Kopymiiiero») mpsMoro
BIIMBY HA MOJOJIAHHS IbOTO HEraTHBHOTO SIBUIIA HE MAalOTh, OCKIIBKHU Mepe10adaroTh,
B OCHOBHOMY, OpraHi3aiiifHO-TeXHI4HI 3aX0/H, HE MICTITh CaHKIIii i Oe3mocepe-
HBO JI0 PABONOPYIIHUKIB HE 3aCTOCOBYIOTHCSL.

2 [ur. 3a: Jlynees B. B. Koppymnius yureHnnas u ¢pakrudeckas // TocynapcTso u
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3HaueHb, MOYKHA 3pOOUTH BUCHOBOK, 1[0 TEPMiH «KOPYIILisH» BKIFOUYAE 1 TaKe
MIOHATTS, K «xabapy». («CroBapb pycckoro sizbika» Cl. Oskerosa i KOpyI-
111(3%) po3yMie «IIKYT Xabapamu, MPOAaXKHICTh OCATOBUX OCI0, IOMITHIHIX
nistaiBy'.) Brim y 3akoni Yipaiau «IIpo 60pots0y 3 Kopynulem» po xabap
HIYOTO HE TOBOPHTBCS. (JTume c1. 12 3aK0oHY «HATSAKAE» BiJl 3BOPOTHBOTO Ha
Te, 1110, OKPIM aJIMiHICTPaTHBHO- KapaHm € 1 KOpyTIIisi, sika MOKE MiCTUTH
CKIIa]| STIOYMHY, STafylouH <<K0py1'ILIII/IHe JiSTHHSA 200 1HILe IPaBONOPYILECHHS,
[I0B’s13aHe 3 KOPYIILI€I0, 1110 HE MICTUTb CKIIaJly 3I0YHHY. ) @opmManbHO Lie
CBIAYUTBH MPO Te, 1110 3aKOHOAABELb 10 TEPMiHa «KOPYIILIs» Xabap He BKIIIO-
gae. 3po3yMilIo, 110 IIe IBHE HerOopo3yMiHHs”. Hey3romkeHicTh HOpMaTHBHUX
aKTIB, CIIPSIMOBaHUX Ha OOPOTHOY 3 KOPYIIIIIEI0, BUSIBISIETHCSI 1 B TOMY, 1110 JI0
KOPYIIIHHUX Iii 1HII aKTH BIHOCSTH W 1HII, YaCOM CaMOCTIiHI (3TiIHO 3
Kpuminansaum kozekcoM Ykpainu) ckiiaau 3nounHiB. Hanpuknan, Konnen-
1is 6opoTebu 3 Kopynuieto Ha 1998-2005 pp., 3arBepmkeHa Ykazom [Ipe-
3ugeHTa Ykpainu Big 24 kBitHs 1998 p. Ne 367/98°%, xopymniiero Bu3Hae
3JIOBKHUBAHHS BIIaJ1010 a00 nmocangoBum cranouiiem (ct. 364 KK Ykpainu
«3JI0BXKUBaHHS BJIAJI0I0 a00 CIY)KOOBHM CTAHOBUIIEMY), IEPEBULICHHS
Biau abo mnmocanoBux noBHOBakeHb (cT. 365 KK Vkpainu «llepeBurienns
BJ1aJ 200 CITy’KOOBHX MOBHOBAXKEHB ), PO3KPAIaHHS JICPKABHOTO, KOJICKTHB-
HOro a00 MPHUBATHOTO MaifHa 3 BUKOPUCTAHHAM CIIy>KOOBOTO CTaHOBHIIA (4. 2
ct. 191 KK Vkpainu «IIpuBnacHeHHs, po3Tpara MaiiHa a0 3aBOJIOIIHHS HUM
LIJTSIXOM 3JI0BKMBAHHS CITYKOOBHM CTaHOBHILIEM ), XabapHUITBO (cT. 368 KK
VYkpainn «Opnepxanus xabapay) Ta iH. KoHneniis mogonanas Kopymiii B
Vipaini «Ha nuisixy 1o 106podecHocTi»! Takol TOTOXKHOCTI HE BUSIBIISIE, alie
TaKoXK BKazye: «Jlo HaHmoMmMpeHimuX KOPYIIHUX JisTHb HAJICKUTh Xabap-
HUITBOY. Ta ¥ HaJjar0uM BU3HAYCHHS KOPYIIIIHHUM JIISTHHSIM, Y camoMy 3a-
koHi «IIpo 60poTEOY 3 KOpYIIIi€l0» 3aKOHOAABEIh (PAKTHYHO Ja€ TEepertiK
no6pe BigoMux GopM xabdapa: NpUHHSTTA a00 oepKaHHs MPEAMETIB (TIOCITYT)
LUIIXOM X npui0aHHs 3a LiHOKO (Tapu(oM), siKa € HHXKYOIO Bij X (haKTU4HOI
(mitficHOT) BapTOCTi; ONlep KaHHS IPEAMETIB a00 MO3UYOK, MPUA0AHHS LIHHUX
IanepiB, HEPyXOMOCTi a00 1HIIOro MalHa 3 BUKOPUCTAHHAM IIPH LIbOMY IUIBT
a0o mepear, siKi He nepedaYeHi YMHHUM 3aKOHOAABCTBOM (4. 2 cT. 1 3akoHy).
OTxe, cKianacs CUTYyallisl, KOJIM Ha3Ba 3aKOHY € MIMPIIOO 32 MpeaMET Horo
perymroBanHs. Ha Hanry 1ymKy, 10 TaKoro «pi3HOYMTAaHHSD KOPYILIi BiTYM3-
HSTHOTO 3aKOHOJIABIIS MTiIIITOBXYIOTh MIXKHAPO/IHI aKTH, CIIPSIMOBAaHI Ha 00-
POTBOY 3 KOPYIILIERO, SIKi IO KOPYIIIHHNX JTisIHb BIAHOCSATD, HAPUKIIA: «Kpa-
mpaBo. — 1996. — Ne 8. — C. 81.

! lus.: Oxeros C. W. CroBaps pycckoro si3bika. — C. 299.

2 Ha Haury ayMKy, Xabap — OJIMH 3 HalCyTTEBILINX MPOSABIB KOPYIILi.

> Ooiu. BicH. Ykpainu. — 1998. -Ne 17. — Cr. 621.

4 CxBanena Ykasom [Ipesumenra Ykpainu Bin 11 Bepecus 2006 p. Ne 742/2006.
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JKKH, PO3KPaIaHHs Ta MPUCBOEHHS ACPKABHOI BIIACHOCTI 3 METOO MPUBAT-
HOT'O BUKOPUCTAHHS, «3JIOBKUBAaHHA [10CAJI0BUM CTAaHOBHILEM 3 METOIO He-
[PABOMIPHOTO OJICPIKAHHS IIepeBary Ta iH. | Sk 3rajaHe BUIlle HEMIOBHE, TaK i
3aHaJTO LIMPOKE BU3HAUCHHS KOPYIILT, TeK HE € BunpasaaduM. Ha Haiu mo-
s, YKpaiHi He CIIJT «CIInoy, 0e3 y3roKeHHS 3 TOJIOKESHHSIMH HAIl[lOHAITb-
HOTO 3aKOHO/IaBCTBA, KOIIIOBATH HE Kpallli HApOOKH CBITOBOI CIIJIBHOTH 200
OoKkpemux Kpaid. Higoro, okpiM IuryTaHHHH, TOMUJIOK Ta 3JIOBKHUBAHb 1I¢ HE
npuHece. Ha xaib, ynciieHH1 mpono3uLii 11oa0 po3poOKH HalllOHAIBHOTO 3a-
KOHOJIABCTBA, CIIPSIMOBAHOTO Ha OOPOTHOY 3 KOPYIILIIEF0, POTIOHYIOTh 3aHA/ITO
IMPOKe TIyMadeHHs1 kopymiii. (PocisHu, 10 pedi, TeX iMyTh UM IIITXOM?. )
bararosinke BU3HAUCHHS Ta Pi3HOIUIAHOBE 3aKPIIUICHHS B 3aKOHOAABCTBI
TepMiHa «KOPYILID» «PO3MUBAIOTHY MEXKI CKJIaly LIbOTO IPaBONOPYLIECHHS,
OTOTOXKHIOIOTB HOT0 3 IHIIMMH MIPOTUITPABHUMH TistHHAMHU. (ogamo, 1o npo-
Onemy morTUOIIOE 1 HEYITKE OKPECIICHHS Cy0’ €KkTa KOopyIilii.) Yce 1e Moxe
MPU3BECTH JIO TOTO, 110 Oy/b-sIKe CITy)KOOBE MOPYIIEHHS (Y TOMY YHCII i 3BH-
YaifHa TIOMIJIKA CITy>KOOBIIST) PO3TISIIATIMETRCS SIK KOpyHiitHe TistHHES. [l
TaKUX 3aHENOKOEHb ICHYIOTh IiJIcTaBU. [ OHUTBA 3a [TOKAa3HUKAMH BXKe 3apa3
cTBOpWIIa B YKpaiHi CBO€EpPiAHY arMochepy «OXOTH Ha B1IbOMY, CTaH, KOJIU
3BITHICTb 1110/10 OOPOTHOU 3 KOPYIIIII€I0, 32 YMOB, 1110 JIHCHI ,,BUCOKI» KOPYII-
[IOHEPH JJIsl TIPAaBOOXOPOHHHX CTPYKTYP € HEOCSHIKHUMH, POPMYEThCS 3a-
BJISIKU ITPUTSTHEHHIO JI0 BiIIOBIIALHOCTI TOJIIB CUIbpaJI, BINCHKOBOCITYkKO0B-
1B, JTiKapiB 1 HABITH JICHHUKIB, KOHTPOJIEPiB MeTpo Ta 3aprociis [TTY?.
HeuiTke BU3HaY€HHS MEX KPUMIHAJIbHO KapaHOTO 1 aiMiHICTPaTUBHOIO
KOPYTIIHHOTO JisSIHHS, HEOOMIPKOBaHHH MiXiA A0 MUTAHHS PO CYO’ €KT
BIZINOBIAIbHOCTI 32 TaKe MPaBOIOPYILIEHHS TPU3BOAATH 10 TOTO, 110 3a Ha-
SIBHOCTI IIJICTaB 3a OIHI i Ti XK Aii ep>kaBHHUX CIYKOOBLIB (IT0CaTOBUX 0Ci0)
MOYKHA ITPUTSATTH 1 10 KPUMIHAJIBHOT BIINOBIAIBHOCTI 3a XabapHUITBO (CT.
368 KK VYkpainu), i 10 aMiHICTpaTHBHOI BiJIMOBIIaIbHOCTI 32 BUMHCHHS
KOpYIIiHHUX AistHb (cT. 7 3akoHy Ykpaiau «IIpo 60poTb0y 3 KOPYIIIIIE0).
Le ycknaaHoe poboTy IpaBo3acTOCOBYBayiB, IPU3BOJUTD 10 PI3HUX 3J10-
BXKHBaHb 3 X 00Ky, 30KpeMa JI0 HEeOOIPYHTOBAHHX 3BIIbHEHB [T0CAIOBUX 0CI0
BiJl KpUMiHAJIBHOI BiJIMOBIAaNbHOCTI 3a XabapHULTBO. [0 TOro * MocTae
3aKOHOMIpPHE IMUTAHHS: YOMY 32 OJIHI ¥ Ti % JISTHHS JIEP)KaBHOTO CITY>KOOBIIS

' Mi>kHapo/JHi paBOBi aKTH Ta 3aKOHOABCTBO OKPEMUX KpaiH PO KOPYIIIi0. —
K., 1999. - C. 12.

> Tus., Hanpuknan: Jlyaees B. B. Teorpadust opraHiH30BaHHOMN MPECTYITHOCTH U
xoppynuust B Poccun (1997-1999 rr.)// Opranu3oBaHHas NpecTYMHOCTb U KOPPYI-
nust. Vcenenoanus, 0630psl, nHGopmManus: ConuanbHO-IIPaBoOBOi abMaHax. — Exa-
tepunOypr, 2000. — Bemm. 3. — C. 9.

3 TuB.: BimoMocTi 3 apxiBy nmpoKypaTypu M. XapKoBa.
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(mocaioBy 0co0y) MOXKHA MIPUTSITTH 10 aJMiIHICTPATUBHOT BiIIIOBIAILHOCTI,
a TI0CaJIOBHUX 0Ci0 HENEP)KAaBHOTO CEKTOPA TIJIbKU J0 KPUMiHAIBHOI? Ynm
JIep>KaBHUIH CITy’KOOBEIb «KpaIle» 3a HellepKaBHY MOCazioBy 0co0y?

BimgyBatoThCs TpyAHOIII 1 B TUTAHHSAX KBaTi(iKallil NpaBomopyIeHHs
3a ct. 354 KK Ykpainu («OneprxaHHs HE3aKOHHOT BHHATOPO/IU MTPAIliBHUKOM
JepKaBHOTO MiJNPUEMCTBA, YCTAHOBH YW OpraHizauii»). Ane TyT, y caMiid
CTaTTi, € X04a O BKa3iBka Ha 000B’SI3KOBI 03HAKH 3JIOYKMHY: MaTepialbHi O1a-
ra (y Oynb-sIKOMY BUIVIsII) a00 BUTOAM MAalfHOBOTO XapaKTepy; 3HaUHHH po3-
Mip; OTPUMAaHHS BUHATOPOJH LIUISIXOM BUMaraHHs; Cy0’ €KT 3JI04MHY — 0CO-
0a, sika He € ocaoBor0. Xabap ke (KpUMiHaJIbHUH 37I0YKH, BIAIIOBIJATBHICT
3a sikuit nependadeno ct. 368 KK Ykpainu) Bix aamMiHICTpaTUBHOTO MPO-
CTYIKY (BiJIOBiAIBHICT IepedadeHa cT. 7 3akoHy Ykpainu «I1po 60poTs-
Oy 3 KOPYIIII€I0») BIAPI3HUTH MPAKTUIHO HEMOXKIINBO. AJIMIHICTpATHBHE
KOpYyILiliHE IiSHHA HE Ma€ aHi BapTICHUX, aHl OyAb-SKUX IHIIUX O3HAK, 5KI
0 BijiMeXyBamM Horo Big xabapa (3a BUHATKOM TOTO, 1110 Cy0’ €KTOM Xadapa
€ TUIBKH 1ocaioBa 0co0a, sika He 3aBXK/IH € IepKaBHUM CIIyKOOBIIEM), X0ua
TakK caMo, K 1 xabap BOHO Mae MaiiHoBHH xapakrep. (Haramaemo, mo Bigmno-
BijHO 110 11. 4 [ToctanoBu [1nenymy Bepxororo Cyny Ykpainu Bin 26 KBIT-
Hs1 2002 p. Ne 5 «IIpo cynoBy npakTHKy y CIipaBax mpo XadapHUITBO» Xadap
Mae BUKJIIOYHO MaiiHOBuUi xapakrep'.) Koudumikrye neit 3akoH i 3i ct. 184!
KnAIl Ykpainu. Iloctanosa Ilnenymy BepxoBrnoro Cyny Ykpainu Bifg 25
TpaBHs 1998 p. Ne 13 «IIpo mpakTHKy po3MIsiAy CyAaMu CIPaB PO KOPYTI-
LiAHI JiSHHS Ta iHII IPaBONOPYIIEHHS, OB’ I3aHi 3 KOPYIILI€0»? I[OT0
koH(]IIIKTY He Bupilnye. HaBrnaku, BoHA yCKIIaAHIOE cuTyarliro. Tak, miarm. 3
1. 1 miei [locTanoBu Bkasye, mo: «[IpaBonopymieHHs, OB’ s13aHi 3 BUKOPUC-
TaHHSIM TI0CaJ0BUMH 0cO0aMH B 0COOMCTUX UM THIIUX HECTY)KOOBUX IIIJISX
JIepXKaBHUX KOIITIB, HAJJAHUX iM y CIyKO0OBE KOPUCTYBaHHS TPUMINICHB,
3ac00iB TPAHCTIOPTY UM 3B’S3KY, TEXHIKM 200 1HIIIOTO JIEPKABHOTO MaifHa, 10
KOPYIIIHHUX JisTHb HE HAJISKUTH» (X04a i Jii, 32 3aKOHOM, € HE IO iHIIIE,
K (opMH KOpyILii), a m. 18 BuMarae, mo0 y THX BUIaIKaX, KOJH MPOTH-
MpaBHi [1ii 0COO0M BOJHOYAC MICTATh O3HAKH, nepeadaueHi 1 3akonom («I1po
60poTh0y 3 Kopymieo». — Asm.) 1 KnAll Ykpainu abo Oyib-sIKuM 1HIIUM
HOPMaTHBHO-TIPABOBHUM aKTOM, IO Tiepeadadae aaMiHICTpaTUBHY BiAMOBI-
JIAJTBHICTB, JIil BAHHOTO KBaTi(iKyBaJUCs 32 BiJIOBIIHOIO CTATTEI0 3aKOHY
(«IIpo 60poTHOY 3 KOPYIIIEY).

Jo Henomnikis 3akony Ykpaiau «IIpo 60poTs0y 3 KOpyIMLi€o» CItif Bif-
HECTH HasIBHICTH (POPMAITBHHUX CKIIAJIIB (CT. 5), 110 ()aKTUYIHO BCTAHOBIFOIOTh

"TOpun. BicH. Ykpaiau. — 2002, — 13—19 yum. (Ne 28).
2 BicH. Bepxos. Cyny Ykpaiau. — 1998. — Ne 3. — C. 18-21.
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«IPE3yMIIII0 BUHI» 0CO0OH', a TAKOXK Te, [0 B HHOMY HEMA€ TIyMa4CHHsI
TaKUX TEPMIHIB, SIK «IIPABOIOPYIICHHS, ITOB’A3aH1 3 KOPYIILIE0»; «IepeBa-
I'», «0coba, yIIOBHOBaXKEHA Ha BUKOHAHHA (yHKUiN aepskaBu». IIpumitka
1o ct. 1 3akony Ykpaiuu «IIpo 60poTs0y 3 KOpyTIIi€o» (JJormoBHeHa 3aKOHOM
VYkpainu Big 11 numns 2002 p. «IIpo BHeceHHs 3MiH 10 3akoHy Ykpainu «I1po
060poThOy 3 Kopytiiewoy // Binomocri BepxoBnoi Paau Yipainu. — 2002, —
Ne 40. — Cr. 289) nuie ornocepekoBaHo, Yepe3 «IisUTbHICTh 0C10, yITOBHO-
Ba)XCHUX Ha BUKOHaHHS (DyHKIIH JepxkaBu», BKazye Ha Te, IO JIO 0cCi0,
YIOBHOB&)XEHUX HA BUKOHAHHA (DyHKLIN AeprkaBH, i BITHOCUTH «I10Ca-
JIOBUX 0ci0 micuieBoro camoBpsiayBanHs». [TynkT 5 TlocranoBu [lnenymy
BepxoBHoro Cyny Ykpainu Bix 25 TpaBHs 1998 p. Ne 13 o Takux ocib Bia-
HOCHUTb JICP)KaBHHUX CITY>KOOBIIIB, ACMYTaTiB BCiX PiBHIB, CUIBCHKUX, CEIHIII-
HUX, MICBKHX TOJIIB Ta TOJNIB PAaHOHHKX 1 00JIACHUX pa/i, BICHKOBOCITYKOOBIIIB
(KpiM THX, L0 IIPOXOIATH CTPOKOBY CIIy>KOy), 0Ci0, sIKi 3I1IHO 3 YMHHUM 3aKO0-
HOJIAaBCTBOM TPHUTSTYIOTHCS JI0 BiJINIOBIIaIBHOCTI 32 a/IMIHICTPATHBHI MPaBO-
MOpYIICHHS Ha MiJCTaBi NOJOKEeHb TUCHMILTIHAPHUX cTaTyTiB. He moctaTHbo
YiTKO OKpecieHi B 3aKoHi i cy0’€KTH KOPYNLIHHUX HisHb, OPTaHH, SIKi MOKIIHU-
KaHi BecTH 00poTHOY 3 KopyTi€to. (3ramyBana Bxe Hamu [loctanosa [Iierymy
BepxosHoro Cyny Ykpainu Ne 13 Bix 25 tpaBHs 1998 p. Takoxk HELOCTaTHBO
po3kpuBac 11i tuTanHs. He jpae BoHa i BHYEPITHUX TEpeNTiKiB 00’ €KTUBHOI CTO-
POHHU TMIPaBOIIOPYILIEHb, HE BUPIIIYE MPOOIEMH OO PSY IHIIHMX TEPMiHIB Ta
MIPOLIEYp 3aCTOCYBaHHS 3aKoHY (HAIPHUKIIA[, HABOASYM TIIyMauyeHHs TepMiHa
«oco0u, YOBHOBa)KeHI Ha BUKOHAHHS (DYHKILIN aepxkaBmy», 1. 5 IlocTtanoBn
(hakTUYHO HaJa€e MepeiK BUIIB 3arajbHUX (CT. 2) Ta CHelialbHAX Cy0 €KTiB
(okpecrieni y crartsix 3, 5, 10, 11 3akoHy) KOpYIIIIHHIX MPaBOTIOPYIICHB).

Ha namy nymky, norpeOye BIOCKOHaAJICHHS NOHATIHHUM anapar, BU3Ha-
YEHHSI YITKMX MEX MIX JISTHHIMHA KPUMIHAJIbHO KapaHUMH Ta aJIMiHICTpa-
TUBHUMHU. CJIiJ] TAKOXK ITPUBECTH J0 B3aEMHOT «3r0/IN» HOPMH IPaBa, OB’ s3aHi
13 3aKOHOJJAaBCTBOM TIPO O0OpOTHOY 3 KOPYIIIE0, NepeayciM 3akoH YkpaiHu
Bz 16 rpyans 1993 p. «Ipo neprxaBHy ciyx0y»’. Tpeba po3podutu Ta mpu-
WHSITH HOBI HOPMATUBHI aKTH, 5IKi O CTABWJIM JIOAATKOBUMN 3aCJIiH HA MUISIXY
KOPYIIIii, HAPUKIIa, 3aKoHH (YMOBH1 Ha3Bn) «I1po KOHTPOIB 3a ToXxoaaMu
Ta BUTPATaMH CITy>KOOBIIIB OpraHiB BUKOHABUOI BIIAJIM Ta MiCIIEBOTO CaMO-

! TlpakTrKa 3aCTOCYBaHHS 3aKOHY 3Ha€ Gararo MPHKIAAIB, KOJIU CIyKOOBIIIO B
Cyai, y po3pi3 i3 3arabHUM TPUHIIAIIOM JO0Ka3yBaHHsS BHHH, MOTPiOHO Oylio camomy
JIOBOJIUTH, 110 BiH IPUITYCTHBCS 3BMYANHHOT MOMMJIKH (HE 3aBXKAM i JTUCLMILUTIHAPHO
Kapanoi). Ha Hanry aymKy, KopymniiiiHe JistHHS ab0 IisiHHS, TOB'SI3aHEe 3 KOPYIIIII€E0,
HeoOepe)KHO BUMHUTH HEMOXKITHBO. POpMaIbHUX CKIIAIB TYT OyTH HE HOBHHHO.

2 Bigom. Bepxos. Pau. — 1993. — Ne52. — Cr. 490.
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BpsILyBaHHs». Y 3B 53Ky 3 IIMM HAMU TPOIIOHYIOTHCS JIesIKi 3MiHH Ta JIOTIO-
BHEHHS JIO aIMIHICTPATUBHOTO 3aKOHO/IaBCTBA MPO OOPOTHOY 3 KOPYIIIIIETO.

Hoga pemaxmis ct. 1 3axony Ykpainu «IIpo 60poTs0y 3 KOpyYIIIi€0» T0-
BHHHA, Ha HALy JyMKY, MaTH TaKUi BUDIIS.

Crarrsa 1. [lonsarTa kopynuii, KOpynuiiHUX AiAHb Ta AifAHb, IO
MOB’f13aHi 3 KOPYNIi€l0

[Tix KOpYTIIi€0 PO3YMIIOTH MiSUTBHICTD OCI0, YIIOBHOBaKCHUX HA BUKO-
HaHHS QYHKIIH JepKaBy, sKa CIIPSMOBaHA Ha MPOTHIIPABHE BUKOPHCTAHHS
HaJlaHuX iM JiepKaBOr0 IIOBHOBAXEHb Ul OJEp KaHHS MarepiajlbHUX OJar,
MIOCITYT, IUIBI Ta IepeBar 3 METOI 0COOMCTOro 30aradyeHHs, MOKPaLeHHs
CBOTO MarepialibHOTO, CIYKOOBOT0, MOJIITUYHOTO Ta 1HIIIOTO CTAaHY, @ TAKOXK
CTaHy CBOiX PIIHHUX Ta OJIM3BKHX, 1HIIUX 0CI0.

Kopymiist BUSBISIETbCS B XaOapHUIITBI Ta IHIIMX KOPYMIIHHUX JisSH-
HSX.

XabapeMm BHU3HAETHCS IPUHHSTTS ITOCA0BOIO 0CO00I0 Bif 1HIIOI 0COOM
MarepialbHUX LIHHOCTEH, OfepyKaHHs MAaifHOBHX BUTiJ a00 MOCIIYT, mepeBar
MalHOBOTO XapakKTepy 3a JisiHHs, K1 151 0co0a 00ilsijia BUKOHATH a00 BH-
KOHaJIa Ha KOPHUCTh 1HIIOT 0COOU, BUKOPUCTOBYIOUH CBOE CITY>)KOOBE CTaHO-
BHIIE'.

BinnoBigansHICTh 3a ofepkaHHs Xxabapa nepeadoadena KpumiHaibHUM
KOJIEKCOM YKpaiHH.

KopynuiitHuM ajiMiHICTPaTUBHUM JIiSTHHSIM BHU3HAETHCSI BAMHEHHS 110~
caJoBOt0 abo 1HIIOK 0C000I0, YIIOBHOBAXXEHOI0 HAa BUKOHAHHS (DYHKIIIH
JIepKaBH, Oy/b-sIKOTO 13 3a3HAYCHUX Yy YACTHHI MEPIHii 1€l CTATTI JisHb,
SIKIIIO BOHO HE MICTUTH Y COO1 CKJIAJY 3JI0UUHY.

JUisTHHSIMU, SIKi TIOB sI3aHi 3 KOPYTIII€I0, BU3HAIOTHCS: OAEP KaHHS 0C000I0,
YIMOBHOBa)KEHOIO HA BUKOHAHHS (PYHKIIN 1ep>kaBH, ab0 Takoro, sKa Hai-
neHa QyHkuismu odimiitHoro 3akpirieHHs (MATBEPIHKSHHS) FOPUIUIHIX
(akTiB, HE3aKOHHOT BUHATOPOJU BiJl TPOMAJsH 32 BUKOHAHHS POOIT,
OB’ 5I3aHUX 3 00CITYTOBYBaHHSM HACEIICHHS; IOCEPEIHHULITBO B Xa0apHUIITBI;
MIPOBOKAIIist Xabapa; oJiep>kaHHs He3aKOHHOT BHHATOPO/TU TIPAIliBHUKOM JIep-
MKaBHOI yCcTaHOBHU a00 opraHizallii; MopyuIeHHs BUMOT (piHAHCOBOT'O KOHTp-
OJTI0; HEBKUTTSI KEPIBHUKOM 3aXOJliB 1110710 OOPOTHOM 3 KOPYIIIIi€l0; HEBU-
KOHaHHsI CBOIX 000B’S3KiB 10 OOPOTHO1 3 KOPYIIIi€0 0CO00k0, HA SIKY TIO-
KJaJieHl Taki 000B’A3KK; y4acTh (y pi3HUX (opmax) y Jeramizauii J0X0OaiB,
OTPUMaHUX NPOTHUIIPABHAM CIIOCOOOM Ta 1HIII Aii, mepeadadyeHi YNHHNAM 3a-

! 3a norikoro 1eil ab3al] MOBUHEH CKJIAIATHCS 3 BiICHIIOUHOT HOPMH HPHOIN3HO
Takoro 3Micty: «BusHaueHHs xabaps mictutucs B cT. 368 KK Vipainmy», ane ocKiTbKu
151 CTATTS TAKOTO BU3HAYEHHS HE Ma€, aBTOPH J03BOJIHIN co01 HOTo HaJaTh TyT.
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KOHO/IaBCTBOM.

Ipumimxa. Tepenik misiHb, SKi OB’ A3aH1 3 KOPYIILIEIO 1 HE MAIOTh Maii-
HOBOTO XapakTepy, MiCTUTh TaKoX cT. 5 3akony Ykpainu «IIpo 60poTr0y 3
KOpYTIi€ero». BimoBinanbHICTh 3a JIisSTHHS, SIKI ITOB’s13aHi 3 KOPYTIIIIEI0, HACTAE
3a KpumiHanbHUM KojiekcoM YKpaiHU Ta UM 3aKOHOM.

Sk yxe 3a3Ha4aIOCs, CYTTEBOIO MPOOIEMOIO B MPAKTHULI 3aCTOCYBaHHS
AHTHUKOPYIILIHHOTO 3aKOHOJIABCTBA € BIJICYTHICTh YiTKUX KOPJIOHIB MiXK KPH-
MIHQJIBHO KapaHOIO Ta aJMIHICTPATHBHOIO KOPYIIi€. Y 3B 43Ky 3 mepe-
BYKHHUM CITIBITQJ{IHHSIM TIpEIMeTa Ta 00’ €KTa KpUMIHAIBFHO KapaHoi Ta ajiMi-
HICTPaTUBHOI KOPYIIIIiT PI3HUII0 MIDK HUIMH, Ha HAIll TIOTJIsII, MOYKHA BU3HA-
9uTH: 1) IUISIXOM BCTAHOBJICHHS BapTICHUX MEX MIXK HUMH Ta 2) MUISIXOM
MaKCHMalIbHO YiTKOTO OKPECIICHHS (TaM, e 1Ie MOXKIIUBO) (POPM KpUMiHAIb-
HO 1 aIMiHICTpaTHBHO KapaHoi kopymiii. HecTabinpHICTh HAIlIOHATBHOT Ba-
JIOTH MiJIKa3ye, 1110 Taka BapTicHa Meka IOBMHHA OyTH IpUB’A3aHa ado 110
HEOITOJ]aTKOBYBaHOTO MiHIMYMY JIOXO/iB TPOMa/ISIH (i€ TyT CIIij] ITaM’ sITaTy,
110 CBITOBA MPAKTHKA W/ UIIXOM HEBH3HAHHS HE3HAYHHUX (CUMBOJIIYHUX)
MOJIAPYHKIB (3p03yM1iJIO, SIKIO BOHU HE BUMArarThCs KOPYIIIIOHEPOM 1 He
HaJAaf0ThCsl B TPOIIOBIii (opmi) 3a KopyriiiHe mistaHs)', a00 10 MiHIMalb-
HOTO MPOXXKUTKOBOTO MIHIMYMY I'POMAaJISIH, BAPTICHHH PO3MIp SIKOTO BXKE
MOK€ CTAHOBHUTH IIEBHHUI 1HTEPEC ISl KOPYIIIIOHEPA 1 pO3TIISIATHCS HUM SIK
croci6 He3akoHHOro 30aradeHHs. Ha Hamty 1ymKy, came po3mip BiJl OZHOTO
HEOTI0/IaTKOBYBAHOTO MIHIMYMY JIOXOJIiB TPOMAJISIH JI0 MiHIMAJIbHOTO MPO-
JKUTKOBOTO MIHIMyMY 1 TOBMHEH CKJIaJIaTH aMiHICTPAaTUBHE KOPYIIIiliHE
JUSTHHSI 32 YMOB, 1110 «IIOJISIKa» CIIY>KOOBIIIO HE HAIAEThCS B TPOIIOBIH hopmi
Ta HE CTAHOBUTH KBaTi(PiKyroUMX O3HaK Xabapa. B iHIImMX BHUMakax MOBUHHA
3aCTOCOBYBATHCS KpUMiHAJIbHA BIAMOBIATBHICTb.

Ane Taku MiJXiJq He MOXKE 3aCTOCOBYBATHCS JI0 OCi0, popMa KOpyTIiiii-
HUX JliSIHb SIKUX CTAaHOBHUTH HAJIAaHHS OKpeMUM ocodam ((ipmam) Hemepe-
0OaueHMX 3aKOHOJAaBCTBOM 200 HEOOIPYHTOBAHMX MUIBI Ta mepesar. Taki
MUIBIH Ta IEpeBark MarOTh, K MPABUIIO, TOBIOCTPOKOBUI XapakTep, 3aB/a-
FOTh JIEpIKaBi, IPOMaJIsTHAM Ta IOPUJANIHUM 0C00aM 3HaYHOT MaTepiaabHOI Ta
MOpAaJIBHOT IIKOJIH, PYWHYIOTh Y TPOMaJISIH Bipy Ta MOBAary Jio JAepKaBHOI
BJIaJIM 1 TOBUHHI OI[IHIOBATHCS K opma xabapa 3 yciMa BUILITUBAIOYMMH 3
LILOI'O HACJIKAMHU.

Cy0’exTaMu KOPYIIIHHOTO NiSHHS, HAa HALTY TyMKY, Ha 3aKOHOJIABYOMY
piBHi (a He nusIXoM po3’sicierHs B [loctanosi [Tnenymy Bepxosuoro Cymy

! TyT BuHHKaE 11e oHa npodiema. [liist 6ararbox rpoMajisiH YKpaiHi HaBiTh Cyma
B OJIMH HEOMNOJIaTKOBYBAaHMI MiHIMYM JIOXOAIB € CyTTeBOI0. CamMe ToMy OCOOJIHBY yBa-
Ty CIiA NpuAianTy GopMi Ta migcTaBaM TaKoro MOAAPYHKY.
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VYKpaiHu) citijJi BU3HABaTH HE JIMIIC JICPKaBHUX CITY>KOOBIIIB Ta CITyKOOBIIIB
OpTraHiB MiCIIEBOTO CaMOBPSIyBaHHS, a i 1HIIAX 0Ci0, SKUM 3TiJHO 3 YAHHIM
3aKOHO/IaBCTBOM JIeprKaBa JICJIETY€e YacTKy CBOIX MOBHOBaXxeHb. J[o 11iel Ka-
Teropii, Ik Ha HaC, MOYKHA BiJTHECTH 0Ci0, 110 TUMYACOBO (y TOMY YHCIi
0JIHOPA30B0) BUKOHYIOTh JOPYUYEHHS JepkaBu. Lle uieHn rpoMacbKoro
(bopMyBaHHS 3 OXOPOHH I'POMAJICBKOTO TOPSIIKY Ta AEPKaBHOTO KOPAOHY,
IPOMaJICbKi MUCIIUBCBKI, JIICOBI 1HCIIEKTOPH, IPOMAJIChKi KOHTPOJIEPH TO-
’KeKHOI OXOPOHH, MTO3aIITaTHI iHcIIeKTopy [0/10BHOI eprkaBHOT iHCHIEKIT 3
Oe3mneKky CyIHOILUIaBCTBa Ta iH. JlepkaBa HaJIIs€ iX aMIHICTpaTUBHO-
BJIaJJHUMH [TIOBHOBKCHHSAMH, SIKi BOHH MOXKYTh BUKOPHCTOBYBAaTH 1 Y CBOIX
kopucHuXx 1isx. (Hampukias, ckiacti abo He CKJIACTH MPOTOKOIH TPO ajl-
MIHICTpaTHBHI MPABOMOPYLICHHS, TOOTO HaJlaTH Y1 HE HAJATH XOIy CIIpaBi
PO aJMIHICTpaTUBHE MPABOTIOPYIICHHS; JOCTABUTH JI0 MUTIMIT (ClIbpajim)
IIPaBOINOPYIIHKKA a00 3a BiIOBIAHY BUHAropoxy BIAMYyCTUTH HOro Ta iH.).

V 3B’s13Ky 3 UM IPOIOHYETHCS HOBA peakiis cT. 2 3aKoHy YKpaiHu
«IIpo 60poTHOY 3 KOPYIIIIIEIOY.

Crarrsa 2. Cy0’ekTH KOPYNUIIHUX JisIHb Ta iHIIUX NPABONOPYIIEHb,
MOB’I3aHHUX 3 KOPYNIi€I0

3a KOPYIIIHHI JisTHHS Ta iHIII PaBONOPYIICHHS, ITOB’I3aHi 3 KOPYIIIII€TO,
Ha MiJICTaBl I[bOTO 3aKOHY BiAITOBIJAIBHICTh HECYTh TaKi 0COOM, YIOBHO-
Ba)KCHI HA BUKOHAHHS (DYHKIIIH JepKaBH:

a) Mocaj0Bi 0COOM JIepKABHUX Ta HEJICPIKABHUX YTBOPEHb, SIKI Bijl iMe-
Hi Iep»KaBH BUKOHYIOTh aJIMiHICTPaTUBHO-BIaJHI (DYHKIIIT;

0) moca10B1 0COOH IPABOOXOPOHHHUX, KOHTPOJILHO-HATIISZIOBUX OPTaHiB,
CyAni;

B) JIeprKaBHI CITy>KOOBIII Ta iHIII 0COOH, SIKi BHACIIIJIOK CBOTO CITY)00BO-
ro Ta 1HIIOTO, HAJJAHOTO M (y TOMY YHCJi TUMYacoBO a00 OJHOPA30BO)
JIep>KaBOIO CTAHOBHILA, MAIOTh MPABO 3A1MCHIOBATH IOPUANYHO 3HAYYIL Jii
BiJI iIMEHI JiepkaBH, a00 TOTYIOTh JOKYMEHTH, IO 3aKPIIUTIOTE (TTIATBEp-
JUKYIOTB) I0pHANYHI (akTH;

T') HApOJHI eNyTaTH YKpaiHu, ACTyTaTH paj] IHIINX PiBHIB, TOCATOBI
0co0M OpraHiB MiCIIEBOIO CaMOBPSAYBaHHS Ta IX BUKOHABYHUX OpIaHiB.

Tpumimxka: Jlep>kaBHUMH CITY>KOOBILSIMU Ta IHIIIUMH 0CO0aMH, SIKi MAIOTh
BHACITIZIOK CBOTO CITY’KOOBOTO Ta 1HILIOT0, HAAAHOTO iM (Y TOMY YHCIIi THM-
4acoBO 200 OJTHOPA30BO) JECPIKABOIO CTAHOBHMINA, IPABO 3IIHCHIOBATH IOPH-
JMYHO 3HauyIi Aii Bi iIMeH1 AepkaBU BU3HAIOTHCSL: JIIKapi, CEKpeTapi Cyais,
TIPOKYPATypH, MICHIEBHX Pajl | BAKOHKOMIB, IHIIHX JAEP’KaBHHUX 1 HEJIEPIKaBHIX
CTPYKTYP, Kl 3JIICHIOIOTh PEECTPAIIil0 3asB, BUJIAIOTh JIOBIJIKU TOIIO, HA
MIJICTaB1 SKUX CIUIAYYIOTHCSI JINCTH HEMPAIe3aTHOCTI, IeBHI 0COOU 3BiJib-
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HSFOTHCSI BiJl BUKOHAHHSI 00OB’SI3KIB JIEP)KABHOTO XapakTepy (CTpoKoBa
ciyx0a B apMii Ta 1H.), HaOyBarOTh NIEBHUX Oyar (MOCTAaBJICHHSI HA KBAPTUP-
HHH 00JTIK Ta iH.).

Came Taka pefaxiis, Ha Halll [IONIAA, € ONTUMAJIBHOIO 1 TAKOIO, SIKY B I1O-
JIANTBIIIOMY HE MOTPiIOHO OyJie OCTIMHO 3MIHIOBATH Ta JIOTIOBHIOBATH Y 3B’SI3KY
3 BUHUKHEHHSM HOBUX YNPaBIiHCHKUX MOCaMd, 3MiH y (QYHKI1OHAJIBHHUX
000B’s13Kax CITy>KOOBIIIB, 1HIINX TpaHC(HOpPMaLili YHHHOTO 3aKOHOJABCTBA.
Yepes 11i MiJICTaBKU HEOPEYHUMH, Ha HAIITy JIyMKY, € TIPOIO3HLIii' iTH, HAPH-
KJIaJ1, IIUIAXOM JOCBiLy pocisH, sKi y cT. 3 npoekty 3axony Pociiicskoi Dene-
pauii «ITpo 60poTEOy 3 KOpyIIIieio»? 3po0uIIi Cripoly JaTH MEPENTiK TaKKHX
cy0’exTiB. (AHaJIOri4Ha cripoba pOOUTHCS 1 BITYM3HSIHUM 3aKOHOJIABIIEM (Ha-
NPHKIIAN, y poeKTi 3akoHy Ykpainu Bin 11 Tpasrs 1998 p. «IIpo BHeceHHS 3MiH
1 I0TIOBHEHB 10 3akoHy Ykpainu «IIpo 60poTs0y 3 Kopymiiero» ((pakTnaHo — B
HOBIH pefaxmii YMHHOTO 3aK0HY ), SIKHi OyB IpeicTaBIeHuI Biyiiom 3 mutans
MPaBOOXOPOHHKX OpTraHiB 1 00poTHOM 31 3mounHHICTIO anapary Kabinery MiHi-
cTpiB Ykpainu, npoekti 3akony Ykpaiau 2008 p. «[Ipo mpotuito Kopymiiiy,
BHECEHHI HApOJHUM jenyTatoM Ykpainu I I. Mockaiem).

[orpedye cBOTO FOPUANIHOTO OPOPMIICHHS 1 TEPMiH «0Cc00a, YIIOBHO-
Ba)KCHA HA BUKOHAHHA (DyHKIIiH gepxkaBmy». Came BiH, K CBIJTYUTD MPAKTHKA,
€ HalOLIbII CKJIQJHUM JUIS PO3yMIHHA Y CIIpaBl BU3HAUEHHS CY0 €KTa KOPYII-
uitiHoro xisHHA. IIpononyemo take Bu3HaueHHA: «Oc00010, yIIOBHOBAXKEHOIO
Ha BUKOHAaHHS (DYyHKIIIH AepikaBH, BUSHAETHCS Oy/b-sKa 1M0OcajioBa ocoda
OpraHy AepKaBHOI BUKOHABYOI BIIaJIv, MiCLIEBOTO CaMOBPSIIyBaHHS a0 Taka,
sKa Ma€ BHACIIJIOK CBOTO CITY>kKOOBOTO YH 1HIIIOTO, HAJaHOTO i Jep:KaBOIO
(y TOMy 4HCITI THMYACOBO a0 OJJHOPA30BO) CTAHOBHIIIA, ITPABO 3IIHCHIOBATH
IOPUINYHO 3HAYYII JTiT BiJl IMEHI A€ KaBH».

CyTTeBHX 3MiH, Ha HAIIy TyMKY, IOTPEOYIOTh 1 psifl cTarei 3akoHy YKpa-
inum Big 16 rpynus 1993 p. «Ilpo nepxaBHy city»0y», po3miuBdacTi popmy-
JFOBAHHS SKUX YCKJIaTHIOIOTh peallizalliio He JIUIIe BUMOT caMoro 3aKoHY, a
i 3aCTOCYBaHHS HOPMATHBHUX aKTiB, SIK1 3 HUM IIOB’si3aHi (y TOMY 4HCHI 1
3akony Ykpainu «IIpo 60poTe0y 3 Kopymiiero»). Hanpukian, HediTke BH-
3HaueHHs y 3axoHi Ykpainu «IIpo nep:kaBHy ciyxOy» Takoro TepmiHa, sik
«JIep’KaBHUM CITy:KOOBEIbY, BIICYTHICTb YiTKOT KIIaCH(iKallii BUIIB AeprKaB-
HUX CITy’KOOBIIIB, TX OCHOBHUX O03HAK, TOBHOT KJIACU(IKAIIIT 1OCaJI Ta PAHTIB

! Tus., nanpukutan: Psibomanka P. T. MixHapoHO-TIpaBoBuii 10CBix y 60poThOi
3 Kopyiiero // 36. Hayk. mp. Xapk. [EHTPY BHBY. OpraHis. 3nmodnHHOCTI. — X., 2000. —
Bum. 1. - C. 318-319.

2 TIpoext 3akona Poccuiickoit ®enepaunu ot 31 mapra 1993 p. «O 6opsbe ¢
Koppymuuei» // Poc. razera. -1993. -16 amp.
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JepIKaBHHUX CITYKOOBIIB (200 Xx04a O MPUHIUIIIB TaKoi Kiacu(ikaii, 0CKiIb-
KM, 3p03yMIJI0, TOBHICTIO TaKy Kiacu(]iKalito MpOBECTH HEMOXKIHBO 32
00’€KTUBHUX 00CTaBUH) NMPU3BEJIO A0 IOTPEOU Micist BCTYIy B 0 3aKOHY
«IIpo nepxaBHy ciryx0y» akramu KabGinery MinicTpiB YKpaiHu BiTHOCUTH
1ocaii poOITHUKIB Py JepKaBHHUX Ta HEIEPIKABHUX CTPYKTYp (110 (hak-
TUYHO BUKOHYIOTH (DYHKIII1 JepKCITy>KOOBIIST) 10 BiIMOBIAHUX KaTeropii
mocaJsi iep>kaBHUX CIy)KOOBIIB. (3apa3 TaKMX aKTiB HAPAXOBYETHCS MOHAJ
JTBA JICCSITKH. )

Ha mijicraBi BUKJIaIeHOTO, MOYKHA IIMTH BUCHOBKY, IO €(DEKTHBHICTH
3aCTOCYBAaHHSM 3aKOHOJABCTBA PO 0OpPOTHOY 3 KOPYIILIEI0 HANPsAMY 3ajie-
KUTb BiJl MOJANBIIOTO PO3BUTKY aHTHKOPYILIHHOTO 3aKOHOJIABCTBA, Mpa-
BHJIBHOTO HOTO 3aCTOCYBaHHSI.

M. IMozopeubKuil, DOKTOP IOPUANIHUX
Hayk, Ciryx0a Oe3nexu Ykpainu

Jloka3yBaHHsl Y KPUMiHAJIBHOMY IPOLECi:
THOCEOJIOTiYHi | MPaBOBi NMTaHHA

ITuTaHHs IPO MOHATTA KPUMiHAIBHO-IPOLECYaTbHOTO J1OKa3yBaHHS,
HOro 3MiCT Ta CTPYKTYpY B Teopii € JucKyciiHUMU. Y KpUMiHaJIbHO-
MpoIeCyaJbHOMY 3aKOHOMABCTBI IHCTUTYT JOKAa3yBaHHsI, HA HAII MOTJISI,
BPETyIbOBAHO CYNEPEWINBO. 3a3HAUCHE € OHIEIO0 3 IPUINH CYI0BO-CIIITIHNX
MOMMJIOK, MOPYIIEHHS MpaB JIOAWHY B X0/ KPUMIHAIBHO-MIPOLIECYaTbHOTO
MPOBaKEHHS.

CIiTpHAM JUIS BUCJIOBICHUX TOYOK 30pY Ha HMOHATTS JTOKAa3yBaHHS Y
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KpUMIHAJIBHOMY TIPOIIEC] € T€, [0 BOHO BU3HAYAETHCS SIK Mi3HABAJIBHA JTi-
SUTBHICTD, SIKA IPOXOAMTH Y BCTAHOBIICHIH 3aKOHOM TIPOIIeCyalbHii Qopmi,
CIPSIMOBaHA HA BUSABJICHHA 00CTaBHH 3JI0YHHY, 1110 MaJIU MicLie B MUHYJIOMY,
Ta BCTAHOBJICHHS ICTHHN y KpUMIiHAJIBHIN CTIpaBi, X04a B TEOPii i BUCIOBIIIO-
FOThCSI PI13HI MOIVISIN HA CITIBBITHOLICHHS MTI3HAHHS 1 JIOKa3yBaHHSI, SIKI HAMU
JIOKJIAJTHO PO3KPHTI B OJHIH 13 pOOIT.

AHarti3 BUCJIOBIICHUX TOUOK 30py Ha IMOHATTS 10Ka3yBaHHs y KPUMiHAJIbHO-
MY CyIOYHMHCTBI JIa€ ITiICTaBH JUIsl BUCHOBKY, III0 BOHO B OCHOBHOMY PO3IJIsiIa-
€TBCS SIK 3aralIbHUIA MPOLIEC OTPUMAHHS CYKYITHOCTI JIOKa3iB Ta O0TPYHTYBaHHS
HUMH BiATOBIIHUX NPOIECYaIbHUX PIillIeHb Y KPUMIiHAIBHIN CripaBi, mpore
CTPYKTYPHI €JIEMEHTH LIbOI0 IPOLIECY BUSHUMH BU3HAYAIOTHCS MO-PI3HOMY.

YV Hay1li MONIMPEHOIO € TYMKA, 110 MPOLIEC I0KA3yBaHHI — 1€ JISUTHHICTS,
NOB’s13aHa 31 30MpaHHAM, TIEPEBIPKOIO Ta OLIHKOIO A0Ka3iB. KoxHuil 3 Ha-
3BaHUX EJICMEHTIB OJIHI ABTOPH BBKAIOTh OKPEMUMH €TallaMu JI0Ka3yBaHHs',
IHILII — B3a€MO3aJICKHUMHU €JIEMEHTaMuU? Li€l TisUIbHOCTI®.

Ha na nomisi, mpu po3nisii NpoLecyaabHOro JOKa3yBaHHS B ITUPOKOMY
PO3YMiHHI K JIisTTBHOCTI, CIPSIMOBAHOT HA OTPUMAHHS JI0Ka3iB 1 00OTpyHTYBaH-
Hsl HUMH TICBHUX TPOIIECYyalIbHUX PIllICHb, OMIILHO TOBOPUTH PO ETAITH
(cranii) moka3zyBaHHs: OTPUMaHHS JOKa3iB (IEBHOTO JJOKa3y) 1 OOIPYHTYBaHHS
HHMH IIPOLIECYaJIbHUX PIllIeHb Y KpUMiHAJIBHIH CIIpaBi, a y pasi po3misLy J10-
Ka3yBaHHS SIK TIPOIECY OTPUMAaHHS KOHKPETHOTO JIOKa3y CJIiJl TOBOPHTH TPO
HOT0 CTPYKTYpHI B3a€MO3aJISKHI Ta B3a€EMOBILUIMBOBI eleMeHTH. Takuii mijaxij,
SK HAM 3/Ia€ThCS, HAHOUIBII TOYHO BiIOMBAE THOCEOIOTIYHY Ta IPABOBY CYT-
HICTh KPUMIHAJIBHO-TIPOIIECYATbHOTO TOKa3yBaHHSI.

VY niteparypi HEOIHOPA30BO 3a3HAYANIOCH, 110 CXeMa J0Ka3yBaHHS, sKa
CKJIAJIAETHCSI JIMIIE 3 OJJHUX TPATUIIHHUX KOMIIOHEHTIB (30MpaHHs, niepe-
BIPKH, OIIHKH JIOKa3iB), HE Ma€ YHIBEPCAIILHOTO XapakTepy. 3 ii I0moMOoror
J00pe UTIOCTPYETHCS PyX OKPEMO B3ATOTO JI0Ka3y, ajie pU LbOMY He OepyTh-
s 10 yBaru cy0’€KTH JOKa3yBaHHs. Y TaKOMY BUIVISA/I BOHA MaJIONPUAaTHA

! Beaxun P. C. Cobupanue, UCClieJOBaHUE U OLIEHKA J0Ka3aresibCTB. CyIHOCTD 1
metomsl. — M., 1966. — C. 28-96; Apcenves B. /|. OCHOBBI TEOPHH JIOKA3aTEILCTB B CO-
BETCKOM YroJoBHOM mporuecce. — Upkytck, 1970. — C. 41-42; Kypc coBerckoro yro-
noBHOTO Tiporiecca: Obmas yacts / [lox pen. A. JI. boiikosa, W. U. Kapnena. — M.,
1989. — C. 612-627; Opnog FO. K. OCHOBBI TeOpUH JJOKa3aTEIbCTB B YTOIOBHOM IIPO-
necce: Hayu. -mpakt. moco6ue. — M., 2001. — C. 12.

2 TepMiHH «EJIEMEHTY, «ETall), «CTa/is» MAKTh Pi3HE 3MICTOBE HABAHTAXKCHHS,
OJTHAK, BPaXOBYIOYH, IO B JITEPATypi 3 KPUMIHAIBHOTO MPOIECY Ta KPUMIHAIICTHKH
BOHHU HEPIAKO BKHBAIOTHCA B OAHOMY 1 TOMY K 3HAQUEHHI, B OKPEMHX BUIAIKaX MU
YMOBHO OyJ1eMO 1X BXXHBATH SIK TOTOXKHI.

* TeopHsl 10Ka3aTelIbCTB B COBETCKOM yroioBHOM mnpouecce / OtB. pexa. H. B.
Korun. — M., 1973. — C. 298-300.
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JUIS pO3MEKyBaHHSA TXHIX QyHKIIH. «[Iporec joxa3yBaHHS ysABISAETHCS B Hild
SIK OJTHOCYO’ €KTHHIA, TII0 HE BIIOBIJA€ PEalbHOMY J0Ka3yBaHHIO, B SKOMY
JI0Ka30Ba AiSUTBHICTH OYJIb-SIKOTO Cy0’€KTa 3aBKIAM apecoBaHa SKOMYCh 1H-
oMy cy6’exty uu cy6’exkram»'. ToMy TpauIifiHy TPUUICHHY CTPYKTYPY
IIpolecy JloKa3yBaHHs (30MpaHHs, IIepeBipKa i OLIHKa) JOCIIAHUKY HEP1IKO
JIONIOBHIOIOTH 1HIIMMH KOMIIOHEHTAaMH, HAaPUKIIa, OKpeMi IPaBHUKH BKa-
3yIOTh Ha TaKHI CAMOCTIHHUH eTall T0Ka3yBaHHsI, sIK BHCYBaHHS Bepciii® a0o
TaKi eJIEMEHTH, SIK (POPMYITIOBAHHS BUCHOBKIB Y CIIPaBi®, MOIIYK, BUSBICHHS
i 3akpimenns (¢ikcaniro)* abo nporecyaabHe oGpoOpMIIEHHS JOKa3iB®, BU-
KOPUCTaHH! J0Ka3iB®, (hopMyBaHHs T0Ka3iB’, TOCIIIKEHHS JOKa3iB (po3yMi-
FOUH IIiJ] HUM iX TepeBipKy)®, 3akpiruieHHs pakTHIHUX qanux’ Toino. 1Ipo-
MOHYIOTBCS CTPYKTYPH JIOKa3yBaHHsI, SIKi CKIaJAl0ThCs 3 TAKUX OCHOBHHUX
€JIEMEHTIB: 30MpaHHsl, IepeBipKa, OIliHKA JI0Ka3iB, OOTPYHTYBaHHSI BUCHOBKIB
y CIpaBi 3 METOIO BCTAHOBJICHHS ICTHHHU Ta BUPILLICHHS 3aBJaHb KPUMiHAJIb-
HOro cynounHcTBa'’; 30upaHHs, HOpMyBaHH | BUKOPHCTAHH 10Ka3iB'!; BU-
SIBTICHHS1, 30MpaHHS, 3aKPIIUICHHS, TIepeBipKa i OLliHKa J10Ka3iB, 3aCTOCYBaH-

' Opnog FO. K. OCHOBBI TEOPHH JI0KA3aTeIbCTB B YTOJOBHOM Hporiecce: Hayu.
-mpakTt. nocobue. — M., 2001. — C. 13.

2 TuB.: @amkyiun @. H. OGuue npoGieMpl MPOLEecCyaibHOTO JOKa3bIBAHMUS, —
Kaszans, 1976. — C. 10-11; Topckui I @., Koxopes JI. /I., Dnokuno I1. C. IIpobremsr
JIOKa3aTeNIbCTB B COBETCKOM YTOJIOBHOM Iporecce. — Boponex, 1978. — C. 210-211;
Koxopes JI. J[., Kysneyoe H. I1. YTonoBHbBIH MpOIECC: 10Ka3aTeNILCTBA U JI0Ka3bIBAHHUE. —
Boponex, 1995. — C. 220.

3 JTuB.: @amxyinun @. H. Yxas. npaus. — C. 13; Koxopes JI. /1., Kysneyos H. I1.
[pobnembl 10Ka3aTenbCTB B COBETCKOM YTOJIOBHOM Tpoliecce. — Boponex, 1978. — C. 220.

4 us.: Jlapun A. M. Pabora crenoBarertsi ¢ jokasarensctBaMi. — M., 1966. — C. 43.

5 Tus.: Cmpoeosuu M. C. Kypc coBeTCKOro yronoBHoro mporecca: B 2 T. — M.,
1968. — T. 1. OcHOBHBIE MOJOKEHUSI HAYKH COBETCKOI'O YroJIOBHOTO rnporuecca. — C.
302; Teopust 10Ka3aTeNbCTB B COBETCKOM yronoBHoM mponecce / OtB. pen. H. B. XKo-
rud. — M., 1973. - C. 298.

¢ Kpumunamucruka / ITox pexn. P. C. Benkuna, I T. 3yiikosa. — M., 1968. — C. §;
benxun A. P. Teopus nokaseiBanusi: Hayd. -merox. moco6ue. — M., 1999. — C. 271.

" TuB.: Muxeenxo M. M. Jloka3piBaHHE B COBETCKOM YTOJIOBHOM CYIOTIPOH3BO-
ctBe. — Kues, 1984. — C. 10.

8 TuB.: Kas I]. M. CyObeKThl OKa3bIBAHHS B COBETCKOM YTOJIOBHOM IIpoliecce. —
Caparos, 1968. - C. 7.

® Nus.: Cubunesa H. B. JIOmyCTUMOCTb JIOKA3aTENHCTB B COBETCKOM YTOJIOBHOM TIPOLIEC-
ce. —Kues, 1990.—C. 15.

10 us.: Topckuii I” @., Kokopes JI. JT., Dnokuno I1. C. TIpoGaeMbl 10Ka3aTelIbCTB
B COBETCKOM YTOJIOBHOM Iponecce. — Boponex, 1978. — C. 208.

" Tus.: Jeemspo T. C. Cobupanue u HOpMUPOBAHHE JOKA3aTEIbCTB B MPOIECCEe
HCCNeIoBaHus mpecTyieHuid: Juc.... kaun. opun. Hayk. — M., 2001. — C. 38.
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HsI Bi/IIIOBIJHUX KPUMiHAIBHO-TIPOIIECYATIbHUX HOPM'; 30UpaHHsl, epeBipKa,
OIIIHKA JTOKA31B Ta iX BUKOPUCTAHHS JIJIsl BCTAHOBIICHHSI OOCTABHH, SIKi MalOTh
3HAUYCHHS Y CIpaBi, i 0OTPYHTYBaHHs BUCHOBKIB, 1[0 3 HUX BUILTHBAIOTH;
3aKpirieHHst GaKTUYHUX JIaHUX, iX TepeBipKa, OIliHKa JI0Ka3iB 1 OOTPYHTY-
BaHHS BUCHOBKIB y KpMMIiHaJbHIN cripasi’; 30upanus ((hopMyBaHHSs), iepe-
BipKa U OIliHKa JI0Ka3iB Ta iX JpKepel, a Takoxk (OpMYIIOBaHHS Ha 1M Miji-
CTaBi BiAIIOBIAHOI TE€3U Ta HABEICHHS apryMEHTIB st 11 0OrpyHTYBaHHS;
30upanHs (hopMyBaHHS) OKA3IB Ta X MPOIECYATbHUX JKEPEIT; epPeBipKa
[UX JIOKA3iB 1 JpKEpeIT; OIiHKA JI0Ka3iB Ta 1X MpOLEeCyaIbHUX JKepel; TpH-
WHSITTS TPOIIECYaTbHOTO PIllICHHS Ta HOTO apryMeHTarlis (MOTHBAIlis)’.

Hagezeni Touku 30py AaroTh mifgcrasu He noroautucs 3 H. B. Cibinbo-
BOIO, SIKa KaTEeTOPUYHO 3asBJIsI€, HIOUTO «CTPYKTYPHI €JIeMEHTH (eTaru) J10-
Ka3yBaHHS, SIKi 3 IEBHOIO YaCTWHOO BAPiaHTHOCTI € 3arajJbHOBU3HAHUMU,
BKJIFOYArOTh 30MpaHHs, 3aKPIIJICHHS, IIEPEBIPKY, OLIIHKY JIOKA3iB 1 OOTPYHTY-
BAaHHS BHCHOBKIB 110 KPUMIiHAJbHIH CrIpaBi»®, OCKIIBKH 1010 CTPYKTYPHUX
€JIEMEHTIB JI0Ka3yBaHHS y MPOIECyalIbHIHN JTiTeparypi He CKIIaIocs €JHOCTI
JYMOK, TIPO IIIO CBiYaTh HaBeAEHI HaMH MOIVISIU TPaBO3HABLIIB.

3aragbHUM HEIOJIKOM YCiX BHCIOBICHHX TOYOK 30pY Ha JIOKa3yBaHHS y
KpUMIHAJIbHIN CIIpaBi, HA HAIll MTOTJISAJ], € T€, [0 B HUX HEMAE YITKOTO PO3-
MEXyBaHHS MPOIECY OTPUMAaHHS KOHKPETHOTO JIOKa3y Yy KpUMiHaIbHIH
crpasi 1 JisUIBHOCTI 3 OTPUMAHHS CYKYIHOCTI JOKa3iB JJIsl OOIPYHTYBaHHs
MPOIECYATBHUX PIllIeHb, SIKI MAIOTh MEeBHI 0coOmmBocTi. OKpiM TOTO, OLITB-
IIOCTI 3 HUX BJIACTHBA OJ[HA U Ta K THOCEOJIOTIYHA 1 IPaBOBA MOMIJIKA, SIKa
TIOJISATAE B TOMY, LII0 3a3HAYEHI IIPABHUKH Ti€IO Y1 1HILIOIO MiPOFO IOy CKAIOTh
SIK TISPIINH eTarl (eIeMEHT) JI0Ka3yBaHHS 30MpaHHsI JOKa3iB.

Buxonsuu 3 11b0ro, MOXHA 3pOOUTH ITOMHIJIKOBHH, HA HAaIy TyMKY, BU-
CHOBOK: HIOWTO JI0 MOYATKy KPUMIHAIBHO-TIPOIECYabHOT TisSTIHOCTI, 10
TOTO SIK YIIOBHOBaXKE€Ha 0Cc00a 3/IIMCHUTD BIJNOBIIHE JOCIIPKCHHS BHUSIB-

' TuB.: Mockanvkosa T. B. DTHKaA yroJOBHO-IIPOIECCYaTbHOTO IOKa3bIBAHMUS
(ctamust npeBapuTeIbHOrO paceienoBanus). — M., 1996. — C. 43.

2 Tus.: Kysneyos H. I1. Jloka3biBaHUE U €0 0COOEHHOCTH Ha CTAJUSAX YTOJIOBHO-
ro mpornecca Poccun: ABroped. auc. ... A-pa 1opua. Hayk. — Boponex, 1998. — C. 6,
10-14.

3 Mus.: Cubunesa H. B. Yka3. npams. — C. 15.

4 TuB.: Muxeenko M. M. Jloka3bIBaHHE B COBETCKOM YTOJIOBHOM CYIOIPOHM3BOJI-
ctBe. — K., 1984. - C. 9.

5 Tus.: Cmaxiecokuti C. M. Teopisi 1 npakTHKa KPUMIHAIBHO-IIPOLIECYaTEHOTO
nokazyBanus. — K., 2005. — C. 42.

¢ Cibinvosa H. B. Cy4acHi npobiemMu opratisaii Ta GpyHKIiOHYBaHHS B YKpaiHi
cynoBoi Braau // IIntanus 60poTs6H 31 3n0unHHICTIO: 30. Hayk. np. — X., 2005. — Bur.
10. - C. 88.
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JICHUX Ha MICTI TOJIT 3JI0UMHY TIEBHUX MOTO CIIJIIB Ta iX JUKEpEI y BiIo-
BIJIHIN poriecyanbHii (opMi, sKa periiaMeHTy€e MpoleCcyalibHe T0Ka3yBaH-
Hs, BOHU BXKE arpiopi € JoKa3amu. |HaKIle KaKydH, SKIIO0 HTH 33 TaKO
MIOMUJIKOBOIO, Ha HAIll OIS, JIOTIKOIO, TO B XO1 J0Ka3yBaHHS 30MpatoTh-
Cs1, HAJIAI0ThCA YU MOJAIOThCS TOKa3H, SIKi ICHYIOTh 00’ €KTHBHO B TOTOBOMY
BUIJIAI 1I€ JI0 TOTO, SIK BOHHM Y BCTAaHOBJICHIH NpouecyanbHiil popmi OymnyTb
OTPUMaHi 1 BU3HAHI TAKUMHU 000010, y TPOBAKEHHI K0T IepedyBae KpH-
MiHalbHA cIipaBa. ToMy TepMiHN «30MpaHHs JOKa3iBy, «IIOJaHHS JJOKA3iB»
YU «HAJaHHS JI0Ka3iBy», SKi BKUBAIOTHCS B IOPUINYHIN JiTepaTypi Ta 3a-
kpimeni B Husni HopMm KIIK Vkpaiuu (crarti 16, 66), Ha Haiy QJyMKy, He
BiJIIOBIJJAIOTh CyTHOCTI II0YATKOBOTI'O €TaIly IPOLECy A0Ka3yBaHH, OCKiIb-
KM MIPOLIECYaIbHUX J0Ka3iB y TOTOBOMY BUIVISIIII HE iCHY€E. A TOMY IIi Tep-
MIHU MOBUHHI OyTH 3aMiHEHI Ha TaKWil, [0 HAWOIIBII MOBHO BijI0MBaE
CYTHICTh JJAHOTO IIPOIIECY.

Jloka3yBaHHS y KpUMiHAJBbHIN cripaBi — CKJIaAHUN 00’ €KTUBHO-
cy0’eKTUBHMIA ITpoLIeC, 110 CKIAJAETHC 3 HU3KU B3a€MO3aJISKHUX Ta B3ae-
MOBIUIMBOBHX €JIEMEHTIB. PO3yMiHHS 1/l TOYaTKOBUM €TaIlOM JIOKa3yBaHHs
«30upaHHA JOKa3iB» Ha MPAKTHIL NPU3BOAMUTH JI0O TOTO, [0 OKPEMi MpariB-
HUKH OTIEPaTUBHO-PO3IIYKOBHX IMiAPO3ALIIB MOMUIKOBO BBaXKAKOTh, 10
OTpHMaHi HUMH B XOJIi ONEPAaTHBHO-PO3IIYKOBOTO JIOKYMEHTYBAHHS MEBHI
00’ €KTH pEuOBOTO TIOXOPKEHHSI Y1 JIOKYMEHTH, a IHKOJIH 1 BepOanbHa iHdop-
Mallisi BK€ € JIOKa30M y KpUMiHaibHIHN cripaBi. [HkoIM moaiOHOT TOMUIKH
MIPUITYCKAFOTBCS 1 CITi/T41, 32Ty a0yt TaKi Marepiaiy OnepaTHBHO-PO3IIYKOBOT
nismeHOCTI (mani — OPJI) 1o kxpuMiHanbHOI cripaBu 0e3 Oyab-skoi ado 0e3
HAJISKHOT X MEepeBipKH MPOIECyaTbHUM IIUITXOM, TTOCHIIAFOYNCh HA HUX 5K
Ha JIOKa3U IpU OOIPyHTYBaHHI CBOIX MPOLECYaJIbHUX PILLIEHb, L0 € OJHIEI0
3 IPUYUH CIIIUO-CYIOBUX MOMMIIOK, SIKI IPU3BOAATH 10 MOPYLIEHHS IpaB
JFOTUHH.

ToBopstun mipo 30upanns fnokasis, C. A. Illeiidep mepekoHIMBO TOBOIUTS,
1110 TEPMiH «OTPUMaHHS JIOKa3iB» Mae JIeKy yMOBHICTb. [ [paBo3HaBeIb BIIy4HO

275



/ 3 (54)

3a3Havae: «He MOKHA 1Mo1aBaTH CIIpaBy TakK, IO JIOKa3H — MOKa3aHHS CBIKIB,
MOTEPILINX, 0OBUHYBAaYE€HUX, MIJO3PIOBAHUX, BUCHOBKIB €KCIIEPTIB 1 TUM OLIb-
111€ TIPOTOKOJH CIIAYMX [l — ICHYBaJIM B TIPUPOJIL ¥ IO TIPOBENICHHS CJTiTUUX
Q. SlkOu 1ie Oysio Tak, 3aBJaHHs CIIITIOr0 CTaio O JOCTaTHBO MPOCTUM: BiJl-
IYKaTH 1 JIOYYUTH JI0 CITPABH «TOTOBI» JJokaszu. Hacripasni mporiec hopmyBaH-
Hsl JI0Ka3y BUSBIISIETHCS 3HAYHO CKJIAJHIIINM. TOUHIIIE KaXKy4H, y IOYaTKOBHI
MOMEHT JI0Ka3yBaHHs MPEIMETOM ITi3HABAIBHOI AISUTBHOCTI CIIAYOT0 € HE J0-
Ka3u, a CJIJIU TIEBHOI MOJIT, 0 3aJIMIIMJINCS Ha MPEIMETax MarepiaibHOro
CBITY 1y CBITOMOCTI Jitofiell. BUKoHyroum cimifyi Aii, CIiTauii BUSIBIISIE 111 CITiJTH,
OTPUMYE 3 HUX iH(OPMALLiIO, 1110 CTOCYETHCS CIIPaBH (3TMILIAI0YH O€3 yBard Te,
110 HE CTOCYETHCS CIPaBH), 1 (DiKCye 1i B IpoliecyaIbHUX aktax»!. 3i0paru, Ha-
ronomye C. A. [leiidep, MoKHa JIMILE Te, IO iICHYE K AaHicTh?. Jlokas, 3a
CITYIIIHUM TBEP/PKEHHSIM BUCHOTO, MOJKE BBAXKATUCS OTPUMAHHUM («310paHUM»)
muie micis Qikcarii gobyToi iHpopmanii y BU3HaYCHIH KpUMiHAIBHO-
npoLecyabHUM 3aKOHOM (opMi, 110 3a0e3nedye MakCUMaJIbHO TIOBHE 30epe-
JKEHHSI | BUKOPUCTAHHS OTPUMAHUX JAHUX 3 METOIO TOKA3yBAHHS’.

CripaBe/yTBO BBaYKAIOUH HE 30BCIM BIAJIOK0 peakiiifo 4. 2 cT. 66 KIIK Ykpa-
HH, y SIKIH BKA3y€THCs], 10 «IOKa3u MOXKYTh OyTH TOJIaHi ITiI03pIOBAHIM, OOBH-
HyBa4€HHM, HOTO 3aXMCHUKOM, OOBUHYBa4YeM, IOTEPITLIAM, [IMBUILHIM MIO3UBAYEM,
[MBUJIEHAM BiJIITOBIIAYEM 1 iX IPEICTABHUKAMH, & TAKOXK OY/Tb-SKIMH IPOMaJIsTHA-
MW, TTiJIIPUEMCTBAMH, YCTAHOBAMH 1 OpraHi3allisiMU», OCKUTBKU TIPH TAaKOMY
(hopMyITIOBaHHI 3a3Ha4E€HOT HOPMH CKIIAJA€ThCS BPaKEHHS], HIOUTO JTOKa3H iCHYIOTh
y IPHAPOIi B ToTOBOMY BN, M. M. MiXeeHKo poOUTh BHCHOBOK, ITIO TIOYaTKOM
TIPOIIECy JIOKa3yBaHHs € (GOpMYBaHHS JIOKa3iB y MEKax BiATIOBITHUX TIPOLIECYalTh-
HuX i, Taka ToYka 30py MOMUIAETHCS 1 IHIITMMH HAYKOBIISIMEL.

[Ipote B Teopii KpUMiHATBHOTO POLIECY TEPMiH «(POPMYBaHHS TOKA3IBY
HE cipuiiMaeThest ogHo3HauHO. Tak, A. b. ConoB#i0B BBaXKae, 1o, TOBOPSIH
Ipo 30upaHHs J0Ka3iB, HEOOX1JHO MPUILYyCKaTH iXHE (POpMyBaHHs, TOOTO
HEPEeTBOPEHHS CIIIIB 3JI04MHY LIAXOM IepeadadeHnx 3aKOHOM IpOoLEeayp

! Hleigep C. A. Crnencrennble neiictBust. Cucrema u riporeccyasibhas hopma. — M.,
1981.—-C. 10.

2 lleiighep C. A. CobupaHue 10Ka3aTelIbCTB B COBETCKOM YTOJOBHOM IPOLECCe:
METO/I0JIOTUYECKUE U MTPaBoOBbIe Mpobiembl. — Capatos, 1986. — C. 65.

* Ieiighep C. A. CnencrBennble aeiictBus. Crcrema 1 nporieccyanbHas hopma. — M.,
1981.—C. 111.

4 Muxeenxo M. M. JIoka3bIBaHHE B COBETCKOM YTOJIOBHOM CyIOIpou3BocTse. — K-
eB, 1984. - C. 10.

5 Tus.: Letihep C. A. CnencrBennsie aevictBust. CuctemMa u rporeccyaibHas popma. —
M., 2001. — C. 6-9; Conosves A. b. Jloka3piBaHUE B JOCYNCOHBIX CTAAHUAX YTOJIOBHOTO
nporecca Poccun: Hayu. -npakT. moco6ue. — M., 2002. — C. 11; Cmaxiscokuii C. M. Teo-
pist 1 mpakTHKa KpIMiHAIBHO-TIpOLeCyaabHOTro qokasyBaHHA. — K., 2005. — C. 43.

276



Ha KpUMIHAJIbHO-TIponecyasbHi gokasu'. Ha mymky C. M. CTaxiBChKOTO, sl
MMO3HAYEHHS MEPIIOTO eTaly A0Ka3yBaHHS MPABOMIPHO BKUBATH SIK TEPMiH
«30upaHHA J0Ka3iB», TaK 1 TepMiH «(OPMYBaHHS J0Ka3iB», OCKIIbKYA BOHU
€ roroxkaumMu’. 10. B. Actad’eB, 3a3Hauarodu, 1o 10Ka3u He POPMYIOTHCS
OopraHami po3ciIilyBaHH, a € MiJCYMKOM TPHBAJIOTO MpoLecy aHaji3y (ak-
TUYHUX JaHUX 00’ €KTUBHOI IIHCHOCTI, MPOIOHYE NMPH IIbOMY 3aJHIIUTH B
JI0Ka30BOMY TIpaBi TepMiH «30MpaHHs JI0Ka3iB», OCKUIBKHU BiH, HA HOTO TyM-
Ky, € IIITKOM JJOPEYHHM, TOMY IO BH3HAYa€ OCHOBHHI HAIPSIMOK ITPOIIECY-
aJIbHOT JISTIBHOCTI 1 BOJIHOUAC YKa3ye Ha i1 oJablii CK1a10Bi — HepeBipKy,
OLIIHKY 1 IpolieCcyaibHe 0(QOpPMIIEHHS .

Ha nHam nomsiz, He uIle TEpMiH «30UpaHHs I0Ka3iBy, a i «hopMyBaH-
Hs JTOKa3iB», SIKHH MPOMOHYETHCS OKPEMUMH BUYCHUMHU BKUBATH 3aMiCTh
«30MpaHHs J0Ka31B», He MOXKe OyTH BU3HAHUH BIATUM, OCKUTBKH IIeH TePMiH
TaKOX He TIOBHICTIO BiJIOMBA€ CYTHICTh ITOYATKOBOTO €TAITy JJOKa3yBaHHSI.

TepmiH «popMyBaHHSI» B YKpaiHCbKiil MOBI TUIyMauuThbCs HE JIMILE SIK Ha-
JIAHHSI YOMY-HeOy/b IEBHOT (POPMH, 3aBEPIIIEHOCTI, BU3HAYEHOCTI, a i SIK CKJIa-
JIaHHS [JIOTO 3 YaCTHH, BHHUKHECHHS, CTBOPCHHSI, TIOPOJLKEHHSI Y0ro-HeOy/in*.
Pe3ynpTaTroM BUKOpUCTaHHS LHOTO TePMiHA B KPHMiIHATEHO-IIPOLIECYATEHOMY
3aKOH1 MOYKE CTaTH BPaXKEHHsI, HIOUTO JOKA3H CTBOPIOKOTHCS 3 HIYOTO, TIOPOIKY-
FOTBCSI OPTaHOM JII3HAHHS, CITYNM, CYIIOM, 1110 HE BiJIITOBIIA€ TIPABOBIH 1 THO-
CEOJIOT4UHIN CYyTHOCTI KPUMIHAIBHO-IIPOLIECYAJILHOTO I0Ka3yBaHHSL.

BucnoBineHi TOUKH 30py 11010 CTPYKTYPH POLIECY JOKa3yBaHHS BKa3ylOTh
Ha HEOOXIHICTh MOoIyKy i1 yHi(ikallii, HajaHHs il SKOMOTa 3arajbHIlIOro
BUIIISILY, IO LTIOCTPYE PYyX SIK OKPEMO B3ATOTO JJOKa3y, TaK 1 BCi€l CyKYITHOCTI
JIOKa3iB, sIKi (IrypyroTh y KpUMiHANIBHIN cripaBi. Ha Hamry gyMKy, Takoro yHi-
BEPCAILHOIO CTPYKTYPOIO JI0Ka3yBaHHS MiT OM CTaTH MOALI OTO Ha /1B ETaIH,
10 CTAHOBJIATH WOTO SIK €AMHUH Tipotiec: 1) oTpuMaHHS 10Ka3iB; 2) BUKOPHUC-
TaHHsI JOKa3iB JiyIst OOIPYHTYBaHHS pillleHb Y KPUMIHAIBHIHN CIipaBi.

TepMiH «oTpUMaHHSD Il BU3HAYEHHS IOYATKOBOTO €TaIly JIOKa3yBaHHS

"' Conoeves A. B. Jloka3biBaHHE B TOCYAEOHBIX CTAHMAX YTOJIOBHOIO Mpolecca
Poccun: Hayu. -npaxrt. nocodue. — M., 2002. — C. 11.

2 Cmaxiscoruti C. M. Teopist 1 pakTUKa KPUMiHAIBLHO-IIPOLIECYATIBHOTO JOKa3y-
Banns. — K., 2005. — C. 43.

3 Acmagpwves FO. B. TIponecc TOKa3bIBAHUS U ONEPATUBHO-PO3BICKHAS JACATEIb-
HOCTB: COOTHOILICHHE U OLIEHKa pe3yinsTaToB // Poccuiickoe nmpaBoBoe rocynapctso: Hro-
7 (POPMHUPOBAHUS ¥ TIEPCIICKTHBEI pa3BUTHS: B 5 4. Y. 5: YronoBHOe npaBo, yronoBHEIH
nporecc ¥ KpUMUHAIMCTHKA: Marepuainsl Beepoc. Hayd. -nipakt. koH(., Boponex, 14—
15 Hos0. 2003 1. / TTox pen. 0. H. Crapusiosa. — Boponex, 2004. — C. 13.

* BenuKuil TIyMauyHUA CIIOBHHUK CydacHOI yKPATHCHKOT MOBH / YIOPSII. i TOJIOB.
pexn. B. T. bycen. — K.; Ipmins, 2001. — C. 1329.
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37a€ThCS HAM OUTBII MPUAHITHUM, HIK TEPMIHHU «30UpaHHsD Ta «pOpMyBaH-
Hs», OCKIJIBKH BiH TOYHIIIE BiJOWBA€ CYyTHICTh IbOTO eTamy. TepMiH «OTpH-
MaHHS» Ma€ 3HAYCHHS 3100yBaHHS 4Or0-HEOYIb ICBHUMH 3yCHIUISIMH, K-
MHCh JIiSIMU; B3ATTS, IPUMHSITTS TOTO, 110 HATAETHCs'.

OTpuMaHHs IpoLeCyalbHUX A0Ka3iB K MEpIIUH eTan KpUMiHAJIbHO-
NPOLIECYaTbHOTO JTOKa3yBaHHs, BUuxoasun 3i 3micty 66 KIIK Ykpainu, 37iii-
CHIOETBCSI, BIAMIOBITHO, YOTHPMA crioco0amu: 1) MPOBEICHHSM CIiUUX JIiH;
2) uepe3 BUTpeOyBaHHS NIPEIMETIB, JIOKYMEHTIB BiJl ITiIIIPHEMCTB, YCTaHOB,
oprasizaiiii, mocasoBuX 0cid 1 rpoMaisH, SIKi MOXKYTh BCTAHOBUTH HEOOX1/1-
Hi y cripaBi pakTH4HI JIaHi, TPOBE/ICHHS peBi3iii; 3) uepe3 HagaHHs (HaKTH4-
HUX AaHHUX Ta iX JpKepel, 10 MOXYTh CTaTh J0Ka3aMH y KpUMiHaJIbHIN
crpaBi, ocobam, y IpOBaKEHHI AKUX nepeOyBae KpUMiHallbHA CIIpaBa, Mij-
03pIOBaHUM, OOBUHYBaYCHUM, HOTO 3aXUCHUKOM, OOBHHYBa4YEM, [IUBUTLHUM
BiJIMTOBi/IaueM 1 iX MpeACTaBHUKAMH, a TAKOXK OyIb-IKUMHU TPOMasTHAMHU,
MiANPUEMCTBAMH, YCTAHOBAMH, OpraHizailisiMu; 4) uepes JopydeHHsI MiIpo3-
Jtiam, 1o 3aikicHiorTh OP/l, mpoBecTH oneparnBHO-PO3IIYKOBI 3aX01 YU
BUKOPUCTATH 3aCO0M [UI OTPUMaHHs (aKTUYHUX JaHUX, IKI MOXKYTh OyTH
JI0Ka3aM¥ y KpUMiHAJIBHIHN cIipaBi.

OTpUMaHHS OKPEMOTO MPOIECYATFHOTO JOKa3y — IIe He OTHOMOMECHT-
HUIA aKT, a aKTUBHA IIJIECTIIPSMOBaHA Ti3HABAIBHO-TIEPETBOPIOBAIbHA MTPAK-
TUYHA MISTIBHICTH Cy0 €KTIB JIOKa3yBaHHs B3araji i TUX 3 HUX, XTO 0O€310-
CEePEeIHBO 3/IIMCHIOE JTOCYI0BE PO3CIITyBaHHS 1 CYIOBHUI PO3IIIsi] KPUMIHAb-
HOI cIIpaBy, a caMme, sKa CKIaIaeThCs 3 OKPEMHUX B3a€MO3AJICKHUX Ta B3a€-
MOBIUIMBOBHX €JIEMEHTIB: @) MOIIYKY 1 BUSBICHHS (BUITy4eHHS) (PaKTHIHIX
JaHUX Ta iX JpKepest; 0) nepeBipky, OLIHKY (aKTUYHUX JaHUX 1 X JoKeped,
X mpornecyanbHOTro 0(hOpMIICHHS (3aKpIIUICHHs) 1 HaAaHHs (PaKTHYHUM Ja-
HHUM Ta iX JpKepenaM CTaTycy INEeBHOTO JI0Ka3y Y KpUMiHaJbHIN CHpaBi, sKi
JMIIEe YMOBHO BHOKPEMJIIOIOTBCS K CAMOCTIHHI KaTeropii it BceGi4HOro
JIOCITIJPKEHHS MTPOIIeCy KpUMiHAIBHO-TIPOIECYalbHOTO JOKa3yBaHHs. Bka3za-
Hi SJIEMEHTH TIPOIECYaTHHOTO TOKA3yBaHH BIACTHBI TI€I0 UM IHIIIOIO MipOIO
KOXKHOMY 13 3a3HaYE€HUX CIIOCOOIB OTPUMaHHS JIOKa3iB.

OTpuMaHHS NpoLecyaJbHUX J0Ka3iB — Il BUKJIIOYHO IIpOLecyanlbHa
JUSUTBHICTB, TOMY HEOOIPYHTOBAHOIO, Ha HaIl norsia, € gymka JI. . benusi-
KoBa Tpo Te, 1o OP/] y cyKymHOCTI 3 MOJKJIMBICTIO HaJaHHS JI0Ka3iB opra-
HAMU J[i3HaHHS YTBOPIOE CAMOCTIHHUI CIIOCi0 iX OTpUMaHHS’.

! Benukuii TAyMauHUH CIIOBHUK Cy4acHOI yKpaiHChKOT MOBH / YIOPSII. i TOJOB.
pen. B. T. Bycen. — K.; Ipmins, 2001. — C. 659, 690.

2 beonsikos J]. M. HenpoueccyaibHasi HHYOPMAIUS ¥ pacciel0BaHue MPECTyIIe-
Huit. — M., 1991. — C. 80.
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[epBicHIM eJIEMEHTOM OTPUMAaHHS JI0Ka3y € HIeCIpsIMOBaHa aKTUBHA
JISJIBHICTB Cy0’ €KTIB 10CYIOBOTO PO3CIIiIyBaHHS 110 BLIIIYKAHHIO ()aKTUUHUX
JaHUX, iX HOCIIB Ta IXHOMY BHUSIBIICHHIO, 1110 OOYMOBIIIOETbCS XapaKTEPOM
BUYMHEHHUX 3JIOYMHIB T4 KOHKPETHOIO CIIYOK0 CHTYAII€I0, KA CKIATA€ThCs
y KpUMiHAJIBHIH CIIpaBi, BpaXOBYIOUH, III0 B PE3YJIBTATI 3JI0YMHY YTBOPIOIOTh-
Csl CJIIH, 5K 3QJIMIIMINCS Ha MaTepialbHUX 00’ €KTaX Pe4oBOro MOXOIKEeH-
HS YU Y CBIJOMOCTI JIFOJeH, sIK (pakTHYHA OCHOBA MaOyTHIX JOKa3iB.

YinpHe Miclie y BiIIIYKaHHI 1 BUSBICHHI ((aKTHYHUX TAHUX Ta X JuKepen
Hanexxuth OPJl, sika, Oymyun ofgHiero 3 (opM Mi3HAHHS 3JI0YUHY, TIOB’s13aHa
3 100yBaHHM, IEPEPOOKOI0, TIepeIayero 1 BUKOPUCTAHHAM 1H(OPMaIiHHIX
MarepiaiiB y KpEMIHAIBHOMY IPOIIECi, IO CITYXKaTh iHYOPMAIIITHOK OCHO-
BOIO JUIS IPUMHATTS BiAIIOBITHUX MPOLIECYaIbHUX PILLIEHb.

Biurykani 1 BusiBneHi (pakTH4HI JaHi Ta 1X JpKepena MiyisiraloTh mpolie-
CyaJIbHIH IepeBipili, OIiHIl, 0)OPMIICHHIO (3aKPIIUICHHIO) Y BCTAHOBJICHOMY
IIpoLeCyaJIbHUM 3aKOHOM MOPSIIIKY, BIAIIOBIAHO, U1l KOYKHOTO BUJY JI0Ka3iB.

CripaBeIsTMBO CTABIISIYM IT1JI CyMHIB TE3Y, 110 30MpaHHs JOKA3iB € CKIIa 10~
BOrO JokazyBaHHs, H. B. CibinboBa pa3oM 3 MM HEOOIPyHTOBaHO, Ha HaII
TIOIVISAAL, BBAXKAE, 1110 «IIOYATKOBUM €JIEMEHTOM IIPOLIECYaIbHOTO J0Ka3yBaHHs
€ JSUTBHICTB MIO/I0 MPOIIECYaTbHOTO 3aKpiTUIeHHS 1H(OpMallii, Ika MiCTUTBCS
y BKa3aHOMY B 3aKOHI jpKepeni»'. 3akpirieHns iHpopmaliii, Ha TyMKy Bde-
HOT, — I1e BBEJICHHSI i JI0 KpUMIHAIILHOTO MPOIECy Y (hOpMi CYZIOBUX JIOKA3iB,
TOOTO BU3HAYEHHS TOTO, UM BIAMOBIIA€ HOCIH iH(pOpMaLlil BUMOTaMm, IO CTaB-
nsThest 1. 2 cr. 65 KIIK, a ciga fist, 3a T0TTOMOTOI0 SIKOT 3aKpITUTIOETHCS 1H-
(opmarrisi, — npaBuiaM, mo mictaTbes B miaBax 14—18 KIIK. Ctpykrypa 3a-
KPIIJICHHS OKa3iB SIK €JIEMEHTIB MPOLEeCyalbHOTO JOKa3yBaHHs, Ha TyMKY
BYCHOT, BUPKAETHCS Y BUMOTAX, III0 CTABIISITHCS: JI0 Cy0’ €KTa, SIKU peaizye
CBO€ IIPaBO Ha MPOBEIEHHS CIIUUX Jii; 10 JpKepen GaKTUYHUX JaHHX; 10
€1oco0iB 3aKPIMJICHHS [IUX JaHHUX, a TAKOXK MPOIIECYaIbHUX TapaHTiH, SKi 3a-
0e3MeuyIoTh JOCTOBIPHICTH MPOIECYATbHO 3aKPIILTIOBAHOT iH(hOpMAaITii®.

Taka no3uisi, Ha HaITy JYMKY, € HEOOIPYHTOBaHO0. Y Hili 1OMYyCKarOTh-
Cs1 THOCEOJIOTIYHI 1 TpaBoBi NOMWIKK. HeBUNpaBaano He BPaxoBY€EThCS, 1110
JIOKa3yBaHHS TIOYMHAETHCA 3 MPEAMETHO-TIPAKTUYHOT AisIIBHOCTI Oprany Ii-
3HaHHS, CJI1TY0TO, TPOKYPOPA YU CY/LY, CIPSIMOBAHOI Ha MTOIIYK 1 BUSBICHHS
(bakTHYHUX JAHUX [PO O3HAKH 3JI0UMHY Ta iX Jukepen. Buxossiuu i3 3amnpo-
[IOHOBAHOI aBTOPOM CTPYKTYPH J10Ka3yBaHHsI, OIIYK 1 BUSABICHHS (haKTHYHUX
JIAHHUX TIPO O3HAKH 3JI0YMHY Ta iX JPKEPEI SIK MEPBICHI CTPYKTYPHI €lIeMEHTH
MIPOLIECYaTIBHOTO JIOKAa3yBaHHS 3aJTUIIAIOTHCS 1103a HOT0 MeKaMH, 110 He Bif-

' Cubunesa H. B. JToIyCTMOCTb JIOKA3aTeJIbCTB B COBETCKOM YTOJIOBHOM IPOLIECCE. —
Kues, 1990. - C. 8.
2 Tam camo. — C. 13.
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MOBIIa€ JIOTIII MPOLIECYyaIbHOTO JIoKasyBaHHs. Ha Hamry gymKky, dikcaiito
oTpuMaHHs (DAKTHUHKX JaHUX Ta TX JPKEpPes He MOXKHA BiJJOKPEMJIFOBATH BiJl
BU3HAYCHOI KPHUMIHAJIBHO-TIPOIIECYATbHIM 3aKOHOM TPOIIETYPH MTPOBEICHHS
CITYMX A1l YU BUTPEOyBaHHS MPEIMETIB Ta JIOKYMEHTIB, CIIPSIMOBAaHHUX Ha
TIOIIYK 1 BUSIBJICHHS! (JaKTUYHUX JIAHHX 11X JHKEpET, sika 3a0e31eduye JOCTOBIp-
HICTb JJOKa31B 1 MOXKJIMBICTH KOHTPOJIIO Cy0’ €KTIB KpUMiHAJIBHO-IIPOLIECYaTTbHOT
JUSTBHOCTI 3a TIPOIIECOM 1X OTPUMAaHHS Ha TepBicHOMY erari (y Xoi iX 1o-
IIyKy Ta BUSBICHHS). KpiM TOTO, BUXOASYM 13 3MICTy TIOYaTKOBOTO €TaITy
(ememeHTY) HOKa3yBaHHs («3aKpiruieHHs iHpopMarllii»), 3ampornonoaHoro H.
B. CibinboBor0!, Ha IIBOMY €Talli 1Iie He MOYKHA TOBOPUTH PO OTPUMAHHSI J10-
Ka3iB, OCKUIBKH 111 (hakTH4Hi AaHi (IHpopMallist) Ta IX JuKepera Iie He IepeBi-
peHi, He OIliHeH] 1 He BU3HAHI JIOKa3aMU YIIOBHOBa)KCHOIO Ha TO 0C00010, a
TOMY 1Ie He HaOyJi CTaTycy NpolecyalbHUX J0Ka3iB.

BusiBneni B xozi momryKy (akTHIHI JaHi Ta iX pKepena MiasraoTh pe-
TeJBHIN 1 BceOIuHili mepeBipii, OLiHIlI Ta MPoIecyaIbHOMY 0QOPMIICHHIO
(3aKpiruIeHHI0), 32 pe3yJIbTaTaMK Y0ro BOHU MOXKYTh OyTH BU3HaHI JIOKa3aMu
y KpUMiHaIBHIH cripasi. Lleii eeMeHT oTpruMaHHsl I0Ka3iB MOJSTae y JOCHi-
JOKEHHI SIK 3MICTy (haKTUIHUX JAaHUX, TaK 1 IXHIX JpKepelt, iX aHaui3i i 3icTaB-
JICHHI 3 YK€ HassBHUMH Y KpUMIHAITBHIHN cripaBi gokazamu. [lepeBipka pakTimd-
HUX JIAaHWX Ta iX JUKeped MOXKe 3/IiHCHIOBATHCS NIUIIXOM OTPUMAaHHS HOBUX
JIOKa3iB, SIKI IPSIMO 9H MOOIYHO MiATBEPPKYIOTH 200 CIIPOCTOBYIOTH BipOTif-
HICTh HasIBHUX (PAKTUYHUX JAAHUX Ta iX JpKepes. BoHa € mepeBipKoro Jinie
0/10 (PAaKTUYHUX JJAHUX Ta TX JPKEPEI, sIKi MIAraloTh IIEPEBIPIT, IS JOKa3iB,
3a JIOTIOMOTOFO SIKHX TIePEBIpSIFOThCS i (PaKTHYHI JlaHi Ta iX JpKepea, BOHa
MOske OyTH 3ac000M 1X oTprMaHHsL. [lepeBiplili (hakTHIHHUX JaHHUX Ta IX JKEped,
SIK TIPABUIIO, TIEPE/IYE TX MOMEPEIHE TOCITIHKESHHS JJIsl YTOUYHEHHS X 3MICTY,
AKe 3 MPOLIECY 1X MePeBIPKU BUIUIAETHCS YMOBHO Ul YTOUYHEHHS MEXaHI3MY
ix orpumanns. [lepeBipka pakTHYHHUX JTAHHUX Ta IX JPKEpEIT 3IHCHIOEThCS 3a
3araJbHUMH IpaBunamu. OTxe, nepeBipka (pakTHUYHHUX JTaHHUX Ta iX JDKepel
3IIHCHIOETBCS SIK [UISTXOM iX IMOPIBHSUTBHOTO aHaji3y 3 HasBHUMH Yy CIIPaBi
JIOKa3aMH, TaK 1 IIUIIXOM IT13HABaJIbHO-TIEPETBOPIOBAIBHOI MPAKTHYHOT JTisUTh-
HOCTI (TIPOBEJICHHS CIIITYMX JIiH Ta OTIepaTHBHO-PO3IIYKOBUX 3aXO0/IiB).

[IpornecyanbHili OIIHII MiIISTAIOTH SIK PaKTUYHI JJaHi Ta 1X JpKepena, Tak
1 KOHKPETHUI OTpUMaHMH JI0Ka3, a TAKOXK iX CyKynHICTb. Lle po3ymoBa Iistib-
HICTb YCIX Cy0’€KTiB JJOKa3yBaHHs M0 BU3HAYCHHIO HAJICKHOCTI, JOITYCTUMOC-
Ti, TOCTOBIPHOCTI ¥ TOCTATHOCTI ()aKTUYHUX JAHUX Ta IX JPKEpEt JIjIsl BU3HA-
YEeHHsI MOXKJIMBOCTI HaJIaHHS 1M CTaTyCy IEBHOTO I0Ka3y, a TAKOXK OTPUMAaHUX
JIOKa3iB 1 MOXKJIMBOCTI OOIPYHTYBaHHSI HUMH ITEBHUX MPOLIECYaTbHUX PIllICHb.

' Cubunesa H. B. Yxa3s. niparst. — C. 15.
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Xoua mepeBipKa i OIiHKa € CTaAisIMUA TOTO CaMOT0 eTaly JT0Ka3yBaHHs, 3a
CBOTM 3MICTOM BOHH HE 30iraroThcsi. SIKIo nepesipka mopsiji 3 po3yMOBOIO
JUSUTBHICTIO Tiepea0adae 3MiHCHEHHS MMi3HABAILHO-TIPAKTHYHUX JIiH, TO OIiH-
Ka — JISUIBHICTh BUHATKOBO PO3YMOBA, IO MOJISrae y CyKyHHOCTI JIOT14HO-
Mi3HaBaJILHUX ONepawiil, BAPAKEHUX B OLIHHUX CYIKEHHIX MPO HasBHICTh
(baxTy BUNHEHHS 3JI0YMHY, IPO IPUYETHICTh IIEBHOT 0COOM 10 HOr0o BUNHEHHS,
IIPO HAJISKHICTh Ta JOIYCTUMICTh BUKOPUCTAHHA THX Y 1HIIMX (paKTHIHMX
JIAHUX SIK JIOKa3iB y KpUMIHAJIbHIN CIpaBi, PO JOCTATHICTH NEBHUX J0Ka3iB
JUIs1 OOIPYHTYBAHHS BIJIOBIIHUX IPOLECYaTIbHUX PILIEHb TOLLO.

Orinka (paKTHYHKX JaHUX JUTS BA3HAHHS 1X JIOKa3aMH Y CIIPaBi Mae MicIie Ha
BCIX erarax (CTaisx) AokasyBaHHs. Ha Ham nomisy, TpajuiliiiHe CTaBIeHHS J10
OLIIHKH JIOKa31B MOTpedye yTOYHeHHs1. HaBpsi/1 un JIOri4HO TOBOPHUTH MPO HATIEHK-
HICTh 200 JIOMYCTUMICTB JIOKA3iB, SIK 1€ MA€E MICIIE B Cy4acHii Teopii JJ0Ka30BOro
npasa'. BxazaHi kareropii MOXKyTh CKOPILIIE CTOCYBATHCS (PaKTHYHUX TAHMX Ta X
JOKEpeI1, OCKUTBKH, SIKIIO BOHU € HEOMYCTUMUMU UM HEHAJIOKHUMH, TO LILTKOM
JIOTIYHOIO TII0 BOHU HE MOXYTh OyTH 1 JIOKa3aMH Y KpUMIHAIIBHIH cripaBi. Takum
YHHOM, Ha I[bOMY €TaIli MepPeBIPSIOTHCS 1 OIIHIOIOTHCS He JToka3u. OcTanHi —
TTJICYMOK aHatlizy (DaKTHYHMX JIAHUX Ta X JpKepert. ToMy JOIiIbHO BECTH MOBY
TIPO TIEPEBIPKY ¥ OIIHKY (haKTHYHUX JIAHUX Y TPOLIEC OTPHUMAHHS JOKa3iB 0CO-
0amu, y IPOBaKEHHI SIKUX Iepe0yBae KpUMiHAIbHA CIIpaBa.

BukopucranHs JI0Ka3iB — I1e TIPOIeC OlepyBaHHs HUMH 3 METOIO JIOKa-
3yBaHHsI, 1€ TIPOIEC OOTPYHTYBAHHSI BIIMOBITHUX MPOIIECYATbHUX PIIICHb.

OTxe, 3aPONIOHOBaHA HAMHU CTPYKTypa KPHMiHAJILHO-TIPOLECYAIbHOTO
JIOKa3yBaHHs, HAa HAIIl [TOTJIsA]], HAMOLIBIN BIAMOBI A€ HOTO THOCEOJIOTTUHIN
MIPUPOIL, a peaizallis 3apONOHOBAHIX HAMH 3MiH JI0 YHHHOTO KPUMiHAIBHO-
MIPOLIECYANBEHOTO 3aKOHY, CIIPUATHME MiIBUILEHHIO e(DeKTHBHOCTI peaizamii
3aBIaHb KPUMIHAJIBHOTO CYJOUYMHCTBA.

€. T'aneoponcovkuii, Buknamad kade-
JIpU CTelialbHO-TIPAaBOBUX JHUCIHILIIH
[TontaBcbkoro dakynsreTy Hamionamns-
HOI IOPUJIUYHOI akaaeMil YkpaiHu iMeHi

! Tus.: Mocecsan I C. OuieHKa JJOKa3aTellbCTB B COBETCKOM YTOJIOBHOM MPOLIECCE
(ocHOBHBIC BOPOCHI): ABTOpEd. IHC. ... KaH]I. FOpu. HayK. — XapbkoB, 1965. — C. 5-6;
benxun P. C. CobupaHue, UCCIeOBaHUE U OICHKA JOKa3aTeabCTB. CyIIHOCTh U
MeTonsl. — M., 1966. — C. 66—67; Teopus 10Ka3aTeIbCTB B COBETCKOM YTOJIOBHOM IIPO-
necce / Ote. pen. H. B. XKorun. — M., 1973. — C. 228-256; Cubunesa H. B. [lonyctu-
MOCTb JJOKa3aTeIbCTB B COBETCKOM yrojoBHOM mporecce. — Kues, 1990; Kunnuc H. M.
JlomycTUMOCTh 10Ka3aTeIbCTB B YTOJIOBHOM CYAONPOU3BOACTBE. — M., 1995; 3on10muix
B. B. TIpoBepka JI0IyCTUMOCTH JJOKa3aTeIbCTB B YIOJIOBHOM Ipouecce. — PoctoB H//1,
1999; Opnos FO. K. OCHOBBI TEOpHH JOKa3aTEeIbCTB B YTOJIOBHOM Ipormecce: Hayu.
-mpakT. nocobue. — M., 2001. — C. 40-57; Ta in.

281



Spocnasa Mynporo

Po3kpanaHHs KyJIbTYPpHUX HiIHHOCTE#: CTaH,
AeTepMiHaIlisl Ta 3B’SA30K 3 KOHTPadaH/1010

MIiITHOIO OCHOBOIO KOHCOJIIJIAIIT Ta PO3BUTKY YKPaiHCHKOTO HAPOIy €
fioro KyseTypHe HanOaHHs. BaxuBicTb 30epexkeHHs KYJIbTypHOI CIIaIIMHN
3adhikcoBaHa B MIKHAPOIHOMY MpaBi. 3arajibHa JeKiapailis paB HapOiB Bij
4 nuras 1976 p. y cr. 14 nporoyiocuiia: «BCi HApOIU MarOTh MPABO Ha CBOI
XyJ0KHi, ICTOpUYHI Ta KyabTypHi OararctBa». Ha BeecBiTHii koH(pepeHTIil
3 TIMTaHb MOJITUKHU B TaITy31 KYJIBTYpH, L0 IPOXoauia 26 JIUHI — 6 ceprHs
1982 p. y Mexixko, Oyino npuiiHsaTo Jekiapaiito, B sIKiil 3a3Ha4a€ThC, 110
KOXXCH Hapo]| Ma€ MpaBo Ta 000B’SI30K «3aXHILATH 1 30epirat CBOIO KyIlb-
TYPHY CIIQIIUHY»!. YCBiMOMIIEHHs HEOOX1THOCTI 30epeKEHHS KYJIBTYPHOTO
HaI0aHHS PHUBEJIO JI0 IPUHHATTS YUCIICHHUX KOHBEHIIIH 1 pO3BUTKY HaIlio-
HAJIbHOTO 3aKOHOJABCTBA, IPUCBAYEHOTO IIbOMY ITUTAHHIO.

[potsrom ocrannix 20 pokiB 3HAYHO 301IBLIMIIACS KITBKICTh 3JI04HHIB,
OB’ SI3aHMX 3 HE3aKOHHUM IPHUBJIACHEHHSIM IIPEIMETIB aHTHKBapiary. PiBeHb
BUMHEHHSI [IUX 3JI0YMHIB TOCUTH BUCOKMI. Hanpukinan, pume y 2000 p. 3
My3eiB Ykpainu Oyi10o BukpaaeHo maibke 500 yHIKambHUX My3eHHUX eKCIIo-
HatiB’. Po3kpamaHHs Ky/ITYpPHHUX [[IHHOCTEH € HE JINIIE YKPAiHCHKOIO, alie i
3araJibHOCBITOBOIO Mpobiemoro. LI{opiuHO y CBITI pO3KpaaaeThCsi TBOPIiB
mMuctenTBa Ha cymy 4,5 mupn nonapis CLIA. ¥V po3myky nepeOyBaroTh
Maiike 45 THC. TBOPIB MUCTEITBA, IPUIOMY HIOMICAIS [IEH CITHCOK TMOIO-
BHIOIOTh 2 THC. HOBHX IpeAMETIiB’. 3a IHIIMMH JaHUMH, Y CBITI IOJHS BH-
kpanatoTh Bix 450 1o 500 TBOpiB MuctenTra i auiie 8—10% 3uukanx KI]
TIOBEPTAETHCS BIACHUKAM IOJIIIEI0 — TAaKHH CepeHIN piBEHb PO3KPUTTS
[UX 3JI0YKMHIB y CBITI*.

OnparrtoBaHHs 3a3HaueHO] MpooeMaruku 3aiiicHioBany O. @. bantuies,
I. B. boiiko, 1. B. [Tmennunwii, K. . ®erucenko ta inmi Haykosii. [Iporte
JOKJIaJHOTO JOCIIDKEHHS JeTepMiHallil pO3KpaaHb KYJIbTypPHHUX LIHHOCTEH
Ta 1X 3B’S3Ky 3 KOHTpaOaHA0I0 B MyOJiKallisgx BULICHA3BAHUX aBTOPIB HE

" Axynenxo B. Jlenucos B. TIpaBo yKpaiHCHKOTO HApOIy Ha KYJIBTYpHI IIHHOCTI //
YkpaiHChKuii gaconuc 3 mpas JronuHd. — 1995. — Ne 1. — C. 55.

2 us.: Caghonosa JI. Nssinas koutpabanaa: Bee 1o 3akony // 2000. — 2003, —
28 mapra.

3 Tus.: Jvomin FO. Kpasuenko O. TIpo HEOOXiIHICTh BIOCKOHAICHHS 3aKOHOIaB-
CTBa IIOJ0 MOPSIIKY MEPeMillieHHsI Yepe3 MUTHUH KOPJIOH YKpaiHH KyJIbTYPHHX IliH-
Hocrel // Bicauk npoxyparypu. —2001. — Ne 10. — C. 29.

4 uB.: Hrnwaros C. M. 3apy6exHas kpumuHosorus. — M., 1997. — C. 328.

282



MpOBOAMIIOCS. MeToro i€l cTaTTi € 3’siICyBaHHS CTaHy 3JI0YMHHOCTI B LIl
cdepi i BU3HaYCHHS (PaKTOPiB, IPUUYHMH Ta YMOB, SIKi CHPUSIOTH POTU3aKOH-
HOMY NPUBJIACHEHHIO MTPEAMETIB KYJIbTYPH 1 MUCTELITBA.

Sk 3a3Ha4anocs, piBeHb 3JIOUNHHOCTI y pO3IIISyBaHil cepi € TOCUTh
BHCOKHM. 3ayBa)XMMO, 1110 po3kpaaanus K1 nepeTBopuiioch y mommpeHuii
«Oi3Hecy 111e B 0cTaHHI poku icHyBaHHs PagsHcbpkoro Corosy: 1987 p. — 146
3apeecTpoBaHUX po3kpananb, 1988 p. — 150, 1989 p. — 375, 1990 p. —
1124, 1991 p. — 2545'. B Ykpaini npotsirom 1994-2004 pp. Oyio CKOEHO
noHa 3 Tuc. 3m04uHiB (po3kpurto maibxke 1700), MoB’s3aHKUX 3 IPeAMETaMH
AHTUKBApiaTy i TBOpAMH MUCTEITBA, [0 MAIOTh KYJIBTYPHY LIHHICTB?, Ay
2006 p. BuuHeHo 213 poskpananb K11, i3 HUX kpanixxok — 198, rpabexiB —
10, po360iB — 5°. PiBeHb JaTEHTHOCTI JOCUTh BUCOKHH, OCKUIBKH HE BCI
MOTEPITLUTL MOBIAOMIISIOTH MPO 11 TPaBOOXOPOHHI opranu. CIIpHYHHIOBATH
1€ MOXKYTh TaKi OOCTaBHHHM: ) KYJIBTYpPHI IHHOCTI KOJIEKI[IOHEp OTpUMaB
HE3aKOHHUM IIUISIXOM; 0) 37I04MHIII BUCYHYITH 10 BIIACHUKA BUMOTY TIEepeiaTh
IIPEAMETH KYJIBTYpH Y MUCTELTBA I1i[] 3arpO3010 3aCTOCYBAaHHS HACUIILCTBA
a00 PO3TOJIOMICHHS KOMIIPOMETYIOUHX BigoMocTel. OKpiM TOro, iHOJI pid
IIPOCTO HEMOXJIMBO OTOJIOCUTH B PO3LIYK, OCKIIBKH BIACHUK HE MOXKE BH-
3HAUUTHU HISIKMX XapaKTepPHUX O3HAK BUKPAJCHOT pedi.

3a inopmariero MBC VYikpainau, y 1999 p. 6yno BunreHo 236 po3kpaiaHb
MIPEIMETIB aHTUKBapiaTy IUISIXOM KpaIiXKoK, rpabexiB, po30ois; y 2000 p. —
259;y 2001 p. — 302; y 2002 p. — 265; y 2003 p. — 408. BogHouac opra-
HaMH BHYTPILIHIX cripaB Oyno po3kputo y 1999 p. — 117 3nounnis; y 2000
p- — 193;y 2001 p. — 191; y2002 p-— 175; y 2003 p. — 241. CworosHi,
3a JJaHUMU [ 0JIOBHOTO yNpaBIIiHHS KapHOTO posmyky MBC Vkpainu, cepen
TaKMX 3JI0YMHIB yce OUIblIe 3aMOBJICHUX, Ta i caMi 37101ii cTaloTh OB
kBamidikoBanumu’. CriBpobiTHuku CBY cTBepIKyIOTh, 10 PO3KPaTaHHsI
[IPEAMETIB aHTUKBapiaTy HaJ3BUYAHO Ba)KKO I1AJAIOTHCS PO3CIIiAYBaHHIO
Ta PO3KPHUTTIO, aJXK€ iX TOTYIOTh 3a3[aJIeri/ib, PETEIBHO 1 «IpodeciiiHo»’.
Curyallisi yCKIJIQIHIOEThCSI TUM, 1110 po3KpajiaHHst Ta konTpadanaa K1 € ox-
HUM 3 HAWMPHUBAOIMBIIIMX HAMPSIMKIB AiSTIBHOCTI IS OPraHi30BaHUX 3J10-
YHHHUX YTPYIOBaHb, IO MOSCHIOETHCS BUCOKMMU MPHOYTKaMH BiJT 1€l He-

" OcHOBBI 60pBOBI ¢ OPraHU30BaHHOI MpecTynmHOCThI0: MoHorpadus / ITox pen.
B. C. OBuapenko, B. E. Omunosa, H. I1. fl6noxosa. — M., 1996. — 400 c. — C. 204.

2 losinka CBY Bix 13. 04. 05. — Ne 14-10384. — K., 2005. - C. 2.

3 Toigka MBC Ykpaiuu iz 10 ciuns 2007 p., Ne 472/Km. —2007. - C. 1.

4 TIpaBoBi Ta OpraHi3aliiiHi aceKTH Mi>KHAPOHOTO CIIBPOGITHHUIITBA 3 TIUTAHb
PO3LIYKY Ta MOBEpHEHHS KyabTypHHX IiHHOCcTel. — K., 2001. — C. 8.

5 Cinuyx I. Besuinna icropis Ykpainu — Heroranuii mpuOyTok 3a «oyrpom» // Bo-
JTUHCHKUH THkHEBUK. — 2004. — 9 rpyx.
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3aKOHHOI IiSUTBHOCTI'.

[IpescTaBHUKY OpraHi30BaHOT 3I0YUHHOCTI OPIEHTYIOTHCS Ha BUKPAJICH-
HA LIHHUX TBOPIB BUJAATHUX MaicTpiB. Tak, 3 UyryiBChbKOIro XyI0KHBO-
MeMOpiaIbHOTO My3eto iM. PerniHa HEBIZOMIMH 3704HMHISIMU OyJia BUKpaJie-
Ha kaptuHa «[Toprpet JlenkoBchkoi» podotu B. M. BacHenosa. Bpaxkatounm
NPUKIIAZI0M Y3TO/PKEHOT 3JI0YMHHOI NiSJbHOCTI € BUKpaZeHHd B 1998 p. 3
HamionanpsHoi 6i0mioTekn Ykpainu im. BepHaacekoro kauru M. Koneprika
«IIpo obepranns HeGecHux chepy, Bumanoi B Hiopuoepsi y 1543 p. IIpax-
THYHO OJJHOYACHO TakKi X KHUTH Oyno BukpaneHo B Kpakosi i CaHkT-
ITerepOyp3i. B ychomy cBiTi 30eperiiocs He Oinbin 100 Bunans KonepHika.
IIpo X KynbTypHY IIHHICTH CBIIYUTH TOH (axT, mo y 2003 p. papureTHUid
SK3eMILISIp KHUTH MOJIBCHKOTO acTpOHOMA Ha aykuioHi «Corbic» y JIoHmoHi
Oy npoxanuii 3a 1 mutH 200 tuc. non. CrniBpobitHukamu MBC Oyio BcTa-
HOBJICHO, 1[0 YKPaiHChKHI puMipHUK KHUTH KoniepHika BuBe3nu B [1obIiry,
[pOTE MOJAIIBII PO3IIYKU PE3YyIBTaTIB HE JTalTi’.

Crip Big3HAYMTH, 1110 OLIBLIICTH TBOPIB MHUCTEITBA, SIKI 3HAXOASTHCS Ha
TepuTopii YKpaiHu, OKpiM KyJIbTYPHOI, MAIOTh TAKOK MarepiajibHy IiHHICTb.
Leit ¢pakT 3HAYHOIO MIpOIO MMOCKITIOE JI0 HUX 1HTepec 3 00Ky 0ci0, siki criemia-
TI3YIOTBCS Ha AISUIBHOCTI y cepi HezakorHoro 060iry KL, 3o0kpema, Ha KOHTp-
a0aH/Ii 1 TOPTIBII MpeAMeTaMy, OTPUMAHUMH MPOTHIIPABHUM IIUISIXOM (HaTpH-
KJIaJl, BUKPaJEHi 3 XpaMiB [IPeIMETH PEJIriHOIO KyJbTy ado [peIMeTH apXe-
0JI0T11, 31100y Ti TIPY TIPOBE/ICHHI HECAHKITIOHOBAHUX PO3KOIIOK). 3a reorpadiero
3nmourHHOCTI po3kpananns K1 e HalOubin posnoBctomkenumu B O1eChKii,
KipoBorpacekiii, HepHiriseokiit, JKurtomMmupcebkiit Ta Binauibkiit oonactsx®.

Posrisinatoun OCHOBHI JeTepMiHAHTH 3JIOYMHHOCTI B Wil cdepi, ciia
3YIUHUTHUCS Ha HEOOCTNAMHbO GUCOKOMY Pi6HI 3a0e3neuenis 30epicatis
KVIbIMYpHUX YiHHOoCmel, a TAaKOXK HEHaJIeKHIM 0XOpoH1 My3eiB, IpUBAaTHUX
KOJIEKIIil Ta KynbTOBUX criopya. OCOOIMBO 1€ CTOCYEThCSI OCTaHHIX. Biano-
BinHO 10 6a3u «AntukBapiaty MBC VYkpainu 3 13 217 xpamiB B Ykpaini
CHCTEeMaMU CHTHaJi3amii i oxopoHu obnanHaui juire 2 3724V 3B’s3Ky 3
UM KPaJI’KKH 3 [IEPKOB € HANOIIBII PO3MOBCIOIPKEHHUM 1 JIETKUM CIIOCOOOM

' Banmuwes O. @., @emucenxo K. I Konrpabanja, BUMHIOBaHA OPraHi30BaHU-
MH 3JIOYMHHHMH YTPYTIOBaHHIMH, 1 CYMiDXKHI 3 Heto 3mounHU: Hapu. moci6. — K.,
1999. - C. 8.

2 Tus.: Konviues B. 367 cTapuHHbBIX UKOH B OJHOM 0ara)ke U yHUKaJbHYIO KOJI-
JIEKIMIO KapTHH MBITAINACH HE3aKOHHO BhIBe3TH // Jlummomaruueckuit mup. — 2004, —
Ne 5. — 17-24 mapra.

3 TIpaBoBi Ta OpraHialiiiHi aCeKTH MXKHAPOJHOTO CIiBPOGITHHUITBA 3 MIUTAHb
PO3IIyKy Ta HOBEpHEHHs KyIbTypHHX HiHHocTeil. — K., 2001. — C. 8.

4 losinka CBY Bix 13. 04. 05. — Ne 14-10384. — C. 3.
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MIPOTUTIPABHOTO OJIEPXKAHHS MPEIMETIB PEIIriiHOTrO KyJIbTy WICHAMH Opra-
Hi30BaHUX 3JI0YMHHUX TPYII 1 OKPEMUMH 3IMOYHHIIMH. Tak, mpotsirom 2004
2005 pp. Oymo nmorpadosano 140 peniriiinux ycranos'. A y 2006 p. 78 kpa-
nixxok K11 (39,39 % Bix 3aranbHOT KUTBKOCTI TAKUX 3JI04HMHIB) OyII0 BUNHEHO
B MICIISIX BiAIIpaBiieHHs peririiiHoro kyasty?. IIlopoky cepen KynbTypHHX
LIHHOCTEH, BUJIIYYEHUX MpaIliBHUKAMUA MUTHUIIb Y KOHTPAOAH/MCTIB, Matke
40 % CTaHOBISITH MPEAMETH KYJIBTOBOTO MPU3HAYCHHS (IKOHHM i T. iH.)>.

He Biamosizae BuMoram ctaH 30epeKeHHs MPEIMETIiB KyJIBTYPHOTO Hal-
OaHHS y KOKHOMY JIpyroMy My3ei Ta KapTHHHIHN ranepei, npubmuzno y 70 %
KyJBTOBHUX CIopya*. Mae Miciie Hu3bKa TeXHITHA 3aXHUINEHICTh MiCIlb CKYTI-
yenHs KII, ix ocHameHHs 3ac00aMu OXOpOHHO-TIOKEKHOT CUTHAITI3AIIT, a
TaKOK HU3BKUI PIBEHb CTOPOXKOBOI 0XOpOHW. [Ipu oMY Yepe3 TPyaHOIIi
3 (hiHAHCYBAHHSM 3aKJIaJ1 KYJIBTYPH B OCTaHHI POKH HEPiJIKO BiIMOBIISIOTh-
¢ BiJ mocnyr no3aBizomuoi oxoporn MBC VYkpainu, He MOHOBIIOIOTH
OXOpPOHH1 CUCTEMH, SIK1 3HOLIYIOTHCS 1 MOPAJIbHO 3aCTapiBalOTh, 10 CTABUTh
i1 3arpo3y 30epexeHHs peIMETiB HalliOHAaIbHOTO Hai0aHHs. 30KpeMa, Ha
e "ac y 3B’ 43Ky 3 BiICYTHICTIO HAJIEKHOTO (DiHAaHCYBaHHS 3HAYHA YaCTHHA
My3€eiB, apXiBiB 1 CXOBHI YKpaiHH HE Ma€ B HASBHOCTI HAJIC)KHOTO PiBHA
YCTaTKyBaHHs U OXOPOHH, 3aTHUX 3aXHUIIATH BiJl BUKpaJaHHS [IPEIMETH
MUCTEIITBA, 10 3HAXOAIThCS B HUX, (Tak, 3 1 269 my3eiB Ykpainu cucrema
oxopoHwu jie auie B 488° i mumie 117 i3 Hux 3abe3nedeHi GisMIHOI0 0XOPO-
HO!0'). YacTo My3eliHi 3akia/iu mo30aBieHi MOXKIUBOCTI BUILIATYBATU TiTHY
3apIuiaTy CriBpoOiTHUKAM, IOTIOBHIOBATH (DOH/IH, YTPHUMYBATH MPUMILLICHHS,
nepeoONaIHyBaTh eKCIO3HUIIIT Ta MKITyBaTHCS PO BIACHY O€3IeKy.

VY OUIBIIOCTI yCTAHOB, SIKi MArOTh 3Ha4YHI ()OHAM TBOPIB JKUBOIUCY Ta
JIEKOPaTUBHO-BKUTKOBOTO MUCTEITBA, TIOCTIHHO MOPYLTYETHCS MOPSIIOK 00-
iKY, 30€peKeHHS, CTPOKH IIPOBEICHHsI iIHBEHTapU3alliil Ta PeBi3iit®, moBijIb-

! losinka MBC Vkpainu Big 11 mumas 2006 p., Ne 7/4-1639. — C. 2.

2 Nosigka MBC VYkpainu Bix 10 ciuns 2007 p., Ne 472/Km. — 2007. — C. 2.

3 Tus.: Maxcumenxo O. 36epexeMo TyXoBHI ckapOu Hapoxy // MuTHuit 6po-
kep. —1999. — Ne 6. — C. 62.

4 Mus.: IMuenuunuii I. B. OpranizoBana TpaHCHALIOHAJILHA 3JI0YMHHICTD 1 POJIb
MIPaBOOXOPOHHUX OpTaHiB y mportuii iii: Jluc. ... kaun. ropun. Hayk.: 12. 00. 08. — K.,
2000. - C. 131.

5 OcHOBBI 6OPBOBI € OPraHM30BaHHOI MpecTyMHOCTHI0: Monorpadus / Tlox pen.
B. C. OBuapenko, B. E. ODmunoBa, H. I1. SI6mokosa. — M., 1996. — C. 206.

¢ losinka CBY Bix 13. 04. 05. — Ne 14-10384. - C. 3.

" Nosigka MBC VYkpaiuu Bix 11 nunast 2006 p., Ne 7/4-1639. — C. 2.

8 Konrpabanya: 3acobu nonepemkeHHs Ta npotuii: Hasu. noci6. / 3a pex. 1. FO.
Kongparsepa Ta b. B. Pomantoka. — K., 2001. — C. 39.
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HO 1 HETOCIIJOBHO 3iHCHIOEThCS MACOPTU3AIlS eKCIIOHATIB; BIACYTHI
e(eKTHBHI, 3 BUKOPUCTAHHSIM Cy4aCHUX KOMII IOTEpPHUX 3ac00iB, CHCTEMHU
peectpaiiii, ¢poTo- i Bineoreku. Tomy iHO/I MpaliBHUKK My3€iB HaBITh HE
3HAIOTH [IPO BXKE BUMHEHE PO3KPaJaHHs, HACTLIBKH C1a0KO ITOCTABIIEH] 00K
1 KOHTPOJIB 3a IIHHOCTSME' . J[eCSTUPITYSIMU HE TIPOBOIMIIACS IHBEHTApU3a-
151 LIHHOCTEW He JIMILE B MiCLIEBUX KPA€3HABYMX Ta 1HIIMX HEBEJIHKHX, ajle
il B HAlIKpyMHIIINX My3esix YKpaiHH, B pe3yJIbTaTi 40ro 31 CXOBHIL] 3HUKAIOTh
LiHHI pedi. 3aTpuMaHHsI NpauiBHUKaMu Jlep:kaBHOI MUTHOI cityxO0u Ykpainu
KOoHTpabanaHo nepeminryBanux KL Takox miaTBepaxKye HEIOCTaTHIO 0XO-
POHY MY3EMHHUX KOJEKIIii, OCKIJIbKU Ha JISSIKUX MPEIMETaX HaBITh BUSBICHO
HOMEpH, sIKi CBiUaTh, 1[0 BOHH € MY3E€HHUMHU €KCIIOHATAMHE?,

HenocrarHe dinaHcyBaHHS IEp>KaBOIO OXOPOHU 00’ €KTIB KYJIETYPHOTO Hal-
OanHst TIpoiroCcTpye X04a O Tol (hakT, 1o Ha moyarky 2003 p. My3ei Ta 3aroBia-
HUKH Jvte ABToHoMHOT Pecry6rikn Kpum manm 3a6oproBanicTs 3a oxopory 200
THC. TpH. * TOMy HEMOOIMHOKUMH € BHITA/IKU BiIKITFOUCHHS SIKOTO-HEOY/Ib MY3€H0
BiJT GHEProIOCTayaHHsl, 3HSTTS OXOPOHH YePe3 HeHAIXO/PKEHHS OFO/KETHHUX Tepe-
PpaxyBaHb, KOJIM My3€iiHi palliBHAKH TOJICKY/IH OYUHAKOTH 0COOMCTO OXOPOHSITH
TIPUMIIIICHHS: BIIEHb — IHKH (Bif] TOJIOBHOTO 30epiraya Jio NpHOHPaBHHMIL), a
BHOY1 — YOJIOBIKH (Bl AUPEKTOPA JI0 BOJIsI Ta caHTexHika)*. BincyTHiCTh KomITiB
Ha OTaJIeHHs1, 3a0e3MeueHHs 30epe)KEHHsI eKCIIOHATIB Ta OXOPOHY, BKpai HI3bKa
TUIATHSI CHIBPOOITHUKIB MPU3BOJIATH 0 CYMHHUX HACHIZKIB: «My3el THXO Ta Hero-
MITHO BMUPAFOTh. 3aItviieHi 6e3 (iHaHCyBaHHsI, BOHH HE MArOTh OE3MEKID’.

OTKe, CKIIanacs CUTYyaIlis, KOJIH, 3 OJIHOTO OOKY, CTaH 30epiraHHs Ta 00-
niky K11 € He3a70BiIbHUM, a 3 PYroro, — KUIBKICTh PEIMETIB, 1110 30epira-
FOTBCS Y BIAMOBITHUX 3aKIIalax, € TOCUTh BeNHKow. Jlume B XapKiBChKii
001acTi KIIbKICTh MPEAMETIB OCHOBHOTO (hoH Ty Ha Kinels 2002 p. ckiana 638
THC. OMHHIIb, HAYKOBO-IOTIOMIKHOTO (hoHIY — 86,2 THC. ONUHUIIL’. 3araiom
Meperka My3eiB Ykpainu HapaxoBye | 269 (3 Hux nep>kaBHEX — 376) yCTaHOB,
y SIKMX HapaXoBY€EThCS MOHA[ 11 MJIH EKCIIOHATIB OCHOBHOTO (hOHITY .

! PaccrietoBanue koutpabdauns: [Ipakruueckoe nmocodue / OtB. pen. B. A. Mopo-
30B. — M., 1999.-C. 10.

2 Cepen 3arpuMaHol npaiiBHUKaMi KHiBCBKOT perioHaIbHOT MUTHHII iKOH BHSIBHU-
JIOCSl YMMAJIO YHIKaIbHUX BUTBOPiB MucTenTBa / Muthuts. —2003. — Ne 3. — C. 27.

* u.: Caghonosa JI. N3siHas koHTpabanaa: Bee 1o 3akony // 2000. — 2003. —
28 mapra.

4 ITus.: Tpiba A. Bpemena beskiry6enkos // bes nensypsi. — 2004, — Ne 7.

5 Apyorcounckuii B. My3seu: 60ps0a 3a BEDKHBAaHHE TPOJIOJDKACTCS. .. // 3epKao
Henenu. — 2005. — Ne 9. — 12 mapra.

¢ Mus.: Jlamii H. 1., Bpoeko JI. H. KomiuiekcHa eKOHOMIYHA J0T0Bi b « OX0opoHa
KyJIBTYypHO] CIIaAIINHA Ta My3elHa cripaBay». — X., 2003. — C. 14.

" osinka CBY Big 13. 04. 05. — Ne 14-10384. - C. 2.
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Crpusie BurHeHHI0 kouTpabauau K1 siocymuicme 6ionosionum yumnom
3amMeepoANCceH020 nepeniky xoua 6 HaudLIbW YIHHUX NPeOMemia K)Ibmypu ma
Mucmeymea, sKi 3naxooamovcs Ha mepumopii Yikpainu. OnHa 3 TOJTOBHUX
pobiem y nporuaii kontpadanai K1 nonsrae B HaCTyHOMY: HE3BaXKar0uu
Ha iCHYIO4Y NpaBoBY 0a3y, IPaBOOXOPOHHI OpraHnu YKpaiHu peajbHO He
MaloTh JTOCTAaTHBOI iH(OpMAIlil CTOCOBHO 00’ €KTiB 3axucTy. B Ykpaini 1o-
Tenep He CTBOPEHUI OaHK JIaHHX, IO BiIOOPaXKaroTh TIOBHY KapTHHY HaIli-
OHAJIBHOTO KyJIBETYpPHOTO Hag0aHH (3 (poTorpadyBaHHIM Ta OIIMCOM iHIHBI-
JyaJIbHUX O3HaK IIPEAMETIB). A NP BiICYTHOCTI €IMHOTO AE€PKABHOIO pee-
CTPY, 10 OXOIUTIOE KAaTaJlOTH TBOPiB MUCTELTBA, SKi MAIOTh KyJIbTYpHY LiH-
HICTB, TIPOIIEC BU3HAYCHHSI TIOXO/PKEHHS 1 CIIPABXKHBOI [IIHHOCTI MPEJMETIB
YCKJIQJIHIOETBCS; YaCTO HEMOMKIIMBO JIOKA3aTH, IO Ta Y 1HIIA Pid, BUIyYeHa
y 3JIOYHHIB, JIHCHO HAJIS)KUTh KOHKPETHOMY MY3€H0 a00 IICpPKBI.

BinnosigHo no ct. 14 3akony Ykpainu «IIpo BuBe3eHHs, BBE3CHHs Ta
MIOBEPHEHHS KyJIbTYPHHUX LIHHOCTEI» BUBE3EHHIO 3 YKpAiHU HE MiAJAratoTh:
KYJIBTYpHI I[IHHOCTI, 3aHeceHi 10 J[epkaBHOTO peecTpy HaI[iOHATBLHOIO
KyJBTYPHOTO HaJ0aHHsI;, KyJbTYPHI LIHHOCTI, BKJItOYeHi 710 HamionaasHOTO
apxiBHOTO (OHIY; KyJIBTYpHI IIHHOCTI, BKJIFOYEeHI 10 My3eitHoro Gonmy
VYkpainu. [Tonoxenns npo JlepxaBHuil peecTp HalliOHAJIbHOIO KyJIbTYPHOIO
Ha0aHHs OyIo 3arBepkeHo [loctanoBoro Kabinery MinicTpiB Ykpainu Bin
12 cepriast 1992 p., Ne 466. [Ipote noci poboTa Hal peecTpom mepedyBae B
MOYATKOBIN CTaAll, IO AYXKE MMOJICTIIYE 3JI0BMUCHUKAM MPOLEAYpy 0e3mo-
BOPOTHOTO BHUBE3EHHS 3a KOPJOH OE3I[IHHUX MOJOTEH, CKYIBITYP 1 Mpej-
MeTiB gaBHuHHU'. My3elinuii ¢poun YkpalHu po3/IiicHu Ha IepiKaBHY i He-
nepkaBHy yacTuHH. PosmmBuacte BusHaueHHs K1, mo MoxyTs Oyt Bif-
HECEHi JI0 HellepskaBHOT yacTHH My3eiHOT0 (hoH Ty, 00yMOBITIOE MOKITHBICTh
BKITFOUCHHS JI0 Hel Oy/b-sikoro npenmeta. OJIHAK 11 TOJI0KEHHSI € HEBIPHUM,
OCKUIBKM HUM HIBEIOETHCS pi3HUIS MK ciipaexHimMu K1 ta npeameramu,
SIK1 TAKO1 LIIHHOCTI HE MAKOTh>.

Takox iICHYIOTb MEBH1 HeOoliKu w000 po3caioyeants poskpadans KI1].
Hampuknan, y MBC Ykpainu Hemae okpeMoro o0JiKy BUKpaeHoT 30poi, sika
Mae KyJabTypHy HiHHICTE. Ha piBHI MinicTepersa Kynsrypu, MBC Vkpainn,
JepxaBHOi MUTHOI ci1yx01 Ykpainu, CBY BincyTHii oOMiH iHQOpMaIii mpo

' Caghonosa JI. Komy notpiben nasiit rpamadon // J[3epkaio TikHsL. — 2003, —
Ne 21. —7-13 ueps.

2 JTuB.: Konviues Braoumup. 367 CTapUHHBIX HKOH B OJHOM Oarake W yHUKalb-
HYIO KOJUICKIIMIO KapTHH IBITANNCh HE3aKOHHO BBIBE3TH // JIUTIIOMaTHYECKUil MUp. —
2004. — Ne 5. — 17-24 mapra.
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BUKpaJIeHHs Ta KOHTpabauay Takoi 30poi'. ¥ MBC Vkpaiuu po3kpagaHHs
KII BBaxarOThCS 3II0YMHAMHE 3arallbHOKPHUMIHAIBHOT CIIPSIMOBAHOCTI, TOMY
X PO3KPUTTIM 3aiiMalOThbCA Ti XK CHIBPOOITHUKH, 110 PO3KPUBAIOTH PSAIOBI
KpaJiKKH, rpabesxi i po30oi, 1110 He CIpUsIE IKOCTI pO3CITiyBaHHS.

[Ticns BUKpaAeHHs 37I0YMHII YaCTO HAMararoThCsl HE3aKOHHUM IIJISIXOM
nepenpasut KL 3a KOpaoH 3 MeTO0, Mo-Nepiie, yHUKHYTH BiNOBigalIb-
HOCTI B KpaiHi, Jic 0yJI0 BUNHEHO PO3KPAJaHHs, a TIO-JAPYre, 3 METOI OTPH-
MaHHS MaKCUMAaJIbHOTO MPHOYTKY BiJ MPOAaXy MpeIMeTa MUCTEITBA, 110
MOXKJIMBO y KpaiHaX 3 IOCUTb PO3BUHYTUM PUHKOM KyJIBTYpPHUX LIHHOCTEH —
kpainax 3axignoi €Bponwu, CIIA Ta SAnoHii.

[TincymoBytouM HaBeICHE, CITiJ] BII3HAYUTHU JJOCUTh 3HAUHUM PiBEHb PO3-
kpaganp K1 Ta HasgsBHICTh 3HAUHUX HENOJIKIB y iX 30epeKeHHi, 0XOpOHi
00Ky ¥ 3aKOHOJABYOMY PEryJIFOBaHHI IUX MHUTaHb. [IOMUPEHOCTI IPOTH-
MPaBHUX aKTiB CTOCOBHO KYJIBTYpHOTO HaJ0aHHS 3HAYHOIO MIPOIO CITPUSIOTh
HEJIONIKK OpraHi3aliiHoro i mpaBoBoro xapakrepy. HesakoHHe npuBiIacHeH-
HS IPeIMETIB aHTHKBApiaTy TICHO OB’ A3aHe 3 IX KOHTpabaH1010. Y moaaib-
HIMX HAYKOBUX PO3BIAKAX CIIi/I MPOJOBKUTH BUBYECHHS 3B’ SI3KY 3JIOYMHHOCTI
y po3mIsityBaHii chepi 3 KOHTPAOAH IO Ta PO3POOUTH 3aXO0H MPOTUIIT IIUM
SIBUIIIAM.

HA IIO9ATKY

! Tus.: bouxo I. B. Konrpabanaa 30poi B Ykpaiti. OkpeMi HUIIXH BUPIIICHHS i€l
npobnemu // Hayk. BicH. Hart. akaz. BHyTp. ciipaB Ykpaiau. —2001. —Ne 4. — C. 151.
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TBOPYOI'O IAAXY

€. I'embvman, MONONIINNA HAYKOBUH
criBpoOITHUK AKaJieMil IpaBOBUX HAayK
VYkpainu

Koaundikauis sik 0co0JuBHIl Pi3HOBU
HOPMOTBOPYOCTI

AHai3 FOPUIUIHUX JHKEPEI JI03BOJISIE BECTH MOBY TIPO ITiJIBHIICHY YBa-
I'y HayKOBIIiB JIO TaKOi MPOOJIEMATHKH, K KOTU(IKAIis 3aKOHONABCTBA. Y
OUIBIIOCTI BUMAJIKIB FOPUCTH-HAYKOBIII HATOJIONIYBAJIM HAa TPABOTBOPUOMY
XapakTepi Takoi JisUTbHOCTI, HA3UBAKOYH i1 sIK BUJI TPaBOTBOPYOCTI. Tak, Bisio-
Mui pociticekuii BueHnit C. C. AnekceeB i Koqudikaieo po3yMiB «BHI
MIPaBOTBOPYOCTI, 32 SKOT 3a0€31eUyETHCS €IMHE 1 yITOPSIKOBAaHE HOPMAaTUBHE
peraMeHTyBaHHS JaHOTO BUY CYCHINIBHUX BITHOCHH, LIUIAXOM BUIAHHS
€IMHOTO FOPUAMYHO 1 JIOTTYHO MUTICHOTO, BHYTPIIIHBO TIOTOKEHOTO HOpMa-
TUBHOTO aKTa (OCHOB, KOAEKCY), SIKUI BUpa)kae IOPUIUYHY CBOEPIIHICTS 1
3MICT BiJITIOBIIHOTO TTiAPO3/IiTy CHCTEMH ITpaBa..

[MoxiGHOT ToukM 30py HoTpuMyeThes B. A. CamyH, sIKHiA TaKOX HArojo-
IIy€ Ha TOMY, 10 Koju(iKallisi € BUIOM ITPaBOTBOPUOCTI, 3a SIKOI 3a0e3reuy-
€TBCSl CUCTEMHE HOPMATHBHE PETYIIOBAHHS MIEBHOTO KOJIa CYCITUTbHHUX BiJI-
HOCHH, IIUIIXOM BHJIAHHS €JMHOTO, IJIICHOTO, BHYTPIIIHBO MOTOKEHOTO
HopMatuBHOTO akta’. 1. 5. Jlfopsrin HazuBae KoAUDIKAIiFO HAHBAKIHUBIIITHM
TUIIOM NIPABOTBOPHYOCTI, IPH SIKOMY BHJIAETHCS €JUHUI 3BIAHUI IOPUANYHO
1 JIOTIYHO WIMBHUH, BHYTPINIHBO y3TO/DKCHNI HOPMaTHBHUIL aKT, o 3a6e3-
revye HaiOibIl MOBHE, y3arajllbHeHe 1 CHCTEeMHE PETyJIIOBAHHS MEBHOI
cthepu CyCHiIbHUX BITHOCHH®.

. A. KepimoB, gociipKkytodn TuTaHHs Koau@ikaiii Ta 3aKOHO1aBYO1
TEXHIKH, HATOJIONIYE Ha TOMY, 10 Kou(iKallis — I1e TAaKUi BUJ] IPABOTBOP-
4OCTi, 0 nepeadadae BHYTPILIHE 1 30BHIIIHE OMPAIIOBAHHS 3aKOHOAABYOTO
Marepiaiy 3 METOIO PUBEICHHS B CHCTEMY HOPM, SIKI PETYJIIOOTh BiIOBI-

' Anexcees C. C. IIpobiembl Teopun nipasa. Kypce nexuuii: B2 1. — C., 1973. - T.
2.—C. 105-106.

2 Canyn B. A. Teopusi roCyapcTBa 1 IpaBa B CXeMax, ONPEICTCHIUsX, KOMMEHTa-
pusix: YuebHoe nmocobue. — B., 1986. C. 91

3 TIpoGnems! Teopun rocyaapcrsa u npasa / ITox pen. C. C. Anekceesa. — M.,
1987.—C. 334.
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Hy cepy cycniabHUX BIAHOCHH, 3 OJJHOYACHUM YCYHEHHSIM MPOTAJIUH Y
3aKOHO/IaBCTBI Ta 3MiHA, Y pa3i HEOOX1THOCTI, TPABOBOTO PETYTIOBAHHS JIe-
axkux nuraus. 1. I1. Cunopuyk Harosourysasa Ha TOMY, 110 «Kogudikaris —
11e 00yMOBJIeHa OTpebaMu COLIaIbHOIO PO3BUTKY Ta YCKJIaJHEHHSIM MexXa-
Hi3My [IPaBOBOTO PETYIIOBaHHS AisUTbHICTh YIIOBHOBAaYKEHUX OPraHiB AepikKa-
BHU, CIIPSIMOBaHa Ha YIOCKOHAIIEHHS 3aKOHOJABCTBA 3 METOI0 CTBOPEHHS
y3arajJbHIOIOUYUX HOPMATUBHUX aKTiB, O 3a0€3IeuyroTh MiJIICHE MPaBOBe
perymoBaHHs (QYHKIIIOHAJIBHO Ta OpraHizaliifHo 00yMoBICHUX cdep cyc-
HiIbHKX BiHOCKHHY'. Ha mpaBoTBOpuOMy Xapakrtepi kopudikarlii 3akoHo1aB-
cTBa TakoXk HaroJonryBas B. M. BapaHos?.

KonexTus aBTopiB MoHOTpadii, 3a 3araibHOI0 peakilieto mpodecopa A.
B. MinkeBuua, BU3HAYarOTh KOAUDIKAIIIO K OCOOIUBUIN PI3HOBUJI IPABO-
TBOPUOI JiSUTBHOCTI, OCHOBHOIO METOIO SIKOT € BIIOCKOHAJICHHS JIF0Y0T0 3a-
KOHOJIAaBCTBA MUISIXOM BUIAHHS 3BOJ[IB HOPMATHBHUX aKTiB, IO MiCTATh
CHCTEMAaTH30BaHEe BUKJIAICHHS TPABOBHUX MPHUIIHCIB i CIPSIMOBAHUI Ha pery-
JIFOBAaHHS KOHKPETHOI c()epH CyCIIbHUX BigHOCHH®. BinHecenns konudika-
1ii 10 0COOIMBOTO Pi3HOBUIY MPABOTBOPYOCTI TAKOXK BOAYAETHCS y MpaIsix
JI. T. Kpaxmanbuuka Ta I. Ca6o®.

Ha Biaminy Bij nonepenHix nosuttiit, I. b. YceHnko y cBoix mparisx, npu-
CBSIUCHHX JTOCIIKEHHIO Ko dikaIlii 3akoHonaBcTBa Yipaincekoi PCP, Ha-
3UBaB KOAMQIKAIII0 HAWBUIIMM BHJIOM MTPAaBOTBOPYOCTI, 32 SIKOT MIISIXOM
CHCTEMATU30BaHOTO BUKJIAJEHH HOPMATHBHHUX IIPUIIUCIB y €MHOMY y3arajb-
HIOIOYOMY HOPMAaTHUBHOMY aKTi JOCSTA€ThCS BCEOIYHE PEryIrOBaHHs MEBHOI
CTPYKTYPHO OOYMOBJIEHOI CaMOCTIHHOT TPYITH CYCITUTBHUX BiTHOCHH’,

A. C. Ilironkin Ha3uBae koau(ikaliro GopMoI0 MPaBOTBOPUOI TisIIEHOC-
Ti. Bymy4u y3araipHEHHSIM JIIF0Y0TO PETYITIOBaHHsI, BOHA B TOH XK€ Yac CIpsi-
MOBaHa Ha BCTAHOBJICHHS HOBUX (OPM, 110 BiT0OpakatoTh HA3piJii moTpedu,
CYCHIJIbHOT IPAKTHKH, 3a[I0BHIOIOTH MPOT'aJIMHH IPAaBOBOTO PEryJIIOBaHHS, Ha
3aMiHy HEBJIAJINX, 3aCTapLIMX PaBOBUX NpHITHCIB HOBUMH. Konudikaris — e

" Cuoopuyx I. I1. Kogudikauis y PagssHCbKOMY TPaBOTBOPYOMY TIpoLeci: ABTO-
ped. auc. ... kaun. opua. Hayk. 12. 00. 01. — M.,1989. — C. 10.

2 Iur. 3a: bopwescokuii I. B. Teopetnuni 3acanu koqudikamii 3aKoHOIABCTBA
Jeprxasa i nmpaBo. IOpuawani i momituani Hayku. 36. Hayk. mpams. — K., 2007. —
Bumn. 37. - C. 33.

3 TIpaBotBopuectBo B CCCP / ITox pea. A. B. Muukesuua. — M., 1974. — C. 232.

* Nus.: Kpaxmanerux JI. I” Komudukanust HCIpaBUTEILHO-TPYIOBOTO 3aKOHO/IA-
tenscTBa. — M., 1978. — C. 14; Cabo U. Conmanuctuueckoe npaso. — M.: [Iporpecc,
1964. - C. 174.

5 luB.: Ycenxo U. B. TepBas kopudukarmst 3akononarenbcra Yrpantckoir CCP /
AH YCCP. Un-t rocynapcrsa u npasa / OtB. pea. b. M. baowuii. — Kues, 1989. — C. 10.
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(hopMa BIOCKOHAICHHS 3aKOHOJABCTBA T10 CYTI, 1 ii pe3y/IbTaToM € HOBHH 3BijI-
HU 3aKOHOJIABYMH aKT CTaOLITBHOTO 3MICTY (KOIEKC, TOJIOKEHHS, CTaTyT TOIIO),
SIKMH 3MIHIOE paHillle JiF04l HOpMaTUBHI aKTH 3 IbOTO MuTaHHs. [loeHaHHs
BIIOPSAKYBAaHHS 1 OHOBJICHHS 3aKOHOJIABCTBA JJO3BOJISAE PO3IILLIATH Koqudika-
IO SIK HAHOLIBII JOCKOHAITY, BUIILY (JOPMY PaBOTBOPUOCT'.

Bignecenns kopuikaliii 10 0JHOTO 3 BH/IiB TPABOTBOPUOCTI CIIOCTEpira-
€TBCS 1 'y cydacHux jociipkennsx. Tak, Hanpukaz, O. S1. Porau mocimimky-
109M 1pobieMy KOAM(IKAIIHHIX aKTiB, JIHIIOB BUCHOBKY, IO KOAM(IKAILis
sBIIsiE cO00I0, MO-Tepllie, CaMOCTIHHY rajly3b HayKH, IO PO3BUBAETHCS Ha
eMIIPUYHOMY PiBHi, & MO-ApyTe, — BUI, HOpMY IPaBOTBOPHOT MisLTbHOCTI®. €.
B. [oropenos mix xoaudikamiero po3ymie 3yMOBIEHUH TOTpedaMu CyCIIiIhb-
HOr'O PO3BUTKY Ta CUCTEMHICTIO MpaBa, 3A1HCHIOBAaHUHI Ha OCHOBI MEBHUX
MIPUHIMITIB IPABOTBOPYHMI TIpoLIeC N0 MepepoOii 3MICTy 1 popMu rpyIH YrH-
HUX HOPMAaTHBHO-TIPABOBUX TPHITUCIB, X Y3TO/DKCHHS Ta 00 €/JHAHHS B €]TH-
HOMY KOH(IKOBaHOMY aKTi 3 METOKO YIOCKOHAJICHHSI 3aKOHO/IABCTRA’.

KpiM 1iporo, cydacHi JOCTITHUKY BOAYAIOTh Y KOAU(IKAIi MOABIHHUI
Xapakrep, TOOTO HAJEKHICTh OCTAHHIN PUC CHCTEeMaTH3allil 3aKOHOIAaBCTBa
Ta npaBotBopyocTi. Tak, Ha gymKy 1. B. bopiieBcbkoro, konudikaitis sBisie
coboto crienudivyHy HopMy yHmopsaKyBaHHS HOPMATHBHO-IIPABOBHUX AKTIB,
sIKa Ma€ 3MINIaHUNA XapakTep, OCKIIbKHU, 3 OJHOTO OOKY, MOEHYE O3HAKH
MIPaBOTBOPYOCTI (MPUUHSATTS, 3MiHa, a00 CKaCyBaHHS MPABOBUX HOPM), a 3
JPYroro — cUcTeMaTH3alil (BIOPsAKYyBaHHS BKE IPUHHATHX HOPM 3aJIEKHO
BiJI IEBHUX KpHTepiiB)*. AHanoriunol mo3uuii norpumyerscs H. M. TTapxo-
MEHKO, 5iIKa TaKOX HaroJiollye Ha TOMY, 110 Koaudikalis Mae 03HAKH 5K
cHCcTeMaTH3allii 3aKOHOJIABCTBA, TaK 1 0E3M0CEPEAHBO MPABOTBOPYOT Misiib-
Hocrti’. B. M. IlporacoB HazuBae KomudikaIliro BUAOM CHCTEMATH3AIlIi, 1110
Mae MPaBOTBOPUUI XapakTep, Ta CIPsIMOBAaHUH Ha CTBOPEHHS HOBOTO 3Bif-
HOT'O HOPMAaTUBHOTI'O aKTa IIISIXOM KOPiHHOT EpepOOKH A1F0HOr0 3aKOHOAB-
CTBa 3 METOIO 3a0e3MeUeHHs €JMHOTO, BHYTPIIIHBO MOTOMKEHOTO PETYIII0-

! Cucremarusanus 3akoHoaarenbcTBa B Poccuiickoin ®eneparuu / Ilox pexa. A.
C. [Muronkuna. — CII6, 2003. — C. 44-45.

2 TuB.: Poeau O. A. KopudikamiiiHi akTé B CHCTEMI 3aKOHOABCTBA YKpaiHu: AB-
Toped. auc. ... kaHa. ropu. Hayk: 12. 00. 01 — K., 2003. - C. 8.

3 Tus.: ITocopenos €. B. KopndikauiitHa nisuibHICTh B IPaBOBiil cucteMi Ykpainu
(3araJibHOTEOPETHYHUHN acleKT): ABToped. AuC. ... KaHa. opul. Hayk: 12. 00. 01. — X,
2000. — C. 10-11.

4 us.: Bopwescokuii I. B. Teopetnyni 3acaan koaudikamii 3akoHOIaBCTBA //
Jepxaga 1 mpaBo. FOpuanyHi i momitnyHi Hayku: 30. Hayk. mpanp. — K., 2007. — Bum.
37.-C.33.

5 Tus.: Ilapxomenxo H. M. Koxudikariist 3aKOHOIaBCTBA: TEOPETUKO-ICTOPUYIHI
acriextu // Hacomue KuiBcbkoro yHiBepcutety mpasa. Ne3. —2005. — C. 11.
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BaHHS BU3HAYEHOI cepu'.

[o3uitist aBTOPIB M[0/I0 MOABIMHOTO XapakTepy KOAU(DIKAMIHHOT AisUTb-
HOCTI, Ha Hally JyMKY, € BUIIPaBaHO, OCKIJIbKH BiTHECCHHS OCTaHHBOI
nuie 1o Gopmu (Buay) cucreMaTu3allii He BiJMOBIa€ peallbHOMY CTaHy
peueil, MOsICHIOEThCA 11€ TUM, 10 OCTaHHA CIIPSIMOBAaHA HE TIbKH Ha yIO-
PSAAKYBaHHS BXKE ICHYIOUMX Y CyCIUIBCTBI HOPM O€3 3aMiHHM X 3MICTY, a B
npotteci koaudikariii po3po0IIIEThCs, JOTOBHIOETHCSI 3MICT TAKUX HOPM, SIKUI
3IIHCHIOETBCS YIIOBHOB2)KECHUM Ha TE OPTaHOM JISPKABHOT BIIAJIH.

PazoM 3 TUM y IOpHIMYHUX JUKEpeIax BUCIOBIIOETHCS MO3HLLIsS CTOCOB-
HO, TOTO, 1110 KoAnu(DiKallito He MOXKHA BITHOCHUTH JIO BUIY NPABOTBOPYOCTI,
ockinbky, Ha TyMKy JI. C. fIBu4a, «3akoHOAaBelb HE CTBOPIOE NpaBa, BiH
JIMILE Y BIJIMOBITHUX MEKAX MOXKE 3alMaTHCS 1 3aiiMaeThCsl HOPMOTBOPUOIO
IisuTbHICTION? TOMY, aBTOp BBaXKA€, 10 TEPMiH «IIPABOTBOPUICTH» HEOOXITHO
BUKOPUCTOBYBATH JIHIIIE YMOBHO.

1. O. Bunisi, A0CiPKYFOYH POOIeMy BUKOPUCTAHHS HOPMOTBOPYOT TEX-
HiKH, TAaKOXXK HAroJIoLIye Ha TOMY, 1110 3aKOHOJaBeLb Y CBOTH IisUIbHOCTI BU-
KOPHUCTOBYE HE NMPABOTBOPUY TEXHIKY, a CaM€ HOPMOTBOPUY, OCKIJIBKH, «I10-
nepiie, NpaBo € TAKUM SBHIIEM, KOMIIOHEHTOM SKOTO BUCTYIAIOTh 1 MEBH1
HeHOpMaTuBHI sBuiia. [lo-apyre, mpaso, sk mMipa cBoOoaH, GopMyeThCs B
MPOIIEC KUTTEIISUITBHOCTI CYCIIJIbCTBA, X0Ua i 3HAXOIUTh CBOE BIIOUTTS B
HOpPMax IO3UTUBHOIO IIpaBa B Pe3yJbTaTi AisIbHOCTI YIIOBHOBa)XKEHUX
Cy0’€KTiB 110 (POPMYJTFOBAHHIO TAKUX HOPM»®.

Sk pesynbrar, y ct. 124 npoexty 3akony Ykpainu «IIpo HopMaTuBHi
MPABOBI aKTH» MICTHTBCS TaKe BU3HAYCHHS MOHATTS KoauGikaii: «xoaudi-
Kallist — Iie mepepoOKa Ta 3BeJICHHs B IIPOIECi HOPMOTBOPUYOCTI HOPM IpaBa
B IOPHUIUYHO 1 JIOTIYHO Y3TOMKECHY CHCTEMY Ta CTBOPEHHS Ha Wil OCHOBI
HOBOTO, €JIMHOTO KOAU(IKOBAHOTO HOPMATHBHOTO aKTa — KOJICKCY, CTaTyTy,
HONOKEeHHs»*. 32 POKH HEe3aJIeKHOCTI YKPATHCHKOI IepyKaBy pO3pOOIISIIOCs
JIEKiJIbKa MPOEKTIB 3aKOHIB PO HOPMATHBHI MPABOBI aKTH, 110 TaK 1 He OyIn
npuitHsTTi BepxosHoro Panoro Yipainu. Ix ananis 1o3sosnse BecTd MOBy 11po
AHAJIOTIYHICTD IMiIXO/1IB /10 BU3HAYCHHSI TOHSTTS KOAU(DIKaIlil 3aKOHOIaBCTRA,
y OUTBIIOCTI X IOKYMEHTIB POOUTHCS HATOJIOC HA HOPMOTBOPYil MPHPOII
KoM (IKAIIHHOT TISTTLHOCTI.

' lus.: I[Ipomacos B. H. Teopus rocyaapcTsa u mpasa. [Ipo6iaembl Teopun mpasa
U rocynapcTsa: Yue. nocobue. — 2-e u3g., nepepad. u gom. — M., 2001. — C. 158.

2 Asuu JI. C. CymHocts npasa. — JI., 1985. — C. 121.

3 Buns I. O. TeopeTHuHi OCHOBU BUKOPHUCTAHHS HOPMOTBOPYOI TEXHIKH: ABTO-
ped. auc. ... kaHa. opu. Hayk: 12. 00. 01. — X., 2004. — C. 8.

* TIpoekt 3akoHy Ykpainu «IIpo HOpMaTHBHI paBoBi akTh» // BicH. Akaj. mpas.
Hayk Ykpainu. —Ne 4. —1995. — C. 162.
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L. O. denopos, mociipkyroun mpodieMu Koaugikarii aMiHICTPaTUBHO-
JICITIKTHOTO 3aKOHOJIABCTBA YKPaiHH, JIHIIIOB BUCHOBKY, 1110 OCTAHHSI SIBJISIE COOOIO
BUJI JIEP>KABHOT 3aKOHOTBOPYOI JTISTBHOCTI, OCKLIBKHU PE3YIIETATOM OCTAaHHBOI CTae
TPUIHATTS KOJEKCY, IO HAJIKHTB JI0 BUKITFOUHOI KoMrieTeHIii BepxoBHoi Pasiu
VikpaiHu Ta 3aKOHOIABIO CUCTEMATU3YIOUOI ICPKABHOT TisUTHHOCTI, CIIPSIMOBAHOL
Ha NpHBeZIeHHsT (DOPMH 1 3MICTY 3aKOHOJIABCTBA Y BIATIOBIAHICTD JI0 HA3PUINX 1HTEP-
€ciB Ta IoTped CyCIIBCTBA, OTO BIOPSAKYBAHHS Ta BIOCKOHAICHHS, 1110 3/1iH-
CHIOEThCS 32 JIOIIOMOTI0I0 CHELM(IUHOrO OpraHi3aliifHO-IPaBOBOI0 MEXaHI3My,
IIUISIXOM CTBOPEHHS Ta BUIAHHS JIOTIYHO 1 FOPUANYHO IUTICHOTO, €TMHOTO, 3BE/IC-
HOTO, BHYTPIIIHBO Y3TOKEHOTO HOPMATHBHOTO aKTa'.

Ha 3akoHOTBOpUOMY Xapaktepi kogudikaiii Takoxx Haronomrysaia [ I.
[ImenboBa’.

CrnymrHoro Takox BOadaeTbest mo3umis Jl. A. KepimoBsa, sikuii y cBOiX
011 i3HIX POOOTAX HATOJIOUIYBAB HA TOMY, L0 KOAU(IKALIiS € TIEI0 CaMOI0
3aKOHOTBOPUYICTIO, aJie Ha BIIMIHY BiJl IOTOYHOTO 3aKOHO/IaBCTBA, 1[0 CTBO-
PIOE OKpeMi 3aKOHO/IaBYl aKTH 3 THX YM IHIIMX MMUTaHb, KOAUQIKAIlis yIo-
PSLIKOBY€ 3HAYHY YaCTHHY J[IFOYOT0 3aKOHOAABCTBA, SIK TPABIJIO, 3MiHIOIOYH,
JOTIOBHIOIOUH Ta BJOCKOHATIOIOUH Horo. Y pe3ysbTari ii mpoBeneHHs CTBO-
PIOIOTHCS 3BE/ICHI 3aKOHO/IaBY1 aKTH, 1[0 PETYIIOIOTH 3HAYHY chepy CyCITiib-
HUX BigHOCHH’.

PazoM 3 TuM y cBoix pociikeHnsx K. I1. [opienin posmisgas konudi-
KaliiHy JisTbHICTB, K GopMy cncTeMaTn3anii, y 38’ sI3Ky 3 YAM ITiIKPECITIo-
BaB, [0 KOMU(IKALiI0 HE MOYKHA OTOTOKHIOBATH 3 3aKOHOIABYOKO JiSUTbHIC-
Ti0*. 3 TaKoI0 MO3HMITiEr0 aBTopa He moromkysanucs 3. K. Cimopor 1a €. O.
MoOHAaCTHPCHKHIA, K HATOJIOLTYBaJIM Ha TOMY, I1I0 TOJIOBHE B Konudikaii e
came 3aKOHOTBOPYMI XapaKTep Takoi JisNIbHOCTI, OCKUIBKH KonudikamiiHi
aKTH, SIK 1 1HIII 3aKOHU, MICTATh MIPABOBI HOPMH, & TAKOX MPOXOASIThH BCl
cTail 3aKOHOJABYOTO MPOIIECY, IOUYNHAIOUH BiJl MOPYILICHHS TUTAHHS PO
NPUIHATTS aKTa J0 OMyOJiKyBaHHS 3aKOHY".

Takum 4MHOM, TTO3UIIIsT ABTOPIB MO0 BiAHECEHHs KOAMPIKaIi 10 3a-
KOHOTBOPYOTO IPOIIECY 3aCHOBaHA Ha PEe3yNIbTaTi TaKoi JisUIBHOCTI, TOOTO

' @edopos I. O. Komudikariis aimMiHiCTpaTHBHO-AEIIKTHOTO 3aKOHOIABCTBA YKpa-
THu: Monorpadist. — 3anopixoks, 2006. — C. 19.

2 us.: Imenvosa I I’ Komudikartist i 0coOMMBOCTI ii 3[iliCHEHHS B 3aKOHOTBOP-
gomy miporeci / TIpobiemu 1epkaBOTBOPEHHS 1 3aXUCTy TpaB JIIOAUHY B Yipaini: Ma-
Tepiany 2-1 perioH. Hayk. koH®. (fioT. 1996). — JI., 1996. — C. 27.

3 Tus.: Kepumos /1. A. KynbTypa u TexHHKa 3akoHOTBOpuYecTBa. M., 1991. — C. 123.

4 us.: Topwenun K. I1. Kogudurarms 3akoHOAATEIbCTBA O Tpy/e. TeopeTnuec-
kue Bompocsl / K. I1. Topmennn. — M., 1967. — C. 10.

5 Tus.: Cumopom 3. K., Monacmuipckuii E. A. TIpoGiembl Kogu(UKAIMT 3aKOHO-
narenscTBa Coroza CCP u coro3nbIx pecnybnuk o Tpyne. — K., 1977. — C. 31.
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MPUUHATTI KOJEKCY. Y OLIBIIOCTI BUIAKIB KOJACKC PO3IISAAETHCS SIK KOJIH-
(ixoBanuii 3akoH'. Pa3oM 3 THM HEOOXIHO BECTH MOBY IIPO Te, LII0 OCTAHHI
€ 0COOJTMBUM PI3HOBUJIOM 3aKOHY, OCKIIBKH ICHYIOTh TaKi rajry3i 3aKOHO/1aB-
CTBA, B SIKHX JIi€ JIUIIIE OJIMH HOPMAaTUBHO-TIPABOBHH aKT (komekc). [Tpukiagom
MOYKE CITY>KUTH KpUMIHAJIbHE 3aKOHOJIABCTBO. Binmosixno 10 4. 2 c1. 3 Kpu-
MiHAQJIBHOTO KOZEKCY YKpaiHu «3akoHM YKpaiHW PO KpUMiHAJIbHY BiJIO-
BiJIQJIbHICTh, IPUUHSATTI TiC/Is HAOpaHHs unHHOCTI iuM Konekcom, BKITroua-
IOTHCSI JI0 HBOTO TicCIIsT HaOpaHHs HUMH YHHHOCTI». Pazom 3 TiM 110 koxudi-
KalliiHUX aKTiB, 10 NPUHMAIOTHCSA BULIMM OPraHOM 3aKOHOJABYOi BIAJAH,
TaKOXK HAJIeKaTh OCHOBU 3aKOHOJIABCTRA, 3aKOHHU, 1110 MAIOTh KOIU(IKaIliHHINA
Xapakrep, a TakoK periameHT BepxoBHoi Pagu Ykpainu?. Tomy mpu pos-
poOI11i BKa3aHUX JOKYMEHTIB HEOOX1/THO BECTH MOBY PO Te, 1110 Koan(iKallis,
KpiM HOPMOTBOPYOTO XapakTepy (3MiHa, CKaCyBaHHS, JOIOBHEHHS HOPM
HOPMAaTHUBHO-TIPABOBHX aKTIB), Mae i Oe3mocepeIHb0 3aKOHOTBOPUYHIA Xapak-
TEep, OCKUIBKU MPUHMAETHCA 3aKOHOJABYMIA JTOKYMEHT, 1110 Ma€ BHILY IOpPH-
JUYHY CHJIy CTOCOBHO 1HIIMX HOPMATHBHO-IIPABOBUX AKTiB.

Pesymprarom xommikamii 3aKOHOIABCTBA CTAIOTHh HE TUIBKH Iepepaxo-
BaHi BUIIE JOKYMEHTH 10 HUX HaJeXaTb TAKOX CTaTyTH, ITOJIOKEHHS, 1H-
CTPYKUIT IpaBuia, MPUHHATTS AKUX € KOMIIETEHI[IEI0 OPTaHiB BUKOHABYOT
BJIaJM. 3a3Ha4CHI HOPMATHBHO-TIPABOBI aKTH MAOTh I1[3aKOHHHUI XapaKTep,
10 JI03BOJISIE BECTU MOBY TIPO T€, M0 KOAMQiKaIlii, KpiM 3aKOHOTBOPYOTO
Xapakrepy, IpUTaMaHHI PUCH ITiA3aKOHHOT HOPMOTBOPYOCTI.

OT1xe, Oyay4dn (OPMOIO CHCTEMAaTH3AIl1 3aKOHOIaBCTBA, KOAUDiKaIlis
SIBJIsIE COOOI0 OCOOMMBHI PI3HOBH]T HOPMOTBOPUOCTI, OCKIJIBKH JUTSI OCTAHHBOT
XapaKTEPHUM € MTO€THAHHS 0e3M0cepeJHbO 3aKOHOTBOPUOCTI (IPUIHATTS a00
CKacyBaHHS KOIU(IKAIIIfHOTO 3aKOHY, Kojiekcy OCHOB 3aKOHOJIaBCTBA, periia-
MeHTy BepxoBHoi Pajn Ykpainn), a Takox IiJJ3aKOHHOI HOPMOTBOPYOCTI (Y
pasi po3poOKH CTATYTY, MOJIOKEHHS, IPaBUJIa, IHCTPYKIIi, TOOTO MPABOBUX
JIOKYMEHTIB, 1110 HAJIC)KUTh /IO KOMITETEHIIIT OpraHiB BUKOHABYUOI BIIAjIH).

Tomy, Komudikarist 3akoHOIABCTBA — 1€ (popMa CHCTeMaTH3allii, ska 3/ii-
CHIOETBCS YIIOBHOBAKEHUMHU OpraHaMH JIep>KaBHOI BJIaAU Y MPOLIEC], 3aKOHOT-
BOPYOCTI, Ta Mi[3aKOHHOI HOPMOTBOPYOCTI, PE3yJIETATOM YOT'0 CTA€ MPUHHSTTS
HOBOTO $IK 32 (DOPMOFO, TaK i 32 3MiCTOM KOH(DiKaI[ifHOTO HOPMaTHBHO-TIPABOBOTO
akTta (konekc, OCHOBH, periaMeHT, CTaTyT, MpaBuiia Ta iH.).

1. Cnacubo, acnipant InctutyTty npu-
BaTHOTO IpaBa AKaaeMil MPaBOBUX HayK

! 3aranpHa Teopis nepkaBu i npasa: [[ligpyd. st CTy/. IOPU/. CIell. BHIL. HaBd.
3aki. |/ 3a pen. M. B. 1gika, B. JI. Tkauenka, O. B. [lerpummuna. — X., 2002. — C. 301.

2 us.: Pocau O. A., bucaea FO. M. KonudikaiiiiHi akTH B CHCTEMi 3aKOHOIaB-
cTBa Ykpainu. — Yxkropon, 2005. — C. 69.
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VYxpaiau (M. KuiB)

HaOyTTs npaBa Bj1acHOCTI Bii HEYIIPABOMO4Y€HOI'0
BiI41y:KyBa4a 32 OIUIATHUM J0Tr0BOPOM

HalyTTs mpaBa BIacHOCTI Ma€ iCTOTHE 3HAYEHHS JUIsl CYCIUTBHHUX BiJl-
HOCHH. Perymoroun HaOyTTs IpaBa BIACHOCTI, 3aKOHOJIABEI[b THM CaMHM
OKPECIIIOE KOJIO 3HAYYIIMX BiZIHOCHH SIK CTOCOBHO 3aKPIIIEHHS LIbOTO IpaBa
3a MeBHOIO 0C000I0, TaK i MUBITFHOTO 000poTy. BpaxoByroun, Mo B HEOTO
BTSTYETHCS 3HAYHA Maca 0Ci0, BOHO OKPECIIOETHCS BEIMUE3HUM PO3MIPOM,
13011 y IMX BIJHOCHHAX MOXE HEIaTUBHO BIUIMHYTH Ha YUCJIEHHUX OCiO.
ToMy TakMMHU Ba)XJINBUMU € MIPABOMIPHICTh Ta 10OPOCOBICHICTh HAOYTTS
IIpaBa BJIACHOCTI.

OpHUM 13 paKypcCiB IIbOTO MUTAHHS € HAOYTTs MpaBa BIaCHOCTI 100po-
COBICHMUM HalOyBayeM BiJl HEyIPaBOMOUEHOT'O BiUy)KyBaua 3a OIJIaATHUM
noroBopoM. L{ro mpoOnemaTuKy JOCiiKyBalu Taki BueHi, sk b. b. YUepena-
xiH, B. B. Bitpsiacekuii, B. B. Posuuii, B. A. Paxminosuu, C. B. MopryHoB,
A. JI. PynokBac, M. B. ABepbsiHOBa Ta iHIII1 pOCIHChKI HAyKOBII1. YKpaiHCBKI
MIPaBO3HABLI X IIbOMY MUTAHHIO Mai)ke He NPUALISIOTH YBaru, Xo4a came B
ykpaincekomy LK 3’siBunacst HopMa npo HaOyTTs IpaBa BIACHOCTI BiJ| HEY-
MpaBOMOYEHOTO BijuyKyBaua. e camo mo cob6i nmoTpedye aHamizy, ajxe
3aBASIKM LIbOMY BUXOAMTH HEOE3CHipHUI MPaBOBUMN JIAHIIOT «BIACHUK-
HEBJIACHUK-BIIACHUK», SIKHH YKPaiHCHKUM 3aKOHOAABIIEM IiITPUMYEThHCS.
Tomy Temoto 11i€l cTaTTi € aHai3 MiACTaBU HA0YTTS 0COOOIO MpaBa BIACHOC-
Ti BiJT HEYTIIPAaBOMOYEHOTO BiTIy’KyBaya.

[epenycimM BaXIMBO po3MoyaTu 3 J0OPOCOBICHOCTI 1 3ayBa)KUTH Ha il
3HAUEHHI He JIMIIIE K OZlHi€T 3 3acal LUBLUILHO-IIPABOBOIO PEry/IIOBaHHS B3a-
raii, a il HaOyTTs paBa BIACHOCTI 30kpema. Lle 3HaxoauTh CBiif MposB y
HacTynmHomy. € HOpMaJbHHUM Te, 0 0coba Oaxkae OyTu BracHUKOM. O/THAK,
SIKIIIO 11 J1i1, CKa)XiMO, 110710 3aBOJIOIHHS MaitHOM Oy/1yTh HACUIbHUIIbKUMHU
Ta MOPYLIyBaTUMYTh IIPaBa IHIIMX 0Ci0, BOHU HE IOBUHHI BU3HABATHUCS CYC-
MIJTBCTBOM Ta JIEPKABOIO, aJKE BOHH € TIPABOIIOPYIICHHM. Tak, SIKIIO 371071t
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BHUKpPAB Yy’K€ MaiHO, TO BiH 3aBOJIOJ[IB HUM, OJIHAK TAKE 3aBOJIOJ[IHHS HE
MOKE€ TIPUBECTHU J0 MPABOHAOYTTS, OCKIJIBKH HOTO il € MPOTHUIPABHUMH Ta
3a00pPOHEHNMH, a BiH CaM CTae Heo0pocoBicHuM HaOyBadeM. e Oesnepeuno
1 HECTIPOCTOBHO iCHY€ SIK OCHOBOTIOJIOKHE MPABUJIIO 3 TaBHIX-TaBCH.

Henapemno 3akoHoaBelb NpUALISAE OaraTo yBaru po3MexxyBaHHIO Mpa-
BOBOT'0 CTAHOBHIIIA JOOPOCOBICHOTO 1 HEOOPOCcoBicHOrO HaOyBaviB. B ocTan-
HBOTO 1 MaifHO MOke OyTH BHTpeOyBaHO 0e3 YCSIKHX 3aCTepexkeHb, 1 yci no-
XO/IM, SIKi BiH OJIep>KaB 200 MIT OJIep>KaTH 3a BECh 4ac BOJIOJIHHS YY)KUM
MaitHoMm (4. 2 ct. 390 1IK), i BapTicTh MoiniieHs MaiHa oMy He BIAIIKOIO-
BYIOThCSI, KPIM HEOOX1THMX Ha YTPUMaHHS 1Iboro MaiiHa (4. 3 Ta 4 ct. 390 1K),
1 paBuIIa Ipo HaOyBaJIbHY JJaBHICTh HA HHOTO HE MOMUPIOIOTECA (CT. 344 LIK).
11i Ta iHIII acCeKTH MPABOBOTO CTAHOBUINA HETOOPOCOBICHOTO Ha0yBaua siK
MPOSIB BaJ| BOII, 110 HE BpaxoByBaJia 3acajy J0OPOCOBICHOCTI HaMIpiB Ta
MOBEIIHKH, CTaIM IPEIMETOM JOCIIHKEHb 6ararb0xX BYEHHX .

3 HaBEJEHOTO BUXOJUTH, IO il 3 HAOYTTS MpaBa BIACHOCTI MOBHHHI
OyTH TIPaBOMIPHUMH Ta JOOPOCOBICHUMH, TOOTO BiJIMOBIIATH MIPUITUCAM 3a-
KOHY, HE MMOPYIIYBATH MpaB iHIIKX 0¢i0. Bost Mae OyTH CBiJJOMO Hampasie-
Ha Ha HaOyTTs IpaBa BIACHOCTI HE 3a00POHEHUMH 3aKOHOM IISIMH 1 3 JI0-
JIep>KaHHSM BUMOT 3aKoHY. [Ipr IbOMY ITPpaBOMIpPHICTE CTOCYEThCS HE TITBKH
Jliii 0cO0M, Y SKOT BUHUKAE TPABO BIACHOCTI, a i 1HIIUX 0CI0 — 3aKOHHHX
MPEJICTABHUKIB 0Ci0 3 HEITOBHOO J1€3/IaTHICTIO (OOMEXEHO JIi€3aTHUX, He-
JUE3TATHHX ).

Yei i acriekTH BOJIi Ta BOJICBHUSBICHHS 3HAXOATD CBiil IPOSB Y Pi3HUX
TmijicTaBax Ta crocodax HaOyTTs MMpaBa BIACHOCTI. Tak, BOHU BIUIMBAIOTh Ha
JIHCHICTh MPaBOYMHIB 3 HAOYTTS IIpaBa BJIACHOCTI, 110 TATHYTH 3a CO0OI0
BUHHUKHEHHSI TIPaBa BIACHOCTI a00, HABMAaKH, HE TIOPOKYIOTh TAKOTO Ha-
CITIJIKY.

TakuM YUHOM, IPUHIMIT JOOPOCOBICHOCTI CTOCYETHCS: a) CaMOro Ha-
OyTTs TipaBa BJIACHOCTI; 0) CrIOCOO1IB HAOYTTS TpaBa BIACHOCTI; B) POIIE/LY-
pu HaOyTTs IpaBa BIaCHOCTI Ta I') ocoOU-HalyBaya.

Temnep cripoOyeMo 11e IPaBUIIO MOB’sI3aTh 3 HAOYTTSIM TpaBa BIACHOCTI

! us.: Paxmunosuy B. A. O npaBe COGCTBEHHOCTH Ha BEIlb, OTYYKICHHYIO HEY-
MIPaBOMOUYCHHBIM JIMIIOM Jo0pocoBecTHOMY nprobpetaremnio (K Bompocy o mprobpe-
TEHHUHU MIpaBa OT HEYNPaBOMOUEHHOTO J1una). B ¢6.: IIpobGnemMbl COBpeMEHHOTO Tpak-
naHckoro npasa. — M., 2000. — C. 126—-144; Mopeynos C. B. Bunaukanys B rpaxkJaH-
ckoMm mpaBe. — M., 2006; Pydoxseac A. /. JlopocOBeCTHOCTb BIAICHUS H
npuobperatenbekas aBHocTh: mala fides superveniens non impedit usucapionem //
«Beminble mpaga: cucrema, conepxkanue, nmpuodperenue: CO. Hayd. Tp. B 4ECTh Mpod.
B. JI. Xackens6epra / I[Tox pen. . O. Tyzosa. — M., 2008. — C. 304-337; Pognuiii B. B.
TepepaboTka 1obpocoBecTHas u HepobpocosecTHast // Tam camo. — C. 360-401.

296



BiJl HEyIpaBoMo4eHOi 0coOu. [1ifcTaBoro st MPOCTEKEHHS TAKOTO 3B’ SI3KY
€ HasBHICTh NIOPYIICHHS NIPaB BIIACHWKA HA TICBHOMY €Talll iCHyBaHHS HOTO
npasa. ToOTO B SIKMIICH MOMEHT MaJIM Miclie /i1 HepaBOMipHi Ta HeA0Opo-
COBICHI CTOCOBHO BJIaCHHKA. BTim, He3Baxkatoun Ha 1ed (paxT, BUHUKAIOTh
00CTaBHHH, K1 T03BOJIAIOTH HUIM HEXTYBaTH — L€ IPUA0aHHS MaiiHa 0co-
0010, sika He 3HaJa 1 He MaJia 3HATH PO HasBHICTH MPABOMOPYIIEHHS (10~
OpocoBicHuM HaOyBauem). HaBiTh sKIIIO BOHA mpuj0ana MaifHO y caMoro
MPaBOMOPYITHUKA — O0COOH, sIKa He MaJia Mpasa Bi4yKyBaTH IIe MallHO,
OCKUTBKH He HalyIa IpaB Ha HhOTO. TUM HEe MeHII JOOPOCOBiCHUI HaOyBayd
3rigHo 3i cT. 330 K Ykpainu crae BIacHMKOM I[bOTO MaifHa.

Binrak, mocTaroTh 3alUTaHHs, 30KpeMa: a) Ha IKOMY MPaBi IPYHTY€EThCS
paBo HaOyBaya; 0) 3 IKOTO MOMEHTY BiH HaOyBae MpaBa BIACHOCTI 1 B3arai
B) HACKUIBKH TaKe PEryJIrOBaHHS BiJIIOBIA€ MIPABOBUM 3acaiam?

Panimre nmomupennm Oyiio 6a4eHHs TIpo Te, M0 Tepeaada pedi 0coboro,
sIKa He MaJla Ha Hei MpaBa BIIaCHOCTI, HaBITh TEOPETUYHO HE MOIJIa IPUBECTH
JI0 HaOyTTsI 1HIIIOIO 0CO0O0 TpaBa BiacHOCTI. [lanyBano mpasuio: «Nemo
ad alium plus juris transferre potest, quam ipse habeto» (skuo To, XT0
nepejaae, He Ma€ Mpasa BJIACHOCTI, TO HE MOXE WOr0 MaTH i TOH, XTO
HaOyBae)'.

[ocTynoBo BKa3aHUIT pUMCHKHIT TTOCTYIAT 3BOIUBCS HAHIBEIIb 1 3aMiHIO-
BaBcs HiMebKIM mmiaxonoM «Hand muss Hand wahren» (GyxBambHO — «pyka
3a pyKy BiJITIOBi1a€» ), 10 HaJIaBaJI0 MOXKITMBICTh JOOPOCOBICHOMY HaOyBa4eBi
0e3MOBOPOTHO OTPUMYBATH MaiHO y BIIACHICTB. | ocTaHHIM YacoM moTpedu
LUBUIBHOTO 000POTY KapJAMHAIBLHO 3MIHHIINA CUTYAIIi0 3 HA0YTTsIM IpaBa
BJIACHOCTI Bijl HEYPaBoMO4YeHOi 0coOu. JIiCHO, Py CydacHOMY [I00AIbHOMY
CBITOBOMY 00OpOTI 3asiBH 0Ci0 Ipo 30epeeHHs 3a HUMH TpaBa BIACHOCTI,
sike OyJI0 TTopyIIeHe, 1 Ha Iil IiICTaBl BIHANIIIOBAaHHS MalfHa, TaJIbMyBaTHMe
JUHAMIYHI Ta BCEOXOIUTIOBAJIbHI POLIECH, 110 BBAYKAETHCS HEJOIYCTUMUM 1
HeBUIpaBaaHuM. TuM Oinblie, 110 0coda Moke HaOyTH MaiHO, BKE KUTbKa
pasiB mepeaaHoro Bix ofHiel 0coOu A0 1HIIOI.

BomHouac dakr 3anumiaeTbes GakToM — MOPYIICHHS [TpaBa BIACHOCTI
Majo micue. Ocoba, sika cTosila y IepliojKepesia 1bOoro NopyIIeHHs,
BJIACHMKOM HE CTaja, ajleé TUM He MEHII 1HIIa 0co0a, sika Halysa 1e MaiHO
Biz Hel, HaOyra 1 mpaBo BnacHOCTi. Opa3y HAPOLIY€ETHCS HAITO KaTerOPUIHUN
BHCHOBOK: B OCHOBI HA0yTTs TpaBa BIACHOCTI 3a TAKOIO MiICTABOIO JIE)KHUTh

' Tus.: Iokposckuii M. A. OCHOBHBIE IPOOJIEMBI IPAKIaHCKOTO MpaBa. — M.,
1998. - C. 197.

? Tus.: Bexwimepn M. OcHOBBI BelHoro npasa / [Ipo6iaeMsl rpak1aHCKOTO 1
npeAnpuHUMaTenbekoro npasa ['epmanunu: [lep. ¢ Hem. M., 2001. — C. 170.
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MPaBOIOPYIICHHS. A bOTO OyTH He MoXke. Toi sIK pO3LiHUTH NOsBY CT. 330
B IIK VYkpainu, T00TO siK mijicTaBy npaBoHaOyTTs? SKIO K Take HAOyTTs
rpaBa BiacHoCTi o3HaueHo B LK, To i iHmIe muTaHHs € BaXJIMBUM — YU
HOTro CITiji BBOXKATH NIEPBICHAM, YU TIOX1THAM MPaBOHAOYTTSIM? 3 OTHOTO OOKY,
1€ MUTaHHS 3AA€THCA 331aHUM TIOCIIIIIHO, 8 Ke SKIIO0 HEMae MiJICTaB BBaKAaTH
HaOyTTA [TpaBa BIaCHOCTI BiJl HEYIIPAaBOMOYEHOTO BiI4yKyBadya MPaBOMipHHM,
TO SIK TaKe BOHO HE MOKe OyTH BiTHECEHO aHi J0 MEePIIOro, aHi {0 JPyroro
BUJly [IPaBOHAOYTTSI.

HaroMmicTh Taka NOCTaHOBKA IMTAHHS BUKJIMKAHA JIOTIKOIO: TOBEAECHHS
MPAaBOMIPHOCTI HaOyTTs ITpaBa BIACHOCTI Bijl HEYPAaBOMOYECHOTO BiIUYXKY-
Baya IOB’s3aHE HE 3 IMPABOMOPYIIEHHIM, KEe HE MOXKeE JIKAaTH B OCHOBI
HaOyTTs [TpaBa BIACHOCTI, a 3 10OpPOCOBICHICTIO HaOyBaya. Y CBOIO uepry, 1e
O3HayYae, 110 T0OPOCOBICHICTh BUMarae Toro, Mmoo He BpaXxOBYBaTH BCE Te,
110 TIepeayBajIo HaOyTTIO JOOPOCOBICHUM HaOyBaueM IpaBa BIACHOCTI Ha
MaifHO. A BiATaK BUXOAMTH, 110 Lieil HaOyBau cTae BIACHUKOM 03 IpaBo-
HACTYIMHMLUTBA. Taki po3cyau cBiAYaTh Npo 3B’ 30K MUTaHb IPABOHACTYITHH-
[TBa, IEPBICHOTO Ta MOX1AHOTO MPAaBOHAOYTTS 3 YCBIAOMIIGHHSIM B3araii
MOXKIIMBOCTI TaKOTO MPaBOHA0YTTs. ToMy pO3MISIHEMO TTO3UIIT, SIKi BUCIIOB-
JFOBANINCSI 3 TIPHBOY O3HAUCHUX ACIHEKTIB.

Juckycis 3 1bOro MPUBOLY, sIKa TOYUTHCS Ha CTOPIHKaX IOPUIMYHOI IIpe-
CH, CBIJUUTH IIPO HEOJHO3HAYHE CTABJICHHS 10 LMX NUTaHb. bynu Bucnosie-
Hi TPU TOYKH 30py. 3TiZHO 3 MEPIIOI0 Ma€ Micle NepBiCHEe NMPaBOHAOYTTS
no0pocoBicHUM HaOyBadeM Bij HeZOOPOCOBICHOTO BiquyXKyBaya. Binnosin-
HO JIO Ipyroi — MU MaeMo TIOXiHE MPaBoHAOYTTs. | 3TiHO 3 TPEThOIO — Y
TaKOMYy pa3i B3arajii He MOXe HTHCS po HaOyTTs MpaBa BIACHOCTI.

[Ipubiunukom rnepinoi Touku 30py OyB b. b. UepenaxiH, sxkuil BBaxan
HaOyTTs IpaBa BIACHOCTI T0OPOCOBICHIM HaOyBaueM BiJl HEYIIPaBOMOYECHOT
0Cco0M TIepBiCHUM, OCKIJIBKH MPABO BIACHOCTI y HaOyBadya BHHUKA€ He3a-
JISKHO BiJI IpaB BiIUyKyBada, SKH, BIACHE Ka)Ky4H, TAKOTO IPaBa HE MasB,
a TaKoXX HE3aJIeKHO BiJ| ITPaB AIMCHOTO BIIACHUKA IIHOTO MaiiHa. [IpaBo y no-
OpocoBicHOro HaOyBaua BUHUKAE BUIBHUM BiJl BCiX OOTS)KEHb Ta 0OMEKEHb,
a TOMY BiH HE € IPaBOHACTYITHHKOM .

Tak camo mipkyBaB 1 JI. EHHeK1epyc, KUl BIy4HO 3ayBaXKuB, 110 Ha-
OyBau «IpHOOpeTaeT He MOTOMY, YTO TPEThE JIMLO OBbLJIO yIPaBOMOYEHO, a,
HECMOTPS Ha TO, YTO IPaBO COOCTBEHHOCTHU NPUHAIEKAIO MY, a HE TOMY
JIMILY, OT KOTOPOTO UCXOAMIIO pacnopsbkeHue. [loatomy npuodperenne —

! us.: Yepenaxun b. B. FOpumuueckas npupoaa 1 060CHOBaHUE PUOOPETEHH ST
mpaBa cOOCTBEHHOCTH OT HEYIPAaBOMOUEHHOTO OTUYXIaress. // YdeH. 3amiucku CBep-
70B. ropun. uH-ta. T. 2. — CBepanosck, 1947. — C. 63-64.

298



MEPBOHAYATBHOE, HO MPHOOpETaTeIh BCTYHACT B CYIICCTBYIOIIEE MPaABO;
npaBa, CBsi3aHHbIE ¢ COOCTBEHHOCTHIO, OCTAIOTCS B CHIIE»'.

B. A. PaxmuiioBud, HaBOASYH aHAJIOTIYHI apTyMEHTH, JI0JaB 70 I[bOTO
Te, 110 OOTSKEHHS, BCTAHOBJIEHI CAMUM BiUy)XKyBadeM, B IPUHLUII, MAIOTh
BH3HABATHUCA HEIIHCHUMHU, OCKIJIBKM OCTaHHIN He Ma€ IpaBa Ha pid, a TOMY
1 MPaBOMOYHOCTI PO3NOPSHKEHHS, a BiITAK — HE MOXKE BUMHSITH BiIIOBI-
HUX TPAaBOYMHIB, 30KpeMa THX, SKHMH BCTAHOBIIIOIOTHCS OOTSKEHHS a0
oOMexeHHs paBa’.

M. B. ABeppsHOBa, pO3IIAIAIOUH IIe TUTAHHS Yy paKypci BiTHOCHH 3a-
CTaBM, BKa3y€ Ha 3HAUYLIICTh H10ro BperynoBaHHs B 3aKOHOJABCTBI AJI 3a-
1o0iranHs HEMOPO3yMiHb B 000poTi. Lle Haiano 6 HaJIeKHOTO PIBHS 3aXUCTY
BJIACHUKY Ta 3aCTaBOJIEPKATEII0, IPABO 3aCTaBU SAKOTO 30€piraeThcs mpu
BiJIYy’KEHHI 3aCTaBICHOTO MaifHa. AJKe IIPH Cy4acHOMY PETYIIOBAHHI, SIKHM
HE BCTAHOBIIOETHCS HAOYTTS MpaBa BIACHOCTI BiJ] HEYIPaBOMOYCHOTO BiJ-
4y)KyBaya K [1€pPBICHOT0, TOMI, SIK IIPaBO 3aCTaBOAEPIKATEIIsl KOPUCTYETHCS
LIMPLIUM 32 00CATOM 3aXMCTOM, HIX IPaBO BIACHOCTI, BUHUKA€E aCUMETPis
B PETYJIIOBAHHI 3aXUCTy PEYOBUX IIPaB, KA TUM CaMUM OyJie JiKBiJOBaHa’,

Hpyry nosuito npexacrasisie JI. B. [TymsieBcbka, sika BBaXae mpaBoHa-
OyTTs MaifHa BiJ HEYIIPaBOMOUYEHOT 0COOH MOX1IHIM, MOTHBYIOUH 1I€ HEIIO-
ITyCTUMICTEO TOTO, 00 JIOTOBIP KYIIBIi-MPOAaKy (MIHH) B OTHOMY BUITAIKY
CJIy’KUB IIOX1JHOMY IIPaBOHAOYTTIO (SIK IPaBUJIO, Li€ TaK 1 €), a B IPyromMmy —
nepsicHoMy. 1lle oqHUM apryMeHTOM Ha HMiATPUMKY CBOTO OaueHHs BYEHA
3a3Ha4yae yTPyAHEHHS EKOHOMIYHOTO, IIUBLIBHOTO 000POTY THM, 1110 HaOyBa-
TH MIPABO BIACHOCTI y HEYNPAaBOMOYEHOTO BiI4y)KyBada BHUTIIHIIIE, HIXK Yy
BJIACHHKA PEYi, OCKUTBKH MPUI0AaHHS BiJl IEPIIIOTO HE MOTSATHE PABOHACTYII-

' Ounexyepyc JI. Kypc repMaHckoro rpaxaaHckoro npasa. Tom L. ITomyrom 2. —
M., 1950. - C. 91, 92-93.

2 Tus.: Paxmunosuy B. A. O npaBe COOCTBEHHOCTH Ha BElllb, OTUYK/ICHHYIO HEy-
MIPaBOMOYEHHBIM JIMLIOM 100OPOCOBECTHOMY IpHOOpeTaTento (K BOIpocy o0 MpHodpeTe-
HUHM IIpaBa OT HEeyIpaBoMo4eHHOTo Jinna) // [IpoGieMbl COBPEMEHHOTO IpaykIaHCKOTO
npasa: CO. crareit. — M., 2000. — C. 135.

3 Tus.: Aseposinosa M. B. O HEKOTOPBIX IIPOGIEMAX TIOJIOKEHUS 100POCOBECTHO-
O ImpuodpeTarens: HCTOPHS B COBpeMeHHOCTh // [ocymapcTBo 1 mpaBo Ha pyOerxe Be-
KoB: (Marepuaisl Bcepoc. koH(.). I'paxaanckoe mpaBo. ['paxaanckuii mporece. M.,
2001. — C. 3-36; Bona xc: 3ammra 100poCOBECTHOIO MPUOOPETATENS B POCCHICKOM
rpakaHCKOM IIpaBe: ABToped. JicC.... K-Ta Iopua. Hayk. — M., 2001. CJI. Lo mymKy
Takox miarpumye C. B. Moprynos. (Moprynos C. B. BunankanuoHHsIi uck: ABTo-
ped. muc.... kaua. ropua. Hayk. — M., 2001. — C. 5-6). Jlus. Takox mnpo 1ie: OCHOBHbIC
WHCTUTYTHI TPAXKAAHCKOTO MpaBa 3apyOeXHbIX cTpaH. CpaBHUTEIHHO-IIPABOBOE HC-
cnenoBanue / Pyk. B. B. 3anecckuii. — M., 2000. — C. 243.
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HUIITBA 1 OOTSDKEHHS peui He MmepeiiyTh 10 HaOyBaua, a npu0aHHs BiJ
JPYroro — HaBIIAKH'.

Baxxo 10piKHYTH B HEBUBaKEHOCTI LIUX MIPKyBaHb 1 HEOOIPyHTOBaHOC-
Ti BUCJIOBJIEHUX A0KOPiB. CKIaIHICTh L[LOIO MUTAHHSA MOJIBOIOETHCS LIe i
THUM, 1110 HEBU3HAUEHUM 1 CIIIPHUM € 3aXUCT IIPaB y TaKiil IpaBoBil KOHCTPYK-
1ii: un ue Oyne HeiCHICTh MPABOYMHY, 32 SIKUM BiT4Y>Ky€TbCS MAaifHO He-
YIPaBOMOUEHOIO 0CO00I0 13 3aCTOCYBAaHHIM PECTHUTYIIIT, uu 1ie Oy/ie BiHH-
Kallis, 9¥ BiqIIKOAyBaHHs 30uTKiB®. 1{i mUTaHHS CTAHOBISITH iHINY IPOOITE-
My — KOHKYPEHIIIT IO30BIB, sIKa BUXOIUTH 32 MEXKI IIOTO JIOCITIUKCHHS, ajie
TaK Y¥ 1HaKILE IOPOIXKYETHCSA caMe HEBU3HAUCHICTIO 3aKOHOAABLS B IIUTAH-
HSX HaOyTTS MpaBa BIACHOCTI Ta MPABOHACTYTHULITBA.

Sxpa3 1e i BpaxoBaHO MPHUOIYHUKAMH TPETHOI TOUKH 30Dy, SKi B3araii
BIZIBEpPTAIOTh JOOPOCOBICHE NMpHUI0aHHS MaliHa K paBoHaOyTTs. Ha nmymKy
B. B. BitpsHcbKOT0, Y II5OMY pa3i CITiJi BECTH MOBY PO HEAIHCHICTE paBo-
YUHY, @ TOMY BiH HE TIOPOJIKYE KOJHHUX MPABOBHUX HACIIJIKIB, HA 5K OyB
CHPSAMOBaHMH MTPABOYMH, y TOMY YHCIII i TUTYJIA BJIACHUKA Y JOOPOCOBICHO-
ro HaOyBaua®. B. A. TapxoB, J0[ep>KyFOUHCh TaKOi K MO3HILii, 3a3HAYaB, 1110

' Tus.: Ilynsesckas JI. B. OcCHOBaHMs NPUOOPETEHUs MpaBa cOOCTBEHHOCTH
rpaxganamu: Juc. ... kaHn. opul. Hayk. — Caparos, 2002. — C. 70-71.

2 us.: {zepa I. O. 1uBijbHO-NIPaBOBi 3aCO0M 3aXUCTY MpaBa BIACHOCTI B YKpaiHi:
Asroped. quc. ... kaug. ropua. Hayk 12. 00. 03 / KHY im. T. Illepuenka. — K., 2001. — C.
5; Cyxanog E. A. I1paBo cOOCTBEHHOCTH U ApyTHe BeUIHbIe paBa. CrocoObl X 3aIIUThI
(Kommenrapwmii k HoBomy 'K) // IIpaBoBe HOpMBI 0 npeanpuHuMaTenscTse. — M.: AO
Lentp nenoBoit mHbOpMaNK exKEeHEACTbHIKA « DKOHOMUKA ¥ KH3HBY. — 1996. — Bpim.
3. —C. 80, 81;Cepeees A. 1. Boripocsl ncTpeOOBaHNS UMYIIECTBA U3 Yy>KOTO HE3aKOH-
Horo Biajenus // [Ipobnems! rpaknanckoro mpasa: Co. crareit / [lox pen.. 1O. K. Toxn-
croro, 0. K. FOpuenxo, /I. Eropoa. — JI., 1987. — C. 105; Cknosckuii K. 1. CoOGcTBeH-
HOCTh B TpaxkaaHckoM npase. — M., 2000. — C. 60; Tyorcunosa-Opoanckas E. M. Ilpo-
OJeMa «KOHKYPEHIIMM MCKOB)» M 3alllMTa IpaBa Ha HEIBMKUMOCTb // AKTyalbHbIE
TpoOIIeMBI TPaXKJaHCKOTO TipaBa u mporecca. — M., 2006. — C. 185-191; Mopeyros C. B.
Bunaukanyonssii nck: Juc. ... kaua. ropua. Hayk. — M., 2001. — C. 18; Bumpsanckuii B. B.
BeicTymienne Ha ceMuHape «AKTyalibHe IPpoOJIeMbl IPUMEHEHHS IPaXkJaAHCKOTO 3aKO0-
HOJIaTeIbCTBA U 3aKOHO/IATEIbCTBA O OAHKPOCTBE B MpaKTUKe Briciiero ApoutpaxkHoro
Cyna Poccuiickoii ®enepaunu // LluBunnctuyeckas npakruka. — EkarepunOypr, 2002. —
Beim. 4. — C. 36; Hogghe O. C. OtnenvHblie BUIBI 00s13aTenbeTB: M30pannbie Tpyast: B 4
T. — CIIG., -T. 3. — C. 825; Cnacubo-®ameesa I. B. IIpobieMu KOHKypeHIii O30BiB //
Tocnogapebke CyIOUMHCTBO: TIOAANbIIE HOrO BIOCKOHAJICHHS Ta MPOOIEMHI MUTAaHHS
PO3MIISIY CHOPIB, OB’ SI3aHKUX 3 JAEP)KABHUM PETYIIOBAHHSIM €KOHOMIYHUX BiTHOCHHY!
Marepianu Hayk. -npakt. kKoH}. 2021 xoBT. 2004 p., M. XapkiB. — C. 37-39; [icyns B. B.
Jlo nutaHHs po 000B’SI3KOBICTh 3aCTOCYBaHHS PECTUTYLII y pa3i HEMPaBO3TiAHOCTI
yromuy» // BicH. rocnion. cynounncTsa. — 2002. — Ne 4; Ta iH.

3 TuB.: Bpaeuncxuit M. U., Bumpsnckuil B. B. JloroBoproe mpaBo. Kuura mep-
Bas: O6ume nonoxenus. — Uzn. 2-e, ucmp. — M., 2000. — C. 808.
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y BIICYTHICTB y BiI4y>KyBaua pedi ipaBa Ha Hel 1 y Ha0yBaua IpaBo BIacHOC-
Ti HE BUHHKAE'.

Po3B’s13aHHs IUX POOJIeM CIIi LIyKaTH HacaMIepes y MiATPUMLI YU
CIPOCTYBaHHI apryMEHTIB, 5IKi HAaBOAATHCS KOXXHUMH 3 MPUXUIbHUKIB BKa-
3aHuX noraaiB. Oxpasy Xk 3BepTae Ha cede yBary Te, IO Ieplia Ta Jpyra
IPYIH BYCHUX BiALITOBXYIOTHCS BiJ IIMBIIBHOTO 00OPOTY, TITBKU BUCHOBKH
[IPY IIbOMY HUMH POOIISATHCS TPSMO MPOTHIICKHI. [lepiiri, roBopsyn npo He-
JOIYCTUMICTh TAIEMYBaHHS 000pPOTY, 3a3HAYAIOTh HA MOXJIMBICTH TIEpBic-
HOTO IIPaBOHA0YTTS 0COOOIO MpaBa BIACHOCTI, SIKIIO BOHA NpHU0ana MaiHO
y HeynpaBoOMOYEHOI 0coOM. AJKe 1HaKILe HEMOXIINBO IMPOCTEKUTH BECh
JIQHITEOT TIEPEXO/1y MpaBa i 10 TOro *k yci HaOyBadi, KpiM MPUHANMHI OJJHOTO,
TYT TOOPOCOBICHI 1 HA HUX HE MYCUTbh BIIOMBATHCS TOW HETaTHB, SIKHIA CTaB-
Csl BHACJIIIOK HE3aKOHHUX Jii O/IHI€T 3 0¢i0, BTATHYTHX Y II€ MEXaHi3M.
[H11e nmopomkyBasio 6 HEBIEBHEHICTh 0CI0 y CBOIX IIpaBax.

JpyTi K, TAaKOK HANIOJIATAIOY Ha CTa0lIBHOCTI IIMBITLHOTO 000POTY, 110
BHMAaraeThcsi TUMHU 00CsiraMu MaifHa, skl HUHI B HbOMY (irypyroTh, HaBIaKH,
3a3HAYAIOTh, 1110 1[5 CTA0UIBHICTh Ma€ IPYHTYBATHUCS Ha 3aKOHOAABYIN Mijl-
TPHUMIII Ta 3aXKMCTI HAcaMIIepe/T IpaBa BIACHOCTI. | K0 BIaCHUK K 0co0a,
III0 Ma€ TPaBo, OIMHSAETHCS B TIPIIOMY CTaHi, HiK 0c00a, sIKa TaKOTO IpaBa
HE Mae, ajie TUM He MEHII 3[aTHa IOPOAUTH CBOIMH JisIMU NIPaBO BIACHOCTI
3a o0csrom Ounblne, HiX BiH OyB OM y BIIACHUKA, — TO PO CTa0IIBHICTh
000pOTY B IPUHIIMII HTHCS HE MOXKe. Lle Moke IpUBeCTH sIKpa3 10 3BOPOT-
HOTO — OyTH CTUMYJIOM JUIs TIOPYIICHB TIpaBa BIACHOCTI.

3 MpUBOLY UX apTYMEHTIB CITijl BpaXOBYBATH MOTPEOH 000POTY B KOHTEK-
cTi Hioro po3BHUTKY. Tak, SKII0 He3BaYKAIOUH HA TE, IO I 32 YaciBIIaHyBaHHS
PHMCBKOTO IIpaBa, sIKe He AOIyCKalo HaOyTTs IIpaBa BIACHOCTI BiJ HEYIIPaBo-
MOYEHOTO BiJI4yXKyBaya, i TUM He MEHII PUM cTaBaB LIEHTPOM CBITOBOTO €KO-
HOMIYHOTO 000POTY, «3TOM3M COOCTBEHHHKOB, BOCIIUTAHHBINA CTAPBIM MOPSI-
KOM, He yCTyIai ObICTPO B 00ps0E ¢ HUM»?, TO B MTOAIBIIOMY CHTYAIIisl TPHH-
LIUIIOBO 3MIHIOETHCS. Lle TIOB’A3yI0Th 3 €BOJIIOLII€0 TOPrOBOTO MpaBa, TeHACH-
€0 SIKOTO € 3aXUCTUTH TOPTOBHIA 000OPOT Ta IHTEpECH TPETIX OCi0 BiJl BILTH-
By BHYTPIIIHIX HEMOMIKIB MpaBourHy’. THM caMUM MPEBAIIIOE 11851 OITiKyBaH-
HSI CYCITUTBHUM OJTaroM, sika IMPUBOINTE JO AOIYIICHHS HaOyTTs IIpaBa Bilac-

! Tus.: Poibakos B. A., Tapxoé B. A. COGCTBEHHOCTb M MPaBO COOCTBEHHOCTH:
Mounorpadus. — Ya, 2001. — C. 154.

2 JTu.: Mypomyes C. A. Tpaxnanckoe npaso [IpeHero Puma. — M., 2003. — C. 541.

3 us.: Xan E. E. OGocHoBaHue 0OPOCOBECTHOTO MPUOOPETEHHS 1IpaBa cob-
CTBEHHOCTH // AKTyabHBIe TIPOOIeMbI Tpaxaanckoro npasa: CO. crareii / [Tox pen. O.
10. Illnnoxsocra. — M., 2007. — Bemm. 11. — C. 332.
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HOCTI B/l HeympaBoMo4eHux oci6'. Tomy 0OMeKeHHs BiHHUKALLT IEPBICHO cTae
«CTIEIiaTFHAM TOPTOBO-TIPABOBHM MTPUHITHIIOM)?,

3BHUAIHO, HE MOXKHA HE 3BEPHYTH yBaru Ha Tpu MoMeHTH. [lo-niepie,
IIc HEMOBOW BUMYILICHICTh IIEPEOPICHTYBATH aKIIEHTH BUMOTAaMH 000pOTY,
came sIKU# 1 moTpelye iHIoro miaxoay A0 3axucty. [lo-npyre, TemMarnka 3a-
XHMCTY 3HAXOIUTh CBIi IPOSIB 1y MOB’S3aHOCTI MMiICTaB Ta MOMEHTY HaOyTTA
npaBa BIACHOCTI 3 BiHAMKaIiero. [lo-Tpere, Mo Taki mpaBuiia CTOCYIOThCS
TUTBKH PyXOMOTO MaiHa.

3 IpHBO/Y MEPIIOTO BIYYHUM, HA HAII IOTII, € BUCHIB €. B. Backkos-
CBKOTO PO T€, 10 KOXKHE PIIICHHS SIK PO 3aXKCT iHTEPECiB JI0OPOCOBICHO-
ro HaOyBaya, Tak i MPO 3aXUCT IHTEPECIB HEBOJIO/IF0YOTO BIACHUKA «PABHO
HECOCTOSITEIBHO C TOUKHU 3pEHUs crpaBeInBOCTH. [loaTOMy npennoureHne
CIIe[lyeT OTaBaTh TOMY U3 HHX, KOTOpPOe OoJiee y1000BaprMO Ha IPAKTHKE»”.
Brim cydacHa npakTHKa IIEPEKOHIMBO JIOBOJIUTD, 1[0 TAKOO ITiJICTaBOKO Ha-
OyTTs MpaBa BIACHOCTI YacTO 3JIOBKUBAIOTh, MIEPEIPOIAIOYHN KiJIbKa pa3iB
MaifHO, THM CaMHM JIOCSATarouu OadeHHs (a 1HOJI TaKk BOHO 1 €) mpuaOaHHs
MaliHa J00pOCOBICHUM HaOyBa4yeMm, SIKOTO Oe3IiJICTaBHO Oy/0 1M030aBIeHO
MOYKIIMBOCT] HaOyTTS MpaBa BIaCHOCTI.

3 IPUBOJLY APYroro TAKOXK OKPECICHUN MIAXIJ HEe 17ieaIbHUM, OCKITbKU
3aXMCT Ta HAaOyTTS IpaBa BIACHOCTI € X04a i OB’ I3aHUMH MiX 00010, aje
(hyHKIIIOHAEHO PI3HUMH ITPABOBUMH KaTETOPISIMU. 31a€THCSI OOTPYHTOBAHUM
TBepkeHHs B. B. PoBHOTO, 1110 3aXHCT mpaBa BIACHOCTI HABPSI YU MOXKE
MPETEH/IyBaTH Ha PIllICHHS SIKUX OW TO HEe OyJIO 1HIIUX MUTaHb, KPIM 3aXUCTY,
1 II0 HEMA€E JTOCTATHIX IiJICTaB BBAXKATH, 110 HEMOXKJIUBICTh BUTPEOYBaHHS
MaifHa Bijg 10OpOCOBiCHOTO HaOyBada CBITYMTH MPO CAMOCTIHHUH CIIOCiO
HaOyTTs Ta MPUIIMHCHHS [IpaBa BIACHOCTI®.

Ile noB’s3aH0 1€ ¥ 3 TUM, KOJIM caMme J0OpOCOBICHHI HaOyBad cTae
BiacHukoM. Hacammepen, 1ie miaxiz, mo Mictutbes y cr. 330 LK, sxuii e
PO3YMITH TaK, 1110 J0OPOCOBiCHHI Ha0yBau CTac BIACHUKOM 3 MOMEHTY Ha-
OyTTS HUM MaifHa 3a JOroBOpOM. BucioBieHo Takoxk, 1m0 HaOyTTss HUM
IpaBa BIACHOCTI Ma€ MOB’A3yBaTHCS 3 BIZIMOBOIO HEBOJIOIFOYOMY BIACHUKY
B 33JI0BOJICHHI [1030BY’, a00 3 MOMEHTY CIUIUBY [TO30BHOI JABHOCTI PO TaKe

! Tus.: Topoon B. M. K Bonpocy: IIprnoOpereHne IBIKMMOCTH OT HECOOCTBEH-
Huka. OT3bIB 0 quccepranuu. — Xapbkos, 1909. — C. 24.

2 Vounyes B. A. Uctopusi 060co0ienust Toprosoro mpasa. — Kues, 1900. — C. 40.

3 Bacvkosckuii E. B. TIpuobpereHne HeBMKUMOCTH OT HecoOcTBenHuKa // XKyp-
Hasl MuHHcTepeTBa roctuuu. — 1895. — Ku. 3. — C. 75.

4 Tus.: Posnbiii B. B. DBUKIMS: NPOOIEMbl KOHKYPEHIIMU UCKOB U IIpaBa co0-
creennoct // [IpaBoBenenue. — 2000. — Ne 5. — C. 135.

> KommenTapuit k [ paxkaancekomy kozekcy Poccuiickoit denepanni, yactu mnep-
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BUTpeOyBaHHs, 00 32 HAOYBAJILHOIO TaBHICTIO'. 3a3HAYECHO TAKOXK, IO caMa
110 co01 BiZIMOBA y BIHAUKAI[ITHOMY [1030BI1 MPOTH 0OPOCOBICHOrO Ha0yBaya
1€ HE CBIAYMTH IIPO BTPATY IMO3MBAYEM IIPaBa BIACHOCTIZ.

YumMalio HayKOBIIiB® BUCIIOBITIOIOTCS, MAKCHMAIIBHO HAOIIKAIOUHCH J10
TIIyMaueHHs L€l HOPMH, BiJ3Ha4al0uH, 10 HaO0yBay CTa€ BIACHUKOM y MO-
MEHT HaKOMTMYEHHS BCIX eIEMEHTIB IOPUIMYHOTO CKIIAAY: a) YKIaICHHS MK
HEYIPaBOMOUYCHUM BiJUy»KyBadeM Ta HaOyBadeM IPpaBOYHHY, CIIPSIMOBAHOTO
Ha [EPEHECECHHS MpaBa BIACHOCTI HA MaifHO; 0) OIJIATHUN XapaKTep MpaBo-
4yuHy; B) aKkTUUHE NepellaHHs MaiiHa HaOyBaueBi; I') MaiiHO He BUIIy4YeHE 1
He oOMexeHe B 000pOTi; ) MaliHO BUOYJIO 3 BOJIOJIIHHS BJIaCHHUKA a00 1HIIOT
oco0wu, sKiii BOHO OyJ10 JOBIPEHO, 3 BOJII TOTO Ta IHIIOI; €) J0OPOCOBICHICTh
nabysaua®. Ompasy Bmamae B odi Te, 110 HE BCI 3 HABSACHUX SABIISIOTH COO0I0
OpUINYHI (haKTH, OUIBIIICTH 3 HUX — 1€ YMOBH, aJI€ JIOT1Ka TAKOTO MiAX0Ly
3posymina. Came BiH MAaKCHMAIJILHO YCYBA€ BIIACHHUKA BT OYb-sIKOT MOKITH-
BOCTI 30€eperTH IpaBo Ha CBOE MaiHO 1 caMme BiH MAaKCUMaJIbHO 00YMOBIICHUI
iHTEpecaMu 00OpOTY.

3 IpUBOY TPETHOTO BKAXKEMO TYT JIMIIE Ha T€, 10 Ma€ OyTH MeperisHy-
TUW MiIX11 10 3a0e3MeueHHs MpaB BJIaCHUKA HaJIAHHSIM [TPABOBCTAHOBIIIO-
BaJILHOTO 3HAYCHHS JePKaBHIM peecTparlii pas, a He MPaBOYUHIB. 3aBISIKA
IbOMY 0c00a, sika HaOyBae HEPYXOMICTb, IPAKTHYHO HE 3MOXKE OTPUMATH ii
BiJl HEYTIPAaBOMOUYEHOI OCOOH.

BpaxoBytoun crieru¢iky cy4acHOro IpaBoBOTr0 CEpeaoBHILA 1 Baau Oyaib-
SIKOTO TIIXO/TY, Ha HAII MOTISI, BUBAKEHIIIOW OaYUThHCSI TIO3UILIsI PO HEJ0-
MyCTUMICTh HAOyTTs IIpaBa BIACHOCTI BiJl HEYNIPaBOMOUEHOT 0co0H, sika 0e3-
CYMHIBHO CITHPA€ETHCS HAa BIJOMUIL 1 Oe33anepednuii mocTymnar npo Te, mo
HIXTO HE MOXKE IIepeaTH IpaB OLIbLIE, UMM Mae caM. SIKILIO Halll 3aKOHOaBellb
Jo7iepKyBaBcst O 1€l mo3uilii, To He BUHUKAIO O IpaBa 3 MPaBONOPYIIECHHS 1
He cTaBajio O HEeMOKJIMBUM 3aXHUCTUTHU NPABO, SIKE MOCTYAETHCSI HUHI 3aXUCTY

Bo#i (nmoctareiinbiii) / Pyk. aBT. kou. u o1B. pea. O. H. Cagukos — M., 1997. — C. 549.

! Hayuno-npaktuveckuii kommeHntapuii k ['paxxaanckomy xomekcy Poccuiickoit
Oeneparun, yactu nepsoit / [Tox pexa.: B. TI. Mozonuuna, M. H. Maneunoit. — M.,
2004. — C. 546.

> Tus.: Yepenaxun B. 5. BunauKanmoHHbIe HCKH B COBETCKOM Tipase // M36pan-
HBIE TPYIBI 10 TPpaXkJaHChKOMY mpaBy. — M., 2001. — C. 220.

3 us.: Tyz06 /1. O. K Bonpocy 06 0CHOBAaHWH NPUOOPETEHUS TpaBa COOTBEHHO-
CTH OT HEYNPABOMOUCHHOTO OTUYXIaTens // I'paxkjaHcKoe 3aKOHOATEIECTBO PECITy-
onukn Kazaxcran. — Anmartsel, 2003. — Beim. 15. — C. 131; Paxmunosuu B. A. Bkas.
mpai. — C. 136; I'pasknanckoe npaBo: Yuenuk. Y. 1/ Iox pex. A. I1. Cepreesa, 1O. K.
Toncroro. — M., 1999. — C. 473.

4 uB.: Xan. E. E. Bkas. npaus. — C. 335-337.
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«Henpasa». Tomy nporonyemo BukimounTH cT. 330 3 LK Ykpainu.

1. Timko, actipant HamioHansHOT ropH-
quvHOi Akazgemii Ykpainu imeni Spoc-
naBa Myzporo

Jlesiki OMIHHI MOHATTS KPUMIHAJIBbHO-
MPoOLECYATbLHOI0 3aKOHOAABCTBA YKPAIHH B CBITJII
NMPAKTUKH €BPONEiicbKOro cyny 3 npas JOIUHH

3 HaOpaHHAM YMHHOCTI 3akoHy Ykpainu «IIpo BUKOHaHHS pillleHb Ta 3a-
CTOCYBaHHS IPAKTUKH €BPONEHCHKOTO CyAy 3 IpaB JIOAUHIWY Bix 23 JIIOTOr0
2006 p. mpaxTuKa I1i€T €BPONEUCHKOT IHCTUTYIIIT € B YKpaiHi [pKepesioM Ipasa.

Ha croronni cepes HayKOBILIIB HeMa€e OJHOCTAHOT Mo3uLii 3 NPUBOLY
TOTO, HACKUIBKU LIMPOKO CIIiJ] PO3YMITH IOJIOKEHHS 3aKOHOAABCTBA 1100
BU3HAHHSA IPAKTUKU €BPONEHCHKOTO Cyny 3 paB JIIOAUHHU (1aii — €Bpocyn
abo Cyn) mmxepenom mpasa B YkpaiHi. 3 HOpMu 3aKOHY Ba)KKO OJTHO3HAYHO
CKa3aT, MaroThCs Ha yBa3i JIUIIE PillleHHs, ocTaHoBiIeH1 CynoM y cripaBax
mpotH YKpainu, gu B3araini Bci pimenus? 1o cyrti, Oyap-sxe pimenns Cymy
3BOIUTHCS JI0 TITyMadeHHs1 KOHBEHIIIT PO 3aXUCT MpaB JIFOAWHH 1 OCHOBOIIO-
JIOXHUX ¢BO0OJ (anmi — KoHBEHIlis) Ta BCTAHOBJICHHS BIAOBITHOCTI Ha-
IOHAJILHOTO 3aKOHO/IABCTBA MMOJIOKEHHAM LbOTO MKHAPOJHOTO akTa. Tomy
BUJIA€THCS, SKIIO PIlLICHHS BUHECEHE HEe I0A0 YKpaiHu, npote B Hbomy Cyn
pO3IIISAIAE TIEBHUI KPUMIHAIBHO-TIPOIECYATbHUN IHCTUTYT, HASIBHUM 1 B 3a-
KOHOJIABCTBI YKpaiHH, pOOUTH BUCHOBKH PO BIAMOBIIHICTH 00 HEBIAMOBIJI-
HICTb LIbOTO IHCTUTYTY MOJIOXkKeHHSAM KOHBEHI1i1, HAaBOIUTH CBOT MipKyBaHHS
Ta OOIPYHTYBAaHHS CBOTO PIllIEHHSI, TO TaKe PIillIeHHs Y BiIOBIIHIN YacTHHI
MIOBUHHO BBAaXKaTHUCS IKEPEJIOM MpaBa i B YKpaiHi.

3 ypaxyBaHHSIM 3a3HaYCHOT0, a TAKOXK TOTO, 10 cama KoHBeHIIis, mpo-
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TOKOJIM 10 Hei Ta okpeMi pimeHHs Cyay JOCUTh 4acTO BUKOPHUCTOBYIOTh
KPUMiHAJIbHO-TIPOLIECYaNIbHI MIOHATTS OLIIHHOTO XapakTepy, Lie MMTaHHS BH-
KIJIMKae 0coOIMBUH 1HTEpEC.

Okpemi MOMEHTH 3a3Ha4eHOI Mpodaemu migHiManucs y npaisix O. Ka-
wiiHoi, B. MapwuHiBa, I1. Pa6inoBuua, M. PicHoro, O. Tonouko, O. Turienko,
P. Xoponbcbkoro, C. IlleBuyka Ta iHITUX HAyKOBIIiB.

Sk mocutk cimymrHo 3ayBakuB [1. PabinoBuy, 3MicT 6ararbox HopM Kon-
BeHi{, chopMyIbOBaHUX 34€01UIBIIOTO Y HAATO a0CTPAKTHIN, HEPIAKO OLIH-
Hill, Gopmi, 3’ICOBYETHCS JHIIE MICI IX BUTIYMAUYCHHS i 3aCTOCYBAHHS y
pimennsx €Bpocymy'.

INo3uwis €Bpocyny 3 NPUBOIY BUKOPHCTAHHS B 3aKOHOIABCTBI OLIHHUX
MOHATH JJOCUTH YITKO BUCIOBIEeHA B pimenHi «Kokkinakic mporu [pemii».
Cyn 3a3Hauae, 10 GpopMyIItoBaHHS 0araTbox MOJIOKEHb 3aKOHIB HE 3aBXK/IU €
abcomrotHO yiTkuMH. [loTpeda yHUKaTH HaIMIPHOT )KOPCTKOCTI Ta KPOKYBa-
TH B HOTY 3 0OCTaBMHAMH, 110 3MIHIOIOTbCS, O3HAUYaE, 110 0araro 3aKOHIB
HEBiJIBOPOTHO BUKIIAJAIOTHCS Y TaKii GOpMi, 110 € OUIBLIO YH MEHIIOK
Miporo HeuiTkor?. STk BkazaHo B pimeHHi «KanTtoni npotn ®paHiiii», 6araro
31 BCTAHOBIICHHX 3aKOHOM BHM3HAu€Hb € JIOBOJI 3arajlbHUMU. Poiib cynoBoi
IIPAKTUKY 1 IIOJIATA€E caMe B TOMY, 11100, 3 ypaXyBaHHSM 3MiH y ITOBCSKJIEH-
HOMY JKHTTi, OCTaTOYHO PO3BISITH CYMHIBH, 1110 THIIMIUCE. ToK, sk 6a4nmo,
Cyn MOTOIKYETBCS 3 HEMOXKITUBICTIO B Psi/Ii BUIAJIKIB YHUKHYTH BUKOPHC-
TaHHS B 3aKOHOTBOPYil TEXHIlll OLIHHUX MOHATH. Pa3oMm 3 TUM BiH BU3HA€
POJIb NPAKTUKHU 5K IHTEpIIpeTaTopa HeUITKMX KOHCTPYKIIH.

Sk Oyro 3a3HaYeHO, Cepesl OLIHHMX KaTeropii, 0 BUKOPUCTOBYIOTHCS B
Kousenmii Ta sikumu oniepye CyJ1 y CBOIX pillIeHHSIX, 3HAYHA KITbKICTh TAaKUX,
IO CIIPSIMOBAHI Ha BPETYIIOBAHHS KPUMIHAIBHO-TIPOIECYyaTbHIX BiIHOCHH,
Ha KIITAJIT: KOOIPYHMOBAHA Nido3pay®, «posymui niocmaesu eaxcamuy (I1. «C»
4. 1 c1. 5 KonBenuii), «neeaiino nocmamuy (4. 3 ct. 5 KonBeHii), «pozymricms
cmpokKy mpumanns nio eapmoio» (4. 3 ct. 5 KonseHtlii); «cyooguti pozeinso
Ynpooosdtc pozymuozo cmpoky» (4. 1 ct. 6 KonseHuii), «zampumanns de3
3gonixanvy (4.4 cr. 5 KonBeHttii), «cnpageonusuii cy0osuti po3eision Ta «inmep-
ecu 30epedicerna mopaniy (4. 1 ct. 6 KonseHuii), «3pozymina mosa» (. «a» 4. 3
ct. 6 KonBeHtiii); «docmammubo uacy onsa niocomoeku saxucmyy (1. «b» 4. 3 ct.

' luB.: Pa6inosuu I1. M. PiteHHs: €BpOIEHCHKOTO CY/Iy 3 IPaB JIFANHU: CrIpoba
KOHIIENTyaJIbHO-MeTo/10I0riuHoro anainisy // IlpaBo Yipainu. — 1997. — Ne 12 — C. 33.

2 The Case of Kokkinakis v. Greece 25 May 1993. — [Enekrponnuii pecypc]. —
Pesxum nmoctymy: http://www. echr. coe. int

3 The Case of Cantoni v. France 15 November 1996. — [Enexrponnuii pecypc]. —
Pesxxum noctymy: http://www. echr. coe. int

4 Tyt i gaji 3a TEKCTOM KypCHBOM BHJIUICHI MOHATTS ((POPMYITIOBAHHS), 5K, Ha
JYMKY aBTOpA, € OLIIHHUMH.
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6 KonseHinii); «eghexmusnuil 3aci6 npasosozo saxucmyy (ct. 13 Konseniiii);
«epyba nomunxa 6 cyooeomy pos2isidiy (4. 2 cr. 4 IIporoxomy Ne 7) Ta iH.

[epesmycim c1ij 3a3HAYMTH, 1110 3HAYHUI BIJICOTOK CEPEJT CKAPT, SIKI HATXOISITh
110 €BPOCYTy, CTAHOBIISTH CKApI'l 100 HOPYIIEHHS [paBa Ha pO3IIIsi] KPUMiHAIb-
HOT CIIPaBH NPOTATOM «po3yMHo20 cmpokyy. Sk 3a3nadae O. Tonouko, aHai3
npaktiku Cyny NOKasye, 110 HalliOHaJbHUMH Cy[aMHU JIepiKaB, sIKi BXOIATh 10
Pasu €Bpory, Haitdacrimie mopyuryersest cr. 6 Korserii'. KinpkicTs ckapr momo
HEPEBULIEHHS PO3YMHHX CTPOKIB PO3IIANY CIPaB, sKi HaIXxomaTh 1o Cymy Bix
rpoMazisiH YKpaiHu Ta IOpUANYHHUX 0ci0, 3poctae. [Ipu npomy, sIK mpaBuio, rpo-
MaJISIHU CKapyKaThCsl Ha TPUBAIICTD POIISIY, sIKa MIEPEBHUILYE 1T ATb, CIM, a TO i
JECSITh POKiB?. 3riIHO 31 CTATHCTUYHOIO iH(OPMAILLi€r0, HaTaHOO JleprkaBHOO
cynoBoro aaMinicTpariero Ta BepxosarM CynoM YkpaiHu, 3 MOPYIIEHHSIM I1PO-
[ECYaAITbHUX CTPOKIB PO3IVISLY CyAaMH NEpILO] iHCTaHIIl Ta B arelsIiiHOMY TI0-
psaky y 2002 p. Oyno posnisiHyTo 21 500 kprMiHaneHuX cripas, y 2003 p. —
21 088 kpuminanbaux, y 1 miBpiwdi 2004 p. —10 431 kpumiHanbHa cripasa’.

Xoua ynaani KIIK Ykpainu He omnepye TEpMIHOM «pO3YMHUL CHIPOKY,
npore icHytoui npoektu KITK Ykpainu nponoHyoTh 3a JOIIOMOTOO 3a3Ha-
YEHOI'0 OLIIHHOTO MOHATTS 3A1HCHIOBATH HOPMaTHBHE PErYJIIOBaHHA PALY
KPUMIiHAIBbHO-TIPOLIECYATbHIX BiTHOCHH?.

Jl1g BupillleHHs NUTaHHA PO 00paxXyBaHHS TOI'O Y IHILIOTO CTPOKY
NPUHIMIIOBE 3HAYCHHS Ma€ BU3HAYCHHS ITOYATKy MOTO BiIJIIKY T4 MOMEHTY
3aBepiueHHs. BepxoBuuii Cyn Ykpainu Harosnoluye, o cyiam CiIiJ MaTd Ha
yBa3i, 10 BIAMOBIIHO 0 TIiyMadeHHs! €BPOCYIOM MONIOXkKEeHb 11. 1 ¢T. 6 Kon-
BEHIII1 TPUBAIICTh MPOBA/KEHHS y KPUMIHAJIBHIN cripaBi Juist 1ijied 1miel
CTaTTi PO3MOYMHAETHCS 3 MOMEHTY BHHECEHHS TIOCTAHOBH PO MPUTSATHEHHS
ocobu sk 0OBHHYBaYE€HOTO, 3aTPUMaHHS 0COOM 3a MiJ03POI0 y BUMHEHHI
3II0YHMHY YH JIOTHUTY i SIK Mi03PIOBAHOTO (HABITH JOMTUTY OCOOH SK CBiJKa,
AKIIO 3 IPOTOKOJIY JOIHUTY BOAUa€THCs, 110 HA MOMEHT JIONHUTY CIIT4UH ykKe

! Tonouko O. ITpaBo Ha crpaBeUIMBHIA CYIOBHI PO3IVIS KPUMiHAIBHUX CIpaB //
IOpuananmii xxypuan. — 2006. — Ne 1 (43). — C. 84.

2 [l{omo TMepeBHIIEHHS PO3YMHUX CTPOKIB po3riisiy crpas: JIuct B. 0. [on0Bu
Bepxosroro Cyny Vkpainu I1. I1. [Tunumnuyka rojoBam anelsiiHuX CymiB YKpaiHu
Big 25 ciuns 2006 p. Ne 1-5/45. — [Enexrponnuii pecypc]. — Pexxum noctymy: http://
WWW. scourt. gov. ua.

3 us.: baprosuryk O. CynoBHii po3risi y pO3yMHI CTPOKH: MPil Yi peabHiCTh?
// TIpaBo Ykpainu —2006. — Ne 7. — C. 46.

4 JTus.: Ipoexr KITK Vkpainu (peectpauiitauii Ne 1233). — [EnexrpoHHuii pe-
cype]. — Pexxum noctymy: http://portal. rada. gov. ua; [Ipoekt KIIK Ykpainu miaroros-
neHuii podoyoro rpymnoro HarioHanpHOT KOMicii 31 3MIITHEHHS IEMOKpAaTii Ta yTBep-
JUKEHHST BEDXOBEHCTBA IIPaBa.
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MiI03PIOBaB JOMUTYBAHOTO Y MPUYETHOCTI 10 KOHKPETHOIO 3I104KHY') 3a-
JISKHO BIJ TOTO, SIKa 3 yKa3aHUX MO/l cTranacs paHilie, i 3aKiHIy€ThCSI BH-
HECEHHSIM OCTaTOYHOTrO PillieHHsI y KpuMiHanbHii crpasi’. [Tpu ripomy mepi-
OJ1 O3Sy KPUMIHAILHOI CIPaBH HE MOAUIIEThCS Ha CTadil J0CYI0BOIO
CJIIJICTBA Ta CYJIOBOTO PO3IVISTY il aHATI3YEThCS 3 TOUYKH 30py HOTO PO3yM-
HOCTI B 1iziomy. Kputepii oliHIOBaHHSI pO3yMHOCTI CTPOKY PO3IVISIY CIPaBU
€ CIUILHUMH JIJISl BCIX Kareropid crpas (UBUIBHUX, TOCIIONAPCHKHX, aJIMi-
HICTpaTUBHHX YU KpUMiHaIbHUX). Lle CKIagHicTh cripaBH, MOBEIIHKA 3asB-
HUKa Ta MOBE/AiIHKA OpPTaHiB Jep)kaBHOI Biaaau® (Hacammepen cyay)*. Jlo
nporo nepeniky Koncrurymiitanit Cyn YKpaiHu Takoxk JToAa€e o0CsT CIpaBH,
KUTBKICTD CIIAYUX JiH, YHCIIO TIOTEPIUINX Ta CBIIKIB, HEOOXITHCTH POBE-
JICHHSI €KCIIEPTU3 Ta OTPUMaHHS BHCHOBKIB’. Ha mymKy €Bpocyny, Oymb-sike
HeOa)xaHHsA 0OBHHYBAYE€HOT'O CIIIBIIPALIFOBATH 13 A€PKABHUMH KOMIIETEHTHH-
MH OpraHamu abo CynpoTHB Yy 3AiHCHEHHI IPAaBOCYAS Y CIIPaBi, TAKOXK Ma€e
Oparucs 10 yBard py BCTAHOBIICHHI PO3YMHOCTI CTPOKY CYIOBOTO PO3IIISIAY
Woro crpaBu (30KpemMa, HAIBHICTh HEOOTPYHTOBAHHMX CKapT, HAJIaHHS He-
[IpaBIMBUX [IOKa3aHb TOLO) (AuB.: PimeHHs y crpasi «boMapTeH nporu

! The Case of Serves v. France 20 October 1997. — [Enexrponnwuii pecypc]. —
Pesxxum nmoctymy: http://www. echr. coe. int

2V cnpasi Mepit niporu Vkpainu Bix 20 6epesns 2004 p. Cyx 3a3HaumB, 1110 «pPO-
3YMHHUH CTPOK», PO KU ieThes y ¢T. 6 KOHBEHINIT, MOYMHAETHCS 3 TOTO MOMEHTY,
komu ocoba Oy/ie «oOBHHYBadeHa": e MOXKe CTAaTHCS 10 TOTO, SIK CIpaBa MOTPAINUTh JI0
Cyny, 30KpeMa, 3 THs apellTy, 3 1aTH, KOJIH 3alliKaBieHy 0co0y OyJI0 MOBiZOMIIEHO PO
Te, 1[0 NMPOTH Hel MOPYIIEHO KPUMIiHAIbHY CIIpaBy, a00 3 IHsI, KOJIU OyJIo po3rnodare
nocynose ciinctBo (The Case of Merit v. Ukraine 30 March 2004. — [EnexTpoHHU#t
pecypc]. — Pexxum noctymy: http://www. echr. coe. int. Xoua y cripaBi «/le Beiiep mpo-
T Benbrii» (1980) Cyx BcTaHOBUB, L0 NPU PO3IVISAL KPUMIHAIBHUX CIIPaB Lieil CTPOK
MMOYMHAETHCS 3 MOMEHTY, KOJIM KOMIICTEHTHUH OpraH Bpydae 0coli odimiiiHe moBigo-
MJICHHSI 13 3BUHYBauSHHSIM 11i€] 0COOM y BUMHEHHI KPUMIHAIBHOTO 3JI0YHHY.

3 Tak, y Pimenni «Kanamuikos nporu Pocii» Bix 15 mumus 2002 p. Cyx 3ayBa-
JKHB, IO OJTHIEIO 3 IPHYHH, SIKi IPH3BENHN [0 3aTATYBAHHS CTPOKY PO3IVISY i BUpIIIeH-
HS cIpaBu, Oy/ly HaMaraHHs CIITYUX HEOOIPYHTOBAHO 301BIINTH KiIBKICTh IYHKTIB
0oOBHHYBaYeHHs B 00BHHYBaJIbHOMY BUCHOBKY (1MB.: Penrenune EBpornelickoro cyna B
nene «KamamanukoB npotus Poccum» ot 15 mromnst 2002 . — [DnekTpoHHBIH pecype]. —
Pexxum mocryna: http://www. echr. ru).

4 Ilomo mepeBUIEHHs PO3YMHUX CTPOKIB po3risiay crpas: Jluct B. 0. [ooBu
Bepxosnoro Cyny Ykpaiuu I1. I1. [Tunumdayka rojgoBaM aneisimiiHUX CydiB YKpaiHn
Big 25 ciunst 2006 p. Ne 1-5/45. — [Enextponnuii pecypc]. — Pexxum noctymy: http://
WWW. scourt. gov. ua.

5 Pitenns KoncruryuiiiHoro Cyny Ykpainu Ne 3-pm i 30. 01. 2003. — [Enex-
TpoHHHUIA pecypc]. — Pesxxum noctymy: http://www. ccu. gov. ua.
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Opanriin)'. OkpiM 3a3HaUCHUX OCHOBHUX YHHHUKIB €BpOCYH 3BaXkae i Ha
IHIII: 3aTPUMKH, TIOB’s3aHi 3 HEOOX1IHICTIO OTPHMATH SKCIIEPTHI BUCHOBKU
(nuB.: «Apena npotu Itamnii» pimenns Big 27 mororo 1992 p.); BiacyTHICTh
KITIOUOBUX CBIJIKIB (MB.: «ApBenakic nportu ['pewii» pimmeHHs Bij 12 KBiTHS
2001 p.); noBeiHKa FOPUIMIHUX TIpeAcTaBHUKIB (1uB.: «Kowir mpotu Hi-
MeuurHuy pinieHus Bin 21 gepsus 1978 p.)*. BiamnoBiganbHICTh qepiKaBy 3a
3aTsryBaHHs NPOBAJKEHHS Y CIIPaBi, K MPABUIIO, HACTAE B Pa3i HEPETysp-
HOTO NPHU3HAYSHHS CYJIOBUX 3acCiJiaHb, IPU3HAYCHHS CYJOBHX 3acCiaHb 3
BEIMKHUMH 1HTEPBAIAMH, 3aTSATYBAaHHS NPH NepelaHHi abo rnepecuianHi
CIPaBH 3 OIHOTO CYAy AO iHILIOTO, HEBKUTTS CYJOM 3aXOMiB JJIs AUCLMILTI-
HYBaHHsI CTOPiH y CIIpaBi, CBiJIKiB, €KCIIEPTiB, IOBTOPHOTO HAINPaBICHHS
CIpaBM Ha JIONATKOBE PO3CIiyBaHHS UM HOBHHU CynoBuil po3risia. Koncra-
Tylouu nopyueHHs 1. 1 cr. 6 KonseHuii, €Bpocyn 3BepHYB yBary Ha Biflo-
BiZIaJIbHICTh JI€PXKABH 32 IOBEPHEHHS CIPABU HA J0AaTKOBE PO3CIIiTyBaHHS
1 BIZMOBIAQJIBHICTD CY/y 3a MPU3HAYCHHS CYIOBHX 3acCiJjaHb 31 3HAYHUMU
THTEpBaIaMH, [0 HEMTPUITYCTUMO ITPH PO3MIIS KPUMIHAIBHUX CIIPaB, HABITh
SKILNO TigcyaHuii epeOyBae Ha BoJi’. 30kpema y crupasi [TaBitonyHelb
(Pavlyulynets) mpotu Ykpainu Cyp 3a3Ha4uB, 10 3aTATYBAHHS CTPOKY TPO-
Ba/UKECHHSI 3HAYHOIO MipOIO Majlo MICIle Yyepe3 HeoHapa30Be MOBEPHEHHS
cIpaBM Ha NOBTOpHUH posrisad. Ilonpu Te mo crnpaBa He MICTUTH y cO0i
SIKUXOCh TIPOOJIEMHUX MUTaHb 200 CHeUU(pIYHIX TPYIHOILIIB, BOHA IPOXOAH-
7a CyJ0BUH po3misi yoTupH pasu. | xoua Cyji He BIpaBi aHaIi3yBaTH SKICTh
BHYTPILIHBOI CyZI0BOi CUCTEMH, ITPOTE 3a3HaYeHU (aKT, TOOTO HEOTHOPA30-
BE MIOBEPHEHHSI HA TOBTOPHUH PO3IVISL, €, SIK IPABHUIIO, PE3YABTATOM TOMHIIOK
HIDKYUX CY/iB. | MOBTOpEHHS MOAiOHOTO BUITAAKY B MEKaxX OJHI€l CIIpaBH
PO3KpHBAE CepHO3HI HEMOMIKH CyI0BOI CHCTEMH".

AJie pa3oM 3 THM, SIK CBITYHUTb MPAKTHKA €BPOCYIY, Ti 3aTPUMKH, IO OyIH
CIpUYMHEHI JisIMA 0COOHM, HAaNIPUKJIa, il Breya, ab0 3aCTOCYBaHHS MPOIIECY-
QJIBHMX 3aXO/1IB 3 METOIO 3aTPUMKH MPOBA/KEHHS HE BPaXOBYIOTHCS MIPU BU-

! Tus.: Tonouko O. IIpaBo Ha crpaBeAIMBUI CYTOBHH PO3MIIS KPHUMIHATBHUX
crpas // FOpupa. xypHan. —2006. — Ne 1 (43). — C. 87.

2 Tus.: llleBuyk C. B. 3axuct npasa Ha A0Iep:KaHHS PO3yMHHUX CTPOKIB CYI0BOTO
MIPOBA/KEHHS: €BPONEHCHKUH TOCBIJ Ta ykpaiHchki peanii // Bicu. Bepxos. Cymy
Vkpaian. — Ne 8 (72) — 2006. — C. 32.

3 1loxo mepeBUIEeHHs] PO3YMHUX CTPOKIB po3risiny crpas: Jlucrt B. 0. TonoBu
Bepxosroro Cyny Ykpaiun I1. I1. [Tnumayka rogoBaM anensmiiHUX CyiB YKpaiHH
Big 25 ciuns 2006 p. Ne 1-5/45. — [Enexrponnuii pecypc]. — Pexxum pocrymy: http://
WWW. scourt. gov. ua.

* The Case of Pavlyulynets v. Ukraine 6 September 2005. — [EnexkTpoHHui
pecype]. — Pexxum noctymy: http://www. echr. coe. int (nepexiao asmopa)
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3HAYEHHI TPUBAIOCTI 1 BIAMOBIIHO PO3YMHOCTI CTPOKY CYIOBOTO PO3TIISIY .

TepMiH «posymHull cmpoxy BKUBaEThcsl B KOHBEHIT TaKoX IS periia-
MEHTallii CTPOKY TpUMaHHs ocoOu i BapToro (4. 3 ct. 5). Lle, y cBoro uepry,
1ie pa3 JOBOJHUTH Te3y MPO Te, IO OJHAKOBI 3a CIOBECHUM BH3HAYCHHSM
OLIIHHI MOHSTTS B paMKaX HaBiTh OJJHOTO HOPMATHBHO-ITPABOBOTO aKTa MO-
KyTb 3a0e31edyBaTH HOPMAaTHUBHE PETYJIIOBaHHS B MEXax Pi3HUX MPaBOBUX
IHCTUTYTIB 1 BIIMOBIJTHO MaTH Pi3HE 3MICTOBE HABAHTAXKCHHSI 3aJICKHO BiJ
KOHTEKCTY HOPMH, B sIKili BOHU 3acTocoBaHi. Ha BpaxyBaHHi monoxeHs Kon-
BEHIIIT Ta IpakTUKu €BpOCy/y IPH 3aCTOCYBaHHI 3aMI001KHOTO 3aX0/1y Y
BUDIISAN B3SATTA i1 BapTy Harosoinye i Bepxosuuii Cyn Yrpainu?®. [TomoxeH-
HS [IPO Te, [0 TPUMAHHS I1i]] BAPTOIO ITiJI 4ac JOCY0BOTO PO3CIIiIyBaHHS HE
MO2K€ 3aCTOCOBYBATHCS IOHA pO3YMHI cmMpoKu, TiepeidaueHe Takox i ct. 127
npoekty KIIK Vkpaiuu®. [Ipaktuka €Bpocyny CBIAYUTH, IO MOPYIICHHS
«PO3YMHO20 CMPOKY» TPUMAHHS I1J1 BAPTOIO TAKOXK CTAE MiACTaBOIO [UIs BU-
HECEeHHs PILICHb HE Ha KOPUCTH JAepKaBH. Sk 3a3Ha4MB €BpPOCYH, THUTAHHS,
YU € CTPOK TPUMAHHS M1l BApTOIO PO3YMHHUM, HE MOXKE OLIIHIOBAaTUCS a0CTpaK-
THO. UM pO3yMHO 3aJIUILIATH il BAPTOIO 0co0Y, sIKii mpex’ siBIeHO 00BUHY-
BAu€HHs, IOBUHHO OL[IHIOBATHCS B KO)KHOMY BHIIAJKy OKPEMO Y BilIOBiA-
HOCTI 3 il 0COONMBUMU XapaKTepucTuKamu®,

OckapsKeHHsI 3aKOHHOCTI Ta 00TPYHTOBAHOCTI OOpaHHs 3aI001>KHUX 3a-
XOJIB, Y TOMY YHCIIi B3ATTS ITiJ] BAPTY, € TAKOXK TOCUTh MOMIHUPEHUM. €BPOCYIT
3a3HayuuB, 110 0c00a, OOBUHYBa4Y€Ha y NPABONOPYLICHHI, 3aBX 1 IIOBUHHA
3BUIBHATHCS 10 CYIY, KPIM BHIIAIKIB, KOJIU Jep:KaBa MOKE HABECTH BIAIO-
BiJIHI 1 docmammi niocmasu, ki 6 BUNPABIOBYBAIN TPUMAHHS 111 BAPTOIO’.

! ITug.: lllesuyk C. B. 3axuct npasa Ha JOAEPIKAHHS PO3YMHHX CTPOKIB CYZIOBOTO
TIPOBA/KEHHS: €BPONICHCHKHI TOCBIN Ta yKpaiHChKi peanii. — C. 33.

2 TIpo MpaKTUKY 3aCTOCYBaHHsI CyJaMH 3ar001>KHOTO 3aX0/y Y BUIISI B3ATTSI 1T
BapTy Ta MPOJOBKEHHS CTPOKIB TPHUMAHHSI ITi/{ BAPTOIO HA CTAIsAX Ji3HAHHSI i JOCYHO-
Boro ciiacrsa: [Tocranosa [Inenymy Bepxosroro Cyny Vipaiau Ne 4 Binx 25. 04. 2003
// BroneTeHpb 3aKOHO/IABCTBA 1 FOpUANYHOI pakTHKU. — 2004, — Ne 12 — C. 245.

3 Tpoexr KIIK Vkpainu (peecrpauiiiauii Ne 1233). — [Enexkrponnuii pecypc]. —
Pesxxum nmoctymy: http://portal. rada. gov. ua

4 Perrenne EBporeiickoro cyna B aene «CmupHoBa npotuB Poccuu» ot 24 uiosst
2003 r. — [Enexrponnuii pecypc]. — Pexxum goctymy: http://www. echr. ru.

5 KiracuuHMM € MOCHIIaHHsI Ha pitieHHs y cipasi «Bemxod mporu ®PH» Bix 27
yepBHs 1968 p., B sikomy Cyn BCTAaHOBHB, III0 PO3YMHHUH CTPOK Oe3MepepBHOTO YTPHU-
MaHHS 0COOM ijl BApPTOI MOBUHCH BU3HAYATHUCS B KOXKHIN CIpaBi BiAMOBIIHO N0 ii
cnenndivHAX ocoOnuBocTell. besnepepBHe TpUMaHHS 0COOH IIiJl BapTOIO0 MOXKe OyTH
BUITpaBJaHE JIMIIE SIKIIO y CIpaBi € KOHKPETHI BKAa3iBKU HA Te, [0 BUMOTH 3aXHUCTy
IyOIiYHOTO IHTEpeCy, He 3BaXKalouu Ha MPE3yMIIIiI0 HEBUHYBATOCTI, IIEPEBAKAIOThH
HaJ1 BUMoramu nosaru oco6uctoi ceobomu (The Case of Wemhoff v. Germany 27 June
1968. — [Enexrponnuii pecype]. — Pesxxum noctymy: http://www. echr. coe. int (nepe-
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[IpeuenentHe npaBo KoHBeHmii po3podnino 4oTupu 0a30BUX MPUIHHITHUX
TiICTaBH JIJIs BI/IMOBH Y 3BUTbHEHHI 0COOM i1 ITiIMUCKY PO HEBUI3/1: PU3UK,
o ocoba, sKiii npen’siBIeHO 0OBUHYBa4YCHHS, HE 3’ IBUTHCS Ha Cy.i (IUB.
cnpaBy Stogmiiller v. Austria, cynose pimensst Big 10 mucronana 1969 p.);
pHU3HK, 1110 0c00a B pasi 3BUILHEHHS Oy/le HaMaraTHCs MEPEIIKOIUTH BijI-
npasyieHHIo npaBocyans' (nuB. cipaBy Wemhoff v. Germany, cynose piteH-
Hs1 Bi 27 uepBHsi 1968 p.); BAMHUTD 1HIII MPABOTIOPYIICHHS (JIUB. CIIPaBy
Matznetter v. Austria, cynose pitrenss Bix 10 auctonana 1969 p.) ado Oyne
NOPYIIYBaTH IPOMaJICBKUI OpAoK (auB. cipay Letellier v. France, cynose
pimenss Bix 26 uepsast 1991 p.)%

V¥ BianosigaoCTi 110 cT. 148 KIIK Ykpainu «uasenicmv docmammix nio-
cmae esasicamuy, 110 MOXYTh MaTH MicCIIe BHILIETIEpEPaX0BaHi pU3HKH (KpiM
MOPYIIEHb IPOMaJICEKOTO TOPSIJIKY ), 1 € TICTABOIO JJIst OOpaHHs 3a001>KHO-
ro 3axofy. [lops/ 3 1M NOBHHHI TaKOX BPaXOBYBaTUCh OOCTaBUHH, HaBele-
Hi y ct. 150 KIIK VYkpainu, ToOTO TSDKKICTB 3JI04MHY, Y BYNHEHHI SIKOTO
Ii103PIOETHCS, OOBHHYBAUYETHCS 0c00a, 11 BiK, CTaH 310pOB’s, CIMEIHHMIT i
MarepiajJbHUK CTaH, BUJI JisUTHOCTI, MiCIle POKUBAHHSI Ta iHIIT 0OCTaBUHH,
110 11 XapaKTepu3yoTh. SIK LIIKOM cripaBeiuBo BizHavae 1. SIkoBerb, icHye
MIEBHUIA CTEPEOTHII, CYTh SIKOTO 3BOAUTHCS JI0 TOTO, 1110 TOJIOBHUMH 00CTaBH-
HaMH JIJIsl BACHOBKY TIPO T€, Y4 HEOOX1IHO 3aCTOCOBYBATH 3001 KHUN 3axX1]1,
€ o0craBuHH, 3a3Ha4eHi y cT. 148 KIIK Ykpainu, a ct. 150 KIIK Ykpainu nae
Mepetik 00CTaBHH, 110 X04a 1 MOXKYTh MEBHOI MIpOO MO3HAYHUTHCS HA BU-
CHOBKY IIPO 3aCTOCYBaHHS 3al001XHOI0 3aX0/y, ajleé MalOTh IPYyropsaaHe
3Ha4eHHs1. OHaK yBaxxauii anani3 popmymroBanns ct. 148 KIIK Vkpainu ne
BUSIBIISIE B Hil JKOJHOI «oOCTaBUHU». Y cTarTi 148 iineThes uiie mpo po-
3yMHE NIEPEKOHAHHS — «HAABHICIb OOCIAMHIX NIOCHAG 86aCAMLY, — IO
ICHYIOTh 3a3HAUCHI TaM e PU3HKH, SIK1 IOMYCKAIOTh 030aBICHHS BOJ IS
ixHporo 3anodiranHs. OCKUTBKHA 3p03yMiJIO, IO B OCHOBI MEPEKOHAHHS Jie-

xnao asmopa). Taxoro >x BUCHOBKY Cyq aiimoB 1y pimennsax «Kmoon npotu benbrii»
Bix 5 Oepesns 1998 p. Ta «Cmipnosa npotu Pocii» Big 24. 07. 2003 p.

'3 uporo npuBoy B piuieHHi o crpasi «W. nporu [Beiinapii» €Bpocys 3a3Ha-
YHB, 1110 BJIaJa MOXKE BBaXKAaTH 32 HEOOXiIHE yTPUMYBATH 0CO0y B YB'SI3HEHHI, IPUHAM-
MHI Ha [epIIKX eTanax CIi/ICTBa, 3 METOIO NMePEIIKOANTH Ti 3aIUTyTaTH PO3CIIiyBaHHS,
0COOHBO y CKJIQAHUX CIIPaBax, /I iCHY€e HEOOXiIHICTh IMPOBEACHHS YHCICHHHUX Ta
CKJIAJHUX CiguuX Aild. OfHaK 3 IIIMHOM 4acy y Oyab-sKili ClIpaBi CHTYAIlisl SMiHIOETh-
csl, 1 32 HOPMAJILHOTO PO3BUTKY IMOAIN IMOBIpHI PH3UKH ITOCTYIIOBO 3MEHILYIOTHCS Y
Mipy TOTO, SIK IPOBOJUTHCS PO3CITIyBaHHS, (DIKCYIOTHCS CBITYCHHS Ta 3/MiHCHIOETHCS
ix mepesipka. (The Case of W. v. Switzerland 26 January 1993. — [EnexrponHuit
pecypc]. — Pexxum noctymy: http://www. echr. coe. int (nepexnad asmopa).

2 Peenne EBpomneiickoro cyna B neie «CmupHoBa mpoTtuB Poccumy» ot 24 uioss
2003 r. — [Enexrponnwuii pecypc]. — Pexxum noctymy: http://www. echr. ru.
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KaTh MIeBHI 00CTaBUHH, TO MO)KHA TPUITYCTUTH, IIO 3aKOH X04a MPsIMO 1 He
Ha3MBa€ «00CTaBUHY, Ha siki BKasye cT. 150 KIIK Ykpaiuu, onnak came dop-
MYJTIOBAaHHSI «JIOCTATHI MiJICTaBH BBAYKAaTH» — Ma€ Ha yBa3i 1li 0OCTaBHHU.
Tum Oinblie, MO BaXKKO ySIBUTH OOCTaBHHH, SIKi HE MOXYTh OyTH BKITIOUEHI
B xoHy Kareropiro ct. 150 KIIK Ykpainu, Tum nave, 1o ocTaHHs J1a€ Bij-
KpUTHI miepernik’.

Panime KIIK y cT. 155 nepenbayaB MOKIHMBICTh 3aCTOCYBaHHS B3SATTA
ITiJ1 BApTY 38 MOTHBAMH OJIHI€T JIHTIIE HEOE3NEYHOCTI (TSKKOCTI) 3JI0UUHY, IO
BUKJIMKAJIO MTPAaBOMIPHY KPUTHKY BYeHHX-Tporecyaiictis®. IlikaBum € Toit
(hbakT, 10 BiAMOBIIHO 0 3aKOHOJIABCTBA JESKUX 3apyOiKHHX JIepKaB (Ha-
npukiiaj, Himequnnun) ocoba Takok Moxke OyTH B3siTa il BApTy HA Ii/ICTaBi
TOT0, 1[0 BOHA MMiJI03PIOETHCSI Y BUMHEHHI MEBHOTO TSDKKOTO 3104nHy?. [Ipo-
Te i B ®PH Takwii cTan cripas MmiagaroTh KPUTHIL®.

BiamoBiHo /10 3aKOHOJABCTBA YKpaiHU, HA CHOTOJHI cama JIUIIE TSHK-
KICTb 3JI0YMHY HE Ma€ XapakTepy MifcTaBu 0OpaHHs B3araii Oyb-sIKOro 3a-
o0iXxHOro 3aco0y, npote y BianosigHocti 10 KITK noBnHHa BpaxoByBaTuch
TIpY IPUHHSATTI PIllICHHS.

UYu cain B3araiii BpaxoByBaTH TSDKKICTh 3JI0YMHY NPU BUPILICHH] MTUTaH-
Hs PO 0OpaHHs 3armo0IXKHOT0 3axoy, 0yJIo peaMeToM po3risay KoHcTu-
tyniHoro Cyny Ykpainu. Cy6’eKT KOHCTUTYIIITHOT IOPHCINKIIT AIHIIIOB
BHCHOBKY, 0 TaKe ITOJIOKEHH I[iJIKOM Biamosigae Koncruryii Ykpainu®.
Morkna noroguruc 3 nosuuiero O. TuleHKo, 3 IPUBOLY TOTO, L0 «TSKKICTh
IHKPUMIHOBAHOTO 3JI0YMHY 1 CyBOPICTb 3arpOXyI0UOro MOKapaHHsI MOXYTh
CHOHYKATH 0CO0y YXMIIUTHUCS BiJl CIIIACTBA 1 Cyly a00 BiJl BUKOHAHHS CYIOBUX
pillieHb, TePENIKO/PKATH BCTAHOBICHHIO iCTHHH y crpaBi»®. [Iporte cam 1o
co0i (hakT TSHKKOCTI 3JI0UUHY, SKAH IHKPUMIHYEThCS 0C001, HE MOXKe OyTH
ITJICTABOKO JIJISI 32CTOCYBAHHS 3alI001’KHOTO 3aX0JTy, OCKUTBKH 1€ CYTICPEUHIIO

! SIxosens I. C. 3acTocyBaHHs 3aM00KHIX 3aX0/iB B YKpaiHi: cy4acHHil CTaH i
NIePCIIEKTUBH (Pe3yJIbTaTH COLIONIOTIUHOT0 fociipkenns). — X., 2007. — C. 65-66.

2 Muxeeako M. M., Illu6iko B. I1., [ly6uncekuii A. 5. HaykoBo-tnipakTuaHUN
koMeHTap KpumMinaneHO-TIporiecyansHoOro koaekcy Yipainu / Bigm. pea. B. @. Boiiko,
B. I'. Tonuapenko. — K., 1997. — C. 215.

3 Tynenko K. @., Tonosko JI. B., ®unumonos B. A. YromoBHbI# mporiece 3armaj-
HBIX TOCYJapCTB: U3A. 2-e, fo1. u uctp. — M., 2002, — C. 433.

4 Tam camo. — C. 436.

5 Pimmenns Koncruryuiitnoro Cyny Yipainu Bizx 8 aumnst 2003 p. Ne 14-pri/2003. —
[Enexrponnuii pecypc]. — Pexxum goctymy: http://www. ccu. gov. ua.

¢ Tumenko O. 1. TIpoGiueMu 0OpaHHs Ta OCKAp)KEHHs 3a1I001)KHOTO 3aX0/1y Y BH-
UL B3SITTS 1M1 BapTy B IOCYAOBOMY IPOBAKEHHI 110 KpUMIHANBHIH cripasi: Juc. ...
KaHA. Iopua. Hayk. — X., 2007. — C. 23.
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6 mpesymnii HeBuHyBatocTi'. [lo3utiis €Bpocyiy 3 IbOr0 MUTAHHS 3BOIUTh-
Csl 10 TaKOTo: HeOe3meKka MOXKIIMBOCTI NMEPEXOBYBATHCS BiJl IPABOCY/I/Is HE
MO’KE BUMIPIOBATHCS BUKJIFOYHO Ha IMiJICTaBl CYBOPOCTI MOYKITHBOTO BUPOKY-.
HasBHicTh CUIBHOT MIJO3PH B TOMY, 1110 0C00a BUMHMIIA TSHKKUI 3JI0YHH, €,
3BHYAHHO, TAKUM (HaKTOPOM, 1110 HAJEKHTH JI0 CYTi MUTAHH, OHAK cama I10
co0i Taka mizo3pa He Moxe OyTH BUIIPaBIaHHSAM JOBIOTPHBAJIOTO yTPUMaH-
Hst i) BapToro®. Hebesneka nepexoByBaHHs 0COOU Bijl IPaBOCY/Is TOBUHHA
OLIIHIOBATUCh HE JIUIIE Y CBITII TSHKKOCTI TOKapaHHsl, aJjie i BUXOISIUYH 3 YCiX
IHIIMX 00CTaBHH, AKI MOXKYTb a00 MIATBEPAUTH HasIBHICTb Takoi HEOE3IEKH,
abo 3BecTH ii 10 TaKOro MiHIMyMY, L0 MONEPEIHE YB I3HEHHS BUSBHUTHCS
HeBunpapaaHuM®. Y 3B’s13Ky 3 IIMM HEOOXiTHO 3BEPHYTH yBary Ha XapakTep
0co0H, 1 MOpabHICTh, AKTUBH, 3B’SI3KHU 3 JIEPIKABOIO, B SIKiil BOHA Mi/IJIA€Th-
CsI IePECIIiIyBaHHIO, ii MDKHAPOIHI KOHTAKTH TOILIO .

Bik, cTaH 310poB’s, CiMeHUI Ta MarepialbHUI CTaH, BUJ JisIBHOCTI
TaKOXk MaroTh OyTU BpaXxOBaHI IPU BUPIIIEHHI IUTAHHA IIPO 0OCMAMHICMb
niocmae 3aCTOCYBaHHS 3a001KHOTO 3axoy. B3sTTs mijx BapTy, Sk mpaBuiio,
HE 3aCTOCOBYETHCS 10 BariTHUX XKiHOK, MaTepiB, 0 FOAYIOTh TUTHHY,
OJIMHOKUX MAaTepiB Ta OaratomiTHuX 0aTbKiB®. €BPONCHCHKUN CyN Y BXKe
srajyBaHomy pimeHnHi Jleren’e nporu ®paHnii piiiioB BUCHOBKY, 10 B
Jep>kaBU He OyII0 0ocmammuix niocmas I 3aCTOCYBAaHHS JI0 3asBHUII 3a-
MOOKHOTO 3aX0/1y Y BUIVISI/II B3ATTS M1l BAPTY, OCKUIBKH IPOTIATOM YOTH-
PHOX THXKHIB, JOKH 3asiBHHULS IepedyBasia Ha cBOOOi, BOHa BUKOHYBaa
BCi 000B’sI3KH, TTOB’s13aH1 3 CYJJOBUM KOHTPOJIEM, 1 HE Hamarasiacs rnepe-
XOByBaTucA Bix npaBocynas. [o peui, iif ne Oyno 6 ckiagHo 3poOUTH,
OCKIJIBKY BOHA € MaTip 10 HEMIOBHOJITHIX JITEH Ta BIACHUIICIO TOPTOBEIIb-
HOTO 3aKIIay, SIKHH € €JIMHUM JDKEpelIoM 1i J0XOoiB. SIKIio irHopyBary It
00CTaBUHU, TO PILIEHHS MOXE BUSBUTUCS HEAOCTATHHO MOTHBOBAHUM,
TaKUM, 110 HE BPAaXOBYE CyTTEBI 0OCTaBHHU .

! KpuminanbHO-IIpoliecyaibHII KoJeke Ykpainu: Hayk. -pakT. KoMeHT. / 3a 3ar.
pen. B. T. Mansipenka, B. I. [onuapenka — K., 2003. — C. 354.

2 The Case of Tomasi v. France 27 August 1992. — [EnekrponHuii pecypc]. —
Pexxum moctymy: http://www. echr. coe. int

3 Pemennie EBporneiickoro cyna B nesne «Kanaurnukos nporus Poccuny» ot 15 uto-
151 2002 1. — [Enexrponnnii pecypce]. — Pexxum noctymy: http://www. echr. ru.

4 The Case of W. v. Switzerland 26 January 1993. — [EnekrponHwuii pecypc]. —
Pexxum mocrtymy: http://www. echr. coe. int

5 Perenne EBpomneiickoro cyna B neie «CmupHoBa mpoTuB Poccumy» ot 24 uross
2003 r. — [Enexrponnuii pecypc]. — Pexxum poctymy: http://www. echr. ru

¢ KpuminanbHO-1IpoLiecyanbHui Kojeke Yipainu: Hayk. -mpakt. komeHT. / 3a 3ar.
pexn. B. T. Mamspenka, B. I. [oruapenxa — K., 2003. — C. 356.

" The Case of Letellier v. France 26 June 1991. — [Enextpounnuii pecypc]. —
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[Mopsin 3 Buie3zaznaueHumu oocrapunamu, KITK Yikpainu 30008’ s13ye
BPaxOBYBaTH 1 MiCIIe TPOXKMBAHH IT1I03PIOBAaHOT0, 00BHHYBaYeHOT0. Bepxo-
BHU Cyn YkpaiHu BKasye, 110 BiACYTHICTb IOCTIHHOIO MicLisl IPOKUBaHHS
€ BUHAMKOBUM 6UNAOKOM, IKMH Ja€ IPaBO 3aCTOCOBYBAaTH B3ATTS IiJ BapTy
JI0 0co0u, 110 TiI03PIOETHCS, 0OBUHYBAYYETHCS Y 3JI0YHHI, 32 SIKUH TIepe/-
0aueHO MOKapaHHs y BUMNIAL [1030aBICHHS BOJI MEHIE HDK HA TPH POKH'.
Binbiie Toro, comionoriyHi OnUTYBaHHS IPOBEICHI cepe/l IpalliBHUKIB Tpa-
BOOXOPOHHHX OPTaHiB MIO0 3aCTOCYBaHHS ILOTO 3aII001KHOTO 3aX0/1y B
VYkpaiHi, 1al0Th MiJICTaBH CTBEPAKYBATH, 110 BiICYTHICTh IOCTIHHOTO MiCIIsI
IIPO’KMBAHHS B3araji € 4d He HAlMOIIUPEHIIUM apryMeHTOM AJIs 3aCTOCY-
BaHHS B3STT i) BapTy”. Takuii CTaH CIpaB CyNepedrTh MPakTrLli €EBPOCYLY.
3okpema, y cipasi «Cynaos npotu Ectonii» Cyx Haronocus, 1o Juiie Bif-
CYTHICTb (JIKCOBAHOTO MICIISI IPOYKUBAHHS HE IA€ JOCTATHIX ITiJICTaB BBAXKAa-
TH, 110 0c00a BYNHUTB BTETY. AJie TyT BUHUKAE 3aKOHOMIPHE 3aITUTAHHSI: SIK
B3arajii opraHaMm JAi3HaHHs Ta JOCYJOBOTO CJIJICTBa MiATPUMYBATH 3B SI30K 3
0c00010, AKa HE Ma€ BU3HAYEHOI'O MicLil MPOXKHUBAHH, HE OOMparOUYM 3aI10-
O1XKHOTO 3aX0Jly Y BUIVISIIII B3SITTs Tij BapTy? Ha nbomy MOMeHTI 3po0iieHo
akneHt y 1. 15 Pexomenpaniit Komitery minictpiB Pagu €sporu Ne 11 «IIpo
B3SITTS IM1J] BApTy JIO CYy», JI€ 3a3HAUCHO, 10 «IIPU BUBYCHHI MOXKIHUBOCTI
YHHKHYTH 3aCTOCYBaHHs TPUMAHHSI IT1J1 BAPTOO JIO CYAY, CYJOBHiT OpraH 1mo-
BHUHEH PO3IVIAHYTH BC1 MOXKJIMBI albTepHATHBHI 3aX0IH, SIKI MOXKYTh Iepe/-
0ayaTy HAaCTyIHE: ...BUMOTA IIPO MPOKUBAHHS 32 KOHKPETHOIO aJpecoro
(HarpuUKIIaI, B XOCTENi* TOI0)» . 3p03yMiJIo, 1110 B TAKOMY BHUIIAJIKY Y IPaBO-
OXOPOHHHX OPraHiB BUHUKAE MOXKIIUBICTH MIATPUMAHHS 3B’ 3Ky 3 IT1J103PIO-
BaHMM, OOBHHYBaYeHUM Yepe3 aaMiHicTpamnito 3aknany. [loaibHi ycraHOBH
nependadeHo i 3aKOHOIABCTBOM YKpaiHu®.

Pesxxum noctymy: http://www. echr. coe. int

' TIpo MpaKTHKY 3aCTOCYBaHHS CyJaMH 3al001KHOTO 3aX0/y Y BUIVISII B3STTS ML
BapTy Ta MPOIOBKEHHS CTPOKIB TPUMAHHS IIiJ BAPTOIO HA CTAMiAX Mi3HAHHSA 1 JOCYH0-
Boro ciiacrsa: [Tocranosa [Inenymy Bepxosroro Cyny Vipainu Ne 4 Bix 25. 04. 2003
// BroneTeHb 3aKOHOABCTBA 1 FOPUIUYHOI TIpakTHKU. — 2004. — Ne 12 — C. 245.

2 Jlus.: SIxosenp 1. C. 3acTocyBaHHs 3aM00KHIX 3aX0M1iB B YKpaiHi: CydacHHid cTaH i
TIEPCIIEKTHBH (Pe3yJIBTaTH COLIONOTYHOr0 JoCiimKeHHs). — X., 2007. — C. 73-75.

* The Case of Sulaoja v. Estonia 15 February 2005. — [EnexrponHuii pecypc]. —
Pexxum noctymy: http://www. echr. coe. int

4 Xocren (aumi._ Hostel — TypTOXHUTOK) — rOTEIb 3 MiHIMaJIbHO HEOOXiIHUMHU
YMOBaMH JUIsl IPOKHBAHHS.

5 Tus.: Pexomennartii Komitery minictpis Pagu €sporm Ne 11 «IIpo B3sTTs min Bap-
Ty 10 cyay». — [Enexrponnuii pecypc]. — Pexxum nocrymy: http://www. echr-base. ru.

¢ Tak, 3akoHaM# YKpaiHu «IIpo OCHOBH COL[iaJIbHOTO 3aXHCTy O€30MHUX rPOMa-
IH 1 6e3npuTynpHuX Aitei» Bix 2 uepsHA 2005 p. Ta «[Ipo xumiouii poHA cowianb-

313




/ 3 (54)

Jo iHmmx 00CcTaBuH, 10 XapaKTepH3yITh 0CO0y Ta MarOTh OyTH Bpaxo-
BaHi, MOKHA BIJTHECTH B1JIOMOCTI IIPO CIMEHHUI cTaH 0cOOH, HAasBHICTh y HEl
nocTiiiHoi poboTH', BUMHEHHS 0C000K0 37104KHY (200 IHIINX TPABOIIOPYIIICHB)
y MUHYJOMY (0OCTaBMHU HOT0 BUMHEHHS, 30KpemMa (GopMy BHHM Ta POJib
0Cc0o0M y pasi BUNHEHHS 3JI0UYUHY Y CITiBYy4acTi, To11o). Jlo TOro K BUJAEThCS,
110 CTOCOBHO OCTaHHBOI OOCTaBUHH HE MAaTUMe 3HauYeHHS (DaKT MMOTAIICHHS
a0o HemorameHHs cyquMocTi. HazBaHuit iHCTUTYT nepeadadae, 1mo micis
MOTAIICHHS a00 3HSITTS CYTUMOCTI 0c00a BBXKAETHCS TAKOKO, 110 B3araii He
BUMHSUIA 3J0YMHY. 3pO3yMLJI0, 1I€ € IOPUANYHOI0 (iKIli€t0, STKa MOPOIKYE
TIEBHI FOPUIMYHI HACIIIKU (HAPUKJIIA/, TPH KBai(iKkalii 31091Hy, TpU3Ha-
YeHHI MOKapaHHs Toio). Ayie caM (pakT BYUMHEHHS 3JI0YUHY B MHHYJIOMY B
Oy/Ib-SIKOMY BUIIQJIKy IEBHIM YHHOM XapaKTepu3ye 0coOy i MOBHHEH BPaxo-
BYBAaTHCh [PH BUPILICHHI MIUTaHHS PO 3aCTOCYBAHHS 3alI001KHIX 3aXOJIiB.
Xoda pa3oM 3 THM caM 110 co0i He MOke OyTH JOCTaTHBOIO MiICTABOIO IS
oOpanHs 3anmo0iHOro 3axoay. [TokazoBUM 3 ILOTO PUBOLY € pillIeHHsT €B-
poreiicskoro cyny y cipasax «Kioor nporu benbrii» Ta «Mriosnep npotu
OpaHLii», B AKUX CyIl BCTAHOBHUB, 10 CTOCOBHO PU3UKY TOBTOPHOTO BAMHEH-
HS 3JI0YHHY, TOCUJIaHHS HA MUHYJIE 0COOHM HEe MOXKE OyTH AOCTaTHIM st
BUITPAB/aHHs BIZIMOBH Y 3BIJIbHCHHI.

[ligBoasiun miACyMOK, Tpeba BiA3HAYKMTH, 1110 BIUIUB JISUTBHOCTI MPaBo-
OXOPOHHHUX Ta CYIOBHX OPTaHIiB Ha MPaBO3aCTOCYBAHHS € 0e33alepeyHHM.
Oco0:1BO YITKO 11€ MPOCIiAKOBY€ETHCS Yy BUIAAKAX, KOJIM MOBa ijie Ipo 3a-
CTOCYBaHHS IIPABOBUX KAaTETOPil 3 HEUITKHM 3MiCTOM, 30KpeMa OL[IHHHX
NoHATH. Takuii BINTUB Ha MTPAaBO3aCTOCYBaHHS HOPM 3 OLIIHHUMH MOHATTSIMU
3MICHIOETHCS 3a KibKoMa Hanpsimamu®. [To-tiepire, e aberpakThe, 6€3Bi-
HOCHE, HeTepcoHi(pikoBaHe TIyMadyeHHs (KOHKpeTH3allis) KpUMiHAIbHO-
MPOIIECYaTbHUX MOHSTH, SIKI HE MAIOTh YITKUX MPaBoBUX jAedinimii. [To-
Jpyre, HaJaHHS OL[IHHUM MOHATTSIM YiTKOTO IOPHIMYHOIO 3MICTY B IIpoleci

HOTO mpHu3Ha4eHHs» Bix 12 ciunsg 2006 p. nependadeHo cTBOPEHHS Ta (PyHKLIOHYBaH-
Hsl TAKMX 3aKJIaJiB COL[IaJIbHOTO 3aXUCTY JUIS MPOXKMBAHHS Oe310MHUX (Oe3MPUTYIIb-
HUX) TPOMAJISH: CTICIialli30BaHui OyIMHOK 17151 O1THUX Ta Oe3MPUTYITBHUX, THMYACOBHUIT
MPUTYJOK JJIs1 JOPOCIUX, LIEHTP peiHTerpaii, coniaabHUi roTemnb.

! Cyn 3a3nauuB, 1110 BiacyTHICTE poboTr a0 cim'l He € docmamuinmu niocmasamu
BBaXKaTH, 110 ocoba BunHUTE HOBHiT 310unH (The Case of Sulaoja v. Estonia 15 Febru-
ary 2005. — [Enexrponnuii pecypc]. — Pexxum moctymy: http://www. echr. coe. int

2 The Case of Clooth v. Belgium 12 December 1991; The Case of Muller v.
France 17 March 1997. — [Enexrponnuii pecypc]. — Pesxum goctymy: http://www. echr.
coe. int

3 JTus.: Tonosuna C. FO. Poib cyne6GHOI MpakTHKU B HOPMUPOBAHHHI HOHATHITHO-
TO ammapara TpyaoBOTo mpasa. — [EnekrponHuii pecype]. — Pexxum moctymy: http://
www. omskreg. ru/vestnik/articles/y1997-i3/a100/article. html
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MIPOBAKEHHS y KOHKPETHUX KPUMIHAIBHUX CIIPaBax, 1, sIK HACHiJOK, CTBO-
PCHHS MEBHOI CYJIOBO-CIITU01 TIPAKTUKH SK HU3KH aHAJIOTIYHHUX PIlICHB 3
TOTOXHHX MPABOBUX MUTaHb. I, MO-TpETE, TIIyMaYeHHS OIIIHHUX TOHSATH Y
PIIIEHHSX 10 KOHKPETHUX CIpaBax, siKi HAAICHI CHUJIOI0 MPEHEeHTY 1 €
OKPEMHUM JUKEPEJIOM KpUMiHaJIbHO-TIPOLecyatbHOro npasa. [lepimii Harpsm
€ xapaktepHuM Juist [lnenymy BepxosHoro Cyny Ykpainu; npyruit npura-
MaHHHUH, TOJIOBHUM YHHOM, OpraHaM J0CYJOBOTO PO3CIIiTyBaHHS, CylaM
3arajbHOI FOPUCAMKIIIT MEepIIoi, anessIiifHol Ta KacamiifHo1 iHCTaHIiH; i,
HapellTi, TpeTiii — npeporarusa €BPONEHCHKOTO Cyy 3 IpaB JIOAUHH.

PEIIEH3IT

Peunensis
Ha MoHorpadgir «IlopiBHAJIbLHE IPABO3HABCTBO
(mpaBoBi cucTemMu CBIiTY)» /
3a pen. O. B. 3aituyka, H. M. OnimeHko

Monorpadist «IlopiBHsIBHE MTPaBO3HABCTBO (IIPABOBI CUCTEMH CBITY)»
ATOTOBIICHA MPOBIIHUMHE (axiBISIMU y TaiTy31 TeOpii AepikaBH 1 IpaBa Ta
IIOPIBHSUIBHOTO IIPaBO3HABCTBA IHCTUTYTY nepxasu 1 npasa iM. B. M. Ko-
peuskoro HAH Vkpainu ta IHcTuTyTy 3aKoHonaBcTBa BepxoBHoi Panu
VYxpainu. Crnig 3a3Ha4UTH, 110 BOHA € JOTTYHUM HPOIOBKEHHSAM HayKOBOTO
MomyKy, po3noyaToro y Mmonorpagii «[lopiBHsAIbHE TPaBO3HABCTBO
(TeopeTHKO-TIpaBOBE JIOCIIKEHHS)», B SIKIH JOCIIKEHO IPUPOLY, CYTHICTB,
MOHSATTS Ta CTPYKTYPY IPAaBOBUX CHCTEM, METOJIOJIOTIFO MOPIBHSIIBHO-
IIPaBOBUX JOCIIJKEHb, LIIJISIXU Ta HAIPSAMU 30JMKCHHS HalllOHAIBHUX Ipa-
BOBHUX CHUCTEM. Y HOBOMY MOHOTpa(iqHOMY JOCIIJIKEHI aBTOPH MEePEHIILIN
JI0 aHaJli3y OCHOBHUX MPAaBOBHX CHCTEM 3 MO3ULIT Cy4aCHUX HAyKOBHX Ha-
MIPAMIB (aHTPOIIOJIOT], TEPMEHEBTHKH Ta CHHEPTETHKHU TIpaBa).

P03BHTOK Cy4acHOTO CBITY, 3HAYHI IEPETBOPEHHS, IO BiJI0YBAIOTHCS 5K
Ha piBHI OKPEMHUX HalliOHAILHUX MPABOBUX CUCTEM, TaK 1 HA MIXKHAPOJTHOMY
PiBHI, TOBO/ATH aKTyalIbHICTh Ta HEOOXITHICTh POBE/ICHHS MOPIBHSIIEHO-
MIPaBOBUX JIOCHIKeHb. BUKOpHUCTaHHS MOPIBHAIBHO-IPABOBOTO METOIY
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JIO3BOJISIE BUSIBUTH SIK CITUTBHI, TaK 1 0COOJHMBI PUCH OKPEMHUX MPABOBUX CHC-
TEM, y3arajJbHUTH BHCHOBKH CTOCOBHO TCHJICHIII PO3BUTKY IpaBa B CBITI.
[IporunesxHi 3a cBOIM 3MIiCTOM TeHIEHLIT - 1o6anizanii Ta yHigikauii B
Mpasi Ta CpoOH 30epeKeHHsI HalliOHAITBHOTO MPAaBOBOTO JIOCBITY, BAMAratoTh
BiJI KOMIIApAaTUBICTIB BU3HAYEHHS HAYKOBO OOTPYHTOBAaHHUX KPUTEPIiB iX
komnpomicy. CyyacHa IOpUIMYHA KOMIIAPATUBICTHKA BiAKpUBAE YHIKAJIbHI
MOXKITMBOCTI JIJIsl TIOPIBHSHHS PI3HUX MPABOBHX CHCTEM 1 CiMeH Ta BJOCKO-
HaJICHHS HallIOHAJIBHUX TIPABOBUX CHCTEM.

[Meprmii po3ain MmoHOrpadii MPUCBSYEHO POMaHO-TEPMAHCHKIN MPaBOBIi
ciM’i. ABTOpPH PETENBHO JOCII I ICTOPIO Tl CTAHOBJICHHSI Ta PO3BUTKY, CUCTEMY
JoKepedI MpaBa, IpaBa JIFOAWHM SK OHY 3 CYTHICHUX XapaKTePUCTUK CHCTEMH
KOHTUHEHTAJILHOTO TpaBa. Y okpeMoMmy naparpadi po3KpuTo 0COOIUBOCTI PO3-
BUTKY Ta OCHOBHI XapaKTePUCTHKH MPABOBOI CUCTEMH YKPaiHH, OOTPYHTOBAHO
POOUTBCST BUCHOBOK IO i MEPEXiIHAI XapakTep, OKPECIFOOThCS MPIOPUTETH
PO3BUTKY B yMOBaX 3arajlbHOEBPONEHCHKOI iHTerpaii. Briepiiie ceper BITUM3HAHMX
TMOPIBHSUTEHO-TIPABOBHUX JIOCITPKEHb IPOAHATI30BAHO JIOCBIJT CTAHOBJICHHSI IIPaBO-
BOI CHCTEMH IHIIOT TIOCTPAJITHCHKOT iepykaBu - PecryOniku binopycs, 110 103B0-
JISI€ OLIHUTY aJIETEPHATHBHI IIUISIXH PO30YI0BU NIPABOBOT CHCTEMH.

Jpyruit po3ain BUCBITIIIOE CTAHOBIIEHHS T PO3BUTOK, 0COOIMBOCTI
CUCTEMH IIpaBa Ta HOro JKepell, pO3yMiHHS IIPaB JIOJUHU B aHIJIOCAKCOH-
CbKill paBoBiii cim’i. Okpemuii maparpad NpUCBIYCHO MPABOBiH cucTeMi
CUIA, ne aBTOpH peTesibHO pO3IISHYIH i crienudivHi pucH y MOPiBHIHHI 3
AHIIICHKOIO MPAaBOBOIO cucTeMoro. 1le Ginblie po3MmupIoe ySBICHHS YATa-
4a Ipo JIaHy MPaBOBY CiM’FO aHaJIi3 OCHOBHHX PHC, €TAIliB PO3BHUTKY Ta 0CO-
6muBocTel paBoBoi cuctemu Kanasu.

AOCOIIOTHO BUIIPaBJAHUM Y Cy4aCHUX YMOBaX € NOPiBHIbHO-IIPABOBUI
aHaJi3 mopsj 3 HallilOHAJIBHUMHU NIPABOBUMH CUCTEMaMM HaJHAI[lOHAIBHUX
npaBoBUX cucteM. s YikpaiHu HalO1IbII aKTyaIbHUM B YMOBaX €BpOIIEH-
CBKOT IHTErpallii € TOCIiHKEHHS TPaBoOBOI cucTeMu €Bporieiicbkoro Corosy.
VY po3aii po3mIsSAar0TECS MTUTAHHS IPUPOAH Ta MPUHIMUIIB Ii€1 TPaBOBOT
CHUCTEMH, CYTHOCTI 11 (YHKIIIH, crienniku JpKeper mpasa, OKPECTIOITHCS
NEePCIIEKTUBY PO3BUTKY. ABTOPH pOOJISTH BUCHOBOK IIPO BaXKJIUBICTh Ta HEO0-
X1IHICTh MTOJAIBIIOT HAYKOBOT PO3POOKH CYyTHOCTI | MEXaHi3MiB JIii MpaBOBOT
cucremu €Bporeiicbkoro Coro3y 1Jist pO3yMiHHS PO3BUTKY Cy4acHOTO JIEMO-
KpPaTU4HOTO MPABOBOTO MTPABOIIOPSIIKY.

Oco0nuBicTio 1iei MoHOTrpadii € Te, Mo IpeAMeT i1 JoCIiKeHHS He 00-
MEKY€ThCS TPAAULIIHUM aHai30M KOHTHHEHTAJIbHOI Ta aHIVIOCAKCOHCHKOT
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MIPaBOBHUX CHCTEM. ABTOPH MPUILTHIN HAJISKHY YBary MajgoI0CIiKSHUM Y
BITYM3HSHINM HayIli IPAaBOBUM CHUCTEMaM PEIIIriifHOTO MpaBa Ta TPaJnuliifHO-
ro npasa. [I03UTHBHOIO PHUCOIO AOCIIIHKEHHS € MOI0JIAHHS TPAAULIIHHOTO,
aJie HayKOBO HEOOT PyHTOBAHOTO ITiIXO/1Y, BIJIIIOBITHO JI0 SIKOTO ITPaBOBi CHC-
TEMHU TPAAUIIHHOTO Ta PENITiHHOTO MpaBa 00’ €JHYBAIUCS Yy MeKaxX OJHi€T
paBoBoi ciM’1. Y cydacHii HayKoBiif JliTepaTypi apryMeHTOBaHO AOBElCHA
TIO3HMIIisS, IO MIXK PEIrifHUMU Ta TPAJUIIHHIM IIPABOBUMH CHCTEMaMH He-
Mae€ Maike HiY0oro CIIBHOTO, M0 J03BOJISUIO O TaKe IMOETHAHHS.

Cepen cucteM peliriiiHoro npasa po3nIsIaloThCsS TPU CUCTEMH - MYyCYJlb-
MaHCBKOTO, 1HAYCHKOTO Ta iyAeichbKOro Mmpasa, sIKi aBTOPH HO€EIHYIOTh Y
€JIMHY CiM 10 peltiriiiHoro npasa. [1ocmiIoBHO aHAIlI3yOThCSI BAHUKHEHHS Ta
PO3BUTOK KOKHOI 3 TIPABOBHX CiMEH, 0COOMBOCTI CTPYKTYPH Ta 3aCTOCYBaH-
Hs1 JDKepell TpaBa, BIIMIHHOCTI y IPaBOPO3YyMiHHI. AKIIEHTY€EThCS yBara Ha
IHIIOMY PO3YMiHHI OHATTS IpaB JIIOJUHU B PENIrifHUX cUCTEMax y IOpiB-
HSHHI 3 POMaHO-T€PMAHCHKOIO Ta aHIVIO-aMEPUKAHCHKOIO0 CUCTEMaMH.

VY Mexax cimM’1 TpauIiiHOTO MpaBa JIOCIIPKYIOTHCS TIPABOBI CHCTEMU
KHTACBKOTO0, SITOHCHKOTO Ta a)pUKAHCHKOTO 3BUYA€BOT0 MpaBa, crienudika
X IpaBOPO3yMiHHS Ta IPABO3aCTOCYBaHHS1, HEOJHO3HAYHHIA JIOCBI]] IPABOBUX
pedopmM, mo po3nodanucst y XX CTONITTI.

BucHoBKkwH, 3po6ieni aBropamu MoHOTpadii, 0a3yroThCsl HA BUKOPUCTAH-
HI IIUPOKOT JKePETbHOI 0a3u JOCIIKEHHS, 30KpeMa 1HO3EMHHX MepIIo-
JOKEpell, Ta MalOTh BUCOKY HAyKOBY I[IHHICTb.

BomHouac, sik 1 Oynb-sike HayKOBE JIOCIIIKSHHS, MOHOTpadisi BUKJIMKAE
MIeBHI 3ayBakeHHs. Tak, aHalli3 OKPEeMHUX IPaBOBUX CHCTEM Ta IMPABOBHX
cimeli OyB Ou OLIBLI I'PYHTOBHUM, SIKOM aBTOpaMH OKpeMo OyJI0 cucTeMaTH-
30BaHO HAWTOJIOBHIIII PUCH IIUX crcTeM. HeoOrpyHTOBaHUM TaKOXK € Biji-
CYTHICTh KAHOHIYHOT'O TpaBa CepeJl CUCTEM PEIIiTIHOT MpaBoBoi ciM’1, Xoua
BOHO 3/1MICHMIIO HAOUIBIINIA BIUTUB HA CTAHOBIICHHS T4 PO3BHUTOK KOHTH-
HEHTAJIBLHOTO MpaBa, a TOMY € HaHOUTBII IIIKaBUM JUTS YKPaiHCBKOTO YUTa-
ga.

[lincymMoBytOuM BUKJIQZ€HE, MO’KHA KOHCTATyBaTH, 1110 BUJAHHS MOHO-
rpagii «[TopiBHsUIbHE TPaBO3HABCTBO (ITPABOBI CUCTEMH CBITY )» 32 pe/IaKili-
eto O. B. 3aiiuyka, H. M. OHIiIIEHKO € BUSHAYHOIO MOAI€I0 Y HAYKOBOMY
JKHUTTI T4 CBITYUTH TPO Te, 0 B YKpaiHi pOpMyeThCs MOTYKHA IIKOJA T10-
PIBHSIBHOTO TIPABO3HABCTBA

Biue-npesunent AIlpH Ykpaiun,
3aBinyBa4 kadeapu Teopii qep:kaBH i npaBa

HauionaabHoi opuanyHoi akagemii Ykpainu
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imeHi fIpociiaBa Myaporo, 1OKTOp IOPHAMYHHX HAYK,
npogecop, akagemik AIIpH Ykpainu

O. B. llerpumun

HayanbHUK ynpaB/aiHHS IUIAHYBaHHS

i KoopauHaUil NPaBOBHUX J0CJiIKeHb

AllpH Ykpaiunun,

JOLIEHT Kadeapu Teopii AepaxaBu i npaBa
HauionajabHol opuanyHoi akaaemii Ykpainu
imeni SIpocsiaBa Myaporo,

KAHAHAAT IOPUANYHUX HAYK, JOUEHT

J.B. Jlyk’siHoB

AKTYyaJIbHe T0CJIiIKeHHSA
NMPABOBUX ACHEKTIB IHBECTUUINHOI AisIHOCTI
y CiJIbCHbKOMY rOCIoaapcTBi

Bumasaunreom «HOpuanana gymka» y 2008 p. Oyiro BUAaHO KOJICKTHB-
Hy MOHOTpadito «IHBecTHII{HA AisSUTEHICTH B CITHCHKOMY TOCIIOAPCTBI:
[PaBOBI ACMIEKTH» ', MIATOTOBIIEHY CITIBPOOITHUKAMH BiyIiiy pobiiemM arpap-
HOT'0, 3¢MEJIbHOIO Ta €KOJIOT1YHOTO NpaBa IHCTUTYTY JepikaBu 1 IpaBa iMeHi
B. M. Kopenskoro HAH VYkpainu. Ciij 3a3Ha4uTH, M0 CIIBPOOITHUKAMU
BOTO BiAJAUIY MOCTIHHO JOCTIKYIOTHCS HaOLIbII aKTyaldbHI cy4acHi
npoOiemMu pehopMyBaHHS arpapHuX 1 3eMeabHUX BijiHOCHH. [1po 11e cBij-
4yaTh, 30KpeMa, Taki ony0JikoBaHi KoineKTuBHI MoHOTpadii «IIpobremu
IIpaBa BJIACHOCTI Ta TOCIOAAPIOBaHHs y clibcbkoMy rocrnopapctsi (Kuis,
2001 p.), «OpranizaiiifHo-TipaBoBi MUTaHHs arpapHoi peopmu B YKpaiHi»
(Kwuis, 2003 p.), «OpranizamiifHo-npaBoBi 3acagy PO3BUTKY arpapHoro i
3eMeJIbHOTO PUHKIB B Ykpaini» (Kuis, 2006 p.) Ta iH. ABTOPCEKAM KOJICKTH-
BOM IIPH HANMCaHHI 3a3HAYEHOTO BUJIAHHS KEPYBaB BIIOMHUIA BITUM3HSIHHN
BUEHUII-IIpaBO3HaBElb, YICH-KOpecoHaeHT HanioHanpHoi akaaemii Hayk
VYkpainu, akageMik AxaJaemii MpaBoBUX HayK YKpaiHH, JOKTOP IOPUANYHUX
Hayk, npodecop B. I. Cemuuk.

AKTYyalbHICTB 1 CBOE€YACHICTh BUJIAHHS pelleH30BaHO1 MOHOTpadii Ta

! TuBecTHIINHA TISUTBHICTD B CLTBCHKOMY TOCIIOIAPCTBI: MPaBOBi acekT: MoHO-
rpadis / 3a pen. B. I. Cemunka. — K., 2008. — 252 c.
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MIPOBE/ICHOTO HAYKOBISIMU JIOCITIJPKEHHS He BUKJIMKAE )KOIHUX CYMHIBIB. 3a
YMOB, KOJIU arpapHe BUPOOHHIITBO HEMOXKIMBE O3 3aly4eHHs J0CTaTHBOI
KUIBKOCTI (DIHAHCOBUX Ta 1HIIMX MaTepiallbHUX PECypCiB, IPABOBi aclEKTH
IHBECTHIIIITHOT JISUTBHOCTI B CIJTLCHKOMY TOCIIOJIAPCTBI HA0YBAIOTh MPAKTHY-
o HOTO 3HAYEHHS.

XapakTepusywouu 110 MOHOrpadit, nepeaycim
CJIiJT BKAa3aTH Ha BJIAJIO MiAI0paHy CTPYKTypy pOOOTH.
Bona BMminTye BCTyT, IT’ITh PO3/ILITIB Ta BUCHOBKH, SIKi
¥ OXOIUTIOIOTh BC1 OCHOBHI MUTaHHS [IPaBOBOTO PETYIIIO-
BaHHSI IHBECTHUIIIHOT JIISUTBHOCTI B CIJTLCHKOMY TOCITO-
JIAPCTBI Ta MICTATH MPOIIO3UIIIT 11010 Y0CKOHAJICHHS
BIJIMOBIIHUX MTPABOBUX MPUITUCIB.

[epumii po3ain MmoHorpadii «[HBecTHIIIHA TOITHKA 1 TIPaBO B arpapHii
chepi» Mae 3araTbHOTCOPETUYHNN XapakTep 1 3aKiIaJac MiIBAIMHH IS
BCHOT'0 IOZAJIBLIOTO JOCIIIKEHHS. Y HbOMY OKPECIIEHO CTaH Ta IePCIeKTH-
BU 1HBECTYBaHHS CUIBCHKOTO TOCIOApCTBa YKpaiHu, TEOPETHYH] aCeKTH
3a0e3rneveHHs! 1HBECTHLIN B arpapHy cdepy YKpaiHH Ta 0XapaKTepu30BaHO
CYTHICTB IHBECTHIIIHHUX TIPaBOBiAHOCHH. CIIiJI MiATPUMATH OO PyHTOBAHHIA
BHCHOBOK IIPO HEOOXiHICTh BUOKPEMJICHHS IHBECTUIIHHOT isTEHOCTI B
ATIK, y T. 4. y CUTbCBKOMY TOCITOJJApCTBI, @ CYKyITHOCTI HOPM, SIKHMH BOHA
PETYIIOEThCS, B OKPEMUIT IPABOBUM 1HCTUTYT — 1HCTUTYT arpOiHBECTHIIIH-
HOTO IpaBa B CUCTEMIi Cy4acHOTO arpapHOro npasa i 0IHOYaCHO B aHAJIOT14-
HUH IHCTUTYT IHBECTHLIIHHOTO TpaBa.

HactymHuit po3ain po3misiayBanoi podotn «OcoOInBOCTI MTPaBOBOTO
peryIIOBaHHS 1HBECTHUIIMHOT AISUTBHOCTI 1 pearizallii BITYM3HSIHOTO Ta 1HO-
3eMHOTI'0 iHBECTYBaHHS CLIbCHKOTO FOCHOAAPCTBA» IPUCBAYCHUI BUCBITIICH-
HIO IMPOKOTO KOJIa MUTaHb, a CaMe: IPABOBOTO PETYIIOBAHHS 1HBECTULIHHOT
JiSUTBHOCTI Y CUTBCBKOMY TOCIIOAAPCTBI, MPABOBOTO PEXXUMY 1HO3EMHHX 1H-
BECTHIIIH Y CUTBChKE TOCTIONAPCTBO, MMPABOBUX aCIEKTIB JisUTbHOCTI Arpap-
HOTO (hoHay Ta DOHAY arpapHUX CTPAXOBUX CYOCHJIH SK CHEIHPIIHIX
cy0’€KTIB IHBECTYBaHHsI, TapMOHi3allii 3aKkOHOAaBCcTBa YKpainu 0 Bumor €C
ta COT mono sKocTi Ta 6€3MeKu ClIbChKOroCHoAapChKOi MPOAYKIi Ta Xa-
PAKTEPUCTHUKH JIOTOBOPY SIK HAHOUIBII ONTHUMAaIbHOT TPaBOBOI (hOpMHU 1HBEC-
TUIIAHOI JISTIBHOCTI Y CIIbCHKOMY TOCTIOAAPCTBI. XapaKTepUCTHKA OCTaHHIX
ACTIEKTIB K BAXJINBHX YMHHUKIB 3aydeHHS IHO3EMHHUX 1HBECTHILIH 10
arpapHoi cepu eKOHOMIKM YKpaiHU 3Ha4HO MiJBUILY€ IPAKTHYHY L{IHHICTh
peneH30BaHoi poOOTH, OCKIIBKH JO3BOJIIE PO3KPUTH OCHOBHI HANpsAMH, 3a
SIKMMHU Ma€ WTH yIO0CKOHAJICHHS HAalllOHAJILHOTO 3aKOHO/IaBCTBA.

3Bakaroun Ha HeaOWsIKe 3HAUYCHHs PaBOBHX 3ac00iB y cdepi opranizarii
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HaJIS)KHOTO BUKOPHCTAHHA 36MEJb CiIbCHKOTOCIOAAPCHKOTO MPU3HAYCHHS,
BMIIIIEHHS Y pelieH30BaHy MoHorpadiro posairy 3 «IIpaBoBi npobiemu 3a-
JIy4eHHS IHBECTULIH y cpepy BUKOPUCTAHHS 3€MeJIb CLILCHKOTOCIIOIAPCHKOTO
HPU3HAYEHHS» € BEJIbMU aKTyallbHUM 1 CBOEYaCHUM. Y JaHOMY PO3/1iji OKpec-
JICHO TPaBOBI MPOOIeMU POPMYyBaHHSI IHBECTHIIHOT IPUBAOIMBOCTI 3eMEITh
CUITBCHKOTOCIIOAAPCHKOTO MPU3HAYSHHS], TUTaHH 0OMEXEHHS IPaB 1HO3EMHUX
1HBECTOPIB y cepi CLIIbCHKOTOCIIONAPCHKOTO BUKOPUCTAHHS 3€MEIb, IMOTEKN
3eMelb CiJIbCHKOTOCIOAAPCHKOTO MPU3HAUCHHS SK TOCIOIapChKO-ITPaBOBOT
KOHCTPYKIII 3aly4eHHs IHBECTHULIN y CUIbChKE TOCIIONAPCTBO Ta IIATH 3a
3eMJII0 B KOHTEKCTI 31 ICHEHHS 1HBECTHUIIN y 3aX0/IM 1010 3a0e3eUeHH;s
e(heKTUBHOTO BUKOPUCTAHHS Ta OXOPOHH 3EMellb.

3Ba)karouu Ha O0COOJHBY 3HAYYIIICTh HAJICKHOTO (DYHKI[IOHYBAHHS BiJ-
HOCHH Y Tally3i COLIaIbHOTO PO3BUTKY Cella, 3a0e3IeUeHHs HaJIeKHOTO CO-
MiaJIbHOTO CEPEIOBHINA JUTS CLITBCHKIX MEIIKAHINB 1 PO3BUTOK CIITHCHKOTOC-
MOJIapChKUX KOOTIEpaTHBIB, MaTepiall, MoJaHnuii y po3aini 4 monorpadii
«OcobaMBOCTI 3aJTy4eHHS IHBECTHUIIIN y COIIaIbHUX PO3BUTOK Cela 1 Clilb-
CBKOTOCIIOZAPCHKY KOOIEPAIIit0y, € BaXKITMBHM.

3akmouHul po3in S MoHorpadii «3armodiraHHs 30BKUBaHHAM y cdepi
ino3emHoOro iHBecTyBaHHS B AIIK) mpucBs9eHN BUCBITICHHIO TUTAHb
MPOTHIIT 3IIOBKMUBAaHHAM y cdepi iHozemHoro inBectyBanHs B AIIK Ta no-
CJII/PKEHHIO LIJISIX1B BAOCKOHAJICHHS MEXaHi3My IIPOTHIT BKa3aHUM 3JI0BXKH-
BaHHSIM. BayKJIMBICTh IILOTO PO3JIUTY MIJIKPECIIOETHCS TUM, IO 0€3 yCyHEHHS
3JI0BKHBaHb y c(epi IHBECTULIIIHOT AisITBHOCTI, HAJISKHOTO (DYHKI[IOHYBaH-
HS arpapHOTO CEKTOPa SKOHOMIKH JOCSTTH HABPS/] UM BIACTHCA.

Yei po3ninu MoHOrpadgii HarMcaHi aBTOpaMu 3 LIMPOKUM BUKOPUCTaHHAM
3MICTy HE TIIBKHM 3HAYHOI KUTBKOCTI aKTiB 3aKOHOJIABCTBA, a i MiI3aKOHHHUX
Ta BiJOMYMX HOPMATHBHO-IIPABOBUX aKTIB, 110 HAAA€ i MPaKTUYHOI CIIps-
MOBaHOCTI.

Crij Bii3HAYMTH TMOOKUI HAYKOBH 3MICT MOHOTpadii, Ha CTOPIHKAax
SIKOT MICTSITBCSI BiJITIOBIIHI TOCHJIAHHS HA BUJIAHHS OCTAHHIX POKIB 13 arpap-
HOT'O Ta 36MeJIbHOI0 3aKOHOABCTBA 1 ITpaBa.

[Ipote ciij Bka3aTy i Ha OKpeMi HeJIOTIKH Y¥ CITIPHI MOMEHTH, BUSIBJICH]
MIpU 03HAMOMIIEHHI 3 PEIIeH30BaHO0 MOHOTpadi€ero.

Tak, npu BUBUEHHI IHBECTHLIMHUX MPABOBIIHOCUH y MOHOTpadii Ha
CTOpiHIN 27 CTBEPKYBAIOCS, 110 33 HANPsIMAMUA BUKOPUCTAHHS 1HBECTHUIT
BKJIQJIAl0THCS B CLIBCBHKE FOCIIOAAPCTBO B LIJIOMY a00 B HOr0 OKpeMi CTPYKTY-
NepepOOKH 1 TiIBUILICHHS SIKOCT1; TPAHCIIOPTYBAHHSI, 30epiraHHs i peasizailito;
3a0e31eyeHHsI BAPOOHUIITBA HOBUMU TEXHOJIOTISIMU, CEJICKIIITHUMHU JIOCSTHEH-
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