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HAYKOBA PAJIA BICHUKA

Bacuab Taniii — 10KTOp FOpUIMYHUX HayK, Tpodecop, akagemik HAH Ykpainu ra HAIIpH
VYkpainu (ronosa HaykoBoi paau) (HauioHanbHUI 10OpUANYHUE yHIBEpCHTET iMeHI SIpociiaBa
Mynporo, Ykpaina);

FOpiii Baynin — noxrop opuanyHnx Hayk, npodecop, akagemik HAITpH Ykpainu (Hatio-
HaJIbHUH IOpUIMYHHUN yHIBepcuTeT iMeHi SIpociaBa Mynporo, Yipaina);

FOpiii BuTak — 10KTOp IOPUAMYHUX HAyK, Tpodecop, akagemik HATIpH Ykpainu (Hatio-
HaJIbHUH IOpUIMYHHUN yHIBepcuTeT iMeHi SIpociaBa Mynporo, Yipaina);

BsiuecsiaB bopucoB — OKTOp IOpUINYHKX Hayk, npodecop, akaaemik HAIIpH VYkpaiun
(HayxoBo-nmociiiHAN 1HCTUTYT BUBUCHHSI IPOOJIEM 3JI0YMHHOCTI iMeHi akagemika B. B. Cra-
mmca HanionanbHoi akajeMii MpaBoBUX HayK YKpaiHu, Ykpaina);

Bosogumup Tapamyk — JOKTOp IOpUAMYHHUX HaykK, Npogecop, UICH-KOPECHOHISHT
HATIIpH VYkpainn (HauioHanbHuil ropunuyHuil yHiBepcuTeT imeHi SlpocnaBa Mynporo,
VYkpaina);

Boaogumup lNomina — nokTop ropuandHux Hayk, npodecop, wieH-kopecrnonaeHT HAIIpH
VYkpainu (Harionansuuii ropuguaHuii yHiBepeuTeT iMeHi SIpociasa Mynporo, Yipaina);

Bosogumup l'oHYapeHKo — JOKTOp IOpPUAMYHUX Hayk, npodecop, akaxemik HAIIpH
VYkpainu (Harionansuuii ropuguaHuii yHiBepeuTeT iMeHi SIpociasa Mynporo, Yipaina);

Mukosia [HIIMH — TOKTOP IOPUANYHUX HayK, mpodecop, akaaemik HATIpH Ykpainu (Ku-
TBCBHKHIA HaIllOHAIBHUH yHIBepcuTeT iMeHi Tapaca IlleBucHka, YkpaiHa);

Oxcana Kamrina — 10KTOp IOpHIMYHHX HayK, Ipodecop, wieH-kopecnonaeHt HAIIpH
VYkpainu (Harionansuuii ropuguaHuii yHiBepeuTeT iMeHi SIpociasa Mynporo, Yipaina);

Cepriii KiBasioB — 10kTop ropunnuHix Hayk, npodecop, akagemik HAIIpH Ykpainu (Ha-
[ioHATBHUH yHIBepcuTeT «Ofechka IOpHIUYHA aKaaeMisy, YKpaiHa);

BsiuecsiaB Komapos — kanauar opuindHuX HayK, npogecop, akanemik HAIIpH Yipaiun
(Hamionanbuuit ropuauaHuii yHiBepcuTeT iMeHi SIpociaBa Mynporo, Yipaina);

Ounexcanap Kpynmuan — nokrop ropunuuHux Hayk, npodecop, akagemik HAIIpH Ykpa-
fun (HayxoBo-mocCiiiHUil IHCTUTYT NMPUBATHOTO TpaBa 1 MiJNPHUEMHUITBA IMEHI akajeMmika
@. I'. Bypuaka HarrionansHoi akageMii IpaBoBUX HayK YKpaiHu, YKpaiHa);

Mukosa KyuepsiBeHKo — TOKTOp IOpUAMYHUX HayK, podecop, akanemik HATIpH Ykpai-
uu (HarmionaneHuit ropunnvHuil yHiBepcuTeT iMeHi SIpocinaBa Myaporo, YkpaiHa);

Bacuab Hop — noxrop ropunuuHux Hayk, npogecop, akanemik HAIIpH Ykpainu (JIbBiB-
ChKUI HaIllOHAJIBHUHN YHIBepcuTeT iMeHi [Bana ®Opanka, Ykpaina);

Ouiena OpJIIOK — JOKTOP IOPUANYHUX HayK, npodecop, akanemik HAIIpH Ykpainu (Hay-
KOBO-/IOCIIIIHMH IHCTUTYT IHTEJIEKTYaIbHOI BiacHOCTI HanioHanbHOT akajemil mpaBoBUX HayK
Vkpainu, Ykpaina);

Muxkoua [1anoB — 10KTOp IOPUINYHKX HayK, podecop, akagemik HAIIpH Ykpainu (Ha-
LIOHAJILHUH IOpUIMYHKI YHIBepcuTeT iMeHi SIpociaBa Myzaporo, Ykpaina);

Bosogumup Inaumyyk — JOKTOp IOPWAMYHUX HaykK, MPOodecop, WICH-KOPECHOHISHT
HAITIIpH VYxpainu (HaykoBo-mociianuii iHcTuTyT iH(GopMarnku 1 npasa HauioHanbHoi akase-
Mii IpaBoOBHX HayK YKpaiHu, Ykpaina);

Cepriii [Ipuaunko — nOKTOp IOPUANYHUX Hayk, mpodecop, akagemik HAIIpH Ykpainu
(Bumia xBauigikaniiiHa komicist cyaiB Ykpainu, Ykpaina);

Merpo PaGinoBu4 — nH0KTOp IOpUAMYHUX HaykK, npodecop, akanemik HAIIpH VYkpainu
(JIbBiBCHKMIT HalIOHATIBHUH yHIBepcHUTET iMeHI IBaHa ®Ppanka, YkpaiHa);
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BsiuecnaB Pym’sinneB — TOKTOp FOpUINYHIX HAyK, ipodecop, wieH-kopecnonaeHT HATIpH
VYkpainu (Hationansnuii topunnunnii yniBepcurer imeHi SIpociaBa Mynporo, Ykpaina);

Ounexcanap CBATOUBbKHII — TOKTOp IOPUAWYHAX Hayk, mpodecop, akagemik HAIIpH
VYkpainu (BugaBHUITBO «IIpaBo Ykpainm», Ykpaina);

Amnaroutiii CesliBaHOB — JIOKTOp IOPUIMYHHX HayK, podecop, akaaemik HATIpH Ykpainu
(BepxoBHa Pama Ykpainu, Ykpaina);

Inna Cnacubo-®areeBa — JIOKTOp OPUIMYHHMX HayK, Hpodecop, 4IeH-KOPECHOHICHT
HAIIpH VYxpaian (HamiomanmsHuil fopunudamii yHiBepcuteT iMeHi SIpocmaBa Mymporo,
VYkpaina);

Bosogumup Tuxuii — J0KTOp IOpHIMYHHUX Hayk, npodecop, akaaemik HATIpH Ykpainu
(HamionanbHa akazeMist MpaBoBHX HayK YKpaiHW, YKpaiHa);

IOpiii Hlemiryyenko — TOKTOp IOPHIMYHUX Hayk, ipodecop, akanemik HAH Ykpainu ta
HAIIpH VYkpainu (InctutyT nepxasu i mpasa imeHi B. M. Kopenpkoro HartionanpHOT akagemii
Hayk Ykpainu, Ykpaina);

Muxaiino Hlyasra — 1oKTOp IOPUANIHUX HAYK, Ipodecop, wieH-kopecnonaeHT HATIpH
VYkpainu (Hanionansuuii ropuaunaanii yHiBepcuteT iMeHi SIpocnaBa Myaporo, Ykpaina).

PEJIAKIITHA KOJIET TSI BICHUKA

Ounexcanap [eTpuimH — TOKTOp IOPUINYHUX HayK, mpodecop, akagemik HATIpH Ykpa-
Hu (rosoBa penakuiiinoi konerii) (HaunionansHa akaiemis IpaBoBUX HayK YKpaiHu, Ykpaina);

KOpiii bapadam — goKTOp IOPHIMYHUX HAyK, mpodecop, wieH-KopecrnoraeHT HATIpH
VYxpainu (Harionansanit ropuguaHnii yHiBepenuTeT iMeHi SIpociaBa Mynporo, Ykpaina);

Banentnna BopucoBa — kaHanuaaT IOPHIMYHHUX HayK, podecop, 4IeH-KOPECHOHIEHT
HAIIpH VYxpaian (HamionanmsHuil fopunudamii yHiBepcuteT iMeHi SIpocmaBa Mymporo,
Vkpaina);

AmnaroJiii I'eTbMaH — TOKTOp IOPUANYHUX HayK, mpodecop, akagemik HAIIpH VYkpainu
(Hamionanbuuit ropuauaanil yHiBepeuTeT iMeHi SIpociaBa Mynporo, Yipaina);

Bornan osioBKiH — OKTOp IOpUAMYHUX Hayk, qoueHT (HarioHansHuil 1opuandHuil yHi-
BepeuteT iMeHi SIpociaBa Myaporo, Ykpaina);

Kocrsintun I'ycapoB — 10KTOp I0pUANYHUX HayK, ipodecop (HamioHanbHuii 10puandHuii
yHiBepcuTeT imMeHi Spociaasa Myzaporo, Ykpaina);

Haranist I'yropoBa — nokTop ropuandHux Hayk, npogecop (IlontaBcbkuil ropuandHui
iHCTHTYT HamioHamsHOTO IOpHANYHOTO YHIBEpCHTETY iMeHi SIpociaBa Myzaporo, Ykpaina);

Bosogumup ’Kypaseab — TOKTOp I0OpUANYHUX HayK, pogecop, akagemik HAIIpH VYkpa-
Tau (HamionanpHa akageMis MpaBOBUX HayK YKpaiHu, YKpaina);

JAmMutpo 3aanxaiiao — ToKTop IPUINIHAX HayK, mpodecop, uneH-kopecnonaeHT HATIpH
VYkpainu (Hanionansuuit ropuguaHuii yHiBepeuTeT iMeHi SIpociiaBa Mynporo, Yipaina);

AmnaroJiii Kocrpy6a — noxrop ropuamgHux Hayk, noueHT ([IpukapmaTchkuii HamioHamb-
HU yHiBepcureT imeHi Bacnia Credanuka, Ykpaina);

Haragia Ky3HenoBa — 10KTOp IOpUAMYHEX Hayk, mpodecop, akagemik HATIpH Vkpainu
(KuiBcpkuii HartioHambpHUH yHiBepcuteT iMeHi Tapaca IlleBuenka, YipaiHa);

Bacuib Jlemak — JOKTOp IOpHAMYHMX Hayk, mpodecop, wieH-kopecnonaeHtr HATIpH
Vikpaian (YKTopoacbkuid HalliOHATBFHIH YHIBEPCHTET, YKpaiHa);

Ipuna Jlykau — 10KTOp IOpUIMYHUX Hayk, npodecop (KuiBchkuii HallioHaIbHUI YHIBEp-
cuteT iMeHi Tapaca IlleBuenka, Ykpaina);
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JAmvutpo JIyk’siHOB — NOKTOp IOPUAMYHUX HAyK, JOLEHT, uieH-kopecnonaeHT HATIpH
Vkpaiuu (HanionanbHa akajeMis IpaBOBHX HayK YKpaiHu, YKpaiHa);

Cepriii MakcuMoB — TOKTOp IOPUIUYHUX HayK, mpodecop, wieH-kopeconaeHT HAIIpH
VYkpainu (Hanionanbuuit ropuguuHuii yHiBepeuTeT iMeHi SIpociasa Mynporo, Yipaina);

IBan Ha3zapoB — nokTop opuINYHUX HAyK, noueHT (Hamionansauid ropuanIHAN yHIBEp-
curert imMeHi SpociaBa Myaporo, Ykpaina);

Bacuab HacTiok — 1OKTOp IOpUAMYHUX HaykK, mpodecop, uneH-kopecnonaent HATIpH
VYkpainu (Hanionansauit ropuguaHnii yHiBepenuTeT iMeHi SIpociaBa Mynporo, Yipaina);

Map’sina [1i1eHI0K — TOKTOp IOPUIMYHKX HAYK, CTapIluii HayKoBHi criiBpoOiTHUK (Hayko-
BO-IIOCIITHAH 1HCTUTYT MPUBATHOTO TIpaBa i MiaIpueEMHUITBA iMeHi akanemika @. I. Bypuaka
HarionaneHo1 akazeMii mpaBoBUX HAayK YKpaiHu, YKpaiHa);

CaiTnana Cepborina — JOKTOp IOpHINYHUX HayK, JOLEHT, WieH-KopecrnouaenT HAIIpH
VYkpainu (HamionanbHa akazeMist IpaBoBUX HayK YKpaiHH, YKpaiHa);

Bauepiii IlleniTbKko — HOKTOp IOpUIMYHUX HAyK, mpodecop, akagemik HAIIpH VYkpainu
(Hamionanbsanii ropuauaanii yHiBepeuTeT iMeHi SIpociaBa Mynporo, Yipaina);

Oubra Inio — 10KTOp IOPUINYHKX HayK, Tpodecop, wieH-kopecnongenT HAIIpH Ykpa-
Tan (HamionansHuil TopuamaHui yHiBepcuTeT iMeHi SpocimaBa Mymaporo, Ykpaina);

IBan SIkOBIOK — JIOKTOp IOPHIMYHMX Hayk, npodecop (HamioHanbHui FOpUIUYHUN YHI-
BepcuteT iMeHi SpocmaBa Mynporo, Ykpaina);

Outer SIpomeHko — JOKTOp IOPUAMYHUX Hayk, npodecop, wieH-kopecnonnenT HAIIpH
VYkpainu (Hanionanbuuii ropuguuHuii yHiBepceuTeT iMeHi SIpociasa Mynporo, Yipaina);

KOpren Ba3zenoB — nmpodecop (IHCTUTYT iHO3EMHOTO Ta MiYKHapOIHOTO IIPUBATHOTO TIpaBa
imeHi Makca [Tnanka, Himeuunna);

Biabsim Egiot Batiep —ipodecop (ILxoma mpasa, Yaisepcutet mrary [lencnmssanis, CILIA);

Cranicaas Byka — npogecop (bantiiiceka MibkHapoaHa akazaemis, Jlarsis);

Yab6a Bapra — npodecop (IHCTHUTYT NMpaBOBUX HOCIIIKECHb, YTOPChKa akajeMis Hayk,
VYropmuHa);

Tomac JlaByJic — npodecop (FOpuanunuii hakynpret, BUTbHIOCHKUIT IepyKaBHUN YHIBEP-
cutert, JIuTBa);

Tanen Kepikmae — npodecop (Illkona npasa, TayuniHHCHKHH TEXHIYHUI YHIBEPCUTET,
Ecromnis);

Paiinep Kyabmce — npodecop (IHcTHTYT iHO3€MHOTO Ta MiXXHAPOIHOTO IIPUBATHOTO TIpaBa
imeni Makca [Tnanka, Himeuuunna);

Homike Kypymicasa — npodecop (IlIkona npasa, Yrisepcurer Bacena, SInowis);

CHerosne MatraneHe — podecop (YHiBepcuteT iMeHi Mukonaca Pomepica, JIutsa);

I3adena Cxromepcebka-MyxoBebka — mpodecop (Jlomsunacrknii yaiBepeuter, [lonpmia);

Kupuiao TomameBcbKHii — TOKTOp I0pUANYHUX HaykK, AoueHT (LleHTp Tpynosoro npasa
MixnapospHoro yHisepcutety « MUTCO», Pecniybnika bisopycs);

Xanc Ioaxim Ipamm — ipodecop (Inctutyt CximHOTO MpaBa YHIBEPCUTETY TEXHOIOTII,
6i3Hecy 1 qu3aiiny, Himeyuunna);

Tomac Kuapo — mpodecop (Bapmascrkuit yaiBepcuret, [lompima);

Teodinb Accaep — nmpodecop (YuiBepcuter CrpacOypra, @paniis);

Karepin Mea — nmpodecop (Jlicaboucrkuii yaiBepeuteT, [lopryraiis).




SCIENTIFIC COUNCIL OF THE HERALD

Vasyl Tatsii — Doctor of Juridical Science, Professor, Academician of the National Academy
of Sciences of Ukraine and the National Academy of Legal Sciences of Ukraine (Chairman of the
Scientific Council) (The Yaroslav Mudryi National Law University, Ukraine);,

Yurii Baulin — Doctor of Juridical Science, Professor, Academician of the National Academy of
Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, Ukraine);

Yurii Bytiak — Doctor of Juridical Science, Professor, Academician of the National Academy of
Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, Ukraine);

Viacheslav Borysov — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Scientific and Research Institute for Study of Crime Prob-
lems named after Academician V. V. Stachys of the National Academy of Legal Sciences of Ukraine,
Ukraine);

Volodymyr Garashchuk — Doctor of Juridical Science, Professor, Corresponding Member of
the National Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law Univer-
sity, Ukraine);

Volodymyr Golina — Doctor of Juridical Science, Professor, Corresponding Member of the
National Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University,
Ukraine);

Volodymyr Goncharenko — Doctor of Juridical Science, Professor, Academician of the Nation-
al Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, Ukraine);

Mykola Inshyn — Doctor of Juridical Science, Professor, Academician of the National Academy
of Legal Sciences of Ukraine (The Taras Shevchenko National University of Kyiv, Ukraine);

Oksana Kaplina — Doctor of Juridical Science, Professor, Corresponding Member of the Na-
tional Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University,
Ukraine);

Sergii Kivalov — Doctor of Juridical Science, Professor, Academician of the National Academy
of Legal Sciences of Ukraine (The National University "Odessa Academy of Law", Ukraine);

Viacheslav Komarov — Candidate of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, Ukraine);

Oleksandr Krupchan — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Scientific and Research Institute of Private Law and Entre-
preneurship named after Academician F. G. Burchak of the National Academy of Legal Sciences of
Ukraine, Ukraine);

Mykola Kucheriavenko — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, Ukraine);

Vasyl Nor — Doctor of Juridical Science, Professor, Academician of the National Academy of
Legal Sciences of Ukraine (The Ivan Franko National University of Lviv, Ukraine);

Olena Orliuk — Doctor of Juridical Science, Professor, Academician of the National Academy
of Legal Sciences Of Ukraine (Scientific and Research Institute of Intellectual Property of the Na-
tional Academy of Legal Sciences of Ukraine, Ukraine);

Mykola Panov — Doctor of Juridical Science, Professor, Academician of the National Academy
of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, Ukraine);

Volodymyr Pylypchuk — Doctor of Juridical Science, Professor, Corresponding Member of the
National Academy of Legal Sciences of Ukraine (Scientific and Research Institute of Informatics
and Law) of the National Academy of Legal Sciences of Ukraine, Ukraine);

Sergii Prylypko — Doctor of Juridical Science, Professor, Academician of the National Acad-
emy of Legal Sciences of Ukraine (High Qualification Commission of Judges of Ukraine, Ukraine);
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Petro Rabinovych — Doctor of Juridical Science, Professor, Academician of the National Acad-
emy of Legal Sciences of Ukraine (The Ivan Franko National University of Lviv, Ukraine);

Viacheslav Rumiantsev — Doctor of Juridical Science, Professor, Corresponding Member of the
National Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University,
Ukraine);

Oleksandr Sviatotskyi — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Publishing House "Law of Ukraine", Ukraine);

Anatolii Selivanov — Doctor of Juridical Science, Professor, Academician of the National Acad-
emy of Legal Sciences of Ukraine (Verkhovna Rada of Ukraine, Ukraine);

Inna Spasybo-Fateieva — Doctor of Juridical Science, Professor, Corresponding Member of the
National Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University,
Ukraine);

Volodymyr Tykhyi — Doctor of Juridical Science, Professor, Academician of the National Acad-
emy of Legal Sciences of Ukraine (National Academy of Legal Sciences of Ukraine, Ukraine);

Yurii Shemshuchenko — Doctor of Juridical Science, Professor, Academician of the National
Academy of Sciences of Ukraine and National Academy of Legal Sciences of Ukraine (V. M. Kore-
tsky Institute of State and Law of the National Academy of Sciences of Ukraine, Ukraine);

Mykhailo Shulga — Doctor of Juridical Science, Professor, Corresponding Member of the
National Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University,
Ukraine).

EDITORIAL BOARD OF THE HERALD

Oleksandr Petryshyn — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Chairman of the Editorial Board) (National Academy of
Legal Sciences of Ukraine, Ukraine);

Yurii Barabash — Doctor of Juridical Science, Professor, Corresponding Member of the Nation-
al Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, Ukraine);

Valentyna Borysova — Candidate of Juridical Science, Professor, Corresponding Member of the
National Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University,
Ukraine);

Anatolii Getman — Doctor of Juridical Science, Professor, Academician of the National Acad-
emy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, Ukraine);

Bogdan Golovkin — Doctor of Juridical Science, Associate Professor (The Yaroslav Mudryi
National Law University, Ukraine);

Konstiantyn Gusarov — Doctor of Juridical Science, Professor (The Yaroslav Mudryi National
Law University, Ukraine);

Nataliia Gutorova — Doctor of Juridical Science, Professor (Poltava Law Institute of the Yaro-
slav Mudryi National Law University, Ukraine);

Volodymyr Zhuravel — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (National Academy of Legal Sciences of Ukraine, Ukraine);

Dmytro Zadykhailo — Doctor of Juridical Science, Professor, Corresponding Member of the
National Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University,
Ukraine);

Anatolii Kostruba — Doctor of Juridical Science, Associate Professor (Vasyl Stefanyk Precar-
pathian National University, Ukraine);

Nataliia Kuznietsova — Doctor of Juridical Science, Professor, Academician of the Nation-
al Academy of Legal Sciences of Ukraine (The Taras Shevchenko National University of Kyiv,
Ukraine);
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Vasyl Lemak — Doctor of Juridical Science, Professor, Corresponding Member of the National
Academy of Legal Sciences of Ukraine (Uzhgorod National University, Ukraine);

Iryna Lukach — Doctor of Juridical Science, Professor (Taras Shevchenko National University
of Kyiv, Ukraine);

Dmytro Lukianov — Doctor of Juridical Science, Associate Professor, Corresponding Member
of the National Academy of Legal Sciences of Ukraine (National Academy of Legal Sciences of
Ukraine, Ukraine);

Sergii Maksymov — Doctor of Juridical Science, Professor, Corresponding Member of the
National Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University,
Ukraine);

Ivan Nazarov — Doctor of Juridical Science, Associate Professor (The Yaroslav Mudryi Na-
tional Law University, Ukraine);

Vasyl Nastiuk — Doctor of Juridical Science, Professor, Corresponding Member of the National
Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, Ukraine);

Mariana Pleniuk — Doctor of Juridical Science, Senior Research Associate (Scientific and Re-
search Institute of Private Law and Entrepreneurship named after Academician F. G. Burchak of the
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Maxcum Muxaiiroeuu [lerepain
Kapeapa icmopii aepacasu i npasa Yxpainu ma sapybixcHux kpaim
Hayionanonuii opuguunuii ynisepcumem imeri fApocaasa Myapozo
Xapkis, Yxkpaina

ICTOPUKO-TIPABOBHUI AHAAI3 MEXAHI3MY PAMOIO
OINOJATKYBAHHA Y 90-x pp. XX cr. B YKPAIHI

AHoTauis. /[ocnidocenns ymos ma ocobnugocmetl popmysanta nooamrogoi cucmemu Yxpainu
Mae eenuke 3HayeHHs 0N PO3BUMKY AK ICIMOPUYHOI HAYKU, MAK i HAYKU NOOAmMK08020 npasa.
3asznauena npodonemamura € 00cumb AKmMyaIbHOI0 came CbO20OHI, 8 YMOBAX 3MIHU CUCTEMU
EeKOHOMIKU, BeKMOpa il pO36UMKY Ma 8UX00Y HA €BPONEUCHLKI PUHKU YKPAIHCOKUX MO6apis. Agmop
nocmasug neped cobow menty — BUSHAYUMU 0COOIUBOCHIE MEXAHIZMY NPAMO20 ONOOAMKYBAHHS
v 90-x pp. XX cm. ¥V cmammi po3kpumo numauHs nepioouszayii cmanosieHHs no0amrogoi
cucmemu He3aNeAHCHOT 0epICcaBU, BUSHAUEHO T CYMHICIb, a MAKOIC 0COONUBOCTT CIAHOGAEHHS
nanpuxinyi XX cm. Posensinymo 0exinoka nioxodie 00 nooamkosoi cucmemu, it oyukyii, a ma-
KOHC NPOAHANI308AHO PI3HI NO3UYIT HAYKOBYIE w000 emanie hopmysanHs noOamkosoi cucmemu
oeporcasu. Asmopom sugueno numarntsa onooamxyeants y 90-x pp. XX cm. uepes npusmy 3akoHo-
oasuoi bazu mozo uacy. Takooic 3pobreno I0NOBIOHT BUCHOBKU U000 OCHOBHUX O3HAK MO0 YU
iHWO20 emany cmaHo81enHs N0OamKo8oi cucmemu Ykpainu.

Korouosi cioBa: HpHMi IMOJAaTKH, IMOJATKOBE 3aKOHOAaBCTBO, ITOJATKOBA CUCTEMA, CTAIlU CTa-
HOBJICHHS IIOJATKOBO1 CUCTECMHU, PUHKOBA €KOHOMIKa.

Maxcum Muxaiirosuu [llesepaun

Kageapa ucmopuu 2ocyaapcmsa u npasa Yxpaunor u sapybescrovix cmpan
Hauuonanvnwiii opuguueckuii ynusepcumem umenu Apocaasa Myapozo
Xapoxos, Yxpauna

HCTOPUKO-TIPABOBOM AHAAN3 MEXAHH3MA IMPAMOIO
HAAOT'OOBAOMKEHHA B 90-x rr. XX 8. B YKPAHUHE

AHHOTamms. Hccredosanue ycioguil u 0cobennocmeil popmMuposanuus HAI02060U CUCTEMbl
Vrpaunol umeem Oonvuioe 3Hauenue Ona pazsumusi KaK UCMopu4ecKkoll HayKu, maxk u HayKu
HA0208020 Npasa. Ykazanudas npooiemamuxa aeisemcs 86eCobMa aKmyaibHOU UMEHHO Ce200Hs,
8 YCI0BUAX USMEHEHUs. CUCMeMbl SKOHOMUKU, 8EKIMOPA ee pa3eUmisl i 8b1x00d HA e8ponelicKue
PBIHKU YKPAUHCKUX MOBApos. Asmop nocmagui neped coboll yeib — onpedenums 0CoOeHHOCmU
Mexanuzma npsamozo Hanozoobnoxcenus 6 90-x 2e. XX 6. B cmamue packpbimsi 6onpocei nepu-
00uU3aYUU CMAHOBIIEHUS HATIO2080U CUCIEMbL HE3ABUCUMO20 20CYOaAPCMEd, ONPedesleHbl ee
CYWHOCMY, a makoice ocobeHHocmu cmanosierus 6 kouye XX 6. Paccmompenvl Heckonbko
Nn00X0008 K HALO20801 cucmeme, ee QYHKYUU, a MaKx#ce NPOaHAIU3UPOBAHbL pA3IUYHbIE NO-
3UYUU YUeHbIX OMHOCUMENbHO 9MAanos QopmMupo8aHus Hail02080U cUCmemsbl 20Cy0apcmad.
Asmopom uzyuen gonpoc nanozoodnodicenus 6 90-x ee. XX 6. ck803b npusmy 3akoHo0amenbHoul
baszvl mozo epemenu. Takdice coenanvl COOMBEMCMBYIOUUE 8bl800bL OMHOCUMETLHO OCHOBHBIX
NPUSHAKOB MO20 UNU UHO20 IMANA CIAHOBNEeHUS HAI02080U CUCHeMbl YKPauHbi.

KurueBble ciioBa: MPAMBIC HAJIOTU, HAJIOTOBOC 3aKOHOAATCIIBCTBO, HAJIOTOBAasA CUCTEMA, OTAIlbI
CTAHOBJIEHUSI HAJIOTOBOM CHUCTEMbI, pbIHOYHAsI DKOHOMUKA.
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HISTORICAL AND LEGAL ANALYSIS OF THE DIRECT
MECHANISM TAXATION IN THE 90-S XX CENT. IN UKRAINE

Abstract. The study of the conditions and peculiarities of the formation of the tax system of
Ukraine is of great importance for the development of both historical science and the science
of tax law. This problem is very relevant today, in the context of changing the system of the
economy, the vector of its development and the entry of Ukrainian goods to European markets.
The author set a goal to determine the features of the direct taxation mechanism in the 90s of
the 20th century. The article discloses the issues of the periodization of the formation of the tax
system of an independent state, its essence is determined, as well as the features of its formation
at the end of the 20th century. Several approaches to the tax system and its functions have been
considered, and various positions of scientists regarding the stages of the formation of the state
tax system have been analyzed. The author studied the issue of taxation in the 90s of the XX
century through the prism of the legislative base of that time. Also, the relevant conclusions are
made regarding the main signs of a particular stage in the formation of the Ukrainian tax system.

Keywords: direct taxes, tax legislation, tax system, stages of formation of the tax system, mar-
ket economy.

BCTYII

OjHi€r0 3 HAWOLIBII TIIO0ATBLHUX MTPOOJIEM 3MIMCHEHHS HiANPUEMHHUIIBKOT TISTIBHOCTI
€ BUOIp ONTUMAJIBHOT MOJICIIi OTIOIaTKyBaHHs. L{e MUTaHHS XBUIIFOE HE TIJIBKU CaMHUX
Cy0’€KTIB rOCIIOJIapIOBAHHS, & TAKOXK 1 3aKOHO/IABIIS, HAYKOBIIIB, FOPUCTIB, EKOHOMICTIB
Ta iH. BuBUEHHS MpaBOBOI MPHUPOIN MEXaHI3My OIMOJATKyBaHHS, aHAJI3 ICTOPHYHUX
€TariB CTAaHOBJIEHHS CHCTEMH OIOJATKYBaHHS B YKpaiHi, a TAaKOXK THUX Pe3yibTaTiB,
SIKUX TOCSTIIN TIPH BIIPOBAHKCHHI Ti€T UM 1HIITOT MOJIEII OTIOMAaTKyBaHHs, MAlOTh BaXK-
JIMBE 3HAYCHHSI [T DYHKI[IOHYBaHHS €KOHOMIUHOT CUCTEMH JICPYKABH B LILJIOMY.

HocnimxenHs y chepi MexaHi3My OMOJATKyBaHHS HaOyJH OUIBIIOT TOCTPOTH
3 OTPUMaHHSIM YKPaiHCHKOO JICPKABOIO HE3aJICKHOCTI, KOJIM PO3IIOYABCS €Tall CTaHOB-
JICHHSI HallIOHAJIbHOT CUCTEMH OToiaTKyBaHHsL. [IpsiMi OIaTKU MarOTh CYTTEBUI BIUIUB
Ha QOopMyBaHH JOXiTHOI YACTHHU OIOIKETY JepKaBH. BaXIIMBUM TaKOXK Y KOHTEKCTI
JTAHOTO JOCIIIDKEHHS € PO3YMIHHS IIPABOBOI IPUPOIN caMoi ITOIATKOBOI CUCTEMH, ITiJT
SIKOIO PO3YMIIOTh, 30KpeMa, KOMOIHAIIII0 ITOIaTKiB, TOOYIOBaHY 3a BKAa3iBKOIO BUIIHX
MPUHIMITIB OTOJATKYBaHHS JUIS TOKPUTTS IepKaBHUX BUTpAT [ 1, c. 283], cyKynHicTh
ICHYIOUMX Ha L€l MOMEHT y KOHKPETHIH JIep»aBi iCTOTHUX YMOB ONOJAaTKyBaHHS |2,
c. 80], couianbHO-€KOHOMIYHY L1JIICHICTh, 3yMOBJIEHY CYKYITHICTIO 3aKOHOMIPHO
TTOB’I3aHUX MK CO0O0I0 TIOJAaTKOBHX BiTHOCHH [3, ¢. 68—69].

M. I1. KydepsiBeHKO BHIISIE 30BHINTHIO Ta BHYTPINTHIO (DOPMHE ITOTATKOBOI CHUCTE-
Mu. 30BHIIIHS (opMa BKIIFOYAE OCOOIMBOCTI PO3IOIIIY MOJATKIB 3a BIAMOBIIHUMU
@
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OTomKEeTaMH 1 IX HAIXOMKEHHSIM 10 IIEHTPATi30BaHUX JIepKaBHUX (POHIIB. BHYyTpinTHI
(dhopma MOJATKOBOI CUCTEMH OXOILIOE BITHOCHHU 31 CTATHEHHS IOAATKIB 1 300piB Ta
(haKTUYHO BKJIFOYAE BUJIOBHI MIEPEIiK 000B’I3KOBHX IIIATEIKIB ITOJIATKOBOTO XapaKTepy
[4, c. 452].

BinbImicTs yaeHUX pO3MIAIAI0Th TOIATKOBY CUCTEMY Uepe3 CyKyIHICTh iICTOTHIX
YMOB OTIOIaTKyBaHHS, BUOKPEMJIIOIOUH i1 BHYTPIIIHIO i 30BHIIIHIO OPMH. AKIIEH-
TY€TBCS yBara Ha 000B’I3KOBOMY XapaKTepi WX YMOB Juis (DYHKIIIOHYBaHHS TIOJAT-
KOBOi cucTeMu. BiTUM3HSIHI MOCITITHUKYU 3BEPTAIHCS 0 MPOOJIEM CTAaHOBICHHS
okpemux BuiB noaatkis (B. JI. Auapymenko, 3. C. Bapnamiii, B. [1. BumneBchkui,
1O. b. IBanos, A. 1. Kpucosarwuii, M. I1. KyuepsiBerko, 1. O. Jlrotuii, . A. MaiiGypos,
A. M. loaneprorin, C. 1. IOpii, ®. O. SApomenko ta iH.). [Ipn 1poMy KOHIENTYalb-
HUX JOCII/KEHb [I0/I0 BU3HAYCHHS 0COONMBOCTEH came MeXaHi3My HpSMOTO OIlo-
JATKyBaHHS HE TIPOBOJMIIOCH 1 IO CHOTOJHI, & TOMY PO3KPHUTTS IIMX OCOOIMBOCTEH
Ha caMOMYy MOYaTKy CTAaHOBIEHHS IOJAaTKOBOI CUCTEMH HE3alle)KHOI JAepKaBU Mae
CYTT€BE 3HAYECHHS 1 CHOTOJIHI, OCKIJIBKH ITO/IaTKOBAa CHCTeMa YKpaiHu ¥ J0cCi mepe-
OyBa€ y cTaHi OHOBJICHHSI.

Meroro 1i€i HayKoBOT myOIiKalii € BU3HAYEHHS 0COOIMBOCTEH MEXaHi3My MPSMO-
ro ononarkyBaHHg y 90-x pp. XX CT., pO3KPHUTTS OCOOIMBOCTEH OMOJATKyBaHHS 3a
TIePIIIOTO ACCATIIITTS HE3aICKHOCTI AepIKaBH.

Marepianu cTaTTi CTAHOBJIATH MIHHICTD AJIS ICTOPHKIB, (axiBIliB y cdepi hiHanco-
BOTO, MOJIaTKOBOTO IpaBa, BUK/IaadiB quciuiuiiau «llogaTkoBe mpaBoy», CTYAEHTIB
FOPUIMYHUX CICIIAIbHOCTEH, PAKTUYHUX MTPAIliBHUKIB, 3aKOHOJIABIIS Ta iH.

1. MATEPIAJIU TA METOIH

VY 1iii cTarTi Uil JSTaLHOTO aHAJIi3y €JIEMEHTIB Ta 0COOIUBOCTEH MEXaHI3My TPSMO-
IO OMoJaTKyBaHHs Ha modaTtky 90-x pp. XX cT. aBTOpoM 0ys10 BUKOPUCTAHO Pi3HOMA-
HITHI TeOpeTn4Hi MeTou. HalO1IbI e)eKTHBHIM METOOM JIOCIIIKeHHS TIPE/ICTaB-
JICHOI TEMaTHKH € TIOPIBHUIIbHUH aHami3. i mporo Oyio mpoaHaizoBaHO TOro4acHe
ITOIaTKOBE 3aKOHOJABCTBO, PI3HOMAaHITHI HAyKOBI JKepeita, 3MHCHEHO 1X 31CTaBICHHS,
IiJIBEJICHO MiJICYMKHU. JIOCUTh BaXKIIMBUMHU JIJIsi CTAHOBJICHHSI Cy4acHOI M0JJaTKOBOT
CUCTEMH JIepKaBu OyJId came Ti KPOKH, 110 3/1MCHIOBAJIMCH HA CaMOMY TO4aTKy (op-
MYyBaHHSI MIOJ]ATKOBOI CHCTEMH HE3aJIe)KHOI YKpaiHu. MeTo/ MOPIBHSUIBHOTO aHaIli3y
SIKpa3 1 I03BOJIsIE 3pOOUTH BUCHOBKH IIO/IO IMO3UTHUBHUX Ta HETAaTHBHUX PHC, MPUTA-
MaHHHX TOTOYACHIH CHCTEMI, a TAKOXK MO0 BITMBY CTBOPEHOI CHCTEMH OITO/IaTKyBaH-
HS Ha PO3BUTOK MIAMPUEMHHUIITBA Ta CKOHOMIYHOI CHCTEMH B ITLIIOMY. 3a TOTIOMOTOIO
METOAY TOPIBHSHHS BUSBJICHO, 1110 JOCTIDKEHHS y cepi MeXaHi3My OIOJaTKyBaHHS
Ha0yJI1 OUIBIIOT TOCTPOTH 3 OTPUMAHHIM YKPATHCHKOIO JIEPKABOKD HE3aJICIKHOCTI.
Jlanwmii poriec moB’ si3aHuil 3 €TalioM CTAHOBJICHHS HAIlIOHAIBHOT CHCTEMH OIOATKY-
BaHHSI.

Takoxx aBropoM OyB BUKOPHUCTaHHWN CHCTEMHHUI aHai3, SKHW € JOCTaTHbO edek-
TUBHHUM METOIOM JUTSI TOCTiIKEHHS MPOTICCIB Ta SIBUI Y IOPUINIHUX HAayKaxX. 3Mikc-
[
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HEHO TCOPETUIHHH aHali3 iHpopMarllii, mpeacTaBIeHol B YUCACHHUX JTOCITiIKEHHIX
BITYM3HSAHUX 1 3apyO1KHIX BUCHHUX, SIKI aHAJII3yBaJU Mporec GopMyBaHHS MOJATKOBOT
cuctemu Ykpaiuu. Lle 103BOIMIO BUOKPEMUTH JCKIJIbKA MIJAXOAIB JI0 Mepioau3ariii
CTAHOBJICHHS MOJIATKOBOI CHCTEMHU B YKpaiHi 3a YaciB He3asiexHOCTi. JlaHuii Meton
CIPHSB BUSBICHHIO MEPiOly aKTUBHOTO IMOIIYKY ONTHMAJIbLHOI MOJIENI MOAaTKOBOT
CUCTEMH JIePIKABH.

2. PE3VJIBTATU TA OBI'OBOPEHHS

2.1. Cmanognenns noOamrko8oi cucmemu He3aneicHol 0epicasu

Cucrema OrnojIaTKyBaHHS € HEBiJl €MHOIO CKJIAJI0BOK) EKOHOMIYHOT OJITUKH OYJIb-SKOT
JepXKaBH, TOMY 110 BUKOHY€E AyKe BaXJIMBY (yHKIi0 — 3a0e3neuye (hiHaHCYBaHHS
JIeP’KaBHOTIO arapary yepe3 CUCTEMY aKyMYIIOBAaHHS KOILUTIB Y OIOIKETi, 3aBISKU YOMY
Jiep’kaBa Mae€ MOKITUBICTh BUKOHYBATH CBOI (DYHKITIT Ta 3aBmaHHs. Jlo TOro » omomar-
KyBaHHS 1€ i BUCTyMa€ K e(peKTUBHUI MEXaHi3M PETYIIOBAHHS TOCHOAAPChKOL Mi-
SITBHOCTI, & TAKOXK BUKOHYE III€ OJTHY JIOCUTh BAXKJIMBY (PYHKI[IIO — PETYIIOBaHHS CO-
HiaJbHHUX MPOIIECIB Ta MIATPUMKA COIIATBHOT CIIPSIMOBAHOCTI €KOHOMIKU KpaiHH.

VY npoBigHHUX KpaiHax CBITY 3 PO3BUTKOM €KOHOMIKH JiepaBa Ta Oi3Hec criBmpa-
LIOIOTh TPUBAJIUH Yac 1 Ha B3a€EMOBMIIIHUX yMOBax. LliTkoM oueBUAHO, IO PUHKOBA
€KOHOMIKa HE CITPOMOyKHA (DYHKITIOHYBATH TTOBHOIIIHHO 0€3 BIUIUBY JICPKaBH, CTATHI
€KOHOMIYHHUH PO3BUTOK 0€3 BUKOPHUCTAHHS JACPKABHUX BAXKENIB — I1¢ yTormis. Sk crpa-
BeaBo 3ayBaxye . FO. lImMuukoBa, y Takux yMoBax MOAATKH BUKOHYIOTH HE JIUILE
¢ickanpHy Ta perymorouy GyHKIil, a i QyHKIiI0 CTUMYITIOBaHHS PO3BUTKY MiANpPHU-
eMCTB [35, c. 278].

[IpuponHo, 1110 OHOYACHO 31 CTBOPEHHSIM HE3aJICKHOI Jiep)kaBy Oylla 3a1104aTKo-
BaHa 1 HOBA MOAATKOBA cucTeMa YKpainu. Ciif 3a3HaYMTH, 110 BOHA KAPIUHAJIBHO
BiJpi3HsUIach BiJ Tiel, mo ¢yHknionysana 3a yacie CPCP: Ha 3MiHYy aJiMiHICTpaTUBHO-
KOMaHJHIH cucTeMi, sika Oyiia HEMpo30poro, MPUHIIIIA HOBA CUCTEMa OTOJIATKyBaHHS,
TOJIOBHOIO METOIO $5IKOT OyJa MiATPUMKA 3MiHH BEKTOPA EKOHOMIKH HA PUHKOBY.

Ha 3nami 90-x pp. XX cT. BUHUKIIA TaKa [[ikaBa CUTYyallis, KOJIH IOJaTKOBa CHCTEMa
VYkpainu BBiOpana B ce0e 4aCTKOBO MEPEKUTKN CUCTEMH (POPMYBAHHS JJOXO/IiB KOJIHIII-
Hporo CPCP, a 3 inmoro 00Ky, B yMOBax HarajibHOI IIOTPeOM CTBOPEHHS HOBOT IO/IaT-
KOBOI CUCTEMH y CTHCII CTPOKHU Ta 32 BIJICYTHOCTI JOCBIIy pO3pOOKHU TIEPII 3a BCE
3aKOHOJIaBYOi 0a3u sl 1[bOro OyJo 3ampoBaPKEHO MEBHUH «Ti0pUa» MOJATKOBOT
CUCTEMH MK aJIMIHICTPATHBHO-KOMaH/THOI T4 PUHKOBO €KOHOMIKOIO.

Ha nymky npodecopa O. Cockina, monaTkoBa cuctema, sika GyHKLIOHyBasla caMme
HanepenonHi posnaxy CPCP, Oyna Hai0inbi ni06epanbHOI0 Ta CIPUSTIMBOIO IS
C€KOHOMIYHOTO po3BUTKY. [Ipu 1iboMy mpodecop amneintoe 10 TOro, o KOOIepaTHBH
1 Maji mianpueMcTBa 3 POKHM He oOKIamaiucs mojaTkaMH, 30Kkpema He Oyino
it 000B’s13Ky crmauyBat [1/1B uum 3nilicHIOBaTH HapaxyBaHHs Ha 3apoOiTHY IUIaTY,
BispaxyBaHHs y YopHOOMIbCHKUN (OHA, aKIM3HUK 30ip, MUTO Ta iHIII MaTexi
@
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He cTAryBanucs. Taka cucrema BiATBOPEHHS Ta OTpUMaHHs NPUOYTKY, HE 00TsDKEHA
HaJAMIpHUMH NOAATKaMH, 3yMOBUJIa BUHUKHEHHSI CIPaBKHBOT0 OyMy HarpomaKeH-
HsI KariTamny, 301IbIIeHHS KUTBKOCTI IMIAIPUEMCTB 1 JOXOIB, a TAaKOK 3MCHIIICHHS
piBHs 6e3po0iTTsa. ToMy aBTOp BBaXkae, L0 MOAATKOBY CHCTEMY, 3aJIUIICHY HaM
y cnagok Pagsacekum Coro30M, MOXKHA HITTKOM Oylio OpaTH 3a 6a3uc npu CTBOpEHHI
MOJIATKOBOI CUCTEMU HE3aJIeXKHOT JIepxKaBu [6].

Xoua GpopMyBaHHS MOJATKOBOT CUCTEMHU YKpaiHH MOYanocs e B paMKax KOJIHII-
wporo CPCP, a ctBopena Ha mouatky 1990-x pp. momarkoBa cUCTeMa HE3aICKHOT
Jep KaBy 3a3Halia YMCICHHUX 3MiH, BOHA TaK 1 HE AOCSIIIA MPUHHATHOTO ATl ypsiAy Ta
CYCIILIBCTBA PiBHSL.

V wminomy HayKoBIi OAUISIOTH MPOLIEC CTAHOBJICHHS MOJATKOBOI CUCTEMH YKpaiHu
Ha yotupH etanu: | etarn — 1992-1995 pp.; Il eran — 19962000 pp.; 11l eran — 2000—
2010 pp.; IV etann—3 2010 p. i mo ceoromHi [7, ¢. 130]. Oxpemi k AOCTITHUKHA BKa3yIOTh,
L0 eTaIy PO3BUTKY MOAATKOBOI cucTeMu Oy Jero iHmmuMu. Tak, 3okpema, I1.11. [Ty-
OmHenbKa BUAUISIE TaKi €Tamy CTAHOBICHHS IOaTKOBOI CUCTEMU: TEPITUI eTarr —
1991-1994 pp.; apyruii — posnouascst y 1994 p. 1 3axinuuscst y 1997 p.; Tpertiit — ue
nepion 3 1997 mo 2001 p.; yerBeptuii eran TpuBas npotsirom 2001-2010 pp.; '’ siTuit
etamn posrnodascs y 2010 p. i TpuBae morenep [8, c. 15-18].

ABTOp BBaXKae, 110 HAWOUIbII IPUIHATHE BUOKPEMIICHHS eTarliB Tpanchopmarii
TTOIaTKOBOI cUCTeMH Ykpainm 3arporonoBane I1. I1. JIyOnHenbkoro, sika BCe K Takd
MiAKPECIIIOE i iHHICTD MEPIIOro poKy (YHKIIOHYBaHHS He3allexxHO aepkasH (1991)
SIK BXKJIUBOI CXOJIMHKU PO3BUTKY MOJATKOBOTO 3aKOHO/IABCTBA 1 MOJATKOBOI CHCTEMHU
y ILJIOMY.

Jlesiki eKOHOMICTH, aHaJi3yI0uH 3aKOHOJABCTBO YKpaiHu, HOTO PO3BUTOK 3a 4aciB
He3aJIeKHOT IepKaBU y KOHTEKCTI OTOIaTKyBaHHS MPUOYTKY MiAIPUEMCTB (SIK OTHOTO
3 OCHOBHUX IIPSMUX MOJATKIB), 3ayBaXKyIOTh, 1110 TpaHchopMallisi 06a3u OnoJaTKyBaHHsI
BiOyBaJyiacs y IIiCThb €TariB:

1) yxBanenns 3akony Ykpaincekoi PCP «Ilpo cuctemy omonmarkyBaHHS» BiX
25.06.1991 p. Ne1251-X1I, mo cTocyBaBcs 3alpOBaHKEHHS] CUCTEMH OTMOJATKyBaHHS
VYkpainu, y TOMy 9HCIi TOaTKy Ha MPUOYTOK MiApUEMCTB. besnocepeaniii po3paxyHOK
I0/IaTKOBUX 3000B’s13aHb Bi10yBaBcst Ha 0cHOBI 3akoHOaBcTBa CPCP (3akon CPCP «IIpo
TTOJIATKH 3 IiIPUEMCTB, 00’ €THAHB Ta opranizamniin» Bix 14.06.1990 p. Ne 1560-1);

2) 3axon Ykpainu (3Y) «IIpo onogaTrkyBaHHs JOXOAIB MiAIPHEMCTB 1 OpraHizawiin»
Bim 21.02.1992 p. Noe2146-XII, ne 3’IBUBCS BITYUM3HSIHUI MEXaHi3M HapaxyBaHHS TI0-
JaTKy Ha n1oxoau. HoBUM cTasio BUKOpHCTaHHS MEXaHi3My I10JaTKOBOTO KPEAUTY;

3) Aexpet Kabinetry MinicTpiB Ykpainu «IIpo nmogatok Ha mpuOyTOK HiAMPUEMCTB
1 opramizarii» Big 26.12.1992 p. Ne 12-92, ne 0CHOBHUM IPSIMIM ITOIATKOM JJIsT FOPH-
JUYHUX OCi0 BU3HAYCHO MOJATOK Ha MPHUOYTOK, HOTO BUKOPUCTaHHS Oylo ayke He-
TPUBAIINM;

4) 3axon Ykpainu «IIpo onogarkyBanHs npuOyTKy mianpueMcTs» Bix 28.12.1994 p.
Ne334/94-BP nonoBHIOBaBCs 3HAUHOIO KUIbKICTIO (0m3bko 1500) HopMaTHBHO-TIpaBo-
@
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BHX AKTIB Ta IHCTPYKTHUBHUX JOKYMEHTIB, 110 YCKJIQJHIOBAJIO IPABUIbHE BU3HAYCHHS
OII0JaTKOBaHOTO MpHUOYTKY. KpiM ToT0, Y CHily BHECEHUX 3MiH, 110 CTOCYBAJIMCS Bpa-
XyBaHHS JIMIIE BUTPAT, SIKI BpaXOBaHi B COOIBAPTICTh BUTOTOBIEHOI IPOTATOM 3BITHOTO
nepiofy NpoAyKuii, BAHUKAIN MpoOJIeMH 3 aBaHCYBaHHSM MOAATKOBHX IIATEXIB, 110
HETaTHBHO BIUIMBAJIO Ha JisUTBHICTH MiJNPHEMCTB;

5) penakuist 3akoHy Ykpainu «lIpo omomarkyBaHHS MpHOYTKY IATPUEMCTBY BiJl
01.07.1997 p. Ne283/97-BP 3anpoBauna BU3HaYeHHS IPUOYTKY LISTXOM 3MEHIIICHHS
CYMH BaJIOBOTO JI0XO/y 3BITHOTO II€PiOy HAa CyMy BaJIOBUX BUTPAT IUIaTHUKA HOAATKY,
a TaKoXX Ha CyMy aMOPTH3aliiHUX BigpaxyBaHb, 10 CHPUSIO BHHUKHEHHIO Pi3HUX
[MOKa3HUKIB MPUOYTKY B OyXTaJTepChKOMY Ta MoAaTkoBoMy 00:iky. [Toganbiii 3MiHN
710 3aKOHY JIMIIE 3aKPIMMiIM 1i po30i1KHOCTI;

6) [Tonarkosuii kogeke Bix 02.12.2010 p. Ne2755-VI Briepiie y3araibHUB 3aKOHO-
JaBdy 0a3y MO0 OMOMATKyBaHH, X0U 1 HE BUKIIFOUMB iICHYBAHHS BEJIIMKOTO O0CATY
IHIIMX IHCTPYKTUBHUX TOKYMEHTIB. He3Barkaroun Ha iCHYIOU1 HEIOJIKH, BiIOyBa€ThCS
MeBHE HaOMMKEHHS ITOIaTKOBOTO Ta OyXTralTepChKOTO 00JTIKY, 3HHKEHHS TI0IaTKOBOTO
HaBaHTa)KEHHS Ha MifAnpueMcTna [5, c. 282].

2.2. Ananiz nooamkoeoeo 3axkonooaécmea Yxpainu y 1990-2000-x pp. XX cm.

[Ipenmerom garoro mocmimkeHHs € repiof 3 1990 mo 2000 p., ToMy aBTOpOM IeTaTBHO
MIPOaHaII30BaHO CTAHOBJICHHS MEXaHi3My MPSIMOTO OTOATKYBaHHS Ha MEPIIUX JBOX
eTarax 3aro4yaTKyBaHHs OJAATKOBOT CUCTEMH HE3aJIeKHOI JepKaBH.

1991 p. OyB o3HameHoBanuii npuAHATTAM 3akoHy Y PCP «Ilpo cuctemy omonar-
KyBaHHA» [9]. Lle B3arasi nepiuinii HOpMaTUBHO-IIPABOBHI aKkT y cepi ONoAaTKyBaH-
HS He3aJIe)KHOT YKpaiHChKOI 1epKaBu, sSIKUM OyJ10 BCTAHOBJICHO OCHOBHI MIPUHLIUITN
moOyI0BH TTOAATKOBOI CHCTEMH NepKaBH, 3aKPINJICHO BUIN IOJATKIB Ta 300DiB,
a Tako)X BU3Ha4eHo cy0’exTH (iX mpasa, 000B’S3KHM Ta BiAMOBIAIBHICTE) Ta 00’ €KTH
OTIOJIATKYBaHHSI.

[porsrom 1991-2010 pp. y ueit 3akoH 3MiHM BHOCHIIUCH ax 36 (!) pa3iB, a moTiMm
BiH BTpaTUB YMHHICTh Ha mifctaBi npuiiHATTS [lomarkoBoro koxekcy Yipainu. Cepen
HaHOUTHIIT BaXKJIMBHX 3MiH CITiJ] yKa3aTh BBEIEHHs IPUOYTKOBOTO MOJIATKY 3 TPOMAJISH,
a TaKOXX MEPETBOPEHHS MOJATKIB 3 MIANMPUEMCTB Ha MOJATKHU 3 MPUOYTKY MiATPH-
emcTB. IIpore BapTo 3a3naumTu, mo 3Y «lIpo cucremy omomaTKyBaHHA» Bif
25.06.1991 p. craB THM 3aKOHOJABYMM 0A3UCOM, CIIUPAIOYMCH HA SIKUH Y TTOJANILIIOMY
Oy1o po3po0ieHO Ta MPUIHATO HU3KY HOPMAaTHBHO-NIPABOBHX aKTiB, IO PETYITIOBAIIH
OKpeMi ITUTaHHS PaBOBOTO 3a0€3MEUCHHS TIOAATKOBOT isSUIbHOCTI AEPIKaBH.

[potsrom 1991 p. BinOyBaBcs Tak 3BaHUN MIATOTOBYMIA eTar 10 (GopMyBaHHS I10-
JAaTKOBO1 CUCTEMU JepkaBh. Y mepion 3 1991 mo 1994 p. BinOyBammcs HOBI IEpPETBO-
PEHHS B ITOAATKOBIM cucteMi YKpainu. Y 1el 4ac NpuiHATO HU3KY HOPMATHBHO-TIPABO-
BHX aKTiB 332 OKpPEMHMH BUJaMH MOJATKiB, a y 1992 p. — 3V «lIpo omonmarkyBaHHs
JIOXOJ[IB MiMPUEMCTB 1 opranizamii» [10]. Lleft TOKyMEHT JeTaabHO MPOIMUCYBaB
MPOLEAYPY CIPABIISIHHS MOJATKY 3 JOXOAIB IOPHINYHUX 0Ci0.
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Tax, i3 xigmg 1992 p. kapauHATBHO 3MIHUBCS BEKTOP ITOAATKOBOI TIOTITHKHU: 3 JIi-
OepanbHoi 10 1991 p. 1 Ha MONITHKY, CIPSIMOBAHY Ha ITOCHJICHHS MIOAATKOBOTO THCKY
HanpukiHmi 1992 p. AHaii3 3aKOHOAABCTBA Y MONATKOBIM cdepi Hanpukinmi 1992 p.
Jla€ TiCTaBU CTBEPDKYBATH, 110 XapaKTEPHUMHU PUCAMHU IOJATKOBOI HMOMITUKHA THX
yaciB Oyiu Taki: 3anpoBajpkeHo crary [1JIB 3a mocuts Brcokoio craBkoro — 28 %,
SIKMI OOYMCITIOBABCS 3 000POTY, 10 3yMOBHIIO Pi3KUH CTPUOOK 1HGIAMIT; mogaTok Ha
MpUOYTOK OyII0 3aMiHEHO TOJATKOM Ha MOXim; mediruT OromKkeTy (GiHaHCYEThCS 3a
paxyHok komitie HBY; ynpoBakeHo MUTO Ta akiiu3u; 3’ ABJISIFOTHCS CUCTEMa Hapaxy-
BaHb Ha 3apo0iTHY 1uiaty, YopHobunbcekuit Ta [lenciinnit ponnu, @ounn 3aituarocti,
a TaKoX U iHMI corfiasbHi (JOHMIH, IO CIPHUSIOTH IO3UTUBHOMY PO3BHUTKY HAlliOHAIb-
HOTO TOJITAaTKOBOTO 3aKOHOJABCTBA, OCKIILKY BiIpaxXyBaHHS 3/11HCHIOIOTHCS HAMIPSIMY
B comianbHy chepy.

[Ipore Bci mi TuTaTeXi 3HAYHOIO MIPOIO OOTSHKYBAJIM YMOBH BEIEHHS ITiAITPUEM-
HUIBKOI JISUTBHOCTI B JiepXkKaBi, 0COOIHMBO ISl MAJIOTO Ta CepeAHbOro Oi3Hecy. YHa-
CJIIZIOK IPOBEJEHOI peOopMH peasibHa 3apo0iTHA IJIaTa movyasia najgatu, JOXOA! 0pu-
JUYHHUX OCi0 — BiJITIOBIIHO 3HM)KYBATHCS, a IMOJATKOBI KOIITH BUTPAYAIIUCS JOCUTh
0e31yMHO Ha YTPUMAaHHS CaMOi MOAATKOBOI CIIY>KOH, a BPaXxOBYIOUH JOCUTH BUCOKHUH
piBeHb KOPYIIIil — 4acTKOBO po3kpanaruck [11, ¢. 2006; 12; 13, c. 320; 14, ¢. 975-983].

Sk winkoMm BipHO Harosomnye I1. B. MenbHUK, 1151 TepexijiHa MOJCIb MMOIaTKOBOT
CHCTEMH XapaKTepU3yBaslacs HU3KOI0 3HAUHMX HEIOJIKIB, SIKi B pe3yJIbTaTi CIOHYKaJIH
JI0 CTBOPEHHS B YKpaiHi MOJIeNi Iep:KaBHO-MOHOTIONICTHYHOTO KariTaii3my, BTpyJyaH-
HS JIep’)KaBU B €KOHOMIYHE XUTTS ¥ aIMiHICTPaTUBHO-TUPEKTUBHUI KOHTPOJIO 32
nepeciuHuMu rpomaagaamu [15, c. 87].

[lizcymoByrouM HaBeJEeHE, BAPTO CHIMHUTHCH HA OCHOBHUX KPOKaX MOKHOBIIA/ILIIB
IIPOTATOM HEPIIOTro eTamy (OpMyBaHHS IOAATKOBOI CUCTEMHU:

1) momaTok Ha 10Xi/1 3MiHEHO Ha TTOAATOK Ha MTPUOYTOK IOPUINIHUX OCI0 31 CTABKOIO
30%. 3 ogHoro 60Ky, sk BipHO 3ayBaxye 1. [1. [lyOunerbka, ue OyB BipHUI KPOK, SIKUH
I'PYHTYBaBCSl Ha CBITOBOMY AOCBiai. 3 pyroro  OOKy, caMa IpoLueaypa aaMiHiCTpy-
BaHHSI [IbOTO TIOIATKy OyAa HaJTO CKJIaJHOIO JUIs IPEJCTaBHUKIB Oi3HECY, 10 CPUYH-
HWJIO CKJIaJHOLI B Horo peaspHil cruiaTi yepe3 Opak Ta HEKOPEKTHICTh aJrOpUTMY
PO3paxyHKy Ta OIUIaTH LbOTO BUIY MOAATKY;

2) cyTTeBo 3MeHIeHo ctaBky [111B — 10 20%;

3) CTPIMKO MiJBHUIYBaINCh HENPSIMi MOJATKU — aKLIU3U Ta MUTO, a TAKOX TOIATOK
Ha 3eMJII0;

4) IpOJIOBKUIIACH 1 IOCUIMIIACH TCHJICHIIIS JI0 3pOCTaHHs HapaxyBaHb y pi3HOMa-
HiTHI QOHIH, 10 TOTO X pocia i cama KiIbKicTh Takux (OHMIB, a TAKOXK Oyio perna-
MEHTOBAaHO 000B’SI3KOBICTh IIUX IIIATEKIB;

5) y misiomy 301TbIIAIIACS 3araibHa KiJTbKICTh TIOAATKIB, TOMY IIUIKOM ITPOTHO30Ba-
HUM € BUCHOBOK, 110 y 1994 p. Oy1no 3aknaieHo TaKy MOAaTKOBY CUCTEMY, sSIKa PU3BeIia
JI0 3HAYHOTO 301IBIIIEHHS THCKY Ha MPAIII0 Ta KaIiTall.

@
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Y 1994 p. BigOymwcs 3MiHH B TIOJIATKOBIH TOJITHIII IePKaBH, SIKi KOPIHHIM YHHOM
BIUTMHYJIM Ha EKOHOMIYHY CUCTEMY, BPaXOBYIOUH TOH (aKT, 110 YKpaiHChKa €KOHOMiKa
B TOH Hac mepexuBasia JOCUTh CKIaaHi yach. Came Ha 1el pik MpHIaB APYTHH eTarl
PO3BUTKY Ta CTAaHOBJICHHS IOJaTKOBOI CUCTEMH, AKUH 3aKkiHuuBcs y 1997 p. Tak,
02.02.1994 p. 6yno npuiiasito 3Y «IIpo BHECEHHS 3MiH 1 IOMIOBHEHB /10 3aKOoHYy YKpa-
iHcpkoi PCP “IIpo cuctemy onogarkyBanHs » [16]. LluM HOpMaTHBHO-IIPaBOBUM aKTOM
KapJMHAIBHO 3MIHEHO KOHIIETITYaJbHI Miaxoau GopMyBaHHS NOAATKOBOI CHCTEMH,
30KpeMa MIPUHIIUIIB TOOYIOBH CUCTEMH OITOIaTKyBaHH:, O0JIIKY TUTATHUKIB TIOJATKIB,
MOJIOKEHD II0J0 3MiHU CTABOK Ta 00’€KTIB OMOJATKyBaHHS 3a PI3HUMH MOAATKAMHU
tomro. A Hanpukinii 1994 p. 6ymno npuitasro 3Y «IIpo onogarkyBaHHs mpuOyTKY Mif-
MIPUEMCTBY», SIKUI € HAOUHUM TPUKIIAZIOM YAOCKOHAJICHHS MEXaHi3My CIUIATH MOATKy
Ha puOyTOK mianpueMcTs [ 17]. Takoxk BaXKJIMBUM € T€, 1110 B [IUX HOPMATUBHO-TIPABO-
BHX aKTaX BU3HAYCHO, 110 ITOJIaTOK HA NPUOYTOK MIANPHEMCTB € OAHUM 13 BaXKJIMBHUX
3araJibHOJIEPKABHUX IUIaTeXkKiB, TOOTO Big 1991 no 1997 p. 3anumianacs norpeda
B ICHYBaHHI TaKOTO ITOJIaTKy B MOJATKOBIH CHCTEMI.

Sk BipHO 3a3Hauae I1. [1. JlyOuneupka: «HeBuzHnaueHicTp, 3amryTaHicTh i HeCTa-
OUIBHICTH MOJJATKOBOTO 3aKOHOJABCTBA, BIIICYTHICTh MIPO30POCTI, 3 OAHOr0 OOKY, Ta
HU3bKa KBaJTi(iKkallisi B HOBUX yMOBAaX MPAIliBHHUKIB MOAATKOBOI CITy»O0H 1 OyXranTepis —
3 IHIIOTO, IPU3BEIN 10 3HAUHUX 3JIOBKUBAHD SIK y MIPOIIECi HapaXyBaHHS 1 CTATHEHHS
IIOATKIB, TaK 1 B IPOLIECi BUKOPUCTAHHS NTOJATKOBUX HAaJIXOIKEHbY. Uepe3 HeKoMIle-
TEHTHI i1 «II0aTKOBHUX €KCIIEpUMEHTaTopiB» y 1995 p. mouanacs oOBasbHa 3yIIHHKA
JepKaBHUX MIATPUEMCTB 1 BUCHAKEHHS MPUBATHOTO ceKTopy [8, c. 75].

SlckpaBUM MOMEHTOM (pOpMyBaHHS IOAATKOBOI CUCTEMHU CTaJIO BBEACHHS Hallio-
HaJIBHOT Tpo1IoBoi ouHMIll y 1996 p., 1o BijgOyBanocs Ha GoHI BiAHOCHOT cTabmizaii
B T'POIIOBO-KPEAUTHIN cdepi Ta 3yNUHEHHS TaJIOMy0duX 1HQISIIRHAX MPOIEeCiB.
BaxnuBuMm 1151 iporo nepiogy Oyno mpuidHsaTTs Ykazy llpesunenta Yipainu «Ilpo
3aX0/I 00 pedhopMyBaHHS MOMATKOBOI MOMITUKI» Bix 31.07.1996 p. Lleit Yka3 OyB
MPUAHATHAN 3 METOIO KOPUTYBAaHHS [TOAATKOBOI MOJIITHKH BiAMOBITHO 10 OCHOBHUX Ha-
MpSIMiB €KOHOMIUHHUX pedopM B YKpaiHi, MTOCHIICHHS MTOJATKOBOT Ta IUIATKHOT JIHC-
LUTUTIHY, 320€3T€YeHHS] CBOEUYACHUX HA/IXOIKEHB 10 IOX1AHO1 yacTuHH OromkeTy [18].

Jo uporo yacy B YkpaiHi He iCHYBaJO [UIICHOI MOJaTKOBOI CUCTEMH, SIKa 3MOIJIa
0 rapaHTyBaTH CHCTEMAaTHYHI HAIXOIKEHHS HEOOXITHUX IS JeprKaBu (DIHAHCOBUX
pecypciB Ta 31iHCHIOBAaTH €(DEKTUBHE PETYIIOBaHHS EKOHOMIKHM B yMOBaX HeCTaOlIbHOT
roCIoapchKoi KOH FOHKTYpH. HacTymHI Kpoku o0 Tpancgopmaiii mogaTkoBo1 CUC-
TEeMU OyJIU CIIPSIMOBaHI Ha BJIOCKOHAJICHHS MEXaHI3MiB il OKpeMHUX MOJATKiB, PO3IIH-
pPEHHS MOJIAaTKOBOI 0a3u, CKOPOYCHHSI TPAHUYHUX CTABOK IMOJATKIB, TiIBUILECHHS I10-
JIAaTKOBUX HAJIXOKCHB Ta CIPOIICHHS CHCTEMH OMOAATKyBaHHs. BiamoBimHi 3MiHN
TOPKHYJHUCS 1 MOAATKy Ha mpuOyTOK miAnpueMcTB. Tak, Oyia0 BHECEHO 3MiHU 10
3V «IIpo omogarkyBaHHS MPUOYTKY MAIPUEMCTBY ¥ 1997 p., komu Oy10 BBEICHO TO-
HSTTS «XOJIMHIOBI KOMIIaHii», «I10JaTKOBa HAKJIAJHAY, «ICPUBATHBY, «TOXOIU CH1Ib-
HOI TISLIbHOCTI» TOLLO.
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Opnak, Ha KaJib, CTAOUTBHE MTOTATKOBE 3aKOHOJABCTBO Ha IIHOMY €Tarll Tak i HE
Baajocs chopmysary. LIiTkoMm BipHO OMIYAIOTh JEsIKi TOCIIAHUKH, 10 XapaKTePHUMHU
MPUKIIAIAMH HEBJIAIOTO 3aCTOCYBAHHS «METOLY MTPOO 1 TOMUIIOK» MOXKHA HAa3BaTH:

— 4acTy 3MiHy 00’€KTa MpUOYTKOBOTO OMOAATKYBaHHS IOPHINYHHUX OCi0 (TIpuoy-
TOK — JIOXiJ] — 3HOBY IPHOYTOK);

— nocriitHy 3Miny ctaBok I1JIB (28 %, 20%, 28%, 20%);

— IUTyTaHUHY I0JI0 BUOOPY METOAIB 00MiKy (P iHAHCOBHX PE3yJbTaTiB (3a (akToM
BiABaHTaXCHHS MPOAYKITii, KACOBUI METOJ, 3MilllaHa CHCTeMa, 3a (pakToM mepemadi
[IpaB BIACHOCTI HA MPOAYKILito) Tomo [18].

VYci mi 3MiHE 3HAWTIIUTH CBO€E BiOOpaKEHHS B HU3II MOJATKOBUX 3aKOHIB, IO
Oynu yxBaJieHi y HOBi#l penakuii: «IIpo cucremy onomarkyBanus», «IIpo omonar-
KyBaHHS MpHOYTKY MiATpHEMCTBY, «IIpo momarok Ha AoJaHy BapTiCTh» Ta iH.
(1997).

Heo0xinHo 3ayBa)XuTH, 110 B IIeH NEpio MPOBOAUTHCS aKTUBHUH MOIIYK ONTH-
MaJTbHOT MOJIEJIi TIOJJATKOBOI CUCTEMH JEPKaBH, 3MIHIOIOUH TEePENIiKk OCHOBHHUX BH-
niB monatkis. IIpore, sk BipHO 3ayBa)kylOTh OKpeMi BUEHI, 3aCTOCYBaHHS Pi3HUX
MOJIaTKIB 3 BITHOCHO HEBUCOKHMMH CTAaBKaMHM JIAa€ JICP)KaBi JOCUTh MaJo, mepeod-
TSDKY€E HAaCEJICHHS 1 CTBOPIOE TAIBMIBHHH €(DeKT B pO3BUTKY HAI[iOHAIHLHOTO TOCTIO-
nmapctBa [7, ¢. 130].

3a TBepmkeHHAM npodecopa O. CockiHa, MOIATOK CTaB BUKOPHUCTOBYBATHCS SIK
IHCTPYMEHT €KOHOMIYHOTO 1 HaBiTh (DI3MYHOTO TUCKY HA TPOMaJIiH YKpaiHH Ta KOHT-
POITIO 32 TIpHEMIIMH. IX 036aBHIM CTHMYITiB PO3BHUBATH Gi3HEC, MEPETBOPHUBIIN
3aBISIKM KapHUM 3aKOHOJIaBUMM aKTaM Ha 3JI04MHIIIB. YHACIIIOK bOro YKpaiHa 3 eKo-
HOMIYHO PO3BMHYTOI AeprKaBH TIEPETBOPHIIACS HA BiJCTaNy, IEPMAHEHTHO KPU3OBY
Kpainy [5, c. 11]. AHani3 cuTyauii B Iep»aBi CBiTYUTh PO TE, IO OCHOBHUMH O3Ha-
KaM# poOO0TH MoJaTkoBoi ciryk0u ctanu (ickanbHUI THCK Ha Oi3HEC, 3pOLIEHHS opra-
HIB HAIVIALy Ta KPUMIHAIBFHUX €JIEMEHTIB, METOI pOOOTH CITY’)KOH 3a MPHHIIUIIAMHA
TIOJTIIIEMCHKOT AepKaBH, a TaKOXK, O0€3yMOBHO, KOPYIIIIiifHA CKJIaI0Ba.

OmHUM 13 OCHOBHHUX 3I00YTKIB TPETHOTO eTammy (hOpMyBaHHS ITOJATKOBOT CHCTEMH
JepkaBu OyJ10 3ampoBaKEHHs aJbTEPHATUBHUX CHCTEM OIMojaTKyBaHHsA —y 1998 p.
[Ipesunent Ykpainu Bugas Yka3 «IIpo crpoiieHy cucteMy onoaaTKyBaHHsI, OOTiKy Ta
3BITHOCTI cy0’€KTiB MaJioro mianprueMHuITBay Ne 727, a Bepxosna Pana Ykpainu npuii-
vsi1a 3Y «lIpo dikcoBaHMit CiTLCHKOTOCTIONAPCHKUI TOaTOK» Ne 662/98.

2.3. Mexanizm cnpasnsanns npamux nooamxis y 90-x pp. XX cm.

[Tepur 3a Bce ciij BU3Ha4nTH, 1m0 Take npsimi moxatku. 0. C. CrosH, aHamizyroun
CYTHICTh NMPSIMUX TIOAATKIB, TPOMIOHYE TaKi iX O3HAKH:

1) sskocTi (hOpMAITEHOTO 1 PeaTbHOTO TUIATHUKA 301ratoThesl, Mae Mictie 30ir dop-
MaJIbHOTO Ta PEaJbHOTO IJIaTHHUKA, TOOTO 0CO0H, sika Oe3MOCepeIHbO TIEPEPAXOBYE
MOAATOK J10 OroKeTy (POopMaIbHOTO TIATHUKA), 1 0COOM, YK KOIITH MEPEPaxoByOTh-
sl y BUIVISIZIL CyMH, CKBiBaJICHTHOI OAATKOBOMY 00OB’SI3Ky (peanbHOTO IJIaTHUKA);

@
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2) 3a JOIOMOTOIO TIPSMHUX TTOATKIB TMEPCOHI(DIKYETHCS TTOMATKOBUM 000B’SI30K,
BCTAHOBIIOETHCS 3AIEKHICTh MK IMMOAATKOBUM 00OB’SI3KOM KOKHOTO KOHKPETHOTO
IUTATHUKA 1 HOTO y4acTIO Y (OpMYyBaHH1 OIOIKETHHUX JIOXOIIB;

3) mpsiMi mofaTky OepyTh y4acTh B yTBOPEHHI LiHU (TIPSIMi OAATKH BKITFOYAIOTHCS
B IL[iHy BUPOOHUKA HA CTa/lii BUPOOHUIITBA);

4) npsiMi TOAATKU OUIBII TOYHO OPIEHTOBAHI HA IUIATHUKA IMOJATKIB 1 Ha HOTO
TTOIaTKOCTIPOMOYKHICTb, YITKO BCTAHOBITIOIOTE BIAMOBITHICTH MIJK JIOXOJIOM Y MaiHOM
IIJIATHUKA Ta MOJATKOBUM O0OB’A3KOM, SIKWW BUHUKAE y 3B’SI3KY 3 IIUM, CIIBBITHO-
CATBHCS 3 PO3MIPOM JIOXOAY, BCTAHOBJIIOIOTH HPOMOPIIIHHE OMOJATKyBaHHS Y BUPOO-
HHKIB;

5) npsiMi OAATKK NOTPEOYIOTH MEHILIE BUTPAT Ha iX aaminicTpyBanus [ 19, c. 20-21].

3akoHoM Ykpainu «IIpo cucremy omomarkyBanHs» (ctarti 13—15) Oyio 3anpoBa-
JOKEHO TaKi BUIAW NPSIMUX TOJATKIB: IMOAATOK Ha MPHUOYTOK, MOJATOK Ha MPHOYTOK
1HO3eMHUX IOpUANIHUX 0ci6 Bix mismieHOCTI B YPCP, mogarok 3 060poTy, mogaTok Ha
EKCIIOPT 1 IMITOPT, IMOIaTOK Ha J0XO/IH, IOAATOK Ha (POH/I OILIATH PAalli KOJTOCITHHUKIB,
puOyTKOBUH MOAATOK 3 IPOMAJIsSH, I1JIaTa 3a IPUPOJIHI PECYyPCH, TUIaTa 3a 3eMJIH0, JIiCO-
BUH J10X0[], EKOJIOTIYHUH MOJATOK, OAATOK 3 BIACHUKIB TPAHCTIIOPTHHX 3ac00iB.

I3 mpuitasaTTAM Y 1992 p. 3V «llpo onoxaTkyBaHHS TOXOAIB MiAIPUEMCTB Ta Opra-
Hi3amii» yci mianprueMcTBa Ta Oprasizaiii, KpiM yCTaHOBJICHUX 3aKOHOM BHHSITKIB,
MTOBUHHI Oy CIIadyBaTH MOAATOK Ha 0Xia y po3mipi 18% (y 1992 p.). 3 wacom s
CTaBKa Movaja TiIbKU 30U1bnyBaTich (y 1995 p. cranosuia 22%).

[Ipore Bxe y 1996 p. Ykazom [Ipe3umenta YkpaiHu BCTAHOBIICHO TaKi MPIOPUTETH
IIPY MiITOTOBIII HOPMAaTUBHO-TIPABOBUX aKTiB 3 MUTaHb PePOPMYBaHHS MOATKOBOI
MIOJIITUKH, 30KpeMa: 3MEHIICHHS PiBHS PO3MIipy MMOIATKOBUX BHITyY€HB; CKACyBaHHS
MLTBT TIOI0 OTIOAATKYBAHHS, HAIAHUX TIAIPHUEMCTBAM 3a TalTy3eBUM MIPUHIIAIIOM a00
OKPEMHUM TIiAPHEMCTBAM, 3 OMHOYACHUM 3aIPOBA/KCHHIM MEXaHI3My PECTPYKTYPH-
3arii 0e3HaiiHOT 3a00PrOBaHOCTI 32 MOJIATKOBUMHU 3000B’SI3aHHIMH; 3MCHIICHHS
CTaBOK MO/IATKiB Ha IMIOPTHY MPOIYKIIif0, IO HE BUPOOISIEThCS B YKpaiHi Ta iMmop-
TY€ThCS B YKpaiHy /Il BAKOPUCTAHHS Y BUPOOHUIITBI BITYM3HSIHUMHU TOBAPOBUPOOHH-
KaMH BiAMOBIIHOT MPOYKIIii, 3 OJTHOYACHUM IIiIBUIIIEHHSIM CTAaBOK TaKHX ITOJIATKIB Ha
TIPOIYKITit0, SIKA IMITOPTYETHCS B YKpaiHy TSI CIIOKUBaHHS 0e3 i1 mepepoOku, 3a yMo-
BH, 110 aHAJIOTIYHA TIPOAYKIIiSI BUPOOISETHCSA B YKpaiHi; MOCHICHHS OIONATKyBaHHS
OaprepHuX (TOBapOOOMIHHMX) OTepaliil Ta onepaiii 3 JaBabHUILKOIO CHPOBHHOIO;
OOUYMCIICHHS ONIOIaTKOBYBAHOTO MPHOYTKY SIK PI3HMIII Mi’K BAJIOBUM JI0XOJIOM Ta BaJlo-
BUMH BUTpaTaMU BUPOOHHUIITBA (00Iry).

BUCHOBKH

[lincymoByroun HaBe/IeHe, CINiJl HATOJIIOCUTH, IO TIePIINi 3aKOHOTBOpUni eran (1991—
1994) xapakrepu3yBaBcsi TAKHMH OCHOBHHMH OCOOJIUBOCTSIMU:

1) Oyso cTBOpeHO 6a30Bi MiABAIMHHN 3aKOHOIABUOTO PETYITIOBAHHSA y cepi oIo-
JaTKyBaHHs B YKpaiHi, 30kpema po3po0OieHo Ta yxsasieHo 3akoH YPCP «Ilpo cucremy
@
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OTIONIATKYBaHH:, 3aKOHU YKpainu «IIpo mogaTtok Ha qomxaHy BapTiCThy, «IIpo aku3Hmit
30ip» Ta iH., Jlekper Kabinery MinictpiB Ykpainu «IIpo npnOyTKOBUil TOJATOK 3 TPO-
MazisH» 1 T. 1I.;

2) MoJaTKOBE 3aKOHOIABCTBO TOTO Yacy Oyso JOCHTh HeCTaOIIbHUM (10 1 3p03y-
MiJI0, OCKUIBKH JIUIIIE TIOYWHABCS MPOIEC HOTO CTAHOBJICHHS) Ta CYINEPEUWIMBUM SIK
II0/0 3MICTY, TaK 1 010 MOXKIIMBOCTI HOTO 3aCTOCYBaHHS;

3) Oys10 3anmpoBaKeHO CUCTEMY OTOJATKyBaHHs, B SKii mepeBaxkaia QickambHa
(hyHKIIis, OCKIJIBKH 3’SIBUJIOCH YUMAJIO 00OB’SI3KOBUX TUIATEXKIB (K BIIACHE CaMi T0-
JIaTKH, TaK 1 pi3HOMaHiTHI 300pu Ta cTArHeHHs!). Lle 4o BaxxkuM TarapeM Ha Oi3Hec;

4) npu po3poOLi mepIKrx HOPMAaTHBHO-TIPABOBHX aKTiB HE3aJIeKHOI YKpaiHu y cde-
pi onoiaTKyBaHHsI 0YyJI0 3aCTOCOBAHO XapaKTEpHi JUIS TUIAHOBOT EKOHOMIKH METOJIU Ta
00’ €KTH OTOTAaTKyBaHHS;

5) IpOTATOM TIEPIIIOTO TIEPioly CTAHOBIICHHS ITOIATKOBOI CHUCTEMH B YKpaiHi Oyio
cTBOpeHO JlepkaBHY MOAAaTKOBY ciIy)0y YkpaiHu (BiAMOBiTHUN 3aKOH yXBaJleHO
y rpyasi 1990 p.).

SIKIIo mpoaHati3yBaTH MOPSIOK 3alPOBaHKEHHS MEXaHi3My IPSMOTO OIOJIATKY-
BaHHs MPOTAroM 1991-1994 pp., TO YiTKO MPOCITIIKOBY€ETHCS TSHCHIIIS 10 3HUKCHHS
KUTBKOCTI TIPSIMUX TIOJATKIB, CIIPOIICHHS MEXaHI3My iX afIMiHICTpyBaHHS HA (HOHI IMiI-
BHIIICHHS Pi3HOMaHITHUX HEMPSMUX TTOAATKIB.

[IpoTsirom Apyroro Ta 4aCTKOBO TPETHOTO €TAITIB CTAHOBIICHHS ITO/IATKOBOI CHUCTe-
MU YkpaiHu BiZOyBaioCh NOCHJICHHS! KOHTPOJIOIOUOTO BIUIMBY Ta KapHOi QyHKIiT
JiepkaBu y c(hepi CrpaBIIsTHHS TIOIATKIB, PO3IIUPUIKCS TOBHOBAYKEHHSI KOHTPOJTFOIOUNX
OpraHiB Ta yTBOPUBCS CMMO0103 MOJaTKOBOI iHCIeKIii 3 opranamu MBC, sikuii HaOyB
XapakTepy MOJIIEHCHKO-KapHOTO OpraHy. YCi IIi 3MiHU IMOAATKOBOI CUCTEMH CIIPHYHN-
HWJIH TTOCHJIEHHS TTOIaTKOBOTO TIPECYy.
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Kagpeapa sazarvrnomeopemuunoi opucnpyaenuii
Hayiornanonuii yrisepcumem «QOgecoka opuguuna axazemis>
Ouacca, Yxpaina

ITPABOBI MI®U TA MI®OAOTEMHU
B FOPUCIIPYAEHLIT

AHoTaniss. Cmammio npucesayeno sUsHaA4eHHI0 MiCYsa npasosux mighie ma ananizy KOHCmMpyio-
6anHs miponozem y cucmemi opucnpyoenyii. Pozensinymo 6ionogionicms npagosux migie
OCHOGHUM KPUMepiam HayKo8o20 3HaHHA. 3poONeHo 8UCHOBOK, W0 Xoua npasosi mighu cynepe-
Yame payioHaIbHOMY Ma OOTPYHMOBAHOMY PO3GUMKOBL OPUOUYHO20 3HAHHSL, IXHIO NPUCYMHICMb
Y cucmemi 0OPUOUYHOL HAYKU 3anepetumu HeMOICIUBo. Pos2nsnymo ma oxapakmepuzo8ano
Maxi 0CHOBHI Mighonozemu OPUOUUHOT HAYKU: 00pa3 nPasa aK NPOOYKmMy OisibHOCMI Oepicasi,
Mighonozema €8ponelicbko2o npago8o2o NopsoKy, mighonrocema npagogoi depaicasu, migponozema
npag noounu. byno ecmanosneno, wo, 6paxosylouu HEMOMOICHICIb IOPUOULHOL HAYKU Mma
1opucnpyoenyii, icHy8anHsa npagosux miie y cghepax 1opuouuHo20o 3HAHHA € HOPMATLHUM CINa-
HOM 11020 pO36UMKY, 4 MOMY NOOIOHe 3HAHHA NPO NPASO NOBUHHO OYMU PAYIOHATIZ08AHUM MA
nepegeoeHuM y niowuHy UKOPUCIIAHHA HAYKOBO20 MEMOQY.

KurouoBi cioBa: nipaBoBi Midu, paBoBi MidosioreMu, IOpUIMYHE 3HAHHS, IOpUINYHA HayKa,
FOPHUCTIPYICHIIIS.

FOrusa Barepuerna Tumenxo

Kageapa obuiemeopemuueckoii opucnpyaeryuu
Hayuonanvnwiii yrusepcumem «O gecckas opuguueckas akajemus>
Ogaecca, Yxpauna

IMPABOBBIE MUd bl U MUDOAOTEMbI
B IOPHUCIIPYAEHLUHNHU

AunHoTaunus. Cmamwsi nOCésujena onpedeieHuio Mecma npasosuix MUpos u anaiuzy KOHCmpy-
uposanus mugonozem 6 cucmeme opucnpyoenyuy. Paccmompeno coomeememaue npagogwix
MUGDO8 0OCHOBHBIM Kpumepusim Hayunozo suanus. Coenan 6vbl800, Ymo npasogvle MUl npomu-
sopeuam payuonaibHOMy U 0O0CHOBAHHOMY PA3GUMUIO IOPUOULECKO20 3HAHUSL, HO UX NPUCYM-
cmeue 6 cucmeme 1pUOULECcKoll HAyKU Ompuyams Heo3mModicHo. Paccmompenuvt u oxapaxme-
PU306aHbL OCHOBHbIE MUGPDONIO2EMbI IOPUOUYECKOU HAYKU. 00paA3 Npasa Kax npooykma oesimens-
HOCMU 20CY0apcmed, Mupoiozema esponeticko2o npasosoeo NOPsOKd, Mugoio2ema npago8ozo
eocyoapemaa, mugonoeema npaeg uenosekd. bvino yecmarnosneno, umo 6udy HemoosicoecmeeH-
HOCMU IOPUOUYECKOU HAYKU U IOPUCHPYOCHYUU CYUeC808AHIE NPABOBbIX MUPOs & cihepax
FOPUOUYECKO20 3HAHUS ABNAEMC HOPMALLHBIM COCIMOSHUEM €20 PA38UMUsl, d NOIMOMY N000D-
HOe 3HAaHUe 0 npase OONHCHO ObIMb PAYUOHATUSUPOBAHHBIM U NEePe8edeHHbIM 8 NIOCKOCMb
UCNONBL30BAHUA HAYHUHO20 Memood.

KuroueBrbie ciioBa: npaBoBbic MU(DEI, MA(DOIOTEMB], OPUINICCKOS 3HAHUE, FOPUIUICCKAs
HayKa, IOpUCTIPYICHIINS.
@
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Abstract. The article is devoted to the determination of the place of legal myths and analysis
of mythologemes designing in the system of jurisprudence. The correspondence of legal myths
to the basic criteria of scientific knowledge is considered. It was concluded, that despite the
legal myths are run counter to rational and reasonable development of legal knowledge, their
presence in the system of legal science is impossible to deny. The main mythologemes of legal
science such as the human rights mythologeme, the mythologeme of the European law and order,
the mythologeme of the law-based state was considered and characterized. Taking into account
the non-identity of legal science and jurisprudence we can say, that existence of legal myths in
the spheres of legal knowledge is a normal state of its development, and therefore such knowledge
should be rationalized and transfer into the area of scientific method.

Keywords: legal myth, mythologems, legal knowledge, legal science, jurisprudence.

BCTVYII

OnHi€ro 13 XapaKTEpPHUX PUC MTPABOBOTO Mi(y € Te, 1110 BiH BUCTYIIAE YACTHHOIO OJTHO-
4acHO 00’ €KTHUBHOTO i Cy0 €KTHBHOTO CBITY, €IEMEHTOM HaBKOJIHIITHBOI COIliabHOT
peanbHOCTI 1 3aco0oM Ti mosicHeHHs Ta iHTepnpeTamnii. Lle akTyanizye muranHs pos-
ISy TTpaBOBOTO Miby HE TITEKH K (PEHOMEHY TPaBOBOI PEaIbHOCTI, a i SIK YaCTHHHU
IOPUINYHOTO 3HAHHS — CUCTEMH IOPUCTIPY/ICHIII.

dinocodist mpaBa Ta 3araJbHOTEOPETUYHA FOPUCIIPYACHINIS B MIJIOMY 3aJIHIIAIOTH
poOIeMaTuKy MpaBoBUX Mi(iB Ha y30i4di HayKoBOTO TUCKypcy. [IpnymHa momsirae
B TOMY, 10 BU3HAHHS ICHYBaHHSI [IPaBOBHUX Mi(iB Y HAyKOBOMY IOPHIUYHOMY 3HAHHI
migprBae GpyHIaMEHTalIbHI OCHOBH BIIEBHEHOCTI Y IPABMIIBHOCTI Ta aJIeKBaTHOCTI BH-
CHOBKIB IOPHINYHOI HAYKH Ta CYIEPEUNTh yCTaJICHIH TpaIuLii po3IisLy I0pUCTIPYICH-
Iii SIK CyTO parlioHaJIbHOT CHCTEMH, sIKa TIOBHHHA BiATIOBIIaTH BCIM KPUTEPIsIM HayKO-
Bocri. lle 00yMOBITIOE METY CTarTi — KOHCTaTyBaTH HAsBHICTh Ta BU3HAYUTH MICIIe
paBoBHX Mi(iB i Mi(ororemM y cucreMi I0pUCTIPY/ICHIIII.

Jiis BU3HaYeHHS MicIs IPAaBOBOTO Mi(hy B CTPYKTYpPl IOPHIUYHOTO 3HAHHS HEOO-
X1IHO BH3HAYUTHCS 13 CAMHM MOHATTSM IOPUANYHOrO 3HaHHS. He3Baxkarouum Ha mpo-
CTOTY Ta OYEBUAHICTH LIbOTO BU3HAYEHHS, HOTO 3MICT 1 10 CbOTOZIHI BUKJIMKAE JOCUTD
Oarato cyrnepedok. 30KkpeMa, MOJKHa BUIUINTH JAesiKi QyHAaMEeHTaNbHI MUTaHHS, Ha SKi
MU cripoOy€eMO BiJIOBICTH B MEXax IIi€i CTATTI:

— 5K CHiBBIIHOCATHCS MK COOOIO MOHATTA KIOPUIMYHE 3HAHHS», KIOPUIUYHA Ha-
yKa» Ta «IOPUCIIPYACHILIS;

— SIKi KpUTEpil HAYKOBOCTI IOPUINYHOTO 3HAHHS,

— Yi MOXeE IOpUMYHE 3HAHHS MICTUTH B c001 eleMeHTH Mi(iB.
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[TuransasaM OyTTS Midy B CydacHOMY TIpaBi MPUCBAUCHI JOCITIIHKSHHS 3€01TBIITIOTO
y cdepi ropuanuHoi antponodorii: A. 1. Koenepa, O. O. [lyukoa, B. B. 3aBanbHioka
[1-3]. ¥ ToOi1 e yac akTyalli3ylOThCsl HAyKOB1 JOCHIHKEHHS Mi(OIOTIYHNX acTeKTiB
CY4YacHOTO TpaBa, HAa YOMY aKIEHTYIOTh yBary Taki JOCHiIHHUKH, K B. A. baunHiH,
C.1. Makcumos, B.I1. Manaxos, 0. M. O6opotos, O.1. OpunnankoB, A. B. [TonsikoB
Ta id. [4-11].

1. MATEPIAJIM TA METOIHU

OxpeciieHa HaykoBa Ipo0iieMa JISKUTh Y IJIOUIMHI IPUHITUIIIB, MiJXOIB 1 METOJIIB HE-
KJIACMYHO{ Ta TOCTHEKJIACHYHOI IMapajurM ropucnpyaeHiii. Cepes HUX CITiJl BUIUTATH:

— MPHUHIUII TUTIOPAIi3MY;

— IPUHLMI B3a€MOJIOIIOBHEHHS PallioHAILHOTO Ta HEPALiOHAIBHOIO;

— TIPUHIIAI IHTEPCYO’ EKTHOCTI;

— MPHUHIUI MDKIUCUUIUTIHAPHOCTI.

3a3HaueHi MPUHIMITA OKPECIIOI0Th CHCTEMY TIIXOIIB, Cepell SIKUX CIiJl Ha3BaTh
(heHOMEHONOTTYHUH TiIXi/1, SKUH YMOKIMBHB PO3KPHUTTSI 3MIiCTY TIPAaBOBOTO Midy 1 HOTo
XapaKTEePHUX PUC, Ta aHTPOTIONOTIYHHUH TT/IX1]T, SKUH T03BOJIMB BUSIBUTH OCOOMCTICHHUN
BuMip mipaBoBoro Miy. Cepen GpitocopChbKIX METOIB BayKJIMBE 3HAYCHHS Ma€ JiajieK-
TUYHHUI METOJ, SIKUIA JO3BOJIMB OXapaKTeprU3yBaTH MPaBOBHUH Mi( SIK €IHICTB pallioHab-
HOTO Ta HepaIioHaIbHOTO, 00’ EKTHBHOTO i Cy0’ €KTUBHOTO B HOTO 3MICTi Ta PO3BUTKY.

ByB mpoBenenunit aHasiz HAKOMUYCHUX TEOPETUIHHUX 3HAHH CTOCOBHO OCHOBHHX
MTOHATH FOPUANTHOT HAYKH, 110 110 MOYIIUBICTH OKPECIIUTH T€, SIKUM YHHOM BOHH MiXK
c00010 CITIBBITHOCSTHCS T4 HACKLUTHKU BHIPABIAHUM y iXHHOMY KOHTEKCTI € iICHYBaHHS
MiiB Ta MidosoreM. J{oCTiKEHHS 1HITMX HAYKOBIIIB Y ITiii cdepi T03BONMIH 310paTh
Ta y3arajJbHATH OCHOBHI Mi()oTOTeMH, TPUTaAMaHHI CyJacHid IOpUANYHINA HayTli, BHTi-
JIUTH 1XHI OCHOBHI O3HaK{ Ta OXapaKTepu3yBaTH MPHUHININ [XHFOTO BUHUKHEHHS Ta
MIPOHUKHEHHS B IOPUANYHY HayKYy.

2. PE3VJIBTATHU TA OBI'OBOPEHHS

2.1. CniggioHoweHHA NOHAMb KIOPUOUYHE SHAHHAY, KIOPUOUUHA HAYKA» Md «IOPUC-
npyoenyisy
Cepen 03HaYCHHX MOHATH HAUIIMPIIAM 32 O0CSITOM € IOPUCTIPYACHIIIS, IO MiATBEP-
JUKYETRCS KiTbkoMa dakxTopamu. [lo-mieprre, sk crpaBeaiuBo miakpecittoe M. M. Azap-
KiH, B IOPHCTIPYACHINIIO BXOIATh HE TUIBKU BJIACHE 3HAHHS PO TPABO 1 ACprKaBy, aie
TaKOX 1 MpaKTU9IHA TisSTHHICTH FOPHUCTIB, HABUYKH 3aCTOCYBAHHSI TPaBOBUX HOpM [ 12].
[To-npyre, TopuCTIpyISHIIIS PO3TIAIAETHCS K HEBIT €MHA YaCTHHA TIPABOBOI KYIBTYpH
Oyab-gIKOTO CcycHinbcTBa. Lle 03Havae, M0 MpHu OCATHEHHI i1 3MICTY Ta CTPYKTYpH IO-
BHUHHI BPaXOBYBaTHCSI 0COOTUBOCTI BCIX MPABOBUX KYJIBTYP.

dyHmaMeHTaIbHa BiIMIHHICTh MIXK IIOHATTAMH IOPUIMYHA HAYKa» Ta «IOPUCTIPY-
JICHITISD TIOJISTAE B TOMY, IO FOPUCIIPYACHINIS € cheporo He TiIIbKH HAyKOBOTO, a i
T03aHAYKOBOTO 3HAHHS, 110, BTIM, HE BUKIIIOYAE i1 31 chepr pariioHaIbHOTO TOCIiKEH-
@
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Ha. Sk ctBepmkye FO. M. OG0poTOB, «Iepexia Big TepMiHa “tOpuandIHa HayKa™ 0
TEepMiHa “IOPUCTIPYACHIIS TMOSCHIOETHCS MOSBOIO B MPABOBid cepi Takmx ramysen
3HAHHS, SKi CKJIATHO KOHCTATYIOThCS K HAYKOBi. 30KpeMa, 1€ BIAHOCHUTHCS 10 TAaKUX
JOCITITHUX HAMpsMIB 1 FOPUIUYHAX TUCIUILIIH, SK (Qilocodis mpaBa, aHTPOIOIOTis
npaBa, IpaBoBa TePMEHEBTHKA, FOPUIMYHA ICUXOJIOTIS, KAHOHIYHE MPaBo To1o. [Tpod-
JieMa TIOJT0JIaHHS FOPHUCIIPYACHITIE0 HA/UTAIIIKOBOI PaIliOHaIbHOCTI, BUX1JI 10 TOCSITHEHb
cdepu HepalioHaIBHOTO, ippanioHaJbHOTO 1 HABITH HAAPAliOHATIBHOTO TIOB’ I3aHUH
3 HAIIOBHEHHSIM TIPOo(deciitHOl FOpHINIHOI AIsUTBHOCTI TyXOBHUM 3MIiCTOM i, 0 0C00-
JIUBO 3HAYMMO, BIpOIO B TIPABO, HOTO JIE€BICTIO, COIIaTHLHO Ta 0COOUCTICHOO I[iHHIC-
Tio» [9]. CripaBi, BU3HAHHS TOTO, 1110 ITPABO HE € C(HEeporo BUKIIIOUYHO PalliOHAIBHOIO,
Ba)KJIMBO SIK 3 TOYKH 30pYy METOJOJIOTIT IOpPUCTIPYACHLI1, TaK i 3 TOUYKH 30py CHPUIHAT-
Ts1 MpaBoBUX Mi(iB. KpiM TOTO, MOHATTS «IOPUCTIPYACHIIISH» OXOIUTIOE TaKoXK chepy
FOPUIUIHOI TTPAKTHKA Ta IOPUINIHOI OCBITH.

OnHa 3 KITI0Y0BHX i1eH cydacHoi ¢inocodii mpasa noisarae B Tomy, IO IPaBo B IIH-
POKOMY 3HAUCHHI CJIOBA HE MOYKHA PO3IVISIIATH BUKITIOYHO SIK PaIliOHATbHY KOHCTPYKITIFO,
noOya0oBaHy Ha MPUHIMIIAX JOTIKM, — TaKa BIACTUBICTb MOXKe OyTH BH3HAHA JIUILE 32
MO3UTHBHUM TIpaBoM. [Hii 5k hopmu OyTTs IpaBa, TIEpIl 3a BCe MPABOCBIIOMICTh, 3HAY-
HOIO Miporo To3apartionanbHi. Sk 3a3aagae O. [. OBUNHHUKOB, HEKITACHIHA TEOPIs ITi3-
HaHHS, B SIKi MECJICHHS PO3IISIIAECTHCS HacaMIlepeT sIK MPOLIEC CMUCIOYTBOPEHHSI 200
pO3yMiHHS, 00’ € THYIOUNH pi3HI BUIM MTi3HAHHS — UyTTEBE, IHTYITUBHE 1 pamioHaNIbHe, —
OiIbLI a/IeKBaTHA IPUPOJI IHTETEKTYaIBHOT JisIbHOCTI y cdepi mpasa [10].

CxJ1aj10Ba I0pUCTIPY/ICHIIIT, SIKa BUXOAUTD 32 MEXi FOPHIMYHOT HAYKH, OXOILTIOETHCS
MOHSATTSIM FOPUIMYHOTO 3HAHHS. BiIbIII CKIIaIHUM € CIiBBIAHOLICHHS IOHATH «IOPUANY-
HE 3HaHHsI» 1 KIOPUIMYHA HayKay. 3HaHHS, sk 3a3Ha4ae A. F0. [{odHac, Moxke TpakTyBa-
THUCS B IIMPOKOMY Ta BY3bKOMY 3HAYCHHSX. Y HIMPOKOMY PO3YMiHHI — II€ BECh 3MICT
CBIZIOMOCTI, SIKMH Mepe0adae MOKIIUBICTb HOTO OIHCY, TOOTO BUPaKEHHS 30BHI. Y BY3b-
KOMY K PO3yMiHHI 3HAHHS BU3HAYAETHCS SIK TAaKUH 3MICT CBIZIOMOCTI, SIKMIA BiJIOBIza€e
TaKUM XapaKTePUCTHKaM, sIK OOTPYHTOBaHICTh, PalliOHANBHICTh, eKCILTIIUTHICT, 3arallb-
HO3HAUYIIICTh, pehepeHIliaIbHICTh, BAJICHTHICTH 1 peICKCUBHICTD (JIOKJIA THO 111 T IHIII
BJIaCTUBOCTI HaykoBoro 3HaHHs orucadi A. FO. [odracom) [13]. binbme Toro, criBBin-
HOIICHHS MK IIUMH 03HAKaM{ BU3HAYA€THCS CyBOPOIO KOH TOHKIII€0, TOOTO BiJICYTHICTb
x04a O OHOTO 3 HHUX HE JI03BOJII€ BU3HAYAaTH 3HAHHA Yy By3bKOMY 3Ha4deHHi. [HImmu
CIIOBAaMH, y BY3bKOMY 3HAYCHHI 3HaHHS [TOCTAE SIK HAyKOBE 3HAHHA [ 14].

JlymaeTbes, 110 CeHC pOo3MEeKyBaHHS 3HAHHS B IIUPOKOMY 1 By3bKOMY PO3YMIHHSIX
BUIIPABAAHUM 1 3 TOUKH 30py PO3IISAY 3MICTY MOHATH «IOPUIMYHE 3HAHHS» 1 «IOpU-
JIMYHA HayKa». 30KpeMa, caMe MOHATTS «IOPUINYHE 3HAHHS» CIHPAETHCS Ha NIMPOKE
TPaKTyBaHHS 3MICTy CBITOMOCTI, OCKIUTEKH JJO3BOJISIE€ BKITFOUATH B ceOe HE TUTBKHU CTPO-
ro OOrpyHTOBaHI HAYKOBi KOHIICTILIIT, ajie i Te, 1[0 Ha3UBaIOTh IEPEIYMOBHUM 3HAHHSM,
HESIBHUM 3HAHHSIM, OCOOMCTICHUM 3HaHHAM, ()OHOBUM 3HAHHSIM 1 T. 1. OCOOIMBO ak-
TUBHO BCI I1i MOHATTSI BUKOPUCTOBYIOTHCS B TEPMEHEBTHLI 1IPaBa, JI¢ aKTUBHO OOTOBO-
PIOIOTHCSI MUTAHHS MOXKIIMBOCTI BUXO/LY TTi3HAHHS paBa 3a MEXi palioHaIbHOI iHTep-
@
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TIpeTartii mpaBoBoOi peasbHOCTI [15]. bisbIme Toro, cydacHa THOCEOJIOT S 3TOIHA TIPHH-
HSTH TBEPIKEHHS MPO Te, 10 Oyab-sKi, HABITh HalO1IbII OOTPYHTOBAHI 1 CTPOTi
HayKOBi TeOpii Ta KOHIIEIIii, TICHO ITOB’sI3aHi 3 yCiM THM TUTACTOM HEYCBIJIOMITFOBaHO-
ro, HepaIioHaJbHOTO, IO JICKHUTh 32 MEKaMU HayKOBOro MUCICHHS [16]. [HImnMu
cioBamH, sk roBopus JI. Bitrenmreiin: «Ha nHi Oynb-sikoro 3HaHHS J€KUTH Bipa» [17].

30BCiM iHAKITIA CUTYAITis 3 HAYKOBUM 3HAHHAM a00 IOpUANIHOIO Haykoro. FOpumamd-
Ha HayKa HaJIC)KUTh JI0 IIMKITY CYCIIUTbHUX HAyK Ta BiAMOBiJa€ BCIM KPUTEPisIM HayKO-
BOCTI 3HaHHSA, TOMY HMOHSTTS «IOPUINYHA HAyKa» CI1J PO3YMITHU SIK TOTO)KHE ITOHATTIO
«IOPUJINYHE HAYKOBE 3HAHHSY.

Po3rnsguyBImM, TaKMM YMHOM, BIIMIHHOCTI MIX FOPUCIIPYACHII€0, IOPUANIHUM
3HAHHSIM Ta IOPUINYHOIO HAYKOI0, MOXHA IIPUITH 10 BUCHOBKY, 1110 IOPUANYHA HAyKa
€ HallBy>K4UM y LIUX HNOHSTh, OCKUJIBKY BOHA SIBJIsSIE COOOI0 CUCTEMY 3HAHHS, BiAMOBI -
HOTO NIEBHUM KPHUTEPIsSM. Y CBOIO YepTy, FOPUCIIPYACHLIS] OXOIUIIOE FOPUINYHE 3HAHHS,
IOPUIINYHY HayKYy, IOPUIUYHY NPAKTHKY Ta IOPHIUYHY OCBITY.

2.2. Kpumepii Haykosocmi 0puouyHo20 3HAHH

Y KOHTEKCTI BHII€3a3HAYEHOTO HAHOLTBII BAXKIIMBHUM € TTUTAHHS BiJIITOBIIHOCTI IPaBO-
BUX Mi(iB KpUTEPisIM HAyKOBOCTI IOPUANYHOTO 3HAHHA. MU MOXXEMO BUAUIUTH TaKi
O3HAaKH, 110 JO3BOJISIOTH CTBEPIKYBATH IIPO HAYKOBICTH TOTO UM 1HIIOTO 3HAHHSL:

1. O6rpynTOBaHicTh. LI 03HaKa BUpaXaeThCsl HACAMIIEPE] Y TOMY, 1[0 TaKe 3HAHHS
BHOYIOBYETHCS Ha ITICTAB1 €JIEMEHTIB MIHCHOCTI, iIMeHOBaHUX (pakTamu. Sk yxke 3a-
3Ha4ajocs, NPaBOBUN Mi() MOXe SIK MaTH, TaK 1 HE MaTH 3B 53Ky 3 (akTramu, 1e He
€ MOT0 iICTOTHOO BIACTHUBICTIO. [lesiki mpaBoBi Mi(hu € crienudivHOI0 iHTepIpeTaIliero
(bakTiB MPABOBOTO KUTTS (AEMOKPATIs € €IMHO MOKIMBOIO (DOPMOO OpraHizailii cyc-
MiJTBHOTO JKUTTA), JIEsKI CBIJOMO HAYTh MPOTH (PAKTIB MPABOBOTO XHUTTS (JIep:KaBa
€ €IMHUM JDKEpesIoM mpaBa). TakuM YMHOM, OOIPYHTOBAHICTh HE € 000B’SI3KOBOIO
03HAKOIO TIPaBOBOTO Midy.

2. PamionanbHicTs. O4eBUIHO, MiH, Y TOMY YHUCII 1 IPaBOBI, HE MiAAIOTHCS a0-
COJIIOTHIN parfioHanizaiii, OCKiJIbKY 1 PyHHY€E IXHIO cakpajbHY CyTHICTh. [IpaBoBi
Mi(u He 000B’SI3KOBO IOBUHHI OyTH Y3rojKeHi Mixk co00r0. KpiM Toro, BOHU MOXKYTh
CYNEepEeuuTH OIMH OJJHOMY 1 OTHOYACHO iCHYBaTH B KOJIEKTUBHOMY HECBiZOMOMY (Mi(
npo npsimy aito Korerurymii 1 Mig npo HenockoHamicTs unHHOT KoHcTHTyiT). [TpaBo-
Bi Midu HepaioHaIbHI, OCKIIBFKA HE TiIATal0Th KPUTUIHOMY OCMHCIICHHIO.

3. ExcrutinuTtHicTh. BiAmoBigHo A0 1i€l 03HAKM HayKOBE 3HAHHS Ma€ BUPAKATHCS
30BHI B 00’ exTuBHil popmi. XKogre 3HaHHS (Y TOMY YHCITi i HEHayKOBE) HE MOXKe iime-
HYyBaTHCSs 3HAHHSIM, SIKIIIO BOHO HE Miyisirae 00’ eKTHBOBaHOMY BHpa3y 30BHi. [IpaBoBi
Mi(u TaKoX ICHYIOTh B 00’ €KTUBHiH hopmi.

4. 3arajpHO3Ha4yIIiCTh. CTOCOBHO HAYKOBOT'O 3HAHHS 1151 XapaKTEPUCTHKA O3HAYAE,
110 BOHO MOXKE BUKOPUCTOBYBAaTUCh B YCIX HayKOBUX CHUTYALisX, /16 BOHO IPUAATHE.
Ie Takox BracTuBe i MpaBOBUM Mi(haM: BOHH JOCUTh HIMPOKO BUKOPHCTOBYIOTHCS AJIS
iHTEpIIpeTalii B)Ke HAsBHOTO 3HAHHS, YHM 1 MOSICHIOETHCS iX PUCYTHICTD Y FOPUIUYHIH
HayIIi.

@

31



Bicuuk Hauionaabnoi akagemii npaBorux nayk Ykpainun Tom 25, Ne 2, 2018

5. PedepenmianbHicTh. 3HAHHS 3aBXIW IIOBUHHO BiTHOCHUTHUCH 0 TICBHOTO pede-
peHTy 1 OyTH 3aleKHUM BiJ HHOTO. [HaKIIe KaXXy4H, He iCHY€ «3HaHHS Hi rpo mo». Lle
03Hauae, 1o Oy[b-aKe 3HaHHs Hijsirae iHTeprperanii. [IpaBosi Midu 3aBxau pede-
peHIianbHi, 0e33MiCTOBHUX Mi(iB HE iICHYE.

6. Banenrnicts. [loBHHHA iCHYBaTH MOXKITMBICT BU3HAYUTH OY/b-SIKC 3HAHHS SIK
ictuHHEe 200 XMOHE (3 IHOTO BUIUIMBAE, IO O3HAKA BAaJCHTHOCTI 00’ €IHYE TTPUHIIATT
Bepudikamii Ta panbcudikanii HaykoBOro 3HaHHs). Y AaHOMY BHUIAJKY WICTHCS MPO
T€, IO MPABOBOMY Midy (K i OyIb-SIKOMY IHITOMY) BaJCHTHICTH HEMOKIHBO TIPUITH-
caTu B NPUHLMII — BiH 1 HE MPaBIUBUH, 1 He XHUOHMH, Mi(oJIOTiYHE 3HAHHS 3aBXKIH
JISKUTD 11032 IUMH KPHTEPIsSIMH.

OTxe, MpaBOBHUI Mi() BOJIOJIIE€ O3HAKAMH EKCIUTIUTHOCTI, 3araJbHO3HAYYIIOCTI Ta
pedepeHIiaIbHOCTI, 0 XapaKTePU3yITh HOTo K (hopMy HAyKOBOTO 3HaHHS. Pa3zom
3 THM iHIIT, He MEHII BaXKJINBI O3HAKH (0OTPYHTOBAHICTE, PAIliOHATEHICTh, BAJICHTHICTH)
BJIACTHBI HOMY JIHIIE YaCTKOBO 200 HEBIACTUBI B3araii. 3 IIbOTr0 BUILJIMBAE, 1110 IPaBO-
Bi Mipu HE MOXKYTh OyTH BH3HaHI HAYKOBUM 3HAHHSM, a TOMY BOHU HE MOBHHHI OyTH
CKJIaZIOBOIO IOPHINYHOI HAYKH.

2.3. Enemenmu migie y 1opuouyuHomMy 3HaHHI

XodJa ropuaudHa HayKa 1 He IOBUHHA MICTUTH MidiB, IIe HE 03HAUYae, IO BOHA IX HE
MICTUTh. AHaI3 CydaCHUX HAyKOBHX IOLIYKIB y cepi MpaBO3HABCTBA Ta JIEPIKABO-
3HABCTBA CBIUUTH, 1110 JIOCUTH YaCTO Ti UM 1HIII HAYKOBI BUCHOBKHU BUSIBJISIFOTHCS 3a-
cHoBaHMMU Ha Mi(ax. CaMe TOMY 3aBJaHHS 3araJIbHOTCOPETUYHOT FOPUCTIPYACHIIT Ta
¢inocodii mpasa mojsirae B ToMy, 00 palioHani3yBaTH NoAi0OHe 3HAHHS TPO MPaBo,
MEPEeBECTH HOTO B TUIOMIMHY BUKOPHCTAHHS HayKOBOTO METOAy. [HaKIIe Kaxkydu, TyT
TIPOSIBIISIETHCS BIACTUBICTD Pe(PICKCUBHOCTI ITPaBOBOTO Mi(y: OyIb-sIKe 3HAHHS TTOBUH-
HO TiepedadaT 3HaHHs npo cede camoro. ToOTo, HAaBITh SKIIO PaBOBUE Mi HE BO-
JIOJIi€ BCIMa HEOOX1THUMH BJIACTUBOCTSMHU HAyKOBOTO 3HAHHSI, IIIJTIKOM MOXKE ICHYBaTH
HAayKOBE 3HaHHS PO caM MPAaBOBUH Mid.

Cnin moronutucs 3 B. I1. ManaxoBum, 1110 cycriibHa HayKa HE MOXKE JIO KiHIIS
BiICTOPOHUTHCS Bijg Midornorii, 60 1 Hayka BUBYAE JIOACHKY pealbHICTh, TOOTO Ti
CMHUCITH, SIKUMH MaTepialbHUH CBIT HATIIAETHCS CaMOIO JTIOAMHOIO, il JyMKaMH, IIi-
JICTIOKJIAaHHsIMU Ta MiTHHAME [6]. s Te3a Bexe 10 BUCHOBKY, IO Mi() € IITKOM
MIPUPOIHUM SIBUIIEM Y CYCHIIBHUX HayKaX, 30KpeMa B IOPUJIHYHUX. Y IIbLOMY CEHCI
Mi)OJIOTIYHMMH OCHOBaMH BOJIOJIE HE TIJILKM caMme MpaBo, a i JyMKa PO HHOTO,
aJpke BOHA 3aBXKIU Opi€HTOBaHA HEe Ha 00’ €KTHBHI 3aKOHU, a Ha KOHBEHI[IOHAIBHI
CY/IKEHHSI.

[Ipomorxyroun M0 AYMKY, aBTOP THIIIE, 10 HayKa OyAy€eThCS Ha OCHOBI TMTOHSATIH-
HOTO amnapary, ¢izocodis — kareropiaibHOro, a Midonorist — ineitHo-o0pa3Horo [6].
Takuii migxia 103BOJISIE KOHCTATYBATH, 110 HASBHICTh Mi()OJIOTI30BAHUX HAYKOBHX
KOHCTPYKIIil y TPaBO3HABCTBI € TOKa3HUKOM HOTO KPU3H, aJIKe 00pa3HICTh H i71e0oris
CTarOTh 3ac00aMU IMi3HAHHS TUTHKH TOJlI, KOJIM HayKOBa METOJIOJIOTISI HE MOXKE ITOSICHH-
@
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TH paBoBi mporiecu. Cepesl 0CHOBHUX Mi()iB MpaBOBOT TEOPii JOCIITHIUK HA3WBA€ TaKi
(IPOTIOHYIOYH TAKOXK 1 BIJIIOBIAHI, YaCTO AUBOBHMKHO €KCTPEMabHI, IIJISIXHU JeMido-
Jorizanii X KOHCTPYKIIIH):

— IIpO MPaBOBY JEPKaBy;

— TIPO CYBEpEHITET;

— IIPO IPOMAISIHCHKE CyCIiJIbCTBO;

— IIpO MPaBOCYIIS;

— IIPO NpaBa JIIOANHY;

— IIpo MpaBoBi LIHHOCTI Ta iH.

[otyxHicTh BIIMBY MiiB ITpaBOBOT TE€Opii HAa CBIIOMICTH IOPHCTIB-HAYKOBIIIB He-
PiaKO TOMiTHA «HE030pOEHNM OKOMY. Hampukian, y ropuandHiii riteparypi 3ycTpivya-
FOThCS HISIK HE apTyMEHTOBAHI 1 HE MiKPITUICH] )KOJHUMH JI0Ka3aMU TBEPJPKEHHSI, 110
Koncrurytist Ykpainu € 3acTapiyioro i He BiATIOBiZae CydacHIN MOJMITHKO-TTPABOBii
curyaii [18]. Yee 6inbi Mio10Ti30BaHUMU CTAIOTh AOCIIIKEHHS IPABOBOI JIepyKaBH,
sKa TTOCTYTIOBO TTEPETBOPIOETHCA 31 CTPYHKOIT FOPUIUIHOT KOHIIETIIIIT B OBisTHHIH JIeTeH-
JnaMu 00pa3 3 IPETEeH31IMHU Ha YyIO0diHHICTb.

e onarM MioM IOPUIUYHOT HAYKH, SIKUI CHOTOJIHI TIOCTYIIOBO PO3BIHUYETHCS,
€ o0pa3 mpaBa K MPOAYKTY ITisSUTBHOCTI JepxaBH. Jep:kaBa yocoOIrOe CHiTy, B pyKax
SIKOT 3HAXOAMTHCS MOTYKHUH IHCTPYMEHT IPUMYCY — IIpaBo. PyiiHyBaHHS 1IbOT0 Midy
1 OCMUCIICHHS i/1e1 TpaBOBOTO ILTIOpai3My OaraTbMa CIIPUUMAETHCS K Kpax camMol
KOHCTPYKILIi Jep>KaBHOCTI, a/pKe SIKILIO JeprKaBa BTpadae CBOIO MOHOIIOMNIIO Ha MPaBo,
TO BOHA BTpadae cwiy i Buamy [19].

VYrim mo3umis B. 1. ManaxoBa He mo30aBiena cynepednocreid. Criodarky BiH
KOHCTaTy€ MPUPOIHICTh Mi(iB ISl FOPUIUYHOI HAyKH, IIUM CaMHUM (PaKTUYHO OTOJI0-
LIYIOYH iX CKJIaJ0BOK YaCTHMHOIO HAyKOBOT'O IOPUAWYHOIO 3HAHHS, HICJISL 4Oro BiH
3MIIACHIOE CIIPOOU OOTPYHTYBaHHS HEOOXIIHOCTI iXHBOTO PO3BIHUAHHS Ta pallioHai-
3arii. CKIamaeThCs TyMKa, IO JIJIS BUPIMIICHHS i€1 TUIEMU CIIi] CTIOYaTKy BU3HAYNTH,
B sKi# (popMi iCHYFOTh TIPaBOBi Mi(hU B FOPUIUYHIN HAyTII.

Hacammnepen motpiOHo koHcTaryBary, o Gopma OyTTs IpaBoOBUX Mi(iB B FOPHIANY-
Hill HayIli ICTOTHO BiIpi3HAETHCA BiA (OPMHU iX iCHYBaHHS B iHIIUX OJOKaxX MpaBOBOI
peasibHOCTI. SIKIIO B 3aKOHOJABCTBI, MPABOCBIIOMOCTI, FOPHIMYHIN ITPAKTHUII TOIIO Mi-
(hosmoriuHMIA eTEMEHT JOCHUThH OPTaHIYHO BIUCYETHCS B IHCTUTYTH Ta KOHCTPYKIIIi (110
HE TIJIbKH 3yMOBJIIO€ iXHIO J1€BICTh, a i 3aKPIIUIIOE iXHI OCHOBH, 3MILIHIOE iX 3a JI0MO-
MOTOIO ipparrioHai3aii, cakpasizaii, CHMBOJII3aIlil), TO JJIs FOPUANIHOI HAYKH IIe He-
npuitHaTHO. CaMe TOMY IpaBoBi Mi(hM B FOPHITMYHIN HayIli PEACTABICHI OITOCEPEIKOBAHO,
OCKUIbKU TXHE OE3M0CEePE/IHE BUPAKEHHS 30BHI JICTKO BUSBIISIETHCS 1 3a3HA€ KPUTUKHU.

CyTHICTD (hEeHOMEHY npaso6o2o mighy sIK OMHIET 13 PopM iCHYBaHHS TTpaBa JO3BOJISIE
HaJaTH HOMY KaTeropiaJlbHOTO CTAaTyCy Ta BU3HAYUTH K OCOONUBHUI (heHOMEH, 110
ICHy€ Ha palliOHAJIFHOMY Ta YyTTEBOMY PiBHSX MPAaBOCBIIOMOCTI, BUpaKa€e MiHHICHI
a0o0 aHTHUIIIHHICHI TPABOBI YCTAHOBKH 1 CIIPSMOBAaHU Ha JIETITUMAIIIFO TIPABOBHX SBUIIL,
THCTUTYTIB 1 IPOIIECIB.
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dopmyBaHHS Mi(oTIOTEM Y FOPUINIHIHN HAYIII € HACTIKOM TOTO, III0 IIPAaBOBE MFC-
JICHHSI B paMKax HOro HeKJIacH4HOI iHTepHpeTauii po3rIsaaeThCs sIK MPOLEC CMUCIIO-
YTBOpEHHsI 200 pPO3yMIHHS, IO MOEAHYE Pi3HI BUIM MMi3HAHHS — YyTTEBE, IHTYITHBHE
i paionansHe. Ha gymky O. [. OBu4MHHMKOBA, caMe TaKHid MiJXi]] 10 IPAaBOBOTO MHC-
JICHHs OLJIbIII aJICKBAaTHO BijoOpaxae cnenudiky misHanus npasa [10]. 3 mum TBep-
JUKSHHSIM MOYKHA TTOTOTUTHUCS, TIPOTE CIILT IMIAKPECIIUTH, IO HABiThH BU3HAHHS HEparlio-
HaJIbHUX MiZICTaB IPaBOBOTO MHUCJICHHS, HAYKOBAa IHTEPIIPETAIlisl FOPUANIHUX (PeHOME-
HiB ITOBHHHI BiIIOBIIaTH O3HAIl OOTPYHTOBAHOCTI.

TakuM 9MHOM, npasosa migonozema MOxe OyTH TpelCTaBleHa K 0COOIMBa
(hopMa IOpUINIHOTO 3HAHHS, IO MIPETEHAYE HAa HAYKOBICTH, KA MICTUTH y COO1 He-
KPUTHUYHY 1HTEPIIPETaIlito MpaBoBoro Midy i 3aCHOBaHY Ha Hill TEOPETUYHY FOPHINY-
HY KOHCTPYKIIiIO.

Ha ocHOBI 11bOT0 BU3HAYEHHS MOXKHA OXapaKTepU3yBaTu CTPYKTYPY IPaBOBOI Mi-
¢donoremu, a TakoXK BHU3HAYMTH ii Micue B ropuanuHiid Hayui. [IpaBoBa midonorema
TTOBMHHA BKJIIOYATH B ce0C BIaCHE CMUCIIOBHH IIEHTP (TIEBHUH TTpaBoBUil Mi) 1 6e3-
MOCEPEIHBO TY IOPUINYHY TEOPETUUYHY KOHCTPYKLIIO, SIKa IHTEPIPETY€EThCS uepes el
npaBoBUi Mi() un 0a3yeThCsl HA HHOMY, BUCTYIAIOUM HOTO TIPOJOBKECHHSIM. A TOMY
€ CEHC po3mIsiaaTu MiosoreMn IOpUANIHOT HAyKH K MeTa(opu, B IKUX MOEAHYIOTh-
cs1 GakaHe 1 AilicHe y (yHKIIOHYBaHHI IPaBOBOI CUCTEMH.

Cti TaKoXK MiAKPECITATH, 10 TOOYI0Ba TPaBOBUX Mi(hOJIOTeM HE € CTIPABOIO Tillb-
KH CbOTOAHIIIHBOTO JTHS: Y PAAsSHCHKIN MPaBOBiM HAyLll LIMPOKO PO3MOBCIOIKCHUMHU
Oynu Taki MOHATTS, K Oyp>Kya3HHUI MPaBOBHH MOPSAIOK, COIiaTiCTUYHA 3aKOHHICTh
TOIIO, SIKi MaJli SICKPaBO BHpAXXCHE i/1e0NIoTiuHe 3a0apBieHHS. YTIM ieoorizallis
IOPUIINYHOI HayKH BiOyBaeThest 1 cboroani. Tak, KO. M. O60poToB, BUKOPUCTOBYIOUH
KOHIICTIIIIO aroJjorii mpaBa, CTBEPIIKYE, M0 «3arpo3aMHU JIJIs aIloJIorii mpaBa B cydac-
HOMY CYCIHIJIBCTBI CTAalOTh Ti CIOCOOM PO3BUTKY MPABOBUX CHCTEM, SIKi IOHEJaBHA
CKJIaJIajii caM 3MICT IIi€i arosnorizaii, — parjionanizaiis Ta Migoorizaris mpaBoBoi
cdepu. 3po3ymisio, 10 IpaBo He MOXKe 00ifTHCS SIK Oe3 OAHOTO, Tak 1 6e3 Apyroro. Aje
Ha MPUKJIIJIi IPABOBOTO PO3BUTKY YKpaiHU MOXKHA IIOMITUTH NPOSIBU KX 3arpo3. O0-
paHa B YKpaiHi cTpareris MpaBoBOi IMONITHKN Ha Bee3araibHe BUKOPUCTAHHS 3aKOHO-
JaB4Oro mpasa Ta Koaugikarii, y moeaHanHi 3 MiaMu Ipo HApOAOBIALsS, TPABOBY
JIepIKaBy, PSMY JIiF0 3aKOHY Ta HU3KOIO 1HIITNX, BKE TIPHU3BeTa 10 IMaIiHHS PiBHS JIeTi-
TUMHOCTI ITPaBoBOi cucTeMHu. J{o Toro x jerkoBaxkHe craBieHHsa B 3MI 1 momituui 1o
TaKoro yHJIAMEHTAIBLHOTO aKkTa, sk KoHctutyiis Ykpaiau, 1o CyTi, MiJIBEJIO COIiyM
JI0 aHTUKOHCTHUTYIIIITHOTO eMottiitHoMYy cTany» [20]. LI gymKa 103BOIIsIE OLIHUTH BIUIUB
17IeONIOTTYHUX KOHCTPYKIIH HE TIIBKH Ha FOPUCTIPYACHLIIO B IIIJIOMY, a i Ha OPUINYHY
HayKy.

BaxxnuBoto € i iHIIa B1acTUBiCTh Mi(ooreM — iXHs [iHHICHA CHPSIMOBAHICTb.
BBaxaeTncs, M0 MIHAICHUHN MAX1A 70 TTpaBa caM Mo co0i MOXJIUBUN y HAYKOBOMY
IOPUINYHOMY TUCKYpCi. YHACTIIOK I[bOTO TOCTA€ MUTAHHSA, ¢ CaMe MPOJIsirae Mexa
MI>K BUKOPHCTAHHSM LIIHHICHOTO IIJXOY J0 IpaBa i moOya0BOK Mi(OIoreM.
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3a morikoro A. A. Ko3moBCEKOTO, MMPaBO MOXE MICTHTH HE TiJIBKH I[IHHOCTI, a i
AHTHUIIHHOCTI. OCOOJIMBO YITKO 1€ MPOSIBISETHCS B TAKUX BHITAJKaAX:

— NPUUAHATTS HENPABOBUX 3aKOHIB, HOPMAaTHBHUX aKTiB, IO Cyllepeyarh npaBaM
JIFOTUHU;

— CBIJIOME HEBUKOPHCTAHHS YHHHOIO BJIAJIO0 MpaBa JUlsl peaizaliil cripaBeiiu-
BOCTI;

— ONMpPAaHHS HA IPUHIMITK CTa0IBHOCTI T2 aBTOPUTETY 3aKOHY, IO MEPEIIKOIKAE
341HCHEHHIO HEOOXIJHUX 3MIH;

— HQJIMIIKOBE PETYIIOBAHHS COLAJIbHUX BiIHOCHH, SIKE MIKOJUTH COLIaIbHOMY
po3BUTKY [21].

Ha gymxy 0. M. O6oporoBa, Taki aHTHLIIHHICHI (hopMH HECBOOOIN Ta CBAaBI/LIS
MOCTAIOTh SIK CyTHOCTI Kareropii Henpasa. Hempaso — 11e mpaBoBe BTiJIeHHsI HECBOOO/IH,
TIOB’s13aHE 3 BAKOPUCTAHHSIM aKTyaTi30BaHOI BOJII [Tl OCSTHEHHS 1HAWBIAyaTbHUX Ta
3arajJpHOCOLIaNbHUX 1iNel. HempaBo HeMuHy4e 1eMOHCTpY€e 0OMEKEHHs CBOOOIH Ta
CBOIO JAJICKICTh BiJl BCE3arajabHOI BOJII Ta BCe3arajapHOTO mpasa [8].

Le cBimuuTh mpo Te, 1mo npaBoBa MihoIoreMa OMUHAE YBarok Ta BiJIXOAWUTH Bill
MTUTaHHsI TIEPBICHOT OLIHKY NpaBa. A 0TKe, MOKHA CTBEP/IXKYBATH, 1[0 OCHOBOIO MIPABO-
Boi MipormoremMn Moke OyTH HE TUTBKH TIPaBOBa LIHHICTh, & i IPOTHIIE)KHA T aHTH-
LIHHICTB SIK IEBHA CMHCIIOBA KOHCTPYKIIIS, IO JICKHUTh 38 MEKAMH CyCITIIBHOTO YsiB-
JIEHHS TIPO TIPaBOMIipHE 1 HEMPaBOMipHE, TOMYCTHUME 1 HEIOIYCTHME Ta CYTHICHO OKpec-
JIIOETHCSI KaTeTropi€lo Helpasa. SICKpaBUM MPHUKIAJIOM Takoi MpaBoBoi Midosoremu
€ TEOPETUYHI OOIPYHTYBaHHS PIllICHb y TOTATITAPHUX JepikaBax (Hanpukian, HiopH-
Oep3bKi 3aKOHU B HAIUCTChKiK HiMeuuwnHi), mpu sIKMX BiAOyBae€ThCs CBiloMa YU HECBi-
JIOMa TIiIMiHa IIIHHOCTI aHTHIIHHICTIO. [HaKIIe KaKyuu, paJuKaibHE TPOTUCTABIICHHS
HECYMIiCHHX KOHIICTITIB pa3oM i3 iXHIM IapaIoKCaTbHUM ITOETHAHHAM € OHIEI0 3 03HAK
Migonorem. [IpaBoBi Mihu BHYTPILIHBO CylIepewINBi, @ TOMY IPaBOBi Mi(OIOreMHn BH-
KOPHCTOBYIOTKCS JIJIsl TOTO, 100 MPUXOBATH IO CYTIEPEWIUBICTD, JIOTIYHO 11 OOTPYHTY-
BaTh a00 HABITH BU3HATH XapaKTEPHOI PHCOKO TOTO YH IHIIIOTO FOPUIUYHOTO SBHUIIIA.

llle omHa mommpeHa mpaBoBa MidoioreMa — MpaBoBa JepkKaBa — € CKIAICHOIO
Mi(hoJIOTeMOt0, IO BKITFOYAE JeKLTbKa Mi(poIIoTeM HIKIOTO TIOPSIIKY: Oe3aIbTepHATHB-
HOCTi OyTTS FPOMaSTHCHKOTO CYCITIBCTBA Y MPABOBiH JIepKaBi, BEPXOBEHCTBA IIPaBa,
MOKITUBOCTI [Tii mpaBa 03 JIepKaBHOTO MPUMYCY, O THAHHS TIpodecionaniamy i ze-
MOKpaTHU3My B JA€p’KaBHOMY YIIPaBJIiHHI Ta iH.

Jysxe gacTo no0y/I0Ba MpaBoBUX Mi(osoreM 3yMOBJIEHA IIPUBHECEHHSIM Y TIPABOBY
HayKy HOBHX ifIeif, 1o 000B’s3K0BO Befie A0 Midoorizamii ado ¥ derummaaii, a e
Oe3nocepeIHbO TIOB’S13aHO 31 CMIOCOOOM OLIIHKH MPaBOBOi peajbHOCTI Ta 6aKaHOTO
mpaBa. XpecToMaTIiHHUM TPHUKJIAIOM TaKOTO TiaXomy € MioioremMa eBpornerichbKoro
MPaBOBOTO MOPSAKY / €BPONEHCHKOTO MPABOBOTO MPOCTOPY [22], sika ChOTONHI BCE
O1ITBIIIOI0 MIPOIO CTAa€ KIIFOYOBOIO MeTadoporo B CIIPaBi MpoOMaraHay iHTerparii B €B-
porieiicbke ciBTOBapuCTBO. Y Wil MidosioreMi sickpaBo BUSBJISIETHCS 11 OCHOBHA O3Ha-
Ka: abCOJIIOTH3allis OJIHIET IIIHHOCTI BEZIE /10 3HEILIHEHHS BCIX 11 pi3HOBUIB. Hanpukias,
@
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SIKIIIO Mi(DOJTOTI3YETHCS €BPOTICHCHKHIA TIPAaBOBHH TIOPSIOK, TO OyIb-SKHHA 1HIITNH ITpaBo-
BUH MOPSAOK CIPUAMAETHCS SIK HEMPUUHATHUH 1 HeuinHui. Tak, y niGepanbHo opieH-
TOBaHil I0pUANYHIH Hay1ll Oyb-IKUI TPABOTIOPSIIIOK, 1110 BUOYIOBY€THCS Ha BIAMIHHUX
BiJl BUPOOJICHUX €BPOTICHCHKOIO FOPUCTIPYICHITIEIO 3acaiaX, MOCTaE SKIO HEe B Hera-
TUBHOMY CBITJI SIK TOTaJiTapHU ab0 peririiHo-(QyHIaMeHTaTICTChKHA, TO IIIOHAHN-
MEHIIIE K HeJOCKOHATUH 1 MEHIII PO3BUHEHUH.

Ane noOynoBa nmpaBoBHUX Mi()oJoreM BiIOyBa€ThCsI HE TINBKH 32 IPUHLIUIIOM MPO-
THUCTABJICHHS IIHHOCTI 1 aHTUIIIHHOCTI. L{e mume oquH i3 MOKIMBUX MUIAXIB X Gop-
MYyBaHHsI, IKHH HE BUKJIIOYAE 1HIIN, HANPUKIIAA cCUMBONiYHUN 1usx. B. I1. Manaxos
XapakTepu3y€e HOro 3MiCT TAKMM YMHOM: CIIOYATKY BUJANME HAIUISETHCS 3HAYCHHSIM
1 CHMBOITI3y€EThHCS, a MOTIM 1€ CHMBOJII30BaHE ITOBEPTAETHCS SIK IIPUXOBAHE 3HAYCHHS
SIBHIIA, BTUICHHS HOTO ceHcy. TaKuM YMHOM, MK IIOYaTKOBUM 1 CHMBOJII30BaHHUM SIBH-
IIIaMH TIPOSIBIIIETHCS 3B 30K, Y IKOMY HACIIOK CTA€ MPUIMHOIO, a TPUIHHA — HACITIT-
KoM [6]. 3aranpHa iies OpOro MigXxony AOCUTH MpocTa: MidosnoremMa GopMyeThCs
IUIXOM MIMIHHU 3MICTYy TIOHSTTA HOTO CUMBOJIOM.

Came cHMBOJIIYHUM LIJISIXOM (OPMYETHCSI, HApUKiIal, Midonorema npo npasa
monuad. be3 cymHiBY, npaBa JIIOIUHM € HEBiJ'€eMHUM €JIEMEHTOM CY4acHOTO MpaBo-
BOTO HTTS, BOHU 0arato B 4OMy BU3HAYAIOTh TOH BHUIIIS ITPABOBOI PEATbHOCTI, IKAN
BiJIMIOBI/Iae cyuacHiit enoci. Henapma cyyacHe nmpaBo 4acTto HMEHYHOTh IIPaBOM IIpaB
JIFOIVMHMY, 1HOJI CITIOCTEPIraeThes TIOBHE OTOTOKHEHHSI TIpaBa i mpas moauHu: «IIpaBo
[...] 1 € mpaBa JrOAMHY, SIKi ICHYIOTH Y 3B’S3KY 3 IPAaBOBUMH BiJHOCHHAMH, HOpMaMu
IpaBa, 3 IPaBOBUMH TEKCTaMU Cy0’ €KTIB MpaBa, CyCIIIbCTRA 1 Aepxasu» [11].

OpHaK 3 TOYKH 30py YSBJICHB ITPO HAYKOBE 3HAHHA 0ararto IMOJIOKEeHb TEeopii mpaB
JIFOIMHU € Mi()OJIOTiI30BaHUMH, 30KpeMa, BOHU HE BIJIMOBIAF0Th TaKiil 03HAIll HAyKO-
BOTO 3HaHHS, K PaIliOHANBHICTE. SIK y>ke 3a3Ha4anoch, Il parlioHaJbHICTIO HAyKOBO-
TO 3HaHHS PO3YMIETHCS HOTO JIOTiYHA OOIPYHTOBAHICTh, @ TAKOXK 3B’ SI30K OTHHUX TPYI
3HaHHA 3 iHmIMH. 110 cTOCY€eThCS TIpaB JIFOIUHMY, IISI paIliOHATBHICTh YACTO 3aMiHEHA
racjamu Ta iJIe0JIOTi30BaHUME KOHCTPYKIlissMu. Hampukiaz, came clioBO «IIpaBoy
B KOHTEKCTI ITPaB JIFOJMHH 3aCTOCOBYEThCSI Y 3HAUCHHI, 110 HE BIAMOBIIA€ OO 3MiCTY,
aJpKe cy0’€eKTHBHE MPaBO B CyYaCHIH JIiTepaTypi po3mIsAacThCs K Mipa MOXKIIUBOI TO-
BEMIiHKH 0COOU. AJie BAPTO 3pOOUTH 3aCTEPEIKECHHSI, IO KATETOpisi MOKIMBOTO BUXOJUTh
3a MEX1 HOPMAaTHBHHUX CUCTEM, SIKOIO € TTPaBO, OCKIIBLKH IIepeOyBac y TUIOIIHHI BiTallb-
HUX (2JeTUYHUX) MoJesei OyTTs. Y JIOIMHU MOXKe iCHYBaTu MOXKIJIMBICTh orpadyBa-
TN OaHK, aje y Hei, 0OUeBHIHO, HEMA€E Takoro mpasa. [loHam Te aHTHITOAOM MOKITUBOT
MTOBEJIIHKY € HEMOJKJIMBA TIOBEIHKA, a 30BCIM HE HaJIe)KHA MOBEiHKA, KA TPAIUIIHHO
OB’ SI3y€ThCS 3 FOPUANIHAM 000B’s13KoM. Ha Hamry 1yMKy, KOpeKTHille TOBOPUTH PO
Te, M0 CY0’ EKTHBHE MPaBO — II€ Mipa JICTITUMI30BaHO1 TTOBEIIHKH OCOOH.

HeszanexHo Bi BUKOPUCTAHOTO CJIOBA (Mipa 103BOJICHOT IOBEAIHKHU, Mipa JIeTiTH-
Mi30BaHOI MOBEAIHKH, Mipa MOXKJIBOT TTOBEIHKH TOIIIO) 3QTHINAETHCS BiIKPUTUM
MMUTaHHS BiIOBIIHOCTI TIOHATTS TPaB JIFOAMHHA KaTeropialkHOMY arapary 3araibHO-
TEOPETUYHOT IOPUCTIPYICHILT, aJKe MOHATTS CyO €KTHBHOTO TpaBa BUSBISETHCS HE-
@
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TIPUIATHAM TS TIPaB JTFOIUHH, OCKIJTHPKH 3MICTOBHO BOHH HECYMICHI. SIKIo cy0’ eKTHBHE
IIPaBo — 1€ Mipa JI03BOJICHOT TIOBEIHKH, TO BOHO CIIOYATKY Iepe0avae MeBHEe CaHKIIi-
OHYBaHHJ, 11 Mipa KUMOCH JIO3BOJISIETHCS, 1110 B KOPEHI CYNEePEYUTh Cy4aCHUM YsIBJICH-
HSIM TIPO Te, IO MpaBa JIFOIWHA HIKUM HE BCTAHOBIIOIOTHCS, @ BUCTYAIOTh MIPOSBOM
JIIONICHKOT TIPUPO/IH, TOMY BOHHU M Ha3MBaIOTHCS NMPUpOTHUMHU. OITHAK ITUM TIpodiiemMa
He 00MexyeTbes. SIKIo cy0’€eKTHBHE MPaBO PO3TIISAIATH SIK Mipy MOBEIIHKH, TO BH-
SIBJIIETHCS, 0 MIPaBa JIOIUHU ICHYIOTh 11032 MOBEIIHKO, OCKUIBKH TaKi MPUPOJIHI
TIpaBa JIONWHU, K TIPABO HA JKHUTTS, BIACHICTH, CBOOOMY BipOCIIOBIJaHHS Ta IHIII, HE
MOJKHA ITOB’SI3aTH 3 MTOBEIIHKOIO.

Taxum 4MHOM, TEPMIHOJIOTIYHUH anapar, OB’ I3aHUH 3 KaTeropieio cy0’ eKTUBHOTO
IIpaBa, BUSBISIETHCS HETPUAATHUM JUTsI TIpaB JTroauHA. [IpaBa moanHaM iHOAI BUBOIATH
3a MeXi cy0’€KTHUBHUX TpaB, OKPECITIOI0YHN IX TPOCTOPOM CBOOOIH JIOAUHU. 3a BU-
cioBom O. A. JlykanieBoi, «rpaBa JIFOJWHY — [1¢ HAWOUTBIII 3prMa JIepIKaBHO-IIPABOBA
(hopma 00’ ekTUBALll KOHKPETHO-ICTOPUYHUX CTYIICHIB cBOOOaM» [23]. TyT BitOyBaeTh-
csl epexij Bij i71ei cy0’ eKTHBHOTO MpaBa 0 i7ei CBOOOIM NpH 3’ sCyBaHHI 3MICTY MpaB
monuau. Came Ha IIbOMY eTarli Bif0yBa€eThCs ImiIMiHA i/1e1 CHMBOJIOM: TIpaBa JIFOUHH
CTal0Th CBOOO/I0I0, a CBOOOA — TIpaBaMH JIFOMWHH, X04a 3MICTOBHO II€ 30BCIM Pi3HI
TIOHSATTS, IO JIEXKATh Y Pi3HUX IDIONMINHAX 3HAHHS. [/1es mpaBa 1moB’s13aHa 3 11e€10 CBO-
0onu, a ijes cBoOOH, Y CBOKO Yepry, MOB’s3aHa 3 1/1€€10 MpaB JIIOAWHY, 5K IIe Iepe-
KOHJIUBO I0oKa3ye, Harpukial, B. C. Hepcecsni [24]. OnHak 1ie He 03HA4aE, 110 171es
[IpaB JIOAWHU 0e3M0CEPEAHBO MOXKE OTOTOXKHIOBATHUCS 3 171E€10 MpaBa SIK TaKoro.

BUCHOBKH

[lizcymoByroum Bce BHIIe3a3HAYCHE, aBTOPOM C(POPMOBaHi Taki BUCHOBKH. X04a Ipa-
BOBi Mi(u Ta mpaBoBi MiosoreMu He BOJIOAIIOTH yciMa O3HAKaMU HayKOBOTO 3HAHHS,
a OT’Ke, Cylepedarhb palioHaJIbHOMY Ta OOIPYHTOBAHOMY PO3BHUTKY IOPUAMYHOIO 3HAHHS
Ta HE MMOBUHHI OyTH CKJIAJOBOIO IOPUINTHOI HAYKH, IXHS MPUCYTHICTh Y IOPUINIHIN
HayIli OYeBH/IHA Ta He3arepedHa. A TOMY CydacHii IOpUCTIPYICHINIT CITijl BIAMOBUTHUCS
BiJl PO3IVISIly IOPUANYHOT HAYKH SIK BUHSATKOBO panioHaibHOI cdepu. [IpuHImnoBum
€ PO3IVIsII HAYKOBOTO 3HAHHSA SIK MPAarHeHHs 0 MOLIYKY 3aKOHOMIPHOCTEH 1 3aKOHIB
HAaBKOJIMIITHBOI PEATbHOCTI, HaBiTh KOJIH ii OTOUYYE CBIT Mi()OJIOTI30BaHUX KOHCTPYKITii,
JaJIeKUX BiJl KPUTEPiiB HAyKOBOTO 3HAHHs. Byb-sike 3HaHHS MOBMHHO Iependadaru
3HaHHSI PO cebe camoro.

OCKITBKY IOPUCTIPYACHINISI € HAWIIUPIIAM TTOHSATTSAM, IO OXOILTIOE IOPUINIHE
3HAHHS, IOPUANYHY HayKy, IODHIMYHY MPAKTUKY Ta IOPUAMYHY OCBITY, ZOLLIbHILIE
TOBOPHTH NPO MidosioreMu came opucnpyaeHiii. [cHyBaHHs npaBoBux Mi(iB Ta Mi-
(donorem B 1OpUCIPYICHLII, ale 3a MeXaMH IOPUIANYHOT HAYKH, € BUIPABIAHUM Ta
BigoOpakae O6araTorpaHHiCTh FOPUANYHOTO 3HAHHS. HaBiTh sKIo nmpaBoBuid Mid i He
BOJIOZI€ BCiMa HEOOX1THUMH BJIACTUBOCTSIMH HayKOBOTO 3HAHHS, ITIJIKOM MOKE 1CHYyBa-
TH HayKOBE 3HAHHS MPO caM MPaBOBUI Mid, a TOMY 3aBIaHHS 3arajJbHOTEOPETHUIHOT
ropuchpyaeHiii Ta ¢pinocodii npasa moyisira€ B ToMy, 1100 pariioHa i3yBaTH MOi0HE
@
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3HAHHS [IPO IIPABO Ta NEPEBECTH HOTr'0 B IUIOLIMHY BUKOPUCTAHHS HAYKOBOTO METOLY.
Le 103BOIUTH BUHTH 32 ME3Ki HAyKOBOI paliioHAILHOCTI Ta 3aJ1y4aT A0 JOTiYHOTO OIS
mmpiny chepy 3HaHb PO MPaBO Ta JACPIKABY.
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Tersana [puropiena Momina

Kageapa xpuminasvrozo npouecy ma opearisayii 40cy406020 caigcmsa
Xapkiscokuli HAUiOHAAbHUL YHiBEpCUMEM BHYMPILUHIX CNPas
Xapxis, Yxkpaina

OCOBHCTE 30bOB’I3AHHA:
MPOUECYAABHA XAPAKTEPHUCTHUKA
TA TIPAKTHKA 3ACTOCYBAHHA

AHoOTAalifA. ¥ pobomi docniddceno npoyecyanvHy cymHicms 0cobucmoeo 30008 A3aHHA K 3d-
NOBINHCHO20 3aX00Y MA BUSHAYEHO 0COONUBOCMI 11020 3ACMOCYBAHHA Ni0 4aC KPUMIHATbHO20
npoeadtcenHs. Yxazano, wo ye Hatoinow M’ axuil 3 nepedoavenux Kpuminanonum npoyecyann-
HUM KoOeKkcom YKpainu 3anodisjcnux 3axo0i, npoyecyaibHa cCymHicmy K020 Noa2ac y no-
KIAOCHHI HA NIO03PI0BAHO20 (00BUHYBAUEHO20) NEGHUX 0008 SI3KIE, BUSHAUEHUX CLIOUUM CYOOelo,
cydom. Yemanosneno, wo ocobucmomy 30008’ a3annio, AK U iHUUM 3ANO0OIHCHUM 3AX00AM,
npumamanHi maxi 03Haxu, AK nPUMycogicmes ma npesenmueHicmo. Aemop esasicae, ujo 1eoo-
XIOHicmo 3acmocy8ants nio 4ac KpUMIHANLHO20 NPOGAOdICeNHs Npakmuky €6poneticbkozo cyoy
3 Npas IOUHU, 1l 30Kpema 11020 BUCHOBKIE, W0 MicmsambCcsy piuienti no cnpaei « Komitt npomu
Ykpainuy, ceiouums npo nompedy nepeanady 3akOH00A8UUX NOTOHCEH CIMOCOBHO MONCIUBOC-
mMi OCKapIceH s Ni0 Yac 00Cy008020 PO3CHIOYBAHHS 3AN0OIMNCHUX 3aX0018, y MOMY YUCT HAUOLIbLU
M’AK020. Y 36 513Ky 3 YUM 3aNPONOHOBAHO 8Hecu 3MiHU 00 YunHo20 Kpuminanvrozo npoyecy-
anvHo2o kooekcy Yxpainu ma nepedoauumu MOJICIUBICING ANEIAYIUHO20 OCKAPICEHHS Ni0 Hac
00€Y008020 pO3CNIOYBAHHS 3ACMOCYBAHHS 8CIX 3AN00INCHUX 3AX0018.

Kuro4uoBi cjioBa: KpuMiHAIbHE TPOBAKCHHS, 3aII001KHI 3aX0/H, allelsIiiiHe OCKapKCHHS,
npaxruka €CITIL

Tarbsina [puroppesna Momuna

Kageapa yzonosrozo npoyecca u opzanusayuu gocyaebrozo caejcmsust
Xaporosckuil HAUUOHAAbHBLIL YHUBEPCUMEM BHYMPEHHUX JCA
Xaporos, Yepauna

ANYHOE OBA3ATEAbCTBO:
IMPOUECCYAABHASA XAPAKTEPHCTHKA
U TIPAKTHKA ITPUMEHEHHA

AHHoOTaNMA. B pabome uccriedosana npoyeccyanvHas CyWHoCmy Makol mMepsl npeceyes,
KaK u4noe 00A3amenbCcmeo, u onpeoeietvl 0COOeHHOCMU e20 NPUMEHEHUs 8 X00e Y20l108H020
npouszeoocmea. Ykazano, 4mo 3mo Haudonee MAeKas u3 npedyCMOmpeHHbIX Y20106HbIM Npo-
YeccyanbHblM KOOeKCOM YKpauHvl mep npeceuens, npoyeccyatbHas CYuHOCms KOMopou 3d-
KAKUACMCS 8 B03N0NCEHUU HA NO003De8aAeM020 (008UHAEMO20) HEKOMOPbIX 0053aHHOCHEL,
OnpedeneHHbIX C1e0CmEeHHbIM Cyobell, CyOoM. YCmaHo8IeHo, Ymo TUYHOMY 0053amenbcmay,
KaK u Opyaum npedoxXpaHumenbHolM Mepam, NPUcyu maxue nPpusHaKi, Kak NPUHyOUmenbHOCHb
U npeeeHmueHOCmy. Agmop cuumaem, 4mo HeoOXOOUMOCTb NPUMEHEHUS 6 X00e Y20N08HO20
npoussodocmea npaxmuku Eeponeiickoeo cyoa no npasam ueiosexa, u 6 4acmHocmu e2o 8bi-
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680008, codepxcawuxcs 8 peutenuu no oery «Komuii npomuse Yipaunsi», céudemenscmayem
0 HEOOXOOUMOCU NEPECMOMPA 3aAKOHOOAMENLHBIX NOJONCEHUL O BOZMONCHOCIU 00ICANOBAHUSL
60 8peMsi 00CYOebHO20 PACCied08ansl Mep NpeceyeHus, 6 Mom Yucie Haubonee mMaekoil. B ces-
3U € IMUM Npedazaemcs 6HeCmu U3MeHeHUs 8 0elicmeyIouuil Y20108HbIlL NPoyeccyaibHbill
KoOeKc Yrpaunvl u npedycmompenv 603MONCHOCHb ANESLIAYUOHHO2O 0OACATOBAHUSL 60 BPEMSL
00Cy0edH020 pacciedo8anuus NPUMEHEeHUsl 6CeX Mep NPEceyetusl.

KaroueBble cj10Ba: yrojoBHOE IPOU3BOACTBO, MEPHI MPEJOCTOPOKHOCTH, ANEIISILHOHHOE
oOxanoBanue, mpaktuka ECITY.

Tetiana H. Fomina

Department of Criminal Procedure and Organization Pre-trial Investigation
Kharkiv National University of Internal Affairs
Kharkiv, Ukraine

PERSONAL OBLIGATION:
PROCEDURAL CHARACTERISTICS
AND PRACTICE OF APPLICATION

Abstract. The author of the article has researched the procedural nature of such a preventive
measure as a personal obligation and has specified the peculiarities of its application during
the criminal proceedings. It has been indicated that this is the most mild preventive measures
provided by the Criminal Procedural Code of Ukraine, which procedural essence is to impose
on a suspect, accused of certain duties determined by an investigating judge, court. Personal
obligation, as well as other preventive measures, have such features as coercion and prevention.
It has been emphasized that the necessity of applying the practice of the ECHR during the
criminal proceedings, and in particular its conclusions, contained in the decision on the case
of "Koty v. Ukraine", indicate on the need to revise the legislative provisions regarding the
possibility of appeal in the pre-trial investigation of preventive measures, including the most
mild. In this regard, the author has suggested to amend the current Criminal Procedural Code
of Ukraine and provide the possibility to appeal the usage of all preventive measures during the
pre-trial investigation.

Keywords: criminal proceedings, preventive measures, appeal, ECHR practice.

BCTYII

JlocrmimpkeHHsT IHCTUTYTY 3al001KHIX 3aXOIB 3aBXK/IU MTPUBEPTAIO YBary BUYCHHX Ta
MPaKTHKIB. [HTepec /10 1[bOT0 MUTAaHHS 0COOIMBO MOCWINBCS 13 MPUHHATTAM y 2012 p.
KpuminansHOTO TIporiecyanbHoro koaekcy Ykpaiam (mam — KIIK Ykpaiam). I me me
BUIIA/IKOBO, OCKIJIbKHM 3aKOHO/IaBLIEM BHECCHO CYTTEBI 3MiHH B pEIJIaMEHTALIiI0 IaHOTO
MIPaBOBOTO IHCTUTYTY, Ha SIKi 3BEpTaju yBary Taki BueHi, sk 0. M. I'pomesnii,
O. I'. uno [1], B. O. IMonemntomxo [2, c. 6] Ta iH.

Yunnnii KITK Ykpaiau nependavae psj 3ano01KHUX 3aX0/iB, sIKi BPaXOBYIOTh
TSOKKICTh BUMHEHOTO KPUMIHAIIFHOTO MTPABOMIOPYIIEHHS, 0CcO0Y ITiI03pIOBaHOTO, OOBH-
HYBa4€HOT'0 Ta iHII 00CTaBUHH, i 00paTH AOUIIBHMIA 3amo0iKHui 3axia. TooTo 3a-
KpiIUieHa B 3aKOHI CHCTeMa 3armoOiKHAX 3aXO0MliB JO3BOJISIE 1HAMBITyali3yBaTH iX 3a-
@
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CTOCYBaHHS 3 YpaxXyBaHHSIM Pi3HHX 0OCTaBWH. HasgBHICTEH Takol cucTeMu 3abe3medye
MOXIIUBICTb CUTYaTHBHOTO MiAXOY /0 1X 3aCTOCYBaHHS Y IPAKTHLI 3A1HCHEHHS KpU-
MIHAJIEHOTO TIPOBAKCHHS.

Ocobucte 3000B’13aHHS 3aiiMa€ TIepIIe MicIie B TIePesTiKy 3aro0KHIX 3aX0/IiB Bij-
MOBIJTHO J10 3MicTy moyioxkeHsb ¢T. 176 KIIK Ykpainu. Lle cBiuuth mpo Te, 1o 3aKoHo 1a-
BEIlb PO3IVIAIAE TAHWH BHJI 3aII001KHOTO 3aXO/y SIK OCHOBHUI, KW TIOBHHEH 3aCTOCO-
BYBAaTHCh, KOJIM HEMa€ HEOOX1THOCTI 0Oupary OuIbII CyBOpi 3armo0ixHi 3axonu [3].

BuxopucranHs 3am001KHOTO 3aX0y Y KPUMIHAIEHOMY MPOIECYaTbHOMY 3aKOHO-
JIABCTBI YKpaiHH Ma€e CBOIO icTOpiro. DakTHYHO 0cOOUCTE 3000B’I3aHHSI 3aIIPOBAHKEHO
qume y 2012 p. 3 nmpuitastTsam unaHoro KIIK Yipainu. [Ipote npu cucremHomy aHamizi
3aKOHOJIABYMX TIOJIOKEHb Pi3HUX YaciB MOYKHA 3PO3YMITH, III0 0COOMCTE 3000B’ sI3aHHS
IO CYTi € «MOJICPHI30BaHOI0 BEPCI€IO» MIAMMCKU Mo HeBUi3A. ToMy, po3misaarou ic-
TOPHUYHI aCTIEKTH HOTO 3alpOBADKEHHS, CIIiJ YKa3aTH, IO MiAMICKa PO HEBHI3 K
MOYATKOBUH BapiaHT 0coOuCTOro 30008 s13aHHs Oyna nependayena e y CraryTi KpuMi-
HaJbHOTO cyfnounHCcTBa 1864 p. 30kpema, cT. 416 CraryTy BU3HA4Yana OTHUM i3 3aro-
ODKHUX 3aXO0/1iB — MPU3YIMHEHHS BUy Ha MPOKUBaHHS a00 OTPUMAaHHS MiJIUCKH PO
SIBKY JIO CJIJICTBA, IIPY [IbOMY HE 3aJIUIIAI0YH MICIIe TPOXKUBAHHS. Y PaJSTHCHKHIA Mepiozt
CTaHOBIIEHHSI KPUMIHAJIGHOTO MTPOIECYaIbHOTO 3aKOHOABCTBA y CHCTEMI 3al001KHIX
3axOJIiB Ii/IIKCKA PO HEBUT3]1 OyJIa BU3HAYCHA HAMOUIBIIT M’ siKiM 3axo/ioM (cT. 122 KITK
YCPP 1922 p., c1. 142 KIIK YCPP 1927 p., ct. 149 KIIK YPCP 1960 p.). Y 3B 513Ky 3 THM
BUIIPABIAHUM € MTOCHJIAHHS JICIKUX aBTOPIiB Ha Te, 10 ocoOucTe 3000B’sI13aHHS € Ha-
crpan/ii MOM(iKOBAHOIO MIJIMHUCKOIO TIpo HeBHi3[ [4, c. 124]. Sk cripaBeayiMBO HAromo-
mye B. O. [lomenromko, 3a CBOEIO CYTTIO Ta CTYIIEHEM OOMEXEHHs IpaB 0COOM BOHU
MaroTh 0araro CIiJBHOTO, TPOTE 0COOUCTE 30008’ sI3aHHS, HA BIIMIHY B1JI IiIITHCKH PO
HEBHWI3/, Iepea0avac OiTbIle BapiaHTIB 3aCTOCYBaHHS OOMEKEHb, SIKi IIepeniyeHo B cT. 194
KIIK VYkpainu. 3a3HadueHa 00CTaBUHA CIIPHSIE TOMY, 1110 0COOUCTE 3000B’I3aHHS € OUTBIII
IIPOTPECUBHUM 3aII001KHIM 3aX0I0M |2, ¢. 4—6]. Ha meBHIX 0COOIMBOCTAX 0COONCTOTO
3000B’s13aHHSI, IO BiJIPi3HSAIOTH JTaHUIA BHJ] 3aIT001KHOTO 3aXO0JTy BiJl MAMUCKH IPO He-
BUi3M, Haronomrye # I. I. Tomyo [5, c. 6].

Crin 3ayBaKWTH, 11O JaHI BUAM 3aMO0KHUX 3aXO0J[IB X04a Ha MEPIIUNA TIOTIIS]T
I MalOTh CX0XY CYTHICTb, IPOTE M BJIaCTHBI i CBOT 0COOMUBOCTI. 30KpeMa, MiImHcKa
PO HEBHI3[ IMOJIATaja y BiliOpaHHi Bif MMiI03PIOBAHOTO a00 0OBHHYBAYECHOTO TTICHMO-
BOTro 3000B’s13aHHS HE BiJUTy4aTUCs 13 3apeECTPOBAHOTO MICILSl IPOXKUBAHHS UM IIEpe-
OyBaHHS a00 3 MiCIlsi THMYaCcOBOTO 3HaXO/KEHHS 0e3 J1o3Bouy ciigyoro (4. 1 ct. 151
KIIK VYkpaiau 1960 p.). Pazom 3 TUM HisIKUX iHIITUX 0OMEXeHb JUIs 0Ci0, 0 Aanu
IIMUCKY PO HEBUI31, 3aKOHOM He OyJ10 BCTaHOBJICHO. HaTtoMicTh, BiNOBIIHO /10 I10-
noxxersb unaHOTO KITK Yipainwm, mig gac 3acTocyBaHHS 0COOMCTOTO 3000B’sI3aHHS
MOXYTbh MTOKJIAAATHCh # iHII 000B’s13kH, mependaueni 4. 5 ct. 194 KIIK Vkpainu [3].

[Ipoanami3zyBaBmm 3a3Ha4eHE BUITIE, aBTOP MTOCTABUB cOO1 32 METY OCTITUTH TIPOIIe-
CyaJTbHy CYTHICTB TaKOTO 3arto01>KHOTO 3aXO0TY, SIK 0COOHCTE 3000B’13aHHS, Ta BU3HAYUTH
0COOJIMBOCTI HOTO 3aCTOCYBAHHSI i Yac 3/1iHCHEHHSI KPUMIHAIIBHOTO MPOBAPKCHHSI.
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1. MATEPIAJIM TA METOIHU

JJis teTaJibHOTO BUBYCHHS IIPABOBOT CYTHOCTI 0COOMCTOT0 30008’ SI3aHHS SIK HAHO1IbIII
M’SIKOTO 3aIlt001KHOTO 3aX0Ty aBTOPOM OYJIM BUKOPHCTaHI 3aralbHOHAYKOBI METOIU
nociimpkeHHs. /s BUBYSHHS TeHE3UCy TAaHOTO BUJIY 3a001KHOTO 3aX0/1y 3aCTOCOBY-
BaBCsl ICTOPUKO-TIPABOBHI METOJI. 3a JIOMOMOI'0I0 METO/Y FOPUIUYHOTO aHAIIi3y PoO3-
KpPHUTO CYTHICTh OCOOMCTOTO 3000B’sI3aHHSA, yKa3aHO Ha TaKi HOT0 O3HAKH, SIK TIPUMY-
COBICTb Ta NPEBEHTUBHICTh. CTATUCTUYHHI METOJI BUKOPUCTAHO JJIsi BU3HAYCHHS JIH-
HaMIKH y TIpoIiecax, OB’ s3aHUX i3 3aCTOCYBaHHSAM CylaMU MEepIIoi iHCTaHII1
3aro0KHOTO 3aX0/y Y BUIVISAI 0COOMCTOrO 3000B’ I3aHHS.

[TopiBHSUTBHO-TIPABOBHI METOJ JO3BOJIMB IMOPIBHATH HOPMHU HAIliOHATHLHOTO 3a-
KOHOJIaBCTBA 13 MPAKTUKOI0 €Bporelickkoro cyy 3 mpas jronuau (€CIJI) momo Mox-
JIMBOCTI OCKap>KEHHS 3aCTOCYBaHHS 3aM001KHOTO 3aX0/ly Y BUIIISI 0COOMCTOTO
3000B’s13aHHS Ha CTa/lii TOCYI0OBOTO po3ciiayBaHHs. [loeqHaHHS iICTOPUYHOTO 1 JIOTiY-
HOTO METOJ[IB HAYKOBOTO Mi3HAHHS CIIY)XHTh METOJOJIOTIYHO OCHOBOIO JIJISI JTOCIi-
JUKCHHS 3aKOHOMIPHOCTEH 0COOMCTOTO 3000B’sI3aHHS, HOTO MPOIeCYaabHOI XapaKTe-
PUCTHKH Ta IPAKTUKH 3aCTOCYBaHHSL.

Merton aHami3y CrpHsB BUBYCHHIO MaTepiajiB KpUMIHAIBHOTO TMPOBAKeHHS. [H-
TepIIpeTallis JaHUX MaTepiajliB JO3BOIMIIA BUSBUTH MEBHI 000B’I3KH, SIKi IOKIIAIal0Th-
Csl Ha MiJI03PIOBAHOT0, Ta BUBYNUTH CUTYallii, Y pa3i IKHX MOXKJIBE OCKap:KEHHS 3aI10-
OKHUX 3aX0miB. BukopucTanuii iCTOpUKO-TIPABOBUN METO, SIKHH 3aiiMae Ba)KIIMBE
MiCIle B FOPHIUYHIN HAYIi, TO3BOJIKMB BUSBUTH, 10 IHTCHCUBHE JOCIIPKCHHS TTUTAHHS
3amo0DKHUX 3axomiB po3modanocs 3 2012 p. IIpore, mpoaHamizyBaBIIA 3aKOHOIABY1
TOJIOXKEHHS, OYyJIO BCTAHOBJICHO, IO 0COOMCTE 3000B’sI3aHHSI € «MOJIEPHI30BaHOKO BEP-
Ci€I0» MIIMUCKH MPO HEBHUi3M. [CTOPUKO-TIPaBOBUN METOA MOXKE 3aCTOCOBYBATHCS
y 3B’5I3Ky 3 TIOPiBHSUIBHO-TIPABOBHM, 110 OOYMOBJIEHO ITiIBUIIIEHUM 1HTEPECOM JIO BH-
BUYCHHS MIEBHUX IOPUJIUYHHX CTaIliB.

2. PE3VJIBTATHU TA OBI'OBOPEHHS

2.1. Ilpoyecyanvra cymuicms ma npaxmuxa 3acmocy8ans 0CoOUCNO20 30008 ‘S3aHHS

Binnoeigxo 10 monoxkens 4. 1 ¢T. 179 unnnoro KITK Ykpainu ocobucte 30008’ si3aHHS
TIoJIATaE y TIOKJIaICHHI Ha TiJ03PI0BAaHOTO, 0OBHHYBAYCHOTO 30008’ I3aHHS BUKOHYBa-
TH MOKJIAJICH] Ha HOTO CII1IYMM, CYJICIO, CYIOM 000B’s13KH, rependaueHi ct. 194 KITK
VYkpainu. Ocobucre 3000B’s13aHHsI — 116 HAHOLTBIT M SIKUiT 3a001KHNH 3aXif, i TOMY
CIIiuuii, IPOKypop, 0OMpParoun ONTUMAJIHUH Y KOHKPETHIN cUTyallii 3aro0bKHUi 3a-
X1J1, TOBHHHI PO3IISHYTH MOXIJIMBICTD IIIOJI0 1HILIFOBAHHS MEPE]] CYJ0M CaMme I[bOro
BHTy 3arto0iHOTO 3axo1y [3].

VY nocniixkyBaHOMY MHUTAaHHI OKPEMO CJIiJi 3yMMHUTUCH HAa CTATUCTUYHUX JaHUX
ITOJT0 3aCTOCYBaHHS 3aII00DKHOTO 3aX0/y y BUTIISAII 0COOMCTOTO 30008’ s13auHs. Cyma-
MU TIepIIoi iHCTaHIIT PO3NIISIHYTO KIJIOMOTaHHS ITPO 3aCTOCYBAaHHS 3a1I001)KHOTO 3aX0/Ty
y BUIJISIZII 0COOMCTOrO 3000B’s13aHHs y Takiit kibkocTi: 2013 p. — 27 570 (47% Bin
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3arajgbHOT KITBKOCTI PO3IITHYTHX KJIOTIOTAHb PO 3aCTOCYBAHHS 3aIMO01KHIX 3aX0OiB
y aanomy poui); 2014 p. — 18 009 (35%); 2015 p. — 13 612 (25%); 2016 p. — 9 717
(19%); 2017 p. — 8 594 (15%) [6-10].

OTxe, aHaIli3 CTAaTUCTUYHHX JaHUX CBIMYUTH 1po roctymnose (3 2013 mo 2017 p.)
3HIDKCHHSI KUTBKOCTI PO3IIISIyBaHUX KJIOTIOTaHb 1010 3aCTOCYBaHHS 3ar001KHUX 3a-
XOZiB y BUIVILAI 0coOucTOro 30008’ s13aHH:: 3 47 10 15% Bin 3arajibHOI KIIBKOCTI BCiX
3aII00KHHUX 3aXO/IIB.

Ocobucte 30008’ s13aHHS, K ITPABUIIO, 3aCTOCOBYETHCS IO OCI0, SIKi HE CTAHOBIIATH
BEJIIMKOI CYCIUTLHOT HEOE3IeKH 1 SKi MAIOTh MEBHE MiCIle TPOKUBAaHHS 1, MOXKIIUBO,
poOOoTY, TOOTO Y BUIAKax, KOJIM HMOBIPHICTh YXHUJICHHS BiJl OpPraHiB I0OCYJ0BOTO PO3-
CIiyBaHHS 1 Cydy He3HayHa. Pa3oMm 3 THM MOpallbHa HECTIMKICTh i 03PIOBAHOTO
(0OBUHYBaYEHOT0) MOXKE BHKJIMKATH TaKi MPArHEHHS 1 TOMy BUMAarae 3JiHCHEHHS Ha
HBOTO 300 1’KHOTO TICHXOJIOTITHOTO BIUTHBY. Takok 0COOMCTE 3000B’sI3aHHS 3aCTOCO-
BYETBHCSl y BUNAJIKAX, KOJIM HEMAE TT1JICTAB OOSATHUCS, IO Ti103proBaHui (0OBHHYBave-
HU), iepedyBarouu Ha cBOOOi, Oyzie mepexoByBaTHCs BiJl OPTaHiB TOCYI0BOTO PO3-
CJIiTyBaHHS 1 Cy[ly, aJie € JIaHi, 0 BiH MOXE TUMYACOBO BiJUTYyIHUTHUCS 3 MICIISI ITPOXKH-
BaHHS, HaNPUKIIAJ, Y 3B 3Ky 3 rnepeOyBaHHsAM y Bignmyctmi. [ToniOHI BimrydeHHs
ITi/J03pI0BaHOTO (OOBHHYBAYEHOTO) 3 MICIIsl MPOKUBAHHS MOXKYTh YCKIIQJIHUATH 31iHC-
HEHHS KPUMIHAJIbHOTO TIPOBAJKCHHSI.

Ocobucromy 3000B’I3aHHIO, SIK 1 IHIITUM 3aITO01KHIM 3aX0aM, IpUTaMaHHa O3Ha-
Ka MPUMYCOBOCTI. ¥ HOTO OCHOBY TOKJIaJICHO IICUXOJIOTTUHUH (200, SIK 10r0 Ha3UBAKOTh
1HII BYeHi, MOpaJpbHUNA uM nicuxivnuii [11, c. 41]) MmeTon Aep>kaBHOTO BIUIMBY Ha IO-
BEJIIHKY I11JI03PIOBAaHOTO, OOBHHYBA4€HOTO. YHACIIOK I[bOTO MOXYTh BUHUKHYTH
HEraTUBHI HACIIIIKH IS 0COOM, SIKIIIO BOHA HE BUKOHAE IMOKJIaICHNUX Ha HEel 000B’ I3KIB.
Xoda maHa mpoueaypa € HalOiIbI M’ KO0, IIPOTE HE MOYKHA HEJJOOI[IHIOBATH ii mpe-
BEHTUBHUI XapakTep. 3MaTHICTh KOXKHOTO 3alT001KHOTO 3aX0/1y, Y TOMY YHCIi i 0CO-
OucToro 3000B’sA3aHHs, 3a0€3MEUNTH JOCITHCHHS METH, BU3HadeHoi cT. 177 KIIK
VYkpaiHu, € O/IHI€I0 13 CHCTEMHHX O3HAK JJAHOTO MTPABOBOTO IHCTUTYTY. Y 3B’SI3KY 3 IUM
MOJKHA CTBEPJIKYBaTH, 1110 3aCTOCYBaHHS 0COOMCTOrO 3000B’s13aHHS 3aTHE IMOTepe-
JITH BCi (hOpMH HEHAJIE)KHOT TIOBEAIHKH TT1I03PIOBAHOTO, OOBIHHYBAYEHOT 0, SIK, HAITPH-
KJ1aJ1, Oa)kaHHs TIEPEXOBYBATHUCS Bijl OpPraHiB JOCYI0OBOTO PO3CIIiyBaHHs Ta/abo Cyumy,
TaK 1 HOTO MOKJIMBICTh HE3aKOHHO BIUIMBATH Ha YYAaCHHUKIB KPHUMIHAJIHLHOTO TIPOBa-
JOKEHHSI.

ABTOPOM TiIKpECIICHO, 110 BU3HAHHSA MOYKJIMBOCTI 0COOMCTOTO 30008’ I3aHHS J10-
CATHYTH OyIb-aK0i MeTH, BuzHaueHoi y ct. 177 KIIK VYkpainu, mo nepenbadeHa asns
BCIX BUJIIB 3al001KHUX 3aXOJIiB, € TApaHTIE0 THTEPECY MiJI03PIOBAHOT0, 0OBHHYBaYe-
HOTO Ha OOpaHHS MIOI0 HHOTO HAHOIIBIT M SKOTO 3amo0iKHOTO 3axoay. [IpuiHITTS
PpilIEHHS PO 3aCTOCYBaHHS 3aMI001KHOTO 3aX0/y Y BUITIAAI 0cOOMCTOTO 3000B’ I3aHHS,
SIK T 1HIIMX BUJIIB 3aII001KHUX 3aXO0/1B, BIIMOBIIHO 0 ITOJIOKEHh YNHHOTO 3aKOHOJaB-
CTBa BiJIHECEHO JI0 BUKIIIOUYHOI KOMITETEHIII1 Ci1iidoro cyyii (i1 9ac J0CyI0BOro po3-
ciijyBaHHs) a0o cyay (Y CyloBOMY IpOBaJKeHHI). [10BiOMIICHHS I1i/103PFOBAHOTO,
@
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0OBWHYBAYCHOTO TIPO TIOKJIAICHI HAa HHOTO 000B’SI3KH, 3TiAHO 3 BUMOTaMH 4. 2 cT. 179
KIIK Ykpaiau, moBUHHO OyTH MUCHMOBUM. Pa3oM 3 THM XTO i3 IOCAIOBHX OCI0 — CITijl-
YU, TPOKYpOp, a00 CIIAUNN CyA/s Ud CyJ — MMOBHHEH TOBIIOMUTH ITiJO3PIOBAHOTO,
O0OBUHYBA4YECHOTO MPO HOro 00OB’SI3KH, Y 3aKOHI HE BU3HAYCHO. ABTOPOM 3a3HAUYCHO,
IO Ha MPAKTHUII MTPOTOKOJ PO3’ICHEHHsI 000B’SI3KIB IT1/103PIOBAHOMY, Mepea0adeHnX
9.2 cT. 179, 4. 5 ct. 194 KIIK VYkpainu, ckinagaerses caigaum. BinnoBinHo # cyTHICTH
000B’5I3KiB, MepeAdadeHnX yXBaIOIO CIIAYOTO CY[i, CTPOKH iX 3aCTOCYBaHHS Ta BHU-
morw 4. 2 ¢T. 179 KIIK Ykpainu momo BiAOBIaTbHOCTI 32 HEBUKOHAHHSI ITi/T03PI0OBa-
HOMY PO3’SICHIOE cItigumii [3].

YpaxoByrouu Te, IO PIllICHHS MPO 3aCTOCYBAHHS 3am00DKHOTO 3aX0/1y IpHUiiMae
ciiguuii cynast abo cyl, aBTOp BBaXKae, 110 PO3’ICHIOBATH ITi03PIOBAHOMY 000B’S3KH
MOBUHEH caMe CITIYHA CyIsl, Cy/, a He CIiIIuid 4i MpoKypop. Kpim Toro, 3rifHo 3 BU-
Moramu, BuzHadyeHuMHu y 4. 1 c1. 193 KIIK Ykpainu, po3rmisj KJIOmoTaHHs PO 3aCTo-
CyBaHHs 3alI001KHOTO 3aX0y 3[1MCHIOETBCS Y CY/i 3a y4acTIO Mi03pIoBaHOro, 00BU-
HyBadeHoro. Tomy BBaxkxaemo nominpHUM rependaunty y KIIK Ykpainn 060B’s130K
CJIITYOTO CY/I, CyIy PO3’ICHIOBATH CYTHICTh 000B’SI3KiB, IOKJIQJCHUX Ha ITiJJ03PIOBa-
HOT0, 0OBHHYBA4YEHOTO Y 3B’5I3KY 13 32CTOCYBaHHSIM 3ar1001KHOTO 3aX0/Ty, HE TT0B’SI3aHOTO
13 TPUMaHHSM ITi]T BApTOIO.

e ogHe BaKJIMBE MUTAHHS, SIKE CITiJ] PO3IIISTHYTH Y CTaTTi, — HACIIIKA HEBUKOHAH-
HS 11 703pIOBaHNM, 0OBHHYBaY€HUM 000B’ SI3KiB, MOKJIAACHUX Y 3B 3Ky 13 3aCTOCYBaH-
HSIM 3aI001KHOTO 3aX0y Y BHIVISIIII 0COOMCTOro 3000B’A3aHHS. YPaxoByIOUl BUMOTH
9. 2 ¢T. 179 KIIK Ykpaiau, HeBUKOHAHHS 000B’SI3KiB, 110 BCTAHOBJICHI JTSI BAKOHAHHS
ITiT03pIOBAaHOMY, OOBUHYBAaUY€HOMY B YXBaJli CIiTYOT0O CYIIi, CY[y, TATHE 32 COOOI0
MOXJIUBICTB, MO-TIEPIIE, 3aCTOCYBAaHHS OUIBII KOPCTKOTO 3ar00iKHOTO 3aX0.y; TO-
IpyTe, HAKJIaJICHHS TPOIIOBOTO CTATHEHHS B po3Mipi Bix 0,25 1o 2 po3MipiB MiHIMAaITb-
HO{ 3apo0iTHOT TIaTH.

IndopmyBanHs 0coOM PO MOMKIIMBICTh HACTAHHS HETATUBHUX HACTI/IKIB Ma€ CyT-
T€BE 3HAYCHHS, OCKUIBKHM Ha 0CO0Y 3A1MCHIOETHCS TICUXOJIOTTYHUN BIUIUB 3 METOIO
MOTHBAIIIT 10 BUKOHAHHS IMOKJIaIcHUX 000B’sI3KiB. Y 3B’SI3KY 13 3a3HAUCHUM CJILT M-
KPECINTH, IO ITiICTABOIO JUTS 3MiHHU [IHOTO 3aMT001KHOTO 3aX0/My MOKe OyTH Jintie (pakTt
MOPYIICHHS Mi103pI0BaHIM, 0OBHHYBauUCHUM YMOB HOTO 3aCTOCYBaHHs 0€3 MOBaKHUX
puIrH. BBaXkaeMo, 0 B IbOMY 3aKOHOABEIlb OAYNTH HIOW «ITOKapaHHs» 3a MOPY-
LICHHS Mi103pIOBaHUM, OOBHHYBa4yBaHUM YMOB OCOOHCTOTrO 3000B’SI3aHHS, 1 LIJIKOM
MPUPOIHO, IO MOBUHEH 3aCTOCOBYBATHCS OUTBII CYBOPHUI 3a001KHUHN 3axif, sIKUH
peanbpHO 3a0e3MeYnTh 3aro0iranHs crpodaM Iigo3pIoBaHOT0, 0OBUHYBAYEHOTO TIEepe-
XOBYBAaTHCS BiJl OPTaHiB J0CYJA0BOTO PO3CIiAyBaHHS Ta CYIY.

CTOCOBHO KOHTPOJTIO 32 BUKOHAHHSIM 0COOMCTOTO 3000B’I3aHHS CJIiJ] 3a3HAYUTH,
[0 3aKOHOJIABI[EM YiTKO PO3IOJIIICHO TOBHOBAXEHHS CIYKO0OBHX 0Ci0 3 JTaHOTO
nutanag (4. 3 ct. 179 KIIK Ykpaiaw). Tak, 3a mio3pioBaHUM KOHTPOIIb 3iHCHIOE
CIiTYMid, 32 0OBHHYBaYeHUM — NMPOKYpOp. BUHNKAaE MUTaHHS, YU MOXKE CIITUUH Ta
MPOKYPOp MOPYUUTH 3AIHCHEHHS KOHTPOJIO 32 BUKOHAHHSM YMOB OCOOHMCTOTO
@
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3000B’s3aHHSI CITIBPOOITHUKAM IHIMUX MMiaApo3niiiB HamionaasHol modimii Ykpainu,
opradiB 6e3neku, HanionansHOro anTHkopymnuiiHoro 0wopo Ykpainu, epkaBHOTO
O10pO PO3CIiTyBaHb, OPTaHiB, IO 3AIHCHIOIOTH KOHTPOJH 32 JOJAEP KaHHSIM MOIaTKO-
BOTO 1 MUTHOTO 3aKOHOJIaBCTBA, OpraHiB Jlep>kaBHOI KpUMiHAJIbHO-BUKOHABYO] CITYXK-
6u Ykpainu, opranis JlepxaBHoi npruKopoHHOT cyx0u Ykpaiau? Ha 1yMKy okpemux
HayKOBIIiB, Ha 1€ MMUTaHHS HEOOX1HO BiAMOBiCTH MO3UTUBHO. 30kpema, O. bonma-
PEHKO Harojoumye, M0 B TAKOMY BUNAJAKY 3a3HAuCHi MpaliBHUKHU MPU BUSBICHHI
TIOpYIICHb MOBUHHI iH(GOpMyBaTH ciridoro, mpokypopa [12, c¢. 68]. Pazom 3 Tum ani
B nopsiaky ctareit 40, 41 KIIK Ykpainu B yacTHHI HagaHHS JOPYYEHb ONEPATUBHUM
MiIpOo3/iiaaM Mpo MPOBEIECHHS CIITINX (PO3NIYKOBUX) NiH, aHi B MOPSAAKY cT. 179
KIIK Ykpainm, sIKOI0 perimaMeHTOBaHO MOPSAAOK 3aCTOCYBaHHS 0COOHMCTOTO
3000B’s13aHHs, HE TIepe/10aYeHO ITOBHOBAXECHbB CJIIAUOTO JaBaTH JOPYUYCHHS Ha 3iiic-
HEHHS KOHTPOJTIO 32 BUKOHAHHSAM YMOB JTAHOTO BHY 3aI001KHOTO 3aX0y. Y 3B s3Ky
3 IMM BUKOHAHHS 0COOMCTOTO 3000B’s13aHHS SIBJISIE COOOI0 BaYKIMBHIA MPOLEC, TOMY
Ha MPsIMY BUMOTY 3aKOHOJIABIIsSI HOTO MOBHHEH KOHTPOIIOBATH CIIIYHIA YU TPOKYPOP,
He Tmepekianaody Ui GyHKUi Ha 1HI Miapo3aiin.

2.2. Buznauenus cmpokxy 3acmocy8anHs 3anodidcHo2o 3axo0y y eueisidi 0cooucmozo
30008 ’A3aHHA

Hactynne nuTtanHs, Ha ke HEOOXiAHO 3BEPHYTH YBary, OJISArae y BU3HaUCHHI CTPOKY
3aCTOCYBaHHS 3aIl001KHOTO 3aX0/Ty Y BUIIIsIIII 0coOmcToro 30008’ si3aHHsL. [lomoxkeHHs
cT. 179 KIIK Vkpainu naHe nuTaHHsI He po3KkpuBae. ToMy Ha MepIIUi MO MOXKHA
3pO3yMITH, IO CTPOK AHOTO BUIY 3alTOO1KHOTO 3aXOy HE BCTAHOBJICHHM, a OTKE —
0cobucTe 30008’ sI3aHHSI 3aCTOCOBYETHCS IO 0COOM MPOTATOM CTPOKY JOCY0BOIO PO3-
CIIiTyBaHHS Ta 341l ICHEHHS CYI0BOTO po3rsiny. [IpoTe Take po3yMiHHsI € HEBIPHUM.

VYpaxoBytouu Te, 10 0coOucTe 30008’ sI3aHHS TOJIATAE Y TIOKIIAACHH] Ha Mi03pI0-
BaHOTO (0OOBHHYBAa4YEHOT0) MEBHUX 00OB’SA3KiB, CIiJl 3BEPHYTUCH 110 4. 6 cT. 194
KIIK Ykpainu, ne BU3HAUCHO, IO CTPOK MOKJIAJaHHS JaHUX 000B’I3KiB CTAHOBHTH
He OiybIe ABOX MicALiB. Y pa3i HE0OXiTHOCTI el CTPOK MOXKE MPOTOBKYBATUCS
3a KJIOMOTAHHIM IPOKypopa B MOpPsKy, nependadeHomy ct. 199 KIIK Ykpainu.
[Ticnst 3aKiHUEHHSI CTPOKY, B TOMY YHCIII IPOJIOBKEHOT0, B MEXkKaxX SIKOTO Ha MiA03pIo-
BaHOTO (0OBUHYBaueHOTO) OyJiW MOKIaJeH] BiANOBiAHI 000B’3KH, yXBala Mmpo
3aCTOCYBaHHS 3aM001>KHOTO 3aX0/Ty B LI YaCTHHI MPUMUHSE CBOIO /10 1 000B’ I3KHK
CKacOBYIOThCSA [3].

OTxe, ypaxoBYIOUH BHIIIe3a3HAYEHE, BCTAHOBIICHO, 1110 CTPOK 3aCTOCYBaHHS 0CO-
oucroro 30008’ s3anHs y KIIK Ykpainu npsiMo He BKa3aHWH, Ha BiJMiHY BiJl BU3Ha-
YEHHS CTPOKY 3aCTOCYBaHHS JOMALIHBOTO apellTy Ta TPUMaHHs il BapToro. OcKinb-
KK 0coOHcTe 3000B’s13aHHS (DAKTUYHO MPUPIBHIOETHCS 10 MEPSHECCHHS Ha ITi103PF0-
BaHOTO (OOBHHYBa4€HOI0) MEBHUX 00OB’S3KiB 1 Oepyyu 10 yBaru mOJOXEHHS 4. 6
cT. 194 KIIK VYkpainu, cinis 3poOUTH BUCHOBOK, IO CTPOK 3aCTOCYBAaHHS 0COOMCTOTO
3000B’A3aHHSA CTAHOBUTH 2 MICSLI.
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Buuennsm marepiaiiB KpIMiHAJIBHOTO POBAPKEHHS BCTAHOBIICHO, 1110 B CYTOBHX
pIMIEHHSAX 1HOI BIICYTHI BKa3iBKU Ha T, Ha KU CTPOK MOKJIAICHO HA TT1]03PIOBAHO-
ro (o0BuHYBaueHOTO) 000B’s13KH, epenadadeHi 4. 5 ct. 194 KIIK Vkpainu (30kpema,
TaKe MOPYIICHHsI BUMOT 3aKOHOJIABCTBA BUSIBICHO B yXBai [1onTaBChKOTO pallOHHOTO
cyny IlonraBcbkoi obmacri Bix 22.05.2018 p. mo cipasi Ne545/766/18 [13], B yxBaii
XyCTChKOTrO pailoHHOTO cyay 3akaprarchkoi obsacti Big 20.04.2018 p. mo cupasi
Ne309/1026/18 [14]).

Ha naniif mpoGnieMi akueHTye yBary ¥ Bumuii cnienianizoBanuii cyn Ykpainu
3 PO3MIANY UMBUIBHUX 1 KPUMiHAIBHUX CcIIpaB. 30Kpema, B Y3araJbHEHHI Cyl10BO1
MPaKTUKHU TIOJ0 PO3TISANY KIOMOTaHb PO 3aCTOCYBaHHS 3axO[(iB 3a0e3rmeueHHs
KpPUMiHAJIBHOTO IpoBaKeHHS B 2014 p. HaronomyeThes Ha iCHYBaHHI BUIAJIKIB,
KOJIH, 3aCTOCOBYIOYH 0COOWCTE 3000B’A3aHH, CNIAYl Cy/AJli B yXBallax HE 3a3Ha-
JarOTh KOHKPETHI 000B’A3KH, 1m0 TependadeHi 4. 5 c¢t. 194 KIIK ta mokiramaroTbcs
Ha MiJ03pI0OBAaHOTO, a TAKOXK HE 3a3HAYAIOTh CTPOK, HA SKUH MOKJIAJEHO IX BUKO-
HauHs [15, ¢. 50]. YcTaHOBIEHO, IO CITITIUM CYIISIM ITiJT 9ac TTOKIaICHHS 000B’ I3KiB
AK y pa3i 3aCTOCYBaHHA 0COOMCTOrO 3000B’sI3aHHS, TaK i OOpaHHA IHIINX 3aro-
O1XKHUX 3aXO0JIiB, HE MOB’S3aHUX 3 TPUMAHHSM I1i]1 BapTOI0, HEOOXIAHO BKa3yBaTu
CTPOK, Ha SIKHH BOHM HaKJIAJAarOThCS HA MiJO3PIOBAHOTO, 0OBHHYBAaYCHOIO, 13 BU-
3HAYEHHAM KIHIEBOI gaTH X mil.

Kpim Toro, mpokypopam 1o 3aKiHY€HHIO JBOXMICSIYHOTO CTPOKY B pa3i HEOOXia-
HOCTI MOTPiOHO 3BepTaTUCH A0 cyny B nopsaky cT. 199 KIIK Vkpainu i3 kionoTanHsIm
PO MPONOBKEHHS CTPOKY Iii 000B’sI3KiB, MOKJIAACHUX HA MiJO3PIOBAHOr0, 0OBU-
HyBaueHoro (Hanmpukian, 24.07.2017 p. 3actynHuk [ eHepanbHOTO TPOKYypopa YKpa-
fam 0. B. Cronspuyk 3BepHYBCS 10 CYly 3 KIIOIOTaHHSM PO MIPOJAOBKEHHS CTPOKY
Ii1 3amo01KHOTO 3aX0Ay Y BHUIJIAMI 0COOMCTOTO 3000B’sI3aHHS, B SIKOMY TIPOCHTH
TIPOIOBXHUTH CTPOK [ii 000B’sI3KiB, TOKIaneHnX Ha mimo3proBanoro OCOBA 2, [H-
OOPMALIA 1, va nBa Mmicsii. Kinomoranss o0rpyHTOBaHE, CTPOK AOCYIOBOTO PO3-
CJIiTyBaHHS OyJIO0 TPOIOBKEHO, 1 PU3HKH 32 IIeH Yac He 3MEHIIMIHCH [ 16]).

Crin 3BepHYTH yBary Ha nojoxeHHs 4. 6 ct. 199 KIIK Ykpainu, skumu BU3Ha-
YEHO, 10 CTPOK MOKJIaeHUX Ha Mi103PI0BAaHOr0, 0OBHHYBaYCHOT0 000B’ I3KiB MOXKE
MPOIOBKYBATHUCS JIUIIIE 32 KIOMOTAaHHSIM MPOKypopa. Y TakoMy BHUMAJIKy HE 3p03y-
MiJTa TIO3|ITis 3aKOHOJABILI MIOA0 MO30aBICHHS CIiIUOro MpaBa IHIMIIOBATH JaHe
nutanHs. [IpaBo mogaBaTu 1o Cyay KJIOMOTaHHS MPO 3aCTOCYBaHHS 3all001)KHOTO
3ax0j1y, TAKOX SIK 1 KJIOMOTaHHs IPO MPOJIOBKEHHS CTPOKY TPUMAaHHSI IiJ BapTolo,
MOJKE€ MaTH SIK IIPOKYPOP, TAK 1 CJITUUH 32 TOTOHKEHHSM 3 IPOKypopoM. Tomy aBTop
BBa)KA€ 32 HEOOXiHE YTOUHUTH 3aKOHOJABYi MOJOKEHHs. Y 3B 53Ky 3 UM Yy 4. 6
cT. 199 KIIK Ykpaiau ciig nependaduTy, M0 CIiTUUN 3a MTOTOMKSHHIM 3 TIPOKYPO-
POM, TaKOX SIK 1 IPOKYPOP, Ma€ MPaBo MOAATH KIOTOTAHHS TIPO TIPOTOBKEHHS CTPO-
Ky 000B’s13KiB, nepenbadenux 4. 5 ct. 194 KIIK Vkpainu.
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2.3. Ockapoicenns 3acmocy8anus 3anobidcHO20 3axo0y Y 6u2isdi 0coducmo2o
30008 ’13aHH5. HAYIOHAbHEe 3aKoHo0ascmeo ma npakmuka €CIIJT

OxpeMoMy BHBYEHHIO MiJUIATa€ MUTAHHS MOXIIUBOCTI OCKap>KeHHs 3aCTOCYBaHHS 3a-
MTOO1KHOTO 3aX0Iy Y BUTTISIII 0COOMCTOTO 3000B’s13aHHs. 3a3HauuMO, 1110 cT. 309 KITK
VYkpaiHu MiCTUTh BUUSPITHHI TIEPEIIiK YXBaj CIiJI0T0 CYA, IKi MOXKYTh OyTH OCKap-
KEHI i1 4yac JOCYyI0BOTO PO3CIiyBaHHs B alessILiiHOMY HOPSIKY, 1 yXBajia mpo 3a-
CTOCYBaHHS 3aIT0O01KHOTO 3aX0/y Y BUTJISAIAI 0COOMCTOTO 3000B’sI3aHHS JI0 IIHOTO ITepe-
JiKy He BXoAuTh. KpiM TOro, He MOKe OyTH OCKap:KeHO M 3aCTOCYBaHHS TaKUX 3aIlo-
ODKHUX 3aXOJIiB, SIK 0COOUCTA MMOpYyKa Ta 3acTaBa.

VY 4. 1 ct. 309 KIIK Ykpainu nependadeHa MOKIHUBICTb OCKapKCHHS B alleIsAIlii-
HOMY IMOPSIKY 3aCTOCYBaHHS JISIKUX 3alI00DKHUX 3aX0J1iB. 30KpeMa, y Mpe/ICTaBICHIN
HOPMI BU3HAYCHO, 1110 MOKe OyTH OCKapKeHa yXBajia CIiJuoro cyasi nmpo: 1) 3actocy-
BaHHS 3arm001KHOTO 3aX0/ly Y BHIVISAI TPUMaHHS i1 BapTOI0 a0 BiIMOBY B HOTO 3a-
CTOCYBaHHI; 2) MMPOIOBKCHHS CTPOKY TPUMAaHHSI I1iJ] BapTO0 200 BiMOBY B HOTO TPO-
JOBXXEHHI; 3) 3aCTOCYBaHHs 3alI001KHOTO 3aX0y Y BUIVISAI JOMAIIHBOTO apemTy abo
BiZIMOBY B HOT0 3acTOCyBaHHI; 4) MPOJOBKEHHS CTPOKY JOMAITHBOTO apemTy abo
BiTMOBY B HOTO MPOJIOBKEHHI; 5) MOMIiIlEHHsI 0cOOM B PUHMAaTbHUK-PO3IOIIIEHUK
JUTS TiTel 200 BiTMOBY B TAKOMY ITOMIIIIEHHI; 6) TIPOIOBKEHHS CTPOKY TPHUMAaHHS 0CO-
Ou B MPUIMaIBHUKY-PO3TOAUTHHUKY JUISI JiTel a00 BiAIMOBY B HOTO MPOJOBKEHHI.
Takum unHOM, y KITK Ykpainu He nepenbadeHa MOXKIIMBICTh OCKapyKEHHS 3aCTOCYBaH-
HS IHIIMX 3aM001KHUX 3aX0/1iB, KPIM TaKHX, SIK IOMALIHI apelT, TPUMaHHSI IiJ] BAPTOIO,
TTOMITIICHHSI 0COOH B IPUHMAaTEHUK-PO3TOIUTHHUK IS TITEH.

PazoM 3 TUM cI1ij] 3BepHYTH yBary Ha pillieHHs! €BpOIEHCHKOTO Cy/1y 3 TIpaB JFOH-
HU 110 cnpaBi «Kotiit npotu Ykpainm». 3asBHUK CKap>KUBCS Ha Te, 10 3aCTOCYBAaHHS
JI0 HbOTO TAKOTO 3aIT001KHOTO 3aX0/Ty, SIK ITiIMHUCKA ITPO HEBUI3/ Ta BIITYYEHHS 3aKOP-
JOHHHX TACTIOPTIB, MOPYIIyBaso HOTo MpaBo Ha MMOBAary JI0 MPUBATHOTO Ta CIMEHHOTO
®UTTA. Y 11. 59 BKazaHoro pitnenHs €CCI1JI yctaHOBHB, 1110 X04a BiJIOBITHO 110 CT. 234
KIIK 1960 p. aii ciaiggoro Moriu OyTH OCKapsKeHi TPOKypopoM abo Cy/oMm, alie cKapra
MIPOKYpOpy He Oyna epeKTUBHUM 3acO000M 3aXHCTY, a CKapra Jio Cy[ay Moria OyTd mo-
JlaHa JIMILIE Ha eTarli MOMepeaHbOro POy KpUMiHAIBHOI ClIpaBy abo po3msiny ii
110 CyTi. Y pe3yibTaTi TaKui CyOBUH PO3IITIST HE MIT 3a0€31IEUNTH BIYaCHE BHPIMIICHHS
nopyuieHoro nuranus. binpine Toro, €CI1JI Haronocus Ha TOMY, IO ITiJ] 4ac PO3CIIi-
IyBaHHS, sIKE TPUBAJIO IOHA TPU POKHU Ta CiM MICSIIiB, 3asBHUKOBI Oyi10 3a0e3me4eHo
IHIITHH CyTOBHI 3aci0 TIPaBOBOTO 3aXHCTY, 3a JOITOMOTOIO SIKOTO BiH MIT O 3BEpHYTH-
Cs1 IO Cy/y 3a pO3IIIS,IOM MTUTAHHS I10JI0 3aKOHHOCTI Ta MPONOPLIHHOCTI OCKapKyBa-
HOTO 3axoy abo Horo ckacyBaHHs [17].

OT1xe, 3 yIEBHEHICTIO MOKHA CTBepKyBatH, o €CILJI naromomntye Ha HeoOXia-
HOCTI HaJjaHHsI 0co0aM 3ac0o0iB CyJJ0BOT0 3aXHUCTY IpaBa Ha OCKapKCHHS 3aCTOCYBaH-
HsI HaBiTh HAHOUIBII M’SKOTO 3ar001>KHOTO 3ax0/1y. BiAmoBiqHO mpobieMa HEMOXKITH-

BOCTI OCKap>KeHHS TAKOTO 3aIT001>KHOTO 3aX01y, SIK ITiIMHCKA TIPO HEBHUI3I, 3a YaciB dil
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KIIK Ykpainu 1960 p. He Oyia BupilieHa, TAKOXK sK 1 He BUPIIICHA CHOTOIHI B YHHHO-
My KIIK Ykpainu y 3B’513Ky i3 HOMOXKITUBICTIO OCKapKEHHSI 3aCTOCYBaHHS 0COOMCTOTO
3000B’sI3aHHSI.

BapTo 3a3naunTH, 1110 3aKOHOIABIIEM TiepeadaueHa MOXKIIUBICTh IS ITi{03PIOBaHO-
ro (0OBHHYBAa4YE€HOTO) 3BEPTATHCS 13 KIOMOTAHHIM PO 3MiHY 3ar00i’)KHOTO 3aX0/y,
B TOMY YHCII TIPO CKaCyBaHHS UM 3MiHYy JOMAaTKOBUX O0OB’S3KiB, IMepen0adeHnx 9. 5
cT. 194 KIIK Ykpainu. Pazom 3 Tum Ha Bumory ct. 201 KIIK Ykpainu Take kiomnoras-
Hs Oyaie po3mIsAgaTH TOM caMHi CIiauawii Cymasi, Cyaas, o i oOpaB mei 3axim. Kpim
TOTO, CIIAYUHN CyMJIs Ta CYJl MAlOTh MPABO 3aJHIIUTH 0€3 PO3TISAY KIOMOTAHHS PO
3MiHY 3aIm001KHOTO 3aX0y, TIOAaHE PaHIIe TPUIAISATH JTHIB 3 JHSI IIOCTAHOBJICHHS TI0-
MePeIHBO1 YXBaJIH PO 3aCTOCYBaHHs, 3MiHYy a00 BiJIMOBY Y 3MiHi 3aIT001KHOTO 3aXO01y,
SIKIIIO Y HbOMY HE 3a3Ha4eHi HOBI OOCTaBUHH, SKI HE PO3IIISIAIKCS CIITYUM CYJUICHO,
cynom (4. 5 ct. 201 KIIK VYkpaiau). O1xe, IMHHAM 3aKOHOTABCTBOM IS TTi03PIOBa-
HOTO TiependayeHa MOKIMBICTh CYAOBOTO TIEperisily 3aCTOCOBAHOTO IiJ] 4ac JA0CY/I0-
BOTO PO3CIIiTyBaHHS 3aITO01KHOTO 3aX0/ly B MEKaxX TOTO CyAY, SIKUM 1 Oy10 IPUHAHATO
BiJIMIOBi/THE PIllICHHS.

VY nociiKyBaHOMY MTUTaHHI aBTOP 3BepTaeThes 10 BucHOBKY €CIJI, BuKIIageHo-
ro y . 70 pimenns no crpasi «Koriit mpotr Ykpainu», ae Cyn 3ayBaxuB, 10 HaIlio-
HaJIbHE 3aKOHOJABCTBO HE 3a0€3MEeUnIIo TIPH 3aCTOCYBAaHHI BUILE3a3HAYCHUX 3aXO/IB
JIOCTATHIX TapaHTiit Bix cBaBiursl. ToMy BOHO HE BINITOBiae BUMOTaM IIOMO SKOCTI
3aKOHO/IaBCTBa B po3yMiHHI KoHBeHIIi1. Yka3aHe CBIIYUTh PO HEOOXiHICTh TIeperiis-
Jly 3aKOHO/IaBYMX ITOJIOKEHb CTOCOBHO MOXKJIMBOCTI OCKap KEHHSI I1iJ] 4ac JOCY0BOTO
pO3citiyBaHHs 3anI001KHIX 3aX0iB Ta BHeceHHs 3MiH 10 KIIK Ykpainn.

ABTOp BBasKae, 110 JJIsl BUPILICHHS OKpecIeHOoT MpoOieMu HeoOX11HO BHECTH 3Mi-
Hu 1o ynHHOTO KIIK VKpainu, nmepen0adunBIIM MOXIIMBICTH CYJJOBOTO OCKap>KEHHS
3aCTOCYBaHHS 3aM00DKHUX 3aX0JliB. Taky MOXKIUBICTh HEOOXiIHO TMepe0aYUTH HE
JIUIIIE JUTSE OCKap KEeHHS YXBaJIHM TIPO 3aCTOCYBAHHSA 3aII001KHOTO 3aX0y Y BUTJISII OCO-
Oucroro 3000B’s13aHHS, a ¥ 1HIIMX 3aNI001KHUX 3aX0/iB, OCKapKEHHS ITiJ] 4ac TOCYI0-
BOTO po3ciiayBaHHs sIKUX He mependadeno y cT. 309 KIIK Ykpainu. Lle cTrocyeThes
0COOMCTOT IOPYKH, 3aCTaBH; TAKOXK 3aITO01KHOTO 3aX0/y, III0 MOXKE 3aCTOCOBYBATHCH
JI0 HETIOBHOJIITHBOTO IT1I03PI0BAHOTO (TIepeiaHHs Mif] HAlIA ), Ta 3al001KHUX 3aX0IiB,
10 MOXKYTh OOMPATHCh IO 0COOM, CTOCOBHO SIKO1 IepeadavqaeThes 3aCTOCyBaHHS TIPH-
MYCOBHX 3aX0J[iB MEAUYHOTO XapakTepy (MepefaHHs Ha MiKJIyBaHHs OMiKyHam, OIn3b-
KUM POJIUYaM Y WICHAM CIM’1 3 000B’SI3KOBUM JIIKAPCHKUM HATJISIOM; TIOMIIIIEHHS 10
MICUXIaTPUYHOTO 3aKJIaJy B yMOBaX, [0 BUKIIOYAIOTh il HEOe3MeUHy MOBEIIHKY).
Ockap>keHHS 3aCTOCYBaHHsI 3a001KHOTO 3aX0/Ly JJO3BOJISIE OCKAPIKUTH 1 MOKIIaIeHHS
Ha TIiJ03pI0OBAaHOTO 000B’S3KIB Y 3B’S3KY 13 3aCTOCYBAaHHAM J0 HHOTO 3aIT001KHOTO 3a-
XOJly, HE TTOB’SI3aHOTO i3 TPUMAHHSM II1J1 BapTOO.

Ha migcraBi BukiageHoro, ypaxoByoun BucHOBOK €CIIJI mpo HEBiAMOBIIHICT
HaI[iOHAJIBHOTO 3aKOHOaBCTBa KOHBEHIIIT PO 3aXKCT MpaB JFOMHH Ta OCHOBOITOJIOXK-
HUX CBOOO]] y YACTHHI HEMOXIIUBOCTI CYIOBOTO OCKAPIKEHHSI 3aCTOCYBaHHS HAHO1IbII
@
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M’ SIKOTO 32001 KHOTO 3aX01y, aBTop BBaxae, mo y ct. 309 KIIK Vkpainu ciig ykazatu
PO MOXJIMBICTh OCKap>KEHHS IIiJI 9ac JOCYAOBOTO PO3CIIiTyBaHHS B aleNAliiHOMY
MOPSIKY YXBAJIH CIIAYOTO CY/AJI PO 3aCTOCYBaHHS 3ar00iKHOTO 3aX0/y, HE BU3HA-
a4l KOHKPETHH 3aXiJ], 3aCTOCYBaHHS SIKOTO MOXKe OyTH OcKapkeHO. TuM caMum
nepeadaynTy IpaBo Ha anesisiiiiHe OCKap KeHHs BCiX 3armo0iKHUX 3aX0/iB, nepeaoda-
yeHux KIIK Vkpainu.

BUCHOBKH

OTxe, TOCHiKEHHSI TUTaHHS I0JI0 3aCTOCYBaHHS 0COOUCTOTO 30008’ sI3aHHS JI03BOJISIE
3poOWTH BUCHOBOK, IO i€ € HalOimbIn M’ akuM 3 iepeadadenux KIIK Yipainn 3armo-
OKHIX 3aXO0JiB, ITPOIIeCyaIbHa CYTHICTE SIKOTO TIOJISTAE y TTOKJIAACHHI Ha TTiJ03pIoBa-
HOI0, 0OBMHYBAaYCHOTO ITEBHUX 00OB’SI3KIB, BU3HAUCHUX CJIIIUMUM CY/JICIO, CYOM.
Bapto 3a3naunty, crienudika 1aHuX 000B’S3KIB IMOJIATAE€ B MOKIMBOCTI 3aCTOCYBaHHS
iX SIK ITi]] 9aC 0COOMCTOr0 3000B’s13aHHsI, TAK 1 IMiJ] Yac 3aCTOCYBAHHS 1HIINX 3a001KHAX
3ax0[iB, HE OB’ A3aHUX 13 TPUMAHHSIM I1iJ] BapToro. Ileperik 000B’s3KiB, SKi MOKYTh
MTOKJTAJIaTHCS HA TTi03PI0BAHOT0, 00BHHYBa4€HOTO, BU3HaUeHO 4. 5 cT. 194 KIIK Ykpa-
THM. BUBYEHHS CyTHOCTI 000B’S3KiB, IIT0 MOKYTh OYTH MOKJIaTeHI Ha 0CO0Y y 3B’ SI3KY
13 3aCTOCYBaHHSAM 3aM001KHOTO 3aX0y, HE TIOB’S3aHOTO 13 TPUMAHHSIM IIiJ] BapTOIO,
BHMarae OKpeMoro J0CIiKEHHS, 110 Oy/1e PO3IISTHYTO aBTOPOM Y TIOAJIBIIIOMY.

OcobucroMy 3000B’s13aHHIO, SIK ¥ 1HIIUM 3aMI001KHIAM 3aX0JlaM, TIpUTaMaHHa 03Ha-
Ka IPUMYCOBOCTI, OCKLIBKH B HOTO OCHOBY MOKJIAJICHO TICXOJIOTIYHUI METO]T JIepKaB-
HOTO BIUIMBY Ha IMOBEJIHKY ITiJJ03pIOBaHOTO, OOBHUHYBaueHoro. [lanwmii 3axix xo4a i €
HaWOLIBII M’ SIKUM y CHCTEMI 3alTOO1KHUX 3aXOJiB, aJieé Ma€ MPEBEHTUBHUN XapaKTep,
OCKIJIbKH 3JIaT€H MOTIEPEAUTH BCi POPMU HEHAIISKHOT TTOBEJIIHKH ITiI03PIOBAHOTO, 00-
BHHYBa4YCHOTO.

HeoOxinHicTh 3acTOCYBaHHS Tijf Yac KPUMIHAIBHOTO MPOBAKEHHS MPAKTHKU
€CIJI, i 30xpemMa Horo BUCHOBKIB, 1110 MICTSThCS Y pillleHHi 1o crpasi «Koriii mpotn
VYkpainwy», CBIIUUTH PO MOTPeOy MeperiisTy 3aKOHOAABYHX MTOJI0KESHb CTOCOBHO MOXK-
JIUBOCTI OCKAP>KEHHSI ITiJ] 9ac AOCYI0OBOTO PO3CIiTyBaHHS 3aII001KHUX 3aX0/1B, Y TOMY
YUCITI HAWO1IBIT M’ SIKOTO. Y 3B’SI3KY 3 ITUM 3aIIPOITOHOBAHO BHECTH 3MIHU 10 YHHHOTO
KIIK Ykpainu Ta nepea0aduTH MOXKIIMBICTh amlelsAIifHOTO OCKapKeHHS TIi/ Jac JI0-
CYJIOBOTO PO3CIIilyBaHHS 3aCTOCYBaHHS BCiX 3alI001KHUX 3aXO/IB.
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Csgitrana Bacunrigna Jlasugenko, Oaena Iropisna Pesnikosa

Kagpeapa xpuminaabrozo npouecy ma onepamusHo-posuyKosol JiiAbHOCMI
Hauionanvnuii opuguunuii ynisepcumem imeri Apocaasa Myapozo
Xapkis, Yxkpaina

BCTAHOBAEHHA MI:KHAPOZHOIO CYAOBOIO YCTAHOBOIO
MOPYIIEHHA YKPATHOIO MI:KHAPOJHHUX 30B0B’A3AHb
IMPH BUPILHEHHI CITPABH CYAOM K IIACTABA JAA ITEPETAAAY
CYAOBHUX PIINEHDb 3A BUKAIOYHHWUMHW ObCTABUHAMH
Y KPMUMIHAABHOMY ITPOBA IKEHHI

Awnorauis. [Ipoananizosarno niocmasu ma nopsook 30iCHeH A KPUMIHATbHO2O NPOBAOICEHHS
3a suxntounumu oocmasunamu. OcHogna mema pobomu NOIALAE 6 AHANI3I BUABTEHUX NOPYULEHD
MIDICHAPOOHOIO CYOOB0I0 YCMAHOBOIO W00 BUPiUeHHs cnpas cyoom Ykpainu sk niocmag 0ns
nepe2isidy cy008ux piuiensb 3a GUKIIOYHUMU 0OCMABUHAMU Y KPUMIHATLHOMY NPOBAOIHCEHH].
Asmopamu 00cnidAHCeHO NPoYecyanbHUll MeXanism nepeeisdy cyo0o8ux piuiens, sKi Habpaiu
3aKOHHOI cunu, y GUNAOKY BCTNAHOBNIEHHA MIHCHAPOOHOI CYO0B0I0 YCIAHOBOI0 NOPYULEHHS
0epIAHCaBOI0 MINCHAPOOHUX 30008 'A3aHb NPU GUPIULEHHT CNPABU CYOOM, MAKONC GUSHAYEHO MeiCi
maxkoeo nepeaiidy. JJoeedeno, uo nepeansio cyoo8ux piulenv, AKi Hadpau 3aKOHHOI Cuiu ma
w000 Axux €eponeicbKum cyoom 3 npas ioOUHY KOHCMAMOBAHO NOPYWEHHS YKpainoio midic-
HApOOHUX 30008 ’A3aHb NPU BUPTULEHHT CPABU CYOOM, K 00UH i3 3AC00i6 BUKOHAHHS PilieHb Yiel
MIHCHAPOOHOI cy0080i ycmanosu mae oomedxcere 3acmocysanus. Q0IpyHmosano, wo nio yac
BUPTULEHHS NUMAHHS NPO MOICIUBICMb MaKo2o nepeansady Bepxosnuii Cyo mae suxooumu 3 xa-
pakmepy nopyuwenus, KOHCMAamosaozo 6 piutenni €8poneicvko2o cyoy 3 npas A00UHU.

Kuio4oBi ciioBa: kpuMiHaNbHE TPOBAPKEHHS, FOpUCAUKLis, Bepxosuuii Cyn, €BponeichKuii
Cy/ 3 IIpaB JIFOJAMHH, MIXXHAPOIHI 30008’ I3aHHS.

Cgerrana Bacuavesna Jasbizenko, Exena Uroperna Pesnukosa

Kageapa yzonosrozo npoucecca u onepamusHo-poswickHoiil gessmeabHoCmU
Hauuonanvnwiii opuguueckuii ynusepcumem umenu Apocaasa Myapozo
Xapvros, Yxpauna

YCTAHOBAEHUE MEKAYHAPOHBIM CYAEBHBIM OPTAHOM
HAPYIIEHHSA YKPAMHOM MEXAYHAPOJHBIX OBASATEALCTB
[1PU PA3PEILIEHHUU JEAA CYIOM KAK OCHOBAHUE
JAS MEPECMOTPA CYJAEBHbBIX PELIEHUN
10 UICKAIOUUTEABLHBIM OBCTOATEALCTBAM
B YTOAOBHOM IIPOU3BO/ICTBE

AHHOTANUS. [IpOaHATUUPOBAHDI OCHOBAHUS U ROPSAOOK Y2ON0GHO20 NPOUBOOCEA NO UCKTIIO-
yumenvHoim obcmosimenvcmeam. OCHO8HAsL Yelb pabomol 3aKIIOHACMCS 8 AHAIU3E GbISAGTCHHBIX
HAapyuLeHutl MescOYHAPOOHBIM CYOCOHBIM YUPENHCOCHUEM NO PeuleHuio 0ell Cyoom YKpauHbl Kak
OCHOBANULL OISl NEPECMOMPA CYOCOHBIX PeeHull N0 UCKIIOYUMETbHbIM 0OCMOLMeNbCMEam
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6 Y201I06HOM NPOU360OCHEe. ABMOPAMU UCCTIE008AH NPOYECCYANbHBIL MEXAHUIM NePeCMOmpa
CYOebHbIX peuleHUtl, 6CHYNUBLUUX 8 3AKOHHYVIO CUTLY, NPU YCTNAHOBIEHUU MEXCOVHAPOOHBIM CY-
0€eOHbIM YUpedcOeHuem HapyUeHus 20CYy0apcmeom MentcOyHapoOOHbIX 00s3amenbCeme npu pas-
pewenuu 0ena cyoom, maxdice onpedeieHvl npedeiibl maKo2o nepecmompd. J{oxkasano, 4mo
nepecmomp cyO0eOHbIX peuenull, GCMYRUGUIUX 6 3AKOHHYIO CULY U 6 OMHOWeHUU Komopbix Ee-
PONECKUM CYyOOM NO NPABAM YEL06eKa KOHCMAMUPOSAHO HapyuleHue YKpaunot meicoyna-
POOHBIX 00A3aMENbCME NPU PA3PEUEHUY 0eld CYOOM, KAK 0OHO U3 CPeOCms UCNOIHEeHUs peule-
HULL 9020 MeNCOYHAPOOHO20 CYOeDHO20 Op2ana umeem o2panuyeHHoe npumererue. OOOCHo-
6AHO, YMO NPU PEUEHUU BONPOCA O BO3MONICHOCIU MaKko2o nepecmompa Bepxosnuiii Cyo
OQ0JIdHCEH UCXOOUMD U3 XAPAKMEPA HAPYULeHUsl, KOHCIAMUPOBaHHO20 6 peutenuu Eeponetickoz2o
€y0a no npasam Yenosexd.

KuroueBble ¢jioBa: yroJoBHOE MPOU3BOJICTBO, Iopucaukims, Bepxosusiii Cyn, EBponeiicknit
Cy[ 10 IIpaBaM UY€JIOBEKA, MEKAYHAPOIHbIE 00s13aTeIbCTRA.

Svitlana V. Davidenko, Olena I. Reznikova

Department of Criminal Procedure and Operational and Search Activity
Yaroslav Mudry National Law University
Kharkiv, Ukraine

INTRODUCING AN INTERNATIONAL JUDICIARY INSTITUTION
OF UKRAINE’S INTERNATIONAL CONTRIBUTION OF UKRAINE’S
JURISDICTION AS A CASE OF REVIEW OF JUDICIAL SOLUTIONS
IN EXCEPTIONAL CIRCUMSTANCES IN CRIMINAL PROCEEDINGS

Abstract. The article analyzes the grounds and procedure for conducting criminal proceedings
in exceptional circumstances. The procedural mechanism for revision of court decisions, which

became legally effective, was investigated in case of establishment of an international judicial
body whose jurisdiction is recognized by Ukraine, violation of state obligations of interna-

tional obligations in court decision, and the limits of such review are determined. It is proved
that the review of judicial decisions that came to legal effect and which the European Court of
Human Rights has found violation of Ukraine s international obligations in court proceedings
is one of the means of enforcement of decisions of this international judicial body, has limited
application. It is substantiated that in resolving the question of the possibility of such a review,

the Supreme Court should proceed from the nature of the violation, as stated in the judgment of
the European Court of Human Rights.

Keywords: criminal proceedings, jurisdiction, Supreme Court, European Court of Human Rights,
international obligations.

BCTVYII

Kpuminansauii mponecyansuuii kogeke Ykpainu (nani — KIIK) o 3aBnans kpuMiHaib-
HOTO IPOBA/PKEHHS BiTHOCUTD 3aXHCT 0COOH, CYCIIJILCTBA Ta ACPKaBH Bil KpUMiHAb-
HHUX [IPaBONOPYLICHb, OXOPOHY IIPaB, CBOOO/ Ta 3aKOHHMX iHTEPECIB YUAaCHHKIB KpHU-
MiHaJIPHOTO IPOBADKEHHS, a TAKOXK 3a0€3M1E€UCHHS 1X IBUIKOTO, IOBHOTO Ta HEYyIIEpe-
JDKEHOTO po3ciimyBaHHs 1 cygoBoro posmiay (cr. 2 KIIK) [1]. @opma i 3micT Takoi
@
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TISUTBHOCTI MAlOTh BiATIOBIATH 3arajJbHUM 3acaiaM KpUMiHAJIBHOTO TIPOBAIHKCHHS
(ct. 7 KIIK), sixi € pe3yabraroM iMIieMeHTalii Mi>KHapoOIHUX CTaHAapTiB y cdepi 3a-
XHUCTY TIpaB 1 CBOOOJ JIOMMHH B HAIllOHATbHE 3aKOHO/ABCTBO. OCTaHHI 3 oIy Ha
cdepy 3acTocyBaHHS MOXKYTb BBa)KaTUCsI MDKHAPOAHUMH CTaHAAPTaMH KpUMiHAJIBHO-
o IepeciiyBaHHs a00 KpUMIHATIBHOT TPOLIECYaabHOI MisibHOCTI [2; 3]. Pasom 13 Tum
CKJIQJIHICTh BIITBOPEHHS BCIX iICHYIOUMX HUHI MIXKHAPOJIHUX CTaHIAPTIB B OKPECIEHIN
cdepi B ix moBHOMY 00cs3i B HopMax unHHOro KIIK crionykana 3akoHomaBus 10 BU-
3HAUEHHS CUCTEMHU KPHMIHAJIBHOTO [IPOLIECYaIbHOIO 3aKOHOJABCTBA YKPAiHU IIJISIXOM
BKJIIOYEHHS /10 Hel BiIMOBIAHMX MOJIOKEHb MIXKHapOAHHUX JOTOBOPIB, 3rofa Ha
000B’I3KOBICTh AKMX HamaHa BepxoBuoio Pamoro Yipainm (ct. 1 KIIK). Kpim HOopMm
MDKHapOJHHUX JIOTOBOPiB, Mi’XKHAPOHI CTaH/IAPTH KPUMIHAIBLHOTO MEPECITiTyBaHHs
MOXKYTh BU3HAYATHCS ITOJIOKCHHSIMH PE3OJIIOLIIH, TUPEKTUB 1 PEKOMEH/IAIlii MiXKHAPOI-
HHUX OpraHi3aIliid, iX CTPyKTypHHUX MIIPO3ALTIB, PIICHHSIMH MiIXHAPOIHUX CYIOBHUX
YCTaHOB, SIKi aHAJIOTIYHO CTaHAApPTaM y Taiy3i MpaB JIOJHMHU BKIIOYAIOTh SK YHiBEp-
CaJIbHI CTaHAapTH — po3pobieHi B Mexkax Opranizanii O6’ennannx Hariit (mami — OOH),
TakK i perioHanbHi — cOPMOBaHi perioHaAILBHUMH MDXXKHAPOIHUMHU OpraHizauismu [4].
Hanpuknaz, 10 perioHaibHUX Hayiexkarh KOHBEHITIS TPO 3aXUCT MPpaB JHOIUHH 1 OCHO-
BONOJIOKHUX cBoOOA [5] (mami — K3I1JI) i mpakTuika €BpoOmneiichbKoro Cyy 3 Mmpas JIfo-
auad (nam — €CIUL) (u. 2 ct. 8, u. 5 c1. 9 KIIK), siki mix 9ac TyMadeHHs i 3aCTOCy-
BaHHS HOPM KPUMIiHAJIBHOTO IPOLECYaIbHOI0 3aKOHOJABCTBA YKpaiHU HaOyBaroTh
0COOIMBOrO 3HAUEHHS, 10 3yMOBJICHO BUKOHAHHSIM YKpaiHOIO 3000B’s13aHb 3 JOTPU-
MaHHS €BPONEHCHKUX CTaHIAPTIB Y cdepi 3aXUCTy MpaB i cBOOOJ JTIONNHU, B3SITHX
JiepKaBoro Ha cede 3 MoMeHTy patudikarii K3I1J1.

Croronni €CI1JI npoaoBKye KOHCTaTyBaTH OPYIICHHST YKPaiHOIO MIKHAPOTHUX
3000B’s13aHb y cepi mpaB i CBOOOA JIOAMHH, 0COOIHMBO MO0 KPUMIHAIBHOTO CYIIO-
yuHCcTBa [6]. ToMy 1 CbOTOAHI Y KpUMIHAJIBHOMY MPOIEC] aKTyaJIbHOIO 3alUIIAETHCS
npobnema BukoHanHs pimens €CII mono Ykpainu. Pazom i3 tum m. 2 4. 3 cT1. 459
KIIK, sixuii yka3zye, 10 MiACTaBOIO MEPErIsiLy CYJOBOTO PillIeHHS, 1[0 HA0paIo 3aKOH-
HOT CWJIH, 32 BUKJIFOYHHUMH OOCTaBUHAMH € BCTAHOBIICHHSI MIXKHAPOIHOKO CY/IOBOIO
YCTaHOBOIO, IOPUCIUKLIS KO BU3HAHA YKPAiHOO, IOPYLICHHS HEI0 MIXHAPOJHHUX
3000B’s13aHb, BUKJIMKae MuTanHs. [lo-niepie, BuMarae KOHKpeTH3allii BU3HaYE€HHsI 0~
HATTS «MDKHaApOIHA cyaoBa ycraHoBay (cT. 90, m. 2 4. 3 ct. 459, c1. 614 KIIK Ta iH.),
a TAKOX MEPENTIiK TAKUX YCTAHOB, PILIEHHS SIKUX € MiACTaBOIO IS IEPENTISALY CyI0BOTO
piteHHs 3a BUKIIoYHIME oOctaBuHamH (ctarti 459—-467 KIIK) abo moxyTs OyTH BU-
3HaHI Ta BUKOHaHI B YKpaiHi BignosigHo a0 cT. 614 KIIK. Ilo-gpyre, 3akoHOoaBUa
KOHCTpYKIist HopMH 11. 2 4. 3 ¢T. 459 KIIK nepekonye B TOMY, 1110 KO’KHE KOHCTATOBaHE
MDKHAPOIHOIO CYIOBOIO YCTAaHOBOIO IMMOPYIICHHS YKPaiHOI0 MiDKHAPOIHUX 3000B’13aHb
€ 0E3yMOBHOIO MiJICTaBOIO JUJIsI MEPErIAy CYIOBOTO pileHHs. BogHouac y mpaBo3ac-
TOCOBHIN MPAKTHUII CKJIaacs iHIIIa CUTYallid, sika BKa3ye, mo 1. 2 4. 3 cT. 459 KIIK ne
Mae 0e3yMOBHOTO XapakTepy, 0 BUMarae KOMIUIEKCHOTO HayKOBOTO aHamizy. OnHo-
YacHO MpoliecyaibHa pedopma B YKpaiHi, a TAKOXK CTBOPESHHS 1 MOYATOK (DyHKIIOHY-
@
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BaHHS HOBOTO BepxosHoro Cymy (mami — BC) mpuBenn 10 OHOBICHHS MTPOIIeCyaTbHO-
ro MeXaHi3My Heperisily CyA0BUX PillleHb, [0 HaOpajk 3aKOHHOI CHJIM Y KpUMiHaJIb-
HOMY TPOBAJKEHHI, Y TOMY YHCIIl i Yy BUTIAIKaxX KOHCTATAIlli M>KHaPOAHOIO CY/IOBOIO
YCTaHOBOIO, FOPUCMKIILS SKOT BU3HAHA YKPaiHOIO, MOPYILLIEHB ACPKaBOK MIKHAPOTHUX
3000B’s3aHb, 10 CIIOHYKA€E JI0 HOro HayKOBOTO repeocMmucieHHs. [lomyk Biamosiaei
Ha L HUTaHHs € METOI0 PENPE3EHTOBAHOTO HAYKOBOI'O JOCIIKEHHS.

1. MATEPIAJIM TA METOIHU

Ji1st TOCATHEHHS! METH AOCIHIPKEHHS aBTOPAMH BUKOPUCTAHO KOMITIEKC 3arajbHOHAY-
KOBUX 1 CIIEIliaIbHUX METOJiB HAyKOBOTO Mi3HAHHSA. TaK, BUKOPUCTAHHS J[1aJJeKTUIHO-
r0 METOAY Ii3HaHHS JO3BOJIUIIO TOCIiAUTH PO3BUTOK HOPMaTUBHUX OCHOB 3/11HCHEHHS
KPUMIHAJIBHOTO MPOBAKEHHSI 32 BUKITIOYHUMH 00CTaBUHAMH, 30KpeMa Mpolecyallb-
HOTO MEXaHi3My Mepersiy CYJJOBHX PillleHb, SKi Habpayn 3aKOHHOI CHITH, Y pa3i BCTa-
HOBJICHHSI MIXKHAPOIHOIO CYJJOBOIO yCTAHOBOIO, IOPUCAUKLIS SKO1 BU3HAHA YKpaiHOIO,
MOPYIICHHS JIepP>KaBOI0 MIKHAPOJHUX 3000B’sI3aHb MPH BUPIMIEHHI CIIPABU CYIOM.
OCKIJIbKY TiaNIeKTAYHUHN METO]T TI3HAHHS BU3HAYAE [UIIXH OYJIb-SKOTO JIOCIIIKSHHS,
HOro BUKOPUCTAHHS TO3BOJIMIIO JICTANIbHIIIE BUBYUTH MTOCTABICHY MPOOIEMATHKY.

Bukopucranus ¢opMaIbHO-JIOTTYHOTO Ta CUCTEMHO-CTPYKTYPHOTO METOIIB, a Ta-
KOX METO/ly y3arajJbHEeHHs JI03BOJIMIIM 3allpOIIOHYBAaTH aBTOPCHKY KiacHu(ikaliio mo-
pyIIeHb M>KHAPOIHUX 30008’ s13aHb YKPATHOIO ITi]T Yac BUPIMICHHS CIIPAaBU HaIliOHAIb-
HUM CYZAOM, SIKI MOKYTb BCTaHOBIIIOBATHCSI MIDKHAPOIHOIO CYAOBOIO yCTaHOBOIO,
a TaKoXX KpHUTEPii, BIAMOBIIHO IO AKUX MOBUHHO BUPINITYBATUCS MATAHHS PO MOKIIH-
BICTh TAKOT'O MEPETIIsIY.

2. PE3VJIBTATHU TA OBI'OBOPEHHS

30 xoBtHs 2017 p. BepxoBHa Pana Ykpainu npuiinsna 3akoH Ykpainu «IIpo BHeceHHs
3MiH 710 ['ocronapchkoro mporecyaibHOro Kofekey Ykpainu, LlusinsHoOro mporecy-
aIBHOTO KoJieKkey Ykpainu, Komekcy anmMiHicTpaTHBHOTO CyNOYMHCTBA YKpaiHu Ta iH-
IIMX 3aKOHOAaBYMX akTiB» Ne2147-VIII [7] (mami — 3akon Ne 2147), skuM MPOIOBKEHO
pedopMyBaHHs IPaBOCYJIs B HalIi KpaiHi. Tak, OLIbIICTh MOJIOKEHb OCTAHHBOTO
Habpanu ynHHOCTI 15 Tpymust 2017 p. 3 boro AHA CYTTEBUX TpaHcdopmaiii 3a3HaIu
aJIMiHICTPAaTUBHE, TOCIIOIAPChKE, IUBLIBHE MTPOIECYaIbHE, 8 TAKOXK KPUMIiHAJIBHE PO-
LecyalibHe 3aKOHO/IaBCTBO YKpainu. Tak, 3akoHoMm Ne2147 Oyio BHECEHO 3MIiHH JI0
KIIK, gactuHa sikux 1oB’si3aHa 3 pehopMyBaHHSIM CyA0yCTPOIO B YKpaiHi, JIIKBiJaLli€ro
Bumioro cnienianizoBaHoro cyny YkpaiHu 3 po3misay UMBUTBHUAX 1 KpUMIHAIBHUX CIIpaB
(mami — BCCY) ta crBopennsiM HoBoro BC sk kacaniifHoi iHcTaHLii. 30KkpeMa, HOpMH
KIIK 6y:10 nprBeaeHO y BiINOBIAHICTB 0 OJIOXkKEHb 3aKoHy Ykpainu «IIpo cymoycrpiit
i craryc cyanis» Bia 2 uepBHs 2016 p. Ne 1402-VIII [8] (mani — 3akon Ne 1402). 3rigno
31 cT. 36 bOro 3aKOHY KOHKPETH30BaHO MOBHOBakeHHA BC y KpuMiHaIBHOMY CY/I0-
YUHCTBI. Y 3B’3KY 3 IIUM IlepeadadeHo, U0 CyIoM KacaliiHoi iHCTaHLii y KpUMiHaIb-
HoMY npoBakeHHi € BC, a cynoBe mpoBakeHHsI OXOIUTIOE KpUMiHAJIbHE MTPOBaIKEH-
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HsI Y Cy[i Tepiroi iHcTaHIii (MATOTOBYE CYA0BE MPOBAKECHHS, CYJOBHH PO3TIISAT
1 yXBaJIEHHS Ta IPOTOJIONIEHHS CYJIOBOTO PIllIEHHS ), TIPOBA/KEHHS 3 TIEPETVISIILY CYTOBHX
pIIIEHB B aneAIiHOMY, KacariifHOMY ITOPSIIKY, a TAKOX 32 HOBOBUSBICHUMH a00 BH-
KirouHUMHA oOctaBuHamH (1. 21 124 4. 1 ct. 3 KIIK) [1].

JlixBimauist BepxoBHoro Cyny Ykpainu (nani — BCY) Ta nouarok (GyHKIiOHYBaHHS
HoBoro BC sk €mnHOIT KacariiHOi 1HCTaHIlIl 3yMOBHIIM BUKJIIOUCHHS TTPOBAIHKCHHS
3 mepenaay cynoBux pimens BCY sk wacTuHu cygoBoro npoBakenHs (1. 24 4. 1 ct. 3
KIIK) i BigmoBiaao BukiroueHHs 1. 33 KIIK. OpHouacHO BU3HAYEHHS ITOBHOBA)KEHb
HOBOcTBOpeHoro BC y KpuMiHaIbHOMY CYIOYMHCTBI, a TAKOXK TEPEPO3IMOILT TIOBHO-
BaxkeHs JiikBitoBanoro BCY (1. 33 KIIK), BianoBiiHO 10 HOBOT CUCTEMHU CY0YCTPOIO
VYkpaiau, qetepminyBai oHOBIICHHS 1aB 32 «IIpoBampkeHHS B Cy/i KacaliiHol iH-
cranuii» Ta 34 «IIpoBajKeHHS 32 HOBOBUSIBICHUMH a00 BUKITIOYHUMH 00CTaBUHAMM
KIIK. Tak, nepmra 6yna TpancdopMoBaHa 9aCcTKOBO, a 3MIHHU B 1I HOpMax OB’ si3aHi 3:
1) po3moziyioM TOBHOBa)KEHbB 3 MEPETVISAY CyAOBUX PillleHb y KacallitHOMY TOPSAKY
cepell CTPYKTYPHUX Tiapo3/iiiB camoro BC: koneriit cyaiB, Cy0OBHX Hajiat, 00’ €1HaHOT
najaru KacamiitHoro kpumiHaneHOTO cyny Ta Bemmkoi [Tamaru BC [9]. KIIK 6ymo
JIOTIOBHEHO JIBOMa HOBUMH cTaTTsIMU 434! ta 434?; 2) npouecyaisHUM 0popMIICH-
HSIM PE3YJIBTATIB MiIsUTBHOCTI Kacariiaoi iHcTaHIii. BinmoBiaHi 3MiHN BHECEHI 10
crareit 441 1 442 KIIK, npucssuenux cynosum pimennsm BC. B inmiii yactuni no-
PAZOK MTPOBAPKEHHS B Cy/l KacaliiHol iHCTaHIT He 3MiHUBCs. OTKe, TOBHOBAKCHHS
BCCY, nependavenni KIIK, 6ynu nepenani BC y moBHOMY 00cs13i Ta mepepo3mno/iieHi
MiX HOTO CTPYKTYPHUMH MiAPO3/iIIaMH.

[omo moBHOBaskeHb BCY micis mpomecyansHOi 1 cymoBoi pedopm [10] 3ayBaxu-
MO, III0 OCTaHHI1 y TpaHC(HOPMOBAHOMY BUIVIsII 3HAHIILIHN BinoOpaxkenHs y rir. 34 KIIK.
Tax, 3axonom Ne2147 Gyno 3MiHEHO HE JUIIC HAa3BYy Ili€l IIaBH, KA BIATEIIEP peryia-
MEHTY€ TIPOBA/KEHHS HE TITbKH 32 HOBOBHUSBICHUMH, a 1 32 BUKIIOUHUMH OOCTaBH-
Hamu [11], a i ycro cucteMy neperiisiny CylOBHX PillleHb, Ki HaOpaju 3aKOHHOT CHIIH,
HOTO MiACTaBH 1 mporiecyansHui mopsanok (ctarti 459—467 KIIK).

Biamosigao 10 4. 2 ct. 459 KIIK Vkpainu 10 4rciia HOBOBUSBICHUX 00OCTaBUH
3aKOHOIABEIb BIAHOCHUTE: 1) IITydHE CTBOPEHHS 200 ITipOOICHHS T0Ka3iB, HETIPABHIIb-
HICTh TepeKIIay BUCHOBKY i TIOSICHEHb €KCIIepTa, 3aBiJlOMO HEMPaBINBI MOKa3aHHS
CBiJIKa, MIOTEPIILJIOTO, Mi103PI0BaHOT0, 00BUHYBAYCHOTO, HA SIKUX TPYHTYETHCSI BUPOK;
2) ckacyBaHHS CYIOBOTO DillIeHHS, SIKE CTAJIO MiJCTaBOIO /ISl YXBaJIEHHS BUPOKY YU
MOCTAHOBJICHHS YXBaJIH, 0 HAJICKUTD TEPEIIIHYTH; 3) 1HII 00CTaBUHM, SIKi HE OyIn
BiJIOMi Cyay Ha 9ac CyIOBOTO PO3IJIAAY MPH YXBAJICHHI CYTOBOTO PIIICHHS 1 SKi cami
o co0i abo pa3oM i3 paHille BUSBICHUMHA OOCTaBUHAMHU JOBOJSATH HETPABUIBHICTh
BUPOKY UM YXBaJIH, 0 HAJIGKUTD TIeperyisiHy TH [ 1]. AHaJi3 TaknuX MOJOKEHb 1 31cTaB-
neHHs penakmiid ct. 459 KIIK «mo» 1 «miciss» HaOpaHHs ynHHOCTI 3akoHOM Ne 2147
JIaf0Th 3MOTY CTBEPJDKYBATH, 1[0 3aKOHOJABEIb HE 3MIHHUB BIACHOTO IiXOAY A0 BHU-
3HAYEHHS HOBOBHABJICHUX 00cTaBUH. OHOYACHO BApTO 3ayBaXKHUTH, IO 3 4. 2 CT. 459
KIIK Oyiio BUKIIFOUEHO 11. 2 1 11. 4, J1e HIUI0CS PO «3JI0BKUBAHHS CJIiTY0T0, TPOKYPO-
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pa, CIIAIOTO CYyAIi UM CYyay I 9ac KPUMIHAJTBLHOTO MPOBAHKCHH» Ta «BU3HAHHS
Koncturyuiitnum Cynom YKpaiHu HEKOHCTUTYLIMHOCTI 3aKOHY YKpaiHu, iHILIOTO aKkTa
(ix oxpemuXx nojoxeHb) a00 HajaHHs Koncrurymiitnum Cynom Yikpainu odiniiiHOTO
TIIyMaueHHs nojokeHb KoHcTuTywii Ykpainu, o € BiAMIHHUM BiJ] TOTO, K 1X 3aCTO-
CyBaB Cy/I ITPH BUPIIICHHI CIIPaBW», SIK MiICTaBH MEPENNISY CYI0BUX pimenb. Oxpec-
neHi monoxeHHs 3akoHoM Ne2147 Oynu BigHECeH] 10 YUCIa MiJICTaB U TepersTy
CY[IOBHX pIILICHb, sIKi HAOpaJIM 3aKOHHOI CHIIH, 32 BHUKJIIOYHUMH OOCTaBHHAMH, a KO-
numTHiR 1. 5 9. 2 cT. 459 KIIK tpancdopmoBanwmii y 1. 4 4. 2 i€l K CTaTTi.

3rigno 3 4. 3 ct. 459 KIIK BuKIIOYHMME 00CTaBUHAMY TIEPETIALY CYIOBUX PillleHb,
1m0 HaOpaJyn 3akoHHOI cnitH, €: 1) BcranosneHa Korctutyniitnum Cynom Yipainu He-
KOHCTUTYIIHHICTh, KOHCTUTYIIHHICTh 3aKOHY, 1HIIIOTO TIPABOBOTO aKTa YH iX OKPEMOTO
MOJIOKEHHS, 3aCTOCOBAHOTO CYZOM MPH BHUPIILICHHI CIIPaBy; 2) BCTAHOBICHHS MiXKHa-
POIHOIO CYIOBOI YCTaHOBOIO, FOPUCIUKIIS AKOT BU3HAHA YKPaiHOO, MOPYILIEHHS
VYkpaiHoro MI>KHapoAHUX 3000B’s13aHb NP BUPIIIEHH] AaHOI CIIpaBU CyIOM: 3) BCTa-
HOBJICHHS BUHHU CY/JIi Y BYMHCHHI 3JI0UMHY a00 3ITOBKHBAHHS CIIi90TO, TPOKYpPOpa,
CJIIZTYOTO CyAi UM CyIy MiJl 4ac KPUMiHAJIBHOTO MPOBAIKEHHS1, BHACIIIZIOK SIKOTO OYII0
yXBaJICHO CyloBe pimeHHs. Haragaemo, mo o6craBuHa, nependadena . 2 4. 3 ct. 459
KIIK 6yma migcraBoro mst 3niicHeHHs mpoBakeHHs BCY (u. 1 ct. 445 KIIK). 3Bep-
HEMOCS /IO PaBOBOTO aHATI3y MOPAIKY Neperiisiay CyA0BUX PillleHb, SIKi HaOpanu 3a-
KOHHOI cuiu, 3a 11. 2 4. 3 ct. 459 KIIK.

[epenycim ciig 3ayBaskutH, o Hi B KIIK, Hi B KpuminansHoMy kozpekci Ykpainn
(mani — KK) 3micT mOHATTS «MDKHApOIHA Cy/IOBa YCTAaHOBa» HE PO3KpuBaeThes [12].
Taxk, BinmoigHO 10 Ykazy llpesunenta Yrpainu «[Ipo [lopsaok 3nilicHeHHS 3aXUCTY
MpaB Ta iHTepeciB YKpaiHH IiJ] 4ac yperynoBaHHs CIIOPiB, PO3MIALY Y 3aKOPAOHHHX
IOPUCIUKIIITHIX OpraHax CIpaB 3a y4acTiO i1HO3eMHOTO cy0’ekTa Ta YKpaiHW» Bil
26 uepBHs 2002 p. Ne581/2002 mig 3aKopAOHHUM IOPUCAMKLIIHHIM OPraHOM PO3yMi-
€THCS MKHAPOIHHN CY/IOBH, MI>KHAPOIHUH apOiTpakHNI OpraH, 3roia Ha 3/IiCHEeH-
HS FOPUCANKLIT IKUM 1010 YKpaiHM HaJlaHa BiJIOBIAHO 10 MIKHAPOIHOIO JOTOBOPY
a0o B iHIIMHK crOCiO 3TiIHO 13 3aKOHAMHU YKpaiHW, a TaKOXK CyIOBUH, apOiTpaXKHUHA
opraH iHo3eMHoOi Aepkasu [ 13]. Anamizytoun Take BuzHadeHHs, FO. Anenin ta A. Ilin-
TOPOJMHCHKA 3BEpHYJIM yBary, 10 Ha MO3HAYCHHS JOCIIKYBAHOTO SIBUIIA HE JIUILE
B HayIli, a # y HAIlIOHAIHPHOMY Ta MI)KHAPOTHOMY 3aKOHOIABCTBI BUKOPHUCTOBYIOTHCS
Pi3HI TEpPMiHU: «MIKHApOJIHA CyIOBa YCTAaHOBa», «MIKHAPOIHHUM CYIOBUH OpraH»,
«MDKHAPOITHUH CyIm», «MIKHAPOIHUN TPUOYHAID TOIIO. Y UEHI K BU3HAYAIOTH MTOHSITTS
MDKHAPOJIHOI CYJJOBOI yCTAHOBH SIK CyAOBOI'0 200 1HILIOrO OpraHy, HaliJIeHOrO IIOBHO-
Ba)KCHHSIMHU Ha 3JIHCHEHHS KPUMIiHAJIBHOTO MPOBAKCHHS, CTBOPEHOTO Ha ITiJICTaBi
MDKHAPOIHOTO JIOTOBOPY a00 pillIeHHsT Mi>KHAPOIHOT OpTraHi3allii, WICHOM SKUX € YKpa-
Ha, 3ro/1a Ha FOPUCAMKIIIO SIKOTO HaJlaHa YKpPaiHOI0, y BCTAHOBJICHOMY 3aKOHOAaBCTBOM
opsAAKy [2], 3 IKUM MO>KHA TIOTOIUTHUCS.

VY MiKHapoIHOMY MpaBi A0 MDKHAPOIHUX CYIOBHX YCTaHOB BiJHOCSTbH MOCTIHHI
i TUMYacoBi Mi>KHApOHI cyau (TpuOyHaIN), IKi MalOTh CrieqU(iuyHy MpeAMETHY, Te-
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pHUTOpiaTbHy, 9aCOBY Ta IMMEPCOHANBHY IOPUCAUKIIII. Tak, 3a51e:HO B XapaKTepy CIIo-
PY, SIKMi BUpIILIy€ MI>KHAPOIHHUHN CYAOBHI OpraH, BAOKPEMITIOIOTh: CY/IH, 110 BUPILIYIOTh
MDKJIEepKaBHI cropu (Hampukian, Mixkaapogauii cyn OOH); cyau, mo BUpinyioTh
CHOPH MK (QI3UIHUMU, IOPHIUTIHIMHU 0COOaMH Ta OKPEMUMH KpaiHaMU 91 Mi>KHAPO/I-
HUMH opraHizanismu (Hanpuknan, €CIL); cynu, mo 3ade3nedyroTh NpUTSITHEHHS JI0
KpHMIiHAJIBHOI BiIMOBiMaIbHOCTI (ismaanx oci6 (HropHOep3pkuil crieriaaizoBaHmit
BilicbKoBUI TprOyHau, TokilichKuil crienianizoBaHuil BificbkoBHUld TpuOyHa, MixHa-
pomuuii BifickkoBHH TpuOyHam 1moao FOrocnasii, Miskaapogauii TpubyHa moao Py-
QHJIU TOILIO); CY/IH, IO BUPILIYIOTH TPYAOBI CIIOPH B MEKaxX MIXHAPOIHUX OpraHizarii
(manpuknan, Mi>xkHapoIHHUM aJIMiHICTpaTUBHUN TpUOyHaN); CyAH, IO BUPINIYIOTh
pizni kareropii cnpas (Cyn €sponelicekoro Coro3y) [14]. 3okpema, Haii0iIbII BigO-
MHMHU 1 aKTUBHO JIIFOYMMH Ha MIXKHAPOJIHIN apeHi cboroHi € Mixknaponauit Cyn OOH
(mami — MC OOH), Mixuapogauii TprOyHAII 3 MOpChKoTo TipaBa, Cyn €BpoIeichKoro
Corosy, €CITI, Mixxnapoaauii komepiiiinuii apoitpax (namni — MKA), MixxamepukaH-
CBKHI1 Cy[1 3 TpaB JTIOANHN, MixkHapoaHuii KpuMiHansHuH cyx (mami — MKC) Tommo [12].

AHani3 mignucanux i paTudikoBaHuX YKpaiHOIO MIXKHApOJHHUX JOTOBOPIB Ja€
3MOTY CTBEPKYBAaTH, IO 10 MKHAPOJHUX CYIOBHX YCTaHOB, FOPUCIUKILS SIKUX BHU-
3HaHa YKpainoto, ciig BimHectu €CIIJI, MKA i MC OOH [15]. Cknaanima cutyartis
3 BU3HaHHAM YKpaiHoto ropucaukuii MKC, amxke nponec npuegHanus YKpaiHu 10
MDKHAPOIHOTO KPUMIiHATLHOTO TIpaBocyms Oyimo po3modaro e 20 cigus 2000 p. (mix-
nucannsi Pumceroro cratyty MKC Ykpainoro), mpote i goci He 3aBepiueHo [16]. Cro-
rofHi YKpaiHa JIMIIe CKOpPHUCTalacs MpaBoM YacTKOBO BU3HATH ropucaukiito MKC
[UISIXOM I10J1a4i 3as1B BiqnoBixHO 70 4. 3 cT. 12 PumMcebkoro craryty MKC [17; 18].

Takum unHOM, MO0 chepr KPUMIHATIBHOTO CY/IOYMHCTBA HAHOIIBIINI iHTEpec
cranoBiTh pimenHas MC OOH, €CI1JI, MKC, a Takok BUPOKH IESIKUX THMYACOBUX
CY/IOBHX YCTaHOB, MIEPCOHAbHA KPUMiHAJIbHA IOPUCIUKILIS SIKUX TOMIMPIOETHCS Ha
¢iznynnx oci6. Hampuxman, Mixuapoguuii TpulyHan ang konumrasoi FOrocnasii
€ €JMHOI0 MDKHAPOIHOIO CY/IOBOIO YCTAHOBOIO, BUPOK SIKOT MOYKE BUKOHYBAaTHCS B YKpa-
i (4. 4 ct. 10 KK, ct. 614 KIIK) [12]. Tak, skiio pimenns €CILI e migcraBoro s
311 ICHEHHS IPOBAPKEHHS 32 BUKJIIOUHUMH 00CTaBUHAMU, TOOTO MEPENIsAY CyA0BOIO
pileHHs, sike HabpaJio 3aKOHHOT CHIIH, 3 MiJICTaBU BCTAHOBJICHHS MIXKHAPOJHOIO CYII0-
BOIO YCTaHOBOIO, FOPUCAMKLIS SIKOT BU3HAHA YKPAiHOO, IOPYILIEHHS HEF0 MIKHAPOIHUX
3000B’s13aHb NIPU BUPIIIEHH] JaHOI cripaBu cyaoM (1. 2 4. 3 ct. 459 KIIK), T0 BUpOoKku
MKC i Mix#HapomHOTO TpHOYHATY 151 KOMUITHBO1 KOrocmaBii — Mi>dKHApOIHUX CYIOBHX
YCTaHOB, SIKi MalOTh MEPCOHAILHY KPUMIHAIBHY FOPUCIUKINIO MO0 (Gi3UIHHUX OCi0,
32 YMOBH 1110 iX TPEAMETHA FOPUCIUKIIISI OXOILTIOE JisiHH, KpuMiHaiizoani B KK, —
TEOPETHYHO MOXXYTh OyTH BHKOHaHHI y TTOPSIAKY, ependoadeHomy 4. 4 cT. 10 KK Ta
cT. 614 KIIK.

3rigHo 3 4. 3 cT. 463 KIIK y pa3i BcTaHOBIEHHS MI>KHAPOIHOO CYIOBOIO YCTAHOBOIO,
IOPUCIMKIIS SIKOT BU3HAHA YKpaiHOIO, MOPYIIEHHS HALIOK IePKaBOK MIKHAPOTHHUX
3000B’s13aHb P BUPILICHHI CIIPaBU CYZOM 3as1Ba MPO MEPEIsi] CyA0BOTO PillIeHHS 32
@
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BHUKJTIOYHUMH 00CTaBUHAMU TTomaeThes 1o BC s 11 posmisany y ckmani Bemmxoi [1a-
naru. Taka 3asBa MOXe IOIaBaTUCs 0CO0010, HA KOPUCTD K0T MOCTAHOBJICHO PIILICHHS
MDKHApPOJHOIO CYZI0BOIO YCTaHOBOIO, HE Mi3HimIe HiXk yepe3 30 AHIB i3 THS, Koiu 0coda
Ji3Hanacs abo MoIvIa JIi3HATUCS TTPO HAOYTTS UM PIllIEHHSIM CTaTyCy OCTaTOYHOTO (T1. 2
4. 5 cT. 461 KIIK).

Binmosingao no 3akony Yipaian «IIpo parndikanito KonBeHIIii mpo 3axucT npas
JIIOIMHU 1 0CHOBOMOJIOKHHUX cBOOOA 1950 poky, Ilepiioro nmporokoiy Ta MpoTOKOIiB
Ne2, 4,7 ta 11 no KouBenrtii» YkpaiHa MMoOBHICTIO BU3HAE HA CBOil TEPUTOPIT Iifo CT. 25
K3I1JI oo Bu3HaHHS KOMIIETEHIIIT €BpOonerichkoi KOMICIi 3 TIpaB JIFOAWHA TpUHMaTH
BiJ] Oy/1b-sIKOT 0COOH, HEYPSA0BOI OpraHizallii abo rpymu ocib 3asBu Ha iM’st [eHepalib-
Horo Cekperapst Panu €Bponu npo nopyieHHs YkpaiHoro mpas, Bukiagennx y K3I1J1,
ta cT. 46 K3I1JI mono Bu3HaHHS 000B’S3KOBOIO 1 0€3 YKJIaJeHHs CIelialbHOT yroan
ropucaukitii €CIUI B yciX mUTaHHSIX, IO CTOCYIOTHCS TIIYMAUueHHS 1 3aCTOCYBaHHS
K3IUI[19]. 3 momenty parudikanii K3I1JI Ykpaina B3siia Ha cebe HU3KY 3000B’s13aHb
y chepi 3aXUCTy MpaB JIIOIUHH, HEBIJ' €MHOIO CKJIaJIOBOIO SIKUX € BU3HAHHS YKPATHOIO
topucaukiii €CIJL, ska momuproeTbess Ha BCl MUTAHHS TIAYMayeHHS 1 3aCTOCYBaHHS
K3I1JI Ta mpoTOKOJIiB 10 HE, a TAKOXK BUKOHAHHS OCTATOYHHUX PIllIEHb Y ClIpaBax Mpo-
1 Ykpainu (ctarti 32, 46 K3I1JI) [20].

VY Pexomenpauisix Komitery minictpiB Panu €Bponu «Illogo nepernsigy cripas
1 BITHOBJICHHSI IPOBAKEHHS CIIpaB Ha BHYTPINTHLOICPKABHOMY PiBHI Y 3B’ SI3KY 3 pi-
LICHHSM €BpONeichKoro cyay 3 npas Jroauam» Big 19 ciuns 2000 p. Ne R(2000)2 [21]
(mami — Pexomenpganii) Komiter minictpiB Pagu €Bponu (nani — KMPE), sxuit mae
3IiMICHIOBATH HArIsT 32 BUKOHaHHAM pittens €CILI, Haronocus, mo K3I1JI He MicTuTh
OJIOXKEHB, 5IKi 3000B’513y10Th JloroBipai CTOpoHHM Tiepe0adaT y HallloHAJILHOMY 3a-
KOHOJIAaBCTB1 MOYKJIMBICT JUISI TIEPETIISITY CIIPAB 1 BiTHOBICHHS IPOBAKEHHS Y CITPaBi,
MPOTE HASBHICTh TAKMX MOXKIIUBOCTEH Oyiia O 32 MEBHUX 00CTaBUH Ha/I3BHYAIHO BaK-
JINBOIO, a B JICSIKUX CIIpaBaxX — NIMCHO €IMHUM 3acO00M MOCSTHEHHS restitutio in
integrum. KMPE 3axnukas yci [loroipai CTOpoHH nepeKoHaTHCs, IO B iX HAaLllOHAb-
HUX MPABOBUX CUCTEMaX 1CHYIOTh HEOOX1/IHI MOXKIIMBOCTI JUISl IOCSATHEHHS, HACKUTBKU
11e MOXKJIHIBO, restitutio in integrum, a TaKoX 3a0€31MEYUTH BiAITOBIAHI MOXKIUBOCTI JJIS
Nepensiay CrpaBs, BKIIOYAIOYH 1 BiIHOBICHHS IPoBakeHHs y cnpaBi. KMPE Bka3as,
1o 3rigHo 31 cT. 46 K3I1JI loroBipHi CTopoHHU B3s1H Ha cede 3000B’13aHHS BUKOHY-
Batu octaroudi pimenas €CIJI y Oynp-skiil cpasi, cTopoHamMHu sIKO1 BOHH €, Ta Ha-
rajiaB, 110 3a IIEBHUX 0OCTAaBMH TaKl 3000B’13aHHS BKJIFOUAIOTh BXKUTTS 1HIIMX 3aXO0/1B,
OKpiM crpaBe/nnBoi catucdaxiiii, ssky npucymkye €CILI, srigno 3i ct. 41 K3IJI, Ta/
a00 3araJibHUX 3aXO0JIiB, SKUMH MOTEPIIiA CTOPOHI 3a0€3MeUy€eThCs, HACKIIBKH 1Ie
MOJKJIMBO, BiTHOBJICHHS ITONIEPEAHHOTO TIPABOBOTO CTAHOBHIIA, SIKE CTOPOHA Malia 710
nopymenns K3I1JI. KMP€E naronocus, 1110 «KOMIIETEHTHI OpraHu Jiep>KaBy-BiIIOBI1a-
Ya caMi BHPINIYIOTh, SIKi 3aX0/T{, 3B)Kal0YH Ha HasIBHI B HAIIOHAIBHIN MTPAaBOBIN CHUC-
Temi 3aco0u, € HAaHOIIBII BIATIOBITHUMU IS OCATHEHHS restitutio in integrumy,
1 BKa3aB, 110 y BUHITKOBHX BHIIQ/IKaX MOBTOPHHUN PO3MIIS CIpaBH ab0 MMOHOBIICHHS
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MIPOBAKEHHS € HAWOIIbIT ePEeKTUBHUM, SKIIO HE €TUHUM 3aCO00M JOCSITHEHHS
restitutio in integrum. Tomy KMPE pekoMmennyBaB 3a0e3ne4uTH HA HALIOHATBHOMY
PIBHI «aJeKBaTHI MOXJIHUBOCTI TOCSATHEHHS, HACKUIBKH IIe MOXKIIMBO, restitutio in
integrumy Ta 3aKJIMKaB J10 MEePerIsi Iy HallOHAIbHUX MPAaBOBUX CUCTEM 3 METOIO 3a0e3-
TIEUEHHSI aJICKBaTHUX MOKIMBOCTEH MOBTOPHOTO PO3INISY CIPABH, BKIIOYAIOUH T10-
HOBJIEHHSI IPOBAKEHHS, Y BUIaKax, koiu Cyn su3HaB nopymeHHs K3I1J1, ocobmuBo:
1) KOJIKM TOTepIlijia CTOpOHA Aalli 3a3HAa€ 3HAUHWX HEraTUBHUX HACHIJKIB pilllCHHS,
YXBAJICHOTO Ha HAaIIOHAJTLHOMY PiBHI, — HACHTIJIKIB, IIOMO SIKUX CIIPABEIMBA CATHC-
¢axuis He Oyna ageKBaTHUM 3acO000M 3aXHUCTY 1 SIKi HE MOJKHA BUMIPABUTH 1HAKILIE HIXK
Yyepe3 MOBTOPHHIA PO3IIIS/T YU TOHOBJIEHHS MMPOBAPKEHHS; 11) Ko pimeHHs Cymy crio-
HYKA€ JI0 BUCHOBKY, 1110 &) OCKap)KeHE PillIeHHsI HAallloHaJIbHOTO cyny cynepednts K3I1J1
1o cyTi abo b) B 0CHOBI BU3HAHOTO TIOPYILIEHHS OyJIH CYTTEBI MPOIEAYPHI TOMUJIKH YU
HEJOJIKH, STKi CTABJIATH ITiJT CEPHO3HII CYMHIB PE3yIbTaT OCKapKEHOTO ITPOBAIKEHHS
Ha HalioHaIbHOMY piBHI [21].

Y komeHTapi g0 nmonoxkenb Pexomenmartii KMPE Bkazas, mo y chepy mii K311
i 1at0Th Oy/Ib-5IKi KaTeropii crpas, 10 3aI0BOJIBHSOTh KPUTEPil, BUKIAICHI Y M-
MYHKTaX «i» Ta «ii». MeTo BBEACHHS JONATKOBUX KPUTEPIiB € BU3ZHAYCHHS THX BU-
HATKOBUX BHITaJIKiB, KOJIM 3aXHCT IIPaB 0COOMCTOCTI Ta iMIieMeHTaIlis pimenas CCILT
IIPEBAJIIOIOTh HAJ IIPUHIUIIAMU JJOKTPUHHU resjudicata, 0COOIMBO 00 MPABOBOI BU-
3HAYEHOCTI, IPH IIHOMY HisIK HE MPUMEHIIYIOYN BAXIHBICTh 3a3HAUCHUX TTPUHITHUIIIB.
Tak, y mign. «i» BU3HAUAIOTbCA BUIAKU, KOJIH MOTEPIIiIa CTOPOHA MIPOIOBKYE BiJl-
YyBaTH BIUIMB HECIPUATIMBUAX HACIIKIB BiJl PilIEHHs HAI[lOHAIBHOI IHCTAHIIiT, 110 HE
3abe3neuye crnpaBeaauBy carucdakuito. [Ipy 1boMy MOBUHEH iCHYBaTH MPUYMHHUI
3B’S130K MK BUSIBIICHUMH MTOPYLICHHSAMH 1 HECTIPUATAMBAMHE HACIiAKaMU. Pa3oM i3 TuM
y TAML. «ii» BKa3yeThCs HA XapakTep MOpYIIeHb y clipaBax, [0 BiJMOBIIalOTh BHIIE-
3a3HAYCHUM YMOBAM, 3a IKUMH IIePErIIsi]] CIIPaBy Ta TOHOBIICHHS [TPOBAPKEHHS y CIIpa-
Bi MalOTh 0COONHUBY BaXXJIUBiCTh. [IpukinagamMu Takux CHTyalliil BIAIOBIMHO JO:
1) mign. «a» MoXyTh OyTH KpHMiHAIbHE 3aCYIDKSHHS, 1110 MOpyIIye cT. 9 abo cT. 10
K3IUJT; 2) mign. «b» MOoXyTh OyTH BHIIQJIKH, KOJIHM TOTEPIIiJia CTOPOHA HE Maja 4acy
a00 MOXKIIBOCTI TiITOTYBATH CBilf 3aXHCT y XOJIi POy KpUMIHAJIBHOT CIIPaBH B pasi,
SIKILIO OOBHHYBa4YCHHsI IPYHTYBAJIOCS Ha MaTtepianax, 300yTHX i1 TOpTypamu abo sKi
TIOTEpITiJia CTOPOHA HE MOTJIa MATBEPAUTH, a00 SKIT0 B paMKaX IIUBUIBHOTO TIPOIECY
0 BIAHOILEHHIO JI0 CTOPiH, sIKi OEpyTh y4acTh y cupasi, OyB MOPYIIEHUH MPUHLUI
piBHOCTI. By/ib-SKi TIOpYIICHHS MOBHHHI, SIK BUIUIMBAE 3 TEKCTy Pekomennariii, Oytn
HACTUIBKH CEpHO3HUMHU, 00 BHHHUKAJIN OOTIPYHTOBaHI CyMHIBH IOJI0 BHYTPIITHBO-
HalioHaIBHUX mpouenyp [21].

Ha Buxonanus anamizoBanux Pexomenmartiit KMPE OyB mpuitasatuit 3akoH Ykpa-
iHn «IIpo BUKOHAHHS PIlLICHb Ta 3aCTOCYBaHHS MPAKTUKK €BPONEHCHKOTO CyAy 3 IpaB
moguaM» Bix 23 mororo 2006 p. Ne3477-1V (mami — 3akon Ne3477), SKuUM Bperyab0-
BaHO BiIHOCHHH, 1110 BAHUKAIOTH Yy 3B’ 53Ky 3 000B’3KOM JIepKaBU BUKOHATH PiLLICHHS
€CILT y cnpaBax nipotu Ykpainu. Tak, y ct. 1 3akoHy BKa3aHo, 1110 BUKOHAHHS PireH-
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Hs €CI1JI Mmoske 3aiCHIOBATHCS IIITXOM: a) BUTIaTH CTATYBAYEBi BIAIIKOMYBAHHS Ta
BXKUTTS JONATKOBUX 3aXO/1B 1HAMBIIyaJIbHOTO XapakTepy; 0) BKUTTS 3aX0/iB 3arajbHo-
ro xapakrepy. CTsaryBadeM BU3HAETHCS 0c00a, 3a 3asBoto sikoi €CIIJI mocranoBneHO
Pimenns, a idwkodyeannsm — cyma CpaBeNTUBOI caTiCc(aKilii, BU3SHAYCHA Y TAKOMY
pimensi (ct. 41 K3I1JT) [22].

3 MeTo0 3a0€e3MeueHH s BiTHOBICHHS MOpyIeHUX npaB CTaryBaya, KpiM BUILUIATH
BIiJIIIKOYBaHHS, 3TiHO 31 cT. 10 3akony Ne3477, mependaueHi 101aTKOBI 3aX0IU 1H]TU-
BiIyaJTbHOTO XapaKTepy, 0 YHCIa SKUX HAJIC)KaTh: a) BIIHOBICHHS HACTLUTLKY, HACKLTb-
KM LIe MOJKJIMBO, IONEPEIHBOT0 IOPUANYHOTO CTaHy, sikuid CTsryBad MaB J10 OPYILICHHS
Kousentii (restitutio in integrum). lle nocsraeTbes nuixoM: 1) IOBTOPHOTO PO3IIIATY
CIIpaBHU CYJOM, BKJIIOYAIOUM BiAHOBJIECHHS NMPOBAHKCHHS y CIIPaBi; 2) MOBTOPHOTO PO3-
DSy CIpaBH aIMIHICTPaTUBHAM OpraHoM; 0) iHIi 3axoau, nependadeHi y PineHHi.

[Ipaxtrka yxBanernss €CILI pimens npoTu YKpainu, B SKHUX KOHCTATYIOTHCS T10-
PYLICHHS NpaB JIIOAMHM, y OIIBIIOCTI BUIMAAKIB YCTAHOBIIOE 3000B’sI3aHHS JepiKaBU
OO0 BUIIATH BiIIKOTyBaHHS 3agBHUKY (CTATyBady) 3a MOpYIIESHHS HOTO MpaB Ta
OCHOBONONOKHUX cB0OOA. Tomy BukoHanHs pimens €CIL, sk npaBuiio, 3BOAUTHCS
JI0 BUIUIATH TPOIIOBOI KoMmImeHcallii. [IpoTe HEMOOIUHOKUMU € BUIIAJKH YXBaJICHHS
pIIIeHb, IO MICTSTh KOHCTATAIIIIO TTOPYIIEHHS TPaB JIOJUHHA Y KPUMIHAIIEHOMY TIPO-
BaJDKEHHI y MaTepialbHOMY Ta/ab0 MpoIeCyalbHOMY acleKTax, HeraTUBHI HACIIIKU
SIKOT'O IPOJOBXKYIOTh BIIJIMBATH HA 3asiBHUKA. Y0auaeThCsl, 1110 CaMe B TAKUX BUIIAKAX,
3rigno 3 4. 1 ct. 10 3akony Ne3477, y npoueci Bukonanus pimenus €CILI, Bunece-
HOTO MPOTH YKpaiHH, 3 METOI0 3a0e3MeYeHHS BiTHOBIICHHS MopyIeHnx npas CTiarysa-
Ya, KpiM BHILJIATH Bi/IIKOAYBAHHS, MOXKYTh BYKUBATUCS JOIATKOBI 3aX0/U 1HAMBITyash-
HOTO XapakTepy, TOOTO 3a0€3MeUCHHS BiTHOBJICHHS HACTUIBKH, HACKIILKH 11€ MOYKJIUBO,
MIOTIEPEAHBOTO FOPHINYHOTO cTany, sskuii CraryBad MaB 1o niopytaeHHst K311 (restitutio
in integrum), 30KpeMa, IUISIXOM IMOBTOPHOTO PO3MISAY CIPaBU CyAOM, BKIIOYAIOUH
BIIHOBJICHHS TIPOBaPKCHHS ¥ cripasi [20].

VY 1bOMy KOHTEKCTI aBTOpaMH 3ayBaKeHO, 1110 HopMa 11. 2 4. 3 cT. 459 KIIK Buma-
rae BIOCKOHaJIeHHS. Tak, yCTaHOBJICHHS MIXKHAPOJHOIO CY/IOBOIO YCTaHOBOIO, IOpHC-
TUKITiS SIKOi BU3HaHA YKpPaiHOO, MOPYIIEHHS HEI0 MIKHAPOIHUX 3000B’s13aHb MpHU
BUPIIIEHHI CIIPAaBU CY/OM SIK ITiZicTaBa JJisl 3A1HCHEHHSI POBAPKEHHS 32 BUKIIOYHUMHU
obcrapuHamu y Bemmkiit [lamati BC He BpaxoBye BCHOTO CIIEKTpa Ta XapakTepy IT0-
pYLICHb MIXXHAPOJHHUX 3000B’s3aHb, KI MOXKYTh BCTAHOBJIIOBATUCS MI>KHAPOAHOIO
CYZIOBOIO YCTaHOBOIO. Taka Te3a MiATBepKYETHCS 1 MPAKTUKOIO BUKOHAHHS PillIeHb
€CIUI B Ykpaini. YcTaHOBICHO, IO HE KOKHE TaKe MOPYIICHHS YCYBA€THCS IIISTXOM
nepenisiay CynoBoro pimeHHs. Lle moB’s3aHo y nepiry 4epry 3 mpupoIor0 AOMyIEHHX
TIOPYIICHB, KITAaCH(iKaIlis SKUX He OyiTa BpaxoBaHa 3aKOHOIABIIEM ITiJT Yac (hOpMYITIO-
BaHHs 1. 2 4. 3 cT. 459 KIIK. Ha nymMKy aBTOpiB, MOpYIIEHHS MKHAPOAHUX 3000B’s13aHb
VYKpaiHoro i Yac BHUPIMICHHS CIIPAaBH HAI[IOHAILHUM CYIOM, SKi BCTAHOBJIEHI MiXK-
HApOJIHOIO CyAOBOI0 YCTaHOBOIO, MOXKYTh KIIaCH(iKyBaTHCS 3a TAKUMH KPUTEPISIMU:
1) 3ay1eKHO BiJl XapakTepy HOPYIICHOT HOPMHU MIXKHAPOIHOTO 3000B’sI3aHHS — MaTepi-
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aJbpHI, TporecyaabHi 200 3MimTaHi; 2) 3aJIeKHO BiJl TPUBAIOCTI MOPYIIEHHS Y Jaci —
3aKiH4eHi, TpHBalodi ab0 MPOJOBKYBaHi; 3) 3aJIeKHO BiJl MiACTAaBH MOPYLICHHS — CIIPHU-
YUHEHI PIIeHHAMH, TiIMHU 200 Oe3isTbHICTIO YITOBHOBaKEHUX Ha 3/M1HCHEHHS KPUMi-
HaJBLHOTO TIPOBA/HKEHHS 0Ci0 a00 HEIOCKOHAIICTIO HAI[iOHAIILHOTO 3aKOHOABCTBA;
4) 3a11e)KHO B1Jl HACHIJIKIB IOPYIIEHb JUIsi 0COOU — MOPYIICHHSI, 0 TPOJAOBKYIOTH 3Y-
MOBIJTFOBATH IIKiJTABI HACTIIKA 711 0COOM 200 HETaTHBHHIMA BIUIHB SIKUX HA FOPHIAIHUN
cTaH 0co0u OyB OTHOMOMEHTHHM; 5) 3 OIVISIIY Ha CEPHO3HICTh BIUIMBY MOPYIICHHS Ha
CIIPaBETMUBICTE 3MIHCHEHHS KPUMIHAIBHOTO ITPOBAKCHHS B ILIOMY Ha HaIllOHAIBHO-
My piBHI — TaKi, IO CTaBIATH MiJ CYMHIB CIIPaBeJIMBICTh BUPIILICHHS KPUMiHAIBHOT
CIIPaBU Ta YXBAJCHOTO CYJOBOTO pilIeHHs, a00 Taki, M0 HE BIUTMBAIOTh HA HUX;
6) 3 OIS Ay HA MOXKITUBICTB JIOCSTHEHHS HA HAI[IOHATIBHOMY DIiBHI restitutio in integrum,
TOOTO BIJIHOBJICHHS HACTIIBKU, HACKIJIBKH 11€ MOXJIMBO, TIONIEPEAHHOTO MTPABOBOTO
cTaHy, aKuit ocoba mama g0 mopymenas K3I1JI, — Taki, mo yHeMOKJIUBIIOIOTE Bif-
HOBJICHHS BKa3aHOT'O CTAaHOBHIIA (CTaHy), i Taki, 10 HAIal0Th MO>KJIMBICTD BiTHOBUTH
MIOTIEPEIHE TPABOBE CTAHOBHIIE (CTaH) OCOOH.

3anporoHoBaHa kinacudikalis He MPeTeHAY€E HA BUUEPITHUHN epesiK 1 Ma€ yMOBHHI
xapakrtep. Pa3oM i3 THM BOHa Ma€ BaXJIMBE MPAKTUUHE 3HAYCHHS. Y BHUIAAKAX, KOJIU
€CIUI y cBoix pimennsax koncrarye nopymeHss HopMm K3I1J1, siki: a) Ha MOMEHT po3-
sy 3asiBu y €CIIJI matoTh 3aBeplIeHui XapakTep 1 Hajaidl He 3yMOBIIOIOTh HIKiJI-
JINB1 HACIIIKH JJIST FOPUAMYHOTO CTAaHOBHINA (CTaHy) 0coOu; 0) Oynmu cipuIuHEHi ae-
(exTamu Ta/ab0 KOIi31IMU HAILlIOHAIBHOT'O 3aKOHO/IABCTBA; B) YHEMOXIIUBIIOKTh
BiJIHOBJIEHHS MPaBOBOTO CTAHOBHINA (CTaHy) 0COOM, SIKE ICHYBAJIO JI0 MOPYIIECHHS
K3IJI; T) He cTaBusATh IMiJl CEpHO3HUI CyMHIB Pe3ylbTaT KPUMIHAIEHOTO MTPOBA/KEH-
Hsl Ha HallIOHAJTBHOMY PiBHI (SIK CITPaBEAIMBICTh CYOBOTO PillIEHHS, TaK 1 IPOLEAYpH
B IIJTOMY), BOQ9a€ThHCs, M0 TIEPEIIIsiT CYJI0BOTO PillIeHHS, sIke HaOpasio 3aKOHHOT CHJIH,
y TIOPSAKY MPOBAKEHHS 32 BUKIIOYHUMH 00CTaBHHAMU € Hee()eKTHUM 3acO00M BiJl-
HOBJICHHS MTOPYIIEHUX MPaB, aJ ke Taki MOPYIICHHS Ha/lajll He 3yMOBIIOIOTh IIK1THBI
HACJIJIKA JJI1 0COOM Ta HE MOXKYTh OyTH YCYHYTI 3a JJOTIOMOTOFO TIEPETIISTy CYI0BOTO
piteHHs. Y bOMY BUTIAJIKY JOTYIIEH] MOPYLICHHS MOXKYTh OyTH YCYHYTI (BHITpaBIIe-
Hi) B iHIIUH cnoci0, 30KpeMa MUISIXOM BHIUIATH KOMITEHcallil (BiAIIKOAYBaHHS), TPH-
cymxenoi €CI1JI, abo BKHUTTAM 3arajJbHUX 3aXO0IiB.

3asHauene Bianosigae nmpaktuii BCY. Tak, y mocranoBax Ne5-4xcll Bix 16 Tpas-
Hs1 2001 p., Ne6-8911c13 Bin 27 ciunst 2014 p., Ne 5-46xc(15)17 Bin 3 munast 2017 p. ta
iHmux BCY chopmyroBas Taky mpaBoBy MO3UIIIIO: SKIIO 3a5Ba CTOCYETHCS PIillIeHb,
siki He Oynu npenmeToM posrsiay €CIL i y Bumaaky, KoJim 3aKOHHICTh YXBaJICHUX
y CIpaBi OCTATOYHUX PIllIEHb HE MOIVIa OyTH MiJjiaHa CYMHIBY Y 3B’S3KY 3 YXBaJCHUM
pimennasim €CIJI 3 iHIMX MUTaHb, y 3aJJOBOJICHHI 3asBU CyJ BinMoBIsie. Tak, mocTa-
HOBOIO BCY Ne5-168kc(15)17 Binx 30 sxoBTHS 2017 p. Oya0 BiIMOBJICHO Y 3a/10BOJICH-
Hi 3aBH 0COOM TIPO CKaCyBaHHS ITOCTAHOBJICHHX IIIOI0 HEl CYJIOBHX PIIlIeHb 1 3aKPUT-
TSI CIIpaBy 200 HATIPABJICHHS 11 Ha HOBHM pO3IJISII IO CYMy HepImoi inctantiii. I1izcraBoro
3BepHeHHs 10 BCY 3asBHuKa crasno pimenHs €CIJT y cipaBi « ApXiIoB Ta iHIIi Ipo-
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1 Yipaiaw» Bix 12 ciaus 2017 p., IKHM KOHCTaTOBaHO MOPYIIeHHA 1. 1 ¢T. 6 Ta cT. 13
K3I1JI — magmipHa TpUBaNiCTh KPUMIHATBHOTO TIPOBAKEHHS 111010 3asBHUKA (7 POKIB
8 micsuiB Ta 4 qHI), HeePEKTUBHICTH 3aCO0IB MPABOBOTO 3aXUCTY 1 MPUCYKEHA BU-
iata rpomoBoi komieHcanii. BCY BkazaB, 110 CTOCOBHO 3asiBHUKA OyJH JOMYyIIEHi
nopymenss K311, siki 3a gaHux oOCTaBUH HEMOKIIMBO BiAHOBUTH Yy BUIVIAII CTaHy
(cranoBuIIa), 10 iICHYBAIH A0 X BYNHEHHS, a CKACYBaHHS CYIOBUX PIllIEHb YU TI0-
BTOPHHI PO3IIISI CIIpaBU HE MPUBEIE M0 caThcdakxilii 3asIBHUKA B PO3YMIHHI BHMOT
K3IUJI i HartioHambHOTO 3aKOHOMABCTBA [23]. AHaJOTiYHA ITPaBOBA ITO3UIIISI BUCTIOBIIC-
Ha BCY B nocranosi Ne 5-46kc(15)17 Big 3 munas 2017 p. [24].

Haromicth mocranoBoro BCY Ne5-455kc(15)16 Bin 6 nrororo 2017 p. 3asBy ocodu
PO TEPENIsL CYI0BOTO PillieHHsI OyJI0 3aJOBOJICHO, Cy/I0BI PillIEeHHSs] CKACOBAHO, a CIIpa-
By HalpaBlIeHO Ha HOBUH pO3MIAA A0 cydy repmoi iHctaHiii. [lingcraBoro mepersay
cynoBoro pimenast BCY crano pimennas €CIUI y cpasi «3sxyH npotn YKpaiHu» Bi
25 motoro 2016 p., sikum Oyio koHcTatoBaHe nopymieHHs cT. 3 K3I1J1 — 3asBHuk 3a3HaB
TIJICCHUX YIIKO/PKEHb BHACIIOK KOPCTOKOTO ITOBOJIKCHHSI, SIKe KBaJII(DiKyBaM SIK He-
JIFONICHKE Ta Take, 10 npuHmkye TiaHicth. CCILJI BBakaB ycTaHOBIEHUM (aKT, 110 3a-
SIBHUK 3a3HaB T1IECHHUX YIIKOKEHb, TepeOyBatouH il KOHTPOJIEM OPraHiB BIIAAU, TOMY
KOHCTATYBaB, 1110 MIOKa3aHHs-313HaHHS 3assBHUKA OYyIIM OTPUMaHi B Pe3yJIbTaTi KOPCTOKO-
TO TMTOBOKEHHS. Y 3B 43Ky 3 THM, 10 OCTaHHI JIaHi He Oyl BIJTy4eHi 3 I0Ka30BOi 06a3n
uiei cpasu, €CILJI 6yB BuMymienuit koHcTatyBaTi i mopymensas . 1 ct. 6 K3I1JL.
Amnaizyroun 11e pimienss, BCY Bkazas, 1110 0ro BUCHOBKH JIafOTh IMiJICTABH BBAKATU
BUPOK CyJy MepuIoi iHcTaHLil II0/0 3assBHUKA HE3aKOHHUM 1 HEOOTPYHTOBaHUM, TIOCTa-
HOBJICHMM 3 ICTOTHUM TOPYIICHHAM KPHMiHAaJIbHOTO MPOLECYaIbHOTO 3aKOHY, SKE CYA
KacalliifHoi iIHCTaHIlii He YCYHYB, TOMY 3asBa Ii/IJIsrae 3a0BOJIeHHIO [25].

BUCHOBKH

TakuM YHHOM, TOPYILIEHHST MI>KHAPOAHUX 3000B’s13aHb YKPaiHOIO M Yac BUPIIICHHS
CIIPaBH HAIIOHATHHUM CYJOM, SIKI BCTAHOBJICHI MIXKHAPOIHOIO CYIOBOIO YCTAaHOBOIO,
MOXYTb KJacu(ikyBaTHCS 38 TAKMMHU KpUTepisiMu: 1) 3aeKHO BiJ Xapakrepy Hnopy-
IICHOT HOPMHU MIXKHAPOIHOT'0 3000B’13aHHs — MaTepialibHi, MpolecyaibHi a00 3Milla-
Hi; 2) 3aJIe)KHO BiJl TPUBAJIOCTI MOPYIISHHS y Yaci — 3aKiHUeHi, TPUBar04i ab0 PO I0B-
XKyBaHi; 3) 3aJIe)KHO Bij MiJCTaBU MOPYIICHHS — COPUYMHEH] PilIEHHSIMH, AiIMHU a00
0e3MIsUTEHICTIO YIIOBHOBAKCHUX Ha 3MIHCHEHHS KPUMIHAIEHOTO TIPOBAKEHHSI 0Ci0 200
HEIOCKOHATICTIO HAIlIOHAJILHOTO 3aKOHO/IaBCTBA; 4) 3aJICXKHO BiJl HACIIJIKIB IOPYIICHb
JUIST 0COOM — TIOPYIICHHSI, M0 MPOJOBKYIOTh 3yMOBITIOBATH IIIKiJTMBI HACITIIKU IS
0coOu a00 HEeraTUBHUH BIUIHMB SIKUX Ha IOPUINYHHUN CTaH 0coOU OyB OTHOMOMEHTHHUM;
5) 3 oIy Ha CEpHO3HICTh BIUIMBY TIOPYIICHHS Ha CIIPaBeIMBICTh 311HCHEHHS KpU-
MiHAJIEHOTO MTPOBA/KEHHS B IJIOMY Ha HaIliOHAJIFHOMY PiBHI — TaKi, IO CTaBIISITH ITiJT
CYMHIB CIPaBe/JIMBICTb BUPIIICHHS! KPUMIHAIBHOI CIIPaBH Ta YXBAJIEHOTO CYIOBOTO
pimrenHs, abo Taki, 110 He BIUIMBAIOTh HAa HUX; 6) 3 ONNIATY Ha MOXKJIUBICTh JOCATHEHHS
Ha HAIlOHAJTLHOMY DiBHI restitutio in integrum, TOOTO BiAHOBJIEHHS HACTIJIbKH, Ha-
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CKUIBKH 11€ MOXKJIMBO, ITOIIEPEIHBOTO [IPABOBOTO CTaHy, SIKMH 0co0a Maja 10 MOpyLIeH-
usa K3I1J1, — Taxi, o yHEMOXITHBITIOIOTE BiTHOBJICHHS BKA3aHOTO CTAHOBUINA (CTaHy),
W TaKi, 1110 HaJIal0Th MOXKJIMBICTh BITHOBUTH IOIEPEIHE MPABOBE CTAHOBHUIIE (CTaH)
ocobu. Tomy, ko €CIL y pimennsx koncrarye nopyuenns Hopm K3I1J1, siki: a) Ha
MOMeHT po3risiny 3asBu y €CIIJI matoTh 3aBeplIeHn XapakTep 1 Hagalli He 3yMOBITIO-
FOTh IIKiJJIMBI HACIJIKA YIS IPABOBOTO CTAHOBUINA (CTaHy) ocodu; 0) Oyin cripuyu-
HeHi aedekramMu Ta/abo KOMi3issMH HaIliOHATHHOTO 3aKOHOJABCTBA; B) YHEMOKITUBITIO-
IOTh BiIHOBJIEHHS ITPABOBOTO CTAHOBHIIIA (CTaHy) 0COOH, SIKE ICHYBAJIO 10 TIOPYIICHHS
K3IJT; r) He cTaBisATh MMiJ] CepiO3HMI CYMHIB pe3yJbTaT KPHMIHAILHOTO MTPOBaJIKEH-
HSl Ha HallIOHAJTBHOMY PiBHI (SIK CITPaBEAJIMBICTh CYAOBOTO PillIEeHHS, TaK 1 IPOLEAYypH
B 1I1JIOMY), BOAYa€ThCs, IO MEPErIs] CYIOBOTO PIillICHHSI, sSike HaOpaio 3aKOHHOT CHIIH,
y TIOPSAKY MPOBAIKEHHS 32 BUKIIOYHUMH 00CTaBUHAMU € Hee(h)eKTHUM 3ac000M BiJ-
HOBJICHHS ITOPYIICHUX TIPaB, aJKe TaKi MOPYIICHHS HaIajli He 3yMOBIIOIOTH IITKiITHBI
HACJIIJIKU JUUISI 0OCOOM Ta HE MOXYTh YCYyBaTUCS 3a JOIOMOTOIO TIEPENISy CYI0BOTO
pimeHHs. Y bOMY BUTIAJIKY AOTYIICHI MOPYLICHHS MOXKYTh OyTH yCYHYTI (BHITpaBIe-
Hi) B iHIIWH crOCi0, 30KpeMa IUISIXOM BHILIATH KOMIIEHcanii (BiAIIKOLyBaHHS ), IPHU-
cymxenoi €CI1JI, abo BKHUTTSAM 3arajJbHUX 3aXO0iB.
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13.04.2012 Ne4651-VI. — Pesxxum noctymy: http://zakon2.rada.gov.ua/laws/show/4651-17/page.

[2] Anenin 0. TeopeTnko-npaBoBi OCHOBH CITIBPOOITHHLITBA YKpATHU 3 MIXXHAPOJHUMHU CY-
nmoBumu yctanoBamu / FO. Anenin, A. Ilinropoguaceka // [IpaBo Vkpainu. — 2017. —
Nel12.—C. 95-99.

[3] Mortopurina M.I". Cropona 3axucty B Cy/10BOMY NPOBaJUKEHHI y MepIiil iHCTaHIii : MOHO-
rpadist / M. T. Motopurina. — Xapkis : O6epir, 2018. — 306 c.

[4] Teopist nepxaBu i mpasa : miapy4Huk / 3a pea. O.B. Ilerpummna. — Xapkis : [Ipaso,
2014. - C. 299.

[5] KouBeHIIis mpo 3aXUCT MpaB JIOAWHHU 1 0CHOBOMIOJIOKHHUX cBOOO [ EnexkTponHmii pecypc] :
3akoH Ykpainu Bizx 17.07.1997 Ne475/97-BP. — Pexxum noctymy: http://zakon0.rada.gov.ua/
laws/show/995 004.

[6] 65% 3asB mo €CIJI 3 Ykpainu — Ha HEBUKOHAHHS pilleHb cyAiB [EnexTponHuii pe-
cypce]. — Pexxum moctymy: http://zib.com.ua/ua/127384-65 zayav_do_espl z ukraini__
na_nevikonannya rishen sudiv.html.

[71 TIpo BHeceHH: 3MiH 10 l'0CTIONapCHKOTO MPOIECYAIBHOTO KOAEKCY YKpaiau, L{uBinpHOTO
MIPOLIECYAIHOTO KoJeKkey YKpainu, Kogekcy aaMiHICTpaTHBHOTO Cy/I0OUMHCTBA YKpaiHn
Ta IHIIMX 3aKOHOAaBUMX akTiB [Exekrponnuii pecypc] : 3akon Ykpainu Bix 30.10.2017
Ne2147-VIII. — Hdata onoBnenns: 03.10.2017. — Pexxum noctymy: http://zakon2.
rada.gov.ua/laws/show/2147-19.

[8] IIpo cymoycrpiii i cratyc cymuiB [Enexrponnnii pecypc] : 3akon Ykpainu Bix 02.06.2016
Ne 1402-VIIL. — Jlata onopiennst: 15.12.2017. — Pexxum noctymy: http://zakonS.rada.gov.ua/
laws/show/1402-19.

[91] Hposznos O. AHaTITHYHHUN OIS OKPEMHX 3MiH 10 KpuMiHaIBEHOTO TPOIECYaqbHOTO
Koziekey Ykpainu, mpuiHsaTux 3akoHoMm Ne2147-VIII [Enexrponnuii pecypc]/ O. Apo3mos,
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[14]

[15]

[17]

[18]

[19]

[22]

O. Ipo3noBa. — Pexxim moctytry: http://unba.org.ua/publications/2853-analitichnij-oglyad-
okremih-zmin-do-kpk-za-zakonom-2 147 .html.

Kpuminanphuii mporecyanbHuii kojeke Ykpainu [Enekrponnuii pecype] : 3akoH Ykpainu
Bix 13.04.2012 Ne4651-VI. — Pexxum noctymy: http://zakon2.rada.gov.ua/laws/show/4651-
17/page.

Kamtina O. B. Kpuminansauit ponec / O. B. Karutina, M. O. Kaprienxo, B. 1. Mapunis. —
Xapxis : IIpaBo, 2018. — 298 c.

IOpraesa K. B. IIpoGiemu Ta mepcneKTHBH BUKOHAHHS B YKpaiHi BUPOKY MIKHAPOIHOL
cynoBoi ycranosu / K. B. FOpraesa // BicH. Kpuminosor. acorr. Ykpaiau. —2016. — Bum. 3,
Ne14. - C. 99-109.

IIpo IMopsiok 3xiiCHEHHS 3aXUCTy NpaB Ta IHTEpeciB YKpaiHM IiJ] 4ac yperyIroBaHHs
CTIOpIB, PO3NIISLY Y 3aKOPJOHHNX IOPUCAUKIIHHUX OpraHax CIpas 3a yJacTIO IHO3EMHOTO
cy0’exra Ta Ykpainu [Enextponnnii pecype] : Ykas IIpesnnenta Ykpainn Bix 26.06.2002
Ne 581/2002. — Hdata onoBuernHs: 24.02.2016. — Pexxum moctymy: http://zakon2.
rada.gov.ua/laws/show/581/2002.

[Manirox B.T1. Mi>kHapo/Hi Cy/IOBI YCTAHOBH 1 3aXHCT TPaB JIFOAMHH Ta OCHOBHUX CBOOO/
HaBd.-11pakT. mocib. / B. I1. Tamitok. — Muxonais : Arom, 2006. — 180 c.

BucHoBoK 110 mpoekty 3akoHy Ykpainu «[Ipo BHECEHHS 3MiH JI0 ACSIKHX 3aKOHIB YKpaiHU
(om0 3AiWCHEHHS CyJOYMHCTBA MIKHAPOAHUM cynoM) Bijg 23.02.2014 Ne4212»
[Enexrponnwmii pecypc] / Bum. anmin. cyn. — Pexxum moctymy: http://www.vasu.gov.ua/
zakon/visnovki/4212/.

BucnoBok Koncturymiitnoro Cyny Ykpainu y crpasi 3a KOHCTHTYITHIM mofaHHsAM [Ipe-
3uJIeHTa YKpaiHu Mpo HaJaHHS BUCHOBKY 1[0A0 BixmoinHocTi KoHctuTyuii Ykpainu
Pumcekoro Craryty MibkHapoZHOTO KpHMiHAIBHOTO CyAdy (crpaBa mpo PuMcekuit CtatyT)
[Enexrponnwmii pecypc] : Big 11.07.2001 Ne3-8/2001 / Konctutyn. Cyn Ykpainu. — Pexxnm
nmoctyy: http://zakon3.rada.gov.ua/laws/show/v003v710-01.

Koucruryuist Ykpainu [Enextponnuii pecypc] : 3akon Ykpainu Big 28.06.1996
Ne 254x/96-BP. — Pesxxum noctyny: http://zakon2.rada.gov.ua/laws/show/254x/96-8p.
VYkpaina Ta MikKHapOJHUH KPUMiHAIBHUH Cy/l: KOHCTUTYLIHHUN acriekT [EnekrpoHHuit
pecypc]. — Pexum goctymy: http://ukrainepravo.com/international law/public
international law/ukrayina-ta-mizhnarodnyy-kryminalnyy-sud-konstytutsiynyy-aspekt/.
[Tpo parudikanito KonBeHiii npo 3aXucT npas JFOANHE 1 OCHOBOIIOIOXKHUX ¢B00O0 1950
poxky, Ilepioro npotokony Ta mpotokoiiB Ne2, 4, 7 ta 11 no Kousewntiii [Ejekrponuuii
pecype] : 3akon Ykpainu Bix 17.07.1997 Ne475/97-BP. — [lara onosiiennst: 13.03.2006. —
Pesxum noctyny: http://zakon3.rada.gov.ua/laws/show/475/97-%D0%B2%D1%80.
Kpuminanbuuii npouec : niapyunuk / 3a pen. B. 5. Tauis, 0. M. I'porreoro, O. B. Karn-
ainoi, O.T. Hluno. — Xapkis : [Ipaso, 2013. — 824 c.

[Mono nepervisiy crpas i Bi/IHOBICHHS IIPOBAJPKEHHS CIIPaB Ha BHYTPIIHbOACPIKABHO-
My DiBHI y 3B’513Ky 3 pillieHHSIM €BpoIeiicbkoro cyay 3 npas Jtoaunu [EnexrpoHHuii
pecypc] : Pex. Komitery minictpiB Pagu €sponu Big 19.01.2000 Ne R(2000)2. — [lata
onoByeHHs: 19.01.2000. — Pexum moctymy: http://zakon2.rada.gov.ua/laws/
show/994 175.

[Ipo BUKOHAHHS PillICHb Ta 3aCTOCYBAHHS MPAKTUKH €BPOIEHCHKOI0 Cy/Ly 3 IIPaB JIOTHHH
[Enexrponnmii pecypce] : 3axon Ykpaiau Bin 23.02.2006 Ne3477-1V. — Pexxum noctymy:
http://zakon2.rada.gov.ua/laws/show/3477-15.
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°
[23]

[24]

[25]

[Tocranosa Bepxosroro Cymy Ykpaian Big 30.10.2017 Ne5-168kc(15)17 [EnexrponHmii
pecypce]. — Pesxum noctymy: http://www.scourt.gov.ua/clients/vsu/vsu.nsf/(documents)/B4
21A4EC87DCF874C22581CD00376B1B.
[TocranoBa BepxosHoro Cyny Ykpainu Big 03.10.2017 Ne5-46kc(15)17 [Enexrponuuii
pecype]. — Pexxum moctymy: http://www.scourt.gov.ua/clients/vsu/vsu.nsf/(documents)/5
6D64D2094241BEBC225816800476B20.
[Tocranosa Bepxosroro Cymy Ykpaian Big 06.02.2017 Ne5-455kc(15)16 [Enexrponnmii
pecypce]. — Pexxum moctymry: http://www.scourt.gov.ua/clients/vsu/vsu.nsf/(documents)/1
D20EB9546F92703C22580DE00478D8A.
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BOJ\OZ[HMPIP Bacw\boan HOCiK

Kageapa semeavrozo ma azpaprozo npasa
Kuiscoxuii Hayionaavruii ynisepcumem imeni Tapaca Illesuenxa
Kuis, Yxpaina

[IPOBAEMHU 3AKOHO/JABUYOI'O 3ABE3ITEYEHHS
[IPABOBHUX ®»OPM BUKOPUCTAHHS 3EMEAD
CIABCbKOI'OCITIOJAPCHKOIO ITPU3HAUEHHS

KOAEKTHUBHOI BAACHOCTI B YKPAIHI

Auorauis. Cmamms npucesuena ananizy meopemuyHux i nPaKmudHux npooiem cyuacHo2o
CMAHY BUKOPUCAHHS POZNAUOBAHUX 3eMETb CLIbCbKO20CNO0APCHKO20 NPUSHAYEHHS! KONEKMUG-
HOI 61ACHOCMI 3 HEBUSHAYEHUM NPABOBUM PENCUMOM, d MAKOIC NEPCNEKMUBAM 3AKOHOOA8H020
3abe3neveHHs npagoUX QopmM SUKOPUCTNANHS TAKUX 3eMellb Y PUHKOGUX yMosax. Budireno ma
0XApPaKMepu3068anHo OCHOBHI NEPIOOU CMAHOBIEHHS. NPABOBO20 PENCUMY 3eMelb KOLeKMUBHOT
BI1ACHOCMI CiIbCbKO2OCNOOAPCLKUX NIONPUEMCME, A MAKONC 3AKOHO0ABY] OOKYMEHmMU, 5Ki 3d-
besneuysanu yeil npoyec. Y pezyromami 00caiodxcenus 0yn0 U3HAYEHO OCHOGHI npooiieMu ma
cynepeuHocmi 8 3aKoH00A6Cmai YKpainu cmocogno npasogo2o Pelcumy 3emeib KONeKMUGHo!
eracnocmi. Pospooneno npaxmuuni pexomenoayii w000 enecenns 3Min 00 4unH020 3emenbHo-
20 KoOexcy YKpainu, ki CRpAMO6aHi HA YCYHEHHS YuX CynepeuHoCcmell ma epe2ynio8ants npa-
608020 pediCcUMy 3eMeilb KOLEeKMUBHOT 8ACHOCHI.

Ki1r04oBi c/10Ba: 3eMIIi CUTECHKOTOCTIONAPCHKOTO TTPU3HAYCHHS, TIAIOBAHHS 3€MeIb, 3eMeNIbHa
gacTka (Imait), 3eMebHUH KOJeKC YKpaiHu.

BJ\MI/IMHP Bacm\bennq HOCPIK

Kageapa semeavrozo u azpaprozo npasa
Kuesckuii nayuonaavrbiii yrusepcumem umenu Tapaca Illesuenko
Kues, Yxpauna

IMMPOBAEMbI BAKOHOJATEABHOTI'O OBECITEYHEHHA
IMMPABOBbBIX ®OPM MCITOAb3OBAHHUA SEMEADb
CEAbCKOXO3SUCTBEHHOIO HA3HAYEHMSA
KOAAEKTHBHOM COBCTBEHHOCTH B YKPAHUHE

AHHOTaIMSL. Cmambws noceAawerna anaiuzy meopemudeckKux u npaxkmudecKux I’lpO6]l€M cospe-
MEHHO20 COCMOAHUA UCNOIb306AHUS PACNAE6AHHbIX 3eMENTb CeNbCKOXO03UCNBEHHO20 HA3ZHAYEHUS
KONIEKMUBHOU COOCMBEEHHOCHU C HeonpeaefleHHsz npaeoesbiyM pesCumMom, a makxaHce nepcnexk-
Mueam 3aKOH0O0AMenIbHO20 0becneyeHus npaeoewvix d?OpM UCNONIb306AHUSL MAKUX 3eMeTlb 6 PDbl-
HOYHbIX YCI106USX. Buvioenenst u oxapakmepu3zoeanbl OCHO6HblE I’l@pI/tO()bl CMAaHo6J1erUsl npaeo-
6020 pesrcuma 3eméeilb KONIEKMUBHOU COOCMBEHHOCU CellbCKOXO03AUCBEHHbIX npe&npuﬂmud,
a makice 3aKoH00amenbHble aOKyMeHmbl, 0666'1’16'—!146(”01/{41/16 amom npoyecc. Bpe3y/lbmame
uccne0o8anust Ovliu onpez)eﬂeﬂbl OCHOBHblE np06]l€]l/lbl u npomueopevus 6 3AKOHOO0AMENbCMEE
YKpaqul OMHOCUMENIbHO NpaAe06020 pedxcuma 3emeilb KonLekmueHol coocmeenrnocmu. Pas-
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pabomarvl npakmuiecKue peKomMeHOayulL o BHECEeHUI0 U3MEHeHUL 8 OelicmeyrouuLL 3emelbHblll
KoOeKc YKpauHvl, HanpagienHvle Ha YCmpaneHue Imux npomugopedull u ypecyiuposanue
NnpPaABOBO2O pexcuMa 3emelb KOMLeKMUBHOU cOOCME8EHHOCMU.

Ki1roueBblIe cj10Ba: 3eMJIU CEILCKOXO3SHCTBEHHOIO Ha3HAYEHHs, ITa€BaHUE 3eMEb, 3eMeIbHas
noist (Taif), 3eMeTbHBII KOJEKC YKpPauHBL.

Volodymyr V. Nosik

Department of Land and Agrarian Law
Taras Shevchenko National University of Kyiv
Kyiv, Ukraine

ISSUES OF LEGISLATIVE SUPPORT OF LEGAL USE
OF FARMING LANDS IN COLLECTIVE OWNERSHIP IN UKRAINE

Abstract. The article is devoted to the analysis of theoretical and practical problems of the
current state of using agricultural lands of collective ownership with uncertain legal regime, as
well as prospects of legislative provision of legal forms for the use of such lands in market
conditions. The main periods of formation of the legal regime of collective-ownership land of
agricultural enterprises, as well as the legislative documents that ensured this process, were
identified and characterized. The main problems and contradictions in the legislation of Ukraine
regarding the legal regime of collective ownership land were identified during the study. Prac-
tical recommendations for amending the current Land Code of Ukraine, aimed at eliminate these
contradictions and regulate the legal regime of collective ownership land, are developed.

Keywords: agricultural land, land parcels, land parcel (share), Land Code of Ukraine.

INTRODUCTION

At the beginning of the 1990s farming lands were free transferred into collective own-
ership to agricultural enterprises, agricultural cooperatives, farming corporations, in-
cluding those established on the basis of state farms. Part of them was divided in land
parcels and transferred into private ownership, the other part of agricultural and non-
agricultural lands remained in collective ownership of agricultural enterprises till adop-
tion of the current Land Code (LC) of Ukraine in October 2001, which came into effect
on January 01,2002 [1]. Land and agrarian reforms cannot be considered as completed
without solution of set of issues regarding legislative definition of the legal regime of
such lands [2; 3; 4; 5].

Adoption of the Land Code resulted in such a legal situation when de jure collective
ownership remains in respect of the part of the shared and unclaimed lands of the former
collective agricultural enterprises (CAE), although LC of Ukraine does not provide this.
General use lands of the former CAE are not transferred into state ownership, the law
does not determine legal succession of these lands, legal regime of the land plots under
buildings, structures, property complexes divided into property shares between members
of the former CAE is not determined.

@
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If you take a look at the theory of Ukrainian land and agrarian law, it may be con-
cluded that conducted research of the issues regarding legal regime of the collective
ownership lands mainly concerns disclosure of a legal nature of collective land owner-
ship as part the Law of Ukraine (LU) "About the property" [6] and LC of Ukraine
dated March 13, 1992 [7] (legal issues of a right of private property to the shared agri-
cultural lands, legal regulation of lease land relations, exercise of other rights to land
plots [8]). At the same time, upon adoption of the current LC of Ukraine in October
2001 right of collective ownership was not legally expressed and became lawless. Hence,
legal, economic, social and other issues which occurred in the practice of using collec-
tive ownership lands have not become the subject of a comprehensive scientific research
in the land, agrarian, civil law doctrines [9]. Except for certain published works, prac-
tical issues of use of agricultural land plots with uncertain legal regime remain unex-
amined [10]. Draft laws registered in Verkhovna Rada (VR) of Ukraine, which offer to
settle issue of the collective ownership lands with uncertain legal regime, have not yet
been adopted [11; 12].

1. MATERIALS AND METHODS

This article reviews the current state, problems, trends and prospects of legislative sup-
port of legal use of agricultural lands with uncertain legal regime, which were transferred
into collective ownership of collective agricultural enterprises and then were shared
between members of such farms; whereby theoretical conclusions and practical recom-
mendations were formulated. In particular, look back analysis of origin, exercise and
termination of a right of collective ownership to such lands was performed, which makes
it possible to: provide critical scientific assessment of actual problems; formalize in
legislation optimal statutory concepts of efficient use of agricultural lands of the former
collective ownership; provide legal and other terms for attracting investments to devel-
opment of agricultural lands of the former collective ownership.

To conduct research, firstly four basic periods of formation of a legal regime of
collective ownership lands of the agricultural enterprises were defined, each having its
unique features regarding exercise of rights of collective land ownership:

1. First period, January 1992 — January 2002:

1.1. establishment of collective land ownership;

1.2. growth of possibility to exercise a legal right of collective land ownership;

1.3. sharing of the agricultural lands of CAE;

1.4. reclamation of the land parcels shares in the land plots with their free transfer
into private ownership for conduction of the commercial farming or private farm hold-
ing (PFH);

1.5. reforming of CAE and their reorganization in private agricultural enterprises
of various types of business.

2. Second period, January 2002 — March 2009:

2.1. adoption of LC of Ukraine which did not strengthen collective form of land
ownership;
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2.2. adoption of the law "On the procedure for the allocation of land plots to own-
ers of land parcels (shares) in kind (on the ground)" dated June 05, 2003 [13].

3. Third period, March 2009 — January 2013: adoption of the law which cancelled
issue of the State acts for the right of land ownership [14].

4. Fourth period — since January 01, 2013, that is upon entry of the law on demar-
cation of the boundaries between state-owned and communally-owned land into force
and legislative consolidation of a right of communal ownership of land [15].

Legislative documents emphasizing each of these periods became main subjects
and materials of the study.

2. RESULTS AND DISCUSSION

Right of collective ownership of land obtained its legislative form in the law of Ukraine
"About the forms of ownership of land" dated January 30, 1992, according to which
three forms of land ownership were established — state, collective and private, all forms
were recognized as equal [16]. The law of Ukraine "About collective agricultural en-
terprise" dated February 14, 1992 has formalized a provision according to which the
land was recognized as object of a right of collective ownership, and collective agri-
cultural enterprises as legal entities, which could own, use and dispose of the property
items at own discretion, were recognized as a subject of such right [17].

With adoption of LC of Ukraine dated March 13, 1992 legal regime of collective
ownership lands was determined, as well as legal regime of lands of the state and private
ownership. According to article 60 of LC of Ukraine, subjects of right of collective
ownership were: collective agricultural enterprises; co-operative farms; farming cor-
porations (including those set up as a successor to the state farms and other state agri-
cultural enterprises).

Objects of right of collective ownership were lands which total area was calculated
as a difference between area of the lands of state and private ownership. According to
article 60 of LC of Ukraine, lands of collective ownership were divided into two types:
lands for agricultural use (provided to collective agricultural enterprises and other
subjects for conduction of commercial farming); lands for nonagricultural use.

In addition to the above, LC of Ukraine, as well as Law of Ukraine "About the col-
lective agricultural enterprise" did not regulate issues of free dispose of collective
ownership lands, as well as mechanisms for exercise of rights to the collective owner-
ship lands by members of collective agricultural enterprises. Therefore, in 1994-1998
a range of Decrees of the President of Ukraine was issued according to which agricul-
tural lands of collective agricultural enterprises were divided into conventional cadas-
tral hectares between members of such enterprises with a possibility of reclamation of
the land parcels (shares) into separate land plots and registration of private ownership
of land plots for conduction of commercial farming and private farm holding [18].

According to the conducted sharing of agricultural lands, 6,8 millions of CAE
members gained a right to a land parcel (share) and right of ownership of land plots
@

75



Bicuuk Hauionaabnoi akagemii npaBorux nayk Ykpainun Tom 25, Ne 2, 2018

with average area of land plots equal to 4,6 ha per one CAE member as at the start of
year 2000 in Ukraine [9].

According to the Decree of the President of Ukraine "On urgent measures to ac-
celerate the reform of the agrarian sector of the economy" dated December 03, 1999
[19], during the period from 1999 to 2000 reforming of the collective agricultural en-
terprises based on private ownership of land and property was conducted in Ukraine.
Each CAE member had a right of free withdrawal from such enterprises with land and
property shares, had a possibility to establish private (private and lease) enterprises
based on CAE, peasant (farm) enterprises, business entities, co-operative farms, other
economic entities based on private property (hereinafter the private formations). This
Decree also obliged enterprises using lands for agricultural needs to conclude lease
agreements with owners of the land or property shares with lease payment in cash or
in kind.

As a result of such reforming over 11 thousands of CAE ceased their activities as
of April 01, 2000, as they were reorganized as entities of various types of business.
These entities were not recognized as legal successors of CAE regarding lands of col-
lective ownership, which:

— first, were shared and not distributed among the owners of Certificates of right
to a land parcel (share);

— second, were distributed among the owners of Certificates, but for whatever
reason they did not receive State acts for right of private land ownership and therefore
did not gain a right of private ownership of land plots.

Consequently, since April 01, 2000 significant changes have begun to occur in the
legal regime of collective ownership lands regarding subjects, objects and content of
right of collective ownership of land:

1. CAE as subjects of right of collective ownership upon reorganization de jure
ceased to exist, although some of them still remain in the register of legal entities.

2. Most of agricultural lands of such enterprises were transferred free of charge
to private ownership of the CAE members, which resulted in certain changes in the land
structure as an object of right of collective ownership. De jure agricultural lands subject
to sharing remained in collective ownership, however they were not distributed among
CAE members and remained as lands of public use (for example, grasslands, hay-fields),
as well as undistributed land parcels (shares), unclaimed land plots.

3. Rightto dispose of such collective ownership lands was provided to the owners
of Certificates of right to a land parcel (share), although it was not consistent with LC
of Ukraine of 1992.

4. De jure and de facto lands of nonagricultural or general use (intra-organiza-
tional roads, forest shelter belts and other soil protective plantings, water development
facilities etc.), which according to part 12 article 5 of LC of Ukraine of 1992 had to be
transferred to maintenance of local councils upon CAE liquidation, were not transferred
and remained in collective ownership of CAE.
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Therefore, till January 01, 2002, that is prior to the entry of LC of Ukraine as of
25.10.2001 into force, the following situation has arisen in Ukraine:

1. De jure and de facto lands of those CAE, regarding which a decision on sharing
was not made and which were not reformed and preserved their legal regime of CAE,
remained in collective ownership.

2. Certificates of right to a land parcel (share) were not issued.

3. De jure lands were shared between members of the former reformed CAE,
which received Certificates of right to a land parcel (share) and did not perform distri-
bution of the land plots according to the Certificates.

4. Lands of the former CAE divided according to Certificates of right to a land
parcel (share) into land plots remained unclaimed (that is they were not transferred into
private ownership), as for whatever reason State acts for right of land ownership were
not issued. Upon reforming of CAE, transfer of a part of the shared lands into private
ownership State acts for right of collective ownership were not amended, therefore such
acts are still valid.

For these reasons till January 01, 2002 part of the shared lands of CAE remained
in collective ownership, right to which was confirmed by the State act for right of col-
lective ownership issued to a particular CAE which ceased to exist upon reforming.
Undistributed shares and unclaimed land plots were leased out in the form of land
masses to the owners of Certificates of right to a land parcel (share).

Adoption of LC of Ukraine in October 2001 did not solve a problem with definition
of a legal regime of collective ownership lands, as it:

— did not formalize form of collective ownership of land at all;

— did not cancel earlier State acts for right of collective ownership of land;

— did not provide a mechanism for transfer of lands of the former CAE to the lands
of state or communal ownership;

— did not mention anything of common lands of the former CAE [10].

To finish the process of sharing of the agricultural lands of CAE with their transfer
to private ownership to the former members of reformed CAE initiated by the Decrees
of the President of Ukraine, the law "On the procedure for the allocation of land plots
to owners of land parcels (shares) in kind (on the ground)" was adopted in Ukraine on
June 05, 2003 [13]. According to this law, the owners of Certificates of right to a land
parcel (share) obtained land plots distributed according to this law into private owner-
ship for conduction of commercial farming or private farm holding (PFH). This law
also determined legal regime of undistributed (unclaimed) land plots of reformed and
liquidated CAE in the course of sharing, right to dispose of which was provided to vil-
lage, township and city councils or state administrations.

According to article 13 of this law, undistributed (unclaimed) land plots by the
decision of corresponding village, township, city council or district state administration
(DSA) can be leased out for use according to the intended purpose up to the date when
their owners receive State acts for right to a land plot, which is stated in the lease agree-
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ment for a land plot. Owners of the land parcels (shares) or their successors, who did
not participate in distribution of the land plots, shall be informed on the results of
conducted distribution in writing (if their location is known).

Legal analysis of the content of this norm of law suggests that it does not directly
provide for abolition of a right of collective land ownership. At the same time analysis
of separate provisions of this and other laws shows that their norms are aimed at ces-
sation of existence of collective ownership of land. In particular, according to the law
on the procedure for allocation of land plots right to dispose of the part of lands in
collective ownership is provided to the local government authorities or DSA by means
of their lend lease for use according to the intended purpose up to the date when the
owners of the Certificates or their successors receive the state acts for right of ownership
to the land plots. Herewith, the law does not define maximum terms during which a land
parcel (share) must be claimed as a separate land plot, and the owners of the Certificates
must receive State acts for the right of land ownership. Besides, upon amendments
introduced to LC of Ukraine in March 2009, to article 125, such people cannot receive
State acts for the right of land ownership, as their issue is not provided by this Code.

Moreover, upon adoption of LU "On amendments to certain legislative acts of
Ukraine regarding the delimitation of state and communal land" dated September 06,
2012, implementation of the above norms became practically impossible, as since
January 01, 2013 state and communal lands have been deemed delimitated [15]. Main
criterion to define the land as a state or communal is its location — within or outside
inhabited localities. In other words, if unclaimed land plots leased out to corresponding
councils or DSA are located outside inhabited localities, legal regime of the state own-
ership lands is applied to them, within inhabited localities — communal ownership. At
the same time, designating these lands as the state or communal ownership does not
mean that the owners of Certificates of right of a land parcel (share) or their successors
are deprived of a right to claim a land plot in kind (on the ground) into private owner-
ship, as it is guaranteed by article 22 of the Constitution of Ukraine. It is also subject
to jurisdictional protection, if a person did not default a term of limitation equal to three
years provided by the Civil Code (CC) of Ukraine [20].

Taking into account that LC of Ukraine does not formalize norm of definition of
a legal regime of the former collective ownership lands, the author considers it expedi-
ent to develop a draft law on amendments to LC of Ukraine, law "On the procedure for
the allocation of land plots to owners of land parcels (shares) in kind (on the ground)"
in terms of definition of a legal regime of the former collective ownership lands, and
set a term for reclamation of the land plots upon termination of which people forfeit
a right to claim allocation of the land plots into private ownership.

In this draft law a legal regime of the lands for nonagricultural use of the former
CAE, which were not subject to sharing between the members of collective agricul-
tural enterprises, should be also defined. From January 01, 2013 legal regime of these
lands should be defined taking into account their location (within or outside inhabited
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localities), as well as taking into account legal regime of buildings, structures and
other real property facilities located on such lands, reclamative afforestations, water-
works, water, recreation, health-related, medical and other facilities of natural, prop-
erty, production and social character.

As real property facilities on the land plots are subject to division into property
shares, upon reforming of CAE and their termination real property was transferred on
the basis of care and custody to certain individuals, and ownership of such facilities
was not registered in accordance with the procedure established by law [21]. Under
these circumstances article 120 of LC of Ukraine and article 377 of CC of Ukraine,
according to which property right to land or land leasehold is transferred alongside with
transfer of property right to buildings or structures, cannot be applied. This means that
from January 01, 2013 land plots, where buildings, structures and other real property
facilities, utilities yards, property complexes, etc. are located, shall be regarded as state
or communal ownership lands.

Regarding land plots under forest shelter belts and other protective plantings, legal
regime of these lands remains uncertain regarding both forms of ownership and forms
of use. Due to the fact that land plots under forest shelter belts and other protective
plantings were not subject to sharing, during the process of sharing of agricultural lands
such lands were transferred to reserve fund or belonged to the reserve lands as a part
of communal ownership lands. From January 01, 2013 legal regime of such lands is
defined depending on their location — within or outside inhabited localities, therefore,
the law qualifies them as communal or state ownership. Besides, these lands are not
leased out to agricultural goods producers, therefore, according to LC of Ukraine, they
are in reserve as agricultural lands not classified as agriculturally used areas. Moreover,
legal regime of the land plots under forest shelter belts and other protective plantings
is complicated by a clash of norms of the Land and Forest Codes of Ukraine. Lands
under forest shelter belts are qualified as agricultural lands, and the plantings with area
over 10 ha are qualified as forest lands, as a result of which the owners of the land plots
and land users cannot protect, look after and reproduce forest shelter belts, and special-
ized forestry enterprises cannot acquire agricultural lands on a permanent basis. In
addition to the above, local government authorities have no funds to finance measures
for protection and reproduction of forest shelter belts. Complexity in definition of a le-
gal regime of the lands under forest shelter belts is also evident in the fact that no inven-
tory of forest shelter belts on the agricultural lands was taken in Ukraine, no one is
engaged in shelterbelt establishment, current forest belts are being destroyed and become
unfit for protection of soils from erosion by water and wind.

CONCLUSIONS

Summarizing performed scientific and theoretical analysis of practical issues regard-
ing definition of a legal regime of the collective ownership lands, we can make
a general conclusion of necessity for development of a separate law regarding intro-
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duction of amendments to LC of Ukraine and other laws regarding exercise of legal
rights to collective ownership lands, ensuring their efficient use and protection in the
market economy conditions. In particular, it is reasonable to establish the following
provisions in the law:

1. Agriculturally used areas, which after January 01, 2013 were not divided into
land parcels (shares) or were shared but not divided into land plots and were not claimed
in kind (on the ground) as land plots according to the Certificates of right to a land
parcel (share) by the members of reorganized collective agricultural enterprises, co-
operative farms, farming corporations or their successors according to the law or court
decision, are classified as state ownership lands (in case of their location outside inhab-
ited localities) or communal ownership lands (in case of their location outside inhab-
ited localities).

2. Agricultural lands of reorganized collective agricultural enterprises, co-opera-
tive farms, farming corporations, including those established on the basis of state farms,
which were not subject to sharing after January 01, 2013, are classified as state owner-
ship lands (in case of their location outside inhabited localities) or communal ownership
lands (in case of their location outside inhabited localities).

3. Agricultural lands of production-agricultural cooperatives, farming corpora-
tions, including those established on the basis of state farms, which were not reorganized
after January 01, 2013 and shared agriculturally used areas between the members of
such enterprises and privatized the land plots according to the Certificates of right to
a land parcel (share), are classified as private lands.

4. To allow members of the former collective agricultural enterprises to acquire
land plots under buildings and structures in joint ownership according to the property
certificates.

5. To establish that the lands under forest shelter belts and other protective plant-
ings on agricultural lands outside inhabited localities are classified as agricultural lands
of state ownership and transferred for permanent use to specialized enterprises of the
Ministry of Agrarian Policy of Ukraine for maintenance of forest shelter belts and
other protective plantings.

6. To provide that the members of the former agricultural enterprises and their
successors are entitled to claim the land plots in kind (on the ground) according to the
Certificates of right to a land parcel (share) during three years upon entry of this law
into force.
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Onexkciit Orexcangpornu Kor

Bizzgia npo6aem npusammozo npasa

Hayxoso-gocaignuii incmumym npusammozo npasa i nignpue MHUUmsa
Hauionanvroi akagemii npasosux nayx Ypainu imeni akagemixa M. I. Bypuaka
Kuis, Yxkpaina

3AXHUCT CYB’EKTUBHUX UMBINbHUX T1PAB
Y MEXAHI3SMI IIPABOBOI'O PETYAIOBAHHA

AHoOTaWifA. VY cmammi 30ilicneno cnpoby oocaioumu cnocobu saxucmy cyo eKmueHux npas
Y MexaHizmi npagoeozo pezynosants. Posxpumo nonamms mexaniamy npagogozo pecynosaH-
HA, 8UBUEHO NIOX00U 00 1020 maymadenHs. YV npoyeci 0ocnioxicents 0yio eudineno cmaoii
npasosoco pecynioeanHs ma OKpecieno elemenmu, XapakmepHi O KOXCHOI 3 yux cmaoiil.
Ilpoananizosano 3akonodascmeo Ykpainu cmoco8Ho 6U3HAYEHHS NPABOBUX HOPM | CROCO0I8
30IUCHEeHHs CYO EKMUBHUX NPAB, PO32TIAHYMO KOHKPEemHI 8UNAOKU 3 OKpecieHoi memu  yKpa-
incoxkomy cyoouuncmei. Busnaueno, wo 3axucm cyo’ €KmueHux npaeg 3aniexcumsv 6i0 cmaoii
301lCHEeHHs Yux npas ma UKOHAHHS 0008 A3Ki6. 3pobieno 6UCHOBOK npo me, Wo cy0osd
81004 MA€ 8uUpPIUIAIbHE 3HAYEHHS 011 POPMYBAHHA NPAKMUKU 3a0e3nedenHs epexmusHo2o
3axucmy YugiibHUX npae i 3aKOHHUX IHmepecis.

KurouoBi cjioBa: HOpMH TpaBa, Cy0’ €KTHBHE IUBLIBHE MIPAaBO, IIPABOBE PETYITIOBAHHSA, CTaIii
NPaBOBOTO PETYJIOBAHHS, 3aXUCT Cy0’ €KTUBHUX LIUBIJILHUX IIPaB, CIIOCOOM 3aXUCTY TpaBa.

Anexceit Arexcanaporuu Kor

Omaea npo6aem wacmmozo npasa

Hayuro-uccaegosamenvckuii uncmumym 4acmuozo npasa u npesnpuHUMAamenbcmea
Hauyuonanvnoii akagzemuu npasosvix nayx Yxpaunot umenu axagemuxa @M. I. Bypuaxa
Kues, Yxpauna

3AIUHUTA CYBbEKTHUBHbBIX I'PAIKJAHCKHUX ITPAB
B MEXAHH3ME I1PABOBOI'O PEI'YAUPOBAHHA

AHHOTaNUsI. B cmamve ocywecmeaiena nonblmka ucciedo8anust cnocobos 3auumol CyoveK-
MUBHBIX NPAB 8 MEXAHUZIME NPABOBO2O pe2yiuposanus. Packpvimo nonsmue mexanuszma npaso-
6020 pe2yIuUpoOBaHUsl, U3YUeHbl NOOX00bl K €20 MOIKO8aHuio. B npoyecce uccnedosanus oviiu
6bl0ENeHbl CMAOUL NPABOBO2O PESYIUPOBAHUSL U 0DO3HAYEHbL INEMEHNbl, XapaKmepHvle 05
Kascoou uz smux cmaouil. IIpoananuzuposano 3aKoHo0amenbcmeo Yxpaunsvi OmHoOCUmMenbHo
onpeoeneHus NPABosbiX HOPM U CNOCOO08 OCYUeCMEIEHUsL CYObEKMUBHBIX NPAG, PACCMOMPEHbL
KOHKpemHble Ciydau no 0003HAYEHHOU meme 6 YKPAUHCKOM cyoonpouszsodcmee. Onpedeneno,
umo 3auuma cyOvbeKmueHbIX nPas 3a6UCUm On CMaouu OCYWeCmaienus Jmux npag u ucnoi-
nenus 06s3annocmet. Coenan 661600 0 MOM, YUMo CyOeOHas 61aChb UMeem peuiaioujee 3Have-
Hue 0711 opMupoB8aHuUs NPAKMUKY obecneuenus 3P Gekmueroll 3auumsl eparicOaHCKUx npas
U 3AKOHHBIX UHMEPECO8.

KuroueBble cJ10Ba: HOPMBI IPaBa, CyObEKTUBHOE IPAYKIAAHCKOE MPABO, IPABOBOEC PETYIHUPOBA-
HUE, CTaJIUU [IPABOBOTO PETYIMPOBAHMUS, 3aIIUTA CyObEKTUBHBIX I'PAKIAHCKUX MIPAB, CIIOCOOBI
3aIlMTHI IIpaBa.
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BCTYIIL

TpuBanmii 4ac 3arabHOTEOPETUYHI Ta MTUBLTICTUYHI TOCHIKEHHS KOHIIEHTPYBAJINCS
Ha BU3HAYCHHI MPaBOBOi MPHUPOAM, BUSBJICHHI XapaKTEPHUX O3HAK Ta 0COOIUBOCTEH
OKpeMHX HayKOBUX KaTeropiil, TaKux sK HOpMa IIpaBa, IIPaBOBIAHOLICHHS, [IpaBa Ta
000B’SI3KHU, FOPUNYHI (haKTH, CAHKIIi, BIAMOBIAANBHICTH TOMIO. L5 TeHaeHITIsSI 3yMOB-
JIeHa MTOTPeOOT0 BUPITIICHHS HAHOUTBIT HAraIbHUX MTUTaHb, BUSBIICHUX IIPaB0O3aCTOCOB-
HOIO MIPAKTHKOIO.

Bonnowac y TakoMy mociiHAIIBKOMY (hOpMaTi HEMOXKIIMBO OMHHYTH YBaroko CHC-
TEMHI 3B’ SI3KH MK OKPEMUMH IOPUANIHIMH KaTeropisiMu. AHali3 TPaBOBIAHOCHH CBifI-
YHUTH TPO T€, IO BOHH € PE3yJIbTaTOM BIUIMBY HOPMH MpaBa Ha CYCHIIbHI BiJIHOCHHH.
PerynsTuBHMIA BIUTMB HOPMU TIpaBa, NPUBEACHHS 11 B /110 OB’ SI3YE€THCS 13 KOHKPETHUMHU
XKHUTTEBUMHU OOCTaBHHAMH (}OpI/I,E[I/I‘lHI/IMI/I (axTaMn), sIKi «3aMycKaloTh» BUHUKHEHHS
cy0’ €KTMBHHX TIPaB Ta 000B’A3KiB. X MOpyIIEHHS MPUBOIMTE 10 3aCTOCYBAHHS CAHKILi
IIPaBOBOi HOPMH 200 1HIINX 3aX0/iB pearyBaHHs, 3a0€311EYEHNX MOXKIIMBICTIO BUKOPHC-
TaHHS 3aXOJIiB JIEPKABHOTO TPHMYCY, 110 € XapaKTePHUM [T TO3UTHBHOTO Tipasa [1].

Kputnuna Maca nogiOHUX BUSIBICHUX 3B SI3KiB MIXK KJIFOUOBUMH IIPAaBOBUMH KaTe-
rOpisSIMU MiIIITOBXHYJIA HAYKOBIIIB 10 TOCTAHOBKH IMUTAHHS MPO MEBHY CUCTEMY 3aC0-
0iB BIIMBY ITpaBa Ha CYCIIbHI BiTHOCHHHU. Lle 1aBamo MOXKIUBICT PO3IIISAATH ITPABO
B JIMHAMIIIi, JIOCJTIIUTH MOTO B aCIEKTI HAHOUIBII JIEBOTO COIIAIBHOTO PEryJsTopa,
B1JIOMOTO JIONCTBY [2].

He Bunanxoso JI. C. SIBu4 cTaBUTh NUTAaHHS PO HAJIEKHE PO3YMIHHS [IpaBa yepe3
MeXaHi3M Horo mii. [IpaBo He Mae KOTHOTO CEHCY, SKIIO HOTO TIOJI0KCHHS HE 3HAXO/ISATh
@
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CBO€T peasizartii B JiSUTBHOCTI JIFOAEH abo 1X opraHizalliif, y CyCIJIbHUX BiTHOCHHAX.
HeMmoxmiBO 3p03yMiTH MpaBo, SKIIO BiJBOJIKATHCS BiJ MEXaHi3My HOTO peamizariii
B )KHTTI cycmiibeTBa. Lle He mpuMeHIIye 3HaueHHS 3aKOHO/IABCTRA, 3aKPITNICHUX HUM
TIpaB Ta 000B’S3KiB, ajie 3MYIITY€E IOPUANIHY MPAKTUKY i TEOPIr0 MOCTIHHO 3BUTHHATH-
Cs1 BiJT IOTMaTHU3MYy, BUCHOBKIB 1 3asIB, III0 HE BIMOBIMAI0Th AificHOCTI. CII0BO 3aKOHO-
JIaBIIST 200 PIMICHHS Cydy HE € CAMOITIJITIO, & JIUIIE 3aCO00M IS TOCATHEHHS COIialTb-
HorO pesynbrary [3]. Lle miarBeppkye, o mocTaHOBKa IMUTAHHS TTPO OCOOIUBI 3acai,
3aKOHH, MEXaHI3MH [Iii MpaBa HE € YAMOCH BUMIAIKOBUM, aji¢ JIOTIYHUM HACITiIKOM
PO3BHUTKY 3arajbHOIPABOBOI Ta MUBITICTHYHOT JOKTPUHH [4; 5].

1. MATEPIAJIM TA METOIHU

TepMmiH «MexaHi3M» CTOCOBHO BIUIMBY IpaBa Ha CyCITUIbHI BI/IHOCHHHU 1€ HA ITOYaTKy
70-x pp. XX crt. Buepuie BukopuctaB M. I'. AjexkcanapoB ajisi XapaKTEpUCTUKH OCHOB-
HUX €JIEMEHTIB MMPAaBOBOTO perymoBaHHsA [6]. [Ipu npoMy, KpiM CyTO TEXHIYHOTO 3Ha-
YEHHS [IbOTO TEPMiHa SIK aHAJIO0Ta «MAIIUHWY, i1 MEXaH13MOM PO3YMIIOTh:

— IIEBHY BHYTPILIHIO CUCTEMY;

— yCTpiii, IKMil BU3HAUA€E MOPSIIOK TOTO YU 1HIIOTO PI3HOBUAY IiSUTBHOCTI;

— TOCJIIOBHICTH CTaHiB, MPOIECIB, M0 BU3HAYAIOTh CO00I0 SKY-HEOYIh Hito,
sBue [7; 8].

TakuM YMHOM, MU MOXKEMO CTBEp/XKYBaTH, 110 HE TEXHIYHE 3HAUYCHHS BKa3aHOTO
TEpMiHa, a caMe MOKJIMBICTh HOTO BUKOPUCTAHHS JIJIsl [IO3HAYEHHSI TIEBHOTO TIPOIIECY,
Ji1 IHCTPYMEHTY B AMHAMIYHIM XapaKTEPUCTHLII 3yMOBIIIOE iHTEpeC MPaBHUKIB. 3 I[bO-
r'0 BUIUIMBA€ METa CTATTi — JOCIIAUTH MEXaHi3M IIPaBOBOIO PEryJIOBaHHS Ta BU3HA-
YHUTHU CIIOCOOM 3aXUCTY Cy0’€KTUBHHX LUBITBHUX TPaB.

Jist TOCSITHEHHST METH TOCTIIKEHHS 3aCTOCOBAHO Psii TEOPETUYHHUX METOMIB. 30-
Kpema, OyB IPOBEICHHUI TEOPETHUHUI 1 PETPOCIICKTUBHUI aHaJli3 HAKOIIMYCHHX TPaLlb
MIPOBIAHMX HAYKOBIIIB 3 JaHOI TeMaTHKH. Lle 103BONMIO IPOCTEXNUTH €BOIIOLIIO TTiJI-
XOMIB 10 BU3HAYCHHS 1 TIIyMadeHHsI MEXaHi3My MPaBOBOI peryJsllii, loro cramiii Ta
OCHOBHUX CKJIQ/IOBHX €JIEMEHTIB. 3a JJOIIOMOT0I0 HOPMATHBHO-TIPABOBOTO ITiAXOY OyII0
ITpoaHaJIi30BaHO 3aKOHOABY1 JOKyMEHTH, 30kpeMa L{nBinpHII KofieKe YKpaiHu (mari —
LK VYkpaiuu) [9]. BuaineHo okpemi cTaTTi CTOCOBHO BU3HAYCHHS CY0’ €KTHBHOIO
mpaBa Ta croco0iB Horo 3axucty. L{iHHUM xepenom iHGOpMaIii cTanu MOCTaHOBU
Bepxosnoro Cyny Ykpainu Ta Bumoro rocrogapcskoro cyay YKpainu, ki Ha KOHKPET-
HUX NPUKIaJax J03BOIMIM OXapaKTEPU3yBaTH MIPUHIHIIN 3aXUCTY Cy0’ €KTUBHHX LIU-
BUIBHHX TIPaB B YKpaiHCbKOMY CynoIrHCTBI [10—16].

2. PE3VIIBTATHU TA JUCKYCIA

2.1. [lonamms mexanizmy npagoeoco pe2ynro8anHs

Xoda MOHATTS MeXaHi3My IPaBOBOTO PETYIIOBAHHS 32 OCTAHHI JECATHIITTS CTAJI0
3arajJbHOBU3HAHMM 1 B T€Opil Mpasa, i B Taly3eBUX HayKax, IHKOJIM 3yCTPIYalOThCA
TIeBHI 3arepedcHHs oro mominsHOCTI. Tak, JI. O. KopueBHa BBaxkae, mo B yMOBax
@
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TyMaHiTapu3arii TCOpeTUIHNUX 3HaHb PO JepkKaBy U MpaBO TaKWH MEXaHICTHIHUH
ITiJIX1JT IO TIPaBOBOTO PETYIIIOBAHHS BUKJIMKAE CYMHIBU, OCKUIbKM 0araro B YoMy 3a-
CHOBaHUI Ha OCOOMMBOCTAX PAASHCHKOI HAYKH, TPAIUIIITHO OPIEHTOBAHOI HA IPUYHH-
HO-MeXaHi4He O0aveHHs cBiTy. Ha qymMKy mOCTiHUIN, Y CY9acHUX YMOBaX BHACIIIOK
OHTOJIOTIYHOT PEBOJIONIT B HAyIli Ta OB’ I3aHOI 3 HEIO TYMaHiTapu3allii TeOPETUIHNX
3HAaHb MEXaHICTHYHUH MiJXi] Y TPABOIIi3HAHHI € CIIPOIIEHHUM, a OTKE, i HEIOCTATHIM
[17]. He 3ynuHSrO4YKMCH Ha ACTaIbHIH OIIHIII 3a3HAYEHOI ITO3UILiT, ABTOP KOHCTATYE, 1110
TaKi MMOTJIS AN TMTOOAMHOKI H y IIJIOMY HE BITUBAIOTH Ha MTOIIMPEHHS ITi€T KaTeropii, sika
OpraHiuHO BBIHIILIA B HAYKOBHH OOIT.

Sk BigzaagaB C. C. AnekceeB, TOHATTI MEXaHI3My PABOBOTO PETYIIOBAHHS A€
MOJKJIMBICTh HE TiJIBKH 310paTH pa3oM SBUIIA MIPABOBOI AIMCHOCTI (HOPMH, TIPaBOBiI-
HOCHHHU, IOPUIMYHI aKTH) i BA3HAYHUTH iX SIK IUTICHICTD, & i YIBUTH 1X Y «IIPaIFOI04O0-
My», CHCTEMHO-THHAMIYHOMY BUTJISAI, STKAH XapaKTepU3y€e pe3yIbTaTHBHICTh TPaBO-
BOTO PETYIIOBAHHS, HOTO 3AaTHICTh TaPaHTYBATH 3 IPABOBOTO OOKY AOCSTHEHHS LIIEH,
MTOCTABJIEHUX 3aKOHOJABIIEM; BHCBITJIIMTH Y 3B 53Ky 13 MM crienudivyai $yHKmii, SKi
BHUKOHYIOTB Ti UM 1HIII IPaBOBI SIBUIA Y MPAaBOBil CHCTEMIi, MPOAEMOHCTPYBATH MiXK
c00010 iX 3B’s130K Ta B3aemoito [18].

Ha nymky B. C. KoBanbchKoTO, TOHATTS «MEXaHI3M MPAaBOBOTO PETYIIOBAHHSDY CITIJT
BU3HATH BAAJINM, OCKITBKH YCTaJICHE 3HAYCHHS CII0BA «MEXaHi3M» y3TOIKY€EThCS 3 TAMHU
SIBUIIIAMH, SIK1 HAYKOBIII TIParHyTh IMEHYBATH TIPH TOCITIPKEHH] TIPaBOBOTO BIUTHBY Ha
cycninbHi BizHOCHHH. Cepes 1HIIOro MOXKHA IMOTOJUTHCH, IO MEXaHi3M IPaBOBOTO
peryioBaHHsI Ja€ 3MOTY TIIMOIIE Mi3HATH crieu(iKy 00’ €KTIB 1 BiTHOCUH PEryIOBaH-
Hs, X CIUIBbHI Ta BiAMIHHI CKJIaJI0Bi, 0COOJMBOCTI IIPAaBOBOTO BILTUBY Ha CYyCITUIBbHI
BimHOoCcHHH [19].

Tax, C. C. AnexceeB, KU HAUTPYHTOBHIIIIE JOCII/KYBaB KaTeropito MeXaHi3mMy
MIPaBOBOT'O PETYIIOBAHHS, 3ayBasKyBaB, 110 i/l UM MOHSATTAM CIIiZl PO3YMITH BCIO CY-
KYITHICTh IOPUAMYHUX 3aXOAIB y iX €IHOCTI, 32 IOMOMOTOI0 SIKUX 3a0€3MeuyeThCs
MIPaBOBUY BIUIMB HA CYCHiIBbHI BigHOCHHU [20]. 3BHUaiiHO, IMicis MOSBH HaBEIEHOTO
BU3HAYCHHS 311HCHIOBAIUCS CIIPOOU HOTO MOAAIBIIOT0 PO3BUTKY, YTOYHEHHS, a 1HOI
HaBiTh icTOTHOT 3MiHH. 30Kpema, Ha aymMKy C. O. IlorpiGHoro, MexaHi3M IpaBOBOTO
pErylioBaHHS € MOCTiAOBHUM JIAHLIOTOM 3MiHH OKPEMHUX MPaBOBHX SBUII: HOpMa
TIpaBa, Mo PETYIIOE ITUBUTLHI BITHOCUHY, — FOPUINIHUHN (PaKT — IIpaBa Ta 000B’ SI3KH —
peasizaliis UX NpaB i BAKOHAHHS 000B’S3KiB, a 32 HEOOXiTHOCTI — TAKOXK 3aXUCT I10-
pyuIeHoro mpasa 4u inTepecy [21]. ABTOp KOHIIEHTPY€E MaKCHMaJIbHY yBary came Ha
JUHAMIYHINA XapaKTEepPHUCTHUIl SBHINA 13 BU3HAYEHHSM OCHOBHHUX IPOMDKHUX ITYHKTIiB
foro nii (MoCTymaabHOTO PyXY).

O. B. Maipko ponoHy€e po3nIsiIaTH MEXaHi3M IIPaBOBOTO PETYIIOBAHHS K CHC-
TEeMy MPaBOBUX 3ac00iB, OPraHi3oBaHUX HAMOLIBII MOCTIIOBHO 3 METOIO TIOIOJaHHS
TIEPEIKO/I, 110 iICHYIOTh Ha MIIAXY 3aJI0BOJICHHS iHTEpeCiB cy0’ekTiB mpasa [22]. Ha
JYMKY aBTOpa, IIe € KOPOTKOIO (hOPMOIO PO3yMiHHS MEXaHI3My IPAaBOBOTO PETYTFOBaH-
Hs. HaBpsiji 4yu BUIpaBIaHUMU € MPOIO3HUIIIT 3BEJACHHS HOT0O TUILKH JIO MOJI0JIAHHS
@
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TIePETIKOT, OCKUTHLKH 1€ TTIOHTTS BKITIOYAE B ce0e TakoX 1 0€3KOHMITIKTHHHN pyX BTLUICH-
HsI IPUITUCIB IOPUINYHOT HOPMHU B CYCITIIBHE HKUTTSI.

Icaye i panukanbae epeocMucienns miei kareropii. P. b. [lumka ta O. P. [um-
Ka pPO3yMilOTh MEXaHi3M IPaBOBOTO PETYITFOBAHHS IIMBUTHHUX MIPABOBITHOCHH SIK TTEPE/I-
OaveHi HOpMaMH ITpaBa KOHCTPYKIIii BU3HAYABHUX JIJIsl IIUBIIBHOTO MPaBa MPaBOBUX
IHCTHUTYTIB (TIpeAMET i METOJI, 3aCa¥ ITUBLITHPHOTO 3aKOHO/IaBCTBA, ITiJICTABH iX BUHUK-
HEHHSI, TPABOBE CTAHOBHUIIEC YYAaCHUKIB, MPABOBUH peXHUM 00’ €KTiB, Miclle Ta 4ac
3MICHEHHS TIpaB i BUKOHAHHS 000B’SI3KiB), SIKi BU3HAYAIOTH JOIYCTUMICTh, BUJ Ta
3MiCT OuX npaBoBinHocuH [23]. [Ipu nboMy HaBiTH caMi aBTOPH BiJI3HAYAIOTH HEOPAH-
HApHICTb TAKOIo MiAX0Ay 10 JAe(iHIIii JOCTIKYBAHOTO TOHATTS W 3alpPOIIYOTh J10
JIUCKYCIi 3 I[LOTO TIPUBOLY.

OTxe, HAyKOBISIMU OYJ10 3alIPOMOHOBAHO 3HAYHY KiJIbKICTh BU3HAYCHb MOHSTTS
MeXaHi3My IIPaBOBOTO PETYIIOBAHHS, OHAK BCl BOHH B LIJIOMY 3aJIMIIAIOTHCS B MEXKaxX
3aranpHOro po3yMinns wiei nedininii C. C. AnekceeBa, sika Oyna copuiiHsaTa i B cydac-
Hil BITYM3HSAHIA nuBimicTHi [24].

2.2. Cxnaoosi yacmunu Mexamiamy npasoso2o pecynioeanHs;

[IuTaHHS BU3HAYCHHS CKJIAIOBUX MEXaHI3MY MTPABOBOTO PETYITIOBAHHS K IOPUINIHOT
KaTeropii JI0Ci 3aJIMIIAE€THCS IUCKYCIHHUM 1 HEe 3HAXOUTh OJJHOCTAHHOTO CIIPUIHSITTS
B Haymi. C. C. AnekceeB BU3HAUae HOTO €IEMEHTH Uepe3 aHali3 CTalildl mpaBOBOTO
perynoBaHHS:

1. Ilepma crafmis — periaMeHTallisl CyCHiJIbHUX BIAHOCHH, SIKi MOTPeOyIOTh I0pH-
JUYHOTO OTIOCEPEIKyBaHHS.

2. [pyra crafist — Aist OPUIANYHUX HOPM, 1[0 CIPUYHHSE BAHUKHEHHS 200 3MiHY
MIPAaBOBUX BITHOCHH (Cy0’€KTHBHHUX IOPHANYHHUX IPaB Ta 000B’A3KiB KOHKPETHHUX
oci0).

3. Tpets cTanis — peanizaiis IOPUIAIHAX TPaB Ta 000B’SA3KiB, KOJIM TPAaBOBE pe-
T'YITFOBaHHS J0CATAE CBOIX I[JIeH 1 BTUTIOETHCS Y TIOBEIHIII KOHKPETHHX 0Ci0.

Lum cranisM mporecy mpaBoOBOTO PErylIOBAHHS BiJIMOBIAAIOTh TPH OCHOBHHX
€JIEMEHTH: IOPUANYHI HOPMH, MTPABOBITHOCHHHM, aKTH peajizallii cyd eKTUBHUX IpaB
Ta IPUIXYHUX 000B’SI3KIB; a TAKOXK J[Ba JIOJATKOBUX — IPAaBOCBIJIOMICTh 1 IIpaBOBa
KYJBTypa, SKi 3aiiMatoTh crienndidae Micie B MeXaHi3Mi, He BUCTYHAIOTh OKPEMOTO
JIAHKOIO, & MAIOTh 3araJibHe 3Ha4eHHs W JJOTUYHI JI0 BCiX CKIIAJOBUX MexaHizmy [20].
Bru3bky TOUKY 30py Ha CTaJlii MEXaHi3My IIPABOBOI'0 PETYJIFOBAHHS Ta HOTO €JICMEHTIB
BiIoOpaskeHO B Cy4acHiii BITYM3HAHIN Teopii mpasa [25].

Bonnouac cam C. C. AnekceeB y nMogaibUIuX JOCTIHKEHHSX JICIIO JIOTIOBHIOE CBOIO
ro3utito. KpiM Ha3BaHUX BHINE TPHOX CTAMil 1 BIATIOBIAHUX €JIEMEHTIB MEXaHi3My,
BUHHKAE 1oTpeda B TOAATKOBiH, (akyabTaTUBHIN 4eTBEPTiH crafii, sika abo mepenye
BHHUKHEHHIO IIPAaBOBIHOCHH, a00 MOKJIMKaHa 3a0e3MeYnTH iX peanizamiro. Lle cramais
3aCTOCYBaHHS IPaBa, sIKa XapaKTepU3y€eThCs THM, IO BIIAHHIA OpTaH (MepeayciM cy)
BUJIA€ BIIAJHUI 1HIUBIIyaibHUI akT. JaHiil cTajil BiJNOBIIa€ YETBEPTUI €IIEMEHT
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MEXaHI3My MPaBOBOTO PETYIIOBAHHS — IHAWBIAya bHI MPUITACH 3aCTOCYBAHHS IpaBa
[18]. st mo3uwis Oyna minxTpumana i y BITYM3HAHIN Haywi [26; 27].

Y HayKOBiH JIiTeparypi HEOTHOPA30BO MPOTIOHYBATIOCS TOTIOBHUTH YH 1HIITUM YHHOM
3MinuTU chopmynboBani C. C. AneKCeeBUM MiAXOIH 10 BU3HAYCHHS CKIIaJJOBUX MEXa-
Hi3My TpaBoBoro perymopanHs. Tak, 0. 1. ['peBIoB BBaykae MOXKIMBUM OKPEMO BH/Ii-
JUTH Y BKa3aHOMY MEXaHi3Mi Cy0’€KTiB IpaBa:

— IOpUINYHI (aKTh;

— IIPaBO3aCTOCOBHY IPAKTHKY ¥ aKTH 3aCTOCYBaHHsI 1IPaBa;

— JISUTBHICTD CHIELiaJIbHUX OpPraHiB 100 y3arajibHEHHs 3aKOHOAABCTBA Ta HOrO
pO3’SICHEHHS;

— NiATBHICTh YYEHUX-IOPHUCTIB 3 aHAJI3y Ta KOMCHTYBaHHS OCHOBHUX 3aKOHOMIp-
HOCTEH MPaBOTBOPUOCTI Ta MpaBopeaizallii;

— TPOMAICHKY AYMKY TIPO TIPaBO 1 YMHHE 3aKOHOMABCTBO [28].

[Humii HaOip eneMeHTiB MPONoHyBaB BU3HAUNTH A. M. BacunbeB, skuii BUILISE:

— TIPaBOBI MPHUHIINIIN;

— IPaBOTBOPYICTH;

— IpaBOBi HOPMH;

— IOpUANYHI (DaKTH;

— IpaBOBiIHOCHHH;

— Cy0’€eKTHBHE TIPaBO;

— OPUIUYHUN 000B’S30K;

— IHIWBIAyaJbHI aKTH peajizalii mpas i 000B’3KiB;

— TIpaBonopsiiok [29].

O1iHIOKYN HaBEJICHI MPOIO3UILii, CJIiJ] 3a3HAYUTH, 10 YacTO JIO CTaJil Ta ele-
MEHTIB MEXaHi3My NPABOBOIO PEryJIIOBaHHS BKJIIOYAE€THCS 3aHAATO LIUPOKE KOJIO
SIBHILI, 5IK1 Oe3M0CepeIHbO HE CTOCYIOTHCS BIPOBAKEHHS 00’ €KTUBHOTO TIpaBa B pe-
anpHe XKUTTA. He 3amepedyiodn BaXIIHBOCTI TiSITBHOCTI CIIEIIAIBHUX OPTaHIB 010
y3arajbHEHHS 3aKOHOJIaBCTBA Ta OT0 O3’ ICHEHHS, AISUTLHOCTI TPaBO3HABLIB y ce-
pi aHaizy Ta KOMEHTYBaHHS OCHOBHHMX 3aKOHOMIPHOCTEH MPAaBOTBOPYOCTI i mpaBo-
peamnisanii, TpoMaACchbKOl AYMKHU PO IPaBO i YMHHE 3aKOHOAABCTBO, HABPS YU J0-
LiJIHHO Ta OOTPYHTOBAHO BU3HABATHU iX €IEMEHTAMU MEXaHi3My MPaBOBOTO PETyIIo-
BaHHS, OCKIJTEKU 0€3M0CepeaHRO YV MPAaBOBOMY PETYIIOBAaHHI BOHU YUacTi HEe O€pyTh.
3raganuii A. M. BacuiibeBUM MpaBOMOPSIOK € y3arajlbHEHOIO KaTeTOPi€ro, BKIOUAE
B ceOe MpaBOBI HOPMH, aJie HE € IHCTPYMEHTOM ix peamizarii [29].

LlikaBe i MUTAaHHS OPO TE, YU BXOASATH JI0 CKJIaI0OBUX MEXaHi3My IIPaBOBOIO pery-
moBanHs opunnuHi Gaktu. O. O. KpacaBunkoB 3a3Havae, 1110 BOHH SBIISIOTH COOOI0
(hakTH peanpbHOI MIHCHOCTI, 3 HASIBHICTIO YH BiJCYTHICTIO SKUX HOPMHU ITUBLITHHOTO
MpaBa MoB’sI3YIOTh IOPUINYHI HACTIIKMA, TOOTO BUHUKHEHHS, 3MIHY UM TPUITHHEHHS
Cy0’€KTMBHUX NHUBINBHHUX TpaB Ta 000B’A3KiB (IMBINTBHUX MPaBOBIAHOCHH)
y mpaBocy0’ektHUX 0ci6 [30]. Takum unHOM, FOpUANYHI QakTH OE3MoCcepeHbO CTO-
CYIOTBCSl MEXaHi3MY ITPaBOBOTO PETYIIIOBAHHS, aJ[KE CaMe 3 IX HasIBHICTIO MIOB’ SI3YETHCSI
@

88



Bicuuk Hauionaabnoi akagemii npaBosux nayk Ykpainun Tom 25, Ne 2, 2018

PETYIATUBHUN BIIJIMB HOPMH IIpaBa, sIKa IPUBOJUTLCS B Jit0 a00, HABIIAKH, IPUIIUHSIE
IO Y1 3MIHIOE XapaKTep 3aJIeKHO BiJl MOSBH YU MPUIIMHEHHS! IOPUANYHOTO QakTy. 3 iH-
moro 00Ky, Taki ()akTh € 00CTaBHHAMH PEeaibHOTO (MaTepiajbHOIO) )KUTTS, BOHH 3aJIH-
LIAI0THCS 30BHILIHIMY U1 HOPMH IpaBa i MPaBOBOIO PETyIIOBAHHS SIK TAKOTO i HE BU-
CTYNArOTh MPOBIJIHUKOM BOJII 3aKOHOJABIIS II0/I0 KOHKPETHHUX JKUTTEBUX BiJTHOCHH.
O. O. KpacaBuuKkoB cIpaBeIJMBO HAroJIONIYBaB, 110 HOPMa IpaBa MOXE BCTAHOBUTHU
000B’SI3KOBICTh (MOXKIIMBICTD) Ti€l UM 1HIIOI MOBEAIHKU OCi0, a 10 CTOCY€EThCs (PaKTiB
peanpHOI MIWCHOCTI, TO BOHA 1X MOke TUTbKkH mepenbauntn [30]. Ilicas mpuBeneHHs
HOPMH B J1i10 (DYHKIIIs OPUANYHUX (aKTiB y IIPOLIEC] MPABOBOTO PETyIIOBaHHS Ha LILOMY
3aBEpIIYETHCS. A TOMY BKIIIOUCHHS FOPHIMIHOTO (DAKTY JI0 MEXaHI3My TIPAaBOBOTO pery-
JIFOBAHHSI SIK OKPEMOTO €JIEMEHTY PO3ipBe JIOTIUHUH JIAHLIIOT CTaAil IbOTO MEXaHi3MYy,
00’€THAHUI y CHCTEMY 3a KPHTEPIEM MOCIIOBHOCTI BIIPOBaKCHHSI y ()aKTUUHY TTOBE-
JIHKY 0Ci0 BOJII CYCITIIBCTBA (B 0CO01 3aKOHOMABITS ), BUPAXKEHOI Y IpaBoBii HopMi. Tum
Oinbplle M0 MosiBa IOPUANYHOTO (PaKTy MOXKIMBA Ha KUJIBKOX CTaTisX MEXaHi3My.

YpaxoByrodn HaBeeHe, MOJKHA BIH3HATH OUTHIT TTociTigoBHUME moryisian C. C. AJek-
CeeBa Ha CTafil Ta eJIEMEHTH MEXaHi3My NPaBOBOIO PEryNIOBAHHS, OCKIIBKH BOHH
TOYHINIE BiIOOpayKaroTh KIIFOYOBI eTanu peaiizaiii 00’ €KTHBHOTO MpaBa B CYCHIILHO-
MY JKHUTTI.

2.3. Lueinvui npasa ma ix 3axucm y Mexauizmi npagogo2o pecynio8anHs

[IpaBoBe perymnroBaHHs B HAHOIbII 3araTbHOMY PO3YMiHHI IIepeadadae BIOPSAKYBaH-
HsI CYCHUIBHUX BIJIHOCHH Yepe3 BIUIMB Ha MOBEAIHKY Jitogei. J{ist Toro 100 npuBecTu
AKTHBHICTh JIFOJIMHU Y Bi/IMOBITHICTH 13 IEBHUMH YSBJICHHSIMHE PO HeoOXiAHY (OakaHy)
MOBEIHKY B KOHKPETHIN CUTYyaIlil, MepIIiM KPOKOM Ma€ cTaTu GopMyItOBaHHsI OpieH-
THpa — MOJIENI TIOBEIIHKY B MEXaxX BiJMOBIAHOT cuTyartlii. ToMmy 3po3ymiJio, 0 MepIioko
CTaJi€r0 MEXaHi3My LMBLIbHO-IIPABOBOTO PETYINIOBAHHS BU3HAIOTHCS (POPMYBAHHS Ta
TSt FOPUIUIHAX HOPM.

Cama no cobi HOpMa ITpaBa € JUILE MOJCIUTIO JIIOACHKOI aKTUBHOCTI. BoHa € 3a-
raJbHUM TPABUIIOM, MPHUITMCOM JiSITH TICBHUM YHHOM Yy TICBHIM (akTUYHINA cUTyamil
1 TOMy He MOXe aJpecyBaTHCs iHAuBiMyaizoBaHo. Lli mpumuicu 3BepHYTI A0 BCiX
1 KO)KHOTO, UMl TIOBEIIHKA ITiJ[IIaIae i1 Jito BianosiaHoi Hopmu. Ha naniit cranii e
HEBIJIOMO, XTO 13 Cy0’€KTIB TiAmagaTuMe i [it0 JaHOI HOPMH TIpaBa i B3arajii ud BU-
HUKHE XKUTTEBA CUTYallisl, HA BPETYIIOBaHHS KO BOHA CIIPSIMOBaHA.

OueBu/IHO, 110 32 HASBHOCTI HOPMU TIpaBa MOJANIBIIAM KPOKOM Ma€ OyTH iHIHBI-
Iyaji3anis ii perynsaTHBHOI 11ii, TOOTO peanbHe 3aCTOCYBaHHS JO KOHKPETHOT KHUTTEBOL
CHUTYyallii Ta KOHKPETHHUX Ccy0’ ekTiB. TakuM YMHOM, Ha Wil cTaii IMBIILHO-IIPABOBOTO
peTYIIOBaHHS SKpa3 1 BiAOYyBa€ThCS IHIWBIMyaTi3allis dii MpaBOBOI HOPMH Yepe3 BH-
3HAUEHHS TOT0, XTO BUKOHYBaTUME BiJIIOBIAHI IPaBUIIa 1 K caMe.

[IpaBoBe HTTS Ta BECh PETrYJISTUBHHUIN BIUTMB HOPMH TIpaBa BiJI0YBAIOTHCS B MEXKaX
MIPaBOBIAHOCHH, TOOTO KOHKPETHUX CYCHIUJIbHUX BiTHOCHH, YPETYIbOBAHUX HOPMOIO
rpaBa. Hopma npaBa cama 1o co0i He MOYKe HaIlTUTH Cy0’ €KTIB IpaBamMu Ta 000B’ sI3KaMu
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YU 3BUTBHUTH BiJ TIPABOBOTO 3B’SI3KY, 110 BXKeE iCHYe. BoHa JIHIIIe CTBOPIOE IOPHINIHY
MOXKJIMBICTh BUHUKHEHHSI, 3MiHHU Ta IPUIMHEHHS [IMBUIFHOTO MPABOBIIHOILICHHS, YKa3y€e
Ha T1 KOHKPETHI yMOBH, 00CcTaBHHU ((PaKTH), 32 HASIBHOCTI SIKUX MPABOBUH 3B’SI30K MPHU-
XOIUTH y pyX. TaknuM YnHOM, HOpMa TIpaBa BUCTYTIAE SIK OJIHA i3 3d2AIbHUX HOPUOUYHUX
nepedymo6 BUHUKHEHHSI, 3MiHH Ta PUIMHEHHSI IUBIIBHUX MPaBoBigHOCHH [30].

3 MOSIBOIO B PEATTLHOMY JKUTTI IOPUANYHOTO (PaKTy peryisTHBHA JIis HOPMH TIpaBa
MNPUBOAUTH O BUHUKHEHHS KOHKPETHOr'O HUBIJBHOTO MPABOBIIHOMICHHS MiX
cy0’exTaMu. [HIMMMU cToOBaMH, y TIEBHUX 0Ci0 BUHUKAIOTH IpaBa Ta 000B’S3KH CTO-
COBHO KOHKPETHHUX 0JIar, 0 BUCTYNAIOTh 00’ €KTaMu IMBIILHUX MpaB. Taki nepeTso-
pPEeHHS CKJIaJaroTh 3MICT APYyTol cTajii MUBUIFHO-TIPABOBOTO PETYIIOBAHHS, HA SIKIN
BiIOyBa€THCS 1HIUBIAyai3alist MOZEIeH ColiaabHOI aKTUBHOCTI, 3aKJIa/ICHUX Y HOpMi
IpaBa, 1 BOHU CTAIOTh MOJICJISIMU TTOBEJIIHKA KOHKPETHUX CYy0’ €KTIB.

3BUYaitHO, 0 BU3HAYCHHS 1 (hiKcarlist TOTO, XTO 1 SIK caMe MMOBUHEH MIATH, HE ITPH-
BOJIUTH JIO0 TOCSITHEHHSI METH, 3apajd sIKOT HOpMa MaTepialbHOTO NpaBa BBOAMIIACS
B 1it0. OCKITBKH BCE MPaBoO CIpSIMOBaHE Ha BIOPSAIKYBAHHS peasibHUX Jiii abo 0e3i-
SUITBHOCTI 0Ci0, TPETHOIO CTAIE€I0 HUBITBHO-IPABOBOTO PETYIIOBAHHSA € 301HCHEHHS
Cy0’€KTHBHUX LUBUILHUX MPaB Ta BUKOHAHHS CY0’ €KTUBHUX IOPHIUYHUX 00OB’SI3KiB
BiJIMOBITHUMU Cy0’€KTaMH. 3a HAJICKHOTO 3MIHCHEHHS YyIIPABOMOUYEHUMH Cy0’ €KTaMu
[paB Ta BUKOHAHHs 00O0B’SI3KIB 1 AOCSATAETHCSI METa BCHOTO MPABOBOTO PETYIIOBAHHS
yepe3 BU3HAUCHWH MEXaHi3M, OCKUTBKH caMme Ha Il cTafii 3’ sIBIIE€ThCS Ta peaabHa
(bakTH4HA MMOBEIIHKA 0Ci0, HEOOXIHICTh SIKOT OyJa 3akiiaJicHa B HOpMI IIpaBa. 3a TBep-
mxeHHsIM FO. M. AHnpeesa, Ii€I0 TPETHOIO CTAMIEIO 1 3aKIHIYETHCS HOpMaJlbHA Mist
MEXaHi3My MPaBOBOTO PETYIIOBAHHS, aJKe 3a0e3MeuyeThcs OakaHa 3aKOHOJaBIEM
(daxTryHa noBeAiHKa cy0’ekTiB npasa [31].

BomHowac Take TBepIKCHHS, HA HAII IOV, He € KOpeKTHUM. CripaBii, MeXaHi3M
LUBLTBHO-IIPABOBOTO PETYNIOBAHHS CYCHUIBHUX BiIHOCHH BifoOpaskae Mpouec pyxy
3amporpaMoOBaHMX 3aKOHO/IABIIEM MOJIEJIeH MOBEAIHKHM Ta iX peajizailifo, 3pemToro,
B peaJibHiii MOBeiHII 0Ci0. BiH € mpaBOBUM SIBUIIIEM, sSIKE BKIIFOYAE B C€0€ MOYKIIMBICTh
BUKOPHCTAHHS PI3HUX FOPUINYHUX 3aCO0IB JIUIsl TOCATHEHHS KiHIIEBOT MeTH, 3abe3re-
YeHHSI KOHKPETHOI peabHOi OBEAIHKH cy0’ekTiB. OTHaK MOYKIIMBICTh BUKOPUCTAHHS
Pi3HUX 3aCO0IB /I JOCSTHEHHSI METU caMa 0 co0i He CBIUUTH PO T€, IO B OJTHUX
BHITAIKaX Ma€ MicIie HopMaIbHa ik MEXaHi3My, a B IHIITUX — aHOMaJIbHA. B ofHUX BU-
najKax MpaBoOBE PEryJIOBAHHS 3aBEPUIYETHCS HA TPETid cTalii, KONMM AOCATAETHCS
OakaHa MeTa: Cy0’ €KTHBHI IpaBa Ta 000B’ SI3KU 31HCHIOIOThCS Cy0’ €KTaMu Oe3 3acTo-
CYBaHHSI HUIMH JIOJIATKOBUX 3aXOJliB BIUIMBY. B iHIINX, Koim 3000B’s13aHa ocoda Bij-
XHJISIETBCS BiJ 3aporpaMoBaHoi HOPMOIO MTpaBa MOJENi TOBEAIHKH, MPOLEC MPaBo-
BOTO PETYITIOBAHHS IPOIOBXKY€ETHCS. Harmpukiam: 3acTocyBaHHS 3aC00iB IPAMYCY HE00-
XiJIHE B TAKUX Ta IHIIMX CXO)KUX BUMAJKAX:

— SIKIIO 0c00a MepemIKopKae Cy0’ eKTy MaifHOBHX MPaB IHTENEKTYaIbHOT BIaCHOC-
Ti y BUKOPUCTaHHI Bi/IMIOBITHOTO PE3yNBTaTy IHTEIEKTyallbHOI Y TBOPUYO AisUTBHOCTI,
He3Baxkarouu Ha mpunucH 4. 3 cT. 418 1K Vkpainu [9];
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— SKIIO NPOJAaBelb 3a JOTOBOPOM KyHiBJIi-IPOAaXy BCyleped npumnucam 4. 1
cT. 662 11K Vkpainu He niepeae MOKyILeBl BUBHAYCHHUH JIOTOBOPOM TOBAp;

— SKIIO XTOCh BTPYYA€EThCS Y CiMEiHE KUTTS (Pi3UYHOT 0COOH, HEXTYIOUU THUM
caMuM ToJiokeHHsAMH 4. 4 ct1. 291 TIK Ykpainu.

VYci HaBesieH1 cutyanii 00’ €IHy€e OJiHE — KOHKpeTHa (haKTHYHA MOBEIIHKA 0CO0U
He BiAMOBigae mpunucam npaBoBoi HopMmHu. Lle o3Hauae, mo Tpers cranis HUBiIbHO-
MIPaBOBOTO PETYIIOBAaHHS He Oyia peajizoBaHa y MOBHOMY 00Cs3i, Cy0’ €KTH MPaBo-
BIJIHOCHH BIAXUJIMJIACS BiJl MOJICJII IIOBEIHKH, BU3BHAYCHOT HOPMOIO IIpaBa. 3p03yMi-
JI0, 110 B TAaKMX BHIAJKaX NPaBOMOPSAOK mepeadayae MOXKIUBICTh pearyBaHHS Ha
(hakTHYHY CUTYAIli0 3 METOIO TIOBEPHEHHS Cy0’ €KTIB TIPaBOBITHOCHH /10 BUZHAYCHIX
MOBEJ[IHKOBHX CTAaHJIAPTIB, sIKi BIAOBIAIOTH HOPMI MpaBa, a00 MPUHANMHI 710 TaKoi
MOBEiHKH, fKa 37aTHA MPUBECTU O CKBIBaJCHTHUX KOMIICHCALIHHUX PE3yJbTaTIB.
YMOBHO Ka)xXy4H, 115 peaKIlis IPaBOMOPSIKY € HOPMAIBHOIO TI€F0 MEXaHi3My IHB1Ib-
HO-ITPaBOBOTO PEryJIIOBaHHS B YMOBaxX aHOMaJIbHOI (MPOTUIIPaBHOT) akTHUHOT 1O~
BEIIHKM KOHKPETHOT 0COOH.

Opnaxk ciig 3poOuTH neBHE yTouHeHHA. I myOniyHOTO MpaBa XapakTepHUM
€ HaJlaHHS y MPaBOBIIHOCUHAX MEPEBaKHOTO 3HAUCHHS Cy0’ €KTUBHUM 00OB’sI3KaM,
a He mpaBaM. OCTaHHi, 32 BEIMKUM PaxyHKOM, MOXKYTb OyTH OLJIbII BAAJIO OXapakTe-
pu3oBaHi Sk GYHKIT BIANOBIAHUX OpraHiB BIaau. HaTtomicTs y mpuBaTHOMY MpaBi
Ma€ Miclle IPUHIIMIIOBO 1HINA CHTYaIlisl, OCKIJIbKMA Ha MEPIIOMY MiCIli CTOSITh JIUC-
MO3UTHUBHICTH, BiJIbHE BOJEBUSBICHHA, CBOOOAA cy0’ €KTiB, MpUBaTHA iHiLiaTHBA.
OTxe, 3aBIaHHSAM TIpaBa B IIi cepi KATTEMISITHHOCTI CyCHITBLCTBA € JOCATHCHHS
KOHKPETHOT IMOBEAIHKY 3000B’s13aHOT 0COOH 3a YMOBH, SIKIIO IIbOTO Oakae ynpaBHe-
Ha cTopoHa. Lle o3Hauvae:

1. ITo-niepre, mo cy0’€KT IUBIILHOTO TIpaBa MOXE CaMOCTIHHO BYMHHUTH TIEBHI
JI03BOJICHI 00’ €EKTUBHHUM TIPABOM i1 3 METOIO TPUMYCUTH 3000B’s13aHy 0c00y BHKOHA-
TH CBili 000B’5130K. | 1151 MpaBoBa MOKIIMBICTH cama 1o co01 3a0e3Meuy€eThCs Aep:KaBHUM
MIPUMYCOM Yepe3 BH3HAHHS MPABOMIPHUMHU 3aC00IB CaMO3aXHCTy Ta BUKOPHUCTAHHS
3aXO0JIiB OIIEPATHBHOTO BILINBY.

2. [lo-npyre, cy0’€KT LMBUILHOTO MpaBa Ma€ TapaHTOBAHY MOXKJIHMBICTBH OIpa3y
3BEPHYTHCS JI0 PUMYCOBOI CHITH ACPKaBHOT BIIAIH 1 IEPEKIIACTH Ha Hel 3aBIaHHs T10-
BepHYTH (pakTHYHY MOBEAIHKY 3000B’s13aHOT 0COOM B MEXKi, epe1daueHi BCTAHOBJICHOIO
MOZIEIUTIO (HOPMOIO IpaBa Ha 3araJIbHOMY PiBHi Ta Cy0’ €KTUBHUM LIMBUIBHUM O0OB’I3KOM
Ha IHIUBITyaIbHOMY PiBHI).

JlocHipKyOUH 110 YETBEPTY CTalito mpaBoBoro peryiatoBanus, C. C. Anekcees Ha-
3uBac ii cTaiero 3acTocyBaHHs paBa. BoHa XxapakTepu3yeThCs TUM, 110 KOMIIETEHTHUH
BIIQIHUH OopraH (TIEpI 3a BCe Cy/A) BUIAE BIAIHHUNA 1HIUBIAyaTbHUN akT. Taki iHAWBI-
JyaJbHi MPHUITMCH 3aCTOCYBaHHS NpaBa € 00’ €KTUBHUMH pe3yJIbTaTaMu BIaHHUX Jii
CYZIB Ta IHIIMX KOMIIETEHTHUX OPraHiB, sIKi 320€3Meuy0Th peati3awilo BUMOT IOpUINY-
HUX HOpM [18].
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Y pamMkax MeXaHi3My IPaBOBOTO PETYIIOBaHHS IUBITRHUX BiTHOCWH Ha JaHIH
CTaii OCATaEThCS BIAMOBITHICTh (PAKTHYHOI MMOBEIIHKH 3000B’A3aHOT 0COOH Tepe/i-
Oadeniii HopMmoto mpasa Mozeni. Lliif MeTi y mpuBaTHOMY MpaBi CIYyTrye 3aXHCT
Cy0’€KTUBHUX IIUBIJIHLHUX TIPaB, SIKUH MMOBHICTIO peai3y€eThCs B MeXaxX JaHOT YeTBEp-
TOI CTaJil MEXaHI3My IIMBIJILHO-IIPABOBOTO PETYITIOBAHHSI.

3a3HauyMMO, IO 3aXHCT Cy0’ EKTHUBHUX IUBUTFHUX TPAB Y paMKax MeXaHi3My ITH-
BUJIBHO-TIPABOBOTO PETYJIIOBAHHS OB’ SI3aHUN 3 IHIIUMH CTaJisIMU HEPO3PUBHUMU
CHCTEMHHMH 3B’ sI3KaMU. 30KpeMa, TIpH MPUHHATTI Ta BBEACHHI B Jif0 HOPMHU TIpaBa
3aKOHOJIaBIIEM (DOPMYITIOEThCS 3arajibHe IPABUJIO MIOBEIIHKH 1 0pa3y X BU3HAYAIOTh-
csl criocoOu JOCATHEHHsI 0axaHoi (aKTHYHOT MOBEIHKH YYaCHUKIB CYCIUIBHUX BiJI-
HOCHH. Y JTaHOMY BHUITIQJIKy HEBAXKIIMBO, SKHM CaMe YHHOM OyJie JTOCATHYTO METH:
€IMHOI0 HOPMOIO MaTepiaJIbHOTO MTPaBa UM 31 3BEPHEHHSM JI0 1HIIUX cTaTel (ITyHKTIB)
HOPMAaTHBHO-TIPABOBOTO aKTa. Y BCIX BUIAKAaX HAIAHHS MPABIUTY TIOBEIIHKH 3arajbHO-
000B’3KOBOTO XapakTepy 3 HeOOXiHICTIO Tiepeidayae HassBHICTh CIIOCOO0IB MTPUBEICH-
HA (paKTHIHOT TTOBEMIHKU 3000B’13aHOI 0COOU JI0 BIAMOBITHOT MOCITI.

BinmoBimHi cUCTeMHI 3B’SI3KM ICHYIOTh TAKOX 31 CTAJI€F0 BUHUKHEHHS IUBITBHUX
[IPaBOBITHOCHH, 110 Tiepe0adae HaliJICHHs 0Ci0 Cy0 €KTUBHUMHU TpaBaMH Ta MOKJIa-
JIEHHs Ha IHINX cy0’ €KTUBHUX 000B’s3KiB. Sk crpaBemnmBo 3a3Hadae A. [ Spema,
Oy/ib-sike Cy0’€KTHBHE MPABO 3a CBOEIO CYCIUILHOK CYTHICTIO HE MOXe OyTH HEe3aXH-
meHuM. [IpaBo, 1o He 3aXHIIaeThCs, BTpadae CBOIO CyTHICTH [32]. [IpaBoBe peryimio-
BaHHS OyIb-IKUX CyCHUIbHUX BiJIHOCHH, OB’ si3aHE 13 MpouecoM TpaHchopmamii
MIPABOBUX MPHITKCIB Y IUIOMUHY (PaKTHYHUX CYCHUIBHUX BITHOCHH, Iependadae, mo
KOXKHE Cy0’ €KTHBHE IPaBO B pa3i HOTO MOpyIISHHs TAPAaHTOBAHO 3a0€31eUy€EThCS MOXK-
JIUBICTIO MOTO TIPUMYCOBOTO BIJIHOBJICHHS 200 3axucty [4]. Tomy, OCKUIbKH MpaBOBE
pEryIIOBaHHS JIOCATAE CBOET METH 4Yepe3 HaJliJIeHHs 0ci0 cy0’eKTUBHUMU TpaBaMH
11 000B’s13kaMU, TIOBEPHEHHS 0COOM JI0 HAJICIKHOT MOJIEII TIOBE/IIHKH B Pa3i BIIXUICHHS
BiJT HET HEMOJKJTMBE 11032 ICHYBaHHSM CY0’ €EKTHBHUX TIPaB B OJHOTO Cy0’ €KTa Ta Kopec-
MTOH/TYFOUUX IOPUINYHUX 000B’S3KIB Yy IHIIIOTO.

3axXUCT Cy0 €KTUBHUX IMPaB TICHO MOB’SI3aHUI TAKOXK 31 CTaII€I0 3MIHCHEHHS X
paB i BUKOHAHH: 000B’s13KiB. OCHOBHUM 3aBIaHHSM 3aXHCTy € CaMe TIOI0JIaHHS TIepe-
LIKOJI, SIKi CTBOPIOIOTHCSI YIIOBHOBa)XECHIH 0C001 Ha HUISAXY 3A1MCHEHHS CBOTO IpaBa,
gepe3 3a0e3neueHHs BUKOHAHHS 3000B’13aHOI0 0CO00T0 MTOKITAICHUX Ha Hei 000B’SI3KIB.
. B. XKuninkoBa 3Beprae yBary, 10 1HKOJIU peanizalisi cy0’eKTHBHOTO UBIIHHOTO
rpaBa oTpedye MOKIMBOCTI 3BEPTATUCS /10 KOMIIETEHTHHX JI€pP’KaBHUX OpPTaHiB 3a-
paau 3aCTOCYBaHHS AEPKABHOTO MPUMYCY B pa3i HEBUKOHAHHS KOHTPAreHTOM CBOIX
000B’s13kiB. [Iporiec peanizaiii cy0’€KTUBHUX IIUBUIBHUX ITPaB HAOyBa€ 0COOIUBOTO
3HAYEHHS, KOJIM WIETHCS PO iX 3aXHCT [5].

ChOrosiHi MO’KHA 3 YNIEBHEHICTIO CTBEPAXKYBaTH, 10 3BEPHEHHS YITOBHOBAKEHOT
0co0u 70 Cyy 3a 3aXHCTOM CBOIX IpaB JAJICKO HE 3aBXKIM MaE€ Ha METI caMe 3IiHCHU-
TH Halle)KHe il cy0’ €KTUBHE MPaBo 3a CIPUSHHS JiepKaBHOTO npumycy. [IpuHaiiMHi
TaKHii BUCHOBOK BHUILTUBAE 3 TeKCTy cT. 15 LIK Ykpainu [9], 3a mpunucamu gxoi KoxHa
@
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oco0a Mae IpaBo Ha 3aXUCT CBOTO ITUBIILHOTO TIpaBa HE TITBKU B pa3i HOTO MOPyIIIeH-
HSl, @ i y pa3i 1oro HeBU3HAHHS a00 OCHOPIOBaHHS. SIKIO 3aXUCT € PEaKLi€lo caMme Ha
HEBU3HAHHS Y OCIIOPIOBAHHS, OYEBUIIHO, BIJIMOBIIHUI MMO30B HE MOXE BBAXKATUCH
MIPUMYCOBUM 3JIIHCHEHHSIM IpaBa, ajpke BiH Oy/e CIIPSIMOBAHHU JIUIIE HA YCYHEHHS
HEBU3HAYCHOCTI B HAJIGKHOCTI Cy0 €KTHBHOTO MpaBa. YTIM 3 TaKOIO K YIEBHEHICTIO
MOYKHA CTBEP/KYBATH, 110 YCYHEHHS 11i€i HEBH3HAYEHOCTI € MePETyMOBOIO HAIEKHOTO
31CHEHHS Cy0’ €KTMBHOTO MpaBa i, 3pelITOI0, BCE OJHO Ma€ 3pOOUTH MOXKIIMBUMH BiJI-
TTOBiAHI (paKTHUHI i1 YIOBHOBa)KEHOI 0coOm. TakuM YHMHOM, HaBITh Y IIbOMY BHIIAIIKY
OYEBUJIHIM € HEPO3PUBHUH 3B S30K 3aXUCTY 1 31HCHEHHS Cy0’ €KTMBHOTO MpaBa.

Jlia geTBepTOl CcTafii MMBUIBHO-TIPABOBOTO PETYIIIOBAHHA XapaKTepHI CBOi I0pH-
Tu9HI (paKkTH, MO AAFOTH MMiJICTABH YIIOBHOBAXKEHIN 0C0O01 3BEPHYTHCS 33 3aXHUCTOM
CBOIX IpaB YM 3/IIMCHUTH TaKWUH 3aXUCT CAMOCTIHHO B MEXKaXx, JIO3BOJICHUX 3aKOHOM.
Taxumu ropuaunIHUME hakTamu, 3riaHo 3i cT. 15 LK Ykpaiau [9], € mopymienns, He-
BU3HAHHS 200 OCTIOPIOBaHHSI Cy0’ €KTUBHOT'O TIPaBa, IO ILIKOM IiITBEPIKYETHCS TAKOK
cymoBoro mpaktukoro [10; 11].

VHi]ikoBaHE PO3yMiHHS LMX TUIIB NPOTUIPABHOI NOBEAIHKM OyJI0 HaJaHEe CBOTO
yacy Bepxosaum Cynom Ykpainu. 3okpema, OpYIISHHS IpaBa MoB’ A3aHe 3 11030aB-
JISHHSIM HOTO BOJIOMIUTBIISE MOKITMBOCTI 3MIMCHUTH (peaji3yBaTH) CBOE IIPABO MOBHICTIO
a00 4acTKoBO. Y pa3i ocroproBaHHs 200 HEBU3HAHHS [TPaBa BUHUKAE HEBU3HAYCHICTh
y TIpaBi, BUKJIUKaHa MTOBEIIHKOIO 1HIITOT 0CO0M. TakuM YMHOM, IIOPYIICHHS, HEBU3HAHHS
a00 ocroproBaHHA cy0’€KTUBHOTO TIpaBa € MiICTaBOIO JUIsl 3BEPHEHHS 0COOH 3a 3aXHC-
TOM CBOTO TIpaBa i3 3aCTOCYBaHHIM BiIITOBIAHOTO crtoco0y 3axucty [12].

[Ipu 1boMy OCOOIHMBICTIO YETBEPTOI CTAil MPABOBOTO PETYIIOBAHHS ITUBLIHBHUX
BIJIHOCHH € Te, IO 3aXUCT Cy0’ €KTUBHOTO IMBUIBHOTO MPaBa 3aBXKIH PCai3y€eThCs
B [IEBHOMY CIIOCO01 3aX¥HCTY.

VY HaykoBiil niTeparypi OyJu BUCIOBIIEH] Pi3HI TOYKH 30py LIOAO PO3YMiHHS KaTe-
ropii «Croci0 3aXHCTy MpaBay, 30KpemMa, sIK BU BUMOTH, MaTepiaibHO-TIPAaBOBHH 3axXis,
TTOPSIZIOK BiTHOBJIICHHSI TIPaBa, HaJIeKHA Jlisl MOPYIIHUKA a00 K Jist Cy0’€KTa 3aXUCTY
[33]. BonHouac cymoBa MpaKkTHKa HaJa€e rmepepary Mixojy, 3a sIKOro Iij crocodamu
3aXUCTy Cy0’ €KTUBHUX IIUBUTFHUX TIPAB PO3YMIIOTh 3aKPITUIEHI 3aKOHOM MaTepiaibHO-
MIPaBOBi 3aX0/IM MPUMYCOBOTO XapakTepy, 3a JIOTMOMOTOI0 SKHUX 3/11HCHIOETHCS TIOHOB-
JIeHHs (BU3HAHHS) MOPYIICHUX (OCTIOPIOBAHUX ) TIPaB Ta BIUIUB Ha TopymHuKa [ 13—-16].

Jlucno3uTUBHA CIPSIMOBaHICTh IUBLIBHO-TIPABOBOTO PETYIIOBAHHS BTITIOETHCS
cepen iHMIoro y ¢BoOOl 3MIMCHEHHS BIACHOTO Cy0’€KTHBHOTO mpasa. Lle 3ymoBiroe
MOJKJIMBICTh BECTH MOBY 1 TIpO CBOOOJY 3aXHCTy BJIACHOTO Cy0’€KTHBHOTO TIpaBa 3a-
rajioM, a TaKoK CB0OOJly BUOOPY YITOBHOBaXKEHOI CTOPOHOIO CITOCOOY 3aXHUCTY.

HopwmaruBHe miaTBepHKSHHS 1151 T€3a OTpHUMalia 3aBAsSKA CyIoBii pedopmi, 30kpe-
Ma OHOBJIGHUM MPOLECyabHUM KOJIEKcaM Ta 3MiHaM, BHeceHHM J1o cT. 16 LIK Ykpainu.
3a3HaveHa ctarTs Oyiia TOTOBHEHA OKPEMHM ab3aIioM Takoro 3MicTy: «Cym Moxe 3a-
XHMCTUTH IIUBUTHHE TIPaBO 200 IHTEPEC IHIITMM CIIOCOOO0M, 1110 BCTAHOBIICHHIA IOTOBOPOM
a00 3aKOHOM YU CYIOM Y BU3HAYCHUX 3aKOHOM BUIaAKax» [34].

@
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BUCHOBKH

OTKe, YMHHE 3aKOHOIABCTBO YKpATHN HAJIA€ YYaCHUKaM IIMBUILHO-TIPABOBHX BITHOCUH
LIMPOKI MOXKJIMBOCTI BU3HAUYEHHS Ta BUOOPY CIOCO0IB 3aXUCTY CBOiX MOPYIICHHX,
OCTIOpIOBaHMX a00 HEeBM3HAHUX MpaB. L{e MOBHICTIO BiMOBIIa€ CYTHOCTI UBUTLHOTO
npasa, sike moOyJ0BaHe Ha MPUHIIMIIAX PIBHOCTI i TUCIIO3UTUBHOCTI, CIIPSIMOBaHE Ha
peautizaiito cBo060IM 0COOH Ta OPIEHTYETHCS HA IPUBATHY 1HIL[IATHUBY.

BinMoBa 3ak0HONABIIS BiJl 3aKPUTOTO MIEPENTIKY CIIOCO0IB 3aXHUCTY IUBIILHUX TIPaB
1 3aKOHHMX 1HTEPECIB, KU CbOTOJIHI HE BIAMOBIIA€ CY4YaCHIH JUHAMII IIUBITBHO-
MPaBOBUX BiTHOCHH, € a0COJIIOTHO BUIIPABAAHOIO 3 MPAKTUYHOI TOUKHU 30py. Y TiM HE0O-
MeXeHa CBOOOa YIIOBHOBAKEHOI 0COOM y BUOOPI CIIOCOOY 3aXUCTY TAKOXK HE MOXKE
BBa)KaTHCsl A0COIIOTHUM OJIaroM JUIsl IMBUTBHOTO 000POTY, a/KE B KIHIIEBOMY PaxyHKY
1Ie MOKE ITOCTABUTH TIiJl CyMHIB MPUHIIMII TPABOBOi BU3HAUYEHOCTI Ta 3alIKOAUTH 3a-
KOHHMM iHTEpecaM 3000B’3aH0T CTOPOHH Yepe3 BCTAHOBJICHHS HAIMIPHHUX J0JaTKOBHX
000B’sI3KIB, IPUIUCYBAHHS HECYMICHUX 3aXOJiB Ta BU3SHAHHS HEOOXiTHIMH HAI3BH-
YallHUX 32 KOHKPETHOI cuTyauii Aiii OOpKHUKA.

3a Takux 00CTaBHH BaXIIUBY POJIb Y GOPMYBaHHI MPaBMUIIHHOIT IPAKTHKH 3aCTOCY-
BaHHSI TIOJIOXKEHB [MBIJIBHOTO 3aKOHOJIABCTBA, 10 CHIPSIMOBaH1 Ha 3a0e31edeHHs edek-
TUBHOTO 3aXHCTY IUBUILHUX MPaB Ta 3aKOHHUX 1HTEPECiB, CbOTOJHI Ma€ BifirpaBaru
came cyaoBa BJIaJia, 30KpeMa HEeIllOAaBHO CTBOPEHHH y Ipoleci peopMyBaHHs CUCTE-
MU yKpaiHChKOTO cyqounHcTBa BepxoBuuii Cy.
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dOPMHU ITPABAIHHA KAPAUKOBHUX AEPHKAB €BPOITH
(ITOPIBHAABHHMHU AHAAIS)

Anorauisa. Cmamms npuceauena 00CiiodceHHio cneyupiu Gopm npasiinHa Kapaukosux oep-
Jlcas («mikpooepacasy) €eponu. Y pobomi noxazana cymuicms 080X CKAAOHUX MeHOEeHYill iX
esonoyii. [lepuia nonseae 8 NOEOHAHHI I0eHMUYHOCII (POPM NPAGTIHHSA KAPTUKOBUX | 36UYAIHUX
depoicas i3 cneyu@iuHuMu 0coOIUBOCMAMU KOJHCHOT 00CIIONCY8anol Oepacasu. Jpyea meHoeH-
Yis BUNIUBAE 13 OBOICMOCMI XapaKmepy 03HAUeHOI eBoNYil, a came: i3 30epedtcenHs KapiuKo-
BUMU 0EPIHCABAMU eLEMEHMIE ICIMOPULHUX 0ePAHCABOMBOPUUX MPAOUYIll I OOHOUACHO20 epeK-
MUBHO2O BUKOPUCIMAHHS OOCACHEHb CYYACHUX PO3GUHEHUX KPAiH y chepi 0epicasHozo ynpaeg-
JIiHHA, NPUCMOCYBAHHA 00 HOBUX YMO8 po3sumky. Hazonowyemuoca, wo opyey menoenyiio
NIOCUTIOIOMb 3ANUWKU MAKUX MPAOUYit ma IHCmumymie npaeiiHHsa KapauKogux 0eporcas, 5K
napeaoic, apenzoacamones, cmamymu nizbo2o CepeOHbo8iuys, Kanimauu-pe2enmu, KOHCIu-
myyis-Oexaapayis i3 16 cmameii 06csieom 08 CMOPIHKUY, HA36U «KHA3I6CMBOY», «KHA3bY, U0
acoyitoemuvcs i3 Cepednvbosivusm i 0eMOHCmPYe 6a2amosikogy Cmanicmy YNPasiiHCbKUX mpa-
ouyill. Bonu ceiouamo npo eunepeolicents KapuuKosUMU 0epicasamu C80IX 6eIUKUX CYCIiOi6
V PO3GUMKY Ul 3aNPOBAONCEHHT CYCRINIbHO-NOMTMUYHUX YIHHOCMEN, GIACMUBUX CbO2OOHI YYaAC-
nuxam €sponeticoxozo Coio3y, y neputy wepey wjooo eapanmyeéantsi 6e3nexu uissxom 00 €OHaHHs.
Jlemanizosano uKia0AIOMbCsl GUIHAYAILHI O3HAKU (OPM NPAGIIHHI MPLOX 2PYN KAPIUKOBUX
0eporcas — 0eMOKPAMUYHUX PeCcnyOniK, KOHCMUMYYItIHUX MOHAPXIU i aOCONOMHOI meoKpamuy-
HOI MOHAPXii. A8BMOpoM NOKA3AHA YHIKATbHICMb OKPeMUX O3HAK (Opm NpasiiHHsA, 30Kpema
30epedtcenHs cygepeHimemy KapauKo8UMU 0epHcA8amMU 3a YMOBU 30IICHEHHS HAO HUMU NpO-
MeKYIOHI3MY BeTUKUMU 0epIHCcasamu i RPUHYUNIE AOCOTIOMUSMY [3 KOHCTIUMYYIIHUM USHAHHAM
PO3n00INY 2iNOK 61A0U.

Kurouosi ciioBa: Anznoppa, Barukan, Jlixrenmreitn, Mansta, Monako, Can-Mapuno, ¢popma
TIPaBIiHHL.

Eaena Bragumuporna 3unuenxo
Kageapa meopuu zocyzapcmsa u npasa

Hauuonanvnviii opuguueckuii ynusepcumem umenu HApocaasa Myapozo
Xapovros, Yxpauna

®OPMbI ITPABAEHHUA KAPAUKOBBIX TOCYAAPCTB EBPOIIbI
(CPABHUTEAbHbBIN AHAAHN3)

AuHoTanms. Cmambvs nocéaweHa uccied08anur cneyuduru Gopm npasgieHus Kapiukoguix
2ocyoapems («muxpozocyoapcmsy) Eeponsi. B pabome uznoxcena cyuHocms 08YX CLOHCHBIX
meHOeHyuil ux ssonoyuu. Ilepsas saxnouaemcs 8 06veOuHeHuU UOeHMUYHOCMU opM Npag-
JIeHUsl KAPIUKOBLIX U OObIYHBIX 20CYOAPCME CO CReyuduueckuMi 0COOeHHOCMAMU KAHCO020
uccnedyemoeo eocyoapemea. Bmopas menoenyus evimexaem u3 080UCMEEHHOCU XapaKmepa
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OMMeUeHHOU 3800YUU, A UMEHHO: U3 COXPAHEHUs KAPIUKOBLIMU 20CYOapCmMEaMuy 31eMeHmos
UCMOPUYECKUX MPAOUYULL YCMPOUCMEBA 20CYO0aPCmMBEa U 0OHOBPEMEHHO20 IPherkmuenozo uc-
NONb308AHUA OOCIMUNCEHUL PAZBUMBIX CIPAH 8 00IACMU 20CYOAPCMBEHHO20 YNPABIeHUs, NPU-
CnocoONeHUs K HOBbIM YCI08UAM pA38UmMus. A8BMopom YKA3AHO, YMO 8MOPYI0 MeHOeHYUr
VCUMUBAIOM OCMAMKU MAKUX MPAOUYULL U UHCIMUMYIMO8 NPABILEHUS KAPIUKOBLIX 20CYOApPCMS,
Kax napeaoic, apeneoaccamones, cmamymeol no3onezo CpeoHegexosbs, Kanumanvl-pe2ennbl,
KoHcmumyyus-oexnapayus uz 16 cmameii 06vemom 08e cmpanuysl, HA38AHUS «KHAHCECNBOY,
«KHA3bY, umo accoyuupyemcs co CpeoHesekosbem u 0eMOHCIMPUPYem MHO208EK0BVIO YCMOll-
yugocms ynpasnenyeckux mpaouyui. OHu cudemenbCmeayom o nped8ocxuLyeHul KapiuKossl-
MU 20CYOAPCMBAMU CBOUX BEIUKUX cOceOell 8 pa36UMuUU U 6HeOpeHUU 00 eCMBeHHO-NOLUMU-
yecKux yenHocmell, cOUCMBEHHBIX ce200Hs yuacmuuxam Eeponetickoeo Coioza, 6 nepgyio
ouepedb No 2apanmuposanuio 0e30nacHocmu nPu NOMOWU 06veOuHeHus. [Jemanusuposaro
uznazaromes onpeoensouue NPUsHaKU Qopm npasieHius mpex epynn KapiuKogbix 20Cy0apcmes —
O0eMOKPAMUYECKUX pecnyonux, KOHCMUMyYUOHHbIX MOHAPXULL U AOCONIOMHOU MEOKPAMUYECKOL
MOHapxuu. ABmMopom NOKA3ana YHUKAIbHOCMb OMOETbHbIX NPUSHAKOS (POPM NPAGLeHUs, 8 4aC-
HOCMU COXpAaHeHue Cy8epeHumema Kapiuko8blMu 20Cy0apcmedmu 8 YCi08UsX 0CyuWecmeieHus
HAO HUMU NPOMEKYUOHUSMA BETUKUMU 20CYOAPCMBAMU U RPUHYUNOSE AOCOTIOMUSMA C KOHCHU-
MYYUOHHBIM NPUBHAHUEM pa3oeneHus aemeaell 61acmu.

KuroueBrble ciioBa: Aunoppa, Barukan, Jluxrenmireiin, Mansra, Monako, Can-MapuHo, dop-
Ma TIpaBIICHUS.

Olena V. Zinchenko

Department of Theory of State and Law

Yaroslav Mudryi National Law University
Kharkov, Ukraine

FORMS OF GOVERNMENT IN EUROPEAN MICROSTATES
(COMPARATIVE ANALYSIS)

Abstract. The article is devoted to the research of the specifics of forms of government in the
European microstates. The essence of two complex tendencies of their evolution is stated. The
first one covers the unification of the identical forms of government in both microstates and
ordinary states including the authentic peculiarities of every particularly analyzed state. The
second one stems from the duality of their evolution, namely, the tendency of microstates to keep
up to the elements of historical traditions of their own political systems and simultaneous efficient
application of the developed countries’ advancements in the sphere of public administration and
state government; the microstate adaptation to the new conditions of development. The author
emphasizes that the latter tendency has been intensified with the remnants of such traditions and
governing institutions in microstates as peerage, arena assembly, late medieval statutes, captain
regents, Constitution-Declaration consisting of 16 articles outlined within 2 pages, such notions
as "princedom” and "prince" associated with medieval times that demonstrate centuries-old
stable tradition of state government. All the factors, mentioned above, evidence the microstates’
anticipation of their great neighbor-states progress in the sphere of the development of social
and political values to guarantee national security by means of unification — practice widely
accepted by current member-states of European Union. The article sets forth the defining features
of the microstate forms of government that can be divided into three groups: democratic repub-
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lic, constitutional monarchy and absolute theocratic monarchy. The uniqueness of these features
is revealed. The article demonstrates the preservation of sovereignty by microstates in the
context of the implementation of protectionism on behalf of great states and the principles of
absolutism with a constitutional recognition of the division of branches of power.

Keywords: Andorra, Vatican, Liechtenstein, Malta, Monaco, San Marino, form of government.

BCTYII

VY monmiTHYHOMY XHUTTI Ta B Haylli, y TOMY YHCJi B IOPUJUYHIN, YaCTO TOJIOBHUMHU
00’€KTaMH JTOCIIIPKEHHS! BUCTYIAIOTh BEJIMKI Ta MIPOBIAHI AepKaBH, SKi BU3HAYAIOTh
3MICT 1 HAIpsIMH PO3BUTKY O3Ha4eHUX cep CBiTOBOI crinbHOTH. OHAK MPUCKOPEHi
TEeMITH TJIO0aTi3aIliifHOTO MPOIeCy BUMAararoTh 3allOBHCHHSI IMPOTaJTMH Ha MPaBOBii
KapTi CBITY, YTBOPEHUX CaMe KapJIUKOBUMH JepKaBaMu €BPOITH Ta 1HITUX KOHTHHEHTIB,
0e3 40oro BoHa He MOKE BUIVISIATH LIIJIKOM JIOBEPILEHOIO. Y IMX KpaiHaxX BiJI0yBaeThCs
KOHIEHTpAllisl KamiTajiB, yepe3 HU3bKi TOJATKH Ha SIKi B HUX 1epeOyBaroTh YHCICHH]
ino3emHi kammanii [1IBeitnapii, @pannii, ®PH, ABcrpii Ta iu. [1; 2]. 3 magiHHsIM co-
mianizmy B kpainax Cxigaoi €Bponu Ta posnagom CPCP o3HadeHa TeH[ISHIIis 3HAYHO
smimHiTa. Ha 2003 p. Tinpku y Jlixrenmrelini 3 HaceneHHsSM 31 Tucsaa ocid Oyo 3ape-
ectpoBaHo noHaxa 40 Trcsy iHozemMHNX Kommadiii [3]. Jlixrenmrelin yxe y 1962 p. Bu-
CJIOBJIIOBABCS 3a MPHUETHAHHS 0 €BPONEHCHKOT0 SKOHOMIYHOTO CIiBTOBapucTBa [1].
Pa3oMm i3 Typu3MOM Taka «eKOHOMiKa» 00epTa€eThCs OMITUKOIO 1 BABOJHTH 13 TiHI peab-
HE 3HAYEHHS JOCTIPKYBaHUX JAEPKaB y PO3BUTKY MDKHAPOAHUX BIIHOCHH 11X cTalimi-
3arii. «BimHOCHHM eBporeiichKkrX Mikpoaepxkas (AHmoppa, Batukan, Monako ta Can-
Mapwuno) 3 €C BKITI0Ual0Th BHKOPHUCTAHHS €BPO Ta IHIUX cep CIiBpoOITHALITBAY [4].

3Ha4YeHHS KapJIUKOBUX JIep’KaB y PO3BUTKY MI>KHAPOIHUX BiTHOCHH 00YMOBITIOETh-
Cs1 1 YUCTO MOJIITHYHUMU Ta PEIITrIHHUMU YnHHUKaMU. Po3TaiyBanHs octpoBa Maib-
Ta y LHEeHTpaibHii yacTuHi Cepen3eMHOT0 MOpS LIe A0 HAlIOi €py BU3HAYAJIO HOTO
Ba)XJIMBE CTpATEriuHe 3HAUEHHS, SIKE IIIe OLIbIIe 3pOCio Micks BigkpuTts y 1869 p.
Cyenpkoro kanaiy. Y poku 000X CBITOBHX BOEH OCTPIB BUKOPHCTOBYBaBCS (DIOTOM
bpuranii Ta ii coro3ankamu. BigmosigHo mo yrogu 1964 p. Anriis po3minrye cBoi
BilichbKa Ha TepUTOpii He3amexKHOI AepkaBu Mansra [S]. BaTukan cBO€ro rpoMagchKo-
MOJIITUYHOIO Ta PEJIIFIHHO0 JISUIBHICTIO PO3TalyKEHOTO B MEXaxX IUIAHETH anapary
KaTOJIMIBKOT IIEPKBHU Ta TIOB’I3aHKUX 3 HEIO OpraHi3alliil, IUMJIOMaTH9Hi MPeICTaBHIUKH —
HYHI1, IHTEpHYHIIii, JJeraTH, a TAKOX EMUCKONAT CHPABJISIOTH BEJICTCHCHKUI BIUIUB Ha
BH3HAYCHHS XapaKTepy KaTOJUIBKUX IMAPTiH, XPUCTUSHCHKUAX MPOCIIIOK, CBITCHKIX
KaTOJUIILKUX OpTraHi3aIliii, a marnchKi eHIUKIIIKY, IIEPKBU ¥ MOHACTUPI — Oe3mocepen-
HbO Ha Macu HaceneHHs. Y 1930-ti pp., ocobnuBo micns J{pyroi cBiTOBOI BiifHH, ITO-
nituil Barukany Oya BIacTHBa SICKpaBO BUPAKEHA aHTUKOMYHICTHYHA 1 aHTUPAIsTH-
ChbKa crupsiMoBaHicTh [6]. 3okpema, [lana IBan I1aBno Il 3poOuB Baromuii BHECOK
B 1ICOJIOTIYHY MIATOTOBKY pO3May CBITOBOI cOIiaicTH4HOI cuctemu. O3HaueHa fi-
SUTbHICTh — €KOHOMIYHA, TIOITUYHA, PEeNiriiiHa — BAKOHYETHCS BUILIUM KePiBHUIITBOM
KapJIMKOBHX JIEPKaB, BITUPAETHCS Y CYTHICTD JIEPKABHOCTI, y TIEPITy 4epry y dhopMy
@
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TIPaBIIiHHS, THM CaMHM HArOJIONIYIOUN Ha aKTyaJIbHOCTI MpoOJIeMH, 1o e OibIne
3aroCTPIOETHCS PI3HUMHU YUHHUKAMH Ta aCIIEKTaMHU.

OpnHak, He3Ba)Kalo4M Ha aKTYaJIbHICTh HAyKOBOTO TTUTAHHS, Yy HAIII 9ac CIIocTepira-
€TbCsl Opak HeoOX1IHOT yBaru JOCHITHUKIB 10 (hOpM TIpaBIIiHHS KapJIUKOBUX JIEPiKaB
€Bponu. Jleski paasHcbki ictopuku [2; 5; 6; 7; 8;] me y 1960-Ti pp. myOmikyBaau eH-
LUKJIONIEMYHI CTaTTi PO KapiuKoBi nepxkasu. [loniOHI cTaTTi APpYKyBalUCh Pi3SHUMHU
MoBaMH Y MixKHapOIHIH eHIIMKIIoNe il mopiBHsuIbHOTO ipaBa [9; 10; 11; 12]. Buxomu-
JIA IPYKOM Yy PI3HHUX KpaiHax TOBITKOBI CTATTi, ICTOPWYHI HAPUCH W MTyTIBHUKHU IS
TypucTiB [13; 14; 15; 16; 17; 18]. Ha mowarky XXI cT. y Pociiicekiit Deaepartii BUAIIIOB
IpykoM 30ipHHK crareil «[IpaBoBi cucteMu KpaiH CBiTY», Y SIKUX MOO1KHO 3ra/lyBajuCh
1 popMH TIpaBIiHHS, Y TOMY YMCHI W KapiauKoBUX AepkaB [3]. OpHak 0cOOIUBOCTI
($hopMu mpaBiiHHI OCTaHHIX HE CKJIaJald METH aBTOPIB YCiX O3HAUCHHX ITyOJiKarii
1 BOHU He 3/1IHCHIOBAJIH iX MOPIBHIIHOTO aHAII3Y.

Merta naHoi poOOTH MoIsATae y BUSABICHHI 0COOIMBOCTEH (hOpPM IPaBIiHHS pecITyo-
JIiK, 00MeKEeHUX MOHaPXii 1 aOCOMOTHOT TEOKPATHYHOT MOHAPXI1, BIACTHBHX iM CITiJTh-
HUX O3HaK i BIIMIHHOCTEH NUISXOM MOPIBHJIBHOTO aHANi3y TEKCTiB iXHIX KOHCTHUTY-
HiMHUX akTiB. Takui migxia A0 BUPILICHHS MOCTABJICHOrO 3aBJaHHS 00YMOBJICHUM
aKTyaJIbHICTIO OPYILIEHOT MPOOIEMH 1 BIZICYTHICTIO MpaLlb i3 CHeNialbHOrO HOPiBHSIIb-
HOTO aHaii3y GopM MpaBiiHHS KapJIUKOBHX JiepxkKaB €BpOITH.

HoBu3Ha naHOro JOCIHIIHKEHHS MOJIArae B MOENHAHHI LIJIKOBUTOI 1€HTUYHOCTI
(hopm TIpaBIiHHS KapJIUKOBUX JepXkaB i3 opMamMy 3BUYAHHUX — MaJMX, CEPEIHIX
1 BEJIMKUX JIEPKaB i3 BIACTUBUMH KOXKHIN (popMi mpaBniHHs AepiKaB, IO MOCTAIOTh
00’ EKTOM JIOCITIJDKCHHS, CIICU(pIYHUMEI 0coOMBOCTsIMHA. OCTaHHI BUILIMBAKOTB 13 J10-
OpOBIILHOTO CIIPUUHSATTS MIPOTEKIIOHI3MY 3 OOKY CYCiIHIX JIepaB, 30epexeHHs Cy-
BEPEHITETYy 32 YMOBH BTPYUYaHHS IHIINX JAEp)KaB y iXHI BHYTPIIIHI CIIPaBH, 3aJIUIIKIB
ICTOPHYHUX TPAIUIIIHA Ta CBOEPIAHUX IHCTUTYTIB, SKi HA 0araTo CTOJITh BUIIEPEIKAIN
CyYacHi CyCHiJIbHO-TIONITHYHI LIHHOCTI, IO BTUTIOIOTHCS B KHUTTS 1 3aXHUIIAIOTHCS 3a-
X1THIMH KpaiHamu, 30kpeMa i €BporneiicbkuM Cor030M y IMIJIOMY, a TAKOK TPHHIIHITIB
abcoIoTU3MY 13 3aIPOBAPKEHHAM PO3IMOILTY T1JI0K BJIaIy, IPUCTOCYBAHHS TPaIHLIiH-
HUX (OPM TPABIIHHS 10 HOBUX YMOB PO3BUTKY.

Marepianu qaHOi CTaTTi CTAaHOBJIATH LIHHICTB JIJISl BUKJIA/1adiB HABYAIBHOI JIUC-
murutin «[lopiBHsUTEHE TIPaBO3HABCTBOY, JIOCIIIHUKIB MpaBa 3aXiIHOEBPONIECHCHKUX
KpaiH, CTYJeHTIB i3 crierianizarii «Mi>kHapoIHe TTPAaBOY», MariCTPiB, MOMITHIHAX EKC-
MEPTiB TOILO.

1. MATEPIAJIM TA METOAN

3 MEeTOI0 JIeTaJIbHOTO JIOCIIKEHHSI PaBOBOi CyTHOCTI ()OPM MPABIIHHS KapJIHUKOBHX
Jep>kaB €BpOITH aBTOP 3aCTOCOBYBAB Pi3HI TeopeTnuHi MeTonu. [lo-nepiue, 6yB mpo-
BE/ICHUI aHaJIi3 pi3HUX JIiTepaTypHHUX JKEpes 1 HOpMaTHBHO-ITPABOBHX aKTiB. OCHOB-
HHUM METOJIOM OyJi0 BUOpaHO MOPIBHJIBHUHN aHaJi3 MpeaMeTa AOCITIHKeHHS, KU
CTaHOBHTBH OCHOBY JUISI IOCSITHEHHSI METH CTATTi. 3a JOMOMOT'0I0 HBOTO OyJIH BHSIBICHI
@
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CIIIJTbHI O3HAKHW ¥ BiAMIHHOCTI (DOPM TMPaBIiHHS TPHOX TPYI KapPIUKOBHX JCpPKaB —
pecnyOiiK, KOHCTUTYHIHHUX MOHApPXii 1 aOCOTIOTHOT TeoKpaTHuHOi MOHapxii. Buxo-
PHUCTaHHSI TOPIBHSJIBHOTO aHaJI3y MUIIXOM X 31CTaBJICHHSI 00OYMOBHIIO BCTAHOBJICHHS
JIBOICTOTO Xapakrepy abo JBOX TEHICHIIH PO3BUTKY (OPM HpaBIiHHS JAOCITIIKYBaHUX
neprkas. Posmisia opm nmpaBiiHHS KapIUKOBHUX JEPIKaB sIK OMHOPSAHUX OIUHULL OYJI0
BUSIBJICHO 32 JIOIIOMOT'OI0 CHCTEMHOT'O METOAY, 3T1JHO 3 BUMOraMH SIKOro Oyia copmy-
JIbOBaHa MPOOJIeMa MOCTiHKEHHS. PeTpOCTIEKTUBHAM aHaIi3 CIIPHUSAB JOCTiHKCHHIO
€BOJIIOIIIT MpoIiecy BUHUKHEHHS 1 cTaHOBIEeHHs (opMm mpaiiHHs y niepion CepenHbo-
BiUYst 1 0)OPMIIEHHS TX CHOTOJICHHOTO BUIVISITY. YCTaHOBJICHHS TPUYNHHO-HACTIIKOBHUX
3B’3KiB MK IIUMH TIpoliecaMy 3a0e3MeYnB MPUHIUI JeTePMiHi3MY. 3acTOCYBaHHS
MPUHLHITY iICTOPU3MY JO3BOJIIJIO 3’ICYBaTH 3HAYCHHS POLIECIB Y KOHTEKCTI KOXKHOI JOOH.
[IparaenHs 10 00’ €KTUBHOCTI Y BUKJIaJICHHI MaTepially TOoJISAralio y HaMaraHHi 3BUTbHU-
THUCH BiJl TPaIUIIHHUX Y PAISHCHKIN HayIli OI[IHOK MOAIH, (DaKTiB MO0 MMapiIaMeHTapH3-
MY 13 PO3IIONIIIOM TLTOK BIIAIH i 0COONMMBO MOHAPXIi, SIK B3aralii, Tak i Barukany 30kpe-
Ma, 3a0e3NeUNTH HeynepeKeHuH X po3misi. CTpyKTYpPHO-KOMIUIEKCHUM METO/ HaJlaB
MOXKJIMBOCT] PO3TMOALTATH KapiIMKOBI IepKaBU Ha TP IPYIH 1 BUCBITIIUTH OCOOIMBOCTI
BHYTPIIIHBOI oprafizanii popm mpaBIiHHS KOXKHOI AepKaBH, 30KpeMa i B iX CyKyITHOC-
Ti. HopMaTiBHO-TIpaBOBHH MMiIXi]] IO BUPIIIEHHS TPOOIEMH TO3BOJIMB MPOAHATi3yBaTH
TekcTH KOHCTHTYII, YCTAHOBUTH BIIACTUBI KOXKHIN 13 HIX OCHOBOIIOJIOXKHI O3HAKH,
10 BU3HAYAIOTh (DOpMY TIpaBIIiHHSI, @ TAKOXK iX CIUIBHI Ta BIZIMIHHI PUCH.

[MopiBasiaHs OCHOBHUX 3aKOHIB 3a0€3MEUNIIO BHSIBIICHHS! BU3HAYAIBHUX O3HAK
($hopM npaBITiHHS TPHOX IPYII ACPKaB, 30KpeMa Toro, 1o Mainsra i Can-MapuHo — je-
MokparnuHi pecnyomiku [19; 20]; Annoppa, Jlixrenmreitn i MOHako — KOHCTUTYLIHHI
MoHapxii [21; 22; 23]; Batukan — abcomoTHa TeOKpaTndHa MoHapxis [24]. Boru mo-
Ka3aJd, 0 AHIOPPI BIACTUBI TaKi iCTOPHYHO YCTIAAKOBaHI1 IHCTUTYTH, K TTapeak-aKT
Ta crmiBnpaBuTen B ypsmai [21], Morako — nBa npeactaBHUKA DpaHIlii B ypsi i3 90-
TUpboX uieHiB [3], Can-MapuHo — apeHroacamoest, iBa KariTanu-pereHTa i Crarytu
1600 p. [3; 20], Barukany — po31mo/iiji TUIOK BIIaJH 32 YMOBH 30€pEKCHHS a0COIFOTH3-
My [24].

2. PE3VJIBTATHU TA OBI'OBOPEHHS

2.1. @opma npasninus Manemu i Can-Mapuno

Masbra Mana Tpu HajgaHi Benukoro bpuraniero Koncrurymii — 1921, 19471 1961 pp.,
SIK1 FOPUIMYHO 0(OPMIISUTH HE3aICKHICTD 13 0OMEKESHUM CaMOBPSITyBaHHSIM IT1]1 yIIpaB-
JIHHSM aHITIHCHKOT KOPOHH [6].

Koncrurtymis Mansti 1964 p. mporonocuia KpaiHy 1eMOKPaTHYHOIO PeCITyOITiKok0,
sKa BXOIUTH 1Mo ckiamny CmiBapyxHocTi [19, ct. 1]. Bona gekmapye, mo «MaibTa
€ HEUTPaJIbHOI JEPIKaBOIO, KA aKTUBHO IIPAarHe 10 MUPY, O€3IEKH, 10 COLiaIbHOTO
Iporpecy cepell ycix Halliid, JOTPUMYIOYHCH MOJIITUKA HEeTPUETHAHHS 1 BIZIMOBH BiJl
y4acTi y OyJb-KOMY BiliICBKOBOMY COF031», 38 BUHATKOM «3/IiIHCHEHHS BJIaCHOTO MTpaBa
@
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Ha CaMO3aXHCT Y BHITAJIKY OyIIb-IKOTO 30pOHHOTO TOPYIIEHHS MPOCTOPY ¥ CyBepeHi-
TeTy» [19, cT. 1]. OcHOBHHUI 3aKOH NMOKJIaB 3aKOHOJaBUY BJIaJy Ha OAHOMAJATHUN
napiaamenT — [lanaTy npencTaBHUKIB y CKiIaji 65 AemyTaris, sIKi 0OMparoThCs Ha 5 po-
KiB 3araJbHUMH MPSIMUMH BUOOpAMU Ha Ti/ICTaBi MPOMOPIIIHHOTO TPECTaBHUIITBA.
I'pomassan ManbsTH BOJIOAIOTH BHOOPYHMM MPABOM ITICIIsI JOCSTHEHHS | 8- THBOTO BiKY.
KoncruTyltlis He 00MeXye KOJIO MUTaHb, 3 SKUX MapiIaMeHT YITOBHOBAXEHUH IpHiimMa-
TH 3aKoHH. BoHa yrounroe, mo [lanara npencTaBHUKIB MOBUHHA YXBaJTIOBATH 3aKOHU
3 METOIO MIATPUMKH «MHUPY, TOPSIKY Ta XOPOIIOTO MpaBIiHHSI ManbTo». €IuHO0I0
BuMoToto Jutst [anatu npeacTaBHUKIB € 000B’S13K0BA BIIMOBIIHICTh YXBaJICHUX 3aKOHIB
nonokeHHsM Koucturyii [19, cT. 51, 52, 55, 56].

I'maBoro nepxasu € Ilpe3uneHt, sskuil 0OMpaeThCs MapiaMEeHTOM TEPMiHOM Ha
5 pokiB. Bin npusnauae [Ipem’ep-MiHicTpa 3 uncia aemnyTaris [lanaTu npeacTaBHUKIB
132 OTO PEKOMEHIAITI€I0 — IHITUX MIHICTPIB, @ TAKOXK TOJI0BY BepxoBHOTO CymIy, CyIUTIB
1 FeHepaIbHOTO MPOKYpopa. [Ipe3uieHT CTBOPIOE TaKOXK OpraH i3 MPeJCTaBHUKIB YCiX
MapTii, SKUH BUPINTye TUTaHHS 00OPOHM KpaiHW, MIXKHApOAHI mUTaHHA Tommo. [Ipe-
3UICHT MOXe OyTH YCyHYTHH BiJl MOCaaH, SIKIIO HE CHPABISETHCSA 3 BUKOHAHHIM
000B’s13KiB 200 3a HEBIAMOBIHY MOBEAIHKY [19, cT. 48, 30].

Buxonapua Biana 3aificHIOETBCS ypsiioM — KaGiHeToM MiHICTpiB, SIKUH CKIIaTa€Th-
csl 13 MPEACTaBHUKIB MapTil, 110 OTPUMaH OIIBIIICTD MiCIb Y ITapJaMeHT] Ha 3araiib-
HUX BuOopax. [TapTis, sika oTprMasa MEHIIIEe YHCII0 TOJI0CIB, BUSHAETHLCS OTIO3HINIHOIO,
a i minep — odiuiiiHo BU3HAHUM JigepoM ono3uuii. Ypsan ouomioe [Ipesuaent. Bin
BHM3HA4Ya€ OCHOBHI HAPSAMHU BHYTPIIIHBOT 1 30BHIMIHBOI MOJITHKY 1 TOTY€ HABaXKIIH-
Billli 3aKOHOTIPOEKTH, IPUHHATTA SIKUX KOHTPOIIOETHCS YPSAOBOIO OUIBIIICTIO Y map-
samMeHTi. KoHCTUTYI1isI 3aKpITUTIOE PUHITKIT BiAOBITaNBHOCTI Ypsiny nepen [anaroro
MIPEJICTABHUKIB H y BUTIA/IKy BUHECEHH:I TApIaMEHTOM BOTYMY HEJIOBIpH BiH #Jie y Bifl-
craBky [19, ct. 78, 80, 81]. Y 1964 p. Mansra i Benuka bpuranist ykiamu yrogy npo
(inancoBy i Boenny cmismpamio [5]. 3 TpaBag 2004 p. Manbkra — uieH €Bpornencyko-
ro Coro3y. Y 3B’sI3Ky 3 IMM BUPILLIEHHS MUTaHHS O€3IEKH, 10 € CTPUKHEBOIO CKIIAJI0-
BOIO 30BHIIHBOIOMITHYHOT cTpaTerii ManbTH, sIK 1 IHITHX KapJIUKOBUX JIEpKaB, TO-
JITa€ y COIO3HUITBI 13 Benmukoto bpuraHieio, BETUKUMH JiepKaBaMH, a camMe: y BXO-
JokeHHI 10 ckinany CriBnpykHocTi 1 €Bponeiicbkoro Coro3y. OcTaHHiM He Ma€ BIIaCHUX
30poMHUX cwI, ane OIIBIIiCTh Horo ydyacHuKiB € dieHamMu HATO, y Tomy gmcii
it Benuka bpuranis, mo crBopuna it ouonroe CriBapyKHICTb.

Can-Mapwuno Buaukia y 301 p. i € HalicTapiIoro aep:kaBoro €Bpord, 3a (HOpMOI0
MIPaBIiHHS — PECIYOIIKOI0 0COOIUBOTO TUITY 3 AEMOKPATHYHUM TOTITHYHAM PEKUMOM
[20, ct. 1]. Kpaina otouena teputopieto Itamii i 3 1862 p. nepedysae mif ii mpoTeKTO-
paToM, SIKUi MPOJIOHTOBaHO moToBOpoM 1953 p. SIk OcHOBHUIT 3aK0H Y KpaiHi AiIOTh
CraryTu — 3BiJI 3aKOHIB IO cHCTeMY JepikaBHOro ycTpoto 1600 p. i3 3minamu 1906 p.
ta iH. Y 1974 p. Bonu Oynu nomoBHeHi [lexmapariiero mpaB rpoMazsH Ta GyHIaMeH-
TaJbHUMH NPUHLUIIAMU CaH-MapHUHCHKOI IpaBoBoi cuctemH [3; 20]. Y nmepeamoBi 10
Hel MPOTOJIOIIYETHCSI METa 1i MPUHHSATTSI, SKa MOJSTa€ Y BUCOKIH OLIHII Tpaauiii
@
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cBobOOIM ¥ femMokparii PecrryOmiku, y 3acymkeHHi (pamm3My i KOHIETIH ToTaTiTapHoT
JIeP>KaBHOCTI, Y «TBEPIOMY HaMipi... TapaHTyBaTH CaH-MapHHCHKOMY HapO/y IMO/allb-
LIMH TPOMaJITHCHKUH, COLIalIbHUH 1 MOTITHUHUM nporpecy. «Pecmybnika CaH-MapuHo
BHU3HAE HOPMH 3arajbHOrO MI>KHAPOAHOTO MpaBa SIK IHTErpajibHy YaCTHHY BJIACHOIO
MIPaBOTOPSIKY, BIIMOBIISIETBCS BiJl BINHU SIK 32c00y BHPIIICHHS MI>KHAPOIAHOTO CIIOPY,
MIPUEAHYETHCS 1O MIKHAPOIHUX KOHBEHLIHN 3 MUTaHb IpaB i cBOOON JtoauHH. .. » [20,
ct. 1]. Bignosigao no KoHCTHTYIIIT BUIITUM 3aKOHOZABUYNM OpraHOM € Benmka reme-
pajibHa pajia — OJHOMAJIATHUHN MapiiaMeHT y ckiafi 60 femyTaris, 00paHUX Ha 5 pOKiB
[20, ct. 3]. Okpim 3aKoHOHaBYMX (YHKIIH Benuka paaa Boozie HU3KOI0 TOBHOBAKEHb
IVIaBU JIEPKaBU, HAIal0ui I'POMAJITHCTBO, IIOYECHI TUTYIIU i Haropoau. DyHKUIT 1aBu
Jiep KaBU Ta BUKOHABUOI Bl BUKOHYIOTH JIBa PIBHONIPABHUX KaIliTaHU-PETEHTH, SIKi
o0uparoThes Benmnkoro reHepanbHOIO PaJIOro i3 YKCIa CBOIX WICHIB Ha 6 MICSIIIB: Bill
1 xBiTHS 10 30 BepecHs Ta Bix 1 sxoBTHS 10 31 Oepesns mopivno. ITicas 3akiHdeHHS
TEpPMiHY MTOBHOBa)XXKEHb KaIliTaHU-PEreHTH MOXYTh OyTH OOpaHMMH Ha L0 TOCcany
TiJBKH yepe3 Tpu poku. Lli aBi BUILI mocagoBi 0cOOM KpaiHM TOJOBYIOTH SIK y Mapia-
MEHTI, TaK i B ypsiai. KamiTaHu-pereHTH Mif0Th CIJIBHO i BOJIOMIIOTH ITPABOM «BETO»
CTOCOBHO OJIMH oiHOTO. Take came MpaBo BETO BOHU MarOTh BITHOCHO pillieHb Benukoi
reHepaibHOi pagu [20, cT. 3]. O3HaueHe TOoJI0KEHHSI Haraye CBOEPIAHY CUCTEMY CTpU-
MyBaHb i IPOTHBAT.

BukoHaBua Bnajia 31iHCHIOETHCS KalliTaHAMU-PEreHTaMH CIIUTBHO 3 JlepkaBHUM
KOHTPECOM — YPSIIIOM, SIKUH ckianaeTsest 3 10 ueniB, oOpanux Benukoro reHepanbHoo
pazoro 3 urcia ii WieHiB Ha BeCh TePMiH IOBHOBaXKeHB TapiameHTy [20, ct. 3]. Cymo-
Ba CHCTEMA € MOBHICTIO He3aaexkHoo [20, cT. 3].

VY Can-MapuHo 30epircs crapofaBHiii Jep>KaBHUN IHCTUTYT — apeHroacamoues
IJ1aB CIMEHCTB, SIKa CKIMKAEThCS U1l OOrOBOPEHHS IPOMaJChKUX crpaB. Lleit opran
mre y XIII ct. mepenaB yci cBoi moBHOBaXXeHHST Benukiil TeHepanbHiil pasi i Iuine Ha
moyatky XX CT. TOBEpHYB cO01 JIesKi 3 HUX. Y HaIll 9ac «apeHT0» PO3TIISAIAETHCS SIK
TapaHT JEMOKPATHIHO-PECITYOTIKaHCHKOI CTPYKTYpH CYCITUTLCTBA Ta JIepyKaBU W BU-
KOHY€ okpemi GyHKIIii ceHary [20, cT. 2].

Taxum yuHOM, y BUpIIIIEHHI TUTaHHA HaIllOHAIBHOI Oe3mekn CaH-MapuHO IiIKO-
BUTO CIIMPAETHCS Ha ITanilo, sika BXOAUTH 10 ckiany €Bporeiicbkoro Corosy i € 4ieHoM
HATO. HasBHicTb ke TakuX 1CTOPUYHHMX IHCTHUTYTIB, SIK KalliTaHHU-PETCHTH, apeHIo-
acamOriesi, CepeIHbOBIUHI CTAaTyTH, CBITYUTH PO 30€PEKEHHS CTAPOAABHIX JEMOKpa-
TUYHUX TPaAWLii, sKi Ha 6araTo CTONITh BUIEPEIKAIN CY4acHi CyCHiIbHO-TIOIITHYHI
LIHHOCTI, 1[0 BTUTIOIOTHCS B KUTTS 1 3aXUIAOTHCS 3aXiJHUMHU KpaiHaMH, 30KpeMa
i €BporiericbkuM COH30M Y IILJIOMY.

Omxe, Manbra i CaH-MapuHO 32 JOPMOIO MPaBIIiHHS € IEMOKPAaTHUHUMH PECITyO-
JIIKaMH| 1 3a0€3MeUeHHsT HETIOPYIITHOCTI CBOTO CYBEPEHITETY W TEPHUTOPIabHOI IiTiC-
HOCTI TIOKJIQIal0Th HA MPOTEKTOPIB 1 rapaHTIB, SKUX y0ayaroTh Y CYCIIHIX BEJIHKHX
JeprkaBax, 30kpema y Benukiit bpuranii Ta Itamii.
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2.2. Ocobnusocmi popmu npasninua Anooppu, Jlixmenwmeriny i Mornako

KussisctBo Armoppa mpuiimaio cBoi Konerutymii 1866 p. 11993 p. Y 2001 p. Aumop-
pa npuiiasiia oHoBieHy Koncrurytiro, y [IpeamOyii skoi 3a3Ha4eHO, 110, YCBITOMITIO-
FOYM HEOOXIMHICTh afanTarlii iHCTUTYTIB KpaiHu 10 HOBOI CUTYyaIlii, OB’ I3aHOI 3 €BO-
JIFOITI€10 11 TeorpadigHoTO0, ICTOPHIHOTO Ta COMIATbHO-KYJIETYPHOTO OTOUYCHHS, a TAKOXK
MparHy4y OpraHi3yBaTH BIIHOCHHH, sIKi KopeHsThcs y [lapeaxi (dozosip 1278 p.
ppanyysvrux epagis de Pya ma enuckonis icnancokoeo micma Ypxens — « Axm-
napeasicy, AIKUU yCmano8us noosilinuil crozepenimem Hao AnOopporo Hazeanux epaghie
ma enuckonamis i nizniuie nepeluios 00 Kopoaie i npe3udenmis), y HOBUX IOPUTUTHIX
pamKax, mepeKoHaHUH y HeoOXiqHOCTI 3a0e3neueHHs BCiMa IOPUINYHUME 3ac00aMu
(yHIaMeHTaIbHUX MPaB 0COOMCTOCTI, HAPOJ Pilllyye 1 HAMOJETIINBO MTParHe CIPHUATH
peaiizaiii Takux MIHHOCTEH, SIK CBOOO0IA, CIIPaBEIJINBICTh, IEMOKPATIs Ta CYCIUTEHAN
rporpec, i po3BUBATH FapMOHIHI BITHOCUHU AHIOPPH 3 yCIM CBITOM i 0COOJIMBO i3
cycimaiMu kpainamu. Came Tomy KoHCTHTYTIIST Ha3uBae AHIOPPY «IIPaBOBOIO, HE3a-
JISKHOI0, IEMOKPATUYHOIO Ta COIIaTIbHOO AEPKaBOIOY, 10 MIATBEPKY€E€THCS ITUPOKIM
MepesikoM TpaB Ta cBOOOJ, Y TOMY YHCIHI W MpaBOM HApOIy CTBOPIOBATH MOJITHYHI
maprii [21, cT. 1, 4-26].

['maBoto neprkaBu, BiIIOBITHO 0 IHCTUTYIIIOHATBHOI Tpaanilii AHIOPPH, SIK B yCTa-
HOBI, III0 KOPEHSIMHU CXOAUTH 10 [lapeaxcy, BUCTymnaroTh criyibHO aBa CHiBIIpaBUTENI
(Coprinceps) Aamoppu — enuckon Ypxenbcbkuil (M. Cey-ne-Ypxens, Icnanis) i [pe-
3ugeHT Opaniy3bkoi PecryOniky, HOBHOBaKEHHS SIKMX € piBHUMH. BoHM € rapanTamMu
HE3aJISKHOCTI AHIOppH Ta 11 piBHOMIpaBHOTO 100pocyciacTea 3 Icnanieto Ta OpaHiiieto.
CriBripaBuTENi HE BiAMOBIAATBHI 3a IXHI aKTH, SKi KOHTPACUTHYIOTHCS IHIIMMHU Opra-
Hamu [21, ct. 43, nm. 1-2, ct. 44, nm. 2-3]. BoHu 32 yMOBM KOHTpacHUTHAIli1 T1aBOIO
Ypsiay uu rosoBoto I eHepanbHOI paau MPU3HAYAIOTh TIIaBy YPSIIY, MiAMHCYIOTh TeKPET
po posityck [eHepanbHOI pajgy, aKpeAUTYIOTh AUIUIOMAaTHYHHX [IPEACTABHUKIB, IPHU-
3HAYaAIOTh MOCAJOBHUX OCI0, CAHKITIOHYIOTh 1 ONPHITIOAHIOIOTE 3aKoHU [21, cT. 45].

3akoHOAaBYA BIIaja 3iHCHIOETHCS ogHOnanaTHowo [eHepanpHOIO panoro (Consell
General), sika CXBaJIFO€ JIepKaBHUN OFOJKET, BU3HAYAE MOJIITUKY YPSIY 1 KOHTPOIIIOE
i mpoBenenns [21, ct. 50]. [eHepanbHa pama oOMpaeThCs HA 3aTIBHUX BHOOpaxX Ha
4-piuynuii TepMiH 1 BKiItodae He MeHIe 28 i He Oinpiie 40 wieHiB, MOJOBUHA SIKMX TPe/i-
CTaBIIsIE CiM OOIIHH, a Ipyra — HalioHaJIbHUN OKpyT [21, cT. 51, 52]. KepiBHuM opranom
I'enepanbHoi pagu € CuHIUKaTYypa y CKiIaji [ eHepanbHOro CHHIMKA — rOJIOBHU Tapia-
MEHTY 1 HOTO 3acTynHHKa — [ eHepanbHOTO CyOCHHIMKA, SIKi HE MOXKYTh 31HCHIOBATH
CBOT TOBHOB)KEHHS O1JIBIIIE TBOX MTOBHUX TEPMIHIB MMOCITiIb [21, cT. 55, mm. 1-3]. 3a-
KOHOJIaBYA iHIIiaTHBa HaNEKUTh [ eHepanbHill paai i Ypsay. [Ipomno3umii 3akoHiB Mo-
KYTh TaKOXK TIPECTaBIATH [ eHepanbHii paai CIUTBHO TPH OOIUHN a00 OfHA JecsaTa
HalloHaJIBpHOTO BHOOpYOro kopmycy [21, ct. 58, . 1-2]. ['enepanbHa paga moxe 3a-
KOHOM JIeJICTyBaTH 3/iHCHeHHS 3akoHoaBuol GyHKiii Ypsay [21, ct. 59]. InimiaruBa
10710 BHECEHHS 3aKOHOTIPOCKTY TIPO JePKaBHHIA OIO/KET HAJIS)KUTh BUHATKOBO YDAy
[21, cT. 61]. [TpuiinsTi [eHepanbHOIO pasioro 3aKOHU MepefaloThes [ eHepanbHUM CHH-
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nmukoM CITIBITPaBUTEISIM, SIKI CAHKITIOHYIOTH, POMYIIBIOBYIOTE 1X 1 epenaiots Odi-
uifinomy Oronerento KusiziBctBa AHgoppa ass ix onputtogneHss [21, ct. 63]. licns
KOKHOTO OHOBJIEHHS [ eHepanbHa paga obupae raBy Ypsamry, KaHIUAATH HA TIOCaay
SIKOTO BUCYBAIOTHCSI OAHIEI0 I’ ATOIO WieHIB [ eHepaibHOI pagy 1 MPeaCcTaBIsIIOTh CBOT
mporpamMu JisuibHOCTI [21, 1. 68, T 1-3].

BuxonaBua Bnaja HaleXKUTh YAy, SIKAH 3IHCHIOE KEPIBHUIITBO BHYTPIITHHOIO
1 30BHIIIHBOIO MOJIITHKOIO, IEPKABHOIO aJMiHicTpamieto. [aBa Ypsiay npu3zHadaeThes
CriBnpaBUTENISIMHE TTiCHs Horo 00paHHs ['eHEepalbHOIO Pamoro 1 MOXKE CTABUTH TIEPEl
HEI0 MUTaHHS PO AOBIPY Y 3B S3KY 13 CBOEIO MPOrPaMoro abo 3 1HIIUM MUTAHHSIM
0co0MMBOi BaXXJIMBOCTI. BiH HE MOXKe 31HCHIOBATH CBOi OOOB’SI3KH MPOTSATOM ITOHAT
JIBAa TOBHUX MaHJaTH rmocmiis [21, ct. 70, 72, . 1-2, c1. 73, 75].

TakuM YMHOM, HAHBaKJIMBINIO 03HAKOIO ()OPMH MPABIiHHS AHAOPPH MOCTAE ii
CBiJIOMe, TOOPOBITBHE, 3aKPITUICHE MMPABOBOI HOPMOIO HAWBHUINOI crin — KoHCTHTY-
Li€X0 — 3BEPHEHHS JI0 TyXOBHOI B1au IcnaHii i cBiTchkoi Biiau @paHItii mo0 HaaH-
HA TapaHTii He3anexkHocTi KussiseTea. BiamosinHo mo goroBopy 1278 p. rapantamu
HE3aJIeXHOCTI AHAOppH NocTatoTh Icnanis 1 @panuis.

KusziBeTBo JIiXTEHIITEHH 3a ()OPMOIO TIPABIHHS € CIIaIKOBOIO NAapJIaMEHTCHKOIO
MOHAPXI€I0 3 IEMOKPATHYHUM MOJITHYHUM PEXKUMOM, SIKHH perymntoeTbess Konctury-
uieto 1921 p., mo 3aminmna OcHoBHUM 3akoH 1862 p. [22, cT. 2]. YV 1923 p. JlixTeHmITeiH
ITIITACaB TOTOBIP PO MUTHUH coro3 13 I1IBeltiapiero, miciast 90ro OCTaHHS IMPEICTaB-
Jsi1a JUIUIOMAaTHYHI 1 KOHCYJIBCBKi 1HTepecH KHs31BCTBa 3a Horo mexamu. [licis
Hpyroi cBiToBOi BiiiHN mosiTHKa JlixTeHIITEHHY ()aKTHYHO BU3HAYAETHCS IIBEUIIAP-
cbKUM ypsioM [1; 3]. 3akoHOmaBYa BllaJa HAJIEKUTH OJAHOIAJIATHOMY MApIIaMEHTy —
Jlanparary, skuii ckJagaeThes i3 25 faemyTaTiB, 0OpaHUX MPSIMUM TAEMHUM TOJIOCYBaH-
HSIM 3a CHCTEMOIO TPOMOPIIHHOTO IpeacTaBHUNTBA: 15 nemyTtari Big OOepmanmy
i 10 — Bix YHTepnanmy TepMinoM Ha 4 poku [22, cT. 46, 47]. I'naBoro nepkaBu € Kus3b,
KM ipecTasisie JIIXTeHIITeH y BiTHOCHHAX 3 iHIIMMU Jiep’kaBaMu. BiH BigkpuBae
i 3akpuBae JlaHaTar 1 BOJIO/IE IPaBOM HOTO PO3ITYCKY 3a BJIACHOIO iHiIiaTnBO0. XKos-
He pIllICHHS TapJlaMeHTy He MO)KE HaOpaTh CHIIM 3aKOHY Oe3 3TOfM TJIABHU JICPIKABH.
3 inmoro 6oky, KHs3p Mae HeoOMekeHi MpaBa y MUTAHHAX MTOMUIYBaHHS, IPU3YIIH-
HEHHS KpUMIHAIBHOTO MIEPECTilyBaHHs, MPUCBOEHHS TUTYIIB, 3B€ICHHS Y IBOPSHCHKUHN
paHr i Haropox. 3a Haa3BUUaHHUX 00cTaBUMH KHI3b MOXKE BHIAaBaTH YKa3H i3 CHIIOIO
3akoHy Oe3 3roam mapmnameHnTty i [Ipem’ep-minictpa [22, cT. 7-13]. 3a BUMoOroo He
menme 1000 rpomMansH, siKi KOPHCTYIOTHCS MPABOM TOJIOCY, 00 Ha ITiICTaBi MOTHBO-
BaHOI MMCHMOBO] PE30JIOLIT HEe MEHILIE TPHOX 0OLIMH JlaHATar MOBUHEH OyTH CKIMKa-
HuH. 32 yMOB, niepeibaueHux nonepeanim adzamom, 1500 rpomaisit, 110 KOPUCTYIOTh-
CsI TIPABOM TOJIOCY, a00 YOTHPH OOIITMHU Ha ITiICTaB1 PE30IIONIN iXHIX 300piB MOXKYTh
BHMaraty poBeACHHS peepeHIyMy 3 IpUBOAY po3mycky Jlanarary [22, cT. 48].

Ha gac mixk BiIKJIalaHHsM 3aCiIaHb, 3aKPUTTSAM 9U po3ITyckoM Jlanarary ta Horo
BIIKPUTTSM 3alpOBaKy€eThest JleprkaBHUM KOMiTeT Aist 3aMinu Jlanarary y cnpasax,
SIKi TOTpeOyIOTh Horo ydacti abo oro komiciii. BiH cknagaeTses i3 monepegHboro
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rosjoBu JlaHaTary Ta 90THPHOX 0Ci0, oOpanmx JlanaTarom i3 4ucia cBoix wieHiB. Jli-
SUTbHICTB Jlep>kaBHOTO KOMITETY NMPHUIMHAETHCS 13 TOHOBICHHAM 3acifanb Jlanarary.
JleprxaBHMIA KOMITET HE MOXKE IIPUAMATH TTOCTIHHI TOCTAHOBH 1 HeCE BiNOBITABHICTh
3a CBOIO JisLTBHICTB [22, cT. 71-75].

BukonaBuy Bia 1y 3/iMCHIOE KoaminidHuA Ypsiny ckiazi 5 ocio: [Ipem’ep-MminicTpa,
SIKOMY HaJle)KaTh TakoXK (PyHKIIii MiHICTpa iHO3eMHHUX CIIpaB, FOCTHUIIIT Ta (piHAHCIB, HOTO
3aCTYIHUKA 1 TPHOX YPSAOBUX PagHUKIB. TpH wieHn Ypsdy, BKIIOYalOud HOTO IIaBy,
TIPENICTABIIIOTH MAPJIAMEHTCHKY OLTBIIICTE, a IBA — OMO3HUIlif0. UneHn Ypsmy mpu3Ha-
qarotecsi Kusizem 3a nponosuuiero Jlanarary Ha 4-piyHuii TepMiH. 3a BTpaTu 0BipH
Jlarmrar mpocuts KHsI3s IO BIKIMKAHHS TOTO UM 1HIIOTO WieHa Ypsny [22, ctT. 71-74].

I'apantom HezanexHocTi Jlixrenmreiiny e IlIBeiinapcpka Kordenepartis.

KuszicTBo Monako maso Koncruryiii 19111 1962 pp. V 2002 p. kpaina rnpuiinsiia
TpeTiit OCHOBHHI 3aKOH, BIIITOBITHO IO SIKOTO BOHA 3a (hOPMOTO TIPABITIHHSI € CTIAIKO-
BOIO KOHCTUTYLIHHOIO MOHAPXI€I0 — KHA3IBCTBOM 3 IEMOKPATHYHUM MOJITHYHUM pe-
KUMOM [23, cT. 2]. Y mepeamoBi A0 TekeTy KOHCTHTYIIIT TOBOpUTHCS, 10 BOHA TIPUIHSTA
3 ypaxyBaHHSM «HEOOXiHOCTI yIOCKOHAIEHH IHCTUTYTiB KHA31BCTBa 3 METOIO Kpamoi
BiJIMOBIAHOCTI MOTpebaM rapHOro YIpaBIiHHS KPaiHOIO 1 32/I0BOJICHHS HOBUX MTOTPEO,
BHUKIIMKaHUX CYCITITHPHOIO €BOJIOIIEIO 11 HaceneHHs». BiAmoBiqHo 10 Hel 3akoHOIaBYa
Biasia HasjexkuTh KHsa3to 1 HarionanbHil pajii — napiaMeHTy, 110 CKIaaaeThes i3 18 ne-
IyTariB, 0OpaHUX HA 5 POKIB 3araJIbHAM TIPSIMHM ToJIocyBaHHAM. [lapmaMeHT He Mae
[paBa KOHTPOJIIOBATHU JIiSUTbHICTD YPsiLy H BUCTYIATH 13 3aKOHOIABUMMH 1HILIaTHBAMHU
[23, cT. 4, 53].

I'maBoto nepxaBu € Kusasp (Prince), sikoMy HajeKUTh BUKOHaBYa Biajaa. Bin npu-
3HAUa€ 1 BIAKIMKAE YWICHIB yPsIy, MOXKE y Oy/Ib-SIKHI MOMEHT PO3ITyCTUTH TapiIaMEeHT,
MIPEJICTaBIISIE KpaiHy B IEp)KaBHUX BiTHOCHHAX 1 Ma€ MPaBO yKIAIaTh i patudikyBaru
JIOTOBOPH, BUJIA€ OPJIOHAHCH IIIOJI0 X BUKOHAHHS [23, cT. 3, 14]. [71aBi nepxasu Jqo110-
MararoTh J0paJi4i opranu — Pajiia KopoHH, sika KOHCYNbTye KHS3s B TUTaHHSIX MiXKHa-
POIHUX JOTOBOPIB, PO3IYCKY MapiaMeHTy, aMHICTIi Ta oMUITyBaHHs, 1 [leprkaBHa paja,
1110 JIa€ BUCHOBKH II10/I0 TIPOCKTIB OP/IOHAHCIB Ta 3aKoHiB [23, cT. 52, 75-77].

Buxonapuy Bnajy Ha MpakTHIl 3A1HCHIOE YpsIOBa paja, O40JIIOBaHa JIeP)KaBHUM
MminictpoM (Ministre d’Etat). Binnosigno go goroBopy Monako ta ®panmii 1918 p.
2 MICIIS 3 YOTUPHOX B YPSIOBIH paai MOCIIal0Th MpeacTaBHUKN DpaHIlii, BKIIOTAI0TN
nocaay Jep:kaBHoro MmiHictpa. OcranHil npu3HavyaeThesi KHsA3eM 13 cMcKy Tphox
KaHAuaTiB, 3anponoHoBaHux [Ipesunenrom @pannii. Kusa3e nprsHadae it iHmmx
4IEHIB YpsAI0BO1 pajin, 30KpemMa paHuKa i3 BHYTPILIHIX TUTaHb, PAIHUKA 13 podiieM
CoLiaJbHOT MOJITHKY W CyCHiIbHOT 3aHHATOCTI Ta paAHMKa 3 MUTaHb (iHaHCIB [23,
cT. 43-51]. OTxe, rapaHTOM HarlioHaIBEHOT O6e3nekn MoHako € dpaHiris.

Takum unnoMm, AHJ0ppa, JlixTeHmTeliH i MoHako 3a (OpMOIO MPABIIHHS € KOH-
CTUTYIIHTHIMY MOHApXiAMH 1 3a0€3MeYeHHs HEMOPYITHOCTI CBOTO CYBEPEHITETY i Te-
pUTOpiaNbHOI IUTICHOCTI MOKIJIaal0Th HA TPOTEKTOPIB 1 TapaHTIB, SIKUX y0adaroTh
y CYCIZIHIX BEJIMKHX JiepxKaBax, 30kpema [cranii, @panmii i LIBeinapii.
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2.3. @opma npasninua Bamukany

[Tonepennuk Batukany — [lanceka oOnacts — Oyna ctBopena y 756 p. ¥V mortomy
1929 p. noroBopom Mix koposiem Itanii Bikropom Emmanyinom 111 Ta [Mamoro ITiem X1
cTBOpeHo JlepxkaBy-MicTo BatrkaH i3 3a0e3meueHHsIM CBSITOMY TIPECTOITY «a0COFOTHOT
1 SIBHOT HE3aJIGKHOCTI» Ta TAPaHTIl «HE3alepeyHOro CYBEPEHITETY Y cepi MiKHAPO/I-
HUX BimHOCHH» [25]. 3a dhopMoro mpaBiainHsa Batnkan € aOCOMOTHOIO TEOKPATHIHOIO
MoHapxiero. [maBoro gepskasu € [lana Pumcbkuid, skuii 00MpaeThes TOBIYHO KOJIETIEI0
KapJIMHAJIIB TAEMHHM TOJIOCYBaHHSAM. BaTnkaH He Mae KOHCTHUTYIIIT B TOYHOMY PO3y-
MiHHi 11b0T0 c110Ba. [i posbs BuKoHyBamu KoHCTUTYIiHI akTH nepkaBu-MicTa Barukan
Bix 7 wepBHs 1929 p., HalBaXIUBIIMME 3 AKUX Oynu OCHOBHMH 3aKOH, a TAKOXK
«amocToMyHa KOHCTHTYIIsH Bix 15 cepras 1967 p. mix HazBoto «Regimini Ecclesiae
Universae», sika MicTHJIa TIOJIOKEHHS Tpo pedopmy pumcbkoi Kypii. Ha mouarky
2001 p. mabpaB ynHHOCTI HOBHiT OCHOBHUI 3aKOH AcprKaBu Batwmkan Bix 26 mucTorma-
na 2000 p., sskuil pakTHUHO 3aKpINKMB CHCTEMY PO3MOALTY BiIacTel, 30epiraioun adco-
JIFOTUCTCHKUIE 3MicT cuctemu mpapiinis. Crarts 1 1iel «k KoHcTuTyii» aeknapye, mo
«[lama six raBa gepskaBu Batukan Bosiozi€ BCi€ro HOBHOTOO 3aKOHOJABYO1, BUKOHABYOT
i cynoBoi Biaau» [24]. Y mepioz BiIbHOTO MPECTONy O3HAYCHI MpaBa MepeaatoThCst
KOJIerii KapAWHaIiB, SIKa MOKE BUAABATH 3aKOHOJABY1 aKTH JIMIIE Y BUIIA/IKy HAraJbHOT
HEOOX1THOCTI, 1 TEpMiH IXHBOI [1iT 00MEKY€ThCS MEPi0IOM BIJIBHOTO MPECTONY 1 MalOTh
OyTH 3aTBep/pKeHl 3HOBY 0OpanuMm [lamoro [24].

Henerosana Ilamnoro 3akoHonaBua Biaja 3fiiicHioeTbes Komiciero kapanHamiB Ha
40JIi 13 MPEe3UACHTOM, MPU3HAUEHOIO HA 5 POKIB, 32 BUHATKOM BHITIKiB, KOJH TJIaBa
JepkaBu 3anumiae ii 3a coboro abo mepenae iHmMMM iHCTaHIIAM. Kowmicis 3miicHIoe
CBOIO BJIaTy BIAMOBITHO IO TAKUX IMPABUJI MPOTICAYPH: y MiATOTOBII MTPOCKTIB 3aKOHO-
JIABCTBA BOHA CITIBIPAIIIOE 3 IEPKABHUMU PAJIHUKAMHU Ta IHIIUMH €KCIIEPTaMH CBSTO-
ro MpecToiy. 3aKOHOTPOECKT K€ MOBUHEH OyTH CIIo4arKy 3aTBepipkeHuit Ilamoro.
Kapnunan-nipe3unieHT Bugae OpIoHAHCH HAa BUKOHAHHS 3aKOHIB [24].

Jlo BUIIMX KOHCYJIBTaTMBHHUX OpraHiB Barmkany nanexars BceneHncekuii codop
Pumo-katonuipkoi niepksu, Koeris kapauaaiiB Ta CuHOI enuckoniB. BeeneHehbkuit
co0op € 3i0paHHsM €MUCKOIIB, CKIMKaHUX [1arnoto 1st BUPIIIEHHS BRXKIIMBHX [IEPKOB-
HUX uTaHb. Jpyruit Barukancekuii codop 1962—1965 pp. yxBanus mporpaMmy «OHOB-
JeHHsD» 1iepkBU. Koserist kapuHa B CTAaHOBUTH Jopaa4uii oprad npu [lami 1 Takox
BUPIIYy€ HAWBaXIIMBIII IEPKOBHI NUTaHHs i oOupae [lamy. Ls konerist Mmae Ha3By
«koHKJIaBy. CHHOJ €MHUCKOIIB — MOPATIN OPTaH, M0 CKIATAECTHCS 13 MPEACTABHUKIB
HaIllOHAJIBHUX E€MUCKOIATIB Ta MPKHAPOIHUX KaTONHMIIPKUX OpraHizamii. YacTuHa oro
4IleHIB npu3HavyaeThes [lamoro, a iHIma yacTHHA 00MpacThesl Ha KoH(epeHmisx. Bu-
KOHaBUY BJaty 3aiticHtoe [Ipe3uieHT Komicii, sikomy fonomarae [ eHepanbHuil cekperap.
BaxuBi muTaHHS BUPIIIYIOTHCS KOMiciero [24].

Takum unHOM, opMma paBiiHHs BaTnkaHny — aOCONIOTHA TEOKpaTHYHA MOHAPXIsl —
BUSIBIISIETHCSI HAHOIIBII YHIKAILHOO 32 BC1 ICTOPUYHI €MTOXH, OCKIIBKH YPSITH 3BUYali-
HUX JepKaB 3[iIHCHIOIOTh MOJIITHKO-a/IMiHICTPaTHBHE YIIPABIiHHSA CBOIMHU HapoaaMu
@
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3a JOIIOMOTOI0 HOPM IIpaBa, a BIAIHI CTPYKTypu BaTukany, sSIKuii HapoIy He Mae,
CHPABIISIIOTH PENiTiHHIMHU JOTMaTaMU JIMIIE TyXOBHUH BIUIMB HA COTHI MUJILHOHIB 0Ci0
iHIIMX JepaB ychoro cBity. [1 yHiKaIbHICTh HiATBEPIKYETHCS I BUSHAHHAM TIPHHIII-
ITy PO3IIOJILTY BIacTel 3a yMOBH 30epekeHHs adcomroTu3My. HemopyniHicTs cyBepeHi-
tety Batukany 3a0e3neuyerhes [Tanier y BIAMOBIAHOCTI 10 gorosopy 1929 p.

BUCHOBKHU

Taxum 9uHOM, 10 YHCIIa KapIUKOBUX JepkaB €Bponu («MiKpoaepKaB») BXOAATH JB1
JeMOKpaTHyHi pecnyoniku — Mansra i Can-MapuHo, TpU KOHCTHTYLIHHI MOHapXii —
Awnpoppa, Jlixrenmreitn, Monako it omHa abCoNMOTHA TEOKpaTUYHa MOHapXist — Baru-
kaH. CBiif cyBepeHiTeT BOHU 30epiraloTh 3aBIsKu mpoTekropary Benmkoi bpuranii Han
Maunsroro, ITanii — nag Barukanom i Can-Mapuno, Icnanii Ta @panuii — Hag AHAOp-
poto, llIBeitmapii — mag Jlixrenmreitnom, ®@pantii — Hag Monako. [lopiBHIBHUT
aHaji3 GopM MpaBliHHS KapJIMKOBUX JEPKaB IMOKa3ye IXHIO LIJIKOBUTY 1JEHTUYHICTD
13 3BUYalHUMH — MAJIMMU, CEPEIHIMU i BEIMKUMU JiepxkaBaMu. KoxHill popmi mipas-
JIHHS 3a3HaYeHUX KpaiH BJIacTUBI criennigHi 0cOOMMBOCTI. 30epekeHHs CyBepeHiTe-
Ty 3a YMOBH MPOTEKI[IOHI3MY CTAaHOBUTh OJIHY 13 HUX. L{i 0COOIMBOCTI MOJNISTalOTh
Yy ABOICTOMY XapakTepi IX PO3BHUTKY, a caMme: y 30epeXeHHI eJIeMEHTIB iCTOpPUIHUX
Jep>KaBOTBOPUMX TPAAULIH 1 B OTHOYACHOMY €(DEeKTUBHOMY BUKOPUCTaHHI JOCATHEHb
CY4JacCHHMX PO3BHHEHHX KpaiH y cepi Aep>KaBHOTO yIPABIiHHA.

[lepury TeHIEHIIiO MiATBEPIIKYE, 30KpeMa, TOH (DaKT, 10 HAHBaKJIMBIIIO 03HAKOIO
¢dopmu npaBninHsg AHAOppH nocTae ii 1oOpoBinbHE, 3akpimiene KoHcturyuiero 38ep-
HEHHS 10 TyX0BHOI Baau Icmanii 1 citchkoi Biaan Opanuii 3a HaJaHHSIM rapaHTii He-
3anekHocTi KHA31BCTBa, a TakoXK ydacTs npeacTaBHUKIB DpaHilii B poOoTi ypsiay MoHa-
k0. ®opma mpaBniHHA BaTnkaHy TakoXX BUSIBIIIETHCS] HAHOIIBIIT YHIKAIHHOIO 3a BCI ic-
TOPHYHI €MOXH, OCKLIbKKM Barukan y3araii He Mae cBoro Hapony. Lls opma crBopena
JUIS yTIpaBJIiHHA HapoJlaMU 1HIIUX Jep)KaB, SIKe 3/1HCHIOETHCS IUIIXOM JTyXOBHOTO
BILIUBY. [i yHIKAIBHICT MiITBEPIKYETHCS I BUSHAHHAM MPUHIMITY PO3IO/LTY BacTe
3a yMOBH 30epe:KeHHS a0COIIOTU3MY. BaTnkan akThBHO miaTpuMmye 60poThOy 3a Mup,
JOMSHICTb, TPOTH TEPOPH3MY 1 TOTATITAPHUX PEIKIMIB, 32 MIPaBa 3HEJOICHUX 1 CIIPaBIISE
HOTYKHU BIUIMB Ha HACEJICHHS IUIAHETH, Ha IOJIITUKY JepKaB, Ha JUILIOMATIio, Ipo-
MaJIChKi Oprafizarii Ta pyxu. Lfo TeHICHITIIO i CITIOI0Th 3AIAIITKH TAKUX TPAIUIIiH Ta
THCTUTYTIB MPaBIIiHHS 1HIINX KapJIMKOBUX JIEpiKaB, SIK Mapeax, apeHroacamornesi, crary-
T Mi3HBOr0 CepeHbOBIYYS, KalliTaHU-PEreHTH, KOHCTUTYLIs-AeKIapauis i3 16 crareit
00CSITOM JIBi CTOpPIHKH, Ha3BU «KHS31BCTBOY», «KHSI3b», IO aCOINIOETHCS 13 CepemHbo-
BiYYSIM 1 CBiTYMTH PO OAraTOBIKOBY CTANICTh YIPABIIHCHKHAX TpaAuiliii. BoHu cBiguarh
IIPO BUIEPEKECHHSI KApJIMKOBUMH JIEP>KaBAMHU CBOIX BEJIMKHUX CYCiIB y PO3BUTKY i 3a-
MPOBaKEHHI CYCIUTBHO-TIOMITHYHNX IIHHOCTEH, BIACTHBUX CHOTOJIHI yYyacHUKaM €B-
poneticekoro Coro3y, y Ieplry 4epry o0 rapaHTyBaHHs 0e3MeKH IUTSIXOM 00’ € THaHHSI.

CyTHICTB IpyTOi TEHISHIIIT TTOJIATAE ¥ IPUCTOCYBaHHI (DOPM MPaBITiHHS KAPITHKOBUX
JIeprKaB 0 HOBUX YMOB PO3BHTKY, [II0 IPOTOJIOLIYETHCSI B TEKCTaX KOHCTUTYILIHN Ta 1110~
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CTPYEThCS KUTbKapa30BUM MPUHHATTIM KpaiHamMu OCHOBHUX 3aKOHIB 3 METOIO TPH-
BEJICHHS 1X Y BIIMTOBIHICTH 0 HOBUX BHMOT, a TAKOXK 3aITPOBAHKEHHSIM PECITyOTiKaH-
CBKOTO Jlally # KOHCTUTYLIHHMX MOHApXii, BAZHAHHIM NPUHIUITY PO3MOALTY T1IOK
BJIa/IM, 3a0€3MEUYCHHM IMOJIITUYHUX 1 TPOMAJITHCHKUX CBOOO, MIATPUMAHHIM MHPO-
TMOOHOT MOMITHKH, MIKHAPOAHO] cHiBOpali, 00pOCyCiACHKUX BiIHOCHH.
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Poman Angpiiiornu Maiiganux

Kageapa uusiaorozo npasa
Kuiscokuii mauionanrvruii yrisepcumem imeni Tapaca Illesuenka
Kuis, Yxkpaina

BIPTYAAbBHA BAAIOTA B LIUBIAbBHOMY IMPABI YKPATHU:
CTAH, TEHAEHUII, MEPCITEKTHBU

AHoTauis. ¥ cmammi posenanymo ocobaueocmi 8ipmyanvnoi eantomu 6 YyusiibHoMy npasi
Yrpainu, 3oxkpema cyuacnuii cman, npobnemu, mendenyii ma nepcnexmusu. JJocaiodiceno
MexHIuHi acnekmu pobomu mexuonoeii O10Kyelny ma ix 6niu8 Ha NPasose pe2ynio6aHHs Gu-
nycky ma o6izy kpunmoganomu. OKpecieHo nioxoou 00 pe2yiro8anHs KpUnmosaiomu 6 iHuux
Kpainax @ KoHmexcmi ix nopisHAHHA 3 YKpaiHcbKum 0ocgioom. Ilpoananizosano 8ipmyanbHy
8antomy K 00 €Km YugiibHO20 NPasd, 0coOIUBOCHI 1l OCHOBHI NpodIeMU V BUKOPUCINAHHI
OJIOKYelHY, WO CKAAUCA Ha cyyachomy emani. Onucano npoexkm 3aKoHy, NOKIUKAHUL 8pe2y-
JI08AMU BIOHOCUHU 3 00i2y Kpunmosaitomu 6 YKpaini, HagedeHo 1020 XapaKkmepucmuxy,
0CHOBHI nepsazu i 8adu. 3pobieno 8UCHOBKU NPO MeHOeHYil ma nepCneKmusu 3aKoH00aA8Y0-
20 8pe2yNIoBanHs 8UNYCKY Ul 00icy Kpunmosaniomu 6 YKpaini.

KuarouoBi cioBa: «rpuBarHi» rpouri, BipTyajlbHa BaJII0Ta, KPUITOBAIIOTHI TpaH3aKIii,
LIUBIIbHE PAaBO YKpaiHU, KPUITOBAIIOTA SIK 00’ €KT IMBUIBHOTO MpaBa, MPaBOBHH PEKUM
KPUIITOBAJIOTH.

Poman Angpeesuu Maiiganuk

Kageapa ipancaarckozo npasa
Kuesckuii nayuonarvrotii yrusepcumem umeru lapaca Illesueno
Kues, Yxpauna

BHUPTYAABHAA BAAIOTA B I'PAIKAAHCKOM INPABE YKPAHHDI:
COCTOAHHME, TEHAEHUHWU, INEPCIIEKTHUBbI

AHHOTAUMA. B cmamobe paccmompervt 0CoOeHHOCU SUPMYATIbHOU 8ATIOMbL 8 2PANCOAHCKOM
npase Ykpaumwl, 8 4acmMHOCMU COBPEMEHHOE COCMOsIHUE, NPOoOIeMbl, MEHOESHYUU U NePCNeK-
muevl. Mcciedosanvl mexnuueckue acnekmslt pabomsl MmexHoi02uu OIOKYeUH U UX GIUsHUe
HA npasosoe pe2yiuposanue eblnycka u obopoma kpunmosaniomol. Onpeodenenvt nooxoovl
K pe2yiuposanuio KpUnmosaiiomol 8 Opyeux CmpaHax 6 KOHMeKcme ux CpasHe st ¢ YKPAauH-
cxkum onvtmom. IIpoananuzupogansvt 6UPMYaibHAs AIIOMA KAK 00bEKm 2pajicOancKo2o
npaea, 0COGEHHOCMU U OCHOBHbLE NPOOILEMbL 8 UCHONb308AHUU OLOKUEIHA, CILONCUBLUUECS HA
coepemenrom smane. Onucan npoekm 3aKOHA, NPU3BAHHDIL YPe2yIupo8ams 000pom Kpun-
moganomul 6 Ykpaune, npeocmagiena e20 Xapakmepucmurd, OCHOGHbLE NPEUMYUeCmed
u Heoocmamxu. Coenanvl 861860061 0 MEHOEHYUAX U NePCNEeKMUBAX 3AKOHOOAMENbHO20 ype-
2YIUPOBANUSL 8LINYCKA U 000POMA KPUNMOBALIOMbl 6 Ykpaune.

KiroueBrblIe cj10Ba: «4acTHBIE JACHBI'Y, BUPTYyaJibHasd BaJllOTa, KPUIITOBAJIIOTHLIC TPAH3aKIUH,
TpaxaaHCKOE MpaBo YKpaI/IHI)I, KpUIITOBAJIOTA KaK 00BEKT Tpa’XaAaHCKOI'0 IIpaBa, HpaBOBOﬁ
PEXKUM KPUIITOBAJIIOTHI.
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VIRTUAL CURRENCY IN THE CIVIL LAW OF UKRAINE:
STATE, TRENDS, PERSPECTIVES

Abstract. The article deals with the peculiarities of the virtual currency in the civil law of
Ukraine, namely a current state, problems, trends and prospects. The technical aspects of the
work of the blockchain technology and their influence on the legal support of the emission and
turnover of cryptocurrency are explored. The approaches to the regulation of cryptocurrency in
other countries in the context of their comparison with Ukrainian experience are considered.
The cryptocurrency as an object of the Ukrainian civil law is analyzed, as well as the pecu-
liarities and main problems using of blockchain at the present stage. A draft of law designed to
regulate turnover of cryptocurrency in Ukraine, its characteristics, main advantages and dis-
advantages are described. Conclusions on the trends and prospects of legislative regulation of
the emissioni and turnover of cryptocurrency in Ukraine are made.

Keywords: ’private’ money, virtual currency, cryptocurrency transactions, cryptocurrency as
an object of the Ukrainian civil law, legal regime of cryptocurrency.

INTRODUCTION

One of the non-titled and not directly foreseen by the law objects of civil law are so-
called virtual currencies — a kind of "private" money issued not by the public authority
by emission of restricted funds (bitcoin, etc.) that are subject to conversion in certain
circumstances to a real money [1; 2; 3]. The negative attitude and limitations by the
states emission of private money is largely due to the lack of state oversight of the
entities that issue them. The availability of private money offers an opportunity to use
alternative payment units, which negatively affect the course of state money and, in
theory, can reduce demeand for them.

The status of entities carrying out the issue, exchange, storage and operations with
private money ("platforms of private money"), is not clearly defined for most virtual
currencies [4; 5]. The absence of status of financial organizations on such platforms
makes impossible the traditional currency control and bank supervision of private
money. They are not subject to the consumer identification requirements (KYC); they
can also deliberately weaken the control, thereby indirectly supporting criminal opera-
tions, money laundering and terrorist financing (ML/TF).

In the absence of the control over volume of emission of private money and the
availability of security, the probability of a default of the issuer of private money is
significantly greater than the probability of default of the state. This causes increased
volatility (unsteadiness) of the course of private money and additional risks for their
holders, which further increases volatility. Non-cash money is subject to failures and
other technical risks. A failure can lead to theft, disappearance of money, a sudden in-
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crease in money supply and, consequently, depreciation of money. At the same time,
platforms of private money do not want and can not be responsible for this.

In the regulatory sphere all possible measures were taken to reduce the mentioned
risks. Platforms of private money equated to payment systems and banks with the cor-
responding requirements of customer identification, which meant:

— complete ban on anonymous payments or limitation of their maximum sum,
storage of transaction history;

— establishment of restrictions for platforms for the management of user accounts
and emission of unsecured money in order to avoid uncontrolled animation (formal
increase);

— restriction of access of legal entities to the use of platforms to avoid the "leakage'
of private money to the settlement system.

Thus, the private money platforms were reduced to payment systems, in which the
use of virtual currency served only for technical purposes — transactions were simplified
between clients who have invested public money into the system [1]. This status offsets
most of the benefits of private money. Theoretically, a payment system operating over
the Internet can act extraterritorially while being offshore, but all attempts to create
such an independent system have invariably encountered active opposition from finan-
cial regulators and law enforcement agencies.

1

1. MATERIAL AND METHODS

At the present stage in Ukraine there is a situation in which the active development and
use of cryptocurrency occurs in the absence of a regulatory framework for its regulation.
This gives rise to a number of problematic legal situations and more acutely raises the
problem for the need in legislative regulation of virtual money. The Verkhovna Rada
of Ukraine is considering the Draft Law of Ukraine "On the Circulation of Cryptocur-
rency in Ukraine" [6]. Its provisions that have not yet entered into force may regulate
in future:

— the concept of cryptocurrency;

— blockchain system and entities of crypt-currency operations;

— mining of cryptocurrency;

— use of cryptocurrency and cryptocurrency transactions;

— activity of cryptocurrency market.

Trends and prospects of legal regulation of cryptocurrency in Ukraine are due to
the peculiarities of this legal phenomenon. Cryptocurrency — is not the first in the his-
tory example of creating private money, but first of all they differ technologically:

— decentralized (the central issuer is absent);

— not tied to material objects, including account holders, which complicates control
and regulation of cryptocurrency;

— in the technology of blockchain and its individual implementations (in particular,
in cryptocurrency), states see the threat as it involves the effective replacement of state
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functions by software algorithms. In the long run, this will lead to a loss by the state
part of functions in the settlement sphere, which, of course, does not correspond to
theinterests of the ruling groups.

Before analyzing the current state of legislative regulation of cryptocurrency in
Ukraine, comparing it with the experience of individual countries and outlining the
prospects of further development, it is necessary to consider technical aspects of work
of blockchain technology, since it is they who most influence the resolution of legal
issues concerning the issue and circulation of cryptocurrency. A clear answer, exactly
what is the cryptocurrency, how exactly the mechanisms of its extraction and realization
are provided, will help to establish its place in the legal field.

2. RESULTS AND DISCUSSION

2.1. The mechanism of work of blockchain

By the end of XX century anonymous payment systems and private money exchang-
es, even though they were technological possibile, from political point of view they
were completely unacceptable for the major financial market state players. Thus, at
the beginning of 2000 the architecture of the Internet, the computing powers of its
nodes and the increase of its connection speede enabled in some cases to switch from
multilevel architectures of networks ("client-server") to decentralized peer-to-peer
architectures in which individual network members interact without centralized
server (peer-to-peer, p2p). The use of decentralized architecture in financial sphere
has become a matter of time.

Though in vast majority of cases, multilevel architectures are most efficient, one-
level provide greater reliability, as in case of failure of one member, others remain
active. For such networks, it has been used in situations of constant pressure from the
outside, including the exchange of controversial content. The example are decentralized
file-exchange networks (and partially decentralized, like BitTorrent), and also anony-
mous proxies.

The architecture of one-level network and technology of electronic digital signature
needed to identify participants of network were well developed and tested already in
the middle of 2000s. The only problem remained was the forging of information about
committed transactions by unfair participants of the system (the problem of multiple
spending). In other words, the availability in decentralized system different information
about the fate of the payment unit forms the problem at determining the "right" transac-
tion. Without centralized intermediary, there is no standard network, participant who
can be trusted. It is this problem that solved the technology of blockchain ("chain of
blocks"), on which the implementation of cryptocurrency (including bitcoin), as well
as non-payment implementations of distributed ciphered registers, was established.
Decentralized payment system, although carries certain risks, in some situations may
be more efficient than centralized, since remittances made with the help of such system
@

117



Bicuuk Hauionaabnoi akagemii npaBorux nayk Ykpainun Tom 25, Ne 2, 2018

do not require the participation of intermediaries, and, correspondingly, can not be
cancelled or changed by these intermediaries [1].

Blockchain, except the technology itself, is called the direct database — "distrib-
uted registry"”. "Distributed" means that each participant keeps (and synchronizes)
full version of base or, at a minimum, records of large number of recent transactions.
Thus, it is impossible to liquidate blockchain by disconnection some participants from
network: base is saved for those who stayed. Base storage means the participation in
the system and, accordingly, the presence of unique key necessary for addressing
transactions (participant address, or "wallet"). The presence or absence of any other
information about the user in base odes not influence the work of the system, and
therefore blockchain can be anonymous, that is contain only address of participants
(their "wallets") [1].

The most widespread implementation of blockchain technology is a cryptocur-
rency bitcoin, blocks of which are sealed since 2009. The first operations of exchange
of bitcoins to property and money took place in 2010; at the same time there were ex-
changes, which provided an opportunity to follow the courses of cryptocurrency. As of
October 2017, its base was about 136 GB and has been steadily increasing [1]. The
bitcoin base is open: any participant can check transactions that were carried out by
other participants. The amount of available information can be different in different
blockchains, but the more open the network, the more it is protected from breakage. In
any case and in any implementation of the blockchain, in the course of a transaction its
possibility is checked — for example, whether there is enough cryptocurrency in par-
ticipant for the transfer. In this way, the emergence of funds from nowhere is warned.

The only problem in this case is the "multiple spending", that is determining the
correct transaction in case of sending the same funds to different addresses.

The blockchain proposes a technological solution to this issue. The base consists
of a chain of successive blocks (hence the name of the technology, the block chain).
Each next block contains indentifier of the previous one, and also information about
the "difference" of the performed transactions. Thus, it is impossible to falsify transac-
tions already existing in the base, as this will lead to the changing of all new ones. The
introduction of new transactions into base is much more complicated, in what is the
whole essence of blockchain.

The authors of the system deliberately complicated the creation of new blocks: for
bitcoin they can be created no more than once every ten minutes. This is achieved by
complex mathematical calculations. To enter a new block into the system participants
should fulfill a task that is solved only thorugh an overrun. The one who first finds the
correct number receives a reward from the system: the right to "seal" the next block of
transactions and supplement it with a common base. If the participants increase their
capacity and solve tasks too quickly, the system automatically complicates the require-
ments so that to the emergence of new blocks will be spent an average of at least no
more than ten minutes.
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This process is called mining, by analogy with the extraction of the ore. Mining — is
a technology for extraction of virtual money by solving in Internet complicated math-
ematical tasks on special equipment called "farm" [3]. With the help of mining the
emission of new money units (in a form of commissions) is realized. The emission can
be decreased or even stop with time, for example, in bitcoin, where thus it is guaranteed
the stability of money stock [1].

Therefor, the algorithm of work of blockchain can be imagined in such a way. If
the participant of the system wants to fulfil transactions, he should inform about it
other participants. Those who are ready to take part in mining, check the possibility of
transaction and start calculations. The participant who received the correct result the
first "seals" the block and sends updates to all other participants of the network. If he
send at once several mutually controversial transactions (multiple spending), only one
happens — the one that first came to the miner who found the solution. The blockchain
technologically solves the risk of multiple spending as a result of unscrupulous actions
by realization of the technology of the distributed (decentralized) database guided by
the actions of participants. It is practically impossible to influence the network from the
outside while there are enough participants or their total capacity. By default, the block-
chain is open and anonymous; this ensures maximum decentralization and protection
of the network. It is quite possible to make network based on the blockchain on-anon-
ymous and closed, but so far all popular networks are anonymous [1].

While most members of the network remain independent, it is impossible to falsify
the information in the earlier blocks in the blockchain, as it is impossible to carry out
transaction for any of the participants. The network based on the blockchain is always
consistent — for example, it is possible to track the path of each bitcoin from time of its
appearance in network. The active participants (miners) are interested in the correct
work and development of the network, since they benefit in the form of commission,
in fact, for maintaining its network performance.

Since "impossible" transactions are excluded and all participants have equal rights,
the volume of cryptocurrency and the change of this volume (emission) are determined
in advance. The cryptocurrency can be distributed between the participants from the
beginning, as well as emitted and distributed depending on various factors (the existence
of the base, the status of the participant of the system or its local computing power).
Thus, the distribution of bitcoins in the corresponding system is based on the comput-
ing power.

The blockchain technology was deliberately not patented, and therefore, soon
enough, there were alternative implementations of cryptocurrency (alcoins). The most
popular cryptocurrency based on identical with Bitcoin-protocol is Lightcoin — the
cryptocurrency that uses a little other encryption algorithm providing faster execution
of assignments. Most alcoins are used as speculative instrument and quickly lose
popularity as means of exchange and accumulation. New decentralized platforms were
created based on the blockchain: an alternative DNS system of internet-addressing
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Namecoin, Ripple, which is positioned as infrastructure technology for interbank pay-
ments, and Etherium — the ecosystem of decentralized applications, implemented as the
only decentralized virtual machine. Technology went beyond the scope of creating
virtual money: the distributed platforms with the function of smart-contacts, the precur-
sor of which was the classic blockchain, are already considered as mechanism for re-
alization of alternative system of transactions which are not associated with the state
involvement and legal regulation [4].

2.2. Cryptocurrency as an object of civil law

World practice has formed various approaches to cryptocurrency as object of law. At
various times and in different countries the cryptocurrency was considered as:

— payment means (Italy, Japan);

— financial instrument;

— money surrogate (Ukraine, Russian Federation, Belarus, this position was also
expressed in in the European Commission);

— goods (for the first time — in the USA);
digital equivalent of value;
the form of digital property;
intangible asset.

Today, in most countries of the worl, the cryptocurrency is not considered to be
money, currency or payment means, but qualified as intangible asset or goods [7]. The
subject of the discussion is the question of the nature of the right to cryptocurrency, par-
ticularly, whether it is a subject of property right, exclusive rights, etc. [8]. The purpose
and technological properties of blockchain technology are determined by the prevailing
general legal understanding of cryptocurrency in native literature and public legal con-
sciousness as intangible digital asset, which defines units of value, the subjective rights
of which are fixed in accordance with records in distributed registry (blockchain).

One of the most acute problems of civil circulation of virtual currency in Ukraine
is the search for suitable objects of law to which it could be equated. The records in
the blockchain are absolute rights and by nature are similar to things: their number
is known; they move from owner to owner in a strictly defined order and do not con-
tain any claims rights (like securities). The native doctrine of law for a long time
avoids the possibility of recognizing intangible things. For example, non-cash and
non-documentary securities are recognized as objects of claim rights; due to the lack
of central depositary (registrar) of cryptocurrency do not foresee the emergence of
a claim right from their owner.

In view of this, the legislator does not even have the theoretical possibility to con-
sider cryptocurrency to be object of claim rights. In such a situation, there are significant
chances to regulate cryptocurrency as the object sui generis (as at one time exclusive
rights were regulated in Russia, despite objections of supporters of proprietary concepts).
No less probable is the use of substantive law by analogy (as was the case, for example,
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in determining the legal nature of electroenergy), which would give rise to another fic-
tion in legal regulation. In some respect this can be a better option than analogy with
the right to the intellectual property (the blockchain = database) or with "information"
(for example, according to the law of RF "On Information, Information Technologies
and Information Protection" [9]).

The native settlement system is more or less closed: at receipt all funds are subject
to currency control, which eliminates most of the suspicious and criminal transactions.
It is clear that separate loopholes for dirty money are kept — offshore, criminal banks
in third world countries, etc. However, a complete path to the settlement system for
them is closed. The legalization of cryptocurrency in one way or another opens this
way; this is why even partial legalization of them is hindered in order not to give cryp-
tocurrency systems access to financial systems. And even haven decided on this step
can face a powerful counteraction from the side of FATF and SWIFT [1].

Given to inconsistency of cryptocurrency with none of the actual objects of civil
law, their full legal settlement requires either the creation of new object of civil rights
in the actual system of objects, or the formation of the new system of objects of
civil rights. However, from the ppoint of view of legislator it is easier to equate cryp-
tocurrencies to one of the actual objects of civil rights, despite the probability of
partial inadequacy of such regulation of the essence of cryptocurrency and the result-
ing confusion.

It should be taken into account that in most countries of the world the cryptocur-
rency is not considered money or currency, it is mainly qualified as intangible asset or
goods and, more often, does not act as a legal payment means. At the same time, op-
erations with cryptocurrency are equated with barter operations. This position is criti-
cized, since under such conditions the financial components of cryptocurrency, which
is transferred to the production sphere and into the sphere of goods turnover, are lost;
thus losing is what it was created for, which does not contribute to the development of
interbank cooperation and financial technologies [5].

2.3. Bitcoin in the practice of the Court of Justice of the European Union

The main features and legal regime of virtual currency of bitcoins (as one the most
common types of non-traditional currencies) is determined by European Court of Jus-
tice’s jurisprudence. Particularly, this decision on the taxation of value added tax on
cryptocurrency transactions in the "Tax Authority of Sweden (Skatteverket) against
David Hedqvist" of October 22, 2015 [10].

The court considered the question of the taxation of value-added tax on transactions
with cryptocurrencies in connection with the provision by the company of the respon-
dent of the services for the exchange of traditional currencies into bitcoin virtual cur-
rency. A court decision is an important document for understanding the European ap-
proach to the definition and regulation of cryptocurrency. It is possible to allocate from
it the following basic points:

@

121



Bicuuk Hauionaabnoi akagemii npaBorux nayk Ykpainun Tom 25, Ne 2, 2018

1. A virtual currency can be defined as type of unregulated digital money emitted
and controlled by its developers and accepted by members of a particular virtual com-
munity. Bitcoin virtual currency is one of the virtual "two-way flow" currency schemes
that users can buy and sell on an exchange basis. Given their use in the real world, such
virtual currencies are similar to other convertible currencies. They provide the possibil-
ity to buy both real and virtual goods and services.

2. Virtual currencies are different from electronic money, since they are not ex-
pressed in traditional accounting units, such as the euro, but are expressed in virtual
units such as "bitcoin".

3. Operations for the provision of services for the exchange of traditional cur-
rency to bitcoin virtual currency and vica versa must be carried out electronically
through the website of the company. The company operator will buy units of bitcoin
virtual currency directly from private individuals and companies or on international
exchange sites. In the future the company will resell the units through an exchange
site or store.

4. Bitcoin virtual money sold by the company-operator is such that the operator
purchased directly on the exchange site after the client placed the order, or such
that the company already had in stock. The price offered by the company-operator
for clients will be based on current price on a specific exchange site, to which
a certain percentage will be added. Te difference between the purchase price and
the sale price is the profit of the company-operator. The company will not charge
any other fees.

5. Transactions for the provision of services for the exchange of traditional cur-
rency into the bitcoin virtual currency and vica versa are limited to the purchase and
sale of bitcoin virtual units in exchange for traditional currencies. From the foregoing,
it does not seem that these operations include payments made with the help of a bitcoin.
Such operations are the provision of exchange services for remuneration.

6. The bitcoin virtual currency with two-way flow that will be exchanged for tra-
ditional currencies in the context of exchange operations can not be describes as "tan-
gible property", given that the virtual currency has no other purpose other than being
a payment instrument. The same applies to traditional currencies — money that serves
as a legal means of payment.

7. Transactions for the exchange of traditional currency to the bitcoin virtual cur-
rency and vice versa, which consist in the exchange of different means of payment, do
not fall under the concept "supply of goods". In these circumstances, these operations
are the supply of services for remuneration.

8. Provision of services for the exchange of traditional currency into the bitcoin
virtual currency and vica versa provides the existence of a bilateral legal relations be-
tween the operator company and other party of the agreement in which the parties
mutually agree on the transfer of the amount of currency and the receipt of the corre-
sponding value in virtual currency with a two-way flow or vice versa.
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9. It is also clear that the operator company for services will receive a remuneration
equal to the margin that it will include in the calculation of the echange rate at which
it is ready to sell and buy the relevant currencies.

10. In order to determine whether the supply of services is paid, it does not mat-
ter whether the remuneration is expressed in the form of commission payment oe
certain fees.

11. Operations for the exchange of traditional currencies into the bitcoin virtual
currency and other non-traditional currencies and vica versa, as long as such currencies
are accepted by the parties as an alternative to the legal payment means and do not have
any purpose other than to serve as a means of payment, are financial transactions.

12. The "bitcoin" virtual currency, being a contractual payment means, can not be
considered as a current account, a deposit account, a payment or a transfer. In addition,
unlike deposit and current accounts, payments, transfers, debts, checks and other ne-
gotiable instruments, the "bitcoin" virtual currency — is a direct payment means between
the operators who accept it.

13. Unless otherwise provided by the law of the respective country, operations
involving the "bitcoin" virtual currency, other non-traditional currencies, are not used
as legal payment means.

14. The "bitcoin" virtual currency is neither a security guaranteeing ownership,
shares in companies or associations, nor debt nor other securities giving right to the
property of legal entities and other securities that can be equated with their character
with the other securities equate with the right of ownership.

2.4. Status and prospects of legal regulation of blockchain and cryptocurrency

The need to regulate the blockchain and cryptocurrency puts a number of new chal-
lenges to the state. The blockchain is an entirely new technology aimed at the techno-
logical solution of a number of tasks previously provided by state regulation. The
problem of double spending, the identification of the owner, the execution of smart-
contracts — they are all solved in technological rather than legal way: the action becomes
impossible due to asymmetric encryption and chain of blocks, but not because of the
legal prohibition and state supervision [1].

This approach entails fewer costs, but does not take into account the boundary
situations and does not have the flexibility inherent in legal regulation. The blockchain
admits a cross border, global data exchange, and therefore the same problems are
relevant for its regulation as for the regulation of global networks in general. First of
all, this is a problem of exterritoriality in cross border relations. Each state has its
own traditions of legal regulation of information technologies; the international
regulation of this sphere is minimal. The only adjacent sphere in which a strong in-
ternational cooperation (bsed on the FATF) operates is the fight against money laun-
dering, but on its basis it will be difficult to reach any international agreements on
cryptocurrency.
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The regulation of cryptocurrency and blockchain is partially related to currency and
financial legislation, and also to the security market, which was traditionally regulated
within national jurisdiction. So far, there is no recognized practice for legal regulation
in sphere of cryptocurrency (and the practice of regulation of blockchain). The use of
the blockchain technology for solving various problems (cryptocurrency, distributed
storage and exchange of information, public offer, and performance of contracts) re-
quires the application of legal norms from various fields. As a result, the legislator has
a choice: the gradual extension of traditional norms to various realizations of blockchain
or acceptance of centralized regulation, which takes into account the principles of build-
ing of any decentralized system. It is supposed that the regulation of cryptocurrency
will give a possibility to use them often as an exchange means, which will reduce the
speculative component in their use and, accordingly, the volatility of cryptocurrency
market. The regulation will attract big business to operations with the use of cryptocur-
rency, which will reduce the shadow market and improve the reputation of cryptocur-
rency, which in turn will also attract medium and small businesses to such operations.
An increase in the number of participants in the respective blockchains will increase
their decentralization, and, accordingly, reliability [1].

In many countries of the world and international organizations the possibilities of
the blockchain technology in different spheres of life are actively explored. Great pros-
pects for the development of this technology are seen in the filed of finance, that is as
a promising tool for payments and settlement and clearing operations. Therefore, the
most active steps for its comprehension, legal protection and regulation are made by
financial and monetary regulators, in particular Japan, Singapore, Hong Kong, Great
Britain, and China [11]. The introduction of the blockchain is a priority of the largest
banks of the world and the most innovative countries — Sweden, Estonia, Denmark, etc.
Such developed countries as Switzerland, Canada, and the USA do not hinder the de-
velopment of cryptocurrency, even actively develop and implement the blockchain
technologies. In the USA, for example, its use is completely legal under control of its
conversion into dollars and vica versa [12].

Today the legal regime of cryptocurrency in Ukraine is not determined. The calcula-
tions are conducted mainly by concluding agreements of a mine, in which the cryptocur-
rency acts as a commodity that is exchanged for real goods, services or work. Operation
on the acquisition or alienation of cryptocurrency can be recognized as a one way trans-
action, giving of goods or, in general, a transaction that is contrary to the law [5].

The absence of legal regulation of cryptocurrency in Ukraine is much more acute
problem than the lack of regulation of the blockchain in general. In this case, without
normative regulation the cryptocurrency can not use honest entrepreneurs: it is impos-
sible to justify the profits received from the sale of cryptocurrency, to pay taxes from
them, pass currency control, and carry out mining legally.

In Ukraine there is no a single clear position concerning the legal regime of cryp-
tocurrency. In 2014 the National Bank of Ukraine provided an explanation in which
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noted that the bitcoin cryptocurrency is a monetary surrogate that does not have a real
value. Although formally mining (manufacturing of cryptocurrency) is not a violation,
the NBU advised to refrain from using cryptocurrencies, since its status is not legally
determined, and therefore the regulators are not liable for possible risks and losses as-
sociated with the use of virtual currencies in settlement operations [13].

However, in recent years, the position of considering of cryptocurrency as a new
financial instrument with elements of private money has become increasingly wide-
spread, which has incouraged the implementation of relevant state policy. Thus, the
Draft Law "On the Circulation of Cryptocurrency in Ukraine" was developed on
06.10.2017 No. 7183, which is currently under consideration by the Verkhovna Rada
of Ukraine and is intended to regulate the main provisions concerning the use of cryp-
tocurrency in Ukraine.

2.5. The concept of the Draft Law "On Circulation of Cryptocurrency” on 06.10.2017
No.7183

This bill is based on the idea that the NBU should control the cryptocurrency, all its
types (bitcoin, etherium and even about eight hundred denominations of virtual money)
are proposed to be legalized, and for manipulating with cryptocurrency at the exchange,
to collect the tax to the state treasury.

It defines the cryptocurrency as program code (a set of characters, numbers and
letters) that is the object of ownership, which can act as a mine, the information about
which is entered and stored in the blockchain system as the accounting units of the
current blockchain system in the form of data (program code) [6].

The state is not liable, and also does not reimburse the value of cryptocurrency in
case of its depreciation or loss for any other reasons. The state does not guarantee and
does not take any measures to ensure the activity of online-services for the exchange
of cryptocurrency.

Consequently, the developers of the mentioned Draft Law proposed to adhere to
the already established in the world practice approach and recognize the cryptocur-
rency not money, but the product, and apply to cryptocurrency operations general
provisions of the contract of mines [5].

Legal principles of the blockchain system and the status of subjects of cryptocur-
rency operations [6]:

The subjects of cryptocurrency operations carry cryptocurrency transactions, that
is operations for the transfer of cryptocurrency, the information about which is stored
in the blockchain system.

The blockchain system is a decentralized public registry of all implemented cryp-
tocurrency transactions carried out by the subject of cryptocurrency operations.

The subjects of cryptocurrency operations are cryptocurrency exchange, the user
of the blockchain system, the cryptocurrency owner, and miner.

The cryptocurrency owner is any individual, individual entrepreneur or legal en-
tity that legally holds and owns a cryptocurrency.
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Miner — any individual, individual entrepreneur or legal entity that, through its own
and/or leased specialized equipment, ensures the efficiency and safety of the blockchain
system, cryptocurrency transactions, and, depending on the rules of the blockchain
system, receives remuneration of the blockchain system and/or acquires ownership
rights to cryptocurrency.

Mining is defined as the computational operations performed by the miner with the
help of own and/or leased specialized equipment in order to ensure the efficiency and
security of the blockchain system and, depending on the conditions of the blockchain
system receives the remuneration of the blockchain system. The cryptocurrency is
obtained as remuneration of the blockchain system, as a result of its generation in the
blockchain system by the miner, who fulfilled necessary conditions for its obtaining. It
is owned by miner and is subject to taxation [6]. The mining activity is planned to in-
troduce to the Classifier for the support of functioning of the distributed database in
class 63.11 "data processing, information placement on web-sites and related activities",
since mining includes support services and the operation of the distributed data registries
including using the blockchain technology, data processing and smart-contracts in
distributed blockchain-registries [14].

This definition of mining carries purely technical character and does not provide
any criteria for the legal qualification of this type of activity. The consolidation of
such a legal definition of mining does not solve the problem of its qualification and
in general does not make any practical sense. Obviously, the law should stipulate
that mining is a type of entrepreneurial activity that is more consistent with the
world practice and facilitates an approach to solving the question of taxation of this
activity [5].

The order of using cryptocurrency and implementation of cryptocurrency transac-
tions [6]:

The subject of cryptocurrency operations has the right to freely dispose cryptocur-
rency, in particular, to carry operations for mine (exchange) of cryptocurrency of any
kind to another cryptocurrency, to exchange it into electronic money, currency values,
securities, services, goods, etc.

To the cryptocurrency the general norms are applied that can be spread to the right
of private property.

In accordance with the legislation of Ukraine, the general provisions about the mine
contract are applied to cryptocurrency transactions.

Data on cryptocurrency transactions coincide in the blockchain system and are open
and public for all subjects of cryptocurrency operations.

The cryptocurrency transactions contain information about the cryptocurrency
basket from which the transfer was, the recipient, the amount of transfer, the timestamps
that determine the moment of transfer. The cryptocurrency basket is a specialized soft-
ware or platform that allows the user of the blockchain system to store the cryptocur-
rency and carry cryptocurrency transactions.

@
126



Bicuuk Hauionaabnoi akagemii npaBosux nayk Ykpainun Tom 25, Ne 2, 2018

The subject of cryptocurrency operations independently guarantees the conduct of
transactions of cryptocurrency. The subject of cryptocurrency operations undertakes to
keep data on carried out transactions within 5 years.

The activity of cryptocurrency exchange [6]:

The cryptocurrency exchange is an organization that provides the interconnection
between the subjects of cryptocurrency operstions and exchange of the cryptocurrency
into electronic money, currency value, securities.

The creation and activity of cryptocurrency exchange is carried out solely in ac-
cordance with the procedure established by the National Bank of Ukraine.

The cryptocurrency exchange is obliged to carry out monitoring of all transactions,
identification and personification of the subject of cryptocurrency operations in the
order established by the National Bank of Ukraine.

The exchange of cryptocurrency to electronic money, financial values, and securi-
ties is carried out exclusively by the cryptocurrency stock exchange.

The income received by cryptocurrency exchange on the implementation of cryp-
tocurrency operations is subject to taxation in accordance with the reuirements of the
current legislation of Ukraine.

The exchange (moving) of cryptocurrency can be carried out with the help of online-
services on cryptocurrency exchange on the Internet.

The subject of cryptocurrency operations carries the mine (exchange) of cryptocur-
rency with the help of online-services on cryptocurrency exchange at their own risk.

The above mentioned provisions on cryptocurrency exchange mainly have frame-
work character and directly contain clauses of regulatory character. A number of im-
portant issues in this market are generally left unregulated. In this regard, the world
practice of the legislative regulation of the issue and placement of token by analogy
with securities deserves attention [7].

CONCLUSIONS

For the worlds leading countries the virtual currency is a fully fledged and legally
regulated part of the economy. It is not considered as money, currency or payment
means, but is qualified as an intangible asset or commodity. The possibility of using the
blockchain technology in different spheres, especially financial ones, are actively ex-
plored and implemented. For example, the introduction of the blockchain is a priority
for the banks of such countries as Sweden, Estonia and Denmark.

Today there is a situation in Ukraine in which the active use of cryptocurrency
s combined with the lack of legal support of this process. Most settlements occur through
the conclusion of mine agreements, in which the cryptocurrency acts as a commodity
that is exchanged for another product or services. The absence of a sinle position and
interpretation leads to the fact that such operation can be recognized as one-way trans-
action or giving of the goods, and a transaction that is contrary to the law. Such contra-
dictions lead to problematic legal situations and put the more acue questions about the
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legislative regulation of virtual currency. The difficulty here is in the absence of the
relevant object of civil law, to which it could be equated. Therefore, for a full legal
settlement it is necessary to either equalize the cryptocurrency to one of the existing
objects (which is the easiest way for the legislators), or to create a new system of objects
of civil rights.

The conducted research gives grounds for the conclusion about the positive dynam-
ics in legal regulation of virtual currency. Despite explanations of the National Bank of
Ukraine in which the cryptocurrency was named as money surrogate and its use was
used to be illegal, the development and spread of the blockchain technology in a few
years led to a revision of such position and the implementation of the first real steps for
its legalization. This is, in particular, the Draft Law "On the Circulation of Cryptocur-
rency in Ukraine", which is under the consideration of the Verkhovna Rada, the adop-
tion of which will regulate the main issues of the circulation and use of virtual cur-
rency in Ukraine.
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PHENOMENON OF CONTRACT IN CIVIL LAW

Abstract. The article considers the phenomenon of the contract in the Ukrainian legislation
and its adaptation to the standards of the European Union. Regulatory acts that contain provi-
sions on contracts are examined, special attention is paid to the Civil Code of Ukraine as the
main document providing the legal regulation of contracts. Separate articles of the Civil Code,
which define the contract and its role in the regulation of civil relations, were analyzed in detail.
The concept of the contract as one of the decisive elements of the mechanism of legal regulation
of property and personal non-property civil relations is considered. It is concluded that the
extension and complication of economic relations leads to the transformation of the system of
contracts, appearance of new contractual forms in particular in the spheres of service rendering,
compilation of information, international scientific-technological cooperation, etc.

Keywords: Civil Code of Ukraine, contract, civil relations, legal regulation of contracts.

INTRODUCTION

The construction of a contract has become one of the most prominent achievements of
the world legal culture. A contract is a unique legal construction in the mechanism of
legal regulation of social relations. A contract as an instrument of legal regulation along
with the traditional application in the field of private law is used in contemporary con-
ditions in the field of public law, constitutional, administrative, ecological, financial
law, etc. (public-legal contracts) [1].

A unique, phenomenal role belongs to a contract in the field of private, in particular
civil law. As I. V. Beklenischeva affirms, civil contract under the effect of strengthening
of common to mankind humanitarian ideals and principles, the idea of human rights
and the value of an individual in the modern society acquires today a new, earlier not
peculiar to it meaning, in particular the meaning of the element of common European
legal culture [2].

The rise of the role of a contract in the life of society is also stipulated by the ex-
ternal factors, most of all by the processes of the legal and economic integration which
take place in the Western Europe. In particular, the formation of the united economic
space is impossible without the development of legal forms and institutions which are
adequate to the character and nature of relations that emerge along with this, among
which, a contract shell play the key role, taking into consideration the supremacy of
liberal values in the European consciousness. In connection with this there was the
necessity of creation of the common term of a contract for different legal systems. This
term would satisfy the national legal doctrines of the European states as well as objects
raised [3].
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An important tendency of the development of civil in particular contract law is the
rapprochement and interpenetration of the elements of proprietary, obligatory and
other legal relations. First of all this is displayed in contracts directed to the transfer of
a property right from an alienator to beneficiary of property (purchase and sale, supply,
exchange, gift, lifelong maintenance, hire, etc.). The example of the contractual con-
struction, in which proprietary and obligatory elements are combined, is the property
management contract [4].

The construction of a contract penetrates into all spheres of economic and spiritual
life of society. The role of a contract as a unique and the most reasonable legal form of
mediation of market relations is especially growing in contemporary conditions. The
transition to the market economy and the functioning of the market mechanism itself
are only possible under the condition that the main mass of commodity producers (en-
terprises and citizens) has the freedom of economic activities and entrepreneurship. The
results of these activities are realized in the commodity market on the contractual terms.
The planned-administrative influence of a state on the property relations is restricted
with the transition to the market, thus, the freedom of choice of partners in economic
relations and the determination of the content of contractual obligations are extended
at the discretion of the parties of a contract. First of all this concerns contracts directed
to ensuring the needs of legal and natural persons in material, energy, food resources
(purchase and sale, delivery, contracting, energy supply etc.). The role of hiring contracts
(lease, leasing, hiring out), contracts of performance of work (contracting, construction,
contract of design and survey), contracts of different kinds of services provided to
natural and legal persons (agency contract, commission, consignment, credit contract,
transportation, insurance, etc.) is not decreased [5].

1. MATERIALS AND METHODS

An important direction in the development of contractual legislation of Ukraine is its
adaptation to the standards of the European Union (EU). Though, 10 years passed from
the time of enactment of the National program on adaptation of the legislation of Ukraine
to the legislation of the European Union, it’s a pity but considerable steps in this direc-
tion were not taken at the legislative level. At the current stage in Europe rather inten-
sive work is conducted concerning the preparation of the Unified European Civil Code,
which can become the culmination in the unification of one of the most important
branches of the legislation.

The provisions on civil contracts are located in numerous legislative documents
such as:

— Civil Code of Ukraine;

— Family Code of Ukraine;

— Land Code of Ukraine;

— Economic Code of Ukraine;

— Decrees of the President of Ukraine;
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— Orders of the Cabinet of Ministers of Ukraine;

— Acts of bodies of the state power, bodies of power of the Autonomous Republic
of Crimea, bodies of local self-government;

— Articles of association of commercial partnerships;

— Business-dealing practice;

— Other regulators of civil relations (judicial practice, morality, etc.).

We have focused on the main document, which provides legal regulation of con-
tracts — the Civil Code of Ukraine (CCU) [4]. Almost half of its Articles (more than
1300) is dedicated to a contract, starting with the general provisions (Chapters 52 and
53) and finishing with the rules on particular kinds of contractual obligations (Chapters
54-77), which affirms the determinant role of a contract among the institutions of
civil law. Besides, contractual provisions of the CCU determine the contents and scope
of civil capacity of natural, legal persons and other participants of civil circulation, rules
on transactions, the right to property, representation, limitation of action, concern con-
tractual relations. Most of general provisions on obligations and in particular on means
of their security (forfeit, pledge, deposit, bailment, guarantee, retention, etc.) are
grounded on the construction of a contract. A detailed analysis of certain Articles of the
Civil Code of Ukraine concerning the definition of a contract and the role it plays in
the regulation of civil relations is the main task of this article.

2. RESULTS AND DISCUSSION

2.1. Definition of contract in Ukrainian legislation

According to the Article 626 of the CCU, a contract is an arrangement between two or
more parties targeted at the establishment, change, or termination of civil rights and
obligations. It means that a contract belongs to the legal acts of an individual character —
juridical acts, in particular transactions. According to the Article 203 of the CCU,
a transaction is an action of a person aimed at acquisition, changing or termination of
civil rights and obligations. Depending on the number of expressions of the will of
parties transactions may be bilateral or multilateral (contracts). A bilateral or multilat-
eral transaction shall be a coordinated action of two or more parties [4].

Such features are peculiar to civil contract as a legal fact:

— the will of not one person (party) is manifested in a contract, but the will of two
or some persons (parties), besides that the expression of the will of participants has to
coincide with and correspond to each other;

— contract — is such joint action of persons, which is directed to the achievement
of some civil legal consequences: to establishment, change, or termination of civil rights
and obligation. Namely by this feature a civil contract is distinguished from contrac-
tual forms, which are used in other branches of law (labor, ecological, etc.) getting there
some specific features.
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However, the role of a contract is not limited only by its influence on dynamics of
civil legal relations (generates, changes and terminates them), but according to the re-
quirements of the legislation, business-dealing practice, requirements of reasonableness,
good faith and fairness, it determines the contents of concrete rights and obligations of
the participants of a contractual obligation. In this sense, a contract appears to be the
mean of the parties’ conduct in civil legal relations.

The free expression of the will of a subject in a contract is one of the displays of
contract freedom as one of the principles of civil legislation. Parties are free in conclu-
sion of a contract, choice of contractor and determination of contract terms accounting
the requirements of the CCU, other acts of civil legislation, business-dealing practice,
requirements of reasonableness and good faith (Article 3, Article 627) [4]. However,
the content of contractual freedom of parties is much wider. Besides the possibility of
choice of a contractor and determination of the contract content, the freedom of a con-
tract also includes:

— free expression of person’s will for entering into contractual relations;

— freedom of choice of the form of a contract by the parties, with the exceptions
prescribed by the law;

— right of parties to conclude contracts, stipulated by a law (defined contracts), as
well as contracts, which are not stipulated by a law but does not contradict it (undefined
contracts);

— possibility of parties to change, terminate or prolong the validity of a concluded
by them contract;

— right to establish the forms (measures) of liability for contractual delinquency,
etc [6].

However, we cannot consider the freedom of contract as an unlimited, because
parties also have to account the requirements of the CCU, other acts of the civil legisla-
tion, business-dealing practice, requirements of reasonableness and good faith conclud-
ing and performing contracts. Some limitations on the force of the principle of the
freedom of a contract, stipulated by the CCU, are pointed out in the literature [7]. Thus,
the expression of the will of participants of a contract has to be formed freely, without
any pressure from the part of a contractor or other persons, moreover the expressions
of the will of every participant by their sense have to coincide with and correspond to
each other. Attainment of a consent concerning conclusion and content of a contract
occurs due to performing by them actions (offer and acceptance), which generate to-
gether such a phenomenon as a contract.

There was no extensive definition of the term "contract" in the Civil Code of USSR
[8]. It was exposed through the term "agreement" as an action of a citizen or organiza-
tion directed to establishment, change, or termination of civil rights and responsibilities.
A contract is a bilateral or multilateral agreement (Article 41). However, the term
"agreement" hardly suited the definition of unilateral action, in which the will of only
one party (person) is expressed and there is no agreement (consent, concordance) with
@
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any other person. That’s why the term "agreement" in the current Civil Code of Ukraine
is replaced with the word "transaction" (action which makes law), and the term "agree-
ment" has to be interpreted accounting its peculiar meaning as the concerted will of two
or more persons (parties) [4].

The sense of a contract in civil law is in an agreement as the concerted will of two
or more parties, directed to the establishment, change, or termination of civil rights and
obligations. In other words, an agreement (consent) is the "sole" of a contract, the "body"
of which is formed by concerted in it conditions which form the content of a contract.
That is why the term "arrangement” is ultimately to be replaced by the term "agreement”,
which reflects the sense of an agreement as a legal phenomenon.

If the sense of a contract is in an agreement of parties, then points arise: agreement
on what, what is the subject matter of a contract, with what conditions is it concluded,
what rights and responsibilities are established, changed, or terminated from an agree-
ment? Thus, it deals with the content of a contract as an agreement of parties. Accord-
ing to definitions, represented in philosophic sources, the content — is the aggregate of
elements, processes, relations, which form the subject or phenomenon.

According to the Article 628 of the CCU, the content of a contract is formed by the
conditions (clauses), determined at the discretion of parties and agreed by them, which
are obligatory according to the act of the civil legislation. In other words, the content
of a contract is those conditions, on which the respective agreement is concluded. If
a contract is legalized in writing in the form of one instrument, signed by parties, or by
the way of changing the letters, or in another form (Article 639), then respective condi-
tions are fixed in the clauses of a contract, in which the references to the rule of the
current legislation in this sphere may be contained [4].

Touch upon the correlation of conditions in a contract, which are determined at the
discretion of parties (so called "initiative" conditions), and conditions which are
obligatory according to the acts of the civil legislation, it is necessary to address to the
general provisions on the correlation of the acts of civil legislation and a contract, fixed
in the Article 6 of the CCU. According to this Article, parties have the right to settle in
a contract, which is stipulated by the acts of the civil legislation, their relations that are
not arranged by these acts. The parties to a contract may depart from the provisions of
the acts of civil legislation and settle their relations at their discretion. But the parties
to a contract may not depart from the provisions of the acts of civil legislation, if in
these acts this is directly stated and also in the case of obligatoriness of the provisions
of the acts of the civil legislation for the parties, which follow from the content or sense
of the relations between them [4].

2.2. The role of contract in legal regulation of civil relations

A contract is one of determinant elements of the mechanism of the legal regulation of
property and, to some extent, personal non-property civil relations. Concerning the
definition and the structure of the mechanism of the legal regulation of social relations,
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different by their content opinions are expressed in the civil literature. In particular,
A. B. Gryniak understands term "the mechanism of the legal regulation of relations" as
the aggregate of legal means, methods and forms with the help of which ordering of
constricting relations occurs, their ideal form materializes which is stipulated in the
rules of law and provisions of a contract, with which the establishment of the rights and
responsibilities of concrete participants of contracting relations is connected [9].

S. O. Pogribny considers the mechanism of the legal regulation of contractual
civil relations in some another way. He considers it as a consecutive chain of changes
of particular legal phenomenon: rule of law, which regulates civil relations, — legal
fact — rights and obligations, which exist in the civil legal relations, which emerged on
its ground, the realization of civil rights and performance of obligations, and if neces-
sary — also the protection of a broken right or interest [10].

Such understanding of the mechanism of the legal regulation of contractual relations
is the reflection of a universally adopted in the common theory of law understanding
of the legal regulation as a continuing process, in the course of which the influence of
law on social relations is exercised, and which has three links (stages):

— legal rules;

— legal relations and in particular subjective rights and legal obligations of their
participants;

— acts of the realization of rights and obligations.

However, the separation of particular stages of the legal regulation process is quite
relative, because in legal reality the legible bounds of the course of this process can-
not always be traced in its particular stages. For example, the stages of rise and real-
ization of subjective rights and obligations of the parties by the contract can coincide
under the one-time sales contract of goods which is performed when it is concluded.
The idea of many authors should be agreed with. They refer much wider range of
legal means: rules of morality, customs, acts of enforcement of law, legal positions,
definitions, fictions, presumptions, scientific doctrines, etc., to the mechanism of the
legal regulation [5].

The phenomenal role of a contract consists in that its regulatory influence on
other elements of this mechanism is reflected during the whole process of legal
regulation of civil contractual relations. That’s why the idea of A. V. Kostruba, that
legal facts are bounded with each stage of the legal regulation, should be defined as
a correct one [11].

First of all, the legal model of the future contractual relations of persons is settled
in the rules of law and other social regulators (morality, customs, business-dealing
practice, religious rules, etc.). It is enough to address to any defined contractual institu-
tion, regulated by the CCU and other acts of the civil legislation, and in the first articles
the definition of a given contract, its parties, subject matter, form, rights and obligations
of parties, consequences of the breach of a contract, etc. is given, which permit to mark
off it from other (contiguous) legal constructions.
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Some conditions (preconditions), adhering to which is necessary for the contract to
exercise its role as a regulator of concrete relations of parties. In particular, it deals with
general requirements, adhering to which is necessary for a contract (transaction) to be
valid (in force). As it admitted in the CCU (Article 203) [4] such conditions are:

— content of a contract cannot contradict the CCU, other acts of the civil legislation,
interests of a state, of society, and also moral principles of society;

— person who concludes a contract has to have the necessary extent of a legal ca-
pability;

— expression of a will of a participant of a contract has to be free and correspond
to his/her inner will;

— contract has to be concluded in the form, prescribed by the law;

— contract has to be directed to a real legal occurrence of consequences;

— contract which is concluded by parents (adopters), cannot contradict the rights
and interests of their infants, minors and disable children.

The presumption of lawfulness of a transaction (contract) is presented in the CCU:
a transaction is lawful if its invalidity is not stated directly by the law or if it is not
recognized invalid by a court (Article 204) [4].

A contract is an individual legal act, in which the absolute model of persons’
relations is traced in general features, is filled with a concrete content, takes its own
"flesh and blood". In this sense a contract appears as a legal fact which is one of the
grounds of rise of subjective civil rights and obligations (legal relations, in particular
obligations). According to the CCU (Articles 11 and 509), obligations arise from
contracts and other transactions, stipulated by the law, however do not contradict with
it. An obligation is a legal relation in which one party (a debtor) shall be obliged to
perform an action (to transfer property, to do a job, to render service, to pay money
etc.) to the benefit of the other party (a creditor) or to abstain from a certain action,
while the creditor shall have the right to claim from the debtor to fulfill his obligation
(Article 509) [4].

But the character of an action, which one party to the obligation shall perform to
the benefit of another (in bilateral contracts such as sales contract, hiring, constructing,
etc., each party is simultaneously a creditor and a debtor), is defined first of all by the
conditions (clauses) of a contract, determined and agreed by parties, and also conditions,
which are obligatory according to the acts of the civil legislation (Article 628 of the
CCU). Thus, concrete rights and obligations of parties, which constitute the content of
a contractual obligation, result from the conclusion of a contract as a legal fact and
depend on its content. Owing to the fact of the conclusion of a contract other conditions
enter into force, which are obligatory for parties according to the acts of the civil leg-
islation [4].

Generated by a contract obligation acts during the period of the validity of a contract,
except cases of termination of an obligation in the result of its pre-term performance
or cancellation of a contract or in the result of its transformation in another kind of an
@
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obligation, for example, obligation of reimbursement for losses. So, if as a result of the
debtor’s delay the creditor has lost his interest in the obligation fulfillment, he can refuse
from the acceptance of execution and claim to reimburse for the losses (Article 612 of
the CCU) [4].

There is the direct connection of a contract as a legal fact and other elements of
the mechanism of the legal regulation of civil relations — acts of the realization of
subjective rights and obligations and methods of their protection, in particular with
responsibility for the contractual obligation violation. Acts of the realization of rights
and obligations by the parties of a contractual obligation are their performance of
actions or restriction from them, which result from the content of an obligation, for
example delivery of goods by separate consignments in terms stipulated under a con-
tract, payment of money for the performed work or rendered services, etc. And here
contract conditions appear as the criteria for conformity of acts of right’s realization
to established requirements concerning subjects, subject matter, place, periods, meth-
ods of fulfillment of an obligation, etc. According to the CCU (Article 526), an obli-
gation shall be properly fulfilled according to conditions of the contract, requirements
of the CCU, other acts of civil law, and in absence of such conditions and require-
ments — according to traditions of business practice or other universally recognized
requirements [4].

The need in the protection of civil rights and obligations appears in the case of the
violation of civil contractual obligation. According to the CCU (Articles 610 and 611),
violation of the obligation shall be its non-fulfillment or fulfillment with breaking the
provisions determined by the content of the obligation (undue execution). In the case
of violating the obligation the legal consequences determined by the agreement or the
law shall come to effect, in particular:

— termination of the obligation due to unilateral refuse from the obligation, if it is
stipulated by the agreement or the law, or cancellation of the agreement;

— change of the obligation’s provisions;

— payment of the forfeit;

— reimbursement for losses and moral damages.

Among the admitted legal consequences of violating the obligation, which at the
same time are the means of the protection of civil rights and interests (Article 16 of the
CCU), it is possible to emphasize the reimbursement for losses and moral damages as
the means of civil legal liability [4].

The provision on the responsibility for delinquency is grounded in the work of
G. K. Matveyev. The ground for delinquency is the composition of a tort, which has to
contain such elements (conditions):

— presence of tortious conduct (act or omission) of a person;

— harmful result of such conduct (damage);

— cause-effect relation between tortuous conduct and damage;

— tortfeasor [12].
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A contract may stipulate sanctions (in particular forfeit, penalty or fine) for the
violation of its particular conditions, if they are not stipulated in the law. By the ar-
rangement of parties the departure from the principle of guilt as the ground for the
civil legal responsibility is possible. According to the Article 614 of the CCU, a person
that violated the obligation shall be responsible, provided the guilt (intent or negligence)
is obvious, unless otherwise is stipulated by a contract or the law. It means that the
responsibility may be stipulated in a contract, regardless of the guilt (without guilt) of
a person, who violated an obligation; or discharge from the responsibility with the pres-
ence of the guilt in the form of recklessness in the conduct of a person may also be
stipulated. However, according to the Article of the CCU, a transaction terminating or
restricting the responsibility for deliberate violation of the obligation is void [4].

The actions different by the character and often contradictory tendencies are admit-
ted in the development of the institute of a contract, accordingly, contract law in con-
temporary conditions. Thus, on the one hand, the freedom of the expression of the will
in the determination of rights and obligations by parties is extended in the regulation
of property relations.

Stressing the extension of the parties’ freedom concluding contracts in some spheres
of economic relations, in particular which were formed in the circumstances of com-
mand-administrative system on the basis of planned prescriptions, it is impossible to
admit the opposite tendency which is peculiar to modern contract law of foreign states.
The point is that the number of limitations of the principle of contract’s freedom is set
up with the aim of the protection of interests of a weak contractual party and securing
of balanced development of property circulation. These limitations are displayed in
particular in the intensive development of the competition legislation, legislation on the
protection of consumer’s rights, state regulation of pricing, regulation of the quality of
goods, works and services, etc.

CONCLUSION

Material and spiritual needs of a wide range of consumers (citizens) in goods and ser-
vices are secured owing to contracts which are concluded in the spheres of retail com-
merce, transportation by public transport, communication, medical, hotel, bank service,
etc. Spiritual interests of citizens in the spheres of intellectual property, creative work
are realized in particular through conclusion and performance of contracts on disposal
of property rights to intellectual property (license contract, commercial concession,
etc.) or contracts of research and development, design and development and techno-
logical works, etc. A contractual form also can be used in other kinds of civil legal rela-
tions, in particular during the realization of personal intangible rights between the
subjects of tortious obligations.

The extension and complication of economic relations in domestic and external cir-
culation leads to the transformation of the system of contracts, appearance of new con-
tractual forms in particular in the spheres of service rendering, compilation of information,
@
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international scientific-technological cooperation, etc. Contractual relations take a complex
and long-lasting character more and more often (lease contracts of enterprises as integral
property complexes, lease of accommodation with the condition of purchase, purchase
and sale or lease of objects of unfinished construction, leasing, factoring, etc.).

The removal of duplication and discrepancy in the regulation of contractual relations
is important for the accession to the legal space of EU in particular to the sphere of
contract law. The priority here has to be given to the provisions of the Civil Code of
Ukraine, which has general character to contract law. A grate work has to be done in
revision and renewal of the mass of normative-legal acts in the sphere of civil and com-
mercial legislation and also commercial and judicial practice concerning the application
of this legislation.

Correct offers concerning the improvement of the civil legislation which are declared
by researchers in scientific publications, with the defense of candidate and doctor dis-
sertations, at scientific conferences and "round tables" should be accounted in revision-
ary work with the normative base of contract law.
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Oxena Beneoniniena Koxanoscbka

Kageapa yusiavrozo npasa

Kuiscokuii mauionarvruii yrisepcumem imeni Tapaca Illesuenka
Kuis, Yxpaina

Hauionanora axagemis npasosux nayx Yxpainu

Xapkis, Yxpaina

HHUBIAbHO-TIPABOBA HOPMA fIK 3ATAAbBHOOBOB’A3KOBE
IMMPABHUAO INOBEAIHKH, AK IHOPOPMAUIA 1 PE3YABTAT TBOPYHOCTI

Anoranis. [Jusinbno-npasosa nopma po3ensioacmocs 6 meopii nepedycim K 3a2aibHo-
0008 ’s13K08€e, (hopmanvbHO GuU3HAYEHe NPABuUo NosediHKU. Boonouac yusinbno-npasosa Hopma
Mae c6010 cneyuixy, sika NOsSICHIOEMbCSL 0COOIUBOCMAMU NPEOMemd, Memooy, (PoOpMaMiL, NPUH-
yunamu yugiibHoeo npasa ma inwumu yunnuxamu. Ocnosna mema pobomu nonseac y opmy-
BAHHI BLACHUX BUCHOBKIB U000 0COONUBOCMEU YUBIILHO-NPABOBOI HOPMU AK 3A2ATbHO-
0008 ’513K06020 NPAsULa NOGEOIHKU, SIK [HQopmayii i pe3yivmanty meopuocmi Ha Niocmasi
ananizy 3a2a1bHOMeoPemMuUYHUX NoJ10JCeHb NPO YUBLIbHO-NPABOEY HOPMY, A MAKOIC O3HAK
i ocobnusocmett inghopmayiuinux 00 ’ekmie npasa i 06 €kmis iHmMeneKmyaibHoi, meopuoi Oisib-
Hocmi. A6mopom 006edeno, Wo 0codOAUBOCMT NPUMAMANHT YUBITLHO-NPABOGIE HOPMI MAKONC
5K [ cneyughiunomy inghopmayitinomy 06 ekmy i 06 'ekmy meopuocmi. Yemanoeneno, ujo smicm
npasosoi Hopmu Mae 8i0N08I0amu 6CiM O3HAKAM AKICHOI THopmayii: bymu 0ocmosipHoio,
NOBHOI0, AKMYAILHOIO MOW0. Y nodanvuiomy, nicis oQiyitinoco NPutiHAmMms 3aKOH00A8Y020
axkma, Hopma Npasa NEPemseopPIOEMbCsl 3 00 €EKMA ABMOPCHLKO20 NPABaA Ha 8IOKpumy (abo 3 nes-
HUM PeXcUMOM 00Cmyny) iHgopmayito i NOuUprOEMbCs, BUKOPUCTIOBYEMbCA AK THGOpMayitiHuLl
00’ekm — Oe3 oomedicenb abo 3 0OOMENCEHHAMU, SKI BIONOGIOAIOMb U020 PENCUMY OOCTMYN).
Onucanuii npoyec, AKWO NPOGEOeHUIl MEOPHO 1 SAKICHO, MOICE 2apaHmysamu Qopmy8anHs yu-
BIIbHO-NPABOBOT HOpMU AK OTUCHO 3A2AbHO0D08 A3K08020 (POPMANLHO BUHAUEHO20 NPABUILA
106€JiHKU, sIKe BMINIOEMbCS 8 3aKOHOOABUOMY NPUNUCT | BION0BIOAE CIM BUMO2AM YUBLILHO2O
npaea, Ciyeye Ha KOpUCmo i 6 IHmepecax ycix YUaCHUKI8 YUSILIbHUX NPABOGIOHOCUH.

KurouoBi ci1oBa: popManibHO BU3HAUYCHE MPABKUJIO TIOBEIIHKH, 3aKOHOIABUYHI MPUITHC, KATETO-
pii, aBTOpCHKE MPaBo, TBOPYA JIiSUIbHICTb.

Enaena Beaeonnnosna Koxanosckas

Kageapa parxcaarickozo npasa

Kuesckuii nayuonanvrwiii yrusepcumem umenu Tapaca Llesuenko
Kues, Yxpauna

Hauuonanvras akagemus npasosvix Hayk Ypaurot

Xapoxos, Yxpauna

FrPARKIAHCKO-TTIPABOBASI HOPMA KAK OBILEOBASATEABHOE
IMPABHUAO INOBEJAEHHUA, KAK HHPOPMALIUA
N PE3YABTAT TBOPUECTBA

AHHOTALUS. [ pascoancko-npasosas Hopma paccmampusaemcs 6 meopuu npeicoe 8ce20 Kax
obueobsizamenvroe, opmanbHo onpeoeieHHoe npasuio nosederus. B mo owce apems epadic-
0aHCKO-NPAsosaAs HOPMA UMeem C8010 CNeyu@uKy, Komopas 00bACHAEMCA 0COOeHHOCAMU
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npeomema, memooda, opmamu, NPUHYUNAMU 2PANCOAHCKO20 Npasa u opyeumu gaxmopamiu.
Ocnosnas yeav pabomsl 3aK1104aemcs 8 GopMuposanuu coOCMEEHHbIX 8b160008 00 0codel-
HOCMSX 2PAdCOAHCKO-NPABOBOU HOPMbL KAK 00Ue00513amenbH020 NPpasuld N08edeHuUs:, KaK
unpopmayuy u pe3yibmama meopuecmsda Ha OCHOBAHUL AHATUZA 0OUEMeoPemMU4ecKUx noao-
JHCEHUTL O 2PANCOAHCKO-NPABOBOL HOPME, d MAKIICe NPUSHAKOS U 0COOEHHOCTEN UHBOPMAYUOH-
HBIX 00bEKMOo8 Npasa t 06beKMos8 UHMeNIeKMYaIbHOl, M8opUecKoll desmenbHocmu. Aemopom
00KA3aHO, YMO 0COOEHHOCMU NPUCY WU SPAICOAHCKO-NPABOBOU HOPME MAKIICe KAK U cneyudu-
yeckomy uH@opmayuonHomy 0o6vexny u obvexmy meopuecmea. Onpeoeneno, ymo cooepoicanue
nPasosoU HOpMblL QOJIICHO COOMBEMCMBOBANb 6CeM NPUSHAKAM KAYECEEHHOU UHDOPpMAYU:
ObIMb 00CMOBEPHOT, NOIHOU, AKMYATLHOU U M. 0. B danvHetiuem, nocie opuyuansiozo npu-
HAMUSL 3AKOHOOAMENbHO20 AKMA, HOPMA NPABA NPEBPAuaemcsi U3 00beKma agmopcko2o npaed
6 OMKPLIMYIO (UL C ONPEOENEeHHBIM PENCUMOM OOCHIYNA) UHPOPMAYUIO U PACHPOCTNPAHAECS,
UCNONL3YEeMCsl KAK UHDOPMAYUOHHBIL 00beKm — 63 02PAHUYEHUT UIU C O2PAHUYEHUSIMU, COON1-
sememeyrowumu e2o pesicumy docmynda. ORuUcanuvliil npoyecc, eciu OH NPo8edeH MeopyYecKu
U KA4ecmeeHHO, MOJNCEM 2apanmuposams QopmMuposanue padcoancko-npago6oti HOpmbl KaxK
OdelcmeumenvbHo 00ue0053amenbHO20 OPMATLHO ONPedeeHHO20 NPABULA NOBEOEHUsl, KOMO-
Poe BONLOWAEMCsl 8 3aKOHOOAMENbHOM NPEONUCAHUL U OMEEYAent 6ceM MmpeDOBGAHUSIM 2PAadiC-
OAHCKO20 NPABA, CIYICUTN HA NOTb3Y U 8 UHMEPECcax 8CeX YUACMHUKOS 2PANCOAHCKUX NPABOONI-
HowieHull.

KiroueBnle ciioBa: GpopManbHO ONPEAEICHHOE IIPABIIIO MOBEACHHS, 3aKOHOIATEIBHOE IIPE-
MHCaHNe, KATETOPUH, aBTOPCKOE MPABO, TBOPUCCKAS MESTEIBHOCTb.

Olena V. Kokhanovska

Department of Civil Law

Taras Shevchenko National University of Kyiv
Kyiv, Ukraine

National Academy of Legal Sciences of Ukraine
Kharkiv, Ukraine

THE CIVIL LAW NORM AS A UNIVERSALLY BINDING RULE
OF CONDUCT, AS INFORMATION AND THE RESULT OF CREATIVILY

Abstract. The civil law norm is considered in theory primarily as a universally binding, for-
mally defined rule of conduct. At the same time, the civil law norm has its own specifics, which
is explained by the peculiarities of the subject, method, forms, principles of civil law and other
factors. The main goal of the work is to formulate our own conclusions about the peculiarities
of the civil law norm as a generally binding rule of conduct, both information and the result of
creativity on the basis of analysis of general theoretical provisions on the civil law norm, as well
as features and peculiarities of information objects of law and objects of intellectual and creative
activity. The author proves that features are inherent in the civil law norm and as a specific
information object, and as an object of creativity. At the same time, the content of the legal norm

should correspond to all the signs of qualitative information: to be reliable, complete, up-to-date,

and so on. Later, after the official adoption of the legislative act, the rule of law is transformed
from an object of copyright into an open (or with a certain access mode) information and dis-

tributed, used as an information object — without restrictions, or with restrictions that correspond
to its access mode. The described process, if carried out creatively and qualitatively, can guar-
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antee the formation of a civil law norm as a truly binding formally defined rule of conduct, is
embodied in a legislative prescription and meets all the requirements of civil law, serves the
benefit and in the interests of all participants in civil legal relations.

Keywords: formally defined rule of conduct, legislative prescription, categories, copyright,
creative activity.

BCTYII

B eHuukmoneMYHUX TIIYMadyHUX CJIOBHUKAX CIIOBO «NOTMAay, sIKe MOXOJUTH 3 TaTHH-
ChKOT MOBHM 1 MEPEKIAAAETHCS SIK «KYTHHUK», TOOTO €JIeMEHT KOHCTPYKIIii SIIMKa,
paMKH, SIKAN 3aKPIIITIOE HOTO KYTH, TIOSICHIOETHCS B TAKUX HOTO 3HAUEHH:X: 1) eTasioH,
3pa30kK; 2) MpaBwmIo a00 IPUITHC, IKHH i€ y TIeBHii cdepi i BUMarae CBOro BUKOHAH-
Hs; 3) TepMiH JJIs TO3HAYEHHS NIEBHOT XapaKTePUCTUKH — TOMYCTUMOTO Jiara3oHy,
YCEpEAHEHOTO YH 3aralbHOCTATHCTUYHOTO [ 1]. AHanmi3yloun HOpMHU TpaBa, 30KpeMa
HOpPMH LUBIIBHOTO TPaBa, aBTOP JOMYCKa€e IHTEPIPETALiI0 KOKHOTO 13 3apoIoHo-
BaHUX MOSCHEHb.

JiticHo, HOpMa TTpaBa Mae OyTH ab0 MOBWHHA MPArHyTH OYTH €TaIOHOM, 3Pa3KOM
TIOBEIIHKH, SIKY OUiKy€ 3HAWTH B Hilf KO’KHA 0co0a i cyciiascTBO. Po3yminHS HOpMHU
IpaBa yepe3 Kareropii nmpapuiia abo IPUITUCY HE CITiJT CIIPUIAMATH SIK CHHOHIMH. SIKIIO0
TOBOPHUTH PO MPABHIIO, 30KpeMa MPABHJIIO MOBEIIHKH, TO IaHEe TBEPKEHHSI € CTIpa-
BemsiuBUM. DakTUYHO BCi HAYKOBI[I OJJHOCTAIHI 1 B OIIHIII MPABUJIBHOCTI TaKOTO
i IXO.TY.

o » cTOCy€EThCS KATETOpil «IIPHUITKCY, TO BOHA Ma€ JIEMIO iHIIIe 3HaUYeHHs. SKII0
HOpMa TIpaBa € MEPBUHHUM €JIEeMEHTOM CHCTEMH IpaBa, TO HOPMaTHBHO-TIPABOBUN
MIPUTIHC € IEPBUHHKUM €JIEMEHTOM 3aKOHIB, Ti/I3AKOHHUX aKTiB, HOPMATHBHO-ITPABOBHX
JIOTOBOPIB Ta IHIIMX JKEpe Mpasa. 3TiTHO 3 TEOPiEro TpaBa BHYTPIlIHS Oy10Ba, TOOTO
CTPYKTypa HOPMH TIpaBa, CKIAIAEThCS 3a3BHUail i3 TPhOX €NIEMEHTIB: TinoTe3a, AuC-
MO3UIIIS, CAHKITISA.

Crnij TakoX ypaxoByBaTH, IO B IMBLILHO-TIPABOBIH HOpPMI € rimore3a i quc-
TIO3WITis, aJie BIICYTHINM TaKUil €IEMEHT, K caHKIis. HopMaTHBHO-TIpaBOBUI TIPHUITHC
BiZIPI3HAETHCS BiJ KIACHIHOI TPhOXEIeMEHTHOI HOpMu. Matouu 3a3Budail hopmy
cTarTti a0o MyHKTY HOPMATUBHO-IIPABOBOTO aKTa YM 1HIIOTO JPKEpelia [pasa, IPUITIC
BHUPI3HAETHCS IBOCIEMEHTHOIO CTPYKTYpoto. OTKe, SKIIO PO3MIsAIaTH MPABOBY
HOPMY SIK IIOYaTKOBHUH, IEPBICHUI €JIEMEHT CUCTEMH MPaBa, a HOPMaTUBHO-TIPABO-
BUH NPUNHUC — SK MTOYATKOBHH, IEPBICHUN €IeMEHT CUCTEMHU 3aKOHOJIaBCTBA, TO
MO>XKHA JIHTH JIOTIYHOTO BUCHOBKY TIPO Te, IO 3a3Ha4YeHI KaTeropii Bipi3HAIOTHCS
1 CIIBBIAHOCATHCS MIXK CO0O0 SIK 3MICT 1 popMa, IO MIAKPECIIOE MPABUIBHICTh
PO3yMiHHSI HOPMH B ii MEpBICHOMY JIGKCHYHOMY 3HAYCHHI — SIK 3MICTY, BMillIEHOTO
y dopmy (Te, 110 3aKPIMTOETHCS, OPOPMITIOETHCS KYTHUKAMU, €IEMEHTaMU KOH-
CTPYKIII).

Meroro 1i€i HaykoBOI IMyOuTiKaIlii € BU3HaUE€HHS [IMBUTLHO-TIPABOBOI HOPMU HE JINTIIE
B 3araJJbHOBH3HAYEHOMY B HayIli CEHCI SIK 3aTaIbHOO00B’ I3KOBOTO, (hopMaThbHO BU3HA-
@
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YEHOTO TIPABWIIA TIOBEMIHKH 31 CBOEIO CIEIM(IKOI0, MPUTAMAHHOIO 1 caMe K HopMi
[IPUBATHOTO IIPaBa, aJie K iHpopMauiiHOro 00’ €KTa i K pe3yJIbTaTy IHTEJICKTYaIbHOI,
TBOPYOI JiSITBHOCTI.

VYpaxoByrou, 110 HUBIILHO-IPABOBY HOPMY MOKHA PO3YMITH SIK Pi3HOBU IPABO-
BOT HOPMH, T1 IOCII/IPKSHHS TIPOBOJIUTHCS 3 ypaxyBaHHSIM MIXKTaly3eBHX JIOCIiIPKEHb
MpeacTaBHUKIB 3aranbHOi Teopii mpaBa: C. C. AnekceeBa, A. b. Benreposa,
M. M. Kopkynosa, M. I. Mary3osa, B. C. Hapcecsana, H. M. Onimenxo, I1. M. Pa-
6inoBrnua, M. M. PaccomnoBa, O. @. CkakyH Ta iHIIX BYeHUX. KpiM 3araapHUX Xa-
PaKTEpUCTHUK, HUBIIHHO-IIPABOBA HOPMa OTpUMaa IPYHTOBHE JOCIHIKEHHS i crie-
nr(pIYHIX 0COOIMBOCTEH y poOOTaxX BUJATHUX 1 BIIOMHX BITYM3HSIHUX Ta 3apyOiKHIX
LUBIICTIB, SIKi MPAIFOBAIM B Pi3HI iICTOPUYHI ITEPi0I¥ 1 BUCIOBIFOBAIH CBOI 171€1 MO0
MOHSITTS, 03HAK, BUJIIB, CTpYKTypH To1o. Cepen Hux: M. I. Anexcannpos, B. M. ba-
panoB, A. M. Bacunnes, €. B. BacbkoBebknuii, M. JI. JlaBunosa, F0. X. KanMukos,
10. B. Kynpssues, O. A. Ky3uenosa, O. E. Jleiict, I. O. ManbkoBebkuii, I1. O. He-
noOaiino, JI. . ITerpaxunekuit, A. C. Ilironkin, . O. IToxposcwkuit, b. 1. Ilyrin-
cekuid, 5. M. Pomantok, M. M. CiGinboB, O. @. Yepnanues, [. ®. llepmenesuy ta
1HIII HAYKOBII.

VY pe3ynbrari Takoi TUIBHOIT yBaru B MpaBOBii HAYIli, 30KpeMa [UBITICTUYHIH,
chopmyBaucs pi3Hi, IHKOJIM MPOTUIICKH] KOHIETIIIT 1 MAX0AH 10 PO3YyMiHHS HOP-
MU TIpaBa: K MIEBHOTO POy COIIaIbHOTO PETYIATOPA i OMHOTO 3 E€JIEMEHTIB CHCTE-
Mmu 1ipaBa [2, ¢. 150; 3, c. 60], sik mpaBuia noBeAiHKY (3pa3ka, 11adjIoHa, eTaaoHa)
3araJbHOTO XapakTepy, [0 3aKPIII0e Mipy CBOOOAM 1 CIIpaBEIMBOCTI, BUPAKa€e
3arayibHi Ta IHAWBINYaIbHI iHTEpecH (BOJIO) HACEIEHHS KPaiHHU, CITy)KHUTh PETyIIs-
TOPOM CYCHIJILHUX BIIHOCHH 1 320€31euy€eThCs BCiMa 3aX0AaMH JAePKaBHOTO BILIHU-
By, X 110 mpuMmycy [4, c. 78]; sk popmanbHO-000B’13K0BOTO MpaBuia (i3udHOI
MOBEAIHKH, 10 Ma€ 3aralbHUM Xapakrep [5, c. 189]; ik Buay comiaJbHUX HOPM i K
00’ €KTHBHO 3yMOBJICHOTO COI[iaTbHO-BOJIBOBOTO MpaBHiIa MOBEIIHKH JTIOACH [0,
c. 250]; 3araspHOTrO IpaBHJia MOBEAIHKH, YCTAHOBJICHOTO a00 CaHKI[IOHOBAHOTO
nepxaBoto [7, c. 369], Ta 6araro iHIIUX.

Otxe, sIK HEHTpaIbHUN (DyHIaMEHTaIbHUN €JIEeMEHT CUCTEMH LIUBLIBHOTO IIPpaBa
LUBLUIBHO-TIPAaBOBA HOpPMA, Oyy4H OIHHUM 13 Pi3HOBHIIB HOPM MpaBa, Oyia i 3anuiia-
€THCSI TIPEIMETOM JETAIHHOTO JAOCITIIHKCHHS, TaK CaMoO SIK 1 Oyab-sKa iHIIa HOpMa
[paBa B CUCTEMI IpaBa To1 4M iHII0i KpaiHu. BoHa aHali3yeThCsl BUCHUMH Ha IPEAMET
i1 Micls B 1ill cucTeMi, 3MiCTy, CTPYKTYpH, Kiacupikamii Tomro.

VYTiM HEe MEHII Ba)KJIMBOIO, HA AYMKY aBTOPa, € clipoda po3yMiHHsS HOPMH IIpaBa,
0COOJIMBO LMBITBHO-TPABOBOI, 3 TOUKHU 30py iH(OpMaLiiHOTO 00’ €KTa 1 pe3ynbTary
TBOPYOCTI, IO JTOTIOMOYKE 3HANUTH Ba)KIIMBI B CydacHOMY iH(OpMAIiifHOMY CBITi O3Ha-
KM HOPMH TIpaBa, AKi BUXOAATH 13 11 cyTi i popMu BUpa3y, JOMOMOXKYTH JOCTIAUTH
IIpoIIeC TTOSBU HOPMH TIpaBa — MOYMHAIOYH BiJl MONIYKY HEO0OXiTHOI 3aKOHO/IaBYO1, CO-
iabHO1, €KOHOMIYHO1, MOPAJIBHOI, ICTOPUYHOI iH(pOopMaIlii 0 CTBOpeHHS 00’ €KTa
ABTOPCHKOTO IpaBa — 1 Jjasii 3HOB /10 iHGopMalifHOTrO 00’ €KTa.
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[Ipodecitinnii i eTHYHO BUBIPEHUN TPABOTBOPUHH MPOIIEC i3 PO3YMIHHIM 3a3Ha-
4YeHOI crienu(iKu HAIUIUTh HEOOXITHUMHU XapaKTepUCTHKaMKU HOPMY TpaBa sk (op-
MaJIbHO BUPaKEHE 3arajbHO000B’ SI3KOBE MPABUIIO MOBEIIHKU ITTHOOKO MOpAIBbHUM,
T'YMaHHUM 3MICTOM, SIKUH OyJie cipuiiMaTHCs SIK €TajioH yciMa YeHaMH CyCITiIbCTBA.

1. MATEPIAJIM TA METOIU

Jiist aHamizy nMuTaHb HUBIIBHO-IIPABOBOT HOPMH SIK 3arajlbHOOOO0B’SI3KOBOTO TIpaBHUIIa
MOBE/IIHKHY, sIK iHpOpMallii i pe3yabTary TBOPYOCTI aBTOPOM BUKOPHCTOBYBAJIUChH Pi3HO-
MaHITHI TEOPETHYHI METO/H, 3araJlbHOHAYKOBI 1 criemianbHi. Tak, HiaJeKTHYHUi Ta
ICTOPUYHMIA METOAM 3aCTOCOBYBAJIUCS ISl TOCIHIIPKEHHSI PO3BUTKY HAyKOBOI JyMKH
IIOJI0 PO3YMIHHS HOPMH TIpaBa 3arajioM i IUBITEHO-TIPABOBOT HOPMU TIpaBa 30KpeMa,
3’gACyBaHHS iX MPABOBOI MPHUPOJIH, & TAKOXK BU3HAYEHHS ocoOmmBocTeil chepu ix 3a-
cTocyBaHHs. MeTo1 CHCTEMHOTO aHalli3y JIaB 3MOTY BU3HAUUTH MicCIIe IUBUTLHO-TTPABO-
BUX HOPM TIpaBa Cepejl 1HIIUX rany3eBUX HOPM, a TaKOX 3’SICyBaTH BHIH 1 CUCTEMY
LUBUIBHO-IIPABOBUX HOPM LIUISIXOM aHaJIi3y X ocoOnuBocTeil. Bukopucranus metonis
abcTparyBaHHS 1 y3araJlbHEHHSI, aHaJIi3y 1 CHHTE3Y JJO3BOJIHIIO 3/1IHCHUTH HAYKOBY PO3-
BIIKY MOXJIMBOCTEH XapaKTEepHU3yBaTH MUBLIHHO-TIPABOBY HOPMY SIK iH(pOpMAIiHHIH
00’€KT 1 pe3ynbTaT IHTEIEKTyaJlbHOI, TBOPUOi AisIbHOCTI. [TopiBHAIBHO-TIpaBOBUI
METOJI CTIPHUSIB PO3KPUTTIO IPUTAMAHHHUX LUBIILHO-TIPABOBI HOpMi 0COONIMBOCTEH
1 MOXKITMBOCTEH PO3IVISIATH LUBLIBHO-IIPABOBY HOPMY SIK Pi3HOBHJ HOPMH TIpaBa, K
iHpopMaLiifHui 00’€KT 1 00 €KT aBTOPCHKOTO IIpaBa Ha PI3HUX CTalisiX 1i CTBOPEHHS
i mmicnst oimiifHOTO IPHIAHATTSI.

Jist hopMyBaHHS BITACHUX BUCHOBKIB OYII0 ITPOaHAII30BAHO SIK 3aralbHOTEOPSTHY-
Hi, TaK 1 HUBUTICTUYHI PaBOBI JKepeia, HOPMaTUBHI aKTH. YCTaHOBIICHO, IO IUB1IIb-
HO-IIPaBOBii HOPMI pUTaMaHHa NeBHA creludika, cBOT 0COOIUBOCTI: MEBHE KOJIO
CYCHUIBHUX BiZIHOCHH, L0 CTAHOBJISITH MPEIMET HUBLIBHO-IPABOBOTO PETrYITIOBAHHS
(ocoOwucTi HeMaliHOBI 1 MAHOBI BITHOCHHN ); 0COOJMBI Cy0 €KTH (YUaCHUKH ) IIMBLUILHO-
MpaBOBUX BiMHOCHH ((Pi3WdHI Ta IOPUANIHI 0COOM); peraMeHTAaIlis BiTHOCHH Ha 3a-
caziax IOPUANYHOI PIBHOCTI, IO € OAHOYACHO XapaKTEPHOIO PUCOI0 AMCIIO3UTUBHOTO
METOAY IIMBLIBHO-TIPABOBOTO PETYITIOBAHHS BiJIMOBIIHMX CYCIIJIBHUX BiTHOCHH; METa
LUBLUIBHO-IIPABOBOTO PEryIIOBAHHS — 3a/I0BOJICHHS AYXOBHHUX 1 MaTepiajJbHUX MOTPEO
rpoMajisiH. | 3a3BUvail y MOHSATTS HOPMH IpaBa BKJIAJIAIOTh 11 PO3YMiHHS SIK IIEBHOTO
IIPaBUIa MOBEAIHKU — 3araJibHO000B’13K0BOT0, ()OPMaIbHO BU3HAYEHOTO, 1HKOJIM J0-
JIal0Th BOJILOBOTO, X04a 1€ BUKIUKAE AUCKYCIi.

He BTpagaroTs akTyambHOCTI B pO3pi3i MATAHHS PO MOHSTTS | 3HAYCHHS] HOPMH
IIpaBa BUCIJIOBJICHI CBOTO Yacy morsian uuBimictiB 1960-x pp. 3Bepratoun yBary Ha Te,
o 0e3 HOpM TpaBa He MOKHA YSBUTH >KOJHOT MPAaKTHYHOT JiSUTLHOCTI JIFOJIUHH,
I1. O. Henbaiino cTBepaKyBaB y CBOIX Mpamusx, U0 «CYTHICTh HOPMH SIK COLIaJIbHOTO
sIBUILA (HOPMU 3BUYAK0, MOPAJTi TOIIO) TOJISITAE CaMe Y BUMOTaX, sIKi 3BEPHEHI JI0 JIF0-
JIeH, 1o 1X CycHiIBbHOTO XHUTT. HopMa BuMarae, o0 moBeMiHKa JIIOCH i BiamoBima-
na. [HImMMu ciioBaMu, HOpMa — L€ BKa3iBKa Mpo Te, SIKOI0 Mae OyTH MOBEiHKA JT0AeH
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Ha IyMKY BCHOTO CYCITLIBCTBA. Lle He mpocTa KoHCTaTarlis JIHCHOCTI, HEe CYIKSHHS TTPO
Ti 9¥ 1HII 11 SIKOCTI, a 000B’I3KOBE MPABUJIO, SKE 3aBKIM BUMAarae HaJICKHUX PE3yIlb-
TaTiB, HACTAHHS YM HEHACTAHHS IMEBHUX HACIIAKIB» [8, c. 19-20].

AHai3 JKepell 103BoJIsie IEPEKOHATHCS B TOMY, L0 3aBJIaHHS HOPMH TIpaBa — pe-
I'YJII0OBaTH CyCHiJbHI BITHOCHHHM, HaJaBaTH MpaBa i mokiIagatu 00oB’si3ku. Kpim toro,
JOTPUMAaHHS HOPM IIpaBa 3a0e311euy€eThCsl MOXKIMBICTIO 3aCTOCYBATH JIepKaBHUHN MpU-
myc. Kpim 3a3HageHoro, HopMma rmpaBa CTBOPIOETECS 1 OQIIIIHHO MPUAMAETHCS 3 METOIO
MO3HAYCHHSI IEBHOI XapaKTePUCTHKH — JOMYCTHMOTO Jiama3oHy, YCepeIHEeHOTO YU
3arajibHOCTaTUCTUYHOTO, SKHI 1 BBAKAETHCSI HOPMOIO B CYCITIJILCTBI Ha KOXXKHOMY KOH-
KpPETHOMY eTarli Horo icTOpHYHOT0, eKOHOMIYHOTO, TEXHIYHOTO PO3BUTKY TOIIO.

JocmipKyoun CTPYKTYPY 1 BUIM LUBLUIBHO-IIPABOBUX HOPM, aBTOP CIIUPAETHCS HA
po3poOku O.A. Ky3HenoBoi, sika BBaxae, 110 «KOKHA HOpMa IIpaBa 3 ypaxyBaHHAM
CBO€1 CTPYKTYpH, 3MICTY, MICII y CHCTEMI 3/1aTHA BUKOHYBATH OJHI POJIi Kpalle, HixK
inmn. Hampukian, ocHOBHI HOpMH (PeryJIATHBHI 1 OXOPOHHI) 371aTHI BCTAHOBITIOBATH
mpaBa, 000B’SI3KU, BiNIOBIAaIbHICTh YYACHHKIB IUBUTBHHUX [TPABOBIIHOCHH, KOHCTPY-
I0BaTH MOJIeNb 1X moBeAiHKH. OJHaK BOHU HE MOXKYTH C(OPMYIIOBATH BU3HAUYEHHS
LUBLIBHO-IIPABOBOTO TIOHSTTS, PO3B’S3aTH KOJi3i10 MK HOpMaMH IpaBa, yCyHYTH He-
BH3HAYEHICTh Y MTPABOBITHOIIEHHI, CIIPOCTUTH HOPMAaTUBHO-TIpaBoBHi MacuB. Lli poi
Kpallle TparoTh CIeIliani3oBaHi HOpMH mpaBa. 1likaBo BIIMITHTH, IO CIICIiaIi30BaH1
HOPMH y CBOill CyKYITHOCTI BUKOHYIOTh OUTBIIY KiIbKICTh (PYHKIIIH y CHCTEMI IpaBa,
HIXK HOPMHU OCHOBHI» [9, ¢. 27-28].

YCTaHOBIEHO TaKOXK, IO AJISl XapaKTEPUCTHKH IIMBIILHO-TIPABOBOI HOPMHU SIK 1H-
(hopmartiitHoro 00’€KTa i pe3yJIbTary TBOPYOCTI MPUHIIMITOBE 3HAYCHHS Ma€ 3MICT BiJI-
noBigaux crareit LIK Yikpaiaum [10], mpucesdaenux iHopMarlii sk 00’ €KTy IUBITFHIX
mpas (ctarti 200, 201, 277, 278, 302 Ta iH.), monoxkenHs 3akoHy Ykpaiau «I1po iadop-
martiro» [11] 1 3akony Ykpaiau «IIpo aBTopchke IpaBo i cyMmidkHi TipaBa» [12], a Takox
HU3KH HIIMX HOPMATUBHUX aKTiB.

2. PE3VJIBTATHU TA OBI'OBOPEHHA

2.1. [usinbro-npasosa HOpMa sk 3a2aibHO0008 'SI13K08e (opMAabHO GU3HAYEHE NPABU-
J10 NOBCOIHKU

CpOromHi AUCKYCIi MO0 MOHSTTS, 3MICTY, 03HaK, CTPYKTYPH HOPMH TIpaBa, TaK CaMo
SIK 1 IUBUTBHO-NIPABOBOT HOPMH, TPHBAIOTh, HE3BAKAIOUH Ha PE3yNbTaTy 0araroBikOBUX
00TOBOpEHB ITUX MPOOIIEM TEOPETUKAMH ITpaBa i pe/ICTABHUKAMH Pi3HUX rally3el Ipasa.
YTiM Tak caMO BipHHMH 3QJTHIIAIOTHCS IT1X0T!, BUCIIOBJICHI BIIOMUM HIMEITbKAM
nuBiTicToM A. ToHOM: «OCKITBKY KO’KHA HOpMa ITOBHHHA MaTH CBOIM TIEPIIOIKEPETIOM
ICHYI0Y€ B CYCHUIBCTBI YSIBJICHHS MPO T€, 1110 CIIPABEJINBO, TO JIOCTATHHO JIOTTUHUM
€ Te, [0 IHTEpeC, IKOMY CIYrye BUKOHAHHS CYCIIJIbHUX MPUITUCIB, MOXE MOJSATaTh
BHKIIFOYHO Y 33/I0BOJICHHI CaMOTO I[LOTO MPArHEeHHS JIO CIIPABEIIMBOCTI, SIKE € MPH-
YUHOIO BUJAHHA JaHuX npunucisy [13, c. 199].
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Y GaraTtopidHUX 0OTOBOPEHHSX KOXKCH 13 TEOPETHKIB MpaBa abo IMUBITICTIB PoO3-
DJISIIaB OJJHE UM KiJIbKa YHCIIEHHHUX [TUTaHb, Ki B CyKYIHOCTI Aal0Th CbOTOJIHI ysIBJICH-
HS TIPO HOPMY TIpaBa i PO MUBLIHHO-TIPABOBY HOPMY. 30KpeMa, AK iX MPUHHATO Ha-
3UBaTH, TOPEBONIONINHI (10 1917 p.) mpeAcTaBHUKU Ha3BaHUX HayK aHaJi3yBalld
MiCIle HOpMH TIpaBa B CHCTEMI NpaBa B MIJIOMY 1 SIK O/IHY 3 OCHOBHUX Ipo0iieM Teopii
mpaBa [14], 3Bepranu yBary Ha TyMadeHHs HOpPM TipaBa [15], aHamizyBanu sk ofHe
3 OCHOBHHX MUTaHb Teopii mpasa [16], y moegnanHi 3 mpobnemamu mopadii [17] Tomo.

3a paasHCHKUX YaciB yBara mpUIULsUIacs pi3HUM BHAaM HOpM mipasa [18; 19], ix
cTpykTypi [20; 21, c. 45—-46], 3acTrocyBaHHIO HOpM TipaBa [22; 23, ¢. 95-99; 24; 25; 26;
27], TmymadeHHIO HOpM mipaBa [28] Ta iH. Y mparnsx, 1o no0auniIu CBIT y HUHIIITHEOMY
CTOJITTi, HAHOLTBIIIA yBara MPUAUISETHCS JIOCITIKSHHIO TIPABOBOi HOPMH B TIO€IHAHHI
13 cy0’ekTHBHUM TIpaBoM [ 13]; mpobiemam criBBiTHOMICHHS IPaBOBOT HOPMH 1 HOpMa-
TUBHOTO TIpUTIACY [29]; aHaMi3y CIeriaai3oBaHuX HOPM TIpaBa i HOpM-TIpHHITATIB [30;
31]; 3’sCyBaHHIO TEOPETUYHUX OCHOB (POPMYBAHHS 1 3aCTOCYBaHHS HOpPM Ipasa [32],
a TaKOX CTPYKTypi HOpM TipaBa [33] Ta 6araTboM IHIITUM aCTIEKTaM.

Haii0inbiu rpyHTOBHE CydyacHE BiTUM3HSAHE HayKOBe OaueHHs MUTaHb LIMBIIBHO-
MPaBoOBOT HOPMU MOKHA 3HalTH B poOoTi . M. Pomantoka [34]. [Tepm 3a Bce aBrop,
y3araJbHUBILY I IXOAN HAyKOBUX IOIEPEIHMKIB, BBAKAE TOLIIbHUM IIOUMHATH aHAIII3
LUUBIIBHO-IPABOBOT HOPMHU 13 POZKPUTTS CTPYKTYPU CHCTEMH LUBLIBHOTO TpaBa K
€JIEMEHTY CHCTEMH TIpaBa Ta MICIIS B Hilf ITUBITLHO-TIPABOBOI HOPMH, 3BEPTA€ yBary Ha
PI3HHLIIO TOHATH IIPABOBA CUCTEMa» 1 «CHUCTEMa MPaBay, BUPI3HAE €IIEMEHTH IPaBOBOi
CHCTEMH 1 BHYTPIIIHIO CTPYKTYPY TpaBa, 0 XapaKTepu3ye CHUCTEMy paBa 1 cKiiajia-
€ThCS 00 €KTUBHO, 3yMMHSETHCS Ha JIBOX MIKpOeJIeMeHTax (IMiICHCTeMaX) OCTaHHbOI:
myOIiYHOMY 1 MPUBAaTHOMY TIpaBi. ¥ po3pi3i po3MISHYTHX 3raJJaHUM aBTOPOM IMHUTaHb
MokHa HaBecTH Takok TyMKy H. C. Ky3HeN0Bo1, sika 3BepTae yBary Ha IpaBOBUI PEKUM
cdepu NpUBaTHOTO TIpaBa, IKUH «sIBJIsiE OO0 IUTICHY CHCTEMY PETYISTHBHOIO BILIU-
BY, SIKa CTBOPIOE 3arajibHOJIO3BUILHUI THI PETYIIOBAHHS MaiHOBUX Ta 0COOMCTHX
HEMafHOBUX BiJTHOCHH, 3aCHOBaHMX Ha IOPUINYHINA PIBHOCTI, BITHHOMY BOJICBHSBIICH-
Hi, MAalfHOBI caMOCTIHHOCTI TX y4acHHKIB, 3a0e31eUye MOKIUBICTh CAMOBU3HAYCHHS
1 BIACHUX aKTUBHUX Cy0’€KTHBHUX TPaB i 000B’S3KIB y MeKaxX, BCTAHOBIIEHUX JIOTO-
BOPOM YH 3aKOHOM, 3 METOIO JOCATHEHHS IEBHUX NPUBATHUX LiIel Ta iHTepeciBy [35,
c. 34]. 3a3HaveHe MOMOMAarae 3p0o3yMiTH POJb ITUBUTEHO-TIPABOBOI HOPMHU B PETYITIO-
BaHHI camMe UUBUIBHUX BiJIHOCHH.

Baxxnmsa pois, Ha mymky M. M. Ci6is0Ba, y IbOMy MEXaHi3Mi BiZIBe/ICHa TOTOBOPAM
Ta OJHOCTOPOHHIM IpaBOYMHAM: «3aCHOBaHA HA 3acaiaX caMOOpraHizalii MOKIUBICTh
BUOOPY Ti€l UM iHILIOT KOHCTPYKIIi MPpaBOYMHY A03BOJISIE yYaCHUKAM IUBITbHUX BiJHOCHH
3a0e3neunTy (PopMyBaHH HAUOUTHIT OaKaHUX TSI HUX MOJIEJIEeH iX BIIACHOI TPaBOMipHOT
MOBEIIHKH 1 BCTAHOBUTH HACHIZKH HETIPAaBOMIpHUX Aii» [36, c. 53].

OO6roBopeHHs MPOOIEM MOHATTS, 3MICTY, CTPYKTYPH, 3aCTOCYBaHHS HOPMH TIpaBa
JaseKi Bijl 3aBeplLIEHHs K y Teopii NpaBa, TAK i B PaBi HUBiILHOMY. IX JOCHiKEeHHSA
TpHBae 1 moTpedye He JHIIe OUIBIIOT KIBKOCTI POOIT BITUM3HSHUX TEOPETHKIB MpaBa
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1 IIUBLTICTIB, aJie 1 MONISIAY Ha HUX Yepe3 MPU3MY iHTerparlii YKpaiHu B €BPOITeHCHKII
MPOCTIp, Yepe3 MorMOIeHUH aHati3 poOiT HayKOBLIB KpaiH €Bpony Ta IHIINUX KpaiH
CBITY.

2.2. l{uginbno-npasosa Hopma 5K ingopmayis i pe3yiomam meopyocmi

[ToBepHEHHS 0 JEKCUYHOTO 3HAYEHHS CIIOBA «HOPMa» JIO3BOJISIE aBTOPY MPOBECTH
aHaJi3 HOPMH TpaBa TAaKOXK 3 TOYKH 30py PO3YMiHHS 3MICTY HOPMH $IK 11 iH(opmariitHoi
CYTHOCTI, IHIITUMH CJIOBaMH — TOTO, 1[0 BHOCHUTH y HEl 3MiCT, iH(popMaIliiiHe HalmTOBHEH-
Hs1. J10o TOro % 3MicT, SIK aBTOp MEPECBIJUMBCS paHillle, Ma€ BKIAJaTUCS B IOPUAUIHO
Oe3goranny Gopmy i GopMyInIOBaHHS B HOPMATHBHOMY aKTi — )OpMY NpHUIIHCY.
JI. V1. TleTpaskuibKuii 3a3HAYMB, 1[0 JHKEPETOM MisTTbHOCT] JIFOAMHE € He HOPMH IIpaBa,
a ceHc, 3po3yminuii cy0’exty npasa [37, c. 6]. Sk corianbHy iH()OpPMAIIiFO JOCITIKYBaB
HOPMH TIpaBa IIe 3a pajasHcebkux dacis 0. B. Kynpssues, 1o MoxHa pO3IIHIOBATH 5K
MPOTHOCTUYHUH 1 JANEKONMAIHUN MigXiJ aBTOpa, SIK 1€ OAHE MiATBEPIKEHHS BUCO-
KOTO PiBHSI PO3BHUTKY TEOpil IpaBa, Teopil IIUBLIBHOTO MpaBa B yCi YacH, BKIIOYAI0UN
1 pansHCBhKU miepiox [38].

Iadopmartis, sIKy 3aKOHOTBOPEITh, a ITOTIM 1 3aKOHOIABEI[h BUKOPUCTOBYE LIS TOTO,
100 chopMYITIOBaTH HOPMY, TTOBHHHA BiIIOBIIaTH BUMOTaM 00’ EKTUBHOCTI, JIOCTOBIp-
HOCTI, IOBHOTH, aKTyaJbHOCTi, CBOEYACHOCTI TOIIO i Mae OyTH BUKIaJeHa Y popmi,
JOCTYIHIN JyIs CpuiHATTSI. TOMy BUILTUBAE HEOOXITHICTh OTPUMAHHS JIS ITiJITOTOB-
KM HOpMHU sIK iH(opMamiiftHoro o6’ekra sikicHoi iH(opMmaii. CI0BO «sIKicHa» aBTOp
BUKOPHCTOBYE B PO3YMiHHI ii JOCTOBIPHOCTI, 00’ €KTUBHOCTI, IOBHOTH, aKTyaJIbHOCTI
TOIO. A TIe MOXKJIIMBO JIUIIIEe TIpH 30MpaHHi HeoOXiaHOoi iH(hopMaIlii — eKOHOMIYHOT,
CTaTHCTUYHOT, COITIaTbHOI, CTATUCTHYHOI CaMe 3a IIMMHU KPUTEPISIMH, OCKUTEKH «HESKiC-
Hay THPOpPMAIIisi MOXKE CIIOTBOPUTH BECh 3MICT HOPMHU TIpaBa.

J1J1s1 cTBOpEHHSI HOBOT HOPMH 3aCTOCOBY€ETHCSI HE JIMIIIC BUINIE3a3HAYCHA IH(POPMAITis],
aJie IOKJIaJar0ThCs TBOPYI 3yCHILIS 3aKOHOTBOPLIS 3 METOKO HaAaTH il crienn(ivHoOi (3BH-
YaifHO, B MEXKaX 3aKOHY) OPHUTIHAIBLHOCTI, TBOPUOTO EIIEMEHTY — BUKOPUCTATH JIJISI IIHOTO
BJIaCHY TBOpYY iHIIIATHUBY JIFOJIFHY, SIKa 11 CTBOPIOE, TOJIATH HOBU3HU B cCaMHX (OpMY-
JIIOBAHHSX, Y BAKOPUCTAaHHI HAHOUTBIT BIPHOTO JICKCHIHOTO HATIOBHEHHS, y BUOOPI CITiB,
1100Y/I0B1 peUeHb, y TBOPUOMY I1i100p1 HAHOLIBII BAAIMX (POPMYJIFOBAHb 13 3aKOHOIABCTBA
THIIMX KpaiH, y HalOLIbII aIeKBaTHOMY TEPEeKJIa/li 1 MOSICHEHH] TePMiHIB TOLIO.

Bapro 3a3naunty, mo icHye yacTuHa iH(QOpMallii, SKa BAKOPUCTOBYETHCS B ILOMY
MpoLECi, HE OXOPOHIETHCSA 3aKOHOM, — L€ TBOPH, sIKi HE € 00’ €KTaMH aBTOPCHKOTO
TpaBa, — MOBIIOMJICHHS PO HOBUHU ITHS a00 iHII (QaKTH, [0 MAOTh XapaKTep 3BU-
gaitHoi TIpec-iHdopMarlii, akTH oOpraHiB AepKaBHOI BIIaH Ta OPTaHiB MiCIIEBOTO CaMO-
BpsILyBaHHS (3aKOHH, YKa3H, TIOCTAHOBH, PIllIEHHS TOII0), a TAKOX iX oQiliiiHi nepe-
knaau ta iH. (cT. 434 1K Ykpainn).

Li inpopmaniiiHi 00’€KTH HE OXOPOHSIOTHCS aBTOPCHKUM MPAaBOM, & TOMY 1 HE
MAalOTh XapaKTEPUCTHK TBOPIB. ICHYIOTh TaKOXK TBOPH UM iX YACTHUHH, SIKi IOITYCKAIOTh-
CsI U BUKOPHUCTAHHS 03 3Trof[ aBTOpa YM 0COOM, 110 MaE€ aBTOPCHKE MpaBo, ajie i3
@
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000B’sI3KOBUM 3a3HAYCHHSIM IMEHI aBTOpa 1 JoKepena 3amosndeHHs (cT. 444 11K Ykpa-
{HHM), TaK caMo SIK 11e HeOOXiIHO MPU BUKOPUCTaHHI iH(OopMalii.

SIK BiTOMO, HOPMATHBHUM aKT 3 MOMEHTY HOTO BTUIEHHS y (OPMY, sIKa MOJKE CIIPHii-
MaTHCS OKPEMO BiJI HOTO TBOPIIS 1 JO MOMEHTY HOTO O(DiliHHOTO MPUIHSTTS, BBaXKa-
€TbCsl 00’ €KTOM aBTOPCHKOTO MpaBa. OO’ €KT aBTOPCHKOTO MpaBa Ma€ CBOI XapaKTepHi
O3HAaKH — OPUTIHATBHICTh, HOBU3HY, CTBOPIOETHCS Y MPOIIECI IHTEIEKTYaIbHOT TBOPYOT
JiSUTBHOCTI JIFOAWHU Ta 1H. PO3p0OHUKY HOPMATHBHOTO aKTa 3aKPIiIUTIOIOTH CBOE MTPABO
aBTOPCTBA MUISTXOM BKa3iBKU CBOiX IMEH, OTHOYACHO I1¢ MOYKHA PO3IIHIOBATH SK CIIe-
uudiuny dopmaiizaiiro npas Ha iHpOpMaIilo, SiKa B LIJIOMY OTPUMYE CBOIO (OpMY —
(hopMy HOpMATHBHUX IIPUITHUCIB.

[Momanbie 00roBopeHHs, TBOpYA MepepoOKa i JOTIOBHEHHS TOIIO KOXKHOT HOPMH 13
HOPMAaTHBHOTO aKTa MOKJIMBI, TIO-TIEpIIE, Yepe3 Te, IO HIeThCs MepeBasKHO PO BiJl-
KpuTy iHpopMairo (ado iHdopmariro, 10 K0T JOMYLIEHE KOJIO 0Ci0, AKi MaroTh IPaBo
3HaWOMHTHCS 1 IPAITIOBATH 3 HEIO, HAITPHUKIIA]], TAEMHOIO iH(OpMAIIi€r0), ae i3 3acTe-
PEXEHHSM TIOZ0 TPaB aBTOPIB, aBTOPCHKI MpaBa SKUX 0OMEKYIOTh MOXJIMBOCTI BHO-
CHUTH 3MiHH y TBip 0e3 iX JI03BOIIY SIK aBTOPiB, BUKJIIOYATH a00 JOMOBHIOBATH HOpPMa-
TUBHHH aKT TUMH UM IHIIMMH IpUnucamu 6e3 ix ydacti. [Ipu nupomy ciij mam’sitaT,
10 aBTOPCHKE MPAaBO OXOPOHsIE€ OyAb-sKy (hopMy BUpa)KeHHs TBOPY, ajie He MOLIUPIO-
€ThCS HA 1J1€1, MpoIecH, METOU JTisTTbHOCTI 200 MaTeMaTUYHI KOHIENIIIT SIK Taki (4ac-
tuHM 2 13 c1. 433 UK Ykpainn).

Y MoMeHT o(iriifHOTO TPUIHHATTSI HOPMAaTUBHOTO aKTa SIK 3aKOHY, IiI3aKOHHOTO
aKTa Il JIOKYMEHTH BKe He € 00’ €KTaMH aBTOPCHKOTO ITpaBa i Ha0yBatOTh CUIIN OQiIIili-
HOTO YMHHOTO 3aKOHY, Mi/I3aKOHHOTO HOPMAaTHBHOTO aKTa, KWW (aKTUYHO CTa€ BiJl-
KPHUTOIO iHpOpMAIi€IO (SKIIO BOHA 3T1AHO 13 3aKOHOM HE HAJICKHUTH JIO TOTO YH 1HIIOTO
0COOIMBOrO PEXKUMY) 1 MO’KE BUKOPHCTOBYBATHCS BUIBHO.

SIKII0 TIMOTETHYHO YSBHTH, 110 HOPMATHBHHUMA aKT 3aJHIITUBCS 00’ €KTOM aBTOP-
CBKOTO TIPaBa, TO HOTO BUKOPUCTAHHS OyJI0 O MOXKITUBUM JIMIIIE 13 I03BOJTY aBTOPIB, IO
HE TUTBKH He 3pYyYHO, aJie 1 HEBIPHO 3 TOUKH 30py 3HAYEHHS HOPMH TIPpaBa i HOpPMaTHB-
HO-TIPABOBHX aKTiB Yy JiepaBi 1 CyCHinbCTBI, iX (yHKUiH, 3aBnanb 1 mined. OdinilHi
JOKYMEHTH [TOBUHHI MaTH Ti % XapaKTEPUCTHKH, SIKi 3a3BYall BUMAraroThb BiJl «SKiICHOD»
iH(hopmariii, — OyTH JOCTOBIpHUMH, 00’ €KTUBHUMH, aKTyallbHUMH, CBOEYACHUMH 1 Y
hopmi, mpuUAHATHINA s COpUAHATTSA. 11010 KOXKHOT i3 X XapaKTePUCTHK BiITHOCHO
HOPMH TIpaBa iCHYIOTh CBOi OOTPYHTYBAaHHS, TaK CAMO SIK 1 OO JIOTIKH il BUKJIAECHHS
y (opMi HOPMATUBHOTO TPHUITUCY, ITPO 1110 MU 3a3HAYUMO y CBOTX HACTYIHHX ITyOTiKa-
LisIX.

BUCHOBKHU

AHaJi3 MUBITFHO-TIPABOBOI HOPMHU SIK 3aTrajIbHOOOO0B’SI3KOBOTO TIPABHJIA MIOBEIIHKH, SK
iH(opMarlii i pe3ynbTary TBOPUOCTI JT03BOIISIE€ 3pOOUTH PsiJi BUCHOBKIB. [{MBiTbHO-TIpa-
BOBa HOpMa PO3MIISJAETHCS B TEOPil MepeyciM sIK 3araibHO000B’ 3K0BE, (HOPMaIbHO
BH3HAUYCHE MPAaBUJIO NMOBEIHKHU. BopHOYac LUBIIBHO-IPaBOBa HOPMa Ma€ CBOIO CIIe-
@
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(iKY, sIKa TOSCHIOETHCS 0COOTMBOCTIMHI TIPEAMETA, METONY, (hopMaMH, TPUHIIATIAMHA
[IMBUTBHOTO TIpaBa Ta IHITUMH YHHHAKAMH.

AHaJi3 3araIbHOTEOPETUYHUX TIOJIOKEHD TIPO MUBLUIBHO-TIPABOBY HOPMY, 8 TAKOXK
03HaK i ocobauBocTel iHMOpPMAITHUX 00’ €KTIB MpaBa i 00’ €KTIB IHTEICKTYaIbHOT,
TBOPYOI MiSITBHOCTI TO3BOJISIE CTBEPKYBATH, IO OCOOIMBOCTI MPUTAMaHHI IUBITEHO-
TIPaBOBIM HOPMI HE JIUIIIE 5K 3araIbHO000B’ I3KOBOMY, (hOpMAITEHO BU3HAUCHOMY TIPABH-
JIy TIOBEJIHKH, aje i AK crierpdigHomMy iHpOopMaIiitHoMy 00’ €KTy i 00’€KTy TBOPUYOCTI.

Hopwma mpaBa BuHHMKaE y poIieci 1i CTBOPEHHS, IMiI00py, TepepoOKH, y3araabrHeH-
HS 1 BUKOpUCTaHHS HeoOXimHOT iHpopMarlii, TOOTO TBOPUOi MisITEHOCTI (hi3HIHUX 0Ci0 —
i1 aBTOPIB, sIKa BKITFOYAE MOIIYK 1 Mi01p HAO1LIbII JOCKOHAIO01 00’ €KTHBHOI (hopMH i
BTIJICHHS, Y pe3yJIbTaTi 4Oro CIIPUIMAaEThCS He3alIe)KHO BiJl 11 TBOPIIIB i cTae 00’ €KTOM
ABTOPCHKOTO ITpaBa.

3MicCT ITpaBOBOi HOPMHU Mae€ BiJITOBITATH BCIM O3HAKaM sKICHOI iHpopMarrii: OyTr
JIOCTOBIPHOIO, TIOBHOO, aKTYaJILHOIO TOIO. [1icist odirifHOTO TPHIHATTS 3aKOHOIaB-
YOr0o aKTa HOpMa TpaBa MEePETBOPIOETHCS 3 00’ €KTa aBTOPCHKOTO MpaBa Ha BiIKPUTY
(200 3 MIEBHUM PEKUMOM JIOCTYITY) iH(OPMAILIO 1 TTOMIHPIOETHCS, BAKOPUCTOBYETHCS
SIK 1H(GOpMAIIHHIN 00’ €KT — 0e3 00MeKeHb a0 3 OOMEKCHHSIMH, SIKI BiITOBITAIOTH
HOro peKuMy IOCTYILY.

[Iportec momryky HeoOXimHOT iH(pOpMaIii, CTBOPEHHS 1 O(IMIHHOTO MPUITHATTS
HOPMH SIK 3aKOHOJABYOTO TIPHITHCY, SIKIIO BiH MPOBEACHUHA TBOPUO 1 IKICHO, MOXE Ta-
panTyBatu (hOpMyBaHHS IIUBLIEHO-TIPABOBOI HOPMH SIK JIIHCHO 3aralbHO000B’ I3KOBOTO
(hopMaTbHO BU3HAYEHOTO TIPaBUJIa IOBEIHKH, K€ BTUTIOETHCS B 3aKOHOJABUOMY TTPH-
ITMCi Ta Bi/IMTOBiTae BCiM BUMOTaM IIMBLIBHOTO TIpaBa, CIIYTy€e Ha KOPHCTH 1 B iHTEpecax
YCIX YYaCHUKIB MUBITHHUX MTPABOBIIHOCHH.
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AHoTanisg. Cmamms npuceésuena 00CIIONCeHHIO CYMHOCTI ma 3micmy mpancgopmayiil y cge-
pi npusamnoezo npasa @panyysvkoi Pecnyonixu 6 konmexcmi €8poinmezpayitinux npoyecie
Cb0200EHHs, A MAKOX}C PO3POOYI HAYKOBUX BUCHOBKIG. 3a pe3yibmamamu npo8eodeHo20 00cCli-
0oicerHs 0)110 HABEOEHO 3a2AIbHY XAPAKMepUCmuKy npasosoi cucmemu @Ppanyysvkoi Pecnyoni-
KU, BUOKPEMIEHO 1T 0cOONUBOCMI; POKPUMO U V3A2AIbHEHO ICIOPUKO-NPABOSI 3acadu 2eHe3U
pedopmysanns npueamnozo npasa Ppanyyszvroi Pecnybniku 6 Konmexcmi eepoinmezpayii;
8UAABIEHO 0COOUBOCMI PehOPMAYIUHO20 BNIUSY EBPOIHMESPAYIUHUX NPOYECT8 HA DOCAIOHCYEA-
HI mpancgopmayii' y cpepi npueamno2o npasa, 3anponoHO8AHO YOMupU nepioou peqpopmysan-
Hs npusamno2o npaséa Ppanyysvroi Pecnybniku, 30Kkpema: nepuuil — «Konboepiscokuily,; opy-
2Ull — KHANOJLEOHIBCLKULLY, MPemill — «IHMe2PayiiHuLLy,; Yemeepmull — « Cy4acHuLly, 00TpyHmo-
6aHO HEOOXIOHICMb ma HazaibHicmb po3podru U npuunamms Konyenyii pegpopmysanis
npueamuozo npasa @panyysvroi Pecnybnixu. I[lposedena poboma naoana smozy cpopmynosa-
mu meopemuyti 8UCHOBKU MA OKPeCaumu nepcnekmugy no0aIbul020 po3gUmKy npueamHo2o
npasa @panyyzvroi Pecnybaiku ¢ Konmexcmi e8poinmezpayii 3 ypaxyeauHsam HeooXionocmi
30epesceHts 0epiHcagHoi i0eHMUYHOCMI Ma c8imoeoi 3HAUY U OCMi.
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NPOBEAEHHO20 UCCTIe008AHUsL NPUBLOECHA 00U AS XAPAKMEPUCTIUKA NPABo8oll cucmembvl Opan-
yy3ckoti Pecnybnuku, gvioenensl ee 0COOeHHOCMU, PACKPbIMbL U 0000U eHbl UCTNIOPUKO-NPABO-
8ble OCHOBbL 2eHe3Uca pehopmuposanust uacmuozo npasa Ppanyyszckoil Pecnyoiuxu 6 Kon-
mekcme e8pouHme2payuU; 8blsGILeHbl 0COOCHHOCMU PehOPMAYUOHHO20 GIUSHUS €8POUHME-
2PAYUOHHBIX NPOUECCO8 HA UCcledyemble mpanchopmayuu 6 cghepe 4acmuozo npasa,
npeonodiceno vemvipe nepuooa peghopmuposanust yacmnozo npaea Ppanyysckou Pecnybnuxu,
6 YUACMHOCMIUL: NePablll — «KOIbOEPOSCKUILY, 6MOPOLU — «HANOAICOHOBCKULLY, MPEmull — «UH-
MezpayuonHbILY,; Yemeepmolil — « COBPEMEHHbIILY, 0DOCHOB8ANA HEOOXOOUMOCHb U AKIYAlb-
Hocmb pazpabomku u npunsmust Konyenyuu pepopmuposanust uacmnozo npasa @panyy3ckol
Pecnybnuxu. Jlannas paboma cnocobcmeyem Gpopmuposanuio meopemuieckux 66160008
u nepcnexmugam OanbHelue2o pazgumus yacmuozo npasa Opanyyscroi Pecnybnuxu 6 kon-
meKcme espounmezpayu ¢ y4emom HeooXooumMocmu COXpaHeHus 2oCyoapCcmeenHol uoen-
MUYHOCIU U MUPOBOTL 3HAYUMOCTIU.

Kuarouesbie cioBa: Konekc Hamoneona, nmpaBoBas cuctema, EBporetickuit Coro3, pedopmariu-
OHHBIN BIUSHUE, KOTU(DUKAITHSL.
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DEVELOPMENT TRENDS
OF THE PRIVATE LAW OF FRANCE

Abstract. The article is devoted to the establishment of the essence and content of the transfor-
mations in the field of private law of the French Republic in the context of today s European
integration processes as well as the development of scientific conclusions. According to the
results of the study, a general description of the legal system of the French Republic was pre-
sented, its features were singled out; the historical and legal foundations of the genesis of re-
Jforming the private law of the French Republic in the context of European integration are re-
vealed and summarized; the peculiarities of the reformist influence of European integration
processes on the investigated transformations in the field of private law are revealed; four pe-
riods of private law reform in the French Republic were proposed, in particular: the first — Col-
berts; the second — "Napoleon 5", the third — "Integration"; the fourth — "Contemporary”; The
necessity of the development and adoption of the Concept of private law reform in the French
Republic was substantiated. The work provided the opportunity to formulate theoretical conclu-
sions and outline the prospects for the further development of the private law of the French
Republic in the context of European integration, taking into account the need to preserve na-
tional identity and world significance.

Keywords: Napoleonic Code, legal system, European Union, reformation influence, codi-
fication.
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INTRODUCTION

The recent years have been characterized by the multilateral development of interna-
tional cooperation and interaction at different levels: between states, commercial struc-
tures, public organizations, academic communities. The multifaceted cooperation
covers not only the sphere of state, business and private relations, thus creating the need
for their updated legal regulation. The above summary sets the objective preconditions
for raising the focus on private law. The European Union is a unique entity that can be
considered as the foundation for solving globalization challenges of our time, as
within the framework of the united Europe there is an opportunity for the participating
states to solve key problems of socio-economic, political, cultural, ecological develop-
ment and issues of internal and external security. In the EU law various legal cultures,
traditions and norms, transformed fragmentarily by the national peculiarities of each
participating state-member, have been united, leading in its consequence to the forma-
tion of a powerful and effective regulator of social relations in the union. Consequent-
ly, the convergence of the legal systems of the Community members is an indispensable
qualitative feature of its development and integrates the innovations in the national
legal systems.

The Community enlargement process has raised before the whole association in
principle and, France in particular a number of serious challenges that led to a rapid
adjustment of the development vectors of private law in the country. The French legal
system itself relates to the matrix law and order of the modern legal world. The devel-
opment models, selected by French lawyers to generate national law, have become the
conceptual and normative basis for the development of legal systems all over the world.
Famous French comparativist R. Leger even relates it to the so-called "Great legal systems
of the present”. It should be noted that just the only civilization heritage of this country,
which has been formed for centuries, led to enormous legal transformations around the
world, providing impetus to the rapid development of jurisprudence as such [1].

Thus, the French Republic has a long legal history, and at present the regulatory
and legal acts of the Napoleonic era remain its foundation. It is generally acknowledged
that, despite the introduction of numerous changes and additions, the foregoing sourc-
es of law are considered as outdated, so in today’s world, France is characterized by
a significant legal monolith of archaic codification. The issue of the attractiveness of
French law and its influence have become a significant impact in France after the bi-
centennial of the Civil Code [2]. The nature and format of civil and commercial (busi-
ness) relations objectively has a certain specificity of their legal regulation, which de-
termine the use of separate legal means in this process. The abovementioned not so
much separates the commercial (entrepreneurial) right from the civilian one, as it
specifies it within the civilist system. Today, the French Republic comprehensively and
conceptually approaches the development and improvement of national legislation,
which is why many countries are recognized as an example of up-dating the implemen-
tation of reform measures and unification of their results [3].
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In particular, over the past 20 years, significant changes have been made to na-
tional legislation directly related to the influence of the European Union, since, in ac-
cordance with article 55 of the Constitution of 1958, international law prevails over
domestic law [4]. Legislative transformations take place through coverage of recent
European and international trends, without complex blind copying or subordination to
European norms. Thus, in the context of the limited resources and capabilities of France,
the European integration impetus is considered as an instrument for implementing its
foreign policy strategy. The composition of Europe as an international authority (Europe-
puissance) should increase the influence and significance of France in the world, which,
in its turn, implies the need to ensure the leading role of the country in the EU, its activ-
ity and initiative [5].

At the same time, in view of the above-mentioned conditions, for the present stage
of the development, the private law science is characterized by a rising interest to the
study of its practical and mostly rather specific issues. At the same time, due attention
is not always paid to the consideration of the leading theoretical aspects of the private
law of the French Republic in the context of European integration. Issues of future
transformations of both the entire legal system and the sphere of private law of France
under the conditions of a globalized world, the preservation of the state identity and
world significance are of vital importance. Reformational legal relations in the field of
private law of the French Republic are marked by their variability, innovative compo-
nent and in many respects improve the previous rules developed and applied in cases
over the past two centuries. It is advisable to carry out an analysis of the main innova-
tions in order to develop a system of factors that contributed to reformational changes,
in conjunction with a comparative analysis of old norms with novelties.

Taking into account the foregoing, the purpose of the article is to determine the
essence and content of the transformations in the field of private law of the French
Republic in the context of today’s European integration processes. In accordance with
the stated goal, the following main tasks of the article have been outlined: 1) to present
a general description of the legal system of the French Republic, to distinguish its fea-
tures; 2) to reveal and generalize the historical and legal principles of the private law
reformation of the French Republic in the context of European integration; 3) to iden-
tify the peculiarities of the reformational influence of the European integration pro-
cesses on the investigated transformations in the field of private law; 4) to formulate
theoretical conclusions and outline the prospects for the further development of the
private law of France, based on the results of the analysis. The private law of France,
as a branch of legal science, has a long history of appearance and development; its
theoretical foundations were disclosed in the works of P. Asner, K. Bickerton, F. Bozo,
P. Bonifas, T. Homar, J. Hubert-Rodier, J.-P. Darny, A. Dumoulin, E. O. Obichkina,
V. Pertuso, J. Rubinsky, S. Serfati, P. Timofeyev, J. Fardo and others.

Considerable attention is paid to the reform of compulsory law in professional
French literature. In particular, it is a question of the study of F. Ansel, M. Latin [6],
@
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B. Fowarck-Cosson and J. Gest [7], F. Terre [8], F. Stoffel-Munk [9], G. Shantepi [10]
and others. Political scientists also indirectly involved in their work the questions of
private law. Thus, the study of the European dimension of the foreign policy of the
French Republic predetermines scientific interest to the problems of transformations
and the sphere of private law, in particular, the works of scientists are devoted to the
analysis of various aspects of the state’s activities in international relations in the post-
bipolar age and are based on the theories of multidimensionality and dynamism of
political processes, analysis of the main characteristics of reforms at the national and
European levels, in view of the regional integration program declared by France.

1. MATERIALS AND METHODS

The methodological basis of the article is the following methods: dialectical, system
and structural analysis, functional, sociological, formal-dogmatic, historic and legal,
synergetic, method of legal modeling, comparative-historical, and others.

A special place has been given to dialectical and synergetic methods of cognition.
The first is manifested in the fact that its provisions and requirements make it possible
to trace the development of the French system of private law, to consider it not as
static, but as constantly evolving phenomenon. In addition, this method allows deter-
mining the state, trends and prospects for the development of scientific research in the
given field. The use of the synergetic method allows to simulate a map of the transfor-
mational possibilities of the field of private law and its elements. In the light of the ideas
of synergetics, the internal logic of the development of the investigated branch and its
core are traced. In this case, its reformation will become not a process of imposing an
external and artificial for it legal method, but, on the contrary, it will manifest itself as
a logical legal process.

Through the historical and legal method, the formation and development of legal
foundations for the reformation of the private law of the French Republic have been
studied. The comparative historical method by comparative opposition of archaic articles
and novelties allowed to distinguish the most significant changes in the system of private
law in the context of European integration. In addition, this method has allowed substan-
tiating the proposed authoritarian periodization of the reform of private law in France.
The formal-dogmatic method was used to identify relationships and contradictions in the
developmental periods that were proposed by scientists in the field of the theory of private
law. It should also be noted the legal modeling method as well, which gave an opportu-
nity to predict the potential prospects for the further development of private law of France
in the light of European integration processes and to propose to the development and
adoption of the Concept for reforming private law of the French Republic.

2. RESULTS

The final rooting of the continental-European style of legal thinking on the French
social basis occurred at the end of the eighteenth century, substantiating the doctrine of
the unity of the French legal system. This fateful turn in its history, the country is defi-
@
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nitely obliged to political events of 1789. Since then, only the law has had the right to
restrict the freedom of the individual, it also guaranteed the equality of citizens in the
realization of their personal and property rights.

In its structural composition, the genetic roots of the French legal system extend
back to the Roman tradition of the division of the law to private and public, vertical
architectonics has an explicit cross-sectional nature of construction, and directly the
sectoral approach to law has certain specific features [11].

The legal system of the French Republic is distinguished by the duality of private
law, which lies in the separation of legal norms in the regulation of commercial (trade)
activities from the norms of civil law. Such a phenomenon should be considered as
a form of internal distribution that does not violate sector integrity and allows taking
into account the peculiarities of legal regulation of commercial relations. Consequent-
ly, the relevant commercial relations do not contradict the civil ones and emphasize
a certain level of their systemic differentiation within a single civilized approach. The
country under investigation is globally known for its distinct, codified regulatory and
legal framework in the above area. Thus, R. Kabriak notes that in France the doctrine
of codification is historically one of the sections of civil law science, and it were
mainly civilians who formed it [12]. O. V. Kazakova, in turn, emphasizes that the
methodology of codification of the French type cannot be blindly copied by other states,
given that it is adapted specifically for its own legal system [13]. Taking into consider-
ation the international significance of the regulatory and legal framework for the exis-
tence of the field of private law of the French Republic, it is expedient to propose own
periodization of its reformation.

The analysis of national regulatory and legal acts of France shows that the periodiza-
tion of private law of France can be started with the emergence of trade law, in par-
ticular, in 1563 in the era of Charles XX when "Ordinance on trade" was adopted (which
was issued at the request of the merchants, for the purpose of introducing to the trade
the principle of decency to reduce disputes between traders). In 1673, the Commercial
Code (Ordinance on Land Trade) was adopted; in 1681 — the Marine Code ("Ordinance
on Maritime Trade"), which became known as "Colbert’s Ordinance". Taking into ac-
count the above, it can be stated that the trade legislation was the first and foremost to
be codified. The first period should be defined as "Colbert’s period".

The beginning of the second period, the "Napoleonic period", is definitely related
to the codification held at the time of the reign of Napoleon Bonaparte. "Code civil des
francaise" was adopted on March 21, 1804, and constituted a set of unified laws that
operate throughout the country and have a special structure and logic of representation
(by institutions), which contain precise legal definitions or conditional legal terminol-
ogy (civil death, etc.). It can be stated that the civil law of France was codified only 130
years after the commercial law [14].

The code replaced about 360 local sets of coutumes (legal norms) and became ac-
cessible to all citizens by the unity of clear and understandable laws. In particular, the
@
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Civil Code consolidated the gains of the French Revolution, laid the foundation for the
codification of law in Europe and became the foundation of the Roman civil law tradi-
tion. During his development, special attention was paid to the clarity and consistency
of the wording. This regulatory and legal act contains the fundamental provisions on
the right of private property, compensation for damages, contractual law, and others.
Its structure involves an introductory title, the first book "On Individuals", the second
book "On Property", the third book "On Different Methods to Acquire the Ownership" —
altogether 36 titles and 2281 articles. It should be noted that a significant number of ar-
ticles of the Code has never changed for 200 years. This codified regulatory and legal act
has played a huge role in strengthening bourgeois relations in France and become in fact,
the ideological "core" of the revolution, and subsequently was recognized as the patron
of the Belgian, Bulgarian, Spanish, Italian, Polish and Swiss Civil Codes. Civil law has
played its role in the fundamental field of law, and as a result of expanding the subject
of its regulation, in most social relations in the field of private law.

The same period includes the Commercial Code of France, adopted on September
15, 1807, which contained 648 articles and united all the current at that time, regulations
governing the relations of trade. Within the framework of the law reform of France
a separate legislative act "On Companies", was adopted on July 24, 1867.

It can be considered as a characteristic that the issues of entrepreneurial activity,
which needed to be dealt with, received their legislative regulation, not by improving
the existing codified act, but through the adoption of autonomous legislative acts on
specific issues. Thus, the legal regime of business was determined by the laws of 1909
(the Law "On the sale and pledge of goodwill" of March 17, 1909) and of 1935 (the
Law "On the sale price of business" of June 29, 1935) without codification. The same
applies, for example, to the commercial lease, which was the subject of specific rules
since 1953 (Decree of September 30, 1953, No. 53-960, which regulates the relationship
between lessors and lessees in the renovation of the lease of a building or premises for
commercial, industrial or artisan use) [15].

It would be appropriate to link the launch of the third integration period of reforming
of private law in France to a major event for the whole of Europe, when, along with Bel-
gium, Italy, Luxembourg and the Netherlands, France became the pioneer of the Euro-
pean integration movement by signing the Treaty of Establishing the European Coal and
Steel Association in Paris on April 18, 1951, and later the Treaty on the European Union.
It is these regulatory acts that have led to a gradual, powerful reform movement in the
field of private law and have become the so-called "road map" of reforms.

The constitutional basis for the expanding of European law in the French legal space
was set much later by Article 88-1 of the Constitution, enacted by the Constitutional
Law No. 92-554 of June 25, 1992, which provides that "the Republic shall participate
in the European Communities and in the European Union, formed by the states which
entered them freely for the joint exercise of the defined competence on the basis of the
international treaties that these states had developed. The Republic may participate in
@

162



Bicuuk Hauionaabnoi akagemii npaBosux nayk Ykpainun Tom 25, Ne 2, 2018

the European Union subject to the conditions laid down in the Lisbon Treaty signed on
December 13, 2007, replacing the Treaty on European Union and the Treaty establish-
ing the European Community" [16].

In a context of increasing globalization, the French legal system is undergoing in-
creasing transformations. These include, in particular, the increase of the level of its
convergence and internationality, the transformation within the regulatory (regimes of
supplementing and replacing regulatory and legal norms), interpretative (expanding the
basis of reasoning when making judgments) and the law-enforcement components of
the legal system.

Thus, with the creation of the European Union, the investigated legal system has
acted as a matrix beginning for various borrowing options in the law. The greatest influ-
ence of French law was designed on the territory of the colonial rule of France. The
dispersion of French law has manifested itself in the specified regions in two main di-
rections: 1) regulatory (the influence of the French right on formation of colonial ter-
ritories); 2) value (the complexity of the overall range of social and ethical grounds in
the legal existence of the African and Malagasy regions).

However, subsequently the private law of the French Republic, designated by the
unique archaism, was forced to undergo reformational changes. The root cause of the
reforms became the realization that the impact of the Civil Code abroad had diminished.
Initially, this document served as a source of inspiration and, as already noted, even
a pattern in many countries of Europe, Africa, Asia, Central and South America and
some parts of North America [17]. France has become one of the few legal systems that
have had such a dominant influence on other legal systems, therefore, the country is
generally considered to be the "dominant jurisdiction" of the whole legal family which
expanded from Chile to Vietnam. Its phenomenal international flow has brought pride
among French lawyers, for whom the Code has become "a symbol of national identity"
[18]. Reducing the influence of the Code of Napoleon has become essential at the turn
of the 21st century. In particular, countries such as the Netherlands, Canada (Quebec)
and Germany, which had once used it, departed from probing it after reforming their
own civilian legal regulations.

Another factor that has led to transformations in private law field was the harmo-
nization of European Union treaties that went beyond consumer protection. The Euro-
pean Parliament has called to work on the European civil or contractual code [19] and,
according to the report of 2001 the European Commission has begun debates on the
future of European contractual law [20]. These projects caused concern and even hos-
tility in France, partly because they were developed with a relatively small contribution
from French lawyers, and threatened to create an influential rival to the Civil Code.
However, as of today, no European civil or contractual code has been adopted.

The above factors made the French legislators aware of the fact that the Civil
Code would not have a sufficiently powerful further influence on the European level,
taking into consideration such a significant gap between its articles and the actual
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state of law. Therefore, prolongation of its existence as a legal model, ready for bor-
rowing by other countries, requires a quality and effective modernization of this
regulatory and legal act.

Thus, the Napoleonic design of codification, which perceives it as a process, is as-
sociated with the processing of different various sources of law and the creation of
a single major act in its place, has been replaced by the principle of so-called "admin-
istrative codification", which is not associated with the introduction of amendments
directly to the regulatory acts, and does not require interference of the parliament. One
more important feature of the represented codification concept is that the code itself
consists of two parts — legislative and regulatory. It’s exactly the reason why the new
codes of the French Republic (Code of Civil Procedure of 1976, Criminal Code of 1994,
Commercial Code of 2000, etc.) tested the abovementioned structural construction.

The Law of July 24, 1966 No. 66-537 "On Commercial Companies" has abolished
Title III of the Commercial Code "On Societies" without its updating in the text of
a regulatory and legal act. The same applies to Book III, "On insolvency and bank-
ruptcy", which, as a result of the 1967 reform, was abolished and, without replacing its
provisions, and included in the Law "On Bankruptcy in Autonomous Legislation”
(dated July 13, 1967).

It is appropriate to begin the last, fourth period of the present time with the charac-
terization of the most significant changes and additions which, in particular, concerned
inheritance (2001-2006), divorce (2004), the origin of children (2005, 2009), securities
(2006) , burns (2007), limitation periods (2008), marriage (2013), and others. At the
intersection of the periods, in 1999, the Law "On the Civil Solidarity Treaty" was ad-
opted, and in 2013 the law consolidated the right to marry for all types of couples. It
should be noted that family law and the right to persons were the areas of limited in-
terference by the legislator, without a doubt, taking into consideration the imperative
nature of the legislative norms.

At the intersection of periods in 1999 the new law "On the Civil Contract of Soli-
darity" and in 2013 the law secured the right to enter into marriage for all kinds of
couples were adopted. It should be noted that family law and the right of individuals
were areas of limited interference by the legislator, without a doubt, taking into con-
sideration the imperative nature of the legislative norms.

The beginning of this period was also marked by the adoption of the new Com-
mercial Code of the French Republic. The created legal tradition of a separate legal
regulation of relations of a commercial nature, which was due to the nature of the social
and economic formation of that time, has retained its features at the present stage of the
development of the private law of France as well. Since the era of the Napoleonic
codifications, commercial law has been recognized without distinction as an independent
and original branch of law. Today, the Commercial Code of 2000 (Code de commerce)
[21] is in effect in the state. Structurally, it consists of: a legislative part approved by
the Ordinance of the Government of France on September 18, 2000, no. 2000-918 [22];
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the regulatory part, which specifies, develops and amends the legislative part as a form
of ensuring its proper application (introduced by the Decree of the Government no.
2007-431 dated March 25, 2007, [23]), a part summarizing the legal provisions sus-
pended. Taken together, the legal act includes nine books and unites 1976 articles
distributed by title and chapters in accordance with the subject of legal regulation of
a particular type of public relations, regulated by the Commercial Code of France. It
can be stated that the current Commercial Code of France has a bicorporal and more
divisional structure of regulative material than the Civil Code.

This regulatory and legal act contains provisions defining the types of anticom-
petitive actions, the nature of the operations leading to concentration, the actions that
restrict competition, other prohibited acts, and measures to ensure transparency of ac-
tivities. Thus, in accordance with Article L 420-1 of the Commercial Code of France,
anticompetitive actions are concerted actions of the direct or indirect participation of
companies that are part of the group and which are intended to restrict production, goods
markets, technical and technological development, investment or control over them;
the distribution of markets or sources of supply according to the territorial principle,
the range of goods, the volume of their sale or purchase, by the range of sellers, buyers
or consumers or by other features, etc. [21]. Particular attention should be paid to the
structural content of this regulatory and legal act. Thus, the first book of the Commer-
cial Code of France "On Commerce as a whole" covers 146 articles, which are united
in 6 chapters and presented in 4 titles. It reveals the main provisions of commercial
activity, determines the legal status of the merchants, their rights and obligations.

The second book "On Commercial Companies" is devoted to commercial legal
entities. The book gives a general description to commercial legal entities; the relevant
organizational and legal forms are considered, that include full partnership, simple
commandite partnerships, limited liability companies, joint-stock companies (joint-
stock company, joint-stock commandite partnerships and a simplified joint-stock
company) [21].

The third book of the Commercial Code of France contains provisions on exclusive
sales terms. In particular, they received legal regulation of non-typical types of alien-
ation, such as liquidation sale, warechousing sale or goods sale in branded stores.

The entrepreneurial nature of the relations governed by the Commercial Code of
France provides the codification of antitrust laws and economic concentration laws,
the issues the fourth book of the Code is devoted to. The relevant section includes
a regulation of anti-competitive actions, conditions for economic concentration,
consolidates the provisions of the antimonopoly council, its legal status and procedure
for consideration of relevant cases and appeals against decisions of the antimonopo-
ly council [21].

The fifth book of the Commercial Code of France consists of two titles, devoted to
the legal regulation of the circulation of commercial securities and the types of com-
mercial obligations.
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The sixth book of the Commercial Code of France contains the norms of legal
regulation of the restoration of solvency of the company and the competitive process.
Today, the sixth book includes 9 titles, the last changes of which were introduced at the
end of 2017, indicating a rather dynamic development of legal regulation of the recov-
ery of solvency ratios in this part of the codified act.

In 2006, the seventh book devoted to the organization of the activity of chambers
of commerce and business and the activities of commercial courts was included in the
Commercial Code. The procedure for the organization of activity of the chambers of
commerce and industry has been substantially improved, the competency of commercial
courts, the procedure of their formation, election of governing bodies was established;
the jurisdiction of commercial cases was determined, and the administrative principles
of the judicial authorities were established.

The eighth book contains provisions for regulated professions that are mentioned
in the Code in the process of regulating commercial activity.

Thus, in this section of the Commercial Code of France, the tasks and qualification
requirements for court executives, court officials and experts of economic diagnostics
of enterprises in the process of restoring the solvency of an enterprise or declaring it
bankrupt are set.

Finally, the ninth book contains special warnings concerning the five territories of
France: 1) San Pierre and Miquelon; 2) Mayotte; 3) New Caledonia; 4) French Poly-
nesia and 5) Wallis and Futuna Islands.

The contractual law of France is being updated far beyond the borders of the Re-
public, providing favorable conditions for competition between the legal systems. Thus,
the Decree "On Reform of Contractual Law, General Obligations Regime and Evidence
of Commitments" no. 2016-131 dated February 10, 2016 provides numerous advan-
tages in terms of "legal certainty” and "economic efficiency" [24].

The report to the President of the Republic states that "the international challenge
of such a reform of French law is economical" and explains that "the creation of a more
comprehensible and predictable written contractual law, by adopting a simplified style
of editing, as well as a more precise and didactic presentation is the factor which can
attract foreign investors who want to conclude their contract on the basis of French
law". When acquainted with the text itself, in fact, in the final version most of the
original text remains unchanged. The said report points to a consensus between the
reform project and the final text, which aims to create a more accessible and understand-
able regulatory and legal act without undermining the authentic and unique style of the
Civil Code. In addition, it is reinforced by the country’s aspirations to respond to a glo-
balized world where the legal systems are actively competing. French private law shall
be modernized in order to maintain the status of the most qualitative law-making in the
given sphere, which is potentially eligible for borrowing [25].

During the confrontation, the idea of reproducing French private law as an attractive
model of reforming depends on a well-designed image of an updated and modern leg-
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islation directly related to the trends of European integration [26]. It should be noted
that the renewed contractual law contains numerous provisions, where confidence,
efficiency and justice become the motto of the new law on commitment.

Regarding the Civil Code, it should be noted that for more than two centuries after
its adoption, it has remained the main tool of private law in France. The first book of
the Civil Code of France "On Individuals" consolidated the general principles for the
implementation of civil rights, regulated family relations, defined the civil and legal
status of an individual, its location, the procedure for recognizing a person to be miss-
ing, establishing guardianship and guardianship, and others like that. It should be
noted that this section of the regulatory legal act has undergone the slightest adjustments
in view of European integration. It can be argued that in its original form it was sig-
nificantly ahead of its time.

Nevertheless some parts of the codified act fell under the influence of European
integration processes and were modernized in order to meet the norms of today’s
challenges. In particular, in 2016 a comprehensive reformed, corrected and reorga-
nized section on contractual law entered into force. Normative consolidation of
legislative Europeanized transformations marked the end of the existence of the ar-
ticles of the Code of 1804, familiar to many generations of practitioners and scholars,
and at the beginning of a new era 150 articles replaced the previous ones, having
consolidating the multilateral aspects of French contractual law. However, it can’t be
argued that only the sphere of contractual relations fell under perturbation (the Ar-
ticles 1101-1231-7); among other things reforms were also made in such sectors as
"general legal regime of obligations" and "evidence of obligations". Thus, in total
353 new articles were introduced into implementation. In particular, these are the
norms of the Civil Code on the duty to provide information, economic violence,
adaptation of the treaty on the basis of unpredictable events and unfair terms in the
standard form of the treaties. The introduced new items concerned the obligations,
treaties, order of their conclusion, content and validity of treaties, changes in their
terms, interpretation of the provisions and legal implications of the conclusion of the
treaties. It should be noted that despite the fact that the outline changes were the
subject of lively discussion and substantial criticism, the norms, beyond doubt, are
consistent with the essence of civil law systems, as well as with the latest European
and international codifications [24].

Such legislative transformations have become a significant event on the territory of
the French Republic, especially in view of the immutability of codified articles on
contractual law over a long period of time. The reform was implemented to the full
extent, absorbing all the aspirations of previous years, which were affected by the en-
hanced Europeanization of legislation and attempts to reconcile the sphere of private
law with world standards and requirements.

It is worth noting that the classical closure of civil law in France, the code of which
is one of the oldest codified legal acts of the world, is currently in a state of convergence
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of law traditions of Western Europe. Evidence of such fact is the dynamic process of
reforming the lawfulness of France, in which, in recent years, three draft amendments
to the Civil Code have been prepared [27]: the first was developed under the direction
of Professor Francois Terre; the second — by a group headed by the Professor Pierre
Catala; the authorship of the third one belongs to the Ministry of Justice of France. The
main directions of perfection of the French contractual law were defined by the Law
"On Modernization and Simplification of Legal Norms and Procedures in the Sphere
of Justice and Home Affairs" dated February 16, 2015. The changes made may not be
considered as separate amendments to the text of the regulatory and legal act, since all
the articles appear as a single array of norms, which includes both the already existed
provisions, which were introduced with technical changes, and fundamentally new
provisions that regulate the relevant legal relationship.

Prior to the reforms, most articles in the Code of Contractual Law have remained
unchanged, even when the society and technology around them changed beyond rec-
ognition. Instead, the courts gradually interpreted archaic articles, so the creation of
a precedent set of decisions with a list of necessary and already approved changes al-
lowed gradually to accommodate to adaptation.

To summarize, it can be argued that the main results of the reform of French con-
tractual law are the conceptual refusal of the casual nature of many of the rules of the
Napoleonic Code. That entails refusing to consolidate single rules for specific situations
with their replacement by the general rules and regulations. The new provisions of the
Civil Code of the French Republic entered into force on October 1, 2016 and were
included into the Book III "On different ways of acquiring property".

Some European norms have been included in this legal act, but this does not mean
the final adaptation and implementation of European standards, therefore the European
Union’s directives on liability for poor quality (defective) products, electronic signatures
and electronic commerce have been added to the norms of the Civil Code, while the
others have become an integral part of other legislative acts. For example, the Decree
on Unfair Terms has been incorporated into the Consumer Code.

Now the adherents of the empirical approach characterize the Community as an in-
novative legal laboratory. The European Union is rooted in the diversity of member states
and their legal cultures, and the rapid development of law leads to profound changes in
its understanding. The relationship between French national legislation and EU law has
gradually been formed by judges through complex structures that were different from
traditional representations based on the pyramid of norms. The above shows that the
modern legal system of France is under the influence of tectonic breakdowns that occur
in Europe. Consequently, economic integration may not be successfully developed with-
out a proper legal basis, which is the European Union’s communitarian law. Despite the
fact that 28 states are represented in the association, France and Germany are the centrip-
etal force that forms the institutional scrapers of the communitarian legal system. The
synergetic influence of both states on the development of modern European legal thinking
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requires the gradual convergence of the two institutional systems of legal regulation of
social relations [28]. This process objectively requires the reform of the country’s legisla-
tion, bringing it to the needs of those processes of economic integration that take place in
Europe. Therefore, in today’s conditions, for the modernization of private law, the coun-
try must simultaneously maintain unquestionable legal values and be ready to innovate,
even at the risk of abandoning some of the law institutions.

3. DISCUSSION

The reform of private law and legislation is largely objectively determined, but its ef-
fectiveness depends largely on who and how directs and implements relevant pro-
cesses. Many researchers directly or indirectly associate the adverse socio-economic
consequences of the transition to a market economy type in the 90s of the XX century
with the effect of private law that did not ensure the proper implementation of the social
purpose of civil law, and therefore did not comply with the two main objectives of ci-
vilian-legal regulation: the approval of legal order in property relations and the intro-
duction of certainty and stability in these relations by establishing clear rights and
obligations of the participants, as well as their responsibility [29].

Scientists note that the transformations in French private law in the context of Eu-
ropean integration are somewhat chaotic and associated with the emergence of spe-
cific problems of law enforcement in practice [30]. Some justify such a phenomenon
by the reluctance to modify outdated norms because of their uniqueness and global
significance. The Belgian scientist in the field of civilization and comparative law
Marcel Fontaine noted: "In other countries of the world, it is not usual for citizens to
be attracted by the international influence of their own law system". That is why the
problem and the need for urgent intra-system transformations penetrated French lawyers
after the celebration of the bicentennial of the Civil Code and the publication of the
World Bank’s Doing Business reports, and was compared to the profound influence on
global law constructs of the processes of globalization and Europeanization.

The adopted regulatory and legal acts of the latter modern period, designated by us,
shall already restore confidence and authority of the French lawyers and economists,
thereby contributing to the strengthening of the image of the French Republic in the in-
ternational arena [31]. The greatest expectations rely on the originality and attractiveness
of the new French contractual law. The Professor of the Montpellier University Remi
Kabriak notes that the reform of private law in France is characterized by the fact that
much of the legislative framework was limited to consolidating the approaches developed
earlier in judicial practice. Enhancing the flexibility of the contractual mechanism is
a keynote regarding all legislative transformations, facilitating, in particular, the adaptation
of contractual law to new contractual models and economic realities [32].

Taking into account the views of scholars, it can be stated that the reform of private
law in France in the context of European integration is taking place too slowly and is
reflected in its selectivity in improving the legislative framework. Therefore, the most
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urgent and expedient is the author’s proposal to develop a Concept for reforming private
law of the French Republic, based on the latest trends in the development of this branch
of law, European standards and requirements and peculiarities of the country’s law
system. Practitioners, judges, scholars and international experts should be involved in
the development of such a document. It is then that with the development of qualitative
route guidance for transformation, the country will be able to create a worthy replace-
ment to the archaic law heritage.

CONCLUSIONS

Realization of the reformation of the sphere of private law is a priority direction of the
state policy of many democratic countries of the world, taking into account the Euro-
pean principles of the construction of society. The new fundamental private law is based
primarily on judicial practice, consolidating the approbated and tested ways of regulat-
ing social relations. That is why the evolutionary changes that are currently taking place
in French law are of great importance for the entire law system of the country and are
of considerable interest to the science of comparative law.

The general vector of development of law systems of continental-European orien-
tation has defined as the dominant, first of all, the legislative way of activity in the
law-making sphere of modern France. Unfortunately, contrary to the positive transfor-
mations, so far, the French law system has not made a quantum leap and partly retained
loyalty to the past sovereign development way. Today, within the framework of the
Europeanization of rights and politics, the country faces a decisive choice between two
determinants: either the independent status of the law system will be preserved, or, if
converging pressure is applied, its internal organization will be changed.

The authors noted that the French Civil Code of 1804 (known as the Napoleonic
Code) and the Commercial Code of 1807 became the first codified acts among the
countries of the Romano-Germanic legal family that systematically formed the basis
of the dualism of civil and commercial law of modern Europe.

In turn, in recent years, the most significant changes have taken place in the Civil
and Commercial Codes in the field of contractual and binding law. The reforms were
featured by their chaotic nature and long-term agreement of legislative proposals.

It should be noted that one of the main results of the performed transformation of
French contractual law is the inclusion in the Civil Code of the general provisions on
obligations, which for the first time were enshrined in the codified act as a single set of
norms, numerous definitions and general provisions for a whole range of civil law in-
stitutions. Of course, one of the main features of the reform is to raise the level of ab-
straction of legal norms. The latter is an unconditional indication of the harmonization
of French law with other European private law institutions, in particular those relating
to the German legal tradition. Taking into account the foregoing, one can single out the
following features of the private law of France: the international and comparative per-
spective; great ability of self-restriction in order to meet the imperatives of state laws;
high degree of formalization.

@
170



Bicuuk Hauionaabnoi akagemii npaBosux nayk Ykpainun Tom 25, Ne 2, 2018

As a result of the performed analysis, four periods of the reform of the private law
of the French Republic were singled out, in particular: the first "Colbert’s period", the
second "Napoleonic period", the third "Integration period" and the fourth "Modern
period". The most significant changes in the private law of France fall into the integra-
tion and modern periods in view of the strengthening of European integration and
globalization processes. Moreover, upon the condition of adoption of the comprehensive
route guidance for reforms, such as the proposed author’s Concept for reforming private
law of the French Republic, the country will be able to create a more powerful analogue
of the Napoleonic codification and regain winning positions in the world community
and become a role model.
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HOBIEHO, WO 3a2aTbHA MA CHeYianbHA NPOYECYatbHi hopmu HENO308HO20 YUBITLHO2O CYOOUUHCTNEA
3YMOBIEHI 3MICIOM | XAPAKMepoM HOPM CIMEUH020 Npasa KOMHAEKCHO-NPABOBOL Npupoou, ujo
BUABIACNBCA 8 POOOBUX | KAME2OPIaNbHUX 6]1aCUBOCMAX CY008ux cnpas. Poooei enacmueocmi
CYO08UX CNPAs 3yMO6II0I0Mb CREeYUPIKy npoyedypu po32nady YUSLIbHUX CHpas, moomo cneyians-
HY YugiivHy npoyecyanviy gopmy. Kamezopianvhi énacmueocmi cyoosux cnpas 3yMosuiooms ix
niogioomuicms i NiOCyOHiCMb, CKAAO YUACHUKIB CNPAsU, npeoment OOKA3Y8AHH, MOOMO 3a2d1bHy
YUBLTLHY NPOYECyanviy opmy. Yemanosneno, wo 3a cmynesem 6naugy 3 00Ky CimeliHo-npago-
8020 pe2ynio8anHs 6CI IHCIMUNTYMU YUBIIbHO20 NPOYECYATbHO20 NPAsa, AKI pe2ynioioms NOPI0OK
PO32150Y CNpaAs w000 3axXUChy CIMEUHUX npas ma iHmepecis, Moxcyms o6ymu ougepenyiliiosani
Ha: 1) incmumymu yuginibHo2o npoyecyanbHo20 npaesad, siki € 00 'eKmom 6e3nocepeoHbo2o GNIUEy
3 OOKY CIMEUHO-NPago802co pe2yiiio8aHHsl, Wo NIOMEEPOICYEMbCsL HAUOLILLUUM 0OCA20M KOMNILEKC-
HUX CIMEHO-Npagosux HopM, 2) incmumymu yusiibHo20 NpoyecyalbHo20 npasa, sAKI € 00 'eKmom
onocepeoKo8ano20 GNIUBY 3 OOKY CIMEUHO-NPABOBO20 Pe2YIOBANHS, WO GUABTIAEMbCA Y 6CIMAHOS-
JIeHHI CneyianbHUX NPagul Ha PI3HUX CMAOIIX YUBLIbHO20 NPoyecy nio 4ac po3einsidy cyOOM Cnpas
o000 3axucmy ciMeuHux npas ma iHmepecis.

KurouoBi ci10Ba: HOpMu ciMeHHOTO TIpaBa, ImporecyaabHa (popMa, HEmO30BHE IUBLTBHE CYI0-
YHHCTBO, B32€EMO3B’ SI30K.

Cgerrana Cepreesna Borukosa, Auna Buxkroposna Uypnura
Kagpeapa pasxcaarcrozo npasa u npoyecca

Hayuonanvnas akagemus snympennux gea
Kues, Yxpauna

B3AHMMOCBA3b HOPM CEMUEleHOFO ITPABA
U TNMPOLUECCYAABHOH ®dOPMbI
HEHUCKOBOI'O I'rPAIKIZAHCKOI'O CYJ0ITPON3IBO/ACTBA

AHHOTAUUA. Hayunas cmambvs noceéaujena oouum novloHCeHUAM 83aUMOCEA3U HOPM CEMEUHO-
20 Npasa u npoyeccyanbHoll opmbl HEUCKOBO20 SPaicOaHCKO20 Cyoonpoussodcmsa. /s 0o-
CmudIcenust NOCMABIeHHOU Yeau asmopami Obliu UCNONb30BAHbl PA3IUYHbIE TEOPEeMUYecKUe
Hayumvle Memoobl, MmaxKue KaKk CUCIEMHbII, 002MAMUYeCKUll, (POPMATbHO-TLO0SUYECKULL U MemO-
Obl UHOYKYUU U OeOYKYUl. Yemarnogieno, umo obuyas u cneyuaibHas npoyeccyaibtvle popmol
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HEUCKOBO20 SPANCOAHCKO20 CYOONPOUZB00CNEA 00YCIOBLEHbl COOCPHCAHUEM U XAPAKMEPOM
HOPM CeMeliH020 npaga KOMNIEeKCHO-NPABo8otl NPUPOObL, Ymo NPoAGIAemcs 6 POOOBbIX U Kame-
20PUATBHBIX C8OUCMBAX CYOebHbIx Oel. Podosbie ceoticmea cy0edHbIX 0enl 00y Cl061U8AIOM
cneyughuxy npoyedypsl paccmMompeHus paxcOaHcKux 0el, mo ecmv CReYUATbHYIO SPAHNCOAHCKYIO
npoyeccyanvuyio hopmy. Kamezopuanvhole ceoticmea cyoebuvix 0en 00ycio8iuéaiom ux noo-
68€00MCMEEHHOCTb U NOOCYOHOCHb, COCMAS YUACMHUKOS 0eld, npeomenm OOKA3bI8aAHUs, Mo
ecms 00WYI0 2paXcOanCKyIo npoyeccyanviyio gopmy. Ilo cmenenu 6030eticmeus co cmoponsl
CeMetiHo-Npaso8o2o pecyiuposanis 6ce UHCIMUMYNbl SPANCOAHCKO20 NPOYECCyalbHO20 npasd,
peaynupyoujue nopsook paccmMompenus 0ei no 3aujume ceMeuHbX npag u UHmepecos, npeo-
J1021ceH0 ouppepenyuposams Ha: 1) uHcmumymsol epajicoaHCKo20 NPOYeccyailbHo20 Npasd,
AnAIOUUECT 0OBLEKNMOM HENOCPEeOCMBEHHO20 8030€liCMEUsL CO CIMOPOHbBL CEMEHO-NPABOBOCO
Pe2yIuposans, Umo noomeepHcoaemcs OONbUUM 00bEeMOM KOMNIEKCHBIX CEMEUHO-NPABOBLIX
HOPM, 2) UHCTUMYMbL 2PAACOAHCKO20 NPOYECCYATbHOLO NPABA, AGIAIOUWUECT 00bEKIMOM KOC-
BEHHO20 GIUAHUSA CO CIOPOHBL CEMEIHO-NPABOBO20 PECYIUPOBAHUS, UMO NPOAGIACCA 8 YCId-
HOBIeHUU CHeYUATbHBIX NPABUT HA PASTUYHBIX CINAOUAX SPANCOAHCKO20 NPOYecca Npu paccmom-
peHuu cyoom Oel no 3awume ceMeuHblX npas u UHMepecos.

Kuarouessbie ciioBa: HOPMBI ceMeiHoro IpaBa, mpoueccyajibHast (1)opMa, HCHUCKOBOC I'paKJIaHCKOC
CyAOIIPOU3BOACTBO, B3aMOCBA3b.
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RELATIONSHIP BETWEEN THE RULES OF FAMILY LAW AND THE
PROCEDURAL FORM OF NON-RECOURSE CIVIL PROCEEDINGS

Abstract. The scientific article is devoted to the general provisions of the relationship between
the rules of family law and the procedural form of non-recourse civil proceedings. To achieve
this goal, the authors used a variety of theoretical scientific methods, such as systematic, dog-
matic, formal-logical and methods of induction (deduction). It was established that the general
and special procedural form of non-recourse civil proceedings is conditioned by the content and
nature of the rules of the family law of the complex legal nature, which is manifested in the
generic and categorical properties of court cases. The generic properties of court cases determine
the specifics of the procedure for consideration of civil cases, a special civil procedural form.
Categorical properties of court cases determine their jurisdiction and jurisdiction, the compo-
sition of persons involved in the case, the subject of evidence, that is, the general civil proce-
dural form. By the degree of influence from the family-legal regulation, all institutes of civil
procedural law that regulate the procedure for reviewing cases concerning the protection of
family rights and interests, are proposed differentiated by: 1) institutes of civil procedural law,
which are the subject of direct influence from the family law regulation, which is confirmed by
the largest volume of complex family-legal norms, 2) institutes of civil procedural law, which
are the object of indirect influence from the family-legal regulation, which manifests itself in the
establishment of special rules at various stages of the civil process during the consideration of
the court cases on the protection of family rights and interests.

Keywords: norms of family law, procedural form, non-recourse civil proceedings, interconnection.
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INTRODUCTION

The problem of the relationship of material and procedural rules of law is one of the
most urgent problems of modern legal science [1, p. 115]. It is considered as a general
scientific problem, as well as a problem of correlation between different branches of
law, legal institutes and separate legal norms. An analysis of general concepts of the
division of law to material and procedural argues that such a delimitation of law is
rather arbitrary, since it is impossible to divide legal norms mechanically and clearly
into material and procedural [2, p. 31].

It should be noted that each procedural branch of law is closely connected, first of
all, with the branch (branches) of material law, which it "serves". This connection is
decisive in terms of clarification of the legal nature of procedural procedures defined
for the maintenance of basic material legal relations [2, p. 31]. Thus, the system of each
type of civil procedure is determined, first of all, by the material and legal nature (cat-
egory) of those cases that fall under the relevant jurisdiction, because the different legal
nature of cases influences the order of their trial. The determining influence of mate-
rial and legal component of cases is, first of all, on the activity of the court of the first
instance [3, p. 41].

At the same time, it is clear that the relevant impact is not absolute. Not every branch
or institute of material law and, moreover, not every norm requires an independent
civil procedural form. One and the same branch of procedural law can serve several
branches of material law, connected with certain similar signs. But as soon as the leg-
islator attributes certain categories of cases to the jurisdiction of the court which, by
their material and legal nature, are essentially different from those that are tradition-
ally dealt with by civil procedure, there is a need for the division of legal proceedings
into separate types, since the essential material and legal peculiarities of cases require
the use of specific means and methods of protecting the law and protected by law inter-
est [4, p. 4-5].

So, what specific elements of civil procedural form of non-recourse civil proceed-
ings are influenced by the material and legal nature of family cases? To answer this
question, we will give the thoughts of the scholars-processualists about the intercon-
nection and interdependence of the norms of material and procedural law.

1. LITERATURE REVIEW

In the similar context V. V. Komarov states that it has become traditional to determine
the correlation between material civil law and civil procedural law as content and form
[5, p. 40]. The problem of correlation between material and procedural law reflects the
inter-system relations of civil procedural law and civil and other material branches of
law in the aspect of the functioning of material and legal and procedural and legal in
the mechanism of legal regulation in general. In view of this, material law without
procedural guarantees cannot be potentially real. Procedures for judicial proceedings
and judicial decisions in the mechanism of legal regulation for impossibility of realiza-
@

176



Bicuuk Hauionaabnoi akagemii npaBosux nayk Ykpainun Tom 25, Ne 2, 2018

tion of material rights ensure the legal definition of specific legal relations and law and
order in general [6, p. 168].

In the same angle O. V. Ivanov also mentions: "The material and legal character of
cases referred by the law to the competence of the judicial authorities, can stipulate,
within the framework of a single procedure of civil proceedings, some procedural fea-
tures of their consideration... . But one should not exaggerate the importance of this
factor in deciding the question of the impact of material law on the process: not always
procedural features express the peculiarities of material and legal character of this
category of cases" [7, p. 53].

R. Ye. Hukasian expressed his own position on the above problem, who in the
scientific article "Influence of material and legal relations on the form of the process in
legal proceedings" came to the conclusion that material law influences such elements
of procedural form, for example: 1) on the definition of the subject and grounds of the
claim; 2) on the composition of persons involved in the case and have a material inter-
est in it; 3) on the definition of the subject of evidence, and the admissibility of evidence;
4) on the ways of protecting of the broken or disputed subjective rights of citizens and
organizations [8, p. 31-32].

R. Ye. Hukasian also noted that it is precisely within these limits that the process
in a particular case and, accordingly, civil procedural law, determined by material law.
The rest — specifically procedural phenomena that are relatively independent, not re-
lated to material legal relations and set by the legislator in order to solve problems
facing the judicial authorities [8, p. 31-32].

From the point of view V. L. Tertyshnikov, material law and process are in a dialec-
tical relationship between content and form. Civil process is an external form of mate-
rial law, the form of its manifestation, implementation (of course, not the only one),
because sanctions of legal norms are also realized in the process, which means that the
material law gets the most complete expression in the process, "lives" in its own form
[9, p. 4].

Analyzing the interrelation between institutes of material and procedural law,
Zh. K. Staliev drew attention to the fact that a number of institutes of the civil process
are based on material and legal factual departments, institutes or complications of
civil legal relations such as procedural legal capacity, procedural capacity, legal repre-
sentation, obligations to prove, etc. [10, p. 19-20].

In the relevant context N. M. Kostrova noted that the boundaries of active interac-
tion of material and procedural law pass through such basic elements of civil proce-
dural form as a lawsuit, jurisdiction, subjects of the process, and basic rules of proof.
All these elements of the procedural form create preconditions for the development of
material (protective) legal relations in the procedural envelope. Therefore, the influence
of material law on the basic elements of the procedural form is as follows: 1) the
specificity of the controversial material and legal requirement defines the procedural
side of the claim; 2) the need for material law in defense forms general and special rules
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of jurisdiction; 3) the place of the party in the process occupy subjects of probable or
actual material legal relation; 4) the specificity of the basic rules of proof is associated
with the need for the court to apply the rules of material law regulating the legal rela-
tions from which the dispute arises in court [11, p. 30].

"The content of civil material legal relations determines ways to protect the rights
of the parties to the process, the basic elements of the rules of proof, the dispositive and
competitive nature of the process of consideration of civil cases", — wrote S. O. Boro-
vikov [12, p. 10].

In the opinion of I. K. Piskariov, the rules of material law determine the subject
matter of the relevant cases, the subject of cognitive activity, admissibility of evidence,
etc. [13, p. 7].

Some scholars emphasize the reciprocal influence of civil procedural law on the
rules of material law. Thus, O. V. Ivanov stipulates the presence of such a reciprocal
influence by the fact that the legislator, when deciding the question of the forms of
protection of certain subjective rights, takes into account the properties of the civil
procedural form, fixed in the procedural law, as well as the possibility of judicial protec-
tion they have [14, p. 53].

Consequently, most scholars tend to think about the precondition of the main
elements of the procedural form of the material and legal nature of cases that are
subject to review and resolving in civil proceedings. In this case, the object of mate-
rial and legal influence, mainly, enumerate such elements of procedural form as:
procedural guarantees, the subject and the basis of the application, the composition
of the participants of the case, the subject of evidence, the admissibility of evidence,
the means of protecting the violated, unrecognized or dispute subjective rights and
interests, etc. At the same time, some scholars do not deny the existence of reciprocal
interconnection.

2. MATERIALS AND METHODS

In accordance with the aim and tasks, general scientific and special methods of knowl-
edge of legal phenomena have become the basis of the methodology of the study of the
general provisions of the interconnection of the norms of family law and procedural
form of non-recourse civil proceedings.

Particularly, the comparative legal method has been used in comparison of scien-
tific views with the outlined issues. The comparative legal method has allowed studying
the whole nature of civil proceedings, discovering set of legal norms and principles that
regulate and protect the personal and property relations of individuals that arise between
members of the family.

Method of induction and deduction facilitated the classification of institutes of
civil procedural law depending on the influence of the rules of family law on the pro-
cedural form of non-recourse civil proceedings. The system method allowed establish-
ing the existence of the interconnection of the norms of family law and procedural form
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of non-recourse civil proceedings. Due to this, it has been discovered that family law
is an independent branch of law that is separated from the civil. The sociological
method allowed studying the features of family law, using various normative documents
and examples of court cases. Established data can be used as a baseline at an initial
stage, as well as for checking all information, preparing the relevant findings.

The dogmatic method was used in the interpretation of legal categories, which
resulted in a deeper and more precise definition of the categorical apparatus of
protection of family rights and interests in the order of non-recourse civil proceed-
ings. The formal and logical method was used as a universal means of argumenta-
tion of scientific conclusions. Using the formal and logical method, the authors
came to the conclusion that the general and special procedural form of non-recourse
civil proceedings is conditioned by the content and character of the rules of family
law of the complex legal nature, which is revealed in the generic and categorical
features of court cases.

3. RESULTS AND DISCUSSION

3.1. General provisions of the interconnection of norms of family law and procedural
form of non-recourse civil proceedings

Undoubtedly, the authors agree that the material nature of the cases in one or another
way influences the procedural form of their consideration and the decision in the order
of civil proceedings. In this case, such influence have general institutes of civil proce-
dural law (evidence and provability, participants of the case, jurisdiction, etc.), as well
as special institutes, among them — special procedures for the consideration and resolu-
tion of certain categories of civil cases, i.e. types of civil proceedings. The condition of
the general and the special procedural form of civil proceedings by the content and
nature of norms of material law, regulating the relevant material relations and reflected
in the properties of the civil case, depends on the character of the latter, which, accord-
ing to the criterion, are differentiated by generic and categorical properties.

The generic properties of litigation (that is, the properties that are the criteria for
the separation of the types of court cases) [3, p. 35], such as: the affiliation of the certain
group of material relations; the legal nature of material legal facts, which is a prereq-
uisite for the emergence of the civil process), being properties of the highest order
(scale), determine the specifics of the procedure for consideration and resolution of
civil cases, i.e. a special civil procedural form. In this case, the main differences in the
procedure for considering a particular category of cases arise precisely in the court of
the first instance [15, p. 121-123]. In particular, with regard to non-recourse civil pro-
ceedings, in which determined by the law civil cases are considered in order to defend
protected by law (legal) interests or undeniable subjective rights, the influence of ge-
neric properties is revealed, for example, in limiting the principle of competition and
the limits of trial.
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Categorical properties of court cases (that is properties that are criteria for distin-
guishing categories of court cases [16, p. 25], such as: subject structure, object and
content of material relations) affect the jurisdiction of court cases, the structure of
the participants in the case, the subject and grounds of the statement, the subject of
evidence, the division of duties for proof, the lawful presumptions, etc. The manifes-
tation of the influence of categorical properties of court cases on the general proce-
dural form of their consideration may be, for example, the structure of the participants
in the case of dissolution of a marriage on the application of a spouse who has children
characterized by the plurality of persons who acquire the civil procedural status of
the applicant.

Consequently, the influence of material nature of civil cases, the external manifes-
tation of which are their generic and categorical properties, on general and special
civil procedural forms is indisputable. In turn, this is the consequence of the placement
of certain procedural norms in the codified acts regulating the material relations. And,
as stressed in the legal literature, if earlier the procedural norms only split into regula-
tions, which contained mostly material and legal requirements, then at the present stage
of development of the law the number of strictly procedural norms significantly in-
creases [17, p. 78]. For example, a number of norms of civil procedural law are re-
flected in the FC of Ukraine.

Regarding the correlation of procedural norms contained in procedural laws and
procedural norms contained in the material law, the latest native legislation adopted the
corresponding Soviet doctrinal approaches and legislative traditions, according to which
general procedural norms, as a rule, are contained in procedural laws, and special norms
concerning certain categories of cases — in material laws [18, p. 20-21].

What are the reasons of so-called "implementation", in particular, the norms of
civil procedural law in the family law of Ukraine?

In the scientific doctrine it is considered that procedural norms are included in
procedural legislation through: inextricable connection of such procedural rules with
the material norm; historical preconditions for such consolidation; the desire to avoid
detailing of particular issues in procedural laws; the necessity to eliminate gaps in legal
regulation, due to the fact material legislation, as a rule, changes faster than proce-
dural [19, p. 9-10].

The need to ensure "the stability" of general norms of civil proceedings justifies
the expediency of consolidating the peculiarities of the opening of proceedings and
consideration of certain categories of cases in K. S. Yudelson codes of material law
[20, p. 6].

According to L. O. Hros, the need to create special norms arises only within the
framework of separate procedural institutes, characterized by a special sensitivity to
changes in material law (jurisdiction, parties and third parties, evidence and provabil-
ity, court decisions, etc.) [21, p. 15]. However, as a rule, the legislators do without the
introduction of special procedural norms, introducing only special material norms. An
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example of this can be material norms, containing provable presumptions, particularly
the presumption of good faith of the addressee [3, p. 37].

"The inclusion of the most important norms of the process in the legislation on
marriage and the family is explained by the meaning of these norms, which determine
the behavior of the participants of civil process and aimed at protecting the rights of
citizens. Repetition in the family law of some norms of legal proceedings is dictated
by the need to facilitate the use of laws. Thus, it is permissible to include family law in
procedural laws, which not only establish new rules, but also repeat the provisions of
procedural legislation", — writes V. S. Tadevosian [22, p. 58].

V. K. Puchynskyi considers it is justified that in the normative legal acts, which by
their name and general direction are acts of material and legal content, quite often placed
some rules of justice. At the same time, he clarifies that this should be done within
certain limits and that the main issues should be regulated by procedural legislation,
which may be supplemented, if necessary, y special rules [23, p. 21].

Yu. K. Osypov also states that it is reasonable to include to the sources of material
law only general rules that determine admissibility of cases arising from legal relations,
which are regulated by a certain branch of material law, and the exceptions from the
rules [24, p. 29].

N. M. Kostorova pays attention to the fact that a large number of procedural norms
in family laws is caused by the need to accept special procedural rules which regulate
the consideration of cases arising from family relations. The need is caused by the
peculiarities of the subject of legal defense in such cases, particularly, by the special
interest of the state and society in solving such cases, and also by their personal char-
acter. Thus, the author considers that availability of procedural norm in family law is
a naturally determined phenomenon, especially when procedural problems are solved
in it, which are not settled in procedural regulations [25, p. 17].

The analysis of the scientific doctrine gives reasons to make a conclusion that
the main reason for placement of procedural norms in material codes, mainly, is the
need or expediency in special legal regulation of a single aspects of procedural
order of consideration and solving of separate categories of cases in material law
in order to avoid "overload" with special norm of procedural law. Is it a justifiable
approach of the legislator? In order to obtain the answer to this question it is neces-
sary to determine the legal nature of procedural norms included in the structure of
family law.

From this point of view there are three main positions in legal literature.

According to the first position, the procedural norms included in the structure of
material legislation are considered such which are included in the corresponding branch
of law. This conclusion scientists spread to material branches, which do not have the
same procedural branches of law. Since the family law relates to such branches, the
procedural norm of which are included in the structure of family legislation, and can
be considered as a structural part of the family law. However, norms containing proce-
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dural rules are norms of material law, but still have a procedural character. There is an
opinion within this conception according to which procedural norms, placed in CLC of
Ukraine, have a priority over the norms of material law concerning several issues of
civil process [17, p. 92].

A postulate of the second position is the thesis in accordance with which proce-
dural norms, which contains material law, are the component part of the procedural law,
as the arrangement of some norms that regulate civil legal proceedings in another
branches of legislation does not change their nature, but is explained by the connection
of these norms with material and legal relations, to the protection of which they are
directed and the specificity of which they reflect [26, p. 321].

The supporters of the third position consider that to every branch of material law
corresponds the branch of procedural law. So procedural norms are not included in the
structure of neither family, nor civil procedural law, but are the layer placed between
relations regulated by material law, and form independent procedural branch — a fam-
ily and procedural law [27, p. 38-40].

In the similar context we defend the position according to which material and
legal norms, which regulate the peculiarities of the general procedural form of con-
sideration and solve some categories of family cases, are necessary to examine as
special norms of complex and legal nature. The specificity of the last lies in the fact
that the corresponding norms, although placed in codified material and legal act — FC
of Ukraine, at the same time are the sources of civil procedural law. The complex
character of such norms reflects the availability of special relation between material
and legal and procedural rules, when their separate codification is not appropriate,
and also the specificity of the structure of civil procedural legislation that lacks pro-
cedural norms which concretize the peculiarities of procedural form of consideration
and solving family cases.

Therefore, we agree with N. M. Kostrova that procedural norms, which regu-
late the legal defense of family rights and interests, arrange a certain system
consisting of:

a) general and special rules of civil proceedings, established in civil procedural
legislation and included in the structure of civil procedural law;

0) procedural norms containing in family legislation and included in the structure
of not only one branch of law, but civil procedural law [11, p. 52].

Taking into account the above mentioned, the authors find the approach of legisla-
tor who placed special norms of complex and legal nature in material and legal act — FC
of Ukraine well-founded enough, thereby "avoiding" the overload by the corresponding
rules of the civil procedural law.

That is why, general and special procedural form of non-recourse civil proceedings
caused by the content and character of norms of family law of complex and legal nature,
which simultaneously are the sources of procedural, as well as material law and revealed
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in generic and categorical properties of family cases, explained with substantiated desire
of legislator to provide stability of CPC of Ukraine and avoid overload of the last with
special rules.

3.2. Classification of institutes of civil procedural law by the degree of influence from
the side of family and legal regulation

Finally, the main question to which the authors should give the answer — what are the
exact institutions of non-recourse civil proceedings and to what extent are they materi-
ally and legally influenced by family law?

It should be noted here that non-recourse civil proceedings are the set of proce-
dural institutions of different legal nature. Therefore, the influence of norm of family
law on the procedural form of non-recourse civil proceedings is different depending on
the object of such influence — a specific procedural institution. Based on this, by the
degree of influence on the part of family and legal regulation, all institutions of civil
procedural law, which regulate the order of consideration of cases concerning the pro-
tection of family rights and interests, can be differentiated into:

1) institutes of civil procedural law, the set of which is an embodiment of gen-
eral civil procedural form (institute of jurisdiction and competence of corresponding
applications, institute of the participants of the case, institute of evidence and proof,
etc.). Such institutes are the object of direct influence from the part of family and
legal regulation, which is confirmed by the largest number of complex family and
legal norms.

As N. M. Kostrova timely points out, this group of procedural institutes belongs to
the main "links" of interaction with material, including family law and reflects the
basis of procedural regulation of protection of family relations in court [11, p. 37-38].

For example, in cases of divorce on the application of a spouse who has children,
exactly by norms of family law (Article 109 of FC of Ukraine) the circle of persons is
established who may be applicants in such cases (both spouses), as well as the circum-
stances which are included to the subject of proof (the existence of mutual consent of
the spouses regarding the dissolution of the marriage; the presence of minors; the ex-
istence of the agreement on which of them will live with children, what participation
in ensuring their living conditions will take one of the parents who will live separately,
as well as the conditions for exercising the right for personal upbringing of children,
and the amount of child support; the absence after divorce of violations of personal
non-property and property rights of the spouses, as well as the corresponding rights of
their children).

In addition, if regulatory legal relations are closely connected with the person of
a certain participant of these relations, in the procedural laws in this regard a rule on
the mandatory participation of these persons in the process may be introduced. Par-
ticularly, such provisions are found in the procedures concerning consideration of
cases of adoption of a child (P. 1, 2 of the Article 313 of CPC of Ukraine) [3, p. 40].
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The form of legal action to initiate (changes, terminations) regulative legal relations
is closely connected with the admissibility of evidences and their evaluation in the
trial. Therefore, special rules concerning the admissibility (inadmissibility) of indi-
vidual evidence in relevant litigation or on the assessment of evidence in a case may
be established in material laws [3, p. 40].

The character of material legal relations (objects, subjects and content), which is
the main criterion for distinguishing categories of court cases, has a decisive influence
on the necessity of introduction and content of the relevant special procedural norms.
Particularly, the object of material legal relations affects the introduction of special
ways to protect the rights of their members, special rules of jurisdiction, etc. In turn,
the content of legal relations may impose special requirements for the content of the
court decision in certain categories of litigation [3, p. 36];

2) institutes of civil procedural law, the total amount of which is the embodi-
ment of the special civil procedural form (institute of opening proceedings in the
case, institute of preparatory proceedings, institute of examination of the case on
its merits, institute of appeal proceedings, institute of cassation proceedings, etc.).
Such institutes are the subjects of indirect influence by family law regulation, which
is manifested in the establishment of special rules at various stages of civil process
during the consideration of cases by the court for the protection of family rights
and interests.

For example, the specificity of material and legal regulation of the adoption in the
family law is expressed in the special rules of the trial of relevant cases. In particular,
according to the Part 1 of the Article 313 of the CPC of Ukraine, the court examines
the case on the adoption of a child by the obligatory participation of the applicant, the
guardianship and care body or the authorized executive body, as well as the child, if it
is aware of the fact of adoption by the age and state of health, with the call of inter-
ested and other persons, whom the court finds it necessary to interrogate.

The given examples show the existence of a number of norms of civil procedural
law that regulate alternative territorial jurisdiction of applications, the representation
of which is mediated by the protection of family rights and interests, reduced time
limits and special civil procedural status of the applicants in some categories of cases,
an exhaustive list of circumstances of procedural character that form the subject of proof
in such cases, etc. These norms are the reflection of the simplicity of civil procedural
form, which, in view of the above, should be considered as one of the main conceptual
foundations of protection of family rights and interests in the order of non-recourse
civil proceedings.

Returning to the differentiation of the institutes of civil procedural law by the
degree of influence from the family and legal regulation, the authors summed up: the
main object of influence from family law is a general procedural regulation of non-
recourse civil proceedings, and special institutes of civil process experience only
partial influence.
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CONCLUSIONS

The general and special procedural form of non-recourse civil proceedings is subjected
by the content and character of norms of family law of complex and legal nature, which
manifests itself in the generic and categorical properties of court cases.

The generic properties of court cases (properties that are the criteria for distinguish-
ing the types of court cases: the branch affiliation of certain group of material legal
relations; the legal nature of material legal facts, which is a prerequisite for the emer-
gence of the civil process), determine the specifics of the procedure for consideration
of civil cases, that is a special civil procedural form.

Categorical properties of court cases (properties which are the criteria for dis-
tinguishing the categories of court cases: subject structure, object and content of
material legal relations) determine their jurisdiction and competence, the composi-
tion of the participants, the subject of proof, that is the general civil procedural
form.

By the degree of influence from the side of family and legal regulation, all institutes
of civil procedural law, which regulate the procedure of consideration of cases concern-
ing the protection of family rights and interests, can be differentiated into:

1) institutes of civil procedural law, which are the object of direct influence from
the family and legal regulation (institute of jurisdiction and competence of the relevant
applications, institute of participants of the case, institute of evidence and proof and
other institutes,the total number of which is the embodiment of general civil proce-
dural form), and it is proved by the largest amount of the complex family and legal
norms;

2) institutes of civil procedural law, which are the object of the indirect influence
from the side of family and legal regulation (institute for opening proceedings in the
case, institute for preparatory proceedings, institute of court consideration and other
institutes, the total number of which is the reflection of special civil procedural form),
which is manifested in the establishment of special rules at various stages of civil pro-
cess during the consideration of cases by the court on the protection of family rights
and interests.
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