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HAYKOBA PAJIA BICHUKA

Bacuanb Tauiii — noxrop opuanyHux Hayk, npodecop, akagemik HAH Ykpainu ta HATIpH
VYkpainu (rosmoBa HaykoBoi paau) (HamioHanbHuil FOpUAWYHUN yHIBepcHTET iMeHi SIpociaBa
Mynporo, YkpaiHa);

IOpiii Bapa6am — 1oKTOp FOPHIMYHUX HAyK, Tpodecop, wieH-kopecnionaeHT HATIpH Ykpainu
(HauionanbHuit ropuinvHuil yHiBepeuteT iMeHi SIpocnaBa Myaporo, Ykpaina),

FOpiii BayJin — noxrop 1opuan4HuX Hayk, npodecop, akagemik HATIpH Ykpainu (Hauionains-
HUI FOpUINYHU yHIBepcHTET iMeHi SIpociaBa Mymaporo, Ykpaina);

BsiuecsiaB BopucoB — 10KkTOp FOpHAMYHHX Hayk, npodecop, akagemik HAITpH Vkpainu
(HayxoBo-ocnigHoro IHctutyTy Bupdenns [Ipo6aem 3nounnuocti Imeni Axanemika B. B. Cra-
mmca HamionansHOT akaiemii mpaBoBUX HayK Ykpainu, YKpaiHa);

BanenTnna BopucoBa — kaHMIAT FOPUINYHUX HAYK, Tpodecop, wieH-kopecnonaeHT HATIpH
Vkpainu (HauionansHuii ropuguuHuil yHiBepcuteT iMeHi SIpocnasa Mynporo, Ykpaina);

Bosogumup Fapauryk — J0KTOp IOPHIUUHUX HayK, mpodecop, wieH-kopecnonaeHt HATIpH
VYkpainu (HanionansHuii :opuauuHmii yHiBepeuTeT iMeHi SIpociaBa Myzporo, YkpaiHa);

Bosiogumup Tonina — MOKTOp IOpPUAMYHUX HayK, npodecop, wieH-kopecnonneHt HATIIpH
Vipainu (HamionansHuil FopuqudHAil yHIBepcHuTeT iMeHi SIpocnaBa Mynporo, Ykpaina);

Bosaoxumup IN'oHYapeHKo — JOKTOp IOPUINYHUX HayK, npodecop, akanemik HAIIpH Vkpainu
(Hanionanshuii ropunuuHuii yHiBepcutTeT iMeHi SIpociaBa Myzaporo, Ykpaina);

Bosogumup KypaBesb — TOKTOp IOpUANYHUX Hayk, mpodecop, akagemik HAIIpH Ykpainu
(HamionanbHa akajaemisi MpaBOBUX HayK YKpaiHH, YKpaiHa);

Oxcana Kannina — 1oxTop 1opuu4yHuX Hayk, npogecop, wieH-kopecnonnaeHT HAITpH Vkpai-
uu (HanioHanbHUI I0puaAndHUNA YHIBepcuTeT iMeHi SpocnaBa Mynporo, Ykpaina);

Bsiuecsia KomapoB — kaHaumar opuandHuX Hayk, npodecop, akagemik HATIpH Vkpainu
(Hanionanshuii rtopunuuHuil yHiBepcutTeT iMeHi SIpociaBa Myzaporo, Ykpaina);

Ouaexcannp Kpymuan — noktop ropunuuHuxX Hayk, npodecop, akamemik HAIIpH VYkpainu
(HaykoBo-10CJ1iIHHIA THCTUTYT MPUBATHOTO TIPaBa 1 MiANpueMHHIITBA iMeHi akaiemika @. I, bypua-
ka HanioHanbHOT akajeMii IpaBOBUX HayK YKpaiHH, YKpaiHa);

Muxosaa Ky4yepsiBeHKo — JOKTOp IOPUIMYHHX Hayk, mpodecop, akagemik HAIIpH Ykpainu
(HauionanpHuil ropuinvHuil yHiBepcuTeT iMeHi SIpocnaBa Myzporo, Ykpaina),

Bacuub Jlemak — 10KTOp I0pUANYHUX HAyK, Ipodecop, wieH-kopecnonneHT HAIIpH VYkpainu
(Koncturyuiitauii Cyn Ykpainu, Yipaina);

Cepriii MakcuMoOB — JIOKTOp FOPUAWYHUX Hayk, mnpodecop, wieH-kopecrnonneHt HATIpH
Vkpainu (HauionansHuii ropuauyHuil yHiBepcuret iMeHi SIpocnasa Mynporo, Ykpaina);

Ouaena Opurok — TOKTOp IOPUANYHUX HayK, mpodecop, akagemik HAIIpH Ykpainu (HaykoBo-
JOCTITHUI IHCTUTYT IHTEJICKTyalbHOT BIacHOCTI HartioHanbHOT akazeMii mpaBoBUX HayK YKpaiHH,
VYkpaina);

Muxosa [TaHoB — TOKTOp FOPHIMYHUX HayK, podecop, akanemik HATIpH VYkpainu (Harmio-
HaJIBHUI IOpUINYHUI yHIBepcHUTET iMeHi SIpocnaBa Myaporo, YkpaiHa);

Bosiogumup Inaunyyk — 10KTOp IOPUAMYIHUX HayK, Ipodecop, uieH-kopecnonaent HATIpH
Vipainu (HaykoBo-mocimiqHuil iHCTUTYT iHpOpMaTHKY i paBa) HamioHanpHOT akaneMii mpaBoBUX
HayK YKpainu, YKpaiHa);

Cepriii ITpuannko — TOKTOp IOPUINUHUX HayK, podecop, akagemik HATIpH VYkpainu (Buma
kBamiikariiHa KoMicist cyauiB Ykpainu, Ykpaina);

Ilerpo PadinoBUY — TOKTOp FOPUAMYHUX HAyK, podecop, akanemik HATTpH Ykpainu (JIbBiB-
CbKUI1 HalllOHAJILHUI yHIBepcuTeT iMeHi IBana dpanka, Ykpaina),

B’siueciaB Pym’siHeB — JOKTOp IOPUAMYHUX HayK, podecop, wien-kopecnonaeHtr HATIpH
Vkpainu (HanionansHuii ropuauuHuii yHiBepeuTeT iMeHi SIpociaBa Myzporo, YkpaiHa);




Ouiexcanp CBATOUBKHIA — IOKTOP OPUAMYHHUX HayK, podecop, akanemik HATIpH Ykpainu
(Bunasuuurso «IIpaBo Ykpainuy, Ykpaina);

Anaroaiii CeliBaHOB — JIOKTOp FOPUAMYHHUX HayK, npodecop, akanemik HAITpH Vkpainu
(Bepxona Pana Ykpaiuu, Ykpaina);

Inna Cnacudo-®areeBa — JOKTOp OPUANYHUX HAyK, Tipodecop, uwieH-kopecnionaeHT HATIpH
Vkpainu (HauionansHuil ropuguyuHuil yHiBepcuret imeHi SIpocnasa Mynporo, Ykpaina);

Bosomumup Tuxuii — TOKTOp IOPUIAMYHUX HayK, rpodecop, akagemik HATIpH Vkpainu (Ha-
LiOoHaJIbHA aKaJeMis IPaBOBUX HayK YKpaiHu, YKpaiHa);

HOpiii [llemuryyeHko — JOKTOp HOpUAMYHHMX HayK, npodecop, akanemik HAH VYkpainu Ta
HATIpH Vkpainu (Inctutyt nepskaBu i npasa imeHi B. M. Kopeuskoro HanionanbHoi akagemii
HayK Ykpainu, YKpaiHa);

Bauepiii IlleniTbko — NOKTOp I0pUANYHUX HayK, npodecop, akagemik HATIpH Vkpainu (Ha-
LIOHAJIBHUH FOPUANYHUN yHIBepcuTeT iMeHi SIpocnaBa Mynporo, Ykpaina);

Oubra IInnoe — 10KTOp IOPUANYHUX HAyK, npodecop, wieH-kopecrnonneHT HATIpH Ykpainu
(HauionanbHuitl ropuanuHuil yHiBepcuteT iMeHi SIpocnaBa Myaporo, Ykpaina),

Muxaiino Ilyabra — IOKTOp IOPUIMYHUX HayK, Ipodecop, wieH-kopecrnonaent HATIpH
Vipainu (HamionansHuil ropuquaHuil yHiBepeHuTeT iMeHi SIpocnaBa Mynporo, Ykpaina)

PEJAKIIHA KOJIETIS

Ouiexcannp IeTpuiuH — JOKTOP IOPHIMYHUX Hayk, mpodecop, akanemik HATIpH Ykpainu
(ronoBa penakuiitnoi kouerii) (HanioHanbpHa akaieMis IpaBoOBHX HayK Ykpainu, YKpaiHa),

Teodinb Accaep —npodecop (Yuisepcurer CtpacOypra, @panuis);

®uasiyc Antoniii Baiiac — npodecop (byxapecrcbkuii YHiBepcutet, PymyHis);

KOpren Ba3zenos — npodecop (IHCTUTYT 1HO3EMHOT0 Ta MiXKHAPOAHOTO IMTPUBATHOTO MTPpaBa iMEH1
Makca ITnanka, Himeuunna);

Binbsim Eaqtior Batiep — npodecop (Illkona npasa Yaisepcuret mrary [lencinbBanis, CILA);

Ceprxuno Buemnry — noxrop 1opuaudHuX Hayk, npodecop (Paxymsrer mpasa, MongaBChKuii
Jep:kaBHUil yHiBepcuTeT, MoiioBa);

FOpiii Butsik — noxTop I0pUANYHUX HayK, Ipodecop, akanemik HAIIpH Ykpainu (Hauionans-
HUI I0pUINYHUN yHIBepcUTeT iMeHi SIpocnasa Myxaporo, Ykpaina);

CranicnaB Byka — npodecop (banriiicbka MixkHapoHa akaaemis, JlaTsis);

Epmex BypioaeB — 1okTop ropuandyHuX Hayk, mpodecop (Kazaxchkuil HalliOHAIBHUI T1e1aro-
riunuit yaiBepcuret iMeHi Abasi, PecrniyoOmika Kaszaxcra)

Yaba Bapra — npodecop (IHcTuTyT npaBoBUX HOCHIIKEHb, YTOPCbKa akaieMis Hayk, YTrop-
IHHA);

AmnaroJiii I'erbMaH — TOKTOp IOpUANYHUX Hayk, mpodecop, akanemik HAITpH Vkpainn (Ha-
LIOHAJIPHUH FOPUANYHUHN yHIBepcuTeT iMeHi SIpocnaBa Mynporo, Ykpaina);

€Bren I'erbMaH — JIOKTOp FOPUAMYHHUX Hayk, mpodecop (HarioHanbHa akajeMis mpaBOBHX
HayK YKpainu, YkpaiHa)

Amnapiii I'puHsiK — 10KTOp IOpUAUYHUX Hayk, npodecop (HaykoBo-mocnigHuil iHCTUTYT Npu-
BaTHOTO IpaBa i minpueMHunTBa iMeHi akageMika @. I. Bypuaka HanionanbHoi akanemii npaBoBuX
HayK Ykpainu, Ykpaina)

KoctssnTun I'ycapoB — 10KTOp HOpUIMYHUX HayK, npodecop (HamioHansHuii ropuanyHuii yHi-
BepcuteT iMeHi SIpociaBa Mynporo, YkpaiHa);

Hatraunis I'yropoBa — JI0KTOp IOpUIHUHUX Hayk, npodecop (I[TonraBechkuil FOpUANIHAN 1HCTH-
TyT HanionanbHOro I0puaAn4HOro yHiBepcUTETY iMeHi SIpocnaBa Mynporo, YkpaiHa);




Tomac JaByJic — npodecop (BinbHiochkuii aepxaBuuii yHiBepcuter, JIuTsa);

Tomac Kunapo — npodecop (Bapuacskuii yHiBepcuret, [Tonbina);

MuxoJsia IHIIMH — TOKTOp IOpUAMYHUX HayK, npodecop, akanemik HAIIpH Vkpainu (Kuis-
CbKMI HallioHaabHUM yHiBepcuTeT iMeHi Tapaca IlleBuenka, YkpaiHa);

®apxaj Karapycos — 10KTOp IOpUIMYHUX HayK, Ipodecop, (IncTutyT npusarHoro npasa Kac-
miiicekoro yHiBepcutety, Pecmybnika Kazaxcran);

Emanyean Kacrennsipan — npodecop (YuiBepcuter CrpacOypry, @panuis);

Kapa-T'epman Kectaep — npodecop (VuiBepcutet M. TroGinren, Himeuuunna);

Poabd Kuinep — npodecop (Yuisepcurer I'ere, HimeuunHa);

Tanen Kepikmae — npodecop (Illkona npasa, TaJutiHHCbKHI TEXHIYHHUN YHIBEpCUTET, ECTOHISN);

Amnaroaiii Kocrpy6a — noxtop ropuauunux Hayk, npodecop (IIpukapnarcbkuii HalioHaIbHUI
yHiBepcuteT iMeH1 Bacunsa Credanuka, Ykpaina),

Ourekciii Kot — nokTop ropuauyHux Hayk, ctapiuuii gocainauk (HaykoBo-gocnigHuil iHCTUTYT
IIPUBATHOTO MpaBa 1 miaAnpueMHULTBa iMeHi akagemika @. I'. Bypuaka HanionaneHoi akaaemii mpa-
BOBUX HayK YKpainu, YkpaiHa);

Harauia Ky3HenoBa — JoKTOp I0pUIUUHUX Hayk, npodecop, akagemik HATIpH Vkpainu (Ha-
LioHaJIbHA aKaJeMis IPaBOBUX Hayk YKpaiHu, YKpaiHa);

Paiinep Kyabmc — npodecop (IHCTUTYT iHO3EMHOI0 Ta MIXKHAPOIHOI'O IIPUBATHOIO IIPaBa iIMEH1
Makca ITnanka, HimeuunHa);

HMomike Kypymicasa — mpodecop (LlIxona npasa, YaiBepcuteT Bacena, Smomis);

Ipuna Jlykau — TOKTOp IOpUIUYHHUX Hayk, npodecop (KUiBChbKkHiA HAI[IOHAILHHUI YHIBEPCUTET
imeni Tapaca lleBuenko, Ykpaina);

CHerone Marmwuabene — npodecop (Yuiepcuter imeHi Mukonaca Pomepica, JIutsa);

Karepin Mea — npodecop (Jlicaboncekuii yHiBepcutet, [TopTyrasist);

Bacuap HacTiok — 10KTOp IOpHIMYHUX HAyK, ipodecop, wieH-kopecnonaeHT HATTpH Vkpai-
Hu (HanioHaneHuii 1opuuuHuid yHIBepcuTeT iMeHi SIpocinaBa Mynporo, YkpaiHa);

Konpan Ocaiina — noxrop dinocodii B ramysi npasa (Bapiascbkuii yHiBepeuter, [lonbia);

Map’sina IliieHIOK — TOKTOp IOpUANYHUX HayK, mpodecop (HaykoBo-mociHuil iHCTUTYT Ipu-
BAaTHOTO IIpaBa i mianpueMHULTBa iMeHi akanemika @. I. Bypuaka HanionansHoi akanemii mpaBoBUX
Hayk YkpaiHu, YKpaiHa);

Ceitiana Cepborina — JOKTOp IOpUIUYHUX Hayk, mpodecop, wieH-kopecnonaeHT HATIpH
Vkpainu (HaykoBo-nocnigHuil iHCTUTYT AepKaBHOIO OyAiBHUIITBA Ta MICLIEBOIO CaMOBPSAYBaHHS
HauionanbHoi akaseMii IpaBoBUX Hayk YKpaiHu, YKpaiHa);

I3a6ena Cromepcebka-MyxoBcebka — ipodecop (Jlog3uHcbkuil yHiBepcuTeT, [Tonbina);

Kupuio TomaneBchbKHil — JOKTOp FOPUANYHUAX HayK, JomeHT (YcranoBa oceitu Penepariil
npodcmninok binopyci «MixkHapoauuii yHiBepcureT "MUTCO", Pecnybiika binopycs);

7Kanna Xam3ina — J0KTOp FOpUANYHUX HayK, npodecop (Kazaxcbkuii Hal[lOHAIBHUI YHIBEp-
curet iMeHi Abasi, PecriyOnika Kazaxcran).

BikTop IlleBuyk — 10oKTOp FOpUAHMYHKX Hayk, npodecop (HarioHansHuid FOpuIndHUil yHIBEp-
curet imMeHi SIpocnaBa Mynporo, YkpaiHa);

Xanc Ioaxim HIpamm — npodecop (IncTutyt CXimHOTO NMpaBa YHIBEPCUTETY TEXHOJOTI, 6i3-
Hecy 1 nu3aiiny, HimeuunHa);

Paiimynaac FOpxka — npodecop (YuiBepcuter Muxomnaca Pomepica, JIutsa);

IBan SIk0BIOK — TOKTOp IOPUAMYHUX HayK, npodecop (HamionansHuil ropuauyHuil yHiBEpCu-
teT iMeHi SIpocnaBa Mynporo, Ykpaina);

Ourer SIpoleHKO — JOKTOP IOPUIUUHUX HayK, Ipodecop, wieH-kopecnonaeHT HAIIpH Vkpai-
Hu (HauioHanbHuil ropuAMYHUN YHIBepcUTeT iMeHi SIpocnaBa Mynporo, YkpaiHa)




SCIENTIFIC COUNCIL OF THE JOURNAL

Vasyl Tatsii — Doctor of Juridical Science, Professor, Academician of the National Academy
of Sciences of Ukraine and the National Academy of Legal Sciences of Ukraine (Chairman of the
Scientific Council) (Yaroslav Mudryi National Law University, Ukraine);

Yurii Barabash — Doctor of Juridical Science, Professor, Corresponding Member of the Na-
tional Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Yurii Baulin — Doctor of Juridical Science, Professor, Academician of the National Academy of
Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Viacheslav Borysov — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Scientific and Research Institute for Study of Crime Prob-
lems named after Academician V. V. Stachys of the National Academy of Legal Sciences of Ukraine,
Ukraine);

Valentyna Borysova — Candidate of Juridical Science, Professor, Corresponding Member of
the National Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University,
Ukraine);

Volodymyr Garashchuk — Doctor of Juridical Science, Professor, Corresponding Member of
the National Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University,
Ukraine);

Volodymyr Golina — Doctor of Juridical Science, Professor, Corresponding Member of the Na-
tional Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Volodymyr Goncharenko — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Volodymyr Zhuravel — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (The National Academy of Legal Sciences of Ukraine,
Ukraine);

Oksana Kaplina — Doctor of Juridical Science, Professor, Corresponding Member of the Na-
tional Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Viacheslav Komarov — Candidate of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Oleksandr Krupchan — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Scientific and Research Institute of Private Law and Entre-
preneurship named after Academician F. G. Burchak of the National Academy of Legal Sciences of
Ukraine, Ukraine);

Mykola Kucheriavenko — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Vasyl Lemak — Doctor of Juridical Science, Professor, Corresponding Member of the National
Academy of Legal Sciences of Ukraine (The Constitutional Court of Ukraine, Ukraine);

Sergii Maksymov — Doctor of Juridical Science, Professor, Corresponding Member of the Na-
tional Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Olena Orliuk — Doctor of Juridical Science, Professor, Academician of the National Academy
of Legal Sciences Of Ukraine (Scientific and Research Institute of Intellectual Property of the Na-
tional Academy of Legal Sciences of Ukraine, Ukraine);

Mykola Panov — Doctor of Juridical Science, Professor, Academician of the National Academy
of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Volodymyr Pylypchuk — Doctor of Juridical Science, Professor, Corresponding Member of the
National Academy of Legal Sciences of Ukraine (Scientific and Research Institute of Informatics
and Law) of the National Academy of Legal Sciences of Ukraine, Ukraine);

Sergii Prylypko — Doctor of Juridical Science, Professor, Academician of the National Academy
of Legal Sciences of Ukraine (The High Qualification Commission of Judges of Ukraine, Ukraine);
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Petro Rabinovych — Doctor of Juridical Science, Professor, Academician of the National Acad-
emy of Legal Sciences of Ukraine (Ivan Franko National University of Lviv, Ukraine);

Viacheslav Rumiantsev — Doctor of Juridical Science, Professor, Corresponding Member of
the National Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University,
Ukraine);

Oleksandr Sviatotskyi — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Publishing House "Law of Ukraine", Ukraine);

Anatolii Selivanov — Doctor of Juridical Science, Professor, Academician of the National Acad-
emy of Legal Sciences of Ukraine (Verkhovna Rada of Ukraine, Ukraine);

Inna Spasybo-Fateieva — Doctor of Juridical Science, Professor, Corresponding Member of
the National Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University,
Ukraine);

Volodymyr Tykhyi — Doctor of Juridical Science, Professor, Academician of the National Acad-
emy of Legal Sciences of Ukraine (The National Academy of Legal Sciences of Ukraine, Ukraine);

Yurii Shemshuchenko — Doctor of Juridical Science, Professor, Academician of the National
Academy of Sciences of Ukraine and National Academy of Legal Sciences of Ukraine (V. M. Kore-
tsky Institute of State and Law of the National Academy of Sciences of Ukraine, Ukraine);

Valerii Shepitko — Doctor of Juridical Science, Professor, Academician of the National Acad-
emy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Olga Shylo — Doctor of Juridical Science, Professor, Corresponding Member of the National
Academy of Legal Sciences of Ukraine ( Yaroslav Mudryi National Law University, Ukraine);

Mykhailo Shulga — Doctor of Juridical Science, Professor, Corresponding Member of the Na-
tional Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine)

EDITORIAL BOARD

Oleksandr Petryshyn — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Chairman of the Editorial Board) (The National Academy
of Legal Sciences of Ukraine, Ukraine);

Théo Hassler — Professor (The University of Strasbourg, France);

Flavius Antoniu Baias — Professor (The University of Bucharest, Romania);

Jiirgen Basedow — Professor (Max Planck Institute of the foreign and international private law,
Germany);

Baiesu Sergiu — Doctor in Law, University Professor (Faculty of law of Moldova State Univer-
sity, Moldova);

William Eliot Butler — Professor (The School of Law, University of Pennsylvania, USA);
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Amurpo Ceprifiornu Bofuyx

Kagpeapa mixcnapoarozo npasa

Hauionanvnuii opuguunuii ynisepcumem imeri Apocaasa Myapozo
Bizzia naanysannsa ma anaaisy npasosux gocaigiceHn
Hauionanvna axagemis npasosux nayx Yxpainu

Xapxis, Yxpaina

IMPABOCBIZJOMICTD TA IIPABOBA KYABTYPA
AKTNEPEAYMOBA PO3IIMPEHHA YHHHOI'O OBCAT'Y
MMPABA AIOJJMHU HA 3BPOI0 B YKPAIHI

Anorauist. Cyvacua opuouuna Hayka 8i0Kpusac HoGi nepcnekmusu 8 00CiOAHCeHHI npod.iem
npasosoi cucmemu, KA € CAMOCMIUHUM HANPAMOM 3A2ATbHOMeOPemuyHol 10pucnpyoeHyii.
3abeszneuenusn koHCMumMyyitiHux npas i c60600 MOOUHU | 2POMAOAHUHA 8 NOBHOMY 00CA3I €
0080111 Henpocmum npoyecom. 3oxkpema, icHye icmomna HegionoGiOHICMb MIdC CYUACHUMU
NpaABoOBUMU Pe2YNAMOPAMU, IOPUOUYHUMU 3ACOOAMU A CRPABHCHIM CIMAHOM peanizayii Kyib-
MypHUXx npas i c60000 nodunu ¢ Yrpaiui. Ilpodremoro ¢ Ykpaini zanumacmscs 6iocymuicnmo
3AKOH00aB8Y020 pe2yniosantsa obicy 30poi. Tomy cmamms npucésayena 3’ cy8anHio poai npago-
601 cgidomocmi 0codu ma npasosoi Kyabmypu y CyCRilbCmai 3a YMO8 UMOGIPHO20 PO3UUDEH-
HS YUHHO20 (HA Cb0200HI) 00cs2y npasa noounu Ha 30poto 6 Ykpaini. B pobomi suxopucmano
coyianbHo-0emepMiHiCMUYHa cUCmema 8U3HAYeHHs 3MIiCMy npas 1o0uHu (30Kpema npasa
JI0O0UHU Ha 30poio) ma dianekmuunuii nioxio. [Ipoananizosano 3azanvhomeopemuymi nioxoou
00 BU3HAYEHHS MEPMIHI8 «NPABOCEIOOMICbY MA «NPABOBA KYIbMYPA» 8 KOHMeKCmi npaso-
ceidomocmi ocio-cy6 exmis npasa Ha 30poio. Aemopamu euaeieHi YUHHUKU, AKI GNAUBAIOND
HA KYIbmypy nH0800JiCEHHS 31 30pO€io, ceped AKUX: mpaouyii CiMetno2o 8UX08AHHA, HABYAb-
Hi 3aK1a0U, cnOpmMueHi cexyii ma inwi. Bcmanosneno, wo HeoOXionum eremenmom hopmy-
BAHH BUCOKO20 PIBHA 30POEBOI KYIbMYpU € 00CMAMHS PO3GUHEHICHb KOMNIEKCY NO3AUKIIb-
Hoi oceimu. Takooic sudineni npodremu wooo peanizayii npas AoOUHU i SPOMAITHUHA HA 30POI0
6 Ykpaini. Bcmanoeneno, wjo npukiadu npakmuxu 3anposaodiceHus Kpainamu reeanizayii 30poi
0151 CAMO3aXUCY HAOAIOMb NOBHY KAPMUHY HACIIOKI6 GNAUSY MAKUX Oill HA CYCNiIbCMEBO.
Apeymenmosano meepodicents npo me, wo 0AceperomM npasa Jo0uUnU Ha 30poio € He MIiTbKU
HOpMU 3AKOHOOABCMEA, a Ui KOPROPAMuUsHi HopmMu ma npasosutl 3eudail. Ilpoananizosano
KOPNopamugHi HOpMu, Ki € 0Acepenrom npasa 1oouHu Ha 30poro. 3a3Haveno npo no3umueHull
BNIIUG COYIATLHUX Pe2yNAmOopis, K 6NIUBAIOMb HA NIOBUWEHHS PIGHS NPABOBOT CBIOOMOCMI
ocib ma npagosoi Kyibmypu 8 CyCniibCcmei 8 KOHmeKcmi npasa aoOuUHYU Ha 30poro.

KurouoBi ciioBa: mpaBoBa CBiZIOMICTh, BOTHENaIbHA 30p0si, IPaBO HA 30pOF0, KyJIbTypa Io-
BOJUKEHHSI 31 30pO€ET0, IIpaBa JII0JMHHU, NPO]IIaKTHYHO-BUXOBHI 3aX0/IH.
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ON THE ISSUE OF LEGAL AWARENESS AND LEGAL CULTURE
AS A PRECONDITION OF THE ENLARGING OF THE CURRENT
AMOUNT OF THE RIGHT TO ARMS IN UKRAINE

Abstract. Modern legal science opens new perspectives of researching problems of legal system
that is the independent branch of general theoretical jurisprudence. Provision of constitutional
rights and freedoms of a human and a citizen in its entirety is the difficult process. In particular,
there is significant discrepancy between modern legal regulators, legal arrangements and reals
state of implementation of cultural rights and freedoms of a human in Ukraine. The problem is
still absence of legislative regulation of traffic in arms. That is why the article is devoted to
clarifying the role of legal awareness of a person and of legal culture in society in the context
of the likely expansion of the current level of the human right to arms in Ukraine. In the writing,
social and deterministic system to determine the right of a human (in particular, the right to
arms) and dialectic approach were used. The general theoretical approaches to the definition
of the terms “legal awareness” and “legal culture” are analysed in the context of legal aware-
ness of persons who are the subjects of the right to arms. The authors have revealed factors that
affect the culture of weapon handling, among them are: tradition of family education, educa-
tional institutions, sports clubs and others. It has been established that the necessary element
to form a high level of arms culture is sufficient development of out-of-school education. Also,
the issues on implementation of rights to arms of a human and citizen have been selected. It has
been established that examples of the practice of introducing weapons legalisation for self-
defence by countries provide a complete picture of the consequences of such actions for society.
The statement that the source of the right to arms of human is not only legislation norms, but
also corporate norms and legal custom has been proved. Corporate norms that are source of
right to arms have been analysed. The positive influence of such social regulators on raising
the level of legal awareness of individuals and legal culture in society in the context of the hu-
man right to arms is indicated.

Keywords: legal awareness, legal culture, the right to arms, weapons, culture of handling of
weapons, human rights.

INTRODUCTION

Numerous writings of scientists-representors of different social sciences are devoted
to study different aspects of the right to arms. A weapon is the object of respective
attention. Also, of the legal scholars who are representatives of different branches
of law. Thus, certain aspects of legal regulation of a weapon handling have been re-
searched within the science of administrative law (as an object of authorisation sys-
tem), civil law (as a thing, as an object of property right), criminal law (as a thing of
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respective offence or as a crime instrument), forensic science (in aspects of forensic
identification and registration of weapons), etc.

Representatives of legal scholars who studied the issue of weapons handling in
various scientific aspects are G. Avdeyeva, Yu. Baulin, P. Berzin, P. Bilenchuk, O. Bo-
kiy, K. Gorislavsky, O. Kaplina, A. Korniyets, A. Kofanov, A. Kryvosheyev, M. May-
strenko, M. Mazur, V. Mikhalov, S. Moskalenko, I. Musienko, J. Novak, P. Orlov,
M. Panov, E. Pidlisniy, M. Pinchuk, N. Plyushkevich, J. Ponomarenko, V. Rechitsky,
O. Romanov, O. Sarnavsky, O. Sulyaev, V. Tatsiy, P. Fris, O. Frolov, O. Kharitonov,
V. Shevchuk, V. Shepitko and others.

At the same time, certain (first of all, general theoretical or philosophical and legal)
aspects of such human right are not sufficiently researched at the scientific level. Rel-
evant issue of today’s Ukraine is issue on appropriateness of expanding the current
scope of the human right to arms (this term was proposed to replace commonly used
term “legalisation of a weapon” [1]) at the present stage of development of society.
The issue concerning weapon “maturity” of Ukrainian society, the level of legal culture
and legal awareness is quite relevant in recent years. It is necessary, in our view, to pay
a particular attention to them.

Therefore, the object of the study is to determine the role of legal awareness of a
human and legal culture of society in regulation the scope of the right to arms by the
legislative body and implementation of this right by its entities. It is worth mentioning
that this study has researched specifics of regulation of relations connected with handling
exceptionally civilian weapons by only civilians.

1. METHODOLOGY

The main methodologic toolkit of the study is social and deterministic system to de-
termine the right of a human (in particular, the right to arms) and dialectic approach.
Methodologic basis of the research is the system of philosophical, general scien-
tific and legal methods and principles that are used in interconnection. Aristotelian
method, analysis and synthesis had the individual role as methods of research. The
study was conducted with consideration of principles of methodologic pluralism and
integral approach to understanding of law.

The method of analysis revealed that another necessary element of formation of the
high level of arms culture is sufficient development of the complex of out-of-school
education. This should include shooting clubs, sport clubs and sections, respective
events of public organisations. Because of them anyone who wants (with minimum age
restrictions) has the opportunity to try handling weapon safely or indulge in sports or
hobby at the professional level.

Unfortunately, for today statistics on accessibility of shooting sport is negative.
During the period from 1991 to 2002, the number of shooting clubs decreased from
2,245 to 166, respectively. This fact, undoubtedly, virtually eliminates the legal satis-
@
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faction of the natural interest of children in weapons and obtaining important psycho-
logical training for them [2].

In addition, in our view, despite different advantages and disadvantages of military
duty for men in the state, the fact that military service teaches strict compliance with
the rules of safety of weapons handling and serves as a psychological and practical
training in its use, is indisputable.

Examples of practice of introducing arms legalisation for self-defence provide the
full picture of consequences of such actions for society. Negative consequences of arms
legalisation have not been researched in a full extent, but the positive consequences are
considered more significant. Many countries differ in the practice of introducing weap-
ons and methods of regulating them. For example, Australia, which is one of the safest
countries according to various indicators of world agencies. For a long time Australia
treated civilian traffic in arms liberally, but because of resonance mass murders with
use of firearms, the number of which increased as well as the number of victims, Aus-
tralia reformed respective laws. Many arms were bought and destroyed by the state.

2. RESULTS AND DISCUSSION

2.1. Analysis of legal awareness and legal culture

Firstly, it is necessary to define the terms legal awareness and legal culture. Thus, le-
gal awareness is “totality of subjective elements of legal regulation: ideas, theories,
emotions, feelings and legal settings, by which the legal reality is reflected and the
following are formed: attitudes to law and law practice, value orientation concerning
legal behaviour, development areas and perspectives of legal system from the point
of providing decent life of a human, justice in human relations, effective organisa-
tion of activity of the state and society” [3]. Thus, legal awareness is the totality of
subjective inner components of regulation that belong to a person indirectly.

Legal culture, in its turn, is defined as “qualitative state of legal life of society that
characteristic of level of development of legal system — condition and level of legal
awareness, legal science, system of legislation, law enforcement practice, legitimacy
and law and order, legal education and the degree of the guarantee of basic rights and
freedom of a human” [3,4].

In the context of interconnection of legal awareness and legal culture, it is necessary
to note that the level of legal awareness is the component of legal culture [3].

As it was mentioned, the necessary precondition to legalise short-barreled firearms
or other expanding of the scope of the right to arms is that subjects of the right to
arms have the respective culture of weapon handling and the high level of legal aware-
ness [5].

It is needed to select factors that impact positively on raising the culture of handling
weapons specifically and on legal culture and legal awareness of a human in general.
In our view, such factors are:
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— Respective traditions of family education (connection of generations);

— Respective educational disciplines in educational institutions (first of all, in
schools and higher educational institutions);

— Development of sports clubs, sections, shooting clubs and other institutions that
contribute to improvement of arms culture;

— Presence of general military duty in the state;

— Legal customs, norms of corporative law;

— Popularization of amateur and sport hunting [6].

The study has researched all of them.

Firstly, it is needed to note that during upbringing of a future weapon owner the
education of a child by parents and other elder relatives is very important. The proof
of this thesis is the thought of V. Mihalyov concerning collapse of such traditions of
society when grandparents took the function of the main education of younger genera-
tion. We agree with the statement of the author that earlier children were taught basic
skills of weapon handling by grandfathers because parents did not have time to do it.
Exactly this traditional order existed to 1917, in particular, among Cossacks [2]. In our
view, for today, such traditions are not fully extinct, but have become more exception
that rule.

The good example of opportunities of such upbringing in modern time is forming
of child’s understanding of consequences of ““illegal” use of toy guns (aiming at people
or animals, shooting in place where parents do not allow, keep toys loaded, etc.). Such
basic rules are analogies with existing requirements concerning safety with weapon
handling and they form awareness of own responsibility.

The interesting example of analogic practice is educational and prevention means
of police of foreign countries. They provide educative playgrounds in early childhood
and school educational institutions, during which policemen visit children and teach
safety in weapon handling. After children answer correctly to available question, they
are given respective “permissions” that become a component of playing with toy gun.
These events engage trading networks that participate in education of future consumers.
In such way, person forms awareness that there are lawful procedures for handling of
weapons and possession of weapons is possible only on the basis of a respective per-
mission [2].

Secondly, it is impossible to deny efficiency of “arms” education at the lessons of
primary military training where such training is conducted by competent person both
in context of pedagogics and in context of experience of weapon handling. Unfortu-
nately, it is widely known that in Ukraine many schools have very formal lessons on
this discipline. First of all, this is related to the absence of necessary material and tech-
nical base: training weapons (maquette), school shooting clubs, air weapon, bullets, etc.

If to consider norms of imprescriptible right as factors that positively impact on
culture of weapon handling, then, in our view, firstly these are respective customs of
hunting-weapon community. The following are examples of such customs.
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Firstly, if a hunter took a hare from a dog of other hunter, he has to give meat to an
owner of a dog and receive in exchange bullets. Such approach is clever enough, because
an argument of two armed men about property right may end tragically. That is, the
implementation of mentioned legal custom in practice:

— complies with the principle of justice because factually is reward to other hunter
for his dog work;

— complies with the principle of proportionality (reward of 23 bullets, in our view,
proportionally compensates wasted bullets);

— has preventive function concerning possible argument about property right on a
trophy between two armed humans in wilderness (that increases a probability of tragic
consequences of this argument if there is no respective algorithm of its solution).

— forms respect among hunter to each other;

— contributes to increasing the level of culture of weapon handling and legal aware-
ness in general.

Secondly, common custom demonstrates that during collective hunting, riding to
hounds, a hunter, who has missed, in the following riding joins riders. In our view, such
custom is aimed at forming awareness of responsibility for each shot, respect to work
of colleagues in hunting. It is worth mentioning that during hunting any (dead or not)
shot should be done only in clearly seen target that is why the custom meets require-
ments of safety during weapon handling and hunting.

There are also a big number of other hunting traditions aimed at appropriate imple-
mentation of the environment laws, preservation of animal and forest fund, etc., but
they do not indirectly relate to safety in weapon handling and weapon culture of a
person. However, following such customs leads to improvement of legal culture and
forming of legal awareness in general.

2.2 Analysis of corporative norms

It is needed to pay a separate attention to corporative norms as source of law of
human right to arms. Thus, corporative norms mean “documents of regulative char-
acter that developed by political parties, public organisations, trade unions, funds,
movements and other organised communities in order to implement interests of their
members” [3]. In the context of this study, examples of act that have such norms in-
clude founding documents of public organisations, purpose of activity and member-
ship, in which is connected with handling of a civilian weapon: “Ukrainian society
of hunters and fishermen” (USHF), “Ukrainian association of gun owners” (UAGO)
and others.

Corporative norms may repeat requirements of legislation that regulate the order
of weapon handling and establish additional rights, duties and sanctions for violation
of corporative norms (within own competence). Thus, for example, paragraph 6 of
clause 4.5 of the statute of PO “USHF” obliges members of organisation “to comply
with rules of hunting and fishing and follow established order of purchasing, preserv-
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ing, using, registration (re-registration) and sale of firearms and ammunition” [8]. This
norm repeats requirements of the current legislation. The example of norm that estab-
lishes additional (corporative) sanctions is clause 4.8 of mentioned statute. It estab-
lishes such means of public influence as sanctions for violation of norms of the statute:
rebuke; reprimand; deprivation of the right to hunting and fishing in rangelands given
to USHF, or the right to participate in competition of the organisation for two years;
removing from governing bodies of the organisation; loss of rank “Honourable mem-
ber of Ukrainian society of hunters and fishermen”, removing from membership of
organisation” [8].

Also, it is needed to speak separately of paragraph 10 of clause 4.5 of mentioned
statute that obliges members “not to commit acts that violate ethics of trading relations
during hunting and acts that cause moral or material damage to the Society or its mem-
bers” [8]. In our view, this norm at the corporate level legitimises customs of hunting
society that were considered earlier as source of law of right to arms.

In such way, in the context of researching given examples of corporative norms,
we agree with the statement that despite the fact that corporate norms are "weaker" in
legal force (in comparison with the norms of law), their importance for functioning of
public society is impossible to deny because they “expand their influence beyond
boundaries of legal regulation” and are consequence of human activity, initiative [3].

The individual indicator of positive influence of corporative norms and legal customs
on legal awareness and legal culture is the fact that on the official Internet representation
of the President of Ukraine are many registered petitions concerning regulation of traf-
fic in arms in Ukraine [9-12], (including decrease of scope of this right [13]). In addition,
Ukrainian association of gun owners prepared own draft law of Ukraine [14; 15], the
purpose of which is to overcome existing collisions and fill in the relevant gaps in
regulation. Despite flaws of the draft, we think that the fact of its development (and the
facts of registration of petitions) is the indicator of the high level of inner self-organ-
isation in such public formations, high level of legal awareness of the initiators of the
development of such projects and the desire of the arms community to resolve the issues
in the manner prescribed by law.

CONCLUSION

The theme of legislative regulation of the human right to arms has the “place of
honour” in domestic and foreigner law researches. Regulation of this right of a hu-
man may be implemented by not only legislative norms, but also corporative. Such
additional social regulators are factors that positively influence both increase of the
level of legal awareness of specific persons and increase of level of legal culture of
society in general.

Law influence has multilayered structure, in particular, it manifests itself at the
level of law perception and law implementation. Norms, values, settings and stereotypes
concerning legitimate behaviour are broadcasted using mass-media, cinematograph,
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literature, art, propaganda, agitation, etc. All these are means to form information and
legal environment that includes information flows, channels of influence that human
feels. In this, information “teared off” the object of reflection becomes the content of
memory, participates in psychic processes, forms ideas, knowledge, skills, abilities. In
other words, it is of psychological character and participates in determination of behav-
iour by a human.

At the same time, it is impossible to claim that there are means of valid measure-
ment of the level of legal awareness or legal culture. That is why it is impossible to give
an objective answer to the question “is in modern society the level of culture of weap-
on handling sufficient to expand the current scope of the human right to arms in
Ukraine?” However, it is wrong to deny the necessity of means that positively affect
both the level of culture of weapon handling and the level of legal awareness and legal
culture in general.

Materials of the article may be significant for legal scholars, practicsing lawyers,
students, teachers, participants of the legislative process and other persons who are
interested in issues of regulation and implementation of the human right to arms.
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B’sauecrar B’sauecaaBoruu [hagkuin

Kageapa ynpasainusa 6esnexoro, npasooxoporHoi
ma aHMuUKOPYNUItUHOL AissAbHOCTMI
Hasuaaoro-nayrosuil incmumym npasa

im. krsss Boaogumupa Beauxozo

Kuis, Ykpaina

KPHUMIHOMETPHYHHU AHAAI3 TPHHHATHOCTI KOPYTILIT
TA YMOB ®OPMYBAHHS LITHA KOPYITLIMHOI TOCAYTH

AHoTaNisA. Abconomuo 6ci nposgu Kopynyii hopmanbHo 06yMOoBII0I0MbCI 0eiaHMHOI0 NO-
8€0IHKOI0 0Cih, KOMpPI MOXCYMb Oymu 8i0HeceHi 00 cyO €KMie KOPYNYILHUX NPABONOPYULEHD.
YV moii oce uac, 6 meopemuunomy Konmexcmi HeOOCMAMHLO OOCTIONHCEHUM 3ATUUAEMbCA
NUMAHHA NPO Mme, YOMY JC 00U 30IUCHIONOMb KOPYRYIUHUL 310YUH, He OUBTAYUCH HA OUesUO-
HUll 3a2anbHOMI00CHKUll 0cy0 Kopynyii ma kopynyiouepis. Tomy ocnosna mema pobomu no-
J2A€ Y KPUMIHOMEMPUYHOMY AHANI3] NPUIHAMHOCIMI KOpYNYii ma ymo8 hopmysanHs yiHu
Kopynyiunoi nocayau. Jlocsienymu nocmasieHol memu 003601U1U Memoou munoio2izayii ma
KPUMIHOMEMPULHO20 MOOeN08ans. Becmarnoeneno, wjo kodichiti kamezopii depaicagux cayic-
0061168 KOPeCnoOHOY€E NeGHULL PIBeHb OUCYUNTIHU MA BION0GIOAILHOCII, WO 8ION0BIOAE 8ANC-
aueocmi QyHKYil, AKi BUKOHYIOMb CLYAHCO08YI 8i0N0BIOHOI Kame2opil, i pusukam Henpago-
MIPHO20 YXUNeHH 8I0 GUKOHANHA HUMU YUX QYHKYIU. B pobomi susnayeno ymosu npuiinam-
HOCMI KOpYnyii — yMo8, 3a HAAGHOCMI AKUX, 810N08IOHA Oe8iAHMHA NO8edinKa 3i écima ii
pusuKamu, cmae npueadaugol0 6 04ax nomenyitino2o cyo ekma KOpynyiuno2o 3104uny.
Haiisasicnusiuioro ymoeorw nputinamuocmi KopynyiiHoi mooeni nogedinku 0 0codu, AKd
HA0A€e HenpPAGOMIPHY KOPYNYIUHY U200y, Oy0e me, wo ys 6u200d 3a C80€I0 YIHOI | YIHHICIIO
0yOe nepesuwysamu, 30Kpema, 4ac, GUMpPAdenutl Her Ha OMPUMAHHSA NYONIUHOI nocayeu
KOPYNYIUHUM YUHOM, GIONOGIOHI pusuKy mowo. Y motu dice uac, 8i0n08ioHa NPUIHAMHICMb
KOpynyiinoi mooeni nogediHKu 0 0cobu, Wo NPUUMAE HenpasoMIpHy KOPYRYIHY U200V,
OyOe KoHcmamysamucs 3a8xcou, KO ys ueo0a 0opigniogamume ado i nepesuuyysamume
i1 kopynyitini ouikysauHa. Pazom 3 mum, kamezopis «KopynyitiHe o4iKy8aHHsA» 00380J5€E, 3
00H020 OOKY, GU3HAYUMU MHOICUHHI 3AKOHOMIPDHOCMI (QOPMYSAHHS YIHU KOPYNYIUHOT no-
cayeu, a, 3 inuoz2o — po3pooumu 0i€gy aHMuUKOPpYNYitiHy 102iKy, Wo 3acmoco8y8amumembCs
depoicasoio y npoyeci 3anobieanns ma npomudii kopynyii. Bci 0ii depocasu ma opeanie
0epotcagHol 81a0u NOBUHHI OYMU CUCTIEMHUMU, CKOOPOUHOBAHUMU HA OO0CACHEeHHS OOHIEl
Memu. 3a3HaueHi HanpsamMu MOOePHI3ayii AaHMUKOPYNYIIHOL NOAIMUKU HA QePAHCAGHIU CLYHCOI,
AKI 6Y0ymb NOZUMUBHO 8NAUBAMU HA i1 OIANbHICMb.

Kurouosi ciioBa: xopymiiliHa MoBeIiHKa, KOPYIIIITHAN TTOIaTOK, HEIIPaBOMipHa BUTO/IA, IIPH-
WHSITHICTH KOPYIILIT, pO3ryIl KOpyIiii, Xxadap, 1iHa KOpyHLiiHOT OCIyTH.
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CRIMINOMETRIC ANALYSIS OF CORRUPTION PERMISSIVENESS
AND CONDITIONS OF PRICING IN CORRUPT SERVICES

Abstract. A/l manifestations of corruption with no exceptions are formally conditioned by
the deviant behaviour of individuals, who may be attributed to the entities of corruption of-
fences. At the same time, in the theoretical context, the issue of the reason why people commit
corruption crimes remains under-researched, regardless of observed universal condemnation
of corruption and corrupt officials. Therefore, the main purpose of the paper is forensic
analysis of the acceptability of corruption and the conditions for the formation of corruption
services cost. Methods of typology and forensic modelling allowed achieving of the purpose.
It has been established that each category of civil servants corresponds to a certain level of
discipline and responsibility that, in its turn, corresponds to the importance of the functions
performed by employees of the relevant category and the risks of misuse of these functions.
The article has defined conditions of corruption permissiveness — the conditions under which
the corresponding deviant behaviour with all its attendant risks becomes attractive in the
minds of potential entities of corruption crimes. The most important condition for permissive-
ness of corrupt behaviour for a person providing unlawful corrupt benefit will be the fact that
this benefit by its cost and value will exceed, in particular, the time spent by him or her to
receive a public service in a corrupt way, associated risks, etc. At the same time, permissive-
ness of corrupt behaviour for a person accepting unlawful corruption benefit will always be
stated if this benefit will be equal to or will exceed his or her corrupt expectations. However,
the category “corruption waiting” allows, on the one hand, to identify multiple patterns of
corrupt services’ pricing, and on the other hand, to develop efficient anti-corruption logic
applied by the government in the process of preventing and combating corruption. All actions
of a state and governing bodies should be systemic, coordinated to achieve one goal. The
Jfocuses on modernisation of anticorruption policy in the civil service, which will positively
influence its activity, have been determined.

Keywords: acceptability of corruption, bribe, corruption behaviour, corruption tax, improper
benefit, price of corruption services, rampant corruption.

INTRODUCTION

After the cold war the attention of the world was attracted by the issues of pre-
vention and overcome corruption that is considered by scientists as tenacious and
always relevant problem, which penetrates all areas of human life activity [1].
Along with this, the end of the cold war conditioned the beginning of the period
of terrible chaos in many countries. In them, as the Australian scientist adjunct
professor John McFarlane noted, good governance was replaced with anarchy
(states of former Soviet Union and former Yugoslavia), intercommunal harmony
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was destroyed by ethnic conflicts and genocidal acts (Ruanda and Bosnia), social
balance was mutilated by increasing level of unemployment and impoverishment
(Indonesia and Salvador), religious and cultural divisions that led to extreme vio-
lence (Alger and India), etc. [2]. In this, it is worth stressing that the end of the
cold war and mentioned consequences are closely related to corruption — they are
conditioned or/and deepened by it. Moreover, destructive impact of corruption is
manifested not only in destabilised states (in which there are social and economic,
political and other crisis phenomena) because corruption is extremely aggressive
economic crime that has numerous manifestations [3] and influence in a parasite
way in all governments, governing bodies, enterprises, charities and citizens all
over the world. Corruption and its consequences indirectly threaten democracy
and make society anxious, harm economy, conditioned exhaustive inefficiency,
steal money from financial support and provision of basic social services [4;5].
That is, character of threaten of corruption to the world is analogic to threaten of
nuclear war, which was expected in the period of the confrontation between the
United States and the former USSR. In this, mentioned comparison of corruption
consequences and nuclear war is not exaggeration of corruption significance. De-
structive influence of corruption on quality of a human life, on the integrity and
viability of the existing world order, does not cause serious doubts. In addition, the
role of corruption should not be ignored also in genocides, wars, military conflicts
that potentially may be carried out using nuclear weapon (given that quite corrup-
tive states possess nuclear weapon).

Unfortunately, in Europe and in the world Ukraine is very corruptive state. In the
rating of corruption Transparency International in 2017, Ukraine was ranked 130 to-
gether with Sierra Leone, Myanmar, Iran and the Gambia. At the same time, Azerbaijan,
Kazakhstan and Moldova ranked 122th, Armenia was 107, Belarus and Georgia — 68
and 46 respectively, Latvia and Lithuania — 40 and 38 respectively, Poland — 36, New
Zealand — 1. All this demonstrates that modern implementation of the state anticorrup-
tion police in Ukraine is ineffective, interfered by solid corruption relations. Moreover,
it is obviously ineffective to increase the amount of anti-corruption legislation in Ukraine
today (that causes inflation of legislation) and cultivation of anticorruption governing
bodies (condition respective institutional inflation). Also, among basic reasons of insuf-
ficiency of the state anticorruption policy and the failure of Ukraine (as well as many
other post-Soviet states) to prevent and counteract corruption, there are, first of all, the
lack of sufficient political will of the heads of state bodies, the inconsistency of the
level of anti-corruption culture in society, and ignorance of actual developments of
scientists-criminologists within the framework of the theory of corruption and anti-
corruption activities by all subjects of anti-corruption activity. The additional problem
is insufficient objectivity of theoretical understanding by academic circles and practis-
ing lawyers about the nature of corruption and its impact.
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It is worth to note that corruption (within the general model of understanding thin
phenomenon) means the phenomenon that is objectified through deformation of the
established order of requesting-granting-receiving of public goods or attempts to in-
violate this order, which are practically conditioned by deviant (in legal and/or social
contexts) acts that are carried out by:

(1) a person who has power and influence (as a result of a certain position in public
or municipal service or plays a special role in life of society) abuses this power and
influence in exchange for items and/or services that satisfy its private interest or the
interest of certain groups of people who are under its unlawful intercession;

(2) a person who wants to gain goods for himself/herself or third parties (also, to
take someone’s goods) offering (and also giving) improper corruption benefit in order
to obtain the appropriate goods to a person who has the power and/or possesses the
appropriate real influence;

(3) a person who contributes to active or passive actions of corruption practice [6].

So, corruption is the phenomenon that is caused by a certain deviant behaviour of
individuals that distorts the practical appearance of the primacy of public interest over
the private, distorting the existing balance of these interests.

For today, scientists-criminologists, anticorruption organisations and states, the
world community have developed certain minimum standards for the prevention and
counteraction of corruption, which enhance the reality of the criminal responsibility
for criminal acts of corruption. However, given the experience of Ukraine and many
other states, it can be seen that each anticorruption act is usually characterised of a
short-term effect, it is gradually depreciating, and eventually “oxidized” and “dies”
[7-9]. That is why it is possible to admit that distorting the primacy of public interest
over the private is virtually inevitable in human society. Along with this, the corruption
perceptions rating Transparency International for each year demonstrates as if differ-
ent information: corruption motive is important in choosing a person’s behaviour
model, however, this “importance” in different countries varies. Given that, there is
the logical question: does the level of corruption perception vary in different countries,
or in different countries, people are limited to committing corruption differently (in
some — in an effective way, and in others to a lesser extent)? In our opinion, objective
result, in this case, depends on the state that quickly responds to human adaptation to
anticorruption conditions (in order to commit corruption crimes in these conditions in
a more “perfect” and “actual” way) and effectively counteract the possible deviation
of society in the appropriate direction [10-11].

Therefore, in theoretical and practical contexts, the question of why precisely the
criminal corruption behaviour, despite the numerous risks for participants in corruption
relations, is more acceptable than the opposite to it — prosocial? While finding answer
to this question, it is necessary to find out the social and legal essence of the accept-
@
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ability of corruption actions for participants of corruption relations, which can be ex-
pressed in the corresponding formula.

1. MATERIALS AND METHODS

In accordance with the purpose and objectives of this study, the totality of general
science and special methods, as well as means of scientific cognition (in particular,
systematic method, systematic and structural analysis, typology and forensic model-
ling) were used; they allowed analysing comprehensively the problems of corruption
theory in the part of the conceptualisation of the logic of acceptability of a corruption
behaviour model, which has a direct connection with the cost of unlawful benefits
and its acceptability.

It is necessary to select the following points for detailed analysis:

— The notion “corruption” is complicated, multi-layered, systematically organised
social phenomenon that combines different components: administrative, political, eco-
nomic, legal, social, moral and ethical;

— Corruption is the negative social phenomenon that constantly and actively influ-
ences on consciousness of citizens, their personal view, forms mercenary amoral values,
sets corruption subculture in society, destroys social relations, decreases resources and
undermines the credibility of the state;

— Corruption covers higher (elite), middle and low levels of public administration,
penetrating all spheres and subsystems of public life, violates rules, affects the interests
of all social groups and layers of society, policy, economy, social sphere, culture;

— Corruption can be political, economic, administrative and mundane, can occur
in an organised or spontaneous way;

— Corruption has created corruption ethics, which has become an alternative to
moral and ethical standards in Ukraine.

Using the method of analysis, it has been established that one of the most significant
factors in overcoming corruption is the attitude of the population to this problem. Ac-
cording to the results of research conducted in Ukraine in recent years, more than half
of the population is inclined to commit corruption offences if this can contribute to
solving the problem. In addition, a significant part of the population, given the lack of
relevant knowledge, does not classify certain behaviours as corruption, while recognis-
ing the discrepancy of such behaviours with the norms of morality or professional
ethics. Provided effective explanatory work the population can change the attitude to-
wards such practice as an unacceptable corruption, and thus, the anti-corruption poten-
tial of society will increase significantly.

2. RESULTS AND DISCUSSION

2.1 Acceptability of corruption for a provider of unlawful corruption benefits

Using corruption, parties of corruptive relations (within the basic model of respec-
tive relations, these parties are the one who provides unlawful corruption benefit and
the one who receives this benefit in exchange for given promised goods) achieve cer-
L ]
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tain goods, often inaccessible in non-corruption relations (at all or in the extent nec-
essary for the parties of these relations). In this regard S.V. Lavrenko notes that the
special literature distinguishes scientific positions, which argue that corrupt officials,
as participants in the relevant relationship, receive from these relations “benefits in
the form of material rewards for corrupt “behaviour”. Persons who provide illegal
reward to officials also receive access to any resources, exemption from liability
for their offences, etc. in exchange for the benefit. In such way, for this category of
people, corruption is an absolute blessing” [12], though for society the phenomenon
remains nominally negative social and economic and legal phenomenon. IV Pigo-
lenko also draws attention to the same fact, emphasising that not all citizens consider
corruption to be a negative phenomenon. Most citizens (first of all entrepreneurs)
think that “corruption gives an opportunity to do business and bribes can be called
equivalent price for speeding up processing of the case or solving other issues. Often
both sides of corruption act are ready for mutually beneficial contracts” [13-14]. At
the same time, it would be possible to suppose that the conditionally positive effect
of corruption is a consequence of corrupting the state: people enter corruption rela-
tions as an effective means of optimal participation in society, since the participation
of these people in social processes (that is, a complete manifestation of people in so-
ciety) is impossible without a corruption component due to the corruptions of society
itself. However, this conclusion is only partially fair. If for some people corruption
relations are a “desperate” means by which a person is trying to obtain the necessary
good, and without it (without corruption) cannot obtain the good or receive it in the
necessary time, to the extent necessary (for example, recently, the urgent receipt of
an international passport in many cities of Ukraine due to high demand for them,
caused by the so-called “visa-free travel to Europe”, was actually carried out either
in weeks or months from the date of filing the application; earlier it was possible but
only when the applicant persistently filled numerous applications to the authorities
and made daily phone calls to the migration service that can be estimates as obvi-
ous corruption risk), then for other people corruption relations is a reflection of their
basic life and survival strategies interact in society.

Cases when a person commits corruption acts to gain a necessary good because
optimal achievement of this good is complicated by corruption component (that means
a person can achieve a good without corruption, but having wasted another resource,
mainly time, physical strength, etc.) may be described as follows (formula 1 that deter-
mines subjective favour of corruption opportuneness for a person who provides unlaw-
ful corruption benefits):

—CC_j4—
RB = (NB LA-CD

x 100 %) x ThCD M
Wherein
RB — a good achieved using corruption; NB — a necessary good; CC — corruptive
complication; LA — lawful actions in order to gain a good (if they were accompanied

27



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 2, 2019

by corrupt acts); CD — corruption solution; 7hCD — threat to be caught; ¢ — time spent
to achieve a goal.

In this, it is needed to pay attention to the fact that a potential participant in corrup-
tion relations (mainly one who gives unlawful corruption benefits, a corrupt intermedi-
ary), determining the likelihood of a possible corrupt act, will be guided by the criteria
of rational efficiency of a corruption solution, determined by economic justification of
benefit achieved through corruption — profitability of the good. At the same time, it is
wrong to deny that in practical reality there are cases when a person tries to gain a good
through corruption, despite the fact that its optimal achievement is devoid of corruption
component (in other words, a person can attain a good that he needs without resorting
to corrupt practices), but a corrupt decision even more optimises the process of achiev-
ing this benefit. Practical demand for this behaviour, in our view, is due to:

(1) Legal nihilism and guidance by self-centred idea of world outlook (and com-
prehension within the framework of this idea of social relations);

(2) Dynamics, competitive character of socio-economic relations, considering which
people (by virtue of their psychophysiological nature) strive for increasing dynamics
of achievement of necessary good to maximum extent possible.

2.2 Acceptability of corruption for a recipient of unlawful corruption benefit

For the recipient of unlawful corruption benefits (for example, a bribe-taker) this
unlawful benefit will be acceptable in each specific case if it meets his/her criminal
mercantile expectations (or exceeds those expectations). This leads to the fact that
for a recipient of unlawful corruption benefit acceptability (efficiency) of a bribe is
subjective category that in a certain way is corrected by numerous conditions, in
particular:

(1) By objective conditions of administrative powers of a person, who has an op-
portunity to provide goods through corruption, and by boundaries of his/her influence,
his/her position in society, the presence of appropriate “competitors” (those who provide
similar public services in exchange for a bribe or without such a bribe), etc.;

(2) By objective economic opportunities of a person, who is empowered to provide
goods through corruption, and by a character of his/her subjective evaluation of these
opportunities;

(3) By model a corrupter chose on the basis of its activity;

(4) By character of a service (good) that is provided in exchange for obtained un-
lawful corruption benefit.

Exactly these conditions of the acceptability of unlawful corruption benefit are col-
lectively determinative in the formation of the cost of this benefit, and also they are the
important circumstance that can be used in anticorruption activity of a state as a lever
to support normative behaviour in society.

Impact of self-esteem on the cost of corruption service. Objective conditions of
administrative power of a person, who has an opportunity to provide goods through
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corruption boundaries of his/her influence, etc. influence on not only the degree of
criminal confidence of a person, but also his/her self-esteem, influence of which on a
cost of corruption service is difficult to underestimate. Therefore, taking into account
mentioned conditions of cost correction and Formula 1, the following hypothesis may
be put forward:

Hypothesis 1. On impact of self-esteem of a potential corruptor on likelihood of his
involvement in corruption: The higher a person (who is able to provide goods through
corruption) will assess his/her own importance in society, the higher a cost of a corrupt
service that it will be willing to provide.

It follows from the hypothesis that for a person with high assessment of own im-
portance in society the unlawful corruption profit will be equal to a cost of service (or
exceed a cost); but in this case some possibilities are not taken into account, for ex-
ample, objective cost of being caught on committing corruption act, etc.). In this regard,
increasing importance of a person in society, who has an opportunity to provide goods
through corruption, increases minimum cost of corruption service, which a person may
agree to provide, and the contingent of persons capable of providing the corresponding
unlawful benefit will be reduced to the same extent. Preventing corruption in the state
in such way, it is possible to achieve only the following practical effect:

1. The scope of corruption in the state will be markedly reduced. This can be ex-
plained by the fact that under such terms, a number of persons involved in corruptive
relations will decrease because of high cost of participation in these relations.

2. Influence of corruption in a state will depend on parallel increase of influence of
oligarchic clans on state and processes in society. It is important to take into account
that the rate of increase of clan influence will indirectly depends on the following two
circumstances:

(1) On the rate of reduction of the number of persons capable of participating in
corruption relations, which causes the monopoly on participation in corruption relations;

(2) On real ability of public authorities to counteract the corruptive of the clan influ-
ence on the state and on state bodies.

At the same time, it is important also to take into account that most often public
authorities are unable to counteract corruptive clan influence because of various reasons.
That is why, this and similar models of corruption preventing (for example, increasing
the severity of criminal liability, provided that there is selective justice in the state, etc.)
often condition an increase in the influence of oligarchic clans in the state, which use
the criminal law and administrative legal system in their own interests. Moreover, the
following should be emphasised: persons with high assessment of own importance in
society, who have an opportunity to provide goods through corruption, will themselves
be interested in monopolizing participation in corruption relations, because this, among
other things, will “cleanse” the mass of people, who have a potential to provide unlaw-
ful corruptive benefits, from “unreliable” elements. In such way, monopolization of
participation in corruptive relations provides safety of a corrupter, decreases its anxiety
@
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concerning possible disclosure of respective criminal activity and satisfies his/her self-
esteem by interaction with persons who factually possess a state.

However, presented hypothesis 1 allows concluding about the following: assessment
of own importance in society of a person, who has an opportunity to provide goods
through corruption, is the important factor of corruption preventing if anticorruption
strategy of a state includes transparent means of increasing a number of persons who
provide the same good. Increasing competition among individuals who have the op-
portunity to provide similar goods through corruption will result in a lower average cost
for the corresponding corrupt service, which will result in dissonance between the re-
quirements of a potential corruptor on the cost of corrupt services and its actual value.
So, it can be concluded that success of increasing of competition among persons who
have the opportunity to provide similar goods through corruption will be observed when
in reality there will be a dissonance of the corresponding requirements and opportuni-
ties, provided that the assessment of their own importance in the society of the consid-
ered persons will not decrease (or decrease slightly, but not reaching the limits of the
acceptability of the actual cost of corrupt service that they are able to provide).

Impact of objective opportunities and their assessment on a cost of corruption
service. It is obvious that the lowest limit of a cost of a corruption service by a person,
who has an opportunity to provide it, depends on not only person’s assessment of own
importance in society but also on his/her financial (in general, material) capacity. It is
undoubtedly that acceptable cost of unlawful corruptive benefit for the same public
service will not be estimated equally by two persons who hold the same post and posi-
tions in society, but are unequal in their material capabilities. This can be explained by
the fact that amounts, character and value of person possessions determine signifi-
cantly a person’s critical reflection on the value of the objects and services he/she deals
with. Value of any service or thing is dependent evaluative category, and a cost of these
services and things are objectively expressed result of dependent evaluative judgments
of a person that determines the appropriate cost.

In view of the foregoing, it would be possible to assume the following: (1) based
on the theory of rational choice, individuals, who are not financially capable, are inclined
to corruption behavior; (2) improvement of well-being of individuals, who have the
opportunity to provide goods through corruption, will help eradicate corruption or in-
crease the minimum cost of corrupt service, which can potentially lead to a reduction
in the extent of corruption in the state (analysis of special scientific developments of
scientists [ 15] demonstrates that this opinion finds support among many legal scholars).
However, this conclusion is impossible to consider fully compelling and complete.

Firstly, anticorruption strategy of improving well-being of this category of indi-
viduals will condition the same result as increasing of their significance in society —
a monopoly on participation in corruptive relations of elite that will lead to increasing
of significance and influence of oligarchic clans in the state. Moreover, improving
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well-being of individuals, who have an opportunity to provide goods through corrup-
tion, by wage increases should not be associated with that these individuals at once
develop a sharp rejection of corruption behaviour (but it is expediently to consider that
decent wage and presence of necessary social guarantees in a certain way contribute
to waning interest in corruptive activity [16]). In particular, in this regard E.S. Mol-
dovan defence the thought that given the low wage and weak social guarantees persons,
who perform functions of the state, are not able to adequately secure themselves and
their families and therefore often resort to illegal ways to “replenish” their personal
budget [16].

Secondly, it is worth remembering that value of something is dependent and evalu-
ative category. Dependence of the category manifests in determination of value judg-
ments by internal and external factors, so by psychological nature of a human, intel-
lectual and moral features of a personality, his/her experience of interaction with soci-
ety, the society influence on him/her. It follows from this that in the future the
anticorruption strategy for improving the well-being of this category of people:

(1) will not have tangible boundaries, as increasing the financial capacity of a per-
son, more often, increases the level of its requirements for quality of life, which ulti-
mately exceeds the possibilities (this fact is one of the answers to the question why
highest state officials possessing multimillion, and sometimes multibillion-dollar wealth,
are also prone to corruption practices, the same as civil servants of the lower categories);

(2) will be assessed as definitely unfair strategy.

In the context of foregoing and taking into account the essence of corruption in
public sector, it is important to pay attention to the fact that each category of state of-
ficials corresponds to a certain level of discipline and responsibility that correlates with
importance of functions performed by employees of the relevant category and the risks
of improper avoidance of these functions. It is worth noting that a risk of non-fulfillment
of functions by a person, given the corruption motive, increases with the degree of
latitude and significance of powers that are given to a person for the implementation of
these functions. In this regard, the following state officials of [-IV categories are very
illustrative:

1. Officials while performing their functions become witnesses of “significant
money masses” as a budget of a state institution, economic operations of a state body,
etc. This experience to a different extent (depending on a measure of psychic health,
mental development and a degree of morality of an employee) can: negatively affect
the employee’s assessment of a value of certain things, services, and his/her own well-
being; cause a sense of dissatisfaction with a quality of own life, a problem of raising
the level of which an employee can solve (in particular, in the absence of critical think-
ing) due to involvement in corruption activities. At the same time, the depreciating
effect of “significant money masses” conditions also the level of the lowest cost of a
corruption service that a respective employee is ready to provide. Along with this, in
@
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the above-mentioned conditions, a cost of a corrupt service offered to employees will
be lower than that which could be considered acceptable to him in full, which can be
explained by the atrophy of adequacy of judgments of a respective employee.

2. Officials while performing their functions interact with representatives of upper
class of society, part of which makes contact with officials in order to provide unlawful
corruptive benefit in exchange for some goods they are empowered to provide. In this,
individuals who provide unlawful exchange possessing a massive capital, are able to
provide employees with the benefits of participating in corruption relationships that
objectively exceed their expectations. In this regard, own financial capacity is depreci-
ated because of certain economic operations in a state body, which are witnessed by an
official, is perceived inadequately and is not a proper barrier to engaging in corruption,
which allows them to improve their own well-being.

Impact of activity of a corruptor on a corruptive service. In practical activity
“systematic corruptors” can require lesser cost for a corruption service than “unsystem-
atic”, so-called “impulsive corruptors”, who commit corruptive offences only in re-
sponse to significant unlawful benefit proposed to them. This can be explained by the
fact that an impulse to a corruption act of a person for whom corruption activity for one
reason or another is unusual, “goes a long journey” overcoming inner barriers (first of
all, ethic barriers and barriers of fear caused by the possibility to be caught) that block
this impulse. Speaking allegorically, the following can be noted:

(1) alength of a journey and a height of barriers (and their number), which the cor-
ruption impulse has to overcome, forms a cost of a good that a respective individual is
ready to provide for unlawful benefit;

(2) each time, corrupt impulse passing through the barriers gradually destroys them,
making the process of achieving a goal more confident and fleeting.

The frequency of committing a corruption act by a person, reduces its level anxiety
over the deviant act, dissipates fear of a violation of “taboo” (along with an increase in
criminal confidence in own impunity and the admissibility of unlawful actions of the
corresponding form). Therefore, it is possible to admit that acceptability of corrupt
behaviour for a recipient of unlawful benefit will increase each time when an experience
of corruption activity enlarges, and a cost of a bribe will decrease along with frequen-
cy of committing a corruption act that are corrected by objective indicators:

(1) the level of competitiveness among corruptions of a relevant type;

(2) the level of an average cost of unlawful corruptive benefit provided for ana-
logic goods.

Impact of complexity of the process of providing a corruption service on its cost.
In reality, a cost of unlawful benefit also reflects complexity of a service that a corrup-
tor provides. In this meaning, significant factors are not only risks of being caught which
are directly related to the activity of providing a respective good through corruption by
an authorised person, but also expenses of a recipient of unlawful benefit associated
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with provision of s respective good (with the exception of the above “corrupt tax™), —
“production costs. Accordingly, for a recipient of unlawful corruption benefit a cost
will be acceptable if it with the exception of all “production costs”, as well as other
mandatory payments (in particular, “corrupt tax”), will satisfy the corruption interest
of the person concerned.

CONCLUSIONS

Corrupt behaviour can be sufficiently comprehended in the context of the theory of
rational choice, although the peculiarity of this deviant behaviour indicates that it is
not fully rational. It is obvious given that in the case of disclosure of facts of com-
mission of corruption offenses and recognition of relevant persons as subjects of cor-
ruption crimes, these criminals may be exposed to the corresponding negative effect
of criminal liability. However, the dynamics of the spread of corruption and its scope
indicate that the corruption model of behaviour, in contrast to the pro-social one, is
more acceptable to a wider range of people. That is exactly why determination of the
complex of conditions of acceptability of corruption for all participants of corrupt
behaviour allows correction to a necessary extent of means to implement the state
anticorruption policy by directing them to decrease the level of quality of mentioned
conditions. Along with this, it is worth remembering that a certain harmony of con-
ditions of acceptability of corruption is defined by clear patterns, violation of which
will not necessarily lead to a decrease in the acceptability of corruption, but may lead
to a reformatting of a range of potential participants in corruption relations, as well
as forms of corruption in practice. Thus, the strategy of implementation of the anti-
corruption policy should be based on the objective forecast of all possible scenarios
of a transformation of the conditions of acceptability of corruption after committing
destructive influence on them by entities of anticorruption activity.
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MOCHUAEHHSA POAI CYIOBOI INAKH BAAJH,
AK BIAITOBIAb BUMOT'AM YACY

Anorauis. Co0200Hi Kpaina nemodiciusa 6e3 cKiaoHol cucmemu opeamis 0epircagrol 61a0u.
Heszesaorcarouu na pisnomanimuicmo yinet, sKi cmosmo nepeo 0epaicasoro, 8i0n08ioalbHiCmb 3d
iX docscHeHHs edcumyb K Ha 8Cill 0epicasi 8 YoMy, MAaK i Ha KONCHIU CIMPYKMYpi MexaHizmy
oeporcasu okpemo. OOHUM 3 MAKUX BAAHCTUBUX MEXAHIZMIB, 3a OONOMO20I0 K020 0epiHcasa Gu-
KOHY€ c80i (hynryii, € cyoosa énada. Tomy ocHoéHa mema pobomu NONA2AE Y AHANIZE poii cyoo-
601 2inKku 61a0U ma U3HaAYeHHi i micys 6 cyyacHitl cucmemi nodiny eraou. /s peanizayii no-
cmaenenoi memu, agmopamu Oyiu GUKOPUCMAaHi meopemuyini Memoou, sAKi 003601UlU 6U3HA-
YUmu, Wo HACKIOY8AHHA 3apyOIdNCHUX MoOenell CYO0080i 81adu He 3A8AHCOU € NPABUTLHUM.
OcKinvbku HeoOXIOHO 6paxo8yeamu 0CoOIUBOCMI NPABOBOT Ma cy0080i cucmem Ne6HUX Kpaiw.
Ha pisni misgxcnapoonux 002080pis i 3a2a1bHOEBPONEUCHKUX CINAHOAPMIE 8USHAYEHT Julle 3d-
2AIbHI NPUHYUNU, SKUM NOBUHHI 6I0N0GI0amu Cy008i Op2aHu KONICHOT €6PONENCbKOL Kpainu, ma
3a80aHHs Ul Memd, IKi NOCMAGIeHi neped cyoamu 8 Cyyachill 0eMOKpamuyniu kpaini. Aemop
3a3Hayace, wWo NPomA2OM OCMAanHix decamuiims oepoicasu €sponelicbkoco Cotosy He 3a3na-
sanu 6y0b-AKUX 8AHCKUX NOMPACIHD, 30AMHUX KAPOUHATLHO BNIUHYMU HA NIAHOMIpHE Ui CHO-
KiliHe e8onoyioHy8ants cy0osux cucmem. Le 0ano moocnusicmo kpainam €C npu onmumizayii
pobomu c60ix cy0osuUx op2amis ypaxogysamu He minbku HympiuiHbo0epcasni nompedu, a i
3a6e3neyumu MOXCIUBICIb CRIBPOOIMHUYMSEA CYOi6 PI3HUX KpaiH Midc coboro. B pobomi makoosc
PO3IAHYIMO RUMAHHS Wo00 6ubopy ma eionogioanvrnocmi cyooie. Bcmanosneno, wo cucmema
6ubOOpy cy00is Hedockonana. Bussneno, wo kap’'epa cyooi modice Oymu npunumnena npu 0ocse-
HeHHI NeHCINIHO20 BIKY, Yepe3 NCUXo@izuunull cman cyo0oi ma yepes GUUHEeHHs Cepluo3H020 OUC-
yunainaproeo euunky. Takoowc icHye cy00iscoKuil IMniuMenm, Kuil npedcmasisie coboro 0yxice
CKIIAOHY Npoyedypy 3 CepUOHUMU 2aPaAHMIAMU, AKI 3aXUlarms cyoor 8i0 HeOOTPYHMOBAHUX
oiu. B pobomi eusnaueno, ujo npoyedypa imniumenmy 0o cy00ie 3acmocogysandacs dyice pioko,
i minvKu 8 gioHoweHHi hedepanvrux cyodis. Y kpainax konmunenmanvioi €eponu 3a3euyail
BCMAHOBIIOEMBCI BIKOBA MeMNCd, NICSL O0CACHEHHS AKOL, CYy00s YU THWUL YUHOBHUK CYO0B80T
610U AGMOMAMUYHO 6UXOOUMb Y GI0CMABKY. Buchosku, saki euniueaoms 3 0aHO20 AHANI3Y,
c8iduams npo 3pOCMAHHs Poili CYO0B0I 81a0U, KA CNPUSE 3AKOHHOCI | NPABONOPAOKY.

KuouoBi cjioBa: npaBocynis, CyaoBUN KOpITyc, BUOOPIIi, MOMITHYHI yIog00aHHI, Cyl0Ba
eTHKa.
Boris A. Barabash

Ukrainian League of Industrialists and Entreprencurs

Kyiv, Ukraine

STRENGTHENING OF THE ROLE OF JUDICIAL BRANCH
OF POWER AS A RESPONSE TO REQUIREMENTS OF TIME

Abstract. A modern country is impossible without a complicated system of state authorities.
Despite variety of purposes of a state, responsibility for their achievement is on a state in gen-
eral and on each structure of state mechanism. One of such important mechanisms, using which
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a state performs its functions, is judicial power. That is why the main purpose of the article is
to analyse the role of judicial branch of power and to determine its place in the modern system
of separation of power. To implement this purpose, the authors used theoretical methods, which
allowed to determined that imitation of foreign models of the judicial power is not always cor-
rect. Since it is necessary to take into account peculiarities of legal and judicial systems of
certain countries. On the level of international treaties and pan-European standards, only
general principles to which judicial bodies of each European country should correspond, and
tasks and purpose set before the courts in a modern democratic country have been determined.
The author notes that in recent decades, state of the European Union have not undergone any
serious shocks that could drastically affect the systematic and calm evolution of judicial systems.
This gave an opportunity to the EU countries when optimizing the work of their judicial au-
thorities to take into account not only domestic needs but also ensure the possibility of coop-
eration between courts of different countries. The paper also analyses the issue concerning a
choice and responsibility of judges. It has been determined that the system of judge choosing is
very imperfect. It has been revealed that judge's carrier can be terminated upon reaching the
retirement age, due to the psychophysical condition of a judge and because of a serious disci-
plinary act. Also, there is judge impeachment, which is a very complicated procedure with seri-
ous guarantees that protect a judge from groundless actions. The paper determines that a
procedure of impeachment has been used very rarely and only in relation to federal judges. In
continental Europe, usually the age limit is set, after which the judge or other official of the
Judicial power automatically resigns. Conclusions following this analysis demonstrate strength-
ening role of judicial power that contributes to law and order.

Keywords: justice, judiciary, voters, political affiliations, judicial ethics.

INTRODUCTION

In modern context of development of civilisation, the role of judicial power signifi-
cantly strengthens. This is caused by the special and peculiar place of judicial power
in the general system of separation of power. Strengthening of the role of executive
power may lead to that it usurps all branches of powers. The only effective mecha-
nism that can resist to these tendencies is the mechanism of judicial system.

The strategy of development of judicial system in Ukraine (hereinafter referred to
as the Strategy) is one of the stages to implement the Strategic plan (SP) of development
of judicial power of Ukraine adopted by the XI Congress of Judges of Ukraine, which
is the supreme body of judicial self-government. This Strategy is built on strategic goals
determined in the SP and at the same time it determines more specific methods, outcome
and impact of actions planned.

Adopted in the period of social and political changes, the Strategy is the respond
to requirements of new time, striving of Ukrainian judiciary and society for reforming,
improvement of quality of services of judicial system, adherence to European standards
and approximation to best practices in the administration of justice. In addition, the
Strategy reflects the need of society in strengthening independency, accountability and
transparency of the judiciary, and at the same time provides for more active cooperation
of the judicial system with the legislative and other branches of government. Reform
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of judicial system is also necessary precondition to consolidate all efforts towards Eu-
ropean integration including the implementation of the Agreement on association and
free trade agreement, visa facilitation and other measures in partnership with the Euro-
pean Union.

The implementation of provisions of the Conception of judicial reform of 1992 gave
the opportunity to move towards the development of the judicial system and the prin-
ciples of its functioning: legal consolidation of the independence of judicial power and
main principles of its performing, the high status of a judge, his/her special material
and social position, implementation of principles of territoriality and specialisation in
building the judicial system, development of mechanisms of election and dismissal of
judges; self-governing institutes of judiciary have been foreseen and formed; the State
Judicial Administration of Ukraine has been created; procedure legislation has been
amended, appellate and cassation review of court decisions was introduced; state al-
locations for the administration of justice gradually increase; some courts have received
new premises and money for repairing existing ones; many other measures aimed at
improving the material, technical, financial, information and organisational support of
judicial activity have been used.

In the process of article writing, the author used writings of modern legal scholars.
In particular, R. Lorch and L. Friedman. Also, the material of the European Court of
Human Rights, the USA, France, Germany constitutions were used.

The purpose of the article is studying the role and significance of the judicial branch
of power at the modern stage of society development.

1. MATERIALS AND METHODS

Correctly organised system of judges is one of the guarantees of fair and efficient
justice. The author used different theoretical methods. Using analysis method, it has
been determined that each country has its own version of building a system of in-
stances and reviewing court decisions. Each version is conditioned by the necessity
to achieve the optimal correlation between two requirements:

1) Justice of court decision — the system of judicial instances should ultimately
ensure the legality and fairness of the court decision in the case;

2) the availability and timeliness of a court decision — the system of judicial in-
stances should not be too large, since their passage would be very expensive and unaf-
fordable for parties; a final judgement should be rendered as soon as possible in order
to ensure certainty on controversial legal relationships in time (uncertainty has a nega-
tive moral and economic impact on the participants in the legal relationship).

Both requirements have a collisional impact on the court system. Justice of court
decision may demand more instances, and the availability and timeliness of the decision
demand less. In each country system of instances depends on where a legislator sees
the middle ground between two requirements.

@
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Method of comparison has determined that the introduction of the stages of judicial
reform has resulted in the birth and formation of a system of administrative courts. The
author stressed that implementation of such initiatives of judicial system reforming
corresponded to European standards more by form than by content. Factually foreign
models of judicial systems have been copied without taking into account the pecu-
liarities of the legal and judicial systems of Ukraine. The absence of clear strategical
visions of the model of judicial system in Ukraine systematic, consecutive steps in the
construction of the judicial system, attempts to solve the problems situationally basing
on wishes of the forces that at one time or another were on the political Olympus, have
led to the fact that the quality and efficiency of functioning of the judicial system ceased
to meet the expectations of society.

Using analysis method and systematization, it has been revealed that implementa-
tion of the mechanism of judges’ responsibility is impossible without reforming the
procedure legislation that would clearly determine tasks of justice and procedural duties
of'a judge in hearing of a specific case, establish fair and simple court procedure, allow
to decide correctly and quickly many cases. In this, participants of a process are denied
access to affect fast and efficient restoration of their rights violated as a result of a gross
violation of procedural law norms by a judge during consideration of a particular case
at all levels and stages. There is no responsibility of the state in the form of compensa-
tion for material or moral damage for mistakes in judiciary — in consequence of the
consideration of civil, economic and administrative cases.

2. RESULTS AND DISCUSSION

Unlike the executive and legislative branches of government, which are entrusted
by the constitutions to the highest state bodies, the judicial power is entrusted to the
entire set of courts. Each of regular courts regardless of their place in the general
system, resolves specific cases independently, guided solely by law and legal aware-
ness. Each judicial body, not only the Supreme Court of the country, is the carrier
of judicial power. It is well-known that a set of courts is called justice from Latin
“justitia” — fairness, justice.

It is worth noting that the notion of justice in itself is very relative, shaky and vague.
Justice is not an exact legal term and does not have a strictly defined definition. Some
researchers believe that there is no justice at all. For example, American lawyer Robert
Lorch thinks so. In his book “State and local politics” he writes: “The nature of justice
itself is a ghostly, deceptive. You cannot define justice. Justice (fairness) cannot exist.
Justice means different things to different people. All parties of the dispute can be right
and fair — this depends on how to look from each side. Access to a debate mechanism
can help resolve a dispute, but this is not a guarantee of justice. Such a mysterious
concept as justice (fairness) cannot exist in this world, but it can be in another” [1].

Nevertheless, activity of courts on resolving legal conflicts is successfully performed
and called jurisdictional activity, and space and subject area of such activity is jurisdic-
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tion. Exactly jurisdictional activity of courts is practical justice, i.e. consideration of
legal disputes and adjudication. Courts are entrusted with the mission of a single,
constitutionally-defined body capable of effectively restraining usurpant inclinations
on the part of the executive and legislative authorities, as well as defending the vio-
lated legal interests of citizens.

Most of the current constitutions of the democratic world adhere to the principle of
appointment of judges. It is one of the three methods to form the judiciary. Two other
methods include:

1) Election of judges. It is current in some states of America.

2) Mixed method combining election and appointment. It is also in force in some
states of America. In this, state governor assigns candidates approved by the legal com-
mission of state legislatures, which determines the level of qualifications of candidates.
After that there is election. This method is known in the scientific and legal literature
as the “Missouri system.”

Appointment and election the same as methods of selection of judges have advan-
tages and disadvantages.

Election of a judge. The system of election of judges has one indisputable advan-
tage. It is that a judge elected in a general election is responsible to voters. Strong hu-
manitarian ties are established between the electorate and the judge.

However, this system has much more disadvantages than advantages. They include
the following factors. In the electoral system, influence on candidates by political par-
ties and public organisations is great. Such influence will not contribute to the subsequent
fair administration of justice, since the constitutional doctrine assumes the court’s action
only in accordance with the law. Partisan influence doubts its impartiality. At the same
time, a voter, who is forced to make a choice, cannot actually learn about true, profes-
sional, and moral qualities of a candidate. Throwing and expensive election campaign
will overshadow qualification characteristics of an applicant. In addition, a voter is
often driven by a sense of justice, as he understands it. Sometimes this feeling is not
formed influenced by knowledge and true facts. The judge should be guided in his
activities not by emotions, but by the law. The judge elected in the district, in such
conditions, will not be able to ignore an opinion of an electorate, and therefore, will not
be able to strictly administer justice. It is impossible to ignore a reputational component
of the electoral process. It is unlikely that the spectacle of candidates for judges agitat-
ing for themselves and invoking voters for elections will contribute to strengthening
the reputation of the court.

Electoral system may injure the feeling of respect for law, justice and courts as
bodies who perform it. In such system of selection, individuals who have only eloquence
and a certain charisma but not professional qualities, can become judges. If it is neces-
sary to make a choice, a voter often falls under the influence of illusions of external,
but not deep factors.
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Appointment of judges. The system of appointment is also imperfect. Possibly, its
application is expedient at the higher level when recruiting the Supreme Courts. But at
the local level, such a system does not always produce highly professional judges. The
example of this is American practice. As Robert Lorch wrote: “When judges are ap-
pointed, then policy plays a bigger role that professional qualities. Someone said,
“Ajudge is a lawyer who knows a governor.” The system of appointment created more
bad state judges that federal judges” [1].

The method of appointment of judges often leads to the situation when a candidate
is appointed because of motives that are not related to administration of justice at all.

That is why the combination of the method of appointment and the election seems
to be optimal for the selection of judges [2]. This combination of the best qualities of
elections and appointments will allow to exclude low-qualified candidates.

In practice, this method of forming the judiciary can be implemented as follows:

1. A constitution should establish an independent body similar to Graduate Councils
in France, Italy or to special Committees in the USA.

This constitutionally established body should be composed of the head of state, the
Minister of Justice, the Prosecutor General, as well as legal scholars and representatives
of the country’s law schools with the highest international rating. Thus, the theory and
practice of law will be combined, the political influence of the ruling elites will be
minimised, a high level of public trust will be ensured, and high professionals will form
the judicial system.

Selected candidates are appointed to vacant positions of judges for a period of 2-4
years. After that, the judges will run for office in the general election. There are no
alternatives, and in essence they represent a referendum on a vote of confidence of the
judge. The voter answers only “yes” or “no” in the ballot paper. A judge elected in this
way will administer justice for a longer period, participating in the elections in the
future, or will personify the law for life.

Judges of second or third instances as well as judges of Higher or Supreme courts
are appointed among judges of lowest courts selected or appointed for a longer period
of service or for life. Members of constitutionally established Councils of Committees
appoint judges of such courts.

Proposed system preserves the best features of methods of appointment and elec-
tion. At the first appointment of judges, members of a constitutional body can be
guided not only by professional qualities of a candidate, but also by political prefer-
ences. This criterion will always be present in reality, and it cannot be ignored. At the
same time, while running further in the elections, a judge will receive or will not receive
support of voters, who will thus express their attitude to him.

In the Old Testament, the selection procedure for judges was assigned to Moses.
Thus, in the Book of Exodus, it is said, ““...thou shalt provide out of all the people able
men, such as fear God, men of truth, hating covetousness; and place such over them,
to be rulers of thousands, and rulers of hundreds, rulers of fifties, and rulers of tens.
L ]
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And let them judge the people at all seasons...” [3]. Modern civilisation has not yet
offered an ideal system for the selection of judges. In our opinion, the scheme pre-
sented is close to it.

Responsibility of judges. In modern constitutions and organic laws regulating a
legal status of a judge, the principle of the irremovability of judges is applied as one of
the basic criteria of functioning of judicial power. This formula implies an indefinite or
lifelong appointment. However, “lifelong” should not be taken literally. In practice, a
judge’s career can be terminated upon reaching retirement age. It can be interrupted by
a psychophysical state that does not allow justice to be enforced. Judicial activities may
also be terminated in connection with the commission of a crime by a judge, a serious
disciplinary offence or a gross violation of ethical and moral norms.

Thus, for example, the Basic Law for the Federal Republic of Germany refers to
violations of the main constitutional provisions of the federation or federal states as one
of the grounds for dismissal of a judge. In such cases, the Federal Constitutional Court
on the proposal of the Bundestag solves the matter of dismissal of a judge [4].

The constitution of France of 1958, in article 4 “On Judicial Power” concisely,
without saying practically anything about the basics of justice, only states the principle
of irremovability: “Judges are irremovable” [5].

Nevertheless, the principle of irremovability should not be overemphasised. And
the point is not only that there are meta-legal, quasi-legal or practical possibilities of
pressure on the judge to force him to voluntarily resign or take another position. There
are a lot of legal restrictions. However, with all reservations, the displacement or trans-
fer of the judge is a very difficult task. Judicial impeachment is a very complicated
procedure with serious guarantees protecting the judge from unreasonable bias. For
example, in the USA, according to the second part of Section 2 of Article I of the Con-
stitution, federal judges are appointed by the President on the advice and consent of the
Senate [6]. Regarding the procedure and grounds for early dismissal, the Constitution
contains only one provision, fixed in section 4 of article II [6]. It is worth noting that
the procedure of impeachment has been applied to judges very rarely and only in rela-
tion to federal judges. The American professor L. Tribe in this regard wrote, “The
constitution does not clearly indicate anywhere whether the congress or the president,
or both, own the right to remove from office any other appointed officials other than
federal judges and subordinate employees.”[7;8]. Consequently, the procedure of im-
peachment cannot be considered even theoretically the primary procedure of removing
federal officials. It is unlikely that the chairman of the federal district court could dismiss
a judge only with the consent of the senate. Nevertheless, it took a special decision of
the US Supreme Court, in which it completely rejected the suggestion that the constitu-
tion introduced impeachment as the only way to early dismiss federal officials [9].

Analysis of views of A. Hamilton set out by him at the time in the “Federalist” is
very interesting in this regard. The author describes his vision of a role and place of
judicial system of the USA headed by the Supreme Court. In the opinion of Hamilton,
@
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the constitutional scheme of judicial power has three main features that determine its
relationship with the legislative and executive branches of government. Firstly, the
constitutional method of appointment of federal judges involves the participation of the
president and the senate in this procedure. Secondly, the judges actually hold their posts
for life, because the formula “while behaving well” means the possibility of early re-
moval from office only in accordance with the impeachment procedure. Thirdly, the
separation of judicial powers between different courts and the establishment of their
relationship with each other. In addition, A. Hamilton considered that the requirement
of “good behaviour” as a condition for determining the tenure of judges “is a barrier
against incursions and harassment by a representative body” [10]. Exactly irremov-
ability of judges was considered by Hamilton reliable guarantee from against encroach-
ments of legislative and executive powers. “This quality can be rightly considered as
an invaluable component in the construction of the judicial system. And also much like
the citadel of public justice and public safety” [11].

However, the factor of irremovability of judges also has negative aspects. Law-
rence Friedman set them out in brief, “A decrepit or drinking judge, or even a madman,
has the theoretical right to remain in office. The government loses dozens of important
cases every year and at the same time the regime silently swallows a bitter but in-
evitable pill” [12]. However, even before being appointed, candidates for judges are
very seriously tested, because, according to the Canons of US judicial ethics, “justice
should not be administered by a person whose character is incompatible with this
function” [13].

It should be added that in the United States, in addition to the impeachment proce-
dure, a judge can also be removed from office for the following reasons:

1. If a judge conducts deplorable actions from the perspective of law and ethic, and
for the resignation of a judge voted at least 2/3 of the legislators of the upper chamber
of the state legislature;

2. By decision of the State Supreme Court, if provided for by the state constitution;

3. By decision of a special court for the lawsuit about which complaints were filed.
In such cases, the Commission of Judicial Qualifications, acting under strict secrecy,
participates in the investigation of a complaint. It is explained by the interests of pro-
tecting the reputation of judges. investigated complaint.

4. Also, the removal of judges can be conducted due to the deprivation of the licence
of a practising lawyer.

5. The removal of a judge by a governor on demand of legislative power;

6. The removal of a judge by the legislative power due to incapacity, i.e. due to the
restriction of the rights or capacity of the judge. It goes without saying that this is not
the same as impeachment, which means that a judge is dismissed for committing acts
that violate the law.

In the countries of continental Europe, usually the age limit is set, after which the
judge or other official of the judicial power automatically resigns. Disciplinary respon-
L ]
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sibility of judges, their career and appointment as well as matter of reorganisation of
courts are the responsibility of the special bodies of judicial self-government. How
much such organs are important can be judged by their composition. In Italy, for ex-
ample, in accordance with Article 104 of the Constitution, the High Council of Magis-
tracy consists of the President of the Republic, the Chairman and the Prosecutor Gen-
eral of the Court of Cassation, as well as elected members.

The composition of the High Council of Magistracy in France is approximately the
same. It consists of Chairman — President of the Republic; Vice-Chairman — Minister
of Justice, six judges, six prosecutors, three lawyers, appointed respectively by the
President of the Republic, the Chairman of the National Assembly and the Chairman
of the Senate.

The fundamental principles of the functioning of the courts remain unshakable.
These include, above all, the principle of the judicial process, that is, strict adherence
to the procedure established by law for the consideration and resolution of cases; prin-
ciple of publicity, that is, publicity and openness of court sessions. We note, in particu-
lar, the principle of connectedness of judges only by law, which means not only that a
judge should not receive instructions from anyone, including higher courts, but also
that regulations subordinate to the law are relevant to court only to the extent that, in
his opinion, comply with the law. Legal scholars Yu.P.Ur’yas and V.A. Tumanov wrote
in this regard, “In modern complex social reality, the principle of the subordination of
a judge to the law remains dominant. But the increased role of judicial practice as a
source of law lies behind him; the inadmissibility of “denial of justice” by virtue of the
“silence of the law”; the distinction between the law and law that has penetrated into
constitutional texts (Article 20 of the Basic Law of the Federal Republic of Germany);
increasing the number of unforeseen situations in the field of ecology, medicine, genet-
ics; recognition of the primacy of international law over national law; the presence of
so-called violating legislation, legally valid, but contrary to the generally accepted
principles of morality and humanity. All these problems significantly complicated the
question of the judge’s connectedness by law, the limits of his internal freedom, the
limits of judicial discretion” [14].

This demonstrates that despite the palette of our world, its history and distinctive
features of development, the courts, by administering justice, base their activity on the
laws and general principles developed by civilised humanity over the centuries. The
order of formation and responsibility of judiciary should be reflected in national con-
stitutions. It is obvious that in modern conditions of development of the system of
separation of powers, social responsibility and the political role of the judicial system
is increasing immeasurably.

Under these conditions, the delegation of the right to the Supreme Courts to remove
judges for committing misconduct, as is the case in some US states, does not seem to
be justified. In such cases, it is possible to form closed, narrowly corporate judicial
@
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communities, where manifestation and protection of one’s own interests prevail over
the universal principle of justice.

That is why, in some cases constitutional bodies who select candidates for judicial
posts and thus forming a qualified judiciary can be empowered to remove judges pre-
maturely.

In other cases, special bodies can be formed that empowered by constitution to act
in other situations. However, new conditions cannot reject the centuries-old experience
of constitutional legal regulation. The irremovability of judges, as a principle, must
remain unshakable. Their removal from office can be carried out only if a complicated
procedure is complied, which would exclude the elimination of judges under the influ-
ence of circumstances of a political or personal nature.

The source of power and sovereignty of the state is people. All actions of au-
thorities are based on this postulate. In the constitutions of France, for example, in
article 2 “On sovereignty” this provision is expressed briefly and concisely. In par-
ticular, it is said, “The motto of the Republic is “Freedom, Equality, Brotherhood”,
and its principle is the rule of the people, the people and for the people” [4]. Protection
of the interests of people should be the main principle of democratic government. The
practical implementation of this principle is reflected in the right of citizens to defend
by the court and defend their rights in court. The constitutional right of citizens to
protection covers not only the trial itself, but all stages of pre-trial proceedings in a
case. The sixth amendment to the US Constitution, adopted in 1791, prescribes that in
all cases of criminal prosecution the defendant has the right to the assistance of a
lawyer for his defence [6]. Since then, this principle has been incorporated into most
constitutional texts, international covenants and conventions on human rights. The
European Convention for the Protection of Human Rights, adopted in 1950, in part 3
(c) of Article 6, enshrines the right of a person charged with a criminal offence to
“defend himself in person or through legal assistance of his own choosing or, if he has
not sufficient means to pay for legal assistance, to be given it free when the interests
of justice so require” [15].

CONCLUSIONS

All democratic states profess these principles in the administration of justice. Only
justice, as an essential element of general humanitarian fairness, is the goal and
means of civil society. The principles of justice are the same for all courts of every
democratic country. When dividing the functions of state bodies, only the courts can
create an effective balance to other branches.

Representatives of judicial power understand that the primary objective is develop-
ments of mechanisms and skills to increase unity of judicial power. The progress towards
this slows down the lack of analytical and research capacities of the courts, underde-
veloped legislation and search tools for judgments, and the imperfect system of judges’
L ]
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professional training. Appropriately constructed system of an appellation is very sig-
nificant factor in order to make possible that the higher courts focus on compliance with
the principle of unity of judicial practice. Everyone is interested in the proper function-
ing of the sphere of justice — from ordinary citizens to representatives of big business.
A robust and independent judiciary is necessary for the country that seeks to become a
member of a civilised Europe. By adopting the CPCS, the Council of Judges of Ukraine
clearly demonstrates to society the readiness of the judiciary to change.

Thus, the theory of the separation of power is enshrined in many constitutions, but
specific forms of its implementation quite different. While in some countries the com-
bination of the same organs of the functions of various authorities is considered inad-
missible, in others there are different traditions and ministers, as a rule, are members
of the parliament. In many countries, the possibility of giving executive power the right
to issue laws is excluded. There are countries in which, under certain conditions, the
issuance of laws by the executive bodies is permissible.
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Oxcana Borogumupisna Kanaina
Kageapa xpumirnaavrozo npoyecy
Hauionanvnuii opuguuruii ynisepcumem
imeri Apocrasa Myapozo

Xapkis, Yxkpaina

MMPOBAEMH 3ABE3ITEYEHHA PO3IAALY
KPHUMIHAABHOTIO INTPOBAZAMEHHA HA TTIIJCTABI
yYroJ HE3AAE#HHUM I BE3SCTOPOHHIM CYAOM

AHorauisi. Kongenyis npo saxucm npag 100unu ma 0CHOBONOJONACHUX 60000 MiCuUmMs no-
JIOJICEHHSL NPO Me, WO KOJICeH MAE NPABo HA CNpABedIusull i nyoaiyHull po3eisio 1io2o cnpasu
VIPOOOBIHC POYMHO20 CINPOKY HE3ANEHCHUM | De3CIMOPOHHIM CYOOM, 6CIMANHOBIEHUM 3AKOHOM,
AKUL GUPIUUMb CYREPEUKY Wo0o 1020 npas ma 0606 A3Ki6 YusiibHo20 Xapakmepy ado ecma-
HOBUMb OOIPYHMOBAHICHb 6Y0b-5K020 GUCYHYNO20 NPOMU HbO20 00BUHYBAUEHHSA. Y KOHCIMPYK-
yii npasa Ha cnpageduBUll Cyo eapanmisi po3eisady CNpaU He3ANeHCHUM ma 0e3CmopOHHIM
cyoom mae neputopsone 3navenns. He 6unaokoso 6 ycix HayionanbHux 3ak0H00ascmeax oane
NONOICEHHS 3HAX0OUMb CBOE 3AKPINACHHS K 3A2ANbHA 3Acadd CyO00yCmpoio ma cyoo8ux npo-
6aodicenv. B cmammi docniodicyromscsa numanns 3a0e3nedents npasa ocoou na cnpageonusuil
i nyoniunull po3enao 1020 cnpagu He3anedCHUM i 6e3cmopoHHiM cyOOM, 6CMAHOEIEHUM 3d-
KOHOM, NpU HANPAsIeHHi NPOKYPOPOM 00 cy0y 006UNYBATLHO20 KMy 3 NIONUCAHOIO CMOPO-
Hamu y200010 Npo GU3HAHHA GuHysamocmi. B pobomi euxopucmani memoou mMooeno8anHs,
abcmpazysans, yzazanvhenns. Ilpobiema eusnauenus cyoy, AKull poseasadamume KpUMiHaIb-
He npoeaoicents NPu GUHECEHH YX6au cy0y npo GUOLIEHHS CAPABU 6 OKpeMe NPOBAOICEHHS
¥ 38 AI3KY YKAAOEHHAM Y200U NPO BUSHAHHA BUHYEAMOCI PO32TAOAEMBCA Y CUCTNEMHOMY 36 A3KY
i3 npasomaymaynoio npaxmuxoio €eponeticoko2o cy0y 3 npag noounU, AKa Gopmynoe nio-
X00u 00 pO3YMIHHA NOHAMb «CYO CIMBOPEHUN HA NIOCMAGT 3AKOHY» MA KHEYNEPEONCEHUTL CYOY.
Pospobneni npono3uyii, cnpamosaui Ha anreopummizayio npoyecyaibHo20 NOPAOKY UOLIEHHS
8 OKpeMme NPOBAOICEHHS KPUMIHATLHO20 NPOBAOHCEHHS 000 0Cco0U (0CiD), 3 AKOI 00CASHYMO
Y200y, ma GU3Ha4enHs cyoy, AKUl po3eradamume ye nposaddicenus. Bemanosneno, wo npu
VKAAOCHHI Y200uU NPO BU3HAHHS GUHYSAMOCII Ni0 YaC NIO20MOBH020 NPOBAONCEHHS 3 OOHIEIO
0c00010, AKA GYUHUNA 3OYUH Y CRIGYYACTI, KPUMIHATbHE NPOSAOICEHH W00 Yici ocodu
0008 ’3K060 NIONA2AE BUOLIEHHIO 8 OKPEMe NPOBAOICEHHS, AKe PeECmMPYEMbCs K make, ujo
HaoiuuL1o 00 cydy 8 OeHb NOCMAHOBICHHS YX8aau Cy0y Npo UOLIeHHs ma NidisA2dE a8mMoma-
MU308aHOMY PO3NOOINY 8 3A2ANbHOMY NOPAOKY. Bussneno, wjo cyooam, aki posenadanu npo-
8A0JICEHHS HA NIOCMABT Y200U, BANCKO abcmpazyeamucs 6i0 06CmMagun, aKi Cmanu im ioomi
nio yac yxeanenus eupoxy Ha niocmagi y200u ma Oymu HeynepeoHceHumu, aoxce y Hux eixce
CKIIANOCA YABNEHHA NPO 00CMABUNU KDUMIHATLHO20 NPAGONOPYUIEHHS MA GUHY8ATNICIb 006U~
HYBAUEHUX.

Ku1ro4oBi cJioBa: iHCTUTYT Yo/, yrojaa npo BU3HAHHS BUHYBATOCTI; yroaa mpo MPUMHUPCHHS;
KpUMiHAJIbHE MPOBAKCHHS Ha MiJICTaBl Yro/l; HEYIEePEHKCHUI Cy1; OE3CTOPOHHIH CyjI.
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PROBLEMS OF ENSURING THE CONSIDERATION
OF CRIMINAL PROCEEDING ON GROUNDS OF TAKING A PLEA
BARGAIN BY INDEPENDENT AND IMPARTIAL COURT

Abstract. The Convention on Human Rights and Fundamental Freedoms contains the provision
that everyone is has a right to a fair and public consideration within a reasonable period of time
by an independent and impartial court established by law that resolves a dispute over his civil
rights and duties or establishes the validity of any charge against him. In the structure of the
right to a fair trial, the guarantee of the case consideration by an independent and impartial
court is of paramount importance. It is no coincidence that in all national legislations this
provision finds its consolidation as a general foundation of the court system and court proceed-
ings. The article investigates the issue of ensuring the right of an individual to a fair and public
trail by an independent and impartial court established by law after sending by a prosecutor a
bill of indictment to the court with a plea bargain by parties. Methods of modelling, abstraction
and generalisation were used in the research work. The problem of determining the court which
will consider a criminal proceeding at the time of passing judgement on singling out a case in
the individual proceeding in connection with taking a plea bargain is considered in the sys-
temic connection with law-interpretive practice of the European Court of Human Rights
which formulates approaches to understanding the concepts of "court established on grounds
of law" and "impartial court". Developed proposals are aimed at the algorithmisation of
procedure for singling out in the individual proceeding the criminal proceeding against an
individual (or in-dividuals) with whom the bargain was taken, and the judgement of the court
which will con-sider a case. It is established that when taking a plea bargain during the
preparatory proceed-ing with one individual who committed a crime of complicity, the
criminal proceeding against this individual must be singled out in the individual proceeding
which is registered as received by the court on the day of the court judgement on singling out
and is subject to automated dis-tribution in the general order. It is established that it is
difficult for judges, who considered the proceeding on grounds of the bargain, to abstract
away from the circumstances that became known to them at the time of passing judgement on
grounds of the agreement and be impartial because they already have an idea of the
circumstances of the criminal offence and the guilt of the accused.

Keywords: Institution for Bargains, agreement on guilty plea, agreement of reconciliation,
criminal proceeding on grounds of agreement, independent court, impartial court.

INTRODUCTION

The introduction of the Institution for Bargains in the criminal proceeding into the
legal system of Ukraine is related to taking into account by our state Recommenda-
tion No. R (87)18 of the Committee of Ministers of the Council of Europe to mem-
ber states On the Simplification of Criminal Justice of September 17", 1987. This
institute was ambiguously taken by the legal community, but later became quite
L ]
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popular law enforcement practice. However, as of 2017 the prosecution authorities
send every eighth bill of indictment to the court with the agreements on reconcilia-
tion or guilty plea (721, or 12.6 %); almost every fifteenth bill of indictment (8007,
or 6.5 %) is sent to the court with agreements on guilty plea by the police authori-
ties; for authorities of the State Fiscal Service of Ukraine this indicator is 408 out
of 813 (or 50.2 %) and for the authorities of the Security Service of Ukraine is 241
(or 22,8 %) [1].

Given the novelisation of the criminal procedural legislation, the operation of the
Institute for Bargains in the criminal proceeding for a short time, its demand for by law
enforcement practice, the problems which arise in the implementation of the norms that
establish this institution, scientists are constantly turning to the consideration of the
most pressing issues of proceeding on grounds of agreements [2—4]. The evidence of
the relevance of this Institute introduced by the legislator is an appeal to it at the level
of dissertation research only for the past few years of the following scientists: V. Povzyk
(Legal Consequences of Guilty Plea by a Suspect or an Accused: Comparative-Legal
Research,2013); O. O. Leliak (Plea Bargain in Criminal Proceeding of Ukraine, 2015);
R. V. Novak (Criminal Proceeding on Grounds of Bargains in Ukraine, 2015);
0. V. Stratii (Psychological and Legal Particularities of Criminal Proceeding on Grounds
of Bargains, 2015); H. Ye. Tiurin (Organisational and Legal Bases of the Prosecutor s
Participation in the Criminal Proceeding on Grounds of Bargains, 2017); H. Yu. Saienko
(Proceeding on Grounds of Bargains in Criminal Proceeding of Ukraine, 2017),
A. S. Trekke (Criminal Proceeding on Grounds of a Plea Bargain, 2018); 1. O. Kislitsina
(A Prosecutor’s Role in the Criminal Proceeding on Grounds of Plea Bargains: Issues
of Theory and Practice, 2018) and the others. The essence of bargains in the criminal
proceeding; procedural order of their taking; determination of the scope of rights and
duties of the parties of the bargain; ensuring the victim’s rights in the proceeding on
grounds of bargains; issues related to the legal consequences of non-compliance with
the plea bargain and the like were investigated by such domestic scientists as
Yu. P. Alenin, V. L. Boiarov, 1. V. Hloviuk, V. H. Honcharenko, Yu. M. Hroshevyi,
P. M. Karkach, L. M. Loboiko, V. T. Maliarenko, V. T. Nor, D. P. Pysmennyi,
M. A. Pohoretskyi, P. V. Pushkar, D. B. Serheieva, O. Yu. Tatarov, I. A. Titko,
O. M. Tolochko, V. M. Trofimenko, A. R. Tumaniants, L. D. Udalova, M. 1. Khavroniuk,
O. H. Shylo, M. Ye. Shumylo, O. H. Yanovska and many others.

Despite the fact that the criminal process can include certain theoretical development
of topical issues of the Institute of Bargains in criminal proceedings, law enforcement
practice periodically faces the presence of gaps in regulatory control, legal uncertainty
of individual provisions, absence of unity in understanding by law enforcers of some
or other provisions of Chapter 35 of Criminal Procedure Code of Ukraine (hereinafter
referred to as the CPC of Ukraine or the CPC) Criminal Proceeding on Grounds of
Bargains.
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One of such complex problems of law enforcement, which is ambiguously solved
in practice, is the problem of interpretating and application of the provision contained
in Part 8, Art. 469 of the CPC of Ukraine, that is, determination of the procedural order
of singling out in individual proceeding the criminal proceeding concerning the
individual (individuals) with whom the bargain was taken and ensuring the appropriate
structure of court which has to consider these proceedings. In particular, it is possible
to cite such an example from judicial practice. When terminating the criminal proceeding
in which two individuals (Individual 1 and Individual 2) were informed of suspicion
of committing a crime under Part 2 Art. 307 of the Criminal Code of Ukraine, the
prosecutor drew up a bill of indictment and sent it to the court. At the same time, along
with a bill of indictment a plea bargain which was taken with Individual 2 was sent to
the court as well. In the preliminary case consideration, the local court passed judgement
on grounds of the bargain on Individual 2 and in the same composition it continued
consideration of criminal proceeding against Individual 1 and passed judgement of
guilt on Individual 1 [5].

Given that plea bargain or guilty plea can be initiated at any time after an individual
is informed on suspicion at the stage of pre-trial investigation and by the time the court
enters the deliberation room at the trial stage, a fair question arises regarding determining
the moment of singling out in the individual proceeding against the individual with whom
a plea bargain was taken. In addition, it should be solved the following question: whether
the court should have been in view of the provision of Part.8, Art. 469 of the CPC to
single out the materials of the case against Individual 1 Individual 2 in the individual
proceeding? Is the court which passed judgement on grounds of bargain entitled to
consider criminal proceeding against Individual 1? Are there any grounds to assert that
one or both of the sentences were taken by the illegal composition of the court?

Therefore, the article’s aim is the analysis of the legal content of Part 8, Art. 469 of
the CPC of Ukraine in order to provide its interpretation in a system connection with
the other norms of the current criminal procedural legislation as well as with law-
interpretive practice of the European Court of Human Rights (hereinafter reffered to
as the ECHR) which formulates approaches to understanding the concepts of
"court established on grounds of law" and "impartial court". In addition, the aim of
the article is to develop proposals aimed at algorithmisation of the procedural order
of singling out in the individual proceeding the criminal proceeding against an
individual (individuals) with whom a bargain was taken and the ruling of the court
which will consider these proceedings, ensuring in this way the right of the accused
to a fair and public consideration of their cases within a reasonable period of time by
an independent and impartial court established by law.

1. MATERIALS AND METHODS

To achieve the aim set in the article and formulate reasonable conclusions, in the
process of work it was used a complex of general scientific and special methods
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of scientific research which are traditional for legal science: dialectical, formal-
logical, system-structural, hermeneutical, modelling, abstraction and generalisation.
Dialectical method, having included the entire system of categorical apparatus of
dialectics and guided in the process of cognition by the principles of reflection,
activeness, comprehensiveness, the ascent from the single to the general and vice
versa from the general to the single, interrelation of quantitative and qualitative
characteristics, determinism, unity of induction and deduction, analysis and synthesis,
allowed to find out the essence of the problem which arise at the time of ensuring
the consideration of a criminal proceeding on grounds of bargains by independent
and impartial court and provide an integrated approach for the entire research. The
ascent of thinking from the specific to the abstract with the subsequent transition
from the abstract to the specific made it possible to establish the essential, typical and
generalised features which are proper to understanding the essence of an independent
and impartial court, to single out individual and specific features which are proper
to a criminal proceeding on grounds of bargains. Formal-logical (dogmatic) method
became the basis for the relealing and improvement of the concepts that make up
the content of the Institute for Criminal Proceeding on grounds of bargains and
consideration of a criminal proceeding on grounds of bargains by an independent
and impartial court. Applying the system-structural method of analysis of social
phenomena allowed to consider a criminal proceeding on grounds of bargains since
the moment of preparation of a bill of indictment by the prosecutor up to the moment
of its adoption for consideration by the court as an integral internally determinated
of the systemic mechanism as well as highlight its stages.

With the help of hermeneutical method legal meaning of individual norms of the
criminal procedure legislation, shortcomings of regulatory control of criminal procedure
legal relations are revealed, discrepancy of law enforcement practice regarding singling
out the criminal cases in individual proceedings is stated, the approaches to understanding
the meaning of individual standards through law-interpretive practice of the ECHR are
considered. Methods of modelling and abstraction allowed to project an algorithm of the
prosecutor’s actions and the court which are aimed at preventing violations of the person’s
right to a fair trial. Method of generalisation provided an opportunity to unite single facts
in unified whole and formulate valid conclusions, improve regulatory control of the
issues under examination and overcoming the problems existing in law enforcement.

The above methods were applied in interrelation which contributed to the
completeness of the research and the validity of the formulated scientific findings and
proposals.

2. RESULTS AND DISCUSSION
2.1. Particularities of the procedural order of taking a bargain

Bargain is a mutual voluntary agreement of the parties of criminal proceeding that
is formalised in the relevant procedural document and aimed at settlement of the
@
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criminal law conflict, reaching agreement on the determination of the punishment
agreed by the parties to the individual who is guilty of committing a criminal of-
fence, and imposing additional obligations on him [1-4]. The consequence of such
an agreement is the application of a differentiated procedure of criminal proceeding
and passing judgement on grounds of plea bargain.

A plea bargain between a prosecutor and a suspect or an accused can be taken if,
as a rule, the damage is caused to the state or public interests in criminal proceeding
for criminal offences, crimes of small and medium gravity, serious and the gravest
crimes (Part 4, Art. 469 of the CPC). Taking a plea bargain can be initiated at any time
after an individual is informed on suspicion and up to the moment the court enters the
deliberation room for passing judgement [6; 7].

If a criminal proceeding is conducted against several individuals who are sus-
pected or accused of committing one or more criminal offences, and the agreement on
taking a plea bargain is reached not with all suspects or the accused, the bargain can be
taken with one (several) of suspects or the accused (Part 8, Art. 469 of the CPC).

Also, the CPC of Ukraine stipulates the obligatory requirement that criminal pro-
ceeding against the individual (individuals) with whom agreement was reached is
subject to singling out in the individual proceeding (Part 8, Art. 469 of the CPC). Since
the provision of Part 8, Art. 469 of the CPC is general, it is possible to conclude that
the obligation to single out in the individual proceeding the proceeding which can be
conducted this or another office-holder who has the relevant competence depending on
the stage of the criminal process. However, if the agreement is reached at the stage of
pre-trial investigation, it is the obligation of the prosecutor who has taken a plea bargain,
but at the stage of preliminary proceeding or judicial consideration it is the court’s
obligation.

It should also be noted that the literal interpretation of the provisions of Part §, Art.
469 of the CPC to conclude that it is a criminal proceeding, but not some certain papers
on its case that is subject to singling out. Besides, the criminal proceeding against the
individual (individuals) with whom the agreement was reached is subject to singling
out as well.

The Plenum of the Supreme Specialized Court of Ukraine on Civil and Criminal
Cases (hereafter reffered to as the HSCU) in its resolution of 11.12.205 No. 13 On the
Practice of Conducting Criminal Proceedings by the Courts on grounds of bargains. In
particular, the Court noted, *’5. If a criminal proceeding is conducted against one indi-
vidual who is suspected/accused of committing several individual criminal offences
among which there are a serious or the gravest crime as well as a crime of minor grav-
ity in the result of which the victim was harmed, a plea bargain can be taken with re-
garding a crime of minor gravity. 4 criminal proceeding in this case should be singled
out in the individual proceeding the decision about which the prosecutor presents for
consideration, and the judge passes judgement".
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’9. ... In case if a criminal proceeding is conducted against several individuals who
are suspected/accused of committing one or more criminal offences, and agreement on
taking a bargain was reached not with all suspects / the accused, in accordance with the
requirements of para. 1, Part 8, Art. 469 of the CPC, a bargain can be taken with one
(several) of suspects / the accused. A criminal proceeding against an individual (indi-
viduals) with whom the agreement on a plea bargain was reached, on grounds of the
prosecutor’s decision or the court judgement, is subject to singling out in the individ-
ual proceeding depending on at what stage of criminal proceedings the parties initiated
the process of taking a bargain” [8].

Thus, if a prosecutor in the criminal proceeding against two individuals took a
bargain with one suspect, by his decision he should single out the criminal proceeding
against this induvidual in the individual proceeding, a bill of indictment against the
induvidual with a signed plea bargain should be immediately sent to the court (Part 1,
Art. 474 of the CPC). Besides, in accordance with the requirements of the Regulations
on the Procedure for Maintaining a Single Register of Pre-Trial Investigations approved
by order of the Prosecutor General’s Office of Ukraine from 06.04.2016 No. 139 when
singling out from the criminal proceeding the case papers regarding a certain individ-
ual, the information on such singling out is fixed in newly-created criminal
proceeding with a new number assigned. In this case, a requisite "singled out" is used
(para. 12) [9]. A bill of indictment against the individual who committed a crime of
complicity with the individual who took a plea bargain with the prosecutor and with
the individu-al who refused to a plea bargain , also, according to the requirements of
the CPC, should be sent to the court in the general order. The prosecutor’s strict
compliance with the requirements of the law must ensure the legality of the
composition of the court which will consider a case since the court receives two
criminal proceedings with different numbers. In the case we consider, the prosecutor
did not comply with the requirements of Part 8, Art. 469 of the CPC.

If a plea bargain was taken in the court consideration, according to paras. 2.21,
Section 2 Regulations on recordkeeping in local general courts, appellate courts of
regions, appellate courts of the cities of Kyiv and Sevastopol, the Appeallate Court of
the Autonomous Republic of Crimea and the Higher Specialized Court of Ukraine for
Civil and Criminal Cases (hereinafter reffered to as the HSCU) [10], in case of singling
out the materials of criminal proceeding in the individual proceeding, new court case
(case papers of criminal proceeding) is registered as received by the court on day of the
adoption of the relevant procedural document (resolution, judgement) of the court. It
is assigned a new single unique number. After that, the case is subject to automated
distributing in the general order. The copies of procedural documents from the previous
case certified by the judge, which are important for this case, are added to the new case.

Therefore, in case of taking a plea bargain during preparatory proceeding with one
individual who committed a crime of complicity, the criminal proceeding against this
@
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individual (with whom the agreement on plea bargain was reached) is subject to singling
out in the individual proceeding which is registered as received by the court on the day
of the court judgement and is subject to automated distribution in the general order.

2.2. Statement of the fact of violation of the right to a fair trial

Going back to the practical situation that is given above, we recall that the court in
the preparatory proceeding did not pay attention to the need of singling out the case
in the individual proceeding, passed judgement on grounds of a plea bargain as well
as appointed a trial, and subsequently, considered the case against the second ac-
cused and found a guilty verdict. Considering the issue of which court (composition
of the court) is entitled to execute justice in the current situation, it can be noted that
the court did not comply with the requirements of the law aimed at ensuring the con-
sideration of the case by the court established by law. Perhaps this is a consequence
of the absence of legal certainty in the regulatory control of the procedure for sin-
gling out the case in the individual proceeding if the prosecutor and the suspect (an
accused) reached an agreement on plea bargain. When modeling the algorithm of the
court’s actions in the current situation, it can be assumed that the court had to single
out in the individual proceeding the case on Individual 2 with whom an agreement
is reached. After that it had to be registered as received by the court, be given a new
single unique number and be sent for the execution of automated distribution in the
general order. Non-compliance with this procedure led to the violation of the right
to a court established by law.

Para 1, Art. 6 of the Convention for the Protection of Human Rights and Funda-
mental Freedoms (hereinafter reffered to as the CPHR) [11] Right to a fair trial stipulates
that “’Everyone has a right to a fair and public consideration of his case within a reason-
able period of time by an independent and impartial court established by law which
will resolve a dispute about rights and obligations of civil nature or establish the
valid-ity of any criminal charge against him...".

According to the Law of Ukraine On Judicial System and Status of Judges,
"Every-one is guaranteed the protection of his rights, freedoms and interests within a
reason-able period of time by an independent, impartial and fair court established by
law" (Art. 7) [12].

Article 21 of the CPC of Ukraine Access to Justice and the Binding Nature of Court
Judgements declares that everyone is guaranteed the right to a fair consideration and
resolution of the case within a reasonable period of time by an independent and impar-
tial court established by law.

So, the immanent feature of the court in the context of the right to a fair trial is, first,
the legality of the composition of the court which considers the case, and second, its
unbiased character (impartiality).

As for the first requirement of § 1, Art. 6 of the CPHR, that is, court established by
law, it is possible to state the following.
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The analysis of the practice of the ECHR and legal literature makes it possible to
conclude that the criteria for determining the concept of "court established by law"
are: 1) legal basis for the existence of the court; 2) legal personality of the court (its
jurisdic-tion and powers); 3) the proper composition of the court, that is, the
appropriate number of judges and the legal grounds for their participation in a specific
process [13].

As noted by the ECHR in one of its judgements, ‘’according to case law of the
Court, the term ‘established by law’ in Art. 6 of the CPHR is aimed at ensuring that
"the judicial branch of power in the democratic society is not dependent on the execu-
tive branch, but is guided by the law adopted by Parliament"..24. The phrase "estab-
lished by law" applies not only to the legal basis of the very existence of the "court",
but also to the observance by such a court of certain rules governing its
activities" [14]. Thus, failure to comply with the procedural order of the court ruling
which must execute justice leads to the illegality of the judgement passed by it.

As for the sentence that was passed by the court for Individual 1, it can also be
noted that, from our point of view, the court was neither unbiased, nor impartial, as
required by law. This fact was paid attention to by the Plenum of the HSCU, having
noted that despite the fact that the sentence imposed on grounds of the plea bargain
agreement (in respect of one of several individuals) has no prejudicial significance for
the criminal proceeding against the other individuals, and guilty plea of the first indi-
vidual is not the proof of guilt of the latter ones (para. 3, cl. 9, 10 of the Resolution of
the Plenum of the Supreme Specialized Court on Civil and Criminal Cases On the
Practice of Consideration of Criminal Proceeding by the Courts on Grounds of Plea
Bargains dated 11.12.2015 No. 13), the participation of a judge (judges) in the consid-
eration of criminal proceeding against two individuals, with one of whom the plea
bargain was taken, calls into question their impartiality [8].

According to the requirements of Art. 472 of the CPC, in the guilty plea
agreement specifies its parties, formulation of suspicion or charge and its legal
qualification with specification of the article (part of the article) of the law of
Ukraine on criminal liabil-ity, circumstances essential for the relevant criminal
proceeding, unconditional rec-ognition by the suspect or the accused his guilt in
committing a criminal offence, obligations of the suspect or the accused to
cooperate in exposing a criminal offence committed by another individual (if
appropriate agreements were reached), conditions for partial discharging the suspect
or the accused from civil liability in the form of compensation to the state of
damage in the result of committing a criminal offence by him, arranged punishment
and consent of the suspect or the accused to its imposi-tion or the imposition of
punishment and release from its enduring with the test, the consequences of the
conclusion and approval of the agreement under Art. 473 of the CPC and the
consequences of failure to comply with the agreement.
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Therefore, for the court (or judges) that considered the plea bargain agreement in
which the individual during the consideration of the criminal proceeding recognised all
the circumstances of the criminal offence allerged to him, executing justice in respect
of his complice, it is objectively difficult to abstract away from the circumstances that
became known to it at the time of the passing judgement on the basis of the plea bargain
and be impartial because it (the court) already has an idea of the circumstances of the
criminal offence and the guilt of the accused.

In dictionaries, when interpreting the word "impartial", the connotation is that it
is one that does not have a deceptive, negative or pre-formed opinion [15],
impartial, devoid of prejudice, subjectivity, uninterested, unbiased[16]. As noted in
cl. 23 of the conclusion of the Consultative Council of European Judges, "the
impartiality of the court provides for the performance of judges ‘duties without any
favouritism or bias or sympathy" [17]. As far back as in 1984, in Case of Piersack v.
Belgium, the ECHR formulated two criteria — objective and subjective — for
evaluating the impartiality of judges [18]. This approach of the ECHR is reflected in
the well-known Case of Bilukha v. Ukraine (No. 33949/02, November 9th, 2006):
"49. According to the established practice of the Court, the existence of impartiality in
accordance with para. 1, Art. 6 must be determined by subjective and
objective criteria. According to the objective criterion, among the other aspects, it
is determined if the court as such and its composition ensured the absence of
any doubt in its impartiality" [19].

Also, in Case of Ferrantelli and Santangelo v. Italy No. 19874/92 of September
7% 1996, the ECHR established that doubts and fears of the applicants for the
impartiality of the court were justified. The presiding judge and rapporteur in their case
at the national level was the same judge who a few years ago, being a presiding judge
and rapporteur, dealt with the case against their complices, and in the judgement
concerning the latter, much attention was paid to the applicants [20]. Thus, without
going into details on consideration of the issue of the court’s partiality, we will
note that on our belief, the composition of the court that examined the case on
Individual 1 after passing judgement on grounds of the plea bargain, does not stand
the test on the subjective criterion of impartiality developed by the ECHR because
the judges had the belief regarding the facts of the crime committed by
Individual 1 and Individual 2 in comlicity, the actual circumstances of the case, form of
guilt, and therefore, the accused could not count on justice during the court
consideration of his case.

CONCLUSIONS

Criminal proceeding on grounds of plea bargains is a modern popular practice form
of resolution of the criminal law conflict. Despite the fact that the theory
of criminal procedure can assert a certain theoretical development of topical issues
of the Insti-tution for Bargains in criminal proceeding, law enforcement practice is
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faced with the presence of regulatory gaps, legal uncertainty of individual provisions
and absence of unity in understanding by law enforcers of the rules of law which are
included in Chapter 35 of the CPC Criminal Proceeding on Grounds of Bargains. In
case if a criminal proceeding opened against several individuals who are suspected
or accused of committing one crime, and agreement on taking a plea bargain is not
reached with all suspects or accused, an agreement can be concluded with one indi-
vidual. The criminal proceeding against an individual with whom an agreement was
reached is subject to singling out in the individual proceeding. Given the fact that
the provisions of Part 8, Art. 469 of the CPC is general, the obligation to single out
the criminal proceeding in the individual proceeding can be fulfilled by the official
who has the appropriate competence for this, depending on the stage of the criminal
process. However, if the plea bargain was taken at the stage of pre-trial investigation,
it is the obligation of the prosecutor who took a plea bargain, but when it comes to
the stage of preparatory proceeding or court consideration it is the obligation of the
judge (court). At the stage of pre-trial investigation, the information on this singling
out should be fixed in the new criminal proceeding, with giving a new number and
a requisite "singled out". When complying with the requirements of law stipulated
by Part 8, Art. 469 in the trial stage, the judge (court) is obliged to single out the
case in the individual proceeding, to register it as received by the court on the day of
the court judgement, and send it to the automated distribution in the general order.
Failure to comply with this requirement of the law results in illegality of court judge-
ments rendered by the court and violation of the right of an individual to a fair trial.
One and the same composition of the court is not entitled to consider the criminal
proceeding of individuals who committed a crime of complicity if there was taken a
plea bargain with one of suspects (the accused).
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Hauionanoruii opuguuruii ynisepcumem

imeni fAApocaasa Myapozo
Xapxis, Yxpaina

ABCTPAKTHE MHUCAEHHSA B 1OPUIUYHIN OCBITI
B KOHTEKCTI BITPOBAAKEHHA T3HIIK

AHoTanis. /lemoxpamusayis cyuachoi oceimu nepeddoavae wupoxe 3acmocy8anis KOMyHi-
KAMuHUX NPakmux y UKIAOAHHI Ma 0CEOEHHI cmyoeHmamu Haguanvhux kypcig. Cyuacui
2no0banizayitini npoyecu cmagisams neped CyCniibCmeom nompedy y opmyeaHnti 8i0n08iOHUX
VMO8 IHOUBIOYAbHO20 PO3BUMKY HOOUHU, 1T coyianizayii, cmeopeHHi HO801 IHmMeneKmyaibHOT
cmpameeii. J[oyinbHicmb 6UpOOIeHHA HOBUX THMENEeKMYANbHUX CIpameziil 3yMO8II0E Heoo-
XiOHiCMb 0OKOPIHHO20 nepeansdy meopemuyHux ysaeienb npo camy A00Umy, 6UBeOeHHs Ha
HOBUIL pi6eHb BUBUEHHA NTOOUHUY, IT inmeneKkmyanbHux nepcnekmus. Icnye 06a 6uou Mucienus:
MUCTIeHHs npakmuune ado pyume, i MUCIeHHA meopemuune abo abcmpaxmme — Maroms nPuH-
YUNOBO PI3HY NCUXONI02IUHY NPUpody. Braemogionocunu yux 080X 6udi6 MUCTIeHHS NPOX00sMb
yepes 6Ci emanu po3gUMKY 0COOUCTIOCMI: 8I0 WKOIU 00 THCIMUMYmMy, 8i0 IHCIMUmymy 00
npogeciiinoi dianvrocmi. [{na npoghecitinoi pobomu ropucma 6MiHHA A0EK8AMHO 3ACHOCO8Y-
s6amu abcmpakmue MUcienns oydice eajxciuge. Basicnusicmo po3eumky meopemuiuno2o muc-
JIeHHS 8 HAOOAHHT GUWOT 0CBIMU U NOOAILUOMY 3ACMOCYSAHHI 11020 8 NPOPECIUHIL OISLIbHOC-
mi po3yMilome po3pOOHUKU MeCcmie Ha 3a2albHi Haguanvhi npasHuyi komnemenyii (T3HIIK).
Bcmanosneno, wjo pegpopma npasosoi cucmemu Yxpainu, axa 30iticHIOEMbCS 8 KOHMEKCM
€8POIHMe2PAYIIHUX NPACHEHb HAWLOT KPATHU, CIMUMYIIOE PO 3AX0018 0epHCABHO20 PIBHS U000
3a0e3neuenHs HaNeHCHOI AKOCmi nio2omosku gaxisyie opy2o2o (mazicmepcvKkoeo) pieHs au-
woi oceimu 3a npasHuvuMmuy cneyiarbnocmamu. B pobomi posenanymo pao 3aedans, 3anpo-
nowosanux o ecmyny 6 mazicmpamypy 6 2018 poyi. I[Iposedenuti asmopamu 102iko-memo-
OUYHULL GHAII3 MeCmi6 HA 3a2allbHI HaguanbHi npasHuyi komnemenyii 2018 poxy nokasas, ujo
60HU NOOYOOBAHI HA BUCOKOMY MEMOOUYHOMY PIGHI ma 8I0N08I0ams Kpumepisim HaoiuHOC-
mi, eanionocmi ma eepuikayii, ax u sumacae mecmonozia. OOHOUACHO 3AY8AACEHO, ULO
HeobXioHo niobupamu mexcmu 01a 1 cexyii ma ymosu 3a80ans 015 3 cexyii 8invbHi 610 6HY-
MPIUHIX 3MICIMOBHUX RPOMUPIY, Ma YimKiue Gopmyroeamu yMosu 3a80aib, 0cobIuso 6 2
cexyii, woo YHUKHYMU PO30INCHOCMI 8 iX PO3YMIHHI.

KuarouoBi cjioBa: Tect 3aragpHOT HaBYambHOI npaBHIY0i KomrieteHTHOCTI (T3HIIK), abeTpak-
THE MHCJICHHS, IPAKTHYHE MUCIICHHS, JTOT19HEe MipKyBaHHS, JIOTIKa.
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ABSTRACT THINKING IN LAW EDUCATION
IN THE CONTEXT OF INTRODUCTION OF THE TGELC

Abstract. Democratisation of modern education implies wide application of communicative
practices in teaching and mastering by students of educational courses. Modern globalisation
processes put before the society the need for the formation of appropriate conditions for the
individual development of a person, his socialisation and the creation of a new intellectual
strategy. The expediency of developing new intellectual strategies necessitates a radical revi-
sion of theoretical concepts of a person himself, bringing to a new level of study of a person
and his intellectual prospects. There are two types of thinking: practical or manual thinking
and theoretical or abstract thinking, and they have fundamentally different psychological
nature. The relationship between these two types of thinking go through all stages of personal-
ity development: from school to Institute and from Institute to professional activity. For the
professional work of a lawyer, the ability to adequately apply abstract thinking is very impor-
tant. The developers of the tests for general educational legal competence (TGELC) understand
the importance of developing theoretical thinking when getting higher education and its further
applying in the professional activity. It is established that the reform of the legal system of
Ukraine which is conducted in the context of the European integration aspirations of our
country stimulates a number of state-level measures to ensure the proper quality of education
of specialists of the second (master’s) level of higher education for law specialties. The research
work considers a number of tasks proposed for the master’s degree programme admission in
2018. Logical-methodical analysis of tests for general educational legal competences in 2018,
conducted by the authors, showed that they are made up at the high methodological level and
meet the criteria of reliability, validity and verification, as required by testology. At the same
time, it is noted that it is necessary to chose the texts for Section 1 and the conditions of tasks
for Section 3 free from internal substantive contradictions, and to formulate the conditions of
tasks more clearly, especially in Section 2, to avoid differences in their understanding.

Keywords: test of general educational legal competence (TGELC), abstract thinking, practical
thinking, logical reasoning, logic.

INTRODUCTION

Psychology distinguishes two types of thinking: thinking practical or manual, and
thinking theoretical or abstract. The theory of activity in psychology, based on the
conception of L. S. Vyhotskyi, traditionally emphasises the different nature and char-
acter of these two types of thinking. If manual thinking is manifested in a specific
practical situation as, for example, M. M. Ladyhina-Kots [1] demonstrated in her ex-
periments which have become widely known, theoretical thinking should be grown
up in the process of targeted education and this has been proven in the theory of
L ]
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developmental education [2; 3]. Psychological theory of activity shows that a person
has only the makings of abstract thinking which, in some cases, will manifest itself,
without creating the proper conditions, however, educational environment aimed at
the formation of abstract thinking in the process of targeted education, mastering
theoretical thinking is effective and massive (almost 100 % of students in the experi-
ments under the direction of V. V. Repkin)[4].

L.S. Vyhotskyi proceeded from the fact that the initial in thinking is the formation
of concepts.Life and scientific concepts, as noted by L. S. Vyhotskyiand in the future
O. N. Leontiev, have fundamentally different psychological nature and they are formed
through the use of various psychological mechanisms. For effective education , which
involves the development of thinking as a psychological mechanism, according to the
theory of L. S. Vygotskyi, it is necessary to focus on the assimilation of scientific
rather than life concepts [2]. The students and followers of L. S. Vygotskyi have differ-
ent in the development of its conception.N. A. Menchynskafocused on what a child
could do on his own, and this is due to the formation of life concepts [5]. Theoretical
concepts are formed with the help of an adult, and this help for the researcher is at the
second place.According to D. B. Elkoninand V. V. Davidov, the basis of the develop-
mental education conception is the formation of scientific concepts as a key to the
success of theoretical thinking development. V. V. Repkin who headed the experiment
on introduction of the theory of developmental education into school practice of the
educational process at the premises of 17 schools of Kharkiv City, sharing his experi-
ence to primary school teachers, started his methodological classes with the phrase:
“’I do not care if a child will learn to count and solve a task, but I do care that his think-
ing develop” [6; 7]. This phrase sounded shocking for teachers, however, according to
the logic of the developmental education conception, it was natural: if a child develops
thinking, andit is the development of thinking that V. V. Repkin focused on, then ev-
erything else, namely, to reason, analyse, solve tasks, know the multiplication table,
understand the texts and write essays a student will be able to do easily and quickly
thanks to his thinking.

Psycho-pedagogical concept of “zone of proximal development” introduced by L.
S. Vygotskyis a key aspect for developmental education. Thus, if the main pedagogical
idea of the zone of proximal development is aimed at evaluating the prospects for the
development of a child’s educational opportunities, the psychological idea justifies the
prospects for the development of thinking of an individual.

The relationship of two types of thinking, that is, abstract and manual go through
all stages of personality development: from school to Institute and from Institute to
professional activity [8—10]. The task of Zh. Buridanabout a hungry donkey is a good
example of two kinds of thinking.The task is simple: a hungry donkey is standing on
the road.On its left and right there are two absolutely identical haystacks.All conditions
are the same, hay is the same and haystacks are the same, the sun is overhead, the wind
does not bring the smell. Theoretically, the donkey is not able to decide to what stack
@
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it should go and eat, a rational decision is absent. The answer of Zh. Buridan:the donkey
will die of hunger.However, in practice, the donkey will not die of hunger, but will go
either to the left or to the right — hunger, as it is known, breaks stone walls... A person,
being in such a situation, turns a practical situation of insolubility into a situation of
abstract thinking: the person makes arrangements with himself — [ will throw a coin: if
there is an eagle, I will go to the right, if there is tail — to the left. They say, The Chris-
tian monks in such situations chose the right side, it is based on biblical tales: on the
right hand of Christ the righteous will stand.So, if it is impossible to solve a practical
problem at the level of manual thinking, a person is able to use abstract thinking. Thus,
a person does not remain at the stage of practical thinking, abstract thinking is mani-
fested in solving practical situations where animals do not rise to the theoretical level.

The ability to adequately apply abstract thinking is very important for a lawyer. For
example, V. O. Chovhan,when investigating the legal nature of restrictions on the rights
of prisoners, analysed and critically evaluated the relevant international standards: the
ECHR practice, standards of the European Committee for the Prevention of Torture,
soft law of the UN and the Council of Europe, soft law of the UN and the Council of
Europe, implements theoretical thinking in his work and convinces a reader that it is
impossible to transfer the laws that exist in theoretical thinking to the plane where
practical thinking is implemented. V. O. Chovhanrightfully writes, ’the literature sug-
gests that the narrowing of the content of human rights necessarily leads to the narrow-
ing of their scope. Changes in the scope of human rights do not necessarily cause
changes in the content of law” [11]. Further, the author deliberately tries to draw an
analogy between the law of the inverse relationship between the content and the scope
of the concept which works in logic as an objective law [12], with the relationship that
operates in law: the narrowing of the content of human rights necessarily entails the
narrowing of their scope and he concludes that this is impossible. ’The logical law of
the inverse relationship between the content and scope of concepts according to which:
the larger the scope of the concept becomes, the smaller its content is and vice versa...
does not work out in respect of the content and scope of law because in this case we
are talking about specific thinking as opposed to abstract thinking.Abstract thinking
can exist, for example, regarding such abstract concepts as “right” or “freedom”. How-
ever, practical thinking (in the context of categories such as “content” and “scope” of
rights) deals with existing objects, that is, objects that are taken in the ontological di-
mension and have the relevant specific concepts” [11]. This law, according to the author,
does not work out when it comes to the rights of prisoners. Indeed, abstract-logical law
can be automatically or artificially placed to neither a lower level of interpretation, nor
to the sphere of practical thinking in which there are other laws. Thus, V. O. Chovhan
proves by this example that abstract and practical thinking are different psychological
properties.

Higher education suggests the existence of developed abstract thinking among
future students.In the course of a bachelor’s degree programme a student definitely
L ]
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improves and develops its ability to abstract thinking.The developers of the tests for
general educational legal competence (TGELC) understand the importance of develop-
ing theoretical thinking when getting higher education and its further applying in the
professional activity.

In Ukraine, since 2017 (in 2016, the Exterior Independent Testing (c) for applying
for a master’s degree programme took place selectively as an experiment) entrance tests
are conducted on the technology of the EIT for admission to the second (master’s)
level for getting law education by the system of external state evalution, that is students
write three tests: in a foreign language, in the specialty and the test for general legal
educational competence. It is the last test that gives an idea of the abstract thinking
development among applicants for admission to the master’s degree programme [13;
14]. The introduction of the obligatory test that identifies the level of development of
general educational and legal competencies will allow to to overcome the negative
phenomena associated with the inability of a specialist whose competence is certified
by a degree to distinguish abstract conclusions from life ones. Thus,the development
of abstract thinking is the basis for professional education of a specialist.

1. MATERIALS AND METHODS

Thinking can be regarded as the process of thought’s moving from the unknown to
the known, the process that allows to find new knowledge. Thinking is the process
of indirect and generalised human reflection of objects and phenomena of objective
reality in their essential connections and relationship [12].To indirect cognition a
person resorts when direct cognition is impossible. Indirect thinking is manifested
in the fact that it requires a language and previous experience. Abstract (or theoreti-
cal) thinking is the mediated process of cognition preceded by the sensory stage of
cognition.

A subject directly investigates sensory cognition. Sensory cognition has three forms:
sensation, perception and imagination.is a reflection of the individual properties of
objects and phenomena of reality (color, sound, smell, etc.).Perception (as the next
level of sensory cognition) reflects the surrounding world as integral images. A neces-
sary condition for the formation of information about the subject in the form of sensa-
tion and perception is the direct presence of an object or phenomenon. Imagination as
a sensual image allows to get information about the subject even when it is not di-
rectly contemplated. This happens due to the fact that the information about the objects
and phenomena which were perceived earlier can be restored in our imagination in the
form of various images. These images are imaginations. However, can not differentiate
between the individual and the general, the essential and the non-essential, the acciden-
tal and the natural. This is a function of abstract thinking.

The properties of abstract thinking include generalisation which allows to find es-
sential features and combine objects into groups based on the presence of these common
features; indirect character as fixation of the fact of independence of knowledge from
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the subject; indissoluble connection with a language; abstraction as a distraction from
non-essential features; analysis; synthesis; comparison. F. Baconnoted the fact that a
bare hand can not work. For the work, a hand requires a tool that can be a hammer, a
chisel or a pencil.Just like human brain will not be able to work without a tool.But does
the brain need a shovel or pencils? Of course, no. However, the brain produces its own
tools, namely, mental means. As a rule, it is almost impossible to see them just like
human mind and human brain. But how can one establish that such mental means exist?

With this aim, we will consider an experiment conducted by the French logician,
mathematician and psychologist Jean Piaget. The scientist took two beakers. One bea-
ker had a wide bottom, the other had a narrow one. They poured the same amount of
liquid, namely, water into both beakers. It is natural that in the beaker with a wide bot-
tom, the water level was lower than in the one where the bottom was narrower. How-
ever, what is clear for an adult person is not always clear for a child.A child aged 4 or
5 is invited to the room and asked to determine in which beaker there more water. The
child, looking at the water level, said that in the first beaker (where the bottom is wide)
there was less water, and in the second beaker (in which the bottom is narrow) there
was more water. J. Piagetsuggested to the child not to hurry and measure amount of
water in the beakers.To do this, it was taken the third beaker with a bottom different
from the first two, and the water from the first beaker poured into the third. The water
level was marked with a piece of coal. After that it was poured back. The water from
the second beaker was poured into the third one. And it turned out that there was the
same amount of water in both beakers. What if the amount of water was different in the
first two beakers? Then, with the help of the third beaker, it would be easy to determine
where the water is more: in the first or in the second.

What is the third beaker in the experiment? The third beaker is a measurer. The
measurer which measures the amount of water (there are no marks on it), but allows to
compare the amount of water in both beakers: to determine where the water is more,
where less or where is the same level of water. During a day, person carries out such a
procedure of comparison a countless number of times. Such operations are carried out
in thoughts, often unconsciously, that is, a person does not think about the way he does
it [14].

For example, if we are offered such a task:

a=3a8
B=¢C
a?c

We easily conclude by comparing “a” and “b”, “b” and “c” that a = c.
Or such a task:

a>b

b>c

a?c

Quite easily we conclude that a > c.
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What is b in these tasks? This element serves as a measure that allows to compare
and measure the relationship between “a” and “c”. But all this a person does in his
minds, in thinking, but not in the space of reality as in the experiment of J. Piaget.
Experiments reveal the properties of practical thinking, the last 2 examples focus on
theoretical thinking.

Drawing up both logical and psychological tests to establish the properties of think-
ing and the level of development of thinking of individuals is a complex process. The
creation of test is, without exaggeration, a science. Testology, as a branch of psychol-
ogy, studies all the subtleties and aspects of the development and implementation of
test methods [15]. New tests are necessarily verified (to make sure that the test is able
to establish a certain property), are verified for reliability (the test works for all elector-
ate of respondents) and validity (this is a characteristic of the accuracy of measurements
carried out with the help of this test). In 2017, we analysed the TGELC 2016 and 2017
and revealed a number of shortcomings [16]. The notebooks of the TGELC 2018 [17;18]
are drawn up, undoubtedly, at the high methodological level and meet the criteria of
reliability, validity and verification. Let us consider a number of tasks proposed for
admission to the master’s degree programme in 2018.

2. RESULTS AND DISCUSSION

The main notebook of the TGELC 2018 [14] began with the text with very interest-
ing content, rich in philosophical theme and constructed in logical and methodical
way.All 6 questions for it are clearly formulated, the answers are provided in accor-
dance with the content, the answer to everyone of them is unambiguous. The next 2
texts of Section 1 Critical Thinking are also interesting, relevant on the theme; the
questions posed to them do not cause different interpretations.

However, similar Section lon critical thinking of the TGELC 2018 (an entrance
exam to the higher educational establishment) [18] has some shortcomings. First, two
texts, which are given for comparison, have contradictions in the content. Text A contains
the following:”” According to the law, among personal non-property rights, fundamen-
tal is the right to life, and therefore, the right to dispose of it which is interpreted as the
possibility to expose it to significant risk or even make the decision on its termination”.
However, from the recognition of the right to life as fundamental, it does not follow
that there is a right to dispose of it and especially make a decision on its termination.
It is rather on the contrary, the fundamental right to life provides its saving, appreciat-
ing, but definitely not termination.

Further, according to Text A:”” A person is recognised as the highest value, and
therefore, his real well-being, the right to self-determination, freedom, respect for dig-
nity, a dignified death must be guaranteed and ensured in full”. If a person is recognised
as the highest value, it does not follow that a person has the right to dispose of his life;
and it is logical to assume that best of all for a person natural death because natural is
worthy, but definitely not “humane death”. And definitely surprises “logical” reasoning
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of paragraph 4:” in fact, in civilised countries, “compassionate murder” is practised
regardless of whether it is permitted by law or not. According to statistics, 40% of the
deaths of patients occur by making medical decisions on termination of life for the
absence of other options.It can be assumed that in the countries where euthanasia is
prohibited, where there is no legal protection against the misuse of euthanasia, the
situation is worse”. So, first, the author suggests that in civilised countries, doctors break
the law, conducting euthanasia when it is prohibited by law; second, he says about
“statistics”, but does not specify where these statistical facts are taken from; third, makes
an unreasonable conclusion that in the countries where euthanasia is prohibited, the
situation is worse, that is the illegal use of euthanasia is even more frequent than in
40% of the deaths reported by the author.

Text B has informative contradictions as well. First, the definition surprises:”euthanasia
is a person’s right to death”.There is a right to life.But what about a right to death?”
The right for death is not fixed as a fundamental human right. It is not mentioned in the
international human rights documents — declarations, conventions and covenants,” says
Alexander Podrabinek [19].Second, quoting statistical data, the author indicates that
187 respondents were interviewed that is a very small number for conclusion. Besides,
only in 10 out of 187 cases the pain was called the only reason”, that is, pain is an
objective reason specified in 5.3%, and in 94.7%, these are subjective reasons for
choosing euthanasia, namely, undignified death, dependence on the environment and
fatigue from life. All this testifies to the unreliability of the conclusion on activation of
the implementation of euthanasia. Third, contradiction in the author’s reasoning in
para.10:”opponents of euthanasia give examples when a hopeless patient recovered or
the dead was resuscitated. Of course, there are such cases, but it is impossible to draw
absolute conclusions”, that is, the author decides that one can not pay attention to the
presence of the probability of patient’s recovery. And further: “’it rather shows that life
should be fought for despite everything”. And if so, one should forget about euthanasia,
but not, on the contrary, popularise this idea.

Some misunderstandings arise in questions to the mentioned texts. Thus, question 7.
Some misunderstandings arise in questions to the mentioned texts.

A Religion and ideology as opponents of legalisation of euthanasia.

B Confirmation of the relevance of legalisation of euthanasia in Ukraine.

C Euthanasia in the international and domestic context.

D History of the formation of attitudes to euthanasia in the legislation.

E Moral aspect of legalisation of the use of euthanasia.

According to the protocol, the correct answer is C. However, text B does not deal
with the domestic context at all. From the above answers to question 7 option E is the
most appropriate; we assume that there are shortcomings in the test.

To question 8 among the options of answers, the following is correct: ’The famous
motto “Heal!” formulated by the ancient Greek doctors contains a deep philosophical
meaning that defines the role of medicine in the society, and therefore, doctors are
L ]
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categorically against premature termination of patients’ lives”. We agree that this option
of answers is correct in respect of the formulated question, but the oldest the principle
of medical ethics, which is attributed to Hippocrates, sounds in a different way: “Do
no harm” or primum non nocere (verbatim: “’first of all - do no harm™. Motto ’Heal”
does not exist, since ancient times the motto has been as follows: “’Doctor! Heal your-
self”” that gives a different content to the ancient Greek motto.

Section 2.Analytical thinking of the basic notebook of the TGELC 2018 and note-
book of the TGELC of 2018 (an exam to the higher educational establishment) [17]
gives interesting and adequate tasks on abstract thinking. However, to situation 3 of the
basic notebook question 19 is offered. In how many years will there be the first year
with the same amount of numerals like in 2018? However, it is not specified in what
way the sum of numerals will be counted. According to the task, the amount should be
calculated as follows: 2+0+1+8=11, but one can calculate the other way and bring the
amount to one digit, that is, not leave the result 11, but continue to add:1+1=2. Depend-
ing on the method of summation, the result will be different, and this affects the choice
of the correct answer. For question 19, both results will give the same result, and for
question 20 the results will be different.

20. In how many years in this millennium will there the last time be a year with the
same amount of numerals?

A 228

B 282

C 828

D 882

F 888

If we count to the number, the year will be 2900:2+9+0+0=11, and the correct an-
swer is D, but if to add to numerals, then it will be the year of 2999: 2+9+9+9=29,
2+9=11, 1+1=2. However, the answers 2999 — 2018=981 are not offered. On the one
hand, this is a positive point because the applicant can find out that his way of calcula-
tion does not correspond to the test, but the negative point is that the authors do not
specify in what way one should calculate.

Three questions to situation 3 from the notebook of the TGELC 2018 (exam to the
higher educational establishment) [18] seem to be extremely easy in the result of which
some doubts arise about the correctness of the decision made.

Section 3 Logical thinking gives wonderful tasks on the manifestation of logical
reasoning. Question 27 of the notebook of the TGELC 2018 can be solved both with
the help of abstract thinking by constructing categorical syllogism, and using practical
thinking by drawing volumes (Figurel).

“’Prosecutor: The investigation established that the crime had been preceded by
four events X, Y, Z, V, and discovered a group of persons suspected of this crime. In
the result of the investigation, it was also found that none of the suspects who was not
a participant in X event, was not a participant of event Y either, and all the participants
@
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of V event were the participants of Z event, and that among the participants of X event
there were no participats of Z event.

Does the truth of which statement logically follow from the information provided
by the prosecutor?

A None of the suspects was the participant of V event and X event.

B Some suspects participated in Z event, but they did not participate in V event.

C Some suspects participated in X event, but they did not participate in Y event.

D Some suspects participated in at least three of X, Y, Z and V events.

E Some suspects participated in just one of X, Y, Z and V event” [17].

Solution. We build a categorical syllogism on the grounds offered according to the
problem’s conditions:

1. All participants of V event were the participants of Z event.

2. None of the participants of X event was the participant of Z event.

Conclusion: None of the participants of X event was the participant of V event.

IL.PAM

2SEM

SEP

The second figure of the categorical syllogism is loyal modus CAMESTRES. We
do the conversion of judgement which is in the conclusion: S E P — P E S (common-
negative judgement becomes common-negative) — none of the participants of V event
was the participant of X event. The correct answer is A [20].

A\ X

Figure 1. Common-negative judgement

Question 27 of the basic notebook of the TGELC 2018, (examination period in the
educational establishment). “’Investigator: A proceeding covers four events X, Y , Z,
V. In the result of the investigation it was found that all the participants of Y event were
the participants of X event, and all participants of Z event participated in Y event while
none of the participants of V event was the participant of Y event.

Does the truth of which statement logically follow from the information provided
by investigator?

A Among the participants of Z event there are no participants of V event.

B Some participants of V event did not participate in X event.

C Some participants of V event participated in X event.

D Among the participants of X, Y, Z and V events there are those who participated
in four events.

L ]
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E Among the participants of X, Y, Z and V event there are those who participated
in just one event” [18].

Solution. We build a categorical syllogism on the grounds offered according to the
problem’s conditions:

1. All participants of Z event participated in Y event.

2. None of participants of V event was the participant of Y event.

Conclusion: None of participants of V event was the participant of Y event.

IL.PAM

2SEM

SEP

The second figure of the categorical syllogism is loyal modus CAMESTRES. We
do the conversion of judgement which is in the conclusion: S E P — P E S (common-
negative judgement becomes common-negative) — none of the participants of Z was
not He the participant of V event. The correct answer is A [20].

Question 22 of the basic notebook of the TGELC 2018. “’Speaker: In 1885, William
Bentley was the first to photograph a snowflake using a device he had constructed from
a camera and microscope. He was so impressed by its beauty that he took 5000 more
pictures of different snowflakes. W. Bentley even tried to create a classification of forms
of snowflakes, but nothing came out: all snowflakes were different. This uniqueness of
snowflakes can be considered the basis for the recognition of the incomprehensible
diversity of nature.

Expert: Actually, in nature, everything is unique: there are no two identical ants,
two identical grains of sand, plants, stars, people, nothing. If two objects seem to be the
same, a closer look will always show that they are still somewhat different. So, the twin
brothers are different personalities, saying nothing about the fact that they have differ-
ent fingerprints.

What is the difference between the views of the speaker and the expert according
to this dialogue?

A The uniqueness of snowflakes gives grounds for the conclusion about the diver-
sity of nature.

B Analysis of 5000 snowflakes provides the necessary basis for the conclusion about
the uniqueness of the forms of snowflakes.

C Twin brothers have different fingerprints.

D Snowflakes have a unique property: they all have different forms.

E Any two objects of nature are always somewhat different from each other” [17].

In the task there are two views. The main abstract of the speaker: 5 000 pictures of
different snowflakes showed that all snowflakes were absolutely different. The main
thesis of the expert is that two objects seem to be the same, but they are still somewhat
different. Thus, divergence of views is that being in something different does not mean
being completely different. The correct answer is D because here we are talking about
@
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the uniqueness of snowflakes. It is easy to solve the task if to clearly formulate the main
abstracts and compare them.

Question 29 of the basic notebook of the TGELC 2018. “Olexandr Perliuk: There
are poets from God, and there are from Ivan Ivanovych. Which of the following state-
ments does logically follow from the statement of Alexander Perliuk?

A If the poet is not of God, so he is a poet from Ivan Ivanovych.

B Every poet is either from God or from Ivan Ivanovych.

C Some poets are poets from God.

D There are no poets who would be neither from God, nor from Ivan Ivanovych.
E If the poet is not from Ivan Ivanovych, he is the poet of God” [17].

The question condition gives a strict disjunction of two alternatives, however, it is
unknown whether there are still alternatives. So, option A can not be correct because
there can be an alternative, so to say, the poet from Satan or the poet from Kuzma An-
driiovych; on these grounds options B, D, E can not be correct. There is option C left
which is a correct answer.

Due to the fact that the introduction of of the TGELC has been recognised as
obligatory since 2017, no expert evaluation has been conducted yet, except for our
previous research work [16; 21; 22]. Logical analysis of the TGELC 2018 showed the
adequacy of the offered tasks to identify the level of abstract thinking and allows to
state the fact of improving the professional skills of the authors of test tasks.

At the same time, we note that it is desirable to chose the texts for Section 1 and
conditions of tasks for Section 3 free from internal substantive contradictions or con-
flicts, and to formulate more clearly the conditions of tasks, especially in Section 2 and
avoid differences in their understanding.

CONCLUSIONS

Ukraine is one of the participants in the global market of educational services that
determines the implementation of active state policy to improve the management of
higher education, including to achieve the European standards of quality of higher
education. Therefore, an urgent task is the formation of unified integrated informa-
tion system for the collection and analysis of financial and statistical data on the
activities of higher education establishments. It was established that this would make
it possible to carry out a comprehensive assessment of the activities of higher edu-
cation establishments on the basis of detailed monitoring of statistical and financial
indicators as well as monitor the changes not only in the certain discrete period of
time, but also in the dynamics.

Globalisation processes put before educational management a number of new
important tasks on preparation of highly qualified specialists who have to meet the
European standards of quality of the higher education. That is why, since 2016, the
Ministry of Education and Science introduced a national entrance test: entry to the
L ]
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master’s level of higher education for law specialties is carried out using organisational
and technological instruments for conducting external independent testing. In 2018,
this entrance test was conducted for the third time. This enables to conduct a
comprehensive standardised assessment of the competencies of applicants, to identify
patterns and assess the impact of certain factors on the sphere of law education.

The test tasks offered in 2018 exactly correspond to the set goal, that is, to find out
the level of abstract thinking of the bachelor. The notebooks of the TGELC 2018 are
drawn up, of course, at the high methodological level and meet the criteria of reliability,
validity and verification.

An important task of reforming the system of general secondary education is also
the development of hub schools in Ukraine. The development of the network of hub
schools is aimed at implementing the principle of equal access to quality education
regardless of the student’s place of residence as well as improving the quality of edu-
cational services provided by establishments of general secondary education.

The conducted research will be helpful for lawyers who care about the development
of logical foundations of thinking, improving the scientific mental apparatus; teachers,
introducing test methods in the educational process and bachelors who are getting ready
for admission to the master’s degree programme.
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Iuna Aeoniziena Becnaabko
Kageapa xpuminarvrozo npoyecy
Hayionanonuii opuguunuii ynisepcumem imeni fApocaasa Myapozo
Xapxis, Yxkpaina

3ACAAU KPUMIHAABHOI'O IMTPOBAAKEHHA
AK BUMOTI'Y, IUO IMPEA ABAAIOTHCA A0 JIAADHOCTI
JEPIKABHHUX OPTAHIB, IX TOCAZOBUX I CAYiKBOBHX OCIB
(IMMPOBAEMHU HOPMATHUBHOI'O PEI'YAIOBAHHA)

AHOTaNiA. BiocymHicme y KpUMIHATGHOMY NPOYECYaibHOMY 3AKOHOO0A8CMEI YKpainu usHa-
uenis 3aca0 KpUMIHATLHO20 NPOBAONCEHHS 3YMOBIOE AKMYATbHICTIbG 00CTIONCY8AHOT npobIemu.
3acanvrogioomo, w0 KpUMIHATbHE NPoYecyaibHe 3aKOHO0ABCNBO MAE PO3POOIAMUCI 8I0N08IO0-
HO 00 KOHCIUMYYItIHUX 3acad cyOOYUHCmea, sAKi 00yMO6NI0I0My pe2ynio8ants KPUMIHATbHUX
npoYecyanbHux 8iIOHOCUH MAKUM YUHOM, Wo 0006 30K 3abe3neyuents npaeg i 3aKOHHUX iHmep-
ecig MI0OUHU NOKIAOAEMbCS HA OP2aHU 00CY008020 PO3CIIOY8AHHS, NPOKYPOPA, CI0Y020 CYO0I0
ma cyo. Bpaxoesyiouu nyoniuny npupody Kpuminaioroi npoyecyaivroi oisibHocmi Ykpainu,
0eporcasa NPaKmuyHo y 8Cix UNAOKAX 30illCHeHHs KPUMIHAIbHO KapaHux Oidub bepe Ha cebe
0008 ’5130K 6e3n0cepeOHbO 3axuamu npasa ma 3aKOHHI iHmepecu y4acnuxie npoyecy, oes y32o0-
Odorcenocmi c80€i disnbHoCMi 3 ix 8onero ma basxcannam. Tomy y pobomi npoananizo8ano 3acaou
KPUMIHATLHO20 NPOBAOICEHHS K BUMOHU, WO NPeO SBAI0MbCA 00 OISIbHOCHE 0EPAHCABHUX
opaanis, ix nocadosux i cuyacbosux ocib. Poszenanymo npobremu HOpMAMUBHO20 pe2ynioGanHsI.
Jlna docsenenns nocmasienHoi memu 6 pobomi 0Viu GUKOPUCIAHT MemOoOU MOOeN08AHH S, a0-
CmMpazysanHs, NPOAHANI306aH0 PISHOMAHIMHI HOPMAMUGHI akmu ma JimepamypHi Oxcepend.
Bcemanoeneno, wo nyoniynicms KpUMiHAIbHO20 RPOYECY TPYHMYEMbCS HA NPOYECYalbHO-NO-
€aoosil akmugHocmi cyd 'ekmie, sIKi 30ilCHIOIMb KPUMIHATIbHE NPOBAONCEHHS. 3A3HAUEHO, U0
OCHOBHI NOJIOJICEHHS, GUPAICEHT 8 3Aca0ax KPUMIHATLHOL Npoyecyatvoi OisbHOCIE, MAIOMb
HeYXUIbHO OOMPUMYBAMUCS YCIMA CYO €EKMamMu NPABo3aAcmOoCy8aAHHs Y X0 KPUMIHATLHUX NPO-
yecyanvHux 8IOHOCUH. B pobomi docniodcena cymuicmes KPUMIHAILHO20 NPoyecy ma io2o 6io-
MIHHICMb 810 IHWUX 2any3etl npagosoi Oisnvrocmi. Chopmyrb08aHO OKpemi BUCHOBKU Md NPo-
no3uyii, CnpAMo8ani Ha 600CKOHANEHHS KPUMIHATLHO20 NPOYECYalbHO20 3AKOHO0ABCMEA.

Kuarouosi ciroBa: myGuiiuHa npupoa KpUMIiHaIBHOTO TPOIECy, MPOOJIEMH HOPMAaTHBHOTO pe-
TYJIOBaHHA, KpUMiHAIBHI TIPABOIIOPYIICHHS, KapHi TisTHHS.
Inna L. Bespalko

Department of Criminal Procedure
Yaroslav Mudryi National Law University
Kharkiv, Ukraine

PRINCIPLES OF CRIMINAL PROCEEDINGS AS REQUIREMENTS
CONCERNING THE ACTIVITIES OF PUBLIC BODIES,
THEIR CUSTOMS AND SERVICE PERSONS
(PROBLEMS OF REGULATORY ADMINISTRATION)

Abstract. The lack of the definition of the criminal proceeding principles in the criminal proce-
dural legislation of Ukraine determines the relevance of the investigated problem. It is well-known
that criminal procedural law should be developed in accordance with the constitutional principles
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of legal proceedings, which stipulate the regulation of criminal procedural relations in such a way
that the obligation to ensure the rights and legitimate interests of a person is entrusted to pre-trial
investigation bodies, prosecutors, investigating judges and courts. Given the public nature of the
criminal procedure of Ukraine, the state assumes the obligation to directly protect the rights and
legitimate interests of the participants of the procedure in almost all cases of penal acts without
coordinating its activities with their will and desire. In this context an analysis of the criminal pro-
ceeding principles as requirements for the activities of state bodies and their officials is carried out.
This addresses some statutory regulation issues. The article provides the author s definition of the
criminal proceeding principles. It has been established that the publicity of the criminal process is
based on the procedural and official activity of subjects who carry out criminal proceedings. It has
been noted that the basic provisions, expressed in the principles of criminal procedural activity,
should be strictly observed by all subjects of law enforcement in the course of criminal procedural
relations. The work has researched the essence of the criminal process and its distinction from
other branches of legal activity. The conclusions and proposals aimed at improving the criminal
procedure legislation are formulated.

Key words: the public nature of the criminal process, the problem of regulatory regulation, crimi-
nal offences, criminal acts.

INTRODUCTION

The process of building an independent, sovereign, democratic, law-based state in
the modern period is impossible without the creation of a coherent system of reliable
state protection of the rights and freedoms of citizens. To implement this task, it is
very important to intensify the implementation of law-making in order to improve the
criminal procedural law, its democratisation by bringing its provisions in line with
provisions of the Constitution of Ukraine and international legal standards [1-3].

One of the important events for the whole state was the adoption in 2012 of the new
Criminal Procedure Code of Ukraine (hereinafter referred to as the CPC). This has
become an important step towards reforming the criminal process. This legislative act
incorporates the progressive achievements of the theory of criminal procedural law and
significantly brought Ukraine closer to the European standards of criminal proceedings
[4; 5]. The new CPC of Ukraine differs significantly from well-known perceptions of
the criminal process in general. It contains a number of institutions that are a new trend
in criminal proceedings, resulting in many procedural innovations and innovative pro-
cedures in the criminal procedural law.

Any activity by its nature is subject to certain laws, principles that define its orien-
tation and character, that is, they are as if its guidance. The criminal procedural activ-
ity in Ukraine is not an exception. Regardless of subjects and stages of criminal pro-
ceedings it must comply with certain fundamental provisions, which in the field of
criminal procedure are called “principles”.

For many years the issue on principles of criminal proceedings has been the subject
of discussion by scientists. However, in the 1960 Criminal Procedure Code of Ukraine,
the principles did not differ from the general mass of requirements that indicated sig-
nificant disadvantages of legislative technique. In this regard, the CPC of Ukraine
@
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adopted on April 13, 2012, eliminated this gap. It for the first time consolidated in a
separate chapter the principles of criminal proceedings. Each principle had its own
content in a separate article of the law. This position of the legislator shows how much
he attaches great importance to these basic provisions. They form a peculiar basis on
which the criminal process is built, penetrate the legal matter of criminal proceedings
and all processes taking place in the criminal procedural sphere.

1. MATERIALS AND METHODS

For a detailed analysis of the legal nature of the principles of criminal proceedings,
the author used a variety of theoretical methods, analysed literary sources and regu-
lations. Methods of analysis led to determination of the principles of the criminal
process, which are the basis of formation of the whole system of criminal procedural
law; fixed in the current legislation in the form of legal provisions; express most
fully the content of criminal procedural law; extend their effect at all stages of the
criminal process; are closely interrelated with the state policy in the field of criminal
procedural activities, taking into account the provisions of international acts; carry
out a protective and regulatory action regarding all criminal procedural norms.

The methods of research are predetermined by the purpose of the work, which in-
volves the general dialectical method of scientific cognition of reality that implies
consideration of phenomena in their relationship, unity and development. This helped
to imagine and comprehensively explore the nature of the principles of the criminal
process as requirements imposed on the activities of state bodies and officials. His-
torical and legal method provided insight into the tendencies of development of norma-
tive provisions and scientific views in time. The methods of modelling and abstraction
were used during the development of scientific and theoretical models of changes to
the criminal procedural legislation of Ukraine in order to improve the legal regulation
of issues related to filling the normative content of the principles of criminal proceed-
ings. The method of generalisation contributed to the consistent construction of indi-
vidual facts into a single whole as well as to the formation of substantiated conclusions
aimed at improving the legislative regulation of the issues under investigation, overcom-
ing its conflicts and gaps. These methods were used in the interconnection and interde-
pendence, which ensured the comprehensiveness, completeness and objectivity of the
scientific results obtained.

The theoretical methods of research made it possible to determine that the principles
of the criminal process should be considered as the leading element of the whole system
of criminal procedural guarantees, as a combination of methods and means that provide
for all and at each level the legal opportunities for the acquisition and real exercise of
rights and freedoms. The significance of the general principles of criminal proceedings
as norms of a higher degree of normativity is that they serve as a guarantee of justice;
are a guarantee of compliance with rights, freedoms and legitimate interests of partici-
pants in criminal proceedings.
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2. RESULTS AND DISCUSSION
2.1. The problem of determining the basic principles of the criminal proceeding

First of all, it should be noted that in the legal literature even until today, there is no
unity in the views on the definition of the concept of the principles of the criminal
process. In the CPC of Ukraine, there is not the definitions of this legal category,
which has prompted many legal scholars to research this problem for a long time.
Because the recognition of the entire directive contained in the legal norm often de-
pends on correct use of one or another term, and numerous terminological units that
coincide in their current laws, confuses the law enforcement.

Ukrainian and foreign processualists and criminologists devoted their studies to this
problem: S. A. Alpert, M. M. Grodzinsky, Yu. M. Groshevoy, T. M. Dobrovolskaya,
V. C. Zelenetsky, O. V. Kaplina, V. O. Konovalova, O. M. Larin, L. M. Loboyko,
V. T. Malyarenko, V. I. Marinov, M. A. Markush, T. M. Miroshnichenko, M. M. Mikheen-
ko, V. T. Nor, M. M. Polyansky, A. L. Rivlin, V. M. Savitsky, M. I. Siriy, M. S. Strogo-
vich, V. M. Tertishnik, I. V. Tyrichev, A. R. Tumaniants, I. Ya. Foynitsky, M. O. Chelt-
sov, V. Yu. Shepit'ko, O. G. Shilo, M. E. Shumylo, etc. Despite the importance of the
conducted researches, it must be admitted that there is still not the unity of thought
regarding the definition of the concept of the principles of the criminal process. So,
according to M. S. Strogovich, T. M. Dobrovolskaya, Yu. P. Yanovich, O. P. Ryzhakov,
M. O. Gromov, V. V. Nikolaychenko and M. L. Yakub, the principles of the criminal
process are understood as the legally executed leading (legal) provisions, which estab-
lish the most general and essential properties of the criminal process, expressing its
nature and essence [6].

At the same time, V. M. Tertyshnik, L. B. Ismailov, G. V. Kudryavtseva, Yu. D. Livs-
hits, V. V. Navgorotska, M. M. Mikheenko describes the principles of the criminal
process as the basic ideas enshrined in the constitutional and procedural legislation,
which determine the construction of the criminal process, its essence and democracy [6].

In the opinion of the author, it is worth to support the opinion of the scholars who
define the principles of criminal proceedings as fixed in the norms of law determinative
fundamental provisions concerning the regularities and the most essential properties of
the criminal proceedings, which determine their importance as a means to protect rights
and freedoms of a human and a citizen, and also to regulate activities of bodies and
officials conducting the process [7].

This definition, in the opinion of the author, reflects the legal nature of the principles
of criminal proceedings, which underlie the whole system of norms of criminal proce-
dural law, express the essence, tasks, construction of the criminal process as a special
system of state activity. This definition of the concept of basic principles emphasises
the understanding of them as imperative provisions, requirements for activities of state
bodies and officials. They are aimed at achieving the objectives of criminal proceedings.
Exactly this feature of the principles of the criminal proceeding is the subject of discus-
sion in this paper.
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2.2. Public nature of the criminal proceeding

Criminal procedural activity is defined by its purpose and tasks, the essence of which,
in turn, definitely depends on specific economic, social and political, ideological
conditions. Adoption of the new CPC of Ukraine has contributed to a change in the
state policy vector on the issue of prioritising the state interests and the interests of
the individual in favour of the latter. However, the attribution of criminal procedural
law to public sectors can be considered an axiom.

The criminal process is a kind of state activity. The state using its specially created
bodies that counteract crime, protects the constitutional system, socio-economic, po-
litical and personal rights and freedoms of citizens, rights and legitimate interests of
legal entities from criminal offences. Criminal proceedings can be carried out only by
state bodies authorised by law: operational units, investigative bodies of pre-trial in-
vestigation, heads of pre-trial investigation bodies, prosecutors, investigating judges
and courts. They are endowed with the necessary authority and, if there are legitimate
reasons, they may resort to measures of state coercion. Decisions taken by them with-
in the limits of their authority are obligatory for all institutions, organisations, officials
and citizens [7].

In addition, it is worth noting that the whole criminal proceeding is public in its
essence, since it is aimed at protecting the rights and legitimate interests of citizens who
are violated by the most socially dangerous type of legal delinquency — a criminal act.
Given this, the state virtually in all cases takes the responsibility to directly protect
rights and legitimate interests of individuals without coordinating their own activities
with will and desire of citizens, since satisfying the interest of society in overcoming
crime is a condition and a guarantee of its normal functioning and development. The
state, in the person of its bodies, undertakes to protect citizens, society from criminal
manifestations, undertakes to be active in ensuring their protection. Due to publicity,
public authorities should recreate the event in the fullest extent, establish and protect
the legitimate interests of all participants in criminal proceedings.

It is also worth noting that publicity of the criminal procedural form can be consid-
ered as its essential feature, given the prevalence in the criminal process of publicity as
its general principle and its direct impact on the construction of a criminal procedure,
which primarily manifests itself in the process of official activity of individuals, who
carry out criminal proceedings to solve its tasks [8].

Again, public law subjects are strictly bound by the law, their field of their activity
is outlined in the legal framework. In the public sphere legal regulation is characteristic
of a positive obligation, that is, subjects of public law are obliged to act in a certain way
in order to achieve one or another purpose. Legislation defines clear conditions for the
exercise of power. In the presence of certain circumstances, the subject of authority is
obliged to implement it, otherwise it can be accused of inaction. The publicity of the
criminal process is manifested in the procedural and official activity of the subjects who
carry out the criminal proceedings, with the solution of his tasks. It is aimed at identify-
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ing crimes and those who committed them, prosecuting such persons, bringing them to
criminal responsibility, and taking criminal procedural decisions at their own discretion.
This manifests itself in activities through the principles, the implementation of which
guarantees the achievement of the tasks of the process, the establishment of all circum-
stances that are subject to proof. That is, the principles among other concepts of the
process occupy one of the highest places in hierarchy as a manifestation of the essence
of the process outside, in activity.

2.3 Obligatory nature of the grounds of criminal proceedings

The specifics of the principles of criminal proceedings are that they are of imperi-
ous (mandatory) character. It is necessary to emphasise the inalienable connection
between the implementation of the principles and the achievement of the tasks of
criminal justice. The tasks of the criminal proceedings, which were fixed in Art. 2
of the CPC of Ukraine can be divided into two groups. The first is stipulated by the
provisions of the Constitution of Ukraine (Articles 3, 28-30, 62, 63, etc.) and is
connected with the necessity: to provide protection of the person, the society and
the state from criminal offenses; the need to protect rights, freedoms and legitimate
interests of participants of criminal proceedings. The second group is defined by the
public nature of the criminal process and imposes on its persons the duty to carry
out a prompt, complete and unprejudiced investigation and judicial review, so that
anyone who committed a criminal offence has been prosecuted for the fault of his/
her own, no innocent person was punished, no person was subjected to unwarranted
coercion and that every participant in the criminal proceedings had applied proper
legal procedures [9].

In order to be a means to achieve the objectives of criminal proceedings, the prin-
ciples must have the character of general liability. They have the meaning, only when
they necessarily receive their consolidation in the norm of law. This ensures that they
are rigorously enforced under the threat of adverse consequences for violators or under
the threat of the abolition of decisions taken with such violations. Because of the nor-
mative sign, the main provisions expressed in the principles of criminal procedural
activities must be rigorously observed by all actors of law enforcement in the course
of criminal procedural relations.

As already noted earlier, the principles are the basis for building the entire criminal
procedural law. In other words, they should be considered as a tool of criminal proce-
dural form that is understood as the set of legal procedures, conditions and guarantees
established by the law, which form the order of criminal proceedings and ensure the
solution of its tasks [8]. The criminal procedural form provides the solution of the tasks
of the criminal process. The principles of criminal proceedings form the basis of the
criminal procedural form at all stages of criminal procedural activities.

To continue the above-mentioned, it is needed to recall that in the theory of state
and law, principles are the most general and stable requirements that promote the es-
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tablishment and protection of public values, determine the nature of law and directions
for its further development [10]. The principles of law, notes S. P. Pogrebnyak, are the
most basic and stable requirements that promote the establishment and protection of
public values, determine the nature of law and directions for its further development
[11]. In the science of criminal proceeding the position on understanding the principles
as a requirement for this type of activity has been repeatedly expressed. So M. M. Poly-
ansky understood the principle as one of the basic general requirements, which should
correspond to the activities [ 12]. Principles are not just the “basic legal provisions”, but
the requirements, without which it is impossible to achieve the objectives of a particu-
lar activity [13]. Only a single understanding of these two parts — requirements and
tasks — can reveal the essence of the principles of criminal proceedings. V. T. Nor defines
the principles of criminal proceedings as requirements to the rules and methods of
activity, primarily for the bodies and officials who conduct criminal proceedings, and
guarantees the observance of rights, freedoms, and the legitimate interests of those who
involved in proceedings [14]. L. M. Loboyko speaks of the principles of procedural
criminal law as the initial provisions enshrined in legal norms, reflecting the political
and legal ideas prevailing in the state, and determine the essence of the organisation
and activities of the competent state bodies that conduct criminal proceedings [15].

A. S. Barabash determines that the principle is a requirement for activity, without
which it is impossible to achieve the purpose of this activity, and which is addressed to
authorities of the state; it is fixed in the norm of the criminal procedural law, and the
nature of this requirement must be directly related to the purpose of criminal proce-
dural activities, and, therefore, its implementation must guarantee the achievement of
such a purpose [16]. Yu. M. Groshevy notes, “For individuals who apply the law, prin-
ciples are not only a guide to action, but also a requirement to follow the prescribed
direction in accordance with the idea that is currently leading in this society and the
state [17].

The above does not allow us to agree with M. A. Gromovy and V. V. Nikolay-
chenko, who believe that the principle of criminal proceedings are addressed to citizens
and relevant state bodies [18]. Perhaps such a position is inherent in the civil process,
which attracts a dispositive method of legal regulation that gives a high level of indi-
vidual freedom, but not for a criminal regulation, within which public interest is first
and foremost implemented.

The abovementioned understanding of the principles of criminal proceedings cor-
responds to the proposal to use in the text of the articles, which fix the content of the
principle, the word “obliged” that addressed to the state authorities. In some of the
norms of the CPC of Ukraine, which contain substantial content of the principles of
the criminal process, this provision has been consolidated (Article 9, Article 20, Ar-
ticle 23, Article 25, Article 28, Article 29). However, in the majority, every norm du-
plicates the rights of individuals, which are enshrined in the Constitution of Ukraine.
It is clear that any law (including the CPC of Ukraine) must be based on the Basic Law
L ]
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of our state. However, it is necessary to take into account the specifics of a certain
sphere of activity.

In this regard, we propose to make some changes to the CPC of Ukraine in the fol-
lowing wording:

P. 1 art. 8. Rule of law “During a criminal proceeding, a court, an investigating
judge, a prosecutor, a head of a pre-trial investigation body, an investigator, and other
officials of public authorities are obliged to adhere strictly to the requirements of the
rule of law, according to which an individual, his rights and freedoms are recognised
as the highest values and define the content and direction of state activity”.

P. 1 art. 10. Equality before the law and the court “During a criminal proceeding, a
court, an investigating judge, a prosecutor, a head of a pre-trial investigation body, an in-
vestigator, and other officials of public authorities are obliged to ensure equality before the
law and the court”.

P. 1 art. 11. Respect for human dignity “During a criminal proceeding, a court, an in-
vestigating judge, a prosecutor, a head of a pre-trial investigation body, an investigator, and
other officials of public authorities are obliged to ensure respect for human dignity, rights
and freedoms of each person”.

P. 1 art. 12. Ensuring the right to freedom and security of person “During a criminal
proceeding, a court, an investigating judge, a prosecutor, a head of a pre-trial investigation
body, an investigator, and other officials of public authorities are obliged to provide the
person with the right to freedom and security of person”.

P. 1 art. 13. Inviolability of a home or other property of a person “During a criminal
proceeding, a court, an investigating judge, a prosecutor, a head of a pre-trial investigation
body, an investigator, and other officials of state authorities are obliged to ensure the in-
violability of a home or other property of a person”.

P. 1 art. 14. Secret of communication “During a criminal proceeding, a court, an inves-
tigating judge, a prosecutor, a leader of a pre-trial investigation body, an investigator, and
other officials of state authorities are obliged to ensure the secret of communication”.

P. 1 art. 15. Non-interference in private life “During a criminal proceeding, a court, an
investigating judge, a prosecutor, a head of a pre-trial investigation body, an investigator,
and other officials of public authorities are obliged to ensure non-interference in each in-
dividual’s private (personal and family) life”.

P. 1 art. 16. Inviolability of property rights “During a criminal proceeding, a court, an
investigating judge, a prosecutor, a head of a pre-trial investigation body, an investigator,
and other officials of public authorities are obliged to provide each person with the invio-
lability of property rights”.

P. 1 art. 17. Presumption of innocence and ensuring the proof of guilt “During a
criminal proceeding, a court, an investigating judge, a prosecutor, a leader of a pre-trial
investigation, an investigator, and other officials of public authorities are obliged to adhere
to the requirements of the principle of presumption of innocence and to ensure the proof
of guilt”.

@
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P. 1 art. 18. Freedom from self-disclosure and the right not to testify against close
relatives and family members “During a criminal proceeding, a court, an investigating
judge, a prosecutor, a head of a pre-trial investigation body, an investigator, and other of-
ficials of public authorities are obliged to explain to each person the right to freedom from
self-disclosure and not to testify against close relatives and family members”.

P. 1 art. 19. Prohibition to twice prosecute for a same offence. “During a criminal
proceeding, a court, an investigating judge, a prosecutor, a head of a pre-trial investigation
body, an investigator, and other officials of public authorities are obliged to adhere to the
prohibition to prosecute twice one and the same offense”.

P. 1 art. 21. Access to justice and the binding nature of court decisions “During a
criminal proceeding, a court, an investigating judge, a prosecutor, a head of a pre-trial in-
vestigation body, an investigator, and other officials of public authorities are obliged to
provide access to justice and binding judgments”.

P. 1 art. 22. Competitiveness of parties and the freedom to submit their evidence to the
court and bring to the court their conviction “A court, investigating judge, prosecutor, head
of the pre-trial investigation body, investigator, other officials of the state authorities are
obliged to ensure the conduct of criminal proceedings on the basis of competition, which
provides for independent uphold by a prosecution and a defense of their legal positions,
rights and legitimate interests by means provided by this Code”.

P. 1 art. 24. Ensuring the right to appeal against procedural decisions, actions or inactiv-
ity “During a criminal proceeding, a court, an investigating judge, a prosecutor, a head of
a pre-trial investigation body, an investigator, and other officials of public authorities are
obliged to provide each person with the right to appeal procedural decisions, actions or
inaction of the court, investigator of a judge, prosecutor, investigator in the manner pre-
scribed by this Code”.

P. 1 art. 26. Discretionary nature “During a criminal proceeding, a court, an investigat-
ing judge, a prosecutor, a head of a pre-trial investigation body, an investigator, and other
officials of public authorities are obliged to provide each person with an opportunity to
freely choose ways to exercise their rights implied by this Code”.

P. 1 art. 27. Publicity and openness of court proceedings and its complete fixing by
technical means “During a criminal proceeding, an investigating judge is required to ensure
the transparency and openness of court proceedings and its full fixation by technical means”.

Given the importance of the principles for the proper functioning of criminal proce-
dural activities, it would be advisable, in our opinion, to add the definition of their concept
to the CPC of Ukraine.

CONCLUSIONS

The generalisation of the foregoing makes it possible to conclude that the principles
of criminal proceedings should be considered as requirements for state bodies and
officials. As rules of law, the principles are of imperious nature. They contain man-
datory requirements, the implementation of which is ensured by a combination of
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legal means. The implementation of these requirements should ensure the achieve-
ment of the objectives of criminal procedural activities. The basic principles of the
criminal process exist in the system, which should be understood as a collection of
predominantly imperative requirements that are interconnected and create integral
unity.

The specifics of the principles of the criminal process are that they are not just re-
quirements, but the requirement that is imperative and imposed to activities of state
bodies. This reflects the essence of the criminal process, its distinction from other
branches of legal activity. In the criminal process the state bodies execute the principles.
This is due to the fact that only they are responsible for the course and the result of the
activity, only they have the most extensive powers, including the implementation of the
principles.
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Boaoaumup Angpiiiosuu tKypasean

Hauionanvra axagemis npasosux nayx Yxpainu
Xapkis, Ykpaina

Homike Kypymicasa
IIxona npasa

Vuisepcumem Bacega
Toxio, Anonis

KPUMIHAAICTHKA
B CUCTEMI HAYKOBHUX 3HAHb

AHOTALIS. 3MiHU 8 COYIATLHOMY, NOAIMUYHOMY [ eKOHOMIYHOMY PO3GUMK)Y CYCRIIbCMEA CRPU-
saome pozeumky nayk. Kpuminanicmuxa ne € sunsmxom. Tomy 6 pobomi posensinymo 2enesy
ma CyyacHull CmaH HAyKo8UX No2isadie U000 Xapakmepy MidCHAYKOBUX 36 A3KI8 KPUMIHATIC-
MUKY, cymmocmi ii npupoou, eusHavenms micys y cucmemi nayk. Haeonoweno na momy, wo
3a3HAYeHi nPooLeMU 83AEMO38 SA3AHI Midic CODOI0 | 3aIUULAIOMbCSL OOHUMU 3 HAUOLIbUL OUC-
KYCIlIHUX ) 3a2aNbHill meopii Kpuminaricmuku. Bcmanosneno, ujo eimuusuana Kpuminaiicmu-
Ka pO38UBAEMbC NOCMYNATILHO, MAE 3AKOHOMIDHY 3MIHY cucmemu, nepexio ii 8i0 00H020
cmany 00 Oinvw dockonanozo. Koncmamosano, wo npomsazom icmopii po3eumky HayKu
KPUMIHATICMUKY 8UCLO6MI08ANUCA PI3HI NO2IAOU w000 ii npupoou. IIpu ybomy HeoOHopaz06o
3MIHIOBANUCA He Juule HAYKoGi Konyenyii, a il ocobucmi no2naou okpemux yuenux. Aemop
38epmae ygazy Ha me, w0 00 Mmenep YYeHi-KPUMIHALiCmu He Oitiuiu 00 Y32002CeHOi No3uyii 3
yux numans. Kpuminanicmuxa nepedbauac UKOPUCIAHHI MEOPYO20 NIOX0QY, CUmMyayiiuHol
3YMOBIEHOCMI, HAABHOCMI AbMEPHAMUBU 8 OOPAHHI NeGHUX WAAXI8, 34c00i8, Memodie uu
npuiiomie. Bcmarnosneno, wo ecpekmusHicms po3ciioysants epabexcie ma po300is 3anexncums
8i0 NPABUTBLHO20 BU3HAUEHHS CIOYOI cumyayii; 8UCYHEeHHSA Ma 8IONPAYIOBAHHS YCIX MONCTUBUX
eepcill; opeanizayii 3aemo0ii c1iowo2o 3 onepamusHumy nioposoinamu. Tomy éona i nog sizauna
3 pisnumu Haykamu. Ha cboeooni cnigicnyiomuv 08i 0CHOBHI HAYKOGT KOHYenyii w000 npupoou
KPUMIHALICMUKU, 34 OOHIEI0 3 HUX KPUMIHALICMUKA 8USHAEMbCA CNEYIAIbHOW IOPUOULHOTO
HAYKOI0, d 3d IHULOI0 — HAYKOIO CUHMEMUYH020 (IHme2panbHo2o) xapakmepy. 3pooneno 6ucHo-
60K, WO KPUMIHANICMUKA, 8UX00SYU 3 NPeOMema 00CHi0diCeHH s, iT OYHKYII | 3a80aHb, iHmespye
6 COOI 3HAHHSL TOPUOUYHUX, MEXHIYHUX ma npupoonudux nayk. Ilpu yvomy kpuminanicmuxa €
€OUHUM CNAABOM 3HAHb, A He CYKYNHICMIO HAVK, OCKIIbKU 6 Hill He MOJCHA GUOLTUMU CYMO
npaeosi ma NPUpPoOOHUYO-HAYKOBI a00 MeXHIUHI pO30LnU, MOOMO KOMNLEKCU 3HAHb 5K AKICH
ikcosani cmpyxkmypu, wo 3aiieull pasz nepeceioyye npo CUHMemuyHUL (iHmezpatbHullL) Xapax-
mep ii noxX00cen .

Kunro4oBi ciioBa: nmpupo/a KpUMiHAIICTHKHY, AudepeHiianis Ta iHTerpaiis 3HaHb, MKHayKOBI
3B’SA3KH, FOPUINYHI HAYKH, CHHTETHYHI HAyKH.

85



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 2, 2019

Volodymyr A. Zhuravel

National Academy of Legal Sciences of Ukraine
Kharkiv, Ukraine

Yoshiike Kurumisawa

School of Law
Waseda University
Tokyo, Japan

CRIMINOLOGY IN THE SYSTEM OF SCIENTIFIC KNOWLEDGE

Abstract. Changes in the social, political and economic development of society contribute to
the development of sciences. Criminology is not an exception. The genesis and the current state
of scientific views on the nature of inter-scientific links of criminology, the essence of its nature,
its place in the system of sciences have been considered. The attention has been focused on the
fact that these problems are interrelated and remain ones of the most debatable in the general
theory of criminology. It has been established that domestic criminology is developing gradu-
ally, has logical change of the system, transits from one state to more perfect state. It has been
stated that throughout the history of the development of criminology, different views were ex-
pressed regarding its nature. At the same time, not only scientific concepts, but also personal
views of individual scientists changed repeatedly. Attention is drawn to the fact that, so far,
criminologists have not reached an agreed position on these issues. Criminology implies using
of the creative approach, situation conditionality, presence of alternatives when choosing
certain ways, means, methods or techniques. It has been established that efficiency of investi-
gation of robberies and brigandage depends on correct determination of an investigative situ-
ation, proposing and refining of all possible versions; organisation of interaction of an inves-
tigator with operational units. Therefore, she is associated with different sciences. Currently,
two basic concepts coexist regarding the nature of criminology, according to one of them
criminology is recognised as a special science of law, and according to the other — a science
of synthetic (integral) nature. It has been concluded that criminology, based on the subject of
the study, its nature and objectives, integrates the knowledge of legal, technical and natural
sciences. At the same time, criminology is a unified fusion of knowledge, not an aggregate of
sciences, since it is not possible to single out purely legal, natural or technical sections, that
is, knowledge complexes as any fixed structures, which once again testifies the synthetic (inte-
gral) nature of its origin.

Key words: nature of criminology, differentiation and integration of knowledge, inter-scientific
links, legal sciences, synthetic sciences.

INTRODUCTION

The research of specifics of criminology knowledge, finding out its place in the
system of sciences and determination of the nature of inter-scientific relations tradi-
tionally are the most relevant science-related problems, the solution of which is con-
ditioned be the nature of criminology, the subject of its study, the range of objectives
facing this field of knowledge. It should be noted that criminologists have not yet
reached agreement on many key issues of the issue under consideration, which once
L ]
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again proves that criminology is a complex and controversial object in its empirical
existence that is not subject to a simple generalisation [1].

Therefore, the state of science of criminology, the degree of formation of its gen-
eral theory, the productivity of the implementation of tasks and functions necessities to
intensify research on the nature of this science, the specifics of its inter-scientific rela-
tions, the formation of a generalised scientific position on these problems.

Such legal scholars as R. S. Belkin, A. M. Vasiliev, A. . Winberg, A. F. Volobuev,
1. O. Vozhrin, M. V. Danshin, A. V. Dulov, E. P. Ishchenko, Z. I. Kirsanov, N. I. Kly-
menko, V. Ya. Koldin, O. N. Kolesnichenko, V. O. Konovalova, G. A. Matyusovsky,
V. O. Obraztsov, A. R. Rosinskaya, M. V. Saltevsky, P. I. Tarasov-Rodionov, O. G. Filip-
pov, B. M. Shaver, V. Yu. Shepit’ko, O. O. Eysman, O. O. Eksarkhopulo, M. P. Yablo-
kov, I. M. Yakimov and others addressed the essence of the nature of criminology, the
specifics of its inter-scientific connections in different years in their studies. At the
same time, scientific views on this problematic constantly change, and criminology in
different historical periods has been considered natural science, i.e. science of dual
(dualistic) nature or jurisprudence. Recently there have been new views on the nature
of criminology, for which it belongs to the hybrid sciences, and it is recognised as a
science of integral or synthetic nature. By its nature criminology has multidisciplinary
inter-scientific connections with a variety of branches of knowledge. At the same time,
these links are not limited to purely legal orientation, but related to technical and
natural sciences. In this regard, R. S. Belkin noted that the nature of criminology is
not a complex of any constituent parts, not mechanical combination of data of various
sciences, but deep synthesis, the alloy of knowledge within the subject and content of
criminology [2].

2. MATERIALS AND METHODS

Outlined problematic is among researches aimed at solving complicated and topical
scientific problems related to figuring out the nature of criminology, its inter-scien-
tific connections, specifics of criminology knowledge, ways and means of scientific
enquiry.

In order to achieve formulated purpose, the author used a set of general scientific
and special methods of scientific cognition. Thus, using dialectical and historical
methods of scientific learning allowed studying of evolution of scientific views on the
nature of criminology, specifics of criminology knowledge, their place in the system
of sciences and character of inter-science connections. Method of comparison created
an opportunity to show the difference between the criteria and arguments presented
by scientists in favour of attributing criminology to technical, natural sciences, law
and hybrid sciences, that is, the sciences of synthetic (integral) nature. Such kind of
research allowed to speak of an alloy of knowledge within the subject and the content
of criminology, rather than about their adaptation, adaptation of criminology to own
needs and tasks.
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Using formal and logical method and systematic and structural method led to the
conclusion that scientific connections of criminology with other branches of knowledge
are of unilateral and bilateral character, which made it possible to distinguish and or-
ganise these branches of knowledge depending on the nature of the impact and the
specifics of interpenetration, integration. Method of analysis provided generalisation
of existing theoretical knowledge regarding the nature of criminology basing on the
specifics of objects of its knowledge, which have a synthetic essence and study of which
is impossible without the involvement of knowledge from various scientific fields.

3. RESULTS AND DISCUSSION
3.1 Scientific conceptions regarding the nature of criminology

Accumulation of scientific knowledge has led to the fact that criminology has out-
grown its potential and gone beyond the bounds of “police science” or “science of
crime investigation.” As V. Yu. Shepit'ko emphasises, “means, methods and tech-
niques of criminology are successfully used in other spheres (operational search,
judicial, prosecutorial, expert, advocacy), or allow establishing facts laying beyond
criminal law phenomena (use of criminology in civil, arbitration (economic) or ad-
ministrative processes) “[3]. In this regard, V. G. Goncharenko and V. S. Kuzmichov
considered criminology as an interdisciplinary legal applied science [4; 5].

Such scientists as O. Yu. Golovin, A. F. Volobuev, V. O. Konovalov, G. A. Matus-
ovsky, A. S. Podsbyyakin, O G. Filippov, V. Yu. Shepit'ko, M. P. Yablokov and some
others support the view that criminology is legal science of applied character or special
legal discipline. In particular, M. P. Yablokov considers criminology as special legal
science of applied nature [6], and O. G. Filippov stresses that the use of certain provi-
sions of other sciences by criminology, including natural and technical ones, can in no
way call into question its legal nature [7].

The supporters of the considered scientific concept in support of their position point
to such arguments: a) criminology is legal science because its subject and objects of
cognition are in the field of legal phenomena; b) criminology of legal science because
its service function, tasks it solves are related to the legal sphere of activity of state
bodies, to legal proceedings (investigation, trial); ¢) all recommendations developed by
criminology for practice, are of strictly expressed legal nature, based on the law cor-
responding to its spirit and letter; they are designed in order to provide scientific as-
sistance to investigators and to contribute to judicial authorities in finding the truth in
a case; d) the legal nature of criminology manifests itself in the normative and legal
function inherent in it as a branch of jurisprudence, under the influence of which many
scientific recommendations of criminology are introduced in the content of legal norms;
e) criminology is associated with many sciences — both social and technical — but these
links are mostly individual and local, while the basis for criminology is law, jurispru-
dence, investigative and judicial practice [8]; e) historically, criminology was born
within the limits of the legal and criminal-procedural science [9]; g) recommendations
L ]
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of criminology are addressed to entities whose activities are solely legal, has legal
regulation and nature; h) the future of criminology is only a legal application [1].

In view of the above, the special literature correctly drew attention to the fact that
the essence of the legal nature of criminology is mainly due to the legal scope of its
knowledge and the necessity to respect the law in the activities for the disclosure and
investigation of criminal manifestations. At the same time, it is necessary to clearly
delineate the scope of criminology knowledge and the source (nature) of its origin. In
this regard, it is advisable to consider the nature of the science of criminology basing
on the specifics of the objects of its knowledge. These objects have a synthetic essence,
and their study is impossible without the involvement of knowledge from various sci-
entific fields [10].

Analysing this state of affairs, R. S. Belkin mentioned that arguments of scientists
in favour of the legal nature of criminology are controversial and do not give grounds
for an unambiguous conclusion. In support of his opinion, he gives the following argu-
ments:

1. Not the whole subject and not all objects of cognition of criminology are in the
field of legal phenomena. For example, not all patterns of the mechanism of crime,
criminal activity and especially occurrence of information about a crime and its mem-
bers are in the field of legal phenomena. Some of them are patterns of any activity in
general, patterns of the process of reflection, which are general in nature and do not
depend on the scope of their actions, manifestations.

2. Criminology cannot be regarded as a legal science only in view of the fact that
its official function and tasks, which it solves, belong to the legal field of activity of
state bodies and to legal processes.

3. Not all recommendations developed by criminology for practice are of legal
character, based on law, correspond to its spirit and letter.

4. Is it possible to consider the connection of criminology with other, non-legal
sciences, “individual and local”, and law, legal science, law enforcement practice — its
main “fertile ground”?

That is why, in the opinion of R. S. Belkin, it is necessary to speak of an alloy of
knowledge within the subject and the content of criminology, rather than about adapta-
tion of data of other sciences by criminology, that is integral nature of criminology [9].

This view of R. S. Belkin was supported by T. V. Averyanova, O. Kh. Volynsky,
Yu. G. Korukhov, V. P. Lavrov, O. R. Rosinskaya, who emphasised that it is impossible
to distinguish in criminology purely legal and natural science or technical sections,
knowledge complexes as some fixed structures. It is the alloy of knowledge but not
totality of sciences; it is the science of the synthetic nature but not complex (since
complexing implies combining of certain knowledge, not merging). Possibilities of
criminology in solving legal problems directly depend on its ability to accumulate
achievements of other sciences and provide their use for the disclosure and investigation
of crimes [11; 12; 13].

@
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Change of scientific paradigm regarding the nature of criminology has been per-
ceived ambiguously by criminologists. Thus, in the opinion of O.Yu.Golovin, non-legal
nature of criminology largely changes the perception of its system, and therefore such
views of scientists cause serious objections [14]. O.O. Eksarkhopulo is convinced that
the synthetic nature of criminology knowledge should not be considered as a ground
for changing the place of criminology in the system of sciences. It must still be classi-
fied as the legal science [15].

Consequently, at the present time, two basic scientific concepts concerning the es-
sence of the nature of criminology coexist: 1) the well-established, traditional, in which
criminology is a special legal science; 2) innovative, which regards criminology as a
science of synthetic (integral) character that “fully corresponds to the current trends in
the transition from disciplinary research methods to problem-oriented, the use of ideas
and methods of some sciences by others, the formation of new branches of knowledge,
the creation of a universal scientific picture “[16].

3.2 Specifics of inter-scientific connections of criminology with other branches of
knowledge

The multidimensional character of criminology, the diversity of its inter-scientific
relations, the specifics of their implementation allows concluding that the scientific
connections of criminology with other branches of knowledge are of two variet-
ies: (1) unilateral is when criminological research uses data of other branches of
knowledge without retroactive effect on the development of the latter criminology,
that is, it refers only to the relationship of application; (2) bilateral is when data of
other sciences find their transformation not only in criminological research, but also
achievement of criminology has a reverse effect on these sciences, that is, it refers to
the interpenetration, integration of scientific knowledge.

The first variety include the inter-scientific connections of criminology with phi-
losophy, logic, ethics, psychology, sociology, science of management, prognostication,
computer science, as well as such natural and technical sciences as physics, chemistry,
biology, physiology, anthropology and others. As the special literature noted, philo-
sophical categories contribute to understanding of the place and role of the scientific fact
in the process of knowing the truth, they reflect the new, unknown to science connections
and relations between the phenomena that science studies. Without addressing philo-
sophical categories, it is impossible to build such criminological theories as forensic
identification, diagnostics, causality and others [9]. In particular, the theory of forensic
identification is based on two fundamental notions — equation and similarity, the mech-
anism of trace formation — on a feature and property, the formation of the expert’s con-
clusion — on the probability and reliability. In this case, criminology can serve for phi-
losophy only as a practical application, illustration of its theoretical developments.

Criminology uses also methods of formal logic in its researches [17] — analysis and
synthesis, deduction and induction, analogy, generalisation, modelling, abstraction and
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others, in order to form recommendations concerning investigative, court, expert and
operative and search activity on building and testing versions, reconstruction of a situ-
ation and circumstances of an event. In addition, technical means, tactical techniques
and methodological recommendation developed within criminology should meet cri-
teria of ethic, i.e. to be moral [18;19].

The special field of relations of criminology is psychology — general and forensic.
Data of this branch of knowledge is actively used in development of tactical and foren-
sic techniques and recommendations. Some of them are the basis of formed crimino-
logical doctrines (theories), for example, doctrine on versions [20], the method of
committing a crime and the corresponding to it skills [21]. V.Yu. Shepit'ko systemised
tactical techniques on the basis of application of certain psychological criteria [22].
Psychological positions are also basis to form a tactic of conduct of certain investigative
(search) actions, solving mental tasks faced by an investigator, a judge, an expert, a
staff member of the operational units, and the establishment of psychological contact
between participants in criminal proceedings.

Criminology uses sociological methods mostly to collect and process empirical
data. Among the methods for collecting primary information, widespread methods are:
the generalisation of materials of criminal cases (criminal proceedings), interviewing
practitioners (written (questionnaires) and oral (interviewing), content analysis (text
research). To establish statistical connections between objects that is researched cor-
relation analysis is used. It is about the establishment of correlations between the ele-
ments of forensic characteristics of certain types of criminal offences and the construc-
tion on this basis of typical versions, serving as appropriate benchmark for investigators
in the implementation of a specific criminal proceeding [23].

Criminology is closely tied to science of management, the provisions of which are
implemented in the formulation of recommendations for the organisation of investiga-
tions of criminal acts in general and the scientific organisation of the work of the in-
vestigator [24]. In particular, in modern conditions, it is impossible to organise an in-
vestigation qualitatively and effectively, especially an investigation of multi-episode
criminal procedures, without the use of managerial principles and approaches to solving
these problems. In addition, the scientific organisation of work of an investigator is a
key to the success of pre-trial investigation, saving time and procedural resources, es-
pecially during the period of adaptation of investigators to the substantially changed
domestic criminal procedural doctrine.

Prognostics and informatics are relatively new fields of inter-scientific relations of
criminology. Prognostics is the methodological foundation for the formation of crimi-
nological theory of forecasting, is considered as the basic, maternal science for the
implementation of branch forecasting in this area of knowledge. Principles and methods
of prognostics is determinative to forecast the development of science of criminology
and its research objects in the future [25]. Criminology does not stand aside from the
process of informatisation and application of the latest information technologies in its
@
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research, which are either specially designed or adapted to the needs and tasks of
criminology. For example, in order to ensure the exchange of information between the
registration arrays of various types of accounting through the use of computer technol-
ogy, development of effective information retrieval, information and reference, infor-
mation modelling and information and consulting systems [26-29].

Close relationships with natural and technical sciences are inherent in criminol-
ogy. And this is no accident, because one of the functions of criminology is transfor-
mation, creative processing and adaptation of the achievements of these branches of
knowledge in order to create new scientific product. Thus, basing on fundamental
researches of physics, chemistry, microbiology, and mechanics, the such approaches
of criminology as optical, ultraviolet, infrared, luminescent, electron, X-ray, atomic
microscopy operate, such as emission, spectral, laser, chromatographic, titrimetric
analysis, etc. are used. According to the figurative statement of R. S. Belkin, this is a
real manifestation of the “expansion” of natural and technical sciences in judicial
proceedings [31]. And the main means of ensuring the implementation of this expan-
sion, the direct channel of penetration of information from these areas of knowledge
to criminal proceedings is criminology.

Integrative connections of criminology are manifested primarily with the sciences
of the criminal legal cycle — criminal law, criminal process, criminology, the theory of
operative and investigative activities, as well as such special branches of knowledge as
forensic medicine, forensic psychiatry, forensic statistics, expert analysis. The sciences
of the criminal legal cycle share the dame research object that is criminal acts. How-
ever, each one of them researches this object from own perspective, that is, has own
subject of study, and it is known that the subject and object of research are different
concepts and cannot be equated. The philosophical literature notes that several subjects
may correspond to the same object, since the nature of the research subject depends not
only on what object it reflects, but also on why this object was formed, for solving which
problem. The subject can be said to be a special aspect of a real object [32].

The above provisions determine the nature of inter-scientific relations between the
studied branches of knowledge. So, for criminology, the concept of crime, the features
of its composition, developed in criminal law, is axiomatic. Principles of criminal law
classification of crimes serve as a methodological basis for the construction of a fo-
rensic classification of them. In identifying the grounds for delimiting the criminal
legal and forensic classification of crimes, it should be taken into account that the
integration of the sciences of the criminal cycle affects the corresponding unity of their
conceptual apparatus, theoretical concepts, problems and ways of their solution. In
this regard, criminology organically absorbed a certain amount of knowledge of
criminal law nature, which, of course, was useful for its theoretical and applied devel-
opments. At the same time, solving specific problems, which are faced by criminol-
ogy, requires the development of a purely criminological classification of crimes. In
addition, criminology on the basis of the study of forensic practice draws the attention
L ]
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of lawyers to new ways and means of criminal activity, which are appropriate to de-
termine as qualifying signs, and in some cases, criminologists even point to com-
pletely new manifestations of criminal activity that have not yet found their legislative
settlement. (for example, raiding). That is why criminology is called the doctrine of
the realities of criminal law [33].

The mutual task of criminalistics and criminology is the development of means
of counteracting a criminal offence. The difference is in the scale of this activity. If
criminology determines the state, dynamics, forms and causes of crime and measures
for its prevention, then criminology develops technical means of prevention, as well
as recommendations to the investigator in relation to the prevention of specific types
of criminal manifestations. At the same time, it is worth mentioning that intensity of
connections between criminology and criminalistics in this aspect recently has begun
decreasing in connection with the exclusion of the functional duties of the investiga-
tor, prosecutor, judge for the implementation of preventive measures from the current
criminal procedural law. If the CPC of 1960 required the pre-trial investigation and
trial to establish the causes and conditions that contributed to the commission of the
crime (Article 23 of the 1960 CPC) and to make a corresponding submission on their
elimination based on these data (Article 231 of the 1960 CPC), then, according to the
current CPC, such obligations to the participants in criminal proceedings are not
foreseen at all. For some reason, the legislator referred them to the category of sec-
ondary and forgot to predict not only in the subject of proof (Article 91 of the CPC),
but also in a separate article, which in our opinion is erroneous and needs its nor-
malisation.

However, the current procedural legislation, on the contrary, contributes to imple-
mentation of inter-scientific connections of criminology with the theory of operative
and search activity implying the procedure of covert investigative actions (Chapter 21
of the CPC). This expands the sphere of application of tactical and criminological
techniques and recommendations and disseminates them to secret investigative (search)
actions. The development of such methods and recommendations should take place
taking into account the provisions of the theory of operational and investigative ac-
tivities.

Traditionally, the tightest inter-scientific connection of criminology is manifested
with criminal procedural law, because criminology is considered to be the praxeology
of the criminal process. “The criminal process, emphasises Y.P. Ishchenko, offers nor-
mative models, sets certain limits, but does not reveal how this should be done. The
process defines the most general form, certain abstractions. While criminology fills
them with the necessary content” [34]. In this case, the technical means, tactical tech-
niques and methodical recommendations developed by criminology must comply with
the rules of the current Code of Criminal Procedure. In turn, scientific criminological
concepts and practical recommendations contribute not only to optimising the procedure
of pre-trial investigation and judicial proceedings, but also to improve criminal proce-
@

93



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 2, 2019
L ]

dural law. On the contrary, gaps in the legislation, the unconstitutionality of certain
provisions, the presence of contradictions negatively affect the development of the
necessary criminological means, techniques and recommendations.

Unfortunately, it is necessary to state that the current Criminal Procedure Code of
Ukraine is not devoid of certain disadvantages, controversial provisions that do not
facilitate the implementation of inter-scientific relations of the criminal process with
criminology.

CONCLUSIONS

For today, there are legal and integral paradigms concerning the nature of crimino-
logy. As it is seen, the coexistence of these paradigms is to a certain extent forced;
and it is explained, on the one hand, by a purely pragmatic motivation to attribute
criminology to the legal sciences, but on the other hand, by that now there are well-
known division of sciences into the natural, technical and humanitarian, but there is
no such a kind of science as synthetic science (integral) character. But this state of
affairs, in our opinion, is temporary and in the future, in the conditions of successful
formation of the class of integral sciences, it will find its solution in favour of the
latter. In the work it is established that psychology is a special field of criminology
connections. Because it allows developing tactical and criminological techniques
and recommendations. Data of these sciences contributes to development of crimi-
nological technical means, tactical techniques and methods of investigation of a
certain types of a crime related to the assignment of cause of death, time of death,
the severity of bodily injuries, the presence of mental illnesses, which prevent a
person from correctly understanding the significance of his/her actions, managing
them and predicting their consequences (medical element of insanity), significant
deviations in the healthy psyche, intellectual age of a person, the presence of a state
of a physiological affection or its simulation, and solving of many other issues of
great importance to establish the truth. At the same time, criminology not only uses
data of these sciences, but also helps to determine focuses of relevant forensic,
forensic psychiatric and forensic psychological research. It has been established
that criminology has close relations with the science of management and methods
of formal logic. Since the scientific organisation of a work of an investigator is a
guarantee of the success of the pre-trial investigation.

Criminology is also connected with such legal sciences as civil and civil proce-
dural law, administrative and administrative procedural law, criminal executive law,
etc. Criminology has already gone beyond the cycle of criminal science. Recommen-
dations of criminology are essential not only for the investigation of crimes. This also
concerns the possibility of using special knowledge in a civil or administrative pro-
cess, conducting various court actions, full fixation of court proceedings by technical
means, etc.

@
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Onena Borogumupisna 3inuenko

Kageapa mixcnapoarozo npusammozo npasa ma nopisHsaAbHOZ0 NPABO3HABCMBA
Hauionanvnuii opuguunuii ynisepcumem imeni Apocaasa Myapozo
Xapkis, Ykpaina

IMPABA TA CBOBOJHU OCOBU TA TrPOMAJAAHHNHA
B KOHCTHUTYUIAX ®PAHKOMOBHHUX AEPHKAB ADPHUKHU

Anorauis. Koncmumyyiiuni npasa ma c60600u € (hyHOAMEHMANbHOI OCHOBOI0 ICHYBAHHS MA
PO36UMKY HAPOOY, A MOMY 0epicasa 30008 S13aHa CMEOPIeamu eqheKmueHi Opeani3ayitino-
npaeosi mexaizmu Os ix peanizayii. ¥ cmammi npogedeno nopieHANbHUL AHATI3 KOHCMUMYYiil
(paHKoMOBHUX 0epiicas ApPUKAHCHKO20 KOHMUHEHMY, Ki OYu 66e0eH] 6 Jit0 8IOpA3Y Jic NICs
ompumanns nHumu nezanexcrocmi y 1950-1960-mi poxu, ma onosnenux OCHOGHUX 3aKOHIE HA-
npuxinyi XX — nouamky XXI cmonimo. Asmopamu 6y10 6CManosieHo, Wo nepuli KOHCMumyyii
V 6UKIA0L npas i c60600 0CiO Ma epoOMAdsIH 0OMENCYBANUCH, 8 OCHOGHOMY, HAUBANCTUSIUUMU
MIDICHAPOOHUMU DeKAapayismi npo HUX ma po3oinamu npo cyéepenimem oepycasu. Ix svicm
OpIEHMYBABCA Y neputy 4epey HA BUHAYEHHS OP2aHi3ayii 0epiHcasHo20 Mexaniamy, 1020 Hall-
BANCTUBTULUX JIGHOK MA CMPUINCHEBT NOHATNMS 0EPACABU Tl CY8EPEHIMENY, Wo 00YMOBII08AL0CH
0e3nocepeoHim 38iNbHEeHHAM IO KOIOHIANbHOT 371eAHCHOCMI, NOCHIUHICIIO ) 0epAHCABOMBOPEH-
Hi 1 gi0cymHocmi 8i0n06iono2o 0oceidy. Hoesi o OcHosHi 3akonu 6e3 OY0b-aK020 SUHAMKY
BUPIULYIOMb RUMAHHS W00 NPas i 60000 0OUHU Y Oa2amoacnekmiomy oocssi. Bonu 3abes-
neuyroms OiIbULY pOlb 0epicasu 8 eKOHOMIYHIN chepl, susHaome npiopumem uoOuHu y i
830AEMOBIOHOCUHAX 3 0ePIHCABOI0, MICMAMb WUPOKULL NepeliK npaeg i c80600 ocib i epomadsiH,
PO3NOOLIAIOMb IX HA poMadﬂHCbKi nOJzimulmi COYIanbHO- eKOHOMiltHi KyﬂbmypHi 6CTMAHOGIO-
ma 0eparcasoro, e OONYCKAOMb 3POUjeHHS 0ep9fca6Hux i napmitunux incmumymis, y3ypnayii
6Y0b-51K010 NONMUYUHOI RAPMIEI QePIACABHOT 811A0U, YBOOSIMb NOJIONCEHHSL NPO COYIANbHY dep-
J1casy, npo 306HIUHLONOTIMUYHY OISILHICMb 0epaHcasU Ma NPo CNiEIOHOUEeHHS HAYIOHATLHO2O
i MidicHapoOHo2o npasa. Taxi 3MiHU 0OYMOBIIOBANUC HALAILHUMU NOMPedAMU BUPIULEHHS 20-
cmpux npobiem 6HympiuHbONOIIMUYHOL0 XapaKmepy ma enausamu npoyecy 2iobanizayii. Bonu
c8I0Hamb nPo 3HAYHUL PO3GUMOK KOHCMUMYYIL AMPUKAHCOKUX BPAHKOMOBHUX 0epicas y Ha-
NPAMKY 00 BUSHAUALILHUX NPABOSUX YIHHOCHEl CYYACHOCMI.

Kuarouosi ciioBa: ppaHKOMOBHI JiepiKaBH, KOHCTHTYIIIT, ahPUKAHCHKUI KOHTHHEHT, TIpaBa JIko-
JIMHU 1 TPOMAJISIHUHA, CBOOOIM JIFOMUHHU 1 TPOMa/ITHHUHA.
Olena V. Zinchenko

Department of International Private Law and Comparative Law
Yaroslav Mudryi National Law University
Kharkiv, Ukraine

RIGHTS AND FREEDOMS OF PERSONS AND CITIZENS IN
CONSTITUTIONS OF FRENCH-SPEAKING COUNTRIES OF AFRICA
Abstract. Constitutional rights and freedoms are fundament of people's existence and develop-
ment, that is why a state is obliged to create efficient organisational and law-based mechanisms
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to their implementation. The article provides a comparative analysis of the constitutions of the
French-speaking states of the African continent, which were put into effect immediately after
states had gained independence in 1950-1960-s, and updated Major Laws in the late XX —
early XXI centuries. The authors have come to the conclusion that the first constitutions in the
presentation of the rights and freedoms of individuals and citizens were limited, mainly, to the
most important international declarations about them and sections on the sovereignty of the
state. Their content was focused primarily on the definition of the organisation of the state
mechanism, its most important links and the core concepts of state and sovereignty, which was
conditioned by the liberation from colonial oppression, the haste in state creation and lack of
relevant experience. The new Basic Laws solve without exceptions issues regarding rights and
freedoms of citizens and persons in many aspects. They provide a greater role for the state in
the economic sphere, recognise the priority of the person in relations with the state, contain a
wide list of rights and freedoms of individuals and citizens, divide them into civil, political,
socio-economic, cultural, establish guarantees of their implementation and mechanisms of
protection, regulate relations between society and the state, do not allow the merging of state
and party institutions, usurpation by any political party of state power, introduce provisions on
the social state, on foreign policy state and the ratio of national and international law. Such
changes were conditioned by the urgent needs of solving the acute problems of the domestic
political nature and the impact of the globalisation process. They demonstrate the significant
development of the constitutions of the African French-speaking States towards the determina-
tive law-based values of modern time.

Keywords: french-speaking states, constitutions, African continent, human and civil rights,
human and civil freedoms

INTRODUCTION

Formation of structure and content of first African states constitutions has been in-
fluenced by numerous factors, in particular, English, Romano-Germanic, customary,
religious law, national traditions, everyday arrangement, etc.; and the Basic Laws of
the late XX — early XXI centuries have been influenced by changes that have affect-
ed political, social and cultural development, and the challenges of the globalization
process. Today, there are 48 states on the continent, 15 constitutions of which are de-
clared in the official English language, 12 in French, 9 in Arabic, 4 in Portuguese, 1
in Amharic, 8 in two languages (11 languages in the Republic of South Africa, most
of which are English and Afrikaans). Therefore, the most numerous were the coun-
tries (31 out of 48) with the national European languages, namely, English, French
and Portuguese, under the influence of which the general and Romano-Germanic law
has formed on the African continent. The constitution of Arab-speaking states was
formed under the influence of European secular and Arab religious law. The large
number of states and the limited length of the article compel its authors to dwell only
on the consideration of the rights and freedoms set forth in the constitutions of the
French-speaking countries, which, in the opinion of V.M. Shapovalov, “are recog-
nised at the modern stage of development of theory and practice of constitutionalism
by fundamental entities of constitutional regulation” [1]. The relevance of the issue
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is exactly in acuteness of this issue and lack of researching trends in its evolution.
The novelty of the study is determination of features of presentation of the rights
and freedoms of individuals and citizens of African French-speaking states by their
first and updated constitutions, as well as the differences between them, the signs of
which are the benchmarks for the development of modern practices of constitution-
alism. The article is of value for comparatists, international lawyers, human rights
activists, African country researchers, lecturers in comparative jurisprudence and
constitutional law, students.

1. MATERIALS AND METHODS

With the objective to determine features of presentation of the rights and freedoms
of individuals and citizens of African French-speaking states, the authors used dif-
ferent theoretical methods and techniques of research. First of all, first and updated
constitutions of the states have been analysed on the basis of regulatory and struc-
tural and complex approaches. This has determined peculiar to them basic features
of presentation of various human rights and freedoms, as well as commonality and
differences. The main method was comparative analysis of the research object that is
the core of achieving the purpose. It was his application that provided the establish-
ment of common features and differences as inherent in each separate Basic Law,
and each of their two groups.

The method of analysis has determined that the French Republic for the first time
used the method of written constitutions, which not only determined functions of bod-
ies of new state, but also proclaimed and constitutionally consolidated a list of funda-
mental rights. Since then, this method has been used almost by all states of the world.
The list of international rights is much broader than in the constitutions of those states,
which had been adopted long before the emergence of international human rights law.
International law could not fail to take into account experience of socialistic countries
or welfare states and, consequently, it proclaims also social and economic rights not
known to American constitutionalism. Institute of Human Rights of Ukrainian consti-
tutionalism, which on the one hand, could not but be influenced by socialist ideas, on
the other hand, by international human rights standards, also includes a wide range of
social and economic rights.

Systematic method, according to which requirements the issues of the study has
been formulated, contributed to reviewing constitutions as homogenous units. Principles
of retrospective analysis, history and determinism provided determination of the reasons
for the unequal presentation of the rights and freedoms of citizens by the first and up-
dated constitutions, and the striving for objectivity in the presentation of the material
conditioned their impartial consideration. The principle of analogy turned out to be very
important. Its essence is to determine among ten old and ten updated constitutions of
the prime example of representation of the issues studied in the article and to add rele-
L ]
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vant one to each one of them. It is this principle that ensures the optimal length of the
article at the expense of nineteen sources and merging them into two groups based on
the identification of their defining characteristics.

2. RESULTS AND DISCUSSION
2.1. Rights and freedoms of persons and citizens in post-colonial constitutions

In first Basic laws of French-speaking states, representations of rights and freedoms
of persons and citizens differed markedly. Only three of ten contained individual
sections devoted to this issue, in addition two — Guinean and Togo — in the text “On
fundamental rights and freedoms of citizens”, “On Civil Liberties and Human Per-
sonality”, and one — Congo (Léopoldville, since 1966 — Kinshasa) — in the form of
an annex — “Basic Law on Civil Liberties” [2-4]. The Constitution of the Republic
of Guinea gave the right to elect and to be elected to all citizens, without distinc-
tion in race, sex or religion for compliance with the statutory conditions, as well as
to use freedom of speech, press, assembly, association, demonstrations, freedom of
conscience within the framework of laws. It guaranteed habeas corpus, inviolability
of the home, privacy of correspondence, equal rights of citizens to labour, rest, social
security and education, freedom of trade unions and strikes. It provided the punish-
ment for any act of racial discrimination or racist or regionalist propaganda, as well
as asylum to foreigners in the event of persecution for political activities, as well as
in the field of science and culture. Citizens undertook to defend their Motherland,
adhere to the Constitution and other laws of the republic, pay taxes and fulfill their
public duties [2].

The Basic Law of the Togolese Republic declared the human personality sacred,
and the duty of the state was its defence and protection, all citizens were equal in rights,
regardless of sex, origin, race, language, beliefs and convictions, it recognised and
guaranteed the inviolability and integrity of rights man as an individual, as well as
within the framework of public associations in which his personality manifests itself.
Everyone had the right to free development of a personality provided that he or she
respected the rights of others and complied with the public order and to apply the prin-
ciples of habeas corpus [3]. Inviolability of the home, privacy of correspondence, tel-
ephone conversations, postal and telegraphic departures, freedom of movement, choice
of place of residence, right of ownership, freedom of expression in oral and written
form, subject to observance of laws, freedom of association, protection of marriage and
family, freedom of conscience and religion. The state was obliged to assist parents in
the upbringing of their children, protect young people from exploitation, and ensure the
right to education [3]. The right to work and protection of the citizen from the restriction
of his origin, religion or belief, the right to a fair remuneration for work, which ensures
the dignity of a person and his family, was proclaimed. The responsibilities include the
protection of the Motherland, the integrity of its territory, payment of taxes and par-
ticipation in public expenditures [3].

@
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The Basic Law of the Republic of the Congo (Léopoldville) was somewhat differ-
ent from the previous provisions on the rights of citizens, both in their scope and in a
noticeable detailing of the provisions. Thus, article 1 claimed that the law is the expres-
sion of the indisputable commitment of the people of the country to human rights and
democracy. He is inspired by his primordial care of ensuring respect for the human
personality regardless of race, colour, sex, language, religion, nationality, political or
other beliefs, social origin, property status, birth or any other status. It seeks to determine
the rights that certain individuals enjoy in Congo and to provide their enforcement or
contribution to enforcement by authorities [4]. Apparently, such a paper arose because
of the absence of the Preamble in the Congolese Constitution (Léopoldville), in contrast
to the nine other major laws of the French-speaking states, which set out the stated
principles.

All citizens of Congo were proclaimed free and equal in their dignity and rights [4].
Article 3 in paragraphs 1-4 of sub-paragraphs a-b taught the principles of habeas corpus
[4]. Art. 4 saw the essence of the right to freedom in the fact that nobody can be held
in slavery or bonded dependence, forced to work, with the exception of those in prison.
Art. 5, five paragraphs and five subparagraphs in details, laid the terms of deprivation
of liberty [4]. In the same way Art. 6, 7, and 8§ explained the rights of a person in the
case of a fair trial and prosecution against her [4]. Further inviolability of the home, the
secret of correspondence, telephone and telegraph communications, the right to marry
and to create a family of elderly citizens, freedom of thought, conscience, religion,
protection from religious education, the right to education, inviolability of property,
participation in peaceful gatherings and associations were guaranteed [4]. The state was
obliged to strive to provide every citizen with the right to work, free choice of work,
protection against unemployment, decent working conditions, able to provide a decent
person the existence of the family. In cases of war or serious disorders that threaten the
internal security of the state, the government and the provincial authorities were given
the right to violate the provisions [4].

The last seven constitutions proclaimed the basic principles of the rights and free-
doms of individuals and citizens in the Preamble and partly in other sections: the [vory
Coast, Dagomey, Congo (Brazzaville), Niger, Togo, Mali did in the Preamble and
Chapters on State and Sovereignty [3; 5-9]; Gabon did in the Preamble and in the “Pre-
liminary chapter” [10]; the Central African Republic did in the Preamble, the chapter
“On the foundations of society”” and the section “On state and sovereignty” [11]. Thus,
the Preamble of the Constitution of the Ivory Coast Republic declared that its people,
“claims its commitment to the principles of Democracy and Human Rights as defined
by the Declaration of Human Rights and Citizenship in 1789, the Universal Declaration
of Human Rights of 1948. It expresses his desire to cooperate in peace and friendship
with all peoples who share his ideals of Justice, Freedom, Equality, Brotherhood and
Solidarity between people” [5]. Chapter 1 “On State and Sovereignty” said, in particu-
lar, about the right to vote of all citizens, political rights, equality of all before the law
L ]
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regardless of origin, race, gender, religion, membership in political parties [5]. Similar
provisions were inherent in other Preambles and Chapters, although they differed
somewhat in scope. “The content of the old constitutions emphasised the domestic
legal scholar V.M. Shapoval, was oriented primarily on the definition of the state
mechanism organisation and its most important links ... The concepts of state and sov-
ereignty are core for the theory and practice of constitutionalism... the determinant and
the inherent quality of the power in within the limits of its territory and its independence
in relations with other states” [1]. According to his statements, preambles of many
constitutions of countries that develop refer to international treaties and other acts of
universal and regional character, in particular, Charters of the UN and the Organization
of African Unity, the Universal Declaration of Human Rights, etc. That is why the
provisions of the preamble are of normative character [1]. The researcher added that
REFERENCES in Preamble of the Constitution of France to the Declaration of Human
Rights of 1789, “looks like a peculiar compensation of absence in its structure of sec-
tions or even articles devoted to rights and freedoms”, that affected Basic Laws of some
French-speaking states of Tropical Africa [1].

2.2. Updated constitutions on rights and freedoms of persons and citizens

All new constitutions without exceptions contain preambles, chapters on rights and
freedoms of persons and citizens and on state sovereignty. “In the process of state
and legal development of countries of the world, as V.M. Shapovalov explains this
phenomenon, there is the tendency to complicate the structure of Basic laws; this
fact indirectly proves the expansion of the sphere of constitutional regulation” [1].
In this, the Basic Law of the Congo (Kinshasa) differs by the peculiar structure. The
“rationale of the bill” opens it, which states that, since independence, on June 30,
1960, the Republic of the Congo was undergoing periodic political crises due to the
failure of certain powers to recognise the legitimacy of the Constitution, and from
1996 to 2003 — a series of wars to achieve development opportunities countries. On
December 17, 2002, in Pretoria, in the process of the Inter-Congolese Dialogue, the
Global and Inclusive Agreement has been conducted, which implied the adoption of
a new democratic Constitution [12]. It is worth mentioning that the dual representa-
tion of the section “On State and Sovereignty”, which is not found in other basic
laws of the French-speaking countries of Africa. In the first case, paragraph 1 “On
State and Sovereignty” put forward the purpose of strengthening the disturbed by
the continuous wars of national unity, on the one hand, and the creation of a centre
for stimulation and development from below, on the other hand. The principle of
pluralism is consolidated, its guaranteeing by the Constitution that sees the treason
in the creation of a single party institution. Chapter 2 “On nationalities” guarantees
support for the principle of exclusivity of Congolese nationality — citizenship, acqui-
sition and loss of which are determined by the organic law [12]. Paragraph 2 “On hu-
man rights, fundamental freedoms, responsibilities of citizens and the state”, affirms
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commitment of the Democratic Republic of the Congo to human rights and funda-
mental freedoms as proclaimed by international legal documents to which it has ac-
ceded and which it incorporated into the text of the Constitution. In this part, in line
with the requirements of the times, the Constitution provides a “solid innovation” in
the form of “man-woman” [12]. Paragraph 3 “On the organisation and implementa-
tion of power” formulates “the main concerns and care” that should dominate in the
organisation of these institutions, namely, ensuring the harmonious functioning of
state institutions, conflict prevention, introduction of a rule of law, resistance to any
attempt of dictatorial management, guaranteeing good governance, fight against in-
justice, and ensuring democratic alternation. Also, Methods are provided to achieve
such a purpose. Paragraph 4 “On revision of the Constitution” emphasises the in-
ability to review the above provisions [12].

Preamble follows all this, which states that “injustice and its consequences, lawless-
ness, regionalism, tribalism, clan system and old-boy network in their numerous
manifestations is in the foundation of the general shift of values and the decline of the
country” [12]. The decisiveness to maintain and strengthen independence and national
unity, while respecting the diversity and the positive features of the people is reaffirmed.
Again the affiliation and commitment to the Universal Declaration of Human Rights,
the African Charter on Human and Peoples’ Rights, the United Nations Convention on
the rights of the child and the rights of women, international instruments for the protec-
tion of human rights, as well as respect for the mutual identity, the principles of the
sovereignty and territorial integrity of each state is confirmed. Again the inalienable
and integrated right of the people to organise and develop political, economic, social
and cultural life in accordance with the national spirit is strengthened [12]. The repeti-
tion of the provision “On state and sovereignty”, states the affiliation of people, its
implementation in referendums by aggregate, equal and secret vote. The Republic of
the Congo is called “law-based, independent, sovereign, unite, indivisible, social,
democratic and secular state”. The official language is French and national are Kikon-
go, Lingala, Swahili and Chimba, development of which the state provides without any
discrimination as well as support and protect other languages of the country. Also, the
principle of decentralisation and conferment of legal personality to territorial entities
are emphasised [12].

Repeated text about rights and freedoms is divided into four chapters: Chapter 1.
“On civil and political rights” (p.11-33); Chapter 2. “On economic, social and cultural
rights” (p.34-49); Chapter 3. “On collective rights” (p.50-61); Chapter 4 “On civil
obligations” (p.62-67) [12]. Civil and political rights are that all people of the country
are born free and equal in rights and dignity provided that political rights can be used
only by the Congolese, with the exception of cases established by law. All Congolese
are equal before the law and have the right to equal defence. During education, public
service or any other activities, any Congolese cannot be discriminated on the basis of
religion, origin, family, social conditions, place of residence, opinions or political beliefs,
L ]
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belonging to a certain race, ethnicity, religion or belief, to cultural or linguistic mi-
norities. Government bodies in every way protect the rights of women [12].

A human is proclaimed sacred, protected by the state, has the right to live, physical
security, free development subject to compliance with the law. Nobody can be sub-
jected to cruel, inhuman degrading treatment, to be held in slavery, to be forced to labour.
The principles of habeas corpus and the right to protection are guaranteed. Everyone
has the right to freedom of thought and expression, conscience, religion, conviction,
demonstrations and petitions, privacy and free movement [12].

Economic, social and cultural rights are sacredness of private property, the guaran-
tee of private entreprencurship, protection from unemployment, fair wages, freedom of
association in an organization, entry into trade unions, the creation of a family, the
protection of minors, the right to education, to cultural life, health care, food security,
the protection of the elderly, decent housing, access to drinking water and electricity.
The order of implementation of such rights is determined by the organic law [4]. Col-
lective rights include providing and implementing peaceful and harmonious coexistence
of all ethnic groups of the country, the unpolluted environment [12].

Civic duties cover the necessity to know laws, protect the Motherland, respect
other Congolese, to preserve property, possessions and protect the interests of the state
and other citizens [12]. In fact, the firs Basic law of Congo (Kinshasa) of 1960, at that
time Congo (Léopoldville), also differs with its noticeable peculiarity of the structure.
Firstly, he was not referred to as the Constitution, as in all the other French-speaking
countries, but the “Basic Law on the Congo’s structure”; secondly, it was part of the
three acts that had provisions on the rights and freedoms of citizens, and, thirdly, the
Law carried it beyond the text as a separate law-application entitled “Basic Law on
Civil Liberties” [4; 13].

There are certain differences in other constitutions too. Foremost, they all set out,
to a greater or lesser extent, the rights and freedoms in the preambles and sections on
the state and sovereignty, as well as in sections devoted to this issue. Names of chapters
are also different, in particular, “Fundamental freedoms, rights and obligations” in the
Constitution of Guinea [14]; “Fundamental foundations of society” in the Basic Law
of the Central African Republic [15]; “Fundamental Principles and Rights” — the Con-
stitution of Gabon [16]; “Human dignity. Rights and Obligations Related to It” — the
Constitution of Mali [17]; “On Rights and Duties” — the Constitution of Benin [18];
“Freedom, Rights and Duties” — the Constitution of Cote d’Ivoire [19]; “On the Rights
and Duties of Man” — the Constitution of Niger [20]; “On Civil Rights, Freedoms and
Duties” — the Constitution of Togo [21]. The constitutions are distinguished by the
number of articles devoted to the rights and freedoms: Congo (Kinshasa) — 57 [12];
Togo — 41 [21]; Benin — 32 [18]; Niger — 25 [19]; Mali — 24 [17]; Guinea — 19 [14];
Central African Republic — 17 [15]; Cote d’Ivoire — 6 [21] and Gabon — 1 [16]. How-
ever, with greater diversity or noticeable conciseness, the constitutions of the French-
speaking states declare fundamental rights and freedoms in combination with the most
@
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important principles of international instruments with the peculiarities of national tradi-
tions and other influences.

CONCLUSION

Therefore, comparative analysis of texts of first constitutions of African French-
speaking states makes it possible to state that representing in the presentation of the
rights and freedoms of individuals and citizens, constitutions were limited, mainly,
to the most important international declarations about them and sections on the sov-
ereignty of the state. Their content was focused primarily on the definition of the
organisation of the state mechanism, its most important links and the core concepts
of state and sovereignty, which was conditioned by the direct liberation from colonial
oppression, the revolutionary haste in legal registration of the newly acquired inde-
pendence and the lack of necessary experience of state-building. Adopted in four-
five decades new Basic Laws solve without exceptions issues regarding rights and
freedoms of citizens and persons in many aspects, approaching to relevant standard
of European constitutions. They ensure the big role of the state in economic sphere,
recognise priority of a human in relations with the state, contain a big list of rights and
freedoms of persons and citizens, divide them into civil, political, socio-economic,
cultural, establish guarantees of their implementation and mechanisms of protection,
regulate relations between society and the state. The updated constitutions do not al-
low the merging of state and party institutions, prevent the usurpation of any political
party of state power, introduce provisions on the social state, the foreign policy activi-
ties of the state and the relationship of national and international law. Such changes
demonstrate significant development of constitutions of African French-speaking
states towards determinative law-based values of modern time. Such evolution has
been conditioned for decades by the urgent needs of resolving the acute issues of the
internal political nature, in particular, the cessation of civil wars, armed interethnic
and interconfessional clashes, mass disturbances through the impoverishment of the
population, the prevention of coups, dictatorial regimes with continuous military and
extraordinary states, the avoidance of nepotism, corruption, etc., and on the other
side, effective impacts of the globalisation process.

REFERENCES

[1] Shapoval, V.M. (2005). Modern constitutionalism. Kyiv: Salkom legal firm; Lawyer Inter.

[2] Constitution of the Republic of Guinea. (1963, November). Retrieved from http://docstore.
ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2FPPRiCAghKb7yhsldCrOIU
TvLRFDjh6%2Fx1pWBmuqnbZOvQII30OPD1GZq30fDY62y03m8%2BOsASweloxsjS
tPSoMmI87GI9BPEnNjq1303LUUTKr4ZvOPhQI9AfAX7R

[3] Constitution of the Togolese Republic. (1963, May). Constitution of African States.
Retrieved from https://www.wdl.org/ru/item/2541/

[4] The Basic Law on the Structures of the Congo. (1960, May). Constitution of African States.
Retrieved from https://worldconstitutions.ru/?p=652&page=2




Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 2, 2019

[

[5] Constitution of the Republic of Ivory Coast. (1963, January). Retrieved from http://www.
africa-history.ru/upload/iblock/977/uaaazqnzhvngid%?20kfwoyqzvulup%20vjbekwtkw-
fak%20ei%20frpnvasror%20iomczhsurtzbqe.pdf

[6] Constitution of the Republic of Niger. (1961, July). Constitution of African States. Re-
trieved from https://worldconstitutions.ru/?p=71

[7] Constitution of the Republic of Dahomey November 26, 1960. (1963). Constitution of
African States. Retrieved from https://www.inafran.ru/sites/default/files/page file/antuan-
disser.pdf

[8] Constitution of the Republic of Congo. (1961, March). Constitution of African States. V.1.
(pp- 222-239). Moscow: Foreign Literature Publishing House. Retrieved from https://
worldconstitutions.ru/?p=215. https://worldconstitutions.ru/?p=67

[9] Constitution of the Republic of Mali. (1960, September). Constitution of African States.
Retrieved from https://worldconstitutions.ru/?p=764

[10] Constitution of the Gabonese Republic. (1963, February). Retrieved from https://world-
constitutions.ru/?p=46

[11] Constitution of the Central African Republic. (1964, November). Constitution of African
States. Retrieved from https://worldconstitutions.ru/?p=477

[12] Constitutions of states (countries) of the world. (2006, February). Constitution of the
Democratic Republic of the Congo (Kinshasa). Retrieved from https://worldconstitutions.
ru/?p=215&attempt=1.

[13] The basic law on civil liberties (Congo). (1960, June). Constitution of African States.
Retrieved from https://worldconstitutions.ru/?p=652

[14] Constitutions of states (countries) of the world. (2010). Constitution of the Republic of
Guinea January 1, 1990. Retrieved from https://worldconstitutions.ru/?p=239.

[15] Constitutions of states (countries) of the world. (2010). Constitution of the Central African
Republic. Retrieved from https://worldconstitutions.ru/?p=477.

[16] Constitutions of states (countries) of the world. (2010). Constitution of the Republic of
Gabon 1991, amended in 1994. Retrieved from https://worldconstitutions.ru/?p=57.

[17] Constitutions of states (countries) of the world. Constitution of the Republic of Mali, 1992.
Retrieved from https://worldconstitutions.ru/?p=67.

[18] Constitutions of states (countries) of the world. (2010, December). Retrieved from https://
worldconstitutions.ru/?p=>55.

[19] Constitutions of states (countries) of the world. (2010, June). Retrieved from https://
worldconstitutions.ru/?p=248.

[20] Constitutions of states (countries) of the world. (2010, July). Niger Constitution. Retrieved
from https://worldconstitutions.ru/?p=71.

[21] Constitutions of states (countries) of the world. (2010). The Constitution of the Republic

of Togo (IV Republic). Retrieved from https://worldconstitutions.ru/?p=75.

Olena V. Zinchenko

Doctor of Sciences (History), Associate Professor

Department of International Private Law and comparative Law
Yaroslav Mudryi National Law University

61024, 77 Pushkinskaya Str., Kharkiv, Ukraine

107



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 2, 2019

Suggested Citation: Zinchenko, O.V. (2019). Rights and freedoms of persons and
citizens in constitutions of french-speaking countries of Africa. Journal of the Na-
tional Academy of Legal Sciences of Ukraine, 26(2), 98—108.

Submitted: 12/01/2019
Revised: 18/05/2019
Accepted: 13/06/2019

108



YK 349.2
DOI: 10.31359/1993-0909-2019-26-2-109

Cepriit flpocraornu Bag:xenuyk

Kageapa mpyaosozo npasa ma npasa coyiaavHozo sabesneucHHs
Kuiscokuii mauionanrvruii yrisepcumem imeni Tapaca Illesuenka
Kuis, Yxkpaina

ITPABOBA JOKTPHUHA JOTPUMAHHA TPYJOBUX I1PAB

AHoTanig. HeoOminHow yM060H0 nobYy008U ONMUMALLHOL MOOeN NPagosoi ma coyiaibHol
odepoicasu 8 Yrpaini € cmeopenns epekmusHux Mexanizmie peanizayii ma 3axucmy mpyooeux
npas, AKi nOCioarome yeumpaivHe Micye y cucmemi npag ocoou. Ane 0OHIE 3 OCHOBHUX NPO-
Onem € cmeopents ma 600CKOHANEHHs CUCIEMU 2apanmil, AKi 3abe3neuams peanizayio ma
3axucm zpomadanamu npasa na npayio. Tomy ocnosna mema pobomu noaseac 'y ananisi nio-
X00i8 00 pO3YMIHHS CYMHOCMI NPABO60I OOKMPUHU WOO0 OOMPUMAHHS MPYyOosux npas. s
00cscHeH s NOCMABNEHOT Memu Aémopom 0l GUKOPUCIAHO hOPMATbHO-T0IYHUTL, CUCTIEMHU,
nopieHAIbHO-NOPIgHATbHI Memoou. ChoKycosana yeaza Ha momy, wo npagosa OOKMpuHa 00-
MPUMAanHs. MpyoosUx NPas NPAyieHUKIE 81000padicae cucmemy Memooieé OYiHKu cmawy 3a0e3-
neueHHss mpyoosux npas uepes npusmy 6i0nosionocmi dyxy 3axony. Bcmarnoeneno, wo npasosy
OOKMPUHY HEOOXIOHO Po321a0amu AK cucmemy ioetl, HAyKo8ux no2iioie, meopiii npo npaso, sKi
PO3poOII0I0MBCAL OPpUOUUHUMU HaYKamu. TIopieHAIbHO-NPABO6ULE AHANI3 MIJCHAPOOHUX MPYOO-
8UX HOPM MA 3AKOHOO0A8CMBA YKpainu ujo0o 0CHOSHUX MPYOOBUX NPA O03601UE BCHIAHOBUNIU,
Wo 3aKoH00ascmeo Ykpainu He nosHiCmIo 8i0N06i0ac GUMO2AM MIICHAPOOHUX MPYOOBUX HOPM
npo OCHOBHI MPYOOBI NPABA, X04a 8 OKPEeMUX GURAOKAX, 30Kpemd, wooo 3axucmy npae oimetl
ma nionimkie, micmumo Hagimov 6ibut 6ucoxi cmanoapmu. OKpecieHo mpu 3HAYEHHS PO32Tisi-
dyearnoi ookmpunu. 11i0 npasoeoio 0OKMpPUHO0 QOMPUMAHHSI MPYOOSUX NPAE NPAYIGHUKIE
PO3YMIIOMbCS: 302AIbHI HAYKOBI NPpAsosi KoHyenyii 3abe3neyents mpyoosux npas npayieHuKis;
npaeoei Konyenyii 3abesneyenns mpyooeux npas NPAYIGHUKIE, chopMOBaHi Cyoamu, mouKi 30py
BUEHUX-MPYOOBUKIG 3 NPUBOOY OKPEMUX NUMAHb, NPODIeM MeXaHizmy 3abe3neuenns mpyooeux
npas. Busgneno ii koncepsamugHicmy, BUKIAOEHO 8UPANCEHHS OOKMPUHU OOMPUMAHHA MPY-
0osux npas 6 3akonooascmei. Okpema yeaza npuoiisaEmsbCs OCHOSHUM NPOOIEMAaM OOMPUMAH-
Hs mpyoosux npas. OOHIEIO 3 AKUX € YKAAOAHHA MidC pobomooasyem ma npayieHUKOM Yugiib-
HO-Npago6o2o 002060py HA BUKOHAHHS PODIM ma HAOAHHA NOCLY2, A He MPYO0BO20 002060DY.

Kuo4oBi ciioBa: 0KTpHHA B TPYJI0BOMY MPaBi, JOTPUMAHHS TPYIOBUX IIPAB, OXOPOHA TPYIO-
BHX TIpaB, IIpaBa MPaIiBHUKIB, TPYAOBI IpaBa.

Serhii Y. Vavzhenchuk

Department of Labour Law and Social Security Law
Taras Shevchenko National University
Kyiv, Ukraine

LEGAL DOCTRINE OF COMPLIANCE WITH LABOUR LAW

Abstract. Indispensable condition to construct the optimal model of law-based and social state
in Ukraine is creation of efficient mechanisms of implementation and protection of labour rights
that are central in the system of rights of an individual. However, one of the main issues is cre-
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ation and improvement of guarantee system that ensure implementation and protection of labour
rights. That is why the purpose of the study is to analyse approaches to understanding of the
essence of the legal doctrine of observance of labour rights. In order to achieve the purpose,
the author used formal and logical, systematic, comparative methods. The attention is focused
on the fact that the legal doctrine of compliance with labour rights of employees reflects a sys-
tem of methods for evaluation the state of ensuring labour rights through consistency with the
spirit of the law. It has been established that the legal doctrine is needed to be considered as the
system of ideas, scientific views, theories on law that are being developed by legal sciences.
Comparative analysis of international labour norms and the legislation of Ukraine on main
legal rights has led to the conclusion that Ukrainian legislation does not fully correspond to
requirements of international labour norms on the main labour rights, though in certain cases,
in particular, concerning protection of children’s and adolescents, it has even higher standards.
The author outlines three meanings of the doctrine. The legal doctrine of observance of employ-
ees’labour rights can be understood as: 1) general scientific legal concepts of ensuring labour
rights; 2) legal concepts of ensuring labour rights formed by courts, 3) the views of legal schol-
ars on certain issues of the mechanism of ensuring labour rights. The author reveals its conser-
vatism, depicts the manifestation of the doctrine of observance of labour rights in legislation.
Special attention is paid to the main problems of compliance with labour rights. One of them is
conduction of a civil and legal treaty between an employee and an employer for works and
services instead of an employment contract.

Keywords: doctrine in labour law, observance of labour rights, protection of labour rights,
employees’ rights, labour rights.

INTRODUCTION

Ensuring labour rights of workers of various segments of the economy is a strategic
goal of any state. The main effective tool in this vector is the legal doctrine of com-
pliance with labour rights of workers, which should penetrate the natural labour and
legal fabric. It is impossible not to notice that the process of labour and legal reform
in Ukraine is not completed due to subjective and objective factors. It is worth agree-
ing with the assertion that the draft Labour Code of Ukraine (hereinafter referred to
as the draft LC of Ukraine) does not fully take into account the developments in the
legal doctrine of compliance with workers’ labour rights, and therefore rethinking
is required, and in some cases a reassessment of certain approaches highlighted in
the draft LC of Ukraine. Participating in various legal events (legislative, judicial,
scientific) it is possible to come to the conclusion that the legislator, the courts, and
scientists agree that the draft LC of Ukraine should not create the illusion of taking
into account the doctrine of methods, measures for the protection of labour rights.
Without appropriate consideration of the doctrine of compliance with labour rights,
the draft Labour Code of Ukraine will look like a modern eclectic.

The doctrine of compliance with labour rights should not be isolated in the crystal
tower of labour and legal science, because the effectiveness of labour law depends on
science, labour legislation and judicial practice in their logical interaction [1-3]. Unfor-
tunately, today we are witnessing a number of cases of lack of such interaction. Not
L ]
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always achievements of scientific and judicial doctrine are being taken into account in
the development and adoption of normative legal acts that adversely affects law enforce-
ment [4-6].

As aresult, the science of labour law and legislator continue to search for a balanced
approach to the implementation of the doctrine of compliance with labour rights. That
is why the outlined state of the existing block of legal problems and discussions about
understanding the doctrine of compliance with labour rights give a powerful impetus
to creation of new perspectives through the prism of scientific intelligence.

The purpose of this work is to analyse the essence of the doctrine of compliance
with workers’ labour rights and the main problems of compliance with labour rights.

1. MATERIALS AND METHODS

In the modern world, the problem of ensuring respect for and compliance with hu-
man rights is of general importance. Ensuring human rights and freedoms is not only
an internal matter, but the goal of the whole world community, for which the doc-
trines, standards of human rights and freedoms are a global problem. Human rights
and freedoms are the universal legal values for which the establishment of common
international legal standards in the field of the protection of individual rights is char-
acteristic.

For a detailed study of the subject, the author used a variety of general scientific
and special methods of cognition, the choice of which is due to the peculiarities of the
object, subject, purpose and objectives of the study. The basic labour rights of employ-
ees and their interconnections have been studied using the dialectical method. The
application of the historical legal method allowed to analyse the evolution of labour
rights, their legislative consolidation and to substantiate the need for further scientific
research of this problem.

Formal and logical and systematic methods allowed to study the peculiarities of
labour rights in the system of human rights. Analysis of labour legislation in different
countries was conducted using a comparative method. It has been established that the
signs of legal identity are inherent in labour rights, which have common features with
other basic human rights. Labour law extends only to subjects of individual and collec-
tive labour relations. The implementation of labour rights depends on the level of
economic development and is connected with the fulfillment of certain responsibilities
in the field of social policy by the state. Some labour rights are formulated in the form
of estimated basic provisions, such as the right to fair and favourable conditions of
work, the right to a fair and satisfactory reward that ensures a decent life for a human
and his/her family and additional social welfare if necessary.

2. RESULTS AND DISCUSSION

The legal doctrine of compliance with labour rights of workers reflects the system
of methods for assessing the state of labour rights through the prism of the spirit of
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the law. The legal doctrine of compliance with labour rights of workers can be con-
sidered in three dimensions. In the first sense, the legal doctrine of the compliance
with workers’ labour rights, is understood as the general scientific legal concepts
of ensuring the labour rights of workers. They are formed by scientific schools of
labour law. In Ukraine, there are Kiev, Kharkiv, Lviv, Odessa School of Labour Law.
In Ukraine, as a rule, this does not stand out as a source of law, as it is considered
within the framework of the methodological coordinates of the principles of labour
law. For a long time, it was believed that the general concepts of ensuring labour
rights of workers are inherent in not Anglo-Saxon, but only in the continental sys-
tem of law. However, Van Erp refutes this approach, pointing out that in this given
(general concept) doctrine as a source of law is characteristic to the legal systems of
both types [7].

In the second sense, the legal doctrine of compliance with workers’ labour rights is
understood as the legal concepts of ensuring the labour rights of employees formed by
the courts. In other case, courts use the so-called “rubber standards” as a basis, use the
right to court and form one or another concept of ensuring labour rights. Otherwise, the
court forms the concept of ensuring labour rights on the basis of imperative rules of
law. Recently, Ukrainian labour legislation implements many imperfect, and sometimes
imperfect imperative norms, which are not properly integrated into the regulatory can-
vas that leads to parallel regulation of the ensuring of labour rights, inconsistency with
the content of the norms of various legal acts. For example, the legislator at the level
of the three laws fixes various definitions of the term “worker” (Article 1 of the Law
of Ukraine “On Labour Protection”, Article 1 of the Law of Ukraine “On Trade Unions,
their Rights and Guarantees of Activity”, subsection 14.1.195, Art. 14 of the Tax Code
of Ukraine), which is inadmissible from the point of view of legislative technique,
because it complicates the application of law for not only to the participants of labour
relations, but also for courts.

In both cases, the Supreme Court can establish the limits of a particular judicial
concept of ensuring labour rights, which crystallises the constancy of the concept. Thus,
courts block the mistakes of other bodies of state power, abuse of labour rights. In the
third sense, the legal doctrine of employees’ labour rights reflects the views of scholars
of labour on certain issues and problems of the mechanism for the provision of labour
rights. These points of view may be the basis for the judicial doctrine in this area.

The legal doctrine of the compliance with labour rights of workers is inextricably
linked with the doctrine of preventive labour rights protection, the doctrine of self-
defence of labour rights, the doctrine of good practices (when an agreement is in the
field of labour, an employment contract is concluded with the use of a dependent posi-
tion of an employee, abuse of trust of an employee), personal freedom of an employee.
All of them are outlined by the only concept of protection of labour rights.

It is incorrect to assume that the doctrine of compliance with workers’ labour rights
cannot be found in labour law. Undoubtedly, this is facilitated by the work of scientists
L ]
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and the general practice of the courts. However, it should be noted that a legislator, as
a rule, restricts the scope of the application of doctrine in the law, taking into account
the normative principles and labour and legal freedoms of labour law. At the level of
law, the doctrine under consideration should be reflected in standards that are not in
doubt both from the part of the scholars of labour law and from the court. That is, the
normative provisions of the doctrine of observance of labour rights should be cut in one
single key as a science of labour law and judicial practice, which has recently been
rarely observed. A striking example of the imbalance of approaches is the Draft Labour
Code of Ukraine, which does not take into account the scientific and judicial doctrine
of the protection of labour rights (in particular, the system of ways to protect labour
rights, the mechanism of protection of labour rights in case of non-fulfillment or im-
proper performance of an outsourcing contract or outstaffing contract, etc.) is not re-
flected.

The legal doctrine of the compliance with labour rights of workers is endowed with
a sign of mobility, because unlike the law, it is not limited by the state or the system of
law of a certain type. There are cases of reception by the national law of states of legal
doctrines of self-defence of labour rights, preventive protection of labour rights, indus-
trial actions, etc.

At the same time, the legal doctrine of the compliance with workers’ labour rights
should be considered conservative. This state of affairs is primarily due to the fact that
in the individual labour relations there is no equality of the parties to the employment
contract. That is, an employee is always a “weaker” party of an employment contract.
Moreover, the employer, as a rule, basing on economic factors, has an interest in abus-
ing the law within the framework of an employment contract. The conservatism of the
doctrine of compliance with labour rights manifests itself in the presence of more
stringent restrictions on the freedom of the labour contract, the imperative rules govern-
ing the subjective labour relations. This approach allows us to adhere to high interna-
tional standards in the field of labour.

The formation of a legal doctrine for the compliance with workers’ labour rights is
dictated by the need to ensure the proper implementation, protection of subjective labour
rights of employees. This is due to the fact that labour rights of an employee are subject
to the will of an employer and there is a tendency to unfair infringement of the rights
in question. Also, labour relations, to a greater extent, are endowed with signs of risk
to an employee’s life and health. For example, in case of violation by an employer of
norms of labour legislation on labour protection, etc.

It is worth noting that in the legal doctrine it is necessary to distinguish between
two main approaches to the problem of compliance with workers’ labour rights.

According to the first approach, the labour rights of workers are considered the
basic principles of all labour legislation, they are defined as constitutional guarantees
of labour rights, but as objects of protection are not allocated separately, as they are an
integral (and at the same time important) element of a holistic mechanism for the pro-
@
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vision of these rights. This position is followed by the overwhelming majority of mod-
ern Ukrainian scholars of labour (V. M. Andriyev, N. D. Hetmantsev, I. V. Lagutina,
A. M. Yaroshenko, S. M. Prilipko, etc.).

According to the second approach, the labour rights of workers, by virtue of their
special legal nature, are the object of protection and defence. First of all, scientists who
are engaged in studying problems of compliance with constitutional rights and freedoms
of a human and citizen within the limits of constitutional law are inclined to him. It is
defended by V. O. Demidenko, T. O. Zavorotchenko, L. M. Lipachov, I. L. Litvinenko,
O. V. Pushkin, S. Ye. Fedik, etc.).

Today, this awareness is partly taking place in labour law, that is confirmed by, in
particular, theoretical developments, for example, developments of V. I. Shcherbyna
concerning the allocation of general, based on the security norm of the Constitution of
Ukraine, and the specific security legal relationships in labour law where the legal re-
lationship include own object — relevant rights. The supporter of such an approach is
also E. V. Krasnov, who analyses international standards and labour rights enshrined in
the Constitution of Ukraine. As we see, the second doctrinal approach is currently un-
derdeveloped, therefore, in determining the positions of scientists regarding the compli-
ance with labour rights of workers, we will mainly deal with the views and observations
of scientists who support the first concept; they introduce their own corrections, propos-
als and remarks taking into account the new doctrinal position in the labour law regard-
ing the expediency of isolating the labour rights of workers as an independent object
of guarded legal relations.

Innovations in the market economy have significantly limited individual freedom
of a worker in terms of protecting rights and legitimate interests. An employee is not
in a position to satisfy interest in joining dispute with an employer regarding the protec-
tion of employee’s labour rights and legitimate interests guaranteed by the Constitution
and sectoral legislation. The state authorities, in turn, without active actions of an em-
ployee, do not interfere in the process of their implementation. In connection with the
above, from the point of view of N. D. Hetmantseva, it should be noted that under
present conditions, virtually there is no force capable of providing effective protection
of workers’ labour rights [8].

In this sense, it would be appropriate to recall comments of V. S. Venediktov, who,
while investigating the compliance with labour rights, stressed that the changes taking
place in society and the economy, the emergence of various forms of entrepreneurial
activity, the loss of state functions of a single employer, reducing the level of control
on its part in the workplace have led to the fact that guarantees for hired workers have
often turned into anti-guarantees that formally protect workers, but in reality signifi-
cantly reduce their chances in the labour market. [9]. It should be noted that N. D. Het-
mantseva also draws attention to the failure to comply with legal safeguards in the field
of the protection of workers’ rights and points out that new economic realities allow
employers to strengthen their positions in social and labour relations, mainly by reduc-
L ]
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ing the level of legal guarantees of employees. In today’s conditions, it is very difficult
to make employers comply with the rights of workers laid down in labour legislation.
This is explained by the fact that in most cases it is difficult for an employee to find
suitable employment, and therefore he is forced to do his utmost to maintain a work
relationship with an employer who benefits from his position [8].

The low level of compliance with workers’ labour rights is also due to the fact that
using gaps in legislation employers try to level the boundary between subjective labour
and civil legal relations. The above is manifested in that an employer and an employee
conclude not of an employment contract but a civil-law contract for the performance
of works or services. However, in reality, an individual, who has entered into such a
civil law contract with the counterparty, carries out the organisational arrangements of
the latter, adheres to the rules of his internal labour regulations. In other words, such
an individual is in fact an employee of the counterparty, but due to the application of
the civilised contract structure, it lacks legal and labour protection, the right to protec-
tion, and the preventive protection of labour rights. In this case, it is necessary to agree
with the thesis of Professor D. Fadj, who noted that today the classical question of labour
law on whether such a person is an employee was transformed into the question of
whether a certain legal norm is applicable to a certain person [10]. Indeed, under the
substitution of a labour contract with a civil law, it is needed to stimulate the transfor-
mation of labour legislation into the widening of the boundary of means of protection
by providing such a person with an additional set of rights with signs of labour rights.
In particular, in Canada, at the level of the judicial precedent, these individuals have
the right to a longer notice of termination of contractual relations on the initiative of a
legal entity (employer), not including the provisions of the civil law contract. [11]
Under these circumstances, the Canadian labour and legal doctrine and jurisprudence
suggest that account be taken of the criteria for distinguishing between labour and
civil relations. Thus, D. Berner, J. Velje and S. Jobin, relying on precedents, suggest
applying the criteria of economic reality, the intention of the parties, the personal per-
formance of work [12].

B. A. Shelomov also points out this problem. He noted that the legal reform is in-
tended to ensure the rule of law in all spheres of society’s life. At the same time, the
scientist stressed that recently the number of violations of labour and other social rights
of citizens, cases of illegal dismissals has increased considerably, untimely payment of
wages and the sending of employees to forced unpaid leave has taken place in large
numbers, and in many commercial organisations, labour relations are not executed in
accordance with the law order [13]. The statistics also demonstrate the similar problems.
Thus, only in January-October of 2017, at the level of the State Labour Organisation
in Ukraine, 1605 employees were found who were admitted to work without proper
registration of labour relations [ 14]. A. Chernobay, studying the issue of illegal employ-
ment in Ukraine, emphasises that there is no precise indicator of the balance of labour
resources in the state, which, of course, contributes to the violation of the norms of
@
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legislation on the conclusion of labour contracts, the conclusion of civil law contracts
instead of labour ones, or, in general, the lack of any contract between an employee and
an employer. According to assessments of various sources, in particular, data of the
Ministry of Social Policy of Ukraine, the World Bank, the Institute of Demography,
now in many sectors from 2 to 4.7 million people are illegally employed that is 14 —
33% of officially employed. According to the World Bank, almost 5 million able-
bodied Ukrainians work without official registration of labour relations. First of all, the
researcher emphasises, it is about building industry, trade, restaurant business, catering
establishments, transportation of passengers in minibuses and taxis, repair shops, agri-
culture. [15]

CONCLUSIONS

To conclude, the legal doctrine of compliance with labour rights of workers is possi-
ble to be considered in three senses: 1) as the general scientific legal concepts of en-
suring the labour rights of workers; 2) as legal concepts of ensuring the labour rights
of workers formed by the courts; 3) from the perspective of the views of scholars of
labour on certain issues and problems of the mechanism for the provision of labour
rights. Features of the mobility and conservativeness of the doctrine of compliance
with labour rights are outlined. Taking into account the analysis of judicial practice
and the fact that scholars have unanimously asserted that there are both latent and
explicit legal problems in the implementation of the doctrine of compliance with la-
bour rights, it must be stated that Ukraine faces an urgent need to reform the labour
legislation in view of the Basic Law and international labour standards.

In today’s conditions, there is the necessity to introduce at the level of the labour
legislation the doctrine of preventive protection and defence of labour rights that is
developed by scholars and national courts. The legislator taking into account the doctrine
of compliance with workers’ labour rights is called upon to fix the right to preventive
protection and defence of labour rights; the main elements of the mechanism of preven-
tive protection and defence of labour rights: the ways, measures of preventive protection
and defence of labour rights.
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Muxoaa Eroposuu [llymuro
Kagpeapa npasocyaas
Kuiscokuii nauionarvruii yrisepcumem imeni Tapaca Illesuenka
Kuis, Yxpaina
Paiimyngac FOpka
Yuisepcumem imeni Muxonaaca Pomepica
Biavnioc, lumsa

Bragucrasa Angpiiena Kanaina

Tncmumym nigzomosku kazapis 445 opzamis ocmuuii
Hauionanvnuii opuguunuii ynisepcumem imeri Apocaasa Myapozo
Xapxis, Yxkpaina

IHCDOPMALI,IIjIHA TEOPIA JOKASIB TA [IPOBAEMH
BUKOPUCTAHHA EAEKTPOHHHUX 3ACOBIB IOKA3YBAHHA
Y KPUMIHAABHOMY ITPOBA I:KEHHI

AHOTAUiA. B cmammi po3enadaomsbcs akmyanbHi 01 CYyYACHO! HAYKU KPUMIHAIbHO20 NPO-
4ecyanbHo20 npasa ma npago3aAcmoco8yol NPAKMUKY NUMAHHSA 8UKOPUCTIAHHS 8 KPUMIHATb-
HOMY Np08adICeHHi Yuposux 0oxasis. Aemopamu nioKpeciroemucs, uo po3eumox Yugposux
MexHoN02IU, eNeKMPOHHUX POopM KOMYHIKAYIL, Mepedxci inmepHem, mpaHCHAYIOHATbHUU ma
MPAHCKOPOOHHULL XApaKmep 310YUHIB, U0 GUUHAIOMbCS 6 chepi Komn TomepHoi ingopmayii,
cneyuiunull xapaxmep ymeopenus yu@dposux ciiois, 0aioms MOANCIUBICIb KOHCMAMY8amu
3HAYHE POIUUPEHHSL MOJICTUBOCEN BUKOPUCTIAHHS 8 OOKA3YEAHHI YUPPOBUX 00KA3I8, A MAKOIC
06yMO08I1010Mb HEOOXIOHICMb 36ePHENH s 00 BUPiULeHHs NPOOIeM OOKA3YBAHHS, WO GUHUKAIOMD
6 YMO8AX yu@posizayii, 8 Momy Yucii CNUPAaryUcy, Ha HA0banHs IHPopmayiiHoi meopii do-
Ka3y8aHH, KA 003601UMb A0ANmyeamu 00Ka308y OlsIbHICIb Y KPUMIHATbHOMY NPOBAOICEH-
HI 00 6Y0b-SKUX MAUOYMHIX IHHOBAYIUHUX OOCSACHEHb, HAYKOBO-MEXHIYHO20 Npocpecy ma 6u-
3HAUUMU Micye yupposux 00Ka3ie ceped npoyecyarbHux oxcepen 00kasie. I11io uac docnioxcen-
Hs 6UABNEHI YUHHUKU, WO He2AMU8HO NO3ZHAUAIOMbCA HA NPA803acmocosyoi npakmuyi,
NpuU3800AMb 00 BUSHAHHA OMPUMAHUX Y KDUMIHATLHOMY NPOBAONCEHHI OOKA3I8 HeOONYCMUMU-
mu. ITiokpecaroemobcs, wo ni3HABATLHUL NOMEHYIAN 8 ACNeKmi PO368UMKY KPUMIHATbHOI npo-
YecyanvHoi HayKu Mae inopmayitina meopia KPUMIHAILHUX npoyecyarbHux 0okasis. Cnupa-
J0UUCL Ha me, WO YuPPosi MexHoN02Il 3aCHOBAHI HA Memo0ax KOOYSanHs ma nepeoayi ingop-
Mayii 3a 00NOM02010 NOOGIUHO20 KOOY WUPPYEaAHHS, AKUL 00360JIA€ He Tulie nepedasamu
iHghopmayito, ane i po3niznasamu it nicis ybo2o, AMopu pooOIsIMb BUCHOBOK, NPO OOYLIbHICMb
BUKOPUCMAHHSL OLIbUL UUPOKO2O0 NOHAMMIAL «Yupposa ingopmayisy ma «yu@dposutl 0oKaz» Ha
GIOMIHY 8I0 NOHAMMSL «EJIeKMPOHHA IHopmayiny abo «Komn tomepHa inghopmayisy. 3 memoio
Gopmysanns penesanmHux GUCHOBKIB, ABMOPU 36ePMAIOMbCsL 00 3AKOHO0ABCBA 3aPYOINCHUX
Kpain. 3a pezynbmamamu 00CAiONCEHHs CHOPMYTbOBANT UCHOBKU MA 3ANPONOHOBAHE BU3HA-
YeHHs NOHAMMSA Yuppoeozo 00Ka3y ma 3poONIeHO BUCHOBOK NPO HEOOXIOHICMb GUOKDEMICHHS
yuPpo6o2o 00KA3y AK CAMOCMINIHO20 NPOYECYATbHO2O OXcepend OOKA3IE.

KurouoBi cjioBa: 10Ka3u y KpUMiHATBHOMY MPOBAHKEHHI; UG poBa iHhOpMAaLlis; CICKTPOHHA
iH(OpMallis; eNeKTPOHHNUI TOKYMEHT, iH(opMaliiiHi TeXHOIIOT].
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INFORMATIONAL THEORY OF EVIDENCE
AND THE PROBLEMS OF USING THE ELECTRONIC MEANS
OF PROVING IN CRIMINAL PROCEDURE

Abstract. Article deals with the topical for modern science of criminal procedural law and law
enforcement practice question of use in criminal procedure digital evidence. Authors highlight
that development of digital technologies, electronic forms of communication, Internet, transna-
tional and transboundary nature of crimes, which are committed in the sphere of computer in-
formation, specific nature of creation of digital tracks, gives the opportunity to state the consid-
erable broadening of the possibilities to use in proving digital evidences, and also cause the
necessity of addressing to the solving the problems of proving, which appear in the conditions of
digitalization, including the heritage of informational theory of proving, which gives the possibil-
ity to adapt the probative activity in criminal procedure to any future innovative discoveries,
scientific and technical progress and define the place of the digital evidence among other proce-
dural sources of evidence. During the research, it is found the factors, which influence nega-
tively on the law enforcement practice, lead to recognition the evidence obtained in criminal
proceeding as inadmissible. It is emphasized, that the cognitive potential in the aspect of develop-
ment of the science of criminal procedure has the informational theory of criminal procedural
proves. Relying on the fact that digital technologies are based on the methods of coding and
transporting information using double code of encryption, which gives the possibility not only
transport the information, but also recognize it after that, authors make the conclusion about
suitability to use wider concept of "digital information" and "digital evidence" instead of
concepts "electronic information" or "computer information". In order to formulate relevant
conclusions, the authors refer to the legislation of foreign countries. The results of the study
are formulated in the conclusions, where authors suggest definition of the concept of digital
evidence and state the need to distinguish the digital evidence as an independent processual
source of evidence.

Key words: evidence in criminal procedure; digital information; electronic information; elec-
tronic document; informational technologies.

INTRODUCTION

The development of digital technologies, electronic communications, the Internet has
caused significant impact on social life and legal rules. Computers, mobile phones,
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artificial intelligence, the use of electronic money and cryptology have become com-
monplace for many of us. In the conditions of digital reality, the law as a whole and
the criminal procedural law in particular gradually change. However, despite the
updating of the criminal procedural law, it still does not meet the needs of the pres-
ent. During proven activity in criminal proceedings, the latest technologies of fixing
traces of a crime, and the identification of persons who committed it are increasingly
being used, but not always received information is used as evidence in court or may
be grounded in a court decision. Factors that negatively affect law enforcement prac-
tices, in our opinion, are of a systemic nature and are, first of all, due to the lack of
proper legislative tools; and secondly, to the theory of proof that meets the needs of
time, contains the concept of evidence and proving, according to which the proce-
dural status of “digital information” becomes clear. In addition, legal terminology,
which is contained in the law or which is used in the legal doctrine, has dialecti-
cal unity with the process of law enforcement. Meanwhile, it should be noted that
there is no unity in the approaches to understanding such concepts as “computer evi-
dence”, “digital evidence”, “digital information”, “electronic document”, “computer
information”, “electronic media” “a document made using computer technology”,
etc. All above mentioned obviously requires addressing the problem of evidence in
a digitalisation environment, which will allow the adaptation of proving activity in
criminal proceedings to any future innovation achievements and determination of
the place of digital (electronic) evidences among procedural sources of evidence.
Problems of legal regulation of use of digital (electronic) information as evidence
in various aspects were investigated in the works of O. S. Aleksandrov, V. D. Arseniev,
M. S. Alekseyev, V. S. Balakshin, A. R. Belkin, J. P. Borulenkov, V. B. Vekhova,
B. Ya. Gavrilova, V. P. Gmyrka, L. V. Golovko, V. Ya. Dorokhov, N. A. Zygury, Z. Z. Zi-
natullin, S. V. Zuev, A. Yu. Kalamayko, I. O. Krytska, O. S. Kuchin, V. O. Lazareva,
P. A. Lupinskaya, O. P. Metelev, 1. D. Naidis, P. S. Pastukhov, C. B. Rosinsky, M. S. St-
rogovich, D. M. Tsekhan, S. A. Sheifer, A. V. Shilah and others. The growing scien-
tific interest in the above-mentioned problems should be noted as a positive point. At
the same time, the scholars mainly concern only certain aspects, the doctrine of crimi-
nal procedural law is not studied comprehensively, in particular, at the dissertation
level, in which the problems of the legal nature of electronic means of proving, their
classification, epistemological and methodological basis of use in proving would be
solved; proposals regarding effective legal regulation of the use of digital information
would be formulated; the legal regulation of the use of digital technologies in the course
of proving in the criminal process of foreign states would be analysed, etc.
Consequently, the purpose of the article is to develop scientifically grounded ap-
proaches to solving problems arising when using electronic means of proving in a
criminal proceeding; their consideration through the prism of the information theory of
evidence; definition of the ratio between the concepts of ““digital” and “electronic”
evidence”, “digital” and “electronic” information; development of features of digital
L ]
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evidence; definition of its concept; establishment of the place of digital evidence in the
system of procedural sources of evidence; study of foreign experience of legal regula-
tion of use digital evidence in proving.

1. MATERIALS AND METHODS

In order to achieve the purpose of the article and to formulate substantiated conclu-
sions, in the process of work a complex of general scientific and special methods
of scientific research, which are traditional for legal science was used: dialectical,
formal and logical, hermeneutical, generalisation and comparative and legal. The
dialectical method, absorbing the entire system of categorical apparatus of dialectics
and operating during the cognition with the principles of reflection, activity, compre-
hensiveness, ascension from the individual to the general, and on thecontrary from
the general to the one, the interconnection of quantitative and qualitative character-
istics, determinism, the unity of induction and deduction, analysis and synthesis,
made it possible to study the problems arising from the use of digital evidence in
criminal proceedings from the point of view of the integrity of this legal phenom-
enon and the interconnectedness of its element. Ascension thinking from specific to
abstract, with the subsequent transition from abstract to specific, allowed establish-
ing essential, typical and generalised features, characteristic for understanding the
legal nature of digital evidence, to emphasise their individual and specific features.
The formal and logic method became the basis to disclose and improve the notion of
digital evidence, to compare it with other concepts used in legislation and doctrine.
With the help of the hermeneutic method, the legal content of certain norms of the
criminal procedural and civil procedural legislation was established, the fact that
legal terminology does not correspond to the modern achievements of the technical
sciences was revealed. Using the comparative legal method, the authors learned the
legislative tendencies of foreign states. The method of generalisation made it pos-
sible to consistently integrate single facts into a single whole and formulate substan-
tiated conclusions aimed at improving the normative regulation of the issues under
investigation, and overcoming the problems that are encountered in enforcement
practice. These methods were used in the interconnection, which contributed to the
completeness of the research and the validity of the formulated scientific conclu-
sions and proposals.

2. RESULTS AND DISCUSSION

2.1 Information theory of evidence as promising vector of scientific researches in terms
of digitisation of the proving process

In the theory of procedural law of the end of 19" — early 20" the notion of “evidence”

was defined as everything that filled the world with matter, all that may be perceived
by us from the spiritual world [1]; or as totality of grounds to believe that there are
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circumstances, which must be established in the present case [2]. Such an under-
standing of the notion of “evidence” was due to the time, corresponded to the devel-
opment of the science of procedural criminal law, and therefore significantly differed
from that existing in the domestic doctrine of the criminal process and legislation.

In the Soviet period, there was view of evidence as facts learned by a court during
the administration of justice. Such a vector of understanding of evidence was developed
by such scholars as A. Ya. Vyshinsky, M. O. Cheltsov, S. V. Poznyshev [3-5]. However,
such an understanding of evidence was not devoid of deficiencies. Emphasising that
the above definition of evidences leaves the question of the origin of the fact unclear,
it as if appears before a subject of proving to be in the finished form, M. S. Strogovich
proposed the “double” concept of the notion of evidence, the essence of which was that
the notion of evidence unites: 1) a fact on the basis of which necessary circumstances
of crime are established and 2) the source provided by law from which a subject of
proving obtains the facts [6]. M. S. Strogovich understood sources of facts as types of
evidence common to modern science of the criminal process: testimony, expert opinions,
material evidence, protocols, reviews, other written documents, etc.

In the 60s of the last century, in conditions of rapid development of technological
progress, the issue on informational nature of evidence became topical. V. Ya. Dorokhov
was the first who mentioned this aspect of evidence; he can be considered the founder
of the information theory of evidence. According to this theory, evidence is reviewed
not as a fact, but as information about the fact that it is an information signal [7]. The
information theory of V. Ya. Dorokhov is based on the theory of reflection, the main
thesis of which is the postulate that the outside world objectively exists and can in
principle be known. The author concluded that evidence is result of interaction of two
material objects, each of which leaves own mark on others. Therefore, the mechanism
of evidence formation is in system of “double reflection”. First of all, objects of the
surrounding world interact with each other, leaving trace-reflection on one another or
in the consciousness of witnesses of interaction — this is the “primary reflection”. Later,
the traces left are revealed by a subject of evidence and are already reflected in his/her
mind during the review of the place of the event, interrogating eyewitnesses, which is
a “secondary reflection”. Information, in the opinion of V. Ya. Dorokhov, being in its
essence a reflection of past events, is of signal nature and cannot exist separately from
matter: its existence is always conditioned by presence of information source and its
receiver. The same evidence is the unity of information (information) and their source
(material carrier) [8].

Consequently, within informational theory, evidence is information (data or mes-
sage) that is transmitted through signal and is an encoded equivalent of an event, re-
corded by a carrier of information and expressed in the form of conditional physical
symbols, which creates a certain ordered set [9]. Such understanding of evidence can
be perceived by modern science, which has faced the necessity of the transformation
of approaches to understanding evidences in criminal proceeding, that in its turn is
L ]
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conditioned by significant changes in economy and society as a result of digitalisation
and the forthcoming fourth industrial revolution [10].

2.2 The essence and features of electronic evidence, its place in the system of procedural
sources of evidences

The Law of Ukraine of October 3, 2017, “On Amendments to the Commercial Pro-
cedural Code of Ukraine, the Civil Procedural Code of Ukraine, the Code of Ad-
ministrative Justice of Ukraine and other legislative acts” introduced such a means
of proof as an electronic evidence in the procedural codes [11]. The legislator uses
unified approach to understanding of “electronic evidence” as information in elec-
tronic (digital) form that contains data about circumstances important for a case, in
particular, electronic documents (including text documents, graphic images, plans,
photographs, video and audio, etc.), websites (pages), text, multimedia and voice
messages, metadata, databases, and other data in electronic form. The law provides
that such data may be stored, in particular, on portable devices (memory cards, mo-
bile phones, etc.), servers, back-up systems, and other places of data storage in elec-
tronic form (including the Internet).

At the same time, the legislator has neglected the need for such changes in the
criminal procedural law, which has already been discussed among legal scholars and
practitioners. On January 17, 2019, Verkhovna Rada of Ukraine adopted draft law
Ne 9484 “On Amendments to the Criminal Procedure Code of Ukraine and the Criminal
Code of Ukraine (regarding the improvement of the order of application of certain
measures for the enforcement of criminal proceedings).” Despite the fact that the de-
velopers announce in the explanatory memorandum that the draft law provides for
amendments to the CPC of Ukraine in terms of clarifying the special terminology in
the field of information technologies, the text does not define the notion of electronic
(digital) evidence or at least electronic (digital) information [12].

In our opinion, the absence of appropriate changes to the criminal procedural leg-
islation can only be explained by the conservatism of the domestic legislator. Thus,
law-enforcement practice is forced to adapt the current CPC to the needs of the present,
and “electronic evidence” in criminal proceeding are considered material evidences or
documents that not always corresponds to the nature of the latter (art. 98, 99 of the CPC)
[13]. Such “adaptation” does not always find support in the courts, and the evidence
obtained is deemed inadmissible. Thus, it is obvious that there is a need to improve the
legal definition of the notion of evidence in criminal proceedings, taking into account
the specifics of digital information, as well as the normative consolidation of the special
regime for its use and verification. It also confirms the thesis that it is necessary to al-
locate electronic (digital) evidences as a separate procedural source of evidence and the
inability to identify them with material evidences and documents.

It is known that terminology has the important place in doctrine and law-making.
Each legal term has a legal sense and with the help of a legal notion reflects an essence
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of a legal phenomenon or process. Therefore, it is no coincidence that terminology used
in legislation and science is the subject of close attention and discussion. This is about
equation or, on the contrary, separation of the concepts of “digital” and “electronic”
evidence. Thus, M. O. Efremova defines “electronic information” as information (mes-
sages, data), presented in electronic and digital form, regardless of the means of their
storage, processing and transmission [14]. A similar position is taken by V. M. Shchepetyl-
nikov, who believes that the totality of social relations connected with the circulation
of information cannot be exhausted by the use of the term “computer”, since the com-
puter is only one of the varieties of electronic computing technology. In this regard, the
author prefers the use of the term “electronic information” [15].

The opposite position is taken by the American scientist Joseph Rotenberg, who
argues that the notion of “digital information” is more appropriate because information
theoretically can exist in non-electronic form, for example, with the use of optical and
quantum technologies, and “electronic information” is not necessarily digital [16].
S. P. Kushnirenko also emphasises the expediency of using the term “digital informa-
tion”. According to his understanding, digital information is any information presented
in the form of a sequence of digits available for input, processing, storage, transmission
through technical devices [17].

Ukrainian legislator equates the notions of “digital” and “electronic” information
and, consequently, there are “digital” and “electronic” evidence, in particular, in the
norms of the Civil Code of Ukraine. Basing on the legislator’s approach domestic sci-
entists also equate these notions, using the terms “electronic” and “digital” evidence as
synonyms [18].

In our opinion, such the position is more convincing according to which it is ap-
propriate to use the broader notion of “digital information” and “digital evidence”, since
digital technologies are based on methods of encoding and transmitting information
using a dual encryption code (0 and 1), which allows not only the transmission of in-
formation, but also it recognition after receipt. Electronic information (and computer
information) is only a kind of digital information and correlates with the latter, respec-
tively, as kind and class.

Taking into account requirements of time, modern scientists try to develop the
definition of the notion of electronic evidence. In particular, A. I. Zozulin understands
digital information as information that is encoded in a dual system of computation and
is transmitted using any physical signals [19].

Also it is proposed to understand as digital evidence any information (messages,
data) that is in electronic form on the basis of which a court, prosecutor, investigator
basing on a certain established procedural order, determines the presence or absence of
circumstances to be proven during the criminal proceedings, as well as other circum-
stances relevant to a criminal case [20].

On the basis of the formulated definition, the authors propose a number of features
of electronic evidence, among which are the following: 1) they are represented in en-
L ]
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coded form in one of the objective forms of information existence — electronic; 2) they
are always mediated through technical material carrier beyond which their existence is
impossible; 3) simultaneously several participants of the criminal proceedings may have
access to them and acquaint with them; 4)evidence is quickly transformed into non-
electronic forms and vice versa; for example, they can be printed on paper and scanned
from a paper carrier; 5) there is a possibility to copy them on any type of electronic
media and to send on any distance; 6) evidence is collected, investigated and used for
the purpose of criminal proceedings only with the help of special scientific and techni-
cal means — means of storage, processing and transmission of computer information,
information and telecommunication networks and terminal equipment [20].

In general, it is worth agreeing with the proposed features of digital evidence and
emphisisng that, in our view, key one is the absence of material form because they can-
not be felt due to the lack of material expression. Meanwhile, digital evidence can
exist in intangible form on technical media. These features distinguish electronic evi-
dence from written and material evidence. In addition, it should be added that digital
information is more vulnerable to third-party intervention, it can be easily destroyed or
changed. The process of creating and storing information is also specific; it makes it
easy to change a carrier without losing content and, on the contrary, provides the abil-
ity to make changes to the content without leaving traces on a carrier. In addition, the
transmission and copying of digital information is possible without removing a carrier
using which this information was created.

2.3 Features of using digital information in foreign countries

To create updated domestic model of proving, which corresponds to modern level
of achievements of science and technology, from the perspective of search the ways
to solve similar problems, it is important to analyse foreign practices in order to
learn from advanced countries. In addition, the transnational and transboundary na-
ture of crimes in the field of computer information, the use of computers as tools
for committing a crime, the specific nature of the creation of digital traces outside
the jurisdiction of one particular state entails the development of intergovernmental
cooperation and, possibly, the formation of a unified international application law
information technology in criminal proceedings.

The use of digital evidence in the United States, which is considered a pioneer in
computerisation, is governed by the Federal Criminal Procedure Code [21], the Fed-
eral Rules of Evidence [22], Manual on Searching and Seizing Computers and Obtain-
ing Electronic Evidence in Criminal Investigations [23], the Federal Law “Uniting and
Strengthening America by Providing Appropriate Tools Required to Intercept and
Obstruct Terrorism” (so called “the USA Patriot Act”) [24], the Foreign Intelligence
Surveillance Act [25], as well as judicial precedents. In the United States there are also
a number of rules, instructions, and techniques aimed at regulating the use of elec-
tronic evidence.
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Unlike in the Ukrainian legislation, in the United States there is no legal definition
of evidence. The norms of the federal rules of evidence also do not contain any men-
tion of digital or electronic evidence, which is explained by the fact that this act was
adopted in 1975, but the evaluative concepts and their functional interpretation allow
the distribution of the provisions of the Rules to the current needs, as evidenced by
the textbooks, practical comments and scientific articles. Also, the absence of exhaus-
tive list of evidence in the procedural legislation of the USA gives such an opportu-
nity [22].

In the doctrine, evidences are defined as information that is able to establish or
refute a fact [26]. Article 401 of the Federal Rules of Evidence establishes a rather
evaluative notion that evidence is appropriate if it can, in any form, make any fact which
has an effect on the qualifications of an offence to be more likely or less probable than
in the absence of this evidence [27]. In this, evidences are divided into three categories:
1) real or physical evidence that consists of tangible objects that can be seen and touched;
2) testimony of witnesses, which may be provided in court proceedings on the basis of
personal observation or experience; 3) indirect evidence, based on additional informa-
tion, observation of reality, which can confirm the conclusion, but does not prove it (so
they are considered as indirect).

Definition of digital (electronic) evidences is also developed in the theory of
American criminal proceeding. Digital (electronic) evidence is any evidentiary informa-
tion stored and transmitted in digital form, which a party to a lawsuit may use in a court
session [28]. The legislation does not provide list of procedural actions that are used to
collect digital evidences.

Usage of digital evidence in the process of proving in the USA is regulated in details
in Manual on Searching and Seizing Computers and Obtaining Electronic Evidence in
Criminal Investigations (Chapter V). In the Manual, electronic documents as evidenc-
es are divided into non-hearsay and hearsay [23].

By the origin and content there are two main groups of computer evidences:
1) evidences as a result of activity of a person stored on an electronic carrier and con-
taining information filled in by a user; 2) evidences created by a computer in accordance
with in accordance with the program laid down (computer-stored evidence, human
generated computer evidence);

Non-hearsay evidence includes those that generated by a computer without a human
participation; such evidences are divided onto two categories: computer-generated
records (records created by a computer) and computer-stored records (records that are
stored in a computer) [29].

The result of human activity (personal letters, memos, accounting documents, etc.)
are reviewed as hearsay.

In this, the Manual establishes a list of requirements for an electronic document
as procedural evidence. Before accepting an electronic document as evidence, a process
participant must prove its authenticity, which allows to establish the admissibility and
L ]
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conclude that the authenticity is correct. This approach is due to the fact that evi-
dences created by a human is more vulnerable to interference and changes than the
evidence that is created directly by a computer. Consequently, the main thing in the
American proof theory is the possibility of verifying the evidence that conditions its
admissibility.

In France, according to Part 1 of Art. 427 of the CPC of France, the presence of
crimes can be established using any type of evidences that allow a judge to make a
decision based on his/her own conviction. Consequently, the CPC of France does not
contain an exhaustive list of types of evidence. In addition, the CPC of France con-
solidates the freedom to collect evidences, any act of an investigating judge which he/
she considers necessary to do, except in cases explicitly prohibited by law, may be
admissible [30].

In the CPC of Germany, although direct digital information is not isolated as an
independent source of evidence, based on the CPC, it can be concluded that such in-
formation can be collected during any procedural action: seizures, mailboxes, telephone
conversations, searches, examination of documents, telecommunications control, com-
puter search, possible criminals, etc. [31].

CONCLUSIONS

The development of digital technologies, electronic forms of communication, the
Internet, the transnational and transboundary nature of crimes committed in the field
of computer information, the use of computers as tools for committing a crime, the
specific nature of the formation of digital traces, including beyond the jurisdiction of
a particular state, make it possible to ascertain the significant expansion of the pos-
sibilities to use digital evidences in proving, as well as condition the necessity to ad-
dress the problems of proving that arise in the conditions of digitalisation, including
relying on the acquisition of the information theory of evidence, which will allow to
adapt evidence in criminal proceedings to any future innovation achievements, sci-
entific and technological progress and determine the place of digital evidence among
procedural sources of evidence.

Factors that adversely affect law enforcement practice lead to the recognition of
evidence obtained in criminal proceedings as inadmissible, they are of systemic nature
and related to the lack of proper legislative tools. The theory of evidence, which meets
the needs of the time, contains the concept of evidence and proving, according to which
the procedural status of “digital evidence” becomes clear, as well as the lack of unified
terminology and awareness of its legal content.

The scientific potential in the aspect of the development of criminal procedural
science is the information theory of criminal procedural evidences, which, based on the
information theory, explains the essence of judicial evidence as information signals
coming from the objective reality in a mind of a subject of evidence and contributes to
the formation of the corresponding cognitive images.
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The essence of electronic evidence must be investigated through their peculiarities,
inherent features that reflect the specifics and legal nature of electronic evidence, and
using which they can be distinguished as an independent form of evidence.

Relying on the fact that digital technologies are based on the methods of encoding
and transmitting information using dual encryption code, which allow not only trans-
mitting of information but also recognizing it, there is the logical conclusion it is more
expedient to use more wide term “digital information” and “digital evidence”. Elec-
tronic information (and computer information) is only a kind of digital information and
correlates with the latter, respectively, as kind and class.

It is necessary to understand as digital evidence any information (messages, data)
that is in electronic form on the basis of which a court, prosecutor, investigator basing
on a certain established procedural order, determines the presence or absence of cir-
cumstances and facts relevant to a criminal proceeding, an investigation of which can
be conducted using special program and technical means.
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Mapxag Cepriitornu Kaparycor
Irncmumym npusammnozo npasa

Kacniiicokuii ynisepcumem
Aamamu, Pecnybaixa Kasaxcman

Anaroniit Borogumuposuu Kocrpy6a

Kageapa yusiaorozo npasa

Tlpuxapnamcoxuii nauionanvHuii yHisepcumem
imeri Bacuas Cmeganuxa

Isaro-Mparxiscok, Yepaina

OPFAHIBAI;[,IIjIHO-l'[PABOBI ®OPMH MIAANBHOCTI
IOPUIANYHHX OCIb KOPIIOPATHUBHOI'O THUITY

AHoTauist. [Tionpuemnuybka Oisibhicms 6 Ykpaini nowaia gopmyeamucs 6 ymosax 6iocym-
HOCMI NonepeoHb020 00CBIOY il NPaBOB02O Pe2yNo8anHs Y 368 A3KY I3 MPUBATUM coyianicmuy-
HUM nepiodom. Bionocunu midxe @izuunumu ocobamu ma opeauizayiamu, siki 06 cOHanucs
8 00HY KOpnopayiio nompedyoms 0cooIUB020 pe2YI08aHH S, | 0OHUM i3 34c00i8, 30 OONOMO20I0
SAKO20 CIANI0 MOICTUBUM PE2YIIOBAHHS 8IOHOCUH U000 CIBOPEHHS Ma JisIbHOCMI KOpnopayill,
€ KOHCmpyKYis iopuduynoi ocobu. Tomy ocnoena mema pobomu nonseac y UsGIeHHI 0coOU-
socmell Op2aHizayitiHo-npasosoi popmu OisibHOCIME OPUOUYHUX OCIO KOPROPAMUBHO20 MUN).
AHnaniz HOpM YUHHO20 3aKOHOO0ABCMEA, SIKI MICMSIMb MEPMIH «OP2aHI3ayiliHO-Npasosa Gopmay,
NOKA3Y€E HEOOHO3ZHAUHICMb 11020 3ACMOCYBAHHS Y KOHMEKCMI PI3HUX NPABOBUX HOPM 3acaibHo-
8I00MO, WO 00 3MICMY KOPNOPAMUBHUX NPABOGIOHOCUH GKIIOYAIOMbCS He TUUe KOPNOpaAmus-
Hi npaea, ajie i 8i0N0GIOHI KOpnopamueui 0608’ A3Ku yuacHuxa mosapucmed. Bcmanoeneno,
Wo YUHHe YUBLIbHE 3AKOHO0ABCMBO YKpainu He HA0a€e HOPMAMUBHO20 BUSHAYEHHS OP2AMI3A-
YIIHO-NPasosoi popmu 10puduyHUX 0Cib, He 6cmanosioe Kpumepiis it popmyeanns. Ha nio-
Ccmaei pempocnekmugHo20 aHalizy HOPMAMUBHO-NPABOBUX AKMIE NPOAHANIZ08AHO MPAHCHOD-
Mayito 3ak0OHO00A64020 NiOX00y 00 GUBHAYEHHS NPABOBOT NPUPOOU KOPNOPAMUSHUX NPAS — GL0
BU3HAHHA 34 HUMU NPUPOOU AOCONIOMHO20 Peu08020 NPABA 00 8USHAUEHHS iX AK cumMOIio3y
MAtHOBUX | HEMAUHOBUX NPAB, 3YMOBNIEHUX BONOOIHHAM YACMKOI Yy CHIAMYMHOMY Kanimai
10PUOUYHOT 0COOU KOPNOpamugHo2o muny. Busseneno, uwjo 20cnodapcokum kooexcom Yrpainu
3aKpinieHi OCHOBHI popmu 8 AKUX Jitoms cy0 €Kmu 20Cno0aprO8anHs (NIONPUEMCIMEA KONLEK-
MUBHOI 81ACHOCMI, 20CNO0APCHKU MOBAPUCMEA, NPUSAHT NIONPUEMCMEA, (hepmepCbKe 20C-
nodapcmeo, iHo3eMHe nionpuemMcmso moujo). B pobomi nposedena kiacughikayis opearisa-
YIIHO-NPAsosuUx opm 10PUOULHUX OCID, AKI 2PYNYIOMbCs 3a 8I0N0GIOHUMU Kpumepiamu. Ane
KpUmMepiem posmednCy8anta ma Kiacu@ikayii negHo2o Koia opeamizayiiiHo-npagosux Gopm
FOPUOUYHUX OCIO GUCMYNAE NPABOBULL PEACUM MAUHA KPUOUYHOL 0COOU CMEOPEeHOI 8 MOl YU
[HWiL OpeaHizayiiuHo-Npasositl opmi.

KurouoBi ciioBa: xoprnopaTHBHI IPaBOBITHOCHHH, KOOMEpallisi, cAMOOpTaHizailis Mojesei
OPUINYIHUX OCi0, aKIliOHEpHE TOBAPUCTBO.
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LEGAL FORM OF ACTIVITY
OF LEGAL ENTITIES OF CORPORATION TYPE

Abstract. In Ukraine, entrepreneurship started forming in the absence of the previous experi-
ence of its legal regulation in connection with the long socialist period. The relationship between
individuals and organisations that have merged in one corporation needs special regulation,

and one of the means by which it became possible to regulate relations on the creation and
operation of corporations, is the construction of a legal entity. Therefore, the main purpose of
the work is to identify the legal form of the activities of legal entities of a corporate type. The
analysis of the norms of the current legislation, which contain the term “legal form”, shows the
ambiguity of its application in the context of different legal norms It is well-known that the
content of corporate legal relationships includes not only corporate rights, but also the corre-
sponding corporate responsibilities of company’s member. It is established that the current
civil law of Ukraine does not provide normative definition of a legal form of legal entities, does
not establish the criteria for its formation. On the basis of a retrospective analysis of normative
legal acts, the transformation of the legal approach to the definition of the legal nature of cor-
porate rights has been analysed — from the determination of the nature as the nature of absolute
substantive law to the definition of it as a symbiosis of property and non-property rights caused
by the ownership of a share in the authorised capital of a legal entity of a corporate type. It has
been found out that the economic code of Ukraine fixed the main forms within which economic
entities (collective-ownership enterprises, economic companies, private enterprises, farming,

foreign enterprise, etc.) operated. The classification of legal forms of legal entities, which are
grouped according to the relevant criteria, has been carried out. But the criterion for the delin-

eation and classification of a certain range of legal forms of legal entities is the legal regime of
property of a legal entity established in one or another legal form.

Keywords: corporate legal relations, cooperation, self-organization of models of legal entities,
joint-stock company.

INTRODUCTION

Legal entities as legal fiction in the absence of a physical form of its existence,
acquires a different, abstract reflection of the ordering of its internal content. The
combination of cumulative will and capital of a human being in the integral legal
structure of a legal entity, with the separation of the legal interest of such a legal en-
tity from the interest of individuals who created it, requires the formation of features,
the implementation of which compensates the lack of the specific in the structure of a
L ]
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legal entity. Traditionally, in the theory of civil law, such features are organisational
unity, ringfenced assets, independent legal liability, participation in civilian turnover
on own behalf [1].

At the same time, modern development of institution of legal entity shows that the
classical formula of the characteristics of a legal entity requires meaningful improve-
ment. The abstraction of the legal entity from the human substrate offset its importance
in the apparent control of a person by its activities. Conditionality of consequences of
activity of a legal entity on the behaviour of an individual who is behind her “veil” is
beyond doubt. Property liability of a legal entity is not personalised in relation to it. An
individual influencing the nature of the legal entity’s activity, its decisions-making, and
the consequences of them, also takes responsibility for such activity. Consequently, the
liability of a legal entity is limited in nature, the threshold of which is determined by a
size of its authorised capital or a size of contributions of its participants (founders) to
ensure the activity of the legal entity. Exceeding the established threshold of a size of
a harm done receives subsidy compensation at the expense of the participants (founders)
of the legal entity.

Also, it is worth to mention that connection of a human with a legal entity is wider
than just creation of a latter. Legal interest of participants of corporate legal relations
with regard to a legal entity and its activities is maintained throughout the life of a legal
entity. The implementation of such interest implies legal possibilities of protecting it in
a jurisdictional or non-jurisdictional form. For example, an application to a court with
a derivative action for the invalidation of an agreement entered into with a legal entity,
the participant (founder) of which is the plaintiff.

In this case, the autonomy of participation of a legal entity in civilian turnover is
offset by legal possibilities of corporate relations associated with it, participation of
individuals to act in a procedural manner independently on behalf of a legal entity, but
in their own interests. Thus, the autonomy of participation of a legal entity in civilian
turnover is not absolute. Such autonomy is provided not only by functioning of bodies
of a legal entity, but also by initiative of participants of corporate legal relations, who
consider it advisable to achieve the effectiveness of corporate governance by a legal
entity through committing independent legal actions in its favour.

The autonomy of a legal entity is completely offset if ownership of its corporate
rights belongs to such entity as the state.

It is brightly fixed in the Law of Ukraine “On management of state-owned objects”.
According to the article 11 of this legislative act, a state-owned joint-stock company
formed in the process of transformation of a state-owned enterprise, 100% of whose
shares belongs to the state, has no right to give the property assigned to it free of charge
to other legal entities or citizens, except in cases stipulated by law. To dispose of prop-
erty belonging to capital assets, a state joint-stock company has the right only with the
prior consent of a body that manages corporate rights of the a and only on a competitive
basis, unless otherwise provided by law. A state-owned joint-stock company has the
@
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right to dispose in another way of property belonging to capital assets only within the
limits of authority and in the manner prescribed by law [2].

In addition, state-owned commercial enterprises and state-owned enterprises which,
in accordance with Article 1 of the Law of Ukraine “On Scientific and Scientific and
Technical Activity” are classified as scientific institutions, as well as scientific and
technological complexes, which are based on state ownership, are required not less than
50% of net profit from its activities to direct to the initiation of scientific and scientific
and technical activities, the financing of innovations and the expansion of its own ma-
terial and technical base.

Consequently, the relations between a legal entity and its founder (participant),
conditionality of its legal behaviour by his/her will is obvious.

1. MATERIAL AND METHODS

Theoretical methods of research have determined the features of legal form of ac-
tivity of legal entities of corporative type. Finally, limitation of the autonomy of a
legal entity as a subject of civil law is regulative requirements regarding dividend
payments. Using method of legal comparison, it has been established that econo-
my code, depending on means of foundation and formation of the statutory fund in
Ukraine, divides enterprises into unitary and corporate ones. A unitary enterprise is
created by one founder, who allocates the necessary property, forms a statutory fund
in accordance with the law that is not divided into shares, approves a charter, dis-
tributes revenues, directly or through the manager appointed by a founder, manages
the enterprise and forms its labour collective on the basis of labour hiring, solves the
issue of reorganisation and liquidation of an enterprise. State, communal, enterprises
based on a property of a citizen’s association, a religious organisation or a private
property of the founder are unitary. As it is seen, a corporate enterprise differs from
the unitary by a number of founders. A corporate enterprise, unlike the unitary, is
formed by two or more founders. But in some cases, a corporate enterprise can be
formed by one person. Therefore, this criterion may not always be used to differenti-
ate these concepts.

Using method of analysis, it has been established that economic companies, in the
authorised capital of which are corporate rights of the state, by May 1 of the year fol-
lowing the reporting, make a decision on the deduction of not less than 30 % of net
profit to pay dividends. Economic corporations, 50% and more of the shares (stakes)
of which are in the authorised capital of economic partnerships, the state share of which
is 100%, pay dividends directly to the State Budget of Ukraine in the period no later
than July 1, of the year following the reporting year, in the amount of base norms of
deduction of the share of profit directed on payment of dividends, but not less than 30
% , in proportion to the size of the state share (stake) in the authorised capital of eco-
nomic partnerships, the shareholder of which is the state and owns they control a block
of shares. At the same time, the number of dividends on the state share untimely paid
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by an economic company in authorized capital of which there is the corporate rights of
the state, and an economic company 50 and more percent of shares (stakes) of which
are in the authorised capital of an economic company, in which share of the state is 100
% , the central executive body, which ensures the formation and implementation of state
policy in the field of management of state-owned objects, is charged a penalty payable
to the general fund of the States of the Ukrainian budget in calculating the double dis-
count rate of the National Bank of Ukraine from the amount of the underpayment
calculated for each day of delay of payment starting from the next day after the due
date and on the day of payment inclusive.

2. RESULTS AND DISCUSSION
2.1 Features of legal form of a legal entity

In civil turnover a legal entity has own image. It exists in a certain legal form. Form
is a way of organizing and a way of being of an object, process, phenomenon. It is
the internal ordering of its content which is determined by functionality of a legal
entity, the specifics of its substantive activity. Traditionally, in the theory of civil law,
this phenomenon was called the legal form of a legal entity. This phenomenon means
external form of organisation of activity of a legal entity in civil turnover. This form
is a legal model of the organisations of the legal entity’s activity that absorbs the
essential features of the latter, which ensures its existence in the legal environment.
Thus, a legal entity, depending on the purpose of its activities, the legal regime of its
property, the forms of participation of participants (founders) in its activities, obtains
the appropriate legal possibilities of functioning, which, in aggregate order, finds its
consolidation in a separate identified form.

In this context O.R. Kibenko notes that legal parameters of legal forms of a legal
entity include: the procedure for company establishment, legislative restrictions on the
circle of participants; composition of constituent documents; the procedure for making
changes to them; requirements of the legislation on capital (minimum size, order of
formation, types of deposits, support of a size of own capital); legal regime of prop-
erty (the possibility of allocating the share of a participant); legal status of a participant
of a company (rights, duties, responsibility for obligations of a company); publicity of
activities, order of reorganisation and liquidation, etc. [3].

It is needed to state that the current civil legislation of Ukraine does not provide
normative definition of the legal form of legal entities, does not establish criteria of its
formation. The development of the modern national legislation is characterised by in-
dividual normative and legal regulation in the field of relations under study.

Almost every type of a legal entity, which is mediated by one or another sphere of
economic activity, is created in the legal form, which is established by a special act of
the civil legislation of Ukraine.

Such regulation is resulted in the individual establishment of a certain legal form
in relation to one or another type of legal entity by special regulatory acts of the legis-
@
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lation of Ukraine. Identification by acts of their respective legal features.

Thus, the Law of Ukraine “On Banks and Banking” [4] stipulates that banks in
Ukraine are created in the form of a joint-stock company or a cooperative bank. The
Law of Ukraine “On Consumer Cooperation” [5] states that the consumer society as
the primary link of consumer cooperation is the organisation of citizens who, on the
basis of voluntary membership and mutual assistance at the place of residence or work,
are united for joint management in order to improve their economic and social status.

In its turn, public associations are created as a public organisation or a public union,
as described in Article 1 of the Law of Ukraine “On Civil Associations” [6]. The Law
of Ukraine “On Trade Unions, Their Rights and Guarantees of Activity” refers to pub-
lic associations such legal form of their activities as a trade union that means a voluntary
non-profit organisation, uniting citizens associated with common interests by the nature
of their professional (labour) activity (training) [7].

Its individual form is political party as a lawful voluntary association of citizens-
supporters of a national program of social development that aims to promote the forma-
tion and expression of political will of citizens, participate in elections and other po-
litical events [8]. A charitable organisation can be established as a charitable company,
a charitable institution or a charitable foundation [9].

The tradition of independent legal regulation of activities of certain types of legal
entities, the establishment of their legal forms, is not new for a national legislation. The
analysis of the legislation of foreign jurisdictions of certain European countries, in
particular France and Germany, confidently allows to assert the independent legal
regulation of the activities of non-commercial legal entities, certain types of business
entities, in particular banks. There is no doubt that the legal regulation of activities of
certain types of legal entities requires independent regulatory consolidation. Within the
limits of a single codified act legal rules cannot be systemised, which in details define
a separate sphere of legal regulation. In the process of codification, the foundations of
legal regulation of an array of social relations are established, the methodological prin-
ciples of branch formation are determined. It determines the contours of further stream-
lining of relations with other legal acts, norms of which may be of a complex nature,
contain a public-legal order that is atypical for the corresponding act of codification.
Consequently, autonomous legal certainty of legal forms of legal entities is not so much
a question of methodological correctness, as the quality of legal technique of the leg-
islator. It is worth to agree with the thought of O.1.Zozulyak that the approach of a
legislator to differentiation of legal forms of legal entities is unclear, but it makes it
possible to state that almost every law produces a new legal form, while the majority
who claim to be independent are often allocated artificially, when there are in fact no
clear civilist attributes that would influenced a particular feature or exclusivity of their
position as subjects of civil law and the possibility of separation into an independent
legal form. As an example, the author takes charitable organisations, political parties,
trade unions, etc., which by their nature are public organisations. Or there is another
L ]
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example: housing and building, housing, garage cooperatives, which by their legal
nature are consumer societies but create an independent legal form [10].

In our opinion, it is worth noting that according to Article 83 of the Civil Code of
Ukraine, legal entities are formed in the form of associations, institutions and in other
forms established by law. A company is an organisation created by combining persons
(participants) who have the right to participate in this partnership and can be created
by one person.

In its turn, an institution is an organisation created by one or by several persons
(founders) who do not take part in its management by combining (allocating) their
property to achieve the goal determined by the founders at the expense of this property.

Companies engaged in entrepreneurial activity in order to obtain a profit and its
subsequent distribution among participants (business partnerships) can be created only
as economic partnerships (full partnership, limited partnership, limited liability com-
pany, joint-stock company) or production cooperatives.

Non-entrepreneurial companies are companies that do not intend to make a profit
for its subsequent distribution among the participants. Features of a legal status of
certain types of non-business companies are established by law.

The conducted analysis demonstrates that non-business company is in its essence
public association that act in legal form of public organisation, public association, etc.
[6]. However, the Civil Code of Ukraine does not use this conceptual apparatus. For
today, a significant part of the legal forms of legal entities that define and ensure activ-
ity of entities is not correlated with the main codified act of the civil law of Ukraine.
The unclear moment in the Civil Code of Ukraine is the ratio in of such categories as
a company that is considered as the legal form of a legal entity and business partnerships
that can be created only as economic partnerships (full partnership, limited partnership,
limited liability company, joint-stock company) or production cooperatives, as well as
non-entrepreneurial societies with cooperatives, except for production associations,
citizens’ associations with public associations, etc.).

Another unclear and even mistaken point is classification of legal form given in the
Commercial Code of Ukraine.

Firstly, the Commercial Code of Ukraine does not provide legal forms for the imple-
mentation of non-commercial economic activities. Article 53 of the Code states that
non-commercial activities may be carried out by economic entities on the basis of
ownership or right of operational management in organisational forms determined by
an owner or an appropriate management body or local self-government body taking
into account the requirements provided for by this Code and other laws, but there is no
corresponding list.

Secondly, these acts of the legislation of Ukraine uses the notion of legal form, as-
sociations of enterprises, a legal status of which is not defined either by the Civil Code
of Ukraine or by other acts of civil legislation of Ukraine. Even in the Commercial Code
of Ukraine, there are only declarative provisions, which informatively reveal the defini-
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tion of this legal phenomenon, without indicating peculiarities of the functioning of its
mechanism.

Finally, the Commerciale Code of Ukraine consolidates the main forms of operation
of economic entities (collective-ownership enterprises, economic partnerships, private
enterprises, farmers, foreign companies, etc.). The systematic analysis of the above (the
provisions of Section 2 of the Commercial Code of Ukraine) allows us to conclude that
there is no logic for constructing such a system of legal forms. Their multiplicity and
controversy within the same species exclude the possibility of forming certain standards
for their legal verification and the creation of structural construction of legal forms.

Consequently, the legal certainty of legal forms of legal entities is required to be
streamlined and classified according to the established criteria in the codified act of the
civil legislation of Ukraine.

2.2 Pecularaties of factors necessary to systemise the legal forms

The important factor of the process of systematisation of legal forms of legal entities
is features that in total influence their classification.

Firstly, such feature through which the choice of a legal form and the respective
classification of legal entities takes place, is a form of capital attraction, which corre-
sponds to the sign of a legal entity as the separation of its property.

Secondly, the responsibility of a legal entity as a reflection of a corresponding fea-
ture of a legal entity, because it permits establishment of separate forms of organisation
and activities of legal entities with taking into account this criterion.

Thirdly, the purpose of activity of a legal entity is specified through a form of its
activity within which the purpose of its creation is implemented.

Fourthly, the corporate nature of an organisation of relations “participant (founder)
/ legal entity” that provides the opportunity to separate forms of activity of legal entities
by a type.

Finally, the procedure of managing a legal entity is a feature that allows the clas-
sification of legal entities within the appropriate legal form.

In addition, the necessity of certainty of legal forms puts on the agenda the issues
of the exhaustion of types of legal forms in the acts of civil legislation of Ukraine or in
the open list. The most widespread is the view of scientists about the closed (exhaustive)
list of legal forms of legal entities. O. 1. Zozulyak paid considerable attention to this
issue. Studying the theoretical aspects of non-entrepreneurial legal entities, the author
analyses the scientific developments of both domestic scientists and scientists of Russia
and Belarus, who share the opinion regarding the expediency of an exhaustive list of
legal forms. O. I. Zozulyak writes that, in particular, in Russian civil law, according to
E.O. Sukhanov, there is no content in the emergence of new legal forms. According to
S. Ananyach and T. Soifer, the principle of unity and differentiation in the civil law of
Belarus, requires clearly formulating the legal forms of legal entities, reflecting all the
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necessary signs in the relevant norms [10]. These considerations concerning the closed
list of legal forms are supported by O. 1. Zozulyak, considering that such characteristic
is an essential component of successful modernisation of legislation in this sphere.

The author has a different point of view on this issue. It is based on the need for an
extended interpretation of Article 83 of the Civil Code of Ukraine.

Formally, such a position corresponds to the normative composition of the construc-
tion of this article of the Civil Code of Ukraine, part one of which provides that legal
entities may be formed in the form of associations, institutions and other forms estab-
lished by law. Attention should be paid to a certain discrepancy between the actual
content of the norm and its wording, which is in that the verbal expression is more
narrow than the thought that was laid upon it by the lawmaker in the process of norm
designing. The reason is the presence of close in the meaning rules, which allow to
expand the boundaries of the rules of the regulations that is being interpreted. In addi-
tion, the verbal formulation due to lexical defects does not sufficiently express the idea
of the legislator.

Methodological paradigm of private-legal regulation of social relations is devoid
of normatively defined limits of its existence. Freedom of contract as a principle gives
parties autonomy of will in the regulation of civil relations. Parties of a contract may
depart from the provisions of acts of civil law and settle their relations at their discre-
tion. Such discretion penetrates all spheres of relations, which are regulated by civil
law that gives impetus to its development. The institute of the legal entity is not an
exception. Its nature as a social phenomenon, created to implement the interest of in-
dividuals, implies the existence of a common will in its autonomous expression. The
effectiveness of this social organism is revealed through the active behaviour of a
person without which a legal entity is not functional. Therefore, as noted earlier, a legal
entity as a common will of a certain circle of persons involves the establishment of an
individually voluntary individual coordination through a collective for the formation
of its will unity, through which the legal entity individualises itself in space. Forms of
organisation of such “common will” are various. Self-regulation of civil legal relations
is a factor of improving the forms of organisation of legal entities, the emergence of its
new models. Thus, as a result of adaptation of existing forms to emerging needs, a form
of a limited liability company appears.

The researcher of this issue V.O. Gorlov notes, “...By the end of the 19th century,
there was a practical need for a new form of commercial activity (in a new combination
of company elements), which was caused by the inflexibility and strict regulation of
joint-stock companies and the inability of the widespread use of full and limited com-
panies. Sometimes a narrow circle of people, who want to do business, are ready to
combine part of their property, but do not want to risk the responsibility that goes beyond
this property, forming a full company. At the same time, it is not suitable for them de-
signed to attract capital of a large number of individuals joint stock company, the insti-
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tution of which, moreover, is associated with compliance with the set of formalities.
Obviously, the way out of this provision is to create a new form of a friendly associa-
tion...” [11].

As researches noted, tight links between organisational forms of trade associations
that exist in civil law have made it easy for a legislator to create, recognise and de-
velop transitional forms of social associations that successfully combine the character-
istics of full companies and joint-stock companies.

The mentioned above is happening now. In the context of Article 83 of the Civil
Code of Ukraine, the Law of Ukraine “On Cooperation” establishes such form of legal
entity as a cooperative [12]. Non-commercial companies, as Article 85 of the Civil Code
of Ukraine mentions, carry out their activities in the form of a public association and a
public union, other legal forms specified by special acts of the legislation of Ukraine,
which, in accordance with Article 2 of the Law of Ukraine “On Civil Associations” are
not covered by this law [13]. These are political parties, religious organisations, non-
profit associations formed by acts of state authorities, other state bodies, authorities of
the Autonomous Republic of Crimea, local self-government bodies, associations of
local self-government bodies and their voluntary associations, self-regulatory organisa-
tions, organisations that carry out professional self-government, non-profit associations
(which are not public associations) formed on the basis of other laws.

Determining the legal framework for the implementation of constitutional rights in
one or another sphere of public life, the adoption of a separate legislative act of a rel-
evant subject focus allows to regulate these social relations, including foreseeing the
organisational forms of activities of other participants in the legal relationship than
individuals.

Under such conditions, an open list of organisational forms of activity of legal
entities is justified, because within the Civil Code of Ukraine it will be erroneous to
define forms of such legal entities, a significant number of which has a public and law
scope for its application. In addition, in the context of European integration processes,
which are held in our society, it is an open list of legal forms that allows the positive
borrowing of stable legal constructions from neighbouring law and order, self-organ-
isation of models of legal entities in open systems.

2.3 Features of systematisation of legal forms

At the same time, it is urgent to streamline existing legal forms of legal entities,
to systematise them on the basis of the classification of legal entities, which will
contribute to the modernisation of the design of the latter and elimination of the
phenomenon of fluctuations in the normative dimension.

Any classification of a certain totality of objects begins with the choice of criteria,
in which at the first stage most often explicit, external or internal signs are selected and
applied. Typically, their choice is rather free and is formed on concretely developed
pragmatic circumstances or is delegated along with a task (the first level of detailing).
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The legal form is the basic criterion of the process of systematisation that provides
their functional quality reflected in corresponding models of legal entities.

A limited liability company may serve as an example of such a model of the legal
entity. Other models of legal entities, which functionally correspond to the content of
this legal form, synthesise another model of generalization — a class. A limited liability
company, company, limited partnership, superadded liability company are very weak-
ly correlated with each other, but have a criterion of system unity which is a way of
acquiring the right of share participation in them. Thus, legal entities within this legal
form are systematised into a class of non-equity companies. The nature of the way of
acquiring the right of share participation consists in the formation of the authorised
capital, size of which consists of the nominal value of the shares, each of which is
formed by the contribution of participants in the property and non-monetary (non-
property) form.

Other models of the legal entity of mentioned level of detailing in dependence on
the chosen way of acquiring the right of share participation are represented by models
of legal form of public and private joined-stock company.

In law of Germany and France this is limited partnership with hares and joined-stock
limited partnership. In the US and UK law, a simplified joint-stock company, a corpo-
ration, a limited liability company, etc. They form a class of joint stock companies.

Finally, the third group of legal entities has legal form of the form of a production
cooperative, a service cooperative, a consumer cooperative (consumer partnership), a
law office and a lawyer association. In the law of the USA and the United Kingdom,
there are general partnership (GP), limited partnership (LP), limited liability partnership
(LLP). As well as the European Cooperative Society (SCE), the formation and activities
of which are established by Council Regulation (EC) No. 1435/2003 of 22 July 2003
[14], is classified as a cooperative society. It is characterised of not only the way of
acquiring the right of share participation, which is characterised by the association of
contributions of members of the cooperative society. Its functional property, which
creates the corresponding class, is in the participation of members of the cooperative
in their activities.

Thus, it is possible to identify the fundamental properties that are used in the form
of qualitative criteria for classification. In general, they characterise internal condition
of the system, reflect the nature of its origin, select the most important characteristics.
These criteria are used most consistently, reasonably and convincingly in the selection,
formulation and formation of groups according by the class criterion. They unite, iden-
tify and position totalities of objects by criteria, directly or indirectly point to the unity
of origin, the common nature or the homogeneity of the processes of their occurrence,
formation, development (the second level of detailing).

This approach allows classifying other legal forms of legal entities, which are
grouped into a corresponding class by criteria, the sign of which is the lack of com-
mercial outcome of the legal entity. Such legal forms are public organisation, public
@

141



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 2, 2019
L ]

association, political party, associations of local self-government bodies and their
voluntary associations, self-organising body of the population, association of co-
owners of a multi-apartment building, charitable organisation, charitable institution,
charitable foundation, arbitral tribunal.

Within the second level of detailing these legal forms are classified in relation to
direction of implementation of a purpose of their activity. Thus, public organisation,
public association, association of co-owners of a multi-apartment building, arbitral
tribunal, associations of local self-government bodies and their voluntary associations
are created in order to implement and defend rights and freedoms, satisfaction of inter-
ests of a society, in particular economic, social, cultural, ecological, and other interests,
including their members’. The criterion of classification of these legal forms is a private
interest of such association. At the same time, such privacy of interest is ensured by
corporativity of only those individuals who are members of public associations. In
other words, for the given legal forms, a model is characteristic in which the private
behaviour of members of a public association is ensured by their private interest.

In its turn, a political party is voluntary association of citizens — supporters of a
certain national program of social development, which aims to promote the formation
and expression of political will of citizens, participates in elections and other political
events.

The rights of citizens to freedom of associations in political parties to implement
and defend own rights and freedoms and satisfy political, economic, social, cultural
and other interest is determined and guaranteed by article 36 of the Constitution of
Ukraine [15].

Political parties contribute to formation and expression of political will of citizens,
participate in election. Consequently, the creation of a non-commercial legal entity in
legal form of political party is the form of corporative concentration that aimed at pub-
lic interest.

In its turn, for this legal form, the models of its functioning are built in such way
that private behaviour of members of political part implements public interest.

Concerning charitable organisations (charitable company, charitable institution,
charitable foundation), model of organisation of their activities has fundamental differ-
ences from the above analysed.

Firstly, it is necessary to emphasise that the purpose of charitable organisations
cannot be the making and distribution of profits among founders, members of man-
agement bodies, other related persons, as well as among employees of such organisa-
tions [16].

Secondly, purposes of charitable activity is to provide assistance to promote the
legitimate interests of beneficiaries in the field of charitable activities, and supporting
these areas in favour of the public interest.

The Law of Ukraine “On Charity Work and Charity Organisations” determined
spheres of charitable activities. These are: 1) education; 2) health care; 3) ecology,
L ]
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environmental protection and protection of animals; 4) prevention of natural and tech-
nogenic catastrophic crashes and liquidation of their consequences, the help injured
with catastrophic crashes, armed conflicts and accidents, and also to refugees and
persons who are in difficult vital circumstances; 5) guardianship and care, legal repre-
sentation and legal assistance; 6) social protection, social security, social services and
overcoming of poverty; 7) culture and art, protection of cultural heritage; 8) Science
and scientific research; 9) sport and physical culture; 10) human and civil rights and
fundamental freedoms; 11) the development of local communities; 12) the development
of international cooperation of Ukraine; 13) stimulation of economic growth and eco-
nomic development of Ukraine and its individual regions and competitiveness of
Ukraine; 14) promotion of national, regional, local and international programs aimed
at improving the socio-economic situation in Ukraine; 15) promotion of defence capa-
bility and mobilization readiness of the country, protection of the population in emer-
gency situations of peaceful and martial law [16].

The above shows that the model construction of the functioning of such legal form
ensures the public behaviour of the third parties (philanthropist) in implementation of
the private interest of the beneficiary of public importance.

Unlike the above listed legal forms of business (commercial) legal entities men-
tioned are characterised by another organisation of their activities [17-20]. In addition
to a non-entrepreneurial component, which eliminates the need for capital unification,
the legal forms of legal entities are individualised by the form of participation of their
founders (participants) in the activities of such legal entities. If for entrepreneurial
companies such form of participation of founders (participants) in their activity is based
on indirect management through the creation of a corresponding executive body of a
legal entity, participation in the regulation and control over the activities of such an
executive body, in particular through participation in the work of the supervisory board,
general meeting of participants, etc. for legal forms of legal entities that are deprived
of the business component, the participation (founders) of the participants (founders)
in their activities is of a direct nature.

Thus, public association, which is created to implement and defend rights and
freedoms, to satisfy interests of society, in particular, economic, social, cultural, eco-
logical and other interests, objectively requires participation of its members in activity
of an association, management of its affairs, including by voting at meetings of members,
expressing own opinion, making suggestions on the directions of activity and develop-
ment of a legal entity, etc.

In addition, the criterion for the delineation and classification of the given range of
legal forms of legal entities is the legal regime of a property of a legal entity established
in one or another legal form.

The legal regime of a property of entrepreneurial companies gives the opportunity
to divide them among the founders (participants). Article 111 of the Civil Code of
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Ukraine established that “A legal entity’s property remained after meeting creditors’
demands (including taxes, fees, a single contribution to compulsory state social insur-
ance and other funds to be paid to the state or local budget, the Pension Fund of Ukraine,
social insurance funds), shall be transferred to its members unless otherwise established
by the constituent documents or the law.” Analogical by the logic of construction of
normative material provisions are in all special legislative acts that regulate activity of
entrepreneurial companies in Ukraine. Thus, according to article 29 of the Law of
Ukraine “On Cooperation”, property remained after meeting creditors’ demands, paying
shares to members of cooperative and payments on shares, cooperative payments,
wages, settlements with a cooperative association, of which it is a member, is divided
among the members of the cooperative in accordance with the procedure established
by the charter [12].

In its turn, the legal regime of property of legal entities created in legal forms that
are inherent in non-entrepreneurial companies limits their ability to implement the right
guaranteed by Article 41 of the Constitution of Ukraine, Article 317 of the Civil Code
of Ukraine.

For such legal forms of legal entities, a rule is established that, in the event of their
self-dissolution (liquidation), property and funds, remained after meeting creditors’
demands, are transferred to statutory or charitable purposes to another (several other)
public associations or are credited to the state and local budgets.

CONCLUSIONS

Therefore, joint-stock, non-joint stock companies and cooperatives are grouped into
entrepreneurial or commercial associations. In turn, public associations and chari-
table organisations are united by the notion of non-entrepreneurial society. The only
criterion for their unification is the purpose of activity.

The aforementioned set of legal forms of legal entities is objectively systematised
through the parameter, which evaluates their objective components, clearly outlines the
constructive characteristics and investigated elements that are present in the correspond-
ing sets of legal entities within this group.

The character of relations of researched legal entities (their legal forms) with their
participants (founders), purpose of their participation has a synergistic effect. Through
the disclosure of the legal nature of a corporation and the establishment of its features,
the corporate unity of business and non-entrepreneurial societies and their meaningful
difference from institutions have been proven.

The above demonstrates that the whole set of legal forms of corporate legal entities
is classified according to the relevant criterion that ensures their group identity (joint-
stock and cooperative societies, public associations of private or public interest), kind
of unity (belonging to entrepreneurial or non-entrepreneurial companies), and generic
affiliation (affiliation with corporations).
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Karepuna Cranicrasisua Kocinosa

Kageapa 2ocnozapcovrozo npasa
Hauionanvruii opuguunuii ynisepcumem imeri Apocaasa Myapozo
Xapkis, Ykpaina

IMPOBAEMA OB’€KTHOCTI
AYTCOPCHHIOBUX BIJHOCHH B CUCTEMI EKOHOMIYHOI
TA TOCITOJAPCBHKO-TTPABOBOI ITOAITUKH JIEPIKABU

AHoOTaisA. Po36Umox puHKosux 8i0HOCUH NOCHPUAE 3A0e3NeUeHHI0 eKOHOMIYHO epeKmueHux
VIPABIIHCOKUX A OP2AHI3AYILIHUX CXeM, AKI 3ACMOCO8YIOMbCS THO3EMHUMU CYOEKMAMU, ) 8i-
MYUBHARIU eKOHOMIYL. Aymcopcune eniueac Ha pizui npoyecu, 8 momy 4ucii i Ha eKOHOMIUHI
ma noAMUYHI YUHHUKU Mda NPpe0Cmasisie co00i CYKYNHICMb MeXaHizMI8, SIKI HanpaeieHi Ha
nepeoayy niOnpuEMCmMeom OKpemux npoyecie i QyuKyil iHwil opeanizayii, AKa MA€ BUCOKY
Keanighikayiro y cghepi nocmasnenux 3a60ans. Aymcopcune cnpusae nio8uuyeHH0 KOHKYPeHmo-
CRPOMOICHOCIT PUHKOBUX GIOHOCUH, OCKLIbKU CUPAMOBAHUL HA 3MEHUEeH s gumpam, ¢opmy-
BAHMSL SHYUKOCT OUHAMIYHO2O cepedosuuyd, 3a0e3neuerts GUCOKOT AKOCMI NPOOYKMi6, YHUK-
HeHHsl a0 3HUdICeHHs pieHs pusukis. Tomy ocHo8Ha Mema pobomu noaseae 8 aHanizi npoodiemu
00 €EKMUBHOCII AYMCOPCUHEOBUX BIOHOCUH 8 CUCMEMI eKOHOMIYHOT ma 20CNn00apCcbKo-npasosoi
nonimuku oepacasu. [{isi 00cseHeHHs NOCmasienol memu OYi0 6UKOPUCTNAHO Memoou aHali3Y,
NOPIGHSHHSL, Y3a2AIbHEHHS OISl KOHKpemu3ayii pe3yismamis 00caiodcents. B pobomi npoana-
JII3084HO BU3HAYEHHS 308HIUHbOCKOHOMIYHOL, IHBeCMUYINIHOTL, IHHOBAYINIHOT NONIMUKU 0epIICcasU.
Aemopom 6cmano8neHo, wo 8 KOHmeKcmi npodiemMu 0epHca8HOI 20Cn00ApCbKO-NPaAgo8oi no-
JIMUKU aymcopcune Mae 0yanicmuyHux xapaxmep. Busagneno, o sukopucmanus aymcopcunzy
0036015€ BUKOHYBAMU OOHOUACHO KLIbKA (DYHKYIL | pO3MeANCy8amu ix IHKOIU Jyoice 8adCKO abo
83a2ai HeMOAHCIUBO. TaKodC AyMCOPCUH208I BIOHOCUHU MOJICYMb AKMUBIZYE8AMU NPOYeC eKC-
nopmy, wo 3abe3neuums 3pOCMAaAHHA NOOAMKOBUX HAOX00H#ceHb 00 Orodxcemis. Hasedeno ap-
2YMEHmU U000 OOYINIbHOCHI PO32TSI0Y AYMCOPCUHS0BUX BIOHOCUH K THCIMPYMEHNY SUPTULEHHS
npobiem ma 3a80aHb NYOIIYHO20 XapaKmepy, a MAaKodic i CMAHOBLEHHS IX 00 €KMom 308HiuL-
HbOEKOHOMIYHOT, IH8eCMUYItiHOI Mma THHOBAYINIHOT NOITMUKU 0epiICcasu.

Kro4oBi cji0Ba: 30BHIITHLOEKOHOMIYHA TIOJIITHKA, IHHOBAI[I{HA TTOJIITHKA, JIep)KaBHUI CyBe-
PEeHITeT, IHO3eMHUIT IHBECTOP, ANBEPCH]IKALlisl EKCIIOPTY.
Kateryna S. Kosinova

Department of Economic Law

Yaroslav Mudryi National Law University
Kharkiv, Ukraine

THE PROBLEM OF THE OBJECTIVITY OF OUTSOURCING
RELATIONSHIP IN THE SYSTEM OF THE ECONOMIC
AND BUSINESS-LEGAL POLICY OF THE STATE
Abstract. The development of market relations has contributed to the provision of cost-effective

management and organisational schemes that are used by foreign entities in the domestic
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economy. Outsourcing affects various processes, including economic and political factors, and
represents a set of mechanisms that are aimed at transferring the company's individual pro-
cesses and functions to another organisation with high qualifications in the field of set tasks.
Outsourcing contributes to improving the competitiveness of market relations, since it is aimed
at reducing costs, creating a flexible dynamic environment, ensuring high quality of products,
avoiding or reducing risks. Therefore, the main purpose of the work is to analyse the problem
of the objectivity of outsourcing relations in the system of economic and economic and legal
policy of the state. To achieve the purpose, methods of analysis, comparison, generalisation
were used in order to specify the results of the study. The work analyses the definition of foreign
economic, investment, innovation policy of the state. The author has established that in the
context of the problem of state economic-legal policy outsourcing is dualistic in nature. It has
been revealed that using outsourcing allows performing several functions simultaneously and
sometimes it is very difficult or impossible to delineate them. Also, outsourcing relations can
intensify the export process, which will increase the tax revenues to the budgets. The arguments
about the expediency of considering outsourcing relations as an instrument for solving problems
and tasks of a public nature, as well as their development as an object of foreign economic,
investment and innovation policy of the state are presented.

Keywords: foreign economic policy, innovation policy, state sovereignty, foreign investor, di-
versification of exports.

INTRODUCTION

As of today, in Ukraine, there is much tension around the issue of finding ways to
solve public problems, such as unemployment, low technological level of enter-
prises, low production capacity, lack of stable economic relations with international
partners of the private sector, which provide enterprises with the opportunity to de-
velop; as a consequence, and provide higher budget revenues and so on.

O. Sheverdina distinguishes among the main areas of investment activity such as
increasing the state support of unsustainable for a private investor, but strategically
important infrastructure facilities for the country, on which depends the sustainable
functioning of the entire national economy, the innovation and technical development
of industries, as well as projects that ensure environmental safety; the focus of the in-
vestment activity of the public sector on the solution of the priority tasks of the social
and economic policy; increase investment attractiveness [1].

In addition, it is advisable to bring the opinion of O. Chuvardynskyi, who points
out that it is important to adapt the domestic economy to the tendencies and patterns of
the world economy because of the imperfect structure of export-import flows, since the
commodity group is mainly in export, and in the import is the final product, there is no
clearly defined and effective legislation, and also a high level of tax burden on export
products [2].

That is, today in legal science there is also a fact of insufficient innovation in the
production sphere, as well as the need to make changes in the import-export sphere
through the diversification of exports, as well as the export orientation of the final
product, at the same time, the import of commodity groups.
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Today, in the private sector, enterprises are increasingly turning to outsourcing as
an effective means of optimizing costs, as well as receiving orders from foreign com-
panies. However, neither in the legal nor in the economic literature, scientists usually
do not consider outsourcing as a powerful tool for developing the national economy,
solv-ing problems of a public nature and meeting public interest, as well as entering
the world market, focusing only on the fact that outsourcing is used to optimize costs
and creating opportunities to focus on more important management tasks.

However, taking into account the fact that the construction and development of
outsourcing relationship arising between powerful foreign business entities (transna-
tional companies, hereinafter TNCs) and Ukrainian enterprises create real
opportunities for attracting investment and innovation to the state, developing of
domestic production by receiving orders, and in the future the inclusion in the
production chains of foreign TNCs.

Therefore, if the use of outsourcing will allow finding a way out to the world
mar-ket, as well as solving problems of a public nature, then outsourcing should be
the subject of state policy, the rationale for which will be implemented in this article.

So, the purpose of the article is to substantiate the need for the formation of out-

sourcing relationship as an object of economic, business and legal policy of the state.

1. MATERIALS AND METHODS

The analysis of such concepts as state policy, business and legal policy of the state,
economic policy of the state, innovative, investment and foreign economic policy
of the state was carried out for comprehensive substantiation and research of out-
sourcing relationship in the context of considering them as an object of state policy.
For this, literature, scientific articles and current regulatory acts were analyzed, in
particular, the Constitution of Ukraine, the Commercial Code of Ukraine, the Law
of Ukraine "On Investment Activities", the Law of Ukraine “On Protection of
Foreign Investments in Ukraine”, Resolution of the Verkhovna Rada of Ukraine
“On the Concept of Scientific-Technological and Innovative Development of
Ukraine”, the Law of Ukraine “On the Cabinet of Ministers of Ukraine”, the Law
of Ukraine “On Public-Private Partnership”, the order of CMU “On Approval of
the Export Strategy of Ukraine (“roadmap” for Strategic Trade Development) for
2017-2021".

In the course of the study, the ambiguity of approaches to the definition of the
above-mentioned concepts was established, as well as gaps in the legislation on the
implementation of state policy in various areas. In addition, according to the results
of previous studies, the fact of the ambiguity of the definition of outsourcing
relationship in both legal and economic literature, as well as the absence of
relevant provisions in the legislation of Ukraine was established. In most
cases, in legal science, outsourcing is identified with work and labour contracts,
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performance or service provision contracts [3-6]. At the same time, in economic litera-
ture, most of the attention is paid to the essence of outsourcing, namely the transfer of
functions to one company for another. Unfortunately, other advantages of outsourcing,
primarily of a public nature, are ignored by scientists, and, as a result, by the legislator,
losing the possibility of developing the national economy and attracting investments to
the state.

When writing this article, methods such as the method of system-functional analy-
sis in the analysis of varieties of state policy, its types and components are used. Sec-
ondly, the formal-logical method was used in the analysis of normative legal acts regu-
lating the implementation of state policy, principles, and spheres. In addition, methods
of analysis and synthesis, formally legal, as well as dialectical were used.

3. RESULTS AND DISCUSSION
3.1 Analysis of the definition of state policy

First of all, it is necessary to analyze what is a state policy. Therefore, for example,
some scholars believe that state policy is a relatively stable, organized and purpose-
ful activity/inactivity of state institutions, carried out directly or indirectly on a par-
ticular problem or set of problems that affect the life of society™.

Other scientists analyze this concept from its implementation. For example, O. Ru-
dik and T. Brus argue that state policy is a relatively stable, organized and purposeful
activity of the government regarding a particular subject or problem that is carried out
directly or through authorized agents affects the life of society [7].

There is also another approach, which boils down to the fact that state policy should
be considered as a complex phenomenon, which includes three main components. Such
components are the formation of state policy, the adoption of strategic and operational-
tactical decisions and the implementation of such a policy. I. Kresina understands state
policy as a system of targeted measures that are aimed at solving certain public problems,
meeting public interests, ensuring the stability of a constitutional, economic, legal
system of a country the specificity of which is that it is implemented through power
structures having the powers of a state’s monopoly right on legal compulsion [8].
D. Zadykhaylo highlights two aspects in the content of state policy, namely information
product containing a certain conception of public administration in a specific area of
public relations. In addition, it is said that such a product should receive the necessary
form and meet certain quality criteria and rules of content organization, which allows
using such a product as a relatively standardized management tool. The second aspect
of state policy is a rather autonomous and specific type of managerial relations, which
is formed in the process of creating such an information product and especially its
practical implementation, as well as monitoring the effectiveness of the corresponding
managerial influence, it should be recognized that the formation and coordination of
the content of state policy [9].
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From the above, it can be concluded that state policy is a rather complex phenom-
enon, which is not clearly defined among scholars. However, taking into account the
different approaches to understanding state policy, it can be defined as a complicated
structure of the activity of public authorities, aimed at solving various problems that
arise in society, ensuring a stable economic, constitutional and legal system of the state,
which based on common methods, goals and principles.

3.2 Analysis of the concept of the foreign economic policy of the state as a component
of the economic policy of the state

In turn, state policy can be divided into legal and economic. In the economic compo-
nent, the following main directions can be singled out as foreign economic, innova-
tion and investment policies.

According to chapter 1 of the article 10 of the Civil Code of Ukraine established
that the main directions of economic policy, determined by the state, are structural and
sectoral policies aimed at implementing progressive changes in the structure of the
economy by the state, improving inter-sectoral and intra-sectoral proportions, stimulat-
ing the development of industries that determine scientific and technological progress,
ensure the competitiveness of domestic products and increase living standards. One of
the main components of such a policy, which should be emphasized in the context of
considering the use of outsourcing for the development of the national economy, is
industrial and agricultural policy, the development of which essentially affects the
level of development of the national economy as a whole.

Therefore, considering each aspect of economic policy, it is necessary to analyze
the approaches to the definition of the foreign economic policy of the state.

Among scientists, for example, L. Pismachenko analyzes foreign economic policy
from the point of view of activities of state legislative and executive bodies, aimed at
the formation of effective economic relations of the state in the international stage [10].
0. Grebelnyk defines foreign economic policy as a set of targeted government measures
to realize the economic potential of the country on the foreign market and meet its own
needs with the goods and services of a foreign manufacturer [11]. O. Borysenko notes
that the foreign economic policy of the state is purposeful activity on the implementa-
tion of internal and external policy of the state through the use of public administration
mechanisms aimed at effective cooperation in the world economic system with respect
for national economic interests and security of citizens, provides for consistent, eco-
nomic independence and state sovereignty of Ukraine and guarantees the dynamic
development of the economy and growth of the welfare of the people [12].

The lack of a relevant provision in the legislation complicates the clarity of defini-
tion. Today, the current legal act regulating relations in the foreign economic sphere is
the Law of Ukraine "On foreign economic activity", which regulates the activities of
individual entities, completely disregarding the directions, ways, methods of implement-
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ing the foreign economic activity of the state. The Constitution of Ukraine also estab-
lishes general provisions relating to the directions of foreign economic activity. And
specifically art. 18 of the Fundamental Law states that Ukraine’s foreign policy activ-
ity is aimed at ensuring its national interests and security by maintaining peaceful and
mutually beneficial cooperation with members of the international community on the
basis of generally accepted principles and norms of international law.

3.3 Analysis of the concept of the state investment policy as a component of the state
economic policy

Considering the investment policy of the state, it is necessary to clarify its essence
and provide theoretical definitions. For example, U. Vodyanov says that the state
investment policy is an integral part of financial policy and the direction of eco-
nomic policy implemented by the state in the form of formation of structure and
scale of investments, sources of investment resources, directions of their use [1]. At
the same time, M. Kondrashova considers investment policy through the component
of economic policy implemented by the state in the form of formation of structure
and scale of investments and directions of their use [13]. V. Pshenychna character-
izes the state investment policy as a mechanism that is an integral part of the state
economic policy, provides for the operation of economic instruments that provide
influence on the investment process, within the framework of the current regulatory
and legal acts of the country, with the aim of achieving social and economic effects,
taking into account resource and institutional constraints [14]. V. Kukhar provided
the following definition of investment policy as systematic and purposeful activities
of the competent state authorities for the creation and implementation of a special al-
gorithm of measures in order to intensify or inhibit the parameters of the functioning
of the investment market or its individual segments, by formation of the correspond-
ing legal regulation of investment relations, application of necessary means of state
regulation and direct participation of the state as the subject of these relations, based
on the agreed model of such a market enshrined in the state program of investment
development [15].

If we turn to Ukraine’s legislation, then the definition of the investment policy of
the state, in general, is not defined. In particular, the main normative and legal acts
regulating the investment sphere are the Commercial Code of Ukraine, the Law of
Ukraine “On investment activity”, the Law of Ukraine “On the protection of foreign
investments in Ukraine”. However, all these laws regulate relations directly between
the parties, without touching upon the state policy, which is the main factor in creating
appropriate conditions for attracting foreign investment.

However, based on theoretical approaches to the definition, it can be concluded that
the essence of the state’s investment policy is purposeful and the state’s system of ac-
tivities in the person of authorized bodies aimed at correcting, stimulating or inhibiting
the state’s investment market, carried out using methods, ways, and means provided
for in the relevant regulatory acts.
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3.4 Analysis of the concept of innovation policy as a component of state economic
policy

Turning to innovation policy, it should be noted that under this concept understood a
separate direction of the economic policy of the state, within the framework of which
developed and implemented a comprehensive system of state regulation measures to
stimulate, planning, management, maintenance and control of innovation processes
taking place in the scientific, technical, industrial and other spheres of social and
economic life of the country [16].

The importance of a properly developed innovation policy is confirmed by the
relevant provisions of the current regulatory acts. For example, according to the Reso-
lution of the Verkhovna Rada of Ukraine “On the Concept of Scientific-Technological
and Innovative Development of Ukraine” dated July 13, 1999, scientific-technological
and innovative development is an integral part of meeting of wide range of national
interests of the state, only countries with real independence and security are able to
ensure the mastery of new knowledge and effective use of it. Therefore, one of the
foundations of the Concept is the preservation and improvement of the quality of the
scientific-technological potential in the priority national interests of Ukraine.

In addition, this Concept also defines the main objectives of the scientific, techno-
logical and innovative development, which are the technological re-equipment and
restructuring of production in order to increase the production of goods competitive in
the global and domestic markets; an increase of export potential at the expense of
knowledge-intensive industries, a decrease of dependence of Ukraine’s economy on
imports.

Among other things, one of the priority directions in the production sphere is de-
termined by the introduction of highly profitable innovation and investment projects,
the implementation of which can provide the fastest return and carry out progressive
changes in the structure of production and trends in its development.

It is also interesting that even in the Concept it was established the possibility of
using the means to assist the relevant enterprise to develop innovations, as well as
implement them in their activities. Namely, the Concept specifies the necessity of ap-
plying privileges for the whole cycle of the innovation process from fundamental re-
search to introduction into production under the conditions of using innovations to
increase the volume and improve the quality of manufactured products.

Thus, it can be concluded that one of the priority tasks of the state is still the percep-
tion of innovative development, the introduction of new technologies into production,
the re-equipment of production, and the like.

3.5 Analysis of the concept of legal policy as a component of state policy

However, the important point is that economic policy cannot be implemented in the
absence of appropriate business and legal means of its implementation. According
to Article 1 of the Constitution of Ukraine, “Ukraine is a sovereign and independent,
@
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democratic, social, legal state”. According to Article 19 of the Fundamental Law, the
legal order in Ukraine is based on the principles under which nobody can be com-
pelled to do what is not provided for by law. State authorities and local self-govern-
ment bodies and their officials are obliged to act only on the basis, within the limits
of authority and in the manner provided by the Constitution and laws of Ukraine.

D. Zadykhaylo adheres to the same position, noting that the mechanism of forma-
tion and implementation of economic policy (as well as state policy in general) has
to obtain the legal form of a functioning socio-political mechanism, which is based
on specific state activity, which should take place in accordance with the requirements
of article 19 of the Constitution of Ukraine regarding legal grounds, powers and
methods [9].

According to the Great Ukrainian Legal Encyclopedia, the business-legal policy of
the state is an integral part of its legal policy, it is aimed at the effective realization of
the goals and objectives of the state economic policy through direct influence on the
rule-making and law-enforcement processes in the field of management by incorporat-
ing into the content of economic production, necessary and sufficient for of this eco-
nomic-legal means, forms and mechanisms of regulation of economic relations [17].
The business-legal policy is structured, as is economic policy since it actually covers
the objects of economic policy, however, it is distinguished by its tools of implementa-
tion and influence on the relevant objects.

If we turn to the Law of Ukraine No. 794- VII “On the Cabinet of Ministers of
Ukraine” dated February 27, 2014, we can conclude that this Law, in the context of the
powers of the Cabinet of Ministers, connects legal policy mainly with provision the
rights, freedoms, and interests of a person and citizen, ensuring protection against il-
legal encroachments. However, this approach is not entirely correct, since legal policy
mediates all types of state policy, giving them a legal nature. This is due to the fact that
before the implementation of any kind of policy by the state, the relevant provisions
should be fixed at the legislative level. That is why the business-legal and economic
policies are inextricably linked.

Based on the above provisions, it can be concluded that the state policy includes
two main components — legal and economic policy, which are inseparable from each
other, since the economic sphere determines the content of the legal policy, while legal
policy ensures the consolidation of legal means implementation of the state economic
policy. Therefore, the objects of the state’s economic policy are at the same time the
objects of business-legal policy.

3.6 Outsourcing relationship as an object of the business-legal policy of the state

Analyzing directly the outsourcing relationship in the context of the problem of state
business and legal policy, it should be noted that outsourcing has a dualistic nature
since, on the one hand, we understand it as an object of the state’s economic policy.
In this context, outsourcing acts as a form of industrial cooperation, a type of private
L ]
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partnership, the forms of which are joint investment activities, including through the
creation of mutual investment funds, and franchising relations [18]. On the other
hand, it is an instrument of investment, innovation, the foreign economic policy of
the state, with the help of which various goals for the development of the national
economy can be achieved.

In addition, from the point of view of the object of business-legal policy, it should
be noted that we can consider outsourcing as a legal and economic phenomenon, and
as a type of economic, business relations, and as a legal fact, and as a means of strength-
ening the national economy and the task in investment and innovation. That is why
outsourcing relationship should become a separate special object of regulation, includ-
ing from the point of view of the use of state aid and even special legal regimes of
economy management. Therefore, it is important to have the correct and comprehensive
formulation of state policy in order to attract foreign investors, and then to stimulate
outsourcing relationship.

Among other things, we propose to consider outsourcing with foreign TNCs (or
other powerful producers) in terms of international cooperation and private partnership.
Therefore, it is advisable to provide the definition of international cooperation, as
indi-cated in Article 1 of the Law of Ukraine "On Foreign Economic Activity" dated
April 16, 1991. Thus, international cooperation is the interaction of two or more
business entities, among which at least one is foreign, at which the following is
carried out: joint development or co-production, the joint sale of final products and
other goods based on specialization in the production of intermediate products (parts,
assemblies, materi-als, as well as equipment used in complex supplies) or
specialization at individual technological stages (functions) of research and
development works, production and implementation with the coordination of the
corresponding programs of economic activity.

Analyzing the above definition, we can conclude that the main features of interna-
tional cooperation are, firstly, the presence of two or more business entities, one of
which is foreign; secondly, the essence of such cooperation is joint development or
production, sales of final products; thirdly, the basis of such interaction is the presence
of specialization in the production of intermediate, rather than the final product.

In turn, if we analyze the relations of industrial outsourcing with foreign TNCs, we
can conclude that both forms of interaction have similar features. For example, as in
international cooperation, in outsourcing relationship that arises at the mega level, a
foreign business entity (foreign TNC) is obligatory. Secondly, production outsourcing
relationship also involves the development and production of products, which is actu-
ally carried out jointly with the customer company. This is explained by the fact that
for the production of proper and high-quality products, the customer company can
transfer equipment, development results, technology, industrial designs and the like.
Thus, the customer company helps the outsourcer to produce products, and therefore
both entities are united by the common goal — to produce quality products, which then
@
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outsourcer provides to the customer company and the customer company will use it in
the future production of the final product. That is, both parties are interested in creating
a proper product: for the outsourcer, in order to establish long-term outsourcing rela-
tionship with the customer company and for the customer company not to lose its busi-
ness reputation and to increase the profit from the sale of such products. Thirdly, one
of the factors that motivate the customer company to enter into outsourcing relationship
is precisely the specialty of the outsourcer in the production of a particular product. In
order to obtain higher-quality products with a simultaneous decrease in its cost due to
cheaper labour, to lower the tax burden, enterprises pass on various production units
for execution. The main difference between international cooperation and outsourcing
relationship of a production nature is that the latter does not provide for a joint sale of
final products. However, taking into account the above, it can be said that outsourcing
relationship is a specific form of international cooperation and should be subject of state
foreign policy, which in turn entails the question of applying various methods and forms
of their stimulation.

Therefore, from the content of the aforementioned article and the Law of Ukraine
“On public-private partnership” can be concluded that there is a need to highlight the
concepts of “private partnership” and “cooperation” in the system of business relations
as close interaction between business entities. These concepts are appropriate in the
analysis of the outsourcing relationship.

But it should be noted that not all outsourcing relationship should be provided with
state assistance or otherwise stimulated, as such an approach would violate the consti-
tutional principle of equality of business entities. Therefore, there is a need to identify
the appropriate criteria for distinguishing of outsourcing relationship that is important
from the point of view of public interest and subsequently provides them with state
assistance or establishment of special legal regimes with the aim to stimulate them. In
this case, all business entities will be equal, but within the framework of these criteria.

As noted in the previous section, the definition of such relations should be carried
out according to criteria which are specially developed by the state in terms of their
importance to the state. In our opinion, such criteria can be: the existence of a contract
between a Ukrainian enterprise and a foreign TNC (or other powerful entity), the long-
term cooperation, the presence of an innovation and/or investment aspect, the order of
the customer company is at least 1/3 of the sales of the Ukrainian executive company.
In other words, the outsourcer becomes sufficiently dependent on the customer, and
therefore the state should support such a business entity with the purpose of qualitative
performance of the transferred functions on request. It is also important that outsourc-
ing relationship can have a multiplier effect, which can stimulate the development of
several enterprises with which the outsourcer cooperates.

It is necessary to take into account the intensity of the development of the outsourc-
ing relationship. Since such relationship can be based only on a contract, or there may
be an existing investment and/or innovative component, as well as a corporate basis,
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156



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 2, 2019
[

that provides the close correlation between the client and the outsourcing partner that
was analyzed in previous studies.

The development of such relations can occur gradually from a contractual basis to
a corporate one. It is important that in the event of a corporate aspect, the state must
prevent the customer company from receiving 100 % of the shares of a Ukrainian com-
pany with a determination of the size of the foreign investor’s share in order to preserve
access to the innovations, technologies, commercial secrets of the customer company.

Thus, we can conclude that each stage of development of outsourcing relationship,
especially with foreign powerful manufacturers of the global level, has its own charac-
teristics. In this connection, state policy should be aimed at developing those incentives
and support that are appropriate for each stage.

The importance of state support of outsourcing relationship is also explained by the
fact that, in accordance with the Order of the Cabinet of Ministers of Ukraine, No.
1017- p, “On Approval of the Export Strategy of Ukraine” (“roadmap” for Strategic
Trade Development) for 2017-2021, dated December 27, 2017, the purpose of the
Strategy is Ukraine's transition to export of high technology innovative products for
sustainable development and successful entry to world markets. In order to implement
the Strategy, it is necessary to determine the following strategic goals for the develop-
ment of trade in Ukraine over the next five years: creating favourable conditions con-
ducive to trade and innovation for diversifying exports; development of business and
trade support services that can increase the competitiveness of enterprises, in particular
small and medium-sized ones; improvement the skills and competencies of enterprises,
in particular small and medium enterprises (entrepreneurship), necessary for participa-
tion in international trade.

So, summarize, for the state it is extremely necessary for Ukrainian enterprises to
enter the world market, attract innovations, develop enterprises, and also increase their
competitiveness, as well as increase exports of Ukrainian products.

Stable economic ties are crucial for a market economy, which results in the produc-
tion of world-class joint products on an ongoing basis. In this regard, outsourcing rela-
tionship claims to get their place in the system of economic relations and to receive
from the legislator to ensure stability and growth, while maintaining the competitive
nature of market relations in general. This is due to the fact that the stability and devel-
opment of outsourcing relationship acquire the value of the public interest in the eco-
nomic sphere. Therefore, outsourcing relationship with the presence of appropriate
criteria is a kind of international industrial cooperation and private partnership as
special types of economic partnership.

In this case, outsourcing relationship with foreign TNCs is one of the effective
means and ways to solve the following tasks. In addition, outsourcing relationship that
has an investment and innovation component includes the import of equipment, parts,
technology, etc. for the production of products. So, by receiving an order, a Ukrainian
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enterprise that produces a product increases the value added of the product, which then
exports to the customer company. Even this allows for diversification of exports since
it can be the production of such products, which were not produced at all in the terri-
tory of Ukraine.

In order to achieve the goals of attracting investment and innovation, outsourcing
relationship can also solve such problems, since outsourcing relationship can include
the transfer of investments to an outsourcer, such as equipment, the creation of an en-
terprise, the provision of financial assistance, as well as the transfer of know-how,
technologies, and other aspects of commercial secret. Thus, Ukrainian enterprises are
able to produce completely new products for them with the use of innovations and
export 1t.

CONCLUSIONS

The state policy has a complex structure, the main components of which are eco-
nomic and business-legal policies. In turn, the following policy directions such as
foreign economic, investment and innovation policies can be distinguished within
the framework of economic policy.

Outsourcing relationship has system-oriented nature for the economic complex.
Since the development of such relations will depend on the situation of the national
economy, the competitiveness of Ukrainian enterprises, the ability of access to innova-
tions, the world market, and the like. Their development is a public interest in the
economic sphere. In addition, such relations can be considered as the kind of interna-
tional cooperation, the type of partnership, the forms of which are joint investment
activities, including through the creation of mutual investment funds, and franchising
relations.

As they are a stable long-term relationship between two or more business entities,
in their development process there may be the transfer of investments of innovative
nature, equipment, training, etc. in order to produce quality products. And also may be
an acquisition of the corporate package of an outsourcer to strengthen such relationship.

Among other things, outsourcing relationship can enhance the export process, have
a multiplier effect, because they can attract other enterprises whose products will be
needed by the outsourcer to perform the function or business process transferred by the
execute company and ensure the growth of tax revenues to budgets.

Taking the above mentioned into consideration, it may be concluded that outsourc-
ing relationship makes it possible to solve the tasks faced by the state in foreign eco-
nomic, innovation and investment spheres. That is why we are talking about the fact
that such relations should be the object of state policy, which will be aimed at their
stimulation and development. Outsourcing relationship should receive substantive and
detailed business-legal legislative support. All this allows us to raise the question of the
feasibility of creating special regimes for such relations in order to stimulate and de-
velop them and at the same time to satisfy public interests.
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NEW GENERATION OF TEXTBOOKS
ON CRIMINOLOGY IN TWO VOLUMES!

Changes taking place in the world affect the transformation of modern crime that
which operates through improved ways, methods and techniques, develops and inte-
grates into social processes, overcoming the borders of states. The mentioned above
conditions the necessity to attract scientific achievements into practice and, accord-
ingly, increases the level of requirements for mastering the discipline “Criminology”.
It is necessary to find new, innovative approaches to solve objectives of crime fighting
in modern realities. Taking into account the above circumstances, it is important to
update qualitatively the content of the discipline “Criminology”, which has been done
by the authors of the two-volume textbook of the same name [1, 2] prepared by the
authors of the department of criminalistics of the Yaroslav Mudryi National Law Uni-
versity, edited by the head of the department — Doctor of Law, professor, academician
of the National Academy of Legal Sciences of Ukraine V. Yu. Shepit’ko.

The high scientific level of the peer-reviewed work was provided by the author’s
team that worked on its preparation. It consists of doctors of legal sciences, professors,
academicians of the National Academy of Sciences of Ukraine V. Yu. Shepit’ko,
V. A. Zhuravel, V. O. Konovalova; Doctors of Law, Professors V. M. Shevchuk,
B. V. Schur; Doctor of Law, associate professor M. V. Shepit’ko; Candidates of legal
sciences, associate professors G. K. Avdeyev, V. I. Alekseychuk, V. V. Bilous, 1. V. Bo-

! Shepit’ko, V. Yu., Zhuravel, V. A., & Konovalova, V. O. (2019). Criminology. Vol. 1. Kharkiv: Pravo;
Shepit’ko, V. Yu., Zhuravel, V. A., & Konovalova, V. O. (2019). Criminology. Vol. 2. Kharkiv: Pravo.
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risenko, A. Yu. Bululukov, A. L. Dudnikov, M. V. Kapustina, M. V. Kostenko, V. V. Se-
menogov, O. V. Funikova, G. O. Chorny; Candidates of legal sciences Ye. E. Demi-
dova, O. M. Domashenko, D. V. Zatenzky, K. V. Latysh, N. V. Pavlyuk, V. O. Yarem-
chuk.

Kharkiv Forensic School is a leader in the preparation of fundamental works on
topical issues of science of criminalistics. Scientific developments are transformed quite
naturally into the educational process of the Yaroslav Mudryi National Law University,
as well as other institutions of higher education, which train specialists in the field of
jurisprudence.

The content of the textbook is set out according to the criminal procedure legislation
of Ukraine, taking into account the processes of reforming law-enforcement bodies
respectively to the chosen European integration direction of the state’s development.

The structure of the textbook comprehensively covers and clarifies the program of
educational discipline “Criminology”. At the same time, the content of peer-reviewed
work demonstrates that authors aimed at not only covering theory of criminology, but
also took into account relevant needs of the practice, formed informative criminalistics
recommendations seek to increasing the effectiveness of crime investigation activities.

The first volume of the peer-reviewed work is devoted to elucidation of such struc-
tural elements of the criminology system as theoretical foundations, forensic technol-
ogy and forensic tactics. The study of the content of theoretical foundations of criminol-
ogy gives an idea of the notion and meaning of criminology; methods of criminology;
forensic identification; the history of criminology.

Issues of forensic technology are disclosed in accordance to branches, in particular:
judicial photo and video recordings; traceology; forensic weapons research; technical
and forensic study of documents; forensic study of a letter; forensic research of materi-
als and substances; identification of a person by appearance; criminal registration.

The view on the structure of the forensic tactic is new and worth supporting. It is
about separation of such components a criminalistics strategy and forecasting, organisa-
tion and planning of crime investigation; the nature and types of investigative (search)
and judicial actions (inspection, interrogation, search, presentation for identification,
investigator’s experiment, involvement of experts and specialists and conducting fo-
rensic examinations).

The second volume of the textbook “Criminology” discloses in details a wide range
of issues of methodology for investigating crimes. The general provisions of the meth-
odology of investigation of crimes are defined, methods of investigation of certain types
(groups) of crimes are given: murders; rape; conversion, embezzlement or seizure of
property by misfeasance in office; theft, robbery and larceny; extortions; fraud; crimes
of corruption; crimes against justice; smuggling; criminal violations of traffic safety
rules; arson and other offences related to the occurrence of fires; terrorist acts; hooligan-
ism; illicit traffic in firearms; crimes against the environment; crimes committed by
organised criminal groups.
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From the perspective of topical issues of practical activity in crime fighting, par-
ticular attention and interest are attracted by the methods proposed by the authors for
investigating crimes of corruption and crimes against justice. During the preparation
of these sections of the textbook, a number of methods of scientific knowledge were
used, including the system-structural method and the method of system analysis, which
allowed a complex approach to solving theoretical discussions in the legal literature
and acute problems of practical activity.

The important characteristics of the textbook on criminology are logic, simplicity
and clarity of the presentation of the material. The authors give clear definitions of the
scientific terms used in his text, in particular, such as: criminology, forensic technology,
forensic tactics, planning of the investigation, the method of investigation of crimes,
etc.

Taking into account the aforementioned, there are grounds to state that the peer-
reviewed textbook “Criminology” prepared by the authors of the department of crimi-
nology of the Yaroslav Mudryi National Law University under the editorship of the
Doctor of Law, professor, academician of the National Academy of Sciences of
Ukraine V. Yu. Shepit’ko, is an original publication which is of significant scientific
interest, is relevant and timely, has practical value. The textbook meets the requirements
for teaching and methodological works, and, according to the reviewers, is recom-
mended for use in order to provide an educational process in higher education institu-
tions of the Ministry of Internal Affairs of Ukraine with specific educational conditions
and other institutions of higher education of Ukraine in preparing applicants for the
speciality “Law”.

The reviewed educational publication will be useful for practitioners such as inves-
tigators, detectives, operational staff, prosecutors, judges, lawyers and other profession-
als in the sphere of jurisprudence, as well as in the system for improving their qualifica-
tions.

The review of the two-volume textbook “Criminology” should be summed up with
the undisputed conclusion about timeliness and usefulness of'its preparation, which will
certainly contribute to the further development of the science of criminology.
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