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Anaroniit Borogumuposuu Kocrpy6a
Kageapa uusiavrozo npasa

IMpukapnamcokuii HauionarvHuil yHisepcumem
imeri Bacuas Cmeganuxa

Isaro-Mpanxiscok, Yepaina

CINIAZKOBE ITPABOHACTYITHHUUTBO
B UUBIAbLHOMY IMPABI YKPAIHU:
MMPOBAEMHO-TEOPETHUYHUU ACTIEKT

AHOTAWisL. [HCMumym cnaoxky8aHHs € CKIAOHOK CUCIEMOK) KOHCMPYKYIU. 3a1edCHO 8I0 cno-
o0y opeanizayii ma nodyoosu yino2o iz CKIad08uUx Hacmux CHOCMepiearmscsi pisHi eapiayii
KOHCMPYI08aHHs CNAOK0B020 NPABOHACYNHUYMBA. Y C8010 uepzy, CyudcHi CoyialbHO-eKOHO-
MIYHI YMOBU 3HAYHO NPUCKOPIOIOMb HCUMMEBUL YUK TIOOUHU, WO NPUBEPMAE NIOBUULEHY
yeazy 00 11020 npaeg i 0008'13Ki8, SIKI nepetidyms 8 NOPAOKY NPABOHACMYNHUYMEA 00 [HUUX
oci6b — cnaoxoemyis. Tomy ocHosHa mema pobomu noasieae 6 NPOSEOeHHI KOMIIAEKCHO20 00-
CIOAHCEHHS IHCIMUMYmMY CHAOK08020 NPABOHACMYNHUYMEA 8 YUBLIbHOMY Npasi YKpainu Kpize
NpusMy meopemuyHo 0OIPYHMOBAHOI NPOOIeMAMUKY 8 KOHMeKCMI AKICHUX mpaucgopmayii
6i0N0GIOHUX NPABOGIOHOCUH MA IX NPABOBO2O pecyni08aHH. [lsi OOCACHEHHS NOCMABIEeHOT
Memu agmopom OViu GUKOPUCMAHT 3aKOHU Ma Kame2opii 0ianekmuky, GopmaibHo-102iuni
nputiomu, 3acobu eepmenesmuKuy. 3a2anioHy MemoooI02iuHy 0CHO8Y CIammi cKide OidaneK-
MuyHULl Memoo NisHanHsA. B pe3ynomami 00cnioxnceHHs: agmopom KOHCMAmMo8aHo 0OMeHCenHs
poi cimelino-3a0e3neuy8anvHoi yHKYil 6 cnadkosomy npaei YKkpainu i po3sumox 6 Hbomy
KOHYenyii CUHeyIApHO20 NpagoHaACmynHuymed. Aemopom ob6IpyHmo8aHo 8UCHO80K Npo me,
WO NpagoHACMYNHUYINBO OKpeMUx 00'ekmis yueinbHO20 npasa abo 63a2aui He nioaa2ac yu-
BLILHO-NPABOBOMY Pe2yNIO8AHHIO, D0 NIOMEEPONCYE, U0 CNAOKOBOMY NPABY NPUMAMAHHULL
CUMRYIAPHUX Xapakmep YCnaoKyanHs 00'ekmie yuginoHo2o npasda. A6mopom maxodic npo-
6€0€HO OOCIIOINCEHHSL YHIBEPCANLHOO | CUHEYTIAPHO20 CNAOKOBO20 NPABOHACMYNHUYMBA Yepe3
npusmy ix eemesucy 8i0 npagosoco pecyniosauta uacie Cmapodasnvboeo Pumy 0o cbo2o0Hi.
B pezynomami komniexcnoeo ananizy 0yau okpecieni npogioni npobniemu 6 cghepi cnaokogozo
npagoHacmynHuymeda 8 YugiibHoMy npasi Ykpaiuu, AKi eumazaroms c8020 NOCmMynoeo20
[ 36A2CeH020 PIUEHHS WLIXOM KOHCOMLOAyil 3ycuiltb npedcmasHuKie OOKmMpUHU [ NPaKmuKy
3 Memoro YHighikayii, noHOBNeHHs, | AK NIOCYMOK — AKICHO20 pedhopMy8aHHA NPABOBO20 pe2y-
JIFOBAHHSL IHCIUMYNY CNAOK08020 NPABOHACMYNHUYMEA 8 YKpaiHi 8 KOHMeKCmi NO3UMUBHO20
00C8I0y THWUX 0epacas ma 1020 NOCmynogoi anpobayii Ha HaYiOHAIbLHOMY PIGHI.

Kuro4oBi ciioBa: craikoBe IpaBo, CHHTYJISIPHE MPABOHACTYITHUIITBO, CITaIKO/IABEIlh, 3aII0Bi-
JAJIbHU BiJIKa3, IIMBUIBLHE MIPABO.
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Abstract. The institution of succession is a complex system of constructs. Depending on the
method of organization and construction of the whole from the constituent parts, different
variations of the design of hereditary legal succession are observed. In turn, modern socio-
economic conditions significantly accelerate a person s life cycle, which draws increased atten-
tion to their rights and obligations, which will be transferred by legal succession to other per-
sons — heirs. Therefore, the main goal of the article is to conduct a comprehensive study of the
institution of succession in the civil law of Ukraine through the lens of theoretically substanti-
ated issues in the context of the qualitative transformations of the relevant legal relations and
their legal regulation. To achieve this goal, the author used the laws and categories of dialectics,
formal and logical techniques, means of hermeneutics. The general methodological basis of the
article was the dialectical method of cognition. As a result of the study, the author ascertained
the limitation of the role of the family support function in the succession law of Ukraine and the
development of the concept of a singular succession therein. The author substantiates the con-
clusion that the legal succession of certain objects of civil law is either not subject to civil law
regulation at all, or confirms that the singular nature of inheritance of objects of civil law is
inherent in succession law. The author also performed a research of universal and singular
succession through the lens of their genesis from legal regulation of the times of Ancient Rome
to today. As a result of a comprehensive analysis, the most pressing issues in the field of succes-
sion in civil law of Ukraine were outlined, which require their gradual and balanced solution
by consolidating the efforts of representatives of the doctrine and practice in order to unify,
update, and as a result — qualitatively reform the legal regulation of the institution of hereditary
legal succession in Ukraine in the context of the positive experience of other states and its
gradual testing at the national level.

Keywords: succession law, singular succession, testator, testamentary gift, civil law.

INTRODUCTION

Civil legal succession, as the transfer of rights and obligations from one person to
another, occurs in the obligation and property law relations. A special type of civil
legal succession is hereditary legal succession, which involves the transfer of sub-
jective civil rights and obligations from a deceased person to another person, or to
persons on the basis of the legal provisions on succession. The institution of inheri-
tance ensures the transfer of the rights and duties of a deceased citizen, or who is
declared dead in the manner prescribed by law, due to an unknown absence, to other
persons specified by law [1]. The complexity of the institution of inheritance succes-
L ]
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sion, connected with the transfer of property, as well as the rights and obligations of
the legal successor to the legal successor in the actual and legal preservation of legal
relations that existed under the legal successor, determines the multitude of theoreti-
cal approaches to determine its legal nature.

Thus, at present, the concept of the universal hereditary legal succession remains
dominant (B.B. Cherepakhin [1], V.I. Serebrovsky [2], B.S. Antimonov [3], etc.). Its
main provisions boil down to the fact that the hereditary mass is an inseparable unity
of the rights and obligations of the testator and passes to one or more heirs as a whole
without first transferring them as an intermediate stage to any person, i.e. directly [4-7].

Thus, its supporters conclude that not every transfer of subjective civil rights and
obligations after the death of the legal successor should be considered as a hereditary
legal succession. The historical and legal prerequisite for the formation of the concept
of universal succession was the emergence of a new social organism, the head of which
was the master of his wife and children, as well as a certain number of slaves, possess-
ing, by virtue of Roman paternal authority, the right to control the life and death of all
his subordinates (“pater familias”). This approach stemmed from the entire system of
the Roman family as a closed socio-economic cell with a highly developed cult of
ancestors and a family hearth [8]. The person who was intended to inherit by testament,
became not just the owner of the family property, but also the testator's successor in
terms of the sacred legal status in the family. Since the latter was “pater familias”, after
his death, his heir took this place, assuming the obligation to make sacrifices and extend
hospitality, to patronize those who were under protection, the cult of the dead and blood
vengeance, housekeeping. The specified succession has the personal legal status of the
testator, the essence of which was reduced to the idea of inheritance as a legal fiction
in the posthumous extension of power [9].

Hereditary legal succession has a number of distinctive features, namely: a) the
basis of the transition is a complex set of facts, stipulated by the provisions of the suc-
cession law; b) transitional rights and obligations form a certain unity called the he-
reditary mass; ¢) the person acquiring the rights and obligations (heir) is the direct
general (universal), but not partial (singular) legal successor of the deceased citizen
[10]. As previously noted, the subject of universal legal succession is the entire set of
rights and obligations of the legal successor, passing to its legal successor (legal suc-
cessors). Thus, upon inheriting, the property of the testator is transferred to the heirs as
a single whole, including proprietary rights and obligations, as well as personal (non-
proprietary) rights associated with it [6; 11].

1. MATERIALS AND METHODS

To achieve this purpose, the paper applies the laws and categories of dialectics (the
unity of historical and logical, abstract and concrete, general and special, single and
unique) and Aristotelian techniques (analysis and synthesis, induction and deduc-
@
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tion). The general methodological basis of the article was the dialectical method of
cognition, which allows to analyse the research subject from different angles, but in
unity with other legal phenomena, as well as with consideration of law enforcement
practices.

In addition, the research process employs a set of approaches and methods of sci-
entific cognition: multifactorial and contextual approaches, a systemic and structural
method, a method of legal modelling, a dogmatic method, a comparative law method,
a historical-law method, a systematic interpretation method, and legal and technical
methods. Furthermore, means of hermeneutics were used, as the comparison always
deals with other cultures, traditions, orders, texts, and without revealing their contents,
their understanding also remains excluded.

Multifactorial and contextual approaches enabled the consideration of the socio-
cultural context of the formation and functioning of the institution of hereditary legal
succession in the countries of the continental legal system and in Ukraine, its relation-
ship with social, cultural and spiritual factors; the systemic and structural method en-
sured the consideration of the concepts of hereditary legal succession as relatively in-
dependent, sophisticated systems; the method of legal modelling allowed to recreate
the structure of the mechanism of the functional effect of inheritance law on the basis
of a statutory structure (legal regulation model) and a theoretical structure (model cre-
ated by the power of abstraction); the dogmatic method allowed to determine the basic
constructions of hereditary legal succession in the doctrine of foreign and domestic
succession law, to identify their variety in the form of legal categories and legal models;
comparative law method conditioned the search for similarities and differences, com-
mon, special and unique in the institute of hereditary legal succession in different legal
systems; the historical-law method facilitated the identification of the prerequisites for
the formation of the basic concepts of hereditary legal succession in foreign countries
and in Ukraine; the systematic interpretation method and legal and technical method
provided the opportunity to determine the true will of the legislator in the field of
regulation and practical implementation of the analysed institution.

The use of the specified methods and theoretical and applied techniques facilitated
the identification of the peculiarities of the formation of the institution of hereditary
legal succession in the historical and theoretical aspect, the issues of its formation,
development and reform, the formation of models and concepts of hereditary legal
succession in modern Ukraine and the peculiarities of introducing the doctrine of he-
reditary legal succession of foreign countries into domestic civil law in the context of
its improvement in the context of European integration of our state and transposition
of legal provisions.

The empirical basis of the research performed within the scope of the article was
composed of laws and other statutory acts of the countries of the continental system of
law and Ukraine, judicial practice, revealing the problematics of implementing legal
regulation of the research subject.
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2. RESULTS AND DISCUSSION

The universal nature of the hereditary legal succession in classical Roman law,
which held the heir unlimitedly liable for the testator’s debts, was based on the mys-
tical idea that the legal identity of the deceased was embodied in the inheritance. At
the same time, a distinctive feature of the hereditary legal succession is a one-time
transfer (in a single act) to the legal successor of all rights and obligations that are
part of the property of the predecessor. Thus, a characteristic feature of the heredi-
tary legal succession is that the universal heir is the direct successor of the testator's
property: the inheritance passes from the deceased to the heir not only immediately
and simultaneously, but also directly from the testator [12].

It can be stated that universal legal succession in the succession law is fundamental,
formed back in the law of Ancient Rome. Nevertheless, we shall point that the transfer
of the entire set of rights and obligations of the testator to the heir is a general rule from
which there are many exceptions (inheritance of certain objects of intellectual prop-
erty, inheritance of an interest (share) in an entrepreneurial partnership, inheritance of
securities, etc.). However, the legal nature of these exceptions, according to supporters
of the concept of universality of hereditary legal succession, does not allow to attribute
the succession of separate rights of the deceased to the hereditary legal succession,
considering them not as hereditary, but as other legal relationships — legally binding.
A typical example of this is the inheritance of testamentary deposit in a financial insti-
tution [13].

Thus, as per V.I. Serebrovsky's opinion, upon inheriting deposits in banking insti-
tutions, there is a contract in favour of a third party, and not a testamentary disposition,
therefore there is no hereditary legal succession [2].

It is interesting that O.S. Toffe considers these laws, supposedly inherent to succes-
sion, to be “specific methods or means of legal regulation that... condition direct and
universal legal succession, which are understood to be the requirement of constructing
inheritance as a universal and immediate succession, and interpret rules of the succes-
sion law in this regard" [11].

Universal legal succession is recognized as the main form of hereditary succession
in the civil legislation of France [14], Japan [15] and other countries of the continental
legal system [16]. A sign of the universality of hereditary legal succession found its
reflection in foreign legal systems. Thus, in paragraph 1922 of Book 5 (Succession
Law) of the German Civil Code of 1896, it is stated that after the death of a person, the
inheritance passes to the heirs as a single whole [17].

With that, civilists that support the outlined concept of hereditary legal succession
indicate that singular succession as a legal construct inherent in the civil law of Ukraine,
in particular in legally binding obligations (assignment of debt, transfer of the right of
claim) — does not occur in hereditary legal relations due to their polarity. When point-
ing out that, in the event of the death of their owner, the rights and obligations to certain
civil law objects subordinate to the special legal regime are transferred to other persons,
@
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one should speak not about the occurrence of hereditary legal relations, but about
other legally binding and proprietary relations regulated by corresponding provisions
of civil legislation.

At the same time, the specified opinion is far from being the only one in the science
of civil law. A proponent of a different scientific theory is, in particular, P.S. Nikityuk,
who noted that legal succession in separate rights (a singular one) is not a distinctive
feature of exclusively binding legal relations. A singular legal succession is also in-
cluded in the subject of regulation of succession law and determines the occurrence of
hereditary legal relations. This conclusion of P. S. Nikityuk is based on the fact that
upon universal legal succession, as upon singular, the heir acquires an independent
proprietary right of succession. It is noteworthy that in Roman private law the singular
succession, along with universal, was also considered a form of the same phenomenon —
succession, and was part of the system of succession law [18-24].

Singular legal succession gained a foothold in the succession law of Ancient Rome
due to implementation of such a legal structure as hereditas testamentaria, which was
conditioned by the strengthening of legal succession elements in the proprietary status
of the testator [12], as well as the weakening of the family-securing function of succes-
sion law [25].

Thus, in particular, the structure of the Civil Code of Ukraine, Book 6 "Succession
Law", indicates the expansion of freedom of will, which entails a reduction in the rights
of heirs (with the exception of persons entitled to a mandatory share in inheritance)
who are the testator's family members. Furthermore, the appearance of the regulation
in the Civil Code of Ukraine (Article 1223), according to which, the right to inherit
belongs to the persons indicated in the testament, and only if there is no testament — to
the heirs by law (persons who were in a relationship with the testator during his lifetime
or were conceived during the life of the testator, but born after their death), indicates
that the will of the testator is of paramount importance in succession, and not family
relations’.

The foregoing allows us to talk about the absence of a tendency to strengthen the
family in the institution of succession, which was characteristic of the succession law
of the USSR period and is not a fundamental factor at the present time. This conclusion
is justified by the fact that the purpose of succession is not to ensure the interests of the
close relatives of the testator, as V.I. Serebrovsky points out [2], but, in the author’s
opinion, to transfer property or property rights, the preservation of civil-law relations,
which the testator was a party to, with third parties, ensuring their stability in general.
Therefore, in our opinion, the position of N.P. Aslanian does not quite correspond to
the realities of legal and socio-economic life, in stating that the exclusion of the idea
of strengthening the family, strengthening family and kinship ties from the succession

! Civil Code of Ukraine: Law of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/
laws/show/435-15
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law will complicate the justification of the existence of the very institution of inherit-
ance in our society [25]. Thus, the succession law of Ukraine has its own objectives,
which are not always aimed at strengthening family ties, although the existence of a
family principle in it is not debatable [26].

Thus, the position of R.R. Weber, that the function material support of disabled
family members in succession law has lost its significance and is not its most distinctive
feature, being inherent in social security law related to public law, appears to be justi-
fied [27].

Granting a person the right to draw a will in favour of persons not included in the
circle of heirs by law, as well as a possible reduction in the size of the mandatory share
in inheritance (Article 1241 of the Civil Code of Ukraine)!, a special legal regime of
sucession of certain types of property and proprietary rights, allow to point at the shift
of emphasis in the methodology of building the science of civil law in matters of he-
reditary legal succession. Namely, this refers to restriction of the role of the family
support function in the succession law and the development of the concept of singular
legal succession in the succession law. Thus, an analysis of the current legislation of
Ukraine displayed that it largely borrowed the legal models of the researched institution
that were developed back in the era of Ancient Rome, implementing them in the na-
tional legal system.

Considering the issues of hereditary legal succession, P.S. Nikityuk concludes
that the authors of the concept of universality of hereditary legal succession do not
derive its main provisions the material basis of the succession law, and do not connect
them with the economic nature of succession, personal or other property of citizens,
with social purpose of succession in a socialist society, raising the question of
whether the requirements of universality of hereditary legal succession correspond
to the family nature of succession law, to the objective of securing the proprietary
interests of the family, and finally, to the promotion of the family in carrying out its
social functions [13].

Universality, immediacy, and other “properties” of hereditary legal succession
derived from these two theses are presented, in fact, in the form of self-evident certain
invariable principles inherent in any hereditary legal succession [28—31]. These postu-
lates are submitted as the indisputable and self-evident basis of the substantive institu-
tion of succession and the procedure for registration of the right to inheritance [13].

Defending the position of the singular legal succession in the succession law, it
should be noted that the current legislation of Ukraine, in particular, the succession law,
provides examples far from solitary as to the allocation of individual objects of succes-
sion law from the general rules on succession. Such is, in particular, the inheritance of
a share in a farm (agriculture) by members of the corresponding economy [32].

! Civil Code of Ukraine: Law of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/
laws/show/435-15
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Nevertheless, the above, as well as other cases of inconsistency of succession with
the idea of universality (inheritance in copyright, inheritance of securities, inheritance
of a contribution to a financial institution, an obligatory share in inheritance, etc.) are
described in the science of civil law as an exception to the general rule on the universal-
ity of hereditary legal succession, as well as cases not characteristic of the succession
law in general [2]. However, if we assume that this approach is correct, it is quite advis-
able to classify such objects of succession law in order to determine their legal regime
on the one hand, and assign them to the provisions of obligation, property or succession
law on the other hand.

If we adhere to the position of supporters of the concept of universality of he-
reditary legal succession, then we will inevitably come to the conclusion that the legal
status of the specified objects is determined by the regulations of property law or the
regulations of law of obligations, but not in any way by the succession law. With that,
the transfer of rights to securities, as well as objects of intellectual property to third
parties after the death of their owner is governed exclusively by the rules of property
law. However, such conclusion is highly debatable, as proprietary relations determine
the statics of civil relations, while the transfer of rights to securities is an indicator of
the dynamics of civil-law relations. The regulation of specified objects by the provi-
sions of law of obligation, however, indicates that securities can be a form of fixing
obligations between the parties, which, in turn, is also incorrect, as the contract cannot
be an object of civil law.

The above allows us to conclude that the legal succession of certain objects of
civil law (securities, contributions to a financial institution, etc.) is either not subject to
civil law regulation at all, or confirms that the singular nature of inheritance of civil law
objects is inherent in the succession law.

Justifying the stated position, it should be noted that the scope and specific legal
regime of these objects of civil law is such that it is possible to speak not so much about
the exclusion of their rules of universality of hereditary legal succession, but about the
principle of hereditary legal succession inherent not only to universality, but also to
singularity in hereditary legal succession. In addition, the very fact of existence of the
established procedure for the inheritance of a number of succession law objects that are
subjected to a special legal regime, allows us to imply not an exception to the rules, as
it assumes an unsystematic, one-time nature, but a part of the inheritance rule itself.

Upon consideration of the order of succession by testament, in our opinion, it should
be pointed out that succession, contrary to the opinion of V.I. Serebrovsky [2], is not
characterized by the principle of universality as a whole. This conclusion of the author
follows from the analysis of the provisions of civil legislation of Ukraine.

Thus, in accordance with Articles 1235-1236 of the Civil Code of Ukraine, the
testator has the right to independently appoint one or more persons as their heirs, regard-
less of the existence of family, kinship or other relations between them. Furthermore,
the testator may, without indicating reasons, deprive any person from the number of
L ]
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heirs by law of the right to inherit. The testator has the right to cover the will with the
rights and obligations that belong to him at the time the will is being drawn up, as well
as those rights and obligations that may belong to them in the future. Moreover, the
testator has the right to draw up a will regarding the entire inheritance or part thereof.

In addition, in accordance with Articles 1237-1239 of the Civil Code of Ukraine,
the testator has the right to establish a testamentary refusal to the legatee regarding the
proprietary right or property that is or is not part of the inheritance transferred to the
property, or by other proprietary right. Thus, upon inheriting by testament, the principle
of unity of the hereditary mass and universality of the hereditary legal succession can-
not be observed, as in this case the testator independently determines the amount of the
hereditary mass transferred in the order of hereditary legal succession to a certain heir.

Upon conducting a comparative analysis of two concepts of hereditary legal suc-
cession, it should be noted that the most consistent understanding of the principle of
universality of hereditary legal succession corresponds to the unlimited liability of heirs
for the testator's debts [13; 33]. Nevertheless, the responsibility of the heirs is not an
indispensable attribute of the universal legal succession, since the volume of this re-
sponsibility is directly proportional to the volume of the hereditary mass transferred to
a particular person. The indicated conclusion is also reached by one of the founders of
the concept of universality of hereditary legal succession, B.B. Cherepakhin, who
claimed that the heir who accepted the inheritance is liable for the testator's debts
within the actual cost of the inheritable property transferred to them [7].

The limitation of liability for the testator’s debts was also recognized by V.N.
Nikolsky as a derogation from the principle of universality of hereditary legal succes-
sion [34-35]. The considered provisions of the concept of universality and the singular-
ity of hereditary legal succession, in their turn, indicate that the succession law is
characterized by a singular nature.

Proceeding from the foregoing, it seems rather prudent to generalize the concep-
tual provisions in the context of a comprehensive analysis of doctrinal approaches and
legal regulation of the researched institution:

Hereditary legal succession, namely, the transfer of the testator's rights to the heir,
is based on the general principles of legal succession, however, it is distinguished by
its originality. Discussions on the essence of the transfer of the rights and obligations
of the testator to the heir failed to solve the multitude of issues of the theory of heredi-
tary legal succession. Many points of the theory still remain debatable, moreover — and
now you can observe a fundamentally different approach to identifying the essence and
content of hereditary legal succession.

The performed analysis of the researched institution displayed that hereditary legal
relations do not fit into the theory of legal relations and traditional views on its object,

! Civil Code of Ukraine: Law of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/
laws/show/435-15
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common in the legal literature. Moreover, the analysis of hereditary legal relations led
to a different view on the object of legal relations and on the legal relationship itself.

Two approaches to the question of the nature of hereditary legal succession were
formed in the doctrine of civil law.

According to the first one, upon inheritance, legal succession bears a universal
nature. Proponents of the second point of view note that the singular legal succession
is inherent to the succession law along with universal one.

The concept according to which the universal nature is inherent to the succession
law along with the singular one is currently the most justified, which is conditioned by
the consistent tendency of the succession law of Ukraine to expand the rights of subjects
of hereditary legal relations, the allocation of objects from the hereditary mass, which
feature a special legal regime for regulating their succession, and the tendency to
weaken the family support functions of succession law.

Hereditary legal succession is a special type of legal succession in civil law and is
characterized by the following features: a) it takes place only in the event of death of a
person; b) it is embodied in proprietary and non-proprietary rights and obligations;
¢) transitional rights and obligations are dual in nature (universal and singular); d) as a
result of the transfer of proprietary and non-proprietary rights and obligations in the
order of hereditary legal succession, the legal relationship does not stop, but continues
to exist in an amended form.

Hereditary legal relationship should not be considered solely as a relationship of
universal legal succession of the testator's rights and obligations. A singular character
is also inherent to it, along with universal legal succession.

The formation of the singular nature of hereditary legal succession, along with
universal legal succession, as one of the features of hereditary legal succession is con-
ditioned by the shift from the requirement of direct succession in the personal legal
status of inheritance characteristic of the USSR period that did not recognize the legal
and economic foundations of private property, to the requirement of direct transfer of
property that currently corresponds to the concept of private property.

Determination of singular legal succession as means of transferring inheritance
rights from the legal predecessor to the legal successor is conditioned by the following
criteria: a) the specificity of the legal regime of certain types of property included in
the estate; b) the socio-legal significance of the objects of succession law, transferred
in the manner of a singular legal succession; c¢) the volumetric nature of the hereditary
mass transferred in the order of a singular hereditary legal succession.

Universality and immediacy in inheritance is not a fundamental principle of Ukrai-
nian succession law. The variety of the legal regimes of the hereditary mass objects
serves as the justification of the necessity for further differentiation of both the prin-
ciples of succession law and individual objects of inheritance, depending on their legal
regime.
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The analysis of hereditary legal succession indicates the differentiation of the he-
reditary mass depending on the scope of the rights transferred and the specifics of the
legal regime of the transferred property, in the order of hereditary legal succession, of
the procedural order for registration of inheritance rights.

Without a doubt, a singular legal succession in succession law is typical for here-
ditas testamentaria, and upon inheritance by law, only in legally binding and proprietary
relations, the objects of which are subjected to a special legal regime (the right to a
mandatory share in inheritance — Art. 1241 of the Civil Code of Ukraine, the establish-
ment of servitude in a testament — Art. 1246 of the Civil Code of Ukraine, testament
with a condition — Art. 1242 of the Civil Code of Ukraine, testamentary refusal —
Art. 1237 of the Civil Code of Ukraine, inheritance of the right to deposit in a bank,
financial institution — Art. 1228 of the Civil Code of Ukraine)'.

On the other hand, the universal nature of hereditary legal succession is inherent,
as a rule, to succession by law, as well as in legally binding and proprietary relations,
objects of succession law, in which they are subjected to the general legal regime (in-
heritance of the right to compensation for losses, moral damage and payment of the
penalty — Art. 1230 of the Civil Code of Ukraine, inheritance of the right to receive
insurance payments, insurance compensation — Art. 1229 of the Civil Code of Ukraine,
inheritance of the land title — Art. 1225 of the Civil Code of Ukraine, the right to receive
wages, pensions, scholarships, alimony, other social benefits belonging to the testator —
Art. 1227 of the Civil Code of Ukraine, inheritance of the obligation to compensate
property damage (losses), as well as moral damage caused by the testator — Art. 1231
of the Civil Code of Ukraine).

The conducted analysis of doctrinal approaches to the researched institution and
law enforcement practices provided an opportunity to formulate the following issues
in the field of hereditary legal succession in the civil law of Ukraine, which require
gradual and balanced solution:

— the necessity of unification and legalisation of a single approach to the nature of
hereditary legal succession, the formation of a single conceptual approach with elements
of existing theories;

— the essence of the institution of hereditary legal succession and its content remains
understudied from a holistic perspective;

— the lack of a unified approach to the procedure for satisfying the claims of credi-
tors upon recognition of the inheritance by the deceased, in particular their turn, the
scope of the hereditary mass;

— the circle of heirs is determined unequally by law and by testament;

— various requirements for the form of the testament are established;

— various systems for the distribution of hereditary property exist;

! Civil Code of Ukraine: Law of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/
laws/show/435-15

145



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 3, 2019

— questions arise more frequently in the field of legal regulation of hereditary legal
succession with a foreign element;

— issues of succession of various types of inheritance objects remain unsolved;

— the variability of approaches to hereditary legal succession of corporate rights in
the context of new laws of the current legislation of Ukraine and others.

This list of issues is not exhaustive and is subject to an expanded interpretation, as
well as to be supplemented, with consideration of modern transformation of civil-law
relations. However, the solution of the outlined issues will become possible only by
consolidating the efforts of representatives of doctrine and practices in order to unify,
update, and, as a result, to qualitatively reform the legal regulation of the institution of
hereditary legal succession in Ukraine in the context of the positive experience of
other states and its gradual testing at the national level.

CONCLUSIONS

Inheritance is traditionally considered to be one of the oldest and most stable insti-
tutions in the law of any state. The regulation of inheritance by the regulations of
national substantive law is ensured by many historically established legal institu-
tions that differ in the degree of detail of regulation, the specific composition of
institutions and some other parameters at the national levels of different countries.
In the course of the research, it was found that most of the basic principles of inheri-
tance enshrined in the legislation of Ukraine and countries of continental law, were
introduced back in the times of Roman private law. However, the development of
public relations is gradually modifying the economic relations, which, in turn, af-
fects proprietary relations, the variability of which necessitates the development and
improvement of the provisions governing the transfer of rights from one person to
another, both as general rules and as provisions of succession law as special legal
regulation. In turn, the legal succession is characterized by the fact that there is a
legal dependence of the rights and obligations of its predecessor. Upon legal succes-
sion, a new entity in legal relations takes the place of the initial one, and the rights
received by it remain identical to the rights of the initial entity. This process can be
considered as a replacement in the static legal relationship of one subject by another,
and as a transition from one subject to another of all elements of a legal relation-
ship, which allows the new subject to "fit" into the legal relationship that previously
existed.

Today, two trends have formed and are operating on the territory of the state — the
singular and universal hereditary legal succession. Representatives of each approach
emphasize the prudence of choosing only one universal approach to the investigated
legal relations. The research of the main features of hereditary legal succession led to
the conclusion that these legal relations do not fit under the theory of legal relations
commonly used in legal literature and traditional views on its object, which allowed to
L ]
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state the necessity of combining the existing approaches into a single doctrinally sub-
stantiated concept of the essence of the institution of hereditary legal succession, which
will become the object of further scientific research.

It can be stated that representatives of national scientific schools have not yet formed
aunified approach to the essence of the institution of hereditary legal succession, which
characterizes its complexity and produces various issues of legal regulation related to
this phenomenon and the practice of its enforcement. So, as a result of a comprehensive
research, the main issues in the field of hereditary legal succession in civil law of Ukraine
were formulated. The above list requires its vector resolution by means of combining
scientific and practical approaches in order to qualitatively reform the legal regulation
of the institution of hereditary legal succession in Ukraine in the context of the best
practices of other states and its gradual testing at the national level.
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