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Hauionanvrozo opuguurozo ynisepcumemy
imeni Apocaasa Myapozo,

Kanguzgam mopujguvHux HayKk

YAK 3431

Hayxkogi miaxoan g0 gpopmyBanus
OKPEMHX MIJCTAB A IEPETAALY CYJOBUX PillIEHb
Bepxoruum Cyaom Ykpainu
Y KpHMIHAABHOMY MPOBaJ:KeHHI

CrarTst IpUCBSYCHA 3araJlbHOTCOPETHYHOMY aHali3y (pOpMyBaHHS OKPEMHUX ITiJCTaB JUIs
neperysity cynoBux pimenb BepxoBHum Cynom YKpaiHM y KpUMiHAIBHOMY NPOBAKEHHI.
Takwuii anaini3 31iHCHEHO 3 ypaxyBaHHSAM IIPAKTUKH €BPOIEHCHKOTO Cyay 3 TpaB JIIOAWHH Ta
Bepxosnoro Cyny Ykpainu. OcobnmBe Miclie HaJIeKHUTh BUCBITIICHHIO BIJTIOBITHUX HOPM 3a-
koHy Ykpaiun «IIpo 3abe3neueHHs mpaBa Ha CIIPABEIUIMBHUH CYI».

Knrwuoei cnoea: BucHoBku BepxosHoro Cyny YkpaiHu, HEOJHAKOBE 3aCTOCYBaHHS HOPMHU
mpaBa, MoAi0HI IPaBOBITHOCHHY, TIOI0HI CYCITITFHO HeOe3medHi IisTHHSA, TocTaHoBa Bepxos-
Horo Cyny YkpaiHu, mpakTuka €BpONEeHChKOTo Cyy 3 MpaB JIIOIUHH, Pi3HI 32 3MICTOM Cy/IOBi
pilIeHHS, CaHKIIi KPUMIHAJIBHO-ITPABOBUX HOPM, Cy/ KacaliiHOi iHCTaHIi{, YIOBHOBa)KCHNH

BepxoBroi Pagu Ykpainu 3 npas JItonuHU.

IocTaHoBKa mMpodaeMHu Ta aHAJI3
ocTaHHiX gocaixkenn. CynoBa cucrema
B Oymb-sIKiil mepikaBi 3aBKIN € 00’ €KTOM
MWJIBHOI yBaru HayKOBLIB Ta MPAKTHKIB.
He meHI akTyanbHOIO € TisUIbHICTD Hall-
BHIIOTO CYJOBOTO OpraHy, BiJl SIKOTO 3a-
JISKUTH (PYyHKIIIOHYBaHHS CYJIOBOI CHCTe-
MU Kpainu B mijomy. [lomiTika Oyab-skoi
JepXKaBy CIPSIMOBAaHA HA BCTAHOBJICHHS
IeBHOTO OajylaHcy iHTepeciB Mik 0c00010

Ta CyCIiJIbCTBOM; CY/IOBA IOJIITUKA CIPS-
MOBaHa Ha 3a0€3IEeUCHHsI I[LOTO OanaHcy
1 32JICKUTH OUTBIIOIO MIPOIO BiJl TOTO, YUT
IHTEepeCH 1 TKMM YHHOM MaroTh OyTH 3a-
xuimeHi. Came ToMy oprasizariii cyaoBoi
CUCTEMH 3aBXKJIM HaJIaBAJIOCs OHE 3 TIep-
HIOPSITHUX 3HAYCHb. 3JIHCHEHHS TPaBO-
Cy/IJIl Ta BUKOHAHHS 3aBJIaHb Cy/y 3Hau-
HOIO MIpOIO 3aJIeXkKaTh 1 Bi MisITBHOCTI
Bepxosroro Cymy.

@
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MOXITHBICTb 3BEpPHEHHS 10 BEPXOBHOT'O
CYAY 3 IPOXaHHSIM ITPO MEPENIsL CYIOBOTO
piLlIeHHsI iCTOPUYHO OOTPyHTOBAHa 1 3aTpe-
OyBaHa B Cy4acCHOMY KpHMiHaJIbHOMY IPO-
teci. Omke, 1 IOCTYITHICTh IPOLIEYP Hepe-
Iy BEPXOBHUM CYJOM NIPUHHATHX CYHO-
BUX DIlI€Hb BUSBISETHCS B CHUCTEMI
MpoLeCyalbHUX FApaHTii, CIPSIMOBAaHUX HA
3a0e31eueHHs KOXKHOMY TIpaBa Ha CIIpaBe/I-
JIMBUH Cy/1 Ta TIOBAry J0 iHIIUX NpaB i CBO-
001, rapanToBaHNX KOHCTHUTYIIIETO 1 3aK0-
HaMH YKpaiHH, a TaKOX MIXHAPOJHUMH
JIOTOBOPaMH, 3rofia Ha 000B’ SI3KOBICTb SKUX
HajgaHa BepxoBHoto Pagoro VYkpainu
(masi — BPY), 3a0e3nieueHHs €1HOCTI Cy/10-
BOT MPAKTUKU Ta BUIIPABICHHS CYJOBHUX
MIOMMJIOK. Sk ciymHo 3a3Hadae ['ostoBa
BepxoBHoro Cyny Ykpainu f. PomaHIOK,
3a €BPONEHCHKUMH NPUHIMIIAMA (DYHKITI-
OHYBaHHS CyIOBHX CHCTEM 3a0€3MeUeHHs
€ITHOCTI Cy[I0BOT IIPaKTHKK B YKpaiHi Ha-
JIEXKUTH JI0 TOBHOBaXKEHb BepxoBHOTO
Cyny Ypainu (mam — BCY) sk HaiiBHIIo-
r'O CYJIOBOTO OpPTaHy B CHCTEMIi CY/iB 3a-
ranpHOI ropucaukiii [1, c. 25]. Y kpainax
KOHTHHEHTAJIbHOI cucTeMHu npasa (Ppan-
uit, Itanii, Himeuuwnni, JIutei, Jlatsii, Yrop-
uruHi, Crnoenii, [lompi), 10 KIIFOY0BUX
[IOBHOB&)KCHb HAWBHIIIOTO CYZOBOIO Opra-
HY JIep’KaBU HAJIKHUTH (QPYHKIIiS 3a0e3re-
YeHHS €IHOCTI cyZ10Boi pakTuku. Jlo peui,
aHaji3 HoBoi penakuii [IpaBui, 3a sIKUMHU
nie Bepxosuuii cyn CIHA (mani — BC
CIIA), mo € yuaanmu 3 1 gumas 2013 p.,
JIa€ TiICTaBU CTBEPIHKYBATH, IO MisTh-
HICTh IIbOTO HAHBHIIOTO CYJOBOTO OpraHy
KpaiHHU TaKOX MEPIII 3a BCe CIPsIMOBaHA Ha
3a0e3MeYCHHsI €HOCTI CYA0BOT MPAKTUKH.
Hanpuxknan, Bianosinuo go [Ipaswuia 10
HaBE/ICHOIO JOKYMEHTA IIPUHHSTTA PilleH-
s BC CIIA npo BuTpeOyBaHHS CTIpaBU
3aJIe)KHUTh BiJ cygoBoro poscyny. llpore

BUTPEOYBaHHS CIIPABU 31HCHIOETHCS TiIb-
KU 3 BArOMHUX TPHYKMH. 30KpeMa, SIKIIO Pi-
menns anensiiaoro cyny CIIA cymepe-
YUTH PIMICHHIO HIIIOTO aNeIISAIIHOTO CYILy
CIIA 11010 TOro  BaXKJIMBOI'O MUTAHHS
[2]. 3a3naunmo, y CLLA yci hopmu nepe-
BIpPKH 3aKOHHOCTI Ta OOTPYHTOBAHOCTI BH-
POKiB, SIK MIPaBWJIO, TOAUISIFOTHCS HA JBI
TPYIH: anesiis Ta eKCTpaopIuHaApHAN
neperisi BUpokKiB [3; 4; 5]. Y cBoto uepry,
nipoBapkeHHst y BCY nopsi i3 mpoBajpKeH-
HSIM 32 HOBOSIBICHUMH 0OCTaBMHaMU 32
CBOEIO MPABOBOIO MPHUPOJIOI0 TAKOK € Pi3-
HOBHJIOM €KCTPAOPJMHAPHOTO (BUKITFOYHO-
T0) CYIOBOTO MPOBAHKCHHS 3 MEPETTISITY
CYIOBHX piIleHs [6; 7; 8].

[Ipobnemam HOPMATHBHOTO BU3HAYECH-
Hs ipaBoBoro cratycy BCY, 30kpema Bu-
CBITJICHHIO OKPEMHUX acleKTiB peanizamil
BCY cBoiX MOBHOBaXECHB IIOJI0 MEPEIIIs-
Iy CYIOBHX PIMICHB, MIPUCBIUCHI Tpalli
B. bpuniesa, B. T'oponosenka, FO. I'po-
meBoro, A. Jlyskancekoro, Jl. JIycnienuka,
O. Konrynosoi, B. Komaposa, O. Kpusko,
B. Mansapenko, . Hazaposa, B. Hopa,
b. ITowBu, 5. Pomantoka, M. PyneHka,
A. CeniBanoBa, B. Cepmroka, O. Tkauyxka,
A. Slpemu Ta iH. YTIM nIepenisaty CyJOBHX
pilleHb y KpuMiHalnbHUX cnpaBax BCY
OyJIO IPHUCBSYCHO JTUCEPTAIliifHE J10CIi-
moxennst O. J1. Cractoka (2012). [Ipore i Ha
et gac crafis mpoamkeHas y BCY me-
pebyBae y CTaHi MIepMaHEHTHOT 3aKOHO/IaB-
4oi TpaHchopMallii, 1o 0OyMOBITIOE TI0-
CTiliHY yBary 70 Hei 3 00Ky sIK HayKOBIIIB,
Tak 1 npakTukis. Tak, 3akonoMm «IIpo 3a-
Oe3reueHHs1 MpaBa Ha CIIPaBEIITMBUH CY»
Bix 12 motoro 2015 p. Ne 192-VIII (mami —
3akon Ne 192-VIII) BHeCeHO iCTOTHI 3MiHH
1o KIIK oo po3mupeHHst TOBHOBaKEHb
LILOTO HAMBHUILIOTO CYOBOTO OPTaHy y CUC-
TeMI Cy/IIB 3arajbHOI FOpUCIUKILT. Takum
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YUHOM, CJIi/I KOHCTaTyBaTH, 110 B YKpaiHi
BiJICYTHE Cy4acHE KOMILIEKCHE JIOCIi-
JOKCHHSI TIPaBOBOI MIPUPOJIU MiICTAB IS
nepensiay cynoBux pimens BCY y kpu-
MiHaJbHOMY MPOBA/KEHHI.
®opmyBaHHsl ijieid. Hacammepen mo-
3UTHBHO BIZIMITHMO, III0 IPUHHSATTS 3aKOHY
Ne 192-VIII no3z6asmiio Bumwmii crierjaimi-
30BaHUi cynl YKpaiHH 3 POy LUBIITb-
HUX 1 KpUMIHAJIBHUX CIIPaB MOBHOBAXKEHb
BUPILIYBaTH MTUTAHHS PO JOMYCK CIPaBH
1o mpoBapkeHHs y BCY, ski mepernkomka-
JIU peali3allii mpaBa 0coOH Ha JOCTYH J0
BCYV. Takox 3akonom Ne 192-VIII 3na4uH0
PO3IIMPEHO KOJIO MiJCTAaB IS MEePEriisiay
cynoBux piriens BCY, 110 Habpasu 3akoH-
HOi cwtu. Haramaemo, paHirme TaKiuMH ITiI-
cTaBamu Oynu: 1) HEOTHAKOBE 3aCTOCYBaH-
HS1 CYZIOM KacalliifHOT iHCTaHIIi1 OTHUX 1 THX
caMHX HOPM 3aKOHY YKpaiHU PO KpUMi-
HaJIbHY BiIMOBIIATBHICTb 1010 TOAIOHUX
CYCHUTBbHO HeOe3NeyHHuX MisiHb (KpiM TH-
TaHb PU3HAYCHHS TIOKAPAHHS, 3BUTEHESHHS
BiJ] TOKapaHHS Ta BiJl KpIMiHAIIEHOT Bi/IITO-
BiJJAJILHOCTI), 110 MOTSAIIIO YXBaJCHHS Pi3-
HUX 32 3MICTOM CY/IOBHX DIillIeHb; 2) BCTa-
HOBJICHHSI MI>KHAPOJTHOIO CY/IOBOKO YCTaHO-
BOIO, FOPUCAMKIIIS SIKOT BU3HAHA YKPAiHOTO,
MMOPyIIeHHS YKpaiHOI MiXXKHapOJTHHX
3000B’s13aHb TIPH BUPIIICHH] CIIPaBH CYIOM.
Haromicts 3akonom Ne 192-VIII ct. 445
KIIK BukIaseHo B HOBIl peakilii Ta BCTa-
HOBJICHO TaKi IificTaBu: 1) HEOJHAKOBE 3a-
CTOCYBAHHS CYIOM KacalliiHo1 iHCTaHIIii
OITHI€T 1 Ti€l camMoi HOpMHU TIpaBa, Mepe-
0adeHoi 3aKOHOM YKpaiHH PO KPUMiHAITb-
HY BIJNOBIAQIBHICTD, Y MOAIOHUX TPaBO-
BiJJHOCHHAX, 110 3yMOBUJIO yXBaJICHHS
PI3HHX 32 3MICTOM CYJIOBUX PillleHb (KpiM
MMMTaHb HEOTHAKOBOTO 3aCTOCYBAaHHS CaHK-
i KPUMIHAJTEHO-TIPABOBUX HOPM, 3BiJIb-
HEHHS BiJI KpUMIHAJILHOI Bi/IMOBIJAIEHOC-

Ti Y TIOKapaHHsi); 2) HEOJJHAKOBE 3aCTOCY-
BaHHS CYJOM KacaliiHOi iHCTaHIIii ofHieT
1 Tiel camoi HOpMH TIpaBa, rmepeadadeHol
KIIK, mo 3yMOBHIIO yXBaJeHHS Pi3HUX 32
3MICTOM CYJOBHUX pillieHb; 3) HEBiAMOBIA-
HICTB Cy/IOBOTO PIillIeHHS CYIy KacalliifHoi
IHCTaHIII1 BUCHOBKY IIOJIO 3aCTOCYBaHHS
HOpM IIpaBa, BUKJIAJCHOMY B MOCTaHOBI
BCY; 4) BcTaHOBJICHHS MI>XXHAPOJTHOIO CY-
JIOBOIO YCTaHOBOIO, IOPHCAMKLIS SIKOT BU-
3HaHa YKpaiHOW, MOPYUIEHHS YKpPaiHOIO
MDKHApOIHMX 3000B’13aHb IIPH BUPILIEHH]
crpaBu cyjoM. BoueBunp, 110 3akoHona-
BeIlb y3sIB KypC Ha PO3LIMPEHHS KoJia Iif-
CTaB /IS IepersiLy CyAoBux pimeHs BCY
SK Y KiJTbKICHOMY, TaK 1 B IKICHOMY iX BH-
Mipax. BojHouac 3ayBakuMo, 1110 HE 3a3Ha-
JIa 3MiH JIMILIE TaKa MiJicTaBa A1 NeperisiLy
cynoBux pimenb BCY, sk BcTaHOBIEHHS
MDKHapOJHOIO CYIOBOIO YCTaHOBOIO,
IOpUCAMKIIISL K0T BU3HAHA YKpaiHOIo,
NOpYWEHHS! YKpaiHOI MIKHapOJHHUX
3000B’s13aHb TIPH BUPIIIIEHHI CIIPABU CYZIOM.

OTKe, MACTaBH MEPETIAIY CYTOBUX
pimens BCY cyBopo pernaMeHTOBaHO
cT. 445 KIIK. Beranosnenwii ct. 445 KITK
MepetiK MiJCTaB ISl MEePErvisiLy CyA0BUX
pimens BCY € BU4epmHUM 1 po3IIHUpEeHO-
My TIyMaueHHIO He mijsirae. Jlam 3 me-
TOIO BUSIBIICHHS TIPOOJIEM HOPMaTHBHOTO
BU3HAYCHHS MiJICTaB I MEPErIALY CylI0-
Bux pimenp BCY mpoanamizyemo okpemi
3 HABEIEHUX ITIICTaB.

Buxiiag ocHOBHOTO MaTepiaty Ta BH-
cHoBKH. 1. [lincraBoro juis mepersiny cy-
noBux pimens BCY, mo Habpaim 3akoH-
HOI CWJIM, BIAIOBIAHO 10 1. 1 1. 1 cT. 445
KIIK y pemakmii 3akony Ne 192-VIII!
€ HEOJIHaKOBE 3aCTOCYBAaHHA CyJOM Kaca-
uiiiHoi iHCTaHWii oxtHied 1 Tiel camoi HopMHU

' Tyr i nai 3a TEKCTOM HABOJUTHCS TIOCUIIAHHS
Ha HopMu KIIK y penaxmii 3axony Ne 192-VIII.
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mpaBa, nepeadadeHol 3aKOHOM YKpaiHu
PO KPUMiHAJIBHY BiAMIOBIAAIBHICT, @ HE
HOPMHU 3aKOHY, SIK 3a3Ha4ajocs paHilie
B KIIK. Kpim Toro, Taka HOpMa mpaBa
MMOBMHHA OyTH 3aCTOCOBaHAa y MOMIOHUX
MIPaBOBIAHOCHHAX, a HE MO0 MOTIOHUX
CYCITUTPHO HeOE3MeYHHX MisHb, K OyII0
BCTAHOBIICHO Y MOTIEPEIHIN peaaKIlii Kpu-
MiHaJIBFHOTO MPOLECYaTLHOTO 3aKOHY. Bu-
HSITKHU 3 [[LOTO 3arajlbHOTO MpaBuia CTa-
HOBIIATH 32 3akoHOM Ne 192-VIII, 30kxpema,
MUTAaHHS HEOJHAKOBOTO 3aCTOCYBaHHS
CaHKI[I KPUMIHAIHHO-TIPABOBUX HOPM,
a He TIUTaHHS MPU3HAYCHHS TTOKapaHH!,
po siki Muutocst panime y KITK. ¥V 3B7s13ky
3 UM I[I0CTa€ HU3Ka Mpo0IIeM, sSIKi MaroTh
Ba)XXIIMBE TCOPETHYHE Ta TPAKTHYHE 3HA-
YeHHS, a came 1010 CITiBBIIHOLIEHHS Ta-
KHX KaTeTopiii: «kHOpMa MpaBa» Ta «KHOpMa
3aKOHY», «IIOAI0HI PaBOBIAHOCUHMUY» Ta
«IONi0OHI CyCIiIbHO HeOS3MeUHI TiSTHHSD,
«HEOJIHAKOBE 3aCTOCYBAHHS CAHKIIIH KpH-
MiHaJFHO-TIPABOBUX HOPM» Ta «IIPU3HA-
YeHHsI TToKapaHHsI». HaBeneHe Takox 3a-
JIa€ BiJIMOBIAHUI HAMPSM HAYKOBOTO TIO-
IyKy. A came, B TeOpii paBa yCTaJleHUM
€ PO3YyMIHHS HOPMH TIpaBa sIK 3aKpilyIeHO-
oy JDKepeliax Ipasa IpaBuiia 3araibHOTo
XapaxTepy, 0 BU3HAYAE CTAHIaPT HAJIEK-
HOI Y¥ JO3BOJIEHOI IIOBEIIHKHA a00 HACITII-
KM HOTO TIOPYIICHHS, €()eKTUBHA Jlisl TKO-
ro 3a0e3mneuyeThest aepxaroro [9, c. 160].
KIIK BcTanOBIIE€HO, 1110 3aKOHOM YKpaiHU
PO KPUMiHAIBHY BiJOBITANBHICT € 3a-
KOHOJIaBYi aKTH YKpaiHH, SKi BCTAHOBIIIO-
IOTh KpUMIHAIBHY BiAMOBiNadbHICTh
(Kpuminanenuii konekc Ykpainu (mani —
KK) ta 3akon Ykpainu npo KpuMiHaJbHI
npoctynkd) (1. 7 c¢t. 3). OnHak notemnep
3aK0H YKpaiHH PO KPUMIHATLHI IPOCTYTI-
KM Tak 1 He mpuitHsaTo. ToMy BiIMOBiTHO
1o ct. 3 KK 3akoHonaBcTBO YKpainu mpo

KpUMiHaJIbHY BiAMOBiJaIBbHICTh (PaKTH-
Ho craHoBUTh KK, axuil rpyHTy€eThCS Ha
KonctuTynii Ta 3aranbHOBU3HAHUX TIPUH-
[UIaxX i HOpMax MiXHApOJIHOIO IpaBa.
3aKoHU PO KPUMIHAJIBHY BiJIIOBIIaIb-
HICTb, MIPUIHSTI Mic/Is1 HAOpaHHS YUHHOC-
11 KK, BK/II04a10ThCS 10 HHOTO I1iCIIs Ha-
OpaHHS HUMU YMHHOCTI. 3JIOYMHHICTH
TISTHHS, a TAKOXK HOTO KapaHiCTh Ta iHIII
KpUMiHaJbHO-IIPABOBI HACIIKA BU3HA-
yatorbes Tinbku KK. JloxTpuna kpumi-
HaJHHOTO MpaBa IIi/1 3aKOHOM PO KPUMi-
HaJIbHY BIJIOBIIANIBHICT PO3YMI€ TUCHMO-
BUW HOPMATHUBHO-NIPAaBOBUU aKT, IO
npuiiMaeTbest BPY abo Bceykpainchkum
pedepeHayMOoM i MiCTUTB PABOBI MPHUITH-
CH, SIKi BCTAHOBITIOIOTH IT1/ICTAaBH 1 MPUH-
WA KPUMiHAJIBHOI BiJMOBIIaILHOCTI,
BH3HAYAIOTh, SIKi CYCITUIBHO HeOe3ImeuHi
TisSTHHS € 3]I0YMHAaMH, SIK1 TOKapaHHs Ha-
JIEKUTH 3aCTOCOBYBATH JI0 0Ci0, BUHHUX
y iX BYMHEHHI, ()OPMYIIOIOTh 1HII KPH-
MiHAJBHO-TIPABOBI HACIIIKH BYNHCHHS
3JI0YMHY. 3aKOHOM ITPO KPUMiHAIBHY BijI-
noBiganabHicTh HasuBacThes 1 KK B 1i1o-
MYy, 1 OKpeMi HOTro MPUINCH, BUKIAICHI
Y BUTJISIIII KpUMiHAJIBHO-ITPABOBOT HOPMU
[10, c. 10-11].

Pazom 3 THIM Harajaemo, o CyJIoM Ka-
camiiHol 1HcTaHmii BIANOBIIHO 10 II. 21
ct. 3 KIIK e Bumuii criemianizoBanuii cy
VYkpaiau 3 po3misily UMBUIBHUX 1 KpUMi-
HanpHUX cnpaB (xani — BCCY)'. Takum
YUHOM, BiAnoBiaHo m0 miam. 1 m. 1 ct. 445

! YpaxoByroun 00csr cTarTi, He OyI1eMO OKpeMO
3YNUHATHCS Ha PO3IISIII IPaBOBOT IPUPOH HisiiTb-
HOCTI CyAy KacaliifHOi iHCcTaHMii. YTiM BapTo 3a-
3HAUUTH, 1[0 HABEJCHI MUTAHHS Oy/N IpPeIMETOM
posmisany B Koncruryniitnomy Cyni Ykpainu Ta
PE3yIBTaTH TAKOTO PO3IIALY BUKJIACH] y PIIICHHIX
Bix 11 rpyanst 2003 p. Ne20-pri/2003, Big 11 rpynus
2007 p. Ne11-pri/2007 ta Big 11 6epesns 2010 p.
Ne 8-pr/2010.
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KIIK HaBeneHoo MiICTaBOIO € HEOTHAKO-
Be 3actocyBanHst BCCY ofHiei i Tiel camoi
HOpMH TipaBa, nependadeHoi KK.

[IpaBoBinHOCHHAMH BH3HAIOTBCS CyC-
MJIBbHI BITHOCHHH, BPETYJIbOBaHI IIPABOM,
YYaCHUKH SIKUX € HOCISIMU Cy0’ EKTUBHUX
mpaB Ta IpUANIHEX 000B’a3kiB. Hato-
MICTh CKJIa]] ITPABOBITHOIIICHHSI SIBJISIE CO-
000 IOPHUINYHY KOHCTPYKIIIFO, SIKa BKJIFO-
4a€ CyKYIHICTh €JICMEHTIB, HEOOXIITHUX
JUTSI HOTO BUHUKHEHHS: 00’ €KT, Cy0 €KTIB,
FOPUINIHUN 3MicT (TIpaBa i 000B’SI3KH
cy0’ekTiB), topunuaani dakr [9, c. 231—
232]. Orxe, B 3akoni Ne 192-VIII #finerscs
PO MPaBOBIJTHOCHHHU, SIKi BUHUKAIOTh,
3MIHIOIOTHCS Ta TIPUITHHSIIOTHCS HA OCHOBI
HOpM mpaBa, iependoadennx KK, ski Bcra-
HOBJIIOIOThH TIJCTaBH 1 MPUHITAITH KPHMi-
HaJIBHOI BIAIOBIZAJIBHOCTI, BU3HAYAIOTh,
SIKI CYCHIUJIBHO HEOE3IeuHi JIisIHHS € 3710-
YUHAMH, SIKi TOKAPaHHS HAJICKUTh 3aCTO-
COBYBATH JI0 OCi0, BUHHUX Y X BUNHECHHI,
(hopMyJTIOIOTS 1HIIT KPUMIHATHHO-TIPABOBI
HACJIIKW BUMHEHHS 37I04MHY. BoueBu/p,
10 TIOPIBHSHO 3 MTOTIEPEIHBOI0 PEAAKIIII0
cT. 445 KIIK, y sxiii dmutocs Jauie mpo
MoAi0HI CyCHiIbHO HEOE3MeUHI JisTHHS,
HOBa penakiis 3ragyBanoi Hopmu KIIK
BHU3HAYA€ OUTBII MHUPOKE KOIO 00CTaBUH
(y Tomy umcni i cycminbHO HeOe3neuHi
JUSTHHST ), IK1 MOXKYTh OyTH TIPEMETOM JI0-
cmikenns y BCY.

Sk BKe 3a3Ha4anoCs, aHali3 HaBeJle-
uux HopM KIIK mae 3mory giiitu BuCHO-
BKY, IO TIPEIMETOM CYAOBOTO PO3TIISATY
€ TUTaHHS PO HEOTHAKOBE 3aCTOCYBaHHS
HOpM MarepiajdbHOTO TpaBa. KirrouoBum
y UbOMY € MPEAMET CYJOBOTO PO3TIIALY.
HuM BIiAIMIOBITHO OKPECIIOIOTHCS M MEXi
CYZIOBOTO PO3IIISATy — 00CTaBUHH, 32 TKAX
OyJ10 IOCTaHOBIIEHO CY/IOBE PIIICHHS, 10
OCKapXKY€ThCSI, Ta aHAJIOT19HI 00CTaBUHH,

3a KuX OyJI0 MOCTaHOBICHO CYIOBE Pi-
IIEHHS, HaJaHe I MOPIBHAHHS. 3ayBa-
JKUMO, 1110, OKPECTIOIYN TPEIMET PO3-
sy, BCY BnpaBi BUKOPHCTOBYBATH Bijl-
TTOBIHI TIPaBOBI BUCHOBKH, STKi BUKJIaICHI
B MONEpenHiX Horo pimeHHsx. Hanpu-
knaa, BCY mix gac po3misay KpuMiHab-
HOI CIIpaBH BCTaHOBUB, IO MPEIMETOM
Neperiisily € HEOJIHAKOBE 3aCTOCYBaHHS
CYJIOM KacarliifHO1 iHCTaHIIii HOpMH 3aKOHY
Ipo KPpUMiHaIbHY BiAMOBiAAJBHICTH 32
YMHCHE BOUBCTBO IPH TIEPEBUIICHHI MEX
HeoOxigHoi o6oponu. [ani BCY 3a3nHa-
YKB, 110 NMPABOBI BUCHOBKH y I[OMY ITH-
TaHHI CyJIOM HaJaBajlWCh Yy CIpaBax
No5-12kcl14, Ne5-29kc14, No5-34xc14 ta
po3kpuB ix 3mict [11].

Takox MpoaHalizyeMo MOIMEpPETHIO
npaktuky BCY mozno 3actocyBaHHS 3a-
3Ha4eHoI mificTaBu. Y cripaBax Ne5-9kcll,
No5-29xkel1, No5-2xkc12, No5-8xcl2 crib-
HUM OyII0 Te, 0 3asBHUKH, X0 1 HaIalll
JUISl IOPIBHSIHHS @HAJIOT1YHI CY/IOBi pillleH-
HSI, OJHAK JOCIIJKEHHS 00CTaBWH, 3a
AKUX KacaliHMH Cyl NMPUNHHSAB NPOTH-
JICKHI PIIICHHS, 1aJ10 3MOT'Y JITH BUCHO-
BKY TIPO T€, 10 OOCTaBWHH, 3a SKUX OYyII0
3aCTOCOBAHO OJIHY i Ty caMy HOpMY Marte-
piaapHOTO TIpaBa, He OyJIM MOAIOHUMH IO
00CTaBUH y cIIpaBi, pillICHHS KO Ha/laBa-
sicst 1yt 3ictaBieHns [ 12]. HatomicTs He
MOXYTbh OyTH HaJaHi JJIs TIOPIBHSAHHS Pi-
IICHHS CY/Iy KacalliiiHOT IHCTaHIIIl, B IKUX
(hakTHYHI 00CTaBUHU CYCITIJIBHO HEebe3-
MIEYHUX JIisSHb MOJIOHI 32 OKPEMUMHU elie-
MEHTaMH CKJIaly 3JI0YMHY 3 00CTaBHHAMHU
JISTHHS, TIPO SIKE MIIEThCS Y PIIIeHH], 1110
MiIJIsIrae meperisy, IpoTe Taka CXOKiCTh
3a3HAUEHHX CYCITLTEHO HEOE3MEUHHX /TisTHb
MTOBHOIO MIPOIO HE YIOMIOHIOE X i3 JTisiH-
HSIM, TIPO SIKE HIEThCA B OCIIOPIOBAHOMY
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piIlIeHH], 10 HeOEe3MiACTaBHO MPU3BEIIO
JI0 pi3HOT KpUMiHAJIBHO-IIPABOBOI KBaTi-
¢bikanii [13].

OTxe, HA MATBEPAKECHHS IMiACTaBH,
nependadenoi m. 1 4. 1 ct. 445 KIIK, 3a-
SIBHUK MOX€ TIOCHJIaTHCS Ha Taki CydOBi
pilIEHHS: YXBaJH CyAOBOI MajaTH y KpH-
MiHaapHEX cripaBax BCCY; yxsamm Cymo-
BO1 MaJaTH y KPUMIHAJIBHUX CIIpaBax Ta
BilicbkoBOI1 Kosierii BCY, yxBasieHi HUM K
CyZIOM KacalliiHoi iHCTaHIIi1. 3a3HaueHui
MepeTik TAKUX CYIOBHX PillIeHb € BUUEPII-
HuM. Ilpu oMy 000B’SI3KOBUMH € TaKi
YMOBH: 32 IIUMH PILLICHHSMH, sIKi HaOpaiu
3aKOHHOI CHJIH, CIIPaBH MarOTh OyTH pO3-
IJISTHYTI TIO CYTI; Cy/IoM (CyZIaMH ) Kacalii-
HOI IHCTaHIIT y TaKWX CIIpaBax MpH Moio-
HUX NPaBOBiIHOCHHAX HEOAHAKOBO 3a-
CTOCOBAaHO OJHI i Ti cami HOpMH TIpaBa,
niepenbadeni KK.

Cri ypaxoByBarH i MO3HUILi0, BUCIIOB-
neny BCY, o nuTanHs 11010 BUSBICHHS
iACTaBU YISl [IEPErIsiy CYAO0BOIO PillleH-
Hs1, mependadeHoi . 1 4. 1 ct. 445 KIIK,
00yMOBIIFOETHCSI BUKIIFOUHO BCTAHOBJICHH-
MU CYIOM OOCTaBHHAMH, SKi 3a3HaueHi
Y CYIOBOMY DiIlIeHH1, III0 HaOpajo 3aK0H-
Hoi cuiu [ 14]. BogHowac y cripasi momo B.
BCY BiiMOBUB 3agBHUKY B TEperisii
CYIOBHUX pillEHb Yy 3B 43Ky 3 THM, IO
OCTaHHIH ocropioBas (hakTHUHI 00CTaBH-
HU CTpaBH. Y IIbOMY BHITaJIKy TPaBOBa
no3uuis BCY rpynTyBasiacs Ha Tomy, 10
(axTuuHi 00CTaBUHH CIIPaBH caMi 1o co0i
a00 B MO€THAHHI 3 FOPUAMIHOIO KBaJidi-
KaIli€l0 He MOXKYTh Oy TH IPEAMETOM Iepe-
msany [15]. Omxe, BCY He nmepernsamae
CYIOBI PiLlICHHSI, SKIIO 3asSBHUK OCIIOPIOE
(hakTHYHI 0OCTaBUHU CIIPAaBH, 30KpeMa
MUTAHHS OAO I0BEJACHOCTI BUHYBATOCTI
0c00M Ta HEBI/MOBIJTHOCTI BACHOBKIB CYIy

(hakTHIHUM 0OCTaBMHAM CITPaBH BHACIi-
JIOK HEHAJIEKHOTO, HEIIOBHOTO Ta OJIHO-
OIYHOIO AOCIIIKEHHS T0Ka3iB [16].

Taxum ynnom, BCY noBuHeH AiaTH 3a
TaKUM aJITOPUTMOM: BUPIIIYIOYH [TATAH-
HS TIPO HAsIBHICTH HABEICHOI MiICTaBH,
BCY 6epe 10 yBaru BCTaHOBIJICHI CYIOM
o0CTaBWHM, SIKI BUKJIAJIEHI B OCIIOPIOBa-
HOMY CYIOBOMY pillleHHI, [0 HaOpaso
3aKOHHOT CHJIW; TIOPIBHIOE TaKi 00CTaBH-
HU 3 00CTaBUHAMU, BUKIAJCHUMH Y I10-
PIBHIOBAaHOMY CY/IOBOMY PillIEHHI Ta po-
OWTH BUCHOBOK: € B OCIIOPIOBAHOMY 1 TT0-
PIBHIOBAaHOMY PIllICHHSX TPABOBITHOCUHU
[MOJIOHUMU YU HI.

[Ipu poMy 111/ TOIOHUMH CYCTITBHO
HeOe3MeUHUMH JTITHHSIMH HaJISKUTh PO3Y-
MITH JBa 1 OinbIne (HE MEHIIE BOX) pi3-
HUX, aJIe CXOKUX MiXK COOO CYCIUIBHO
HeOe3MeYHMX JisHHS, TOOTO TaKi, o Ma-
IOTh CITIJIbHI PUCH, O3HAKHU (CXOXi 3a
Ccy0’€KTHUM CKJIaZoM, 3a 00 €KTUBHOIO
CTOpPOHOIO0, (HOPMOFO BUHH, HACTITKAMHU
tomro). Kpim Toro, sik 3a3nagae BCY, no-
TIOHICTD CYCIUTEHO HEOC3MEUHUX TiSTHB 3a
00CSATOM Ta 3MICTOM, SIK IPABHJIO, TIOBUH-
Ha OpIEHTYBAaTH Ha OJTHAKOBE 3aCTOCYBaH-
HS ONHI€T i Tiel caMol HOPMH 3aKOHY TIPO
KpUMiHaJIbHY BiIMOBiJaJbHICTh MIOA0
TaK®uX TisHb Ta 3aM00iraTu yXBaJICHHIO
PI3HHX 3a IPABOBHMH HACIiJIKAMHU CYJI0-
BUX pillleHb. Y I[bOMY CEHCI MOAIOHICTh
CYCITITbHO HEOe3MEeYHHX MTisiHb, SKi OTpH-
MaJIi HEOJTHAKOBY KPUMiHAIBHO-IIPABOBY
OIIIHKY B MIPaBO3aCTOCYBaHHI, € (MOXe
OyTH) miACTaBOIO AJIs NEeperisiay CIpaBu
BCY [17]. Ane cnig Matu Ha yBasi, 1110
TakKa MmoiOHICTh HE MOXKE OyTH BaroMoro
Mi/ICTaBOIO [T BU3HAHHS OCIIOPEHOTO Pi-
IIICHHS HE3aKOHHUM JIUIIIE TOMY, 110 Y TT0-
PIBHIOBAaHOMY YH IIOPiBHIOBAHUX CYJIOBHX
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pilIeHHSIX OJHA ¥ Ta cama HOpMa 3aKOHY
PO KPUMIHAJIBHY BiIOBIJaTbHICTh 3a-
CTOCOBaHa iHaKIIIE.

YpaxoByrouu BUKJIaJICHE, MOYKHA JIIATH
BHCHOBKY, 10 ()aKTHYHI 0OCTaBHHU CIIpa-
BH, CYZIOBI PIIlICHHS B SIKifl MEPETIIAIAI0Th-
Csl, € CBOEPITHUM KPHUTEPIEM OIIHKH TIpa-
BHJILHOCTI FOPUIUYHOI KBaTidikaiii, 1o
JOCHIKYETBCSI B KOHTEKCT MUTaHHS PO
TE, YM MaJlo Miclle HEOHAKOBE 3aCTOCY-
BaHHSI CyJIOM KacaIllifHO1 iHCTaHIIIT HOPM
MarepiaabHOTO mpasa. [liATBEepIKYIOTH
110 Te3y HacTymHi npukinaau. Tak, y cipa-
Bi oo K. BCY BuCIOBHB CBOIO IPaBOBY
MO3HILII0 HE TUIBKH 3 YpaxyBaHHSM HOPM
3aranpHoi Ta OcobnuBoi yactun KK, ix
I'PYHTOBHOT'O, Y TOMY YHCJII HayKOBOTO
aHauizy, a ¥ i3 ypaxyBaHHIM ycix oOcra-
BuH yuuHeHoro K. 3nounny [18]. Takuii
caMo MiAXix IPOCTEXKYEThCS 1 B POIVISLIL
THIIMX KPUMiHAJIBHUX CTIpaB, B sikux BCY
BUCJIOBHB IIPABOBY IMMO3HMIIIIO 3 BiMOBII-
HUX NHATaHb 3aCTOCYBaHHsS HOPM MaTepi-
anpHOTO TIpaBa. CIif MigKPEeCHIuTH, 10
HaBEACHUH ITi/IXi] HE CyNIepeYUTh KOHLIETI-
uii mpaBoBoro crarycy BCVY sk cyny npa-
Ba, a HE cyy (PaKTiB. AJKe BHCHOBOK TPO
HEOJHAKOBE 3aCTOCYBaHHS Ti€i 4n 1HIIOT
HOPMHM MaTepiajbHOTO MpaBa € pe3ysbTa-
TOM CYZIOBOTO JIOCIIIKEHHSI, SIKE 3 OIVISLY
Ha METY JI0 IEBHOI MipH 3000B’s13y€ poOH-
TH 1€l BUCHOBOK 13 BpaxyBaHHSM KOH-
KpeTHHX oOcTaBuH. Tum Oinbire, cama
IiJICTaBa Meperisy CKOHCTpYHOBaHA Ta-
KUM YMHOM, L0 JOCIIIKY€ThCSI HEOIHA-
KOBE 3aCTOCYBaHHSI HOPMH MaTepialibHOTO
paBa 010 NMOAIOHUX CYCHIIBHO HeOe3-
[IEYHUX TiSHb.

Oj1HaK, HE € MOIOHUMHU CYCIIIBHO He-
Oe3MeyHi TisTHHSI, SKIO, HAMPUKIIAI, Y Of-
HOMY BHUTIAJIKy MIX CITIBy4YaCHUKaMH Majia
Micie monepeaHs 3MOBa Ha BUMHEHHS

YMHCHOTO BOMBCTBA MOTEPIILIOTO, a B iH-
HIOMY BHIAJIKy TaKoi 3MOBH He OyIo, 1 aii
0CO0H II0/I0 1TO30aBJICHHS KUTTS MOTEP-
IJIOTO MaJli XapaKTep eKCLEeCy BUKOHAB-
1181, OCKIJILKH BUXOIHMIIH 32 MEX1 JJOMOBJIE-
HOCTI 3 HIIIM CITiBy4aCHHKOM Ta HE OXOTII-
JIFOBAJTUCS HOTO YMHCIIOM.

HeonnakoBe 3acToCyBaHHSI OTHHX 1 THX
caMHX HOpM TipaBa, mepeadadernx KK, —
1Ie pi3He, BiIMIHHE, HECXOKE TITYMAICHHS,
PO3YMiHHS TOYHOTO 3MicTy (CyTi) HOpMHU
KpUMiHanbHOTO 3aKkony [19]. Heoqnakose
3aCTOCYBaHHS OJHUX 1 THX CAMHX HOPM
npaBa, nependadennx KK, momsrae, 30-
Kpema: y pi3HOMY TIIyMa4deHHi CynoM (cy-
JlaMH1) KacarliifHol iHCTaHIlii 3MiCTy 1 CyT-
HOCTI HOpMU TpaBa, ependadenoi KK, mo
MPU3BEJIO 70 PI3HUX BUCHOBKIB MPO KBa-
migikamio cycrniibHO HeOe3MeUyHOro Ai-
SIHHSI, TIPO HASIBHICTB Y BiJICYTHICTh CKJIa-
Iy 3JI04HHY TOLIO; y PI3HOMY 3aCTOCYBaH-
Hi TpaBUJl KOHKYpPEHIIiI HOpM TIpaBa,
nependadennx KK mpu BupimenHi komiziit
MK HUMH 3 ypaxyBaHHSIM IOpUANYHOT
CHJIH X HOPM, & TaKOX 1X Jii y gaci, mpo-
CTOpI Ta 32 KOJIOM 0Ci0, TOOTO pi3HE He3a-
CTOCYBAaHHSI HOPM IIpaBa, nepeadaueHux
KK, sixi mijuisrany 3acTOCyBaHHIO; Y Pi3-
HOMY BU3HA4YEHHI IPEMETa PErytOBaHHS
HOpM 1paBa, nependauennx KK, zoxpema,
3aCTOCYBaHHI Pi3HUX HOPM TpaBa sl pe-
TYJIOBaHHS OJHUX 1 THX CAMUX MPaBOBII-
HOCHH a00 TIONTUPEHHI ii HOPMH Ha T1eB-
Hi IPaBOBIJHOCHUHHU B OZHHUX BHIIAJKaX
1 He3acTOCyBaHHI 11ie1 camoi HOpMH 10
aHaJIOTNYHMUX BIAHOCHH B 1HIIWX BHIIAJI-
Kax, TOOTO pi3HE 3aCTOCYBaHHS HOPM TIpa-
Ba, nependaueHux KK, siki He mimmsaranm
3aCTOCYBaHHIO.

HeonnakoBe 3acTocyBaHHS Cy/IOM Ka-
cariiHoi iHcTaHIii oxHieT 1 Ti€i camoi Hop-
MU 1paBa, nepeadadenoi KK, y mogionux
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MIPaBOBITHOCHHAX, TIOBHHHO ITPHU3BECTH JI0
YXBaJEHHS Pi3HUX 32 3MICTOM CYIOBUX
pitiens. Sk BiIoMO, CY/IOBI pillIeHHs CyLy
KacalliifHo1 1HCTaHIlil HAOMPAIOTh 3aKOH-
HOI CHJIM 3 MOMEHTY 1X IPOTOJIOIIECHHS
(4. 4 ct. 532 KIIK). ITix yxBaseHHAM pi3-
HUX 32 3MIiCTOM CYIOBHUX DillleHb CIIi PO-
3yMITH HEOJHAKOBI 3a MPAaBOBUMH BUCHO-
BKaMH PillICHHs Cy/ly KacauiiHoi iHCTaHMii
B JIBOX 200 OiJbllie KpUMIHAJIBHUX CIIpa-
Bax, PEJIMETOM PO3IVISIILY SIKUX OyJH IM0-
TiOHI TTPaBOBITHOCHHM 332 KOHKPETHO BH-
3HaYeHNMH HOpMaMH IpaBa, nepeadade-
aumu KK. Bignosigno mo ct. 372 KIIK
caMe y Pe30JIIOTUBHIN YacCTHHI yXBaJu
3a3HAYar0THCS BIIMOBIIHI BACHOBKH CY/IY.

HaBengenuM 3yMoBIIO€THCS TOTpeda
B OCMUCIICHHI TUTaHHS IPaBO3aCTOCOBHOT
nisutbHOCTI cyny. Haramaemo, mo B Teopii
[paBa yCTaJICHUM € BU3HAYCHHS 3aCTOCY-
BaHHS IpaBa SIK MPaBoBOi GOpPMHU TisiIb-
HOCTI YITOBHOB&)KCHUX CY0 €KTIB CTOCOB-
HO 3a0€e3MeveHHs] peaizalii HopM IpaBa
I10/10 KOHKPETHHUX KUTTEBUX BHUMAIKIB
[UIIXOM yXBaJICHHS 1HIUBITyalbHO-TIpa-
BOBUX pilieHb [9, ¢. 265]. Sk 3a3Ha4a€eTh-
cs 'y pierni BCY, npaBo3actocyBaHHS —
1Ie 3/IMCHIOBaHA Y MTPOIIE Y PHO-TIPOIIECY-
ATEHOMY TIOPSIKY HiSIBHICTE CYIY, sSKa
MoJIATaE B IHAWBIAyamizamii IOPUANIHAX
HOPM CTOCOBHO KOHKPETHHUX CyO’ €KTiB
1 KOHKPETHUX KUTTEBUX BUIAJIKIB B aKTi
3acTOCyBaHHs HOpM TipaBa. [IpaBo3acrto-
CYBaHHSI Ma€ MICIIe JIUIIE TOi, KOJIH HOP-
Ma IMpaBa peasbHO BTIJIEHA Y MEBHOMY
CYIOBOMY PIiIlleHHi, 2 KOHKPETHI JKUTTEBI
00CTaBHMHU OLHEHI 3 PO3MISAY came Li€l
HopMu. Buxonsuu 3 nporo BCY pobuth
BUCHOBOK, 110 OCKIJIbKH PEasibHOTO BiJI0-
OpakeHHS B OCIIOPEHOMY CYIOBOMY pi-
IIIeHH] BepCisi CTOPOHU 3aXUCTy TPO CT. 36
KK He 3Haiinuia, Tomy, SKIIO HOpMA HE

3aCTOCOBYBAJIACh, TO IOPYLIYBATH ITUTAH-
HS TIpo i1 HEOHAKOBICTH Y 3aCTOCYBaHHI
€ HeKopekTHUM [20]. Y HamoMy BUTIAAKY
YIIOBHOBAXXEHUM Cy0’€KTOM BHUCTYIIA€
BCCY, sxwuii i 9ac mpoBaKeHHS Y CYIi
KacalliiHO1 IHCTaHIIi{ pealtizye HOPMH Tpa-
Ba, nependadeHi KK momo koHKpeTHUX
JKUTTEBUX BHITIAJIKIB IIJISIXOM TTOCTaHOB-
JICHHS 1HIWBITyalbHO-TIPABOBUX PIllIEHb
y dbopMi yXBall.

YV cBOIO uepry, mpaBUWIBHICTh 3aCTOCY-
BaHHs HOpMHU mnpaBa, nependayeHoi KK
(xBamidikarist 3104MHY), MOJSATAE B TOU-
HOCTI (a/IeKBaTHOCTIi) pO3yMiHHS (BH3HA-
YEHHS, TIYMa4eHHs) 3MICTy KOHKPETHOT
KpUMiHAJIBHO-TIPABOBOT HOPMH, TIHCHOCTI
(00’exTUBHOCTI) (PaKTUIHUX OOCTABUH
MIEBHOTO CYCIUILHO HEOE3MEUHOTO JIiSTHHS
Ta BCTAHOBJICHHI i1 BU3HAYEHH] CIIIBBIIHO-
HICHHS MK (PaKTHYHHMHU O3HAKAMHU CYyC-
MUTBHO HEOE3MEeTHOTO JiSTHHS Ta O3HAKaMHU
CKJIa/ly 3JI0YHHY, ITepe10adeHnMU KprUMi-
HaJBHO-NIPaBoBOO0 HOpMOK0. BCY Takox
y CBOIX DILIEHHSX MMOCIIIOBHO HiATBEp-
JUKY€E MIPaBOBY MO3MIIIIO, IO MPaBUIbHE
3aCTOCYBaHHsI HOPMH 3aKOHY Iiependadae
BCTAHOBIICHHSI 1 FOPUIUIHE 3aKPITICHHS
TOYHOI BIAMOBITHOCTI MiK O3HAKAMHU BYM-
HEHOTO JiSIHHS 1 03HAKaMH CKJIaJy 3J10-
YHHY, TepeadadyeHoro KpuMiHaIbHO-TIpa-
BOBOIO HOpMOIO [21].

Kpim toro BCYVY 3a3nagae, 1o y cyno-
BHX PIIICHHSX, Ha SKi 3p00JICHO IMOCHIaH-
HS K Ha TIATBEP/HKCHHS HEOJIHAKOBOTO
3aCTOCYBaHHS OJHMX 1 THX CAMHX HOPM
3aKOHY MPO KPUMiHAIbHY BiJNOBiaIb-
HICTh, (PaKTHYHI 0OCTaBUHH KOXHOTO 13
CYCHUTbHO HEOE3MEYHUX /TiSTHB 32 OKPEMU-
MH O3HaKaMH{ CXOKi Ha JisTHHS, IHKPHAMIi-
HOBaHe 0c00i. Lls cxoxicTh nemo mpo-
CTEXKYETBCS, 30KpeMa, B 00’ €KTI MOCsTaH-
Hsl, 00’ €EKTUBHII CTOPOHI CBOTO BHUSBY,
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rpote 3a GOPMOIO BUHH BOHH PI3HATHCS —
HEMpPSIMANA YMHCEIl i caMe TOMY YHEMOX-
JIMBITIOIOTH OJTHAKOBE IPaB03aCTOCYBaHHS
OIIHMX 1 TUX CaMHUX HOPM MarepiaibHOrO
3aKkony [14].

Crig MaTi Ha yBa3i, 0 TOCTAaHOBIICH-
HS KacalliiHOIO 1HCTAHINIEI0 YXBAJIX PO
CKaCyBaHHsI PilIEHHS CYHIiB HUXYHUX 1H-
CTaHIIIH 1 MPU3HAUYEHHS HOBOTO CYJI0BOTO
PO3TIISly HE O3HAYA€ PO3IIISANY KPUMIi-
HaJBHOI CIIPaBH I10 CYTi, @ TOMY BiAIOBiI-
Hi YXBaJIK HE MOXYTb OYTH MPEIMETOM
MepernsiAy B MOPAJKY, mependadeHoMy
1. 33 KIIK, Ha HEX He MOXe 311 CHIOBa-
TUCSI IOCUJIAHHS K Ha IMATBEPIKCHHS
IMiICTaBH, BCTaHOBIEHOT 1. 1 u. 1 ctT. 445
KIIK. Sk 3a3nadaerbcst B pimenai BCY,
«TIOCHJIAaHHS B 3a5Bi Ha PIIICHHS Kacarlii-
HOTO Cy/y He MOXKe OyTH BU3HAHO K MTPH-
KJIaJ1 JUIsl TIOPIBHSIHHS, OCKIUIBKH 32 CBOIM
FOPUIUYHUM 3HAUCHHSIM 1€ PIllICHHS HE
€ TaKHhM, 1110 MICTUTh MPABOBI BUCHOBKH
10710 TTPABO3aCTOCYBAaHHS, BOHO € TIPO-
MIDKHUM, a HE OCTaTOYHMM, SIKE€ HE MICTUTD
BHCHOBKIB ITPO MTPAaBUJIbHE YU HETPABUIIb-
HE 3aCTOCYBaHHS HOPMH 3aKOHY PO HE00-
xinHy obopony (ct. 36 KK). Inmni nagani
JUTS TIOPIBHSHHS CY/IOBI PILIICHHS TAKOXK HE
MOXYThb OyTH BU3HAHI K TMPUKIAL IS
MOPIBHAHHS, OCKUTBKH B IIUX PIIICHHAX
CY/l KacalliiiHoi iHCTaHIIii He 3HAMNIIIOB TIi/I-
ctaB ais 3actocyBanHsa cT. 36 KK, no
TOTO K aHaJI30BaH1 YXBaJH Cy/1y Kacalliii-
HOI 1HCTaHIII1 MPUWHATI HUM HE MO0 TT0-
IiIOHWX CYyCHINBbHO HEOE3NMEYHUX MiSTHB»
[20]. Kpim iHmI0TO, HABEIEHNH BUCHOBOK
BCY cnonykae 10 HayKOBHX po3poOOK
110710 Kiacuikarii pilieHs Cyjry Kacaliii-
HOT 1HCTaHIIIi Ha OCTaTOYHI Ta MPOMIXKHI.

He Moxe OyTm mimcTaBoro JJIs mepe-
iy BCY cynoBux pimens, mo Habpamu
3aKOHHOI CHJIH, HEOJHAKOBE 3aCTOCYBaHHS

CY/IOM KacalliiHOi 1HCTaHIIii OJHUX 1 TUX
caMHuX HOpM TpaBa, nepeadadeHux KK
00 MOAIOHUX MPaBOBIIHOCHH, IO
CIIPUIMHIIIO YXBaJIeHHS PI3HHUX 3a 3Mic-
TOM CY/IOBUX PIllIeHb, SKIIO Y 3asABi TIPO
Meperis] Cyl0BOTO pIillleHHS 3 IiJICTaB,
nependavenux m. 1 4. 1 ct. 445 KIIK,
WJIeThCSl IPO MUTAHHSA HEOAHAKOBOTO 3a-
CTOCYBaHHS CaHKIIIil KpUMIHAJILHO-TIPaBO-
BHUX HOPM, 3BITLHEHHS BiJ KpUMiHATHHOL
Bi/ITIOBIAaIbHOCTI UM MTOKapaHHs. AJDKe 11
MUTaHHS 3aBKIM MalOTh 1HAUBITyaIbHUN
XapakTep, OCKUILKH TIOB’s13aHi 3 KOHKPET-
HOIO0 0C00010, HEOOXITHICTIO BpaxyBaHHs
OOTSDKYIOUMX YW TIOM SIKITYIOUMX TTOKa-
paHHs 00CTaBUH TOIIIO.

[Ipore, sik BxKe 3a3HauYaIOCs, Ha Bij-
MiHYy BiJ MOmepeaHboi peaakiii 3a3Haqe-
Hoi Hopmu KIIK, B sikiii finutocst mpo npu-
3HAUCHHS MIOKapaHHs, B OHOBIICHIN CTATTI
BUHSTKH CTaHOBIATH CaMe MUTAHHS He-
OJTHAKOBOTO 3aCTOCYBAaHHS CaHKIIIH KpH-
MiHaJTBHO-TIPaBOBHX HOpM. [1i caHKITiErO
B Teopii mpaBa NPUWHATO PO3YMITH elie-
MEHT HOPMHU IpaBa, 10 BCTAHOBJIIOE He-
BUT'1JIHI HACJIIZIKK HA BUIIQIOK TIOPYIICHHS
TpaBWiIa, BUBHAYCHOTO B AUCIIO3HIIII. 3a-
JISKHO BiJI XapaKTepy HeTaTUBHHUX HACIi/I-
KiB, 1[0 HACTAIOTh 32 MIOPYIICHHS [TPaBHUIIa,
BH3HAYEHOTO B JIUCIIO3UIiT, BUIIISIOTH
TaKi CaHKIIII: a) MPaBOBiJHOBHI 3aXO/H,
M0 CIIPSIMOBaHI Ha BiTHOBJICHHS ITOpYIIIe-
HUX TIpaB i 3aKOHHUX 1HTEPECiB, BUKOHAH-
HS1 HEBUKOHAHHX 200 HEHAJIC)KHUM YUHOM
BHKOHAaHHUX 00OB’s3KiB, IIOBEPHEHHS 10
MIEPBICHOTO CTaHy; 0) 3aX0/1 FOPUIUUHOT
BIJIITOBIJAILHOCTI, 11O 03HAYAIOThH JOIAT-
KOB1 BTPaTH 0COOMCTOT0, OPTaHi3aIiiHOTO
ab0 MaifHOBOTO XapakTepy, sIKi HaCTaIOTh
YHACJIJIOK MpaBomopynieHHs (mrtpad,
KOH(icKallis, T030aBICHHS BOJIi TOIIO);
B) 3aXOJIM MPUITMHCHHS MPABONOPYIIECHb,
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SIKMMHU € BUJIYy4YEeHHS 3a00pOHEHUX IMpea-
METiB, 3aTpUMaHHS MPAaBONOPYIIHUKA,
apewT MaifHa Ta iH. 3a ceporo BUKOpHC-
TaHHS CaHKIII MOXYTbh OyTH KpUMIiHAJIb-
HO-IIPaBOBMMHU (11030aBJICHHS BOJI, BU-
nmpaBHiI poOoTH, mTpad, KoHDICKAIIis).
IOpuanyna BiAIOBI T BHICTE — II€ TIEpE/I-
OadeHi CaHKLISIMU HOPM IIpaBa HECIIPHUST-
JIMB1 HACIIAKKA OCOOMCTOr0, MaiiHOBOI'O UYH
OpTraHi3allifHOrO XapakTepy, SKUX 3a3Hae
ocoba 3a BUMHEHE MPABOTIOPYIICHHS [9,
c. 168-169, 255]. Bigmosimmo mo ct. 50 KK
MIOKapaHHA € 3aX0J0M IPUMYCY, LI0 3a-
CTOCOBYETHCS BiJ IMEHI JIep>KaBU 3a BU-
POKOM Ccyay A0 0coOu, BU3HAHOI BUHHOIO
y BUMHEHHI 3JIOYHMHY, 1 MOJISITAE B TEPE-
OadeHOMY 3aKOHOM OOMEKEHHI TPaB 1 CBO-
601 3acymkenoro (4. 1). Y cBoro gepry,
MIPU3HAYCHHS OKapaHHs — 3aBepIIATbHUN
eTan KpUMiHaJIbHOIO IPOBAKEHHS, Ha
sIKOMY BimoBiHo 70 4. 1 ct. 368 KIIK cyx
BUPILIYE MUTAHHS: &) YX IiUIsArae 0OBH-
HYBA4E€HUH [TOKapaHHIO 32 BUNHEHE HUM
KpUMiHAJIbHE TIpaBonopymeHHs (1. 4);
0) 4 € 00CTaBUHU, IO OOTKYIOTH 200
MOM’SIKUTYIOTb [TOKapaHHs1 OOBUHYBauEHO-
ro, i siKi came (1. 5); B) sika Mipa moKapaH-
Hs Mae OyTH MpU3HadeHa OOBUHYBaYEHO-
My 1 Y1 TIOBWHEH BiH ii BimOyBaru (1. 6)
[10, c. 10—11]. IIuTanHs npU3HAYEHHS
MOKapaHHs MOB’sI3aHi 13 3aCTOCYBAaHHSIM
Hopm KK, mo pernmamenTyioTh 1ini, cuc-
TeMy NOKapaHb, BUJIH, MMiJICTABH, TIOPSIO0K
Ta MEXi MPU3HAYEHHS TTOKapaHHs 0co0i,
sika BUMHUIIA 37T09MH. OTXKE KaTeropis
«CaHKLIi KpUMIHAJIBHO-TIPABOBUX HOPM»
OXOILTIOE CBOIM 3MICTOM 1 UTAHHS MPH-
3Ha4YeHHs oKapaHHs. Kpim Toro, 10 caHk-
i}l KpUMiHATLHO-TIPABOBHX HOPM MOXYTb
OyTH BigHECEHI 1 3aX0Qu KpUMiHAJIbHO-
IIPaBOBOI'0 XapaKTepy, AKi 3aCTOCOBYIOTh-
cst 1o ropuauaHuX ocib (posmn. XIV-1 KK).

Boanouac nutanHs 3BUILHEHHS Bl
KPUMIHAJIBHOI BiJIITOBIIaJIbHOCTI TIOB’ s~
3aHi 13 3aCTOCYBaHHSIM HOPM 3arajibHOi Ta
Oco6muBoi yactua KK, 1o perymroioTrh
MarepiaJbHO-TIPABOBI ITiJICTaBH, MOPSIOK
Ta BUJIM 3BUTbHEHHS 0COOU BiJl KpUMIiHAJb-
HOI BIAITOBIAAJIBHOCTI. 3BUILHEHHS B[ IIO-
KapaHHS OB s3aHE 13 3aCTOCYBaHHSIM
HopM 3aranpHoi wactuau KK, mo perna-
MEHTYIOTh ITiICTaBH 3BUIBHEHHS BiJl T10-
KapaHHs 0COOH, 3aCyIDKEHOT 3a JisHHS,
KapaHICTh SIKOTO 3aKOHOM YCYHEHO (4. 2
CT. 74), BHACJIJIOK BTpaTH 0COOOK CycC-
nisibHOT HebOe3neyHocTi (4. 4 c1. 74),
Y 3B’SI3Ky 13 3aKIHUCHHSIM CTPOKIB JJABHOCTI
(4. 5 ct. 74), y 3B’513Ky 3 XBOopoOoto (cT. 80),
Ha TIi/ICTaBi 3aKOHY YKpaiHU PO aMHICTIIO
YM aKTa Mpo MOMUITYyBaHHS (CT. 85).

2. Hosoro mis unanoro KIIK e Taka
MiZICTaBa JJisl TIEPEnIsly CY/IOBUX PillicHb
BCY, mo Habpaim 3aKOHHOI CHITH, SIK He-
OJTHAKOBE 3aCTOCYBAaHHS CY/IOM KacaIliifHO1
IHCTaHIIiT OfHi€T 1 Ti€T caMoi HOpMU TTpaBa,
nependauenoi KIIK, mo 3ymoBuio yxsa-
JICHHSI Pi3HUX 32 3MICTOM CYJOBHX PIllICHb
(. 2 4. 1 ct. 445 KIIK). He 3ynunsrouucs
Ha aHAJOTIYHUX MMUTAHHAX, SKi OYJI0 PO3-
IJISTHYTO BHIIIE, 3BEPHEMO yBary Ha OCHOB-
HY BIJIMIHHICTb Ii€] MiJICTABU JIJIS TIepe-
msay cynoBux pimens BCY Big nonepen-
Hb01. HeBaXkko MOMITHTH, II[0 MOBa M€
PO HEOJHAKOBE 3aCTOCYBAaHHS CYJI0M
KacamiifHo1 iHCTaHIi1 onHi€el 1 Tiei camoi
HOpMHU IpaBa, nependoadenoi came KIIK.
TTounemo 3 ToOro, 10 TaKUi MIAXI1T 3aKO-
HOJIABIIS 3aCJIyTOBYE HA KPUTHKY, OCKLJIb-
ku BiamoBiHO 110 cT. 1 KIIK kpuMinaibHe
NpolecyalbHe 3aKOHOJABCTBO YKpaiHU
(mam — KII3Y) ckimagaeTses 3 BiIITOBII-
HUX ToNokeHb KoHcTuTyIii, MixkHapoI-
HUX JIOTOBOPIB, 3rojia Ha 000B’s3KOBICTh
skux Hagana BPY, KIIK Ta iHmmx 3akoHiB
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Vkpainu. OTxe, HaBeJleHa HopMa CT. 445
KIIK 6e3migcraBHO HE BpaxoBye, IO HE-
OZIHAKOBO MOXKYTb OyTH 3aCTOCOBaHI HOp-
MU TipaBa, nependadeni He nuie KI1K, a i
inmmmu mxepenamu KI13Y. Tomy B 1. 2
4. 1 ct. 445 KIIK cimig Bka3ar, 1o Iij-
CTaBOIO IS TIEPETIIALy CYAOBHX PIllICHb
BCY, 1m0 Habpanu 3aKOHHOI CHIIH, € HEO-
JTHAKOBE 3aCTOCYBaHHS CyJIOM KacauiiHoi
IHCTAaHIIIT O/HI€T 1 TiET caMoi HOpPMU TIpaBa,
nependoauenoi KI13Y, 1o 3ymoBuIio yxsa-
JICHHS Pi3HUX 32 3MICTOM CYZIOBHX PIllICHb.
[Ipu mboMy BaKITUBO T1aM’SITaTH, IO BiJI-
noBigHo 10 ct. 9 KIIK KII3Y nmoBuHHO
3aCTOCOBYBATHCS 3 ypaxyBaHHSM MIPAKTH-
K# €BPONEHCHKOTO Cyy 3 TpaB JIOIUHH
(mam — €CILI). Came Takuii maxin Mae
Oytm 3anpoBapkenuit BCY mig gac 3a-
cTocyBaHHA II. 2 4. 1 cT. 445 KIIK.

ToOTo0 3a5Ba Mpo meperisia Cy10BOro
pillleHHS Y KPUMiHAJIBHHUX CTpaBax i3 Mmif-
cTaBu, nependadenoi m. 2 4. 1 cT. 445
KIIK, moxke OyTH mmoaHa 3a CyKyIHOCTI
TaKuX YMOB: HasBHOCTI Takoro, mo Ha-
OpaJsio 3aKOHHOI CWIIH, PIllIeHHS CYIy Ka-
cauiifHoi iHcTaHUii (BUPOKY, TOCTAHOBH,
YXBaJiK); CYJIOM (CyldaMH) KacailiiHol iH-
cTaHIii mpu po3msaAl ABOX abo OinbIe
CTIpaB HEOJHAKOBO 3aCTOCOBAHO ONTHY Ty
camy HOpMy TipaBa, niependaueny KII3Y;
CIpaBH CTOCYIOTHCS MOAIOHMX KPUMiHAIIb-
HUX NpOLECyalbHUX BiTHOCHH, OCKUIBKU
OJIHAKOBE 3aCTOCYBaHHSI CYJIOM KacaliiHol
1HCTaHIII1 OHi€ET 1 TiET caMO1 HOPMHU TIPaBa,
riepenbadenoi KI13Y, moxkimuBe 10 momio-
HUX KpUMIHAIBHHUX MPOIECYAIbHUX BiJl-
HOCHUH; CyIoM (Cynamu) KacamiiiHoi iH-
CTaHIII] yXBaJICHO Pi3Hi 32 3MICTOM CYJI0B1
pilIeHHS.

HeopmnakoBe 3acTocyBaHHS OJHUX 1 THX
caMHX HOpM TipaBa, nepenoaderux KIIK,
ToJIsATaEe, 30KpeMa; y pisHOMY TITyMadeHHi

cynoM (cymaMu) KacamidHOI iHCTaHI[i1
3MICTYy 1 CyTHOCTI HOpM IIpaBa, nependa-
yenux KIIK, 110 mpu3sBeno 10 pisHUX Mpas
MIPaBOBUX BUCHOBKIB; Y PI3HOMY 3aCTOCY-
BaHHI IIPaBWJI KOHKYPEHIIii HOPM IpaBa,
nependadenux KIIK, npu BupimienHi xo-
31l MK HUMH 3 ypaxyBaHHAM I0pUIHY-
HOI CWJIY IIUX IIPABOBUX HOPM, a TAKOXK IX
nii y gaci, mpocTopi Ta 3a KOJIoM 0ci0,
TOOTO pi3HE HE3aCTOCYBAHHS HOPM IIpaBa,
nependauenux KIIK, axi mignsramm 3a-
CTOCYBaHHIO; Y PI3HOMY BU3HA4YEHHI MPea-
MeTa peryJIloBaHHs HOPM IpaBa, Mepe-
bauenux KIIK, 30kpema, 3acTocyBaHHI
PI3HUX HOPM TIpaBa JUIs PeTyIFOBaHHS O/1-
HUX 1 THX CaMHUX KPUMiHAJIEHUX TIPOIIECY-
aJbHUX BiIHOCHH a00 MONIUPEHHI /1ii HOp-
MU IIpaBa Ha MEeBH1 MPAaBOBITHOCHHHU B OA-
HUX BUIIAQJIKAX 1 HE3aCTOCYBaHHI 1i€l caMoi
HOPMHU TpaBa JI0 aHAJOTIYHUX BiTHOCUH
B IHIIUX BUIIAJKaX, TOOTO pi3HE 3aCTOCY-
BaHHS HOpM IpaBa, nependadennx KIIK,
SIK1 HE T IATaIN 3aCTOCYBaHHIO.

ITig yxBajgeHHSIM Pi3HUX 3a 3MICTOM
CYJOBHX pillleHb HEOOX1AHO PO3YyMiTH
HEOJTHAKOBI1 3a MPaBOBUMH BUCHOBKaMU
pimeHHs cyny KacamifiHoi iHCTaHITi{
y IBOX a00 Oiiblle KpUMiHATBHHUX CITpa-
Bax, MPEIMETOM PO3IVIALY SKUX OyJIH I0-
IiOHI KpUMiHaNBHI IpolecyaibHi BiAHO-
CHHH 32 KOHKPETHO BH3HAYEHHUMHU HOpMa-
MU TipaBa, nependadennmu KI13V.

3. llle oxHI€0 HOBOIO IMACTABOIO ISt
nepersay cyaoBux pimens BCY, mo Ha-
Opanu 3aKOHHOI CHJIM, € BCTAHOBIICHHS
HEBI/AMOBITHOCTI CYOBOTO PillICHHS CYY
KacalliiHOl IHCTaHIIIT BUCHOBKY 00 3a-
CTOCYBaHHSI HOPM IIpaBa, BUKJIAJ[CHOMY
B nocmanosi BCY (1. 3 4. 1 ct. 445 KIIK).
Hopeuno 3ranaru, mo y noctaHoBi BCY,
NPUAHATIN 3a pe3ynbTaTaMu PO3NISY 3a-
SBU MPO MEPeTIsi] CyJ0BOr0 pillleHHS
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3 MiZCTaB HEOJHAKOBOTO 3aCTOCYBaHHS
CYZIOM KacaIiitHoi iHcTaHIii ofHiel 1 Tiel
camoi HOpMH TIpaBa, Mepe0aYeHol 3aKo-
HOM YKpaiHU Mpo KpUMiHAIbHY BiAIOBI-
JAJIbHICTb, Y MOAIOHUX MPABOBITHOCHHAX,
10 3yMOBHMJIO YXBAJICHHS Pi3HHUX 32 3MicC-
TOM CYJIOBHIX pillleHb (KpiM MATaHb HEOJI-
HaKOBOTO 3aCTOCYBaHHS CaHKIIIH KpUMi-
HaJbHO-TIPABOBUX HOPM, 3BUIBHEHHS BiJ
KPUMIHAJIBHOI BIJMOBIAIBHOCTI Y TO-
KapaHHsI) Ta HCOJHAKOBOI'O 3aCTOCYBaHHS
CyIOM KacalliifHoi1 1HCTaHIIii oHi€l 1 Tiel
camoi HopMU TipaBa, nependadeHoi KIIK,
110 3yMOBUJIO YXBAJICHHS PI3HUX 32 3MicC-
TOM CYJIOBHX pillIeHb, Ma€ MiICTUTHUCS GU-
CHOBOK TIPO Te, SIK CaMe MIOBUHHA 3aCTOCO-
BYBATHUCSl HOpMa IpaBa, 1110 0yJia HeoaHa-
KOBO 3acTocoBaHa (4. 4 ct. 455 KIIK). He
3YNUHSIOYUCH HA TUTAHHSX JTOCIKEHHS
[IPaBOBOI MPHUPOJH TAKOTO BUCHOBKY Ta
HOTO CIIBBIIHOIICHHS 3 HAYKOBHUM BUCHOB-
KOM BIiAMOBITHUX (paxiBiliB HaykoBo-KOH-
cynpratuBHOI pamu pu BCY (1. 3 4. 1
cT. 452 KIIK), OCKiJIbKH 11 BUMarae okpe-
MOT'0 HayKOBOTO JIOCITIPKEHHSI, 3ayBaXKIMO,
0 GUCHOBOK BINMOBIAHO 1O 4. 1 cT. 458
KIIK € 000B’s13k0BUM IS BCIX CYO €KTIB
BJIaTHUX [TOBHOBAKCHb, SIKi1 3aCTOCOBYIOTh
Y CBOIiH TiSUTHHOCTI BiZITIOBITHY HOPMY TTpa-
Ba, Ta JIJIS BCIX Cy/IiB 3arajibHOI FOPUCINK-
111, sIKi 3000B’sI3aHi IPUBECTH CBOO CY/IOBY
MPaKTHKY Y BiIMOBITHICTb 13 CYAOBHM pi-
menHsM BCY. YTim cyn mae npaBo Bij-
CTYIIUTH BiJl TPABOBOI ITO3MIIi{, BUKIIQIEHOL
y BucHoBkax BCY, 3 omHOuacHUM HaBeleH-
HSAM BiQIIOBIIHUX MOTHBIB.

Otxe, MaeMo, 3 OJTHOTO OOKY, 000-
B sa3K0BicTh BUCHOBKIB BCY nis Bcix
Cy0’€KTIB BJIaIHUX IOBHOBAXXEHB Ta CY/IiB
3arayipHOi opucaukilii. Pazom 3 Tum 3a-
KOHOM IIe i MOoKJaneHo o00B’S30K Ha
OCTaHHI TIPUBECTH CBOIO CYHOBY ITPAKTUKY

y BiANOBIAHICTH 13 CyHOBUM pillICHHSIM
BCY, 3 npyroro 00Ky, cy/1 Mae paBo Biji-
CTYIIUTH BiJ TPABOBOT MO3MUIII1, BUKJIa]IC-
HO1 y BucHOBKax BCY, 3 ogHO9acHNM Ha-
BEICHHAM BIANOBITHMX MOTHUBIB. Xo4a
TaKOTO BUHATKY 13 IIpaBWIIa, BA3HAYEHOTO
y 1. 3 4. 1 ct. 445 KIIK, He BcTaHOBNEHO.
TakuM 4YMHOM, Cy[H TIEPIIOT, aneNsifHoT
Ta KacariiHoi IHCTaHIIH (haKTUIHO BIIpa-
Bi BIJICTyTIaTH BiJl IPABOBUX MO3HIIiH, BH-
kianeHux y BucHoBkax BCVY. Ilpore ue
MOKe MepelKopKaTi popmysanHio BCY
€AMHOI CyI0BO1 MPAKTUKH, KA € O3Ha-
kot0. HaroMicTs, SIKIIO cy0Ba MPaKTHKa
€ YCTaJICHOI0, OJTHAKOBOIO, 3PO3yMIIOI0
i BITOMOTO ITMPOKOMY 3arajly, TO HaBiTb
HeZA00pOCOBICHOMY cyi Oyae CKIIagHO
«MaHEBpPYyBaTW» B XUTPOCIUICTIHHAX 3a-
KOHOZIABCTBA Ta YXBAJIIOBATH SIKECh iHIIIE
PIIICHHS, HIXK Te, SIKE BiJIIOBIIa€ ycTaie-
Hilf CymOBIil MpakTHIli B nepskaBi. OueBu-
HO, IO €THICTH CYIOBOI IIPAKTHUKH € O3HA-
KOO MIPUHIIAITY PaBOBOI BU3HAYEHOCTI Ta
3HAYHO MIiHIMi3y€ MPOSIBU KOPYMLIHHOT
ckianoBoi. Y cBoix pimenusx €CIIJI
y crpaBax «bpymapecky npotu PymyHii»
Ta «Psa6ux mpotu Pocii» Bkazas, mo npaBo
Ha CYJIOBUH pO3IIsi], rapaHToOBaHe I1. 1 CT. 6
K3I1JI, moBUHHO TIyMauuTHCA y CBITII
[peam6ymu no K3I1J1, B sikiid, y Binnosia-
Hill i1 4YacTUHI, BEPXOBEHCTBO MpaBa BH-
3HAETHCSl YACTUHOIO CITUTHLHOT CHA/IIIHHN
JoroBipaux JlepskaB. OmHUM 3 OCHOBOIIO-
JIO)KHUX aCIEeKTiB BEPXOBEHCTBA IpaBa
€ IPUHLINI NPaBOBOI BU3HAYECHOCTI, SIKH,
cepejl IHIIoro, BUMarae, mob mpuiHsITe
CyJaM{ OCTAaTOYHE PIlIeHHS HE MOTJIO
Oytn ockapxeHe. [IpaBoBa BU3HauEHICTh
nepepbadae moBary J0 NPUHIUITY res
Jjudicata, TOOTO IPUHIIAITY HEMIPHUITYCTH-
MOCTI TIOBTOPHOTO PO3IIISIY OHOTO pa3y
BUpilIeHoI cipaBu. [IpuHIUT 3aKpiILIIoE,
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110 JKOJTHA 31 CTOPiH HE MOYKE BHMAararu
Meperisily 0OCTaTOYHOrO i TAKOoro, 110 Ha-
Opao 3aKOHHOT CHJIM, PILICHHS TLIBKU
3 METOIO MIPOBEJICHHSI TIOBTOPHOTO CITyXaH-
HSI Ta OTPUMAHHS HOBOTO piteHHs. [ToBHO-
BayKEHHsI BUILIOTO CY/Ty 3 IEpenIsiLy ClpaBu
MAaloTh 31HCHIOBATUCS 3 METOIO BHUIIPAB-
JICHHSI CYIOBUX TIOMUJIOK, HETIPAaBUIILHOTO
BiANIpaBICHHS PaBOCYAS, & HE TIeperyIsi Ty
no cyti. [lepernsaig He MOKe BBaXKaTUCs
MIPUXOBAHOK (POPMOIO OCKap KEHHSI, B TOU
4ac K JIMIIE MOJKIINBA HAasBHICTb ABOX TO-
YOK 30pY 3 OJJHOTO ITUTAaHHS HE MOXe OyTu
ITiICTaBOYO JUTS NIeperyisiTy. BinxuneHHs Bif
LOT0 NPUHLIUITY BUTIPABIaHi TIIBKU KOJIH
€ 000B’sI3KOBUMH B CHITy OOCTaBUH 1CTOT-
HOTO 1 HeTmepebopHOTO Xapakrepy [22; 23].
Tomy nosoxkeHsst 1. 3 4. 1 cT. 445 KIIK ta
4. 1 ct. 458 KIIK noBuHHI 3acTOCOBYBaTH-
cst BCY 000B’13k0BO 3 ypaxXyBaHHSIM IIPUH-
LUITy IPaBOBOi BU3HAYEHOCTi, HOPMaTHB-
HUI 3MICT SIKOTO PO3KPHTO Y BiAMOBIHIN
npakTwm €CIL

[Ipy 1bOMy BUKIIMKAE MIEBHI 3ayBaKeH-
us 3anpoBamxkents B KIIK Takoro Bugy
CYAOBHX pillIEeHb, SIK TOCTAaHOBA. AJKe
3aKOHO/IABEIb OOMEKUBCS JIUILIE IOTIOBHEH-
M 4. 2 c1. 110 (IIpouecyanbHi piteHHs)
KIIK, 3a3HaqmBIH, IO CYIOBE PIMICHHS
pUMMaeThCs HE Jniie y GopMi yXBaiu
abo BUPOKY, a 1 y popmi mocTaHoBH, SIKi,
JI0 peui, MarTh BIITIOBIJIATH BUMOTaM,
niepeibadeHumM crartssmu 369 (Bumu cyo-
BuX pimens), 371 (Ilopsnox yxBaneHHs
CYIOBUX pillIeHsp, ix ¢hopma), 372 (3micT
yxBanu) 373 (Bumu BupokiB), 374 (3micT
Bupoky) KIIK. IIpore nHaBenenumu crart-
Tsamu KIIK, siki mictsateest y i1 29 (Cymo-
Bi pillIeHHSI), BCTAHOBJICHO HOPMAaTHBHI
BUMOT'H, SKUM ITIOBUHHI BiJIIOBIIaTH JIUILIE
BUPOKH Ta yXBaJIU CYAy Y KPUMIHAIEHOMY
npoBapkeHHi. Tomy ir. 29 KIIK ciix no-

MMOBHUTH HOPMAaMU IpaBa, SKUMU BU3HA-
YUTH, 30KpeMa, TOPSAIOK YXBaJIEHHS T10-
cranoB BCY, ix popmy Ta 3MicT.

4. IlpuBepTtae yBary i To#t ¢axT, mo
BCY i 10 HuHI 3ayMIIa€Thes I030aBICHUM
MOJKJIMBOCTI MEPENISAy CYIOBUX DillleHb
3aa1s 3a0e3MeYeHHs] €IHOCTI CyAOBO1
MPaKTUKH, sIKi HE MiUIATal0Th eperisiay
KacalliiHOIO0 1HCTAHII€I0, 32 HasIBHOCTI
mijcTaB, BCcTaHOBJIeHUX 1. 2 4. 1 cT. 445
KIIK. Sk Bimomo, Taki pillleHHS MOXYTh
CYTTEBO OOMEXKYBaTH OCHOBOTIOJOXKHI
mpaea i CBOOO/M JFOIMHU, MTPOTE JIATIEKO
HE BCI Cy/IM amesIsAiiHUX THCTaHMil Gop-
MYIOTh OJIHAKOBO MPAaBUJIbHY CYIOBY IpaK-
TuKy. HaBeneHe Mo)ke HEraTUBHO TIO3HA-
YUATHUCS Ha PiBHI 3aXHCTy MpPaB 0COOU
Yy KpUMIHAJTBHOMY POBAJ)KCHHI Ta € CyT-
TEBOIO MEPELIKOO0I0 Ha IUISXY peaizamii
npaBa Ha JOCTYI JIO Cyay. Y 3B SI3Ky 3 UM
ciaymrauM € 3arutanas cyani BCY b. To-
mBu: «Sk OyTu, Konm mMpaBo ocodbu Ha
CIpaBeIUTUBUH CYJI TOPYIICHO HENPABUITb-
HUM 3aCTOCYBaHHSM HOPMH 3aKOHY, a 10~
JIIOHOTO PIIIICHHS 010 3aCTOCYBaHHSI 10~
THIIOMY I1i€T HOPMH 3HAWTH HE MOXHA?)
[24, c. 21]. BBaxxaeMo, mo BiamoBimi Ha
MATaHHS JIeKaTh y TJIOIMIHWHI peani3aiii
nojokens cT. 6 (IIpaBo Ha cripaBeanMBHiA
cyn) KonBeHiii mpo 3aXucT mnpas JOIUHU
Ta OCHOBOIIOJIOKHHX CBOOOJI 3 ypaxyBaH-
HsM BiamoBinHoi mpakTuku €CIIL. Tomy
nmortisHO TrependaunTu B KIIK, 1o miz-
CTaBaMH JIJIsl IEPErIsily CYJOBHX DillleHb
BCY, o Habpanu 3aKOHHOI CHIH, € He-
BIJIMIOBIJIHICTh CYJOBOTO PIlICHHS CYIy
anessiiHol iHcTaHii, y pasi sk KITK
HE BCTAaHOBJICHO MOPSIOK KacaliiHOTro
OCKap>KeHHsI, a00 CyJy KacalliifHo1 iHCTaH-
uii nmpaktumi €CIJI abo BUCHOBKY 10710
3aCTOCYBaHHS HOPM IpaBa, BUKJIAJICHOMY
B noctanoBi BCY.
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5. Hapemri, 3aciayroBye Ha yBary Iie
OJIH TIPUKJIaJl pO3LIMPEHHS KOJIa TIOBHO-
BakeHb BCY miomo mepermsiany CymoBUX
pimenb. TakuM OPUKIAZAOM € IPOEKT 3a-
koHYy «IIpo BHECEeHHS 3MiH 70 NEeSIKUX
3aKOHOAABYMX aKTiB IOJO POLIMPEHHS
MiJCTaB IJ1s MepenIsaly CyA0BUX PillIeHb
Yy KpUMiHAJILHOMY MTPOBAKEHHI Brmmmm
CHeliali3oBaHUM CylI0M YKpaiHH 3 Po3-
ISy UMBUIBHUAX 1 KpUMIHAIBHUX CIIPaB
ta/abo BepxoBHum Cymnom YkpaiHu»
Ne2107 Bix 11 srororo 2015 p. (nani —3a-
KOHOIIPOEKT). LluM 3aKoHOIpOeKTOM Ipo-
MOHY€ETHCS BCTAHOBUTH, 1110 MiJCTaBOIO
TUTSL TIEpETTIsITy cynoBuX pimens BCY, o
HaOpau 3aKOHHOI cHiH, Oyie BCTAHOB-
JICHHs1 YIIOBHOBaxkeHUM BepxoBHOi Paau
Ykpainu 3 mpas JIIOIUHHA (1aJ1i — YIIOBHO-
Ba)KCHHI1) MOpYyIIEHb MPaB i OCHOBOIIO-
JIO)KHHUX CBOOOT JIFOMWHU T 9ac JOCYI0-
BOTO Ta/a00 Cy0BOTO MPOBAHKEHHSI, 110
MOTJIO BIUTMHYTH Ha 3aCTOCYBaHHS 3aKO-
Hy YKpaiHU po KpUMiHAIbHY BIiATIOBI-
JaNTbHICTB. 3arajioM Lei 3aKOHOMPOEKT
3aCIIyTOBY€ Ha HIATPUMKY. AJIKe Ha ChO-
TOAHI aHAJIOT1YHA MPaKTUKA MEepersiay
CyZlaMU MIPUHHATHX PIllIeHb y KPUMiHAIb-
HUX CHpaBax 3a nopanHsM OMOyacmena,
HaMpHKIaJl, 3apOBaHKeHa Ta YCIiITHO
nie B [Tompmti. Tak, BIATIOBIAHO 10 3aKOHY
Pecny6miku [lonbma «IIpo 3axucuuka
npaB JIOIUHI» Ta KpuMiHaIbEHOTO TpO-
LeCyaJbHOro KozeKey i€l nepxaBu Om-
Oy/ZicMeH Mae HaJ[3BUYaiiHe MPaBoO BHOCH-
TH «eKCTpaKacaIliiHi» ckapru Ha Oy/b-
SKi OCTAaTOYHI CyIOBi pilIeHHS, IO
Habpanu 3akoHHOT cuiu. JlocBim Jisiib-
HocTi OMOyncmena [lombIi CBiqUUTh PO
YCHINIHICTh 3aCTOCYBaHHS Ta peajizarii
TaKUX IMOBHOBAXKECHB IiJ 4ac 3aXUCTY
mpas i cB000J 0Ci0, 3aCyIKESHUX 3a BUU-

HEHHsI 37T04nHIB. [IpoTe cimix 3a3HaunTH,
110 JIaHUM 3aKOHOIIPOEKTOM HE BpaxoBa-
no 3minu, Bueceni 1o KIIK 3akonom
Ne 192-VIII.

ITo-npyre, € 3HAYHUI MACUB CYJOBUX
pimens, ski 3rigHo 3 KIIK #e nepersana-
FOThCSI CYJIOM KacalliifHOT iHCTaHIIi1, Ha 1110
BXKE B LIili poOOTI 3BepTajacs yBara aBTo-
pOM, ajie BOHH CTOCYIOTHCS OOMEKECHHS
OCHOBOIIOJIOXHHX TTPAB 1 CBOOO/T JIFOJIUHHU.
BBakaemo 3a omisbHe 3apoBaIuTH Me-
XaHi3M iHILiIOBaHHS NEPenIsay TaKHUX pi-
LICHb 32 NOJAHHAM YIOBHOBAaXEHOTO.
VYpaxoByrour BUKJIaJICHE Ta BiJIIOBIIHO 10
Bumor unHHOoro KITK mpononyemo Hami-
TUTHA YITOBHOBA)KEHOTO ITPABOM 3BE€PTATH-
cs1, 30kpeMa, 1o BCY i3 3asBoro mipo niepe-
IS BUPOKIB y KpUMiHAJIBHUX TPOBa-
JUKEHHSX Ta yXBaJl IIPO 3aCTOCYBaHHS
MPUMYCOBHX 3aXOJiB MEIMYHOTO a00 BH-
XOBHOTO XapakTepy Iicis iX mepernisny
B KacaliiHOMY MOPSAKY y BHIaJKax Ta
TIOPSI/IKY, BCTAHOBJICHHUX 3aKOHOM, & TAKOXK
13 3a5BOIO MPO MEPErIsi yXBaj CJiJI0ro
CyIUII TICIIS iX IepenIsaay B anessmifHoMy
nopsaxy. [Ipu oMy HafiIeHHsT YTIOBHO-
Ba)XXEHOTO MPABOM iHIIIIOBATH OKpeMi
BUJIU CYJIOBHX MPOBAKEHB 3 MEPETII Ty
CY/IOBUX DillIEHb Y KPUMIiHAJIBLHOMY TIPO-
11eci MOBUHHO 3MIHCHIOBATHCS 3 YPaxyBaH-
HSIM TaKOi BUMOTH, SIK HEJIOMyCTUMICTh
MOTIPILICHHS IPABOBOIO CTAHOBHUINA OOBH-
HYBa4€HOTO, 3aCy/KEHOTO.

[To-TpeTe, BU3HAHHS Ha 3aKOHOABUO-
My piBHI 3a YITOBHOBaXXCHUM IIpaBa, SIK
BXKE€ 3a3Havyajaocs, iHiLilOBaTH OKpeMmi
BUJIM CYJJOBHX IPOB/IKCHD 3 MEPETIIsLy
CYAOBHUX DpIlIEHh BHUMAarae BHECEHHS
koMmrutekcHuX 3MiH 10 KITK oo koHkpe-
TH3aIlil KPUMIHAIBHOTO MPOIIECYaTEHOTO
CTaTycy YIOBHOBa)XCHOI'O SIK yYaCHHUKa
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CYZOBOT'O IIPOBAIXKEHHSI Ta HOTO IIpoLecy-
aJBHUX TMPaB Ha PI3HUX CTAMIAX KPHUMi-
HaJILHOTO IIPOBA/KEHHS, 30KpeMa IiJl yac
npoBapkeHHs y BCY; Bu3Hanus (Hanpu-
kinana, y ct. 110 KIIK) mponecyanbHuM
pilIEHHSIM MOJaHHA YIIOBHOBA)KEHOTO Ta
BCTaHOBJICHHSI BUMOT 10 HOTO CTPYKTypHU
Ta 3MICTY TOIIIO.

[To-ueTBepre, miacTaBy ISt JUIs Tiepe-
sy cynoBuX pimens BCY, mo Hadpanu

3aKOHHOI CHJIM, AOLIJIBHO BU3HAYUTH Ta-
KUM YUHOM: «BcTaHoBieHHs YIIOBHOBa-
JKCHUM TOPYLICHb MPaB i 0CHOBOIIOJIOXK-
HUX CBOOOJI JIFOAMHHU TIiJl 4ac JO0CYJOBOTO
Ta/ab0 Cy/1I0BOTO MPOBAHKEHHS, II10 MOTIIO
BIUTMHYTH 200 BIUTMHYIIO HA MPaBUIIbHICTh
3aCTOCYBaHHSI HOPMH IpaBa, nepeadaye-
Hoi KII3Y, abo Hopmu 1paBa, nepeadaue-
HO1 3aKOHOM YKpaiHU MpO KpUMiHAJIbHY
BIJITOBIAAIBHICTE).
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Jpo3nos A. Hayunsle noaxoasl k ¢pOpMHPOBAHUIO OTAEJBHBIX OCHOBAHUI /ISl Mepe-
€MOTpa cyaeOHbIX pemieHnii BepxopubiM Cy1oM YKpanHbI B YT0JIOBHOM NPOU3BOJACTBE

CraTps MOCBAIIECHA 00MIETEOPETHICCKOMY aHAIN3Y (OPMHUPOBAHUS OTICIBHBIX OCHO-
BaHMI /IS mepecMoTpa cyaeOHbIX pemennii BepxoBubiM CynoM YKpauHbI B yroJOBHOM
mpou3BojcTBe. Takol aHanM3 OBUT OCYIIECTBIICH C yYETOM NMPaKTHKH EBponeiickoro cyna
Mo mpaBaMm 4enoBeka M BepxoBHoro Cyma Ykpamasl. Ocob0oe MeCTO MPUHAMIEIKUT OCBE-
LICHUIO COOTBETCTBYIOMIMX HOPM 3akoHa YkpanHbl «O0 obecrieueHnn paBa Ha CIpaBe-
JIUBBIN Cya».

Knroueswie cnosa: 3axmoucaus Bepxosaoro Cyna YkpanHbl, HEOINHAKOBOE TPUMEHEHNE
HOPMBI IpaBa, MoJ00HbIE TIPABOOTHOLICHHUSI, MTOJI0OHBIE O00IECTBEHHO OMACHbIE JEsSHUS,
nocraHoBieHue BepxoBHoro Cyna Ykpaunsl, npaktuka EBpomneiickoro cyaa mo mpasam
YeJI0BEKA, PA3JIMYHBIE MO COACPKAHUIO CyAeOHbIE PEIICHNSI, CAHKIINN YTOJIOBHO-ITPaBOBBIX
HOPM, CyJ KacCalMOHHOW MHCTAaHLUM, YIIOJHOMOYEHHBbIH BepxoBHol Pansl YkpauHnsl no
IIpaBaM 4eJOoBeKa.

Drozdov O. Scientific Approaches to Formation of Separate Grounds for Judicial
Review of Decisions by the Supreme Court of Ukraine in Criminal Proceedings

The article is devoted to general theoretical analyzes of specific grounds for judicial
review of decisions by the Supreme Court of Ukraine in the criminal proceedings. Such an
analysis is made on the basis of European Court of Human Rights and the Supreme Court
of Ukraine.

A special place in the article by highlighting the relevant provisions of the Law of Ukraine
«On the right to a fair trial». Specifically, detailed analysis of the content of the following grounds
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for judicial review of decisions by the Supreme Court of Ukraine as an unequal application of
the court of cassation of the same law, the Law of Ukraine on criminal liability in such relation-
ship that led to the adoption of different content of judgments (except for unequal sanctions of
criminal law, exemption from prosecution or punishment); unequal application of the court of
cassation of the same rule of law laid down by the Criminal Procedure Code, which led to the
adoption of different content of judgments; discrepancy in the judgment of the court of cassation
opinion on the application of the law laid down in the decision of the Supreme Court of Ukraine
and the establishment of Ukraine Parliament Commissioner for Human Rights violations of
human rights and fundamental freedoms during pre and / or proceedings that may affect the
application of the law of Ukraine criminal penalties.

In the article the author studied the ratio of legal categories as «rule of law» and «rule of
legal», «like relationship» and «such socially dangerous acts», «uneven sanctions of criminal
law» and «punishmenty.

Keywords: conclusions of the Supreme Court of Ukraine, unequal application of the law,
similar relationship, such socially dangerous acts, Resolution of the Supreme Court of Ukraine,
European Court of Human Rights, judgments different in the meaning, sanctions of criminal
law, court of cassation, Parliamentary Commissioner for Human Rights of Ukraine.
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