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Kagedpa yusirvrozo npasa i npouyecy
Hayionarvna akademis 6HympiuHix cnpas
Kuis, Yipaina

AESIKI ACITEKTI CY AOBOT'O 3AXVICTY CIMEVHUX ITPAB
TA IHTEPECIB

AHoTauia. Haykosa cmamms npucesiuena Oesakum dacnekmam cy008020 3aXUCHLY
cimeunux npae ma inmepecie. Ha cyuacnomy emani po36umky CYCRilbCMBA OOHUM i3
npiopumemHux Hanpsamie 0epicasHoi norimuxku 6 YKpaini € 3axucm cimetHux npas ma
inmepecis. [locsacnenna yiei memu 3a0e3neyyemvcs 3a OONOMOOK PI3HUX NPABOSUX
3aco0ig, ceped AKUX 0cobnuse micye nocioae cyo0osuti saxucm. Y 38 ’s3Ky i3 0y01108aHHAM
nepeniky cnocobié cy008020 3axucmy y CiMeuHoMy mda YUBLIbHOMY 3AKOHOOA8CMEBI
Ykpainu, oouicro i3 npobnem, aka npusepmac y8azy, € Cnid8IOHOUEHHs CNHOCO0I8 YUBITbHO-
npagosoco 1 CIMEUHO-Npago8o2o 3aXucmy, a mMaKoH#C 3 SCY8AHHA MONCIUBOCHI
3ACMOCY8AHHA AKMI8 YUBIILHO20 3AKOHOOABCMBA 00 Pe2Ylt08AHHs CIMEUHUX BIOHOCUH.
Biomak, memoro yiei naykosoi cmammi € ananiz npooOIeMHUX ACNEeKmMIi8 CiMelHO-
npagosoco ma YUBLIbHO-NPAB08020 Pe2YN8anHs CNOCoOI8 CY008020 3aXUCH) CIMEUHUX
npas ma inmepecis. B pezynomami npogedernoco 00cnioxicenHss 00TpyHMOBAHO, WO EOUHOIO
0008 ’3K06010 NepedyMo8o0 6CMAHOBIEHHS NPABOBIOHOUEHHS 3d DPIUEHHAM CY0y €
NONepeoHe BCMAHOBNEHHSI CYOOM BION0BIOHO20 OPUOUYHO20 (hakmy K Niocmasu
BUHUKHEHHS, 3MIHU YU NPUNUHEHHS NPABOBIOHOWEHHS. 3 027150y HA ye, CY0, 3 GUHSAMKOM
Cnpag npo YCUHOBNIEHHS, A MAKONC NPO 8CMAHOBIEHHS PEHCUM) OKPEMO20 NPOICUBAHHSL
34 3a58010 NOOPYHCIHCA, 3O0IUCHIOE 3AXUCM CIMEUHUX Npas ma iHmepecisé )y NOpsoKy
OKDEeMO20 NPOBAONCEHHS. He ULIAXOM BCMAHOBIEHHS NPABOBIOHOWEHHS, A YV CHOCIO
niOmeepOAHCeHHs HA8HOCMI ab0 8I0CYMHOCMI OPUOUUHUX (PAKMi8, AKI € NIOCMABoI0 1020
BUHUKHEHHS, 3MIHU YU npununeHnHs. Bcmawnoeneno, wo peenamenmayis 3axonooasyem
MaxKux o0coOIUeUXx Ccnocobie cy006020 3axucmy ciMeuHux npae ma iumepecie, K
8CMAHOBIEHHS NPABOGIOHOWIEHHS MA U020 AHYIIO8AHHA, 3YMOGIEeHA 0COOIUBOI0
OPUOUYHOIO  NPUPOOOID  CIMEUHUX NPABOGIOHOCUH, WO B00HOUAC He BUKIIYAE
MONCIUBOCMI  «CYOCUOIAPHO20 3ACMOCYBAHHAY O/ 3AXUCMY NpaAé ma IHmepecie ix
cy0’ckmie  HepeclameHmMOBaHUX CIMeUHUM 3aKOHOOA8CMBOM CNOCO0I8  YUBLIbHO-
npagoeo2o 3axucmy (6UIHAHHA NPABA Ma BUSHAHHS NPABOYUHY HEOIUCHUM).

KurouoBi ciioBa: cynoBuii 3axuct, CiMeliHi MpaBOBIIHOCHHH, MAalfHOBA IIKO/a, CIMEHHO-
MIPaBOBHHM 3aXUCT, pakT OaThKIBCTBA.
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SOME ASPECTS OF THE COURT PROTECTION OF FAMILY
RIGHTS AND INTERESTS

Abstract. The scientific article is devoted to some aspects of judicial protection of family
rights and interests. At the present stage of development of society, one of the priority areas
of public policy in Ukraine is the protection of family rights and interests. Achieving this
goal is ensured through various legal means, among which a special place is occupied by
judicial protection. In connection with the duplication of the list of methods of judicial
protection in family and civil legislation of Ukraine, one of the problems that attracts
attention is the ratio of methods of civil and family protection, as well as clarifying the
possibility of applying civil legislation to regulate family relations. Therefore, the purpose
of this scientific article is to analyse the problematic aspects of family law and civil law
regulation of judicial protection of family rights and interests. As a result of the study, it is
substantiated that the only mandatory prerequisite for establishing a legal relation by a
court decision is the prior establishment by a court of a relevant legal fact as a basis for
the emergence, change or termination of the legal relationship. In view of this, the court,
except for cases of adoption, as well as the establishment of a separate residence on the
application of spouses, protects family rights and interests in a separate proceeding not
by establishing a legal relationship, but by confirming the presence or absence of legal
facts, which are the basis for its occurrence, change or termination. It is established that
the legislator's regulation of such special methods of judicial protection of family rights
and interests as establishing a legal relationship and its annulment is due to the special
legal nature of family legal relations, which does not exclude the possibility of “subsidiary
application” to protect the rights and interests of their subjects using civil protection
methods (recognition of the right and invalidation of a transaction).

Keywords: judicial protection, family legal relations, property damage, family legal
protection, fact of paternity.

INTRODUCTION

The strategic course for the accession of the Ukrainian state to the European Union requires
the further development of the judiciary, which should be characterised by independence,
fairness, transparency and efficiency [1]. It should be noted that the important role and
authority of international norms for the protection of citizens' rights are due to the positive
results of their implementation in the legislation of the most developed countries of the
world, their rich history, to the fact that these acts express unchanging universal values [2].

In the legal literature, judicial protection, self-defence is regarded as the legal
protection of a person and other persons, as well as the interests of society and the state
against socially dangerous encroachments [3]. At the present stage of society development,
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one of the priority directions of state policy in Ukraine is the protection of family rights
and interests. According to scientists, the solution of family problems should be given
priority [4]. The protection of family rights and interests is ensured through a variety of
legal means, among which judicial protection is of particular importance, as the court itself
has the broadest powers conferred by the legislator in the field in question by comparison
with other jurisdictions. The task of judicial protection of family rights and interests is to
restore the violated, unrecognised or contested rights, freedoms or interests of individuals,
rights and interests of legal entities, interests of the state. Appropriate tasks are being
pursued by the court, including for the purpose of strengthening the family, affirming a
sense of duty to parents, children and other family members, building family relations on
a parity basis, on feelings of mutual love and respect, mutual assistance and support, and
also providing each child with family upbringing, opportunities for spiritual and physical
development [5-7].

The list of methods of judicial protection of family rights and interests is set out in
Part 2 of Art. 18 of the Family Code of Ukraine (hereinafter referred to as the FC of
Ukraine)?. In particular, in accordance with this provision, the court has the right to protect
family rights and interests by: 1) establishing legal relations (paragraph 1 of Part 2 of
Article 18 of the FC of Ukraine); 2) compulsory performance of voluntarily unfulfilled
duty (paragraph 2 of Part 2 of Article 18 of the FC of Ukraine); 3) termination of legal
relation, as well as its cancellation (paragraph 3 of Part 2 of Article 18 of the FC of
Ukraine); 4) termination of actions that violate family rights (paragraph 4 of Part 2 of
Article 18 of the FC of Ukraine); 5) restoration of the legal relation that existed before the
violation of law (paragraph 5 of Part 2 of Article 18 of the FC of Ukraine); 6) compensation
of material and non-pecuniary damage, if stipulated by the FC of Ukraine or by the
agreement (paragraph 6 of Part 2 of Article 18 of the FC of Ukraine); 7) changes in legal
relations (paragraph 7 of Part 2 of Article 18 of the FC of Ukraine); 8) recognition of illegal
decisions, acts or omissions of a state authority, CAR authority or a local government body,
their officials (paragraph 8 of Part 2 of Article 18 of the FC of Ukraine).

At the same time, almost the same list of remedies, but already civil rights and
interests, contains part 2 of Art. 16 of the Civil Code of Ukraine (hereinafter — the CC of
Ukraine)?, according to which such methods are: 1) recognition of the right (paragraph 1
of Part 2 of Article 16 of the CC of Ukraine); 2) recognition the transaction invalid
(paragraph 2 of Part 2 of Article 16 of the CC of Ukraine); 3) termination of the infringing
action (paragraph 3 of Part 2 of Article 16 of the CC of Ukraine); 4) restoration of the
situation that existed before the violation (paragraph 4 of Part 2 of Article 16 of the CC of
Ukraine); 5) compulsory performance of duty in kind (paragraph 5 of Part 2 of Article 16
of the CC of Ukraine); 6) change of legal relation (paragraph 6 of Part 2 of Article 16 of
the CC of Ukraine); 7) termination of legal relation (paragraph 7 of Part 2 of Article 16 of
the CC of Ukraine); 8) compensation for losses and other methods of compensation for
property damage (paragraph 8 of Part 2 of Article 16 of the CC of Ukraine); 9)
compensation for moral (hon-pecuniary) damage (paragraph 9 of Part 2 of Article 16 of

! Family Code of Ukraine: Law of Ukraine. (2002, January). Retrieved from:
https://zakon.rada.gov.ua/laws/show/2947-14.
2 Civil Code of Ukraine: Law of Ukraine. (2003, January). Retrieved from:
https://zakon.rada.gov.ua/laws/show/435-15.
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the CC of Ukraine); 10) recognition of decisions, actions or omissions of a state authority,
CAR authority or a local government body, their officials as illegal (paragraph 10 of Part
2 of Article 16 of the CC of Ukraine). The list of methods of protection provided in Part 2
of Art. 16 of the CC of Ukraine is not exhaustive.

In this respect, the opinion of N.S. Kuznetsova, which emphasises that the court has
the right to allow such a method of protection, which, although not provided for by law or
contract, nevertheless corresponds to the essence of the relations between the parties,
deserves attention [8].

Thus, the rules of the CC of Ukraine define the ways of protection of rights, specify
the powers of the courts in the consideration of legal relations, but allow the courts to go
beyond the limits determined by law, to regulate and specify the legal relations by analogy
of right or law [8]. Due to the duplication of the list of judicial remedies in the family and
civil law of Ukraine, as well as the exhaustive nature of the first and inexhaustible nature
of the last list, one of the problems that attracts attention is the correlation between the civil
and family legal remedies, as well as the possibility of applying acts of civil law to the
regulation of family relations.

Therefore, the purpose of this scientific exploration is to analyse the problematic
aspects of family law and civil law regulation of the methods of judicial protection of
family rights and interests.

1. MATERIALS AND METHODS

In accordance with this goal, the basis of methodology for the study of problematic aspects
of the judicial protection of family rights and interests became general scientific and
special methods of knowledge of legal phenomena. In particular, the comparative legal
method was used when comparing scientific views on the possibility of subsidiary
application of civil law rules to regulate family relations in the context of the protection of
the rights and interests of their subjects. Methods of induction and deduction made it
possible to classify ways of protecting family rights and interests by the courts and to
conduct their comparative analysis. The systematic method enabled the relation between a
particular family relation and applied by the court way to protect the rights and interests of
its subjects. The dogmatic method was applied in the interpretation of legal categories, as
a result of which the conceptual and categorical apparatus of the respective legal institute
was deepened and clarified, the character of the law was clarified and definitions were
given to such legal categories as: “annulment of legal relation”, “recognition of right”,
“establishment of legal relation” and some others. Formal-logical method was used as a
universal means of argumentation of scientific conclusions. In particular, through the
formal-logical method, the author has come to the conclusion that the annulment of a legal
relation can be applied by a court solely for the purpose of protecting family rights and
interests arising from marital relations, as well as the legal relation of adoption, while at
the same time declaring a transaction invalid is a civil legal way of protection of rights and
interests of parties to the transaction as grounds for the emergence, change or termination
of the relevant legal relation. Based on the method of systematic analysis, a gap was found
in the legal regulation of the list of ways of protecting family rights and interests by a court,
in connection with which it was proposed to amend paragraph 1 p. 2 of Art. 18 of the FC
of Ukraine, stating the stated legal norm in the following wording: “1) establishment of

®
74



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 1, 2020

legal relation and (or) legal fact, which is the basis for the emergence, change or
termination of legal relation”.

Regarding the methodological basis of the research, its foundations were the
fundamental works of civil scientists, as well as experts in the field of family law. The
systematic analysis of the scientific positions of the said representatives of the scientific
doctrine, as well as the relevant norms of the current civil and family legislation of Ukraine
allowed to reveal gaps in the legal regulation of the ways of protecting family rights and
interests by a court, as well as to conclude on the feasibility of subsidiary application of
the rules of the civil legislation to regulate the relevant legislation.

The legal basis for the study was codified legal acts — sources of family and civil
legislation of Ukraine, namely: the Civil Code of Ukraine and the Family Code of Ukraine.
In addition, a series of court decisions have been analysed to illustrate the enforcement of
the relevant rules, which have been reflected in the Unified State Register of Judgments.

2. RESULTS AND DISCUSSION

2.1 Correlation between the methods of civil and family law protection of family rights and
interests

As already noted, in connection with the duplication of the list of judicial remedies in the
family and civil law of Ukraine, as well as the exhaustive nature of the first and
inexhaustible nature of the last list, one of the problems that attracts attention is the
correlation of civil and family legal remedies. A comparative analysis of the relevant norms
(Part 2 of Article 18 of the FC of Ukraine and Part 2 of Article 16 of the CC of Ukraine)?
gives grounds to conclude that the list of methods of judicial protection of family and civil
rights and interests is identical, with the following exceptions: 1) the family law of Ukraine
provides the possibility of compensation for material and non-pecuniary damage, if it is
provided by the FC of Ukraine or by an agreement (paragraph 6 of Part 2 of Article 18 of
the FC of Ukraine). At the same time, the Civil Code of Ukraine does not contain such a
condition and regulates the possibility of compensation for material and moral damages in
all cases of its task (paragraphs 8, 9 p. 2, Art. 16 of the CC of Ukraine); 2) In addition to
the termination of legal relations, the FC of Ukraine regulates such a way of judicial
protection of family rights and interests as its annulment. At the same time, the CC of
Ukraine does not provide for an adequate way of protecting civil rights and interests.
Instead, it regulates an almost identical in legal nature method — the recognition of a
transaction invalid (paragraph 2 of Part 2 of Article 16 of the CC of Ukraine); 3) FC of
Ukraine, unlike the CC of Ukraine, in paragraph 1 of Part 2 of Art. 18 provides for such a
method of judicial protection as the establishment of a legal relation. In the CC of Ukraine
(paragraph 1, Part 2, Article 16), a similar legal method of protection has another name —
recognition of the right.

The analysis makes it possible to state that the FC of Ukraine significantly expands
the possibilities of judicial protection of family rights and interests and for the first time

! Family Code of Ukraine: Law of Ukraine. (2002, January). Retrieved from:
https://zakon.rada.gov.ua/laws/show/2947-14.
Civil Code of Ukraine: Law of Ukraine. (2003, January). Retrieved from:
https://zakon.rada.gov.ua/laws/show/435-15.
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introduces such traditional civil rights remedies as compensation for material and non-
pecuniary damage. Family law has always held that one of the main civil remedies —
compensation for damages — cannot be used to protect family rights and interests, because
by their very character they are not repaid. Recently, the view on this issue has changed
significantly. Family relations, especially property, can be protected by way of
compensation for the loss of a victim. However, given the specific nature of their legal
nature, this can only be done in cases provided for by law or contract [9]. Thus, persons
who have applied for marriage registration are considered to be bride and groom. In this
case, according to Part 3 of Art. 31 of the FC of Ukraine, the person who refused a marriage
is obliged to compensate the other party for the expenses incurred in connection with the
preparation for a wedding and marriage registration.

Regarding the ratio of such methods of protection of family and civil rights and
interests as the cancellation of a legal relation(paragraph 3 of Part 2 of Article 18 of the
CC of Ukraine) and the invalidation of a transaction (paragraph 2 of Part 2 of Article 16
of the CC of Ukraine), family law is characterised by the presence of legal relations with
a special legal nature, such as marriage and adoption, the rights and interests of which are
protected by the court in a special way — the cancellation of a legal relation.

A large explanatory dictionary of the modern Ukrainian language defines
“cancellation” as abolition, recognition of something invalid [10]. In this case, despite the
identical lexical construction used by the legislator, talking about the consequences of
violating the law at the time of marriage, during the transaction or court decision on
adoption (it is about “invalidation of marriage”, “invalidity of a transaction”, as well as
“invalidation of adoption”), the invalidation of a transaction and the cancellation of the
legal relations are different in their legal consequences ways to protect the rights and
interests. Thus, a transaction is a legal fact that entails the emergence, change or
termination of legal relations. Recognition of a transaction as invalid has the consequence
of invalidity of the respective legal relation. At the same time, marriage and adoption by
their legal nature are already legal relations, the legal basis of which is not a transaction,
but a legal fact of law-establishing nature (a fact of state registration of marriage, a fact
that a court decides on adoption). Given law-establishing nature, family law does not
regulate the possibility of invalidating a fact of state registration of marriage, as well as a
fact that a court decides on adoption, but provides for the possibility of cancellation of
legal relations arising on their basis.

Based on the above considerations, it can be argued that the cancellation of a legal
relation can be used by a court only to protect family rights and interests arising from
marriage and adoption, while invalidating a transaction is a civil way to protect the rights
and interests of parties as grounds for the emergence, change or termination of a relevant
legal relation. Nevertheless, such a conclusion does not negate the possibility of subsidiary
application of such a method of protection as the invalidation of a transaction in order to
protect the rights and interests of participants in family relations arising from the
transaction. Then — the recognition of law as a way to protect civil rights and interests
(paragraph 1 of Part 2 of Article 16 of the CC of Ukraine) and the establishment of legal
relations as a way to protect the rights and interests of family law (paragraph 1 of Part 2 of
Article 18 of the Civil Code) ). It should be emphasised at once that recognition of the right
is one of the most common means of protection. The theory of recognition in the civil
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procedural aspect was developed in the pre-revolutionary period by the famous Soviet
lawyer V.M. Gordon. “The court decision on the recognition of law”, the scientist wrote,
“does not establish anything new, but only adds strength to existing legal relations,
confirms their existence with such force that subsequent litigation was inadmissible. In this
case, the main object of recognition is a subjective right” [11]. Therefore, in response to
the question, whether a court can recognise the existence of facts that have legal
significance, V.M. Gordon answered no, believing that until a fact led to the emergence of
a legal relation, a court could not begin to discuss its existence [11].

Analysing the recognition of the right as a way to protect family rights and interests,
Z.V. Romovskaya draws attention to the fact that in judicial practice the term “recognition
of the right” is used in three different cases. First, to confirm an existing subjective right
in order to eliminate a dispute or to prevent future disputes (for example, the requirement
of one of the spouses to recognise his right to housing, which arose from the moment of
moving into the apartment and exists at the time trial). Second, the recognition of a right
is the restoration of a pre-existing subjective right that has ceased due to the expiration of
its exercise (for example, the restoration of a missed limitation period). Third, the
recognition of the right is the satisfaction of the requirements of persons seeking to
establish the desired legal relation (for example, the recognition of copyright). In addition,
Z.\V/. Romovskaya emphasises that in family law there is no recognition of the right as a
way of protection, but it is necessary to address many issues related to property rights.
Thus, in case a husband does not recognise the independent right of a wife to housing, a
court on a claim of the latter recognises this right for her [12].

The above views lead to the conclusion that the necessity for recognition of the right
arises when a person has a certain subjective right is in doubt, the subjective right is
challenged, it is not recognised whether there is a real threat of such actions. Thus, the
uncertainty of the subjective right leads to the impossibility of its implementation or, at
least, complicates it [13]. Unlike the recognition of the right, which is regulated as a
method of protection in the Central Committee of Ukraine, the establishment of a legal
relation is a way to protect subjective rights and legally protected interests in family law.

Quite successfully and fully, in author’s opinion, the establishment of legal relations
in family law was analysed by O.M. Ponomarenko, who noted that this method of
protection corresponds to the essence of some family relations, because one of the specific
features of the latter is the possibility of family relations emergence outside a will of a
subject . This is due to the need to protect the most vulnerable, “weak” family member,
usually a child. The need for it arises when a certain legal fact necessary for the emergence
of a legal relation is not recognised by a subject and a person concerned applies to a court
to establish it. In such cases, the court's decision to recognise a legal fact is the basis for
the emergence of a legal relation (i.e. is a legal fact) [14].

Z.V. Romovskaya, considering the establishment of a legal relation as a way to
protect family rights and interests on the example of establishing paternity, writes,
“Satisfying the claim for paternity, the court thus confirms the existence between the child
and the defendant of biological connection — origin, which is one the of the grounds for the
emergence of a legal relation between them. Having endowed the defendant with the
legally significant quality of a father, the court decision is one of the links in the general
chain of legal facts that give rise to the legal relation between the child and his father” [15].
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From the point of view of O.V. Dzera and 1.0. Dzera, the establishment of a legal
relation is associated with the adoption of certain measures aimed at restoring the violated
subjective right of a person in the state in which it existed before its violation. That is, to
file a lawsuit, it is necessary that the subjective right is not terminated and can be restored
by eliminating the consequences of an offence [16]. The fact that the establishment of a
legal relation is the basis for the emergence of rights leads some scholars to the conclusion
that in essence this method of protection is identical to the recognition of the right. Thus,
Y.F. Bespalov notes that as a way to protect the rights of a child establishing the origin
(legal relation) is a measure aimed at restoring (recognising) the violated (disputed) rights
of a child [17]. At the same time, there is an opposite position in scientific doctrine, the
supporters of which insist that the establishment of legal relations and recognition of law
are different ways of protecting family rights [18]. Their arguments are as follows: the
need for recognition of a right arises when a subject's existing subjective right is challenged
or not recognised. Thus, the role of a court is limited to confirming an existing right. When
establishing a legal relation, a subjective right arises on the basis of a court decision. Proof
of this, for example, is the fact that a child's right to alimony is linked to a court decision
recognising paternity [14].

Regarding the legal nature of such a way of protecting family rights and interests as
establishing a legal relation, it is necessary to emphasise this. According to the provisions
of the general theory of law, the legal relation arises, changes or terminates on the basis of
a legal fact. A legal fact in family law is a specific life circumstance, the legal construction
of which is provided or permissible by family law, the occurrence of which causes legal
consequences for family relations (emergence, change, termination, suspension,
impediment or restoration) and (or) for family law legal capacity (emergence, expansion,
termination or restriction) [19]. Hence, the only obligatory precondition for establishing a
legal relation, with certain exceptions, is the prior establishment by a court of a relevant
legal fact as a ground for the emergence, change or termination of the legal relation. In
view of this, a court, with certain exceptions, may not establish a legal relation, but may
establish only legal facts that are the basis for its occurrence, change or termination. For
example, the establishment by a court of a fact of paternity results in the emergence of a
legal relation between a father and a child.

Here is an example from case law. In March 2016 the applicant applied to the court
to establish the fact of paternity in respect of her son, citing the fact that her son had been
born during her cohabitation with the husband who was suited. However, since the parties
lived without marriage, on the instructions of the mother in the child's birth certificate in
the column “father” the civil registry office made an entry in accordance with Part 1 of
Art. 135 of the FC of Ukraine. The child's father died at the home of the applicant's parents.
The establishment of the fact is important for the implementation of her personal non-
property and property rights, in particular, the right to financial assistance in connection
with the loss of a provider. After hearing the explanations of the applicant and his
representative, the representative of the interested person, the testimony of witnesses,
examining and evaluating the evidence in their entirety, the court concluded that the
application was satisfied because the deceased had acknowledged his paternity to the
applicant's son. Thus, the court obtained sufficient evidence to reliably confirm the fact of
the applicant's son's origin, which was also confirmed by the documents available in the
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case file. Establishing the fact of paternity has legal significance for the applicant, as it is
necessary to obtain the right to financial assistance in connection with the loss of a
provider. It is impossible to establish the fact of paternity in another order, so the
application is subject to satisfaction [20].

Thus, the way to protect family rights and interests by the court in this case was not
to establish a legal relation, but the fact of paternity, which, in turn, is the basis for the
emergence of a legal relation between father and child. In the legal literature, scholars also
argue that the court, acting in the manner prescribed by law, directly determines the legal
consequences of established facts and situations, requiring a legal response [21].
Nevertheless, it should be emphasised that there are two exceptions to this general rule:
the court can protect family rights and interests by establishing a legal relation, deciding
on adoption (Part 1 of Article 207, Article 232 of the FC of Ukraine), and on the
establishment of a regime of separate residence at the request of spouses (Article 119 of
the IC of Ukraine).

Given the above, the authors consider unfounded the position of the legislator, who
among the ways to protect family rights and interests does not call the establishment of a
legal fact that is the basis for the emergence, change or termination of the relation [22-25].
As proved above, the legal relation, with the exception of legal relations of adoption, as
well as the establishment of separate residence at the request of the spouses, arises solely
on the basis of legal fact, the establishment of which, along with the establishment of a
legal relation, should be qualified as one of the ways of judicial protection of family rights
and interests. In this regard, the author proposes to make appropriate changes to paragraph
1 of Part 2 of Art. 18 of the FC of Ukraine, setting out the specified legal norm in the
following wording: “1) the establishment of a legal relation and (or) a legal fact that is the
basis for the emergence, change or termination of the legal relation.”

And the last thing to pay attention to — how do the recognition of the law and the
establishment of the legal relation and (or) legal fact, which is the basis for the emergence,
change or termination of the relation, as ways to protect family rights and interests? As
emphasised above, the need for recognition of a right arises when a person has a certain
subjective right in doubt, the subjective right is challenged, it is not recognised whether
there is a real threat of such actions. The characteristic feature of the recognition of the
right is that this method does not create new substantive legal relations: the court
recognises the presence or absence of the relevant subjective right of its holder. At the
same time, the establishment by a court of a legal relation and (or) a legal fact, which is
the basis for the emergence, change or termination of a legal relation, has the consequence
of “creating a new legal relation” that did not exist before. In view of this, it can be argued
that the recognition of the right and the establishment of a legal relation and (or) legal fact,
which is the basis for the emergence, change or termination of the legal relation, are
independent ways to protect family rights and interests.

2.2 Application of acts of civil legislation to the regulation of family relations in the context
of protection of the rights and interests of their subjects

The second aspect that deserves attention in the study of problematic aspects of family law
and civil law regulation of ways to protect family rights and interests by the court is the
possibility of applying in the appropriate context of civil law to regulate family relations.
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It should be noted that this dispute has a long history, its beginning is associated with a
separate codification of civil and family law. It should be noted that no one has ever
questioned the possibility of applying civil law to regulate family relations. This is due to
the fact that the FC of Ukraine, operating with many civil law terms, does not disclose their
content [14]. Thus, O.M. Ponomarenko notes that the purpose of family law regulation is
to consolidate a special regulation of family relations, which corresponds to the specifics
of the latter. And at times when the regulation of relations between family members does
not differ from the regulation of relations between other subjects of civil relations, it should
be attributed to the parish of the CC of Ukraine [14].

In the appropriate context, O.V. Nekrasova even identifies forms of subsidiary
application of civil law to family relations, such as: a) conditionally subsidiary application
provided by Art. 8 of the FC of Ukraine, without defining specific categories of family
relations to which the norms of the CC of Ukraine may apply; b) direct subsidiary
application, enshrined in the FC of Ukraine, to regulate the norms of the CC of Ukraine of
specific types of family relations, for example, the exercise of the right of joint ownership
after divorce. In addition, the author considers it appropriate to apply the basic principles
of civil law to regulate family relations by analogy with the law [18]. Proponents of another
point of view point out that family law is historically separated from civil law, so some
family law remedies repeat the content and procedure for their application of the relevant
civil law remedies, but the direct application of the CC, which provides for the protection
of civil rights, to ways to protect family rights is impossible due to the substantive features
of family relations, which are characterised by lack of payment, special subject
composition, duration in time, the presence of a close family communication and personal
trust [26]. For example, Yu.F. Bespalov writes in this regard, “Some family law methods
coincide with civil law. But both the first and the second are independent legal phenomena
and have features determined by the subject, method of legal regulation, as well as the
functions of the branches of family and civil law” [17].

In author’s opinion, the use of those methods of protection that are regulated by the
CC of Ukraine to protect family rights and interests is not only possible, but also directly
regulated by the FC of Ukraine. Thus, according to Art. 8 of the FC of Ukraine, if personal
non-property and property relations between spouses, parents and children, other family
members and relatives are not regulated by the FC of Ukraine, they are regulated by the
relevant norms of the CC of Ukraine, unless it contradicts the essence of family relations.
It seems that the relevant norm also applies to the ways of protection of civil rights and
interests, which can be used to protect family rights and interests, if it does not contradict
the essence of family relations. Thus, there is a “subsidiary application” of the methods of
judicial protection of the rights and interests defined by the CC of Ukraine to protect the
rights and interests of the subjects of family relations.

Concluding the study of methods of judicial protection of civil and family rights and
interests in the comparative aspect, as a result, the author notes that the legislator's
regulation of special methods of judicial protection of family rights and interests, such as
establishing a legal relation and its annulment, due to the special legal nature of family
relations excludes the possibility of “subsidiary application” to protect the rights and
interests of their subjects using civil legal protection methods unregulated by family
legislation (recognition of the right and invalidation of the transaction).
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CONCLUSIONS

The only obligatory precondition for establishing a legal relation by a court decision is the
prior establishment by the court of the relevant legal fact as a ground for the emergence,
change or termination of the legal relation. In view of this, the court, except for cases of
adoption, as well as the establishment of a separate residence on the application of the
spouses, protects family rights and interests in a separate proceeding not by establishing a
legal relation, but by confirming the presence or absence of legal facts. is the basis for its
occurrence, change or termination.

The legislator's regulation of such special methods of judicial protection of family
rights and interests as the establishment of legal relations and its annulment is due to the
special legal nature of family legal relations, which does not exclude the possibility of
“subsidiary application” to protect the rights and interests of their subjects using civil legal
protection methods unregulated by family legislation (recognition of the right and
invalidation of the transaction). In order to optimise the family legislation of Ukraine in
the context of legal regulation of ways to protect family rights and interests, the author
proposes to set out in the new version of paragraph 1 of Part 2 of Art. 18 of the FC of
Ukraine: “1) the establishment of a legal relation and (or) a legal fact that is the basis for
the emergence, change or termination of the legal relation.”
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