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Incmumym npasa ma npas a0 gunu
Axagemii Hayx Asepbaiigxcany
Baxy, Asepbatiancan

IHHOBAuIﬁHI @®OPMHU PEAAIBALIT HIMBIABHHUX
IMPABOBIZZHOCHH B CTPYKTYPI BAXHUCTY I1PAB
IHTEAEKTYAABHOI BAACHOCTI

AHortanisi. [{uginbni npasogioHOCUHY 30 CB0EI0 CYMMIO € OCHOBOIO PO3GUMKY CYCHIIbCMEA.
V 36’a3xy 3 yum neobxionicms Oinbut pemenbHo20 pe2ynio8anHs GiIOHOCUH Midc cyb ekmamu
npago8o2o Nois NPU3800UMb 00 HeOOXIOHOCHI pO321A0Y DLIbUL YIMKO 8USHAYEHOI 2ay3i npa-
6a. Pezynioganms npasa 6 MidjCHApOOHIl CMPYKMypi 6UBHAYAEMbCA MUM, WO NPABOSI ACNEeKmu
YUBIILHUX NPABOBIOHOCUH 8Ce YaCmiuLe NPOABIAIOMbCA HA MIHCHAPOOHOMY pigHi. Tomy ananiz
MIHCHAPOOHOT 2any3i YUBITLHUX NPABOBIOHOCUH [ CIAHOB8UMb AKMYATbHICIb NPOBE0eH020 00-
cnidoicenns. Hosuszna pobomu eusnayacmovcs mum, wo 6 0iibuocmi sunaokie 0cHo8y 0iis
PO36UMKY 2POMAOAHCLKO20 3AKOHO0ABCMEA CKIA0a0ms HOPMU MAIHOG020 | 20CN00APCHKO20
npasa. B pobomi ocnoenoio idecto € me, wo 0CHOBY YUBIILHUX NPABOGIOHOCUH 8 CYYACHOMY
NOCMIHOYCMPIAIbHOMY CYCRIIbCMBE CMAHO08IIMb Y6 'ekmu iHghopmayiunoi 6esnexu. Asmopu
00 HUX GIOHOCAMb 2ATIY3b 3AXUCMY NPAS HA IHMENeKMYalbHY 61ACHICMb. Y cmammi nokasana
OCHO8A 0151 IMIIIeMeHMAayii 3aK0OH00A81020 Pe2yO8aAHHI 8 HAYIOHAILHI 3AKOHOOABCMBA PO3-
sunenux kpain na ocnosi npasa €C i CIIIA. IIpaxmuuna peanizayis 00CAiONCeHHs NOAA2AE
6 2apMoHI3ayii 3akoH00a8cmea ma PoOpmMy8aHHi HOBOI NPAKMUYHOI NAPAOUSMU OXOPOHU NPA8
i 3axucmy YugilbHUX NPABOGIOHOCUH HA OCHOBI HENOPYUWHOCMI 3AXUCTY [HMeNleKmydlbHOl
611ACHOCMI.
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INNOVATIVE FORMS OF THE CIVIL LAW RELATIONS’
IMPLEMENTATION IN THE STRUCTURE OF THE INTELLECTUAL
PROPERTY RIGHT PROTECTION

Abstract. Civil law relations are essentially becoming the base for social development. In this
regard, the necessity of more precise regulation of the relations between the legal field subjects
causes the need in considering a more precisely defined legal branch. The legal regulation in the
international structure is defined by the fact that the legal aspects of civil law relations are more
often manifested at the international level. In this regard, the analysis of the international branch
of civil law relations exactly presents the relevance of the conducted research. The novelty of the
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paper is defined by the fact that in the majority of the cases, the base for the development of
civil legislation consists of the norms of property and economic law. The basic idea of the paper
is in the fact that the base for the civil law relations in the modern postindustrial society is laid
by the subjects of informational safety. The authors assign to them the branch of intellectual
property protection. The paper shows the base for the implementation of the legal regulation in
the national legislation of the developed countries based on the UE and USA legislation. The
practical implementation of the research is in the harmonization of the legislation and the forma-
tion of the new practical paradigm for the protection of the intellectual property and other civil
law relations based on the inviolability of the intellectual property protection.

Keywords: Civil law relations, regulation, property, protection, rights.

INTRODUCTION

The embodiment of the progressive legal standards should be ensured not only by
the national legislation but directly in the law-enforcement and judicial practice.
Thus, at the implementation of the global integral reform in the sphere of the intel-
lectual property, special attention should be paid to the consideration of the Euro-
pean approaches regarding the intellectual property protection, including in the part
of the reflection of the private law principles in the legislation.

Notably, the problem in this perspective is understudied, although this issue is
relevant for the intellectual property reformation process. Special studies in the sphere
of the European legislation, including in the aspect of intellectual property protection,
were conducted very seldom. Much more attention in the civility studies is paid to
the concept and essence of the principles but predominantly in the context of the
analysis of the national legal schools and legislation.

The issues regarding the implementation of the legal principles are the subject of
both practical and theoretical studies and are reflected in the legal doctrine [1]. Par-
ticular attention though insufficient from the perspective of legal enforcement and
judicial practice is paid to these issues at the level of the scientific events and measures
[2]. Unfortunately, the multiple themes raised at the scientific discussions are usu-
ally devoted to the theoretical approaches to the understanding of the legal principles
applicably to their implementation as part of the branch studies beyond the civil law
(if only from the civil process) [3]. As for the sphere of intellectual property, then the
issues of its exposure to the civil law principles (both for civil law and civil legisla-
tion) has not been yet raised at the level of the theoretical constructions. At the same
time, as for the law implementation, first of all, for the judicial practice in the sphere
of consideration of the discussions on the violation of the intellectual property right,
the role of principles is extremely important [4].

In general, the theory of law considers the law implementation as a complicated
process including the mechanism of the law implementation and the form of the law
implementation; the implementation is considered as the embodiment of the legal
norm in the activities of the law subject [5]. The main forms of implementation include
as follows:

[
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1) use — the form of implementation of the norms, the contents of which is the
active behavior of the subjects by their own consent;

2) execution — the form of implementation of the mandatory norms, the contents
of which is the commission of actions required by the legal prescriptions, i.e. execution
of the imposed obligations;

3) observance — the form of implementation of the protection norms, the contents
of which is the restraint of the subject from the violation of the legal norms [6].

In the 19% century, they highlighted the category of interest, speaking about the
contents of the subjective law [7]. The subjective law usually combines two aspects:
formal, i.e. the opportunity to act for the implementation of a known will, and material,
i.e. an opportunity to act for the implementation of the known interest, and both these
opportunities are not just factual, but legal, i.e. based on objective law [8]. The modern
civil law scientists define that the civil legislation notes that only the interest may be
protected that does not contradict to the general bases of the civil legislation [9]. The
correlation of the subjective law and private interest is concluded in the fact that
private interest reflecting in the consciousness of the legal subject is a sense-generating
factor of the will behavior of the subject of civil relations, while subjective civil law
is a special legal means for the implementation of private goals, and finally — private
interest of the subject [10]. The stated positions, the same as the opinions of other
scientists allow firmly speaking about the lack of equality between the concepts of
law and interest.

Generally, judicial protection is perceived as one of the fundamental principles
of civil law [11]. It is often defined as a basic principle, without the implementation
of which the effectiveness of achievement of the contractual legal goal would be
challenging [12]. The declaration of the judicial protection of civil law and interest
as a legal base for civil legislation is difficult to overestimate but for the influence of
the court on the counteragents violating the obligations, the mechanism of the
measures taken by the court to the violator is also important [13]. Such a mechanism
forms particular ways of civil rights protection, which may be applied by the court
[14]. One of the defining components of the principle of the civil rights protection
and the interest protection by the court is in the provision of the guarantees to each
person for effective judicial protection [15]. It supports the consideration of judicial
protection through its understanding exactly as the principle of law. It means — it
provides an opportunity of applying generalization, the perception of the protection
through the correlation of the general, special and particular in specific legal relations
during the implementation by the person of his/her rights to intellectual property,
including — in the process of protection of such rights.

1. MATERIALS AND METHODS

The paper uses the aggregate of the general scientific and special scientific meth-
ods. The general scientific dialectical method of cognition was basic in this system
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and allowed performing the scientific tasks set in the unity of their social contents
and legal form. Particularly, the dialectical method of cognition of reality allowed
implementing the analysis of the nature of civil law and civil legislation principles,
and the principles of private law; defining the role and contents of the legal prin-
ciple of judicial protection of civil law and interest; and defining the peculiarities
of its implementation in the sphere of intellectual property. The systemic-structural
method was used to define the peculiarities of implementation of the civil legisla-
tion principles in the sphere of intellectual property. The method of the systemic
analysis contributed to the in-depth revealing of the contents of the civil law prin-
ciples in general and the principle of protection of the civil law and interest, and the
definition of the peculiarities of their implementation in the sphere of intellectual
property.

The application of the historical-legal and comparative-legal methods allowed
revealing the contents and peculiarities of documenting the intellectual property
protection principles in the TRIPS Agreement, stating the peculiarities of their
implementation in the national legislation and law protection practice; defining the
ways of the EU legislation development in the part of the intellectual property
protection and reflection of the private law principles in the process of implementation
of the right to protection. The application of the method of analysis and synthesis
contributed to the revealing of the legal nature of the civil law principles, the definition
of the contents of the basic forms of the intellectual property right implementation
by the authorized subjects, as well as revealing of the contents of the intellectual
property right violation.

2. RESULTS AND DISCUSSION

The European specialists note that in the European Union, the harmonization of the
legislation undergoes great political and ideological pressure because this process is
considered as the main element of the unified market creation. Significant harmo-
nization also happens in other places, which is nourished by the realia of the global
market economy.

This study has already mentioned that the intellectual property right protection
should be based on the principles of anthropocentrism, on the implementation of the
fundamental principles of the human rights protection, which lays in the basis of the
private law protection of the rights of the individuals and the legal entities. It is pro-
vided that the development of the modern civil law doctrine is based on the anthro-
pocentrism.

Exactly such theoretical legal law principles based on the anthropocentrism, new
European paradigm, allow actively developing the corresponding civil law institu-
tions, including the institute of the intellectual property right (in this case — in the part
of the civil law intellectual property protection). Moreover, the corresponding legis-
lative opportunities have been created for this purpose as well as special legislation
[
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in the sphere of intellectual property. However, in this case, the implementation of
the intellectual property protection principles through the prism of anthropocentrism
is reasonable to be defined through the epistemic of the European approaches in regard
to intellectual property protection.

And in this case it is reasonable to mention the following document once again:
Principles, Definitions and Model Rules of European Private Law (2009) as a result
of the Draft Common Frame of Reference (DCFR) edited by Christian von Bar and
Eric Clive [16] because particularly this document is a benchmark in the legal science
to the European legal history and comparative law. It exactly contains the sufficient
bibliography of the main legal materials together with the comparative analysis, which
ensures the fullest and most available European and legal experience for the research
scientists. Particularly this document is considered as the central element in all the
future discussions on the harmonization of the EU legislation. It has the initial author-
ity for the interpretation of the future UE provisions on the private law and is an
important document for the experts dealing with the EU legal system.

It is of great theoretical value because as it has already been mentioned above,
the DCFR model norms consist of the principles. Particularly from these positions,
it is reasonable to consider the principle of the human rights protection documented
in Article 1.-1:102(2) of the DCFR, which states that the model norms should be
interpreted in the context of any applicable means guaranteeing human rights and
fundamental freedoms.

Taking these ideas into account, we will apply exactly to the sphere of intellec-
tual property. One may state that it is particularly the European Union, which elabo-
rated a significant experience in the intellectual property protection because in Europe
with the purpose of solving the above-mentioned problems, on 29 April 20114, the
European Parliament and the Council of the European Union adopted the Directive
2004/48/EU concerning the observation of the intellectual property right [17], which
became effective in 20 days after its publication. The need in the elaboration and
adoption of this Directive was provoked by several factors reflected in the preamble
of the Directive.

First, the Community over the years of its existence formed a particular massive
of the norms of the intellectual property substantive law, which are recognized by the
compound part of the Community’s legal standards (acquis comunautaire), however
their effective implementation is directly connected with the use of the unified ap-
proaches to the application of the means of defense and protection of the intellectual
property by all the member-states of the Community at the level of the national leg-
islation. However the incompliance between the systems of the intellectual property
protection means of the member-states harmful for the proper functioning of the
Internal Market, make it impossible to ensure the proper level of defence and intel-
lectual property protection in the entire territory of the Community, as well as lead
@
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to the weakening the material norms of the intellectual property right and to the loss
of the integrity of the Internal Market in this sphere.

Second, at the international level, all the Community member-states, as well as
the entire Community concerning the issues within its competence are bonded by the
TRIPS Agreement concluded as part of the World settlement of sale. In Europe, the
provisions of the TRIPS Agreement are applied by the member-states alongside with
the national legislation and the international agreements in this sphere with the cor-
responding states. At the same time, it is impossible to note that the application of
the TRIPS Agreement at the level of the European Union has not caused the ex-
pected exclusively possible consequences because the national legislation contained
significant differences including in the part of the documented mechanisms of the
intellectual property protection. Actually, the TRIPS Agreement was not enough to
overcome the existing contradictions at the level of national legislation, first of all,
in the procedural issues of the intellectual property protection of the Community
member-states. Thus, the EU faced the goal of the harmonization of the legislative
approaches as part of the legal protection and especially of the intellectual property
protection, which has been namely embodied in the long-term process of work and
the adoption of Directive 2004/48/EU.

The goal of the Directive became the approximation of the legislation systems
for the provision of the high, equivalent and similar protection level at the EU inter-
nal market. I.e., the goal is the approximation of the means and procedures of the
national systems of the Community member-states, which are subject to the applica-
tion in the cases of the violation of the intellectual property rights at their commercial
use. Alongside with it, as was stated in the preamble, Directive 2004/48/EU was not
aimed for the establishment of the harmonized rules for judicial cooperation, jurisdic-
tion, and execution of the solutions in the civil end economic issues, the solution of
the issues of the law enforcement etc. The Community only developed the regula-
tory documents governing the procedural issues and able to be applied to intellec-
tual property. However, the significant number of the provisions documented in the
Directive is directly concerned with the competence of the court. Also, Directive
2004/48 / EU is not concerned with the application of the competition rules. l.e. one
may conclude that the execution of the provisions of the Directive is aimed at the
creation of the available minimum harmonized means of the intellectual property
protection in the territory of all the Community member-states.

As stated in the preamble of Directive 2004/48/EU, the agreements of applying
the precaution measures used particularly for the preservation of the proofs, the cal-
culation of the damage or the agreement on the application of the judicial restraint
significantly differ in the community member-states. In some member states, there
are no measures, procedures or means — such as the right to the information and dele-
tion for the expense of the violator of the infringing goods placed on the market. It
is clear that this situation does not contribute to the free turnover within the EU in-
[
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ternal market and does not create a favorable environment for healthy competition.
Thus, the harmonization process continues.

The adoption of this Directive was initiated by the European Commission as an
important, but the first step on the introduction of the horizontal means of anti-piracy.
Directive 2004/48/EU is a unified structural set of sanctions in the European Union
regarding the intellectual property right, in the minimum means available for the right
owners and state authorities to fight against the violation of the intellectual property.
Atrticle 3 of Directive 2004/48/EU defines the general requirements to the measures,
procedures, and means for the member-states. Such measures, procedures, and means
should be just and impartial, should not be redundantly complicated or burdening or
stipulate groundless terms or the need in lingering. The stated measures, procedures,
and means should also be effective, proportional and convincing and be applied in
such a way to avoid obstacles for the legal trading and stipulate the guarantees against
the violation.

In 2005, the European Commission adopted the Application regarding Article 2
of Directive 2004/48/EU of the European Parliament and Council on the provision
of the intellectual property rights [18]. It was caused by the need in elaborating to
what intellectual property rights one needs to apply the Directive because there was
an uncertainty about it. According to the application, such a list was considered as
follows: copyright; related rights; sui generis right of the database producers; right
of the semiconductor items’ reprographies; right to an industrial design; patent rights
including rights originated from the certificates of the additional protection; geo-
graphical indications; utility model rights; rights to the plant varieties, rights to the
firm-names so far they are protected as the exclusive property rights of the national
legislation. It is reasonable to note that the legislation generally considers the intel-
lectual property right objects in the context of protection of such rights.

The implementation events and measures at the level of the European Union aimed
at the improvement of the intellectual property protection became the adoption by
the EU Council of the Message in the Implementation of the Industrial Property Rights
Strategy in Europe in July, 2008 [19] and the Resolution on the Integral Anti-Coun-
terfeit and Anti-Piracy Plan in September 2008 [20]. It resulted in the initiation of the
activities of the European Observatory on the issues of counterfeit and piracy.

In March 2010, the EU Council adopted the Resolution on the Provision of the
Observance of the Intellectual Property Rights at the Internal Market [21]. The
Resolution recognized the problem of the insufficient level of the copyright and re-
lated rights protection in the digital environment, which has an adverse effect for the
legal marketing of the media-products and development of the European industry of
culture.

Also, in 2010, the European Commission based on the reports of the oit member-
states and the experts of the European Observatory concerning the issues of the
counterfeit and piracy, they prepared the Report on the Application of Directive
@
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2004/48/EU [22]. They denoted a series of challenging issues at the level of law
enforcement in the EU states. Particularly, there are the complications of applying
the Directive in the conditions of the digital environment because the Directive was
not aimed at solving the issues of piracy on the Internet). The protection process is
complicated by the diversity of the application of the intermediate restraints against
the law violators and judicial restraints against the mediators, including in the part of
the provision of the proofs required by the national judicial authorities.

The civil law protection problems have been in the focus for many times. Par-
ticularly, the situation with the harmonization of the civil law ways for the rights
protection significantly differ from the harmonization of the customs events and
measures, for which except for the elaborate annual monitoring of the situation at the
general European level and in the member states, the detailed roadmaps are approved
covering the improvement of the legislation, the organizational activities of the cus-
toms authorities, the partnership with the private sector and the subjects of law, and
the international activities. And this is really the fact of generating many problems
in the European law-enforcement.

For example, the practice of application of the Directive revealed various ap-
proaches to the implementation of the corrective measures and the execution of the
judicial solutions, particularly as part of the interpretation of the concepts of ‘forfei-
ture’ and ‘ultimate deletion’, documented by Article 10 of the Directive, the liquida-
tion of the goods and their reuse. An extremely great problem remains the issues of
definition of the reimbursement, particularly the definition of the lost benefit, the
definition of the revenues obtained by the law violator, moral harm, compensations,
the reimbursements at the inadvertent violations, as well as additional reimbursements.
They note that the requirements of Article 13 of the Directive concerning the account-
ing of the violators’ income were implemented by the member-states' legislation in a
different way. So, some member-states (Slovakia) mind the revenue of the law viola-
tors only or as the reimbursement for the illegal income at the calculation of the
losses, non-cumulatively though. In the other member-states (FRG, Italy) the transfer
of the violator's revenue is applied as an alternative when the violator's revenue ex-
ceeds the lost benefit calculated by the subject of the law. In some states (Benelux
countries), in case of deliberate violation, the transfer of the income may be con-
demned as a compliment to the reimbursement of the losses.

As a result of the long-term studies and based on the answers of the experts, the
Legal Subcommittee of the European Observatory defined the following main prob-
lems of implementing the civil legal proceedings on the issues of the intellectual
property violation:

— The reimbursement of losses has no restraining function;

— The complications with the proving the losses (providing the evidence), the
lack of the harmonized approaches to the definition of the losses, the lack of the
normative volumes of the losses;

[
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— A rather long time of the legal proceedings, the complexity of the legislation
and the procedures, the specialized courts are not de facto specialized;

— The imprecise regulation in the legislation of the loss conferment order for the
imposition of the moral harm at the violation of the intellectual property rights;

— The lack of experience;

— The issues of the civil legal proceedings regarding intellectual property is not
a governmental priority;

— The problems with the consideration of the mediators’ responsibility;

— The problems with the infringing goods transit operation;

— The anonymity of the Internet-users. The Internet-piracy (including the me-
diators gaining the revenues from the advertisement and illegal exchange of the files
and the violation of the copyright) is the most understudied sphere. The mistakable
is a supposition that the upload of the prohibited contents from the inappropriate
sources lays in the sphere of the exceptions in relation to private copying;

— The lack of interest on the part of the police, prosecutor office etc.;

— The criminal ways of protection may only be used as the last means (gener-
ally, when there is a threat to the healthcare, for example, counterfeit drugs), the
criminal sanctions only exist in theory, the reluctance to apply them;

— The lack of the arbitral procedure on solving the domain disputes. In some
states, the registration of the domain names is not governed by the state;

— The reluctance of the courts to ensure complete reimbursement of the judicial
expenses if the complainant does not get the complete reimbursement of the declared
losses;

— The majority of the population does not consider law violations in the sphere
of intellectual property rights protection as illegal activities.

According to the results of Directive 2004/48/EU implementation and considering
the revealed problems and further distribution of the piracy and counterfeit in Europe
in 2011, the European Commission defined the further plan of actions in the sphere
of intellectual property protection in the Message ‘The Unified Market for the Intel-
lectual Property Rights’ [23], which is being implemented until now.

Among the scope of activities in Europe aimed at the developing of the studied
area, one should also mention voluntary national presentations of the intellectual
property protection modes, which usually take place at the events and measures of
the WIPO and its committees. The example of the latter may be the organization of
the anti-counterfeit system. In this sense, interesting is the experience of Spain and
Denmark because Spain became the pioneer in the creation of the well-coordinated
organizational anti-counterfeit system both at the national level and at the level of
the European Union. In Spain, considering the increase in the release of the counter-
feit product, in 2000, they created the Interdepartmental Commission for the Fight
against the Intellectual Property Rights Violation [24].
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The Director General of the Spanish Patent and Trademark Office became a
member of this Commission, the main task of which concluded in the coordination
of the ministries’ activities taking part in the fight against the infringing goods release
in Spain, and in the search of the corresponding practical solutions of this problem.
This Commission composed exclusively of the state officials was replaced in 2005
by the Interbranch Commission on the Fight against the Violations of the industrial
property rights (CAPRI). In 2014, CAPRI was reorganized and got new functions
predominantly aimed at establishing the connections with the international organiza-
tions fighting against the violations of the industrial property rights, and first of all,
it is about the European intellectual property rights violation watchpoint. As the ac-
tivities of the CAPRI also had to be activated, the methods of its work were supple-
mented with the creation of the work groups that propose their solutions more often.

In 2003, when Spain presided in the Council of the European Union, it suggested
creating the European Monitoring point over the intellectual property rights violation.
In 2010, when Spain presided in the Council of the European Union again, the struc-
ture and authorities of the European Monitoring point were expended. After its es-
tablishment in 2011, OERM took an active part in the activities of five work groups
of the Monitoring point. Particularly, based on this system of the work coordination,
the OERM took great efforts on the distribution of the information concerning the
problem of the counterfeit production and its adverse effect through the preparation
of the research, campaigns and the organization of special days.

The actions aimed at the improvement of the rights protection system are also
performed by other EU states. Particularly, to increase the effectiveness of intellec-
tual property protection, the Danish Patent and Trademark Office (DKPTO) at the
end of 2015, created a special Group for the Rights Protection. The idea to create the
Group for the Rights Protection based on the national department was documented
in the law adopted on the 24 March 2015 implying the amendments to the laws on
the trademarks, the design, patents, and utility models [25]. The Law was adopted
with the aspiration to increase the effectiveness of the rights protection of the indus-
trial property. At the same time, the contents of the authorities given to the Group for
the Rights Protection supports that the Group will take on the issues of the intellec-
tual property protection in general, not only in the industry.

The Group for the Rights Protection serves an innovative center for the entrepre-
neurial community, consumers, and representatives of the state authorities. The users
may apply with the requests of consulting in their private cases connected with the
violation of the industrial property rights violation (disputes connected with the use
of the identical and almost identical products, trademarks and samples). The group
for the Rights Protection also presents the information and general recommendations
on the issues of rights protection. The activities of the Group for the Rights Protection
will contribute to the more active use of the unlawful actions of the mechanisms in
[
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the context of regulating the disputes in the sphere of the intellectual property regard-
ing the use of the identical and almost identical products, trademarks and samples.
Also, the goal of this work is to increase the number of the complaints against the
violators of the intellectual property rights through the preliminary consultations,
which will probably lead to the increase in the number of the private consultants (for
example, the agents on the intellectual property issues) and police. At the same time,
as seen from the example, the activities of the Group for the Rights Protection should
contribute to the decrease in the number of court disputes in this category of cases.

The creation of the Group for the Rights Protection allowed uniting all the func-
tions and professional experience as part of one DKPTO division in the sphere of
intellectual property protection. It is done with the purpose of forming the optimum
base or the agreements, effective and competent work. Notably, the DKPTO cur-
rently solves a series of tasks aimed at the increase in rights protection effectiveness.
Particularly, the DKPTO performs the functions of the Ministry Network secretariat
on the fight against the intellectual property rights violation, takes part in the Euro-
pean Committee on the Monitoring of the Intellectual Property Rights Violation, the
development of the policy at the national and international level, as well as on the
international forums for the purpose of cooperation.

Notably, for the purposes of the interdepartmental cooperation, there is the Min-
istry Network on the Fight against the Intellectual Property Right Violation in Den-
mark. This network was created in 2008 and operates rather effectively. The work of
the Ministry Network is supported by the following bodies: State Prosecutor Office
on the Investigation of Major Economic and International Crimes; National Police
of Denmark; Customs Department of Denmark (SKAT); DKPTO (secretariat of the
network); Ministry of Culture; Healthcare and Drugs Department of Denmark; Tech-
nical Safety Department of Denmark; the Authority for the Fight against Monopolies
and Consumers Rights Protection of Denmark; Veterinary and Food Control Service
of Denmark; Department on the Issues of the Entrepreneurial Activities of Denmark;
Ministry of Internal Affairs (Commerce Council). As seen from the above-stated, the
work of the network is only performed by the state authorities. It allows the partici-
pants to quity openly discuss to actively exchange the information. Alongside with
it, the network was able to adjust the meaningful dialog with the industrial circles
and this cooperation is important and very beneficial. The organizational structure of
such a format was agreed by the representatives of the Network and the industrial
circles in 2010.

For the purpose of improving the copyright protection, in June 2012, the Minis-
ter of Culture of Denmark promulgated eight initiatives aimed at the contributing
the development of the creative branches and reduction of the piracy scales on the
Internet. These eight initiatives were called ‘the copyright portfolio’. As part of the
implementation of such initiatives, two written codes of conduct were developed.
@
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The first code of conduct is concerned with the delivery of judgments on the website
blocking based on the copyright violation (first of all, the copyright of the authors,
but not limited to it), while the second is aimed at encouraging lawful behavior on
the Internet.

CONCLUSION

In the regulation of the legal relations in the sphere of intellectual property and the
implementation of the intellectual property rights, the following branch civil law
principles are applied:

— The principle of not permitting the dictatorial interference into the personal life
—regarding personal non-property rights of intellectual property;

— The principle of not permitting expropriation except for the cases set by the
legislation — the implementation of this principle in regard to the intellectual property
right object has its own specificity caused by the legal nature of the intellectual
property objects, which is reflected both in the national legislation and in the ECHR
practice;

— The Freedom-of-Contract Doctrine — the implementation of this principle is
applied to the sphere of the intellectual property completely in the process of the
intellectual property rights disposal and the implementation of the other deals
regarding the objects of the intellectual property rights which complies both with the
civility doctrine and with the legal documentation and is supported by the multiple
judicial practices;

— The lawful entrepreneurship liberty principle — for the civil relations in the
sphere of intellectual property, the implementation of this principle is mediate, caused
by the lack of the direct connection between the legal protection, the intellectual
property protection, and entrepreneurial activities;

— The principle of the judicial protection of the civil law and interest has a direct
impact on the implementation of the intellectual property protection (both personal
non-property and property) and has its own peculiarities revealed in the paper;

— The principle of justice, reliability, and reasonability in the sphere of intellectual
property, including directly at intellectual property protection.

Considering the wide-spread practice of the law violation in the sphere of
intellectual property, it is necessary to document the principle of reliability at the level
of special legislation in the sphere of intellectual property.

The specificity of consideration of the court disputes in regard to intellectual
property protection is caused by a series of factors, namely:

— The complications arising in the process of the evidence collection and may
prove or disapprove the presence of the intellectual property violation;

— The involvement of a state registration authority as the defendant (especially
for the industrial property objects);
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— The revealing of the source of the intellectual property rights violation;

— The opportunity of applying the parallel protection of the same intellectual
property object in a series of cases.

One intellectual property rights object may use patents, trademarks, commercial
name and in case of the violation (for example, in case of production of the counterfeit
goods) the same rights are violated, which causes the difficulty in the protection. The
negative factors for intellectual property protection are also the following:

— The lack of the precise mechanism for the reimbursement of losses and the
methods for the calculation of losses;

— The problems with the real estimate of the abilities by the right owners to de
facto fulfill the complaints and thus, the reasonability of assertion of claims to the
court not only in relation to the law violation termination but also in relation to the
recovery of damage or losses and the reimbursement.

At the same time, significant problems arising in the process of the civil law
principles implementation in the process of the intellectual property protection are
caused not only by the imperfect contents of the legislation or non-observance of the
regulatory prescriptions. The factors of exposure are also general law legal
consciousness of the population and low level of the legal culture lacking the respect
to the intellectual property in general. Thus, an integral component of the reform in
the sphere of the intellectual property is the formation of the legal culture and respect
to the intellectual property alongside with the private property.
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