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BsiueciiaB BacuaboBuu Komapos

Hayionanvha axademis npagosux Hayk Ykpainu
Xaprxie, Ykpaina

Hayionanenuil topuouunuii ynisepcumem imeni Apocnasa Myopozo
Xaprxie, Ykpaina

Tersana AngpiiBaa IllyBina

Kageopa yusinbroco npoyecy
Hayionanoruil ropuouunuil ynisepcumem imeni Apociasa Myopoeo
Xaprxis, Yrpaina

MI)KHAPOIHUMN CTAHJAPT JOCTYITHOCTI HIPABOCYJISI TA IPEAMET
OUBIJIBHOI'O ITPOLNECYAJIBHOI'O IIPABA

Anotauis. Cyvacuuil cman po36umKy HAYIOHATbHUX CUCTIEM YUBITLHO20 CYOOYUHCMBA XaPAKMePU3YEMbCsl 6ce OLbUUM
enaugom ideli OoCmynHocmi ma e@eKmusHoOCmi Npasocyoos y YUBILIbHUX CApABAX MA 6UMA2A€e 2apMOHI3ayii
HAYiOHANbHUX Ccucmem i3 MIJICHAPOOHUMU CMAHOAPMAMY CHPABEOIUBO20 CYOOHUUHCMBA. 3a3HaueHe 3YMOBIIOE
HeoOXiOHiCMb NepeoCMUCIEeHHA OKPEMUX KIACUUHUX NOL0JCEHb OOKMPUHU YUBITLHO20 NPOYECYATbHO20 NPABd 3 MEMOIO
ix éionogionocmi cyuacnum peaniam. Memorw cmammi € 00CHiONCeHHsL e80MOYIl ma nioxX00ie 00 CYYACHO20 MILYMAYEHHS
MINHCHAPOOHO20 cmandapmy OOCHYNHOCHI NPAsocyO0s ¥ YUBITbHUX CRPABAX, a MAKOMX4C U020 6NAUBY HA 8UeHHS NPO
npeomem YugiibHo20 NPOYeCcyanrbHo20 npasa Ha OOKMPUHANLHOMY pieHi. B ocnogy cmammi noknadeno oianexmuunui,
ICTOpUKO-npagosutl, CUCMEMHO-CIMPYKMYPHULL, N102IKO-NPAOsUL, NOPIGHATbHO-NPABOSULl MEMOOU O0O0CTIONCEHHS, d
MaKodic Memoou ananizy ma Cunmesy, A6MOHOMHO20 ma e8oNIoYitiHo2o maymadenns €eponeticvkoi Koneenyii 3 npag
aoounu (€KTII). ¥ cmammi agmopamu 06cmooemsvcs mupokuil nioxio 00 noOHAmMms 00CMynHOCmi npasocyodost, uwo
8KIIOUAE QOCMYn 00 cy0y, 00CMYNn 00 epeKmuHux 3acodié nNpagogozo 3axucmy ma 00CMYn 00 ATbMEePHAMUBHUX
cnoco6ig supiuenus cnopig. Kpize npuzmy miscHapooHo2o cmandapmy 00CMYNHOCHI RPasocy00s po3easioarmscs ioei
npoYecyanbHo20 YeHmpusmy, 3ACHOBAHO20 HA YABNEHHI NPO CYOOBUI 3aXUCM K OCHOBHY MaA HAUOIIbW epeKmusHy
Gopmy 3axucmy nopyweHux npas, ma nPOYECYarbHO20 NAIOPANIZMY, WO BUXOOUMDb i3 NOLOIHCEHHS NPO MHOICUHHICHIL
Gopm 3axucmy, egexmugHicmb AKUX BUSHAYAEMBCA, BUXOO0AYU 3 0OCMABUH KOHKpemHo2o cnopy. Aemopamu
00TPYHMOBYEMBCA BUCHOBOK NPO OOYLILHICIb CHPULIHAMMS HA PIBHI HAYIOHATILHO20 NPABONOPAOKY idel npoyecyanbHo20
nuopanismy. Ilposooumscsa napanenv Migc ioesamu RpOYeCyanbHO20 YEHMPU3MY ma Nuopanizmy, wo CKIANUCA Y
3apyoixchiil rimepamypi, ma 6y3vKol [ WUPOKOI KOHYENYIEo npeomema YusiibHO20 NPOYecyaibHO20 Npasd, o
cpopmysanuca 'y eimuusHAHil OOKMpuni. 3 ypaxysaHHam asmoHOMHO20 MAYMAUEHHA NOHAMMS «CYO», 3aKPINIEHO20 Y N.
1 em. 6 €EKIL/I, a maxoxc dedani 6inbutol nonyaspusayii aibmMepHamueHux cnocoois eUpiuleHHs. Cnopié HAB0O0IMbCsl
apaymenmu Ha NIOMPUMKY WUPOKOI KOHYenyii npeomema yusinibHO20 NPOYECYaibHO20 Npasd, Wo 6KII0YAE 6 cebe
YusiibHe CyOOUUHCMBO Ma AlbMEPHAMUBHI CROCOOU GUDIWEHHS CRODIE, 30KpemMa, mpemelicbKe CyOOUUHCIMBO, MidICHAPOOHUT
KoMepyitiHul apoimpasic, mediayiro moujo

KarouoBi cnoBa: oocmynuicme npasocyoos, docmyn 00 cy0y, npaso na cnpagedusuti Cy0osuil po3ensio, npoyecyarbHull
naOpanizm, arbmepHamueHe 6UPIUEHHA CNopIie
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Abstract. The current state of development of national systems of civil justice is described by the growing influence of
the ideas of accessibility and efficiency of justice in civil cases and requires the harmonization of national systems with
international standards of fair trial. This necessitates a rethinking of some classical provisions of the doctrine of civil
procedural law to comply with modern realities. The aim of the article is to study the evolution and approaches to the
modern interpretation of the international standard of access to justice in civil cases, as well as its impact on the doctrine
of the subject of civil procedural law at the doctrinal level. The article is based on dialectical, historical-legal,
system-structural, logical-legal, comparative-legal research methods, as well as methods of analysis and synthesis,
autonomous and evolutionary interpretation of the European Convention on Human Rights (ECHR). The authors
advocate a broad approach to the concept of access to justice, including access to justice, access to effective remedies
and access to alternative dispute resolution. Through the prism of the international standard of access to justice, the
ideas of procedural centralism, based on the idea of judicial protection as the main and most effective form of protection
of violated rights, and procedural pluralism, based on the provision of multiple forms of protection, the effectiveness of
which is determined by the circumstances of a particular dispute. The authors substantiate the conclusion about the
expediency of the perception of the idea of procedural pluralism at the level of the national legal order. A parallel is
drawn between the ideas of procedural centralism and pluralism that have developed in foreign literature, and the narrow
and broad concept of the subject of civil procedural law, formed in the domestic doctrine. Taking into account the
autonomous interpretation of the concept of “court”, enshrined in paragraph 1 of Art. 6 of the ECHR, as well as the
increasing popularization of alternative dispute resolution, provide arguments in support of a broad concept of the subject
of civil procedural law, including civil litigation and alternative dispute resolution, in particular, arbitration,
international commercial arbitration, mediation, etc.

Keywords: access to justice, access to court, right to a fair trial, procedural pluralism, alternative dispute resolution

INTRODUCTION

Access to justice has become a cornerstone in the doctrine of civil procedural law in recent decades. In essence,
it has become existential in the development of the theory of civil procedural law and in the reform of civil
justice in European countries, because the real access to justice for persons whose rights are unrecognised,
challenged or violated is now recognised as one element of the rule of law in a democratic society. International
standards of access to justice have become guidelines for the reforms of domestic civil procedural legislation
in recent years. The founders of the movement for access to justice in Europe are well-known proceduralists
M. Capelletti and B. Garth [1], who laid the methodological basis for understanding this concept. Scientists
proposed the so-called instrumental approach to the problems of studying the access to justice in a comparative
perspective, which was based not only on identifying the so-called “waves” of access to justice as the main
directions of development of this theory, but also investigated effective mechanisms that could be used to
overcome certain negative phenomena in the field of civil procedure. The founders of the movement
themselves noted that the idea of access to justice is a response to liberalism, which, admiring the declarative
slogans of the proclamation of human rights, did not pay due attention to the mechanisms for their
implementation. But the movement for access to justice was designed to overcome the formalistic
understanding of law in its exclusively normative aspect as a “system of norms” created by the state, replacing
it with the so-called “contextual” concept of law, which shifted the emphasis to ensuring the implementation
of certain rights, overcoming obstacles to such implementation [2, p. 282-283].

As a doctrinal concept proposed in the late 1970s, access to justice eventually became the main leitmotif
of civil justice reforms in foreign countries. However, such popularity of this concept has not added unity to

198




Journal of the National Academy of Legal Sciences of Ukraine, Vol. 28, No. 3, 2021

the understanding of its content, which is still debated, which has long gone beyond the purely legal issues and
doctrine of civil procedural law, also covering economic, sociological, psychological and other dimensions.
The modern understanding of access to justice as a certain international standard in the field of administration
of justice in civil cases allows addressing the broader issue of access to justice as a problem that should be
considered at the supranational level. At the same time, international acts do not define the concept of access
to justice, which often leads to its identification within the convention system with access to a court as a
guarantee of the right to a fair trial (paragraph 1 of Article 6 of the European Convention on Human Rights
(ECHR) [3]) and the right to an effective remedy (Article 13 of the ECHR), and within the European Union (EU)
protection system — with the right to an effective remedy and to a fair trial (Article 47 of the EU Charter of
fundamental rights [4]). In addition, access to justice is increasingly not limited to judicial protection, but also
includes access to alternative dispute resolution (ADR), including arbitration, international commercial
arbitration, mediation, conciliation, collaborative proceedings, etc. These circumstances indicate the lack of
unity of approaches to determining the structural characteristics of the international standard of access to
justice at the supranational level.

The study of certain aspects of access to justice was paid attention to in the pages of scientific literature
on civil procedural law. Most often in this context, the issues of substantive characteristics of the concept of
access to justice were studied [5; 6], ensuring access to justice for certain groups of persons or in certain
categories of disputes [7; 8], as well as the implementation of certain elements of access to justice (free legal
aid, court costs, rational jurisdiction, judicial immunity, efficiency of court proceedings, the availability of
class actions, simplified procedures, execution of court decisions, etc.) [9-11]. At the same time, insufficient
attention has been paid to the institutional characterization of the international standard of access to justice in
the literature. In view of the above, the issue of studying the institutional dimension of the international
standard of access to justice in civil cases and its impact on the classical provisions of domestic procedural
doctrine, in particular in terms of rethinking views on the subject of civil procedural law. For a long time, the
doctrine was dominated by a narrow approach to defining the subject of civil procedural law, which meant
social relations that arise during the conducting the trial in civil cases. At the same time, the broader approach,
which also included non-judicial forms of protection in the field of civil procedural law, in particular,
alternative dispute resolution, was less popular. Therefore, there is an urgent need to rethink approaches to
defining the subject of civil procedural law, considering international standards of justice and access to justice
in civil cases, as well as the increasingly popular concept of procedural pluralism, which involves recognising
the multiplicity and effectiveness of various forms of protection of violated and disputed rights and interests
of individuals. Therefore, the purpose of this article is to investigate the evolution and approaches to the
modern interpretation of the international standard of access to justice in civil cases, as well as to trace its
impact on the doctrine of the subject of civil procedural law at the doctrinal level.

1. MATERIALS AND METHODS

The research methodology is determined by the peculiarities of its purpose and subject area of civil procedural
law. The article uses general philosophical, general scientific and special research methods. The dialectical
method forms the methodological basis of the study and is used to clarify the nature and content of the concept
of access to justice, its conceptual foundations, intersystem relations and the relationship between international
legal and domestic regulation of access to justice as a standard of civil proceedings in the aspect of
implementing the requirements of the ECHR and the current civil procedural legislation. The historical-legal
method is used in the study of the evolution of understanding the concept of access to justice as an international
standard of civil justice and enshrining its elements in regulatory sources at the national and supranational
levels. The method of analysis and synthesis allowed the authors to analyse and systematise the main
approaches proposed in foreign and domestic scientific literature and international documents to define the
concept of access to justice in civil cases. Using this method through the prism of the international standard of
access to justice, the ideas of procedural centralism, based on the idea of judicial protection as the main and
most effective form of protection of violated rights, and procedural pluralism, based on the provision of
multiple forms of protection, the effectiveness of which circumstances of a particular dispute. The authors
draw a parallel between the ideas of procedural centralism and pluralism, which have developed in foreign
literature, and the narrow and broad concept of the subject of civil procedural law, formed in the domestic
science of civil procedural law.

The system-structural method allowed providing a structural description of the access to justice in civil
proceedings, highlighting such elements as access to court, access to effective remedies and access to
alternative dispute resolution. This method also allowed analysing the content of these components of access
to justice. The logical-legal method revealed the inconsistency of the interpretation of the current legislation
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of Ukraine with international standards of access to justice, in particular, regarding a narrower understanding
of the concept of justice within domestic constitutional provisions compared to foreign doctrine and
international documents. The comparative law method was used in the analysis of the regulation of certain
elements of access to justice within the two regional systems of protection of rights, in particular, within the
framework of the conventional protection of the ECHR and the system of protection of rights within the EU.
This method was also used to project the doctrinal provisions that have developed within the European
movement for access to justice and the American theory of procedural pluralism, in the field of domestic
science of civil procedural law.

The use of an autonomous and evolutionary method of interpretation of the concept of “court”, enshrined
in paragraph 1 of Article 6 of the ECHR, in the practice of the ECHR allowed substantiating the need to extend
guarantees of the right to a fair trial to quasi-judicial methods of alternative dispute resolution, in particular,
arbitrations, international commercial arbitrations, labour dispute commissions, etc. This made it possible to
further argue the expediency of recognising a broad concept of understanding the subject of civil procedural
law. The theoretical basis of the study were the works of leading domestic and foreign scholars in the field of
the civil procedural law and theory of law, dealing with international standards of access to justice, the concept
of procedural pluralism and the doctrine of the subject of civil procedural law. The legal basis of the study is
international documents in the field of human rights protection at the regional level, in particular, the ECHR
and the EU Charter of Fundamental Rights, as well as current provisions of domestic constitutional, civil
procedural and civil law on access to justice in civil cases. The empirical basis of the study is based on the
case law of the European Court of Human Rights on the interpretation and application of the right to a fair trial
in civil cases, analytical intelligence of the European Commission on the Efficiency of Justice (CEPEJ).

2. RESULTS AND DISCUSSION
2.1. Access to justice as an element of the fundamental principle of the rule of law

Despite the fact that the principle of the rule of law is a fundamental principle of law, today its content in the
literature is still hotly debated. In general, it is a dichotomy between formal (thin) and substantive (thick)
conceptions of the rule of law. Formal conceptions make formal demands on the field of legal regulation,
requiring that legal prescriptions be adopted in accordance with the procedure established by law, be of a
general nature, be non-retrospective, clear, consistent, etc. But substantive conceptions, taking into account
formal requirements, also relate to the content of legislative prescriptions, including the content of the rule of
law, the guarantee of human rights and freedoms, the need to comply with general principles of law, ensuring
material justice by courts when considering cases, etc. [12, p. 91-113; 13; 14]. At the same time, despite
differing approaches to the rule of law, there is currently some consensus within the European region on the
minimum requirements of this principle, as reflected in the Report on the Rule of Law of the European
Commission for Democracy through Law (Venice Commission), where key elements the principle of the rule
of law recognises: 1) legality, including a transparent, accountable and democratic process for enacting law;
2) legal certainty; 3) prohibition of arbitrariness; 4) access to justice before independent and impartial courts,
including judicial review of administrative acts; 5) respect for human rights; 6) non-discrimination and equality
before the law [15].

Evidently, ensuring an accessible, fair and independent system of administration of justice is given one
of the central places in the context of the requirements of the rule of law, which allows individual authors to
contemplate the need to distinguish, along with the formal and substantive requirements of the rule of law,
also a third group of requirements — procedural. Thus, J. Waldron notes that: “the procedural understanding of
the rule of law requires not only that officials apply the rules as they are set out; it requires application of the
rules with all the care and attention to fairness that is signalled by ideals such as “natural justice” and “due
process” [16, p. 7-8]. Thus, one of the key requirements of the rule of law is to ensure access to justice.
However, it is worth noting that there is currently no consensus on the concept of access to justice, which is
increasingly no longer associated with access exclusively to state courts. T. Bingham believes that one of the
elements of the rule of law should be considered the existence of a dispute resolution system in civil cases,
which allows considering a dispute without excessive costs and delays [17, p. 85]. Therewith, the author notes
that this does not exclusively refer to judicial guarantees of fair proceedings, but also to alternative ways of
resolving disputes, which are better to call “appropriate” (additional) ways of resolving disputes, because they
allow choosing the most optimal way to resolve a dispute, considering the specifics of the latter. Such methods
are considered by the author to be consultation, mediation, arbitration, but the court is considered by him as
the last way to apply when the previous ones do not give the desired result [17, p. 85-86]. Such a broad
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approach to defining the concept of access to justice in the context of the implementation of the rule of law in
a democratic society necessitates the study of the international standard of access to justice in civil cases.

2.2. International standard of access to justice in civil cases: origins and evolution of understanding

The concept of access to justice is associated with the international movement for access to justice, the founders
of which were Italian scholars M. Cappelletti and B. Garth, who edited the study “Access to justice: the
worldwide movement to make rights effective: a general report” in the late 1970s [1]. This study addressed
such alarming tendencies in the field of civil justice that were characteristic of most European legal systems
at the time, such as excessive length of court proceedings, excessive court costs and the general inefficiency
of court proceedings. As a result, scholars have identified the so-called three waves of access to justice, aimed
at overcoming the relevant negative trends: the first - aimed at ensuring the efficiency of court costs and the
introduction of free legal aid mechanisms for vulnerable groups; the second was aimed at protecting group and
collective interests; the third was aimed at the general simplification of civil proceedings and the unloading of
the judicial system through the introduction of alternative dispute resolution [1].

Later the issue of access to justice in foreign countries has gone far beyond the reform of the judiciary,
covering a wider range of issues. Thus, the famous Canadian scientist R. MacDonald, using the metaphor with
waves of access to justice, highlights among the latter: 1) “access to lawyers and courts”, which provides for
the provision of free legal assistance for vulnerable segments of the population; 2) “institutional restructuring”,
aimed at changes in the administration of courts and the reform of civil proceedings (the introduction of
simplified proceedings and the institution of class actions, the creation of commissions for the protection of
human rights and other out-of-court bodies for unloading courts); 3) “demystification of law”, aimed at
popularising ADR, increasing legal awareness of the population and legal education; 4) “preventive law”,
which was aimed at ensuring the existence of effective preventive means of dispute resolution by ensuring
access to all institutions where laws are created, increasing legal awareness of the population; 5) “proactive
access to justice”, which provides for ensuring equal opportunities for individuals to receive legal education,
hold positions in public authorities, restore confidence in state bodies, etc. [18, p. 20-23]. As can be seen, the
proposed interpretation of the concept of access to justice differs significantly from its original understanding
and goes beyond civil justice, affecting a wider range of issues of legal practice and legal culture.

Returning to the problems of implementing the accessibility of justice in civil proceedings, it should be
emphasised that the approach proposed by M. Cappelletti and B. Garth not only had a great influence on
changing the scientific aspects of research in the field of civil procedure, but also became the leading leitmotif
for reforming the civil procedural legislation of foreign countries. Thus, improving access to justice was the
motto of the famous reform of civil justice in England, carried out by Lord Wolf. The latter noted, in particular,
that to ensure the access to justice, the civil procedural system must: a) be just in the results it delivers; b) be
fair in the way it treats litigants; c) offer appropriate procedures at a reasonable cost; d) deal with cases with
reasonable speed; €) be understandable to those who use it; f) be responsive to the needs of those who use it;
g) provide as much certainty as the nature of the particular case allows; h) be effective, inter alia, adequately
resourced and organised [19, p. 4, 7]. The issue of access to justice was also addressed by the European
Commission on the Efficiency of Justice (CEPEJ), which prepares a report every two years on the efficiency
and accessibility of justice in European countries. According to the CEPEJ approach, access to justice includes
all legal and organizational factors that affect the availability and effectiveness of judicial institutions, which
allows obtaining the maximum number of decisions at reasonable taxpayer costs, while maintaining the quality
of such decisions [20, p. 13]. Consequently, the key element of access to justice is recognised as access to the
court, which depends on such indicators as the number of courts and their geographical proximity to court
users, the use of electronic court proceedings, information awareness of persons applying to the court regarding
their case and civil proceedings, the right to free legal assistance, the availability of simplified procedures, the
possibility of applying for mediation [20, p. 31, 152; 21, p. 71, 196, 206, 223-224].

A separate aspect of the issue of access to justice is the relationship between the concepts of “access to
justice” and “access to justice”, which becomes especially relevant in the context of convention provisions.
Interesting in this context is the view of N.Y. Sakara, according to which the concept of “access to justice”
should be understood in two meanings: a) as the right of access to justice, arising from paragraph 1 of Article 6
of the ECHR and is one of the guarantees of the right to a fair trial; b) as an international standard of access to
justice for fair and effective judicial protection, covering the requirements that must meet not only civil
proceedings, but also the entire judicial sphere [9, p. 80]. At the same time, the author identifies two groups of
elements of the international standard of access to justice: 1) those that guarantee the unhindered exercise of
the right of access to the court of each person (“rational” jurisdiction of the court, the right of public interest,
due process, reasonable time of a trial); 2) those that remove obstacles that arise when applying to the court of
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a particular person (“the right of poverty”, procedural mechanisms for providing legal assistance) [9, p. 91].
At the same time, it is easy to notice that the author refers to the elements of access to justice quite diverse
institutions, in particular, some elements of the right to access to court, institutions considered in the context
of the movement for access to justice, some elements of the right to a fair trial. This approach leads to a certain
identification of access to justice and the right to a fair trial. Undoubtedly, the modern interpretation of the
concept of access to justice cannot be imagined without the approaches laid down by the ECHR when
interpreting the right of access to a court in the context of paragraph 1 of article 6 of the ECHR, in particular,
this refers to developing an approach to assessing the legitimacy of restrictions on the right of access to court,
taking into account the principle of proportionality, highlighting obstacles to access to court (jurisdictional,
economic, formal, etc.) and effective mechanisms for overcoming them. At the same time, in our opinion, the
problem of access to justice today should be considered in a broader plane of the entire procedural scope of
guarantees provided within the framework of the convention system, and not just the guarantees of judicial
protection provided for in paragraph 1 of Article 6 of the ECHR.

Interesting in this context is the broader approach to determining the structure of access to justice
presented in the study of the EU Fundamental Rights Agency (FRA), which proceeds from the fact that the
international standard of access to justice obliges states to guarantee everyone not only the right to access the
court, but in some cases access to ADR. The accessibility of justice in this study correlates not only with
Acrticle 6 (1) of the ECHR, but also with Article 13 of the ECHR, which establishes the right to effective
remedies, as well as Article 47 of the EU Charter of Fundamental Rights, which establishes the right to an
effective remedy and to a fair trial [22, p. 16]. Apart from the classical judicial protection, this study also draws
attention to the so-called “other paths to justice”, that is, this refers to other non-judicial administrative bodies
that can ensure the consideration of the case and settlement of the dispute, for example, national institutions
for the protection of human rights, data protection agencies, ombudsman institutions, specialised tribunals,
etc. [22, p. 48]. Such bodies, according to the FRA, can provide faster remedies and collective redress, and can
therefore be considered to ensure access to justice, provided that they do not deprive a person of the right of
access to a court and their decisions can be objects of judicial review. In addition, the availability of justice
can also be provided by ADR, which are an alternative to obtaining justice by “formal judicial routes” [22, p. 48].
The modern broad approach to the accessibility of justice must take into account not only the right of access
to a court in the context of paragraph 1 of Article 6 of the ECHR, but also the right of access to effective
remedies provided for in Article 13 of the ECHR, according to which everyone whose rights and freedoms
recognised in the ECHR have been violated has the right to an effective remedy before a national authority,
even if such a violation has been committed by persons exercising their official powers. As can be seen,
paragraph 1 of Article 6 of the ECHR establishes special guarantees of judicial protection and is a special
norm, but Article 13 of the ECHR provides for broader guarantees, extending to the non-judicial sphere. The
application of paragraph 1 of Article 6 of the ECHR excludes the need to apply Article 13 of the ECHR, except
for some exceptions, for example, in cases where there are effective remedies for violating the right to a
reasonable time of trial and enforcement of a court decision (Kudla v. Poland).

In its practice, the ECHR has developed certain established approaches to the interpretation of the right
to an effective remedy. Thus, the ECHR proceeds from the fact that such a tool should allow the competent
domestic authorities to consider the relevant complaint about the violation of convention rights and provide
appropriate compensation (Halford v. the United Kingdom). At the same time, several means of protection can
also provide effective protection, having a cumulative effect (Silver and Others v. United Kingdom). The
criteria for the effectiveness of a remedy are reduced to the following provisions: a) a remedy must be effective
both in theory and in practice (Rotaru v. Romania); b) an effective remedy is considered to be one that can
prevent, stop, or allow appropriate redress for a violation that has already occurred (Ramirez Sanchez v.
France); c) a remedy must be adequate and accessible (Paulino Tomas v. Portugal); d) the introduction of a
certain type of remedy is not required, but the nature of the right that a person requests to be protected affects
the type of remedy that the state must provide in each case (Budayeva and Others v. Russia); e) the institution
that guarantees the use of a certain remedy does not necessarily have to be judicial (Kudla v. Poland); f) the
effectiveness of the remedy does not depend on the satisfaction of the claims of the person using the said
remedy (Costello-Roberts v. The United Kingdom). The ECHR may also establish additional specific
requirements for the remedies of certain convention rights, an example of which is the above-mentioned
remedies for the right to a reasonable time of trial and execution of a court decision, because the inability to
protect this right at the level of the national legal order, in fact, leads to its illusory nature and indicates the
lack of access to justice for persons whose rights have been violated.

In view of the above, in our opinion, the content of access to justice should also include the right to
effective remedies. At the same time, the inclusion in the content of this concept of all elements of the right to
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a fair trial in accordance with paragraph 1 of Article 6 of the ECHR is inappropriate and leads to the actual
identification of the right to a fair trial with the access to justice, which eliminates the importance of these
categories as self-sufficient. Consequently, the element of the international standard of access to justice is
precisely the right to access to a court as an element of the right to a fair trial, and not all the guarantees of
paragraph 1 of Article 6 of the ECHR. Thus, the concept of access to justice includes: a) the right of access to
court; b) the right to an effective remedy; c) the right of access to the ADR. In our study, we will focus on the
study of the right of access to court and the right of access to ADR, because the issue of the right to effective
remedies is not covered by the subject of civil procedural law, but concerns extrajudicial administrative
remedies, with their defining characteristics be able to judicially review their decisions.

2.3. Access to justice, procedural pluralism and the subject of civil procedural law

The proposed broad understanding of the concept of access to justice allows reaching a broader issue of
methodological principles and the modern paradigm of civil procedural law. In the legal literature attention
was drawn to the difference in the perception of dispute resolution procedures from the standpoint the ideas of
legal centralism and legal pluralism [23], which were the basis of two modern theories of the legal process —
procedural centralism and procedural pluralism [24, p. 147]. Proponents of procedural centralism consider
judicial protection to be the only and main way to resolve disputes, and the courts are the centre of the world
of dispute resolution [25, p. 199], unified bodies that administer justice, and monopoly conductors of law and
values in society [24, p. 148]. Under this approach, the access to justice is reduced to ensuring unimpeded
access to state courts of the classical type. Instead, procedural pluralism is based on the recognition of the
legitimacy of the diversity of dispute resolution procedures, in which judicial protection is seen as only one of
the possibilities along with other ways of resolving disputes. It is based on the recognition of a wide range of
values [24, p. 149] and the idea that non-judicial methods of dispute resolution sometimes allow achieving
better results than classical legal proceedings, due to their flexibility and ability to adapt to the specifics of a
particular dispute [24, p. 149]. Therefore, ADR is not interpreted as an alternative to judicial protection, but
rather “appropriate” ways of resolving disputes. Currently, the theory of procedural pluralism has become one
of the main trends not only in the field of ADR, but also in the doctrine of civil procedural law [24; 26-28].

A broad approach to defining the concept of access to justice, which is actually based on the idea of
procedural pluralism, actualises the discussion on the subject of civil procedural law, which is recognised as a
classic in domestic legal doctrine. In the last few decades, civil procedural law has been considered as an
independent branch of law, the subject of which is the social relations that arise during conducting a trial in
civil cases. This approach, admittedly, is extremely important, because part 1 of Article 55 of the Constitution
of Ukraine [29] establishes the right to judicial protection, which at the international level is called the “right
to a fair trial” or “right to a trial”. The right to judicial protection belongs to the basic constitutional rights of
a person and citizen, has a general character, cannot be restricted and is implemented in accordance with the
principle of the rule of law in appropriate judicial procedures of justice that guarantee the right to a fair trial [30,
p. 410]. The idea of the subject of civil procedural law as a system of relations in the field of administration of
justice in civil cases in domestic science has become traditional and almost universally accepted. This indicates
that nowadays the doctrine of civil procedural law is dominated by the idea of civil litigation as a form of
administration of justice in civil cases and the identity of the concepts of civil litigation and civil procedure,
which echoes the idea of procedural centralism proposed in foreign literature. In the scientific literature it is
customary to distinguish between a broad and a narrow concept of understanding the subject of civil procedural
law. A narrow concept is reduced to the identification of civil procedure with civil litigation as an activity for
the administration of justice in civil cases [31, p. 7; 32, p. 74], and broad-related to its extended interpretation,
according to which this concept covers not only civil litigation, but also related areas of judicial activity, in
particular, enforcement proceedings, ADR, etc. [33; 34, p. 106; 35, p. 96].

A broad concept of understanding the subject of civil procedural law in Soviet literature was proposed
by N.B. Zaider back in the 1960s. It was based on the view that the subject of civil procedural law, in addition
to legal relations arising from the consideration of cases by courts in civil litigation, should also include legal
relations formed during the consideration of civil cases and other bodies of civil jurisdiction, because civil
procedural law provides for a plurality of procedural forms of protection of civil rights (arbitration, friendly
courts, notary, etc.) [33, p. 81]. This concept was supported at that time by some other scientists [36, p. 55-56;
37, p. 4-8], but did not become widespread during the Soviet period. The phenomenon of differentiation of
civil jurisdiction still exists today, despite the fundamentally new principles of organization and functioning
of the judiciary, enshrined in the Constitution of Ukraine and current legislation. Yes, the Civil Code of
Ukraine [38] (hereinafter - the Civil Code) provides that each a person has the right to apply to the court for
protection of civil rights and interests (Article 16 of the Civil Code). Such protection may also be carried out
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in an administrative manner (Article 17 of the Civil Code) or by a notary by making a writ of execution on a
debt document in the cases and in the manner prescribed by law (Article 18 of the Civil Code). Some labour
disputes are considered by commissions on labour disputes, except for disputes that are subject to consideration
directly in district, district in the city or city courts (Article 232 of the Labour Code of Ukraine [39]).
Individuals also have the right to refer a case to arbitration courts (Laws of Ukraine “On Arbitration Courts”
[40] and “On International Commercial Arbitration” [41]) or try to resolve the dispute through mediation,
which has recently become increasingly popular as a consensual method of ADR, although it is not enshrined
in law. Finally, the protection of civil rights and interests can be carried out as self-defense, the methods of
which can be chosen by a person or established by contract or acts of civil law (parts 1, 2 of Article 19 of the
Civil Code).

Forms of protection are a category of civil procedural law used to denote jurisdictional procedures for
civil cases, and therefore the content of the legislative definition of forms of protection of subjective rights and
interests is to ensure the implementation of these rights through appropriate enforcement mechanisms, i.e.
through appropriate legal procedures. S. Kurylov proposed typological characteristics of forms of protection
of civil rights, based on the existence of objective reasons for this in terms of advantages (simplicity,
accessibility, etc.) of one form or another and the effectiveness of law enforcement [42]. Depending on the
nature of the jurisdiction's relationship with the parties to the dispute, the author singled out such forms of
protection of civil rights and legitimate interests as: 1) resolving the case by a jurisdictional act of one of the
parties to the dispute: 2) resolving the case by a jurisdictional act of an organ which is not a party of the dispute,
but is connected with one or both parties of the dispute by certain legal or organizational ties; 3) resolution of
the case by a body that is not a party of the dispute and is not related to them by legal or organizational relations,
except of procedural nature [42, p. 162, 170-171]. These scientific observations and generalizations in one
way or another really reflect a certain legislative practice. At the same time, modern procedural law, based on
the priority of judicial protection, also provide opportunities for the protection of civil rights in other procedural
forms, in particular, through ADR methods. At the same time, their use has a dispositive character, does not
exclude the possibility of judicial protection and is generally assessed as a positive moment and a factor in the
unloading of courts.

The existence of various forms of protection of civil rights is a positive fact in the context of the
implementation of the international standard of access to justice. At the same time, in its practice, the ECHR
has repeatedly emphasised the need for an autonomous interpretation of the concept of “court” in paragraph 1
of Article 6 of the ECHR, which should not be understood exclusively as a state court, but should be considered
in its essential meaning (Regent Company v. Ukraine). This approach entails the need to comply with the
standards of fair trial not only by courts but also by other bodies of civil jurisdiction, which, in the opinion of
the ECHR, meet the characteristics of “court”, which are: a) the presence of full jurisdiction to clearly
established procedures; b) the existence of the power to make binding judgments, which may not be set aside
other than by a court of higher instance; c) incoherence of the court with the conclusions of other bodies used
in the case; d) the existence of guarantees of independence and impartiality of the relevant body [35, p. 122-123].
Thus, the ECHR assumes that the term “court” should be interpreted broadly, sometimes including quasi-judicial
and non-judicial bodies, in particular, disciplinary commissions of doctors and lawyers, administrative bodies
that authorised land sales, the High Council of Justice, the parliamentary committee etc. (Ringeisen v. Austria,;
Sramek v. Austria; Oleksandr VVolkov v. Ukraine). In addition, the ECHR extended, with some limitations, the
guarantees of paragraph 1 of Article 6 of the ECHR for arbitration (Regent Company v. Ukraine; Court v. the
Czech Republic), which in the sense of the above provisions are considered “courts”, despite the fact that by
their nature they are a method of ADR. This clearly indicates the existence of common fundamental approaches
to court proceedings and through quasi-judicial ADR methods, although with some peculiarities regarding the
latter, which should be considered in the context of general standards of the right to a fair trial.

So, the problem of forms of protection, although genetically and institutionally determined by the status
of judiciary and the fundamental value of justice, reflects the real state of the procedural sphere of legal
regulation (the sphere of civil jurisdiction in general) as a system of civil courts, other bodies that protect civil
rights, and the system of relevant civil procedures. This conclusion is of conceptual significance for the theory
of civil procedural law from the standpoint the ontological essence of the interaction of the principle of the
fundamental principle of the rule of law, the constitutional right to judicial protection and the convention right
to a fair trial, which in the practice of the ECHR applies to procedures during which civil rights and obligations
are determined. In this respect, it is extremely important that the constitutional right to a judicial protection
and the convention right to a fair trial, which has a broader subject of legal regulation, are, so to speak,
hybridised. The phenomenon of such hybridization determines the fact not only of the real interaction of the
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right to a court at the national and international levels, but also the fact of ontological unity of legal relations
arising in connection with the trial to determine civil rights and obligations [34, p. 105].

At the same time, this theoretical approach should not be taken as undermining the basic constitutional
values of justice, in particular, recognising that justice in Ukraine is administered exclusively by courts and
delegating court functions, as well as assigning these functions to other bodies or officials is impossible
(Article 124 of the Constitution of Ukraine). At the constitutional level, the indisputable values of justice are
fixed as a form of exercising the judiciary, which must be separated from the legislative and executive, and
have specific, unique functions. Interpretation of Art. 124 of the Constitution of Ukraine is found in the practice
of the Constitutional Court of Ukraine. Thus, considering the case on the constitutional petition of 51 People's
Deputies of Ukraine regarding the compliance of the Constitution of Ukraine (constitutionality) with the
provisions of para. 7, 11 st. 2, art. 3, item 9 of Art. 4 and Section VIII “Arbitration Self-Government” of the
Law “On Arbitration Courts” (case on the tasks of the arbitration court) [43], The Constitutional Court of
Ukraine noted that justice is an independent branch of state activity, which courts carry out by considering and
resolving in court in a special, established by law, procedural form of civil, criminal and other cases. Instead,
arbitration of disputes between the parties in the field of civil and commercial relations is defined as a type of
non-state jurisdictional activity, which arbitration courts carry out based on the laws of Ukraine by applying,
in particular, arbitration methods. The exercise by arbitration courts of the function of protection provided for
in paragraph 7 of Article 2, Article 3 of the law of Ukraine “on arbitration courts” is not the exercise of justice,
but the resolving the disputes between the parties in civil and economic legal relations within the limits of the
right defined in Part 5 of Article 55 of the Constitution of Ukraine. It is noted that arbitration is not justice, and
the decisions of arbitration courts are only acts of non-state jurisdictional institutions to resolve disputes
between the parties in the field of civil and economic relations. Arbitration courts make decisions only on their
own behalf, and these decisions themselves, adopted within the current legislation, are binding only on the
parties to the dispute. Ensuring the enforcement of decisions of arbitration courts is beyond the scope of
arbitration and is the task of the competent courts and the state executive service.

Thus, we can conclude that despite the fact that in accordance with domestic law courts are recognised
as the core of the system of civil jurisdiction, the existence of various procedural forms of protection of civil
rights does not deny the exclusivity and unity of the judiciary, which together mean formal and effective
constitution state of a single and equal court for all. This approach makes it obvious that the concepts of civil
litigation and civil procedure do not coincide, as the latter covers not only civil litigation, but also other
jurisdictional procedures for consideration and resolution of civil cases [34, p. 106]. The broad concept of
understanding the subject of civil procedural law, proposed at one time by N.B. Zaider, has not received wide
support in scientific circles, but now it seems extremely relevant, given the recent reforms of civil procedural
legislation in Ukraine and foreign countries, the evolution of civil procedure and the further differentiation of
various forms of legal proceedings. This approach allows identifying the most common patterns of formation of
the procedural sphere and the functioning of the system of civil jurisdiction to optimise procedural law in general.

The expediency of a broad approach to defining the subject of civil procedural law should also be
considered in view of the need to build a new value paradigm of civil procedure in the context of the
fundamental principle of the rule of law, which focuses on respect for human rights and freedoms. Civil
litigation and ADR are related to a single subject matter, which is a dispute over civil rights and obligations.
European doctrine of civil procedure recognizes the fact that justice should not necessarily be carried out
exclusively in courts, because alternative methods of dispute resolution, for example, mediation, are sometimes
more appropriate procedures for resolving a particular dispute, because they allow achieving better results than
classical legal proceedings in terms of the possibility of developing solutions that satisfy both parties,
eliminating the dispute between them. Thus, the Supreme Court of Canada, in interpreting the principle of
proportionality, noted that “a process can be fair and just, without the expense and delay of a trial, and that
alternative models of adjudication are no less legitimate than the conventional trial. This requires a shift in
culture [...]. The proportionality principle means that the best forum for resolving a dispute is not always that
with the most painstaking procedure” (Hryniak v. Mauldin, SCC 7, [2014] 1 S.C.R. 87). It is in this sense that
both the judiciary and the ADR ensure access to justice in civil matters in a democratic society governed by
the rule of law. Separately in this context, attention should also be paid to the hybridization of civil proceedings,
which is associated with the blurring of the boundaries between “formal” and “informal”, “public” and
“private” justice [24, p. 335]. A clear example of such hybridization is the integration of mediation into
litigation, which results in, on the one hand, a certain degree of formalization and the introduction of some
element of publicity, and on the other - strengthening the consensual principle in civil proceedings. Successes
in expanding the scope of ADR methods have given grounds to talk even about the “privatization” of the field
of civil litigation [2, p. 294]. In fact, this indicates the gradual blurring of the boundaries between public and
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private justice in the modern world, based on the idea of procedural pluralism and recognition of the
polymorphic structure of dispute resolution, which should be explored in all its diversity, not separately.

CONCLUSIONS

Analysis of modern approaches to defining the concept of access to justice leads to the urgent need to rethink
some classic postulates of the theory of civil procedural law, due to Ukraine's desire to integrate into the
European legal space and recognition of the rule of law as a fundamental principle of law in a democratic
society. Despite the lack of established views in foreign and domestic literature on the interpretation of the
concept of access to justice in civil cases, we can trace certain patterns in this area. The study concludes that a
broad approach to the interpretation of the international standard of access to justice in civil cases is
appropriate, according to which its elements such as access to justice, access to effective remedies and access
to ADR can be distinguished. This approach is based on the idea of procedural pluralism, which is based on
the provision of coexistence of multiple forms of protection of violated rights of persons, the effectiveness of
which is determined based on the specifics of a particular dispute. Under this approach, the court is recognised
as only one of the possible appropriate ways of resolving disputes, along with other ways of resolving disputes.

Nowadays, we can say that the idea of procedural centralism corresponds to the domestic narrow
concept of the subject of civil procedural law, and the idea of procedural pluralism - with a broad concept of
the subject of civil procedural law. Considering the autonomous interpretation of the term “court” in the
practice of the ECHR regarding the interpretation of paragraph 1 of Article 6 of the ECHR, as well as the
growing popularity of alternative dispute resolution, it is now advisable to adopt a broad approach to defining
the subject of civil procedural law, which should cover both the classical form of judicial protection (civil
litigation) and various ADR methods, in particular arbitration, international commercial arbitration, mediation,
conciliation, etc. In view of the above, the concepts of civil litigation and civil process do not coincide and are
not identical. Civil procedure are a more general concept that encompasses both civil litigation and other
jurisdictional procedures for the consideration and resolution of civil cases to protect the subjective rights and
interests of disputant.
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