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Tersana [puropiena Momina

Kageapa xpuminasvrozo npouecy ma opearisayii 40cy406020 caigcmsa
Xapkiscokuli HAUiOHAAbHUL YHiBEpCUMEM BHYMPILUHIX CNPas
Xapxis, Yxkpaina

OCOBHCTE 30bOB’I3AHHA:
MPOUECYAABHA XAPAKTEPHUCTHUKA
TA TIPAKTHKA 3ACTOCYBAHHA

AHoOTAalifA. ¥ pobomi docniddceno npoyecyanvHy cymHicms 0cobucmoeo 30008 A3aHHA K 3d-
NOBINHCHO20 3aX00Y MA BUSHAYEHO 0COONUBOCMI 11020 3ACMOCYBAHHA Ni0 4aC KPUMIHATbHO20
npoeadtcenHs. Yxazano, wo ye Hatoinow M’ axuil 3 nepedoavenux Kpuminanonum npoyecyann-
HUM KoOeKkcom YKpainu 3anodisjcnux 3axo0i, npoyecyaibHa cCymHicmy K020 Noa2ac y no-
KIAOCHHI HA NIO03PI0BAHO20 (00BUHYBAUEHO20) NEGHUX 0008 SI3KIE, BUSHAUEHUX CLIOUUM CYOOelo,
cydom. Yemanosneno, wo ocobucmomy 30008’ a3annio, AK U iHUUM 3ANO0OIHCHUM 3AX00AM,
npumamanHi maxi 03Haxu, AK nPUMycogicmes ma npesenmueHicmo. Aemop esasicae, ujo 1eoo-
XIOHicmo 3acmocy8ants nio 4ac KpUMIHANLHO20 NPOGAOdICeNHs Npakmuky €6poneticbkozo cyoy
3 Npas IOUHU, 1l 30Kpema 11020 BUCHOBKIE, W0 MicmsambCcsy piuienti no cnpaei « Komitt npomu
Ykpainuy, ceiouums npo nompedy nepeanady 3akOH00A8UUX NOTOHCEH CIMOCOBHO MONCIUBOC-
mMi OCKapIceH s Ni0 Yac 00Cy008020 PO3CHIOYBAHHS 3AN0OIMNCHUX 3aX0018, y MOMY YUCT HAUOLIbLU
M’AK020. Y 36 513Ky 3 YUM 3aNPONOHOBAHO 8Hecu 3MiHU 00 YunHo20 Kpuminanvrozo npoyecy-
anvHo2o kooekcy Yxpainu ma nepedoauumu MOJICIUBICING ANEIAYIUHO20 OCKAPICEHHS Ni0 Hac
00€Y008020 pO3CNIOYBAHHS 3ACMOCYBAHHS 8CIX 3AN00INCHUX 3AX0018.

Kuro4uoBi cjioBa: KpuMiHAIbHE TPOBAKCHHS, 3aII001KHI 3aX0/H, allelsIiiiHe OCKapKCHHS,
npaxruka €CITIL

Tarbsina [puroppesna Momuna

Kageapa yzonosrozo npoyecca u opzanusayuu gocyaebrozo caejcmsust
Xaporosckuil HAUUOHAAbHBLIL YHUBEPCUMEM BHYMPEHHUX JCA
Xaporos, Yepauna

ANYHOE OBA3ATEAbCTBO:
IMPOUECCYAABHASA XAPAKTEPHCTHKA
U TIPAKTHKA ITPUMEHEHHA

AHHoOTaNMA. B pabome uccriedosana npoyeccyanvHas CyWHoCmy Makol mMepsl npeceyes,
KaK u4noe 00A3amenbCcmeo, u onpeoeietvl 0COOeHHOCMU e20 NPUMEHEHUs 8 X00e Y20l108H020
npouszeoocmea. Ykazano, 4mo 3mo Haudonee MAeKas u3 npedyCMOmpeHHbIX Y20106HbIM Npo-
YeccyanbHblM KOOeKCOM YKpauHvl mep npeceuens, npoyeccyatbHas CYuHOCms KOMopou 3d-
KAKUACMCS 8 B03N0NCEHUU HA NO003De8aAeM020 (008UHAEMO20) HEKOMOPbIX 0053aHHOCHEL,
OnpedeneHHbIX C1e0CmEeHHbIM Cyobell, CyOoM. YCmaHo8IeHo, Ymo TUYHOMY 0053amenbcmay,
KaK u Opyaum npedoxXpaHumenbHolM Mepam, NPUcyu maxue nPpusHaKi, Kak NPUHyOUmenbHOCHb
U npeeeHmueHOCmy. Agmop cuumaem, 4mo HeoOXOOUMOCTb NPUMEHEHUS 6 X00e Y20N08HO20
npoussodocmea npaxmuku Eeponeiickoeo cyoa no npasam ueiosexa, u 6 4acmHocmu e2o 8bi-
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680008, codepxcawuxcs 8 peutenuu no oery «Komuii npomuse Yipaunsi», céudemenscmayem
0 HEOOXOOUMOCU NEPECMOMPA 3aAKOHOOAMENLHBIX NOJONCEHUL O BOZMONCHOCIU 00ICANOBAHUSL
60 8peMsi 00CYOebHO20 PACCied08ansl Mep NpeceyeHus, 6 Mom Yucie Haubonee mMaekoil. B ces-
3U € IMUM Npedazaemcs 6HeCmu U3MeHeHUs 8 0elicmeyIouuil Y20108HbIlL NPoyeccyaibHbill
KoOeKc Yrpaunvl u npedycmompenv 603MONCHOCHb ANESLIAYUOHHO2O 0OACATOBAHUSL 60 BPEMSL
00Cy0edH020 pacciedo8anuus NPUMEHEeHUsl 6CeX Mep NPEceyetusl.

KaroueBble cj10Ba: yrojoBHOE IPOU3BOACTBO, MEPHI MPEJOCTOPOKHOCTH, ANEIISILHOHHOE
oOxanoBanue, mpaktuka ECITY.

Tetiana H. Fomina

Department of Criminal Procedure and Organization Pre-trial Investigation
Kharkiv National University of Internal Affairs
Kharkiv, Ukraine

PERSONAL OBLIGATION:
PROCEDURAL CHARACTERISTICS
AND PRACTICE OF APPLICATION

Abstract. The author of the article has researched the procedural nature of such a preventive
measure as a personal obligation and has specified the peculiarities of its application during
the criminal proceedings. It has been indicated that this is the most mild preventive measures
provided by the Criminal Procedural Code of Ukraine, which procedural essence is to impose
on a suspect, accused of certain duties determined by an investigating judge, court. Personal
obligation, as well as other preventive measures, have such features as coercion and prevention.
It has been emphasized that the necessity of applying the practice of the ECHR during the
criminal proceedings, and in particular its conclusions, contained in the decision on the case
of "Koty v. Ukraine", indicate on the need to revise the legislative provisions regarding the
possibility of appeal in the pre-trial investigation of preventive measures, including the most
mild. In this regard, the author has suggested to amend the current Criminal Procedural Code
of Ukraine and provide the possibility to appeal the usage of all preventive measures during the
pre-trial investigation.

Keywords: criminal proceedings, preventive measures, appeal, ECHR practice.

BCTYII

JlocrmimpkeHHsT IHCTUTYTY 3al001KHIX 3aXOIB 3aBXK/IU MTPUBEPTAIO YBary BUYCHHX Ta
MPaKTHKIB. [HTepec /10 1[bOT0 MUTAaHHS 0COOIMBO MOCWINBCS 13 MPUHHATTAM y 2012 p.
KpuminansHOTO TIporiecyanbHoro koaekcy Ykpaiam (mam — KIIK Ykpaiam). I me me
BUIIA/IKOBO, OCKIJIbKHM 3aKOHO/IaBLIEM BHECCHO CYTTEBI 3MiHH B pEIJIaMEHTALIiI0 IaHOTO
MIPaBOBOTO IHCTUTYTY, Ha SIKi 3BEpTaju yBary Taki BueHi, sk 0. M. I'pomesnii,
O. I'. uno [1], B. O. IMonemntomxo [2, c. 6] Ta iH.

Yunnnii KITK Ykpaiau nependavae psj 3ano01KHUX 3aX0/iB, sIKi BPaXOBYIOTh
TSOKKICTh BUMHEHOTO KPUMIHAIIFHOTO MTPABOMIOPYIIEHHS, 0CcO0Y ITiI03pIOBaHOTO, OOBH-
HYBa4€HOT'0 Ta iHII 00CTaBUHH, i 00paTH AOUIIBHMIA 3amo0iKHui 3axia. TooTo 3a-
KpiIUieHa B 3aKOHI CHCTeMa 3armoOiKHAX 3aXO0MliB JO3BOJISIE 1HAMBITyali3yBaTH iX 3a-
@
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CTOCYBaHHS 3 YpaxXyBaHHSIM Pi3HHX 0OCTaBWH. HasgBHICTEH Takol cucTeMu 3abe3medye
MOXIIUBICTb CUTYaTHBHOTO MiAXOY /0 1X 3aCTOCYBaHHS Y IPAKTHLI 3A1HCHEHHS KpU-
MIHAJIEHOTO TIPOBAKCHHS.

Ocobucte 3000B’13aHHS 3aiiMa€ TIepIIe MicIie B TIePesTiKy 3aro0KHIX 3aX0/IiB Bij-
MOBIJTHO J10 3MicTy moyioxkeHsb ¢T. 176 KIIK Ykpainu. Lle cBiuuth mpo Te, 1o 3aKoHo 1a-
BEIlb PO3IVIAIAE TAHWH BHJI 3aII001KHOTO 3aXO/y SIK OCHOBHUI, KW TIOBHHEH 3aCTOCO-
BYBAaTHCh, KOJIM HEMa€ HEOOX1THOCTI 0Oupary OuIbII CyBOpi 3armo0ixHi 3axonu [3].

BuxopucranHs 3am001KHOTO 3aX0y Y KPUMIHAIEHOMY MPOIECYaTbHOMY 3aKOHO-
JIABCTBI YKpaiHH Ma€e CBOIO icTOpiro. DakTHYHO 0cOOUCTE 3000B’I3aHHSI 3aIIPOBAHKEHO
qume y 2012 p. 3 nmpuitastTsam unaHoro KIIK Yipainu. [Ipote npu cucremHomy aHamizi
3aKOHOJIABYMX TIOJIOKEHb Pi3HUX YaciB MOYKHA 3PO3YMITH, III0 0COOMCTE 3000B’ sI3aHHS
IO CYTi € «MOJICPHI30BaHOI0 BEPCI€IO» MIAMMCKU Mo HeBUi3A. ToMy, po3misaarou ic-
TOPHUYHI aCTIEKTH HOTO 3alpOBADKEHHS, CIIiJ YKa3aTH, IO MiAMICKa PO HEBHI3 K
MOYATKOBUH BapiaHT 0coOuCTOro 30008 s13aHHs Oyna nependayena e y CraryTi KpuMi-
HaJbHOTO cyfnounHCcTBa 1864 p. 30kpema, cT. 416 CraryTy BU3HA4Yana OTHUM i3 3aro-
ODKHUX 3aXO0/1iB — MPU3YIMHEHHS BUy Ha MPOKUBaHHS a00 OTPUMAaHHS MiJIUCKH PO
SIBKY JIO CJIJICTBA, IIPY [IbOMY HE 3aJIUIIAI0YH MICIIe TPOXKUBAHHS. Y PaJSTHCHKHIA Mepiozt
CTaHOBIIEHHSI KPUMIHAJIGHOTO MTPOIECYaIbHOTO 3aKOHOABCTBA y CHCTEMI 3al001KHIX
3axOJIiB Ii/IIKCKA PO HEBUT3]1 OyJIa BU3HAYCHA HAMOUIBIIT M’ siKiM 3axo/ioM (cT. 122 KITK
YCPP 1922 p., c1. 142 KIIK YCPP 1927 p., ct. 149 KIIK YPCP 1960 p.). Y 3B 513Ky 3 THM
BUIIPABIAHUM € MTOCHJIAHHS JICIKUX aBTOPIiB Ha Te, 10 ocoOucTe 3000B’sI13aHHS € Ha-
crpan/ii MOM(iKOBAHOIO MIJIMHUCKOIO TIpo HeBHi3[ [4, c. 124]. Sk cripaBeayiMBO HAromo-
mye B. O. [lomenromko, 3a CBOEIO CYTTIO Ta CTYIIEHEM OOMEXEHHs IpaB 0COOM BOHU
MaroTh 0araro CIiJBHOTO, TPOTE 0COOUCTE 30008’ sI3aHHS, HA BIIMIHY B1JI IiIITHCKH PO
HEBHWI3/, Iepea0avac OiTbIle BapiaHTIB 3aCTOCYBaHHS OOMEKEHb, SIKi IIepeniyeHo B cT. 194
KIIK VYkpainu. 3a3HadueHa 00CTaBUHA CIIPHSIE TOMY, 1110 0COOUCTE 3000B’I3aHHS € OUTBIII
IIPOTPECUBHUM 3aII001KHIM 3aX0I0M |2, ¢. 4—6]. Ha meBHIX 0COOIMBOCTAX 0COONCTOTO
3000B’s13aHHSI, IO BiJIPi3HSAIOTH JTaHUIA BHJ] 3aIT001KHOTO 3aXO0JTy BiJl MAMUCKH IPO He-
BUi3M, Haronomrye # I. I. Tomyo [5, c. 6].

Crin 3ayBaKWTH, 11O JaHI BUAM 3aMO0KHUX 3aXO0J[IB X04a Ha MEPIIUNA TIOTIIS]T
I MalOTh CX0XY CYTHICTb, IPOTE M BJIaCTHBI i CBOT 0COOMUBOCTI. 30KpeMa, MiImHcKa
PO HEBHI3[ IMOJIATaja y BiliOpaHHi Bif MMiI03PIOBAHOTO a00 0OBHHYBAYECHOTO TTICHMO-
BOTro 3000B’s13aHHS HE BiJUTy4aTUCs 13 3apeECTPOBAHOTO MICILSl IPOXKUBAHHS UM IIEpe-
OyBaHHS a00 3 MiCIlsi THMYaCcOBOTO 3HaXO/KEHHS 0e3 J1o3Bouy ciigyoro (4. 1 ct. 151
KIIK VYkpaiau 1960 p.). Pazom 3 TUM HisIKUX iHIITUX 0OMEXeHb JUIs 0Ci0, 0 Aanu
IIMUCKY PO HEBUI31, 3aKOHOM He OyJ10 BCTaHOBJICHO. HaTtoMicTh, BiNOBIIHO /10 I10-
noxxersb unaHOTO KITK Yipainwm, mig gac 3acTocyBaHHS 0COOMCTOTO 3000B’sI3aHHS
MOXYTbh MTOKJIAAATHCh # iHII 000B’s13kH, mependaueni 4. 5 ct. 194 KIIK Vkpainu [3].

[Ipoanami3zyBaBmm 3a3Ha4eHE BUITIE, aBTOP MTOCTABUB cOO1 32 METY OCTITUTH TIPOIIe-
CyaJTbHy CYTHICTB TaKOTO 3arto01>KHOTO 3aXO0TY, SIK 0COOHCTE 3000B’13aHHS, Ta BU3HAYUTH
0COOJIMBOCTI HOTO 3aCTOCYBAHHSI i Yac 3/1iHCHEHHSI KPUMIHAIIBHOTO MPOBAPKCHHSI.

@
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1. MATEPIAJIM TA METOIHU

JJis teTaJibHOTO BUBYCHHS IIPABOBOT CYTHOCTI 0COOMCTOT0 30008’ SI3aHHS SIK HAHO1IbIII
M’SIKOTO 3aIlt001KHOTO 3aX0Ty aBTOPOM OYJIM BUKOPHCTaHI 3aralbHOHAYKOBI METOIU
nociimpkeHHs. /s BUBYSHHS TeHE3UCy TAaHOTO BUJIY 3a001KHOTO 3aX0/1y 3aCTOCOBY-
BaBCsl ICTOPUKO-TIPABOBHI METOJI. 3a JIOMOMOI'0I0 METO/Y FOPUIUYHOTO aHAIIi3y PoO3-
KpPHUTO CYTHICTh OCOOMCTOTO 3000B’sI3aHHSA, yKa3aHO Ha TaKi HOT0 O3HAKH, SIK TIPUMY-
COBICTb Ta NPEBEHTUBHICTh. CTATUCTUYHHI METOJI BUKOPUCTAHO JJIsi BU3HAYCHHS JIH-
HaMIKH y TIpoIiecax, OB’ s3aHUX i3 3aCTOCYBaHHSAM CylaMU MEepIIoi iHCTaHII1
3aro0KHOTO 3aX0/y Y BUIVISAI 0COOMCTOrO 3000B’ I3aHHS.

[TopiBHSUTBHO-TIPABOBHI METOJ JO3BOJIMB IMOPIBHATH HOPMHU HAIliOHATHLHOTO 3a-
KOHOJIaBCTBA 13 MPAKTUKOI0 €Bporelickkoro cyy 3 mpas jronuau (€CIJI) momo Mox-
JIMBOCTI OCKap>KEHHS 3aCTOCYBaHHS 3aM001KHOTO 3aX0/ly Y BUIIISI 0COOMCTOTO
3000B’s13aHHS Ha CTa/lii TOCYI0OBOTO po3ciiayBaHHs. [loeqHaHHS iICTOPUYHOTO 1 JIOTiY-
HOTO METOJ[IB HAYKOBOTO Mi3HAHHS CIIY)XHTh METOJOJIOTIYHO OCHOBOIO JIJISI JTOCIi-
JUKCHHS 3aKOHOMIPHOCTEH 0COOMCTOTO 3000B’sI3aHHS, HOTO MPOIeCYaabHOI XapaKTe-
PUCTHKH Ta IPAKTUKH 3aCTOCYBaHHSL.

Merton aHami3y CrpHsB BUBYCHHIO MaTepiajiB KpUMIHAIBHOTO TMPOBAKeHHS. [H-
TepIIpeTallis JaHUX MaTepiajliB JO3BOIMIIA BUSBUTH MEBHI 000B’I3KH, SIKi IOKIIAIal0Th-
Csl Ha MiJI03PIOBAHOT0, Ta BUBYNUTH CUTYallii, Y pa3i IKHX MOXKJIBE OCKap:KEHHS 3aI10-
OKHUX 3aX0miB. BukopucTanuii iCTOpUKO-TIPABOBUN METO, SIKHH 3aiiMae Ba)KIIMBE
MiCIle B FOPHIUYHIN HAYIi, TO3BOJIKMB BUSBUTH, 10 IHTCHCUBHE JOCIIPKCHHS TTUTAHHS
3amo0DKHUX 3axomiB po3modanocs 3 2012 p. IIpore, mpoaHamizyBaBIIA 3aKOHOIABY1
TOJIOXKEHHS, OYyJIO BCTAHOBJICHO, IO 0COOMCTE 3000B’sI3aHHSI € «MOJIEPHI30BaHOKO BEP-
Ci€I0» MIIMUCKH MPO HEBHUi3M. [CTOPUKO-TIPaBOBUN METOA MOXKE 3aCTOCOBYBATHCS
y 3B’5I3Ky 3 TIOPiBHSUIBHO-TIPABOBHM, 110 OOYMOBJIEHO ITiIBUIIIEHUM 1HTEPECOM JIO BH-
BUYCHHS MIEBHUX IOPUJIUYHHX CTaIliB.

2. PE3VJIBTATHU TA OBI'OBOPEHHS

2.1. Ilpoyecyanvra cymuicms ma npaxmuxa 3acmocy8ans 0CoOUCNO20 30008 ‘S3aHHS

Binnoeigxo 10 monoxkens 4. 1 ¢T. 179 unnnoro KITK Ykpainu ocobucte 30008’ si3aHHS
TIoJIATaE y TIOKJIaICHHI Ha TiJ03PI0BAaHOTO, 0OBHHYBAYCHOTO 30008’ I3aHHS BUKOHYBa-
TH MOKJIAJICH] Ha HOTO CII1IYMM, CYJICIO, CYIOM 000B’s13KH, rependaueHi ct. 194 KITK
VYkpainu. Ocobucre 3000B’s13aHHsI — 116 HAHOLTBIT M SIKUiT 3a001KHNH 3aXif, i TOMY
CIIiuuii, IPOKypop, 0OMpParoun ONTUMAJIHUH Y KOHKPETHIN cUTyallii 3aro0bKHUi 3a-
X1J1, TOBHHHI PO3IISHYTH MOXIJIMBICTD IIIOJI0 1HILIFOBAHHS MEPE]] CYJ0M CaMme I[bOro
BHTy 3arto0iHOTO 3axo1y [3].

VY nocniixkyBaHOMY MHUTAaHHI OKPEMO CJIiJi 3yMMHUTUCH HAa CTATUCTUYHUX JaHUX
ITOJT0 3aCTOCYBaHHS 3aII00DKHOTO 3aX0/y y BUTIISAII 0COOMCTOTO 30008’ s13auHs. Cyma-
MU TIepIIoi iHCTaHIIT PO3NIISIHYTO KIJIOMOTaHHS ITPO 3aCTOCYBAaHHS 3a1I001)KHOTO 3aX0/Ty
y BUIJISIZII 0COOMCTOrO 3000B’s13aHHs y Takiit kibkocTi: 2013 p. — 27 570 (47% Bin
@
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3arajgbHOT KITBKOCTI PO3IITHYTHX KJIOTIOTAHb PO 3aCTOCYBAHHS 3aIMO01KHIX 3aX0OiB
y aanomy poui); 2014 p. — 18 009 (35%); 2015 p. — 13 612 (25%); 2016 p. — 9 717
(19%); 2017 p. — 8 594 (15%) [6-10].

OTxe, aHaIli3 CTAaTUCTUYHHX JaHUX CBIMYUTH 1po roctymnose (3 2013 mo 2017 p.)
3HIDKCHHSI KUTBKOCTI PO3IIISIyBaHUX KJIOTIOTaHb 1010 3aCTOCYBaHHS 3ar001KHUX 3a-
XOZiB y BUIVILAI 0coOucTOro 30008’ s13aHH:: 3 47 10 15% Bin 3arajibHOI KIIBKOCTI BCiX
3aII00KHHUX 3aXO/IIB.

Ocobucte 30008’ s13aHHS, K ITPABUIIO, 3aCTOCOBYETHCS IO OCI0, SIKi HE CTAHOBIIATH
BEJIIMKOI CYCIUTLHOT HEOE3IeKH 1 SKi MAIOTh MEBHE MiCIle TPOKUBAaHHS 1, MOXKIIUBO,
poOOoTY, TOOTO Y BUIAKax, KOJIM HMOBIPHICTh YXHUJICHHS BiJl OpPraHiB I0OCYJ0BOTO PO3-
CIiyBaHHS 1 Cydy He3HayHa. Pa3oMm 3 THM MOpallbHa HECTIMKICTh i 03PIOBAHOTO
(0OBUHYBaYEHOT0) MOXKE BHKJIMKATH TaKi MPArHEHHS 1 TOMy BUMAarae 3JiHCHEHHS Ha
HBOTO 300 1’KHOTO TICHXOJIOTITHOTO BIUTHBY. Takok 0COOMCTE 3000B’sI3aHHS 3aCTOCO-
BYETBHCSl y BUNAJIKAX, KOJIM HEMAE TT1JICTAB OOSATHUCS, IO Ti103proBaHui (0OBHHYBave-
HU), iepedyBarouu Ha cBOOOi, Oyzie mepexoByBaTHCs BiJl OPTaHiB TOCYI0BOTO PO3-
CJIiTyBaHHS 1 Cy[ly, aJie € JIaHi, 0 BiH MOXE TUMYACOBO BiJUTYyIHUTHUCS 3 MICIISI ITPOXKH-
BaHHS, HaNPUKIIAJ, Y 3B 3Ky 3 rnepeOyBaHHsAM y Bignmyctmi. [ToniOHI BimrydeHHs
ITi/J03pI0BaHOTO (OOBHHYBAYEHOTO) 3 MICIIsl MPOKUBAHHS MOXKYTh YCKIIQJIHUATH 31iHC-
HEHHS KPUMIHAJIbHOTO TIPOBAJKCHHSI.

Ocobucromy 3000B’I3aHHIO, SIK 1 IHIITUM 3aITO01KHIM 3aX0aM, IpUTaMaHHa O3Ha-
Ka MPUMYCOBOCTI. ¥ HOTO OCHOBY TOKJIaJICHO IICUXOJIOTTUHUH (200, SIK 10r0 Ha3UBAKOTh
1HII BYeHi, MOpaJpbHUNA uM nicuxivnuii [11, c. 41]) MmeTon Aep>kaBHOTO BIUIMBY Ha IO-
BEJIIHKY I11JI03PIOBAaHOTO, OOBHHYBA4€HOTO. YHACIIOK I[bOTO MOXYTh BUHUKHYTH
HEraTUBHI HACIIIIKH IS 0COOM, SIKIIIO BOHA HE BUKOHAE IMOKJIaICHNUX Ha HEel 000B’ I3KIB.
Xoda maHa mpoueaypa € HalOiIbI M’ KO0, IIPOTE HE MOYKHA HEJJOOI[IHIOBATH ii mpe-
BEHTUBHUI XapakTep. 3MaTHICTh KOXKHOTO 3alT001KHOTO 3aX0/1y, Y TOMY YHCIi i 0CO-
OucToro 3000B’sA3aHHs, 3a0€3MEUNTH JOCITHCHHS METH, BU3HadeHoi cT. 177 KIIK
VYkpaiHu, € O/IHI€I0 13 CHCTEMHHX O3HAK JJAHOTO MTPABOBOTO IHCTUTYTY. Y 3B’SI3KY 3 IUM
MOJKHA CTBEPJIKYBaTH, 1110 3aCTOCYBaHHS 0COOMCTOrO 3000B’s13aHHS 3aTHE IMOTepe-
JITH BCi (hOpMH HEHAJIE)KHOT TIOBEAIHKH TT1I03PIOBAHOTO, OOBIHHYBAYEHOT 0, SIK, HAITPH-
KJ1aJ1, Oa)kaHHs TIEPEXOBYBATHUCS Bijl OpPraHiB JOCYI0OBOTO PO3CIIiyBaHHs Ta/abo Cyumy,
TaK 1 HOTO MOKJIMBICTh HE3aKOHHO BIUIMBATH Ha YYAaCHHUKIB KPHUMIHAJIHLHOTO TIPOBa-
JOKEHHSI.

ABTOPOM TiIKpECIICHO, 110 BU3HAHHSA MOYKJIMBOCTI 0COOMCTOTO 30008’ I3aHHS J10-
CATHYTH OyIb-aK0i MeTH, BuzHaueHoi y ct. 177 KIIK VYkpainu, mo nepenbadeHa asns
BCIX BUJIIB 3al001KHUX 3aXOJIiB, € TApaHTIE0 THTEPECY MiJI03PIOBAHOT0, 0OBHHYBaYe-
HOTO Ha OOpaHHS MIOI0 HHOTO HAHOIIBIT M SKOTO 3amo0iKHOTO 3axoay. [IpuiHITTS
PpilIEHHS PO 3aCTOCYBaHHS 3aMI001KHOTO 3aX0/y Y BUITIAAI 0cOOMCTOTO 3000B’ I3aHHS,
SIK T 1HIIMX BUJIIB 3aII001KHUX 3aXO0/1B, BIIMOBIIHO 0 ITOJIOKEHh YNHHOTO 3aKOHOJaB-
CTBa BiJIHECEHO JI0 BUKIIIOUYHOI KOMITETEHIII1 Ci1iidoro cyyii (i1 9ac J0CyI0BOro po3-
ciijyBaHHs) a0o cyay (Y CyloBOMY IpOBaJKeHHI). [10BiOMIICHHS I1i/103PFOBAHOTO,
@

45



Bicuuk Hauionaabnoi akagemii npaBorux nayk Ykpainun Tom 25, Ne 2, 2018

0OBWHYBAYCHOTO TIPO TIOKJIAICHI HAa HHOTO 000B’SI3KH, 3TiAHO 3 BUMOTaMH 4. 2 cT. 179
KIIK Ykpaiau, moBUHHO OyTH MUCHMOBUM. Pa3oM 3 THM XTO i3 IOCAIOBHX OCI0 — CITijl-
YU, TPOKYpOp, a00 CIIAUNN CyA/s Ud CyJ — MMOBHHEH TOBIIOMUTH ITiJO3PIOBAHOTO,
O0OBUHYBA4YECHOTO MPO HOro 00OB’SI3KH, Y 3aKOHI HE BU3HAYCHO. ABTOPOM 3a3HAUYCHO,
IO Ha MPAKTHUII MTPOTOKOJ PO3’ICHEHHsI 000B’SI3KIB IT1/103PIOBAHOMY, Mepea0adeHnX
9.2 cT. 179, 4. 5 ct. 194 KIIK VYkpainu, ckinagaerses caigaum. BinnoBinHo # cyTHICTH
000B’5I3KiB, MepeAdadeHnX yXBaIOIO CIIAYOTO CY[i, CTPOKH iX 3aCTOCYBaHHS Ta BHU-
morw 4. 2 ¢T. 179 KIIK Ykpainu momo BiAOBIaTbHOCTI 32 HEBUKOHAHHSI ITi/T03PI0OBa-
HOMY PO3’SICHIOE cItigumii [3].

YpaxoByrouu Te, IO PIllICHHS MPO 3aCTOCYBAHHS 3am00DKHOTO 3aX0/1y IpHUiiMae
ciiguuii cynast abo cyl, aBTOp BBaXKae, 110 PO3’ICHIOBATH ITi03PIOBAHOMY 000B’S3KH
MOBUHEH caMe CITIYHA CyIsl, Cy/, a He CIiIIuid 4i MpoKypop. Kpim Toro, 3rifHo 3 BU-
Moramu, BuzHadyeHuMHu y 4. 1 c1. 193 KIIK Ykpainu, po3rmisj KJIOmoTaHHs PO 3aCTo-
CyBaHHs 3alI001KHOTO 3aX0y 3[1MCHIOETBCS Y CY/i 3a y4acTIO Mi03pIoBaHOro, 00BU-
HyBadeHoro. Tomy BBaxkxaemo nominpHUM rependaunty y KIIK Ykpainn 060B’s130K
CJIITYOTO CY/I, CyIy PO3’ICHIOBATH CYTHICTh 000B’SI3KiB, IOKJIQJCHUX Ha ITiJJ03PIOBa-
HOT0, 0OBHHYBA4YEHOTO Y 3B’5I3KY 13 32CTOCYBaHHSIM 3ar1001KHOTO 3aX0/Ty, HE TT0B’SI3aHOTO
13 TPUMaHHSM ITi]T BApTOIO.

e ogHe BaKJIMBE MUTAHHS, SIKE CITiJ] PO3IIISTHYTH Y CTaTTi, — HACIIIKA HEBUKOHAH-
HS 11 703pIOBaHNM, 0OBHHYBaY€HUM 000B’ SI3KiB, MOKJIAACHUX Y 3B 3Ky 13 3aCTOCYBaH-
HSIM 3aI001KHOTO 3aX0y Y BHIVISIIII 0COOMCTOro 3000B’A3aHHS. YPaxoByIOUl BUMOTH
9. 2 ¢T. 179 KIIK Ykpaiau, HeBUKOHAHHS 000B’SI3KiB, 110 BCTAHOBJICHI JTSI BAKOHAHHS
ITiT03pIOBAaHOMY, OOBUHYBAaUY€HOMY B YXBaJli CIiTYOT0O CYIIi, CY[y, TATHE 32 COOOI0
MOXJIUBICTB, MO-TIEPIIE, 3aCTOCYBAaHHS OUIBII KOPCTKOTO 3ar00iKHOTO 3aX0.y; TO-
IpyTe, HAKJIaJICHHS TPOIIOBOTO CTATHEHHS B po3Mipi Bix 0,25 1o 2 po3MipiB MiHIMAaITb-
HO{ 3apo0iTHOT TIaTH.

IndopmyBanHs 0coOM PO MOMKIIMBICTh HACTAHHS HETATUBHUX HACTI/IKIB Ma€ CyT-
T€BE 3HAYCHHS, OCKUIBKHM Ha 0CO0Y 3A1MCHIOETHCS TICUXOJIOTTYHUN BIUIUB 3 METOIO
MOTHBAIIIT 10 BUKOHAHHS IMOKJIaIcHUX 000B’sI3KiB. Y 3B’SI3KY 13 3a3HAUCHUM CJILT M-
KPECINTH, IO ITiICTABOIO JUTS 3MiHHU [IHOTO 3aMT001KHOTO 3aX0/My MOKe OyTH Jintie (pakTt
MOPYIICHHS Mi103pI0BaHIM, 0OBHHYBauUCHUM YMOB HOTO 3aCTOCYBaHHs 0€3 MOBaKHUX
puIrH. BBaXkaeMo, 0 B IbOMY 3aKOHOABEIlb OAYNTH HIOW «ITOKapaHHs» 3a MOPY-
LICHHS Mi103pIOBaHUM, OOBHHYBa4yBaHUM YMOB OCOOHCTOTrO 3000B’SI3aHHS, 1 LIJIKOM
MPUPOIHO, IO MOBUHEH 3aCTOCOBYBATHCS OUTBII CYBOPHUI 3a001KHUHN 3axif, sIKUH
peanbpHO 3a0e3MeYnTh 3aro0iranHs crpodaM Iigo3pIoBaHOT0, 0OBUHYBAYEHOTO TIEepe-
XOBYBAaTHCS BiJl OPTaHiB J0CYJA0BOTO PO3CIiAyBaHHS Ta CYIY.

CTOCOBHO KOHTPOJTIO 32 BUKOHAHHSIM 0COOMCTOTO 3000B’I3aHHS CJIiJ] 3a3HAYUTH,
[0 3aKOHOJIABI[EM YiTKO PO3IOJIIICHO TOBHOBAXEHHS CIYKO0OBHX 0Ci0 3 JTaHOTO
nutanag (4. 3 ct. 179 KIIK Ykpaiaw). Tak, 3a mio3pioBaHUM KOHTPOIIb 3iHCHIOE
CIiTYMid, 32 0OBHHYBaYeHUM — NMPOKYpOp. BUHNKAaE MUTaHHS, YU MOXKE CIITUUH Ta
MPOKYPOp MOPYUUTH 3AIHCHEHHS KOHTPOJIO 32 BUKOHAHHSM YMOB OCOOHMCTOTO
@
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3000B’s3aHHSI CITIBPOOITHUKAM IHIMUX MMiaApo3niiiB HamionaasHol modimii Ykpainu,
opradiB 6e3neku, HanionansHOro anTHkopymnuiiHoro 0wopo Ykpainu, epkaBHOTO
O10pO PO3CIiTyBaHb, OPTaHiB, IO 3AIHCHIOIOTH KOHTPOJH 32 JOJAEP KaHHSIM MOIaTKO-
BOTO 1 MUTHOTO 3aKOHOJIaBCTBA, OpraHiB Jlep>kaBHOI KpUMiHAJIbHO-BUKOHABYO] CITYXK-
6u Ykpainu, opranis JlepxaBHoi npruKopoHHOT cyx0u Ykpaiau? Ha 1yMKy okpemux
HayKOBIIiB, Ha 1€ MMUTaHHS HEOOX1HO BiAMOBiCTH MO3UTUBHO. 30kpema, O. bonma-
PEHKO Harojoumye, M0 B TAKOMY BUNAJAKY 3a3HAuCHi MpaliBHUKHU MPU BUSBICHHI
TIOpYIICHb MOBUHHI iH(GOpMyBaTH ciridoro, mpokypopa [12, c¢. 68]. Pazom 3 Tum ani
B nopsiaky ctareit 40, 41 KIIK Ykpainu B yacTHHI HagaHHS JOPYYEHb ONEPATUBHUM
MiIpOo3/iiaaM Mpo MPOBEIECHHS CIITINX (PO3NIYKOBUX) NiH, aHi B MOPSAAKY cT. 179
KIIK Ykpainm, sIKOI0 perimaMeHTOBaHO MOPSAAOK 3aCTOCYBaHHS 0COOHMCTOTO
3000B’s13aHHs, HE TIepe/10aYeHO ITOBHOBAXECHbB CJIIAUOTO JaBaTH JOPYUYCHHS Ha 3iiic-
HEHHS KOHTPOJTIO 32 BUKOHAHHSAM YMOB JTAHOTO BHY 3aI001KHOTO 3aX0y. Y 3B s3Ky
3 IMM BUKOHAHHS 0COOMCTOTO 3000B’s13aHHS SIBJISIE COOOI0 BaYKIMBHIA MPOLEC, TOMY
Ha MPsIMY BUMOTY 3aKOHOJIABIIsSI HOTO MOBHHEH KOHTPOIIOBATH CIIIYHIA YU TPOKYPOP,
He Tmepekianaody Ui GyHKUi Ha 1HI Miapo3aiin.

2.2. Buznauenus cmpokxy 3acmocy8anHs 3anodidcHo2o 3axo0y y eueisidi 0cooucmozo
30008 ’A3aHHA

Hactynne nuTtanHs, Ha ke HEOOXiAHO 3BEPHYTH YBary, OJISArae y BU3HaUCHHI CTPOKY
3aCTOCYBaHHS 3aIl001KHOTO 3aX0/Ty Y BUIIIsIIII 0coOmcToro 30008’ si3aHHsL. [lomoxkeHHs
cT. 179 KIIK Vkpainu naHe nuTaHHsI He po3KkpuBae. ToMy Ha MepIIUi MO MOXKHA
3pO3yMITH, IO CTPOK AHOTO BUIY 3alTOO1KHOTO 3aXOy HE BCTAHOBJICHHM, a OTKE —
0cobucTe 30008’ sI3aHHSI 3aCTOCOBYETHCS IO 0COOM MPOTATOM CTPOKY JOCY0BOIO PO3-
CIIiTyBaHHS Ta 341l ICHEHHS CYI0BOTO po3rsiny. [IpoTe Take po3yMiHHsI € HEBIPHUM.

VYpaxoBytouu Te, 10 0coOucTe 30008’ sI3aHHS TOJIATAE Y TIOKIIAACHH] Ha Mi03pI0-
BaHOTO (0OOBHHYBAa4YEHOT0) MEBHUX 00OB’SA3KiB, CIiJl 3BEPHYTUCH 110 4. 6 cT. 194
KIIK Ykpainu, ne BU3HAUCHO, IO CTPOK MOKJIAJaHHS JaHUX 000B’I3KiB CTAHOBHTH
He OiybIe ABOX MicALiB. Y pa3i HE0OXiTHOCTI el CTPOK MOXKE MPOTOBKYBATUCS
3a KJIOMOTAHHIM IPOKypopa B MOpPsKy, nependadeHomy ct. 199 KIIK Ykpainu.
[Ticnst 3aKiHUEHHSI CTPOKY, B TOMY YHCIII IPOJIOBKEHOT0, B MEXkKaxX SIKOTO Ha MiA03pIo-
BaHOTO (0OBUHYBaueHOTO) OyJiW MOKIaJeH] BiANOBiAHI 000B’3KH, yXBala Mmpo
3aCTOCYBaHHS 3aM001>KHOTO 3aX0/Ty B LI YaCTHHI MPUMUHSE CBOIO /10 1 000B’ I3KHK
CKacOBYIOThCSA [3].

OTxe, ypaxoBYIOUH BHIIIe3a3HAYEHE, BCTAHOBIICHO, 1110 CTPOK 3aCTOCYBaHHS 0CO-
oucroro 30008’ s3anHs y KIIK Ykpainu npsiMo He BKa3aHWH, Ha BiJMiHY BiJl BU3Ha-
YEHHS CTPOKY 3aCTOCYBaHHS JOMALIHBOTO apellTy Ta TPUMaHHs il BapToro. OcKinb-
KK 0coOHcTe 3000B’s13aHHS (DAKTUYHO MPUPIBHIOETHCS 10 MEPSHECCHHS Ha ITi103PF0-
BaHOTO (OOBHHYBa4€HOI0) MEBHUX 00OB’S3KiB 1 Oepyyu 10 yBaru mOJOXEHHS 4. 6
cT. 194 KIIK VYkpainu, cinis 3poOUTH BUCHOBOK, IO CTPOK 3aCTOCYBAaHHS 0COOMCTOTO
3000B’A3aHHSA CTAHOBUTH 2 MICSLI.
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Buuennsm marepiaiiB KpIMiHAJIBHOTO POBAPKEHHS BCTAHOBIICHO, 1110 B CYTOBHX
pIMIEHHSAX 1HOI BIICYTHI BKa3iBKU Ha T, Ha KU CTPOK MOKJIAICHO HA TT1]03PIOBAHO-
ro (o0BuHYBaueHOTO) 000B’s13KH, epenadadeHi 4. 5 ct. 194 KIIK Vkpainu (30kpema,
TaKe MOPYIICHHsI BUMOT 3aKOHOJIABCTBA BUSIBICHO B yXBai [1onTaBChKOTO pallOHHOTO
cyny IlonraBcbkoi obmacri Bix 22.05.2018 p. mo cipasi Ne545/766/18 [13], B yxBaii
XyCTChKOTrO pailoHHOTO cyay 3akaprarchkoi obsacti Big 20.04.2018 p. mo cupasi
Ne309/1026/18 [14]).

Ha naniif mpoGnieMi akueHTye yBary ¥ Bumuii cnienianizoBanuii cyn Ykpainu
3 PO3MIANY UMBUIBHUX 1 KPUMiHAIBHUX CcIIpaB. 30Kpema, B Y3araJbHEHHI Cyl10BO1
MPaKTUKHU TIOJ0 PO3TISANY KIOMOTaHb PO 3aCTOCYBaHHS 3axO[(iB 3a0e3rmeueHHs
KpPUMiHAJIBHOTO IpoBaKeHHS B 2014 p. HaronomyeThes Ha iCHYBaHHI BUIAJIKIB,
KOJIH, 3aCTOCOBYIOYH 0COOWCTE 3000B’A3aHH, CNIAYl Cy/AJli B yXBallax HE 3a3Ha-
JarOTh KOHKPETHI 000B’A3KH, 1m0 TependadeHi 4. 5 c¢t. 194 KIIK ta mokiramaroTbcs
Ha MiJ03pI0OBAaHOTO, a TAKOXK HE 3a3HAYAIOTh CTPOK, HA SKUH MOKJIAJEHO IX BUKO-
HauHs [15, ¢. 50]. YcTaHOBIEHO, IO CITITIUM CYIISIM ITiJT 9ac TTOKIaICHHS 000B’ I3KiB
AK y pa3i 3aCTOCYBaHHA 0COOMCTOrO 3000B’sI3aHHS, TaK i OOpaHHA IHIINX 3aro-
O1XKHUX 3aXO0JIiB, HE MOB’S3aHUX 3 TPUMAHHSM I1i]1 BapTOI0, HEOOXIAHO BKa3yBaTu
CTPOK, Ha SIKHH BOHM HaKJIAJAarOThCS HA MiJO3PIOBAHOTO, 0OBHHYBAaYCHOIO, 13 BU-
3HAYEHHAM KIHIEBOI gaTH X mil.

Kpim Toro, mpokypopam 1o 3aKiHY€HHIO JBOXMICSIYHOTO CTPOKY B pa3i HEOOXia-
HOCTI MOTPiOHO 3BepTaTUCH A0 cyny B nopsaky cT. 199 KIIK Vkpainu i3 kionoTanHsIm
PO MPONOBKEHHS CTPOKY Iii 000B’sI3KiB, MOKJIAACHUX HA MiJO3PIOBAHOr0, 0OBU-
HyBaueHoro (Hanmpukian, 24.07.2017 p. 3actynHuk [ eHepanbHOTO TPOKYypopa YKpa-
fam 0. B. Cronspuyk 3BepHYBCS 10 CYly 3 KIIOIOTaHHSM PO MIPOJAOBKEHHS CTPOKY
Ii1 3amo01KHOTO 3aX0Ay Y BHUIJIAMI 0COOMCTOTO 3000B’sI3aHHS, B SIKOMY TIPOCHTH
TIPOIOBXHUTH CTPOK [ii 000B’sI3KiB, TOKIaneHnX Ha mimo3proBanoro OCOBA 2, [H-
OOPMALIA 1, va nBa Mmicsii. Kinomoranss o0rpyHTOBaHE, CTPOK AOCYIOBOTO PO3-
CJIiTyBaHHS OyJIO0 TPOIOBKEHO, 1 PU3HKH 32 IIeH Yac He 3MEHIIMIHCH [ 16]).

Crin 3BepHYTH yBary Ha nojoxeHHs 4. 6 ct. 199 KIIK Ykpainu, skumu BU3Ha-
YEHO, 10 CTPOK MOKJIaeHUX Ha Mi103PI0BAaHOr0, 0OBHHYBaYCHOT0 000B’ I3KiB MOXKE
MPOIOBKYBATHUCS JIUIIIE 32 KIOMOTAaHHSIM MPOKypopa. Y TakoMy BHUMAJIKy HE 3p03y-
MiJTa TIO3|ITis 3aKOHOJABILI MIOA0 MO30aBICHHS CIiIUOro MpaBa IHIMIIOBATH JaHe
nutanHs. [IpaBo mogaBaTu 1o Cyay KJIOMOTaHHS MPO 3aCTOCYBaHHS 3all001)KHOTO
3ax0j1y, TAKOX SIK 1 KJIOMOTaHHs IPO MPOJIOBKEHHS CTPOKY TPUMAaHHSI IiJ BapTolo,
MOJKE€ MaTH SIK IIPOKYPOP, TAK 1 CJITUUH 32 TOTOHKEHHSM 3 IPOKypopoM. Tomy aBTop
BBa)KA€ 32 HEOOXiHE YTOUHUTH 3aKOHOJABYi MOJOKEHHs. Y 3B 53Ky 3 UM Yy 4. 6
cT. 199 KIIK Ykpaiau ciig nependaduTy, M0 CIiTUUN 3a MTOTOMKSHHIM 3 TIPOKYPO-
POM, TaKOX SIK 1 IPOKYPOP, Ma€ MPaBo MOAATH KIOTOTAHHS TIPO TIPOTOBKEHHS CTPO-
Ky 000B’s13KiB, nepenbadenux 4. 5 ct. 194 KIIK Vkpainu.
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2.3. Ockapoicenns 3acmocy8anus 3anobidcHO20 3axo0y Y 6u2isdi 0coducmo2o
30008 ’13aHH5. HAYIOHAbHEe 3aKoHo0ascmeo ma npakmuka €CIIJT

OxpeMoMy BHBYEHHIO MiJUIATa€ MUTAHHS MOXIIUBOCTI OCKap>KeHHs 3aCTOCYBaHHS 3a-
MTOO1KHOTO 3aX0Iy Y BUTTISIII 0COOMCTOTO 3000B’s13aHHs. 3a3HauuMO, 1110 cT. 309 KITK
VYkpaiHu MiCTUTh BUUSPITHHI TIEPEIIiK YXBaj CIiJI0T0 CYA, IKi MOXKYTh OyTH OCKap-
KEHI i1 4yac JOCYyI0BOTO PO3CIiyBaHHs B alessILiiHOMY HOPSIKY, 1 yXBajia mpo 3a-
CTOCYBaHHS 3aIT0O01KHOTO 3aX0/y Y BUTJISAIAI 0COOMCTOTO 3000B’sI3aHHS JI0 IIHOTO ITepe-
JiKy He BXoAuTh. KpiM TOro, He MOKe OyTH OCKap:KeHO M 3aCTOCYBaHHS TaKUX 3aIlo-
ODKHUX 3aXOJIiB, SIK 0COOUCTA MMOpYyKa Ta 3acTaBa.

VY 4. 1 ct. 309 KIIK Ykpainu nependadeHa MOKIHUBICTb OCKapKCHHS B alleIsAIlii-
HOMY IMOPSIKY 3aCTOCYBaHHS JISIKUX 3alI00DKHUX 3aX0J1iB. 30KpeMa, y Mpe/ICTaBICHIN
HOPMI BU3HAYCHO, 1110 MOKe OyTH OCKapKeHa yXBajia CIiJuoro cyasi nmpo: 1) 3actocy-
BaHHS 3arm001KHOTO 3aX0/ly Y BHIVISAI TPUMaHHS i1 BapTOI0 a0 BiIMOBY B HOTO 3a-
CTOCYBaHHI; 2) MMPOIOBKCHHS CTPOKY TPUMAaHHSI I1iJ] BapTO0 200 BiMOBY B HOTO TPO-
JOBXXEHHI; 3) 3aCTOCYBaHHs 3alI001KHOTO 3aX0y Y BUIVISAI JOMAIIHBOTO apemTy abo
BiZIMOBY B HOT0 3acTOCyBaHHI; 4) MPOJOBKEHHS CTPOKY JOMAITHBOTO apemTy abo
BiTMOBY B HOTO MPOJIOBKEHHI; 5) MOMIiIlEHHsI 0cOOM B PUHMAaTbHUK-PO3IOIIIEHUK
JUTS TiTel 200 BiTMOBY B TAKOMY ITOMIIIIEHHI; 6) TIPOIOBKEHHS CTPOKY TPHUMAaHHS 0CO-
Ou B MPUIMaIBHUKY-PO3TOAUTHHUKY JUISI JiTel a00 BiAIMOBY B HOTO MPOJOBKEHHI.
Takum unHOM, y KITK Ykpainu He nepenbadeHa MOXKIIMBICTh OCKapyKEHHS 3aCTOCYBaH-
HS IHIIMX 3aM001KHUX 3aX0/1iB, KPIM TaKHX, SIK IOMALIHI apelT, TPUMaHHSI IiJ] BAPTOIO,
TTOMITIICHHSI 0COOH B IPUHMAaTEHUK-PO3TOIUTHHUK IS TITEH.

PazoM 3 TUM cI1ij] 3BepHYTH yBary Ha pillieHHs! €BpOIEHCHKOTO Cy/1y 3 TIpaB JFOH-
HU 110 cnpaBi «Kotiit npotu Ykpainm». 3asBHUK CKap>KUBCS Ha Te, 10 3aCTOCYBAaHHS
JI0 HbOTO TAKOTO 3aIT001KHOTO 3aX0/Ty, SIK ITiIMHUCKA ITPO HEBUI3/ Ta BIITYYEHHS 3aKOP-
JOHHHX TACTIOPTIB, MOPYIIyBaso HOTo MpaBo Ha MMOBAary JI0 MPUBATHOTO Ta CIMEHHOTO
®UTTA. Y 11. 59 BKazaHoro pitnenHs €CCI1JI yctaHOBHB, 1110 X04a BiJIOBITHO 110 CT. 234
KIIK 1960 p. aii ciaiggoro Moriu OyTH OCKapsKeHi TPOKypopoM abo Cy/oMm, alie cKapra
MIPOKYpOpy He Oyna epeKTUBHUM 3acO000M 3aXHCTY, a CKapra Jio Cy[ay Moria OyTd mo-
JlaHa JIMILIE Ha eTarli MOMepeaHbOro POy KpUMiHAIBHOI ClIpaBy abo po3msiny ii
110 CyTi. Y pe3yibTaTi TaKui CyOBUH PO3IITIST HE MIT 3a0€31IEUNTH BIYaCHE BHPIMIICHHS
nopyuieHoro nuranus. binpine Toro, €CI1JI Haronocus Ha TOMY, IO ITiJ] 4ac PO3CIIi-
IyBaHHS, sIKE TPUBAJIO IOHA TPU POKHU Ta CiM MICSIIiB, 3asBHUKOBI Oyi10 3a0e3me4eHo
IHIITHH CyTOBHI 3aci0 TIPaBOBOTO 3aXHCTY, 3a JOITOMOTOIO SIKOTO BiH MIT O 3BEpHYTH-
Cs1 IO Cy/y 3a pO3IIIS,IOM MTUTAHHS I10JI0 3aKOHHOCTI Ta MPONOPLIHHOCTI OCKapKyBa-
HOTO 3axoy abo Horo ckacyBaHHs [17].

OT1xe, 3 yIEBHEHICTIO MOKHA CTBepKyBatH, o €CILJI naromomntye Ha HeoOXia-
HOCTI HaJjaHHsI 0co0aM 3ac0o0iB CyJJ0BOT0 3aXHUCTY IpaBa Ha OCKapKCHHS 3aCTOCYBaH-
HsI HaBiTh HAHOUIBII M’SKOTO 3ar001>KHOTO 3ax0/1y. BiAmoBiqHO mpobieMa HEMOXKITH-

BOCTI OCKap>KeHHS TAKOTO 3aIT001>KHOTO 3aX01y, SIK ITiIMHCKA TIPO HEBHUI3I, 3a YaciB dil
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KIIK Ykpainu 1960 p. He Oyia BupilieHa, TAKOXK sK 1 He BUPIIICHA CHOTOIHI B YHHHO-
My KIIK Ykpainu y 3B’513Ky i3 HOMOXKITUBICTIO OCKapKEHHSI 3aCTOCYBaHHS 0COOMCTOTO
3000B’sI3aHHSI.

BapTo 3a3naunTH, 1110 3aKOHOIABIIEM TiepeadaueHa MOXKIIUBICTh IS ITi{03PIOBaHO-
ro (0OBHHYBAa4YE€HOTO) 3BEPTATHCS 13 KIOMOTAHHIM PO 3MiHY 3ar00i’)KHOTO 3aX0/y,
B TOMY YHCII TIPO CKaCyBaHHS UM 3MiHYy JOMAaTKOBUX O0OB’S3KiB, IMepen0adeHnx 9. 5
cT. 194 KIIK Ykpainu. Pazom 3 Tum Ha Bumory ct. 201 KIIK Ykpainu Take kiomnoras-
Hs Oyaie po3mIsAgaTH TOM caMHi CIiauawii Cymasi, Cyaas, o i oOpaB mei 3axim. Kpim
TOTO, CIIAYUHN CyMJIs Ta CYJl MAlOTh MPABO 3aJHIIUTH 0€3 PO3TISAY KIOMOTAHHS PO
3MiHY 3aIm001KHOTO 3aX0y, TIOAaHE PaHIIe TPUIAISATH JTHIB 3 JHSI IIOCTAHOBJICHHS TI0-
MePeIHBO1 YXBaJIH PO 3aCTOCYBaHHs, 3MiHYy a00 BiJIMOBY Y 3MiHi 3aIT001KHOTO 3aXO01y,
SIKIIIO Y HbOMY HE 3a3Ha4eHi HOBI OOCTaBUHH, SKI HE PO3IIISIAIKCS CIITYUM CYJUICHO,
cynom (4. 5 ct. 201 KIIK VYkpaiau). O1xe, IMHHAM 3aKOHOTABCTBOM IS TTi03PIOBa-
HOTO TiependayeHa MOKIMBICTh CYAOBOTO TIEperisily 3aCTOCOBAHOTO IiJ] 4ac JA0CY/I0-
BOTO PO3CIIiTyBaHHS 3aITO01KHOTO 3aX0/ly B MEKaxX TOTO CyAY, SIKUM 1 Oy10 IPUHAHATO
BiJIMIOBi/THE PIllICHHS.

VY nociiKyBaHOMY MTUTaHHI aBTOP 3BepTaeThes 10 BucHOBKY €CIJI, BuKIIageHo-
ro y . 70 pimenns no crpasi «Koriit mpotr Ykpainu», ae Cyn 3ayBaxuB, 10 HaIlio-
HaJIbHE 3aKOHOJABCTBO HE 3a0€3MEeUnIIo TIPH 3aCTOCYBAaHHI BUILE3a3HAYCHUX 3aXO/IB
JIOCTATHIX TapaHTiit Bix cBaBiursl. ToMy BOHO HE BINITOBiae BUMOTaM IIOMO SKOCTI
3aKOHO/IaBCTBa B po3yMiHHI KoHBeHIIi1. Yka3aHe CBIIYUTh PO HEOOXiHICTh TIeperiis-
Jly 3aKOHO/IaBYMX ITOJIOKEHb CTOCOBHO MOXKJIMBOCTI OCKap KEHHSI I1iJ] 4ac JOCY0BOTO
pO3citiyBaHHs 3anI001KHIX 3aX0iB Ta BHeceHHs 3MiH 10 KIIK Ykpainn.

ABTOp BBasKae, 110 JJIsl BUPILICHHS OKpecIeHOoT MpoOieMu HeoOX11HO BHECTH 3Mi-
Hu 1o ynHHOTO KIIK VKpainu, nmepen0adunBIIM MOXIIMBICTH CYJJOBOTO OCKap>KEHHS
3aCTOCYBaHHS 3aM00DKHUX 3aX0JliB. Taky MOXKIUBICTh HEOOXiIHO TMepe0aYUTH HE
JIUIIIE JUTSE OCKap KEeHHS YXBaJIHM TIPO 3aCTOCYBAHHSA 3aII001KHOTO 3aX0y Y BUTJISII OCO-
Oucroro 3000B’s13aHHS, a ¥ 1HIIMX 3aNI001KHUX 3aX0/iB, OCKapKEHHS ITiJ] 4ac TOCYI0-
BOTO po3ciiayBaHHs sIKUX He mependadeno y cT. 309 KIIK Ykpainu. Lle cTrocyeThes
0COOMCTOT IOPYKH, 3aCTaBH; TAKOXK 3aITO01KHOTO 3aX0/y, III0 MOXKE 3aCTOCOBYBATHCH
JI0 HETIOBHOJIITHBOTO IT1I03PI0BAHOTO (TIepeiaHHs Mif] HAlIA ), Ta 3al001KHUX 3aX0IiB,
10 MOXKYTh OOMPATHCh IO 0COOM, CTOCOBHO SIKO1 IepeadavqaeThes 3aCTOCyBaHHS TIPH-
MYCOBHX 3aX0J[iB MEAUYHOTO XapakTepy (MepefaHHs Ha MiKJIyBaHHs OMiKyHam, OIn3b-
KUM POJIUYaM Y WICHAM CIM’1 3 000B’SI3KOBUM JIIKAPCHKUM HATJISIOM; TIOMIIIIEHHS 10
MICUXIaTPUYHOTO 3aKJIaJy B yMOBaX, [0 BUKIIOYAIOTh il HEOe3MeUHy MOBEIIHKY).
Ockap>keHHS 3aCTOCYBaHHsI 3a001KHOTO 3aX0/Ly JJO3BOJISIE OCKAPIKUTH 1 MOKIIaIeHHS
Ha TIiJ03pI0OBAaHOTO 000B’S3KIB Y 3B’S3KY 13 3aCTOCYBAaHHAM J0 HHOTO 3aIT001KHOTO 3a-
XOJly, HE TTOB’SI3aHOTO i3 TPUMAHHSM II1J1 BapTOO.

Ha migcraBi BukiageHoro, ypaxoByoun BucHOBOK €CIIJI mpo HEBiAMOBIIHICT
HaI[iOHAJIBHOTO 3aKOHOaBCTBa KOHBEHIIIT PO 3aXKCT MpaB JFOMHH Ta OCHOBOITOJIOXK-
HUX CBOOO]] y YACTHHI HEMOXIIUBOCTI CYIOBOTO OCKAPIKEHHSI 3aCTOCYBaHHS HAHO1IbII
@
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M’ SIKOTO 32001 KHOTO 3aX01y, aBTop BBaxae, mo y ct. 309 KIIK Vkpainu ciig ykazatu
PO MOXJIMBICTh OCKap>KEHHS IIiJI 9ac JOCYAOBOTO PO3CIIiTyBaHHS B aleNAliiHOMY
MOPSIKY YXBAJIH CIIAYOTO CY/AJI PO 3aCTOCYBaHHS 3ar00iKHOTO 3aX0/y, HE BU3HA-
a4l KOHKPETHH 3aXiJ], 3aCTOCYBaHHS SIKOTO MOXKe OyTH OcKapkeHO. TuM caMum
nepeadaynTy IpaBo Ha anesisiiiiHe OCKap KeHHs BCiX 3armo0iKHUX 3aX0/iB, nepeaoda-
yeHux KIIK Vkpainu.

BUCHOBKH

OTxe, TOCHiKEHHSI TUTaHHS I0JI0 3aCTOCYBaHHS 0COOUCTOTO 30008’ sI3aHHS JI03BOJISIE
3poOWTH BUCHOBOK, IO i€ € HalOimbIn M’ akuM 3 iepeadadenux KIIK Yipainn 3armo-
OKHIX 3aXO0JiB, ITPOIIeCyaIbHa CYTHICTE SIKOTO TIOJISTAE y TTOKJIAACHHI Ha TTiJ03pIoBa-
HOI0, 0OBMHYBAaYCHOTO ITEBHUX 00OB’SI3KIB, BU3HAUCHUX CJIIIUMUM CY/JICIO, CYOM.
Bapto 3a3naunty, crienudika 1aHuX 000B’S3KIB IMOJIATAE€ B MOKIMBOCTI 3aCTOCYBaHHS
iX SIK ITi]] 9aC 0COOMCTOr0 3000B’s13aHHsI, TAK 1 IMiJ] Yac 3aCTOCYBAHHS 1HIINX 3a001KHAX
3ax0[iB, HE OB’ A3aHUX 13 TPUMAHHSIM I1iJ] BapToro. Ileperik 000B’s3KiB, SKi MOKYTh
MTOKJTAJIaTHCS HA TTi03PI0BAHOT0, 00BHHYBa4€HOTO, BU3HaUeHO 4. 5 cT. 194 KIIK Ykpa-
THM. BUBYEHHS CyTHOCTI 000B’S3KiB, IIT0 MOKYTh OYTH MOKJIaTeHI Ha 0CO0Y y 3B’ SI3KY
13 3aCTOCYBaHHSAM 3aM001KHOTO 3aX0y, HE TIOB’S3aHOTO 13 TPUMAHHSIM IIiJ] BapTOIO,
BHMarae OKpeMoro J0CIiKEHHS, 110 Oy/1e PO3IISTHYTO aBTOPOM Y TIOAJIBIIIOMY.

OcobucroMy 3000B’s13aHHIO, SIK ¥ 1HIIUM 3aMI001KHIAM 3aX0JlaM, TIpUTaMaHHa 03Ha-
Ka IPUMYCOBOCTI, OCKLIBKH B HOTO OCHOBY MOKJIAJICHO TICXOJIOTIYHUI METO]T JIepKaB-
HOTO BIUIMBY Ha IMOBEJIHKY ITiJJ03pIOBaHOTO, OOBHUHYBaueHoro. [lanwmii 3axix xo4a i €
HaWOLIBII M’ SIKUM y CHCTEMI 3alTOO1KHUX 3aXOJiB, aJieé Ma€ MPEBEHTUBHUN XapaKTep,
OCKIJIbKH 3JIaT€H MOTIEPEAUTH BCi POPMU HEHAIISKHOT TTOBEJIIHKH ITiI03PIOBAHOTO, 00-
BHHYBa4YCHOTO.

HeoOxinHicTh 3acTOCYBaHHS Tijf Yac KPUMIHAIBHOTO MPOBAKEHHS MPAKTHKU
€CIJI, i 30xpemMa Horo BUCHOBKIB, 1110 MICTSThCS Y pillleHHi 1o crpasi «Koriii mpotn
VYkpainwy», CBIIUUTH PO MOTPeOy MeperiisTy 3aKOHOAABYHX MTOJI0KESHb CTOCOBHO MOXK-
JIUBOCTI OCKAP>KEHHSI ITiJ] 9ac AOCYI0OBOTO PO3CIiTyBaHHS 3aII001KHUX 3aX0/1B, Y TOMY
YUCITI HAWO1IBIT M’ SIKOTO. Y 3B’SI3KY 3 ITUM 3aIIPOITOHOBAHO BHECTH 3MIHU 10 YHHHOTO
KIIK Ykpainu Ta nepea0aduTH MOXKIIMBICTh amlelsAIifHOTO OCKapKeHHS TIi/ Jac JI0-
CYJIOBOTO PO3CIIilyBaHHS 3aCTOCYBaHHS BCiX 3alI001KHUX 3aXO/IB.
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