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Cepriii [lerposuu Pa6inosuu

Absiscoka aabopamopis npas AoguHu i 2p0MagAHUHA

Hayxoso-gocaignuil incmumym gepicasHozo 6ygisHuymsa ma

Micuesozo camospsaaysanns Hauionarorol akagemii npasosux Hayk Yxpainu
Avsis, Yxpaina

MEPETAAJ KOHCTUTYLUII I PEBOAIOLIIMHA
YCTAHOBYA BAAJIA: [TIOAITUKO-TIPABOBI CTPATETTT
AETTTUMALI 3MIH J0 OCHOBHOI'O 3AKOHY JEPKABH

AHoTanig. AkmyansHicms 00CAIONCEHHS 3yMOGLEHA MPUBAIOUUMY KOHCIMUMYYITIHUMU MPac-
dopmayiamu, ski giobysaromscs 8 Vkpaini, ma ix pesontoyitinum xapakmepom. Ilpu yvomy
MemoOoN02iUHI 3acobU ONUCY MAKUX MPAHCHOPMAYIU Ma 36)530K 3MIH Y NPABOGIl CUCIEMI [3
30IUCHEHHAM YCMAHOBYOI 61a0U 3A36UYAll 3ATUUUAIOMBCA NO3A Y8A20I0 YKPAIHCLKO2O NPA6o-
3nascmea. Memoro cmammi € UAGLEHHA BNAUGY MUNY NPABOPO3YMIHHA HA GUPTUICHHS NUMAH-
HSL PO KOHCIMUMYYIUHICMb [ YUHHICMb AKMA, SIKUM 0QOPMIIOEMbCS 30IUICHEHHS. PYHKYIU nep-
BUHHOI yemanosuoi én1adu. Bukopucmane y cmammi no€OHanHs OiaieKmuyHo2o nioxooy 3 me-
MOOOM NOPIBHALLHO20 AHALIZY 0AL0 3MO2Y 8CTMAHOBUMU 0COONUBOCMI PO3ZYMIHHA O3HAKU
JiticHoCmi YCMaHno84020 akma 3 no3uyitl OCHOGHUX munie po3yminus npasa. Ilpu yvomy dia-
JIeKMUYHULL NIOXIO BUABIAE C8OI e8PUCMUYHT MONCIUBOCME Y (POPMI NPUHYUNIE EOHOCMI ICMO-
PUYHO2O 1 7102i4H020, 3MicmY | hopmu, CYMHOCII ma A8Uwa, d MAKONC 3aKOHU EOHOCMI NPOmu-
JedcHocmell i 3anepederHst 8 Po3GUMKY NOJMUKO-NPABoSUx ernomenis. Aemopom 0oeedeHo,
W0 36EPHEHHS 00 COYIAbHO-OISUIbHICHO20 | COYIANbHO-NCUXONO2ITUHO20 OOIPYHIMYBAHb 1e2imUM-
HOCMI PegoNOYItIHOT 3MIHU KOHCIMUMYYii 0036015€ CMEEePONCY8amil, Wo OCHOBHI NPABosi Xd-
pakmepucmuxu akma 30ilCHen s YCMano8uol 81aou (NpasomMipHicms i YUHHICMb) COYIiaNbHO
3YMOGIeHI MA KOHKPEeMHO-iCmopuuHi. 3 02110y Ha ye, MaKi Xapakmepucmuki € pesayiiHumu
ma persmugnumu. Pensayitinicms ycmanoguo2o akma noiseac y to2o 36 513Ky 3 KOHKPEmHoio
cucmemoro npasa ma KOHKpemHoo npagosoio CGIOOMICmio ma y cnie8ioHeceHoCmi 3 6iOMIiHHU-
MU Munamu npagopo3ymints. Penamuenicms akma cmocyemucsi icmopuiHoi 3MIHIOBAHOCMI
npasosoi oyinku akma. Coyiono2iuHull NO3UMuUBIzM i IOCHAMYPALizm Cry2yloms cmpameisimu
ne2imumayii, AKi MO*CYMb BUKOPUCMOBYBAMUCH AK Y PEBONIOYIUHUX, MAK | KOHCEPEAMUSHUX
yinsax. FOpuouunuti Hopmamusizym 8UCMynae 3acooom ne2imumayii akmie OpOUHAPHOT HOPMOm-
sopuocmi i Oene2imumayii HeKOHCMUMYYIUHUX AKMI8 YCMAH084020 3HAYEHHS.

Kuro4oBi cjioBa: KOHCTUTYIIISI, yCTaHOBYA B/, FOPUAMYHA PEBOIOMNIS, JIHCHICTh YHHHICT
KOHCTHUTYII, 1i€BICTh KOHCTHUTYIIi1, HOPMaTUBI3M, COIIIOJIOTISI ITpaBa.
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CONSTITUTION REVISION AND REVOLUTIONARY CONSTITUENT
POWER: POLITICAL AND LEGAL STRATEGIES FOR LEGITIMIZING
CHANGES TO THE FUNDAMENTAL LAW OF THE STATE

Abstract. The study is relevant due to the ongoing constitutional transformations taking place
in Ukraine, and their revolutionary nature. With that, methodological tools for describing such
transformations and the connection of changes in the legal system with the exercise of constitu-
ent power usually remain without attention of Ukrainian jurisprudence. The purpose of the
paper is to identify the influence of the type of legal understanding to solve the issues of consti-
tutionality and the force of the act, formalizing the exercise of the functions of the primary
constituent power. The combination of the dialectical approach with the method of comparative
analysis used in the article enabled the establishment of the features of understanding the sign
of the validity of the constituent act from the standpoint of the main types of understanding of
law. Moreover, the dialectical approach manifests its heuristic capabilities in the form of prin-
ciples of historical and logical unity, content and form, essence and phenomenon, including the
laws of unity of opposites and denial in the development of political and legal phenomena. The
author has proved that the appeal to the socio-activity and socio-psychological justifications of
the legitimacy of the revolutionary constitutional amendments allows us to argue that the main
legal attributes of the act of exercise of constituent power (legitimacy and force) are socially
determined and specifically historical. Factoring this in, such attributes are relational and
relative. The relationality of a constituent act lies in its relationship with a specific system of
law and a specific legal consciousness and in correlation to different types of legal understand-
ing. Relativity of an act refers to the historical turnover of a legal assessment of an act. Socio-
logical positivism and natural law serve as strategies of legitimation that can be used for both
revolutionary and conservative purposes. Legal normativism acts as a means of legitimizing
acts of ordinary rule-making and delegitimizing unconstitutional acts of constituent significance.

Keywords: constitution, constituent power, legal revolution, validity of constitution, efficiency
of constitution, normativism, sociology of law.

INTRODUCTION

The desire to maintain continuity in the constitutional development of the state and
at the same time to make fundamental changes in the rule of law inevitably creates
the contradiction between legality and legitimacy, which is most clearly manifested
during the political and legal revolutions [1]. Over the last 15 years, the constitu-
tional process in Ukraine has been largely extraordinary [2—-3]. The extraordinary
nature of this process is manifested, first of all, in those key historical moments dur-
ing which changes were made to the Fundamental Law with regard to the form of
state government and a redistribution of powers between the president, parliament
L ]
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and government. The peculiar points of socio-political bifurcation, which marked
the movement of the “pendulum” of political and legal changes in the state, were the
Orange Revolution, the rise to power of V. Yanukovych, the which is quite reason-
ably evaluated as usurpation, and also the events of the Revolution of Dignity [4-5].
The relevance of the proposed study is predetermined by the problem of evaluating
the legal significance of the acts that were supposed to shape changes in the form
of government in Ukraine in 2004, 2010 and 2014!, but the problem has remained
unresolved in modern Ukrainian jurisprudence and demands its theoretical under-
standing.

The purpose of this article is to explore the specificity of the influence of the type
of legal consciousness on the decision on the constitutionality and validity of acts, which
regulate changes in the constitutional order and the exercise of the functions of the
primary constituent power.

In turn, the achievement of the outlined purpose implies the necessity of solving
the following interrelated problems: clarification of the political and legal significance
of the constituent power design in constitutionalism and establishment of the nature of
the conditionality of the basic legal characteristics of the act of the constituent power —
legitimacy and validity — by that type legal understanding, from the standpoint of which
the legitimation of such an act emerges. Considering the purpose and objectives of the
study, it is also appropriate to appeal to the content analysis of texts of legal doctrine,
in particular, the doctrine of ideas, views and concepts of Ukrainian and foreign con-
stitutionalists. This analysis is based on a comparison of the semantic meanings of the
concepts of reality and legitimacy in the works of representatives of the main classical
types of legal consciousness. Thus, the common logic techniques of comparison and
differentiation, generalization and typification allow us to investigate the specific fea-
tures of theoretical models developed by individual schools of jursiprudence to explain
the phenomenon of the emergence and change of constitutional law and order. Estab-
lishing the practical relevance of these explanatory models for legitimizing constitu-
tional transformations requires a recourse to the method of ascending from abstract to
specific. Its use in research makes it possible to demonstrate the socio-instrumental
importance of constitutional consciousness.

1. LITERATURE REVIEW

A number of legal and political aspects of the mentioned constitutional changes in
Ukraine have repeatedly become the subject of attention of Ukrainian and foreign

' Constitution of Ukraine. (1996). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0 %
BA/96-%D0%B2%D1%80; Law of Ukraine “On Amendments to the Constitution of Ukraine” (2004,
December). Retrieved from https://zakon.rada.gov.ua/laws/show/2222-15; Decision of the Constitutional
Court of Ukraine “In the case of the constitutional submission of 252 People’s Deputies of Ukraine on
compliance with the Constitution of Ukraine (constitutionality) of the Law of Ukraine” On Amendments
to the Constitution of Ukraine “of December 8, 2004 N 2222-1V)” (2010, September). Retrieved from
http://search.ligazakon.ua/l_doc2.nsf/link1/KS10094.html.

135



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 4, 2019

constitutionalists, philosophers and theorists of law. At the monographic level, these
issues were considered, in particular, by R. Maksakova [6], O. Vodiannikov [7],
O. Myronenko [8], V. Rechitskyi [9-10], and M. Savchyn [11]. The domestic sci-
entists analysed separate stages of the constitutional process in Ukraine, considered
their substantive, constitutional, procedural and socio-political aspects, assessed the
constitutionality, validity and legitimacy of acts, which outlined the amendments
to the Fundamental Law, for which various arguments were presented — legal, po-
litical, and sociological. At the same time, the theoretical and methodological bases
of such evaluation are, for the most part, insufficiently clarified, which cannot be
overlooked. Against this background, the arguments presented by various authors,
even within a single publication, can sometimes be based on different types of legal
reasoning, and are therefore often incompatible with their opponents’ positions.

In some cases, there is a substitution for constitutional law evaluations of purely
political or, conversely, abstractions from political reality in favour of the “purity” of
constitutional dogma. The process of changing the constitution is often described by
terms that have different meanings, whether formal, legal, sociological, or axiological,
which may lack proper disambiguation. In recent years, the general constitutional and
theoretical problems of the exercise of constituent power have been covered in the
publications of Z. Oklopcic [12], M. Loughlin [13], G. Brunkhorst [ 14], and M. Pereira
[15]. Of interest is the debate that unfolded in 2015 on the pages of the International
Journal of Constitutional Law between M. Tushnet and J. Komarek regarding the issue
of constitutional revolutions in connection with the concept of constituent power
[16-18].

Instead, discussing the question of changing the legal foundations of the state sys-
tem demands relying on sound theoretical and legal developments. Among the latter,
an outstanding place belongs to the classic work of Hans Kelzen “Pure theory of Law”
(1934) [19], which has not lost its scientific importance to this day [20-22]. In Western
legal science, where, unlike the former Soviet territories, jurisprudence tradition was
not interrupted, back in the 70’s — 80’s of the last century, the Kelzen problematics of
changing the Fundamental Law was developed by such researchers as J. W. Harris [23]
and R. J. Lipkin [24] — in terms of isolating the causes and conditions of such change,
J. Hughes [25] — in the context of the matter of validity of the mentioned norm, T. Hop-
ton [26] and L. Wolf-Phillips [27] — in the context of the general issue of constitu-
tional and legal legitimation of the policy. These issues have not lost their significance
at the beginning of the 21st century, as evidenced, in particular, by the publications of
M. Rosenfeld [28], R. Barnett [29], Z. Zevit [30] and R. H. Fallon [31].

Methodological significance for the consideration of the problems discussed below,
in particular the issues of constitutional legitimation, are works on constitutional soci-
ology, certain aspects of which are actively explored by K. Thornhill [32-33], T. Spaak
[34], and Y. Roznay [35]. The work of the latter of the aforementioned researchers is
based on a considerably empirical study of the nature and the limits of the political
L ]
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power to amend the fundamental law [36] and the concept of “unconstitutional consti-
tutional amendments”. These issues continue to be of interest to contemporary consti-
tutionalists in the European post-socialist space (E. Tanchev and M. Petrovi¢) [37-38].

2. MATERIALS AND METHODS

The purpose of the study outlined above necessitates the use of a number of interre-
lated philosophical and general scientific research approaches, general methods and
techniques that enable to achieve it in the most adequate and effective way.

The basic philosophical approach used in the proposed intelligence is the dialecti-
cal approach. This approach, used in the moderate on the antithesis of materialism and
idealism of interpretation, serves as an implicit pivotal idea that structures the way of
considering the validity of acts of constituent power, applied further primarily in the
form of principles of unity of historical and logical, content and form, phenomenon and
essence, including the unity of opposites and the negation of negation and the transition
of quantity into quality in the development of social phenomena. For example, the
principle of unity of the historical and the logical, in which the logical, namely the
constitutional and legal, is conceived as a removed form of social and state develop-
ment, is a conceptual means of understanding changes in the form of state government
in Ukraine. The methodological principle of unity of form and content of phenomena
facilitates the consideration of political and legal transformations, in particular those
that occur in modern states of transitional, transitive type, as phenomena where the
legal becomes a form of political. It is the dialectics of phenomenon and essence that
reveal the unity of the socio-political and legal aspects of the constitutional process, its
legal essence as the essence of the “first order” and the socio-psychological essence of
legal (constitutional and legal) phenomena as some kind of essence of the “second
order”. Dialectical methodology, based on the use of the law of unity of opposites, cre-
ates the necessary conditions for combining procedural and formal discretion in the
constitutional process with its substantive continuity. Dialectics also reveal the pro-
cesses of socio-political and state transformations that are described by the emergence
of new-quality constitutional phenomena. The quantitative changes to the basic law
become qualitative changes and can confirm the ongoing constitutional revolution.
Under these conditions, the desire to preserve the visibility of substantive continuity in
the constitutional order inevitably conflicts with formal violations of such continuity.
In the Ukrainian constitutional process of 2004-2014, the paradox of turning a consti-
tutional “wrong” into a constitutional right manifests itself through a dialectical “de-
nial of objection”: revolutionary changes in the form of state government are a denial
of previous constitutional regulation and at the same time a return to the regulation that
preceded the “constitutional reverse” of 2010. In turn, comprehending these political
and legal transformations requires finding methods that would reveal the specifics of
the argumentative means of explaining the transition of constitutional “wrong” to con-
stitutional law as a qualitative, revolutionary legal transformation.
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In view of this, the dialectical approach in the study is complemented by the use of
other philosophical approaches, general scientific methods and techniques. Thus, in
particular, the principle of social determinism and sociological approach to the process
of constitutional transformation gain substantial importance, allowing to immerse the
process of evaluation of legal forms in the social context of legitimation and see the
constitutional and legal categories of real social interests. The task of identifying the
semantic connotations of the signs of reality and constitutional legitimacy of those acts
of public authorities, through which changes in the rule of law take place, necessitates
the use of a hermeneutic approach that focuses on the very problem of understanding
constitutional and legal phenomena, which, due to this, is revealed as a problem of
constitutional legal consciousness. The root of the problem lies in the tension between
static Aristotelian logic, which fundamentally prevents the transformation of “A” to
“non-A” as its formal opposite, and a dialectical logic that allows to describe any phe-
nomenon in the process of its development, in particular, allows to reveal dynamics of
revolutionary political and legal changes and explain the inadequacy of attempts to
interpret them in the context of constitutional succession.

An important methodologically significant aspect of the problem of constitutional
consciousness is the differences in “preunderstanding” (G. Gadamer), namely, the dif-
ferences between the criteria of legal nature of social and, in particular, political phe-
nomena. Legal precondition sets the semantic boundaries of legal and non-legal, and
therefore serves as an implicit factor that determines the strategy of exploring consti-
tutional transformations and evaluating the individual acts by which such transforma-
tions are outlined. The main differences here are the differences of legalistic positivism,
sociological and natural law approaches to understanding constitutional law. If the
statistician understanding of constitutional law is based on the description of normative,
deontic legal reality and implicitly appeals to procedural aspects of the formation of
state will as a source of justice, then the sociology of constitutional law provides a
description of the actual state of affairs and empirical social processes, while under-
standing them as processes of law. Both cognitive strategies are descriptive and there-
fore positivist, but in substantially different ways. The dichotomy of the existing and
the proper attests to the essential discrepancy between the results of the description of
both realities, with the formal similarity of the means employed in the process (descrip-
tion). On the other hand, both positivist strategies of legal knowledge are opposed by
a naturalist understanding of constitutional law. Such a difference manifests itself not
in the deontic mode of the existence of law, from which derives a considerable part of
the representatives of the school of natural law (since in this sense logistical normativ-
ism paradoxically turns out to be similar to natural law), but, instead, in its metaphysi-
cal ontological bases and in the ideal character of values, to which constitutional natu-
ralism appeals. Accordingly, the criteria of legality are significantly different in the
latter case: the naturalism, considered as an alternative to the two previous cases, appeals
to the ideal and meaningful criteria of the legal as such. At the same time, the juxtapo-
L ]
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sition of naturalism and sociology manifests itself when appealing to the real political
processes of objectification of natural ideas and values.

3. RESULTS AND DISCUSSION

3.1 The concept of constituent power in constitutional law

Establishment of the practical significance of explanatory theoretical models for the
legitimation of constitutional transformations enables the demonstration of instru-
mental significance of constitutional understanding and facilitates the demythologi-
zation of established conceptual constructions, and, above all, the concept of con-
stituent power (pouvoir constituante). Usually, the fact that this concept is endowed
with two substantially distinct, albeit interrelated meanings remains left out by the
constitutionalists. The first one is value-normative, while the second one is func-
tional and descriptive. The first sense embodies the understanding of constituent
power as the “power of the people,” and the second — its understanding as a function
of the drafting and adoption of the constitution (the so-called primary constituent
power) and the subsequent change of the basic law (derivative, secondary, or insti-
tutional constituent power). The first sense is, according to G. Hart, an “ascriptive”
(non-descriptive) meaning attributed to certain actions. Note that both meanings are
implicitly present in Antonio Negri’s assertion that “the constituent power is a sub-
ject. This subject, this collective subjectivity, is distracted from any conditions and
contradictions, which from time to time are limited by their constituent force in the
specific circumstances of political and constitutional history” [7].

The primary constituent power is unlimited by definition — at least in formal and
procedural aspect. In the substantive aspect, it is often considered to be bound by the
requirements of superpositive, “natural” law. The complexity of disconnecting the two
above mentioned connotations of the concept of primary constituent power causes it to
be understood as “emerging and existing in the relationship between the constitutional
imagination (constitutional myth of founding) and the activity of the bodies of estab-
lished power. Constituent power, therefore, cannot be equated with that of a certain
community, even a large one — this approach reduces the constituent power to the ques-
tion of fact. The notion of constituent power connects the symbolic and the real in
constitutional discourse” [7]. The elusive nature of such a relationship and connection
may lead to the conclusion that “today, like many centuries ago, [the notion of con-
stituent power] is still covered by the veil of les mystéres de 1’Etat [mysteries of the
state — in French], unrecognized and incomprehensible as the mysteries of theology.
Namely, the study of such power... leads to the depths of social psychology and anthro-
pology. Neither the political science nor the legal have any power to explain this phe-
nomenon using their scientific toolkit...” [7]. In our view, the last thesis allows one
clarification: the powerlessness of legal dogma manifests itself in the light of the juris-
prudence of the sociologist-positivist orientation and other descriptive disciplines.

@
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The purification of the constitutional vocabulary from the mystical veneer enables
the statement that a value judgment on a particular political decision as on an “act of
primary constituent power” is possible only as an ex post facto evaluation. Such an
evaluation is possible, so to speak, not so much thanks to a victory of the rule of law
(which is always indisputable), but thanks to a rule of law of the victors — a rule that
established itself as a socio-political fact. Such qualification of a procedurally or com-
petently unconstitutional act as a “constituent” allows to bring the act beyond the
limits of law and order and thus eliminate the possibility of its legal evaluation. As for
the control over the conformity of the exercise of the primary constituent power with
a particular value-normative, “material” factors, to be efficient, such control can be
exercised only by the new constituent power or the bodies constituted by it. For obvious
reasons, this will always cast doubt on the objectivity of such control and, at the very
least, on its independence. Given the impossibility of ensuring independent institu-
tional control over the exercise of constituent power, its connection with the require-
ments of natural law remains purely transcendental and metaphysical. In a descriptive
way, the basic approaches to the interpretation of the founding power can be distin-
guished according to three types of understanding of law: legalistic, sociological and
value-metaphysical.

In one of the thorough domestic studies of constituent power, the latter is defined
from a sociological standpoint as “the relation of domination-subjugation, by means of
which through a politically dominant public entity as a sovereign establishes (consti-
tutes) in the territory of the state or part thereof certain public-power institutions and
their basic forms of functioning (establishes the actual constitution) and also provides
for their legitimation by legalizing the public order in which it is interested, by adopting
or amending legal acts (legal constitution), acting as organizational and constitutional
legal prerequisites for the functioning of public power” [6]. If from the standpoint of
its content the constituent power is the power that establishes the actual constitution,
then from the standpoint of form this power is about “legalizing”, “endowing a binding
force” of a certain system of organization and exercise of political power, serving for
this purpose, we should point out, not merely legal and extra-legal means (especially
at the initial stage of its formation).

Without denying the importance of the normative (both legal, dogmatic, and natu-
ral-legal) dimension of constitutional and legal phenomena and recognizing their un-
conditional legitimate value, we shall point at one advantage that empirical and descrip-
tive interpretation of the constituent power gives: as opposed to normative criteria of
recognition of certain actual social power as “people’s power” or “constituent power”,
sociological approach creates prerequisites for scientific reflection of the most complex
and ambiguous aspects of the development of the political and legal phenomenon,
which, subsequently, as a result of radical social and political changes is retroactively
referred to as “constituent power”. Since the de facto legal form is not always a prereq-
uisite for the exercise of constituent power, it is the empirical and sociological approach
L ]
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that allows us to trace the process of transformation of the actual constitution into a
legal constitution, the transformation of political decisions which, from legal and dog-
matic positions, are considered to be “non-legal” acts into acts that subsequently, from
the standpoint of other types of legal thinking, become treated as “legal”.

Therefore, in the analytical sense it is necessary to distinguish between functional
and value-normative aspects of the constituent acts. Within the same rule of law, unity
of both aspects is presumed regarding any constituent acts, including those adopted
with formal and/or material violations of the constitution. However, changing the law
allows you to separate the two aspects, and sometimes even raise the issue of respon-
sibility of officials for participating in the adoption of the constituent act.

The “derivative” nature of the constituent power exercised by the subject of author-
ity of the constituent power appears to be a delusion in the event of going beyond the
established constitutional powers upon adopting the act. In such case, the public author-
ity de facto exercises its own primary, not derivative, constituent power.

If, when the constitution is amended, the constituent function is performed by an
act adopted in violation of the constitution, this inevitably causes the relativity of the
legal meaning of such a quasi-constituent act. From the standpoints of the constitution
in force at the time of the adoption of the act, the competence restrictions (the “letter
of the constitution”), participation in the adoption of the act can be considered as a
special type of constitutional or other sectoral offense. Appealing to the “spirit” of the
current Constitution may justify qualifying actions such as abuse of power or authority.
In contrast, in view of the “spirit” of the constitution, validity of which is considered
to be “renewed” as a result of a decision by a body of constitutional jurisdiction, the
adoption of such an act may be interpreted as restoring the state of the “rule of law” or
as an act of the said principle. In the latter case, unlike the previous one, the role of
moral and political factors in the legal evaluation of the decisions and actions of the
subject of power is much greater.

Within the same constitutional law and order, the unity of the functional and value-
normative aspects of the constituent acts is assumed in relation to any of them, includ-
ing those adopted with formal and/or material violations of the constitution. The change
of law enables a separation of the two aspects and evaluation of the act of functionally
constituent power from the standpoint of the dogma of the previous or subsequent law
and order in the context of quasi-constituent. On the other hand, in the absence of spe-
cial legal regulation of this issue, empirically-oriented sociological-positivist legal
consciousness, which deduces the legally proper from the existing, allows to keep in
force all acts of public authorities, approved “to execute” a quasi-constituent act at the
time of its defective approval. Constituent and quasi-constitutive acts of public au-
thorities as acts of constitutional change occupy a special place in the system of acts of
public authorities, serving as a legal form of political transformation in society and the
state.
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3.2 The validity of the Constitution from the standpoint of Hans Kelsen's normativism

From a methodological standpoint, of interest is the consideration of the trans-
formation of non-law into law in Kelzen’s “pure theory of law” — a normativist
concept, which uses sociological principles in important points [22]. One of the
achievements of Hans Kelzen’s doctrinal legacy was the legal concept of revolu-
tion used in the first edition of The Pure Theory of Law (1934) and reproduced in
its second edition in 1960. According to Kelzen, “a revolution in the broad sense
of the word, including the coup d’etat, is any illegitimate, that is, such that does
not conform to the provisions of the constitution, change of the same constitution
or its replacement with another fundamental law. From a legal standpoint, it does
not matter whether this change in the legal situation has occurred through the use
of force against the lawful government, or by members of the same government;
the movement of the masses or a group of individuals. It is crucial that the current
constitution be modified or replaced in some way in a manner not stipulated in the
previous constitution” [19].

The principle that “law cannot define its own limits” expresses the issue of the
marginal ground of law as a logical and legal problem of regressus in infinitum — an
endless regression to legal sanctions. To overcome this, the Austrian jurist posits the
concept of “die Grundnorm”, which is outside the constitution and is “logically neces-
sary for the objective validity (force) of positive legal rules” [19]. At the same time,
Kelzen acknowledges that a separate rule and law and order of law in general, to rec-
ognize their reality, require not only a logical basis, but also the necessary social condi-
tion — minimal efficiency and effectiveness. “Rules of the legal order are valid because
the Fundamental Rule, which constitutes the basic rule of their creation, is presumed
to be valid and not because they are efficient; however, they are only valid as long as
this legal order is efficient” [19]. Thus, according to Kelzen, when the constitution
ceases to be efficient, it automatically loses its validity.

The absence of a statutory established mechanism for refuting the presumption of
the constitutionality of acts of the hierarchically supreme bodies of state power logi-
cally leads to the inconsistency of this presumption. It should be noted that the above
refers to the legal qualification of decisions (actions) of public authorities made by them
within the limits of the constitutional order of the law. Both the scope of the presump-
tion of constitutionality and the possibility of its refutation are limited by the established
law and order. Being an integral element of the existing law and order, the presumption
of constitutionality extends to acts of public authorities issued within its normative,
constitutional and semantic boundaries. Accordingly, it is unlikely that this presumption
may be valid in relation to acts which change the constitution with one or other viola-
tions of the rules of amendment of the previous constitution. At the same time, the
functions of constituent power are exercised by state bodies, the constitution is not
L ]
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specifically authorized to do so, or the situations when these functions are exercised in
a manner not provided for by the constitution. According to “pure theory of law”, in
such cases, one basic rule is replaced by another.

The founder of normativism emphasized that “the subjective meaning [of a legal
act] must be distinguished from the objective one. The “duty” is a subjective meaning
of any human act of will intentionally directed at the behaviour of another human. But
not each of such acts has this objective meaning. And only when it has the objective
meaning of duty, is this duty called the “norm”. The fact that “duty” is also an objec-
tive meaning of the act is manifested in that the behaviour to which the act is intention-
ally directed is perceived as being necessary not only from the standpoint of the one
who performs the act, but also from the standpoint of the third, disinterested party.
Moreover, even if the will, the subjective meaning of which is a duty, actually ceases
to exist, and the meaning (that is, a duty) does not disappear with it; if the obligation
remains effective (“gilt”) and after the disappearance of the will, if it is valid even
when the individual, who — according to the subjective meaning of the act of will —
must behave in a certain way, knows nothing about the act and its meaning, and,
nevertheless, it is considered obliged or governed to act in accordance with a duty, it
is then when the duty as an “objective” duty is “valid”, such that obliges the ad-
dressee with a “norm” [20].

Thus, within the hierarchically constructed legal system, the objective normative
sense of a legal act expresses some conventional legal-normative meaning of the text
that sets out the content. Such significance, on the one hand, derives from the act of
higher legal force, which imparts to other, hierarchically lower acts, logically preceding
them (legal logical and dogmatic legitimation). At the same time, according to Kelzen,
“a legal norm is considered objectively valid only if the behaviour it regulates, at least
to some extent, actually corresponds to it”. Therefore, in the context of pure theory of
law, the objective, social meaning of the norm is “objective”. Such meaning is expressed
in the acts of competent law enforcement authorities and in the behaviour of persons
who follow the norm. This brings to the active, behavioral, and therefore — sociological
legitimation of acts of constituent power.

However, when it comes to decisions of authorities of power, the subjective mean-
ing of which is aimed at repealing certain provisions of the current constitution, how-
ever, the possibility of such termination of constitutional provisions is not explicitly
stipulated and at the same time is not prohibited by them. Such decisions can be im-
parted by an objective normative meaning only and exclusively in retrospect, in the
subsequent behaviour of bodies and officials as human rights defenders.

“Legally revolutionary” constituent acts cannot be regarded as acts pertaining to
the existing law and order (that is, the law which they claim to be subjective in their
subjective meaning), and therefore, in the legal-dogmatic understanding are outside the
field of current law.
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3.3 Socio-psychological foundations of the normativity of the Constitution: Georg
Jellinek and Alf Ross

Sociological jurisprudence, as opposed to legal dogma, explicitly or implicitly relies
on the principle of “normative force of fact” put forward by Georg Jellinek. Reject-
ing the idea of the completeness of the system of law, a prominent jurist pointed to
the reality of the historical priority of national-political facts (“power”) regarding
the positive law. From a sociological-positivist standpoint, he emphasized the ficti-
tious nature of legal continuity in the process of state development: “...the history of
law is at the same time a history of upheavals in law and gaps that are not filled in
by the legal content within separate legal orders and next to them, and only through
fiction, which in its groundlessness is not inferior to the most daring natural-legal
speculations, can it still maintain the semblance of continuous continuity rights”
[39]. Jellinek provides a psychological justification for the transformation of empiri-
cal state order into /aw and order. According to the thinker, the elements that lead to
such a transformation are: a) a mental perception of what is actually happening as
being both normative (a conservative element from which there is a presumption that
an existing social fact is at the same time a legitimate fact); b) a mental conception
of law that is above positive law (rationalistic, evolutionary, progressive element
in law). “Before custom causes the transformation of the factual into normative,
the belief in the rationality of the new order will create in such cases an idea of its
legitimacy” [39].

In denying the absolutization of the juxtaposition of law and power, the German
scientist emphasized that “only the force that does not cause us to feel its conformity
to the norm is perceived by us as non-legal” [39]. In pointing to the huge number of
social factors on which depend the features of the “process of transforming state rela-
tions based on strength” (“political facts”) into legal relations, Jellinek summarizes his
considerations about the key role of factual (especially socio-political and social-psy-
chological) factors for resolving the issue of lawfulness/unlawfulness of political acts:
“There are epochs in the life of peoples, which in the minds of both contemporaries and
subsequent generations are periods of lawlessness and pure arbitrariness. This conscious-
ness can acquire legal significance in the event that it is possible to destroy the order,
which is recognized as illegal, which subsequently, in relation to the restored one, that
has not yet lost its nature and order in the people’s consciousness, will appear as a
usurpation rather than law” [39]. Methodologically significant here is the accentuation
of socio-evaluative (in epistemological terms) and de facto specific historical and rela-
tivistic (in ontological sense) nature of the attribute of “legitimacy” of an act of public
authority. Such an argument by Jellinek attests to the decisive role of legal consciousness
in the legal qualification of acts aimed at changing the existing constitutional order.

The above is also confirmed by the discussion on the validity of legal acts that took
place in the 20th century between the law schools of normativism and legal realism.
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According to one of Kelzen’s opponents, a representative of Scandinavian legal realism
Alpha Ross, the basis of the validity of law and order is beyond the rule of law, and
therefore by definition can only be meta-legal (socio-political, moral, divine, etc.): the
duty to obey the law “is a moral obligation to the legal system, not a legal duty under
that system”. The “obligation to the system” cannot follow from the system itself, but
it must follow the rules or principles contained outside the system [40]. In practical
terms, Ross’s reasoning can be used, in particular, to justify not the legal but moral
(moral and political) nature of sanctions, which ensures compliance with legal standards
by judges of higher courts and members of other bodies authorized to make final and
non-appealable decisions. However, such a proof, quite correct from the standpoint of
formal logic, does not prevent the empowerment of various government bodies to assess
judges’ observance of their moral obligations, including upon making final decisions.
Moreover, given the direct indication of the Constitution, such a moral assessment in
practice can take on a legal form — despite some formal inconsistency of such a norma-
tive decision and even the appearance of the effect of the so-called “reverse control”
[10]. In the end, in view of concrete historical facts, a radical change in socio-political
circumstances and the implementation under such conditions of a legal assessment of
even a formally final act cannot be completely ruled out. For obvious reasons, such an
assessment can no longer be based on the principles of legalistic positivism.

Thus, from the arguments of Ross, as well as from the views of Jellinek, the
conclusion follows about the socio-historically determined complementarity of both
the sociological and natural-legal approaches to legal dogma. From the standpoint of
both jurists follows the inevitability of going beyond the latter when substantiating
the legitimacy of a revolutionary change in the legal system. Among other things, the
above statements of a Scandinavian jurist can also be considered as a sociological
interpretation of the special nature of acts of constituent power outside the law and
order established by them, although, despite this, they are also considered to belong
to the latter.

To explain the transformation of the factual into normative (so surprising for
Kantian thinking), the well-known theoretician of law Ya. M. Magaziner, in the work
“The General Theory of Law on the Basis of Soviet Legislation”, resorts to a geo-
metric analogy: “When the side of a square adjoins the circumference of a circle, then
the same point of contact of these two figures is both a point on the side of the square
and on the circumference of a circle. Same as in public life: the same point — an un-
lawful act — becomes the intersection of two sharply distinct legal figures, two con-
secutive but different legal systems (for example, autocratic and constitutional) and
what was an offense for one of them, will be the source for the following one” [41].
In the aforementioned work, the author gives many examples of the transformation
of constitutional non-law into law so as to prove that in history “the new law often
stemmed from a violation and even destruction of law: the destructive act was also a
creative act. Destruction is not only a factual force that terminates the existing rule
@
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of law, and, like the elements of water or volcanic lava, hides this [legal] communica-
tion, but is also the legal date from which stems a new order, that is, the source of
that order” [41].

From the standpoint of modern constitutionalism, such a combination of the sociol-
ogy of constitutional law with its dogma in the description of the exercise of constituent
power is described as follows: “Formally, constituent power is reduced to legitimiza-
tion... both by means of mechanisms — the transformation of the actual constitution into
a legal one, and by means of extra-legal mechanisms at the initial stage of implementa-
tion, followed by the provision of a legal form for these transformations”. It is substan-
tial that the new rule of law turns out to be completely invalid from the standpoint of
the internal logic of the previous law and order in cases where amendments to the
constitution are made in a different way than that provided for by the constitution itself.
At this point, however, Kelzen’s logic is combined with the logic of the sociology of
law: the question of evaluating a constituent act arises when the legal system actually
goes beyond the law, namely, when the most fundamental rule directly related to a
specific constitution is changed. Consequently, a change in the constitution as a direct
or indirect result of the adoption of the relevant act by the public authority indicates the
actual implementation of the functions of constituent power. Such power may be de-
rivative (exercised in accordance with the provisions of the constitution) or primary,
that is, exercised independently of or in violation of such requirements.

From the perspectives of various types of legal understanding, such an act, com-
mitted by a body of constitutional legal proceedings, may receive an excellent legal
assessment. Thus, from a regulatory standpoint, it should be admitted that the adoption
of the said act is aimed at changing the fundamental rule, according to which “the cur-
rent constitution must be respected”. The problem here is that, within the framework
of the existing law and order, there are no bodies authorized to state the fact of such a
change. A revolutionary change in the rule of law creates the necessary political condi-
tions for the establishment of certain “legal” consequences of the adoption of an act
committed with the departure from the previous law and order. This applies to any acts,
in particular, even formally final. However, the weak point of this approach is the dan-
ger of the retroactive effect and stability of the situation of private individuals and their
associations that arose as a result of decisions of public authorities.

However, according to sociological legal understanding, the presence of legal
properties in an act is not so much the result of specialized and formal (official) recog-
nition as actual social recognition, social legitimacy, including recognition of “external”
with respect to the system of bodies within which the act was issued. This is of par-
ticular importance in assessing acts that de facto change the constitution — acts of the
implementation of “constituent power”. Thus, the next radical change in the alignment
of political forces, a revolutionary change in the rule of law creates both real opportu-
nities and, in a certain sense, even socio-legal grounds for the revaluation of acts of the
previous state power by the newly formed public authorities. Since, according to
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Ya. M. Magaziner, “a crime can only become a source of law when it is committed by
a person or a group of persons having or having seized power over the rule of law, that
1s, when the same act is a crime in terms of old law and source of law — from the stand-
point of the new law “for the re-qualification of acts that served as the source of law in
the previous law and order, it is necessary to change the “power over the law and order
itself” [41]. It is clear that such a change is necessary for any radical socio-political
transformation, in particular for the transition from an undemocratic political regime
to a democratic one.

CONCLUSIONS

1. Differences in the value-normative and functional-descriptive aspects of the con-
ceptual apparatus of constitutionalism enable the identification of mythological com-
ponents in the doctrine of constitutional law. Such components include, in particular,
the concept of constituent power, considered from the standpoint of its legitimizing
and political-ideological functions.

2. An appeal to the socio-active (G. Kelzen) and socio-psychological (G. Jellinek,
A. Ross) types of justification for the “revolutionary” constitutional changes suggests
that the basic legal characteristics of the act of exercising constituent power (lawfulness
and validity) are socially determined and specifically historical. Factoring this in, such
characteristics are relational (formally) and relative (meaningful).

3. Attributing the value-normative meaning of “acts of the primary constituent
authority” to certain actions and decisions allows not only to remove the problem of
their inconsistency with the predefined procedural rules, but also to create the concep-
tual basis of the new rule of law. In the context of political and legal transit, the posi-
tivistic sociology of law acts as a retroactive strategy, performed “retroactively” by the
legitimation of political decisions and actions. Sociological positivism serves as a
strategy of “ascertaining” socio-empirical legitimation, which can be used for both
revolutionary and conservative purposes. Natural law argumentation is also politically
ambivalent, which allows providing meaningful legitimation to new constituent (in the
functional meaning) acts and delegating the constituent significance of previous acts.
The metaphysical nature of the evaluation criteria allows the use of natural law both
prospectively and retrospectively. But legal dogma, in particular, in the legal and nor-
mativist version, appears to be a promising and at the same time conservative strategy
for formal legitimization of acts of ordinary rule-making and delegation of unconstitu-
tional acts of constituent significance.

4. Consideration of the requirements of legal certainty requires a limitation of ret-
roactivity in the subsequent assessment of the consequences of the “legal-revolutionary”
change (that is, a change made in violation of the formal constitutional requirements)
of the rule of law. This shows the law-making role of time, which, thus, is able to turn
political facts into legal acts, the action of which can no longer be rejected.
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