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MOCHUAEHHSA POAI CYIOBOI INAKH BAAJH,
AK BIAITOBIAb BUMOT'AM YACY

Anorauis. Co0200Hi Kpaina nemodiciusa 6e3 cKiaoHol cucmemu opeamis 0epircagrol 61a0u.
Heszesaorcarouu na pisnomanimuicmo yinet, sKi cmosmo nepeo 0epaicasoro, 8i0n08ioalbHiCmb 3d
iX docscHeHHs edcumyb K Ha 8Cill 0epicasi 8 YoMy, MAaK i Ha KONCHIU CIMPYKMYpi MexaHizmy
oeporcasu okpemo. OOHUM 3 MAKUX BAAHCTUBUX MEXAHIZMIB, 3a OONOMO20I0 K020 0epiHcasa Gu-
KOHY€ c80i (hynryii, € cyoosa énada. Tomy ocHoéHa mema pobomu NONA2AE Y AHANIZE poii cyoo-
601 2inKku 61a0U ma U3HaAYeHHi i micys 6 cyyacHitl cucmemi nodiny eraou. /s peanizayii no-
cmaenenoi memu, agmopamu Oyiu GUKOPUCMAaHi meopemuyini Memoou, sAKi 003601UlU 6U3HA-
YUmu, Wo HACKIOY8AHHA 3apyOIdNCHUX MoOenell CYO0080i 81adu He 3A8AHCOU € NPABUTLHUM.
OcKinvbku HeoOXIOHO 6paxo8yeamu 0CoOIUBOCMI NPABOBOT Ma cy0080i cucmem Ne6HUX Kpaiw.
Ha pisni misgxcnapoonux 002080pis i 3a2a1bHOEBPONEUCHKUX CINAHOAPMIE 8USHAYEHT Julle 3d-
2AIbHI NPUHYUNU, SKUM NOBUHHI 6I0N0GI0amu Cy008i Op2aHu KONICHOT €6PONENCbKOL Kpainu, ma
3a80aHHs Ul Memd, IKi NOCMAGIeHi neped cyoamu 8 Cyyachill 0eMOKpamuyniu kpaini. Aemop
3a3Hayace, wWo NPomA2OM OCMAanHix decamuiims oepoicasu €sponelicbkoco Cotosy He 3a3na-
sanu 6y0b-AKUX 8AHCKUX NOMPACIHD, 30AMHUX KAPOUHATLHO BNIUHYMU HA NIAHOMIpHE Ui CHO-
KiliHe e8onoyioHy8ants cy0osux cucmem. Le 0ano moocnusicmo kpainam €C npu onmumizayii
pobomu c60ix cy0osuUx op2amis ypaxogysamu He minbku HympiuiHbo0epcasni nompedu, a i
3a6e3neyumu MOXCIUBICIb CRIBPOOIMHUYMSEA CYOi6 PI3HUX KpaiH Midc coboro. B pobomi makoosc
PO3IAHYIMO RUMAHHS Wo00 6ubopy ma eionogioanvrnocmi cyooie. Bcmanosneno, wo cucmema
6ubOOpy cy00is Hedockonana. Bussneno, wo kap’'epa cyooi modice Oymu npunumnena npu 0ocse-
HeHHI NeHCINIHO20 BIKY, Yepe3 NCUXo@izuunull cman cyo0oi ma yepes GUUHEeHHs Cepluo3H020 OUC-
yunainaproeo euunky. Takoowc icHye cy00iscoKuil IMniuMenm, Kuil npedcmasisie coboro 0yxice
CKIIAOHY Npoyedypy 3 CepUOHUMU 2aPaAHMIAMU, AKI 3aXUlarms cyoor 8i0 HeOOTPYHMOBAHUX
oiu. B pobomi eusnaueno, ujo npoyedypa imniumenmy 0o cy00ie 3acmocogysandacs dyice pioko,
i minvKu 8 gioHoweHHi hedepanvrux cyodis. Y kpainax konmunenmanvioi €eponu 3a3euyail
BCMAHOBIIOEMBCI BIKOBA MeMNCd, NICSL O0CACHEHHS AKOL, CYy00s YU THWUL YUHOBHUK CYO0B80T
610U AGMOMAMUYHO 6UXOOUMb Y GI0CMABKY. Buchosku, saki euniueaoms 3 0aHO20 AHANI3Y,
c8iduams npo 3pOCMAHHs Poili CYO0B0I 81a0U, KA CNPUSE 3AKOHHOCI | NPABONOPAOKY.
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STRENGTHENING OF THE ROLE OF JUDICIAL BRANCH
OF POWER AS A RESPONSE TO REQUIREMENTS OF TIME

Abstract. A modern country is impossible without a complicated system of state authorities.
Despite variety of purposes of a state, responsibility for their achievement is on a state in gen-
eral and on each structure of state mechanism. One of such important mechanisms, using which
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a state performs its functions, is judicial power. That is why the main purpose of the article is
to analyse the role of judicial branch of power and to determine its place in the modern system
of separation of power. To implement this purpose, the authors used theoretical methods, which
allowed to determined that imitation of foreign models of the judicial power is not always cor-
rect. Since it is necessary to take into account peculiarities of legal and judicial systems of
certain countries. On the level of international treaties and pan-European standards, only
general principles to which judicial bodies of each European country should correspond, and
tasks and purpose set before the courts in a modern democratic country have been determined.
The author notes that in recent decades, state of the European Union have not undergone any
serious shocks that could drastically affect the systematic and calm evolution of judicial systems.
This gave an opportunity to the EU countries when optimizing the work of their judicial au-
thorities to take into account not only domestic needs but also ensure the possibility of coop-
eration between courts of different countries. The paper also analyses the issue concerning a
choice and responsibility of judges. It has been determined that the system of judge choosing is
very imperfect. It has been revealed that judge's carrier can be terminated upon reaching the
retirement age, due to the psychophysical condition of a judge and because of a serious disci-
plinary act. Also, there is judge impeachment, which is a very complicated procedure with seri-
ous guarantees that protect a judge from groundless actions. The paper determines that a
procedure of impeachment has been used very rarely and only in relation to federal judges. In
continental Europe, usually the age limit is set, after which the judge or other official of the
Judicial power automatically resigns. Conclusions following this analysis demonstrate strength-
ening role of judicial power that contributes to law and order.

Keywords: justice, judiciary, voters, political affiliations, judicial ethics.

INTRODUCTION

In modern context of development of civilisation, the role of judicial power signifi-
cantly strengthens. This is caused by the special and peculiar place of judicial power
in the general system of separation of power. Strengthening of the role of executive
power may lead to that it usurps all branches of powers. The only effective mecha-
nism that can resist to these tendencies is the mechanism of judicial system.

The strategy of development of judicial system in Ukraine (hereinafter referred to
as the Strategy) is one of the stages to implement the Strategic plan (SP) of development
of judicial power of Ukraine adopted by the XI Congress of Judges of Ukraine, which
is the supreme body of judicial self-government. This Strategy is built on strategic goals
determined in the SP and at the same time it determines more specific methods, outcome
and impact of actions planned.

Adopted in the period of social and political changes, the Strategy is the respond
to requirements of new time, striving of Ukrainian judiciary and society for reforming,
improvement of quality of services of judicial system, adherence to European standards
and approximation to best practices in the administration of justice. In addition, the
Strategy reflects the need of society in strengthening independency, accountability and
transparency of the judiciary, and at the same time provides for more active cooperation
of the judicial system with the legislative and other branches of government. Reform
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of judicial system is also necessary precondition to consolidate all efforts towards Eu-
ropean integration including the implementation of the Agreement on association and
free trade agreement, visa facilitation and other measures in partnership with the Euro-
pean Union.

The implementation of provisions of the Conception of judicial reform of 1992 gave
the opportunity to move towards the development of the judicial system and the prin-
ciples of its functioning: legal consolidation of the independence of judicial power and
main principles of its performing, the high status of a judge, his/her special material
and social position, implementation of principles of territoriality and specialisation in
building the judicial system, development of mechanisms of election and dismissal of
judges; self-governing institutes of judiciary have been foreseen and formed; the State
Judicial Administration of Ukraine has been created; procedure legislation has been
amended, appellate and cassation review of court decisions was introduced; state al-
locations for the administration of justice gradually increase; some courts have received
new premises and money for repairing existing ones; many other measures aimed at
improving the material, technical, financial, information and organisational support of
judicial activity have been used.

In the process of article writing, the author used writings of modern legal scholars.
In particular, R. Lorch and L. Friedman. Also, the material of the European Court of
Human Rights, the USA, France, Germany constitutions were used.

The purpose of the article is studying the role and significance of the judicial branch
of power at the modern stage of society development.

1. MATERIALS AND METHODS

Correctly organised system of judges is one of the guarantees of fair and efficient
justice. The author used different theoretical methods. Using analysis method, it has
been determined that each country has its own version of building a system of in-
stances and reviewing court decisions. Each version is conditioned by the necessity
to achieve the optimal correlation between two requirements:

1) Justice of court decision — the system of judicial instances should ultimately
ensure the legality and fairness of the court decision in the case;

2) the availability and timeliness of a court decision — the system of judicial in-
stances should not be too large, since their passage would be very expensive and unaf-
fordable for parties; a final judgement should be rendered as soon as possible in order
to ensure certainty on controversial legal relationships in time (uncertainty has a nega-
tive moral and economic impact on the participants in the legal relationship).

Both requirements have a collisional impact on the court system. Justice of court
decision may demand more instances, and the availability and timeliness of the decision
demand less. In each country system of instances depends on where a legislator sees
the middle ground between two requirements.

@
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Method of comparison has determined that the introduction of the stages of judicial
reform has resulted in the birth and formation of a system of administrative courts. The
author stressed that implementation of such initiatives of judicial system reforming
corresponded to European standards more by form than by content. Factually foreign
models of judicial systems have been copied without taking into account the pecu-
liarities of the legal and judicial systems of Ukraine. The absence of clear strategical
visions of the model of judicial system in Ukraine systematic, consecutive steps in the
construction of the judicial system, attempts to solve the problems situationally basing
on wishes of the forces that at one time or another were on the political Olympus, have
led to the fact that the quality and efficiency of functioning of the judicial system ceased
to meet the expectations of society.

Using analysis method and systematization, it has been revealed that implementa-
tion of the mechanism of judges’ responsibility is impossible without reforming the
procedure legislation that would clearly determine tasks of justice and procedural duties
of'a judge in hearing of a specific case, establish fair and simple court procedure, allow
to decide correctly and quickly many cases. In this, participants of a process are denied
access to affect fast and efficient restoration of their rights violated as a result of a gross
violation of procedural law norms by a judge during consideration of a particular case
at all levels and stages. There is no responsibility of the state in the form of compensa-
tion for material or moral damage for mistakes in judiciary — in consequence of the
consideration of civil, economic and administrative cases.

2. RESULTS AND DISCUSSION

Unlike the executive and legislative branches of government, which are entrusted
by the constitutions to the highest state bodies, the judicial power is entrusted to the
entire set of courts. Each of regular courts regardless of their place in the general
system, resolves specific cases independently, guided solely by law and legal aware-
ness. Each judicial body, not only the Supreme Court of the country, is the carrier
of judicial power. It is well-known that a set of courts is called justice from Latin
“justitia” — fairness, justice.

It is worth noting that the notion of justice in itself is very relative, shaky and vague.
Justice is not an exact legal term and does not have a strictly defined definition. Some
researchers believe that there is no justice at all. For example, American lawyer Robert
Lorch thinks so. In his book “State and local politics” he writes: “The nature of justice
itself is a ghostly, deceptive. You cannot define justice. Justice (fairness) cannot exist.
Justice means different things to different people. All parties of the dispute can be right
and fair — this depends on how to look from each side. Access to a debate mechanism
can help resolve a dispute, but this is not a guarantee of justice. Such a mysterious
concept as justice (fairness) cannot exist in this world, but it can be in another” [1].

Nevertheless, activity of courts on resolving legal conflicts is successfully performed
and called jurisdictional activity, and space and subject area of such activity is jurisdic-
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tion. Exactly jurisdictional activity of courts is practical justice, i.e. consideration of
legal disputes and adjudication. Courts are entrusted with the mission of a single,
constitutionally-defined body capable of effectively restraining usurpant inclinations
on the part of the executive and legislative authorities, as well as defending the vio-
lated legal interests of citizens.

Most of the current constitutions of the democratic world adhere to the principle of
appointment of judges. It is one of the three methods to form the judiciary. Two other
methods include:

1) Election of judges. It is current in some states of America.

2) Mixed method combining election and appointment. It is also in force in some
states of America. In this, state governor assigns candidates approved by the legal com-
mission of state legislatures, which determines the level of qualifications of candidates.
After that there is election. This method is known in the scientific and legal literature
as the “Missouri system.”

Appointment and election the same as methods of selection of judges have advan-
tages and disadvantages.

Election of a judge. The system of election of judges has one indisputable advan-
tage. It is that a judge elected in a general election is responsible to voters. Strong hu-
manitarian ties are established between the electorate and the judge.

However, this system has much more disadvantages than advantages. They include
the following factors. In the electoral system, influence on candidates by political par-
ties and public organisations is great. Such influence will not contribute to the subsequent
fair administration of justice, since the constitutional doctrine assumes the court’s action
only in accordance with the law. Partisan influence doubts its impartiality. At the same
time, a voter, who is forced to make a choice, cannot actually learn about true, profes-
sional, and moral qualities of a candidate. Throwing and expensive election campaign
will overshadow qualification characteristics of an applicant. In addition, a voter is
often driven by a sense of justice, as he understands it. Sometimes this feeling is not
formed influenced by knowledge and true facts. The judge should be guided in his
activities not by emotions, but by the law. The judge elected in the district, in such
conditions, will not be able to ignore an opinion of an electorate, and therefore, will not
be able to strictly administer justice. It is impossible to ignore a reputational component
of the electoral process. It is unlikely that the spectacle of candidates for judges agitat-
ing for themselves and invoking voters for elections will contribute to strengthening
the reputation of the court.

Electoral system may injure the feeling of respect for law, justice and courts as
bodies who perform it. In such system of selection, individuals who have only eloquence
and a certain charisma but not professional qualities, can become judges. If it is neces-
sary to make a choice, a voter often falls under the influence of illusions of external,
but not deep factors.
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Appointment of judges. The system of appointment is also imperfect. Possibly, its
application is expedient at the higher level when recruiting the Supreme Courts. But at
the local level, such a system does not always produce highly professional judges. The
example of this is American practice. As Robert Lorch wrote: “When judges are ap-
pointed, then policy plays a bigger role that professional qualities. Someone said,
“Ajudge is a lawyer who knows a governor.” The system of appointment created more
bad state judges that federal judges” [1].

The method of appointment of judges often leads to the situation when a candidate
is appointed because of motives that are not related to administration of justice at all.

That is why the combination of the method of appointment and the election seems
to be optimal for the selection of judges [2]. This combination of the best qualities of
elections and appointments will allow to exclude low-qualified candidates.

In practice, this method of forming the judiciary can be implemented as follows:

1. A constitution should establish an independent body similar to Graduate Councils
in France, Italy or to special Committees in the USA.

This constitutionally established body should be composed of the head of state, the
Minister of Justice, the Prosecutor General, as well as legal scholars and representatives
of the country’s law schools with the highest international rating. Thus, the theory and
practice of law will be combined, the political influence of the ruling elites will be
minimised, a high level of public trust will be ensured, and high professionals will form
the judicial system.

Selected candidates are appointed to vacant positions of judges for a period of 2-4
years. After that, the judges will run for office in the general election. There are no
alternatives, and in essence they represent a referendum on a vote of confidence of the
judge. The voter answers only “yes” or “no” in the ballot paper. A judge elected in this
way will administer justice for a longer period, participating in the elections in the
future, or will personify the law for life.

Judges of second or third instances as well as judges of Higher or Supreme courts
are appointed among judges of lowest courts selected or appointed for a longer period
of service or for life. Members of constitutionally established Councils of Committees
appoint judges of such courts.

Proposed system preserves the best features of methods of appointment and elec-
tion. At the first appointment of judges, members of a constitutional body can be
guided not only by professional qualities of a candidate, but also by political prefer-
ences. This criterion will always be present in reality, and it cannot be ignored. At the
same time, while running further in the elections, a judge will receive or will not receive
support of voters, who will thus express their attitude to him.

In the Old Testament, the selection procedure for judges was assigned to Moses.
Thus, in the Book of Exodus, it is said, ““...thou shalt provide out of all the people able
men, such as fear God, men of truth, hating covetousness; and place such over them,
to be rulers of thousands, and rulers of hundreds, rulers of fifties, and rulers of tens.
L ]
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And let them judge the people at all seasons...” [3]. Modern civilisation has not yet
offered an ideal system for the selection of judges. In our opinion, the scheme pre-
sented is close to it.

Responsibility of judges. In modern constitutions and organic laws regulating a
legal status of a judge, the principle of the irremovability of judges is applied as one of
the basic criteria of functioning of judicial power. This formula implies an indefinite or
lifelong appointment. However, “lifelong” should not be taken literally. In practice, a
judge’s career can be terminated upon reaching retirement age. It can be interrupted by
a psychophysical state that does not allow justice to be enforced. Judicial activities may
also be terminated in connection with the commission of a crime by a judge, a serious
disciplinary offence or a gross violation of ethical and moral norms.

Thus, for example, the Basic Law for the Federal Republic of Germany refers to
violations of the main constitutional provisions of the federation or federal states as one
of the grounds for dismissal of a judge. In such cases, the Federal Constitutional Court
on the proposal of the Bundestag solves the matter of dismissal of a judge [4].

The constitution of France of 1958, in article 4 “On Judicial Power” concisely,
without saying practically anything about the basics of justice, only states the principle
of irremovability: “Judges are irremovable” [5].

Nevertheless, the principle of irremovability should not be overemphasised. And
the point is not only that there are meta-legal, quasi-legal or practical possibilities of
pressure on the judge to force him to voluntarily resign or take another position. There
are a lot of legal restrictions. However, with all reservations, the displacement or trans-
fer of the judge is a very difficult task. Judicial impeachment is a very complicated
procedure with serious guarantees protecting the judge from unreasonable bias. For
example, in the USA, according to the second part of Section 2 of Article I of the Con-
stitution, federal judges are appointed by the President on the advice and consent of the
Senate [6]. Regarding the procedure and grounds for early dismissal, the Constitution
contains only one provision, fixed in section 4 of article II [6]. It is worth noting that
the procedure of impeachment has been applied to judges very rarely and only in rela-
tion to federal judges. The American professor L. Tribe in this regard wrote, “The
constitution does not clearly indicate anywhere whether the congress or the president,
or both, own the right to remove from office any other appointed officials other than
federal judges and subordinate employees.”[7;8]. Consequently, the procedure of im-
peachment cannot be considered even theoretically the primary procedure of removing
federal officials. It is unlikely that the chairman of the federal district court could dismiss
a judge only with the consent of the senate. Nevertheless, it took a special decision of
the US Supreme Court, in which it completely rejected the suggestion that the constitu-
tion introduced impeachment as the only way to early dismiss federal officials [9].

Analysis of views of A. Hamilton set out by him at the time in the “Federalist” is
very interesting in this regard. The author describes his vision of a role and place of
judicial system of the USA headed by the Supreme Court. In the opinion of Hamilton,
@
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the constitutional scheme of judicial power has three main features that determine its
relationship with the legislative and executive branches of government. Firstly, the
constitutional method of appointment of federal judges involves the participation of the
president and the senate in this procedure. Secondly, the judges actually hold their posts
for life, because the formula “while behaving well” means the possibility of early re-
moval from office only in accordance with the impeachment procedure. Thirdly, the
separation of judicial powers between different courts and the establishment of their
relationship with each other. In addition, A. Hamilton considered that the requirement
of “good behaviour” as a condition for determining the tenure of judges “is a barrier
against incursions and harassment by a representative body” [10]. Exactly irremov-
ability of judges was considered by Hamilton reliable guarantee from against encroach-
ments of legislative and executive powers. “This quality can be rightly considered as
an invaluable component in the construction of the judicial system. And also much like
the citadel of public justice and public safety” [11].

However, the factor of irremovability of judges also has negative aspects. Law-
rence Friedman set them out in brief, “A decrepit or drinking judge, or even a madman,
has the theoretical right to remain in office. The government loses dozens of important
cases every year and at the same time the regime silently swallows a bitter but in-
evitable pill” [12]. However, even before being appointed, candidates for judges are
very seriously tested, because, according to the Canons of US judicial ethics, “justice
should not be administered by a person whose character is incompatible with this
function” [13].

It should be added that in the United States, in addition to the impeachment proce-
dure, a judge can also be removed from office for the following reasons:

1. If a judge conducts deplorable actions from the perspective of law and ethic, and
for the resignation of a judge voted at least 2/3 of the legislators of the upper chamber
of the state legislature;

2. By decision of the State Supreme Court, if provided for by the state constitution;

3. By decision of a special court for the lawsuit about which complaints were filed.
In such cases, the Commission of Judicial Qualifications, acting under strict secrecy,
participates in the investigation of a complaint. It is explained by the interests of pro-
tecting the reputation of judges. investigated complaint.

4. Also, the removal of judges can be conducted due to the deprivation of the licence
of a practising lawyer.

5. The removal of a judge by a governor on demand of legislative power;

6. The removal of a judge by the legislative power due to incapacity, i.e. due to the
restriction of the rights or capacity of the judge. It goes without saying that this is not
the same as impeachment, which means that a judge is dismissed for committing acts
that violate the law.

In the countries of continental Europe, usually the age limit is set, after which the
judge or other official of the judicial power automatically resigns. Disciplinary respon-
L ]
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sibility of judges, their career and appointment as well as matter of reorganisation of
courts are the responsibility of the special bodies of judicial self-government. How
much such organs are important can be judged by their composition. In Italy, for ex-
ample, in accordance with Article 104 of the Constitution, the High Council of Magis-
tracy consists of the President of the Republic, the Chairman and the Prosecutor Gen-
eral of the Court of Cassation, as well as elected members.

The composition of the High Council of Magistracy in France is approximately the
same. It consists of Chairman — President of the Republic; Vice-Chairman — Minister
of Justice, six judges, six prosecutors, three lawyers, appointed respectively by the
President of the Republic, the Chairman of the National Assembly and the Chairman
of the Senate.

The fundamental principles of the functioning of the courts remain unshakable.
These include, above all, the principle of the judicial process, that is, strict adherence
to the procedure established by law for the consideration and resolution of cases; prin-
ciple of publicity, that is, publicity and openness of court sessions. We note, in particu-
lar, the principle of connectedness of judges only by law, which means not only that a
judge should not receive instructions from anyone, including higher courts, but also
that regulations subordinate to the law are relevant to court only to the extent that, in
his opinion, comply with the law. Legal scholars Yu.P.Ur’yas and V.A. Tumanov wrote
in this regard, “In modern complex social reality, the principle of the subordination of
a judge to the law remains dominant. But the increased role of judicial practice as a
source of law lies behind him; the inadmissibility of “denial of justice” by virtue of the
“silence of the law”; the distinction between the law and law that has penetrated into
constitutional texts (Article 20 of the Basic Law of the Federal Republic of Germany);
increasing the number of unforeseen situations in the field of ecology, medicine, genet-
ics; recognition of the primacy of international law over national law; the presence of
so-called violating legislation, legally valid, but contrary to the generally accepted
principles of morality and humanity. All these problems significantly complicated the
question of the judge’s connectedness by law, the limits of his internal freedom, the
limits of judicial discretion” [14].

This demonstrates that despite the palette of our world, its history and distinctive
features of development, the courts, by administering justice, base their activity on the
laws and general principles developed by civilised humanity over the centuries. The
order of formation and responsibility of judiciary should be reflected in national con-
stitutions. It is obvious that in modern conditions of development of the system of
separation of powers, social responsibility and the political role of the judicial system
is increasing immeasurably.

Under these conditions, the delegation of the right to the Supreme Courts to remove
judges for committing misconduct, as is the case in some US states, does not seem to
be justified. In such cases, it is possible to form closed, narrowly corporate judicial
@
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communities, where manifestation and protection of one’s own interests prevail over
the universal principle of justice.

That is why, in some cases constitutional bodies who select candidates for judicial
posts and thus forming a qualified judiciary can be empowered to remove judges pre-
maturely.

In other cases, special bodies can be formed that empowered by constitution to act
in other situations. However, new conditions cannot reject the centuries-old experience
of constitutional legal regulation. The irremovability of judges, as a principle, must
remain unshakable. Their removal from office can be carried out only if a complicated
procedure is complied, which would exclude the elimination of judges under the influ-
ence of circumstances of a political or personal nature.

The source of power and sovereignty of the state is people. All actions of au-
thorities are based on this postulate. In the constitutions of France, for example, in
article 2 “On sovereignty” this provision is expressed briefly and concisely. In par-
ticular, it is said, “The motto of the Republic is “Freedom, Equality, Brotherhood”,
and its principle is the rule of the people, the people and for the people” [4]. Protection
of the interests of people should be the main principle of democratic government. The
practical implementation of this principle is reflected in the right of citizens to defend
by the court and defend their rights in court. The constitutional right of citizens to
protection covers not only the trial itself, but all stages of pre-trial proceedings in a
case. The sixth amendment to the US Constitution, adopted in 1791, prescribes that in
all cases of criminal prosecution the defendant has the right to the assistance of a
lawyer for his defence [6]. Since then, this principle has been incorporated into most
constitutional texts, international covenants and conventions on human rights. The
European Convention for the Protection of Human Rights, adopted in 1950, in part 3
(c) of Article 6, enshrines the right of a person charged with a criminal offence to
“defend himself in person or through legal assistance of his own choosing or, if he has
not sufficient means to pay for legal assistance, to be given it free when the interests
of justice so require” [15].

CONCLUSIONS

All democratic states profess these principles in the administration of justice. Only
justice, as an essential element of general humanitarian fairness, is the goal and
means of civil society. The principles of justice are the same for all courts of every
democratic country. When dividing the functions of state bodies, only the courts can
create an effective balance to other branches.

Representatives of judicial power understand that the primary objective is develop-
ments of mechanisms and skills to increase unity of judicial power. The progress towards
this slows down the lack of analytical and research capacities of the courts, underde-
veloped legislation and search tools for judgments, and the imperfect system of judges’
L ]
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professional training. Appropriately constructed system of an appellation is very sig-
nificant factor in order to make possible that the higher courts focus on compliance with
the principle of unity of judicial practice. Everyone is interested in the proper function-
ing of the sphere of justice — from ordinary citizens to representatives of big business.
A robust and independent judiciary is necessary for the country that seeks to become a
member of a civilised Europe. By adopting the CPCS, the Council of Judges of Ukraine
clearly demonstrates to society the readiness of the judiciary to change.

Thus, the theory of the separation of power is enshrined in many constitutions, but
specific forms of its implementation quite different. While in some countries the com-
bination of the same organs of the functions of various authorities is considered inad-
missible, in others there are different traditions and ministers, as a rule, are members
of the parliament. In many countries, the possibility of giving executive power the right
to issue laws is excluded. There are countries in which, under certain conditions, the
issuance of laws by the executive bodies is permissible.
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