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HNPOCYB'€EKTHA KOHIEIIIIA IIAITPUEMCTBA

AHOTaUif. AKMYanbHicMb 00CHIONCEHHS 3YMOBIIOEMbCA HEOOXIOHICIIO BUAGTIEHHS ONMUMANbHOL
MoOeni 3aKpinieHHs NOHAMMS «NIONPUEMCINEO» MA HEeOOXIOHICIO 83AEMHO20 Y3200)CEHHS
NoHAMb (30Kpemd, MOMONCHUX) 6 MeNHCAX eKOHOHOMIUHUX BIOHOCUH y KOHMEKCMI CYYACHOI
meHOeHYii  OHOBAeHHA  3aKkoHoOascmea. Cmamms — NPUceayeHa  aHauizy  NOHAMMA
«nionpuemcmeoy, 06’ €kmuo8arno2o o0HouacHo y LusinbHomy kodexci Ykpainu 6 saxocmi
00’exma yusinehux npas ma y locnodapcekomy xodexci Ykpainu — 6 sxocmi cyb’exkma
20CN00apPCLKUX NPABOBIOHOCUH. 3 MemOoI0 GUSAGIEHHS ONMUMAILHO20 NIOX00Y 00 PO3YMIHHS
MepMIHYy «NIONPUEMCTNBO» NPOAHANI308AHO 3AKOHOOABY] NOJONCEHHS NPO NIONPUEMCMEO,
saxpinaeni y I'ocnodapcokomy kodexci Yxpainu. Koncmamosano, wo Keaniikyouoio 03HaKoio
nionpuemMcmed, SIK OpeaHizayiinoi Gopmu 20Cno0apro8ants, € U020 0epPIHCABHA PecCmpayisi
(cmeopenns) 3a I ocnodapcvkum kodexcom Yxpainu. Bmim, na niocmasi ananisy nonosicens npo
0eparcasHy peccmpayiro (Cmeopents) wpuduuHux ocib, 3akpinienux 6 L{uginbHomy Kodekci
Ykpainu, ma nonooicenv npo depoicasny peccmpayito (cmeopenns) cyo’ekmie 20cnooapiosanHs,
ecmanognenux locnodapcokum Kodekcom Ykpainu, KoOHCMAmMosawo GIOCYMHICMb MAKUX
ocobnusocmell  0epicasHoi  peecmpayii  (CMEOpeHHs)  NIONPUEMCMBA, BCHIAHOBIEHUX Y
Tocnooapcekomy koodexci. 3 memoio Gus8ieHHs Micys NIONpUEMCMBA Y cucmemi cyo’e€kmie
20CNO0APCLKUX NPABOBIOHOCUH, BIONOGIOHEe NOHAMMS CHIBCMABLEHO 3 [HWUMU CY0 ekmamu
8IONOGIOHUX ~ BIOHOCUH  (CYO’€Km  20CNO0ApIOBANHA,  20CNO0APChKA  OpeaHizayis) ma 3
MidIC2ATY3e8UM  YYACHUKOM RIONPUEMHUYBKUX HPABOBIOHOCUH — 0puduyHoi ocobow. Ha
niocmaei ananizy HageOeHux NOHAMb GUAGLEHI HeOONIKU 3aKOHO0A840I MexHIKU K V Oe@iniyii
nionpuemcmea 3a I'ocnooapcvrkum xodexcom Yxpainu, max i iHwux 1io2o 0eQ)inimusHux Hopm,
Wo CMOCYIOMbCsl GU3HAYEHHST NPUPOOU OOCTIONCYBAHO20 NOHAMMA (8U3HAUEHHs Cy0 exma
20CNO0APIOBAHHS, 20CNO0APCHKOL OpeaHizayii ma 3a2aibHe SUKIAOeHHs HOPM Wo00 cyb ekmis
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(yuacHukig) — eocnodapcekux — iOHOcuw). Bcmawosneno, w0 3a  GIOCYMHOCMI  YiMKO
CMPYKmMypo8aHoi cucmemu cyb €Kmie 20Cno0apcbKo2o npasa, 8USHAYeHHA Micys nionpuemMcmea
y 8IONOGIOHII cucmemi 80aYAEMbCs HeOOIPYHMOBAHUM (0COOIUBO Yy KOHmMeKcmi 00 ekmusayii
nionpuemcmea 'y Llusinonomy xoodexci Ykpainu). Buxnadewe 3yMOGII0OE HAABHICMb HUSKU
npobnem y npago3acmoco8Hill Npakmuyi, NO8’sA3aHux He Juule 3 HeY3200HCeHiCmI0 080X
KOOUDIKOBAHUX AKMIB, Npeomem Npasoo2o pe2ymro8anHs SAKUX NPUHANMI YaACMKO80 CNIGNaodde,
a i 3 GIOCYMHICMIO CUCMEMHOCHMI y BUKIAOCHHI NOJIOJNCEHb NpO CYO €KMI8 20Cn00apCbKux
BIOHOCUH.

Kuaio4oBi ciioBa: rocromgapchbki BiTHOCHHH, YYaCHUKH IIUBLUIBEHOTO 000POTY, 00’ €KTH HUBIIHHUX
paB, PUANYHA 0co0a.
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PRO-SUBJECTIVE ENTERPRISE CONCEPT

Abstract. The article is devoted to the enterprise concept theoretical framework development,
which is objectified in both Civil and Economic codes of Ukraine. Thus, named concepts are
fundamentally different. In particular, Civil Code of Ukraine recognises enterprise as an object.
In the same time Economic code gives a birth to prosubjective enterprise concept. Nevertheless,
both legal acts are aimed to regulate economical relationships, which results to doctrinal and
practical needs to identify the optimal approach of understanding the nature of enterprise under
the current legislation of Ukraine. In order to identify the place of the enterprise in the system of
subjects of economic relations, the relevant concept is compared with other subjects of the
economic relations (business entity; business organization) and with the intersectoral participant
of business relations — a legal entity. Based on the analysis of these concepts, the Authors
claimed a non-systematic approach to concept defining under the Economic Code of Ukraine and
other shortcomings of legislative techniques in the definition of the enterprise under named act,
which resulted in the absence of a clearly constructed system of subjects of economic law. Thus,
the establishment of the place of the enterprise in the relevant system seems impractical.

Keywords: legal entity, Economic code of Ukraine, Civil code of Ukraine, company.
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INTRODUCTION

The current legislation implements two opposite concepts of the enterprise. This refers to
Article 191 of the Civil Code of Ukraine! and Article 62 of the Commercial Code of
Ukraine?. The Article 191 of the Civil Code of Ukraine® establishes that an enterprise is a
single property complex used for business activities (Part 1). Part 2 of the cited provision
details the composition of the enterprise as a single property complex, and Part 4
stipulates that the enterprise (or its part) may be the object of several transactions.
Therewith, Article 62 of the Commercial Code of Ukraine* defines an enterprise as an
independent business entity established by a competent state authority or local
government, or other entities to meet social and personal needs through the systematic
implementation of production, research, trade, and other economic activities stipulated by
the Commercial Code of Ukraine and other laws.

The above regulatory provisions lead to lively scientific discussions on the legal
nature of the enterprise, the feasibility of prescribing such a structure in regulations, as
well as the scientific validity of the above approaches, their compliance with established
legal traditions and formal logic. Thus, some scholars, perceiving the approach laid down
in the above provisions of the Civil Code of Ukraine, define the company as a participant
(subject) of economic relations [1-3]. However, civil studies are based on the
qualification of the enterprise as an object of civil rights [4-7]. In foreign studies, many
scientists have investigated the corporate concept of the enterprise [8-16]. The above
confirms the relevance of the doctrinal analysis of the concept of enterprise, its legal
nature and the application of legal constructions laid down in the cited articles of the
Civil and Commercial Codes of Ukraine.

The scientific discussion on the "pro-object" or "pro-subject” concept of the
enterprise, as a system-forming category for the regulation of economic relations, has
corresponding statutory origins. Thus, the choice of a concept largely depends on the
definition of a legal act, which is considered a proper regulator of the corresponding legal
relations. In these circumstances, it can be stated that there is a rather long doctrinal
discussion on the correlation between the Civil and Commercial Codes as regulators of
business relations [7]. In this context, it is necessary to support O. O. Pervomaisky,
according to whom, the idea of the correlation of one code to another implies mutual
coherence of their general provisions, which, apparently, is missing from these acts [7].

Apart from the ideal purpose — to prove the absence of a constructive idea in the
Civil Code of Ukraine, a comprehensive study of the concept of "enterprise” provides a
solution to a purely utilitarian issue — the elimination of a set of important law
enforcement issues. Notably, the thesis of the homonymy of the concept of "enterprise” is
not seen as a strong argument in support of the pro-subjective concept of enterprise, as
both terms are used in a very specific area of legal relations (which will be discussed in
more detail below). Thus, it is necessary to study the "viability" of the corresponding
provisions of the Civil and Commercial Codes of Ukraine for legal science and practice.

L Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15

2 Commercial Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15.
3 Civil Code of Ukraine, op. cit.

4 Commercial Code of Ukraine, op. cit.
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The purpose of the study is to analyse the concept of enterprise (in particular, its
pro-subject concept) by comparing it with other types of business entities and
determining the place of the enterprise in the system of such entities.

1. MATERIALS AND METHODS

The regulatory framework for this study included codified regulations governing
economic relations — the Civil Code of Ukraine and the Commercial Code of Ukraine;
regulations that govern the specific features of particular legal forms of legal entities
(Laws of Ukraine "On Freedom of Conscience and Religious Organisations"! and "On
Protection of Economic Competition"?).

Philosophical, general scientific, and special scientific methods of cognition were
used in the study. The dialectical method was used to analyse doctrinal approaches to the
definition of terms such as "enterprise”, "business entity”, " economic organisation”,
"legal entity"”, as well as to cover the basic properties of these concepts. Aristotelian
methods (analysis, synthesis, abstraction, generalisation, analogy, induction and
deduction) were used to study particular features (signs, characteristics) of the enterprise
as a subject of economic relations, as well as other economic and legal pro-subject
structures mentioned above. The leading Aristotelian method is the analysis by means of
which the enterprise as an economic entity was imaginatively divided into separate signs
(features, characteristics) which were investigated separately as a part of the whole
(collective) concept. Thus, it is a matter of establishment of such signs of the enterprise
as its belonging to subjects of managing; independence; creation by a competent entity,
and the purpose of its creation. Similarly, the economic organisation as a business entity,
the features (signs, characteristics) of which are determined: the status of a legal entity
and the creation in accordance with the Civil Code of Ukraine®. The types of business
entities and economic organisations were studied in an analogous way.

With the help of abstraction, these features were studied separately (in particular, in
terms of their applicability and legitimacy in specific regulations). The method of
abstraction allowed to formulate the conclusions of the study, and deduction and
induction — to make a corresponding search for the original ideas (regulations and
relevant doctrinal provisions). Thus, induction and deduction were used to find the
necessary material to generalise and abstract the statutory pro-subjective approach to the
concept of enterprise. In particular, it is a matter of establishing the dualistic nature of the
term “enterprise” within the Commercial Code of Ukraine.

Formal legal (dogmatic or legal technical) method was used to study and interpret
the provisions of the Civil and Commercial Codes of Ukraine, as well as to describe and
systematise them. The comparative legal method was used to compare the concepts of
"enterprise” in foreign law and " economic organisation”, "business entity", "legal
entity”, "enterprise” in the Civil Code of Ukraine. This method was also used to compare
certain rules on a legal entity in the Civil Code of Ukraine and an enterprise (economic

! Laws of Ukraine No 987-XII "On Freedom of Conscience and Religious Organizations". (1994, April).
Retrieved from https://zakon.rada.gov.ua/laws/show/2210-14#Text

2 Law of Ukraine No 2210-111 "On Protection of Economic Competition". (2001, January). Retrieved from
https://zakon.rada.gov.ua/laws/show/2210-14#Text

3 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15
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organisation; business entity) in the Commercial Code of Ukraine!, as well as rules
aimed at protecting economic competition in the Commercial Code of Ukraine and the
Law of Ukraine "On Protection of Economic Competition”. The comparative legal
method was also used to compare the procedures for establishing a business entity (legal
entity) under the Civil and Commercial Codes of Ukraine in order to identify differences
in the corresponding procedures.

The historical method allowed to study the concept of “enterprise” in retrospect and
to establish the purpose of its legislative consolidation.

2. RESULTS AND DISCUSSION
2.1 Enterprise as a business entity

The definition of an enterprise as a subject of economic relations is contained in Article
62 of the Commercial Code of Ukraine, according to which an enterprise is an
independent business entity established by a competent public authority or local
government or other entities to meet public and personal needs through systematic
implementation of production, research, trade, other economic activities in accordance
with the procedure prescribed by the Commercial Code of Ukraine and other laws. The
following features of an enterprise can be distinguished from the above definition: (1)
only an economic entity can be considered an enterprise; (2) such entity must be
independent; (3) the entity competent to establish the enterprise may be: (a) a public
authority; (b) a local self-government body; (c) another entity; (4) the enterprise must be
established for the specific purpose of: (a) meeting social needs; (b) meeting personal
needs; (5) the purpose of the enterprise must be realized in a specified way, namely by
systematic implementation of production, research, trade or other activities in accordance
with the procedure prescribed by the Commercial Code of Ukraine and other laws. Each
of the above feaures of the enterprise requires specification.

As noted, an enterprise can only be a business entity, the definition of which is
contained in Part 1 Article 55 of the Commercial Code of Ukraine. According to the
content of the cited provision, economic entities are participants of economic relations
who carry out economic activity, exercising economic competence (set of economic
rights and obligations), have separate property and are responsible for their obligations
within this property, except in cases prescribed by law. Notably, despite the definition of
the enterprise through the lens of its belonging to business entities, Part 2 Article 55 of
the Commercial Code of Ukraine does not operate the concept of enterprise in terms of
defining the types of business entities. Instead, Article 55 of the Commercial Code of
Ukraine defines business entities as: (1) economic organisations and (2) citizens of
Ukraine, foreigners or stateless persons engaged in economic activity and registered in
accordance with the law as entrepreneurs. Note that the purpose and objectives of this
study do not provide a full analysis of the concept of business entity. Therewith,
belonging to this generic category of the concept of enterprise necessitates partial
coverage of related concepts in order to clarify the legal nature of the enterprise (i.e., the
scope of generic concepts used to denote the subjects (participants) of economic relations

! Commercial Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15.
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to which the enterprise belongs, and places of the enterprise in the system of subjects
(participants) of economic relations).

Based on the statutory definition of "economic organisation” (a legal entity
established in accordance with the Civil Code of Ukraine; state, municipal, or other
enterprise established in accordance with the Commercial Code of Ukraine, as well as
other legal entities engaged in economic activity and registered in accordance with law),
it is possible to come to a conclusion about belonging of the enterprise to the economic
organisations. Therefore, it can be stated that there are a certain shortcomings of rule-
making techniques that lead to artificial complication of the system of economic entities,
because in the presence of a narrower concept used to denote business entities, it appears
more reasonable to define the category of enterprise with the help of the category of
"economic organisation™ and not "business entity”. In turn, the Commercial Code of
Ukraine! also divides economic organisations into the following types: (1) a legal entity
established in accordance with the Civil Code of Ukraine; (2) a state, municipal, or other
enterprise established in accordance with the Commercial Code of Ukraine; (3) other
legal entities engaged in economic activity and registered in accordance with the
procedure prescribed by law. The above suggests that the entreprise belongs to the
second group of economic organisations (state, municipal, or other enterprises
established in accordance with the Commercial Code of Ukraine).

It is important to add that the term “enterprise” also has a dualistic nature within the
Commercial Code of Ukraine. It refers to the simultaneous extension of this term to (1)
state, municipal, and private enterprises as a legal form of an economic entity and (2) the
designation of other legal forms of legal entities by this term (first of all, it refers to
conditional extension of features inherent in the term enterprise or even company, known
to many foreign legal orders, to an enterprise in Ukrainian legislation).

The above does not contribute to the existence of a clear, scientifically sound and
practically appropriate system of subjects (participants) of economic relations and only
burdens the national legislation with a significant number of mutually inconsistent
concepts. Therefore, it is not possible to definitively determine which enterprises (as a
legal form of a legal entity or as an independent business entity, the features of which are
enshrined in Article 62 of the Commercial Code of Ukraine) are referred to in Part 2
Article 55 of the Commercial Code of Ukraine. At the same time, considering the
absence of other references in the text of the cited article to the concept of "enterprise™
and the lack of mandatory rules for classifying an enterprise as a type of economic
organisation, the concepts of enterprise presented in Part 2 Article 55 of the Commercial
Code of Ukraine and in Article 62 of the Comemrcial Code of Ukraine are presumably
identical. Thus, the "enterprise™ means the [economic] organisation created (registered)
in accordance with the procedure prescribed by the Commercial Code of Ukraine (which
should be the criterion for its separation from the list of other economic organisations).

2.2 Enterprise as an economic organisation

Part 2 Article 55 of the Commercial Code of Ukraine gives grounds to conclude that the
criterion for distinguishing an enterprise from other economic organisations is the
procedure for its creation (such economic organisations must be created in accordance

! Commercial Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15.
°
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with the procedure prescribed by the Civil Code of Ukraine). This conclusion
necessitates the clarification of the specific features of registration (establishment) of the
enterprise as a legal entity, which are regulated in the Commercial Code of Ukraine.
Therewith, in the above context, the "specific features” mean such legally significant
characteristics of the registartion (establishment) of the enterprise, which should be
stipulated by the Commercial Code of Ukraine, and not contained in other regulations
(or, at least, in the Civil Code of Ukraine, as in the act mentioned in the Commercial
Code of Ukraine in contrast to the Commercial Code itself). Therewith, Article 56 of the
Commercial Code of Ukraine ("Establishment of a business entity") does not contain the
specific features of the establishment of an enterprise as a special form of economic
entity. Moreover, the cited article in its content is a reproduction of several legislative
provisions related, in particular, to the creation of a legal entity and certain provisions of
competition law. Thus, Part 1 of the cited provision prescribes the establishment of a
business entity by the decision of the owner(s) of the property or its authorised body in
cases established by law. This also makes provision for the possibility of creating a
business entity by decision of other bodies, organisations, and individuals by establishing
a new economic organisation, merger, accession, separation, transformation of the
existing economic organisation(s) in compliance with the requirements of the legislation.

It can be stated that all the above provisions are based on the provisions of the Civil
Code of Ukraine on the establishment of a legal entity. This refers to Part 2 Article 81
and Article 87 of the Civil Code of Ukraine. The "specific features™ of the establishment
of a business entity in the cases stipulated in Part 1 Article 56 of the Commercial Code of
Ukraine!, constitute the decision of the property owner. Admittedly, the phrase "property
owner's decision” can be defined as a tribute to the Soviet theory of economic and
administrative law and the long prevailing ideology, while in the 2020s, this phrase is
nothing short of a bitter misunderstanding.

The establishment of a business entity through mergers, acquisitions, spin-offs,
divisions, and transformations also cannot be determined by the feature stipulated in the
Commercial Code of Ukraine, considering the detailed regulation of these structures in
the Civil Code of Ukraine?. Furthermore, the provision of Article 56 of the Commercial
Code of Ukraine refers exclusively to the procedure for establishing legal entities.
Therewith, as mentioned above, the specified article is entitled "Establishment of a
business entity". Given the provisions of Article 55 of the Commercial Code of Ukraine,
which also includes individuals as business entities, the very name of Article 56 of the
Commercial Code of Ukraine is considered to to be incorrect and failing to meet the
requirements of formal logic.

Part 2 Article 56 of the Commercial Code of Ukraine stipulates that the creation of
an economic entity is possible by compulsory division (separation) of the existing
economic entity by order of the antimonopoly authorities in accordance with the antitrust
and competition legislation of Ukraine. This rule reproduces the provisions of Part 4
Article 81 of the Civil Code of Ukraine, which is detailed in Article 53 of the Law of
Ukraine "On Protection of Economic Competition™. In this case, as noted above, Article
56 of the Commercial Code of Ukraine operates with the generic concept of "business

! Commercial Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15.
2 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15
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entity”, and therefore, this rule should be applied to individuals-entrepreneurs. Thus,
Article 56 of the Commercial Code of Ukraine does not establish any features of the
creation of business entities, compared with the Civil Code of Ukraine and acts of special
legislation.

Thus, Part 3 Article 56 of the Commercial Code of Ukraine establishes the
obligation to comply with the requirements of antitrust and competition law in the
establishment of economic entities. At the same time, this requirement is, firstly,
presumed; secondly, it is the duty of newly created legal entities in accordance with the
Law of Ukraine "On Protection of Economic Competition™!; thirdly, it does not contain
additional (compared to the provisions of the Law of Ukraine "On Protection of
Economic Competition™) instruments of protection against violations of the law, as it
does not make provision for specific legal consequences of violation of these provisions.

In accordance with Part 4 Article 56 of the Commercial Code of Ukraine? an
economic entity may be created and operate based on a model statute approved by the
Cabinet of Ministers of Ukraine, which after its adoption by the participants becomes a
constituent document. Therewith, the above provision of the Commercial Code also
cannot be determined as a specific feature of the creation of an economic entity,
considering the existence of a corresponding provision in the Civil Code. In this context,
it should be noted that in the Commercial Code of Ukraine, the phrase "legal entity” is
mechnistically replaced with the phrase "business entity"”. Furthermore, the above-cited
provision of the Commercial Code does not apply to one of the types of business entities
— citizens of Ukraine, foreigners, and stateless persons engaged in economic activity and
registered in accordance with the law as entrepreneurs. The above gives grounds for a
general conclusion that the Commercial Code of Ukraine has both significant defects in
rule-making techniques and a lack of formal logic.

Part 5 Article 56 of the Commercial Code of Ukraine, which regulates certain
technical issues regarding the information reflected in the decision to establish an
economic entity in case of its establishment on the basis of a model charter, is no
exception in the contect of determining the "specific features" of the establishment of a
business entity. Thus, the above rule reproduces the general requirements for the
establishment of a legal entity (in particular, Articles 88-90 of the Civil Code of
Ukraine®). This suggests that there are no specific features of the establishment of an
economic entity, compared to the procedure for creating a "classic" legal entity,
prescribed by the Civil Code of Ukraine. Furthermore, the above indicates the inability of
the criterion for the division of economic entities into species, laid down in Part 2 Article
55 of the Commercial Code of Ukraine, to justify the feasibility of separating economic
organisations from other legal entities.

From the standpoint of formal logic, the concept of economic organisation also
causes disapproval, the features of which are determined in the Commercial Code of
Ukraine as follows: (1) the status of a legal entity; (2) establishment in accordance with
the Civil Code of Ukraine (especially in the context of the lack of features of the

! Law of Ukraine “On Protection of Economic Competition”. (2001, January). Retrieved from
https://zakon.rada.gov.ua/laws/show/2210-14

2 Commercial Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15.
3 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15
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establishment of an economic organisation prescribed in the Commercial Code of
Ukraine). Thus, the fact of economic activity cannot be considered a classification
feature of an economic organisation, as the same feature is inherent in the generic
concept — the business entity. Thus, the only qualifier of an economic organisation is the
status of a legal entity. Another business entity is defined as citizens of Ukraine;
foreigners and stateless persons who carry out economic activities and are registered in
accordance with the law as entrepreneurs. Therewith, Part 3 Article 55 of the
Commercial Code of Ukraine does not operate the concept of "economic organisation”
(although it is special in relation to the general rules of Part 1-2 of the same article), but
uses the concept "legal entity — business entity". The above leads to the conclusion about
the artificiality and obvious eclecticism of the concept of economic organisation.

The concept of economic organisation is not used in the definition of enterprise
contained in Article 62 of the Commercial Code of Ukraine?, which uses another generic
concept — business entity (despite the list of particular types of enterprises in the
definition of economic organisations). Thus, the concept of economic organisation has no
real meaning, its use in the Commercial Code of Ukraine is inconsistent and fragmentary.
Thus, it is impossible to define the concept of "enterprise” through the lens of its
belonging to economic organisations. Notaby, the need to objectify the concept of
enterprise in the legislation was largely justified by the actual existence of enterprises as
a rudimentary legal form of a legal entity in Soviet law. Therewith, there is no correlation
between the statutory definition of an enterprise contained in the Commercial Code and
legal entities called “enterprises” in the corresponding state register.

2.3 Other features of the enterprise as a business entity

The first and defining feature of an enterprise prescribed in Article 62 of the Commercial
Code is its establishment by a competent public authority or local government body, or
other entities. In this case, as noted, the Commercial Code of Ukraine does not contain
provisions governing the specific features of the establishment of the enterprise, and the
article on the establishment of economic entities is the result of a rather unsuccessful
"cloning"” of the corresponding provisions of the Civil Code (this refers to mechanistic
replacement of the term "legal entity” with the term "business entity™). Considering the
belonging of the enterprise to legal entities and the lack of substantive features of this
concept, this feature is obviously purely declarative and not burdened with additional
qualifying content. The list of entities authorised to establish enterprises is not
exhaustive. Therefore, the subjective composition of the persons authorised to establish
an enterprise cannot be determined as the feature of an enterprise.

State bodies, local governments, as well as other entities, have the right to establish
legal entities in general and enterprises in particular, which eliminates the necessity of
additional separation of the right of these entities to establish enterprises. The enterprise
has the status of a legal entity enshrined in Part 4 Article 62 of the Commercial Code.
Therewith, it is absolutely incomprehensible to duplicate the provisions on a legal entity
(which apply to an enterprise a priori) in the given article. Duplication of general
principles concerning the institution of a legal entity also takes place in Part 3 Article 62

! Commercial Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15.
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of the Commercial Code of Ukraine — the right of an enterprise to act based on a charter
or model charter; as well as, apparently, the attempt to paraphrase the provision on
equality of the state as a participant in civil relations, which has become the equality of
enterprises that can be created by the state.

The legal and technical defects in Article 62 of the Commercial Code are not
limited to duplication of concepts and inconsistencies with other articles of this codified
act. In particular, the presence of such a rudiment as "form of ownership™ in Part 3
Article 62 of the Commercial Code deserves attention.

According to Part 5 Article 62 of the Commercial Code of Ukraine, the entreprise
does not include other legal entities. Therewith, according to Article 95 of the Civil Code
of Ukraine, legal entities may have separate divisions (branches and representative
offices), but the concept of a legal entity does not make provision for the establishment
of other legal entities within the legal entity. Thus, the above provision of the
Commercial Code does not establish any features of enterprises as legal entities. Another
feature of the enterprise, based on the content of Part 1 Article 62 of the Commercial
Code, is the purpose of its creation — to meet public or personal needs. However, the
declared purpose is quite broad, as social and personal needs are an evaluative concept
that can cover any activity.

Returning to the history of the emergence of the category of enterprise in the
current legislation, it should be noted that it is a legacy of Soviet law. This term received
new life in connection with the adoption of the Law "On Enterprises in Ukraine™! in
1991, which introduced the concept of "private enterprise” into the legislation [17]. In
Soviet law, the declaration of satisfaction of social needs was fully consistent with the
prevailing ideology and features of determining the legal status of economic entities, the
owner of which, in a certain form, was was the state. At the same time, the modernisation
of "personal needs" greatly expanded the concept of enterprise, which made it impossible
to define any specific (identifying) features of the enterprise as an independent legal
structure.

The further preservation of the concept of the enterprise in the Commercial Code of
Ukraine? caused a wave of criticism in legal science. This is refers to the definition of a
private enterprise as one that is based on the property of an individual [18]; partial
coincidence of wunitary and subsidiary enterprises [17]; use of "quasi-verbal"
constructions of economic management and operational management [17]; the absence of
a clearly defined object of ownership of unitary enterprises [17], etc. Thus, the purpose of
the enterprise cannot be considered as its identifying feature. Part 1 Article 62 of the
Commercial Code of Ukraine contains another feature of the enterprise as a subject of
economic relations — the systematic implementation of production, research, trade, other
economic activities in accordance with the procedure prescribed by the Commercial
Code of Ukraine and other laws.

In the context of the above, it should be noted that the activities of the enterprise
are formulated quite broadly, because the implementation of production, research, trade,
and other economic activities in general corresponds to the implementation of

! Law of Ukraine No 887-XIlI “On Enterprises in Ukraine”. (1991, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/887-12#Text.
2 Commercial Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15.
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entrepreneurial activities for profit (it is a definition of business partnership in Article 84
of the Civil Code of Ukrainel!). Therewith, the above casuistic list of activities only
excessively complicates the definition of the enterprise. Notably, Article 3 of the
Commercial Code of Ukraine establishes that economic activity in this code means the
activity of an economic entity in the field of social production, aimed at manufacturing
and selling products, performing works or rendering services of a cost nature that has a
price value. Ignoring the legal technique of the Commercial Code of Ukraine, in which
the concept of economic activity is defined with the help of the term "business entity"
and, conversely, the qualifying feature of the business entity is the implementation of
economic activity, it can be stated that the qualifying feature of economic relations are
value nature and price certainty.

Notably, the concept of "social production” only aggravates the concept of
economic activity, because by its nature it can be an exclusively doctrinal (as opposed to
a statutory) feature of economic relations. This wording does not affect the qualification
of each particular limited liability company, state enterprise, or production cooperative as
a business entity, and its activities — as a business entity. In such circumstances, the legal
form (Article 83 of the Civil Code of Ukraine), the type of legal entity (Article 81 of the
Civil Code of Ukraine), the type of company (Articles 84, 85 of the Civil Code of
Ukraine), etc. have legal significance. It is seen that the cost nature and price certainty of
economic activity can be determined by the real qualifying features of economic activity.
At the same time, in the Commercial Code of Ukraine, the relevant definition is burdened
by additional features, which, in turn, are used fragmentarily and unsystematically (for
example, economic organisation), and some of them have no legal significance (for
example, social production as a purpose).

The artificial nature of the framework of concepts of the Commercial Code of
Ukraine is also confirmed by the analysis of such concepts as "non-commercial
management™ (Article 52 of the Commercial Code of Ukraine), which correlates with
Part 2 Article 62, according to which an enterprise can be established for non-
commercial economic activity as well. The wording "non-commercial economic activity"
appears to be a legal oxymoron. Its inclusion in the text of the Commercial Code of
Ukraine is explained by the necessity of providing economic entities with the opportunity
to carry out both commercial and non-commercial activities. The above correlates with
the thesis of a certain symmetry of the concepts "business entity” in the Commercial
Code and "person” in the Civil Code, which, at least from a legal and technical stand
point, raises fair objections. [7].

Notably, the recognition of non-commercial activity as a part of the subject of
regulation of the Commercial Code of Ukraine contradicts the above provisions
according to which economic activity is of a value nature. In the context of the above,
attention should be paid to such results of the rise of scientific and rule-making thought
as "enterprises of religious organisations” (Article 112 of the Commercial Code of
Ukraine). The economic and legal status of these organisations is justified, in particular,
by the production of products by religious organisations and the presence of the so-called
"halo” effect in the economic activities of religious organisations, which lies in

L Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15
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subconsciously greater consumer confidence in products produced and sold by religious
organisations [19].

First of all, the idea of combining the name of a particular subject of legal relations
—a religious organisation — and the concept of enterprise is considered as competing with
formal logic and common sense. An example of a similar wording could be considered a
"production cooperative legal entity", etc. Furthermore, in the context of the above, the
provisions of special legislation should also be considered. This is the Law of Ukraine
"On Freedom of Conscience and Religious Organisations"!, Article 7 of which stipulates
that religious organisations in Ukraine are established to meet the religious needs of
citizens to profess and spread the religion and act in accordance with their hierarchical
and institutional structure, elect, appoint, and replace staff in accordance with their
statutes (regulations). Religious organisations in Ukraine are religious communities,
administrations and centres, monasteries, religious fraternities, missionary societies
(missions), spiritual educational institutions, as well as associations comprising the
above-mentioned religious organisations. Religious associations are represented by their
centres (departments).

The above suggests the artificiality and illogicality of the extension of the concept
of enterprise to religious organisations. In this case, the implementation of such activities
(along with their core business, unless otherwise stipulated by law and if this activity
meets the purpose for which they were created and contributes to its achievement) does
not necessitate artificial substitution of legal form of such non-entrepreneurial legal
entities. Moreover, Article 86 of the Civil Code of Ukraine regulates the implementation
of business activities by non-profit companies and institutions.

CONCLUSIONS

One of the properties of law as a social regulator is its following the real development of
social relations not only in terms of the introduction of new institutions, but also the
timely response to the loss of relevance of specific legal models. One of the rudiments
that contradicts the formal logic and creates problems for law enforcement practice is the
concept of the enterprise as a business entity.

Analysis of the provisions of Articles 62, 55 of the Commercial Code of Ukraine
gives grounds to conclude that there are no features of the enterprise as a legal form of
the business entity, and the criterion for its separation from other economic organisations,
objectified in Part 2 Article 55, is unsuitable due to the lack of such features. The
Commercial Code of Ukraine does not have a clearly structured system of subjects
(participants) of economic relations. Provisions that determine the specific features of the
subjective composition of economic relations have numerous defects in rule-making
techniques, are contradictory and partially do not correspond to the formal logic.
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