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Kocrsaatun Bonogumuposu4 I'ycapos, Onexcanap Iroposuy Ilonos

Kadgheopa yusinvrnoeo npoyecy
Hayionanvnuil opuouunuii ynisepcumem imeni HApociasa Myopozo
Xapkie, Ykpaina

BU3HAHHSI ®AKTY HAPOKEHHSI ABO CMEPTI HA
TUMYACOBO OKYIIOBAHIN TEPUTOPII 3A [IPABUJIAMU
OKPEMOTI'O ITPOBAI’KEHHSI

Anomauia. Cmamms npucesueHa O00CHIONCEHHIO NPAKMUKU 3ACMOCYB8AHH HOBENU OKPEMO20
NPOBAOINCEHHS YUBLILHO20 CYOOHUHCMBA, 30KpeMa GUSHAHHIO (haxkmy HapoodcenHs abo cmepmi
@izuunoi ocobu Ha mumuacoeo oxynosawit mepumopii Ykpainu. Ilpoananizoeano oxpemi
HOPMAMUGHi aKmu ma 3aKOHOOAeYl 3MiHU, YXGajleHi O 3axucmy npasé i cyb 'ekmis
npasosiOHOCUH Y 36 3Ky 13 30poiiHolo aepecieio Pociiicokoi ®edepayii, 30iticHeno0 3 Memor
NOpYUIeHHsT Cy8epeHimeny ma mepumopianvHoi YiliCHOCMI HAuloi 0epacasu, Wo 88aNCAEMbCSL
akmyanvbHicmio 00panoi memamuxu Oanwoi cmammi. 3eepmacmvcs yeaza Ha MpPYOHOWL
00KA3Y8AHHA 3A3HAYEH020 PaKkmy, 0cobausocmi npoyedypu pos2isidy cnpas 6Ka3aHol Kamezopii,
Y0’ eKmHO20 CKady npoyecyaibHux nPasosiOHOCUH MA HACAIOKI8 HAOPAHHS CYOO8UM DilUeHHIM
sakonnoi cumu. Ilopsd i3 yum Kamezopisi cnpas, WO Ppo32AA0AEMbCA Y Ccmammi,
Xapaxkmepuzyemocsi  cheyugiunumu  npasunamu niocyonocmi. Memowo cmammi € ananiz
NPAKmMuKUu 3aCMOCY8AHHA HOPM YUBIIbHO2O0 NPOYECYANbHO20 Npaga npu po3eisiol  cnpas
3A3HAYeHUX Kameeopii. Y 36’A3Ky 3 yum 36epmacmvcs y6aza HA 3ACMOCY8AHHA MAK 36AHUX
Hawmibiticoxkux sunsamxis, po3podnenux y 36 3Ky 3 HeOOXiOHICMI0 HAOAHHS 00KA3i8, N08 SA3AHUX 3
ix eudauero Ha MUMYACOB0 OKYNOBAHUX mepumopiax Oepxcasu. Tomy memoou, wo
BUKOPUCMOBYBANIUCL OISl OOCASHEHHS Memu Cmammi, 3YMOGIeHI HeOOXIOHICMI HAYKO8020
NI3HAHHA A6UWY, WO ONUCYIOMbCA 8 Hill. Biomak, npu nideomosexku cmammi 8UKOpUCmo8y8ascs
NOPIBHANLHO-NPABOSULL MEMOO NPABOBO2O Pe2yNIO8aHH s, AKUU NOJAAE 8 NOPIGHANbHOMY aHANI3]
He2amusHUX HACHIOKI8 COYIANbHO-NPABOGUX A6UW, NO8 SA3aHUX [3 30POUHON azpecielo npomu
Ykpainu ma inmwux Oepocas, 3oxpema Pecnyonixu Kinp. [epmenesmuune maymauenus
3aCcmoco8y8anocy 0 NPeOCmAasieHHs. RPABOGUX HOPM THUUX 0epHCas. 3acmoco8y8ascs maKodic
AHAIMUKO-CUHMeMuyHUll  nioxio, wo nepedbayae auaniz i cuHmes, 30Kpema CUHME3
napamempuunui. Bin nonseae 6 o0rpynmyeanni neooxionocmi 1 00CMAmMHOCMI CYKYRHOCHI
noxasuukie. Pesyiomamu ma pekomeHOayii asmopa nois2arwms y npono3uyisx 3aKk0H00a84020o
3aKpIinienHs ocobausocmell po3eisioy YUBLILHUX CHPA8 CYOaAMU, NO8 SA3AHUX 3 3aXUCMOM
NpasoGiOHOCUH, WO SUHUKIU (ICHYIOMb) HA MUMYACOB0-OKYNOBAHIL mepumopii Ykpainu, ma
800CKOHAIEHHA OOKA3Y8AHHA MUX YU [HUUX NPABOBIOHOCUH.

Kurouosi cioBa: okpeme npoBakeHHs, 30poiiHa arpecist Pociiicekoi dexnepauii, miacyaHicTs,
JIOKa3yBaHHS, IPOLELypa PO3MIISAY CIIPABH.
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Abstract. This study investigates the practice of application of the special civil proceedings, in
particular the recognition of the fact of birth or death of an individual in the temporarily
occupied territory of Ukraine. The study analyses certain regulations and legislative changes
adopted to protect the rights and subjects of legal relations in connection with the armed
aggression of the Russian Federation, committed to violate the sovereignty and territorial
integrity of Ukraine, which is considered relevant to this subject. Attention is drawn to the
difficulties of proving this fact, the specific features of the procedure for consideration of cases of
this category, the subjective composition of procedural legal relations and the consequences of
the entry into force of a court decision. In addition, the category of cases considered in the study
is described by specific rules of jurisdiction. The purpose of the study is to analyse the practice of
applying the rules of civil procedural law in cases of the specified categories. In this regard,
attention is drawn to the application of the so-called Namibian Exception, developed in
connection with the need to provide evidence related to their issuance in the temporarily
occupied territories of the state. Therefore, the methods used to achieve the purpose of the study
are conditioned by the need for scientific cognition of the described phenomena. Therefore, in
preparing the study, a comparative legal method of legal regulation was used, which lies in a
comparative analysis of the negative consequences of social and legal phenomena associated
with armed aggression against Ukraine and other states, including the Republic of Cyprus.
Hermeneutic interpretation was used to represent the legal provisions of other states. An
analytical-synthetic approach was also used, which involves analysis and synthesis, in particular
parametric synthesis. It lies in substantiation of necessity and sufficiency of set of indicators. The
results and recommendations of the author include proposals for legislative consolidation of the
specific features of consideration of civil cases by courts related to the protection of legal
relations that have arisen (exist) in the temporarily occupied territory of Ukraine, and for
improvement of the proof of certain legal relations.

Keywords: special proceedings, armed aggression of the Russian Federation, jurisdiction,
evidence, proceedings.

INTRODUCTION

On February 20, 2020, the seventh year of the armed aggression of the Russian
Federation against Ukraine began. During this period, Ukraine faced violent challenges
caused by the indicated criminal acts of the neighbouring state. First of all, these are
significant human losses, broken destinies, the need to provide material support to repel
the armed aggression of the Russian Federation and overcome its consequences, etc.
Therewith, Ukraine was faced with the need to regulate a number of legal relations
concerning the legal regulation of this aggression, ensuring the rights and freedoms of
citizens living in its temporarily occupied territories, as well as adopting regulations to
ensure the rights and freedoms of internally displaced persons [1-5].
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The author has previously published one of the studies on this subject [6]. However,
due to the need for scientific development of this area of study, it is considered necessary
to approach the analysis of this issue more carefully and thoroughly. Thus, the previously
published studies left out the characteristics of the means of proof and the procedure for
proving the facts of birth or death in the temporarily occupied territories of Ukraine, the
specifics of notification of the time and place of consideration of the case of persons
interested in the resolution of the case, as well as evidence of the need to record some
personal data in court decisions. Therewith, the objective and subjective limits of acts of
justice in the specified categories of cases of separate proceedings require in-depth study.
These circumstances, among others, necessitate the return to the scientific study of the
specific features of civil cases on the establishment through judicial procedures of the facts
of birth or death in the temporarily occupied territories of Ukraine.

At the same time, one cannot ignore the need to legally record certain facts that have
legal significance and take place in the temporarily occupied territories of Ukraine as an
integral part of the territory of the state covered by the Constitution and laws of Ukraine.
Thus, according to Part 3 of Article 5 of the Law of Ukraine No. 1207-V1I "On Ensuring the
Rights and Freedoms of Citizens and the Legal Regime in the Temporarily Occupied
Territory of Ukraine" of April 15, 2014, the Russian Federation as the occupying power is
responsible for violating the rights and freedoms of a person and citizen defined by the
Constitution and laws of Ukraine in accordance with the provisions and principles of
international law. According to Article 2 of the Law of Ukraine "On the Features of National
Policy to Ensure the State Sovereignty of Ukraine in the Temporarily Occupied Territories in
Donetsk and Luhansk Oblasts"?, the legal status of the temporarily occupied territories in the
Autonomous Republic of Crimea and Sevastopol, Donetsk and Luhansk Oblasts along with
the legal regime in these territories, are determined by the specified regulation, the Law of
Ukraine "On Ensuring the Rights and Freedoms of Citizens in the Temporarily Occupied
Territory of Ukraine", other laws and international treaties approved by the Verkhovna Rada
of Ukraine, principles and provisions of international law.

The annexation of the territory of a sovereign state by a neighbouring state as a result
of an alleged violation of the rights of a group of the population ethnically close to the titular
nation of the aggressor state is not new in world history. For example, on July 20, 1974, as a
result of Turkish military aggression against the Republic of Cyprus due to alleged violations
of the rights of Turkish Cypriots, about 40% of the territory of a sovereign island state was
annexed. 40 years later, on February 20, 2014, the Russian Federation began its armed
aggression against Ukraine as a result of the alleged protection of the Russian-speaking
population in the territories of the Autonomous Republic of Crimea, Sevastopol, Donetsk,
and Luhansk Oblasts. The negative consequences of the armed aggression of the 20th and
21st centuries have not gone unnoticed by the international democratic community. In

!Law of Ukraine No 1207-VII “On ensuring the rights and freedoms of citizens and the legal regime in the
temporarily occupied territory of Ukraine”. (2014, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/1207-18#Text

2Law of Ukraine No 2268-VIII “On the features of national policy to ensure the state sovereignty of
ukraine in the temporarily occupied territories in Donetsk and Luhansk Oblasts”. (2018, January).
Retrieved from https://zakon.rada.gov.ua/laws/show/2268-19#Text

3Law of Ukraine No 1207-VII “On ensuring the rights and freedoms of citizens and the legal regime in the
temporarily occupied territory of Ukraine”, op. cit.
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addition, the European Court of Human Rights (hereinafter referred to as "the ECHR")
provided a legal assessment of the consequences of aggressive actions of neighbouring
states in a number of its decisions. Examples include Loizida v. Turkey, Eugenia
Michelidou, Michael Timvios and Dimeids v. Turkey, Cyprus v. Turkey [7-11], etc.
Along with violating the rights of the population of sovereign states, the aggressor state
maintains separatist sentiment in the occupied territories during military intervention.
During the Moldovan conflict of 1991-1992, as stated in the Grand Chamber's decision in
Ilashku and Others v. Moldova and Russia, the forces of the former 14th Army, which
was first a formation under Soviet rule, then the CIS and later the Russian Federation),
stationed in Transnistria, participated in operations on the side of the separatist forces of
Transnistria. Many weapons from the 14th Army were voluntarily handed over to the
separatists, who also had the opportunity to seize other weapons, which was not opposed
by the Russian military. In addition, throughout the period of these clashes between the
Moldovan authorities and the Transnistrian separatists, Russian leaders supported the
separatist government with their political declarations” [12].

1. MATERIALS AND METHODS

The materials used in the preparation of the study include both regulatory and scientific
framework. Therewith, it was considered possible to investigate the specific features of
the application of legal provisions in the consideration of cases by both national courts
and an international judicial institution whose jurisdiction is recognised by Ukraine. The
use of foreign and regulatory sources in the study of the subject of this study will shed
light on the practice of legal regulation of similar legal relations in the legislation of
another state, faced with similar problems, the need to solve which is currently relevant
in Ukraine [13]. At the same time, it is quite interesting to describe the modern
legislation of the Republic of Cyprus, which operates in this country after the republic's
independence from Great Britain and after the end of the active phase of Turkish
aggression [14]. The methods of scientific cognition used in this study are materialised in
the elements of the legal regulation mechanism of those relations where a particular
method manifests itself. This conclusion is based on the position of a fundamental study
of the specific features of the method of legal regulation of civil procedural legal
relations. In this method, in addition to the above, as V.V. Komarov points out, the
elements of the legal regulation mechanism, in which the method of the above legal
relations is manifested, include both the specific nature of legal relations and legal facts,
along with rights, obligations, and sanctions [15].

Apart from the above features of the method of legal regulation of civil procedural
legal relations, the preparation of this study would not be possible without the use of one
of the modern sources, where O.G. Danilyan and O.P. Dzoban published advice on the
proper organisation of scientific research, along with the application of their adequate
methodology. The use of their research allowed, in the context of this study, to answer
the questions of scientists regarding the need to guide the researcher in the use of
epistemological concepts, which, at times, contradict each other. The application of the
methods of scientific cognition took place primarily in view of phenomenological
principles, existentialism, and particularism. A special place was occupied by the use of
the method of socio-legal experiment as a method of studying socio-legal phenomena
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and processes, which is carried out by observing changes in the subject under the
influence of those factors that control and guide their development [16]. In this aspect it
is also necessary to note the attempts of active use of a comparative legal method. The
need for its use in the preparation of this study was conditioned by the existence of
phenomena that constitute the subject matter of the study, in other countries and
internationally.

The need for a comparative legal study of the legislation of different states, the
territorial integrity of which was compromised by the armed aggression of another state,
led to the use of comparative legal method of legal regulation. In this regard, the
interpretation of the provisions of law of the states affected by aggression was combined
with the use of hermeneutic interpretation of the idea of foreign legal provisions.
Analysis and synthesis led to the presence of an analytical-synthetic approach to solving
issues related to achieving the purpose of the scientific study. The historical legal method
of scientific cognition helped investigate the historical origins of certain phenomena, in
particular the "Namibian exception™. The methods of scientific cognition used allowed to
provide knowledge about the studied objects. The process of their cognition is
conditioned, among other things, using historical preconditions for the need to introduce
courts of international jurisdiction over the leaders of armed aggression of the last
century (Nuremberg, The Hague).

2. RESULTS AND DISCUSSION

Legal relations, in particular those governed by branches of civil law, require constant
updating due to the need for legal regulation of social relations that arise at different
times. For some time after the emergence, these legal relations remain unregulated by
law. For example, this refers to the legal regulation of surrogacy and related legal
relations, e-commerce, artificial intelligence, etc. Therewith, along with these positive
changes in social life, civil science and legislation need to be updated due to the specific
features of regulation and resolution of legal relations caused by the armed aggression of
the Russian Federation, the activities of illegal groups in Donetsk and Luhansk Oblasts
and the impossibility of implementing national legislation in the temporarily occupied
territories of Ukraine.

The impossibility of actual exercise of power by public authorities and local
governments in these territories of Ukraine necessitates the implementation of legally
significant actions and the establishment of legal facts on which depends the emergence,
change, or termination of personal or property rights of individuals by public authorities
(in particular, judicial) outside the temporarily occupied territories of Ukraine. Such a
need is required by the statutory rule that any bodies, officers, and officials, as well as
their activities, are considered illegal if such bodies or persons are established, elected, or
appointed in a manner that is not stipulated by national legislation. Any act (decision,
document) issued by these bodies (persons) is invalid and does not create legal
consequences. Thus, the establishment of legal facts of birth or death of an individual in
the temporarily occupied territories by illegal (within the meaning of Article 9 of the
Law of Ukraine "On Ensuring the Rights and Freedoms of Citizens and the Legal
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Regime in the Temporarily Occupied Territory of Ukraine"!) bodies and their officials
entails, on the one hand, the legal consequences for the legitimate legal relationship that
is associated with it. The provision of the events of the birth or death of a person in the
temporarily occupied territories of Ukraine with the opportunity to obtain legitimate legal
confirmation was reflected in the provisions of the Civil Procedural Code of Ukraine?,
while the provisions of civil substantive law have not undergone additions in connection
with the social relations of this branch, taking into account the specifics of establishing
and legal registration of facts of birth or death of individuals in the temporarily occupied
territory of Ukraine.

It is quite logical for the legislator to assign this category of civil cases to special
civil proceedings. In this regard, V.V. Komarov fairly pointed out that in all periods of
codification of civil procedural law the catalogue of cases of separate proceedings was
different. The legislator only determined their list. Such a technical and legal method of
assigning certain cases to the sphere of civil jurisdiction has not found a proper scientific
interpretation, and the analysis of the composition of cases of separate proceedings
indicated their obvious heterogeneity [17].

The provision of civil procedural legislation, which stipulates the establishment of
facts of birth or death in the temporarily occupied territories of Ukraine, is located in
Chapter 6 of Section IV of the Civil Procedural Code of Ukraine®, which contains the
procedure for civil courts to establish facts of legal significance in general. Despite the
lack of statutory consolidation of the fact of birth or death of a person in the temporarily
occupied territory of Ukraine in Part 1 of Article 315 of the Civil Procedural Code of
Ukraine, the possibility of considering cases of this category follows from the content of
Part 2 of Article 315 of the Civil Procedural Code of Ukraine. In accordance with this
provision, other facts may be established in court, on which the emergence, change, or
termination of personal or property rights of an individual depends, unless otherwise
specified by law. Article 317 of the Civil Procedural Code of Ukraine* establishes the
procedural features of the proceedings in cases of establishing the following facts: 1)
birth in the temporarily occupied territories of Ukraine; 2) death of a person in the
specified territories. Based on this, the purpose of this study is to investigate the features
of consideration of civil cases of the specified categories. Parents, relatives, their
representatives, or other legal representatives of the child are the subjects of appeals to
the court to establish the fact of birth in the temporarily occupied territories. An
application for establishing the fact of death of a person in the above-mentioned territory
of Ukraine may be filed by the relatives of the deceased or their representatives.

The jurisdiction of the subject matter of both categories of these cases is not clearly
defined and does not apply to any of the types of jurisdiction recognised in the legal
literature [18]. Article 317 of the Civil Procedural Code of Ukraine enshrines the
possibility for applicants to apply to any court outside the temporarily occupied

!Law of Ukraine No 1207-VII “On ensuring the rights and freedoms of citizens and the legal regime in the
temporarily occupied territory of Ukraine”. (2014, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/1207-18#Text

2 Civil Procedural Code of Ukraine. (2004, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/1618-15#Text

3Ibidem, 2004.

# Ibidem, 2004.
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territories, regardless of the applicant's place of residence. This approach of the
legislator appears logical based on the following. Establishing these facts and giving
them the proper legitimate legal status necessitates the recognition of the legal
consequences of such facts. Proceeding from this, the granting of the right to apply to
the court with statements on establishing the facts of the birth or death of a person in
the temporarily occupied territories of Ukraine to any court of civil jurisdiction,
regardless of the applicant's place of residence, contributes to ensuring the individual's
right to access to justice in the most approximate or for other reasons convenient location
of the court in terms of the convenience of ensuring attendance, providing factual material,
etc. The analysis of court decisions on the indicated categories of civil cases, according to
the Unified State Register of Court Decisions, suggests that there is a fairly considerable
number of decisions of the courts of first instance in such cases (55,523 decisions) in the
period from the moment of consolidation of the legislative ability to establish such facts by
the judicial authorities throughout the territory of Ukraine [19].

Part 2 of Article 317 of the Civil Procedural Code of Ukraine stipulates the
urgency of consideration of cases of these categories from the date of receipt of the
application to the court. This specific feature of the trial does not necessitate prior and
proper notification of the parties to the time and place of the trial, which takes place in
civil cases involving the need to summon to court persons residing in the temporarily
occupied territory. The armed aggression of the Russian Federation against Ukraine has
made changes in the specific features of the courts' actions regarding the proper
informing of the subjects of civil procedural legal relations about the time and place of
consideration of the case. The lack of postal communication with the temporarily
occupied territories makes, unfortunately, impossible the conventional notice of the
participants in the case living in the specified territory by sending summons. Given this
circumstance, the procedure for summoning to court and notification of the court
decision stipulated in Article 12-1 of the Law of Ukraine "On Ensuring the Rights and
Freedoms of Citizens and the Legal Regime in the Temporarily Occupied Territory of
Ukraine™!. Specific features of these procedural actions lie in their implementation
through announcements on the official website of the judiciary of Ukraine with reference
to the website address of the relevant judicial act in the Unified State Register of
Judgments. The latter must be posted no later than twenty days prior to the date of the
hearing. At the same time, it should be recognised that not all subjects of civil procedural
legal relations living on the territory of Ukraine have sufficient experience in the use of
electronic resources. This circumstance sometimes leads to the fact that individuals do
not receive information about the summons to court. However, the judiciary, based on
the regulations of the above content, place ads on the official website of the judiciary of
the state in compliance with the terms of such placement, which is considered
appropriate notification of the parties about the time and place of the trial [20].

The difficulty of proof in this category of cases lies in the possible consideration by
the court of documents issued by bodies (persons) operating in the temporarily occupied
territories. The above reference to Article 9 of the Law of Ukraine "On Ensuring the
Rights and Freedoms of Citizens and the Legal Regime in the Temporarily Occupied

1L aw of Ukraine No 1207-VII “On ensuring the rights and freedoms of citizens and the legal regime in the

temporarily occupied territory of  Ukraine”. (2014, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/1207-18#Text
°
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Territory of Ukraine™ indicates the absence of any legal force in the content of documents
issued by illegitimate officials and bodies. This position is sometimes taken by the
judiciary, but the conclusions of local courts are corrected by the courts of appeal, which
decide to grant applications to establish the facts of birth or death in the temporarily
occupied territories®. As appropriate and admissible evidence, the court, as an exception,
taking into account the key importance of establishing the fact of a person's birth for the
exercise of the applicant's rights, considers the medical birth certificate, medical
documents issued by institutions operating in the temporarily occupied territory of
Ukraine, where the authorities of Ukraine temporarily do not exercise their powers,
namely the information contained in the specified documents and confirmed in the
aggregate and interrelation with other evidence in the case. However, Part 3 of Article 2
of the Law of Ukraine "On Features of National Policy to Ensure State Sovereignty of
Ukraine in the Temporarily Occupied Territories in Donetsk and Luhansk Oblasts"?
stipulates the illegality of the activities of the armed formations of the Russian Federation
and the occupation administration in the Donetsk and Luhansk Oblasts since it
contradicts the international law provisions. As a result, any act issued in connection with
the activities of such entities is rendered invalid and does not create any consequences.
Exceptions are documents confirming the facts of birth or death in the temporarily
occupied territories in Donetsk and Luhansk Oblasts, provided they are attached to the
application for state registration of birth of an individual and the application for state
registration of the death of a person.

The possibility of giving legal force to documents of illegitimate occupation
authorities is quite problematic. In this regard, the world experience knows the so-called
"Namibian exception”, the rules of which are applied in Ukrainian judicial practice. In one
of the rulings, the Supreme Court pointed to the defendant's objection that the court could
not consider the evidence issued in the temporarily occupied territory that the courts of first
and appellate instance had reasonably reached the following conclusion. The legal relations
that were the subject of judicial review by the judicial authorities of Ukraine were subject
to the so-called "Namibian exception” of the International Court of Justice. This means that
documents issued by the occupying power must be recognised if their non-recognition will
lead to serious violations or restrictions on the rights of citizens. The fact is that in 1971 the
UN International Court of Justice in its document "Legal Implications for States on the
Continuing Presence of South Africa in Namibia" stated that UN member states must
recognise the illegal and invalid continued presence of South Africa in Namibia, but "at the
same time, official actions taken by the Government of South Africa on behalf of or against
Namibia after the termination of the mandate are illegal and invalid, such activities cannot
be applied to actions such as birth, death and marriage registration”.

The ECHR also disclosed this principle in its practice (for example, Loizidou v.
Turkey, 18 December 1996, para. 45), Cyprus v. Turkey (10 May 2001), Moser v.
Republic of Moldova and Russia” (February 23, 2016). Judges of the said international
judicial institution consider that the obligation to ignore and disregard the actions of

'Resolution of the Donetsk Court of Appeal (2020, March). Retrieved from
http://www.reyestr.court.gov.ua/Review/88539634.

2Law of Ukraine No 2268-VIII “On the features of national policy to ensure the state sovereignty of
Ukraine in the temporarily occupied territories in Donetsk and Luhansk Oblasts”. (2018, January).
Retrieved from https://zakon.rada.gov.ua/laws/show/2268-19#Text
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existing de facto institutions and bodies [of the occupying power] is far from absolute.
For people living in such an area, life goes on. And it needs to be made more tolerable
and protected by the de facto authorities, including their courts. Only in the interests of
the inhabitants of the said territory, the actions of the said authority, which are relevant to
the above, cannot be ignored by third countries or international organisations, in
particular by courts, including the ECHR. Otherwise, to solve such a problem would be
to deprive people living in the occupied territories of all rights whenever such rights are
discussed in an international context. This meant depriving them of even the minimum
level of rights they had. Therewith, the recognition of acts of the occupation power in a
limited context in exceptional cases when protecting the rights of residents of the
occupied territories in no way legitimises such power?.

It is considered appropriate to address the absence of an obligatory requirement in
the provisions of civil procedural law (Article 317 of the Civil Procedural Code of
Ukraine?) to specify in the content of the court decision on establishing the fact of
death in the temporarily occupied territories the data on the date and death of a person,
the fact of which the applicant requires to establish. On the other hand, part 3 of this
provision stipulates the obligatory indication of data on the date and place of birth of a
person and information about this person's parents. The specific features of the
proceedings to establish the facts of birth or death of a person in the temporarily occupied
territories include the obligation to immediately enforce the court decision. In this regard, an
appeal against an act of justice does not suspend the execution of a court decision.

The court decision on the specified categories of civil cases constitutes the basis
for the state registration of birth or death of an individual on a place of acceptance of
the act of justice. Based on this, it appears that the establishment of a court decision
does not entail automatic state registration of these facts. The opposite situation is
observed in the dissolution of marital relations in court. In this situation, in the case of
divorce by a court, the marital relationship is terminated on the day of entry into force
of the court decision on divorce, and not after its state registration.

CONCLUSIONS

The information stated in this study does not exhaust the problems of applying civil
procedural legislation regarding legal relations that arose in the temporarily occupied
territory of Ukraine with the participation in the civil process of its citizens who live in
this territory. Consideration of civil cases related to inheritance of property and
acceptance of inheritance in the above territories requires special attention, with the
specific features of appellate and cassation challenging court decisions. Outside of civil
proceedings, it is also worth investigating the specifics of resolving disputes related to
social payments to residents of the temporarily occupied territories, with the execution of
court decisions, the issue of the legitimacy of letters rogatory to illegal bodies operating
in the occupied territories (there is a precedent), etc.

The authors of the study does not aspire to obtain the final solution to the issues
highlighted in this study. Therewith, the problems of applying the national civil

! Resolution of the Supreme Court of October 22, 2018. Retrieved from
http://www.reyestr.court.gov.ua/Review/77310529.
2 Civil Procedural Code of Ukraine. (2004, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/1618-15#Text
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procedural legislation in the context of ensuring the rights and freedoms of subjects of
legal relations associated with the armed aggression of the Russian Federation should be
given more attention in the pages of legal literature.

REFERENCES

[1]

[2]

[3]

[4]

[5]

[6]

[7]
[8]
[9]
[10]
[11]
[12]
[13]

[14]

Chornous, Y., Volkova, N., Zghama, A., Tsal-Tsalko, Y., & Tsybulska, O. (2019).
Res judicata in civil, economic and criminal proceedings in Ukraine. Journal of
Advanced Research in Law and Economics, 10(3), 753-761.

Bobryk, V.l., Makhinchuk, V.M., Chernenko, O.A., & Reznik, H.O. (2020). The
concept and attributes of justice in civil cases under the procedural law of
Ukraine. Asia Life Sciences, 1, 113-131.

Korolenko, V.M., Kryvosheina, L.V., Levkivskiy, B.K., Marchenko, S.I., &
Otradnova, O.0. (2020). Oral hearing of a civil case in the context of the right to a
fair trial. Asia Life Sciences, Suppl 22(1), 95-112.

Berestova, I., Khotynska-Nor, O., Prytyka, Y., Biryukova, A., & Lytvyn, 1. (2020).
Preliminary requests of the courts on the constitutionality of the rule of law as an
element of relationship between civil and constitutional processes. Journal of
Legal, Ethical and Regulatory Issues, 23(3), 1-10.

Lapkin, A., Maryniv, V., Yevtieieva, D., Stolitnii, A., & Borovyk, A. (2019).
Compensation for damage caused by offences as the way of protection of victims'
rights (on the example of Ukraine): The economic and legal aspects. Journal of
Legal, Ethical and Regulatory Issues, 22(3), 10.

Gusarov, K.V. (2020). Peculiarities of proceedings in cases of establishing the fact of
birth or death in the temporarily occupied territory of Ukraine. Civil law of Ukraine:
new challenges and prospects for development: Proceedings of the XVIII International
Scientific and Practical Conference dedicated 98th Anniversary of the birth of Doctor
of Legal Sciencess, Prof., Corresponding Member of Academy of Sciences of the
UkrSSR V.P. Maslov (February 28, 2020) (pp. 22-27). Kharkiv: Pravo.

The case of Loisidu V. Turkey. Retrieved from
https://supreme.court.gov.ua/userfiles/media/Loizidu_vs_Tyrkey.pdf.

Case of Eugenia Michelidou, Michael Timvios and Dimaids v. Turkey. Retrieved
from https://zakon.rada.gov.ua/go/980_201.

Judgment in the case of Cyprus v. Turkey. Communiqué of the Registrar of the
Court. Retrieved from http://eurocourt.in.ua/Article.asp?Aldx=381.

Picht, P.G., & Studen, G. (2018). Civil Law. In: Thommen, M. Introduction to
Swiss Law. Berlin: Carl Grossmann Verlag.

Raff, M. (2015). The importance of reforming civil law in formerly socialist legal
systems. International Comparative Jurisprudence, 1(1), 24-32.

Judgment of the Grand Chamber in the case of llashka and Others v. Moldova and
Russia. Retrieved from https://zakon.rada.gov.ua/laws/show/980 344.

Christou, M. (2014). Cyprus and the Politics of Memory. The Cyprus Review,
26(1), 249-252.

CotinunyonA, N.E. (2017). Baoikn Kizpioxn NouoOegioo (39 kwoikomoinuéva
vouobetiuoato 6Awv tv kiadwv tov dikoiov. Kompog: INavemommuo Kinpov —
Nopukn Biiiodnim.

170



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 4, 2020

[15] Komarov, V.V. (1980). Method of legal regulation of civil procedural relations
(Candidate dissertation, F.E. Dzerzhinsky Law Institute of Kharkov, Kharkov,
Ukraine).

[16] Danilyan, O.G., & Dzoban, O.P. (2017). Organization and methodology of
scientific research. Kharkiv: Pravo.

[17] Komarov, V.V, Svitlychna, G.O., & Udaltsova, 1.V. (2011). Separate proceedings.
Kharkiv: Pravo.

[18] Komarov, V.V., Bigun, V.A., & Barankova, V.V. (2011). Course of civil process.
Kharkiv: Pravo.

[19] Unified  State  Register ~of  Court Decisions. Retrieved  from
http://www.reyestr.court.gov.ua/.

[20] Announcement of a summons to court. Retrieved from
https://court.gov.ua/sud0590/gromadyanam//gontarenkovv_gontarenkoio_gontaren
ko ov 3686 1.

Konstantyn V. Gusarov

Doctor of Legal Sciences, Professor

Head of Department of Civil Procedure
Yaroslav Mudryi National Law University
61024, 77 Pushkinska Str., Kharkiv, Ukraine

Oleksandr I. Popov

Candidate of Legal Sciences (PhD)

Associate Professor of the Department of Civil Procedure
Yaroslav Mudryi National Law University

61024, 77 Pushkinska Str., Kharkiv, Ukraine

Suggested Citation: Gusarov, K.V., & Popov, 0.1, (2020). Recognition of the fact of
birth or death in the temporarily occupied territory under the rules of special proceedings.
Journal of the National Academy of Legal Sciences of Ukraine, 27(4), 161-171.

Submitted: 18/06/2020
Revised: 09/10/2020
Accepted: 10/12/2020

171



