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Braug mixknapoano-npasoBux akTiB
Ha 3MICT 3A0YHHIB NPOTH MPABOCYAAA

MHUXAMAO BAAEPIHOBUY LIEIMITHKO
KaH/UAT IOPUANYHUX HAYK, CTAPIIMA HAYKOBHUH CIIBPOGITHUK, JJOKTOPAHT
HAI susyenns npo6aem 3rouunnocTi imeni akazgemika B. B. Cramuca HATTpH Yxpaiuu

m. Xapkis, Ykpaina

AHoTauis: BuB4eHHS 3I0YMHIB IPOTH MPABOCYIAS MA€ BAXKINUBY POJIb JUISI CYCHUIBCTBA.
Tomy aBTOpOM OyI10 BUBYEHO POJIb MIXKHAPOAHO-MPABOBUX aKTiB Ha CYyTHICTH 3JI0YMHIB IIPOTH
MpaBoOCYI/sl. ABTOP BKa3y€e Ha HasIBHICTh arpeCHUBHUX il TIPOTH YKpaiHU B KOHTEKCTI aHEKCIi
1 moganbIoi okymarii ABroroMHOi PecryOmixu Kpum, a Takox gactur JloHenskoi i JIyrancekoi
obmacreil. Y 3B’SI3Ky 3 MM PO3IISAAETHCS HEOOXIMHICTh parndikanii Ykpainoto Pumcbkoro
cTaryTy MiXKHapoJHOTO KpUMiHAJIBHOTO cyny. Ha mymky aBTopa, parudikaris mboro Mi>kHa-
POZIHO-TIPABOBOTO aKTa MPHUBE/IE 0 HEOOX1THOCTI KpUMIHAIBHO-TIPaBOBOT 0XOpoHN MixkHapoI-
HOTO KPUMIH&JIBHOTO CYIy HUISIXOM BKJIIOUEHHS B 3JI0YMHU IPOTH TPABOCYJISI OKPEMHX CYC-
MJTFHO HEOE3MEeYHNX MisiHb, IO MOCATAIOTh HA HOTO MisTbHICTE. OKpeMy yBary MpHIiICHO
BakJaMBOCTI parudikanii Konsenuii Pagu €Bponu mono 3axucty mnpas JIIOIUHHA 1 OCHOBOIIO-
noxHUX cBobox (1950). ATop BKasye, mio ii patudikaris mpu3Bena 10 TOro, Mo YkpaiHa BH-
3Haja pilleHHs (MPaKTHKY) €BpONEHChKOro Cyday 3 MpaB JIIOAWHU JDKEPETIoM mpasa. Takuid
IAX11 T03BOJISIE PO3MIMPEHO TIIyMAYMTH OKPEMi 03HAKH 3JI0YMHIB TIPOTH HPABOCY/IS.

Knrouoei cnosa: Puvcekuii ctatyT MiXKHApOIHOTO KPUMIHAIBHOTO CYY, TpakTHKa €B-
POIEHCHKOTo Cyy 3 IpaB JIIOIWHH, CY/10Ba IHCTUTYLs, FOPUCIUKILIS, KPUMiHAJIbHE ITPaBO-
MIOPYIICHHS.

Bausinue me:kaynapoaHo-npaBoBbIX aKTOB
Ha COoep:KaHHe NMPECTYNAEHUH IIPOTUB MPABOCYAUs

MHUXAHUA BAAEPBEBHWY HIEINTUTBKO
KaHJZHuZaT IPpUHAUYECKHUX HayK, CTapI_LII/Iﬁ Hay‘ﬂ{blﬁ COTPYAHHUK, JOKTOPAHT
HI/H/I H3y4YeHUs Hp06]\eM IPECTYITHOCTH HMEHH aKaZleMHKa B B CTaLmea HAan praI/IHbI

r. XapbKoB, YkpauHa

AHHoTanmsi: M3yueHue npecTyieHni MPOTHB PABOCY/INS KIMEET BAYKHYIO POJIb JIJIs 0011ie-
ctBa. [ToaTOMY aBTOPOM OBLIO M3YYEHO POJIb MEXKITyHAPOIAHO-IIPABOBEIX aKTOB Ha CYIIHOCTHh
MIPECTYIUIEHUH NMPOTUB MpaBoCyausl. ABTOp yKa3blBaeT Ha HAJIMUME arpecCUBHBIX ACHCTBUI
MIPOTHB YKpPAWHBI B KOHTEKCTE aHHEKCHU 1 MTOCIIEAYTOIIei OKKymaruyu ABTOHOMHOH Pecmy6mm-
ku Kpbim, a Takoke yacreit Jlonenkoii u Jlyranckoit obnacreit. B cBsi3u ¢ 3TUM paccMaTpuBact-
Cs1 HEOOXOIMMOCTh paTh(UKAIK YKpanHoit PuMckoro ctaryta MexayHapOoIHOTO yTOJIOBHOTO
cyna. Paruduxanmst JTaHHOTO MEKIyHAPOTHO-TIPABOBOTO aKTa MPHUBEAET K HEOOXOIUMOCTH

®
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YTOJIOBHO-TIPABOBOH OXpaHbl MeKIyHapOAHOTO YTOJIOBHOTO Cy/a ITyTEM BKJIIOYEHHUS B IIpe-
CTYTIJICHUS! TPOTUB TPABOCYIMS OT/IEIBHBIX O0IIIECTBEHHO-OITACHBIX JESTHUH, TOCSTAIOIINX Ha
ero nesirensHoCTh. Oco00e BHUMaHME yaeneHo BaxHocTH patndukannu Konseniun Cosera
EBpoms! 0 3amuTe mpaB denoBeKa U OCHOBHBIX cB000s (1950). ABTOp yKa3bIBaeT, 4To ee paTH-
(uKaIyst IpuBeNa K ToMy, 4To YKpanHa Ipu3Haja pemenne (pakTuky) EBpomneiickoro cyna no
IIpaBaM YeJIOBEKa HCTOUHUKOM IpaBa. Takoi OaXo/] TO3BOJISIET PAacPOCTPAHUTENIBHO TOIKOBATh
OT/IEJIbHBIE MTPU3HAKK MPECTYIICHUH IPOTUB MTPABOCYANSI.

Knioueswie cnosa: Pumckuii ycraB Mex1lyHapoJHOrO YroJaOBHOIO cyda, npakTuka EBpo-
MIEHCKOTO Cyaa 1o MpaBaM YeJIoBeKa, CyleOHasi OpraHu3anus, IOPUCIUKINS, YTOIOBHOE Ipe-
CTyIIJICHHE.

International Legal Acts’ Impact on the Content
of Crimes Against Justice

MYKHAYLO V. SHEPITKO
Candidate of Juridical Sciences, Senior Researcher, Doctoral Candidate,
Research Institute of Crime Problems, Academician V. V. Stachys NALS of Ukraine
Kharkiv, Ukraine

Abstract: The article is devoted to the analysis of the impact of international legal acts on the
content of crimes against justice. The author points out the existence of aggressive actions against
Ukraine in the context of annexion and next occupation of the Autonomous Republic of Crimea,
as well as parts of the Donetsk and Lugansk regions. Because of this, it was noticed necessary to
ratify by Ukraine the Rome Statute of the International Criminal Court. Ratification of this inter-
national legal act will lead to the need for criminal-legal protection of the International Criminal
Court by including in the crimes against justice some acts encroaching on its activities. Special
attention was paid to the importance of ratification of the Council of Europe Convention on Human
Rights and Fundamental Freedoms (1950) by Ukraine. The author points out that its ratification
led to Ukraine recognizing the decisions of the European Court of Human Rights as a source of
law. This approach allows to “broadly” interpreting signs of some crimes against justice.

Key words: Rome Statute of the International Criminal Court, the practice of the European
Court of Human Rights, the judiciary, jurisdiction, criminal offense.

BCTyl'[ TaTOM TaKoi lIiSUH:HOCTi MOXXHa BBaXaTu

BrummB MixkHapOAHO-TIPAaBOBUX aKTiB
Ha 3MICT 3JI0YHHIB TMPOTH MPABOCYIIS
3poctae [1]. Takuii migxix 3yMOBIIOETHCS
HasBHICTIO arpecii mpotu YKpainu Ha Te-
putopii ABroHOMHOI Pecmy6miku Kpuwm,
Honenpkoi Ta Jlyrancekoi obnacteit. 3 me-
TOIO 3aXHCTy cebe Bia Takoi MisUTbHOCTI
VYkpaiHa akTHBi3yBasia TisNIBHICTH MiXK-
HapOJHUX CYJAOBHX IHCTUTYLIH. Pe3ynb-

Bunanns 3Bity Kannensipii [Ipokypopa
MixHapogHOTO KPUMIHAJIBHOTO CYdy
mroA0 moxii Ha Marigani HesanexxHocTi,
B Kpumy ta Ha Cxoxni Ykpainu. Takum
YMHOM, IPUHHATTS 3MiH 10 Kpruminanb-
HOT'O KOJIEKCY YKpaiHHU 3 METOIO 3aXUCTY
JUSUTBHOCTI MIXKHAPOIHOTO KPUMIHAJIBHO-
TO Cy[y € aKTyaJbHUM, X04a 0 y 3B’SI3Ky
3 THUM, LI0 caMme L MI’)KHapozIHa CyJoBa
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IHCTHUTYIIiS 3aMaEThCS TTOTIEPEIHIM PO3-
CJIiTyBaHHSM IIOJIO CUTYaIlii B YKpaiHi.
MeToro CTaTTi € BCTAHOBJICHHS TEp-
CTEKTHB BH3HAHHS YKpaiHOto paTtudikarii
Pumcbkoro craryty MiKHapOJIHOTO KpH-
MiHAJBHOTO CYyIy, @ TaKOXX BU3HAUCHHS
HEOOXiHOCTI 3aXUCTY KPUMiHAILHO-TIpa-
BOBUMH 3aco0amMu AaHOi IHCTHTYMII
B YKpaiHi NUISIXOM BKIIFOYCHHS JI0 OKpe-
MUX JisiHb TIOCSTaHHs Ha MiXHapOIHUH
kpuMmiHanbHU# cyx [2]. Takox aBTOp mO-
CTaBWB 32 METY BKa3aTH Ha BaXKJIUBICThH
parudikarii Ykpainoto Konsennii Pagu
€BpoIH Mpo 3aXUCT MPaB JIFOIMHA 1 OCHO-
BOIOJIOKHUX cBOOOI. KpiM Toro, HasiBHE
HaMaraHHsI aBTOPa BKa3aTH Ha BAXKJIMBICTh
MIPAaKTHKH €BPOMEHCHKOTO CyIy 3 TIpaB
JFOAVHM JUTSI PO3KPUTTS 03HAK OKPEMHX
3II0YMHIB POTH TpaBocyns [3].

TeoperuuHuii orJis

Heo0xi/1HO KOHCTATYBATH, 110 BU3HAH-
Hs IOpUCAUKITT MIKHAPOIHOTO KpHUMi-
HAJIBHOTO Cyy B YKpaiHi IPOXOIUTH J10-
CUTh ckiIaaHo. [Ipu npoMy IOpUCAMKIIiSL
MiXHapOAHOTO KPUMIiHAJIBHOTO CyLy
€ HaJTO OOMEKEHOIO: a) 3JIOYUHU TeHOIIH-
Iy; b) 3JI0YMHM TIPOTH JFOMSHOCTI; C) Biii-
CHKOBI 37109MHU; d) 37TOYMHU arpecii.

20 cignast 2000 p. Ykpaina migmucana
Pumcbkuit cratyT MiXKHapoIHOTO KpuMi-
HaJibHOTO cyay Bin 17 mumas 1998 p. Pazom
13 UM nopasbia parudikaiist B Ykpaini
Oya 3abioxoBaHa BUCHOBKOM Konctuty-
niiaoro Cyny Ykpaiaum Big 11 nunas
2001 p. Y upomy BUCHOBKY KoHCTHTYIIIH-
Huii Cyn YKpalHu BU3HAB TakuM, 10 HE
BianoRinae Koncruryii Ykpainu, B yacTu-
Hi, III0 CTOCY€ETHCS TIOJIOKEHB a03ally aecs-
toro npeamOymu ta ctarTi 1 Craryry, 3a
SIKUMH «Mi>XKHApOTHUH KPUMiHAIBHHAI
CY/... TONOBHIOE HalliOHAJIbHI OPraHH KPH-

MIHAJILHOI FOCTHUIIIT». TakuM YuHOM, paTu-
¢ixarist Pumcekoro craryty MikHapoaHo-
ro KpuMiHaJgbHOTO cyay BepxosHoro Pa-
JIOT0 YKpaiHu cTasia 3ajeKaTh Bifl 3MiH 10
Koncturymii Ykpaiau mozo cyaoycTpoto.

Jlumre 25 mortoro 2014 p. micis nomii
Ha Maiigani Hesanexunocti B Kuesi ta
novaTKy aHekcii ABTOHOMHOT PecmyOnikn
Kpum Bepxosna Pajia Ykpainu 3BepHya-
cst 1o MIDKHApOIHOTO KPUMiHAIBLHOTO
Cy/ly TIpO BU3HAHHs YKpPaiHOIO FOPHUCIIUK-
1ii MDKHapOAHOTO KPUMIHAIBHOTO Cyay
HIOJI0 CKOEHHSI 3JIOYMHIB TIPOTH JIIOASHOC-
Ti BUIIMMH TIOCAI0BUMHU 0COOaMU JiepiKa-
B, SIKi TIPU3BEITH 10 OCOOJIMBO TSKKHIX
HACJIIKIB Ta MAaCOBOTO BOMBCTBA YKpaiH-
CHKHUX TPOMAJISIH ITiJl YaC MUPHUX aKI[ii
npotecTiB y nepiox 3 21 nuctonana 2013
poky o 22 sotoro 2014 p. (3asiBa Bepxos-
Hoi Panu Ykpaiuu Big 25.02.2014 p.
No790-VII). Ilpaktuuno wepes pik 4 jro-
toro 2015 p. BepxoBua Pana Ykpainu
OTIpUITIONIHWIIA Tiie ofHY 3asBy «IIpo Bu-
3HAHHS YKpaiHOIO HOpucauKIilii MixHa-
POAHOTO KPUMIiHAIBHOTO CYAy 10O CKO-
€HHS3I 3JI0YMHIB ITPOTH JIFOIASIHOCTI Ta BOEH-
HHUX 3JI0YMHIB BUIIHMH TOCaJTOBUMHU
ocobamu Pociiicekoi denepartii Ta kepis-
HUKaMH TEPOPUCTHYHUX OpraHizamii
“IHP” ta “JIHP”, sixi mpu3Benu 10 0c00-
JIMBO TSOKKMX HACJIIJKIB Ta MacoBOTO
BOMBCTBA yKpaiHChKkuX rpoMansn» (Ilo-
cranoBa BepxoBHoi Paam Ykpainu Bin
04.02.2015 p. Ne 145-VIID).

3a3Haveni 3asBu BepxosHoi Pagn
YkpaiHu 1110/10 BUSHAHHS OPUCIUKILIT
MiKHApOTHOTO KPUMIHAIBEHOTO CyIy Oyin
JTIOTIOBHEHI CTaTTero 8 Yroau mpo acoiria-
Iif0 MK YKpaiHOIo, 3 OJHI€T CTOPOHH, Ta
€ponelickkuM Coro3oMm, €BpoNeiHcbKUM
CIIBTOBApHCTBOM 3 aTOMHOI €HEprii 1 iX-
HIMU JIepKaBaMU-YJICHAMU, 3 APYTOi CTO-
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ponwu Bix 27 uepBHs 2014 p., — Ykpaina Ta
€sponeiicbkuii Coro3 B3sau Ha cede
3000B’sI3aHHS CIIIBPOOITHUYATH 3 METOIO
3MIITHEHHS] MUPY Ta MI>XHAPOJIHOTO TIPaBO-
CyIUIS IIUIIXOM patugikarii Ta iMIieMeH-
tamii Pumcrkoro cratyty Mi>kHapoIHOTO
kpuminanbHOTO cyay (MKC) 1998 p. ta
OB ’sI3aHUX 3 HUM JIoKyMeHTiB. Lle dak-
THUYHO O3Hauae, 1o YKpaiHa B3siia Ha ceOe
3000B’s13aHHS p030JIOKyBaTH paTH(iKallito
Pumcekoro cratyTy Mi>KHApOIHOTO KpH-
MIHQJIBHOTO CYIy B Me&XaxX CIiBpOOITHH-
urBa 3 €Bponericbkum CorozoM [3].

MeTononoriyHy OCHOBY J0CIiIKSHHS
po0ieM BIUIMBY MiKHAPOIHO-IIPABOBUX
AKTIB Ha 3MICT 3JIOUUHIB ITPOTH MPABOCY/I-
1T CKJIAJIM METOIM JIOTIKY — aHaJIl3 1 CUH-
Te3, IHAYKIS 1 aemyKiis (g 9ac xapak-
TEPUCTHUKHU 3JI0YUHIB IPOTU MPABOCYIAS,
SIKI MArOTh BJIACTUBICTH 3MIHIOBATHCS 3a-
JIS’KHO BiJI BIUIMBY Mi>KHApPOIHO-TIPABOBUX
aKTiB), HOpMaTBHO-FOPUANIHUH (T1i]] Yac
MOOYI0BM OKPEMHUX 3JIOYHHIB MPOTH TIpa-
Bocyansa B cTpykTypi po3aimy XVII KK
VYkpainu), NopiBHUIBHO-IPaBOBUH (1111
Yac aHali3y MOPiBHSHHS MON0XKeHb Kpu-
MiHAJILHOTO KoJieKey YKpainu Ta KapHux
KojaekciB Icmanii, Itamii, a Takok MikHa-
POIHO-TIPAaBOBUX aKTiB) Ta iCTOPUIHO-
paBoBH (M1 4ac AOCTiIKEHHS 1CTOPii
OpUUHATTS Ta parudikanii Pumcbkoro
CTaTyTy Ta BOKJIMBOCTI MPOBEICHHS TAKUX
MPaBOBHX MPOLETYP Yepe3 mofii B Ykpai-
Hi 2013-2017 pp.) [4; 5].

Pe3yabTaTn T2 00roBOpeHHs
Kpuminanvno-npasosa oxopona 0i-
anvrhocmi MixicHapoOH020 KpUMIHATbHO-
20 cyody 6 YKpaini ma inmux oepicasax
Jlume gepes HasBHY arpecito Ykpaina
yepe3 BepxosHy Pany 3Haiiiuia Moxiu-
BICTh HE TIIBKU 3BEPHYTHUCH 10 MikHa-

POHOTO KPUMiHAIIBHOTO CYAY, a i BU3Ha-
TH WOTO FOPUCIMKILIFO B 1M1 yacTuHi. Citif
3ayBa)KMTH, 1110 BiMOBIIHO J10 3BiTY KaH-
nesspii [Ipoxypopa Mi>kHApOIHOTO KpH-
MiHanpHOTO cyny Cyi 3HAWIIOB MOXITH-
BiCTh 3JIHCHUTU FOPUCAUKIIIFO IIIOJO ITiJI-
najarouux mja aito PuMcekoro craryty
3JI0YMHIB, BANHEHUX HA TEPUTOPIi YKpaiHn
B mepiox 3 21 muctomana 2013 p. gepes
3MiCHEHHS nekapaniii BepxoBaoro Pa-
noro Ykpainu. Takum urHOM, OYI10 TTO10-
JIaHO BiACYTHICTH partudikauii Pumcrroro
cTaryTy MiXKHapOAHOTO KPUMIHAIBHOTO
cyny [6]. Xouya HeoOXxinHiCTh paTudikarii
JTAHOTO aKTY JIUIIE 3POCTAE.

Baaxaemo, 1110 npolieMy BKIIOUCHHS
no KpuminanbHOTO KO/MEKCy YKpaiHU
OKpEMUX 3JI0YHHIB TPOTH NPABOCYIIS, 110
OXOPOHITUMYTD JisUTbHICTH Mi>KHAPOIHO-
ro KpUMIiHaJIBHOTO CyAy 3 OTJsy Ha
ctpykTypy po3ainy XVIII KK Vkpainu
«3JI0YMHHU TPOTHU MPaABOCYAISH» MOXKHA 32
npukiagoM Kapuux xoxekci Itanii Ta
Icnanii, B sIKHX BHOKPEMJICHO TEBHI 3J10-
YUHU a00 HABITH MIAPO3ALT Y CUCTEMI 3110~
yuHiB npotu npaBocynas. Y KK Itanii
BH3HAYEHO 2 3JI04MHH — CT. 371b Ta 374D,
0 Tepen0avaroTh BiIMOBITATBHICTE 32
HenpapIuBi 3asBU B MKHApOJHOMY KpH-
minangpHOMY cyai. B KK Icnanii mepen-
Oauena okpema [naBa IX «IIpaBomnopy-
HICHHS TIPOTH BIANPABICHHS MTPAaBOCYIs
MiXHapOIHUM KPUMIHAIBEHUM CYIOM»
Turyny XX, B sikuit BXomuTh cTarTs 471D,
10 CKJIAJA€ThCs i3 7 yacTuH. J{o Hel BXo-
JSTh 3J0YMHU MPOTH MPAaBOCYAAS, TO-
B’s13aHi 13 HEMIPaBANBUMHU 3asiBaMH, (hajib-
cudikaiieo A0Ka3iB, MEPEITKOIKAHHS
MPaBOCYII0 Ta KOPYILIHHUMHU MTOCSTaH-
Hsamu. Ha namy nymky, ct. 384 KK VYkpa-
iHKM MaroTh OyTH JOIIOBHEHI TaKolO MpH-
MITKOIO:

33



Bicuuk Hauionaabuoi akagemii npaBorux nayk Ykpainn Ne 4 (91) 2017

Ilpumimka. 3a Oianns, nepedbaueni
cmammsamu 384-386 yvoeo Kooexcy, ma-
KOJIC Kapaomuvcsi 0CoduU, wo nocsieaioms
Ha disnvHicms Midxcnapoonoeo kpumi-
HAbHO20 CYOY'.

Bnnue Koneenuyii npo 3axucm npag
JI0OUHU | 0CHOBONONOICHUX CB0D00 Ma
npakmuku €8poneiicbKozo cyoy 3 npas
JII00UHU HA 3MiCM 03HAK 37104UHIE NPO-
mu npagocyoos

BrnuB MikHapogHO-IIPaBOBUX aKTiB
Ha HaI[lOHAJIFHI TTPaBOBI CHCTEMH B YMO-
Bax II00ai3ariii cBiTy Ta iHTErparii Ykpa-
iHU 1o €Bpomneiickkoro Coro3y 3pocTae.
B KpuminanbHuX KofeKcax pi3HUX KpaiH
3’ ABJIAIOTHCA TaK 3BaHI «KOHBEHIIIIHI 3710-
quH [7; 8], AKi IOXOOATH 3 PI3HUX MiX-
HapOJHO-IIPAaBOBUX aKTiB (IepII 3a Bce
KonBenuiii, parngikoBaHux JepKaBaMu-
ydacHukamu). A. K. Kasa3pkina Bkazye Ha
Te, 10 TIe TaKi 3JTI0YWHU, HOPMHU TIPO SIKi
3’SIBUJTUCS] B KPUMIHAJIBHOMY KOJICKCI ue-
Pe3 BUKOHAHHSI MIXKHApOJHOTO JI0TOBOPY
micist BeTymy #oro B cuimy (A. K. Kas3b-
kiHa, 2010). Y mpomy CeHCi CyTTEBO 3Mi-
numcs taki Hopmu KK Vipainu: 1) pos-
nin XVII «3nounnn y cdepi cimyx00Boi
TSITBHOCTI Ta MpodeciifHOl AiSIBHOCTI,
OB’ S3aHOI 3 HaJlaHHAM MYyOIIYHUX T10-
CIIyT» uepe3 BUKOHAHHS 3000B’s13aHb, B35I-
tux y Konsenuii OOH npoTu xopymiii ta
KpuminansHoi konsenuii Panu €Bponn
po 60poTr0y 3 kopymiiero (ETS 173),
parudikosani 18.10.2006 p.; 2) crarts 209
«Jleramizanist (BiqIMUBaHHS) JOXO/iB,
OJICpKaHMX 3JIOYMHHHUM ILUISIXOM» Yepe3

! Tak camMO MHUTaHHS HACTAHHS KPHUMiHAIBHOI
BiJIIIOBITaJIBHOCTI 32 (abCudiKaIlifo JOKa3iB Mae
OyTH BHpIIIEHO Yepe3 KpUMiHATI3alilo B YKpaiHi
TAKOTo 3JI04HHY, K «Danbcudikaliis 10Ka3iB» pa-
30M 13 JIOIaBaHHSIM JI0 HbOTO MPUMITKH MOIOHOTO
3MICTY.

BUKOHaHHS 3000B’s13aHb, B35THX Y KOHBEH-
il Pagm €Bponw npo BiMUBaHHS, TIOMIYK,
apelT Ta KoHQicKalilo J0X0iB, oepxa-
HUX 3JIOYUMHHUM [UISIXOM, paTu(ikoBaHa
17.12.1997 p.; 3) crarts 149 «Toprisis
JIOMBMHE a00 1HIIIA He3aKOHHA YTo/1a II0IO0
JIOMHWY Yepe3 BUKOHAHHS 3000B’s3aHb,
B3saTuXx y Konsenuii OOH nportu TpaHc-
HAI[IOHAJIBLHOI OPTraHi30BaHOI 3JI0YMHHOC-
Ti, parudikoBana 04.02.2004 p. Ta iH.
3M0YMHM TIPOTH MPABOCYAA y LIJIOMY
HE MaIOTh XapaKTepy KOHBEHITIHOCTI i HE
OB’ 13aHi 3 Mi>KHAPOTHO-TTPABOBUMHU Bi/I-
HOCUHAMHU (SK-TO 3JIOYMHH MIPOTHU MUDY,
0e31eKH JIFJICTBA Ta MIXKHAPOHOTO TIpa-
BOTIOPSIZIKY a00 TpaHCHAIIOHABHI 3J10-
gpHN). OHAK BIUTUB MI>KHAPOIHO-TIPABO-
BUX aKTIB Ha 3MICT OKPEMHX 3JIOYHHIB
MIPOTH MTPABOCYJIS € O€3CYMHIBHUM.

VY wiii yacTuHi 0COONMBY yBary HeoO-
XizHO 3BepHYTH Ha BIUMB KoHBeHLIi po
3aXHCT TPaB JIIOIUHH 1 OCHOBOIOJIOKHUX
cB00OO/ Ta 3HAYCHHS PillleHh €BpOMEH-
CbKOro cyny 3 npas mroauHu. Crarts 17
3akony Ykpainu «IIpo BukoHaHHS pillIeHb
Ta 3aCTOCYBaHHS MPAKTUKU €BPOIEHCHKO-
TO CyAy 3 npaB JroauHm» Big 23.02.2006 p.
No3477-1V mporosonrye, o cyou 3acmo-
cogyroms npu po3anadi cnpae Koneenuyiro
ma npaxmuky Cyody Ak 0xcepeno npaea.
Tax caMo y CT. 2 1bOro 3aKOHY BKa3y€ThCA
Ha Te, MO piweHnHs €8ponelicbkoco cyody
3 npas aouUHU € 00608 A3K08UM 0] 8U-
KOHaHHs YKpainoto BIMIOBITHO IO CTATTI
46 Kousenriii. BpaxoBytoun Te, 1m0 Kpu-
MiHaJbHE MPOIleCyaTbHEe 3aKOHOJABCTBO
VYkpaiHu 3aCTOCOBYETHCS 3 YpaxyBaHHIM
NpakTUKH €BPONEHCHKOrO Cyay 3 MpaB
monuad (4. 5 ct. 9 KIIK Ykpainn), Heoo-
X1HO 3BEpHYTHCS 110 MToJI0KeHb KOHBeH-
ITii PO 3aXHCT TPaB i OCHOBOITOJIOKHHUX
cBoOox [2]. BoHa BKJIFOUaE 3aXHCT MpaBa
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JTIOAVHY Ha JKHUTTSA (CT. 2), IpaBa Ha CBO-
0oy Ta 0cOOMCTY HETOTOPKAHHICTH (CT. 5),
Ha crpaBeyIuBHM cya (cT. 6), mpaBa Ha
[IOBAry JI0 MPUBATHOTO 1 CIMEHHOTO KUTTS
(ct. 8), mpaBa Ha uTr00 (CT. 12), IpaBa Ha
eexTuBHHUI 3aci0 OPUINIHOTO 3aXUCTY
(ct. 13), BcTaHOBITIOE CBOOOTY TYMKH, CO-
BicTi 1 penirii (cT. 9), cBOOOIY BUpasKeHHS
norsiAiB (ct. 10), cBobony 3i0paHb Ta
00’ennannst (ct 11), a Takox 3a00poHy
katyBaHHS (CT. 3), pabcTBa 1 MPUMyCOBOT
npatti (cT. 4) Ta TucKkpuMinamii (cT. 14).
Oxkpemy yBary Paga €Bponu uepe3 Kon-
BEHIII10 3BEpPTAE yBary HAMOXIIUBICTh BiJ-
CTyIly BiJ| 3000B’s13aHb I1iJ1 4aC HaJ[3BU-
yaiiHoi cutyanii (cT. 15), oOMexeHHI0
TTOJTITUYHOT TisSUTBHOCTI iHO3eMIIiB (CT. 16),
3a00pOHI 3JI0BKHBaHHS TpaBaMH (CT. 17)
Ta MEKaM 3aCTOCYBaHHSI OOMEKEHb IPaB
(cT. 18).

VY HaykoBuX poboTax yce Oinblle yBa-
T'H IPUIUISIETHCS TPAKTHUIT € BPOTIEHCHKO-
ro Cyay 3 IpaB JIIOAMHM, 110 BKa3ye Ha
IpoIieC TapMOHI3allii KpIMiHAIBHOTO TTpa-
Ba Ykpainu [9; 10]. Y Mexax naHoro mija-
pO3Aily 3 METOI0 BCTAHOBJICHHS 3MICTY
37I0YMHIB IPOTH MPABOCY/JIS Yepe3 BIUIHUB
MI)KHapOJHO-IIPAaBOBUX aKTiB 0COOIMBA
yBara 30CepeIKy€eTbCsl Ha 3aXHUCTI IpaBa
Ha crupaseIuBui cyn (ct. 6) KonBenii
PO 3aXHCT MIPaB 1 OCHOBOIOJIOKHUX CBO-
0071. 3MicCT 11i€] HOPMU Ma€ CyTTEBE 3Ha-
YECHHSI JIJISl HAI[IOHAJIBHOTO TIPaBO3acToOCY-
Bava uepes parudikaiiro qanoi KonseHiii
BepxoBroro Pamgoro Ykpainu (17 aumHs
1997 p.) Ta B3TUX MI>KHAPOAHO-TIPABOBHX
3000B’s13aHb, 110 Bigoopasuinock y KIIK
VYkpainu ta 3akoHi Ykpainu «IIpo Buko-
HaHHS PIIeHb Ta 3aCTOCYBaHHS MPAKTHKH
€BpOIEHCHKOro cyay 3 IpaB JIOIUHU»
y (hopMi BU3HAHHS pillleHb €BPOMEHCHKO-
ro CyAy 3 IpaB JIIOAWHH HKEPETIOM IpaBa

B Ykpaini. Takuii miaxin de facto no3ponse
PO3KPUTH 1 IOTIOBHUTH TICBHI O3HAKH 3J10-
YUHIB TIPOTH MPABOCYAMS, AKI MPSAMO U1
OTIOCEPEIKOBAHO BU3HAYCHI B HAIlIOHAb-
HOMY KPHMiHaJbHOMY Ta KpUMiHAIEHOMY
MPOIECYaThbHOMY 3aKOHO/IaBCTBI.

VY crarti 6 KonBenuii 30cepemKyeTbes
yBara Ha TOMY, 110 «KO>KEH Ma€ IpaBo Ha
CIIPaBeUIMBUH 1 TyONIYHHUNA O3S HOTO
CIIPaBH YIIPOAOBXK PO3ZYMHOTO CTPOKY He-
3aJIe)KHUM 1 0€3CTOPOHHIM CYIOM, BCTa-
HOBJICHUM 3aKOHOM, SIKHH BUPIIIUTH CITip
11010 HOTO MpaB Ta 000B’SI3KIB IUBIIHHO-
ro XapakTepy a0 BCTaHOBUTH OOTPYHTO-
BaHICTh OYAb-SIKOTO BUCYHYTOTO MPOTH
HBOTO KPUMIHAIBHOTO OOBUHYBAa4YCHHS».
LikaBo, 1m0 o/pa3y  BKa3yeThCS Ha Te,
0 «ITyOJIIYHICTh MOXE 3aIIKOUTH 1HTe-
pecam MpaBoCyIsh» 1 B TAKOMY BUIAJKY
CyJl MOYKE HE JIOITyCTUTH TIPECy Ta IMyOIIiKy
B 3aJI 3aCi/TaHb.

Oco0bmuBe Mmictie B cT. 6 Konsenrii 3aii-
Mae mpe3ymIilis HeBuHyBarocTi — «Ko-
JKeH, KOTO 0OBHHYBA4Y€HO Y BAMHEHHI KPH-
MIHAJILHOTO [TPABOTIOPYIIICHHS, BBAYKAETh-
Csl HCBUHYBATUM JIOTH, IOKH HOTO BUHY HE
Oyzie ToBeeHO B 3aKOHHOMY TIOPSIKY»,
10 TIOBHICTIO KOPENIOEThCA 3 4. 1 cT. 62
Koncturyuii Ykpainu ta u. 1 cr 17 KIIK
VYkpainu.

Oco0snBY 3alliKaBJIEHICTh BUKIHUKAE
1. 3 cT. 6 KoHBeHIIi1, SIKHil BCTAHOBITIOE,
10 «KOMHCHUIL 008UHYBAYEHUIL Y 6UUHEH-
Hi KDUMIHAIbHO20 RPABONOPYULEHHA
Ma€ WoHaiMeHwe maki npasa: a) oymu
He2auHo i 0emaibHO NOIHHOPMOBAHUM
3pO3YMINOI0 0I5l HbO2O MOBOIO NPO XAPAK-
mep i npuduHU 008UHYBAYEHHS, BUCYH)-
mo2o npomu Hbo2o, b) mamu uac i mooic-
AUBOCMI, HeOOXIOHI 015 NI020MOEKU C80-
20 3axucmy, c) 3axuwamu cebe 0cooucmo
YU UKOPUCIIOBYBAMU 1OPUOUYHY OONO-
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MO2Y 3aXUCHUKA, BUOPAHO20 HA 8LACHUL
po3cyo, abo — 3a OpaKkom 00CmMamHix
Kowmie 01t Oniamu 1puOUYHoi 0ono-
MO2U 3AXUCHUKA — 00epAHCYBAMU MAKY
0onomozy 6e30n1amHo, KOIU Ybo2o BU-
Mmazaroms inmepecu npasocyoost, d) 0o-
numysamu cg8i0Ki@ 008uUHy8aueHHs AO0
sumazamut, wWod ix 0OnuUmManu, a Mmaxkoxtc
gumazamu GUKIUKY Ul OONUMY CBIOKIE
3aXucmy Ha mux camux ymoeax, uo
Ul C8IOKI8 00BUHYBAYUEHHS, €) AKUO BIH He
PO3VYMIE MOBU, AKA BUKOPUCMOBYEMbCA
8 cyoi, abo He po3mMosse Hel, — ooep-
aHcysamu 6e30ni1amuy 00nomMozy nepe-
K1aoauay.

Baxnue miciie B TIIyMadeHHI CT. 6
Konsenrtii «I[IpaBo Ha crpaBemIMBUMN
cyn» 3aitmae KepiBHUIITBO 10 cTarTi 6
Kongenuii €Bporneicbkoro cyay 3 npas
JIOAMHU — TMPaBO Ha CHPaBEIMBHHA CYA
(KpUMiHANBHO-TIPABOBUN aCIEKT), SKE
MICTUTh TIOCUJIAHHS HA TIIYMa4eHHsI IaHOT
HOPMH B KOHKPETHHX pIllICHHSIX €Bpo-
MEeHChKOTO CyNy 3 MpaB JMOAUHU (IIII.
232-349). Baxnusuwm € Te, 1o €Bporneii-
CBKHMH CyJl 3 TPaB JIIOANHU 3a JIOTIOMOTOI0
nporo KepiBHUIITBA CKEpOBYE MO3UBaUa
(sxmii BBaXka€ HOro MpaBo MOPYIICHUM)
i1 9ac mojmanHas mo3oBy g0 Cymy, a Ta-
KO ITPaB03acTOCYyBayda — /Ui 3MEHIIIEHHS
KUJIBKOCT1 BUMAAKIB THIIOBUX TOPYIICHb
TaKOTO MpaBa Ta 3aKOHOJABIS — AJIS T10-
JIOJIaHHSI IPOTAJIMH Y HAI[IOHATBHOMY 3a-
KOHOJIaBCTBI.

Tax, y . 256261 KepiBHunrsa mo
ct. 6 KonBenuii €Bpomneiickkoro cyny
3 IIpaB JIIOIUHU — IPABO HA CIIPaBEJTUBHIA
cya (KpUMiHATBHO-TIPABOBHUH aCIIEKT) Mic-
TATHCS TaKi TIiyMadeHHs IipaBa 0OBUHYBa-
YEHOI'0 MaTH Yac 1 MOYKJIMBOCTI, HEOOXI/IH1
JUTS TIATOTOBKX CcBOTO 3axucTy (mriarm. (b)
1. 3 ct. 6 KonBeHitii).

Ilionynxm (b) nynkmy 3 cmammi 6
Konesenyii’ cmocyemscs 060x enemenmie
HAeIHCHO20 3aXUCMY, d came NUMAHb 3d-
co0is i yacy. Lle nonosxcenns nepedbauae,
wo eghekmuenuii 3axucm od68uHysaye-
HO20 nepedbauac 0yov-aKi «HeoOXiOHI»
012 niozomoexu 00 cyoy 90ii. Obsurysa-
YeHUIl NOBUHEH MAMU MONCTUBICINb OP2a-
HIZygamu c8ill 3axXuUcm HALEHCHUM YUHOM
i be3 obmedicenHss MOdCIUBOCMI npeo -
A6umu 6¢i 8i0n0GIOHI apeymenmu 8 cyoi,
MUM CAMUM BRIUBAIOUU HA PE3VTbMAMU
cyoosoeo poszensidy («Kan mpotu AB-
ctpii» (Can v. Austria), nynkr 53; «I'pe-
raceBiu npotu Xopsarii» (Gregacevic v.
Croatia), nyskT 51). Ilumanus 6ionogio-
Hocmi uacy ma Kowmie, HAOAHUX 006U~
HY8aAUEeHOMY, HOBUHEH OUIHIOGAMUCSA
3 YpPAXy8aHHAM 00CMAGUH KOHKPEMHOT
cnpaeu («Irnin npotu Ykpainn» (Iglin v.
Ukraine), nyukr 65; [ancrsia npotu Bip-
MeHii (Galstyan v. Armenia), myHKT 84).
ITigmyskt (b) myHKTY 3 cTaTTi 6 3axumac
006UHY8AYUEHO20 810 NOCRIWIHO20 CYOY
(«Kpouep i Momnep npotu LlBeiinapii»
(pim.) (Krocher and Moller v. Switzerland
(dec.)); «bon3 nporu IlIBeiinapii» (pimt.)
(Bonzi v. Switzerland (dec.))). Xoua eaoic-
JIUBO 30IUCHIOBAMU CYOOBULL PO32TISI0 8 PO-
3YMHUIL CMPOK, Ye He ROGUHHO Oymu 3po-
01€H0 3a paxyHOK nPOUECyaibHUX npag
oowuiei 3i cmopin («BAT Hadrosa komma-
Hist FOkoc nipotu Pocii» (OAO Neftyanaya
Kompaniya Yukos v. Russia), myHakt 540).
Oyinrorouu uac, Hadauuii 068UHYBAUEHO-
My 015 Ni020MOBKU 3aXUCMmY, Ci0 8paxo-
sysamu npeomem i cmaoiro cy008020 po3-
2ns0y, a MaKodc CKAAOHICMb CNPAsU

! KoxxeH OOBHHYBa4Y€HHH y BYMHCHHI KpUMi-
HAJBbHOTO TPABOIMOPYILICHHS Mae MIOHAMeHIe
npaBo b) MaT 9ac i MOXKJIMBOCTI, HEOOXiHI IS
MiATOTOBKH CBOTO 3aXHUCTY.

36



Bicuuk Hauionaabnoi akagemii npaposux nayk Ykpainn Ne 4 (91) 2017

(«I'peracesiu mpotu Xopsatii» (Gregace-
vicv. Croatia), niyHkr 51). Kpim moeo, neoo-
XiOHO eépaxogysamu pobouull po3K1ao,
npome Yiikom UNPABOaHo GUMA2amu 610
3aXUCHUKA 8HeCMU 0esiKe KOPEKMYBanHsl
8 pobouutl epaghix 3 ypaxysauHAM 0coo-
AUBOI mepmMinoeocmi neeHoi cnpasu
(«MarTik mpotu Himeuuwnuy» (pimr.)
(Mattick v. Germany (dec.)). Ilionynxm
(b) nynxkmy 3 cmammi 6 ne sumazae, ujod
nid2omogka 00 cy008020 po3ensidy byna
3aeepuiena 00 nepuioeo cayxamus. Xio
€y008020 po32110y He Modce Oymu nog-
HICMIO PO3NAAHOBAHUL 3A30A1€2i0b
i Mooice gKOYamuU enemenmut, sIKi He Oynu

8paxosani i 3axcadarwms 000AMKOB0L

niocomogxu cmopin («Marttik nporu Hi-
meuuuHmn» (pimr.) (Mattick v. Germany
(dec.)). Cmoponi 3axucmy mae Oymu Ha-
0ano 000AMKOBULL 4aC NiC/A BUHUKHEHHS]
negHUxX 06Ccmasun nio Yac cyo008020 po3-
210y 0151 KOpu2y8auus no3uyii, nioco-
MOGKU KIONOMAHHSL, OCKAPIICEHHsL [ M. iH.
(«MiminomBini npotu Pociiy (Miminosh-
vili v. Russia), nyskt 141). Taxi «obcma-
BUHUY MOJNCYMb GKIIOUATNU 3MIHY 008U-
nysauenns («Ilemiccore 1 Cacco mpotu
Opannii» [BI1] (Pelissier and Sassi v.
France [GC]), nyHkt 62), nosga nosux
ookasie («I. b. mporn ®panmiin (GB v.
France), nynkru 60-62) abo smina oymxu
eKxcnepma 6 x00i cy008020 po3ensady (TaM
camo, nmyHKTu 69-70).

Jlana no3wuiist €BpoONecrKoro cyay
3 MPaB JIIOJIMHHU KOPEIIOETHCS 3 MO3UIIIEI0
Koncruryniitnoro Cyny Ykpainu (KCVY)
Ta Bumoro crertiaaizoBaHoro cyay YKpa-
{HM 3 PO3MISAY UMBUIBHHUX 1 KPUMiHAJb-
Hux crupas (BCCY).

VY 1. 4.3 Pimenns KCVY y cmpasi 3a
KOHCTUTYLIMHUMHY TTofanHsMu 47 ta 50

HapOIHUX JCMYTaTiB YKpaiHu II0A0 Bif-
noBigHOCTI KoHCcTuTy1ii Ykpainu (KoH-
CTUTYIIHHOCTI) YaCTHH MIOCTOI, ChOMOT
crarti 218 KpuminansHO-TIpoIiecyaibHO-
ro KoJiekcy Ykpainu (crpaBa mpo O3Ha-
HOMIICHHS OOBHHYBAYCHOTO 1 3aXHUCHUKA
3 MaTepianamMy KpUMiHAIBHOT CIIPaBH) Bi
18.01.2012 p. Ne1-4/2012 3a3HauaeThcs,
10 «03HAHOMJICHHS OOBHHYBAYEHOTO YU
Horo 3axucHUKa 3 MaTepiallaMu CIpaBU
€ eJIEMEHTOM KPHMIHAJBHOTO CYJIOYHH-
CTBa 1 HOTO MOPSIOK BiAMOBIIHO JIO ITyHK-
Ty 14 wactram nepmoi crarti 92 Koneru-
Tynii YkpaiHu BU3HAYA€THCS 3aKOHAMU
VYkpaiau. OTxe, IpaBo HA TaKe 03HANOM-
JICHHS HE € a0COIOTHNM. .. O3HAtlOMIeHHS
008UHYBAUEHO20 YU 11020 3AXUCHUKA 3 Md-
mepiaiamu cnpasiu 8 Mexicax po3yMHUX
CMPpOKI8 8I0N08I0A€E 3a80AHHAM KPUMI-
HAbHO20 cyoouuncmsd... Lle, 3 00noeco
00Ky, 3abe3neuye peanizayito npas i ceo-
600 10OUHU | 2POMADSHUHA, d 3 THUIO20 —
sumazae 8i0 ocobu 8ionosidaibHOI nosge-
OIHKU, 3YMOBNEHOT 3aKOHHUMU nOmpeba-
Mu, inmepecamu iHwux ocio (3oxkpema,
HOMepPninoeo) ma CycnilbCmed 8 Yilomy.
Koncruryuiitnuii Cyn Yipainu B mm. 5—7
IILOTO PIIIEHHS TaKOXK MOCIaBCs Ha TIpak-
TUKY €BPONEHCHKOTO Cy/1y 3 PaB JIOAUHN
(pimennst Big 23 kBitHA 1997 poky y crpa-
Bi «Ban MexeneH Ta inmi nporu Hinepnas-
niB» Bix 25 BepecHst 2008 poky y crpasi
«[Tomyaxin 1 Yeprumon mpotu Pocii»).
3rinno 3 lHdopmaniiinum nucToM
BCCY Bix 25.09.2015 p. «IIpo cymoBy
NPaKTUKY 3a0e3MeueHHs TpaBa Ha 3aXHUCT
y KpEMiHAJILHOMY MTPOBaKEHHI». Bifmo-
BijHO 110 a03. 10 [HdopmaniliHoro mucta
BCCY «nanexna peamizaiis npasa Ha
3aXUCT Y KPUMIHATFHOMY MPOBAKCHHI
BuMarae 3acrocyBanns npaktuku €CIL,
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3TiTHO 3 TIPABOBOIO MTO3HUIII€I0 SIKOTO BiJIO-
OpaxeHO10, 30KpemMa, y 1. 262 pillleHHs
€CIUI Big 21 keitHs 2011 poky y cipasi
«Heunnopyk i Monkano npotu Ykpainmy,
«IPaBO KOKHOTO 0OBHHYBAUEHOTO y BUH-
HEHHI 3JIOYMHY Ha ¢(DEKTHUBHUMA 3aXUCT,
HaJaHUH 3aXMCHUKOM. . ., € OJJHIEIO 3 OCHOB-
HUX O3HAaK CIPaBeINBOTO CyAOBOIO PO3-
raaay» [11]. Takox y m. 89 pimenHs
€CIUI Bix 13 mororo 2001 poky y cnipasi
«Kpombax nmpotn @panii» BKazaHo, 110
«X04Ya MpaBo KOXKHOI 0co01, 0OBHHYBaYY-
BaHOI y BUNHEHH] KPUMIHAJIBHOIO IIPABO-
MOPYILLICHHS, Ha e()EeKTUBHUHN 3aXUCT aTBO-
KaTOM HE € a0COJIIOTHUM, BOHO CTAHOBHUTD
OJIHY 3 TOJIOBHHX TI1JIBJINH CIIPaBEJINBO-
IO CYJIOBOTO PO3TIIATY».

3rajana npakTuka €BponemchbKkoro
CyZly 3 IPaB JIOAMHHU IOJAO0 TIyMaueHHS
cT. 6 «IIpaBo Ha cipaBenuBuii cyn» Kon-
BEHIIIT PO 3aXMCT MpaB JIOIUHH 1 OCHO-
BOIOJIOKHUX CBOOOJ Ta mpakTuka Kon-
crutyniiaoro Cymy Ykpaiam ta Bumioro
CTerniaxizoBaHoOTO cyny YKpaiHu 3 po3-
[JIS1y MBUTRHUX 1 KPUMIHAJIBHHX CIIPaB
JI03BOJIsIE BKa3aTy Ha IPOHU3IIMBHI BIUIMB
Y PO3KPHTTI O3HAK 3JIOYMHIB MPOTH TPABO-
CYIUISL, 2 0COOJIMBO THX, JIe TIOCTPAXKATH
MOKE OOBUHYBAYCHHH K yIaCHUK KPUMi-
HaJIBHOTO MPOBAUKEHHS, 11€, HAPUKIIAJ,
crarti 371-375, 397 KK Ykpainu («3aBino-
MO HE3aKOHHI 3aTpHUMaHHs, TPUBIJ, JOMall-
Hill apemiT a00 TPUMaHHS MiJ BapTOIO»,
«IIpuTsiTHEHHS 3aBiJOMO HEBUHHOTO JIO
KpHMIiHAJIBHOI BiIITOBiTAIBHOCTI», «Ilo-
PYLIECHHS ITpaBa Ha 3aXucT», «lIpumymry-
BaHHS JaBaTH Moka3aHHs», «[locTaHOB-
JIEHHS cyaActo (CyAJIsiMU) 3aBiIOMO He-
MPaBOCYTHOTO BUPOKY, PIIICHHS, YXBaJIH
a00 mocTaHOBWY», «BTpy4aHHs B HisiIb-
HICTh 3aXHCHHMKA YM IPEACTABHUKA 0CO-
Owm» Ta ixmi [12].

VY Mexkax aHajizy O3HaK TaKhX CKia-
IiB 350unny, Kk «[lopyrieHHs npasa Ha
3axuct» (c1. 374 KK Ykpainn) ta «BTpy-
YaHHS B TISTBHICTH 3aXMCHUKA YU TIPEI-
craBHHKa 0cobm» (cT. 397 KK Vkpainn)
3BEPTAEMO YBary Ha Te, IlI0 BOHH € OJIaH-
KETHUMH 1 B {1 YaCTHHI Ba>KJIMBUM CTa-
10T akTu HanionanbHoro (KIIK Ykpainn
Ta 3akoH Ykpainu «lIpo amBokarypy Ta
aIBOKaTCHKY MisUTbHICTEY Bixm 05.07.2012 p.
Ne 5076-VI) Ta Mi>KHapoZHOTO 3aKOHO-
JlaBCcTBa. BCcTaHOBIIGHI CKITaau 3JI0YHMHIB
€ HeYITKUMHU, OCKUIBKH JIOMYCKAIOTh BKa-
31BKM Ha BIAKPUTHUH MeEpetiK CyCHiabHO
HeOe3NMeTHuX MistHb («iHwe epybe nopy-
WeHHs npasa nido3proeano2o, 008UHYEA-
YeH020 HA 3aXUCM, 8UUHEHEe CLiOYUM,
npoxypopom abo cyoderw» — ct. 374 KK
VYkpainn) abo Ha IX HEKOHKPETH30BaHICTh
(«suUHEHHS 6 OYObL-SKIL (POPMI nepeuroo
00 30illCHeHHs NPABOMIPHOL DiLNbHOCMI
3aXUCHUKA YU NpedCmasHuKa ocobu no
HAOAHHIO NPagosoi oonomoeu» — cT. 397
KK Vkpainm). Takuil miaxig moxe npu-
3BECTH JI0 PO3LIMPIOBAIBHOTO TIyMadeH-
HSI 3MICTY IIMIX CTaTeH, K1 BCTAHOBJIIOIOTh
KpUMiHAJIbHY BiAIIOBIMAJBHICTD 32 BUH-
HEHHS OKPEMHX 3JIOYHHIB MTPOTHU TPaABO-
cyans abo He3aCTOCYBaHHS 1X MpaBo3ac-
TOCYBa4aMHu B IIJIOMY.

Jlomomi>kHe 3HadyeHHs CT. 6 KonBeHiii
PO 3aXKCT MPaB JIFOIUHN i OCHOBOTIOJIOXK-
HUX CBOOOJ Ta TPaKTUKHA €BPOTNEHCHKOTO
Cyay 3 TIpaB JIIOIMHU TIOJISITAE B TOMY, 1110
BOHH BKa3yIOTh Ha TUIIOBI (POpMU TPyOOT0
MOPYIICHHS TpaBa IiJ03pBaHOr0, 00BU-
HYBA4€HOI'0 Ha 3aXUCT Ta (GOpMHU mepe-
KO JTO 3IACHEHHS TPaBOMIPHOT JisUTh-
HOCTI 3aXHCHHKA.

HeoOxigHO 3BepHYTH yBary Ha Te, 110
JHUHAMiKa JisIbHOCTI €BPONEHCHKOTO
Cylly 3 TIpaB JIIOIWHH Ha/Ja€ MOXKIINBICTh
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oMy TpUMaTH Ha BUCOKOMY PiBHI CTaH-
JapT TOTPUMAHHS TPaB JIIOJAWHU, B TOMY
YHCITI 1010 TIPaBa Ha CIIPaBE/TIMBHIA CYIT
(ct. 6 Konsenuii). JisuteHicTh KoHCTHTY-
uitinoro Cyny Ykpaiuu, Buioro cnemiasi-
30BaHOTO Cy/Iy YKPATHH 3 O3S [IUBLITb-
HUX 1 KpUMIHAJILHUX cIpaB (a ternep — Bep-
xoBHOTO Cymy YKpaiHH) 103BOJISIE BKA3aTH
Ha Te, 1110, Ha JKajlb, BOHU CTAIOTh JIUIIE
CHOXKHBayaMH a00 BIZTBOPIOBAUYaMH BIKE
BiMpaIboBaHuX €BPOMEHCHKUM CYIOM
3 MpaB JIFOJUHU CTAHJAPTIB JOTPUMAHHS
TIpaB 1 OCHOBOMOIOKHUX cBoOOI [13].

V crarti 7 Kousenmii «Hiskoro moka-
paHHs 0e3 3aKOHY» BKa3y€ThCs Ha T€, 110
«HIKOTO HE MOXKE OyTH BH3HAHO BUHHUM
y BYMHEHHI OyJlb-sSKOTO KpUMiHaJIbHOTO
MIPaBOIIOPYIICHHS Ha MiACTaBi Oymb-aKO1
i1 un 0e3aisiIbHOCTI, sIKa Ha 4Jac il BUH-
HEHHS HE CTAHOBMIJIA KPUMIHAIBLHOTO TIpa-
BOIMOPYIICHHS 3TiIHO 3 HalllOHAJTbHUM
3aKOHOM 200 MIKHApOJHHUM IMpaBoM. Ta-
KOX He MO)Ke OyTH MpU3HAYCHE CYBOpIIIIe
MOKapaHHs HIXK Te, IO MJISATralio 3aCTo-
CYBaHHIO Ha 4YaC BUMHEHHS KPUMiHAIBHO-
ro mnpaBomopylieHHs». [Ipudomy «is
CTaTTS HE € MEPEIIKOOK IS CYI0BOTO
PO3MIsiLY, @ TAKOXK JUIsl TOKAPAHHS Oy/ib-
SIKOT 0cO0U 3a Oy/Ib-sIKY JIit0 Y Oe3/isUTb-
HICTb, sIKa Ha 4yac 1i BYNHEHHS CTAHOBHUJIA
KpHMiHaJIbHE TPABOMOPYILICHHS BiAIOBI/I-
HO 10 3arajibHUX MPHUHIIUIIB IpaBa, BHU-
3HAHUX I[UBLTI30BAHUMH HalliIMu». J{aHe
nosioxkeHHs: KOHBEHIIIT Mae BayKJIMBE 3HA-
YeHHS, OCKUTBKH BiJITBOPIOE TIOJIOKEHHS
KPUMIiHAJILHO-TIPABOBOTO MPUHIUITY, 1110
BiTOOpaKeHHH Y TATHHCHKOMY BHpa3i Nul-
lum crimen, nulla poena sine lege — Hema
3M0YUHY, Hema noxapanus oe3 3axkony (Ii. 2
KepiBuunrsa o crarri 7 Konsentii €B-
POIENCHKOTO Cyy 3 MpaB JKOIUHHA — Hisl-

KOTO MoKapaHHA 0e3 3aKOHY: MPUHIIHI
3TiHO 3 SIKUM TUTBKY 3aKOH BU3HAYAE 3710~
YUH Ta BCTAHOBITIOE TTOKAPAHHS).

Crarra 7 KonBeHI1ii He Bifirpae Taxkoi
pOJIi /i1l BCTAHOBJICHHST O3HAK 3JI0YMHIB
MIPOTH MPaBOCYAI K cTaTTd 6 «IIpaBo Ha
CIIpaBeJIUBHH Cy/», OJJHAK HEMOXKIIUBO
BKa3aTu Ha ii BayKJIMBE KpUMiHaJIbHO-TIpa-
BoBe 3HaueHHs. Tak, y KepiBHUIITBI 110
cT. 7 KouBeHnii HassBHE HAMaraHHs BU3HA-
YUTH TaKi MOHATTS: «BCTAHOBICHHS
BUHWY, KKPUMIHAILHOTO TPABOIIOPYIIICH-
HS», «3aKOHY» Ta «IOKapaHHS», & TAKOXK
BUPIIICHHS TUTAHHS IIOJI0 [TiT 3aKOHY TIPO
KpUMiHalIbHY BiANOBIaNbHICTh y Yaci.
Bixe B 1. 2 Kepisuunrsa 1o ct. 7 Konpen-
1ii BKAa3y€ThCS HA TE€, 110 KKPUMIHAILHUHT
3aKOH HE TIOBHHEH HIMPOKO TIIyMadHnTHUCS
K HEBHUT1HE 00OBHHYBauyBaHOI ocolH,
Hanpukiai, 3a aHanoriero (Vasiliauskas v.
Lithuania [GC], §154; Kokkinakis v.
Greece, §52)».

V nyskri 10 KepiBHUIITBa BKa3y€eThCA,
110 32 OI[IHKOIO HAsIBHOCTI «TIOKapaHHs»
€ 3’sICyBaHHS TOTO, 4 OyB IIeH 3axin
3MIMCHEHUH TICIIS 3aCyIKEHHS 32 «KPHMi-
HaJIbHE MTPABONOPYIICHHS. Y 1IbOMY 3Ha-
YeHHI MOXKYTh BpaxoByBaTucs i iHii (ak-
TOpH: XapakTep Ta Mera 3axoay (ioro
KapallbHa MeTa), Horo Kiacudikaris 3a
BHYTPIITHBOJCPKABHUM ITPABOM, ITPOIIe-
Jlyporo, TIOB’s13aHi 3 0T0 OOpaHHsIM Ta
BHKOHAHHSM, Ta HOTO TSOKKICTE (Welch v.
the United Kingdom, §28; Del Rio Prada
v. Spain [GC], §82). OgHak TSOKKICTH 3a-
X0y HE € BUpIIIaJbHUM (PAKTOPOM,
OCKUIbKY HEKPUMIHAIBHI 3aX0/1 TIPEBECH-
THBHOTO XapaKTepy MOXKYTh BKa3aTu Ha
CYTT€BUH BIUIMB Ha BIATNOBIIHY 0CO0Y
(ibid.; Van der Velden v. the Netherlands
(dec)). Takum unHOM, HENIpaBUIbHE 00-
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paHHs BUY ITOKapaHHS MOXKE BKa3aTu HE
TIJIBKU Ha TIOMIJIKOBICTB 1 HECITPaBE TN~
BiCTh CyZOBOI'O pillIeHHsI, a i Ha HOTO He-
npaBocyaHICTh [14]. ¥V Takomy pasi 3Ha-
yeHHst KoHBeHI1iT Ta mpakTHku €Bporieii-
CHKOT'O CyIy 3 IpaB JIIOAMHU 3POCTAE Ta
MOYKHA CTaBUTH MHUTAHHS NPO BUMHEHHS
TOMY 3JI0UMHY, Tiepeadaderoro ct. 375 KK
VYkpainu «llocTanoBnenns cyauaewo (cya-
JSIMH) 3aB1JIOMO HETIPaBOCYTHOTO BHPOKY,
pilIeHHs, yXBaJi a00 MTOCTaHOBMY.
LlixaBuM TaKoXK € PUKIIA, IKHA HABO-
nuth J[. Tom’eH moao 3actocyBaHHs CT. 7
Konenuii [15]. 3a3nauaerses, 1o y cnpa-
Bi mpotu CnonydeHoro KoponiBcTBa
HIIIOCH TIPO Te, IO 3asBHUK, KU ITOKa-
3aB KYpHAJICTy BXKe IMyOIiTHO 3a4nTaHi
B Cy/Ii IOKYMEHTH, OyB BU3HAHUH depes3 11e
BHHHUM Yy Henosasi 0o cydy. Komicis Bu-
3HaJNa 3asBY NPUHHATHOIO Ha Til MiACTaBl,
110 3asIBHUK HE MIT' pealIbHO NIepea0adnTH,
SIKMM YHHOM CyJ KBami(ikyBaTHMe CKiia-
JIOBI €JIEMEHTH TAaKOIO IIPABOIOPYLLICHHS
SK «HeToBara 70 Cyay» Y KOHTEKCTi 3a-
raJIbHOTO MpaBa, 0COOIMBO KOJIHM BpaxyBa-
TH, IO HIXTO 1 HIKOJH JI0 IIbOTO HE OyB
BU3HAHMI BUHHUM Y MOAIOHOMY 3JI0YHHI

(3Bepuenns Ne 10038/82).

BucHoBkn

OTKe, YaCTKOBE BU3HAHHS FOPUCTUKITIT
MixXHapOAHOTO KPUMIHAIBLHOTO CYIy
o0 Mofil B YKpaiHi Ta 30008’ 13aHHS
parudikaii PuMcrkoro craryTy (3rigHo 3i
cT. 8 Yroau npo acomiariro Mixk YKpaiHOO
ta €C), CTaBUTh MUTAHHS PO HEOOX1JI-
HICTB 3aXHMCTy KPHUMIHAJILHO-TIPABOBUMH
3ac00aMHu MisTLHOCTI Takoi iHCTHUTYII. Ha
HaIIy JTYMKY, IIe MOJKe OyTH pO3IIHpPEHHS
00CTaHOBKU BUMHEHHS TaKUX 3JI0YUHIB
MIPOTH MPABOCY/IS K 3aBiJIOMO HEIpaB-
IMBE MOKa3aHHs, BIAMOBA BiJ JaBaHHS
MMOKA3aHHS Ta MEePEIIKOKAHHS 3’ IBIICHHS
YYaCHUKIB CyJOYNHCTBA, IPUMYIITyBaHHS
iX 10 BIIMOBH JIaBaHHS MMOKa3aHb YU BH-
cHOBKY (ctarTi 384-386 KK Ykpainn). He
MEHIII B&XKJIMBUM € BUCHOBOK IIIOJI0 BaXK-
sBocTi patudikarii Yrpainoro KonpeHirii
PO 3aXHCT MPaB JIFOTUHA 1 OCHOBOTIOIOXK-
HUX CBOOOJI, @ TAKO)K BU3HAHHS ITPAKTHKH
€BpONEHCHKOTO CyAy 3 TPaB JIOIUHH K
okepena npasa. [Ipaktuka €CIUI gie na
BUIICPEKEHHS HAIlIOHAJIBLHOTO 3aKOHO-
JIABCTBA Ta HAI[IOHAJILHUX aKTiB TIyMaucH-
HS B YaCTHHI BCTAHOBIIEHHS CTaHIAapTiB
mpaB i cBOOOI, a TAKOXK PO3KPUTTS OKpe-
MHUX O3HAK 3JI0YHMHIB ITPOTH MIPABOCYIJIS.
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