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Onexkciit Orexcangpornu Kor

Bizzgia npo6aem npusammozo npasa

Hayxoso-gocaignuii incmumym npusammozo npasa i nignpue MHUUmsa
Hauionanvroi akagemii npasosux nayx Ypainu imeni akagemixa M. I. Bypuaka
Kuis, Yxkpaina

3AXHUCT CYB’EKTUBHUX UMBINbHUX T1PAB
Y MEXAHI3SMI IIPABOBOI'O PETYAIOBAHHA

AHoOTaWifA. VY cmammi 30ilicneno cnpoby oocaioumu cnocobu saxucmy cyo eKmueHux npas
Y MexaHizmi npagoeozo pezynosants. Posxpumo nonamms mexaniamy npagogozo pecynosaH-
HA, 8UBUEHO NIOX00U 00 1020 maymadenHs. YV npoyeci 0ocnioxicents 0yio eudineno cmaoii
npasosoco pecynioeanHs ma OKpecieno elemenmu, XapakmepHi O KOXCHOI 3 yux cmaoiil.
Ilpoananizosano 3akonodascmeo Ykpainu cmoco8Ho 6U3HAYEHHS NPABOBUX HOPM | CROCO0I8
30IUCHEeHHs CYO EKMUBHUX NPAB, PO32TIAHYMO KOHKPEemHI 8UNAOKU 3 OKpecieHoi memu  yKpa-
incoxkomy cyoouuncmei. Busnaueno, wo 3axucm cyo’ €KmueHux npaeg 3aniexcumsv 6i0 cmaoii
301lCHEeHHs Yux npas ma UKOHAHHS 0008 A3Ki6. 3pobieno 6UCHOBOK npo me, Wo cy0osd
81004 MA€ 8uUpPIUIAIbHE 3HAYEHHS 011 POPMYBAHHA NPAKMUKU 3a0e3nedenHs epexmusHo2o
3axucmy YugiibHUX npae i 3aKOHHUX IHmepecis.

KurouoBi cjioBa: HOpMH TpaBa, Cy0’ €KTHBHE IUBLIBHE MIPAaBO, IIPABOBE PETYITIOBAHHSA, CTaIii
NPaBOBOTO PETYJIOBAHHS, 3aXUCT Cy0’ €KTUBHUX LIUBIJILHUX IIPaB, CIIOCOOM 3aXUCTY TpaBa.

Anexceit Arexcanaporuu Kor

Omaea npo6aem wacmmozo npasa

Hayuro-uccaegosamenvckuii uncmumym 4acmuozo npasa u npesnpuHUMAamenbcmea
Hauyuonanvnoii akagzemuu npasosvix nayx Yxpaunot umenu axagemuxa @M. I. Bypuaxa
Kues, Yxpauna

3AIUHUTA CYBbEKTHUBHbBIX I'PAIKJAHCKHUX ITPAB
B MEXAHH3ME I1PABOBOI'O PEI'YAUPOBAHHA

AHHOTaNUsI. B cmamve ocywecmeaiena nonblmka ucciedo8anust cnocobos 3auumol CyoveK-
MUBHBIX NPAB 8 MEXAHUZIME NPABOBO2O pe2yiuposanus. Packpvimo nonsmue mexanuszma npaso-
6020 pe2yIuUpoOBaHUsl, U3YUeHbl NOOX00bl K €20 MOIKO8aHuio. B npoyecce uccnedosanus oviiu
6bl0ENeHbl CMAOUL NPABOBO2O PESYIUPOBAHUSL U 0DO3HAYEHbL INEMEHNbl, XapaKmepHvle 05
Kascoou uz smux cmaouil. IIpoananuzuposano 3aKoHo0amenbcmeo Yxpaunsvi OmHoOCUmMenbHo
onpeoeneHus NPABosbiX HOPM U CNOCOO08 OCYUeCMEIEHUsL CYObEKMUBHBIX NPAG, PACCMOMPEHbL
KOHKpemHble Ciydau no 0003HAYEHHOU meme 6 YKPAUHCKOM cyoonpouszsodcmee. Onpedeneno,
umo 3auuma cyOvbeKmueHbIX nPas 3a6UCUm On CMaouu OCYWeCmaienus Jmux npag u ucnoi-
nenus 06s3annocmet. Coenan 661600 0 MOM, YUMo CyOeOHas 61aChb UMeem peuiaioujee 3Have-
Hue 0711 opMupoB8aHuUs NPAKMUKY obecneuenus 3P Gekmueroll 3auumsl eparicOaHCKUx npas
U 3AKOHHBIX UHMEPECO8.

KuroueBble cJ10Ba: HOPMBI IPaBa, CyObEKTUBHOE IPAYKIAAHCKOE MPABO, IPABOBOEC PETYIHUPOBA-
HUE, CTaJIUU [IPABOBOTO PETYIMPOBAHMUS, 3aIIUTA CyObEKTUBHBIX I'PAKIAHCKUX MIPAB, CIIOCOOBI
3aIlMTHI IIpaBa.
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PROTECTION OF SUBJECTIVE CIVIL RIGHTS
IN THE MECHANISM OF LEGAL REGULATION

Abstract. The article attempts to explore the ways of protection of subjective civil rights in the
legal regulation mechanism. The concept of the mechanism of legal regulation is revealed, ap-
proaches to its interpretation are studied. During the study, the stages of legal regulation were
identified, as well as the elements specific to each of these stages. The legislation of Ukraine
concerning the definition of legal norms and methods of implementation of subjective rights is
analyzed, specific cases in Ukrainian legal proceedings are considered. It has been determined
that the protection of subjective rights depends on the stage of implementation of these rights and
the fulfillment of obligations. It is concluded that the judiciary is determinative for the formation
of the practice of ensuring the effective protection of civil rights and legitimate interests.

Keywords: norms of law, subjective civil law, legal regulation, stages of legal regulation, pro-
tection of subjective civil rights, methods of protection of rights.

BCTYIIL

TpuBanmii 4ac 3arabHOTEOPETUYHI Ta MTUBLTICTUYHI TOCHIKEHHS KOHIIEHTPYBAJINCS
Ha BU3HAYCHHI MPaBOBOi MPHUPOAM, BUSBJICHHI XapaKTEPHUX O3HAK Ta 0COOIUBOCTEH
OKpeMHX HayKOBUX KaTeropiil, TaKux sK HOpMa IIpaBa, IIPaBOBIAHOLICHHS, [IpaBa Ta
000B’SI3KHU, FOPUNYHI (haKTH, CAHKIIi, BIAMOBIAANBHICTH TOMIO. L5 TeHaeHITIsSI 3yMOB-
JIeHa MTOTPeOOT0 BUPITIICHHS HAHOUTBIT HAraIbHUX MTUTaHb, BUSBIICHUX IIPaB0O3aCTOCOB-
HOIO MIPAKTHKOIO.

Bonnowac y TakoMy mociiHAIIBKOMY (hOpMaTi HEMOXKIIMBO OMHHYTH YBaroko CHC-
TEMHI 3B’ SI3KH MK OKPEMUMH IOPUANIHIMH KaTeropisiMu. AHali3 TPaBOBIAHOCHH CBifI-
YHUTH TPO T€, IO BOHH € PE3yJIbTaTOM BIUIMBY HOPMH MpaBa Ha CYCHIIbHI BiJIHOCHHH.
PerynsTuBHMIA BIUTMB HOPMU TIpaBa, NPUBEACHHS 11 B /110 OB’ SI3YE€THCS 13 KOHKPETHUMHU
XKHUTTEBUMHU OOCTaBHHAMH (}OpI/I,E[I/I‘lHI/IMI/I (axTaMn), sIKi «3aMycKaloTh» BUHUKHEHHS
cy0’ €KTMBHHX TIPaB Ta 000B’A3KiB. X MOpyIIEHHS MPUBOIMTE 10 3aCTOCYBAHHS CAHKILi
IIPaBOBOi HOPMH 200 1HIINX 3aX0/iB pearyBaHHs, 3a0€311EYEHNX MOXKIIMBICTIO BUKOPHC-
TaHHS 3aXOJIiB JIEPKABHOTO TPHMYCY, 110 € XapaKTePHUM [T TO3UTHBHOTO Tipasa [1].

Kputnuna Maca nogiOHUX BUSIBICHUX 3B SI3KiB MIXK KJIFOUOBUMH IIPAaBOBUMH KaTe-
rOpisSIMU MiIIITOBXHYJIA HAYKOBIIIB 10 TOCTAHOBKH IMUTAHHS MPO MEBHY CUCTEMY 3aC0-
0iB BIIMBY ITpaBa Ha CYCIIbHI BiTHOCHHHU. Lle 1aBamo MOXKIUBICT PO3IIISAATH ITPABO
B JIMHAMIIIi, JIOCJTIIUTH MOTO B aCIEKTI HAHOUIBII JIEBOTO COIIAIBHOTO PEryJsTopa,
B1JIOMOTO JIONCTBY [2].

He Bunanxoso JI. C. SIBu4 cTaBUTh NUTAaHHS PO HAJIEKHE PO3YMIHHS [IpaBa yepe3
MeXaHi3M Horo mii. [IpaBo He Mae KOTHOTO CEHCY, SKIIO HOTO TIOJI0KCHHS HE 3HAXO/ISATh
@

84



Bicuuk Hauionaabnoi akagemii npaBosux nayk Ykpainun Tom 25, Ne 2, 2018

CBO€T peasizartii B JiSUTBHOCTI JIFOAEH abo 1X opraHizalliif, y CyCIJIbHUX BiTHOCHHAX.
HeMmoxmiBO 3p03yMiTH MpaBo, SKIIO BiJBOJIKATHCS BiJ MEXaHi3My HOTO peamizariii
B )KHTTI cycmiibeTBa. Lle He mpuMeHIIye 3HaueHHS 3aKOHO/IABCTRA, 3aKPITNICHUX HUM
TIpaB Ta 000B’S3KiB, ajie 3MYIITY€E IOPUANIHY MPAKTUKY i TEOPIr0 MOCTIHHO 3BUTHHATH-
Cs1 BiJT IOTMaTHU3MYy, BUCHOBKIB 1 3asIB, III0 HE BIMOBIMAI0Th AificHOCTI. CII0BO 3aKOHO-
JIaBIIST 200 PIMICHHS Cydy HE € CAMOITIJITIO, & JIUIIE 3aCO00M IS TOCATHEHHS COIialTb-
HorO pesynbrary [3]. Lle miarBeppkye, o mocTaHOBKa IMUTAHHS TTPO OCOOIUBI 3acai,
3aKOHH, MEXaHI3MH [Iii MpaBa HE € YAMOCH BUMIAIKOBUM, aji¢ JIOTIYHUM HACITiIKOM
PO3BHUTKY 3arajbHOIPABOBOI Ta MUBITICTHYHOT JOKTPUHH [4; 5].

1. MATEPIAJIM TA METOIHU

TepMmiH «MexaHi3M» CTOCOBHO BIUIMBY IpaBa Ha CyCITUIbHI BI/IHOCHHHU 1€ HA ITOYaTKy
70-x pp. XX crt. Buepuie BukopuctaB M. I'. AjexkcanapoB ajisi XapaKTEpUCTUKH OCHOB-
HUX €JIEMEHTIB MMPAaBOBOTO perymoBaHHsA [6]. [Ipu npoMy, KpiM CyTO TEXHIYHOTO 3Ha-
YEHHS [IbOTO TEPMiHa SIK aHAJIO0Ta «MAIIUHWY, i1 MEXaH13MOM PO3YMIIOTh:

— IIEBHY BHYTPILIHIO CUCTEMY;

— yCTpiii, IKMil BU3HAUA€E MOPSIIOK TOTO YU 1HIIOTO PI3HOBUAY IiSUTBHOCTI;

— TOCJIIOBHICTH CTaHiB, MPOIECIB, M0 BU3HAYAIOTh CO00I0 SKY-HEOYIh Hito,
sBue [7; 8].

TakuM YMHOM, MU MOXKEMO CTBEp/XKYBaTH, 110 HE TEXHIYHE 3HAUYCHHS BKa3aHOTO
TEpMiHa, a caMe MOKJIMBICTh HOTO BUKOPUCTAHHS JIJIsl [IO3HAYEHHSI TIEBHOTO TIPOIIECY,
Ji1 IHCTPYMEHTY B AMHAMIYHIM XapaKTEPUCTHLII 3yMOBIIIOE iHTEpeC MPaBHUKIB. 3 I[bO-
r'0 BUIUIMBA€ METa CTATTi — JOCIIAUTH MEXaHi3M IIPaBOBOIO PEryJIOBaHHS Ta BU3HA-
YHUTHU CIIOCOOM 3aXUCTY Cy0’€KTUBHHX LUBITBHUX TPaB.

Jist TOCSITHEHHST METH TOCTIIKEHHS 3aCTOCOBAHO Psii TEOPETUYHHUX METOMIB. 30-
Kpema, OyB IPOBEICHHUI TEOPETHUHUI 1 PETPOCIICKTUBHUI aHaJli3 HAKOIIMYCHHX TPaLlb
MIPOBIAHMX HAYKOBIIIB 3 JaHOI TeMaTHKH. Lle 103BONMIO IPOCTEXNUTH €BOIIOLIIO TTiJI-
XOMIB 10 BU3HAYCHHS 1 TIIyMadeHHsI MEXaHi3My MPaBOBOI peryJsllii, loro cramiii Ta
OCHOBHUX CKJIQ/IOBHX €JIEMEHTIB. 3a JJOIIOMOT0I0 HOPMATHBHO-TIPABOBOTO ITiAXOY OyII0
ITpoaHaJIi30BaHO 3aKOHOABY1 JOKyMEHTH, 30kpeMa L{nBinpHII KofieKe YKpaiHu (mari —
LK VYkpaiuu) [9]. BuaineHo okpemi cTaTTi CTOCOBHO BU3HAYCHHS CY0’ €KTHBHOIO
mpaBa Ta croco0iB Horo 3axucty. L{iHHUM xepenom iHGOpMaIii cTanu MOCTaHOBU
Bepxosnoro Cyny Ykpainu Ta Bumoro rocrogapcskoro cyay YKpainu, ki Ha KOHKPET-
HUX NPUKIaJax J03BOIMIM OXapaKTEPU3yBaTH MIPUHIHIIN 3aXUCTY Cy0’ €KTUBHHX LIU-
BUIBHHX TIPaB B YKpaiHCbKOMY CynoIrHCTBI [10—16].

2. PE3VIIBTATHU TA JUCKYCIA

2.1. [lonamms mexanizmy npagoeoco pe2ynro8anHs

Xoda MOHATTS MeXaHi3My IPaBOBOTO PETYIIOBAHHS 32 OCTAHHI JECATHIITTS CTAJI0
3arajJbHOBU3HAHMM 1 B T€Opil Mpasa, i B Taly3eBUX HayKax, IHKOJIM 3yCTPIYalOThCA
TIeBHI 3arepedcHHs oro mominsHOCTI. Tak, JI. O. KopueBHa BBaxkae, mo B yMOBax
@
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TyMaHiTapu3arii TCOpeTUIHNUX 3HaHb PO JepkKaBy U MpaBO TaKWH MEXaHICTHIHUH
ITiJIX1JT IO TIPaBOBOTO PETYIIIOBAHHS BUKJIMKAE CYMHIBU, OCKUIbKM 0araro B YoMy 3a-
CHOBaHUI Ha OCOOMMBOCTAX PAASHCHKOI HAYKH, TPAIUIIITHO OPIEHTOBAHOI HA IPUYHH-
HO-MeXaHi4He O0aveHHs cBiTy. Ha qymMKy mOCTiHUIN, Y CY9acHUX YMOBaX BHACIIIOK
OHTOJIOTIYHOT PEBOJIONIT B HAyIli Ta OB’ I3aHOI 3 HEIO TYMaHiTapu3allii TeOPETUIHNX
3HAaHb MEXaHICTHYHUH MiJXi] Y TPABOIIi3HAHHI € CIIPOIIEHHUM, a OTKE, i HEIOCTATHIM
[17]. He 3ynuHSrO4YKMCH Ha ACTaIbHIH OIIHIII 3a3HAYEHOI ITO3UILiT, ABTOP KOHCTATYE, 1110
TaKi MMOTJIS AN TMTOOAMHOKI H y IIJIOMY HE BITUBAIOTH Ha MTOIIMPEHHS ITi€T KaTeropii, sika
OpraHiuHO BBIHIILIA B HAYKOBHH OOIT.

Sk BigzaagaB C. C. AnekceeB, TOHATTI MEXaHI3My PABOBOTO PETYIIOBAHHS A€
MOJKJIMBICTh HE TiJIBKH 310paTH pa3oM SBUIIA MIPABOBOI AIMCHOCTI (HOPMH, TIPaBOBiI-
HOCHHHU, IOPUIMYHI aKTH) i BA3HAYHUTH iX SIK IUTICHICTD, & i YIBUTH 1X Y «IIPaIFOI04O0-
My», CHCTEMHO-THHAMIYHOMY BUTJISAI, STKAH XapaKTepU3y€e pe3yIbTaTHBHICTh TPaBO-
BOTO PETYIIOBAHHS, HOTO 3AaTHICTh TaPaHTYBATH 3 IPABOBOTO OOKY AOCSTHEHHS LIIEH,
MTOCTABJIEHUX 3aKOHOJABIIEM; BHCBITJIIMTH Y 3B 53Ky 13 MM crienudivyai $yHKmii, SKi
BHUKOHYIOTB Ti UM 1HIII IPaBOBI SIBUIA Y MPAaBOBil CHCTEMIi, MPOAEMOHCTPYBATH MiXK
c00010 iX 3B’s130K Ta B3aemoito [18].

Ha nymky B. C. KoBanbchKoTO, TOHATTS «MEXaHI3M MPAaBOBOTO PETYIIOBAHHSDY CITIJT
BU3HATH BAAJINM, OCKITBKH YCTaJICHE 3HAYCHHS CII0BA «MEXaHi3M» y3TOIKY€EThCS 3 TAMHU
SIBUIIIAMH, SIK1 HAYKOBIII TIParHyTh IMEHYBATH TIPH TOCITIPKEHH] TIPaBOBOTO BIUTHBY Ha
cycninbHi BizHOCHHH. Cepes 1HIIOro MOXKHA IMOTOJUTHCH, IO MEXaHi3M IPaBOBOTO
peryioBaHHsI Ja€ 3MOTY TIIMOIIE Mi3HATH crieu(iKy 00’ €KTIB 1 BiTHOCUH PEryIOBaH-
Hs, X CIUIBbHI Ta BiAMIHHI CKJIaJI0Bi, 0COOJMBOCTI IIPAaBOBOTO BILTUBY Ha CYyCITUIBbHI
BimHOoCcHHH [19].

Tax, C. C. AnexceeB, KU HAUTPYHTOBHIIIIE JOCII/KYBaB KaTeropito MeXaHi3mMy
MIPaBOBOT'O PETYIIOBAHHS, 3ayBasKyBaB, 110 i/l UM MOHSATTAM CIIiZl PO3YMITH BCIO CY-
KYITHICTh IOPUAMYHUX 3aXOAIB y iX €IHOCTI, 32 IOMOMOTOI0 SIKUX 3a0€3MeuyeThCs
MIPaBOBUY BIUIMB HA CYCHiIBbHI BigHOCHHU [20]. 3BHUaiiHO, IMicis MOSBH HaBEIEHOTO
BU3HAYCHHS 311HCHIOBAIUCS CIIPOOU HOTO MOAAIBIIOT0 PO3BUTKY, YTOYHEHHS, a 1HOI
HaBiTh icTOTHOT 3MiHH. 30Kpema, Ha aymMKy C. O. IlorpiGHoro, MexaHi3M IpaBOBOTO
pErylioBaHHS € MOCTiAOBHUM JIAHLIOTOM 3MiHH OKPEMHUX MPaBOBHX SBUII: HOpMa
TIpaBa, Mo PETYIIOE ITUBUTLHI BITHOCUHY, — FOPUINIHUHN (PaKT — IIpaBa Ta 000B’ SI3KH —
peasizaliis UX NpaB i BAKOHAHHS 000B’S3KiB, a 32 HEOOXiTHOCTI — TAKOXK 3aXUCT I10-
pyuIeHoro mpasa 4u inTepecy [21]. ABTOp KOHIIEHTPY€E MaKCHMaJIbHY yBary came Ha
JUHAMIYHINA XapaKTEepPHUCTHUIl SBHINA 13 BU3HAYEHHSM OCHOBHHUX IPOMDKHUX ITYHKTIiB
foro nii (MoCTymaabHOTO PyXY).

O. B. Maipko ponoHy€e po3nIsiIaTH MEXaHi3M IIPaBOBOTO PETYIIOBAHHS K CHC-
TEeMy MPaBOBUX 3ac00iB, OPraHi3oBaHUX HAMOLIBII MOCTIIOBHO 3 METOIO TIOIOJaHHS
TIEPEIKO/I, 110 iICHYIOTh Ha MIIAXY 3aJI0BOJICHHS iHTEpeCiB cy0’ekTiB mpasa [22]. Ha
JYMKY aBTOpa, IIe € KOPOTKOIO (hOPMOIO PO3yMiHHS MEXaHI3My IPAaBOBOTO PETYTFOBaH-
Hs. HaBpsiji 4yu BUIpaBIaHUMU € MPOIO3HUIIIT 3BEJACHHS HOT0O TUILKH JIO MOJI0JIAHHS
@
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TIePETIKOT, OCKUTHLKH 1€ TTIOHTTS BKITIOYAE B ce0e TakoX 1 0€3KOHMITIKTHHHN pyX BTLUICH-
HsI IPUITUCIB IOPUINYHOT HOPMHU B CYCITIIBHE HKUTTSI.

Icaye i panukanbae epeocMucienns miei kareropii. P. b. [lumka ta O. P. [um-
Ka pPO3yMilOTh MEXaHi3M IPaBOBOTO PETYITFOBAHHS IIMBUTHHUX MIPABOBITHOCHH SIK TTEPE/I-
OaveHi HOpMaMH ITpaBa KOHCTPYKIIii BU3HAYABHUX JIJIsl IIUBIIBHOTO MPaBa MPaBOBUX
IHCTHUTYTIB (TIpeAMET i METOJI, 3aCa¥ ITUBLITHPHOTO 3aKOHO/IaBCTBA, ITiJICTABH iX BUHUK-
HEHHSI, TPABOBE CTAHOBHUIIEC YYAaCHUKIB, MPABOBUH peXHUM 00’ €KTiB, Miclle Ta 4ac
3MICHEHHS TIpaB i BUKOHAHHS 000B’SI3KiB), SIKi BU3HAYAIOTH JOIYCTUMICTh, BUJ Ta
3MiCT OuX npaBoBinHocuH [23]. [Ipu nboMy HaBiTH caMi aBTOPH BiJI3HAYAIOTH HEOPAH-
HApHICTb TAKOIo MiAX0Ay 10 JAe(iHIIii JOCTIKYBAHOTO TOHATTS W 3alpPOIIYOTh J10
JIUCKYCIi 3 I[LOTO TIPUBOLY.

OTxe, HAyKOBISIMU OYJ10 3alIPOMOHOBAHO 3HAYHY KiJIbKICTh BU3HAYCHb MOHSTTS
MeXaHi3My IIPaBOBOTO PETYIIOBAHHS, OHAK BCl BOHH B LIJIOMY 3aJIMIIAIOTHCS B MEXKaxX
3aranpHOro po3yMinns wiei nedininii C. C. AnekceeBa, sika Oyna copuiiHsaTa i B cydac-
Hil BITYM3HSAHIA nuBimicTHi [24].

2.2. Cxnaoosi yacmunu Mexamiamy npasoso2o pecynioeanHs;

[IuTaHHS BU3HAYCHHS CKJIAIOBUX MEXaHI3MY MTPABOBOTO PETYITIOBAHHS K IOPUINIHOT
KaTeropii JI0Ci 3aJIMIIAE€THCS IUCKYCIHHUM 1 HEe 3HAXOUTh OJJHOCTAHHOTO CIIPUIHSITTS
B Haymi. C. C. AnekceeB BU3HAUae HOTO €IEMEHTH Uepe3 aHali3 CTalildl mpaBOBOTO
perynoBaHHS:

1. Ilepma crafmis — periaMeHTallisl CyCHiJIbHUX BIAHOCHH, SIKi MOTPeOyIOTh I0pH-
JUYHOTO OTIOCEPEIKyBaHHS.

2. [pyra crafist — Aist OPUIANYHUX HOPM, 1[0 CIPUYHHSE BAHUKHEHHS 200 3MiHY
MIPAaBOBUX BITHOCHH (Cy0’€KTHBHHUX IOPHANYHHUX IPaB Ta 000B’A3KiB KOHKPETHHUX
oci0).

3. Tpets cTanis — peanizaiis IOPUIAIHAX TPaB Ta 000B’SA3KiB, KOJIM TPAaBOBE pe-
T'YITFOBaHHS J0CATAE CBOIX I[JIeH 1 BTUTIOETHCS Y TIOBEIHIII KOHKPETHHX 0Ci0.

Lum cranisM mporecy mpaBoOBOTO PErylIOBAHHS BiJIMOBIAAIOTh TPH OCHOBHHX
€JIEMEHTH: IOPUANYHI HOPMH, MTPABOBITHOCHHHM, aKTH peajizallii cyd eKTUBHUX IpaB
Ta IPUIXYHUX 000B’SI3KIB; a TAKOXK J[Ba JIOJATKOBUX — IPAaBOCBIJIOMICTh 1 IIpaBOBa
KYJBTypa, SKi 3aiiMatoTh crienndidae Micie B MeXaHi3Mi, He BUCTYHAIOTh OKPEMOTO
JIAHKOIO, & MAIOTh 3araJibHe 3Ha4eHHs W JJOTUYHI JI0 BCiX CKIIAJOBUX MexaHizmy [20].
Bru3bky TOUKY 30py Ha CTaJlii MEXaHi3My IIPABOBOI'0 PETYJIFOBAHHS Ta HOTO €JICMEHTIB
BiIoOpaskeHO B Cy4acHiii BITYM3HAHIN Teopii mpasa [25].

Bonnouac cam C. C. AnekceeB y nMogaibUIuX JOCTIHKEHHSX JICIIO JIOTIOBHIOE CBOIO
ro3utito. KpiM Ha3BaHUX BHINE TPHOX CTAMil 1 BIATIOBIAHUX €JIEMEHTIB MEXaHi3My,
BUHHKAE 1oTpeda B TOAATKOBiH, (akyabTaTUBHIN 4eTBEPTiH crafii, sika abo mepenye
BHHUKHEHHIO IIPAaBOBIHOCHH, a00 MOKJIMKaHa 3a0e3MeYnTH iX peanizamiro. Lle cramais
3aCTOCYBaHHS IPaBa, sIKa XapaKTepU3y€eThCs THM, IO BIIAHHIA OpTaH (MepeayciM cy)
BUJIA€ BIIAJHUI 1HIUBIIyaibHUI akT. JaHiil cTajil BiJNOBIIa€ YETBEPTUI €IIEMEHT
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MEXaHI3My MPaBOBOTO PETYIIOBAHHS — IHAWBIAya bHI MPUITACH 3aCTOCYBAHHS IpaBa
[18]. st mo3uwis Oyna minxTpumana i y BITYM3HAHIN Haywi [26; 27].

Y HayKOBiH JIiTeparypi HEOTHOPA30BO MPOTIOHYBATIOCS TOTIOBHUTH YH 1HIITUM YHHOM
3MinuTU chopmynboBani C. C. AneKCeeBUM MiAXOIH 10 BU3HAYCHHS CKIIaJJOBUX MEXa-
Hi3My TpaBoBoro perymopanHs. Tak, 0. 1. ['peBIoB BBaykae MOXKIMBUM OKPEMO BH/Ii-
JUTH Y BKa3aHOMY MEXaHi3Mi Cy0’€KTiB IpaBa:

— IOpUINYHI (aKTh;

— IIPaBO3aCTOCOBHY IPAKTHKY ¥ aKTH 3aCTOCYBaHHsI 1IPaBa;

— JISUTBHICTD CHIELiaJIbHUX OpPraHiB 100 y3arajibHEHHs 3aKOHOAABCTBA Ta HOrO
pO3’SICHEHHS;

— NiATBHICTh YYEHUX-IOPHUCTIB 3 aHAJI3y Ta KOMCHTYBaHHS OCHOBHUX 3aKOHOMIp-
HOCTEH MPaBOTBOPUOCTI Ta MpaBopeaizallii;

— TPOMAICHKY AYMKY TIPO TIPaBO 1 YMHHE 3aKOHOMABCTBO [28].

[Humii HaOip eneMeHTiB MPONoHyBaB BU3HAUNTH A. M. BacunbeB, skuii BUILISE:

— TIPaBOBI MPHUHIINIIN;

— IPaBOTBOPYICTH;

— IpaBOBi HOPMH;

— IOpUANYHI (DaKTH;

— IpaBOBiIHOCHHH;

— Cy0’€eKTHBHE TIPaBO;

— OPUIUYHUN 000B’S30K;

— IHIWBIAyaJbHI aKTH peajizalii mpas i 000B’3KiB;

— TIpaBonopsiiok [29].

O1iHIOKYN HaBEJICHI MPOIO3UILii, CJIiJ] 3a3HAYUTH, 10 YacTO JIO CTaJil Ta ele-
MEHTIB MEXaHi3My NPABOBOIO PEryJIIOBaHHS BKJIIOYAE€THCS 3aHAATO LIUPOKE KOJIO
SIBHILI, 5IK1 Oe3M0CepeIHbO HE CTOCYIOTHCS BIPOBAKEHHS 00’ €KTUBHOTO TIpaBa B pe-
anpHe XKUTTA. He 3amepedyiodn BaXIIHBOCTI TiSITBHOCTI CIIEIIAIBHUX OPTaHIB 010
y3arajbHEHHS 3aKOHOJIaBCTBA Ta OT0 O3’ ICHEHHS, AISUTLHOCTI TPaBO3HABLIB y ce-
pi aHaizy Ta KOMEHTYBaHHS OCHOBHHMX 3aKOHOMIPHOCTEH MPAaBOTBOPYOCTI i mpaBo-
peamnisanii, TpoMaACchbKOl AYMKHU PO IPaBO i YMHHE 3aKOHOAABCTBO, HABPS YU J0-
LiJIHHO Ta OOTPYHTOBAHO BU3HABATHU iX €IEMEHTAMU MEXaHi3My MPaBOBOTO PETyIIo-
BaHHS, OCKIJTEKU 0€3M0CepeaHRO YV MPAaBOBOMY PETYIIOBAaHHI BOHU YUacTi HEe O€pyTh.
3raganuii A. M. BacuiibeBUM MpaBOMOPSIOK € y3arajlbHEHOIO KaTeTOPi€ro, BKIOUAE
B ceOe MpaBOBI HOPMH, aJie HE € IHCTPYMEHTOM ix peamizarii [29].

LlikaBe i MUTAaHHS OPO TE, YU BXOASATH JI0 CKJIaI0OBUX MEXaHi3My IIPaBOBOIO pery-
moBanHs opunnuHi Gaktu. O. O. KpacaBunkoB 3a3Havae, 1110 BOHH SBIISIOTH COOOI0
(hakTH peanpbHOI MIHCHOCTI, 3 HASIBHICTIO YH BiJCYTHICTIO SKUX HOPMHU ITUBLITHHOTO
MpaBa MoB’sI3YIOTh IOPUINYHI HACTIIKMA, TOOTO BUHUKHEHHS, 3MIHY UM TPUITHHEHHS
Cy0’€KTMBHUX NHUBINBHHUX TpaB Ta 000B’A3KiB (IMBINTBHUX MPaBOBIAHOCHH)
y mpaBocy0’ektHUX 0ci6 [30]. Takum unHOM, FOpUANYHI QakTH OE3MoCcepeHbO CTO-
CYIOTBCSl MEXaHi3MY ITPaBOBOTO PETYIIIOBAHHS, aJ[KE CaMe 3 IX HasIBHICTIO MIOB’ SI3YETHCSI
@
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PETYIATUBHUN BIIJIMB HOPMH IIpaBa, sIKa IPUBOJUTLCS B Jit0 a00, HABIIAKH, IPUIIUHSIE
IO Y1 3MIHIOE XapaKTep 3aJIeKHO BiJl MOSBH YU MPUIIMHEHHS! IOPUANYHOTO QakTy. 3 iH-
moro 00Ky, Taki ()akTh € 00CTaBHHAMH PEeaibHOTO (MaTepiajbHOIO) )KUTTS, BOHH 3aJIH-
LIAI0THCS 30BHILIHIMY U1 HOPMH IpaBa i MPaBOBOIO PETyIIOBAHHS SIK TAKOTO i HE BU-
CTYNArOTh MPOBIJIHUKOM BOJII 3aKOHOJABIIS II0/I0 KOHKPETHHUX JKUTTEBUX BiJTHOCHH.
O. O. KpacaBuuKkoB cIpaBeIJMBO HAroJIONIYBaB, 110 HOPMa IpaBa MOXE BCTAHOBUTHU
000B’SI3KOBICTh (MOXKIIMBICTD) Ti€l UM 1HIIOI MOBEAIHKU OCi0, a 10 CTOCY€EThCs (PaKTiB
peanpHOI MIWCHOCTI, TO BOHA 1X MOke TUTbKkH mepenbauntn [30]. Ilicas mpuBeneHHs
HOPMH B J1i10 (DYHKIIIs OPUANYHUX (aKTiB y IIPOLIEC] MPABOBOTO PETyIIOBaHHS Ha LILOMY
3aBEpIIYETHCS. A TOMY BKIIIOUCHHS FOPHIMIHOTO (DAKTY JI0 MEXaHI3My TIPAaBOBOTO pery-
JIFOBAHHSI SIK OKPEMOTO €JIEMEHTY PO3ipBe JIOTIUHUH JIAHLIIOT CTaAil IbOTO MEXaHi3MYy,
00’€THAHUI y CHCTEMY 3a KPHTEPIEM MOCIIOBHOCTI BIIPOBaKCHHSI y ()aKTUUHY TTOBE-
JIHKY 0Ci0 BOJII CYCITIIBCTBA (B 0CO01 3aKOHOMABITS ), BUPAXKEHOI Y IpaBoBii HopMi. Tum
Oinbplle M0 MosiBa IOPUANYHOTO (PaKTy MOXKIMBA Ha KUJIBKOX CTaTisX MEXaHi3My.

YpaxoByrodn HaBeeHe, MOJKHA BIH3HATH OUTHIT TTociTigoBHUME moryisian C. C. AJek-
CeeBa Ha CTafil Ta eJIEMEHTH MEXaHi3My NPaBOBOIO PEryNIOBAHHS, OCKIIBKH BOHH
TOYHINIE BiIOOpayKaroTh KIIFOYOBI eTanu peaiizaiii 00’ €KTHBHOTO MpaBa B CYCHIILHO-
MY JKHUTTI.

2.3. Lueinvui npasa ma ix 3axucm y Mexauizmi npagogo2o pecynio8anHs

[IpaBoBe perymnroBaHHs B HAHOIbII 3araTbHOMY PO3YMiHHI IIepeadadae BIOPSAKYBaH-
HsI CYCHUIBHUX BIJIHOCHH Yepe3 BIUIMB Ha MOBEAIHKY Jitogei. J{ist Toro 100 npuBecTu
AKTHBHICTh JIFOJIMHU Y Bi/IMOBITHICTH 13 IEBHUMH YSBJICHHSIMHE PO HeoOXiAHY (OakaHy)
MOBEIHKY B KOHKPETHIN CUTYyaIlil, MepIIiM KPOKOM Ma€ cTaTu GopMyItOBaHHsI OpieH-
THpa — MOJIENI TIOBEIIHKY B MEXaxX BiJMOBIAHOT cuTyartlii. ToMmy 3po3ymiJio, 0 MepIioko
CTaJi€r0 MEXaHi3My LMBLIbHO-IIPABOBOTO PETYINIOBAHHS BU3HAIOTHCS (POPMYBAHHS Ta
TSt FOPUIUIHAX HOPM.

Cama no cobi HOpMa ITpaBa € JUILE MOJCIUTIO JIIOACHKOI aKTUBHOCTI. BoHa € 3a-
raJbHUM TPABUIIOM, MPHUITMCOM JiSITH TICBHUM YHHOM Yy TICBHIM (akTUYHINA cUTyamil
1 TOMy He MOXe aJpecyBaTHCs iHAuBiMyaizoBaHo. Lli mpumuicu 3BepHYTI A0 BCiX
1 KO)KHOTO, UMl TIOBEIIHKA ITiJ[IIaIae i1 Jito BianosiaHoi Hopmu. Ha naniit cranii e
HEBIJIOMO, XTO 13 Cy0’€KTIB TiAmagaTuMe i [it0 JaHOI HOPMH TIpaBa i B3arajii ud BU-
HUKHE XKUTTEBA CUTYallisl, HA BPETYIIOBaHHS KO BOHA CIIPSIMOBaHA.

OueBu/IHO, 110 32 HASBHOCTI HOPMU TIpaBa MOJANIBIIAM KPOKOM Ma€ OyTH iHIHBI-
Iyaji3anis ii perynsaTHBHOI 11ii, TOOTO peanbHe 3aCTOCYBaHHS JO KOHKPETHOT KHUTTEBOL
CHUTYyallii Ta KOHKPETHHUX Ccy0’ ekTiB. TakuM YMHOM, Ha Wil cTaii IMBIILHO-IIPABOBOTO
peTYIIOBaHHS SKpa3 1 BiAOYyBa€ThCS IHIWBIMyaTi3allis dii MpaBOBOI HOPMH Yepe3 BH-
3HAUEHHS TOT0, XTO BUKOHYBaTUME BiJIIOBIAHI IPaBUIIa 1 K caMe.

[IpaBoBe HTTS Ta BECh PETrYJISTUBHHUIN BIUTMB HOPMH TIpaBa BiJI0YBAIOTHCS B MEXKaX
MIPaBOBIAHOCHH, TOOTO KOHKPETHUX CYCHIUJIbHUX BiTHOCHH, YPETYIbOBAHUX HOPMOIO
rpaBa. Hopma npaBa cama 1o co0i He MOYKe HaIlTUTH Cy0’ €KTIB IpaBamMu Ta 000B’ sI3KaMu
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YU 3BUTBHUTH BiJ TIPABOBOTO 3B’SI3KY, 110 BXKeE iCHYe. BoHa JIHIIIe CTBOPIOE IOPHINIHY
MOXKJIMBICTh BUHUKHEHHSI, 3MiHHU Ta IPUIMHEHHS [IMBUIFHOTO MPABOBIIHOILICHHS, YKa3y€e
Ha T1 KOHKPETHI yMOBH, 00CcTaBHHU ((PaKTH), 32 HASIBHOCTI SIKUX MPABOBUH 3B’SI30K MPHU-
XOIUTH y pyX. TaknuM YnHOM, HOpMa TIpaBa BUCTYTIAE SIK OJIHA i3 3d2AIbHUX HOPUOUYHUX
nepedymo6 BUHUKHEHHSI, 3MiHH Ta PUIMHEHHSI IUBIIBHUX MPaBoBigHOCHH [30].

3 MOSIBOIO B PEATTLHOMY JKUTTI IOPUANYHOTO (PaKTy peryisTHBHA JIis HOPMH TIpaBa
MNPUBOAUTH O BUHUKHEHHS KOHKPETHOr'O HUBIJBHOTO MPABOBIIHOMICHHS MiX
cy0’exTaMu. [HIMMMU cToOBaMH, y TIEBHUX 0Ci0 BUHUKAIOTH IpaBa Ta 000B’S3KH CTO-
COBHO KOHKPETHHUX 0JIar, 0 BUCTYNAIOTh 00’ €KTaMu IMBIILHUX MpaB. Taki nepeTso-
pPEeHHS CKJIaJaroTh 3MICT APYyTol cTajii MUBUIFHO-TIPABOBOTO PETYIIOBAHHS, HA SIKIN
BiIOyBa€THCS 1HIUBIAyai3alist MOZEIeH ColiaabHOI aKTUBHOCTI, 3aKJIa/ICHUX Y HOpMi
IpaBa, 1 BOHU CTAIOTh MOJICJISIMU TTOBEJIIHKA KOHKPETHUX CYy0’ €KTIB.

3BUYaitHO, 0 BU3HAYCHHS 1 (hiKcarlist TOTO, XTO 1 SIK caMe MMOBUHEH MIATH, HE ITPH-
BOJIUTH JIO0 TOCSITHEHHSI METH, 3apajd sIKOT HOpMa MaTepialbHOTO NpaBa BBOAMIIACS
B 1it0. OCKITBKH BCE MPaBoO CIpSIMOBaHE Ha BIOPSAIKYBAHHS peasibHUX Jiii abo 0e3i-
SUITBHOCTI 0Ci0, TPETHOIO CTAIE€I0 HUBITBHO-IPABOBOTO PETYIIOBAHHSA € 301HCHEHHS
Cy0’€KTHBHUX LUBUILHUX MPaB Ta BUKOHAHHS CY0’ €KTUBHUX IOPHIUYHUX 00OB’SI3KiB
BiJIMOBITHUMU Cy0’€KTaMH. 3a HAJICKHOTO 3MIHCHEHHS YyIIPABOMOUYEHUMH Cy0’ €KTaMu
[paB Ta BUKOHAHHs 00O0B’SI3KIB 1 AOCSATAETHCSI METa BCHOTO MPABOBOTO PETYIIOBAHHS
yepe3 BU3HAUCHWH MEXaHi3M, OCKUTBKH caMme Ha Il cTafii 3’ sIBIIE€ThCS Ta peaabHa
(bakTH4HA MMOBEIIHKA 0Ci0, HEOOXIHICTh SIKOT OyJa 3akiiaJicHa B HOpMI IIpaBa. 3a TBep-
mxeHHsIM FO. M. AHnpeesa, Ii€I0 TPETHOIO CTAMIEIO 1 3aKIHIYETHCS HOpMaJlbHA Mist
MEXaHi3My MPaBOBOTO PETYIIOBAHHS, aJKe 3a0e3MeuyeThcs OakaHa 3aKOHOJaBIEM
(daxTryHa noBeAiHKa cy0’ekTiB npasa [31].

BomHowac Take TBepIKCHHS, HA HAII IOV, He € KOpeKTHUM. CripaBii, MeXaHi3M
LUBLTBHO-IIPABOBOTO PETYNIOBAHHS CYCHUIBHUX BiIHOCHH BifoOpaskae Mpouec pyxy
3amporpaMoOBaHMX 3aKOHO/IABIIEM MOJIEJIeH MOBEAIHKHM Ta iX peajizailifo, 3pemToro,
B peaJibHiii MOBeiHII 0Ci0. BiH € mpaBOBUM SIBUIIIEM, sSIKE BKIIFOYAE B C€0€ MOYKIIMBICTh
BUKOPHCTAHHS PI3HUX FOPUINYHUX 3aCO0IB JIUIsl TOCATHEHHS KiHIIEBOT MeTH, 3abe3re-
YeHHSI KOHKPETHOI peabHOi OBEAIHKH cy0’ekTiB. OTHaK MOYKIIMBICTh BUKOPUCTAHHS
Pi3HUX 3aCO0IB /I JOCSTHEHHSI METU caMa 0 co0i He CBIUUTH PO T€, IO B OJTHUX
BHITAIKaX Ma€ MicIie HopMaIbHa ik MEXaHi3My, a B IHIITUX — aHOMaJIbHA. B ofHUX BU-
najKax MpaBoOBE PEryJIOBAHHS 3aBEPUIYETHCS HA TPETid cTalii, KONMM AOCATAETHCS
OakaHa MeTa: Cy0’ €KTHBHI IpaBa Ta 000B’ SI3KU 31HCHIOIOThCS Cy0’ €KTaMu Oe3 3acTo-
CYBaHHSI HUIMH JIOJIATKOBUX 3aXOJliB BIUIMBY. B iHIINX, Koim 3000B’s13aHa ocoda Bij-
XHJISIETBCS BiJ 3aporpaMoBaHoi HOPMOIO MTpaBa MOJENi TOBEAIHKH, MPOLEC MPaBo-
BOTO PETYITIOBAHHS IPOIOBXKY€ETHCS. Harmpukiam: 3acTocyBaHHS 3aC00iB IPAMYCY HE00-
XiJIHE B TAKUX Ta IHIIMX CXO)KUX BUMAJKAX:

— SIKIIO 0c00a MepemIKopKae Cy0’ eKTy MaifHOBHX MPaB IHTENEKTYaIbHOT BIaCHOC-
Ti y BUKOPUCTaHHI Bi/IMIOBITHOTO PE3yNBTaTy IHTEIEKTyallbHOI Y TBOPUYO AisUTBHOCTI,
He3Baxkarouu Ha mpunucH 4. 3 cT. 418 1K Vkpainu [9];
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— SKIIO NPOJAaBelb 3a JOTOBOPOM KyHiBJIi-IPOAaXy BCyleped npumnucam 4. 1
cT. 662 11K Vkpainu He niepeae MOKyILeBl BUBHAYCHHUH JIOTOBOPOM TOBAp;

— SKIIO XTOCh BTPYYA€EThCS Y CiMEiHE KUTTS (Pi3UYHOT 0COOH, HEXTYIOUU THUM
caMuM ToJiokeHHsAMH 4. 4 ct1. 291 TIK Ykpainu.

VYci HaBesieH1 cutyanii 00’ €IHy€e OJiHE — KOHKpeTHa (haKTHYHA MOBEIIHKA 0CO0U
He BiAMOBigae mpunucam npaBoBoi HopMmHu. Lle o3Hauae, mo Tpers cranis HUBiIbHO-
MIPaBOBOTO PETYIIOBAaHHS He Oyia peajizoBaHa y MOBHOMY 00Cs3i, Cy0’ €KTH MPaBo-
BIJIHOCHH BIAXUJIMJIACS BiJl MOJICJII IIOBEIHKH, BU3BHAYCHOT HOPMOIO IIpaBa. 3p03yMi-
JI0, 110 B TAaKMX BHIAJKaX NPaBOMOPSAOK mepeadayae MOXKIUBICTh pearyBaHHS Ha
(hakTHYHY CUTYAIli0 3 METOIO TIOBEPHEHHS Cy0’ €KTIB TIPaBOBITHOCHH /10 BUZHAYCHIX
MOBEJ[IHKOBHX CTAaHJIAPTIB, sIKi BIAOBIAIOTH HOPMI MpaBa, a00 MPUHANMHI 710 TaKoi
MOBEiHKH, fKa 37aTHA MPUBECTU O CKBIBaJCHTHUX KOMIICHCALIHHUX PE3yJbTaTIB.
YMOBHO Ka)xXy4H, 115 peaKIlis IPaBOMOPSIKY € HOPMAIBHOIO TI€F0 MEXaHi3My IHB1Ib-
HO-ITPaBOBOTO PEryJIIOBaHHS B YMOBaxX aHOMaJIbHOI (MPOTUIIPaBHOT) akTHUHOT 1O~
BEIIHKM KOHKPETHOT 0COOH.

Opnaxk ciig 3poOuTH neBHE yTouHeHHA. I myOniyHOTO MpaBa XapakTepHUM
€ HaJlaHHS y MPaBOBIIHOCUHAX MEPEBaKHOTO 3HAUCHHS Cy0’ €KTUBHUM 00OB’sI3KaM,
a He mpaBaM. OCTaHHi, 32 BEIMKUM PaxyHKOM, MOXKYTb OyTH OLJIbII BAAJIO OXapakTe-
pu3oBaHi Sk GYHKIT BIANOBIAHUX OpraHiB BIaau. HaTtomicTs y mpuBaTHOMY MpaBi
Ma€ Miclle IPUHIIMIIOBO 1HINA CHTYaIlisl, OCKIJIbKMA Ha MEPIIOMY MiCIli CTOSITh JIUC-
MO3UTHUBHICTH, BiJIbHE BOJEBUSBICHHA, CBOOOAA cy0’ €KTiB, MpUBaTHA iHiLiaTHBA.
OTxe, 3aBIaHHSAM TIpaBa B IIi cepi KATTEMISITHHOCTI CyCHITBLCTBA € JOCATHCHHS
KOHKPETHOT IMOBEAIHKY 3000B’s13aHOT 0COOH 3a YMOBH, SIKIIO IIbOTO Oakae ynpaBHe-
Ha cTopoHa. Lle o3Hauvae:

1. ITo-niepre, mo cy0’€KT IUBIILHOTO TIpaBa MOXE CaMOCTIHHO BYMHHUTH TIEBHI
JI03BOJICHI 00’ €EKTUBHHUM TIPABOM i1 3 METOIO TPUMYCUTH 3000B’s13aHy 0c00y BHKOHA-
TH CBili 000B’5130K. | 1151 MpaBoBa MOKIIMBICTH cama 1o co01 3a0e3Meuy€eThCs Aep:KaBHUM
MIPUMYCOM Yepe3 BH3HAHHS MPABOMIPHUMHU 3aC00IB CaMO3aXHCTy Ta BUKOPHUCTAHHS
3aXO0JIiB OIIEPATHBHOTO BILINBY.

2. [lo-npyre, cy0’€KT LMBUILHOTO MpaBa Ma€ TapaHTOBAHY MOXKJIHMBICTBH OIpa3y
3BEPHYTHCS JI0 PUMYCOBOI CHITH ACPKaBHOT BIIAIH 1 IEPEKIIACTH Ha Hel 3aBIaHHs T10-
BepHYTH (pakTHYHY MOBEAIHKY 3000B’s13aHOT 0COOM B MEXKi, epe1daueHi BCTAHOBJICHOIO
MOZIEIUTIO (HOPMOIO IpaBa Ha 3araJIbHOMY PiBHi Ta Cy0’ €KTUBHUM LIMBUIBHUM O0OB’I3KOM
Ha IHIUBITyaIbHOMY PiBHI).

JlocHipKyOUH 110 YETBEPTY CTalito mpaBoBoro peryiatoBanus, C. C. Anekcees Ha-
3uBac ii cTaiero 3acTocyBaHHs paBa. BoHa XxapakTepu3yeThCs TUM, 110 KOMIIETEHTHUH
BIIQIHUH OopraH (TIEpI 3a BCe Cy/A) BUIAE BIAIHHUNA 1HIUBIAyaTbHUN akT. Taki iHAWBI-
JyaJbHi MPHUITMCH 3aCTOCYBaHHS NpaBa € 00’ €KTUBHUMH pe3yJIbTaTaMu BIaHHUX Jii
CYZIB Ta IHIIMX KOMIIETEHTHUX OPraHiB, sIKi 320€3Meuy0Th peati3awilo BUMOT IOpUINY-
HUX HOpM [18].
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Y pamMkax MeXaHi3My IPaBOBOTO PETYIIOBaHHS IUBITRHUX BiTHOCWH Ha JaHIH
CTaii OCATaEThCS BIAMOBITHICTh (PAKTHYHOI MMOBEIIHKH 3000B’A3aHOT 0COOH Tepe/i-
Oadeniii HopMmoto mpasa Mozeni. Lliif MeTi y mpuBaTHOMY MpaBi CIYyTrye 3aXHCT
Cy0’€KTUBHUX IIUBIJIHLHUX TIPaB, SIKUH MMOBHICTIO peai3y€eThCs B MeXaxX JaHOT YeTBEp-
TOI CTaJil MEXaHI3My IIMBIJILHO-IIPABOBOTO PETYITIOBAHHSI.

3a3HauyMMO, IO 3aXHCT Cy0’ EKTHUBHUX IUBUTFHUX TPAB Y paMKax MeXaHi3My ITH-
BUJIBHO-TIPABOBOTO PETYJIIOBAHHS OB’ SI3aHUN 3 IHIIUMH CTaJisIMU HEPO3PUBHUMU
CHCTEMHHMH 3B’ sI3KaMU. 30KpeMa, TIpH MPUHHATTI Ta BBEACHHI B Jif0 HOPMHU TIpaBa
3aKOHOJIaBIIEM (DOPMYITIOEThCS 3arajibHe IPABUJIO MIOBEIIHKH 1 0pa3y X BU3HAYAIOTh-
csl criocoOu JOCATHEHHsI 0axaHoi (aKTHYHOT MOBEIHKH YYaCHUKIB CYCIUIBHUX BiJI-
HOCHH. Y JTaHOMY BHUITIQJIKy HEBAXKIIMBO, SKHM CaMe YHHOM OyJie JTOCATHYTO METH:
€IMHOI0 HOPMOIO MaTepiaJIbHOTO MTPaBa UM 31 3BEPHEHHSM JI0 1HIIUX cTaTel (ITyHKTIB)
HOPMAaTHBHO-TIPABOBOTO aKTa. Y BCIX BUIAKAaX HAIAHHS MPABIUTY TIOBEIIHKH 3arajbHO-
000B’3KOBOTO XapakTepy 3 HeOOXiHICTIO Tiepeidayae HassBHICTh CIIOCOO0IB MTPUBEICH-
HA (paKTHIHOT TTOBEMIHKU 3000B’13aHOI 0COOU JI0 BIAMOBITHOT MOCITI.

BinmoBimHi cUCTeMHI 3B’SI3KM ICHYIOTh TAKOX 31 CTAJI€F0 BUHUKHEHHS IUBITBHUX
[IPaBOBITHOCHH, 110 Tiepe0adae HaliJICHHs 0Ci0 Cy0 €KTUBHUMHU TpaBaMH Ta MOKJIa-
JIEHHs Ha IHINX cy0’ €KTUBHUX 000B’s3KiB. Sk crpaBemnmBo 3a3Hadae A. [ Spema,
Oy/ib-sike Cy0’€KTHBHE MPABO 3a CBOEIO CYCIUILHOK CYTHICTIO HE MOXe OyTH HEe3aXH-
meHuM. [IpaBo, 1o He 3aXHIIaeThCs, BTpadae CBOIO CyTHICTH [32]. [IpaBoBe peryimio-
BaHHS OyIb-IKUX CyCHUIbHUX BiJIHOCHH, OB’ si3aHE 13 MpouecoM TpaHchopmamii
MIPABOBUX MPHITKCIB Y IUIOMUHY (PaKTHYHUX CYCHUIBHUX BITHOCHH, Iependadae, mo
KOXKHE Cy0’ €KTHBHE IPaBO B pa3i HOTO MOpyIISHHs TAPAaHTOBAHO 3a0€31eUy€EThCS MOXK-
JIUBICTIO MOTO TIPUMYCOBOTO BIJIHOBJICHHS 200 3axucty [4]. Tomy, OCKUIbKH MpaBOBE
pEryIIOBaHHS JIOCATAE CBOET METH 4Yepe3 HaJliJIeHHs 0ci0 cy0’eKTUBHUMU TpaBaMH
11 000B’s13kaMU, TIOBEPHEHHS 0COOM JI0 HAJICIKHOT MOJIEII TIOBE/IIHKH B Pa3i BIIXUICHHS
BiJT HET HEMOJKJTMBE 11032 ICHYBaHHSM CY0’ €EKTHBHUX TIPaB B OJHOTO Cy0’ €KTa Ta Kopec-
MTOH/TYFOUUX IOPUINYHUX 000B’S3KIB Yy IHIIIOTO.

3axXUCT Cy0 €KTUBHUX IMPaB TICHO MOB’SI3aHUI TAKOXK 31 CTaII€I0 3MIHCHEHHS X
paB i BUKOHAHH: 000B’s13KiB. OCHOBHUM 3aBIaHHSM 3aXHCTy € CaMe TIOI0JIaHHS TIepe-
LIKOJI, SIKi CTBOPIOIOTHCSI YIIOBHOBa)XECHIH 0C001 Ha HUISAXY 3A1MCHEHHS CBOTO IpaBa,
gepe3 3a0e3neueHHs BUKOHAHHS 3000B’13aHOI0 0CO00T0 MTOKITAICHUX Ha Hei 000B’SI3KIB.
. B. XKuninkoBa 3Beprae yBary, 10 1HKOJIU peanizalisi cy0’eKTHBHOTO UBIIHHOTO
rpaBa oTpedye MOKIMBOCTI 3BEPTATUCS /10 KOMIIETEHTHHX JI€pP’KaBHUX OpPTaHiB 3a-
paau 3aCTOCYBaHHS AEPKABHOTO MPUMYCY B pa3i HEBUKOHAHHS KOHTPAreHTOM CBOIX
000B’s13kiB. [Iporiec peanizaiii cy0’€KTUBHUX IIUBUIBHUX ITPaB HAOyBa€ 0COOIUBOTO
3HAYEHHS, KOJIM WIETHCS PO iX 3aXHCT [5].

ChOrosiHi MO’KHA 3 YNIEBHEHICTIO CTBEPAXKYBaTH, 10 3BEPHEHHS YITOBHOBAKEHOT
0co0u 70 Cyy 3a 3aXHCTOM CBOIX IpaB JAJICKO HE 3aBXKIM MaE€ Ha METI caMe 3IiHCHU-
TH Halle)KHe il cy0’ €KTUBHE MPaBo 3a CIPUSHHS JiepKaBHOTO npumycy. [IpuHaiiMHi
TaKHii BUCHOBOK BHUILTUBAE 3 TeKCTy cT. 15 LIK Ykpainu [9], 3a mpunucamu gxoi KoxHa
@
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oco0a Mae IpaBo Ha 3aXUCT CBOTO ITUBIILHOTO TIpaBa HE TITBKU B pa3i HOTO MOPyIIIeH-
HSl, @ i y pa3i 1oro HeBU3HAHHS a00 OCHOPIOBaHHS. SIKIO 3aXUCT € PEaKLi€lo caMme Ha
HEBU3HAHHS Y OCIIOPIOBAHHS, OYEBUIIHO, BIJIMOBIIHUI MMO30B HE MOXE BBAXKATUCH
MIPUMYCOBUM 3JIIHCHEHHSIM IpaBa, ajpke BiH Oy/e CIIPSIMOBAHHU JIUIIE HA YCYHEHHS
HEBU3HAYCHOCTI B HAJIGKHOCTI Cy0 €KTHBHOTO MpaBa. YTIM 3 TaKOIO K YIEBHEHICTIO
MOYKHA CTBEP/KYBATH, 110 YCYHEHHS 11i€i HEBH3HAYEHOCTI € MePETyMOBOIO HAIEKHOTO
31CHEHHS Cy0’ €KTMBHOTO MpaBa i, 3pelITOI0, BCE OJHO Ma€ 3pOOUTH MOXKIIMBUMH BiJI-
TTOBiAHI (paKTHUHI i1 YIOBHOBa)KEHOI 0coOm. TakuM YHMHOM, HaBITh Y IIbOMY BHIIAIIKY
OYEBUJIHIM € HEPO3PUBHUH 3B S30K 3aXUCTY 1 31HCHEHHS Cy0’ €KTMBHOTO MpaBa.

Jlia geTBepTOl CcTafii MMBUIBHO-TIPABOBOTO PETYIIIOBAHHA XapaKTepHI CBOi I0pH-
Tu9HI (paKkTH, MO AAFOTH MMiJICTABH YIIOBHOBAXKEHIN 0C0O01 3BEPHYTHCS 33 3aXHUCTOM
CBOIX IpaB YM 3/IIMCHUTH TaKWUH 3aXUCT CAMOCTIHHO B MEXKaXx, JIO3BOJICHUX 3aKOHOM.
Taxumu ropuaunIHUME hakTamu, 3riaHo 3i cT. 15 LK Ykpaiau [9], € mopymienns, He-
BU3HAHHS 200 OCTIOPIOBaHHSI Cy0’ €KTUBHOT'O TIPaBa, IO ILIKOM IiITBEPIKYETHCS TAKOK
cymoBoro mpaktukoro [10; 11].

VHi]ikoBaHE PO3yMiHHS LMX TUIIB NPOTUIPABHOI NOBEAIHKM OyJI0 HaJaHEe CBOTO
yacy Bepxosaum Cynom Ykpainu. 3okpema, OpYIISHHS IpaBa MoB’ A3aHe 3 11030aB-
JISHHSIM HOTO BOJIOMIUTBIISE MOKITMBOCTI 3MIMCHUTH (peaji3yBaTH) CBOE IIPABO MOBHICTIO
a00 4acTKoBO. Y pa3i ocroproBaHHs 200 HEBU3HAHHS [TPaBa BUHUKAE HEBU3HAYCHICTh
y TIpaBi, BUKJIUKaHa MTOBEIIHKOIO 1HIITOT 0CO0M. TakuM YMHOM, IIOPYIICHHS, HEBU3HAHHS
a00 ocroproBaHHA cy0’€KTUBHOTO TIpaBa € MiICTaBOIO JUIsl 3BEPHEHHS 0COOH 3a 3aXHC-
TOM CBOTO TIpaBa i3 3aCTOCYBaHHIM BiIITOBIAHOTO crtoco0y 3axucty [12].

[Ipu 1boMy OCOOIHMBICTIO YETBEPTOI CTAil MPABOBOTO PETYIIOBAHHS ITUBLIHBHUX
BIJIHOCHH € Te, IO 3aXUCT Cy0’ €KTUBHOTO IMBUIBHOTO MPaBa 3aBXKIH PCai3y€eThCs
B [IEBHOMY CIIOCO01 3aX¥HCTY.

VY HaykoBiil niTeparypi OyJu BUCIOBIIEH] Pi3HI TOYKH 30py LIOAO PO3YMiHHS KaTe-
ropii «Croci0 3aXHCTy MpaBay, 30KpemMa, sIK BU BUMOTH, MaTepiaibHO-TIPAaBOBHH 3axXis,
TTOPSIZIOK BiTHOBJIICHHSI TIPaBa, HaJIeKHA Jlisl MOPYIIHUKA a00 K Jist Cy0’€KTa 3aXUCTY
[33]. BonHouac cymoBa MpaKkTHKa HaJa€e rmepepary Mixojy, 3a sIKOro Iij crocodamu
3aXUCTy Cy0’ €KTUBHUX IIUBUTFHUX TIPAB PO3YMIIOTh 3aKPITUIEHI 3aKOHOM MaTepiaibHO-
MIPaBOBi 3aX0/IM MPUMYCOBOTO XapakTepy, 3a JIOTMOMOTOI0 SKHUX 3/11HCHIOETHCS TIOHOB-
JIeHHs (BU3HAHHS) MOPYIICHUX (OCTIOPIOBAHUX ) TIPaB Ta BIUIUB Ha TopymHuKa [ 13—-16].

Jlucno3uTUBHA CIPSIMOBaHICTh IUBLIBHO-TIPABOBOTO PETYIIOBAHHS BTITIOETHCS
cepen iHMIoro y ¢BoOOl 3MIMCHEHHS BIACHOTO Cy0’€KTHBHOTO mpasa. Lle 3ymoBiroe
MOJKJIMBICTh BECTH MOBY 1 TIpO CBOOOJY 3aXHCTy BJIACHOTO Cy0’€KTHBHOTO TIpaBa 3a-
rajioM, a TaKoK CB0OOJly BUOOPY YITOBHOBaXKEHOI CTOPOHOIO CITOCOOY 3aXHUCTY.

HopwmaruBHe miaTBepHKSHHS 1151 T€3a OTpHUMalia 3aBAsSKA CyIoBii pedopmi, 30kpe-
Ma OHOBJIGHUM MPOLECyabHUM KOJIEKcaM Ta 3MiHaM, BHeceHHM J1o cT. 16 LIK Ykpainu.
3a3HaveHa ctarTs Oyiia TOTOBHEHA OKPEMHM ab3aIioM Takoro 3MicTy: «Cym Moxe 3a-
XHMCTUTH IIUBUTHHE TIPaBO 200 IHTEPEC IHIITMM CIIOCOOO0M, 1110 BCTAHOBIICHHIA IOTOBOPOM
a00 3aKOHOM YU CYIOM Y BU3HAYCHUX 3aKOHOM BUIaAKax» [34].

@
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BUCHOBKH

OTKe, YMHHE 3aKOHOIABCTBO YKpATHN HAJIA€ YYaCHUKaM IIMBUILHO-TIPABOBHX BITHOCUH
LIMPOKI MOXKJIMBOCTI BU3HAUYEHHS Ta BUOOPY CIOCO0IB 3aXUCTY CBOiX MOPYIICHHX,
OCTIOpIOBaHMX a00 HEeBM3HAHUX MpaB. L{e MOBHICTIO BiMOBIIa€ CYTHOCTI UBUTLHOTO
npasa, sike moOyJ0BaHe Ha MPUHIIMIIAX PIBHOCTI i TUCIIO3UTUBHOCTI, CIIPSIMOBaHE Ha
peautizaiito cBo060IM 0COOH Ta OPIEHTYETHCS HA IPUBATHY 1HIL[IATHUBY.

BinMoBa 3ak0HONABIIS BiJl 3aKPUTOTO MIEPENTIKY CIIOCO0IB 3aXHUCTY IUBIILHUX TIPaB
1 3aKOHHMX 1HTEPECIB, KU CbOTOJIHI HE BIAMOBIIA€ CY4YaCHIH JUHAMII IIUBITBHO-
MPaBOBUX BiTHOCHH, € a0COJIIOTHO BUIIPABAAHOIO 3 MPAKTUYHOI TOUKHU 30py. Y TiM HE0O-
MeXeHa CBOOOa YIIOBHOBAKEHOI 0COOM y BUOOPI CIIOCOOY 3aXUCTY TAKOXK HE MOXKE
BBa)KaTHCsl A0COIIOTHUM OJIaroM JUIsl IMBUTBHOTO 000POTY, a/KE B KIHIIEBOMY PaxyHKY
1Ie MOKE ITOCTABUTH TIiJl CyMHIB MPUHIIMII TPABOBOi BU3HAUYEHOCTI Ta 3alIKOAUTH 3a-
KOHHMM iHTEpecaM 3000B’3aH0T CTOPOHH Yepe3 BCTAHOBJICHHS HAIMIPHHUX J0JaTKOBHX
000B’sI3KIB, IPUIUCYBAHHS HECYMICHUX 3aXOJiB Ta BU3SHAHHS HEOOXiTHIMH HAI3BH-
YallHUX 32 KOHKPETHOI cuTyauii Aiii OOpKHUKA.

3a Takux 00CTaBHH BaXIIUBY POJIb Y GOPMYBaHHI MPaBMUIIHHOIT IPAKTHKH 3aCTOCY-
BaHHSI TIOJIOXKEHB [MBIJIBHOTO 3aKOHOJIABCTBA, 10 CHIPSIMOBaH1 Ha 3a0e31edeHHs edek-
TUBHOTO 3aXHCTY IUBUILHUX MPaB Ta 3aKOHHUX 1HTEPECiB, CbOTOJHI Ma€ BifirpaBaru
came cyaoBa BJIaJia, 30KpeMa HEeIllOAaBHO CTBOPEHHH y Ipoleci peopMyBaHHs CUCTE-
MU yKpaiHChKOTO cyqounHcTBa BepxoBuuii Cy.
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