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Kageopa 6e3nexu, npasooxoponnoi disibnocmi ma Qinancosux po3ciioysams
Tepuoninbcbkull HAYIOHANLHUL eKOHOMIYHULL YHIGEpCUMEm
Tepnonins, Yxpaina

AKTYAJIBHI IIMTAHHSA 3ACTOCYBAHHS IUBIJIBHO-
MMPABOBUX CIIOCOBIB 3AXUCTY IPABA JIEP2KABHOI
BJACHOCTI B YMOBAX KPU3U MI’KHAPO/JHOI'O
HYBJIYHOTI'O ITPABA

Anotauisi. Oxynayis nisocmposy Kpum ma eedenus giticokosux Oiti ha Cxo0i Ykpainu npusenu
00 2100aIbHUX NOPYUIEHb NPAB YCIX Kame2opill 81ACHUKIG. [lepicasHa é1acHicmb nocmpasxcoaia
yy He HaubOLIbWe, OCKIIbKU HE3AKOHHO HAYIOHANIZ308AHUMY BUAGUAUCL YILICHI MAUHOBI
KOMNIeKCU, NIONPUEMCMBA, YCMAHO8U ma opeaHizayii. Bupiwyeamu icHyrouuil Kongaixm midxc
Oeparcasamu  Yxpaina ma Pociticbkoio ®Dedepayicto nompioro, 36icHO, NYOAIUHO-NPABOGUM
IHCmpyMmenmapicm, npome Qaxmuuna Kpusza MIdCHApPOOH020 NYOIIUH020 Npasd, AKY MU Ha
Cb0200HI cnocmepieaemo, He 0ae MOddCIUBoCmi Yybo2o 3podbumu. OcHogna mema — 0OCAIOUMuU
0CcoOIUBOCTI 3ACMOCYBANHS YUBLIbHO-NPABOBUX CHOCODI8 3AXUCTY NPABA OePIHCABHOIL 81ACHOCHI
8 YMOBAX KPU3U MIJNCHAPOOHO20 NYONIUHO20 NpaAsa, SUHAYUMU NPOoOIeMU, WO CYNPOBOOICYIOMb
maxe 3aCmMocy8ants, ma Hamimumu wnsaxu ix supiwenus. Ilpu nioecomoeyi 0ocnioxicenns 6yio
BUKOPUCAHO — 3A2ANIbHOHAYKOBE | CHeyianbHi  Memoou HAYKO8020 NI3HAHMA, 30KpeMmda
dianexmuyHuil, QOpMATbHO-T02IYHUL, NOPIGHATLHO-NPABOBUL, CUCMEMHO20 aHANi3y mouwjo. B
00CNI0JHCEHHI 8KA3YEMBCA, WO 8 NPOYUECi 3aXUCMY O0EPHCABHOI 6IACHOCMI HASBHE enuKe Koid
cyb’ekmis, AKi MOdCymb Oymu 00 Hb020 3anyueHi. Y numawuHi npeocmagieHHs NpoKypopoM
inmepecie Oepoicasu y yitl Kamezopii cnpas 6CMAHOBIeHA HEOOHO3HAYHICMb CYO080I NPAKIMUKU.
Taxooic exazyemvcs Ha ocobIUBicmb npedcmasHuymea 6 cyoi iHmepecie O0epicasu 8 0cooi
Kabinemy Minicmpie Yxpainu ma Hayionanenoeo 6amky Yrpainu. Aemop 6i03nauae maxoogc
aKmyanbHicms NUMAHHA NIOCYOHOCMI Cnopié wjodo matina, sike nepebysac na mepumopii AP
Kpum. Hocniouswu 3axon Vrpainu «Illpo 3ab6e3neuenns npas i c60600 2pomadsin ma npasosuil
PedicUM HA MUMHACO80 OKYNnosauit mepumopii Yxpainuy 6i0 15.04.2014 p. ma Koncmumyyiio
Pociiicoxoi @edepayii sxazyemvcsa Ha OyaricmuyHicms Oii pisHUX 3AKOHI8 HA OOHIU mepumopii,
Wo PaKmuyHO YHEeMONCIUBTIOE BUKOHAMU DIlUEHHS CYOY, HABIMb SKWO B0HO OyOe NPULHAMO
HayioHanbHUM Ccyoom. Y3azanbHeHum aemop poobumsv GUCHOBOK, W0 EOUHON NOUYIEID 8CiX
0p2amie 0epi’casHOl 61a0u, Wo € Cyd €EKmamu YRPAaeIiHHI 0ePHCABHOI0 GLACHICMIO, Mae Oymu
HENno200JICeHHsT HA KOMNEHCAyilo 3a HAYIOHANi308aHe MAUHO 6i0 Oepacasu-azpecopa, aoddice
nosepuymu mooi 1o2o 6yde HeMoNHCIUB0. 3200a mae Oymu Oana auule Ha KOMHEHCAYio 3a mou
00xi0, AKUU KpaiHa empamuid 6 pe3yibmami HeMONCAUBOCHI BUKOPUCHOBYEAMU CE0I0
énacHicms. Ycsa HaAyioHanbHa ma MINCHAPOOHA Cy008a NPAKMUKA MAE 0eMOHCMPY8amu maxy
80110 YKPAIHCLKO20 HAPOOY.

KuaruoBi cioBa: odeporcasna enacuicmo, 3axucm npae, anexcis mepumopii, nayionanizayis,
YUBLILHO-NPABOBL CNOCOOU 3AXUCMY NPAB.
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CURRENT FEATURES OF THE APPLICATION OF CIVIL LAW
METHODS FOR PROTECTION OF STATE PROPERTY RIGHTS
UNDER THE CRISIS OF INTERNATIONAL PUBLIC LAW

Abstract. The occupation of the Crimean peninsula and hostilities in eastern Ukraine have led to
global violations of the rights of all categories of owners. State property has suffered the most, as
entire property complexes, enterprises, institutions and organizations have been illegally
nationalized. The main goal is to investigate the peculiarities of the application of civil law
methods of state property rights protection in the crisis of public international law, to identify the
problems that accompany such application, and to identify ways to solve them. While preparing
the study general scientific and special methods of scientific cognition were used, in particular
dialectical, formal-logical, comparative-legal ones, system analysis, etc. The research indicates
that in the process of protecting state property, there is a wide range of entities that can be
involved in it. The ambiguity of judicial practice has been established in the issue of
representation of the state's interests by the prosecutor in this category of cases. It also points out
the peculiarity of the representation in court of the interests of the state represented by the
Cabinet of Ministers of Ukraine and the National Bank of Ukraine. The authors also note the
urgency of the issue of jurisdiction over property disputes located in the territory of the
Autonomous Republic of Crimea. Examining the Law of Ukraine "On Ensuring the Rights and
Freedoms of Citizens and the Legal Regime in the Temporarily Occupied Territory of Ukraine"
of 15.04.2014 and the Constitution of the Russian Federation indicates the dual nature of
different laws in one territory, which virtually makes it impossible to be adopted by a national
court. In general, the authors conclude that the only position of all public authorities that are
subjects of state property management should be non-approval of compensation for nationalized
property from the aggressor state, because then it will be impossible to return it. The consent
should be given only for compensation of the income that the country has lost as a result of the
inability to use its property.

Keywords: state property, protection of rights, annexation of territory, nationalization, civil law
methods of rights protection.

INTRODUCTION

The issue of state property rights protection has recently become rather important. Since
2014 not only private and collective owners have violated their property rights, but also
the state as the owner. We consider the occupation of part of the territory of Ukraine and
the conduct of hostilities in eastern Ukraine. The aggression of the Russian Federation
against Ukraine is the basis for the violation of the rights of all owner categories [1]. In
addition to the negative social effects, these events caused disproportionate damage to
national economic interests. Thus, the Cabinet of Ministers of Ukraine in June 2014
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determined that the amount of damage caused to the state of Ukraine only by the
annexation of Crimea is about 1 trillion 80 billion UAH, without taking into account the
cost of minerals and lost profits [2]. This amount has sufficiently increased till present.

Military action in eastern Ukraine is also causing great damage. At the presentation
of their study at the Ukrainian Crisis Media Center, Atlantic Council analysts reported
that infrastructure losses due to hostilities in eastern Ukraine were estimated at about $
9.5 billion [3]. All damages must be compensated. Such conflicts should be resolved by
public law tools at the political level. However, as we can see, no negotiations and
Norman formats have yielded a positive result, so the owners are forced to use private
law tools to obtain at least some solution to the issue of property rights violations.
Fortunately, under national law public law entities have this opportunity. This is noted in
their research and such scientists as V. Borisova [4], V. Dolgopolova [5], V. Yarotsky
and D. Spesivtsev [6]. The practice of applying the rules of civil law allows to establish
the causes of problems with the tools used, as well as to identify ways to solve them. The
analysis of judicial practice also shows that there is no single concept among the
judiciary for resolving disputes related to violations of state property rights. This
determines the relevance of the chosen research topic.

Issues of protection of state property rights have been studied by such national and
foreign researchers as E. Bernarda [7], O. Bignyak [8], V. Borisova [4], V. Butnev [9],
A. Vershinin [10], O. Gulida [11], L. Dolgopolova [5], S. Domuschi [12],
R.O. Stefanchuk [13], O. Karmaza [14], V. Krivenko [15], O. Pervomaisky [16],
R. Stefanchuk [13], D. Spesivtsev [6], Ye. Sukhanov [17], Ye. Kharitonov [18],
A. Yarema [15], V. Yarotsky [6] and others.

Despite the large number of scientific publications on the property rights protection
in general, the protection of state property rights cannot be considered sufficiently
studied. With Ukraine's independence and the construction of a market economy,
scholars focused on private property and its protection, while state property actually
remained in the shadows. We associate the problem of lack of attention primarily with a
certain negative attitude towards it by the population, which perceives it as forcibly taken
from private owners in Soviet times. Now the attitude to state property is gradually
changing, as it has become one of the forms of property rights, far from dominant in the
economy of our state. Its purpose has also changed radically, today it is the foundation of
economic security of our state, as well as the implementation of its social functions. The
importance of the role it plays creates the need to protect it in all possible forms and
ways. Judicial protection of violated rights is perhaps of paramount importance, O.
Karmaza points out in her study, noting: "In the arsenal of state remedies designed to
guarantee human rights and freedoms, the legitimate interests of society and the state, the
courts play a leading role™ [14].

The purpose of the study is to investigate the peculiarities of the application of civil
law methods of state property rights protection in the crisis of public international law, to
identify problems that accompany such application, and to identify ways to solve them.

1. MATERIALS AND METHODS

General scientific and special methods of scientific cognition were used in the study, in
particular dialectical, formal-logical, comparative-legal, system analysis, etc. The
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dialectical method is aimed at creating an unambiguous, static picture of the world. It is
described by the fact that it considers things and phenomena in isolation from each other,
reduces the variety of forms of movement to one form, such as mechanical, and denies
the contradictions of movement and development. The dialectical method of cognition of
legal phenomena provides a scientific analysis of the concepts of property protection,
forms and methods of protection, the grounds for seeking protection. The formal logical
method is used in the formulation of the concepts of violation of the law, the subjects of
the application for protection, etc. The main formal logical research methods include: the
method of classification, generalisation, and typology, inductive and deductive research
methods, construction of concepts, argumentation, logic and some others. Logical
methods are based on the requirements and principles of formal logic. Formal logic
studies the following forms of thinking: concepts, judgments, proofs, arguments,
justifications, etc., given their logical structure, despite their specific content. Logic
examines forms of thinking in terms of their structure and describes the most correct
methods of thinking.

The comparative legal method was used in the study of the statute of limitations in
cases of violation of state property rights, as well as to consider the legislation on the
prosecutor's participation in this category of cases. The comparative legal method
involves comparing single-line legal concepts, phenomena, and processes, as well as
clarifying the similarities and differences between them. In this method, conclusions by
analogy are widely used, based primarily on similar features of the facts under study.
This allows to transfer features from one phenomenon under study to another, eliminates
the eclectic combination of elements of different legal systems without delving into the
features of their genesis, the dynamics of functioning and prospects for evolution. The
use of the method of systematic analysis allowed to determine the most acceptable civil
law methods of protection of state property rights in the crisis of public international law.
The application of a systematic approach in legal science is a fundamental
methodological orientation of the study of legal phenomena, their interpretation, and
construction of a theoretical model of the studied complex of phenomena, according to
which society itself is considered as objectively existing, natural, complex,
polystructural, and adaptive object. This method adapts dynamic system objects, which
constitute a form of human life as a biological species. There are five basic principles of
a systems approach. The first is integrity, which allows to consider both the system as a
whole and at the same time as a subsystem for higher levels. The second is the hierarchy
of the structure, i.e. the presence of many elements located on the basis of the
subordination of the elements of the lower level to the elements of the higher level. The
implementation of this principle can be considered on the example of any particular
organisation, system, or phenomenon. Any organisation is an interaction of two
subsystems: control and managed. The third principle is the principle of structuring,
which allows to analyse the elements of the system and their interrelation within a
particular structure. As a rule, the process of functioning of the system is determined not
only by the properties of its individual elements, but also by the properties of the
structure itself. The fourth principle is the principle of multiplicity, which allows to use
many cybernetic, economic, and mathematical models to describe individual elements,
and the system as a whole.
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2. RESULTS AND DISCUSSION

Historically, the mechanism of property rights protection has played an important role in
the development of society and in the process of state formation. Even in the system of
Roman law, its protection was given much attention. The most important civil law
methods of property rights protection were property claims, in particular, there was
vindication (rei vindicatio), negatory (actio negatoria), the claim of the Publician (actio
Publiciana), the claim for prohibition (actio prohibitoria), and private [19]. In addition to
general lawsuits filed for any violation of property rights, lawsuits were also filed against
the violator personally in accordance with the nature of his actions, namely — actio legis
Aguiliae, actio furti, actio iniuriarum, etc. It should be noted that the modern mechanism
of property rights protection is based on the basic principles developed in the Roman
Empire, and Ukraine is no exception [18]. Examining the norms of the civil legislation of
Ukraine, we will be able to make sure that the methods of civil protection provided by it
quite strongly resonate with the corresponding methods of Roman civil law.

Before moving on to the immediate object of our study, let's define the concepts
used. Thus, it will be necessary to explore the concept of property rights protection,
forms and methods of protection, as well as directly the civil law method. Therefore, the
concept of property rights protection does not have a clear legislative definition. Chapter
29 of the Civil Code of Ukraine! establishes only the principles of protection of property
rights. Scientists also interpret it differently. Ye. Kharitonov believes that "protection of
property rights — is a set of legal remedies used by the court, authorized by the state
authorities or the owner to ensure the implementation and restoration of the violated
property rights” [9]. Ye. Sukhanov defines the concept of property rights protection as a
set of civil remedies (methods) that are used in connection with the commission of
offenses against property relations [17].

Both definitions are given differently, but fairly accurately reflect the essence of
the concept. Ye. Sukhanov based his definition on the cause-and-effect relationship
between certain events. Ye. Kharitonov laid a different principle in the construction of
his definition of the concept and pointed to the essence of the phenomenon, the subjects
that influence it, as well as the purpose of the subjects. We are more impressed by this
very concept of understanding the term. The only thing we would like to clarify is that
the reason for seeking protection is not only a violated right, but also a non-recognized or
disputed one. Therefore, the protection of property rights, in our opinion, should be
considered as a set of legal remedies used by the court, authorized by the state authorities
or the owner to ensure the implementation of unrecognized or disputed rights, as well as
restoration of violated property rights. We believe this version will present the whole set
of reasons that determine the right to protection.

There is a point of view where form of subjective rights protection is understood as
a set of internally organized organizational measures for the protection of subjective
rights, which take place within a single legal regime [10]. The form of protection,
according to A. Vershynina, is a procedure or type of jurisdictional action to protect
rights in general and due to the type of protection activities [10]. O. Bigniak's opinion is

L Civil Code of Ukraine. (2003, September). Retrieved from https://zakon.rada.gov.ua/laws/show/435-
15/ed20201016#Text
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rather interesting too. He characterizes the form of legal protection as the one “aimed at
restoring (recognizing) violated (disputed) rights and legitimate interests” [8].

We believe that all the positions of these authors are true, but we are convinced that
certain forms of protection should also be based on the concept of establishing the
essence of the phenomenon, the subjects related to it, as well as the purpose of their
activities. Taking this into account we propose to understand the form of rights protection
as a set of internally organized organizational measures to protect subjective rights,
carried out by courts, authorized state bodies or legal entities independently and carried
out within a single legal regime.

The method of the right protection is the actions provided by the law which are
directed on protection of this right. Such actions are the final acts of protection in the
form of substantive legal actions or jurisdictional actions to remove obstacles to the
exercise of their rights or the cessation of offenses, the restoration of the situation that
existed before the violation [20]. The method, according to O. Gulida, embodies the goal
to be achieved by the subject of protection, hoping to stop the violation of their rights or
compensation for damages incurred in connection with the violation of these rights [11].

Analyzing the method of protection of directly subjective civil law and interest, it
should be considered as a system of lawful, ie defined or allowed by law, actions of the
subjects of protection and substantive legal effect of these actions, which prevents,
eliminates or compensates for violations, non-recognition or challenging subjective civil
law and interest [7]. Also, some civilians understand the way to protect subjective civil
rights and interests is a type of substantive legal claims that can be made by a person in
court [15]. There is also an opinion that the method of protection of subjective civil law
and interest is a substantive measure, ie enshrined substantive measures of a coercive
nature, through which the restoration (recognition) of the violated (disputed) right and
influence on the offender [13]. We are mostly impressed by the first definition given by
Ye. Bernada, because it reflects the essence of the concept. The positive thing is that the
author deciphers the system of legal actions as those defined or allowed by law. This is
fully in line with the constitutional norm on the protection of rights, according to which
everyone is guaranteed the protection of their rights, freedoms and interests from
violations and unlawful encroachments by any means not prohibited by law?. That is, the
construction of this constitutional norm provides for the possibility of applying methods
of the right protection, including those not provided by procedural norms.

Direct civil law methods of property rights protection establishes Art. 16 of the
Civil Code of Ukraine, namely: 1) recognition of the right; 2) recognition of the
transaction as invalid; 3) termination of the action that violates the right; 4) restoration of
the situation that existed before the violation; 5) compulsory performance of duties; 6)
change of legal relationship; 7) termination of the legal relationship; 8) compensation for
damages and other methods of compensation for property damage; 9) compensation for
moral (non-pecuniary) damage; 10) recognition of illegal decisions, actions or omissions
of a body of state power, a body of power of the Autonomous Republic of Crimea or a

! Constitution of Ukraine. (1996, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80# Text
°
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body of local self-government, their officials and executives®. Taking into account the
fact that the state is equal to other parties to civil law relations, we claim that it has the
same right to legal protection and can use all the above civil law methods to protect their
violated, disputed or unrecognized rights. Of course, each of these methods will be
characterized by different efficiency, and therefore more or less used. But in order to
determine the effectiveness of such methods, it is necessary to characterize the subjects
who will participate in the protection procedures.

Thus, the peculiarity of the process of protection of state property is the presence of
a wide range of entities that can be involved in it. First of all, these are the prosecutor's
offices that represent and protect the rights and interests of the state. In particular,
according to part 3 of the Order of the General Prosecutor's Office of Ukraine "About the
organization of activity of prosecutors concerning representation of interests of the state
in court and at execution of court decisions™ from 09/21/2018 No 186, the representative
function of prosecutor's office is realized by preparation and presentation of claims;
interference in cases initiated by lawsuits (applications) of other persons; initiating the
review of court decisions; participation in proceedings; participation in enforcement
proceedings in the execution of decisions in cases in which the prosecutor represented the
interests of the state [21].

According to O. Pertsov, the prosecutor “appeals to the court in the interests of the
state, in a statement of claim or other statement, the complaint proves what is the
violation of state interests, their protection, the statutory grounds for appeal to the court,
and states the body authorized by the state to functions in disputed legal relations” [22].
The ambiguity of the case law on the prosecutor's representation of the state's interests in
court can be seen in the example of the decision of the Commercial Court of Cassation in
the Supreme Court in case No4 / 166 "B" of October 2, 2018, the decision of the
Commercial Court of Cassation in the Supreme Court in case N0923 / 129/17 of 5
December 2018 and the decision of the Supreme Commercial Court of Ukraine in case
No0911 / 79/14 of 21 July 2015. Thus, according to the first resolution, the prosecutor
may represent the interests of the state in court in exceptional cases that are expressly
provided by law. At the same time, courts must assess exceptional cases, taking into
account the presence (justification by the prosecutor) of a violation or threat of violation
of the interests of the state. The legal position of the Armed Forces of Ukraine is based
on the fact that the interests of the state should be protected primarily by the relevant
subjects of power, and not by the prosecutor. To ensure that the interests of the state do
not remain unprotected, the prosecutor plays a subsidiary role, replacing in the
proceedings the relevant subject of power, which is either absent or, contrary to the law,
does not provide protection or does so improperly. In each such case, the prosecutor must
state (and the court must verify) the reasons that prevent the protection of the interests of
the state by the proper subject, and which are the grounds for the prosecutor to go to
court. The following ruling states that, in considering each case separately, the Court
must assess the extent to which the prosecutor's participation in the proceedings complies
with the principle of equality of parties. The prosecutor may represent the interests of the

L Civil Code of Ukraine. (2003, September). Retrieved from https://zakon.rada.gov.ua/laws/show/435-
15/ed20201016#Text
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state in court in exceptional cases that are expressly provided by law. The extended
interpretation of cases (grounds) for the prosecutor to represent the interests of the state
in court does not comply with the adversarial principle, which is one of the principles of
justice. Similarly, in cases of representing the interests of the state in court, the
prosecutor actually replaces in the proceedings the relevant subject of power, which is
either absent or, contrary to the law, does not provide protection or does so improperly.

It is important to note the peculiarities of representing the interests of the state in
court acting on behalf of the Cabinet of Ministers of Ukraine and the National Bank of
Ukraine, because it can be carried out only by the Prosecutor General or Regional
Prosecutor's Office only by written order or order of the Prosecutor General or his first
deputy. Similarly, while confirming their authority in court, prosecutors must take into
account these requirements of the law.

The issue of statute of limitations in cases of violation of the state property rights is
also extremely relevant, as the practice of the Supreme Court on this issue has changed
significantly. It will be recalled that earlier the position of the Supreme Court of Ukraine
was as follows: the statute of limitations began to count from the moment when a legal
entity or a subject of governmental powers committed an offense. Nowadays according
to the decision of the Grand Chamber of the Supreme Court in case No469 / 1203/15-ts
of May 22, 2018 [23], the statute of limitations is calculated from the moment when the
person whose right has been violated or the prosecutor learned about such violation.
Analyzing these changes, they should be considered positive, as it helps not to lose the
statute of limitations in cases of long-term concealment of violations of state property
rights, however, the implementation of the updated rule should be considered difficult, as
the question remains how a prosecutor can learn about violations when the function of
prosecutorial oversight no longer exists

It should also be borne in mind that the participation of the prosecutor in the court
is purely representative, and the party to the dispute in its purest form cannot be called
that. If the Cabinet of Ministers of Ukraine is on the plaintiff's side; the central body of
executive power, which ensures the formation and implementation of state policy in the
field of state property management; ministries, other executive bodies and state collegial
bodies, the State Property Fund of Ukraine; bodies that ensure the activities of the
President of Ukraine, the Verkhovna Rada of Ukraine and the Cabinet of Ministers of
Ukraine; bodies that manage state property in accordance with the powers defined by
certain laws; state business associations, state holding companies, other state economic
organizations (hereinafter — economic structures), state enterprise, institution,
organization or business association, 100 percent of shares (bonds) which belong to the
state or other business company, 100 percent of shares (bonds) owned by the state; or the
National Academy of Sciences of Ukraine, branch academies of sciences — all these
items are subjects of management of state property objects, and therefore the full-fledged
and authorized party in civil proceedings.

While examining the question of whether public authorities and state institutions,
enterprises, companies and societies that do not own state property, but which were only
in their operational management or full economic management in the territory of the
Autonomous Republic of Crimea, can protect state property rights, should be answered
unequivocally that these entities can only represent the state in the procedure of violated,
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disputed or unrecognized property rights protection. They, as the titular owners, are also
not deprived of legally secured opportunities to independently file claims for protection
of rights to this property.

If we analyze the causes of damage to the state as the owner in the territory of the
Autonomous Republic of Crimea, it should be noted that the annexation of our peninsula
was accompanied by the adoption of certain government decisions by illegal authorities.
In particular, the resolution of the Verkhovna Rada of the Autonomous Republic of
Crimea "On the independence of Crimea" from 17.03.2014, which states that: "State
property of Ukraine, which is on the day of this Resolution in the Republic of Crimea, is
state property of the Republic of Crimea [24]. Another resolution of the Verkhovna Rada
of the ARC "On nationalization of enterprises and property of maritime transport under
the control of the Ministry of Infrastructure of Ukraine and the Ministry of Agrarian
Policy and Food of Ukraine located in the Republic of Crimea and the city of
Sevastopol” illegally nationalized state property (integral property complexes) state
enterprises. Due to these illegal decisions, most of the state property was illegally
nationalized, which caused great damage to the state economy. Realizing the complexity
and duration of court proceedings, if the parties to the case are the state of Ukraine and
the state of the Russian Federation, O. Pervomaisky believes that potentially possible
participants in court proceedings may be the so-called business entities that (Ukrainian),
on the one hand, suffered (losses), and, on the other hand, the Russians, whose actions
caused such damage [16]. We completely share this position of the scientist, believing
that nowadays this is almost the only possible way out of the situation. However, the
issue of jurisdiction should be raised in this regard, as it is not possible to apply any court
proceedings without resolving them.

Examining the issue of jurisdiction over disputes over property located in the
territory of the Autonomous Republic of Crimea, we should mention the Law of Ukraine
"On ensuring the rights and freedoms of citizens and the legal regime in the temporarily
occupied territory of Ukraine" from 15.04.2014 No1207-VIIL. This law refers to the
temporary occupation of the territory of Ukraine and emphasizes that this territory is
subject to the Constitution and Laws of Ukraine. Courts in different categories of cases
are clearly established, to which cases are transferred from the courts of the Autonomous
Republic of Crimea and which will consider the relevant cases. However, in Art. 65 of
the Constitution of the Russian Federation provides that the Republic of Crimea is part of
the federation. Such a dual nature of the operation of different laws in the same territory
makes it virtually impossible to enforce a court decision, even if it is taken by a national
court.

O. Pervomaysky considers the recognition of the decision of the ARC authority and
(or) the Sevastopol city authority as illegal among the most promising civil law methods
of state property rights protection. As these bodies have made illegal decisions on
nationalization, they are responsible for the violation of property rights of the state of
Ukraine, according to the author. In this regard, we believe that this method has been

! Law of Ukraine No 201207-VII “On ensuring the rights and freedoms of citizens and the legal regime in
the  temporarily  occupied territory of  Ukraine”. (2014, April).  Retrieved from
https://zakon.rada.gov.ua/laws/show/1207-18
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possible from the first stage of redistribution of property in the republic. It will be
recalled that this stage was characterized by the immediate nationalization of state
property of the largest national companies, such as Chornomornaftogaz, Ukrtransgaz,
railways, ports, and shipping companies. However, it was not possible to implement it. It
would be recalled that the Russian constitution recognized Crimea as part of the
federation, so companies that did not re-register before March 1, 2015 in accordance with
Russian law were deprived of the right to operate in Russia and were subject to
liquidation. We have not found any court case concerning the invalidation of the decision
of the ARC authority and (or) the Sevastopol city authority. As a result we conclude that,
unfortunately, the provisions of the Law adopted in Ukraine "On ensuring the rights and
freedoms of citizens and the legal regime in the temporarily occupied territory of
Ukraine" remained declarative.

If a decision is supposed to be challenging or not recognizing the property right of
the state of Ukraine to a specific property, objects or integral property complexes, it is
also possible to apply such a method of property rights protection as the recognition of
this right. In the case when illegal decisions contributed to the acquisition of state
property of Ukraine by economic entities of the Russian Federation, the appropriate ways
to protect the property rights of the state of Ukraine or the title rights of Ukrainian
economic entities are vindication lawsuits.

It should be noted that the vindication claim in the days of the Roman law
protected the owner from infringements of the rights which consisted of actions of other
person who kept his property illegally. This method is provided by the Civil Code of
Ukraine!, which contains rules that allow you to claim property from illegal possession.
In particular, Art. 330 of the Civil Code of Ukraine provides that if the property is
alienated by a person who did not have the right to do so, a bona fide purchaser acquires
ownership of it, if in accordance with Art. 388 of the Civil Code of Ukraine such
property cannot be demanded from it. At the same time, Art. 388 of the Civil Code also
provides that if the property under the repayment agreement is acquired from a person
who had no right to alienate it, about which the purchaser did not know and could not
know (bona fide purchaser), the owner has the right to demand this property from the
purchaser only if the property left the possession of the owner or the person to whom he
transferred the property into possession, not of their own volition otherwise. Therefore,
the plaintiff may file a vindication lawsuit against a bona fide purchaser in order to claim
illegal possession of his property. That is, a vindication claim is a non-contractual
requirement of the owner to claim his property from someone else's illegal possession.
The property must be individually identified and returned. Examples of the success of
such a return are already in national practice. In particular, thanks to the active position
of the Prosecutor's Office of the Autonomous Republic of Crimea, on March 6, 2019, the
Commercial Court of Kyiv region satisfied the claim of the Deputy Prosecutor of the city
of Yalta. The court invalidated the decision of the village council, which illegally
allocated to the use of a private enterprise land plot of 0.16 hectares, located in the
Autonomous Republic of Crimea, Yalta, Kurpaty village, and obliged to return it to state

L Civil Code of Ukraine. (2003, September). Retrieved from https://zakon.rada.gov.ua/laws/show/435-
15/ed20201016#Text

89



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 3, 2020

ownership. This case was considered on a new basis after the cancellation on September
21, 2018 by the Supreme Court of court decisions, which unreasonably denied the claim
of the Deputy Prosecutor of the city of Yalta. It is important that due to the procedure of
resumption of lost court proceedings initiated by the Prosecutor's Office of the
Autonomous Republic of Crimea, the courts satisfied the claims of prosecutors to return
real estate to state ownership with a total value of about UAH 4.5 million. Compared to
the total amount of damage caused by the occupation of Crimea, this amount seems too
meager. But its presence, in our opinion, is of fundamental importance, as it indicates the
possibility of defending the violated rights of the state as the owner.

Compensation for damage in the category of cases under investigation also has its
own characteristics. V. Yampolsky's research tells about the inexpediency of initiating
the opening of cases for lawsuits arising from labor relations (in terms of reinstatement at
work or payment of appropriate amounts from enterprises registered in the Crimea); on
consumer protection; about compensation for damage. The scientist points out that
“under certain conditions, such court decisions can be enforced through international
agreements concluded between Russia and Ukraine. In particular, the Convention on
Legal Assistance and Legal Relations in Civil, Family and Criminal Matters, adopted in
Minsk on 22.01.93, which provides for the possibility of recognition and enforcement of
judgments rendered in civil and family cases, as well as sentences in civil proceedings.
The issue of recognition and enforcement of the above categories of decisions is
regulated by Sec. 11l of the Convention, which establishes the procedure for recognizing
decisions that have entered into force, depending on whether they require enforcement. A
decision that does not require enforcement, in accordance with Article 52 of this
document is recognized in the territory of any state party to the convention without
special proceedings. However, this rule shall not apply if there is a judgment of a court of
that country previously rendered in the same dispute between the same parties and it has
entered into force, or the case in question under the convention or the law of that country
falls within the exclusive jurisdiction of its courts”. In connection with the mentioned
above V. Yampolsky considers it expedient to initiate consideration of civil cases on
claims on recovery of alimony from a resident of the peninsula, who received a passport
of a citizen of the Russian Federation; arising in connection with real estate in the
Crimea; regarding the acceptance of the inheritance by the heirs; to carriers arising from
contracts of carriage of goods, passengers, luggage, mail. In this regard, we consider the
author's position to be correct, insisting on the effectiveness of compensation for damage
caused by the defendant's involvement in the state of the Russian Federation [25].

A positive example of this protection method for us is the case considered by the
Permanent Court of Arbitration in The Hague on the claim of former Yukos
shareholders, represented in the process by Group Menatep Limited (GML), to Russia,
according to which the Russian Federation must pay compensation losses of 50.02 billion
USA dollars [16]. Of course, consideration of such cases in international courts is
possible only after passing all effective national courts [26].

International case law is aware of claim cases for compensation for damage caused
by the occupation. Similar lawsuits were filed by Cypriot citizens against Turkey in
connection with the events of 1974. The decision of the Grand Chamber of the ECHR in
the case of Dimopoulos and Others v. Turkey (2014) awarded the applicants EUR 90
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million in damages [20]. In the decision of the Grand Chamber in Georgia v. Russia
(3213255/07), the European Court of Human Rights ruled that Russia should pay
Georgia EUR 10,000,000 in respect of non-pecuniary damage caused to a group of at
least 1,500 Georgian nationals [27]. Seeing real examples of court decisions, we hope
that Ukraine will be able to return the occupied territories and the Russian Federation
will reimburse the losses caused by the occupation. There are a sufficient number of
mechanisms for this, because if the defendant does not want to comply with court
decisions, it is always possible to recover the property belonging to the occupier. The
only position of all public authorities that are subjects of state property management
should be that we do not agree to compensation for nationalized property, because then it
will be impossible to return it, we must agree to compensation for the income that the
country lost in as a result of the inability to use this property.

If we talk about the situation with the violation of state property rights in eastern
Ukraine, it is important to note that in the occupied territories there are 388 state-owned
enterprises, 4500 state-owned objects (real estate) [28]. In general, according to experts,
about 50% of the industrial potential of Donbass has been lost. The equipment of
individual enterprises was exported to the territory of the Russian Federation or
dismantled for scrap metal. Therefore, the state's losses from the inability to use its
property or its physical destruction are enormous. It is important that the civil law
remedies described above in the study of the occupied Crimea are possible and entirely
appropriate for the state property situation in Donbas.

CONCLUSIONS

The occupation of part of the territory of Ukraine and the conduct of hostilities in the east
of our state have intensified the issue of the need to protect state property rights as never
before. Despite the fact that all categories of owners are harmed, losses due to violations
of state property rights directly affect the national security of our country. Nowadays
experts estimate the state's losses of about 3 trillion hryvnias. Taking into consideration
that self-defense within a non-jurisdictional form of rights protection is virtually
impossible in the current situation; it is on judicial protection that the greatest hopes are
put. The state, as a party to civil law relations, has an equal subjective right to protection
along with other participants, so all methods of protection with greater or lesser
effectiveness can be used to protect the right of state property. The study points to the
peculiarity of the process of state property protection, which consists of a large number
of entities that can be involved in it. The ambiguity of judicial practice has been
established in the issue of representation of the state's interests by the prosecutor in this
category of cases. It also emphasizes the obligation of the Prosecutor General of Ukraine
to speak on behalf of the state in court representing the Cabinet of Ministers of Ukraine
and the National Bank of Ukraine or the Regional Prosecutor's Office only by written
instruction or order of the Prosecutor General or his first deputy or deputy in action.

It is insisted that the issue of statute of limitations in cases of violation of state
property rights is also extremely relevant, as the Supreme Court's practice on this issue
has changed significantly: previously the statute of limitations began to count from the
moment a legal entity or government official now the statute of limitations is deducted
from the moment when the person whose right has been violated or the prosecutor has
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learned about such violation. The authors assess these changes positively, however,
considers the implementation of the updated rule difficult, as the function of
prosecutorial supervision no longer exists, and therefore the prosecutor has limited
opportunities to learn about violations. In the study of the subjects of petitions for rights
protection, the authors point out that public authorities and state institutions, enterprises,
companies and societies that do not own state property, as titular owners, have legally
secured opportunities to independently file claims for protection of rights to this property.

Analyzing the direct civil law methods of state property rights protection, in
particular the recognition of the decision of the ARC authority and (or) the Sevastopol
city authority as illegal, we noted its inefficiency due to the redistribution of property in
the republic. Studying examples of successful return of state property by the Prosecutor's
Office of the Autonomous Republic of Crimea, the fundamental importance of such cases
was pointed out, as they testify to the possibility of defending the violated rights of the
state as the owner. It is a general conclusion that the only position of all state authorities
that are subjects of state property management should be non-approval of compensation
for nationalized property from the aggressor state, because then it will be impossible to
return it. We must agree to compensation for the income that the country has lost as a
result of the inability to use its property. And all national and international jurisprudence
must demonstrate such a will.
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