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Abstract: This article examines the prosecution of forced marriage in Bosnia and Herzegovina,
situating the phenomenon within its theoretical, doctrinal, and comparative legal dimensions.
It highlights the fragmented criminal law framework across the Federation of Bosnia and Her-
zegovina, Republika Srpska, and the Brcko District, noting significant divergences in definitions,
scope, and victim protection. While the criminalisation of forced marriage represents a step
forward, narrow conceptions of coercion, inconsistent treatment of minors, and the absence
of integrated victim support undermine effective protection. The analysis also explores the in-
tersection between forced marriage and human trafficking, emphasising how inconsistent rec-
ognition across jurisdictions limits access to the broader protective regime afforded to traffick-
ing victims. The article concludes that legislative harmonisation, a broader understanding
of coercion, and the adoption of victim-centred measures are essential for Bosnia and Herze-
govina to comply with its constitutional and international obligations, and to align with the
acquis communautaire of the European Union.
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Mirin HorakoBux

FOpuauunuii paxyavmem Ynisepcumemy Benuui
Benuus, Bocnis i lepuezosuna

Bocriiicoro-Iepuezosircoro-Amepurarcoka akagemia mucmeums i Hayx
Capaeso, bocnis i Iepuezosuna

MIZK 3AKOHOM I PEAABHICTIO: KPUMIHAABHA
BIATIOBIJAABHICTD 3A TPUMYLIIYBAHHS 10 LLIAFOBYB BOCHI|
I TEPLIETOBHHI

AHoTaWifA. V yitl pobomi ananizyemocs KPUMIHATbHA IONOGIOAIbHICMb 3a NPUMYULYGAHHS
00 wnoby 6 BocHii i ['epyezosuni, npedcmasisiouu ye aguuge 8 1020 meopemuyHoMy, OOKMpU-
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HATbHOMY Md NOPIGHANbHO-Npasosomy sumipax. Iliokpecnioemocs ppacmenmayis cucmemu
KPUMIHAIbHO20 npasocy0os misxe Dedepayieto Bocnii'i I'epyecosunu, Pecnyonixoro Cepbcokoro
ma oxpyeom Bpuxo, 3i 3HAUHUMU GIOMIHHOCMAMU Y 8UBHAYEHHT, 00CA3] Ma 3aXUCmi Jcepms.
Xoua Kpuminanizayis npUMyWy8aHHs 00 6CMYNy 8 Wb € NO3UMUBHUM KPOKOM, 8V3bKe PO3)-
MIHHSL RPUMYCY, HeNOCAi006He CMAGIEeHHs 00 HeNOGHONIMHIX Ma 6i0CYMHICMb KOMNIEKCHOL
NIOMPUMKU HCePMB 3HUNCYIOMb eheKMUBHICMb 3axucny. AHALI3YI0MbCA MAKOXHC 36 S3KU MidHC
NPUMYCOBUM UWLTFOOOM MA MOpeignero 100bMu, RIOKPECTIOYU, WO HeNOCAi008He BUSHAHHS
6 PIZHUX IOPUCOUKYISIX 0OMEdNHCYE OOCMYN 00 WUPWUX MEXAHIZMIE 3aXUCTY, WO HAOAIOMbCs
Jlcepmean mopeieni 1modvmu. Y cmammi 3p00neHo 8UCHOBOK, WO 2APMOHI3AYIA 3aKOHOO0ABCEA,
wupuie po3yMIHH NPUMYCY MA 8HCUMMIA 3AX00I8, OPIEHMOBAHUX HA HCEPMB, € KIHOUOBUMU OIS
suxonanns bocniero i I'epyecounoro c6oix KOHCMUMYYIUHUX MA MIJCHAPOOHUX 30008 30Hb,
a maxosic 05 Y32009iCenHsl ix 3 acquis communautaire €gponeticoxoeo Coro3y.

KutiouoBi cjioBa: npumycosuii uiiiod, mopeiens mooovmu, bocuis i I'epyecoguna; KpuminaibHe
npaso, 3axXucn JHcepme.

INTRODUCTION

Forced marriage represents a profound violation of fundamental human rights, striking
at the core of personal autonomy, human dignity, and gender equality. As a practice that
denies individuals the freedom to choose their life partner, it undermines not only the
institution of marriage as a voluntary union but also the broader framework of human
rights protections enshrined in international law. Although often perceived
as a phenomenon affecting distant regions, forced marriage has emerged as a pressing
legal and social issue within Europe, including in Bosnia and Herzegovina.

In Bosnia and Herzegovina, the challenge of addressing forced marriage is shaped
by the country’s complex constitutional structure and fragmented criminal justice system,
where distinct entity- and district-level laws operate alongside state-level obligations.
While the criminalisation of forced marriage has been formally introduced in all relevant
criminal codes, important discrepancies remain regarding definitions, scope, and victim
protection. These divergences raise significant concerns about the effectiveness
of prosecution and the uniformity of legal safeguards available to victims across the
country.

The issue also resonates within the broader European integration process. As Bosnia
and Herzegovina advances on its path toward membership in the European Union, the
alignment of domestic law with EU standards becomes an imperative. In this regard,
Directive (EU) 2024/1385 on combating violence against women and domestic violence
provides a critical benchmark for assessing compliance. The Directive obliges Member
States to ensure comprehensive criminalisation of forced marriage and related practices,
thereby establishing a uniform framework of protection across the Union.

Against this background, this article examines the prosecution of forced marriage
in Bosnia and Herzegovina from both a doctrinal and comparative perspective. It analyses
the theoretical foundations of the concept, the normative content of domestic criminal
provisions, and their alignment with international and EU legal instruments. In doing
so, it seeks to identify the extent to which existing laws provide effective protection for
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victims, as well as the reforms necessary to ensure that Bosnia and Herzegovina fulfils
its constitutional and international obligations.

1. RESULTS AND DISCUSSION

1.1. Theoretical Framework and Background

The concept of forced marriage occupies an important place in contemporary legal,
sociological, and human rights scholarship. At its core, forced marriage can be defined
as a marital union entered into without the full, free, and informed consent of at least
one of the spouses, where consent is replaced or undermined by coercion [8, p. 218].
This coercion may manifest in various forms, ranging from physical violence and threats
to subtler but equally harmful mechanisms of psychological manipulation, emotional
pressure, or economic dependency. Accordingly, forced marriage is not reducible
to a singular act, but rather constitutes a process of compulsion, often embedded within
complex family and community structures.

From a theoretical standpoint, forced marriage should be distinguished from related
phenomena such as arranged marriages, early marriages, or child marriages. While these
practices may overlap in practice, they are conceptually distinct: arranged marriages,
for example, may occur with the full and voluntary consent of the individuals concerned,
whereas child marriages are characterized by the legal incapacity of one or both parties
to give valid consent [11, p. 173; 1, p. 63—65; 4, p. 331-359; 5, p. 418-429]. The
conflation of these categories risks obscuring the defining element of forced marriage —
namely, the absence or invalidity of consent. In this respect, consent is not merely
a formal legal requirement but represents the theoretical cornerstone of marriage
as a social and legal institution.

The phenomenon is also situated within broader theoretical frameworks of social
pathology and power relations. Forced marriage has been conceptualized as a mechanism
of control that reinforces patriarchal structures and entrenched gender hierarchies. In this
light, it is frequently associated with patterns of domestic violence, in which coercion
serves to maintain dominance and subordination within intimate and familial relations.
The coercive dynamics of forced marriage also align with theoretical understandings
of structural violence, whereby individual autonomy is suppressed through social norms,
cultural expectations, and institutionalized inequalities.

Another important dimension is the nexus between forced marriage and theories
of exploitation and commodification. Scholars have observed that in certain contexts,
marriage functions as a vehicle for the economic or social exchange of women, thereby
reducing the institution to an instrument of subjugation rather than a voluntary partnership
[6, p. 730; 2, p. 178; 7, p. 39]. This perspective situates forced marriage within the
broader discourse on human trafficking, where marital arrangements may conceal
or facilitate exploitative practices. Such a theoretical framing underscores the dual
nature of forced marriage as both a private family matter and a manifestation of wider
systemic abuses.

@
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Finally, the theoretical background of forced marriage must be grounded in human
rights discourse. From a normative perspective, the right to freely choose one’s marriage
partner is not simply a private interest but a universal human right, integral to the
protection of autonomy, dignity, and equality. The denial of this right, through coercion
or compulsion, constitutes a violation that resonates across multiple fields of human
rights theory — ranging from the right to private and family life, to gender equality,
to the prohibition of inhuman and degrading treatment.! [10, p. 123; 3, p. 328]. This
framing situates forced marriage at the intersection of private family relations and public
human rights obligations, thereby reinforcing its significance as a subject of academic
and legal inquiry.

1.2. Doctrinal and Comparative Legislative Analysis

The criminalisation of forced marriage within the legal framework of Bosnia and
Herzegovina is addressed separately through the criminal codes of the Federation
of Bosnia and Herzegovina [20], the Br¢ko District [19], and Republika Srpska [21].
While each of these laws contains a provision criminalising forced marriage
as a standalone offence, a doctrinal analysis reveals significant differences in the
formulation, scope, and structure of these provisions. These discrepancies expose both
internal fragmentation and normative shortcomings when assessed in light of international
legal standards.

In all three jurisdictions, the basic legal construction of the offence is consistent
in its core elements. Forced marriage is defined as the act of compelling another person
to enter into marriage through the use of force or threats. This legal formula, on its
face, mirrors a classical understanding of coercion. However, the interpretive limitations
of this construction become immediately evident upon closer scrutiny. The criminal
codes fail to provide any elaboration on the nature of force or threat, leaving the terms
vulnerable to narrow and literal judicial interpretation that does not fully capture the
complex and often subtle mechanisms through which forced marriages occur. In particular,
the absence of explicit recognition of psychological pressure, economic dependency,
familial control, or cultural duress severely restricts the normative reach of these
provisions. This omission is particularly problematic given that international legal
instruments — most notably the Council of Europe Convention on Preventing and
Combating Violence against Women and Domestic Violence (Istanbul Convention) —
affirm that coercion encompasses not only physical force or overt threats but also more
indirect or structural forms of compulsion [15].

' Forced marriage is a violation of fundamental human rights, especially the right of each individual
to voluntarily and freely enter into marriage, which is contained in numerous international instruments,
including: the Universal Declaration of Human Rights (Article 16), the International Covenant on Civil
and Political Rights (Article 23), the International Covenant on Economic, Social and Cultural Rights
(Article 10), and the European Convention on Human Rights (Article 12) and Protocol No. 7 with the
European Convention (Article 5). These instruments confirm that marriage should only take place with the
free and full consent of those intending to marry. Furthermore, most national constitutions and legal
frameworks within the international community support this principle, recognizing the right to freely choose
a marriage partner as a cornerstone of personal autonomy and human dignity.

@
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The scope of criminalisation is slightly broader in each code through the inclusion
of an aggravated form involving the inducement of a person to travel abroad for the
purpose of entering into a forced marriage. This cross-border dimension reflects
an understanding of the transnational character of certain forced marriage practices,
particularly where communities maintain strong diasporic or kinship ties abroad.
Nevertheless, even this aggravated form retains the same narrow conception of coercion,
and none of the criminal codes provide supplementary provisions to address the legal
status of such marriages if concluded abroad, nor do they explicitly criminalise the
conduct of third parties (such as family members or religious actors) who may facilitate
the marriage once the victim is abroad.

The only significant legislative innovation among the three codes is found in the
Criminal Code of the Federation of Bosnia and Herzegovina, which contains a distinct
provision recognising forced marriage against a child as an aggravated offence.
Article 215a(3) prescribes a more severe sanction — ranging from one to eight years
of imprisonment — for perpetrators who compel a child into marriage. This provision
brings the Federation’s legislation partially in line with international human rights
standards, including the Convention on the Rights of the Child and the Istanbul Convention,
both of which require enhanced legal protection for minors against early and forced
marriages. By contrast, the criminal codes of Republika Srpska and the Brcko District
contain no explicit provisions addressing the age of the victim, thereby leaving the issue
to judicial interpretation and risking inconsistent application. This legislative silence
is problematic, as international standards — reinforced by CEDAW (Art. 16(2)) — require
States to establish clear and uniform minimum safeguards against child marriage. The
absence of such clarity in two of Bosnia and Herzegovina’s jurisdictions not only fragments
the protective framework but also undermines the principle of equality before the law,
producing different levels of protection depending on territorial jurisdiction.

These divergences in formulation and coverage highlight a deeper structural issue
within Bosnia and Herzegovina’s criminal justice architecture: the fragmentation
of criminal law across multiple jurisdictions. While entity-level autonomy is a feature
of the state’s constitutional arrangement, the result in this context is a legal landscape
in which the degree of protection afforded to victims of forced marriage depends
significantly on territorial jurisdiction. Such a condition undermines the principle
of equality before the law and contradicts the obligations Bosnia and Herzegovina has
undertaken under both the European Convention on Human Rights (ECHR) [14] and
the Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW) [13], both of which require the state to ensure effective and uniform legal
protection against gender-based violence. This is not merely a matter of legislative
technique but also of constitutional significance: the ECHR is directly incorporated into
the Constitution of Bosnia and Herzegovina through Article 1I/2, while CEDAW, listed
in Annex I, has direct domestic applicability. Accordingly, the current fragmentation
of protection constitutes not only a legislative shortcoming but also a breach of Bosnia
and Herzegovina’s constitutional framework for the protection of fundamental rights.
@
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From a doctrinal standpoint, the limited articulation of the offence of forced marriage
in all three jurisdictions is notable not only for its minimalistic definition but also for
its exclusive focus on punitive sanctions. None of the criminal codes under review offer
any reference to civil consequences of forced marriage — such as the annulment of invalid
marital unions — or procedural protections for victims, such as the right to legal aid,
psychosocial support, or witness protection. Nor do they establish any mechanisms for
state intervention in ongoing forced marriages, such as protective orders or restrictions
on parental authority. The absence of such provisions reflects a formalistic approach
to criminalisation, where the offence is isolated from the broader legal and social realities
in which it takes place.

The laws also fail to reflect the transformative understanding of forced marriage
that has emerged in recent years within international human rights law. Contemporary
legal standards, particularly those articulated by CEDAW and the UN Special Rapporteur
on violence against women and girls, increasingly emphasise the need to consider forced
marriage not merely as an individual offence but as a form of structural violence. This
includes consideration of the intersecting roles of gender, culture, poverty, and social
control in sustaining the conditions under which forced marriages are perpetrated and
tolerated. None of the domestic provisions in Bosnia and Herzegovina currently
incorporate this intersectional understanding into either the definition of the offence
or the design of state response mechanisms.

In this context, Directive (EU) 2024/1385 on combating violence against women
and domestic violence is particularly important [17]. Given the fact that Bosnia and
Herzegovina is an aspirant for membership in the European Union, it is necessary
to harmonize its domestic legislation with this legal instrument of the European Union.
A comparison between the provisions of the entity and district criminal codes and
Article 4 of the Directive reveals both areas of alignment and significant gaps.

Table 1: Comparison between Criminal Codes in Bosnia and Herzegovina and
Article 4 of Directive (EU) 2024/1385

Juris- Basic Aggravated Reference Cross-Border Concept
diction  Offence Forms to Victim’s Age  Dimension of Coercion
. Narrow: focuses
Forcing .
on physical
a person force/threat;
to enter Forced mar- Explicit refer-  Criminalisation hvpnosis/ ’
Fed- into mar-  riage of a child ence: child of inducement irzltlc))xican ts
eration riage (Art. 215a(3):  marriage crimi- to travel abroad .
. . . recognised;
of BIH through 1-8years im- nalised as ag-  for forced mar- 10 mention
force prisonment) gravated form  riage .
of psychologi-
or threat cal/economic
(Art. 215a) .
coercion
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[
Juris- Basic Aggravated Reference Cross-Border Concept
diction  Offence Forms to Victim’s Age  Dimension of Coercion
Forcing
a person
to enter No explicit pro Criminalisation Narrow: force
Repub- into mar-  None specific 0 exp P of inducement  includes hypno-
. . . vision on age; . .
lika riage to child mar- . to travel abroad sis/intoxicants;
. left to interpre- o
Srpska through riage tation for forced mar- excludes indi-
force riage rect coercion
or threat
(Art. 207a)
Forcing
a person
to enter No explicit pro Criminalisation Narrow: force
Breko into mar-  None specific Visionpon a IZ:_ of inducement  includes hypno-
. . . riage to child mar- OMASS ) travel abroad sis/intoxicants;
District . left to interpre- o
through riage tation for forced mar- excludes indi-
force riage rect coercion
or threat
(Art. 207a)
Defines
State-  «force»
level but does Same narrow
Crimic agper A NA NA clause (ypo
nal cific forced sis/intoxicants)
Code marriage
provision
Broad: obliga-
l?lrec- (a) Forcing Implicitly ag- o (b? E.xpl%cnly tion on Mer.nb.er
tive an adult ravated when Explicit inclu-  criminalises lur- States to crimi-
(EU) or a child fhil dis victim sion of both ing a person nalise conduct
2024/ to enter (uniformly ap- adults and chil- abroad with without restrict-
138sS, into mar- licable) Y™ dren intent to force  ing coercion
Art.4  riage p into marriage  to physical force

only

Article 4 of the Directive (EU) 2024/1385 represents a significant consolidation
of international legal standards concerning forced marriage. It obliges Member States
to criminalise two core forms of conduct: (a) the act of forcing an adult or child into
marriage, and (b) the practice of luring an adult or child to another country with the
purpose of compelling them into marriage. The Directive (EU) 2024/1385 is important
because it establishes uniform protection irrespective of the age of the victim, expressly
recognising both adults and children as potential victims. Moreover, it reflects
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an understanding of the transnational dimension of forced marriages, particularly within
migrant and diasporic communities, by explicitly addressing cross-border luring.
Although the Directive (EU) 2024/1385 does not define coercion exhaustively, its
formulation aligns with broader international human rights instruments that recognise
both direct and indirect forms of compulsion, thereby requiring Member States to ensure
that their domestic definitions of force are sufficiently comprehensive.

When measured against Article 4 of the Directive (EU) 2024/1385, Bosnia and
Herzegovina demonstrates partial compliance. On the one hand, all entity and Brcko
District codes criminalise the act of compelling a person to enter into marriage and
include an aggravated form involving inducement to travel abroad, thereby corresponding
to both points (a) and (b) of the Directive (EU) 2024/1385. Furthermore, the Federation
of Bosnia and Herzegovina goes beyond this by explicitly criminalising forced marriage
of children, thereby reflecting international obligations. On the other hand, significant
shortcomings remain. Neither the Republika Srpska nor the Brcko District codes
expressly address the age of the victim, leaving minors insufficiently protected. More
importantly, all domestic provisions adopt a narrow conception of coercion, confined
largely to physical force, threats, hypnosis, or intoxicants, while failing to capture
psychological, economic, and cultural pressures. This restricts the effective implementation
of the Directive’s requirements. Therefore, while Bosnia and Herzegovina has made
legislative progress, its framework remains fragmented and substantively incomplete,
and would require harmonisation and expansion to meet the Directive’s standards fully.

The lack of harmonisation between substantive criminal regulations in Bosnia and
Herzegovina is not only doctrinally problematic but also practically detrimental.
It obstructs the development of coherent prosecutorial practice, leads to inconsistent
sentencing, and contributes to underreporting due to the absence of clear, unified
procedural standards. Victims may be less inclined to come forward if they perceive
the justice system as fragmented, unresponsive, or unable to guarantee equal treatment
regardless of location. In turn, this undermines both the credibility of the legal system
and the deterrent effect of the criminal law.

Taken together, the current legislative provisions in Bosnia and Herzegovina represent
an initial but incomplete step toward the meaningful criminalisation of forced marriage.
The inclusion of the offence in each of the criminal codes is a necessary development and
reflects some responsiveness to international obligations. However, the lack of harmonisation,
the narrow conceptualisation of coercion, the inconsistent protection of children, and the
absence of integrated victim protections demonstrate that the legal framework remains
insufficient. A coherent, harmonised, and victim-centred legal approach — grounded
in a broad and realistic understanding of coercion and consent — is necessary to transform
these provisions from symbolic gestures into effective legal tools.

1.3. Intersection with Human Trafficking
The relationship between forced marriage and human trafficking represents one of the
most complex and underexplored dimensions of contemporary criminal law and human
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rights protection. While traditionally addressed as distinct legal categories, the two
phenomena frequently overlap both in practice and in their underlying coercive
dynamics. Human trafficking, as defined in Article 3 of the Palermo Protocol to the
UN Convention against Transnational Organized Crime (2000) [12], entails the
recruitment, transportation, transfer, harbouring, or receipt of persons by means
of coercion, abduction, fraud, deception, abuse of power, or exploitation of vulnerability,
for the purpose of exploitation. When marriage is used as the framework within which
such coercion and exploitation occur, the boundaries between forced marriage and
trafficking become blurred.

From a functional perspective, forced marriage often serves as a vehicle for
exploitative practices that meet the definitional threshold of trafficking. Victims of forced
marriage may be subjected to sexual exploitation, reproductive coercion, domestic
servitude, or economic exploitation under the guise of marital obligations. In such
contexts, the marital union becomes not merely a violation of personal autonomy but
also a cover for sustained patterns of abuse and exploitation. The UN Special Rapporteur
on trafficking in persons has explicitly identified forced marriage as both a potential
purpose and a method of human trafficking, particularly in cases involving minors,
displaced persons, and cross-border arrangements [22].

Importantly, trafficking is not contingent upon the crossing of borders; internal
trafficking may also occur. This means that even where a forced marriage is concluded
entirely within Bosnia and Herzegovina, the elements of trafficking may nonetheless
be present if the marriage serves as a mechanism for exploitation. Such recognition
is crucial given the country’s internal socio-economic disparities and the vulnerabilities
of marginalised groups, including Roma communities, who face intersecting
discrimination and socio-economic deprivation.

International and regional legal frameworks have gradually recognised forced
marriage as falling within the ambit of trafficking. The Palermo Protocol does not
explicitly mention marriage, but its broad definitional scope captures coercive marital
arrangements that are used for the purpose of exploitation. Similarly, Directive 2011/36/
EU on preventing and combating trafficking in human beings obliges Member States
to criminalise exploitation in diverse forms, explicitly including sexual and labour
exploitation, both of which may occur within forced marriages [16]. The Istanbul
Convention (Art. 37) complements this framework by expressly obliging States Parties
to criminalise forced marriage and to ensure protection measures that are functionally
similar to those available to trafficking victims.

The European Court of Human Rights has indirectly contributed to this recognition.
In Rantsev v. Cyprus and Russia (2010) [23], the Court held that trafficking falls within
the scope of Article 4 ECHR (prohibition of slavery and forced labour). Although the
case did not concern forced marriage, its reasoning applies by analogy: where marriage
operates as the means of exerting coercion and sustaining exploitation, states are under
a positive obligation to prevent, investigate, and punish such practices. GREVIO
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monitoring under the Istanbul Convention has also identified forced marriage
as a trafficking-related practice, stressing the need for states to ensure coherent
coordination between anti-trafficking and anti-violence frameworks.!

Comparative jurisprudence demonstrates that states have increasingly acknowledged
forced marriage as a form of trafficking. In Germany, courts have recognised instances
of forced marriage within migrant communities as trafficking where the purpose was
to subject women to ongoing sexual exploitation [9, p. 289—307]. Similarly, in the United
Kingdom, the interplay between the Forced Marriage (Civil Protection) Act 2007 and
the Modern Slavery Act 2015 allows victims of forced marriage to be treated
simultaneously as victims of trafficking where exploitation is present.? Such comparative
examples highlight the need for Bosnia and Herzegovina to adopt an integrated
interpretative approach, ensuring that cases of forced marriage with exploitative purposes
are prosecuted not in isolation but as part of the broader trafficking regime.

The criminalisation of human trafficking in Bosnia and Herzegovina is fragmented
across the Criminal Code of Bosnia and Herzegovina (state level) [18], the Criminal
Code of the Federation of Bosnia and Herzegovina, the Criminal Code of Republika
Srpska, and the Criminal Code of the Br¢ko District. While the four codes share certain
core features, important divergences persist in scope, structure, and the treatment
of forced marriage as a form of exploitation.

A notable strength of the Republika Srpska and Brcko District codes is their explicit
recognition of forced marriage as a form of exploitation within the definition of trafficking
[21; Art. 145(1); 18, Art. 207a(1)]. This legislative clarity represents a progressive step
that aligns with the Istanbul Convention (Art. 37) and international practice, which
increasingly identifies forced marriage as a trafficking-related practice. By contrast, the
Federation of Bosnia and Herzegovina (Art. 210a) and the state-level Criminal Code
(Art. 186) do not mention forced marriage explicitly. Instead, they rely on broader
formulations such as «any other exploitation». While this could theoretically encompass
forced marriage, the lack of explicit reference risks narrow judicial interpretation and
uneven prosecutorial practice. The omission is particularly concerning at the state level,
since Article 186 of the Criuminal Code of Bosnia and Herzegovina governs international
trafficking, which frequently overlaps with cross-border forced marriages.

All four codes provide for severe sanctions, ranging from a minimum of three to five
years’ imprisonment to long-term imprisonment [21, Art. 146; 20, Art. 210a, 210b; 18,
Art. 207a, 207b, 207c]. Aggravated forms exist where the crime is committed against
children, by officials, or as part of organised criminal activity. Sanctions for child
trafficking are particularly strict in Republika Srpska (Art. 146) and the Federation
of Bosnia and Herzegovina (Art. 210a(2)), where minimum penalties reach 10 years.
From a human rights perspective, this severity demonstrates legislative commitment
to combating trafficking; however, it also raises concerns of disproportion where forced

' See Group of Experts on Action against Violence against Women and Domestic Violence (GREVIO)
[24].
2 See Forced Marriage (Civil Protection) Act 2007 c. 20; Modern Slavery Act 2015 c. 30.
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marriage is prosecuted under trafficking provisions rather than under specific forced
marriage offences, potentially leading to inconsistency in sentencing practices.

The codes vary in their definitions of exploitation. Republika Srpska and Brcko
District adopt detailed enumerations, explicitly including forced marriage, forced
sterilisation, and slavery-like practices. The Federation and state-level codes provide
narrower enumerations, focusing on sexual exploitation, forced labour, and organ
removal, while omitting explicit mention of forced marriage. This divergence creates
unequal levels of protection depending on jurisdiction, contrary to Bosnia and
Herzegovina’s constitutional commitment to equal rights and its obligations under the
European Convention on Human Rights [14, Art. 14, Art. 1 of the Protocol 12].

All codes contain provisions affirming that a victim’s consent does not negate the
offence [21, Art. 145(7); 20, Art. 210a(9); 19, Art. 207a(7); 18, Art. 186(9)]. This aligns
with the Palermo Protocol and Directive 2011/36/EU, which recognise that consent
is irrelevant when obtained through coercion or exploitation of vulnerability. Each code
also provides a non-punishment clause protecting victims from prosecution for unlawful
acts committed as a direct consequence of trafficking [21, Art. 145(9); 20,
Art. 210a(10); 19; 18, Art. 186(10)]. These provisions represent a positive incorporation
of international standards and offer a foundation for victim-centred protection. However,
their practical implementation remains uncertain given the lack of specialised
prosecutorial guidelines and victim assistance mechanisms.

The Federation and state-level codes establish separate provisions for organised
trafficking, prescribing minimum penalties of 10 years [20, Art. 210b; 18, Art. 186a].
Republika Srpska and Br¢ko District instead aggravate sentences for trafficking
committed by organised groups within the main offence. Additionally, all codes
criminalise users of services provided by trafficking victims, thereby extending liability
beyond primary perpetrators [21, Art. 145(4); 20, Art. 210a(6); 19, Art. 207a(4); 18,
Art. 186(5)]. This is consistent with Directive 2011/36/EU, though application in practice
remains rare.

Despite formal compliance with international standards, the system suffers from
several doctrinal and practical weaknesses:

(1) fragmentation (different formulations across jurisdictions undermine legal
certainty and equality before the law);

(2) forced marriage inconsistencies (only Republika Srpska and Brcko District
explicitly include forced marriage as exploitation, creating gaps in protection in Federation
of Bosnia and Herzegovina and state-level law);

(3) limited victim support mechanisms (while the codes recognise victims’ rights
in principle, there is no uniform framework guaranteeing psychosocial support, witness
protection, or compensation); and

(4) over-reliance on punitive sanctions (the strong emphasis on long-term
imprisonment reflects a retributive rather than restorative approach, neglecting the
preventive and protective dimensions required by the Palermo Protocol and Istanbul
Convention).

@
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To harmonise domestic law with international obligations and ensure effective
protection, several reforms should be considered:

(1) explicitly harmonise definitions of exploitation across all four codes, ensuring
that forced marriage, forced sterilisation, and similar practices are consistently included;

(2) integrate trafficking and forced marriage provisions, enabling prosecutors
to pursue cumulative charges where both offences apply;

(3) adopt uniform victim protection mechanisms, including access to shelters, legal
aid, psychosocial support, and residence permits for foreign victims; and

(4) develop prosecutorial guidelines clarifying when forced marriage should
be prosecuted under trafficking provisions and when as a standalone offence; and

(5) strengthen cross-border cooperation, especially in view of Bosnia and
Herzegovina’s EU accession process, to address cases of transnational forced marriage
and trafficking.

Recognising forced marriage as a potential form of human trafficking has profound
implications for victim protection. Under international law, trafficking victims are
entitled to a wide range of rights, including protection from prosecution for status-related
offences, access to witness protection programmes, comprehensive psychosocial and
legal support, and, in cross-border cases, temporary residence permits (Directive 2011/36/
EU; Palermo Protocol). If forced marriage remains conceptually isolated, victims risk
being excluded from these protections.

Ultimately, acknowledging the trafficking dimension of forced marriage enables
a more accurate legal characterisation of the harm suffered by victims, strengthens the
capacity of the justice system to address complex forms of coercion, and ensures
compliance with Bosnia and Herzegovina’s international obligations. By integrating
forced marriage into the broader anti-trafficking framework, the legal system can move
beyond a purely formalistic criminalisation and provide victims with the comprehensive
support they are entitled to under international human rights law.

1.4. Practical Examples and Case Studies
Although the offence of forced marriage has been present in the criminal legislation
of Bosnia and Herzegovina for some time — with the notable exception of the Federation
of Bosnia and Herzegovina, which only recently introduced explicit criminalisation —
there is still no developed judicial practice applying these provisions. Courts have not
built a body of case law directly addressing forced marriage. However, the absence
of judicial practice does not mean the phenomenon is absent. On the contrary, numerous
reported incidents demonstrate that forced and child marriages remain a persistent and
under-recognised social problem, frequently misclassified or ignored by institutions.
One of the most striking examples concerns the case of a minor girl who was
effectively «sold» in exchange for a used car [27]. Her family arranged the marriage
transaction for the price of a Golf II, treating her as an object of exchange rather than
arights-bearing individual. This case illustrates two crucial issues: the commodification
of children in certain communities, and the failure of authorities to prosecute such
L ]
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arrangements under either forced marriage or human trafficking provisions. Instead
of being treated as a crime, the incident was largely addressed as a «traditional practice»
and received only sporadic institutional attention after it appeared in the media.

A similar pattern was observed in cases where Roma girls were «sold» for small
sums of money, sometimes as low as 400 KM [28]. These arrangements were often
framed by families as customary practices, but in reality, they amounted to the exploitation
of minors through forced marriage. Victims were subjected to sexual and domestic
servitude in the households of their «husbandsy, a pattern that clearly falls within the
definitions of both forced marriage and human trafficking. Yet, prosecutions were almost
non-existent, as authorities tended to defer to community norms or treat the cases
as private family matters.

In another documented report, journalists described forced marriages as an ongoing
«reality of BiH society» [26]. The investigation showed that many girls — especially
in rural or marginalised communities — were pressured into unions without genuine
consent. Despite the criminal law framework, such practices rarely reached the courts
because victims were reluctant to report them, fearing retaliation from their families
and lacking confidence in the justice system. This reflects the broader issue identified
in the doctrinal analysis: the gap between formal criminalisation and the social reality
in which forced marriage is normalised and protected by silence.

Perhaps most concerning are reports highlighting that forced and child marriages
are largely invisible to the institutional system [26]. Schools, centres for social work,
and police often fail to detect or act upon clear signs of coercion. In many cases, teachers
or neighbours were aware of the situation but felt unable or unwilling to intervene,
citing either cultural sensitivity or lack of procedural clarity. This systemic inaction
perpetuates the invisibility of victims and enables perpetrators to operate with impunity.
It also underscores the consequences of the fragmented legislative framework: without
harmonised definitions and clear protocols, institutions lack the tools and confidence
to respond effectively.

What unites these examples is not only the absence of effective prosecution but also
the structural vulnerability of the victims. Most of the documented cases involve children,
disproportionately from Roma or impoverished communities, who face intersecting
discrimination, poverty, and marginalisation. Their lack of access to legal remedies,
psychosocial support, or safe alternatives renders them especially vulnerable to being
coerced into marriages. The combination of weak institutional responses, cultural
justifications, and fragmented legislation results in a system where forced marriages
persist largely unchecked.

These examples demonstrate that the lack of court practice is itself symptomatic
of a deeper problem: the disconnect between law and reality. On paper, Bosnia and
Herzegovina criminalises forced marriage; in practice, the phenomenon continues under
the radar of judicial institutions, sustained by tradition, poverty, and social tolerance.
Unless institutions begin to treat these cases as criminal offences — supported by clear
prosecutorial guidelines and victim-centred mechanisms — forced marriage will remain
@
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hidden in plain sight, with victims deprived of the protection that the law formally
guarantees them.

CONCLUSION

The criminalisation of forced marriage in Bosnia and Herzegovina represents
an important but incomplete step toward safeguarding fundamental human rights. While
the inclusion of the offence in entity and district criminal codes reflects responsiveness
to international standards, significant shortcomings persist. The narrow definitions
of coercion, the lack of uniform protection for minors, and the absence of integrated
victim support mechanisms reveal a legal framework that remains more symbolic than
effective. The fragmentation of criminal legislation across multiple jurisdictions further
undermines the principle of equality before the law, leaving the degree of protection
dependent on territorial boundaries rather than the universality of rights.

Equally important is the fact that Bosnia and Herzegovina has no developed judicial
practice in prosecuting forced marriage. The absence of case law does not indicate that
the phenomenon is rare; rather, documented examples of child marriages, sales of girls
under the guise of tradition, and cases of commodification of minors demonstrate that
forced marriage remains a lived reality. These practices, often tolerated or overlooked
by institutions, reveal a profound gap between legal norms and social reality. Victims,
particularly minors and members of Roma communities, continue to face systemic
invisibility, weak institutional responses, and the absence of meaningful protection.

A comparative analysis demonstrates that Bosnia and Herzegovina has only partially
aligned with international obligations under the Istanbul Convention, CEDAW, and the
European Convention on Human Rights, as well as with the emerging acquis of the
European Union, particularly Directive (EU) 2024/1385. While the Federation of Bosnia
and Herzegovina has made some progress by criminalising child marriage as an
aggravated form, neither Republika Srpska nor the Br¢ko District has adopted similar
safeguards, resulting in uneven protection. Moreover, the domestic provisions’ failure
to recognise indirect forms of coercion such as psychological pressure, economic
dependency, or cultural norms limits their capacity to address the social realities of forced
marriage.

The intersection of forced marriage with human trafficking further illustrates the
inadequacy of current legislation. Although Republika Srpska and Brcko District codes
explicitly recognise forced marriage as a form of exploitation under trafficking offences,
the Federation and state-level provisions do not, thereby creating gaps in protection and
inconsistent prosecutorial practice. This fragmented approach risks excluding victims
of forced marriage from the broader protective regime available to trafficking victims
under international and EU law.

Moving forward, Bosnia and Herzegovina must prioritise legislative harmonisation
and the adoption of a victim-centred approach. This requires: (i) broadening the definition
of coercion to reflect the complexity of forced marriage, (ii) ensuring explicit and
uniform criminalisation of forced marriage against minors, (iii) recognising forced
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marriage as a form of exploitation in all trafficking provisions, and (iv) integrating
criminalisation with robust protection measures, including psychosocial support, legal
aid, and preventive mechanisms. Such reforms are not merely legislative refinements
but constitutional and international obligations, given the direct applicability of the
ECHR and CEDAW in the domestic legal order.

Ultimately, prosecuting forced marriage in Bosnia and Herzegovina requires moving
«between law and reality». Documented cases show that while the offence exists
in legislation, it remains invisible in judicial practice. Only by closing this gap — through
harmonisation, prosecutorial guidance, and victim-centred support — can Bosnia and
Herzegovina ensure that victims’ rights are safeguarded in practice and that its legal
system aligns with European and international standards. In the context of EU accession,
this alignment is not only a legal imperative but also a political and moral commitment
to the protection of human dignity, equality, and autonomy.
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