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HOpiit [Imurporuu [1puruka

Kageapa npasocyass

Kuiscokuii Hauionarvruii yrisepcumem imeni Tapaca Illesuenka
Kuis, Ykpaina

OHAAHH-APBITPAN: IOHATTS, O3HAKHU
TA MEPCITEKTUBU BITPOBA/I:KEHHA B YKPATHI

Anorauisa. Cmamms npucesaiena 00CaiOHCeHHIO OHAAUH-APOIMPaAdiCy — 1020 NOHAMMIO, O3HA-
Kam ma nepcnekmusam enposaodicents 6 Yxpaini. Ounatli-apoimpasic 6U3HAYAEMbCs NOBHO-
YIHHUM CNOCOOOM HE3ANENCHO20, HEYNePeoICeH020 ma eqheKmueHo20 GUPIULEHHs CROPIG, U0
BUHUKAIOMD 3 00208IPHUX MA HEOO20BIPHUX BIOHOCUH, WLISXOM GUKOPUCIAHHS €/LeKIMPOHHUX
3acobie nepedaui ma 30epieanus ingopmayii. Memoro 11020 3acmocy8anHs BUSHAUEHO WBUOKe
ma eKoHOMIYuHe 8UpIiueHHs cnopy be3 8paxy8anHs hopmarbHux npoyedypHux npasu. Ilpasosa
npupooa OHAAUH-apOIMPAdicy BUHAYAENBCS NOXIOHOIO 810 NPUPOOU KIACUYHO20 apOimpaicy
(K | 8 KIacuuHoMy apoimpaxici, 6 OHLAUH-apOImpadici yeaza NPuoLisiEMbCsi 3a6e3NeUeHHIO He-
3aneACHOCI Ma HeYNePeoNCeHOCMI 0Cib, 3anyueHux 0o epe2ynioéans cnopie). OOHIEI0 3 0CHO-
BHUX 0cOOIUBOCMEN OHNAUH-APOIMPAdiCY BUSHAUEHA 11020 Oenokanizayis. O3Hayena ocobnusicms
00yMO81IeHa MPaHCKOPOOHHOIO NPUPOOOIO eleKmpoHHOI komepyii. /lo8oni ckiaono nog azamu
OHAAUH-apOimpadic 3 6y0b-sskum npasonopsaokom. OHAAUH-APOIMPAIC He MOXCE PO3NAOAMUCS
5K A6UYe KIOepnpocmopy, Yiikom 6UKIOUeHe 3 npasosoi chepu, i sumazac i0nosioHo20 npaeo-
8020 pe2yit0B8AHHA AK HA MINCHAPOOHOMY, MAK I Ha HayioHanbHomy pisHi. OKkpema ysaea npu-
dinena pozeumxy Lex electronica — mpancHayioHanbHOMy npagy eleKmpoHHOi mopeiéni, cuc-
memi HOpM MIJICHAPOOHO-NPABOBO20 XAPAKMepY, KL pe2ynioms 8IOHOCUHU, NIOCMABOI0 GU-
HUKHEHHs AKUX € MPAHCHAYIOHANbHI NPAGOYUHU 8 eIeKMPOHHOMY cepedosuwyi. Busnaueno
nepegazu ma HedOoNiKU 3ACMOCYB8AHHI OHLAUH-aPOIMPAXC).

KurouoBi c1oBa: anpTepHaTHBHE BHPIIICHHS CIOpiB, lex electronica, menokari3ailisi, el1eKT-
POHHA KOMEPIIisl.
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Kageapa npasocyaus

Kuesckuii mayuonanvroii yrusepcumem umeru lapaca Illesuernro
Kues, Yxpauna

OHAAHH-APBUTPAN: TIOHATHUE, TPHU3HAKU
N INNEPCIIEKTHUBbI BHEAPEHUA B YKPAUHE

AuHoTauus. Cmambs nocesujena uccie008anHuio OHAAUH-apOUMpaica — e2o NOHAMUK, NPu-
3HAKAM U nepcnekmueam eHeoperus 6 Ykpaune. OHnaun-apoumpasxic onpeoensaemcs noiHo-
YEHHBIM CNOCOOOM HE3A8UCUMO20, HENPeOB3AMO20 U IPHEKMUBHO20 peuleHiis Cnopos, 603HU-
Karowux u3 002080PHbIX U HEO02080PHbIX OMHOWEHUI, HYMeM UCNONb308aHUA ITIeKMPOHHBIX
cpedcme nepedayu u xpanenus ungopmayuu. Llenvio e2o npumenenus onpedeneno bvicmpoe
U 9KOHOMUUHOE peuleHie cCnopa Hes yuema QopManbHbIX npoyedypHuix npasun. Ilpasosas npu-
pooa onnaiin-apobumpasica onpeoensiemcs npouse00Holl 0m NPUPoObl KIACCULECKO20 apoumpa-
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Jrca (KaK u 8 Kiaccuieckom apoumpanice, 8 OHAAUH-apOumpas’ ce HUMAHUe YOeleHo obecneye-
HUI He3A8UCUMOCIU U HENPeO83Amocmu auy, NPUGIEUeHHbIX K YPecyIuposanHuto cnopos).
OO0HOIl U3 OCHOBHBIX 0CODEHHOCMell OHIAUH-APOUMPAdtca onpedeieHd e20 0elOKAIUZAYUAL.
Hannas ocobennocms 06ycio6nena mpancepanuiHoUu npupoooll S1eKmpOHHOU KOMMEPYUU.
Hoeonvro cnodcHo cea3amy OHAAUH-APOUMPAdIC ¢ KOHKPEHMHbIM Npagonopsiokom. OHaaliH-
apoumpasic He MOX4Cem paccMampueéamspCs Kax seieHue Kubepnpocmpancmed, NOIHOCMbIO
UCKTIFOYEHHOe U3 NPABoBoLl cghepbl, U mpedyem cOOmeemcmeyowe2o NPAso8o2o Pecyiupo8aHUs.
KAK HA MeHCOYHAPOOHOM, MAK U HA HAYUOHATbHOM YypogHe. OmoenvHoe eHUManue YOeneHo
paseumuio lex electronica — mpaHcHayuOHATLHOMY NPABY INEKMPOHHOU MOP2OGIU, CUCTEME
HOPM MeNCOYHAPOOHO-NPABOBO20 XAPAKmMepd, pecyiupyiowux OmHOUEeHUs, OCHOBAHUEM 803~
HUKHOBEHUS KOMOPBIX AGIAIOMCSA MPAHCHAYUOHATbHYIE COCNKU 6 JNeKMPOHHOU cpede. Onpede-
JIeHbL NPeUMYWecmed U HeOOCMAMKU NPUMEHEHUs OHAAUH-apoumpaxca.

KioueBble cji0oBa: aibTepHATHBHOE PEIIEHKE CIIOPOB, lex electronica, AeaoKaIu3anus, JeK-
TpOHHaH KOMMepHI/IH.

Yuriy D. Prytyka
Department of Justice

Taras Shevchenko National University of Kyiv
Kyiv, Ukraine

ONLINE-ARBITRATION: THE CONCEPT, SIGNS
AND PERSPECTIVES OF IMPLEMENTATION IN UKRAINE

Abstract. The paper analyses the issue of Online arbitration, including its concept, indications
and prospects for implementing under the legislation of Ukraine. Online arbitration is defined
as a high-grade independent, impartial and efficient mean of resolving disputes posed by treaty
and non-treaty relations through the use of the digital transmission and preservation data me-
thods. The aim of its application is defined as rapid and cost-effective resolution of a dispute
without necessity of compliance with procedural rules pro forma. The legal nature of Online
arbitration is identified as a derivative from the legal nature of classic arbitration (as with the
classic arbitration, attention is being given tothe provision of independence and impartiality of
persons involved in dispute resolution). Delocalization of Online arbitration is considered as
one of its key features. The specified feature resulted from the e-commerce cross-border nature.
1t is difficult enough to link Online arbitration and any national law. Online arbitration cannot
be considered as a cyberspace phenomenon which is excluded from the legal scope and there
is a need for its legal settlement under both international and national levels. Special attention
is given to the development of Lex electronica — transnational e-commerce law which is an in-
ternational system of rules to regulate relations in transnational deals in an electronic environ-
ment. Advantages and weaknesses of Online arbitration are defined.

Key words: Alternative Dispute Resolution, lex electronica, delocalization, e-commerce.

INTRODUCTION

Speedy development of e-commerce and corresponding transformation of business
turnover caused new category of economic disputes origination, settlement of which
@
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requires not only the possession of relevant technical knowledge, but also their expe-
ditious consideration [1]. International commercial relations in information sphere
are considerably complicated by the provisions of the national legislation, inconsis-
tency of conflicting regulations and unavailability of the established practice of dis-
putes resolution [2]. In order to provide efficient resolution of the relevant category
of disputes, intranetwork ("online"”) arbitrations have appeared, aimed to resolve
disputes in e-commerce much more efficiently than using other forms of dispute
resolution [3, 4]. "Online arbitration" term is featured with a number of meanings,
however the most often it is to refer to arbitral proceedings being conducted using
remote communication technologies between the parties in the process [5].

The main idea of online arbitration use is that the party to the dispute could do
everything necessary to obtain a final arbitration award, without leaving the room:

— filing a statement of claim and providing evidence on the case is carried out
electronically;

— entry for a claim obtaining with all annexes is done electronically;

— a case is considered by a sole arbitrator appointed by the relevant arbitral in-
stitution, only on the basis of documents and explanations provided by the parties,
without holding hearings;

— submitted arbitral award is sent to the party electronically, certified by elec-
tronic digital signature of the arbitrator and arbitration institution (on a later time the
party may also receive a paper copy of the arbitration award).

If the necessity to hold hearing arises during dispute consideration, it is essential
that referee does so by video or audio conferencing (through Skype, etc.). After com-
ing to conclusion that the circumstances of the case require more detailed conside-
ration, including holding hearing with the participation of the parties, arbitrator would
have the possibility, at his / her own discretion, to decide on the continuation of
consideration in compliance with the UNCITRAL Rules of Arbitration regulations.

In disputes settlements conducted under the auspices of the leading world arbitral
bodies, modern technologies providing for remote communication are used rather
extensively [6]. In particular, correspondence between the participants of the process
is carried out by e-mail, procedural documents and proofs are submitted in elec-
tronic form, organizational meetings and questioning of witnesses are conducted
using telephone or Skype-conferences. Online arbitration is a fully-featured way of
independent, impartial and effective resolution of disputes arising from contractual
and non-contractual relationships through the use of electronic means of data transfer
and storage [7]. The purpose of its application is a quick and saving dispute settlement
without taking into account formal procedural rules.

1.MATERIALS AND METHODS

The major object of study in the article research is online arbitration. This is not
software that formulates decisions, but virtual shell, actions within which are done
L J
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by people. Thus, this is the process of dispute resolution by arbitrators and the subse-
quent decision taken by the court of arbitration, binding on the parties, using sophis-
ticated methods of data transfer and storage [8, p. 149]. The legal nature of online
arbitration is a derivative from the nature of classical arbitration. In particular, same
with classical arbitration, online arbitration focuses on ensuring the independence
and impartiality of individuals involved in the settlement of disputes'.

The paper studies global experience in resolving disputes through online arbitra-
tion and considers the prospects for this method implementation in Ukraine. Theo-
retical basis of the research are the works of leading foreign and national scholars on
the outlines topics, along with normative legal documents regulating online arbitration
procedure.

The paper establishes specific features of arbitration cases consideration in online
mode, in particular, such its important feature as delocalization. This feature is con-
ditioned by the trans-boundary nature of e-commerce. It is quite difficult to link
online arbitration with any system of justice. Accordingly, there is a necessity to
develop approaches to online arbitration place determination.

International experience in online arbitration introduction has become key source
of information. Certain information platforms has been investigated, such as NetCase
and RLL. Using the method of analysis, Major advantages and disadvantages of these
systems have been established using analysis technique, forecasting method has al-
lowed to outline the existing and potential issued which may arise during their ap-
plication.

2.RESULTS AND DISCUSSION

A number of entities working in alternative dispute resolution field have taken steps
to develop online arbitration projects. In particular, in 2004 the International Court
of Arbitration affiliated with ICC introduced new information technology tool called
NetCase. NetCase is a platform that allows parties and arbitrators to take advantage
of privacy and provides for secure communications with the other trial participants
through the Internet.

NetCase expedites communications between the parties and arbitrators, provides
for instant and round-the-clock access to information and data exchange in secure
environment, provides access to documents during the sitting, and eliminates the
necessity to have dozens of paper documents. This does not preclude documents
transfer in the usual way and does not provides for case trial exclusively in online
mode or refusal to hold hearings in traditional way. This platform is just an option
accessible to users and providing fast and convenient work with documents. Its be-
nefits include speed and safety.

' Online-arbitration has features of so called documents-only arbitration, in the process of
which writtem evidences only are subject to consideration.
@
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We cannot consider online arbitration cyberspace phenomenon, completely out
of the legal area, and it requires appropriate legal regulation both at the international
and national levels. The place of arbitration is of fundamental importance to selection
the law to be applied, to appeal the final arbitration award, to recognize and enforce
it. In the absence of the consent of the parties, the legal place of online arbitration is
considered to be the server location place, or the place where the arbitrator sits at the
time of electronic communications sending and receiving.

Proposals are expressed to grant arbitrator the right to establish the appropriate
place and to indicate this in the arbitral award in the absence of the consent between
the parties on the place of online arbitration. Complete delocalisation of online arbi-
tration quites often becomes the basis for conclusions of its exclusively international
character. Usually online arbitration is seen as a supranational phenomenon, since
the cyberspace physically covers all states. At the same time, specific technical fea-
tures, do not change the nature of the relations that arise. It is believed that online
arbitration between the parties operating in the same country should be considered
as internal arbitration, and if the parties are acting in different jurisdictions, arbitration
can be considered international.

The position based on which online arbitration between the parties located in the
same country should be considered as internal arbitration seems to be justified. If
the parties are in different jurisdictions, arbitration may be considered international.
Rapid development has conditioned formalization of the basic principles of online
dispute resolution at the legislative level in the US and the EU. Thus, in the USA,
in 2001 has been adopted Uniformed Mediation Act [9], which combined 2,500
various laws regulating mediation procedures in different states. In the European
Union, online arbitration application possibility has been originally intended to be
"soft law" — in the Green Book [10] and in the European Commission’s recommen-
dations [11].

Nowadays, an alternative online disputes resolution has been reflected at com-
munitarian law level of the European Union. In particular, 2013/11/EC Directive on
alternative dispute resolution in the field of consumer rights protection [12] and
No 524/2013 Regulation (EU) [13] are the main regulatory framework for online
arbitration activities in the European'. No 524/2013 Regulation provides for RLL-
platform? creation (fr. "Réglement en ligne des litiges"). RLL platform is Internet site
providing for consumer and business entity possibility to solve the disputed arise in
e-commerce sphere. This platform contains information related to pre-trial settlement
of disputes in e-commerce sphere. Thus consumers can fill-in electronic form and

' 2013/11/€C Directive defines "transboarder dispute" concept as any dispute arising from
the purchase and sale contract or service provision agreement the participant of which is con-
sumer-resident of another EU member state than member state of the seller (service supplier).

2 ODR abbreviation ("Online Dispute Resolution" is used in the English version.
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attach all necessary documents to it. Such claims are transferred to the person em-
powered to settle the dispute'.

The platform started to function in February 2016. In accordance with the gen-
eral rules dispute examination procedure cannot last over 120 days, however in 85%
of cases the dipute is resolved within 30 days period [14].

Four types of RLL (ODR) systems are allocated in science:

— online settlement — expert systems for automatic settlement of financial claims;

— online arbitration — sites for disputes settlement by qualified arbitrators;

— consumer claims on-line resolution, using e-mail to process certain types of
consumer claims;

— online mediation [15, p. 262].

Legislative nature of online arbitration does not prevent arbitrators from taking
into consideration not only the requirements of the law to be applied, but also to use
principle of justice while taking the decisions. For online arbitration as a tool for
commercial disputes resolving, the amiable compositeur concept, which focuses on
finding a balance between law and justice, seems to be more efficient?.

lex electronica development has made significant impact on international com-
mercial arbitration improvement in the field of its electronic forms application [16].

Lex electronica is the transnational law of e-commerce, system of the norms of
international-legal nature regulating relations the basis for which are transnational
transactions in electronic environment. Lex electronica arose in the result of the at-
tempt to harmonize lex mercatoria® norms [17]. Lex electronica concept authors are
considered to be Karim Benvekhlef and Fabien Zhelinaze. Major provision of /ex
electronica concept is the necessity of self-regulation of the relationships of com-
mercial character arising in Internet which allows their participants independently
decide upon the law subject to exercising.

Lex electronica sources are as follows:

— basic principles of lex mercatoria;

— international acts (for example, UNICITRAL Model Law on Electronic Com-
merce [18], UNICITRAL Model Law on Electronic Signature [19] etc.);
national and transnational laws;
current commercial practices in e-commerce field;
model contracts and agreements;
disputes resolution practice.

' Claim can be submitted through the following link: https://ec.europa.eu/consumers/odr/
main/index.cfm?event=main.home.show&Ing=FR.

2 Arbitrators in online-arbitration may act in the capacity of "amicable intermediaries"
under condition that the parties by their agreement have directly granted them such authorities
and it is allowed by the law of the conntry established by consent as arbitration place [8,
p. 152-153].

3 The results of lex mercatoria "author’s" norms adjustment is emerging of lex petrolea (oil
transactions law), lex constructionis (construction law), lex maritime (marine law) and other
special legal entities [17].
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The advantages of /ex electronica application in e-commerce field are as follows:

— possibility not to apply conflict of law rules;

— possibility not to apply national rules of substantive law;

— arbitrary dispute resolution cost optimization [20].

For the time being, online arbitration decisions relevance to the requirements of
international public order are continued to be researched in the framework of doctrine,
the doctrine raises the issue of lex electronica’s expediency and ability to regulate
disputes consideration in online mode. Popularity of online arbitration is determined
by the key characteristics of the Internet, more precisely: low barrier to any persons/
entities entry to the legal relationship in the network and the transboundary nature of
e-commerce. Accordingly, legal relations can be entered by the participants who
under normal conditions (in the case of transactions outside the Internet) would have
to fulfill certain formal requirements for this and would have certain jurisdictional
restrictions for such transactions.

However, arbitration transfer to online mode may also create certain issues, in-
cluding security, admissibility of evidence, etc. Strong majority of online arbitration
issues are related to the trans-border nature of disputes being considered [21]. Until
the moment of unified rules exteriorization at the international level, arbitration in-
stitutions are forced to resolve a number of issues independently, depending on the
actual circumstances of the case. For example, will the arbitrator in the case between
the parties from Italy and Singapore be entitled to "sign" an arbitration award elec-
tronically (if so, which standard of electronic signature may apply)?

To resolve disputes using online systems, the parties need to support their claims
with evidence. To provide evidence, they must first be prepared, which requires ap-
propriate temporal costs. As a result, the parties to the dispute can avoid filing of
lawsuits, which are not supported by solid evidence base. In addition, online arbitra-
tion features "fastness effect". The parties to the dispute are aware that in the event
of online arbitration initiation they will be obliged to provide relevant procedural
documents — a statement of claim or an appeal, supported by evidence, within a few
weeks. Accordingly, parties’ response time to initiated process is reduced notably.

Among the pending issues of online arbitration, one can also distinguish the issue
of recognition of an arbitration agreement concluded in electronic form; provision
authenticity of the evidence used in online arbitration and confidentiality of informa-
tion transmitted through the Internet and used in online arbitration. In addition, online
arbitration, unlike traditional alternative solutions to legal conflicts, cannot be carried
out on a one-time (ad hoc) basis, without an administrator, with the participation of
only the parties to the dispute and a neutral arbitrator. Any online disputes settlement
requires an intermediary with processing datum surface.

CONCLUSION

There are not any significant obstacles to using online arbitration — this requires sol-
ving the practical issues of identifying the parties to electronic communications and
L ]
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their representatives, as well as electronic exchange systems creating. Modern in-
formation technology utilization within specific arbitration examination framework
creates a number of undoubted advantages: convenience, consideration content qual-
ity enhancement and costs reduction. However, arbitration transfer to online mode
may also create certain problems, including security, admissibility of evidence, etc.
Preemptive majority of online arbitration issues are resulting from trans-border na-
ture of the disputes that are being considered

Thus, it can be said that online arbitration is not conciliation procedure, but full-
featured independent, impartial and effective resolution of disputes arising from
contractual and non-contractual relationships through the use of electronic data
transmission and storage means. The current Ukrainian legislation does not allow to
use the alternative ways of disputes resolution in e-commerce field. For the most part,
these restrictions are related to current wording of the paragraph 14 part 1 of Art. 6
of the Law of Ukraine "On Arbitration Courts" dated May 11, 2004, in compliance
with which arbitration courts, in the manner provided for by this Law, may consider
any cases arising out of civil and commercial relationships, except but cases in dis-
putes connected with consumer rights protection, including bank (credit union) ser-
vices consumers. At the same time, global practice goes different way and has sig-
nificant experince in the issues of online arbitration activity, which are objectified
both in the legislation of individual states, and at international treaties’s level.

Considering the fact that alternative dispute resolution methods should ensure
proportionate costs, easier access and dispute resolution efficiency, online arbitration
use is rather promising. In this context, online arbitration can be defined as a univer-
sal mechanism available to a wide range of individuals/entities, regardless of their
legal status and jurisdiction.
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