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OCHOBH TA ITIEPCIIEKTHBHU BITPOBAKEHHA
IHCTHUTYTY KOAEKTHUBHOTIO (I'PYITOBOI'O) II0O30BY
B PECITYBAIUI KASAXCTAH

AHoTauis. Y cmammi nokazano, wo nposHo3ysamu acnekm moeo, 6 kit cghepi npasa epyno-
8UIl N0308 3HAlIOe C80E HAUDLIbUL eheKmuUBHe 3aCMOCY8AHHA, HA OAHUL MOMEHM 8KPAll CKIA0-
HO. A6mopu noKkazyioms, wo ciio 6uUX00Umu 3 mo2o, Wo epynosuti N0308 3a 3MICIoM 66e0eHUX
HOB€EJl € YHIBEePCAbHUM MEXAHIZMOM 3axucmy. Y cmammi nokazamo, wjo imniemenmysamu
NPAasoBULl MEXAHIZM MACOB020 NPABOCYO0s MONUCHA 3ACMOCO8Y8AMU 6 0Y0b-KUX CNPABAX, Nio-
i0oMUUX CYOaM 3a2anbHOil Iopucouxyii 3a npasuiramu L{usinbHo-npoyecyanvnoco 3akoH00as-
cmea (3a BUHAMKOM CNPAs OKPEMOo20 NPOBAONCEHH). ABMOpuU BUABIAIOMD, WO 2PYNOBULL 0308
Oyoe axmyanoHutl 8 CHOHCUBUUX, MPYOOSUX | COYIATbHUX CNOPAX, 8 CYNePeuKax npo 3axucm
HABKOMUUIHLO2O Cepedosuwya, CYnepeykax, Wo GUNIUEAOms i3 3an00IsAHHA WKOOU, CYNnepeyKax
6 chepi aHMUMOHONONBLHOZ0 Pe2YTIOBAHHS, 8 CYNEPEUKaX MidC YUaACHUKAMU PUHKY YIHHUX nane-
pis. Bucnosxu asmopis 3aCHO8AHI HA MOMY, WO 8 [HO3eMHUX IOPUCOUKYIAX ePYNOBULL NO308
HaUOLILW NOWUPEHUL came 8 Nepepaxoeanux suwye cynepeuxkax. Ha oymxy asmopis, ma mooens
2PYno6020 no308Y, KA 3aKpinjieHd 6 YueilbHO-npoyecyalbHoMy 3aKOHOOAGCMEI, 6 MALOMY
cmyneHi 8IOPI3HAEMbCAL 8I0 NPOCMOI Cnigyuacmi Ha CMOPOHI NO3UBAYA I 3HAYHO20 3UCKY 05
VUACHUKIG epynu He micmumb. B pamkax npoyecyanvbroi cnigyuacmi cmopoHu Maroms npago
nepeoamu 8e0eHHs CBOET CnpasiL 0OHOMY 3 cOno3usadis, axuil i Oyoe dominus litis («cocnodapem
cnopy»), wo i 8i06yeaemucs 3apa3 Ha npakmuyi. J{o HedoiKie 2pyno8o2o supOOHUYMEd A6mo-
PU GIOHOCAMb BCMAHOBIEHUI 60COMUMICAUHUL MEPMIH PO321A0Y CRPABU, DIULEHHS MOJICE 6 He-
3HAuHIL MIpi Hocumu xapakmep res judicata 015 ocib, sKi we Opanu yuacmi y cnpasi. Ipakmuuy-
HA 3HAYUMICIS 00CTIONCEHHS BUSHAUAEMBCS ABMOPAMU 8 SHUNCEHHT HABANMANCEHHS HA CYOO-
8y cucmemy i K HACAIOOK NiOBULEHHS AKOCMI CY008020 po3enady. Lle dozeonrums eudinumu
MaKodic i coYianbHO-CYCiibHi opmu nidGuUUeHHs CNPUUHAMMS KOPROPAMUBHOL COYIANbHOT
8ionosioanvrocmi.

KorouoBi ci10Ba: KOJEKTHBHHUIT I030B, €Y/, IPEANKALis, PO3IIAL, IPOLEAYpa.
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HHCTHUTYTA KOAAEKTHBHBIX (I'PYITIIOBbIX) HCKOB
B PECITYBAHUKE KA3AXCTAH

AHHOTaNMs1. B cmambe nokazano, 4mo npocHo3upo6ams acneKkm mozo, 8 Kaxkol cepe npasa
2PYNNoeol UCK Hauldem céoe Hauboee IppekmusHoe npumerenue, Ha OAHHbLIL MOMEHM Kpati-
He CILOJICHO. ABMOPbL NOKA3BIEAIOM, YMO Cledyem UCX00Umb U3 mo2o, 4mo cpynnoeoll UCK no
CMBICILY 66C0CHHBIX HOBEL AGNISLEMCSL YHUBEPCANbHbIM MEXAHUZMOM 3auumspl. B cmamve no-
KA3aHo, 4mo umMnieMeHmupo8aHHblll NPABOBOT MEXAHUZM MACCOBO20 NPABOCYOUS MONCHO NPU-
MeHsAMb 8 TI00bIX 0enax, N00BeOOMCMBEHHBIX CYOaM 00ujell IOPUCOUKYUU NO NPABULAM PAIC-
OaHCKO-NPOYeccyaibHO20 3aKOHO0AmenbCmaad (3a UCKIoUeHuem 0el 0cob020 npou3800cmea,).
Aemopbl b1A61510M, YMO SPYNNOBOU UCK OyOem aKmydaieH 8 ROMpeOumenIbCKux, mpyooeusix u
COYUATLHBIX CROPAX, 8 CNOPAX O 3aujume OKpyscaiowell cpeovl, CNopax, blMeKarouux u3z npi-
yuHenus 6pedd, CHoOpax 6 chepe aHMUMOHONOIbHO20 PE2YIUPOBANUS], 8 CHOPAX MeNCOY YUACHI-
HUKAMU PbIHKA YeHHbIX Oymae. BbigoOdbl asmopos 0CHOBAHbL HA MOM, YMO 6 UHOCMPAHHBIX
IOPUCOUKYUSX 2PYRNOBOU UCK HAUDOLEe pACIPOCIPAHEH UMEHHO 6 NePEHUCTEHHBIX 8blULE CIOPAX.
Ilo mnenuio agmopos, ma mooeisb epynnoso2o UCKd, KOmopast 3aKpeniiend 8 2panicOaHCKo-npo-
YeccyanbHOM 3aKOHO0amelbCmeae, 8 MAlol CIeneHu OMAULAemcs Om RPOCmozo COy4acmust Ha
UCMYOBOLL CIMOPOHE U 3HAYUMEIBHOT 8b1200bl 051 YYACHHUKOG 2PYANbL He cooepokcum. B pamkax
NPOYeccyanbHO20 CoyHacmusi CMopPOHbl 8NPaAse Nepeoams 6e0eHIUe C80e20 0eld 0OHOMY U3 CO-
ucmyos, komopuli u 6yoem seisimocst dominus litis («xo3saunHom cnopay), umo u nPoucxooum
cetivac na npakmuke. K nedocmamkam epynnogoeo npouzeo0cmea agmopuvl OMHOCAM YCma-
HOBIEHHbLI B0COMUMECSUHDLI CPOK PACCMOMPENUs 0eld, PeUeHUe MOICENT 8 He3HAUUMETbHOU
cmenenu Hocums xapaxkmep res judicata Ons iuy, KOmMopwvle He NPUHUMATU YYACmUs 8 Oere.
Ipakmuueckas 3HAUUMOCHb UCCIE008ANUS ONPEOETIACMC I ABMOPAMU 8 CHUNICCHUU HAZPY3KU
Ha CYOeOHYI0 cucmemy U KaKk cie0cmeue noguvlulenie Kawecmasa cyoebnoeo pazoupamenbcmad.
Dmo no3eonum gbloenunb Maxice U COYUAIbHO-00Wecmaentble JopMbl NOBLIUEHUS 6OCHPUS-
Musi KOPROPAMUGHOU COYUATLHOU OMEEMCMBEHHOCU.

KoaioueBble cj10Ba: KOJUIEKTUBHBIN HCK, CYyJl, TPEANKAINS, PACCMOTPEHNIE, IPOLIETypa.
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BASICS AND PROSPECTS OF INTRODUCING
THE INSTITUTION OF CLASS (GROUP) ACTION
IN THE REPUBLIC OF KAZAKHSTAN

Abstract. The paper demonstrates that at the moment it is extremely difficult to predict in which
branch of law will a class action find its most efficient application. The authors display that one
should proceed from the fact that the class action within the meaning of the introduced innova-
tions is a universal defense mechanism. The paper reveals that the subordinate courts of gen-
eral jurisdiction can use the implemented legal mechanism of mass justice according to the rules
of civil procedure legislation in any cases (except for cases of special proceedings). The authors
reveal that the class action will be relevant in consumer, labor and social disputes, in disputes
on environmental protection, disputes arising from harm, disputes in the field of antitrust regu-
lation, in disputes between participants in the securities market. The authors’ conclusions are
based on the fact that in foreign jurisdictions a class action is most common among the above-
listed disputes. According to the authors, the model of class action, which is enshrined in civil
procedure legislation, differs from simple complicity on the plaintiff only to a small extent and
does not contain significant benefits for the group members. Within the framework of proce-
dural complicity, the parties have the right to transfer the conduct of their case to one of the
co-plaintiffs, who will become the dominus litis (“master of the dispute”), which is exactly what
happens in practice nowadays. The authors refer to the established eight-month deadline for
the consideration of a case as a shortcoming of group proceedings, for persons who did not
participate in the case, the decision may be of res judicata nature to a small extent. The practi-
cal significance of the study is determined by the authors in reducing the burden on the judicial
system and, as a result, improving the quality of litigation. This will also allow to outline social
forms of increasing perception of corporate social responsibility.

Keywords: class action, court, predication, consideration, procedure.

INTRODUCTION

This paper covers the concept of a class action and evaluation of the prospects for
the development of this institution in the legislation of the Republic of Kazakhstan.
Within the framework of the study, international legal documents and recognized

global standards regarding the concept of collective actions and collective (group)
[
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claims for protecting consumer rights (UNCTAD; OECD; European Union direc-
tives), experience in regulating collective (group) actions in selected jurisdictions
were studied. An analysis of Kazakhstani legislation on the use of collective rem-
edies for violated consumer rights and the Kazakhstani practice of applying statutory
mechanisms and the Kazakhstani experience of using institutions of complicity and
protection of the rights of a group of persons recognized by consumers was also per-
formed. An important international source of regulatory standards is the OECD Rec-
ommendation of the Council on Consumer Dispute Resolution and Redress of July
12, 2007'. They were adopted so that governments can create a legal framework that
assists consumers in resolving and settling disputes with entrepreneurs. Such a legal
basis should apply both to transactions concluded within the same jurisdiction and
to cross-border transactions. This also applies to transactions within e-commerce,
including transactions within the framework of conventional methods and forms of
purchases.

These OECD Recommendations? were prepared at the very moment when increased
attention was paid to dispute resolution and redress mechanisms in the EU countries,
especially with regard to mechanisms protecting the collective interests of consumers.
The Recommendations address current practical and legal barriers to the use of remedies
in consumer protection cases. In particular, they emphasize that at the level of national
legislation, governments are expected to provide consumers with mechanisms to act
independently (as alternative dispute resolution and simplified court procedures for
small claims) or collectively (as action initiated by the consumer on his own behalf and
representing other consumers). The Recommendations® note that this legislation should
also regulate claims of consumer organizations representing consumers, claims of state
bodies for the protection of consumer rights, acting as representatives of consumers.
Such government consumer protection bodies can receive or facilitate compensation
for damages on behalf of consumers, allowing them to apply for court orders in civil
and criminal proceedings and act as a representative of the party claiming damages. In
the context of cross-border disputes, Recommendations call on OECD countries to
increase awareness of (as well as access to) dispute resolution tools and redress mech-
anisms, including increase in the efficiency of compensation for losses incurred by
consumers.

The concept of class action (representative action) originated in the United States.
This term is defined as the method used when a large group of persons interested in a
particular issue, through one or more entities that files a lawsuit (or a lawsuit can be
filed against them) as a representative(s) of this class (group) without having each
member of this class (group) join the lawsuit. The procedure for filing and considering

' OECD Recommendation of the Council on Consumer Dispute Resolution and Redress. (2007).
Retrieved from http://www.oecd.org/internet/consumer/38960101.pdf.

2 Ibidem, 2007.

3 Ibidem, 2007.
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such a claim, applicable in federal courts and in the majority of state courts, is pro-
vided for by procedural legislation'.

Thus, both of the mentioned English terms mean the same thing, but reflect two
important aspects characterizing the features of class action lawsuits. In particular, the
concept of “class action” is based on the concept of “class”, meaning in American law
a group of persons, things, qualities or activities that have common features (signs) or
attributes [1]. That is, this term reflects the fact that the action is filed in the interests of
the relevant group (class) of persons. In turn, the concept of “representative action” is
emphasized by the fact that the interests of the corresponding group (class) of persons
are represented by the separate representative(s) of this group. It’s not clear from the
Black’s Law Dictionary whether another person (not part of this stakeholder group) can
act as a representative of this stakeholder group [or of each member of this group] [2].

In American law, procedural legislation establishes general requirements for filing
and maintaining any class (group) action. These requirements include the following:
(1) the number of persons making up the group (class) must be in such a quantity that
it becomes impractical for them all to appear before the court, and (2) the representative(s)
mentioned must to be such as to ensure adequate representation of all those persons.
Furthermore, (3) the group (class) of interested parties should be definable, and (4) their
common interest should be well defined in terms of legislation and facts affecting the
interests of the represented individuals. An important aspect is that it is the court that
must certify (confirm) the claim as being a collective (group) claim [2]. Evidently, the
indicated authority of the court is extremely important to avoid conflict with the gen-
eral provision of civil law on actions in the interests of others without a mandate, their
legal significance and their consequences [3]. The concept of a class action as a lawsuit
filed by an individual, a group of individuals or an organization, but necessarily on
behalf of persons of a certain category (united in the corresponding category/group
according to the criterion of equal interest subject to judicial protection), is inherent in
most common law jurisdictions. But it is not a legal tradition of most European states
[4]. This concept is relatively new to the law of modern European states.

In particular, the existence of a special category of property interest subject to
judicial protection, which was called collective interest, was recognized in the Euro-
pean Union [5]. This concept is broader than the concept of “individual interest”, which
must be protected through an individual lawsuit [6]. But it is narrower than the concept
of “general interest” or “public interest” to be protected by special ways means of
protecting public law and order. With that, upon adopting this concept in European
countries, the term “representative action” was more favored rather than “class action”
[7], proceeding from the fact that it is not as much about being able to go to court for
protection of collective interest as about a clear understanding of who is entitled to file

! Federal Rules of Civil Procedure. Rule 23. Class Actions. (2018). Retrieved from https://
www.law.cornell.edu/rules/frcp/rule 23.
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such an action: in some jurisdictions this is provided to public groups, in others — this
responsibility is assigned to a state body, and somewhere both are entitled to file such
an action [8].

At the same time, regulation of the issue of who is entitled to be the representative
of such a collective interest does not detract from the importance of identifying the
corresponding group (class) of persons in whose interests such a representative is en-
titled to file a lawsuit. Furthermore, factoring in the fact that the right to claim and
compensation for damages should be provided for in the substantive law and attributed
to a specific subject there as an identifying term, it appears more appropriate to use the
term “class action” and, among other things, to determine who has the right to file such
actions. In addition, from the standpoint of the Russian language in the legal context,
the concept of “representative action” may lead to ambiguity in its understanding. Based
on the foregoing, it appears expedient, factoring in the predominant European approach
(“class action™), to call such category of claims “group actions”.

1. MATERIALS AND METHODS

The main method that conditioned the overall development of the study is the veri-
fication method, which determines what is primarily a compensation for damages in
a class action, and what is the aspiration for public resonance. This is determined
by the presence of mutually exclusive judicial acts that occur when the content of
judicial acts is diametrically opposed. For example, decisions of different courts that
recognize the ownership of the same object by different persons. It is clear that in
such a case both decisions are discredited.

The contradiction of judicial acts may also be less noticeable, arising from their
comparison and interpretation in the relationship (indirect contradiction). For example,
one court recovered the debt for a separate period of validity of the contract, and an-
other court refused to collect the debt for another period of validity of the same contract.
In such case, it is necessary to investigate the motives of the adopted judicial acts. For
example, if the judicial act of refusal is motivated by the passage of the limitation pe-
riod, then there may not be a contradiction; if the “rejected” decision is motivated by
the absence of a contract (its nullity, non-conclusion), then a contradiction can be ap-
parent.

A method for investigating the integrity of a filed action is a method for finding
contradictions. Legal inconsistency lies in opposing legal conclusions that are reached
by different courts. Two competing judicial acts may, respectively, relate to the recog-
nition of a right and the denial of a right, the existence of a duty and the absence of a
duty, the guilt of a person and the innocence of a person, the existence of a legal rela-
tionship and the absence of a legal relationship. The actual contradiction follows from
the meaning of the judicial acts and concerns the circumstances of the case. One court
decision established the presence of certain circumstances, and another established the
L ]
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absence of these circumstances. Legal and logical contradictions are interconnected in
the same way as questions of law and fact are interconnected. A legal conclusion is
made on the basis of established factual circumstances. It is logical that a contradiction
in the circumstances will lead to a legal contradiction. An indirect contradiction can be
so implicit that it is revealed only in the course the verification of a judicial act.

2. RESULTS AND DISCUSSION

2.1 Opt-in and opt-out models of joining the collective (group) actions

In Kazakhstan, there is currently a social demand for appropriate legislative regula-
tion and the use of legal means to protect collective interests, that is, not only in the
field of relations for the protection of consumer rights. In particular, it can be cases
of compensation for harm caused to the life and health of individuals in connection
with environmental pollution by industrial enterprises, including claims on the un-
lawful nature of the actions of state bodies, contractors and developers in connection
with the creation of conditions that do not allow citizens to fully enjoy their consti-
tutional right! to rest and leisure [9].

For example, there is information from the media on the intention of the residents
of Temirtau to prepare and file actions in 2018 in connection with the massive damage
to the health of citizens as a result of constant violations of ecological and environmen-
tal legislation by ArcelorMittal Temirtau [10]. There are also grounds for legal protec-
tion of the collective interests of citizens who suffered in connection with the night
construction work in Astana in 2017 that interfered with the nightly rest of citizens of
nearby houses and the inaction of law enforcement agencies [11]. On the whole, such
unlawful activity of construction contractors and developers, which entails the impos-
sibility of such a rest, detracts from the importance and effectiveness of national policy
aimed at increasing the social responsibility of business in Kazakhstan.

2.2 The features of regulation of collective (group) actions in the territory of the
European Union

In general, the concept of “class action” adopted in American law is perceived at
the level of European Union directives and the legislation of developed Western
European states [12]. However, in some jurisdictions the opt-out model of joining a
class action is adopted, while in most other legal systems, the opt-in model of join-
ing the model is applied [13]. It is also possible to choose a model by court order or
even legislative regulation for mixed use following the example of Germany (where
the opt-in model is used as the default rule, but plaintiffs who join in this model can
withdraw from the class action before the end of the trial, including for the purpose

! Constitution of the Republic of Kazakhstan. (1995). Retrieved from https://www.akorda.kz/ru/of-
ficial documents/constitution.
®
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of filing an independent action) [14]. Thus, in various developed legal orders of
Western Europe, an individual experience in regulating the mechanisms of a collec-
tive (group) action has developed.

Currently, the European Commission has developed a draft new directive of the
European Parliament and of the Council on class actions in consumer relations, provid-
ing for signs of a group of injured persons, thereby allowing the court to clearly iden-
tify the consumer group affected by the violation of the law should consumers be af-
fected by the same practice and suffer comparable damage for a period of time or due
to the acquisition of goods of inadequate quality'. This draft directive pays special at-
tention to “qualified representatives” in class actions [15]. Such a representative should
be an organization that (in the aggregate of features) is properly established according
to the law of the state party, has a legitimate interest in complying with EU consumer
protection legislation and has the status of a non-commercial organization, and its ac-
tivities are not aimed at making profit.

It should be noted that, in general, in European jurisdictions, the rule on group ac-
tions is accepted to compensate only for actual losses incurred, consisting of real dam-
age and lost profit [16]. There is also an example of application of a penalty in the
Russian Federation paid by a manufacturer to a consumer in the event of refusal of
voluntary compensation for losses and the award of such compensation by a court. At
the same time, the United States has rules on multiple losses, as a result of which com-
pensation increases sharply and there is a risk of bankruptcy of the defendant company.

European legislation pays particular attention to the out-of-court settlement of col-
lective disputes by reaching an amicable settlement approved by the court (for example,
in the Netherlands) [17].

2.3 Features of regulation of legal remedies for collective (group) interests and
consumer rights in Kazakhstan

The legislation of the Republic of Kazakhstan provides for the possibility of protect-
ing the rights of an unlimited (indefinite) circle of persons, including the grounds
for the occurrence of procedural complicity, the conditions for its implementation
and consequences. It is also possible to file an action in the interests of an indefinite
number of people, however, such actions are possible only with the requirement to
terminate illegal or other infringing practice (which is known as injunction relief in
general legal systems), since, proceeding from the general provisions of civil law
and civil procedure, stipulating the certainty of the subject and the content of the
claim, a collective (i.e., group) action is not possible for damages to an indefinite

' Proposal for a directive of the European parliament and of the council on representative actions for

the protection of the collective interests of consumers, and repealing Directive 2009/22/EC. (2018). Re-
trieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52018PC0184.
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number of persons (for example, Article 148! of the Civil Procedure Code and Ar-
ticle 350 of the Civil Code of the Republic of Kazakhstan?).

Kazakhstan law does not contain a general concept of “collective methods of pro-
tection” of civil rights or interests of a group of people and, accordingly, there is no
clear (neither legislative nor doctrinal) classification of such methods, although some
of these methods are regulated by legislation (for example, complicity, action in the
interests of an indefinite number of persons, the resolution of labor disputes under col-
lective labor contracts or acts of the employer and working conditions). Kazakhstan
law does not regulate class actions at all as a collective way to protect property rights
of'a wide, albeit defined by subjects, circle of persons.

The legislation of the Republic of Kazakhstan provides for rules governing (allow-
ing) the possibility of protecting rights by an unlimited (indefinite) scope of persons.
Thus, according to the Civil Procedural Code of the Republic of Kazakhstan dated
October 31, 2015 No. 377-V ZRK (hereinafter referred to as the Civil Procedural Code),
state bodies within their jurisdiction, citizens and legal entities in the manner established
by the Civil Procedural Code are entitled to apply to the court with a statement on the
protection of violated or contested legitimate interests of an indefinite scope of persons.
In addition, in accordance with the Civil Procedural Code, the prosecutor, pursuant to
the legislation, has the right to file an action in court so as to restore violated rights and
protect interests, in particular, of an unlimited scope of persons?.

Apart from specially agreed ways to protect the interests of an indefinite scope of
persons, the Civil Procedural Code contains general grounds for using the mechanism
of procedural complicity. In particular, if several claims are brought against the same
defendant, the court has the right to combine them into one proceeding if the subject
or the reason of the dispute are related to the subject or the reason of the dispute of the
case in the court proceedings, and the jurisdiction of such claims does not violate the
jurisdiction of the case under consideration. With that, an action may be brought
jointly by several plaintiffs against one or several defendants. Moreover, each of the
plaintiffs or defendants in relation to the other side acts independently in the process.
The parties may entrust the conduct of the case, respectively, to one of the co-plaintiffs
or co-defendants on the basis of a power of attorney*.

The participation of several plaintiffs or defendants is possible in cases where:

1) the subject of the dispute is the general rights and obligations of several plaintiffs
or several defendants;

' The Code of Civil Procedure of the Republic of Kazakhstan. (2015). Retrieved from https://
online.zakon.kz/document/?doc_1d=34329053#pos=2;-155.

2 Civil Code of the Republic of Kazakhstan (General part). (1994). Retrieved from http://adilet.zan.kz/
rus/docs/K940001000 .

3 The Code of Civil Procedure of the Republic of Kazakhstan, op. cit.

4 The Code of Civil Procedure of the Republic of Kazakhstan. (2015). Retrieved from https://
online.zakon.kz/document/?doc_id=34329053#pos=2;-155.

81



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 4, 2019

2) the rights and obligations of several plaintiffs or several defendants have the
same basis;

3) the subject of the dispute are the homogeneous (identical) rights and obligations
of several plaintiffs or several defendants'.

In this regard, it appears that the mechanism of complicity provided for by Kazakh-
stani legislation is not the collective action that is used in developed legal systems to
protect consumer rights.

The Law on the Protection of Consumer Rights also provides for the possibility
of protecting consumer rights in relation to an indefinite scope of persons. Thus, pub-
lic associations of consumers, associations (unions) have, in particular, the right to sue
in the interests of consumers, including in the interests of an indefinite scope of con-
sumers?.

Thus, Kazakhstani legislation provides an understanding of who the consumer is,
defines their rights and obligations, guarantees protection of their interests (both inde-
pendently and by contacting public associations of consumers, authorized state bodies
and the court). At the same time, an analysis of provisions of Kazakhstani legislation
does not provide a clear understanding of the mechanism for judicial resolution of
disputes related to collective protection of consumer rights precisely through a collec-
tive (group) action, in connection with which the following can be distinguished as
conclusions:

the absence of a general concept of a remedy for the collective interests of a scope
of persons in Kazakhstan law;

accordingly, the absence of classification of such methods, although some of these
methods are regulated by legislation (for example, complicity, actions in the interests
of an indefinite scope of persons, resolution of labor disputes under collective labor
contracts or acts of the employer and working conditions);

it is possible to file a claim in the interests of an indefinite scope of persons, but
such claims are possible only with the requirement to terminate an illegal or other right
infringing practice (injunction relief), since, proceeding from the general provisions of
the civil process on the certainty of the claim, a class action on compensation for dam-
age is not possible.

Thus, a collective (group) action, which allows to protect property rights, albeit of
a wide, but a certain circle of persons, is not regulated in Kazakhstani legislation.

2.4 Features of the practice of applying legal methods provided for by Kazakhstan law

Group actions are a type of mass claims, that is, those filed and considered in de-
fense of equally violated (by one entity or group of related parties in the same way

V' Ibidem, 2015.
2 The Law of the Republic of Kazakhstan No. 274-IV “On Protection of Consumer Rights”. (2010,
May). Retrieved from https://online.zakon.kz/document/?doc_id=30661723.
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with the same content of claims for compensation for property damage or other
harm) rights of a large group of persons not otherwise connected. Class actions are
a powerful mechanism used in civil society, allowing to protect the property rights
of individuals as a weak party in the relevant legal relations. Using this mechanism
also provides the rule of law and is a powerful tool for social justice. Group actions
are not limited to consumer disputes, they are a way of judicial protection of rights
in a number of public relations and in relation to a number of defendants, including
the state. There is no universal model for using the class action mechanism; each
jurisdiction implements it with its own specifics. In perceiving the concept of class
actions, it is advisable to continue to adhere to the approach that the right to claim,
as well as to compensation for damage, should be provided for by substantive law.
However, since the obligation to consider claims rests with the courts, it must be
implemented in accordance with very detailed rules of procedure [18].

The potential risk of losses for any of the models for calculating such losses may
lead to bankruptcy of the respondent organization. Due to the fact that there are still
state enterprises and state institutions in the Republic of Kazakhstan that render utilities
and other services related to consumption, the obligation to pay the amount of compen-
sation under a class action will be transferred to the owners of property of enterprises
and institutions, which are the akimats and the government of the Republic of Kazakh-
stan. For the purpose of preserving budget funds, we recommend reorganizing such
enterprises and institutions into legal entities of public law [19-21].

Regulation of the grounds and consequences of satisfaction should be reasonable
so as not to entail fatal consequences for the business. It is known that in the USA,
factoring in the peculiarities of compensation for losses, the amount of compensation
for class actions reaches unprecedentedly large amounts. For example, in 2005, World-
Com telecommunications company paid 6.2 billion dollars to its shareholders, who filed
a false reporting action. In 2006, Nortel Networks, the leader in the supply of fiber-
optic equipment for Internet providers, paid 2.4 billion dollars in a lawsuit against its
investors for false financial statements [1]. In general, in the United States, about a third
of companies against which class action suits are filed go bankrupt. Also, one cannot
ignore the world-famous downfall of the asbestos industry in the USA, which was
charged with hiding information about the dangers of asbestos [22].

US experience suggests that class action can completely ruin once-successful com-
panies. On the other hand, the threat of bankruptcy after payments in a class action
lawsuit may increase the level of companies’ good faith and responsible conduct of
their business [23]. In view of the growing negative effect from satisfying class actions,
in 2005 the United States introduced the Law on justice in class actions', according to

! 28 U.S. Code § 1332.Diversity of citizenship; amount in controversy; costs. (2005). Retrieved from

https://www.law.cornell.edu/uscode/text/28/1332.
®
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which class actions and attorney fees shall be subject to closer scrutiny. Despite attempts
by federal and state courts to limit class actions, some industries are constantly facing
increased pressure from such actions. The most sued groups are consumer-related in-
dustries such as retail, automotive, insurance, pharmaceuticals, and financial services
[24]. It is worth paying special attention to the fact that in the Republic of Kazakhstan
many consumer sectors (gas, water, electricity, etc.) are represented by state organiza-
tions. If class actions are satisfied, even those demanding only direct losses to such
organizations (and not multiple as in the USA), in the absence of funds, payments will
have to be made from republican or local budgets in the manner of subsidiary liability
[25]. Thus, as an effective solution to increase the responsibility of such companies for
their activities and reduce the conditions for the use of collective consumer protection,
it appears advisable to transform such organizations into legal entities of public law, as
we recommended in the relevant publications [19-21]. In particular, this will allow to
limit as much as possible the responsibility of local and republican budgets from reim-
bursement of large compensations for collective claims.

We shall separately mention the possibility of filing class actions against a group
of defendants. Group actions against a large group of defendants shall be brought against
a large group of defendants, united on the basis of an unlawful act and the existence of
a causal link between the actions of the defendants and the loss or damage to the health
of one or more plaintiffs [9]. It is also recommended to provide a substantive basis and
create appropriate procedural rules for filing and considering class actions, including
those filed in the interests of a wide range of consumers to receive compensation for
losses incurred as a result of contractual relations between such consumers and business
entities that are their counterparties under these agreements. In turn, the creation of
consumer compensation mechanisms through class action is recommended by UNCTAD
and OECD. To create cost-effective and efficient ways of compensation for property
damage for consumers in accordance with the OECD recommendations' the possibili-
ties of procedural complicity and filing lawsuits for the benefit of an indefinite scope
of people, which exist in Kazakhstan’s legislation are insufficient. Class action mecha-
nism is the sought means.

Regarding the use of class actions to protect consumers’ property rights, factoring
in the public interest and legitimate interests of entrepreneurs, it is necessary, as recom-
mended by the OECD?, that upon regulating issues of compensation for economic harm
in transactions between consumers and business, consumers should be limited in their
ability to abuse their rights and use the possibility of filing group claims in the absence
of property damage. We proceed from the generally accepted approach that the proce-
dural rules for the protection of property interests should be based on substantive law.

' OECD Recommendation of the Council on Consumer Dispute Resolution and Redress. (2007).
Retrieved from http://www.oecd.org/internet/consumer/38960101.pdf.
2 Ibidem, 2007.
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Therefore, appropriate amendments are also proposed in the Civil Code of the Repub-
lic of Kazakhstan. However, we limited ourselves only to this aspect, although for a
more complete protection of consumers’ rights, a much larger scope of new provisions
should be introduced in the Civil Code ! (for example, on consumer contracts and leg-
islative mechanisms for preventing violation of consumer rights).

By introducing the concept of class actions in the legislation of the Republic of
Kazakhstan, it will be possible to perform the OECD recommendation?® that national
governments should provide effective mechanisms for redressing damage through col-
lective action [25].

Due to this implementation, rapprochement with the law of the European Union
and the legislation of its member states will be ensured. The experience of the Euro-
pean Union in this matter is especially invaluable. Over the past 30 years, the most
balanced decisions have been worked out therein on how to perceive the institution of
class actions in the national civil law system, which arose and developed in common
law countries so as to best ensure both the protection of collective consumer rights and
the implementation of public interest, and also supporting and protecting the interests
of private enterprise.

Furthermore, by introducing the institutution of class actions to protect consumer
rights, an important step will be achieved in implementing the Treaty on the Eurasian
Economic Union?®, which provides for the implementation of an agreed consumer pro-
tection policy by all member states, aimed at creating equal conditions for citizens of
member states to protect their interests from dishonest activities of business entities.
This is especially important in the context that, in accordance with the agreement,
citizens of the EEU Member States can apply on an equal basis to state and public or-
ganizations for the protection of consumer rights, ... including courts and (or) perform
other procedural actions on the same conditions as and citizens of other member states®.

CONCLUSIONS

The idea of collective (group) claims is based on the classical institution of complic-
ity, since in both cases the protection of the rights of several persons is carried out
in the same process. When the number of persons in a similar legal and factual situ-
ation, who consider their rights violated and in need of judicial protection, exceeds
the possibility of involving all these persons in one trial, there is an objective need to
consolidate such persons and develop a unified legal position that the court must be
represented by a representative elected by the group and authorized to conduct the

I Civil Code of the Republic of Kazakhstan (Special Part). (1999). Retrieved from https://
online.zakon.kz/document/?doc_id=1013880.

2 OECD Recommendation of the Council on Consumer Dispute Resolution and Redress. (2007).
Retrieved from http://www.oecd.org/internet/consumer/38960101.pdf.

3 Eurasian Economic Union. (2014). Retrieved from http://docs.cntd.ru/document/420205962.

4 The Law of the Republic of Kazakhstan No. 413-IV “On State Property”. (2011, March). Retrieved
from https://online.zakon.kz/m/Document/?doc_1d=30947363.
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case. In such a situation, it is advisable that persons who have a material interest in
the outcome of the case indirectly participate in the process, controlling the integrity
of the actions of their representative and receive a personified positive result upon
satisfaction of the claim.

In modern procedural science, such forms of joint participation as procedural com-
plicity and the procedure of a collective (group) action are designated as forms of
procedural multiplicity. With this in mind, class actions cannot be considered in isola-
tion from the procedural institution of complicity. Class actions are filed at the request
of consumers. For example, if this refers to an airline that violates the rights of consum-
ers for some reason, then five or more people can approach this airline, for example,
for compensation for non-pecuniary damage for violation of their rights. After that,
information about the case is published, and anyone who wants to join this case, does
so. Anyone who does not want — does not join, but this does not have much significance,
because the court decision will apply to them as well. Repeated proof of the circum-
stances that will be set out in the court decision will no longer be necessary, since it
will be of fundamental importance to the remaining participants, who did not even join
the action. It will be enough to take the court decision, go to court and receive compen-
sation almost automatically if it was discussed in an action filed earlier.

A person can choose a specific method of protection in business individually. Of
course, the method of protection is related to the facts that are established in a particu-
lar case. Therefore, if the requirements and circumstances are formulated in such a way
that it is possible, for example, only to recover some forfeit, then in such case it will
not be possible to replace the goods or something else. Such claims will work quite
effectively in relation to food producers, household goods, car manufacturers, airlines.
Case in point would be the case of one well-known automobile manufacturer. The cars
of this company used to have a structural defect in the steering. If at that time such a
law existed and there was the possibility of class actions, then it would be possible for
everyone to unite and subsequently not having to prove to everyone by examinations
that the car was broken.
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