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IMPABOBA IIPHUPOJA PU3HUKY
B JOTOBOPAX 3 BUKOHAHHA POBIT

AHorauis. Axmyanvuicms 3as61enol’ y cmammi npooniemu 06yMosnena mum, wo pusux y nio-
PAOHUX NPABOBIOHOCUHAX MAE CYO EKMUBHO-00 EKMUBHY NPUPOOY, OCKINbKU MICIUMb y COOI K
00 exmueni, mak i cyd ‘exkmueni momenmu. Pusux pozensoaemocsi sik Modjcaugicms c8i0omoeo
8UOOPY 0COO0I0 NEBHO20 B8APIAHNY NOGEOTHKU 3 YDAXYBAHHAM 00 €EKMUBHOI Ma He8i080POMHOL
Hebe3neKu, KA 3a2POACYE YUBLTbHUM NPABAM MA THMEPECAM, MA MONCTUBUX HACTIOKIB IMOBID-
HicHo20 xapakmepy. Mema cmammi nonaeac y 8uasienHi ma pospooyi HayKosux nioxooie ujo00
npasosoi npupoou pu3uKie y 002060pax niopsody sk Ha OCHOBI IMNEPAMUEHO20 Memooy, Max
i 3a Oomoenericmio cmopin. IIposionum memooom OOCHIONCEHHS O3HAUEHOI NPOOIEMAMUKU €
MemoO MOOEN0BAHHS, 3d OONOMO20I0 K020 PO32IAHYMO HAYKOBY NPOOIeMy PO3N0OLLY PUSUKIE
Y NiOpAOHUX 002080PAX AK OP2AHI308aHULL | YiNeCnpAMOBAHULL Npoyec 800CKOHANEHHS Md (op-
MYBAHHS HOBUX HAYKOBUX KOHYenyill y cqhepi niopsOHUX 6IOHOCUH, HeOOXIOHUX OJisl HALEHCHO2O
BUKOHAHHS NIOPAOHUX 30008 's3aHb. [Ipedcmagneni Haykosi idei asmopie 6 ymosax CyuacHoeo
PO3BUMKY YUBIIHUX BIOHOCUH BKIIOUAIOMY ) cebe Yinbosull, MemoOoN02iuHULl, 3MICIOGHULL,
Opeanizayiino-npasosuti ma pe3yromamuenuil komnorneumu. OcHosHi idei ciyeyloms K Oisl
B00CKOHANIEHHSL MEXAHIZMY NPABOBO20 Pe2yI08aANH s NIOPIOHUX BIOHOCUH 6 YIIOMY, MAaK i 075
VCBIOOMAEHHS 8I0N0GIOANbHOCHE KOHMPAZEHMIE 002080pY NiOPsAOY.

KurouoBi ciioBa: 1oroBopu miapsiay, KOHTPAreHTH, TIAPSIHUK, 3aMOBHHK, TOMOBJICHICTb,
3000B’s13aJIbHI BITHOCHUHH.
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ITPABOBAA INIPHPOJA PUCKA B IOTOBOPAX
ITO BBITIOAHEHHIO PABOT

AHHOTAIMS. AKMYATbHOCMb 3A567I€HHOU 8 CIambve npooiemMvl 00yCI06IeHa meM, Umo PUCK
8 NOOPAOHLIX NPABOOMHOWEHUAX UMeem CYObeKMUBHO-00beKMUBHYIO NPUPOOY, NOCKONbKY
sKIOuaem 6 ceds Kax 00bekmueHvle, Max u Cyovekmughvle momenmol. Puck paccmampusaem-
€Al KAK 603MOJNCHOCHIb CO3HAMENBHO20 8b100PA TUYOM ONPeOeseHHo20 8apuanma nogedeHus
€ yuemom o0beKmuUHOU U HeOMEPAMUMOL ONACHOCIIU, KOMOPAsL YePodicaenm paicOaHCKUM
npasam u uHmepecam, u 603MONCHbIX NOCIe0CMEUL 8ePOAMHOCMHO20 Xapakmepa. Llens cmampu
3aKAI0YAEMCAL 8 BbIAGIEHUU U PASPADOTKe HAYUHBIX NOOX0008 OMHOCUMENBHO NPABOSOLL NPU-
[
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POObI PUCKOB 8 002080pAX NOOPSAOA KAK HA OCHOBE UMNEPAMUBHO20 Memodd, MAK 1 N0 002080~
peHHOcmu cmopoH. Beoyuum memooom ucciedosanis 0603Ha4eHHOU NPOOIeMAMUKY A81aen-
€5l MEMOO MOOETUPOBAHUSL, C NOMOWLIO KOMOPO2O PACCMOMPEHA HAYYHAsL NpobiemMa pacnpe-
OeleHusl pUcKko8 8 NOOPAOHbIX 002080PAX KAK OPSAHUZ06AHHBII U YeleHANPABIEeHHbLIL NPOYyecc
COBEPUIEHCMBOBAHUS U (POPMUPOBAHUSL HOBbIX HAVUHBIX KOHYEnyuil 6 cghepe noopsioHbIX om-
HOWEHUT, HeOOX0OUMBIX 0Jis HAOJeNCaweco 8bINOIHeHUs NOOPAOHbIX 00s3amenvcms. Ilpeo-
cmagnenHvle Hayunbie uoeu agmopos 6 YCI08UIX COBPEMEHHO20 PA3GUMUSL 2PANCOAHCKUX
OMHOUWEHUT BKIIOUAIOM 6 ceDsl Yenesoll, MemoOOI02ULECKUL, COOEePHCAMENbHBIU, OP2AHU3A-
YUOHHO-NPABOBOU U Pe3YIbMaAmueHbLil Komnonenmol. OCHO8HbIE UOeU CYHCAM KaK OJisL CO8ep-
UEHCMBOBAHUSL MEXAHUIMA NPABOBO2O Pe2YIUPOSAHUS. NOOPSOHBIX OMHOULEHUTI 8 YETLOM, MAK
U 07151 OCO3HANUSL OMBENCIMBEHHOCHIU KOHMPALEHMO8 0020680pa NOOPSIOd.

KuaroueBbie ciioBa: JOTOBOPHI MOAPS/IA, KOHTPATCHTHI, MOAPSTUHNK, 3aKa34rK, TOTOBOPEHHOCTb,
00513aTeJILCTBEHHBIE OTHOLLICHUS.
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THE LEGAL NATURE OF RISK IN CONTRACT WORK

Abstract. The topicality of the stated in the article problem is determined with the risk in con-
tracting legal relations and has a subjective-objective nature, since it includes both objective
and subjective factors. The risk is regarded as a person s ability to make a conscious choice of
a particular variant of behavior, taking into account the objective and inevitable danger that
threatens civil rights and interests, and the possible consequences of a probable nature. The
object of the paper lies in identifying and developing scientific approaches to the legal nature
of risks in contract agreements based on an imperative method as well as by agreement between
the parties. The leading method of research an outlined perspective is a modeling technique by
which the scientific problem of risk sharing in contract agreements is regarded as an organized
and purposeful process of improvement and formation of new scientific concepts in the field of
contract relationships necessary for the effective fulfillment of contractual obligations. Pre-
sented scientific ideas of authors within the conditions of modern development of civil relations
includes target, methodological, informative, organizational legal and productive components.
The primary ideas serve to improve the mechanism of legal regulation of contract relations in
general as well as to realize the responsibility of counterparties of contract agreement.

Keywords: contract agreements, counterparties, contractor, customer, agreement, obligatory
relations.

BCTYII

BaxnmBicTh HayKOBOTO PO3BHTKY Ta ()OPMYBAHHS IMiXOiB 1010 TIOHSTTS Ta PO3MOIi-
JIy PU3HKIB y TOTOBOpaX MiAps Ty BUKIMKAaHA HEOOXITHICTIO BPaxXyBaHHS MTO3UTHBHOTO
1HO3EMHOTO JIOCBiJly Ta JJOCBily CBiTOBOI CIIIEHOTH, 1[0 € OCHOBOFO JIJISl TIOJIAJIBIIIOTO
yCIIiXy Ha eTarli ajanTtailii IpuBaTHOTO MpaBa YKpainu 1o npasa €pporneiickkoro Co-
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103y, TIOB’3aHUX 13 MANMHACAHHIM YKpaiHOIO Yroau Mpo acoliallifo 3 €BponeichkuM
Coro3om. lorosip nepeadadae neBHi 000B’SI3KM Tepe]] 0codaMu, SIKi HOTo yKIIaaaloTh
Ta Hajae iM BiMMOBiAHI TTpaBa. BUkoHAHHS pOOIT HA CBiff PU3HK € OIHIECIO 3 TUTIOBHX
0COONHMBOCTEH OTOBOpY MiApsiay. Pu3uk siBisiec co00r0 HECEHHSI HECTIPUATINBHUX Ha-
CJIIJIKIB, SIKI MOXKYTh HACTYITUTH 1 3a SIKi HE BIJIIIOBIIal0Th aHl CTOPOHH, aHi TPETI 0COOU.

BaxnuBicTh perymnroBaHHS MiAPSIHUX BiTHOCHH IMPSAMO IependadeHa y 3aKOHO-
JaBUUX aKTax, cepel akux — LluBineHuid Kogexc Ykpainu (mam — LK Ykpainu) [1].
OpHak, 3BaKa0UMd Ha NHUCIIO3UTHBHICTH HOPM, CHOTOIHI iCHY€e ¥ moTpeba y mepe-
OCMUCJICHHI ITiJIXO/IiB 1010 TPABOBOI MIPUPOJIN PU3HKIB y MiJIPSIIHAX ITPABOBIIHOCH-
Hax. CamMe TOMY aKTyaJlbHUM Ha ChOTOJIHI € HEOOXIAHICTh BUBUYCHHS HOBUX JIOKTPH-
HaJIBHHX JIYMOK Ta IiJIXO/IB MO0 PEryITIOBaHHS IiJIPSIIHAX BiTHOCHH, SIKi JIe)KaTh
B OCHOBi KOMIUIEKCHUX HayKOBHX aBTOPCBKUX JOPOOOK, a TAKOK PU3HKIB Y AOTOBIp-
HOMY TIpaBi.

BiamoBiHO 10 3aKOHOJABCTBA MIAPSIHUK Y JOTOBOPI MiPSy BUKOHYE POOOTY
Ha BJIACHHUI PH3HK, 1, SIKIIO iHIIE HE BCTAHOBIICHO JOTOBOPOM, CBOIM KOILITOM, TOOTO
i3 BIACHOTO MaTepiaiy i BIIaCHUMHU 3aco0aMu. TakuM 4HHOM, XapaKTEPHOK 03HAKOIO
JIOTOBOPY MIAPSATY € WOTO aleaTOPHICTh — pOOOTa BUKOHYETHCS HA BIACHUW PHU3UK
MiapATHUKA. PU3MK BUMAIKOBOTO 3HUIIECHHS PE3yJbTaTy POOOTH TEXK Hece MiAps-
HHK, TOOTO 0 MOMEHTY HOT0 Tiepe/iadi BiH 3HAXOAUTHCS Y HEBUTITHOMY CTaHOBHIITI
(4. 1 cr. 855 LK Vkpainu) [1]. Orxe, npu mpaBoBOMY peryJtOBaHHI MiJAPSIHAX BiJl-
HOCHH 3aKOHOJaBellb MUTAHHS PU3HMKY BHUIIAAKOBOTO 3HUIICHHS Pe3yibTaTy poOOTH
BUpILIYE B IMIIEPaTUBHOMY MOPAAKY [2].

OCKIJBKY MiIPSITHUK BUKOHYE poOOTY Ha BIIACHUH PU3HWK, TO BiH TOBUHEH MTOBHIC-
TIO BIJTIOBIZaTH 32 SKICTH POOIT, SKI TPOIMUCAHI ¥ ITOTOBOPi. 32 YMOBH BUKOHAHHS
poOOTH TAPSATHUKOM 3 BIJICTYTIAMH BiJl yMOB JJOTOBOPY MiAPsAY, 3AMOBHUK M€ Tpa-
BO BUMaraTH BiJi HiApsITHUKA yCYHEHHS HEIOJIKIB, IPOMOPIIIHHOTO 3MEHIIICHHS II1HH.

1. MATEPIAJIU TA METOHU

st geranbHOrO aHajily NpaBOBHUX PU3HUKIB y JOTOBOPAx 3 BUKOHAHHS POOIT aBTO-
pamM¥u BUKOPHCTOBYBAJIHCH PI3HOMAaHITHI TEOPETHYHI METOMHW, MPOAHAIIi30BaHO JIiTe-
paTypHi JKkepela Ta HOPMAaTHBHI aKTH. Y PoOOTI BUKOPHUCTAHO METO MOJCITIOBAHHSI.
Januit MeTo/ JO3BOJIUB OIHUCATH CTPYKTYPY 00’ €KTa, TIPOLIeCH HOro (DYHKIIIOHYBaHHS
i po3BUTKY. 1151 MOziei BiITBOPEHO BIACTHBOCTI, 3B’SI3KH, OCOOIMBOCTI IOCIIIKyBa-
HUX CHCTEM 1 POLECIB, 0 AO3BOJMIIO OLIHUTH iX CTaH.

IIpoanainizyBaBmm JiTepaTypHi JoKepena, 0yJI0 BCTAHOBIICHO, 110 TEOPETUYHI I10-
JIOYKEHHSI 010 PU3HKIB Y IOTOBIPHOMY TIpaBi OTPHMAJIH BIIaCHE EMITIpUYHE BTIICHHS
B 3aKOHOJIABCTBi 0arathox KpaiH cBiTy. Busiieno, mo Ha nouatky XXI cr. y Hamomy
CYCIIIIILCTBI BiZOyIIacs CBITOTIISIIHA TIEPEOIliHKa I[IHHOCTEH CycHinbHOTO KHUTTS. [1o-
Tpeba y mepeocMHCIICHH] paJAsHCHKOI KOHIIEMII{ TPaBOBOTO peryItOBaHHS MiAPSITHIX
BiTHOCHH, 1110 chopMyBaiach 3a 4aciB KOMaHIHO-aAMIHICTPATHBHOI CUCTEMH YIIPaB-
TiHHS, A1 YKpaiHu crana BUKIUKOM 4Yacy. [linnucanHs Yromu mpo acoliamito Mix
[
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VYkpainoro Ta €Bpomneiickkum CorozoM (mam — €C) 1, IK HACTITOK, 3MiHa EKOHOMITHHIX
BEKTOPiB PO3BUTKY HAIIOI JepKaBU MaIOTh TTTMOOKHI BILTMB Ha ()OPMYBAHHS HOBHX
ITiJTXO/TIB JI0 PETyJIIOBaHHS Cy9aCHUX ITJIPSITHUX BIAHOCHH. Y i iHTErpaIiiiHi mpore-
cH, 1110 BiOyBalOTLCS B HalIill Jiep)kaBi, BUMAraloTh ypaxyBaHHs IIO3UTHBHOTO 1HO-
3€MHOTO JIOCBi/Ty ITiJT 4aC PO3POOKH SIK 3arallbHOTEOPETUIHUX MiIXO/IB, TaK 1 MpaK-
TUYHUX aCTEKTiB MPaBoBOro 3abe3reueHHst QYHKI[IOHYBaHHS MIiAPSIHUX BiJHOCHH.
VYcenix BUpilIeHHs IUX 3aBJaHb HA Cy4acHOMY €Talli 3aJeXHTh Bifl PiBHS PO3BHUTKY
LMBITFHOTO 3aKOHOAABCTBA YKpaiHU 3 ypaxyBaHHIM CYYacCHHUX TEHJCHIIH PO3BUTKY
MPUBATHOTO MpaBa €BPONU Ta IHIIMX KpaiH CBITY.

JocmimkeHHs: Tpo0IieM IIPaBOBOTO Ta JOTOBIPHOTO PETYIIOBAHHS CTAJI0 OJIHIEIO
3 moTpe0 ChOTO/ICHHS JUIsl YKpaiHU, aJpKe BTUICHHS MPABOBUX 16l TPOMaSTHCHKOTO
CYCITIILCTBA, CKJIAJIOBOIO YACTHHOIO SKOTO € pUHKOBA €KOHOMIKa, PO3MIMPEHHS sapa
MIPaBOBOT'O MAaCHBY 3000B’sI3aJIbHOTO MIPaBa, SIKE y CUCTEMI IPUBATHOTO TpaBa 3aBkK U
BHKOHYE POJIb CBOEPITHOT «p0oO0YO0T» CHITH, 3yMOBIIOIOTH MiABUINEHY YBary He JIUIIe
JI0 JIOTOBIPHUX KOHCTPYKIIIH, 1[0 MPOUIIIM NIISIX PO3BUTKY BiJl PUMCHKOTO TPUBAT-
HOTO IpaBa JI0 Cy4acHOTO €BPOIEHCHKOro Npasa, a if 0e3yMOBHO PU3HKIB y HiIPSITHUX
MIPaBOBITHOCHHAX Y TEOPETUUHIHN TUTOIITHHI.

2. PE3VJIBTATHU TA JTUCKYCIA

2.1 OcHosu opmysanus kame2opii «pusuKy

[MuTanHst PO3NOAITY PU3HMKIB BHKIUKAE yBAary Ha JIOKTPUHAIHHOMY PiBHI, OCKUIBKH
BUKOPHCTOBYETBCS B PI3HUX Horo 3HaueHHsX. Kareropist pu3uKy HajeKUTb 10 Hai-
MEHII JOCIIHKCHUX MUTaHb y CUCTEMI IIUBIIHLHOTO TIpaBa. | 1e He TUBHO, 3Ba)Karo-
YM Ha Te, IO Halla Jiep>KaBa JOCUTh JOBrO repedyBaia Imi/] BIUIMBOM COL{alliCTHYHOT
CHUCTEMH YIIPaBIIIHHSI €KOHOMIKOIO, JIJIS K01 XapaKTepHoto Oyina 6opoThba 3 yciM mpu-
BaTHUM. ChOTOJIHI K MU Ma€EMO 3MOTY CIIOCTEpIraTh BiJIX1J1 BijI KOMaHIHO-aJAMIiHICTpa-
TUBHOI 10 PUHKOBOI CUCTEMH YIPABIIIHHS €KOHOMIKOIO, 1[0 HE MOXE HE BUKJIMKAaTH
1HTEpEeC /10 AOCIIPKEHHS KaTeropii pu3uKy sIK B CyCIIbHIN TUIONIUHI, TaK 1 B IUIONIMHI
3MIACHEHHS IMBUIBLHUX MPaB OKpeMHMH CyO’ekramu. Tak, jibepaibHe CyCHiIBCTBO,
OCHOBHOIO YMOBOIO iICHYBaHHSI SIKOTO € PHHKOBa CKOHOMIKa (y Tiif uM iHIIH dopmi),
XapakTepusyeThes, K miamivae B. M. TaHaeB, nepcoOHOLEHTPUCTCHKUM IPaBOBUM
CTaTycoM 0COOMCTOCTI, IO BKIIIOYAE B cebe, MOpsA/ 3 IHITNMH TpaBaMu i CBOOOAAMH,
[PaBO MPHUBATHOI BIACHOCTI 1 cBOOOIY MiANPHEMHHULBKOI HisuibHOCTI. Takum unHOM,
KaTeropisi eKOHOMIYHOTO PHU3HUKY, IO € SAPOM BUIBHOTO €KOHOMIYHOTO PO3BUTKY, aK-
THUBHO IIPOHUKAE B TIPABO, 1 aHaIi3 ii HaOyBae 0COONMBO aKTyaJIbHOTO 3HAYCHHSL.
[locuneHHst AMCNO3UTUBHUX 3acaj y PEryJlOBaHHI BiAHOCHH, IOB’SI3aHUX 3 KO-
MEpIIIHAM PHU3UKOM, TIOSIBA HOBUX 1 YCKIJIQJHCHHS ICHYHOUMX BHIIIB JiSUIBHOCTI,
OB’ sI3aHMX 13 MPOQECiifHNM PU3UKOM a00 3 TiABUIIEHO HEOE3MEeKOI0 ISt OTOUYFO-
YHUX, 00YMOBIIIOE TOJJATKOBY aKTyallbHICTh 1 MiJBHIICHUH 1HTEpEC K HayKOBIIIB, TaK
1 IPaKTHKIB IIOAO MPaBOBOi NpUPOAN pU3UKY. Tak, cydacHa HayKa LHUBUIBHOTO IpaBa
@
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HEJOCTaTHBO MPUALIISE YBary CUCTEMHUM JIOCII/DKEHHSM ITUTaHb IIUBLUIHHO-TIPABOBO1
MPUPOAN MPABOBOTO MOHSTTS PH3HKY, 110 HE CHPUSE aJeKBATHOMY HOPMAaTHBHOMY
peryoBaHHIO Ta GOPMYBaHHIO IPAKTHKH, TTOB’A3aHOI 3 HACTAHHSAM LIUBLILHO-IIPABO-
BO1 BiITIOBITAIBHOCTI Ta BUKOHAHHSM JIOTOBIpHHUX 3000B’s13aHb [3]. Tak, cepen opu-
JMYHHUX KaTerOpid MOHATTS «PU3UK» € HAJI3BUYAHO 0ararorpaHHUM, OCKUIbKY BHKO-
PHUCTOBYETBCS SIK Y TOOYTI, TaK i B MOHATIHHOMY anapari psity Hayk [4].

Buxonsan i3 115010, 3p03yMizo, 1o ocoba 3aiHCHIOE CBOi Cy0’€KTHBHI IHUBUIBHI
mpaBa B MEXaX YHHHOTO 3aKOHOJABCTBA Ha BIACHUI pPO3CY]l, IHIIMMHU CIIOBAMH, Ha
BJIACHUH «CTpax» Ta PU3MK. 3AIMCHIOWYM CBOI cy0’€KTHBHI LUBUIBHI MpaBa, ydac-
HUKH MIPSTHUX [TPABOBITHOCHH 0€3 OY/hb-SIKOTO CTOPOHHBOTO BIUTMBY i MOKIIMBOTO
THCKY OOMpPAIOTh BapiaHTH JO3BOJICHOI MTOBEIIHKH, SKi MOJSITAlOTh Y peaiizarii Ha-
JIS)KHUX M MTOBHOBa)KEHb, 1110 CTAHOBIISATH BIINOBIHE CY0’ €KTHBHE TPABO.

VY CraponaBuboMy Pumi kateropist «pusuk» (periculum) BHUKOPUCTOBYBajacs
B IIpuBaTHOMY TipaBi [5]. Tak, pUMCBKi FOPUCTH TIOB’SI3yBaJIA 3B’ S30K TOTOBOPY ITiJI-
psiiy 3 PU3MKOM. 3 OTJIsiIy Ha OIUIATy 3aMOBHUKOM JIMIIE PE3yJibTaTy poOOTH, a He
nporecy ii 3aiiiCHeHHsI, BUTUIMBAIIO, 1110 PU3UK BHIIJAKOBOTO MOIIKOKEHHS a00 BTpa-
TH TIpEAIMETA JIOTOBOPY MIAPSIY JIKUTH Ha MiAPSIHUKY [6]. Y Ti yach HEOTHO3HAYHO
BHCJIOBJTIOBAJIMCS yMKH ITPO MEKI HECCHHSI PU3UKY IMiIPSIAHUKOM. Tak, OJiHI TOCITi-
HUKHU CXWISUTUCH 10 a0COMIOTHOT BiANOBIAaIbHOCTI MIAPAJHHUKA 32 PE3ybTaT PooiT,
iHII — OOMEXyBaJld BIAMOBIAANBHICTh MIAPSAIHUKA 33 3aTHOENb pe3yNbTaTy poOiT.
Hanpuxnan, ®I0peHTHH TOBOPUB, IO «IIPEIMET MiIPSAY 3HAXOIAMTHCS HA PUBHKY
MiPSTHUKA, TOKK BUKOHAHA HUM po00Ta He cXxBajieHay. [1i «cxBasieHHsM poOiT» BU-
JAETHCST MOXIIMBAM PO3YyMITH IPUHAHATTSI pOOOTH 3aMOBHUKOM 1 TIOJAIIBITY 11 OTUIATY.
SIK1o pe3ynbTaT poOiT THHYB BHACIIIOK HENepeOOpHOi CHITH paHille HOoro CXBaJeHHS
3aMOBHUKOM, PU3UK BTPATH 1 MOB’s3aH1 3 HUM HACJIIJIKU [IEPEXOJIUIIH JI0 3aMOBHHKA,
SIKIIO 1HIIIE HE Tiepei0aueHo JoroBopom [7].

VY cyqacHOMY 3apyOi’KHOMY 3aKOHOJABCTBI «PHU3UK» BiMlirpac BaKIINBE 3HAUCHHS.
Tax, nanpuknan, § 1286 LusinsHoro ynoxenus ®PH nepeabadae 060B’ 130K po3i-
pBaHHS JIOTOBOPY B pa3i pU3MKY CTATHEHHS, a y (ppaHiy3pkoMy LluBiibHOMY KO/IEKCI
MICTUTBCS TIOJIOKEHHS IIPO «PU3UKOBI IOTOBOPHY, TKUM MPHUCBSYEHUH TOBHICTIO TH-
tyn XII Kogexkcy [8].

2.2 Ceoepionicmob po3nooiny pusuxie

HeoOxiaHo 3a3HAUNTH, 0 MUTAHHS PO3IIOLTY PU3HKIB € IOBOJII I[IKABUM Ta TAKUM, [0
IIMPOKO BUKOPHCTOBYETHCS B PI3HUX HOTO 3HAYCHHSX. PU3NK Y IMBITLHOMY TIpaBi — 11e
HECHPHUATINBI HACHIKH, K1 MOXKYTh HACTYITUTH 1 32 K1 HE BIAMOBIal0Th aHi CTOPOHH,
aHi Tpeti ocobu. Ciji 3a3HAYUTH, 1[0 OCHOBHI MIIXO/U JI0 TUTAHHS IIPABOBOI IPUPOIU
PHU3UKY Y HayIli IIUBIILHOTO MPaBa MOIUISAIOTHECS Ha TPU OTHOPIIHI TPYNH KOHIIEIITIH:
1) cy0’exTuBHOTO; 2) 00’ €KTHBHOTO; 3) CY0’ €KTHBHO-00’ €KTUBHOTO PHU3HKY.

B 00’extuBHOMY (TIaCMBHOMY) 3HAY€HHI PU3UK — II€ 3arpo3a BUHUKHCHHS Hera-
TUBHUX HACIiJKIB MaiiHOBOro ab0 HEMalHOBOTO XapakTepy, MPUYOMY 3MICT PH3H-
[
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Ky TIOB’SI3y€TbCS 3 MOXIIMBICTIO HAHECEHHS IIKOJAW TEBHUM OjlaraM Ta iHTepecam,
TOMY PU3HK iCHYE HE3aJIeKHO BiJl TOTO, YCBIJIOMIIIOIOTH JIFOJU HOTO HAsIBHICTH 4H
Hi, BpaXOBYIOTh M ITHOPYIOTH Horo [9]. Y cy0’ekTHBHOMY (aKTHBHOMY) 3HA4YEeHHI —
IIe YCBIJOMJICHHS OCOOOI0 MOXIJIMBOTO BHHUKHEHHS IIKOAHM BHACHITOK 3/iACHEH-
Hs HCI TNPaBOMIPHUX Jiif, CIPSIMOBAHUX HA JIOCSITHCHHS KOPHUCHOTO PE3YJIbTaTy.
Cy0’ekTHBHO-00’€KTHBHA CTOpPOHA PHU3UKY (K CKIIAIHOI KaTeropii) BU3HAYAETHCS
TUM, 1[0 PU3UK ITOPOJIKYETHCS MPOIIECaMU SIK Cy0’ EKTHBHOTO XapaKTepy, TaK i TUMH,
110 HE 3aJIeXKAaTh BiJl BOJI UM CBIJOMOCTI JIFOAMHU.

[MuTanHHs, O CTOCYIOTHCS PU3HUKY, OCIIIKYBAINCS Y MPAISIX BUSHUX SIK PaJISH-
CBKOTO Tepiony, Tak i cydacHocTi. CiijJi 3a3HaYUTH, 110 1€ 3 PAJASHCHKHUX YaciB HE
MIPUITAHSIOTHCS JTUCKYCIT 010 3HAYSHHS PU3UKY UIS IIUBLIBHOTO TpaBa. OmHI BYe-
Hi TIPUNHCYBaM PU3UKY 3arajbHe 3HAUYCHHS JUIA BCi€l raiysi, iHII — 3aCTOCOBYBa-
JI JIUIIIE 10 BiamoBimanasHOCTI. Tak, B. A. OWreH3iXT BHCIIOBIIOBABCS 32 MPUHAJICHK-
HICTh PU3UKY A0 IHCTUTYTY JAENIKTHOI BiAmoBimanbHOCTI. BiH po3risgaB pusuk sk
Cy0’€KTHBHY KaTeropito, sika iCHye mapajejbHO 3 BUHOI, OJIHAK MOXE HPOSIBISTUCH
1 CIIIJTBHO 3 HEIO SIK NICUXIYHE BiAHOIICHHS Cy0 €KTIB JI0 pe3yibTaTy BIACHUX il 9n
Il 1HIIKX 0Ci0, a TAKOXK J0 Pe3yJIbTary 00’ €KTHBHO-BUIAIKOBUX YW BHIIAJKOBO-HE-
MOXIJIMBHUX i Cy0’€KTiB (MOi), IO BUPAKAETHCS Y CBIIOMOMY JOIYIIICHHI Hera-
THUBHUX, y TOMY YHCJ1 HEBIJIIIKOJOBAHUX, HACIJIKIB. BilmoBiIHO /10 1IbOTO 0CO0a 3a-
BXKIM Ma€ MOXKIIMBICTh Mepea0aunT HECTIPUATIMBI HACIIIKU MOAIH a00 Aii 1HIIMX
oci0 Ta 3ano0irtu ix HactaHHs. KoHmeris cy0’eKTHBHOTO PH3UKY, IO 3HAKWIILIA 00-
rpyHTyBaHHs B pausix B. A. Oiirensixra i C. M. Bpatycs, Oyna nintpumana i iHmm-
Mu pociigaukamu [10].

OpHak 3a3Ha4YeHa KOHIICTIIis 3aIIIIae Oe3 BiAMOBIII TaKi 3alUTAaHHS: YUM TTOHSTTS
pu3uKy, 3anpornoHoBane B. A. OWren3ixTom, BiIpi3HAETHCS BiJl HOHATTS BUHH, 0CO0-
JIUBO MIOJI0 TICUXIYHOTO CTaBIICHHS OCOOM 10 BIACHMX JIil, Ta YA MA€E MiCIle PU3HK,
SIKIIO iICHY€ BEJIMKA HMOBIPHICTh HACTAHHS HECTIPUSATIMBUX HACIIAKIB BHACIIIOK HE-
repe0opHOT CHITH, 3aIT00ITTH AKUM JyXKe BaXKKO a00 MPaKTHYHO HeMOXJInBo? He mas-
Y BiJTIOBI/Ii HA IIi MATAHHS, HABPS YM MOXHA 0€33aCTePEKHO MOTOIUTHCH 13 MPH-
XWIBbHUKAMU TaK 3BaHOI Cy0’ €KTHBHOI KOHIICIIIT pU3HKY [9].

He moroxyrouuncsk i3 HaBeneHUM BuzHaueHHsM, M. I. Bparincekuii Ta B. B. Bit-
PSHCBKHI 3a3HAa4Yar0Th, 0 PU3HK — II€ BCE JK TaKU 00’ €KTUBHA KATETOPisl, CYTh SIKOI
MIOJIATAE B MOYKJIMBOCTI HACTaHHS HEBUTIIHUX HACIHIJIKIB, TOOTO PU3HK, SK MIPABHIIO,
HE 3aJISKUTH BiJl MOBEIIHKH 0Ci0. A moBeiHKa 0ci 3 ypaXyBaHHSM MOKIHUBOCTI Ha-
CTaHHS BiIMOBITHUX OOCTaBUH BCE XK SBIIIE COOOIO BIHOIICHHS 10 PHU3HKY, ajlic HE
cam pusuk [11].

CyTHICTh KOHIIENIIT 00’ €KTUBHOTO PH3HKY IOJISITA€ B TOMY, III0 PU3UKOM BH3HA-
€ThCS 00 €KTHUBHA 1 HEBIIBOPOTHa HEOE3IeKa y BUIJISIII HOPMATHBHO 3aKpiIICHOT
WMOBIPHOCTI HACTaHHS MIEBHUX HETaTUBHUX HACIIIJIKIB 1 HAHECEHHS IIIKOU Oiaram Ta
iHTEepecaM (HaIpHUKIIal, HACTAHHS IIJCTAaB IJIs1 BAKOHAHHS 000B’SI3KY 3 BiAIIKOTyBaH-
Hs1 mkoan) [12]. Ilpu upoMy KpuTHKa KOHLENIT cy0’€KTHBHOTO PU3UKY 3aCHOBaHa Ha
@
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Te31 PO Te, M0 PUHK € HMOBIPHOIO KOO0, 00’ EKTHBHOIO MOKJTHBICTIO HAHECEHHS
LIKOJM MEBHUM OJlaraM Ta iHTepecaM, a Cy0’€KTUBHOIO KaTeropiero € ioro mepeada-
YCHHSI.

Bapro 3a3HaunTH, 1110 came Take pO3yMiHHs PU3HKY € JOBOJIi MOMUPEHUM Y Teopil
LMBIJIBLHOIO MpaBa, OCKUIBKH, O-TIePIIe, TAKEe PO3YMIHHS PU3UKY MOYKHA 3aCTOCYBATH
He JIHIIE 0 JOTOBOPIB MiAPSAY, a i 10 6araThOX 1HIINX TOTOBIpHUX KOHCTPYKIii. [To-
Jpyre, BiTHECEHHs pU3UKY /10 00’ €KTHBHOI KaTeropii BUNpaBaane 0OMeKeHOI0 31aT-
HICTIO JIIOJWHY B 3amo0iranHi Hacmiakam ii HermepeOopHoi cvtn. | HapemTi, BXXHBaH-
HSl IOHSITTSI «CTaBJICHHS 10 PU3UKY» HaJae 3MOTY MIPOBECTH MEKY MiXk 00’ €KTUBHUM
1 cy0’€KTHBHUM B TEOPIl PU3HKY.

Konmenii cy0’eKTHBHOTO i 00’ €KTUBHOTO PH3UKY, 0€3YMOBHO, MalOTh TIPaBO Ha
icHyBaHHA. OJHaK KOXKHA 3 HUX TIEBHOIO MipOIO OJHOCTOPOHHBO BHCBITIIIOE PU3HK,
SIKUN TIHCHO OJHOYACHO TOETHYE B cOO1 eleMeHTH Cy0’€KTHBHOI 1 00’ €KTHBHOI Ka-
teropii. Came 3 UX MO3ULIK B IOPUIUYHIN JiTepaTypi 0OIPyHTOBaHO KOMIIPOMICHY
3a CBOIM XapakTepOM KOHIICTIIII0 IBOACIIEKTHOTO (JIBOCEKTOPHOTO) PU3HUKY, sIKa TO-
enHye B co0i JBi HaBelleH] BUIIE KOHIIETIIIi (Cy0’ €KTUBHOTO 1 00 €KTUBHOTO PU3UKY ),
OCKIUTBKH PHU3MK TOB’s3aHUH 13 Cy0’€KTUBHMM BHOOpPOM TIEBHUX aJIbTEpHATHUB, a J1a-
HHU BUOIp MPU3BOIUTH A0 00 €KTHBHO PHU3WKOBAHOTO PE3YyJbTATy, IO A€ MOKIIH-
BICTb HaWO1IBII CUCTEMHO 1 BCEOIYHO PO3KPUTH MPABOBY CYTHICTH wi€l kaTeropii [13].

[TpUXUIBHUKH IBOACTIEKTHOTO PO3YMIHHSI PU3HKY BUXOJISITH 3 TE€3U PO HETIPHITYC-
TUMICTh OJHOCTOPOHHBOTO MiAXOAY B PO3YMiHHI PU3HKY, 110 OAHOYACHO CTOCYETHCS
MPUXHUIILHUKIB 000X KOHIICMIIiH (Cy0’€KTHBHOTO Ta 00’ €KTUBHOTO pU3HKY). €. O. Xa-
PUTOHOB CIIPAaBEIINBO BBaxkae, 1o BBeAcHHS B. A. Oiirensixtom mudepeHItiartii
PHU3UKY HA «aKTUBHHI» 1 «ITaCUBHUI» € (PaKTHYHUM BH3HAHHSIM HENPUIYCTHMOCTI
PO3YMIHHS PU3HKY JivIIe B ofHOMY actiekTi [14]. [Ipu npomMy BUeHHI HE BHUKIIOYAE
MOJKJIMBOCTI BUKOPHCTaHHS 1 TaKO1 TEPMIHOJIOTI], aie BBaXKae, 110 «IACUBHUI» pu-
3MK — 11 BXKE PU3UK 00 €KTUBHUH, SIKUI 3HAXOJUTHCS B OJIHIN IUIOIIMHI 3 BiJMOBI-
nanbHicTIO. Came ABOACTEKTHICTh CIPUUHATTS PU3UKY MPOCTIAKOBYETHCSA y PO3YMiH-
Hi H. C. Ky3HenoBoi, ska BBaXxae, [0 PU3MK IMOJSTAE Y TEXHIYHOMY PETYJIIOBaHHI,
OJTHAaK HE 3BOJUTKLCS JI0 OJHOTO i3 €JIEMEHTIB BOJIi, OCKUIBKU IIEHTPATHHUM Y IIBOMY
Ipoleci peryJroBaHHs BUCTyNae BUOip. OCOOMUBICTD, K 3a3HaYa€e BUCHA, MOJISTAE
y TOMY, 1110 BUKJIFOUYA€ETHCS a0COJIOTHA BU3HAYEHICTh, TOOTO BIICBHEHICTh Y MTO3UTHB-
HOMY PE€3YyJIbTaTi, 3yCHUIS CIIPSIMOBYIOTBCS HA JOCSITHEHHS TO3UTHBHOTO PE3yJIbTaTy.
Ane cieri)iYHUM 151 BOJILOBOT'O MIPOLIECY MPH PU3UKY € BHOIp 1 IPUHHATTS pillICHHS
3 ypaxyBaHHSIM HasiBHOCTI PU3MKOBUX aJIbTEPHATUB: MOKJIMBOI HEB/Iadl, HETATUBHHUX,
HeOa)XaHUX HACHIJKIB; JIMIIE HMOBIPHICTh JOCSTHEHHS PE3yJIbTaTy, NpUYoOMY HEBHU-
3HAYCHICTh HE 3yNHHSE PETyIsTHBHUH mporec [15].

OTxe, HENIPUITYCTUMICTh OJHOACIIEKTHOI OLIHKU CYTi PHU3UKY 3YMOBJICHA 3arajib-
HOBHM3HAaHUM Y JIOKTPHHI MOJAIJIOM PH3UKY Ha aKTUBHHI (CyO’€KTUBHMI) 1 MACHBHUHN
(00’ exTHBHHUI) 32 XapaKTepoM (BITHOIIEHHSIM OCOOM IO PE3yNIbTATIB CBOIX MHiH). AK-
TUBHMI (Cy0’€KTHBHUII) PU3MK OB’ S3aHUH 13 MOXKIMBICTIO NPHUITYLICHHS HACTAHHS
[
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HeOaXaHUX pe3yJIbTaTiB y HEBU3HAYCHUX YMOBax. I[acuBHMI pU3UK MOJISATaE B HOP-
MaTHUBHO-BU3HAYEHIN MOJIeIi 3B’ 3Ky HETaTUBHUX (UM iHITUX HeOakaHUX) pe3yIbTa-
TiB, IO HE 3aJIeXKATh BiJ| OyAb-IKUX Cy0 €KTUBHUX IiJICTaB. 3MICT TACHBHOTO PHU3HKY
CTAaHOBUTh MOXKJIMBICTh BUHUKHEHHS 00OB’s3Ky OOp)KHHMKa MOBEPHYTH OOpr 3 Tij-
CTaB, SIKI BUHHMKJIM HE3aJIE)KHO BiJ BOJi cTopiH. Hampukian, 00’€KTHBHOIO € MOX-
JUBICTh BUHUKHEHHS O00B’SI3Ky MiAPSIIHUKA MOBEPHYTH OTPUMAHMUN aBaHC 3a JIOTO-
BOPOM Y BHUIIaJKy HEMOXKJIMBOCTI BUKOHaHHs poOiT abo Koyu Bixmana morpeda y ix
BUKOHAHHI.

VY 3B’s3Ky 3 UM PHU3UK CJIiJ{ PO3MIISAIATH B JIIAJICKTUYHIN €THOCTI 00’ €KTHBHOIO
1Cy0’€KTUBHOTO SIK crielin()IYHUHN eIEMEHT JisUIbHOCTI B yMOBaX HEBU3HAYECHOCTI 1 He-
MHUHYYOT0 BHOOPY. PH3HK Mae cy®’eKTHBHO-00’ €KTUBHY MIPUPOJLY, OCKIIBKU MICTUTh
y co0i sik 00’ €KTHBHI, TaK i Cy0 €KTHBHI MOMEHTH, y 3B’SI3KY 3 IIUM Ma€ PO3TIIsIATHCS
SIK MOYKJTUBICTh CBIJIOMOI'0 BHOOPY 0CO00I0 IICBHOI'O BapiaHTa IMOBEIIHKH 3 ypaxyBaH-
HSM 00’ €KTUBHOI Ta HEBIIBOPOTHOI HEOE3IEKH, SIKA 3arpOKy€e IUBUILHUM TIpaBaM Ta
iHTEepecaM, Ta MOYKITMBUX HACIIIKIB HMOBIPHICHOTO XapakTepy.

Came Takuii iAX1A MOA0 NOHATTS PU3UKY, HA HALlly TyMKY, HaJa€ 3MOTy BUKOPHC-
TOBYBATH HOTO Yy MiAPSAHAX BimHOCcHHAX. OMHAK HEOOXITHO 3a3HAYUTH, 1110 CTOCOBHO
JIOTOBOPY HiApsiLy MOHATTS PU3UKY JIEIIO0 3BYXKyeThes. | e, HacaMmmepen, CTOCYEeTbCs
HiAPSAHUKA, 32 MEKaMH PU3HKY SIKOTO 3HAXOIUTHCS BUHA 3aMOBHHKA.

2.3 [onamms epyn pusuxis

Sk yOavaernbes i3 Hu3ku crateit [IK Ykpainu, pusuk sik npaBoBa KaTeropis OTpUMYe
HOPMaTHBHY KOHKPETH3AIIO SIK MOHATTS Ta IHCTUTYT HA HOPMaTUBHOMY PiBHI (PH3UK
MiAIPUEMHHIITBA, CTPAXOBUI PU3UK, PU3HK Y MIAPSIIHUX BiJHOCHHAX TOIIO). ToOTO
IIIJTKOM CMIJIMBO MOYKHA TIPUITYCTUTH iICHYBAHHSI OKPEMHX TPYII «PU3UKIBY» TIPH 31IiH-
CHEHHI oco0aMu cy0’ €KTHBHUX MUBUTHHUX IpaB. Tak, pU3nK B IOPUINIHIN JIITEpaTy-
pl IOYaB pO3TIAAATUCS TIEPEBAKHO Y BUTIIAI TEPENTiKy HOro OCHOBHUX PI3HOBH/IIB
1 BIIACTUBUX KO)XKHOMY 3 HHUX CII€HiajbHUX 3HAY€HB, KUIBKICTh 1 3MICT SKHX HEPiIKO
ICTOTHO BiIPI3HAIOTHCA B MpAIsiX Pi3HUX aBTOPiB. AHATI3yIOUN BUKOPHUCTAHHS I[HOTO
MOHATTS B YHHHOMY 3aKOHOJABCTBi, KOHCTATYEMO Pi3HI BapiaHTH TIyMaueHHS LbO-
rO MOHSATTS, IOB’SI3aHi 3: a) PU3UKOM y HiANPUEMHUIBKINA JIsIIBHOCTI; 0) pU3HKOM
y CTPaxoBiil IisSUIbHOCTI; B) 3000B’13a1bHUM PU3UKOM TOIIO [1].

HaBeneni pu3uku y Hayli OUBUIBHOTO MTpaBa KIACH(IKyIOTHCS 3aJICKHO Big cde-
pu aii (pkepena) Hebe3neky, Mo KBamiiKyeTbes sIK pu3uK. [loain pu3uKiB Ha BUIU
MOYKe MPOBOJUTHUCS H 3a IHIIMMH KpHUTepisMHu. Tak, 3a MicueM y NpaBOBiJHOIICHHI
MOJKHA BUJUINTH PU3MK HEBUKOHAHHS 3000B’sI3aHHS BiJ] «30BHIIIHIX» O0CTaBHH Ta
aJIeaTOPHUI PU3MK HACTAHHS BUNAJNIKY SIK «BHYTPILIHBOD» YMOBH 3000B’SI3aHHS; 3a
XapaKkTepoM — PHU3MK iMIepaTuBHUNA (aOCOMIOTHUIN) 1 TUCTIO3UTHBHUE (BiTHOCHHMIA);
3a BOJIbOBOIO O3HAKOIO — PU3HK MIAMPUEMHHUITBA, PU3UK BHIAAKY (PH3HK MIPSTHUKA
TOIIO); @ TAKOXK PU3UK IrpoBUH (IITYYHUN pU3HK) [16].

®
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Jo rpynu pu3uKy HiANpHEMHUITBA, BUXxosun 3i 3micty LIK Ykpainn ta 'ocmo-
JapcbKoro koaekcy Yipainu (nani — 'K Ykpainu), HanexxuTh: a) pu3uK HiANpUeEMHHI-
urBa (ct. 42 I'K Ykpainn); 6) pusnk 30MTKIB YHaCHHUKIB TOBApHUCTBA 3 0OMEKEHOIO
BIJIMOBITabHICTIO, OB’ s13aHUX 3 AisutbHicTIO TOB (263. 1 4. 1 cr. 140 LIK Ykpainu,
4. 3 c1. 80 'K Vkpainn); B) pu3uk 30UTKIB aKI[IOHEPIB, TOB’SI3aHUX 3 JISJIBHICTIO aK-
mioHepHoro ToBapuctBa (a63. 1 4. 2 cr. 152 LK Ykpainu, 4. 2 cr. 80 I'K Ykpainn);
I') PU3HUK 30MTKIB BKJIQJHUKIB KOMaHIUTHOTO TOBAPHCTBA, OB’ I3aHUX 13 AiSTIbHICTIO
toBapucTBa (4. 1 ct. 133 LUK Vkpainn) [1].

Sk 6aunMo, HACTaHHs BHIIEC3a3HAYCHUX PHU3HKIB HOCHTH BUIAJIKOBHI XapakTep,
OJIHAK peaji3allis I[UX BJIACTUBOCTEH IMOB’s3aHa i3 Cy0 €KTUBHUM YHHHUKOM, TOOTO
3 BIIACHOIO aKTHUBHICTIO YYaCHHKIB IIUBLIBHUX MTPABOBITHOCHH.

I'pyna crpaxoBux (y 3aralbHOMY PO3yMiHHI LBOTO MOHSTTS) PU3HKIB BKIIOYAE
B cebe: 1) pu3mk BHMAAKOBOI 3armbesni ab0 BHITAJKOBOTO ITOMIKOHKCHHS MaifHa
(ct. 323 IIK VYkpainm); 2) pU3UK BHUIAJKOBOTO 3HUIICHHS a00 BHITAJIKOBOTO IIO-
Ko KeHHs ToBapy (cT. 668 LIK Ykpaiun); 3) pu3uK BHUIIaJKOBOTO 3HUIIEHHS a00
BHUIIAJIKOBOTO TOIIKO/PKeHHS Tpenmera 3actaBu (cT. 580 LUK VYkpainm); 4) pusux
BUMIAIKOBOTO 3HMIIEHHS a00 BUIAJKOBOTO MOIIKOKEHHSI MaiiHa, MepelaHoro Mij
BHUILTATy 0e3cTpokoBoi peHTH (cT. 742 11K Ykpainm); 5) pu3uK BUMIAIKOBOTO 3HU-
LICHHS 200 BUIAJAKOBOTO MOMIKOKEHHS MaiiHa, TIepeIaHoro i BUILUIATy PEHTH Ha
neBHUHN cTpok (cT. 743 LUK Ykpaian); 6) pu3nk BUMAAKOBOTO 3HUIIEHHS 200 BUTIA-
KOBOTO TIOIIKO/DKEHHS pedi, epenanoi y HailM (cT. 772 LK Ykpainn); 7) pusuk Bu-
MaJKOBOTO 3HUIICHHS 200 BUIAIKOBOTO MOMIKOPKEHHSI ITPEeIMETa JOTOBOPY Ji3UHTY
(ct. 809 LIK Ykpainn); 8) pu3uK BUNIAAKOBOTO 3HUIICHHS a00 BUIIAIKOBOTO ITOITKO-
JDKEHHS MaTtepiainy, NepeaaHoro Ajsl BATOTOBJICHHS, TepepoOKn, 00pOOKH, pEMOHTY
pedi abo I BUKOHAHHS 1HITIOT poOOTH 3 TIEpeTaHHsM 11 pe3ynbrary (ctarti 837, 842
LK VYkpainu); 9) pusuk miapsiHuKa M1040 HEMOXKIUBOCTI BUKOPUCTAaHHS HAJaHOTO
HUM Martepiany (Jaeraneit, KOHCTpyKIiil) abo ycrarkyBanHs (4. 2 ct. 879 LUK Vkpa-
iaM); 10) pU3UK BHIIAJAKOBOTO 3HUINECHHS a00 BUIAIKOBOTO ITOIIKOMKEHHS 00’ €KTa
oynisuuntia (ct. 880 LUK Vkpainm) [1].

I'pyma Ge3nocepenHbo 3000B’I3aIBHUX PU3HKIB TOAUIAETHCS HAa PU3HMKH 3a0e3-
[eYyBaJIbHOTO XapaKTepy 1 pU3HKH, 110 3a0e3redyloTh Oe3lepepBHICTh MPAaBOBOIO
BIUIMBY Ha YYaCHHKIB 3000B’SI3JIbHUX MPaBOBIIHOCUH. Pu3uku, 1m0 3a0e3neuyroTh
Oe3nepepBHICTh MPABOBOTO BIUIMBY Ha YYAaCHUKIB 3000B’S3aHHSA, CTOCYIOTBCS SIK
MPEeIMETHOI CKJIaJ0BOT 3000B’s3aHHS, TaK 1 JOTOBIpHOI (3000B’s3a7bHOI) CKJIa/I0-
BOi (HANpHKIAJ, PU3WK BHUIIAJKOBOTO 3HHIIEHHS a00 BHIIaJKOBOTO TTOIIKOHKEHHS
00’exra OyniBauursa (ct. 880 LUK Ykpainu), e KOHTpareHTH y 1OroBipHOMY HOPSII-
Ky MOXYTh BH3HAYHTH, Ha KOTO TOKJIaJaTUMEThCsl el pu3uk). [Ipudaomy 1i pusu-
KH, OyIy4Hl TaKOX CTPAXOBHMH 32 CBOEIO CYTHICTIO, KOMIIEHCYIOTHCS 32 MEXaHI3MOM
cTpaxyBaHHs BinnosigansHocTi (c1. 979 LUK Ykpainm) [1].

OTxe, CIIUTBHAM y HaBEICHUX KIacU(pIKaIliIX IOPUIAIHOTO PUHKY € TE, 1110 BOHH
OXOIUTIOIOTh TIEPEBAKHO TaK 3BaHI alleaTOpHI PU3HKH, SIKI MITYYHO MPUBHOCSATHCS
[
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y npaBosinHocuHH. [Ipn iboMy 3anuinaroTbes 0€3 JOCTaTHBOI IPABOBOI yBaru pu3uKu
BUIAIKOBOI'O HEBUKOHAHHS 3000B’13aHHS, XapaKTepHa O3HAKA SIKMX TOJISATA€ B TOMY,
10 BOHU HE BXOSTH 10 FOPUIUIHOTO 3MICTY (YMOB) 3000B’s13aHHS. 3BaXKalOUH Ha 11¢,
1. B. BonoceHko npononye npoBoIUTH Kiacu(ikaliio IOpUANIHAX PU3HKIB 3a JBOMA
KPHUTEPISIMU: a) 32 MICIIeM PU3UKY B [IMBUTLHOMY IIPABOBIAHOLICHHI; 0) 32 XapaKTepoM
PU3HWKIB, BIACTUBUX BiIMOBIIHIN KiacudikaiifHiil miarpymni. 3a1e:xHo Big Micus pH-
3MKY B 3000B’s513aJIbHOMY MIPaBOBIIHOLICHH] TOCTIAHUIIS BUALISE: a) BHYTpilIHI (ane-
aTOpHI) pU3UKHU 200 pU3HKH 30008’ 13aHHS (K FOPUIUTHI YMOBH, €JICMEHT BUKOHAHHS
PU3MKOBUX 3000B’s13aHb); 0) pU3MKH 30BHIIIHI a00 BUKOHAHHS 3000B’s13aHHS (€ Tie-
PEeIyMOBOIO, TIEPEIIKOI0I0 BUKOHAHHS 30008’ s13aHHs) [17].

Buxonsan i3 3anpomnonoBanoi 1. B. Bomocenko kinacudikarii IOpuInIHAX PU3HUKIB,
3000B’s13aJIbHI PU3MKKA MOXKHA MOJUIMTH HA: a) PU3UKH, MOB’S3aH1 13 HEBUKOHAHHSM
a00 HEeHaJIe)KHUM BUKOHAHHSM 3000B’s13aHHS (PU3UKU CTPOKY BUKOHAHHS, MICIIS BH-
KOHaHHS, clioco0y BUKOHAHHS, IpeIMeTa BUKOHAHHS TOWIO); 0) PU3HUKH, OB’ sI3aHi 13
MPEeIMETOM HaJIaHHs (PU3MK HEBUKOHAHHS I'POIIOBOTO i MAHHOBOTO 3000B’sI3aHHS);
B) PU3UKH, ITOB’53aHi 13 MPaBOBUMH HACHTIIKaMU (PU3UK MPUITMHEHHS 3000B’sI3aHHS,
PHU3UK BIAMOBINANBLHOCTI 1 3BUIBHEHHS Bifl HEl); I') PHU3HMKH, NOB’S3aHi i3 BHIOM
3000B’s13aHHSA (PU3UKHU 3 OTHOCTOPOHHBOT'O TIPABOYNHY 1 JOTOBIPHOTO 3000B’sI3aHHS);
I) PU3MKH, TOB’s3aHi i3 Cy0 €KTHUM CKIagoM 3000B’s3aJbHOTO MPaBOBITHOIICHHS
(pU3uK HEBUKOHAHHS 3000B’s13aHHS 3 00Ky OOpKHHKA a0 Kpeauropa). JJo ocHOBHUX
BUIB 3000B’SI3aJIbHOTO PU3UKY IIPONOHYETHCS BIAHOCUTH PU3UK BUITAJKOBOI 3aruoe-
711 200 BUIMAIKOBOTO MOIIKO/HKEHHS pedi 1 pu3HUK 3MiHKA 00cTaBuH JoroBopy [18].

Y AOKTpHHI T PU3UKOM BHUIAIKOBOTO 3HUIICHHS (ITOIIKO/KCHHS) MaifHa, 3a-
3BHYaH, PO3YMIIOTh «HEBUT1/IHI MAalfHOBI HACIiJIKH, [0 BUHUKIN 0e3 BUHH OCi0, SIKi
Opasu y4yacth y npaBoBigHOocHHax» [19], 800 «eKOHOMIKO-TIPaBOBI HACIIJKH BTPATH
MaTepiaJbHOTO O1ara, Halle)KHOTO BIIACHHKY, 32 BiJICYTHOCTI BUHH BIIACHUKA YU 1HIIIO1
ocobu» ([Izepa, 2005). IHmmi miaxin y po3yMiHHI IIbOTO PU3UKY nepeadavae Horo
BH3HAYEHHS SIK IMOBIpHOCTI IPUTTMHEHHSI ICHYBaHH pedi (3HUIIEHHS pedi) abo ii mo-
ripiieHHst (MOMKOIKEHHS pedl), BUKIMKaHUX 0OCTaBUHAMH, B iCHYBaHHI a0o0 MOsiBi
SIKUX BIJICYTHS BUHA Oy/Ib-sKMX (pi3maHmx Ta/abo ropuaudaux ocid [20].

2.4 Ceoepionicmob npagosoco pedicumy pusuxy

3a3Buuail, HACTAaHHS PU3HKY Mependadac BAHUKHECHHSI BUMAJKOBUX OOCTaBUH, SKUMHU
MOXKYTh IIO3HAYATHUCS JIBA PI3HUX SIBUIIA, 3aCHOBAHUX Ha BiJME)KyBaHHI HEOOX1THOC-
Ti 1 BUMTAIKOBOCTI: BHUIIAJIKOBUIM NMPUYNHHUN 3B’S30K 1 TIEBHI HACTITKH il 9 TOMIT
y BHUIJISAJII BUTIAJIKY. BHITaIKOBICTh y TPUYUHHOCTI BIIPI3HAETHCS BiJ BUMAIKY SIK ITif-
CTaBM HEBUHYBATOCTi. BUIa 0K HAJICKUTh J10 Cy0’€KTHMBHOI CTOPOHU CKIIAJY MPaBO-
MOpPYIIEHHS Ta € AHTOHIMOM BHHYBATOCTI 1 OIIHIOETHCS 33 YCBIJOMJICHHSIM TEBHOI
0CcO0OM B KOHKPETHUX OOCTaBMHAX 3 ypaxyBaHHSM 3arajibHUX BUMOT. B cyuacHomy
[IMBUTEHOMY TIpaBi 3a3HaueHAa KaTETOPis Ma€ BAXIIMBE 3HAUYCHHS IIPH BUPIIICHHI MTH-
TaHHS PO TPUTATHEHHS HEHAIGKHOTO OOPYKHUKA JI0 BIAMOBIAIIEHOCTI. 3aKOH HE J1a€
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MIPSIMUX BU3HAYEHB IMTOHATTS «BHUITaI0K», BA3HAYEHHS SIKOTO JJOKTPHHA (POPMYITIOE Ye-
Pe3 IPUHLKI «BiJ IPOTUIICKHOTOY: SIKIIO BHUHA — L€ YMHUCE a00 HEOOEepEeKHICTb, TO
BHIIQJIOK — II€ BCE TE, IO HE € 1 HE OXOTUTIOETHCS MOHSATTSIM «BUHUY.

OnHak BIANOBIZAIBHICTE OCOOH, 110 HE BUKOHAIA a00 HEHAJIEXKHUM YHHOM BHKO-
HaJia 3000B’sI3aHHS PH 3IHCHEHHI i IITPUEMHHIIBKOT TisTIbHOCTI, 32 YMHHUM 3aKOHO-
JTABCTBOM HE CTaBHUTHCA Y 3AJIEKHICTH Bij i1 BuHM. Tak, m1010 BUMAIKy HEBUKOHAHHS
a00 HEeHaJIeKHOTO BUKOHAHHS 3000B’S13aHHSI YNHHUM 3aKOHOJABCTBOM Iepe0adeHo
3arajbHe TIPaBUIIO, 3TITHO 3 SIKUM BPaXOBY€ETHCS JIUIIIE HEBUHYBATICTh OOPKHHKA, SKa
00yMOBJIICHA HETIEPEOOPHOIO CHUIIOIO.

B ninomy cyvacHa MBUTICTUYHA JOKTPHHA 111 BUMAKOM PO3yMi€ Taki 00CTaBUHU
(moxii, HacHiAKM), SKi HAAIOTh MOXKJIMBICTH TOBOPUTH IPO HEBHHHICTH OOPIKHHUKA,
SIKIIIO HEBUKOHAHHSI 00yMoBJieHO HUMH. Tak, B. O. TapxoB il BUNIQAKOM SIK ITiJICTa-
BOIO HEBHHYBATOCTI PO3YMI€ «HACIIIKH, SIKi HE OXOILTIOIOTHCS 1 HE TIOBHHHI OXOILITIO-
BaTHCA Nepe10aYeHHIM 30008’ s13aH01 0cO0HU, HE MOKYTh OyTH MOCTaBJIeH] il y BUHY»
[21]. ToOTO came BHIIAOK CIYTy€ IiJICTABOIO BU3HAHHS OCOOM HEBUHYBATOK B CHITY
HEMOJKJIMBOCTI YHUKHYTH TaKUX OOCTaBHH, OCKIIbKH AKIIO O 0coba 3Haja Harepen
IIPO MOXKJIMBICTh HACTAHHS TAKUX BUITAJIKOBUX OOCTaBHH, TO BOHA 3000B’si3aHAa BYU-
HUTH BCI 3aJICXKHI Bil Hel il 100 MOKITUBOCTI YHUKHEHHS HACTaHHS BUTIAIKY.

B ropuanuniii mitepaTypi BCi BUAM BUMAAKY TPAAULINHO MOIUIAIOTH HA MPOCTHH
1 kBaTi(iKOBaHUHU y BUTISII HerepeOopHOi cuin — (opc-Maxkopy. BiamosinHo 10
ct. 617 LUK Ykpainu oco0a, sika mopymimia 30008’ s13aHHsI, 3BUIBHAETHCS BiJ BiIIO-
BiJJAJILHOCTI 3a MOpPYIICHHS 3000B’s3aHHsI, SIKIIO JOBEAE, 10 1€ TIOPYIIECHHS CTaJo-
Cs1 BHACIIIOK BUTIAIKy abo HerepebopHoi cwmm. 1K Ykpainu Bumisisge HeniepeOOpHY
CHJTY SIK CAMOCTIMHY MiJICTaBy 3BUILHEHHS BiJl BiANOBIAaJbHOCTI, 1[I0 BUMAarae BUSIB-
neHHs 11 BinMiHHOCTEH BiA BUmaaxy [1].

Ha Bigminy Bin BUMaAKy, HenepeOOpHA CHila — 30BHIIIHA Y BiAHOIICHHI 70 JisTb-
HOCTI 0cO0H, sIKa IOPYIINIIA JOTOBIpHE 30008’ I3aHHSI UM CIPUYHUHUIIA [103a]I0TOBIPHY
KOy, IPUPOJIHA UM CYCITITbHA TIOisl, 0 BIUIMBAE HA MisITbHICTH HEBUHHOTO TIPABO-
MOPYLIHNKA 1 BUKJIMKAE IIKIJIMBI HACIIJKH, SIKI HE MOXKYTbh OyTH YCyHEHI HE JTUILE
3000B’53aHOIO B IILOMY ITPABOTIOPYIIIEHHI 0C000T0, a i OMHOTUITHUMH 3 HAM TIO POy
Ta YMOBaX JisTIbHOCTI oco0amMu. TakuM YMHOM, caMe HEBIJIBOPOTHHI XapakTep Bif-
pi3Hsie HenepeOOopHyY CHITY Bijl BHIIQJAKY (TIPOCTOrO) SIK POJIOBOT MiICTaBH 3BUILHEHHS
OOpKHUKA BiJ| BiAIIOBIJAIEHOCTI.

VY Teopii mpaBa BUMAaJOK IHKOJIM BHU3HAYAIOTh Yepe3 PH3HK SIK IMEPELyMOBY BH-
HUKHEHHS Takoi WMOBipHOI 00cTaBMHH. OCOOIMBICTH MPABOBOTO PEXUMY PHU3UKY
B PU3UKOBUX 3000B’s13aHHsX, Ha AyMKY . C. Timy1, rmonsrae B ToMy, 1110 00OCTaBUHU
HernepeOOPHOT CHITH, THIIN BUU BUMAJKIB BKJIFOYAOTHCS JI0 MIEPEIIIKY YMOB JUCIIO3H-
TUBHO-PU3UKOBHX JIOTOBOPIB K MPAaBOMIipHOT, IITYyYHO TIepeA0a4eH01 yMOBH (3BHYAii-
HO UM BUTIAJIKOBOI), HACTaHHS SIKOT € MiICTaBOIO MPUITMHEHHS 3000B’s13aHHS (LUIIXOM
3BITbHEHHS OOpKHUKA BiJl BAMHEHHSI 3BOPOTHOTO MAalHOBOTO HAJaHHS), a HE 3aralib-
HOIO TIJICTaBOIO 3BUIBHEHHS BiJ BiAmoBiganbHOCTI [22]. Tak, mepenbadyeHe yMmoBaMu
[
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JIOTOBOPY MiAPALy 3BIILHEHHS 3aMOBHHKA B BiAMOBIZAIFHOCTI 32 HEBUKOHAHHS
rpOILIOBOro 3000B’13aHHs Y BUMAJKY NPUINMHEHHS PiHAHCYBaHHS 00’ €KTa 3a paXyHOK
KOIITIB IePKaBHOTO YM MiCIIEBOTO OFO/KETIB BU3HAETHCS 1HIIO, HIX (hopc-Maxop,
00CTaBUHOIO, IO 3BUIBHSE BiJl BiNIOBIIAIBHOCTI, OJHAK HE IMEPETBOPIOE 3a3HAYCHUN
JIOTOBIp Y ajieaTOPHUMN, OCKIJIbKU BKa3aHi 00CTaBUHU HE MOKYTh BU3HABATUCS IT1JICTa-
BaMU{ NIPUITMHEHHS 3000B’A3aHHA, 00 y BUTIAAKY BiIHOBIIEHHS (piHAaHCYBaHHS 00’ €KTa
32 PaxyHOK OFOJDKETHHUX KOIITIB BiJIHOBIIFOETHCS OOOB’SI30K CTOPOHU 13 3YCTPIYHOTO
BUKOHAHHS 3000B’ s13aHH.

3aciayroBye Ha yBary BUCJIOBJICHA y IOpUAMYHIN JIiTepaTypi Te3a npo Te, 10 3HH-
HieHHs (TIOMIKOKEHHST) MaiiHa BBRKATHMETHCS BUITAJKOBHM, SIKIIO BUKIIOYaTUMETh-
Csl MOXJIMBICTh TIPUTSATHEHHS Ti€l YM 1HIIOI CTOPOHU A0 IUBLIBHOT BiAMOBIAATEHOCTI.
3a TakMX yMOB PU3UK BUKOHY€ OCHOBHY IOKJIAJCHY Ha HbOTO (YHKLIIO — QYHKIIIO
JIOKaji3amii BUITaIKOBHX 30MTKIB. 3a HASBHOCTI MOKJIUBOCTI NMPUTSATHEHHS IO Bij-
MOBIJAJILHOCTI MUTaHHs PO PU3UK BHUIAAKOBOI 3arndeni (IOIMKOIKEeHHs) MaiiHa He
BHUHUKAE, a SKIIO BIAMOBIAAJIBHICTh HACTAE HE3AJICIKHO BiJl BUHHU, KATErOPisl PUBUKY
BHKOPHCTOBYETHCS BXKE HE y 3B 3Ky 3 BUPIIICHHSM IMATAaHHS JIOKATi3aIlil BUITaKOBHX
30UTKIB, a U151 Lijiel cy®’ eKTUBHOTO OOTPYHTYBAHHS TaKO1 BiINOBIJaIbHOCTI 1 BUCTY-
Ta€ K aJTbTEPHATHBA BUHI.

Tak, o rocrogapcekoro cyny Jlonenskoi o0macti 38epuynocs TOB «®» 3 mo3o-
BOM TIPO BH3HAHHS J0ToBOpPY miapsmy Bix 07.07.2006 p., ykinagenoro 3 3AT «ITY»,
posipBanuM y 3B’s13Ky 3 HeBuKOHaHHAM 3AT «ITVY» cBoix 3000B’s13aHb. [1030BHI BU-
MOTH OYJIH 33J0BOJICHI.

[TocTanoBoro JloHEIEKOTO aneNsAIiiHOTO Tocnoaapchkoro cyay Big 02.10.2007 p.
pimeHnst 3miHeHo. IlepBicHI MO30BHI BUMOTH 3a/l0BOJICHO YacCTKOBO — PO3ipBaHO
yKJIaJIeHU MK CTOPOHAaMH JOTOBIp MiApsAAy. Y 3aJ0BOJIEHHI MEPBICHUX TMO30BHUX
BHMOT TIPO CTATHEHHS 30MTKIB — BiIMOBJIEHO. B iHIIIN YacTWHI pIillICHHS 3aJUIIEHO
0e3 3MiH.

3AT «ITY» B momaniit kacarliifHiif ckap3i MPOCHUTH PIlIEHHS Ta TIOCTAHOBY CKacCy-
BaTH, NIPUIHIATH HOBE PIilIEHHs MPO BiZIMOBY B MEPBICHOMY IO30Bi Ta 3a/J0BOJCHHS
3ycTpigHOoro mMo30By. Komeris cymiB midnnia BUCHOBKY, IO KacaiiifHa ckapra 3AT
«ITY» miyisirae BigxujaeHHIO, 2 0OCKapKyBaHa IIOCTAHOBA — 3aJIMIIIEHHIO 0€3 3MiH 3 Ta-
KHUX I1JICTaB.

Sk mpaBOMipHO BCTAHOBJIEHO CY/IOM, BiIIOBiIa4 CBOi 3000B’s13aHHS 32 JIOTOBOPOM
B IMIOBHOMY 00Cs131 HE 3/1IICHUB, JIOKAa3iB 3J]JaBaHHs TOTOBUX POOIT Cyly HE HaJaB, 30-
KpeMa, He HaJaB aHi Cyqy IepInoi iIHCTaHIii, aHl Cyay amleNsIiiHol iHCTaHIII{ aKTiB
npuiMaHHA-TIepeaadi KOXKHOT0 OKPEMOTO BUAY POOIT 3TiHO 3 KaJIEHAAPHUM IUIAHOM,
SIKMI € HEB1JI”EMHOIO YaCTHHOIO JIOTOBODY.

AmensiiifHa 1HCTaHIliS HE B3siJIa 10 YBard TBEPDKEHHS arelssHTa po Te, Mo CIip-
HUI IOTOBIp € JOTOBOPOM OyIiBEIBHOTO MiAPSAY, OCKIJIBKH 1I€ HE MiATBEPKYETHCS
Marepiazamu cupaBu. Y gogaTky Ne2 10 moroBopy BKa3zaHO, III0 POOOTH 3a TOTOBOPOM
CTOCYIOThCSI IPOEKTYBAHHSI, €JICKTP03a0e3MEUCHHS Ta PEBi3ii, TOYKOMIUIEKTYBaHHS Ta
@
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peMOHTY o0aHaHHs, TOOTO POOOTH Bi/MOBiTa4ya He OyiIH OB’ s13aHi 3 Oy 1IBHUIITBOM
a00 PEKOHCTPYKILIETO.

OCKIiNTbKHM CTPOK Ha BUKOHAHHS POOIT 32 IOTOBOPOM 3aKIHYHMBCS, 2 pPOOOTH BiTIOBI-
JladeM y TIOBHOMY 00CsI3i Ta Yy BCTAHOBJICHI CTPOKU He OyJIM BUKOHaHI, TOMY TIO3HBaY
NPaBOMIPHO 3BEPHYBCS JIO Cy.ly 3 TO30BOM TIPO PO3ipBAHHS TAKOTO JJOTOBOPY.

Buxons4n 3 BUIIEBUKIIAEHOTO, KOJIETisl TIOTOKYETHCS 3 BUCHOBKOM CY/IIB TIPO
HEJIOBE/ICHICTh YKJIAJICHHsSI OCIOPIOBAHOIO JOTOBOPY MiJPSAY BiAMOBigaueM IIijl
BIUIMBOM OOMaHy Ta MPaBOMIPHICTh BiIMOBH B 3yCTPIYHOMY IT030Bi, UM CIIPOCTOBY-
I0ThCS JJIOBOM CKap KHUKA PO MpOTUIIexHE [23].

HaBenenuii miaxiz [iJIKOM BiJITIOB1Ia€ MPaBUITY 100 MPE3yMIILiT BUHH B IIUB1JIb-
HOMY TIpaBi. Y 3B’S3Ky 3 IIUM TMUTaHHS MPO BiJMOBIAANBHICTh 32 30MTKH BHKIIO-
YaTUME MUTAHHS PO PU3UK BUITAIKOBOTO 3HUINEHHs (TIONIKOJDKEHHS) MaliHa. Tak,
MIPSTHAK Hece BiMMOBIMAIBHICTE 32 BTpaTy ab0 MONTKOHKEHHS MaifHa 3aMOBHHKA
(ct. 841 LK Ykpainm), sika, 3a3BU4aii, TiAMOPsIAKOBaHA IpUHIUITY BuHH [1]. [List BU-
KJTFOYCHHSI BIJIIOBIIaJIbHOCTI MiJIPSIIHUKY HEOOXITHO IOBECTH CBOKO HEBUHYBATICTh,
JIMIIE TICTs [HOTO MOYKHA TOBOPHUTH IPO PU3MK 3aMOBHHKA SK CTOPOHHU JOTOBOPY
miapsay, Mo Hajana ne MaiiHo. OHaK B JIiTEpaTypi 3BepTAa€ThCs yBara Ha BUIIAJKU
BiAMOBiZaIBHOCTI O3 BUHM. Y 3B’ 513Ky 3 M B. B. PoBHuit 3a3Ha4ae, 110 3a 10roBO-
pOM TOOYTOBOTO MiAPsIAY MiAPSIHUK HECE BiIANOBINAIBHICTh HE JIHINE 32 BUHYBATE,
a 1 3a BUITaIKOBE 3HUIICHHS (ITONIKOKCHHS) MaifHa 3aMOBHUKA (B1ATOBIAIBHICTS,
IO TPYHTYETHCS HA MPUHIIUII PU3UKY), BIJMOBIHO, PU3UK 3aMOBHHKA TYyT OOMe-
KY€ThCss 00CTaBUHAMHU HETePEeOOPHOI CHIIM, SIKI JIMIIE W 3/IaTHI BUKIIOYUTH BiJIO-
BiTabHICTE MiApsAHUKA [24].

Bumieszasnadene onocepeAKOBaHO MiATBEPAKYE 3B’ SI30K PU3HKY BHIIAAKOBOI 3arv-
Oei (TTOMIKOHKEHHS) MaifHa JIAIe 3 THMHA 00CTaBHHAMM, SIKi HE MOKHA TTOCTaBUTH
y BUHY Y4acHHKaM JoroBopy. [Ipu oMy He Ma€ BUPIMIAIBHOTO 3HAUEHHS TOH (aKT,
1o 3arubenp (TOMIKOKEHHs) MaifHa 3 BUHH TPETiX 0ci0 y OyKBaJIIbHOMY pO3yMiHHI
HE € pe3yJbTaTOM BHITQJKOBHX OOCTAaBWH, OCKUIBKH JIJISI CTOPIH AOTOBOPY MiAPSAIY
BOHA BCE K Ma€ BU3HABATHUCS BUIIAIKOBOO.

OTxe, SKIIO B 3HUIICHH] a00 MOMIKOKEHH] pedi € BUHA TIEBHOI 0COOH, TO 3rajiaHa
oco0a i Hece 3a I1e HeraTHBHI MaHOBI HACTIAKY (30MTKH) Bijx 3aru0ein abo K IMOIIKO-
JDKEHHsI MaiiHa. Y TOMy BHUIIAJKy, KOJU 3HHUIICHHS a00 MOIIKOJKEHHS peyi Oyiu BU-
MaJIKOBUMH, PU3HK 3HUIICHHS (TTOIIKOPKEHHS1) Hece BIIACHHK pedi ado iHIIa CTOpoHa,
Ha SIKY B CHJIy 3aKOHY a00 JIOTOBOPY MOKJIAJAEThCS PUBHK.

2.5 Xapaxmepucmuxa npoyecie HACMaHHsL NPABOGUX HACTIOKIG

Pa3oM 3 TUM OKpeMO BapTO 3BEpHYTH yBary Ha MUTaHHs HACTaHHs MPABOBUX HACIiJ-
KiB BUIIaJIKOBOT'O 3HUIIICHHS (IIOIIKO/PKEHHS) MaliHa 1, 30KpeMa, BILIUB [bOTO PU3HKY
HAa YMHHICTh 3000B’s3aHHA. SIK 3a3HAYajOCh BHWIIE, 3arajibHUI MPABOBUN HACIIJIOK
BHITaJIKOBOI0 3HHUIIICHHS a00 BUIIAJKOBOT'O MOIIKOKEHHS MaiiHa [OJIsrae B TOMY, 110
CTOPOHA, Ha Ky MOKJIAJICHO [IeH PU3UK, BiIIKOOBYE IHIIII CTOPOHI 3aIOIisHI [IUM
[
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30uTkn. OHAK HE CIij BUKITIOYATH ¥ CUTYaIlil, KOJHM BUMAIKOBE 3HUIIIEHHS a00 BH-
MaJIKOBE MOUIKOPKEHHS MaiiHa MOke OyTH MiACTaBOIO MPHUIIMHEHHS 3000B’s3aHHS,
HaIPUKJIIAI, SIKIO BiACYTHICTE ITpeaMeTa 30008’ I3aHHS BUKIINKAE HEMOXIIHBICTL BU-
KOHAHHS OCTaHHBOTO 200 TaKWW HACIIJOK MMPSMO BCTAHOBIEHHH JOTOBOPOM UM Tie-
pendadyeHuil 3aKOHOM.

VY 3a3HavueHOMY BHUMAJKYy HEOOXiHO BHXOIUTH i3 3arallbHOTO MPaBHJIa, BCTAHOB-
JICHOTO IIO/I0 3aMiHHHX peuei — «pix He THHe». ToMy BUIaKOBE 3HUILCHHS (ITOIIKO-
JUKCHHS) pedi, BU3HAUCHOI K genus (HANIPUKIAA, MaTepialld 3aMOBHUKA, TepeaaHi
MiPSTHUKY ), HE TIPHUITHHSIE BIAMOBITHE 3000B’13aHHS HEMOXIIMBICTIO HOTO BUKOHAH-
Hsl, OCKIJIbKU MIIPSITHAK 3aBXKIAM MOKE BHKOHATH JIOTOBIP IIJISIXOM BHKOPHUCTAHHS
OyIb-SIKOTO 1HIIIOTO MaTepiary, HAJIEKHOTO JI0 TOTO CaMOT0 POAY. 3a TAKUX YMOB PH-
3MK 3aMOBHHUKA BUKIIOYAETHCS, OCKUIBKU 32 HUM 3aJIMIIAE€THCS MOKIIMBICTh BUMAaraTu
TepeaanHs 00yMOBIICHOTO JJOTOBOPOM PE3yJIbTaTy po0iT, HE3BAKAIOUN Ha 3HUIICHHS
(TIOTIKOJKEHHST) HaJTAaHOTO HUM Matepiany.

TaxkuM unHOM, 3000B’3a7IBbHAN PU3UK BUKOHAHHS JIOTOBOPY IiIPSTY, IO MOJISTAE
B HEOOXiTHOCTI BUKOHAHHSI IOTOBOPY 3 BJIACHOTO MaTtepiaity, Hece MmiapsaHuK. Y pasi
BHIIa]IKOBOI'0 3HUILEHHS MaTepialy pU3MK 3aMOBHHKA TOJISTAE JIUIIE B 000B’S3KY Bijl-
IITKOAYBATH 3aIOisTHI IIM 30UTKH, 1110, OJHAK, HE 3BUTHHSIE MIIPSITHUKA BiT BUKOHAH-
HSl M APSJHOTO 30008’ s13aHHS B HATYpl (HaJaHHS pPe3yJbTaTy pooir).

HemosxnmBicTh BUKOHAHHS 3000B’s13aHHS MOXE BUHUKATH y pasi, KOJIM PU3UK BH-
MaJKOBOTO 3HMINEHHS (ITOIIKOPKEHHS) 1HAMBITyallbHO-BU3HAYEHOI pedi Hece Tif-
psaHuK. HeMoxnuBicTh mpuaOaHHS aHAIOTIYHOT IOPUAMYHO HE3aMiHHOI pedi, 1o
BHKITIOYAE€ MOJKJIMBICTh HAJIEKHOTO BUKOHAHHS 3000B’sI3aHHS, MOYKE PO3TISAATHCS
SIK TiJICTaBa JJIs 3BUIBHEHHS MiAPSIHUKA BiJl BUKOHAHHS 3000B’s3aHHs. Bumnaakose
3HHIIEHHS (MOMIKOKEHHS ) TaKO1 IOPUIMYHO HE3aMIHHOI pedi, Ky HEMOYKIIUBO 3aMi-
HUTH 1HIIIOIO TIOJIIOHOIO PiUdYro, 110 YHEMOKIIMBIIOE BUKOHAHHS 3000B’I3aHHS, MOXKE
BUKJIMKATH [TPUMTUHEHHS OCTAHHBOTO. Y HABEICHUX JIBOX BUIIAKaX BiJICYTHOCTI I0pHU-
TUIHO HE3aMIHHUX peuel HAeThCsl PO MPUITMHEHHS 3000B’s3aHHS HEMOXKIIUBICTIO
HOro BUKOHAHHSI, OCKUJIbKU Taka HEMOKJIMBICTh BUHUKAE Y 3B’ 3Ky 3 00CTaBHUHOIO, 32
Ky JKOJHA 13 cTopiH He Biamosinae (4. 1 cr. 607 LUK Ykpainn) [1].

BumankoBe 3HUIIEHHS (IONIKODKEHHS ) MaifHa MOJKE TSTHYTH 32 COOOFO TPUITHHEH-
Hsl 3000B’sI3aHHSI ¥ B 1HIINUX BHUIAJKaX. 3aKOH JIOMyCKae MPUITMHEHHS 30008’ i3aHHS
Ha MiJCTaBaX, BCTAHOBJICHHX 5K 3aKOHOM, Tak i joroBopom (4. 1 cT. 598 LUK Vkpai-
uu) [1].

OmauM 13 BUAIB 3000B’S13aT5HOTO PU3UKY BBAKAETHCS PU3UK 3MIHH OOCTaBUH 0-
roBopy abo moropipHui pu3uK. KOpUIUKO-TEXHIYHUH 3MICT IIbOTO PU3UKY IMOJISTAE
B IMOBIPHOCTI BAHUKHEHHSI ICTOTHHX 3MiH OOCTaBWH, 3 SIKUX CTOPOHH BUXOJIWIIN TIPU
YKJIaJIeHH] IOTOBOPY, HACTAHHS SKHUX € ITJICTABOO JUIA HOTO 3MiHU a00 po3ipBaHHS,
SIKIIIO 1HINIE HE Tepe0aueHo JIOTOBOPOM a00 HE BUIUIMBAE i3 HOTO CyTHOCTI (1. 1 4. 2
cT. 652 11K Ykpaiam). Jlo Takux 3MiH 00CTaBHH MOXKYTh OYTH BigHECEHI Iii a0o moii,
110 MepeOyBaroTh 1032 BIUIMBOM CYO’ €KTIB MIAPSAHUX BiIHOCHH, SIKi TATHYTH 3a CO-
@

42



Bicuuk Hauionaabnoi akagemii npaBosux nayk Ykpainn Tom 25, Ne 1, 2018

0010 HEMOXKIINBICTh BUKOHAHHS JIOTOBOPY, BTPATy iHTEPECY /10 HhOTO OJIHIET 31 CTOPIH
ToIO (TOJITHYHI, 3aKOHOAaBYi 3MiHU TOMIO) [1].

Buxoasum 3 mporo, Mo’kHa JiHTH BUCHOBKY, IO 3MiHA OOCTaBHUH HE 3aBXKIU BU-
3HAETHCS ICTOTHOIO, a JIWIIIE Y BU3HAUEHUX BHITAJIKaX, & CaMe: K0 BOHU 3MIHWINCS
HACTUIBKH, 1110, SKOU YYaCHHMKH IiJPSIHUX BIJHOCHH MOTIJIH 1€ Nepe0adynTu, BOHU
He yKJany O JIoroBip abo ykianu 6 Horo Ha iHIMMX yMoBax. B iHIIMX ke BUMaaKax
(HampuKIa, 3MiHH KOH FOHKTYPH PHHKY IIIOJIO IIiHU YU iHITUX YMOB JIOTOBOPY) TATap
IIBOTO PU3UKY (3MIHHM ITiH) HECTUME TIOTEPIIiIa CTOPOHA. Pa3oM 3 THM pHU3HK po3ipBaH-
HSl IOTOBOPY Y 3B 53Ky 3 ICTOTHOIO 3MiHOIO 0OCTaBMH HEOOXI1AHO BIIMEKOBYBATH BiJ
CTPaxoBOT'0 PU3HKY, OCKIIBKH, HA BIIMIHY BiJl CTPaXOBOT'0 PU3UKY, BiH HE ITOB’ I3aHU
3 YiTKO BU3HAYEHOI0 KOMIICHCAIIIEI0 Y BUTIISAI CTPaXOBOi BUTUIATH 1| MOXKITMBUX BTPAT
BiJI JIii IbOTO PU3HUKY.

Pu3uk 3MiHA 0OCTaBWH JOTOBODPY, SAK 3a3Hadanoch A. I'. 3efi1l, o3Hagae oOTKEH-
HsI CTOPOHU TOCTIOAapChKO-HEBUTITHUMH HACIiKAMH MPHU 3MiHI 00CTaBHH, IPUIOMY,
SIKIIIO PU3UK TPUIIAZA€E HAa OJIHY 13 CTOPiH, BOHA NOBHMHHA BUKOHATH JIOTOBIp, HABIThH
KOJIH JiIs1 Hel 11e 30MTKOBO [25]. 3a CBOEIO MTPUPOIOFO TIeH BUT PU3UKY MOYKHA BiJTHECTH
JI0 3000B’3aJIbHUX PU3UKIB, OCKIIBKH HACIIIKHM HOTO Ji1 IOKJIAAal0ThCs HA CTOPOHU
3000B’s13aHHA 1 O€3MOCePEeNHbO MPOSBIAIOTECS HAa CaMOMy 3000B’sSI3aHHI Y BUTIISII
Horo nmpunuHEHHs (IpY PO3ipBaHHi JOTOBOPY MiApsALy) abo 30epiranHs B 3MiHEHOMY
BUIIIAI (TIPH 3MiHI YMOB JIOTOBOPY HIiAPSAIY).

CBO€pIiTHO MUTaHHS PU3UKY BUIAIKOBOI 3aru0eni mpeaMeTa miapsiay abo HeMOX-
JUBOCTI 3aKiHYEHHsSI pOOOTH BUPINIYETHCS Y 3aKOHOJABCTBI IHIIMX JeprkaB. Biamo-
BiHO 10 PpaHITy3bKOTO MUBLTHPHOTO KOJEKCY BUPIIICHHS TUTAHHS ITPO PO3TOIIT pU-
3Ky 3aru0eni npeaMeTa HiApsly HampsMy 3alieKuTh Bifl TOTO, SKa 31 CTOpPiH HaJae
HEOOXiTHUH A1 poOOTH MaTepian. TakuM YWHOM, HE3AIEKHO BiJl IPUIWH 3HUAIICHHS
MpeMeTa JIOTOBOPY MiJPs Ty HEraTHBHI HACIHIIKA HACTYNAIOTh JIJIS Ti€l CTOPOHH, sKa
HaJjiajia Marepiai Jiyisi BAKOHAHHS poOiT [26]. BinnosiaHo 10 HiMelbkoro uBuibHOIO
YIIOKE€HHS PU3HK 3HHUIIEHHS TIPEeMETa JOTOBOPY JISKUTh Ha MiIPSITHAKY 10 MOMEHTY
MPUHHATTS pedi 3aMOBHUKOM. OJIHAK PU3UK TAKOTO 3HUIICHHS JICKUTH HA ITiAPSTHU-
Ky JIMIIIE IO MOMEHTY MOPYIICHHS 3aMOBHUKOM CTPOKY JJIsl IIPUAHSTTS PE3yJIbTaTiB
poOirT.

BiamnoBijHO 10 MUBIIBHOIO 3aKOHOJIABCTBA YKpaiHH poOOTH BUKOHYIOTHCS 3a pa-
XYHOK TiApSAIHUKA, TOOTO 3 HOTO MaTepialiB, HOTO CriiaMH 1 3ac00aMu 3 €JIMHAM 3a-
CTEpeXKCHHSIM: SIKIIO 1HIIIe He mepeadadeHo noroopoM miapsay. Kepyrouuncs npun-
UIIoM cBoOomn moroBopy (ct. 627 LUK Ykpainu), CTOpOHH MaroTh MPaBO YKIACTH
JTOTOBIP MiJIPsILy, 3T1THO 3 IKMM MaTepiaiu Oy/ie Ha/laBaTH He MiAPSIHNUK, 2 3aMOBHHK.
JleTanpHilie 3ynmMHMMOChH Ha IUX MUTAHHIX: KOJM 3a3HAYCHI MaTepiald HAJAar0ThCs
migpsaaukoM (4. 1 cr. 839 1K) i ko mi cami MaTepiaay HAAarOThCS 3aMOBHUKOM.

VY nepuioMy BHIAJKY, KOJU HAJAAOTHCS IMiIPSIHUKOM MaTepiaiu, 00JIafiHAHHS Ta
iHIIIe HEOOX1THE IS BUKOHAHHS JOTOBOPY MaifHO, PU3HUK HOTO BUIAIKOBOTO TTOIIKO-
JOKEeHHs1 200 BHITaIKOBOT 3aru0erIi ISKUTh Ha MIJAPSTHUKY K BIACHUKY I[bOTO MaifHa.
[
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Pu3uk mepexoauTh Bif MiApSAHWKA 0 3aMOBHHUKA B MOMEHT Tiepejiadi pe3ysbTaTy
BHKOHAHOI pobotu [1].

Y npyromy BHITaIIKy, KOJTH MaTepiaiu, OOJIaHAHHS Ta 1HIIIE MaliHO, 110 BUKOPHC-
TOBYETBCS JIUIi BUKOHAHHS JIOTOBOPY, HaJa€ 3aMOBHUK, CIIOCTEPITalOThCs 3aKOHO-
JlaBui TIPOTUPIYYS B MpaBHiax po3MOoAlTy pusukiB. Tak, BiamoBigHo 10 cT. 842 LIK
VYkpaiHu puU3uK BUTAJAKOBOTO 3HUIICHHS a00 BUMAJIKOBOTO IOIIKOKEHHS (TICyBaH-
Hsl) MaTepialxy 0 HaCTaHHS CTPOKY 37aui MiJpsIHUKOM BU3HAYCHOT JJOTOBOPOM ITijl-
psAmy poOOTH Hece 3aMOBHHK SIK CTOPOHA, sika Hajgaina Matepian. OgHak y ct. 841 LIK
VYkpaiHu O0HO3HAYHO CTBEP/DKYETHCS, IO MIAPSIHUK 3000B’S3aHUN BXKUBATH yCiX
3aX0/JIiB 1010 30€pEeKCHHS MaliHa, TIepeaHOr0 HOMY 3aMOBHHKOM, Ta BiJIIIOBIIAE 3a
BTpary abo MOIIKO/KEHHS IbOro MaitHa. ToOTo pru3KuK BUMAIKOBOI 3aruberi ado BH-
I1a/IKOBOT'0 TOIIKOJPKEHHSI MaTepially Hece IMiJIPSIIHUK, IHITUME CJIOBAaMH, 3aKOHO/Ia-
Belb He 3apikCyBaB MOMEHT IEPEXOy PHU3HMKY BiJl 3aMOBHHKA JO MiAPSIHUKA IPU
BHKOHAHHI POOIT y pa3i, KOJIM MaifHO JUIi BAKOHAHHS IOTOBOPY HAJla€ 3aMOBHHK, X04a
i T03BOJIUB CTOPOHAM Y JIOTOBIPHOMY MOPSI/IKY BU3SHAYATH 1HIIUH MOPSAIOK PO3ITOILITY
PHU3HKIB MK cO0010, 1110 BUIAETHCS JIOCUTD JIOTIYHAM, 3Ba)KalOYH Ha iCHYBaHHSA CT. 6
LK VYkpainu, a63. 1 4. 3 sikoi nepedoayae MOXKIIMBICTh BIICTYIIJICHHS BiJl JUCIIO3UTHB-
HUX TIOJIO’KEHD aKTiB IMBUTHHOTO 3aKOHOJABCTBA 1 BPET'YJIIOBAHHS CBOIX BIJIHOCHH Ha
BracHuit poseyn [1].

BUCHOBKH

1. MoMeHTOM Tepexo/ly PU3HKY BiJ HMiAPSIHUKA 0 3aMOBHUKA BBAKAETHCS MOMEHT
JOCSITHEHHS pe3yJbTaTy BUKOHaHOI poOoTH. BinTak pu3uk BUIagKOBOrO MOIIKOKEH-
Hs1 200 BUMAKOBOI 3aruberti MaiiHa pO3MOAIISIETHCS 38 TAKAUM KPUTEPIEM: 3 MOMEHTY
HaJaHHA MaifHa i1 MPOTATOM YChOTO MPOIIeCy BUKOHAHHS POOIT 10 TOCSITHEHHS PE3yihb-
TaTy BUKOHaHOT poOOOTH PU3MK JIGKHUTH Ha 3aMOBHHUKY SIK Ha CTOPOHI, SIKa HajJana Ma-
Tepianu, 3 MOMEHTY JIOCSTHEHHsSI pe3yJibTaTy BUKOHAHOT POOOTH 10 OT0 MpUHHATTS
3aMOBHUKOM PU3WK HECe MiAPSIHUK, MICIsI MPUHMAaHHS pe3yIbTaTy BUKOHAHOI po0o-
TH PU3UK TIEPEXOJHUTH 10 3aMOBHHUKA.

2. HaromomryeThcst Ha HEOOXITHOCTI YITKOTO BiAMEKYBaHHSI ITPAaBOBUX HACIIIKIB
BUIAIKOBOI'O 3HUILCHHS NPeAMETa YK Pe3ysbTaTy poOiT BiJl BUAJKOBOTO 3HUILICHHS
YH TMOIIKOJDKEHHS MaTepialiB i3 BUKOPHCTAHHSM SIKUX BUKOHYEThCS poborta. Bupi-
LICHHS NUTAaHHS BiAMEXXyBaHHS LUX NIPABOBUX HACIIAKIB MPOMOHYETHCS 3ilICHIOBa-
TH, ONHMPAIOYUCh Ha BiJOMY IIe pUMCHKOMY IpaBy (QopMyiy IpaBa BIacHOCTI: pu-
3UK BHIAAKOBOI 3armbeni pedi Hece 11 BmacHUK. BiamoBimuo mo crareit 839 ta 840
LK Vxpainu KoxHa 31 CTOpiH JOTOBOPY MiApsAy MOXKE HaJaBaTH SIK Marepiaj, Tak
1 ycTaTKyBaHHS JUIsi BUKOHaHHS poOiT. OJHAaK HIXTO i3 HUX HE 3aXHIICHHUN Bij Ha-
CTaHHA ITiJl YaC BUKOHAHHS IMiIPSTHUX POOIT HECTIPUATINBHAX HACIIKIB, IKI MOXYTh
MIPU3BECTH JI0 3HUIICHHS MaTepiaity abo i rOTOBOI peui.

3. Jlo MarepianiB, yCTaTKyBaHHS Ta IHITUX 3ac00iB, IO BUKOPHUCTOBYIOTHCS TIij-
PSAIHUKOM y pOOOTI, CIiJT 3aCTOCOBYBATH TIpaBHIIa, SIKi IMependadeHi HopMaMu IpaBa
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BracHOCTI. 3rigHo 31 cT. 323 LK Ykpainu pu3uk BUNIAIKOBOTO 3HUIICHHS Ta BHITAI-
KOBOT'O TIOIIKO/KEHHSI MaliHa Hece HOro BIAcHUK. TakuM YMHOM, SIKIIO MaTepiaiu,
yCcTaTKyBaHH:I Ta iHII 3ac00H, 10 BUKOPUCTOBYBAIMCH Y TIPOLIECi BUTOTOBJICHHS peyi
(00’exTa), 3HUIICHI, TO PU3UKH TAKOTO 3HHUIICHHS TIOKJIAJAI0ThCsl Ha Ty CTOPOHY, sIKa
iX Ha;amma, 32 yMOBH BiICYTHOCTI BUHU 000X CTOpPiH. B iHIIIOMY BHUTIaAKY BiIITOBITATH-
HICTh 32 3HUIIEHHS MMpPeJIMEeTa, MaTepialliB, yCTaTKyBaHHS Ta 1HINTNX 3ac00iB MOKIIaaa-
€THCSl HA BUHHY CTOPOHY.

4. 3akoHO/IaBelb 13 3aCTEPESIKEHHSAM IMiIXOIUTh 10 PO3B’s3aHHS MUTAHHS PH3HUKY
BHITAIKOBOI 3aru0eni abo BUIAIKOBOTO MMOIIKOKCHHS MaTepialliB, YCTaTKyBaHHS,
HaJaHOTO JUIst 0OpOOKHK pedi abo iHIIOro MaTepiay, M0 BUKOPHUCTOBYEThCS T 4ac
BHUKOHAHHS JOTOBOpY. TakuMm 4MHOM, SIKIIO BiAcyTHi iHmI BkasiBku y LIK Ykpainu,
IHIIOMY 3aKOHi Y JIOTOBOPi, PU3UKH MTOKJIIal0THCSI HA CTOPOHY, SIKa HajJajla MaiHo.

5. PU3HK BHITaIKOBOTO 3HUIICHHS a00 BUIIAIKOBOTO ITOIIKOKEHHS MaiHa y Tij-
pATHUX 3000B’I3aHHAX PO3TILIAETHCS K HeOe3MmeKa (3arpo3a) 3HUIICHHS Y1 BUTIA-
KOBE TOILLIKOJUKEHHS pe3yJibTaTy poOiT uu MaiiHa (MarepianiB) 3a BiICYTHOCTI BUHHU
YUYaCHHUKIB IOTOBIPHOTO 3000B’sI3aHHS, 3 HACTAHHSM SIKOT HOCiH pU3HKY 3000B’ I3aHUH
BiJIIIKO/IyBATH 1HIIOMY YYaCHHUKY OB’ sI3aHi 3 IIUM 30HMTKH.
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