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®epy3a IopaToBa

Kaghedpa epomadsncvroeco npoyecyanbHo2o ma eKOHOMIUHO20 NPOYECYATbHO20 NPABA
Tawxenmcokuii 0epoicagrull OpUOUHHULL YHisepcumem
Tawxenm, Pecnybnixa Y30exucman

3amipa EcanoBa

Kagheopa epomaosancvrozo npoyecyanvhozo ma eKkoHOMIUHO20 NPOYECYATLHO20 NPABA
Tawkenmcokutl 0epiicasHuil IOPUOUYHUL YHIBepCUmMem
Tawxenm, Pecnybnixa ¥Y36exucman

¥Ymina lllopaxmeroBa

Kagheopa yusinvroeo npasa
Tawxenmcokuii 0epaicagrull OpUOUHHULL YHisepcumem
Tawxenm, Pecnybnika Y30exucman

CYTHICTD TA COUIAJIBHE 3HAYEHHA IHCTUTYTY YCUHOBJIEHHA ITUTUHU
B PECITYBJIILI Y3BEKUCTAH

AHoTaNisA. Bionosiono 0o L{uginbnozo npoyecyanvHozo kodexcy Pecnybniku Y36exucman ycuHo81eH s HeNOBHOIMHIX
oimeil 30UCHIOEMbCSL uule CYOOBUM OP2AHOM, KUl 6ionogioae Hopmam Kowcmumyyii Pecnybnixu Yzbexucman,
MIDICHAPOOHO20 NPABA, A MAKONC MIJCHAPOOHUX 002060pie PecnybOniku Ysbexucman. Ysbexucman ma ceimoea
NpAKMUKA YCUHOBNeHHs Oimell, wo 8ionogioac inmepecam oumunu. Boowouac 3pocmae nompeba y O0KOpiHHOMY
800CKOHANEHHT THCMUMYYILIHO-NPABOBOI OA3U, WO 2APAHMYE 3AXUCT 3AKOHHUX | 3aKOHHUX THmepecie Oimell ma 3axucm
ix npas. Memoto cmammi € ananiz npagosux HOpmM 3 NUMAHb YCUHos1eHHs oimeil. Hayxkose docniodxcenus basyemvca Ha
CYKYRHOCMI MAaKUX NPpUSaAmHuUxX Memoois, Ak QopManbHO-102i4HULL, CUCTNEMHO-CINPYKMYPHUL, NOPIGHATbHO-NPABOBULL,
icmopu4HULl Mowo, wo 0036010 BUABUMYU MA OOIPYHMY8AMU NOHAMMA, CYMHICIb MA COYIANbHE 3SHAYUEHHS IHCIMUMYymy
ycunosnenHa oumunu. 6 Pecnybniyi Y3bexucman. ¥V pesynvmami 00CniodxceHHs 86CMAHOBIEHO, WO 8 HaAYYi CIMelH020
npasa YCUHOGIEHHS BUBHAYAEMbCA Y MAKUX POpMax: 5K Npasosull axm; SK 6UX08aHHs Oimell 8 ONIKYHAX, WO
3a6e3neuyioms YMOGU NPONCUBAHHS, NPUPIGHSIHI 00 YMO8 NPONCUBAHHS OION02IYHUX Oimell;, SIK NpUcmpii  Ois
HEeNOGHONIMHIX, 5IKI 3a1umunucs 6e3 nikiyseanHs bamokie. Y cmammi po3ensnymo noHsimmsi, CymHICMb Ma COYIaibHe
3HAYEHMsT YCUHOBNIEHHsl, OCOOUCMI MA MAUHO8I Npasa YCUHOGIEHUX, IHmepecu OUmuHu y 30IUCHEHHI, NPOYecyalbHi
NUMAHHS YCUHOGNCHHS

KuarouoBi ciioBa: nenosnonimusi oumuna, bamvku, cimeline npaso, Cynepeyxa, Ux08ants
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ESSENCE AND SOCIAL SIGNIFICANCE OF THE INSTITUTE FOR ADOPTION
OF A CHILD IN THE REPUBLIC OF UZBEKISTAN

Abstract. According to the Civil Procedure Code of the Republic of Uzbekistan, the adoption of minor children is carried
out only by a judicial body that meets the norms of the Constitution of the Republic of Uzbekistan, international law, as
well as international agreements of the Republic of Uzbekistan and world practice of adopting children, which is in the
best interests of the child. At the same time, there is a growing need for a radical improvement of the institutional and
legal framework that guarantees the protection of the legal and legitimate interests of children and the protection of their
rights. The purpose of the article is to analyze the legal norms of issues on the adoption of children. Scientific research
is based on a set of such private methods as formal-logical, system-structural, comparative-legal, historical, etc., which
made it possible to identify and substantiate the concept, essence and social significance of the institution of child
adoption in the Republic of Uzbekistan. As a result of the research, it was established that in the science of family law
adoption is defined in the following forms: as a legal act; as the upbringing of children in an adoptive family, providing
living conditions equivalent to the living conditions of biological children; as a device for minors left without parental
care. The article discusses the concepts, essence and social significance of adoption, personal and property rights of
adopted children, interests of the child in implementation, procedural issues of adoption

Keywords: minor child, parents, family law, dispute, upbringing

INTRODUCTION

According to Art. 64 of the Constitution of the Republic of Uzbekistan [ 1], the country and the public guarantee
to comprehensively provide maintenance, education for orphaned children, support charity for these children.
As the President of the Republic of Uzbekistan Sh.M. Mirziyoyev [2] noted that one should always remember
the wise sayings of great mentor Abdurauf Fitrat: “Will the people move towards a specific goal, prosper, will
it be happy, respected and strong, or will it be weak, live in need, unhappiness, oblivion and submission?
Others — it all depends on what kind of upbringing the children receive from their parents, in the family”. The
family is the basic unit of society and has the right to be protected by society and the state [3]. Children are the
mainstay of the family, the joy of parents, the successor of a generation, its upbringing is above all. Well-bred
children in the families of country are a force that directly determines the future of the state. Thus, the full-
fledged and harmonious upbringing of adult children has become one of the priorities of the state since the
first days of independence [1]. Today's life appeal is this: “Our children should be stronger, smarter, wiser and,
of course, happier than us!” [2].

For various reasons in Uzbekistan in recent years, many children have been left without parental care,
but this phenomenon is not ignored by the state, and all minors, despite the circumstances, are obligatorily
assigned to orphanages or adopted. The growth rate of cases related to the refusal to adopt a child (hereinafter
referred to as “adoption”) proves that there are gaps in the pre-trial stage of adoption cases by the guardianship
and guardianship authorities and obliges the legislator to develop effective legal measures in this area and the
importance of adoption as a priority for children deprived of parental care. Adoption is the most preferable
form of placement for children who have lost parental care, when a child is fully equal by law to his own
children, acquires his own family in the person of adoptive parents, and a feeling of parental love arises from
them.
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In accordance with the Law of the Republic of Uzbekistan No. ZRU-352 “On amendments and additions
to certain legislative acts of the Republic of Uzbekistan” [4] a judicial procedure was introduced for the
consideration of applications for adoption by courts in civil cases. Previously, adoption was carried out on the
basis of decisions of the khokims of cities (districts). According to the current Civil Procedure Code of the
Republic of Uzbekistan [5], approved by the Law of the Republic of Uzbekistan No. ZRU-460 “On approval
of the Civil Procedure Code of the Republic of Uzbekistan” [6] and which entered into force on April 1, 2018,
the implementation of the adoption of minor children in court is established by Chapter 29 of the Civil
Procedure Code of the Republic of Uzbekistan [5]. Currently, there is a procedure for the adoption of minors
only by a judicial body that meets the norms of the Constitution of the Republic of Uzbekistan [2], international
law, as well as international agreements of the Republic of Uzbekistan and world practice of adopting children,
which is in the best interests of the child. This is a guarantee of respect for his rights and legitimate interests.
The purpose of the article is to analyze the legal norms of issues on the adoption of children.

1. THEORETICAL OVERVIEW

There is a growing need for a radical improvement of the institutional and legal framework that guarantees the
protection of the legal and legitimate interests of children and the protection of rights. In an effort to fully
comply with the conditions of the Convention on the Rights of the Child [7], guaranteeing the legal interests
of minors, as required by the Constitution of the Republic of Uzbekistan [3] and the laws of the Republic of
Uzbekistan, raising a generation that is physiologically, mentally, morally and intellectually mature, in
addition, in accordance with the problems predetermined in the conduct of influences. The Strategy of Action
for five priority areas of development of the Republic of Uzbekistan in 2017-2021 [8] established that minor
children left in the absence of parental care receive all types of social security services, regardless of their
location [9].

In the period 2016-2019, the courts of the Republic of Uzbekistan considered more than 200 000
adoption cases, and 250 000 children were transferred for adoption based on a court decision [10]. This
indicates that the legislation on adoption in the Republic of Uzbekistan is of particular social importance. In
accordance with the Convention on the Rights of the Child [7], each country is obliged to guarantee children's
rights to life and upbringing in a “healthy” family, especially at home in their homeland. According to the
General Prosecutor's Office of the Republic of Uzbekistan [11], numerous violations of the law are committed
when adopting children, and priority is not given to placing children in Uzbek families. The guardianship and
trusteeship authorities, some according to the law, must organize the placement of minor children in Uzbek
families, they are unattractive, they have many formalities, without justified rejections for citizens who want
to adopt (adopt) a minor, and they were not informed about children who can be transferred to foster families.

In these conditions, the role of the court increases significantly when making a decision. It is the court
that can block the path of illegal admission (adoption) in order to establish the ratio of adoption not only to
legislation, but also to the wishes of a given minor. The judicial authority can reveal why the child, especially
the small and literally healthy one, did not find a family in Uzbekistan, what specific steps were taken to find
this family at the local, regional and republican degree. Careful consideration by the judicial authority of
general factors, along with the medical adequacy of adoptive parents, in many cases predestines the future of
a minor child. In addition, cases of adoption, by virtue of their specificity, are especially complex, require
careful preparation and strict observance of the law at any stage of the proceedings in this category of cases,
so that adoption issues are resolved in the public interest, as well as the orphans themselves. The questions
formulated are an integral part of a huge and urgent problem that has state, public, and nationwide significance
and therefore requires, in addition to a legal solution, also social and organized constant attention.

2. MATERIALS AND METHODS

In solving the set tasks, the author relied on various general scientific principles and methods. Among them:
general scientific principles (systemic-structural, comparative-legal, formal-logical, analysis and synthesis,
induction and deduction); special legal methods (method of legal modeling, historical and legal, legal and
dogmatic methods). Scientific research is based on a set of such private methods as formal-logical, system-
structural, comparative-legal, historical, etc., which made it possible to identify and substantiate the concept,
essence and social significance of the institution of child adoption in the Republic of Uzbekistan. According
to statistical data, in the Republic of Uzbekistan, adoption cases were considered in 2014 — 2576 cases,
of which 2533 were satisfied, 43 were refused, in 2015 — 3663 cases, of which 3589 were satisfied, 74 were
refused, in 2016 — 3846 cases, of which 3763 were satisfied, 83 were refused, in 2017 — 4130 cases, of which
4049 were satisfied, 81 were refused, in 2018 — 4195 cases, of which 4112 were satisfied, denied — 833 [12].
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In the period 2017-2019, the majority of children in Uzbekistan who were classified among those without
parental care are in the Samarkand region — 1172, in the Tashkent region — 979 children. The smallest number
of minors who were left without parental care in Jizzakh region is 187 children and in Navoi region — 247 children.

Having analyzed the circumstances due to which minors are deprived of parental care, it should be noted
that the most common reason for depriving minors of parental care is that “parents who are temporarily unable
or physically unable to raise a child” — 31.9% and “other reasons” — 26.4%, “abandonment or abandonment of
a child by parents” accounts for 15.8%, “orphans without parental care” — 15.5% and “deprivation of parental
rights” — 10.4%. A more unpleasant situation is noted in the Bukhara region as “other reasons” — 89.3% and
“parents who are temporarily unable or physically unable to raise a child” in the Kashkadarya region, as “other
reasons” include not a small list of parents who leave for other countries and leave their children without proper
care and attention from their grandparents, relatives and friends is — 82.2% [13]. Uzbek jurists 1. Zokirov and
M. Baratov [14], M. Baratov [15], R. Matkurbanov [16] studied the adoption of a child on a general basis from
a civil legal point of view. In scientific research of civilists F. Otakhuzhaev [17], G.S. Inomzhanova [18],
A.Yu. Azizova [19], Sh.R. Yuldasheva and F.M. Otaxujaev [20], N.A. Ashurova [21] highlights some aspects
of the adoption of a child.

Zh.A. Dadaboeva [22] comprehensively studied the problematic issues of adoption from the point
of view of family law and established the concept, the historical stages of adoption, the requirements of the
adoptive parent, the procedure for registering the adoption, legal consequences, the rights and obligations
of the adoptive parent, forms of responsibility, legal consequences of invalidating the adoption of a child.
Z.N. Esanova [23] studied the procedural features of consideration of claims related to the upbringing of
children and substantiated proposals for the consideration of cases on the adoption of a child in court.
E. Trabing [24] in his dissertation explored the options for adopting a child between countries, as well as the
prospects for political culture and noted that in the United States, adoption is carried out in the following forms.
Firstly, this is the adoption of children from the state system of foster families, secondly, through private
adoption agencies or independently of each other, and thirdly, the category of adoption of infants and children
from other countries. Determined that states that had an individualistic political culture have different adoption
outcomes and laws than those states that reported moralistic and traditionalist.

E. Turkheimer [25] explored adoption issues in Colorado and Texas and developed findings from classic
adoption studies and genetically weighed findings on biological parenting relationships, the opposition
between individual and group methodologies to compromise according to important genetic and environmental
impacts. A.L. Fry, in her work, defined that adoption should be viewed as a lifelong event, and not just a legal
proceeding, the implementation of the adoptees in relation to their adoption, the scope of socialization and
evaluation, as well as the general concept of adopted [26].

3. RESULTS AND DISCUSSION

Over the years of independence, the Republic of Uzbekistan joined seventy basic documents on human rights
and became part of six major international treaties adopted by the United Nations (UN), including the
Convention on the Rights of the Child [7], which contributed to the formation of Uzbek states' policy in the
field of protecting the legal interests of minors. The provisions of the Convention on the Rights of the Child [7]
and other international documents in the field of protecting the legal interests of minors have been embodied
in the norms of the Constitution of the Republic of Uzbekistan [3] and national legislation, Constitution of the
Republic of Kazakhstan [27] and national legislation. More than 100 laws regulate the rights and freedoms of
the child and ensure reliable protection of the rights of the child. In particular, the Civil Procedure Code of the
Republic of Uzbekistan [5], in the Family Code of the Republic of Uzbekistan [28], in the Law of the Republic
of Uzbekistan No. ZRU-139 “On guarantees of the rights of the child” [29], Law of the Republic of Uzbekistan
No. ZRU-444 “On protection of children from information harmful to their health” [30], Law of the Republic
of Uzbekistan No. ZRU-364 “On guardianship and trusteeship” [31], Law of the Republic of Uzbekistan No.
ZRU-406 “On state youth policy” [32], Law of the Republic of Uzbekistan No. 265-1 “On protecting the health
of citizens” [33] and others.

Thanks to the large-scale implementation of public, state social programs, including “Mother and child” [34],
“Year of health” [35], “Year of social protection” [36], “Year of youth” [37], “Year of a harmoniously
developed generation” [38], “Year of the family” [39], “Year of a healthy child” [40], “Year of a healthy
mother and child” [41], “Year of dialogue with the people and human interests” [42] all the necessary
circumstances are created in the state in order to protect social, financial and human rights, and first of all for
minor children, young people and their broad all-round development. In 800 years ago, in Movaraunnahr, great
attention was paid to the rights and interests of the child. In particular, the work of Majuddin Ustrashani,
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written on July 28, 625/1228, “Jami' ahkom as-sigar” is the first major source on the rights of the child. The
collection of hadiths on the rights of the child is the work “Tuhfat al-mavdud bi ahkom al-mavdud” written by
Shamsuddin Muhammad ibn Abi Bakr ibn 1-Qayim al-Javzia (691-7511/1292-1350). These works discuss issues
related to the fair solution of issues related to the rights of the child, protection of children's rights and
immunity, fundamental rights in public life [43].

According to the President of the Republic of Uzbekistan Sh.M. Mirziyoyev [2], “Our children should
be better, smarter, wiser and, of course, happier than us!” — these words of the First President of Uzbekistan
are forever entrenched in the minds of all of us. He oversaw the work to improve and implement the latest
educational structure, which radically changed the worldview of youth, which is becoming a key force in the
country today and tomorrow. Adoption is the most appropriate form of upbringing in the interests of the child,
left without parental care, therefore the Family Code of the Republic of Uzbekistan [28] and the Code of the
Republic of Kazakhstan No. 518-IV “On marriage (matrimony) and family” [44] designates it as a priority
form of the placement of children. According to B.A. Dzhandarbek [45], legal concepts are being created in
the upbringing of minors in a family atmosphere, which include the transfer of minors to foster care, to
educational institutions, and the exercise of custody of children. Of these, adoption is of primary importance
and place, and in some cases it solves the problem of the non-existence of family upbringing. Adoption is fully
consistent with the humanistic orientation of customary law, but modern reality requires careful legal
regulation of adoption and ensuring the rights of children.

On the issue of the concept of adoption, there is no uniformity in legislative approaches to solving the
problem. For example, the German Civil Code [46] does not define the concept of “adoption”, it only says that
adoption is allowed if it takes place in the interests of the minor, and it is expected that such a relationship will
be established among the adoptive parent and the adopted child, who are among the parent and child. The
Adoption (Scotland) Act [47] specifies adoption under adoption — the proper order of parental rights and
responsibilities that establish the relationship between the adoptive parent and the child who create a family.
As E.A. Tatarintseva [48] correctly points out adoption, as a complex social phenomenon, reflects generally
recognized constitutional (general legal) principles, as well as sectoral principles [49] — the principles of family
law of each of the states, with their inherent national characteristics. “Adoption” is used in legal science in
several terms. Numerous researchers, in particular F. Otakhuzhaev [17], Sh.R. Yuldasheva and F.M. Otaxujaev [20].
It is fact that adoption is a form of arrangement for children who are left without parental care, as a legal act
and a fact of legal significance. In this context, adoption is considered as a legal act with equal legal
consequences in terms of the rights and obligations of relatives of origin. For many childless families or single
citizens, adoption is the only opportunity to realize unspent parental feelings, to feel the happiness of
motherhood and fatherhood [50]. This explains the peculiarity of adoption: unlike other forms of upbringing,
the relationship of adoption does not end with the achievement adopted by the age of eighteen; it is like a
lifelong legal relationship between the adopted child and the adoptive parent and his relatives [51].

As other authors argue, adoption is established among the adoptive parent and his relatives as well as
the adopted child and his children, legal relations, such as personal and property, in a similar relationship
among parents and blood children [45]. They also consider adoption as a form of placement for minors who
are left without parental care, and as a fact of legal significance. According to Z.N. Esanova [52], with the
adoption, the adopted child is equal in personal and property rights with the biological children of the adoptive
parent. Children who are adopted and their biological parents to each other lose all personal and property rights
and are also exempt from mutual obligations. In particular, their parents lose their right to inheritance, alimony
and other rights. Even between adoptive parents and adopted children, de facto relationships of kinship arise.
For example, in cases where inheritance under the law, the adopted child and his children and the adoptive
parent and his relatives become equal to blood relatives [53]. In accordance with Art. 147 of the Family Code
of the Republic of Uzbekistan [28], the payment of alimony for a child, which is collected through a judicial
authority, stops with the adoption of a minor, alimony was paid for maintenance. At the same time, despite the
fact that the relationship between them is not a biological, but a legal factor, in accordance with Art. 16 of the
Family Code of the Republic of Uzbekistan [28], marriage between an adoptive parent and adopted children
is not allowed [52].

Adoption is also understood as a social relationship, the essence of which is to adopt an outsider child
into the family in order to support him and raise him as his own son or daughter [54]. According to
B.A. Dzhandarbek [45], adoption means as a legal mechanism, which is a set of basic legal norms, the task of
which is to ensure the formation of relations between the adoptive parent and the adopted child, which are
almost identical to the relationship between parent and child, and with the actual (material) and legal (formal)
parties ... These standards include those that establish the reasons and objectives of adoption, whose children
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can be adopted, adoptive parents and the rights arising from adoption. The Family Code of the Republic
of Uzbekistan [28], the Civil Procedure Code of the Republic of Uzbekistan [5], the Resolution of the Plenum
of the Supreme Court of the Republic of Uzbekistan No. 21 “On the practice of the application of legislation
in adoption cases by the courts” [55] does not provide a concept and explanation of what should be understood
by “in the interests of the child”. Joining with the opinions of F. Otakhuzhaev [17], Sh.R. Yuldasheva and
F.M. Otaxujaev [20], B.A. Dzhandarbek [45] and Z.N. Esanova [23; 52] “the interests of the child” should be
understood as the adoption of minor children for the purpose of accounting the possibility of ensuring full
physical, mental, spiritual and moral development, as well as a legal agreement that adoption is allowed for
children, the date of birth is registered in the manner specified in the Family Code of the Republic of
Uzbekistan.

Taking into account the above, authors consider it expedient to amend Art. 151 of part one of the Family
Code of the Republic of Uzbekistan [28] in the following edition: “Adoption is allowed in relation to minor
children whose birth is registered in the manner prescribed by this Code, and only in the interests, taking into
account the possibilities of ensuring full physical, mental, spiritual and moral development”. Despite all the
variety of definitions of adoption, D.M. Korakhodzheva, T.M. Kochergina, U.Sh. Shorakhmetova [56] admit
that the concept of adoption should be considered as a legal act through which the adoptive parent and the
child establish the same relationship that exists among parents and children of biological origin. At the same
time, adopted children lose their legal relationship with their parents and gain them with strangers — adoptive
parents, without differences in rights and obligations towards them from their own child [57]. Z.Z. Alieva [58]
identified the following significant features of adoption: 1) adoption is a legal relationship; 2) the voluntary
will of the adoptive parent and the desire of the adoptee (over 10 years old); 3) the relationship between the
adoptive parent and the child is associated with the relationship between biological children and parents; 4) the
emergence of legal relations under a judicial act. In accordance with Art. 164 of the Family Code of the
Republic of Uzbekistan [28], all the necessary changes in the registration book of the date of birth of the
adopted person must be made by the registry office. Despite the fact that in Art. 165 of the Family Code of the
Republic of Uzbekistan [28], whose children have been adopted are equal in personal and property legal
relations to the biological children of the adoptive parent, there are also some differences in the legal status
of parents and adoptive parents.

Firstly, the reasons for deprivation of parental rights are specifically indicated in the legislation [28] and
cannot be expanded. In case of cancellation of the adoption, the court has the right to cancel the adoption of
the child not only for the reasons specified in the legislation [28], but also for other reasons based on the
interests of the child, taking into account his opinion. Secondly, the court may cancel the deprivation and
restriction of the parents' rights and their restoration if the parents changed their behavior, lifestyle and
relationship to the child, but when canceled or invalidated, the rights and obligations of the adoptive parents
cease and are no longer restored. Thirdly, the law does not provide any conditions for parents. Only the entry
into legal marriage or the establishment of paternity between spouses creates legal obligations among parents
and minors. As for adoptive parents and adopted children, the law contains several conditions (with some
exceptions, such as the recommendation of the guardianship authority, the desire of the minor to be adopted,
a medical certificate, etc.). Fourth, the relationship between parents and children is based on fertility (the
biological unit of blood). The adoption is based on a court decision. Fifth, if the parents do not fulfill their
parental rights and obligations in the proper order, then the deprivation of parental rights provided for by the
Family Code of the Republic of Uzbekistan [28] is applied. If the adoptive parents do not fulfill their
obligations, then, according to the legislation, the adoption is canceled or invalidated.

Legal doctrine also seeks to establish a unified concept of adoption. Therefore, from these positions it
is proposed to understand how: all uniting legislative institution, which contains rules for various industry
relations aimed at regulating the relationship of adoption and relationships among the adoptive parent, adopted
child and other entities; a complex system of legal relations of various legal nature, in which the adoptive
parent and the adopted child remain in legal relations with each other and with other entities [59]. According
to Art. 151 of the Family Code of the Republic of Uzbekistan [28], Art. 298 of the Civil Procedure Code of
the Republic of Uzbekistan [S] — adoption is carried out by a judicial authority in consequence of the filing of
an application by persons claiming the role of adoptive parents. The study and consideration of issues on the
adoption of children is carried out by the judicial authority in a special order in accordance with the rules
provided for by the civil procedure law. The legislator classifies adoption cases as special proceedings,
predetermining the need to study the possibility and expediency of such permission.

Researchers, in particular Sh.Sh. Shoraxmetov [60], D.Yu. Xabibullacv and M.M. Mamasiddikov [61],
ZN. Esanova and S.I. Sobirova [62], S.A. Maripova [63] defining the concept of special proceedings,
emphasize that the parties do not participate in cases of special proceedings, since there are no legal disputes
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in these cases, but the fact and legal conditions are determined as the subject of special proceedings, the
indisputable nature of cases referred to special proceedings, protecting the legal interests citizens. But not all
researchers, in particular E. Egamberdiev [64] shares this point of view as the application of adoption cases to
the categories of special proceedings. According to B.A. Dzhandarbek [45], Z.Z. Alieva [58],
E.E. Tereshchenko [65], V.V. Kustova [66] believe that in cases of adoption there is a claim in nature and is
justified by the fact that not only the state of a legal fact is studied, but also in the context of cases of adoption,
subjective rights and obligations are determined. The legal obligations of the adoptive parent are established
by the judicial authority, sometimes, contrary to the wishes of the parents, their legal relationship to a minor
child. In the context of the litigation, the further behavior of the adoptive parent and other subjects is
determined. A similar action is characteristic of the plaintiff in the proceedings. In addition, it is assumed that
a dispute about the right will arise when the relatives of a minor child enter the process, in cases where he is
adopted by other people, and declare their objection to the upcoming adoption.

According to E.V. Buyanova [67], the legislator correctly considered the adoption cases as a special
procedure, since this civil procedure was adapted at the national level for the maximum possible resolution of
cases of adoption in the interests of a minor child. But, in some cases of adoption, a legal dispute arises when
they are considered. These disputes include, as in which some relatives of the adopted child, applying for
adoption themselves, cannot settle the issue with other relatives; when the child's parents shy away from
upbringing, but also do not consent to adoption, etc. In such cases, a lawsuit seems to be more acceptable, in
which the rules of competition and dispositions fully work, which guarantees more and more reliable
compliance with the legal interests of the adoptee, parents and adoptive parents. G.I. Vershinina [68] thinks
that, at the very beginning of the trial, one should not get involved with a legal dispute. This is due to the fact
that any contradictory relationships and conflicts do not have the best effect on the mental and psycho-
emotional state of a minor child, since the fate of the minor is being decided. With this in mind, it would be
a good option not to create contradictions in these categories of cases. However, the words of G.I. Vershinina [68§]
on the position of family law, the conditions for the emergence of a legal conflict are balanced by various legal
means, it is unlikely that it should be recognized as convincing. On the contrary, a lot of subjectivity in adoption
cases, a difficult and lengthy stage of pre-trial preparation for adoption, is considered unique and requires
special attention. For this reason, the legal circumstances are often insufficient to resolve the dispute or do not
apply to all situations. Therefore, one cannot join with the opinions of G.I. Vershinina [68] that none of the
participants in the adoption cases is involved in the disputed legal relationship, therefore, does not have
a material interest in the outcome of the case and therefore is not considered a party. The above analysis of
various conflict situations that arise and may arise in practice when considering such cases refutes this opinion.

Consequently, the opinion of G.I. Vershinina [68] on the non-manifestation of a different legal situation
in the emergence of a dispute about the right in the considered adoption cases, then how should the norm of
paragraph 7 of part 1 of Art. 122 of the Civil Procedure Code of the Republic of Uzbekistan [5], clause 13 of
part 1 of Art. 279 of the Civil Procedure Code of the Republic of Kazakhstan [69], potentially allowing the
emergence of a dispute about the right in special proceedings. It turns out that this rule does not apply in the
case of adoption? It seems that in this case, the legislator would directly enshrine in the Civil Procedure Code
of the Republic of Uzbekistan [5] and the Civil Procedure Code of the Republic of Kazakhstan [69] the rule
that the provisions of clause 7, part 1, Art. 122 of the Civil Procedure Code of the Republic of Uzbekistan [5],
clause 13, part 1, Art. 279 of the Civil Procedure Code of the Republic of Kazakhstan [69], and do not apply
to adoption issues. However, such a clause does not appear in the Civil Procedure Code of the Republic of
Uzbekistan [5] and, as the above study shows, a dispute may arise about the right in cases of adoption.

CONCLUSIONS

Having analyzed the practice and theory it should be concluded that in the science of family law, adoption
is defined in the following forms: as a legal act; as raising children in the adoptive parent's family, providing
living conditions that are equated with the living conditions of biological children; as devices for minors who
are left without parental care. Chapter 33 “Proceedings on applications for the adoption of a child” of the Civil
Procedure Code of the Republic of Kazakhstan specifies the procedural issues of adoption and adoption.
Chapter 29 “Adoption of a child” of the Civil Procedure Code of the Republic of Uzbekistan provides for
procedural rules for considering applications for adoption only. However, the Code of Civil Procedure of the
Republic of Uzbekistan does not provide for the issue of adoption, since many articles of the Family Code of
the Republic of Uzbekistan, in particular Art. 16, 147, 150 and others, provide for adoption, as well as Chapter
20 “Adoption” of the Family Code of the Republic Uzbekistan provides not only adoption, but the adoption of
a child.
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Based on the above and taking into account the current legislation, authors consider it expedient to make
changes and additions to the Civil Procedure Code of the Republic of Uzbekistan and change the title of
Chapter 29 in the following edition: Chapter 29 “Proceedings on applications for the adoption of a child”.
In addition, the author proposes to amend the Civil Procedure Code of the Republic of Uzbekistan to amend
Art. 297! in the proposed edition: “Article 297'. Adoption of a child. Adoption and adoption of a child
(hereinafter referred to as adoption) is a legal act based on a court decision, by virtue of which the same rights
and obligations arise between the adoptive parent and the adopted child as between parents and children and
the form of raising children in the adoptive parent's family in which the child is provided with conditions that
meet every day, psychological, spiritual closeness that exists in families of origin”.

In order to resolve the dispute when considering cases on the adoption of a child, it is necessary to make
additions to the Resolution of the Plenum of the Supreme Court of the Republic of Uzbekistan dated December
11, 2013 No. 21 “On the practice of applying legislation by courts in cases of adoption” with the following
content: “Clause 61. In the event that a dispute about the right, subordinate to the courts, is established during
the consideration of the case on adoption in the procedure of special proceedings, the court shall issue a ruling
on leaving the application without consideration, in which it explains to the applicant and other interested
parties their right to resolve the dispute in the manner of a claim production”. An adoption in a litigation
process should not get involved in legal disputes from the outset. In this regard, it is proposed to supplement
Art. 302 of the Civil Procedure Code of the Republic of Uzbekistan with part four of the following content:
“The court leaves the case on the adoption of a child without consideration if a dispute about the right arose
during the proceedings”. Proceeding from this, the legislation correctly defined the cases of the adoption of
a child for special proceedings, since this type of civil proceedings is the most suitable for resolving the case
of adoption in the best interests of a minor child.

REFERENCES

[1] Abdusalomov, M.E., & Urazaev, Sh.Z. (2013). Commentary on the Constitution of the Republic
of Uzbekistan. Tashkent: Uzbekistan.

[2] Mirziyoyev, Sh.M. (2018). We will confidently continue the path of national development at a new stage.
Tashkent: Uzbekistan.

[3]  Constitution of the Republic of Uzbekistan. (1992, December). Retrieved from https:/www.lex.uz/acts/35869.

[4] Law of the Republic of Uzbekistan No. ZRU-352 “On Amendments and Additions to Certain Legislative
Acts of the Republic of Uzbekistan™. (2013, May). Retrieved from https://lex.uz/docs/2159834.

[S] Civil Procedure Code of the Republic of Uzbekistan. (2018, April). Retrieved from
https://lex.uz/docs/3517334.

[6] Law ofthe Republic of Uzbekistan No. ZRU-460 “On Approval of the Civil Procedure Code of the Republic
of Uzbekistan”. (2018, April). Retrieved from https://lex.uz/ru/docs/3517221.

[7] Convention on the Rights of the Child. (1989, November). Retrieved from
https://www.ohchr.org/en/professionalinterest/pages/crc.aspx.

[8]  Order of the President of the Republic of Uzbekistan No. R-4849 “On Organizational Measures for the
Implementation of the Strategy of Action on the Five Priority Areas of Development of the Republic of
Uzbekistan in 2017-2021”. (2017, February). Retrieved from https://www.lex.uz/docs/3114490.

[9] Resolution of the President of the Republic of Uzbekistan No. PP-4296 “On Additional Measures to Further
Strengthen the Guarantees of the Rights of the Child”. (2019, April). Retrieved from
https://lex.uz/docs/4302031.

[10] Official website of the Supreme Court of the Republic of Uzbekistan. (n.d.). Retrieved from http://sud.uz/ru/.

[11] Official website of the General Prosecutor's Office Republic of Uzbekistan. (n.d.). Retrieved from
http://www.prokuratura.uz/ru_RU/%d0%b2%d0%be%d1%8{%d0%b3%d0%b0.

[12] Reply letter of the Supreme Court of the Republic of Uzbekistan to the request of the Tashkent State
University of Law No. 09/555-24. (2019). Retrieved from http://sud.uz/ru/.

[13] Official website of the State Committee of Republic of Uzbekistan on Statistics. (n.d.). Retrieved from
https://stat.uz/uz/.

[14] Zokirov, L., & Baratov, M. (2000). Rights and obligations of minor children. In Collection of normative acts
on guarantees of the rights of children and women. Tashkent: Uzbekistan.

[15] Baratov, M. (1998). Rights and legal capacity of citizens in the Republic of Uzbekistan. Tashkent: Adolat.

[16] Matkurbanov, R. (2004). Legal problems of legal capacity of individuals. Tashkent: Tashkent State
University of Law.

[17] Otakhuzhaev, F. (2005). Family law of the Republic of Uzbekistan. Tashkent: Adolat.

[18] Inomzhanova, G.S. (2005). Problems of family legal protection of the rights of children and parents.
Tashkent: Tashkent State University of Law.

246


https://lex.uz/docs/2159834
https://lex.uz/docs/3517334
https://lex.uz/ru/docs/3517221
https://www.ohchr.org/en/professionalinterest/pages/crc.aspx
https://lex.uz/docs/4302031
http://sud.uz/ru/
http://www.prokuratura.uz/ru_RU/%d0%b2%d0%be%d1%8f%d0%b3%d0%b0
http://sud.uz/ru/
https://stat.uz/uz/

Journal of the National Academy of Legal Sciences of Ukraine, Vol. 28, No. 4, 2021

[19]
[20]
[21]
[22]
[23]
[24]
[25]
[26]
[27]

[28]
[29]

[30]
[31]
[32]
[33]
[34]
[35]
[36]
[37]

[38]

[39]
[40]

[41]
[42]
[43]
[44]

[45]

[46]
[47]

[48]

[49]

Azizova, A.Yu. (1990). Adoption under Soviet family law. Tashkent: Znaniye.

Yuldasheva, Sh.R., & Otaxujaev, F.M. (2009). Family law. Tashkent: Adolat.

Ashurova, N.A. (2008). Participation of minors in civil law relations. Tashkent: Tashkent State University
of Law.

Dadaboeva, Zh.A. (2011). Problems of the legal order of adoption. Tashkent: Tashkent State University
of Law.

Esanova, Z.N. (2010). Procedural features of the consideration of disputes related to the upbringing
of children in a civil court. Tashkent: Tashkent State University of Law.

Trabing, E. (2015). State-to-state child adoption variations: A political culture perspective. Retrieved from
https://pdfs.semanticscholar.org/6383/29aaba223b53ba864303f9blaca05db347a0.pdf.

Turkheimer, E. (1991). Individual and group differences in adoption studies of 1Q. Retrieved from
https://pdfs.semanticscholar.org/0b01/1fe5d6d804b84672243135e8e525f57b0609.pdf.

The University of Alabama Libraries Special Collections. (2021). Retrieved from
http://acumen.lib.ua.edu/content/u0015/0000001/0000485/u0015_0000001 0000485.pdf.

Constitution of the Republic of  Kazakhstan. (1995, August). Retrieved from
https://online.zakon.kz/document/?doc_id=1005029.

Family Code of the Republic of Uzbekistan. (1998, September). Retrieved from https://lex.uz/docs/104723.
Law of the Republic of Uzbekistan No. ZRU-139 “On Guarantees of the Rights of the Child”. (2008,
January). Retrieved from https://lex.uz/docs/1297318.

Law of the Republic of Uzbekistan No. ZRU-444 “On Protection of Children from Information Harmful to
Their Health”. (2017, March). Retrieved from https://lex.uz/docs/3333805.

Law of the Republic of Uzbekistan No. ZRU-364 “On Guardianship and Trusteeship”. (2014, July).
Retrieved from https://www.lex.uz/docs/2307828.

Law of the Republic of Uzbekistan No. ZRU-406 “On State Youth Policy”. (2016, September). Retrieved
from http://www.ilo.org/dyn/natlex/docs/ELECTRONIC/105817/129494/F621729642/406.pdf.

Law of the Republic of Uzbekistan No. 265-1 “On Protecting the Health of Citizens”. (1996, June). Retrieved
from https://www.lex.uz/acts/41329.

Resolution of the Cabinet of Ministers of the Republic of Uzbekistan No. 68 “On the State Program “Mother
and child”. (2001, February). Retrieved from https://cutt.ly/LcVzb2X.

Resolution of the Cabinet of Ministers of the Republic of Uzbekistan No. 30 “On the State Program “Year
of Health”. (2005, January). Retrieved from https://lex.uz/docs/486514.

Resolution of the President of the Republic of Uzbekistan No. PP-573 “On State Programs “Year of Social
Protection”. (2007, January). Retrieved from https://lex.uz/docs/1112876.

Resolution of the President of the Republic of Uzbekistan No. PP-805 “On the State Program “Year of
Youth”. (2008, February). Retrieved from https://lex.uz/docs/1323064.

Resolution of the President of the Republic of Uzbekistan No. PP-1271 “On the State Program “Year of
a Harmoniously developed generation”. (2010, January). Retrieved from
https://lex.uz/docs/1586079?0ONDATE=27.01.2010.

Resolution of the President of the Republic of Uzbekistan No. PP-1717 “On the State Program “Year of the
Family”. (2012, February). Retrieved from https://lex.uz/docs/1967129.

Resolution of the President of the Republic of Uzbekistan No. PP-2133 “On the State Program “Year of
a Healthy Child”. (2014, March). Retrieved from https://lex.uz/docs/2347402.

Order of the President of the Republic of Uzbekistan No. R-4577 “On Organizational Measures for the
Development and Implementation of the State Program “Year of a Healthy Mother and Child”. (2015,
December). Retrieved from https://lex.uz/ru/docs/2843554.

Order of the President of the Republic of Uzbekistan No. R-4760 “On Organizational Measures for the
Development and Implementation of the State Program “Year of Dialogue with the People and Human
Interests”. (2016, December). Retrieved from https://lex.uz/docs/3121800.

Ataev, M. (2019). Children's rights in Islam. Russia and the Moslem World, 2(304), 109-124.

Code of the Republic of Kazakhstan No. 518-1V “On Marriage (Matrimony) and Family”. (2011, December).
Retrieved from https://online.zakon.kz/document/?doc_id=31102748.

Dzhandarbek, B.A. (2002). Legal framework for adoption in the Republic of Kazakhstan (theory and
practice). Almaty: Al-Farabi Kazakh National University.

German Civil Code. (1896, January). Retrieved from https://www.gesetze-im-internet.de/englisch_bgb/.
Adoption (Scotland) Act. (1978, July). Retrieved from
https://www .legislation.gov.uk/ukpga/1978/28/enacted?view=plain.

Tatarintseva, E.A. (2012). Influence of “conventional law” on the formation of national principles
of adoption in the Russian Federation and common law countries. Academic Law Journal, 3(49), 34-40.
Sherstneva, N.S. (2007). Principles of Russian family law. Tver: Lilia Print.

247


https://pdfs.semanticscholar.org/6383/29aaba223b53ba864303f9b1aca05db347a0.pdf
https://www.semanticscholar.org/author/E.-Turkheimer/3176133
https://pdfs.semanticscholar.org/0b0f/1fe5d6d804b84672243f35e8e525f57b0609.pdf
http://acumen.lib.ua.edu/content/u0015/0000001/0000485/u0015_0000001_0000485.pdf
https://online.zakon.kz/document/?doc_id=1005029
https://lex.uz/docs/104723
https://lex.uz/docs/1297318
https://lex.uz/docs/3333805
https://www.lex.uz/docs/2307828
http://www.ilo.org/dyn/natlex/docs/ELECTRONIC/105817/129494/F621729642/406.pdf
https://cutt.ly/LcVzb2X
https://lex.uz/docs/486514
https://lex.uz/docs/1112876
https://lex.uz/docs/1323064
https://lex.uz/docs/1586079?ONDATE=27.01.2010
https://lex.uz/docs/1967129
https://lex.uz/docs/2347402
https://lex.uz/ru/docs/2843554
https://lex.uz/docs/3121800
https://online.zakon.kz/document/?doc_id=31102748
https://www.gesetze-im-internet.de/englisch_bgb/
https://www.legislation.gov.uk/ukpga/1978/28/enacted?view=plain

Journal of the National Academy of Legal Sciences of Ukraine, Vol. 28, No. 4, 2021

[50]

[51]

[52]
[53]
[54]
[55]
[56]
[57]
[58]
[59]
[60]
[61]
[62]
[63]

[64]
[65]

[66]
[67]
[68]

[69]

Hsiao, S.C. (2021). Study on the correlations among environmental protective factor of resilience, social
exclusion, and hope of disadvantaged youths. Revista de Cercetare si Interventie Sociala, 74, 7-18.

Zhadan, V.N., Kamalova, G.T., Sadykanova, Z.E., & Karipova, A.Y. (2019). On the problems and directions
for the prevention of Juvenile delinquency. Journal of Advanced Research in Law and Economics, 10(1),
401-411.

Esanova, Z.N. (2010). Adoption: material and procedural aspects. Tashkent: Tashkent State University
of Law.

Civil Code of the Republic of Uzbekistan. (1995, March). Retrieved from https://lex.uz/docs/111181.
Pchelintseva, L.M. (1999). Family law. Moscow: Publishing group NORMA-INFRA.

Resolution of the Plenum of the Supreme Court of the Republic of Uzbekistan No. 21 “On the Practice of
the Application of Legislation in Adoption Cases by the Courts”. (2013, December). Retrieved from
https://lex.uz/docs/2307236.

Korakhodzhaeva, D.M., Kochergina, T.M., & Shorakhmetova, U.Sh. (2010). Family law. Tashkent:
Tashkent State University of Law.

Budhiartie, A., Satoto, S., & Suprapto, A. (2021). The physician’s rights in parental refusal as surrogate
consent to pediatric patient. Medicine and Law, 40(1), 63-86.

Alieva, Z.Z. (2007). Procedural features of consideration of cases of adoption of children by Russian citizens
(based on the law enforcement practice of the Republic of Dagestan). Makhachkala: Dagestan State
University.

Muratova, S.A. (2001). Family law. Moscow. Yurisprudentsiya.

Shoraxmetov, Sh.Sh. (2001). Civil procedural law of the Republic of Uzbekistan. Tashkent: Adolat.
Xabibullaev, D.Yu., & Mamasiddikov, M.M. (2006). Civil procedural law of the Republic of Uzbekistan.
(Schematics and tables). Tashkent: Tashkent State University of Law.

Esanova, Z.N., & Sobirova, S.I. (2007). External proceedings in civil cases. Risola. Tashkent: Publishing
House of LLC.

Maripova, S.A. (2019). Workshop on the civil process. Training and metodology complex. Tashkent:
Publishing house of TsPKYu.

Egamberdiev, E. (2000). Claim and its elements. Tashkent: Justice.

Tereshchenko, E.E. (2003). Adoption as one of the forms of realizing the child's right to live and be raised
in a family. Moscow: Kutafin Moscow State Law University.

Kustova, V.V. (2002). Actual problems of establishing adoption in Russian law. Journal of Russian Law, 7.
Retrieved from http://base.garant.ru/4049896/.

Buyanova, E.V. (2009). Procedural features of consideration of cases of adoption (adoption) of children.
Moscow: Kutafin Moscow State Law University.

Vershinina, G.1. (2007). Procedural features of legal proceedings in cases of adoption. Saratov: Saratov State
Academy of Law.

Code of the Republic of Kazakhstan No. 377-V “Civil Procedure Code of the Republic of Kazakhstan”.
(2015, October). Retrieved from https://online.zakon.kz/document/?doc_id=34329053.

Feruza Ibratova

PhD in Law, Acting Associate Professor

Department of Civil Procedural and Economic Procedural Law
Tashkent State University of Law

100047, 5 Sayilgoh Str., Tashkent, Republic of Uzbekistan

Zamira Esanova

Doctor of Law, Professor

Department of Civil Procedural and Economic Procedural Law
Tashkent State University of Law

100047, 5 Sayilgoh Str., Tashkent, Republic of Uzbekistan

248


https://lex.uz/docs/111181
http://base.garant.ru/4049896/
https://online.zakon.kz/document/?doc_id=34329053

Journal of the National Academy of Legal Sciences of Ukraine, Vol. 28, No. 4, 2021

Umida Shorakhmetova

PhD in Law, Assistant Professor

Department of Civil Law

Tashkent State University of Law

100047, 5 Sayilgoh Str., Tashkent, Republic of Uzbekistan

Suggested Citation: Ibratova, F., Esanova, Z., & Shorakhmetova, U. (2021). Essence and social significance of the
institute for adoption of a child in the Republic of Uzbekistan. Journal of the National Academy of Legal Sciences
of Ukraine, 28(4), 239-249.

Submitted: 06.09.2021

Revised: 21.11.2021
Accepted: 17.12.2021

249



