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IIpo ocHOBHI MiACyMKH IiIJILHOCTI
Axajemil npaBoBux Hayk Ykpainu y 2006 poui
Ta il 3aBJaHHSA HA NEePCIEeKTHBY

16 6epesnst 2007 p. Ha 3arabHUX 300pax AKaJeMii MPaBOBUX HAyK YKpa-
THM 3 JOMOBIIII0 BUCTYNHUB npe3uieHT Akajemii, akagemik HAH Ykpaiuu
Ta Akazemii npaBoBux Hayk Ykpainu B. 1. Tamiii*.

Munynuit pixk — 1e pik gecstupiauas Koncrutynii Ykpainu, 10 po3poo-
JICHHS Ta MPUAHATTS K0T AKajeMis IpaBOBUX HayK YKpaiHu mana Oe3noce-
PE/IHE BiHOILICHHSI.

TucsiuoniTHA icTOpPid AePKABOTBOPEHHS HALLIOTO HApOLy 3HAMILIA BUPa3
Y JOKYMEHTI, SIKHi BU3HAYAE 3aca/ I Ta HAIPSIMKH PO3BUTKY YKpaiHCHKOT Jiep-
’KaBH, 11 BXOJDKCHHS B €BPOIEHCHKUHN TOJIITUKO-TTPaBoBUH mpocTip. KoHcTH-
TYIIisl CTaja akTOM YCTaHOBYOI Biaju Hapoy. Ha ii ocHOBI po3mnouaBcs moc-
TyNaJIbHUI PO3BUTOK MOJITUYHOI, EKOHOMIYHOT i 17IE0JIOTIYHOI OaratoMaHiT-
HOCTI, CKJIQIa€ThCS MpaBoBa 6a3a He TINBKU IS OpTaHi3alii Ta MisIbHOCTI
JIep’KaBHUX OPraHiB, a i Jyst popMyBaHHS IHCTUTYLIH TPOMaISTHCBKOTO CyC-
MiIBCTBA, 320€3MEYCHHS Ta 3aXUCTY MPaB 1 CBOOO/ JIFOIMHY 1 TPOMaJIsIHUHA.

BTiM, ChOTONIHI )KHTTS TOCTPO MOTPEOyE HOBUX MiIXO/IB, OAAIBINOT
JIEMOKPATH3AIlii MOJITHYHOT CHCTEMH, 3MIIIHCHHS HAPOIOBIAIS, (PEKTHBHOT
OararonaptiiiHoi cuctemu. OfHa 3 IJIOIIKH, Y SKiH JIe)KaTh HAHOIIbII Ove-
BH/THI IPOOIEMH, — 1€ CTOCYHKH MIX T'UJIKAMH JISP)KaBHOT BIIAJH, CTYIiHb
Y3rO/KEHOCTI Ta KOOP/MHAILIIT X 3yCHIIb, KOHCTUTYIIHHOI BiAITOBIAAILHOCTI
3a MOJIITHYHI 1 cOLllaJIbHO-€KOHOMIYHI HaC/iIKK pillleHb Ta Aiil. BHeceni
8 rpyans 2004 p. 3minu 10 KoncTrTynii Ykpainu He 3MOIIH pO3B’sA3aTH YCiX
Ha3pUIMX MpoOJieM, Ha Yaci — MUTAHHS BJIOCKOHAJICHHSI KOHCTHTYI[IHHOT
pedopmu, B 31iHCHEHHI K0T IOpUIMYHA HAayKa IMOKIMKaHA BIIINPaTH BaXKIIH-
BY 1 BUpIlIAJIbHY POJIb.

KoHcTuTymiitHi TpaHchOpMAaIil MarOTh CTaTH BATOMUM MIATPYHTSM JUIS
MIPOJIOBKEHHS 1HIIINX JEPKABOTBOPUYHX MPOLIECIB — CY/IOBOI Ta aMiHICTpa-
THUBHOI pedopMH, JOKOPIHHOT pehopMHU MiCIIEBOTO CaMOBPsITyBaHHS. AJpKe
pedopMyBaHHS MICIIEBOTO CaAMOBPSIYBaHHS CIPSIMOBAaHE Ha CTBOPCHHS
MIPaBOBUX MEXaHI3MiB €()EKTHBHOT CUCTEMH YIIPABIiHHS Ta 3a0€3eYCHHS
IHTEpeCiB rpoMaji Ha MiclsiX. AKTyalIbHUMU 3QJIMIIAIOTHCS 3aBJIaHHS Hay-
KOBOT'O CYIIPOBOJDKEHHS IIPOBEICHHS Ta 3aBEPLICHHS aJMiHICTPAaTUBHOI 1
cynoBoi pedopm. BaxiuBi nuTaHHS BIIOCKOHAJICHHS CYJ0BOT CHCTEMHU

*
Buctyn nopaerbcs CKOpo4€HO.
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VYkpaiHu HeloAaBHO Oyl 0OTOBOPEHI Ha HAyKOBO-IIPAKTUYHINA KOH(EpeH-
1ii, mpoBe/eHiil AKajeMi€ero NpaBoBUX HayK YKpainu pasom 3 HarioHaiabHOO
IOPUIMYHOIO aKkajeMielo Ykpainu imeni SIpocnaBa Myzaporo 3a miaATpUMKH
IIpoekty Arenrcrsa MixkHapoaHoro po3BUTKy CIIA «Ykpaina: BEepXOBEHCTBO
npaBay.

AxazieMis IpaBOBHUX HayK YKpaiHM y MHUHYJIOMY POLU aKTUBHO IIpaLfoBajia
HaJl BUKOHAHHSIM CBOIX CTaTyTHHX 3aBaHb. HaykoBi ycraHoBU AkasieMii po3po0-
s 19 GyHnaMeHTanbHUX TeM 3 HalBask/IMBIIIUX IPOOJIEM Jep KaBHO-IIPaBO-
BOTO PO3BHUTKY YKpaiHH. 3aBepIICHO JOCIIHKEHHS 32 TPhoMa TeMaMu: Bl — B
[HCTUTYTI BUBYEHHS IPOOIIEM 3JIOYMHHOCTI, OJTHA — B [HCTHTYTI IHTEIICKTyalTh-
HOT BIIACHOCTI. SIK TeHACHIIII0 OCTaHHIX POKIB MOKHA BIIMITUTH 301LIbIICHHS
KIUTBKOCTI HAyKOBHX TEM, KOTP1 TOCII/KYIOThCS 32 OIOIKETHOIO MTPOrPaMoro
«Po3pobka HalBaXKIIMBIMINX HOBITHIX TEXHOJIOTIH y cepi yIOCKOHATICHHS 3aK0-
HOZaBcTBa». Beil pesynbraru 1ociikeHb CHCTEMaTH30BaHo y 3BiTi Akajemii,
sIKUi miroroseHo Juisi Kadinery MinictpiB Ykpainu, BepxoBroi Panu Ykpainu,
Cexperapiary [Ipe3unenTa Yipainu, iHIIMX OpraHiB JIp>KaBHOI BJIa/IM Ta OpraHiB
MicreBoro caMoBpsityBanHs. CKaxy JIMILE 3araJIbHU BUCHOBOK — BCl 1HCTH-
Tyt AKanemii BukoHanm 3aBianss Ha 2006 p. B TOBHOMY 00Csi31 Ta HaBITh Iie-
PEBUKOHANIN iX 3a OaraTrbMa OKa3HUKAMH.

VY 2006 p. iHCTUTYTH AKajeMii MPOBOAMIM HAYKOBI JOCII/KEHHS 32
rOCIONAaPChKUMH JIOTOBOPAMHU Ha 3aMOBJICHHSI MiHICTEPCTB, BIJOMCTB Ta
IHIIMX 3al[iKaBIeHUX opraHizamii. L[5 QisIbHICTD 1O3BOIMIIA OICPIKATH J10-
JIATKOBI KOIITH JUIS PO3BHTKY AKajemii. 3araimoM AkameMis ofepkaia Jio-
JaTtkoBe (piHaHCYBaHHS Ha cyMmy moHan 1 muH 150 THC. TpH., IO A€ HaM
JIOIaTKOB1 MOYKJIMBOCTI SIK JJISl PO3BUTKY 1CHYIOUMX HAYKOBHX YCTaHOB, TaK
1 JUIs1 CTBOPEHHSI HOBUX HAYKOBHX ITiJ[PO3/ILTIB, 30KpeMa B XapKOBi.

[HCTUTYT iHTENEKTYaIBbHOT BIacHOCTI ofeprkaB nonas 700 tuc. rpH., Lentp
npaBoBoi iHpopmaTrkn — Maibke 300 TUC. TPH., IHCTUTYTH JEP’KaBHOTO Oy/TiB-
HULITBA Ta MICLIEBOI'O CAMOBPSIYBaHHS, BUBUCHHS MTPOOJIEM 3JI0YMHHOCTI 1
MIPUBATHOTO TIpaBa Ta MiANPUEMHHIITBA — KOKeH Oubine 50 Tuc. rpH. Xody
3HOBY MIIKPECIIUTHU: 32 TUX YMOB, 1110 CKJIaAIOThCS 3 KOXKHUM POKOM 3 (piHaHCY-
BaHHSM HAayKOBHX JIOCITIJDKCHb, IIeH HAIPSIMOK POOOTH CTa€E JIIsl HAC BCE OLITBII
3HAYYIIAM Ta IPIOPUTETHUM. J[MPEKTOPH HAIIMX IHCTUTYTIB IOBUHHI TOCTIHHO
3aiiMaTHCs MOTYKOM I'OCIIPO3PaxyHKOBOI TEMATHUKH i OPraHi3alli€o BUKOHAHHS
TaKUX JIOCIT/PKEHb, BUBYATH MOYKJIUBOCTI OJIEPYKAHHS TPAHTIB, JIyMaTH, SIK TOJIII-
HIUTH IO pOOOTY 1 5K ePEeKTHUBHIILIE BUKOPHCTOBYBATH 11l (piHaHCH. BigmoigHo
JI0 YMHHOTO 3aKOHOJIABCTBA BC1 (DIHAHCH, KOTPI MU OAEPIKY€EMO SIK TI0 JIiHii ep-
JKaBHOTO OIO/DKETY, TaK 1 32 paXyHOK TOCIJIOTOBIPHOT poOOTH — I1e OIOIDKETHI
xorti. HeoOXitHO peTebHO CTEXKUTH 38 TUM, a0U 11l KOIITH BUKOPHCTOBYBAJIU-
Csl B MEXaxX YMHHOTO 3aKOHOJIABCTBA.
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Ha oxpemy yBary 3aciyroBy€ MUTaHHS OO0 HEOOXIAHOCTI MOCTIHHO
31CTaBIATH HANPSMU Ta TEMATHKY HAayKOBHX JOCIIKEHb 3 aKTyalbHUMHU
norpedaMu J1epKaBHO-IIPABOBOTO PO3BUTKY YKpaiHu.

VY cy4yacHOMy CyCITUILCTBI 3HAHHS CTAFOTh HAWOLIBIIOKO [IHHICTIO, BHACII-
JIOK 4OT0 HOTO BCE YacTille HA3UBAIOTh IHPOpMaIiiHUM cycriibcTBOM. Hayka
3a TaKUX YMOB II€PETBOPIOETHCS HA IOJIOBHE JUKEPEIO HOBUX 3HAHb, @ TOMY
HAaIIKMM IIEpIIOYEPrOBUM 3aBIAHHIM € CTBOPEHHS KOHKYPEHTO31aTHUX OCBITH
1 Hayku. [Ipukpo, ane cboroaHi crocrepiraeTbesi TEHASHLS 10 NONIMOICHHS
PO3PHBY MIXK TEXHOJIOTIYHIM TTOTEHIIATIOM €KOHOMIKH YKpaiHH Ta MPOBITHUX
JIeprKaB CBITY: YacTKa YKpaiHH y CBITOBIM TOPTiBII TEXHOJOTISIMH U pO3po0-
Kamu 3aiimae Bcboro 0,1%; cTpykTypa BUPOOHMITBA i piBEHb IPOMHCIOBOI
TEXHOJIOT1i BiIMOBiat0Th 60—70-M poKaM MUHYJIOTO CTOJITTS; Iep>KaBHI BUT-
patu Ha HayKOBO-JOCIiJHUIIBKI Ta JIOCIITHO-KOHCTPYKTOPCHKI poOOTH B
10 pasiB MeH1, HiX B €Bporti (TOPiBHAHO 3 KIJIBKICTIO HACEJICHHS ).

[IpoTe B yMOBax nepexojy A0 iHHOBAIIIHOT MOJIesi eKOHOMIYHOTO PO3-
BUTKY caMe JiepKaBa CTa€ TOJIOBHOIO JI€BOIO 0CO0010, SiKa MOKIMKaHA BHU3-
HayaTH CTPATETiio iHHOBALIMHOTO PO3BUTKY, CTUMYJIIOBATH CTAHOBJICHHS
MexaHi3MiB (QpyHKIIIOHYBaHHsI IHHOBaIliifHOTO cepeoBuina. Came ToMy I0pH-
JUYHA HayKa IMOBHHHA JIOCII/KYBAaTH Ta BU3HAYATH HAHOLIBII eeKTUBHI
IIPaBOB1 3acO0M peryntoBaHHs Beiel cepu IHHOBALIHUX BIZHOCHUH y JA€p-
kaBi. 7 onpaIroBaHHs [UX BAXKJIMBUX MMUTaHb AKaJeMisi IPABOBUX HAyK
VYkpainu crijbHO 3 HallioHAIBHOK FOPUIUYHO0 akaieMicro YKpaiHu iMeHi
Spocnasa Mypaporo Ta [TiBHiuHO-CXigHUM HaykoBuM TieHTpoM HAH i MOH
VYxpainu iHiniroBanm nposeaeHHs 27-28 xoptHs 2006 p. B Xapkoi Beeyk-
paiHCchKOi HayKOBO-MPaKTHYHOT KOH(pepeHii «|HHOBaiitHUI PO3BUTOK
VYkpaiHu: HayKkoBe, EKOHOMIUHE Ta MPABOBE 3a0€3MCUECHH».

3a pesynbraramu poootH KoHpepeHilii po3podneno Pekomenariii Ta [Taker
TIEPIIOYEPrOBUX 3aKOHOIABYMX TIPOTIO3UILIN Y chepi IHHOBALIIHOT TiSUTHHOCTI,
siki HagicnaHi 10 BepxoBHoi Panu Ykpainu, Kadinery MinictpiB Ykpainu,
Cexperapiary IlpesunenTa Yrpainu. Ozaniero 3 iHiniaruB Axajemii y mii cgepi
€ TIPOTIO3MIIiS PO CTBOPEHHS B HAIIIII CTPYKTYPi HOBOTO HAYKOBOTO ITiAPO3/Ti-
ny — [HCTHTYTY JepikaBHO-TIPaBOBUX MPOOJIEM iHHOBAIIHHOTO PO3BUTKY
VYkpainu, QYHKIIOHYBaHHS SIKOTO € BKpail HEOOX1THUM JIJTS JIOCIIJUKSHHS ITH-
TaHb 320€3MEYCHHs] CUCTEMHOTO i KOMITIEKCHOTO TTiIXOy JI0 TIPABOBOTO pe-
T'YJFOBaHHS 1HBECTUIIHHO-IHHOBALIIIHUX MPOIIECiB B YKpaiHi.

Pesynbratu Hamoi pobotu BrisieHo y [Iporpami HayKOBO-TEXHIYHOTO Ta
1HHOBALIIHHOTO PO3BUTKY perioHy Ha nepion 10 2015 p., Ha 0cHOBI yoro OyB
po3pobinennii [TinmoTHUI MpoekT po30yNoBH PeTriOHAIBHOI IHHOBAI[IWHOT
cucteMu B XapKiBChbKill 007acTi, SIKMI OJIep’KaB CXBalbHY OIIHKY 3 OOKY
Vpsany Ykpainu.
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BaxxBUMH U151 TIOZANTBIIOTO PO3BUTKY AKaeMil € MUTaHHs BIIOCKOHAJICH-
Hsl JIEPYKaBHOTO YIIPABJIiHHS HAyKOBOO c(eporo.

AxazneMmisi miATprEMaa CIyIIHI Tporno3umii MiHicTepcTBa €KOHOMIKH YKpai-
HU Ta HanionanpHOT akajiemii HayK YKpaiHH 1110JI0 HarajJbHOT HEOOXiTHOCTI
PO3poOIeHHs Ta 3aTBEPAXKEHHS CTPATETii COLIAIbHO-eKOHOMIYHOIO PO3BUTKY
Ykpainu. AKTyaJIbHUMH € i po3po0JIeHHs Ta 3alpoBaUKEHHS CUCTEMHU TIPIiOpH-
TETIB HayKOBHUX JIOCIII/KEHb, SIKa MA€ PO3IOYMHATUCS 3 IPOTHO3HO-aHAJIITHYHHX
JIOCIT/PKEHb, pO3pOOIICHHS Ha iX OCHOBI POTTO3MIIIH II0/I0 HAMAKTYaTbHIIINX [Tt
Vkpainu HarpsIMIB TisUTEHOCTI B 1il cepi, iX 3aTtBepmkeHns BepxosHoto Payoro
Ykpainu Ta opraHizailisi BAKOHaHHs Ha piBHI KaGinety MinictpiB Ykpainu. Bon-
HOYAC 3 JISSIKUMH TPOTIO3UIIISIMH, SIKi TIOKJIa/IeHI B OCHOBY KOHIIETIIIiT pehopmy-
BAaHHS YIPaBITiHHS HAyKOBOIO JIISUTLHICTIO, MH HE MOYKEMO TIOTOIMTHUCS, 30KpeMa
10710 OOMEXEHHSI IPABOBOTO CTATyCy Tally3eBHX JCPKaBHHUX aKaJleMill HayK Ta
iX iHTerparii o cyTi y cucTeMy BiZIoMUOl HayKH.

3 oAy Ha Lie 3a3Hauy, [0 HAPsIMU BAOCKOHAJICHHS CUCTEMH JepKaB-
HOTO yTpaBlliHHS y c(epi HAyKOBOI, HAYKOBO-TEXHIUYHOT Ta IHHOBAI[IHHOT
JUSUTBHOCTI TOTPEOYIOTh JIOONPAIFOBAHHS 13 32 Ty4YEHHSIM SIK OpTaHiB JIepKaB-
HOI BJIQIY, TaK 1 IMPOKOTo Kojia HaykoBUX ycTaHoB HAH Vkpainu Ta ramy-
3€BUX JIep)KaBHUX aKaJeMiil.

3 11bOr0 POKY 3MIHUJIACS CHCTEMa JICPKABHOTO 3aMOBJICHHS Ha MPOBe-
JeHHsT QyHIaMEeHTalbHUX HAyKOBHX JIOCIIKEHb 38 KOLITH JACPKABHOTO
oromxkety. Bignosigno no 3akony Ykpainu «[lpo [epxkaBHuii OromKeT
VYkpainu Ha 2007 pik» piHaHCYBaHHS BUIATKIB Ha (DyHIaMEHTAIBHI JI0CTi/I-
JKSHHSI 3/11HCHIOETHCS JIMIIIE 38 HASIBHOCTI BUCHOBKY PO JIOLIBHICTH KOXKHOT
Temu, HafgaHoro ExcnieprHoto pajoro npu HAH VYkpainn.

Jnst opraHizanii i npoBeeHHS eKCepTU3H (QyHIaMEHTaIbHUX HAYKOBO-
JOCIITHAIBKUX POOIT 3a ramy3smu (Hampsimamu) Hayk Excniepraa pama HAH
VKpalHu CTBOpHMIIA CEKIii, 30KpeMa TeMaTHKa 3 IOPHIMYHUX HayK peLeH3yBa-
Jacsi CeKIEr0 ICTOPUYHHX, PLII0COPCHKIX, COLIONOTIYHUX, KYJIBTYPOJIOTiY-
HUX Ta HOJITHKO-TIPABOBHUX HayK. X04y 3BEpHYTH yBary Ha Te, LII0 32 pe3yiib-
taramu podotu Excriepraoi pagn HAH Ykpainu 812 tem, ab6o 23% ycix Tem,
AK1 OyJIM IIOlaH1 Ha eKCIIePTU3Y Iajly3eBUMH aKaJeMisMU, MiHICTepCTBAaMU
Ta BiJIOMCTBaMH, BU3HAHI MPUKIIAJTHUMH, 110 MA€ HACIIIIKOM TPHITHHEHHSI X
(inaHcyBaHHs; YacTUHA poOIT — 65 Tem, abo 2 % Bix mojgaHuX, — HEIO-
iTbHUMU Jij1s1 BUKOHaHHS. 11lo cTocyeThes Hamoi Akaaemii, TO BIAMOBIIHO
JI0 BUMOT 3aKkoHy My Hajicnanu 10 HAH Bci HeoOXiHi JOKyMEHTH Ta Ofiep-
JKaJTi MO3UTHUBHI BUCHOBKH 3a BCIMa 3asBIICHIMHU TEMaMH, I10 BUPILIYE MTH-
TaHHA iX (iHaHcyBaHHA Ha 2007 p.

OTxe, 3HAYHO ITiABUIIYETHCS BI/IMOBIAILHICTh HAYKOBUX YCTaHOB AKa-
JieMii 32 OOTPYHTYBaHHSI aKTyaIbHOCTI 1 JIOLUTLHOCTI BUKOHAHHSI JOCITIPKEHb
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32 KOYKHOIO (DyHJJAMEHTAIILHOKO TEMOIO, MIPaBHIIbHE 0(POPMIICHHS Ta CBOE€YAC-
HE MOJIaHHS BIIMOBITHUX JTOKyMEHTIB. OJTHMM 3 OCHOBHHUX HEJIONIKIB poOOTH
THCTUTYTIB AKaJeMil y I[bOMY HaIlPSIMKY € TIOPYIIEHHSI CTPOKIB MOJIAHHS Ma-
TepiajiB, X HaJaHHS 3 MMOPYIICHHSIMH BUMOT 200 Y HEMIOBHOMY BUIJISII, IO
CTaBUTH IiJ] 3arpo3y (piHAaHCYBaHHSI BIAIMOBIIHUX (yHIaAMEHTAILHUX TEM.

[Ipore cama MocTaHOBKA LIbOTO MUTaHHS BUKJIMKAE cTypOoBaHicTh. Ha-
BpsIZL UM JOPEUYHOIO € MPAKTUKA, KOJIU Yepe3 THMYACOBUI 3aKOH IPO JepiK-
OIOKET, SIKUI1 Ji€ JIUIIE OUH PiK, 3MIHIOETbCS yCTaJIEHE [IPABOBE PEryIIIo-
BaHHs Y TUX 4M 1HIIUX cepax, sKi 6e3M0CepeaHbO HE CTOCYIOThCS JePK-
Oro/pKeTy. BuHNKae mMTaHHS: 1m0 Oy/ie Y HACTYITHOMY POITi, KOJIH MPUITHHUTE
YHHHICTH 3aKOH 1po JepxOromkeT Ha 2007 pik? [ToaiOHa mpakTuka mipruBae
CHCTEMHICTh Ta Nepen0adyBaHICTh IPABOBOTO peryitoBaHHA. Jlo pedi, 4iH-
Huit 3akoH Yipainu «IIpo HaykoBy 1 HAYKOBO-TEXHIUHY AisUTBHICTBY MEpe-
Oavae ¢ynkuionyBanus npu HAH VYkpainu iHmoro oprany — MixBigomMyoi
paau 3 KOOpAMHALIT (yHIaAMEHTAJIbHHUX JOCIIPKeHb B YKpaiHi, MOJIOKCSHHS Ta
cKkJan sikoi 3arBepmkeno Kadinerom MinictpiB Ykpaiau y 2001 p.

OpHi€ro 3 aKTyalbHUX Ha ChOTOJHI € TIpo0IIeMa KOOpIMHAILlll HayKOBHX
Ta, 30KpeMa, JMCepTaiiHUX JOCIIKEHb Y Tally3i JIepXKaBH 1 mpasa, iKi
BHUKOHYIOTECS B YKpaiHi. Bike Aekisibka poKiB CIIOCTEPIraeThest TEHACHIIIS 110
3HAYHOTO 301JIbIIEHHSI KIJTBKOCTI 3aTBEP/KCHUX AUcepTaliiaux tem. Tak, 3a
10 poxkiB (1995 — 2005) obcsr Tem, 3aTBepIKEHNX BUCHIMH PaJlaMH YCTAaHOB
puArnIHOTO Tipodito, 30uTkImmMBCs Bix 267 (y 1995 p.) mo 1192 (y 2006 p.),
TOOTO Maiixe B 4oTUpHU pazu. Haxab, AKicTh BUKOHAHHS JTOCIIDKCHD 3MEH-
LIYETHCS MPONOPLIAHO IX KITBKOCTI.

Pesynbratu podoTn Akagemii mpaBoBUX HayK YKpaiHU y IbOMY Harmpsi-
Mi JISIIM B OCHOBY BHJAHHS €IMHOTO B YKpaiHi «llepeniky Tem aucepra-
HIMHUX JTOCII/KEHB 3 IPOOJIEM JIepKaBH 1 IIpaBay, YepProBUil HOMEp SIKOro
11o0a4mB CBIT cboro/Hi. [lM BUIaHHAM AKajeMisi CTAaBUTh 32 METY ITOIIIH-
penHs iHdopMaii cepex HayKoBOi IpOMaCbKOCTI L1010 OCHOBHUX Hampsi-
MiB AUCEpTAI[iiHUX JI0CIIKeHb, SIKi BUKOHYIOThCS B YKpaiHi, 110 Jae
3MOT'Yy BUEHUM pajiaM BUILUX IOPUAMYHUX 3aKJIAJiB OCBITH, IOPUINYHUX
(hakyIbTETIB Ta HAyKOBO-JOCIIAHUX YCTAHOB IOPUAMYHOIO Npodisto, Hay-
KOBHMM KepiBHHKaM, aclipaHTaM Ta 3100yBadaM IUIaHYBaTH HayKOBO-IO0-
CJIITHUIIBKY POOOTY, TPOBOJUTH JUCEPTAIIHHI JOCTIDKEHHS 3 HAWOLIBII
aKTyaJbHUX MPOOJIeM JiepkaBH 1 nipaBa. 1leit BayKIIMBHIA HAMPSIMOK MISUTBHOCTI
MOTPIOHO Pililyye BIOCKOHAIIFOBATH Ta PO3IIMPIOBATH. AKaJIeMisi IOBUHHA OYOJH-
TH POOOTY 3 KOOPAMHALIT IOCIIDKEHB Y TaTy31 ISpyKaBH 1 IpaBa, 0 IPOBOMATHCS
yciMa yCTaHOBaMU HE3aJISKHO Bl (DOPMHE BIACHOCTI Ta i IIOPSAKYBAHHSL.

VY 2006 p. 3po6iaeHo 3HaYHMI KPOK HA HIISXY A0 IHTErpamii IopuIndHOl
ocBiTH 1 Hayku. L{fo BUMoOTYy, 10 pedi, chopMynpoBaHO B pimmeHHs X [Ipe3uaeH-
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Ta 1 MiHicTepcTBa OCBITH 1 HAyKH HaIoi JepkaBu. Posmouas npamroBaru
CTBOpEHMH 3a iHiniaTiBoro HanioHansHOT IopHMYHOT akaieMii YKpainu iMeHi
SlpociaBa Myzaporo Ta Akagemii mpaBoBUX HayK YKpaiHu OCBITHbO-HAYKOBHH
LEHTp 3 poliieM npaBo3HaBcTBa. OHUAM 3 HOrO NEePLIMX 1 ZOCTATHBO MOTYXK-
HUX 3aXOJIiB CTAJIO MPOBe/ieHHs] BeeykpaTHChKOT HAyKOBO-TIPAKTHYHOT KOH(e-
peHuii «[HHOBauiiHUK pO3BUTOK YKpaiHU: HAyKOBE, EKOHOMIYHE Ta IPaBOBE
3abesrnedeHHs». Ha uaci — poskputts Benukoro notenuiany [leHtpy, a came:
KOOpAMHAIIS i OpraHizallis CIIJIFHUX TOCIIIKEHb, TPOBEICHHS CIUIBHUX Ha-
YKOBHUX 3aXO[IiB, BUJIAaHHS CIUIbHOI HAyKOBO{ JTiTepaTypH TOLIO.

OpHUM 13 CTaTyTHUX HANpsMIB poO0TH AKaneMii € ydacTb y po3poOieH-
Hi MPOEKTIB HOPMATHBHO-TIPAaBOBHX akTiB. CyuacHa MpaBOTBOpYA MPAKTHKA
TOCTPO BiTYyBa€ HECTady HAyKOBO OOIPYHTOBaHHX 1 C(OPMYITbOBAHUX BiJl-
MOBI/THO IO MTPABKJI 3aKOHOJIABYOT TEXHIKH MPOESKTIB 3aKOHIB Ta 1HIIUX Mpa-
BOBHUX aKTiB. bararo nmpo6iem, 3 SKHMU MU CTHKaEMOCSI y TIPaBO3aCTOCOBHIN
MPAKTHIII, TOYHMHAOTHCS 3 YXBAJICHHS HESKICHUX, HEIOCKOHAINX 3 3MICTOM
1 OPMOIO HOPMATHBHO-TIPABOBUX aKTiB.

Ha Bukonanus nopyueHb BepxoBHoi Panu Ykpainu, ii komireri, Ka0i-
HeTy MiHicTpiB Ykpainu, MiHicTepcTs i BimomcTB, Cexperapiary [Ipesunen-
Ta YKpaiHU HiArOTOBJIEHO HU3KY 3aKOHOIPOEKTIB Ta €KCIIEPTHUX BUCHOBKIB,
MPOMO3ULIN 10 YNHHOTO 3aKOHOJIaBCTBA; HAYKOBUX BUCHOBKIB 3a 3allUTaMu
Koncrurymniitnoro Cyny Ykpainu, ['enepansnoi npokyparypu Ykpainu; mpo-
MO3MIIIH Ta 3ayBakeHb Ha MPOeKTH noctaHoB [Inenymy BepxoHoro Cyny
YKpaiHu, TPOEKTiB MPaBOBUX AKTIB iHIINX OPTaHiB Jep:KaBHOI BIaIH i Op-
raHiB MIiCIIEBOTO CaMOBPsIyBaHHs. BOHUM cTOCyBajHcs peryaroBaHHS Mpak-
TUYHO YCIX aCIeKTIiB COMiaIbHO-€KOHOMIYHOTO, TTOJIITHYHOTO Ta AYXOBHO-
KYJIBTYpPHOTO JKUTTS yKPATHCHKOTO CYCIUILCTBA. 3arajioM HayKoBI Akagemii
mpamoBaiy y 43 pobounx rpymnax i3 po3poOJeHHs IPOEKTiB 3aKOHIB Ta 1H-
MIMX 3arajibHOJEPKABHUX HOPMAaTUBHO-TIPABOBHUX aKTiB.

OkpeMo MOXHa BiJ]3HAYUTU POOOTY HAIIUX HAYKOBIIIB HaJl 3aKOHOM
VYkpainu «IIpo Kabiner MinicTpiB Ykpainuy», sikuii Brieplie B icTOpii HaIoi
Jiep’KaBy Ha 3aKOHOJaBYOMY PiBHI BPEryJIOBaB PAaBOBUN CTATyC BHUILOTO
opraHy BUKOHaBYOi Byl YKpaiHu. BaxxauBuM, Ha Mill MOTJIS, € TAKOXK
MPOJIOBKEHHS POOOTH Ha/ MPoekToM 3akoHy Ykpainu «[Ipo HopMaTuBHO-
[IpaBOBi aKTU YKpaiHW», AKy He IPUINUHAIOTH Hami ¢axisui. Hapsaa un
MOYKHA 3HAWUTH 1HINHMHA MPOEKT 3aKOHY, KU OM MaB TaKy CKJIaTHY iCTOPIiIO
pO3pobIIeHHS Ta yxBajeHHs. Bike Ounbire 12 pokiB BiH po3misiiacthes Bep-
x0BHOI Paynoro Ykpainu, HeomHopa3oBo npoxoauB yntanHs, y 2000 p. HaBiTh
OyB yxBaJleHHH B 1IiloMy, ajie BeTo [IpesnaenTa He 703BONMIIO oMy Habpa-
TH YMHHOCTI. HUHIIIHIH CKIag mapaaMeHTy TakoXK MOBEPHYBCS 0 PO3IIISLY
I[LOTO 3aKOHOMPOEKTY, TOMY HaM HEOOX1JIHO JJOKJIACTH yCiX 3yCHJIb, a0U BiH
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OyB yXBaJICHHH. 3 OTVIsi/Iy Ha CKIIAJHY SKOJIOTTYHY CUTYaIlit0 BKpail HeoOXi-
HUM € CTBOPEHHS CUCTEMH JIOCKOHAJIOTO IPAaBOBOTO PETYIIOBAHHA Y cepi
pupooKopucTyBanHs. HaykoBii Akanemii Opaiu ydacTh y HiJrOTOBII
npoekty «Exonoriunuii konexe Ykpainu», SKuil cucTeMaTu3yBaB 3aKOHOIaB-
CTBO y WiH cdepi.

BaxmuBoro mpo0ieMor0 OCTaHHIM YacOM CTa€ MOPYILEHHS CUCTEMHOCTI
IIPaBOBOI'O PETYIIOBAHHS CYCHIIbHUX BITHOCHH YHACIIIOK HEY3TOIKEHOTO
BHECCHHSI YMCJICHHHMX 3MiH 1 JOMOBHEHb /0 YHHHOTO 3aKOHO/MaBCTBa. 1le
0co0MBO HEOE3MEYHO Y pa3i BHECEHHS MOMIOHMX 3MiH 10 KoAH(IKOBaHMX
akTiB. [IpaBHIYA HayKa TIOBHHHA JOCIIAHUTH IIi IBUIIA i cHOpMyITIOBaTH
MIPOMO3UIIT 100 iX mojonaHHs. OO0B’SI3KOBOIO CKIIAIOBOIO HAYKOBUX J10-
CJIIJKeHb MA€ CTATH BUBYCHHS HE TUIbKUA TEOPETUYHHMX KOHCTPYKIIii, HOpM
paBa, MiJIr0TOBKA Bi/IMOBITHUX 3aKOHO/IABUMX aKTiB, a i MPAKTUKHU 1X 3aCTO-
cyBaHH. [IpOBiJHOIO PHCOIO HUHIITHBOTO CTaHYy HAyKH Ma€ CTaTu 3JaTHICTh
BHUPILITyBaTH NOTpeOU npakTuky. Binome npucii’s «Kpurepiit icTuHHOCTI —
MIPAaKTUKa» € TIOBHICTIO CIIPaBEJIUBUM U Ul IPAaBHUYO1 HAyKH.

B upoMy acriexTi 0coOJIMBO BaXJIUBUM € MOHITOPHUHT CyIOBOi IIPAKTH-
KU — SIK HalllOHAJIbHOI, TaK ¥ MDXKHAapoaHOi. Tak, mpakTuka €BponenchKoro
Cyny 3 IIpaB JIFOMHY CBITYHUTH TIPO HEBIATIOBIIHICTH OaraTboX HOPM BITUN3-
HSTHOTO MTPpaBa MDKHAPOIHUM JIOTOBOpPaM, 3rojly Ha 000B’SI3KOBICTb SIKHX 0YII0
HAJIaHO MapJIaMeHTOM. SIK BizioMo, YKpaiHa CcTa€e OTHHM 3 JIiJIepiB 3a KUTbKic-
TIO TIOIAHKX MPOTH HeT 1 3aI0BOJICHUX CKapr.

Pe3synbraTy HAyKOBHX JIOCIIPKEHD WieHIB AKaieMii Ta CriBpOOITHUKIB 11
THCTHTYTIB TIOCTIHHO ONPUITIOIHIOIOTHCS Y IPOBITHUX TEPIOJMIHUX FOPHINY-
HUX BUJIAHHSX, MOHOTpadisix Ta miapy4ynnkax. HasBy nuie 3aransHy nudpy:
3a 2006 p. Oyno onputtoaHeHo onu3bko 1000 oxuHHIL JPYKOBAHOT IPOAYKILIT,
MiJrOTOBJIEHOT SIK OHOOCOOOBO, TaK 1y CIIBABTOPCTBI, 3arajlbHUM 00CSITroM
nonasn 2300 x. a., 3 sikux: 53 MoHorpadii, 20 HayKOBO-TIPAKTHYHUX KOMEHTapIiB
3aKOHONABCTBA, 30 MIPYYHUKIB Ta KypCiB JIEKIIiid, 26 HaBYAILHUX Ta MPaK-
TUYHHX MOCIOHWKIB, OPOIIYpH, CIIOBHUKH, JIOBIIHUKH, 30]pHUKHA HOPMaTUBHUX
aKTiB 1 HAYKOBUX Tpallb, HAYKOBI 3armncKku, 6iorpadii Ta 6i0miorpadii BueHuX,
roHa 800 HAYKOBUX CTaTel Ta Te3 HAYKOBUX JIOTIOBIIEH TOIIIO.

Y GararorpaHHiii BUIaBHAYIH JISUTLHOCTI AKaeMil IOMITHE MICIIE Mociiae
BUIaBHHITBO «IIpaBoy, sike MOCTYNOBO HAPOIILYE OOCSTH BHITYCKY FOPUIIMYHOT JTi-
Teparypu. Cepelt KHUT, 1110 BUAIILTH JIPyKoM Y BuiaBHUIITBI B 2006 p., — 16 MOHO-
rpadii, 10 miapyYHUKIB Ta HABYATIFHUX MOCIOHHKIB, 11 HOpPMaTHBHO-TIPABOBHX
BUJIAHb 1 KOJICKCIB, 4 MEPIOIMYHKX Ta 3 JIOBIIKOBUX BUJIAHb.

3a pesynpraramu VI BeeykpaiHChKOro KOHKypCy Ha Kpallle IopuandHE
BHJIAHHS, 1110 TPoBOaUBCs CIIUTKOIO I0PHUCTIB YKpaiHu 3a yuacTio MiHicTep-
CTBa I0CTHIIIT Ta MiHICTEpCTBA OCBITH 1 HAayKH YKpainu, BuaaBHUITBO «IIpa-
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BO» OZIEpIKallo CHelianbHy Bii3HaKy B HomiHamii «Kpama nomnirpadivna
AKICTh BUAAHHA». Takok 3a pe3ysbTaTaMi IbOTO KOHKYPCY Y HOMiHAmii
«[TepioguuHi IOPUANYHI BUIAHHSD TIEPITY MIPEMII0 OJIepKaB XypHa «BicHuK
Akanemii mpaBOBHX HAyK YKpaiHM».

[IpreMHO Bi3HAYMTH, IO Tpalls YWiIEHIB AKajeMii BUCOKO OIIHIOETHCS
JIEPYKaBOIO ¥ FOPUAMYHOIO criibHOTOM. Tak, Ykazom I[Ipesunenrta Yipainu
JepxaBHy npemito YKpaiHu B raiy3i Hayku 1 TexHiku y 2006 p. Oymno mpu-
Cy[DKEHO 3a mifpyunuk «KpuminansHe npaBo Ykpainu: 3aranbHa Ta Ocob-
nuBa yacTuHm». Cepent 1oro aBTOpiB — WICHN Hamioi AKajaeMil: akaaeMiku
B. B. Crammc, M. 1. [1anos, 1O. B. bayuxin, B. 1. bopucos, B. I1. Tuxuii.

3a BH3HAYHI OCOOUCTI 3aCITyTH Niepes] YKPaiHCHKOIO JISPIKABOIO Y PO3BHT-
Ky IOpUIMYHOT HAyKH, ITiITOTOBKY BUCOKOKBai(hiKOBaHHUX MTPaBHUKIB, Oara-
TOpIYHY ILTIIHY NeNaroriuHy i TpOMajCchKy MisJIbHICTh B MUHYJIOMY POIIi
Vkazom [Ipesunenrta Ykpainu akanemiky B. B. Crammcy npucBo€HO 3BaHHS
T'epoit Ykpainu 3 BpyueHHSM opzeHa [lepkaBu.

— Opnaenom kusi3st SIpociaBa Mynporo [V cTynens HaropoukeHi aka-
nemiku B. B. Crammuc, 1O. C. lllemmnrydenko.

— Opaenom kus13st SIpocnaBa Mynporo V cTyrneHst HaropoKeHU ! YieH-
kopecnonaeHT B. T. Manspenko.

— Opnenom «3a 3acayru» | cTyneHs HaropoHKeHUH YIeH-KOPECITOHACHT
B. M. IllanoBai.

— Opnenom «3a 3aciayri» I cTyrneHs Haropo/PKeH1 WiCHH-KOPECIIOHICH-
™1 B. b. ABep’sinoB, O. /1. Kpynuan, B. B. Koctumpkuit, O. [[. CsiTonb-
KUH.

— Opnenom «3a 3aciryru» I1I cTynens HaropoLkeHNH YieH-KOPECTIOHIEHT
C. C. SAuenxo.

— Opnenom bormana Xmenbauibkoro Il cTynens HaropomkeHu aka-
nemik 1. T [TobGipueHko.

— 3BaHHs «3acIyXeHUH I0pUCT YKpaiHm» prucBoeHo akaaemMiky JI. K. Bo-
POHOBII;

— ITouecnoro I'pamororo Kabinery MinicTpiB YKpaiHu HaropokeHi
akagemik B. I1. Tuxwuii, unenu-xopecnonnentu B. T. Manspenko, M. 1. Ko-
3100pa.

— ITouecHoro I'pamotoro BepxoBHoi Pagu YkpaiHu HaropoakeHuil WieH-
xopecnonzieHT O. M. MuponeHxo.

— I'pamororo BepxoBHoi Paju Ykpainu Haropomkennit akanemik M. B. Koc-
TULIBKUH.

— Jlaypearamu Ipewmii imeni SIpocnaBa Mynporo y 2006 p. cranu: aka-
nemiku B. 1. Aunpetines, B. I. Tonuapenko, B. O. Konosasnosa, uieHu — Ko-
pecnonnentu B. T. Mansipenko, B. 1O. Illeniteko, M. B. llymnera.
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Benuka yBara y 3BITHUI NepioJ MPUIUIAIACH TUTaHHSIM KaJpOBOTO 3a-
Oe3nedeHHs. 3apa3 10 ckianay Akaaemii BXOAATh 42 MiHCHHUX 4ieHH (aKa-
JeMikn), 58 uneHiB-kopecnoneHTiB. Cepen HUX — 85 % JOKTOpiB HayK.

Amnapar [lpe3unii Akanemii Hamiuye 58 gonoBik (M. XapkiB — 40,
M. KuiB — 18), cepen Hux: 15 g0oKTOpIB FOpUANYHKX HayK, 10 KaHIMIATIB HAyK
(y Tomy umciti 8 KaHIUIATIB IOPUANYHUX HayK, | KaHIUIAT ICTOPUYHUX HayK,
| xaHAMIAT TEXHIYHUX HayK). BcTaHOBIIEHY YMCENbHICTh MPAIliBHUKIB 32 ITa-
ToM amapary [Ipe3unii AkageMil IpaKTHYHO YKOMITIEKTOBAHO.

3 METO0 OJAJIBILIOr0 3MILIHEHHS HAyKOBOI'O IIOTEHIIIaly B IiB1IOMYUX
AxajieMil iHCTUTYTax 3MIHCHIOEThCA LTecipsMoBaHa podoTa. [locsrim Ba-
TOMHUX pe3yJIbTaTiB Yy HAyKOBHX JOCIIDKCHHSIX MOJIO/I BYCHI YCTaHOB AKa-
JieMii, Ipo 110 CBiTYMTH pU3HaueHHs cTureH i Kabinery MinictpiB Ykpa-
{HU 5 HayKOBIISIM aKaaeMii.

[Ipote *®UTTS MIATBEPIIKYE, 1110 00CAT poOOTH B AKajieMil MOCTIHHO 3011b-
LIYEThCS, TOMY JI0 HACTYITHUX BUOOPIB KEPIBHOTO CKIay Akaznemii, siki BigOy-
IyThes Ha Tiodarky 2009 p., st poIly KepiBHUKIB CTPYKTYPHUX IiAPO3/ILTIB 1
HayKOBHX YCTAHOB, sIKi IIPALIOIOTh y HAC 3@ CyMiCHHLITBOM, BU3HAYUTHCS ILIOJI0
MOYKJIMBOCTI TIEPEXOJTy Ha MOCTiiiHy poOOTy B AKaJIEMIlO.

B 2007 p. nepen AkaneMi€ro MpaBoOBUX HAyK YKpaiHH CTOATH HOBI CKJIA/I-
Hi, ajie BOJAHOYAC I[IKaBl 3aBJaHHSI.

Axaznemist 00’ eTHy€ IPOBITHIX HAYKOBIIIB y TaTy3i EpKaBH 1 Ipasa, 110
BHMArae BiJi HaC BUPIIICHHs BaYXIMBUX 3aBJIaHb, SIKI HE IM1Jl CHIIY 1HIIAM
HayKoOBUM 3axianamM. OTHUM 3 TaKUX 3aBIaHb, IO CTOITh 3apa3 mepen Aka-
JIEMI€I0, € BUJAHHSA 0araTOTOMHOTO akajeMidHoro suganns «HarionansHa
MIpaBoOBa CHCTeMa YKpaiHH: CTaH Ta MEPCIEKTUBNY, METOIO SIKOTO € aHaJi3
CTaHy YKpaiHCBhKOi MPaBOBOI HAyKH, 3aKOHOJIABCTBA, MPAKTUKH HOTO 3aCTO-
CYBaHHS i OKpECIICHHA MEePCIEKTUB iX po3BUTKY. [IpoTsrom 2006 p. 1e nu-
TaHHsI 00roBoproBaocs Ha 3acigaHusx [Ipe3unii Ta Bigginens Akaaemii.
3aranbHa KOHLEMLIs, fKa Oysa 3aTBepayKeHa pimennsam [Ipe3unii, monsrae y
TOMY, 1110 KOXHE BIUIIJICHHS BUTIA€ OKPEMHH TOM, IIPUCBSIUCHUI HayKaM, Ki
HaJIeXarh J10 HOro BifaHHs. PilIeHHsIM BiIlIeHb OyJ10 3aTBEPKEHO TUIaHH-
IIPOCIIEKTH BCIX TOMIB, iX peJaKiiiHi KoJerii Ta CKJIau aBTOPCHbKUX KOJIEK-
TuBiB. ChOTOJIHI 11 MUTAHHS TAKOXK OOTOBOPIOBAJIMUCS HA 3aCiaHHSIX BiJli-
JIeHb, & TOMY s IIPOIIy aKaJeMiKiB-CEKpeTapiB BIIIIJICHb ITiJ] 4YaC BUCTYIIIB
poiH(OpMyBaTH HAC MPO 1€ Ta BUCIIOBUTH CBOT [yMKH HIOJI0 CTaHy poOOTH
HaJT BUIAHHSIM.

Mu OBHHHI B IbOMY POILIi MATOTYBATH 110 IPYKY S-TOMHE BHIAHHS, 1110
MiZICyMy€ TeBHHI eTal PO3BUTKY BITYM3HAHOI HAYKH Ta HAKPECIHUTD Mep-
CIIEKTHUBH i1 pO3BUTKY. B 4epBHi LIbOTO pOKY MUTAHHS PO Pe3yNIbTaTH po0o-
TU HaJl BUJAHHSIM Oyjie po3IIsiHYTO Ha 3acijanHi [Ipesunii.
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OxpeMo XOTiB OM TOPKHYTHUCS 3arajbHUX MUTaHb (D iHAHCYBAHHS HisUTb-
HocTi Akajemii. 3aranpHuii OropkeT Axanemii y 2006 p. ckias 16,5 mutH.
rpH. Le maibxe Ha 40% Oinbiie, HiX y 2005 p. Peanbhe ¢inancyBaHHS HalIMX
BUTparT 3 OOKy JeprkaBu ckiaio 98,3% Bijl INTaHOBUX PIYHUX MMOKA3HUKIB. Lle
JIO3BOJIMJIO B TIOBHOMY 00Cs131 podhiHAHCYBATH BC1 HAYKOBI TOCIIIKEHHS Ta
akazeMiuHi Buruiati wienam Akanemii. Ha 2007 p. 6romker Akaaemii cra-
HOBUTH 19,3 MIIH. IpH., 10 Ha 17% Oinblie, HIX Yy MUHYJIOMY.

VY 2006 p. Akazemito y ueprosuii pa3 nepesipsuio KoHTponbHo-peBi3iii-
He ynpaBiiHHs Ykpainu. [lepeBipka TOpKHYIAcs BCIX CTPYKTYPHHX ITiPO3-
JTiB AKaneMii: i HayKOBO-OCHIIHUX 1HCTUTYTIB, amapary [Ipe3uaii ta
KuiBchkoro perioHanbHoOro 1IeHTpy. [lepeBipka nokasana, 1o B MiJIOMy BH-
MOTH 3aKOHOJIaBCTBA JOJIEPKYIOThCA. JlesKi TPyJHOII BUHUKIIY JIAIIE MTPU
nepeBipui KHiBChKOro perioHaIbHOTO IEHTPY, aje BOHU OylId CBOEYACHO
ycyHyTi. ToMy 3BepTaro yBary KepiBHHUKIB yCiX CTPYKTYpPHHX IipO3AiJIiB
Axkanemii Ha 0COOKCTY BiAMOBINAIBHICTh 32 JIOJCPXKAHHS 3aKOHOJABCTBA Y
(hinaHcoBIi cdepi.




B. Tayin, npesunent AllpH Vkpainn,
akagemik HAH VYkpaian, pekrop Hario-
HaJbHOT FOPUINYHOI akajeMii Ykpainu
iMeHi SpocnaBa Mynporo

IIpo6seMu npaBoBoro 3aée3neyeHHsi iIHHOBAIIITHOTO
PO3BUTKY YKpAaiHH: CTAH i MePCHeKTHBH

OcTaHHIM YacOM MH CTaJId HalrocTpiie BigayBaTy Ha co0i mpobiema-
TUKY iHHOBauii. TemMnu iHHOBaUill B CBITI 3apa3 HaA3BUYAHO 3pociu i
MIPOJOBKYIOTh MIIOMUTTEBO 3pocTaty. Lle 00’ eKTHBHUIA MPOIIEC, JI0 SKOTO CJIiJT
MPUCTOCYBATHUCS ¥ HAM.

Ha uncnennux Hapaznax, Gopymax, KOH(GEpeHIisX 3 UX THTaHb, a TAKOXK
y KOHIICTIIIAX 1 MporpaMax iHHOBaLifHOTO pO3BUTKY YKpainu, akrax [1pe3u-
JeHTa 1 Ypsiny YKpaiHu BiI3HAYaroThCs NPOOJIeMH, sIKi CIITKaIM YKpaiHy Ha
LOMY IUISIXY, [0 CBIAYUTH [P0 YCBIJIOMIICHHS SIK BJIAJIH, TaK 1 yKpaiHCHKO-
ro CyCHuIBCTBa PO iX MuOuHY. Lle cTocyeThes Hacammepe,] TeXHOIOT19HO-
ro BificTaBaHHS YKpaiHU BiJl pO3BUHYTHUX KpaiH, CTPUMYBaHHs PO3BUTKY
BHYTPILIHBOI'O PUHKY BUCOKOTEXHOJIOTUHOT POIYKILi{, 3HIKEHHS KOHKYPEH-
TO3/IaTHOCTI BiTUM3HAHOT eKoHOMiKH. I{eit B3aeM03B’ 130K € TI0ka30BuM. Horo
HACITIJIKOM BUCTYIIA€ 3yMOBJICHICTh HA3BAaHUMH YMHHUKAMH 3HAYYIOCTI Ta
MICIIsI Hallol KpaiHU B CBITOBOMY CIIIBTOBapUCTBI. SIK KaXyTh, «KpaiHa 0e3
TpolIeH i MaTeHTIB — I1e He KpaiHay.

[opsix 13 3a3Ha4eHHSM Ha IPOOJIEeMHU B IHHOBaLINWHIN chepi poOUThCs
cnpo0a BUSBUTH IX MPUYUHH, CEPE]] SIKUX — BiJICYTHICTD YiTKOI CTpaTerii
HayKOBO-TEXHIYHOTO i1 IHHOBAIIITHOTO PO3BHUTKY JIepyKaBH, Pi3Ke CKOPOUCHHS
Jiep>KaBHOTO (hiHAHCYBaHHS HayKOBO-TEXHOJOTIYHOI ChepH, YacTi 3MiHH Ta
CyHepewIMBUI XapaKTep YAHHOTO BITYU3HSIHOIO 3aKOHOJABCTBA i BIZOMYMX
aKTiB, i3MYHE 1 MOpAJIbHE 3aCTAPIHHS HAYKOBO-IOCIIHUIIBKOT 0a3u, iCTOTHE
MOTipIIEHHs MaTepiaJbHOro 3a0e3neueHHsl Hayku, (PakKTHYHE CKOPOUYECHHS
HAyKOBOTO TMOTEHITiaTy, BIICyTHICTh HEOOX1/IHOT peopraHizailii Mepexi Hay-
KOBHX OpraHizailii Ta iH.

Crir BKa3aTu Ha Te, 110 3a3Ha4YeHi Ta 1HIII TPOOJIEMH JIeXKATh Y TUIOMINHI
PI3HUX SBHII i IpoOIECiB, a caMe: y cdepax BiIHOCHH BIACHOCTI, B TOMY
qucITi TpaHcopMallii JIepKaBHOI BIACHOCTI 13 IEPETBOPESHHSIM 11 Ha IPUBAT-
HYy 1 KOpIOpaTuBHY (IPOLIECH PUBATH3ALII1), & TAKOXK 3aXUCTY MPaB BIACHH-

* . .. . [ [xv

3a marepiazamu J1010BiI Ha BeeykpaiHebKiil HayKoBO-NIpakTHYHIN KOH(epeHil

«|HHOBAIIMHII PO3BUTOK YKpaiHH: HAyKOBE €KOHOMIUHE Ta IPaBOBE 3a0e3MEUCHHD).
27-28 sxoBtHA 2006 p., M. XapKiB.
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Ka; THBECTYBAHHSI; 3aKOHOJIaBUOTO 3a0€3MEeUCHHSI I[UX MPOIIECIB; peabHOT
JiSUTBHOCTI IepyKaBU sIK CYCHUIBHOTO BJIaJJHOTO YTBOPECHHS Ta SIK MiANPHEM-
1151 Y TAPUEMHHUIIBKOMY PHHKOBOMY cepelloBHILl. Bee 11e BIuMBae Ha iHHO-
BaIliiiHMiA cTaH B YKpaiHi. [, He3Ba)kaloun Ha BIMIHHICTh MOHSITH IHHOBAIIIH
Ta IHBECTUIIi}, IHHOBAIII} 1 MPOAYKTIB IHTEIEKTYaIbHOI BJIACHOCTI Ta BIlac-
HOCTI B3araji, BOHU € OB’ I3aHUMHU MK COO0I0 HACTIILKH, HACKUJIBKH B Ii-
JIOMY BC1 BOHM CTalOTh CKJIAJIOBOIO OTHOTO i TOTO 7K CaMOro Mpouecy — pyxy
HAIOi KpaiHU IO CTaHy Cy4acHOI pO3BUHYTOI KpaiHuU CBITY.

3BUyUaiiHo, Ll IpoOJIeMH Ta iX NPUUYUHU NOTPEOYIOTh OUIBILI NTHOOKOIo
aHaJTi3y JiUIsl BUSBIICHHS X BUTOKIB Ta BIUTUBY HA Cy4acHY CUTYaIlil0, 3aB/Is-
KM YOMY JIMIIIE MOYKHA PO3II0YATH 11 BUIIPABIICHHS.

3a3Hady Ha OCHOBHI MPOOIeMHI OOIBOBI BY3IIH.

IIpoonemamuxa npasosozo pesxcumy oepircashoi eracnocmi. Binomo,
110 yKpaiHChKa EKOHOMiKa MOXOJHUTH BiJl pasHChKOT ekoHOMIKH. Kpim Tpy:a-
HOII[IB, SIKi BAHUKJIIU MIPH PO3ipBaHHI €EKOHOMIYHUX CTOCYHKIB B 1991 p. Mix
cy0’€KTaMM TOCMOIAPCHKOI JisSITBHOCTI, TICHO MOB’SI3aHUX MIX c00010, 1
EKCTpeMaJIbHOMY OHOBJICHH] 3aKOHOAABCTBA, AKUM L€ CYIPOBOKYBAIOCH,
CJIi BpaXOBYBaTH i Te, 110 HAWBAXKIIMBIIIY POJb HA TOW 4yac Bigirpasaina
JiepkaBHa BIIacHICTh. BoHa i ToHnHI 30epirae cBoe 3HaueHHs1. [1lo Mu maemo
B 3aKOHOJIABYOMY TIOJTi PETYIIFOBAHHS MUTaHb IPABOBOTO PEXKUMY JICPKABHOI
BJIACHOCTI?

1. Kinbka 3aK0HIB PO MPUBATH3AIIIIO Ta Jep>KaBHI MPOrpaMy PUBATH-
3alii, siKi, 10 pedi, HOCTIHHO He MPUIMANKCS CBOEYACHO 1 OCTaHHS Mporpama
Oyna pospaxosana Ha 2000-2002 pp., a i€ i TOHUHI.

2. BigcytHicTh 10 2006 p. 3aKOHY MPO PETYNIOBAHHS YNPaBIiHHS
00’eKTaMHu TIpaBa Jiep>KaBHOT BIACHOCTI.

3. BincytHicTh 3akoHy nipo Donj epkaBHOrO MaitHa YKpaiHu, sKuit
HUHI Jlie Ha mijcTaBi TuMyacoBoro nmojokeHHs mpo Heoro (1993 p.).

OTxe, TiJT 9ac MOCTYIIOBOTO CKOPOUEHHS 00CATIB JIep’KaBHOI BIACHOCTI

OyBayiocst He Ha pPiBHI 3aKOHY, OyJIO CYNepedwIMBUAM 1 HETOCKOHAIMM. ToMy He-
JIBHO, 110 BUHUKJIA «ITPUBATH3AIIIIHI CKaHAAIIN», SIKi, /IO Pedi, MatoTh Oe3BUXII-
HUI XapakTep, 00 B CyJdacHOMY CTaHi 3aKOHOJABCTBA YKpaiHW iX pO3B’sI3aHHS
HEMOXJIHBE. Bee 11e ToBOpUTB Mpo HU3BKUI pIBEHb 3aXHCTY MPaB BIACHOCTI,
PH3UKH IHBECTOPIB 1, SIK HACJIIIOK, HECTIPUSTIIMBUIN 1HBECTHUIIIHUM KITiMaT.
[Ipote xomIIIeKCHE PO3B’si3aHHS MTPOOIIEM MPABOBOTO PETYIIOBaHHS 1H-
BECTULIHHOI AISITBHOCTI MOXIIMBE 32 YMOBHU NPUUHATTS 3aKoHY YKpaiHu
«IIpo HOPMATUBHO-TIPABOBI AKTHY, IKUH OM YiTKO BCTAHOBJIFOBAB Ta PO3MOJi-
JISIB HOPMOTBOPYY KOMITETEHLII0 Pi3HUX OPraHiB AEPKaBHOI B y PI3HUX
cepax cycnibHUX BIJHOCUH, 30KpeMa 1 I110/10 3alPOBaPKEHHSI IHBECTHIIIH.
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[lo3uTHBHY pOITb B HAJIATOKEHH] CIIPUSITIIUBOTO 3aKOHOIABYOTO KITIMATy JUist
IHBECTHUIIMHOT AISIBHOCTI Ma€ BIAITPaTH il MPUIHATTS 3aKOHY 1Ipo 000-
B’SI3KOBY KPUMIHOJIOTIUHY €KCIIEPTU3Y 3aKOHOIPOEKTIB Ta MPOEKTIB IHIINX
HOPMAaTHBHO-IIPABOBUX aKTiB.

Ilpoonema Kodekcis. 3a3Ha4eHi nporiecy BiI0yBaTUCs Ha TTi BiICYTHOCTI
HoBorO [{UBiTEHOTO KOZIEKCY, sikuii Oyito npuitHsiTo mmre y 2004 p. Vriwm, oro
TIPUHHSATTS HE BUPIIIUIIO TPo0IieM y cepi peryaroBaHHsS MaHOBHUX BiTHOCHH,
a 3arocTpuJIo iX, ockinbku pasoM i3 LIK Oyio npuiinsro ['ocnogapebkuil ko-
nexc. IcHyBaHHA 000X KOAEKCIB BUKIIMKAJIO 0€3JIi4 CylepedHOCTeH, Kl He
YCYHEHI IPOTATOM TPhOX POKIB. Lle CBITUHTH MO Te, 110 BIJICYTHICTH €THOCTI
IIX0/Ty YKPATHCHKOTO 3aKOHOMABIISA Y PETyTIOBaHHI €KOHOMIYHUX TTHTaHb Ha
PIBHI OCHOBOTIOJIOXKHHX 3aKOHIB, IKMMH € KOJICKCH, € TIOKQ30BOO JIJISI HAIIOT
JikicHOCTI. SIKIIO JIBa KOJEKCH, IIPUUHSTI OJJHOYACHO, CyTIepeyuarh OJIUH OJHO-
My, TO IO Ka3aTH mpo 3akoHu? Lle Takoxk He CpHsie MPUILIMBY 1HBECTULIHN 1
nepeopieHTallii eKOHOMIYHOI iHQpacTpyKTypH Kpainu. Kinbka pokiB iineTbes
PO NPUHHATTS TpyrnoBOro KoieKcy, sIKOro 1 10¢i HeMae, 3aroCTPIOEThCS MPo-
Onema i3 3eMeIbHUM KOJIEKCOM, SIKMI TaK caMO He BiJMOBi/ae cy4acHUM
€KOHOMIUYHMM yMOBaM. TyT MM BUXOJMMO Ha BHIIMH piBeHb NpobiIeM — B
eKoJIOTIuHiH cdepi B3arami. Bijomo, 1o ctaH 3 IpUpOIHUME pecypcaMu Ta ix
MIPABOBE PEryJIFOBAHHS MAKOTh HEMEPEBEPIICHE 3HAYCHHSI.

Ilpoonema cmaenenus oeprcagu 00 nionpuEMHUUBLKOL disrbhocmi. 115
npobiiema Mae OyTH MOAITICHA HA JIB1: JieprKaBa sK MiAMPUEMEIb Ta JIepiKaBa,
KOTpa Ma€ KOHTPOJIIOBATH 3AIMCHEHHS TIAMPUEMHUIIBKOT AISUTLHOCTI. AHI B
MIEPIIOMY, aHi B IPyroMy HalpsSIMKY IIOPO3YMIHHSI HeMa€. 3aluiaTume aep-
JKaBa Ti 00’ €KTH, HA SIKUX 3JIHCHIOETHCS IMiIMIPUEMHHUIIBKA JISUIbHICTD, YU
Oyjie X BCI MPUBATU3YBATH — 1€ MMTAHHsI KOHLIENTYAJILHO HE BUPIIICHE I1Ie
3 [IOYaTKy IMpUBATH3ALLI.

[{omo KOHTPOJIIO AeprKaBH, TO HOro e()eKTUBHICT € HU3BKOIO, @ METOIH
Ta crocoOu 31HCHEHHS BUKIIMKAIOTh CTUIBKH HapiKaHb, 110 LE BXKE CTaJIO
KPUTUYHUM U1 MiAIPUEMIIB. Y TaKOMY CEpEOBMIII BKJIAAATH KOLITH Y
PO3BUTOK BUPOOHHLITBA, HAJIATOAXKYBaTH HOBE BUPOOHULITBO, PIBHO SIK IHHO-
BalliifHa JISUTbHICTh, CTA€ TIPAKTUIHO HEMOKIIMBHM.

Ilpobnema ineecmuyiii OB’ 13aHa 3 BUPILICHHSAM ITUTaHb IPUILIABY Ka-
MiTady B YKPaiHCbKY €KOHOMIKY, IO JIO3BOJIMThH HE TUIBKH OHOBHTH OCHOBHI
(doHu, a if OHOBIIOBATH TX, 3aIPOBAKYI0UM 1HHOBAIIHI TexHOMOTT. Cij
YPaxoBYBarH, 1110 yell npoyec € NoCmitiHuM i yurkaiynum. Biagaroun KariTai,
1HBECTOp MparHe ofepskaTtd Horo 3 NPUOYTKOM, a MPUOYTOK MOKIIMBUI JIHIIIE
y pasi e(heKTUBHOT AisTILHOCTI KOMIIAHI1, 110, B CBOIO Yepry, HEMOXIUBE 0e3
BUTOTOBIIEHHS KOHKYPEHTO3aTHOI MPOJyKILii. Ii 5k BUTOTOBIEHHS B yMOBaX
CBOTOZICHHSI He MOYKE MaTH MICLISl Ha 3acTapijioMy 0OnaiHaHHI 1 3 BUKOPUCTaH-
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HSM CTapuX TeXHOoNOrii. J{is nopiBHaHHs: y HiMeuunHi KOHI MiBPOKY MPo-
JIYKI[isI KOMIIAH1/ OHOBITFOETBCS, & CTapa 3HIMAEThCs 3 BUpOOHHUIITBA. BeTuraru
3a TAKUM TEMIIOM BiJHOBJICHHS HaM TIOKH 110 SIBHO He Mix cuiy. L{pomy 3aBa-
JKAIOTh YMCIIEHHI IPOOIEMH, B TOMY YHCIIi 11€ CTOCYETHCS 3aKOHOIABYOTO 3a-
Oe3IeyeHHs IHBECTULIIIHOT ¥ IHHOBALIWMHOT AISJILHOCTI.

Jits po3B’si3aHHs MPOOJIEMH IHBECTHIIIH He TpeDa meperMaTrics THM, SIK
11e Kpalie 3po0ouTyu. Biamnosiap JieXXuTh Ha MOBEPXHi: JOCTaTHHO OIPALIOBa-
TH IHBECTHIIII{HE 3aKOHO/IaBCTBO 1 3p0OHTH Horo cTabinmpHuM. Bei iHmmi nm-
TaHHsI BUPIIIYBATUMYTHCS 32 JOTIOMOTOK PHHKOBUX MeXaHi3MiB. [HBecTOp
caM 3HaTUMe, Kyl HOMY BKIIQJIaTH KOIITH i SIK peiHBECTYBaTH MPUOYTOK.

3 MeTOI0 3pyIIeHHS B it chepi Tpeba nepeonpairoBaTi 3aKOHOIAaBCTBO
PO IHBECTULIWHY AisUTbHICTB, IHO3€MHI iHBECTHUIII1, (PIHAHCOBI MOCIYTH,
MOX1/TH1 LIHHI Narepu, iNoTeYHe KPeAUTYBaHHS, IHBECTULIIHI (POHIN 1 KOM-
nanii Tomo. KoxkeH i3 ux HampsMKiB CKJIaIa€ThCsl 3 JEKUIbKOX 3aKOHIB 1
YUCIICHHUX MiJ[3aKOHHINX HOPMATUBHO-IIPABOBUX aKTiB, SIKi MOTPeOYyIOTh
Y3TOKEHHS.

[HBecTuIiiiHEe 3aKOHOABCTBO € IOCUThH PO3ralyKEHUM 1 AJs Horo mMo-
JIepHi3allii CiiJl ypaxoByBaTH:

— MTHATTS PiBHS OI[IHOYHOI MisUTBHOCTI (JIsI MEXaHI3MIB OI[IHKH iHBEC-
THUIi}, 0COOIMBO Y BUIJISIAI IHTENIEKTYAIbHUX MIPOYKTiB), TOOTO 3aKOHO/AB-
CTBO PO OI[IHKY BUMAarae rnepeornpaoBaHHs;

— MpHBEACHHS OyXraiTepchKoro 00Ky Ta 3BITHOCTI Y BiJIIOBIHICTh
13 CBITOBMMH CTaHJIapTaMHU;

— HaJIAroJPKEHHS JI€BOCTI ayIUTOPCHKOI, CTPaxoBOi, ACMO3UTAPHOT
JUSUTBHOCTI, HaJlaHHs (JIHAHCOBUX MOCIYT TOIIIO.

3axucm npag ineecmopis, Hoeamopie, énacnukie OyB 1 3aJTHIIAECTHCS B
VYkpaini npobneMHuM. J[J1s1 HanaroHKeHHs HOTro JII€BOCTI BAXKIIMBE 3HAYCHHS
MaroTh JIeKiibKa acniekTiB. L{e 1 neprxaBHi rapaHTii, i BiAOBIAIBHICTH JIep-
JKaBM Ta il OpraHi., i, 3BUYAIHO, MiJIBUIIIEHHS JII€EBOCTI YKPaiHCHKOI CY/IOBOT
CHUCTEMHU, a TAaKOX BUKOHAHHS CYIOBUX PillIEHb, BU3HAYCHHs MEXaHi3MiB
BHUKOHAHHS pimieHb Mi>KHapOTHOTO KOMEPIIHHOTO apOiTpaskHOTO CyIy TpH
ToproBo-npoMucioBiii nanari Ykpainu.

He MeHIIIe 3Ha4eHHS HAJIA€THCS B IIbOMY ACTICKTI 1 CTpaxyBaHHIO, 30Kpe-
Ma PU3MKIB Ta BIAMOBIAILHOCTI. J1J1s1 TOCATHEHHS i€l MeTH Tpeba OIpalio-
BaTu i (OpMU AIATBHOCTI OpraHizalliil 3aXUCTy MpaB 1HBECTOPIB HA PUHKY,
Ta i B3araji iIHCTUTYTIB IPOMaJSTHCHKOTO CYCIIUIBCTBA, SIKi CTOCYIOThCS ILHU-
POKOTO KOJia BiJIHOCHH.

3a3HaueHi «00IbOBI By31IW» YKpaiHChKOT IiHICHOCTI TOTpeOyIOTh Heraii-
HOTO pearyBaHHs. BakJIMBUM CTaslo yCBIIOMJICHHS 3HAUYIIOCTI MigHOMYy
KOHKYPEHTO3aTHOCT] yKpaiHCHKOTO CYCIIbCTBA, 1110 HacamIiepesl 0a3yeTbest
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Ha KOHKYPEHTO3/IaTHOCTI €KOHOMIKH. AOW BUITH Ha PiBEHb 3JaTHOCTI KOH-
KypyBaTH Ha CBITOBHX PHUHKAX, HaM IMOTPIOHO BUSBIIATH 1 MiIBUILYBaTH Pi-
BeHb (1) KOHKYPEHTHOCTI HAlIMX 3HAHb T4 HAYKOBUX HaJ0aHb; (2) MEeBHUX
BUPOOHHUIITB 1 Tany3eif; (3) ToBapiB i TEXHOIOTIH.

1. JInst BUSHAYEHHS Pi6HA KOHKYPEHMHOCHI HAWUX 3HAHD MA HAYKOBUX
Ha00anb HEOOX1THO:

a) IPOBECTH 1HBEHTAPH3AIII0 PE3YJbTATIB IHTEIEKTYaIbHOI JiSUTBHOCTI
B YKpaiHi;

0) po3nouaru peopMyBaHHS By31BCHKOI OCBITH Ta aKaJeMIYHHX yCTa-
HOB;

B) 3alPOBAJIUTH CUCTEMY 3aXOJIB JJISl 3a0XOUCHHS 1HTEJICKTYaiB Ipa-
[IOBaTH Ha YKPaiHChKE CYCHUIBCTBO;

T') CTBOPUTHU €(PeKTUBHY CUCTEMY ITaTCHTYBaHHs, OLIIHKU Ta OOIIKy Hay-
KOBHX PE3YyJIbTaTiB

2. Jlns BU3HAYCHHS Pi@HA KOHKYPEHMHOCHI ReGHUX UPOOHUUME i
2any3eit HeoOX1HO:

a) BUSIBUTH Ti 3 HUX, sIKi TIOCHJIIOIOTh KOHKYPEHTHI IepeBaru Hamoi
KpaiHU Ta 3a0e31euyroTh pealizallito HalllOHAIBHUX 1HTEPECiB;

0) BUSIBUTH HEJIOTIKH JAEP’KaBHOTO YIIPABIiHHS y cepl HayKu, IHHOBAIIiH
Ta IHBECTHIIiH, BUPOOHULITBA Ta 3alPOIIOHYBATH BUBIPEHY Ta B3a€EMOY3IO-
TDKeHy 1HQPacTpyKTypY;

B) ONAIFOBATH JICp>KaBHI MIJIbOBI IPOTPaMH U OI[IHUTH iX Ji€BICTH, y3-
TO/DKEHICTh Ta €(PEKTUBHICTh MEXaHI3MIB 1X BIIPOBaJKCHHSI ISl BUPIILICHHS
3aBJaHb IHHOBAIIITHOTO PO3BUTKY YKpainu. Lle 103BONUTh MOOAYUTH KOMII-
JIEKCHY KapTHHY MPIOPUTETIB 1 CIIOCOOIB TOCSITHEHHSI I[1IeH, 110 OyJin 3a3Ha-
YeHi B IIUX NporpaMax, a TakoX CTaH iX BUKOHAHHS. B cBOO uepry takuii
MiJIX1J] HaIaCTh MOXKIIMBOCTI 3pOOUTH BIAMOBIAHI BUCHOBKH Ha MPEIMET
JUEBOCTI TAaKUX MIAXO/IB 1 JIOMYCTUMOCTI iX ICHyBaHHS B MaiiOyTHLOMY;

T') OIpalLOBaTH HAPSMKH Ta 3aCO0U MiABUILIEHHS PiBHSA KOPIIOPAaTUBHO-
TO yIpaBIiHHSA, MEHEIDKMEHTY, 00 Y pa3i BIJICYyTHOCTI TaKUX KaJpiB, sIKi HE
TIJIbKH YCBIJOMIIIOIOTH 3HAYYILICTh 1 CKJIQHICTh IOCTABIEHUX 3aB/aHb, a €
(axiBIsAMH B IiH cdepi, 1 10 TOTO X iHIMIaTHBHUMH, BUPOOHWINI IIHKII 3a-
JUIIATAMETHCS] B HEPYXOMOMY CTaHi;

I') 3a0e3Me4nTH KOHKPETHI MPaBOBi 3aX0/IH MO0 TIPUBAOIUBOCTI iHBEC-
TyBaHHsI B YKPaTHCHKY €KOHOMIKY;

I1) BUPIIMTH MUTAHHA PO (iHAHCYBaHHS 1HHOBALIMHOI MisNIBHOCTI,
BPaxOBYIOUM HEMHUHYYICTh 00’ €JHAHHS 3YCHJIb IEPKABHOTO Ta MPHUBATHOTO
KamiTamiB s 1iei chepu. Brnopsakysatu npodiaemaTuky GiHaHCyBaHHS
IHHOBAILIHOTO PO3BUTKY JEP>KaBH 3 OIODKETHUM MPOLIECOM, OIIOJAATKYBaH-
HSM Ta peOopMyBaHHAIM HayKH i OCBITH;

17



/1 (438)

€) 3alpoIOHYBaTH CIIOCOOW CTUMYJIIOBAHHSI CTBOPCHHS 1HHOBALIMHUX
LEHTPIB, IHBECTULIIITHUX Oi3HEC-1HKY0aTOPiB, TEXHOJIOTIYHUX MAPKIB 3a CIe-
miaizatiero.

3. JInsa BU3HAYCHHS pPi6HA KOHKYPEHHIHOCHI MOo8apie i mexnonozii
HEOOX1aHO:

a) TIOBCIOZIHE 3allpOBA/KEHHS Y BUPOOHHLITBO BUHAXO/IB 1 HOBUX TEXHO-
JIOT'1H;

0) 3a0e3meueHHs Iepexoy Ha JoAEpKaHHS 1IpaB y cepi iHTeneKTyalb-
HOI BJTACHOCTI;

B) MOKJIAJICHHSI OCHOBHHX Ba)KeIiB HA pPUHKOBI MEXaHi3MH (PHHOK TIaTeH-
TiB 1 TOBapiB), K1 TUIBKK i CIPOMOXHI 00’ €KTHBHO BHSBUTH PiBEHb KOHKY-
PEHTHOCTI YKpaiHChKHMX TOBApiB 1 TEXHOJNOTIH. L{e cTaHe MOKIIMBHM 332 YMOB
JieBocTi Oipk (TOBapHHX, (POHIOBUX), HANATOKEHHS AISTIBHOCTI SIKUX Ma€e
OyTH OIHUM 13 IPIOPUTETHUX 3aBAaHb. Lle nuisax 1o nuBinizoBaHoro o60po-
Ty TOBapiB 1 TEXHOJIOT1H, SIKUI BUBE/IC HANly KpaiHy Ha CBITOBI PUHKH Bijl-
MOBITHUX BEKTOPIB EKOHOMIKH.

Ha3Bani cTpareriuni 3aBIaHHsl CJIiJl BUPINTyBaTH B Takui crioci0. [lo-
nepiue, Tpeda onpawoBaTi Hallle 3aKOHOABCTBO Ha IpeaMeT HOro rapMoHi-
3awii, HaJaTH BUCHOBOK LIO/I0 ICHYIOYMX Y HbOMY BaJ] Ta MPOMO3ULIH 1O iX
YCYHEHHIO, 3allPOMOHYBAaTH KOHKPETHI 3aX0JI1 1010 BIOCKOHAJICHHS Ta
B32€MOY3TOKCHOCTI 3aKOHIB YKpaiHU 3 TOJANIBIINM ITIOCTYIIOBHM ITpHBE-
JICHHSIM 3aKOHOJIAaBCTBA Y BIAMOBIIHICTB JI0 THX OCHOBOIIOJIOXKHUX 3aCal, SKi
MaroTh OyTH TIOKJIAJICHI JUIsl JOCSATHEHHS 1iel MeTH. be3 OaueHHs BCiei Kap-
THUHHM CTaHy HAILIOT0 3aKOHOJABCTBA 1 KOHKPETHHUX 3aX0/iB HOro pedopmyBaH-
Hs (Ha cTpaTerivyHoMy i IPAKTUYHOMY PIBHSX) HE MOMKHA BUPILLIATH 5KOTHOTO
MUTAHHS 3 OHOBJICHHSI ITiJIXO/IIB II0JI0 JOCSITHEHHSI KOHKYPEHTO3/1aTHOCTI yK-
palHCBKOTO CYCHIIBLCTBA, 00 MU Oy/IeMO MOCTIHHO HATUKATUCS Ha MPOOIeMHU
3aKOHOJIaBCTBA, SKI 3aBAKATUMYTh 3pOOUTH TOH UM 1HIIHMH KPOK, OCKUJIBKH Ha
CBHOTOJIHI JJ0JIep>KaHHS BUMOT' OIHOTO 3aKOHY CYIEPEUHUTh 1HIIIOMY.

[To-apyre, micis 3pymieHHs y Oik BUPIIIEHHsI Takoi Mera-1po0ieMu MOX-
Ha PO3MOYHHATH pe(bopMyBaHHﬂ KOHKPETHHX 3aKOHOJIABYHX IUIACTIB Y C(i)epi
HayKH, OCBITH, CKOHOMIYHOT KOHKypeHun MAPUEMHHIIBKOT isUTbHOCTI. st
poboTa moB’si3aHa 3 OINpPAIIOBAHHSAM 1 B3a€MOY3TO/)KCHHSIM KOJCKCIB —
HusineHoro, ['ocnomapcskoro, 3emenbHOro, TpymnoBoro Toio. MoxiuBo,
JIOLITBHO TIOCTABUTH MUTAHHA TIPO pO3p0oOKy [HHOBALIIITHOTO KOZIEKCY.

[o-tpere, crix pehopMyBaTi HACTYITHHI PiBEHb 3aKOHOJABCTBA — CIIC-
IaJILHOTO, SIKUM MalOTh JISTaIli3yBaTUCs 3aKOHOIABYl MEXaHI3MH BUPILLICHHS
THUX HUISIXIB 1 3acaJ, 10 MICTATHCS y BIIMOBIIHUX Kosiekcax. Lle 3akoHo1aBcTBO
B OroyKeTHIH, QpiHAHCOBIH, monarkoBii cepax, y cdepi yrnpapiiHHS JIepKaB-
HUM MaifHOM, 3aKOHH IpOo OipiKi Ta pUHKH 3 IX MEXaHi3MaMH i CTPYKTypaMHu.
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Jliist Takol AisUTbHOCTI HEOOXITHO 3aMpPOBAIUTH ABTOMATU30BaHy aHai-
TUYHO-1H(pOpMaLiiiHy cucTemy 0oOpoOJIeHHS 1 aHaNi3y SIK YUHHOTO, TaK i
HOBOT'O 3aKOHO/IaBCTBA.

OpHi€ro 13 3HAYHUX TIPoOIIEM y cdepi pO3BUTKY IHHOBAIIHHOT JiSUTEHOCTL
€ KOILTH, SIKMX BOHA noTpedye. He cexper, 1o aepkaBa He MOXe 3a0e3nedn-
TH 1Ii IPOIIECH HEOOXITHUMH KOIITAMU, Ta H HEe TTOBMHHA LIbOTO POOHTH.
Bupaerbes JOLIIBHUM 3aJIy4€HHS [IPUBATHOTO KaIiTally, s YOI0 TaKoX
Tpebda 3armponoHyBaTH 3aKOHOJABYl MEXaHI3MH.

3akoHOaBYe 320€3MeUeHHS y4acTi KOPIOPATUBHOTO KAITATy Y BEITHKHX
COIIANTEHHUX MPOEKTaX Ma€ CTOCYBATUCS HAacaMIIepe]] TAKUX HaraJbHUX TPO-
Oem:

— 3aJIy4eHHs IHBECTHLIIN JIJIsl BEHUYPHOTO Oi3HECY;

— 3aMPONIOHYBAHHS MEXaHI3MIB CTUMYITIOBaHHS BKJIaJIJaHHS IPUBAaTHUMHU
KOMIIaHiIMH KOLITIB y IHHOBaLilHY iHQpacTpyKTypy;

— CTBOPEHHS CTPYKTYPH JUIsl IPOXO/PKEHHS 1IHHOBAIT BiJl pO3pOOKH
1HTEJIEKTYaIbHOTO MPOAYKTY JI0 HOTO BIPOBAKEHHS Y BUPOOHHLITBO;

— HIATPUMKH IIEBHUX BEPCTB HACEJICHHS;

— ONTHMI3allii CTaHy «JIENPECUBHUX» PETiOHIB.

O4eBHIHO, 0 MACIITA0H TaKol JiSUTbHOCTI MafOTh OyTH PI3HUMH — BiJl
BCEYKPAiHCHKUX JJO0 001aCHUX a00 MIChKUX UM pailoHHUX. CitiJy po3poOuTH 1
3aIpONOHYBATH MOJICTIEHY CXEMY CITIBITpalll 3arajibHOJICPKABHUX, PEriOHAITb-
HUX, KOMyHQJIbHUX 1 IPHBAaTHUX YCTAHOB Ta OpraHi3amii.

Jlymaemo, 110 110 poOOTy CIIiJi IPOBOIUTH 3 €JJUHOTO I[EHTPA, KOTPHIA,
MOKIIMBO, HE CITi/I CTBOPIOBATH 3aHOBO, SIK 11€ 4aCTO POOUTHCS, 60 CTPYKTYD,
SIK1 3aiiMarOThCs IpodieMaMul y cepi Hayku, iIHBECTHIIN Ta iHHOBAIIi, 3a-
HaJITO 0araro, a pe3y/ibrary HeMae, He3BaXKAIUM Ha YUCIICHHI JepiKaBHI
MIPOrpaMu pizHOTro piBHS. MOXKIIMBO, CITiJl TAK OPraHi3yBaTu 10 poOoTY, 11100
i1 31iliCHIOBaJIa KOMILIEKCHA CTPYKTYypa, JI0 CKIIaay SIKOT BXOAMIN O pi3Hi
OpraHy, yCTaHOBHM Ta OpraHizauii. Bapto npu upomy 3a3HauuTH, 00 115
CTPYKTYpa He cTaja pO3MUTOIO, a Oylia JIEBOIO 3aBASKHU TOMY, 110 KOXKEH 3 11
Y4acCHMKIB MiI' OM 3alIpOIIOHYBATH CBOI MOCIYTH IJIS PO3B’SI3aHHS THX IIPO-
0s1eM B iHHOBaIiHHIN cdepi, Ipo sAKi Huutocs.

Hamnpuknan, [HcTHTYT 3akoHOaBcTBa BepxoBHoi Panu Ykpaiau mir 6u
3a0€3MEYUTH HAJIArO/PKCHHST aBTOMaTH30BaHOT aHATITHYHO-1H()OpMAaIliHHOT
cHCTEMH 00pOOKH 3aKOHOAABCTBA. Pesynbrary ii NisuIbHOCTI aHai3yBaucs 0
AkazieMi€ro MPaBoOBUX HayK YKpaiHU 3 11 iHCTUTyTaMH, [HCTUTYTOM JiepiKaBH
i mpasa im. B. M. Kopenskoro HAH Ykpainu, [HCTHTYTOM €KOHOMIKH 1 IpaBa
Ta, MOXKJIMBO, JEKIIbKOMa FOPUIMYHUMH BUIIMMH HABYATbHUMH 3aKJI1aaMH.

OueBuHO, TpeOa BUPILIUTH MUTAHHS 1010 (POPM JOMOBJICHOCTI IIUX Ta
IHIIMX opraHi3aiiil mpo GpopMyBaHHS IpYyII i3 CBOIX MPEICTABHUKIB, sIKi O
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HaJIaJIi KOHKYPCHI TPOMO3HLii 3 pepopMyBaHHS yKpaiHCHKOTO 3aKOHOIABCTBA
y chepi eKOHOMIKH, 1110 J03BOJIHIIO0 O pO3B’si3aTu iHHOBaMiKHI ipobiemu. [is
IbOTO JIOJILHO OyJI0 O CTBOPUTH 3yCWILISIMU 3a3HAYCHUX YCTAHOB Ta 3a-
KJIaaiB [HCTUTYT JiepKaBHO-IIPABOBOTO 3a0e3MeUeHHs IHHOBAIil a0o BiJl-
TIOBiJTHY HAaYKOBY JIa0OPATOPIiIO B CTPYKTYpi AKajieMii mpaBoBUX HayK YKpai-
HU, 1ie OyJi0 O 30Cepe/KEHO BUPILICHHS [IUX MTUTaHb.

Oprasizaliito X TisUTbHOCTI 3 HaJIaHHS TIPOTIO3HIIIH 1010 peopMyBaHHS
3aKOHOAABCTBA CJIiJ| 3[1IICHIOBaTH Ha KOHKYPCHiM ocHOBI. Tpe0a npunuHuTH
MPAKTUKY CTBOPEHHSI IPYyI PO3POOHUKIB KOHIIETIIiH, 3aKOHOTIPOEKTIB TOIIO
0e3 ypaxyBaHHS THX OCHOBOIOJIOXKHUX 3acCajl, SIKi BOHH MPOMOHYIOTh IS
CBOTX p03p000K. Mae OyTH KOHKYpPC TUX YCTaHOB, 3aKJIa/liB a00 KOJICKTHBIB,
3 SIKUX OOMPATUMYThCS PO3POOHUKH, IO 3aMPONOHYBAIN HAUITPUHHATHIII
YMOBH Ta pe3yJbTaTu cBo€i mpaii. Le MoxyTh OyTH He TiJIbKH OKpeMi ycTa-
HOBH, a i X KOHCOPLIYMH.

Mae O6ytu chopMOBaHUil aKeT MPOIMO3MIIIN JIJIs 3aITPOBAHKEHHS ITPOIIe-
Cy iX po3misiay, MPOBENCHHs KOHKYpPCY, BiIOOPY MEPEMOXKIIIB Ta MOYATKY
BTUICHHS 1X TIPOTIO3HIIIH B KOHKPETHI IPOEKTH KOHIICIIIiH, 3aKOHIB Ta iH.

JIJ1s 11bOTO BaXKJIMBO XTO OIIIHIOBATHME I1i ITPOMO3HIIIi 1 0CTATOYHO BUPIi-
IIyBaTHME IUTAHHS PO HANPSIMOK PyXy YKpaiHH 10 KOHKYPEHTHOTO CyC-
nigscTBa. JlyMaemo, 1o 1e Takox CIifl pOOUTH 3a JTOTIOMOTOI0 JIEKITBKOX
CYCIUTPHHX IHCTHTYLIH: komiTeTiB BepxoBHoi Pagn Ykpainn, MiHicTepcTBa
ocBiTH 1 Hayku Ykpainu, HanionanpHoro 6anky Ykpainu, HAH Vkpainu,
IPOMAJICBKUX OpTaHi3alliid, MiKHAPOJHUX opraHizamiid, HarionansHoi pagu
3 IHHOBAI[IHOTO PO3BUTKY YKpaiHu, Jlep>kaBHOTO areHTCTBa YKpaiHH 3 iH-
BECTHUIH Ta iHHOBaLiN, YKPaiHCHKOTO MIXKHAPOAHOTO KOMITETY 3 MMHTaHb
Hayk 1 KyneTypr HAH VYkpainu.

3BHUAlHO, 1[0 TPOIIOHOBAHI 3aX0/I1 MalOTh OyTH OOTOBOPEHI HAYKOBUM
3aranoM 1 ¢axiBisgMu. Mu BCi IparaemMo J0 po3B’si3aHHS TOTO CKIIATHOTO
CTaHOBHIIA, B sIKOMY IepedyBac Halla AepikaBa, i HAMaraeMocsi CIIIbHUMH
3yCHIUISIMH I[OTO TOCSATTH. € BIICBHEHICTh y TOMY, 1[0 II¢ B HAIIIMX CHJIAX, 1
BiJI TOTO, SIKi MU 3aIPOIIOHYEMO 3aXO/U Ta SIK 3MiHICHIOBaTHMEMO iX, Oararo
3aJICKUTh BiJl IHHOBAIIMHOTO MUISAXY, SIKUM IpsSMyBaTuMe YKpaiHa.
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3ATAABHI IPOBAEMMU
ITPABOBOBI HAYKU

B. Cenisanos, unen-xopecnonnient AllpH
VYkpainu

Illoxo MeTomoI0TiUHKMX 3aca] BITYM3HAHOL
OPUIMYHOI HAYKHU SIK MePeAyMOBH PO3PO0IeHHS
CYy4acCHOI cTpaTerii 1ep:>KaBOTBOPEeHHS
Ta OPUIMYHOTO HOPMOTBOPEHHSA B YKpaiHi

EdexTuBHEe po3B’sI3aHHS MPOOIEMH JEMOKPATHIHOT TpaHCHOopMa-
1ii yKpalHCBKOTO CYCHIJIBCTBA, 30KpeMa TBOPEHHS HOro npaBoBoOi, COLialb-
HOI JIepKaBH, TIPABOBOT CUCTEMH, Cepell Hel — HaIllOHaJIbHOI CUCTEMH IpaBa
1 3aKOHOJJABCTBA TOIIO, 00’ €KTHBHO 3yMOBHMJIO 3pOCTaHHS PO BITYU3HSHOT,
30KpeMa FOpHINYHOI, HayKH', 11 CKJIaIHUKIB — IPaBO3HABCTBA 1 JIepiKaBo-
3HaBcTBa. OpuanyHa Hayka HUHI Mae CTaTH HE TUIBKU HaIlliHUM J0poro-
BKa30M JUIsl pO3B’SI3aHHS aKTyallbHUX IPOOJIeM JiepKaBH i mpaBa B YKpaiHi,
a 1 OCHOBHUM 1HTEJICKTyaIbHIM 3aCOO0M TEOPETHYHOTO 3a0e3IeueHHS
MPOIIECIB AEPKAaBOTBOPCHHS 1 IOPUINIHOTO HOPMOTBOPCHHSL.

VY CTBOpEHHI Cy4acHUX i TBOPYOMY MEPEOCMHUCIICHHI 300y THX Y MUHY-
JIOMY IOpUMYHHX 3HAHb CHCTEMa BITUM3HSAHOI IOPUANYHOI HAYKH M€ CIIU-
parucst Ha MIITHHHA METOJONOTIYHNAHN (DyHIaMEHT, pO3pOOICHHS 1 BIIOCKOHA-
JICHHS SIKOTO TIOBHHHI TIOCTIHHO mepe0yBaTy B IIEHTPI YBaru sk 3arajibHoi
Teopii 1i€l HAyKH, TaK 1 TEOpiil rajy3eBUX HayK, HaleXaTu J0 QyHIaMeH-

' «ITix Haykoto (scientia), — mucaB T. [066c, — MU PO3yMi€EMO iCTHHH, LIO Mic-
TATHCSI B TEOPETUUHHUX TBEPKEHHSX, TOOTO y 3arajbHUX MOJOKEHHSIX 1 BUCHOBKAX
Ha iX ocHOBi. Konn #ieTbcs numnie mpo TOCTOBIPHICTH (aKTiB, TO MU TOBOPUMO HE
PO HayKy, a Mo 3HaHHA (cognitio). Hayka mouynHaeThbCs UILIE 3 TOTO 3HAHHS, 3aBIIKH
SIKOMY MH OCSATa€EMO ICTHHY... BOHa € mi3HaHHsAM Oy/Ib-SIKOTO ITpeMeTa Ha OCHOBI Horo
npuanam (L006c T. OcHoBBl punocodun. Yacts Bropas. O genosexe // CounHeHwUs:
B2t —M.,1989. - T. 1. - C. 235-256).

Be3yMoBHO, 3 Li€I0 JyMKOIO Ba)XXKO He moroauTHcs. JIume HeoOXixHO noxary, 3
Cy4aCHHMX HAyKOBHX ITO3HIIi#, 10 Mi3HAHHS Oy/Ib-sSKOTrO SIBHIA MAE IPYHTYBATHUCS
SIK Ha pallioHaJIbHUX, TaK 1 Ha ippalioHaJbHUX 3acajax.
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TaJBHUX MPOOJIEM BITUU3HIHOL FOPHIMYHOT HAYKU', PO3POOKH SIKOT-MAIOTh
CIIPHATH 5K «BHYTPIIIHBO/IEPKaBHIM cTadiIi3awii CyCIUIbHAX BiIHOCHH, TaK
1 ;eMokparii B3araini. «CTabijbHICTb Ta AEMOKparisi, — HaronouryBas [Ipe-
3uaeHT Ykpainu B. FOmenko, — 11i JBa MOHATTS € BOPOTaMU JI0 yCIiXy
Vipainu. Mu #iieMo uM 00paHuM HIIIXOM»2. 3 OISy Ha Te, 0 AKaaeMis
IIPaBOBUX HayK YKpaiHM HaOysa cTaTyCy JepiKaBHOI HAyKOBOi €KCIEpTHOI
YCTaHOBHU 3 HAYKOBO{ €KCIIEPTU3H BCIX IPOEKTIB 3aKOHIB Ta 1HIIMX HailBax-
JUBILIMX HOPMAaTUBHO-NIPABOBUX aKTiB, I€P>KaBHUX pILIEHb 1 Iporpam 3
MUTaHb (POPMYBaHHS Ta HANPSIMIB PO3BUTKY HAIlIOHAIBLHOI IIPABOBOI CHCTE-
MI, CTaOUIBHICTD 1 JEMOKpATisi MalOTh Oy TH OCHOBHUMHU KPHTEPISIMH OIIHKH
YCIX IEMOKPATHYHHX MEPETBOPEHB B KpaiHi, YCIX IOPUANIHUAX JOKYMEHTIB.

ChOoTOo/HI, TiCJIsl TOTO SIK MUHYJIO MaiKe IIICTHAAIATh POKIB He3a-
nexXHOCTI YKpaiHu, MU, Ha KaJlb, IPOAOBKYEMO CIIOCTEPIraTu rMUOOKY
CYNEPEUHICTh MiXk MOTPeOOI0 TIepeXoay A0 JEMOKPaTHYHOTO COIiaIbHO-EKO-
HOMIYHOTO Ta CYCIIJIbHO-TIOJIITUYHOTO, TIPABOBOT'0 YCTPOIO XKUTTSI 1 pealib-
HOIO MOXJIMBICTIO CIIPHUSIHHS TakoMmy nepexoay. Hacammepen inerbes mpo
CIPHUAHHA 3 OOKY 1CHYIOUHUX CYCIIBHO-TIONITHYHUX CUCTEM, 30KpeMa JeprKaB-
HOT BJIaJIM, TPABOBOI i yNpaBIiHCHKOI CUCTEM TOILO, 1, 3BUYAIHO, «ycHaa-
KOBaHUX» BiJI paJTHCHKOTO MOJITHYHOTO PEKUMY CBITOIVISILY 1 CYCHIIBHOT
CBIJIOMOCTI, TIepelyCciM TIOJIITHYHOI Ta MPaBOBOI, [0 € BaXKITMBUMH CKIIAJI0-
BUMM IOJITUYHOI 1 IPaBOBOI KyJabTyp. OCTaHHI NOKIMKAHI CIPUITH peali-
3aIii CycmiIbHUX MyONiYHUX 1HTEpECiB 3a JIOIOMOTOI0 HE TIJTbKH HOBUX
MOJIITUYHOT 1 MpaBoBoOi cucTeM, ePeKTUBHICTh (DYHKI[IOHYBaHHS SIKUX
NOB’si3aHa HacaMIlepeJ 3 pealbHOK peaii3alicio npaB i cBoOO JIto-
JWHY 1 TpOMaJsHUHA, a i (OpMyBaHHS 1HIUBIAyaTbHOT IPABOBOI CBiJO-
MOCTI, CIIPSIMOBaHO] IepelyciM Ha 3aXUCT CyCNUILHOTO MPaBOMOPSIKY SIK
OPUINIHO 0(OPMIICHOTO OalaHCy MPUBATHUX 1 MyONIUYHUX COIIaIbHUX
inTepeciB. Ha xanb, HOpMH BITYM3HSHOTO YHHHOTO MpaBa, HacaMIlepe.
myOJIIYHOr0, CIPSIMOBaHI Ha BCTAHOBJICHHS 1 MIATPUMAaHHS IPUHIIMITY 1 pe-
JKUMY 3aKOHHOCTI B CYCITIIBCTBI, HMHI 32 CBOIMH CYTHICTIO 1 3MiCTOM HeE
BIANOBIJJAIOTh Cy4aCHUM IoTpedaM (hopMyBaHHS YKPaiHCHKOIO JEMOKPAaTHY-
HOTO T'POMaJITHCHKOTO CYCITUTLCTBA, TIOOY/IOBI BIIMOBIHOT IPABOBOT, COIiahb-
HOT JIep>KaBH, 30KpeMa OpPTraHiB BUKOHABYOI BJIaJH, BTIJICHHS B XKHUTTS

! Tus.: Llemuyuenxo FO. C., babkin B. /. FOpumiiHa Hayka YKpaiHH Ha Cy4acHOMY €Ta-
mi // TpaBoBa nepxasa. —2005. — Bumn. 16. — C. 5-6; Tayiu B. 4. Metononoriuni npobiemn
TIpaBOBOi HAyKH HA CydJacHOMY eTarti JiepskaBoTBopeHHs // Tam camo. — C. 10-18.

2 Vkpaina y cBiToBomy iH(popMariitnomy mpoctopi // Ypsa. kyp’ep. —2006. —
17 nucr.

3 Tus.: Tayiu B. . MeTomonoriuni npo6iieMu IpaBOBOI HAYKH Ha Cy4acHOMY
eramni aepxaBorBopenHs. — C. 17.
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MPUHOHUIY BEPXOBEHCTBA IPaBa, TBOPCHHS <JIIOAUHOICHTPUCTCHKOI»
imeosorii Tormo!. A Mi>k THM BOHM TIOBMHHI CIIPUSITH BCTAHOBJICHHIO 1 3aXHC-
Ty MPABOBOTO MOPSIKY HOBOTO THITY, SIKUi OW, MAIOYH B IJIOMY TyOJIiYHO-
MIPaBOBY CIIPSIMOBAHICTh, 3a0€311e4yBaB MPIOPUTET 3aKOHHUX TPaB i CBOOOT
JIIOMHY 1 rpOMaJisHUHA HaJ 1HTepecaMy 1 MOBHOBAXKEHHSAMHU JI€PIKaBHUX
CITy>KOOBIIB SIK CKJIaJ0BOi YKpaiHCBKOI Jep:KaBH, sKa BHACIIIOK [IPaBOBOi
pedopmu, 110 31iHCHIOETCA B YKpaiHi, Mae epeTBOPUTHUCS Ha IeMOKpa-
THYHY, TIPaBOBY, coiaibHy. «IIpaBoBa peopma, — 3a3Ha4a€e MPE3UICHT
Axazemii npaBoBUX Hayk Ykpainu, akanemik HAH VYkpainu B. Taniil, —
sIKa 31HCHIOETBCS B HAII KpaiHi, Mae OyTH crnpsiMOBaHa Ha 3abe3rie-
YeHHS Ta 3aXUCT MPaB JOJUHU 1 TPOMAISTHUHA, TOMY il yCIiX 3HAYHOIO
Mipoto Oyjie 3aiexaTu BiJl 3[aTHOCTI JAePKaBHUX 1HCTUTYIIIH, CYI0BHX 1
MIPABOOXOPOHHHUX OPTraHiB CIPHIMATH CBOE COLiajJbHE MPU3HAUYCHHS 5K
CIIy’KIHHSA JIIOIMHI, OXOPOHY 1 3aXHUCT ii mpaB Ta cB00O/, 3a0e3me4eHHs ii
Oe3mexn»?.

IcHytoua B YkpaiHi 1eprkaBa siK MOJIITHYHA OpraHizallis, il HOpMaTUBHO-
opuandHa 0asa, Mo Mae OyTH CIpsSMOBaHA MEPeayCiM Ha 3aKpiTUIeHHS
B3a€MO3B’A3KIB JIepXKABU 3 IPOMAIIHCHKUM CYCIIIBCTBOM, TOTPEOYIOTh
ICTOTHOTO BIIOCKOHANIeHHS. HUHI MU, TT0 CyTi, criocTepiraeMo KOHQIIKT
MK TPaJUIIHHUMHU METOJIAMH aBTOPUTAPHOTO JICPIKABHOTO YIPABIIHHS i
HOBHMH CYyCITIJIbHIMHU YMOBaMH He3aJexkHOi YKpainu. Sk Haronomrye I1pe-
3uneHT Ykpainu B. HOmieHko, Halra cucteMa BIaayu «HE BMIE pyXaThcs 3a
iHTepecamu rpoMaJIsiH... Biaga npooBxkye BBakaTi cede €MHAM JKEPENIoM
BUPOOJICHHS PIlICHB»’.

CporoaHi, konu B YKpaiHi WIeTbcs, 30KpeMa, PO KOHCOJiIaliio cyc-
MUJIbCTBA 1 MABUIICHHS €(DEKTUBHOCTI JIisNIBHOCTI JIEPKABHOT BJIAJH, 110
nepedadae meperyciM normuOIeHHs Mi3HAHHS 3aKOHOMIPHOCTEH JIepKaBH 1
paBa, 11¢ BUMarae CUCTEMHOro Oa4yeHHs Cy4acHUX CYCIUIBHUX BiTHOCHH.

' Tus.: Agep ‘anoe B. He 3BepxHicTbh, a cnyxinus // Ypsia. kyp’ep. — 2006. —
23 cepmn. Jlus. Takox: Asep anosé B., [epeyv B., Ilyxmeyvka A. €BpONEUCHKI CTaH-
JIapTH HAJIEKHOTO YPSAYBaHHS Ta HAIPSMKH 1X 3aIIPOBAKEHHS Y cepi BUKOHABIOT
Biaau Ykpaiuu // Bubopu ta nemokparis. — 2006, — Ne 3. — C. 43-50; Agep ‘smos B.,
Jlyx sineys /1., [1eovro 0. Kopekc aqMiHICTPaTUBHOTO CYJIOYMHCTBA YKpaiHH: HEOO-
XIJHICTP 1 NUISXH YCYHEHHS KOHIICTITyalbHO-NIOHATIHHUX Bax // [IpaBo Ykpainu. —
2006. — Ne 3. — C. 7,8; 6onu oc. Un 3a0e3meduTh BITUM3HIHE AAMIHICTpaTUBHE
CYIOYMHCTBO BEPXOBEHCTBO Tpasa // Biue. — 2006. — Ne 7-8. — C. 35.

? Tayiu B. 4. Mertononoridi nmpodieMu nmpaBoBOi HAyKH Ha Cy4acCHOMY eTarri
nepxxaBorBopeHHs. — C. 11.

3 3BepHenHs [Ipesunenta Yrpainu 1o Bepxosroi Pagu Ykpainu y 38°s13ky 3 IToc-
nauHsaM [Ipesunenta Ykpainu 1o BepxosHoi Pagu Ykpainu «Ilpo BHyTpimHE i
30BHINIHE cTaHOBUIIE YKpainu y 2005 poui» // Ypsa. kyp’ep. — 2006. — 10 mioT.
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Coiz 3a3HaYUTH, 10 TBOPYICTH SIK MPOLEC CTBOPEHHS YOTOCh HOBOTO HE
TIJIbKM HEMUHYYE MOB’si3aHa 3 (DOPMYIIOBAHHSIM 1 BUPIIIEHHSIM CKJIaJI-
HUX COIlialIbHUX 3aBJaHb, TOOTO HE TIJIBKU € OJHIEI0 3 MPEIUKATHBHHUX
XapaKTEPUCTUK JIIOJICHKOT JISIBHOCTI, @ U € CYTHICTIO Ta ICTUHOIO €T
JUSsITBHOCTI. TBOPYICTh € YMOBOIO 3/IIICHEHHS B CYyCHIIBCTBI I'yMaHi3My.
AJie TBOPYICTh MOPS]] 3 IHIIMMU IPUYUHAME MOXE BUCTYIIATH JKEPEIIOM
MOXJIMBHX CY0’€KTHBHUX MEPENOH, TPYIHOLIIB MEPEXiAHUX ICTOPHUYHHUX
1epioAiB, pi3HUX CYCHIIBHUX IEPETBOPEHb, HAIIPUKIIAJ, JEePKaBHO-BIIA-
HHX, MPaBOBHX, YIPaBIIHCHKUX TOMO pedopM opranizaiii iCHyHOIHX
CYCIIJIBHUX BITHOCHH. | 11e OB’ s13aHE MepeayCciM 3 TUM, IO JIFOJNHA,
AKa € CUCTEMOYTBOPIOIOYUM YMHHUKOM iICHYIOUMX CYCHIJIbHUX BiJIHOCHH,
Yy CBOEMY CTaBJICHHI 10 CBITYy Ma€ CIpaBy HE 3 peajbHUM OyTTsIM, a 3
TaKUM, — SIK Ti BUJA€THCS, TOOTO 13 CHCTEMOIO MMEBHUX CUMBOIIIB I[HOTO
OyTTs1, 30KpeMa i3 coriaabHIM MipoM, SIKUI BCe K Ma€ 3B 130K 3 KOHKPETHO-
ICTOPUYHUM CycHuIbCTBOM. CamMe TOMY CITYIITHO 3a3Ha4Yalli TaBHbOPHUMCBKI
IOpUCTH, 1[0 icTHHA — 1Ie Jo4yka 4dacy (nar. — Temporis filia veritas).
KoxxHulf KOHKPETHO-1CTOPUUHUI CyCNUIbHUH J1aJ] Ma€e CBOI coLiasIbHI
[IHHOCTI. 3BiJICH JIMIIEC 3HAHHS OPIEHTHPIB, SIKi JTO3BOJIAIOTH BU3HAYUTH Ha
TPUBAJIUI CTPOK MOJIENb CYCIIUIBHOTO PO3BUTKY, 100pe 1 moraHe, 30Kpema B
Jiep KaBHIH 1 CyTO MOJIITUYHIN JisUIBHOCTI, CTAHOBUTH OCHOBY YXBaJICHHS
K HPAaBOBUX 3aKOHIB', Tak i HEOOXIHUX YIPABIIHCHKUX PIllICHb, B
SKHX 3[0POBUH ITy3]] OKPEMHUX JICP/KABHHKIB 1 OTITUKIB Ma€ MOCTYIHTUCS
HOBITHIM 3HaHHsIM. PO3p00JieHHs Ta 3aCTOCYBaHHS IMPABOBUX 3aKOHIB
y mpoleci PPUANIHOTO PETYITIOBAHHS CYCIUIBHUX BIIHOCUH Hajaae
JIEP)KAaBHOMY YCTPOIO MEBHOT CTaOUIBHOCTI Y B3a€MOJIIT 13 CyCHIIBCTBOM,
T IMOPSIIKOBY € BC1 CHITH JIEPYKABHOI BJIa M ICHYIOUMM COIlIaJIbHUM I[IHHOCTSIM,
oOMexye Biaay, CIpsIMOBYE ii Ha 3aJJOBOJICHHS CYCIUIBHUX JyXOBHUX
1 MarepiallbHUX HOTpe6 TuM caMuM MPaBOBI 3aKOHU MOXYTh CHPHUSATH
crabimizauii CyCl‘IlJ‘II:HOl chyauu BIOPSIKYBAHHIO JI€3[aTHUX CTPYKTYP
TPOMAaJISTHCHKOTO cycmnbcma 1 Iep’KaBH, PO3BUTKOBI IOJII THKO-TIPABOBUX
npoueciB y kpaini. Tomy H, sik Haronomye [Ipem’ep-MinicTp Ykpainu
B. SIHykoBHY, «MHM MOBHHHI BUIIUCATH 1 3aTBEPAUTH 3aKOHAMH IPABO 1
000B’SI3KM HE OKPEMHX OCi0, a IHCTUTYTIB — IHCTUTYTY NPE3HUIICHTCTBA,
BHUKOHABUOI BJIaJI1, BEPTHUKAIIl, CYIOBOi CHCTEMH, OIO3HuIlii. I, Xou Ou XxT0 OYyB
Ha YOJIi LMX IHCTUTYTIB, BIH Ma€ KepyBaTUCs BUKIIOYHO 3aKOHaMU. [HIIoro
LIISAXY I€MOKPAaTHYHOT po30ynoBH YKpaiHU MPOCTO HE ICHYE» .

'TIpo cyTHiCTh IPaBOBOTO 3aKOHY AMB., 30KpeMa: Tayiti B., Toouxa FO. TIpoGie-
MU PO3BUTKY HayKH KOHCTHTYIilfHOTO TipaBa Ykpaiuu // [IpaBo Ykpaiuu. — 1994. —
Ne 10. — C. 9-10; Kozwbpa M. IlpaBoBuii 3akoH: mpobiemu kputepiiB / BicHuk
Axanemii mpaBoBuX Hayk Ykpaian. —2003. — Ne 2-3. — C. 83-95.

2 VkpaiHa y cBiTOBOMY iH(pOpMAIHOMY TTPOCTOPI.
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[pakTrka couialbHO-MONITHYHUX PYXIB € MPOLECOM MOCTYIIOBOTO YCBi-
JOMJICHHS CyTHOCTI coliaibHOT cBoOoau. IcTopist AificHO «3HiIMae» Bce more-
pENHE, alie He YMHUTHCS aHl aBTOMATUYHO, aHI KyMYJISITUBHO. BCecBiTHS ic-
TOPIisI COLIANBHOTO PYXY € Pe3yJlbTaToM CKIAHOI TiaJeKTHYHOI B3aeMOil y
MIPUPOAHUX 1 COIIaNIbHUX SIBUIIAX, CEPEl OCTAHHIX — JIEPKaBHUX 1 FOPH-
JUYHUX', KOMOIHAIIT YMCIEHHUX MaTepialbHUX Ta TyXOBHUX YUHHHKIB,
MIPOIIECOM 3MiHHU CTaHy CTaOLIBHOCTI MEBHUX CYCIIJILBHUX BiTHOCHH, T0OPO-
IO i IOraHOTO B HUX TOIIO, CBITYHUTh, 30KpEMa, PO MOCTiIHHE CTAHOBJICHHS
1 PO3BUTOK CYCIIJIBHOI CBIIOMOCTI, B TOMY YHUCII1 IOPUAUYHUX HAYKOBUX
3HaHb, 1X CHCTEM, MOHATIHHOTO amapary, 0COOJIMBO MpPH PO3B’sI3aHHI
CKJIAJIHMX KOMIUIEKCHHUX CYCHiIbHHUX Tpobiem. «lOpuandHa Hayka (abo
ii ramy3i), sik 1 Oyab-sika Hayka, — Bigmiuae M. [TaHoB, — mependauae HasiB-
HICTb PO3BHHEHOT 1 BIIOPSIKOBAHOT CUCTEMH 3HaHb. BoIHOYAC BOHA TOBHHHA
Mary K arpuOyT BiANOBIAHUI IHCTPYMEHTApii i3HAHHS: PO3BHHEHY CHC-
TEeMY KaTeropiil i MOHITh — MOHSTIWHUN amapar, sSIKHi BU3HAYAETHCS
TIpeIMETOM JaHoi Hayku. Floro GopMyBaHHs € HAIBaKIIMBIIINM 3aBIAHHAM
1 BJIaCHE MPHU3HAYCHHSIM HAyKH, TOOTO KOHCTaHTOO 1i OyTTsin’. TonoBHe, 1o
coLliaJbHUN IPOLEC 3aBXKIU C CYyNEPEUIUBUM PYXOM, SIKUH IPUILYCKAE
neBHy 00poTh0y. | e crocyeTbes BCix GopM 1 3MiCTy collialbHOI B3ae-
Mozii, B TOMY YHCII IepKaBHOI OpraHizalii CycriIbHUX BiIHOCUH, HAJIS)KUTh
10 Oy/Ib-5IKOTO 1CTOPUYHOIO HEepiozy.

I xoua 1eii pyx HaOyBa€ NMEBHOI KOHKPETHO-1ICTOPHYHOT XapaKTepPUCTH-
KH, 3yMOBJICHOT peallbHUMH ICTOPHYHUMH HE TIJIbKH MOXJIHUBOCTIMHU,
a i 0OOMEXEHHSIMHU y Tpolieci 3a0e3neueHHs (30KpeMa JIep)KaBHOT0) YMOB
JIIOJICHKOTO iICHYBaHHS Ta PO3BHUTKY, BiH 00OB’SI3KOBO BKITIOYA€E y CBil 3MiCT
Te, 10 BUTPUMAJIO BUIIPOOyBaHHS yacoMm, TOOTO Te, L0 Ma€ IO CyTi 3a-
ralbHOJIIOACHKE 3HAUYEHHS. AJle CIiJ 3a3HAYUTH, [0 00’ €KTHUBHI TE€H-
JeHIIIT MOXYTbh 1 He 30iraTucs 13 cy0’€KTUBHUMH IUISIMH KOHKPETHOT
nepkaBHOI moniTHKU. Cy0’€KTHBHI IHTEPECH MOXKYTh CYIIEPEUNTH 00’ €K-
TUBHOMY CYCIIUIBHOMY PO3BHUTKY, IKICHUM 3MiHaM, 30KpeMa JepKaBHUM
1 opunuaauM popmam i mporecam. [IpocTe k KidbKiCHE HaKOTMYEHHS,
MIPUPOIIYBaHHSI OKPEMUX YMHHUKIB HE BEJC OJTHO3HAYHO JO SKICHOI 3MiHH
CYTHOCTI TIEBHOTO COIIaIbHOTO SIBHIIA, TIEPEAYCIM JIePKABHOI IMOJIITHKH,
3aKOHOJIABCTBA, JICPIKABHOTO yIpaBiiHHS. Lle miaTBep/pKye 1 cyyacHa mpak-

! Sk 3a3nauae B. Taii, «... JiaJICKTUKA BUCTYIIA€ BIACHE SIK METOI JOCIIKEHHS,
a igeaicTHYHUI a00 MaTepialiCTUYHUI IiIXOAN XapaKTepU3yIOTh HE CTUTBKH METOI,
CKIUTBKU CBITOIVISAHI MO3ULii iXHiX aBTOpiBY» (Tayit B. . Metomonoriuni npoOieMu
IIPAaBOBOT HAyKH Ha Cy4acHOMY eTari aepxaBoTBopenHs. — C. 14).

% [Tanoe H. M. MeTomonorndeckue acrekTd (GOpMUPOBAHUSI IOHSTUIHHOTO ara-
para ropuauueckoii Hayku //IIpaBoBenenue. — 2006. — Ne4. — C. 18.
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THKa 3aKOHOJABYOTO MpOoIiecy B YKpaiHi, sika 3aCBiA4ye, [0 epeBara HaBiTh
B OLIIHIII YXBaJICHOTO 3aKOHOJIABCTBA B I[IJIOMY HUHI BIIZIA€THCS KUIbKICHUM,
a He SKICHUM MOKa3HHKaM. « MU NUIIAaEMOCh KUTBKICTIO MPUHHITHX
3aKOHiB, — Harousiomye B. Tauiii, — aJjie 3aIMIIA€ThCs aKTyaIbHOIO MPO-
Onema X SKOCTI — SIK KOYKHOTO 3aKOHY, TaK 1 CaMOoro MpoIecy 3aKOHOTBOP-
gocti»'. I 11e He MpocTo AyMKa ydeHoro-Teopetrka. BoHa BijoOpaxkae peasb-
HUH CTaH y 3aKOHOJIaBYOMY M0JI1 YKpaiHH, NpO L0 CBIiA4aTh TaKOX
cnosa npakTtukiB. Tak, ['onoa BepxoBHoi Pagu Ykpainu O. Mopo3 ro-
BOopuUTh: «He BapTo ouikyBary, 0 31 CKUPTH» HAKUAAHMX KUMOCH 3aKOHO-
MPOEKTIB BIACTHCSI BUAUTUTH BAXIIMBIIII 1 TUM BIUIMHYTH Ha Wiy cdepy
BigHocuH. Hi, Tpe6a nepe)lﬁalan cucremy 3aROHOTBOpq0’1' podorw, sika
B KOXHIN cepi (1 B3aeMO3B’s13aHO 3 IHIIMMHU cdepaMK) HOCTIJOBHO YKJa-
JlaTUMeE TIpaBuIIa HOBGI(IHKI/I JUTSL TPOMAJIsH, X KOJICKTUBIB, raly3ei eKOHO-
Miku, GizHecy, nepxkaBu»’. «Biiblle He MOXKHA MPALIOBATH Y MPaBOBiii
HEBHM3HAYCHOCTI, KOJU KOXXEH, XTO 31HCHIOE BIIay, IPOJOBXKYBaB AisITH
TaK, HiOW TPaBUII MOBEMIHKK HE icHy€e»’. 1o CyTi, HIeThCs PO MepCIeKTHB-
He IUTaHyBaHHS 3aKOHOAaBYMX podiT BepxoBHoi Paan Ykpainu.

Kpim 3a3na4enoro, Tpeda HaroJI0CHUTH HA TOMY, 1110 i JOHWHI B YKpaiHi
HE po3p0o0JIeHO HAYKOBOI CUCTEMHOI KOHIEMIIT JeMOKPATHYHOT TpaHC-
(hopmarii ykpaiHCBKOTO CycHiibCcTBa, Ae Oyno O 3po0ieHo 00’ €KTUBHI
MOPIBHSIHHS BCIiX BTpaT 1 Han0aHb BiJ po3BUTKY KosminHboro CPCP i camo-
CTIHOTO PYXy YKpaiHM HUIIXOM JieMoKparii. JloHuHI yKpaiHChKi OpraHu
JIep>KaBHOI BJIaJIM HE JICTaIN YPOKHU 3 TOTO, 110 1 yomy BinOymnocs 3 CPCP,
30KpemMa 3 HOTro eKOHOMIKOIO, TTOJIITHKOIO 1 JIepKaBHUM YIIPaBIiHHAM. X0o4a
yci cripoOu MPAaKTUYHOTO MEPETBOPEHHS «yCHAIKOBAHOT» YKpaiHOIO Bij
CPCP comianbHOI AICHOCTI, BKJIFOYAIOUU Cy4YacHy MOJITHUHY pedopmy B
VYkpaiHi, sika iepen0dadae KOHCTUTYLIHHY 3MiHY TPE3UACHTChKO-TIapiia-
MEHTCHKOI (JOpPMH J1ep>KaBHOTO TMPaBIIHHS, 1110 iICHyBasa B KpaiHi micis
OJICpPKaHHS HEIO MOJIITUYHOI He3aJICKHOCTI BiJI PaJsSHCBKOTO J€PKaBHOTO
[[CHTPY, Ha [apJIIaMEHTChKO-IPE3UICHTChKY?, 3yMOBIFOBAINCS HEOOXi-
HicTIO cTabinizanii ykpaiHCbKOTO CYCIHIJIbCTBA, 3a0e31eYeHHS MaTepiaib-
HOTO J100po0yTYy Hapoy, yXOBHOTO PO3BUTKY Jtojei. | gami B Ykpaiui

! Tayiu B. TIpo HayKOBO-IOCIIi THUIIBKY Ta OpraHi3aliiiHy poboTy Akaaemii mpaBo-
BHX Hayk Ykpainu y 2004 poui // Bicauk Akanemii npaBoBux Hayk Ykpainu. —2005. —
Ne2.—-C.5.

2 Mopo3 O. BituusHsHuii napaamentapusM: o naii? // Tonoc Yipainu. —2006. —
23 cepr.

3 Ham moTpiGHa mporpama fisuibHoCTi. 3ycTpiu [onoBu BepxoBHoi Paau OsnekcaH-
npa Mopo3sa 3 konektuBom «lomocy Ykpaiam» // Tam camo. — 2006. — 12 Bep.

* Nokmamuimie npo 1ie auB.: [Jeix M., XKyx H. JluHaMika npe3ueHTChKOI BIIaJH B
Vkpaini / Bicauk Akaznemii mpaBoBux Hayk Yipaiuu. —2006. — Ne 3. — C. 33-44.
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MIPOIIOBXKYIOThCS OOPOTHOA 3a JIepKaBHY BIIaY, MOJITHKA COLIaIbHOTO I0-
yni3My, 60poTh0a 3 KOPYIILI€I0, M AMIHIOIOTECS KaTeropii «1eMoKpaTnyHa
TpaHchopmalis YKpaiHu» 1 «pHHKOBa TpaHchopMallisi eKOHOMIKH YKpai-
HU», IeMOKpaTHiHa TpaHchopmalis «ycnaakosanoi» Bix CPCP «mpaBoBoi
CHCTEMU» TOLLO.

CycminbHa cB00O/1a SIK BRXKIIMBA IEPEyMOBa CTAHOBIICHHS BLTHHOT,
TBOPYOi 0COOUCTOCTI, sIK HEOOXiJHA YMOBA PO3BUTKY I'POMAJIHCHKOTO
CYCHIIBCTBA, HE Y3yPIIOBAHOTO TOTATITAPHOIO ICP)KaBHOIO BIAJIOI0, BCE K
niepebadae po3poOIIeHHS 1 YXBaJIEHHS HE MPOCTO «KIJIIBKICHO HOBOTOY
3aKOHOJIABCTBA, II0 PETYINIOBAIO O BiTHOCHHU CBOOOH, a 3aKOHOIABCTBA,
KoTpe Oyio O aJleKBaTHUM CyYacHHM peallisiM He3alexHol YKpainu, QyH-
KIIOHYBaHHS 1 3MIIIHEHHS SIKOTO Ma€ Bi10yBaTHCS Y HAPAMI BITIOBIIHO
1o Koncruryuii Ykpainu gemokparndnoi TpaHcdopmariii. A ue nependa-
Yae rnepeayciM HOBUI Mi3HABaJIbHUN IHCTPYMEHTAPId — CydacHi IOpHINY-
Hi METOJIOJNIOTII0 1 Teopito, sIKi O ypaxoByBaJiK 0COOIMBOCTI YKpaiHu.
B. Tari#i o0 cydyacHUX METOJOJOTIYHUX MiXOJIB aHAII3y COIialIbHUX
1 IOpUAMYHMX SBUIL B YKpaiHi CIYLIHO 3a3HAyYae, 0 BOHU «IaTyTh MO3H-
TUBHMH pe3ybTar JIUILIE TOAL, KOJIH... OylyTh 3aCTOCOBYBATUCS HA BJIACHO-
My I'PYHTI 3 ypaxyBaHHSAM COL1aJIbHO-KYJIBTYPHUX TPaIULIiN )KUTTEA1IIb-
HOCTI Ta MEHTAJITeTy HapoJy YKpaiHu, sikuil Mae 0araToBiKOBY icTOpilo,
3HaB, 3BUYANHO, SIKICHO Pi3HI MEPiOAN CBOTrO PO3BUTKY...»'. IIpore yueHwuii
pOOUTH BaXJIUBHUI BUCHOBOK ITPO T€, IO «OHOBJICHHS METOJOJIOTIT BIT-
YU3HSHOT IOPUCTIPYICHINT HE TOBUHHO TPU3BECTH JI0 HEXTYBaHHS BCiMa
HAyKOBHMH PO3POOKaAMH MHUHYIUX POKiB, HACAMIIEPE] TUMH yCTAICHUMHU
HaIpamOBaHHAMH, SIKi BUTPUMAIU BUIIPOOYBAaHHS YacOM 1 THM CaMHM ITifl-
TBEPIUIH CBOIO JOCTOBIPHICTD i MPAKTHYHY 3HAYYIIICTH» .

[porec nopanbiioro GopMyBaHHS TPOMAISTHCHKOTO CYCITIILCTBA 1 TBO-
PEHHA MPaBOBOi, colianbHOI JepKaBU B YKpaiHi aKTUBHO CIIOHYKA€ 110
BiZIMOBH BiJl YCTaJICHUX, JIFOYUX, OJJHAK YK€ Hee(DEeKTUBHUX HUHI METOJI0-
JIOTIYHMX MPUHIIMITIB IMI3HAHHS COIaIbHOT PeasbHOCTI, 30KpeMa I0pU Y-
HUX HOPM. [X pO3po0yeHHs # yXBaJeHHs 1ePKaBOoIo i MOTPEOYIOTh HO-
BUX NPOLEAYp, CIPIMOBAHUX Ha CTBOPEHHS MEXaHi3MiB 3BOPOTHOTO
3B’SI3KY CyCHIIBCTBA 3 ICPIKABOIO.

[epenycim Ha vaci 3MiHa 1JICOJOTIYHUX MPUHIIMITIB MOOYIOBH YKpa-
{HCBHKOT JiepKaBH, 30KpeMa 1i 3aKOHOIaBCTBa, (POPMYBaHHS 11€0JIOT11 YKpaiHCh-
KHX TIPAaBOBOI JIepKaBH 1 TPOMAISTHCHKOTO CYCHUIBCTBA, SKI MAlOTh CTaTH
MIATPYHTSAM BITYM3HSHUX MOJITUYHOI 1 MPABOBOI CUCTEM, Y TOMY YHUCIIi CH-

' Tayiu B. 4. Merononoriyni npobiemMu MpaBoBOi HaAyKH Ha Cy4acHOMY eTarli
nepskaBoTBopeHHS. — C. 12.
2 Tam camo. — C. 13.
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CTeMH YKPaiHCBKOTO MpaBa. AJDKe BiIOMO, IO JIepKaBHA Blaja, 11 mpaBoBa
oprasizauist MaroTh (QyHKIIIOHYBaTH He 3apaau cele, a 3apanu 3a0e3neyeH-
HS LUTICHOCTI, CTAJIOr0 JUHAMIYHOTO PO3BHTKY cycmiiibcTBa. Came ToMy
YTBEPKEHHSI 1 3a0e311eueHHs 3aKOHHUX TIpaB 1 CBOOO/I JIIOAMHY 1 TpOMa/isi-
HUHA Ma€ CTaTH OCepAsM MMyOIiUHUX, HacaMIlepe JepKaBHUX, IHTepeciB
B YKpaiHi. 3Bijich MONIYK NUISXIB YIOCKOHAJICHHS] OpraHizaiii aep»aBHo1
BJIAJIM HE MOKE OOMEKyBaTHUCS 1i BHyTPIIIHIMU 3aKOHOMIPHOCTSIMH, CY-
MEPEYHOCTSAMHU, PO3B’A3aTH SKi HAMAratThCsl HUHI, Ha Kallb, JIUIIC 33 paxy-
HOK aJMIiHICTpaTHBHOI peOpMH, ONTUMI3AIIil 3B A3KIB MK JIepKaBHIMHI
OpraHaMmH, BJOCKOHAJICHHS OKPEMUX TOBHOBa)XEHb MOCAJIOBIIIB. be3ymoB-
HO, 1€ BXKJIMBO, aJI€ 1€ JIUIIIE YaCTKa ICTUHU, KOPIHHS SIKOT CSATal0Th 3aKOHO-
MIpHOCTI B3a€MO/Ii1 IepKaBH 1 cycrinbeTBa. [lepiaBHa Blaja JeMOKPaTHY-
HO JIEP’)KaBHO BIIOPSJKOBAHOTO IPOMAJSTHCHKOTO CYCHIIBCTBA, 10 YOTO
nparsHe YKpaiHa, KoxHa 11 OKpema rijika Jep>KaBHOi BJlaJy OBHHHI HE TUIBKH
MarTH 4iTKO IOPUMYHO BU3HAUYEHY KOMIIETEHII0, a i OyTH BiJIIIOBIIaTbHUMU
nepe] CyCHiJbCTBOM 1 HOTo YWieHaMHM, X04a KOHCTHTYLIS SK IIeBHA MOMITH-
KO-IOpUANYHA MOZEIb JEMOKPATHYHOIO JIEPKABHO BIIOPSIIKOBAHOTO CYCIiIb-
CTBa Ma€ PeryjIoBaTH TaKOXK BiIHOCHHU B3a€MHOI, IPOTE PI3HOI 3a Xapak-
TEpPOM BIJMOBINANBHOCTI 1 CYCIIIIbCTBA, 1 JIepKaBH, OCTAHHBOI, 30KpeMa,
3a IPOrPECUBHUIL CyCNIUIBHUN PyX 1 BIAXUJIEHHS Bl HBOTO.

Bupaetbes, o0 He MOXHA PO3DIISIATH OyIb-SIKUI IOPUIUYHUIN aKT SK
NpaBOBUH, 30KpeMa CIpaBeIJInBHIi, [0 BiJNOBiAaEe MOTpedam Ta iHTe-
pecam OUIBIIOCTI CyCIIBCTBA, a JHIIC K IOPUANIHAN JOKYMEHT, IO 3a-
KPIILTIOE TIepelyciM BOMIO MIPEICTABHUKIB JICP)KAaBHOI BIIA/IH, sIKa HA4eOTO €
BHPA30M BOJIi «BCbOTO Hapoay». He MoxkHa OauuTH PO3BUTOK CYCHIIBHUX
BIJTHOCHH Kpi3b MPU3MY 33JI0BOJICHHSI JIUIIIE Jiep>kaBHUX noTpeO. Le i mpus-
Beo B KiHlleBoMy pesynbrari B CPCP 10 ofepxkaBieHHs TPOMaIsTHCHKOTO
CYCHIJIBCTBA, 10 1 CTAJIO CKIIAJIOBOIO JDKEPeJia Horo po3Bally i 0yio yc-
najKoBaHe He3alleXHO YKpaiHOIO, HepeTBOPUIIOCS HA OpraHiuyHy
CKJIAJIOBY JKepesa KpuMiHaiizamii yKpaiHChbKOTO CyCHiJIbCTBA, TiHi3alil
HaI[lOHAIBHOT €eKOHOMIKH, KOPYTIIIii z[epmaBHo'l' BJIAJIH.

Taka «crammnHa» He crpusie CYCIIJIBHOMY, HACaMIIEPE/| TECOPETHIHOMY,
YCBIJIOMIICHHIO PEaJIbHOI podTi pramcnKHx JIepiKaBH 1 YUHHOTO TIpaBa B Cy-
YaCHOMY JIepKaBHO BITOPSIIKOBAHOMY CYCIIBCTBI, 3MiHI CTaBICHHS IPOMa/I-
chKOCTI YKpaiHu 710 00 €KTUBHO HEOOX1THUX JiepKaBHUX (PYHKIIIH, 0C00-
TUBO (QYHKLIT 1ep>KaBHOTO YIPABIIHHA CyCIUJIbHUMHU MIPOLECAaMH B TIepe-
X1IHUH icTOpUYHMI nepiox i oro 3akoHoxaB4doi 0a3u. ['ooBHE, WO 1A
«CTagIIMHa» HE CIPHSE MOUIYKY HOBHX METOJOJOTIYHHUX 1 TEOPETHUYHHX
3acajl sIK JOCIIJIKEHHsI, TaK 1 MepeTBOpPeHHs «ycnaakoBanux» Big CPCP
JICpYKaBHUX 1 MPABOBHUX BIJIHOCHH.
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Bigomo, mo e y 1997 p. Kabiner MinictpiB Ykpainu, po3risaa-
I0YM K CKJIaJoBYy IpaBoBoi pedopmu B YkpaiHi pehopMyBaHHS YHHHOT
BUB Tepe]] BITYM3HAHOIO IOPUIMYHOIO HAYKOIO 1 MPAKTUKOIO 3aBAaHHs KOH-
LEeNTyalbHO OOIPYHTYBaTH HaNpsAMH 1 LUIAXH peopMyBaHHS 3a3HAYCHOT
raiysi, sika OpraHiyHo OB’ si3aHa He TUTBKH 3 AiSIIbHICTIO OPTaHIB JIepKaB-
HO1 BUKOHABYOI BJIaJIM 1 OpraHiB MiCLIEBOIO CaMOBPsAyBaHHs, a i 3 110-
BEJIIHKOIO yCIX TPOMaJsiH YKpaiHU, OHOBJICHHAM 3MICTy IXHBOIO aJJMiHICTpa-
THUBHO-IIPABOBOTO cTarycy. KOHCTUTYIIiIHE 3aKpilIeHHs] HOPMH, BiIMOBIIHO
JIO SIKOT JIFOJIMHA MA€ PO3IVISIATHCS B YKpaiHi HAHBHUINOIO COLIaIbHOIO IiH-
HicTIO (1110, JI0 pedi, BIIMOBIIa€ €BPONEHCHKUM CTaHIapTaM JIEMOKPaTHY-
HOT opraHi3aii Iep»KaBHO BIIOPSAAKOBAHOTO CYCIIUILCTBA), & HE TPOCTO ajl-
MiHICTPAaTUBHUM 00’ €KTOM BJIQJIHOTO BILUIUBY, CIIPHSE TOMY, 110 JIFOJIHA CTa€
LEHTPaIBHOIO (HIryporo He TUIbKH 3arallbHOTEOPETHYHUX JOCIIHKEHb y BiT-
YM3HSHIM FOpUCTIPYICHIIT, a i Tanmy3eBux Hayk. Sk HaronouyioTh B. [llem-
mry4eHko i B. BaOkiH, «BaKIMBUM CHCTEMOYTBOPIOIOYMM YHHHUKOM YKpa-
THCHKOTO CYCIIJILCTBA € JIOJMHA K HaWBHINA COIiadbHa IHHICTH...»'
Be3yMoBHO, 11e BUMarae nepeocMHCIEHHS CyTHOCTI FOPHIMYHOTO PEXUMY
BiTHOCHH MK JIEPKaBOIO i TPOMaITHUHOM, 1110 TPAJIUIIITHO 32 Yach pajisH-
ChKOI BIIQJIM IPYHTYBABCS HA 1ICONIOTTYHUX MPUHIUAINAX «IIOJITHKA TIepe-
JyCiM», «JIOMIHYBaHHS Jiep>KaBU HaJ JFoauHOI0» Tomo. o x 1o izeomorii
MIPaBOBOI JIEpKaBH, TO TOJOBHUMH iJIesIMH, SIKI CITOBIYIOTHCS HEHO, € inei
BEPXOBEHCTBA IpaBa 1 CIYXKIHHA JIepKaBH JIFOHHI, 10 MaIOTh PO3IIIsIa-
THUCS K CKJIJIOBI «ITFOAMHOLUEHTPUCTCHKOT» 11€0II0Tii.

[locuneHHst poJii JIIOAMHU B CyYaCHHUX CYCHUIBHUX, 30KpeMa FOpUAHY-
HHX, BIJJHOCHHAX, JIE JIep)KaBa MPOJIOBKY€E OYyTH OJIHIEIO 3 X OCHOBHUX
CTOPiH, TOTpeOy€e MOAANBIIOT0 BUBYCHHS MOXKIMBOCTEH 3aCTOCYBaHHS
B IOPUIUYHUX JOCIIKEHHAX CUCTEMHOTO miaxony. CaMme 3aBIsSKH peai-
3a11ii 0araroacreKTHUX, 6araTOMipHUX MOYJIMBOCTEH CHCTEMHOTO IiIXOMY
B IIPOILIEC] IOCITIJPKeHHS CyYacHUX IOPUJIMYHUX BITHOCHUH B YKpaiHi i
3aKOHOMIpPHOCTEH BITUM3HAHOI CUCTEMH IIPaBa MOXKHA iCTOTHO IiIBUILUTH
X (HayKOBHX JOCIIPKEHb) Pe3yJIbTaTUBHICTb. «CydacHa METO0JI0Tis I0pu-
JIMYHOTO TTI3HAHHS BUXOJUTh 3 TOTO, 1[0 TIPABO — II€ HE TUTBKH HOPHIHIHUIH,
a ¥ corianbHul ()EeHOMEH, Ha SKUI BINIMBA€ CKOHOMIKA, MOJIITHKA, MOPAJIb,
KynbTypa. ToMy BceOiYHe Mi3HaHHS MpaBa, MONTHOIeHe TPOHUKHEHHS B HOTO
CKJIa/IHI SIBUII[A TA IPOLECH HEMOXKIIHBI y PAMKAX FOPHINYHOTO TOTMATH3MY»?.
AJte 1ie He O3Haya€ MepeTBOPEHHS FOPUINYHOT HAyKH Ha TIPOCTY CyMY 3HaHb,
3aM03WYEHHX 3 PI3HUX HAYK, TaK 3BAHOTO METOJOJIOTIYHOTO TUTIOPaJi3My Ha

" Hlemuwyuenxo FO. C., Babkin B. /I. Bxa3. npaus. — C. 7.
2 Tam camo.
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METOAOJIOTTYHHI aHAPXi3M, KOJIM 3aCTOCYBAHHS CHCTEMH Pi3HUX HayK Ha4eO-
TO CTBOPIOE CHTYAILIIFO METOJ0JIOTTYHOTO Oe3i1aiisl, eKIeKTH3My, Xaocy'. Ile
03Hauae, M0 1 IOPUINYHI BIIHOCHHHU B LIJIOMY, 1 CHCTEMa BITYM3HIHOTO
npasa, 1o CyTi, CIIPSIMOBaHI Ha peasizallito Ta 3a0e3neueHHs ColialbHUX
NPUBATHUX 1 MyOJIIYHKUX 1HTEpeCiB, a 0araTOMipHUI MiIXix 7O mpaBa «J103-
BOJIsiE, — sIK 3a3Havae B. baOkiH, — po3misaaTy iHAUBITyaTbHO-0COOHCTI
1 myONIYHO-TIPABOBI 3acayl SIK TaKi, 10 HAJIEKaTh 10 PI3HUX BUMIPIB CYCITLIb-
CTBA 1 JIFO/IMHH, & HE BUKJIFOYAIOTh OfIHA OIHY»?.

CyuacHa HalllOHaJbHa 3arajibHa TEOpis OPUANYHOI HAYKH B MpOLECi
JOCIIIKeHHA 3aKOHOMIpHOCTEH mpaBa 1 JepKaBU Ta BU3HAYECHHS iX
MOHATH 3 MO3UIiT 0araToacrnekTHOro, 0araTOMipHOTO IMiX0/1B MOBUHHA
BPaxXOBYBaTH B3a€EMOJII0 IyXOBHUX 1 MaTepiajbHUX 3acaj] (GopMyBaHHS LUX
COI[iaJIbHUX SIBUIII, BIUIUB SIK 3araJIbHOJIIOICHKKX I[IHHOCTEH, TaK 1 HOpMa-
TUBHO HaJIOKHUX MOJIeJIel Ha OopraHi3alilo NeBHUX CYCHUJIbHUX BiIHOCHH,
a TAKOXK JOCBIJI MPAKTUYHOI peatizaiii uX Moielieil B coliaabHOMY OYTTI.

CyTHICTIO TIPOIIECIB IEMOKpATHYHOI TpaHchopMallii yKpaiHCHKOTO Cyc-
MUIBCTBA, YCiX cep HOro KUTTENIIBPHOCTI € HacaMmIiepes iX OJIFOJHCHHS,
ryMaHi3ailisi, CTBOPEHHS B MEXaHi3Mi Jep>KaBHOI BJIa U 1 MiCIIEBOTO CaMO-
BpSyBaHHS YMOB 3a0€3MEUCHHS 1 3aXHUCTy IOPUIUYHIUMHU 3ac00aMu
Ccy0’eKTUBHUX (TIyONIYHUX 1 MPUBATHHX ) MPaB 1 CBOOOJ JIFOAWHU 1 TPOMaJIs-
HHHA, 4 TAKOXK 3aKOHHKX iHTEepeCiB ropuaunaHux oci6’. ITo cyTi, e mepexin
BiJl «1€P’KaBOLIEHTPUCTCHKOI» 10 «IIOANHOLEHTPUCTCHKOD 11€010rii, Konn
OCTaHHS Ma€ BU3HAYHUTH CTPYKTYPY 1 PyHKLIOHYBaHHS BITYN3HSIHOT CHCTEMU
npasa. ITpu oMy i} YpaxoByBaTH HCpOSpI/IBHI/II/I 3B’430K IIpaBa i 1opu-
JYHOTO 3aKOHY 13 CHpaBeI[JII/IBICTIO SK COL[IaJIBHUM SIBUIIEM. 3 OIJIsIAy Ha
Te, 110 CIPaBEeIJIUBICTh B CYCHIJIBCTBI € Ba)XKJIMBOIO 03HAKOIO MpaBa, a
BiZITaK, MPaBOBOTO 3aKOHY, HE MOXHa PO3IIISIaTH CYTHICTh ITpaBa y Bij-
PHBI BiJl CYTHOCTI CIIPaBEJTUBOCTI, SIKa B KOXXHUI NIEBHUH ICTOPUIHUH T1e-
piozx MOXKe IHTEPIPETYBATUCS COLIATbHIMU CHIAMH TI0-PI3HOMY”.

Age 3aranpHOCOMIIabHA (DYHKIIIS TTpaBa, OB’ s3aHa 3 HOTO 1HIIUMU Xa-
paKTepUCTHKAaMU, HE MOJKE 3aJI€KATH JIUIIIE Bifl BOJII 1 KOHKPETHHX IiJIeH
BOJIOJIAPIOIOUMX Y CYCIINbCTBI Jtojield. [IpaBo BUKOHYE B CyCHIBCTBI HE

' us.: Pabinosuu I1. ®inocodis npasa: neski Hayko3HaBui croxeru // Bicuuk
Axazemii mpaBoBux Hayk Ykpainu. —2003. — Ne 4. — C. 10.

2 baokin B. J]. B3aemo3B’s13ku (hiztocodii npasa Ta 3arajbHOI Teopii JeprkaBH i npasa //
Tpo6nemu dinocodii mpasa. —2003. — T. 1. — C. 59.

* uB. Takox: [piewrxina O. JleneHTpaizaris AepkaBHOT BIa/i Ta PO3LUINPEHHS
MpaB MiCLIEBOTO CaMOBPSAAyBaHH: podiemu i nepcnekrusu // [IpaBo Yipainu. —2006.
- Nell. — C. 86-89.

* JTuB., 30kpeMa: 3arajibHa Teopis Jepykasy i npasa: [Tinpyannk / M. B. 1Bk, B. /1. Tka-
4yeHko; 3a pen. M. B. Lpika, B. JI. Tkauenka, O. B. [lerpummmna. — X., 2002. — C. 374.

30



MIPOCTO HOPMATHUBHY, IHCTPYMEHTaJIbHY (YHKIIF0, a i € OPraHivHOIO CKJIa-
JIOBOIO JIFOJICHKOT KYJIBTYPH, 10 TIOCTIHHO PO3BUBAETHCS, SIK 1 JFOJMHA.

Bbe3ymoBHO, B IpoIIeCi Cy4acHOTO AE€PKaBHOTO PEryliOBaHHS, SKE ax
HIiSIK HE BUKJIIOUa€ 3HAUCHHS IUIAHYBaHHS 1 MPOTHO3YBAHHs', BAXKIIUBY
poub Bifirpae ¢popmanbHa BU3HAYCHICTh IOPUIUIHUX HOPM, IO CIIPUSIE
3aMpoBaHKEHHIO I0PUINYHOI PIBHOCTI KOKHOTO Iepes] 3aKOHOM 1 CYJIOM.
[Ipore GopmarbHa BU3HAUYEHICTh HE OXOILIIOE BCIO CYTHICTH ITpaBa. JlilicHo,
JUTS TPAaBHHUKA 3aKOHHICTh Ma€ OyTH BUIIOKO 3a Bce, alle abu CMaK 3aKOH-
HOCTI B CYCIIIJILCTBI OyB CTaOIIbHUM, 3aKOH Ma€ OyTH MPaBOBUM, 30KpeMa
CTIpaBeJIIMBHM, a II¢ HE OJTHE 1 Te K, 10 HEBU3HAYCHICTH Y MPaBi.

o >k 10 mpaBOBOT Jep>kaBU, TO BOHA Ma€ 3a0e3MeuyBaTH HE TUIBKH
PEKUM 3aKOHHOCTI B KpaiHi, a i HayKOBY OOIPYHTOBAHICTb ITyOJIiYHO-TIPaBO-
BHX CTaHJApTiB (QYHKIIOHYBaHH: OpPTraHiB Jep:KaBHOI BIAJH, IEpeayCiM
opranizauii i pyHKIIOHYBaHHS OpraHiB Aep>KaBHOI BUKOHABYOI BIIaH, CY-
JIOBOTO, B TOMY YHKCJI1 aIMIHICTPaTUBHOTO, 3aXUCTY MPaB i CBOOO JIIOAMHA
1 TpOMaJITHUHA TOLIO.

[ToTpebu AMHAMIYHOTO MpOLECY CTAHOBICHHS YKPaiHCHKOI'O rpoma-
JITHCHKOTO CYCITUIBCTBA 1 BIJIMOBITHOT IEMOKPATHYHOI, IPABOBO1, COIiaIbHOT
JepKaBH BUMArarTh HE TUTbKH 3MiHU MapaJurMu’ BITYH3HIHOT FOPHCIIPY-
JIeHIIIT B3arali, a 1 OKpeMuX IiJiell 1 HanmpsIMiB J1OCIiAHUIBKOI poOOTH,
30KpeMa y cdepi BITYU3HIHOI MPABOBOI CUCTEMH, B TOMY YHCI CUCTEMHU
mpasa, il CKJIaJJOBUX — NPHUBATHOTO 1 MyOmivHOTO npaBa. HeoOximHicTh
(hopMyBaHHS Cy4acHOT IPaBOBOT MapairMy BiTYM3HIHOI FOPHIMYHOT HAyKH,
CHpSAMOBAHOI MepeyciM Ha JOCIiPKEHHS peallbHUX MOTped Ta iHTepeciB
TOIUHHU K 0COOMCTOCTI, 0OyMOBIIEHA PHHAWMHI 1BOMa YHHHHKaMH. [1o-
nepiie, ToTpedaMu MPAaKTUKU IOPUAUYHOTO CYTIPOBOIKEHHSI KOHKPETHUX
3axo0JIiB 3A1HCHEHHS JIep)KaBHOI 1 mpaBoBoi pedopm B kpaini. [To-gpyre,
norpedamu pedopMyBaHHS BITYM3HIHOTO MpaBa 1 3aKOHOJABCTBA, «YC-
MaJKOBAHUX» BiJ PaIsSHCHKOI CUCTEMHM IpaBa. Y LIbOMY BHUIIQJKY HIeTbcs
PO 3JIIMCHEHHS! HEOOXITHUX MEePETBOPEHB y BCIX Tally3sX BITYU3HSIHOTO
TIpaBa SIK CKJIaJOBUX CHCTeMH npaBa Ykpainu. Merbcs nmpo nesnuit HanpsM
MPaBOBOT peq)OpMI/I B YKpaiHi, sika Ma€e BpaXxOBYBaTh 3apy61>i<m/m JIOCBIT, ¥
TOMY YHCIl MIDKHAPOJHO-TIPABOBI CTaHAAPTH, 1110 MOTPeOYy€e MOPIBHIIBHUX
JIOCJTiJKCHB.

! Tus.: T'op6amenxo B. TloniTuuHe nNporHo3yBants: Teopist, METOILOJIOTIs, TIpaK-
tuka. — K.: 2006; Pyouy @. OCHOBU MOJITHYHOTO ITpoTrHO3yBaHHA // Bive. —2006. —
Ne 21-22. — C. 40; I1anaciox b. MUCTEUTBO YIPaBIsATH — TUBUTHUCS Briepea // Ypsa.
Kkyp’ep. — 2006. — 22 nucr.

2TIpo cyTHICTh TOHATIS «napaaurma» auB.: Kyx T. CTpyKTypa Hay4HbBIX peBO-
nmroumii. — biaarosemenck, 1998.
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OTxe, 3MicT pehopMH BITIM3HSIHOTO NPaBa 1 3MicT pehopMH IPaBOBOT
napagurMy YKpaiHu xo4a i TICHO MepeIutiTaloThes, alle ax HisiK LJIKOM He
30iratoThest. SIKIIo WaeThes mpo peopMy BITUU3HSHOTO YMHHOTO IpaBa, TO
MalOThCS Ha yBa3i MeperyciM 3MiHEHHs, JOIIOBHEHHsI, OHOBJICHHS, CUCTEMa-
THU3ALLsI TOLIO YUHHOTO 3aKOHOIABCTBA, HOPMH SIKOTO 3aKPIIUTIOIOTH BIANIOBITHUH
OanaHc MPUBATHHUX 1 MyOIIYHUX IHTEPECIB 1 3a0€3MeuyIoTh 1X peaizalliio 3a
JIOTIOMOTOIO BIATIOBITHUX MPUBATHO- 1 MyOIiYHO-IPaBOBUX METOIIB 1 3a-
co6iB'. IIlo x 10 hopMyBaHHS Cy4acHOI MPAaBOBOI MapagurMu YKpaiHH K
MIEBHOTO HAyKOBOTO MPOCTOPY PO3BUTKY FOPHIMYHOTO 3HAHHS, TEOPETHUHOI
TepeyMOBH PO3BUTKY BITYM3HSIHOT FOPHIAWYHOI HAYKH 1 3/11HICHEHHS peopMH
YKpaTHChKUX JICPIKaBU Ta YHHHOTO TpaBa, TO BOHO ((hopMyBaHHS) O3HAUAE,
30KpeMa, IIEBHY CHCTEMATH3aIlIIO (sika 3100yia odiriiiHe BU3HAHHS ) [TPABOBUX
i71e#l 1 TOIIA/IB Ha CTAaHOBJICHHS, (DYHKIIOHYBAHHS 1 PO3BUTOK Cy4acHHX pa-
BOBHX 1 J€p’KaBHO-BIIQJIHUX BITHOCHH Yy KpaiHi, 3yMOBIEHHX BPEIITi-peIlT
00’ €KTUBHOIO HEOOX1THICTIO 30a71aHCYBaHHSI B3a€EMO3B 13Ky 1 pO3MEKYBaHHS
CYCIIJIbHUX MPHUBATHUX 1 MyOJIIYHUX IHTEPECIB.

TakuM yMHOM, ITPaBOBA NapagurMa YkpaiHu — Iie IeBHa CUCTeMaTH30Ba-
Ha CYKYITHICTh HAyKOBUX MPaBOBUX 1JIed 1 MOMIISIIB, O 3100ynu odimiline
BU3HAHHS 1 BU3HAYAIOTh CTPATETil0 CTBOPEHHS 1 HOPMAaTUBHOI'O 3a0€31eUeH-
HS IOPUAWYHUX BITHOCUH B KpaiHi, 3T1HO 3 SIKOK BU3HAYAETHCS 1 PETYIIIOETh-
s BIAMOBIABHICTh YKPATHCHKUX TPOMAJISIH, OPTaHiB JIepKaBHOI B Ta
OpTaHiB MICIIEBOTO CaMOBPSTyBaHHS 3a iX MPAaBOMIPHY IMOBEIIHKY 1 BiJIXH-
nensst Bij Hel. Lle o3Hauae, mo cyyacHa BITYM3HSIHA MpaBOBa Mapajurma
NOB’s13aHA 1 3 IOPUIUYHOIO HAYKOIO, 1 3 IOPUIMYHO MpakTukoto. Ha 11 oc-
HOBI 3 ypaxyBaHHAM (i710c0()ChKO-IIPaBOBOTO PO3YMiHHS 3aKOHOMipHO-
CTel MOBEAIHKN YYaCHHUKIB IOPUIMYHHUX BIJTHOCHH CTBOPIOIOTHCS TEOPETHY-
HI 3acajii BIPOBAPKEHHS FOPUIMYHUX HOPM Y COIaNIbHY JIHCHICTh, CTPYK-
TYPYIOTbCA TEOPii IOPUANIHOTO MOJIEIIOBAHHS 1 MPOTHO3YBaHHSI.

IpaBoBa napaaurMa, siK i KOHKPETHI HAYKOBi JOKTPUHK?, 10 HA BiAMIiHY
BiJl Iep>KaBHO-IOPUMYHOTO PETYIIIOBAHHS CTBOPIOETHCS 1 )KUBUTHCS 3aBAS-

! Tus.: MeTtozostorist mpuBaTHOTO Mpapa: 30. HayK. pallb (3a MarepiajaMi HayK.-Te-
oper. koH}., M. Kuis, 30 tpaBus 2003 p.) / Penkon.: O. JI. Kpymuan (ronosa) ta in. — K.:
2003; Pabinosuu I1. TlpuBaTtHe i myOniyHe y NPUPOIHOMY TIpaBi Ta 3aKOHOJABCTBI //
Bicank Akagemii mpaBoBux Hayk Yipainu. —2004. — Ne 3. — C. 3—15.

2 [lus.: Toouxa FO. M. Koncruryuist Yrpainu — OCHOBHHI 3aKOH JICpKaBH i CyCITisib-
ctBa: Hapu. moci6. — X.: 2001. — C. 144-151; Kanavxapsn P. A. MecTo T1OKTpHH HAKOO-
Jee KBaJIH(HUIUPOBAHHBIX CIICLMAIUCTOB MO MyOJINYHOMY MpaBy Pa3IMYHBIX HALUH
B HCTOYHUKOBOH 0a3e COBPEMEHHOTO MEXIyHapoAHOro mpasa // TocyaapcTBo u npa-
BO. —2006. — Ne 4. — C. 69-80; tioco orc. Mecto nokTprH Hanbosee KBUTH(OHIMPOBAHHBIX
CIIELMAIIICTOB M0 IMyOJINYHOMY NIPaBy Pa3IMYHBIX HALMIl B HCTOYHUKOBOH 0a3e COBpEeMEH-
HOTO MeKTyHapoaHoro npasa // TocyaaperBo u mpaso. —2006. — Ne 6. — C. 75-85.
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KM Pi3HMM HAyKOBUM IOTJIsIaM Ha OJIMH 1 TOW CaMUU MpeaMEeT, 1HOAI
HaBiTh TaKUM, [0 B3a€MOBHUKIIIOUAIOThH OJIMH OJHOTO, i XO04a BOHA CBOIM
MIIPYHTSIM Mae o(iliiiHO BUSHAHY CUCTEMATH3AI[II0 YUHHUX IOPUIUIHUX
HOPM, BCE K CIIPOMO’KHA BUHTH 32 MEXI peallbHUX IOTped 1 iHTepeciB THX,
XTO BOJIOJ/IIE€ MaTepiallbHUMH LIHHOCTSIMU 1 KEPYE JaHUM CYCHiJIbCTBOM.
ToGT0, BOHA i7I€alIbHO CIIPOMOXKHA Ha BCEOXOIUTIOIOYE TII3HAHHS peabHOT
npaBoBoi nificHocTi. Came 1ie i Haxae MpaBoBiid mapaaurmi YKpainu
3[aTHOCTI OyTH HAyKOBOIO OCHOBOIO JIEPXKABHOT IPABOBOT MONITHUKH, CIIPSI-
MOBYIOYH OCTaHHIO Ha JIEMOKPATHUHY TPaHC(HOPMAIIit0 YKPAiHCHKOTO CyC-
MiIBCTBA, 30KpeMa HOTro MPaBOBOI CHCTEMH.

C. Ilozpeonsaxk, nouent HIOA VYkpainu

BrisieHHs1 NpUHIUITY TYMAHI3MYy B PaBi

I'ymanism (Bix nat. humanitas — JTIOASIHICTB) — CBITOIVIS, B LIEHTPI
SIKOTO 3HAXOAUTHCS i7es JTIONWHA K HafBHUIOI IIHHOCTI, 17€0/0Tis, 110
OpIEHTY€ETHCS HAcaMIIepe ] Ha MO3UTHB JIOAWHHY [IPU BU3HAHHI 11 HEraTUBY,
SIKUH TTOTpedy€e KOHTPOITIO i 0OMEKEHb.

Xoua BriepIie TepMiH «TyMaHi3M» B 3HAYCHHI TIEBHOTO MOTISITY HA KHTTS,
ocobuctoi dimocodii 3’ siBUBCs y garcekoro ¢inocoda ['adbpiens Cibdepna
(Gabriel Sibbern, 1824-1903) B po6oTi «IIpo rymanizm» (1858)!, foro imeiini
BHUTOKH CATAIOTh 111 4aciB paBHix ['peuii i Pumy. Ictopuku po3pizHsoTh
AQHTUYHHUN TYMaHI3M 1 rymMaHi3M apadckkoro BinpomkenHs (XI-XII cr.cT.),
BizaHTiMchKHiA TyMaHi3M (XIV—XV CT.CT.) i TyMaHi3M €roXu €BpONelChKOro
Binpomxkenns (XIV-XVI cr. ct.). Moro LiHHOCT] 0iepKaH IHpPOKe BU3HAHHS
B eroxy [IpocBiTHUIITBA, IEPETBOPHBILKCE 13 TOTO Yacy — MOPSIT 3 HAyKOIO,
TEXHOJIOTIEI0 H 171e€10 TpaB JIIOJAMHU — Ha IIMOMHHUE 1 MOCTIMHO Jitounii
YUHHHK 3arajbHOEBPONEHCHKOT IUBLII3AIi.

Llfo 1yMKy MOXKHa TIPOCTEKHTH B TEKCTI IpeamOyiu npoekTy [loroBopy
po 3anpoBapreHHst Koncturyii yist €Bpory, B sKii, 30KpeMa, KOHCTATy€ThCS,
o «EBpora € KOHTUHEHTOM, 1110 HOoro MEemKaHIli, BiJl MpajaBHIX YaciB

! Tu.: CoBpemennslit rymann3m: 063op MHWOH PAH // http:/humanism. al. ru/ru/
articles. phtml?num=000142.

2 us.: ['unz6ype B. JI., Kysakun B. A. MexayHapoIHOE I'YMaHUCTHYECKOE JBUYKE-
uue 1 «MAHUDECT 2000» // http://atheismru. narod. ru/Ginzburg/Articles/09. htm.
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TIOCTYIIOBO 3aJFOAHIOIOUH HOTO TEPEHH, CTBOPUIIN [UBLII3AIlII0, BUTIICKAIN
BITPOZIOBXK CTONITh IIIHHOCTI, IO € NIOBANUHAMYU 2YMAHIZMY: PIBHICTD JIONCH,
cBOOO/TY, IIAHYBAHHS PO3yMY...»".

CTpKHEBUME €TUYHHUMHU 1JIEIMHU CYy4aCHOTO TYMaHI3MY €:

— BHU3HAHHS T'JHOCTI 1 HE3aJIEKHOCTI 0COOMCTOCTI TOJIOBHOIO COIliaJIb-
HOIO I[IHHICTIO;

— MakcHuMizalis cBoO6oau BHOOPY JIIOAWHY (30KpeMa, cBOOOAM CII0oBa i
COBICTI, IIpaBa Ha 0COOKCTY YMKY 1 He3aJIeXHE JIOCITIPKSHHSI, TIpaBa KOXKHOT
0COOMCTOCTI Ha BJIACHUH CIIOCIO KHTTSI), SIKa Ma€ IMOITUPIOBATUCS TaK AaJIeKO,
HACKIJIBKH LI€ HE 3aBJa€ MIKOAM 1HIIUM. Y 3B 53Ky 3 MM I'YMaHICTUYHA €THKa
CXBaJIFOE 0AraTOMaHITHICTh MOPAJIBHUX MOIVISIIB 1 JTFOACHKHUX [IHHOCTEIH;

— J0JIepyKaHHS IPUHIIMITY, 3T1IHO 3 STKUM KOYKHA JTIOIMHA 3aCITyTOBYE 10
ce0e JI0ICKKOTO CTABJICHHS, BU3HAHHS JJABHBOI 3aOBI/I1, 110 HAKA3YE MPHii-
MAaTH JI0 CBOTO CEPEOBUINA YYXKHX, TOBAKAIOUH X BIIMIHHOCTI;

— BU3HAHHS HIINX 3araibHOIIOJICHKIX MOPAIbHUX CTaH/apPTIB, a caMe:
MIPABMBOCTI 1 JI0/Iep>KaHHs O0ILIHOK, YECHOCTI 1 BIZIBEPTOCTI, JOOPO3HUIN-
BOCTI 1 HaJIIHHOCTI, BIPHOCTI 1 BASIYHOCTI, HEYIIEPEIKEHOCTI 1 CIIpaBeIn-
BOCTI, TOOPOCOBICHOCTI 1 IIparHeHHs 10 CIiBPOOITHUIITBA TOIIIO;

— MIaHYBaHHS TAKUX YECHOT, SIK 31aTHICTh JIO TBOPUOCTI, CAMOCTIHHOTO
BUOOPY, MUCIICHHS 1 TIOBEIIHKY, IIPAarHEHHS 10 MAKCHMaJIbHOI peai3arii
TaJaHTIB 1 3M10HOCTEHN, OIepIKaHUX JIFOMHOIO Bifl IPUPOIH, CIIPSIMOBAHICTh
Ha 3aCBOEHHSI paHillle HEBIIOMUX T cdep MisIbHOCTI;

— rapMOHiiHe NO€THAHHS €THKH 1 pO3yMy; Bipa B Te, O 30LIbIICHHS
3HaHB JIO3BOJISIE JIFOSIM OyTH MYAPIIIAMH 1 JIIOISHIIINMHE, 2 MOPaJIbHI HOPMU
CHPUSIOTH IPOTPECOBI PO3YMY; PO3YMIHHSI TOTO, IO OyAb-sKi JIFOICHKI IIiH-
HOCTI 1 MOpPaJIbHI MPUHIIMITA HAHOIIBIN aeKBATHO MOXKYTh OyTH OOTPYHTO-
BaHi 3aBIAKHU pediekcii; MOuIyk 37arofau Mpu HAsSBHOCTI CylepedyHOCTeN
IIJSIXOM PO3YMHOTO Jiaory?.

I'ymaHi3M sIK OUIIXETHA i1es He MOTvVIa He 3HAWTH CBOE BTLICHHS B MPaBi.
MosxHa i3 BIIEBHEHICTIO CTBEPIKYBATH, 1110 BiH € OJHIEIO 3 HAUCYTTEBIIINX,
OpraHivYHO BIACTHBHUX IPABY SIKOCTEH’, 3 SIKOIO TIOB’sI3aHUH TaK 3BaHU APY-
Uil BUMIp IIpaBa sIK sSIBUINA [yXOBHOTO XHUTTS CycmijbcTat. [IpaBo HIOUTO

' KoncrutyuiiiHi aktu €sponeiicbkoro Corosy: Yactuna I/ Yiopsin. I [lpy3enxko; 3a
3ar. pea. T. Kauku. — K., 2005. — C. 314.

2 Tu.: T'ymanuctuueckuii manudect 2000 // http://www. futura. ru/index.
php3?idart=76.

3 Nus.: YOpuanyna enmknoneis: B 6 T. / Biam. pex. 10. C. Hlemmryvenko. — K.,
1998. - T. 1: A-T. - C. 660.

4 TuB.: Anexcees C. C. BocxoxaeHue K mpay. [Toucku u pemenus. — M., 2001. —
C. 219-220.
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MEPEeBOIUTh TYMaHICTUYHI 11€ai 1 MPUHIUIH 3 CyTO COLiaIbHO-CTUYHOT
peanbHOCTI B FOPUIIMYHY, BHACIIIOK YOr0 T'yMaHHICTh HaOyBa€e cTaTycy npa-
BOBOTO MOHATTS'. 3 [UX MPUYUH Cy4acHE MPaBo iHOI HABITh ahOPHCTHIHO
BHU3HAYAIOTh SIK OOILISIHKY JIFO/ISTHOCTI, HAJaHy OJIHIE€I0 YaCTUHOIO JIOJEH 1H-
IIi{ YaCTHHI 1 rapaHTOBAHy 3aKOHOM?.

Buini rymanitapHi 3acajin, 3yMOBJIEHI CyTHICTIO CYCITUIBCTBA 1 TParHeH-
HSM JIIOJMHHU 10 BUCOKOTO, TIHOTO CTAaHOBUINA, pealli3yloThCsl HacaMIlepesl
y LIHHOCTSIX PUPOIHOro npasa. OHaK ryMaHi3M nopsj 3i cBo001010, cIpa-
BEJUIMBICTIO 1 PIBHICTIO 0€3 BCAKUX CyMHIBIB € TAKOX OJIHIE€IO0 3 OCHOBHHX
3acaJl MO3UTUBHOTO MpaBa. Lle kareropuyHo HeoOX1THO BPaxOBYBATH ITiJ] 4ac
CTBOpPEHHS, 3aCTOCYBaHHS 1 TIyMa4eHHS FOPUIUYHHIX aKTiB.

LinKoM 3p0o3yMmiJio, 110 MO3UTHUBHE MPABO Ma€ ICHYBATH JUIsl Onara JIFOIUHH,
a He HABIAKU — JIFOAMHA s 1ipaBa’. ToMy ChOTOAHIIIIHE IPAaBO HEBHUIIAIKOBO
IMEHYIOTh 'YMAHICTUYHUM 1 IEPCOHOLCHTPUYHUM?: Y CBOTX HAWKpAIIHX €B-
pOIeiiCbKUX 3pa3kax BOHO HIOUTO KOHIIEHTPYETHCSI HABKOJIO JIFOIMHH, i I1iH-
HOCTel Ta iHTepecip®, 3a0e3mnedye X IOpHANYHY 3aXUIICHICTh, CTBOPIOE YMOBH
JUTSL peatizallii moTeHIIialy JIFOFHH, X0ua 1 He TapaHTYI0uH 1[I0 peaizalliio 0e3
1i BnacHuX 3ycuiib’. [OMOLICHTPUYHUM CTA€E TAKOXK Cy4acHE MKHAPOHE TIpa-
BO, [0 3YMOBJIFOE CYTT€BI 3MiHHM B HOTO IIJsAX, QYHKINSIX Ta IHCTUTYTax .
VY npuHIHMIT, caMe B I[bOMY HaNPSMKY Ma€ PO3BUBATHCS YKpaTHChKa MPaBoBa
cUCTeMa, BUXO/SIYM 3 HAIIMX €BPOIHTErPaIlifiHAX CIIO/iBaHb.

Koncmumyyitino-npasose pezynosanms

[iHICTD JIFOMUHY K TIPOBITHUNA TYMaHICTUYHUN KOHIIENT — 0€3 BCIKUX
nepeOiTBIICHh «apPXUMEI0Ba TOUYKA OMIOPH»® CYydacHOro 3aXiJHOTO Mpasa i
Cy4acHO1 KOHCTUTYLIHHOI AepikaBH. [Ipo 1e 4iTko 3asBICHO B 3araibHii

' Tus.: Pao6pyx I'. ®inocodis npasa: Ilep. 3 HiM. — K., 2006. — C. 224.

2 [lus.: I'apanon A. Xpauurtenpb obemanuii: cya u aemokparus: [lep. ¢ ¢ppani. — M.,
2004. - C. 201.

3 Tu.: Cenusaros B. M. TIpaBo i Bliaga CyBepeHHOI YKpaiHH: METOOJIOT4HI acriek-
1. — K., 2002. - C. 160.

4 Tus.: Anexcees C. C. Bkas. npais. — C. 480.

> MalyTb, 3 IIMM CHOTO/IHI OB S3Y€THCS MiJABUIIEHA yBara IOPUIMYHOI HAyKH 10
AHTPOIIOJNIOTI] MpaBa — AUCIUILIIHY, KA PEIPE3EHTYE «JIIOICHKHIT» BUMIp MpaBa, Ie-
penbdadae 3’sicyBaHHsI JIFOICHKOT CKJIAJIOBOI B MPaBi 1 MPABOBOI SIKOCTI B JIFOMMHI (IUB.:
ConmarnbHast aHTPOTIOIOTHS IipaBa coBpeMenHoro obmectsa / [Tox pexn. U. JI. YectHo-
Ba. — CII6., 2006. — C. 17-18).

¢ Jus.: Maxcumos C. H. TIpaBoBasi peajibHOCTb: OIBIT HHUIOCOPCKOTO OCMBICIIE-
Hus. — X., 2002. — C. 201.

" Tus.: Jlykawyk M. H. Tnobanuzanust, rocyaapctso, npaso, XXI Bek. — M., 2000. —
C. 162.

8 ITus.: TocynapcTBeHHOe npaBo I'epmanun: B 2 1. Cokp. mep. HEM. CEMHTOM.
ma. —M, 1994. - T. 1. - C. 18.

35



/T (43)

Jeknaparii pas sronuau 1948 p. ! i mpoekri J{oroBopy mpo 3anpoBaKeHHS
Koucruryii aust €sportu®. Lt imest, sika IpyHTY€EThCS HAa KAHTIBCHKOMY BYCHHI
PO MOPAJIbHY aBTOHOMIO 0COOM’, 3HAXOMUTHCSI 1 ceper 3aranbHux 3acan Kox-
CTUTYIi YKpaiHu: 3TiJHO 3i CT. 3 JIFOIMHA, Ti KUTTS 1 37I0POB’sI, YECTh 1 T1HICTS,
HEIOTOPKAHHICTH 1 Oe3IeKa BU3HAIOTHCS B YKpaiHi HAMBHIIOIO COIIaIbHOIO
iHHICTIO. CaMe 1Sl CTATTS CIIYIIHO PO3MISIAETHCS SIK FOPUIHYHUIA (yHIAMEHT
TYMaHICTUYHOI'O CIIPSMYBaHHs PO3BUTKY CYCIUIBHOIO 1 AE€PKABHOIO JKUTTS B
Vkpaini‘. Busnauaroun 1ie, He ciij 3a0yBaTu, M0 1i MpaKTHYHA peaizallis €
JOCHUTb CKJIQJIHUM 1 IOBITOTPHUBAJIM [TPOLIECOM, KU BUMAarae, 30KpemMa, repeoc-
MHCJICHHSI OCHOBOIIOJIOKHHX 3aca]l IPaBOBOi CUCTEMH YKpaiHH.

JlocBiJl IOBOIUTB, 1110 ONTUMAIILHOIO (POPMOIO BTIJICHHS 1 3aXUCTY TijI-
HOCT1 0COOHMCTOCTI, 1i IHAUBIAYyadbHOCTI 1 HETIOBTOPHOCTI € 1HCTUTYT He-
BiJ’€MHUX 1 HEBIUY)KYBaHUX TpaB JroanHu. CamMe 3a H0To mepioueproBoro
JIOTIOMOTOI0 TIPAaBO peai3y€e MPUHIHUII TAHOCTI JIOIUHH, TIEPETBOPIOIOYH
rpoMaJisiH 3 00’ €KTIB BIUIMBY Ha aKTUBHO JiF0YKX cy0’ekTiB. HeBumagxoBum
€ Te, IO TIOJIOKEHHS PO TIPaBa JIFOJIMHY BiJIKPUBAIOTH TEKCTH 0ararbox cy-
YaCHHUX KOHCTI/ITyLIII/I VY HUX HIOHTO CTBEP/KYETHCS: AepKaBa 6epe CBIi
MOYATOK B JIFOMWHI 1 3HAXOJIMTh CBOE BHIIPABIAHHS B Till Mipi, B sIKili BOHa
3aI0BOJIBHSIE iICHYIOU1 IOTPEOH JTIONIEH’.

Koncrutytiist Yipainu mociiJoBHO 3aKpIILTIOE HA IPABOBOMY PiBHI BaKJIHBI
TYMaHICTHYHI MTOCTYJIaTH, 30KpeMa: 0araToMaHiTHICTb (CT. 15); mpaBo JironuHn
Ha BUIBHUI PO3BUTOK CBOET OCOOUCTOCTI, SIKIIO MPU [IbOMY HE MOPYLIYIOTHCS
pasa i CBOOO/ M 1HIIKX Jitoziei (CT. 23); cBOOOMY JiTepaTypHOI, XyJ0KHBOT, Ha-
YKOBOT 1 TeXHIYHOT TBOpUOCTI (CT. 54); 1HILI1 pi3HOMaHITHI cBOOOIH (CT. CT. 2735
Ta i1H.); iICHyBaHHS 00OB’SI3KiB TIepe/I CYCIILIECTBOM, B SIKOMY 3a0€3M1eUyEThCS
BUTBHMIA 1 BCEOIYHHUI PO3BHUTOK il 0COOMCTOCTI (CT. 23); 000B’ 30K HE MOCSTaTH
Ha Ipasa 1 CBOOO/IH, YeCTh 1 TIHICTb IHIIKX JIFONEH (CT. 68).

! XapaxkrepHo, 110 Jlekapartisi IOYMHAETHCS clloBaMu: «bepyuu J10 yBaru, 1o Bu3-
HaHHA T1IHOCTI, IPUTAMaHHOT BCIM WIEHAM IFOJICHKOI ciM’1, Ta PIBHUX 1 HEBiJ €MHHX
IpaB iX € OCHOBOIO CBOOOH, CIIPABEATIMBOCTI 1 3aTaIbHOTO MUY ...».

2 Tak, BiIIOBIZHO JI0 TIPOEKTY Cepell LIHHOCTEN, HA SIKMX 3aCHOBAHO €BPOIEHCHKUIA
Coro3, Ha IEPIIOMY MiCIli 3HaXOMUTHCS IIIHHICTB IIAHH JI0 JIFOACHKOI TiHOCTI (cT. 2 YacTu-
HH ). Coro3 poOHTS JTIOCHKY OCOOUCTICTD OCEPIIsIM CBOET AisIBHOCTI (TpeamOyia XapTii
3acagHuuux rnpas Corosy).

3 KaHT BYMB, 10 T1HICTH 1 [{IHHICTH JIIOIMHHU MOJIATAIOTH Y 11 3IATHOCTI 0 MOpallb-
HOTO caMOBH3HauYeHHs. ToMy KO)keH Mae OBa)kaTH aBTOHOMIIO iHIIoro. Hixto He moBu-
HEH PO3NIAAATHCH SIK IHCTPYMEHT IS IKMXOCh I[iIei. Y 1IbOMY MOJISITae MepuiooCHOBa
MpaBa Ha [IaHyBaHHs JOJCHKOI T'THOCTI 1 TIOB’SI3aHUX 3 UM BHMOT ([eTajbHIIIe PO
ue auB.: Lunneniyc P. ®inocodis npasa: [lep. 3 nim. — K., 2000. — C. 123).

4 Tus.: Koncrutymist Ykpainu: HaykoBo-nipakrianuii komentap / Pes. koi.: B. 5I. Tauiid,
1O. I1. butsxk, 0. M. I'pomesnii ta in. — X.; K., 2003. — C. 19.

3 Tus.: TocynapcrBentoe npaso ['epmanun. — T. 1. — C. 15, 175.
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VYce e fae miACTaBy BBOKATH T'yMaHi3M HEBiJl'€MHUM KOHCTHTYIIHHUM
npuHIMnoM. /1o Takux caMux BUCHOBKIB fiiiioB i Koncruryuiinuii Cyn
Vkpaitu, 4r€e IpaBoOpO3yMiHHS B3araii € r'yMaHICTHYHHM, JTIOAUHOMIPHUAM' .
Tak, B PimenHi y cripaBi npo Npu3HAYEHHS CYJIOM OUIBIIT M’ SIKOTO TIOKapaH-
Hs Big 2 nucromana 2004 p. Ne 15-pr/2004? Cyx nmpsiMo MOCHIAETHCS Ha
KOHCTHUTYIIHHUI NPUHIUT JOJIep)KaHHS I'yMaHi3My, a B PinienHi y crpasi
PO PiBEHB MEHCI 1 MOMICSIYHOTO JOBIYHOTO TPOIIOBOTO yTpuMaHHs Bif 11
xo0BTHst 2005 p. Ne 8-pri/20053 BiH mifgKpeciTioe, Mo MisUTbHICTh IPABOTBOP-
YHX 1 IPaBO3aCTOCOBHHUX OPTaHiB Ma€ 3/1iHCHIOBATHCS, 30KpEeMa, 3a TIPHHITU-
TIOM TYMaHi3My.

KoHcTutyist MpornoHye HaM MEeBHUN «T'yMaHICTHYHO HACHUCHHUI» 00pa3
JOJMHU: TIEPBUHHOI, HE TIOXITHOI B/l CYCHILCTBA ICTOTH, BU3HAYATIBHUMHU
SIKOCTSIMU SIKOT € pO3yM (310pOoBUil TIy31) i cBoO6oaa*, 0COOUCTOCTI, HAIIICHOT
BIZIYYTTSM BJIACHOI T1THOCTI 1 MOKJIMBICTIO BIJIBHOTO PO3BUTKY, POTE OJHO-
YaCHO 3aJIC)KHOI BiT 0araToMaHITHOCTI MI>KOCOOMCTICHHX BiJTHOCHH, 1110 BU3HA-
YalOTh TaKy OCOOKCTICTD B i KOHKPETHI 1HIUBIyaJIbHOCTI, 0COOH, TOKITUKAHOT
JI0 BIIMOBiANBHOI yyacTi y (hopMyBaHHI JTFOACHKOTO CIiBKHUTTS . Ile 00pa3
0COOUCTOCTI 3 HATOIOCOM Ha «SI»%, a He «ITyuKa CyCHiNbHUX BiTHOCHHY, «iHC-
TpyMeHTa ab0 MOJIEKYIH CYCIIUIFHOTO OpraHi3My»’. BiH Mae MakcuManbHO
MOCJTIZIOBHO BTLTIOBATHCH B FOPUANYHKX aKTaX 1HIIHMX rajy3ei mpaea, sKi mo-
BHHHI CTBOPIOBATHCH Y TOHAIBHOCTI BUXIHOI JOBIPH JI0 JIFOMHH, @ HE BI/IIIITOB-
XyBaTHUCh BiJI TIOTE3H MPO IIOTAHY JIONUHY», TOOTO MPO HECIIPOMOKHOTO
KOHTpAreHTa, HeriJIHOTo CHHa a00 HEYEMHOTO MpaIiBHUKAS,

Lusinono-npasose pezynosans

Ha nHanry myMKy, IpUHIIMIT TYMaHi3My BTUTIOETBCS B IIUBUIBHOMY TIpaBi
HacaMmmepe] B oro 3araqbHuX 3acagax. Hemae cyMHiBIB B TOMY, III0 BUMOTH
HEIPUITYCTUMOCTI CBAaBLJIBHOTO BTPYYaHHs Y c(hepy 0COOUCTOTO HKUTTS JIF0-
JVHHU, HETIPUITYCTUMOCTI HE3aKOHHOTO 1030aBJIeHHs IpaBa BIACHOCTI, po-

! TuB.: Pabinosuu I1. BepxoBeHCTBO MpaBa (3a Marepianamu npaktiuku CtpacOyp3b-
xoro Cyny ta Koncturyniitnoro Cyny Ykpainu) / BicHuk Akanemii IpaBoBHX HayK YKpa-
TaH. — 2006. — Ne 2 (45). — C. 15.

2 Tus.: Odiu. Bicuuk Ykpainu. —2004. — Ne 45. — Ct. 2975.

3 us.: Tam camo. —2005. — Ne 42, — Cr. 2662.

4 us.: Apanoeckuii K. B. KOHCTUTYIIMOHHASI TPaIUIIUs B POCCHICKOM cpere. —
CII6., 2003. — C. 243.

5 Tus.: Xecce K. OcuoBbl koHcTUTyOHHOTO T1paBa OPT: Tlep. ¢ nem. — M., 1981. —
C. 68.

¢ MuB.: Apanosckuii K. B. Bka3s. npais. — C. 245.

7 lu.: T'voghuep M. XpuctusHcrke cycninbae BaeHHs: Iep. 3 Him. — JIbBiB, 2002. —
C.57.

8 Tus.: ['apanon A. Bxas. npaus. — C. 183.
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3yMHOCTI i 0OpOCOBICHOCTI! Ta iH. € TyMaHICTHYHUMH 3a CBOIM iICHHUM
miarpyatsam (auB. ct. 3 LK Ykpainn).

3po3yMijo, IO iICHYIOTh 1 1HII aCeKTH peaji3amii IpUHINIY T'yMaHi3-
My B LUBiIbHOMY TpaBi. Tak, mig BIJIMBOM LLOTO MPHHLUITY B HOBoMY LIK
CYTTEBO 3MiHEHO YMOBH BiJILLIKOIyBaHHS MOPaJbHOT LIKOIHU (AMB. CT. CT. 23,
11671168 ta in.). Huni HaOyBae Bce OUIBIIOT MOMYISPHOCTI TO30B TIPO
BI/INIKOTYBaHHSI MOPAJbHOI IIKO/H, IKUH BUKOHYE TYMaHICTHYHY MiCit0
obepiraunns rigHocti moauan®. Ha nymky Minictepcersa rocTuiii Ykpainu,
IS TIOMYJISIPHICTH CBITYUTH PO 3pOCTAHHS PABOCBIIOMOCTI, TIPABOBOT KYITh-
TYpHU TPOMAJISH, IIPO IIIe OJMH KPOK 0 MPaBOBOi JEpKaBH, Y IIEHTPI yBaru
K01 epeOdyBae KoXKHA OKpeMa 0coba’.

[cHYIOTB TakoX NMPUKIAAN Oe3M0CepeTHHOr0 MOCHIAHHS HOPM I[HBIb-
HOTO NpaBa Ha Le# NpuHIMI. X MokHA 3HAHTH B 3aKoHaX y cepi iHTenex-
TyaJnbHOI BacHOCTI. Tak, yMoBaMH HaJJaHHS PABOBOI OXOPOHU JUIS ACSKUX
00’ €eKTiB IHTENEKTYaIbHOT BIACHOCTI (3HAK JJIs TOBAPIB 1 MOCIYT*, BHHAXOAN
1 KOPHCHI MOJIETi®, POMUCIIOBH#T 3pa30K®, 3a3HAYCHHsI TIOXO/PKCHHS TOBapPiB’)
€ 1X HecylnepeyHiCcTh NIPUHLUITY T'yMaHi3My.

Ilpasose pe2ynosanns coyianbHux i SyMAHimMapHux numanb

SIk BioMO, T'yMaHi3M IPOSIBIISETHCS B TOBAYKHOMY CTaBJIEHHI JI0 JIFOAUHH,
HiKJIyBaHHI PO Hel, 30KpeMa B 3a0e311eUeHHI COLIaJIbHOTO 3aXUCTy EBHUM
kareropisam arofe. [Ipunnunu rymanismy 1 coliajbHOI IepaKaBU 3yMOBIIIO-
FOTh iICHYBaHHS 000B’SI3KiB JIEpKaBU J0aTH PO JT0OPOOYT 1 rapMOHIHHMIA
PO3BUTOK BJIACHUX IPOMAISH, 1X COIiaJIbHy 3aXHUIICHICTE.

! Hanpukna, CripaBeITMBO BBAKAETHCS, 1110 MPE3YMITLLSI JOOPOCOBICHOCTI 1 pO3yM-
HOCTi oBeaiHku ocodu (4. 5 ct. 12 1K) 6a3yerscst Ha HopMi KoHCTHTY 11T, siKa TIPOTOJI0-
IIy€ TiIHICT JIOAWHN HAUBHUIIOKO IIHHICTIO (MUB.: [ adxcues I A. KoHCTHTYIIMOHHBIE
HPHUHIHIB PHIHOYHOM S5KOHOMUKH (pa3BUTHE OCHOB IPa’kAaHCKOTO TPaBa B PEIICHUIX
Koncturymmonsnoro Cyna Poccuiickoit @eaepanun). — M., 2002. — C. 90-91).

2 TuB.: Pab6inosuu I1., Ipuwyx O. TinHICT TOAMHU SK (HyHIAMEHT i IPHPOIHOTO
npaBa Ha KOMITCHCALIiF0 MOpasbHOT ko // BicHHK Akanemii IpaBoBHX HayK YKpaiHU. —
2002. —Ne 2 (29). - C. 23.

3 JTus.: BigmikoxyBanHs MOpaibHOI mikou: Metoauusi pekomerartii. Jluct Mimic-
TepcTBa octunii Yrpainu Big 13. 05. 2004 p. Ne 35-13/797 // ¥YOpun. Bicuuk Ykpai-
HU. — 2004. — Ne 44.

* Tus. c1. 5 3akoHy Ykpainu «IIpo 0XOpoHy IpaB Ha 3HAKU JUIs TOBAPIB i MOCIY»
Big 15 rpyans 1993 p. Ne 3689-XI1I.

3 Tu. ct. 6 3akony Ykpainu «IIpo 0XOpoHy IpaB Ha BUHAXOAH | KOPUCHI MOJEITi»
Big 15 rpyaus 1993 p. Ne 3687-XI1.

¢ Tu. ct. 5 3akony Ykpainu «IIpo OXOpOHY MpaB Ha IPOMHKCIIOBI 3pa3Kiy» Bif 15 rpy/Hst
1993 p. Ne 3688-XI1.

7 JTus. ct. 8 3akoHy Ykpainu «IIpo 0XOpOHY HpaB Ha 3a3HAYCHHS TTOXOKCHHS
ToBapiB» Bix 16 uepBHs 1999 p. Ne 752-XIV.

38



Tomy HEBUIIaAKOBO, IO YTBEPIKEHHS T'YMaHICTHYHHUX eH € TPHHIUIIOM
KYJIBTYPHOI MOJITHKH', & T'YMaHICTHYHA CIIPSIMOBAHICTh — HPHHIIUIIOM OXO-
pouu 310poB’si’. Ha mpunimmi (3acaji) ryMani3mMy IPyHTYIOThCS OCBIiTa’,
KiHemarorpadist*, 1epkaBHa MOJITHKA B rajly3i TeaTpy i TearpaibHOl CrpaBu’.
['yMaHHICTB € 3aca0r0 OIaroIifHAIITBA Ta OITaroaiHOT AisUTBHOCTI®, 3aXHC-
Ty TBapHH BiJl JKOPCTOKOTO TIOBOJDKCHHS, IPHHITUIIOM HaJaHHsI COIiaTbHIX
MOCITyT®, MCUXiaTPHYHOT JOTIOMOTH’.

AominicmpamusHo-npasose pezyno6anHs.

PedopmyBaHHs anMiHICTPaTHBHOTO NpaBa, 0 BiAOYyBa€THCS MPOTATOM
OCTaHHIX POKiB, OB’ SI3YETHCS 3 HEOOX1THICTIO BITPOBAKEHHS B BITUU3HSIHY
MIPAaBOBY CHCTEMY HOBHX CTaHJAPTIB, IPIOPUTETOM SIKHX € 3aXHCT MPaB JIO-
JIMHU BiJ] CBaBiUIS JiepykaBu. HopMmu 1 IHCTUTYTH aIMiHICTPaTHBHOTO MpaBa
MaroTh OyTH CIIPSIMOBaHI Ha CTBOPEHHS €(DEKTUBHHUX IOPUINYHHX MEXaHI3MiB
1 mpouenyp, o 3a0e3MeuyroTh peaizalliio i 3aXUCT MpaB 1 3aKOHHUX 1HTepe-
CiB TpOMaJIsiH y cdepi myOInidHoro 1pasa, OpMyBaHHS CUCTEMH JICP’KaBHOTO
yIIPABIiHHS, KA CTaHe OJIU3BKOIO 10 MoTpel 1 3amuTiB sromneii'”.

[IpuponHo, 10 32 TAaKUX YMOB Cy4acHI 3aKOHH, IPUCBSIYCHI MyOmiuHiH
ciryx0i, MICTATh YUCIICHH] MPHUKIIAAX 0e3M0CEPEAHBOr0 MOCHIIAHHS Ha MPH-
HIMO rymMaHi3My. Tak, MPUHIUI T'yMaHi3My [psIMO 3rayeThCsl sIK OCHOBHUI

! Tus. cr. 2 OCHOB 3aKOHOABCTBA YKpATHU MPO KyJIbTypy Bix 14 mrororo 1992 p.
Ne 2117-XI1.

2 ITus. ct. 4 OCHOB 3aKOHO/ABCTBA YKPATHH PO OXOPOHY 310poB’s Bix 19 mucronaa
1992 p. Ne 2801-XI1.

3 TuB. npeamOyny i cT. 6 3akony Ykpainu «IIpo ocBity» Bix 23 TpaBus 1991 p.
Ne 1060-XII.

4 lus. ct. 5 3akony Vkpaiuu «IIpo kiHemarorpadiro» Bix 13 ciuns 1998 p.
Ne 9/98-BP.

° Jlus. ct. 3 Baxkony Ykpainu «IIpo Teatpu i TearpanbHy cripaBy» Bix 31 TpaBHs
2005 p. Ne 2605-1V.

¢ ITus. ct. 2 3akoHy Ykpaiuu «IIpo GrnaroaifiHUITBO Ta GiaroiiHi opraHisarii» Biz
16 Bepecust 1997 p. Ne 531/97-BP.

7 uB. cT. 4 3akoHy Ykpainu «IIpo 3aXucT TBapHH BiJl )KOPCTOKOTO TTIOBOIKCHHSD)
Big 21 motoro 2006 p. Ne 3447-1V.

8 NTue. ct. 3 3akony Ykpainu «IIpo couianbhi mociyrm» Bix 19 uepsus 2003 p.
Ne 966-1V.

® JTu. ct. 4 3axony Yipainu «IIpo ncuxiarpuyny gornomory» Bif 22 sororo 2000 p.
Ne 1489-1I11.

1TIpo e 3ramyernbest, 30kpema, B Konenii aqminicrparnBHoi pedopmu B YkpaiHi,
3arBeppkeHoi Ykaszom Ilpesunenta Yipaianm Big 22 mumas 1998 p. Ne 810/98. B wiit
HAroJIOIIYEThCs HAa HEOOXiHOCTI 3arpoBaKEHHsT HOBOT 171€0J10T 11 (PyHKIIIOHYBAHHS BUKO-
HABYOT BJIa/IM 1 MICIICBOTO CAMOBPSITyBaHHSI SIK IISUTBHOCTI 1110710 3a0€3MeUCHHS peastizaril
paB i cBOOOJ rPpOMaIsTH, CIIPSIMOBAHOCTI IPH HAAaHHI ITOCITYT 3 0OKY BUKOHABYOT BIIa 1
Ha 33JI0BOJICHHS TTOTPed 0COo0H 1 CyCHIIbCTRA.
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NPHHIIUI ASPKaBHOI CITy»KO0u!, CITy>KOU B OpraHax MiCIIEBOIO CaMOBPSITyBaH-
Hs%, MTIOMAaTHYHOT Ci1y>k01’. BiH MokiaseHuii B OCHOBY AisUTBHOCTI MiTILIiT?,
JepxaBHOT KpUMiHAIBHO-BUKOHABYOI Cilyx0u Ykpainu’, 36poiiHux Cun Yk-
painu®, BHyTpilHIX Bifichk’, Bificbk [{uBiIbHOT 000poHN YKpaiHu® TOIIO.

Kpuminanvrno-npasose peayniosanus

Ha namry mymKy, ryMaHi3M € HEBiI'€MHOIO 3aCa/I0F0 KPUMIHAIBHOTO TIPaBa.
Tax, B PimenHi y cripasi mpo npu3HAYEHHS CYAOM OLTBII M’SKOTO IOKapaHHS
Koncrutyniitaunit Cyn Ykpainu BiizHauMB, 110 Oe31ocepeiHiM BTUICHHSIM KOH-
CTUTYIIIHUX MPUHIIMITIB JIONCPIKAHHS T'YMaHI3MY, CIIPABETMBOCTI i 3aKOHHOCTI
€ peaiizoBaHa B Hopmax KK MoxxuBicTh 0cO0OH, sika BIIEpIlie BAMHKIIA 37I0YHH
HEBEJIMKOI TSHKKOCTI, OyTH 3BUTHHEHOIO BiJI KPUMIHAIBHOI BiIMOBIAAIBHOCTI Y
3B’SI3KY 3 JIHOBUM KasaTTsM (CT. 45), IPUMUPEHHSIM BHHHOTO 3 ITOTEPITUTAM Ta
BIIIKOTYBaHHSM 3aBJIaHUX HUM 30UTKIB 200 YCYHEHHSIM 3aIOJIisIHOT IITKOJTU
(ct. 46), nepenaveto ocodbu Ha nopyku (ct. 47), 3MiHOI0 00CTaHOBKH (CT. 48);
ocoba Moke OyTH 3BUTbHEHA BiJl TIOKApaHHS, SIKIIO Ha Yac PO3IIIIY CIIPABH B
Cy/Ii Tl He MO)KHA BBXKATH CYCITUTLHO HeOe3neuHoro (4. 4 ct. 74) Toro.

BpaxoBytouu pociiicbKuit JOCBia’, B IPUHIKII T'yMaHi3My MOYKHa BHO-
KPEMUTH JIBa OCHOBHI KPUMIHAJIBHO-IIPABOBUX ACIEKTU: 1) KpUMiHaIbHE
3aKOHOIABCTBO B MPIOPUTETHOMY HOPSIKY 3a0e3meuye Oe3MeKy JIONUHH, i
npaB i cBOOO/I Bijl 3TOYMHHUX TIOCITaHb; 2) KpUMiHAIbHE 3aKOHOJIABCTBO
MPOSIBITSIE JTFONICHKE, TYMAHHE CTABJICHHS JI0 37OYHHIS .

! Mus. ct. 3 Bakony Ykpainu «IIpo nepskaBuy ciayxOy» Bix 16 rpymaus 1993 p.
Ne 3723-XI1.

2 Jlue. ct. 4 3akony Vkpainu «IIpo ciysx0y B opraHax MiCIEBOTO CaMOBDSILYBAHHSD
Bix 7 uepBHs 2001 p. Ne 2493-111.

3 Tus. cr. 3 3akoHy Vkpainu «IIpo auruiomariddy ciry»x0y» Bix 20 Bepecus 2001 p.
Ne 2728-111.

4 us. ct. 3 3akoHy Ykpainu «IIpo mimirito» Big 20 rpyass 1990 p. Ne 565-XI1.

5 [luB. ct. 2 3akony Ykpaiuu «IIpo Jlep:kaBHY KpUMiHATbHO-BUKOHABYY CITYKOY
Vkpainn» Big 23 uepsus 2005 p. Ne 2713-1V.

¢ Tus. ct. 11 3akony Ykpainu «IIpo 36poiini Cunu Ykpainm» Big 6 rpyasst 1991 p.
Ne 1934-XII

7 Tu. ct. 3 3akony Ykpaiuu «IIpo BHyTpiuIHi Bilickka MiHicTepcTBa BHYTPILIHIX
cnpaB Ykpainu» Big 26 Gepesns 1992 p. Ne 2235-XI1.

§ Tue. ct. 3 3akony Vkpaiuu «IIpo Bifickka [{uBineHOT 060poHH YKpaiHu» Bij
24 6epesns 1999 p. Ne 556-XIV.

® HopMaTHBHE BHKJIAJCHHS CYTHOCTI MPHHIMIY TyMaHi3My B KPUMiHAJIbHOMY
npasi 3xilicaeHo B cT. 7 KK PO.

10 Tak, rokapaHHst Ta iHII 3aX0M KPHUMIiHAIBHO-TIPABOBOTO XapaKTepy HE MOXKYTh
MaTH Ha METi 3anoistHHs (i3NYHUX CTPaXK/[aHb Y1 NPHHIKEHHS JIIOACHKOI TiHocTi. Kpim
TOTO, peasizamis npuHIHITy ryManisMmy B KK BupinryeThes 3a TOMOMOTOI0 HU3KU 1HCTH-
TYTIB, sIKi 3a0e31euytoTh JudepeHIiariio KpUMIHAILHOT BIITOBIaIbHOCTI 200 3BUTbHEHHS
BiJl Hel (eranbHimIe Ipo e quB.: Mansyes B. B. [IpHHINTIBI yTOIOBHOTO MpaBa U UX
peanuzanys B IpaBONpPUMEHNTENbHOH AeaTensHocTH. — CI16., 2004. — C. 161-179).
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Kpuminansno-euxonague pecynioganns

Ha BigMiHy BiJl KpUMiHAJIBHOTO MpaBa KPUMiHAJIbHO-BUKOHABYE MTPABO
IpPSIMO OCHIIAEThCS HA TMPHUHIMI T'yMaHi3My'. MO)KHa HaBECTH JIMIIIE ACKi
MIPUKJIa 1 IPOSBY JIIOACHKOTO, T'yMaHHOT'O CTaBJICHHS 0 3acymKeHuX. Tak,
3rizHo 3 KpuMiHaibHO-BUKOHABYMM KOAEKCOM 3aCy/KEHI MaloTh MPaBO Ha
TYMaHHE CTaBJICHHS JI0 ceOe 1 Ha MoBary TiTHOCTI, BIaCTHBOI JIFOICHKiH 0Co-
OHCTOCTI, HAa 0COOUCTY OE3IEKy, OXOPOHY 3/10pOB’sl, COIliajbHE 3a0e3IeueHHs,
oTpuMaHHS iH(pOPMAIIi] PO CBOI MpaBa i 000B’I3KH, MOPSIIOK 1 YMOBU BHKO-
HaHHSI Ta BiOYBaHHS MPU3HAYCHOTO CYJIOM ITOKApaHHs, Ha 3BEPHEHHS 3 MPO-
MO3HUIIISIMHU, 3a51BAMH 1 CKapramu Tomo”. MalyTh, HaifO1IbII SICKPABUM HPUKJIIa-
JIOM 3aCTOCYBAHHsI IIPUHITKITY TYMaHi3My B J1aHiil cepi € iHCTUTYT aMHICTIT.

Ilpoyecyanvro-npagose pezyno8anHs

CaMOCTiiHICTb, BIIACHA BIAIIOBIAAIBHICTH 1 CBOOO/IA pillIeHh 0COOUCTOCTI
HE TLIBKH YTBOPIOIOTH 0A3MC IHCTUTYTIB MaTepiaibHOTO MIPaBa, a if BUMara-
I0Th 1X TIOCJIIOBHOTO BTUJICHHS B IIpOLIeCyalbHOMY IpaBi. BoHu o0rpyHTO-
BYIOTh HEOOXITHICTb J1iaoTy MiX aJIMIHICTpAIli€I0 1 TpOMasTHAMHU, TIEpelll-
KOJIKAIOTh MIEPETBOPEHHIO JIFONIEH Ha 6e33aXUCHUIA 00’ €KT AepKaBHOT Aisib-
HOCTI, IKHM PO3HOPSKAIOTECS SIK IPEAMETOM, YU TO 3 JOOPUMH, YH TO 31
3JIMMH HaMipamu®,

Cri1 TIOroMTUCH 3 THM, IO TYMaHi3allis — O/{Ha 13 OCHOBHUX CY4aCHHUX
TEHJICHIII PO3BUTKY BCi€l CHCTEMH MPOIECYATBHOTO TpaBa’, sika TOCHTh
9iTKO TPOSIBIJIACS TIPH PO3pOOIICHHI 1 TPHHAHSTTI HOBorO LlMBinBEHOTO MIpO-
I[eCyaJIbHOTO Kofiekey YKpainu, Komexkcy aaMiHICTpaTHBHOTO CyTOYHHCTBA
VYkpainu, icTOTHII MozaepHi3anii KpumiHanbHO-TIpOLIeCyalbHOTO KOJIEKCY
VYkpainu.

HeBunagkoBum € Te, 110 3aXHUCT (0XOpOHA) MpaB, cBOOO Ta iHTEpeciB
(bi3nuHEX 0ci0 MPOTOJIOILIEHI TePLUIOYEPTOBUMH 3aBAaHHAMHI KPUMiHAIBHOTO
Ta aJIMIHICTPATUBHOTO CY/IOYMHCTBA 1 METOKO LIUBIIBHOTO CYJOUMHCTBA (J1B.
BignogiaHo ct. 2 KIIK, KAC i ct. 1 HIIK). Tak, y kpuMiHaiIbsHOMY IpoOIIeci 11e

! Tak, 3rigno 3 ct. 5 KpuMiHaIbHO-BUKOHABIOTO KOJAEKCY YKPaiHH KPUMIiHAIBHO-
BUKOHABYE 3aKOHOJABCTBO, BUKOHAHHS 1 BiJIOYBaHHS [OKApaHb IPYHTYIOThCS HA IPH-
HITWI TYMaHI3My.

2 JleraIipHilIe po peati3aiiifo IPUHIUITY TYMaHi3My B KDHMiHAIBHO-BUKOHABIOMY
nipasi uB.: Bedsxun B. M. T'ymaHn3M Kak HpaBCTBEHHO-3TUUESCKHI TIPUHLIUI POCCHUIICKOTO
npasa // [IpaBo u nomutuka. — 2002. — Ne 12 // http://law. averest-k. ru/biblioteka/index.
php?data=2&content=2&id=31.

3 us., Hanp., npeamOy:ty 3akony Ykpainu «I1po amuicrito» Bix 31 tpasust 2005 p.
Ne 2591-1V: «V 3B’s13ky i3 60-10 piununero [lepemoru y Benukiit BiTunsusniii BiiiHi,
KepPYIOUHCh MIPUHIUIIOM TYMaHI3MYy ...»

4 us.: TocynapcrenHoe npaso ['epmanuu. — T. 2. — C. 201-202.

3 Tus.: Jlyxkesnosa E. I Teopust mporieccyaibHoro mpasa. — M., 2003. — C. 140-141.
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3yMOBIIIO€ SIK OCOOJIMBY YBary JI0 IIpaB i IHTEpECiB IOTEPITIIOTO Bif 37I0YHHY,
TIOHOBJICHHSI MOTO TIHOCTI, TaK 1 aKIIEHT Ha OXOPOHI MPaB 1 3aKOHHKX IHTEepe-
ciB 0co0wu, siKa MPUTATAETHCS J0 BiIMOBIJAILHOCTI.

Imes rymMaHi3My JEKUTH B OCHOBI IPaBHJI TaK 3BaHOI €JIEMEHTAPHOI
MPOLECYaTbHOI CIIPAaBEAIMBOCTI, IO BTUTIOIOTHCS B IMPHUHITUIIAX 3Maraib-
HOCTI, JJUCIIO3UTUBHOCTI, PIBHOCTI MEpe 3aKOHOM 1 CY/IOM, HE3aJeKHOCTI
CyJy, BCEOIYHOCTI, IOBHOTH i 00’ €KTUBHOCTI JIOCII/PKCHHSI 00CTaBUH CIIpa-
BH, B IpaBi OyTH BUCIyXaHHUM, MIpaBi Ha iHQOpMaIlito, IpaBi Ha IPABOBY
JOIIOMOTY, TIpaBi Ha PO3yMHI CTPOKH PO3IIISLY CIIPABH, IIPaBi Ha OCKapKeH-
Hsl TOIIIO.

Harme gociimkeHHst MoxkHa 0yI10 O TIPOIOBKYBATH Ha TPUKIIAAX 1HIINX
ranyseii nmpapa (CiIMEHHOT0, €KOJIOTTYHOT0, TPYIOBOTO MpaBa Ta iH.), MPOTe
BEJIMKOT HEOOXIJJHOCTI B IIbOMY, MaOyTh, HeMae. OTke, HEyXUJIbHE, 100pO-
COBICHE BTIJICHHS IPUHIIUITY TYMaHi3My B IOPUIUYHHX aKTax CJIiJI pO3IIsiia-
TH sIK 000B’I3KOBY BUMOTY X IIPaBOBOTO XapaKTepy.

C. Illlesuyk, npodecop MixkHAPOITHOTO
ConomonoBoro YHiBepcurety (M. KuiB)

CynoBuii npeueaeHT K JKepesio
Mi’KHAPOJHOTI0 NPaBa

OcTtanHiM 4acoM B YKpaiHi MO)KBAaBWIIMCS HAYKOBI JUCKYCIi MIO/I0 TIpH-
IIyCTUMOCT] BU3HAHHSI 000B’A3KOBOCTI aKTiB CYJJOBOI BJIaJl1 IIEBHOI KaTeropii
HE TUIBKHU JUISL CTOPIH Y CIpaBi, TOOTO BU3HAHHS 32 HUMH NIEBHOT ITPEIe/ICH-
THOI IPUPOJH, IO CIIPUIMHEHO TaKOXK IMOTpedaMy IOPUINIHOI IPAKTUKY.
AKTyallbHUM y LIbOMY 3B 513Ky € JOCIIIPKSHHs TUTaHHA CyIO0BOI0O IpeLe/ieH-
Ty SK JDKepesia MDKHApOIHOIO MpaBa, BUXOASUYH 3 IEePCIEKTUBU MDKHAPO-
HOT'O CIIBpPOOITHULITBA YKpaiHy, 110 IOCTIHHO 3pOCTa€, Ta €BPOIHTErpaLliii-
HUX TPOIIECIB.

Ha nmepmii morsiz e MUTaHHS MOYKE BBAXKATHUCS HECKIIAIHUM, OCK1JIb-
KM CYIOBI pillieHHs1 BU3HAH1 K JOMIOMIKHE JpKepesio mpasa B cT. 38 Craryty
Mixnapoaunoro Cyny OOH (nani — Cyn OOH), B sikiit mepenoadeHo:

«1. Cyn, sixuit 3000B’s13aHUN BUPINTYBATH TepenaHi oMy cropu Ha oc-
HOBI MIDKHapOJIHOTO TIpaBa, 3aCTOCOBYE:
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d) i3 3acTepexeHHsIM, BKa3aHUM B CTaTTi 59, Cy/10BI pillleHHs Ta TOKTPHU-
Hy HalOUIbII KBaJi(iKoBaHUX (PaxiBIiB 3 MyOIIYHOTO MpaBa Pi3HUX Hamil
SIK JTOTTIOMIKHOTO 3200y JIJIst BU3HAYEHHST HOPM TTpaBa..

Sk BUITIHMBAE 3 1IHOTO (DOPMYITIOBAHHS, BAKOPHCTAHHS CYIOBHUX PIllICHb
Cynom OOH oOymoBiene noaepxkanusm ct. 59 CraryTy, BiAITOBIIHO A0 SIKOT
«pimenHst Cyny € 000B’3KOBUM JIMILIE JJIS1 CTOPiH, 110 OEpyTh ydacThb y
CrpaBi, Ta JmIIe 1Mo AaHiil cipasi»?. [IpoTe MOMUPEHHS TAKOTO MOPSAKY Ha
BUPILIEHHS CIOPiB MDKHAPOAHUMHM CYIOBUMH OpraHaMH IPU3BOIUTH IO
BUHHUKHEHH:I 0araThoX MUTaHb. 3 CAMOTO0 MMo4aTKy cBoei nisutbHOCTI Cyn OOH
HE CTaB METOAOJIOTIYHO Ta MPAKTUYHO OpaTH 3a OCHOBY CBO€EI AisIIBHOCTI
MeXaHi3M [ii IpeLelIeHTHOrO MpaBa, sIK 1€ MPUHHATO y KpaiHaxX aHIIOCaK-
COHCBKOTO MpaBa, TOOTO iess 000B’A3KOBOCTI MPELEACHTY Y MIKHAPOIHOMY
mpasi Oyia BiIKHHYTA.

[pu nmepmomy o3HaitomienHi 3i ¢t. 38 Craryty Cyny OOH moxHa jiid-
TH BHCHOBKY IIPO T€, III0 BOHA 0OMEXY€ TIOCUIIaHHS Ha CYJOBU MpeLeIeHT
SIK Ha JDKEPEIIo MpaBa, a TEPMiH «CY/IOBI PIIICHHS», SKUH Y Hii BUKOPHCTO-
BYETHCSI, CTOCY€EThCS JIMIIIE JTIOJATKOBUX 3aC001B JIJIsi BU3HAUYCHHS HOPM TIpa-
Ba, 5K, BIACHE, i HAYKOBI1 JTOCII/PKEHHS BUIATHUX YUCHHX Yy Taury3i myOomid-
HOTO mpaBa. Takoro »k BUCHOBKY MOJKHA JIIHTH B pe3yNbTari aHami3y cT. 59
CraryTy, OCKLIbKH ii OyKBaJIbHUH 3MICT CBITYHUTH MPO TE, IO BOHA CIIYTYE
3arMmo01>KHIUM YHHHHUKOM BiJl BAKOPUCTAHHS CY/IOM MPH MPHUHSTTI pillleHb
aHIVIO-aMEPUKAHCHKOI NOKTpUHU stare decisis®. e, 6e3yMoBHO, OB’ s13aHO 3
TUM, 110 BCi kpainu — wienn OOH aBToMarnyHo BU3HAIOTH 000B’I3KOBOIO
st cede ropucukiiio Cyny OOH, y OUIbIIOCTI 3 IKUX HE BU3HAETHCS aHTIIO-
aMepHKaHChKa JOKTPUHA MPELEICHTHOTO MpaBa.

Kpim toro, ciix norogutucs 3 nymkoro K. Keiira, sskuii BBaxkae, 1o
(hopMyITIOBaHHS, 3aCTOCOBaHE y CT. 59, OyJI0 NPUHHSTE 3 METOIO BiJIOKpPEM-
JICHHS PO3IIISTY CIIOPY MiXK CTOPOHAMHU BiJl pillieHb (KOHCYJIBTAaTHBHUX BHC-
HOBKIB), siki ipuitmae Cyz Ha 3anut Big I'enepansnoi Acambnei OOH, Pagu
Bbesnekn OOH Ta inmmx ynoBHoBakeHux areHuin OOH BinmoBigHO 10
cT. 96 Craryty OOH Ta ct. 65 Craryty Cymy OOH. ¥V cBoto uepry, sk 3a3Ha-
Yae 1ei BUCHHH, pilieHHs, njo npuitmatotees CyaoM Ha mijncrasi cr. 38,
BB@KAIOTHCS «CyOCHIIAPHUM J[KEPEJIOM JIMCIIO3UTHBHUAX HOPM»?,

' Carter B., Trimble P. International Law. Selected Documents and New
Developments. — Boston, 1994. — P. 38.

> Tam camo. — P. 41.

* us.: Ford C. Judicial discretion in international jurisprudence: article 38 (1)
(c) and «general principles of law» // Duke Journal of comparative and constitutional
law. — 1994. - N 5. - P. 57.

4 Keith K. The extent of the advisory jurisdiction of the International Court of Justice
(1971). — P. 28-29.
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3 inmoro 6oky, J. [Ipatap BBaxkae, mo 3a gacu gisuipHOCTI Cyn OOH
3pOOHB «IIOMITHHIA BHECOK y PO3BUTOK 1 3’ACyBaHHS 3MICTy HOPM Ta IpH-
HITUITIB MI>KHAPOIHOTO TpaBa»!, Mo HEMOXKIINBO 0e3 HaJaHHs TIEBHOTO CTY-
neHst 000B’I3KOBOCTI MOTO PIIEHHSM Ha KIITAIT (PaHIly3bKO1 yCTaleHol
cynoBoi npaktuku (une jurisprudence constante). Ile Takoxx oOymoBIeHO
TEHJICHIII€I0 CKIIaJHOCTI HOPMAaTUBHO-IIPAaBOBOI'O PETYIIOBAHHS Ha MIKHa-
poHOMY piBHI, Ha 110 3BepHYB yBary cyaas Cyny OOH JI. ®@iumopic:
«3 TOTO MOMEHTY, SIK OKPEMH 3aKOHOABUMI 3aXi/1 3 IPSIMOIO 3000B’SI3yI0Y0I0
CHJIOKO HaBPSII Y1 MOKIIMBUI Ha MIDKHAPOIHOMY PiBHi, CYZIOBE TIPOTOJIOIICH-
HsI OJTHI€T UM 1HIIOT MO3HUIIIT CTAHOBHUTH IPUHIIMITOBUI METO/I, 32 JOMOMOTOI0
SIKOTO TIPaBO IMiIA€ThCS KOHKPETH3allli Yepes MpOosiCHEHHS HOoro 3micTy Ta
PO3BUTKY»?.

Hagenene nonoxenns ct. 38 Craryry Cyny OOH 0yro 3amo3udene 3i
Craryty IlocTiitHOT manaTi MXKHAPOHOTO MPABOCY/JIS MakKe J0CIIBHO.
Topkarouuchk 1bOTO0 MOJIOKEeHHS, Cyyist [I0CTiIiHOT Manary i KJIIacuK JOKTPH-
HHU MDKHapozHoro npaBa M. ['agcon 3a3HauaB: «KomHuX BKa3iBOK He OyJ10
HagaHo Cyny, 1o Bumaraiau 6 ciigyBaTH IpeLeieHTaM, YCTaHOBICHUM B
foro nonepeaHii npaktuii»’. Takum xe yuHoM cT. 59 Craryry Cyny OOH
Oyna 3amo3nyena 3i Craryrty [locTiiiHOi manaru. Y nboMy acrekTi JT0CUTh
[IKaBUM € TOH (aKT, 110 Ha3BaHEe MOJIOKEHHS OyIo BincyTHE B TipoekTi Cra-
tyTy IlocTiiiHOI manary, niAroToBieHOMy JlopaauuM KOMITETOM IOPUCTIB JUIs
Jlirm Harii, 1 3°sserocs y Tekeri CraryTy i gac ioro ooroBopeHHs Ha Pai
Jlirm Hanii*. Omuak Pama Jliru Hamiii BusHauna, o pimenss [TocriiHoi ma-
JaTH «MOXKYTh IPUHANMHI BIUTMBATH HA PO3BUTOK MIXXHAPOIHOTO MPaBay”.

Jopagumii KOMITEeT FOPUCTIB, po3poliisitouu mpoekT ct. 38 Craryty Iloc-
TiIHHOI MayiaTH, MPOMOHYBAaB BU3HAYUTH 1€papXilo JUKepesa MiXKHAPOJAHOTO
MpaBa y MOPSAIKY 1X HaBEACHHs B TEKCTI monokeHHs®. LIst ines, mo Oymna Bu-
cyHyTa OapoHoM [lekammiom B [lopaguoMy KOMITETi Ta HAJIEKUTh TaKOXK
npodecopy Mockoscrkoro yHiBepcutety rpady JI. Kamaposcskomy’, THM

! Pratar D. The advisory Jurisdiction of the International Court (1972). — P. 260.

2 Barcelona Traction, Light and Power Co., Ltd. (Belg. v. Spain), 1970 I. C. J. 3,
at 64 (Feb. 5) (Separate Opinion of Judge Fitzmaurice) // Prott L. The Latent power of
culture and the international judge(1979). — P. 78.

3 Hudson M. The Permanent Court of International Justice 1920-1942. — N. Y.,
1943. - P. 626.

4 Tus.: Bhala R. The Myth about Stare Decisis and International Trade Law (Part One
of a Trilogy) // American University International Law Review. — 1999. — Ne 14. — P. §92.

3 Shahabuddeen M. Precedent in the World Court. — Cambridge, 1996. — P. 55.

¢ HaBezeni nerani posmisiay npoekry Craryty HaBomsthes 3a: Hudson M. The
Permanent Court of International Justice 1920-1942. —N. Y., 1943. — P. 194. — Sec. 187.

" MuB.: Ipag JI. Kamaposckuii. O mexayHapoaHom cyae. — M., 1881.
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HE MEHIII He 3ycTpina miarpuMku y Paui Jliru Hamiit'. BHACTiIOK IHOTO TEKCT
ct. 38 Craryty 30epir TeHACHIII1, MpUTaMaHHI IboMY Tixoay. Po3msiiatoun
TekeT cT. 38, Pana Jlirm Hauiit qonana 1o texery myHkTy (4) (B penakuii Cra-
tyTy Cyny OOH — niynkry (d)) dpasy «i3 3acTepexeHHsIM, BKa3aHUM B CTaT-
Ti 59». Binbliie Toro, jeneraiiisi ApreHTHHH 3alpONOHyBaja J0aTH MOCHIIaH-
HSl HAa KHOPMHU, BcTaHoBINeHI Acambieeto Jlirn Haiil B pamkax xonudikarii
MIDKHAPOIHOTO IPaBay, alie Iis MPOTMO3HIIisS TAKOK Oyia BiIXUIICHA .

B ocrarouniii nonosizi 3a [ocriiiHoto manaroro Oyno BU3HAHO 3aBIaHHS
«CIPHATH YePe3 CBOIO IOPUCIIPYACHIIIIO PO3BUTKOBI MIXKHAPOIHOTO IIPaBay”.
[Ipote nekiabKOMa poKaMHU ITi3HIIIE YICH ITaiiChKOI ienerailii mporojiocuB,
1o Ti, XT0 cTBOptoBaB Cyji, He MaJld HAa METi «I100 BiH IisB sk (hadpuka
MIDXKHAPOJIHOTO TpaBa abo 1100 HOoro pinieHHs OyayBad CUCTEMY MiXKHApPO/-
HOTO TpaBay®.

OTxe, CTaBICHHS A0 NMPELEAEHTY sIK JI0 pKepelia MIPXKHAPOAHOTO NpaBa
HA TI0YaTKY iCTOPIi AisUTBHOCTI MEPIIOro MOCTIHHOTO MiXKHAPOIHOIO Cymy’
0yJ10 JOCTAaTHBO IPOXOJIOAHUM. SIK 3a3HauaIocs, YaCTHHA PO3POOHUKIB IPO-
exty CraryTy ciigyBana qokrpuHi rpada JI. KamapoBcekoro, 03BydeHol
G6aponom Jlexamriom, 3TifIHO 3 KOO TPELE/ICHT B iepapxii Jukepes MiKHa-
POJIHOTO TIpaBa Ma€ MOCIJaTH OCTAHHE MICIIE; 1HIII BYEHI JOJCPIKYBAIUCH
inei piBHOTO 3Ha4YeHHS BCIX JKEpes MIKHAPOJAHOTO MpaBa 1 po3misiialiu
MDKHApPOIHHHN CyJT KPi3b IPU3MY JAisUTbHOCTI HAaIlllOHATBHIX BEPXOBHHX CY/IIB,
3aKpITUTIOI0YH, TaK OM MOBUTH, «3aKOHOJaBYY» (PyHKIIiI0 y cepi MibKHAPO-
Horo nipaBa 3a Acamoneeto Jlirn Harriif i EKCTPAIOIIOI0uH i7eto HOIliJIy BIIAJIH
y M1>1<Hapom{y NOMiTUKY. | HaBiTH OyJ10 MPOroOJIOIIEHO i1et0 B3araii 3a00po-
HUTH M1>1<Hapole0My cymy CJIIIIYBaTI/I CBOIM TPCICACHTAM. Kommpomicua
penakuis cT. 38, TakMM YHHOM, HE MICTUTb SIKUXOCh BKa3iBOK a1t IlocTiiiHoi
nanary i Bixnosigao Cyny OOH m1ono ciigyBaHHs X monepenHiil mpaKkTHIIi.
Sk 3a3nauaB cyis [agcoH, «skmio crarti 38 ta 59, B3sTi pa3om, HE BUKIIO-
4al0Th npnﬁH;{TTﬂ CyI0M TpUHIMITY Stare decisis 1010 CBOET Honepez[HLo'l'
IOPUCTIPYICHLIT, BOHH, TUM HE MEHIII, HE CHOHYKAIOTh JI0 TAKOTO Kypcy iCyn
HE 3p00OUB KOIHOTO KPOKY B TAaKOMY HanpsiMky»®. OnHaK Ha3BaHi MTOJI0KCH-
HS HE nepekomKkaroTs Cyny po3IisiaTy CBOi MONEepeIH] pillleHHs SIK mpe-
uenent. Ha mymky ["ajicona, «Oynb-sikuii cyj, 1110 HaMaraeThesl 31iHCHIOBATH

! Tus.: Hudson M. Bkas. npamst. — P. 194.

2 Tus.: Tam camo. — P. 195.

3 Tam camo.

4 Tam camo.

° 3Buuaitno, [locriiiHa manara Mi>XHApPOIHOTO MPABOCYI He Oyaa MepiIuM Mix-
HApPOJHUM CYTOBHM OPraHOM (JOKJIAJHIIIE PO 1€ TUB., HAMp.: Ralston J. International
Arbitration, from Athens to Locarno. — Stanford, 1929. — P. 151 ff.).

¢ Hudson M. Bka3s. paus. — P. 627. — Sec. 556.
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CYIOYMHCTBO 0€3CTOPOHHBO, CXHIISITUMETHCS TIOKIaJaTUCS Ha TIPELEACHTH,
axmo Taki icHytoTs. Cyn (Iloctiitna nanara. — C. [I1.) mae TOBHY CBOOOY
y IIbOMY BiJIHOIICHHI 1 HIIIO HE TIEPEIIKO/PKAE HOMY CJIiTyBaTH 3arajibHOMY
MIPaBUITY, 32 SIKUM BiH KEpYBaTUMETHCS PUHLIUIIAMHE, IO OYIIH 3aCTOCOBaHI
B MOTO paHille MPUHHATHX PIlIEHHSX, TOKH HE ICHYBaTUMYTh O€3CHipHI
MiICTaBY IS BIICTYIY Bi HEX»'.

3MiICT MOJIOKEHHST «SIK JIOTIOMIKHU# 3aciO» (subsidiary means — aHrlL.,
moyen auxiliaire — (paHIl.) BUIAETHCS JTOBOJI HEBU3HAUCHUM. Y 3BHUAli-
HOMY (OyKBaJIbHOMY) 3HAYEHHI 1I€ MTOJIOKEHHSI MOJKHA PO3YMITH SIK BKa3iBKY
Ha Te, 10 CYJI0BE PIIICHHS SIK JDKSPEJIO MIXXHAPOIHOTO MTPaBa Ma€ JIOTIOMIXK-
HUIA XapakTep 1 MOBHHHO BUKOPUCTOBYBATHCH TIJIBKK B YMOBaX BiZICyTHOCTI
JOCTAaTHBO YiTKUX HOPM MDKHApOAHUX JOTOBOPIB, 3BHYAI0 UM 3arajlbHUX
NpuHIUIIB nipaBa. OJHaK, SIK 3a3HAYAIOTh JACSKI TOCIITHUKH, (PPAHILY3bKUN
TepMiH auxiliaire BKa3ye, 110 NIATBEPPKEHHS 1CHYIOUUX HOPM MIKHApPOJIHO-
TO TpaBa MOXKE IPYHTYBATHCS HA CYJIOBIH MPAKTHUIIl UM TOKTPUHI O€3BiTHOC-
HO 10 IHIIIKX JDKEPEN MXKHAPOIHOTO IpaBa’.

[Mocunanus Ha cT. 59, mo MicTUThes B myHKTI (d) ctT. 38, 03Havae, 1110
TEPMIH «CY/IOBI pIllIEHHS» TAaKOX BKitouae pimennst camoro Cyny OOH i
pillIeHHs 1HIIMX MDKHAPOIHUX CYJOBHX OPraHiB Ta HalllOHAJILHUX CYIIB.
[Ipote, mo cTocyeThes pillieHbh HAIIOHATBHUX CYJIB, CIiJI HABECTH JYMKY
cynai Mopa, BUCIIOBIIEHY Y cIipaBi Lotus, 3TiJIHO 3 KOO MIXXHAPOJHI CyIr
«HE TIOBUHHI PO3MIISATH PIIICHHS CY/IiB OJHIET IepiKaBU 3 MUTaHb MIXKHA-
POHOTO TpaBa K 000B’SI3KOBI IS IHINX JIEPXKaB, OJTHAK, BU3HAOUH TaKi
PpillIeHHS SIK CY/I0BE BUCIIOBJICHHS IIpaBa y KOHKPETHiHM KpaiHi, BOHU TOBUHHI
CIIIIyBaTH 1M SIK JpKepeny, TIIbKH SKIIO TaKi PIlieHHs CIiAYIOTh MIXKHApOA-
HOMY TIpaBy, IIPaBy CHIJIBHOMY JUIS BCIX JIepiKaBy®.

Y 1944 p. HedopmanbHuii Mixkcoro3HHUIIbKAN KoMiTeT 3 muTaHp MaiiOyT-
HbOTO [TOCTIHHOT ManaTi M>XHAPOJHOTO MPABOCYIAA BKa3aB CTOCOBHO CT. 59
Craryty [locrifinoi manatu: «BoHa o3Hadae He Te, mo pimenHs Cyay He
MaroTh npeneaenTHoi aii ansg Cyay abo uid MKHApOJHOTO [IpaBa 3arajioM,
a Te, 110 BOHU HE MatoTh 000B’SI3KOBOI CHJIM KOHKPETHHX PILLICHb Y BITHOCH-
Hax MiX Jep)KaBaMH, 1110 € ydyacHiUKaMu CraryTy. JlaHe MONI0KEeHHS HKOTHUM
YUHOM He nepeukomxae Cyay po3IIsAaTH CBOI PIIIEHHS SIK MPELEIEHT. ..
JocuTh BaXJIMBHUM € JOAEPKAHHA MPUHIIUIY, 32 SIKUM JIEPKABU HE

' Hudson M. Bka3. npaus. — P. 627. — Sec. 556.

2 us.: Whiteman M. Digest of International Law. — Washington, 1963. — P. 94.

3 Whiteman M. Bka3. nipalisl.

* Case of S. S. Lotus (France v. Turkey), Dissenting opinion of Mr. Moore //
Publications of the Permanent Court of International Justice. — 1927. — Ser. A. —
No. 10. - P. 74.
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«TIOB’s13aH1» y IIbOMY CEHC1 pilICHHSIMHU y CIIpaBaX, B KX BOHH HE BUCTY-
MaJd CTOPOHAMH ... »'.

Takum unHoMm, KoMiTeT TOPKHYBCS IUTAaHHS JIBOX XapaKTEPHUCTHUK
«000B’3KOBOCTI»: 000B’S3KOBOCTI PIlICHHS SIK TPEIECHTY, TOOTO MOJIei
JUISL BUPIICHHS MOAAJIBIINX CIIPaB, Ta 000B’3KOBOCTI PILLICHHS Y KOHKPET-
HUX BiJTHOCHHAX MK KOHKPETHUMHU JIEPIKaBaAMH.

Sk cBimuuth npaktuka Cyny OOH Ta IMoctiitHoi manaru, Cyq y cBoix
PIMICHHSIX Ta CYAl y CBOIX OKPEMHUX JyMKaX JOBOJI YaCTO MOCHIIAIOTHCS Ha
noniepenHi pitnennas Cyny OOH ta [loctiliHOT manaTu, Mi>KHapOIHUX apOiT-
PaXiB Ta HaBITh HAI[IOHAIBLHUX CyAIB. Taka MpakTHKa, OHAK, HE € HACITIKOM
Ji1 IOKTPUHH MIPELEACHTY Y1 000B’I3KOBOCTI NONIEPEIHbOIT TpakTHKU Cyny.
TuM He MEHII MPAKTHKAa BUKOPHCTaHHS MomepeHbol npaktuku Cyumy, siK
3a3HAyYarOTh ACSKI JOCIITHUKH, Haraye JOKTPUHY jurisprudence constante
B KOHTHHEHTAJILHOMY MpaBi?, KOJIH CyJ BBakae cebe (PaKkTHIHO 3B’sI3aHUM
CBOEIO MONEPEAHBOIO IIPAKTHKOIO Ta 30008’ s13aHUi T ciiigyBaTH.

binpme Toro, cyani 3 KpaiH aHITIOCAaKCOHCHKOT MPAaBOBOI CiM’T IIPsIMO
BHUKOPHUCTOBYIOTH (DOPMYJIFOBAaHHS, 3aII03MYCHI 3 IOKTPUHHU stare decisis. Tak,
cynns Pin y cBoiit okpemiit qymii y cripaBi Anglo-Iranian Oil 3a3HauuB:
«Crarts 38 Craryty Cyny € 000B’3K0BOI0, a HE AUCKpeliiHow. Hero Bif
Cymy BEMaraeThcst 3aCTOCOBYBATH CYHOBI PILIICHHS SIK JOTIOMIXKHI 3aCO0H JUTst
BU3HAYCHHS HOPM IpaBa. DopMyItoBaHHS «CyIOBI pillleHHs» 0e3CyMHIBHO
BKJIIOYAIOTh FOpUcCTIpyeHIlito 1boro Cyay Ta [locriliHol manaru MiHApOA-
HOTo npaBocyals. Sl He cyMHiBarocs, 110 BOHO BKJIIOYA€ MPUHIMIIHN, 3aCTO-
coBani CyyioM st O0TpyHTYBaHHS CBOiX pimieHb. OJHAK TAKOXK HEMAE CyM-
HIBIB, IO 1€ MOJIOKEHHS HE MOXKE TIYMAuUTHUCS K TakKe, [II0 BUMArae BiJ
Cyny 3actocoByBat obiter dictay’.

[MuTanns Aii npeneneHTy B MPAaKTUIl MKHAPOJHHUX CYJIiB OCTAJIO Maki-
K€ BiApasy MICJI YTBOPEHHS HEPIIOTo MOCTIHHOTO MIXKHAPOIHOTO CyITy —
[ocriitHoi manaTn MiXKHAPOIHOTO NpaBoCYLIsl. Tak, aHMTIHCHKHUN TOCITITHUK
. Cxort e y 1934 p., Topkarouuch nuTanHs AisuibHOCTI [locTiiiHol nanaru,
BinMivaB: «IIpaBOTBOPEHHS € TPUBAJIUM MIPOLIECOM; TIyMaueHHs MpaBa €
TPUBAIMM IPOIECOM; IPABO3ACTOCYBAHHS TAKOXK € TPUBAJIHUM IIPOIIECOM.

! Report of the Informal Inter-Allied Committee on the Future of the Permanent
Court of International Justice, 10th February 1944 // American Journal of International
Law. — Documents Supp. Section. — 1945. —P. 1.

2 us.: Fitzmaurice G. The Law and Procedure of the International Court of Justice
1951-4: Questions of Jurisdiction, Competence and Procedure // British Yearbook of
International Law. — 1958. — Vol. 34. — P. 157.

3 Anglo-Iranian Oil Co. (United Kingdom v. Iran), Separate Opinion of Judge Read //
International Court of Justice Reports. — 1952. — P. 143.
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Cynast ik B HAWHIKIOMY CYi, TaK 1 B HAHBUIIOMY HaMara€eThCsi OOIPyHTYBa-
TH CBOE€ PIIIEHHs NPeLEeieHTOM a00 3arajlbHUM IPHHIMIIOM YU TO HasIBHUM,
Y TO TAKUM, SIKHiA C1iJ] BiiHAlTH. 1le € 3arajapbHOI0 MPAKTUKOIO BCIX CY/IB; 1
pitrensst [TocTiitHOT manaTy M>KHAPOJHOTO MPABOCY//IS HE TIOBUHHI 1 HE MO-
JKYTh OyTH BUHATKOM 3 TAKOTO 3arajlbHOTO IpaBuia. .. ToMy, He3BaKaroun Ha
yiTke GpopmymtoBanns ctarti 59 Craryty (ITocriitnoi nanaru. — C. I11.),
topucnpyaeHiis Cyay cTaHOBUTH Y3TOJKEHY CUCTEMY IIpaBa, [0 3aCTOCO-
BYETBCS Y BIZIHOCHHAX MIX Jiep>kaBamMu. BoHa TICHO 1MOB’s13aHa 31 CTOMITTSM
PO3BHTKY, 110 TIepeayBasio yTBOpeHHI0 Cyy, 1 CKIIaaeThes 3 TPUHIIMITIB,
HOPM Ta CTAQHJAPTIB, LII0 HE MOXYTh HE BPaxOBYBaTHCh B NOAAJIBLIIN MTpak-
THUII. 3BUYaifHO HE MOXKHA TOBOPHUTH, 1[0 PO3BUTOK Mi>KHAPOIHOT fopHCTIpy-
JICHIIIT ocsT CBOTO anoreto. Sk cka3as ronosa Cyy cyms Apnarui B 1932 pOLll
«uilicHa ponb Cyay moysrae He 'y CHOCTGpC)KeHHl 3a CBOIMH KOJIMITHIMH
JOCSTHCHHSIMHE, a Y TPOCYBaHHI BIIEpe] 3 IPHILJIOM Ha MailOyTHE) .

[podecop I Jlayrepnaxr, KIacuK JOKTPUHU MIXKHAPOJHOTO IpaBa,
TOPKAIOYUCh MUTaHHA 1oa0 craBieHHs [locTiiiHol nanatu 10 cBoix paHiiie
NPUAHATUX pillleHb, BKa3yBaB, 10 3 OISy Ha BiJCYTHICTh BCe3araibHOT
koauikarii Mi>KHaApOAHOTO MpaBa PillieHHsI MI>KHAPOIHOTO Cy/Iy MalOTh CHITY
NPEICACHTY, HEe3BAKAYX Ha mojaomkeHHs cT. 59 Craryty’. BusHaroun Bij-
CYTHICTb JJOKTPUHH OOOB’SI3KOBOCTI MPELEACHTY, 1[0 MPUTAMaHHa CUCTEMI
AHITIOCAKCOHCHKOTO TIpaBa, BiH TUM HE MEHIII HATOJIOCUB Ha TOMY, IO YKOICH
MDKHApOJHUH CyJ] HE MOXKe, HEXTYIOUN BIAaCHUM aBTOPUTETOM, HE 3BaXKaTu
Ha CBOIO TOTIEPETHIO MPAKTHKY?,

IHmmM Oyio cTaBjIeHHS /10 HOTO MUTAHHS BUEHUX 13 COIIaliCTUYHHUX
kpain (I Tynkin, €. Koposin, /1. JIesin, I1. Panoiinos Ta iH.). Bou po3ymi-
au cT. 38 CTaryTy BUKJIIOYHO SIK 3a00pOHY Ha CTBOPEHHS CYOBOIO IIpeLe-
nenty. Pimennst Cyny OOH, Ha iX gyMKy, He € 9aCTHHOIO MPOLECy CTBOPEH-
Hs1 200 3MiHM HOpM MixkHapoHoro npasa. Kpim toro, Cyn OOH ckianaersb-
Csl HE 3 TIPE/ICTABHUKIB JIEPIKaB, a 3 KHE3aJCIKHHUX CYIIBY», 1 HOTO PIICHHS €
JQyMKOIO (paxiBIliB 3 MikHapoaHoro npasa*. [IpUYMHU TaKoi «OMHOCTAHHOCTI
ayMok» npodecop B. ByTkeBuu mosicHroe HacTynmHUM 4nHOM. [lo-niepire,
O1IbLIICTh KOHLENIIN paJsSHCHKUX yYeHUX-MIKHAPOIHUKIB Oylu mepeiu-

' Scott J. Introduction // Hudson M. World Court Reports. — Washington, 1934, —
Vol. I. - P. xiv.

2 NTus.: Lauterpacht H. The Development of International Law by the Permanent
Court of International Justice. — L., 1934. — P. 45.

3 Mlomo takoi s gymku auB.:. Gardner J. Judicial Precedent in the Making of
International Public Law // Journal of Comparative Legislation and International Law. —
1935. —No. 17. - P. 253.

4 Tus.: Bymxesuy B. I, Muyux B. B., 3adopodcuiii O. B. Mi>kHapoJHEe 1paBo.
OcnoBu teopii: [linpyunuk/ 3a pex. B. I. BytkeBuua. — K., 2002. — C. 134.
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UBOBAHUMH 1/ICOJIOTIYHHMH MOCTYJIaTaMH, IPOTOJIOMICHUMH y TapTiHHUX
JOKyMeHTax (CcyJoBa IpaBOTBOPUYICTh NPAMO CyNepednsia NPUHLHUITY CO-
nianictuanoi 3akoHHocti. — C. [11.). Tlo-apyre, Pagsucekuii Coro3 MaB y
Cyni OOH nume ogHoro cyyito (3 15 wieHiB), a ToMy MapHO OyJI0 CIiojiiBa-
THCS] HA BUKOPUCTAHHS y CBOIX IUISAX Li€i MIXKHAPOIHOI YCTAHOBH; Kpalle
OyJ10 3BECTH 11 PIllICHHS 10 AYMKH OKPEMHX CyITiB'.

[ikaBo, 10 cepes BIJOMUX 3aXiJHUX YUSHHUX, SIKI OIS 11i JYMKH pa-
JSTHCBKUX Kovter, yinie . Kenb3eH Tak 1 3aIMIIMBCst Ha BIACHUX TTO3HILISX, OC-
KUTbKH OyB aBTOPOM «UHCTOI TEOpii MpaBa», TOOTO OJHUM i3 alloJIOreTiB MO3H-
TUBICTCHKOI Teopii rpasa. 1110 cTocyeThest HIMX, TO TPAKTHYHO BCI MEPETIISTHY-
11 cBOI MO3MLIT ¥ 3apa3 BU3HAIOTh, 110 CYJI0BE PiLLIEHHS MOXe OyTH IKepesoM
MiKHapoaHOro npasa. Tak, A. depapocc 3MIHUB CBOFO TIO3MILIFO0 HA IPOTHIICHK-
Hy micIst 00panHs Horo cymiero €Bporneiicbkoro Cymy 3 mpaB JTIOIUHA .

Cyn OOH xapakTepu3ye BUKOPUCTAHHS MPEIEACHTIB K «yCTalleHy
MPAKTUKY»®. Y3arajabHIOKYN Takui miaxim, cyaust M. [axaOymiin 3a3Haqae,
o «CyJ, Xxoua i Mae MOBHOBA)KEHHSI BIJIXOJIUTH BiJl IPEIC/ICHTIB, BiH HE 3
JIETKICTIO BUKOPUCTOBYE TaKy Biaamay»*. Ha foro myMKy, «IipereaeHraM Mox-
Ha CJIiyBaTH, IPELEeICHTH MOXKHA CKaCOBYBAaTH, ajie MPELEJeHTH HE MOXHA
3HEBAXKATN» .

OTxe, po3poduuku Craryty [locriitHoi manatw i BigmosinHo CraryTy
Cyny OOH Bu3HaBalu 3a CyI0BHMH PINICHHSIMHU JOTIOMDKHY POJb. Y CBOIO
yepry, 3HaueHHs1, sike Cyn OOH ra [MocriiiHa nanara craiau HaJaBaTH CBOIH
MPAKTHIII IMicas X YTBOPEHHS, TOKOPIHHO BiJIPI3HSAETHCS BiJl MipKyBaHb
po3pobHUKIB. binbIme Toro, sk BirywHO 3ayBakuB npogecop 111, Pozamn: «Xoua
He icHy€e (popMalibHOT iepapXii MKHAPOIHHUX CY/IIB Ta TpUOYHAIIIB, MPOBiTHA
poub [ocritinoi manatu Ta cyyacHoro MixunapoaHoro Cyny OOH e 3apa3
3araJIbHOBU3HAHOK. By/b-IKU 1HIIMI MIXKHApOJHHUI OpraH BUPILICHHS
CTIOpIB SIKMit OM irHOpYBaB BiANOBIMHI dicta Ta pimeHHS MiXHApOTHOTO
Cyny, craBuB O MiJ] CyMHIB CBOIO permyTamito. [locTiliHe 3pocTaHHs KiJb-
KOCTI CYJIOBHX IPEIE/CHTIB Hapa3l CTBOPIOE BAXKIUBUH MPOIIAPOK MiXKHA-
POIHOTO MPELECHTHOTO MpaBay®.

! Tus.: Bymkeeuu B. I, Muyux B. B., 3adopodcniti O. B. MixkHapo/He 1paso.
Ocuosun teopii: [lingpyunuk. — C. 134-135.

2 us.: Tam camo. — C. 135.

3 JTus.: United States Diplomatic and Consular Staff in Tehran (U. S. v. Iran) //
International Court of Justice Reports. — 1980. — P. 18. — Para. 33.

4 Shahabuddeen M. Precedent in the World Court. — Cambridge, 1996. — P. 3.

5 Tam camo. — P. 131.

¢ Rosenne S. The Law and Practice of the International Court, 1920-1996/ 3d.
ed. — Vol. 3. — Dordrecht: Martinus Nijhoff, 1997. — P. 1651-52.

49



/T (43)

3anumaeTbcsd MUTAHHS: Y MOYKHA ITOCTABUTH 3HAK PIBHOCTI MIXK MpaK-
THUKOI0, TOOTO JisIIBHICTIO Cy0’€KTiB MIXXHApOAHOIO MpaBa, Ta CyA0BHM
npetenenTom. FO. II{okiH BBaxae, 110 «IpaKkTHKa — 1€ Oy/b-sIKa AIsUTbHICTh
Cy0’€KTiB MDXKHAPOIHOTO MpaBay'. BiH Tako)k HABOJMTH AYMKY 3 I[bOTO IIPH-
BOAy pocilicbkoro BueHoro 1. lanunenka: «OCKiIbKH SIK CTBOPEHHS IIPaBH-
Ja MOBEAIHKH, TaK 1 1Oro BU3HAHHA SK IOPUAUYHO 000B’S3KOBOT HOPMHU
3IiCHIOETBCS 6€3110CepPEIHbO aKTaMH, 1110 BXOAATH y IPAKTUKY, TOOTO iCHY-
I0Th MIJICTABH [Tl TBEP/PKSHHSI, 1[0 B MPHUHIIMITI MIXXHAPOHUI MOPSIIOK Ma€e
JIMIIIE OUH KOHCTUTYTHBHHI SJICMEHT, a caMe MPaKTHKY Jepka»’. B. Byr-
KEeBHUY PO3pi3HAE JIBI (OPMU MPOSBY MPAKTUKHU: MPAKTUKA MIKHAPOTHUX
oprasizaiii (pe3oonii, JekIapanii, pekoMeH/1ailii, CITiTbHI 3asBH JIepKaB —
YJIeHIB MIKHAPOIHOI OpraHi3allii, KOHCEHCYCHI PillIeHHS TOIO) Ta MPAaKTHKa
nepkaB (o¢iniliHi 3as8BU MO0 MO3HIIT ASPKABH; 3a5BU Y MIXHAPOIHUX
KOHTpecax 1 KoH(epeHIisIX, MXKHAPOIHUX OPraHi3alisix; MPOTeCTH; JOAeP-
JKaHHsI 200 ITHOPYBAHHS IEBHUX MPABWIL, TPUUHSTTS BiIIOBIIHOTO 3aKOHO-
JIaBUOTO aKTa, PIIIICHHs] BUKOHABYMX 1 aJIMiHICTPATUBHUX OPTaHiB; PillICHHS
cyay Toio)’. BiH Takok BBaxkae, 10 MPEHEACHT BXOAUTh 10 MIKHAPOIHOT
HPaKTUKH®,

1. brimenko i1 XK. Jlopia i npereseHToM po3yMiloTh «BUPIIIEHHS TOTO
a00 1HIIOTO KOHKPETHOTO MUTAHHS MIKHAPOAHHUX BiTHOCHH Y paMKax 1 Ha
OCHOBI MDKHapOJHOTO IpaBa Oynb-skuMU criocobamu. Ilutanusa Moxe OyTu
BUPINIEHO MKHAPOTHUM 200 HAIIOHATIBHUM CYZIOM 32 JOTIOMOTOFO TIepero-
BOPIiB a0 IUIIXOM yKIaJaHHS JOTOBOPY»’.

OTxe, IOHATTS «IPELeNeHT» Y MIKHAPOIHOMY ITPaBi BXOJAMTH JI0 MiXK-
HApOJHOT MPAKTUKH, aJiec HE € CHHOHIMOM TepMiHa «CYIOBHI MIPELEACHTY,
OCKIJIbKM Ma€ OUTbII MIMPOKe 3HaYeHHS. Lle 0B’ 13aH0 3 BUPILIEHHSAM MEBHUX
JKUTTEBUX CIOPIB, SIKI BAHUKIIM HA MIDKHAPOJIHIN apeHi Ta OyJiv BperyiboBaHi
Ha OCHOBI MDKHapOAHOTO mpasa’. BracHe mpereaeHT i € pe3yasTatoM BUpi-
IIEHHS [IUX CIIOPIB 32 YMOB HOro CIPUMHATTA Ta HOCHWIAHHS Ha HHOTO SIK Ha
MiZICTaBy BUPIIIEHHS aHAJOTIYHUX MIKHAPOJHUX CIOPIB Y MaiiOyTHHOMY.
3 1i€i TOUKH 30py BiH HE 00OB’SI3KOBO Ma€ OyTH CYIOBHM.

' []okin FO. ®opMyBaHHS Mi>XXHAPOIHO-MIPABOBHX 3BUYAIB: PO3MEKYBAHHS TIOHSThH
«IpakTHKa» i opinio juris//Bicauk Akanemii npaBoBux Hayk Ykpainu. —2005. —
Ne 43 (4). - C. 136-137.

2 Jlanunenxo I M. OGbIuaii B COBPEMEHHOM MEKTyHAPOIHOM TpaBe. — M., 1998. —
C. 65.

3 Mus.: Bymkeeuu B. I, Muyux B. B., 3adopoocniti O. B. Bka3. mparpst. — C. 122.

4 us.: Tam camo. — C. 121.

5 Bauwenko U. I1., Jopua JK. TIpeneneHTbl B MEXTyHAPOIHOM ITyOJIMYHOM U 4ac-
THOM IpaBe. — 2-€ u31., 1om. — M., 1999. — C. 11-12.

¢ us.: LJoxin FO. Bka3. nparst. — C. 139.
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Po3rnsimaroun muTaHHA MPELeleHTy K JuKepelia MKHAPOIHOTO Mpasa,
CJIiJI MaTu Ha yBa3i crienudiky JpKepes MKHAPOHOTO TpaBa, aJike, He3Ba-
JKAIOuW Ha MOCTilfHEe 3pOCTaHHS KUIBKOCTI MDKHAPOJIHUX JIOTOBOPIB, TIepe-
BaKHA OUIBIITICTH HOPM Ma€ 3BMUYAEBUH XxapakTep. HaBiTh y pasi icHyBaHHS
OJIHAKOBHX IOJIOKEHB y JIOTOBIPHOMY Ta 3BUYa€BOMY IpaBi TakKi 3BUYAEBI
HOPMHU TPOJIOBXKYIOTh ICHYBaTH i MAlOTh 3aCTOCOBYBATUCH OKPEMO BiJl MiXK-
HApOJHOTO JIOTOBIPHOTO IpaBa’.

Posrmsimatoan cynoBi pillIeHHS 3 TAaKOTO PaKypcy, BiIIOBIIHI CymoBi pi-
LICHHS MOXKHA PO3IVISAATH SIK CBIIYEHHS 200 JI0Ka3 BiJIMOBIIHOT 3BUYAEBOT
Hopmu. OiHaK Oyii0 O MOMUIJIKOBUM BBaXKaTH, 1110 B MIXKHAPOTHOMY IIPaBi Jie
JieKJIapaTHBHA KOHLETILis, IPUTaMaHHa aHIIIHChKOMY IIpaBy, aJixke, sIK BKa-
3yBaB cymst XiMeHec Jie Apevara, CyJli BHKOPHCTOBYIOTh HE TITbKU YHHHE
3BHYA€BE TIPABO, a i 3BUYAIA, IO TIIBKK POPMYETHCS 1 TAKOK MOXKE CIIPaB-
JISITH 3HAYHUHN BIUIMB HA MIXXHAPOTHUH CY/I°.

3a YMOBH BiZICYTHOCTI €JJHHOTO 3aKOHOJIAaBUOTO OpPraHy B Takii po3ro-
POIICHIIT cHCTeMi TIpaBa, SIK MiXXHApOJIHE TIPABO, CYAOBI PIIICHHS BiIIrParoTh
0CcOOJIMBO BaXJIMBY PoJib. Sk 3a3Hadae yropcbkuii mpodecop 1. Kosay 3
MIPUBOJTY PO3BUTKY MIXKHAPOJIHOTO paBa, «()eHOMEH 1H/IMBIAyaIbHOTO FOPUC-
MIPYAEHLIMHOTO PO3BUTKY MOXKE PO3IVISIATUCS SIK LIETVIMHU, 1110 BUKOPUCTO-
BYIOTBCSI [UTSI TIOCTYIIOBOTO 3BeICHHS OyMHKY»®. [I0Ka30BUM y IbOMY acIieK-
Ti € PO3BUTOK MIXKHAPOJHOTO TpaBa uepe3 wopuctpyneniito Cyny OOH y
TaKHX Taly3six Ta IHCTUTYTax, K MOPChKe MpaBo?, 3a00poHa 370UHHIB T€HO-
Uy, HOPMH erga omnes Ta jus cogens®. TAKUM YMHOM, 4aCTO CaMe pillieH-
us1 Cyny OOH 3aBepurye TpuBanuii Ta MOBUIBHHN Tponec pOpMyBaHHS
MDKHApOJHOTO 3BUYAIO.

' lus.: Military and Paramilitary Activities in and against Nicaragua (Nicaragua
v. U. S.) // International Court of Justice Reports. — 1986. — P. 96: «... ToMy 04eBHIHO,
1110 3BUYA€BE MIXKHAPOJHE MPABO MPOJIOBKYE ICHYBATH 1 3aCTOCOBYBATHCH OKPEMO BiJl
MDKHapOJHOTO JOTOBIPHOTO MpaBa, HaBiTh SKIIO 0OW/ABI KaTeropii mpasa MaloTh i7CH-
TUYHHHN 3MICT».

2 Tus.: Jiménez de Aréchaga E. International Law in the Past Third of a Century //
Recueil Des Cours. — 1978. — Ne 159. — P. 20.

3 Kovacs P. Developments and Limits in International Jurisprudence // Denver
Journal of International Law and Policy. — 2003. — Ne 31. — P. 468.

4 Tus. Hanp.: North Sea Continental Shelf'// International Court of Justice Reports. —
1969. — P. 3; Continental Shelf (Tunis v. Libyan Arab Jamahiriya) // Tam camo. — 1982, —
P. 18; Continental Shelf (Libyan Arab Jamahiriya v. Malta) // Tam camo. — P. 15.

° [lus.: Reservations to the Convention on the Prevention and Punishment of the
Crime of Genocide // Tam camo. — 1951. — P. 15.

¢ Tus.: Barcelona Traction, Light, and Power Company (Belgium v. Spain) // Tam
camo. — 1970. — P. 3.
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Bci ni MipkyBaHHs, KpiM 111e 3a0e3medeHHs cTablIbHOCTI Ta mependa-
YyBaHOCTI CyI0BOI MPAKTUKH, IO BXKE CaMO MO c001 CTaHOBUTBH Baromy
miacTaBy uisl haKTH4HOT 000B’SI3KOBOCTI MoniepeHboi npakTuku Cyny OOH,
BU3HAYAIOTh BATOMUI aBTOPUTET HaBITh dicta nonepenuix pimenb Cyny OOH
JUTs Horo momaneiinol mpaktuku'. 1le Bkasye Ha iCTOTHY BiMiHHICTb Mil Cy-
JIOBOT'O TIPELe/ICHTY B MDXKHAPOAHOMY IIpaBi Bijl JOKTPUH Ta CyA0BOI TEXHIKH,
IpUTaMaHHUX HalllOHAJbHUM CHCTEMaM IIpaBa.

Craryt Cyny OOH BuzHauae Takox xkomrereHIito Cyny HagaBaTu KOH-
CYJIBTATUBHI BUCHOBKH «3 OY/Ib-SIKOTO FOPUIMYHOTO MTUTAHHS HA 3aITUT OY/Ib-
SKOi yCTAHOBHU, BIIOBHOBaXXEHOT pOOUTH Taki 3amuTH camuM CTaryTom
O6’erHaHMX HaIlii uu 3rigHO 10 1boro CraryTy» (dactiHa 1 crarti 65)%

Sk 1y BUNAJKy OpaJunuX BUCHOBKIB HAI[IOHAIBHUX CY/IB, BUHUKAE
MUTAHHS OI0A0 FOPUIUYHOT MPUPOAH KOHCYIBTaTUBHUX BUCHOBKIB Cymy
OOH. 3aranom Taki BUCHOBKHU He € 000B’a3KkoBUMH. Tak, y crnpasi Peace
Treaties Cyn OOH mnpsimo Bu3HaB, 110 «Bianosiae Cyny [Ha 3amuT npo Ha-
JIaHHS KOHCYJIBTaTHBHOTO BUCHOBKY | Ma€ CyTO JI0paJduuii XapakTep: K Taka
BOHA HE Ma€e 000B’I3KOBOT CHITH».

Opnnak, sk nuie npodecop I. dinMopic, Taki BACHOBKH € aBTOPUTETHHU-
MU «y TOMY CEHCI, 1110 iX I0pHIYHa IPaBUIBHICTh HE MOXe (POPMaJIbHO 41
o(iuiiiHO CTABUTHCS MiJ] CYMHIB OPraHOM, SIKOMY BOHH HaJIaf0ThCs»*. Takuii
BHCHOBOK BHUIUIMBAE 3 CAMOT0 XapaKTepy OpraHiB, IO HAJIICHI IPaBOM
3BEpPTATHCS 38 KOHCYIFTATHBHIMHU BUCHOBKaMH, a TAKOXK 3 TOTO (aKTy, Mo
BijnoBiHO 70 cT. 92 Craryty OOH Cyn OOH € «rooBHUM Cy0BHM Opra-
Hom Oprawnizamnii O0’eqnanux Hariity, Ha Biaminy Big [TocTifiHol nanaru
MDKHApOIHOTO TpaBocyas, nonepennuka Cyny OOH, sika ¢popmanbHO He
Oyrna cynoBuM opraHom Jliru Haniii. ToMy mesiki gepaBu Ta IOPUCTH MOXYTh
KPUTHKYBaTH KOHCYJIBTATUBHUI BUCHOBOK ab0 miaxonu Cyny OOH, Bukia-
JIeHI B HbOMY, aJie OpraH, KUl Horo 3anuTas, He Mae MpaBa IbOro0 POOUTH,
a TUM OiNTbIIIe IiATH OPSAMO TPOTHIICKHO BUCHOBKaM Cyay’. OJHAK, OCKiIb-

! Takuii BACHOBOK € THM OiJIbIII BATOMUM 3 ODIsily Ha cTuiib pintens Cyny OOH
Ta MPaBHAYY TEXHIKY, [0 BAKOPUCTOBYETHCS B HUX (JOKIIAHIIIE TIPO 1ie AuB.: Prott L.
The Style of Judgment in the International Court of Justice // Australian Yearbook of
International Law. — 1970-1973. — P. 75).

2 Carter B., Trimble P. International Law. Selected Documents and New
Developments. — Boston, Little, Brown and Company, 1994. — P. 42.

3 Interpretation of Peace Treaties with Bulgaria, Hungary and Romania (First
Phase) // International Court of Justice Reports. — 1950. — P. 71.

* Fitzmaurice G. The Law and Procedure of the International Court of Justice:
International Organizations and Tribunals // British Yearbook of International Law. —
1952. —Vol. 29. — P. 54.

3 Tus.: Fitzmaurice G. Bka3. mparii.
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K1 BECHOBOK CyJy BCe % Ma€ KOHCYJIBTaTUBHHI XapakTep, OpraH, 0 Ha/laB
3aIUT Ha BIAMOBIIHUHA BUCHOBOK, HE 3000B’ I3aHMM JISTH aBTOMATHYIHO 3Ti/I-
HO 3 IIMM BHCHOBKOM, aJKe JIif OpraHy MarTh YPaxoBYBaTH, KPiM FOPUIHY-
HUX MIpKyBaHb, 0€3J1i4 MOJITHYHUX, EKOHOMIYHUX, COIlIaJIbHUX Ta 1HIIMX
YHHHUKIB.

TuM He MEHIII ICHYIOTh 1Ba BUIIAKH, KOJIU KOHCYJITaTUBHUI BUCHOBOK
ozepiKye, 3a BucaoBoM I. dinmopica, «HeraTuBHY 000B’SI3KOBY CHITY»': O~
niepire, ko Cyl B CBOEMY BHCHOBKY BKa3ye, siKi JIiT cyriepedars MiXKHAPOI-
HoMy npaBy, Cratyty OOH 4u iHIIUM MIXKHApOAHUM JOTOBOpaM, ajike y
TaKOMy BUIIQJIKy Hi Opra, 110 3p00HB 3aIIMT, Hi IepKaBU HE MOXYTb IPaBo-
MIpHO BUMHSTH J1ii a00 Oe3MisIbHICTh, KOTpi Bu3HaHi CyJ0M TakuMHu, 110
cyrnepeyars MKHAPOIHOMY MpaBy; MO-1pyre, Koiu Cya B CBOEMY BUCHOBKY
BKa3aB: SKIIO 3 JCKIJIHKOX MOXIIMBUX MOJIENICH ITOBEIIHKH JIMIIE OHa Oye
MIPaBOMIPHOIO, TO HAaBPS Y HEMOJCPIKAHHS TAaKol MOJIEJ BiIIOBiaTHMe
MIKHApOJHOMY TIPaBy?.

Taxum 4rHOM, Ha BIIMIHY BiJI JOBOJII CYTIEPEUIMBOIO XapaKTepy a0pal-
YUX BHCHOBKIB HAI[lOHAJIBLHHUX CYJIIB KOHCY/IbTaTHBHI BUCHOBKU Cyny OOH
MAalOTh JOCUTH BUCOKHI aBTOPUTET HE3aJEKHO BiJl iX (pOopMaabHO HE000-
B’SI3KOBOTO XapaKTepy, a/PKe BOHH BUHOCSATHCS «TOJIOBHUM CYIOBUM OPTaHOM
OOH» Ta HallBHIIMM MKHAPOJIHUM CyloBHM opraHoM. Crierugika CHCTeMU
MDKHapOJIHOTO MTPpaBa BU3HAYAE i OCOOJHBY POITb, SIKY BIITPaOTh MpEIe/ieH-
TH B MPAKTHUIIl MDKHAPOJAHHUX CYJIOBHUX OpraHiB pi3HOI KommeTeHIlii. Taka
«MDKCY/IOBA B3a€MOJIis» X0o4a (popMasbHO 1 He BU3HAYEHA, IPOTE BOHA MIPHU-
TaMaHHa Cy4YacHiil M KHApOIHIN FOPUCTIPYACHIII], 110 BU3HAYAE MTEBHY Y3T0-
JOKEHICTh Yy MIJXOAaX IEpapXiuHO HE MOB’SI3aHUX MIXK COO0I0 MIXHAPOTHUX
CYIIB TIPH 3aCTOCYBaHHI MI>KHAPOAHOTO ITpaBa.

Tak, y npaktuni €Bponericekoro Cy/y 3 mpaB JIOIUHI MOXKHA BiTHAWTH
Oararo nocwianb Ha pimenas Cyny OOH Ta [Mocriiinoi manaru. Hampukinan,
B pinreHHi no crpasi Belgian Linguistic €Bponeiicbkuii Cyn npsmMo mnocias-
cs Ha npaktuky Cyny OOH Ta [ocriiiHol nanaru: «Y cBOEMY BUCHOBKY BiJ
24 gepsHs 1965 poky Kowmicis BucioBmiIa gyMKy, o xoda ctarts 14 (€spo-
neficbkoi KoHBEHIIIT PO 3aXKCT MpaB JIIOAWHA Ta OCHOBHHUX CBOOOJ) 1 HE
3aCTOCOBY€THCA JI0 IIpaB i cBoOOs, He rapanToBaHux Konsenuiero ta (Ilep-
M) [Ipotokonom, i 3acToCyBaHHS «HE OOMEXY€EThCS CIIPaBaMH, KO MaJio
MiCIIe BiJIIOBiIHE MTOPYLICHHS 1HIIOI cTaTTi». Ha mymky Kowmicii, «rake 00-
MEXyBallbHE TIIyMaueHHs» CYIepeYUTUME MPUHIUITY €(EeKTHBHOCTI, BCTA-
HOBIICHOMY MpakTHKOI [TocTiHOT manaTu Mi»KHApOIHOTO TPABOCYIS Ta

! Fitzmaurice G. Bkas. npars.
2 us.: Tam camo. — P. 55.
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Mixnapoxnoro Cyny OOH, amke auckpuminaiis Toi oOMexyBasiach Ou
JIMIIIE BUIAIKAMH IIOPYIICHHS 1HIIOTO MONIoKeHHsT KoHBeHITi» .

TakuM xe uuHOM y cupasi Lawless v. Ireland KoMicis nocuinanach Ha
HM3KY IpereaeHTiB 3 npaktuku [Tocriiinol nanatu Ta Cyny OOH2. B ixmiit
cnpasi — Stran Greek Refineries v. Greece — €Bponeiicbkuii Cyn mocnascst
Ha pimenns [locTiiiHoi manaru y cnpasi Losinger’® 1ist 00TpyHTYBaHHS BUC-
HOBKY IIpO T€, 1[0 OAHOCTOPOHHS BiJIMOBA BiJl KOHTPAKTy HE BIUIMBA€E Ha
MIeBHI HOTO TIOJIOKEHHSI (30KpeMa MOIoKeHH: 1po apbitpax)*. Cepern iHIITHX
MPUKJIAB MOXKHA HaBeCTH cripaBu Papamichalopoulos v. Greece®, Ringeisen
v. Austria®, Cruz Varas v. Sweden’, Loizidou v. Turkey®, Agrotexim v. Greece’,
Cyprus v. Turkey'® Tommo. 3BM4aiiHo, Taki BUNAIAKH MOCHIaHb Ha PilllEHHS
MDKHApOAHUX CYIiB HE WAYTh Y JKOIHE NOPIBHSIHHS 3 BUKOPUCTaHHAM €BpO-
MNEHUCHKUM CYyJOM CBO€T MONEPENHBOT TPAKTUKHU.

TuM He MEHII YHACITIIOK 0COOITMBOTO XapakTepy €Bporieiichkoi KoHBeH-
uii €Bponeiicbkuil Cyn y IeKUIbKOX CIpaBax BIIMOBHUBCS CIIIAyBaTH IpeLe-
nearam Cyny OOH, Ha 3acTOCYBaHHI SIKUX HAIOJSTAIN YPSIIA — BiJIIOBI1aYl.
Tak, y cnpaBi Akdivar v. Turkey €Bponeiicbkuii CyJ| BIIMOBUBCSI CITilyBaTu
npeneneHram Cyny OOH y crpaBax Interhandel Ta Ambatielos mono 3acto-
CyBaHHSI [IPaBUJia CTOCOBHO BUUCPIIAHHS HAIIOHAIBHIX 3ac00iB 3axucTy'!.

Takum sxe unHoM Mixamepukanchbkuii Cyj1 3 IpaB JIIOAMHHA PO3IIISIAE
npakTuky €Bporneicbkoro Cyny sIK BIUIMBOBHH YHHHHUK JJISI BUPIIICHHS
CIpaB, 110 MOAAIOTHCS 10 HbOTo. Tak, y HEI0JaBHbOMY PIillIeHHI y CIpaBi
Last Temptation of Christ Mixamepukancskuii Cyz kepyBaBcst 100pe po3Bu-
HEHOIO MPaKTHKOK €Bporneiicbkoro Cymy B chepi cBoOOIM BUPaKSHHs'2.

! Certain Aspects of the Laws on the Use of Languages in Education in Belgium //
European Court of Human Rights Report. — 1970. — Ser. A. — P. 277.

2 lus.: Lawless v. Ireland // Tam camo. — 1960. — Ser. A. — P. 7.

> us.: Losinger & Co. v. Yugoslavia // Publications of the Permanent Court of
International Justice. — Ser. C. — 1935. — No. 78. — P. 110.

4 Tus.: Stran Greek Refineries v. Greece // European Court of Human Rights
Report. — 1994. — P. 329.

3> Tus.: Papamichalopoulos v. Greece // Tam camo. — 1996. — P. 452.

¢ ITus.: Ringeisen v. Austria // Tam camo. — 1971. — Ser. A. — P. 498.

7 Mus.: Cruz Varas v. Sweden // Tam camo. — 1991. — P. 4041.

8 us.: Loizidou v. Turkey // Tam camo. — 1995. — P. 103.

° lus.: Agrotexim v. Greece // Tam camo. — 1995. — P. 250.

10 uB.: Cyprus v. Turkey // Tam camo. —2001. — P. 737.

" Tus.: Akdivar v. Turkey // European Court of Human Rights Report. — 1996. —
P. 182.

12 us.: The Last Temptation of Christ Case (Olmedo Bustos v. Chile) // http://www.
corteidh. or. cr/pais. cfm?id_Pais=4.
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€spornelicbkuii Cya y CBOIO 4epry TaKoX BUKOPHCTOBYE IPELEICHTH
MixxamepukaHncbkoro Cyny, sk 11 Majao Miclie, HAallpUKJIaj, y CIpaBi
Akdivar v. Turkey'.

Ha BigMiny Bif 1BoX Ha3BaHux perionanpuux cyniB Cyn OOH B cBoix
pIIIeHHSX OLIBII CXMIIBHAN MOKJIAZATUCS Ha CBOT BIACHI NIPEIEICHTH, IIpe-
LIeIeHTH CBOro nomnepeanuka — [locTiliHOT manaTn — Ta pilleHHs MiXKHa-
poaHUX apOiTpaxiB, TOMY IpeleneHTH CBponeichKoro Ta MikaMmepruKkaH-
CBKOTO # 1HIIUX CY/iB HE 3HANIILIM [IMPOKOTO BU3HAHHS B HOTO MPAKTHILI .

L1i >k cami BUCHOBKHM MOYKHA MOILIMPUTH 1 Ha perioHalibHy CyIOBY B3ae-
MOJIiI0, 30KpeMa TaKy, sKa CKIagaeThesi B €Bpori Mk €BporneiicbkinM Cynom
3 mipaB JroauHu Ta Cynom €Bporeiicbkoro Corozy. Ockinbku €C He € yqacHH-
koM KoHBeHLii Tpo 3aXMCT MpaB JIOAWHH Ta OCHOBHUX CBOOOI, 3@ 3arajlbHUM
MIPABIJIOM TIUTAHHS BIIMOBIIHOCTI isubHOCTI iHCTHTYTIB €C Ta /il (0e3/1isib-
HOCTI) iX mocanoBux oci6 Konsenmii He € mpenMeToM po3rsiay B €Bpomei-
cekomy Cymi. Brmus 11i€i KoHBeHIIIT € BepTHKAILHIM MO0 JepKaB-UICHIB
Pagu €Bporu Ta ropuzontaisauM 1070 €C. Ane npu oMy KoHBeHiist Ta
npereieHTHE npaBo €Bporneiicbkoro Cyny y €C kopuctyioTscs Oe33arie-
PEUHOIO [0Baroxo sk nepekoHyrounit npeueneHt. Cyn €C 3actocoBye Konpen-
L0 Ta MpeleleHTHE MPaBo K JT0JATKOBE IKEPesio, 3arajJbHUi MPUHITHIL
npasa €C y BB KOHIETIIIIT «OCHOBHI TpaBa JIroauHm»’. 1le Tako BUBO-
mutbest Cynom €C 3i ct. 6 JloroBopy npo €C, nie iinerbes mpo Te, mo €C 6a-
3YEThCSI HA CHUIBHOMY JUISL BCiX JeprKaB-uICHIB IPUHLHUIII BEPXOBEHCTBA
IpaBa, BU3HAHHI OCHOBHUX TPaB JIIOIIMHM Ta CBOOOI, a TAKOX Ipo Te, 1o €C
MIOBAXKA€ 11i ITpaBa Ta CBOOOIH, 1110 rapaHTyIOThCs €Bporneiicbkolo KoHBeHLieo
K 3aranbHi npuHuny npasa €C. Ciig TakoX 3BEpHYTH YBary Ha Te, IO
XapTisi OCHOBHHUX TpaB €Bporneiicskoro Coro3y, o MPHHHATA HAPHUKIHIT
2000 p. y Hinmi Ta ysivnura sk Pozmin 11 o Koncturymii €C, y 4. 3 ct. 52
MICTUTB TaK 3BaHe «rapMOHi3aIliiHE MOJOKEeHHs»: «OCKUIBKHY 1151 XapTist Mic-
THUTB TIPaBa, sIKi BIJIIOBIIA0TH TIPaBaM, rapaHTOBaHIM KOHBEHITIErO TIPO 3aXHCT
IIPaB JIIOAMHU T4 OCHOBHUX CBOOO[, 3HAUEHHS Ta 0OCAT LUX IPaB € TAKUMHU
CaMKMH, SIK 1 Ti, [0 TapaHTOBaHi 3rafganoro KonseHiieron*. TepMiH «3HaUCHHS
Ta 00CSIT» BKUBAETHCS IS TO3HAYSHHS TAKOXK TMPELISICHTHOTO MpaBa (Ipetie-
JICHTIB TilyMaueHHs1) €Bporieiicbkoro Cysy 3 Mmpas JIIOIUHH.

! us.: Akdivar v. Turkey.

2 Noxnaswirre mpo ue aus.: Kovacs P. Bxas. mparpst. — P. 471.

3 NTus., nanp.: Case 29/69 Stauder v. City of Ulm [1969] ECR 419; Case 11/70
Internationale Handelsgesellschaft [1970] ECR 1125; Case 4/73 Nold v. Commission
[1974] ECR 491.

4 [llesuyk C., Kpasuyk I. Hitpkwii gorosip ta posumpenns €C. — K., 2001. — C. 190.
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O. Illamcymoinog, KaHIuAT IOPUIAY-
Hux Hayk (Cimyx0a Oe3nexkn Ykpainu),
M. Cmpunko, 3100yBau HarionaibHoi
akanemii Cyx0u 6e3rexu Ykpainu

Konueniisi npoekTy HOpMATUBHO-TIPABOBOI0 AKTA:
MOHSATTS TA CYTHICTH

CrparerivHi IUIIXH PO3BUTKY YKPATHCHKUX CYCITUILCTBA 1 IEPHKABU JTHK-
TYIOTh HEOOXIJHICTh YAOCKOHAJICHHS HAIllOHAJLHUX MpaBa i 3aKOHOJaBCTBa,
SKicTh TpaHchopmallii sskux Oe3rnocepeHbO BILTUBAE HA PiBEHb BCTAHOBIICH-
HSI HAJIS)KHOTO MTPABOBOTO MOPSJIKY B CYCIUIBHUX BiTHOCHHAX, 32I0BOJICHHS
00’ €KTUBHHX MOTPeO NMPAaBOBOTO perylitoBaHHs. He BUKIIMKae CyMHIBIB TOW
(bakT, 110 OIHUM 3 OCHOBHHX MOKA3HUKIB I[UBIIII30BAHOCTI U JIEMOKPATHY-
HOCTI KpaiHu, PiBHS KYJbTYpH ii HAPOJly € Pe3y/bTaTh IHTEJICKTYaabHOI aK-
TUBHOT TBOPYOT JISUTHHOCTI IO CTBOPEHHIO MPpaBa — MPABOTBOPYOCTI.

HaiiBa)xIMBINIOrO CKIIAIOBOKO MPOIIECY FAPMOHI3aIlii MPaBOBOT CUCTEMH
VYKkpaiHu € BIOCKOHAJICHHS MOPSAIKY HOPMOTBOPYOi IisSITBHOCTI HAa OCHOBI
JOBIOCTPOKOBOI POrpaMH PO3BUTKY 3aKOHOJABCTBA, BUPOOJICHHS €MHUX 1
3araJlbHOO0O0B’I3KOBHX VIS BCIX Cy0 €KTIB IIpaBa IIPpaBUII MiATOTOBKU IIPOEKTIB
HOPMATHBHUX aKTIB, MATOTOBKH (axiBIliB uIs peasisartil miel podotu'.

CyvacHa paB03aCcTOCOBHA IMPAKTHKA 3aCBIAYY€E BiICYTHICTb €(pEKTHBHOI
opranizaiiii B YkpaiHi HOpMOTBOPUOI JIisIbHOCTI, 1[0 HETATUBHO [TO3HAYAETh-
Cs1 Ha SIKOCTI, IPOJYKTUBHOCTI ¥ IIIHHOCTI HOPMATUBHOI JOKyMEHTALlil, JIie-
BOCTI MEXaHI3My BHKOHAHHS BCTAHOBJICHUX IIPABOBHX HOPM, peaiizarii
HOPMATHBHUX aKTiB%.

OnHUM 3 TOYaTKOBUX 1 HAHBaXIIMBIIIKX €TaliB [IPOLecy HOPMOTBOPUOT
JISUTBHOCTI, HA HAITy TYMKY, € KOHIENITYyaJIbHE PO3pOOICHHS IIPOCKTY HOP-
MaTHBHO-IIPABOBOTO aKTa. AJ[KE IPaBHIBHICTh 3alyMy BU3HAYa€ SKiCTh
Maii0yTHLOr0 HOPMATUBHOIO PIilICHHS: KOHLENTYyaJIbHa TTIOMUJIKOBICTh MOXE
HE [IPOCTO 3HU3UTH €(EKTUBHICTD Aii JAHOTO HOPMATHBHO-IIPABOBOTO aKTa,
a 1l HeraTUBHO ITO3HAYHTHCS HA 3aKOHOJIABCTBI y ITOMY.

! Tue.: KoHnenuis 3araabHOAEPKaBHOT MpOrpamMu aJanrailii 3aKkOHOAaBCTBa
VYkpainu 10 3akoHonaBcTBa €Bponeiicbkoro Coro3y, cxBajneHa 3aKOHOM YKpaiHu
Bix 21. 11. 2002 p. // Tonoc Yrpainu. —2002. — 19 rpyn. — C. 4-5; Ilanos M., Boponos M.
o npoekry 3akony Ykpainu «IIpo HopmaTuBHI mpaBoBi akTi» // BicHuk Akanemii
npaBoBUX HayK Ykpainu. — 1995. — Ne 4. — C. 147-148.

2 Tus.: Kopocmeii B. TIpobnemu npaBotBopyocti B Ykpaiti // IIpaBo Vkpainu. —
2004. — Ne 3. - C. 121.
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BoaHouac 710 cboroiHi BITYM3HSAHA IOPUIMYHA HAyKa HE TIPUALISIIA HAJICHK-
HOI YBaru po3riisily 3a3HAYCHOTO eJIeMeHTa HOPMOTBOPYOCTi. Tak, B OCTaHHIX
HaykoBuX po3poOkax H. Jla3Hioka, I. buii, A. PubaiikiHa, IpUCBSIYEHUX HOP-
MOTBOPUYOMY Hpoliecy B YkpaiHi, KOHILEILis IPOEKTY HOPMAaTHBHO-IIPaBOBOIO
aKTa B3araji He 3raayeThes'. [IeBHi cipoOu po3B’I3aTH 11t0 MPOOIEeMy MIiCTATh-
CsI B IOCITIKEHHSIX MTPEICTABHUKIB PAISTHCHKOT Ta POCIFCHKOT HAYKOBOT TyMKH?,
OJIHAK BOHU MalOTh (hparMEHTapHHIA XapakTep 1 He BiANOBIIAI0TH 0COOIUBOC-
TAM CHCTEMH TIpaBa B YKpaiHi. OTKe, CIUparoYrCh Ha HAassBHI HAyKOBI Ta
HOPMATHBHI JDKEpEJia, MU MOCTABUIIN 32 METY CUCTEMHO PO3IVISIHYTH B JIaHii
POOOTI CYTHICTB 1 3MICT MOHSATTS «KOHIETILISI IPOEKTY HOPMATHBHO-TIPABOBO-
0 aKTa» K BU3HAYAJIbHOTO MOMEHTY HOPMOTBOPYOT JisTIBHOCTI.

[epi 3a Bce cii 3a3HAYMTH, IO YHHHE 3aKOHOJABCTBO YKpaiHU Omnepye
TEPMIHOM «KOHIICTIIIis», TPOTE HOPMATUBHE 3aKPIILUICHHS [[LOTO MOHSATTS
BiJICyTHE, HOTO JIOTIKO-THOCEOJIOTIYHHUI CTaTyC 3aTHIIA€THCS HEBH3HAYCHUM.
YHacmiiok nporo 3a3HaveHa aedinimis HaOyBae 6araTo3Ha4HOCTI i BUKOPHUC-
TOBY€ETBHCS B HOPMOTBOPUOMY ITporeci 6e3cucteMHo. Tak, TepMiH «KOHLIEII-
11isD» BUKOPUCTOBYETHCS HAI[IOHAILHUM 3aKOHOJ/IABIIEM Y 3HAYCHHI 3aKOHO-
MIPOEKTY, NOSCHIOBAJILHOI 3aIUCKU IO HHOTO, OCHOB JIePKABHOT MOJITHKH,
00rpyHTYBaHHS HEOOX1THOCTI BXKUTTS JICPKABHOKO (JIep)KaBHIMH OpTraHaMH )
TIeBHUX 3aXO0/(IB, Y TOMY YHCJIi IPUHAHSTTS 3aKOHOJABUUX aKTiB, PO3POOIICHHS
JIepKaBHUX MPoTpam, TiaHiB Tomlo. [{ikoM 3po3ymisio, 1o HasiBHA 6araros-
HAYHICTh MOHATTS «KOHLEILIA», AKa 3HaYHO yCKJIaJHIOE HOPMOTBOPUHIA
mpouec, Ma€e OyTu ycyHyTa. HaifOinpIn onTHManbHUM HUISIXOM PO3B’ SI3aHHS
i€l mpoOlieMH, Ha HaIllly TyMKY, € YXBaJICHHS 3aKOHY ITPO HOPMAaTHBHO-TIpa-
BOBI aKTH, sIKMi OW BU3HAUYaB JIC(IHIIII0 «KOHIICMIIIS IPOCKTY HOPMATHBHO-
IIPaBOBOI'O aKTa».

VY 3aranbHOMY pO3yMiHHI TEPMiH «KOHIIETIis» (Bif j1ar. conceptio —
PO3YMIiHHS, CYKYITHICTh, CHCTEMAa) BUKOPUCTOBYETHCS JIJIsi TO3HAUYCHHS
MPOBiAHOT i71e1, BU3HAYAIBHOTO 3ayMy, KOHCTPYKTUBHOTO MPUHIUNY B

! us.: Jlazuox H. B. HopmaruBHO-1ipaBoBi akti MiHICTEpCTBA BHYTPIIIHIX CIIpaB
Ykpainu (TeopeTuyHi MUTaHHs): ABToped. JuC. ... KaHa. ropus. Hayk. — K., 2002; bura L O.
TeopeTnuHi OCHOBM BUKOPHUCTaHHSI HOPMOTBOPYOT TexHikH: ABTOped. AMC. ... KaH.
1opun. Hayk. — X., 2004; Pubanxin A. O. HopMOTBOpUicTh OpraHiB BHYTPIMIHIX CIIpaB
(acmexT 3aranbHOI Teopii): ABToped. Iuc. ... KaHa. Iopua. Hayk. — X., 2005

2 Tus.: Kazbmun M. @. TloaroroBka Hay4HOU KOHLIETIMHU 3aKoHOMpoekTa (MeTomo-
norrmyeckue Bonpockl) / Cos. rocyaapcTBo u npaso. — 1985. — Ne 3. — C. 28-35; IOpunu-
4eckast TeXHHKa (0030p MaTepHuaioB HayYHO-METOANYECKoro cemunapa) // TocymnapctBo
u npaso. — 2000. — Ne 11. — C. 113-114; Hcakos B. b. Craiuu noaroTroBK1 MpOeKTOB
3aK0HOB // 3akoHOmarensHas Texuuka. — M., 2000; Cokonosa A. A. CoupaiabHBIE aCIIEKTHI
MOHSITHUSI «TIpaBooOpa3oBanue» // TocynapcTBo u mpaBo. — 2004, — Ne 7. — C. 79-83.
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HAyKOBiM, TEXHIUHIN, MOMITUYHIH Ta iHMX BUAax AisieHOCTi!. [IpaBoBa
koHuenuis, 3a 0. llleMurydeHkoM, € BaKJIUBUM 3aCO00M PO3BHUTKY SK
IOPUAMYHOI HayKH, TaK 1 HAYKOBO OOIPYHTOBAHOIO JePKaBHO-IIPABOBOTO
OyniBHuITBAa. CXBaJieHI Y BCTAHOBJIEHOMY MOPSJIKY MPABOBI KOHIIEMIIIT
KJIQAYThCSl B OCHOBY BIAMOBITHUX OpPraHi3allifHUX 3aX0/1iB, 3aKOHOIaBYHX
aKTiB, pillleHb TONIO.

OTxe, Ii KOHLEMNLI€I0 NPOEKTy HOPMATHBHO-IIPABOBOIO aKTa MOXKHA
PO3YMITH SIK BIZITHOCHO aBTOHOMHU TIPHIOM HOPMOTBOPYOT TEXHIKH, 10 M€
(hopMy dokymenma, TaK i CAaMOCTIHHHEN eman Hopmomeopuozo npoyecy. Came
i IBa MOMCHTH XapaKTePHU3YIOTh KOHIICIIIII0 MPOCSKTY HOPMAaTHBHO-
MPABOBOTO aKTa 3 (POPMAIBHO IOPUAMIHOT TOYKH 30DY.

Po3po0uTy KOHIIETIIIF0 TPOSKTY HOPMATHBHOTO aKTa 03HAYA€ PO3KPUTH
3araJIbHUH 3aJyM, OCHOBHI i1, JaTH y3arajibHIOIYY XapaKTePUCTHKY Ta
TUIaH MaiOyTHBOTO akTa. BoHa Mae MiCTUTH SICHY BiJIIOBIb HA TUTAHHS PO
JIOLIUTBHICTh BUJAHHS KOHKPETHOTO HOPMATHBHO-TIPABOBOIO aKTa i Mpo Te,
SIKMM Y CBOIX TOJIOBHHMX pHCax BiH MOBUHEH OyTu. Bif iei mpaBoBoro akra
KOHIICTIIIiSl BIIPI3HIETHCS TUM, IO B Hil i/iesl BXKE 3HAYHOIO MIpOI0 Mare-
piayizoBaHa, BTiJIeHA y BU3HAYAJIbHUX O3HaKaX MallOyTHHOIO HOPMaTUBHO-
IIPaBOBOIo akTa. BiJ MpoeKTy HOBOTO aKkTa KOHLEMLIs BiAPI3HAETHCS THM,
110 BOHA IIe HE MICTHTH Iepe0adyBaHOTO TEKCTY aKTa, a BI/IMOBIa€ JINIIIe
Ha MATAHHS, JJIs1 90TO NOTpiOeH JaHMid aKT, SKUM BiH Mae OyTu 3araiom. Le
BU3HAYAJIBHUH €Tall, TOJTOBHMUIT 3aci0 AJIsI 3°ICYBaHHS i BUPIMICHHS TNTAHHS
po HeoOXiTHICTh BUJAHHS HOBOTO HOPMATHBHO-IIPABOBOTO aKTa Ta IIiJI-
TOTOBKHM HOTO IIPOEKTY.

OJHUM 13 YMHHHUKIB, IO 3HWKYIOTh €(PEKTHBHICTH HOPMOTBOPUOT Mi-
AIBHOCTI, € Ne(eKT MpaBOCBIAOMOCTI i cy0’€KTiB, AKHI MPOSBIAETHCS Y
BiJICYTHOCTI aJJeKBATHOTO PO3yMiHHS 3HAYCHHS KOHIEMIi] MPOEKTY
HOPMAaTUBHO-TIPABOBOIO aKTa. 3HaueHHs TAKOi KoHyenyii IOJATae B TOMY, 10
BOHa: 1) BUCTyHae CBOEPIAHUM MMOKAa3HUKOM CTYIEHS JOCKOHAJIOCTI
IOpUAMYHOT HAyKH, IeMOHCTpalieto 11 pealbHUX MOXIUBOCTEH; 2) €
OCHOBOIO JUISl HACTYMHUX PO3POOOK i MPOMO3UIIH MO0 MOJATBIIOTO
PO3BUTKY 3aKOHOJIABCTBA; 3) € YNHHUKOM €(PEKTHUBHOCTI Cy4acHOTO
HOPMOTBOPYOTO MpoIiecy; 4) € BAKIMBUM 3aC000M TapMOHI3allii paBoBOi
CHCTEMH; 5) BUCTYIIA€ OCHOBOIO IS TIyMad€HHS TIPAaBOBUX HOPM; 6) MOXKe
CIIPUSATH BCTAHOBJICHHIO 1 pO3B’s3aHHIO IOPUINYHUX KOMI3iH; 7) MOxke
JOTIOMOTTH BHSIBJICHHIO MPOTAJIMH Y YAHHOMY 3aKOHOZABCTBI; 8) MOXKe

! lus.: ®unocodcKuil SHIMKIONESIHYCCKHUI CIOBaph. — 2-¢ u3a. — M., 1989. —
C. 279; CnoBapb MHOCTpPaHHBIX CJI0B. — 7-¢ u31. — M., 1980. — C. 258.

2 Tus.: FOpumuuna entmkiionesis: B 6 T./ Penxon.: YO. C. llemmryvenko Ta in. — K.,
2001. - T. 3 (K-M). - C. 339.
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CIYyTyBaTH JOCHUTH HAJIWHUM 00’ €KTHBHHUM MIATPYHTSM JJIs MPaBO-
3aCTOCOBHOTO PO3CYAY.

Uepes 3aK0HO/1aBUY Ta JIOTIKO-THOCEOIOTUHY HEBU3HAUYCHICTh MOHSTTS
«KOHIIETILis TPOEKTY HOPMAaTHBHO-IIPABOBOTO aKTa» 3aJIMLIAETHCS TaKOK
BiJIKPUTUM MTUTAHHS [TPO HEOOX1IHY KIIBKICTh €IeMEHTIB I1i€i KoHIen . Mu
3aliMa€EMO HO3HLIIO, 3T1THO 3 SIKOIO CTPYKTYpa KOHLEMNI] IPOEKTY HOpMaTHB-
HO-IIPaBOBOI'0 aKTa MOKE 1 IOBMHHA OyTH CTaHIapTH30BaHAa. MaloThCs Ha
yBa3i 000B’s13k0BUH HAOIp 11 €JIEMEHTIB 1 TIOCIIIOBHICTD 1X 3’€/IHAaHHS, a HE
(hopmasibHa TTO/TIOHICT.

Ha ocHOBI aHaITi3y HASSBHUX HayKOBUX 1 HOPMATUBHUX JDKEPEI, TIPHCBS-
YEHUX MUTAHHAM CTaAill HOPMOTBOPYOIO MPOLECY, MU BUPOOWIH TaKy
cmpyKkmypy Kouyenyii IpoeKTy HOPMaTHBHO-IIPABOBOTO aKTa.

[Nepenycim KOHLIENIIS TPOEKTY Ma€ PO3MOYMHATHCS 3 BUSHAYCHHS 1peo-
Mema, SIKAIA OKPECITIOBaTUMETHCS B LIbOMY JI0KyMeHTi. To0To, hopMymoeTh-
cs mpoOiieMHa CUTyallis, sika Mae OyTH BPEryibOBaHa, BU3HAYAIOTHCS i1
Maciitadu. TUTbKH Micist IHOTO JOUIIBHO (POPMYBATH I[iTi TPOEKTY HOpMa-
TUBHO-IIPABOBOT'O aKTa.

Uitke hopmysroBaHHS yizell, Ki Iepen0adaeTbes TOCATTH 3a JIOTIOMOTOI0
3aIUIAHOBAHOI'O aKTa, iX sCHA, CBOE€YAaCHa II0CTAHOBKA CIIPHUSIOTH OOIPYHTO-
BaHOMY BUPILIEHHIO IUTaHb 3MicTy i (opMH MaiiOyTHHOIO HOPMATUBHO-
MPABOBOT'O aKTa, JO3BOJIAIOTH 3pOOUTH HOTO OUTBII MITEHIM i TOCKOHAIHM.
Haituacrimre pu po3po0IeHHI HOBOTO HOPMAaTHBHO-TIPABOBOTO akTa (0co0-
JIUBO SIKIIO BiH JIOCUThH 3MICTOBHHIA) HE MOKHA OOMEXKHUTHCS SIKOIO-HEOY/Ib
ofHiero MeToro. Crioyarky MOTpiOHO YiTKO C(HhOPMYITIOBATH OCHOBHY METY
MaiOyTHBOTO aKTa, HOTO MPU3HAYEHHS. 3T0JJOM BUHHKAE HEOOXIAHICTD Y
PO3pOOIIEHH] IJIOT CUCTEMH JOMOMDKHUX Iiyied. KoxkHa 3 HuX Moxe OyTu
CIPSIMOBAaHA Ha BUPIILIEHHS SIKOTO-HEOYIb OKPEMOTO0, BIJIHOCHO CAMOCTIHHO-
TO MMUTAHHS, aJie BCl pa30M BOHM MOKJIMKaH1 3a0€3MeYnTH JOCATHEHHS I'eHe-
pasibHOi MeTH akTa. Ha Hamry qymKy, HeIOLIJIbHO 3aKjaJaTd B KOHLEMIII0
CTOPOHHI 11111, sIKi Oe3MocepeTHhO HE BUTUIMBAIOTH 13 TeHEPAIbHOI METH aKTa,
HOro 3arajgbpbHOTO NMPU3HAUEHHs, 1HAKIIE BiH Oy/le pi3HOIUIAHOBUM, L0 yCK-
JIAJHHUTB OTJISIOBICTh 3aKOHOJIABCTBA, KOHTPOJIb 32 HOTO JIOIEPKAHHSM 1
BPEIITI-PEIIT 3HU3HUTh HOTO €(PEKTUBHICTB.

Obrpynmysaniisi HeOOXiOHOCMI PO3POOILEHHS KOHKPEMHO20 HOPMAMUGHO-
npaso6o2o akma — HACTYIHUIM KOMIIOHEHT Horo KoHIerniriil. YiTka mocTaHoB-
Ka PO3MISIHYTUX BUILE IJICH TeX JoroMarae nboMy o0rpyHTyBaHHI0. KpiM
TOTO, PO3POOHUK Ma€ TOKa3aTH, 0 caMa MOCTaHOBKA MUTAaHHS PO BUIAHHS
aKTa 3aJICKUTh HE BiJl JIOBOIB BIJIOMYOT0, KOH IOHKTYPHOT'O XapakTepy, He BiJ
Cy0’€KTHBHUX MipKyBaHb, a BIJINOBIA€ TOTPeOaM CyCITLIBHOTO 1 IEPYKABHOTO
PO3BUTKY, BUMOT'aM ChOTOIEHHS, TEOPETUYHO H (haKTUUHO OOIPYHTOBAHA.
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MipKyBaHHS COLIaIbHOTO, EKOHOMIYHOTO, TIOJIITHYHOTO, TICHXOJIOT9HOTO,
KyJIBTYPOJIOTTYHOT 0, AeMOTpaivHOTO Ta 1HIIOIO MOPSIKY B 0araTboX BUIIad-
Kax JOLUIHbHO MOTOIUTH 3 IPUYMHAMH HOPMAaTHBHO-IIPABOBOTO XapaKTepy.
3okpema, HeoOXiIHICTh CTBOPEHHS! HOBUX IIPABOBHX AKTiB 4AcTO OB’ sA3aHa 3
posmoyaroro Konudikali€er 3aKOHOAABCTBA, TOTPEOOI0 BPETYIIOBAHHS BUHHU-
Kalo4MX CYCHIJIbHUX BiZHOCHH, PO3B’sI3aHHS HOBUX IIPOOJIEM, YIOPSAKYBaHHS
3acTapizioro abo (GakTHYHO HEIII0YOro 3aKOHOIABCTBA TOII0. Hepiko HassBHIM
€ IUTAH KOMIUIEKC PI3HOMaHITHHUX, OJIHAK B3AEMOTIOB I3aHUX TPHYHUH.

IIpu po3pobieHHI IbOro KOMIIOHEHTA KOHIEMNIIT BaKIMBO 3’ 5ICYyBaTH, YU
HE MOKHa PO3B’s13aTH MpoOIeMy 3a JIOTIOMOTOO 1HIIMX MPABOBHX 3ac00iB,
0e3 BUJIaHHSI HOBOTO HOPMAaTHUBHO-TIPABOBOTO aKTa: MIISIXOM OLTBII €(DeKTHB-
HOI peastizalii YUHHUX HOPMATHBHO-IIPABOBHUX AKTiB, HAJJAHHS PO3’SICHEHb
o0 X 3aCTOCYBaHHs, 3alPOBAKCHHS 1HIIUX 3aX0/iB (HEe 000B’SI3KOBO
HOPMaTUBHHUX ) 13 IOJIIMILIEHHS 3aCTOCYBaHHS YAHHOTO 3aKOHOJABCTBA TOLLIO.
AnbTepHATHBHI BapiaHTU BUPIIICHHS PO3IIISyBAHOTO MMTAHHS MAIOTh OyTH
IPYHTOBHO ITPOAHAIII30BaHi B KOHIICTIIII.

VY nepebiry po3poOIieHHsT KOHIIETIIii TPOEKTY HOPMaTHBHO-TIPABOBOTO
aKTa CIiJ TaKOXX YPaxoBYBaTH, LI10 YXBaJEHHS NPAaKTUYHO KOKHOTO HOpMa-
TUBHOI'O aKTa [10B’A3aHe 3 IESIKUMU BUTpaTaMu. Tak, KOKeH BEIUKUH 3aKO0-
HOJIABYMH UM TT1A3aKOHHHUH aKT Ma€ TMEeBHY «COOIBapTICTHY, SIKa CKIAAEThCs
3 BUTpAT HA HOTO pO3pOOJICHHS, 0OTOBOPEHHS, YXBAJICHHS i peai3aliro.
BimHOCHO 0OaraTthoX akTiB TAKOTO POy BUTpATH (B Jep>KaBHOMY MacmTaoi)
€ He3HAYHUMH, 1 HUIMH 3a3BHYail HEXTYIOTb, X04a IS ITiJITOTOBKU IPYHTOBHHUX
MPOEKTIB 3aly4a€eThcs 03114 BUCOKOOTIad9yBaHUX (PaxiBIIiB 13 IPaBOTBOP-
YUX, HAYKOBUX Ta 1HIIWX YCTAHOB 1 OpraHi3aiiii, a CTPOKH IX MiJArOTOBKH
1HOJII 3aTATYIOThCS HA poKu. Lli BUTpaTi HeoOXiJHO BU3HAUATH 3a3/IaJICT1/Ib,
OCKIJIBKY BiJl HUX 3HAYHOIO MIpOIO 3aJIeXkKaTh JIOJsl CAMOTO TPOEKTY HOpMa-
TUBHO-IIPABOBOIO aKTa, €()EKTUBHICTh HOTr0 BUKOHAHHS MICHIA YXBaJICHHS Y1
3aTBEPIKEHHSL.

CripaBa yCKIIQHIOETBCSI TUM, 110 BiJIOMCTBA, 3alliKaBJIeH] B yXBaJICHHI
MIPOEKTY, 1HO/II CXMIJIbHI IPUMEHIITYBaTH MaiOyTHI BUTpaTH ado K B3araii He
[I0Ka3yBaTH iX y BIANOBIAHOMY OOIpyHTyBaHHi. Lle OyBae, Hanpukiaz, npu
MTOCTAHOBIII MUTAHHS PO BUJIAHHS aKTiB, sKi IMepedadaroTh pi3HOTO POIY
peoprauizariii OpratiB JIep»aBHOTO yIpaBiHHs. Y niepeOiry peanizariii Takux
aKTiB 3TrOIOM HEPINKO 3’SICOBY€EThCS, 110 3arajibHa KiTbKICTh YIPaBIiHCHKUX
OprasiB ICTOTHO 3pociia. B iHIIUX BUMAKax BIJIOMCTBA, HABITAKH, CXHUJIbHI
nepeOibInyBaTi MailOyTHI BUTpaTH. Hepigkumu € i 3BUYaiiHi IIOMUIIKA B
OIIIHIII OYiIKyBaHUX BUTpAT. HeraTuBHi HACIIIKK HEJOCTATHBO MPOyMaHUX
MPAaBOBUX aKTiB MOXKYTh HA0yBaTH HECTIOIBAHUX (DOPM 1 B KIHIIEBOMY PE3yilb-
TaTi IeCTPYKTUBHO BIUIMHYTH Ha CKJIaJI0BI HAI[IOHAIBHOI Oe3neku YKpaiHu.
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OTxe, OITHIEIO 3 HABAXIIMBIIINX CKJIaJJOBUX KOHIETIIIT IPOEKTY HOpMa-
TUBHO-IIPAaBOBOTO aKkTa Ma€ OyTH BHCBITICHHS TUTAHHS PO CNIBGIOHOUIEHHSL
NO3UMUBHUX T He2AMUSHUX HACTIOKI 3anianosano2o akma. Jlyxe 4acto i€l
SICHOCTI IOCATTH IOCUTh CKJIAIHO, OCOOJIMBO 3 MUTaHb, 110 BUMAraroTh cIie-
LiaJIbHUX, HEIOPUIMYHUX 3HaHb. Y TaKUX BUIMAJKaX BUHUKAE HEOOXiIHICTh
y 3asrydeHHi (axiBIiB i BUKOPUCTAHHI JOCSITHEHb 1HIIMX HAYK, CIIPUSHHI
CTaTHCTHUYHHX Ta IHIIUX JIep>KaBHUX OPTraHiB y HaJlaHHI MOTPiOHOT /ISt po3pa-
XyHKIB iH(popmauii. [IporHo3yBaHHs CyTTEBUX COLIAIbHUX, EKOHOMIUHUX,
MDKHApOJHMX Ta 1HIIMX HACIIJKIB 1 pU3UKIB YXBaJeHHS MallOyTHHOIO HOP-
MaTHBHO-TIPABOBOTO aKTa MOBUHHO, Ha HAITY JIyMKY, 0a3yBaTHCs Ha Pe3yiib-
TaTax pi3HOTO POy HEe3aleKHUX eKcrepTH3 ((GiHaHCOBO-eKOHOMIYHOT, TeH-
JICPHO-TIPABOBOI, HAYKOBO-TEXHIUHOT, EKOJIOTIYHOT TOIIO). BaXkjIMBUM KPOKOM
€ 3/1ICHeHHS KPUMIHOJIOTYHOI eKCIIEPTH3H POEKTY HOPMATHBHO-TIPaBOBO-
ro akta. AJoKe Bijl TOTO, SIK MaliOyTHI HOPMATUBHUN aKT BIUIMHE HA CTaH
3JIOUMHHOCTI, 3aJIeKUTh €PEKTUBHICTH (200 Hee(PeKTUBHICTD) isITbHOCTI
MIPaBOOXOPOHHOI CUCTEMH JEPKaBH.

Kpim TOTO0, NONITHHO YiTKO BUSHAYUTH MPOTUIICKHI TOUKU 30py Ta PO3-
ODKHOCTI B MO3MIIISX 3allIKaBICHUX OpraHiB, YCTAaHOB, OpraHizalliii i mnpu-
€MCTB, Ha MiJICTaBl YOr0 3allPOIIOHYBATH Y3IOJUKEHUI BapiaHT pillleHHs.

Busnauenns 1 00TpyHmMysans iepapxiuHo2o pieHs ma eudy 3anianosa-
HO20 HOPMAMUBHO-NPABOBO20 AKMA — THIINN BAXKJIMBHHA KOMIIOHEHT HOTO
koHueniii. [{e#l piBeHb 3a/1e)KUTh TOJIOBHUM YHMHOM BiJI TOTO, /10 KOMITETSHIIIT
SIKOTO OpTaHy Halle)KaTh MUTAHHs, BUPINTYBaHi B poekTi. OHAK HE CIif
00MEXyBaTUCS JaHOK 00CTaBUHOO. [HOJII moTiTHYHA a00 1HIIA 3HAYYIIICTh
poOIeMHOT cuTyanii poOUTh JOLUIEHIUM BHOIp OUIBII BUCOKOTO PiBHS LIS
3aITAHOBAHOTO aKTa, HIK 1€ BUILUIMBAE 3 ICHYIOUOTO PO3IOTY KOMIETEHIT
MK IPaBOTBOPYMMH OpraHaMH.

ByBae HEOOXITHUM TaKOK «3HWIKCHHS» 1€PapXIYHOTO PiBHS aKTiB, 1110
TMIOSICHIOETHCS] HAWPI3HOMAHITHILIMMH IPUYMHAMMU: Y 3B SI3KY 31 SMEHILIEHHAM
3HAYYUIOCT] TOTO YM 1HLIOTO MUTAHHS, JOLUIIBHICTIO 30CEPEIUTH yBary BH-
LIMX [PABOTBOPUYHMX opraHiB Ha OUIBII BayKJIMBUX MUTAHHAX Toio. OTxe,
PO3pOOHMKAM KOHIICTIIIT TOTO UM 1HIIIOTO TPOCKTY HE CIIiJT 663)1}’MHO Tonep-
KYBaTHCSI cdpopMOBaﬂoro po3n0mny KOMIIETEHIIIT Y BUPIlIEHH] OAI0HUX
MUTaHb, a JOIIBHO II0pasy 3’SCOBYBATH, YH € HEOOX1THICTh 00paTH aJist
MaifOyTHBOTO aKTa 1HIINH iepapXidHui piBeHb. Takuii BiXi/ BiJT 3araibHOTO
MOpsIKy Mae OyTH BiMOBITHUM YHHOM OOIPYHTOBaHHH.

[Mopsia 3 iepapXi4YHUM piBHEM HOPMATHBHO-TIPABOBOTO aKTa BaXKJIMBO
BCTAHOBUTH 1 HOTO HAJIEKHICTH JIO TUX YH IHIIUX PI3HOBU/IIB AKTiB JAHOTO
piBHS (KOfeKc ab0 3aKOH, MOJIOKEHHS a00 CTaTyT, IHCTPYKIIisi 200 MOPSII0K
1T 71.).
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Pospobaenns cniggionowens 3aniano8ano2o0 HOpMamusHo-npasoeo2o
akma 3 nonepeoHim 3aKOHO0ABCMBOM, BUSHAYEHHS 1l020 MICYs & cucmemi
YUHHO20 NPABa — TAKOK HEOOXITHUN KOMIIOHEHT KOHIenii npoekry. [Tpn
LOMY 3’SICOBYETBCS, SIKi HOPMATHBHO-ITPABOBI aKTH 3aMiHUThH PO3POOIIIOBaA-
HUH aKT, SK BiH CHIBBIIHOCUTHUMEThCS 3 THIIUMHU €IeMEHTaMH YHHHOTO 3a-
KOHOZABCTBA YKpaiHH, 13 3000B’I3aHHAMU HAILOI AepKaBH 32 MI>KHAPOIHO-
PaBOBUMM aKTaMHU; K HOPMATUBHI aKTH (3aKOHOAABYI YM MiA3aKOHHI;
3arajbHO000B’ SI3KOBI, CIIeNiajbHI UM JIOKAJIbHI; [IMBUILHO-TIPABOB1, KPUMi-
HaJIbHO-IIPaBOBi, aAMIHICTPaTUBHO-IIPABOBI TOLIO) IOBUHHI OyTH IirOTOB-
JIeHi 3 METOIO0 0o KOHKpeTH3amii Ta pO3BUTKY Ha pi3HHUX piBHAX. Hepimko
B [IPOIIECi HOPMOTBOPUOI JIISUTHHOCTI I1i TUTAHHS BUITYCKAIOTHCS 13 MOJIS 30Dy,
BHACITIIOK YOTO HOBHH aKT HE 3aBXIU JOCUTH JOOpPE Y3TOMKYEThCS 3 YHH-
HUMH aKTaMH, «HE BIIHCYETHCSD B IX CHCTEMY.

Po3pobrenus HAUIBANCIUBIUIUX MOMEHMIB 3MICTTY HOPMAMUBHO-NPABO-
68020 aKma — OIWH 3 HAUOUIBII BiAMOBIAAJIBHUX €TAIlB HiJATOTOBKU HOr0
KOHIIeMNIii. 3Bu4aiiHO, 0araTo B 4OMy 3MiICT aKTa BU3HAYAETHCS HOTO LIISIMH.
Ha nanomy x erarni TuIaHyIOThCs OiJTbIII KOHKPETHI TTUTaHHS 3MICTY aKTa,
HacaMmIepes Horo cTpykrypa. Y po3poOieHHI CTPYKTYpH JIerie WTH Bif 3a-
TaJILHOTO JI0 YaCTKOBOT'O: CIIOYATKy HAMITHTH BEJIMKI CTPYKTYPHI MiAPO3IiIN
akTa (po3xiin), a MoTiM B HUX BUJIUIATH HAallMEHyBaHHS IV1aB 1 crareil. Takuid
KapKac JI03BOJIsIE HAOYHO MPEJCTaBUTH 3MICT 3aIlJTAHOBAHOTO HOPMATHBHO-
MPaBOBOTO aKTa BCIM 3alliKaBICHUM y IPOeKTi ocodam. [t KoHmentii mpo-
EKTY JIOCHUTh IMiJITOTOBKHU HOTO caMmoi 3arajibHOT CTPYKTYpH.

O/HOYaCHO JIOLUIBHO Mepe0avyuTH KOHKPETHI HOPMaTHBHO-TIPABOBI
3ax0Jl, 32 JJOIIOMOTOI0 SIKUX MOXHA HaOLIbII €(DEKTUBHO JIOCATTH IOCTAB-
nenux uineit. Hacammnepen mae Oytu BupoOieHa palioHanbHa reHepaibHa
ninist. [Tpy bOMy BaX»UIMBO YHUKHYTH, OJJHOOIYHOCTI 3aMpOBaKyBaHUX
3aXO0JIiB 1 3aCTOCOBYBaHUX 3aC00IB.

[IpoGnema BuOOpPY peryisiTHBHUX 3acO0iIB MEepepoCTae B iHIIY BKpal
BXJIMBY NIPOOIIEMY — 3abe3neuerHs BUKOHY8AHOCH, eqheKmUeHOCmi 3ania-
HOBANH020 HOPMAMUBHO-NPAB0B020 akma. MexaHi3M 3a0e3reueHHs miel
e(heKTUBHOCTI IIOBHHECH KOHCTPYIOBATHCS HE ITICIISl BUJIAHHS aKTa, a Ha CTaIil
HOro MiATOTOBKH, IPHYOMY 32 CBOIMH OCHOBHUMH PHUCAaMHU — Yy KOHIICTIIIi{
MaiiOyTHHOTO HOPMATHBHO-IIPABOBOTO akTa. [IpakTuili BiJoMi BUITAJIKH yX-
BAJICHHS JICKJIAPaTHBHUX, PO3IUINBYACTUX, HEIOCTATHHO KOHKPETHUX 200 HE
3a0e3MeueHNX CaHKIISIMHU Ta IHIIMMH HEOOXiJTHUMH 3aC00aMU HOPMaTHBHO-
MPaBOBHX aKTiB, y 3B 53Ky 3 UMM IIOCTABJICHI B Mepediry iX miAroToBKH I
He OyJIH JOCSATHYTI.

[IpaBoBi akTH, IO TOTYIOTHCSA, MOXKYTh 3aJHIIATUCS Hee(hEeKTUBHUMH,
AKIIO B HUX HE 3a3HAYEHO: XTO TIOBUHEH 3/1MCHIOBAaTH KOHTPOJIb 3a J0AEp-
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YKaHHSM aKTa; SIKi paBa MalOTh KOHTPOJIbHI OPTaHU i 10cag0Bi 0COOH; sIKi
CaHKII{ MUIAraroTh 3aCTOCYBaHHIO IIPH NOPYIICHHI BUMOT aKTa; KUM 1 B
SIKOMY TIOPSIZIKY MTOBHHHI 3aCTOCOBYBATHCS 3aXOH BIUIMBY JI0 TIOPYLTHHUKIB
HOPMATHBHOTO aKTa TOLIO.

BomHouac ropuudHa BilMOBiJaIbHICTh Ma€ CIYTYBaTH JIUILE OIXHUM i3
3aco0iB mpaBo3abde3nedeHHs. JlocuTh e(peKTUBHI TaKOXK 3aX0/I1 Marepiaib-
HOTO i FOPHIIUKO-MOPAIILHOTO 320X0USHHS, 3aCO0H OpraHi3aliifHO-IIPaBOBO-
rO Xapakrepy.

Kpim TOT0, B KOHIIEMIII IPOEKTY HOPMATHBHO-IIPABOBOTO aKTa HEOOXiI-
HO BKa3aTy METOJ/IM HOro colianizalii, ToOTo ajanTarii MacoBOIO Ta TPyIIO-
BOIO CYCILIBHOIO CBIJIOMICTIO (TIpOTIaras/ia, MOIMyJIIpH3allisi), a TAKOX pealri-
3arii B MOBE/IHII YYACHHUKIB COLIAIBLHOTO CHiIKyBaHHs. J[ns Toro mo0
CHPaBIISITH PETYISATHBHUM BIUTHB Ha COIIaJIbHE CEPEIOBHIIE, TPaBOBI HOPMH
MalOTh IEPETBOPUTHUCS HA YHHHHK CYCITLIBHOTO )KUTTS. Y IIbOMY — CYTHICTb
ix comiaizarii. JIoku nmpaBoBi MPUITKUCH HE CTAHYTh CJIEMEHTOM CIIOCOOY
JKUTTSI CyCHIJIBCTBA, YaCTUHOIO HOTO CBIiIOMOCTI Ta OyTTs, O€3I1i/ICTaBHO
TOBOPHTH IIPO HUX SIK TIPO YHHHE TIPABO’.

OTke, po3poOIICHHST KOHIICTIIIT IIPOSKTY HOPMAaTHBHO-IIPABOBOTO aKTa
BHMAarae npoBE/ICHHS IPYHTOBHUX COI[IOJOTTYHUX JIOCIII/PKEHD, 30UpaHHs U
aHaIi3y eMITpUYHOT0 Marepiaiy, o 0a3yeThcs Ha BUBYEHHI IPOMaICHKOT
JIYMKH, TTOTpe0, IHTepeCiB, O4iKyBaHb HOBOTO IIPABOBOTO TOPSIKY, peallbHUX
MPaBOBUX TO3UIIIH 1 TICUXOJOTIYHUX HACTAHOB TUX CYO’€KTIB, JisSIIbHICTh
SIKUX T1J1JIaBaTUMETHCSI TPABOBIN peryiaMeHTaIlil.

[Ipu migroToBIi KOHIEIIT COMIONOTiYHI AOCIIKSHHS] TOBUHHI OyTH
000B’SI3KOBUM €JIEeMEHTOM ii 00rpyHTyBaHHS. LIs1 000B’I3KOBICTh BUILTHBAE
HE TUTbKH 3 HEOOX1HOCTI BUBUCHHSI TPABOBUX ITO3UIIIH, IHTEPECIB 1 MOTPed
TPOMaJISIH 1 OpraHi3alii, sKi 3aJIy4aroThCsl 10 IIPaBOBOTO PETYIIOBAHHS.
CorionorivHuii aHasi3 mpeaMeTa peryjIroBaHHs Ha [IbOMY €Tarli «BUBOIUTE
Hac Ha nmpoOsieMy e()eKTUBHOCTI, OCKIJIbKU TYT BiJ[pa3y BHSABISIOTHCS HE
TIBKU HETaTHBHI YMHHHUKH, [0 TaJbMYIOTh IIPOIIEC IOPHIMYHOTO BIUTUBY, &
1 YMHHUKH, K1 HOTO MITPUMYIOTh, CTUMYIIOIOTh. [0 TOTO 3K COIIONOTI4HI
JOCITIDKSHHS! MOKYTh CYTTEBO JIOTIOMOI'TH B ITiITOTOBLI IPOTHO3Y YUHHOCTI
MaiOyTHBOTO 3aKOHY.

Po3mIsiHYBIIM CTPYKTYPY KOHLEMLIi IPOSKTY HOPMAaTHBHO-IIPABOBOTO
aKTa, BBAXXAEMO 33 HEOOX1/IHE 3yIMHHUTHUCS Ha BU3HAYCHHI YMOB, 3 SKHX
MIrOTOBKA TAKOTO JOKYMEHTA € OLIbHO0. Ui MPOSKTH BCIX HOPMATHBHO-
MMPABOBHMX aKTIB BUMAraloTh CTBOPEHHs KoHIemii? Ha Hamry gymKky, po3poo-
JICHHS! KOHIICTIII{ Ma€ mepeyBaT MiArOTOBIII MPAKTHYHO BCIX 3aKOHOTIPOCK-
TiB. BuHATKaMU MOXKYTB OyTH JIMIIE TPOSKTH TAKMX 3aKOHOAABYMX aKTiB, SKi

! Iu.: Cokonosa A. A. Bka3. npaus. — C. 83.
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MPUCBSUCHI SKOMYCh By3bKOMY, OpTaHi3amiiHO-TEXHIYHOMY MTUTaHHIO. 3po-
3yMIJIO, IO Pi3HI 3aKOHONPOEKTH BUMAralOTh Pi3HUX KoHUenii. Tak, mpu
po3po0iIeHH] KOHIIENIIil, sika nepeadadae mupoKoMaciiTadHi 3aKOHOIIPO-
eKTHI poOOTH, HAWJOKIAJHIIIIUM YHHOM Ma€ OyTH BHKJIaJCHE OOTPYHTY-
BaHHSI HEOOXITHOCTI yXBaJeHHS HOBUX (YM BHECEHHS 3MiH J0 YHHHUX)
3aKOHO/IaBYMX AKTiB, y TOH Yac sIK CTPYKTypa 3a3HAauYCHUX 3aKOHONPOEKTIB
MOXe OyTH OKpeciieHa JOCUTb YMOBHO, CTUCJIO. Y pas3i 5K, KOJIU TOTy€eThCs
KOHIICTIIis SIKOTOCh OKPEMOTO 3aKOHOMPOCKTY, BOHA TIOBUHHA MaTH PO3rop-
HYTHH XapakTep 1 nepeadadati peTeibHO ONpalbOBaHy CTPYKTYPHY CXEMY
MaiOyTHBOTO aKTa.

o >k CTOCY€EThCS MMiI3aKOHHUX aKTiB, TO JAJIEKO HE BCI BOHU MOTPEOy-
I0Th PO3POOJICHHS X KOHIIEMIiT. M1 3aiiMaeMo TO3UILiI0, BIITIOBIIHO JI0 SIKOT
KOHIIETILIiSl Ma€ TepelyBaTh MPOEKTY THX IiI3aKOHHHUX aKTiB, 5IKi CTOCYIOTh-
cs mpaB, ¢cBO0O] 1 3aKOHHUX 1HTEPECiB TPOMaJIsfiH, THX YH 1HIIMX MpoodieM
3a0e3MeueH s HalllOHAIbHOT Oe3neKu YKpaiHu, TOCTPUX MUTaHb 30BHIIITHBOT
Ta BHYTPINIHBOI MOJIITHKY JIepKaBu, pepopMyBaHHS OpPTaHiB JepKaBHOT
BJIaJIU 1 yIpaBIiHHS TOLIO.

Bu3Hauaroun 3MicT MOHATTS «KOHIIETILIS IPOEKTY HOPMAaTUBHO-IIPAaBO-
BOTO aKTa», HEOOX1HO BCTAHOBUTH TAKOXK, XTO MOXKE ¥ ITOBUHEH IOTYBaTH
el 1oKkyMeHT. Ha Hanry TyMmKy, KOHIENTyallbHe PO3POOICHHS MPOCKTY
MPaBOBOTO aKTa He CJiJl 00MEKyBaTH CHIIaMHU Ui TpodeciiHuX 1paBo3-
HaBI[IB (YYCHUX-IOPHUCTIB Ta MPAKTUKYIOYHX IOPHUCTIB). [HilliaTop BUIaHHS
JIAHOTO aKTa TAKOXK MOBUHEH MaTH MOMIIMBICTh PO3POOUTH BIIACHUH BapiaHT
koHuenuii. BomHoyac okpemi (i3uvHi Ta OPUANYHI 0COOH, SIKI BHOCSTH
BIIMOBIIHI TPOIMO3HIIIT, MOXYTh HE MAaTU MOMXJIMBOCTI JiJIsI CAMOCTIHHOT
MiTOTOBKY KOHIIENIIIT CKJIQJIHOTO TIPOEKTY. B Takux BUNaIKax KOMIIETEHTHI
JIEpyKaBHI OpraHu MOXYTh, Ha Halll OIS, 00 JIOpyYaTH IMiJIrOTOBKY KOH-
HENIT miIBiIOMYUM MPODITLHUM 1 HAYKOBUM yCTaHOBaM, a00 CTBOPIOBATH
BJIacHI KoMicii (poOodi rpyn#u) i3 3anmydeHHs M (axiBIliB 3 HAYKOBUX 1 TIpak-
TUYHUX YCTAHOB Il pO3POOJIEHHS KOHLEMNLIT IPOEKTY HOPMaTUBHO-IIPABO-
BOTO aKTa.

[Ticns 3aBepieHHs] poOOTH HaJl KOHIIETINIEI MTPOSKTY MPABOBOTO aKTa
JIOLITIFHUM € BUHECCHHS 11 Ha He3alie)kHe o0roBopeHHs. Koo ydacHUKiB
TAaKoro 0OOrOBOPEHHS MOXKE OYTH TOCUTH HIUPOKUM — II€ BCI 3al[iKaBJICHI
KaTeropii HaCeleHHs, TPOMAJIChKi 00’ €JJHAHHS, MOJITHYHI apTii, iIHO3eMHI1
(baxiBui Ta iHIII 0COOH, YUi IHTEPECH 3a4INaTUMYThCSI HOBUMH MTPABOBUM
HOpMaMmU. 3a3Ha4eHe 3arajJbHOHAPOAHE OOrOBOPEHHS KOHIICIIi MPOeKTiB
HOPMAaTHBHO-TIPABOBHX aKTiB MOJKHA TPOBOJUTH 32 JIOTIOMOTOI0 €IIEKTPOHHUX
Mepex, Hacamnepen [HTepHeTy. Lleit Kpok 3HAUYHOIO MipolO cpUsB Ou
PO3B’sA3aHHIO TPOOIEMH JeMOKpaTH3aLlii HOPMOTBOPYOI'O MPOLECY.
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[TizcymMoBy04YM BHKIAJCHE, IPOIMOHYEMO TaKe BU3HAYCHHS MOHSITTS
KOHIIETIIIIT TPOEKTY HOPMATHBHO-IIPABOBOTO aKTa: I1¢ BH3HAYAILHUIT eTam
HOPMOTBOPUOrO Ipouecy, (GopMaIi3oBaHUN y BUIVISAI CAMOCTIIHOTO JOKY-
MEHTa, B IKOMY MICTUTBCSI BceOiuHe OOTpyHTYBaHHsS BUOOPY HOBOTO HOpMa-
TUBHO-IIPABOBOI0 BapiaHTa pO3B’sA3aHHS HasgBHOI IpoOJeMHOI cuTyauii,
BH3HAYAIOTHCS HOTO TOJIOBHA i€, y3arajlbHeHa XapaKTepUCTUKA, MEXaHI3M
peaizanii Ta mporuo3 e(peKTUBHOCTI HOTO BIPOBaKESHHS.

Kpim TOTO, 3 METOIO0 YCYHEHHS TCPMIHONOTIYHOT HEOMHO3HAYHOCTI, a
TaKOX cHcTeMaTH3alii HOPMOTBOPUOTO Hpolecy B YKpaiHi BBaXKAEMO 3a
JOLiBHE TTepea0adynTH BU3HAYCHHS MOHSATTS KOHIEMLIT TPOeKTy HOPMAaTHB-
HO-TIPAaBOBOTO aKTa y BIMOBITHOMY 3aKOHI.

/. Boek, ekcriepT Mi>KHApOIHOTO FOPH-
JUYHOTO UEHTPY «Jleritumy»

IIpaso i peuiris:
CIJIbHI PUCH TA BiIMIHHOCTI

MertomosoriyHa Iopaisaiis, o Big0ynacs OCTaHHIM YacoM Y BiTUH3-
HSHIN IOpUINYHIA HayIli, 3yMOBIIOE HEOOXITHICTh MEPerysiy OCHOBHHUX
MUTaHb PABOPO3YMIHHS Ta MICISI TIpaBa B CUCTEMI COI[IaJIbBHUX HOPM. AK-
TyaJIbHUM Y I[bOMY aCIIEKTI € JIOCIII/HKEHHS CITIBBITHOIICHHS [TpaBa 1 peirii,
OCKITBKM OCTaHHIH 32 paAsSHCHKUX YaciB BiJJBOIMIIACS BUKIIIOYHO KOHCEPBa-
THBHA, HETAaTUBHA POJTb Y KOMITJIEKCI HOpMaTUBHOT peryssiii'. Taka ogHoGiy-
Ha TIO3UIIist, 0 0a3yBajacs Ha MapKCUCTCHKIN COLIONOTIT pemirii, He MoXxe
BBAKATUCS 33JJ0BUIBFHOIO 1 JTOATKOBO OOIPYHTOBYE IOTpedy B MEPEOCMHC-
JICHHI 3a3HAYEHOT0 MHUTAHHS.

JleMokparu3aiis CyCIiibCTBa, sKa BiIOyBa€eThcs B YKpaiHi 3 OYATKY
90-x pokiB XX cT., 3yMOBHWJIA 3pDOCTAHHSI JYXOBHOI CBOOOIH JIFOIMHH, 1110
MaJIo HACJIiIKOM MPUPOJIHE 3POCTAHHS PIBHS PEIIriHHOCTI HACENECHHS, 3011b-
HICHHS KUTBKOCTI JiI0YMX B KpaiHl peNiriiHuX opraHi3alliid, TOCHICHHS
BIUIMBY PeJNIrifiHUX CTPYKTYp Ha cOLiajbHi Ipolecu. Yce Lie Ipu3Beso 10
CBOEPITHOTO «PEITiHHOTO peHeCaHcy» B MOCTPASIHCHKIH (inocodebkii,
MPaBOBIii, COILIOJOTIUHIN Ta monitonoriyHii gireparypi. [llo crocyeTbes

! ug., nanp.: Krouxos B. B. Penurus, npaso, rocymapcrso. — M., 1978. — C. 6;
Mueonoe M. I1. Penurust u coBpeMeHHOCTB. — M., 1982. — C. 243; Tymanos B. A. Bypxy-
asHas npasoBas uneonorus. K kpuruke yuenunit o npase. — M., 1973. — C. 124 Ta in.
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IOPUCTIPYIEHIIIT, TO ISl TEHICHITIS [TO3HAYMIIACH Y BUIVISL 3HAYHOT KUTBKOCTI
Mpailb, OCHOBHI UM JI0/IaTKOBI MTUTAHHS SIKUX IMPUCBSIUYEHO PI3HUM acleKTaM
B3a€eMOJIIT pedirii i mpasa, 30Kpema rpobiemMam cBOOOIH COBICTI Ta Bipo-
CIIOBITaHHsI', BITHOCHHAM JIep>KaBH 1 IEPKBH, iCTOPUYHHUM aCIIEKTaM BILTH-
By peirii Ha popMyBaHHs IpaBa’, peiridiHM KOPiHHIM CYYacHHX IPABOBHX
crucreM abo OKpeMUX rayseil mpasa* Tomro.

VY Toii e 4yac, monpu MPOAYKTUBHICTH 0aratbox i3 03HaYEHUX POOIT,
BOHHM JIOCUTh 4aCTO XapaKTePU3YIOThCS CIIPHICTIO BUXITHUX MOJOKCHb i
BHYTPIITHHOI CYNEPEUIUBICTIO, IO HE MOKE HE MO3HAYUTHUCS Ha SKOCTI
ofiepkaHuX pesynbrariB. Tak, P. [lamasH BigMivae, 1110 BUCHUH, SIKHIA BBaXKa€e
ce0e MPUXUILHUKOM XPUCTHSHCHKHUX HIHHOCTEH, Ma€ AO0CIDKYBATH 1 BijI-
KPHBATH Y MPUPOII 1 KHUTTI 3aKOHOMIPHOCTI B0oXKOT0 TBOPiHHSA, OyIb TO Taiy3i
actpodizuku un npasa’. CiniJ 3a3HAYUTH, [0 BU3HAHHS 3HAYCHHS XPUCTH-
SHCBHKHX LIHHOCTEH B Ipolieci (hopMyBaHHs MpaBa He 3BUIbHSE BiJl HEOOXi-
HOCTI Bepuikalii Toro, 1o cam P. [TamasiH BBaxkae Takum, 110 He motTpedye
J0Ka3iB, a came — bo)koro TBOpiHHS IpaBa, HAYKOBE JIOBEIECHHS SKOTO €
JoBouti cyMHIBHEM. 3. ['ynaeBa, HaMararouuch BU3HAUUTH BIUIMB peirii Ha
IPaBOBY KyJIBTYpY, HA3UBAa€ OCHOBHOIO BIIMIHHICTIO IIPaBa, 110 AEeTEPMiHy€
iHII 0COOIMBOCTI, JepKaBHE BCTAHOBJICHHs IOPHANIHUX HOpM®. Take era-
TUCTCHKE PO3yMiHHS IIpaBa 3HAYHO CHPOLIYE 3B’A30K MIpaBa 1 peirii, 3Bo/1s-
YU HOTO 710 JOCTKEeHHS (DOpMaTbHUX €JIeMEHTIB IIUX SBUII.

Ha nmam norsiz, BiIMideHi METOOTIOTIUHI HEBIAMOBITHOCTI 3yMOBIICHI
BIZICYTHICTIO YiTKOTO PO3YMIHHS BIACTHBOCTEH MpaBa 1 pedirii, 1o 3 OAHOTO
0OKY, XapaKTepU3yIOTh IX CXOXKICTb, a 3 JPYroro — J03BOJSIOTh BUPI3HUTH
X Mk cOOOIO Ta cepell IHIIMX COiaNbHUX PeryasitopiB. bes 3’scyBaHHs nux
O3HAaK He MO)Ke OyTH BUpIIIEHE MPHUHIMIIOBE ISl OPUAMYHOT HAYKH U TAHHS
CHIBBIJTHOIICHHS TIpaBa i pejirii. 3 oIy Ha [1e METOO JJAHOT CTaTTi € came
BCTAHOBJICHHS TAKUX BJIACTHUBOCTEM.

! Tus., Hanp.: [lpudsopos H. A., Tuxonosa E. B. IHCTUTYT CBOOO/IBI COBECTH U
cBOOOIBI BEPOUCIIOBEIAHMS B IIpaBe coBpeMeHHoi Poccun. — M., 2007.

2 Tus., Hanp.: Cepeienrxo I JI. Poitb KOHCTHTYLIITHO-ITPABOBOTO PETYJIIOBAHHS Bijl-
HOCHH JIep)KaBH 1 PeNirifHuX opraHisaiiil y rapaHTyBaHHI cBOOOAM BipOCTIOBITaHHS B
Vkpaini: J{uc. ... kava. opui. Hayk. — X., 2004.

3 NTus., Hanp.: Momomos B. B ®opMupoBaHue PyCCKOTO CPETHEBEKOBOTO MpaBa B
IX-XIV BB.: Monorpadus. — M., 2003.

4 Tue., Hanp.: [lanasn P. A. XpucTHaHCKHE KOPHU COBPEMEHHOTO Tpasa. M., 2002;
3wb6ano06 10. A. XpuctnaHnckue OCHOBBI YTOJIOBHOTO Konekca Poccutiickoii denepanmu:
CpaBHuTenbHbIN anann3 HopM YK PO u Cesmennoro [Iucanus. — M., 2007.

5 Mus.: Ianasn P. A. Bxas. npaus. — C. 1.

¢ Tus.: I'yoaesa 3. C. Penurust Kak SJIEMEHT PABOBOI KyJIBTYpPbI (HCTOPHKO- 1 (KO-
cocko-1paBoBoit acekTsl): ABToped. auc. ... KaHm. opus. Hayk. — CI16., 2003. — C. 17.
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3a3HadyeHa MeTa 3yMOBIIIOE TIEPII 32 Bce HEOOXIHICTh BU3HAYUTH TIOHST-
TS «IIPaBOY 1 «pediris». 1 mpaBoM MU pO3yMieMO Mipy CBOOOIH 1 pIBHOCTI,
3aCHOBaHY Ha YSIBJICHHSX MPO CIIPaBEIUIUBICTH 1 MOTpedax CyCHisIbHOTO PO3-
BUTKY, III0 B CBOiif OCHOBI CKJIQIA€THCSI B TIPOIIEC] TIOBTOPIOBAHUX CYCITITBHIX
BIJIHOCHH, SIKi CXBAJIFOFOTHCS CYCIIJIBCTBOM Ta BH3HAKOTHCS i OXOPOHSIOTHCS
neprkaBoro. Lle BU3HaueHHsI T03BOJISIE PO3IIISIATH TIPABO SIK MPOYKT CYCIiTh-
CTBa, a He JepkaBH. JIEriTUMHICTD ITpaBa 3yMOBIJI€Ha (PAKTOM CYCHIIBHOIO
CXBaJICHHsI IEBHUX [TOBTOPIOBAHUX BITHOCHH, AKI TUM CaMUM HaOyBaroTh Xa-
paxTepy HOPMAaTUBHOCTI Ta CTAHOBJIATH OCHOBY TPABOBOIO PETYIIOBAHHS.

Perniris, Ha Halll OIS/, CTAHOBUTD 3aCHOBAaHY Ha Bipi y CBAIIEHHE CHC-
TeMy JIyXOBHHX SBJICHb 1 BIAMOBIAHUX iM HOPM (npaBI/m MOBEAIHKH BIpYyIO-
YHX), IHCTUTYTIB, BITHOCHH Ta Jill. Take po3yMiHHS JO3BOJISIE BBECTH 10
CTPYKTYPH Pemirii peiiriiHi HopMH, Ha HEOOXiAHICTh YOro OOIPYHTOBAHO
3BEPTAIOTh yBary Cy4acHi TOCIIJHUKH', @ TAKOXK MOIIUPHUTH peiriiny cde-
Py He TiJIbKU Ha ySBICHHS PO HAANPHUPOIHE, a i Ha TaK 3BaHI peNiriiHi
€KBIBaJICHTH — CEKYJISIPHI 11eoorii (popMu rpoMaITHCBKOT peirii, Maoi3M,
KOMYHI3M Ta iH.), IO, SIK 3a3HAYA€ThCS B JITEpaTypl, Xoua 1 He BU3HAIOTh
ICHYBaHHS TIEBHOI TPAHCIICHACHTHOT PeallbHOCTI, POTE XapaKTePH3YOThCS
pucamu, TUTTOBUMH JUTsI peirii (HasBHICTh 00’ €KTa MOKIOHIHHSI, BipH B ic-
HYBaHHS BULIOTO MiCTUYHOTO CEHCY XKUTTS, He30arHeHHUX L[IHHOCTEH,
1HOZII — CaKpaJbHUX [KEPEN TOIIO) .

HaBeyiene po3yMiHHS TIpaBa i pesirii 1a€ 3MOry BCTAHOBHUTH CIUIBHI Ta
BIIMiHHI pUCH TIpaBa 1 peirii sk GopM cycrninbHOT i 1HIUBIAYaIbHOT CBIJI0-
MocTi 1 0e3mocepeJHbO SIK CUCTEM COLaIbHOTO peryitoBanHs. [linkpecanmo
TaKOX, 1110, TOBOPSYH NPO MIPUTAMAHHICTh TPaBy UM pelirii MeBHOT BIACTH-
BOCTI, MU JIMIIIE BKa3yeMO Ha Te, L0 JUIsl IAHOTO SIBHIIA I pUca XapaKTepHa
OUTBILIOIO MIPOTO, HIJK JUTS THIIIOTO, 1 HE HAMAraEMOCS 3alIEPEUUTH OUSBHTHIX
B3a€EMOIIPOHNKHEHHS, B3a€MOBIUIMBY Ta B3a€EMOJII1 pi3HHUX 3aC00IB ymopsi-
KyBaHHS JKUTTS COIIIYMY.

Sk popmu cBIIOMOCTI 1 peltiris, 1 IpaBo € HOPMAaTUBHUMU, TOOTO Bi100-
paXaroTh 3arajJbHO000B’ SI3KOBI TIpaBUJiIa TIOBEAIHKH JIFOJIEH, 1[0 MAIOTh iM-
repaTUBHUHN, O€3yMOBHUH XapakTep 1 rnepeadavyaroTh MEeBHI CaHKIIIT 3a 1X
nopyureHHs’. B cTpykTypi nmpaBoBoi i peniriiiHoi cycriiibHOI CBigoMoCTi

! us.: Tep-Axonos A. A. XpucTuaHcKue Hadala U UX Pa3BUTHE B POCCHUCKOM
npase // Poc. roctunust. —2001. — Ne 7. — C. 67; Mima I. BusHadeHHs TOHSITTS Ta 3MiCTy
peniriiHuX HOpM B pediriiiniii cuctemi // [IpaBo Ykpainu. — 2005. — Ne 10. — C. 107

2 us., Hanp.: Camvieun C. H., Heuunypenro B. 1., ITononckas M. H. Peanrnose-
JIEHUEe: COLUOIIOTHs U nicuxonorust penurun. Poctos-#//1, 1996. — C. 70; Hkosies A. M.
CornumanbHas cTpyKTypa obmiectsa: Yueouuk. — M., 2003. — C. 197.

3 Tus.: 3vikoséa C. B. CBs3b MPABOBOTO U PEIUTHO3HOTO co3HaHus // Victopus ro-
cynapcTsa u mpasa. — 2006. —Ne 9. — C. 17.
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NPUIHATO BUALIATH 1€0JIOTTYHUI (CHCTEMaTH30BaHi ySBICHHS PO MPABOBY
a0o peiriiiHy MiHCHICTB) 1 IICUXOIOTIYHUAN (CyKyHHiCTL MOYYTTiB, EMOIIii,
TMEPEKHMBAHB 3 MPHBOJY TPaBa TH pemru) plBHl LleHTpanbHUM €JIEMEHTOM
MIPaBOCBIIOMOCT] BUCTYIIA€ IPABOBA 1JICOJIOTs, IO XapaKTePU3Ye paI_IIOHaJIL—
HUIA, HAyKOBHH CIIOCiO OCMHUCIIEHHS TTpaBa abo HWOro okpeMux mnposiBis. 1le
MOB’SI3aHO 3 TUM, IO JJIsl TIPABOBOTO PETYIIOBAHHS HAWOUIBIIT BAXKIIMBHM €
YCBIJIOMJIEHHSI 000B’SI3KOBOCTI TPABOBHX TPHITUCIB, & HE EMOITIHA TPUXHITh-
HICTB 10 OCTaHHIX. B 0CHOBI cXBaJleHH IIpaBa CyCIJILCTBOM JISKUTH Ipar-
HEHHS CYCHIJIbCTBA HAa OCHOBI CIIPaBEAIMBOCTI 3aXUCTUTH CBOOOIY KOXKHOTO
IHJIUBIJIa IUISIXOM BCTAHOBJICHHS MipH Ili€i CBOOO/H, IO € TIePEyMOBOIO
MiITPUMAHHS LUTICHOCTI colliyMy. B cBoto 4epry npaBoBa NCHXOJIOTIS € IepI
3a BCE OIHUM i3 YNHHHKIB €()EeKTHBHOCTI 400 Hee()eKTUBHOCTI MPABOBOTO
peryntoBaHHs (MOPS 3 IHTEIEKTyaJbHUMH MOMEHTAMH), OCKIIBKH MTOBHO-
[iHHe (YHKLIOHYBaHHS MPABOBOI CUCTEMH HEMOXIIMBE 0€3 MO3UTHUBHOTO
CTaBIICHHS Cy0’€KTIiB JI0 ITpaBa, BUIPABIAHOCTI y CYCIIJbHINA TyMIi oOMe-
JKEHB, K1 HAKJIaJa€ MPaBO HAa KOHKPETHY 0CO0Y.

HaromicTs y peniriifHiii CycHinbHIN CBIZTOMOCTI TIepeBaXkae caMme ICHXO0-
JOTiYHUH actekT. Sk 3a3Hadae b. JIoGoBHK, OCHOBY peIiriiHOI CBiIOMOCTI
CTaHOBJIATH 4y TTEBI mani'. Pejiriiina cBiqoMicTh HA0YHO, 0OPA3HO 3a JOII0-
MOTOI0 OCOOJIMBOT JIEKCHKH 1 3HAKIB €JJHAE JIIOAMHY 31 CBSIIEHHHUM, 1110 TIPO-
SIBIISIETHCS B TAaKOMY (DEHOMEHI, SIK peliriiiHa Bipa, To0TO aOCONIOTHIHN mepe-
KOHAHOCTI B 00’ €KTUBHOMY ICHYBaHHI CBSIIIIEHHOTO, MOXKJIMBOCTI CITLIKYBaH-
HS 3 HUM Y BHIJISJI MPUCYTHOCTI CBSIIEHHOTO B JIIOAUHI (I[eil acmeKT
XapaKTepH3YeE, K MPABUIIO, TaKa KaTeropis, K «IyIIay), ICTHHHOCTI pesiriii-
HUX JOTMaTiB Ta HEMOTPIMIHOCTI peliriiHuX aBroputeTis. Jluime 3a ymMoBH
BipH JIOIMHU B IEBHUH a0COIIOT MOXIIHBE (DYHKI[IOHYBaHHS PEITiHHOT
ieosoril y BUDNISA PO3TaTyKeHUX TEOJOTTYHUX KOHICIINN Ta JOKTPUH?.
BincyTHicTh perniridHOl Bipy HIBEJIFOE 3HAYCHHS PEIITii y CYCHIIBCTBI, YHE-
MOYKJIMBITIOE 3aCTOCYBaHHS PENITHAX CAaHKITIH, aHITUTIOE PeiTiiHUHN BIUTUB
Ha iHIIi ()OPMU CYCHITIBHOI CBIIOMOCTI.

CTpyKTypHa CXOXKICTh TIPABOBOI 1 PEITIHHOT CBIZIOMOCTI MTPOSIBIISIETHCS
1 Ha IHOUBIAYaIbHOMY PiBHI, SIKUW BKJIIOYA€ OHTOJIOTIYHUI eleMeHT (yCBi-
JIOMJICHHSI, TOOTO IMi3HAHHS 1 3HAHHS TOTO, YUM € MPaBo abo peiris sk B3a-
raJi, Tak i B KOHKPETHUX MPOsIBaX ), aKCIOJIOTTUHUI eleMeHT (eMotlii Ta 1mo-
YYTTS, B SIKUX BiJOOPa)KaeThCs OIIHKA MTPaBa YH PEIIrii), a TAKOXK MpaKceo-

! JTus.: JIo6osuxk b. A. PeiarnosHoe co3Hanue u ero ocodoentocru. — K., 1989. — C. 49.

2 Hamipukuia/i, IEpIIMMH 3a0BiSIMA XPHUCTHSHCTBA Ta 1yai3My, @ TAKOXK MEPIIUM
CTOBIIOM 1CITAMCBHKOTO BipOBUEHHS, 110 HE MAa€ SKUXOCHh 3a3BHYail MpUTAMaHHUX I
pedirii 00yMOBIIeHb, € caMe IiJKPeCcIICHHs 3B’ sI3Ky JItonuHu 3 borom Ta 3amepedeHHs
icHyBaHHS Oy/Ib-SKAX aJIbTEPHATHBHHUX BipyBaHb. BiANpaBHUM IyHKTOM OyIaH3MYy €
Bipa B MOJKJIUBICTh camoTpaHchopMmarii.
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JIOT1YHUH acniekT (YSBICHHs PO IUTSXH BIUTUBY TIPaBa 1 pesirii Ha MOBEIiHKY
JIFOJTMHU Ta BOJISI JI0 TIEBHOI MOJIETi BUMHKIB)'.

OHTONOT1YHMI aCeKT € HaHOLIbII pallioHaJIbHUM SIK B IPABOBIiM, TaK i
B peNiriiHil cBiloMOCTi iHAMBIA. BiH OB’ s13aHUIT 3 TEOPETUYHUM Ta EMITi-
PUYHHUM Mi3HAHHAM IpaBa i pemirii, B TOMy YHCIi NUISIXOM iHTeprpeTarii
MIPaBOBUX 1 PENIriiHUX TEKCTIB, PO3YMOBUX MPOIIECIB OCSTHEHHS ITPaBOBOT 1
peuniriiiHoi aificHocti. Ha Ham momisii, € HEKOPEKTHUM TIPUIHSTE B pajsiH-
CBKIi JIiTepaTypi 3BeAE€HHS PEIIiriifHOro 3HaHHs 10 ippalioHaIbHOIO MiCTHY-
HOT'O TEOPETU3YBaHH:, 3aCHOBAHOIO Ha CJIiIIH Bipl B MOTYTHICTb HaAIIPUPO-
HOro®. Sk 3a3nauae B. BauuniH, Oy/b-sike MOPYIICHHs (OPMAaTbHO-TOTITHIX
BUMOT TIPH TTOBO/DKEHHS 3 PEIITIHHOK HOPMOIO € HETIPHUITYCTUMHM, OCKIJTBKH
MPU3BOINTH JI0 HENepea0adyBaHuX 3JI0BKHUBAHb 3 CEHCOM HOpME®. Y TO# iKe
Yac peiriiHi m3HaHHS 1 3HaHHS, 0€3yMOBHO, OIIOHYIOTh HayKOBOMY (i mpa-
BOBOMY $SIK OTO PI3HOBH/IY), OCKUIBKH B OCHOBY PEJIriHUX KaHOHIB 3aBKAN
TMOKJIA/ICHO MOCHJIKY (ICHYBaHHSI CBSIIIEHHOT0), III0 PO3YMOBO HE JOBOAUTHCS,
a MOCTYJIOETHCS METOZIOM 00’ SIBIICHHSI.

BinMiHHICT MK TIPaBOBOIO 1 PENITIHHOIO CBIIOMICTIO BOAYa€EThCs 1y
ctepi akcionorii. Tak, mpaBo sIK MOBTOPIOBAIILHI CYCITUIBbHI BIJIHOCHHH, CXBa-
JIEHI CYCIUIBCTBOM 1 CAaHKI[IOHOBaHI JIepXkKaBolo, BUCTyIIa€, HA HAIll IOIIAL,
caMe CyCHUJIbHOIO LiHHicTI0. JleriTumMaris npasa CyCHiJIbCTBOM HE 00yMo-
BITIOE 00OB’SI3KOBOTO COIIAIFHOTO KOHCEHCYCY (CXBaJIeHHs BciMa Horo uie-
HaMH), a caMe TIPaBo HE BTpadae HOPMATUBHOCTI y pa3i HeBH3HAHHS HOTO
LIHHOCTI OKPEMHM 1HMBIIOM. HaTOMICTh peiris € BUKIIIOUHO 1HAUBITyallb-
HOIO I[IHHICTIO, MOCTIHHUM BiJ4yTTSIM OCOOOI0 CBOT'O 3B’SI3KY 31 CBSIIIICHHHM.
3anepeueHHs iCHYBaHHS TPAaHCLIEHAECHTHOI peabHOCTI a00 CBOTO 3B A3KY 3
HEIO MTPU3BOINUTD JI0 BTPATH BIUIMBY PENITiHUX YSBIEHb Ha CBIIOMICTb JIFO-
JIUHU 1 1030aBIEHHS PeJirii peryasTUBHUX SIKOCTEH. 3 1HIUBIAYyalbHOTO
XapakTepy I[IHHOCTI pelirii BUIUIMBaE 1 1HIIA BiIMIHHICTB. PeririiiHa cBijo-
MICTb 3aBXIU aBTOPUTAPHA, TOOTO B CBOIX MOCTYIKaX BIPyOUMid MOCTIHHO
BiJJUyBa€ OIIKYy Ta CIIPSIMyBaHHS 3 OOKy O0XKECTBEHHOI0 aBTopHUTeTa. Taka
ABTOPUTAPHICTH MOXKE 3HAYHO BIJPI3HATHUCS 3aJICKHO BiJl 0COOIMBOCTEH

! TIpu BU3HAYEHHI TaKOi CTPYKTYPH IPABOBOI 1 PeNiriiHOl iHIHBIyanbHOI CBiZO-
MOCTi HAMU BUKOPHCTAHO HAyKOBI PO3pOOKH TaKMX BUCHUX, sk B. bauunin, C. Mak-
cuMoB, A. IlonsikoB Ta iH. (muB.: bauunur B. A. XpucTHAHCKask MBICIT: MOJTHTHYCCKAs
Teosorus u npasosas couuonorus. — CI16., 2005. — T. V. — C. 138-139; Maxcumos C. U.
[IpaBoBast peasibHOCTB: OITBIT KOMILIEKCHOTO HccnenoBanust. — X., 2002. — C. 256; [onsaxos
A. B. Obmast Teopust mpaBa u rocynapcrsa. Kype nekrmit. — CI16., 2001. — C. 264.

2 Tus.: Ilenvkos E. M. CotpanbHble HOPMBI — PETYIISTOPbI TIOBEICHHS THYHOCTH.
Hexotopsie Bonpocsl MeTogonoruu u reopuu. — M., 1972. — C. 77.

3 Tus.: Bauunun B. A. XpucTHAHCKAsI MBICITB: TIOMTHYECKAS TEOJIOTHSI M TPABOBAsT
coronorust. — T. V. — C. 138.
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KOHKPETHOT peirii (BiZ TOTAIITAPHOTO XapaKTepy OKPEMHX HETpaIUIliHHIX
CeKT JI0 TePIHUMOCTI Oy IU3My, 11O JO3BOJISIE BIPYIOUOMY HaJIekKaTh [0 1HIIUX
koH(eciit), mpoTe NpUCYTHS B Oyab-sikiii penirii. Hatomicts crienudika mpa-
BOCBIJIOMOCTI 3yMOBJIIOE TIEBHY aBTOHOMII0, CBOOO/IY cy0’€KTa mpaBa BiJl
30BHIIIHBOTO aBTOPHUTETY (CycHisibcTBa). SK cinymiHo Biamivae C. MakciMoB,
IIPAaBO BUCTYINAE AK KYJIbTypa 3aMUPEHHS, TOOTO KOMIIPOMICIB, IOTOBOPIB,
TPETEHUChKUX PIIICHb, 0araToIIaHOBUX OOMIHIB, 10 BUPAXKAETHCS Y TIPABO-
CBIJIOMOCTI 5IK aHTHABTOPUTAPHICTB'.

3 TOYKH 30py IPaKceoorii 1 paBoBa, 1 peiiriiiHa cBiAOMICTb Yy IepIy
4yepry GOopMyIOTh Yy JIOIMHU YCTAHOBKY Ha NMPaBOMipHY a0 OOrOyroaHy
(3 yci€ro yMOBHICTIO IILOTO TepMiHA) MOBEAIHKY. BoHuU Oe3arnesiiiiHo Bumara-
I0Th BiJI 1H/IMBi/Ia IEBHOT MOJIEI TTOBE/IIHKH, a TAKOXK KaTETOPUYHO HETIOPYIIIHI
Jutst Heoro. [IpoTe mpaBo BUXOAHUTH 13 pO3yMiHHS JIIOAWHU K O€3yMOBHO
BiIbHOT icTOTH. SIK 3a3Hauae I. L{apbKoB, came pO3yMiHHS CyTHOCTI JIFOAMHN
SIK BUIBHOI iCTOTH CTBOPIOE MOXKITHBICTH PO3MOBH PO IIPaBo>. 3a00pOHSIOUH
NEeBHI JiSHHA, IPaBO JOIMYCKae, 0 0coba MOXKe OCTYNaTH BCyIepey mpa-
BOBHMM IPUIHKCAM, 110 TATHE 32 COOOI0 BUKIIOYHO BU3HAYEHE LIUMHU MPUIIH-
camu nokapanHs. Lls Te3a cBoro yacy npusena I B. @. 'erens no Bu3HaHHS
3a MPaBONOPYIIHUKOM IIpaBa Ha KOHKPETHE IOKapaHH:, 10 3aXUILAE Horo
B camocyy’. 3 iHmoro 60Ky, penirist (oco6auBo B ii apxaiuHux Gopmax)
HE BU3HAE 0CO0Y TOBHICTIO, a0COIIOTHO BUTFHOIO, IETEPMIHYIOUH 11 TOBEIH-
Ky CXUITBHICTIO, O2yKaHHSIMH, BIQYCIO HAJNPHUPOIHUX ICTOT, JTyXIB IOMEPIIHX,
IHIIUX TPAHCICHICHTHUX SBUII. YPaXOBYIOUH 1€, IPEACTABHUKHU PENTITIHHOT
¢dimocodii 3anepedyroTh HaBITh CaMy MOXIIMBICTB MOCTYIIATH BCyIEped
HOpMaM peJIirii, TaK 3BaHe «IIPABO JIFOAUHHU Ha TPix»?, 1110 06’ EKTHUBHO 3BYKY€E
ABTOHOMIIO 0COOMCTOCTI.

Po3risiHyTi 0COONMMBOCTI MPABOBOI 1 peiriiiHoi cBijioMoCTi O0araTo B
YOMY 3YMOBIIOIOTH CXOXKICTh 1 BIIMIHHICTB MIpaBa i pesirii ik CHCTeM CO-
mianeHOI peryssuii. C. AnexkceeB 3a3Hayvae, 110 IPaBo K PEryIsaTop Xapak-
TEpU3YIOTh TaKi O3HAKHU: HOPMATHBHICTH (CYKYIIHICTh HOPMATUBHUX NPH-

! Tus.: Makcumos C. H. Bxka3. npaist. — C. 262.

2 Tu.: L{apwvros 1. U. Pa3BuTHe MpaBONOHUMAHHS B €BPOIIEHCKOM TPaJHUIHH TIpa-
Ba. — CIIG., 2006. — C. 7.

3 NTus.: ['ecens I B. @. OcHoBu dinocodii mpasa abo ITpupoHe npaso i aepxaBos-
HaBcTBO: Ilep. 3 Him. P. Ocaguyka ta M. Kymnipa. — K., 2000. — C. 97.

4 Tu. nHanp.: bauunun B. A. Xpuctuanckas MbIcib: [ToIUTHYECKAS TCONOTHS. —
CII6., 2006. — T. X. — C. 46. VY 3axigHiii niTepaTypi HomiOHI HONISIN y TIOM’ SIKIIIEHOMY
BapiaHTi BucnoBtoe JK. MapiteH, sIKUil BBaXkae, 110 JIOJChKA CYTHICTh 3amepedye
BOMBCTBO, BiJIIIOBIJTHO 0 IIbOTO Oy/b-sSIKe MOPYILICHHS 3aIlOBifel XPUCTHUSHCTBA BBaA-
JKaTUMETBCS BIZICTYIIOM BiJl JIFOACHKOI pupoau (auB.: Mapumen JK. YenoBek u rocy-
napctso: [lep. ¢ aurn. T. JIudanuesoit. — M., 2000. — C. 85).
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MUCIB, MIPaBUJI MOBEJIHKH), BU3HAYCHICTh 32 3MICTOM (31aTHICTH TOYHO
¢ikcyBaru Mmoaeni O6axaHoi a00 HebaxaHOI MOBEAIHKN), TAPAHTOBAHICTH il
mpaBa, Horo peamnizaiii MIpUMyCcOBOIO CHIoK0 AepkaBu'. OCTaHHS 03HAKA
(HAsBHICTH 30BHINIHBOTO ABTOPUTETA, SIKMH MIJATPUMYE TIPABO) BU3HAYAE
MIPaBo K FreTEPOHOMHUI colianbHU MopsAaoK. BBaxkaemo, 1o mepii aBi
pHCH B IIJIOMYy ipuTaMaHHi i penirii. KanoniuHi mxepena Oyap-sikol peirii
MICTSITh JOCTaTHBO YIiTKO C(hOpPMYIHOBaHI MOJIEIN TOBEAIHKH, 000B’ I3KOBI
i Bipytrouoi siropunu. 1o cTocyeThcst rapaHTOBAHOCTI HOPM pellirii, TO
MoxxHa niorogutucs 3 I. Kenmb3eHoMm, sikuii BBaXaB, 1110 OS3CaHKIIIMHUX CyC-
MTBHAX YCTPOIB HE iCHYE?, BIAMOBIIHO KOKHA COIlialbHa HOPMa Ma€ BIACHI
3aco0M rapaHTyBaHHS. Y BUIAJIKY CaKpaJIbHUX MIPUIIHACIB TAKUM aBTOPUTETOM
BHCTYTIA€ CBSIIEHHE (B aBpaaMicTH4HUX penirisx — bor). [Ipote, gk yxe
BiZIMI¥aJIoCsi, OOTPyHTYBaHHS PEealbHOCTI YK (PaHTACTHYHOCTI TPAHCIICHICH-
THHUX KaTeropiil BUXOANTH 38 MEXKH BIIACHE HAyKOBOTO (MIPUHANMHI IOpHIHY-
HOT0) JIOCJIIJPKEHHS, TOMY HEMAE€ TI1JICTaB MOTO/HKYBATUCS 3 BUCIOBICHOIO B
JTEpaTypi AYMKOO PO TeTEPOHOMHICTh HOpM penirii’. Ha wam mors,
3a0e3MeUeHICTh peNiriiHuX HOPM BU3HAYAE€THCS CaMe 0COOIMBHM CTaHOM
TICUXIKH JIIOJMHN — BIpH, 5SIKa 3yMOBIIIOE HAsBHICTh Y Cy0’€KTa «CTpaxy
Boxxoroy, 60s13H1 «boxoro cymy», TOOTO aBTOPUTETHICTH PENIiTii aBTOHOMHA,
3HAXOIMTHCS y CBIMOMOCTI tonuHu®, 1]eif BUCHOBOK CJTiji pO3IIISIIATH B TOMY
CEHCI, 1[0 MTPaBO MEPEBAXHO reTEPOHOMHE, OCKIJIBKU OUIBIIICTh JI0JeH
CHpUIMAIOTh TIPaBO K BIACHY IIHHICTb, & PEJIris MepeBaKHO aBTOHOMHA,
110 HE 3arepeyye BIUIMBY PEIITriiHOT rpoMajii Ha il OKpeMHUX YICHIB.
['eTepoHOMHICTB MpaBa i aBTOHOMHICTB PeJIirii 3yMOBIIEHI Takox chepa-
MU [IPABOBOTO 1 PENIriHOTO pery;IfoBaHHs. 3 ypaxyBaHHSAM IIHPOKUX MOXK-
JIMBOCTEH Mpasa, HOro 3JaTHOCTI 10 MPUMYCY BOHO PETYII0€ HalOIIbII
3HAYYIY, TIEPEBAKHO JI€BY, «30BHIIIHIO» CTOPOHY JIFOJICHKOTO OYTTSI, 110
iAa€THCSI KOHTPOIIIO 3 OOKY CYCIIBCTBA 1 IEPIKABH, JIUIIE B OKPEMHUX BH-
najikax 3BepTalouuCh 0 BHYTPILIHbOIO CBITY JIIOAUHU. Peniris sk Bu3Havyae
yC1 CTOPOHH KHTTS CBOiX NPUXUIBHHUKIB, BKIIOYAIOYM MOTHBH ITOBEIIHKH,

! JTuB.: Anexcees C. C. Camoe cBsiToe, 4to ecThb y bora Ha 3emie. IMmanynn Kanr u
mpoOsieMbl IipaBa B COBPEMEHHY!0 31oxy. — M., 1998. — C. 87. 3ayBaxkumo, 1110, Ha HaIIy
JYMKY, FapaHTOBaHICTh IpaBa 3 OOKy JepiKaBH PO3NIISIAETHCS K IPOSIB CYCIIILHOTO
CXBaJICHHSI IPaBOBOT HOPMH 1 HE MOXE iICHYBAaTH OKPEMO UM BCYIIEped OCTAaHHBOMY.

2 Jlus.: Kenvsen I Yucre npaBo3HaBcTBo: 3 jox.: [Tpobnemu cripaBetuBocri: [lep.
3 HiM. O. MokpoBosbcekoro. — K., 2004. — C. 39.

3 Tus., Hanp.: [lenvros E. M. Bkas. npaus. — C. 78.

4 3a3Ha4MMO, 1[0 PUHANMHI B aBpaaMiCTHYHHUX PENIrisax (XpUCTUSIHCTBO, icClaM,
iynai3m) Bipyroa JIIOIMHA YiTKO BiJIiIsie cebe Bij Jukepesa o0rpyHTyBaHHS peiriiHux
HOpM — bora. [IpoTe, 3HOBY % TakH, Iie BIIUTUICHHS BiTOyBa€THCS HA PIBHI CaMOi JTFOIUHH,
sIKa Biporo, TaKk OM MOBHUTH, OOTPYHTOBYE caMe Kepesio 00TpYHTYBaHHS.
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10 y CEKYJISpHU30BAHOMY CBIiTi KOMIICHCY€ETHCS 1HIIOK TPUPOIOIO
000B’SI3KOBOCTI TAaKUX HOPM, SIKi 3000B’S13yIOTh JIMIIIE 32 YMOBH 1X pallioHaIb-
HOTO YM €MOLIHHOTO BU3HAHHA. [lOpyIIEHHS TAKOTO IIAPUTETY» MOXKE
HpUBECTU a0 10 AEPHKABHOTO UM CYCHIJIBHOIO KOHTPOJIIO JYMOK Y OakaHb
IHAMBINa, a00 10 HACUIBLHHUI[LKOTO TOUIMPEHHS peNiriiHuX ieaniB cepe
oci0, 110 X He Hl,Z[TpI/IMy}OTb Li BiTMIHHOCTI 3yMOBJIIOIOTH OCOOUCTICHUI
XapakTep pemrn BIJICYTHICTh B PEINITIHHIX CHCTEMaX TaKUX TMPUTAMAHHHAX
IpaBy 1HCTUTYTIB, SIK NPEACTAaBHULTBO (peiriiiHi, 0COOMUBO KyJIbTOBI, aii
BUMHSIOTHCS] BUKJIFOUHO OCOOMCTO), CTPOKHU JaBHOCTI TOIIO'.

Kpim Toro, mpaBo peryiroe KOHQIIIKTHI 32 CBOEIO MPUPOJIOI0 BiIHOCHHH,
3aCHOBAaHI Ha CynepeuanBUX abo TakuXx, 110 HE 30iralThCs, IHTEpecax
cy0’€KTIB IIpaBa, KOTPi MAalOTh KOPECTOHYIOUi OJHE OJHOMY TpaBa i
000B’s13ku. Ha nymky pociiicekoro ¢enomenosnora M. Anekceesa, came
BCTAHOBIICHHS TIPaB € OCOOIIUBICTIO, 110 BiIPI3HSIE TPABO BiJI IHIIKMX COIiab-
HEUX HOpM?. 31 CBOT0 OOKY, peririst Takol KOH(ITIKTHOCTI 11030aBlIeHa, peTiriii-
Hi BIZIHOCHHH MalOTh Ha METI CIUJIbHE €IHAHHS Y CBSILEHHOMY, LLIOAO SIKOTO
BipyI04l Bi{4yBatOTh JHIIE 000B’SA3KH.

3 HaBeJIEHHX T0JI0KEHb BUTUTMBAIOTH OCOOJIIMBOCTI MPABOBOI 1 peIiriiHOl
BIJIMOB1IaJIbHOCTI Ta CaHKIIii. BiAMOBIAaNbHICTD, 1110 TI BCTAHOBICHO HOP-
MaMu [paBa, [0B’sI3aHa 3 TIOHECEHHAM IIPABOIOPYLIHUKOM OOMEXKEHb CBOTX
NpaB y BUDIISI TT030aBICHHSI OCTAHHBOTO MEBHUX OJ1ar 1 Ma€ PETPOCIIEKTHB-
HUH xapakrep (OLIHIOITHCS BXKE BUMHEHI IHAMBIAOM TisiHHS). FOpuanune
TIOKapaHHs HE 3aJIS)KUTh BiJI CTABICHHS 0COOM JIO TIpaBa 1 3aBKAM 03HAYAE
00MEXKEHHS 30BHIIIHIX MOXKIMBOCTEN 1 CBOOOIM JIOAMHN. Peririiina caukis
TIEPII 3a BCE MMOB’si3aHa 3 JIyXOBHUM CBITOM JIFOJMHU, BTPATOIO 11 3B’SI3KIB 31
CBSILEHHUM 1 11030aBJICHHAM IIEBHOTO CTaHy 3’ €JIHYBaHOCTI 3 aOCOIIOTOM,
KU Yy XPUCTUSHCHKIN TpaauIlii Mae Ha3By «0OIarofarThy, Ta MparHeHHIM
BIJTHOBHTH IIe# cTaH. SIk 3a3Ha4eHo y BeTxoMy 3aBiTi, MPOKIIAT TOH, XTO HE
BHUKOHA€ CIIIB 3aKOHY I[OTO 1 He Oyme mocTymaru 3a Hum® (Btop. 27, 26).
BoHa mMae nmpocreKTHBHUM, MO3UTHUBHUN XapakTep 1 MONIMPIOETHCS Ha Maii-
OyTHI BYNHKH, MOTHBH, JyMKH BipYIOUnX. 3 BIIaCHE PENiriiHUMHU CaHKIISIMU
MOEIHYIOTHCSI IEPKOBHI caHKLi1 (aHadeMa, MOKasHHS TOIIO), K1 MiAMOpsA-

! TIpu 11bOMY eMITIpHYHI MTPUKIIA/IH, [0 MOXKYTh CYIIEPEUNTH 3a3HaduCHiil Te3i, Ha-
MPUKJIAJ, XPUCTUSHCHKUH IHCTUTYT IHAYJIBICHIIIT, MU PO3IVISAAEMO CKOPILIE K TIPOSB
JIepKaBHUIBKUX MParHeHb PENirifHuX opraHizamiil (epKOB) HA MEBHHUX ICTOPUYHUX
eTamnax, HiXK BJIaCHE pelliriiiHa MpakTHKa, M0 CIIMPAETHCS HA BiJIIOBIIHY HOKTPHHY, 1
TOMY HE CIIPOCTOBYIOTH BKa3aHHX BHCHOBKIB.

2 lus.: Anexceee H. H. Penurust, mpaBo, HpaBCTBEHHOCTh. — P., 1930. — C. 67.

3 MatroTbCst Ha yBasi 3akoH Moiicesi, cHcTeMa HOPM MOBEIIHKH, 110 BU3HAYAKOTH
yC1 CTOPOHM JKUTTS IPABOBIPHOTO iyzes Ta 3a MEeBHUX 00yMOBIICHb IHKOPIIOPOBaHi JI0
XPHUCTUSHCHKOT JOKTPHHH.
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KOBaHI METi peNiriiHoi caHKIii. 3Ba)kalouu Ha I1e, Ha Halll OIS, € HEKOPEK-
THHUM BKJIOUSHHS JI0 PEJriiHUX CaHKII{ MOKapaHb, OB’ A3aHUX 3 PI3HYHUM
HACHUJIBCTBOM (HAPHUKIIAJI, TOOUTTS KAMIHHSIM, BiJICIKAHHSI PYK Y KIIACHYHOMY
icjami), TPOIIOBHX CTATHEHb (IITpad), NeHs, M0 ICHYBaJIU B XPUCTHSIHCTBI)
Tomo'. BKITIOUeHHS 1IMX CaHKLIH, TPABOBUX 3a CBOEIO MPHPOIOIO 0 PEIiriii-
HUX JDKepell 00yMOBIICHO HEBIJIOKPEMIICHICTIO TIpaBa Ta MOJIITHKH Bifl Pemirii
Ha ICTOPUYHUX eTanax GOpMyBaHHs KJIACHYHUX PEITii.

I npaBo, 1 peniris € popMani3oBaHUMU PEryJsATOpaMH CYCIIBHUX Bif-
HOCUH. HopMU po3BHHEHHUX NPaBOBUX 1 PEIIriHUX CUCTEM Yy OLIBIIOCTI
BUTIAJIKIB 3aKPIIJICH] Y BIJIITOBITHUX TEKCTaxX (JIJIs IpaBa — 1€ HOPMATHBHO-
MpPaBOBi aKTH, HOPMATUBHI JOTOBOPH, CYAOBI MPEIEACHTH TOIIO; JJIs
peunirii — meBHi cakpaibHi Jpkepena, Hanpukian, biomis, Kopan, Topa, Ca-
MaBeqa, Oynaucrcebka Tpuritaka). Taki popmu nmpasa i pedirii, sk IpaBuiIo,
MaloTh 1€papXiyHy CTPYKTYpy. B 3aKOHOIABCTBI L€ MPOSBISETHCS y Pi3HIN
FOPUIMYHIN CHUIII aKTiB Cy0’ €KTIB HOpMOTBOpYOCTi. PerniriiiHi mxepena Mo-
KYTb HOAUISATHCS Ha CBAILICHHI MUCAHHSA 1 OAKPOBEHHS, NIEPEKa3u, aBTOPH-
TETHI TITyMaueHHsI, TOCTAaHOBU KEPiBHUX OPTaHiB PEIriHAX OpraHialliil Ta
iH. HasBHICTH Takux (hOpM 30BHIIIHBOTO BHUpa3y MPaBOBUX 1 PENiriHHUX
MIPUIKCIB 00YMOBITIOE IPUTAMAaHHY TIPaBy 1 pelirii, Ha BiAMIHY BiJl Mopauti,
0CcoOIMBY MOBY, SIKIl BIATIOBIAIOTH CHEIiaIbHa TEPMIHOJIOTisl, BAMOTH 10
CeMaHTHYHUX (OpM, NIeBHA TEXHIKa BUKJIQJIaHHS MHUChbMOBUX Jukepen. [Ipu
IIOMY MOBA IIpaBa € KOHBCHIIHOIO, TOOTO CJIOBA Ta CIIOBOCIIONYICHHS €
3ac000M TTO3HAYCHHS MIPEIMETIB, SBUIIL, TOHATb, 1 JOCTATHHO YMOBHOIO (Ha-
MIPUKJIIA]], TaKl MOBHI BUPA3H, SK «HIKIEMHICTh IIPABOYUHY», «TSArap J0Ka3y-
BaHHS» TOLIO), @ MOBA PEJIrii CIPUAMAETHCS BIPYIOUMMH SK IIIJIKOM peajbHa.
Sk Bigmivae H. MeukoBChbKa, JJIsl PEJIirii BIaCTUBE YSBICHHS MPO TeE, 10
CJIOBO — II€ HE TIO3HAYEHHS [IEBHOTO IpeIMeTa, a HOro yacTuHa, TOMY, Hall-
PUKIIaJl, HOPYLIEHHS CIOBECHOTO PUTYaly MOXKe 0Opa3uTH, IPOTHIBAaTH BUILI
cum abo HamkoauTH iM%, Came ToMy cripo6u peopMyBaTH peliriiiti Texc-
TH 4acTO MPHU3BOIMIN 10 KOPCTOKUX COLIaIbHUX KOH(IIKTIB, ICKPABUM
MIPHUKIIAJIOM YOTO € BIJIOMHIA PO3KOI Y pociiickkomy npaBocias’i B XVII ct.

3HayHa dopmatizallisi mpasa 1 pesirii 3yMOBIIIOE Te, 10 3aCTOCYBaHHS
[IPABOBUX 1 pEJIIriiHUX HOPM 3a0€3Meuy€eThCsl OpraHi30BaHUMU IHCTUTYLIHHUMU
YTBOPEHHSIMH, CTICIIIATbHUMHU YCTAaHOBAMH, 1110 MArOTh o(iliidHmit craryc. s
paBa TaKKM yTBOPEHHSIM BHCTYTIA€ JICPKaBa, IS PENirii — LepKBa ado iHIa
peniriiiHa opranizanis. Lli iHCTUTYLIT B3a€MOAIIOTH Mik C000M0, IO €

! us.: Hlansnun C. YTONOBHAS ¥ PEIUTHO3HAS] CAHKIIUSL: B3aHMOBITHSHHE, HCTOPHSI
u niepcriexTuBsl // Penurus u npaso. — 2005. — Ne 2. — C. 15.

2 TuB.: Meukosckas H. b. S13pik u penurnst. JIekiuu mo (UIIoIorud U HCTOPUN
penuruii. — M., 1998. — C. 46.
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HACJIIAKOM B3a€MONPOHUKHEHHS Pi3HUX (HOPM CYCIIITBHOT CBIJOMOCTI 1
comiasbHOT perynsanii. [0JIOBHUM MPUHIIMIIOM Takoi B3a€MOJAil, HA HaLIy
OyMKy, Ma€ OyTH IPUHIUI BEPXOBEHCTBA MpaBa, AKUH, 3 OTHOTO OOKY,
3abe3neuye, Mmoo T. Jxeddepcona, po3aiioBUl Myp MiXK JIEpKaBOIO 1
LIEPKBOIO, a 3 JPYroro — CIPSIMOBYE AifIbHICTb Jep)kKaBU Ha 3a0e3MeueHHs
SKOMOTa MOBHOT peaizamii rpoMaJssHaMy Ta IHIIUMH 0c00aMu CBOOOIU
BIPOCTIOBIIaHHS B YCiX 11 MposiBax.

[TigcyMoBYI0OUYHM BHKJIAZCHE, 3a3HAYUMO, 1[0 HABEJCHI MOJTOXKCHHSI
MiATBEPDKYIOTh HasIBHICTD CIIUIBHUX PUC IIPaBa 1 pesirii, ki 3yMOBIIIOIOTCS
CITHHOIO COIIALHOFO TIPUPOJIOI0 OCTAHHIX, Ta 1X BIAMIHHICTD SIK CIICIU(DIIHIX
cep peryJroBaHHs CyCIUIbHUX BIIHOCHH. Y TOM JKe Yac B MEXKax Ii€l CTarTi
MU JIOCIIIUIU JIMIIE HaWOUIbII 3araibHi acnekTu npoodsemu. OKpeMoro
OCMHCIIEHHS TOTPeOyIOTH Ipoliec (GopMyBaHHs IpaBa 1 penirii, QyHKIIOHAIBHI
OCOOJIMBOCTI IUX HOPMATHBHUX CUCTEM, IX CIIBBIJIHOIIEHHS TOIO. AHAI3
3a3HauCHUX MPOOJIEM, TaIAEMO, CTIPUATUME OLTBIIT 00’ €KTHBHOMY PO3YMIHHIO
podIi TIpaBa y Cy4acHOMY CBITi, O/IHI€IO 3 BOKIMBHUX JACTEPMIHAHT PO3BUTKY
SKOT'O 3QJIUIIAETHCS PEIrisL.




IHUTAHHA
KOHCTUTYIIIMHOI'O IIPABA

10. bapabaw, nonent HIOA VYkpainu

IIpodsemu B3aemonii Ilpesuaenra ta Ypsay
B MeXaHi3Mi 31iliCHEHHSI 30BHIIIHbOI MOJITUKH
B YKpaiHi: KOHCTUTYHiHHO-NIPaBOBUI aHAJI3

30BHIIIHLOIOMITHYHA JISUILHICTE € OJHUM 13 HAMOLIBII BaXKJIMBUX 1 CKJIa/I-
HUX HAIPSIMKIB JICPIKaBHOI AisUIbHOCTI. [IUTaHHs MiIBUIEHHS e(DEKTUBHOCTI
yuacTi Jep>KaBu y MKHAPOIHIHN JTisSUTBHOCTI TPUBAIIUIA Yac JOCUTH BIAJIO JI0-
CITIJDKYIOTBCS 1 BUPINITYIOTHCS TIOJITONOTaMH Ta (DaxiBISIMH i3 Mi>KHAPOTHIX
BiJiHOCUH. Pa30M 3 TUM JIOHMHI BiZICyTHI KOMILUICKCHI JOCII/DKEHHS, TIPUCBSI-
YeHi KOHCTUTYI[IHHO-TIPaBOBOMY PETYJTIOBAHHIO 3/1iHCHEHHS 30BHIIIHBOITONI-
TUYHOT JsUTHHOCTI, HaCAMIIEPE/] MICIIs Ta POJIi BUIIMX BIAJHUX IHCTUTYIIH B
MeXaHi3Mi BUPOOJICHHS Ta 31 {CHEHHsI 30BHIITHBOMOMITHYHHX PIllICHb.

VY cBOIO Uepry Lie HeraTUBHO BIUIMBA€ HAa BUPOOJICHHS HAyKOBLISIMHU KOH-
KPETHHUX MPOIO3HUIIIi 1010 HOPMAaTUBHOTO PETYIIOBAHHS MOBHOBAXXEHb
IJIaBH JICPXKABHU, ypsy Ta IHIIMX OPraHiB BIaau y cepi 30BHIMIHBOT MOITi-
TukH. | Bce 11e — Ha Tl uncineHHux KoHGikTiB Mix [Ipe3nnentom Ta
[Ipem’epom Ta iHmuMu wieHamu KabGinery MiHicTpiB YKpaiHu 3 PUBOILY
BHU3HAUEHHS NIPIOPUTETY POJIi KOXKHOTO 13 HUX Yy BUPOOJICHH] 30BHIIIHBOIOI-
TUYHUX pillieHb. JIOpeuHO 3rajjaTu TpPUBAy MiJATOTOBKY IPYIHEBOTO Bi3UTY
[Ipem’ep-minictpa Ykpainu g0 CIIIA Ta cutyalrito i3 3BUIbHEHHSIM MIHICTpa
3akopaoHHuX crpaB b. Tapacioka.

KonduikrorenHicTh momiOHUX MUTaHb 301TBIIMIACE IIE U 32 PaxyHOK
TOTO, IO BIaJHUM Cy0’€KTaM JOBOJHUTHCS MPALIOBATH B HOBUX IOJIITHKO-
MIPaBOBUX YMOBaX, KOTP1 BUHMKJIN MICJIA BBEACHHS B A0 KOHCTUTYLIHHO]
pedopMu: CKIaNaeThCs BPaXKCHHS, III0 aBTOPHU MONPaBOK 10 OCHOBHOTO
3akoHY, IOCTaBUBILH CO01 32 METY ITPOBECTH PEBI3it0 MONOKeHb KoHCTUTY T
B YaCTHHI JIiSTILHOCTI JIEPKABHOTO MEXaHi3My, MPAKTUYHO MTOBHICTIO MPO-
ITHOpYyBaNM MPOOJIEMH KOHCTHTYIIIHHOTO PETYIIIOBAHHS 30BHIITHBOITOITHY-
HOTO HaNpsAMKY JTisSUIbHOCTI A€pKaBHUX 1HCTUTYLIH. Ha mesiki 3 Takux mpo-
0J1eM TIPOBIIHI HAYKOBIII BXK€ HEOJHOPA30BO 3BEpPTAaJH yBary'.

! Tu.: Cepvocina C. I TeopeTn4HO-IIPaBOBI Ta OpraHizauiiiHi 3acaan ¢yHKuio-
HyBaHHs IHCTUTYTY NPe3UIeHTCTBA B Ykpaini. — X., 2001. — C. 116.
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Mertoro i€l cTaTTi € OKPECICHHS KoJia TPOOJIEMHUX [TUTAHb, SIKi BUHHU-
KaroTh MiX IJ1aBolo aepkaBu Ta KaGinerom MiHicTpiB Ykpainu y cdepi
30BHIIIHBOI MOJITUKN Ta BUPOOJICHHS MPAKTUYHUX PEKOMEHAIIH 10710 iX
KOHCTHUTYIIHHO-TIPABOBOTO PETryIIOBAHHS 3 OISy Ha 3apyOiKHHUN JOCBIJ
(Hacamriepen, kpain €Bporneiicbkoro Cor3y) Ta TEOpEeTHYHI HAPOOKH TaKHX
BueHux, sk 0. Toauka, B. SIBopcekuii, O. [lees, 1O. Jleii6o, B. ABep’siHoB,
H. Hmwxnuk, C. Cepborina, H. [TnaxoTHiok Ta iH., sIKi 3aiiMaTuCst 0 CIiPKEH-
HSIM 1HCTHTYTIB PE3UICHTYPH Ta KOHCTUTYIIIHO-TIPABOBOTO CTaTyCy Ypsmay
B YKpaiHi.

[Mepir Hixk po3MOYATH aHAII3 3TaJaHUX MPOOIEM, CITifl JOCTIAUTH Miclie
Ta POJb KX JIBOX BUIIMX BJIAJHHUX IHCTUTYIIH B MEeXaHi3Mi 30BHIIIHBOT
nonituku. [llo crocyerses [Ipe3unenra, To 30BHIMIHBONONITHYHA cepa
TpaaMIiHiHO po3IUIsiiaiach K mpioputeTHa cepa JisUTbHOCTI IVIaBH JepiKa-
BU. B icTopii MOMITHKO-TTPaBOBOI TyMKH MO)KHA 3yCTPITH JIOCUTH YacTy Xa-
PaKTEPUCTHKY MOHApXa sIK 0COOH, HaIIJIEHOT MPAKTHYHO MOHOIIOJIBHUM
[PaBOM yXBAJIIOBATH PillleHHs y cepi 30BHINIHBOI MOMTITHKH' .

Ha HuHIITHBOMY eTarti JIepKaBOTBOPEHHS TaKa CHTYaIlisl 3HaUHO 3MiHH-
nacs. [Tocrynosa Tpancdopmaris Ypsay i3 KOHCYJIBTaATHBHOTO OpraHy MpH
[JIaBi JIepXKaBU 10 CAMOCTIHHOT BUINOT BJIaHOT IHCTUTYIIT, IKa B yMOBax
MapJIAMEHTCHKOT pecITyOIiKy CTOITh HABITh HA YOJIi BUKOHABYOI BIIAJIH, IPH-
3BeJIa 10 PO3MOILTY MOBHOBaXKEHb y 30BHILIHBONONMITHYHIHN chepi mixk [Ipe-
3UJEHTOM Ta YpsaoM. Pa3oM 3 TUM HaBiTh y MapJaMEeHTChKHX peciyOimikax
[Ipe3uneHT He BTpaTHB CBOET «30BHIIIHBONOMITHYHOT Barky». Tak, BiIIOBiA-
HO 70 4. | cT. 59 OcHoBHoro 3akony ®PH ®denepanbuuii npe3uaeHT npea-
crapisie Denepalliro y MbKHapOIHO-TIPABOBHUX BiJTHOCHHAX, YKJIAIA€ Bijl IMEHI
®Depeparii 10roBopu ¢ iHO3eMHUMHU JepkaBamMu. [loniOHa cutyalis Mae
Mmicle 1 y napjaaMeHTChbKUX MoHapXisx: «Koposib Buctynae Bifg imeHi Ko-
podriBcTBa y Mi>kHaponHux cipasax» (. 1 § 19 Koncrurynii Hanii). OgHak
P [[bOMY i1 IJIaBU JIeP’KaBU B MApIaMEHTCHKUX KpaiHax OOMEeXeHi SK
HEOOXITHICTIO TIOTO/DKEHHS 0ararboX 3 HUX 3 OOKy IMapiaMeHTy, Tak i (ak-
TUYHUM 31HCHEHHSIM 0ararbox 30BHINIHBONOIITHYHUX [IOBHOBAXKEHDE 0O€3-
TOCEPEHBO YPSIOM.

Binbm ckiagHoI0 € cxeMa po3Io/Iily OBHOBAXEHbD Y cepi 30BHILTHBOT
MOJIITHKY B KpaTHax i3 3MilaHoo (Gopmoro rpasiinHs. @opmanbHe 1mo30aB-
JICHHS TIPE3UICHTa POJIi TVIaBU BUKOHABYOI BJIaJ Yy 3MIILIaHUX peciyOiikax
30BCIM HE O3HAYae BiJ[BEICHHS HOMY JIpyTropsaHOl poiti y GOopMyBaHHI 30B-
HIITHBOIIONIITUYHOTO Kypcy Kpainu. Tak, 3rigHo 3 4. | c1. 52 Koncrurymii

! DoknanHimie npo ue auB.: I1asnos E. . KOHCTUTYIMOHHO-TIPABOBOM MEXaHH3M
ocyuecTBiIeHus: BHeMHeH nonutuku Poccuiickoit denepauun: uc. ... 1-pa 10pui.
Hayk:12. 00. 02. — M., 2004. — C. 122.
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Opanuii [Ipesunent PecrnyOrikyu Besie meperoBopH Mmpo yKiiaeHHsI JOTOBOPiB
1 parudikye ix. OgHaK Npu LHOMY TJIaBa Aep>KaBH MOBUHEH JiSTH B YMOBaXx,
KOJIM «BU3HAYAE 1 MPOBOIUTD MOMTHUKY Hauii» Ypsn (4. 1 ct. 20 Koncturyuii
®pannii). TooTo 3 GopmMabHOT TOYKHK 30py TJaBi (GpaHIly3bKOT JepiKaBU
BiJIBeJIeHA BU3HAYaJIbHA POJIb HA eTami BUPOOICHHS Ta MOTOKEHHs 30BHIII-
HBOTIOJIITHYHUX PIIICHb.

[MoniOHwmit GirtedanizM, sk TTOKa3ye MO THKO-TIPaBOBa MIPAKTHUKA 3apyOik-
HUX KpaiH 13 3MillIaHo0 ()OPMOIO IPaBIIiHH, B KIHIIEBOMY PE3YJIbTaTi 3BO-
JUTHCS 1O CTBOPEHHS JIBOX IICHTPIB YXBAJCHHS PIIICHb 3 MIXKHAPOIHHUX
nuTanb. [Ipy IboMy KOHKYpEHITist BUHHKAe Oe3nocepenHno Mix [pesunen-
toMm Ta [Ipem’epom. OHaK y OUIBIIOCTI BUTIAJIKIB TIEpEBAry OEPIKYE r1aBa
nepkaBu. M. KpyTorosios BijiMiuae, 110 TAKUI CTaH pedel iCHYe JI0 TOTO
qacy, JJOKH IIpeM’€p Ta BIAMOBIJaIbHI MiHICTPU MiATPUMYIOTH MONITHKY
npesugenta’. [To-iHIIoMy CKIIaIa€eThCsl CUTYALIis, KOJIH MapiaMeHTChKa Oiib-
ICTh MPE/ICTABICHA IHIIIMMH TOJIITHYHUMH CHJIAMHU HIXK Ti, IO MiITPUMYIOTh
[J1aBy Jiep>kaBu. B Taki nepiogn Ypsa MoYMHAE MOBHOIO MipOIO BUKOPUCTO-
BYBaTH CBOI KOHCTUTYIIWHI MOXKJIMBOCTI Ha MIXKHApO/HIN apeHi. Piu B TiMm,
110 3rigHo 3 4. 2 cr. 52 Koncrutynii @paHIii B iHIINX BUMAAKAX, KOJIH JI0-
TOBOPH HE MiIsiraroTh parudikaii, [Ipe3unent nauie iHPOpMyeTHCS PO
noniOHi ykiazeHi qoropopu. [IpakTuka cKiraaeThCs TAKUM YUHOM, IO B
yMOBax CHiIbHOI mapriitHoi iardopmu Ilpesunenta ta Ypsay octanHii
BiJJIa€ MIPAKTUYHO BCO 1HIMIATUBY HA YKIAJICHHS MIXKHAPOJHHUX YTOJl TIaBi
neprxasu. OIHAK B CUTYaIlT 13 PI3HOIO MAPTIHHOK HAJICKHICTIO YPSiI OYH-
HAa€ JIiATH 1 BAKOPUCTOBYE TIOBHOIO MipOIO IOBHOBaYKEHHS 110 CAMOCTIHHOMY
BEJICHHIO NIEPETOBOPIB 1 YKIAJCHHIO 3a 1X pe3yJbTaTaMu JOTOBOPIB, sKi HE
miansaraoTs parudikamii. B rakomy pasi Ypsn mume indopmye [Ipesunenra
PO 3aifiCHEH] HUM 30BHIITHBOTIONITHYHI KPOKHZ.,

[HuiM BapianToMm «cmiBicHyBaHHs» [Ipe3ungenrta Ta Ypsay B ymMmoBax ix
Pi3HOT MapTIHHOT MPUHAIEKHOCTI € YMOBHHUI PO3IIOJILT MIXK IJIaBOIO JIepKaBU
Ta Yps0oM cepu 30BHINTHBOI MOMITHKA Ha JIeKiIbKa ceKTopiB. Taka cutya-
1ist Maja micie 3a 4acis, ko [Ipesngenrom @panmii 0y ®. MitrepaHn, a
raBoto Ypsiny — K. [lupak. JloMOBIEHICTh MK IBOMa BJIaJIHUMHU 1HCTH-
TYIISIMU TIOJIATaNIa B TOMY, [0 IJIaBa JiepKaBU KOHTPOJFOE MMUTAHHS HAIlio-
HaJILHOT 00pOHH, (hpaHKO-HIMEIIBKI BiTHOCHHH, pO330po€eHHs. B cBotO yepry
VYpsia omiKkyBaBcs MMTaHHSMHU Oe31eKkn B perioHi briusbskoro Cxony ta Adpu-
KM, 30BHILIIHBO1 €KOHOMIKH. [IpH 11bOMY BperyroBaHHs apado-i3pailbChbKoro

'us.: Kpymoeonos M. A. Tlpesunent ®panirysckoii Pecriyonuku. IIpaBoBoe mo-
noxenune. — M., 1980. - C. 178.

2 TuB.: Jeee A. C. CoBpemeHHast OpaHIus: MEXaHU3M (HOPMUPOBAHHS BHEILIHEH
noautuku. — M., 1985. - C. 17.
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KOH(QITIKTY Ta TMUTAHHA €BPONEHCHKOTO OYJIBHHULITBA 3aJUIIAINCH CHEpOoIo,
SIKOTO OTTIKYBaJIMCh OfHOYacHO 1 [Ipesument i Ypsin'.

Jeranbuuii ananiz (GpaHily3pbKoro A0CBiy B3aEMOJIIT BUIIKMX BIATHUX
IHCTaHIIIH 3 TMTaHb 30BHINIHBOT MOMITUKA Ma€ CBOE MIPUKIIAJHE 3HAYCHHS 1
BiJTHOCHO BHPIIIIEHHS aHAJIOTTYHUX MTUTaHb B MPOLIECI BITUM3HSIHOTO JIepKa-
BOTBOpPEHHSI. X0ua Micisi KOHCTUTYIIHHOT pedopmu nipaBo GopmyBaT Ypsiz
Bimiimno Bix [Ipesupenta 10 mapiaaMeHTy, B 0ararboxX iHITMX MOMEHTaxX
nuTaHHA (PyHKIIOHYBAaHHS JepXkKaBHOIO MexaHi3My B YkpaiHi 1 @panuii €
CXOXKUMH.

B tenepimmniif yac Ha KOHCTUTYIIHHOMY piBHI MiCIle BHIIUX OpPTaHiB
BJIAJY BU3HAYAETHCS TAKUM YMHOM. BinmosigHo mo m. 5 4. 1 ¢T. 85 OcHOB-
HOro 3aKoHy YKpaiHu 0 MOBHOBaXKeHb BepxoBHOT Pajin BijlHECEHO BU3HA-
YeHHS 3acaj 30BHINIHBOT OMITHKH. Lli TUTaHHSA BPEryIbOBYIOTHCS BUKITFOY-
HO 3aKoHOM (1. 9 4. 1 cT. 92 KoHctuTyuii (Xo4a B i HOpMi WAETHCS PO
«30BHIIIHI 3HOCUHIWY ). [1l0 cTOCY€EThCS TI1aBU JiepKaBu, TO 3TIHO 3 1. 3 4. 3
cT. 106 KoHcTUTYLiT Ha HBOTO MOKJIAAAE€THCSA 3aBAAHHS 110 «KEPiBHULITBY
30BHIIIHBOMOJITHYHOI JisUIBHICTIO JIepKaBu». B cBoro uepry Kadiner
MinicTpiB «3a0e3mneuye... 3/iiiCHEHHS 30BHINIHBOT MOJITUKHU JIEPKABH»
(m. 1 ct. 116 Koncrurymii).

3 IBOTO MPUBOAY HANOIIBIIE 3aATUTAHD BUKIMKAE 3MICT ITOHSTTS «KEePiB-
HUIITBO 30BHIMIHBOMOJIITHYHOK TisUTbHICTION, SIKE B)KHBAETHCS BiTHOCHO
KOMITETEHIIIT IIaBU JIepKaBH y 3a3Ha4eHii cdepi. BoHo Bxke Oyno nmpeaMeToM
aHaJjizy?, OMHAK 0 I[FOTO Yacy IO CYTi He BUPIIICHO i, GBI TOTO, BUKITHKAE
0araro cepHo3HUX JIep>KaBHO-IIPABOBUX KOH(IIIKTIB Yy TUIOLIMHI B3a€MOBIJI-
HocuH Mix [Ipesuaentrom ta Ypsgom. OnHUM i3 HUX, BXKe cTajla 3rajiaHa
CHUTYyallis 31 3BUIbHEHHM MiHicTpa 3akopaoHHuX crpas b. Tapacroka. Hara-
JaeMo, 1110 Tricyist 3BibHeHHs 1 rpymas 2006 p. BepxoBHoto Pajoro mocaios-
us [pesunent Ykpainu 5 rpyass BunaB Yka3 mpo MpoAOBKEHHS] BUKOHAHHS
b. Tapactokom 060B’s13kiB MiHicTpa. [Ipy 11bOMY HOPMATUBHUM MiIPYHTSIM
YXBaJICHHSI TAKOTO PIIIICHHS CTAJIU SIK pa3 moyioxkeHHs 1. 3 4. 1 ¢t. 106 Kon-
CTUTYLIT YKpaiHH, IKUMH BPETY/IbOBYIOTHCS 30BHILIHBONOIITUYHI IIOBHOBA-
JKCHHS [JIABH JICPIKaBH.

[lomo ¢popMymoBaHHS Ha KOHCTUTYIIITHOMY PiBHI 30BHIIIIHBOIOJIITHY-
HHUX MOBHOBakeHb [IpesunenTa. Im mpucesaeno oxpasy AeKiTbKa TOTOKEHb
cT. 106, B sIKiif perlaMeHTY€EThCSI KOMITETCHITIS TIaBU JICPIKaBH: TIPEICTABIISIE
JIepKaBy B MDKHAPOJHUX BIJHOCHHAX, 3/IHCHIOE KEPIBHUIITBO 30BHIIIHBO-
MOJIITUYHOIO TiSUTBHICTIO IEPIKABH, BEJIE IIEPETOBOPH Ta YKIaAa€ MiXKHAPOI-

! JTuB.: KOHCTHTYLIHOHHO-[IPABOBOI MEXaHHM3M BHEIIHEH MOMUTHKA. — M., 2004. —
C. 153.
2 lus.: Cepvocina C. I Bkas. mpars.
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Hi goroBopu Ykpainu (1. 3 4. 1 c¢1. 106); npuiiMae pimeHHs PO BU3HAHHS
1HO3eMHHUX AeprkaB (1. 4 4. 1); npu3Hayae Ta 3BUIBHSE IIaB TUINIOMATHYHUX
MIPEACTAaBHULITB YKpaiHM B IHIINX JeprKaBax 1 IPU MIKHAPOAHUX OpraHiza-
LisIX; TpUAMAE BipYi 1 BIIKIMYHI IPaMOTH JUILIOMATHYHUX MTPE/ICTABHUKIB
1HO3eMHHUX JiepkaB (1. 5 4. 1). OcobnuBy yBary 3BepHeMO Ha (hopMyITFOBaH-
Hs, sIKe MiCTUTBCS B I1. 3 4. 1 cT. 106, a Tako Ha PO3IO/iT 30BHIIIHBOMIOMI-
THYHUX TOBHOBa)XCHb 3a pi3HUMU ITyHKTaMu cT. 106 OcHOBHOTO 3aKoHY.
VneTsest mpo Te, 1O B 3B’A3KY i3 MepelliueHHsAM HalPAMKIB JisTbHOCTI [IaBH
JiepxKaBU B Takill (hopMi 3aJIMIIAE€THCS HE3PO3YMIINM, B fAKIX 1Ie (hopMmax
[Ipe3ugaeHT MOKe 31HCHIOBATH KEPIBHUIITBO 30BHIIIHBOTIONI THYHOO JTisiThb-
HICTIO, KPIM Ha3BaHUX.

B 11poMy 3B’s13Ky 3aCIIyrOBY€E Ha yBary J0CBiJ KOHCTHTYIIITHOTO Bpery-
JIOBaHHS NOAIOHMX MUTAaHb B MPAKTHLI 3apyOixkHUX Kpaid. Tak, y [Tombmi,
sIKa TAKOXK € 3MIIIAHOI0 PECITyOIiKO0, 30BHIIIHBOIONI TAYHIM TOBHOBAYKEH-
HsiMm [Ipesunenrta npucesiueHo okpemy crarTio B Koncruryuii. BianosigHo
1o ct. 133 Koucruryuii [Tonsmi [Ipe3unent PecyOniku sik npeacTaBHUK
JIepKaBH y 30BHIMIHIX 3HOCUHAX: PaTU(IKy€ 1 IEHOHCYE MDKHAPOIHI JI0TO-
BopH, mipo 110 nosigomisie Celim Ta CeHaT; NIpU3HAyYaE i BiIKIMKAE TIOBHO-
BaXXHHUX MpejcTaBHUKIB PecryOnmiku [Tombina B iHIIMX AepkaBax i npu
MDKHApOJHMX OpraHizalisx; NpuiiMae Bipui Ta BIAKINYHI TPAMOTH aKpeIu-
TOBAaHUX MPH HHOMY TUIUIOMATHYHUX MPEACTABHUKIB IHIINX JIEPXKaB Ta
MDKHapOJIHUX opraizamiii. Take ¢popMyiTroBaHHS, Ha HAI MOTJISI, 3HAYHO
MOJIETTIIY€E PO3YMIHHS MICI[SI Ta POJII TVIABU JIEP)KaBU B 30BHINIHLOIIOIITHY-
HOMY MEXaHi3Mi.

[ToBepTato4nch 10 BITYU3HAHOT KOHCTUTYLIHHO-TIPABOBOI IIPAKTHUKH,
3a3HAYUMO, L0 HUHI CKJIQIAEThCs BPAKEHHS, 110 KOYKHA 13 BUILUX BJIQJHUX
IHCTHTYIIIi Ha 30BHINIHBONIOJIITUYHIH apeHi Ji€ He TUTbKK CaMOCTIiHO, a i 1
MOBHICTIO aBTOHOMHO. 3 OJTHOTO OOKY, IKIIO (pOpManbHO MiIIATH 10 BU3HA-
YeHHS Ha KOHCTUTYLIHHOMY piBHI poii [Ipe3naenra, To MOKHA AT BHC-
HOBKY PO T€, 1110 Y5/l IOBUHEH 3a0e31euyBaTy BTUICHHS B KUTTA PilICHHS
IJIaBU JIepKaBU y cepi 30BHINIHBOI MOJITHKH, TOOTO «3a0e3IedyBaru. ..
3MIIACHEHHS 30BHIIIHBOT MOJIITHKHU JIEPIKABI).

3 iHmoro OOKy, Taka CHTyaIlist B 6ararb0X MOMEHTAax BifmoBinaia Gopmi
TIpaBIIiHHS, 3apoBakeHO0 KoHcTHTyieo Yipaiau 1996 p., s sikoi Oyna
XapakTepHa MpoBijgHa poib [Ipesunenta y popmysanHi Ypsiay. HatomicTs
miclisl BTUICHHS B KHUTTS KOHCTUTYLIHHOI peopmMu Bce Oinblie MUTaHb
BUKJIMKA€ CUTYaIlisl, KOJM IPH 3MiHI MOPSAKY (GOpMyBaHHS Ypsiiy 30BHIMI-
HBOIOJITHYHI TOBHOB)KEHHS TVIaBH JIEPXKABU Ta YPAILY 3aIUILIMINACH IPaK-
TUYHO He3MiHeHHMH. TouHiIe KaXy4u, MUTAaHHA BUKJIUKA€E HE CTUIBKH 3a-
JIUIIICHHS 30BHIITHBOIOJIITHYHUX TOBHOBAXXEHD Y CTAPiil pefaKilii, CKUTbKU
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HEBPETYIHOBAHICTh B3a€MO/II1 TTIaBH ACPIKABU Ta BUIIOTO OPTaHy BUKOHABYOI
BJIAJM 13 30BHIIIHBONOIITUYHUX TUTAHbD.

Sk moka3ye cyyacHa IpaKTHKa JiSUIBHOCTI Ypsily Ta IJIaBU JI€pKaBH,
TiCIIS TIPOBEICHHS YSPTOBHUX MTapIaMEeHTCHKHUX BHOOPiB 2006 p., 11l ABI BHIII
BJIaJHI IHCTHUTYLI1, 0COOMUBO Ypsia, Olblie He B 3M031 e(DEKTHBHO Tpallo-
BaTH B KOHCTUTYIIITHO OKPECICHUX «30BHIITHBOTIONITHYHNX» Mexax. [Toka-
30BMM B I[bOMY BiJIHOIIEHHI € Te€, 10 BiAMOBIAHO A0 1. 1 4. 1 cT. 2 mpoexTy
3akony Ykpainu «IIpo Kabiner MinicTpiB Ykpainmy, sikuit OyB po3po0OieHuit
VYpsizioM, OiHUM 13 3aBllaHb YPSAY € «3MIHCHEHHS. ..30BHIITHLOT TOTITUKA
JepxkaBuy. JloknaaHo mpoaHatizyBaBIIM 1eil mpoekT, ¢axisii ['omoBHOTO
HAyKOBO-EKCIIEPTHOI'O YIPABIIiHHS MapJaMeHTChKOIo Amapary 3BEpHYIN
yBary Ha HEBIJITOBITHICTb IEOTO TTOJIOKEHHS (POPMYJIIOBAHHIO 30BHIIIHBO-
MOJITHYHUX TTOBHOBAXKEHb, sIKi MicTAThCs B 11. 1 ¢T. 106 Koncrurymii. Ha ix
JIyMKY, TaK€ BU3HAYCHHsI MICIsl YPsiIy B MEXaHi3Mi 30BHIITHBOIOIITHYHOT
JUSUTBHOCTI He BianoBinae poni [Ipe3naenra B miid cdepi sk 0codu, 1o 37ii-
CHIO€ KEPIBHHIITBO 30BHINIHBOTIOIITUYHOIO TiSUTBHICTIO JAEPXKaBH'.

[Tpyu4nHM Takoro Hee(PEKTUBHOTO CIIBPOOITHUIITBA MU BOaUa€EMO HACaM-
nepeja B TOMY, 110 3MiHa (OpMU MpaBIiHHS MOTATIA 32 COOO0I0 1 3MIiHU Y
npusHaueHHi [Ipe3unenra Ta Ypsiay, B ToMy uucii y cdepi 30BHIIIHBOT O~
THKH. M1eThest mpo Te, 1o BiTenep 0CHOBOIO GOPMyBaHHs Ypsity € Koamiitis
JISMYTAaTChbKUX (PpaKiliii, sika, B CBOIO Yepry, BIAMOBIAHO 110 4. 6 cT. 83 KoHc-
TUTYLIT YKpaiHu, (JOPMYETHCSI HA OCHOBI y3TOJDKEHHS TIOMITUYHHUX TO3UIIIN
(hpaxkmiii, 1110 MPeNCTaBISIOTh Y MapiIaMeHTi naprii-nepemoxiiB. ToOTo B
HOBHIX MOJIITHKO-ITPAaBOBUX YMOBAaX MOJITHYHOIO TIAT(GOPMOIO (hOPMYBaHHS
1 JISTIBHOCTI YAy € BXKe He TOJIITHYHA [TPoTrpama, 3 sIKoro Iitounii [Ipesu-
JISHT TIepeMir Ha BUOOpax, a MOMITUYHI MO3MIIIT apTiH, SKi oJepkKalu rnepe-
MOTY Ha YeproBHX MapjaMeHTChKUX BHOopax. | He 3aBkau 1i MOJMITHYHI
no3uuii 30iratuMyThesl. Bpewri-peint, Mu ofepkanu GpaHily3bKy MOJEIb
«cmiBicHyBaHHs» [Ipesunenta ta Ypsay B yMoBax pi3HOT mapTiifHOI mar-
(hopmU 1TUX JIBOX BIIQJIHUX THCTUTYIIIH 3 yciMa HACHIIKAMHU, 1110 BUILJIMBAIOTh
13 Takoi cutyarii. Came cepa 30BHIIIHBOT MOJITHKY 1 cTaja iHAUKATOPOM
TOT0, HACKIUTBKHU CKIIAJTHOKO MOXKEe OYTH B3aEMOJIisl IVIABH JICPIKaBH Ta YpsIy
B HEJOCKOHAIHMX KOHCTUTYIIHHUX yMoBax. OTxke, 1Ie pa3 HaroJoCuMo Ha
TOMY, 110 TIPY MPOBEICHHI KOHCTUTYIIHHOT pedopMu He OyJIo MOCTABIEHO 1
BUPIIIEHO MUTAHHS PO HEOOX1THICTh peBi3ii 30BHINTHBOTIONITHYHUX TTOBHO-
BaxkeHb [Ipesuaenrta ta Ypany.

3BUYaliHO, 110 B MeXaX OJHIET CTAaTT BCl MPOOIEMHI MUTaHHS Yy 3a3Ha-
4eHiil cepl HaBpsI UM MOXKHA PO3IVISIHYTH Ta BUPIIIUTH TTOBHOIO MipOIO.

! 3aKOHOMPOEKT i BUCHOBOK PO3MIIIIEHO Ha caiiti: http://rada. gov. ua/
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CripoOy€eMo JIHIIIe KOHLIENTYalIbHO OKPECITUTH OCHOBHI HAIIPSIMKU BPETYITIO-
BaHHS MIMTAaHb B3a€MOJIIT TVIABH JICPIKAaBU Ta YPSAY B 30BHIIIHBOIMOITHYHIN
cepi. [ mepinii 3 HaNPsAMKIB — 11€ MPOBEJICHHS MIEPETOBOPIB Ta YKIIAJACHHS
BHACJIIJIOK HUX MDKHAPOIHHUX JOroBOpiB. Ha choromHiniHii 1eHs 3aKkoHOM
VYkpainu «IIpo MibkHapoaHi JoroBopy YKpaiHu» 1l IUTAHHS BPETYAbOBYIOTh-
csl TakuM 4rHOM. JloroBopu Bix iMeHi Ykpainu ykiagatotecs [Ipesugenrom
VYkpainu abo yIToOBHOBaXEHOIO HUM 0c00010. JIoroBOpH X Bija iMeHi Ypsiay
ykinagatoteest Kabinetom MinicTpis abo 5k yIOBHOBaXeHO 0co0010. Kpim
Ipo0JIEMH 13 PO3MEXKYBAHHAM IPEIMETa IMOBIPHUX MIKHAPOIHUX JJOMOBIIE-
HOCTEH 3 TOYKH 30py TOTO, SIKi TUTAHHS € TIPEPOTaTHBOIO TJIABH JICPKaBH, a
sIKi — Ypsiay, He MEHIIe MUTaHb BUKJIUKAE HAMIJICHHS MIXHAPOIHOO
paBoCyO’ €KTHICTIO JieTIeTallii, SKi YKIaIatloTh JJOTOBOPH BiJl iIMeHI YKpalHu
yn Ypsiay.

3riJIHO 3 YNHHUM 3aKOHOJ/IaBCTBOM JIUIIIC TPU MOCAI0BI 0COOHM MAIOTh
MpaBO BECTH MEPErOBOPH 1 MIAMKCYBATH MIXKHAPO/AHI JoroBopu 0e3 crie-
iadbHUX TOBHOBaXeHb (4. 2 cT. 6 3akoHy Ykpainu «IIpo mixkHapomHi
JoroBopu YkpaiHu»). B iHIIUX BHakax He0OXiIHE creriaibHe JOPYYCH-
HsI BiJl YIIOBHOB2)KEHOTO OpraHy Ha BUPIIIEHHS MOJIOHMX 30BHINTHBHOIIONI-
TUYHUX TUTaHb.

‘YHac1110K HEBUPILIEHOCT] 1 HEBPET'YJIbOBAHOCTI 30BHIIIHBOIIOIITHYHUX
TIOBHOB)KEHB OPTaHiB BIIaJIM HE TaK JABHO BUHUKJIA IOCUTh IUBHA CUTYAITis.
Ha mowatky rpymas 2006 p. BinOyBcs 3aIuIaHOBaHHN BI3UT YKPaiHCHKOT ypsi-
noBoi meneranii Ha voui i3 [Ipem’ep-minictpom Ykpaiau no CILIA. Lpomy
BI3HTY IepeIyBajio JOCUTD KBaBEe OOTOBOPEHHS MTPOTPAMH Ta 3MICTY Iepe-
TOBOPIB, SIKi BECTUMYThCS MIPEJCTaBHUKAMU Ypsiay. [Hdopmaniiini areHTc-
TBa HaNEPe0/(HI BI3UTY YPSIOBIIB ONPUITIONHUIN «[MpEKTUBH Jienerartii
VYkpainu Ha 3axoau y pamkax pododoro Bizuty [Ipem’ep-minictpa Ykpainu
B. @. SInykoBuua g0 CIHIA». Onaum i3 myHKTIB Takux Jlupektus Oyna He-
0OXI1/IHICTP MiANMCaHHsI HU3KW MDKHApOAHUX yroj. LlikaBum € i Te, 1o i
JypexTuBy onepskanu nozsiiiHe 3aTBepkeHHst — [Ipe3unenTa Ykpainu ta
Kab6inery MinictpiB Ykpainu'.

AHati3 Takux TOIN 1a€ 3MOTY IIE Pa3 NMEePeCBIUUTHCS B TOMY, 1110 HOBI
TIOJIITUKO-TIPABOBI YMOBH HE J03BOJISTIOTH BHUIIMM BIIaTHUM 1HCTUTYIIISIM JUSITH
Ha 30BHINTHBOIIONITHYHINA apeHi B MekaX, BU3HaYeHNX KOHCTUTYII€EO Ta
3aKOHaMHU YKpaiHu. B okpeMux BUMaaKaxX BOHM HAMArarThCs IIJISXOM «IIO-
[IAPIOBATBHOTOY TIIYMa4eHHS HAsSBHUX 30BHIITHBOIMOTITHYHNX IOBHOBAKEHB
MIPOJICMOHCTPYBATH CBOIO MPOBIIHY POJIb B Tl 4 iHIINI cdepi Jep:KaBHOTO
ynpapiiHHA (SIK y BUNAAKY 13 3BiIbHeHHsM b. Tapacioka). B iHmmx xe cu-

! Texct aupexTHB Ha Bi3uT npem’epa 1o CIIIA, yepes siki mocapuinck FOmeHKo i
SuyxoBuu: http://www. pravda. com. ua/news/2006/11/29/51573. htm
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Tyallisix IJaBa Jep)KaBy Ta BUILUI OpraH BUKOHABUYOI BJIaJM HAMAraroThCs
(hopMabHO JISITH Y3TOPKEHO HABITH TOJlI, KOJM TaKa y3TO/UKEHICTh HE BH-
MaraeTbCsi YAHHUM 3aKOHOJABCTBOM.

Taki monii, Ha HaI MOTJISA, € 1€ OJJHUM SICKPAaBUM CBITYEHHSIM BiJICYT-
HOCTI y BHIIMX TTOCA/IOBIIIB po3yMiHH$[ TOTO, SIK 32 HOBHUX KOHCTHTyuiﬁHHx
YMOB Mae MpaioBaTy MeXaHi3M 30BHIIIHBOMONITHYHOI isNIHOCTI Ta Ha
SAKHX PIBHSX 1 B IKMX (pOpMaxX MOBHHHA MAaTH MICIE CITIBIIPAIS MiXkK Hpe31/1—
JICHTOM Ta YPsIOM IPpU BUPOOJICHHI i YXBaJeHHI pillieHb y cdepi 30BHilI-
HBOT MOJIITHKH.

Crnijt TakoX BU3HATH, 110 c(epa 30BHINIHBOT MOTITUKH BHACTIAOK 11
3HAYHOT JIMHAMIYHOCTI 1 TOTO, 1[0 BOHA IIJIA€THCS 3HAYHOMY BILIUBY Oara-
ThOX YUHHHHUKIB Cy0 €KTUBHOTO il 00’ €KTHBHOTO XapaKTepy, BPEryIbOBY€EThCS
B KOHCTUTYLIHHOMY 3aKOHOIABCTBI KpaiH €C B HalHOLIbII 3arajbHUX (hopMax
MOPIBHSHO 13 1HIIMMHE cepaMu MyOIiYHOTO KUTTSA. ToMy eeKTUBHICTh
JUSUTEHOCTI JIepyKaBU y MDKHAPOJHUX 3HOCHHAX TIOB’3y€ThCS TIEPEBAXKHO 13
YMIHHSIM BUIIMX TIOC30BUX OCIO BUPOOIISITH KOMIIPOMICHI pillleHHs 1 OaykaH-
HSIM CITIBIIPAIIOBATH Y BKa3aHil cdepi, HaBiTh 32 yMOB Pi3HOI MapTiiHHOT
HaJexXHOCTi. [HOAI criBmpars y BUPILICHHI 30BHINTHBOIIONITHYHUX THTaHb
€ HE TIPOCTO OAKAHUM SBHIIEM JJISI IEMOKPATUYHHX KpPaTH, 8 i HOPMAaTHBHOIO
BUMOTOI0, 3aKpiruieHoro Ha piBHI Koncruryii. Tak, BinoigHo a0 4. 3 ct. 133
Koncturymii [Tonemi [Tpesunent PecyOniku y cdepi 30BHINTHBOT TONITHKA
B3aeMmojie 3 ['onoBoro Pajim MiHicTpiB Ta KOMIIETEHTHUM MiHICTPOM.

Cepes1 YMHHHKIB, IO CIIPABJISIOTH IEBHUH BILTHB Ha BUPOOJICHHS 1 IIPH-
WHSTTS pillieHb y cdepi 30BHIMHBOT TOJTITHKHU, HAcAMIIEpe/l Ha B3aEMOJIII0
[Ipesunenta ta Ypsay B oco0i foro ronosu — [Ipem’ep-minicTpa, MOXKHA
BuiMTH Taki. [lepir 3a Bce OjiHE 13 YMIIBHHUX MICIIb cepell Cy0’ €KTUBHHX
YUHHUKIB [T0CIIAI0TE 0COOUCTI SIKOCTI ABOX HA3BAHUX BUIIUX IIOCAIOBIIIB SIK
MOJIITHKIB, iX aMOII[iHHICTh BITHOCHO MailOyTHBOI MOMITHYHOT Kap’epu'.
BignoBigHUM YMHOM, SIKIIO CBOE ToOJIiTHUHE MaiOyTHe [Ipem’ep BOauae
nepenyciM y MpeTeHIyBaHHI Ha TOCaay IIaBH JCPKaBH, sIK pa3 cdepa 30B-
HIOTHBOT TIOJITUKH CTA€ apPEHOI0 MPOTHCTOSHHS TJaBU YpsAy 13 HiF04UM
[IpesuaentoM. L{e MPOTHCTOSHHS 0COOIMBO 3arOCTPIOETHCS HANEPEAOIH1
4eproBux BUOOPIB IJ1aBH JepkaBH. B cBOIO uepry mpoBeaeHHs BHOOPYOT
KaMITaHii CJIiJl BU3HATH OAHHM i3 YHHHHKIB 00’ €KTHBHOTO XapakTepy, 1110
CHpaBJIsi€c 3HAYHUHN BIUIMB Ha €(EKTHBHICTh (DYHKIIOHYBaHHS 30BHIIIHBO-
MOJITHYHOTO MexaHi3My. JIOCIHUKHU 3 bOTO MPUBOIY HABOISATH MPHUKJIIA]
13 mpaktuky ypsimysanss JK. [llupaka, ko BiH Hanlepe0IH1 YeproBux mpe-
3UJICHTCHKUX BUOOPIB, HAMATalfOYHCh ITiJIBUIIUTH CBiii pEHTHHT, [T0YaB OLIbII
AKTHBHO Ta HE3aJIe)KHO 3/1ICHIOBATH 30BHINTHBOMOMITHYHI Kpoku. Toxi

! Tus.: Jees A. C. Bkas. mpaus. — C. 73.
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noxiOHi aii XK. lllupaka onepskaiu BiANOBIAHY peakuito 3 OOKy AIFOYOTO
[pesunenta ®panuii @. MitTepana, IKUii Haraaas, o y cdepi 30BHIIHBOT
MoMiTUKN «DpaHIlisi TOBOPUTH OTHUM TOIOCOM» ..

Sxio posmisiaaTy chepy 30BHIIIHBOT MOTITHKY 3 OKPEMUMH HAIIPAMKaMHU
JUSUTBHOCTI B Hili, TO, Oe31epevHo, O/JHE 13 MPOBITHUX MICIIb ITOCIAI0Th Ii/Ir0-
TOBKa Ta MiJNMCaHHA MDKHAPOIHUX JOTOBOPIB. SIK 1MOKa3ye KOHCTUTYLIHHA
MPaKTHKA B 3aX1THUX KpaiHaX i3 3MiIIaHOI0 (OPMOFO TIPABIiHHS, TO TIEPEBAXK-
Ha OUTBIIICTh MDXKHAPOIHUX YTOJ YKJIQAAETHCS YPSIIOM Ta MiAMOPSIIKOBAHUM
oMy LIeHTpaJIbHUM OpraHOM BUKOHABYO{ Baau. Lle 1oB’s13yeThCs HacamIiepes
13 TUM, 110 YPSZOBI OPraH! MArOTh OUTBINY CIICIiaTi3aliio Ta Ha lJIeH! OLTBII
npodeciiiHO Opi€eHTOBAaHUM NIEPCOHAIOM, HAWOLITBIIAM 3a KUTBKICTIO, Y cepi
30BHIIIHBOT ITOJIITHKY MOPIBHSHO 13 armaparoM IJ1aBu JiepkaBu. Lle 30Bcim He
O3HaYae, 110 TOMOMIKHI opranu [Ipe3uaeHTa € MeHII KOMIIETEHTHUMH 13 3a-
3HAYCHHX MUTAHb. VIeThCs PO GBI PO3raiyKeHy Ta YHCENbHINTY MEPEKy
YPSAAOBUX CTPYKTYP, K1 OMIKYFOTHCSI CBOEIO KOHKPETHOIO c(heporo myOIniaHo-
TO KUTTSL. YPSJ HaJIJIGHUH OLIBIINM CIIEKTPOM MOKIIMBOCTEH MOPIBHSIHO 13
anaparoM IIpe3uzenTa, nepemycim yepes iCHyIOUy Mepexy CIeLiaTi30BaHIX
yCcTaHOB — MiHicTepcTB. Taka CUTYyaIlis € IIIKOM JIOTTYHOIO 3 OISy Ha TIPH-
3HAYEHHs IVIaBU JIepyKaBy B 30BHILIHBOIIONITHYHOMY MEXaHi3Mi.

Ha croropnimHiil geHb I1aBa JAep:KaByU CTABUTH CBIN MIIIHC JTUIIIE ITi]
HaANOIIbII BaXXIMBUMH JIOTOBOPAMH 3araJIbHOMOITHYHOTO XapakTepy, [0
MAarOTh CTpaTETriyHe 3HAYCHHS JUIS TTOJaJIbII0T po30yIOBH JIepKaBH. Sk mpu-
KJaJ MokHa HaBecTH miamucanus 21 mmas 2006 p. [pesunerrom dpanmii
K. Hlupakom Ta cnankoBuM npuHuoM CayniBcbkoi Apasii /loroBopy mpo
BiliCBKOBE CHIBPOOITHUITBO. B CBOIO uepry, nmepeciimgyrodn OiTbIl KOHKPETHI
111, TII0 MaKOTh TAKTUYHE 3HAYCHHS, HA IMX )K€ MIeperoBopax MiHicTpu 000-
ponu 000X KpaiH mianucany TexHiunuii 1oaaTok 10 JloroBopy mpo BiicbkoBe
CMiBPOOITHHIITBO Ta BICHKOBY MIITPUMKY, YKIaaeHuil y 1982 p. Sk nosimgom-
JISTIOTH 1H(OpMAITiiiHI areHTCTBa, I1i JOKYMEHTH CTaHyTh OCHOBOIO ISl YKJIa-
JIEHHS [TaKEeTy JIOTOBOPIB PO BilichkoBi octaBku B CayaiBCchKy ApaBito?.

Ha nunimHEboMy etani HalOUTbIIe ipoOIieM 3 uTaHb B3aemonii [1pesn-
JIeHTa Ta Ypsiay B cdepi 30BHINIHLOI MOMITHKA BUHUKAE 3 IPUBOY HE YKIIa-
JICHHSI MIP)KHAPOJHUX JOTOBOPIB, a 3MIHCHEHHS 30BHIITHBOIIOTITUIHUX aKITiH.
Hacamrmiepes #iiethest po M>KHAPO/IHI TEPETOBOPH, 3asIBH HA 30BHINTHLOIIONI-
THYHI TeMH. JJOCUTB 3rajjaTi, CKIIBKHM Pi3KUX KPUTHYHUX 3asiB YCEPEIHHI
Kpainu OyIo 3podieHo micis nepioro odimiiHoro Bizuty [Ipem’epa B. Sny-
koBW4Ya j0 mrad-kBaptupu HATO.

! TuB.: KOHCTUTYLIMOHHO-TIPABOBO# MeXaHU3M BHelHei monutuku. — C. 155.
2 ®pannus u CaynoBckast ApaBHsi TOANMCAIIHN J[Ba JOKYMEHTa O BOGHHOM COTpPY/I-
uHuuectse: http://www. vpk. by/news/7143/
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HaBiTh oBepxoBHil aHANI3 MPOOIEMATHKH PETYIIOBAHHS MEXaHI3My
30BHILIHBOMOIITHYHOT iSUTBHOCTI 103BOJISIE 3pOOUTH BUCHOBOK IIPO T€, L0
repeBakHa OLIBIIICTh MPo0JieM B KpaiHax 3axiJIHOT IEMOKpaTii MOXKe BUPi-
IITYBAaTHCS ¥ BUPINIYETHCS HA OCHOBI MOJIITHYHUAX HOPM Ta Tpaauiii. Jloknaa-
HE 3aKpiIUICHHS NPAaBOBUX HOPM, SIKi O BpermaMeHTOBYBaJIM MPOLEAYPH BH-
pOONEeHHS 1 NPUUHATTS pilieHb y cdepi 30BHIMIHBOT MOJTITHKH, TPAKTUYHO
HE Ma€ MICIsl B KOHCTUTYIIHHOMY 3aKOoHO/AaBCTBI kpaiH €C. OnHak y Hammx
YMOBaX, SIKI XapaKTePU3yIOThCs BIICYTHICTIO YITKOI MOJIITUYHOI CTPYKTYpH-
3aLii CycCIUIBCTBA, YIPABIIHHAM CUTYaTUBHUMMU IHTE€PECAMU IIPU yXBaJICHHI
BaKJIMBHX PIIIEHb i, IO TOJOBHE, BiJCYTHICTIO 3pO3YMLIO] Ta CHCTEMHOI
30BHIIIHBOMONITUYHOI CTpaTerii, BAHUKAE MMOTpeda y 3arodaTKyBaHHI X04a
0 MiHIMaJBHUX HOPMAaTHBHUX rapaHTii Juis 3a0e3nedeHHs (QyHKIIOHYBaHHS
MeXaHi3My 30BHIIITHBONONITHYHOI AiSTIBHOCTI B KOHCTPYKTHBHOMY PYCIIi.

[Ipote aHai3 YMHHOTO 3aKOHOJABCTBA Ta MPOEKTIB HOPMATHBHO-TIPABO-
BUX aKTiB CBIIYUTH MPO BIJICYTHICTh HA CHOTOJHIIIHIN JCHb PO3YMIHHS HE-
00X1THOCTI 3arpOBaKEHHSI OIIOHUX MEXaHI3MIB B3a€MOJIii BUIIIUX BIQTHIX
IHCTUTYIIH Y cdepi 30BHINTHBOI TOMITHKK. CBIYEHHSM IIHOTO € i aHai3
npoekty 3akony «IIpo Kabiner MinicTpiB YkpaiHu», IPUHHATOTO B MIEPIIO-
MY YUTaHHI, B IKOMY IOIIPU HAsBHICTb CIIEL1aJIbHOIO PO3LILY, IPUCBIYEHO-
r0 B3aemozii Ypsiay Ta riiaBu JepKaBH, BIACYTHI TOJIOKEHHS, SIKi Xo4a 0 y
3arayibHii (OpPMi rapaHTyBaJU B3a€MOJIiI0 Ha 30BHIIIHBOMOJITHYHOMY Ha-
TPSIMKY.

B cBorO 4epry nei npaBoBUH «BaKyyM» 3allOBHIOETHCS KOHKPETHUMU
KpokaMu 000X CTOPIH, sIKI HE MOBHICTIO BI/IMOBIIAI0TH MOJIOXKEeHHsIM KoHc-
tutymii. Tak, sk yxe 3ragyBanocs, [Ipe3uaeHt, BUXOASYH 13 CBOTO CTaTycCy
KEpiBHUKA 30BHIIIHBOT MOJITUKH, TPOJIOBKUB TOBHOBAKCHHS MIHICTpa 3a-
KOpIOHHHX ciipaB. [Ipo Te, 1110 1aBa AepkaBu po3niigae ceOe sK BUILY 1H-
CTaHI[IO 3 MUTaHb 30BHINIHLOT MOJITUKHU, CBITYUTE 1 T€, 10 BiH HE TiTHKH
HIOTOJPKY€E IUIaH Jii Ypsiny BiiHOCHO nepeOyBaHHs Horo aenerarii 3a Kopzo-
HOM, a i TOCUTh 4acTo Bu3Hadae Jiii Kabinety MiHICTpIB 110110 MiAMCaHHS
OCTaHHIM MDKHapoaHuX yroj. Tax, BiamoBinHo no n. 8. [linany 3axomis 3
MiATOTOBKY pobouoro Bi3uty B Ykpainy IIpesunenrta Pociiicskoi enepauii
B. Iyrina, 3arBepmkenoro Ykaszom [Ipesumenta Ykpainu Bix 6 rpyaas 2006 p.
Ne 1041/2006, Ypsia 3000B’3y€ThCSI BIKUTH 3aXO0/H HIOA0 MIIMUCAHHS B
xozi Bizuty Yroau mix Kadinerom MinictpiB Yipainu 1 Ypsaom Pociiicbkoi
Oenepaii npo peanmiciro. I 3HOBY )k Taku HOPMATHBHUM HiATPYHTSAM IS
yXBaJIGHHS TaKoro pimeHHs € 1. 3 4. 1 ct. 106 Koncruryuii Ykpainu.

[lizcymoByroYM HaBeJeHE, 3a3HAYMMO, 110 BKpall BayKIIMBUM HA HUHIIL-
HbOMY €Talli JIep>kKaBOTBOPEHHS € 3all04aTKyBaHHs YiTKUX MEXaHI3MiB B3ae-
mogii Ipesunenta ta Ypsny B cepi BUPOOJICHHS 1 TPUIHSATTS 30BHIITHBO-
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MOJITUYHUX PIlIeHb. | mepmM KpOKOM Ha IIbOMY LIISXY € HOPMaTHBHE 3a-
KpirieHHs: HeoOXiTHOCTI B3a€MO/Iii JBOX BIAJHHUX IHCTUTYIIH, SK 1€,
Hanpukiai, 0yno 3podseHo B [Tosbii. [HITMM Ba)KIIMBUM KPOKOM € JIeTali-
3arist Ha piBHI 3akony «[Ipo [Ipe3unenra YkpaiHm» uu B IHIINX CHIEIiaIbHIX
3aKOHAX, SIKi Ma€ MPUIHITH HAWOIMKYMM YaCcOM ITapIIaMEHT, MOJIOKCHHS
1. 3 4. c1. 106 Koncruryii YkpaiHu BiIHOCHO TOTO, IO BKIIQJIAETHCS Y 3MICT
(hopMyITIOBaHHST «KEPIBHUIITBO 30BHINITHBOMOIITHYHOIO MiSTIBHICTIO JIepiKa-
Bu» [Ipesunentom Ykpainu. [lo peun, s npobieMa TakoK MOxe OyTH
po3B’s3ana nuisixoM HaganHs Korcruryniitaum Cyom Ykpainu odimiifHoro
TIIyMadeHHsI BKa3aHOTO MoJjokeHHs OCHOBHOTO 3aKOHY.

€. Onbxo6cvKuil, KaHAUIAT IOPUTTIHAX
HayK, cynas JISHIHCBKOTO paifoHHOTO CyILy
M. XapKoBa,

b. Onavxoecovkuit, npodpecop HIOA
VYkpainu

IIpo6JieMu B3a€EMOBITHOCUH TiJIOK BJIaAH
B Cy4aCHHX yMOBax

CkJranocs Tak, 1110 3 MOMEHTY 3aCHYBaHHS B HE3aJIeKHII YkpaiHi iHCTH-
TYTy TIPE3UIEHTA 1 JI0 HOTO Yacy 3 MOPSAAKY JASHHOTO HE 3HIMAETHCS TUTaH-
HS B3a€MOBIJHOCHH MDX IapiaMeHToM 1 [Ipe3uieHToMm, pu ToMy, 110 B
Koncturynii Yipainu 3adikcoBaHi 1 po3MeKOBaHI KOMIIETEHIIIS 1 TOBHOBA-
JKCHHS [IUX THCTHUTYIIH. AJe paKTHKa CBIAYNTH PO 00’ €KTHBHY HEOOXi-
HICTh MPUUHATTS OKPEMHUX KOHCTHUTYIIHUX 3aKOHIB ITPO MPABOBH CTATyC
napJIaMeHTy, ypaay 1 npe3usienTa, ae 6 MakcCuMallbHO IOBHO OyIo 6 Bumuca-
HO BCE€, 11I0 CTOCY€TbCS ITOJAJIbIIOr0 3MIITHEHHS HOPO3YMIHHS 1 HOMIMIIEHHS
B3a€MOBIZTHOCHH MK HUMU. B cydacHHX yMOBax MUTaHH: B3a€MOBITHOCHH
Bepxosnoi Pagu Yipainu i KaGinery MinHicTpiB YkpaiHu 3ajIHIIacThes ak-
TyaJbHUM, YaCOM BOHO Ha0yBa€ IMEBHOI TOCTPOTH.

Po30ynoBa He3anexxHo1, IEeMOKpAaTUYHOI, PAaBOBOT YKPaiHCHKOI Aepka-
BU noTpedye pedopMyBaHHs BCHOTO JIEPKABHOTO MEXaHI3MY 3 METOFO ITiJIBH-
eHHS €()EKTUBHOCTI HOTO (DYHKITIOHYBaHHS 1 TPUBECHHS Y BIAMOBIHICTh
JI0 BUMOT ChOTOJICHHS, [0 Mepeadadae HeoOX1THICTh SIK CTPYKTYpPHHX Tiepe-
TBOPEHb, TAK 1 HOBUX MIAXO/IB 10 PO3MEKYBaHHS i HOPMaTUBHOTO 0OpM-
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JIeHHsI KOMIIETEeHIIT MK yciMa OpraHaMH JIep:KaBHOI By Ta OpraHaMH
MICIIEBOTO CAaMOBPSITyBaHHSL.

Konctutymis Ykpainu 3akpinuia 3arajibHi 3acaqu opraizaumii Ta QyHK-
[IOHYBaHHSA Jep>KaBHOTO arapary, aje € HU3Ka IMUTaHb 1010 PO3MOALILY
KOMIIETEHIIIi MX Pi3HUMH TUIKaMU 1 pIBHSAMH JIepKaBHOI BJIaJ I Ta HaJaro-
JDKEHHS KOHCTPYKTHBHOI B3aeMOii Mi>k HUMH. [TOBHICTIO MO>KHA [IOTOJJUTH-
cs1 3 gymkoto C. CepbOriHoi, IPO Te 110 OJHIEI0 3 HAMOIIBIIT aKTyaIbHUX 1
rOCTpHUX MPoOJIEM Cy4acHOT HayKU KOHCTUTYLIIHHOIO IIpaBa YKpaiHu 3a JaHUX
YMOB CTae MpodiiemMa TEOpPEeTHIHOT0 00TpyHTYBaHHs Mictis 1 poni [Tpesunen-
Ta YKpaiHH K IIaBH JICp)KaBU B 3aralibHIl CHCTEMI OpTraHiB BIIA/INA, MAKCH-
MaJIbHO YiTKOTO BU3HAYEHHS HOTO KOMIIETCHIIIT' .

B penakiiii OcuoBHoro 3akony Ykpainu 1996 p. Oyi10 3aKiiaiecHO HOPMH,
npucBsiveHi crarycy Ilpesnaenra YkpaiHu, 10 4aCTKOBO MajlH 3arajbHUN
XapakTep 1 3aumanacs MUPoKa MOKIUBICTD JUTA TIIyMAYeHH:, SIKE 3arpOoxKy-
BaJIO (DAKTUYHUM BUXOJIOM TJIABH JICPIKABHU 32 MEXKI BU3HAYEHOI KOMITETEHIII1.
BuHunkana HeoOXiIHICTh 4iTKOTO BH3HAYEHHS OpraHizailii Ta ()yHKIIOHYyBaH-
Hsl IHCTUTYTY TJIaBH JIEP’KaBH, HOTO KOMIIETEHIIii, HOr0o BILUIMBY Ha Pi3Hi
cepH CyCHUTLHOTO JKUTTS, 3aJI€XKHO BiJ HOro B3a€MOBIIHOCHH 3 IapiaMeH-
TOM, YPSAIIOM, MOJITHYHUMHU MapTisIMH, CYJOBOIO CHCTEMOIO, MOXKIMBOCTI
peadizaiiii BumMor OCHOBHOTO 3aKOHY JICPYKABH B YMOBAaX BTUICHHS B XKUTTS
MPUHIIHAITY TIOITY BIIAJIH.

[IpoGnemam crarycy Ilpe3uaeHTa NpuaIeHO JOCUTH 0araro yBarw.
Cepen BUCHUX, SKi JOCTIKYBAIH IFO TPOOJIEMATHKY, MOKHA BIJIMITHTH
Takux, Ak O. 3akycuino, B. Mensauuenko, A. Kynpsisuenko, JI. Kpusenko,
O. l'opoxenpkuii, H. [Tnaxoraiok, C. Cepyorina, 10. Toguka, B. SIBopchkwuid.
Pa3om 3 TUM y cy4acHMX yMOBaxX HayKOBHId IHTEpEC O LUX MPOoOIeM 3pOCTaE.
HeoOxignicTh qociipkeHHs npodieMu nmpaBoBoro crarycy [lpesunenta i
HOro B3a€MOBIIHOCHH 3 MaplaMEHTOM Ta ypsAJOM 3HAYHOIO MipOIO Mosic-
HIOETHCSI TX TICHUM 3B’si3koM. KpiM 11b0T0, B yKpaiHCHKOMY TTOJIITUKYMi BH-
HUKJIO MOJISIPHE CTABJICHHS 10 IHCTUTYTY IVIaBU AEPKaBH.

HuHi BaXXITMBUM NMUTAHHSIM CTa€ K €(PEeKTHUBHICTh (DYHKIIIOHYBaHHS
JepyKaBHOI BIIA/IH, TaK i MeXaHi3M, (opMu Takoro GyHKIioHyBaHHS. [lomink-
HO TIpOAHAi3yBaTH CIIiBBIAHOMIEHHS Ta (JopMHu B3aeMOJIii HAHBaKITHBIITHX
Jiep)KaBHUX opraHiB Ykpainun — BepxoBHoi Pagu ta [pesnnenTa.

AHaIT3y041 KOHCTUTYIIHI HOPMHU, MOKHA BU3HAYHUTH JICKUIbKA Pi3HO-
MaHITHUX (HOpM CIiBIpalli HUX OpraHiB. besnepedno, BaxkIMBO0 (HOPMOIO
cHiBIpai ¢ po3rsaaru 000B’s130k [IpesuaenTa 3BepTarucs 3 MoCIaHHIM
1o BepxoBHoi Pagu nipo 30BHIlIHE Ta BHYTpILIHE cTaHOBHUILE YKpainu. Li

! ITus.: Cepvocina C. I'. TeopeTHYHO-TTPABOBI Ta OpraHi3alliiiHi 3acaan GyHKIio-
HYBaHHA IHCTUTYTY Npe3UACHTCTBA B YKpaini. — X., 2001.
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MoCTaHHs 3TigHO 3 KOHCTUTYII€I0 MOXKYTh OyTH SK YePrOBUMH, TaK i 1mo3a-
YeproBUMH. B HUX HIeThCs PO CHUTYALio, IO CKIIANOCS B KpaiHi B OIITHY-
Hil, EKOHOMIYHIH, KYJIBTYypHIiH, COlliaibHIN Ta 1HIIUX cepax. Ha 1iit ocHoBI
[Ipe3uaeHT NponoHy€e MOXKIIMBI BapiaHTH BUXO/Y 13 CTAHOBHINIA, 110 CKIIAJIO-
cs1. [lozaueprosi nocnanus 10 BepxoBHoi Pagu nporosonryrotbes y BUNaaKax
eKCTPAOpAMHAPHUX CUTYALIl 3arajibHOEPKABHOTO XapaKTepy 1 nepeciigy-
I0Th METY 3aKJIMKaTH MapJIaMEHT 10 Pe3yJIbTaTUBHOI CIIBIIpaLl AJIs IO10IaH-
HSl €KCTPEMAITbHUX SIBHUIIL.

ToBopstum mipo B3aemoBigHOocHHN [Ipe3nnenta i Bepxosnoi Pamau, cimin
3BEpPHYTH yBary Ha HU3Ky IOBHOBaXKeHb [Ipe3uieHTa, siKi MatoTh Peati3oBy-
BATHUCS Pa3oM 3 NOBHOBaXXKEHHSAMH BepxoBHoi Panu. Wnerses po pi3HO-
MaHITHI pU3HAYEHHS 1oca1oBux 0ci0. CrijbHi moBHOBaXxeHHs [Ipe3unenra
Ta BepxoBHoi Pajy nipyu mpu3HaYeHH] Ha BUILI IEpXKaBHI TIOCAAX B OpraHax
BHKOHABYOT BJIaJIM BUMArarOTh BiJ HUX BUCOKOI B3a€MHOT JIOBIpH, 301 B
JIepXKaBHUX THTEpecax.

[Ipe3upeHTchKe MpaBo 3aKOHOIABYOT 1HILIATHBY TaKOX CIiJ PO3IIAIaTH
SIK BaXJIMBY (opmy B3aemorii [Ipesunenra i Bepxosroi Pamgu. 3rigHo 3 Konc-
TutyLieo Ykpainu BepxosHa Pajia moBrHHA 103a4€proBo po3NIsAiaTH 3aKOHO-
MpoeKTH, Bu3HaueHi [Ipe3unenTom sik HeBinkamHi. PazoM 3 TuM Tpeba Matn
Ha yBa3i, 1m0 [Ipe3uaeHT Moxe OE3KOHTPOJIBHO, Ha CBil PO3CY/] KOPUCTYBATH-
CsI IIMM [TPaBOM, HaBITb 3JIOBXKUBATH HUM. Taka CUTyallisl He CIipusiia B3aEMO-
TOPO3YMIHHIO 1 e(DeKTHUBHIH cITiBIpari Mk napiaamenToM i [Ipesunentom.

He3sBaxkaroun Ha TOCUTH MIUPOKHIA OOCST TTOBHOBaXKCHB [ Ipe3umenTa, st
3abe3neucHHs e()eKTUBHOT B3aeMoii Mixk HUM 1 BepxoBHoto Paoro noriib-
HO TIPOIOBXKYBATH MOIIYK HOBHX (POpM CIIBpOOITHUIITBA MK IIIMHU OpraHa-
MU JiepkaBHOT Biau. JisuTbHICTh MOCTIHHOTO TpesicTaBHuKa [Ipe3unenTa y
Bepxosniii Paji Tex mMae 3a MeTy MOJIMIIIEHHS! B3a€EMOBITHOCHH M)XK HUMHU.

3TiIHO 3 YUHHUMH HOPMATHUBHUMHM aKTaMH MOCTIHHUHI IpeacTaBHUK
[pe3unenra y BepxoHniii Pajni € mocagoBoo 0co000, yITOBHOBAXKEHOIO
[Ipe3unenTtom 3abe3neuyBaru B3aeMozito Mix IIpesugentom ta BepxoBHoro
Panoro.

ITocnioBHE BTUIEHHS B XKUTTS, IOJIITUYHY [IPAKTUKY LIUX KOHCTUTYLIH-
HUX MPUHIMITB 3aJI€KUTh BiJl ONTUMAJILHOTO CITIBBIAHOIICHHS peabHUX
MMOBHOBA)XEHb YCIX TUIOK BJIJU, HACAMIIEPE 3aKOHOAABYOI 1 BAKOHABYOI.
3po3yMisio, 110 MOCHIICHHS TOBHOBA)KEHb BUKOHABYOI BJIa/IM 32 PaXyHOK
00MEeKeHHS TTOBHOBA)KEHb 3aKOHOAABYO1 BJIaIM BEe A0 aBTOPUTAPHOTO pe-
KHUMY, a 00MexeHHs a00 1M030aBIeHHs peabHOI CAMOCTIIHOCTI MapiaMeHTy,
MIEPEeTBOPEHHs HOT0 Ha OpraH, MiAKOHTPOJILHII BUKOHABYMM OpraHaM Jaep-
*KaBH, 000B’SI3KOBO MPHBEJE 10 ToTamitapusMy. Jluiie 3a yMOB AeMOKparii
3a0e3reuyeThesi pO3yMHUE OanaHe IUX T1I0K BIaJIH.
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BigHocHHM MiXX BUKOHABYOIO BJIAJ00 1 MAPIaMEHTOM BH3HAYAOTHCS
(hopmMoro JepikaBHOTO MpaBiiHHA. YKpaiHa Oyiia 10 OCTaHHBOTO Yacy Mpe3u-
JICHTCHKO-TIAPJIAMEHTCHKOIO PeCITyOIliKot0, 3apa3 BHACIIIOK BHECEHHS 3MiH
1o Konerutynii ctana napJaMeHTChKO-IIPE3UIEHTChKO0. SIKIo paHimie
IpUIlycKajacs MOXJINBICTb BTpydaHHs [Ipe3uaenTa y B3a€MOBIZHOCHHI
[apJIaMeHTy 1 BUKOHaB4O1 Bi1aay, IIpe3uienT npy oMy BilirpaBaB J10CUTh
3HaYHYy POJib, X04 1 He OyB INIaBOIO BUKOHABYOI By, OyB INIaBOIO IepKaBU
1 BUCTYyMaB BiJ iMeHi nepkasu (cT. 102 Koncrurymii), 3apas curyaiis cyTTe-
BO 3MiHMIacs. [IpoBeeHO nepepo3no/Iil MOBHOBaXEHb, CYTTEBO PO3IIHPH-
JIMCsl TIOBHOBAKCHHS BiJ] TPE3UICHTA 10 MAPIIaMEHTY Ta YPSILY, OCOOIHBO iX
KepiBHUIITBA.

BaxiuBuM € Te, 1110 HEeJIOCTATHIN MapJIaMeHTChKUH BIUIMB HA JASUTbHICTh
BHUKOHABYO1 BIIaJIU MPOBOKYE OCTAHHIO 3aCTOCOBYBATH HEJEMOKPATUYHI Me-
TO/IW YIPABIIHHS CYCIIBCTBOM, CIPHUSIE 3pOCTAHHIO KOPYIILII Ta «TiIHBOBOI»
EKOHOMIKH, TOPOKYE iHII (hOPMHU 3JI0BKUBAHb y CYCHUILCTBI. CyCHUILCTBY
3aBKau OyB MOTPIOCH Ji€3aTHU, HALIIJICHUI Ha CHIBPOOITHHUIITBO 3 BUKO-
HaBYOIO BJIAJIOI0 NapiIaMeHT. be3 11boro BiIHOBIEHHS PIBHOBAru y BiTHOCH-
Hax MDK TpbOMa T'iJIKaMH BJIaJId HEMOXKIIUBE. [ anbMytoTh poO0Ty mapiaaMeH-
Ty HEJOCKOHAJICTh BUOOPUYOI0o NpOLECy Ta HEJOCTATHs 3aKoHoaBua 0asa,
IO peryintoe Horo AisutbHICTh. CydacHi BHOOpPYI TEXHOJIOTI HE JA0Th BU-
OOPISIM MOKIIMBOCTI 00’ €KTHBHO p0O3i0paTcs 3 MOPANTEHUMH Ta JITOBHMH
SIKOCTSIMHU TPETCHJICHTIB. YHACIIIOK [[LOTO JI0 YHCJIa HAPOJHUX JIEITyTaTiB
VYkpainu HepiAKO MOTPAIUISIFOTh MOTMYJIICTH a00 0co0u, iIHTepecH Ta amOiIrii
SAKHX JOCUTh Ba)KKO ITOB’s3aTH 3 iHTepecaMu BUOOpLiB. IcHyroua BuOOpua
MPaKTHKa He CHpHUs€ CTaOUIBHOCTI POOOTH MapiIaMeHTy, 0 TaKOX IOsC-
HIOETBCSI PI3KOIO 3MIHOIO KiJTbKICHOTO ¥ SIKICHOTO CKJIaJy JeNyTaTChKOIro
KOPIYCy B pe3yJibTari nepeBuOopiB. Uepes Taky «poTalliro» 10 NapiaMeHTy
KpaiHU MPUXOJUTh «KOHCTUTYIIIHHA OUTBIIICTHY, KOAMIIs, SKa HE JIOCUTh
00i3HaHa 3 MapIaMEeHTCHKOO JTISUTBHICTIO Ta HEJJOCTaTHHO J0 HEl MiAr0TOB-
JieHa. AKTHBICT — YJICH NapTii 4M oJlirapx, 1o 3po0uB CYyTTEBUI BHECOK 10
Kacu ofHi€l 3 mapTiii 1 3a 1e ojepKaB MPOXiAHE Miclle B MApTIHHOMY CIIHC-
Ky, — IIIe 30BCIM HE TapaHTy€ TOTO, IO 115 JTFOJWHA BIIMOBITAILHO CTABUTH-
METBCS JI0 CBOiX 00OB’SI3KIB SIK 3aKOHOTBOPIIA. Bij 1bOT0 3a1€KUTh ehek-
TUBHICTb JIISJIBHOCTI TTAPJIAMEHTY.

st HOBOOOpaHOTO TMapiiaMeHTaps mepioll HabyTTS HEOOXITHUX TPO-
(beciiiHUX HAaBMUYOK TPHUBAE MiHIMYM piK. HenpumycTumo, Ko HayKoBe 3a-
Oe3reueHHs 3aKOHOAABYOrO Mpolecy (pakTU4HO irHopyeThes. EdekTuBHicTh
JUSUTEHOCTI TIAPJIAMEHTY 3aJIeXKHUTh HacaMIepe/T Bifl IKOCTI YXBaJICHUX 3aKOHIB
Ta 3a0e3MeueHHs KOHTPOIIIO 3a IX BUKOHAHHAM. IS AiIIbHOCTI apiaMeHTy
XapaxkTepHa 0€3CUCTEMHICTD MiJITOTOBKY 1 O3NSy 3aKOHOIPOEKTIB. 3Ha4YHA

88




KUTBKICTh HAPOAHUX JICMYTATiB HE TOCUTh YITKO YCBIIOMIIIOE CBOE MicIIe i
PoJIb Y 3aKOHOIABUOMY npoueci. HapoaHi genyTaTu sK CKiajoBa 4YacTHHA
napjJaMeHTy MaloTh CIPSIMOBYBATH CBOT 3yCHJIJISL HA BUPILICHHS CIIPHUX
MUTaHb UISIXOM He KOH(QPOHTAIli, a 3HAXO/PKEHHSI KOMIIPOMICY 31 CBOIMHU
OIOHEHTaMH.

HaponHi geryraru MaroTh paBo 3akoHoaByoi iHiniatueu (ct. 93 Kon-
cTuTylii). BpaxoByrouu, 1o nepeBaxxHiil OIBIIOCTI HAPOJHUX JICTTYTATIB
Opakye JI0CBiy oprasizaiii 3aKOHOTBOPYOT AisUTBHOCTI, MiJrOTOBJIEH] 32 X
IHII[IaTUBOIO TOKYMEHTH YacCTO MAIOTh «CUPUI XapaKkTep, HE BIAMOBIIAIOTh
BuUMoram vacy. Hepinko BiOyBa€eThcs clire IyOIroBaHHS IHO3EMHOTO JOCBI-
1y, IKAH He 3aBK/IM BIAMOBIA€ W Y3rODKY€EThCS 3 IPUHIMIIAMH Ta YMOBAMH
JKUTTS Y HaIIi aeprxkasi. Po3miis Ta 0OroBOpeHHS HeSIKICHO ITiITOTOBJICHUX
3aKOHOIPOEKTIB BEAYTh A0 CYTTEBOTO IIEPEBAaHTAKEHHS POOOTH MapIaMeHTYy.
AHari3 cBiIUUTh, IO PE3yIbTaTHBHICTH TaKol pOOOTH — Ha HU3BKOMY PiBHi.
KinbkicTh He 3aBKAM «JIPYKUTHY 3 SKICTIO.

3apa3 MO)kKHA TOBOPUTH IPO Te, L0 BIAOCKOHAJIEHHS HOPMAaTHBHOIO 3a-
0e3mnedYeHHs AisTbHOCTI TApIaMEHTy — OJiHa 3 HeOOXITHMX YMOB 3/[iiCHEeH-
Hsl IepKaBHO-TIpaBoBoi pedopmu B Yipaini. Mu nigrpumyemo 1. [llapkosy,
sIKa BBaKae, 110 BiJl BPETy/IIOBaHHs IIPaBOBOTO CTaTyCy IapJlaMEHTY sIK €/1d-
HOT'0 OpraHy 3aKOHOZABUOi BJIaJu B YKpaiHi BEJIUKOIO MIPOIO 3aJIEKUTh YCIIiX
BCBOI'O Tpolecy pe)opMyBaHHs, TOMY OCOOJIMBOI yBaru BUMararoTh 1pooe-
MU JIOCSITHEHHSI HEOOX1HOT IOCKOHAIOCTI KOHCTUTYIIHHUX HOPM, 1110 Pe-
TYIIIOIOTH AisUTbHICTh BepxoBHOT Pajiu 1 MatoTh OyTH JOCTATHIMHU JJIsl peati-
3anii HopM OCHOBHOTO 3aKOHY LIISIXOM 3J1HCHEHHS 3aKOHOABYO01, KOHTPOIIb-
HOI Ta ycTaHOBYOI PyHKIIiH mapiamMenTy'. 3 cBOro 60Ky 101a€MO HEOOXiTHICTh
MPUCKOPECHHS MPUNHHATTS OKPEMHUX KOHCTHTYLIHHUX 3aKOHIB MIPO CTATyC
[pesunenTa i Ypsaay. Mu 3Haemo, 110 3apa3 B PO3BUTOK TaK 3BAHOI MOMITHY-
HOI pedopMHU BeIeThCsl aKTUBHA POOOTa caMe 3 MiATOTOBKH MepetiueHux
3aKOHOIPOEKTIB. JJOCUTh akTyaJlbHUM € NMUTAHH:, IKUM YMHOM Mae OyTu
OpraHi30BaHO KOMILJIEKC CTPUMYBaHb 1 IPOTHUBATL, 3 TUM a0K CTAaTH CUCTEMOIO,
3aTHOIO YITKO PO3MEKOBYBATH KOMIIETEHIIII0 KOXKHOT 3 TJIOK BIaay Ta HE
JOMYCTUTH PO3IOPOIIEHHS MyOaiYHOI BllaJjy MiX PI3HUMU CyO’€KTaMu 1
30eperTy MPUHIIMIT €THOCTI, COOOPHOCTI, KOHCOMIIAIIT CYCIIbCTRA 1 JepiKa-
BU. BirajiHi MOBHOBaXXEHHS MAlOTh KOHCONIIYBATH 1 CIIPSIMOBYBAaTH Ha
PO3B’sI3aHHS 3arajJbHUX MPOOJIeM, BUKOHAHHS ITPOTPaM Ta IUIAHIB PO3BUTKY
JIep>KaBH 1 CycniibCTBa. MaroTh OyTH TapaHTii 30cepeKeHHs BCi€T 3aKOHO-
JIaBYO1 BIIAJIU B PyKax IPEJCTaBHUIIBKOTO OPTraHy.

! Tus.: lapkoea I. M. Y0CKOHAJICHHSI HOPMATHBHOTO 3a0€3MEYCHHS TisIIbHOCTI
napaaMeHTy — OfiHa 3 HEOOXIIHMX yMOB 3/1ifiCHEHHS Aep)KaBHO-TIPaBOBOI pehopMu B
Vkpaiui / [Tapnamentapusm B Yipaini: Teopis i npakruka. — K., 2001. — C. 360.
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HapozHi renyTary, BAKOHYFOYH BKa31BKH JIiEpiB CBOIX MapTiid, MOXKYTbh
JiSITH 30BCIM HEJIOT1YHO, HABITh HEKOHCTUTYLIHHO. [IpuKiiagoM mboro Moxe
OyTH cUTyallisl 3 yXBaJICHHSIM, a 3r0JIOM CKacyBaHHSIM MOPATOPIiIO Ha TIi/IBH-
IICHHS 1iH HAa KOMYHaJIbHI MOCIyTH JUlsl HaceneHHs. [loTpibeH neBHUit vac
JUIS TIOBEPHEHHS 10 BUPILIEHHS MIPOoOiIeM 1 MUTaHb, U0 CTAJM Ha TOPAIKY
JEHHOMY.

YV npaBoBiii iepkaBi Ma€ 9iTKO QYHKITIOHYBATH TTOILT AEP>KaBHOI BIIAIH,
10 BHKJIFOYAE€ MOXKITUBICTh y3yprallii BIaJHUX MOBHOBAXKEHb OY/b-SIKUM
JICpI)KaBHUM OpPTraHoM a0o 1MocajoBO0 0c00010. TakiM YHHOM KOXKHA OKpeMa
TJIKa BJIaJIM OJEPIKY€E MOXKIIUBICT CAMOCTIHHO JIISITH B MEXaX BIACHOT KOM-
METEHIIIT 11T CBOIO BIIMOBIAAIBHICTh. Pa3oM 3 TMM MiK OpraHamMH 3aKOHO-
JIaBuOi, BUKOHABYOI Ta CY/J0BOI BIIAJHM Ma€ CIPAlbOBYBATH 3aKPIIUICHUH Yy
KOHCTHUTYI[IITHOMY 3aKOHOJIABCTBI MEXaHi3M B3a€MHUX CTPHUMYBAaHb 1 IIPOTH-
Bar. 3HAYCHHS IbOTO MOJIOKEHHS HE CIIiJl HeOOiHIOBATH .

He moxxna He norogutucs 3 B. Tariem, sikuii BBaxkae, 1110 HUHI TOTpeOy-
IOTh HAyKOBOTO OIPALIOBAHHS OCHOBHI MOJIOKEHHS KJIACUYHOT KOHLIEIi]
MOALTY BJIAJU 3 ypaxyBaHHAM Cy4aCHHMX HOJIITUKO-TIPABOBUX pealtiil Ykpaiuu
Ta JIOCBIJly aJanTallii Tak 3BaHOi «M KO MOJIeJi» CITiBBIAHOIICHHS T1JI0K
BJaM B Oararbox KpaiHax €Bponu. Ha 3akoHozaBUYOMY piBHI Cinij O11bIT
TOYHO BHM3HAuaTu Ipasa i 000B’A3KM OCHOBHUX Cy0’€KTIB MOJIITUYHOI cUC-
TeMH. [CTOTHOTO BIOCKOHAJICHHS MOTPeOy€e MPaBOBUI CTATyC MOJIITHYHUX
mapTii, 0e3 4oro HaJaHHS IM 3HAUHHUX BaXKENIB BILTHBY Y BUOOPYOMY TpoIieci
MOJKE€ MPU3BECTH JI0 HEraTUBHUX HACIIJKIB JUIsl IEPYKABHU 1 CYCHIIbCTBA.
Oco0nuBoro 3HaueHHs HaOyBarOTh €(PEKTHBHE i JOCTYITHE CYIOYUHCTBO,
CTaTycC CyIOBOI BJIaJIU K OCTaTOYHOI MPAaBOBOT 1HCTAHIIi1, 10 BUKOHYE (PyH-
KL apOiTpa Mk 0c000I0 Ta JIep’KaBOIO 3 MUTAaHb NpaBa, 3AIHCHEHHS Ta
3aXMCTy IpaB 1 cBOOO NOAUHM 1 rpoMaasHuHa. OcoOnuBy yBary Tpeda
NPUAUTITH MOJAJIBIIOMY PO3POOICHHIO KOHLENI BEpXOBEHCTBA paBa.

Mu niaTpuMy€eEMO peKOMEHAIliT BCeyKpaTHChKOi HAyKOBO-TTPAKTHYHOT
koH(pepenii «TeopeTnyHi Ta npakTHyHi npodiemu peanizamii Koncturymii
Ykpaiuny: «PeanbHe )KUTTS TOCTpo NOTpedye MONITHYHUX IHHOBALIIH, 1eMOK-
paru3arii MoiTHYHOT CHCTEMH 3arajioM, TapMOHi3allii B3aeMOIii TLITOK BIIa v,
3MIITHEHHS PEATbHOTO HAPOIOBIAIIS, €EKTHBHOI OaraTtonapTiiHOT CHCTEMH,
SIKICHOTO MPOPUBY YKpaiHH Ha MKHApOHIN apeni. OiHa 3 TUIOLIHH, Y SIKii
Je)KaTh HaHOLTBIT HA3pPLIl Ta OYEBHUIHI TOTPEOU B IIMX 3MiHAX, — CTOCYHKH
MK TUIKaMU Jep>KaBHOT BIaJIH, CTYIIHb Y3TODKEHOCTI Ta CKOOPIMHOBAHOC-

! Tus.: Tayiu B. A. TlpoGuemu po30ya0BH AEMOKPATHYHOI, TPABOBOT JICP:KaBU B
Vkpaini Ta 3aBaanus ropuaudHoi Hayku // IIpoOiemu npaBoBoro 3a0e3MeueHHs eKOHO-
MIYHOI Ta comiaJIbHOI IMOMITHKY B YKpaiHi: Marepiaan HayKOBO-TIPaKTHIHOI KOH(EepeH-
uii. — X., 2005.
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Ti IXHIX 3yCHWJIb, BIAMOBIJAIILHOCTI 32 TOJITHYHI 1 COIIAIbHO — €KOHOMIYHI
HACIIJKK pimreHs i aii. Ciij Bu3HaTH — BHeceH1 8 rpyanst 2005 poky 3MiHK
10 Kouncruryiiii Ykpainu janeki Biji J0CKOHAIOCTI.

CiiJi yIOCKOHAIUTHU CHCTEMY IeP’KaBHOTO YIIPABITiHHS B IIUTAHHSX 1ICH-
Tpami3aii Ta JeleHTpai3anii Biaiu, 30a1aHCOBAHOCTI 3arajbHOICPIKABHUX
IHTEpEeCiB 3 IHTEpecaMH PErioHIB Ta TEPUTOPIATBHUX IPOMAJT; CYTTEBO ITi/IBU-
[IMTH KOHCTHTYIIHHO-ITPABOBHIA CTATyC OPTraHiB MiCIIEBOIO CaMOBPSITyBaH-
HS SIK B&KJIMBOTO €JIEMEHTa HAPOMOBIAIS, IPUBECTH 3aKOHOAABCTBO MPO
MiCIIeBe CaMOBPSIyBaHHsI 10 €BPONCHCHKHUX CTaHIAPTiB, 30KpeMa 10 €Bpo-
neiicbKol XapTii MICIIEBOTO CaMOBPSITyBaHH:I; 3a0€3MIEUNTH PO3MEKYBaHHS
KOMITETEHIIIT MICIIEBHX JepKaBHHUX aJMIHICTpAIlii 1 OpraHiB MiCIIEBOTO ca-
MOBPSITyBaHHS, IPU [IbOMY 32 MEPIIMMH 3aKPIUTH TiIBKH KOHTPOJIBHO-HA-
DJISI0B1 (PYHKIIIT, @ HE YIIPABIIHCHKI, SIK 1€ MA€ MICIIE 3apa3.

3. I'naoyn, nounent YOpunuanoro iHCTH-
TyTy TepHOMIIBCHKOTO AEPKABHOTO €KO-
HOMIYHOTO YHIBEPCUTETY

CucremMa npaBoBHX HOPM MPO OXOPOHY 3/10POB’sI
i mpoOsiemu iX cucremMaru3anii

[Ipobnema 310pOB’s JIIONUHU B Cy4acCHOMY CBITi HaOyBae jenaii OiIbIoi
AKTyaJIbHOCTI. 3HAYHOIO MIpOIO 11 yCITIITHE PO3B’SI3aHHSI 3aJICKUTh Bif ehek-
THUBHOI JISp)KaBHOT MONITHKH Yy il cepi, peamizalis K0T MOKJIATaEThCs Ha
OpraHy JepKaBHOI BJIa/I{, OPraHH MICLICBOTO CAMOBPSIIYBAaHHI Ta HALliOHAb-
HY CHCTEMY OXOPOHH 3/I0POB’sl HACEJICHHS. AHAI3Y JISUIHOCTI IUX CY0 €KTIB
MPUCBSIUEHO 3HAYHY KUIBKICTh HAYKOBHX ITyOuikaiiii axiBiliB pi3HUX CIIie-
iaJTbHOCTEH — OXOPOHU 37I0pOB’s, Piocodii, EKOHOMIKH, COIIOJIOTI], ic-
Topii MeauuKHU Ta iH. OAHAK 0 HBOrO Yacy MUTaHHS aHalli3y MPaBOBUX
HOPM 1 IPaBOBIIHOCHH, K1 QYHKIIOHYIOTh Y chepi HaJaHHS MEIHIHOT J10-
IIOMOTH Ta OXOPOHH 3A0POB’sl, PO3IIISIAINCS JIUILE B TOOTUHOKUX poOOTaxX
topuctiB Ykpainu (A. CaBuibka, H. bonotina, 3. I'manyn, B. CamcoHOB,
I. Centora, K. Haposcbka, A. ConosiioB, B. Ckomopoxa Ta iH. ), Pocii
(A. Koznos, M. Maunein, M. Mauneina, 1. [Tonskos, A. MakcimMoB Ta iH. ),
Benapyci (B. 11la0aitnoB Ta iH. ), 40ro HE MOXHa CKa3aTH PO HAyKOBLIB
1HIINX 3apyOKHUX KpaiH.
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Crig 3a3Ha4MTH, MO B MEPEIOBUX KpaiHaX CBITYy 3a3HayeHa CUCTEMa
3aKOHOJABCTBA € HAaJ3BUYaiHO PO3BUHYTOIO 1 MICTUTh 3HAUHY KUJIBKICTb
3aKOHOJIABYMX T4 ITiJ[3aKOHHUX HOPMAaTHBHO-TIPABOBUX aKTiB. BoHa € mpaBo-
BOIO OCHOBOIO JIJIsl IIMPOKOI FOPUAMYHOI MPAKTHKH, SIKY 3I1HCHIOE BEIMKa
KUTBKICTh a/IBOKATIB, 10 HA/IAI0Th IOPUINYHY J0NIOMOry y i cdepi. Tomy
{ HEIMBHO, 110 BIJIHOCHHU Y cepi HaJJaHHS METUYHOT JIOTIOMOTH i 0XOPO-
HU 3[I0pOB’s JIIOICH TOCII/PKYIOTh OaraTto I0pHCTiB-HAyKOBIIIB, K1 MIPaLO-
I0Th NEPEBAKHO Ha IOPUINYHUX (PaKyJIbTeTaX YHIBEPCUTETIB abo ekcrep-
TaMHU-aHaJIITHKAMH BETUKUX MEIUYHMX KOMITaHii, 00’ €IHanb, acomiamii
nikapis, BececBiTHBOT opranizanii oxopoHu 310poB’s Ta iH. (J. Legemaate,
L. I. Palmer, A. R. Kovner, D. J. Horan, B. Gruzalski, K. Nelson, M. Lewis,
C. Warden, F. J. Flaherty (CILIA), J. Z. Appel, P. S. Appelbaum, Ch. W. Lidz,
J. Katz, D. J. Kornstem, D. Raphael, Z. Kuhnardt (bPH), A. Meisel, A. H. Ber-
nstein, G. -J. Kramer, A. Kreuzer (ABctpiiicpka Pecrybmika), R. C. Black,
G. H. Pink, H. B. Bolley (Kanana), R. Whitney, Sh. Mclean, G. Maher
(Benuka bpuranis) Ta iH. ).

Cdepa oxopoHHU 3I0pOB’S € HAA3BUYAIHO BEITUKOIO 32 00CATOM, B HIH
Jli€ i 3HaYHA KilTbKiCTh MPAaBOBHX HOPM Pi3HOI Tajy3eBoil HAJTEKHOCTI. Ix
PO3NMIEHICTh MPU3BOJUTH IO TPYIHOILIB Y IPaBO3aCTOCYBAHHI, a MOJEKYIH
1 10 HagBHOCTI cynepeyHocTel Mixk HUMH. ToMy MeToro Li€i cTarTi €
OOIpyHTYBaHHSI HEOOXITHOCTI CUCTEMaTH3allii IIPAaBOBUX HOPM, SIKi ChOTOJHI
PO3KHIAH1 IO Pi3HUX MPAaBOBHUX aKTaX, 0 YCKJIAJHIOE NPAKTUKY 1X
3aCTOCYBaHHI 1 HEraTUBHO BILTMBAE HA PIBEHB JOJCPIKAHHS 3aKOHHOCTI Y
3a3Ha4YeHill cdepi MpaBoOBiTHOCHH.

3aBaHH i€l CTaTTi — MpOaHali3yBaTH 3MICT NMPABOBUX aKTiB 1 HOPM,
110 JAiF0Th Y c(hepi OXOPOHHU 310POB’s, 1 3pOOUTH Ha I1iif OCHOBI BUCHOBOK ITPO
HeOOX1IHICTE IX cucTeMaru3arii.

IOpuauyna Hayka, 30KpemMa Teopis AeprKaBH 1 IpaBa, BU3HAYa€ CUCTEMa-
THU3aIio (B TPEll. — CHCTEMA, €JIMHE IIJIe) SK BIIOPSIKYBaHHS 3aKOHOJIAB-
CTBa, IPUBEACHHS HOT0 10 BHYTPIIIHBO Y3ro/keHO1 cucTeMu. BoHa ciyrye
HepeayMOBOIO €(DeKTUBHOCTI 3aCTOCYBaHHS YHHHOI'O 3aKOHOJIABCTBA, YCYHEH-
Hsl CYIIEPEYHOCTEH 1 3aCTAPUIMX HOPM, 3aITOBHEHHSI TIPOTAIIMH Y TIPaBi, pOOUTH
3aKOHO/IABCTBO OUIBII 3PYYHHUM 1 JJOCTYITHUM JIJIsi KOPUCTYBaHHS, CIIPUSsIE
3MIITHEHHIO 3aKOHHOCTI B PETyIIIOBaHHI CyCITUTbHUX BiTHOCHH. CHCTEMaTH3aIlis
3aKOHOIABCTBA 3IMCHIOETHCS Y (hopMax Koauikaii, IHKoproparii Ta KoH-
coJiaii 3aKOHOJIaBCTBA HA OCHOBI JIOCSITHEHb IOPUIUYHOI HAYKH 1 3 BUKO-
PHCTaHHSM NPABUIT 3aKOHOJIABYOI TeXHIKH. [IpoBe/IeHHs crcTeMaTH3aIlii 3aK0-
HOJABCTBA € OJHUM 13 3aBJaHb 3aKOHOIABIIS, KU 31MCHIOE 1i Ha OCHOBI
BIIMOBIZIHUX IUTaHIB 1 Mporpam’.

! us.: FOpuaununa entwkionemis: B 6 T. / Pex. komn.: YO. C. Illemirydenko Ta iH. —
K., 1998. — T. 5: TI-C. — 1999. — C. 489.
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[MuTanHs W00 cUcTEMAaTH3Aallll 3aKOHOIAaBCTBA PO OXOPOHY 370POB’S
Mae IaBHIO icTopiro. OJHI€I0 3 MEPIINX BAAIUX CpoOd cucTeMaTusanii
3akoHOMaBcTBa Pocil y 1ilt cepi (a OUTBIIICTh YKPATHCHKHUX 3eMeJbh BXOIIIA
toni 1o Pociiickkoi iMmiepii) crano 3arBepmkeHHs B 1857 p. «Jlikapchkoro
craryTy» («YcTaBb BpadeOHBII»), sikuid ckiianaB XI-if TOM 3aKOHOJaBCTBA
Pociiicpkoi immepii'.

VY 1950-x pokax XX ct. B konuurabomy CPCP Oyro mpoBeneHo cuc-
TEMaTH3allil0 32aKOHOAABCTBA ITPO OXOPOHY 3II0POB’sI, PE3YIETATOM SIKOT CTaJIo
BuzlanHA y 1955-1960 pp. m’situtoMHOrO (y MIECTH KHUrax, Tupaxem 20 Tuc.
MPUMIPHUKIB) 30ipHUKA aKTiB 3aKOHOIABCTBA Y 11iii chepi BiTHOCHH?.

Yeprosoro cripoOor0 y3arajabHEHHs MPABOBUX HOPM, IO Iisuin y chepi
OXOPOHH 3710POB’sl, cTano NpuiHATTA 15 mumas 1971 p. 3akony YPCP «IIpo
OXOPOHY 310p0B’sp». OTHAK CYTTEBUX 3MiH y CTaH MIPABOBOTO PETYIIOBAHHS
BiH HE BHIC, OCKIJIBKH BHACIIIIOK CBOTO «IEKOPATHBHOTO» XapaKTepy Mpak-
TUYHO HE 3aCTOCOBYBABCs. | Hagaai OCHOBHUM PETYJSATOPOM B rary3i 0Xopo-
HU 310pOB’S 3aJIMILIABCS YIPaBIiHCHKUN HaKa3 K BUSAB aJIMiHICTPaTHBHOTO
KEepiBHULTBA, & HE 3aKOH, 1 10 CTBOPEHHS MPABOBUX OCHOB ()OPMYBaHHS
JIepIKaBHOI TIOJITUKH y cepi OXOPOHHU 310pOB’st OYJIO IIIe JTyXKe JAIEKO .

DopMyBaHHs HOBITHHOI'O 3aKOHOAABCTBA YKpaiHHU PO OXOPOHY 340POB’s
MIPUTIAIO HA MEPII POKKM HE3aJIeKHOTO PO3BUTKY JepkaBu. [lepmiim 3ako-
HOM, IPUHHSATHAM B YMOBax HezajexxHocTi 12 rpyans 1991 p., craB 3akon
VYxpainu «IIpo 3ano0iraHHs 3aXBOPIOBaHHIO HA CHHJPOM Ha0yTOTO IMyHO-
neditmry (CHIJ) Ta comianbHuii 3aXucT HaceneHHs». 19 mucronana 1992 p.
BepxoBna Pana Ykpainu npuiinsuiia OCHOBH 3aKOHOJABCTBA YKpaiHHU PO
OXOpOHY 37I0POB’4, SIKi CTAJIN 3aKOHOJABYMM (PYHIAMEHTOM JUJIsl TTOIAJIBIIO-
T'0 PO3BHUTKY 3aKOHOABCTBA PO OXOPOHY 37I0POB .

[MpuifHATTS NEPIINX 3aKOHOAABYMX AKTIB PO OXOPOHY 370POB’ S He3a-
JIe)KHOT YKpaiHu He MOIVIO 3aMiHUTH HEOOX1JHOCTI KOHCTHTYIOBAHHS CaMOro
rpaBa JIIOAMHU Ha 0XOpOHY 3/10poB’s. [Ipuiinsita B 1996 p. Koncruryiis
VYkpainu 3akpinuia y ct. 49 nmpaBo ocoOu Ha OXOPOHY 3[I0POB’sI, MEIUYHY
Jonomory i MmeauuHe crpaxyBaHHs. Hociem 1poro npasa € Oynb-sika JIIOIu-
Ha — IPOMAJITHUH YKpaiHH, IHO3eMeIlb Y1 0c00a 0e3 rpOMaJITHCTBa, — sIKa
MOCTIHHO 200 TUMYAcOBO repedyBae Ha TepuTopii nepxasu. Lle nmpaBo 3ade3-
TIEYy€THCS JIepyKaBHUM (DIHAHCYBAHHSIM BIJIITOBITHAX COLIaIbHO-SKOHOMIYHHX,
MEIMKO-CaHITAPHUX 1 03J0pOBYO-NIPODIIAKTUYHUX Mporpam. JlepxkaBa cTBoO-

! Tus.: Ycrab BpaueGusiit. M3nanie 1905 roga / Cobpanie 3akoHOBB Pocciiickoit
nmnepin. — T. X1

2 TuB.: 3aKOHOATENILCTBO 110 37paBooxpaneHuo. — M., 1955-1960.

3 MuB.: Inadyw 3. C. TIpaBoBe 3a0e3Me4eHHs] OXOPOHH 310pOB’st rpoMaistH // Pan.
mpaBo. — 1991. — Ne 5. — C. 29.
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pro€ yMOBH Jyist €(DEKTUBHOTO 1 JOCTYITHOTO JJIsi BCIX TPOMAJISTH METUUHOTO
00CITyroByBaHHA. Y JeprKaBHUX 1 KOMyHaJIbHUX 3aKJIaIaX OXOPOHH 3[0POB sl
ME/IMYHA JIOTIOMOTa HAJIAETHCsI 0E30IUIaTHO; ICHYI0Ua MeperKa TaKUX 3aKJIa/liB
He Moxe OyTu ckopoueHa. JlepkaBa cripuse po3BUTKOBI JIIKyBaJIbHUX 3a-
KJIaaiB ycix (opM BracHOCTI, 3a0e3redye caHiTapHO-eMieMiuHe 0aromno-
JTy44st, 10a€ PO PO3BUTOK (PI3UUHOI KYJIBTYPH 1 CIIOPTY.

3 THX Iip MUHYB 3HaYHUN MTPOMDKOK Yacy, i CborogHi B YKpaiHi 3 ypa-
XyBaHHSM HOPM MIXKHAPOJHOTO MpaBa B OCHOBHOMY c(hOPMOBaHO HOPMATHB-
HO-TIpaBOBY 0a3y 3aKOHOJIABCTBA PO OXOPOHY 3JI0POB’S, KA CKIAJIAEThC 13
MDKHApOIHO-TIPABOBUX aKkTiB, KOHCTUTYIIT 1 3aKkOHIB YKpaiHH, TOCTAaHOB
Bepxosnoi Pagu Ykpainu, yka3ziB 1 posnopsipkeHs [Ipesunenta Ykpainu,
MIOCTAHOB 1 posmnopsikeHs Kadinety MiHicTpiB YkpaiHu, Haka3iB Ta iHIIUX
IMiA3aKOHHUX HOPMaTHBHO-TIPABOBUX aKTiB (IIOJIOKEHbB, CIIUCKIB, IHCTPYKIIH
Ta iH. ) MiHiCTepcTBa OXOPOHH 310pOB’sl YKpaiHU Ta 1HIIMX LEHTPaTbHUX
OpraHiB BUKOHABYOI Biaau. HuHI 10 cucTeMu 3aKOHOJABCTBA YKpAiHH MPO
OXOpPOHY 370pOB’ s BXoAATh oHaa 190 3akoniB Ykpainwu, Oinbire 175 ykaziB
IIpe3unenra, 563 mocranoBu Ypsiy, 2931 HopmaruBHMI Haka3z MiHicTepcTBa
OXOpOHH 370poB’ st Ykpainu. Kpim Toro, B Ykpaii 1ie i 10ci 3aCTOCOBYIOTh-
cst 258 HakasiB MiHicTepcTBa OXOpOHH 310poB’st Konumtasoro CPCP!.

om0 camoi crcTeMH 3aKOHOJABCTBA PO OXOPOHY 370POB’sl, TO CIiJl
3a3HAYUTH, 110 ii MOOYJ0BAHO 33 TPAIUIIIHHOK KIACHYHOI0» MOJICIUTIO, B
OCHOBY SIKOi ITOKITAJICHO i€EpapXiro MpaBOBKX akTiB 1 HOpM. Ha cawmiii BepmmHi
1€l CBOEPINHOT MmipaMian 3HaX0AAThCst HopMu KoHcTHTyIIT YKpainu, 30Kpe-
Ma HopMa cT. 49, sika BCTAHOBJIIOE MPABO KOXKHOT JIIOAMHU HAa OXOPOHY
37I0pPOB’ s, MEAHYHY JOTIOMOTY Ta MEIUYHE CTPaXyBaHHS.

Jemo HrK4IMi piBEeHb TOCIAAI0Th 3aKOHO/IABY1 aKTH, TPUIHATI Bepxos-
Hoto Payioro Ykpainu y po3BUTOK MOJ0KeHb 11i€i crarti Koncruryuii. Oco6-
JMBe Micle B Lill cucTeMi Haje:KuTh OCHOBaM 3aKOHOJABCTBA YKpaiHU MPo
OXOpOHY 3710poB’st. Lleli 3BeieHnii, KOHCOMIIOBaHHI 3aKOHO/IABUMH aKT, IKUH
KOMIUIEKCHO OXOTUTIOE HAWBAXKITUBIIII BITHOCUHU cpepr OXOPOHH 3/I0POB s,
3alyMaHo K (yHAaMEeHT i po3poOIeHH MailOyTHbOIO 3aKOHOAABCTBA
VYkpainu npo oxXopoHy 310poB’s. ToMy OIHUM 13 NPOBIAHUX NPUHLUIIIB
I[LOTO 3aKOHOJ/IABUOTO aKTA € YiTKEe BU3HAYCHHS TPaB i 000B’SI3KIB TPOMAJISIH
y chepi OXOpOHU 31I0pPOB’sI, BCTAHOBIICHHS JIEPYKABHUX TapaHTIH Ta 1X FOpH-
JYHOTO 3aXUCTy. OCHOBH BUKOHYIOTH POJIb 0a30BOTO CHCTEMOYTBOPIOIOYO-
T'0 3aKOHO/IABYOTO aKTa, SIKUH € CBOEPITHUM (DYHIAMEHTOM JJISl BChOTO 3aKO-
HOJIAaBCTBA PO 0XOPOHY 310poB’si. Hopmu OCHOB MOTIHUOIIOIOTE 1 PO3IIH-
PIOIOTH BIAMOBIHI MOJOKEHHSI KOHCTUTYLIHHOT HOPMH PO MPaBoO Ha

! JTus.: ITaHOpama OXOpOHH 3710pOB’s HacesieHHs Ykpainu / A. B. ITinaes ta in. — K.,
2003. - C. 129.
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OXOpOHY 3/I0pOB’sl, 3HAYHOIO MIPOIO ICTAII3YIOTh iX, BH3HAYAIOTh MEXI Ipa-
BOBOTO perynoBaHHs. Tak, y ¢T. 6 OCHOB po3’sICHEHO 3MICT IIpaBa Ha 0X0po-
HY 3JI0POB’sl, y CT. 7 BU3HAUEHO Jep>KaBHI TapaHTii 1[bOTO MpaBa, y CT. 8
BCTaHOBJICHO MPAaBOBi 3acO0M OXOPOHH TpaBa Ha OXOPOHY 37I0POB’S TOLLO.

Hopmu OcHOB 3aKpirIiol0Th HaWBaXUIMBIII 3aKOHO/IaBY1 ITOJIOKEHHS,
110 CTOCYIOTHCS IIPAaBOBOTO PETYIIOBAHHS BiTHOCHH y cepi OXOpOHHU
310poB’si. BoHM Takox mependavyaroTh, M0 KOHKPETHIIIE 1 AeTaibHime ix
PEryIOBaHHS 3/1IHCHIOETHCS B IHIIMX 3aKOHO/IABUMX aKTaX, sIKi, 0€3yMOBHO,
[IOBUHHI KOPEIIOBATUCS 3 BIANOBIIHUMHU HOpMaMu OCHOB. Y 11boMy i 110JI-
rae oJjHa 3 BKJIMBIIINX 0COONMMBOCTEH i€l ramysi 3aKOHOIaBCTBA.

Ha posBuTok Bianoiganx Hopm OcHoB BepxoBra Pana Ykpainu npuitHsina
HU3KY 3aKOHIB, sIKi TIOITHOIOOTh 3MICT IIUX ITOJIOKEHB 1 BCTAHOBIIOKOTH Me-
XaHi3MH X peanizamii. Tak, 3 OIIsALy Ha HOPMH, BUKJIAZIEH] Y CT. CT. 25-32 OCHOB,
npuiiHaTo 3akoH Ykpainu «IIpo 3abe3rnedeHHs caHITapHOTO Ta eMiJeMi4HOro
Onaromnoyyyusi HaCeJICHH», B IKOMY BU3HAYEHO HAIPSMH LLOTO BUIY Hisiib-
HOCTI, 3aBJIaHHSI OPraHiB JIepyKaBHOI BIIaJIM 1 OPraHiB MiCIIEBOIO CAMOBPSIyBaH-
HSI, OpPTaHiB CaHITapHO-EIiEeMiOIOTIYHOT CIY)KOH Ta 1HIIMX Cy0’€KTiB TpaBa,
TTiJICTaBY 1 IOPSIIOK 3AIHCHEHHS IePyKaBHOTO CaHITAPHOTO HAIIISTY, BiIITOBIAITh-
HICTB 32 MOPYIIICHHS CaHITapHUX 1 TPOTHETTIIEMIYHUX HOPM.

BiamosinHo no HopMmu cT. 46 OcHoB npuiinsaTo 3akoH Ykpainu «IIpo
JOHOPCTBO KPOBi Ta 1i KOMIOHEHTIBY», a 3akoH Ykpainu «IIpo Tpancmianra-
[[If0 OPTaHIB Ta IHIIMX aHATOMIYHUX MaTepiaiiB JIOJAUHNY» NPUAHITO Ha
po3BuUTOK HOpM CT. 47 OCHOB.

V 3axoni Ykpainu «lIpo ncuxiaTpudHy JOIOMOIY» BU3HAYECHO MPABOBI
1 oprasizaniiiHi 3acaju 3a0e3rnedeHHs TPOMaJIsH IICUXIaTPUIHOIO JOIIOMOTOI0
3 OMJIsiIy HA TIPIOPUTET TIPaB 1 CBOOO]I JTFOUHH 1 TPOMAJITHIUHA, BCTAHOBIICHO
000B’SI3KM OpraHiB BUKOHABUOI BJIAJIM Ta OPraHiB MICIIEBOIO CAaMOBPSIIyBaH-
Hsl 3 OpraHi3ailii HaJJaHHs TICUX1aTPUYHOT TOTTOMOTH Ta MPABOBOTO 1 COIIiab-
HOTO 3aXHCTY 0Ci0, sIKi CTPaKIAr0Th Ha MCUXIYHI PO3JIa/IH, PErIIaMEHTOBAaHO
rpaBa ii 000B’s13kM (haxiBIliB, IHITUX MPAIiBHUKIB, sIKi OEPYyTh y4acTb y Ha-
JIaHHI IICUX1aTPUYIHOI JTOTIOMOTH.

V¥ 3akoni Ykpainu «IIpo 3axuct HaceneHHs Bif iH(EKUIHHIX XBOPOO»
BH3HAYCHO TIPaBOBI, OpraHi3amiiiHi Ta (JiHAHCOBI 3acajIH JisUTBHOCTI OpTraHiB
BHUKOHABYOI BJIa/ld, OPTaHiB MICI[EBOIO CaMOBPSIyBaHHSI, i IIPUEMCTB, yC-
TaQHOB Ta OpraHi3amii, CIPsIMOBaHOI Ha 3aN00IraHHs BUHUKHEHHIO 1 TOIIHU-
peHHio iH(EKITHHUX XBOPOO JFOAMHY, JIOKAJI3AIIit0 ¥ JIIKBI/IAIli0 1X CIaJiaXiB
Ta enijieMiii, BCTAHOBIIEHO TIPpaBa, 000B’SI3KK Ta BI/IMOBIIATBHICTD IOPUINY-
HUX 1 (i3ngHEX 0¢i0 y cdepi 3aXUCTy HACEIeHHs Bijl iHQEKIIHHUX XBOPOO.

Kpim 3a3Ha4eHunX, y CKJIa/i 3aKOHOAABCTBA PO OXOPOHY 310pOB’ s (hyH-
KIIIOHYIOTh TakKi 3akoHozaBul akTu: «IIpo mikapchki 3acodmy», «IIpo o0ir B
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VYkpaiHi HApKOTHYHUX 3aC00iB, IICHXOTPOITHUX PEYOBHUH, X aHAJIOTIB 1 Ipe-
KypcopiB», «IIpo 3axoau mpoTuzii He3aKOHHOMY 00iry HAPKOTHYHHUX 3aC001B,
TICUXOTPOITHUX PEYOBUH, IX aHAJIOTIB 1 IpeKypcopiBy, «IIpo sikicTh Ta 6e3-
MKy Xap4OBHX MMPOIYKTIB 1 MPOAOBOIBYOT CHPOBUHM» Ta iH.

Pa3om 3 TuM Ha po3B’s3aHHS NpoOIEM OXOPOHHU 30POB’S HACETCHHS
CIPSAMOBaHI TaKOXK YUCIICHHI aKTH 3aKOHOAABCTBA IIPO OXOPOHY Ipalli, €KO-
JIOT1YHOT'O 3aKOHOAABCTBA, 3aKOHOJABCTBA LII0/10 3aXUCTY MPaB CIOXKUBAiB,
PO OCBITY Ta MPO PEKJIaMy y YaCTHHI, [0 CTOCYETHCSI HABYAHHS HABUYKAM
3JI0POBOTO CIIOCOOY JKUTTSI Ta OOMEIKESHHSI PEKJIAMHU IIKIJUTUBHX IS 37I0POB’ ST
TOBapiB, TIOJIOKCHHS HU3KH aKTiB TIOJIATKOBOTO Ta MUTHOTO 3aKOHOJIABCTBA,
MOB’sI3aH1 3 OXOPOHOIO 3/10pOB’s (HaJaHHS MOCIYT 3 OXOPOHH 3II0POB’S,
MPOJAXK JIKAPChKUX 3ac001B, ONarofiiHUIITBO, HAJJAHHS TYMaHITapHOI JI0TI0-
MOTH, AisJIbHICTh HEMPUOYTKOBUX OpraHi3alliii Tomo), 3aKOHOAaBCTBA, 10
Pperyioe Nopsa0K JIiIeH3yBaHHs MPOeCciiHOi iSUIbHOCTI HaJaBayiB MeIu4-
HUX MOCYT Ta JIIEH3YBaHHS 1HIIUX BUJIIB TOCIIOAAPCHKOT MisSUIBHOCTI, sIKa
IPAMO YU OIOCEPEAKOBAHO MOXKE BIJIMBATH Ha IOJIIIIEHHS 37J0POB’S 4H,
HaBIIaKH, MOTIPLICHHS HOro cTaHy, TOLIO.

[Mopsia i3 HU3KOIO aKTiB 3aKOHOAABCTBA, KIIBKICTh SIKUX ChOTOJIHI Iepe-
BUIIlY€ JEKUIbKA COTEHb, A0 CKJIaJy 3aKOHOAABCTBA IIPO OXOPOHY 310POB’S
BXOJIUTH 3HAUHA KUTbKICTh MiJJ3aKOHHUX HOPMAaTHBHUX aKTiB, SIK1 MOTIHOIIO-
I0Th 1 JIOMIOBHIOKOTH BIIMOBIIHI 3aKOHOIABY1 TOsIoXkeHHs. Cepell HUX yKas3u
[pesunenra Ykpaiau Bijg 7 arororo 2003 p. Ne 91/2003 «I1po 3axoau 111010
TIOJIMIICHHS 320e3NeYCHHS HACCICHHS JIIKApChKUMHU 3ac00aMu 1 BUpoOaMu
MEIUYHOTO MTPU3HAYCHHS, & TAKOXK M1IBUIICHHS €(heKTUBHOCTI JIEPKABHOTO
ynpasiiHHA y il cepi», Bix 17 rpyaas 2003 p. Ne 1455/2003 «IIpo HeBia-
KJIQJIHI 3aX0/T1 11010 3a0€3MeUeHHs TIpaBa rPOMa/IsiH Ha OXOPOHY 3JI0pOB’S 1
MEJIMYHY JIOMOMOTY», noctanoBu Kadinety MinictpiB Ykpainu (Big 11 nurm-
Ha 2002 p. Ne 955 «IIpo 3aTBepmxenns [Iporpamu nmogaHHs rpoMaasiHaM
rapaHTOBaHOI JIepXkKaBolo 0e30IUIaTHOT MEMYHOI JOIOMOTH», Bia 18 ciung
2003 p. Ne 58 «IIpo 3arBepxenns [lopsaky 3aiiiCHEHHST KOHTPOITIO 32 00i-
TOM HapKOTHYHUX (TICUXOTPOIHHUX) JIIKAPCHKUX 3aC00IBY»), PO3IIOPSIKEHHS
Kab6inety MinictpiB Ykpainn (Big 23 kBitas 2003 p. Ne 231-p «IIpo cxBa-
neHHs1 KoHIemniii po3BUTKY CaHaTOPHO-KYPOPTHOT rairy3i», Bif 26 aucTomna-
na 2003 p. Ne 705-p «IIpo 3axonu momo npodilakTUKK TPUITY Ta THIIUX
TOCTPUX PECHIPaTOPHHUX 3aXBOPIOBAHBY ), HOPMATUBHO-TIPABOBI aKTH 1HIINX
oprasiB Biaau. [[puifHATTS 3a3HaUCHUX Ta IHIIMX aKTiB CBIAYHMTH PO MPOLIEC
AKTHBHOTO 3aKOHOTBOPEHHS B 111 cepi BIIHOCHH.

Bigom4i HOpMaTHBHO-IIPaBOBI akTH MIHICTEPCTBA OXOPOHU 3JI0POB’ s
VYkpainu (Hakasu, 3aTBEPIDKEHI HUMH TIOJI0XKEHHS Ta THCTPYKIIi1, CIUCKH,
BKa3iBKH, IIUPKYJSIPHI JIUCTU Ta iH. ), CTAHOBJISTH OKPEMY, JIOCUTh 3HAYHY
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rpyIly HOPMaTHBHO-IIPAaBOBUX aKTiB, IO BXOJATH JI0 CKJIaly 3aKOHO/aBCTBA
PO OXOPOHY 3M0POB’si. SIK MPHUKIIa] ] MOXKHA HABECTH Haka3u MiHicTepcTBa
OXOPOHM 3710poB’s Ykpainu Bix 29 nmucronana 2002 p. Ne 434 «IIpo ynocko-
HaJeHHS aMOyJIaTOPHO-MOJIKIIHIYHOT JOMOMOTH AITAM B YKpaiHi», BiJ
28 rpyans 2002 p. Ne 507 «I1po 3aTBepKeHHs] HOPMATHBIB HAIaHHS ME/INY-
HOI JIOTIOMOTH Ta IMOKA3HHKIB IKOCTI MEAMYHOT JOIOMOTH», Bix 23 ciunsa 2003
p. Ne 27 «IIpo peanizaiiito npoekty TACIC «3acHyBaHHS HaIliOHAIbHOT
(bapMareBTUYHOI IHCTIEKII1», Ta iH.

3a iHiniarnBoro MiHicTepcTBa 0XOpoHHU 310poB’° st B 1992—1998 pp. unH-
Hi HaKa3u OyJI0 CUCTEMaTU30BaHO, MEPEeIAHYTO i 3HAYHOIO MiPOIO OHOBJICHO.
Benuka ponb B oprani3zaiiii i npoBe/ieHHi 1€l poOOTH HANIEKUTHh [HCTUTYTY
POMAJICHKOTO 310poB’st MiHicTepcTBa OXOpOHH 310pOB st YKpainu'.

Takum yrHOM, B YKpaiHi IPOBEIECHO 3HaYHY pOoOOTY LI010 (POPMYyBaHHS
3aKOHOJIABYOT 0a3W PEryIIOBaHHS BIJHOCHH y cepi OXOPOHH 3I0pOB’S Ha-
cenenHs. OHAK HAI[IOHAIILHY MTPABOBY 0a3y OXOPOHH 370POB’S e HE MOX-
Ha BBaYKaTH JOCTaTHHOIO. 3a 14 pokiB n1ii OCHOB 3aKOHO/IABCTBA YKpATHU IIPO
OXOPOHY 37I0pOB’Sl CTAJIO 3PO3yMUINM, 1110 B HUX, SIK 1 B IHIIUX 3aKOHOAABYMX
aKTax, € IeBHI HEBPETYJIbOBaHI MUTAHHS, IPOTAJIUHU Ta HEIOMIKU. Y 3B’ SI3KY
3 HOBUMH COI[1aJIbHO-€KOHOMIYHIMH YMOBaMH B YKpaiHi BUHHUKJIA HarajibHa
norpeba BHECCHHS 3MiH 1 TomoBHEHb 10 nnux OcHos. [lepmoueprosoro i
HEBIIKJIaTHOTO BIOCKOHAJIEHHS [T0Tpe0y€e NpaBoBe BPETYIIOBaHHS IPOOIeM
3a0e3MeYeHHs CUCTEeMH MEAMYHOT JONOMOTrH (hiHAHCOBHUMHM pecypcamu, iX
PAaIiOHATBHOTO 1 IPO30POTO PO3MOLTY Ta BUKOPUCTAHHS B MEXaX IIi€i chc-
TEMH 1 3aKPIIUICHHS COLIAIBHOTO XapakTepy (GpiHaHCyBaHHS 3aKJIafiB 0XOPO-
HU 37I0POB’Sl.

B sxonHiii kpaiHi CBiTY, HABITh Y TAKUX PO3BUHYTHUX, sik Benuka bpu-
tanist, @pannis, Himeuunna, HIemnis, [ommanmis Ta iH., 3aKOHOJJABCTBO MPO
OXOPOHY 3JI0POB’sl HE € 3aBEPILICHOI0 CUCTEMO0. BOHO pO3BUBAETKLCS B Mipy
BUHHUKHEHHS TIEBHUX CYCHIIbHUX MoTped. Ha T Tennennii opmyBaHHs
€IMHOTO MEJMYHOTO MPOCTOPY B YKpaiHi, CIIOCTEPIraeThesi PO3MIMPEHHS i
MDKEpPXKaBHOTO criBpoOiTHUIITBA. [IpOTe iICHYIOTH OCOOIMBOCTI OKPEMHX
HaI[lOHAJbHHUX MPABOBUX CHCTEM 1 MPOOJIeMH IX ajanTaiii 10 CTaHIapTiB
MDKHapOIHOTO IpaBa. AHaji3 3aKOHOJABCTBA 3 MUTaHb OXOPOHH 310POB’s
KpaiH JaJeKoro Ta OJU3BKOT0 3apyOikiKs J03BOJISIE 00’ €EKTUBHO OI[IHUTH

! Tus.: ITonomaperko B. M. TlincyMKu HayKOBOI TisTBHOCTI YKPaTHCHKOTO iHCTHTY-
Ty TPOMAZICHKOTO 3I0POB’s 33 pe3yabTaTaMH BUKOHAHHS HAYKOBO-IOCIIAHUX POOIT
y 2000 p. i BpoBasKeHHsI HAYKOBUX PO3pO0OOK y MPAKTUKY OXOPOHH 310pOB’st //
BicHuk comianbHOi ririenu ta opraizauii oxopouu 310poB’st Ykpainu. — 2001. —
Ne 1. - C. 23-27.
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BJIACHY HOPMaTHBHO-TIPABOBY 0a3y, BU3HAYUTH ii MPOTAIMHU 1 HEJOIKH,
BUKOPHUCTATH HOPMATUBHUHN 3apyOiXKHHI JJOCBIJI y HOPMOTBOPUii poOOTi.

Oco0nMBICTIO 32aKOHO/IABCTBA ITPO OXOPOHY 3/I0POB’S € 3HAYHA KIJIBKICTh
NPAaBOBHX aKTIiB Pi3HOT IOPUANYHOI CHUJIM, K1 BXOAATH 10 Horo ckiany. Lle
YCKJIaIHIOE TIOIIYK 1 3aCTOCYBaHHA IIMX aKTiB 1 BOJHOYAC BIUIMBAE HA PiBEHb
JOZIepKaHHS 3aKOHHOCTI y 3a3Ha4yeHill cdepi BITHOCHH. Y HayKOBiH JliTepa-
TYypi BXKe MMOCTaBIIeHI MUTaHHS PO HEOOXiJHICTh MiATOTOBKH HOBUX 3aKOHO-
MPOEKTIB, 30KpeMa, «IIpo rapaHTOBaHHI JAEPHKABOKO PiBEHb MEANYHOI JOTIO-
Mormy», «IIpo MenuuHy HisIbHICTEY», «IIpo 3araJbHO000B’I3KOBE JepiKaBHE
COIiaJIbHE MEJIMYHE CTpaxyBaHHs», «[1po GaratoykiajHiCTh MEIIMYHOT TOTIO-
Morm», «I1po mepBHHHY MEANKO-CaHITapHY TOMOMOTY 1 CIMCHHY MEANIINHY»,
«[Ipo crierianizoBaHy MeIYHY JOOMOTY», «[1po prBaTHY MEITUYHY JIisITb-
HicTb», «IIpo npodinakTuuHy MeIuuHy AisUIbHICTBY, «IIpo HapoIHy MeaUIH-
Hy», «IIpo miKkapchki ToBaprCTBaY», «IIpo 3aXUCT MpaB MAIIEHTIBY Ta iH.!

BaxinBO10 YMOBOIO BJIOCKOHAJIEHHS 3aKOHOAABCTBA MPO OXOPOHY
30POB’sl € CUCTeMaTH3allisl YUCISHHOTO HOPMAaTUBHOTO MaTepially IUISIXOM
MIPUAHSTTS €IMHOTO KOAM(DIKOBAHOTO HOPMATHBHOTO aKTa, IKUH OM BCEOIYHO
PETYITIOBaB BITHOCHHH Y c(hepi OXOPOHH 30POB’ s,

Bararo po3BunyTHX Kpail cBity (ABctpis, CILIA, ®panuis, Itamnis, Ic-
TMaHis Ta 1H. ) Y CBOEMY HaIllOHAILHOMY 3aKOHOJIABCTBI IIPO OXOPOHY 31I0POB’SI
MaroTh TaK 3BaHi MEIWYHI UM JiKapchki Komekcu’. Ciai 3a3HAYMTH, IO ITi
KOZIEKCH TOPSiA 13 CYyTO MPABOBUMH, IPOLICAYPHUMHU MICTSTh MPaBHIIA, SKi
CTOCYIOTBCS MOPaJIbHO-CTUYHUX MHTaHb. BUTBIIICT TAKKX KOJEKCIB HE €
KOJZICKCAMH HOPM IpaBa y HAIIOMY TpaIuliiiHoMy po3yMminHi. [lo-nieprie,
BOHHU MICTSATh HOPMH MOPAJIbHO-ETHYHOTO XapaKTepy, sIKi PeryatorTh Jrc-
JICHHI BITHOCWHU B IIPOIIEC] HAJAAHHS MEIMYHOI JTOTIOMOTH (MIXK JIKapsIMH,
MK IHIIMMU MEAMYHUMH TIPAIliBHUKAMH, MDXXK MEIMKaMH 1 TIAIliEHTaMH, MK
JikapeM i wieHamu cim’i mamieHTa Ta iH. ). [lo-apyre, BOHU NPUAMAaIOTHCS
HaI[lOHAIIBHUMHU OpTaHi3allisiMu (acoriarisiMu) gikapiB (IHIIMX MEIUYHUX
MPAIiBHUKIB), X BUKOHAHHS € a0COIIOTHO JIOOPOBUILHUM 1 320€311euy€eThCs
BUKJIIOYHO 3aX0IaMH MOPAJIbHOTO BIUIMBY Ha YYaCHHKIB IIMX BITHOCHH, a HE
CHJIOIO 3aKOHY 1 iepKaBHOTO npumycy. OqHak e 3 yaciB ['inmokpara, skuii
HaIMcaB JUIsl CBOIX Y4HIB cJOBa Jiikapchkoi npucsru (IV ct. 1o H. e. ) ponb
came MOpaJIbHUX 3aca]l JTiIKapchbKoi Mpodecii HaCTIIBKK BEIMKA, a POJIb IPO-
(heciiiHUX acomialliii JTiKapiB Ta IHIIMX MEIUYHUAX MPAI[IBHUKIB HACTUILKA

! Tug.: [TaHOpaMa 0XOpOHH 370poB’s HaceneHHs: Ykpainu. — C. 129—130.

2 JTus.: MenuyHe npaBo YkpaiHu: 30ipHUK HOPMATHBHO-TIPABOBHX aKTiB / YIIOpsI.
i Hayk. pex. H. b. bonorina. — K., 2001. — C. 3-6.

3 Tus.: Haposcoka K. B. Jlxepesa npaBoBOro peryioBaHHs BiqHOCHH Y cdepi
OXOPOHH 370poB’st B YkpaiHi // 3akoHogaBcTBO YKpainu. HaykoBo-mpakTHIHI KOMEH-
tapi. —2003. — Ne 2. — C. 46-57.
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3Ha4YHa, 110 Ha0araro MEepeBUILY€E POJIb JICPKABHUX OPTaHIB yIpaBIiHHS Y
cepi 0XopoHH 310poB’°s. MOKHA CTBEPKYBATH, 110 yCHilIHA podeciiiHa
Kap’epa JliKkapsi HEMOXKJIMBA 03 aKTHMBHOI y4acTi B Hill BIAMOBITHOT JTIKAPChKOT
acormianii — caMme BOHa BH3Ha4ae MpoQpeciiHuil piBeHB JIiKaps, OTOJIONIYE
KOHKYPCHU Ha JIKapchKi IOCaaU, CIPUIE IPOCYBAHHIO 110 POOOTI JIiKapiB 1
MiABUILEHHIO iX KBani(ikalii, IpOBOAUTh KIIHIYHUNA po30ip BUIAJKIB Ji-
KapChKOi NMPaKTUKHU, OPTaHI30BY€ IOPUAMYHUIN 3aXHCT WICHIB acoIliaii Bix
HEOOIPYHTOBAHHX IOCSTAaHb 3 OOKY Malli€HTIB Ta WICHIB iX CIMEH.

HeoOxigHicTh B po3p0o0eHHI BITYM3HIHHUX aKTiB TAKOTO POy MOryia Ou
OyTH peasti3oBaHa IUIAXOM IATOTOBKA MeIUYHOTO KOAEKCY, B SIKOMY HOPA
13 mpodeciitHuMu ipaBamMu i 000B’sI3KaMU METUYHUX MPAI[iBHUKIB MOTJIH O
OyTH 3aKpiIUIeH] JeTalbHI BUMOTH JICOHTOJIOTIT Ta JIKapChKoi eTUKH. [nes
CTBOpEHHSI MEIUYHOTO KOJIEKCY, sIKUil O Konu(piKyBaB iCHYIOUI, PO3IIOPO-
[ICH] y Pi3HUX 3aKOHOJABUYMX aKTaX HOPMHU ITPaBa, IaBHO BXKE € aKTYalIbHOKO.
KaxyTs, 1110 HOBE — 11e 100pe 3a0yTe crape. Sk TyT He 3rajaru, 1o e y
20-30-Ti poku B TonmimHii Ykpaincbkiit PCP Oyno miAroToBiaeHO MpOeKT
Mean4HOro KOIEKCy, KOTPHUi TaK i 3aIHIIUBCS HEPUHHATHM .

ITinroroBka Takoro 3aKOHOIPOEKTY B CydyacHii YKpaiHi 3yMOBUTH He Tijlb-
KM HEOOX1/THICTh BUKOHATH MIEBHUHN 00csT KoauDikaIiifHoi poOoTH, a i moTpe-
Oy TIHOIIOro aHaji3y # OCMHUCIICHHS 3MICTY TIPABOBITHOCHH 1 IPABOBHX HOPM,
110 TIPHU3BEJIE JI0 AKTHUBI3allil MPaBOTBOPYOI 1 HAYKOBO-aHAJITUYHOT poOOTH 1y
CBOIO Yepry, 10 IIOCTAaHOBKH MUTaHb IIPO 3MICT Ta 00CAT 3aKOHOIABCTBA PO
OXOPOHY 3II0POB’sl, 30KpeMa MUTaHHS PO (GopMyBaHHS OKPEMOi KOMITIEKCHOT
raiaysi mpaBa — Megu4yHOro npasa. CopoOu NessKuX aBTOPiB? OCTABUTH HA
HayKOBE OOTOBOPEHHS BUPILICHHS [[bOTO MUTAHHS, HA JKallb, HE OCPKaIN
HAJISKHOT MiATPUMKH. MOXKIIMBO, HUHILIHIN eTaIl PO3BUTKY 3aKOHOIAaBCTBA
PO OXOPOHY 3IOPOB’sl, IKUH XapaKTepPU3y€eThCs HE TIIBKH PO3POOICHHSM i
MIPUAHSATTSAM HOBUX 3aKOHOJABYMX Ta IMTJ3aKOHHUX HOPMATHBHO-TIPABOBUX
aKTiB, a i YIOCKOHAJICHHSM MPABOBUX MEXaHI3MIB PETYJIOBaHHS BiJHOCHH,
BHECCHHSIM 3MiH 1 JIOTIOBHEHb JI0 YAHHHX aKTiB, ACTh HOBHM IMOIITOBX JI0
CTBOpEHHsI B YKpaiHi Cy4acHOTO MeIMYHOT0 3aKOHO/IABCTRA 1 IpaBa’.

BupinieHHI0 NTUTaHb cCHUCTEeMaTH3allii 3aKOHOJIAaBCTBA MPO OXOPOHY
3J0pPOB’sl CIIPUSIO BUJIAHHA B YKpaiHi JeKUIbKOX 30ipHUKIB 3aKOHOAaBCTBA

! Tus.: Veenxo U. TlepBas xonubukanust 3akoHoaarensctea Yrpanuckoirt CCP. — K.,
1989. - C. 129-131.

2 Tue.: Menuuse npaBo Ykpainu: 30ipHIK HOpMaTHBHO-TPaBoBHX akTiB. — C. 3-6; [a-
oyu 3. C. 3akoHOABCTBO YKPATHH PO OXOPOHY 3/[0POB’sI: HOHSTTSI, 3MICT, poOIeMH i Trep-
criextrBy // Bron. 3akoHOMaBCTBa 1 fopu. mpaktuki Ykpaina. —2000. — Ne7. — C. 8-16.

3 Tus.: Thaoyn 3. C. 3akoHOAATENLCTBO O 3jpaBooxpaHeHuu: IIpodiaeMbl Gpop-
MHpOBaHUs HOBOII TeopeTndeckoit mozenu // [ocymapctBo u mpaBo. — 1994, — Ne 2.
- C. 116-122.
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y uid cdepi. B 2000 p. BunaBannrBo «tOpinkom [HTEp» 3poduio Bramy
cnpoOy HeOPiliiHO CHCTEMaTU3yBaTH 3aKOHOIABCTBO YKpATHH PO OXOPOHY
30pOB’sl, BUAABILN «bIOJETeHb 3aKOHOJABCTBA 1 FOPUIUYHOT IPAKTHKN
Ne 7 3a penaxiiiero TOIINIHBOrO MiHICTPa OXOPOHH 3110poB’st Ykpainu B. Moc-
kanenka'. B 2001 p. 3a penakuiero npodecopa H. Bonotinoi 3 1 KOpoTKOI0O
NepeMoBOIO Y BuaaBHU4YoMY JoMmi «IH FOpe» Buiinuia kaura «MennaHe
npaBo Ykpainu: 30ipHUK HOPMaTUBHO-IIPABOBHX AKTiB».

Hwuska ykpalHCBKUX BHIABHUITB BUAJIA PI3HOMAHITHI 301pHUKH 3aKO0-
HOZIaBCTBa YKpaiHU PO OXOPOHY 3A0POB’sl, Cepe]] SIKMX BUIUIAIOTHCS 301p-
HUK 3aKOHIB PO OXOpPOHY 370poB’s [lapiaMeHTChKOro BUIaBHUITBA Y
Kuesi®, 30ipHHK 3aKOHOIABCTBA YKPATHHU [TPO OXOPOHY 3/10POB’SI 3 KOMEHTa-
pSIMH Ta [OCTAaTeHHUMH MaTepiajaMy BUIaBHULITBA «ATiKa»®*, 30ipHUK HOP-
MAaTHBHO-TIPABOBUX aKTIB PO OXOPOHY 310poB’st BuaaBuunrea KHT® Ta iH.
OjHaK, sIK BUJIA€THCS, BUAAHHS X 301PHUKIB @)K HISIK HE BUPIIYE MTUTAHHS
po HeoOXiAHICTh O(ILIHHOT cucTeMaTH3allil IbOro HOPMaTHBHOTO Marepia-
Ny 1 € HeIOCTATHIM JIJIsl 38JI0BOJICHHSI BUMOT IIPABOBOTO PETYJIFOBAHHS Bill-
HOCHH y c(hepi OXOpOHU 370pOB’sl.

3 METOI0 BIIOCKOHAJICHHSI ITPABOBOT'0 PErYJIFOBAHHS BITHOCHUH Y 111l cepi
HOTPIOHO Y3rOAUTH caMy KOHLEILII0 PO3BUTKY 3aKOHOIABCTBA 3 MUTaHb
OXOPOHH 3JI0POB’sl, & MOTIM BIAMOBIIHO 10 IUJIAHY 3aKOHOTBOPYHX pOOIT
JOOTIPALbOBYBATH MPOESKTH OKPEMHUX 3aKOHO/IABUMX aKTiB. Buaaerbcs HE0O-
X1JTHAM YJIOCKOHAJIMTH HOPMATHBHO-IIPABOBY 023y OXOPOHH 37I0POB’s Ha SIKICHO
HOBOMY, CHCTEMHOMY PiBHI, OTPAIIOBATH i IIPUIHSTH 3aKOHHU 1 TT/[3aKOHHI aKTH,
SIKi perIaMEeHTyBaTHMYTh OpraHi3amiro, piHaHCYBaHHS Ta IisUTGHICTH OPTaHiB i
3aKJIaJ{iB OXOPOHH 3[J0POB’Sl 1 pETYIIIOBATHMYTh BITHOCHHH Y C(hepi OXOPOHH
3710pOB’s 3 ypaxyBaHH;IM €BPONEHCHKUX CTAHAAPTIB Ta EKOHOMIYHUX MOXKIIU-
Bocteil Ykpainu. OZHUM 13 IEHTpalIbHUX HAIIPSAMKIB [IOAAIBIIMX HAYKOBUX
JIOCITI/PKEHb MAJIO O CTaTH BUPIIICHHS ITUTaHb PO CHCTEMATH3AIIi0 aKTiB 3aK0-
HOJIABCTBA 1 MPABOBHX HOPM, LIO JUFOTh Y Liil cepi, MAroTOBKY i IPUHAHATTS
Menuuanoro koaekcy Ykpainu.

! Tus.: Bros1. 3akoHOMaBCTBA i fopu. npakTuku Yipainu. — 2000. — Ne 7: 3akoHo-
JIAaBCTBO YKpaiHM MPO OXOPOHY 3/10pOB’sl.

2 TuB.: Mequune npaBo Ykpainu: 36ipHUK HOPMATHBHO-ITPaBOBUX akTiB. 2001.

3 JluB.: 3aKOHOAABCTBO YKpaiHU IPO OXOPOHY 310poB’s. 36ipHuK 3akoHiB. — K.,
2002.

* Jlus.: 3aKOHOMABCTBO YKPATHHU PO OXOPOHY 30POB’st (KOMEHTapi Ta MoCTareiHi
marepiam). — K., 2000.

5 JluB.: 3aKOHOAABCTBO YKpaiHH PO OXOPOHY 3710pOB’st. 30ipHUK HOPMATHBHO-
npaBoBux akTiB. — K., 2004.
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IIUTAHHS ICTOPII
AEP>XXABM I ITIPABA

B. Pym’anyes, unen-xopecnonaent AllpH
Vkpainu

JIrotHeBa peBomroniii 1917 poky
i cTBOpeHHs1 YKPaiHCHKOI0 MAPJIAMEHTY —
HenTpanbHoi Pagu
(10 90-piuusi crBopenns LlenTpanabuoi Paaun)

Jroraea pesomortist 1917 p. B Pocii Binkpuiia nepes KpaiHoto JeKiTbKa
MOXIIMBUX IIUISIXIB PO3BUTKY, BKITIOUAIOUH JTi0epabHO-peopMiCTChKUH 1
MIPOJIETAPCHKO-PEBOITFOLIHHHIA.

OpurinanbHUN po3Bii noail craBes B Yipaini. Tyt nmopsin 3 mibepaiibHO-
pedhopMaTopchKiM Ta MPOJIETAPCHKO-PEBOIIOLIHHUM BapiaHTaMH Ha TI0Ji-
THUYHIN apeHi 3’sIBISETHCS TPETS CHIa — HAI[lOHAJIBLHO-IEMOKpaTHYHA, SKa
BUCTYTaJIa 32 BIAPOKEHHS YKPaiHChKOT HAIlIOHATIBHOT IEPKaBHOCTI.

B opranizaniifHoMy pyci 3a BiIpOJI’KEHHSI YKPaTHCHKO1 JIepKABHOCT1
JOMiHYBaJIy TPU MOJITUYHI MapTii COLialiCTUYHOIO CIPSIMYBaHHsA: YKpaiH-
ChbKa coliai-geMokparinyna pooitauya naptis (Y CAPIT), Ykpainceka napris
couianictiB-peBomtonionepi (YIICP) ta Ykpainceka maprisi comianicTiB-
¢denepanicris (YIICD).

OTxe, 3 IepeMorolo JII0THEBOT peBodtolii 1917 p. ocHOBHI mosniTHYHI
Oararii B YKkpaiHi TOUMINCS HE HABKOJIO Mojenel ((hopMu NpaBiIiHHS) Maii-
OyTHBOT YKpaiHchkoi aeprxkasu. [Ipo 1e HiXTo cepiio3HO He AyMaB, BBAXKAIH,
10 COIlialliCTHYHA PEBOJIIOIIS OJTHUM yAapOM IEPETBOPHUTH IMIEPi0 Ha
ciM’10 piBHOIIpaBHUX OpaTHiX Hapo/iB. [0I0OBHOIO BBa)kayn MpodiieMy co-
miamictuaHol TpaHcdopMarii yKpaiHChKOTO CyCITUTBCTBA! .

[Ipore mpakTHKa Aep»KaBHOrO OyAiBHUITBA B YKpaiHi HIluia B HATPSMKY
CTBOPEHHS AEMOKpPaTHYHOI, peciyOnikaHcbkol GOpMHU MPaBIiHHA, IPO IO
SICKpPaBO CBiUaTh OpraHizallis Ta IisuIbHICTh YKpaiHncbkoi LlenTpansaoi Paan
SIK PEBOITIOIIIITHOTO YKPATHCHKOTO MapIIaMeHTYy.

! Tus.: YkpaiHchKa JepxaBHICTh Y XX CTOMITTI: [CTOPUKO-TIOMIITONOTIYHII
anani3. — K., 1996. — C. 14.
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CranoBneHHs 1 po3BuTok llentpansuoi Panu, 11 TpanchopmyBaHHs 3
IPOMaJICHKO-TIOJITUYHOTO B MPEACTABHUIIBKAN OpraH, peBOIIOLIHHUIA mapra-
MEHT YKpalHu — Ba)XJIMBHIA €Tarl B iCTOPii YKpaiHCHKOTO AeP’KaBOTBOPEHHS.

Lenrpanbua Pana sik opranizaiiiiHuil ocepeok yKpaiHChKOTrO Hallio-
HaJIbHO-JEP)KABHOTO BIIPOKEHHA 13 CaMOro MOYaTKy CBOE€T MisIbHOCTI
CTaBUJIa 3a METY CKJIMKaHHs IIUPOKONPEACTaBHULBKOTO (hopyMy yKpaiH-
cTBa, sikuii 6u chopmysas ckian LlenTpansHoi Pagu, 3pobusmmm ii penpe-
3C€HTAHTOM HaceJIeHHs YKpaiHH.

Came 13 1bOro BUXOAMIIA IiArOTOBYA Hapaja (26 Oepesns 1917 p.) o
CKIIMKaHHIO BeeykpaiHChKOTo HalliOHATBHOTO 3’131y, 11e OyII0 BUPIMIEHO KOM-
rurekTyBaru cknaj LieHTpansHoi Pagu Ha yMOBaxX IpecTaBHHULITBA BiJl €THIY-
HO-yKpaiHncbkux ryoepHiii (KuiBcbkoi, [TonraBcekoi, [Toainbepkoi, XepcoH-
cwkoi, Karepunocnascwbkoi, BouHcbkoi, XapKiBChbKoT — 10 4 MPEICTABHUKA,
Biz TaBpilicekoi 1 YepHiriebkoi — 1o 3, Big mict Onecu, XapkoBa i Kare-
puHocnaBa — 1o 2). TepurtopianbHe NpeICTaBHULITBO MaJIO AOTIOBHIOBATUCS
uwieHamu [lenrpanbHoi Pagu, oOpaHuMu Bij pi3HUX BepCTB HaceleHHs (Bifl
POOITHUKIB — 5, censiH — 5, KOoTlepaTuBiB — 5, CTyAIGHTCTBA —5), YUCIICHHUX
napTiii (aBTOHOMICTiB-(peiepaticTiB — 5, colian-aeMokpariB — 4, paJiiKaib-
HUX JIEMOKpATiB — 3, COIIIaTICTIB-PEBOMIOIIIOHEPIB — 3), BINCHKOBHX, IIPOCBIT-
HiX, HayKOBUX Ta npoceciiinux opraxizauiii Kuesa.

Ii mpunIunu O6ynu pearizoBaHi BceykpalHChKUM HalioHATBHUM
3’13m0M (68 kBiTHs 1917 p.) npu o6panHi HOBOro ckiany llenrpanbHoi
Pagu. o wei yBiinuto 118 you., mpuOIM3HO 3 OHAKOBOIO KUIBKICTIO 0Ci0
SIK Bl TEPUTOPIiA, TAK 1 BiJ] [(pOMAJCHKUX OpraHi3alliii. 3Bakarouu Ha TaKi
oOcTtaBuHU AHEM HapolkeHHs LleHTpanpHOl Panu sk mpeacTaBHUIBKOTO
oprany Bci€i ykpaiHcbkol mroqHocTi Tpeba BBaxkatu 8 kBitHs 1917 p.!

Crij 3ayBa)KUTH, IO CUCTeMa BUPOOIB Oylia HE 30BCIM J0CKOHAIIOTO.
Slko BUOOpH Bijl TEPUTOPIN Mald TIEBHY CUCTEMY, TO BHOOPH BiJI TpOMaI-
CHKHUX 1 MapTIMHUX OpraHi3aliii Maibke He MAIaI0ThCs IKOMYCh JIOTIYHOMY
OCMHUCIICHHIO. 3 p0o3p00JieHOT cXxeMu abCOIIOTHO HE 3pO3yMLIO, Ha SKHX
TTiICTaBax Ti UM 1HII PETPE3CHTAHTH OJIEPXKAIH caMe TaKy KiJIbKiCTh MICIh
y LenrpanpHiit Pazi. Ile cBimuuTh mpo Te, M0 Hi MOJMITHYHA, Hi COIliaJibHa
CTPYKTYpa HaIllOHAJLHOTO PyXy Ha MOMEHT CKJIMKaHHS BceykpaiHChKoro
HAIlOHAJIEHOTO 3’1371y MTOBHOIO MipOIO IIe He BU3HAUMIINCE.

Hamionaneuuii 3’131 Hanas Llentpanbhiii Pani npaBo koonTtyBaru 10
CBOTO CKJIaJy HOBHX 4JICHIB, sike Oyno 3Ha4HO po3mupeHo B «Hakasi
Vkpaincekiit LlentpaneHiit Pani» Bin 23 kBiTHs 1917 p. Lientpanbna Pana
HIMPOKO KOPUCTYBAJIACh UM MPABOM.

! Tus.: Muponenro O. M. CBiTod yKpaiHChKOi JepixkaBHOCTI. IT0TiTHKO-ITpaBOBHI
aHaxii3 gisapHOCcTi Lentpansuoi Panu. — K., 1995. — C. 25-26.
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Hagecni—Biitky 1917 p. pons Llentpansaoi Panu sk mpencTaBHUIBKOTO
oprasy, IEHTpa BChOT'O MOJITHYHOTO 1 IPABOBOI'0 XKUTTS B YKpaiHi CTPIMKO
MIBHIYETHCS, BUSIBOM YOTO CTAJIA BCEYKPATHCBHKI CENTHCHKHM, JIBa BIHCH-
KOBHUX Ta pOOITHWYMHU 3°1311. BOHHM BUCIIOBHIIM MMOBHY MiATPUMKY ITOJITHIII
HenrpanpHoi Pagu, oOpanu BceykpaiHChKi paau BIHCBKOBHX, CETHCHKUX
Ta poOiTHUUMX jenyTariB. [{enTpanbna Pajna koonryBana i paau, sk i [e-
HEpaJIbHUI BICHKOBUI KOMITET, Y YHCJIO CBOIX YJICHIB.

V cecis Llenrpanbnoi Pagu (28 uepBnst 1917 p.) minuia Ha 3Ha4HI 3MiHA
y cknani LentpansHoi Paju, BigMiHHI BiJT THX, 1110 Oy/in BcTaHOBIEH] Beeyk-
paiHChKUM HalllOHATBHUM 3’13710M. BiJIHMHI FOJOBHUM CTaJ0 BBAYKATHUCS
npeacTaBHUNTBO B LleHTpanbHiit Pazi pax cenmstHCbkuX (212 9oi.), BINCHKOBHX
(132 4von.) Ta pobiTHHumx (100 4yos.) nenyrariB, a TaKOXK [ eHepaIbHOTO Bili-
CBKOBOTO KoMiTeTy (27 o). TepuTopiabHe PeJICTaBHUAIITBO BiJl TyOCpHIid,
BEIIMKUX MICT Ta YKPATHChKUX KOJIOHIN 3aJIUIINIOCH 0e3 3MiH. [ 010BHIM
TIOJITUYHUM TIapTisiM Ha/iaBajlach OJIHAKOBA KIJIBKICTH Micib — 10 5. Taky x
KUIBKICTh IPEeJCTaBHUKIB nocuiiany 1o LlenrpansHoi Pagu yunTenscbka Criji-
Ka, CTYAEHTCTBO 1 koonepaTuBy. Taka peopranizauis ckiaany LlenTpanibHoi
Panu Bu3Haumna KinbKicTs 11 wieHiB 588 manmaramu .

Aute To0BHOIO 3MiHOW0O Yy ckiaji Llentpanbuoi Paau Oyno pimeHHs
PO JOTIOBHEHHS 11 JAeneraramMu BiJl HAIIIOHAJIbHUX MEHIINH, 1[0 MEIIKa-
nu B Ykpaini. Ll akiis cBigumia npo TOCSATHEHHS MOPO3YMIHHS MiX
YKpaTHCHKOIO IEMOKPATI€I0 Ta HEYKPaiHCHbKMMH PEBOJIIOLIHHIUMH JIEMOK-
paTUYHUMHM KOJIaMH, a TOJIOBHE — BOHA nepeTBoproBaina [{entpansny Pany
3 OpraHy CyTO HamioHaJIbHOTO Ha TWMYacoBHiT KpailOBHI MapIaMEHT 2,
TOOTO y CIPaBXKHIN LEHTP MOJITUKO-IIPAaBOBOTO XKUTTS B YKpaiHi. Ilpen-
CTaBHUKaM HEyKpaiHCHbKOT peBONIIOLIHHOT feMoKkparii 0ys10 HaJlaHO IIPaBo
o6paru 202 miticuux wienis [enTpansHoi Pagu ta 51 xananagara °.

3nayHuil iHTepec mig xapakrepuctuku Llentpansnoi Panu sk npen-
CTaBHUIILKOIO OpraHy CTaHOBHTH 11 HalllOHAJBLHUH, COLIaIbHUI Ta mapTiii-
HHUN CKJIaI.

VY cknaai Lentpansuoi Panu ykpainisam Hanexano npubnuzao 75 %
MaHJAaTiB, pelTa — HalioHAJbHUM MeHIHHaM. Cepen ocTaHHIX Micus
PO3MOAUIAINCH TaK: POCisHU Manu noHan 14 %, eBpei — npubdnuzHo 6 %,
otk — 2,5 % 4. Otxke, cknan Llenrpanproi Pagu gyke To9HO Bigobpa-
’KaB HaIlllOHAIBHY CTPYKTYPY YKPaiHCHKOTO CYCMiJIbCTBA HAa TOH Yac.

! Tus.: Ykpaiuceka [lentpanbua Pana. Jlokymenrtu i marepianu. — K., 1996. —
T. 1. -C. 139.

2 Tus.: I pywescorkuii M. Ykpaina i Pocist / XTo Taki ykpaiHii i 40ro BOHH
xouyTh? — K., —1991. — C. 29.

3 lus.: Hosa Pama. — 1917. — 30 .

4 Tus.: Yrpainceka [entpanbHa Pana. Jlokymentn i marepiamu. — T. 1. — C. 12.
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Ckymi BiZIOMOCTI ITPO COLIAIbHUI CTaH 1 MOXO/PKEHHS WieHiB [leHTpaib-
HO1 Paau 103BOJISAIOTH BCTAHOBUTH 1X YMOBHO. BislbII-MeHII BIIEBHEHO
MOXKHA TOBOPHUTH MPO colianbuuit ckian Llentpansuoi Paagu, oopanuii
BceykpaincbkuM HalioHaNbHUM 3°13/10M, i3 118 ujieHiB SKOTO HE MEHII
100 Hanexano mo idrenirenuii '

VY cknani LIeHTpanLHm Panu Oynu mpepcraBiieHi 1 )KiHKH. HquOMy
iX KUTBKICTB y CKIIaJi [bOTO OpraHy HEBITHHHO 3pOCTana Xo4a 1 He BiJ-
HOBiJ[aia poJi KiHOK B YKPalHChKOMY CyCHiJIbCTBI 2

Comianpauii cknaj LlentpanbHoi Pagu icTOTHO 3MIHIOETHCS TiCIIsS
3aBepiueHHs i1 popmyBanHs. [3 798 manaatiB 471 BoioaiaHM BCEyKpaTHCHKI
panu BIICBKOBHUX, CEISHCHKUX, Ta POOITHUYMX JICTTyTATIB. AJie TOBOPHTH
KOHKPETHO, XTO CTOSIB 3a LIUMM MaHjaaTaMu, Baxkko. Cepen nenyraris Bee-
YKpaiHCHKOT CENHCHKOT paay nepeBaxauo HailOiHile CelTHCTBO, SKe
cknagaio couianbHy 0a3y «CensHcbkoi cniiku». CelssHu CTAaHOBWIHM U
3HAYHY YAaCTHHY BCCYKPaiHCHKOi BIFiCEKOBOT pajy, MpHHANMHI COIAATIB,
Marpocis, yHTep-odinepis, nmpanopuukis®. BeeykpalHcbkuil poOiTHHY M
3’131 mpeCcTaBisAB HE3HAUHY YacTHHY Mposerapiaty Ykpainu (mpuOan3Ho
40 Tuc. 3 3,5 MaH. poOITHUKIB YKpaiHu), Ta i TO MEPEBaXKHO CIITBCHKO-
rocnogapchkuii mponerapiar. [Ipote B pajai poOITHUYHX JCMyTaTiB JOMiHY-
BaJIU [IPEACTABHUKY IHTEIreHIii *

Binnocuo cknany LlentpanbHoi Pajin MOXKHA 3a3HAYNTH 1€ OJIHY IIKABY
pHCY — BIK JCIyTAaTiB, CEPEl KOTPUX HepeBaXaa MOJIOIb 10 25 POKiB °.

I xoua LlenTpansHy Pany Tak i He Oyio 0OpaHO Ha OCHOBI 3araJbHOTO
BHOOPYOTO MpaBa, sike JIMIIE i MOTIIO O 3aCBIAYNTH 11 aDCONIOTHY JICTiTHM-
HICTb, a OPAAOK 11 KOMIUIEKTYBaHHs OyB HEIOCKOHAJIMMH, CJIiJ1 BU3HATH, 110
Takui nmopsiok popmysanus LlenTpanbHoi Pagu B THX iCTOPUYHHUX YMOBaxX
poOuB 11 3HAYHOIO MIPOIO PENPE3CHTAHTOM YKPaiHCHKOTO Hapo.y, a BiTaK,
JIaBaB T MOPaJIBHO-TIPABOBI MiJICTABH CTABUTH 1 BUPINTYBaTH MMUTAHHS yCTa-
HOBYOTO XapakTepy 1oa0 ¢GopMu YKpaiHChKOI 1epiKaBH.

Hopsia 3 popmyBannsam ckinany LlenrpansHoi Pagu Himos npouec BU3-
Ha4YeHHS ii CTPYKTYpH 1 OpraHizaliitHO-1IpaBoBUX (HOPM AisIIBHOCTI, KOTPO-
My OyJH MpUTaMaHHI JeMOKPAaTHYHIi, TapJIaMeHTChKI 3acaiu.

! TuB.: Ykpainceka [entpanbHa Pana. Jlokymentn i marepiamu. — T. I. — C. 12.

2 Tus.: €pmonace B. M. Buii nipecTaBHULBKI OpraHu Biiau B YKpaiHi (icropuko-
npaBoBe gociikeHHs). — X., 2005. — C. 165.

3 tus.: I]yco O. 51. BeeykpaincbKi BifichbkoBi 3’131 // [cTopuuHi 301ATH. —
1992. —Ne 7. - C. 44

* us.: I'puwygenro A. 5. YkpaiHChKi pOOITHHKY Ha IUISXY TBOPCHHS HAIliOHAJb-
Hoi nepxasH (1-# Beeykpaincbkuit pooiTHnumii 3’i3x 11-14 (24-27) nunus 1917 p.)
/I Tam camo. — Ne 5. — C. 38-39.

> Tus.: ITononcvka-Bacunenko H. Ictopis Ykpainu: Bix cepenunu XVII cromit-
T 10 1923 poky. — K., 1995. - T. 2. — C. 467.
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3riHO 3 IEMOKPATUYHUMHU OPTaHi3alliiHUMU TIPUHIUITAMA BUIIIUM Op-
ranom llenTpanbHoi Panu BusHavanucs ii 3aranpui 300pu (3rogom —
cecif).

8 kBiTHs 1917 p. BinOynucs nepii odiniiini 3aranphi 30opu LleHTpans-
Hoi Pajin, y BUIIIsIIL SIKMX po3Iiovaliach ii KoseriaiabHa nisutbHicTb. Cecii Oymnun
UM opranom LlenTpansHoi Paiu i BinOyBanucst B armocdepi BiTbHOTO
00MiHY JyMKaMH, TOCTPUX JUCKYCiH, PIllIEHHS yXBaIOBAIUCS OUIBIIICTIO
romnocis. [IpaBoBa pernamenTartis poOoTH ceciii mictiach y «Haxazi Yipain-
cekiit LenTpanbriit Pagi». 3aransai 300pu, 3a3Ha9aI0Ch y IbOMY JJOKYMEH-
Ti, «<BH3HAYAIOTh HAIIPSIM 1 XapakTep Bciel podoTu YkpaiHcbkol LleHTpans-
HOl Pamm» L.

3aranpHi 300pH MaJi CKJIMKATUCS HE PiJIIe OMHOTO pa3y Ha MiCsIlb, a Y
BUMAJIKy HarajbHOI OTpeOu nepeadadanncs eKCTpeHi 300pH.

Komnereniist 3aranpaux 300piB LlenTpanbhoi Paju 3akoHOIaBUMM LIS~
XOM HE BU3HAYaJIach, a CKJIJyBaJlach Y X0/ MpakTHYHOI AisuibHOCTI Paau. Ha
cecisix LlentpansHoi Pasn BupinryBaanch NUTaHHS ii BHYTPIIIHBOI OpraHizarii
(oOpanns Komirery, [Ipe3unii, komiciii Ta BU3HAUYSHHS IPABOBUX ITiJCTaB ix
oprasizarii Ta IisuTbHOCTI), hopMyBaHHs ypsiay Ykpainu (I'enepanpaoro Cek-
petapiary, Pagn Hapogaux MiHiCTpiB), yXBalleHHS] HAWBaKIIMBIIIINX 3aKOHIB
(po 3emi1to, po BUOOPHU 10 YKPaiHCHKUX YCTaHOBUYMX 300piB, PO 8-TOAUH-
Hull poGouuii feHs Toulo). Aje B OLIbIIOCTI 3araibHi 300pu LlenTpaipHOi
Payu Gymu hopymom, Jie 00rOBOpPIOBAITHCS 3araibHa CUTYaIlis B YKpaiHi, KOH-
KpeTHi Mpo0IieMu, 10 BUHUKAIH Y 3B’A3Ky 3 THMH YH 1HIIMMH TTOJIsIMH, Ha-
KPECIIOBAINCS HAPSIMUA MaiiOyTHBOT TisUTBHOCTI TOIIO.

HeBnuaHO 3pocTaroyua KinbKicTh 4ieHiB LlenTpansHoi Pagu poOua ii
3arajibHi 300pH, HE3BAXKAIOUN HA IIHPOKI TOBHOBAKEHHS, MaJIOe(DEKTHBHOIO
crpykrypoto. [TomiTiuHi emottii, gemaroris i oy ii3m Ha cecisx L{eHTpaib-
HOi Pamu Hepiako nepeBakaiiy HaJl KOHCTPYKTUBHOO MOJITHKOKO 2.

Binbi oneparuBHOIO 1 AieBOIO cTpyKTypoto Ilenrpanbuoi Paau Oyna
Mamna Pana, sika criodaTky nisijia Ik BAKOHaBUMiA opraH i HazuBanacs Komi-
teroM LlentpansHoi Pann.

[Mepmmii cknan Komitety Oyiio obpano 8 xBitHs 1917 p. 3aransHUMEU
30opamu Llenrpansaoi Pagu y ckiazai 20 woun. (romosa Llentpansnoi Paan,
JBa Horo 3acTymHuUKH Ta 17 dneniB). 3rigHo 3 «Hakasom Ykpaincekiit Len-
TpanbHiil Pani» #ioro ckiiag mommproBaBces 10 33 wieHiB, 3 akux jmmnie 20
(BpaxoBytoun ronoBy LlenTrpanbHoi Paau Ta 1BoX Horo 3acTymHUKIB) 00Hpa-
JUCS 3aTallbHUMU 300paMHi, pelITa MOMOBHIOBANIACS PILICHHSAMH CaMOTO

' Bicri 3 Ykpaiucekoi Llenrpansroi Pagu. — 1917. — Ne 5.
2 Tu.: Cemenenxo B. I. Ictopis CxinHoi Ykpainu. ITOHOBJICHHS KaliaaHiB
(I917-1922). - X., 1995. — C. 24-25.
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KomiTery, koTpuil Tako)K 0OMpaB TOJIB KOMICiid, mirounx npu LleHTpanbHii
Pani, ii cekperapiB Ta ckapOHHKA.

[IpaBa i 060B’s13ku Komitery Oyino BuzHaueHo «HakazoMm YkpaiHCbKii
HenTpanbiii Pami». KomiTeTy nopy4anocs BAKOHYBaTH OTOYHY POOOTY «B
KOHKPETHiH, TOCTIHHO 3MIHIOFOUYHICS 0OCTAHOBIII MOMEHTY» |,

Hyxe mBuako Komiter craB kepiBHUM ocepeakom Llentpansnoi Paan,
(hopMyBaB iHIIaTUBH, SIKI BHOCHIINCS] HA PO3IIIS]L CECiif, TOTyBaB MPOEKTH
HalBa)KIMBIIIMX PillleHb 1 HABITh MpOrojouryBas ix imeHeM LleHTpanabHOT
Panu. Komiret po3nopspkascs pinancamu LlenTpansHoi Pagu, KOHTpoIroBaB
1 CIIpSIMOBYBAB TIOTOYHY POOOTY, 34iHCHIOBAB 3B 30K 3 MICIISIMHU, KEPYBaB
JUSUTBHICTIO KaHIIEJSIPil, MTOB1IOMIISIB TYOSPHCBKI 1 TIOBITOBI pajy Mo 1MoC-
tanoBu L{enTpanbHoi Paau i cBOT pitieHHs.

Hampukinni wepBHs 1917 p. micns yrBopenHs ['enepansHoro Cekperapia-
Ty, 10 BIJIAaHHS SIKOTO BiINIILIM BUKOHABY1 (PYHKIT, BIAOYIUCS IIPUHITUITOB]
3minu y craryci Komitery Llenrpansnoi Paau. Binrenep BiH ctaB Ha3uBaTu-
cst Manoro IlentpansHoro Payioro i MaB 3akoHOaBui (DyHKIIIT B TPOMIKKax
MDK CECIsIMH.

29 uepsHst 1917 p. Komiter onepikaB npaBo «BUPIIIEHHS BCIX HaralbHUX
CIpas, 110 HalexaTh 10 kKomrereHmil [lentpansaoi Pagm» 2. OxHoyacHo
posmupuscs 10 40 gou. oro ckiana. Peopranizamist KomiteTy npogosxkuia-
sl Ha TI0YAaTy JIUITHS, KOJTU oro ckiax nomoBHuBCs Ha 30 % (18 ocib) momi-
TUYHUMH JIIST9aMH, SKi PENPE3eHTYBAIN HAIlIOHATbHI MEHIIIMHH, IO TPOXKH-
Baim B Ykpaiti . Y mepebiry el peopmu KoMiTeT 0CTaTo4HO 3MiHUB CBOO
Ha3By 1 cTaB iMeHyBarucst Maoro Panoro.

BaximBrM KpOKOM Ha IIUTSXY JI0 IIPABOBOTO 3aKPIIUICHHS OpraHi3aliiHuX
¢dopm mismpHOCTI Masoi Pagu crano 3arBepmxenns 1 ceprust 1917 p. «Pos-
knaxy pobotr Masoi Pau i 1i KoMicii» ¢, 110 9iTKO periiaMeHTyBaB MOPSI0K
00OTrOBOpEHHSI MUTaHb 1 yXBAJICHHS Ha iX MiJcTaBi pileHs Mamnoro Pajoro Ta
MOCTAaBHB Ha TPABOBY OCHOBY JSUTbHICTB 11 KOMICIH.

Mana Pana miotrxHs moBHHHA Oyiia 30Mparucs Ha 4eprosi 30opu. B pasi
HeoOXigHOCTI rojoBa Panu Mir ckivkary i HaJ3BUYaliHI 300pu. 3acinanHs
Marnoi Pamu BBaxancst paBOMOUHHUMH 32 HASIBHOCTI KBOPYMY: ISl CXBAJICH-
HSl BOKIIMBHUX 3aKOHOJABUUX PIillleHh KBOPYM BCTAHOBITIOBABCS y 2/3 3aralib-
HOT'O YKCJIa YICHIB, a ISl MEHIII BiAMOBiganbHUX — 1/2. PimeHHs cXBako-
BQJIUCS TIPOCTOIO OUTBIIICTIO TOJIOCIB BIAKPUTHM, 3aKPUTHM YH MTOIMEHHUM
ronocyBanHsiM. KepiBHa posib Ha 3aciianHsax Majsioi Paju BiiBoaMIaCH TOJIOBI

! Vkpainceka L{entpansia Pana. JlokymenTu i marepiamu. — T. I — C. 71.
2 Bicri 3 Ykpaincekoi Henrpanbroi Pagu. — 1917. — Ne 15-16.

* Mus.: BicTi 3 Vkpaincekoi Lenrpanbhoi Pagu. — 1917. — Ne 17..

4 Ius.: Tam camo. — Ne 19.
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HenTtpanbHoi Pagu, KoTpHii CKJIMKaB 1 BiB 3acCilaHHs, POMIOHYBAB MOPSIOK
JCHHUH, KepyBaB 00rOBOPEHHM, MMi0MBaB HOTO MiJICYMKH, BCTAHOBIIIOBAaB
MOPSIZIOK TOTOCYBAHHS MPOTTO3MITIH, 110 HAJTXOMMIN Bi hpaKiii .

PernamenT 001MIIIOB MOBYAHHSIM TTUTAHHS ITPO MiA3BITHICTE Manoi Pagu
niepen LenrpanbrHoro Pajoro. I xoua Taxi 3BiTH pOOHITHCS, BOHU MaJl CKOPi-
me indopmaniifauii, a He mia3BiTHUHN Xapakrep. Ha npakruni Mana Pana
cTaJia BiZ[irpaBaTH MpoBiIHY poib y AisibHOCTI LlenTpanbroi Panu. Tinbku
Mana Pana mana 3HaueHHs, OCKUIbKY IIIeHyM Llentpanbaoi Pagu 36upascs
pa3 Ha JEKUIbKa MICSLIB 1, BIATBOPIOIOYH Y PO3LIMPEHOMY MaclITall Te kK
caMe CITIBBiIHOLIEHHSI CHJI, HE BHOCUB Hi4OT0 HOBOIO 2.

Marna Pana ¢opmyBanacst Ha OCHOBI IPOMOPLIHHOCTI MK (HpaKIisMHU,
o cknaganu Llenrpansny Pany. V ceprni 1917 p. 3 63 uneniB Masoi Paau
JI0 YKpaTHCHKUX MapTiil Hanexano 35, eBpeiicbkux — 15, pocilicbkux — 10;
MONBCHKUX — 4 0CcO0H.

VY mpakruui pobotu sk LlenTpansHoi, Tak i Mainoi Pagu ckiaBcs neBHuiA
MOPSJIOK MiATOTOBKY YXBaJICHHS Ta ONPHJIIOAHEHHS HOPMAaTHUBHUX akTiB. Llei
MOPSI0K 3a0e31evyBaB MOXIIMBICTh PETENBHOT MIATOTOBKU MPOEKTY, BCeOi-
HOTO HOro OOTOBOPEHHS, ypaxyBaHHs IyMOK (haXiBIIiB.

3MilHIOBaIACh 1 CTBOpEHA Ha 1mouarky icHyBaHHs LlenTpanbroi Panu ii
IIpe3unis, sika BUKOHyBaJIa (PyHKLIi OBCSAKAEHHOIO KePIBHULITBA MiATOTOB-
4oro podoTtoto 1o ceciit Llenrpansuoi Pagn i 3aciqans Manoi Pann.

SlckpaBuM BHSABOM NMpHUXHIbHOCTI LleHTpansHOT Paju 1o nomitnaHoro M
17ICOJIOTIYHOTO TUTIOpaTi3mMy ctajio odopmiieHHs BiiTky 1917 p. y Llentpasns-
Hi¥t Pani napTifinux Qpaxiiii corian-aeMoKpaTiB, pajuKai-J1eMOKpariB,
ecepiB, MO3aNapTiHHUX COLIAICTIB, HAIIIOHAJI-PEBOJIOIIOHEPIB, TPYJOBUKIB
Ta iH.

[Ipo nemMokpaTu4Huil XapakTep NPeaCTaBHUIILKOTO OpraHy YKpaiHChKO-
r0 Hapoay rOBOPUJIO i Te, 0 Y HOro cKiajai nepedyBayii NpeiCcTaBHUKH
YHUCJICHHUX TPOMaJl: CIIIKH aBTOHOMICTiB, ToBapucTBa «IIpocita», ToBa-
pHCTBa yKpaiHCHKUX NPABHUKIB, BINCHKOBUX TOBAPHCTB, YKPATHCHKOIO COIO-
3y JKIHOK, FOHAIIbKOI CITIJIKH Ta iH.

VY nyci BUMOT napiJaMeHTapu3My CKJIaJaBcs i JIEMyTaTChKUN CTaTyc
waineniB L{enrpansroi Pagy, koTpi moBHHHI OyiH MpaIfoBaTH HAa TMOCTIHHII
ocHOBi. IM HagaBamuCh MUPOKi TapaHTIi 119 BUKOHAHHS €IyTaTChKUX
000B’s13KiB, IEPETyCiM MPABO JCMYTATCHKOIO 3aITUTY, 3a0e3MeuyBaiacs Jemy-
TaTCbKa HEJJOTOPKAHHICTb.

! us.: Ykpainceka lenTpansua Pana. lokymentu i marepianu. — T. 1. —
C. 208-209.

2 Tus.: Tonvoenseizep A. A. VI3 KneBckux BoomoMHUHaHuMit // PeBoumonus Ha Ykpa-
uHe 1o Memyapam oensix. — M,; JI., 1930. — C. 30.
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I xoua B mpoueci aepxkaBoTBopeHHs yaciB LlentpansHoi Panu Oymno Ga-
raro mpobiemM, cepen sskux — (opma Ykpaincekoi lepkasu, 11 1epkaBHO-
NpaBoOBi cTOCYHKH 3 Pociero, opranizaiiist BIacHOI apMii, CHCTEMH MPaBOOXO-
POHHHX OpTraHiB TOIO, aje icropis LleHTpanpHOl Panu nepeKoHIuBO CBif-
YHUTh, 10 BOHA (OpMyBajgachk SIK MIUPOKONPEACTABHUUBKUNA OpPTaH
YKpaiHCBKOTO Hapo.ly, PEYHHK HOTO BOJII 1 3arajioM CBOEPITHUN PEBOIOLIIH-
HUIA TApJIAMEHT, OPraHi30BaHUH 1 1i0YMI HA IEMOKPATHYHHX 3acalax.

B. I'onuapenko, 4neH-KOPECHOHACHT
AllpH Vkpainu

IIpaBo 3axkoHonaBuux opradis YCPP
HA KOHCTUTYUIHI MPOTeCTH i HOro peaJisamist
y 1920-T1i poxu

B icTopii Ykpaiau XX cT. OyB JJOCUTH TpUBAIIUIl TIepio iepeOyBaHHs y
CKJIa Il yTBOpeHOTO 3a ii yuactio 30 rpymas 1922 p. Coro3y PCP, sikuii 3rigHO
3 ycraHOBUMMH HoKyMeHTamHu ([lekiaparis mpo yrBopernst CPCP 1922 p. i
Horogip mipo yrBoperHst CPCP 1922 p.) Bu3HaBaBcs COFO3HOIO JIEPIKaBOO,
YTBOPEHOIO Ha OCHOBI JOOPOBUILHOTO 00’ €IHAHHS PIBHONPABHUX pa-
JISHCHKHX comianicTuaHux pecnyomik (PCOPP, YCPP, BCPP, 3COPP) 3i
30epeKEHHSM 3a KOKHOIO 3 HUX ITpaBa BUIBHOTO BUxoy i3 ckiaxy CPCP!.
31 ciuns 1924 p. 11 3’31 Pax CPCP 3arBepnuB Koncturyiiro CPCP, B ocHo-
By siKo1 Oy mokutazieHi 3a3HadeHi Jleknaparis i Jlorosip. Y 3B 53Ky 3 yTBO-
perrsim CPCP o Koncrutymii YCPP 1919 p. IX Beeykpaincekuii 3’131 Pan
(TpaBeHb 1925 p.) BHiC 3MiHH, ITOB’3aH1 3 YTBOPCHHSIM COFO3HOT JIEPIKABH 1
BXOJPKEHHsAM J10 ii cxiiany Y CPP.

Coro3 PCP sik coro3Ha JiepykaBa MaB KOHCTHTYIIIIHO BU3HAUCHI IIEHT-
pasibi opranu Biaau (3’131 Pag CPCP, Llenrpansuuii Bukonasunii Komiter
CPCP (IIBK), ITpe3umiro 1I1BK), a Tako)k BUKOHABUMN 1 pO3MOPS YU Op-
ran — Paxy Hapomaux Kowmicapie CPCP (PHK). [lis 6e3nocepenHporo ke-
PIBHHIITBA Tally3sIMH JICP>KaBHOTO YIPABIIHHS, [0 BXOJHIIH JIO KOJIa MPe-
metiB Binanas PHK CPCP, yrBoproBanmcs HapomaHi komicapiatu CPCP (3a-
ralbHOCOI03HI Ta 00’ eqnani). Jlorosip npo yrBopeunss CPCP 1922 p.,

! TuB.: COOpHUK HOPMATHBHBIX aKTOB 110 COBETCKOMY I'OCY/IapCTBEHHOMY IIpa-
BY. — M., 1984. — C. 50-51.
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Konctutyniss CPCP 1924 p., nesiki iHII COIO3HI 3aKOHO/IaBY1 aKTH BU3HAYa-
M XapakTep B3a€EMOBIJHOCHH MiX IIEHTPaJIbHUMHU COI3HHUMHU 1 pec-
MyOJiKaHCHKUMU OpraHaMU BJIJM 1 YIpaBliHHSA. 3a3HAYCHUMH aKTaMHu,
30KpeMa, BU3HA4YaI0Ch IIPaBO HalBUIIMX OPTraHiB BIIaJH COIO3HUX pecItyOIiK
CyTTeBO BIUTMBaTH Ha TieBHi npaBoBi akti PHK CPCP i coro3HiX HapKoMariB.
e BumuuBaIo nepin 3a Bee 31 3micty CT. ¢T. 151 17 JloroBopy 1mpo yTBOpeH-
Hst CPCP i ct. 59 Koncrutyiii CPCP 1924 p. Tak, ct. 15 JloroBopy HajaBa-
na [IBK coro3nux pecry6mik (a TeM camnM i Beeykpaincskomy LIBK) mpaso
orporectoByBaru nekpetn i nocranoBr PHK CPCP no IIpesunii IBK CPCP,
HE NPU3YNHUHAIOUN iX BUKOHAHHA. Y BUKJIIOYHUX BUIAIKaX MPU OYEBHUIHIN
HEBIJIMOBITHOCTI PO3MOPSKEHb HAPKOMATIB YMHHOMY 3akoHO/aBcTBY [IBK
COIO3HUX PECIyOIiK MOTJIM PU3YITUHATH 1X BUKOHAHHS, TOB1IOMHUBILH ITPO
1Ie COIO3HI OpraHHu JepkaBHOi Biaau (ct. 17 Jorosopy). BiamosigHo x 10
ct. 59 Koncruryuii CPCP 1924 p. IBK i Ilpe3unis LIBK coro3noi peciry0-
JIKY TeTiep MOIIIM MPU3YTIUHSTH JIit0 posnopsikeHb Hapkomatis CPCP y pasi
OUYEBHJIHOT HEBIJIMOBITHOCTI X COrO3HIM KOHCTUTYIIIT, COI03HOMY 3aKOHO-
JaBCTBY a00 3aKOHOIABCTBY COFO3HOI peciyOuiku'.

[Monibue mpaBuio nepegdayaia i cT. 8 3araJbHOTO MOJIOKEHHS PO
HaponHi komicapiatu CPCP, sike Oyno npuiiaste 12 nucronana 1923 p.
III ceciero LIBK CPCP I ckiukansst, ne 3a3Hadanocs: «8. Po3mnopsmkeHHs
HapoaHux komicapiariB Coro3y PCP moxyTs OyTu npusynusesi Llentpanb-
Humu Bukonasunmu Komiteramu a6o IIpesunismu LIBK coro3znux pecryoiik
y pa3i OYeBUIHOT HEBIAMOBIIHOCTI JIaHOTO po3mnopskeHHs: Konctutymii
Cotozy PCP, 3akoHonaBctBy Co103y 200 3aKOHOIABCTBY COIO3HOT PECITyOIiKH.
[Ipo mpusynuHeHHs po3nopsikeHHs LlenTpansHi Bukonasui Komitetn abo
ITpe3unii Llentpansuux BukonaBunx KoMiTeTiB coro3HUX pecityOik Heraii-
HO noBigoMisiroTh Pasni Haponnux Komicapi abo BiAmoBiHOMY HapOJHOMY
Kowmicaposi Corozy PCP»2.

Takum YMHOM, COIO3HE 3aKOHOAABCTBO JJO3BOJISIIO COIO3HUM PECITyOIiKam
3a MEeBHUX YMOB 3aXHIIIaTH CBOI MIPaBa BiJl MOXIIMBOTO BiJIOMYOTO CBaBLILIS
3 OOKY COIO3HUX OpraHiB ynpaiiHHS. HajineHHs pecryOnikaHChKHUX 3aKO0-
HOJIABYMX OPTaHIB BIaJIM NMPABOM BCTYIATH Y BCTaHOBJIEHI KOHCTHTYIII€0
CPCP BigHOCHHH 3 PO3B’s3aHHS KOH(IIIKTIB 3 COFO3HUMHU OpraHaMU CBiJYUTh
TIPO BIJICYTHICTh BIJIHOCHH MPSIMOTO i 0€33aCTEPEXKHOTO ITiTKOPEHHS MTEPIITIX
npyrum. [IpakTrka B3a€MOBITHOCHH COIO3HUX 1 pecIyOliKaHChKUX JepKaB-
HUX opraHiB HezabapoM micist yrBopeHHst CPCP mokasana, o nepenoaueHuii

! Tue.: COOpPHUK HOPMATHBHBIX aKTOB 110 COBETCKOMY I'OCYIapCTBEHHOMY IIpa-
By. — C. 65.
2C3 CCCP. - 1923. — Ne 21. — Cr. 280.
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Koncrutyuiero CPCP MexaHi3M 3aXHCTy COIO3HHMHU peCIyOlikaMu CBOIX
npaB OyB CTBOpeHMI HeBUIaAKoBO. [10BHOT rapMoHii y B3a€MOBiTHOCHHAX
opraniB ynpasniHasg CPCP i coro3nux pecny0iik He cranocs. 3 HbOro MpH-
Bony B. Jlebenunchkuii nmucas: «He3Baxkaroun Ha BU3SHAYEHICTH 1 371arojI-
JKEHICTh KOHCTUTYLIIIIHOT CHCTEMH B raity3i 3aKOHOJaBY01 KOMIIETEHIII] Bep-
xoBHUX opraniB Coro3y i COI03HUX pecnyOlliK, BCe K TakH B IiH Taixy3i BH-
HHMKA€ YUMaJo IPAKTUYHUX YCKIIaJAHEHb, KOTP1 HEPiAKO BeIyTh O B3a€EMHOI
HEY3TOJDKEHOCTI 1 CyMepeyHoCTi 3akoHoaaBcTBa COrO3Y 3 3aKOHOIABCTBOM
COIO3HHUX PeCITyOiK»'.

Co103H1 OpraHu YIpaBIiHHSI, 3A1HCHIOIOYN MPABOTBOPUY MiSUTBHICTD,
MIOYaJIM TTOBOJI BUXOIUTH 32 MEXI MpaB, HaJaHuX iM J[oroBopom mpo yTBo-
pernst CPCP, a Takoxk 3a Mexi MPSIMOTO 3MICTY BiJIIOBIIHUX MyHKTIB CT. 1
Koncrutyuii CPCP 1924 p. (TuM camMuM 3BYKyBaid 00CST MOBHOBaXCHb
COIO3HHX pecIyOiK i ycix 1X opraHiB Biaau i ynpasininas). Lle nodpe iiroc-
TPYE, HATPUKIIA, MaTepiai A0 MPOTOKOMY 3acinanHs KoHCTUTYIIHHOT Komicii
PHK YCPP iz 3 Bepecust 1923 p., sikuii siBIsIB cOO00 HajiclIaHy Ha aJIpecy
IIBK i PHK CPCP nomnoBinHy 3anucKky mija Ha3Boto «J{o mutaHHs po ype-
TYJIIOBAaHHS 3arajlbHOCOIO3HOTO 3aKOHOABCTBa 1 10 [10105KeHHs PO 3aKOHO-
naBay komicito npu Pamnapkomi CPCPy». B 3ammcii 3a3Haganocs, 1mo «3a
HETPHUBAJIMIA CTPOK ICHYBaHHS 3arajlbHOCOK3HOTO 3aKOHO/IABCTBA BHUSIBHJIIM-
Csl IesIKi HeNOPO3yMIHHS MK 3arallbHOCOK3HHUM IIEHTPOM 1 COFO3HUMU
pecnyOikaMu. 3aralibHOCOK3HUHN IIEHTP y CBOIH HOPMOTBOPUiil poOOTi
HEPIJIKO BUXOJUB 33 MEX1, HajaHi HoMy KOHCTHUTYIII€I0, TOPYIIYIOUH CYBe-
PEHITET COI03HUX pecityOinik. 30KkpeMa, y CrpaBi BUIaHHS HOPM IIUBUIBHOTO
npaBa KoHcTUTY1Lis Hazlae 3aralbHOCOIO3HUM OpraHaM MPaBO BCTAHOBITIOBA-
TH JIMLIE 3araibHi OCHOBH (11. «m» cT. | Koreruryuii); Tum yacom [lonoxen-
Hs BiJ 27 aumHs 1poro poky «IIpo miapsaum i moctaBkm» (M3Bectus Ne 171),
nocranoBa PHK Bin 18 numnus nuboro poky «IIpo ToBapui 3Hakm» (M3Bectus
Ne 174) Bunatorscst opranamu Coro3y 3 MOPYIICHHSIM KOHCTHTYIIIHHIX 3a-
KOHIB SIK HE OCHOBHI, a JIeTaJlbHI HOPMH Y€ProBOro HUBUILHOTIO 3aKOHOAB-
ctBay’. Jlami B 1[bOMY JIOKYMEHTi HABOJAMTHCS HU3KAa HOPMATHBHUX aKTiB
COIO3HUX OPraHiB y rajy3i rocrnogapcbKoro, couiaJbHO-KyJIBTYpPHOTO OyaiB-
HUIITBA, sIKi 32 CBOTM 3MICTOM BUXOJIFJIM JIAJIEKO 32 MEXKI KOMITICTCHIIii COFO3HUX
opranis®. SIk 3a3HaYaOCs y IIUTOBAHOMY JIOKYMEHTI, «3MIHUTH 3a3HAYCHY
HEJJOCKOHATICTh 3aKOHO/IaBCTBA NIJISIXOM HACTYITHUX NPOTECTIB 1 BUIIPABICHb
Ha[3BUYAIHO BaXKKO 1 IIPUTOMY HAJITO HE3PY4YHO, 0O YacTa 3MiHa 3aKOHOJAB-

! Tus.: CoB. cTpouTenseTBo. — 1929. — Ne 7. — C. 75.

2 lenTpaspHuil 1ep)KaBHUI apXiB BULIMX OpraHiB Biagu Ykpainu. — @. 2. — Om.
2.—Cmp. 981. — Apk. 6 (mani: [ITABOBY).

3 Tus.: Tam camo. — Apk. 6-7.
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YUX HOPM, 3BHYAWHO, BHOCHTH JIMIIIE I€30PTaHi3allifo B yrpasmiHass»'. Ha
3acimanni Koncruryniiinoi komicii PHK YCPP 17 Bepecnst 1923 p. Oyio npu-
iHsATO 10 Bimoma 3asBy [onou PHK YCPP B. Uy6aps mpo Te, mo Pagnapkom
pecmy6itiku onpotecTyBas «11-12 % BCcbOro BUIaHOTO /10 IIHOTO Yacy 3aKOHO-
naBcTBa Coro3y 1 1110 BiH Mae HaMmip Tij yac cBoro nepedyBaHHs y MOCKBI
0OTOBOPHTH TIONIEPEHBO 1€ TIMTaHHs Ha Hapasi [oiiB Pagnapkomisy?,

3 xoBTHS 1923 p. B Ykpaini monepenHiil po3nisi MUTaHb PO OMPOTEC-
TyBaHHS HEKOHCTUTYIIHHMUX HOPMATHBHUX aKTiB COFO3HUX OpraHiB cTajia
3aidicHioBaty KonctuTymnilina komicis npu Beeykpaincekomy LIBK, siky Oyio
ctBopeno noctanoBoro BYLIBK Bix 10 xoBTHs 1923 p. «IIpo yTBOpeHHs
KoHucTuTymiitHOT KOMicii». B mocTaHoBI1, 30KpeMa, TOBOPHUIOCS: «Y TBOPUTH
KoHcTuTymiiiHy KOMICi0 st pO3IIIsily KOHCTUTYLIHHNX ITUTaHb, 10 BUTLTH-
BaroTh 3 opraunizaiiii CPCP, y cxiani T. [letpoBchkoro (rosiosa), T. @pyHse
(3actynHuk), T. Hybaps. Kowmiciro BBaxaTu Takor, o nepedyBae npu
BYLIBK»®. 3 apxiBHUX JOKYMEHTIB BHIHO, 1110 KOHCTHTYIIi#HA KOMICIis Tpr
BVYIIBK perynsipHo po3misiana MUTAaHHS, SKI BHHUKAIH Y TIPOIECi B3ae-
MOBIJTHOCHH COIO3HHX 1 YKPaiHCHKUX pecIyOniKaHChKMX OpraHiB Biaau. Tak,
20 xBiTHs 1925 p. Ha 3aciganni KoHcTuTyiiiHoi KoMicii po3misigaBest MPOeKT
nigroroienoro HKIO YCPP nporecty Ha nocranoBy IIBK CPCP Binx
14 nuctonana 1924 p. npo BiacTpoueHHs ckiaukanus 3°i3ny Pag CPCP Ha
kBiTeHb 1925 p. Haponuuii komicapiat roctunii Y CPP MoTUBYBaB HEKOHC-
TUTYIIHHICTS 3a3HaueHoi moctanoBu L[BK CPCP i, 1m0 BoHa «abCOIIOTHO
BHUXOJIUTH 32 MeXi moBHoBakeHb [Ipe3uii [IBK CPCP i B3arasi BepxoBHHX
oprauiB CPCP»*. Koncruryniiina xkomicist mpu BYIIBK BucuoBku HKIO
YCPP npo HekoHcTHTyLI#HICTh ocTaHOBHU [Ipesuaii LIBK CPCP Bix
14 nucronana 1924 p. Busnana obrpynroBanumu’. 30 kBitHs 1925 p. BinOy-
nocs 3aciganns [Ipe3uaii BYLIBK, Ha sikoMy 3aTBepKeHO MPOEKT mpotecTa’.
Jokyment OyB Hagicnanwuii 1o [Ipesunii [IBK CPCP. HaBenenuii marepian
CBIJUUTH TPO Te, 10 HAMITHIIACS TEHJCHLIs JO PO3LIMPEHHS KOMIIETeHLT
COIO3HUX OpraHiB y raiy3i BuOopuoro npasa. Sk 3a3Hauanocs y ctarti «/lo
MIUTAHHS TIPO Nepenisi 3aKOHOJaBCTBa PO BUOOPYI IpaBa rpoMaisH 1 Ipo
TOPSIIOK 3/IMCHEHHS! BUOOPIBY, TPAKTHKA PETYIIOBAHHS COFO3HHMH OpraHa-
MU BUOOPUOTO TIpaBa «XapaKTEePU3YEThCS THM, IO COIO3HI OPraHH BiTHOCSTh
JI0 CBO€ET KOMITETEHIIIT HE TITBKH PO3POOKY OCHOBHHUX TOJIOKEHB, IO CTOCY-

! [leHTpanbHUii IepKaBHU apXiB BUIIMX OpPraHiB BiIau Ykpainu. — Apk. 8.
2 Tam camo. — Crip. 872. — Apk. 1.

3CY YCCP. - 1923. — Ne 45. — Cr. 562.

‘IIJJABOBY. — @. 1. — Om. 2. — Cup. 1746. — Apk. 82.

5 lus.: Tam camo.

¢ Mus.: Tam camo. — Apk. 150.
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I0ThCSl BHOOPYHX IMpaB TPOMAJIsiH, aje i BUIaHHSI BUOOPUUX aKTiB, KOTpi
BIJTHOCSITBCS /IO KOMITETEHIIT HAMBHUIUX OPraHiB BJIaJd OKPEMUX COIO3HHX
pecryOmik» .

HekoHcTHTyIIlHE PO3NIMPEHHS KOMITETCHIIIT COFO3HUX OPraHiB BIIAIH
CIIOCTEPIrajocs 1 B IHIIMX raly3sX IPaBoBOro peryntoBanHs. Tak, 28 rpyass
1923 p. IBK i PHK CPCP npuiinstinu nocranoBy «IIpo peopranizartito koo-
niepariii Ha 3acajax o0poBiipHOTO WwieHcTBay. [pesnais BYLIBK ockapxu-
na 'y [IBK CPCP 1eii coro3Hui HOpMaTHBHUI aKT 1 POCHIIa CKacyBaTH HOro,
AK TaKui, 110 NOPYyILIyBaB CyBepeHHI Mpasa pecnyouik. e ogun npuknaz.
Ipesunis BYLIBK Buecna nporect Ha nocranoBy [[BK i PHK CPCP Bix
21 nucronana 1924 p. «IIpo 3minu [TonoxkeHHs Mpo JAep:KaBHI MigPSAM 1
nocTaBku» 1 Ha came «IloJoKeHHs PO JIepKaBHI MAPSAN 1 TOCTABKU» BiJl
27 muamast 1923 p. six Taxi, mo cynepeunnu Konerurynii CPCP. MotuByBa-
JIOCSI 11 TUM, 110 3rifHo 3 . «m» ¢T. 1 Korcrutyuii CPCP Biganuio Coro3y
PCP mijgsarano BCTAaHOBIEHHS TUIBKA OCHOB LIUBIILHOIO 3aKOHOIABCTBA.
3a3HaueHi X 3aKOHOJABY1 aKTH, SIK MIJAKPECITIoBaiIoCch y npotecti [Ipe3umii
BY1IBK, BcTaHOBIIOBAIMN JETall 3aKOHOIABYOTO BU3HAUCHHS JIEPIKABHUX
MAPSIIB 1 TOCTABOK, IO BXoAMI0, Ha AyMKY [Ipesnnii BYIIBK, BignosigHo
10 ct. 3 Korcruryiii CPCP 1o KoMIteTeHIIii COFO3HUX pecyOimiK?.

[TomiTHO po3mIMprOBajIach KOMIETEHIIIsI COIO3HMX OpPraHiB i B ramysi
KpUMiHAIBHOTO TipaBa. 3rijgHo 3 1. «m» cT. | Koncrurynii CPCP BepxoBHi
opran# Biagu CPCP Oynu MOBHOBa)KHI BCTAHOBIIFOBATH JIAIIIE OCHOBU KPHMi-
HAJIbHOTO 3aKOHOJ/IaBCTBA, 3arajibHi MPUHIUIIA KPUMIHAIBHOI MOJITUKH,
000B’SI3KOBI AJIs COIO3HUX peciyOriK. BU3HaueHHs: OKpeMUX BUIB 3II0YHHIB
1 pO3MipiB MMOKAapaHHS 3a iX BUNHEHHS 3aJUIIAIOCS Y BiTaHHI COFO3HHX pec-
nyomik. OmHak yxe y cT. 3 « OCHOBHHUX Hauall KpUMiHAJIbHOTO 3aKOHOIABCTBA
Coro3y PCP i coro3nux peciryOitiky, siki Oyiu npuidHATI y xoBTHI 1924 p. 11
cecieto LIBK CPCP 11 ckimkanss, [pesuaii LIBK CPCP 6yiio Hanano npaBo
y HEOOXIJIHUX BHIIQJIKaX BKAa3yBaTH COFO3HUM peCITyOIlikaM pifl 1 BHIU 3J10-
yuHiB, 1o sikux Coto3 PCP BBaxaB HEOOXITHUM TIPOBEICHHS «BU3HAYCHOT
JiHiT equHOT KapaasHol momiTuku»®. Sk 3a3nauaB E. [TOHTOBHY, «SIKIIO
ieTbes Ipo «BUAM 3JI0UUHIB, TO LIJIKOM ACHO, III0 OCHOBWY 3AJIUIIMINCS
JiasieKo mo3aay»*. Iy mopansiioMy B HU3II 3arallbHOCOIO3HHX HOPMAaTHBHUX

"' Pan. Vkpaina. — 1925. — Ne 1-2. — C. 27. To Takux MpaBOBHUX aKTiB, MPUITHATHX
COIO3HMMH OpraHaMH, aBTOP 3a3HAYCHOI CTATTI BIAHOCHUB, 30KpeMa, puitHaATi [Ipe3naiero
IIBK CPCP nocranoBy Bia 16 ciunst 1925 p. npo nepesudopu Paj ta iHCTpyKIIifO Mpo
nepesrbopu Pax (nuB.: C3 CCCP. — 1925. — Ne 6. — Cr. 54, 55).

2 lus.: LITABOBY. — @. 1. — Om. 2. — Cnp. 1746. — Apk. 45.

3 Kypc coBerckoro yronororo npasa: B 6 . — M., 1970. - T. 1. — C. 95.

* ITommosuy D. 3. O npaBax opraHoB Cor03a M COI3HBIX pecyOInK B 00nactu
3akoHozaTenbeTBa // [IpaBo u xu3Hb. — 1927. — Ku. matas. — C. 13.
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aKTiB MICTHJIMCS BKa31BKM Ha BiAMOBIJAIBHICTh Y KPUMIHAJIBHOMY TOPSAKY
3a KOHKpPEeTHI1 37104KHU. 3a migpaxynkamu B. /ls61a, Ha cepenuny 1925 p.
TaKUX HOPMATUBHUX aKTIB COIO3HUMHU OpraHaMu OyJIO MPHUHHSITO OJIN3HKO
40'. Bee e, 3BiCHO, 3BY)KyBaJIO IIOBHOBa)KCHHS OPTaHiB BIAJU COIO3HHUX
pecny6uik (y Tomy uucni YCPP) y rany3i KppMiHaIbHOTO 3aKOHOJABCTBA.
3navne po3mmpenHs komrereH il Coro3y PCP i BiAmoBigHO 3By:KeHHS
KOMITETEHIIIT COIO3HUX PEecITyOIiK BiIOyBAIHCS TaKOXK 32 PaXyHOK NEpEeBH-
IIEHHS CBOIX TIOBHOBaXXeHb 00’ eHaHMHU Hapkomatamu CPCP (mepir 3a Bce
HK®, BPHI, HKT). IIpakTuka nokasaia, 10 3aMicTh TOTO, abW BHJIaBaTH,
kepyrounch cT. 54 Korcturynii CPCP i ct. 16 3aranbHOT0 MoJI0KeHHS PO
HapozHi koMicapiatu CPCP, e TupeKTHBY 10 CBOEMY BiJIOMCTBY, IIi Hap-
KOMarTH, TIEPEBHIILYIOUH CBOI TOBHOBAXKCHHS, CTAJIM BCE YaCTIlIe 1 YacTile
BHJIaBaTH HOPMATHBHI aKTH, KOTPI JIOKJIAJHO PETIAMEHTYBAJIU BIAMOBIIHI
raiy3i ynpasmainas’. TuM caMuM OZHOUMEHHHUM pPeciTyOIiKaHCHKUM HapKO-
Maram Hidoro He 3aJIMIIAN0Cs, SK NpUIMaTH HOPMAaTUBHI aKTH LEHTPATbHUX
COIO3HUX HApKOMATIB JI0 BUKOHAHHS, HE MAlOYH MOMKIMBOCTI iX JleTaii3yBaTu
CTOCOBHO MicuieBux yMoB. [lepxkaBHi opranu Y CPP nocuth akTuBHO peary-
BaJIM Ha TaKi NEPEBULICHHS COIO3HUMH HApKOMaTaMu 1X MOBHOBaXeHb. Tak,
3a iepion 3 kinmg 1923 no 1926 p. [Ipokyparypa YCPP y nopsinky 37iiicHeH-
HS HAIVISIy 32 JIOICPIKAHHSAM COIO3HUMH Hapkomaramu Bumor KoHctutyiii
po 00cAT iX HOPMOTBOPUOI AISITLHOCTI Haaicaana 75 3sepHeHs 1o [pe3umaii
BYILIBK®. Ilpuuomy kinbkicts nmogaub [Ipokyparypu YCPP mo Ilpe3umii
BYILIBK maina teneHiito 10 3poctanss. Tak, skmo y 1923 p. Takux moganb
oymo 1, 0oy 1927 p. — Bke 49*. Bci 100 % momans [Ipokyparypu YCPP 1o
[pe3unii BYLIBK Oynu Bu3HaHi 00rpyHTOBaHMMH 1 HagicaaHumu 1o [lpe-
3unii UBK CPCP. Bunagxu pearysanns [Ipesunii BYLIBK Ha HexoHCTHTY-
1iitHI aktu (200 OKpeMi iX HOPMHU) COIO3HUX OPTaHiB YNPABIIHHS Malu
Micrtie 1 y nonaneiiomy. Tak, Ha cBoeMy 3acinanHi 24 munas 1929 p. [pesunis
BYIIBK po3srisinyna nonanus [Ipokyparypu ¥YCPP npo npusynuHeHHs il
noctanoBr HKToprieni CPCP Big 6 uepBHs 1929 p. BiqHOCHO po3mofiny
noxofiB « Yipxiioa». [Tpesunis BYLIBK nmocranoBuia moroqutucs 3 mojaaH-
HaM IIpoxypatypu YCPP it npocutu IIBK CPCP ckacyBain nocraHoBy
HKToprisni CPCP Big 6 uepsus 1929 p. y nopsinky ct. 59 Koncruryuii CPCP

! luB.: [[sa6n0 B. K. CyneOnast oxpaHa KOHCTUTYLH# B OypiKya3HBIX FOCYAapCTBax
u B Coroze CCP. — M., 1928. — C. 37.

2 Tu.: Jle6eounckuii B. I'. Koucturyuuonnsiit Hagzop B Coroze CCP u MeTosib! ero
ocymiectienus // CoB. cTpoutenbcTBo. — 1928, — Ne 9.

3 Tus.: ITABOBY. — @. 1. — Om. 3. — Crp. 506. — Apk. 272.

4 Tus.: Muxaiinux M. OCHOBHI MOMEHTH poGOTH MpoKypatypu 3a 1926/27 pp. /
Uepsone mpaBo. — 1928. — Ne 13—-14. — C. 632.
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1924 p.! Jlesske po3UIMpEeHHs TOBHOBAKEHL B HOPMOTBOPUIH TisITBHOCTI
CrocTepiranocs i mo JiHil HeoO’ €HAHUX COIO3HUX HAPKOMATIB .

HeBnuHHe po3mmpeHHs MOBHOBaXEHb COIO3HUX OPraHiB y ranysi HOp-
MOTBOpPUOCTI, 110 cynepeunsno Kouctutyuii CPCP 1924 p. i Bukiukano
MPOTECTU peciyOniKaHChKUX OpraHiB Biau, 30kpeMa [Ipesunii BYI[BK,
Mae cBO€ mosicHeHHs. Tak, A. BUHOKYpOB NOSICHIOBAaB IPUYMHU KOHCTUTY-
MIHHIX KOHQIIIKTIB CKIIAIHICTIO 1 HOBU3HOIO B3aeMoBigHocuH Cotozy PCP i
coro3HuX pecnyouik®. Ha ckiaHiCTh yB’I3KH IHTEPECiB COIO3HNUX PECITyOTiK
3 inTepecamu Coro3y PCP 1 BinoOpaxkeHHs iX y 3aKOHOJABCTBI 3BepTajach
yBara i B iHmux myomikarisx®. M. Peiixesb BBaKaB, 10 OIHIEIO 3 TPHUHH,
SIK1 JIKAJIM B OCHOB1 KOHCTUTYIIHHUX HEMOTO/PKCHOCTEH B MOYATKOBUI
nepiox oopmierHst Corosy PCP, Oy «1ieHTpamicTChKi HABUYKH, YCIIAIKO-
BaHI YaCTHHOIO COIO3HOTO amapary BiJ Munymoro»’. Ha aymky x E. TlonTo-
BHMYa, HE OYJIO WOAHOT «(peepaTUBHOI AePIKABH, B SIKiii OM KOMIICTCHIIis
Coro3y He 3HaXOAWIACs y BIIHOCHHAX J10 KOMIIETEHIIIT AeprKaB, 10 BXOAMIN
J0 Hel y cTaHi 60pOTHOH 3a CBOE YTBEPDKCHHS 1 PO3BUTOK»’. PO3IIUpPEHHIO

! Tus.: IJIABOBY. — ®. 1. — Om. 5. — Cup. 36. — Apk. 85 (3BopoT).

2 Tus.: C3 CCCP. — 1925. — Ne 9. — Cr. 87. Ipo iHIIi MpUKIAIH, IO CBiYaTh PO
PO3LIMPEHHS 3aKOHOAABYMX TOBHOBAKEHb COIO3HUX OPraHiB y Pi3HHUX Taly3sx Hpasa y
KOHCTUTYII#HIN npakTuui quB.: Ja610 B. Pazsutue Koncturyuuu Coroza CCP B mpo-
Hecce KOHCTUTYIIMOHHOM MPAKTHKH (COOTHOLICHUE 3IEMEHTOB CTATHKU U JMHAMHKH B
coBeTcKoii coro3noit Koncrurynun) // Cos. mpaBo. — 1926. — Ne 3. — C. 40; Kondunukrasie
nena // CoB. cTpoutenbeTBo. — 1926. — No 3—4. — C. 158-161; Ne 5. — C. 131-134; Kon-
¢mmuxtHBIe Bonpock! // Tam camo. — 1927. — Ne 1. — C. 117-119; Ne 2-3. — C. 230-231;
Koudmukraeie nena / Tam camo. — 1927. — Ne 8-9. — C. 126-131; KondnukrHble Borm-
pocbl // CoB. crpoutenbetBo. — 1927. — Ne 10-11. — C. 228-229; 1928. —Ne 2. — C. 8285,
149; Kondnuxrasie nena / Tam camo. — 1928. — Ne 10. — C. 138-140.

Sk 3a3naqaB E. [ToHTOBHY, «IIPUKIIAIB SIK 33/I0BOJICHHS, TaK 1 BIIXMJICHHS KIIOMOTaHb
1IBK coro3nux peciryOitik po 3MiHN a00 CKacyBaHHs IOCTAHOB, 3aTBepkeHuX [Ipesuiero
IIBK CPCP, moxHa Oyino 6 HaBectr 6e3miw» ([lonmosuy J. KOHCTUTYLIMOHHBIE B3aMO-
OTHOIICHUS U pa3pelieHne KoHIUKTHBIX BorpocoB // CoB. cTpouTenbeTBo. — 1929, —
Ne 6. —C. 22). Y 1150My JIETKO MEPEKOHATHCSI, 3BEPHYBIIIUCH JI0 TAKOTO, HATPUKIIA], JKEpENa,
sk «[Ipakruka [pesumayma LIMK Coroza CCP B o0acTit KOHCTUTYLMOHHOTO (OOIIEro U Cy-
ne6Horo) Hagzopay. (Coopauk nocranonenui [pesnmiyma LUK Coroza CCP, mpusATHIX
B MOPSIIKE OCYIIECTBICHNS KOHCTUTYIIMOHHOTO Has3opa ¢ 1924 o 1930 rox. — M., 1931).

* JTus.: Burnokypog A. H. O KOHCTUTYIIMOHHOM Haza3ope // BectHuk BepxoBHOrO
Cyna CCCP. —1925. —Ne 1. - C. 5.

4 u.: Anmonos-Capamosckuii A. Kak npoxouT MOAr0TOBKa 00IIECOI03HOTO 3a-
xoHomarenscTBa // Tam camo. — 1926. — Ne 3. —C. 7.

3 Petixenv M. 3axononarenpnas npaktuka Y CCP // Pang. Vkpaina. — 1926. —
Ne 13. - C. 29.

¢ ITonmoguu D. D. O mpeaMerax BeeHus BepXoBHbIX opraHoB Coroza CCP // Cos.
CTpoUTENnsCTBO. — 1928, — No 5-6. — C. 13.
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3aKOHOJIaBUOI KOMITETEHII] COIO3HUX OPraHiB CHPHUSUIIM 1 IIEBHA HESCHICTB,
3aHAJATO 3arajbHuil Xapakrep nojoxens cr. 1 Koncrutynii CPCP 1924 p.,
sika Bu3Hauana npeamMety Biganas CPCP B oco0i fioro opraniB. Sk 3a3HauaB
M. Peiixenb, XapakTepu3yOuH, HAIPUKIA], KOHCTUTYLIHHUN TEPMiH «OCHO-
BW», [IEH TEPMiH «€ HEIOCTATHHO BU3HAUCHHM 1 JIOIYCKA€ HEOJIHAKOBI PO-
syminas»!. HeBunankoBo Konctutyiiitna komicis BYIIBK Ha cBoemy 3aci-
nanHi 13 xBiTHS 1924 p. cneniaibHO po3risiHyaa muTaHHsA «OCHOBU COIO3-
HOTO 3aKOHOJaBCTBa». bylo mocTaHOBIEHO, IO Mix 3a3HAYCHUMH B
Koncturynii CPCP 1924 p. «3aranbHUMU Ha4allaMu» i «OCHOBaMUY CIIiJl
«PO3YMITH OCHOBHI MPHHIUIIN 3aKOHOTBOPYOCTI, 110 mpornonyBaiuck LIBK
CPCP coro3unm pecryOitikam [uist po3poOKH HUMH CBOiX KOJIGKCIB Ta 1HIIINX
3aKOHOAABYMX aKTiB». KOHCTUTYLIHHA KOMICiSl TAKO’K BUCJIOBHJIA CBOE CTaB-
NeHHs 10 po3yMiHHs nependadenux ct. 1 Koncrutynii CPCP 1924 p. «oc-
HOBHUX 3aKOHIB». COIO3HI OpraHM ITOBHHHI OyJIM BUIABaTH JAiI04i HA BCIi
tepuropii CPCP 3akoHU «jHile B HAOLIbII 3aralbHOMY 1X ()OPMYITIOBAHHI.
Coro3Hi peciyOliki MalOTh IPAaBO Ha JOMIOBHEHHS 1 PO3BUTOK TaKHX «OC-
HOBHHX 3aKOHIB» BHJIABaTH BJIACHI 3aKOHH CTOCOBHO CBOIX MOTPed i yMOB
Mici i yacy»?. MoKHa BBayKaTH, 110 HeaOMsAKe 3HAYEHHS y IPOLEC] pO3IIHU-
PEHHS KOMITETEHIII] COIO3HUX OpPTaHiB y HOPMOTBOPUiH AisTIBHOCTI MaJo 1 Te,
mo Koncruryniss CPCP He mepenbadana 4iTko BU3HAYCHUX BUIY i PO3MIipy
BiJIMOBIIaJIbHOCTI COIO3HUX OPraHiB a00 BUINIKX MOCATOBUX OCI0 COIO3HHX
YCTAHOB 3a MPUUHATTS NPABOBHUX AKTiB, SKI MOCATATH HA 3aKPIMJICHUN Yy
cT. 3 Koncrurynii CPCP 1924 p. cyBepeHITET COIO3HUX peCIyOIiK.

Takum urHOM, Bifpasy x micist yrBopenHs: Coro3y PCP coro3Hi ieprkaBHi
OpraHH IIOCTYIOBO Nepedupany Ha cebe MPUAHATTS HOPMATHBHUX aKTiB, sKi
BUXOJIMJIH 32 MEXI1 TX KOHCTHTYLIHHUX TOBHOBAXKCHb.

V 10l e yac pecnyOnikaHchKi opranu Binaau (B YCPP ne Oyma [Ipesu-
nis BYLIBK) manu npaBo onporecryBatu aktu [Ipesuzii LIBK CPCP i
PHK CPCP 6e3 mpu3ynuHEHHS iX BUKOHAHHS, a Jif0 aKTiB OKPEMHUX CO-
F03HUX HapKOMATIB 3YIIMHSTH Ha TEPUTOPIl COIO3HOI peciyOmiku. 3a BU3Ha-
yeHHsM . YceHka, «HasgBHICTh TAKOTO IpaBa BUIUIMBAJa 3 KOHCTHTY-
niitHoro BuszHaueHHs Coro3y PCP gk ¢eneparii cyBepeHHHX COIO3HHMX
pecmy0IiK, 11e Oysio OfHIEIO 3 TapaHTiit cyBepeHHux npas Y CPP, cripusiino
BCTAHOBJICHHIO €IMHOT KOHCTUTYLIHHOT 3aKOHHOCTI JIJIs BCi€Tl paastHCHKOT
benepartiin’.

! Peiixens M. Bxka3. mpargs. — C. 29.

2IIIABOBY. — @. 1. — Om. 2. — Cnp. 1742. — Apk. 283.

3 Veenxo I. . Koucruryuiiini nporectu YCPP // FOpuauuna eHUUKIONEis:
B 6 1. / Peaxon.: 0. C. lllemmryuenxko (romosa peakoi.) Ta in. — K., 2001. — T. 3:
K-M. - C. 287.
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Ha camomy mouarky 1930-x pokiB y CPCP BinOyBaBcsi akTHBHHI IpoLieC
YKOPIHEHHS KOMaHAHO-aIMIHICTPAaTUBHOI CUCTEMHU YIPABIiHHA, OJHUM i3
MOKA3HUKIB SIKOT cTajia HaJIMipHa [eHTpai3allist Biaau. ToMy Oyb-sKi CyM-
HIBH CTOCOBHO ITPAaBHJIBHOCTI i KOHCTUTYHIHHOCTI COIO3HNX HOPMaTHBHO-
MIPABOBUX aKTIiB 3 OOKY PECIyOIiKaHChKUX JAEPKABHUX OpraHiB Oe3repedHo
BUKJTIOUAIMCh. HeBUITaIKOBO OCTaHHIM 3 KOHCTUTYIIHHUX rpoTecTiB Y CPP
naryerbes 1930 p.' A mpuitasaTi y cepenuni 1930-x pokiB B yMOBax »o0pcTo-
KOTO pexumy ctanincbkoro Totanmitapusmy Koncruryniss CPCP (1936 p.) i
Koncturyuis YPCP (1937 p.) He nependauanu MexaHi3My OIpOTECTOBYBaH-
HS1 1 IPU3YITUHEHHS aKTIB COIO3HUX OPTaHiB BJIAJIH BiJIIOBIIHUMH OpraHaMu
coro3HUX pecnyOuik. Take cTaHOBUIIE 30epiraiocs BIPOJIOBK Oararbox
necstuiiteh icayBanHs Corozy PCP.

VY nepiox Tak 3BaHoi «mepedynoBu» (1985-1990 pp.) HamiTHIACS TEH-
JICHITiST JTO JIESIKOTO PO3IIMPEHHS ITpaB COI03HUX pectyorik y ckiani CPCP.
Byna, 30xpema, 3nilicHeHa cipo0a BiAPOAUTH MPABO COIO3HHUX PECIyONiK
BIUIMBATH Ha HOPMATHBHI aKTH COIO3HHUX OPTaHiB, SIK II€ MPAKTHKYBAIOCS
y 1920-ti poku. Tak, 3akon CPCP Bix 26 kBitHs 1990 p. «IIpo po3mexy-
BaHHs noBHOBaxkeHb MixKk Coro3om PCP 1 cy0’exramu denepartiin BKIIOUaB
HOpMY (CT. 13), 3TiJIHO 3 KOO HAWBHIII OPTAHU BJIAJIU COIO3HHX PECITyOIiK
OJIEPIKaJIH «IPABO ONMPOTECTOBYBATH MOCTAHOBH 1 pO3MOpsIKeHHs Pann
MinictpiB CPCP» y pa3i nopyIiieHHss HUMU TIpaB COIO3HOI PeCITyOITiKy.
CripHe nuTaHHS migArano BupimenHto BepxosHoto Panoro CPCP. Kpim
TOTO HAWBHII OPTaHU JIePXKAaBHOT BJIa M 1 YIPABIiHHS COFO3HHUX PecITyOITiK
BIIMOBIAHO 70 CcT. 13 3aKoHy OJiepKaJik NPaBO MPUIUHATH YHHHICTh Ha
CBOIH TEPUTOPIi aKTiB MIHICTEPCTB, JACPKABHUX KOMITETiB 1 BizomcTB CPCP
y pasi nopymeHHs HuMu 3akoHonaBctBa CPCP abo BinmoBigHOT COMO3HOT
pecny0miku 3 moBigoMiieHHsAM nipo 1e Paau Minictpis CPCP. ChipHi nu-
taHHs BupimyBaia BepxosHa Paga CPCP y pa3i, Koau 4MHHICTH aKTa
BignosigHoro oprany CPCP 6yno npununeno BepxosHoro Panoro coro3Hoi
pecnyOmiku, abo Paga MinictpiB CPCP — y pa3si, konu YMHHICTH aKTa
BinnosigHoro oprany CPCP Oyno npununeno Panoro MiHicTpiB coro3HOT
pecrry6mikn?. 3 posmagom y 1991 p. Corozy PCP 3a3HadeHuit 3akoH BTpaTHB
YUHHICTH, CTABIIN OJHIEIO 3 TTaM ATOK ITpaBa paJssHChKOI iMIepii.

"' Veenro I. . Koucruryuiiini nporectu YCPP // FOpuanvna eHIHUKIOTEis:
B 6 1. / Peaxomn.: 1O. C. Illemmyuenko (romosa peakon.) ta in. — K., 2001. — T. 3:
K-M. - C. 288.

2 JTus.: Begomoctu Cheszna Hapomubix gemyraroB CCCP u Bepxosroro Cosera
CCCP. - 1990. — Ne 19. — Cr. 329.
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/. Cenixoe, nonent I[lontaBcekoro (ha-
kyneTeTy HFOA Vipainu

BoustocHi cynu B YKpaiHi: opranizauisi, 1i1JIbHICTh
Ta Miclle B CeJISHCbKOMY CaMOBPSIAYBAHHI MicCJist
arpapuux pedopm 1861-1866 pokis

Ha auHinmsoMy eTarti po30yoBH YKpATHCHKOT IepKaBN BKIIHBE SHATCHHS
Ma€ CTBOPEHHSI JIOCKOHAJIO! CHCTEMH MICIIEBOTO CaMOBPSITyBaHHS SIK HEOOX1THOT
YMOBH 1i OJATIBIIOTO €BPOIHTET PAIIiTHOTO PO3BUTKY. [cTOpHYHMIA TOCBiN caMo-
BPSIHOCTI YKPaiHCHKOTO HAapoy (Bi4OBa 3aKOHOTBOPYICTh, KOITHI Cy/IH, KO3allb-
Ka aBTOHOMIsl, KOHCTHTYLIHEe camoBpsityBaHHst [limna Opiika Ta iH.) Harauye,
o Oynp-sika pedopma B cydacHiid YkpaiHi Oyje npupeueHa Ha HeBaauy, SKIIO
BOHA HE CIIPUHMATUMEThCSI Ha PIBHI MICIIEBOTO CaMOBpsilyBaHHs. BomHouac 115
37aTHICTh MOYKE CTAaTH TUM YHHHHUKOM, 32 JJOIIOMOI'OIO SIKOTO Oy/ie BTUICHO CIO-
KOHBIYHI TIPAarHEHHS HAIIIOTO HAPOJLy JI0 CBOOO/M 1 HE3aIe)KHOCTI.

Ha »xaib, y pasiHCbKi 4acH TOTalliTapHa CUCTEMa BUKIIFOYAJIa iHII[IaTHBY
MICIEBOI BJIaJH, SIKa TI€I0 UM 1HIIOIO MipOIO CyTiepeyniia inTepecam HeHTpY,
a TOMY iICTOpUYHUI 10CBiA (PyHKIIOHYBaHHS OPraHiB MICLIEBOIO CaMOBpSI-
JIyBaHHs1, Y4CTHHOKO SKOTO OYyIIH, MK 1HIIIMM, 1 BOJIOCHI CY/IH, IPAKTUYHO HE
JOCIIDKYBaBCs. Moke UTHCS JTUIIe PO OKpeMi Mpalli, B IKMX BOJIOCHE ca-
MOYIIPaBIIiHHS KBaJi(iKyBaJIOCh SIK OPTaH «aJIMIHICTPATHBHO-TIOTIIIEHCHKO-
TO YIPaBIiHHS, MOJITUYHOTO HAMISALY 1 MOJITHYHOTO PO3LIYKY», IKHH CITy-
KHUB «IHTepecaM MaHyIO4MX KJaciB i HacaMmepes iHTepecaM MOMILIUKiB-
nBopsia»!. Kepyrounch BiIOMUME i1€0NOTIYHIMH TOCTYIATaMH, PAISTHCHKI
ICTOPUKH HETaTUBHO OLIIHIOBAJIM JIsUTbHICTh YCiX, 0€3 BUHATKY, OPTaHiB Jiep-
*aBHOI Biaau Pocilickkoi iMriepii. ToMy i HEMBHO, IO B JIESAKUX y3arajib-
HIOIOUHX MPaLsAX PO OPraHy MiCLIEBOIO CaMOBPSAYBaHHS Mailke He HaeTh-
Csl, @ BOJIOCHI CyaM B3araii He 3raayrorses’. Ha Binminy Big «CoBeTckoii
HCTOPUYECKOW SHITUKIIONEe NI «PaiTHChKa eHIMKIIone s icTopii YKpainm»
Hajana 6oz1ail KOPOTKY iH(pOPMAILIiI0 PO «CTAHOBUI HIKYMHU Cyn Ul ce-
JSIHCTBA, SIKa, BTIM, HE 11030aBJIeHa OKPEMHX [TOMHJIOK’.

SIKII0 TOBOPHTH PO MOTMEPEeTHIKA PasTHCbKOI icTopiorpadii — mparri
icropukiB kinnsg XIX — nodarky XX CT., TO HE MOXKHA HE TIOMITUTH IIEBHOTO

! Banoapescoruii A. B. BoiocHe yIpaBItiHHs Ta CTAHOBHIIE CEJISTH HA YKPAiHi Mmicst
pedopmu 1861 poky. — K., 1961. — C. 126-127.

2 Tus.: Ictopist Ykpaincekoi PCP. V BocbMu TOMax, necstu kaurax. — K., 1978. —
T.1.-C. 285.

3 Jlus.: PagsiHcbKa eHumkIonesist icropii Yepainu. — K., 1969. — T. 1. — C. 354,
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PO3MAITTA TyMOK IIOJO MICIIS 1 POJII BOJIOCHHX CYIIB y PEryJIOBaHHI mpa-
BOBIJTHOCHH TaK 3BaHHUX «HENPHBIICHOBAHNX» CTaHIB. 3arajJoM OLHKH TO-
TOYaCHHUX CYCHIJIbCTBO3HABIIIB KOJMBAIOTHCS BiJl IIOBHOTO 3allepedeHHs MO~
3UTUBHOTO 3HAYCHHS IIUX YCTAHOB JI0 TIOBHOTO 1 6€33aIIepeyHOro CXBAICHHSL.
Taxk, BOJOCHI Cy/I1 pi3K0 KPUTHKYBAJIHU Taki BijioMi paBHUKH, sk C. [Taxman',
M. Bpxecokuii?, O. I'pagoBcekuit’ Ta iH., Toji sk ykpainoghinu B 0cobi mpo-
(becopa kpuminanbroro mpasa O. KuctsakiBebkoro* ta BigomMoro etHorpada
I1. YyOuHChKOro® BiAryKyBaIUCh IO0 HUX TIO3UTUBHO. Y CBOiX BUCHOBKax
OCTaHHIH 13 3raJlaHuX aBTOPIB, BUBUUBIIH MOHAJ THCAYY yXBaJ BOJIOCHHX
CyniB y Tpbox ryoepHisx [IpaBoOepexxHoi Ykpainu, koHcTaTyBaB Take: «Pi-
IICHb a0CYpAHUX YU SIBHO HETOOPOCOBICHHX S HE 3yCTPIB JKOJHOTOY.

Pozman CPCP, 1m0 cynpoBOKyBaBCsI IEPEOIIIHKOIO (pyHIaMEHTAIBHIX
JYXOBHUX OCHOB Yy BIANMOBIAHOCTI HE JI0 KJIACOBHX, 5K 1ie Oyso paHimie, a
3arajJbHOIOACHKHUX LIHHOCTEH, BIAKPUB LIMPOKI MOMXJIMBOCTI [l BUBYECHHS
ICTOPHYHOTO JTOCBIy HAIIOTO HAPOLY B YCiX cepax CyCHITBHOTO KHUTTS,
BKJIFOYAIOUH 1 TaKy BAXKJIUBY, SIK I€PKABOTBOPCHHSI.

3a ocranHi 15 pokiB B YkpaiHi moOaumiio CBIT HEMAJIO OPUTIHAIBHUX 1
BXJIMBHX 3 HAYKOBOI 1 MPAKTUYHOI TOYOK 30py IMpallb, B IKUX TIi€I0 YH iH-
100 MipOIO MPOAHATI30BaHO (PYHKI[IOHYBaHHS OpraHiB MiCIIEBOTO (y TOMY
YHCII1 CEJITHCHKOT0) CaMOBPAYBaHHS IiciIsl CKaCyBaHHs KPiIIOCHOI'O Ipasa.
OIHMMH 3 TIEPIIUX TOPKHYIIUCH ITUTAHHS TPOMAJICHKOTO CEIISTHCHKOTO YIIPaB-
minnst akagemik AIIpH Ykpainu A. Poroxun Ta uneH-kopecnonjent AllpH
VYkpainu M. CrpaxoB, siki il BUCHOBKY IIPO Te, 10 XapaKTepu3yBaTH
CHCTEMY CENSHCHKOTO TPOMAJICEKOTO YIPABIIHHS, 0 SKOTO JOCIHiTHUKH
IJIKOM CITYIIHO BiTHECTIH 1 BOJIOCHI CY/IH, SIK «CEIISIHChKE CaMOBPSITyBaHHS»,
CJIiJT YMOBHO, OCKIJIBKH Y TAHOMY Pa3i HICTHCS JIUIIE TIPO «EIIEMEHTH CaMo-
BpsiayBaHH»®. Jlemo iHIy mo3umito Bigcroroe B. BaprTkis, sikuit pu ycix

' us.: IHaxman C. B. OGbruHOE rpakaanckoe npaso Poccun. — CII6., 1879. —
T.2.-C. 215.

2 JTus.: Bporceckuti Huxonaii. Ouepku FOpuauyeckoro 6eita kpectbsin. — CII6.,
1902. - C. 76.

3 Tus.: I padosckuii A. Hauano pycckoro rocyaapcrseHsoro mnpasa. — 4. 1: Hc-
TOPUYECKUIN OUepPK MECTHBIX yupexaeHuil B Poccun. Yupexaenus npaBUTeIbCTBA U
nBopsincTBa. — CI16., 1883. — C. 104.

* us.: Kucmsakoeckuti A. @. TlpaBa, M0 KOTOPbIM CYIUTCS MaJOPOCCUICKHI Ha-
pox. — K., 1879. - C. 11.

5 TuB.: Tpy/sl 3THOrpadUUYECKO-CTATHCTHYESCKOM SKCIISANIINH B 3aI1aIHO-PYCCKUI
Kpail, CHapsHKEHHOM MMITepar. pyc. reorp. oomr-som. KOro-3anaguslii otaen. Marepraist
u uccnenosanusi. Codpannsie I1. I1. Uyouackum. — T. VI: Haponusie ropuandeckue
o0bIuan 1Mo pelIeHnsIM BoIoCTHBIX cynoB. — CI16., 1872. — C. VIL

¢ Poeooicun 4., Cmpaxoe M. TpomaJicbKe CesTHCbKe YrpasitiHas B YkpaiHi miciist pedop-
mu 1861 p. // Bicuuk Akagemii nmpaBoBux Hayk Ykpaitu. — 1998. — Bur. 3(41). — C. 78.
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3aCTEPEIKCHHSAX BCE K BU3HAYAE CUIBCHKE 1 BOJIOCHE MPaBIIiHHSA MoYaTKy XX
CT. SIK CEJISTHCHKE CaMOBpPsiAyBaHHs'. MO)KHA HA3BATH HU3KY IHIIUX ITyOiKarii
OCTaHHIX POKIB, y SIKMX TI€0 Y 1HIIOK MIPOIO HIEThCS PO TaK 3BaHE «Ce-
JISTHCBKE caMOBpsiAyBaHHs». [Ipote y Oynb-akoMy pasi AisuIbHICTH BOJIOCHUX
CYIiB BUCBITIIIOETBCS, SIK IPABUJIO, MOOIKHO, Y 3B’SI3KY 3 TUMHU YH 1HIIUMHU
npobsiemMamMu (PyHKIIIOHYBAaHHSI MiCLIEBUX OpraHiB Biaau. CreriaibHuX ke
JOCIILKEHb 3 JaHOI IPOoOJIeMH HEMaE, 1110, MIXK 1HILIMM, He 103BOJIsIE€ aBTOpaM
y3araJbHIOKYHX Mpallb 3 iICTOPIi IepkaBH 1 MpaBa YKpaiHu MOAaTH HEOOX1THY
iH(OPMALLIO TIPO MisUTLHICTH BOJIOCHHUX CYJIB 1 BIAIIOBIAHO OLIHATH i,

Merta npONOHOBAHOTO AOCIIKEHHS MOJIATAE Y TOMY, a0U LIISIXOM aHaTi-
3y BIJIOBIAHUX JKEpell, 30KpeMa apXiBHHUX, 1110 BIEpILE BBOAATHCA 10 Hay-
KOBOT'O 00iTy, BUSBUTH OCOOIHMBOCTI (DYHKLIOHYBaHHS BOJOCHHUX CY/IB B
VYkpaini ta ix eBomroriro 3 1861 mo 1918 pp. [l mocsrHEHHS TOCTaBICHOT
METH aBTOP BBAXKA€E 3a JIOLIbHE BU3HAYUTH MOBHOBAYKEHHS BOJIOCHHX CY/IiB
Ha pi3HUX eTanax iX po3BUTKY; BCTAHOBUTH HMOPSIOK PO3IVIALY LIMBUIBHUX 1
KpUMiHAJIBHUX CIPaB Ta IX pe3yibTaTH; BUSBUTH JDKEpena i mopaaok ¢i-
HaHCYBaHHs BOJIOCHUX CY/IB; IIOKa3aTH CTaBJICHHS A0 MiSUIBHOCTI 3raJjaHuX
YCTaHOB.

BomnocHi cynu sik cycninbHe siBuiie Pociiichkoi immiepii OepyTh CBili TI0-
4atok 13 1839 p., Konu y BiNOBiAHOCTI 3 pehOPMOFO YIIpaBIiHHS IePKABHH-
MU CelliHaMH, IpoBeAeHoi TorouacHuM MinictpoMm I1. KucenvoBum, Ha Bo-
JIOCHOMY piBHi OyJIM CTBOpPEHI Tak 3BaHi «BOJOCHI PO3IpaBH», a Ha Cilb-
CBKOMY — «CUIbCHKI po3mpaBm»’. Ha KimanT ynpasiiHHS, sKe iCHYBaIO JUIst
Jep KaBHUX CEJIsiH, B X011 cKacyBaHHsS y 1861 p. KpimocHOTO mpaBa BOJIOCTI
JIEpKaBHUX 1 KOJHIITHIX TOMIIIUIIBKUX CEJISTH Oy 00’ €/JHaHI B O/IHY CUCTE-
MY IPOMAaJICEKOTO CENITHCHKOTO YIIPABIiHHS. 3arajbHe TOI0KSHHS PO CEeJIsH,
10 BUMIILIH 3 KPIMOCHOT 3aJIe)KHOCTI, MAJIO CIIEiaIbHUI PO3ILIL, Y IKOMY
OyJ10 TOKJIaIHO BUIIUCAHO CKJIAJ BOJIOCHOTO CYIy, HOTO MOBHOBaXXCHHS 1
MOPAIOK BEJEHHS CIIpaB. 3T1IHO 3 MM 3aKOHOAABYUM AaKTOM JI0 CKJIATy
BOJIOCHOTO Cy/ly MaJld BXOAUTH Bix 4 110 12 cynmiB, siki 0OUpasucs mopiaHo
BOJIOCHUM cxo/ioM (oauH npeactaBHuk Bif 10 nBopis). [Ipu npomy ct. 93
uporo Ionoxenus nependavaia NEBHY 4eproBicTh yyacTi y CYIOBHX 3aci-
JIAHHSX, SKi BU3HABAINCS MPABOYMHHUMH JIMIIE Y pa3i y4yacTi HE MEHIIIe

' TuB.: bapmxie B. I1. CensiHcbKe (BOJIOCHE 1 CLIbChKE) CaMOBPSIYBaHHS ITijl 4ac
npoBenenust peopmu 1981 p. B Ykpaini / Bicauk HamioHanbHOro yHIBEpCHTETY BHYT-
pimnix crpas. 2001. — Bum. 16. — C. 238.

2 Jlus.: Icropist neprkaBu i npaBa Ykpainu: Hagu. noci6. / A. C. YaiikoBcbkwuii (kep.
Koi. aBT.), B. I. Barpumenko, O. JI. Konunenxo ta i1.; 3a pen. A. C. Yaiikocbkoro. — K.,
2000. - C. 224.

3 Mus.: [pyoicunun H. M. TocynapctBennbie kpectbsiae u pedopma I1. 1. Kucerne-
Ba.—M.; JI, 1946. - T. 1. - C. 519.
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TPBOX CcyAIiB. BomocHuit cy MaB mpaioBaTy He piflie OJHOTO pasy Ha JBa
THXXHI, a Y pa3i HeoOX1THOCT1 BiH CKJIMKAaBCsl BOJIOCHUM CTapIIMHOKO YacTille
3a3HaYEHOr0 CTPOKY. 3aKOHOJABCTBO JI03BOJISIIO CXOLY BCTAHOBIIIOBATH, SIKIIIO
1ie Oy/ie BU3HAHO 33 HEOOXiHe, BHHATOPOAY CYI/IsIM 3a 1X poboTy'.

[IpenmMeToM BiJaHHS BOJIOCHOTO Cyay OyJIH «yCl CIIOPH MIXK CEJIsTHAMH,
BapricTio 10 100 KpO. BKIIFOYHOY. SIKIIO BapTiCTh 3a0/IisSTHOT IIKOH OIIiHIO-
BaJach MOHAJ 110 CyMy a00 y cropax 0epyTh y4acTh 0COOM IHIMX CTaHiB,
TO CIpaBa MaJia PO3IVISIIATHCS B IHIINX 3arajibHOJICPKABHUX CYJIOBUX yCTa-
HoBax. L{ikaBo 3ayBaskuTH, 110 3aKOHOAABCTBO 1861 p. mepemdavao i po3misin
CIIpaBH 3aMiCTh BOJIOCHOTO y TaK 3BaHOMY TPETCHCHKOMY CY/i, 1 PIIICHHS
YXBaJIFOBAJIHCS «I10 COBICTI». SIK BijoMO, B cydacHiil Ykpaini 3 2004 p. Takox
ICHYIOTb TPETEHCHKI CYIH, [ PIIICHHS YXBAIIOIOTHCS «3a YTOJ0I0 CTOPIH»
(3akon Ykpainu Big 11 tpaBus 2004 p. «IIpo TpeTechki cyau»). 3rigHo i3
3aKOHOIABCTBOM 1861 p. pilIeHHs TpeTechKoro cyay Oylno OCTaTOYHUM i
OCKap eHHIo He miasirano. [lonioHa HopMa npaBa icHyBaia 1 IO/I0 PillieHb
BoniocHoro cyay (ct. 107). Oanak npoicHyBasia BOHA HEJIOBrO. 3a IapChKUM
yka3om BiJ 14 motoro 1866 p. «IIpo nopsiaok ckacyBaHHs PillieHb BOJIOCHUX
CyaiB» X yXBaJly Mir 3ylIHHUTH 3’1371 MUPOBHX TIOCEPEIHHKIB%, & HE «BOJIOC-
HUI MUPOBHUH 3°13/1».

SIKIo UMBIABHI CIIpaBU 3aKiHYYBAJUCh, SIK IPABUIIO, YXBAJIOIO MPO
KOMIIEHCALIt0 30UTKIB, TO KPUMIHAJIbHI — TAKUMU [IOKapaHHAMU: TPOMAJIChKI
poboru (10 6 nHiB); mrpad (10 3 kp0.); apemt (0 7 AHIB); TUIECHE MOKa-
pauns pizkamu (710 20 yaapis). OcTaHHE, BTIM, HE CTOCYBAJIOCh 0CI0, BIK SIKMX
csiraB 60 1 OinbIle POKiB, MOCANOBUX 0CI0 (BOJOCHUH CTapIInHA, CUTBCHKI
CTapOCTH, CYI/II, @ TAKOXK 0COOH, 110 30UpaH MOAaTOK a00 OXOPOHSIU
XJIIOHI Mara3uHun). He miuiarany TiieCHOMY MOKapaHHIO 1 Ti, XTO MaB BHUILLY
OCBIiTy a00 3akiH4MB Kypc noBitoBux yumwituil. Crarts 104 [TonoxeHus 3a-
OOpOHSsITa BOIIOCHOMY CTapIIIHHI i CLUTBCHKUM CTapOCTaM «BTPYYaTUCS Y XiJT
cripaBu 1 OyTu npucyTHiMU 1pu i o6roBopenHi». B cr. 107 iinutocs npo
JDKEpesIo, Ha OCHOBI SIKOTO 3/1HCHIOBANIOCS CynOuYMHCTBO. LluM mxepesom
BH3HABAJIMCS «MiCIIEB] 3BMUAl 1 HOPMH TIPABHJI, TPAAULIHHI JUIsI CETISTHCHKOTO
o0y Ty ».

HoBuii eran y AissIbHOCTI BOJIOCHUX CYJIIB po31ouaBcs micis 12 junus
1889 p., xomu Gyio BBEICHO IHCTUTYT 3€MCHKHX HavdaJIbHUKIB, Oe3mocepen-
HIM 000B’S3KOM SIKUX OYyB «HAIJIST 32 BCIMa YCTAHOBJICHHSIMHU CEIITHCHKOTO
IPOMAJICHKOTO YIPABIIHHS. 3eMChKI HaYaIbHUKH OCPIKAIM IPABO YCYBaTH

! Tu.: ITonHoe coOpanue 3akoHOB Poccniickoit ummnepun (naii — [IC3PU). — CIIG6.,
1863. — T. XXXVI. — Otx. 1. — Ne 36657.

2 JTuB.: Tpy/ibl KOMHCCHH TIO TIPe0Opa30BaHUIO BOIOCTHBIX CyI0B. — T. 4: XapbKkoB-
ckas u [lontaBckas ry6epunu. — CII6., 1873. — C. 671.
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y MeXax CBO€T JUTBHHMIII 3 Toca]] Oyab-sSKUX HeOIaroHaIiitHuX ocid, a BUpo-
KH{ BOJIOCHOTO Cy/ly CKacOBYBATH Y pa3i nopyuieHHs nepeadadenoi [lonoxen-
HaMm 1861 p. mporeaypu po3misay crpasu'.

Arpapna kpu3a kinig XIX cT. 3aBiana TSHKKOro yaapy CuUTbChKOTOCIO-
JapcbKOMY BUPOOHHLTBY LApchkoi Pocii, pe3yasTaToM 4oro cTajio 3HHKEH-
HS KHUTTEBOTO PIBHA MaJ03€MEJILHOTO Ta 0€33eMEeNIbHOIO CEeNIHCTBA 1 Bij-
IIOBIJTHO 3arOCTPEHHS KJIacOBOI OOpPOTHOM B yKpaiHchkoMy cei. Ha mouarky
XX c1. ypsiz oprasizysaB Tak 38aHy Oco0aMBY Hapaly Ipo NOTpeOH ClIbCh-
KOrOCIoJapchbkoi IPOMHUCIOBOCTI, sIKa MOBUHHA OyJia 3’sCyBaTH IPUYUHU
KPH3H CEISIHCHKOTO TOCIOAPCTBa 1 3aIPONOHYBATH KOHKPETHI 3aXO.H MO0
BIOCKOHAJICHHSI arpapHO-CeISTHCHKOT nomiTuku. Cepes IHIIKX mpodiieM Mic-
LIeBa BJIajia 00rOBOPIOBANA 1 MUTAHHS CEJITHCHKOTO CaMOYTIPABIiHHS. 3T1THO
3 onyonikoBaHUMH y 1904 p. pesynbraramMu poOoTH ryOepHCHKHX Hapas 3
1684 ocib, sixi Opanu ydacts y poboTti Hapan, 1197 (71,0 %) BucnoBuimch
3a 30epexeHHs BOJIOCHOTO cyny, Tofi sk 487 (29,0 %) BucTynuiau npotu. 3a
CTBOPEHHS 0COOIMBOTO KOJIEKCY LIUBIILHOTO TpaBa JAJIsl CEJITH BUCIIOBUIIOCH
1050 ocib (62,3 %), Toxi sik 318 (18,8 %) BBaxanu 3a He0OXiHE MiIOPSII-
KyBaTH CeJIH 3arajbHoiepKaBHUM 3akoHaM?. [Hmri 316 0ci6 He Maiu 111010
L[bOT'O IUTAHHS YiTKOI MO3ULI1, CXUIISIFOUUCh 10 NPUIHATTS IEBHOIO KOMII-
POMICHOTrO pilleHHs. 3arajoM HO3ULIsA NePeBaXHOI YACTHHU I'yOepHChKUX
Hapa Oya OTHO3HAYHOIO: BOJIOCHHH CY/I CITi/ 30eperTH, BHICIIH IIPU IILOMY
TIEBHI KOPEKTUBH y HOTO POOOTY. YpsiJi TOTOAMBCS Ha BIIOCKOHAICHHS PO0O-
TH BOJIOCHUX CY/IIB, 1HINiIOBABIIN NPUHHATTS 15 uepBHs 1912 p. Biamosin-
HOTO 3aKOHY, 32 SIKUM BOJIOCHI CY/IH TIepeaBaliCh y BiJaHHS MiHICTEPCTBA
IOCTHIII1. 3 METOI0 ONEPaTHBHOTO PO3B’s3aHHS LUBUIBHUX CHOPIB, AKUX Y
POKH CTOJNMIIHCHKOI arpapHoi peopMu cTano Habararto Oinblie, Oyino CTBO-
PEHO 1€ OJIMH MiAPO3/1iJ CYJOBOT JIAHKH — TaK 3BAaHUW BEPXHIN CLIbCHKHNA
CyJI, IO CKJIA/IaBCS 3 TOJIOBH — MUPOBOTO CYJIJI 1 IBOX YJICHIB, SIKUMH Oyin
10 4ep3i TOJI0OBH BOJOCHUX CyAiB. Bigrenep (inancyBaHHs poOOTH CYIIiB
3ailicHIOBaIOCS 3a JepKaBHI KOLITH, 110 AaJ0 MiJCTaBy TOBOPUTH IIPO BO-
JIOCHI CyJ1 SIK IIeBHY JIaHKY 3arajbHOJEP/KaBHUX CyAOBHUX yCTaHOB. BepxHiii
CIITBCHKHH cy/1 OyB HOBOIO amelsiiiiHOO JJAHKOIO JIsT BOJIOCHHUX CY/IIB, TOJI
SIK KacaliifHOIO — TIOBITOBI 3’1311 MUPOBHX CYJIIIB.

Sk ke QyHKITIOHYBaIIM BOJIOCHI Cy/v B YKpaiHi? UUCcIeHH] 1 pi3HOMaHiT-
Hi 32 CBOTM MOXO/KEHHSIM JKEpeia J03BOJISIOTh BIAMOBICTH HA 1€ TUTAHHS.
Po3srmisn cipaBu po3moYMHABCS HE 1HAKIIE, SIK 33 CKApTrO0 MO3UBAaYa, SIKY TOU

! Mus.: IIC3PU. — CII6., 1863. — T. XXXVI. — Otx. 1. — Ne 36657.

2 luB.: 3akio4eHne ryOepHCKHUX COBELIAHUI O OOLIMM BOIPOCAM, Kacalolye-
Cs1 TIEPeCMOTpa KPECThIHCKNX 3aKOHOIOJIOoKeHHH. — Boim. 2: Bomocrroii cyx. — CII6.,
1904. - C. 13.
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M0JJaBaB JI0 BOJIOCHOTO MPAaBJIiHHS, ¢ BOHA 3allUCYBaJIaCh y CIEiaIbHY
kHury. [licas bOro BOJIOCHMIA CTapIIMHA TIOBIIOMIISIB CYJIJIIB, SIKi, BIIACHE, 1
3MIIHCHIOBAJIM BITIOBI/IHI ONEPATUBHO-CIIIYI JTiT Ta YXBaJIIOBAJIU CBOI PillICH-
Hsl. Y3arajlbHIOIOU1 JJaHi MO0 AiSTBHOCTI BOJIOCHHUX CY/IB Ha MEPIIOMY
erari ix podotu (60 — 80-1i poxu XIX crt.) Oynu 3i0pani y 70-x pokax crie-
iaTbHOIO KOMICIEIO 3 «IIEPETBOPEHHSI BOJIOCHUX CY/IiBY», sika 'y 1873 p. BuB-
ymita pimmeHas 20 BOIOCHUX cyAiB XapKiBchkoi 1 33 BonocHux cyniB [lo-
TaBChKOI TyOepHii. «by/b-sika cripaBa 1o cyay po30HPaEThCs Y Celli CYAICHo,
110 TaM MeUIKae, — noBigoMisu 3 OJekciiBcbkoi BoJ0cTi XapKiBChKOI I'y-
Oepuii. CripaBa pO3MOYMHAETHCS 3T1IHO 3 YCHOK CKaproko MICIIEBOMY CTa-
pocTi. SIKIIO CeNsHUH He 3aJ0BOJICHHI CYIIOM MaJoi TPOMaH, TO MOXE
pO3IIOYaTH CrpaBy y BOJIOCHOMY cyi. CBiIKH HE OMUTYIOTHCS HA MICII:
BOHH 3aBXXH BHKIIMKAIOTHCS 10 BOJIOCHOTO MpaBIiHHA. 15 OISy OTpaBu
(1wkoM) MOCHIIAIOTh BUOOPHHX 13 cTapocToro abo crapumHor. Ha Bomoc-
HOMY CY/Ui CKJIJIalOTh CBIUEHHS OYEeBH/IIIIB; O0Oa 3a JI0Ka3 HE MPUIMAETh-
cs1. CBiAKIB JONUTYIOTh [0 OXHOMY B IIPUCYTHOCTI 3alliKaBJIEHOT CTOPOHH.
SIK1110 BiANOBia4 HEe BU3HAE CBOET BUHHU, a MiZI03pa I10JJ0 HHOTO € BaroMoIo,
TaKy 0coOy 3aapelToByoTh. CIpaBH 3aBXXAU BUPILIYIOTHCS OJHOTOJIOCHO.
YXBasu cy/y, 32 BUHSATKOM JIPIOHUX CIIpaB a0 THX, 110 3aKiHYHMIIHCS TIPUMHU-
PCHHSIM CTOPiH, 3aMKMCYIOTHCSA 10 KHUTH»'. ONMUTYBaHHS IBOX CIIIBCHKHX
CTapoCT 1 YOTUPHOX BOJIOCHUX CYAJIB y IPUCYTHOCTI 19 censdn Tiel x Onek-
CITBCBKOI BOJIOCTI ITOKA3aJI0, 1[0 HAUTSKYMM ITOKAPAHHSIM JIJISI TPOMaJIsTH OyB
HE apenIT 4u pi3ku, a rpomosuii mrpad. llloxo pizok, To B [TonTaBchkiit
ryOepHii HUMHU Kapaiiu Jgyxe pifko. «[lorana jionnHa, — rOBOPUIIN HAPCHKUM
YHHOBHHKaM celisiHU ¢. Bemuki CopounHIi, — pi3oK HE OOIThCA, 0 TOTO XK
pi3KaMH JIFOIUHY KPAIIO0 3pO0OUTH He MOJKHA». 3TiAHO 13 3i0paHoro iHpOp-
MAII€I0 MO0 SKICHOTO CKJIaJy BOJIOCHHUX CYJJIB MalKe yci BOHH SIK Y
XapkiBchKiid, Tak 1 B [lonTaBcbkiil ryOepHisix Oylin HErpaMOTHUMHU. 3a CII0-
BaMU MHUPOBOTO nocepenHuka 1-i ginbHuii OXTUPCHKOTO MOBITY, «O1IbIIT
OCBIUEHI 1 3aMOXKHI CEJISIHU YXWISIIOTHCS BiJl YCIX TPOMAJICHKHX IT0CA]T, @ TOMY
CyIISIMU HaiuacTiie oOuparoTh He3aMOXKHUX». MUpOBUil mocepeTHuK 2-1
JUTBHUT XapKiBCHKOTO TMOBITY MOBIIOMIISIB, IO JI0 BOJIOCHOTO CYJTy 3BepTa-
IOThCS JIMIIE Y KpalHbOMY BUIAJKY. SIKIO € X04 HallMEeHIIIa MOXIINBICTh
OIIIHUTH CBOI 30UTKH cyMoto moHaa 100 kpO, TO MO3MBavi 3BEPTAOTHCS 10
MHPOBHX CYAIiB’. BayKITHBOO CKIIAIOBOO TaKOT MOTUBAILIT OBEIIHKHU [TO3H-
Baya OyJIo Te, 10 BOJIOCHI CYJH YXBAJFOBAJIH PIllICHHS, SIK TOBOPHIIOCS paHi-

! Tpyzabl KOMHCCHH IO MPEOOPA30BAHUIO BOIOCTHBIX Cyl0B. — T. 4: XapbKOBCKas U
TTontasckas ryoepuuu. — C. 2.

2 Tam camo. — C. 552.

3 us.: Tam camo. — C. 700.
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11e, 32 3BUYAEM, TOAI SIK MEPOBI CY/IIIi CITUPAJIHCS BUKIIIOYHO Ha KOAM(IKOBaHI
Hopwmu mpasa . Ha gmymky Bimomoro 3uasist Hapogauoro nodyry O. €pumen-
KO, MMHCAHEe MPaBO — IIe OCHOBA 00’ €KTUBI3MY NPUUHATHX PIllICHb, TOJI 5K
3BHYAEBE MPABO — «CYIUIbHEIN Cy0’ ekTuBi3M»?. TIpo eeKTUBHICTE POOOTH
BOJIOCHHX CY/IIB CBIUaTh y3arajlbHIOOUI MaHi, 310pani y 1875 p. ypsamoBoio
KOMICI€IO TTiJ] KepiBHUIITBOM ceHaropa JIrobomuHehKoro (Tadm. 1). Sk Bus-
BUJIOCS, IMTOMA Bara OCKap KeHUX pillieHb BOJIOCHUX CyIiB y [lonraBchkiil 1
XepcoHChKil ry0epHisiX, 5K 1 10 YCiX BOCBMH I'yOepHIsIX €BPOIEHCHKOT Yac-
tuHU Pocilickkoi iMmepii, Oyina nopiBHﬂHO He3HayHot — 15-16%. Ile
MEHILIE CTIpaB 6yJ10 OCKap KeHO y raiy3i KpI/IMlHaJ'ILHOFO npaBa — 9-11%.
OTxe, € Baromi IiICTaBX TOBOPUTH, L0 PillIEHHs BOJIOCHUX CY/IB MPH yCiX
IXHIX HEAOJIKaX MPOTATOM MEPIINX NOPePOPMEHNX ECATHIITE B OCHOBHOMY
3aJJ0BOJIBHSJIM YYACHUKIB CYZIOBOTO MIPOIIECY.

SIKII0 5K 3BEPHYTHCS 10 IPOOJIEMHU OCKapKEHHsI yXBaJICHUX BOJIOCHUMHU
cyJlaMu PIlIeHb y MOBITOBUX 3 13/1aX MUPOBUX CYJJIIB, TO BUSBUTHCS, 110
KUIBKICTh CKacOBaHMX a00 3MIHEHHX MOBITOBUMH 3’13/[aMH PillIEeHb TAKOXK
Oyna He3HauyHOIO. Y 1BoX mToBiTax IlonraBchkoi TyOepHii Mo MHUBITEHUX
crpaBax BoHa JtopiBHIoOBana 3,8%, y XepcoHChbKii — 5,3%, a 1Mo BOCbMH Ty-
OepHisix eBporeiicbkol yactunu — 6,1%. [logioHoro Oyna cutyaris i3 ckacy-
BaHHSIM UM 3MIHOIO PIllIEHb BOJIOCHUX CY/IB 1 0 KPUMIHAJILHUX CIpaBax —
BianoBinHo: 4,5; 4,8 15,7% *. Inoxi mizcTaBy VISl CKACyBaHHS PIIICHHS BOJIOC-
HOTO cyny Oynu Ounbir Hixk Baromumu. Tak, erHorpad [1. UyOuHchkuii B of1-
HOMY 3 pilieHb JISIIBKOro BOIOCHOTO cyny YepHIriBChbKoI ryOepHii 3HAMIIOB
iH(opmarito npo e, mo cesiHuH Biac MoxoH OyB BU3HAHUI BUHHUM Y TOMY,
10 3aBOPOXKHMB KOHs CBOTO cycina Bacuns Kpamaps, Ha KOpUCTB SIKOTO Bif-
OBi1a4 1oBHHEH OyB cruiaruty mrpad y posmipi 10 kp6*. JlopeuHo sk mpu-
KJIaJl HaBeCTU TYT KacaliliHy ckapry censHku c. Karapnuku YepHiriBebkoi
ryoepHii Bij 16 mororo 1887 p. 10 HiXKMHCHKOTO MOBITOBOTO Y CENISTHCHKHUX
CIIpaBax MMPUCYTCTBISL. «S1 ckapyKUIach BOJIOCHOMY Cyay Ha celsiHuHa c. Karap-
mmku Onexcist [opiaga 3a ypoxkaii Ha cymy 10 90 kp0, — micana mo3uBavka. —
Hixuncrpkuii BonocHuit cyn 17 ciynas nporo 1887 p. y ckap3i MeHi 6e3 Oy/ib-
SIKMX TPUYMH BiAMOBHB. BBakarouM pillIeHHs BOJIOCHOTO CyAy HEIpaBoMip-

! Mus.: Illepwenesuy I @. Vctopust komuduKanny rpaxiaanckoro npasa B Poc-
cuu. — Kazanbp, 1898. — C. 121.

2 luB.: Epumenxo A. ViccnenoBanne HApoAHO# ®u3HU. — Bbirn. 1: OGbaHOE Mpa-
Bo. — M., 1884. - C. 14.

3 us.: Tpyabl peakiuOHHON KOMHCCHHU TI0 TIEPECMOTPY 3aKOHOIOIOKCHHIMA
o kpectbsiHax. — T. 3: [IpoeKThI MOJOKEHNS O BOIOCTHOM CYyZI€ U BOJIOCTHOM yCTaBe O
HakazaHusX ¢ 00bsicHeHusamMu. — C. 12,

4 us.: Tpyabl 3THOTpahUIeCKO-CTATHCTHIECKOH IKCIIEAUIINH B 3aITaIHO-PYCCKU
Kpaii... — C. 24.
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HHM. .. TIPOIIY CEISTHCBKE MPUCYTCTBIE Take PIillICHHS BOJIOCHOTO CYIY CKacy-
BaTw». Pe3ynprarom ckapru Oyiio ckacyBaHHs HEOOIPYHTOBAHOIO PillICHHS, a
crpaBy OyJI0 MepeIaHo «JIsl HOBOTO PO3IIISLY TIPU HOBOMY CKJIa[I CYIIiB» .

Tabnunsa 1
KinbkicTh ockapKeHUX pillleHb BOJIOCHUX CYiB*
a) 10 NMBIJIBHKX CIIpaBax

Bincortok
3aranpHa . OCKap KEHUX
. KinbkicTs
. . KIJIbKiCTh CIIpaB 110
I'yGepHist, mosiT R OCKap)KEHHX .
PO3B’sI3aHUX 3arajibHOl
crpaB . .
crpas KIUIBKOCTI
pitieHs
[TonraBceka rydepHis
1. Ipuinyupkuii moBit
2. KpemeHuynbKuit HOBIT 25592 4017 15,7
XepcoHchKa TyOepHis
1. Onecbkuii 1OBIT
2. OnexcaHApifCbKUI TTOBIT 25 805 4003 15,5
Bcporo mo BockMu rydepHisix
€BPOINENHCHKOT YaCTUHU 90 521 14 891 16,4
Pociiicpkoi immepii

0) 1o KPUMIHAJILHUX CIpaBax

Kinpkictb
3aranbHa OCKap»KeHHX Y Bincorok
T'yGepHii KUTBKICTB MOBITOBHX 3’13/1aX | OCKap)KeHUX
yXBaJ yXBaJI BOJIOCHUX crpaB
cyniB

1. ITonraBcbka 8134 796 9,7
2. XepcoHcbKa 8452 993 11,7

[To ne’situ TyOepHisX

€BPONEHCHKOT YaCTUHU 39938 4 539 11,3

Pociiicekoi immepii

* CKJIaJIeHO Ha OCHOBI JaHHX: TPy/bl pelaKIMOHHO KOMUCCHH II0 IIEPECMOTpPY
3aKOHOMONIOKEHUH 0 KpecTbsiHax. — T. 3: [IpoeKTsI MON0KEeHNsI O BOJIOCTHOM CyIe U
BOJIOCTHOM yCTaBe O HakazaHMsX ¢ oObsicHenusiMu. — CII6., 1904. — C. 11.

! ®dinian nepxkapHoro apxiBy UepHirisebkoi oomnacti y Hixkuni (nani — ®TAYOH). —
@. 1120. — Om. 1. — Cnp. 1209: «Konmu penrennit BepecedaHckoro BOJIOCTHOTO Cya». —
Apk. 2-5.
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[pu aHamizi CTPYKTYpH LUBUIFHHX 1 KPUMIHAJIBHUX CIIPAB BIAJa€ B OKO
repeBara Crpas, OB’ 13aHHX 13 OPYLIEHHAM MaiilHOBUX MpaB rpoMaisH. Tak,
y Mincbkomy BonocHoMy cyai UepHirieskoi ry0epnii 3 1880 mo 1885 pp.
Oyi1o 3aiiicHeno 39 yxsain, 3 axkux 28 (72,0 %) crocyBanoch eKOHOMIYHUX
npobnem. Cepen HUX: Oopru — 8 cripaB; KpaJikKu — 5; moTpasu — 4; nopyo-
Ka Jticy — 4; 3axXOIUIeHHs 3eMJTi — 4; TIOpYIIEHHS] MeXKi — 2; BOUBCTBO Xy00u — 1.
IHmi cnpaBu kBamidikyBamuch sk moOuTTs (7 BunaakiB), Haker (4). [Toka-
paHHs 3a HOOUTTA OyJIO TaKMM: B OJHMX BUIIaJKaX NpU3HauaBcs wrpad (Bia
2 o 8 kp0.), B IHIIMX — IOKapaHHA pi3KaMu: Bix 6 ynapis ko3aka deonocis
IMaganku 1o 20 ynapie ko3aka CeBactbsina KoBanenka'.

Sk yrxe 3a3Hauanocs, 10 1912 p. napcwkuii ypsiji He Oaxkas Oparu Ha cede
000B’s13KiB (DiHAHCYBaHHS CEISTHCHKOTO CYIOYMHCTBA, SIKe 32 TPUOIN3HUMHA
MigpaxyHKaMy MOTIJIO CTaHOBHTH Oyn3bko 20 MiH. KpO. CenstHH, Y CBOIO
4epry, TakoXK He Oakalln HECTH JOIAaTKOBHX BUTPAT HA yTPUMAHHS BOJIOCHUX
cyaiB. [Ipote e 30BCiM He 03HAuae, M0 BCi Cy/JIi MPAIlOBAlId B TOH Yac
6e3rutaTHO. Jlesiki BOJIOCHI CyIH YXBAJIIOBAIIM PIillICHHS MPO (iHAHCYBaHHS
cBoro cyny. Tak, CokupuHcbke BojlocHe npaniiHHs [Ipuiylibkoro noBiTy Ha
1894 p. 3arBepamiio OromkeT y po3mipi 1693 kp0, 3 sikux 100 kp6 nmpu3Hava-
scst roitosi cyiy i 180 kp6 — TpboM cymism (o 60 kp6. KoxKHOMY) .

HaBaHTa)keHHsI Ha BOJIOCHI Cy/IM Pi3KO 3pOCIIO MICIs BiIOMOTO yKazy
naps Big 9 mmcromana 1906 p., sskuil JO3BOISIB OKPEMUM 4JICHAM TPOMaIn
BUITH 3 11 CKJIa)ly Ha XyTip 9d BiipyO. [0cTpi KOHQITIKTH HABKOJIO 3eMETbHUX
yrifp OyKBaJIBHO PO3IUPAIU TOro4acHe celno. [lonraBcbke TyOEpHCBKE Yy
CENITHCBKUX CcrpaBax npucyTctBie y 1909 p. HaBITh ONPUITFOIHUIIO MACOBHM
THUpPaXKeM 3pa3Ku 3BEPHEHHS 10 BOJIOCHOTO Cy[y PO BU3HAHHS IpaBa Biac-
HOCTI Ha CIIAJKOBY 4M KyIwieHy 3emito’. [lepeBaxcHa OiIbLIICTh BOJOCHHUX
cyniB Yipainu micis 1906 p. mopivHo po3misiaany HOHAL THCAYY crpas?.
BuxoanTs, 1o K0XKHOT HeiJIi Cyll MPOTArOM POKY PO3B’sA3yBaB OJIU3BKO
20 cmpaB. HaBiTh (i3M4HO BUTPUMATH TaKe HABAHTAXKEHHS CYIIsIM Oyio
BAXXKO. SIKIII0 K ypaxoByBaTH TpaJuLiiiHi y TAKUX BUIAAKaX «MOTOPHYL», TO
PO SIKICTh CYJJOYMHCTBA TO/Ii OYJIO 1 TOBOPHTH.

3a CBIAYEHHAMH MUPOBUX [IOCEPEIHUKIB, siKi micist 1889 p. koHTpotO-
BaJIM JisJIbHICTh BOJIOCHUX CY/IB, «pillIEeHHs CY[IB — AajieKi BiJ IpaBay, a
CEIISTHY, SIKi HE MAIOTh KOIITIB Ha YaCTYBaHHS CYIIiB, OOSTHCSI BECTH CIIPABH

! Tus.: Tam camo. — Crp. 615: «Konuu perieHnii BOJIOCTHBIX Cyn0B». — Apk. 39.

2 JTus.: ®inian gep:xaBHOro apxiBy UepHiriBcbkoi obnacti y Ipumykax (mami —
DJIAYOII). — Om. 1. — Crp. 6: «/leno CokupuHCKOro BoIoCTHOTO Npasnenus [Ipuryke-
Koro yesza». — Apk. 7.

3 JTu.: XKypnan IToarasckoro rybepHckoro npucytetsus. — 1909. — Ne 62. — C. 40.

4 luB.: Bandapescokuii A. B. Bkas. mpaus. — C. 69.
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y BosocHuX cymax»!. [Ipo 3HmkeHHs eheKTUBHOCTI pOOOTH BOJIOCHHUX CYIIiB
Yy POKHM CTOJIMIIHCHKOT peopMu CBIIUNTH, 30KpeMa, 3pOCTaHHS KIIBKOCTI
ckapr Ha ix pimenns. Hanpuknay, y ManuHcbkiid Bonocti KuiBchkoi ryoep-
Hii y 1905 p. 6yno nogano 133 ckapru, y 1907 p. — 153. Tineku y 1912 p. y
3B’5I3Ky 3 pPEOpraHizalli€lo BOJIOCHHUX CYIiB 1 (JiHAHCYBAHHSM X JisTIbHOCTI
KUIBKICTB CKapr 3MeHmmiach g0 1072, Oxuaxk i micist 1912 p. eekTuBHICTD
BOJIOCHMX CYJiB IPUHIMIIOBO HE 3MiHWIACK, aJKe iX KaApOBHUH cKian 10
3ICHeHHS TpaBoCyst OyB, sIK 1 paHille, MaJOMiAroTOBIeHIM. Bpermri-
PELUT HaBpsA YU MOIVIU CYTTEBO MOJIIIIUTH CBOK POOOTY Cyali, OUIbILICTD
i3 IKUX He BMUIM 9nTaTH i nmucary. [1oka3oBoI0 y bOMY BiTHOIICHHI € iH-
(dhopmaitist Ipo pyX CHpPaB y TPhOX BOJIOCHUX cydax [IpuiaynbKkoro mosity
Yepnirieebkoi Ty0epHii y 1914 p. (tadn. 2). 3aranom y mi cyau IpOTATOM
1914 p. magifinutio 447 xpuMmiHanbHUX 1 2354 UUBUIBHI CIIpaBH, 3 SKHUX
PO3B’s3aHMX y mepiuomy Bunanaky oyno 171 (38,2 %), a y apyromy — 766
(32,5 %). Bukonanux pimeHs Oyno JOCHTh MaJIO: 3 YUCIIAa KPUMiHAIBHUX
cupas — 79 (17,7 %), uusineHux — 195 (8,3 %). 3Beprae Ha cebe yBary BH-
COKMI NMOKa3HUK NPUIMHEHHS CIpaB yepe3 Hes sSBJICHHS BiANOBiAaviB: 10
KpUMiHaIbHUX crpaBax — 224 (50,1 %), uuBinbHux — 1285 (54,6 %). 3rigHo
13 TOHIIIHIM 3aKOHOAABCTBOM HE3 SIBJIEHHS BIITOBI1aya MaJjio CBOIM HaCIIi-
koM mrrpad y posmipi 25 korr.® Ilst cyma Ha Toii 4ac JOpiBHIOBaIa PUHKOBIH
BApTOCTI JIBOX JECATOK stenb*. HaBiTh /I HE3aMOYKHUX BEPCTB CeJla BOHA HE
MOIVIa iICTOTHO BIUIMBATH Ha CciMeWHUU Oromker. Hes ssBieHHs BiamoBigaua
HE 03HayaJIo, 3BUYAHO, OCTATOYHOTO MPUTIMHEHHS cripaBu. [lo3uBay Hepia-
KO IT0 JIEK1JTbKa pa3iB 3BEPTaBCs 31 CBOIMU CKapraMu JI0 BOJIOCHUX YU BEPXHIX
CUTBCHKHX CYIIIB, a BIJIIOBi/1ad y 4eproBuii pa3 miatus cBiil mrpad. Tparisi-
JIUCS BUTIAJIKU, KOJIM BIAMOBIIa4 HE MaB KOILTIB JUIsl CIUIATH TO3UBAYy Ti€l
CyMH 30UTKiB, siKi Oy/li BU3HAYEHI CyZOoM. Y TakoMy pasi crpaBa MoIvIa 3a-
KIHYUTHCH OITUCOM 1 MIPOJIAYKeM 3 MyOIIUHUX TOPTiB PyXOMOT0 MaifHa O0piK-
Huka. Tak, CokupeHchKe BOIOCHE MpaBiiHHs [Ipuimy1ibKoro nosity 7 TpaBHS
1893 p. onprirogHMIIo iH(OPMAIIiO PO Te, MO Yepe3 Micsllb, 13 uepBHs TOro
K poky o 10.00 BinOyneTscs mpogak pyxomoro MaiiHa I[Bana Karmitynbcbkoro.
1106 3i6party BU3HA4YEHI Cy0OM 5 KpO Ha KOPHUCTH 1103MBavYa, MaifHO OyI0 OIi-
HEHE MEHIII SIK Y TTOJIOBHUHY HOTO PUHKOBOI BapTOCTI, a CaMe: METaleBa Tapis-
ka — 10 kom.; crakanu (4 wt.) — 40 KoII.; YaifHUK — 15 KOII.; JIOKKH MiJIHI

' Tam camo. — C. 68.

> Tus.: Tam camo. — C. 67.

3 JTus.: Tpyasl STHOTpaQUUECKO-CTATHCTUYECKOM SKCIICAUIINY B 3213 IHO-PYCCKUI
kpai... — C. 501.

4 us.: ®TAYOH. — ®. 1120. — Om. 1. — Crip. 1209: «Konuwu pewennii Bepeceuan-
CKOT'0 BOJIOCTHOTO cyfa». — Apk. 7.
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(3 wT.) — 30 xom.; MigHI migcBiYHUKH (3 mT.) — 30 KOI.; MHCKH KepaMidHi
(4 wt.) — 40 xomn.; rpadun Benukuii — 20 xor. [IpoxaBiy 1, a TaKoXK AesKi
iHII apiOHi pedi, Cy0Bi BUKOHABII 3a0€3MeUMIIN iHTEPECH Mo3nBaya’.

BonocHi cyau, sik 1 BEpXHI CUIbCHKI, OyJIM JIIKB1JIOBaHI BiAMOBITHUM
mupkyisipom [enepansnoro Cekperapiaty Llentpansnoi Panu Ha mouaTky
1918 p. Yci cipaBu Oyino Haka3zaHO MepeaTH MUPOBHM CyalsM. BomocHi
CY/IH CTaJTN, TAKMM YHHOM, HaJI0aHHSIM iCTODii. SIK 1 KOXXHE CyCITLTbHE SBUIIIE,
JUSUTBHICTH BOJIOCHHX CY/IIB 3aCITyTOBY€ Ha BIJIMOBIHY OIIHKY CYy4aCHHUKIB.
VY ix poOoti Oyau SIK IO3UTHUBHI, TaK 1 HEraTUBHI pucH. [lo umcia nepmux
CJIiJ] BITHECTH 3ay4CeHHS TPOMAJICBKOCTI JI0 PO3IIISITY APIOHUX MPABOIIOPY-
II€Hb, 1110, 10332 CYMHIBOM, CIIPHUSJIO MiBUIICHHIO aKTUBHOCTI MEIIKAHI[IB
cena. B Toii e yac mpuHIUIT po3B’sI3aHHS KOH(IIIKTIB HA OCHOBI 3BHYA€BO-
rO MpaBa, 3MICT SKOT0 KOXKEH PO3yMiB I10-CBOEMY, 3yMOBIIIOBaB YHCIICHHI
37I0BKMBaHHSA 3 OOKY THX )K€ CyAJiB, JUCKPEIUTYIOUH CaMe IMOHSTTS [IPaBo-
cynns. [lonanbiia poboTa 3 apXiBHUMU JKEpENaMH BUAAETHCS CIPABOIO
JOCHUTH MEPCIEKTUBHOIO, aJUKE 0CI 3aIMIIAIOThCA He3 ICOBAaHUMHU Perio-
HaJIbHI 0COOIMBOCTI (PYHKI[IOHYBaHHS BoJIOCHUX cy/iB [IpaBobepexHoi,
JliBoGepesxHoi Ta IliBnennoi Ykpaiau. Y miteparTypi i J0ci HE BUCBITIECHO
JUSTBHICTh BEPXHIX CITBCHKUX CYIIB, I’ ITUPIYHUNA CTPOK ICHYBaHHS SIKHX
TaKOX JIa€ IEBHUNA MaTepial isl y3aralbHIOUYMX BUCHOBKIB.

! Tus.: ®OAYOIL — @. 1479. — Om. 1. — Cup. 5: «Jlenno COKHPEHCKOTO BOIIOCTHOTO
npasineHus [Ipunykckoro yesnay. — Apk. 50.
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IIUTAHHS IUBIABHOI'O
I IMBIABHO-
ITPOIIECYAABHOI'O ITIPABA

B. Komapoe, axanemix AllpH Ykpaian
B. bapankosa, nouent HIOA Ykpainu

IIpobieMu JIAaTHHCHKOTO HOTApIATY:
YKPAIHCHLKUM 0CBiI HOPMOYTBOPEHHS

3akon Ykpainn «IIpo HOTapiar» (nani — 3aKkoH), NPUHHATHI 2 BepecHs
1993 p., cTaB HABaYKIIMBINIOIO CKIIAJI0BOIO MOJIEpHI3aIlii CHCTEeMH HOTapia-
Ty, OCKUTBKH TIOPSI 13 JIep>KaBHUM HOTapiaToOM OyJIo 3alpoBa/KEHO IHCTUTYT
MPUBATHOTO HOTapiaTy'.

[IpoGneMu mpaBoOBOTO PETYIIOBaHHS HOTapiaTy, HOTapiaJIbHOT AisUTEHOCTI
Ta pehopMyBaHHS HOTapiaJbHOTO 3aKOHOAABCTBA TIOB’s13aHi 31 CTAHOBJICHHIM
B YKpaiHi HOTapiaTy JTaTHHCHKOTO THITY?, TOMY IIEBHUH IHTEpPEC SIBIISIE aHAI3
YMHHOTO 3aKOHO/IAaBCTBA YKpaiHU MMpo HOTapiaT 3 TOYKH 30pY BIITBOPEHHS B
HBOMY CTaHAAPTiB JIATUHCHKOT [IKOJIM HOTapiary.

VY nmpaBoBHX cHUCTEMax OUIBIIOCTI AEMOKPATHYHUX JIEPKaB HOTapiaT €
e()eKTUBHUM TPABOBUM IHCTUTYTOM. Y CBiTi iCHYIOTb JIBa THITH HOTapialib-
HUX CUCTEM, sIKi BIITBOPIOIOTH Pi3Hi ()OpMH OpraHizailii HotapiaTy 3aJIeKHO
BiJ] TOIO, K1 POJIb 1 3HaUeHHs y c(epi peasizalii npaB BU3HAE 32 HOTApiaTOM
Ta 4M IHIIA KpaiHa.

[epiry rpyry cTaHOBISTH HOTapiallbHI OpPraHH aHITIOCAKCOHCBKUX KpaiH
(Benuka bpuranist, CLLIA Ta iH.), 10 KOMIETCHII{ SKUX HAJICKUTH JIHIIE
MOCBITYCHHS JOKYMEHTIB Ta MIANKCIB (B aHIIIHCHKUX Cy/aX, HAIPUKIIA]I,
MOCBITYEHHI HOTapiyCcOM TOKYMEHT HE Ma€ MOBHOI IOPHIMYHOT CHIIH JOKa-
3y Ta norpedye nepeBipku ($axris, BUKiIageHux B yroai)’. Cucrema mpasa
AHTIIOCAKCOHCHKOTO TUITY XapaKTePU3Y€EThCSI THM, 1110 KOJU(PIKOBaHI 3aKOHU

! Tus.: Komapos B. B. Hosplii 3akoH «O HoTapuarey // busnec-undopm. — 1993. —
Ne 42. - C. 14-15.

2 Tus.: Bapankosea B. B. Bce moporu BenyT B PUM: yKpanHCKHUIA BAPHAHT JIATHHCKOTO
Hotapuara// Tam camo. — 1997. — Ne 2. — C. 19.

3 IuB.: Anopea Hemma. HoTapmar B yCIOBHAX PHIHOYHOM skoHOMIKH// COB. f0C-
Tamua. — 1992. — Ne 17-18. — C. 39.
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B Hili HeOaraTOYUCeIbHI, JKEPEIaMU MPABOBUX HOPM € MEPEBAYKHO Ipelie-
JCHTH, YTBOPEHI IOPUANYHOIO PAKTHKOI. 3 METOIO 3a0e3Me4YeHHs] OCHOB-
HOTO MPHUHIIUAITY [IUBUILHOTO 000pOTYy — CBOOOIM NIPAaBOYUHIB — rependa-
YeHa MOMJIUBICTh KOPUCTYBAaTUCS OyAb-SKUMH JokazaMu. CTOPOHH, 10 YK-
JaJal0Th KOHTPAKT, mepeOyBaloTh «BiY-Ha-Biuy», 1 HABITH Mependadaroun
3a3qaJIerib MOXJINBI KOH(IIKTH 3 IPUBOAY BUKOHAHHS TAKOTrO IIPABOYHHY,
MOKJIAJIal0ThCS Ha CyI, KUl Mae BUPILINUTH CIIIp, 1[0 BUHUKHE.

Jpyry rpyiy HOTapiaJlbHUX CUCTEM CTaHOBJISATh HOTApiaJlbHI OPraHH KpaiH
JIATUHCBHKOTO, TAK 3BAHOTO MIHCAHOTO, TIPaBa, JIe 3 METOF0 CKOPOYCHHSI KUTHKOCTI
CIIpaB, M0 PO3IIIAIOTHCS CYIaMHU, BU3HAETHCS OCOOHMBA BaXKIIUBICTD MMACHMO-
BUX JIOKa3iB, B SIKUX (DIKCYIOThCS IOPUIMYHI YMOBH YKJIaJCHHS Pi3HUX NPaBO-
guHiB!. 3 MeTOr0 3a0e3TeueHHsI IPEBEHTUBHOTO 3aXKUCTY ITPaB OKPEMHUX 0Ci0 Ta
IOPUIMYHOT CHJTA KOHTPAKTIB, 110 YKJIAJAt0THCS, B IMX KpaiHaX YIOBHOBAXYIOTh
(TpU3HAYAIOTh 1 KOHTPOJIOIOTH) KBaTi(hiKOBAaHUX POQeCcioHaiB MOCBIIUyBaTH
JIOCTOBIPHICTh BYNHIOBAHUX FOPHIMYHUX JIiif, 3 THM a0K rapaHTyBaTu e(heKTUB-
HIiCTB peauizallii pi3Hux mpas. [Ipy IboMy Ma€eThcsl Ha yBas3i, IO PO3B’sI3aHHS
KOH(ITIKTIB, 1110 BUHUKIIM B TIOJAJIBIIOMY, 32 JOIIOMOTOIO CYAOBUX OpraHiB Mae
OyTH BUHSATKOM, OCKLUIBKY TIPU YKJIA/ICHHI TPABOYMNHY CTBOPIOIOTHCSI YCi yMOBH
JUTSl HOTO TIOZTAITBINIOT peajtizallii 3riJiHO i3 3aKOHOM Ta IHTepecamMu CTOPIH.

OcraHHIM YacoM Bce OinblIe KpaiH BU3HAIOTh IEpeBaru CUCTEMU Jia-
THHCHKOTO HOTapiaTy. ChOTOHI HOTApiaT JTATHHCHKOT IIKOJIU MOITHPEHHH
Maibke B yciX 3aXiJIHOEBPONECHCHKUX KpaiHax (ABcTpis, benbriss, ®paniris,
Himeuuwnna, ['penis, Itanis, JlrokcemOypr, ['omnannis, [cnanis), a Takox y
JlaruHcpKilt AMepuli i HaBiTh y fmoHii, 00’ eqryroun 61mu3bpko 60 kpain. [lo
i€l % (opMu HOTapiaTy pUETHATICA 1 KpalHu, SKi He TOCHTh JaBHO HIyTb
IUISIXOM PO3BUTKY BIJILHOTO MiAMPUEMHHUIITBA, 30KpeMa [lonbina, aeski
kpainu Adpuku, Kuraid.

Jutst cy0'exTiB 1paBa i 0COOIUBO Cy0’ €KTIB IMBLIBHOTO 000OPOTY BasKIIH-
BUM € TOH (paKT, 110 3BepHYTHCS 10 HOTapiyca HabaraTo JeleBlIe Ta CKopi-
1Ie, HK y MOJAJIbIIOMY CTABaTH CTOPOHOIO B CyAOBOMY CIOPI, CIUIAYYIOuU
JOCUTH I0pOTi MOCIYTH aJBOKATIB 1 BUTpayaroyy yac Ta 3yCHJUIA Ha JOBe-
JeHHs (aKTiB, SKi MOIVIM O BBa)KaTucs Oe3cnipHUMU. TakuM 4HHOM, cUcTeMa
HOTapiary sK 3aci0 monepeKeHHS CyIOBUX CIOPIB, Y TOMY YHCII TAKUX, IO
BHHUKAIOTh 3 KOHTPAKTIB, CTA€ ChOTOJIHI HAMOUIBII TIOMIUPEHOKO.

Amnautiz 3aKkoHy JJ03BOJISIE CTBEPIKYBATH, 1110 BiH OPI€HTOBaHHWHU Ha Jia-
THHCBKY MOJIENIb HOTapiary?, i caMe Ie BU3HAYa€ 3arajibHi TCHICHIII pery-
JFOBAaHHS HOTapiaJbHOI JisNTBHOCTI B YKpaiHi.

! us.: Oleszko Alexander. Ustroj polskiego notariatu. — Zakamycze, 1999. —
C. 229.
2 lus.: Komapos B. B. Bkas. npaist. — C. 15.
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OcTaHHI pOKH TO3HAYEHI CIIPOOaMK 3aKOHO/IABIISI BHECTH Y HOTapialbHEe
3aKOHO/IaBCTBO KapJMHAJIbHI 3MiHH, [II0 MAIOTh CUCTEMHUI XapakTep 1Jis
BHM3HAYEHOCTI MIEPCIIEKTHB MOJIEPHi3allil HoTapiaty. Bci BOHM cBifyarh mnpo
HaMaraHHs BBECTH Y HOTapiajibHy MPAKTUKY MOJIC)Ib BUILHOTO HOTapiary.

VY . 5 po3piny X «CymixHi iHCTUTYTH» KoHIenuii yaocKkoHaleHHS
CYIIIBHUIITBA JIJIsl YTBEP/UKCHHS CIIPABEJIMBOTO Cy/y B YKpaiHi BiAMOBIAHO
JI0 €BPOTEHCHKUX CTaHIAPTIB, cXBajeHii Ykazom [Ipesnnenra Ykpainu Bia
10 tpagns 2006 p. 3a Ne 361\2006', 3a3Ha4aeThes, 110 CYTTEBOTO PO3BAHTA-
JKEHHSI CYJJOBOi CHCTEMH MOXKHA JTOCSATTH, IOCUIIMBILY [TOTEHIIIa]l HOTapiary.
Tpeba ckacyBaTu mojiis, 1110 iCHY€ B HOTapialbHii nmpodecii, Ha qepKaBHUX
1 mpuBaTHUX HOTapiyciB. [lepkaBa He MOBMHHA 3a0e31eUyBaTH 3A1CHEHHS
HOTapiaNnbHUX (YHKIIIH, IKi YCIIIIHIIIEe BHKOHYIOTh HeJICpKaBHI HOTapiycH.
BonHouac gepxaBa Mae KOHTPOJIIOBATH SIKICTh 31HCHEHHsI HOTapiadbHOI
JUSITBHOCTI Ta PeryjloBaTH il BapTiCTh JUIsl Maj103a0e3MeueHnX Kareropin
HaCeJICHHSI.

[epcriekTHBHI 3MIHM HOTapiaJbHOTO 3aKOHOJABCTBA MEpea0adaroThCst
HU3KOIO BIJIMOBIIHUX 3aKOHOIPOEKTIB, sIKi, HA KaJlb, HE MAIOTh CUCTEMHOTO
XapakTepy 1 He y3ro/PKYIOThCS MK CO000. Bkl TOTrO, CrioCTEpiraeThes
CHUTYyallisl, KOJIM NPAaKTUYHO OAHOYACHO U1 OOTOBOPEHHS Ta IPUHUHATTS IIPO-
MOHYIOTBCS CYNEPEWTNUBI 3aKOHOMPOCKTH, 1[0 TTO-PI3HOMY BUPILIYIOTh OC-
HOBHI MUTaHHA OpraHi3amii Ta QyHKI[IOHYBaHHS HOTapiaJIbHUX OPraHiB.
Wnerscst po mpoext 3akony Yipainn «IIpo BHeceHHs 3MiH 10 3akony Yipa-
iau «IIpo HOTapiaT»», 3apeectpoBanuii 20 ciunst 2007 p. 3a Ne 3025, ta
npoekt 3akoHy Ykpainu «IIpo BHeceHHs 3MiH 10 3akony Ykpainu «IIpo
HOTapiaT»», 3apeectpoBanuid 5 motoro 2007 p. Ne 2278. Bpakaemo, 1o
00u/1Ba 3aKOHOIIPOEKTH MOPSJL 13 YNHHUM 3aKOHOM MaroTh OyTH IpoaHai-
30BaHi 3 TOYKU 30pY CUCTEMHOI'0 BTUIEHHS B yKpaiHCbKe 3aKOHOAAaBCTBO
OCHOBHHX CTaHJAPTIB JATHHCHKOTO HOTapiary.

VY kpaiHax JIaTHHCHKOTO HOTapiaTy HOTapiyc € MocajoBo0 0C00010,
HAJIJICHOIO JePKaBHOIO BIIAJIOK0, T2 OJHOYACHO (paXiBLIeM BUILHOT FOPHINY-
HOI nipodecii. BiH HaAIsIETHCS TOBHOBXEHHSIMH JIEPKaBH, 1110 HA/Ia€ HOMY
SIKICTB TTOCaJI0BOT 0cO0M, a HOro MisIbHOCTI — MyONiYHNH, opiiitHui Xa-
paktep. Came TOMy Ha Mocajly HoTapiyca MpH3HaJae, sik TpaBHiIo, MiHICTp
toctuiii. [TuTanHs npo po3rainryBaHHsS HOTapiadbHUX 0(]iCiB TAKOXK BHPI-
IIYETHCSI 1 KOHTPOITIOETHCS JIEPIKABOIO (BU3HAYAIOTHCS KUTBKICTh HOTapiaib-
HUX 0(iCiB Ta iX MICLIE3HAXOKEHHS; BUPILIY€ETbCS IUTAHHA PO 1X yTBOPEH-
HSl, CKaCyBaHHsI, peopranizaniro). /lep>kaBa KOHTPOJIOE 1 3MiHCHEHHS BIIaCHE
HOTapiaJbHOT AiSUTBHOCTI (B PO3YyMiHHI SIKICHOTO TEXHIYHOTO O()OPMIICHHS

! Tu.: Odirn. Bicuuk Yipaiau. —2006. — Ne 19. — Cr. 1376.
131



/1 (438)

JOKYMEHTIB, JJOIepKaHHs (JOPMaIbHOCTEH, BEJICHHS 3BITHOCTI, BAKOHAHHS
iHIIHX 000B'SI3KIB HOTapiyca)'.

Biamoginno a0 cT. 1 3akoHy HOTapiaT — Iie CUCTeMa OpraHiB Ta Ioca-
JIOBHX 0Ci0, Ha SIKUX MOKJIAZICHO 000B 30K MOCBIIYYBaTH MPaBa, a TAKOXK
(hakTH, 0 MAIOTh IOPUINYHE 3HAUCHHS, 1 BUMHIOBATH 1HIII HOTapialbHI 1ii,
niepez0aueHi 3aKOHOM, 3 METOO HaIaHHs IM IOPUAMYHOI BiporiHOCTI. Bun-
HEHHS HOTapilaJbHUX Jii NOKJIaJaeThCs K Ha IPUBATHUX, TaK 1 HA IepxKaB-
HUX HOTapiyciB, 10CaJOBUX 0Ci0 OpPraHiB MiCLI€BOTO CaMOBpPsIyBaHHA,
KOHCYJICBKI YCTAHOBH Ta JIMTUIOMATHYHI TIPE/ICTABHUIITBA YKpaTHU.

3rigHo 3 cT. 1 mpoekty 3akoHy Ykpainu «IIpo BHeceHHs 3MiH 10 3aKoHY
VYkpainu «IIpo HOoTapiat»» 3a Ne 2278 HoTapiar B YkpaiHi — cuctema op-
raHiB Ta 0ci0, siKi 3a0e3MeuyIoTh B MeKaxX 0€3CIIPHUX MTPABOBIIHOCUH I103a-
CYJIOBY OXOPOHY Ta 3aXMCT LUBLIBHUX MPAB 1 3aKOHHUX IHTEPECIB (i3UIHUX
1 FOPUIMYHUX OCi0, TEPUTOPIABHIX TPOMAJI Ta IEPIKABH IUIIXOM BYMHEHHS
HOTapiaNbHUX JIiH.

HenomnikoM 1 YMHHOTO HOTaPiaIbHOTO 3aKOHOABCTBA, 1 IPOIOHOBAHOTO
3aKOHOIPOEKTY CIIiJl BBAXKaTH BiJICYTHICTh BKa3iBKHM Ha Te, III0 HOTapiyc
YIOBHOBa)KEHUI BUMHATH HOTapianbHi ii nepxasoro. Lle yrouneHHs cnpu-
710 O OLITBIN MPaBWIIBHIN periiaMeHTarii BCTYITy Ha I0caay MPUBATHO MPAaK-
THUKYIOUOTO HOTapiyca.

JeprkaBHUI HOTapiyC IPU3HAYAETHCS HA II0CAY 1 3BUIBHAETLCS 3 OCa-
T yIIpaBIiHHSAMHA rocTullii Pamun MinictpiB AproHOMHOT PecryOuiku Kpum,
obmacHux, Kuichkoi Ta CeBacTOMIbCKOT MICHKUX JISPYKABHUX aJIMIHICTpa-
it (ct. 18 3axony). [IpuBaTHuit HOTapiyc 3rifHO i3 CT. 24 3aKOHY Ma€ MPoii-
TH PEECTPALIO Y BIANOBIIHOMY yIPaBIiHHI IOCTHII.

JisnpHiCTh IPUBATHOTO HOTapiyca MOXe 3Ai1HCHIOBATHCS TiJIbKH HA
MiJICTaB1 HAAUICHHS HOro JIep)KaBOIO MOBHOBAXXCHHSIMHU Ha BUMHEHHS HO-
TapialbHUX Jii, 110 Mae ohopMITIOBATHCS HE PEECTPALli€lo, a IPU3HAYECHHIM
Ha mocaay’. Pi3HUIS TYT CyTTEBa, i BOHA MOJISATae B TOMY, IO BiIMOBa y
peecTpauii npuBaTHOI HOTapiaabHOI Aii HE HOMYCKAETHCS, a IPU3HAYCHHS Ha
1ocafy, ToOTO HaliJIeHHs [IOBHOBa)KEHHAMHU, MOXKJIMBE JIMIIIE Y Pa3i, KOJIH €
HEOOX1JHICTh Y BIAKPUTTI, yTBOPEHHI HOBUX I10CaJ HOTapiyciB.

[MutanHs Mpo Tak 3BaHEe KBOTYBaHHS HOTapiaJIbHUX 1MOcaj B YkpaiHi Oyio
BupinieHo B 1. 4 Ykazy [lpesunenta Ykpainu Big 23 cepras 1998 p. «IIpo
BPETyJIIOBaHHS JISUTLHOCTI HOTapiaty B YKpaiHi», Je 3a3Ha4eHO, 110 KiJIbKICTh
NPUBATHUX HOTApiyCiB y MeXKax HOTapiaJlbHOTO OKPYTY BU3HAYA€ThCst MiHic-

' Tus.: Ksigga pamigtkova/ I Kongres Notariuszy Rzeczypospolitej Polskiej. —
Kluczbork, 1996. - C. 11.

2 Tus.: Horapiar B Ykpaiui: [Tinpyunux / 3a pexa. B. B. Komapoga. — K., 2006. —
C.30-31.
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TEPCTBOM FOCTUIIIT YKpaiHU 3aJIe)KHO BiJl YMCEIbHOCTI HaceneHHs. e o3Ha-
Yae, 1110 3apeecTPyBaTh MPUBATHOTO HOTAPiyca MOMKIIMBO JIMIIE 32 HAsIBHOCTI
BaKaHCIi y JaHOMY OKpY3i.

VY oMy 3B’SI3Ky CIIi/I BUCIIOBUTH €Ki 3ayBa)KEHHS CTOCOBHO HOBOTO
npoekty 3akony Ykpainu «IIpo BHeceHHs 3MiH 0 3akoHy Ykpainu «IIpo
HoTapiar»», 3a Ne 3025, BiIIOBIIHI TIOJIOKEHHS SIKOTO HE Y3TOJ/PKEHI 3 TIpaBH-
JIaMH, TII0 0OMEXYIOTh YNCEITbHICTh HOTAPiyCiB Y HOTapiabHOMY OKpy3i. Taxk,
BIJIIIOBITHO /10 3aIPONIOHOBAHOT PEaKIiii CT. 24 BiMOBA Y peecTparlii mpuBart-
HOI HOTapiaJIbHOI AiSUIBHOCTI JAOITyCKAEThCA JIMILE Y pa3i, KON MOJaHi J0Ky-
MeHTH (1110 JIOIAI0ThCS JI0 3as1BH PO PEECTPALLif0) HE Bi/IIOBI1al0Th BCTAHOB-
JICHUM BUMOTaM. Y 3B’SI3Ky 3 IIMM I[TOCTA€ UTaHHS MIOJI0 KBOTYBaHHSI MTOCA/T
HOTapiyciB. SIKIIO BOHO CKAaCOBY€ETHCS, 116 TpeOa BU3HAYUTH B 3aKOHI, SKIIIO 5K
Hi, TO TIJICTABOIO ISl BIIMOBHU Y PEECTpAIlil IPUBATHOI HOTAPiaIbHOT JTisiIb-
HOCTI CJIiJ] BU3HABATH BiICYTHICTh BAKAHTHOI MOCAH y TOMY YH 1HIIOMY OK-
py3i. [lopsia 3 UM HEBIAMOBIAHICT TOKYMEHTIB BUMOTaM 3aKOHY € TaKUM
HEJI0JTIKOM, 1110 MO)Ke OyTH YCYHEHHI 1 TOMY PO3IISIIaTHCS SIK IiICTaBa He s
BIZIMOBH y peecTpallii, a I 3aJIMIICHH 3asBH 0€3 pO3IIsy.

[{uMm ke 3aKOHONPOEKTOM HPOMOHYEThCA NependauuTy THMYACOBE 3y-
MUHEHHS IPUBATHOI HOTapianbHOI misutbHOCTI (cT. 29'). Bumaerscs, 1o ic-
HYBaHHS TIOIIOHOTO MPABOBOTO IHCTUTYTY TAKOX HE Y3TOJUKYEThCS 3 TIPaBH-
JIJaMH1 KBOTYBaHHS, OCKIJIbKHU IIOPYIIY€E CHIBBIAHOIIEHHS KUIBKOCTI I10Cak
HOTapiyCiB y JaHOMY OKpY3i, Ka BUPAXOBYEThCS 3 OISy Ha HAsBHICTh
MeBHOT 3aTpe0yBaHOCTI, IEBHOTO MOMUTY HA HOTAPIabHY IISUIBHICTD 3 ypa-
XyBaHHSM KiJIbKOCTI HaCeJIeHHs y JaHiil MiciieBocTi. YU BiJmoBiiae iHTepe-
caM cy0’€KTiB IpaBa CHTYyallis, KO HOTapialbHa M0Cajaa €, aje Ha Hil
HIXTO HE Mparoe?

HorapiasbHa AisUTbHICTh KBaTI(IKy€EThCS K MISTIBHICTD MyOIivyHO-TIpa-
BOBOTO Xapakrepy'. Y oMy 3B 513Ky BBa)KAEMO, IO TEPMiHU «IIPUBATHUIL
HOTapiar», «IpPUBATHUN HOTApiyCc» Ta «IPUBATHA HOTapiaJibHA AiSUTEHICTH
HE MO)KHA 3aCTOCOBYBATH Yy 3aKOHOJIAaBCTBI Ta HOTapiaibHiN mpaktuili. Hi
HOTapiar, Hi HOTapiyc, Hi HOTapiajbHa JiSUTbHICTH HE MOXYTh OyTH TIpUBaT-
HUMU BHACJIJIOK IIE€BHOI crienu(iky IHCTUTYTY HOTapiary sik 6e3cnipHoi
MyOTiYHOT IOpUCIUKIT. Y JiTepaTypi CIyIIHO 3a3HAYanocs, 1o 3 IOSBOIO
MPUBATHOI IPAKTUKH FOPUCIUKIIIHA IPUPOIa HOTapiaTy He 3MiHMIaCs’.

TepMmiH «IIpUBaTHHI) CTOCY€EThCS HE HOTapiary, a OpraHizamiiHux Gopm
JiSUTBHOCTI HOTapiyca ik 0co0H, YITIOBHOBR)KEHOI JIepKaBOK0 Ha BUMHECHHS
HOTapiajdbHUX Jid. Pa3oM 3 TUM yKpalHCHKI TOCJITHUKH BUCIIOBITIOBAIN

' Mus.: 3aiiyesa T. U., I'areesa P. ., Apkos B. B. HactonbHas KHUra HOTapUy-
ca.—M., 2000. - T. 1. - C. 3; Komapog B. B. Bka3. npans. — C. 15.
2 JTus.: [IpaBoBBIe OCHOBBI HOTAPUAJIBHOI JesTenbHOCTH. — M., 1994, — C. 2.
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JYMKY, 110 3aKOH BBEJCHHSIM IPUBATHOTO HOTapiaTy yCyHYB MOHOIIOJIO
JepKaBU Ha HOTapiajabHy MisUTbHICTS'. Ha Hall OISy, rOBOPUTH PO MOHO-
TOJIIO JIepKABU HA HOTApiajdbHY MisUIbHICTH HEIIPABOMIPHO, OCKUIBKH HO-
TapianbHi il 3aBKIM BUMHSIOTHCS Bijl IMEHI JAepKaBH 1 MAIOTh JIEPIKABHO-
nyOniuHui Xapakrep. TiTbKK UM 3a0e31edyeThCsl BAKOHAHHS HOTapiallbHUX
(byHKIIIH, 1 TUTBKY 11 — rapanTisi JOKa30BOI CHITH HOTapiaJIbHUX JOKYMEHTIB.
[I1o0 axTH MpUBaTHOTO HOTapiyca Masln CHiTy O(ilifHIX, IepKaBa TOBUHHA
HAJIJTUTH HOTO MEBHUMHU TTOBHOBAKCHHSIMHU.

OnHUM 3 OCHOBHHX MTUTaHb peopMyBaHHS YKPATHCHKOTO HOTapiaibHO-
T'O 3aKOHOJIABCTBA € MTUTAaHHs PO TIEPEX i/l HOTapiaTy Ha €JIMHY OpraHi3alliii-
HO-TIPaBOBY OCHOBY, IO MOSICHIOETHCS O€33alIePEYHUMHE TIepeBaraMu CUCTe-
MH BLJIBHOTO JIATHHCHKOTO HOTapiaTy?. BinbHU# Xapakrep AissIbHOCTI HO-
Tapiyca Ma€ nepeBart sl (pi3UYHUX Ta IOPUIMYHUX OCi0, OCKITBKH BOHU €
BUIBHHMH y BHOODI HOTapiyca. Kpim Toro, MOXKJIMBICTh IPUTATHYTH HOTapiy-
ca JIo BIJIMOBIIAJIBHOCTI 3a 3aIo/IisiHy HUM y MPOIIECi 3/{ICHEHHS CBOET
JUSUTBHOCTI IIKOAY € MEBHOO TapaHTIEI0 3aKOHHOCTI HOTapiadbHUX JIiH.

VY npoexri 3akony Ykpainu «IIpo BHeceHHs 3MiH 10 3aKkoHy YKpaiHu
«IIpo HoTapiat»» 3a Ne 3025 3po0iieHO TIEBHUI KPOK Y IbOMY HAIPSIMKY:
nepen0avaEeThCs HalIeHHs OJHAKOBOIO KOMIIETEHLIIEI0 IepHKABHUX Ta MPU-
BaTHUX HOTapiycCiB, 10 caMO TI0 cOOi CITiJT PO3IISAATH SIK TIO3UTUBHE SIBUIIIE.
AJe Ipy IbOMY HE MOXKHA HE BU3HATH, 110 TaKi IPOIO3ULIT HE PO3B’SI3YI0Th
mpobIeMy HeoOXiqHOCTI pedopMyBaHHs CHCTEMH HOTapiaJlbHUX OpPTaHiB i
MIEPEBEICHHS] HOTAPIaTy Ha €IUHY OpTraHi3alliiiHO-IIPaBOBY OCHOBY.

Mopenb BUTBHOTO HOTapiary 3akpilieHo Y IpoekTi 3akoHy 3a Ne 2278,
SAKHM CHCTEMa JIep>KaBHOTO HOTapiaTy ckacoByeThes. Lle maso O ctarn Bax-
JMBHM KPOKOM Ha HUISXY PO3BHUTKY YKPaiHCBKOTO HOTapiaTy Ik HOTapiary
JATUHCHKOTO THILY, ajle CKacyBaHHs Jep>KaBHOTO HOTapiaTy MyCHUTh Oa3yBa-
THUCS Ha MOTIEPEHLOMY BUPILIICHH] HU3KH NIPOOJIeM, sIKi Hapasi He PO3B’sI3aHo,
1y LboMy MpoekTi 30kpeMa. Cepern iHIINX O HUX HaJeKaTb MUTAHHS MPO:
YiTKe BU3HAYEHHsI CTaTyCy HOTapiycCiB Ta iX BiAMOBIAAIBHOCTI; JOCTYI 10
HOTapiaJIbHOI AifJIBHOCTI Ta MOPSIOK BCTYIy Ha IOocay HOTapiyca; omary
BUMHIOBAaHUX HOTapiaJlbHUX [ili; KOHTPOJIb 3a HOTapiajbHOIO JiSUIBHICTIO;
3YIHUHEHHS Ta MPUITMHEHHS HOTapiaJIbHOI JisTIBHOCTI TOIIO.

Caijt BiI3HAYMTH HEOOXIHICTh OLJIBII YiTKOTO 3aKOHOIaBUOTO BPETYIIIO-
BaHHS [MUTAHHS NPO MPaBOBUI craryc Hotapiyca. Lle nmuranHs HaOyBae e
O1TBIIOT aKTYalIbHOCTI 3 OIVISITY Ha Te, 1110 HABEACHI MPOSKTH 3aKOHY 3HOBY,

! Tus.: €pyx A. HoBwuii 3akoH mpo Hortapiar Ykpaiuu// [IpaBo Ykpainu. — 1994, —
Ne3—4.-C.22.

2 Tus.: Muwens Meprommu. Byay paji HOMOYb POCCHIICKOMY HOTapHary//3akoH. —
1996. — No 9. — C. 111-113; Anopea Hemma. Bxasz. npaus. — C. 20, 21.
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B)KE€ BKOTPE, 3JIUIIIN BPETYIIOBAHHS LILOTO IUTAHHS 11032 YBarolo 3aKOHO-
JaBLIs.

BinbHuil xapakTep JisUIBHOCTI HOTapiyca JaTHHCHKOTO HOTapiaTy Mpo-
SIBIISIETHCSI B TOMY, IO BiH He repeOyBae Ha AepiKaBHii ciyxOi 1 opranizye
31 iCHEeHHs CBOET MisUIbHOCTI Ha BinacHUU po3cya. [lopsn 3 mumM, sk yxe 3a-
3HAYAIIOCs], JUTs peaizaiii HotapiabHUX (PYHKIIIN Jep)kaBa Ha/IlIse HOTapiy-
ca IeBHUMH OBHOBakeHHAMU. HaBezneHe 103Bo1si€ 3p0OUTH BUCHOBOK ITPO
JIyaJiCTHYHUHN CTaryc HoTapiyca, o 3yMOBIIIOE€ HEOOX1IHICTh BiIHECEHHS
HOT0 /10 T0CaI0BUX 0Ci0 HEe3aIeXKHO Bij TOTO, IO BiH HE epeOyBae Ha Jiep-
KaBHIH ciyx0i 1 B mTati gep>xkapHoro anapary'. Llst BAHSTKOBICTb IPaBOBO-
IO CTaHOBHIIA HOTApiyca MPOSIBIIIETHCS B TOMY, 110 BiH peatizye JIepiKaBHO-
BJIaJIHI TOBHOBA)KEHHS Y TOPSAKY 31HCHEHHS TTOKIIaJICHOT Ha HHOTO JIepiKa-
BOIO CHeIiaIbHOT KoMneTeHIii. [IpuBaTHMit HoTapiyc € OQHOYACHO MOCAI0BOIO
0c00010, HAIIICHOIO JIEPKABHOIO BIIA0I0, T 0COOOK0 BUIbHOI FOPUANYHOT
npocecii. Take cTaHOBUILE CITiJ] 3aKPIMUTH 3aKOHOAABYO.

3 mpo0OJIeMOI0 YTOYHEHHS CTaTyCy HOTapiyca MoB’si3aHe 1 BUPIIICHHS
MUTaHHSI TIPO 3A1MCHEHHS! KOHTPOJIIO 33 HOTro JisIbHICTIO. JIaTHHCHKUH HO-
TapiaT XapakTepHU3yEThCSI TUM, IO JiSUTbHICTh HOTAPiYyCiB TIEO UM 1HIIOKO
MIpOIO KOHTPOJIIOETHCS 1 3 OOKY JepkKaBH, 1 3 00Ky Takoi caMOBPSITHOI Op-
ratizauii Horapiycis, gk HorapianpHa nanata. Y BciX kpaiHax — wieHax
MiXHApOIHOTO COI03Y JAaTHHCHKOTO HOTapiaTy HOTapiycu 00’ €IHYIOTHCS Y
npodeciiiHy oprasizailiro, He3alle)KHy BiJl JIepKaBHOI BIIAIH, 3aBIaHHIMHA
SIKOT €: MpeNCTaBICHHS Mpodecii Ha PI3HUX PIBHAX; BUPIIICHHS MTUTAHHS
o110 BigOOpY, HAaBYaHHS Ta OpraHi3allii CTa)KyBaHHS HOTapialbHUX KaJlpiB,
YTBOPEHHS Ta CKaCyBaHHs HOTapiaJbHUX 0(iCiB; PO3MISA CIIOPIB MIXK CaMU-
MH HOTapiycaMu; KOHTPOIIb 3a 341iCHEHHSIM HOTapialbHOI AIsUTBHOCTI. 3aKOH
(ct. 16) mepenbauae Jmiie MOXKIIMBICTh HOTAPiyCiB 00’ €JJHYBATUCS Y Perio-
HaJIbHI, 3arallbHOJIEP)KaBHI, MDKHAPOJIHI COI03U Ta acorialii. Pazom 3 tum
JisTBHICTh HOTapiyciB, 10 3aiMarOTHCS IPUBATHOIO MPAKTUKOIO, MA€ TIEBHY
cnerudiky, sika 3yMOBITIIO€ He0OXiTHICTh 000B’SI3KOBOTO YJICHCTBA IMPUBAT-
Horo HoTapiyca y HorapianbHiii nanari.

BinnosigHo no Craryty HorapiansHoi manatu Ykpaiau, 3aTBEpKeHOTO
YCTaHOBYOIO KOH(epeHMiero HoTapiyciB Ykpainu 22 kBiTHS 1993 p., ocHOB-
Ha MeTa 1i€el opranizamii — 00’ eaHaHHsA Ha podeciiiHiii OCHOBI 3yCHIIb
HOTapiyciB JUIs 3aTBEPKCHHS Ta 3aXHUCTY 1X 3aKOHHHUX 1HTEPECiB, CIPUSHHS
ITiIBUIICHHIO 1X MPOQeCiifHOTO PiBHS Ta BJOCKOHAJICHHIO TPaBOBOI JOTIOMO-
I'Hl, 110 HaJJA€ThCs OpraHamu Hotapiaty. Ase Hi Craryt HoTapianeHoi nanaru,
Hi 3aKOH He MIiCTATh BKa3iBKH Ha 31iiicHeHHs1 HoTapianbHOO ManaToro BKpan

! uB.: Kanonuyvkuti M. THIIaTHBY KUIBCHKOTO HOTAPSI, SKAM HE CYIHIOCS BTLIH-
tucs B cipasu// Horapiat ast Bac. —2001. — Ne 10. — C. 22-23.
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BOXJIMBOT (PyHKIIT AUCHUILTIHAPHOTO KOHTPOIIO 32 BUKOHAHHSAM Mpodeciii-
HUX 000B’A3KiB MPUBATHUMH HOTAplyCaMH, 10 CTAI0 O JOAATKOBOIO rapaH-
TI€IO JIOJICPIKAHHS TIPAB 3aIliKaBJICHUX OCI0 NPY BYMHEHHI HOTapiaJIbHUX il
Ta 3A1MCHEHHS HOTapialbHOT NiSTIbHOCTI Ha HAJIEKHOMY PiBHI.

CToCOBHO MpaBuJI, O NepeadadaroTh GOPMU KOHTPOITIO 38 JiSUTLHICTIO
HOTapiyciB 3 OOKY JIepyKaBHUX OpraHiB, HEOOX1THO BPaxOBYBaTH, 110 3aJIEK-
HO BiJ IpeaMeTa TaKUi KOHTPOJIb IMOAUISETHCS Ha 1Ba BUJU: KOHTPOJb 32
CYTHICTIO 3[IHCHIOBaHMX HOTapiajabHUX (QYHKILiH (TOOTO 3a 3aKOHHICTIO
3aificHeHHs Ti€l 4 1HIIOI HOTapiajbHOI Aii) Ta KOHTPOJIb 3a J10JEepP KaHHIM
HOTapiycoM YMOB BUKOHAHHS MPOQeCciifHuX 000B’sI3KIB (TOOTO KOHTPOJIb 3a
OpraHi3aiiiero HoTapiycoM cBO€l aisiibHOCTI). Ha MiHicTepCTBO 0CTHIIIT Ta
fioro TepuropianbHi OpraHu Moxxe OyTH IMOKJIQJCHO JIUIIE KOHTPOJIb 32 Op-
raHi3aliero HoTapiadbHOI AISUTBHOCTI, TOAI SIK (PYHKIIII0 KOHTPOITIO 32 3aKOH-
HICTIO HOTapiaJIbHOI AISIBHOCTI MOKE BUKOHYBATH 1 BUKOHY€E ChOTOJHI
TIIBKU CyJl — €JIUHUI OpraH, KMl MO)Ke BU3HATH HOTapiaibHy [0 He3a-
KOHHOIO BHACJIJIOK PO3IVISILY CIPaBH, B MEKax K01 AOCIIIKY€ETbCS Herpa-
BUJIBHICTB Jii HOTapiyca, abo 1mo30BY, 10 BUHHUKAE 3 TPABOBIAHOCHH, KOTPi
Oynu HOTapiajabHO NOCBigUeHi. UMHHE yKpalHChKe 3aKOHOJABCTBO MPO HO-
Tapiar 11X HIOAHCIB HE BPAXOBYE.

3a3HaueHUN HEJOJIK IPOCTEXKYETHCS 1 Y 3aKOHOIPOEKTI 3a Ne 3025.
3ampornoHoBaHa y HhOMY HOBA PEaKIlisl CT. 33 3HOBY HE BPAXOBY€E TOH (aKT,
IO CYZIOBHI Ta aJIMiHICTPATHBHUN KOHTPOJIb 38 HOTApiaIbHOIO JISUThHICTIO
BIIPI3HSIOTHCS 32 3MICTOM (TIpeaMeToM), GOpMaMH, KOHTPOITIOIYUMHU
cy0’ekTamu, MiJcTaBaMu 3A1MCHEHHS Ta MOXJIMBUMU HACIIIKAMHU.

[poexT 3a Ne 2278 3 wi€ei Touku 30py € Oinbln BuBakeHUM. BiH nepen-
Oayae MOXIIMBICTh KOHTPOITIO 3 00Ky opraHiB MiHiCTepCTBa FOCTHIIIT 32 Op-
raHi3alli€ro HOTapiadbHOT MISUTLHOCTI Ta JIOJEPKAHHS TPABUJI HOTAPiaIbHOTO
JinoBoJicTBa (CT. 47), a KOHTPOIb 332 3aKOHHICTIO HOTAPIiaIbHOI JisSUTBHOCTI
3anumiae 3a cyaom (ct. 81).

[TpuHIMIIOBUM U1t HOTAPIATBHOI ISUTBHOCTI € TOM (aKT, II0 KOHTPOJIb 3
3aKOHHICTIO BUNHEHHS HOTapiaJbHUX A1l MOXKe 3[iMCHIOBATH BUKJIIOUHO CYJ
SIK €IMHUIA OpraH, 10 CBOIM PIIICHHSIM MOXXE BU3HATH HE3aKOHHHMH: HO-
TapiaibHy JIit0, BiIMOBY Y BYNHEHHI HOTAPIAIBHOI JIii, HOTapialbHO MTOCBITYCHI
MPAaBOYMHH, 3aNI0BITH TOIO. TITbKK Cy/ TAKOXX MOKE BU3HATH HOTapiyca
3000B’sI3aHUM BIJIIIKOTYBAaTH IIKOY, 3AIIO/IisIHY BHACIIIOK HOTO HE3aKOHHUX
niit. Ha MinictepcTBO FOCTUILIT Ta HOr0 TepUTOpiaibHI OpraHu Moke OyTH
MOKJIaJCHO JIMIIE KOHTPOJIb 32 OPTaHi3alli€lo HoTapiadbHOI AiSUIBHOCTI.

B npomy 3B’s3Ky HE MOXKHA HE 3BEpHYTH YBary Ha BKpai HEPUITyCTUME
(hopMysIIOBaHHS, 1110 TIPOIIOHY€ETHCA U HOBOI penakiii c¢T. 50 B 000X 3a3Ha-
YeHUX 3aKoHOoINpoeKTax. [1oaiOHi mporno3ulii € He Po3B’A3aHHIM, a YHOPMY-
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BaHHSM iCHYI0UYO1 TPOOJIeMH HOTApialbHOI Ta CYI0BOT IPAKTHKH, sSIKa MOJISTae
B TOMY, 1110 Hapa3i NpoLecyalbHU MOPAIO0K POy CKapr Ha JIii HoTapiy-
ca abo Ha BIZIMOBY y BUMHEHHI HOTaPiaJIbHOI i1 HEUITKO BU3HAYCHO Y IUBLIb-
HOMY IPOLIECYaIbHOMY 3aKOHOABCTBI.

Jlo BBenieHHs B 11it0 HOBOTO L{MBIIBHOTO NpOIIeCyaIbHOTO KOZIeKey YKpai-
uu (1 Bepecnst 2005 p.) Taki cKapru po3nIsIaIUCS B MEXKaX OKPEMOTo ITpoBa-
JOKEHHSI SIK camocTiliHa kareropis cripa. Hosuii L{IIIK Bxe He mependadae
TaKOi MOXKJIMBOCTI: 13 OKPEMOTO MPOBAHKEHHSI BUJTy4YeHa TaKa KaTeropis Crpas,
SIK OCKap KEeHHs HoTapiaJlbHUX J1iii a00 BiIMOBH Yy iX BUMHEHHI.

VY 3B’SI3Ky 3 IIIM BUHHKAE IMUTAHHS: B SIKOMY MOPSJIKY JOLUTBHIIIE PO3-
JISIIATH 11 cripaBu — a00 3a npaBuiamu Kojekey aaMiHiCTPaTHBHOIO CYJ10-
YHHCTBA, a00 3a MPaBWIAMHU KJIACHYHOTO IMO30BHOTO MPOBA/IKCHHS IIHB1Ib-
HOTO CY[IOYHHCTBA?

Posrsimary 1i ckapru 3a npaBuiamMu KAC HEMOXKIIMBO, OCKUIBKH FOpHC-
JIUKITiSt aIMIHICTPATUBHOTO CY/y MOIIUPIOETHCS HA PO3IIISII CKapT MO0 Jik
4K Oe3/1isTIbHOCTI Cy0’ €KTIB, HAJIIIEHUX BIQHUMH YIIPABITIHCHKUMH TOBHO-
BakeHHsiMH (cT. 17 KAC). [lo Takux cy0’€KTiB HOTapiyc HE HAJICKHUTh, 00
LIIJIKOM OYEBUHO, 1110 CHCTEMa HOTapiaTy He BXOAUTH JJO CUCTEMH OpraHiB
BHUKOHABUOI BiajM. B 1isix HOTapiyca HEMae Hi a]MiHICTPaTHBHOTO IPUMYCY,
Hi yIpaBJIiHCHKUX TOBHOBa)KeHb. MK HOTapiaJbHOO I aIMiHICTPAaTUBHOIO
JISUTBHICTIO ICHYE CYTTEBA BiIMIHHICTD 33 FOPHIUYHUM XapaKTepPOM, KOJIOM
Cy0’€KTIB Ta CTPYKTYPOFO X MPaBOBITHOCHH, UISIMHU, PE3YJIbTaTaMHU Ta Me-
TOJAMH PETYIIOBAHHS.

OT1xe, ockiTbkH cT. 50 3akoHy nependayae MOXKIUBICTh OCKAPIKEHHS
HeMpaBWJIHHO BAMHEHOI HOTAPiaIbHOI ii a00 BiIMOBH y BAMHEHHI HOTapiallb-
HOT Jii 710 cyay, a po3MiIsaTH Taki CKapru HEMOXJIMBO Hi B OPSJIKY aji-
MIHICTPAaTUBHOTO CYJOUYMHCTBA, Hi B IOPSAKY OKPEMOTO IMPOBAHKEHHSI, CITi]T
BH3HATH, 110 TaKi CHPaBU MAIOTh PO3MNIAAATHCA 3a 3arajlbHUMH PAaBUIIAMH,
TOOTO B MOPSAKY IO30BHOT'O NMPOBAKEHHS. AJle 3alIpOIIOHOBAHA PEeaKIIis
cT. 50 3aKkoHy yci HaBeJeHI MIpKyBaHHS 3aJIMIIAE 11032 MEXaMH MTPABOBOTO
perytoBaHHs 1 M0306aBisie cT. 50 OPUANIHOTO 3MICTY Ta CEHCY.

OJHIERO 3 XapaKTepHHUX PHC JIATHHCHKOTO HOTAPIaTy € HaJJaHHs IepeBar
MMUCBMOBHM, B IIEPIIY Yepry HOTApiallbHUM, JTOKa3aM IPH PO3IIISI CIIpaB y
cyni. B nboMy 3B’S13Ky POCTEKYETHCS TIEBHA Mpo0IieMa: yKpaiHChKe MpoIie-
CyaJlbHE 3aKOHOJIAaBCTBO HE HAJIAE JKOJIHUX IepeBar HOTapiallbHO MOCBiIUe-
HUM JoKkyMeHTaM. Tak, u. 2 ct. 212 HIIK nependadae, mo *oaH1 JOKa3u He
MaroTh JUIsl Cy/y Harepea BCTaHOBIIEHOT cuiti. Ha Hain morsiz, ciijt 3aKoHo-
JIABYO 3aKPIMHTH MOJIOKEHHS PO T, 110 HOTAPiallbHO MOCBITYCHI TPABOYH-
HU a00 JIOKyMEHTH HE MOXXYTh OyTH OCIIOpEHI TIOKa3aHHSMH CBIKiB. 3aK0-
HOMpoekT 3a Ne 2278 Bu3Ha€e HOTapiaJibHY JIit0 Oe3CIipHuM (PaKTOM, KUK He
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notpedy€e JOAaTKOBOTO JTOKAa3yBaHHS y CyAi, IO HE 30BCIM MPaBUIILHO, OC-
KUTbKH cyrnepedants 3MmicTy 1 ct. 212 HIIK, i cT. 62, 1110 3aKpimuitoe mijcraBu
3BUILHEHHSI B1JT JIOKA3yBaHHSI.

Jaui, HOTapiycy sIK mocaJioBiif 0co0i y KpaiHax JaTHHCHKOTO HOTapiaTy
3a00POHEHO MPSMO YH MOOIYHO 3MIMCHIOBATH HECYMICHI 3 TIOCAI0K0 HOTapiyca
(yHKIIii Ta Opar yyacTh y AisSUTBHOCTI, IO CTAHOBHUTH HEOE3MEUHICTh JIT Ma-
TepiaJlbHUX IHTepeciB HoTapiyca abo 0ci, KOTpi 10 HROTO 3BEPTAtOTHCS (Orepa-
1ii Ha Oipxi, y KoMepilii, 0aHKIBChKa AisUTbHICTb, IIOCEPEIHUIITBO); BAKOPUCTO-
BYBAaTH CBOIO ITOCA/Ty JUIS OJICP>KaHHSI JIOKYMEHTIB, 1[0 CTAHOBJIATH IHTEPEC JUIs
HBOTO caMoro abo wieHiB Horo cim’i. Yactura 2 cT. 3 3aKoHY TakoX MICTHTh
3a00pOHY IS HoTapiyca repeOyBaTy y IITaT IHIINX JACPKABHUX, IPHUBATHUX Ta
TPOMaJICHKHX TIIMPUEMCTB 1 OpraHizallii, 3aiMaThCs MANPHUEMHHIIBKOIO Ta
MIOCEPETHUIIBKOIO JIISUTHHICTIO, BUKOHYBATH 1HIIY OIUIadyyBaHy poOOTY, KpiM
niepen0adeHoi cT. 4 3aKoHy, a TAKOXK BUKJIAJIAIBKOI Ta HAYKOBOI Y BUIBHHMIA Bilt
pobotu yac. Crartst 9 3akoHy repeoayae BU3HAHHS HEAIHCHIMEI HOTapialIbHUX
JUiA, 0 BYMHSIOTHCSI HOTapiycoM abo 1HIIOK TI0CaI0BOI0 OCOOO00 Ha CBOE iM 51
Ta Bijl CBOTO IMEHI, Ha 1M’s1 Ta Bijl IMEHI CBOIX POJIUUIB.

Hotapiyc narnHChKOT IIKOJIM 0OMEXKEHUH TEpUTOPIaIbHO Y 3iHCHEeHH]
CBOET NisUTBHOCTI. BiH MOYKe BUMHSTH HOTapiabHi Jii TUTBKK B MEXKax TeB-
HOTO HOTapiaJIkHOTO OKpyTy. BiamosinHo 1o cr. 41 3akoHy HOTapiaibHi Ail
MOXYTh BUMHIOBATHCS Oy/Ib-SIKHMM HOTapiyCoM Ha BCild TepuTOpii YKpaiHw,
3a BUHSITKOM BUIIQJIKiB, Iepea0aueHnx 3akoHogaBcTBoM. Crarts 25 3akoHy
nuiie 3000B’s3y€ MPUBATHOTO HOTapiyca MaTH pobode Miclie B MeXax HO-
TapiaJbHOTO OKPYTY, BU3HAYEHOT'O 32 HOro 3as1BOI0 YIIPABIiHHIM FOCTHUIIIT
BIJIIIOBI/THO JI0 aIMIHICTPAaTHBHO-TEPUTOPIATLHOTO MOALTY YKpaiHH.

[IpoexT HOBOI penakiiii 3akony Bix 2 mororo 2007 p. MICTUTh OLIBII
9iTKi (POPMYITIOBAHHS: Y HFOMY 3a3HAUa€ThCs, 1[0 BUYNHIOBATH HOTApiabHI
Jii mo3a Me)kaMu HOTapiabHOro OKPYTy HOTapiycy 3a00pOHEHO, 32 BUHITKOM
BUIT4/IKIB 3aMillIEHHS 1HIIIOTO HOTapiyca Y BCTAHOBJICHOMY 3aKOHOM TTOPSIJIKY.
Crij TUTbKY BU3HATH 32 HEOOX1THE Nepe0aqyn Ty HACHIJIKY TIOPYILIEHHS 1[0~
o npaBuiia. Beaxxaemo, 110 Taki HACIIIKW MArOTh HACTABATH HE JUIS 3alliKaB-
JeHuX oci0 (TOOTO BUMHEHA 3 MOAIOHMMH TOPYIICHHSIMH HOTapialibHa Jis
Mae 3aJMIIATHCS B CHIII), a ISl HoTapiyca — Iie MO)Ke OyTH ITiICTaBOIO IS
MPUTSATHEHHS Horo 110 npodeciiiHol BiIMOBIaabHOCTI.

JlaTuHCHKHIT HOTapiaT 3aCHOBAHO Ha 3acajiax camodinancyBaHHs. Oruiara
3a BUMHEHHS HOTApiaJbHUX il B CUCTEMI JIATHHCHKOTO HOTapiary (DiKCyeThest
nep>kaBoto. OCHOBHE TIPaBHJIO, BiJIOBIIHO JI0 SIKOTO BU3HAYAETHCS 11 po3Mip,
TOJISITa€ y KOMITEHCAIT PI3HUII MIX BapTICTIO O(OPMIICHHS JIOKYMEHTIB, 110
MIPUHOCSTD BEJMKHIA PHOYTOK, 1 TaK 3BAHUX «HEPEHTA0CTBHIX» TOKYMEHTIB'.

! JTus.: Notar und rechts-gestaltung: Tradition und Zukunft. — Koln, 1998. — C. 421.
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[Hakme peryaroeThses e MUTaHHs B YKPaiHChKOMY 3aKOHOAABCTBI. 3rij-
HO 3i cT. 19 3akoHy 3a BUMHEHHS HOTapiallbHUX Jill JepiKaBHI HOTapiycH
CTSTYIOTh JCPKABHE MUTO y pO3Mipax, BCTAHOBICHUX YHHHAM 3aKOHOJAB-
cTBOM. Po3Mip ke orutaTu HOTapiadbHUX [ii, 10 BUYMHIOKOTHCS PUBATHUM
HOTapiycoM, BU3HAYAETHCS 32 JJOMOBIICHICTIO MK HOTapiycoM Ta (i3nIHOI0
a00 10pUANYHOI0 0c00010 O3 (PiKCyBaHHS B 3aKOHI HOTO BUILOI MEXKH. 3aK0-
HOJIaBUO TiepeadaueHo TUTbKHM HIDKHIO MEXY Takoi oriard. BinmosigHo 10
. 1 Yka3y [Ipesunenra Yipainu Big 10 mumas 1998 p. «IIpo BopsakyBaH-
HS CTATHEHHS OIUIAaTH 3a BUMHEHHS HOTapiaJbHUX Ail» po3Mip OILIaTH, L0
CTATYETHCS 32 BAMHEHHS HOTAplallbHUX Jii MPUBAaTHUMH HOTapiycaMu, He
Moxe OyTH MEHILIMM, HI’K PO3MIp CTaBOK JI€PKABHOTO MUTA, 1110 CTATYETHCA
JepyKaBHUMU HOTapiycaMu 3a aHAJIOTIuHI HOTapianbHi mii'.

HarieBHo, BUPIIINTH 11€ TMTaHHS CITi/1 IHAKIIE 3 OISy Ha TaKi MIpKYBaHHS.
[o-nepire, HOTapiaT — opra, IO 3aXHIIAE MPaBa 1 3aKOHHI HTepecH (Hi3MIHHUX
Ta IOPUIMYHUX 0Ci0 1 Ma€e OyTH JIOCTYITHUM JUIsE OCi0, 1110 TOTPeOyIOTh TaKoi
MIPaBOBOi JOMOMOTH. ["apaHTi€l0 JOCTYIHOCTI HOTapiary, 30KpeMa, Mae OyTH
TOYHO BCTAHOBJICHA ILIaTa. J{yis 3alikaBIeHUX 0ci0 Mae OyTH HEBaXJIMBO, /10
SIKOTO HOTapiyca 3Beprarucs. [ ooBHa MeTa — MaKCHUMAaJIbHO 3a0€3MeYnTH Ta
rapaHTyBaTH JAOCTYIHICTh HOTapiaJIbHUX JIil, JONOMOI'TH peaizyBaTi JOCUTh
BHCOKHIA IONHT Ha HOTapianbHi mocayru. [lo-apyre, MOKIMBICTh BU3HAYATH
PO3MIp OIUIaTH BUMHIOBAHMX HOTapiajbHUX il HaJla€ HOTapiaTy KOMEpIiHHOTO
XapakTepy Ta MOXKe IIPUBECTH JI0 KOHKYPEHLIIT MiXK HOTapiycamu, o a0COIOT-
HO HenpuIrycTUMOo. KOHKypeHIIisi HeoOXiTHa y i IPHUEMHHUIBKIH TISUTEHOCTI,
3aliMaTucs SKOK HOTapiyc He Moke. Hacaiiok KOHKYpeHIii — roHUTBa 3a
KJIIEHTaMH, 1110 TATHE 32 COOO0 37I0BKUBAHHS [IPaBaMH TOLLO.

He MoxHa He 3a3HaYMTH HAMaraHb 3aKOHOJABLS OiJbII ONTHMAIBHO
YHOPMYBATH 3a3Ha4eHi MUTaHHs. B 11boMy 3B’43Ky CTaHOBIIATh IHTEpEC Mpo-
eKT 3aKOHY PO BHECEHHS 3MiH J10 3akoHy Ykpainu «IIpo HoTapiat» Ta Jle-
kpery Kabinety Minictpi Ykpainu Bif 14. 11. 2006 p. peectp Ne 2534 «I1Ipo
JepKaBHEe MHTOY» (IIOJIO CIIPABIISHHS JIEPKABHOTO MUTA NPUBATHUMHU HO-
TapiycaMu) 040 3MiH peaakiii ct. 31 yuHHOro 3aKOHY Ta MPOEKT HOBOI
penakiii 3akony Ne 2278.

[IpoexTom 3akony Bix 14. 11. 2006 p. 3arpornoHOBaHO BHECTHU HHU3KY
3MiH, K1 3BOJIATHCS 0 HACTYIHOTO. [Ipy BYMHEHHI HOTapialbHUX il TpH-
BaTHUMHM HOTapiycaMH CIIPaBISIETHCS AepyKaBHE MUTO Y PO3Mipax, BCTAHOB-
JICHWX YMHHUM 3aKOHOJABCTBOM, a TAKOXK IUIaTa, PO3MIp SIKOT BU3HAYAETHCS
3a JIOMOBJICHICTIO Mi>K HOTapiycoM Ta (pi3nuHOI0 a00 IOPUANIHOI0 0CO0O0I0.
JeprkaBHe MUTO, 1110 CHIPABIISIETHCS IPUBATHUMH HOTapiycaMu, CIIPSIMOBY€Th-
cs1 1o JlepxkaBHoro OrOmKeTy YKpaiHu.

! TuB.: Ypsia. kyp’ep. — 1998. — Ne 134-135.
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HaBeneni mpono3unii BUKIMKAaIOTh 3ayBakeHHs. BBenenns B 1993 p. y
NPaBO3aCTOCOBHY NPAKTUKY CHCTEMH IIPUBAaTHOTO HOTapiaTy mepemyciM Majio
Ha MeTi MaKCUMalibHe 3a0e3MeueHHs JJOCTYTHOCTI HoTapianbHol hopmu 0X0-
POHM Ta 3aXMCTy IMBUJIbHUX TIPaB Ha MifcTaBax (YHKIIOHYyBaHHS HOTapiary
AK THCTUTYTY, 110 HE OTpedye NONaTKOBHX 3aTpar 3 OOKY JeprKaBH.

OTxe, OIHIEI0 3 OCHOBHUX 3HAYYLIMX XapaKTePUCTUK MPUBATHOI HO-
TapianbHO JiSUTPHOCTI Ha BIIMIHY BiJI JiSUTBHOCTI JIEp’)KaBHUX HOTapiyciB €
camodinancyBaHHs. IIpuBaTHI HOTapiycH He OEpPKYIOTh 3apOOITHOI I1aTh
3 OIOJKETY Ta CAaMOCTIHHO OPraHi3yroTh i (piHAHCOBO 3a0e3MEeUyIOTh 3JikiC-
HEHHJ CBO€T istIbHOCTI. [IkepenoM (iHaHCyBaHHS MPUBATHUX HOTApiyCiB €
KOIITH, OJICpKaHl HUMH 3a BUMHEHHsI HOTapiadbHUX JiH, CKJIAIaHHS Ta BU-
TOTOBJICHHS JIOKYMEHTIB, HaJJAHHS KOHCYJBTALII IIPABOBOTO XapaKTepy TOLIO.
[Ipu upomy, Oyay4s MiIaTHUKaMHU MOJATKIB, HOTapiycH 3a0e3MeuyroTh cTa-
OlIbHE HAJTXO/PKECHHS KOIITIB 70 OIOKETY.

3rigHo 31 cT. 32 3aK0oHy 3 JJOXOJy MPUBATHOTO HOTapiyca CIpaBIISETHCS
npuOyTKOBUH MOJATOK 3a CTaBKaMHU, BCTAHOBICHUMH YHHHHUM 3aKOHO/AB-
cTBOM YKpaiHu. Lle o3Hauae, 1110 TPOIIOBI KOLITH, 110 iX 0Jep)Ky€e IPUBATHO
MPAaKTUKYIOYHH HOTapiyc, CTAIOTh HOTO BJIACHICTIO TUTBKH MICIIS CIIATH yCixX
MOJIATKIB Ta 1HIIMX 000B’SI3KOBUX TUIATeXKiB. [Ipy bOMy YacTHHA IIUX TPO-
IIOBHUX KOULITIB BUTPAYAETHCSI HOTAPlyCOM Ha BUPIIICHHS TUTaHb, HEOOX1THIX
JUTS HOPMAJTBHOTO (DYHKIIIOHYBaHHSI HOTapiaJbHOI KOHTOPH Ta 3a0e3IeueHHs
NPOBAJPKEHHS HOTapialbHOI IisutbHOCTI. OTXKe, KOIITH, OJlepKaHi HoTapiy-
COM, HE MO)KHA BBKaTH MPUOYTKOM. BiJIbIIl MPaBUIIEHO TOBOPHTH, 10 BOHU
BOJIO/IIFOTH CTATYCOM KOINTIB Ha 3a0€3MeUeHHs] HOTapiaabHOT JisIbHOCTI.
Kpim 3a3HaueHOTO, MPUBATHUN HOTapiyc BIAMOBIAHO A0 CT. 28 3aKoHY
000B’A3KOBO Ma€ CTpaxyBaTH CBOIO JTisUIBHICTB Ta 3T1AHO i3 cT. 27 3aKoHy
BIJIIIIKOJIOBYE IIIKOAY, 3aIO[isIHY HUM BHACIIIOK HE3aKOHHHMX JIil a00 Hexoa-
J0CTi, y moBHOMY po3Mmipi. Ile nmependayae y HoTapiyca HassBHICTh TIEBHHX
MarepialbHUX MOKIMBOCTEH JUIS TAKOTO BiALIKOIYBaHHS.

3MiHH, 3aITPONIOHOBaHI B MIpoekTi 3a Ne 2534, He cripusiTHMYTh PO3BUTKY
CHCTEMH HOTapiaTy, OCKUIBKHM 3HAYHO YCKJIAIHIOIOTh MO>KIIMBOCTI PUBATHUX
HOTapiyciB BJOCKOHAIIIOBATH MaTepiallbHO-TEXHIYHE 3a0€3MeUeHHsI CBOET
JUSTBHOCTI, & TAKOXK 3aKJIa IAt0Th ITiIBAJIMHHE JUTSl KOHKYPEHIIiT CHCTEM JIepyKaB-
HOT'O Ta TIPHBATHOTO HOTapiary, IO € MPUHIIUIIOBO HEPHUITYCTUMHM 3 OTVISTY
Ha MyOITYHUIA, FOPUCAUKIIIHHAN XapaKTep HOTapiadbHOI isSUTBHOCTI.

[Ipoekt HOBOT penakuii 3akony 3a Ne 2278 nepenbavae (ikcyBaHHS HUX-
HBOT MEXK1 pO3Mipy OIUIATH 32 BYNHEHHs HOTapiadbHuX Jid. Tak, 3rimHo 31 cT. 44
MPOEKTY, 32 BUNHEHHS] HOTApIaJIbHUX I HOTAPIyCH CTATYIOTh TUIATY 33 JIOMOB-
JICHICTIO MK HOTapiycoM Ta (hi3UuHOI0 a00 IOPUANIHOI0 0CO00I0, ajie He MEH-
nry 3a ii MiHIMaIbHUI po3Mip. MiHIMaJIbHUIA PO3MIp OTUIaTH HOTapiaIbHUX Hil
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Ta OKPEMI MMUIBIOBI KaTeropii rpoMa/isiH, TSl SIKUX OIUIaTa HoTapialbHUX il He
MOke OyTH BHIIIOHO 3 il MiHIMaJIBHUH PO3Mip, BU3HAYAIOTHCS 3aKOHOM.

Horapiyc narnHcpkoi KON 3000B’sI3aHUH rapaHTyBaTH CBOIO MPO-
(beciliHy BiJINOBIIANBHICTB, SIK TIPABHUIIO, 32 JOTIOMOTOI0 CTPaxyBaHHSI.

3aKOoH 3aKPITUIOE TPABHJIO, BIIMOBIIHO JI0 SIKOTO LIKOAA, 3aroAisiHa 0c001
BHACIJIOK Hedannx abo HeoOepeKHUX il Iep:KaBHOTO HOTapiyca, BiJiii-
KOJIOBYETBCS y TIOPSIIIKY, ITepea0adeHOMY 3aKOHOIAaBCTBOM YKpainu (CT. 21),
a MPUBATHOTO HOTapiyca — y MoBHOMY po3mipi. [Tpoexr 11i npaBuia 30epirae
1 mepeabayae MOBHY MaTepiallbHy BiAMOBIJABHICTE HOTApiyca.

Sk GaurMo, YMHHE HOTapiaIbHE 3aKOHOIABCTBO YKpaiHH MOTpedye ISSKNX 3MiH,
METOIO SIKFX Ma€ CTaTH 3a0e31edeHHs (DyHKIIIOHYBAHHS YKPATHCBKOTO HOTapiary sk
HOTapiaTy JIATHHCHKOTO THILY, SIK CACTEMH IPEBEHTUBHOIO MPABOCYIIS.

CyTHICTh HOTapiaNbHOI JisUTFHOCTI MOJISTaE y HaJlaHHi o(ilidiHOT CHITH
rpaBam, QakTam Ta JOKyMEeHTaM, TOOTO y IMiATBEP/HKEHHI 1X Oe3CcIipHOCTI
Bijl IMEHI JIepKaBH, YUM MOTIEPEDKAETHCS MOXKIINBE MOPYIICHHS TPaB y
nopaneiroMy. Horapiar ciiyrye Tomy, a0l BUKITIOUUTH, HACKITBKH 11€ MOXK-
JIMBO, TaKi MOPYIIEHHS 1 3a0€3MEYUTH CBOEYACHO JIOJICPIKAHHS 3aKOHY B
MOBCSIK/IEHHOMY JKUTTIi. 3a0e31e4youn CTadlIbHICTh 1 CTaIiCTh MPAaBOYHHIB,
HOTapiar siBjisi€e CO00I0 OCHOBHHI €JIEMEHT JIJIsl FapaHTIH IOPUIUYHOTO T10-
PAAKY Ta 3MEHIIEHHS KITBKOCTI CY/IOBUX CIIOPIB.

TakuM YMHOM, B OCHOBY JIOKTPHHAJIBHOTO PO3yMIiHHS HOTapiary JIaTHH-
CBKOTO THITY ITOKJIAJICHO PO3YMiHHS HOTapiaTy sIK OPraHy, 10 MOKITUKAHHUI He
3MIMCHIOBATH CYOBI (DYHKIIIT, @ CIIPUSATH JOCSITHEHHIO 3aB/IaHb IPaBOCY/UIS Ta
MOTepeKaTH BUHUKHEHHS! CYJOBHX CIIOPIB HIIIXOM 3alo0iraHHs HOpYyILIeH-
HSIM [UBUTHHUX TIPAB Ta iHTEpeciB, 3a0e3MeUeHHsI X HAJICKHOI pearizarii’.

O. ITeuenui, nouent HIOA VYkpainu

IlizcTaBM BUHUKHEHHS HMBIJILHUX NPaB
Ta 000B’A3KIB: aHAJII3 OPUIMYHOI KOHCTPYKUIil
ct. 11 LK Ykpainu

[lizcTaBu BUHHKHEHHS [IMBIJIBHUX MPaB Ta 000B’S3KIB y HAHOLIbII 3a-
raJIbHOMY BUIVISAJII BH3HAYCHI 3aKOHOJABIIEM 32 JJOITIOMOTOIO IOPHINIHOI

! ITus.: JKyiikoe B. Horapuar Kak MHCTUTYT MPEAYIPEIUTEILHOIO PABOCYIHS:
oOmme ey, TpUHIUTB U orHoMounst// Poc. roctummst. — 1998. — Ne 6. — C. 33-34;
Ne7.—C.33-34.
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koHcTpykiii ct. 11 IIK Ykpainu. UactuHa 1 1i€ei cTaTTi MiCTUTH TIPABUIIO
PO BUHMKHEHHS LUBIJIbHUX IIpaB Ta 000B’A3KIB 13 A1l 0ci0; 4. 2 KOHKpe-
THU3Y€E 1€ TOJIOKEHHS 1 Iepesiuye y HEeBUUEPIHUHN croci0 aii, ki €, Ha
JYMKY 3aKOHOJABIIs, HAMOUIBII THITOBUMH Ta XapaKTEPHUMH JJIsl IUBIJTh-
HOTO MpaBa MiJcTaBaMy BUHUKHEHHS IIpaB Ta 000B’s3KiB. Pemta npunucis
cr. 11 K (4.4. 3—6) cTOoCylOThCS BUHHKHEHHS IUBUIIBHUX TTPaB Ta
000B’sI13KIB 3 IHIUX ITi/ICTaB, 30KpeMa 3 IMOJlil, aKTiB MUBUILHOTO 3aKOHO-
JaBCTBA, PillIEHb OPTaHiB JIepXKaBHOI BJIa U, OPTraHiB MIiCIIEBOTO CaMOBPsI-
oyBaHHA Ta cyny. B Takiii moOynosi 3a3nauenoi ctarti LIK BOagaeThes
TMEBHA JIOTiKa, OCKIIBKU OCHOBHI 11 ckJafoBi (4.4. 1, 2 Ta 3—6) cniBBigHO-
cAThCA K (Bimoco(ChKi KaTeropii 3arajJpHOTO, MIJ0oTo i ognHIYHOTO. [{0
TOTO K y oOynoBi ct. 11 I[K nusixom BuKIaieHHs i1 HOPM MPsSIMyBaHHSIM
BiJT 3arajibHOTO JIO CIEIIaJIbHOTO 3aKOHO/IaBEIlb BUSIBUB JOACPKAHHS TIpa-
BIJI apXITEKTOHIKH IIPpaBOBUX HOpM. Ha posb 3arambHOrO npasuiia, TUIIOBOT
JUTs cepr MPUBATHOTO MpaBa MiJCTaBH BUHUKHEHHS IIMBUILHUX TPaB Ta
000B’s3KiB BiH BUCYHYB Jiii 0ci0, cepes SAKUX Heplie MicLe LIJIKOM 00IpyH-
TOBAHO MOCIJIM JIOTOBOPH Ta 1HIII MPABOYUHU, APYyTre — 00 €KTH 1HTEICK-
TyaJIbHOI BIIACHOCTI, ICIKTH (3AIO/IisTHHS KO 0c001) Ta 1HII FOPUIHY-
Hi (pakTh. Y Taku# crocid 3aKoHOaBelb HE TUTBKH IMiIKPECIIOe HEBUYEP-
MTHE KOJIO IMiJICTaB BUHMKHEHHSI IMBUILHUX MIPAB Ta 000B’S3KIB, a i BIEpIIIe
YBOAUTH IO IPAaBOBO{ HOPMHU TaKy BiJOMY B Haylli KaTeropito, sIK «IOpUAnY-
Huit pakt». Cuig moroautucs 3 3. POMOBCEKOIO, sika Biji3HAUYa€E 1110 00CTa-
BUHY SIK IO3UTHBHY 3 THM 3aCTEPEKEHHSM, 110 FOPUIUYHUIA (aKT» — Tep-
MiH, SIKUil CTOCYETHCSI HE TIIbKA BUHUKHEHHS, a i 3MIHU W TPUITMHEHHS
mpaB Ta 000B’SI3KIB, IPUIOMY He Juine MuBiabHUX . JlificHO, 3 METOIO €KO-
HOMIT 3aKOHOaBUOT'0 IHCTPYMEHTApil0 3aKOHOAABEIb HE TIOMICTUB Bij-
noBigHe mocuiaands Hi g0 ¢T. 11 K, ui go mi. 2 11K B3araimi, ogHak, sk
BUJIA€THCS, BIJICYTHI MEPEIIKOIN 1 TEOPETUYHOTO, 1 TPUKIIAJTHOTO XapaKTe-
py mono nomupenHs Hopm ct. 11 1K Ta inmwux nonoxens . 2 [[K Ha
BUIAJIKA HE TUIbKW BUHUKHEHHS, a i 3MIHHM YW MPUIIMHEHHS [IHBLTBHUX
mpaB Ta 000B’SI3KiB.

I3 BHECEHHS MOHATTS «IOPUAUYHOTO (PakTy» O «Tijia» MpaBoOBOL
Hopmu (4. 2 ct. 11 IK) BunimBae npuHIKUIIOBA MO3UIIsT 3aKOHOIABIIS
II0/10 TTOTO/IKEHHS 3 CTAJIOI0 TEOPETUYHOIO MO3UII€I0, 32 AKOIO MiJICTaBOIO
BUHUKHCHHS IMBIJLHUX MPaB Ta 000B’SI3KIB € caMe PHANYHI hakTu.
B3aem03B’s130k 0puanuHUX (HakTiB i cy0’€KTUBHHUX IPaB MOJSATAE B

! Tus.: Pomoscvia 3. B. YkpaiHChKe IUBIIbHE IPaBO: 3araibHa 4acTiHa. AKajeMid-
Huii kypc: [igpyunuxk. — K., 2005. — C. 325.
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000B’SI3KOBIM MPUCYTHOCTI MEPIINX, TOOTO JIJIsl JIOBE/ICHHS HAssBHOCTI B
0C00U KOHKPETHOTO Cy0’€KTUBHOTO ITPpaBa HEOOX1THO BCTAHOBHUTHU, YA MaB
MicIie FOpUANYHUE (HaKT, TKuii OyB MiACTaBOI BUHUKHEHHS [[HOTO TIpaBal.
VY mpargx 3 Teopii gepkaBu i mpaBa’, IUBUTICTHYHIN TiTepaTypi® akcio-
MOIO CTaj0 BU3HAYATH OPUAUYHI (PaKTH K MEBHI KUTTEBI 00CTAaBUHU
(yMmoBH, cuTyalii), 3 AKUMHM HOpMa IIpaBa I10B’A3y€ BUHUKHEHHS, 3MIHY
¥ TPUITMHEHHS IPABOBUX HACTiAKIB (mpaBoBigHocuu)*. HaBeneune Bus-
HAYCHHS HATOJIONIY€E HA KOHCTHTYTHBHOMY 3B’ 3Ky FOPUIUYHOTO (aKTy i
BI/IMOB1IHOT IPaBOBOT HOPMU. BiJibIl TOTO, JAESIKI JJOCIIIHUKN HATrOJIONTY-
I0Th, 1110 )XUTTEBI OOCTABMHY CTAIOTh IOPHJAMYHUMH (aKTaMHu HE CaMi 1o
€001 abo K y CuIy ITeBHUX BIIACTUBOCTEH, a TUIBKU B Pe3yJbTaTi BU3HAH-
Hs iX TAKUMHU JIeP)KaBOIO Ta 3aKpilsIeHHs B 3akoHi’. Takwuit miaxizn 3aHai-
TO 3BYXKY€ MOHSTTS OPUAUIHOTO (DAKTy Ta i HE TOBHOKO MipOFO BiAIOBI-
JIa€ CY4aCHHUM peaisiM.

Tlo-nepuwe, vopunuani GpakTu HEOOXI1IHI [T HACTAHHS PABOBUX HACIII-
KiB, 3MOJICJIbOBAHKUX HE TUIBKH MTPABOBUMH HOPMaMH, a i HCHOPMAaTHBHUMU
MOJIOKEHHSMH (aKTaMH)®, BKIIIOYAIOYM JOTOBOPH i aKTH IOPHAMYHUX OCi0.
Ilo-Opyee, cnin MaTu Ha yBas3i 3ailicHeny B HoBoMy LIK Ykpainu cnpoOy
MePEeTITHY TH YCTAaJIeHI 11le 3 PaAsHChKUX YaciB IiIXO/IN JIO CITiBBITHOIICHHS
HOPMATHBHOTO 1 JIOTOBIPHOTO PEryJIOBAaHHS LUBIIBHUX BIAHOCHH LUIIXOM
3arpoBaPKEHHS] HOBUX MPABUII B3aEMO/IIT JOTOBOPY 1 3aKOHY, HaJIJaHHSI CTO-

! Tus.: Hsanosa 3. /[ FOpuandeckue GpakTbl 1 BOSHUKHOBEHHE CyOhEKTUBHBIX IIPaB
rpaxxnan // CoB. rocygapetBo u paso. — 1980. — Ne 2. — C. 31-38.

2 NTus.: Teopust rocynapctsa u nipasa: Kype nekiwii / [Tox pex H. Y. Mary3oBa u
A. B. Manbko. — M., 2001. — C. 530; Azexcees C. C. Obmas teopus mpasa: B 2 T. — M.,
1982. - T. 2. — C. 163; Torncmoui FO. K. K Teopun npasootHomenus. — J1., 1959. — C. 13.

3 Tus.: Bunvhanckuii C. H. JIeKIUK 1O COBETCKOMY TPaKIaHCKOMY HpaBy. — X.,
1958. — C. 84.; danunun B. 1., Peymos C. H. YOpuaudeckue GpakTbl B COBETCKOM Ce-
MeitHoM tipaBe. — Cepmiosck, 1989. — C. 6; LlusineHe npaBo Ykpainu: [ligpydyHuk:
V¥ 2 1./ 3a 3ar. pen. B. I Bopucosoi, I. B. Cracuto-®areesoi, B. JI. SIponskoro. — K.,
2004. - T. 1. - C. 88.

4 IllonpaBaa, criocTepiraeThes pisHULS y BU3HAYEHHI, SIKI caMe HACJIIAKH 110~
pokye ropuandHAl (akt. Tak, OHI aBTOPH BKa3yIOTh HAa CIPUYNHEHHS HUM BH-
HUKHEHHS, 3MiHU Y4 IPUIMHEHHS paB Ta 000B’s13KiB (3. PomoBcbKa), iHIII — mpa-
BoBigHOCHH (M. Mary3os, I. JKuiinkoBa) abo y3arajabHeHO — IPaBOBHUX HACIIAKIB
(C. Anekcees).

* us.: Janunun B. ., Peymog C. 1. FOpundeckue (HakTbl B COBETCKOM CEMEHHOM
npase. — CBepaiioBck, 1989. — C. 6.

¢ Tus.: Kazanyes M. @. Tpaxx1aHCKO-TIPABOBOE JJOTOBOPHOE PETyIUPOBAHUE: HUC-
XOzHBIe monoxeHus koutemnuuu // TIpasosenenune. — 2003. — Ne 1. — C. 90-102.
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pOHaM IpaBa BiJICTYIIHTH BiJl HOPM HUBLIBFHOTO 3akoHOmaBcTBa (CT. 6 1IK)'.
BukopucToByo4H 1€ MpaBo, CTOPOHU Y JOTOBOPi MOXKYTb BPETyJIIOBaTH CBOT
BIJIHOCHHU Ha BIIACHUI PO3CYJI, Y TOMY YHCII IUITXOM BU3HAYCHHSI IIEBHUX
FOPUINYHUX (DAKTIB — M1ICTaB BAHUKHEHHSI [UBLUIBHUX TIPaB Ta 000B’SI3KiB.
OTxe, mpaBoBa HOPMa, 1110 MiCTUTHCS BUKIIIOYHO B aKTaxX LUBUIBHOTO 3aKO0-
HOJIABCTBA, TIEPeCTae OyTH €MHUM JPKEPEIOM FOPUANYHUX (aKTiB — IiJICTaB
BUHUKHEHHS IMBIJILHUX MPaB Ta 000B’sI3KiB. 3 OMISAly Ha 3arajibHi 3acajiu
JIoroBipHOTO perymatoBanHs (cT. cT. 3, 6 LIK) npupona noroBopy € 1BoicToro:
OyIly4H IIPaBOBHUM aKTOM, KU BCTAHOBIFOE HOPMH 1 1HMBITyasIbHI IPABOBI
TPUIIHCH, BiH OHOYACHO 3alI0YaTKOBY€ BUHHUKHEHHS, 3MiHY YU MPUITMHEHHS
npaB Ta 000B’A3KiB K ropuAnYHUN (akT’. [IpHIoMy IIEPBHHHOIO € CyTHICTh
JIOTOBOPY SIK aKTa, III0 BCTAHOBIIIOE (BH3HAYAE, PETYJIIOE) TIPaBa, a MOXiJHOK,
BTOPHHHOIO Bijl Hel — opuandHoro ¢axry*. Tomy came B [[bOMY HAIPSIMKY,
T00TO B OiK PO3IIMPEHHs, BU3HAUEHHS I0PUIUYHOTO (pakTy Mae OyTH mepe-
mistHyTe. [TOMITHUIA KPOK y TOCTIJKEHHI [IbOTO TUTaHHS poOuTh 3. PoMOB-
ChbKa, 3a3Ha4Yal0uH, [0 IOPUANIHUME (PaKTaMHU € IeBHI 00CTaBUHH, 3 SIKUMHU
BIJIITOBIJTHO 00 3aKkoHy abo 0oeogopy (BuaiieHo Hamu. — O. [1.) o’ s13aHi
BUHUKHCHHSI, 3MiHYy a00 IPUIMHEHHS 1paB Ta 0008 s13kiB°. OJHAK TYT MOCTAE
MUTAHHS Y¥ 3aBK/U JIOTOBIP CJIijl BU3HABATH JPKEPEIIOM FOPUINYHUX (PAKTIB,
a0o0 JuIlIe y TUX BUIAJIKaX, KOJIU CTOPOHU, BUKOPHCTOBYIOUH TIOTEHLIal CT. 6
1K, BigcTynmmnm Biji MOJI0KEHb aKTiB IIMBUTLHOTO 3aKOHOJIABCTBA 1 BPETYJTIO-

' He BIatoumch J10 ICTaIbHOTO aHamizy npunucis cr. 6 LK, Bij3Ha4nMO, 1110 HasB-
HICTb BEJIMKOI KIJIBKOCTI KpUTHYHUX 3ayBaXKEHb IL[0/10 11i€] HOPMH cama 110 co0i JOCUTh
MOKa30Ba 1 CBITYUTH PO HAYKOBHIT iHTEpeC /10 JaHOTO MonokeHHs (muB.: Cioinbos M. M.
AKTH MBLTBHOTO 3aKOHOIABCTBA 1 10roBip // MeTomoI0rist MpuBaTHOTO mpasa: 30. HayK.
npars (3a Marep. Hayk. -Teopet. koHd., M. Kuis, 30 tpaBns 2003 p.) / Peaxon.: O. J1. Kpyn-
yaH (ronosa) Ta iH. — K., 2003. — C. 158-159; [Tooyeprosnuii O. I1. Hemonikn HOpM 1po
cBoOomy JIoroBopy B HoBoMy LIuBinbHOMY Kozekci Ykpainu // BicHuk Akagemil mpaBoBHUX
Hayk Ykpaiau. —2004. — Ne 3. — C. 77-90; bersnesuu O. A. Tocnonapcbke 0roBipHE MPaBo
(reopermyHi acniektn). — K., 2006. — C. 38; Ilonos FO. O Kpurepii BU3HaYCHHS iMITCpaTHB-
HOCTI 4M JUCTIO3UTHBHOCTI HOpM y LIuBinbHOMY KofeKci YKpaiHu: iCTOpist IIOBTOPIOETHCS
nBiun // BicHuk rocniomapepkoro cynourHcTBa. — 2006, — Ne 4. — C. 233-237).

2 luB.: Heanos B. B. O6imast Teopust morosopa. — M., 2006. — C. 142.

> MU po3IIs1a€MO JOTOBIp JIHILE IIO0 «CHCTEMH KOOPAMHAT) ITiICTaB BUHUKHEHHS
npas Ta 000B’s13KiB, TOOTO 00paHOT TEMAaTHKH JOCIIDKSHHS, TOMY 32 MEXaMH1 aHalli3y
3aJIMIIAIOTHCS 1HII CKITAI0BI TIEPENTiKy 3HaY€Hb TEPMiHa «IOTOBIp», 30KpeMa JOTOBIp SIK
MIPaBOBIJHOIIEHHS, SIK JOKyMEHT a00 3 5K CUCTeMHa LUTICHICTh YH crocid opraHizamii
B3aeMoBifHOCUH cTOpiH ([uB.: [Tononuxos /[. IO. I[loHATHE TPaXkTIaHCKO-IPABOBOTO
JI0oroBOpa (COBpEMEHHAs! IOKTPHHA U €€ HCTOPHYECKHE HCTOKH) // BecTHHK MOCKOBCKOTO
rocynapcTBeHHoro yHuBepcureta. — Cep. 11. [IpaBo. —2006. — Ne 4. — C. 73-82).

4 Nu.: Kazanyee M. @. JToroBOpHOE peryupoBaHKe: IUBUINCTHYECKAs KOHIIE-
must. — Exarepunoypr, 2005. — C. 27-31.

3 Tus.: Pomoscoka 3. B. Bkas. mpaiyt. — C. 325.
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BaJIM CBOT BI/IHOCHHU Ha BIIACHUH PO3CY IIUISIXOM BCTAHOBJICHHSI FOPUITYHNX
(hakTiB — MiJCTaB BUHUKHEHHS TIPpaB 1 000B’s13KiB? SIK BUIAETHCS, OLIBIIT
aJICKBAaTHUM JIOTOBIPHOMY PETYJIFOBaHHIO € TEPIIHii BapiaHT.

3rigHo 3 4. 1 ct. 11 IIK nuBinabHi mpaBa Ta 000B’I3KM BUHUKAIOTh 13 i
0ci0, mo nepeadadeHi akTaMH UBIIBHOTO 3aKOHOJABCTBA, a TAKOK 13 JIil
oci0, mo He nepexbdavyeHi MMM aKTaMH, aje 32 aHAJIOTIEI0 TTOPOIIKYIOTh
LMBIJIBHI MpaBa Ta 000B’sI3KK. AHaIli3 TaHOi TPaBOBOI HOPMU /A€ MiACTaBU
BUCJIOBUTH TaKi CyIPKEHHS LI0AO ii 3MICTOBHOTO «HallOBHEeHH:». Ha Hamry
JIYMKy, Oyyloun BKa3zaHy HOPMY, 3aKOHOJaBellb HaMaraBcsi HAallOBHUTH ii
HAHOUTBII IMPOKKM 3MICTOM, OJTHAK HABPSIJ| UM LIl 3a/yM OyJIo pearnizoBa-
HO noBHOO Mipoto. [Tepenycim y u. 1 ct. 11 LK #nerbcst mpo BUHUKHEHHS
LUBUIBHUX TpaB Ta 000B’A3KiB 13 /il 0ci0, mepeadayeHnX akTaMH UBLILHOTO
3aKOHOJABCTBA. Y BY3bKOMY PO3YMIHHI ITiJ «aKTaMH [UBLIHHOTO 3aKOHOJAB-
CTBay CJIiJI PO3YMITH JIMILIE HOPMATHBHO-TIPABOBI aKTH, CUCTEMA SIKUX BU3HAUe-
Ha cT. 4 LIK, To6T0 KoHcTHTymito Yipainu, LIK Ykpainu, 3akonu Ykpainu, aktu
[pesunenta Yikpainy, moctanoBu Kabinety MiHicTpiB YkpaiHU, HOpMAaTHBHO-
MPaBOBi aKTH OPraHiB Jep)kaBHOI Biagyu YKpaiHu Ta opranis Biaaau APK'.
OnHak Take TIyMaveHHs BUIAETHCS] HETTOBHUM, OCKITBbKH MIOCHJIAHHS Ha FOPH-
TUYHAN (DaKT SIK Ha MMiJICTaBy BUHUKHEHHSI ITUBUTHHHUX MpaB Ta 000B’SI3KiB
MOYKE€ MICTUTHCS 1 B IHIIKX JpKepenax, 30kpema 3prdasx (ct. 7 LK), y Tomy
YHCIT ITOBOr0 000poTy, MikHapoaHux noroopax (ct. 10 LK). Jlo mixkuapon-
HO-TIPaBOBUX aKTIB CJIi/l BITHECTH MepLI 3a Bce €BPOIEHChKY KOHBEHIIIIO PO
3aXHUCT IMPAB JIFOJMHU Ta OCHOBOMOJIOKHUX cB000 1950 p. i mpoTokoiu A0 Hed,
3roga Ha 000B’SI3KOBICTh AKX HagaHa BepxorHoro Pamoro Ykpaiuu?®. 11lo
CTOCYEThCS 3BUYAiB, TO HE MOKHA HE BPaXOBYBATH 1X JIBOICTOI IPUPOJIH.

! ITo peun, B poekTi LIK Ykpainu npu HopMysItoBaHHi IiJICTaB BUHUKHEHHS [IUBIJIb-
HUX NPaB Ta 000B’S3KiB 3aMiCTh «aKTiB IIUBIIFHOTO 3aKOHOIABCTBA» BKa3yBaloOCs Ha
«3aKOHHM Ta iHIII NpaBoBi akTi» (1uB.: Pedopma muBinbpHOTO npasa B Yipaini // Ykp.
mpaBo. — 1999. — Ne 1. — C. 36).

2 Crijx ckasarw, 110 BiAnoBiaHo 10 ct. 17 3akony Vkpainu Bix 23 mororo 2006 p. «I1po
BUKOHAHHS PillIeHb Ta 3aCTOCYBAHHS IPAKTHKK €BPOINEHCHKOTO CY/Ty 3 IIPaB JTIOIUHI» CYIN
TIPH PO3IVISI CIIPaB 3aCTOCOBYIOTH €BPOIEIChKY KOHBEHILIO Ta IPAKTHKY €BPOIEHCHKOro
CyJLy 3 IIpaB JIOAUHH K JHKEPEIIO IpaBa. BBaxkaemo, 1110 11€ TIOIOKEHHS He CITiJ PO3YMITH
OYKBaJILHO, a Mi/IIaBaTH PO3IIMPIOBAILHOMY TIIYMA4eHHIO: 1 HopMU €Bponeiicbkol KOHBEH-
1ii, i mpaktuka Cyy TOBHHHI BU3HABATHCS DKEPEJIaMH IOPUITYHNX (DaKTiB — ITiJICTaBAMHU
BUHMKHEHHS LIMBUTLHUX MPaB Ta 000B’A3KiB HE TUIBKH B IPOIIEC] MPABO3ACTOCYBAHHS, He-
3aJIe)KHO BiJI TOTO, 3/1iCHIOETHCS BOHO CyIOM a00 iHIIIM OPTraHOM, a i B iHIIKX BHITAIKaX
3BEPHEHHS 710 HOPM €BPOIEHCHKOT KOHBEHLIIT SIK YaCTHHH HAI[IOHAIBHOTO 3aKOHOIABCTBA.
Takwuii mijiXii TOBHOIO MipOIO BiITOBIIa€ KOHIIENTYAIbHIM 3aCa/aM IIUBIITLHO-TIPABOBOTO
perymoBaHHs, 30kpemMa cT. 26 1K, sika BU3Hauae nmpaBo KOKHOI 0COOU MaTH YCi IUBiIbHI
mpasa, B TOMy YHCII i Ti, o He nependaveHi Korcturymiero, LK Ta 3akonamu Ykpainu,
TOOTO ii BHYTPILIHIM 3aKOHOZABCTBOM.

145



/1 (438)

3 omHOTO OOKY, OyAy4H BU3HAHOIO 3aKOHOAABIIEM (POPMOIO (IPKEpeNioM) Ipa-
Ba, 3BMYAl MOXE MICTUTHU BKa31BKM Ha IOpUMYHI (PAaKTH 13 BIIMOBITHUMH IM
HAaCIIJIKaMH, a 3 IPYroro — sIK CTajie MPaBUJIO MOBEIHKU 3BUYAl caM €
IOpUANYHUM (pakToM. ToMy B3aeMojIis 3BHUAI0 i FOPUANYHOTO (DaKTy 3iiic-
HIOETBHCS B IIUX JIBOX HANpPsIMKax, 00yMOBIICHUX IIPUPOOI0 3BUYAIO.

[H1I0T0 TIPOGNIEMOT0, Ha SIKY CITij 3BEpHYTH yBary npu anamizi u. 1 ct. 11
UK, cmix Ha3BaTy Ty YaCTHHY i€l IOPUINIHOT KOHCTPYKIIii, B SIKii HAEThCS
PO BUHUKHEHHSI IIMBUTLHUX TpaB Ta 000B’SI3KIB i3 11 0ci0, 1110 He mepen-
OaveHi akTaM¥ MBUTEHOTO 3aKOHOJIABCTBA, aJIe 33 aHAJIOTI€I0 TTOPO/DKYIOTh
[UBLIBHI paBa Ta 000B’s13ku. [ToaioHa HopMa cT. 4 IIK YPCP 1963 p. Bka-
3yBajia Ha MOXITMBICTh BAHUKHEHHSI IIMBIJIBHUX ITPaB Ta 000B’SI3KiB, SKi X04a
1 He Tepe0aueHi 3aKOHOM, aJie SIKi B CHJTY 3arajibHUX 3acajl 1 CMHUCITY LUBILIb-
HOTO 3aKOHOIABCTBA MOPOKYIOTh LIMBLIIBHI ITpaBa Ta 000B’s13ku. [Ipukiagom
BUHHUKHEHHS UBUIFHUX NPaB Ta 00OB’S3KIB Y TaKOMY pa3i Moxke OyTH Ha-
crymnHa crnpasa. I1. 3BepHyBCs 10 cyay 3 M030BoM 10 b. mpo 3axuct 4ecTi i
TiIHOCTI Ta BIALIKOAYBaHHS MOPaJIbHOI MIKOAHM, OCIABIINCH Ha T, 110 KOJIH
BiH IIpHiXaB J0 ceOe 10J0MY, TO HbOTO ITiI0ITIIa BiJIIOBIIauKa i cTana BHC-
JIOBJIIOBATHCA Ha HOTO a/ipecy HeLeH3YPHOIO JIaKOI0 B IPUCYTHOCTI CTOPOH-
HiX 0ci0. Pimennsim PyxwuHCcbKOTO palionHoro cyny Kntomupcbkoi oOmacti
M030B 33/I0BOJICHO, OJIHAK aNelsIiMHUK CyJI [Ie PIllICHHS CKacyBaB, y 3a]10-
BoJIeHHI 1o30By 1. BimMoBuB. [1o3uIlist Cy/1y anessiiiHoT iHCTaHIIi MOTHBO-
BaHa THM, 1[0 HEIIEH3ypHa Jalika, koo b. BucnosmtoBanacs Ha ajgpecy 11,
yuM o0pa3uiia Horo, He Minaaae mijl MOHATTS «BiJOMOCTI, 110 HE BiJIOBI-
JIAI0Th JIIMCHOCTI a00 BUKJIAJICHI HETIPABIUBOY», @ TOMY CIPOCTYBaHHIO Bij-
noBigHO 10 ct. 7 IIK YPCP 1963 p. ne nignsrae. [Ipore Bepxosuuit Cyn
VYkpainu BU3HAB TaKW{ BUCHOBOK O€3MIJICTABHUM 1 BKa3aB Ha MOXIIUBICTh
BUHUKHEHHSI IUBIILHUX MpaB Ta 000B’I3KiB 13 il 0Ci0, sIKi X0u 1 HE nepe-
OaveHi 3aKOHOJJABCTBOM, aJie 3 OIVISly Ha 3arajbHi 3aCa/iv 1 3MICT IIMBUTLHO-
IO 3aKOHOZIABCTBA MMOPOKYIOTh LIMBIJIBHI MpaBa Ta 000B’s13ku. Takumu 3a-
rajbHUMU 3acazaMu BepxoBHuil Cyn BU3HAB KOHCTHUTYILIIHI OJ0XKEHHS
11010 IIPaBa KOXKHOTO OyAb-IKMMH HE 3a00pOHEHUMH 3aKOHOM 3aco0aMu
3axMILAaTy CBOI MpaBa 1 cBOOOIU Bijl MOPYLIEHb 1 IPOTUIPABHUX HOCATaHb
(4. 5 c1. 55 Konctutyii Ykpainu), npaBa KO)KHOTO Ha IOBary J0 Horo riji-
Hocti (4. 1 c1. 28 Koncrutynii Ykpaian). OTke, BAKOPUCTOBYIOYN Ha/IaHi
3aKOHOM TapaHTii, [1. 3BepHYBCS 10 Cymy 1 Cyl MpaBHIBHO 3aXUCTHUB HOTO
npaBa. 3a Takux obcraBuH BepxoBHuit Cyn YkpaiHu ckacyBaB pillleHHs
anensuiiiHoro cyny KutoMupcbkoi 00aacTi, 3aJUIIKMBIIA B CHIII PiLIGHHS
Cy/y mepIuoi iHCTaHII [0 3a3HaYeHil crpasi'.

! JTu.: YxBana CytoBoi IayiaTi y IMBIIbHUX cripaBax BepxoBHoro Cyny YkpaiHu Bif
23 Bepechst 2004 poky // Bicauk Bepxororo Cyay Ykpainu. —2005. — Ne 1. — C. 16-17.
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[pu nopieusHHI cT. 4 LIK YPCP i ct. 11 LIK Ykpainu B niTeparypi Bia-
MIYa€eThCS, 1O IUBLIBbHI IPaBa Ta 000B’SI3KM MOXKYTh BUHUKATH HE TUIBKH 3
Y, 110 TIpsIMO Tiepe0adeHi 3aKOHOM, a i 3a aHaJIorier, TOOTO 3 JIii, Xo4a 1
He nepeadadeHx 3aKOHOIABCTBOM, aJie i TaKuX, 0 HOMY HE Cylepeyars'.
[IpakTuyne 3HaueHHS BBEACHHS 10 nMpaBoBoi HOpMHU 4. 1 cT. 11 11K nouarts
«aHAJIOTis» BKa3ye Ha HEOOXIHICTh YpaxyBaHHs NIpH KBamidikamii ropuaud-
HUX (DaKTiB SIK MiJCTaB BUHUKHEHHS IMBUTLHUX TPaB Ta 000B’SI3KiB 3arajib-
HUX TpaBwi 1po anasorito (ct. 8 LIK), mo ooMexyto Ty cdepy, B sIKil pimieH-
HSI IPUIMAIOTHCS Ha PO3CYI Cy0’€KTa mpaBo3actocyBaHus’. OHAK OYEBHUI-
HOIO € 1 Ta 00CTaBWHA, IO BUKOpHCTaHHs aHanorii y 4. 1 ¢t. 11 LK mae
MIeBHY CHeNU(iKy, OCKIJIBKH BIIPI3HAETHCS BiJl «KIIACUYHOD» aHAIOTIT (CT. 8
HK). ITo-nepue, sixumo cr. 8 11K momyckae 3actocyBaHHs aHAJOTIT y pasi
BiJICYTHOCTI BiATIOBIAHUX MTPaBOBUX HOPM, TO 4. 1 cT. 11 mepenbayae Moxk-
JUBICTh 3aCTOCYBAHHSI aHAJIOTI{ 3a BiACYTHOCTI BKa3iBKM B LIMX HOPMax Ha
ropuanyHi Gaxtu. ToOTO, MOXKHA 3MO/IEIIIOBATH CUTYAIit0, KOJIU BiJIIOBIJI-
Ha MpaBOBa HOpPMa HasIBHA, OJTHAK BIJICYTHIHN IOpUINYHUEI QakT — mijcTa-
Ba BUHMKHEHHS IIUBUIBHUX NIpaB Ta 000B’s3KiB, 200 XK BU3HAYUTH HOTO
HEMOXJIMBO. Taka cuTyallis BUKJIMKAE ICTOTHI TPYJHOLIl Y IPaBO3acToCy-
BanHi. Tak, Pimmennsm Koncrurymiitnoro Cyny Ykpainu Bix 11 tpasust 2005 p.
BHU3HAHO MEPEBaXKHE MPABO aKI[IOHEPIB 3aKPUTOTO aKIIOHEPHOTO TOBAPHUC-
TBa Ha NPHI0AHHS aKIi, 0 BiJUyXKYIOThCS IHIIMMH HOT0 aKkiioOHepaMu®.
Bynyun 3akpituiennm y ['ocniogapcbkomy kogekci Ykpainu (4. 3 ct. 81),
CTaTyTax akIiOHEPHHUX TOBAPHUCTB, II€ IPABO BUHUKAE 3 MOMCHTY Ha0yTTs
MpaBa BIACHOCTI Ha aKIii i MOke OyTH peaii3oBaHO MPH KO)KHOMY Biady-
JKEHHI aKiii iHmumu akiionepamu. Onuak y 'K ta iHmmx 3akonax He
BHM3HAUYEHO MEXaHi3My peanizauii [poro npasa, 0COOIMBOCTI MPHUMYCOBOTO
3JIICHEHHSI HUM 3aXUCTY, CUTYyaIlis Iie OLIIbIIe YCKIAIHIOETHCS, KOJIH [Ier
MeXaHi3M He nepeadayeHnuii cTaTyToM aKI[iOHEpHOTO TOBapHcTBa. BuHukae
MUTAaHHS: Y4 MOXKE J0 MEePeBaXKHUX MPaB aKL1OHEPiB 3aCTOCYBAaTHUCS 3a

! TuB.: [{uBinbHuii kopeke Ykpainu: Hayk. -mipakt. KOMEHT. / 3a pej. po3poOHHKIB
npoekty L{uBinsHOTO KOZekey Ykpainu. — K., 2004. — C. 21.

2 JTus.: HayKoBO-TIPaKTHYHHUI KOMEHTAP J10 IUBIILHOTO 3aKOHOIABCTBA YKpaiHH:
[B4 T ]/A.T. fpema, B. 5. Kapabauns, B. B. Kpusenko, B. I. Porans. — K.; CeBacro-
nons, 2004. — T. 1. — C. 104-105.

3V crpai 3a KOHCTUTYIIHHAM 3BEPHEHHSM 3aKPHTOTO aKI[IOHEPHOTO TOBAPUCTBA
«O060m0HBY Ta rpoMaisiHuHa BunHuka Biktopa BonoauMuposuua rnpo odiriitae Tiay-
MadeHHS MOJIOKEHb YaCTHHU Apyroi crarti 28 3akony Ykpainm «lIpo rocmomapchki
TOBapUCTBa», MyHKTy 1, aG3amy mepiioro nmyHkty 5 crarTi 4 3akony Ykpainu «IIpo
BIacHICTBY» (crpaBa npo npasa akuionepiB 3AT): Pimenns Koncrturyuiitnoro Cyny
Vkpainu Big 11 TpaBus 2005 p. y copasi Ne 1-11/2005 // O¢in. BicHuk Ykpainu. —
2005. — Ne 34. — Cr. 1217.
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aHAJIOTIEr0 MEXaHi3M pealtizalii mpaBa nepeBakHOI KyIiBJIi YaCTKH y TpaBi
CITIJIbHOT YaCTKOBOI BJIACHOCTI, Bu3HavueHui cT. 362 [[K? VpaxoByrouun
MOoAiOHICTh CYyTHOCTI IMEPEBAXKHUX NPaB aKLiOHEPIB 1 CHIBBIACHUKIB,
CTYMiHb 3aKOHOJIaBYOI periaMeHTallil MepeBaKHUX MPaB CIiBBIACHUKIB,
BIJITOBI/Ib HA 1€ MUTAHHS Ma€ OyTH O3UTHUBHOIO, OJIHAK MPAKTHUKA CY/IiB B
OKPEMHX CIIpaBax, 3 OMISAY Ha Te, 0 BITHOCHHU 3 MPOAAXKY aKIii 1 Bij-
HOCHHH II[OJI0 BIAYY>KEHHS YaCTKHU Y CIIJIbHIN BIACHOCTI HE € MOAI0HUMU,
MAIOTh Pi3HY MPABOBY MPUPOJY, CTABUTHLCS 10 3aCTOCYBAHHS aHAJOTIi B
[[bOMY IHUTAaHHI HETaTUBHO'. 3BUYAIHO, 10 3 TAKUM IiXOIOM CYIOBUX
OpraHiB Ba)KKO MOTOJIUTHUCSI.

Ilo-Opyze, OCKIIBKU aHAJOTIS, PO sIKYy ckazaHo y 4. 1 cr. 11 1K, me-
penbadae icHyBaHHs BiANOBIAHOT MPaBOBOi HOPMHU, HE3AJIEKHO BiJ TOTO,
YH € 116 HOpMa aKTOM LHMBUIFHOTO 3aKOHO/IABCTBA, 3BHYal0 a00 JJOTOBOPY,
MOYKE WTHCS JIMIIE TIPO 3aCTOCYBaHHs aHajorii 3akoHy (4. 1 ct. 8 LIK), a He
aHasorii npasa. TakuMm 4uHOM, 13 i, HE MTepeI0AYCHUX aKTaMH [TUBIITHHO-
TO 3aKOHOJABCTBA, MOXKYTh BUHHKATH ITUBIJIBHI MpaBa Ta 000B’sI3KH, 1 10
X perynatoBaHHS 3aCTOCOBYIOTHCS Ti TPABOBI HOPMH, 1110 PETYJIIOIOTH MOJIi0-
HI 332 3MICTOM IIMBUIbHI BIIHOCUHU. | HacTymHa 0OCTaBUHA, HA SIKY CIIiJ
3BEpHYTH yBary IpH 3acTOCyBaHHI aHaJOTii, nepeabadenoi 4. 1 ct. 11 LK.
V Hill fizeTbes PO MOPOHKEHHS IUBLTHHUX NIPaB Ta 000B’S3KIB 32 aHAIO-
rieto nuiie 3 Jid oci0, MpoTe He MOXKHA BUKIJIFOUYUTH TOBHICTIO CHTYaIii,
KOJIM TaKl HACJIiJIKK BUHUKHYTh Yepe3 HACTaHHS YM HEeHACTaHHs MO, HEe
nepenbaueHol MpaBOBUMU HOpMaMH. Takuil BUIIAJOK HE OXOTUIIOEThCS Hi
4. 1 ct. 11 LK, Hi 4. 6 1i€i 5 cTaTTi, B KOTPUX WIETHCS PO MOMAIT AK Mij-
CTaBM BUHUKHEHHS IMBUILHUX MPaB Ta 000B’3KiB. BBaXkaeMo, 1110 32 TaKUX
00CTaBHH BiJICYTHI MEPEIIKO/N JIJIsl 3aCTOCYBAaHHS aHAJIOT11, mepeadadeHol
4. 1 ct. 11 LK.

He iHaxIe ik MpUKPOIO TOMIJIKOIO 3 OOKY 3aKOHOJIABIIs CJIiJT HAa3Ba-
TH moa0xkeHHs 4. 3 ¢T. 11 [[K 111010 MOKXIMBOCTI BHHUKHEHHS IUBIIBHUX
npaB Ta 000B’s3KiB 0€3MOCEPEHBO 3 AKTIB IUBUIHBHOTO 3aKOHO/IABCTBA.
e monoxxenns 3’sBmwitocs B LIK yHacnigok #oro HEKPUTUIHOTO 3aI0-
3UYCHHS 13 HOPMAaTHBHO-IIPABOBUX aKTiB PaJIHCHKOTO niepioxy. Mixk TuM
HaBITh Yy TOW Yac KOHIIEIIIisl BAHUKHEHHS MpaB Ta 000B’sA3KiB Oe3moce-
peaHbo i3 3akoHy Oyna migmana oOrpyHTOBaHI KpUTHLI. SIK 3a3Ha4eHO
B JiTEeparypi, 3arajJbHUi XapakTep 0ararboxX RPHUINYHUX PaKTiB, TOOTO
iX BacTUBICTH OyTH 00OB’I3KOBUMHU €IEMEHTAMH 3HAYHOI KiJIBKOCTI
(hakTUYHUX CKJIAJIIB, 1 TOPOKYE LIIFO3110 TOTO, IO JesKi MPABOBITHOCH-

! Tus.: TTocranoBa Buioro rocnomapcbkoro cyay Ykpainu Bix 3 sxoBtas 2006 p.
y crpasi Ne 30/361.
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Hu!, mpaBa Ta 000B’SI3KM BUIUTHBAIOTE OE3MOcCepeaHbo i3 3akony?. IIporte
0e3nmocepeHbO 13 HOPMH IpaBa KOJAHI IPAaBOB1 HACHIAKH, B TOMY YHCIi
rpaBa Ta 00OB’SI3KM, BUILJIMBATH HE MOXYTh, TYT HEOOXIJIHOIO € HAsSBHICTh
caMe IOPUANIHOTO (aKTy.

L. Ilyukoscvka, nouent HIOA VYkpainu

Heycroiika i 3aBnaTok sik BUau 3a0e3ne4eHHst
BUKOHAHHS 3000B’A3aHHA Ta Mip¥ IMBLIbHO-
NMPAaBOBOI BIANOBIAAJBLHOCTI

B topuauuHiii iiTepaTypi 3a3HA4A€THCS, 1110 BUAM 3a0€3MCUCHHS BUKO-
HaHHA 3000B’s13aHHsI (3a0€3M1eUeHHS) BUKOHYIOTh CTHMYITIOI0UY Ta 3aXHCHY
¢byukuii’. Tak, 3arpo3a BTpaTH 3aBAaTKy, SK i MOXKIIHBICTh CTATHEHHS HEYC-
TOWKH, CTUMYJIIOIOTh OOPXKHMKA 10 BUKOHAHHS 3000B’s13aHHA B HaTypi. [lo-
pyKa 1 rapaHTisi 3aXUIIAI0Th THTEPEeCH KPEIUTOpa Ha BUNIAJIOK MOPYIICHHS
3000B’s13aHHS OOPKHUKOM. 3acTaBa i IPUTPUMAHHS CIIOHYKalOTh OOP)KHHUKA
JI0 HAJIXKHOTO BUKOHAHHS 3000B’3aHHS, a B pa3i NOPYyLIEHHs 30008’ 13aHHS
rapaHTyIOTh 3aXUCT IHTEPECIB KPeaUTOpa 32 paXyHOK 3aCTaBlIEHOro (MpH-
TPUMAHOI0) MaiiHa.

Cepen Ha3BaHUX BUAIB 3a0€311EUCHHS BUKOHAHHS 3000B’I3aHHS 1110]10
FOPUIUYHOI TPUPOIN HEYCTOWKH 1 3aBJaTKy B HAyIll IUBLILHOTO TIpaBa To-
YaThCsl IUCKYCIT B 3B’ 13Ky 3 BU3HAHHSIM X TaKOX MipaMu ((opMaMu) BT

! TocuTh HOLIMPEHa B TCOPSTHYHIN FOPUCTIPY/ICHIIT KOHIICTIIIS «aOCOMIOTHUX Mmpa-
BOBITHOCHH» Y CYYacCHHX IpallsiX IMiJJaHa oOTpYHTOBaHIi KpuTuIli. Tak, neski aBTopu
PO3MISIAIOTS 11 SIK FOPUANKO-I0TMAaTHUHY XHMEPY B CyJaCHOMY IPAaBO3HABCTBI, SIK TAKHI
YHIKaJIBbHHI BUJT TPABOBIHOCHH, KOTPUIi ICHY€ 1032 IOPUIMYHIMH (haKTaMH, He MalOTh
Hi BU3HAYEHOTO Cy0 €KTHOTO CKIIa[y, Hi 3MICTY, I HUX TIPHHIMIIOBOI Pi3HUII HE Ma€ Hi
HasIBHICTh KOHKPETHOTO cy0 €KTa, Hi Horo miciiesHaxomkeHHs. OTxke, XUMEpH «a0CoIoT-
HOTO IIPABOBITHOIICHHS» HE TUIHKU HE CIPUSIIOTH ITI3HAHHIO CKJIA/IHUX ITPO0IIeM peati3aril
MpaBa, a i 3aBOIATH JOCIITHHUIBKY TyMKY B TIyXuil KyT (muB.: Xoxno6 E. b. YOpunmde-
CKHe XHMephl Kak MpobieMa COBPEeMEHHON poccuiickoil mpaBoBoii Haykwu // TIpaBoBesie-
Hue. —2004. — Ne 1; I pesyos FO. U., Xoxnos E. b. O 10pUIUKO-JOrMaTHYECKUX XUMEPax
B COBPEMEHHOM poccuiickoM mpaBoBeaeHun // Tam camo. — 2006. — Ne 5. — C. 4-21.

2 lus.: Anexcees C. C. O6ias teopus mpasa: B2 1. — M., 1982. —T. 2. — C. 164.

3 us.: Jlamvinyes A. B. OGecrieueHne UCIIONHEHUS! JOTOBOPHBIX 00sA3aTEIbCTB. —
M., 2002. — C. 6-7; loneano b. M. Yuenue 00 obecrieueHU 0053aTenbCTB. — M.,
2002. - C. 40.
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HO-TIPaBOBOI BiAMOBigaIbHOCTI. ToMy MeTOO 1€l cTaTTi € 3’ sICyBaHHs
IOPUIMIHOT IPHPOAN HEYCTOMKH 1 3aBIAaTKy Yepe3 BUKOHAHHS HIMH (yHKIIIH,
IpUTAaMaHHUX BUJaM 3a0e3leueHHs] BUKOHaHHS 3000B’43aHb Ta Mipam
[UBIIBHO-TIPABOBOT Bi/IMOBIAALHOCTI.

[Ipobnema 3’sicyBaHHsI CYTHOCTI HEYCTOWKH 1 3aBAATKy TPUBAIUN 4Yac
YCKJIQJHIOBAIACS THM, [0 PO3BUTOK IHCTHTYTY BHIIB 3a0€3IIEUCHHS BHKO-
HaHHS 3000B’53aHb Y PaJASTHCHKUN TIepioa OyB BEJIbMU 3arajbMOBaHUH.
[IpakTryuHO NuUIe HEyCTOWKA sIK CrOCci0 3a0e3TMeueHHs] BUKOHAHHS 3000-
B’SI3aHHS IIMPOKO BUKOPHUCTOBYBAJIACS Y IOTOBIPHIHM MPAKTHUII Ta JOCITIKY-
BaJlacs BYCHUMHU. [HIIII K crocoOu 3a0e3edcHHsT BUKOHAHHS 3000B’3aHb
3aCTOCOBYBAJIMCA YK€ PIIKO 1 MPAKTUYHO HE OACPIKAIH PO3BUTKY 3 Jl0pe-
BOJIOLIIIHUX YaciB. Y 3B’3Ky 3 IEpexX0ooM YKpaiHu A0 PUHKOBOI EKOHOMIKH,
yxBayieHHsIM 3akoHy Ykpainu «IIpo 3actaBy», pO3BUTKOM IIOTEYHOTO 3aKO-
HozmaBcTBa Ta npuiHATTIM LIK Ykpaiau 2003 p. iHCTUTYT BUIIB 3a0e3neyeH-
HSl BUKOHAHHS 3000B’513aHb CTaB KOPUCTYBAaTHCS IOMUTOM Y JOTOBIpHii
ctepi, 0 NMOTATIIO 32 COO0I0 HOTO OYypXJIMBE JOCITIIKEHHS HAyKOBLISIMU.
BHacniiok BUTbHOTO BUOOPY KOHTPAreHTIB CTOPOHAMH JIOTOBIPHHUX BiIHOCHH
Ta 3aIPOBAPKEHHS 3aKOHO/IABLIEM IIPHHIIUITY CBOOOIH JOTOBOPY LIBUIKUMHU
TEMITaMU CTAaB PO3BUBATHUCS W IHCTUTYT IIUBIILHO-IIPABOBOI BiJIMOBIAIb-
HOCTI — OJIMH 13 OCHOBHUX 1HCTUTYTIB LHUBLILHOTO npapa. IIpn oMY b}
BIJIMITHTH, 1110 ¥ CHOTOJIHI YCTAJICHO YMKH IIOO Mip (popm) 1HBiIITEHO-
IPaBOBOI BiIOBIAAJIBHOCTI B Hayul LUBUIBHOTO IIPaBa 1Le He CKIIAIoCs.

S mpaBuIo, OCTiAHUKY BUAIB 3a0€3MeUeHHs] BUKOHAHHS 3000B’A3aHb,
PO3IIISIIal0YH HEYCTONKY 1 3aBAATOK, MIAKPECIIOI0Th, 0 OCTaHHI BUIIISI-
FOTBCS Cepe/l IHIINX BUJIIB 3a0€3IeYCHb TUM, 110 BUCTYIAIOTh MPH I[HOMY
MipamMH [UBLILHO-TIPABOBOI BiAMOBIqaIbHOCTI'. BUeHi xk, sKi 3aiMarOThCsI
npobieMaMu UBIILHO-TIPABOBOT BI/IMOBIIaIBLHOCTI, 3a3HA4YaI0Th, 110 TTOPSIIT
13 3arajbHOI0 MIpOI0 OCTaHHLOI — BIJIIKOAYBaHHSAM 30UTKIB, — JIO CIie-
[iaIbHUX MIp IUBLIBHO-TIPABOBOT BIAMOBIAAILHOCTI HAJIGKATh HEYCTOUKA 1
3aBJIATOK, SIKI HA BIIMIHY BiJI HEl, 3aCTOCOBYIOTHCSI HE B YCiX BHIIaJKax I10-
pyuLIeHHs 3000B’3aHHs, a JIUIIE CTOCOBHO 3000B’s13aHb, 3a0€3ICYCHNUX He-
YCTOWKOIO UM 3aBAaTKOM?. Take CIPHHHATTS «IOABIHHOTY IOPUAMYHOT TIPH-
POIM HEYCTOMKH 1 3aBAATKy CTaJO BXKE TPAJULIHHUM, Y 3B SA3KY 3 YUM Y

! Iue.: Hoghgpe O. C. Uzbpannsie Tpynsr: B 4 1. — T. III: OGa3arenbcTBEHHOE Mpa-
Bo. — CII6., 2004. — C. 202; Bpaeunckuii M. U., Bumpanckuii B. B. JloroBopHOe Ipa-
Bo. — K. I: O6ume nonoxenus. — U3n. 3-e, crepeotr. — M., 2001. — C. 484, Cagporosa FO. b.
CriocoObl obecrieueHus UCTTOMHEHus 00s13arenbeTB. — Caparos, 2003. — C. 5, 6.

2 Jlu.: LusinbHe npaBo Ykpainu: [Tigpyunuk: ¥ 2 1. — T. 1/ 3a 3ar. pex. B. 1. Bopu-
coBoi, I. B. Cmacu6o-®areesoi, B. JI. SIponpkoro. — K., 2004. — T. 1. — C. 277; LluineHe
npaBo Ykpainu: Ilinpyunnk: ¥V 2 xu. /3a pen. O. B. d3epu, H. C. Ky3nenosoi. — K.,
2002. - K. 1. - C. 595; I'paxxnanckoe npaBo: YueOnuk. — 3. 2-e, mepepad. u gom. /
Ilon pen. A. I1. Cepreesa, 1O. K. Toncroro. — M., 1997. —U. I. — C. 526, 527.
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HaBYAIIBHIN JiTEepaTypi 3a0e3meueHHs MPUIHATO NOJUISATH HA TaKi, 0 €
MipaMH IUBLTBHO-TIPABOBOT BiIMOBIIAMBHOCTI, 1 TaKi, 0 HE € HUMH'.

OcTaHHIM € 4acOM B FOPUMYHIN JiTeparypi CIIOCTEPIraeThCs epeoc-
MUCJICHHS TPAUIIIHUX ITiIXO/IiB 11010 BiJIHECEHHS IIMX NPABOBUX IHCTPY-
MEHTIB OJIHOYACHO SIK JI0 3a0e31e4YeHb, TaK 1 10 Mip BiAmoBigaisHOCTI. Tak,
H. PacckazoBa, miIKpeCIFOr0YH BUKOHAHHS HEYCTOMKOIO 1 3aBIaTKOM BUKITIOY-
HO CTHMYITIOr0401 QyHKIII, 3anuTye: «Un TOIUIBHO OKIIa ATy Ha 111 MipH
«moiBiiiHey HaBaHTaxkeHHs?»* A B. ToHrano B3araii BBaKae «HCIPUITYCTH-
MHM BiJJTHECEHHSI JI0 YKclia Croco0iB 3a0e3rnedeHHs 3000B’s13aHb HOPM TIpaBa,
JIOTOBOPY, BIAMOBIAAIBEHOCTI».

AOu 3’sicyBaTH 0COOJIMBE CTAHOBUILIE HEYCTOWKH 1 3aB/IATKY, PO3IIITHEMO,
K1 K GyHKUI] BOHU BUKOHYIOTh. O. OTpaJHOBa HAroJIOLIye Ha TOMY, 10
OCHOBHOIO (DYHKIIIEFO HEYCTOWKH SIK crtocoOy 3abe3nedeHHs € GyHKIIst CTH-
myiorodat, A. JIATHHIEB MiAKPECIIOE, 0 CTUMYJIIO0Ua QyHKIIs 3abe3ine-
YeHb CIPSMOBaHA Ha OOPIKHMKA 1 BIJIFPA€E CBOIO POJIb O MOMEHTY, KOJIU
3abe3neueHe 30008’ s13aHHS Mae OyTH BUKOHAHO’. [IpH 11bOMY BUCHI-ITHBIJTiC-
TH, JIOCTIJDKYFOUYX HEYCTOMKY 1 3aBIaTOK, 000B’I3KOBO BIIMIYAKOTh JOATKOBI
BTpaTl MalHOBOTO XapakTepy AJisi OOpKHHUKA B pa3i HEBUKOHAHHS 3000-
B’s13aHHSI, B 3B’513KY 3 UMM 1 BKa3ylOTh Ha CTUMYJIOIOUY (DYHKIIIIO IHX 3a0e3-
nedeHb. JlochHifHUKY 3a3Ha4aloTh, 10 caMe HeOakaHHS HECTH J0/aTKOBi
MaiHOBI BUTPATH 1 CHOHYKAae 0co0y /10 BIJAIOBITHOI MOBEMIHKH. AJie XK, SIK
BiJIOMO, ITOKJIQJIaHHs Ha MPaBOMOPYIIHHKA HETATUBHUX HACIIAKIB 3aBXKIH €
Pe3yNbTaToOM 3aCTOCYBaHHs LMBLIBHO-TIPABOBOI BiANOBiaNbHOCTI. IX He-
CIIPUATINUBICT, HEBUTTHICTh CTUMYJTIOIOTH YYACHUKIB JIO HAJIGKHOI ITOBEJTIH-
ku®. Came ToMy, [0 HEYCTOMKA 1 3aBIATOK MifICHO 3arPOXKYIOTh OOPIKHUKY
HECNPUATAMBUMHU HACIIIAKAMH, TOOTO BUKOHYIOTh CTUMYJIIOI0UY (IPEBEHTUB-
Hy) QYHKIIO, IX TPaJUIIHHO BIAHOCATH JI0 Mip BiINOBIIabHOCTI. L{MBiTBHO-
MpaBOBa BiATIOBIANBHICTG, SIK 3a3HAYA€THCSI B HAYKOBiH Ta HaBUAIBHIN
OPHINYHIN JiTepaTypi, TATHE 32 cOO00 JJ1st OOPI)KHUKA JTOIaTKOBI BTPaTH Y
BUDIISIZL BIIIIKOyBaHHs 30UTKIB, CIIATH HEYCTOMKH, BTPATH 3aBaarky. | Tomy

! Tus.: LuBineHe npaBo Ykpaiuu: [Tinpyunuk: Y 2 1./ 3a 3ar. pen. B. 1. Bopucogoi,
1. B. Cnacu6o-®areesofi, B. JI. SIpornpkoro. — K., 2004. — T. 2. — C. 33.

% Pacckaszosa H. IO. Borpocs! 001iei Teopur 00eCrednTeNbHbIX 00513aTeNnbCTB //
[IpaBoBenenue. —2004. — Ne 4. — C. 55.

3 Toneano B. M. Bkas. npaus. — C. 33.

4 Tus.:Ompaornosa O. O. Heycroiika B IMBIILHOMY TIpaBi: ABToped. auc. ... KaHI.
opun. Hayk. — K., 2002. — C. 9.

5 us.: Jlamoinyes A. B. Bkas. npaust. — C. 7.

¢ JTus.: usineHe npaso Ykpainu: [inpyunuk: ¥V 2 1. / 3a 3ar. pen B. 1. BopucoBoi,
1. B. Cnacubo-®areesoi, B. JI. Slpoupskoro. — T. 1. — C. 270.
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3a (popMamu (Mipamu) BiIMOBIAILHOCTI, 0€3yMOBHO, BU3HAHA CTUMYJTIOIOUA
(npeBentuBHA) QyHKIIs'.

BpaxoByroun 3a3HaueHe, pO3IIITHEMO MEXaHI3M JIiT HEYyCTONKH 1 3’5ICyeMO,
SIKY % 0COOJIMBY CTUMYITIOIOUY (DYHKI[IF0 BUKOHY€E HEYCTOMKA SIK BUJI 3a0€3-
TICUEHHS BUKOHAHHs 3000B’s13aHHsI, BIAMIHHY Bij ii CTHMYITIOI040T (TpEeBEH-
THUBHOI) (DYyHKIii IMBUIBHO-TIPABOBOT BiJIMOBiAaIbHOCTI. [lesiki HayKOBIIi 3
OTIISIY Ha «ITOJBIHHY» MPUPOJTYy HEYCTONKH MPOIIOHYIOTH BBaYKATH 11 BUJIOM
3a0e3MeueHHs] BUKOHAHHS 30008’ 13aHb 0 MOMEHTY MOPYIIEHHS] OCHOBHOTO
3000B’s13aHHS 1 MIPOIO BiIMIOBIIAILHOCTI 3 MOMEHTY HOTO MOpyIIeHHs. Ajie
3a TaKOTO ITiJIXO/Y [IJIKOM OYE€BHUJIHO, IO CTUMYJIFOFOYA POJIb HEYCTOMKH Taka
K caMa, K 1 CTHMYJTIOI0Ya poJib 30UTKIB, IIO JIHIIE MiJKPECITIOE CIOPi-
HEHICTh OCTAHHIX SIK Mip BIIMOBIZAJIBHOCTI Ta BIJICYyTHICTh Y HEYCTOHKHN
3a0e3mneuyBaabHOI pupou. JlificHO, SIKIIO HEYCTOWKA € 3a0e3MECUCHHSIM, TO
ii criara MOBMHHA 3/11HCHIOBATUCS 32 PAXyHOK JIOJATKOBOTO JKEpeEia, 3a3/1a-
JIET1Ib CTBOPEHOTO OOP)KHUKOM Ha BHITAJIOK MOPYIIEHHsS 3000B’s13aHHS, 1
IPU3BOAUTH 10 OJEPIKAHHS KPEIUTOPOM allbTePHATUBH BUKOHAHHSA 3a OC-
HOBHUM 3000B’sI3aHHSM. AJie K OYEBUIHO, [0 TaKUW 3a0e3revuyBalibHUN
MeXaHi3M HeycTollli He BIacTuBUil. BoHa He CTBOPIOE (SIK L€ XapaKTepHO
JUTSI BUJIB 3a0€31eueHHs] BUKOHAHHS 3000B’s13aHb) J0/1aTKOBOTO JKEpena,
3aBJISIKU SIKOMY B pa3i HeBHKOHAHHs OOP)KHUKOM OCHOBHOTO 3000B’sI3aHHS
KPEJUTOP OACPIKHUTH 3a]I0BOJICHHS, 00 HEYCTOMII HE BIIACTHBA 3aXHUCHA (QyH-
KIIist 320€31eUeHb, SIKa € BU3HAYAIBHO IS [IbOTO 1HCTUTYTY.

Bigmogiano 1o ct. 549 LK HeycToiikoro (mtpadom, eHer) € Tpoiosa
cyma a0o iHIIIe MaifHO, sIKi OOP>KHHK MMOBUHEH TIepeaTH KPeJUTOPOBI y pasi
MOPYIICHHSI OOPKHUKOM CBOTO 3000B’s13aHHsI. [HIIMMU clI0BaMu, OOPIKHUK
nuie npuitMae Ha cebe 000B 30K Ha BUMAAOK MOPYIICHHS 30008’ A3aHHS
nepenaTy IeBHy IpoLIoBy cyMy a0o neBHe MaiiHo. [Ipu yki1ageHHi s goro-
BOpY HisiKa rpoioBa cyma abo MaifHO KpeAUTOpOBi He nepenaerses. Y pasi
MOPYILEHHS OCHOBHOI'O 3000B’A3aHHS OOPKHUKOM KPEIUTOpP Ma€ IIpaBo Ha
CTATHEHHS HEYCTOMKH, ajle SIKIIO0 OOPHKHUK HE BUKOHYE CBiif 000B’ 30K CILIa-
TUTH HEYCTONKY, TO KPEAUTOP JIUILIE MAa€ NPaBO BUMAraTu BiJl HbOTO, KPiM
BHUKOHAHHS OCHOBHOTO 3000B’s13aHHsI, IIe 1 CIIATH HEYCTOMKH, X04a 4acTo
HE Mae MOXJIMBOCTI peaizyBatH 11 nmpaBa. OCTaHHE, Ha HANY JYMKY, HA0Y-
HO TOKAa3ye, 10 HISKHUX JIOJATKOBUX PEajbHUX rapaHTiii Ha BHUIAJI0K HEBH-
KOHaHHS 3000B’s13aHHsI OOP)KHUKOM HE BCTAHOBIIOETHCS 32 JIOTIOMOTOI0 He-

! Tus.: T'paxkaanckoe npaBo: YueOHuk. — M3x. 2-e, mepepab. u gom. / Ilox pen.
A.TI Cepreesa, 0. K. Toncroro. — M., 1997. — Y. 1. — C. 525; Hoghgpe O. C. NU36pannnie
Tpynsl: B 4 T. — T. I: [IpaBooTHOIIEHHE IO COBETCKOMY IpaKAaHCKOMY rpaBy. OTBerc-
TBEHHOCTB IT0 COBETCKOMY TpaxanckoMy mpasy. — CII6., 2003. — C. 206-208.

2 Tus.: Ompaonosa O. O. Bkas. npaust. — C. 3.
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YCTOMKH, a 301TBIIYETHCS JIUIIE BiOBIIAIBHICTD OCTAHHBOTO: KPiM 30HTKIB,
3aMoisSIHUX HEBUKOHAHHSM 3000B’s13aHHSI, OOP)KHUK Ma€ CILUIATUTH IIe U
HEYCTOMKY, SIKII[O0 BOHA OyJia BCTAHOBJIEHA CTOPOHAMU B JIOTOBOPi 200 repes-
OaueHa 3aKOHOM 3a MOPYIIEHHS 30008’ I3aHHS.

3 oIy Ha HaBeleHE MOYKHA CTBEPKYBATH, 110 MEXaHi3M Jiii HeyCTOM-
KH — 1€ MEXaHi3M IHBUILHO-TIPABOBOI BiANOBiganpHOCTI. Och YoMy MU He
HOro[pKyemocs 3 fyMkoro O. OTpaIHOBOI, 3TiAHO 3 KO0 «3 MOMEHTY yKJIa-
JICHHSI CTOPOHAMHM YTOJU TIPO HEYCTOWKY ab0 MiAMUCAHHS JIOTOBOPY, SKHI
3a0e3Ieuy€eThCsl 3aKOHHOK HEYCTOMKOIO, 1 0 MOMEHTY MOPYIICHHS 3000-
B’SI3aHHSI HEYCTOMHKA € CIT0COO0M 3a0e3MeueHHsT BUKOHAHHS 3000B’13aHb.
[Ticns mopymenHs 30008’ s13aHHsI, TOOTO B pa3i HEBUKOHAHHS HEYCTOHKOIO
3abe3reuyBanbHOT (PYHKIIIT, BOHA TPaHC(HOPMYETHCS Y Mipy IMBUIBHO-IIPABOBOT
BiAMOBiMaBHOCTI» . Peaxiriero Ha ckazaHe € mutanHs: «KoMy motpibHe 3a6e3-
TIEYCHHS, SIKe PUIUHSE CBOKO 0 Y 3B’SA3KY 13 MOPYLICHHSIM 3a0€31e4eHOro
HUM 3000B’s13aHHsA?». [IpaBa kpenutopa 3a 3a0e3neuyBaIbHUM 30008’ I3aHHIM
MOXYTh OyTH pealli3oBaHi BUKIIOYHO y pa3i MOPYLIEHHS YMOB OCHOBHOTO
3000B’s13aHHs1. [le monoxkenHs1, sk ciymrHo 3a3Havyae H. Paccka3osa, BizoOpa-
A€ CyTHICHI BIIACTUBOCTI 3a0€3MeUeHb: BOHM BUHUKAIOTh PU HEBUKOHAHHI
OCHOBHOTO 3000B’SI3aHH, | BUHATKU TYT HEMOKITHBIZ,

Crumysnroroua (pyHKIiSl, IpUTaMaHHa HEYyCTOMII, 1IHCHO CIIPUSIE BUKO-
HaHHIO 3000B’s13aHHS OOPKHUKOM, ajie Ie 1 (PyHKIIiS K MUBITHHO-TIPaBOBOL
BIJIMOBITANTbHOCTI. BBa)kaeMo, 10 caMe HEBUKOHAHHS HEYCTOMKOIO 3aXHCHOT
¢byHKIiT BUIiB 3a0e3Me4eHHs] BUKOHAHHS 3000B’3aHb, siKa CIIPSIMOBaHA Ha
3aXHCT MalHOBOTO iHTEpECY KPEAUTOpa, 1 MIMITOBXYE JOCHITHHUKIB JI0 T10-
LIYKY 3aXO[IiB, IO 3MOXKYTh HaJIaTH HEYCTOMII 3a0e31eqyBaIbHOTO XapaKTe-
py. Hanpuknag O. OtpanHoBa rpy BU3HAYEHHI HEYCTOWKHU Y BUIVISLII MaiiHa
MIPOTIOHY€E HAKIACTU Ha HHOTO OOTSKEHHS, IO MOJIATAE Y MPaBi KpeAuTopa
3BEPHYTH CTATHEHHS Ha 11 MaliHO IPH MOPYILIECHH1 OOPKHUKOM 3000B’ I3aHHS
Ta Mae€ CIIAYyBaTH 32 Piuvro IPH MEPEXOi IIPaB Ha HEl 10 TpeTix oci6’. Ae
HEBAXXKO 1M00AYNTH, 10 B LOMY pa3i MaifHOBA HEYyCTOWKA HIYMM HE BiApi3-
HATHMEThCS BiJl YK€ ICHYIOUOro BUIY 3a0e3leueHHs] BUKOHAHHA 3000-
B’s13aHb — 3aCTaBH, YWl 3a0e3MeuyBaIbHUI XapakTep Hi B KOTO HE BUKJIIH-
Kae cyMHiBy. [lificHO, 32 TaKMX YMOB HeyCTOWKa 3a0e3neuyBaia 6 MaliHOBI
IHTEepeCcH KpenuTopa Ha BUNIAIOK HEBUKOHAHHS OOPYKHUKOM 3000B’I3aHHS,
00 JUTSI IILOTO CTBOPIOETHCS PeajbHE JHKEPEIIO 33 JOBOJICHHS y BUTIISI ITEeB-
HOI'O MaiiHa, ajie )X MeXaHi3M [l i€l «KHeYCTOHKU» — 1€ MexaHi3M il
3aCTaBH.

' Ompaonosa O. O. Bkas. npaust. — C. 3.
2 us.: Pacckazosa H. FO. Bka3. nipaust. — C. 54.
3 Tus.: Ompaonosa O. O. Bkas. npaus. — C. 4.
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Te, mo weycroiika y LIK ¢irypye y rmaBax 49 ta 51 LIK nosicHIo€ThCS
THM, 1[0 B 3aKOHOJIABCTBI TPAUIIIHO, SIK 1 B IOPUINYHUX JDKEpeiax, Ha 110
3BepTae yBary b. [oHramo!, He MpoBaUTHCSA PO3MEKYBAHHS HEYCTOUKHU SIK
BUJY 3a0€3MeUeHHs] BUKOHAHHS 3000B’A3aHHA Ta i CTATHEHHSA K GOpMHU
(Mipu) BinmoBiganbHOCTI. PeanbHO K CKOPUCTATHCS HEYCTOHKOIO 3 METOIO
3a0e3IeueHHs] BUKOHAHHS 3000B’3aHHS MOMKJIMBO JIMILE 3 YPaxXyBaHHAM ii
BJIACTHBOCTEH SIK I[UBITLHO-ITPABOBOI BiJIMOBIATBHOCTI, OCKITBKHA OOPK-
HUKa JI0 HAJIC)KHOTO BUKOHAHHS 3000B’I3aHHS CTHMYJIIO€ CaMe CTpax
CIUTaTH B Pa3l HEBUKOHAHHS 3000B’s3aHHS 3a3/1aJieri[b BAZHAUYCHOI CyMH,
a He IOCh iHIIe.

[I{o10 BU3HAYEHHS IOPUIUYHOT IPUPOIN 3aBAATKY, TO TPAIUIIIHO BBa-
JKAa€ThCs, 110 OCTaHHIN € 3ac000M 3a0e3IeueHHsT BUKOHAHHS 3000B s13aHb,
OCKIJIbKY BUKOHY€E 3a0€31euyBaibHy (YHKIIIO.

3abe3nevyBaibHa (QYHKINS 3aBAATKY MOPS 13 BAKOHYBAaHUMH HUM I10OC-
BiJI4YBaJIbHOIO Ta MJIATDKHOI (YHKIIISIMU, BUAUISETHCS TOCITIIHUKAMU SIK
ronosHra. O. Hodde mizkpeciroBas, 1o 3aBIATOK € CIIOCO60M, KOTPHif 3a6e3-
Tieuy€e BUKOHAHHSI 30008 sI3aHHSI, B [[bOMY i Toisirae #oro OCHOBHA (hyHKILisI.
b. Tonrano Biamiuae, mo BU3HaYeHHs 3a0e3meqyBaibHOT (QYHKIIIT 3aBIaTKy
Ma€ KJIFOYO0BE 3HAYCHHS CTOCOBHO 1[OTO MOHATTS . 3abe3nedyBanbHa QyHK-
1[is1 3aBJIaTKy, 0€3 CYMHIBY, € BU3HAYAJIbHO JIJIsl TIOHATTS IPUPOIHU I[HOTO
paBoBOTrO iHCTpyMeHTa. CyTHICTB ke 3a0e3neuyBaIbHOI (PYHKIIT 3aBIaTKy
MOJISITa€ B TOMY, 1[0 BiH CTUMYJIIO€ CTOPOHH JI0 HAJICKHOTO BUKOHAHHS
3000B’s13aHHA. T00TO, 32a0e3neuyBalibHyY (DYHKIIIFO 3aB/IATKY, SIK i HEYCTONKH,
JOCIIAHUKH OTOTOXXHIOIOTH 13 CTHMYJIIOBAaHHSIM OOpIKHHKA JI0 HAJIS)KHOTO
BUKOHaHHS 3000B’s13aHHA. Hanpuknan, B. BitpsHcbkuii 1 M. bparuncbkuit
MiAKPECITIOI0Th, U0 «3HAYCHHS 3aBJATKy SK CIIOCO0y 3a0e3MeYeHHs BUKO-
HaHHA 3000B’sI3aHHS MOJISITa€ B TOMY, LIIO 3aBAATOK MEPILI 32 BCe Ma€ Ha METi
3armo0irT HeBUKOHAHHIO JOTOBOPY» 1 L0 3arpo3a BTpaTH 3aBAATKy CTH-
MyJTIO€ OOp)KHHKA 10 BUKOHAHHS 3000B’sI3aHHs .

3abe3neuyBaibHUM MEXaHI3M 3aBIaTKy 3BOAUTHCS J10 TOTO, 1110 CTOPOHA,
sIKa BIJIMOBITa€ 3a MOPYIIEHHS 3000B’sI3aHHS, HeCce MAfHOBI BTpaTH B pO3Mipi
cymu 3aBaarky. CToponu, 3a0e3nedyrodu 30008’ 13aHHsI 3aBAATKOM, TUM Ca-
MUM TIOTOJ/KYIOThCS Ha BTPATY OCTAHHBOTO BIMOBIIAILHOIO 32 TIOPYILICHHS
3000B’s13aHHS CTOPOHOIO. TaK, SKIIO MOPYIICHHS 30008’ sI3aHHS CTAHETHCS 3
BUHH OOp)KHHKA, 3aBJATOK 3AJIUIIAETHCS Y KpenuTopa. SKIo K BOHO CTa-

! Tus.: T'oneano B. M. Bkas. npans.. — C. 55.

2 [lus.: Hoghgpe O. C. N36paunnsie Tpymsl: B 4 1. — T. I1I: O6s3aTenbcTBEHHOE Mpa-
Bo. — CII6., 2004. — C. 212.

3 Mus.: Toneano b. M. Bxa3. npaigst. — C. 76.

* uB.: bpazunckuit M. U., Bumpsnckuii B. B. Bka3. nparst. — C. 604, 479.
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HETHCS 3 BUHU KPEIAUTOPA, TOH 30008’ I3aHHIA TOBEPHYTH OOPKHUKOBI 3aBJia-
TOK 1 JIOJIAaTKOBO CIUIATUTH CYMY B PO3Mipi 3aBliaTky abo ioro BaprocTi. Yc-
BIJJOMJICHHSI MOMKJIMBOCTI HACTAHHS TaKUX HACHIJKIB CTUMYJIIOE CTOPOHH 10
HAJIC)KHOTO BUKOHAHHS 30008’ I3aHHSI.

OTxe, 3a0e3nedyBaiibHa (DYHKIIS 3aBIATKY IOJSTAa€ y CTUMYJTFOBaHHI
CTOPIH 10 HaJIE)KHOTO BUKOHAHHS 3000B’A3aHHS, @ 3 MOMEHTY HOT0o Mopy-
LIEHHS MIPOSIBIISETHCS 1 loro KoMIeHcauiita QyHKLis, IpuTaMaHHa 3aBaaT-
Ky K Mipi (popmi) IMBITEHO-TIPaBOBOT BiIOBigambHOCTI. KommeHcarniiina
¢byHK1is 3aBaaTky Buaisierbes T. daneeBoro mopsy i3 mIaTiKHO, MTOCBiI-
YyBaJbHOIO Ta 3a0e3nedyBanbHO0!. OOIPYHTOBYIOUN KOMITCHCAIIHHY (ByH-
KLIO 3aBIaTKy THUM, 1110 CTOPOHA, BiANOBIlaJIbHA 3@ IOPYLIEHHS JOr0BODY,
3000B’s13aHa BIIIIKOAYBATH JIPYTiil CTOPOHI 30MTKH i3 3apaxyBaHHIM HOTO
CYMH, JOCIIIHUIIS MTiAKPECIIOE, IO BTPaTa 3aBAaTKy BHHHOIO B IIOPYLICHH]
3000B’s13aHHSI CTOPOHOIO «30JIMKYE 3aBJATOK i3 CAaHKI[ISIMH, BCTAHOBJICHUMU
SIK BIJIMOB1A/IbHICTD HAa BUNAJ0K HEBUKOHAHHS a00 HEHAJIeKHOI'O BUKOHAH-
Hs1 30008’ s13aHHM»%. Ha nymxy B. TapxoBa, 3aBIaTOK OJHOYACHO € TAKOK
BU3HAYCHUM IIPU YKJIQJCHHI IOTOBOPY PO3MIpOM BiJIIOBiJaIbHOCTI .

3abe3nedyBasibHy QYHKIIIIO IHCTUTYTY BU/IIiB 3a0€3I1€UEeHHS] BUKOHAHHS
3000B’s13aHb Ta IHCTUTYTY IUBUIBHO-IIPABOBOI BiANOBINAJILHOCTI YacTo
yIOiOHIOIOTE. [ OBOPHTH PO BUKOHAHHS 3a0e3MeuyBaIbHOI (PyHKIT iHCTH-
TYTOM IUBIJIBHO-IIPABOBOT BiAMOBIJATBHOCTI MOKHA JIMIIE 3 TOYKU 30PY
BHUKOHAHHSI HUM CTUMYJIt0I0u0i pyHkIii. Mipu (popmu) nuBiIbHO-IPAaBOBOT
BiJNOBINaNIBHOCTI CTUMYNIOIOTh CTOPOHU 10 HAJIE)KHOTO BUKOHAHHS
3000B’s13aHHS, TOOTO, BUKOHYIOUH CTUMYITIOI0UY (DyHKIIiI0, MipH BiJIIOBi-
JIAJIBHOCTI 3a0€3MeuyI0Th BUKOHAHHS 3000B’s13aHb. J{eski BueHI B3araji Ha-
3MBAIOTh [[UBLIHLHO-TIPABOBY BIAMOBIAAIBHICTH OJIHUM 13 CIIOCOOIB 3a0e31e-
YEHHsI BUKOHAHHS 3000B’s13aHb, MAIOUH HA YBa3i il CTUMYJIIOIOUHiT XapakTep®.
Crumyiroroda >k (YHKIS IHCTHTYTY BHAIB 3a0e3MeUeHHs BUKOHAHHS 3000-
B’si3aHb — 1€ JIMIIIE OJIUH 13 JBOX CKJIQJIHUKIB 3a0e31neuyBaiibHOT (QYHKIIT
OCTaHHIX, CIPAMOBaHUI Ha CIIOHYKaHHs OOp)KHUKA JI0 HAJISKHOTO BUKOHAH-
Hs 3000B’s13aHHA. BoHa Mae 3HaYeHHS TiJAbKU NIPU BUKOHAHHI IPAaBOBUM
IHCTpyMEHTOM IIe ¥ (yHKIIi 3aXMCHOI, CIIPSIMOBAHOI Ha 3aXHUCT iHTEpECiB
KpeauTopa y pasi HopymeHHs 30008’ 13aHHS, sSIK OCHOBHOI (yHKIIIi 3a0e3re-

! luB.: Tpaxaanckoe npaso: Yueonuk / ITox pexn. A. I1. Cepreesa, 0. K. Toscro-
ro.— 4. 1. - C. 585.

> Tam camo.

3 NTus.: Tapxos B. A. OGecnieueHue NCTIOMHEHHUsE 00s13aTebCTB: Yueh. mocod. — Ca-
mapa, 1997. - C. 85.

4 Tus.: CoBeTckoe rpaxaaHckoe mpaBo: Yuebuuk / I[Tox pen. B. @. Macinosa,
A. A. Ilymikuna. — K., 1977. - 4. [. — C. 454.

155



/1 (438)

4yeHb. Buay 3a0e3rnedeHHs] BUKOHAHHS 3000B’ I3aHHS CIIPSIMOBAHI TepIl 3a
BCE HE Ha CTUMYIIIOBaHHS OOpKHUKA 10 BUKOHAHHA 3000B’s3aHHS, a Ha 3a-
XHCT KPeAUTOpa BiJl PU3UKY HOTO HEBUKOHAHHS.

Crumynoroda (QyHKIIis 3a0e3eueHb JIi€ J0 MOMEHTY MOpYIIeHHs 3000-
B’sI3aHHS, BUKOHAHHS SKOT'O BOHA CTUMYJIIOBaja. SIKI0 OOPKHUK MOPYIIUB
3000B’s13aHHS, 1€ O3HAYaE, 110 CTUMYIIIOI04a (DYHKIIsA HE CIIpaBUiIa Ha HbOTO
HaJIS)KHHUI BIUIUB 1 KPEUTOP 3MOXKE OJIepKaTh Te, IO BiH MaB OM B pasi
HaJIS)KHOTO BUKOHAHHA 3000B’s13aHHS 3aBASKU peanizawii 3aXucHoi GyHkuii
MIEBHOTO 3a0e3MeueHHs. 3aXUcHa (DYHKIIIS € BU3HAYATIBHOKO TIPH XapaKTepUC-
THUI BUAIB 3a0€3I1€YEeHHST BUKOHAHHS 30008’ 13aHb 1 BIAIOBIIHO B IIUTaHHI
BUPIIIECHHS 71011 HEYCTONKH 1 3aBIATKY SIK BUJIB 3a0€3eUeHHs] BUKOHAHHS
3000B’s13aHHS 4M Mip ((opM) BiAMOBIJAIBHOCTI. AOU IPaBOBHIA IHCTPYMEHT
MOKHa OyII0 BiTHECTH J10 BH/IB 3a0€3IeUeHHS] BUKOHAHHS 3000B’s13aHb, HOMY
Mae OyTH MpuTaMaHHa abo TUTBKHU 3aXUCHA (DYHKIIS, SIK, HANPHUKIIA, HOPYL,
a0o 1Ie W CTUMYIIIOI0UA, ajie 3aBXK/IU MOPSJI 13 3aXUCHOI0, K, HATPHUKIIAI,
3acTaBi Ta IPUTPUMAHHIO.

Heycroiika 1 3aBIaTok ToMy i He MOXKYTb HaJIeXKaTH JI0 BUJIiB 3a0e3meyeH-
Hsl BUKOHAHHs 3000B’513aHb, 110 JIMILE CTUMYIIOIOTh CTOPOHH J10 HAJIEKHOTO
BUKOHAHHs 3000B’s13aHHs, a 3axUCcHa (yHKLis 3a0e31eueHb IM He BJIaCTUBA.
BoHu He CTBOPIOIOTH J0JATKOBOTO JIKEpelia Ha BUMAI0K MOPYIICHHS
3000B’s13aHHST OOP’KHUKOM, 33 PAXYHOK SIKOTO KPEUTOP peajizye CBOI IpaBa
Ha OJlepKaHHs BUKOHAHHS, BINIKOYBaHHs 30UTKIB TOIIO, a JIHIIIE 3a0e31edy-
FOTh BUKOHAHHS 3000B’SI3aHHS IIUISIXOM CTHMYITFOBaHHS, 10 iM BIIACTHUBO 5K
mipam (popmam) HUBITBHO-NIPABOBOT JOTOBIPHOI BiIITOBIIAIBHOCTI.

Kpim Toro, cepex ycix moiMeHOBaHMX BUAIB 3a0€3MCUCHHST BUKOHAHHS
3000B’513aHb JIMIIE CTATHEHHS HEYCTOMKH (KpeIUTOp He Ma€ NpaBa Ha HEyC-
TOWKY, SIKIIIO OOP>KHUK HE BINOBiZa€e, TOOTO HE € BUHHUM, 00 BIAMOBIIaJb-
HICTb OB’ A3aHa 3 BUHHOIO TIOBEIHKOIO, 32 OPYLIEHHS 30008’ 13aHHI — 4. 3
ct. 550 IIK) i 3aBnaTky (K10 MOpYIIESHHS 3000B’sI3aHHS CTANOCS 3 BUHU
OOp KHUKA, 3aBJIaTOK 3JIMILIAETHCS Y KPEAUTOPa, a SKILO 3 BUHU KPEIUTOpa,
TO BiH 3000B’13aHUIA TIOBEPHYTH OOP’KHHUKOBI 3aBJaTOK Ta JIOAATKOBO TUIATUTH
CyMy y po3Mipi 3aBratky abo ioro Baprocti — cT. 571 LIK) nocrasinene 3ako-
HOJIABIIEM Y 3aJICXKHICTh Bijl BHHH OOp)KHHKA IIPH HEBUKOHAHHI 3000B’I3aHHSI.
TTpuHIWMIT K¢ BUHU ¥ CHOTOJIHI € OJIHIEIO 3 TOJIOBHKX 3acajl IHCTUTYTY BiJIIIOBI-
JaJIbHOCTI B IIUBLIBHOMY IPaBi, Ha [0 3BEPTAETHCS yBara B Jiteparypi'.

B. Jlyup mimkpecitoe, o BTpara 3aBIaTKy OIHIEI CTOPOHOI abo 1o-
BEPHEHHS HOTO0 B MOJBIITHOMY PO3MIpi IPyrol0 € MipOr0 HUBUIEHO-TIPABOBOT
BIJINOBIAaIbHOCTI. BiH 00rpyHTOBAaHO BBaXKAE, 1110 1 Bi/IIKOAYBaHHS 30UTKIB,

! Tus.: LusineHe npaso Ykpainn: [Tinpy4ynuk: ¥V 2 ./ 3a 3ar. pen. B. I. Bopucosoi,
I. B. Cnacubo-®areesoi, B. JI. fIpouskoro. — T. 1. — C. 284.
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1 crjIaTra HEyCTOMKH, 1 BTpara 3aBAaTKy € JOAaTKOBHMH 00OB’s3KaMu, 60
OCHOBHHI 000B’5I30K OOP)KHMKA TOJISATAE B Iepeaadi MaifHa, BUKOHaHHI PO-
00TH, HaJIaHHI MTOCITYT TOIIO 1 BiH BUKOHYETHCSI HA €KBIBAJICHTHUX Ta OILIAT-
HUX 3acanax. Crjiadyroul HeyCTOHKY, BTpayarody 3aBIaToK ado BiIIKOIO0-
BYIOYH KPEIUTOPOBI 3armofisiHi 30UTKH, OOP)KHUK HE OJIEPIKYE BiJl HBOTO
»KOJTHOT KOMIICHCAIIi1, a BIITAaK, HA HbOTO MOKJIaAal0ThCS BCl HEBUT1IHI Maii-
HOBI HACIIIKK MTOPYIIEHHS 30008’ s13anus'. Ha Hamn momsi, CTuMyItiooda
(YHKIIIS HEYyCTOMKH 1 3aBAaTKy Taka >k cama, sIK 1 BIIIKOAYBaHHS 30UT-
KiB, — HeOakaHHs OOp)KHHKA BIIIIIKOJOBYBaTH 30UTKH, CIUIA9yBaTH HEYC-
TOWKY, BTpavyaTy 3aBIaToK, TOPSIJI i3 BAKOHAHHSM 3000B’ I3aHHS, CTIOHYKalOTh
JI0 HaJIe)KHOTO BUKOHAHHS 3000B’ I3aHHSI.

Jo crierianibHUX (hOpM HUBLIBHO-IIPABOBOT BiIIOBIIaIBHOCTI, 1110 3aCTO-
COBYIOTBCS Y CHEIIaTbHO TIepei0adeHUX JOrOBOPOM ab0 3aKOHOM BHITAIKAX
JUISL BIIOBIAHOTO BUAY LUBUIBHUX MPABOIOPYIICHB, MOPS 3 HEYCTOWKOIO
BiZIHOCATH BTpary 3aBaarky JI. bapanosa ta C. CuporeHko?.

H. Paccka3oBa, BiAMOBIISIOUM 3aBIaTKy Y BU3HAHHI HOTO BUAOM 3a0e3-
TNIeYeHHs BUKOHAHHS 3000B’A3aHHS, IOCHIAEThCs Ha aBToputeT M. Ilnsnions.
Bona BBakae BilHECEHHs 3aBIATKy 10 3a0e3M1eUeHHs BUKOHAHH: 3000B’13aHb
HENpPaBOMIPHUM 1 3a3HaUae, 10 MipH BiAMOBIIAILHOCTI HE TOBHHHI BH3HA-
BaTuCs 3a0€3MeUCHHAMH caMe TOMY, 110 Pi3HI (PYHKIIT X 1HCTUTYTIB, Pi3HI
PU3MKH, IIPOTU SKUX CIPSAMOBaHI iX HOpMU. BiIMiHHI OJUH BiJ] OIHOIO pU-
3MKH yCYBArOTBCS B pi3Hi criocoOu’. SIk BUIHO, y TOKTPHHI IUBIIBHOTO
IIpaBa CIOCTEPITaEThCs MOCTYIIOBHHN TTEPEXi]] BiJl BU3HAHHS 3aBJIATKY BUIOM
3a0e3IeueHHs] BUKOHAHHS 30008’ s13aHHSI, 1[0 OJIHOYACHO BUCTYIIAE 1 MIPOIO
LIUBUILHO-TIPABOBOI BiJIIOBIIaIBHOCTI, 10 PO3YMiHHS OCTAHHBOTO SIK CAMO-
ctiitHoi Mipu (popmu) HMBITBHO-TIPABOBOT JOTOBIPHOI BiAMOBINAIBHOCTI.

BBaxkaemo, 110 3aKOHOABEIb MOPS 13 3araabHO Miporo ((hopMoI0)
LUBIIBHO-TIPABOBOI Bi/IMOBIIATBHOCTI — BiJIIIKOyBaHHSIM 30UTKIB, 10 3a-
CTOCOBYETHCS B yCIX BUIIAJIKAX MOPYILEHHs 30008’ I3aHHS, 3aBISKH HEYCTOMIII
13aBJATKY SIK CIIeMiaTbHIM MipaM ((opMam) UBLIHLHO-TIPABOBOT BiITOBI AT~
HOCTI — HaJIa€ CTOPOHAM JIOTOBIpHUX BiJIHOCHH MOXIIUBICTh 3MiHIOBAaTH
PO3Mip BIAMOBIAATBHOCTI, TependadeHoi 3akoHoM. Hanpukias, 3aBasku 3a-
CTOCYBaHHIO IITpahHOI HEYCTOMKM CTOPOHU MOXKYTb 30UIBLIMTH PO3MIp BiJ-
TIOBIJATFHOCTI, a IIUISIXOM TICPEIAHHSI 3aBIIATKY, SIKHIT 32 IOMOBIICHICTIO CTOPIiH
MOJKE 3apaxOBYBATHCS SIK BIICTYITHE, — 3MEHIyBaTH ii. Heycrolika i 3aBnartok

! Tus.: IusinbHe npaso Ykpainu: [Tinpyunnk: ¥ 2 ku. /3a pexn. O. B. zepu, H. C. Ky3-
Henosoi. — Ku. 1. — C. 695.

2 Nlue.: LusinbHe npaBo Ykpaiuu: [lixpyunuk: V 2 1./ 3a 3ar. pex. B. . bopucosoi,
1. B. Cnacubo-®areesoi, B. JI. Slpoupkoro. — T. 1. — C. 277.

3 lus.:Paccrazosa H. IO. Bkas. mpaus. — C. 55, 56.
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AK cretianbHi Mipu ((opMH) HUBUIHHO-TIPABOBOT BIIIOBIIAIIEHOCTI BUKOHY-
I0Th, CIIOHYKAIOUN OOP)KHHKA JIO HAJIGKHOTO BUKOHAHHS 3000B’sI3aHHS, CTH-
MYJTIOIOYY (PYHKIIIFO 1 CIPOIIYIOTh 31MCHEHHST KOMITEHCAIIHOT (DYHKIIIT THM,
110 He NOTPeOyIOTh JA0BEACHHS, BUCTYIIAlOUH IIEBHOIO TPOILIOBOIO CYMOIO Y1
MeBHUM MaifHOM, 110 MOXKe OyTH HaBiTh 3a3/aJIerib lepeJaHe MOTEePIiIoMY,
HAIPUKIIAJI, KPEIUTOPY TIPH BCTAaHOBIICHH] 3aB/IATKY.

3rigno 3 ct. 571 LK Brpara 3aBnarky abo HOro MOBEPHEHHS 1 J0/IaTKOBA
cIUIaTa CyMH B po3Mipi 3aBIaTKy abo HOro BApTOCTI € PABOBUMH HACIIKAMHA
TIOpYIIEHHS 30008’ I3aHHS, 320€311EYEHOT0 3aBIATKOM. Y 3B’SI3KY 3 M, Ha HAIIl
norysif, cr. 611 1K, koTpa nepenivye npaBoBi HACIIKK MOPYIIEHHS 3000-
B’sI3aHHSI, CJII/I IOTIOBHUTU TAKUM HACIIIJIKOM, SIK BTpara 3aBaarky abo ioro
TIOBEPHEHHS 1 I0IaTKOBA CILJIaTa CyMHU B PO3Mipi 3aBIaTKy abo iOro BapToCTi.

Kpim Toro, 4. 2 c1. 571 LUK Tpeda 10mOBHUTH MOIOKEHHSIM, BiIIIOBITHO
JI0 SIKOTO BTpaTa 3aBJaTKy 4d HOro IMOBEPHEHHs B MOABIHHOMY po3Mipi i
BiJIIIKOTyBaHHS 30MTKIB HE 3BUILHAIOTH OOPHUKA BiJ] BAKOHAHHS 3000-
B’sI3aHHS B HATypi, SKIIO 1HIIE HE BCTAHOBJIEHO JOTOBOPOM. 3a Takoro gop-
MYJIIOBAaHHS Y IPAaBOBOMY MEXaHi3Mi 3aBAaTKy YiTKO MPOTISIIaTUMETHCS
CTHUMYITIOI0Ya (DYHKIIIS IIMBUILHO-TTPABOBOT BIIOBIAAIBHOCTI, 1110 JT03BOJISIE
3aCTOCOBYBATH HOTO JIJIs 3a0e3MeUeHHS BUKOHAHHSI 3000B’s13aHb, 1 O/THOYAC-
HO Ha CBiif po3cy]] CTOPOHH MOXYTh OOMEXXHTH BiJNOBIaIbHICTE CYMOIO
3aBJATKY, 3apaxyBaBLLIy HOTO AK BiJCTYITHE, YAM IIPUITUHUTH 3000B’A3aHHS.

BpaxyBanHs i€l mporo3uilii 3aKOHOAABIEM TMOPSIJ 13 MOJOKESHHIMHU
ct. 622 11K, BiAMOBIIHO JI0 SIKOT CIUTaTa HEYCTONUKHU Ta BIAMIKOYBaHHS 30UT-
KiB, 3aBJIaHUX MOPYIICHHIM 3000B’I3aHHS, HE 3BUIBHAIOTH OOPIKHUKA BiJl
000B’s13Ky BUKOHATH 3000B’A3aHHS B HaTypi, M1IKPECIUTH OJHAKOBY IOpU-
JIMYHY TIPUPOJTY OCTAHHIX SIK CTICIialIbHIX Mip ()OpM) JOTOBIpPHOI IUBIIHHO-
MPABOBOI BiJIMOBIIATBHOCTI.

/. 3aouxaiino, nouent HIOA Ykpainu

MooinizaniiiHa crpareris eKOHOMIYHOI0 PO3BUTKY
B KOHTEKCTi IPABOBOI0 IOCIOAAPCHKOI0 MOPSIAKY:
IOCTAHOBKA NMUTAHHHA

3a BIZIOMOCTSIMH JIepKaBHOI CTaTUCTUKH, y 2006 p. 00CAT TPOMHUCIIOBO-
ro BupobHuuTBa ctanoBuB 100,8% mnopiBusaHO 3 1990 p. Bognouac oOcsar
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BUPOOHUIITBA CUILCHKOTOCIIOAAPCHKOT MPOMYKINiT CKiiajae aunie 63% Bif
piBast 1990 p.!

He Oynie mepeOiIbIeHHSIM CIIPUHHSATH 1110 iH(POPMAILIIO SK IEBHUI MOMEHT
ICTHHH, y 3B’SI3KY 3 UMM BHHHKAE JIOT1YHE MUTAHH: a YK TaKi BXINBI IS CyC-
TTLCTBA B IIJIOMY BiJIOYIIHCSI B HBOMY SIKICHI 3MIHH, 1110 POOJISITH BUIIPABIaHOIO
15-piuHy 3ynMHKY B KUTbKICHOMY €KOHOMIYHOMY 3pocTanHi? (SIkio x Oparu 10
YBaru sIKiCHi, CTPYKTYpHI 3MiHHM came B €KOHOMIIII 3a I1eif yac, TO BOHH MaroTh
TIepeBaYKHO perpecHuii xapakrep.) PazoM 3 Tim 3a octanHi 15 pokiB ekoHOMIUHE
JKHTTSI CBITY HE PO3BHBAJIOCS B HANPSIMKY HAOIMKSHHS HOTO JI0 TYMaHICTUYHUX
1 aNBTPYICTHYHUX 1JIealliB, 30KpeMa IIUISIXOM JIOOPOBUIBEHOTO OOMEKEHHS CITO-
JKMBAHHS HEBITHOBITFOBAaHHUX PECYPCIB, PO330POEHHS, SMCHIIICHHS HETAaTUBHUX
BIUTHBIB Ha €KOJIOTIIO Ta BIIPOBA/DKEHHS HOBUX HAI3BUYAIHO €(hEKTHBHUX €KO-
JIOT1YHO HeOe3MeUHHX 1 PecypCHOMAaIOMICTKUX TEXHOIOTIH, 1m0 3po0miu O
JKUTTS JIFOJICH Ha TUIAHET] COIaIbHO 3710pOBUM 1 Onarononyynum. L1i 15 pokis
VYkpaiHa Kpok 3a KPOKOM 3MEHIITyBaJla CBOKO KOHKYPEHTO3IATHICTb, SIK 3araJIbHY
BJIACTHBICTh EKOHOMIYHOTO OpPTaHi3My Ta BTpadalia IMOTEHIII0 10 CTpaTerii
TEXHOJIOTTYHOTO MTPOPHBY Ha JIIEPCHKUI PiBEHb.

B T0i1 7ke uac 30BHIIIIHE CEPEIOBUIIE B HAMOIBIII ITUPOKOMY CEHCI IILOTO
MOHATTS 3MIHIOBAIOCA paJuKanbHO. HapocTaHHS eKoJI0riuHUX IpobieM caMo
110 CO6i MEepeTBOPIOETHCS HA BUKIIMK iCHYBAHHIO JIepKaB i HapoaiB. MueThes
HE TUIBKH TIPO Te, IO YacToTa MPUPOTHNX KaTacTpod 3pocia 3 1970-x pokis
Ha TIOPSZIOK MOPIBHSHO 13 CTATUCTUYHUMU JJAHUMHU 3a TIoTepeHii SO-piaHuii
Tiepiozl, YpaxoBYFOUYH TAKOX 1 KUTBKICTh KEPTB BiJl IMKIIOHIB, Tai(yHIB, 3eM-
JeTpyciB Ta moBeHel. MarepianbHi 30UTKH, IO CIPUYHHSIOTH KIIMATUYHI
KaracTpodu, TAKOXK 3pOCITH Ha MOPSIOK 1 MOCTYIIOBO HAOIMKAIOTHCS 10 PIBHS
IHBECTHIIITHOTO MOTEHI[IATy CBITOBOT EKOHOMIKH. 30€pEKEHHS 1i€T TPUBOXKHOT
TEHJICHIIIT Y HAOIMKIOMY MalilOyTHROMY O3HA4YaTUMe, 110 BCl IHBECTHUIIIHHI
pecypcu MaroTh OyTH CIPSIMOBaHI TUTBKH Ha ITOJI0IAHHS HACIIAKIB €KOJIOT14-
HUX KaTacTpod, BiTHOBJICHHS BUPOOHUYIHX TIOTY)KHOCTEH Ta IHPpaCTPyKTypH,
3a0€3IeUeHHs JeCATKIB MUJIBIOHIB O1KEHIIIB TOIIO.

[TornmuOeHHs TeomOMITHYHOTO 1 IUBLTI3AMIHOTO IPOTUCTOSHHS Y CBITI
JIAJIO0 TiJICTaBH CTBEP/PKYBATH PO MOYATOK YETBEPTOI CBITOBOI BiliHU. [Tom-
PH iCHYIOUI IIUBUII3AL1HI PO3KOJIN CTPIMKO MOIIUOIIOIOTHCS CYIIEPEYHOCTI
MIXK JIepiKaBaMHU «30JI0TOTO Miiapay» Ta iHIIM cBiToM. [lomiTonoru koHc-
TaTyIOTh HasSBHICTH TpaHC(hOpMaIil KpaiH-Halllil B AepKaBU-KIIACH, MAIOYH
Ha yBa3i MMPOoIeC «IpoJieTapHu3alii» KpaiH TPEThOro CBITYy BHACHIIOK Iepe-

! TuB.: Ykpaina Bigpoauna npomMucioBuii moreniian 1990 poxy // Ypsia. kyp’ep. —
2007. —23 cia. — Ne 12.

2 luB.: Ilpucnaxog B. daHTacTHYECKHE 3aPUCOBKH OY/IyIIETO MOTYT CTaTh Peab-
HOCThIO // 3epkano Henenu. — 2006. — 16 gek. — Ne 48.
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HECEHHS TYIU MPOMHUCIOBOCTI 3 KpaiH, Mo (GOpMYIOTh B ce0e eKOHOMIKU
iH(pOpMAaIifHO-1IHHOBALIHHOTO THITY.

Pasom 3 TuM 6OpOTHOA 3a MPaBO Ha OJIEPXKAHHS IHHOBAIIHHOI, TEXHOJIO-
TIYHOI PEHTH SIK BIJIHOCHO HOBOI INT00AJIbHO-E€KOHOMIYHOI KaTeropii, Ha BiMi-
HY BiJ] IPUPOJIHOI Ta (JiIHAHCOBOT PEHTH, OTPUMAaJIa Ha3BY «CUIIIKOHOBUX BIHY.
Ix 3micToM € 6opoTHOa 3a IOCTYI 10 BUCOKUX TEXHOJOTIH, 110 3a6e31euyioTh
EKOHOMIYHI MOKJIIMBOCTI PO3BUTKY Ta moTpedu o6oponu'. Po3koi cBiToBol
CKOHOMIKH B IIbOMY KOHTEKCTi 03Hauae ii po3MoJIisl Ha KpaiHu, sIKi OJCPXKYHOTh
IHHOBALI{HY PEHTy Ha MiACTaBl MOHONOIII, 1110 Oa3yeThCs Ha IIpaBi IHTEJIEK-
TyaJIbHOI BIIACHOCTI, Ta KpaiHH, EKOHOMIKH SKUX, HABIAKH, PAIFOIOTH 3 Ha/l-
3BHYAHUM MIEPEHANPYKSHHSM B YMOBaX JKOPCTKOT IIIHOBOT KOHKYPEHIIiT Ha
PHHKY CHPOBHHH Ta TOTOBOI MPOAYKIIii. 3 1HIIOr0 OOKY, pO3MILIIEHHS JIEBOBOT
YAaCTKH BUPOOHUUMX MOTY:KHOCTEH B Kutai Ta kpainax [liBnernno-CxingHoi A3ii
MOJKe TIPHUBECTH 0 TIOBEPHEHHSI SIBUIIA BUPOOHUYOT PEHTH, SIKYy a31iChKi Kpai-
HU 3MOXKYTh OJIEPIKYBaTH 32 paXyHOK MOHOIIONI3a1lii MacOBOrO BUPOOHHUIITBA
SIK TAKOTO 1 BIJIOBIHOT MPOTIO3UIIii HA CBITOBOMY PUHKY.

Hi nns xoro chorofHi He € CeKpeTOM HaJA3BUYAaMHO pi3Ke 3pOCTaHHS
nediunTy eneproHociis. Ha 1yMKy ekcrepriB, pe3yJabTaToM 3pOCTaHHs CIO-
JKUBaHHSI EHEPTeTUYHHUX PECYPCIB 1 BIIMOBIIHOTO iX JedinuTy crano ¢op-
MYBaHHS [JI00AJIBHOTO CHEPTETHYHOTO PUHKY, KU (yHKI[IOHyBaTUME 32
TPUHITIITOM KOHKYPEHIIii CIIO)KNBadiB, a He BHPOOHHKIB.

B To#1 e Jac JOCHiTHUKY 3BEPTAIOTh yBary Ha Te, 10 38 BUHSITKOM
[aTepHeTy 3a ocTaHHi 25 pOKIB HE BITPOBAHKEHO HISIKUX HOBUX TEXHOJIOTIH,
aHAJIOTTYHUX HOMY 3a MacITaboM 1 3HaUeHHsIM. SIKIIO K 3 I[LOTO 3pOOUTH
BHCHOBOK IPO T€, III0 MU CTOIMO Ha MOPO03i HOBOT IHHOBAIIHHOT XBHIIi, TO
AKUX HACTIAKIB y r1o0ampHOMY MaciuTadi ciaif oyikyBaTu KpaiHaM Ta ix
HaIIOHAJIBHUM €KOHOMIKaM, IO 3aJUIIAThCS 1M03a BIAMOBIAHUX 1HHOBAIIIH-
HUX TIPOIECiB?

BincyTtHicTh BiacHHX TpaHcHanioHanpHUX Kopropaniid (THK) cBitoBo-
ro PiBHA 1 BOJHOYAC CTBOPEHHS IPABOBUX Ta OpraHi3alliiHUX yMOB €KOHO-
MIYHOT ¥ TIONITUYHOT BIIKPUTOCTI, TPO30POCTI JJIsl 30BHINITHIX BILIMBIB BKE
ChOTOJIHI Ma€ CBOTM HACITIZKOM JIsi YKpaiHH 3arpo3y BBEICHHS 30BHIITHBOTO
yIpaBiHHS.

HanzBuaaiina akTHBI3aIlisl CYKYITHOCTI CBITOBHX DIOOATBHUX TPOOIEM,
K1 Oe3rmocepeHbO 3a4iNnaTh YKpaiHy, ii Hapo/l, MepCIeKTHBY ICHYBaHHS
Harlii Ta JIep>KaBu SKICHO 3MIHIOIOTH Yci 0e3 BUHATKY Halll TpaJuiiiHi ysB-

! us.: Akosey FO. B. DnoxanbHblie uHHOBaImU XXI Beka. — M., 2004. — C. 127-130.

2 Tus.: TopOynun B. YkpauHCKuil GPOHT «4ETBEPTOM MUPOBOI BOWHBD // 3epKOIIO
aenenu. — 2006. — 29 urons. — Ne 29;

Topoynun B. «bezomacHocth — 2010». — Tam camo. — 16 mek. — Ne 18.
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JICHHS CYCIUTbHO-KOHOMIYHOTO Ta MO THKO-TIPABOBOTO CEHCY. YCBIIOMIICH-
Hs 1X 3MICTY Ta HaCJIiJKIB € CbOTOJIHI MUTAHHSIM CYCIIJIbHOI €THYHO-TIPO-
(beciiiHOT BIAMOBIIaTLHOCTI HAYKOBIIIB I1[0/I0 BUKOHAHHS CBOTO COIIAJIbHOTO
MPU3HAYCHHS.

[epeniveHi BEKTOPH i YMOBH COILI1aJIbHO-€KOHOMIYHOTO PO3BUTKY CBITY
B MEXax II00AIBHOTO TOCHOAAPCHKOTO MPOCTOPY ITO-HOBOMY CTaBJITh ITH-
TaHHS PO 3a0e3IeUeHHS HalliOHATBHUMH AepKaBaMy peaizaiii BIacHHX
CKOHOMIYHMX (DYHKIIIH, CBOTO COIIaJIbHOTO MPU3HAYCHHS Mepe/l CBOTMHU Ha-
[ISIMH Ta HAPOJAaMH. B 1IbOMY KOHTEKCTI, CJIiJ| 3a3HAYUTH, IO JJIsl YKpaiHH
BH3HAYCHHS KoJIa 11 eKOHOMIUHUX (DYHKIIIT € ITUTAaHHSM TOCTPOIIOIITUYHUM i
JIOJICHOCHHUM. AJKe ()aKTHYHO BOHO 3HAXOIUTHCS B aJIbTEPHATUBHIN ILIT0-
mmHi: abo YkpaiHa 30epeske cBili eKOHOMIYHHH, a BIATAK, 1 MOJITHYHHHN CY-
BEPEHITET 3a PaXyHOK MPOBEJCHHS MOTYKHOI HAI[IOHAJIEHOT €eKOHOMIUHOT
MIOJIITHKY, 30KpeMa CTPYKTYypHO-Tally3eBoi, IHBECTULII{HO1, IHHOBALIHHO1,
30BHIITHHOEKOHOMIYHOT TOIIIO, SIKi, CJIi/I 3a3HAYUTH, 3HAUIIIM CBOE HOpMa-
TUBHO-TIPABOBE 3aKpilUIeHHs B I1aBi 2 ['ocrmoaapchkoro kogekcy YKpainu
('K Ykpainm), abo kpaiHa cTaHe TaCHBHUM 00’ €KTOM CBITOBOi €KOHOMIYHOT
CHCTeMH. B 0CTaHHROMY BUIIaIKy CTaH CIIPaB B CKOHOMIIIi ITIJTKOM 3aJieKa-
TMe Bij crpareriil Tux un inmmx THK, mo MaroTs 3a UM crieHapieM mij-
KOpUTHU 11 OCHOBHI, IOTEHLIIIHO KOHKYPEHTO3/1aTHI rainysi. B npomy cenci
CJTIJI TIIKPECITUTH 3QJICKHICTh IEBHOTO KOJIa EKOHOMIUHUX (DYHKIIIH Jiepxa-
BH BiJl JJOMIHYIOYHMX LIHHOCTEH B CepeIOBUII MPaBisL4oi eaiTi. AOO BOHA
HAI[lJIeHa Ha MPOJaX aKTHBIB, IO JTOCTAIHCS i 3a OC3IiHb B MPOLECI TaK
3Banoi npuBaru3aunii, THK, abo BoHa mae Ha MeTi (hopMyBaHHS BIaCHUX
MIPOMHUCIIOBO-(hIHAHCOBUX TPy, IO iAeHTH(iKyBau O cebe K HalllOHAbHI,
a TOMY KOPUCTYBAJHUCS O MEepIIOueproBOI0 MiATPUMKOIO JEPKaBH 1 Oyau
BKJIIOUCHI B HAIlIOHAIIbHY €KOHOMIUHY, 30KpeMa MPOMHKCIIOBY, CTPATETIIO.
Pociiickkuii 1OCBiJ CBIAYMUTS, IO 32 IEBHUX YMOB MOXIMBI i 1HIII BapiaHTH,
OB’ sI3aHi, 30KpeMa, i3 IIOBEPHEHHSIM Ha PUHKOBHX 3acanax 1o cepu Je-
PPKaBHOTO KOHTPOJIIO ITAKETIB aKIiH KIIIOYOBHX IiIPUEMCTB Y CTPATEITIHIX
rairy3siX €eKOHOMIKH. 3pO3yMiJIo, 110 nepumi'l BapiaHT 3 HABEJCHUX (baKTHtIHO
O3Hauae BTpaTy YKpaiHo cyBepeHlTeTy 1 He MOXe OyTH CBiZIOMOFO, BIIIOBI-
JIAITBHO0, TPOMAJISTHCHKOFO 1 HAYKOBOFO MO3HIIIETO.

MeTo0OTTYHOTO 3HAYCHHS JUTS 3’ CyBaHHS €KOHOMIYHUX (YHKIIIH
JieprKaBH, NO-Tiepiiie, Ha0yBae BU3HAYECHHSI OCHOBHUX KOHKYPEHTHHX TIepeBar,
MIPUTAMaHHUX HAIIOHAJIBHOMY €KOHOMIYHOMY CEpeIOBHILLY, IKi cami 1o codi
BH3HAUYAIOTh HANIPSIMKH Ta XapakTep Aep>KaBHOTO BTPYYaHHS B EKOHOMIKY,
II0 Ma€ Ha METi IX MAKCHMAIIbHO e(pEeKTHBHE BUKOPUCTaHH:. TaKUMH KOHKY-
PCHTHHUMH [epeBaraMu MOXKYTh OyTH, HAIPUKIIA, JCUIeBa, ajde TUCIHILTi-
HOBaHa poOoya cuia, JOCTYIIHI, a BiJITaK, peHTa0eNbHI A1 BUAOOYBaHHS
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JDKepelia KOPUCHUX KOTIaIiH, EHEProHOCIiB, BUTiTHE TeorpadivHe, TPaH3UT-
He, a00 MPUPOTHOKITIMAaTHYHE, TOJIOKEHHS, HAsIBHICTD IIEPEAOBOTIO HAYKOBO-
TEXHIYHOTO CErMEHTY B HaI[lOHAJIbHIN €KOHOMIIll TOIo. BinmosiaHo a0
HOTO (DAKTHYHO 33/1a€ThCS TIeBHA KOHQIrypallisi IPOMUCIIOBIH, HAyKOBO-
TEeXHIYHIN, IHHOBALIMHIH, IHBECTHIIHI, 30BHIIIIHHOEKOHOMIUHIH, COIliab-
Hill Towo moustiTuLi AepkaBu. [lo-apyre, BU3HAYaIbHE 3HAYEHHS Ma€e caMe
SKICHA CTaisl EKOHOMIYHOTO PO3BUTKY KpaiHH Yy CBITOBOMY €BOJIOIIHHOMY
KOHTEKCTi. MaloThCsl Ha yBasi cTajii pO3BUTKY, TaKi, K, HAPUKIIA[, 1HITyC-
TpianbHa (i1 MoyaTok, pO3BUTOK ad0 3aBEPLICHHS), IepeXia 10 HOCTIHIYCT-
pianbHO1, iHpOpMaIiiHOT Ta iH.

B 11boMy KOHTEKCTi 0COOJIMBO BaXKJIMBI MEPEXiqHI eTanu, Ko Gopmy-
I0ThCS HOBa CTPYKTYpa €KOHOMIKH, HOBI €KOHOMIYHI IHCTHTYTH, IO J03BO-
JSTFOTH 1H epeKTHBHO (PYHKIIIOHYBAaTH B HOBHX yMOBax. Ha Takux nepexigHux
eTanax, raJaeMo, posb JepXKaBU Ma€ MOCUITIOBATUCS. B IboMy ceHci po3Mo-
BU TIPO POJIb JEPKABH B €KOHOMIUHIH cdepi K «HIYHOTO CTOPOXKA» MPOCTO
HEJIOPEYHI.

UiTke BU3HAYCHHSI EKOHOMIYHUX (YHKIIIH cydacHOi YKpaiHChKOT JiepxKa-
BU € IPUHLMIIOBUM Ui (hOpMyBaHHS HEOOX1AHOI CTPYKTYPH OpraHiB aep-
JKaBHOT BUKOHABUOI BJaJH, 30KpeMa MopsAKy B3aeMoxii Mixk HuUMH. Lle
BaKJIMBO JUTsI BUPIIICHHS MUTaHb ONTHMI3allil CHCTEMH, KUTBKOCTI 1 KOoMITe-
TEHII1 OpraHiB JepxaBu. [IporoHyeMo Take BUKJIaICHHS HU3KH CKOHOMIUHHX
(byHKII# nepxaBu:

— HOpPMaTHBHO-TIPaBOBe 3a0e3TeueHHS (QYHKI[IOHYBaHHS PUHKOBOT
EKOHOMIKH, EKOHOMIYHHX BITHOCHH SIK TAaKUX 4epe3 3aKpiIUICHHS y 3aKOHO-
JIaBCTBI 11 OCHOBHUX 1HCTUTYTIB;

— aKTHMBHA IiJITPUMKA JeP>KABOI0 YMOB ICHYBaHHSI PUHKOBUX €KOHOMIY-
HUX BIJJHOCHH, BKJIFOUarouu 3a0e3rnedeHHs J0OpOCOBICHOT KOHKYPEHIIiT,
PIBHOCTI cy0’€KTiB rOCIOJapIOBaHHS TOIIIO;

— NpSAMUIA BIUIUB JIepKAaBU Yepe3 MEXaHi3M JIEePKABHOTO PEryIIOBaHHS
Ha aKTHUBI3aIlil0 MO3UTHBHKX MPOIECIB B EKOHOMIIIl, Y TOMY YHUCIII 4epe3
CTUMYJIIOBaHHSI €KOHOMIYHOI'O 3pOCTaHHS Ta BKIMBUX CTPYKTYPHHX 3MiH;

— KOMITCHCAITiS JISPKABOIO TaK 3BaHUX «HECIPOMOKHOCTEU PUHKY,
BKITFOUAIOYM CTBOPEHHS 00’€KTiB 1HQPACTPYKTYpH, MIATPUMAHHS HEPEHTa-
OeNbHUX, aJie COIIAIbHO BAYKIMBUX BHJIIB BUPOOHHMIITB Ta 1H.;

— 30epeKEHHS Ta PO3BUTOK JICPIKABHOTO CEKTOPA CKOHOMIKH, ICHYBaH-
HS SIKOTO € BRKJIMBHM YHMHHHKOM 3a0€3T€YCHHS KUTTEAISIIBHOCTI CyCITiIb-
CTBa, 30KpeMa B yMOBaxX MOOL113aLifHOTO TIepioy, BBEJCHHS HAA3BHYAIHO-
IO Ta BOEHHOTO CTaHy;

— 3I1CHEHHSI JISP)KABHOTO BILTUBY JUIsl 3a0€3MeUeHHsI IHHOBaIliHHOTO
XapakTepy eKOHOMIYHOTO PO3BUTKY KpaiHHu;
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— 3a0e3neueHHs] YKPaiHChbKOT €KOHOMIKH SIK TaKOT Ta HAI[lOHAJILHOTO
TOBapOBUPOOHMKA HAMOLIBII BUTITHUMHU i MEPCHEKTUBHUMH YMOBaMH iH-
Terpaiii B CBITOBY TOCIIO/IAPCHKY CUCTEMY;

— 3a0e3nedeHHs HalliOHAJIBLHOTO Ta JEP>KaBHOTO €KOHOMIYHOTO CyBe-
PEHITETY, EKOHOMIYHOI O€3MEeKH, a TAKOXK COIIaIbHOT CIIPSIMOBAHOCTI €KOHO-
MIKH;

— 3a0€3Me4YeHHs] HAICKHOCTI KIIFOUOBUX EKOHOMIYHHX aKTHBIB, IPSMO
YK OMOCEPEKOBAHO, 10 Chepr EKOHOMIUHOT BT M HAJ HUMHU 3 OOKY YK-
PaiHCBKOTO HAPOLY.

Chiz 3a3HaYUTH, IO MPOOIEMaTHKa BU3HAYCHHS EKOHOMIYHUX (DYHKITIH
JIepXKaBH YCKJIQIHIOEThCS 1 uepe3 Te, o Koncrutyiist YkpaiHu He MICTHTh
OKpPEMOTO PO3ILITY, IPUCBIYCHOTO CUCTEMHOMY KOHCTHTYLIHHO-TIPABOBOMY
PETYITIOBAHHIO EKOHOMIYHHX BIJTHOCHH, SIKHH JIOT'TYHO 1 MaB O BU3HAYUTHU POJIb
Ta Micle JepkaBd B (DYHKIIOHYBaHHI €eKOHOMIUHOI cuctemu. He MeHmI Bax-
JIUBUM, HIXK BU3HAYEHHSI KOJIa eKOHOMIYHUX (DYHKIIIH IepyKaBH, € BUSHAUCHHS
po0OJIeMH BiZIOBITHOTO MPaBOBOIO PeXUMY iX 3a0e3neyeHHs. Came aneKBar-
HE BU3HAYEHHS YMOBHOI TpiaJu KaTeropiii — «cucremMa cydacHUX eKOHOMiY-
HUX (QYHKIIH JepKaBm» — «aIMiHICTPaTHBHO-TOCIIOJAPCHKUI MeXaHi3M X
3a0e3MeYeHHs» — «IIPaBOBUH PEXUM (PYHKIIOHYBAaHHS TaKOT'O MEXaHi3-
My» — II€ 1 € OCHOBHI CKJIaJIOBI MEXaHi3My €KOHOMIYHOI MOJITHKH JICPKABH.

Came 3’sicyBaHHS BIITIOBIZTHOCTI MPABOBHUX PEXKUMIB B3a€MO/IIT ICpIKaBH
Ta Cy0’€KTIB TOCIIOJAPIOBAHHS OCOOJIMBO B YMOBaX KOHCTUTYIIHHOTO MPH-
HIIUITY €KOHOMIYHOT 0araToMaHiTHOCTI, 3 OJJHOTO OOKY, a 3 JPyroro — B
YMOBaX HaKOTIMYCHHS! HETaTHBHUX YMHHUKIB B €EKOHOMIYHOMY Ta MOJITHY-
HOMY 30BHIIIHBOMY i BHYTPIIIHEOMY CEpeIOBHUIIAX, BAMAraoTh 0COOIUBOT
yBaru HayKOBO1 CITLIBHOTH.

I'K Ykpainu He o0OMHHAE 11bOTO MUTaHHS, ajpke oro posnain VIII «Cre-
LiaJbHI PEKUMHU rOCIONAPIOBAHHS NPUCBAYCHUH PEryIIOBaHHIO TOCIO-
JIAPCHKOI JTISUTEHOCTI B YMOBaX BCTAHOBJICHHS BIJIIIOBITHUX CTAaTyCiB OKPEMHUM
tepuropisiM, 3okpema BE3, TIIP, BukitouHili (MOPCHKii) eKOHOMIYHI 30HI,
Jiep>KaBHOMY KOPJIOHI Ta 1HIIMM OXOPOHHUM 30HaM, a00 B OKPEMUX Taily3sax
HApPOJIHOTO TOCTIONAPCTBA, a00 B OKPEMHUX HA/I3BHYAMHUX YMOBAX, IO MOT-
peOyroTh MOO1ITI3aIlil pecypciB Ha X HeWTpai3ailito.

Came HEOOXI/IHICTD YBEJCHHS CIIEIIabHOTO PEXKUMY T'OCTIONAPIOBAHHS
SIK OJTHOTO 3 KOMITOHEHTIB, MOOUII3a1IHHOTO MEXaHI13My peakxilii JIep:KaBu Ha
HECIOJ[IBaH1 3arpo3/IMBi MOAIT Ma€ MEeBHE 3aKOHOaBUYe 3a0e3neueHHs. Tak,
KpiM HU3KH KOHCTUTYLIHHO-TIPABOBUX HOPM, L0 Mepea0dayaloTh yBEACHHS B
KpaiHi BIJIMOBITHUX PEKUMIB (DYHKI[IOHYBAHHSI CYCITIIBHO-EKOHOMIYHOTO
xutTs, Ta 'K Yipainu, npuitasato 3akonu Ykpainu «IIpo mpaBoBuil pexxum
BOEHHOTO CTaHy», «[Ipo MoOini3aiiiiHy miaroroBKy Ta MoOinizarito», «I[Ipo
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MIPABOBUH PEeKUM HaJA3BUUaHOTO cTany», «IIpo 30Hy Ha/3BHUaHOT eKoJI0-
TIYHOT cUTYyaIi.

Yci HaA3BUUAHI TPAaBOBI PEKUMH, IO MAaIOTh YBOJUTHUCS B KpaiHi abo
Ha YaCTHHI 11 TEPUTOPIi, € epeayCiM, pEaKiliero IepkaBu Ha KOHKPETHUH
OYEBUIAHHUM CBOIM HEraTMBOM YMHHUK, 1110 MA€ JOCUTH PI3HOMAHITHY IIPUPO-
Jty, alie MOYKe OyTH TO/I0NIaHUM, HEUTPai30BaHUM, 200 HOTO /10 MOXe OyTH
ICTOTHO MiHIMi30BaHO 32 paxyHOK TEPMIHOBHUX MOOLTI3AIIITHUX 3yCHIIb Iep-
JKaBU Ta CYCIUIbCTBA.

Crin 3BepHYTH yBary Ha BKpail HeTOCKOHAJIMH MEXaHI3M peaiszamnii Ha-
3BaHMX 3aKOHIB, IO NepeadaueHu iX 3MiCTOM. 3a BUHATKOM BHITYUCHHS
MaiiHa ITiIIPUEMCTB, YCTAaHOB Ta OPraHi3aliid pisHUX (OPM BIACHOCTI, a TAKOK
TPOMAJISH, 1110 MAa€ TEBHY BPETYIbOBAHICTh, 30KkpeMa y cT. 353 1K VYkpaiuu,
0e3rocepeTHhOro MPaBOBOIO MEXaHI3My BUKOPHCTaHHS BUPOOHUYHX ITOTYXK-
HOCTEH MiNPHEMCTB HEACPKABHOI ()OPMH BIACHOCTI, BKJIFOUSHHS 1X 10 MO-
OlnmizaliifHUX MJIaHIB, & B IIMPOKOMY CEHCl — JI0 CUCTeMU (DYHKI[IOHYBaHHS
HaJI3BUYaiHKX 3aXofiB akTuiHO He icHye. Tak, cT. 10 3akony Ykpainu «IIpo
30HY Ha/I3BHYAfHOI EKOJIOTIYHOI CUTYalli» epeadadae MoOii3allito pecypcin
MiITPUEMCTB, YCTAHOB Ta OpraHi3alliii He3aJeKHO BiJl pOpMH BIACHOCTI, 3Mi-
HY PEKUMY iX poOOTH Ta Mpodisito BUPOOHUUOI JIISUTHHOCTI B MEKax, HE00Xi/1-
HUX JUIS POBEJICHHS aBapiiHO-PSATYBAIBHUX T4 BiIHOBIIOBAJIBHUX POOIT.
Crarta 17 3akony Ykpainu «IIpo mpaBoBuil pesxuM Ha3BUYAaHOTO CTaHY»
TaKOX Tependadae MOOLTI3aIliI0 Ta BUKOPUCTAHHS PECYPCIB MiAIMPUEMCTB
YCTaHOB Ta OpraHi3alliil He3aJeKHO BiJl ()OPM BIACHOCTI JUTS BiIIBEPHCHHS
HeOe3MeKy 1 KBl Ha[3BUYaliHOT CUTYaIlil 1 TAKUH 3aXiJl, SIK TIPABO 3Mi-
HIOBaTH PEKUM pOoOOTH MIANIPHEMCTB, IIEPEOPIEHTAIS IX Ha BUPOOHUITBA
HEOOX1IHOT B yMOBaX HaJ3BUYANHOTO CTaHy MPOYKIIT TOIIO.

Crijg BU3HATH, 1110 Cepe]] HU3KKM Ha3BaHUX 3aKOHIB 3akoH Ykpainu «IIpo
MOOLTI3aliiHY MiTOTOBKY Ta MOOLII3AII0» € HAWOIIBII JIeTaTi30BaHUM 1
IHCTPYMEHTAJILHO 3a0€3IEYEHNM 3BaXKalouy Xoua O Ha HasBHICTb B HHOMY
po3ainy IV «O00B’s13KM MiANIPUEMCTB, YCTAHOB 1 OpraHi3aiii Ta rpoMasH,
10710 MOO1TI3aiiiHOT MATOTOBKM Ta MOO1TI3aMii», MpoTe 1 Horo rocmo-
JTAPCHKO-TIPABOBHIA OJIOK TIOTpeOy€e JOKIATHOTO BUBYCHHS 1 BOCKOHAJICHHSI.
Aute, SIKIIIO PO3NIISTHY TH pealtizallifo eKOHOMIYHUX (yHKIIIH 1 3aBIaHb JepKa-
BU HE B THMYaCOBO €KCTPAOPIUHAPHOMY KOHTEKCTI, a B CTpaTeriyHii mepc-
MIEKTHBI, 1110, BTIM, MOXKE MAaTH HACJIIJIKA HE MEHIII Yy TJIUBI 1 3HAYYIII1, HDK B
NepUIOMY BHITJKy, TO TIOMUT 3 OOKY JepKaBHOTO MEHEKMEHTY caMe Ha
CTparerii JOBroTpUBaJIOr0 €KOHOMIYHOTO PO3BHTKY Ha MOOLIi3aLilHii oc-
HOBI Ma€ IIBUJIKO aKTyali3yBarucs. B 1iboMy ceHci Tpeba KOHCTaTyBaTH ic-
HYBaHHS B EKOHOMIYHIH JiTeparypi Moty eKOHOMIYHUX CTpaTerii Ha Jibe-
pasbHi, pEeryJibOBaHi Ta MOOLII3aIliHHI.
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JlibepainpHi cTpaterii B 3aralbHOMY CEHCI Iepe0aqaroTh, 10 eKOHOMIKa
JIepKaBH CTa€ BCE OUTBIN BIIKPUTOIO VISl BUTBHOTO PyXy TOBApiB 1 KaliTamiB.
VY cBOIO Yepry peryliboBaHa eKOHOMiKa BU3HAYA€THCS 3a (PaKTOM BCTAHOB-
JICHHSI JIEP’)KaBOI0 KOHTPOJIIO 32 PyXOM TOBapiB 1 KamiTamiB. Y pasi % HeoO-
XiIHOCTI 3a0€3MeUnTH BUKUBAHHA JIepKaBU yepe3 NpsiMe BTPyYaHHS y BH-
pOOHUYI CTOCYHKH, 30BHIIIHLOEKOHOMIYHI 3B S3KH CTPATETisl JAepiKaBU
BU3HAYAETHCA AK MOOLIi3amiiiHa’.

CIynIHuM € MiAX1J] MOMITOJIOTIYHOT HAyKH, IO MOB’S3y€ €KOHOMIYHI
CTparerii 3 KaTeropiero «THIT PpO3BUTKY». OCTaHHIN BU3HAYAETHCS B KOHTEK-
CTi ICTOPHYHOT TEHJICHIIIT, III0 XapaKTepU3Y€E CITIBBITHOIICHHS MIX MOTpeda-
MH | YMOBaMH PO3BHUTKY CyCITIILCTBA%.

3 ornsy Ha 1e came MOOUTi3aiifHUI THIT PO3BUTKY (HOPMYEThCS SIK
CToci0 PO3BUTKY B yMOBax Ie(hiluTy HEOOX1THUX Ul PO3BHTKY PECypCiB
((pinaHCOBHUX, IHTENEKTYAILHHX, Yacy, 30BHIIITHBOIOJITHYHUX MOXKITMBOCTEH
TOI0) Ta/a00 y pa3i BUIEPEHKEHHSI BUHUKAIOYUX MIEPE] COIIlyMOM 3aBJIaHb
CTYIEHIO 3pUIOCTI BHYTPIIIHIX YAHHUKIB 200 Cy0 €KTIB PO3BUTKY (Ta/abo B
cutyarlii KoMOiHaLii HMX YUHHKUKIB) . BiAMOBIAHO 10 OO IPIOPUTET MOT-
ped oboponu Ta nediuT yacy A pealtizallii 3aBJaHb pO3BUTKY, 1110 3yMO-
BJICHI 30BHIITHIMH BiITHOCHO CHCTEMH IMITyJIbCAaMH MOJIEpHi3allii (110 BU3Ha-
Yyae Ha3A0TaHsIIOYNHA XapaKTep CUCTEMH) BU3HAYa€ HEOOX1THICTh (JOPCOBAHMX
TEMIIIB PO3BUTKY, III0 B CBOIO YePry 3yMOBIIIOE HOTO HEOPTaHIYHUHN, BUMY-
[ICHHI XapakTep®.

Crparerii MOOLTI3aIITHOTO PO3BUTKY Y MOIIMPEHHX YSBICHHSX 3a3BHYai
OB’ SI3YIOTHCS 13 (POPCYBAHHSIM EKOHOMIYHOTO PO3BUTKY B YMOBAX ITiJIr'OTOB-
Ku Ta y4acti y [pyriit ciToBiii BiiiHi, 30kpema CPCP, Himeuuunu, SAnoHii
Ta iH. AJe, no-nepiie, Tpeda 4iTKo ycBijomitoBaTH, o ekoHomiku CIIA,
Benukoi bpuranii Ta iHIMX Kpain, KOTpi Oylu ydacHUKaMH BiCHKOBUX
orepaliid, GyHKI[IOHYBaJIM 3a KIIACHYHUMU CTaHJIAPTaMu MOO1ITI3aIiiHOT
€KOHOMIKH 3 YTBOPEHHSIM OpTaHiB JIEpKaBHOI Biaju y cepi yrnpaBiiHHSI
LIMMH TaTy3IMHU €KOHOMIKH, B TOMY YHCIIi Yepe3 BU3HAYEHHs YMOB T'OCIIO-
JapChKHUX JOTOBOPIB, 110 YKJIaJalIHCs, a TAKOXK OPTaHiB 3 Peryaiol0uuMHU
MMOBHOBAXXCHHSIMH I1[0JI0 EKOHOMIKH 5K Takoi. [To-apyre, cii ypaxoByBaTH,
III0 JTOCBIJ 3aIPOBaKEHHS MOOITI3aIiifHOI cTparterii GyHKITIOHyBaHHS eKO-
HOMIYHHX TIporieciB, 30kpeMa y CIIIA, Oyno 3amo4aTkoBaHO MPE3UIECHTOM

! Tus.: Bedyma E. H. Craterus u 5KOHOMUYECKasl MOJMTUKA rocyaapcrsa — M.,
2003. - C. 22.

2 lus.: Taman-Tonymeuna O. B. Tlomurudeckue snutsl Poccun: Bexu ncropude-
cKoii aBosrorun. — M., 2006. — C. 33.

3 Mus.: Tam camo. — C. 35.

4 uB.: I'aman-T'orymeuna O. B. Bkas. npaist. — C. 35.
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®. /1. Py3BenbToM B MeXax MONITHKA TaK 3BAHOTO «HOBOTO Kypcy». CBiTOBHIA
JOCBiI BUKOPUCTAHHS MOXIIUBOCTEH MOOLTI3aIlifHUX cTpareriii Oya0 mmpo-
KO 3aCTOCOBAHO 1 B MICISBOEHHI YacH, HaWOinbIn BUpa3Ho y Opanuii Ta
SInoHnii. B 1boMy KOHTEKCTI TpeOa 3ayBaXKHTH, 1110 HAB’ sI3yBaHHSI CBITY Ji0e-
pajbHUX MoOJeNel MoOyA0BH HallIOHAILHUX €KOHOMIYHHUX OpraHi3MiB HE €
IMIIEpaTHBOM IS CAMHMX PO3BHUHYTHX KpaiH, KOTpi B IIEpIly Yepry nparMaruy-
HO CTaBIIATHCA JI0 IIPo0IeMH 3a0€3IeUeHHs BIaCHOTO €KOHOMIYHOTO JIiIepcTBa
1 BIANIOBIZIHO CUCTEMATUYHOCTI OZIEpKaHHs PI3HOIO POy MepeBar Bij B3aeMofii
3 OB CTAOKMMHU KOHTpareHTaMu — HaIllOHAIbHIMHA eKOHOMiKamH. B Toi
JKe Yac ycl BiJIOMI HaliOHAJILHI MOOLTI3aIlifHI MOJIEITi CIIUPAOTHCS Ha TBEP-
JUKEHHS, 3T1THO 3 SIKUM ITOBHA Ji0epaizallis CBITOrOCIOAapChbKHUX 3B’ SI3KiB
rajJbMy€ TPOLIECH CTAHOBJICHHS HALlIOHAILHOT €KOHOMIKH B Tiepion i1 TpaHc-
(hopmarii, nepemkomkae GoOpMyBaHHIO eKOHOMIYHOTO MOTEHIANy KpaiHu i
MIEPEKPUBAE 1T MOXKITMBOCTI BXOJPKEHHS JIO CBITOBOTO €KOHOMIYHOT'O IPOCTOPY
Ha mapuTeTHHX 3acaaax’. CIii MOroaUTHCH i3 TyMKOIO, IO ChOTOIHI YKpaiHa
PO3BUBAETHCS 32 MOJIEILTIO «CAMOPO3BUTKY» KalliTaii3My, KOTpa 3a BU3HAYCH-
HsIM HE PO3paxOBaHa Ha CTpaTerii eKOHOMIYHOTO MpopuBy>. B oMy ceHci
JOCATHEHHS BUCOKMX IOKa3HUKIB €KOHOMIYHOTO PO3BUTKY € YMOBOIO HEOO-
X1JIHOI0, ajie 0e3 ypaxyBaHHs BUMOT 10 SIKOCTI PO3BUTKY SIBHO HEJOCTATHHOIO
JUTST 320€3MeUeHHS CTPATEriYHUX €KOHOMIYHUX Ta COIIaIbHO-TIOTITHYHUX 1H-
TepeciB YKpaiHu 3 OISy Ha Te, [0 HUHI PO3PHB Y PIBHSAX PO3BUTKY JOMIHY-
FOUMX KpaiH TaKWid, M0 MIAHCH 1HIINX 3BOAATHCS J0 HAOYTTS cTarycy o0ciy-
TOBYIOYOT CTOPOHU. 3a TaKUX YMOB KpaiHa, IO MparHe 10 YCIiXy, MPocTo
npUpedeHa Ha 3aCTOCYBaHHS MOOLII3AIIfHOT MOJIEITi €KOHOMIYHOTO PO3BUTKY,
sIKa Ma€ CBOIM ITiAIPYHTSIM €KOHOMIYHHUI HAIIIOHATI3M®.

BuHukae nuTaHHS 1M0JI0 OPraHIYHOCTI MOO1TI3aLIMHUX CTpaTeriit cuc-
TEMi, B MEPIILy Yepry KOHCTUTYIIHHO-IIPABOBUX I[IHHOCTEH YKPaTHCHKOTO
CYCIIIbCTBA.

Cnin 3a3HaunTy, mo came KoHctutyuis YkpaiHu MiCTUTh HU3KY NpH-
HITUTIOBUX TOJIOKEHb, KOTPI MAIOTh OYTH TOKJIAICHI B OCHOBY (DYHKIIIOHY-
BaHHS 1 PO3BUTKY CYCITIJIbCTBA 1 IEPYKABH Ta X B3AEMOCTOCYHKIB, a BiIIOBI-
HO 1 IPaBOBOTO PETYITIOBAHHSI TAKUX CYCMIJIBHUX BiHOCHH. J[0 TPHHIHTIOBHX
TTOJIOXKEHb, TAK OM MOBHTH, IIEPIIIOTO TOPSIKY, Tpe6a rajJlaéMo, BIJTHECTH TaKi
HOPMH: CT. 3 — 110 JrOAMHA, 11 KHUTTA 1 37I0POB’sI, YECTh 1 TIAHICTD, HeZ0Top-
KaHHICTB 1 Oe3eKa BU3HAIOTHCS B YKpaiHi HAWBHUIIOIO COIIabHOIO LIHHICTIO,
a mmpasa 1 CBOOOIM JIFOJMHY Ta 1X rapaHTii BU3HAYAIOTH 3MICT 1 CIPSIMOBAHICTh

! Tus.: Tamapenrxo H. EKOHOMIYHHIA HAI[IOHAII3M SIK METOJOJIOTIYHA OCHOBA MO-
Oinizauiitnoi moneni po3ButKy // Exonomika Ykpainu. —2003. —Ne 9. — C. 19.

2 Tus.: Tam camo. — C. 20.

3 ITus.: Tam camo.
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JUSUTBHOCTI JIEPIKAaBH; CT. 15 — 110 3aKPITUTIOE MOMITHYHHM, CKOHOMIUYHHH Ta
171€0JIOTTYHUH TUTIOPAJIi3M SIK 3aCa/Id, Ha SIKUX IPYHTYETHCS CYCIIUIBHE )KUTTS
B YKpaiHi (3aysascumo, ujo 8i0HOCHO eKoHOMIUHO20 nuopanismy Hi Koncemu-
myyis, Hi ITHUI HOPMAMUBHO-NPABOGI AKMU He MICMAMb 6KA316KU HA NPIOpU-
memu, HanpukKiao, NPUeAmMHol 61aCHOCMI 8 CMPYKMypi pevosux npas Ha
gaxmopu ma 3acodbu supodbnuymea, aie HOMycb came maxe CNpUiHAMMmMs
Cmano Mano 4u ne akcionamudnum); cT. 17 — 11070 3aXUCTy CYBEPEHITETY
Ta TepUTOpianbHOI LinicHOCTI YKpainu, 3a0e3neueHHs ii eKOHOMIYHOI Ta
iHpopManiiHOI OE3MEKH, 0 € HAHBAXINBININMH (QYHKIIIMU TepIKaBH,
CIPaBOIO BCHOTO YKPaiHCHKOTO HAPOIY (3ayBasKUMO, IO TTOJOXKEHHS ITi€T
HOPMH HE YBIHIIUK JI0 MEPENTiKy KOHCTUTYIIHHIX OCHOB MPABOBOTO TOCIIO-
napcbkoro mopsaky — 4. 2 ¢1. 5 'K Vkpainu, 1o He € JOTIYHUM); CT.
16 — 1010 3a0e3MeueH s eKOIOTiYHOT O€3MeKH 1 MATPUMaHHS eKOJIOTT9HOT
piBHOBaru Ha tepurtopii Ykpainu, 30epexeHns reHoGoHay YKpaiHCHKOTO
HapOLy, 10 € 000B’SI3KOM JIepKaBy; CT. 13 — 1110710 BIACHOCTI, sika 3000B’s13y€
1 HE IOBUHHA BUKOPHCTOBYBAaTHUCH HA IIKOJY JIIOMHI 1 CyCIIIIBCTBY, & TAKOXK
10 JiepkaBa 3a0e31edye ColliabHy CIIPSIMOBAHICTh €KOHOMIKH TOIIO.

HasBaHi KOHCTHUTYIIHO-TIPABOBI MOJIOKEHHS MepeOyBalOTh 13 THIIUMHU
MIpUHIIMTIAMH, 1110 3adikcoBani B Koncrutyii Yikpainu i tum Oinbme B K 1
I'K Ykpainu, y ckiaagHUX CUCTEMHO-iepapXiuyHUX B3aeMoBinHOcuHax. Han-
3BHYAIHO CKJIQJHA MTPUPOJIa CUCTEMHO-CTPYKTYPHHUX 3B’ SI3KIB MiXkK 3arajib-
HOIIPAaBOBUMH, MIKT'ATy3¢BUMHU Ta TaTy3eBHMH NPUHIMIIAMY MIpaBa, Mix
MIPUHIMIIAMH ITyOIIIYHOTO Ta MPUBATHOTO MIPaBa, Mi>K MPHHIAIIAMH, 10 BH3-
Ha4aloTh CIPSIMOBAHICTb MPABOBOTO PETYJIFOBAHHS EKOHOMIUHHUX, COLIIaTbHHX,
MOJIITUYHUX BIJTHOCUH 1 HABITh BIIHOCHH, 1110 BUHUKAIOTh y c(hepi JyXOBHO-
O )KHUTTSI, BU3HAYAE CIUIbHY TOTPeOy B OJIepKaHHI IEBHOTO MIPABOBOTO aJl-
TOPUTMY BCTAHOBJICHHS ITPIOPHUTETIB.

[likaBo, cynoBa npaktuka BepxosHoro cyay CIIA B HanpsMky
PO3B’sA3aHHs IPOOJIEMH KOHKYPYIOUUX ILIIHHOCTEH BUCYHYJIA TOKTPUHY «IIe-
PEBaKHUX TIpaB 1 CBOOO», 3TIIHO 3 KOO OKpEMI 1paBa i cBOOOIU, rapaHTo-
Bani Koncrurynieto CIIIA, BU3HauaroThCs K O1IbII BaroMi MOPIBHIHO 3
IHIINMH, 1 BIITaK, pO3MIISIIAIOTHCS SIK TaKi, 0 MAIOTh PIOPUTET CTOCOBHO
ocranHix'. KoHcruryiiiauii cyn HiMequrHU B HU3III CBOIX PIillIeHb TAKOX
crpoOyBaB BU3HAUNTH TICBHUIA MPaBOBHIA 0a3nc, Ha SKOMY MOXKHa Oyio O
moOyIyBaTH i€papxi€ro mepeBakHUX Tpas i cBo6om?. [Ipy oMy 3a3Haua€Th-
csl, 110 SIK Ou He OyNi BILTMBOBUMM 1/1e1, 30KpeMa CBOOOIH T IITPHEMHHUIITBA,
BOHH IMPOrPAIOTh 3ITKHEHHS 3 THIIOIO 1JI€€I0, MO MIAKPECIIIOE BAXKIUBICTh
couiasbHOTO 3a0e3meueHHs 1 He0OXiJHOCTI 3aKOHOJABYOr0 BTPYUYaHHS 3

! Tus.: Jennuc Jhiouo. nes mpasa. — M., 2002. — C. 187.
2 us.: Tam camo. — C. 188.
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METOK) CTBOPEHHS HAJIC)KHUX YMOB JUISL IOCATHEHHS CYCIiJIbCTBOM 3arajb-
Horo no6pobyty'. I nocmignuku 3 OpaHiii MiATBEPAKYIOTh ICHYBaHHS Ha-
3BaHOT MPOOJIEMH, KOHCTATYIOUH, 1110 Y BIJIHOCHMHAX MIXK PI3HUMH 3arajibHu-
MU [IPUHIMIIAMHM TIpaBa icHye iepapXig 3HauymocTi. Tak, Bce, 10 CTOCYETh-
Cs CyCIJIBHOTO MOPSAKY, BBAXKAETHCA TaKUM, 110 Ma€ MPIOPUTET Hal
[pHUBaTHUMU iHTEepecamu’. OTKe KOHCTUTYIIHHI OCHOBH IIPABOBOTO TOCIIO-
JIapChKOTO TOPSIIKY, BU3HaveHi B 11. 2 ¢T. 5 'K Vkpainu, i pakruyno, i 1opu-
JIMYHO O3HAYAIOTh, 1[0 TAKHI MOPSIIOK, HOro MpaBoBa KOHQITryparlis MaroTh
BU3HAYATUCS HE TUIbKYU MoJI0keHHAMH cT. 6 'K Vkpainu «3arajibHi NpuHIU-
1 TOCMOAAPIOBAHHS», 1 TUM O1JIbIIEe HE TUIBKH MOJIOKeHHsIMHU cT. 3 1K
VYkpainu «3arajbHi 3acay [UBUIBHOTO 3aKOHOJABCTBA», & 3HAYHO OB
CKJIQJHOIO 1 IEBHOIO MiPOO CYNIEPEUITUBOIO CUCTEMOIO FOPHIMYHO 3aKpiILie-
HUX CyCIUIBHUX I[IHHOCTEH.

B 11b0My ceHci IOLiTbHO 3BEpHYTH yBary Ha Te, IO SIK i KOHCTUTYLIHUHA
MPUHIIMI €eKOHOMIYHOT 0araTOMaHiTHOCTI HE MICTUTh ()OPMYJIU CyCITiIBHOT-
PpUIHATHOTO MOy i1 CKJIQJIOBHX 3a TUTOMOIO Baroko ado 3a NpiopUTeTaMu,
TaK 1 euznavenns y n. 1 ecm. 5 I'K Yxpainu npasosoco cocnodapcvkozo no-
PAOKY K ONMUMATIbHO20 NOEOHANHS PUHKOBO2O CAMOPE2YIIO8AHHS eKOHOMIY-
HUX GIOHOCUH CY0 €KMI8 20CNO0APIOBANHS MA 0ePACABHO20 Pe2yNI0B8AHHSI
MAKpOEKOHOMIUHUX Npoyecie He Micmums 6y0b-5aKoi dcopcmokoi Qikcayii
cnigsioHowienns yux komnonenmig. (MoXkHa 3ayBaKUTH JIHIIIE TIOCHIAHHS Ha
nonoxenHs ct. 6 'K Ykpainu, B skiil 3ah)ikcoBaHO MPUHIIMIT OOMEKCHHS
JICp’KaBHOTO PETYIIOBAaHHS €KOHOMIYHHUX MPOIECIB, ajie TPUKPI BaJH 3aKO0-
HOJIaBYOi TEXHIKH HOTO BUKJIAJICHHS JAI0Th ITiJICTaBH IPOTHO3YBAaTH MOAAJb-
111e HOTo BIOCKOHAJICHHS 1 32 (POPMOIO, 1 32 3MICTOM.)

Takum yuHOM, 3aK0HO0a8CMB0 Yrpainu, 6 neputy yepey Koncmumyyis,
Cb020OHI (He 8Pax08yI0HU MIJNCHAPOOHO-NPABOGI 30006 SI3AHHS Y 36 A3KY I3
naanamu ecmyny 00 COT) ne cynepeuumsv MOICIUBOCTAM 6NPOBAOIHCEHHS
MObInzayiunux cmpameziti eKOHOMIYHO20 PO3GUMKY, WO MAE OYMU BUKO-
PpuUcmano 6 inmepecax yKpaincbko2o Hapooy.

! Tus.: Jennuc Jlnotio. Bkas. npaus. — C. 228.
2 Tus.: Beporcenv JK. -JI. Ob1uast Teopust pasa / ITox o6m. pex. B. U. lannnenko:
Ilep. ¢ ¢ppanm. M., 2000. — C. 185.
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IIPOBAEMM BOPOTbHbMU
31 BAOYMHHICTIO

B. Konosanosa, akanemix AllpH Yipainu

AJropuTMizanis B TeOpili KPpUMIiHAJTICTUKHI

CyuacHwmii cTal Teopii KpI/IMiHaJIiCTI/IKI/I MO3HAYEHO JI0CITIHKEHHSIMH, 1110
CTOCYIOTBCsA MPOGIeM anroputMisalii B ii cTpykTypi. JlocArHeHHs B raiysi
KPUMIHATICTHYHOT TAKTHKH 1 METOXMKH PO3CITiyBAHHS HaalH 3MOTy cop-
MYJIFOBAaTH 1 CHCTEMaTU3YBaTH OKpeMi JOCIIKSHHS K OCHOBY JUIS IXHBOT
anropurtMmizarii. [lepmM y isomy BinHomerHi € JI. J{pankin, sixuit 3ampo-
TTOHYBAB JIOCIIIJDKEHHS CIIIYNX CUTYalliid, KOTpi y Ha3BaHIi HUM CHUCTEMI
MarTh 0€3J114 MO3HUIIi#, [0 € CBOTO POAY MKOPCTKUM aJITOPUTMOM, SKUU
OXOILTIOE YCUISKI BapiaHTH IXHHOT'O BUKOPHCTAHHS' .

Y pO3BHUTOK TEOPil KPUMIHATICTUYHOI TAKTHKH PO3IIOYAB JIOCITiHKCHHS
B. IleniTbKo, SIKWIl Briepliie MPe3eHTYyBaB CHCTEMY TaKTUYHHUX MPUHOMIB
CTOCOBHO TaKTHKH MPOBAPKEHHS CIIIYUX JIiH, 0 PO3MISIHYTI BiJIMOBIIHO
JI0 BHYTPIIIHIX CHTYyallild OCTaHHIX — OMISAY MicCIs MOMiil, JOMUTY Ta iH.
JloknaaHae po3po0lieHHs] TAKTHYHUX TIPHAOMIB TAKOXK MOYKE PO3IIISIATHCS K
CBOTO POJIy allTOPUTMI3allisi, TUM O1JIbIIIe, 0 HAyKOBEIlb Ha3BaB yCi THITOBI
CHUTYyaIIil TPH MPOBAKCHHI CITTUHMX JTiii2.

TenneHt1is 10 aropuT™Mizariii Hajai BioOpaskaeThCsl B AOCIIPKEHHSIX, 110
CTOCYIOTBCSI METOJIMKH PO3CITiTyBaHHS OKPEMHUX BHIIB 3704nHIB. Lle, 30kpema,
TOPKAETBCS IOCITIHDKEHHS CUTYaIlii y pO3CJIi{yBaHHI BOMBCTB, Jie iXHs CHUCTeMa-
THU3allisl CTBOPIOE MMiZICTABU JUIsl BUCYBAHHSI BEPCii OLIBIIOT Y MEHIIOT O0IpyH-
TOBaHOCTI. Taki alropuT™MH, 0 MAFOTh TEOPETUYHHH 1 MPAKTUYHHUHN XapaKTep,
0€3CyMHIBHO, CIPUAIOTH €(DEKTUBHOCTI PO3CIIiyBaHHs. Y LbOMY BiJIHOIIEHH]
CTaHOBUTH iHTEpeC AociipkeHHst B. CuHUyKa 10710 KOPEISIiiHIX 3aJIe)KHOC-
Tel MK eJIeMEeHTaMH KPUMIHAIICTHYHOI XapaKTePUCTUKU Ta iIXHBOTO BHKO-
PHICTaHHS B METOJIUII PO3CIIIyBaHHS BOMBCTB. ABTOP MPOIIOHYE PO3IIISIIATH
KPUMIHAJIICTUYHY XapaKTEePUCTUKY SIK ITi/ICTaBy 100YIOBH aJITOPUTMIB CTOCOB-
HO BUSIBIICHHS 1 PO3IIYKY 3JI0YHMHIIIB, 1110 CXOBAJIUCS 3 MiCIls Toii. Bupimmru
Taki anroputMu B. CuHUYK BBakae MOXKIMBUM Y [Ba eTanu: 1) moOynosa
MOJIeNi BU3HAYECHHUX KaTeropiit oci0; 2) po3poOieHHs IporpaMu IXHBOTO PO3-

! us.: Apankun JI. AI. KpuMHHAIUCTHYECKAsT TEOPUS CIICICTBEHHBIX CUTYaLIUI:
Astoped. auc. ... 1-pa opui. Hayk. — M., 1987.

2 Tus.: Illenumvko B. FO. TeopeTnyeckue mpooIeMbl CHCTEMATH3AIMH TAKTHIECKHX
MPUEeMOB B KpuMHUHaNUCTHKe: Monorpadus. — X., 1995.
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1ryKy. OLIHIOIOYH TO3UTHBHY POJIb TAKOTO POJLY aJITOPUTMIB, aBTOP MPHITYCKAE
TXHE BHPIMICHHS CITTBHO 3 TBOPYUM MHUCIEHHAM'. He MokHa 3anummmTn 6e3
yBaru JIOCHI/PKSHHsI B TaTy31 TAKTUYHUX OIEePalliii CTOCOBHO METOIMKU PO3CITi-
JtyBaHHs BOMBCTB. C. 37I0pOBKO 1O/IaB CUCTEMY TaKTUYHHX OIeparliii BITHOCHO
PI3HUX CUTYyAIlili sIK TIEBHOI (POPMHU PO3CITiTyBaHHs, 1110 3abe3meuye Horo Hai-
Ounbmry edexkTuBHICTh. PO3DIsIHYTI iM cHTyallii CTaHOBISATH AITOPUTMIYHY
wiatropMy TS TAKTUYHUX Oepariii’.

Huni po3novaro qociiKeHHs, 0 CTOCYIOTHCSI CHCTEM CIIITUUX JIiH SIK
HaHOLIbII ONTUMAJIBHUX MPH PO3CIiAyBaHHI OKPEMHUX BUIIB 37104nHIB. Ha
OCHOBI y3araJlbHeHHsI CJTiT901 PAKTHUKH, aHAJI3y TTOMUIIOK, SIKMX TTPHITYyCKa-
FOTBCSI TIPU PO3CIIAYBaHHI, CTBOPIOIOTHCS CUCTEMU CIITUMX JIii, 1110 Bij-
TIOBI/THO JI0 THITOBHUX CHUTYaIlill € HAWOLIBII ONTUMATEHUMU, CIPSIMOBAHUMU
Ha OJlepXKaHHs JT0Ka30BOi iH(pOpMAIli]l y CTPOKH, IO TAPAHTYIOTH EKOHOMIIO
MporecyatbHUX 3aco0iB. Taki pekoMeHaalli y BUTYISIII aTOPUTMIB, IO Ma-
I0Th HABYAJILHUI 1 KOHCYJIBTATUBHUI XapaKTep, MOXKYTh CTAHOBUTHU IEBHY
HHICTD. IXHs KOHKPETH3AIlisl OXOIUTIOE HE TIJIBKU OKPEMi BHJIM 3JIOUMHIB
(yOuBCTBa, €KOJIOTIYHI 3JI0YMHH, 3JI0YMHH Y Cepl EKOHOMIKH), a i PI3HOBH-
JIM OCTAaHHIX, [0 Mae OCOOJIMBE MPAKTUYHE 3HAYCHHS’.

Jloci/pkeHHs B Ha3BaHUX HAIIPSIMKaX 3BEPTAIOTh HAC 710 KOJIMIIHIX TEO-
PETUYHUX IMOCHIIOK KPUMIHAJIICTUKHA CTOCOBHO TaK 3BAHOTO IPOTrpaMyBaHHS
PO3CITiAyBaHHs, /e Ti YM 1HIII peKoMeHamii Oyno BMIIIEHO B CXeMHU, SIKUMH
MOTJIM KOPUCTATUCS B IPAKTHUYHIN JiSTIBHOCTI CITifdi. Y IIbOMY BiJHOIICHH]
JIOCHUTB 3HauyIumu Oynu nociipkerns JI. Binonosa, I. I'ycroBa, koTpi, Ha
JKallb, HE 3HAWIIUIN IIMPOKOTO 3aCTOCYBAHHS, OCKIIIBKH OYJIM OpIEHTYIOUNMH,
a CIIpUHAMAITUCS SIK TTaHAIles], [0 JIA€ KITFOY JI0 PO3KPUTTS 37I0UUHY.

Anroputm, sskuM OW BiH He OyB JOCKOHAIINM, 3aBXKIH € BIJICTAINM 1 B
[[LOMY BIIHOIIICHHI TAKKUM, 1110 Ma€ OOMEeKeHH XapakTep. Bin He Moxke OyTh
YHIBEpCcaJIbHUM, HE TIEPEXO/ISIYM B ONHUC BapiaHTIB HOrO BUKOPUCTAHHS, CH-
TYyaliiHO 3aJICKHUM.

Oo0mesxeHa (pyHKIIISI ITOPUTMY HABOAMTH HAC HA JYMKY MPO B3aEMOJIIO
PO3YMOBHX 3aBJIaHb Ta IXHIX pillleHb y Teopii 1 MpaBO3aCTOCOBHII MPaKTHIII.

IcHytOTH 1Ba BHIM PO3YMOBHX 3aB/IaHb: 3aBAaHHS-aJITOPUTMH, JI€ PillIeH-
HS YU HOTO BapiaHTH MAIOTh MICIIE, 1 3aBaHHs €BPUCTUYHI, TBOPUOTO XapaK-

! JTuB. : Cunyyk B. JI. KopernsiiiiiHi 3a7e)XHOCTI MiXK elleMeHTaMH KpUMIHATI CTHYHOT
XapaKTePUCTUKHU Ta 1X BUKOPUCTAHHS Y METOMII PO3CiyBaHHs BOMBCTB: ABTOpEd.
TTAC.... KaHJI. Fopu. HayK. — X., 2004. — C. 14; 1020 orc. Po3cninyBaHHs BOUBCTB: IUISIXH
BIockoHaneHHs. — X., 2004.

2 JTus. : 300posko C. @. Po3ciiyBaHHs BOUBCTB, 1[0 BUNHSFOTHCS OPTraHi30BaHUMH
3JI0YMHHUMHU IpyIamMu (TUIIOBI TakTHYHI oneparii). — X., 2004.

* JTuB. : Konosanosa B. O. MeTopika po3cJIi/lyBaHHs 3JI04HHIB: ONTHMAIIbHI cHCTe-
MH crigunx il // Bicuuk Axanemii npaBoBux Hayk Ykpainu. — 2005. — Ne 4(43).
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Tepy, Jie IUIAX 10 BUPILICHHS 3aBJaHHs HE BU3HAYCHHUH, HE iCHY€E, BUMAarae
TIOIIIYKY, HEPIAKO Ma€e Oe3BUXIAHMIA XapakTep. Y MPaKTHIN PO3CIiayBaHHs
3JI0YHMHIB ICHYIOTH 3aBJIaHHS Pi3HOTO IUTaHy, OJJHAK NTEPEBAYKHO TBOPi. Tomy
AITOPUTMIYHI PEKOMEH/Iallii, 0€3CyMHIBHO, TaKi 1[0 MaIOTh BEJIMKE 3HAUCHHS,
HE MOXXYTb OyTH YHIBepCaJIbHUMH 1 3aKiHUEHHMH Y CBOiX o0ymoBax. Ha3gani
pEeKOMEH/IaIlii MalTh OPIEHTYIOUNH, IIPOTE BAXKIIMBHIA XapakTep, MOXKYTh i
MOBUHHI OyTH BUKOPUCTAaHI, SIK PaBHJIO, HA IOYATKOBUX €Tarax po3ciiayBaH-
H$, IOTIOBHIOIOYHCH 3TOJIOM PILLIEHHAMH, 1110 BUMAratoTh TBOPYOCTI.

BinzHauaroun 0OMeXeHY POJb aJTOPUTMIB Y PI3HHX raly3sX KpUMiHAITI-
CTUKH, B)XJIMBO BII3HAYUTHU TXHE MO3UTHBHE 3HAYECHHSI SIK CBOTO POy MaTpH-
11b, Ha SIKI HAKJIaIa€ThCsl 1HPOpMAILisl, IO 3HAXOJUTHCS B PO3MOPSIKEHH1
crigoro. OcTaHHE HaJla€ 3MOTY HE TUTbKU aKTUBI3yBaTH OpraHizalliiiHy JTisib-
HICTB, 1110 MPSIMO BUIUIUBAE 3 aITOPUTMY, KOTPUI Mae Micle, a i CTUMYJIIOE
PO3YMOBY IisUIbHICTb, CHIPSIMOBAaHY Ha PO3BUTOK IIOJIOKEHb aJITOPUTMY.

Crij BiI3HAYHTH 1 Ty 00CTaBUHY, IO AJITOPUTM, HE3AJIEKHO BiJ] TOTO,
CTOCYETHCS BiH CUCTEM ONTHUMAIBLHHUX CIIIYMX JIiH [TPHU PO3CITiTyBaHHI OKpe-
MHUX BHUJIB 3JI0YMHIB 200 TaKTUYHUX IPUHOMIB IIPOBAJKEHHS OKPEMUX
CITiTYMX JIiH, He MOXKe OyTH BUUSPITHUM, 3aJMIIAI0UHN MICIE SIK JUISl TBOPYOCTI
MIPU MOTO OILIHIII CIIIYKM, TaK 1 JUIS MPaKTUYHOTO 3acTOCyBaHHsI. MoBa
WIeThes PO Taki MO3UIlii, Ik 00’ €KTHBHA HASIBHICTH JI0Ka30BOi iHpopMarii,
TaK 1 cy0’eKTUBHA OLIHKA 11 IIIHHOCTI 1 3Ha4ymocTi cmigauM. [Ipu npomy
Cy0’€KTUBHUI MOMEHT OLIIHKH iH(OpMAIlil 3aBK/H MPEBAIIOE, OCKUTBLKU Bi-
Jo0pakae piBeHb PO3YMOBOI isUTBHOCTI CITiTYOTO.

TBopuuii XapakTep po3yMOBHX 3aBllaHb, PO3B’A3yBaHHUX Y MPOILECi PO3-
CIIIYBaHHS, SIK IPABUIIO, BU3HAYAETHCS HEIOCTATHIM 00CSATOM JI0Ka30BOi 1H-
(opmartii, 110 BUMarae aHaisy i MOIIyKy IUISXIB if oepKaHHs 3 HeBH3HAYC-
HOTO KOJla MOKJTMBHX JDKEpEIT. Y LbOMY ILIaHi TOIOBHE HAJIGKUTH POQeciiHii
PO3YMOBIH HisITBHOCTI, HEPIJIKO IMEHOBAHOI TAKUMH TEPMiHAMH, SK «CIIiT4e
MUCJICHHS», «IpodeciiHa IHTYIIisD», «IICUXOJOTIS CIITIOTO» Ta 1H.

VY oMy IUTaHI CTAaHOBUTH 1IHTEPEC TaK 3BaHa «mpodeciiiHa IHTYILisD.
Po3ymoBa JisbHICTH CIAYOTO, CY/II HE 3aBXK/U IIJAKOPSETHCS 3aKOHAM
JIOTIKH, JIe YMOBUBOJM TPUITYCKAIOTh CyBOPY MOCIHIJOBHICTE. Y GaraThox
BHIIAJKaX MPU MalioMy 00csi31 iHdopmariii abo ii BiCyTHOCTI IPUITYIIICHHS,
110 3apOAXKYIOTHCS, MOJKYTh MICTUTHU B CBOTH OCHOBI1 IHTYITHBHE MUCJICHHS.

[Iponec mizHAHHS ICTHHU MPH PO3CIITyBaHHI 3JI0YMHIB BU3HAYAETHCS
JIOTiKOI0 MUCIeHHS. [IpaBuiibHE OCMHCITIOBaHHS (AKTIB, 10 CIIOCTEPIrat0Th-
Cs, BCTAHOBJICHHSI IXHIX NPUYMHHUX 3B’ S3KiB, 100y10Ba OOIPYHTOBAaHUX
BEpCiii, OIlIHKA OJIep)KAHUX JAHUX € HEOOXITHUMH eTariaMyd BCTAHOBJICHHS
ictuny. Ixnsa noriuna HemorpimHicTs crpuse HAHGIBII IBUAKOMY JOCAT-
HEHHIO ICTUHHU NIPH po3ciiinyBaHHi. OnHaK MOPs 13 IPaBUIBHUM TIyMaueH-
HSIM POJIi 1 3HAUEHHS JIOTTYHOIO MUCJICHHS B IIPOLEC] Mi3HAHHA ICTUHU, AEsKI

171



/1 (438)

aBTOpH' CTBEPKYIOTH, IO IHTYIIIS € OAHUM i3 IUIAXIB Mi3HAHHS, | YaCOM
BIJIBOJIAITH Tl MICIle, PIBHOI[IHHE TI0 3HAYYIIOCTI JIOTIYHIM MisTIBHOCTI MHC-
neHHst. JlianekTuyHuii MarepianiaM, KpUTHKYIOUH 1/1€aTiCTUYHE PO3yMIiHHS
IHTYILI1, pO3IVIsIa€ OCTAHHIO SIK Mi3HAHHS 0€3 PO3rOpHYTOTO JIOTIYHOTO Mip-
KyBaHHS B JJAHWI MOMEHT, aji¢ Mi3HAHHS, JIOT1YHO JOBEJCHE 1 MepeBipeHe
TPAKTHKOIO. OTmxe, MIaNeKTUYHAN MaTepiaji3M BU3HAE IHTYIIIIO TIJIBKH B TIM
i BUIVIAL, (O TIPHITYCKAE BiZICYTHICTh IHPOKOTO, PO3TOPHYTOTO MIPKYBAHHSL.
Bynp-sike iHIIe pO3yMiHHS 1HTYiLii, a came K TAEMHUYO1 34aTHOCTI, HE
CYMICHOT 3 JIOT'TYHUM MUCIICHHSM, PO3IISAAETHCS K 1/1ealliCTUYHE.

[leBHuit iHTEepEeC CTAaHOBUTH NparHeHHs MpoaHali3yBaTH IHTYiTHBHI
YSBJICHHS, IHTEPIPETOBaHI A0 caimyoi aisuibHOCTI. Tak, I'. 3opiH, po3risiia-
109 KYJIbMIHAIIIO IHTYITUBHOTO TPOIIeCY — 1HCAWTy, — SIK CBOTO POIY
OCSISIHHS, BIJI3Ha4a€ B HHOMY JICKiJIbKa MOMEHTIB: &) CIIIYHd YCBIIOMIIIOE,
110 3HAMIIOB pillIeHHs, KOTpEe 3a0e3Medye BUXiJ 13 CIIAUOro IIyXoro KyTa;
0) 1e piteHHs TPUXO/IUTh 3HEHAIIbKA; B) IHTYITHBHO 3HaliJIeHE PillICHHSI, K
PaBUIIO, € FapMOHII/IHI/IM OpI/II‘IHaJII)HI/IM BUTOHYCHUM (IIFO O6CTaBI/IHy
MiATBEPKYIOTh CITiI4i 1 MpeICTaBHUKH THIINX TBOPYHX npO(becu/I) i mon.?
ABTOp 3HAHILIOB TaKy KUIBKICTh IICUXONOTIYHUX, EMOLIHHNX Ta IHTENEKTyallb-
HUX XapaKTEPUCTHK B IHTYITHBHOMY IMi3HAHHI, 110 BOHO — BiHEIlb MUCIICHHSI.
JiiicHO, HaBIlIO JIOT1YHI MYKH, KOJIM CITITYMH YCBIJOMIIIOE, 1110 BiH 3HAHIIIOB
pileHHs, KoTpe 3a0e3neuye BUXiJ 13 CTiTY0T0 TIIyX0ro KyTa, a TaKoX Te, 10
3HAWJICHE PIlIEHHS CYMPOBODKYETHCS MOYYTTSIM YIECBHEHOCTI, 1[0 BOHO €
BIpHHM, Ta MI€ 1 TApMOHIKHUM, 1 BATOHYEHUM... AX, SKOu Tak Oyno! I1pu Bciit
POMaHTHUYHOCTI 300pa’KeHHs IHTYITHBHOTO PILLICHHSI BOHO, Ha allb, € HETIO-
SCHIOBaHUM, 0O CTAaHOBUTH IIPUXOBAHY CHHTE3yI0dy POOOTY IHTENEKTY, AKa
TUIBLKHU 3TOJIOM MOXE 1 HE 3HANTHU JIOTTYHOTO MOsICHeHHs. B ocTaHHbOMY BUTIA/I-
Ky BOHa BTpauae iHrepec. Lleil MexaHi3M equHui y BCiX ramy3sx: ¢i3uii, Ma-
TEMaTHIIi, XiMi1, 010J10Ti1, eKOHOMIIII Ta 1H. BiH IepeloMITFOeThCS i Y CKIIaTHAX
3aBIIaHHSX, PO3B’SI3yBaHUX Y CYAOYMHCTBI, A€ PILlIEHHS, SIK IPABHJIO, TIOB’ s3aHi
3 JIIOACHKUMHU JOJISIMU 1 HOMMIIKH, 11O JOIYCKAIOThCS, HEMPOLIEHHI.

Jo gucna npobiaeM IHTYITHBHOTO Ti3HAHHS SIK PATOBOTO BUPIMICHHS
PO3YMOBHX 3aBJaHb 0e3 JIOT1YHOTO MOSICHEHHS B IAaHUI MOMEHT, aJle 3 HACTy1I-

Hs iopapOoBana HpO(beCII/IHOIO ITITOTOBKOKO 0COOH, sIKa CIIpHsie aHan13y, 10
MUTTEBO BiJIOYBAETHCS, TUX Y THIIUX O3HAK, IO JO3BOJISIIOTH JIHTH MPUITY-
IIEHHSI, KOTPE BUKITFOYA€ 3BHYAWHUIA JIOTIYHHUHN 11epedir MipKyBaHb. Y MPaKTH-
i CYJOBO-CJIIUO1 JisTBHOCTI IHTYITUBHI MPHITYLICHHS 1 PilIEHHS MOSCHIO-

! Tus.: Pamunos A. P. O cnencrBennoi untyunnu// Cou. 3aKOHHOCTb, 1958,
Ne 4; Kazumupuyx B. BHyTpeHHee cyneiickoe yoexaeHue u uatyuius // CoB. r0CTU-
mus. — 1958. — Ne 5

2 [lue. : 3opun I A. KpuMuHaMCTHYECKast 9BpHCTHKA. — [ pomHo, 1994. —T. 1.—C. 194.

172



FOTBCSI BIZIOMOO CTa0UIBHICTIO PO3B’sI3yBaHUX PO3YMOBHX 3aBiaHb. He3Ba-
YKAFO4YM Ha TXHE PI3HOMAHITTS 1 HECTAHJAPTHICTh CUTYAIIii, 0 MOSCHIOIOTHCS
BUTOHYEHICTIO CIIOCO0IB yYMHEHHsI 1 IPUXOBYBaHHS 3JI04UHIB, ICHYIOTb CBOTO
POy aJITOPUTMH, KOTPI IPYHTYIOTHCS HA IOBTOPESHHI O3HAK 3JI0YMHY 1 BU3HA-
YEeHHX CIIOCO0IB IXHHOTO BHUpimeHHs. Taki iHTYITHBHI IPHUITYIIEHHS MafOTh
MicCIle PU PO3CIIiIyBaHHI OKPEeMHX BH[IIB 3JI0YHHIB, TAKUX, 30KpeMa, 5K
BOMBCTBA, Y TOMY YHCJIi 3aMOBHI, BC1 PI3HOBHUIM PO3KPaIaHb Ta iH.

JlocBiz, SIK HAarpOMa/KEHHS 03HAK, [I0 BKa3yIOTh HA XapaKTep 1 MEXaHi3M
ozi1, Hafae 3MOTy MUTTEBO BUWICHYBATH Tl XapaKTEPHCTUKH, 1110 HalOLIbIIe
MPUTaMaHH1 BAMHEHHIO TOTO YM 1HIIOTO 37104MHY. Came 111 00CcTaBUHA 1 HOSCHIOE
IIBHIKE BUPILIEHHSI PO3YMOBOTO 3aBIaHHS, 110 JUIS IHIIHUX 0Ci0 1 CUTYyaIlii BU-
JA€TbCS HEPO3B sI3yBaHO0. Y 1IbOMY BiJJHOLLIEHHI CTAHOBUTH 1HTEPEC TaKHH
€JIEMEHT KPUMIHAJIICTUYHOT XapaKTePUCTUKHU 3JI0YMHIB, SIK THUIIOBA CJiJ10Ba
KapTHHa, TOOTO CYKYITHICTh CJIi/IiB, TPUTAMAHHUX TOMY YH IHIIIOMY BHTY 1 pi3-
HOBUY 37104uHIB. CI1iJ0Ba KApTUHA 32 CBOEIO CYTHICTIO € ()parMEHTOM BUHHIO-
BAHOTO 3JI0YKHY, BiZIOOpayKEHOTO B cltiiax. ToMy KapTHHA ITOJIiT BiTHOBIFOETCS
SIK MO3alyHa YaCTHHA 3arajbHOrO, 32 KO MOXHA 1IeHTH(IKYBATH TOJIIIO0 5K
1isie 1o Horo 4acTuHi. Y 11bOMY IUIaHI IHTYITHBHUI TIOIIYK Ma€ MpaBo Ha iCHY-
BaHHA. 3apa3 CIIOCTEPIracThCs MOBEPHEHHS /IO KOJIHIIHIX TEHACHIIH BHKO-
IIMPOKOMY CEHCI CJIOBa, TOOTO B PO3CIIIIyBaHHI 1 CyIOBOMY PO3IIISIIL.

VY nuckycisix 1 TBEpKEHHSX BUCIOBIIOIOTHCS MPOMO3HIIIT ITPO 3aCTOCY-
BaHHA TaK 3BAHUX HETPAJULIHHUX 3HAHb 1 METO/IB, 110 MOXKYTb OyTH BHKO-
pUCTaHi 3 METOIO HAMOUIBI €(hEKTUBHOTO PO3CIIITyBaHHS 3JI0UMHIB, JIiarHOC-
TUKHU PUYETHOCTI 10 3JI04HHY, 311HCHEHHS PO3LIYKY.

YV BHUCOKIH «HayKOBii» iHTEepIpeTaii miIHIMaloThCs MTOCTapiIi TOTMHU
PO BUKOPHUCTAHHS JIAH-JICTEKTOPIB IS NIArHOCTUKH 3JIOYHMHIIS, KHHECHKH,
TIITHO3Y 1 HETPAIUIIIMHUX IICHXOCHEPTeTHYHHX 3HaHb Y BUTIISAI TeJenarii i
SICHOBHJIIHHS SIK SIBUIII, TIOB’SI3aHUX 31 CBITOBUM PO3yMOM, BCECBITOM, €HEP-
TeTHYHUMH # iHpOpMAIiHHIMYU KaHaTaMu' .

[Ipu 11bOMY CTBEPJIKYETHCS, O BCI HA3BaHI METOJM MalOTh BUCOKI
i3HaBaJIbHI BIACTUBOCTI, 110 HAJa€ 3MOTy HaWOUIbII e()eKTHBHO PO3KPUBa-
TH 37I04MHU. Pa3oM 3 THM METOIMKH IXHBOTO MPOBEICHHS HE HA3UBAIOTHCH 3
Ti€i IPOCTOT MPUYUMHMU, IO 1X HE iICHY€, a00 TOMY, 110 iXHiif BUHAXI]] Bipa3y
3pOOUTH SIBHOKO a0CYpAHICTh KOHIEMIIIH, 1110 HABOJISATHCSI.

Jlo kateropiii, OIM3bKHX 32 CBOEIO CYTHICTIO JIO 1/I€aTiCTUYHO TiyMade-
HUX IHTYITHUBHUX 30arHEHb TUX UM HIIUX SIBUI 200 (aKTiB, HAIEKHUTH T10-

! us.: Knumenko H., Knusyos O. MOXIMBOCTI BAKOPUCTAHHS B PO3CIIi Iy BaHHI 3J10-
YHHIB: JeSKUX HETPAIUIIHUX KPUMIHATICTHYHHAX Ta CIelialbHUX 3HaHb 1 METO/IB //
[IpaBo Ykpainu. — 1998. — Ne 1.
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HATTS ACHOBUAIHHS. OCTaHHE MOSCHIOETHCA SIK MPOLIEC HAIyTTEBOTO CIIPH-
HHATTSI 00’ €KTUBHOTO CBITY, 3/aTHICTh CIIpUUMATH B mIpolieci 6ioindopma-
iHOTO 0OMiHY 300pakeHHsI 00’ €KTIB, Ha SIKI CIPUIMAaIOYHil HACTPOIBCSI.
[HIIUMY cI0BaMU, SICHOBUJIIHHS — 1€ MOYJIUBICTh CIIPUHHSTTS (DAKTIB, 1110
BUHHMKAE 11032 aHAJT30M TIeBHOI iHpopMaii. MieTbes npo HaxBixuyBaHHs,
OCSISTHHSI, 0c00MBe OaveHHs1 00’ €KTIB, OAIH, GakTiB 0COOO00, 10 BOIOJIE
MI03aMEXHOI0 Yy TIHBICTIO. Y GiIBII JOCTYITHOMY PO3yMiHHI — II€ CyTh
JIOIH, 110 BBAXKAIOTh ce0e eKCTPAaCEHCAMHU, OCITaloTh ICTUHY HEBiOMHUMHU
HIISIXaMH.

HayxoBwii oIy y 1ib0My BiTHOIICHHI 1 CEHCAIIIIHI «3HAXIKI» ITOKa3a-
JIH, 1[0 3BEPHEHHS JI0 SICHOBH/IIHHS € HIYUM THILIUM, SIK TyPUCBITCTBOM, Jiajie-
KUM BiJl HAyKOBHX JIOCII/PKeHb. [IpOHUKHEHHS B IIPAaKTUKY CYIOYMHCTBA pe-
3yJIBTATIB TAKOTO POIY «IOCHI/PKeHbY CHPUYUHSE MOPYIICHHS HE TiNbKU 3a-
KOHHOCTI, a if ETHYHUX HOPM, III0 € OJTHAM 3 TOJIOBHHX TTOKa3HUKIB TYMaHHOTO
CTaBJIEHHS JI0 0COOUCTOCTI, 1110 TOTpaIuia B opOiTy CyIOBOTO MIPOLECY.

VY nepeaicTopii [bOro MATAHHS MaJIM MicIie TBOPH, TIPUCBSYCHI /1€l TaK
3BAHOTO «CITITI0T0 MUCIICHHS'.

[Ipore, mapamerpu crienu(iku TAKOTO MUCIICHHs HE OyJIM BUSBIICHI 1
MOJIOHI MPOMO3HUIlii He 3HANIUIH MATPUMKH. OIHO3HAYHUM CTallO0 TBEP-
JUKSHHSI TIPO T€, 110 PO3YMOBA JIisNIbHICTh, B TOMY YHCIIi BUPIIICHHS PO3Y-
MOBHX 3aBJIaHb, MIJIKOPSETHCS 3arajlbHUM 3aKOHAM JIOTIKH 1 € IpodeciitHO
3a0apBIIEHOI0, IO HE € IMiICTABOIO /IS IXHBOT TEPMiHOJIOTIYHOT CaMOCTiii-
HOCTI.

Pa3zoM 3 TUM He MO)KHA HE BIJ3HAYUTH 1 Ty 00CTaBUHY, 110 Ipodeciiini
3HAHHS CIIPUSIOTH TIMOUHI ¥ TBOPYOMY ITiJIXOAY JIO BUPIIIEHHS PO3YMOBHX
3aBJIaHb.

SIK110 TBOPUICTh PO3MILAATH K YCUISKY NPAKTHYHY UM TEOPETHUHY
JUSUTBHICTB JIFOIUHH, B SIKii BAHUKAIOTh HOB1 pe3yJIbTaTH (3HAHHSI, PillICHHS,
croco6u jii)?, To ciriua MisIbHICTh, 6€3CYMHIBHO, € TBOPUOIO, 3yMOBJICHOIO
npodeciiHUMH 3HAHHSIMHU.

TakuM 9WHOM, y CIIYIH AISITEHOCTI TOEIHYOTHCS JBa BUJIH PIllICHb
PO3YMOBHX 3aBIaHb, 1[0 CTOCYIOTHCSI BAKOPUCTAHHS aJTOPUTMIB, 3 OTHOTO
00Ky, 1 3BEpHEHUX JIO TBOPYOTO MUCIICHHS — 3 JPYTOTO.

! lus. : Walder Hans. Kriminalistisches Denken. — Hamburg, 1962; Pamunos A. P.
CynebOHas nicuxonorust yisi cienosareieid. — M., 1967.

2 Mewepsixosa b. I, 3unuenxo B. I1. Tlcuxonorndeckuii cioaps. CIT6., 2003. —
C. 536.
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B. Illenimuko, unen-xopecrionnent AllpH
VYkpainu

IIpo6semu ¢popmyBaHHS Ta 3aCTOCYBAHHS
TUINOBUX TAKTUYHUX ONepaLii
y CJigvii JiiJIbHOCTI

Po3BHTOK KPUMIHANMICTHYHOI TAKTHKH XapaKTEPU3YETHCSI PO3POOKOIO
HaWOIIBIN TOMIIBHUX KOMILICKCIB CJIIAYHMX Jil, ONIEPATUBHO-PO3IIYKO-
BHUX Ta OpraHi3amiiHux (4u opraHi3amiiHO-TeXHIYHUX ) 3aX0/liB CTOCOB-
HO 3aBAaHb PO3CIiAyBaHHA 1 ciaiguux cutyauiil. Taki po3poOku MarTh
Pi3HY CIIPSIMOBAHICTh Ta OCOOIHMBOCTI 1X 3aCTOCYBaHHSA y CJIINUiN HisTb-
HOCTI.

VY cywacHi#l KpUMiHaJIICTHYHIN TaKTUII BUKOPUCTOBYETHCS TIOHSITTS
TaKTU4YHOI onepallii, xoua npobiiema TAKTUYHUX OIepaliil y Teopii kpumi-
HAJIICTUKH HAJEKHUTh JI0 JUCKYCIHHUX. [CHY€e HaBiTh JyMKa, 3TiHO 3 SKO
HAYKOBO-ITPAKTUYHI 3HAHHS [IPO TAKTUYHI onepailii (GopMyBaKcs Ta pO3BH-
BaJIuCs O€3CUCTEMHO, TOMY Ha ChOTOJHI BOHH HE MOXKYTb [IPETEHyBaTH Ha
OKpeMy KpUMIiHaJICTHYHY Teopiro'.

3aciyra y MocTaHOBII MPOOJIEMH TAKTHYHHUX OTEpaliii HaJeKUTh
A. Tynosy?. YV usomy cenci P. Benkin nucas, 1110 aBTop MEepIIUM y BiTUU3-
HSHIH KpUMIHATICTHUII COPMYIIOBAB 1 3aIIPOITIOHYBAB PO3B’sI3aHHS MPO-
0JleMU TaKTUYHUX OIepaliil — KOMIUIEKCY 3aXOAiB 1 Ail ciifguoro npu
BHPIIICHH] 3aBJJaHb PO3CIiAyBaHHsA. BiH apryMeHTOBaHO OOTpyHTYBaB
HEOOXIJHICTh PO3POOKH TAKTUYHUX OIEpallid HaralbHUMU NOTpedamMu
KPUMiHaIICTUYHOT Teopii 1 Cig40i MPaKTHKH, OCKITBKH CTAJIO0 OYEBH/I-
HHM, IO HE MOKHa 00OMEXyBaTHCS pO3pOOKOI0 peKOMEHIAIIH 1010
MPOBEACHHIO OKPEMHUX CJIITYUX JIiHi, a HEOOX1JHO 3aCTOCOBYBATH X KOM-
IJIEKCH, KOTPi 0araTo y YoMy € TUIOBHUMH 1 MIOBTOPIOIOTHCS Y CBOIX OC-
HOBHHX TapaMmeTpax’.

! us.: llesuyx B. M. KpumiHanicTidHa TEOpisi TAKTHYHUX OIEpaLiiii: mpo0ieMu Ta
MepCIIeKTHBHU (OpPMYBaHHS // AKTyabHi IPpOOIeMH KpUMIHATICTUKI: Marep. Mi>KHApOI.
HayK. -pakT. KoH). — X., 2003. — C. 47.

2 Tus.: dynos A. B. O pa3paboTke TAKTUUECKUX ONEPALMid [IPU PACCIIEIOBAHUN
npectyrieHui // 50 aeT coBeTCKOI MPOKypaTypsl U MpoOIeMbl COBEPIICHCTBOBAHUS
npeaBapurensHoro ciaeactsus. —JI., 1972. — C. 23-26; tiozo ac. TakTiyeckue onepanuu
IIPU pacciieJOBaHUHU NpecTyieHuil. — Mu., 1979.

3 Tus.: beaxun P. C. PedpeparuBHblii paszen // KpuMuHanucTuaeckas SHIMKIIOME-
s, — 2-¢ u3., gom. — M., 2000. — C. 318.
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KonnenTyanbHi 0CHOBH ()OPMYyBaHHS TAKTHYHHX OIepalliii BUCBITIIIOBa-
JIMCh Y HAYKOBUX IPALIX Pi3HUX BUCHUX-KpuMiHaiicTiB!. OcTaHHIM Yacom
pO3po0Ka TAKTUYHUX OMEpalliil MpUBEPHEHA JI0 OKPEMUX KPUMiHATICTUIHUX
METOIUK>.

VY piteparypHUX JpKepesiaX BUKOPUCTOBYIOTHCS Pi3HI TEPMIHH JUTsI T103-
HaueHHS TaKTUYHOI oreparlii. Hepinko ii iIMEHYIOTh «TaKTHYHOIO KOMOiHa-
I€I0», KKPUMIHATICTHYHOIO OIEpaIli€loy, «CIeniaTbHOI ONepaIicoy,
«KPUMIHATICTUYHOIO TAKTUYHOIO KOMOIHAIII€I0», «CUCTEMOIO CIITUUX IiH»
a00 «TakTHYHAM (KpUMiHATICTHYHNUM) Komiuiekcom»®. 1. Komapos nepemniuye
TaKi BiJJOM1 Ha3BH 1[bOTO MOHATTA: TakTU4HA (A. Jynos, B. IlllukaHos,
JI. lpankiH Ta iH.), MmetonnuHa (M. CeniBaHoB), kpuMiHaiictuana (M. 516-
nokoB), crpareriuna (B. O6pa3uoB), kpuminantictuuHa TaktnyHa (B. [luka-

! Tus.: Benkun P. C. Kypc kpumunamuctuku: B 3 1. — T. 3: KpuMuHanuctuaeckue
cpezcTBa, IpueMsl U pekoMenaanuu. — M., 1997. — C. 202-235; Komapos U. M. Kpumu-
HATMCTHYECKUE OTIEPAIiH B T0CyNeOHOM Mpon3BosicTBe: MoHorpadus. — baprayi, 2002;
Muxanvuyk A. E. [loHsTHE TaKTHYECKUX KOMOMHAIMI [IPU MPOU3BOICTBE CIIEICTBEHHBIX
neticteuii // Teopus 1 IpakTHKa KPUMHUHAINCTUKH U Cy1eOHOU SKenepTH3bl. — Caparos,
1990. — C. 50-59; lluxanos B. H. Pa3paboTka TeOpUH TAKTHUECKUX OMEPAINii — Baxk-
HelIlee yCIOBHE COBEPIICHCTBOBAHMS METOJMKH PAacCiel0BaHUs MPECTYIUICHUH //
Meronyka paccienoBaHus IpecTyIUIeHui (00mue monoxeHus1): Marep. Hayd. -IIPaKT.
KkoH(. — M., 1976. — C. 155-159; iioeo src. TeopeTndeckre OCHOBBI TAKTUIECKUX OTIe-
pauuii B paccienoBaHuu npectyrieHuid. — Upkyrek, 1983; iioeo orc. Teopus TakTude-
CKHX oIlepanuii ciuenoBareist / AITOPUTMEI M OpTaHHU3aIHs PEIICHHs CIeACTBEHHBIX
3anad. — Upkyrck, 1982. — C. 64—66; [pankun JI. . OcobeHHOCTH HHPOPMATHOHHOTO
HOKCKa B MPOLIECCe PACCIISIOBAHMS U TAKTUKHU CIeACTBUs // TIpoOiaeMbl TOBbIIEHNS
3¢ GeKTUBHOCTH ITpeaBapuTenbHOro cieactus. — JI., 1976. — C. 54.

2 NTuB.: Bapyaba B. M. Po3ciiyBaHHsI 37I09MHIB, 10 BUMHSIOTHCS OPraHi30BAHIMHE
3JI0YMHHUMH TPyTHaMH (TaKTHKO-TICHXOJIOTiYHI OCHOBH): Monorpadis. — X., 2004. — C. 87—
94; 300posro C. @. TaxTnuHi onepauii npu po3ciiyBaHHI BOMBCTB, 10 BUNHSIIOTHCS
OpraHi30BaHUMU T'PYIaMU 1 3JIOYMHHUMH OpraHizamissMu: ABToped. IuC. ... KaH].
fopua. Hayk: 12. 00. 09. —X., 2002; @omuna A. C. Taktuueckas onepauust « ATpulOyust
Tpyna» («Mnenrudukays Heorno3HaHHOTO Tpymay) // 50 ner B kpumuHaiuctuke. K 80-
neruio co aus poxaenus P. C. benkuna: Marep. MexayHap. Hayd. KoH(. — BopoHex,
2002. — C. 266-276; bopucenxo 1. B. Opranizanist Ta IpOBeIeHHS TAKTUYHHUX OTEparlii
HPHU PO3CIIiyBaHHI BOUBCTB 3 pO34iIeHyBaHHSIM Tpymna // BicHuk Akanemii nmpaBoBux
Hayk Ykpaiau. — 2001. — Ne 3(26). — C. 213-225; Kuszes B. A. [IpoOnemMbl TaKTHIECKHX
orepanuii B METOIUKE PACCIE0BaHHS XHUIIEHUH TOCYJapCTBEHHOTO MITH OOIIIECTBEHHOTO
nuMyIectBa: ABroped. Jc. ... Kau. ropun. Hayk: 12. 00. 09. — X., 1986; Bynykos O. IO.
TakTrueckas onepanust «JIMIHOCTH MIPECTYITHUKA» B PACCIeOBAHNH YOUICTB IIpH OT-
cytcrBun Tpyna // [lpobaemu 3akoHHOCTI: Pecn. MixkBifom. Hayk. 36. / Biam. pen.
B. . Taniit. — X., 2001. — Bumn. 49. - C. 166-175.

3 Nus.: [llesuyx B. M. KpumiHanicTu4Ha TeOpisi TAKTHIHUX OIEparliii: mpodiemu
Ta nepcrnektusu popmysanus. — C. 48.
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HOB) oneparii, caigya (B. Kongin), Takrnuna (P. benkin, A. Muxanpuyk) i
orepatuBHO-TakTH4HA KoMOiHamii (P. benkin), Takruunuii (B. O6pasnos,
M. CemniBanoB), kpuminamictnaHuid komrieke (I. Copokotsarin, O. Lminr),
cxiagauil TakTrnanuii mpuiiom (O. Ouydin)'.

[ToemHaHHS CNIAUMX Mil, OTIEPATHBHO-PO3IIYKOBUX Ta OpraHi3aIliitHux
3ax0/iB Tpeba iMeHyBaTH caMe TaKTUYHOIO OTEPaIi€r0, OCKUIBKN OCTaH-
HSI — II€ 3aci0 KPUMIHATICTHYHOT TAKTUKH, SIKHH BH3HAYa€ HAHOUIBII J10-
LIJTBHY MOCIIJIOBHICTh MIPOBEICHHS i, IX 4eproBicTh, MopsIok. Po3podka
TaKTUYHHX OMEpaIiii Mae CIPUSATH ONTHUMI3allli PO3KPUTTS 1 PO3CITiIyBaHHS
3JI0YMHIB, Tepen0dadae BCTAHOBICHHS B3a€MO3B’SI3Ky 1 B3a€EMO3aJIEKHOCTI
MIX OKPEMUMH CJIITUUMHU JISIMH, ONIEPATUBHUMH 1 OpraHi3aiiiHuMK 3aX0/1a-
mu’. TakTu4HA omeparis Mae po3poOIIsATHCS i 3aCTOCOBYBATHCS AJIsI BHPi-
[ICHHST OKPEMHX MPOMDKHHUX TAKTUYHHX 3aBIAHb PO3CIIIAyBaHHS’.

1. Komapog 3a3Hauae, 1o Hemae OBHOT SICHOCTI Y BITHECEHH] KPUMIHATICTHY-
HUX OTepalliif 10 IEBHOTO PO3ILTY KpUMIHATICTUKH. UM IPaBHITLHO BITHOCUTH i
TUTBKH JIO KPUMIHATICTUYHOT TAKTHKH 200 % BOHA — MOBHOIPABHHUH €JIEMEHT
KPUMIHATICTHIHUX METOIUKH Ta TeXHIKK? J[yMKH BYSHHX 3 I[bOTO BAYKJIMBOTO JITISI
HAYKOBO-TIPAKTUYHKX JIOCITI/DKEHb TUTAHHS HeoqHO3HauHi*, [[pHXAIBHUKA TaK-
TUYHHX OTIepalliii MOIISFOTHCS Ha THX, XTO BBKAE iX KATETOPIEI0 KPHMIHAIIC-
TUYHOI TAKTHKH, 1 TUX, XTO BKJIFOYAE iX IO KATeropii KPUMIHATICTUYHOT METOTHKH.
IcHye Takoxk TOuKa 30Dy, BIIMTOBIHO 70 SIKOi KPUMIHAJICTUYHI Orepailii MaroTh
TMOCIZIATH MICIIe MIXK TAKTHKOFO 1 METOTHKOKO PO3CITiTyBaHHS".

3a HallMM ITepeKOHaHHSM, TAKTHYHA OIepaLlis € KaTeropiero KpUMiHATICTHY-
HOI TaKTUKK. B KpUMIHANICTUYHINA METO/IUIII TAKTUYHI Orepariil 3HaXOAATh CBIl
KOHKPETHHH IPOSIB CTOCOBHO TTEBHOTO BUTY 37I0YMHIB, BUIOBOT CIIPSIMOBAHOCTI Ta
3MiCTy. AJie 3arajibHi MpOOJIeMHU TAKTUIHUX Ofepalliil (Teopis a00 BUSHHS PO
TAKTUYHI OTiepartil) MatOTh TOCIIHKYBATHCS B KPUMIHATICTUYHIN TAKTHITC.

! Tus.: Komapos U. M. Bxa3. npaus. — C. 29.

2 us.: lenumsro B. 0. Kpumunanucruka: Kype aekuuit. — Usn. 3-e. — X.,
2006. - C. 147.

3 uB.: Llesuyk B. M. ®OpMyBaHHS TAKTHYHUX OMEpAlliil y KpUMIHAIICTHI: aK-
TyaJbHi mpodiemu cborozeHHs // [Ipobinemu 3akoHHOCTI: Pecr. MixkBizoM. Hayk. 30. /
Bign. pea. B. 5. Tamiii. — X., 2004. — Bun. 70. — C. 84.

4 us.: Komapos U. M. Bxas. npaist. — C. 29.

5 Mus.: Tam camo. — C. 29.

¢ A. JlynoB MpoToOHy€E BIAHOCUTH TaKTHUYHI Omeparii He 0 3MiCTy KpuMiHaiic-
THUYHOT TaKTUKH, a O CAMOCTIHHOTO PO3MiTy HAayKH, KU CIIiJl yTBOPUTH Ta Ha3BaTH
«Oprasi3aiiifHi OCHOBU PO3CIiTyBaHHS». L[e 3yMOBIIEHO THM, 1[0 TAKTUYHI Omeparii
€ dopmoro opraizalii po3ciigyBaHHs, a IX po3poOKa — OJMH 3 BU/IB OpraHizariiHoi
NISTTBHOCTI 1O PO3CIiAyBaHHIO 310unHIB (1UB.: [yno6 A. B. TakTuueckue onepamnuu
TIPU paccienoBaHuy npectymieHnit. — M., 1979. — C. 44; Benxun P. C. PedeparuBnsrit
pazzmen. — C. 318).
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YV KpUMiHATICTHYHIH JIiTepaTypi 3alpOOHOBAHO Pi3HI BU3HAYCHHS OHATTS
TAKTUYHOI oreparlii. binbIIicTh BU3HAYEHb MICTIThH BKa31BKY Ha Te, 110 TAKTHY-
Ha Onepallisi — 11 KOMIUIEKC, CIIOTyUYeHHsI, TPyIia Yd cucTtema il ta (abo) 3a-
xofiB. Tak, M. SI0610koB 3a3Ha4ae, 1110 TAKTUYHA OTIEpaIlist — I1e CUCTeMa Pi3HO-
TO POy B3a€MOIIOB SI3aHUX JiH, MPUHOMIB (HE TUIBKHU CITITINX, a i ONlepaTuBHO-
PO3IIYKOBHUX), 00’ €JHAHMX €TUHUAM 3ayMoM Ta kepiBHUITBOM'. O. CepoBa
IMIIIE, 1110 TAKTHYHA OIepallis — CHCTeMa 3aX0/iB, CIIPAMOBAHUX Ha PO3CIiAY-
BaHHsI 3JI0YMHIB Y MeXax OfiHiel KpuMiHabHOI cripaBu?. JI. JIpankiH Bigmivae,
10 TAKTUYHOIO OIEPAITIEI0 € KOMIUIEKC CIITYHX, OMIEPATHBHO-PO3IITYKOBHUX,
OpraHi3ariiftHO- i IrOTOBYMX Ta 1HIIKX JTi, 110 MPOBOJSITHCS 32 €NHUM TUIAHOM
1 CIIpsIMOBAHI Ha BUPIIICHHST OKPEMUX MPOMDKHHUX 3aBIAHb’.

BaxmBor0 03HAaKOK TAKTUYHOI OIepallii € Te, [0 BOHA BUKOHYE CBOT
poboui QyHKIIT y MPOMIKHUX 3aBIAHHSAX po3ciityBaHHs. A. [lynoB cinymiHO
BBQ)KA€ OCHOBHOIO O3HAKOIO TAKTHYHOI Orepanii HasiBHICTh METH, 3aBJIaHHS,
sIKE€ HEOOX1IHO BUPIIIUTH 32 JIOIIOMOTOIO MEBHOT CYKyIHOCTI TAKTUYHUX
3aco6i?. M. CanTeBChbKuil MHIIIE, 1110 TAKTUYHA OTIEpallisi — I1e 3aci0 isiib-
HOCTI CJ11Y0T0, 3aCTOCOBYBAaHHUH /7151 BUPILICHHS TAaKTUYHUX 3aBJaHb, 110
BHHHKAIOTh ITPU PO3KPUTTI, PO3CIiAyBaHHI 1 MOMEPEIKEHHI 3I0YHHIB’.

VY cydacHii KpUMiHAJIICTHYHIH JIiTeparypi Maju Miclie CripoOn BUOKpe-
MUTH O3HaKd TakTU4yHOI omeparii. Tak, C. 370pOBKO 0 CYyTTEBUX O3HAK
TaKTUYHOI OTepartii BiTHOCUTD: 1) crioimydeHHs! (KOMIUIEKC, CUCTEMY) OJTHOM-
MEHHHX 200 pI3HOHMEHHHUX CITYHX JIii, a Takoxk (a00) oriepaTHBHO-PO3IITY-
KOBHX 3aXOJIiB, @ 1HO/I i OpraHi3aiiiHO-TEXHIYHUX 3aX0/iB; 2) y KUIbKICHOMY
BIJIHOILICHHI 1€ 3aBKM JBI ¥ OlbIie J1iit a00 JBa uu OLIbIIe 3aX0/iB; 3) i,
10 BXOAATH J0 TAKTHYHOI Orleparlii, TOBUHHI OyTH OB’ si3aHi, B3a€MO3YMOBIICH1
1 B3a€MO3aJIeKHI; 4) BUKOHAHHS JT1i MPUITYCKAE 1X TIEBHY YeProBiCTh (TIOCIII0B-
HICTBh) 20O OJIHOYACHICTB; 5) omepallisi BUPI3HIEThCsT BUOIPKOBICTIO 1 CIIPSIMO-
BaHICTIO HA BUPIIICHHS TPOMIKHOTO 3aBJIaHHs PO3CIIiAyBaHHS; 6) onepariis
BiJlirpae poiboBy (YHKIIIO IIO/I0 BTy 3JI0YMHY; 7) CUCTEMa il TAKTUIHOT
orepallii cuTyaliifHo 3yMoBIieHa, epeKTHBHA il MOXKJIMBA JIMIIE B TOYHO

! Tus.: A6nokoe H. IT. Kpumunanuctuka: YueOHuk. — M.: Mzxa. rpynna HOPMA—
HNH®PA-M, 2000. - C. 191.

2 Tu.: Ceposa E. B. KpUMHHAJINCTHYECKOE YUCHHE O TAKTHYCCKUX HPHEMax, KOM-
OonHamusx n onepanusx // Kype xpuvmnnamuctuku: B 3 1. — T. 1: O6mereopernueckue
Bompockl. KpumnHanucTuueckas texuuka. Kpumnnanuctuueckas taxruka / Iox pen.
O. H. Kopurynosoit u A. A. Crenanosa. — CII0., 2004. — C. 482.

* us.: Jqpankun JI. A. Bkas. npaus. — C. 54

4 us.: [{ynos A. B. TakTrueckue onepaiyu Mpu pacClieIOBAaHUH MPECTYIIICHUM. —
C.43

> Mus.: Canmescovruii M. B. Kpuminanicruka: Iinpyunuk: V 2 4. — X., 2001. —
Y.2.-C.79.
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BU3HAYCHHX CIIIYMX CUTYaIlisIX; 8) eJIEMEHTH TAKTUYHOI orepalii 00’ e1HaHi
€IMHUM 33/TyMOM, MalOTh €IMHY LIJIbOBY CIIPSIMOBaHICTh; 9) oneparis npu-
MyCKa€ €JIMHE KEPIBHUIITBO 3 OOKY CJIIIY0T0 HE3aJIKHO BijJl CyTHOCTI JIiid,
110 BXOAATH 10 Hel; 10) aii mpoBasIThCs 3a €AMHUM IUTaHOM .

B. IlleBuyk BBaxae, 1110 B OCHOBY BU3HAYECHHS MOHATTS «TaKTHYHA OIle-
partisi» MOXyTh OyTH MOKJIAJICHI TaKi O3HAKU: a) CUCTEMHICTh B3a€EMO3aJICK-
HUX } B3a€EMOY3TOJUKEHHX CIIITUUX, ONIEPAaTHBHO-PO3LIYKOBUX Ta IHIIMX Jii;
0) 0OyMOBJICHICT 1i€T CUCTEMH JIiH CIITYO0I0, a 1HO/I ¥ TOCIITI0I0 CUTYa-
Li€10; B) INIAHOMIPHICTh IX IIPOBEAEHHS U peaji3alii; I') KepiBHa pob CIIij-
40ro (32 BUHSTKOM OTEPATHBHO-TAKTHYHHX OTIEpaIliif, i KepIBHUKOM MOXKeE
OyTu i mocazioBa ocoba OpraHiB Ji3HAHHA); ) HUJICCIPSIMOBaHICTh il Ha
BUPIIICHHS OKPEMUX TPOMIKHUX TAKTHIHUX 3aBIaHB .

TakTruna oneparrisi — I1e MOEAHAHHS OJTHOUMEHHUX 200 PI3HOUMEHHHUX
CIIAYMX Jiid, OIepaTHBHO-PO3LIYKOBHUX, OPraHi3aliiiHuX 3aX0/IiB, CIIPSIMOBa-
HUX Ha BUKOHAHHS [TPOMIXKHOTO 3aBJaHHS PO3CIIAyBaHHS y JaHINd CIiA4in
cutyarii. TUIIOBa TaKTHYHA OIEpallist — IIe aJIrOPUTM, Iporpama i ciiji-
4Oro, ONepaTuBHOTO NPAIliBHUKA, IHIIUX OCI0 1110/10 3aBJaHb, SIKi BAHUKAIOTb,
1 CIIITUUX CUTYyaIii.

Po3poOka Teopii TakTHYHKX Oreparliil nepeadadae po3nis] OKpeMHX ixX
BUJIIB Ta BU3HAUEHHs BHYTPIIIHBOIO 3MicTy. B kpuMmiHanicTuuHii giteparypi
MaJjy Miclie cpoOU MPOIIOHYBaTH 1 pO3IIAAaTH OKpeMi TakTuyHi onepartii. Tak,
HaAWOLTBII PO3POOIICHIME TAKTUYHUMH oriepartismu €: «Ilepesipka amioi mino3-
proBaHoro», «Ilomyk Tpyma, MPUXOBaHOTO 3IOYHHIIEMY, «Po3mryk»®, «3arpu-
MaHHS 0COOJIMBO HEOE3MEUHOTO 3JIOUMHIISH, «BiIKoyBaHHS MaTepiaibHOTO
30UTKY», «PO3IIYK 3ITOYHHII TI0 FapsurX Clinaxy, «Arpudyiis tpyma»?, «Oco-
0a 3mounHIE, «|neHTHdIiKaLlis HeYITI3HAHOrO TPyHay® Ta iH.

[Ipu po3ciityBaHHI TUX YH THIIUX 3JI0YUHIB MOXKYTh OyTH BUOKPEMIICH]
TaKTUYHI Oleparii BiIMOBIAHO 0 MPOMIKHUX 3aBIaHb, SKi MalOTh YMOBHE
no3HayeHHA: «BcTraHoBIEHHS O4eBUILIBY, «3a0e3MeueHHs MaTepiaJbHIX
30UTKIB», «JloKyMeHTY, «Po31yk 31104uHIs», «BecTaHoBIeHHS 0coOu xep-
TBU», «ATpuOyIis Tpyna», «BctanoBieHHs1 (iKTUBHOCTI MPaBOUYHUHY Y,

! Tus.: 30oposko C. @. Po3ciigyBaHHs BOUBCTB, 1110 BANHSIOTHCS OPraHi30BaHUMH
3JI0YMHHUMMU TpyIamMHu (THIIOBI TakTHYHI onepaii). — X., 2004. — C. 15.

2 Tus.: lleguyx B. M. ®opMyBaHHS TAKTHYHUX OTEPAIliil Y KPUMIHATICTHUIIL: aKTy-
anpHi Tpobnemu cporopeHHs. — C. 85.

3 Nus.: luxanoe B. M. AKkryaiibHbIE BOIIPOCHI YTOJIOBHOIO CYIONPOM3BOICTBA U
KPUMHHAIUCTHKH B YCIIOBHSAX COBPEMEHHOTO Hay4YHO-TEXHHYECKOro mporpecca. — Mp-
KyTcK, 1978. — C. 147, 148.

4 us.: Canmescokuii M. B. Bka3. npaist. — C. 83.

5 Tus.: Bynynykos O. FO. Bkas. mpaus. — C. 166-175.

¢ Mus.: @omuna A. C. Bxa3z. npaigt. — C. 266-276.
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«Heiitpamizarist IpoTUiN PO3CITIyBaHHIO 3JI0UMHIBY, «3aXUCT JIOKA3IB» Ta
ir. ! Jlo BaXKIHBUX KPUMIHATICTHYHUX OMepallii, sik BBaxkaB [. MarTycoBCchKuil,
MOXKyTb OyTH BinHeceHi «Ilorryk mMaitHa», «[JokyMeHT, «3aTprMaHHs?.

[ToBTOpIOBaHICTh NMEBHUX TAKTUYHUX OMNEPAIliif, IX TUIIOBUH XapakTep
JIO3BOJIMIIH JIEIKUM aBTOPaM BUCIIOBUTH IYMKY IIPO iX 000B’3KOBICTh. 30K-
pema, O. baeB 3a3Haudae, 0 ICHYIOTh 000B’SI3KOBI TaKTHYHI omneparii npu
pO3cityBaHHI 37I04HMHIB. 3a HOro MipKyBaHHSIM, 10 000B’I3KOBUX TAKTUYHUX
oreparii MoXKyTh OyTH BiJTHECEH] «3axucT 1oka3iBy» Ta «[lepeBipka mokasaHb
ocobwu, sika Bu3Haaa cebe BUHHOIO y BUMHEHHI 3JI0YMHY» . 33 HAIIUM Tiepe-
KOHAHHSM, TIOJILT TAKTHYHUX ONEparliif Ha 000B’s3K0BI Ta HEOOOB SI3KOBI HE
€ o6rpyHToBaHUM®. BinHeceHHs TAKTHYHUX 3aCO0IB 10 000B’SI3KOBHX O3HA-
4ae BTpaTy HUMHU TAKTUYHOTO XapaKTepy.

Ha cyuacHoMy eTarii crioctepira€ThCsi TSHJICHIIIS, TOB’s13aHa 13 Mepexo-
JIOM BiJl PO3IJISAY 1 MPOMOHYBAHHAM OKPEMHX TaKTHYHHUX OTepalii 10 ix
THUITI3aLi] 00 OKPEeMUX BUAIB (UM Kareropiii) 3nmounHiB. Tak, B. Konoano-
Ba JI0 3HAYYIIUX TAKTUYHUX OIEpaIliil Ipu po3CililyBaHHI BOMBCTB BiJHO-
cuth: «Ocoby BOUBIIY», «CKila] 1 poaboBl PYHKIIT 3TOUMHHOT TPYIIN»,
«SHapAAIS 3M04HHY», «CBiTONBKY 0azyy, «Miclie nepeOyBaHHS 3MOUHNHII .
Binb ckiagHy i€epapXiro THIIOBUX TaKTHYHHUX OMEpaIliii Mpyu po3citiIyBaHH1
BOMBCTB, YUNHEHUX OPraHi30BaHUMH 3JI0YMHHUMHU TPYNaMU, IPOIOHYE
C. 3mopoBko. Ha #ioro 1yMKy, MpOCTEKYETHCS B3AEMO3B’I30K TAKTUIHHIX
3aBJIaHb PO3CITIAYBAaHHS | TAKTHYHMX orepamiif. [Ipraomy B Mexax BHpIIICH-
HSl IPOMDKHUX 3aBJIaHb PO3CIIIIyBaHHS MIPOIIOHYIOTHCS TaKi TAKTHYHI OTIe-
pamii: 1) BcTaHOBJICHHS XapakTepy 1 Buay BOuBcTBa: a) «OpranizoBaHH
xapaktep BOMBCTBa», 0) «Buj BOUBCTBaY, B) «3B’ 430K BOMBCTBA 3 1HIIUMHU
37I0YMHAMI»; 2) BCTAHOBIICHHS MICIIA 1 Yacy BUMHEHHS BOMBCTBA: a) « YMOBHU
BOMBCTBA»; 3) BCTAHOBJICHHS CIIOCOOY 1 3Haps b BOMBCTBA: a) «MexaHi3m
BUMHEHHS! (OpraHizailii) BOUBCTBay», 0) «MexaHi3M NPUXOBYBaHHSI BOUBCTBAY,
B) «3Haps i BOUBCTBa»; 4) BCTAHOBJICHHS! MOTHBIB YOUBCTBA: a) «BikTHM-
HICTB XKepPTBU», 0) « pyrnoBuit KOH(ITIKT»; 5) BCTAHOBIECHHSI 0COOH KEPTBU:

' uB.: lenumoro B. FO. Kpumunanuctuka: Kype nekiuit. — C. 147, 148.

2 JTu.: Mamycosckuii I” A. IKOHOMHYECKUE MPECTYTUICHHS: KDUMUHATMCTHICCKUI
aHamms. — X., 1999. — C. 155.

3 Tus.: baes O. A. OcHOBBI KpuMHHATUCTUKK: Kypc nekiuit. — 2-e u3f., nepepao.
u gon. — M., 2003. — C. 254-268.

* Xo4a y KpHUMIHANICTHYHMX JDKEPENax 3rajyrThCsl IPUXUIBHUKH (OpMYBaHHS
000B’SI3KOBHX TaKTHIHUX orepariii (ius.: Kauoocna JI. €. IlepeBipka oka3aHb Ha MiCIli
SIK eJIEMEHT TaKTU4HOI omepallii // Bicauk Akaznemii agBokarypu Ykpainu. — 2006. —
Bun. 6. — C. 109-112).

> us.: Konosanosa B. E. YOUICTBO: HCKYCCTBO pacciienoBanus: MoHorpadus. —
X.,2001.-C. 282.

180



a) «InenTudikaris HeBIi3HAHOTO Tpyna» («ATpulyis Tpynay), 0) «Coriab-
HUI CTaTyc )KEPTBUY», B) «3B’S3KU )KEPTBU»; 6) BCTAHOBJICHHSI 0COOM BOMBII:
a) «Oco0a BOMBIL», 0) «3B’sI3KK BOMBII 3 OpraHizoBaHUM (POPMYBaHHIM,
B) «CKJax i CTpyKTypa OpraHi30BaHOi IPYyIN», T) «3aMOBHHK BOUBCTBAY,
1) «[lomyk 3m04MHII»; 7) YCYHEHHS MPOTUIIT PO3CIiIyBaHHIO: a) «3aXUCT
CBIZIKiBY, 0) «3axucT m0Ka3iB»..

[Tpu po3crigyBanHi GiKTUBHOTO MiANPUEMHUIITBA, HA TyMKy B. Binoyca,
JIOIUTBHUM € TIPOBECHHS TaKTHYHHX (ONEPATHBHO-TAKTHYHHX) ONEpallii,
cepen SIKUX HalOUIbIy 3HAUYyIIICTh CTAHOBJIATH TaKi: «JlepxaBHa peectpa-
uisy, «Jlokyment, «IlincraBHa ocobay, «CriiBy4acHUKH», «PO3IIyK 37104nH-
14, L0 IePEXOBYEThCA», «3a0e3MedeH s BIIIKOAYBaHH MaTepialbHUX
30UTKiB». ABTOp MiJKPECITIOE, IO PO3CITITyBaHHS (BIKTUBHOTO ITiIPHEM-
HUILITBA CTABUTH MEPE]] CIIUUM 3aBJaHHs PI3HUX PIBHIB, /IS BUPIIICHHS
SIKMX HEOCTATHHO BUKOHAHHS OKPEMHUX CITIUUX Jii’.

B. Bapria0a 3a3nauae, 1110 HaiOUIbII BAKIIMBUMH TAKTHYHUMH OTIepallisi-
MU, SIKi MafOTh CICIU(ITHIHA XapaKTep P PO3CIiAyBaHHI 3JI0YMHIB, 10
BUMHSIOTHCS OPraHi30BaHUMU IpyramMu (He3aJe)KHO BiJl BUOBOI CIIPSMOBa-
HOCTI 3J104HMHY), €: 1) «OpranizoBanuii xapakrep 3m04uny»; 2) «Cxuay i
CTPYKTypa OopraHizoBaHoi rpymnu»; 3) «KopymmoBaHi 3B’s13ku OpraHizoBaHo1
rpynm»; 4) «B3aemonist opraHi3oBaHOi IpynH 3 iHITUMH 3JTOYHHHIMH (op-
MyBaHHSIMIY; 5) «[IpU4eTHICTS OpraHi30BaHOI IPYIX 10 3TIOYHHIBY’.

[Ti3HaHHS CYTHOCTI TaKTUYHHX OIEpalliii MOB’sA3aHO 3 PArHeHHIMU
xiacudikyBaru iX. Y KpUMiHAJIICTUYHIN JiTeparypi Oyiu 3arporoHoBaHi
pi3Hi migcTaBu Knacudikarii TaktnuHUX onepaniii. Tak, M. f16mokoB Tak-
TUYHI onepauii knacugikye 3a: 1) mpaBoBUM CTaTycOM — Ha CJIiA4i, CIIiI490-
PO3IIYKOBI i ONIEpaTUBHO-PO3IIYKOBI; 2) XapaKTepOM CKIIIOBHX TX Jiif — Ha
OJTHOPOJIHI 1 HEOTHOPO/IHI; 3) YaCOBUMHU BIACTUBOCTSMH — Ha HETPUBAII Ta
TPHBAJIi, a TAKOK OTHOYACHI Ta TOCIIOBHI; 3) CTyIeHeM X HeCIIOAiBaHOCTI
JUISL TT1I03PIOBaHKX, OOBUHYBAYCHUX Ta 1HIIUX 3aI[IKaBICHUX 0C10 — 3 Mak-
CHUMaJIbHUM BUKOPUCTAHHSAM e(DEeKTy HECTOIIBAHOCTI 1 YaCTKOBO HECTIO/[IBaHi;
5) MicieM poBe/IeHHs — 3/IIHICHIOBaHI B OTHOMY 1 B PI3HHX MICIISIX; 6) ydac-
TIO CIIETIAJTICTIB 1 3aCTOCYBaHHSAM KPHMIHATICTHYHO Ta 1HIIOT TEXHIKA — 3

! Tus.: 300posko C. @. PosciiyBaHHs BOUBCTB, 1110 BUNHSIOTHCS OPraHi30BaHUMHU
3JI0YMHHUAMH TpyIaMu (TUIOBI TakTuyHi onepaii). — C. 126—-140; woeo sc. Tunosi Tak-
TUYHI orepauii Ipyu po3citiyBaHHi BOMBCTB, BUMHEHNX OPraHi30BaHUMH 3JI0YMHHUMHU
rpynamu: Mertonn4Hi pexomenaanii. — X., 2002. — C. 3-5.

2 lus.: binoyc B. B. Po3cninyBanHst piKTHBHOTO MiANPHEMHHITBA // Po3citinyBaH-
Hsl 3JI0YMHIB Y cepi rocroaapchKoi isUIbHOCTI: OKpeMi KpUMIHAJIICTUYHI METOIMKH:
Mounorpadis / 3a pen. B. 10. lleniteka. — X., 2006. — C. 202-212.

3 lus.: Bapyaba B. M. Bkas. npaist. — C. 93.
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BUKOPUCTAHHSIM CICIiaIbHUX 3HAHb 1 TEXHIKH, 0€3 3aCTOCYBaHHS TAKUX'.
1. KomapoB HaBOOUTH y3arajibHeHy Kiacudikaiito TaKTUYHUX (KpUMiHaJic-
TUYHHX) OTEpaIliii 32 TAKMMU IiJICTaBaMU: a) Cy0’ €KT, 00’ €KT, 00CsIT, MeTa,
MiCIle TUTAHYBaHHsI, OpraHizallii i mpoBeJeHHs; 0) Tally3i Ta eTamnu npoBe-
JI€HHS B CUCTEMIi JOCYIOBOI'O MPOBAKEHHS; B) XapaKTep 3aCTOCOBAaHUX
JIii; T) 9ac 1 cTanii MpoBeIeHHS; /1) XapakTep KPUMIHAIICTHYHUX CUTYaIlil
JIOCYIOBOTO TIPOBAPKEHHST; €) CTYIiHb HECITOMIBAHOCTI JIJIS 3aIliKaBICHUX
0Ci0; €) y4acTh CHELialiCTiB 00 3aCTOCYBAaHHS KPUMIHAJIICTUYHOI Ta 1HIIOT
TEXHIKH.

Hagenene cBiTYHTH PO Te, 110 TAKTHYHI ONEpaIiii MOXyTh OyTH aude-
peHIiioBaHi 3a pi3HUMH TicTaBaMu. Ha Hamry JyMKy, BaXKJIHBUM BHIA€Th-
s PO3IIOALT TAKTHYHHX OTleparlii 3a iX BHyTPIIIHBOIO CTPYKTYporo: 1) 1Bi Ta
OiIpIIIe OAHOTHITHI CITiUi i1 (HAIPUKIIAA, «TPYIIOBHI OOLIYK»; 2) KOMILIEKC
PI3HOIUIAHOBHX CIIAYMX Jiif; 3) KOMITIEKC CIIJUHX 1 ONepaTHBHO-PO3IIYKOBHX
JUiit; 4) KOMIUIEKC CITYMX JIiH Ta 3aX0/1iB OpPraHi3alliiiHoro xapakrepy; 5) cuc-
TeMa OTePaTHBHO-PO3IIYKOBUX 3aX0/IiB (OMepaTHBHO-TAKTHYHA OTepaitis); 6)
KOMIIJIEKC OIIEPAaTHBHO-PO3IIYKOBHX Ta OpraHi3alliiftHuX 3aX0/IiB’.

IcHye 3B’s130K MiXk ITPOMI>XKHUM 3aBJJaHHSIM PO3CITITyBaHHS 1 TAKTUYHOIO
orepati€ro. Takuii 3B°s130K IPOCTEKYETHCS Y TiM, II0: 1) TaKTHYHA OTIepartis
PO3pOOIISIETHCS CTOCOBHO MPOMDKHOTO 3aBAAaHHS PO3CITiAyBaHHS; 2) TAKTHY-
Ha Omeparis peajizyeTbes sl BUPINICHHS IPOMI>KHOTO 3aBAaHHS; 3) Tak-
TUYHA Omepailis Oyne e(peKTHBHOK TUIBKH 3a HasBHOCTI iH(QOpMaIiiHUX
JIAHWX, y BIAMOBIIHIN cimuiid cutyanii. I. Komapos 3a3Hadae, mo peanizaris
KPUMIHQJIICTHYHHUX OMepaliid 3 HEOOX1IHICTIO 3yMOBIIIOETBCS 3MICTOM ITOC-
TAHOBJICHUX CHCTEM IiiieH (3aBaanb). OYEBUIHO, 110 iX 3MICT CTAHOBIISAThH
O4YiKyBaHi Bij peasizauii KpUMiHAJIICTUYHHX OIepaliid pe3yabTaT. Aje Horo
HA/Ial0Th He Oy/Ib-sIKi, 2 TOUHO BU3HAUYCHI Cy0’ €KTOM JIOKa3yBaHHs JIiT y YiTKil
MOCJiJOBHOCTI".

Y KpUMiHATICTUYHIN JIITEPaTypi CHPaBEITUBO HATOJIONIYETHCS HA TOMY,
110 POMIXHI (TAaKTHYHI) 3aBJaHHS KOPECIIOHIYIOTh TAKTHUYHUM 3aco0am’.
O. baeB nuuie, 1o po3ciilyBaHHs Oyib-sSKOTO 3JIOUMHY MOXKHA YSIBUTH Y

' Tus.: Honokos H. I1. KpuMuHamiucTHYECKAsT METOMKA paccienoBanus. — M.,
1985. - C. 84.

2 Tus.: Komapos Y. M. KpuMUHAINCTHYECKUE OTIEPAIHH B OCYICOHOM IIPOH3-
BozacTee. — C. 171.

3 Noxnaauinte npo e aus.: [llenumoko B. IO. Kpumunanuctuka: Kypc nexmii. —
C. 147, tioeo orc. TakTHKa pacciaeqoBaHMs IPECTYIUICHNH, COBEpPIIaeMBIX OPTaHN30BaH-
HBIMH IPYIIIAMU B IPECTYHIHbIMU opranu3anusMu. — X., 2000. — C. 62.

4 lus.: Komapoe U. M. KpuMUHAINCTHYECKUE OTEPALIMH B OCYICOHOM IIPOM3-
Boactee. — C. 80.

> TuB.: Bapyaba B. M. Bxa3. npaiyt. — C. 92.
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BHIJIS/II TTOCITIZIOBHOTO a00 MapayieIbHOTO BUPIMICHHS CIIAYUM HU3KHU JIO-
KaJbHUX 3aBJIaHb, 5IKi 320€3MeUyI0Th PO3KPUTTS 3JI0YMHY 1 BCEOIYHE, TOBHE
Ta 00’€KTUBHE JOCII/PKEHHSI 00CTaBHH, IO BXOASTH 10 TIPEAMETA JI0Ka3y-
BaHHS TI0 KpUMIiHANIBHIH cripaBi. Jajneko He 3aBKI1 MOXKIMBO BUPIIIUTH T€
YY 1HIIIE 3aB/IaHHS 32 JOTIOMOTOI0 OJHIET cIIiTuoi i, TAKTUYHOTO TPUHOMY,
OTIEPaTUBHO-PO3IIYKOBOTO 3aX0Ay. Y TaKMX BHIMAJKax CIAUMH IJIaHYE i
peaitizye TaKTHYHY OTepaIio’.

Onrtumizaris ciriuoi AisuTbHOCTI iependadae po3poOKy 1 MPOTIOHYBaHHSI
TUIOBUX TaKTUYHUX Olepaliil sk Hall0inbll epeKTUBHUX KOMIUIEKCIB CIIiJ-
YMX Jil, OIepaTUBHO-PO3LIYKOBHUX Ta 1HIIMX 3aX0/1iB CTOCOBHO IPOMIKHHUX
3aBJlaHb Ta CIiAYMX cUTyalliii. TUMoBi TaKTUYHI omeparlii SBIsSIOTH COO0I0
JIOLIUIBHI TIPOTpaMu il CIIITY0r0, BOHU BUKOHYIOTh BaXJIUBY METOJUYHY
(GYHKIIIO 1 I03BOJISIOTH OOUPATH MPABIIIBHUN HAPSMOK Y PO3CIIiyBaHHI.
VY KpHUMIiHANICTHYHIN JIiTepaTypi 3BepTaiach yBara Ha HEOOXiTHICTb hopMy-
BaHHs CaMe TUITOBUX TAKTHYHUX OIepartiii’.

HeoOxinHicTh po3p00KH Ta 3aCTOCYBaHHS TAKTUYHUX OTEpaIliil miaTBep-
JDKYETBCS CITITYOI0 MPAKTUKOI0. 30KpeMa, 3a pe3ysibTaTaMH eMIIIPUYHUX
nociipkens . KomapoBa, Bei onuTaHi CriiBpoOITHUKK OpPraHiB CIIiACTBA 1
Ji3HAHHS 3asBHIIH, IO 3aCTOCOBYIOTh KPUMIHAIICTUYHI oreparii y cBOil
MIPaKTHYHIN TISUTEHOCTI, a 75% BKa3aJn Ha 0COONMBY HEOOXITHICTh Y IbOMY
KPUMIHQJIICTUYHOMY CIIOCO01 IIPU PO3KPUTTI, PO3CIIiAyBaHHI 1 HOIepeHKeH-
Hi cKJIaIHUX 37104MHIB. B. Bapiaba HaBonuTh Taki pe3yasratu: 68% mnpoaH-
KETOBaHUX ciiunx npokyparypu Ta MBC VYkpainu BBakaroTh 3a J0IiIbHE
MIPOBOIUTH CJIi/41 JIii Ta OTEPaTUBHO-PO3LIYKOBI 3aX0H Y IEBHUX KOMILICK-
cax. Ha mymky 64% ciiquux, icHye HarajbHa HEOOX1IHICTh y PO3po0Ii TH-
MOBHUX TAKTHYHUX OTEPAIliifl CTOCOBHO PO3CIiIyBaHHS 3JI0YMHIB, IO BYNHSI-
I0ThCSI OPraHi30BAaHUMHU 3JI0YMHHUMU rpynamu. [Ipudomy 56% cuinuux 3a-
3HAYMIIH, 10 PO3POOKA TUTIOBUX TAKTUYHUX OIepalliil CIpUsTUME ONTHUMI3ALii
PO3CIlilyBaHHs 3JI04KHIB.

TuroBi onepaitii 3BepHEHi1 10 MaiiOyTHHOTO, XapaKTEPU3YIOTHCS [IEBHUM
MPOrHOCTHYHUM MOMEHTOM. [Ipu BH3HAYCHHI POJIi TAKTUYHHX OIepalii
JIesIKl BYCHI-KPUMIHATIICTH BBAXKAIOTh, 10 BOHH TIOBUHHI PO3POOIISATHCH Y
KOHTEKCTi (hopMyBaHHS BiAMOBIHOT BHIOBOI 200 MiABHUI0BOT METOAMKHU
(MikKpoMeTOAHKH ), TOOTO BOHU MaroTh OyTH X HEB1JI’€MHOIO CKJIaJIOBOIO.
Kpim TOro, BOHM OBUHHI OyTH MaKCHUMAaJIbHO «IIPUB’S3aHI» JO THUIIOBUX

! lu.: baes O. A. Bkas. npaus. — C. 252.

2 Tue.: 30oposko C. @. Tunosi TakTHYHI Onepawii mpu po3ciiyBaHHi BOUBCTB,
BUMHEHHX OPraHi30BaHUMH 3JI0YMHHUMH TPYIIaMH.

3 lus.: Bapyaba B. M. Bka3. npaist. — C. 88.
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CJITYMX CUTYAI[IF 1 BAXOIUTH 13 KOHKPETHUX TAKTHUHUX 3aBJaHb, 1[0 CTOSTh
nepen ciiganm’.,

3acTocyBaHHS TAKTUYHUX OIEpaIliil B CIIAUIN IISUTBHOCTI Tiepenoavae ix
TUIAaHYBaHHS, BU3HAUCHHS ONTUMAJIbHOTO MOMEHTY BUKOPUCTAHHS, PO3IOILIT
(yHKILIIH MK yYaCHUKaMH, CTPOKU BUKOHAHHS TUX YW 1HINKX [ YM 3aXO/IiB.
BaxxnuBoro 3HaueHHs HaOyBalOTh B3a€MOJiS CIIITYOTO Ta ONEPaTUBHO-PO3-
IIYKOBHX IPAIiBHUKIB YH CIEIIaJIICTIB, CTBOPEHHS 1 (DyHKITIOHYBaHHS CIIi/I-
YO-OIEepaTUBHUX IPyn (cairuux opuran).

Y KpUMIHAIICTUYHUX JPKepelaxX HOopsi 13 TEPMIHOM «TUIIOBA TaKTHYHA
orepallisy BKHBAETHCS TEPMIH «THIIOBA MOJIEITh KPUMIHAIICTHYHOI orepa-
1iin?. Mogerni KpUMiHaTICTHYHHX OTIepallii € BiToOpaXKeHHSIM TIEBHUX BIac-
TUBOCTEH JOCII/PKYBaHUX 00’ €KTIB, 00YMOBJICHUX PO3CIIIyBAHUMHU MOMISIMU
3nounniB®. Ha Hamry qymKy, MOJeIb TAKTHYHOI omepaiii sBisie co00k0 Ha-
MOBHEHHSI IEBHUM 3MICTOM THIIOBOI TAKTMYHOI OTeparlii 11010 KOHKPETHOT
KpUMIHAJIBHOT CITPaBH.

OTxe, TUTIOBA TAKTUYHA OMepallisi € BaKIMBUM KPUMIHAIICTUYHUM 3a-
co00M, SIKHIi 103BOJISIE OJEPXKYBATH 0Ka30BYy 1H(OPMAILIit0, BCTAHOBIIOBATH
TIOIII0 3JIOYMHY Ta iHII 00cTaBMHU. BoHa Halae opranizaniiHO-METONNYHY
JIOTIOMOT'Y CJIiJ90My B 0OpaHHI HampsIMKy pO3CIIiIyBaHHs Ta BUPILICHHI
PI3HUX TAKTHYHHX 3aBJaHb.

B. I'onina, unen-xopecnonaent AllpH
VYkpainn

CounianbHi yMOBHM aKTHBI3alil 0¢i0, AKi moTepmiian
Bi/l 3J1I0YMHIB Y 3aXHCTi CBOIX IIPAB Ta 3AKOHHMX
inTepecin
BignosigHo mo Konnermnii 3a0e3nedeHHs 3aXUCTy MpaB Ta 3aKOHHUX

IHTEpECIB 0Ci0, SIKI OTEPIIIIN BiJl 3IIOYUHIB, cXBasieHoi Yka3oM [Ipe3unenra
VYkpainu Big 28 rpyanas 2004 p. 3a Ne 1560/2004, mpobiema 3aXUCTy 1paB Ta

! Tus.: JKypasenv B. A. TaxTnuhi onepaii B CHCTEMi KPUMiHATICTHYHUX 3aCO0IB
npoTHil 3mounHHOCTI // Teopis 1 mpaKTHKa Cy10BOi €KCTISPTH3H i KpUMIHATICTHKH: 30.
HayK. -TIpaKT. matep. — X., 2006. — Bur. 6.

2 us.: Komapoe U. M. KpuMUHAINCTHYECKUE OTEPALIMH B OCYICOHOM IIPOM3-
BoacTee. — C. 226-299.

3 us.: Tam camo. — C. 228.
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3aKOHHHX 1HTEpeciB 0Ci0, sIKi TIOTEPIIIH BiJl 37I0YUHIB (Iaji — MOTEPIIL),
e()eKTUBHOTO MMOHOBJICHHS X MPaB, CBOEYACHOIO BiJIIKOJYBaHHS LIKOIH,
3aMoAiAHOI 37I0YMHOM, 3aJIMIIA€THCA HAI3BUYalHO aKTyaJlbHOIO. 3a CTaThC-
THYHUMU JaHUMHU, poTsroM 2003 p. Big 3i04uHIB moTepninu 352 Tuc.
rpomagsH. Cyma 30MTKiB, 3aBJaHUX MPH L[bOMY I'POMaJsiHaM, CTAHOBHUJIA
6mu3pko 100 mutH. rpH. Y 2004-2006 pp. moTepITiig Bijl 3I0YMHIB BiJIMOBI -
HO 328 570, 309 208, 255 122 oci6. OTke, BCHOTO 32 YOTHPH POKHU BiJl pyK
3JIOYMHIIIB MOCTpKAATN (HI3MIHO, MaTepialibHO, IICUXOJIOTIYHO, MOPAITLHO
nonay 1,2 MitH. rpomajisiH. 3a 1eH nmepiof TIABKHU Bifl pyK YOUBIb 3arnHYIIN
Oinbiie 15 THC. YONOBIK; OJlepyKald YMHCHI TUIECHI YIKOIDKEHHS, HeOe3re-
Hi JUTS 5KATTA 1 30poB’°s1, ToHas 25 Tuc. oci6!. I e 6e3 ypaxyBaHHS JIaT€HT-
HocTi. Cyma 30UTKIB y TPOIIOBOMY BUpPa3i TYT HaBpsiJ Yd [T0Ka30Ba, BOHA
JIy’Ke BEJIMKa, HABITh HEBUMOBHA, OCKUIBKH HJIETHCSI TIPO JKUTTS 1 37I0pOB’s1
moauHy. | xoya y 6ararbox BUMaAKax MOTEPIIi MOXKYTh 3a PILICHHSAM CYIy
oJiep>KaTH BiJIIKOMYBaHHS IIKOIH, 3aMOIsIHOT BYMHEHUM 3JI0YMHOM, ITPOTE
y MMOBHOMY 00CSI31 1€ PiJIKO 3/1IHCHIOETHCSI Ha IPAKTHIIL Yepe3 Pi3Hi IPUUUHH,
a 'y BUIaJKax, KOJIU cocoly, sika BUMHMIIA 3]I0YHMH, HE BCTAHOBJIEHO a00 BOHA
MEPEXOBYETHCS UM € HECIIPOMOXKHOIO TOIO — B3araii He 3/1iHCHI0EThCS.
Taxa cutyartist 3HauHOIO MipOIO 3yMOBJIEHA BiJICYTHICTIO €()eKTHBHOTO Me-
XaHI3My BIJIIIKOMAYBaHHS MOTEPIUIAM MailiHOBOI Ta MOPAJIBHOT IKOH, 3a-
MOJISTHOT BYMHCHHUM 3JI0YMHOM. [10TpeOyrOTh BUPIIIEHHS MATAHHS 00
BH3HAYCHHS [TPABOBOTO CTATYCY MOTEPIUINX, PO3IIHPECHHS X MPaB y KpUMi-
HAJILHOMY CYJIOYMHCTBI Ta iH.

HeoO0xigHO0 IS IHOTO COLIaIbHOIO IEPEAYMOBOIO € PO3B’SI3aHHS 110~
HallMeHIIIe TPhOX OCHOBHHX TpoOIieM, sIKi, Ha HAIly TyMKY, CIIPHUSITUMYTh
iABUIICHHIO aKTUBHOCTI MOTEPIUINX Y 3aXUCT1 CBOIX MpPaB: CYCniibHa ax-
myanizayis 3a0e3neuenHst 3aXucmy npae ma 3aKOHHUX IHMepecie NOmepniiux;
CMBOPEHHsl NPO30P020 i QOCIYNHO20 MEXAHIZMY 8IOUKOOYBAHHS UKOOU,
3aKoH00a8ue 3a0e3neyents Hegi08OPOMHOCII PealbHOCHE MAKO20 GIOUKO-
Oyeannsi. Po3riisiHeMO, SIK BUPILIYIOTHCS 11l TUTAHHS B YKpaiHi.

CycrisnibHa akTyaiizamis 3a0e3eueHHs paB Ta 3aKOHHUX 1HTepeciB
MOTEPIUINX O3HAYAE MEPII 32 BCE 3MIHY CTAaBJICHHS CYCIIJIbCTBA 1 JIepKaBh
Jo naHoro nutanHs. CycHuIbCTBO 1 Jiep)kaBa yepe3 CBOI collianbHi IHCTUTY-
TH (YCTaHOBH, OpTaHi3ailii) e He TPUAUISIIOTh JOCTATHBOI YBaru MoTepIIi-

! uB.: Exkcripec-inpopmaliis mpo cTaH 3J0YHHHOCTI Ha TepUTOpii YKpaiHu 3a
12 wmicsmis 2003, 2004, 2005, 2006 pokis / JlenapraMeHT iHOPMAIIIHHUX TEXHOIOTIH
MB/] Vkpainu. — K., 2004, 2005. 2006, 2007 pp.

2 Jlus.: 3a MHHYIT POKH HAKOTIMYCHO 14 MJIH. HEPO3KPUTHUX 3JI0YMHIB Ta PO3IIYKY-
FOTBCS OIS 15 THC. 370YMHIIIB, IO IEPEXOBYIOTHCS Bif ipaBocynis / Konsioa I1. B. XTo
3abe3neunTh npasa norepminoro? // Imenem 3akony — 2003. — Ne 11. — C. 3.
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auM. Y IpaBOOXOPOHHUX OpPTraHiB iCHY€, Ha JKallb, IKECh YIEpeIKeHe,
HETAaKTUYHE, HABITh HEMOBAXKHE CTABJIICHHS JI0 HUX, 0COOIMBO TOJI, KON
0co0a, sIka BYMHMIIA 3JT0YHH, HEBijoMa a00 HIeThCs TIPO HACHIILCTBO Ha MOOY-
TOBO-ciMeifHOMY TpyHTi. YacTo B3arai iX cTaH He [iKaBUTh PAaBOOXOPOHHI
OpraHd, iM He HaJA€eThCs (0COOIMBO MiCiId BYMHEHHS 100 HUX HACHIIbHH-
[BKHX 3JI0YMHIB, @ TUM O1JIbLIE ITPY BIKTUMHIN NOBEIiHII1) TOTPiOHA ICHXOMIO0-
rigHa gonomora. CyCHijIbcTBO HE MOiH(POPMOBAHE TPO Te, K BiIIIKOIOBaHA
IIKO/Ia, 3AITOMisSTHA TOTEPIIUTIM; y SIKOMY CTaHI BOHH Iepe0yBaroTh; SIK ypaxo-
BYIOTbCS iX 1IHTEpPECH IIPpU IOMUIYBaHHI, aMHICTISIX, YMOBHO-IOCTPOKOBOMY
3BUTLHEHHI 3aCY/PKEHUX BiJl TIOJIANIBIIIOTO BiZIOyBaHHS OKapaHHsI, KOJIU, Hall-
PHKIIa]], HACHJIbHHK IIOBEPTAETHCS Y CEPEIOBUILIE, AKE IIEPETyBaI0 BUNHEHHIO
HACHIIBHUIBKOTO 3JI0YMHY, 1 TSDKKO TPABMOBAHUI HUM MOTEPILINI KUBE i
CTpaxoM 3yCTpidi 3i 37I0YMHIIEM. Y HAyKOBHX ITyOJIKaI[isIX 3 PUKPICTIO BiJjI-
3HA4YA€ThCS, 110 HaBiTh y Pociiichkill iMnepii cTaHOBUILE MOTEPILIOrO 3a
CraryToM KpUMiHAJIBHOTO CyAounHCTBa 1864 p. Oymno Habararo kpaium, Hixk
y cyuacHiil YkpaiHi. Y 1IbOMy 3aKOHOJaBUOMY aKTi ToHaj 38 crareit Oyio
NPUCBSYEHO NpaBaM ToTepirisioro. Hacras yac mpuHUMITY Ipe3yMITLii HeBH-
HYBATOCTi OOBHHYBauCHOTO (ITi/ICYTHOTO) IPOTHUCTABUTH MPUHIIHIT PE3yMITIIIT
«IPABOTH 1 TIPIOPUTETHOCTI» TIpaB motepmisoro’. Tomy ¢ MO3UTUBHO OLli-
HUTH 3ajieK1apoBadi B Konreniiii 3a0e3neueHHs 3aXUCTy 3aKOHHHUX TIpaB Ta
iHTepeciB 0cCi0, AKI NOTEPIIUIN BiJ] 3/I04MHIB, OCHOBHI IPUHIUIIN 3aXHUCTY 3a-
3HAYEHUX COIIaJIbHUX [IIHHOCTEW IMOTEPITIIIONO, 1110 3aCTOCOBYIOTHCS Y CBITOBIH
MPaKTUIll. AJie BU3HATH iICHYBaHHS TpoOiieMu — 3aMaio. HeoOXigHO Takox
npo¢inaHCcyBaTH il BpoBa/DKeHHS B xUTTA. Hanpuknan, OiHIsHAIIA LOpiYHO
BuTpadae 850 MITH. €BPO HA MOTEPE/KCHHST HACHIILCTBA B KpaiHi’.

YMORBOIO comiabHOT aKkTyasi3arii 3a0e3eueHHs 3aXUCTy 3aKOHHUX TIPaB
Ta IHTepECiB MOTEPNIIUX € BIIKPUTICTh, IOBHOTA, IOCTYIHICTh KPUMIHAJIBHO-
IPABOBO] Ta IHIINX Taly3€il CTATUCTUKN CTOCOBHO KPUMIHOJIOTTYHOT Xapak-
TEPUCTUKU 0COOM MOTEPIUIMX Ta MPOLEAYPH BiJIIKOTYyBaHHS IIKOAU, TOOTO
B 0iLifHUX JaHUX Ma€ MICTUTHCS 1H(pOpMaLis PO colianbHO-aeMorpadiv-
Hi, (hI3UYHI, KPUMIHAIBHO-TIPABOBI, BIKTUMOJIOTIYHI, COIIaIbHO-POJILOBI Ta
MOPABHO-IICUXOOTIYHI PHCH 0COOH TOTEPIILIOTO0, a TAKOXK MPO SKICTH BiJ-
IIKOZYBaHHA WKoAM. Lle HagacTh MUPOKiN IPOMAaIChKOCTI YSIBIEHHS PO
peaiizaLiio Aep)kaBolo MPOrOJIOMICHUX HEI0 MPUHLHUIIB 3aXUCTy IpaB Ta
3aKOHHHX 1HTEPECIB MOTEPILINX.

! us.: ITignenxo B. HeoOXiiHICTh KapAWHAIBHOI 3MiHH CTparerii 60poThOH 3i 3110~
yunHicTIO // [IpaBo Ykpainu. — 2006. — Ne 10. — C. 82, 83.

2 lus.: ITomanernxo FO. TTokasideHi 10511 KOWITYBaTUMYTh Z0poxkye... // TonocYk-
painu. — 2006. — 16 muct. — C. 8.
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Ti maHi npo morepnimx, siKi onpuiroaHioe JlenaprameHT iH(opmariii-
Hux TexHonoriit MBC VYkpainu, 1aioTh NIeBHE y3arajbHEeHE ySBICHHS PO
BH/I 1 TSDKKICTD 3JI0YMHHUX TIOCATHEHb, X KiJIbKICHE PerioHaIbHE OIIHPEH-
HsI, IESIKi BIJOMOCTI CTOCOBHO COILIIalIbHOTO CTaHy MOTEpHiIuX Ta iH. Tak,
PiBEHb MOTEPNUINX BiJ TSHKKUX Ta OCOOIUBO TSHKKHMX 3JI0YMHIB CTAHOBUTD
10 50 % Bij yciX MOTEPIUIUX BiJl 37I04MHIB. Bennkoro € cMepTHICTH BiJl Ha-
CHJIBHUIIBKUX 3JI0YMHIB 1 JOPOXKHBbO-TPAHCIIOPTHUX Ipuron. Koxxne tpere
YMHCHE TSDKKE TIJIECHE YIIKO/KCHHS 3aKIHYYEThCS TIPOTSITOM MEBHOTO 4acy
JIeTaJIbHO, X04a Hi Hallle KpUMIHaJIbHE [IPaBo, Hi IPAKTHKA, Hi KpUMIHAJIBHO-
MPaBOBa CTATHCTHKA HE BBAXKAIOTH 1X «IPOJOHTOBAaHUMY y 9aci BOUBCTBOM.
Haii6inpm BIKTUMHO HEOE3MEUHHH CTaH MOTEPIUINX — I1€ IEHCIOHEPH, KX
3JI0YMHI, MPSMO KaXKy4H, 3HUIIYIOTH SIK Mpomapok HacenenHs (o 1000 ocid
LIOPIYHO TUHYTH BiJ iX PyK); KEepiBHUKH HIANPUEMCTB, ycTaHOB (10 200
BOMTHX IIOPIYHO), TOOTO CepeHbOMY KIIACOBI SIK OCHOBI IPOMaJITHCHKOTO
CYCIIUJIbCTBA 3JIOYMHII HE AAI0Th MOXKJIMBOCTI BUTbHO, 0€3 CTpaxy 3a CBOE
KUTTA 1 310pOB’ sl PO3BUBATUCA; PALIBHUKI TPABOOXOPOHHUX OPraHiB i
JIepKaBHI CIy>)KOOBIII, SIKI YaCTO MOTEPHAOTh BiJl pyK 3J0YHHIIIB. 301Tb-
IIYETHCSl TAKOXK KIJIbKICTh MOTEPITUINX 1HO3EMIIiB, JIIKapiB, MpaIliBHUKIB
TIOIIITH, KPeTUTHO-(QiHaHCOBOI cdepu Ta iH. Briepie B odiriiinii cTarncTu-
ui MBC Ykpainu HaBezieHO aOCONOTHI HM(PU PO KUIBKICTh MOTEPHUINX Ta
3aru0vX BiJ 37109MHIB y perioHax Ykpainu. [lepmri micus y gecsTii perioHis
3a KUTBKICHO-SIKICHUMH KPUMIHOJIOTTYHUMH TIOKa3HUKAaMU 332 TPU OCTaHHI
poku nocinarTk: JloHenpKa 061acTh (moTepnimx 0au3bpko 125 Tuc., 3 HUX
3aru0nux — nouan 3,3 tuc.); JHinponerpoBchka 00IacTh (MOTEPIITUX
noHas 97 Tuc., 3 HUX 3arudmux — 2,5 tuc.); Jlyrancbka o0nacThp (oTepriimx
moHaj 67 Tuc., 3 HuX 3aruomux — 1542 tuc.); XapkiBcbka 001acTh (oTep-
ninux 57,5 tuc., 3 Hux 3aru6aux — 1705) Ta in.

Le#t cBoepigHMi reorpadigyHuii MAPTUPOIIOT MOXKHA OYyJ10 O TIPOJIOBKH-
TH 1 HaBITh HABECTH yCi JJaHi 1 MO 1HMIKMX perioHax — IU(PHU BpaKaroTh.
VY cycninbCTBi Hae HasBHUH 1 TPUXOBAHUM KpUMIHAJIBHUN TEPOp, ajie B
HayKOBO-IIPaKTUYHOMY IUIaHI IX 3HaY€HHs 1 BUKOPUCTaHHSA OOMEKeHe,
OCKIUJIBKM OpaKye€ OCHOBHHMX KPHMIHOJOTIYHUX 1 BIKTUMOJIOT1YHHUX JTaHUX
10/I0 MOTEPILIHX.

He MeHII BaXJIMBOIO YMOBOIO 3a3Hau€HOT aKTyaJi3allii € IpOBE/ICHHS B
KpaiHi peajbHO 3/1IHCHIOBaHUX (a HE Ha Marepi, B mporpamax, ykasax, KOH-
LIETIIsIX, TJIAHAX) 3aX0/IB BIKTUMOJIOTTYHOTO MONEPE/KEHHS, SIKEe Mae 3a
METy 3aXUCT MalOyTHIX MOTEHUIHHUX MOTEPIINX, YUM B3araji CKOpouy-
FOTBCS 1X KUTBKICTH 1 3aru0micTh. CycnijgbcTBO 3000B’si3aHe 3HATH NPO Ha-
CIIIKW BIPOBAJDKEHHS BIKTUMOJOTIYHUX 3aX0J(iB, OAYUTH iX 3M1HCHEHHS
BJIACHUMH OYaMH 1 KOHTPOIIOBATH 1€ Yepe3 CBOT COIliaJIbHI IHCTUTYTH.
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[Ipo migBUIICHHS CTYTEHs aKTyani3amii mpoOieMH 3aXHCTy TpaB Ta 3a-
KOHHHX 1HTEpECiB MOTEPIUINX CBIUUTH 1 Te, IO y MPOEKTi 3aKoHy YKpaiHu
Bix 14 uepBHs 2006 p. «IIpo npodinakTHUKy MpaBONOPYIICHb» Ha BIJMIHY
BiJl aHAJIOTIYHOTO (TaK 1 HE yXBaJieHOro!) mpoekTy 3akoHy YKpaiHu Bil
12 tpaBHs 1998 p. «IIpo mpodigakTUKy 3TOUUHIBY» ' BXKE MICTHUTBCS PO3LIT
V «BikTuMororiyHa npodiJakTUKay, y IKOMY BH3HA4€HO: 00’ €KTH BIKTHUMO-
JoriyHOo1 podinakTuky (cT. 24), cy0’€KTH BIKTUMOJIOTIYHOT PO IaKTHKN
(ct. 25), piBHI Ta 3aX01 BIKTUMOJIOTTYHOI IPO(1IaKTUKHU (CT. CT. 26, 27).

MexaHi3M BiJIIIKOTyBaHHS 3aIOIsTHOT KON — I1€, Ha HAIll MOTJIS/,
crcTeMa IIPaBOBUX 3aC0O01B 1 TIPOLIETYP, 32 JIOIIOMOTOIO SIKUX 3a0€311euy€eTh-
csl 1 JocsTaeThes ePEKTHBHUIA 3aXKCT MPaB 1 3aKOHHUX 1HTEPECIB MOTEPITLTUX
BiJ| 3JIOYMHIB.

Cucrema iepKaBHUX MPABOBHX 3aC00IB 1 MpoLeyp 0a3yeThesl Ha TAKUX
BiZINIPaBHUX MOJIOKEHHSX.

JocTyn 10 ipaBoCy s 1 CIIpaBeIMBE CTABICHHS JI0 TIOTEPIILIOro Ta IMo-
BOJDKEHHS 3 HUM IOKJIaJa€ThCs Ha JIEpKaBy, TOOTO JiepkaBa Hece TIOBHY Bifl-
TIOBIIAJIEHICT 32 3aXMCT MPAaB Ta 3aKOHHUX IHTEPECIB MOTEPMLIOro. Y CT. CT. 4,
5 Hexnapanii Bix 24 nmuctonaga 1985 p. «OCHOBHI NPUHITUITH TPABOCY/IIS
JUISL KEPTB 3JI0UMHY Ta 3JI0BKUBAHHA BJIAJI00», IPUHHATOI PE30JIIOLIEI0
40/34 T'enepanpHoi Acambiiei OOH, rporoJiornieHo, 1o »XepTBH 3JI0YHHY Ma-
I0Th TIPAaBO Ha JIOCTYTI JI0 MEXaHi3MiB ITPaBOCY/IS 1 HafiCKOpiIly KOMITCHCAIII0
3a 3aM0/IIsIHY IIKOAY Y BIJIITOBIHOCTI 3 HAIIOHAJIBHIM 3aKOHOJJABCTBOM. 3TiI-
HO 3 cT. 49 KIIK YkpaiHu moTeprisiuM BU3HAETHCS 0c00a, SIKiil 37I09NHOM
3amo/AissHO MOopalbHy, Gi3nuHy abo MaiiHOBY mkony. @i3uyHa mikona
OB’ si3aHa 3 HAHECEHHSIM 0C001 TIJIECHUX YIIKO/DKEHb, PO3JIaJ0M 310POB’ s,
MPUYUHEHHSM (DI3MYHUX CTpaXkJaaHb. MallHOBa MIKOJIA TIPOSIBIISIETBCS Y Pi3-
HUX (opMax i MOXKE MaTh Miclle He TUTbKH NIPH TOCSTaHHI Ha BiJIHOCUHU
BJIACHOCTI, @ i IpY BUMHEHHI 1HIIUX 3704MHIB. [0JI0BHE — BOHA 3aBXKIU
MoB’s13aHa 3 M030aBiIeHHAM (Pi3nYHOT 0COOM HAIECKHUX T MaTepialbHUX
Onar, MaiiHa, TOTO, 110 Ma€ KiJbKICHY XapaKTEPUCTHKY 1 MOXe OyTH BUpaxe-
HO y TpoIIoBoMy ekBiBaienTiZ. ITix MOpaibHOIO KOO0, SIK PO3’ICHEHO Y
noctranoBi Ne 4 [Tnenymy BepxoBHoro Cyny VYkpainu Big 31 6epesns 1995
p. «IIpo cynoBy MPAKTHKY y CTPaBax mpo BIi/IIIKOZYBAaHHS MOPAJIBbHOT (He-
MaI/IHOBOI) TIKOJIH, CIILJT PO3YMITH TpatH HEMaiHOBOTO XapaKTepy B pe3ylib-
TaTi MOPAIBHUX 200 (I3NYHUX UM 1HIIMX HETATUBHHX SIBHIL, 3aBIaHUX (i-
3UYHINA 200 FOPUANYHIN 0C001 HE3aKOHHUMHU JTIsIMU 200 OS3/TiSUTbHICTIO THIIMX

! Tus.: Kypc kpuminosnorii: Oco6nuea yactuna: ¥ 2 kH. / 3a 3ar. pea. O. M. Jlky-
xu. — K., 2001. — C. 426.

2 lus.: Hop B. T. 3auyra UMYyLIICCTBEHHBIX NIPaB B YTOJIOBHOM CYIOIPOU3BOJI-
ctee. — K., 1989. — C. 7-8.
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oci0. MopaiibHa 1mkozia MOXKe, 30KpeMa, BUPKaTHCS y IPHHMKEHH] YeCTi,
riIHOCTI, MpecTHKy abo IUTOBOI penmyTauii 0ocoou, He3akOHHOMY 11 mepely-
BaHHI ITi/T BAPTOIO 1 CYIOM Ta HACTaHHI 1HITMX HETaTHBHUX HACTIIKiB!.

He3zBa)xatoun Ha HasBHICTh NIEBHOI CyIOBOI MPOLEIYPH BiAIIKOTYBaHHS
IIIKOJTU MTOTEPITLIIOMY, B IILJIOMY 3aKiHYE€HOT0, €()EKTHBHO J[IFOYOT0 MEXaHI3My
TaKOro BiALIKOAYBaHHS (BiX NPUIHATOTO CyJOBOTO PIllIEHHS 10 PeajbHOi
pectutyii) B Ykpaini Hemae. 3a ciioBamu B. Massiperka, moreprisi 3MyIieHi
POKaMH YEeKaTH, KOJIM 3HAWIYTh 3JI0YMHIIS 1 3aCy/STh HOT0, a MOTIM POKaMH
OJICPKYBAaTH TI0 KOMIHIi. BIIbIIICTh MOTEPIIINX, 3BUYAIHO, 3aTHIIAIOTHCS
Hi 3 YUM?,

Sk 3a3Ha4yeHo y 3rajauniii Jlexnapaitii, HalioHa bHI CYI0BI 1 aMiHICTpa-
TUBHI POIIEypH TTOBUHHI BIAMOBIIATH MTOTpedaM XKepTB 3 METOI0 3ade3re-
YeHHsI M MOXKJIMBOCTI OIEPKATH KOMIICHCAIIIIO 32 JJOTIOMOTOK0 O(IIHHUX YH
Heo(iniHNX poLenyp, sKi 0 Manu onepaTUBHUAN XapakTep, OyJau cCrpaBe-
JUBUMH, TEUIEBUMH 1 TOCTYNHUMHU. [[pbOMY MOBUHHI CIPUATH: HaJeKHA
MOIH(QOPMOBAHICTh MOTEPIIUTUX PO CYIOBI i aMiHICTpATUBHI MTPOLEAYPH;
Ha/laHHs 0e30IUIaTHOI MPAaBOBOi JOMOMOI'Y NOTEPHIIUM — HacaMIepe[ Bij
TSDKKHUX Ta 0COOJIMBO TSXKKHX 3JI04YHHIB, @ TAKOXK IIPOTATOM YCHOTO CyIOBOIO
po3mIAAy 1 Ha CTafii BUKOHAHHSA PIILEHHS Cy/y I0J0 BiIIKOAYBAHHS ILIKOJM;
opranizaitist 6e31eKkn )KepTB, KOJIU 11e He0OX1/IHO; BCIIIKA MATPUMKA MOTEP-
MJINX BiJ 37104MHY, HaJJaHHS iM MaTepiajbHOI, MEJUYHOI, TICHXO0JIOTIYHOT 1
COIaTBHOT JIOTIOMOTH 10 YPSIZIOBHX, JIOOPOBUILHHX, TPOMAJICEKUX 1 MICIIEBHX
KaHaJlaX; MPOXOJPKEHHS TIpalliBHUKaMH MPAaBOOXOPOHHUX OPTaHiB, CHCTEMH
MIPABOCYJI/Isl, OXOPOHU 3I0POB’sl, COIIAILHUX CITYKO Ta IHIIIOMY BI/IIOBIIHO-
My TEepPCOHAIY MiATOTOBKH, SKa TO3BOJHTH 3a0€3MEUNTH PO3YMiHHI HUMHU
noTped MOTepIiInX, TOIIO.

OpHi€ro 3 BaXJIMBHUX MPoOJIeM 3aXHUCTy MpaB Ta 3aKOHHHUX 1HTEPECiB
MOTEPIINX € 3aKOHO/IaBue 3a0€3MEUCHHS HEBIJIBOPOTHOCTI PEAIIBHOCTI 1
CBOEYACHOCTI TaKOTO BiJIIIKOyBaHHs. Pid HE B TiM, 11100 MPUKHSATH 3aKOHU
1 mporoyocuTH npasa norepnisoro. B m. 1 Po3nopsxenns Kadbunery
MinictpiB Ykpainu Big 20 kBitast 2005 p. 3a Ne 118-p «IIpo 3arBepmxeHHs
TUTaHy 3aXO0/IiB 1070 peamizamnii Konmemnii 3a0e3meueHHst 3aXuCTy 3aKOHHUX
IpaB Ta iHTEpeciB 0cib, sIKi moTepminay Bif 3mounHiB, Ha 20052006 pokn»
nependaveHo: «IiJIrOTOBUTH Ta MoAaTh Ha po3risia Kabinery MiHicTpiB
VYkpainu npoekt 3akoHy Ykpainu «IIpo BiAIIKOIYBaHHS IIKOIU 0CO0aM, sIKi
noTeprniiu Bij 3104uHiBy. Cepen BukoHaBuiB: Min’toct, MBC, Miudin,
Minexonomiku, CBY, JII1A, I'enepanbHa npokyparypa i Bepxosumii Cyn

! Tus.: 36ipuuk nocranos [nenymy Bepxosuoro Cyny Vkpainu. — K., 1995, —
Y. 1.-C. 32.
2 Jlus.: Bicuuk Bepxosroro Cyny Ykpaiau. —2006. — Ne 7 (71). — C. 8.
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VYkpainu (3a 3ro010). Ctpok BukoHaHHs: — 2005 p. Ajie OKHU 110 Takui
3aKoH He NPUIHATO.

CitiJi 3a3HaYMTH, 10 BIAMOBIAHO 10 CT. cT. 28, 29, 50 KIIK VYkpaiuu
TPOMaJITHUH, BU3HAHWH 110 KPUMIHAIBHIN CIIPaBi MOTEPIUIUM 1 IUBLIBHUM
TI03MBaYeM, Ma€ MPaBo MpeJl’ IBUTH 0OBHHYBaYCHOMY a00 110 0cib, sKi HecyTh
MarepialibHy BIANOBIAANBHICTH 3@ HOTO i1, IMBUTLHUI TO30B, KOTPUH PO3-
IJISIIAETHCSI CYZIOM Pa3oM 13 KpUMIHAIIBHOIO cIipaBoro. ToOTo, MOJI0KEHHS PO
PECTHTYLIIO iICHY€E Yy HAlliOHAIbHOMY KPHMiHaJbHO-IIPOLIECYabHOMY 1
[UBITLHOMY 3aKOHOJIaBCTBI, SIK, 0 peui, B 3aKOHOJIAaBCTBI MPAKTHYHO yCiX
KpaiH CBiTY, Malo4H Ipu bOMY cBoi ocoOumBocTi. Tak, y Hinepnangax,
MHanii, IIBemuii Ta iHIIMX KpaiHaX pEeCTUTYIsl 3/[IHCHIOETHCS B MEXKaX SIK
KPHUMIHAIEHO-ITPOIIECYaIBHOTO, TaK i IMBITEHOTO CYAOYMHCTBA. Y Benukii
Bpuranii, Ipnanaii, ['penii, Typeuunni, SInoHIT OCHOBHOIO ()OPMOIO BiJIIIKO-
JIyBaHHSI [IIKOJIM € BUILIATH 32 «KOMIICHCANIHHUMHE opriepamuy. Lle po3mopsi-
JDKEHHS CyLy MOXKe OyTH aJITEpHATHBOIO 1HIIIOMY KPUMiHAJIEHOMY ITOKapaHHIO
a00 JOIIOBHEHHSM JI0 TaKOTO MOKapaHHA. B 0CHOBHOMY «KoMmeHcaliiiHi op-
JIepH» BUKOPHCTOBYFOTHCS TIPH BUMHEHHI 3JI0YMHIB TIPOTH JKUTTS Ta 3710POB’ S
oco0u. 3acy/PkKeHU BHOCUTH I'POIIIi Y BIAMOBITHOCTI 3 «KOMITEHCAI[IHHUM
OpIepOoM» 10 CY/Iy, @ TOM B CBOIO Yepry mepeiae ix morepriiomy’.

VY BepecHi 1977 p. Komiter MiHiCTpiB €BpONEHCHKOTO COO3Y MPUIHHSIB
pesosonito Ne 27 mpo KOMIIEHCALIIO [MIKOAN KePTBaM YMHUCHOIO HACHIIbCTBA,
a 23 ymctonana 1984 p. Pana €Bponn yxBanmina €Bporeiicbky KOHBEHITIIO
«IIpo KoMIIeHcaLil0 MIKOAX KePTBAM HACHJIBHULBKUX 3JI0YHHIBY, KOTPY
parudikysann nexinpka kpain (CLIA, Benuka Bpuranis Ta iH.), siKi gemmo
OOMEXHITH IepKaBHY KOMIICHCAIIIIO IIKOJH MOTEPIiIMM HU3KOI0 YMOB (Ha-
IPUKIIaJ], HEMOXKJIIMBICTh OJIep KaHHsI KOMIIEHCALlll 3 IHIINX JKEPEe; AKEePTBU
MOBHHHI CHIBPOOITHUYATH 3 TIOMILIIEO 1 CYIOM; CBOEYACHO TIOBIZIOMHTH PO
3JI0YUH; MaTU ITO3UTHBHY TOBEIIHKY TOIIO)>.

[ToBepTarouuch 10 MPaBOBUX peajiii ChOrOACHHS, BIAMITUMO, 110 Bi/III-
KOyBaHHS LIKOJM TiJIbKU Ha MiJCTaBaX HOPM YMHHOTO KPUMiHAIBHO-IIPO-
LIECyaJIbHOTIO 1 IIMBIJIBHOIO CYJOUYMHCTBA YKpaiHU HE pO3B’sA3y€ NPOOIEMH.

OnutyBaHHA (32 CHELIATBHOI0 aHKETOK) CIIBPOOITHHUKIB OPTaHiB MPO-
kyparypu, MBC VYkpainu, CBY Vkpainu (Bchoro 1351 ocoba) 3 meToro

! us.: Pueman /. B. Kpumunaisuas Buktumosorus. — CIT6. — 2002. — C. 288.
Binbin qOKIaHO PO TPOLEAypY PECTUTYIT 3rifiHo 3 3akoHOAaBcTBOM loTnanmii,
Benuxoi bpuranii, llIseuii, [lisnennoi Kopei, SAnonii, CILIA, aus.: Keawuc B. E. Oc-
HOBBI BUKTUMOJIOTHH. [Ip0o0IeMbI 3aIIUThI ITPaB MOTEPIEBUIMX OT MPECTYIUICHUH. — M.,
1999. — C. 179-185.

2 lus.: Pueman J{. B. Bkas. mpatst. — C. 289.
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ofep>kaHHs iH(pOpMAIIii po TX cTaBICHHS A0 CTaHy MPABOBOTO PETYIIIOBAH-
Hsl CTaTyCy MOTEPIIMX BiJ| 3I0YHMHIB, TPOBECHE (axiBIsIMUA [HCTUTYTY BUB-
YeHHS1 POOJIeM 3JI0YMHHOCTI AKasieMii TpaBoBUX HayK Ykpainu y 2006 p. 3a
y4acTio aBTOpa Ifiel myOumikarii, moka3ajao HU3bKUN PIBEHb 3aXHICHOCTI
MOTEPIUINX BiJl 3I0YMHIB MPOTH KHUTTS 1 3T0pOB’si 0coOu, BOJI, YECTI Ta
rifiHoCTi 0c00U; cTareBoi CBOOOIN Ta CTATeBOT HEIOTOPKAHOCTI 0COOM; BIIaC-
HOCTI; O€e3MeKn pyXy Ta eKCIuTyarallii TpaHCIopTY.

OCHOBHMMH MOTHBaMH 3BEPHEHHSI IOTEPIUINX JIO TPABOOXOPOHHUX
OpTaHiB Ta Y4acTi y IOCYIOBOMY CIIJICTBI, K 1 O4IKyBaJIOCS, € BiIIIKOTyBaH-
H# 30uTKiB (01M3bKO 56 %) a00 MPUTATHEHHS BUHHOTO 10 KPUMIiHAJIbHOT
BignoBiganbHOCTi (mpubnusHo 40 %). To6To, 3HaUHA YaCTHHA HOTEPIUINX
HE 3BEPTAIOTHCS JI0 MPABOOXOPOHHUX OPraHiB Yepe3 HeCIIPOMOXKHICTh, Ha 1X
JYMKY, 3alliKaBJICHO po3i0OpaTHCs 10 CIpaBi UM B3aralli 3aXUCTUTH iX TpaBa,
y TOMY 4HCJI1 BHACII 0K Kopytiii. ToMy OiNbLIICTh OMUTYBAaHUX BBAXKAIOTh
3a JIOIUTbHE: CTBOPEHHS B YKpaiHi COIlialIbHHUX LIEHTPIB 3 HAIaHHs Oe301uiar-
HOI FOPUINYHOT 1 ICUXOJIOTIYHOI JIOTIOMOTH TIOTEPITUTHM; 3/1IHCHEHHS 3aXUC-
Ty 1 MPEICTAaBHUITBA iX 3aKOHHHUX IHTEPECiB MpodeciitHuM 3aXHCHUKOM;
PO3LIUPEHHS HOr0 NpaB Ta MpaB MOTEPIIIIOro Ha IOCYJI0BOMY CIIJICTBI TOIIIO.
AJe 1i BiqnoBial Maym abcTpakTHUH xapakTep. KoHKpeTu3allist BUsBuIIa, 1o
Ha TIUTaHHSI TIPO JIOIIBHICTh HAJIAHHSI TIOTEPITIIOMY Y1 HOTO MPEACTABHUKOBI
BCIX IpaB, sIKi Ma€ 3aXMUCHUK OOBUHYBa4€HOTO (IMiACymIHOT0), nech 40% oru-
TYBaHUX BIINOBIJIN HETaTHBHO a00 X YXUIJIMIUCS BiJ MPsSMOi BIAMOBIII
(«BaXXKO CKazaTHy).

OTxe, B CUCTEMI ITPaBOOXOPOHHKX OPTaHiB iJies 3aKOHOIABYOTO PO3IIH-
PEHH:I TIpaB MOTEPIILIOTO IIIe He cTalla JOMiHyI040r0. OCh YOMY, K BBaXKAETh-
Cs1, IOTEPIILI 110 KPUMIHAIBHUX CIPaBax PiJIko MPUCYTHI MPH TPOBEICHHI
CIIIYMX AiH, 1110 3M1HCHIOIOTRCS 3a IX KionoTaHHaMu. bisiie 70 % cimigunx
3asBUJIH, 110 JyMKa ITOTEPIIOr0 CTOCOBHO YXBAJICHHSI PIIICHHS PO 3YIIH-
HEHHsI JIOCYIOBOTO CIIIJICTBA HE MOBUHHA BpaxoByBatucs. He miarpuMaHo
TaKOXK MUTAHHA 100 PO3ILIUPEHHS PaB MOTEPIILIOr0 Ha OCKAPKEHHS OC-
TaHOBH CIIIJIYNX OPraHiB CTOCOBHO OOpaHHS 3al001KHUX 3aX0/IiB ITi/103PI0-
BaHOMY 1 00BHHYBadeHOMY (65,5% cIimunx, MPOKYpOPiB).

KpuMiHOJIOT1UHI TOCITIDKEHHS! HACHIIBHUIIBKOT 3JIOYMHHOCTI CB1IYaTh
PO Te, 110 3HaYHA YacTHUHA 3JIOUMHIIIB — I1e 200 0e3po0iTHI, a00 Heraro-
CIIpOMOXHi, a00 B3arali He BUSBIEHI CIIJCTBOM OCOOM 1 BiJIIKOTYyBaTH
LIKOAY Hi 3 4oro i Hi 3 xoro. Tinbku B oqHoMy 2002 p. Bif pi3HUX 3JI0YHMHIB
MoCTpaXKaau 257 THUC. TPOMaJIsH, 3 HUX Ou3bKo 10 THC. 3aruHy/Iu. 3II0UnH-
HUMH JisIMA TOTEPIILINM 3aBaHo 30uTKIB Ha cyMmy monaz 110 miH. rpH.!

! luB.: Konsioa I1. B. Bka3. mpaist. — C. 3.
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[Ipore, HaBITh MalOYM Ha pyKax MO3UTHBHE PILlICHHS Cy/Iy PO KOMIICHCALIIIO,
MOTEePIUINN peanbHO HE MOXeE 11 OJIep)KaTH uepe3 BiJICYTHICTh POOOTH ISt
3aCy/PKEHUX Y MICIsIX 11030aBiieHHs Bodl (i HE TIIBKM B HUX) 200 BHACHIJIOK
0e311sUTbHOCTI CIIBPOOITHUKIB CITYKOW BHKOHABUOTO NPOBAKEHHS. ToMmy
3aJIMIIAETHCS HAISTUCS TIIBKY Ha JICPIKABY.

Crnij migTpuMary MpoNOo3HUIil0 HAyKOBIIB MPO Te, IO 3aXHCT MOPY-
HICHUX TPaB Ta 3aKOHHUX IHTEpECiB y BCiX 03 BUHATKY BUIIAJKax Mae
31HCHIOBATUCS BUKJIIOYHO 33 PaXyHOK JAEpiKaBH, AKa € TapaHTOM IiATPH-
MaHHS HAJICKHOTO MTPABOTOPSIIKY 1 O€3MEKH AJIsl BCIX YJICHIB CYCITIJILCTBA.
Skmio nepkaBa He BUKOHYE I[bOTO 00OB’sI3Ky, BOHA i MOBUHHA HECTH 3a
e BIAOBIAAJIbHICTH, 320€31IeUy0UH 3aXUCT MPaB Ta IHTEPECIB KEPTBU
37I0YMHY 32 JICPKaBHUHN paxyHOK, a TAKOXK TOBHICTIO BiJIIKOIyBaTH 30HT-
KM, 3aBJIaHl 3JI0YMHOM y pa3i HEBCTAHOBJICHHS 0COOM BUHHOIO abo HOro
HETIATO CIIPOMOKHOCTI .

3 BUJaHHSM 3a3Ha4eHuX Bule Ykasy [Ipesunenra Ykpainu i Posnopsi-
kerHs Kabinety MinicTpiB YkpaiHu B KpaiHi 110 CyTi 3a1I09aTKOBAaHO BiKTH-
MOJIOTIYHE 3aKOHOJIABCTBO MO0 BiJIIKOAYBAHHS IIIKO/IH, 3aMOISIHOT KepT-
BaM, iX 3aXHCTY 1 JJONOMOTH y COIIaJIbHO-TICUXOJOTI4YHIN peadimitarii. [Tix-
TBEPDKEHHSIM LIBOTO € 3aKOHOIPOEKTHA POOOTa CTOCOBHO BIOCKOHAJICHHS
iHCTHTYTY IIOTEPIILIOrO y BiTUM3HAHOMY CYIOUMHCTBI. MneThes mpo 3aKkoHo-
npoekT «lIpo BiAIIKOAYBaHHS 32 paXyHOK J€p>KaBU MaTepiajbHOI MIKOIU
TpoMajsiHaM, sIKi MOTepIin Big 3mounny» (2004 p.), migrorosneHuit LleHT-
POM TEOPETHYHHX MPOOIEM 3aKOHOTBOPUOCTI i MOPIBHIIBHOTO MPaBO3HAB-
ctBa [HcTHTYTY AepxkaBu 1 mpasa iM. B. M. Kopenskoro HAH VYkpainu,
BepxoBuoro Cyny Yipainu ta MiHicTepcTBa IOCTUIIT YKpaiHu, 1 3aKOHOIPO-
exT «IIpo KomIieHcario MKOAN XKepTBaM 3JI0YHHIBY, PO3po0IIeHH poO60U0I0
rpymnoto Minictepcrsa roctutlii Yipainu (2006 p.). Lli 3aKoHOIPOEKTH [1OKH
110 3HAXOAATHCS y CTail pO3MISAY 1 KPUTUYHOI OIIHKH y HAayKOBUX ITyOIi-
Karisx>,

Ane 3 NIPUIHSTTSAM Ha OCHOBI TOTO YH IHIIOTO 3aKOHOMPOEKTY 3aKOHY
YKkpaiHu Mpo 3axXKCT MPaB 1 3aKOHHUX 1HTEPECIB MOTEPILIHX JCII0 3MiHATh-
Csl aKI[EHTHU Y CTpaTerii KpUMiHaJIbHO-IPABOBOI, KPUMiHATIBHO-BUKOHABYOI 1
KPUMIHOJIOT1YHOI TIOJTITHKH.

! Tus.: Mantomin I. TIpoGiieMu BiAIIKOMYBAHHS HIKOIH MOTEPITIIAM JEPKaBOO //
IIpaBo Ykpainu. —2002. — Ne 10. — C. 62-63.

2 TuB.: Cenamopos M. IIpaBa MOTEPIIUIOTO BiJl 3I0YHHY: MDKHAPOAHI CTaHIAPTH
Ta BiT4n3HAHMIT 1uiax // Tam camo. —2006. — Ne 5. — C. 130-133.
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B. Mikynin, nonexr, pextop HarmioHaib-
Hoi akajgemii Ciryx0Ou Oe3nekun Ykpaiau

IIpobaemMu noxka3zyBaHHs 00BUHYBA4YCHHS
PO 3JI0YMHH, BAMHEHI B OPraHizoBannx popmax

Ha cydacHomy eTarti CoIialbHO-eKOHOMIYHOTO Ta TOJITUYHOTO PO3BHT-
Ky JIep>KaBH OpraHi30BaHa 3JI0YMHHICTE CTajla PeaJbHOIO 3arPO30I0 CYCIIiIb-
cTBY 1 O0opoTh0a 3i 3JI04MHAMH, 1[0 BUMHSIOTHCS B 1iH popMi, Moxke OyTu
YCIIMHOIO JIWIIE MPU CYBOPOMY JOAEPKaHHI YHHHOTO 3aKOHOIABCTBA,
BCeOIUHIN Ta e(eKTUBHIH OXOPOHI PaB 0COOH B KPUMiHAILHOMY CYIOUHH-
ctBi. Tomy B cripaBax mpo 3J0YHMHU, BUNHEHI B OpTaHizoBaHUX (opMax,
Tpeda Joaep KyBaTHCs MPOLECyaTbHIX TapaHTii 1pas 1 cB000I 0COOH 3 METOIO
3a0e3TeUeHHsT JOCATHCHHS 3aBIaHb MPaBOCYIULL. Po3ciimyBaH s KpIMIiHAIBHIX
CHpaB MPO TaKi 3JI0YMHU [10B’S3aHO 3 TIEBHUMH TPYIHOILAMH, OCKUIBKH BOHU
OLITBII PETENBHO TOTYIOTHCSL, 3MIOYMHLII B 3aBYaIbOBAHHUX (POPMaxX pO3MOALISAIOTH
poJii MiXK c000t0, BKUBAIOTh 3aXOIB MO0 3HEIITKO/KEHHS JTOKA30BUX Ma-
TepialiB, po3poOIISTIOTh TAEMHI criocoOH (piHAHCYBaHHS 3JIOYMHHHUX CTPYKTYD.
Bce 11e 3HaYHOO MipOI0 YCKIIAIHIOE IPOIIEC JOKA3yBaHHS 10 JaHUX KaTeropisx
KPUMIHAJIBHUX CIIPaB 1 BU3HAYa€ 0COOMMBOCTI (DOPMYITIOBaHHS OOBHHYBaUCHHS
B AKTax JIOCYIOBOTO MPOBaKeHHs. BOHN nonsAratrots y Tomy, abu Bci aktu
3JIOYUHHOI JIISUTBHOCTI MiJTBEP/IKYBAJIHCS BUKITFOUHO JIOCTAaTHIMU JIOKA3aMH, a
HE MarepialaMi KpUMIHAIBHOI YH ONIepaTHBHO-PO3IIYKOBOT cripaBu. Kpim 1160-
r0, B 00BHHYBa4eHHI Tpeba BioOpaXkaTy poiib CIiByYaCHHKIB 1 YITKO BU3HAYATH
«BHECOK» KOYKHOTO 3 HHX JUISl IOCSATHEHHS CIUTbHOT METH 37104uHY. He MeHI
BXJIMBUM € 1 T€, 110 CHOpMYJIbOBaHI OOBHHYBAYCHHSI CITIByYaCHUKAM [TOBUHHI
B CBOIl CyKyITHOCTI OyTH y3rO/DKEHUMH i 00’ €KTUBHO BiTOOpa’kaTu Xapaxkrep
CTOCYHKIB MI>K HUMH, PO3IOJILT POJIEH, CTYIiHb AKTUBHOCTI KOYKHOTO TPH BUH-
HEHHI 3JI0YKHY, BKJIIOYalOuH OpraHi3amiiiHi MOMEHTH, a came: YIPaBIiHHS 110-
BEIIHKOIO YYaCHUKIB SIK Ha CTa/lii yTBOPEHHS OPTraHi30BaHUX 3I0YUHHUX YIPy-
[IO0BaHb, TaK i MPY BUNHEHHI KOHKPETHUX TIPOTUIPABHUX JTiSTHb.

Tpeba BpaxoByBaru i Te€, M0 IKUMHU O CKJIQAHUMHU HE OYJIM BITHOCHUHU
MIDXK Y4aCHUKAaMHU, HE3aJIEKHO B1Jl iX KUIBKOCTI 1 CTYIIEHs OpraHi30BaHOCTI,
(dhopmyroBaHHsSI OOBUHYBAYCHHS KOXKHOMY CITIByYaCHUKY Ma€ BiJIIIOBIAaTH
MIPUHIIKITY 3a0e3MeYeHHs OOBUHYBa4eHOMY IIpaBa Ha 3axucT. Llsg BuMora
KPUMiHaJIBHO-TIPOLIECYaJIbHOI'O 3aKOHY Nepeadadae HeoOX1HICTb 1HAUBILY-
aizarii 1 KOHKpeTH3allii oOBHHyBaueHHs. BoHa /103BosIsIE 00BUHYBaY€HOMY
VSCHHUTHU IOPUINYHY U (DaKTUYHY CTOPOHH OOBHHYBau€HHS, CyTHICTh 1HK-
PUMIHOBAaHUX 3JI0YHHIB.
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dopmynroBaHHS OOBUHYBAYCHHS € HEMPOCTOIO CIIPABOIO O OyIb-sKil
KpUMiHAJIBHIH cripaBi. Ajie BOHA IIPH PO3CITIIyBaHHI 3JI0YHHIB, yYIHHEHUX B
opranizoBaHHX (hopmax, 3HAYHO YCKIAAHIOEThC. Lle B mepury uepry mosic-
HIOETHCS BIICYTHICTIO B YMHHOMY KPUMiHAJIBHOMY 3aKOHOJIABCTBI BU3HAUCHB
TOTO, IO TAKE «OPraHi30BaHe CIIBTOBAPHUCTBOY, «OPTaHi30BaHa IPYIIay TOIIO.
Ie Takox, sk ciryinHO 3a3Havae I1. Ky6pa1< «... HETAaTUBHO BIUIMBA€ HA BHU3-
Ha4eHHs r[pez[MeTa JIOKa3yBaHHsI B KpI/IMlHaJ'ILHI/IX ClpaBax mpo OprasizoBaHi
3JI04HHH.. TOMy B CyAOBIiH pakTHLl 31 iCHEH] BiANIOBIIHI HAIIPaALIOBaH-
HS II0J10 KpI/IMlHaHLHO NPAaBOBUX O3HAK OpraHizoBaHUX (HOpM 3T0YMHHOT
nisutbHOCTI. Tak, me [Tnenym Bepxosroro Cyny CPCP B cBiit yac po3’sicHUB,
IO IiJ] «... OPTaHI30BAHOIO TPYIIOKO CJIiJ] BBAYKATH CTiliKe 00’ €IHAHHSI JIBOX
a6o OinblIe 0cid 3 METOK BUMHEHHS OJHOTO 200 JEKIIBKOX 3JI04HMHIB, IPU
bOMY IIPO CTIHKICTh TPYIH MOXKYTh CBITYUTH NONIEPETHE TIIAaHYBaHHS 3710~
YUHHUX JII{, rOTOBKA 3aC001B peaisallii 3I04MHHOTO HaMipy, mia0ip abo
BepOyBaHHs CIIBYYaCHUKIB, PO3MOALI POJICH MK HUMH, 3a0€31ICUCHHS 3a-
XOJIiB IIOJI0 TIPUXOBYBaHHS 3JI0YUHY, MIJKOPCHHS TPYIOBIH AUCIHTLIIHI 1
BKa3iBKaM OpraHizaropa 3J04HHHOI TPYII»>.

Binbl mupokuii nepenik 03HaK OpraHi3oBaHoOl 3JI0YMHHOI IpYyIIN HaBe-
JIeHo B 11. 26 moctanoBu [Inenymy Bepxosroro Cyny Ykpainu Big 25 rpymss
1992 p. «IIpo cynoBy mpakTUKy B CIIpaBax MpO KOPUCIHBI 3JI0YMHU MTPOTH
MIPUBATHOI BJIACTHOCTI», 30KpeMa, po3poliieHuit (xoua O y 3arajibHUX pHcax)
1 CXBaJIeHUH y4aCHUKaMH TPYIIH [IaH 3MOYHHHOT JisUTbHOCTI 200 BUMHEHHS
KOHKPETHOTO 3[I0YHHY, pozno;un poJieii, HasgBHICTh opraH13aTopa (kepiBHUKA),
MPUKPHUTTS CBOET JISUTBHOCTI SIK CBOIMH CHJIAMH, TaK 1 3 TIOIIOMOTOI0 CTOPOH-
HiX 0ci0 (B TOMY YHCII TiAKYIIOM CITy>KOOBHX OCi0 IIISXOM JaBaHHS Xa-
0apiB), BepOyBaHHSI HOBHX YJICHIB, HASIBHICTH 3araJIbHUX MPAaBHJI OBEIIHKN
touo’. Ha Hamry qyMKy, 1€ MOJI0KEHHsI MOXKe 3aCTOCOBYBATHCS 1 Ipu (op-
MYITIIOBaHHI OOBHHYBAYCHHS TI0 1HIINX KATETOPIsX 3JI0YHHIB.

B 1. 2 nocranosu Ilnenymy BepxoBroro Cyny Ykpainu Bix 7 aunHs
1995 p. «Hpo CYNOBY MPAKTHKY B CTIPaBax Mpo OaHIUTH3IMY PO3KPHBAETHCS
O3HaKa CTIMKOCTI 3JI04MHHOTrO (hOPMYyBaHHA 1 BKa3y€ThCs, 11O IPyIy ciin
BBAXKaTH CTIMKOIO 32 YMOBH, SIKILIO BOHA € CTaOIJIbHOIO 1 3TypTOBAHOIO, a
0co0u sIKi 10 HET BXOSATH, MAIOTh €IMHI HAMIPH [I0J0 BUNHEHHS 3TOYHHIB*,
Baxxaemo, 1110 10 03HAK OPraHi3o0BaHOi 3JI0YMHHOI I'PYNU TaKOXK CIiJ Bif-

' Kyopax I1. M. TIpoGnemHi uTanHs 60pOTHOM 3 OPraHi30BaHOK 3JOYHHHICTIO //
KoHuenuist po3BuTKy 3akoHOaBcTBa YKpainu // KoHuenmis po3BUTKY 3aKOHOJaBCTBA
Vkpaian: Marep. Hayk. -ipakT. KoH}. — K., 1996. — C. 375.

2 Becruuk BepxosHoro Cyaa CCCP. — 1991. — Ne 2. — C. 19.

3 Mus.: ITocranosu Ilnenymy BepxoBroro Cyny YkpaiHu B KpUMiHAJIBHHX Ta
nuBLTEHEX crpaBax. — K., 1995. — C. 119.

* Tus.: [TpaBoBicHuK. — 1996. — Ne 1. — C. 32.
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HECTH MiJArOTOBKY 3ac00iB peaiizamii 3JI04HHHOTO HaMipy, BXKUTTS 3aX0/IiB
L1010 JIIKBiAALi{ 1 MPUXOBYBaHHS CIIJIB 3JI0YHMHIB, JOJP)KaHHSA Y4aCHUKAMU
IpyNy BCTAHOBJICHOT JUCIUILIIHU 1 BUKOHAHHS BKa3iBOK OpraHizaropa, cra-
OUTBHICTH 11 CKIIa/Iy ¥ OPraHi30BaHUX CTPYKTYP, EHICTH 11 WIEHIB, MOCTIil-
HICTh ()OPM 1 METOAIB 3TIOYMHHOI isIbHOCTI. OUEBUIHO, 10 Ha3BaHI O3HAKU
OpraHi30BaHOi 3JI04MHHOI TPYIH MAIOTh HE TIIBKHU KPUMIHAJIBHO-IIPABOBE, a
i KpUMiHAJIBHO-TIPOLIeCyaIbHE 3HAUY€HHS, 1 TOBUHHI YiTKO BUKJIQIATHUCS IIPU
(opMyiroBaHHI 0OBUHYBAa4Y€Hb 0 JaHii KaTeropii KpUMiHAJIbHUX CIIPaB B
aKTax JIOCYJI0BOTO MPOBAKCHHSI.

B niteparypi 3 KpUMIHAIBHOTO MPOIIECy PO3pOOIICHO PeKOMEH AT, 1110
JI03BOJISIFOTH €(DEKTHBHO 1HAMBITyatizyBaT 0OBUHYBadeHHs. [lo HUX HallexaTh
1 HAyKOB1 PO3POOKH IIO/I0 TOACPKAHHS CTPYKTYPH OOBHHYBA4CHHSI, SIKa CKJIa-
JA€ThCS 3 IBOX YacTUH: 1) omucaHHs (aKTy BUYNHEHHS 3JI0YMHHOTO JiSHHS B
HOro KpUMiHAJIBLHO-TIPABOBOMY 3Ha4eHHi; 2) popmyra 0OBHHYBaYeHHS 3 IOpH-
JMYHOO KBauti(ikaiiero. Taki BUMOTH 11010 BUKJIQJIEHHSI 3MICTy OOBHHYBa-
YEeHHS Jal0Th 3MOTY (DAaKTHYHO W IOPUAMYHO PO3’€IHATH 3IOYUHHI JTisTHHSA,
BYMHEHI KO)KHUM 13 CITIBy4aCHHKIB OKpeMo, a ropuIudHa Gopmyna i kBamidi-
Kallisi — BiI00pa3uTH poiib KOXKHOTO (ITi10yproBaya, mocoOHMKa, OpraHizaropa,
BHUKOHABIIS) B IOCATHEHHI CITUTLHOI 3JI0YMHHOT METH.

Yitko chopMy/r0BaIy BUMOTH 10J0 1HAMBIAyalli3alil OOBUHYBaYEHHS
A. Jlyounceknii 1 B. CepOynos. Bonwu, 30kpema, 3a3naugarots: «Ilo-meprre,
SIKIIIO B CIIPaBi MPUTATYIOThCS K OOBHHYBa4eH1 1Bi 0coOu abo Oiibiie, To
KOKHIH 3 HUX IMOBHHHO OYTH 1HAWBITYyalbHO C(HOPMYIbOBAHE 1 TP IBIICHE
oOBuHyBaueHHs. [lo-npyre, SKIo ocoda OOBHHYBAYYETHCS Y BAMHEHHI Jie-
KUTBKOX 3JI0YHMHIB, TO B IIOCTAHOBI PO NPUTATHEHHS 11 SK 0OBUHYBAauYEHOTO
Mae OyTH OKPEeMO OIKCAaHO i KBali(ikoBaHO KOXKHUIA 3m0unn»'. Ha xaib,
Hallle KpUMiHaIbHO-TIpoLecyansHe 3akoHoaaBcTBO (cT. 132 KIIK Vkpainu)
HE BpaxoBy€ BUMOT IIOJI0 1HAMBIAyani3aiii 00BUHYyBau€Hb PO BUMHEHHS
3JI04YMHIB B OpraHi3oBaHuX (opmax, 10 HeraTUBHO BIIMBAE HAa PABO3aCTO-
COBHY ITPAKTHKY.

[cHyt0oTE OCOONMMBOCTI B pOpMYITIOBAaHHI OOBHHYBAauEHHSI TIPU CKIIaIHIH
(hopwmi criByuacTi, sika rnepeadadae BUIUICHHS POJiei opraHizaropa, BAKOHAB-
14 nin0yproBada i MocOOHMKA. XapaKTep y4acTi KOKHOI'O 13 CIiByYaCHUKIB
3JI0YMHY CYJI BPaXOBY€E IPU BU3HAYCHHI MipH TIOKapaHHS.

Tpeba 3a3Ha4NTH, 1110 YMHHE KPUMIiHAIBHE 3aKOHOJJABCTBO HE BU3HAUYAE
CTYIIHB CyCITUTBHOI HeOE3MEeYHOCTI OpraHizaTropa, BUKOHABIIS, i IMOBHHKA
i mocoOnuka. B ct. 27 KK VYkpainu numie Bka3zyeTbcst Ha Te, IO CTYIIHb 1
XapakTep y4yacTi KOXKHOTO 13 CIiBYYacHUKIB Y BUYMHEHHI 3TI0YMHY [TOBHHHI

' younckuii A. A., Cepbynoe B. A. TlpuBnedenue B kadyecTe oOBHHsIeMoro. — K.,
1989. — C. 27-28.
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OyTH BpaxoBaHi CyJJOM IpU MPU3HAUCHHI MOKapaHHs. [{s BUKOHaHHS X
MPUITUCIB 3aKOHY HEOOX1THO po3iOpaTHcs 3 KPUTEPisMH, 10 BU3HAYAIOTh
CTYMiHb CYCHUIbHOT HEOE3MeYHOCTI criBy4YacHUKIB 3nounny. [llonpasna,
CY/IOBOIO IIPAKTUKOIO HAIpalbOBaHi BiAMOBIIHI mijgxonu. Tak, opraHizaropa
MPUKAHSATO BBKATU HAWOUIBIT HEOE3MEUHUM 13 CITIBYYaCHHUKIB, Y TOMY YUCII
1 TIOPIBHIOIOUY 3 BUKOHABIIEM, Y CBOIO Yepr'y BUKOHABEIb OLTbII HeOe3eUHH I,
HiX TiaOyproBad, a ocTaHHIN HeOe3neuHimui 3a mocoOHMKa. J{aHa oriHka
CTyIEHsI CyCHIIbHOT HeOe3MEeYHOCT] CIiByYaCHUKIB 3JI0YMHY HE € IIPaBOBOIO
KaTeropiero. BoHa Moxe 3MIHIOBaTUCS 3aJI€XKHO Bl KOHKPETHUX 00CTaBUH
crpaBu. Tomy aBTOpH KoMeHTapsi 10 KpuMiHAITBbHOTO KOJIEKCY YKpaTHH! CITyII-
HO 323HaYaroTh, 10 B OKPEMHUX, BUHSATKOBHX BHIIaJKaX HEOC3IEUHICTD T IMOB-
HUKa, a IHO/II MOCOOHUKA MOXEe OyTH HACTIJIBKH BHCOKOIO, 1[0 BOHH MOXYTh
BHUCTYIATH FOJIOBHUMHU YIaCHUKAMH 3704KHY'. 3BiICH BUILIHNBAE, 110 BHECCH-
HS1 KOPEKTHB 710 (DOPMY/IFOBaHHS OOBHHYBAUCHHS, [IOB’SI3aHUX 13 3MIHOIO BUIY
cmiBy4acTi, € nopymenHsM Bumor ct. 277 KIIK Ykpainu, sika 3a00poHse 3MiHy
OOBUHYBA4YEHHS B Cy/i Ha OUIBII TSHKKE a00 TaKe, sIKe CYTTEBO BiJIPI3HAETHCS
BiJl MOYATKOBOTO 3a ()aKTUMYHUMH OOCTaBUHAMH. B Takux BUMaakax Cyau 3Mmy-
IIeH] MOBepTaT KPUMIHAJIbHY CIIPaBy Ha JI0JaTKOBE pO3CiigyBaHHS. AOu
YHUKHYTH LIbOTO 1 320€3Me4YNTH paBo 0OBUHYBaYE€HOI0 3HATH, B YOMY BiH
0OBHHYBa4Yy€eThCS, B POPMYITIOBaHHI 1 JOpMYJTi OOBUHYBaYCHHS JIiSTHHS TOBUH-
Hi OyTH OIIMCaHI TAKUM YUHOM, 11100 YiTKO BUMaJIbOBYBABCsI BUJI CIIIBY4acTi
(opranizarop, BUKOHaBEIIb, ITII0YPIOBaY YH MIOCOOHHK).

3 omisiay Ha 1e npu (GOpPMYJIIOBaHHI 0OBHHYBa4YEHHsI Tpeba YiTKO BU3HA-
YUTHU O3HAKU BUJIIB CITIByYACHHKIB 3JI04YMHY 3 BIAMOBIAHUM MOTHUBYBaHHSIM.
3okpema, Ipu HopMyIIIOBaHHI OOBHHYBauECHHSI OO0 OpraHizaropa (KepiBHHUKA)
3JI0YMHHOI TPYIIH CITij BKazyBaru: 1) aif momo opranizanii 37104MHHOT TpyH i
KEpIBHUIITBA HElO (TUIaHyBaHHS 3JI0YMHHUX [, ia0ip 1 BepOyBaHHS CITiBY-
YaCHUKIB, PO3MO/ILI POJIEH MiXK HUMH 1 T. iH.); 2) BYNHEHHS 3JI0YUHHUX K
y4aCHMKaMHU OPTaHi30BaHO{ 3JI0YMHHOI IPYIIH, L0 OXOIUTIOIOTHCS HaMipOM
oprasizaropa i WwieHaMH 3JI04MHHOTO criBroBapucTBa. KpiM 1160ro, B 00BHHY-
Ba4Y€HHI KO)KHOTO YYaCHHUKA 3JI0YMHHOI I'PyNH 000B’A3KOBO IIOBUHHO 3HANTH
BiZloOpaskeHHsT: 1) HaNIeKHICTh /10 Hel (laBaHHS 3TO/IM HA YYacTh Y 3JI0YMHHO-
My CITIBTOBApHUCTBI 1 3aIJIAHOBAHUX 3JIOYMHHUX JISTHHAX; 2) Oe3rmocepeiHs
y4acTh y 3aIJJAHOBAHUX 3JIOYMHHUX aKTaX 1 KOHKPETHA POJIb KOXKHOTO.

€ neBHi ocobnHuBOCTI hopMyTIOBaHHS OOBUHYBa4YCHHS ITPH BUMHCHHI
3JI0YKMHY TPYIIO0 0Ci0 3a MONepeHbOI0 3MOBOK0. B TakoMy BHIA/IKy B aKTax
0OBHHYBa4YCHHSI JOCYJOBOTO MPOBAKEHHS IIOBHHHI OyTH BinoOpa)eHi:
a) cam (axT nornepeHLo1 3MOBU (MOMEHT Ti BAHUKHEHHSI, MICIIE, Yac, iHiIia-

! JTus.: HaykoBo-nipakTnuHuii komeHtap KpuminanbHoro kofekcy Ykpainu. — K.,
2001. - C. 79.
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THBA, 3r0/Ia YYACHUKIB 3MOBH, MOXKJIMBUH PO3MOJILT posiei To1o); 0) KOHK-
PETHI Iii KOXKHOTO Y4acHHKA 3MOBH, CIIPSIMOBaHI Ha peaii3aiiio J0MOBIIe-
HOCTI (i1 MO0 TepEeMIIlIeHHSs IPEJIMETIB KOHTpaOaH 1 1 T. 1H.).

OjHaK HEPIIKO CIIT4i B aKTaX OOBHHYBaUCHHS! JJOCY/IOBOTO MIPOBAIKEHHS
HE JIOACPIKYIOTHCSI BUMOT IOJI0 1HMBHyalli3allil BU/IB CITiBY4acTi IIPU BUH-
HEHHI 3JI0YMHIB OpraHi3oBaHUMU IpynamMu. Lle B mepiy uepry cTocyeTbes
PO3cIIityBaHHsI 3I0YHHIB PO KOHTpabaH/Ty, BUMHEHY Tpymoto ocid. Tak, mpu
po3cIIiyBaHHI KpUMiHAIBHOI cripaBy BitHocHO M., JI., JI. 1 I ciquuii B noc-
TaHOBI PO NPUTATHEHHS SIK OOBUHYBa4E€HOTO B OOBHHYBAILHOMY BHCHOBKY
00MEKHBCsI JIMIIIE BKa3iBKOIO Ha Te, 10 KOHTpabaH1a Oylia BUNHEHA 3a TT0TIe-
PEIHBOIO JIOMOBIIIHICTIO TPYIIOI0 0CI0, HE3BAXKAIOUU Ha Te, 10 B Marepiaiax
cripaBu OyJd JOCTATHI JOKA3M IIPO PO3MOALT POSIeH MK HUMH' .

3pocTaHHs OPraHi3oBaHOI 3JIOYMHHOT JTiSITBHOCTI MPHU3BEJIO JI0 301IbIICH-
HSI KIJIBKOCTI 3JIOYMHIB, YYUHEHHUX 0aH/010. 3aKOHOAABCTBO 1 MPAKTHUKA
BUJILIAIOTH Criern(bivni 03HAKHM IIHOTO 3IOYMHHOTO yrpyHoBanHs. Horo crre-
IU(IYHOIO 03HAKOIO € TOTIepe/THsI 3MOBa. TaK, yUaCHUKH OaH/IU 00’ €IHYIOThCS
JUIs BUNHEHHS He OyIb-fKHMX 3JI0YMHIB, a 3 METOIO Hamajay Ha rpoMalsH,
MiANPUEMCTBA, YCTAHOBH Ta OpraHizaiii, ii 000B’I3KOBUMHU O3HAKAMHU €
CTIMKICTB 1 HASIBHICTH X04a 0 y OJTHOTO 3 11 y4aCHHUKIB 30poi i 00i3HaHICTH PO
1€ BCiX WieHiB. be3syMOBHO, 1110 11i 03HaKH BOJJHOYAC MAIOTh 1 KpUMIHAIIBHO-
rporecyanbHe 3Ha4eHHs. 3po3ymino, mo B cT. 132 KIIK Ykpaian Hemoxim-
BO OIIMCATH O3HAKM BCIX 3T09MHIB. JlaHa HOpMa MICTHTB JIHIIIE y3aralbHEHII
nepetik 000B’A3KOBUX 00CTaBUH, IIO ITiUIATAI0Th BIJIOOPAKESHHIO B TIOCTAa-
HOBI PO MPUTATHEHHSI IK OOBUHYBAaYEHOT0. AJIe BOHA JIA€ MOXKJIUBICTh
ypaxoByBaTH 0COOIMBOCTI AUCIIO3UIIIT KOKHOT cTaTTi OCco0IMBOT YacTHHH
KK VYkpainu, B ToMy uncii cT. 257, OCKUIbKH B Hil 3a3HAa4€HO, IO KPiM
3JI0YMHY, B SIKOMY OOBUHYBa4Yy€ThCs JJaHa 0co0a, uacy, miciis, Tpeda Bijgo0-
pakaTu «iHILII OOCTaBUHU BUMHEHHS 3JI0UHUHY».

B unnnomy KK Ykpainu 3akpirsieHo KpuMiHaIbHY BiJIMOBIIANBHICT HE
TIJIBKY 32 BUMHEHHSI 3I0YMHIB Y CKJIaJll 37I0YMHHOI opraHizariii abo 3J1091H-
HOMY CITIBTOBApHUCTBI, ajie i 3a caMy y4acTh y HUX. Takuil mijaxiJ € B KOHC-
Tpykuii cT. 257 KK Ykpainy, sika nependadae KpuMiHaJIbHY BiANOBIIAJIBHICTD
HE TUTBKH 32 Y9acTbh y Hama/li, [0 BINHAETHCS OaHI0I0, a i 3a OpraHizariro
030poeHOi GaH/M 1 ydacTh B Takiii Oanai. Ha 1ro ocoOnuBicTh kBamidikaii
JAHOTO BUAY 37I09YMHY 3BepHYB yBary Ilnenym Bepxosnoro Cyny Ykpainu,
SIKMA B 4. 2 1. 3 moctanoBH Bix 7 munag 1995 p. «IIpo cynoBy mpakTHKY B
crpaBax mpo OaHIUTU3M» 3a3HAYMB, IO «... BIAMOBiAHO A0 cT. 257 KK
VYkpainu opranizauis 030poeHoi OaHIM € 3aKIHYCHUM 3TI0YHHOM 3 MOMEHTY

! Tus.: Marepianu kpuminanbHoi cripasu Ne 32/95 VCBY no 3akaprarchkiii 00-
JacTi.
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il CTBOpEHHSI, HE3aJIeKHO BiJI TOTO, UM BUMHWIN WICHU OaHIU X04a O OfuH
Hamamg .

ToMy B IOCTaHOBI PO MPUTATHEHHsI 0COOU SIK OOBUHYBau€HOIO HEOO-
X1JIHO (OpMYITIOBaTH OOBUHYBA4YEHHSI, 10 MiATBEPAKYE (aKT BCTYIY B
0aHIy, a TAKOXX MPAKTUYHY Y4acTh B ii AiSNBHOCTI. ABTOPU KOMEHTaps A0
KpuminanapHOro Koznekcy YKpaiHu BKa3ylOTh, 110 0c00a, sika BCTyNHJIa B
030pO€HY CTIHKY IpyITy, He 000B’S3KOBO IIOBUHHA OpaTy y4acTh Y BUMHIOBA-
HUX 0aHJIOI0 Hamajax. Y4acThb y Hill MOXKE MOJISATaTH y IPUXOBYBAaHHI YJICHIB
Oansu, 3ac001B 31I09MHY, MaliHa, 3100yTOTO 3JJOYNHHUM MUIIXOM, MiIIIYKY-
BaHHI 00 €KTIB JUISI Hamay, BTSATHCHHI HOBHX 0Ci0, a TAKOX Y BUKOHAHHI
iHmMx QYHKIN, SKi CIIPSIMOBAHI HA TOCATHCHHSI 3arajbHOI METH OaHIH>.

Oprani3oBaHa 3JI04YMHHA TIsUTBHICTB SK CKJIaJHa (JOpMa CITiBY4acTi MOXKe
BKJIIOYATH: 1) CIiBy4YacTh y By3bKOMY PO3YMiHHI (KOJIM KOXKEH 13 CITIBy4aCHHKIB
BUKOHYE€ TIBHY POJIb y BYNHEHHI 3JI04MHY) a0 CiBydacTsb y (opmi 3104MH-
HOTO CITiBTOBapuCTBa (0aHa, opraHizoBana rpymna). ToMy npu J0Ka3yBaHHI
OpPraHi30BaHOCTI 3JI0YMHHOIO YIPyMoBaHHs Tpeda BpaxoBYBATH BUMOT'H KPHUMi-
HaJIbHOTO 3aKOHY, 1110 XapaKTepH3yIOTh CIIBY4acTh 5K 3 00’ €KTUBHOI, TaK 1 3
cy0’extuBHOI croponu. HenonepskanHs IMX 3arajlbHOBU3HAHUX BUMOT KPHUMi-
HaJILHOTO IIpaBa IpH (popMysIroBaHHI OOBUHYBaYeHHs B pa3i BUMHEHHS 3J10-
YHHIB B OPraHi30BaHUX (popMax MOXKe IPU3BECTHU 10 HeOakaHUX HACIIKIB.
3 METOKO MOTePE/PKEHHST MOXITUBHX ITOMIJIOK TIPH KBaTi(hiKallii /il 37I04MHIIIB
y TIPOIIEC TOKa3yBaHHsI CJTiJl BUXOIUTH 3 TOTO, IO TSI JIISUTBHICTB 3 00’ €KTUBHOT
CTOPOHH 3/IIHCHIOBAJIACS JICKUTbKOMa 0co0aMu, siKi Opalii yuacTh y BUNHEHHI
3II0YMHY 44 cHpusiid ioMy. KpiM mporo, Tpebda MaTu Ha yBasi i Te, mo aii
KOYKHOTO CITiByYaCHHKa € CKJIaJJOBOIO CIUIBHUX 3yCHJIb, SIKi 3a0€31e4yI0Th
JOCSITHEHHSI METH €AMHOTO 3JI0YMHHOTO HaMipy. Y3romKeHIcTh Jii criByvac-
HUKIB MOYKE MaTH MICIIE SIK Ha CTa/Iii MTONepeHbOT 37I0YMHHOT isTIbHOCTI, TaK
1 B IPOIIEC] BANHEHHS 3JI0YMHY BUKOHABIIEM. BilCyTHICTS 11i€1 00CTaBUHU Y1
il HeOBeEHICTh Y MPOLIECi JOKa3yBaHHS € MiJICTaBOIO AJIS PO3MEKYBaHHS
CHIByYacTi y BYMHEHHI 3JIOYMHY 1 TaK 3BaHOT MPUYETHOCTI JI0 3IIOYHHY B POp-
Mi ITepeXOBYBaHH, HEJIOHECEHHS Ta [IOTYPaHHS' .

BaxuBoro cki1a10BOX0 00’ €KTUBHOI CTOPOHM CIIBYy4acTi € IPUYMHHUM
3B 130K MIXK JISHHAM KO)KHOI'O CIIIByYaCHHUKA 1 CIIIBHUM 3JI0YMHHUM PE3Yilb-
TaroM. B ocTaHOBI PO NPUTSTHEHHS K 0OBUHYBauCHOTO HAJIGKHUM YUHOM
Tpeba BijoOpaxaTh 1 cy0’eKTUBHY CTOPOHY criBydacTi. J{7s iporo cy0’ekty
JIOKa3yBaHHS HEOOX1THO MaTh B CBOEMY PO3IIOPS/IKEHHI JOCTaTHBO JI0KA3iB,

! TIpaBoBicHuK. — 1996. — Ne 1. — C. 32.

2 Ilus.: HaykoBo-nipakTHuHUit koMeHTap KpuminaneHOro Kofekcy Ykpainu. — K.,
2001. - C.214.

3 us.: Tam camo. — C. 78.
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sIK1 O Oe3MepevyHo MiATBEPKYBaIH HASIBHICTD y KOYKHOTO 13 WICHIB 3J109HH-
HOTO YIpyMoOBaHHS YMHCHOI (OPMU BHHH, SIKa XapaKTEPU3YEThCS YCBIIOM-
JICHHSIM CTIUTBHUX [TiH, @ TAKOXK O2)KaHHSM 00’ €IHATH CBOI 3yCHILIS 13 3yCHII-
JISIMM 1HIIUX YYaCHUKIB 3JI0YMHY JJIS1 JOCATHEHHS CHUIBHOTO Pe3yJIbTary.

B unHHOMY KpUMiHAJILHOMY 3aKOHO/IABCTBI TIepe10adeHo BiAIMOBIIalb-
HICTb 32 CTBOPEHHSI 3JI0YMHHOI OpraHi3aii, e KepiBHUKH 1 BC1 HOTO WieHH
MOBHMHHI OyTH MOKapaHi sIK 32 HAJGKHICTh 70 OPraHi30BaHOI Py, TaK 1 3a
BUYMHEHHS 11 WIEHAMH 3JI0YMHHUX JIii HE3aJIEXKHO BiJ TOr0, OXOITIIOIOTHECS BOHI
YMHCJIOM OpTaHi3aropa 4d Bi/IITOBIJAIOTh «CIeMiani3alii» CIliBTOBapUCTBA.

[Tpu dhopmyroBaHHI 0OBHHYBA4YEHHSI 110 JIaHIH KaTeropii KpUMiHaIbHUX
crpaB 000OB’SI3KOBO MiJIsATae BiIOOpakeHHIO (haKT 00I3HAHOCTI KOXKHOTO 13
CHiBYy4YaCHHUKIB TIPO T€, [0 Pa30M 3 HUM JHIOTh i 1HIIT 0COOH, KOTPi BUKOHY-
FOTh BIJITIOBIIHI pOJIi, TOOTO TOKa3aMH MMOBUHHA I ITBEPXKYBATUCS TIOIH(OP-
MOBaHICTh KOYKHOTO 13 CITIBy4aCHHUKIB PO Te, 10 BiH /i€ HE caM, a CIIIILHO
3 iHmmMu. TakuM YMHOM, B OOBHHYBau€HHI MTPO BYMHEHHS 3JI0YMHIB B Op-
raHi30BaHMUX (popMax ImiIAraroTh BiIoOpaKeHHIO OOTIPYHTOBaHI JIOCTaTHIMU
J0Ka3aM# 00CTaBHHH, 1110 BKa3yIOTh: 1) Ha B3a€MHY OOi3HAHICTh CIiBydac-
HUKIB IIPO 3JI0YMHHY HisUTbHICT KOXKHOTO 3 HUX; 2) Ha YCBIJJOMJICHHS KO)KHIM
13 CIIIBYYaCHHUKIB TOTO, 1[0 BIH CBOIMH JIiSIMH CITUIBHO 3 JIISIMH HIIHX BUUHSIE
37I049HMH a00 CIIpHsie Horo BAMHEHHIO; 3) Ha Oa)kaHHs a0o CBiJioMe JOMYIIeH-
HS OZIEPXKAHHS CIIUIBHOTO 3JI0YMHHOTO PEe3yIbTary.

B. ITununuyk, no1ieHT, nupekTop [HcTu-
TYTYy ONEpPaTHBHOI JiSIIbHOCTI Ta JiepKaB-
Hoi Oe3Iexn

IHoaiTukKo-NpaBoBi NepexyMOBH MPOTroJIOLICHHSA
HE3aJIeKHOCTI YKPAaiHU i CTBOPEHHS HALIOHAJIBHOIO
CeKTOopa 0e3NneKu

V xoHTeKCTI pehopMyBaHHs ceKTOpa Oe3rekn YKpaiHu, sike 3IHCHIOETh-
cs BignoBigHO 10 3akoHy Ykpainu «IIpo ocHOBU HallioHaNbHOT Oe3MeKu
VYKpainm» Ta pillleHb KepiBHUITBA JIep’KaBH, aKTyaJIbHOIO € IpoOieMa BUBYCH-
Hsl TeHe3n (POpMYBaHHS, CTAHOBIICHHS 1 PO3BUTKY CEKTOpa Oe3neku YKpaiHu,
110 JI03BOJIMTh CHCTEMATHU3yBATH HAKOITHUCHHUIA JIOCBIJI, BHOKPEMUTH MOXKITHBI
npoOIeMHI MUTaHHS ¥ iICTOPUYHI YPOKHU Ta PO3POOHUTH MPOIO3HUIIii MI0A0
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pedopMyBaHHs cekTopa Oe3rnekn Ykpainu. bibil MOBHOMY BHCBITICHHIO
3a3HAYCHOT MPOOJIEMH, HA HAII MOTIISI, CIIPUSTUME J0CIIKSHHS IO TUKO-
MIPAaBOBUX IEPEAYMOB MIPOTOJIOMICHHS HE3aJIe)KHOCTI YKpaiHH 1 CTBOPEHHS
HAaIlIOHAJIBHOTO CEKTOpa Oe3MeKH.

CkJaiHUM ICTOPUYHUM, COLIaJIbHO-€KOHOMIYHMM Ta iHIIUM YMHHUKAM
Tpancopmaniinux 3miH y xonumaix CPCP ta YPCP npucesueno 6araro
npanb. Tomy aBTOp 0OMEXy€eThCS JIMIIE PO3NIAIOM MOAIH, SIKi cTOCyBaIuCs
MO THKO-TIPABOBUX MEPEyMOB BUHUKHEHHSI CYBEPEHHOI IepKaBU — YKpa-
iHU Ta po30yn0BH Ii cekTopa Oe3neKu.

OxHi€I0 3 KIIFOUOBUX MOAIH y 1iH cdepi Oyno yxBaneHHs 16 numnHs
1990 p. Bepxosuoto Pamoro YPCP Jleknapaiiii mpo aepkaBHUN CyBepeHITET
VYkpainu. 3a3HaunMo, 110 IeH TOKYMEHT CTBOPIOBAB MEPEAYMOBH sl Kap-
JIMHAJIBHOT 3MIHH IPABOBOTO IOJIsL B YKpaiHi, 30KpeMa y CEKTOpi Oe3MeKH.
Hacamnepen, Ha Hall NOMIsAA, TOLUITEHO 3BEPHYTH YBary Ha TakKi IOJIOKESHHS
Jexmapartii':

— YPCP sk cyBepeHHa HalliOHAIbHA JIepPiKaBa PO3BUBAETHCS B ICHYIOUNX
KOpJOHAaX Ha OCHOBI 3IHCHEHHSI YKPaTHCHKOIO HAII€l0 CBOTO HEBiA €MHOTO
IpaBa Ha CaMOBH3HAYEHHS;

— YPCP 3pnilicHIOE 3aXHCT 1 OXOPOHY HAI[IOHAJIBHOI JIEPYKAaBHOCTI, €111~
HUM JDKEPEIIOM JIepKaBHOI Biaau B PecryOuini € Hapon Ykpainu, Bijg iMeHi
BCHOT'O HapOJy MOXKE BUCTYIATH BUKIIOUHO BepxoBHa Pana YPCP;

— YPCP 3a6e3neuye BepxoBeHcTBO KoHCTHTYIIIT Ta 3aK0oHIB PecmyOmiku
Ha CBOTH TepuTopii, TepuTopisi PeciryOriky B iCHYIOUHX KOPIOHAX € HEAOTOP-
KaHHOIO 1 He MOXe OyTH 3MiHEHa Ta BUKOpHCTaHa 0e3 11 3roau;

— JIep’KaBHA BJIaJia 31HCHIOETHCS 3 TIPUHIUIIOM i MOAITY Ha 3aKOHO/AB-
4y, BUKOHaB4Y Ta cynoBy; ¥ PCP mMae cBoe rpoMaitHCTBO 1 rapaHTy€e KOXKHO-
My IpOMaJISTHUHY TpaBo Ha 30epexeHHst rpomajsinctea CPCP;

— YPCP mace npaso na Bnacui 30poitni Cunu, a Takox mac (Kypcus
Miii. — B. [1.) BiacHi BHYTpIIIHI BiiCbKa 1 OpraHu JIep)KaBHOI O€3MeKH, iji-
nopsiakoBaHi BepxosHiit Pani YPCP;

— YPCP nporomoinye mpo cBiif Hamip cTati B MaiiOyTHHOMY HEHTpaihb-
HOIO JIepXKaBolo, siIKa He Oepe ydacTi y BOEHHUX OJ0Kax 1 JOTPUMYETHCS
TPHOX HESACPHUX MPUHIUINIB: HE IPUHMaTH, HE BUPOOIITH i He HaOyBaTh
sIEPHOT 30poi;

— sk cy0’exT MixkHapoHoTro rpasa Y PCP 3xilicHioe Ge3mnocepe/iHi 3HOCUHU
3 IHIIMMU JIepkaBaMu, Oepe y4acTb y JisUTbHOCTI MKHAPOIHUX OpraHi3aLlii.
BigHOCHHY 3 IHIIMMHU paJsTHCBKUMU peciyOiikaMu OyayroThCs Ha MPUHIAIIAX
PIBHOIPABHOCTI, B3a€MOIIOBATY 1 HEBTPYYaHHS y BHYTPIIIIHI CIIPaBH;

' Tus.: Munaunuyx B. I’ 3 icTopii opraHiB aepxaBHOI Oe3mnekn YKpaiHu (JIMIICHb
1990 — Gepesenp 1992 p.: 36ipHuk qokymenTis. — K., 2002. — C. 4-9.
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— Hexnaparist € ocHOBOO it HOBoi KoHcTuTy1i1, 3aKk0oHIB YKpaiHu i
BU3Ha4ae no3ulii PecnyOmiku npyu ykiIagaHHi MKHAPOAHUX YTOI.

3 aHasizy 1MX MOJOKEeHb BUILIMBAE, IO peallizallis MPUHIIUIIIB, 3aKJia-
neHux y Jlexmapariii, Mana npu3BecTd 10 (aKTUYHOTO aHYJIIOBaHHS OCHOB-
HUX npuHnuniB mooynou Coro3y PCP, onHuM i3 3aCHOBHUKIB sIKOTO Oyia
VYkpainceka PCP. Bogaouac hopmyBaiocst miarpyHTst HOBOT CyCIIBHO-TIONI-
TUYHOI CHCTEMH Ta HOBOTO KOHCTUTYIIHHOTO JIay B YKpaiHi.

3Beprae Ha ce0Oe yBary miaxia 4o CUJIOBUX CTPYKTYyp Ta 30poiinux Cun
B YkpaiHi. SIk cBiIuuTh aHami3, y Jlexmapaiiii ne nutaHas Oyio po3/iieHe Ha
IIBl YaCTUHU:

— cucreMa opraHi i Bifickk MBC Ta opranu nepxaBHO1 Oe3reku B YKkpa-
{HI MaJH TepeaBaTuCs Il FOPUCANKIIi0 PecmyOmniku Ta mianopsikoByBaTUCh
Bepxosniii Pai;

— cTocoBHO 30poitanx Cui Oyi1o JMIIe 3aJeKIapOBaHo MPaBo iX MOXIIU-
BOTO CTBOpPEHHSI B YKpaiHi.

Taxwuit mingxin, BBaYKa€EMo, Ha TOM yac OyB BUIPABIaHUH, ajie Hajalli BiH
MIEBHOIO MipOI0 ITO3HAYMBCS Ha MPOLIECi CTBOPEHHS BiIacHUX 30poitHux Cun
VYkpainu Ta opraHiB BiiiCbKOBOT KOHTPPO3BiAKH. BTiM, 11e muTaHHs moTpedye
OKPEMOT'0 PO3IVIALY.

3arajoMm, NpUHHATTS KOJIMIIHIMU paJiHCbKUMU peciyOlikaMu JeKiapa-
Iilf TPO Jep>KaBHUH CyBEPEHITET CTBOPIOBANIO PealbHi MepeTyMOBH JI0
npunHeHHs icHyBaHHS CPCP sk nepkaBHOTO YTBOPEHHS Ta, SIK HACHIJIOK,
HACTYITHOI JIIKBIJAIli{ CHCTEMH PAJSTHCHKOTO CEKTOpa OS3MeKH.

3 meroro peaiizanii nonoxens [exnapaiii npo nepKaBHUIA CyBEpEeHITET
Vkpainu 3 cepriuasa 1990 p. Bepxosna Paga YPCP yxBanmia 3akon «IIpo
MiHiCTepCTBa 1 IepKaBHI KOMiTeTH YkpaiHcbkoi PCPy, 1m0 Bu3Ha4aB cucre-
My OpraHiB JIEp:KaBHOI BJIaJ U pecryOliKu, A0 K01, 30KpeMa, yBIHIILIN
MinictepcTBO BHYTpilHIX cripaB i KomiteT neprxaBHoi 6e3nexu YPCP.

Bonnouvac BianosinHo 10 nocranosu BepxosHoi Pagu YPCP Bin 3 ceprns
1990 p. «IIpo peanizaniro 3axoHy «IIpo ekOHOMIUHY CaMOCTIHHICTh YKPaTHCHKOT
PCP» yci aii cy0’€KTiB rocrionapCbKuX BITHOCHH, SIKi CYTIEPEUHIIN JICPKaBHOMY
CYBEpEHITeTy Ta EKOHOMIYHMM iHTepecaM peciyOiiku, 3a0oponsuiics. Pasi
MinictpiB YPCP nopyuanocs y ABOMICSYHMI TEpMiH MATOTYBaTH 19 MpOeKTiB
3aKOHOJIABYMX aKTiB (IIPO 3EMIIIO, BIIACHICTb, OTIOJIATKYBaHHS, OPEH/TY, Ti/IPH-
€MHHUIITBO, aKI[IOHEpHI TOBApUCTBA, OAHKH, (PIHAHCOBO-KPEUTHY CUCTEMY,
LiHHI narnepy i (OHIOBHUIA PUHOK, IOJATKOBY 1HCIEKIIF0, MUTHY CITYK0Y, 30B-
HIIIHLOGKOHOMIYHY AisUIBHICTD Ta 1H.), MPUAHATTS SIKHX Majio 3a0e3MeuuTn
CTBOPEHHS €KOHOMIYHOTO MiATPYHTS IEP;KaBHOTO CyBepeHITeTy YKpaiHH.

B ymoBax roctpoi nonituuHoi 6opotsou Bocenu 1990 p. Bepxosna Pana
JIe1I0 aKTUBI3yBasia CBOIO 3aKOHOaBuy poboty. Hacammnepen 24 sxoBTHS OyB
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yxBanenuid 3akoH «[Ipo 3minu i qonoBHeHHs 10 KoHcTuTynii YkpaiHcbkoi
PCPy». Bin ckacyBaB ct. 6 KonctuTyuii npo kepiBHy poib KomyHicTHYHOT
naprii, 3aKpiniB OCHOBHU AISTBHOCTI Pi3HUX MOJITUYHUX MapTid B Ykpaii,
3a00pOHKB CTBOPEHHS YIPYIIOBaHb, 110 CTABJIATh 32 METY 3MiHY HACHIIbHHLIb-
KUM IUISIXOM KOHCTHTYIIHHOTO J1aJ1y, MOPYIIEHHS TEPUTOPIaIbHOT HITICHOCTI
Jiep KaBH, pO3TMAIOBaHHsI PENriiHOT Ta HallioOHaJIbHOT BopoxkHedi (cT. 7). Be-
JIMKe 3HA4YCeHHS (3 oISy npaBa) Maii oHoBiieHa cT. 71 Koncrurymii YPCP,
1110 IPOT0JIOCHIIa BEPXOBEHCTBO 3aKOHIB PECIyOliKi Ha TepUTOpii YKpainy, a
Takox cT. 120, KoTpa BuMarasa 000B’I3KOBOTO BUKOHAHHS TIOCTAHOB 1 PO3IIO-
psimkenb Pagun MinictpiB YPCP nHa Teputopii YikpaiHu. 3MIIIHEHHIO BIUTHBY
pecnyOIiKaHChKOT BIIA M CIIPHSUIN 1 3MiHU 0 CT. 149, 3a skuMK HalBUIIIAN
CYIIOBHUIT KOHTPOITb Mir 3aiticHioBary suiie Bepxosuuii Cyx YPCP'.

HactynmHuM KpoKOM L1010 3MIiITHEHHSI CTPYKTYp Jep KaBHOI Biiaan OyIo
yxBajieHHs 3akoHy «[Ipo miceBi pagu HapogHUX JemyTariB YKpaiHChKOi
PCP Ta miciieBe caMOBpsITyBaHHS», 3T1JJHO 3 SIKUM CLUIbChKI, CEIUIIHI, paifoH-
Hi, MICBKIi ¥ 00J1acHI pajiu 37100y/TH CAMOCTIHHICTh 1 HE3aJICXKHICTh y MeXax
CBOiX ITOBHOBaYKCHb TP BUPILLIEHH] IMTAaHb MICLIEBOIO 3Ha4YeHHs. 3a0e3me-
YyyBaJach iXHsI €KOHOMIYHA i (piHaHCOBA CaMOCTIHHICTb.

Bonnovac akTiBHA 3aKOHOTBOPYICTH 3/IHCHIOBATIACH Y c(hepi MKHAPOIHUX
BigHocuH YPCP. Tak, BignosigHo 1o nocraHoBu Bepxosuoi Pagun YPCP Bin
31 xoBtHA 1990 p. Komicii 3 nuTaHb 1epskaBHOIO CYyBEPEHITETY, MiXpecILyOti-
KAHCHKHX 1 MKHAI[IOHABHUX BITHOCHH JIOPYJaJIocst TOOTpaIftoBati KoHrerniiro
TPO TIPHHIIMIIY Ta OCHOBHI Hanpsimu criBpoOitHuiTBa YPCP 13 pagsHcbkuMn
pecryOrikaMu 1 po3poOHTH TUMYACOBI IPOEKTH JOKYMEHTIB (JIeKiaparlii, 10ro-
BopH). Kpim 1poro, Bu3Hauanmcs cy0’ eKTH MmiAnrucaHHs, paTudikariii Ta KOHTpo-
JIFO 32 BUKOHAHHSIM JIOTOBOPIB, SIKi HAOpaIu YHHHOCTI.

BaxnuBuM 11010 BU3HAHHS A€PKAaBHOTO CYBEPEHITETY COIO3HUX pec-
nyomik Oyno yknagenss 19 nmucronana 1990 p. B Kuesi Jlorosopy Mixk Ykpa-
iHcpkoro PCP i1 Pocitickkoro POCP, a takox 29 rpynus 1990 p. y MiHcbky
HoroBopy Mix Ykpaincekoro PCP ta Binopycekoto PCP. O6uaBa nokymeHTn
Oynu parudikoBaHi MapiIaMeHTaMH 3a3HaYEHUX PECITYOIIiK 1 Mmogani s
peecrparii y BctaHoBieHOMY mopsiaky A0 Opranizamii O0’eqnannx Harriii.

OnHOYACHO BKUBAIKCS 3aXO0/H OO0 peatizalii mosoxens Jlexmaparii
po JIep>KaBHUI CyBepeHIiTeT YKpaiHu y cdepi MpaBoOXOPOHHOT JTisSUTEHOCTI
Ta MPOXOKEHHI BIHCHKOBOT CITy>kOH rpomasiHaMu Ykpainu. Tak, 10 sxoBT-
Hs 1990 p. BepxoBHa Paga YPCP yxBanuna cknan aesneranii HapogHUX Je-
MyTaTiB 1 MPEICTaBHUKIB YpsAY [UIsl BEACHHS NEPEroBOPIB i3 COIO3HUMU

' us.: Anexcees FO. M., Kynvuuyokuii C. B., Cuiocapenko A. I Yxpaina Ha 3i1a-
Mi icropuunmX enox (depxkaBoTBopunii mpouec 1985-1999 pp.): Hapu. moci6. — K.,
2000. - C. 70.

202



OpraHaMu 3 TIHTaHb CTPOKOBOT BIHCHKOBOT CITYKOH Ta BUKOPHCTAHHS MPAIliB-
HUKIB IPAaBOOXOPOHHHX OPraHiB peciyOmiku 3a i1 Mexxamu.

Hezabapowm, 29 nucronaga 1990 p., Oyno npuiinsaro nocraHoBy «IIpo
HEBIJIKJIaJIHI 3aX0/IU 10 3MIITHEHHIO 3aKOHHOCTI 1 TIPABOIMOPSJIKY B PECITy0-
JiMi», B SIKIA 3a3HAYaNIOCs, [0 KPUMIHOTEHHA CUTYyallis B YKpaiHni HaOymna
3arpo3JIMBOT0 XapakTepy W Aeaaii noripuryeTsesi. 3pocTaroTh IPOTUAIS CH-
JIaM NIPaBOIOPSIKY Ta HE3aKOHHE BTPYYaHHS B IXHIO JiSUIBHICTH. 3 METOIO
3a0e31e4eHHs HaJIS)KHOTO ITPaBONOpsAKY 1 3akoHHOCTI Pani MinictpiB YPCP,
MICIICBHM OpraHaM BJaJ¥ 1 MPaBOOXOPOHHHM OpraHaM JIOPYy4aiocs BKUTH
BIJIMIOBITHUX 3aXO0J1iB, 30KpeMa:

— CKaCyBaTH PIlICHHS paj Ta BUKOHABYUX KOMITETIB, SIKI BUXOISTH 32
Mexi ixHpo1 KomrereHnii, cynepedars Koncruryuii YPCP Ta iHmmmM 3axo-
HOJABYHM aKTaM;

— 3IIACHIOIOYU KOHTPOJIb 32 pOOOTOI0 MPABOOXOPOHHHUX OPTaHiB, HE
JIOITYCKATH BTPYYaHHS B IXHIO JISUTBHICTb 13 3aCTOCYBaHHS YHHHOTO 3aKOHO-
JIaBCTBA,;

— 3a00pPOHUTH CTBOPEHHS BICHKOBHUX, OXOPOHHHX Ta 1HIINX BOEHI30Ba-
HuX (hopMyBaHb, He nependaueHux 3akonamu Y PCP;

— y ABoMicsiaHMH TepMiH ykiactu 3 Panoro Minictpis CPCP yroay mpo
B3a€EMOBIIHOCHHU y cepi AIsUIBHOCTI NIPAaBOOXOPOHHUX oprauis. Ilicis
IIOTO 320€3MEUNTH YIOCKOHATIEHHS CTPYyKTypH opraniB MBC (3 ypaxyBan-
HSIM CTaTyCy YKpalHH sIK CyBEpEHHOI JIepyKaBH ), MiMOPSIKYBaHHS BHY TPIlll-
Hix Bilickk MBC CPCP, po3ramoBanux B YkpaiHi, HAHBUIIUM OpTaHaM
JICpKaBHOT BJIaJIN PECITYOIIKH, MAMOPSKYBAHHS BCIX HABYAILHUX 3aKJIa/liB
MBC CPCP B Ykpaini MBC YPCP.

OT1xe, Bke Ha odaTtky 1991 p. ycs cucrema opraHis, BiiCBK 1 3aKIajiB
MBC B YPCP, y ToMy 4uCIIi COIO3HOTO IMiJIIOPSIKYBaHHSI, MaJia ePerTH I
IOPUCAMKLIIO YKpaiHH.

[Mopsiy i3 BHecenHs M 3MiH 10 Koncrutyii YPCP, 3akononaBunm 3a0e3-
TIEUYEHHSIM €KOHOMIYHOT CaMOCTIHHOCTI Ta PO3BUTKOM MIXKHAPOIIHUX 3B’ SI3KiB
3aX0lM 1010 peopranizanii cuctemu MBC, nminTpuMaHHs 3aKOHHOCTI U
TPABOTOPAIKY B peciryOIIiIi cTaid YeproBUM BaXKITHBHUM KPOKOM JIep3KaBo-
TBOPEHHS 1 HAIOBHEHHS Jlekiapariii mpo jep:kaBHUN CyBepeHITEeT YKpaiHu
pEaTbHUM 3MICTOM.

Bomnouac niporsirom 1990 p. i nepmioi nonoBusan 1991 p. y BepxoBHiii
Pani YPCP tpuBaio o0roBopeHHs IPOCKTIB HOBOTO COIO3HOTO AOTOBOPY.
Hampukinui rpyass 1990 p. neb6atv BUCBITIMIN JOCUTD IIMPOKY PO30IKHICTH
TO3HUIIiH MY TATIB 13 IIbOTO ITPUBOY: BijI O€33aMepevHOro HOro CXBaJICHHS JI0
PIIyY0ro BiKUAAHHS caMoi 1/1el BXO/PKeHHsT YKpaiHu B Oy/b-sKi MOJITUYHI
COIO3U. 3arOCTPIOBAJIO CUTYALIIIO i HeraTUBHE CTABIICHHS KEPiBHUKIB LIEHTPY,
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Oararpox nemytariB BepxoBHoi Pagu CPCP o cripo6 coro3Hux pecmyOiik
AKTHUBHO BIUIMBATH HA XiJ1 TTOJITUYHOTO i €KOHOMIYHOTO PO3BHUTKY.

Ha mouatky 1991 p. uenrpansui opranu Biaau CPCP nepeiinuin 1o
CHJIOBUX METOJIB MPUITUHEHHS HalllOHAJILHO-BU3BOJILHOTO PYyXY, eperyciM
y npubanTiiicekux pecnyoOnikax. Pearyrouun Ha Taki aii, 30kpema y JIuTsi,
Ipe3unist Bepxosuoi Panu YPCP onpumonnuiia 3asBy, B SIKii HAroJIOCHIIa
Ha HeoOXiHOCTI 3a0e3edeHHs] KOHCTUTYIIIITHOTO MOPSAKY, TOBAard JI0 3aK0-
HY, BUCJIOBHJIA CBOIO MIATPUMKY 3aKOHHO OOpaHUM OpraHaM Jep:KaBHOI
Bty JINTBH 1 3acy/uiia HACHITbHUIIBKI J1ii TIPOTH HAIlIOHAJIBHOI JIepyKaBHOCTI
3 OOKY MOJNITHYHUX ITapPTiid, TPOMaJICEKUX OpraHi3alliil Ta IHIIHX YTPYIIOBaHb.
VY 3asBi TaKOXK HATOJIOLTYBAJIOCS, IO CYNEPEYHOCTI, SIKi BHHUKAIOTh Y MIPO-
neci ¢popMmyBaHHS HOBOI criBApyxHOCTI HapoaiB CPCP, MatoTh BupilryBa-
THCh BUKJIFOYHO MUPHUMH 3aCO0aMH i MOTITHYHUME METOAAMH .

3a qux oOcTaBUH BiANOBIAHO 10 noctaHoBH [Ipe3unii Bepxosnoi Pagu
YPCP Big 8 motoro 1991 p. Oyno cTBOpeHO MapiaaMeHTChKy KOMICIIO 3 MH-
TaHb 30BHIIIHBOI 1 BHYTpPilIHKOI Oe3neku, a Paxi MiHicTpiB qopydanocs
JIOTIOBICTH PO XiJ] BUKOHAHHS NMPUHHATHX paHilie noctaHoB BepxosHoi
Panu YPCP 11010 npoxo/KeHHsI CTPOKOBOT BIICHKOBOT CITy»KOH Ta ITiJIo-
psaakyBanHs BHyTpimHIX Biickk MBC CPCP B YPCP naiiBumum opranam
JiepkaBHO1 Blaau pecnyomiku [8]. 3rogom, 15 kBiTas 1991 p., komicist oTpu-
MaJla HOBY Ha3By — 3 IUTaHb OOOPOHH 1 IepxKaBHOI OE3MEKH.

J11st BJIOCKOHAIICHHS! CTPYKTYpH JiepaBHoro yrpasiinas YPCP 18 ksir-
Hs 1991 p. yxBaneno 3akoH «[Ipo yrBopenns KabGinery MinictpiB Ykpain-
cekoi PCPy» y cknani: [Ipem’ep-minictpa, Ileprroro Bine-npem’epa, Bire-
pem’epa, AepkaBHOro cekperaps Kadinery MiHicTpiB, JepKaBHUX MiHICTpiB
Ta MiHicTpiB Ykpaincekoi PCP. Tpoxu mi3Hinre, 13 TpaBHs, 1o ckiany Kaoi-
Hety MinictpiB BBeneHo [onoBy Komitery nepxasnoi 6esneku YPCP, a 5 uep-
BHS — 3aIllpOBaKEHO nocany [lepxaBHOro MiHicTpa 3 MUTaHb OOOPOHH,
HaIlOHAIBHOT Oe3reku 1 Han3BuuaiHux curyanii YPCP.

3a3HaueHe, BBAYKAEMO, CIIPUAIO MOCUIEHHIO KOHTPOJIIO 33 JisUIBHICTIO
opraniB KJIb YPCP 3 60Ky KepiBHUIITBa PeCITyOIiKH.

VY numni 1991 p. Oyno yxBaneHo qocuTh BaxinBui 3akoH «IIpo 3acHy-
BaHH: 1octa [Ipesunenrta Ykpaincekoi PCP i BHeCeHHS 3MiH Ta OTIOBHEHb
1o Koncrutynii (OcHoBHOTO 3aK0HY) Yipaincbkoi PCPy. 3rimHo 3 num 3a-
KOHOM BBOJIMJIACh rocaa [Ipe3usenra, 10 000B’3KiB SIKOTO, 30KpeMa, 0yi10
BiJTHECEHO BXHUTTsI HEOOXITHMX 3aXOJIiB 1010 3a0e3Me4eHHs 000pOHO3aT-
HOCTI, JIep>KaBHOI 1 CycHibHOT Oe3MeKn i TepUTOpiaibHOI HITICHOCTI pec-
yOJTiKH, & TAKOXK KEPIBHUIITBO CHCTEMOIO OPTaHiB JIEP)KaBHOTO YIIPABIIIHHS,

' lus.: Anexcees I0. M., Kynvuuyskuii C. B., Cniocapenro A. I Bka3. npa-
. — C. 71-72.
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MIpU3HaYeHHs J{epKaBHOTO MiHICTpa 3 MUTaHb 00OPOHH, HALlIOHAIBHOT Oe3-
MIeKH 1 Ha3BUYaHUX cuTyauiid, MinicTpiB YPCP ta ['onoBu Komitery nep-
skaBHOI Oe3nexku YPCP Toro.

Bubopu [Ipesunenra YPCP 3rigno 3 nocranoBoro Bepxosroi Paju Bif
S numas 1991 p. Oynu npusHadeHi Ha | TpyAHS LBOTO X POKY.

AHani3 Ha3BaHMX Ta IHIIWX 3aKOHOJABUMX AKTIB JA€ IiICTaBH CTBEP-
JUKYBATH, 10 TIicis MpUHHATTS Jeknaparlii npo AepKaBHUN CyBepeHITET
VYkpainu B iepiox 3 s 1990 no mumas 1991 p. 6ynu chopmoBaHi 0CHOB-
Hi [IpaBOBI 3aCajIy JJIsl IPOTOJIOIIEHHS HEe3aJIeXKHOCTI YKpaiHu 1 3a0e31eueH-
Hs 11 OC3MEKH.

3HauHO aKTUBI3yBanu mi npoiecu ganpini nonii B CPCP, 30kpema,
MoB’si3aHi 31 cTBOpeHHsAM yHoui 19 cepnast 1991 p. [lep:xaBHOTO KOMITETY 3
Haa3BuyaiiHoro crany B CPCP (cymuo3BicHoro I'KUII) ta oronomeHHsIM
TaKoro CTaHy B Jiedkux perioHax Corosy.

VY pimenni konerii K/Ib YPCP Bix 22 ceprast 1991 p. 3 uporo npuBoay
3a3Ha4yanocs: «... B mepion 3 19 mo 22 cepmust aisuibHICTH KomiteTy nepikas-
HOT Oe3nexn Ykpainu 3uiiicHroBanack 3rijiHo 3 Koncruryuissmu CPCP Ta
YPCP, nacranoBamu IIpesunii i [onosu Bepxosnoi Pagu YPCP Tta cipsimo-
BYyBaJlach Ha MONEPEIKEHHS IIepelyMOB 10 aHTUI'POMAJICBKUX IPOABIB, SKi
MOIJIM CITyTYBaTH MPHUBOJIOM JUTS BBEJICHHS HAJ3BUYAHOTO CTaHy Ha TCPH-
TOPil pecnyONiKy 3 yciMa BiAMOBIIHUMHU HACIIIKAMHU JIJISi CYBEPEHITETY
VYkpainu... Koseris ogHOCTaliHO 3aCcy/uiia aBaHTIOPUCTIB, SIKI HAMArajucs
3IICHUTH JIep)KaBHUIA TIEPEBOPOT, 1 pilllyde BiIMEKyBaJlach BT il KOJIHIII-
uboro kepiBuuiTea KJIb CPCP, sike Hamaraiocs BTSITHYTH OpraHu JIepiKoes3-
MEKU B aHTUKOHCTUTYIIHHY JSUTEHICTHY.

Kpim 11p0r0, KOJIeris miarBepania miI3BITHICTD 1 miAKOHTponbHICTh K/IB
YPCP BepxogHiii Pajni pecniyoniku, a Takox gopyunia [onosi KomiteTy B
JIBOTIYKHEBUH CTPOK MiATrOoTyBaTH morojkeHi 3 Bepxosuoto Pagoro YPCP
nporno3umii B K/Ib CPCP mono nepenanHs po3TamoBaHux B YKpaiHi
00’exriB KJIb CPCP y nignopsinkyBanus KJIb pecniyosniku. ToOTo Briepiie
OyJ10 MOPYLIEHO MUTAHHSA IPO MOLIMPEHHS I0PUCAUKIIT YKpaiHH Ha BC1 Op-
ranu Ta Biiickka K/Ib B YPCP.

20 ceprast 1991 p. pesunis Bepxosroi Pagu YPCP npuiinsina 3assy, B
SIKIH 3a3Ha4anocs, Mo J0 pilieHHs mo3adeprosoi cecii Bepxosuoi Paau
YPCP nosnoxxeHHs mocTaHoB JlepikaBHOTO KOMITETY 3 HQJI3BHYaiHOTO CTaHy
B CPCP He MaroTh IOpHIMYHOT CHIIM HA TEPUTOPil YKpaiHu, Ha3BUYaiHHUNA
crad B YPCP He 3anpoBapKyeThes 1 MACTaB AJIsl HHOTO HE BOAYa€ThCSL.

[ikaBumu, Ha Ham norysi, € orinky ['KUII, Hajgani ogHuM 3 iHiiaTopiB
rioro crBopeHHs1 B. Kproukosum, konumHim [onoBoro KJ/Ib CPCP, sxwui,
repeOyBarouy Mijl aperiToM, Y JIUCTI CBOEMY HacTynHuKoBI B. bakariny 3a-
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3HauaB: «... 3Bepraroch 110 Bac, sik g0 Tonosu KJIb CPCP i, sikiio BBaxkaeTe
3a MOKiuBe, 10 koseKTuBy KJIb 31 ci1oBamu mnOOKOro po3KasiHHS y 3B 3Ky
3 TPariYyHUMHU CEPIHEBUMH MOJISIMU... X04 OU SKUMHA MOTHBAaMH HE KepyBaJIU-
Csl OpraHi3aTopy JEeP’KaBHOTO NIEPEBOPOTY, BOHU CKOIIM 37I04HH... BU3Hato, 1110
CBOIMM 3JI04MHHUMHU JIiSIMU 3aB/aB BEJIMKOI IIKOAM CBOTH OAThKIBLIUHI... »'.

24 ceprnst 1991 p. nozaueprosa cecisi Bepxosuoi Pagu YPCP nporonocuna
VYKpaiHy He3aleKHOI0, IEMOKPAaTHYHOIO JIepkaBolo. B AKTi nporosomeHHs
HE3aJIKHOCTI YKpaiHK 3a3HAYAII0Cs, 1110, BUXOJSIUH 13 CMEPTEIbHOI HEOC3MEKH,
sIka HaBUCTIa Oyita HaJl YKpaiHOo y 3B’s13Ky 3 iepkaBHuM niepeBoporom B CPCP,
npaBa Ha CaMOBHM3HA4YeHHsI, epeadadeHoro craryrom OOH Ta iHmMMu MikHa-
POIHO-TIPaBOBUMH JJOKYMEHTaMH, 3IiHCHIOIOUM Jleknapalito Ipo Aep:KaBHUH
cyBepeniter Yipainu, Bepxosaa Paga YPCP nporonomye He3aneKHIiCTh YKpai-
HH Ta CTBOPEHHSI CAMOCTIHHOT YKpaiHCHKOI JepykaBu — YKpaiHu®.

3 1IBOTO Yacy, sIK CBLIYUTH aHai3, TAKOXK TMOYaJIM BXXUBATUCH HEOOX1THI
JIep>KaBHO-TIPABOBI 3aXO0/IM 3 PO3TOPTaHHS HAI[IOHAJILHOTO CEKTOpa Oe3IeKH,
110 OTPeOy€e OKPEMOTO PO3IIIALY.

TakuM 4YMHOM, BUBUCHHS ITOJIITHKO-TIPABOBUX ITEPEIYMOB IIPOTOJIOIICH-
HS HE3aJIeKHOCTI YKpaiHH 1 CTBOPEHHS HALlIOHAJILHOTO CEKTOpa Oe3nekH,
JIAI0Th 3MOT'Y 3pOOHTH TaKi OCHOBHI BUCHOBKH.

1. B Ykpaini Hanpukiani 80-x — Ha nodarky 90-x pokiB XX cT. mij yac
TpancdopMallii CyCriIbHO-TIONITHYHOI CUCTEMH, OPTaHiB JIEpPyKaBHOI BIan
Ta CWJIOBHX CTPYKTYp OyB Y34THil 32 OCHOBY MiJIX1Jl MO0 MOOY0BH MPABO-
BO1 JiepKaBU i PO3B’sI3aHHS HasiBHUX MPoOiIeM y cdepi 1epKaBOTBOPEHHS,
PO30YI0BH IPABOOXOPOHHKX OpraHiB i 30porHNX CHII NUISIXOM TPUHHSATTS
BIMOBIHUX 3aKOHOJABUMX AKTIB.

2. Iicns npuitaarts Jexnapanii npo Jep>kaBHUM CyBepeHITeT YkpaiHu
B nepion 3 nunHs 1990 no ceprust 1991 p. Oyno chopmMoBaHo Jep:KaBHO-
IPaBOBI 3acajiyl I IPOTOJIOLICHHS He3alIeXKHOCTI YKpaiHu 1 3a0e3neueHHs
ii Oe3reku, 30KkpeMa Mepexomy i OPUCAUKII YKpaiHH CHCTEMH OPTaHiB,
ycraHnoB 1 Biickk MBC B YPCP, nocuiieHHst KOHTPOITIO 32 AISUTBHICTIO Op-
TaHIB JIepKaBHOT OE3MEKH, a TAKOXK JCKIIApyBaHHS MOKIUBOCTI YTBOPEHHS
BiacHuX 30poiinux Cui. B ninomy npobieMa cTaHOBIEHHS 1 PO3BUTKY
Cy0’€eKTiB ceKTopa Oe3neku YKpaiHu norpedye OKpeMoro J0CIHiPKEeHHS.

! Tus.: ITocraHoBa BepxoBHoi Paan Vkpaincekoi PCP «IIpo mporosomieHHs
HesanexHocTi Ykpainu» // Bimomocti BepxoBuoi Paau Ykpaincskoi PCP. — 1991. —
Ne 38. - C. 502.

2 Tus.: Mueuun JI. M. Tpencenarenu opraHoB roc6e3onacHocTr. PaccekpedeHHoe
cyns0bL. — 3 m3., gon. — M., 2003. — C. 709.
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M. anvuiun, xanauaaT OPUIHIHAX
Hayk (XHY im. B. H. Kapasina)

STporeHHi 37109UHM:
MOHATTS TA KPUMIHAJTICTUYHA XaPAKTEPHCTHKA

BrpoBakeHHsT B Cy4acHIl MEIUIIMHI BCe HOBUX 1 HOBUX METOJIB JTi-
KyBaHHS BHKJIMKAJIO Ha MPAKTHI[l 3pOCTaHHs HeOa)KaHWX HACIIJIKIB JIi-
KapCcbKUX Ni#, AKi B ICUXOJIOrii, a 3ro0M 1 B KpUMiHAJIICTULI [T0YaJIH
liMeHyBatu sATporeHisMu. Lleit TepMiH, yBeieHUH y HAyKOBUH 00Ir HiMEIb-
kuM nicuxiatpom O. Bymke B nepmriit uBepti XX CT., YTBOPSHHH 13 TBOX
IpelbKUX CIiB — iatros (J1ikap) i gennao (MMOpopKyr0) 1 B LUIOMY ITO3HAYa€E
HeOaXaHl HACTIKH, [0 BUHUKAIOTh MPU HaJaHHI MEIUYHOI JOTIOMOTH
nikapeM Oynb-sikoro mpoginto. Lli Hacmigku — pe3ynbTar HalvacTinie He
00’ €KTHBHUX, a Cy0 €KTUBHUX YNHHHKIB.

Cy0’ekTaMu ATPOTeHil € He TUIBKY MEAWYHI MPaliBHUKH, a i mparis-
HUKH (apManieBTUIHOI c(hepu, OCKUTBKY Ti 1 1HIII CBOTMH HEHAJIC)KHUMU
npodeciiHUMU JiIMA MOXKYTh ITIOCTAaBUTH B HEOE3IEKY XUTTS 1 3710pOB’s
JTIOEH.

[Mpo6neMaTnKoIo 3JI0YMHIB, 110 CTABIATH Y HEOE3MEKY XHUTTS a00
3JI0POB’SI JIFOJIMHU, SIKI BUMHSFOTBCS TIPA MEJUIHOMY i (hapMareBTHIHOMY
00CJIyroByBaHHI, @ TAKOXK PO3POOICHHIM OKPEMHX aCIMEKTiB METOIHK iX
po3ciiayBaHHs 3aiimManucs B pi3ui poku @. Bepauuescokuii!, I. Bepmens?,
B. O6pasuos?®, M. Ckpurontox* ta iH. JJocHTh JOKIAHO I[i TUTAHHS BUKJIA-
JICHO B POCIICBKOMY Kypci KpUMIiHANICTHKH 32 peaakuiero O. KopuryHoBoi
ta A. CrenanoBa’. OHaK HA Cy4acHOMY €TaIll y BITUYM3HSHIA KpUMiHAIiC-
TUYHIN HayI[l HEMA€ YITKOT CUCTEMATH3AllIT SITPOTCHHUX 3JI0YMHIB 1 BIJIIOBI/I-
HO HE po3p00JIeHa MOBHOI[IHHA METOIMKA IXHBOTO PO3CIIiAyBaHHSI.

'Tus.: Bepouuesckuii @. FO. YroaoBHas OTBETCTBEHHOCTh MEIMI[MHCKOTO I1EPCO-
HaJIa 32 HapyIIeHus MpoeCCHOHANIBHBIX 00s3aHHOCTEH. — M., 1970.

2 [TuB.: Bepmenv U. I'. CyneGHO-MEIUIIMHCKAS SKCIIEPTH3a JICUCOHOM AesTebHO-
cru. — CBepyioBck, 1988.

* Tus.: Kpumunanucruka / Ilox pen. n-pa ropuji. Hayk, npod. B. A. O6pasio-
Ba. — M., 1997. — C. 706-731.

4 Tus.: Crpueoniox M. I. Kpuminanicruka: ITinpyunuk. — K., 2005. — C. 289 —
314.

* Tu.: Kypc kpumunanuctuku: B 3 1. — T. II: Kpumunanuctudeckast Meroauka: Me-
TOJIMIKA PACCIIEIOBAHNS IPECTYILICHHH IIPOTHB JIMYHOCTH, OOLIIECTBEHHOH 0€3011acCHOCTH
n obmectBerHoro nopsnka / [Tox pen. O. H. Kopmryrnosoii u A. A. Crenanosa. — CII6.,
2004. — C. 598 — 631.
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3a YUHHUM 3aKOHOJIABCTBOM MEIMYHUI a00 (hapMaIleBTUUHHI PAIliBHIUK
MOke OyTH MPUTATHYTUH O KpUMiHAIBHOT BIAMIOBIJAIHOCTI 32 Taki STPO-
TCHHI JIISIHHS: HEHAJIS)KHE BUKOHAHHSI PO eCiHHUX 000B’SI3KIB, IO CIIPH-
YHHUITU 3apakeHHs1 0COOU BipycoM iMyHONE(DIUTY JIIOJAMHU YU 1HIIOT He-
BHJIIKOBHOT 1H(ekmiitHoi xBopoou (cT. 131 KK Ykpainu); po3ronouieHHs
BIZIOMOCTEH MO MPOBEIECHHSA MEIUYHOIO OIVIAY Ha BUSABIECHHS 3apaskeHHs
BipycOM iMyHOIEeDIIUTY JIIOIWHH YH 1HIIOT HEBIIIIKOBHOT iH(EKIIIiHOT XBO-
pobwu (ct. 132); HezakoHHE mpoBeeHHs abopTy (cT. 134); He3akoHHA JIKY-
BallbHA AiSUTBHICTD (cT. 138); HEeHagaHHS TOIOMOTH XBOPOMY MEIUYHUM
npariBHuKoM (CT. 139); HeHase)kHe BUKOHAHHS TTpodeciitHuX 000B’SI3KiB
MeIUYHUM a00 (hapMaleBTHYHAM MPaLiBHUKOM (cT. 140); mopymieHHs paB
narrieHTa (ct. 141); He3aKOHHE MPOBEICHHS JTOCIIIIB HaJl TFOAUHOO (CT. 142);
MOPYIICHHS BCTAHOBIICHOTO 3aKOHOM IMOPSIKY TPAaHCIUIAHTAIll OpraHiB abo
TKaHUH JIoAuHU (CT. 143); HacHIBHUIIBKE TOHOPCTBO (CT. 144); He3aKoHHE
po3roJionieHHs Jikapchbkoi Taemuuili (cT. 145).

[eperniueHi ckiaiu 3I0YMHIB YTBOPIOKOTH Pi3HOBHU/I MOCSITaHb Ha 37I0POB’SI Ta
JKUTTA JTIOIMHY, SIKI BAIMHAIOTBCS Y chepi MeIMUIHOT0 i hapMarieBTHIHOIo 00CITy-
TOBYBAHHSL. IxHi cy6’exTH oMycKaroTh 3JI04MHHY HenbaicTs abo 3nquHHy
JIETKOB&KHICTh (CAMOBIICBHEHICTB) [PH BUKOHAHHI CBOIX IPO(eciiiHIX 000B SI3KIB'.
Bonu y cBOili CyKyITHOCTI YTBOPIOIOTb I'PYITy 37I0YMHHUX STPOIEHIH.

Crij 3a3HAYMTH, IO PO3CIiyBaHHS 3JIOYHHIB 32 ()aKTOM BUYHMHCHHS
HEO0ePEKHOTO 3II0YHHY IPH HAJJAHHI METUYHOI JIOTIOMOTH Y1 HEHAJICKHOTO
BUKOHAHHS IPOQECiitHUX 000B’A3KIB MEAUIHUM 200 (hapMaIleBTUUHUM ITpa-
[[IBHUKOM CTaHOBUTbH NIEBHI TpyAHOLIi. Lle OB’ 13aHO HacaMIiepen 3 THM, 110
JOCTIDKEHHS MOIT 3I0YHMHY, aHai3 1 oliHKa 310paHoi iHdopmanii npurmyc-
KalOTh BUKOPUCTAHHS BEJIMKOTO MOHATIHHOTO armapary MeaAu4Horo abo dap-
MAaIleBTHYHOTO XapaKTepy, 3HAHHS CIIBPOOITHUKAMU MTPABOOXOPOHHUX Op-
raHiB yciei cnenudiku Mmeauunoi Ta papmanesriuuHoi podortu. [pu posci-
JlyBaHHI TaKMX 3JI0YMHIB 0COOJIMBO BXKJIMBY POJIb BiJIIrPaE YiTKa B3aEMOIis
CHITY0TO ¥ OmepaTUBHUX CIIBPOOITHUKIB. YCIIX PO3CIiyBaHHsS Oarato B
YOMY 3aJIEKUTh BiJl 3J1ar0PKEHOT KOOpAMHALI] PI3HUX IIPAaBOOXOPOHHUX Op-
ra”iB MK c00010, a TAKOXK BiJ| IXHBOT €()EeKTHUBHOI B3aEMO/II1 3 PI3HUMH Op-
raHi3amisMH Ta BiJOMCTBAMH, 10 KOHTPOJIIOIOTH ITf0 cdepy. Y oMy IUTaHi,
Ha ’KaJTb, HA IPAKTHIIi HETATUBHY POJIb Bifirpae MeBHE TyOmoBaHHS (QyHKIii
PI3HEMH MIPABOOXOPOHHUMHE OpraHaMH, 110 3IHCHIOITH 60pOTHOY 31 3710YH-
HaMH 3a3HaYEHOI FPYIIU.

! JloknmaaHuii aHai3 00 €KTUBHHX 1 Cy0’ €KTHBHUX PU3HAKOB HABEICHO B HAYKOBIH
JiTeparypi, mipy4yHHKaX, HayKoBo-lipakTHuHUX KomeHnTapsx KK Yipainu (qus., Hamp.:
HayxoBo-npakriraamit komenTap KpuminansHoro xozgexcy Yipainu / 3a 3ar. pex. B. B. Cra-
mmca ta B. 5. Tanis. — Bua. 3-€, nepepo6. i nomn. — X., 2006).
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SITpOreHHI 3JI0YMHU SBJISIFOTH COOOI0 CKIIATHHUIA TPOIIEC, IO ITOYHHAETh-
Csl 3 IOPYLICHHS BUHHOIO 0COOO0I0 MPaBIJI HAIaHHS MEINYHOI TOTIOMOTH 200
(hapMaIeBTUYHUX MOCIYT, YHACIIIOK YOTr0 HACTAE€ CMEPTh MaiieHTa abo
TSDKKI HACJILAKM I H0T0 310poB’° . ToMy U1 po3ciiyBaHHS MOAIT 31109HHY
B I[IJIOMY HEOOX1THO JTOCITIJPKYBATH SIK OKpEMi €JIEMEHTH CUCTEMU SITPOTECH-
HOTO 3JI0YHHY, TaK 1 iCHYI04i Mi’K HUMHU BHYTPIIIHbOCTPYKTYPHI 3B’SI3KH.

BaskiBe 3Ha4eHHsI TP LIbOMY Mae€ iX pO3ropHyTa KpUMiHAIICTHYHA XapaK-
TEPUCTHKA, [0 i ToTernep He 3HAWIIO OJHO3HAYHOTO BHPIMICHHS. [3 1IbOTO
NPHUBOAY B Pi3HHH yac Oyau BHCIOBIEHI YncieHH] nymku'. Ham Bugaerscs
HaOIIBII KPAIOk Ta 3 HUX, [0 3aIIPOIIOHOBaHA Npe/ICTaBHUKAaMHU Kadenpu
KpuMiHaicTrky HartioHamsHOT FoprndHOT akaeMii Ykpaiau iMeHi Spociasa
Mynporo (B. Konosanosoro, A. Konecumnuenkom, B. [lenitekom Ta if.)*. Bonu
BU3HAYAIOTh TIOHATTSA KPUMIHATIICTUYHOT XapaKTEPUCTHKH SIK CHCTEMY BiZIOMOC-
Tel (iHdopmailii) Tpo KPUMHHAIMCTUYHO 3HAYYI 03HAKU 3JI0YHMHIB JJAHOTO
BUJTY, 1110 BiZIOOPa’Kar0Th 3aKOHOMIpPHI 3B’S13KM MiXK HUMHU Ta CIIPUSIFOTh TIOOY/I0BI
Y mepeBipIIi CITTYMX BEPCii JUIsl BUPIIICHHS KOHKPETHHX 3aB/IaHb PO3CITiTyBaH-
Hs1. [onoBHA (PyHKIIisI KpUMIHATICTUYHOT XapaKTEPUCTHKH, K II€ BHJIHO 3 11
BU3HAYEHHS1, — CIIPUSHHS BUPIILIEHHIO 3aBIaHb PO3CIIiTyBaHHS.

C ypaxyBaHHSIM BHUKJIaJIEHOIO MM IIPOIIOHY€EMO TaKy KpUMiHaTICTUUHY
XapaKTEPUCTHKY 3JI0UMHIB SITPOTEHHOTO XapakTepy: CHOCiO BUMHEHHS 3J10-
YUHY, CIIOCI0 MPUXOBYBAHHS 3]I04WHY, 00CTAaHOBKA BUMHCHHSI 3JIOUHHY,
Cy0’€KT ATPOTCHHOTO 3JIOYHMHY, TIOTEPITUIHIA, (AKTHIHI HACIIIKY 3JI0UNHY.

BuaeTbest mpaBUIIbHAM TOJIOKESHHS, 3T1THO 3 SIKUM KPUMIHATICTUYHUN
pO3mIs crioco0y BUMHEHHS STPOTCHHOTO 3JI0YMHY Ma€ BPaxOBYBaTH 0CO0-
JUBOCTI (hi3MYHOT Ta MICHXOJIOTTYHOT IIsITBHOCTI Cy0’ €KTa IIOTO 3JI0YHHHOTO
MOCATaHHS.

®di3zuyHa IisUTBHICTE Cy0’€KTa STPOreHHOT0 OCATaHHS BKIIIOUAE HACTYII-
HI BUJU Jid: npodeciiini Jii 3 HalaHHsT MEUYHOT JJOTIOMOTH, CIIOIYyYeHi 3
BUHHMKHEHHSM STPOTEHii; Aii, 1110 CynpOBOAKYBaJIl BUKOHAHHS ITpodeciitHnx
000B’s13KiB 1 Bi1oOpa3uircs Ha oMY (BKUBAHHSI aJIKOTOJII0, HAPKOTHKIB 110
a0o 1111 yac MpoBeIeHHS MEANYHHX 3aXO/IiB Ta iH.); Aii, CIpsSIMOBaHI Ha TIPHU-
XOBYBaHHSI STPOTEHHOTO TocsiraHHsl. Came 111 TISUTbHICTh CY0 €KTa € OTHUM
3 HAWBKIIMBIIINX JKepe iH(opMaltii po 3I0YNHIIS Ta 3IT0UHH.

[1iz ICUXONMOTIYHOO MIsUTBHICTIO Cy0’€KTa MOCSATaHHS PO3YMIIOTHCS Ti
ncuxo(i310J0T19HI TPOLIECH, SIBUIA CBIIOMOCTI, SIKi KEPYIOTh OBEIIHKOO

! us.: Tiwenxo B. B. KopucanBo-HACHIBHUIBKI 370UHHH: KPUMIHATICTHYHUIA
aHani3: Monorpagis. — Ozeca, 2002. — C. 39-50.

2 us.: Konosanosa B. E., Konecnuuenxo A. U. Teopetudeckue npodiieMbl KpUMH-
HaJIMCTUYCCKON XapaKkTepucTuky // KpuMuHamucTnaeckas XapakTepruCTHKA MIPECTyIIIe-
Huil. — M., 1984; Kpuminamictuka / 3a pen. B. FO. lllemiteka. — K., 2001.

209



/1 (438)

cy0’eKkTa B MpoILIeCi HA/IaHHS HUM MEIUYHOT IOTIOMOTH. SIK KpUMIHAIICTHY-
HO 3HAYYILI CJiJ1 BUAUINTH: IIJIECIPSIMOBAHICTD 1 MOPAJIbHY CTOPOHY Iislb-
HOCTI; TIOIIYK 1 MPUUHSATTS PillieHb PO MOCTAHOBJICHHS J[IarHO3Y, IPU3HAa-
YEeHHS JIKyBaHHS H CHaJKOEMHICTh BUOOPY Ta MPOBEJACHHS MEAMYHHX 3a-
XOJ[iB; MOTHBAIlII0 MPUWHATUX PIllIEHb 1 TOBEIHKY Cy0’€KTa B MpOILEci
HaJIlaHHA HUM MEAMYHOI JOIIOMOT'H; CTaBJIEHH: Cy0 €KTa /10 Malli€HTa, CBOIX
Iiil Ta iX pe3yspraTiB; KOHTPOJIb 32 JisIMU Ta IX pe3yJabraTaMy, pearyBaHHs
Ha I0SBY O3HAK Pi3HOTO POJy YCK/IaJHEHb; IOBEIIHKY Cy0’€KTa B eKCTpe-
MaJBHUX YMOBaX HaJlaHHS HEBIJKJIaIHOT MEIUYHOT IOTIOMOTH.

Juts 0ci0, 1m0 BYMHSIOTH 3JI0YMHHI ATPOTEHIi, XapakTepHi amOimiiHi
notpedu BU3HAHHS NpodeciiHOi MalCTEpPHOCTI, CTBOPEHHS NPOdeciiiHOro
IMIJIKY, JliiepcTBa, JOMIHYBaHHS B MEBHIH cdepi crenianbHoi npodeciiHoi
JISUTBHOCTI, @ TAKOXK KOPUCIUBI ClIOHyKaHH:. CITiji TAKOXK 3a3HAYUTH 3HEBAry
iHTepecaMy NaLieHTiB, OaliayKiCTh 10 1X HaAIl HA BUAY)KaHHS i TOJIINILIEeH-
HS1 SIKOCTI 3/I0pPOB’sI TOIIO.

Ha ocoOnuBy yBary 3aciyroBye Npolec yYXBajJeHHs pillleHHs, 110 € BO-
JOBUM aKTOM ITOCTAHOBKM METH M yCBIJIOMJIEHOTO BUOOpY MOPAIKY Ta
crocoOy Iii, a TaKOXK MPOrHO3YBaHHS O4iIKyBaHUX PE3yJbTaTiB. YXBaJCHHS
pIlIEHHS XapaKTepPU3YEThCS YCBITOMIICHICTIO, TOOTO OOMipKOBYBaHHSIM 200
obrosopeHHAM. Di3uyHI K Jii MOXXYTh BUKOHYBAaTUCS SIK OOMIPKOBAHO, TaK
1 HeycBinomieHo. HeycBinoMireHO, HATIPHKIIA T, BUMHSIOTHCS /1ii, KOJIH JTiKap
HE BUTPUMYE HAIPYKCHHS, BUKIMKAHOTO TPUBAIICTIO BUKOHYBAHOTO HUM
CKJIQJIHOTO MEJIMYHOTO 3aX0y, HEPIJAKO B YMOBAX, 1[0 HE BIAMOBIIAIOTH BH-
MOTaM MEIUYHOTO CTaHAAPTY, YUM JIOMYyCKa€e MOPYIICHHs MPaBHi HaJaHHS
MEIUYHOI JOITOMOTH.

[NcuxiuHa MisUTBHICTD CY0’€KTa MOXKe OyTH TPaBUIIBHO 3pO3yMiJia JIUIIE Y
B3a€MO3B’513KY 3 (DI3UUHOIO JTISUTLHICTIO, sIKa Mepe/yBalia, CyIpOBOKYBaja Ta
CITiTyBaJIa 3a HOCATaHHSIM, 1110, Y CBOIO Yepry, 103BOJIsIE IPABUIIBHO CYAUTH PO
CTpaBKHI 1UJTi BANHEHOTO Ta (POPMU BUHU. Y CBOIl CyKYITHOCTI YCBIZIOMJIEH] JIil
(Ge3mispHICTh) CY0’€KTa, SIKUIA IOPYIIY€ TIpaBUIIa HaJIaHHSI MEAMYHOT JJOTIOMO-
', yTBOPIOIOTH CIIOCIO BUMHEHHS HEOOEPEIKHOTO ITPOTEHHOIO 3JI0UUHY.

Ou4eBHIHO, IO CYO’ €KT, AII0YM K MEIWYHHUHA a00 (hapManeBTUIHUI
MpaIliBHUK, HEHAJICKHUM YHHOM BUKOHABIIHM CBOT (DYHKITIOHAIBLHI 000B’SI3KH,
BUMHSIIOUHM STPOTCHHUI 3JI0YMH, HalfuacTillle BiJjpa3y K HaMaraeTbCs MPHX0-
BaTW HOTO Ciniiu. BUmiseHHs PUXOBYBaHHS B CAMOCTIMHUI €IEMEHT PO3-
[JIsTyBaHOI KPUMIHAIICTUYHOT XapaKTEPUCTHKH 3yMOBJICHO, TIO-TIepIle, BU-
KOPUCTOBYBAaHMMH CYTO CIiel(IYHUMHU crIocoOaMK IPUXOBYBAaHHSL; TIO-IPY-
re, 0co0JIMBOIO 1HGOPMATUBHICTIO CAMOTO CIOCOOY MpO MOAII0, 1110
BijOynacs. Tak, Ha MpakTuUlli eBHI Ail 3 00Ky BUHHHX (3alliKaBIEeHUX) 0ci0
I10/10 MOXJIUBOTO IIPUXOBYBAHHIO YOr0-HEOY/Ib (I0sIBa B AIHCHOCTI OKPEMHUX
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03HaK NPUXOBYBaHHs1) HailyacTile cami 1o codi MOXXYTh CBIJYUTH IIPO BUH-
HEHHH 3JI0YMH STPOTCHHOTO XapaKTepy.

[TpuxoByBaHHS 3JI0YMHIB SITPOTCHHOTO XapaKTepy Y OLIbIIOCTI BUITAIKIB
BUYUHSIETHCS 13 3a]IyUYCHHSIM BUHHUMU B II€H MPOIIEC IHIINUX MPaIiBHUKIB
Meau4Hoi a00 papmaneBTruHOi chepu. HalimommpeHnimummu crocobamu
TIPUXOBYBAHHSI I[i€1 TPYIN 3JI04MHIB €: YMUCHE NIEpeMIIIeHHs namieHTa (I1o-
TEpIIJIOro), AKUH ofepkKaB MeBHE Ae(pEeKTHE MeINYHE JTIKYBaHHS 3 OJJHOTO
MEJIMYHOIO 3aKJIajly B 1HIINH (IIpU LIbOMY HENIOBIZIOMJIEHHS PO 1I€) 3 METOIO
3MIHH MICIISl BUSIBIICHHS STPOTEHIi; HEOTOJIOIIEHHS, YMOBYYBaHHS Iepe/t
narieHToM (TIOTepIiIiM) (akKTiB ATPOreHii 800 000B’A3KOBOTO (MOKIUBOTO)
BUHUKHEHHS JIATCHTHHUX SITPOTCHHHUX HACIIJIKIB JIIKyBaHHS B MallOyTHHOMY
Ta X He3aHEeCEeHHsI 1 HEOITUCYBaHH B icTOPii XBOpOOH NalieHTa (OTepIiio-
ro); panscudikamis ictopii XBopoOH mamieHTa (IOTEPILIOro) JAHUMH TIPO
HeTpoBeZIeHI 000B’A3KOB1 UM JOAATKOBI aHaJi31, MaHIMymALii Tomo ado i3
3a3HAYCHHSIM BUTITHUX PE3yJIBTaTiB MPOBEICHUX JOCIHIKEeHb; 3a3/1aJIeTi /(b
IiJITOTOBJICHE HEMPAaBANBE aliOi MeaMYHOTro a00 (hapMaIeBTUYHOTO MTPaIliB-
HUKa; 3HUIICHHs Oe3MmocepeIHiMU BUHHIMH 0co0amMu pedoBoi Ta (abo) 11o-
KYMEHTaJbHOI 0a3u JiKyBaHHS, KOHCYJIbTaIlill, HAIAHUX MEIUYHUX 200
(hapManeBTUYHMX MMOCITYT TOMIO (YeKiB, MEAMYHUX KapTOK, aHAJI3IB 1 T. /1.) 3
METOI0 NMPUXOBYBAHHS caMoro (akTy MOCIYT, 0 HAJAlThCs; TAMYACOBE
MPUXOBYBAHHS CHMIITOMIB SITPOTEHI] B MaIfieHTa (IOTEPIIJIOro) MIIIXOM
YBEJICHHS JIONATKOBHUX JIIKIB, PEYOBHH 3 METOK PUXOBYBAHHS JIHCHUX Yacy
Ta MICIISl 37I04MHY; IHCIICHYBaHHS 3JI0YMHY 111 HEKPUMIiHAIBHY TTOJIiF0, IPH-
POJIHY CMEPTh, (OPC-MaKOPHI 00CTABUHU, IO CTATUCS, TOIIO; CTBOPEHHS
BUAMMOCTI HIOUTO MOOIYHUX €(EeKTIB BUKOPHCTAHUX MPH JIIKYBaHHI HE Tie-
PEBIpEHHX, alie JO3BOJICHUX JI0 BUKOPUCTAHHS (papMalleBTUYHUX IPETIapaTiB;
iAPOOJIEHHS T/IUCY MalieHTa (MOTEPIIOro) Ha IOKYMEHTaX, 110 CBi4arh
PO HIOUTO aBaHHS HUM 3TOJIM Ha eKCIIEpUMEHTaIbHEe BUKOPHCTAHHS HOBUX
(hapManeBTHUHUX JIiKiB, pENapaTiB, pEUOBUH; 3aJIIKyBaHHS, ITiIKyTUICHHS
a0o 1HIIWI BIUTMB Ha MAIEHTIB (TIOTEPIUINX); BAMHEHHS 1HILIOTO 3JI0YHHY 3
METOI0 IPUXOBYBaHHS ATPOreHIl; akTUBHE BUKOPUCTAHHS CIIy*)0OBOIO CTa-
HOBHIIA KEPIBHUIITBOM JTiIKyBaJIbHO-MEINUHOTO 3aKJIaTy, TUCK a00 Oy/Ib-sKHiA
BIUIMB, MPOJAUKTOBAHUN «KOPIIOPATUBHOIO ETHKOIO», Ta 1H.

Y KOXKHOMY pa3i CJIiJ] ypaxoByBaTH, 1110 K OM BMIJIO i MHCTEIIbKH BUHHI
He 3/1HCHIOBaN Oy/Ib-SIKUX 3aXO0IB OO0 ITPUXOBYBAHHS 3JI04MHIB 200 HOro
OKpEMHX €JIEMEHTIB 1 Ik OM TIPaBAOIOi0HO BOHH HE MIOBOJMIIHCS MIPH [IbOMY,
3aBXKIH 1CHYIOTh 00 €KTHBHI il Cy0’€KTHBHI YHHHHKH, IO MMEPEHIKOIKAIOTh
IpUXOBYBaHHIO icTUHE'. OO0’ €KTHBHHI YNHHUK MOJSTae B TOMY, IO Ii[

! us.: Ilenimoro B. FO. Taktuka orsiay micus moxii: Koncmekr nekmii. — X.,
1994. - C. 8.
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BIUTMBOM ITPUXOBYBAaHHSI OOCTaBHH 3JI0YMHEIb CTBOPIOE BUIUMICTD IIEBHOT
noii, sika nepe0yBae B KOH(ITIKTI 3 pealibHOIO, TAKOHO, 10 BiOyacs, mojiero’.
[Ipu 0OpanHi MEBHOTO CIOCO0Y MPUXOBYBAaHHS ICHYIOTh TaKOX INEBHI
Cy0’€KTHBHI YNHHHKH, SIKi IIOJISITAIOTH Y TOMY, IO 3JI0YHHEIb, KOTPHUIl IIPHUXO-
BY€ IIEBHUH 37I0YMH, MOYKE MaTH IIPO HHOTO HEMOBHE, ()parMeHTapHE YSBIICHHS,
HE BOJIOZITH CIICIiaTbHIMU 3HAHHSIMH, HE MaTH Y CBOEMY PO3MOPSIDKEHHI
HEOOXIJIHUX TEXHIUYHHX 3aC001IB, a TAK CAMO, Y MOMEHT BUMHEHHSI 3a/TyMaHOTO,
niepeOyBaTH B CTPECOBOMY CTaHI — BHACJIIIOK YOO BiH HE MOJKE BCE TIepel-
OaunTy ¥ YHUKHYTH DOMUIOK?. J[0 TOro 5K Tpeba MaTu Ha yBasi, [0 Cy0’ €KTH
JAHOTO BHJY 3JIOYMHIB HE € MPAaBHUKAMH i HE MOXKYTh BOJIOAITH IIEBHUMHU
3HAHHSAMH, 30KpeMa IPO METOAM 1 TAKTUKY PO3CIIiLyBaHHS 3JI0YHHIB.

OO0cTaHOBKa BYMHECHHS ITPOTCHHOTO 3JI0YMHY XapaKTePH3y€eThCs TBOMA
TOJIOBHUMH YMHHUKaMH — II€ MicLIe 3JI04MHY Ta ioro yac. Tak, micue aTpo-
TCHHOTO 3JI0YMHY — I1¢ KOHKPETHUH, TaKHi, 1110 Mae TOYHI KOOpAWHATH,
MPOCTIP y PO3TalllyBaHHI MEBHOTO JIKYBAJIbHO-MPOQPITAKTUYHOTO 3aKIaay
(TOMIKITIHIKY, JIKapHi, HIMUATAIIO0, METUYHOTO HAYKOBO-/IOCIIHOTO THCTUTY-
Ty, MEIMYHOI CaHITApPHOI YaCTHHH, CAHATOPII0, MEIIITYHKTY, allTeKH TOIIO), a
TAKOXX MPUCTOCOBAHE ITi]] TAKEe MEMYHUM CITIBPOOITHUKOM 11032 JIIKYBaJIbHAM
3aKIIaJIoM, Y SIKOMY TaIieHTy (oTepIiiomMy) Oyau HaiaHi MennyHi ((hapma-
LEBTHYHI) MTOCITYTH, I10 MAJIH JJIs HhOTO HETaTUBHI HACIIIIKH.

[Ipu HamaHHI METUYHOT JOIOMOTH B €KCTPEHHIH CHTYaIlii Miclle BANHCH-
HSI MEJTMYHUM TIPAI[iBHUKOM MpodeciifHuX JiHl, SK MpaBwiIo, iCTOTHO Bipi3-
HSETHCSI BiJl MICIISl HAIaHHS MEAMYHOI JIOTIOMOTH B HOPMAJIBHUX yMOBaX,
TOOTO B cramioHapi. TakuMm 4uHOM, Miclie HAAaHHSI MEIYHOI JIOTIOMOTH Ma€
3aKOHOMIPHI 3B’SI3KH 3 JIKYBaJILHIM TPOLIECOM, ACSIKOI MipOO BIUTMBAKOYH
Ha SIKICTh HOTo 3AifiCHEHH:, a BiATaK, 1 Ha HacHiaku. Micie TakoK Io3Ha-
YaeThCsl W HA TIOBEIHIN Cy0’€KTa, BUSIBIISIOUN HOTO OKpPEeMi IICHXOJIOTIYHI
BJIACTHBOCTI, SIKi B €KCTPEMaJIbHii CUTYyallil MOKyTh 00YMOBUTH OOpaHHS
HUM HEHAJIEKHOT MEJIMYHOT JIOTIOMOTH XBOPOMY, YXBaJICHHS HEOOIPYHTOBA-
HOTO PIllICHHS PO CIaIKOEMHICTBD 1 T. 1.

Sk KpUMIHATICTUYHO 3HAYYIII O3HAKU BapTO PO3IIISIATH Yac 3II0YHHY
STPOTEHHOTO XapaKkTepy, a caMme: a) 4ac i3 MOMEHTY 3BEPHEHHs 0COOH /10
MeIU4HOro abo (hapMalleBTUYHOIO MpalliBHUKA 3a HOTO MOCIyraMu i 10

! TuB.: Konosanosa B. O. HeraruBHi 06cTaBUHM Ta iX 3HAYCHHS B PO3CJIiyBaHHI
3no4nHiB // Paz. npaBo. — 1958. — Ne6. — C. 53-59; Konosanosa B. E., [Llenumoio B. FO.
Kpumunanucruyeckas Taktuka: Teopuu u renaeHuu. — X., 1997. — C. 65-69.

2 Tus.: Llenumoro B. FO. TIpo HeraTHBHI 0OCTaBUHH i (ajblinBe BiToOpakeH-
Hsl B po3ciigyBanHi 3nounHiB //Crnigua npaktuka Ykpainu. — K., 1998. — C. 34-42;
11020 oic. HeraTnBHbIe 00CTOSTENBCTBA B PACCICIOBAHUY IIPECTYIUICHUHN: JIOTUKO-TICH-
xoormueckuit moaxon // [Ipobnemu 3akonHOCTI: Pecmy0m. MixBia. Hayk. 30. — X.,
2001. — Bum. 50. — C. 145-152.
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HACTaHHs HECTPUATIMBUX HACII/IKIB; 0) Yyac peaJbHOTO0 BUKOHAHHS MEIUY-
HOro 200 (papMaleBTUYHOTO 3aXO0.Y, 3 IKUM IIOB’A3aHE BUHUKHEHHS Je(eK-
Ty MEAWYHOI IOTIOMOTH; B) Yac MOSIBU 1 BUSIBICHHS B MAaIli€HTA CUMIITOMIB
SITPOTEHIT; T) "ac, 1o OyB Y JiKaps JUIs YXBaJICHHs PIIICHHS PO YCYHEHHs
PO3BUTKY SATPOr€HHOIO MpoLecy 1 HOro Hac/IiAKIB; I') Yac BUKOHAHHS MeIuy-
HUX 200 apMaIeBTUYHHUX 3aXOAIB MO0 JIKBiAAIii ATPOTeHii.

Jlani npo Ha3BaHi OOCTaBUHU J03BOJIAIOTH IPOCTEKUTH TUMUYACOBUH
JIAHIFO)KOK PO3BUTKY SITPOTCHHOTO TPOLIECY 3 MOMEHTY HOr0 BUHUKHCHHS;
BU3HAYUTH CTABJIEHHS JIKapsl 40 CBOiX mpodeciitHux 000B’sI3KIB 1 HaLli€HTa;
BUSIBUTH NIPHYHMHU ATPOTCHIi i BUHHY 0c00y; BUANIYKAaTH HEOOX1THI JOKa3H,
10 BUKPUBAKOTH 200 BUIIPABIOBYIOTH OOBUHYBAaYE€HOT0; BU3HAYHUTH TIOYATOK,
TPHUBAJICTH 1 3aKIHYCHHS 3JI0YHHY.

BaxmBoio KpUMIHATICTUYIHOIO0 0COOIMBICTIO PO3IIISAYBAHUX 3JI0UUHIB
€ Te, 1[0 BOHK BUMHAIOTHCA 0cO0aMH ONHI€T COliaabHOI TpyNH — MpaLiBHU-
KaMU MEIMYHMX 3aKJa/liB (JTiIKapeHb, MOJIKIIHIK, anTek Ta iH.). [Ipu npomy
HEBAXKITUBO, siKa JOpMa BIACHOCTI B TOMY YH 1HIIIOMY MEeIUYIHOMY a0o (hap-
MAaIeBTUYHOMY 3aKJIafi, TaK CaMo 1 UM € KOHKPETHUH MeTMIHuH abo papma-
LIEBTUYHUH MpaIiBHUK CIIBPOOITHUKOM JIEP>KaBHOTO 200 PUBATHOTO JIKY-
BaJIbHO-NPO(IAKTUYHOIO 3aKiIany. [CTOTHUME [UIsl KpUMiIHATiCTUYHOTO
JOCII/DKEHHS € TaKi O3HaKU Cy0’€KTa SITPOr€HHOro 3J104uHYy: 1) 4M € BiH
MEIUYHUM 200 (papMaIleBTUYHIM TMPAIiBHUKOM, HE3aJISKHO BiJl HOrO OCBIT-
HbO-KBasTi(hiKaliiHOTO piBHS 1 mocaau (Jiikap, Meacectpa, denpaiep, hapma-
LEBT 1 MMOAL.); 2) JlikapeM, SKUi He MaB NpaBa Ha KOHKPETHE OIepaTHBHE Y1
1HIIe BTPYYaHHS P HAIAHHI MEJJMYHOT IOTIOMOTH JaHOMY TAIIEHTY; 3) 0CO-
0010, sIKa HAJISKUTh J0 CEPETHHOTO MEIUYHOTO MEePCOHANY (aKymep, (enb-
JUIIep Ta iH.), 110 HE BOJOIE MEBHUM OCBITHHO-KBaNI(iKAIIHHIUM piBHEM
HaJIaHHS MEJAMYHOI JOMOMOTH JaHOMY TMalli€HTy; 4) Tpy/a0Ba MPUYETHICTh
{oro 10 HaJlaHHA MEJMYHOI TOMIOMOTH JaHOMY MAIi€EHTY: YM MaB BiH IPaBo
a0o JTileH3110 Ha HaJaHHA [IEBHOTO BUY MEJMYHO] JIOIOMOT'H, Y1 HE BUMIIIOB
3a MEXI1 CBOET KOMITETCHIIIT TOIIIO; 5) BOJIOMIHHS HEOOXiJHIM 00CSTOM 3HAHb,
YMiHb 1 HABHYOK, 110 JIAIOTh IPaBO Ha JOIMYCK 10 MPOQeCiifHOT AisITbHOCTI:
Y1 MaB BiH HEOOXIJHY CIeIiaizallifo i CTak poOOTH 3a paxom, IEBHY TPO-
(eciitHy kareropiro, aTecTailito TOIo; 6) HasBHICTh IEBHUX 0COOUCTICHUX
SIKOCTEH, HEOOXIAHUX JIJISl HaJTAaHHS a/ICKBATHOT MEIMYHOT JIOTIOMOTH B HOP-
MaJIbHUX 1 €KCTPEMabHIX YMOBaX: (pi3U4HA BUTPUBAIIICTbD, ICUXIYHA CTa-
OUIBHICTb, BIJICYTHICTh HErATUBHUX HAXHUIIIB 1 T. JI.

Jani npo mpodeciiiHi it 0cOOHUCTICHI SAKOCTI Cy0’€KTa 103BOJISIOTH BUC-
JIOBUTHU CY/DKEHHSI PO MOTUBY BUMHEHOTO, HASIBHICTD UM BiJICYTHICTH CKJIa-
Zly 37I04MHY B HOTO JisX, a TAKO)K 00CTaBHHH, 1110 TIOM SIKIIYIOTh Y1 OO TSKY-
I0Th BUHY a00 B3arajii BUKJIIOYAIOTh KPUMIHAJIBHY BiJIIOBIIaIbHICTb.
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O06’ekTOM (3KEpTBOIO, MOTEPITIIAM) OE3MOCEPETHBOTO MOCSATaHHS ATPO-
TEHHOTO XapakTepy €: a) MaLi€HT JiKyBaJbHO-MPO(IIAKTHYHOTO 3aKIaay, B
AKOMY HOMY HaJaeThCsl MeJU4YHA gonomora; 0) ocola, sika 3BepHynacs 10
(hapMaLeBTUYHOTO 3aKJIaJy 3a KOHCYJbTali€l0 a00 MOKYIIKOI MEIUYHHX
IpenapaTiB 4Yu pe4oBUH MEAUYHOTO MIPU3HAYEHHS; B) 0c00a, sIKa 3BepHYJIacsa
Jlo ikapst abo Mezncectpu, Qenpamiepa, papMmaieBra TOMO MO JOTOMOTY
MEAMYHOTO XapakTepy. ¥ X0l IPOBEJCHHs HEHAJIEeKHUX MEAMYHUX ab0
(hapMareBTHUHKX Jiii, BAKOHAHKMX 3 METOIO MOJICTIICHHS CTPAXKIaHb MAIli€H-
Ta 200 MOIMIIEHHS SIKOCTI HOTO YKUTTS, 3aMOIIFOETHCSI IIIKOJIA HOTO 3I0POB 10
abo cMepTh.

KpumiHamicTHYHO 3HAUYIIMMHU O3HAKAMH, 1[0 XapaKTEePU3yIOTh MOTEP-
JIOTO BiJI ATPOTEHHOTO 3JI0YMHY, €: 1) HOro BiK, XapakTep MaroJorii, reHe-
TUYHI OCOOJIHMBOCTI, HASBHICTh XPOHIYHUX 3aXBOPIOBAHb Ta iX MPOSBIB, 1H-
JIUBITyabHl 0COOIMBOCTI OpraHi3My 1 MOro (YHKIIIi, 1B IHICTh MIKi/-
JMBUM BIUIMBAM €KOJIOTIYHUX, KJIIIMaTHYHUX Ta iHIUX ABuII. Jlo «rpynu
PHU3HKY» BIJHOCATH MAII€HTIB MO TaKMX O3HAKaX: BiK, CTAaTh, NPUHMaHHA
TPHOX 1 OiIbIIE JIKAPCHKUX MpenapariB, OXXUPIHHS, TSHKKICTh MMaTOJIOTIl,
STPOTECHHI peakilii B MUHYJIOMY. 3a3HaueHi 03HAKH JIiKap 3000B’s13aHUI Bpa-
XOBYBAaTH Ipu 0OpaHHi, IPU3HAYCHH] Ta IPOBE/ICHHI JIIKyBaHHS; 2) TTOBEIH-
KOB1 0COOJIMBOCTI XBOPOTO /10, ITiJT Yac 1 Micysl JIIKyBaHHsI, 30KpeMa: J10iep-
JKaHHSI HUM 3aIIPOTIOHOBAHOTO PEXKUMY JIIKYBaHHS, TI€TH, YMOB peadisirarii,
HOro CTaBJICHHS J0 AJKOTOJI0, HAPKOTHKIB; 3) (I3UYHUN CTaH HA MOMEHT
HA/IXOJDKCHHS B JIIKYyBaJIbHO-TIPO(IIAKTUYHUH 3aKJal; CTYIiHb YPaKCHHS
fioro xBopo0oro abo TpaBMOIO; (i3i0NOoriyHi 0COOTMBOCTI (BariTHICTh, IIOJIO-
ru); 4) cTymiHb MoiH(GOPMOBAHOCTI PO MEIUYHI 3ac00U 1 JIKapChKi mpera-
patu; uu He 3aiiMaBcCsl BiH CaMOJIIKYBaHHSIM, YU HE 3BEPTABCs JIO 1HIIKX Ji-
KapiB ab0 3HaxapiB; 5) MOIHPOPMOBAHICTH IOTEPIILIIOTO MPO 3AMOISTHY HOMY
IIKOAY, OOCHT 1 SIKICTh HaJaHOT1 HOMY MEJMYHOT JOIIOMOT'H, XapaKTep MpoBe-
JICHOTO oMy JIiIKyBaHHS; 0) CTYIIHb B3a€EMO3B’sI3Ky HaJJaHoi (papMarieBTHIHOT
JIOIIOMOT'H, KOHCYJIbTALli], IIOCJIyTH Ta HEraTUBHUX HACIIJKIB, 1110 CTAJIUCH, Y
MOTEPITIOro; 7) BU3HAUCHHSI BIAMOBIAHOI SIKOCTI MPUIHATHX Mali€eHTOM
(hapMareBTHIHIX PEUOBUH, HASIBHICTH MOKIINBOI KOHTpadakTHOI a0 dars-
cU(iKOBaHOI MPOAYKIIil; 8) HASIBHICTH IIPU BariTHOCTI Ta moiorax (iziono-
TIYHUX, TEHETUYHUX, ATOJIOTIYHUX Ta THIIKUX 0COOIMBOCTEN OTEPITLION.

JaHi mpo moTepmiyioro ATk 3MOTY BHCIOBUTH CYIKCHHS PO HasB-
HICTB 200 BiICYTHICTB ATPOTEHHOTO IMOCSTaHHS, HASBHICTD Y JIsIX MEAUYHO-
ro MpaiiBHUKA 03HAK HEHaJIe)KHOTO BUKOHAHHS HUM CBOIX MpodeciiHuX
000B’sI3KIB 1 OpraHi3yBaTH IJIECIPSIMOBAHHIA MOIITYK HEOOXITHUX JIOKa3iB.

Haperuri, (hakTH4HI HACHIKU ATPOTSHHOTO 3JI0YUHY — 1€ PeasbHi Hera-
TUBHI 3MIHH CTaHy Malli€HTa, BUKJIMKaHI HeaIeKBATHUMHU JTisIMU Cy0’€KTa Ipu
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HAJIaHHI HUM MEJUYHOI J0NoMOrd. J[o HUX BITHOCATH JIe(heKT MEAUIHOT J10-
TIOMOTH, AITPOTeHIi Ta HECTIPUSTIIMBHUI pe3y/bTaT. BOHU y CBOIO Yepry 103BO-
JISIFOTH OLIIHUTH TOJIIIO0 B IILIOMY Ta 3p00OUTH BUCHOBKH TIPO CTaBJIEHHS CY0’ €KTa
JIO BUKOHAHHSI CBOiX MPOQeCiiiHuX 000B’SI3KIB, HASIBHICTH 1 (JOPMY BUHH.

I3 iero MeTorO MO 3a3HaYEHiH TPy cipaB MOBUHHA IPOBOAUTHLCS CYHO-
BO-MEJUYHA €KCIIePTU3a SIKOCTI HaJJaHOI MEIUYHOI JOTIOMOT'H, 10 3AiHc-
HIOETHCSI HA OCHOBI CIEMiaIbHUX MEIUYHUX Mi3HaHb. [Ipu oMy mocii-
JOKEHHIO TIUTSITal0Th SIK MaTepiaibHi Hocll iHpopMarii (MeauyHa JOKyMEH-
Tallisl, IHCTPYMEHTH, (papMalleBTUYHI MpenapaTh, TPYIH, IX YACTHHH TOIIO),
TaK 1 MBI 0COOM 3 METOI BUSBJICHHS MEXaHi3My BCTaHOBIIIOBAHOT MOIT,
MOCTITIOBHOCTI i pe3yJbTaTUBHOCTI 1 MEANYHOTO 200 (hapMaleBTUIHOTO
MpaliBHUKA, YaCy BUHUKHEHHS, PO3BUTKY Ta BUSABJICHHS SATPOTCHIi, CTYIICHS
il TsDKKOCTI, O€3MocepeHbOI MPUYUHHE HACTAHHS HECTIPUATIMBHUX IJIs Ia-
LI€HTA HACIIAKIB 1 T. 1.

OTxKe, PO3MISIHYTI MOXKJIMBI €IEMEHTH KPUMIHATICTUYHOT XapaKTepu-
CTUKHU Cy4YacCHHX 3JI0YMHIB ATPOT€HHOTO XapaKTepy J03BOJISIOTH 3pOOUTH
BHCHOBOK IIPO T€, III0 BOHHU B LITICHOMY BUIJIAI MOXYTb BUCTYIATH K TH-
[10Ba MOJIEJIb JaHUX 3JI0YUHIB 1 OyTH CBOEPIIHOI TEOPETUHYHOIO OCHOBOIO
1oOy/10BH CIIBPOOITHUKAMH ITPABOOXOPOHHUX OpPTaHiB poO040i Moesi po3-
CJTiTyBaHOTO 3J7I04MHY. 3aIPOITIOHOBAHI €JIEMEHTH 3a3HaYE€HOI KpUMIiHAIICTHY-
HOT XapaKTEePUCTHKHU BaXUIUB1 TAKOXK JJISI BUPIIMICHHS MUTaHHS PO KOJIO
00CTaBHH I10 CITpaBi, O MiUIATAI0Th YCTAHOBJICHHIO.

Kpim Toro, 11i JaH1 BUCTYTAIOTh SIK BAKIMBUN YHHHUK, 1110 BKAa3Y€E CITiB-
PpOOITHMKaM MPAaBOOXOPOHHUX OPTraHiB HUISXH, 32CO0M Ta METOMH iX IisIb-
HocTi. OcoOnuBY poJib BOHU BifIrparoTh Y MOOYIOBI Ta MepeBipili THIIOBUX
Bepciii mpu iHpOpMaILiHHIF HEBU3HAYEHOCTI ITPOTEHHOTO 3JI0YMHY. B m1o/1i0-
HUX BUIMAJKaX y3arajJbHEHI JIaHi, 0 XapaKTepU3yITh Ha TUIIOBOMY PiBHI
JOCHIKYBaHi B cripaBi (hakTu, 0OCTAaBUHH, IPUYMHU, MEXaHI3MHU TOIIIO,
BHUCTYIAIOTh HEOAMIHHUM €JIEMEHTOM TEOPETHUYHOI 0a3u cliuoi Bepcii.
[Tpuyomy TX BUKOPUCTaHHS 1O3BOJINTH Y MaiiOyTHbOMY BUCYBATH HE TIIbKH
TUIIOJIOTIYHO BHU3HAYEHI NPUIIYLICHHS PO BiAHECEHHS A0CIIIKYBaHOTO
00’€eKTa J10 KaTeropii sATporexii, a i iHANBIAyaJIbHO BU3HAYEH1 BepCii.
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ITUTAHHSI ®IAOCODII
I COIIIOAOTIII IIPABA

C. Pa6inosuu, KauauaaT OPUIHIHIX
HayK, CTapIIuil HAyKOBUI CIIBPOOITHUK
JIpBiBCHKOT JTabopaTopii mpaB JIFOJAWHY 1
rpomaasauaa HJII nepxaBHOTO OymiB-
HUIITBA Ta MICIIEBOTO CAMOBPSIyBaHHS
AlIpH Vkpainu

3 icTopii ¢pistocodcbKo-TPpaBOBOI AYMKH:
NiAJIEKTHKA «IIPUPOIN» TA «yCTAHOBJICHH
y NOJITHKO-NPABOBUX MOrsigax cogdicris

Mipoto ycix peueil € nt00una: icHylouux — y
momy, w0 80HU ICHYIOMY,
A HEICHYIOYUX — Y MOMY, WO BOHU HE ICHYIOMb

[Iporarop (ITnarown, Teerer 152a)

BerynHi 3ayBaskeHHs. SIK BiTOMO, caMe aHTUYHA KYJIbTypa € MaTepHH-
CBKOIO I1I0JI0 CYYaCHOI €BPOINEHCHKOI KYIbTypH. YKpaiHa € CIaJIKOEMUIIEIO
BisanTii, uepes siky BijOyBaJIoCh CIIPUHHSTTS Heto KyinbTypu JlaBHboi I'pewnii
(3HaYHO MEHIIOI0 Mipoio — Pumy)'. Binrak, cama cXiIHOEBPOIEHCHKa ieH-
TUYHICTH TIPABOBOI CUCTEMH YKpPaiHH JICSIKOI MIpOK ICTOPUYHO 3yMOBIICHA
OIOCEPEIKOBAaHUM 3B’SI3KOM 13 KYJIBTYpHOIO criaamuHor0 [aBHboi [pertii.

Tomy, sik BunaeTbes, peopMyBaHHS MPABOBOTO BUXOBAHHS i OCBITH B
cyJacHiil YkpaiHi noTpeOye 3BepHEHHS 10 aHTUYHUX BUTOKIB €BPOIEHCHKO-
ro npasa. Ha Hamr mornsia, 3Ha4eHHS TaKol PeTPOCIEKTUBU 3yMOBIIIOETHCS

' TIpo npo6uieMu TUTIONOTI3ALLT IPABOBOT CHCTEMH YKpaiHu HB., HAIp.: Xapumo-
nosa O. 1., Xapumonog €. O: IlopiBHsubHe paBo €Bpomy. OCHOBH TOPIBHSIILHOTO
TPaBO3HABCTBA. €Bporeiichki Tpamuii, — X., 2002. — C. 69-75; ITopiBHATIbHE MPABO3HABCTBO:
Tinpyunuk / 3a pexn. B. 1. Tkauenka. — X., 2003. — C. 42—46; JIyys JI. A. €BponeichbKi
MDXKIEp KaBHI IIPaBOBI CUCTEMH Ta TPOOIEMH iHTErpalii 3 HUMH IPaBOBOi CHCTEMHU
Ykpainu (Teopetnuni acnexktn): Monorpadis. — K., 2003. — C. 190; Obopomos 10. M.
Tpaaunuii Ta HOBawii B IPaBOBOMY PO3BUTKY: 3arajJbHOTEOPETHYHI aclieKTh: ABToped.
IC. ... I-pa ropua. Hayk. — Oneca, 2003. — C. 23; Xazem @. ¢hon. icTopuko-nipaBoBbIe
acrekTsl podembl Boctok-3amnan // Bonp. ¢unocopun. —2002. — Ne 7. — C. 51.
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HacaMIlepe/l TUM, [0 CHEenU(pIYHO0 PUCOI0 PABOBOT IyMKH aHTHYHOCTI €
NPaKTHYHO BTPAYCHHI CYd4aCHOIO Ky/IBTYPOI0 HEPO3PHBHHIA B3a€MO3B’ 30K
cep MOTITHKH, THKH 1 TpaBa, CTPHKHEM AKOTO BHCTYTIAE OOUHA.

3a yMOB 3arajibHOTO MiJJBHIICHHS IHTEpeCy A0 aHTPOIOJIOT 4HOT podIte-
MAaTHKH y BITYU3HSIHOMY IPaBO3HABCTBI (30KpeMa, OKpeMi IUTaHHs aHTPO-
MoJIOTIT Mmpapa po3risanarThes y npansx 0. Anoxina, O. banuHchKoi,
B. BiryHa, €. bypnas, O. ['pumyk, 1. Tyaumu, M. Jamipni, C. JJoOpsiHchKOTO,
A. Kosnogscwroro, O. Kocrenka, C. MakcumoBa, FO. O6oporosa, M. Op3ixa,
I1. PaGinoBuua, C. CaBuyka, C. CiuBkw, JI. Ynoeuku, B. Ilkomu, JI. Apmon
Ta iH. BYCHHUX)', TOEJHAHOTO i3 CIIAOKO0 PO3POOICHICTIO ICTOPHKO-TEOPETHY-
HHX aCIIeKTIB UX MTUTaHb, ICBHUH iHTEPEC MOXKE CTAHOBUTHU aHTPOIIOJIOT Y-
HE epeocMUCIIeHHs (inocodcepKo-npaBoBoi craamuau [laBHboi ['perii.

HuHni 3Ha4eHHS iICTOPUKO-TIPABOBHX PO3BIIOK HE MOXE 0OMEKYBATHCh
JIMIIE BUBYCHHSI MUTaHb HAYKOBOTO NIPIOPUTETY Y BUCYHEHHI TUX UM 1HIIUX

! Tus., Hanp.: Anoxin FO. YOpuau4Ha aHTPOIIONOTIs: 10 XapaKTEPUCTHKH 11 Ipei-
Mmerta // bron. Minictepcersa roctunii Ykpaiau. — 2004. — Ne 7. — C. 100-110; ba-
auncwvka O. M. TIpaBoBa mpuposa JIFOAUHE y BepOaibHO-01XeBIOpUCTCHKOMY BHMIpI //
HayxoBuii BicHuk JIbBiBCbKOTO FopuanyHOrO iHCTUTYTY. — 2005. — B 3. — C. 267-277;
bieyn B. C. JlomuHa B mpaBi: akcioNOTidHUNA miaxin: ABToped. AuC. ... KaHA. FOpUI.
Hayk. — K., 2004; bypnaii €. 1o npoOGnemu npaBoreHesy: iCTOPUYHI Ta JIOT14HI aCIIEKTH
// AnTpononoris npasa: ¢piocodchkuil Ta OPUANIHUN BUMIpH (CTaH, IpoOiIemMH, nep-
cnektusy). — JIbBiB, 2006. — C. 59-71; I puwyyx O. AHTpOTIHA TiTHICTB — JXKEPEIIO TIPaB
i cBoOo soauHu // [TpoGiaeMu nep:kaBOTBOPEHHS 1 3aXUCTY MpaB JIOAWHK B YKpaiHi:
Marep. IX perion. Hayk.-nipakt. koH}. — JIBiB, 2003. — C. 9-10; Ivouma /]. A. Jlronu-
HOPO3YMIiHHS y IPABOBii Haylli (10 XapaKTEePUCTHKU Cy4acHOTO TOHSITTEBOTO arnapary)
// TIpobnemu ¢inocodii mpasa. —2005. — T. ITI. — Ne 1-2. — C. 256-257; Hamupiu M. A.
[paBoBas anTponosnorus 1 ucropus npasa / Murha cripasa. —2004. — Ne 2. — C. 49-53;
Jloopsincokuil C. I1. AxtyanbHi mpoOieMu 3arajibHOi Teopii npas moanHu. — JIbBIB,
2006; Kosnoscokuii A. A. OHTONOTIS FOpUAMYHOI BianoBinansHocti // TIpobnemu dito-
co¢ii npasa. — 2004. — T. II. — C. 98-112; Kocmenko O. IIpoGinema aHTPONOTeHHOCTI
MpaBa 3 MO3UIIIH COLIaIbHOTO HATypalizMy // AHTpomooris npasa: Gpitocopchkuii Ta
opuananuii Bumipu. — C. 202-213; Maxcumog C. IlpaBoBasi peagbHOCTb: OMBIT (HIT0-
cotekoro ocmbicnenus. — X., 2002; O6opomos FO. H. Tpamunuy 1 HOBaIMU B TPABOBOM
pasButun. — Onecca, 2001; Opsux M. @. Jlmanocts 1 ipaBo. — M., 1975; Pabinosuu I1.
Tpancdopmartisi METOIOIOTIT BITYH3HSHOTO MPABO3HABCTBA: AOCITHEHHS 1 TpobiaemMu //
IOpun. Ykpaina. —2003. — Ne 1. — C. 21; Casuyx C. B. IOpunuuna comiomnoris. — Uep-
HiBwi, 2003; Cruska C. C. dinocodis mymri TIOAWHI: TICUXOJIOTO-IIPABOBHIA aCTeKT //
HayxkoBuii Bicuuk JIbBiBChbKOTO 1opuandHoro incturyty. — 2005. — Bum. 1. — C. 157-169;
Yoosura JI. I TIpobnema dopmyBaHHsI 00pa3y JIIOAWHH y TpaBi (THOCEOJIOTIYHUH ac-
niekT) // [lepxkasa i mpaBo. — 2004. — Bum. 26. — C. 9-16; llxoda B. Ilpo meradizuky
noroBopy // Autpomnosoris mpasa: dizocodebkuii Ta opuauunuil BuMipu. — C. 296-302;
Apmon JI. B. CBoboza BipOCIIOBIJaHHS JIIOVHU: I0pUANYHE 3a0e3IeueH s B YKpaiHi
(3arasbHOTEOPETHYHE AOCITIHKEHHs): ABTOped. auc. ... KaHa. Iopul. Hayk. — Oxneca,
2003.
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AHTPOIOIOTO-TIPABOBUX 1J1eH, KOHLIEIIIIH Ta Teopiil: amxe, Oyaydn OIXHIM i3
KOMITOHEHTIB BUBYEHHS PO3BHUTKY €BPOINEHCHKOT MPaBOBOT TyMKH, CbOTO/IHI
TaKi TOCIIPKEHHS] MalOTh OyTH CIIPSIMOBAaHI Ha BUSIBJICHHS SIK THOCEOJIOTIY-
HUX KOPEHIB 1 COLIOKYJIBTYPHOT 3yMOBJIEHOCTI aHTPOIOJIOrO-IIPAaBOBUX
KOHIIEMIIiil aHTUYHOCTI, TaK 1 BMIIIIEHUX Y HHUX Tiepei0adyeHb MaOyTHIX Te-
OpPETUYHUX KOHLEMNLiH, 1HaKIIe KaKy4yd — Ha BUSBICHHS 1X «IOKOHLENTY-
AIbHOT TTHONUHM» .

MeTtonoorivHi 3acTepeskeHHs. AHTPOIIOJIOrO-IIPaBOB1 KOHLIEMNLT 1aB-
HIX I'PEKiB KOHTEKCTyali30BaHi B ICTOPUKO-KYJIBTYpHIiH cUTyallil, yuacHUKa-
MU siKoi Oyiin iXHi aBTOpH. 3 OMNISAY Ha Iie 0e33acTeperkHa SKCTPATIOSIIs
i7IeH, sIKi CTAHOBUJIM IHTEJIEKTYaJIbHY BIJIMOBI/Ib HA COIIAIbHO-TIOJITUYHI
BUKJIMKH CBOTO 4acy, Ha IIPaBOBi CUTYyallii yKpaiHCHKOTO ChOTO/ICHHS Oyra 0
METOOTOTIHHO XHOHOIO.

Buxigna rinoresa noJajibioro JoCiiPKEHHs MOJISIrae B TOMY, 1110, MOTI-
Y BCIO HETIOBTOPHICTh KOHKPETHUX 1CTOPUKO-KYJIBTYPHUX CUTYAIlil, BOHH
3aBXKM TIEIO YU 1HIIOK MIpOIO MICTATH Y CO01 €JIEeMEHTH, KOTP1 BUPAXKalOTh
MEBHI aHTPOTIOCOIialbHI 3aKOHOMIPHOCTI 3arajabHOro Xxapakrepy. Lle cto-
CYEThCA U 11e#i, KOHIENI[il Ta Teopii, CKOHCTPYHOBAaHUX B ICTOPUYHUX
paMKax 3a3HAuUeHHUX CUTYyaliil (xo4a, MOKJIMBO, B HU3L1 BUIIAJIKIB CTOCOBHO
AQHTUYHOCTI 114 3arajibHICTb HE CATa€ PiBHA YHIBEPCAIBHOCTI, BCEIIOICHKOCTI,
a 3aJIMIIAE€THCS 0OMEXKEHOIO JIHIIE paMKaMHU €BPOIEHCHKOT — CXiTHOT IH
3ax1IHOT — KyJBTYPHOI TpajIMIIii).

Jani Mmu cipoOyeMO BHOKPEMHTH B €THKO-ITOJIITHUHIN JyMIll JaBHIX
I'PEKIB Ti MOJOKEHHS, aKTYaJIbHICTh SKUX 3a OCTaHHI JIBI THCAYl POKIB HE
3MEHIIIIIACh 3 OISy Ha Te, II0 BOHM JIOCHTh TOYHO BHPAKAIOTh 3a3HAYCHI
BUILIE 3aKOHOMIPHOCTI.

«Drocic» i «<HOMOC» B HaTyp(inocodii nocokparukib. B ysaBneHHax
JIOOM «TOMEPIBCHKOTOY» Ta «apXaiyHOTroy» MepiojiiB PO3BUTKY I'PEIIbKOI IIMBLTI-
3amii (VIII VI ct. 1o H. e.). npaBoBHii (CripaBeUTMBHIA) TOPSIOK 30iraBcs i3
HPUPOJHUM IOPSAIKOM, YCTPOEM — KKOCMOCOM», @ CaMa JIIOANHA TIIyMaduu-
Jach IPeLbKUMHU MUCIUTESIMU SIK OpraHiuHe MOopomKeHHs npupoau. [Ipu
bOMY ICHYIOUa COI[IOHOPMAaTHBHA PEAbHICTh MIEPEBAXHO CIIpHiiMaliach
IpeKaMu Mi(oJIOTIIHO-CaKpali30BaHO.

Po3BuTOK pabOBIACHUIIBKOT IUBLII3AllIT, TOB’A3aHUI 3 MOCHICHHIM
CcoMiaabHOI qudepeHIrialiii, MaB OJHUM 31 CBOIX HACIIAKIB iJieai3alliio mo-
NepeJHHOr0 — OOIMHHO-POAOBOTO CTaHY CYCHIIBCTBA SIK «IIPUPOJHOTO
crany». Lle cipusie osiBi y TpenibKii Gisocodii HOpMAaTUBHOTO ieany «kama

Y Damipni M. A. TIpenmeTHa cdepa icCTOPUKO-TIPABOBOTO Mi3HAHHS: TPAIMIIT i
OHOBJICHHSI (€TICTEeMOJIOTIYHUN aHami3): ABTOped. Auc. ... A-pa opua. Hayk. — X.,
2005. - C. 22-23.
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¢rociny («y BIAMOBIAHOCTI 3 PUPO10t0»). Bike y TBopax I'eciona, Ecxina i
Codoxita MOXKHA 3yCTPITH OKpEMi BUITAAKH IPOTUCTABICHHS TOCKOHAIOTO 1
HE3MIHHOTO «IIPUPOIHOTO» MOPSAIKY 1 3aKOHY HEJOCKOHAJHMM 1 CBaBUIbHO
BCTaHOBIICHUM €MITIPUYHO CYLIUM COL[aJbHUM MOPSIKAM.

3 kinng VI cT. y rpenbKiil KynbTypi (30KpeMa B 10HIHChbKUX HATyp(hino-
co(iB Ta eneariB) BHHUKAIOTh 3MICTOBHI OIMO3MIIi1, B SKUX TIpupoaa («drocic»)
IIPOTUCTABIAETHCA JIIOACHKUM «HOMOCY («yCTaHOBJIEHHAM) — HalilMEeHyBaH-
HSIM, TaJIKaM, 3BUYasiM) SIK CIIPaBXKHsI, icTHHHA opma cymoro. Lle omozutii
«cmoBay 1 «aina», «imeHi» 1 «ainay (I'epaximit, Kcenodan), «Has3Bu i nilic-
Hocti» (KceHodan, EMnenoks, AHakcarop), «BBaXaTUCh 1 «OyThy, PUPOA-
HUX 3110HOCTEH JitonuHu 1 BuxoBaHHs (Pasiec), BCTAHOBICHOTO JFOIUHOIO 1
BcTanoBieHoro 6oramu (I'epakimiT)!. AHamoriuHi 3a 3MiCTOM TEKCTH MOYKHA
3HaliTh it y ®inonas i Apxinas. 3okpema, 10Hiicbkuil Hatypdinocod Apxe-
nai (apyra mojsioBuHa V CT. 10 H. €.), CTBEPJIKYBaB, L0 «CIPABEINBE U
raneOHe 3yMOBIICHI He TIPUPOJIOI0, a 3aKoHOMY ([iozcen Jlaepmcokuil. TIpo
JKHUTTSI, BUCHHS il BUCITOBH 3HaMeHUTHX (imocodis I 16).

Crenngiky ¢inocodcbko-1paBoBOi JYMKH I'PEKIB y KIIACHYHUN TIEPioJT
(V cT. 10 H. €.) 3yMOBWJIM COIIaJIbHO-TIONITHYHUN YCTPil Ta PO3BUTOK
nosticiB. [Tmropanizm GopM CycniIbHO-TTOTITHYHOTO JKUTTS, HAsIBHICTH MOX-
JIUBOCTEH /ISl BUTBHOTO 1HTEJIEKTYaJIbHOTO PO3BUTKY T'POMAJISH TIOJICIB, 1H-
TEHCHBHHUI PO3BUTOK MIKHAPOJIHHX 3B’SI3KiB CTBOPHIIM CIIPHATIMBI YMOBH
JUISL PO3BUTKY PaIliOHANTICTHYHOTO — KPUTHYHOTO ¥ J1aJJeKTHIHOTO — MUC-
JIeHHS TPeKiB. [XHi eTHKO-IPaBOBi KOHIEMITii BUPakajll arOHAJIBHUI (3Ma-
TaJIBHO-ITPOBHIA), J1QJIOTIYHUI XapaKTep IPEelbKoi MOJMICHOT KyJIbTypH Ta
MpUTaMaHHi iid BUIbHOLYMCTBO, CBOOOAY lyMKH i CJIOBA.

MaitnoBa qudepeHiialiis, sika ctana 3aKOHOMIPHUM HACITIJIKOM COLliab-
HO-EKOHOMIYHOTO pO3BUTKY ['perii, mpu3Besa 10 pyHHyBaHHS BiJIHOCHO
MOHOJIITHOT MOJICHOT CHIJIBHOTHU 1 MOAsipu3anii CyCHijJbHUX 1HTEPECIB Y
rpenpkux nomicax. Lli mporecu B CyKymHOCTI 3 HU3KOIO BHYTPIIIHIX Ta 30B-
HILIIHIX TOJITUYHUX YMHHHUKIB 3PELITOI0 MPU3BEIN 10 KPU3U aHTUYHOI'O
TIOJTICY SIK YHIKaIBbHOT (DOPMHU CYCHUTBHO-MTONITUYHOTO 00’ € THAHHSI TPEKiB.
Arnoreem Kpu3u nodicy crana [lenonoHecchka BiiHa MiX COFO3aMHU IPEIIbKUX
nofriciB, ogomoBannx Adinamu i Criaproto (479-431 pp. 1o H. e.), sika Hao4-
HO MPOJIEMOHCTPYBAaJIa TPeKaM BiJTHOCHICTH JICPKaBHO-TIPABOBHX Ta IHIINX
COIIIOHOPMATHBHUX YCTAHOBIICHB, 3aKOHY 1 MOpaJIi.

! uB.: Axymun A. B. Tlonsitue «pupoma» B aHTuuHOCTH U HoBOe Bpems. — M.,
1988. — C. 116; Jloces A. @. Victopusi aHTUYHOM 3cTeTUKU: VITOrM ThICAYETIeTHETO pas-
putus: B 2 kH. — M., 1994. — Ku. 2. — C. 241.

2 TlocunaHHsl Ha HOMEPHU KHUT Ta ()pParMeHTIB aHTHYHHX MEPLIOHKEPEIT HABOIATHCS
3TiAHO 3 NPUHHATUMH Y CTICLabHUMN JIiTepaTypi MpaBUIaMH.
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3a3Ha4yeHi CyCHiIbHO-MIOMITHYHI 3MiHH 1HCIIIPYBaId KPU3Y HOPMATHBHOI
CBIZIOMOCTI, PO3LIEIJICHHS YABJICHb PO COL[IOHOPMATHBHY PEabHICTh, Bi-
JOKPEMIICHHS «HAJIEKHOTO» 1 «CIIPAaBEUIMBOTO» BiJl «3BUUAEBOTOY, «3BUYAli-
HO TpuitHsITOro». Bupaszom 1€l kpu3u craino 3ailicHeHe codictamu y V CT.
JI0 H. €. COILIalIbHO-KPUTUYHE TIPOTUCTABIICHHSI TPUPOAH («(DIOCIC») Ta JTFOA-
CHKUX «HOMOCY (J10 3HaYE€Hb «HOMOC» BXOJSATh «3aKOH», «3BUYAN», «yCTa-
HOBJICHHSI» 1 HaBiTh «TajKa»). Came B paMKax MPOTHCTaBICHHS «procic —
HOMOC)» 1 BAHUKJIH TIePIIli €BPONECHCHKI KOHIICTIIIIT TPUPOJHOTO TIpaBa, sIKe B
TOM YM THIIU CIOCIO MPOTUCTABISIIOCH TO3UTHBHUAM COLIATEHIM YCTaHOB-
JICHHSIM — 3BHYasiM Ta 3aKOHAM, HaOyBarOYH COIIATbHO-KPUTHYHOTO, 171€0-
JI0ro-1oJieMiuHOTo Xapakrepy. (Ciif 3ayBakuTH, 110, SIK BIA3HAYAETHCS Y
JiTeparypi, 3Ha4eHHsI 000X TOHSTh, IKi CTAHOBISTH AHTUHOMIIO «(rocicy-
«HOMOCY», HE MOXYTh OyTH yHi()iKOBaHi i 3aJ1€)KaTh BiJl KOHTEKCTY, B IKOMY
BOHH B)KHBAIOThHCSL.)'

«®@rocic» i «<HOMOC» y cotrioioro-npaBoBiii fymui cogicrtiB. [TTnouH-
HOIO MMPUYHMHOIO TIOCTYNOBOIO 3aHeNay KIACHYHOTIO MOJlicy OyB PO3BUTOK
paboBnacHuIbKUX BigHOCHH. Sk 3a3Hauae O. JloceB, y VI— V cr. 10 H. €.
rpeibKe paboBIaCHUITBO «3HAXOAMWIOCH HACTLIBKY B 3apPOJKOBOMY CTaHi,
0 B 0ararboX acmeKkTax sIBISIIO0 COO0I0 3alMIIKH OOIIMHHO-PO0BOT (hop-
Martii. Y cepennHi V CT. 10 H. €. KJIaCHYHE PaOOBIACHUIITBO CHIIbHO PO3BH-
HYJIOCB 1 Pa30M 3 HUM PO3BUHYBCS OKpEMUI 1HAUBIAYYM, i 0€3 Takoro pos-
BUTKY 1 TIOITTHOJICHHS B)Ke HEMOKIIBO OYII0 3aBOHOBYBATH OLIBITY KiTBKICTH
pabiB i HEMOJKIIUBO OyJI0 HUMU YIIPABIISATI»?.

[Iporecu pyitHyBaHHS MOJICY i MiJCUICHHS 3HAYEHHS JIFOICHKOT 1H/MBI-
JIyaJIbHOCTI Ta TIPUBATHOT IHII[IATUBHY K B €KOHOMIIIl, TaK 1 B MOJITHUI CYIIPO-
BOJDKYBAB TaK 3BaHUI «aHTPOIOJIOT0-COIIONOTTYHHIA TOBOPOT» y (itocod-
CBKIii tymili rpekiB. HaliOuibIl BUSHAYHUMU MIPEJICTABHUKAMH [[LOTO HAITPSIMKY
OyJH rperbKi «IPOCBITHTEN» — CO(ICTH, SIKi OyIIU MEpIIMMHU B icTopil (axis-
ISIMH 3 CYCIIbCTBO3HABCTBA . CaMe BOHH 3IIMCHIIIM TTepexijl Bi HaTypdino-
co(CHKOTO IO TOJIITUKO-COITI0IOTYHOTO PO3yMiHHS MpaBa. BinqokpeMuBIIN
BYEHHS PO CYCILIBCTBO BiJl BYCHB PO MTPUPOLLY, COPICTH MOYATH aHATi3yBa-
TH €THKO- 1 TIOJIITUKO-TIPABOBI SIBUIIIA HE ITiJ] KyTOM 30pY «IIPUPOIH pedeii», a
3 TOYKH 30py IIPHPOJIH JFOIUHI 1 CYCITIbCTBA. BOHM Briepiie B icTopii €B-

! Tus.: Axymun A. B. Bkas. npaus. — C. 115; Focomonos A. C. Jlnanekrudaeckuit
noroc: CraHoBIeHUE aHTHYHOM TuanekTuku. — M., 1982. — C. 38, 200.

2 Jloces A. @. Vctopust antnunoii acretuku. — T. II: Coducter. Cokpar. [Tnaton. —
M., 1969. - C. 671-672.

3 ITus.: Tam camo. — C. 13. JTus. takox: @Pponos D. /. Daxen [pomerest. Ouepku
aHTHYHOU 0OImmecTBeHHON Mbicnu. —JI., 1991. — C. 121, 192, 155, 193; emuoenxo I I
IcTopis BueHb Npo neprkaBy i mpaso. — X., 2004. — C. 38.
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PONEHCHKOT MTPAaBOBOI YMKH PO3IIISTHYJIM €THKO-TIPABOBI MTUTAHHS 3 MTO3UIIIH
pallioHaIbHO OCMHCIICHOT COIIANILHOT IPUPOJIN JIFOIUHH.

JisimpHicTh codicTiB po3nodanack y ['pewii B mepiof, koiu mnpodieMa
«IIPUPOIM 1 YCTAaHOBJICHH» NTOYMHAE AKTUBHO OOTOBOPIOBATUCH Y KOHTEKCTI
MPOOJIEMH YNHHHKIB, HEOOX1THUX JJIS JIFOJICBKOTO PO3BUTKY i (hOpMyBaHHSs
«100pOYECHOT», «T0OPOTHOI» (SIK y TIIECHOMY, TaK 1 B IOJITHYHOMY acIeK-
Tax) JMoAcbkoi HaTypu. OCHOBHUM IIPU LIbOMY CTaBaJIO MUTAHHS PO TE, 1110
€ HAWOUTBII 3HAYYIIIMM YMHHUKOM I[LOTO PO3BUTKY: BUXOBAHHS YU MPHUPOJHI
3a/1aTKW, TCOPETUYHE HABYAHHS YU MIPAKTHYHI HABHMYKY 1 3BHUYKa'.

[oka30Bo, 110 BXKE Y «TiMMOKPaTiBChKOMY» TpakTtari «[1po moBiTps, Boqu
i micieBocTi» (octaHHs TpetuHa V — mouarok [V ¢t. 10 H. e.) cepel yMOoB,
sIK1 (GOPMYIOTB Ty YH 1HIIY «IIPUPOLY» JEOIMHH, HA3UBAIOTHCS HE JIUILE KITi-
Mar 1 «Ipupoaa» KpaiHu, ajne it «kHoMoc» (3BHYaid). Y el nepios iHTeHCHB-
HO PO3BUBAETHCS OCOOIUBHIA KAHP IPELbKOT JIITepaTypu — Mapagokcorpa-
(bis1, B AKii 3MIHCHIOIOTHCS «AHTUTETUYHI» CITIBCTABICHHS 3BHYAIB 1 3aKOHIB
PI3HUX HapOJIB, 3 SIKUMHU TPEKHU OyIIn 3HAHOMI.

TorouacHa rpeubka Jiteparypa HiATBepIKYE, 1110, HA TyMKY I'PEKiB,
JIIOJICBKY HATypY, ii Xxapakrep (GopMyIOTh JIBi He3aJIeKHI OCHOBH — «IOCicy
1 «<HOMOCY. BiaTak jqroquHa HaIeXHUTh BiJjpasy JBOM CBITaM — CBITY Miclie-
BOCTI 1 CBITY OOIIWHM, B sIKiil BinOyBaeThCs i1 BUXOBaHHs’. TaKMM YHHOM,
IPEIbKUMH MHUCIHTENSIMU OyJI0 BCTAHOBJICHO BIUIUB SIK €THIYHUX, reorpa-
(bivYHUX, TaK 1 COIIaTbHO-TIOJITHYHNX YHHHHUKIB Ha (POPMYBaHHS XapakTepy
monuHU. JIUCKYCIHHUM 3aJIMINANOCS MTUTAHHS PO NEPEeBAKHE 3HAYCHHS
MIEPIIAX YH APYTHX Y IOMY IPOIIECi.

Ha Biaminy Big ¢inocodiB paHHBOKIACHYHOTO Tepioay codicTu «Hal-
PI3KIIINM YHHOM MPOTUCTABUIIN MIPUPOAL BC1 JTIOACHKI 3BMYAi, KOTPi Oyiu
Ha3BaH1 YMOBHUMH ¥ OTpUMAaIH IPE3UPIUBY HA3BY «3aKOH» UM «yCTaHOB-
nerss»’. CoicTH movYaad BUKOPUCTOBYBATH BHPA3H «HOMOC JECIIOTiC»
(3BMUAli-IeCIoT, 3aKOH-AECIIOT) Ta KHOMOC 0a3uIIeBC» (3aKOH-11ap), HA/IAl0un
M HEraTMBHOTO CMHCIY HACHJIBCTBA HaJl «(rocic» i cnoTBopeHHs ii ado x,
HAaBIAKH, CTBEP/DKYOYH MOKIIUBICT HABYAHHS Oy/Ib-SKHM YeCHOTaM®.

3a 10o6u codicTiB «drocic» crae mpocTo CHHOHIMOM icTiHK’. CodicTHu-
Hi KOHILIELIT «IpUpOI» MOXKYTh OyTU 00’€HaHI B IBa OCHOBHI HaIllpSIMU:
nepirii OyB 30pi€HTOBaHMIA HA T€, A0W BiTHAWTH B JIFOJICBKOMY KHUTTI — OC-

! Tus.: Tomnepy T. T'pedeckue mpicautenu. — CII6., 1999. — T. 1. — C. 386.

2 Tus.: Axymun A. B. Bkas. npaus. — C. 116.

3 Jloces A. @. VicTopuist aHTUYHOM 3CTETHKH: ITOTH THICSUYEIICTHETO Pa3BUTHSL. — M.,
1994. - C. 242.

4 MuB.: Axymun A. B. Bkas. npaus. — C. 116-117.

5> lus.: Tam camo. — C. 116.
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KiJIbKM BOHO 3HAXOJHUTh CBill BUpa3 y AepiaBi — i 3p0OUTH 000B’I3KOBHM
JeII0 3aeanbHe (3arallbHOMIOACHKY MPUPOAY); MPEACTaBHUKH K APYToro
HanpsMy BUXOAWIH 3 OKpeMo2o 1 MOKIaJalld B OCHOBY CBOIX MOJITHYHHX
o0ynoB odunuune — npupony iHausigal. Cogictu nepuioro Hanpsimy (I[1po-
tarop, ['inniii, Autudonrt, Jlikoppon, AnkigamaHT) 0OCTOIOBAIIN ACSIKY
IPUPOAHY HOPMATHUBHICTb 1 BU3HABAIN 1CHYBAaHHS IIPUPOAHOI ClIpaBeIn-
BOCTI (mpaBa). HaroMicTh mpeCcTaBHUKA IPYTOrO — IHIUBITyalliCTUIHO-
ro — Hanpamy (Tpasimax, Kamnixu, ITon, Kpitiif) y cBoix iHTepnperarisx
KaTeropiil «Ipruposny» i «IPUPOIHOTO» TOXOMIH JIO IIJTKOBUTOI PENSTHBI-
3aIil «CIpPaBeUTMBOCTI» W BOJIOHTAPUCTCHKOTO 3allepeUYCHHS ICHYBaHHS
Oy/b-SIKHX 3aralbHO000B’ SI3KOBUX HOPM. OCh XapaKTepHHUIl BUCIIB, 1110 TIPH-
micyetbest [Inaronom Kammikiy: «... 3BU4ail MporoJIonrye HecrpaBeiIHBUM
1 raHeOHMM IparHeHHs MiJHATUCH MOHAJ HATOBIIOM, 1 IIe HA3MBAETHCA B
JIOZIel HEeCTIPaBeUIUBICTIO. AJle cama MPHUPOJA, S TaAal0, IPOTOJIONIYE, 10
11€ CIPaBEJIMBO — KOJIM KPAIIHii BHIIE 32 TIPIIOTO 1 CUILHIIINN BUIIE BiJl
cnabkoro. .. (...) ...sKIO NONISIHYTH Ha MICTa i HAPOAH B ILJIOMY, — BHJTHO,
1110 03HAKa CIPaBEAIMBOCTI TaKa: CUJIbHUI MaHye HaJ cJIa0KUM 1 CTOITh BUILE
Bix ciiabkoro... Taki Jmoau... AIF0Th Y BIATIOBIAHOCTI 3 CaMOIO MPUPOIOI0
npasa i... y BIAOBITHOCTI 3 3aKOHOM CaMol MPHUPOIIH, X04a BiH MOXKeE 1 HE
30iraTHCs 3 THM 3aKOHOM, SIKHI BCTAHOBITFOEMO MU Ta 3a SIKHM HaMaraeMoch
BIWJIIIIUTH HaMKpalux 1 Halipimyuimux cepen Hac... Aje, Ha Miil IOIJIAA. . .
cama MpHpoJIa MPOTONIOIIYE, IO 1€ CIPABEIITMBO — KOJIM KPAIHMIA BHIIIE BiJl
TIpIIOro i CUJIbHIIIMIA BUIE B ciadiioro...» (Iiamon. Toprii 483a-484c;
Hepxana [ 338c, 343c-d).

Ipuitasaro sBaxaru (B. Hepcecsaui, K. Poxe, O. ®enortosa, @. Xaii-
HIMaH), 10 TIepIWUM coPicTOM, AKUH Pi3KO MPOTHUCTABUB «IIPUPOLY» 1
noslicHu 3akoH, Oy I'inmiii (apyra nonosuna V — nepia tpetuna [V ct.
JI0 H. ¢.)’. BiH BUCJIOBITIOBAB HETaTHBHE CTABJICHHS 110 OUTBIIOCTI max 36aHux
«HETIMCAHMX 3aKOHIBY» 1 pENiTiiHUX 3BUYAiB, JIOBOJSYH, 1110 BOHU HE € aHi
3aralIbHONPUIHATHIMY, aH1 BIYHUMH 1 HEMOPYITHUMU. 30Kpema, 11ei codict
HE BU3HABaB, 110 3200pOHa MUTI00IB M)k OaTbKaMHU 1 IIThbMH € O0XKECTBEHHUM
ycraHoBieHHsAM . 3a cBiqueHHsIMH KceHOOHTA, THM YCTaHOBICHHSIM, SIKi
JIMIIE BBRKAKOTHCS HEMMCAHUMU 3aKOHAMH, [ 1Iiii MpOTHUCTAaBIISB CIpaBkHi
HeTIMcaHi 3aKOHH. BBaxkatoun Ti «HemncaHi 3aKOHI», SKI OTHAKOBO BHKOHY-

! us.: JKebenes C. A. Tpeueckas nomurruyeckas iureparypa u «IlojauTrka» Apuc-
totens // Apucrorens. [Tomurnka. — CII6., 1911. — C. 407-408.

2 lus.: Hepcecsny B. C. Tonutnueckue yuenus Jpesueii [pennu. — M., 1979. —
C. 112. @edomosa O. A. OOLIECTBEHHO-TIOIUTHYECKHE B3I Ibl coducta [ummust //
IIpo6nems! monuTHYECKoit ncTopnu aHTHYHOTO obmmecTsa. — C. 121.

3 Tus.: @edomosa O. A. Bkaz. npaus. — C. 121.
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I0ThCS B KOXKHIN KpaiHi», NpUpOJHUM TpaBoM, ['inmiii Ha mijcTaBi BIacCHUX
icropuko-eTHOrpadivHUX AOCIIIKEHb 3pOOUB BUCHOBOK, 1110 JIMIIIE JIBA
JIOJCHKHX 3BUYAl «BUTPUMAIIH ... IEPEBIPKY 1 BUSBUIIUCH 3araJIbHOMIOACH-
KHMW» — BIIAHOBYBaHHs 00TiB 1 0aTbkiB (Kcernoghonm. Cnioramu npo Cok-
paralV 4, 19).

Ha nymky iamoro codicra — AnTudonra (0nmmssko 400 p. 1o H. e.),
mozielt 00’ €IHy€E OIHAKOBICTh MPUPOIHUX TIOTPEO Ta IHTEpeCiB, a 3aKOHU 1
3BUYal — po3’€qHYIOTH 1X'. AJDKE «MHU BCI BiJl IPUPOIH OJHAKOBO JUXAEMO
MOBITPSM Yepe3 POT Ta BCi OHAKOBO iMO 3a JIOIOMOTOK PyK»?. 3rimHo 3
AHTHU()OHTOM BUXOBAHHS JTFOJICH Y JTyCl KIIPHPOJIH» MA€ CIPHUATH TTOJI0JIAHHIO
€TOICTUYHUX CXHIIbHOCTEH JIFOMUHU U JJOCSATHEHHIO «OJHOIYMCTBAa» MIikK
rpoMajsiHaMH ToJiicy. BiacHe, BUXOI4M 3 TOTOKHOCTI MPUPOTHUX MOTPEO
mroneit, AHTH(DOHT, a 3rofoM 1 JlikogpoH, i AJIKiTaMaHT CTBEPIDKYBAIH [IPO
MIPUPOIHY PiBHICTB BapBapiB Ta emtiHiB (Cxomii 1o «Putopukm» Apucrore-
ns 1, 13, 1373 18; Apucmomens. Honituka 1 2, 3; [Tnamomn. Tporarop 337¢c-d),
o OyIto, 3a BucioBoM €. BoporiniHa, «HalmpocTimow (opMor0 MOPaITbHOT
KPUTHKH TIPUBIIEIB apUCTOKPATIT 1 BUILHUX TPOMAJISH».

YV KoHIEeMIisIX COiCTiB MICTATHCS BXKIIUBI aHTPOIIOIOTO-TIPABOBI TOJIO-
xeHHs. CoicTu Breplle BUCYHY/IH BEJIbMU IEPCIIEKTUBHY Te3Y IIPO «HENO-
cTaTHICTh» ipupoHo onuuu ([Tporarop); po3BuHYIH TOTOKEHHS J[eMOK-
puTa Mpo Te, O PaBo (CIPABEAIUBICT) 1 3aKOH BUHUKAIOTh 3 JIFOACHKUX
notped. [Ipu 1ibomy codicTr oBoIMIH, 1110 TIOTpeda B IpaBi He OyIia 3aKiia-
JICHa B JIFOISIX CIIOKOHBIYHO, OCKIJIBKH 38 CBOEI0 MPUPOIOI0 JIFOIMHA, TaK
caMo K 1 iHIIi TBapUHHU, CXIJIbHA 10 HACWJILCTBA; HOPMU IIpaBa Oynu
BCTaHOBJICHI JIOABMHU BUMYIICHO 3aJUIsl TOTO, a0W MPHUIIMHUTH 00pasu,
3YMUHUTH B3a€EMHE 3HUIICHHSI i 3a0€3MEYUTH €IHICTh, HEOOXIAHY IS
MPOTUCTOSIHHS BOPOXKiH 30BHIIIHIN Tpupoi®. TakuM YMHOM, YCTAHOBJICH-
HS 3aKOHY, IKMH caM Ma€ KOHBEHIIiI{He, «JI0TOBIipHE» MMOXO)KEHHS, «OT-
pUMai Ha3By 3aKOHHUX 1 CIIPAaBEAJIMBUX — OCb SKHM € MOXOJDKEHHS 1
CYTHICTh CHPaBEUIMBOCTI...», — TaK BUKJajae [11aToH JOKTPUHY CO-
¢ictiB y cBoiit «/lepxasi» (II 358e—359a). Came 3Bifcu mocrae mepexo-
HaHHA AesKuX co(icTiB y TOMY, 10 «CIIPAaBEJIMBOIO B3araji He iCHYyeE 3a
npuponoro» (Tam camo, 889e—-890a).

' us.: I'yceiinos A. A., Uppaumy I KpaTtkas ucrtopust 3Tuku. — M., 1987. —
C. 55.

> us.: Yanviwmes A. H. Kypc nexuwuii mo npesaeit pumocodun. — M., 1981. —
C.216.

3 Vcropusi MONMTHYECKHX U NMPaBOBbIX yueHuil: YueGuuk / ITox pexa. O. D. Jleiic-
Ta. — M., 1997. - C. 44.

4 Tus.: @ponos 3. /. Bkas. npaus. — C. 160.
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3aranoM Ui METooJIorii coicTiB € XapaKTEPHOIO PalliOHATICTUYHO-
cKkenTHU4Ha no3uuis. [IparHyun «BJOCKOHAIHMTH JIIOACHKI SIKOCTI Ha OCHOBI
PO3ymMy»!, BOHH JOBOHIIH, IO JIFOAUHY (HPOPMY€E MOMITHYHA CITiTBHOTA (TTOJTiC,
«HOMOCY). OTHaK IpU IIbOMY camMe B cO(ICTHII BUHUKAE HETaTUBHA OI[iHKA
3aKOHY 1 3BHYAIO 5K SIBUILL «IIPOTHIIPUPOIHUX». BinTak codictamu 3amnoyar-
KOBAHO J1aJIeKTHYHE OCMUCIICHHA aHTHHOMII «(rocic — HOMOC»: KHOMOC»
(hopmye i Bupaxae Ipyry, couiaabHO-KyasTypHY (A. ['yceitHoB), mpupomy
JFOZIMHU, OJTHAK TIPH I[bOMY CaM IMOBHHEH OyTH COPMOBAHUIT 3T1THO 3 «IIPH-
ponoro» (A. AXyTiH).

B anoniMHOMY codicTnaHOMY TpakTaTi «J[BOiCTi MipKyBaHHSD) (OMM3BKO
400 p. 10 H. €.). TOCIIPKEHHS MOHSITH A00pa 1 3718, MPEKPACHOro i raHeOHO-
0, CIIPaBEIUIMBOCTI 1 HECIIPaBEIIIMBOCTI MIPU3BOJUTH aBTOPA JI0 TyMKH, 10
MPOTHIICKHOCTI, SIKI IPEACTABICH] IIMMHU TTapaMHy MOHATh, TOTOXHI i y TOH
caMUif Jac BiIMiHHI OJlHA BiJ OAHOT 3aJIe)KHO BiJ 0OCTaBHH Miclid, 4acy i
BIZITHOCHH, B IKMX BOHM PO3IIAAal0ThCA. HaBOOUTHCS Takuil MpUKIaL: y Ha-
POAy MaccareTiB Take 3arajJbHOBH3HAHE YCTAHOBJICHHS, K MOBara Jo 0arb-
KiB, BUPAXKA€THCA B TOMY, 1110 «BOHH BOMBAIOTh CBOIX 0aThKiB Ta 3°11ar0Th iX
1 B HUX BBaXKA€THCS HAINPEKPACHIIIO MOTHUIIOK OyTH IIOXOBAHUMHU Y CBOIX
IiTsix»?. TaKUM YMHOM BiZIOYBa€THCS CBOEPIAHA «IIEPECTAHOBKA MIiCIIb)
NPUPOJH i YCTAHOBIICHHS.

VY oMy X TBOPI 3a3HAYAETHCS: «SIKIIO 3AMPOTIOHYBATH BCIM JIFOISIM
310paTu 3BUYal, KOTPI BOHU BBaXKAIOTh JOOPUMH H IIJISAXETHUMH, W MOTIM
BUOpATH 3 HUX Ti, Kl BU3HAIOTHCSI OTMJIHUMH i HU3bKUMHU, TO, KIHEI[b KiH-
1[EM, HIYOT0 HE 3aJIUIIUTHLCS 1 BUSIBUTHCS, 1110 BCl BOHU PO3MOAICHI MiXK
ycima»®. SIk BUIAeThCsl, THM CAaMUM aBTOP IMIUTIIIUTHO CIIMPAETHCS HA BaX-
JIMBE COLII0JIOTO-ITPABOBE IOJIOKEHHS IIPO T€, L0 CaMa YUHHICIMb COYIOK)Tb-
MYPHO2O HOPMATNUBHO20 YCMAHOBLEHHA (36UtAl0) € CBIOUEHHAM 1020
«cyd ’exmugnoiy 3navywocmi 0jis BIONOGIOHO20 KOIA OOel Y NeGHUX 0OCma-
BUHAX Micysa U 4acy.

B antuHOMIT «drocic — HOMOCY» 3BepTae Ha cede yBary 31aTHICTD 1i
CKJIaIOBUX J10 B3aeMolepeTBopeHHs. Tak, akio B « AHturoni» Codoxia
TpaJNIiiHI, HETMCAaHI «KHOMOC» MarOTh 3HAUYCHHS «q)}ocic» TO B 0ararbox
codicTiB Best Tpa}lI/IHlI/IHa MOpaJlb OKPEMHX JIFOJCHKUAX CIIJTBHOT 1HTepnpe—
TYEThCS SIK YMOBHI YCTAHOBJICHHS, SIKUM NPOTUCTABIISIETHCS JIesiKa ICTHHHA
BCe3arajbHa «(procicy.

! Krokiewicz A. Zarys filosofii greckiej (od Talesa do Platona). — W-wa, Pax, 1971. —
S. 257.

2 Bozomonos A. C. Bkas. npaust. — C. 209-210.

* Tus.: Yepnoiues b. C. Codpuctsl. — M., 1929. — C. 79.

* Tomnepy T. Bkas. npans. — C. 382.
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BucHoBku. 3HaueHHS ineii cogicTiB B icTOpIl MPUPOAHO-TIPABOBOT TyM-
KH B2)KKO MMepeOUThIINTH. 32 BIyYHUM BHCIOBOM B. bauunHiHa, «BIAKpUTTS
coicTuky MoAiOHe 10 BUHAXOMY JIYKY  CTpiNL... Byayun HajiieHa iMMopaib-
HOIO MIPUPOJIOI0, CO(ICTHKA MOCLIA MIIIHE MICIE B apCeHaJIl 3aC00IB COIiab-
HOI 60poTHOU» .

1. Y xoHUenuisx coicTiB iCHyr04a COIIIOHOPMATHBHA PEaJIbHICTh CTaja
MIPEAMETOM PalliOHaJIBLHOIO aHami3y i KpUTUKUA. CaMe BOHU BIIEpLIE BUCYHY-
JI1 BUMOTY PalliOHAJIbHOTO, a HEe PeJiriiHO-caKkpaJbHOro OOIPyHTYBaHHS
YUHHUX «HOMOCY». Y Tpolieci MoJeMiKH 3 TPAAUIIHHUMU Ta PENiriiHUMU
YSIBJICHHSIMH TIPO MPaBo (CIIPaBeTHBICTh) CO(ICTH CTBOPUIIN TIEPILi KOHIIET-
1T CBITCHKOI'0, CEKYJISIPHOIO IPUPOIHOTO IIPaBa.

2. Codictu po3noyasivi BUKOPUCTAHHS EMIIIPUYHUX — ICTOPUKO-COLIi0-
JIOTIYHOTO Ta MOPIBHIBLHOTO aHTPOIOJIOTO-TIPABOBUX METOJIB 3 METOO
BiJIIIYKaHHS ICTHHHUX «HOMOCY, sIKi O BIIMOBITAJIH 3araTbHOMIONCHKIHN pH-
poxi. [TopiBHSUIBHI eMIIPHUKO-COIIOIOT1YHI (aHTPOIOIOTO-MIPAaBOBI) TOCITi-
JDKEHHS y 0ararbox BUIAJIKax MPU3BOAMIHA COQICTHKY, 3 OTHOTO OOKY, 110
LIHHICHOTO 1 THOCEOJIOTTYHOTO MOPAJIBHO-IIPABOBOTO PEIATUBI3MY, BOJIIOH-
TapUCTCHKUX 1HTEpIpeTaLiil paBa, a 3 Ipyroro — TaKoXK 1 10 AiaJeKTHYHO-
IO i KOHKPETHO-ICTOPUYHOTO PO3YMIHHS IPOTUIICIKHOCTEH CIIPaBEIITMBOCTI
1 HECIIPABEJIUBOCTI, IPUPOJIM 1 YCTAHOBIICHHS.

3. Cepen codicTUYHUX KOHIICTIIIH «ITPUPON JIFOTUHIY MOXKHA BHJIUTUTH
TaKi, 0 HaJIAlI0Th HOPMATHBHOTO 3HAYCHHS COYiaIbHO-KYIbMypHill (CTapIii
codictn) Ta «HIWKUIN» — meapunno-dionoeiuniti (Mononnii codictn) mpu-
poIaM JTFOTUHH.

Ha ocHOBI 116010 co(hicTH 3AiHCHIIN TIEpIIi CIPOOH «COIIOIOTIYHO Ta
«Oi07I0riUHOT» 1HTEpIIpeTalliil MPUPOIHOTO NpaBa. BoHM HeOe3yCHIIIHO T0BO-
JIMJIA HAsSBHICTH y 010COIabHINA PEealbHOCTI TIEBHUX «IIPUPOIHO-TIPABOBUX)
JIOKa3iB Ha OOTPYHTYBaHHS THX Y HIINX 1HAUBITYaJbHNX Ta TPYTIOBHUX CYCILIb-
HO-TIOJIITUYHKX iHTepeciB. OfHaK 3 onsity Ha camy crel(iky ¢axy miarHux
BYUTEIIB TOJIITUYMHOT MY/IPOCTI, & TAKOX HA OYEBUHY MONITH30BaHICTh codic-
TUYHUX KOHLIEMIIIN BiJIIOBIIHI apryMEeHTH MiI0Mpaich BUOIPKOBO M TEH/ICH-
1i}1HO, CBIJIOMO YH HECBIJIOMO ITHOPYFOUH CKJI/IHICTh TIi€l pealbHOCTI, 3 SIKOT 11l
ApryMEHTH YepIaITUCh. AJKE EOHICHb IT00CHKO20 POOY I CRIbHICHb OI0N02IUHUX
nompeob, max camo K i OOMIHAYISL K CUTLHIUUXY HAO «C1aDuuMuy, € Hezanepe-
YHUMU AHMPONOTOITYHUMUY PaAKmMamu, sKi, 804esUOb, NOMpedyionb PaxyeaHHs
¥ coyianbHOMY KOHCIPYIOBAHHI HOPMATNUGHOT PeabHOCII.

OnHaK Bpa3BUAM MICIIEM ITIIXOJTY, 32 SIKOTO 3 EMITIPUYHOT 6i0COoMiaTbHOT
peanbHOCTI poOUTHCs cripoba Oe3nocepeHbO BUBECTH HOPMATUBHI JICOH-

" Bauunun B. A. Manast xpuctuanckasi ennukiionenus. — T. 1: Penuruosnast duno-
co¢ust. — CII6, 2003. — C. 277.
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TUYHI CYJDKCHHSI, € Te, 1[0 TaKUH MiIX1] SBHO YU IMILTIIIUTHO CITUPAETHCS HA
I[IHHICHI YSIBIICHHSI, 1, BIITAK, BIIMOBIIHHUI CHJIOTI3M Ma€ BUIIIS JIOTTYHO 0e3-
JIOTAaHHOTO JIUIIIE 38 YMOBHU [PHAHSTTS [IEBHOIO aKCIOMATHYHOTO 3aCHOBKY'.

4. CodicTrka SICKpaBoO MPOJEMOHCTPYBaIa MOKIUBOCTI TOJITHKO-1HC-
TPYMEHTAIBHOTO BUKOPUCTAHHS palliOHATICTUYHOI METOA0JIOTII, a came:
yMOTIgHO-MeTa]i3uyHe OCMUCICHHS TOXOIKEHHS COLIOHOPMAaTHUBHUX
«yCTaHOBJIEHBY — IOJIITUKO-IOPUINIHUX HOPM Ta IHCTUTYLIH — J103BOJIUIIO
OOI'PYHTYBaTH JAE€MOKpATHUHi i/1el Ipo 3arajbHy IPaBOBY PIBHICTb Ta «CyC-
MIJTBHUI JOTOBIPY; eMITIPUKO-010JIOTIYHI K MIIXOIH JO BUBYCHHS chepH
«IIPUPOHOTOY» TIPU3BOJIHIIN JIO TOTO, IO B i7I€T CIIPaBe/IMBOCTI HE BOAYaIOCh
THIIIOTO IIHHICHOTO 3MICTY, OKPIM «ITpaBa CHJIBHOTO Ha HEPIBHICTHY.

5. @opMyroBaHHS TUXOTOMIT «(PFOCIC — HOMOCY € OJTHUM 3 HAHBHUIIUX
NPOSBIB PO3BUTKY PAlliOHAICTUYHUX TEHCHIIN y TPelbKiil MOTITHKO-TIpa-
BOBIii gymui. BonHowac koHIENTyami3amis 3a3Ha4eHOT aHTUTE3H MMO3HAYMIIA
c000I0 i TOYaTOK KPU3M aHTUYHOI KYJIBTYpPH, SIKa — 32 YMOB MOIIHOICHHS
comianbHOI qudepeHIialii, a 0TKe, if 3aroCTPEeHHsI COLIAbHUX CYIIepeuHOC-
Teil — mocrasa nepe HeMOXJIUBICTIO BUPOOJICHHS €AMHOTO MOHATTS IpaBa
(cipaBenIMBOCTI). 3araiaom, CIyIIHO BiJI3HAYar0YM MOMEHTH BIJIHOCHOCTI B
YSIBJICHHAX IPO JOIIyCTUME i 3a00pOHEHE y 3BUYa€BOMY IIpaBi Ta 3aKOHAX
Pi3HUX HApOJIB, cO(icTH, OCOOIMBO «MOJIOAII, Oy CXUIbHI a0COIIOTH-
3yBATH IIF0 BITHOCHICTh i B 0ararb0X BUITAJKAX yITyCKaJH 3 BHY PUCYTHI B
PI3HHX MPABONOPSIKAX BCE3arallbHI MPUHIIHITH.

6. [1mropasni3M KOHIEMIIH «IIPUPOIHOTO» y cO(ICTHIII BiIIIOBIIaB MHO-
JKUHHOCTI KOHLEMIH icmuHH020.

CyrmepedHoCTi MiXK PI3HUMH, a 4a4COM 1 B3a€MOBUKITIOYHUMHE TIPUPOTHO-
MPaBOBUMH KOHIIETIISIMU cO(DICTIB Bi0OpaxaroTh 3arajibHy JlaleKTUKY
COILIIAJILHOTO PO3BUTKY, B3a€EMO/III0 HEOJHO3HAYHUX I[IHHICHUX OpIEHTAIlil,
HEMHHYYI pO301KHOCTI i KOH(UIIKTH TOTPeO Ta IHTEPECIB OKPEMUX CYCIiIb-
HUX TPYII MOJJICY i3 IHHOCTSIMH, IOTpebaMu Ta iHTepecaMH YChOTo TOJTi-
Cy, — JIIaJIeKTHKY, sIKa Ha COI[iaJILHOMY PiBHI BiITBOPIOE BCE3araliibHi 3aK0-
HOMIpHOCTI OyTTs. Y 6ararbox BHITaJKax IIi CyNEpEeYHOCTI MOB’sI3aHi 3 Ha-
JIAHHSIM HOPMATHBHOTO 3HAYCHHS JIMIIE OKPEMHUM MOMEHTaM B €JIHHOMY
CYCIIJIBHO-ICTOPHYHOMY TIPOLIEC], KITPUPOHAM CTAHOMY SIKOTO € MOCTIHHUN
PO3BHTOK, AMHAMIKA, B3a€MOJIisi HEOOX1THOTO Ta BUITAIKOBOTO, 1HAMBIIyaslb-
HOTO ¥ 3arajibHOTO.

I'Hoceosoriuni KpaHOII CO(ICTUKYA BUMArajy Biji IXHIX ONMOHEHTIB, JUIs
AKUX OyB NMEPBUHHO HENPUUHATHAM €THYHHUN PEISATUBI3M U HIrimi3m, ¢op-
MYJIIOBAHHS BIIMOBITHUX TEOPETUYHUX aHTUTE3. BifTak HeoOXiHUM Jiia-

! oknawirire mpo 1e auB., Hanp.: Maxinmaiip E. icis yecHOTH: J{OCITIIKSHHS 3
teopii Mopaui: Ilep. 3 anm. — K., 2002.
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JNEKTUYHHUM 3alepPeYCHHSIM CO(ICTUYHNX KOHIETIH cTae cakpanizoBaHa
IHTepIIpeTalis MpoleciB NPaBOyTBOPEHHS 1 IIpaBa, 3/1iHCHEHA B i71ealicTHy-
Hill pinocodii Cokpara Ta [lnaToHa, a 3roqoM po3BHHYTa CTOIKaMH. MeTa-
(i3n4Hi MOOYI0BY MPUXUITBHUKIB «JT1iHIT [T1aToHa» CTBOpMIM TMIATPYHTS st
XPHUCTUSIHCHKOTO OOTOCIIOB’s1, SIKE X04 1 BUHUKJIO Ha pyTHAaX aHTUYHOI IIUBLITi-
3alii, ane craixo He Juie i1 3arnepedeHHsM, ane 6arato B 4OMy i JIOTTYHHM
MPOTOBKEHHSM.

0. Cepoioxk, noneat HIOA VYkpainn

EnicremMo/10ri4Hi XapaKTepUCTHKH COLIOJIOTIYHOTO
MiIX0Ay B CYy4aCHOMY NPABO3HABCTBI

I3 cepenuan XX cT. mpobaemMaTuka B3aeMOii COLi0NOTIT Ta MpaBo3-
HABCTBA HalYacTille PO3MISAAAETECA caMe B IUIONIMHI CTAaTycy i QyHKIIN
COIIIOJIOTIYHOTO MMi/IXO/Ty B MMPABO3HABCTBI, (HOPMYyBaHHS SIKOTO BU3HAETHCS
«OHIEI0 3 HAWOUIBII MOMITHUX PUC CYYacHOTO €Tany PO3BUTKY MPaBO3-
HaBcTBa»'. B cydacHUX HOCTIIKEHHIX 3aXiIHUX aBTOPIB 3MiCT I[LOTO IMO-
HSTTS] TIYMAUUThCS IUPOKO 32 PAXYHOK BKIIFOUEHHS B HOTO CTPYKTYpPY
SIKICHO PI3HUX €JIEMEHTIB METONO0JIOTii HayKH. BHKOPUCTOBYIOYH TOHATTS
«COIIOJIOTIYHUHN MiAXij 70 mpaBay, 1. HenbkeH nmo3Hauae HUM Oynb-sKi
CIpoOu 3aCTOCYBaHHS COIIOJNIOTIYHNX METO/IIB, KOHIIEMIIIH, TEOpii 10 mosic-
HEHHS IPaBOBHUX SIBHII. BiIMIHHICT Mi’X METO/IOM 1 ITiIX0/IOM BiH BOadae y
TOMY, IIO ITiJIX1]] XapaKTePU3y€EThCsl HASIBHICTIO TIEBHOT «KOH(DIryparii moes-
HAHHSI TEOPETHYHOTO i METOANYHOrO (IHCTPYMEHTAIBHOI0) 3HAHHS»?. 3ara-
JIOM JIOCTATHbO BHPA3HOK € TCHJCHI[IS J0 TIyMAueHHS COII0JOTIYHOIr0
MiJIXOJly HE TUTbKH SIK CBITOTJISTHOI YCTAHOBKH, a i SK OUIBII CKJIaJIHOTO
YTBOPEHHS, 1110 IHTErpy€e TEOPETHUHI i IHCTPYMEHTaJIbHI (METOIUYHI) KOM-
TIOHEHTH COIIIOJIOTYHOTO 3HAHHSI B TUIOIIMHI TIEBHOI CBITOIVISTHOT Opi€HTAIL].
[Ipu oMy COLIOIIOTIYHMIA MiJXiJ] HE 3BOJUTHCS JI0 MOTO MapajiurMaibHUX
a00 iCTOPHYHMX BapiaHTiB, a OIEPXKYE IIJTICHE BU3HAYCHHS SIK crienn(iyna
eMiCTEeMOJIOTI9HA KOHCTPYKIIiS B METOIOJIOT1] TPaBO3HABCTBA.

! Freeman M. Law and Sociology // Law and Sociology (Current Legal Issues 2005.
Volume 8.) - N.Y., 2006. — P. 2.

2 Nelken D. Blind insight? The Limits of a Reflexive Sociology of Law // Journal
of Law and Society. — 1998. — Vol. 25. = N 3. — P. 407.
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B pansHCbKiN IOpUIUYHIA HayIll, @ TAKOXK Yy Cy4aCHUX JOCIIHKSHHSIX
BITUM3HSHHUX aBTOPIB 3araJbHONPUHHITHUM € BUJIJICHHSI COLIIOJIOTTYHOTO
MiIX0/Ty Ha PiBHI SIK 3aralIbHOTEOPETUYHHX, TaK 1 Tary3eBUX MpodneM. OnHak
HOro 3MiCT HaiyacTime 0OMeKyBaBcst 00 HOro CBITOIVISIHOIO CKIIaI0BOIO,
abo crienupiYHUME METOJAMU EMITIPUYHUX JAOCITIKEHB' .

Mertoro 1i€i cTaTTi € BU3HAYSHHSI OCHOBHHX XapaKTEPUCTUK COLIOIOTIY-
HOTO ITiIXOY SIK OpPMHU OpraHi3arlii MEeTOIOJIOTIHHOTO 3HAHHS B IIPABO3HAB-
ctBi. Takuii anai3 nependavae BUAIICHHS TPHOX 0a30BUX B3a€EMOITIOB’ I3aHUX
piBHIB corionorignoro miaxoxy. [lo-meprre, 3arajapHi CBITOTIISIIHO-(1II0-
co(chKi 3acaau; mo-aApyre, GOpMH Ta CIOCOOHM TEOPETUIHOI KOHIICTITyaTi3a-
1T CXeM TOSICHEHHS MMPaBOBUX (PEHOMEHIB; MO-TPETE, «IHCTPYMEHTAIBHI»
3ac00U Mi3HABAIBHOT JISUTLHOCTI, OCHOBOIO SIKUX € CHeU(IYHi JJIs1 COIII0JI0-
TIYHOTO MIJIXOAY METO/IH.

Bu3HaueHHs OCHOB COLIIOJIOTIYHOTO MiIXOY SIK SIBHIIA 3arajJbHOHAYKO-
BOTO THUIY (CBITOIVISITHUI KOMITOHEHT), 10 BiJJoOpaXkae CKJIa/iHI IpOIecH
B3a€MOJII1 COII0JIOTIT Ta MPAaBO3HABCTBA, 0AraTo B YOMY YCKIIAHIOETHCS
(enomenom, sxuii [1. Bypn’e Ha3uBae «emicTEMOJIOTTYHOIO KaJl00010» CO-
miosorii. 2 Ha Biaminy Big curyamii kivms XIX CT., KOJIM COLIONIOTiYHE MHC-
JICHHSI HAMaraJmcs 300pa3uTy €TAJIOHHNM JUIS COIIaJTbHUX HAyK, y CyYacHHUX
YMOBax Mi( IIPO «EIiCTeMONIOriYHy MOTI'YTHICTb)» COLIONIOTIYHOTO «METOLY»
Bce OLJIbIIE MiJIa€EThCSl CYMHIBY, BCE HAIOJCTIMBIIIMMH CTAIOTh 3asBH IPO
HEOOX1IHICTh YTOUHEHHSI BUXITHUX NapaJuTMabHUX 3aCajl CydacHOTO CO-
1iosioriyHoro 3uaHHs. . Bannepcraiin 3a3nauae, 110 «Ha0ip TaKUX MOJIO0KEHb
Mae OyTH JIOCTATHLO MIPOCTUM 1 HaBITh OaHAIBHUM, a0U HOTO TOAUISIIN BC,
XTO MPAIOE B «COLIOIOTIUHOMY moi»y»’. Cepel TakuX MPUHIHUIIB (KIF0UY0-
BUX Npo0JIeM) BUIUISIOTH HACTYIIHI.

1. 3B’5130K LUTICHOCTI CyCHiIbCTBA Ta YNHHUKIB HOro oprasizatii i po3-
BUTKY. OCHOBHOIO TIPOOJIEMOIO COIIOJIOTTYHOTO IMi3HAHHS OUIBIIICTh JOCIiA-
HUKIB BU3HAIOTh MOSICHEHHS TIPUYUH COLIIAJILHOT IHTErpallii Ta 3acaji comiaib-
Horo ropsiyiky. Came Tomy 0a30BOIO KaTETOPI€I0 COIIONOTIT BUBHAETHCS «CyC-
MUIBCTBOY», X04a BCE YaCTille MiAJa€eThCsl CYMHIBY HayKOBa I[IHHICTh
BUJIIJICHHS CYCIIUIBCTBA SIK «OPraHi3My» UM «KBa3i-Cy0 €KTay», OCKIJIBKHU COLIO-
JIOTisl OIIMCY€ HE COLaJIbHY PEabHICTh a «CKOHCTPYHOBAaHUIl» HayKOO CO-

! us.: Podgorecki A. Whelan C. J (Ed). Sociological Approaches to Law. —L.,1981. —
P. 11-19; Jlanaesa B. B. KOHKpeTHO-COLIMOIOTMYECKUE UCCIIEA0BAHUS B IIpaBe. — M.,
1987. - C. 8, 18-20; Maxcumos C. H. IIpaBoBasi pealbHOCTb: OIBIT (HHIOCO(PCKOrO OC-
mbiciienus. — X., 2002. — C. 34,59-60, 139.

2 lus.: Bourdieu P. Science de la Science et Reflexivite. — P., 2001. — P. 17.

* us.: Bannepcmaiin M. Konen 3uakomoro mupa: Coruosnorus 21 Beka: Ilep. ¢
anri. — M., 2004. — C. 297.
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LianpHuUi CBIT'. AJIe i IIpU TAKOMY MiAXOIi HLUTICHICTh COLIAIBHOIO SIK TIPUHIIAT
HayKOBOTO TIOSICHEHHsI 30epirae CBOE METOI0JIOTYHE 3HAYCHHSI, TpaHCHopMy-
FOYNCH B 1HIII MOHATIHHI KOHCTPYKIIii: «1paBoe moie» (I1. Bypn’e), «comianb-
Ha cuctemay (H. Jymann), «kurresuii city» (FO. Xabepmac) Tomio?’.

2. CriBBiTHOIICHHS COIIANIBHOTO ¥ 1HAMBIqyaspHOTO. ComiampHui pe-
IYKITIOHI3M, SIKUH Tepen0adaB 3BeICHHS 1HANBITyaJbHOTO /10 COIiaIbHOTO,
(bopMmyBaBcs Iij BIUIMBOM 'HOCEOJIOITYHOTO MOCTYJIATy, IIPOroIoLIeHOro
E. Tropkretimom: «ComianbHe Mae OyTH MOsICHEHE Jinlie corianbHum». Co-
LianbHEe — 1€ COoliajbHi ()aKTH, KOTPi BUMAraroTh IMOSICHEHHSI SIK «pedi», 110
(OpMYIOTBCSI B CAMOMY CYCHIIBCTBI Ta ICHYIOTh Y (POPMi «KOJIEKTUBHUX
YSBJICHBY, HE3AICKHUX BiJl IHIMBITyanbHOI CBiTOMOCTI’. BuBueHHs aemep-
COHi(hIKOBaHUX «KOJIEKTHMBHUX (DEHOMEHIB» Y iX B3a€MOJii B IEBHOMY KOH-
TEKCTi BU3HABAJIOCh YMOBOIO «HAYKOBOCTI i 00’ €KTHBHOCTI» COLIIOJIOT1YHO-
ro anamizy. Jlenepconidikaliis BiAMOBiiajga METOAOIOTTYHUM YCTaHOBKAM
MIPAaBOBOI HAYKH, OCKIUJILKU COIIIOJOTIYHI TOHSTTS TaKi ) a0CTpaKTHI apTe-
daxTy, sx i opuandHi ¢iknii. Hanpukian, TOHATTS «Kiacy abo iHIIa co-
IiaJgpHa TpyTa — Taka X (ikiis, sk 1 opuaudHa ocoba. Peakuiero Ha 1e €
3aKJIMK «IIOBEPHYTH B COLIIOJIOTIO JIFOAUHY», KU BiOOpa3UB iCHYBaHHS Ta
KOHKYPEHIIIIO JIBOX MapagiurM B COIOIOTI] — «00’€KTHBICTCHKOI», sSKa Xa-
PaKTepU3yEThCS HaiHIUBITyalIbHICTIO, AenepcoHidikali€eio, Ta «cyo k-
TUBICTCHKOT», fIKa IIPOTOJIOLIYE i1€10 aBTOHOMHOCTI 0COOM Ta HEMOXKJIMBICTD
MIOSICHEHHS CYCIIUIBCTBA JIMIIE 00’ €KTUBHUMH CTPYKTYPaMu.

3. PensniiiHuii mixij o3HaYa€ akIEHT Ha MpoOJIeMi ColialbHOT B3a€E-
Mojiii. B ocTaHHIX JOCIIHKEHHSX TPUHIUITY PEJSIIHHOCTI HAIAEThCS BCE
O1TBIIOTO 3HAYEHHS, @ HOTO 3MICT TIYMayUThCs 1HAKIIE. 3aMiCTh MOHATTS
«CYCHIITBCTBOY, SIKE BCE MEHIIIE came MO co0i iKaBUTh TOCIITHHUKIB, TIPOIO-
HYETBHCS CIIBBIJIHOCUTH COIiaIbHY PEAJIbHICTh 31 CBITOM JIFOJCHKHUX BiJIHO-
CHH. YTOYHEHO 3MICT TIOHSTh IHTEPCYO €EKTUBHOCTI Ta COIIaJIbHOCTI 1 BU3HA-
YEHO 1X B3a€MOJIONIOBHIOBAHICTh, OCKIJIBKH BOHH BiJIOOPa’KarOTh Pi3Hi acrekK-
THU JIIOJICBKOIO OyTTsI: cOLialbHICTh (ikCy€e (DAaKT BKIIOYEHOCTI JIOIUHU Y
coliaJbHUI CBIT, @ IHTEpCYO’ €KTUBHICTh — ICHYBaHHsI 1HILINX JIFOJEH, Yyepe3
B32EMO/IIIO 3 SIKUMH CTA€ MOYIIMBOIO COIiaNIbHICTh. [TpuHImn pensiiitnocTi
BH3HAUA€ METOJIOJIOTIUHI Ta THOCEOJIOTi4HI (€IiCTEMOIIOTIYHI) MOCTYIaTh
COLIIOJIOTIYHOTO III3HAHHS IIpaBa.

! TuB.: Kauanos IO. JI. Hauano conmonoruu. — M., 2000. — C. 3-5.

2 Tus.: Bourdieu P. The force of Law. Toward a Sociology of Juridical Field //
Hastings Law Journal. — 1987. — Vol. 38. — P. 805 — 853; Habermas J. Between Facts
and Norms. Contribution to a Discourse Theory of Law and Demokracy. — Oxford, 1996;
Luhmann N. Sociological Theory of Law. — L., 1985.

3 u.: iopreeiim €. Componorust. Ee npemver, Meto, npeaHaszHadeHue. — M.,1999. —
C. 27-35.

229



/T (43)

4. BuzHaHH# comiaibHOI cTparudikaii sk GyHIaMEeHTaILHOTO aTprOy-
Ty CYCILJIBHOTO JKUTTS B3arajii. [0JIOBHE B IIbOMY BUIIAJIKy — HE KOHCTAaTAIlisl
ICHYBaHHSI «COIIaJIbHUX TPYI», a BIIMOBA BiJl «a0CTPaKTHOTO THOCEOJIOT Y-
HOTO Cy0’€KTa» (TPaHCIECHICHTHO «JIFOJIMHI») Ha OCHOBI KOHCTPYFOBAaHHS
MPUHIMIIOBO FETEPOTEHHOTO COIIaIbHOTO TPOCTOPY.

5. BiziMoBa BiJl MOieni «JI0CKOHAIIOTO (i/1eallbHOT0) CYCIIBCTBAY 3 BU3-
HaHHSIM 1ICHYBaHHS JIMIIE PEAIIbHOTO CYCIiIbCTBA.

[lizcymMoByrO4YH HaBEJICHI XapaKTEPUCTUKH, MOYKHA 3pOOHTH 3arabHUMA
BHCHOBOK IIPO T, 10 0a30Bi CBITOIIISAHI YCTAHOBKH COIIIOJIOTTYHOTO TiJIX0-
Jly HE MalOTh HOPMATUBHOTO 3HAUEHHS JUIsl JOCII/DKSHHS TIPaBa sIK OJIHOTO 3
pi3HOBUIB comianbHUX QeHoMeHiB. Lle ckopimie muTaHHs, Ha sIKi Ma€ Bij-
MOBIIATH KOXKEH, XTO BCTYNA€E B IJIONIMHY COIIOJOTTYHOTO JOCIiKEHHS
MpaBa, HX TOTOBI BIAMOBII, IKUMU TIPU [LOMY JOCIIDKSHHI CITijI KepyBa-
THCh. CaMe TaKUM € CyYacCHHUH «COIONOTI3M» !, 110 CBITYHUTE HE CTUTBKH PO
«KpH3Y COIIOJOTTYHOTO MUCIIEHHSI», CKUILKH PO HOBUH eTam HOTo PO3BHT-
Ky, IKAH XapaKTepHU3y€eThCs CYNEPSUIMBAM MOETHAHHSIM CTaHIAPTIB KIIaCH4-
HOT, HEKJIACUYHOT Ta MOCTHEKJIACUYHOT (HEOHEKJIACHYHO1) HAyKOBOI parfio-
HabHOCTI. OCHOBHHUM TIPH I[LOMY € 1/ieajl HeKJIACUYHOT COlliajbHOI HAYKH,
10 BU3HAYA€ 3arajJibHUH KOHTYpP CBITOIISIHUX OPIEHTAIlIl COIIOIOTiYHOTO
mi3HaHHA?. 3aCTOCYBAHHS COIIOJIOTIYHOTO ITiAXOMY B pAMKaX METOIOJIOTT
MPAaBO3HABCTBA 1HIIIFO€ KOH(IIKT CBITONISHAX OpPIEHTALlIH, OCKUIBKY Mpa-
BOBa HayKa 3arajioM OPIEHTYETHCS HA CTAHJIAPTH KJIACUYHOT HayKH. be3ymos-
HO, ICHYIOTh O3HAKH [TOCTYIIOBOTO ()OPMYBaHHS IIEBHUX MEXaHI3MiB aJlanra-
Ii1 MPaBO3HABCTBA /IO HOBOI TCOPETHUKO-MI3HABAIBHOI CUTYaIlii CIIOXH MOCT-
MoOJIepHY. BiTUn3HSAHI TOCHITHUKN 3BEPTAIOTh YBary Ha Taki MPOLECH, SK
«aTporoiorizaiis», «po3LMUPEHHS apceHalTy TiIX0/A1BY», «IUTIopatizallis
METO/0JI0Ti» Tomo. OHAK BaYKKO ITOTOAMTHUCS 3 THM, IO I1€ TIOBHOIO MipOIO
O3HAKH MIOCTMOJIEPHICTCHKOI MeToqoIIOTi T, JIJIs TPaBO3HABCTBA 3aJIHIIIAETh-
CSl aKTyaJIbHUM BU3HAYCHHS CTATyCy Ta MEPCIEKTUB HEKIACUYHUX CBITOT-
JISITHUX OPI€HTAIlIN, OCKUIBKU ICHY€E 00’ €KTHBHA OOMEKEHICTh MOXKIIMBOCTEH
IIMPOKOTO 3aCTOCYBAHHSI HEKJIACUYHOT pallioHaIbHOCTI, 0COOJIMBO B Tajy3e-
BUX NIPaBOBUX Haykax. Hampukiaj, Hayka KpUMIHAJIBHOTO MIpaBa B CBOIX
CBITOTISIHUX Opi€HTAIsIX 30epirac 03HaKH KIACHYHOT,«00 €KTHBICTCHKOT»

'TIpo Tepmin «corionorizm» auB.: Kysuap K. Conronornsm B Oyp:kyasHol TEOpHU
npasa // Kpurtruka coBpeMeHHO# OypikyasHoii Teopuu npasa / ITox pen. B. A. Tymano-
Ba. — M., 1969. — C. 56-71; Makcumos C. Y. Bka3. npans. — C. 34,59—60, 139.

2 Tus.: [{youna H. B. COMOIOTHYECKHI METOI:0T KJIACCHYECKOTO K HEKITacCHYe-
ckoMy // JKypHai connonoruy u connanbHon anTponosnoruu. — 1999. — Ne 3. — C. 57.

* u.: Obopomos IO. H. Tpaguiuu 1 0OGHOBJICHHE B IPaBOBO#i c(hepe: BOIPOCHI Te-
opuu (OT MO3HAHUS A0 MOHUMaHUs nipaBa): Monorpadwust. — Onecca, 2002. — C. 215.
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Hayku. Pociicekumii nociignuk B. JlyHeeB Biamiuae, mo «cy0’e€kT, 00’ €KT,
00’€KTHBHA CTOPOHA 3JI0YMHY € 00’ €KTUBHOIO PEANIbHICTIO, sIKa ICHY€E He3a-
JISKHO BiJ[ JIFOACHKOT cBioMocTi»!. Taka MO3uIlis BUAAETHCS HECYMICHOIO 3
CYYaCHUMH YSIBIICHHSIMH PO NizHaHHA. OJHAK cripoOW BUKOPUCTAHHSI He-
KIIACHYHOI MOJIEII TIOSICHEHHS (HAIPUKJIAJ, IUITXOM «(EHOMEHOIOTIHYHOTOY
MIEPEOCMHUCIICHHS1) CTBOPSATH MPOOIeMy HEBIAMOBIAHOCTI 3acajl JOKTPHHAIb-
HHX JOCTI/DKCHB 1 IPAKTUYHOT IIPaB0O3aCTOCOBHOT JisUTEHOCTI, 3BSI3KH 3 KOO
BU3HAYAIOTh | METOMOJIOTIIO, i OCHOBHY NMPOOJIEMaTHKY HayKH KPHMiHATBEHO-
TO Mpasa.

HacrtynHuii piBeHb Y CTPYKTYPI MiJIX0ly BUSHAYAE€THCS HEOOXITHICTIO
BHSIBIICHHSI 0a30BUX OHTOJIOTIYHUX MOCTYNATIB (YHIBEPCAIBHUX KaTETOPiil)
B KOHIIETNITYalli3alil «IIpeIMeTHOTO MOJIs» IMiAX0AY, 0 B MPaBO3HABCTBI
3BHYANHO (DIKCYIOTBHCSI KaTeropiero «mpaBoposyminus»?. «[IpaBopo3ymin-
Hs1, — 3a3Ha4ae JI. UecHOB, — € anpiopHUM (TPaHCIIEHJICHTHUM) BiJIHOCHO
paBoBoi HayKi»®. Y MOHATTI TUILY MPABOPO3YMiHHSI MiCTUTBCSI yMKa I1pO
Te, [0 CTABJICHHS [TPABOBOIO 3HAHHSI JIO TIPABOBOT PEAbHOCTI MOXE OyTH
PI3HUM 1, OTKe, CUTYallisl Mi3HAHHS MpaBa SBJsie COO00 HAYKOBY IPOOIIeMY,
0 Mae 06e3rnocepe/IHb0 METOAOIOT uHII Xapakrep. OcTaHHIM 4acoM BOHA
AKTUBHO OOTOBOPIOETHCS BITYM3HSIHUMU JOCITITHUKAMU SIK Ba)XKJIMBA CKJIaJ[0-
Ba 3araJIbHAUX MPOIECiB METOAONOTIYHOT TpaHchopMarii BITIN3HIHOI HAYKH
BiJI «PaJISTHCHKOTO MIPAaBO3HABCTBAY J0 CYy4acHOI paBoBoi Hayku. OHAK CIIijL
MOTOAMTHUCS 3 BUCHOBKOM B. CeniBaHOBa MO «BiJICYTHICTh YITKOCTI Ta BU3-
HAYeHOCTI B UX NUTAHHAX»*. JIOCHTPH YacTO AOCIIHUKH TPE3OMYIOTh, 110
COIIIOIOTTYHMH MiIXi (200 «COII0I0Ti3M») 0a3y€eThCss BUKIIFOYHO Ha COIIO-
JIOT1YHOMY IPaBOPO3yMiHHI. AJle Take MPUITYIIECHHS € TIOMUJIKOBUM. Bapto
3rajiaT, 110 HaBiTh Ha 3acajiax MO3UTUBICTCHKUX THTEPIpPETAIliil METO/10II0-
rii IpaBO3HABCTBA BU3HABAJIACS MOYIIMBICTH CITIBICHYBAaHHS PI3HUX OHTO-
JIOT1YHUX TIOCTYJIATiBY» CTOCOBHO MpaBa. «CoIioNoriyHay MIKojIa B FOPUCTIPY-
neHuii GpopmyBaacs Ha CBITOINSIIHHUX 3acajiaxX Mo3uTuBizMmy. Came ToMy 110
novarky XX CT. CylepeuHOCTi MiXk JJOrMaTU4HOIO 1 COLIOIOTIYHOIO IIIKOJIAMU B
IOpHCTIPYICHIIT He MaJIH ITapaurMaIbHOTO XapakTepy. Sk BinzxadaB M. Torb-
Knii, BOHM OyITH COMITApHi Y BU3HAHHI IPEAMETOM ITPABOBOTO ITi3HAHHS MO~
3UTHBHOTO Mpasa (ToOTO HOPMHU, 3a0€3MeYeHOI IepKaBHUM MPUMYCOM).
P036iHOCTI CTOCYBaIUCS PO3YMIHHS «JUKEpPE»: SIKIIO JJIsl IOTMaTHYHOT

! Jlynees B. B. CyObexTuBHOE BMeHeHue. — M., 2000. — C. 3.

2 Tus.: Hepcecany B. C. ®unocodus npasa: YueOHHK Jutst By30B. — M., 1997. — C. 32.

3 Yecmnos H. JI. TIpaBomioHUMaHKE B 310Xy TocTMoepHa // [IpaBoBenenue. —
2002. - Ne 2. - C. 7-8.

4 Cenieanos B. M. TpaBo i Baja cyBepeHHOI YKpaiHH: METOMOJIOT YHI aCTIeKTH. —
K., 2002. - C. 421.
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HIKOJIM TIPABO — MPOAYKT AEPKaBH, TO JJIsl COLIOIOTTYHOT — MPOIYKT CyC-
minbeTBal.

MOXKIUBICTh MOETHAHHS PI3HUX OHTOJOTIYHUX MOJYCIB ICHYBaHHS
npaBa» He Moria OyTH OOIpyHTyBaHa Ha 3acafax KIACHYHOI palliOHAIBHOCTI,
OCKIJIBKH 1I€ CylepeunTh 0a30Bil YCTAHOBII Ha BU3HAHHSI JIMIIIE OJIHIET OH-
TOJIOT11 (KOHTONOTIYHUN MOHI3MY»). [IpuHIIKMIIOBO iHIIUM Oyne OaueHHS 3
HO3MLIH HEKJIACUYHOI HAayKH, siKa CB1ZIOMO (POPMYIIIO€ IPUHIUII [IIF0Palb-
HOCTI (MHOXXMHHOCTI) OHTOJOTIYHUX TJION[MH MPABOBOI PEAIBHOCTI.
«O0’€KTUBHICTBY aHAITI3Y COLIATPHUX ()EHOMEHIB — IIe 3aBK/IN MOKIIUBICTh
«IHIIIOTOY» MO Ha MpeJMET Mi3HaHHSA. ToMy B MekaX COII0JIOTi9HOTO
MIIX0/Ty MOXKYTh TIOEJJHYBATHCS Pi3HI 32 3MICTOM OHTOJIOTTYHI TOCTYJIATH PO
IPHUPOY PABOBOTO (Pi3HI TUIK MpaBopo3yMiHHs). CIij 3rafaTi MosiBy
npoOneMu 00TPYHTYBaHHS «IHTETPAaTHBHOTO NIPABOPO3YyMIHHS», SIKA B OCTaH-
Hi pOKH NIpUBEpTAa€ Bce OUIBIIY yBary AOCHITHUKIB MOCTPAISIHCHKUX KpaiH.
3HayHOIO MIpOIo L5 MpodiemMa Oyia iHinioBaHa ONMPUITIOAHEHHAM MepeKia-
ny mipaui I /. bepmana «3axifiHa Tpajuilis IpaBay, e aHalli3yeThCs TPO-
Onema HenpoIyKTHBHOCTI KOHKYPEHIIT OCHOBHUX THUIIIB IIPaBOPO3YMiHb.

Jpyruii G510K eJIeMEeHTIB ITiIX0ly CTaHOBIISITH 3aCO0M HOTO TEOPETHYHOT
KOHIIENTyali3allii, ki yMOBHO MOXYTh OyTH pO3/iJieH] Ha JBa PiBHI.

[To-neprire, 1€ CyKYIHICTh TEOPETHYHHUX CXEM MOSCHEHHS SBUII 1 MPO-
IeCiB y MeKax MEeBHOI MPEAMETHOI c(hepH, BUpaKeHa B CTaHIAPTHUX (hopMax
TEOPETUYHOTO 3HAHHA (TOHATTS Ta Kareropii). KOHCTpyKTH mbOTo THITY ic-
HYIOTb SIK 171eajibHi MOJIEII SIBUIL TOCIIKYBAHOT peallbHOCTI 1 JIETKO Tia-
I0ThCA «OHTOJNOTi3alii». CucTeMa TakuxX KaTeropii Ta MOHSATh CTBOPIOE
LUTICHI Mi3HABaJIbHI KOHCTPYKIIii, B IKUX PEaNTi3y€ThCsI COLIOIOTIYHHUHN MiIXi.
[IpoTte Moxe WTHCS JHILIe PO 3aralbHUN KOHTYP MOHATIHHOT CUCTEMH, B
MEXKax SIKOTO MOXYTh (JOPMYBATHCS TEOPIT, KOHIIEMIIT, KO, JOCIIAHUIBK]
IporpaMu TOLIO. AHAJII3 UX «HOHATIHHUX KapKaciB» Moxke OyTH MpoBeze-
HUH 1 K JIOT1YHA EKCIUTIKaIlisi 0a30BUX KAaTETOPiH, 1 K peduiekcist IpaKTUKN
KOHKPETHOI cdepu HayKOBUX JOCiIKeHb. Ha Hail nmorsa, caMe HUIIXOM
METOJIONIOTIYHOT pedIieKcii e 3aBIaHHsI MoXke OyTH BHpIIIeHEe OLIbII ajiek-
BAaTHO, OCKIJTBKY Tak Oyjie OJIepKaHO YSIBICHHS PO PeabHUM Mi3HABAILHHUN
nporiec. B. bauinin 3BepHYB yBary Ha Hi3HaBAIBHY IIIHHICTB Te3aypycy K
HOCIsI €MICTEMOJIOTIYHHUX 3HAHD MIPO Ty YH 1HIITY chepy HAYKOBUX 3HAHD, 1110
HaJa€ 3MOTy PEKOHCTPYIOBATH ITUTICHICTE TIEBHOI C(hepH TEOPETHIHUX 3HAHB .
Tezaypyc 3BU4aiiHO BU3HAYAETHCS SIK «MHOYKMHA CMHUCIIOBUX OJIMHULb TIEBHOT

! us.: Toyxuti H. Hame nmureparypHoe Hacneactso // IIpaBo u xu3Hb. — 1923, —
Ne 1.-C. 4.

2 bauunun B. A. O 1ByX mapagurMax COLHOIOTHYeCKOro MaliuieHus. // Connono-
rudeckue uccnenopanus. —2004. — Ne 8. — C. 123-126.
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CHCTEMH 3HaHb, 110 MA€ BHYTPILIHIO OPraHi3allilo Ta CEMaHTHYHE CTPYKTY-
pyBaHHS (TpyIyBaHHs Ta iH.)». CIUIBHICTB Te3aypycy BU3HAETHCS «OCHOBOIO
JUISL THCTHTYaJi3a1il HayKOBOT TUCIMITIIHK, METO/IOJIOTIYHOTO TIIX0.y, Ce-
pu gocmimkeHsy!. ToOTo, emicTeMONOTiUHI XapaKTEPUCTHKH COI[IOOTIYHOTO
MiAX04y B IPaBO3HABCTBI MOXKYTh OyTH PO3KPUTI yepe3 ioro Te3aypyc. Oc-
HOBOIO JUIsI Horo To0y10oBM Mae OyTH MacHB HAyKOBOI JIiTepaTypH, B sSIKid
BiJI0OpayKeHO MPAKTUKY 3aCTOCYBaHHS COIIOJIIOTIYHOTO Mmiaxoay. OqHak men
[UISX HE 3aBXKIH € pealbHUM, 3BAKAI0YHM Ha 00’ €MHICTh Takoi HayKOBOT JIi-
Teparypu. OcoOIMBO IHHUMH € BHIAHHS CHIMKIIONSIMIHOTO XapaKTepy, sKi
BiJI3HAUAIOTHCSI CHCTEMHICTIO TE3aypycCiB Ta 3BHYAHHO OXOILTIOIOTH Pi3Hi
napaJurMaibHi opieHTanii. Hanpukian, BapTo CKOPUCTATHCS MOKAKIUKOM
OJTHOTO 3 HaWCyYacHIINX BUIAHb TaKoTo TUIy — «EHIMKIONE il npaBa i
CYCIIIJIbCTBA: aMePUKaHChKa Ta II00aIbHA MEPCICKTHBA», SIKUW BKIIOYAE
668 TepmiHiB (crareil). I3 Hux 410 cToCylOThCS BIAacHE MOHATH, a 1HIII €
MEPCOHAIISIMU 200 ICTOPUKO-OMUCOBUMHU CTATTSIMU PO HAIIOHAIBHI LITKOJIN
ToI10%. BUKOpHCTaHHS KX [DKEPET JO3BOJISIE B 3arajbHOMY BUIVISII OXapak-
TEpU3YBaTU IOHSATIMHUI KapKac» COILI0J0TiuHOTO miaxoay. [li moHsarTs
MOXYTbh OyTH PO3/IiJIEH] Ha JEKiIbKa THITIB.

1. TTonsiTTs, 1110 € 6A30BUMHU IS COIIOIOTIYHOTO TiIXO/y Ta BijoOpaka-
IOTh CYTHICTh COLIIOJIOTIYHOTO OCMHCJICHHS MPaBOBOi peanbHOoCTi. Taki mo-
HATTS KOHKPETU3YIOTb 3arajbHi CBITOIISIHI KaTeropii (COLionoriyti, OHTO-
JIOT1YHI TIOCTYJATH) 1 € KOHBEHIIIHHUMH B PaMKax COIIOJIOTTYHOTO JIUCKYPCY
po npaBo. BoHU BKITIOYAIOTH, 3 OHOTO OOKY, 3arajibHOCOIIOIOTIUHI TTOHSIT-
Ts1, 110 3aCTOCOBYIOTHCS ISl TOCII/PKEHHS HE TUIBKU MpaBa, a i Oy/Ib-sIKUX
1HIIMX 00’ €KTiB (HATPUKIIA]], «COLIAIBHICTBY, «COIiaJbHA CTPYKTYPay, «CO-
LiaJIbHa TPy, «COoLialbHa B3aEMOIIs», «COLIaIbHUN THCTUTYT» TOILO), a
3 IPyroro — MOHSATTS, 110 BUPOOJIEHI caMe JUIsl I[iJiel COII0JIOTI4HOTO OC-
MHUCIIeHHS rpaBa. OCTaHHs Ipyla HOHATh € TOKa3HUKOM MipH 1HCTHTYai3a-
1ii corionorivHoro miaxoay. Jlo HUX MOXKyTh OyTH BiTHECEHI TaKi: «COIialb-
Ha Mpupoya (CyTHICTB) MPaBay, «ColliallbHa 3yMOBIICHICTh TIPaBay, «COIiajb-
He OyTTs mpaBay, «coliallbHI YHKIIIT ITpaBay, «coliajibHa e(heKTHBHICTh
TpaBay, «IpaBoOBa colializalis Ta iH. 3arajoM KiJIbKiCTh TAKUX MOHSTH
HEe3Ha4YHa, OCKUIBKU BOHH € KIIFOUOBUMH JUTS MPOOIeMaTu3aliii mpeaMeTHO
cthepu miaxomy.

2. [1oHATTS, IO € aHAJIOTIYHUMHU 32 3MICTOM 1 IPU3HAYCHHSAM 0a30BUM
MOHATTSM, OJHAK BOHU MAIOTh MapagurMalbHUHI XapaKkTep Ta iCHYIOTh 5K

'Bapea /J]. Metoanka moAroToBKr HH(GOPMAIHOHHBIX Te3aypycoB. — M., 1970. —
C.22.

2 ITus.: Encyclopedia of Law and Society. American and Global Perspectives. —
L. —New Delhi, 2003.
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(hyHmaMeHTaNbHI TOHSATTS COLIIOJIOTIYHOrO MiIX0AY B paMKaX MEeBHOI mapa-
JUrMH B i1 KOHKpeTHO-icTOpruHHX (hopmax. HeoOxinHICTh TX BKIIOUSHHS 10
3arajbHOI CUCTEMH TOHSTh BUKIIMKAHA THM, [0 TaKi MOHSATTS BKIIIOYCHO B
JIUCIUTUTIHAPHUI HAyKOBUU JIUCKYPC Yepe3 METO0JIOTIUHY peduieKcito Ta
TEOPETHYHI TUCKYCIi 1 0€3 HUX BiH HE MOYKe OyTH PO3KPUTHI Y CBOIN peatb-
Hili mOBHOTI. Taki MOHATTSA € HAWOIIBII YUCEILHUMH, OCKIIBKH KOKHA 3
MapajiirM Ma€e CBOIO IUTICHY CUCTEMY MOHSTH, a iX KOPEKTHE BUKOPUCTAHHS
MOXKITMBE JIMIIIC B pAMKaX TaKol MapajiurMu.

3. IToHSTTS, SIKi € CHITBHUMU ISl COIIOJIOTIYHOTO MiX0My Ta 1HIINX
TIXOIIB, 1[0 32CTOCOBYIOTHCS B ITPABO3HABCTBI, BKIFOYAI0UH TAKOXK JJOKTPH-
HaJIbHI MTOHATTS NPABOBOI HAyKH. 32 CBOTM 3MICTOM IIi MTOHSATTS CTOCYOTBCS
IHBepCiiiHUX 00’€KTiB, TOOTO Takux (peHoMeHiB ((haKTiB, MPOIECIB TOIIO),
SIKI € «CTIUTBHUMEY JIJISE OHTOJIOTTYHMX IUIOIIMH Pi3HUX MIJIXOMiB. AHaI3
MPUPOM JAHUX MOHSATH € OCOOIUBO CKJIaTHUM B YMOBAX IHTEHCUBHUX MIX-
JUUCIUILTIHAPHUX 3B’S3KIB, KOJIM MTPABOB1 ()EHOMEHHU BU3HAIOTHCS COIlialb-
HUMHU, a HE TUIBKU (DOPMaJIbHO-JIOTIYHUMHU KOHCTpYKIisiMu. [Ipukinanamu
TaKuX MOHSITh MOXYTh OYyTH «BHHAY», «BIAMOBIIAIIBHICTEY, «IIOBEJIIHKAY,
«MOTHBY, «IHTEpEeC» Ta iH.

Le y3aranpHeHa TEOpETUYHA CXeMa TTOSICHEHHS TIPABOBOI peallbHOCTI 200
ii CyTTEBUX CKIIJIOBUX, SIKa HE TOTO)KHA MACUBY TCOPCTUYHHX 3HAHb, & JIUIIIC
BU3HAYAE TX «KOHIICNITYalIbHE SIPO» Yepe3 CHCTEMY OHTOJOTTYHHUX MOCTY-
JIATIB MPO MpeAMET A0CIKeHHs. Taka cxema 3BUYaifHO TAKOXK ICHYE SIK
Teopist («0azoBa Teopist», «pyHIAMEHTAIbHA TEOPis», TOLIO) 1 38 CBOEID
NPUPOIOIO BIAMOBIIa€ KPUTEPIsAM «HOpMati3oBaHoi Hayku» T. KyHa, ocKijib-
KH niepedadae BUKOPUCTAHHS MapaJurMalbHUX 3pa3KiB BUPIILICHHS ITi3Ha-
BAJIbHUX 3aBIAHb'.

Tpertiii 010K €IEMEHTIB MIXOY € «IHCTPYMEHTAIbHUM», 00 HOro yTBO-
protoTh crienupivyHi METO/IU, [0 BUKOPUCTOBYIOTHCSI SIK IMAHEHTHO MPUTA-
MaHHI JaHOMY IiAXO1y, TOOTO € OpraHiYHUMU IS HbOTO SIK CTaHJapTHI
Mi3HaBaIIbHI MPOLEAYPH. ICHY€E B3a€MOIIOB’ 13aHICTh CBITOTIISITHUX, TEOpe-
TUYHHX Ta IHCTPYMEHTAIILHUX KOMIIOHEHTIB. METOl sIK TIEBHUH ITi3HABaJb-
HUI IHCTPYMEHT CTa€ MOKJIMBUM JIHIIIE TOJi, KOJIA BU3HAYCHO npo6neMy abo
npesveT nocnimkenHs?. Ix Mmoxua CTPYKTYPYBATH Ha TPH pIBHI, SIKi MarOTh
pizHy Mlpy BHU3HAYEHOCTI i 1HCTI/ITyaJII3aII11 Hepmpm plBeHL YTBOPIOIOTH
CTaHJapTHI NMPOIEAYPH HAYKOBOTO ITi3HAHHS, SIKI € THBapIaHTHUMHU 1 Bi00-
paxkaroTh 3araJibHi 03HAKW HAayKOBOi pamioHalbHOCTI. Jpyruii piBeHsb €

! Tus.: Mamuyp E. A., Osuunnuxos H. @. OtedectBenHast Gumocopus HayKu: mpeji-
BapuTenbHble utoru. — M., 1997. — C. 274.

2 us.: Ilvumo P, I'pasumy M. Metonsl conpansHbix Hayk: Ilep. ¢ dpanm. — M.,
1972. - C. 200.

234



TIOX1THUM BiJl KOHKPETHO-ICTOPUYHOTO THITY PalliOHAJIbHOCTI, Ha SIKHH Opi€H-
TY€EThCSl HAyKOBE Mi3HaHHS. B TaHOMY BHIIaJKy COMIONOTIYHUN MiaXis Oymie
00MEXKEeHUH TUMH eJIEMEHTaMU, 1110 BUpOOJeHi B cowionorii. Jlo Hux Haie-
KaTh MPUIHATI MPaBUIa HAYKOBOTO CTUIIKO, JIOTIYHI MPOIEIYPH OIUCY Ta
JIOKa3y, TIaHu (OPMYIIIOBaHHS Ta MEPEBIpKH TinoTe3 (1HAYKTUBHUMA 4u Je-
JNYKTHBHUH, EMITIPHYHUN Y PalliOHATBHUN, HOMOTETHYHHHN YH ifeorpadiv-
Hu To10). [IpodieMa nossirae uire B MOXKIIUBOCTI iX IMOETHAHHS 3 Mi3HA-
BaJILHUMH CTaHJapTaMu opuandHoi Hayku. KoH(IIKT MOXIUBHIA Yepe3
BIIMIHHICTb TUIIIB HAYKOBOI pallOHAJIbHOCTI, Ha SKUX 0a3ylOThCs L HayKH.
[Mepmwmii Ta qpyruit 6JIOKM Mi3HABAIBHUX CTAH/IAPTIB XapaKTEPU3YIOThCS
KOPCTKOIO MPHUB’A3KOI0 JI0 THUITY HAYKOBOI PamioHAIbHOCTI (KJIaCHYHUH,
HEKJIACUYHUH, HEOHEKITACUYHUH ), 1110 pOOUTH iX BapiaTHBHICTH OOMEKEHOIO.
BiamoBiaHo ix 3HaUYEHHS I XapaKTEPUCTUKH CIICHU(IKH COIIOIOTIYHOTO
MiIXOMY B IIbOMY pO3pi3i € He3HauHUM. TOMY HEBHIIaJIKOBO, 1110 OUTBIIICTH
JOCIITHUKIB crienu(iKy IHCTPYMEHTaIbHOI CKIIaI0BOi COLI10JIOTI4HOTO
TiIXOTy PO3KPUBAIOTH Y€pe3 BUALICHHS METOIB €MITIPUYHUX JIOCIIiKEHb,
SIKI YTBOPIOIOTh TPETil PiBeHb Mi3HABAJIBHUX CTAHJAPTIB. AKIICHTYBaHHS
yBaru caMe Ha IIUX METOJIaX IMOSICHIOEThCS TEePeIyCiM 3HAUYIIICTIO eMITi-
pUYHOi 0a3u Cy4acHOTO COIIOJIOTIYHOTO Mi3HaHHA. HaBiTh Tak 3BaHi «Be-
JIUKI COIIOJIOTIYHI Teopii», 110 MAIOTh MapajurMaibHUN XapakTep s
Cy4YacHOI COII0NOTii, HEMOXIJIMBO YSIBUTH 0€3 BiIIOBIIHUX METOIIB 30U-
paHHs ¥ y3araJbHEHHS eMIipu4yHOi iH(popMamii, sKa € OCHOBOIO A
oOrpyHTYyBaHHA Ta nepeBipku Teopiil. Came Taki METOAU HOCUTH 4acTO
BHKOPHCTOBYIOTHCSI SIK JI0Ka3 ICHYBaHHS COLIIOJIOTTYHOTO MIAXOAY B3arali.
B ocranniit uepti XX CT. ipo0iieMaTrka COIONIOTTYHIX METO/IIB HaifuacTi-
111e 0OTOBOPIOETHCS B TJIOUIMHI B3a€MOJIIT KUIBKICHUX Ta SIKICHUX METOJIIB.
Bike 3 camoro mouarky Taka JUCKYCIs PO METOJU OJiepiKaia xapakrep
3ITKHEHHS HE CTIIbKHA METOJIB, CKIJIbKM METOA0IoTuHKIX napaaurm’. Kou-
¢iryparis METOIIB K IHCTPYMEHTaILHOT CKJIaJJ0BOi COIIOJIOTTYHOTO ITiJl-
XOJly BiToOpakae CBITONNIAIHY Ta TEOPETUYHY OPIEHTAIII0 HOCITIKCHHS 1
MOJKe OyTH pO3KpHUTA JIMIIIE Y B3AEMO3BSI3KY 3 HUMH.

OTxe, B CyKyITHOCTI ONIMCAHHUX EJIEMEHTIB (CBITOIVISITHUX, TEOPETUIHUX
Ta METOIMYHUX) YTBOPIOETHCS COLIOIOTTYHMH MiIX1JT SIK CIEUUpIUHIH «3pi3»
METOJIOJIOT1, III0 MOYKE XapaKTePU3YBATUCh SIK OPTaHIYHUM («TIOBHUM) ), TaK
1 cutyaruBHUM(«(parMeHTapHUMY) IX ITOETHAHHSIM.

" Tus.: Tamanaha B. Z. Realistic Socio-Legal Theory: Pragmatism and Social
Theory of Law. — Oxford, 1997. — P. 77-79.
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0. Cmasuywka, nonent HIOA Ykpainn

PoJib nenpuBanii y BUHUKHEHHI KOHQIIIKTIB
Mi2K 1ep:KaBOI0 i TPOMAISIHCLKHAM CYyCHLIbCTBOM

MaOyTb, Hi IJIs KOTO CHOTOJIHI HE € HECITO/IIBAHUM TBEPJIKEHHS, 1110
OCTaHHI JIECATHIIITTS MOKA3yIOTh: MOTEHI[IHA HEOEe3MeUHICTh KOH(IIIKTIB Y
COLlaJIbHOMY JKUTTI Ha IIOCTPaASHCHKOMY IIPOCTOP1 HE TUIBKY HE 3MEHIIY€ETh-
cs1, a i Mae TeHAeHIito 70 30inbmeHHs. [Ipudyomy ixHs 3ryOHa cuna 6araro-
pa3oBo 3pocia. Li ciocTepekeHHs MiATBEPLKYIOTh 1 OI1 y OnaronoayyHii
€Bpori. YCBIZOMIGHHS IBOTO (GaKkTy 3MYIIy€e 3BEPTATH MOCTIHHY yBary
BUCHHX Ha JOCII/DKCHHS PI3HOMaHITHUX YHMHHHUKIB, SK1 JISKaTh Y MIAIPYHTI
3apOKEHHSI, BAHUKHEHHS Ta PO3BUTKY KOH(IIIKTIB 1 arpecii ycepeauHi rpo-
MaJITHCBKOTO CyCITUIBCTBA, BINTUBAIOTH HA OTO B3aEMUHH 13 JICPIKABOIO.

dinocopcrKo-npaBOBUil Ta MOMITUKO-COLIOJIOTTUHUM aHami3 Liel mpo-
OJIeMaTUKU CBIYUTH: KOH(PIIKTHICTH K OJIHA 3 (DOPM BIJIHOCUH «IepiKa-
Ba — CYCIUIBCTBOY» OyJ1a IIOMiYeHa I1e aHTHYHUMH MUCIHUTENSIMH (30Kpema,
Apuctorenem y #oro «Ilomituii»), moTiM 3HAKIIIA CBOE MPOJOBKEHHS Y
T. To60ca, sikuii AIMIIOB BUCHOBKY TIPO T€, 1[0 IPUPOIHHI CTaH CyCIiIbCTBA
Ma€ ycepeArHi TeHIEHLII0 0 CaMO3HUILEHHs, 1 TIIbKU AeprKaBa K 3arajb-
Ha BIIa/1a 37[aTHA 3aXUCTHUTH JITOfIeH B camux cebe i cobi mopionux. Cydac-
Hi TOCIIITHUKH 3BEPTAIOTh yBary Ha pPi3HOMAaHITHI YMHHUKH, IO TaK IH
1HaKIIe «3a0apBIFOIOTH» Y KOIBOPU KOH(MIIKTY BITHOCHHU CYCIUIBCTBA 1
JICpKaBH: BiJl 00’ €KTUBHUX, HA KIITAJIT PIBHS PO3BUTKY BUPOOHHYHX CHII, JI0
0COOUCTICHO-CYO’ €KTUBHUX, SKi Maike He MiIAI0ThCs JIOTTYHOMY TOSICHEH-
HI0': AedilMT pecypciB; COIianbHi CYyNIepeuHOCTI; BITHOCHHHU BIAIIH, 3aJICK-
HO BiJ] CTaBJICHHSI 0 K0T IEBHUX COLIANBHUX TPyl (POPMYIOTHCS BiTHOCHHU
MaHyBaHHsI Ta MiJKOPEHHS, 10 BeJle JI0 MOy IO/l Ha BOPOXKI coIlialibHI

! Tus.: Ancap O. CoBpemenHas cormonorust. — [1. 6 «Kouduukr u casurny // Co-
nuoNornYeckue ucenenoBanus. — 1996. — Ne 3; babocos E. M. Kordmmkronorus: Yueo.
noco0. — MH., 2000; Bopoorcetikun U. E., Kubanos A. A., 3axapos /. K. Konpnukro-
norust: YueoHuk. — M., 2001; Konduikromnoris: [[Tiap. Amst CTYICHTIB BHII. HABY. 3aKII.
fopun. crer. |/ JI. M. I'epacina, M. 1. ITanos, H. I1. Ocinosa Ta in.; 3a pex. npodecopis
JI. M. T'epacinoi ta M. 1. [lanoBa. — X., 2002; Hiximin A. Bnu anomii Ha HOpMaTHBHY
noBeiHKy cycminsctBa// IlpaBo Yipainu. —2003. — Ne 9; [Tonos M. FO. dunocodceko-
PaBOBO# aHAJIM3 HOPMOTHUITHOTO MTOBEICHHS JIUYHOCTHU B YCIOBHSX POCCHIICKOI Moiep-
um3aiun// Gunocodus npasa. — 2001. — Ne 1(3); Coporxun I1. TlpecTymieHue u kapa,
noABUr U Harpajaa. ColUOoIOrHYeCKuil 3T 00 OCHOBHBIX (hopMax OOIIECTBEHHOTO
noBeneHus U mopaiu. — CII6., 1999; Tayii B., Toouka FO. OyHKIIOHYBaHHS BT B
acriexti koHuikrosorii// [TpaBo Ykpaiau. — 1997. — Ne 8 ta in.
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CHUIBHOTH; AUCTIPONOPIIIi y 3A1MICHeHH] mpouecy couiaizalii pi3sHUX iH-
JWBIJIIB Ta IPYI; IPUPOJHE 3ITKHEHHS 3HAUYILIMX MaTepialbHUX 1 TyXOBHUX
iHTepeciB Jfofieil B polieci 1X JKUTTENISUIBHOCTI; cllabka pO3poOIIeHICTh
MIPAaBOBHX Ta 1HIIMX HOPMAaTHBHUX MPOLEIYp PO3B’sI3aHHS COLIaIbHUX CY-
MePEYHOCTEH, 1110 BUHUKAIOTh Y IPOLIEC] B3a€MOi JItozieil; 1oCTaTHBO CTill-
Ki CTEPEOTHUIIH MI)KOCOOHMCTICHUX 1 MIXKITPYIOBHUX CTOCYHKIB I'pOMaJIsiH
TOLLO.

B To0i1 e uac Maiike 30BCIM 11032 YBaroro HayKOBIIIB-KOH(ITIKTOIOTIB (3a
BunsTKOM O. JIMuTpieBa') 3aIHIIA€THCS TaKa 03HAKA CTAHY CYCIUIBCTBA, SIK
JerpuBallis. Alle came BOHa SIK YHHHUK KOH(ITIKTHOTO XapaKTepy BiTHOCHH
«JIepKaBa — CYCITIJIbCTBO» € CHOTO/IHI OJTHIE0 3 HAWBAXIIMBIIHX. ToMy, He
MPETEH/IyI0YH Ha MOBHUIA aHaJIi3 PoOJIeMH, BBAYKAEMO 33 HEOOX1JHE BUCIIO-
BUTH JICKIJIbKa 3ayBakeHb 3 LOTO MTPHUBO/LY.

JloBeieHUM € TBEpAKEHHSI PO T€, 110 MPAKTUYHO KOKHUH KPOK y TO-
BeJIiHIII Oy/b-5IKOT JIFOUHHM SIK ICTOTH PO3YMHOT 1 COLIIaIbHOT BU3HAYAETHCS 11
MIParHeHHM JI0 3aJI0BOJIEHHS CBOIX MOTPeO, a Il MOoTpeOu 3a3BUyaii He CTUTb-
KM IHCTUHKTHBHO YCIaJKOBaHi, CKIJIbKU € Pe3ylbTaToM Oe3nepepBHOi co-
nianbHOT B3aemonii. Taka B3aeMOJisi JOCUTh YacTO BHCTYIIAE y BUTIISI
MIOCTIHHOTO MPOTUCTOSIHHA Ta 3ITKHEHHS JOCTaTHHO BEJIMKHUX COLIaJIbHUX
a00 eTHIYHUX IpyI, CBOEPIIHOI «IPOMAISHCHKOI OOPOTHONY, KOH(IIKTIB.
[ToxiOHI BiTHOCHHM € pYWHIBHHMH JUTS CYCHUIBCTBA, 00 PO3KOIIOKOTH HOTO,
M030aBIISIOTh MUTICHOCTI. Jl0 TOTO X JOAaroThes 1 HeaOusIKi MaTepialibHi
30UTKHU. 3aKOHOMIPHO BUHUKAE MUTAHHS: UM ICHYIOTh SKICh CIIUTbHI — 1 JJI51
OKpEMHUX 0COOHMCTOCTEH, 1 JAJIsl BETMKHX 1 MAJIMX COLIANIBHUX CITUIBHOT — JIe-
TEpPMiHAHTH BHHUKHEHHS arpecii, BOpPOJKHedl 1 3aCTOCYBaHHS HaCHIbCTBA Y
BHYTpILIHIX KOH(]iKTaX?

OpHi€ro 3 TaKKMX JACTEPMIHAHT € BiJIHOCHA nenpuBaiiis. [lel Tepmin no-
XOJIUTh 3 TICUXOJIOTII, Jie AeTIpUBAllis K Taka (BiJ aHDI. deprivation — BTpa-
Ta, 1M030aBIICHHs) O3HAYA€ MMEBHY yIIEPOHICTh CEHCOPHUX JATUYUKIB — Op-
raHiB COPUMHATTS, HAIIPUKIIAM, CIINOTY, NTyXoTy. [Ipu ibOMy TaKky CEHCOpHY
JISTIPUBAIIIIO CITi/I BIAPI3HATH BiJ| TOHSTTS BIAHOCHOI JeTIpuBaitii, 60 11e Bke
BJIACHO COITIOJIOTIYHUI TepMiH. BiHOCHA X MenpuBaIiisi BUZBHAYAETHCS SIK
CIPUHHSTTS 1HIUBITaMH PO3XOPKCHHSI MiXK I[IHHICHUMH OYiKyBaHHSIMH (ec-
MEKTAIlisIMK) Ta MIHHICHUMH MOXJIMBOCTSME, BiIbIII pO3ropHYyTE BU3HAYCH-
ust penpusanii namu C. A. Croyddep? i P. Mepron®, siki BBaXkastu, 1110 JIrOmu
BiJJ4yBaIOTh JACTIPUBAIIIFO TOJJOBHIM YNHOM y TAKHX BHUIAJIKAX, KOJH OLIHFO-

! uB.: mumpues A. B. Kondmukronorus: Yueb. mocod. — M., 2000.

2 us.: I'app T. P. Tlouemy ntoau Gyntytor. — CII6., 2005. — C. 75.

3 Nus.: Stouffer, et al., The American Soldier. — Prinseton, 1949. — Vol. L.
4 luB.: Merton R. K. Social Theory and Social Structure. N. -Y., 1957.
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I0Th CBOE CTAHOBHIIE SIK HECIPUSTINBE MOPIBHSHO 31 CTAHOBHILEM 1HIINX
iHaMBiAIB uu Tpyn. ToOTO HaeThes Mpo CTaH, IS AKOro XapaKTePHOIO € SBHA
PO301KHICTh MIXK O4iKYBAaHHSIMH JIFOJICH 1 MOMXUIIMBOCTSIMHU iX 33JIOBOJICHHSI.

[Ipu upomy Tpeba 3BepHYTH yBary Ha NPUKMETHHK «BigHOCHa». [lo-
neplie, ioro BUKOPUCTaHHS O3HAYae, 1110 CTaH ACNPHUBALI] HE € aOCOMIOTHHM,
a BUHHMKA€ came BHACIIIOK MOPiBHsHHS cebe 3 inmumu. [lo-apyre, npumyc-
Ka€eThCs, IO Pi3Hi COIialIbHI TPYITH, KOTPI MEIKAIOTh y PI3HUX CYCIUTBCTBAX,
MOXYTb MMO-PI3HOMY CIPHUIMATH MPAKTHYHO OJIHAKOBI KUTTEBI OOCTABUHH.
OJH1 JIFOJIM MOXKYTh KHTH YIPOTOJIOAb Ta HE BiJJUyBATH CTPAKIAHb, SKIIO
BOHH BXKE 3BUKJIM JKUTH CaMe TaK 1 HE OYIKYIOTh Ui ce0e y MOJalbIIoMy
OUTBII MACTMBOT JIOJI; 1HIII K JIFOJH B IHIIMX CYCHUIBCTBaX (YU COLIATbHUX
cTparax), o nepedyBaroTh y OUIBII CIPUATIMBOMY MOPIBHIHO 3 MEPITUMU
cTaHi (B aOCONIOTHOMY BHPa)K€HH1), BiT9yBalOTh IIMOOKE HEBIOBOJICHHS 1
HaBITh (pycTpaLiro.

s mosicHeHHA Ta nepeadayeHHs MOMiTHYHOTO HACHIIbCTBA MOYKHA BU-
KOPHUCTOBYBAaTH KOHILIETILIO BiIHOCHUX JENpHUBaLlili, ika 0a3y€eTbcs Ha TBEP-
JUKEHHI, 110 10 arpeCUBHOCTI JIIoAeH HaiuyacTille CIIOHyKae pyiHHyBaHHSA
ixHiX Hazii. Moxe icHyBaTu po3pHB MiXK piBHEM NOTpeO y Oylb-sSKOMy pe-
Cypci, 3 OTHOTO OOKY, 1 THMH YMOBaMH, Ha SIK1 JIFOJI MOXKYTh PEaIbHO PO3pa-
XOBYBaTH, — 3 Jipyroro. L{eit po3puB, SKUii i CTAHOBUTH CYTHICTh BITHOCHUX
JeTpHBariif, HOMHHyYe BUKIIHKA€E (ppyCTparlifo OTHOIACHO Y 6araThox JIoeit
132 MEBHUX YMOB CaMe HapOCTaHHS BiJIHOCHOT JIeNIpUBAIlil IPU3BOAMUTH 10
MOJITHYHOTO HACUJILCTBA. BifiHOCHA ienpuBallis MOXKe OyTH HACIIIIKOM:

1) 3HWXKEHHS PealbHUX MOMJIMBOCTEH Ha TIIi 3pOCTaHHS OYiKyBaHb, 5K
e cTajoch micis posnany Pansacekoro Corosy. 3100yTTS HE3aIeKHOCTI
KOJIMIITHIMH PAJTHCBKMUMHU PECITyOJliKaMi BUKIIUKAJIO Y HACEJICHHS HAJIII0 Ha
3HaYHEe OHOBJICHHA Ta MOJIMIICHHS XUTT. B Toil e "ac po3pus rocmno-
JIAPCHKHX 3B’SI3KIB IMPHBIB JIO PI3KOTO MOTIPIIEHHS eKOHOMIYHOTO CTAHOBHIIIA,
BHACJIII0K YOTO BUHUKJIA i TOHUHI IPOJOBXKYETHCS IeNpUBaLlis pi3HOTO
CTYIEHS B YCIX MOCTPaJSHCHKUX JeprKaBax;

2) 3HWKEHHST MOYIJIMBOCTEH Ha T 30epiraHHs O4iKyBaHb Ha IMOTIepel-
HbOMY piBHI. OuiKyBaHHS 6araTbox 3a TaKMX yMOB BU3HAYalOThCsl CKPOMHOIO
(hopmyroro 30epiranHs cTatyc-KBo: «A0H Tipire He ctano». Lle cocrepi-
raeThCs, 30KpeMa, B yMOBaX €KOHOMIYHOT KPU3H i EKOHOMIYHUX pedopM, Y
pe3ysbTari MPUPOAHUX Ta TEXHOTEHHUX KaTacTpod, MOMITHIHUX pedopMm,
BiliH TOI0. Y 1Ieil Yac He 3a/I0BOJIbHSIOTLCS TaKi IHTEpECH, sIK Oe3reka, Tka,
3710poB’st Ta iH. BHACIiZOK HFOT0 MOCKITIOIOTHCS COLliaJIbHA HAIIPYKEHICTh
Ta MOXKJIMBICTb COLiaNbHUX KOHQIIKTIB. CouianbHa HaNPYKEHICTh 3aJI1eKUTh
BiJI TEPITIHHS JIFOJICH, SIKE, B CBOIO YEPT'y, BU3HAYAETHCS [1aM’SATTIO TPO O1IbII
TSDKKI JIeTpUBallii, siki ke BigOyBanuch y Munysiaomy. Hanpuknan, st yk-
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paiHIiB — 1e nam’ 4Tk npo Benuky Bityu3HsAHy BiifHY, TOI0J0MOp, KOJIH
JICTIPUBALIIS TOCATIIA BEJIMYES3HUX PO3MIPIB 1 CTpUMYBaJach OasKaHHSM Tepe-
MOTH HaJl BOPOTOM Ta COIIaJbHOIO PIBHICTIO;

3) 3pocTaHHs OUiKyBaHb (3a3iXaHb), B TOH Yac SIK peajbHi MOXIIMBOCTI
JOCATHEHHS LIUX O4iKyBaHb CHPUHMAIOTHCSA K TaKi, 110 3aJMIIAIOThCS Ha
MoTepeIHbOMY NOCTiiiHOMY piBHI. Tozi TaKOXK CHIOCTEPIraeThes MOCUIICHHS
JeTpyBallii, a BiATaK, 1 MiIBUIICHHSI MOXJIMBOCTI BHHUKHEHHS KOHQIIIKTY.
Sk mpuKIIa MOKHA HABECTH YHCIICHHI CUTYaliil 3 paassHCHKOI iCTOpii, ITodH-
HAIOYH 3 )KOBTHEBOI PEBOJIIOIIIT, KOJIM HAPOAY JABAJIHCH MOIYIICTCHKI OOIISTH-
K1 (KOMYHI3M HallOMMKYUM 4acoM, IBH/IKE OHOBJICHHS CyCHILCTBA, BIACHY
KBapTUpy KOXHi# ciM’T 10 2000 poky Ta iH.) s 3aIydeHHs] HalOIbIIOT
KUIBKOCTI HACEJICHHS Ha OiK TOTO UM IHIIOTO MONiTHKA. B pesynbraTi nux
OOIIISTHOK, SIKI BUSIBHJIMCH OMQHOKO, TIOCHIIMIIACH COIliajIbHA HAIPYKEHICTh Ta
Oe3rneka coliaabHOro BUOYXY.

BigHocHa penpuBaliis MOXe pO3IIISAATUCS HE TUIBKH Y CTAaTHYHOMY, a i
y IUHAMIYHOMY aCIeKTi, SKHH € HaBiTh OLIBII BaXXJIMBUM JJIsi PO3YMIHHS U
TEOPETUYHOIO MOSICHEHHSI PeaIbHUX BUMAAKIB PO3BUTKY IPOMaJSTHCHKOT
00pOTHOM 1 KOHQITIKTIB y Pi3HUX CYCIUIBCTBaX. JIFOMUM MOXKYTh TEPITITH Ta
MHpPHTHCS y JificHOMY Yaci 3 6ararbMma 1o30aBjIeHHSIMHI, HaBITh TOJI, KOJIH
BOHM 3 TPKOTOIO BiJIMIYaIOTh IMOTIPIIEHHS CBOiX IMO3HUIIiH MOPIBHSIHO 3 THM,
110 BOHW Majii paHime. AJe sIKIIo Mo30aBUTH JIFOUHY HaJlii Ha MailOyTHI
MMO3UTHBHI 3MiHHM B 11 )UTTEBIH cuTyarlii (To0TO M030aBUTH T Maii0yTHHOTO),
BOHa a00 BIaJie y MOBHY ararito, ad0 BIACTHCS JI0 MIAJCHOTO BilT4aro.

30eperkeHHs CTa0LILHOTO PIBHS JCMPHUBAIlii a00 HaBITh 3HUKEHHS HOTO
(110 MOXKJIMBO 200 ITPU 3MEHILIEHH] PiBHA AOMarasb, a00 Ipu OLIbLI MIBUI-
KOMY, HI’K 3pOCTaHHs O4iKyBaHb, 3pOCTaHHI 3a/10BOJICHHS BUMOT) Bele 110
CTBOPEHHSI IICUXOJIOTIYHUX YMOB, IO CIIPUSIIOTH CTa0LIi3allii MOpaibHO-TICH-
XOJIOTi4HOT aTMOC(epH B CYCIUIBCTBI, TOCTa0JIeHHIO HaNpyKeHocTi. | HaBma-
KM, TIOCHJICHHS JICIPUBAIlil TOPOJIXKY€E arpecuBHI peakiiii Ha (pycTpario
(6IoKyBaHHS LiTECTIPSIMOBAHOT MOBEAIHKH iHIIIOT0). Peakiis Ha ¢pycrpariiro
3BHYAIHO BTUIIOETHCA Y BUCTYIAX, CIPSIMOBAaHUX IPOTHU JKEPEN po3yapy-
BaHHS, CIIPaBKHIX a00 BUraaHuX BUHYBATLiB TSKKOTO CTAHOBHILA; BOHA
MOXKE peasi3yBaTUCs B MOIIYKaX «KO3JIB BIAMYIICHHs», IKUMH B OJTHUX
BUMAJIKaX CTAIOTh HAIIOHAJbHI MEHIIMHH, B APYTHX — OCOOH, 1110 OJCPIKY-
I0Th «HECTPABEUTMBO 0AaraTo» 3a CBOIO IMpalio (3aJIe)KHO BiJ CUTYaIIT 11e
MOXYTb OyTH TOPTOBIIi, IPUBATHI i IIPUEMIII, «B3araji Ha4aJIbHUKWY, BYCH]
Ta iH.), B TPETiX — OpPTraHu BJIaJH 1 YNpaBliHHs, QyHKIIOHEPH 1 JijgepH
nipaisiaoi maptii. [lonbebkuit nocniauuk E. Bsatp Buaiise BUNagok «yMoB-
HOD» AenpuBarii, BiIMi4atouu, 010 BOHA 3yCTPIYaeThCs B IPyIax, YHi 3alIUTH
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0COOJIMBO CHIIBHO 3POCTH MOPIBHSIHO 3 MOYJIMBOCTSAMH X 3a/J10BOJICHHSI.
Came Toqi 3 BJISETHCS YiTKA TEHACHIIIS 10 arPECUBHOI IIOBEIIHKH, CITPSIMO-
BaHOI MPOTH MOJIITHYHOT CUCTEMH YU TPOMAJICHKOI TPYIIH, SIKY BBaXKAIOTh
BUHYyBaTHULEIO Jenpusalii. [Ipy ibomMy BiH nocuiaaeTbes Ha poOOTy AJeKCH-
ca nie Toksinst «CTapuii OPSIIOK 1 PEBOMIOLIS», B SIKiH (paHIly3bKUI BACHUH
XIX cr., MaOyTb, IepIINI 3BEPHYB yBary Ha Lei MeXaHi3M, MOKa3aBIIx Ha
npukiaai Opaniry3skoi peBosttorii 1789 p., 10 peBOIIOLIsS MOXKE ClIaTaxHy-
TH HE TOJ(, KOJI MacH XUBYTb TipIie B a0COTIOTHOMY CCHCI, a TOJ, KON 1X
CTAHOBHUIIIE JICIIO MOMIIIINIOCS, BUKJINKABILH, IPOTE, 3HAYHO OUIBIL IHTEH-
CHBHE 3pOCTaHHS OYiKyBaHb. Y3arasi >k MOKHA CKa3aTH, 110 KOHLEMLis Je-
MpUBAIlii, 10 CYTi, PO3KPUBAE 3arajbHUI MeXaHi3M peaizalii i B3aeMoIii
noTped Ta IHTEPECiB y CyCIiIbCTBI.

HaBeneni MipkyBaHHS XapaKTepU3yIOTh POIECH, Ki BijI0yBarOThCS
yCepeanHi CyCIiIbCTBA 1 BIUTMBAIOTH HA HOTO CTABJICHHS JI0 JIEp>KaBH. 3Bij-
CHM BUHMKA€ 3aKOHOMIpHE IIUTaHHS LI0ZI0 POJIi JepKaBy, sIKy BOHA Biairpae y
TakuX BiJIHOCHHAX. [[eHTpanbHUM, Ha HAII MO, TIPH BIJIIOBIJII Ha 1e
MUTaHHS € MOHATTS JIETITUMHOCTI, SIKa BUCTYIIA€ TOJIOBHOIO JIETEPMiHAHTOIO
TOTO, Y OyJe HAPOJHHIA THIB CIIPSMOBAHUN MTPOTH BIIaIu 200 B IKOMYCh
[HIIIOMY HaNpsMKY.

JleriTUMHI ypsiii AOCHUTH PIAKO CTAIOTh MIIIEHHIO 3aBOpYIIeHb. B ToM
JKE€ Yac He MOXKHA BBaXKaTH, 1110 Hapoja OYHTYe€, a Blajia TUIbKH BiJMOBiIae
Ha ne. HacmpaBni Bnajga npuyeTHa 10 CTBOPEHHS Ta 3MiHU yMOB BHHHK-
HEHHsI KOH(IIIKTY Ha KOXKHIH CTaii BIIHOCHH «JiepyKaBa — CYCHiIbCTBOY.
[MonmiTHYHI pilICHHS Jy’Ke YaCTO MOPOIKYIOTH 1 MIATPUMYIOTh HEPIBHICTb,
sIKa € JDKepesioM 00pas3, pernpecuBHa MONITHKA TOCUITIOE THIB Ta OIIip, 3MEH-
IIY€ MOXKJIUBICTh BUKOPUCTAHHS KOHBEHIIIHHUX (OPM MPOTECTy 3 OOKY
HaceJeHHs, MIAMTOBXY€E HOro 10 PEBOJIOLIMHUX Ta TEPOPUCTUUYHUX
BUCTYIIIB.

Xapakrep Iiii BIaay y BIAMOBIb HA arpecito CyCHiIbCTBA MOXKE OyTH
pizHUM. JlemMokparii 3a3Bn4aif OiTbIe CXIIIBHI JO KOMITPOMICIB, 00 X migepn
MMOBMHHI BPaxOBYBaTH MOXJIMBICTh ITepeBUOOPIB. Aje nesKi n1eMoKparii
JiI0Th BKpai penpecuBHO 100 MEHIINH, B TOH yac K AesKi aBTOKpaTH4Hi
JiIepy BUKOHYIOTh JJOBFOCTPOKOBI MPOTPAMU COIIAILHOTO peOpMyBaHHS.
Le cBiquuTh MpoO TE, IO XapaKTep PEXKUMY Il BU3HAYCHHS BITHOCHH Jep-
JKaBH 1 CYCITUIBCTBA € BAKJIMBUM, aJie HEe €TMHAM YHHHUKOM. TaKoK BaXITu-
BUMH € IIEPEKOHaHHs a00 11€0J10Tis NOMITHYHUX JijepiB. Jeski 3 HuX npu-
XUIIBHI JI0 3aXKMCTY NPaB JIIOJAWHY, 1HII — JI0 TAKUX [IEH, SIK paJiuKaIbHUN
HAI[IOHAII3M YU pelliriiiHe ouuineHHs. [eonorii, ski 6a3yoThCsl BUKIFOYHO
Ha HaIlOHaJi3Mi 4H (pyHIaMEeHTaIi3Mi, MOXKYTh OyTH BUKOPHUCTaHI JJIs BUTI-
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paBIaHHS TUCKPUMIHALIT, perpecil 1, y KpalHix BI/IHaIlKaX, (izn4HOTO 3HH-
[ICHHS] MEHIIVH, 1110 BUKIUKAIOTh po3z[paTyBaHH>1

Bpewri-perur, ypsau, Takox K 1 HOJITHYHI PyXH, 3aj1exaTh BiJ MiXKHa-
poxnnoro BruiuBy. OIHMM 3 HACHIKIB [100ani3auii € 3a1eXHICTh OLIBIIOCTI
YPSIIB BiJl MIXKHAPOAHOT TOPTiBIIi, IHBECTHIIIH Ta 30BHIIIHBOMOIITHYHOT
niaTpuMKU. ToMy BOHU 31IITOBXYIOThCA 3 HOJITUYHUM TUCKOM 1 3MYILIEHI
TOBAKATH [PaBa JIOIUHH, TIOKIAAaTHCh Oibiie Ha peopMu, HiXK Ha per-
pecii, abu CTpUMyBaTH HEBIOBOJICHHS, 1 Bl,EleI/IBaTI/I JOCTYII 10 CBOiX IOJIi-
TUYHUX CHCTEM JUIS Y4acTi HaCeJIeHHs Y MO Biaqu. BijaMoBa Bix 1boro €
PHU3UKOBAHOKO, OCKUIBKH BeJie 0 MIKHAPOIHOT KPUTHKH, TUITIOMATHYHOTO
THCKY, 3MCHIITY€ TOpFiBJ'IIO 1 IHBECTHIIi1, a BIIMOBIJIIIO HA IIE TIipIIIi 37I0BKH-
BaHHS MOXKE CTaTH Ml)KHapO,Z[Ha IHTEepBEHLIS.

[TincymoByrour HaBeneH1 MlpKYBaHHH IIOZIO POJTI ISTIPUBALIIT y BITHOCHHAX
«JIeprkaBa — IPOMaISTHCBKE CYCITITLCTBOY, MOYKHA cKa3aTu Take. [lo-mepiie,
MPUYMHOIO NOJITHYHOTO HACHIIGCTBA € PO3BUTOK HEBIIOBOJICHOCTI 1, SIK HACIIIOK,
BIJIHOCHOI JICIPUBALLIT; TIO-JPYTe, 151 HEBIOBOJICHICTh MAE TEHJICHIIIO JI0 TIOJTi-
THU3AILi{; IO-TPETE, HEBIOBOJICHICTh PEaTi3y€eThCs Y HACHIBHUIBKUX JIisIX TPOTH
TIOJTITHYHNX 00’ €KTIB Ta JTisIUiB; IO-YETBEPTE, 111 HEBIOBOJICHICTh JTy’KE YacTo €
HACJTIJTKOM JTisUTbHOCTI Biaau. L{i BUCHOBKH, O€3yMOBHO, HE CTaBIISAThH KPAIKY Y
JOCITIJDKeHHI HpO6JIeMI/I nenpm;aui’f SIK PYLIIAHOT CHIIM TPOMAISTHCHKIX KOH(]-
JIKTIB MK JIEP>KaBOXO 1 CyCl'[U'II)CTBOM Bona norpebye nozasbIioro rpyHToBHO-
IO BUBYEHHS 3 OOKY COLIOJIOTIB, IICUXOJIOTIB, IOPUCTIB, MOJIITOJIOTIB Ta 1HIINX
(1)ax1Bu1B 331151 BCTAHOBJICHHS 3aco0iB TOMEPE/IKCHHS PO3BUTKY ):[enpmaauu Ta

HUX BlI[HOCI/IH y Hal'[pSIMKy BCTAHOBJICHH: 3J1arou Ta MUPY.

! us.: Harff B. No Lessons Learned from the Holocaust? Assessing Risks of
Genocide and Political Mass Murder since 1955// American Political Science Review. —
2003. - Vol. 97. — P. 56-73.
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TPUBYHA
AOKTOPAHTA

1O. H]okin, nouent HIOA VYkpainu

PoJib Mi’kHapOXHO-IPABOBMX 3BUYAIB
y ¢popMyBaHHI iMIIepaTHBHUX HOPM MIKHAPOJIHOI0
npasa

[To3ntist Oyab-SKOTO BUCHOTO y CIIOPi PO T€, SIKE 3 OCHOBHHX JUKEPEI
MIXXHAPOIHOTO TpaBa — MIXKHAPOJHUH JIOTOBIp UM MI>KHAPOIHO-ITPABOBUIN
3BHYAI — € TPOBITHUM Yy 3aKPIIUICHHI IMIIEPATHBHUX HOPM MIKHAPOHOTO
npaBa (HOpM jus cogens), 3aBK/IU 3aJIEKUTh BiJl TOTO, K0T (hi10COPCHKO-
MPaBOBOI KOHIICTIIII{ BiH JTOACPXKY€EThCS, IKHAH CBITONIAN HoMy Ommxye. [le-
peBaXkHa YaCTUHA PAASHCHKOI JOKTPUHHM OyJia CIIOBHEHA 1eSIMU IOPHINYHO-
T'O MO3UTUBI3MY, TOMY H JIIIEPCTBO Yy CHOPi BiAaBaIOCsS MIXXHAPOTHOMY
qoroBopy. 1ro nmosunito miprpumysanu JI. Anekcinze, . Jlaninenko, 1. Jly-
kamyk, I. Tynkin, H. Ynesnosa, JI. lllectakoB Ta iH.

YKpaiHChKili MDKHAPOAHO-NPABOBiil JOKTPHHI «y CIIAAIIMHY» JicTaacs
pasTHCHKa, IepeBasKHO MO3UTHBICTCHKA, CHCTEMA YSIBICHB ITPO MIXKHAPOIHE
mpaBo. B. ByTkeBuY BiIKpHUTO 3a5IBIISIE, IO CaME IIO3UTUBICTCHKOT KOHIIETI-
il 10/IepKYIOThCS BUeHI YKpaiHu 1 Onu3bkoro 3apyoixoks»'. Tomy mikHa-
pOMHUI TOTOBIp, SIK 1 paHille, CIPUAMAETHCS K TOJIOBHUM IOPUIUYHUN
IHCTpYMEHT (DOPMYyBaHHS Ta BUPAXKEHHS HOPM jus cOgens.

OpnHak, sSIK BUAAETHCS, TyMKa B. ByTKeBI/I‘{a najieka Bij icTuHU. Inel
TMPHPOIHOTO MPaBa BIKe DIAOOKO MMPOHKKITH Y BlT‘II/I3H§IHy JOKTPUHY MXKHa-
pozHOro npasa 1 3HAKIIITM YMMaJIo HpI/IXI/IHbHHKlB

VY 3B’s3Ky 3 UM MeTa JaHOl CTaTTi MOJIATae B TOMY, a0H MONIITHYTH Ha
npo0ieMy iMIepaTuBHUX HOPM MI>KHAPOJIHOTO MPaBa 3 MPUPOJTHO-TTPABOBUX
MMO3UIIIH, 1110, BUXOASYH 13 3a3HAYEHOI0, BXKE caMme IO o0l € JOCUThL HOBUM
JUTSI BITYM3HSTHOT HAYKH Mi)KHﬁpOZ[HOFO npasa.

JlymKa mipo Te, 1o Baromy, a 1HOJII HaBIThH BI/Ile.IaJ'IBHy pob y popmy-
BaHHI iIMIIEpAaTUBHUX HOpM Bl,[[leaIOTL MDKHApOJHI 10TOBOpH, HEe Oyina
BJIACTHBA HE JIMIIIE PAISHCHKIN TokTpuHi. Y 1960—1970-x pokax mpo 1e roBo-
P TaKOXK OaraTto aBTOPUTETHUX 3apyOKHUX YUEHHX, 1110 13 3310BOJICHHIM

' Bymresuu B. I, Muyux B. B., 3a0oposicniii O. B. MixHaposHe npaBo. OCHOBH
teopii: [liapyunuk / 3a pen. B. I. Byrkesuua. — K., 2002. — C. 40.
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OyJ10 BiZI3HAYCHO Y PASHCHKIH Hayi'. YV IesKuX BUMAIKaX HAa OCOOIHBY POJIb
MIDKHapOIHHX I0TOBOPIB BKazyBaina it Komicist mixknapoguoro npasa OOH, sika
y Ti POKH aKTHBHO 3aiiMaiiacsi Koau]ikaIie M>KHAPOIHOTO MTpaBa Ha OCHOBI
3arajibHIX MDKHApPOAHO-NIPABOBHUX 3BHYAiB. 30KpeMa, KOMEHTYIOUH CTaTTIO, SIKa
CTOCYyBasIacsi B3a€MOJIil HOPM MIKHApPOJIHUX JIOTOBOPIB 1 HOPM jus cogens, Ko-
MICisl TOTOJIUIIacs 3 TUM, IO «Oarato Moaudikariiii HOpM jus cogens ChOTOIHI
HaKOLITBIIT IMOBIpHO MOITH O HaOyTH YUHHOCTI 3a JIOTIOMOTOO YKJIaJICHHS 3a-
TaJIbHOTO 6araroCTOPOHHBOTO JA0rOBOpY»?2. CITill 3a3HaYNTH, IO 1€ TBEPIHKEHHSI
30BCIM HE IEMOHCTPYBAJIO TIOBHY IepekoHaHicTh Komicii B abcomnmoTHii iepesasi
JIOTOBOPIB Ha/1 3BUYAsIMU Y CTBOPEHHI IMITEPaTHBHIX HOPM, SIK 1€ HAMaraJiucst
monaru, Hanpukna, JI. Anekcinze® ta H. YipsHoBa!, Ask HisIK. 3romoM wieHn
Kowmicii migKpecoBaiy, 0 «HEMae MPOLeAypH, sika Oyina BCTAaHOBJICHA JUIs
BU3HAYCHHSI HOPMHU jUS COZens»’; «IOTOBIP MOXKE MICTUTH HOPMY, 10 TPOCTO
Oyna 3aro3uyeHa 3 y)ke iCHyIouO1 3BU4a€BOi HOPMH, SIK 11e OyJio BipHO BKa3aHO
Ha JISKUJIBKOX . .. IPUKJIaJIaX y 3B SI3KY 3 jus cogens, 1 JIy’e CKIIa/THO BCTAHOBHTH,
HOpMa B JIOTOBOPI MEPE/Iye YK CITiAy€e 3BUUAEBIH HOPMi»®.

Pazom 3 TM came B pasiHCHKI JTOKTPUHI JOTOBIPHUH NUISIX (OPMYyBaH-
HST HOPM jus cogens sIK HAMOUTbIIT epeKTUBHUH OJIeprKaB HANIIIMPIITY T ITPUM-
Ky 1 BIANOBIAHO J€TaJIbHE ONpALIOBaHHS. 3yIHHUMOCS Ha FOJIOBHUX apry-
MEHTaX Ha HOro KOPUCTb.

[To-nepie, 6ararocTopoHHIM MI>KHAPOIHUN JOTOBIP Ha BIIMIHY BiJ
MDKHAPOJHO-IIPABOBOTO 3BHYAI0 € SBHUM BUPAXXCHHSIM BOJIi CTOPIH.

[o-mpyre, 6GaratocTOPOHHIN MIXKHAPOJHHUI TOTOBIp OLTBII e(EKTUBHUIMA
y koauikarii i mporpecHBHOMY PO3BHTKY MiXkHapoaHoro npasa. JI. [llecra-
KOB, 30KpeMa, 3a3Ha4yaB: «OCTaHHIM yacoM poOoTa 3 Koaudikarii Mi>KHapo-
HOTO IpaBa MOMITHO 301IbIINIA YUCIIO IOTOBIpHUX HOpM. TpuBaroda poboTa
3 Komuikarii 3Be/ie KiMbKICTh 3BHYAEBUX HOPM 10 MiHiMymy»'. I'. TyHKiH

! Tus., Hamnp.: Vavanoea H. H. TIoHsTHE 0OIIET0 MHOTOCTOPOHHETO A0TOBOpa //
CoB. eXKeroJHUK MeXayHaponHoro mpasa. 1974. — M., 1976. — C. 93.

2 Document A/5509: Report of the International Law Commission covering the
work of its 15th session, 6 May — 12 July 1963 // Yearbook of the International Law
Commission 1963, Vol. II. — United Nations, New York, 1964. — P. 199.

3 NTus.: Anexcuoze JI. A. Hekotopbie BOIPOCHI TEOPUU MEXIYHAPOIHOTO MpaBa.
WmmeparuBHBIe HOPMBI jus cogens. — Tommucn, 1982. — C. 235, 236.

4 uB.: Yavsanosa H. H. Bkas. npaist. — C. 97.

5 International Law Commission. Summary Records of the 18th session, 4 May —
19 July 1966 // Yearbook of the International Law Commission 1966, Vol. I, Part II. —
United Nations, New York, 1967. —P. 4.

¢ Tam camo. — P. 91.

" [llecmaxkog JI. H. VIMriepaTHBHbIE HOPMBI B CHCTEME COBPEMEHHOTO MEK/IyHaPOI-
Horo npasa. — M., 1981. — C. 62.
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OB’ s13yBaB 3 Koxu(iKalli€ro, 1o 3iicHIoBaacst BHAC110K podotu Komicit
MmixHapoaHoro mpaBa OOH, unenoM sikoi BiH TpuBanuii yac OyB, (opMyBaH-
HsI Ha OCHOBI JISSIKUX 0araToCTOPOHHIX MIXKHAPOJHUX JOTOBOPIB «KBA3IMiXK-
HapOIHOTO 3aKOHOAABCTBAY'.

[To-Tpete, GararoCTOPOHHIN MXXHAPOIHUHN JOTOBIp — HAN3PYUHIMINH
croci0 3MiHM iICHYIOUMX HOPM jus cogens. Sk H. YnbsiHoBa Biamivana: «Oc-
KIJIbKH IMIIepaTUBHA HOpMa MOKe OyTH BCTaHOBJIEHA a00 3MiHEHA 3a 3r0J010
BCiX a00 Maiixe BCiX AepxKaB, TO B Cy4aCHMX yMOBax L€ MOXeE 1 ... Haii-
iMOBipHIiIIe Oyae 3IiCHIOBATHCS IIUITXOM 3aralbHOTO 0araroCcTOpOHHBOTO
JIOTOBOPY»>.

[lepie, mo npuBeprae ypary, Iie Te, 110 HaBeJeHa apryMeHTaLis y
CBOiif OCHOBi OyZIyETHCSI HA BUAUMUX BIJIMIHHOCTSIX MiX CITOCOOaMu Ma-
TepiaIbHOr0 BUPAKEHHS JBOX OCHOBHUX JIKEpesl MIXKHApOJHOrO TpaBa.
3BUYAIHO, MI)KHAPOAHO-TIPaBOBI 3000B’A3aHHSI, 3aKPIiIUICHI B MIXKHAPO/I-
HOMY JIOTOBOPI, SIBHO 1 HEJIBOBHAYHO MPHCBOIOKOTHCS JIePKaBaM-y4acHU-
KaM. | Takux nmpoOiieM, BIACTHBUX MIXKHAPOJIHOMY 3BUYA€BOMY TIPABY, 10
CTOCYIOTHCSl BU3HAHHS Ti€r0 a0 1HILOO JepKaBoO0 MIKHapOIHO-IIPAaBOBOI
HOPMHU, y NepeBaXKHii OLIBIIOCTI BUNAJIKIB HE BUHUKAE. Tako)X BaKKO
CIIEpPEeUaTUCs 3 TUM, 1110 MI>KHAPOJIHUIN JOTOBIp Ha BIIMIHY BiJ{ MiIXKHapO/I-
HO-TIPAaBOBOTO 3BUYAI0 3JJaTHHUI 00’ € JHaTH 0araro HOpM, 1 Mi3HIMUHK J0-
TOBip HIJIKOM BiPOT1IHO MOYE 3MIHHUTH JI0 BCHOTO MOTIEPEIHBOTO JIOTO-
BOpY a00 TITBKH ESIKUX MO0 MOJIOKEHb. Y I[bOMY CEHCI JIOTOBIp, Oe3re-
peYHo, 3pyuHillle 3a 3BUYa.

OnHak 44 € 116 OCHOBHUMH KpUTEPisIMU €(PEeKTUBHOCTI TPAaBOBUX HOPM?
Bunaetscs, 1o Hi.

CydacHa ykpaiHChKa 3arajbHa Teopis papa, MoOy/IoBaHa Ha IPUPOIHO-
MIPABOBHX IIIHHOCTSIX, IPIOPUTETHE MicCIle Y BU3HAUCHHI €(PeKTHBHOCTI Oy/b-
SIKOT HOpMU TIpaBa Bijjae ii comianbHii 3ymoBieHocTi. Tak, B. Tkadenko ta
1. SIkOBIOK, IPOIIOHYIOYM BU3HAYEHHS MOHATTS HOPMH IIPaBa, HA3UBAIOTh L0
03HaKy y nepiry uepry’. [I[pHurHy [[bOr0 BOHH MOSICHIOIOT TaK: «... HOPMIi
IpaBa BJIACTHBA COYIANbHA, eKOHOMIYHA | KYIbIYPHA 00YMO6IeHICHb. 3MICT
HOPMH IpaBa MOBHHEH MICTUTH HOPMATUBHI €IEMEHTH CYCIUJIBHHUX BiJHO-
CHH — TIJIbKH 3a I[i€i yMOBH BOHA Oyrie e()eKTUBHUM PETYIITOPOM»®,

! Tunkin G. Is General International Law Customary Law Only? // European Journal
of International Law. — 1993. — No. 4. — P. 536.

2 Vivsanosa H. H. Bkas. mpaus. — C. 97.

3 Jlus.: 3aranbHa Teopis nepxkasu i npasa: [liapyunuk / 3a pea. M. B. IBika,
B. /1. Tkauenka, O. B. [lerpummna. — X., 2002. — C. 279.

* Tam camo. — C. 280.
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Sk BUILTMBAE 13 UTATH, IMiJ COI1aJIbHOIO 00YMOBIICHICTIO BUCHI PO-
3yMIIOTh BIJIIOBIAHICT 3MICTYy HOPMH TpaBa «HOPMATUBHUM €JIEMEHTaM
CYCIIJIbHUX BiZHOCHH». lle 03Hauae, 1m0 eheKTUBHICTH IPaBOBOI HOPMU
IIPSMO 3aJIeKUTh BiJl TOTO, SIK BOHA BPAXOBY€ YCTAJIEHY CYCIUIbHY MPAKTHKY,
10 y CBIAOMOCTI JIO[eH yxKe 3Halllla HOpMaTUBHUM XapaKkTep Y BUIVIAAL
MOpaJbHUX HOPM, TPaIuLil, y3BUUA€Hb, 3BUYAiB. [HaKIIe Ka)Xy4H, IpaBoBa
HOpMa TIOBHHHA OPIEHTYBATUCS Ha YKOPIHEHI CTaHIAPTH TIOBEIIHKH CY0’ €KTIB
CYCHLUTBHUX BiJTHOCHH.

I Taxuii opieHTHP B YSBJIECHHSIX BUEHHX, SIKI JOIEPKYIOTHCS MPUPOTHO-
MIPaBOBUX KOHLEMLIH, € 3HAYHOIO Mipolo BU3Ha4aabHUM. M. L[Bik 3akianae
{oro y BU3HaYE€HHS CaMOTO0 MOHATTS mpaBa: «OTxe, npaso cio po3ymimu ax
3ACHOBANY HA YABILEHHI NPO CNPABEOUBICHbL MIPY C80000U U PI6HOCMI, WO
gidobpasicac nompeodu CycninbHO20 po36UMKY, KA Y CBOIll OCHOBI CKAANACS
6 npoyeci noBMOPIOSAHUX CYCHINLHUX BIOHOCUH | 6USHAEMBCA U1 OXOPOHAEMb-
cs Oeparcasoion’.

VY pagsHCBKiN Teopii MIXKHAPOAHOIO IpaBa, a 3apa3 1 B yKpaiHChKil Ta
pociﬁcm(iﬁ — MPUHIMIIOBO iHIIA cutyailis. Kputepiii comianbHOi 00yMOB-
nieHocTi (a0 MOMIOHMH /10 HBOTO) SIK KBam(ble}quH Y TIOHSITTI Mi>KHAPOJTHO-
MIPaBOBOT HOPMU HE BKa3y€ThCs B3arali. 3aMiCTh HOTO aKIEHT POOUTHCS Ha
Y3TOIKYBAILHOMY, KOOPIHHYIOUOMY XapakTepi HOpM MIXXKHAPOIHOTO IpaBa’.
3 HOmIsIly TO3UTUBICTCHKOTO CIPUHHATTS MDKHAPOIHOTO TpaBa Oyab-sKa
MDKHApPOIHO-TIPABOBA HOpMa — 1€ PE3yJIbTaT Y3TO/DKSHHS BOJb (SIK CITiBBiI-
HOILIEHHS MOJITUYHUX 1HTEPECiB 1 MOMITUYHUX MOXKIUBOCTEH) AeprKaB Ha
MbkHapozHill apeni. Tomy # npouecu popmMyBaHHS MIXKHApOIAHUX JIOTOBOPIB
1 MDKHApOJHO-NIPABOBUX 3BHYAIB, HE3BAXKAIOUM HA BIACYTHICTh B OCTAHHIX
TOYHOI (hOpMaIi30BaHOI POLEYPH, IO CYTi, € IIEHTUYHUMHU. A AKIIO0 OyTH
OB TOYHUM, (POPMYBaHHS 3BHYAIO MPUPIBHIHE 10 YKIIAJaHHS JOTOBODY.
Hanpuknan, M. baiimyparoB Tak onucye etanu GopMyBaHHs iMITEPaTHBHUX
HOpM: «1) y3ropkeHHs BOJIb Cy0’ €KTiB MIXXKHapPOIHOTO IpaBa CTOCOBHO Tpa-
BHJIA TOBE/IHKH; 2) Y3TOKEHHS BOJIb X CYO €KTIB MIONO HAJaHHS [IbOMY
MPaBUITY MOBEIIHKHM BUILOI IOPUAMYHOT CHIIM B KOHKPETHIH MpaBoOBili cUC-
Temi; 3) HagaHHs cy0’€KTaMH MIXHAPOJHOTO MpaBa 3roAH Ha IOPUIUIHY
000B’13KOBICTh MOTOKEHOTO TPaBHJIa MOBEAIHKI» . Jlomamo, 1o e yue-

! 3aranpHa Teopis Aepxasu i npasa: [Tinpy4nuk / 3a pea. M. B. IBika, B. JI. Txa-
yerka, O. B. Ilerpummuna. — C. 183.

2 Tus., Hatip.: Bymkesuu B. I, Muyux B. B., 3adopooicriii O. B. Bkas. mpait. — C. 164;
Jlykawyx Y. M. HopMbl MEXAyHApOJHOIO IIPaBa B MEX/TyHapOIHON HOPMaTUBHOM CHUC-
Teme. — M., 1997. - C. 113.

3 Baiimypamos M. A. MexiyHapoHoe nyonugHoe mpaBo: Yuebuuk. — K., 2004. —
C.31.
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HUIA Hi Qi3MYHUX 0Ci0, HI MIKHAPOAHI HEYPAJOBI opraHizamii 10 cy0’ekTiB
MIXKHAPOJIHOTO paBa He BiHOCHTH'.

JoOpe BigoMi HACHIIAKK MTO3UTHBICTCHKOTO MiIXOLY: OCKUTBKH OYIb-sSKHii
MDKHApOIHUH JOTOBIp 3aBXKIU BUCTYINAE SIKUMOCH MiJICYMKOM IOJIITHYHUX
KOMITPOMICIiB, OCTLIBKY 3MiHa MOJITHYHOTO PO3MIIIIEHHS CHII MOXKE MIPU3BEC-
TH J10 3MiHH 200 CKacyBaHHS JJOTOBOPY, KX OU acreKTiB Mi>KHAPOIHOTO
JKUTTS BIH HE CTOCYBABCS. SIKIO B OJJHMX BHIIAJKaX TaKl HACIIIJIKU JIHCHO
MOXYTb CHPUATH O1JIbII I'HYYKOMY PO3B’S3aHHIO NOTOYHHUX MDKHAPOIHUX
npoOIieM, MIBUAKOMY 1 aJJIeKBATHOMY pearyBaHHIO Ha ITOTPO3H, 10 BUHUKA-
I0Th TIepe]l MIKHApOIHUM CIIIBTOBAPUCTBOM, TO B iHIINX BHUIAAKax (cepexn
SKHX HacaMIepe]l BiTHOCUHH, [0 PETYITIOITHCS HOPMAMH jus cogens) BOHH
npsMO BEAYTh 0 AecTabinizamnii MiXKHapOIHO-TIPAaBOBOI HOPMATUBHOI CHUC-
TEMH 1 TUM CaMUM MarOTh YKpail HeraTUBHUI BiATIHOK.

[Manyroui B FOpUIMYHOMY TIO3UTHBI3MI YSBICHHS PO (POPMYBaHHS iM-
MIEPaTUBHUX HOPM (Ta i HE TUIBKH 1X) € 3HAYHOIO MIPOFO CIpOIeHNMH. BoHn
HE BPaxOBYIOTh IHIIII YUHHUKH, O€3M0CEepeTHHO OB’ sI3aHi 31 CTBOPEHHSIM
HOPM MIXHApOJHOTO NpaBa, i aKTUBHO BIUIMBAIOTH HA IX 3aCTOCYBaHHS.
VY upomy ceHci MmokHa noBHicTIO oronutucs 3 B. ladipoBum, koTpuid
MIKPECITIoE, MO «Oyab-gKa crpo0a BUIUIMTA B CUCTEMI KOMIIOHEHTIB, 110
BIIMBAIOTH HA MPABO, SIKUICH OJMH MPOBIAHUI, IO 3yMOBIIIOE BC1 1HIII,
necripomoxkna»?. leit yuenunit, po3risgaroun (HEHOMEH MpaBa B HOrO BHYT-
pILIHBO/IEP)KaBHOMY BTLJICHHI, CIYIIHO 3a3Hadac: « BusHayanpHUM BIUIMB Ha
NPaBoO CIPABISAIOTH 0araTo YMHHUKIB: €KOHOMIKa (Pi3Hi (OPMHU BIACHOCTI,
HiAMTPUEMHULTBO, KOHKYPEHLIis ), mosiTHKa ((opma npaBiiHHS, TOTITHYHUN
pexuM), KyabTypa (JIyXOBHUM 1 MOpAJIbHUHN PO3BUTOK CYCIIILCTBA), 171€0J10-
rist (MaHyro4i NOJMITUKO-TIPABOBI 1/1e1, Teopii), pesirist (XPUCTUSHCTBO, icTaMm,
iy/aizMm, Oy/TU3M Ta iH.), HAlllOHANIBHI 1 1ICTOPHYHI TpaauIii (3aXi/Hi, CXi/IH1)
i mox. Inma piy, oo ix koMOiHAaIii, CHUJIa CIIOHYKa4u01 eHeprii KOKHOTO
YUHHWKA MOJKYTh OyTH HEOJTHAKOBI Ha PI3HUX CTaJIisX IUBLII3AIT 1 y PI3HUX
HapoIiB»®.

e 3ayBaskeHHs LIIJIKOM CTOCY€ThCA Il MbKHApOAHOrO npasa. I mosituxka,
1 EKOHOMIKA, 1 KyNBTYpa, 1 peiriiHi Mo — BCe Ie y CBOIH CYKyITHOCTI
BIUIMBA€E Ha HHOTO. TUIBKH PiBEHD y3arajibHEHHS 1HIIMK, HA0Araro BHUIIMIA,
SKWH TIparHe 10 BUYJICHYBAHHS cepe/l PI3HOMaHITHUX YHHHHKIB THX COIIialIb-
HHX HOPM, SIKi IPUTaMaHHi SKIIO HE BCIM, TO MepEeBaKHIN OLTBIIOCTI HAPO/IB,
110 3aCeNSI0Th Hally IUIaHeTy. TakuMu cTanu yHiBepcajbHI MOpallbHI IiH-

! ITus.: Tam camo. — C. 64, 65.

2 Hlaghupos B. M. TIpaBo B uenoseueckom u3mepenu // IlpaBoenenue. — 2004, —
Ne 3.-C.201.

3 Tam camo. — C. 201.
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HOCTI, 0 320€31eYyI0Th BUKUBAHHS i PO3BUTOK JIFOJICTBA 1 BTUJICHI B iMIIe-
pPaTUBHUX HOPMax MDKHApOJHOTO Ipasa.

Taxk, A. PobGeprc npsMo BH3HaYa€e iMIEPaTHBHI HOPMU SIK MOPaJIbHI
3BMYal MDXXKHAPOAHOTO TpaBa. IlopiBHIOIOUH iX 3 MIKHAPOIHO-IIPABOBUMHU
3BHYASIMH, SIKi TPOCTO MOJIETIIYIOTh MIKHAPOIHE CIMiBPOOITHUIITBO
(facilitative customs), BOHa JIOXOIUTh BUCHOBKY TIPO T€, 110 MOpaJIbHI 3BHYal
MaroTh O1JbIIly HOPMAaTUBHICTh, «TOMY 1110 BOHU IIPONOHYIOTh MaiiOyTHI Aii,
3aCHOBaHI Ha HOPMAMUGHUX OYIHKAX i0eanbHol npakmukuy»'. Bkasyroun Ha
3HAYHY YaCTKy HE3aJEeKHOCTI 3MICTy 1 FOpUAMYHOI CWJIM (HOPMATHBHOCTI)
MOpaJIbHUX 3BHYAIB BiJl IOTOYHOI IpakTHKH, A. PoOGepTc BBaXKae 11e HOBH3-
HOIO y MiXO0/i 10 GopMyBaHHSI MI>KHAPOJAHO-TIPABOBUX 3BUYAIB 1 TOMY Ha-
3MBa€ Taki 3Buual «cydacHUMU» (modern customs)?®. Po3risigaroun ocobiu-
BOCTI CTBOPEHHSI MOpPAJIbHUX 3BHYAIB, BOHA 3asBIISE PO MEPEBary 3arajb-
HOTO KOHCEHCYCY Ha/l 3T0JI0F0 OKPEMOT JIepKaBH, 1110, Ha 1i [yMKy, BioOpaxae
MpIOpPHUTET MaTepianbHOi (Substantive) HOPMATUBHOCTI HAJ[ IPOIIEYPHOIO
(procedural) HOpMATUBHICTIO Y BAXKIIMBUX MOPAIBHUX MUTaHHIX. J[0 1IbOTO
BoHa noxae: «CyJacHUI 3BUYall parse 10 (GopMyBaHHS 3arajJbHOTO MiXKHA-
POAHOTO MpaBa, 110 3000B’s3y€ BC1 IEPIKABH 3 BAKIMBUX MOPAIbHUX IIPO-
Omem»’.

JI. Anekciaze, NPUXUIbHUK FOPUIUYHOTO TIO3UTHBI3MY, OYB 3MYIICHUH
BU3HATH, 110 jus COgens y MKHAPOAHOMY MPaBi CKIIAJAETHCS B OCHOBHOMY
13 IPUMHCIB, KOTPi BUPAXKAIOTh HEMHUHYY1 B JOCTYITHOMY JJISI OTVISIAY Maii-
OyTHbOMY MOpaJIbHI iIMIIEPATHBH, SIKi B CUJTY CBOET 3aralibHOJIOJCHKOI 1iH-
HOCTI He Modcymb Oymu 3miHeHi He TUIBKY Ha JIOKaJIbHOMY PiBHI, a i 3aeanb-
HOI0 3200010 depoicag ceimyy (BuaiieHo MuOK. — FO. II].)*.

TaxkuM 4MHOM, PO3IVIAyBaHE MUTAHHA 3 ABISETHCA BXKE B 1HIUIN IL10-
[IMHI: K THTaHHS (OPMYBaHHS yHIBEpCAIBHIX MOPAILHUX HOPM, IO 3a-
KpIIUIEH] B 3araJlLHOMY MI>KHApPOJHOMY ITpaBi. Y1 MOXKe JOTOBIpHO-ITPaBOBa
(opMma mepeBakaTi HaJ 3BHYA€BO-TIPABOBOIO ITiJT TAKMM KyTOM 30py? AGO
1HaKIe: Y1 MOXKHA IOMOBHUTHUCS PO MOPaJIb?

I mosuTHBHE, i MPUPOITHE TPABO PO3MEIKOBYIOTH ITpaBo i Mopais. Hopmu
MOpaJii po3NIAAAI0THCS K OJHE 3 BAKINBUX JDKEpes (OpMyBaHHS [IPaBOBUX
HOPM, aJie TIPH 1[bOMY BOHH HE OTOTOKHIOKOTBCS OJHE 3 OJHUM. IX B3a€MO-

' Roberts A. E. Traditional and Modern Approaches to Customary International
Law: A Reconciliation // American Journal of International Law. — October 2001. —
Vol. 95. — No. 4. — P. 764.

2 us.: Tam camo. — P. 765.

3 Tam camo. — P. 766.

4 Anexcuose JI. A. Bkas. npaust. — C. 310.
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3B’S130K MPOSIBIISIETHCS B TiM, IO ACSIKI HOPMH MOpajli Ha0yBalOTh MPABOBOI
(dhopmu. A OT yxe Te, IKUM YHMHOM BiIOYBAEThCS «BXOHKECHHS» MOPATbHUX
HOPM Y IPaBo, 1 CTAHOBUTH KOPIHHE PO3XOJIKEHHS MK TIO3UI{ISIMU FOPUIAY-
HOT'O MMO3UTUBI3MY I TPUPOIHOTO MpaBa.

IOpunuunuil MO3UTHBI3M BBaXkae, 110 HOPMa MoOpaJli, IepIl HiX CTaTH
«IIOBHOLIIHHOI0» HOPMOIO MIKHAPOJHOTO IIpaBa, HOBUHHA IIPOUTH MPOLEy-
PY Y3TODKEHHS BOJIb J€pXKaB, YTUIMBIINCH YH B MIKHAPOJIHOMY IOTrOBODI,
YK B M>KHAPOJJHO-TIPABOBOMY 3BHYAl. Y MEPIIOMY BHITAJIKy Taka Mporeaypa
BHYTPIIIHBO MPUTAMaHHA TIPOIECY YKIIAIAaHHS IOTOBOPY: Oy/Ib-SKUi Mi>KHA-
POJHUI JIOTOBIp — PE3yJIBTAT Y3rOHKESHHS MONITHYHUX BOJIb JICPIKAB.

OnHak JJaeKko He KOKHa MOpalibHa HOpMa, II0 MAa€ YHiBepcallbHY 3a-
raJbHOJIIOACHKY IIHHICTh, MOXE OyTH BTUIEHA B MDKHAPOJHOMY JIOTOBOPI.
3a CBiJUYEHHSIM CaMUX NMPUXWIBHUKIB IOPUINYHOTO MTO3UTUBI3MY, 3araibHi
MDKHApPOIHI I0rOBOpH, po3pobiieHi Komiciero MiKHapoIHOTO MpaBa i IpHii-
HaTi mig erigoro OOH, He 3MOMTH OXOMKTH BCi Jep)kaBu cBiTy'. Xoua, 3a ix
K€ BIIACHIMH MEPEKOHAHHSAMH, HOPMH jus cogens MOBUHHI OXOTUTIOBATH «BCI
a0o Maibke Bci» JepikaBu. Sk 3a3nadae P. MakmoHamb, 3 UM 3aBAaHHSIM HE
Briopascs HaBiTh CtaryT OOH, TOMy €IMHUI NUISX MOMUPUTH KOXKHY iMIIe-
paTUBHY HOPMY Ha BC€ JIFOICTBO NPOJIArae «uepes il KpucTasizalito B HOpMy
3BHYAEBOTO MIKHAPOIHOTO MpaBay>.

[oromkyrouuch i3 UM, TPUXWIBHUKY TO3UTHBI3MY 3MYIIICHI BU3HATH,
IO T€ HKEPEIOo MIKHAPOIHOTO MpaBa, sike, Ha X JYMKY, CBOIO POJIb Y CTa-
HOBJIEHHI i PO3BUTKY MIXKHApOIHO-IIPaBOBOI HOPMaTUBHOI CUCTEMHU Maiixke
BUYEPIIao (MA€ThCSA HA YBa3l MIKHApOAHO-NPABOBUH 3BUYAl), y LBOMY
BUIAKY € OUTBII HATIHHUM ¥ eeKTUBHUM, HE3BAKAIOUM Ha TX 3aIlleBHEHHS
y 3BOPOTHOMY, TOMY 110, KPiM HBOTO, I}0 (PYHKIiIO HisKEe 1HIIE JKEPETo
BUKOHATH HE MOXE.

SIkuM 9MHOM 3BHYa 3aKpIILIIOE MOpPAIbHI HOPMU?

[MosicHeHHs 3 TIO3MIIIT TO3UTUBHOTO MpaBa JISKUTh YePe3 meopilo MOG-
4q3HOI yeoOu, 1 TOMy MU 3HOBY 3iIIITOBXYEMOCSI 13 TIPOOJIEMOIO BCTAHOBJICHHS
o(iniiinoi 3roau (1BHOT a60 HTOMHCIIIOBaHOT) 3 60Ky BCix mepskas’. Takuii
IIJISIX BEJIE JI0 HEPO3B’ sI3yBaHUX CYNEPEUHOCTEH, 3yMOBIICHHUX, MO-TIepIIIe,
crenikor0 BUPAKEHHsI BOJI JICPIKABOIO 1, TO-JPYTe, BIACTUBOCTAMHU CAMHUX
MOPaIbHUX HOPM.

! ITus.: Anexcuoze JI. A. Bxas. npaigst. — C. 237.

2 Macdonald R. St. J. Fundamental Norms in Contemporary International Law //
Canadian Yearbook of International Law. — 1987. — Vol. XXV. — P. 128.

3 Noxnazanime mpo ue aus.: [fokin FO. B. MiXHapOJHO-TIPaBOBHH 3BHYail Kpi3b
pu3My Teopii «MoB4a3HO» yroau // BicHuk Axanemii mpaBoBUX HayK YKpaiHH. —
2006. — Ne 3 (46). — C. 162-171.
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Tak, moa0 MepuIoro 3ayBakeHHs, FOPUANYHHN TO3UTHBI3M PO3IIIIAE
TIOHATTSA «BOJIS ICP’KABM» BUKIIIOUHO SIK BUSIBICHY 330BHI MOJITUYHY MO3H-
1ito sepkaBu (i Hacamriepes ii BAKOHABUOI TUIKH BIIAAM) 3 OyIAb-SIKOTO ITH-
TaHHsA. BoHa MOXe: a) yHACTIIOK Pi3HUX MPUYHH i IPOTATOM HETPHBAIOTO
MIPOMIXKKY 4Yacy KOJIIMBATHUCS BiJ BU3HAHHS JI0 HEBU3HAHHS TOTO YM 1HIIOTO
MpaBuiia OBEAIHKH HOPMOIO MI>KHAPOJIHOTO 3BUYAEBOTO NpaBa; 0) cymepe-
YUTH (GaKTHYHHUM JisIM Camol JIepyKaBH Ha MDKHAPOAHIN apeHi; B) cyrnepeyn-
TH BHYTPIIIHIA IOpUINYHIN 1 (GaKTUYHIA TPAKTHUI TEPIKaBH.

o crocyeThes APYTroro 3ayBa)KeHHsI, TO ACPKAaBH MOXKYTb YTPUMATHCS
BiJl BUpa)KEHHS 3rofu (200 mepeMiHUTH 11) BITHOCHO COLliaIbHOT HOPMH, SIKa
Mae a0COIOTHY MOpPaJIbHY I[IHHICTh y MaciiTadax yCchOoro JIFOJCTBA (HAIIpH-
KJaJ, 3a00poHa TeHOIU Ty, alapTeiny, arpecuBHOI BilfHH, BilICEKOBUX 3710~
YHHIB Ta 1H.). SIK OyTH B TakoMy BUIaaKy? He po3LiHIOBATH K BiACYyTHICTH
3TOIIU SIK 30€PEKEHHS 3a JepP)KABOIO MpaBa Ha 3AIHCHEHHS TAaKOTO POAY
nii?!

[IpupomHO-TIPaBOBHUII CBITOIIIS BBaXKae B3a€EMO3B’SI30K HOPM TpaBa i
MopaJi 6Tkl IHOOKUM. Mopaib SIK «ysIBICHHS JIIOAEH 1mpo 100po, cripa-
BE/IIMBICTh, TiJIHICTh, YECTh, MPAILOBUTICTh, MUJIOCEPIA»' CTAHOBUTH 3MICT
MPaBOBUX HOPM, iX mpusHadeHHs. C. MakcMMOB 3a3Hauae, 110 MPaBoOCBiJ0-
MICTb 1 MOpaJIbHa CBIIOMICTh €IMHI Yy PO3YMIiHHI1 JIFOAMHU SIK 0€33aCTepex-
HO BUJIBHOI icTOTH»?. MopasbHe BUXOBAHHS € HEOOXITHOIO MEPEIyMOBOIO
MPaBOBOTrO BUXOBaHHS. «[IpaBoBe BUXOBAHHS HE MOXKE MaTH CBOTM TTOYaTKOM
TIPOCTE 3aCBOCHHS HOPM TIPaBa, MPaBHII 30BHIIHEOT TToBeIiHKH. Foro ocHo-
BM TIOBMHHI 3aKJIaJlaTHCs paHille, 1e 10 BCAKOro 3HalOMCTBA i3 BiIacHE
MIPaBOBUM Matepiasiom. BoHO Ma€ 3/1iHCHIOBATHCS HA PIBHI dKHUTTEBUX MPABUIT
MOBEiHKH, YCTAHOBOK, 1110 BU3HAYAIOTH BUOIP y Till UM IHIIIH cuTyamiin’.

MopaJibHa CBIJIOMICTh Y CBOTH OCHOBI €7JMHA JIsI OY/Ib-SIKUX JTFOJCHKUX
CHIBTOBApHCTB, IO HA CHOTOJIHIMIHIN JIEHb MIATBEPKCHO YACICHHUMHU
nocnimkennamu®, Ii popMyBanHs 32 BU3HaUEHHAM He Moxe OyTH Hi MOXiJI-
HHUM BiJ BOJI JIep>KaBH, Hi MiJICYMKOM Y3TO/DKCHHS BOJIb JiepkaB. BoHu
OXOILITIOIOTH KOJIEKTUBHHI MOCBIN JitofcTBa. Sk numie B. Tlonkos, «HopMu
MOpaJi — MPOAYKT iICTOPUYHOTO PO3BUTKY JIFOICTBA, BOHH C(HOPMYBaIHCA

! O6uias Teopusi rocyapcTBa U npaBa. AKaaeMUUeCcKuii Kype B 3-X Tomax. — M3n.
2-e, mepepad. u goim. / OTB. pex. mpod. M. H. Mapuenxo. — M., 2002. — T. 2. — C. 99.

2 Makcumos C. . TIpaBoBasi peajbHOCTB: ONBIT (GUIOCOPCKOro OCMBICICHHS: Mo-
Horpadust. — X., 2002. — C. 261.

3 Makcumos C. 1. Bkas. npaus. — C. 264.

4 us., nanp.: Wilson J. Q. The Moral Sense. — N. Y., USA: The Free Press,
A Division of Macmillan, Inc., 1993. — 311 p.; Bypomenckuii M. B. llonmutndeckue
PEKUMBI TOCYIAPCTB B MEKAyHApoaHOM mpase. — X., 1997 ta iH.
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B OOpOTKOI 31 3710M, 33 YTBEPKEHHS I00pa, JIFOAMHOII00CTBA, CIIPaBE/IN-
BOCTI, mmacts jroaei»!. OTxe, He Moxke OyTH s ofHiel gepxaBu (abo
CYCIIJIBCTBA) OJIHA MOpalb, a JUJIsl 1HIIOT — iHIIa. PiI3HUMU MOXYTh OyTH
TiJBKY iHTepecu. Tomy i Tak 3BaHa «MiXKHApOIHA MOpalb» — L€ HE BJlac-
HUI BUHAXiA JeprKaB, [0 BUHUK B MPOLEC y3rO[KEHHS IX BOJIb, @ HOPMU
CyCHIJIbHOT MOBEIHKY, 0€33aCTepeKHO BU3HAHI BCiMa 1 CIIpsSMOBaHI Ha
MHUpHE iCHYBaHHS BCiX.

A. Depapocc BBaXKaE B3aEMO3B’SI30K HOPM MOPaJTi i MpaBa CTPHIKHEBOO
17Ie€10, CYyTHICTIO MKHAPOJHOTO 1paBa. Ha Horo qymMKy, «y)ke B caMuX JIKe-
perax BOHA BHCTYTIAE SIK i7Ies MUPHO2O NOPAOKY, IO 32a00POHSIE HACHIECTBO
JIFOJIMHU Ha/[ JIFOJWHOIO 1 JI03BOJISIE HACKIIBCTBO JIUIIE SIK PEAKII0 CYCITUTb-
CTBa Ha NpaBonopymeHHs. Hagani x 1 11es mepepocTae B 1110 MOpaibHO-
20 cycninbemea B3araini»?®. I xoua HOPMHU Mopalli «3000B’SI3YIOTh JFOACH SIK
MOpanbHux ocobucmocmeil, y TOI 4ac sIK IPaBO PETYITIOE TIOBEIAIHKY JIFOCH
SIK ICTOT comianbHUX»®, Tporec HOPMYBAHHS i MEPIINX, 1 APYTHX HOPM €
€JIMHUM — 4epe3 NOGMOPIOSAHi CYCRiIbHI 8I0HOCUHU, TOOTO Yepe3 Ty Cyc-
MUTBHY TIPAKTHKY, 110 i CTAHOBUTH OCHOBY 3BHYA€BOTO MPaBa.

IMIiepaTHBHI HOPMH MIKHAPOJHOTO MpaBa — L€ MIXKHAPOIHO-IIPaBOBE
BTIJICHHSI YHIBEpCAIbHUX MOPAJbHUX BUMOT, IO 3’ IBUJIMCS B PE3YJIbTaTI
HPaKTUKHU JIIOACTBA. BOHM BUHMKIIN 3 IOBTOPIOBAaHUX CYCIIBHUX BITHOCHH,
AKi chopMyBalll YHIBepCaJIbHY IPABOCBIIOMICTh. TOMY TOJOBHOFO 1 IPUPOI-
HOO (hopMOIO TX MIXKHAPOJHO-TIPABOBOT'O HOPMATUBHOTO BUPAKEHHS € MiK-
HapOAHO-IIPaBOBUI 3BUYall, €PEKTUBHICTb JOIEPHKAHHS SKOIO 3yMOBIIIOETh-
Cs1 TOOPOBUTBHUM 1 CBIZIOMUM BUOOPOM IIPaBHJIA TOBEIIHKH, 110 3aKPIILTHOETh-
Csl HUM.

TakuM YUHOM, MIKHAPOIHUH JIOTOBIp MOXKe OyTH TUTBKH JIOTIOMI>KHOIO
(hopMOIO 3aKpIMJICHHS IMIIEPATUBHIX HOPM MIKHAPOJIHOTO IpaBa, aje ax
HisIK He OCHOBHO0. HOpMU jus cogens MiXKHapOJHOTO MpaBa 4epIaroTh CBOIO
IOPUANYHY CHITY B THX COLIaJIbHUX HOpPMaXx, sIKli MatoTh a0COIFOTHUH MOpasib-
HUIl aBTOPHUTET y BCHOTO CBITOBOTO CITIBTOBAPHCTBA 1 TIPUPOJHUM YHHOM
(hopMYIOTBCS y BUIJISIII MIXKHAPOAHO-TIPABOBUX 3BUYAIB.

"' O6uiast Teopus rocyaapcTBa U npaBa. AKaJeMHYCCKUN KypC B 3-X TOMax. —
C. 99.

2 @epopoce A. MexaynapoaHoe mpaso: Ilep. ¢ Hem. @. A. Ky6nuukoro u P. JI. Ha-
poimkuHOiL; [Tox pen. I U. Tynkuna. — M., 1959. — C. 35.

* Tam camo. — C. 51.
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O. Kannina, noueatr HIOA VYkpainu

TpaauuiiHuii Ta HOBUI MOIISI HA LJISIXH
MOJXO0JIAHHA KOJI3iil HOPM KPUMIHAJIBHO-
NMPoeCyaJbHOIo MpaBa

JMHaMi3M CycHiIbHUX IEPETBOPEHb OCTAHHBOTO JECATHIITTS CIIPUSB
TOMY, L1I0 3aKOHO/IaBCTBO HALIOI JAep:kaBU 1cTOTHO oOHOBMIIOCS. [IpoTe He
MOKHA CKa3aTH, 110 3aKOHOTBOPYMH MpoLecC, 3A1HCHIOBAaHUN 3 ypaXyBaHHAM
HOBHX COI[iaJIbHNX, EKOHOMIYHUX, MOJITUYHUX, MIY)KHAPOTHO-TIPAaBOBHUX
peaiii, MpOXOaUTh TOCIITOBHO 1 37aro/KeHo. YnciaeHHi 3MiHN 1 JOTIOB-
HEHHs YMHHOTO 3aKOHOJIABCTBA, YXBAJICHHS HOBUX 3aKOHIB 1 IMiJ3aKOHHUX
aKTiB!, Ha JKajb, YACTO HE BiJMOBIMAIOTH BUMOTAM CHCTEMHOCTI i y3ro-
JokeHocTi. bararo B yomy 1ie i 00yMOBIIO€ TOM (haKT, 110 Cy4acHe 3aKOHO-
JaBCTBO — CKJIaJ(HE, OaraTorairyseBe, iepapXiyHe yTBOPEHHS, B AKOMY €
PI3HOYMTAHHS 1 HECTUKOBKH, MapaieNi3MH 1 HEY3TOKEHOCTI, MPOTauHH
a00 HaJIMIpHOCTI, KOH(QIIKTYI0Ui a00 KOHKYPYIO4l HOPMU Ta IHCTUTYTH
TOIIO. A MPaB03acCTOCOBHA MPAKTUKA JOCUThH YACTO ONMHUHAETHCS MEpe
CUTYAIII€0, KOJIM OAMH 00’ €KT PErylIIOBaHHS MOTPAIUISE i 110 IeKIIBKOX
HOPM, 1110, BIITAK, MMOPO/IKY€E HACYIIHY MOTPeOy Y PO3B’sI3aHHI KOJi3ii, 110
BHUHUKJIA MK HUMH.

OcKiJIbKY KpUMiHaJIbHE CYIOYMHCTBO Ma€ HalpepeCUBHIIINI XapakTep
JIep )KaBHOTO NIPUMYCY, caMme TYT IPaBOBi KOJi3ii HaOyBarOTh 0COOIMBOT TO-
CTPOTH 1 ANCTPYKTHBHOCTI. Bynb-sika He30amaHcoBaHiCTh y MeXaHi3Mi KpAMi-
HAJIBHO-TIPOLIECYATBHOTO PETYIIOBAHHS 3aTPOXKYE ICTOTHUM MOPYIICHHIM
mpaB i cB000J1 0Ci0, IO BTATYIOTHCS B OpOITY KPUMIHATIBHOTO CYJIOYHHCTBA,
BIJICTYIIOM BiJI OJITHOMAHITHOCTI CYJIOBOI 1 CJII/T40T MPAKTUKH, TIOPYIICHHSIM
MIPUHIMIIB 3aKOHHOCTI, PIBHOCTI TPOMAJIsIH TIEPE 3aKOHOM 1 CyZIoM, ITyOmid-
HOCTI, 3/laTHA MTOPOJIUTHU HIT'LUTICTUYHE CTABJICHHS TPOMAJISIH JI0 3aKOHY, 10
MIPaBOOXOPOHHUX OPraHiB y MIJIOMY.

TpuBanuii 4ac y paJssHChKii FOPUIMYHIN HayIll IepeBaxkaia JyMKa Ipo
TUMYACOBHI XapaKTep TaKOro MPaBOBOIO SIBHIIA, SIK KOMi3ii HOPM mpaBa’.

! Tinbku B 2004 p. BepxoBna Pana yxBanuna 243 3akoHn YKpainu (3a BUHSITKOM
3aKOHIB IPO paTUdiKaIiio MPKHAPOIHUX 1 MDKYPSIIOBUX yron), 74% 3 HUX CTAaHOBHIJIM
3aKOHH ITPO BHECEHHSI 3MiH 1 IONOBHEHB JI0 iHINX 3aKOHIB (1UB.: Moracmupcokuil /]. A.
3abe3mnedeHHs cTablIbHOCTI 3aKOHY Y 3aKkoHOTBOpUOCTi // Bron. MinicTepcTBa rocTHIil
Vkpainu. —2006. — Ne 2. — C. 97-98).

2 Tus.: Anexcees C. C. IIpobiems Teopuu npasa: Kypc nekimii B 2 T. — CBepUIOBCK,
1973.-T.2.—C. 137-138.
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[TocranoBKa MUTaHHS MPO iX HEMUHYYICTh BiIKUAANacs 3 MOCHIaHHAM Ha
BUTIAIKOBUI TEXHIKO-3aKOHOJABYHMN XapakTep. HalOimbiry KiUTbKICTh poOiT
OyJIO MPUCBSYCHO PO3MISAAY KOJNI31i MIXKHAPOJHOTO MPUBATHOTO MpaBa.
I nmumre 3 mouatky 70-x pokiB XX cT. OKpeMi acleKTH JaHOi TeMH CTalln
AKTHBHO MPHUBEPTATH YBary BYCHUX. 3a OCTaHHil yac y podorax C. Anekcee-
Ba, M. bypomencrkoro, M. Bnacenka, JI. [noramoBoi-Xeraii, B. Jlazapesa,
I. Jlykamryka, M. Mapuenka, M. Mary3oBa, 3. HesnamoBoi, M. [lanosa,
A. Iironkina, C. [Torpe6usika, I1. Pabinosuua, B. Cupux, 1O. Tuxomuposa,
0. Topuku, M. 1IBika, O. UepiaHiieBa Ta iHIIUX BKE HAKOIMYCHUHN IEBHUN
HayKOBHH Matepial, 0 MICTUTh TEOPETHUYHI IMOJOKEHHS 1 KOHKPETHI PEKO-
MEHIallii, SIKi CTOCYIOThCSI FOPUINIHUX KOJII31M Ta CIIOCO0IB X 1MOI0aHHS 1
ycyneHHs1. [IpoTe cTymiHb po3po0IeHOCTI TeMH 1 KOJIO 11 HAYKOBUX JDKEPE
He MO)KHA BU3HATH JAOCTaTHIMHU. B ropumuHii giteparypi 1oTernep BiaCyTHIl
€IMHWH MOHSTIHHUH amapat, He po3po0ieHo yHi(DiKOBaHUI MEXaHi3M po3-
B’sI3aHHS KOJII31d HOPM TIpaBa, IPaKTHYHO HE PO3IIIsAaiacs poiib MPaBOBUX
TIO3UIII CyZIOBHX OPraHiB y MMOJOJIAaHHI KOJi31id MPaBOBUX HOPM, IpH (HOpMY-
JFOBaHHI CIIOCO0IB PO3B’sI3aHHS KOMi31i HOPM IIpaBa He BPaxOBYBaJIHCS HOBI
NPOrPEeCUBHI HaJOAHHS MO THKO-IIPABOBOT JYMKH, MMOKJIMKaHi 3a0€3MeYnTH
TYMaHICTHYHHI PO3BHTOK CYCIIIJILCTBA — BEPXOBEHCTBO Mpasa (cT. 8§ KoHc-
TUTYLI1 YKpaiHu), IpiOpUTeT MpaB 1 3aKOHHHUX iHTEepeciB 0coOu B JepikaBi
(ct. 3 Koncruryuii Ykpainu).

Mertoro i€l myOsiKallil € BU3HAYCHHS MOHSTTS KOMi31H, 1110 BHHUKAIOTh
y KPUMiHAJILHO-TIPOLIECYaJIbHOMY 3aKOHO/IABCTBI, XapaKTEPUCTHKA 1X BUIIIB,
a TaKoX PO3pOOJICHHS Ha OCHOBI aHaJI3y Cy4acHHX JTOCSATHEHb MPaBOBOT
HAyKd KOHKPETHHUX MPAaKTUYHUX PEKOMEHAIil, CIpsIMOBAHUX Ha X MO0-
JIaHHS.

TepmiH «komi3is» B mepekiaal 3 TaTHHCHKOI 03HAYa€ 3ITKHEHHS MPO-
TUJICKHHUX MOTVISAIB, Oa)kaHb, 3alikaBieHs'. Y mpaBoBiil JgiTeparypi mo-
HATTS «IOPHIUYHA KOJTi315D» PO3IISAAETHCS B IIUPOKOMY 1 By3bKOMY 3HAUCH-
HiX. Y MIMPOKOMY 3HA4€HHI TiJ] HOIMH PO3yMitOTh: 1) Komi3ii Mi>k HOpMaTHB-
HHMH aKTaMH a00 OKpPEMHMH MIPABOBIMH HOpMaMu; 2) KOITi3ii B IPaBOTBOPUYOCTi
(Ge3cucTeMHICT, TyOMIOBaHHS, BUIaHHS B3a€EMOBUKITIOUHHX aKTiB); 3) KOMI3ii
B [IPaBO3aCTOCYBaHHsI (BiACYTHICTh OJTHOMAHITHOCTI B TIPAKTHIII peasizamii
OJTHHX 1 TUX CaMHUX PO3MOPSKCHb, HEY3TOJKCHICTh YIPaBIIHCHKUX Jil);
4) xomni3ii MOBHOBa)KEHB 1 CTATYCIB JepKaBHUX OPTaHIB Ta MOCAJOBIIIB;
5) xomi3ii mine# (KoM B HOPMATUBHUX aKTaX Pi3HHUX PiBHIB a00 Pi3HUX
OpraHiB 3aKJIQAA0THCS TaKi, IO CynepedaTh OJ{Ha OJHiH, a 1HO/I 1 B3a€MO-

! ITus.: CinoBHUK iHmoMoBHUX ciiB. — K., 2000. — C. 535.
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BHKITIOYHI I[JIEOB1 YCTAHOBKH); 6) KOJi311 Mi’K HALIOHAJIEHUM 1 MIXKHApOJ-
HHUM TpaBoM'.

B ictopii BiTUM3HSHOI 1 3apy0i’kHOT IPAaBOBOI JTyMKH HaiOibIa yBara
MIPUILIISIIACS KOJ3iAM Y By3bKOMY 3Ha4€HHI — KOJI31HHOCTI 00’ €KTHBHOTO
npaea, TOOTO KOJi3isiM HOpM TpaBa (a00 HOPMaTHBHO-IIPABOBUX aKTiB)’.

MoskHa BUJUTMTH TIEBHI O3HAKH, TPUTAMaHH1 KOJI315M HOPM KPHMiHAJIb-
HO-TIPOLIECYaJILHOTO TIpaBa: 1) BOHHU € JHKEPETIOM CyIepeqHOCTi abo po30ixk-
HOCTI y peryitoBaHHI OJJHOTO ¥ TOTO ) CaMOTO MUTAaHHS (IPHUOMY pO30ikK-
HICTB 1 CYNEpEeUHICTh — IMOHATTS HE TOTOXHI); 2) MaloTh popMabHUN
XapakxTep; 3) BUHUKAIOTH JIWIIE Y TOMY BHUITaJKy, KOJIX OJIHE CyCIiJIbHE Bif-
HOIIICHHS PETYIIOETHCS JIEKIIbKOMa HOPMaMH MpaBa; 3) BUHUKAKOTh MIX
HOpPMaMHM BHYTPILIHBOI'O HAI[IOHAJIBHOTO 3aKOHOJABCTBA, L0 € HKEPEIOM
KPUMiHAJIBbHO-TIPOLIECYAILHOTO TpaBa (P BUHUKHEHHI CYNepedHOCTi MK
HOpMaMHU IHIIUX JIEPKaB 1 HalllOHAJIBHUM 3aKOHOJIaBCTBOM HJETHCS PO
KOJIi3i1 3aKOHO/IaBCTB Pi3HUX JIEPKaB, 1 MEXaHI3M 1X TIO/I0JIAHHS Ta YCYHEHHS
1HIIWIT); 4) CTBOPIOIOTH TPYIHOILLI JAJIs TPaBO3aCTOCOBHOT MPAKTUKH; 5) IPU
X MOIONIaHH1 KOMi3iHA CHTYaIlisl HE IePeCcTae iCHyBaTH; 6) YCYHYTH iX MOX-
Ha TIbKU IIJSIXOM BHECEHHS 3MiH 1 IOOBHEHb 10 3aKOHO/IABCTBA.

V Teopii mpaBa TpaaAUIIKHHO PO3PI3HAIOTH TaKi BUIM KOJi3iil HOpM IpaBa:
TEMIIOpabHi (4acOBi, XpOHOJIOTIYHI), TPOCTOPOBI, i€papxiuHi (CyOoparHa-
LiiiHi), 3MiCTOBHI®.

Temnopanvui KOMi3ii MalOTh MiCIIe B TOMY BUITJKY, KOJH OJIHE MUTAHHS
PETYIIOITH HOPMH, IO JIFOTh Y PI3HUX YaCOBUX ME¥kKax.

Iepapxiuna xomi3is € HEY3roPKEHICTIO HOPM Pi3HOT FopuandHOi cunu. L1i
KOJI311 BUHUKAIOTH TOM1, KOJIU Ha PETYJIIOBAHHS KOHKPETHOTO CYCITIIBHOTO
BiJTHOILICHHS OJJHOYACHO NPETCHAYIOTh HOPMH, 110 3HAXOSATHCS Ha PI3HOMY
PpiBHI B iepapxiuHiii (BepTUKaJIbHII) CTPYKTYpi 3aKOHOABCTBA.

! Tus.: Mamysos H. 1. Konnusuu B tipase. [[pUYuHBI, BUIBI U CIIOCOOBI pa3perieHust
// TIpaBoBenenue. — 2000. — Ne 5. — C. 225-244; Mopososa JI. A. Teopus rocyaapcTsa
u npasa: YueOuuk. — M., 2004. — C. 290-291; Teopus rocyaapctsa u npasa: Kypc
nexuid. — M., 1997. — C. 362-367, 424-439; Tuxomupos FO. A. Konnu3noHHoE TpaBo:
yuebHOe U HayuHO-TIpakTuieckoe nocodbue. — M., 2003. — C. 29-30.

2 [Tus.: Hesonun K. A. Duuuknonenus 3akonosenenus. — CI16., 1997. — C. 33-70;
Tpybeyxou E. H. Dannknonenus npasa. — CI16., 1998. — C. 107-121.

3 NTus.: lonosucmuxosa A. H., JImumpues YO. A. TIpoGiemMbl TeOpHH TOCYIapCTBA U
mpasa: YueOnuk. — M., 2005. — C. 539-540; 3arasibHa Teopist IeprkaBH i rpasa / 3a 3ar. pef..
npod. M. B. IBixa, mom. B. JI. Tkauenka, npod. O. B. Ilerpummna. — X., 2002. — C. 316;
Hnozamosa-Xeeaii JI. B. KOHKypeHIUs yrOIOBHO-IIPABOBBIX HOPM IIPU KBaTU(PUKALIUH
npecryieHuid. — M., 2002. — C. 11-12; Mopo3zoea JI. A. Bxa3. npaus. — C. 292-293;
Tozcpednax C. I1. Komizii y 3akoHOaBCTBI YKpaiHM Ta IULIXH iX nepebopeHHs: ABToped.
JC. ... KaHI. 'opu. Hayk. — X., 2001. — C. 4 Ta iH.
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3micmosHi koni3ii BAHUKAIOTh MIXK 3araJIbHUMHU 1 CTIeL[iaIbHUMH HOpMa-
MU TIpaBa, B OJTHOMY ITPOCTOPI 1 B OAIMH 1 TOM caMHUil 4ac Mi>kK HOpMamH OJi-
HAKOBOT IOPUIUYHOT CUIIH. AJie BIIMIHHICTh MK HUMH MOJIATA€ B 00Cs31
perynoBaHHA. 3arajbHa HOpMa MOKJIMKaHa PeryaoBaTH CYCIUIbHI BiAHOCH-
HU B I[JIOMY, a CIeMiajlbHI — MiJBK]I 200 4aCcTHHY 1IUX BijHOCHH. Criemiaib-
Ha HOpMa BUJIy4a€e OKpeMi 0OCTaBUHH 3 Mii 3arajbHOT HOPMH.

Ilpocmoposi (TepuTopiaibHi) KOJi3il BAHUKAIOTH TOJI, KOJH IPABOBIHO-
CHHH, TIpaBa, 00OB’SI3KHU IX YYaCHHUKIB MO-Pi3HOMY PETYIIOIOThCS Ha PI3HUX
TEPUTOPISX OJIHIET JiepKaBH a00 HA TEPUTOPIT PI3HUX JepKaB. YKpaiHa € CKIIa/l-
HOIO YHITApHOIO JIepKaBoro, poTe BinnoBigHo g0 Koncrutynii Ykpainu ii
JICp’KaBHUH YCTPIi IPYHTYETHCS Ha MPUHIIUIIAX €JHOCTI 1 LUTICHOCTI JIepiKaB-
HO1 TepuTOopii, a mpaBoBa cuctemMa OyIy€eThCSl HAa IPUHIUII BEPXOBEHCTBA
npasa, 0o nepedyBae y NiaJIeKTHYHIA €IHOCTI 3 MPUHIMIIOM BEPXOBEHCTBA
3akony. [Ipuuomy Koncrurynis Ykpainu Mae HaliBUILY IOPUAUYHY CHUITY, a
3aKOHHM Ta 1HII HOPMATHBHO-TIPABOBI aKTH MPUIMAIOTHCS Ha 0CHOBI KoHCTH-
TYIii i MOBUHHI BifnmoBinaTu iii. MixkHapoJHI JOTOBOPH, 3rojia Ha
000B’sI3KOBICTH SIKMX HajaHa BepxoBHoro Paioro Ykpainu, € yaCTHHOO Hallio-
HAITLHOTO 3aKOHOABCTBA (CT. CT. 2, 8, 9 Koncturymii Ykpainun). Takum 4yrHOM,
OCKLITBKH OCHOBHHUM JDKEPEIIOM KPHMIHATBHO-TIPOIIECYaIbHOTO ITPaBa € 3aKOH,
a €TMHAM OpPraHoOM 3aKOHOZAB4YOI BIau B YKpaini — BepxosHa Pana (ct. 75
Koncrutyii Ykpaiau), Mi>k HOpMaM# KPHMIHATBHO-TIPOLIECYaTbHOTO 3aKOHO-
JABCTBA HAILIOT IepyKaBU HE MOJKYTh BUHUKAaTH MPOCTOPOBI KOMi3il.

Koni3ii mpaBOBHX HOPM MOKHA MOJIOJTATH W YCYHYTH. YCYHEHHS KOJi3ii
€ MIPEepPOTraTHUBOIO 3aKOHO/IABIIS 1 BUMArae AMHAMIYHUX CIIOCO0IB (CKacyBaHHS
OJTHI€T 3 KOJTI3IHHUX HOPM, BHECEHHSI 3MiH 1 JIOMOBHEHB /0 HOPMATUBHO-ITPa-
BOBOTrO akTa i mox.). [Ipore mpaBo3actocyBay He 3aBKAM MOXKE TO3BOJIUTH
€001 BiIKJIACTH 3aCTOCYBaHHSI HOPMH IpaBa IO MOMCHTY 3MiHH 3aKOHOJIaB-
CTBA, OCKUIbKU CHUTYAIIil0, 1[0 BUHUKJIA, HOMY HEOOX1/THO BUPIIIUTH HEraliHO.
Tomy B Haymi Ta MPaBO3aCTOCOBHIN NMPAKTHII BUPOOJICHI IIEBHI CIIOCOOH
MOJIOJIAHHS KOJII31i — 3aCTOCYBaHHSI KOJI3IMHUX HOPM, 3aCTOCYBaHHS Ipa-
BOITOJIOKEHD 1 TIYMa4YCHHsI 3aKOHY.

KomiziliHi HOpMU — 11€ HOPMATHBHI PO3MOPSHKEHHS, 10 3aKPITLIIOI0ThH
npasuiia BUOOPY NOTPIOHOT HOPMU 3 AEKIIBKOX, SIKI [10-PI3HOMY PEryJIOI0Th
OJTHE ¥ Te X came BiJIHOIIICHHS. BOHM MOKIIMKaHI yCYHYTH HEY3TOJIKEHICTh
CKJIaJIOBHX YaCTHH CUCTEMH MpaBa, BPETYJIIOBATH BiTHOCUHHU MK CAMHMU
HOPMaMH, € «PETYISATOPOM YCEepearH] PeryasaTopa», HaJaloTh CUCTEMI TpaBa
JI0 TIEBHOI MIpH SIKICTh «CaMOPEryaboBaHoi cucreMu»'. Komiziiiai HopMu
HaKa3yloTh IPaB0O3acTOCYBayy 3aCTOCOBYBAaTH Ty KOHKYPYIOUY HOPMY, SIKY
BOHU BH3HAUAIOTh SIK MPIOPUTETHY, 00EpiraroTh BiJl MOMIIOK TIPU BUOOPi

! TuB.: Yepoanyes A. ®@. Tonkosanue mpasa u gorosopa. — M., 2003. — C. 42.
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OJTHIET HOPMU 3 JISKITBKOX KOJI31HHKX, 3aCTEPITaloTh BiJl MOXKIIMBOCTI MOIIH-
PIOBaJIBHOTO 200 0OMEKYBaJILHOTO TIIYMAYeHHs, CIIPUSIOTH YHI(IKaIli rmpa-
BO3aCTOCOBHOI IPAKTUKH.

He Oynp-siky Kouti3ir0 HOpM KpUMiHAJIBHO-IIPOIIECYyalbHOTO MpaBa, 1110
BUHMKA€E, MOXHA PO3B’SI3aTH 32 JOIIOMOI0I0 KOMi31HHUX HOPM, 110 OB’ A3aHO
3 TIOJIiBapiaHTHICTIO KOMI31HHUX CHTYAILiH 1 BIACYTHICTIO B 3aKOHI BUYEPITHO-
O MMPABOBOTO IHCTPYMEHTApIIO, CIIPIMOBAHOTO HA 1X pO3B’A3aHHS.

V Takux cUTyalifx Ha JOIIOMOTY IIPaBO3acTOCYyBady MPUXOASTH M0JI0-
JKEHHSI, pO3pOOIICHI 3araJlbHOI0 TEOPI€I0 MpaBa, MPHYOMY B FOPUANYHIHN Ji-
Teparypi iX Ha3UBAIOTh CIIOCOOAMH TITyMadeHHs!, IpaBUIaMu’, IPHHIMITAMI,
FOPUANYHUME TpiopuTetamu’, He3Bakarour Ha BiIMIHHOCTI B Ha3Bax, HIeTh-
s IIPO TUIIOBI MOJIOKEHHS, C(HOPMY/IbOBaHI 1€ PUMCHKUMU IOPUCTAMH 1
BXKHBaHI yIPOIOBXK BXKe 0araTboX CTOMITh.

[TocnigoBHOIO I JIOT1YHO OOIPYHTOBAHOIO Y 3B A3KY 3 LIUM BUAAETHCS
TOYKA 30Py THX YUCHHUX, SIKi BBOKAKOTh, [0 3a3HAUCHI 3arajbHi paBuia (pu-
HIUIH, CIIOCOOM TIIyMayeHHsI) Yepe3 TUIOBICTh BUPILICHHS Ha iX OCHOBI
IPOOJIEMHUX CUTYALH IPU 3aCTOCYBaHH] IOPUANYHUX HOPM peasibHO HaOyBa-
FOTh PHC MPABOIIOIOXKEHE’. J[0 iX YKCIia HajeKarh KOPEIIIOr0Ui BUIaM KOJTi3ii
CrocoOu iX po3B’sA3aHHS: i€papXiYHUIA, TEMIIOPATbHHUN 1 3MICTOBHHH.

CyTb iepapxiunoco ciocoOy MoJsirae 'y Tomy, 1o B pasi Koii3ii Hopw,
BUJIaHHX PI3HUMH OpTaHaMHU, IiJUIATaE 3aCTOCYBAHHIO aKT, KOTPHH Ma€ BUIILY
IOPHINYHY CUITy, TOOTO 32 OCHOBY O€peThCsl BEpTHUKAIbHA iepapXis [Kepen
KpPUMIiHAIBHO-TIPOIECYaIBHOTO TIpaBa (HOpMa OUIBIIOT FOPUINYHOT CHITN
CKAaCOBYE JIFO IHIIUX HOPM).

Temnopanvruil (XpOHOJOTTYHUI) BUJ PO3B’sI3aHHA KOMi3il. Y pasi BH-
HUKHEHHS CyNE€PEeYHOCTI M HOpMaMH, IPUHHATUMU OJHUM OPTraHOM Y
PI3HHH Yac 3 OTHOTO 1 TOTO % CaMOT0 IMUTAHHS, 3aCTOCOBYETHCS HOPMA aKTa,
MIPUIHATOTO MTi3HiIIe (MTi3HiIIe BUJAHUN 3aKOH CKACOBYE MOTICPEHIN Y BChOMY,
B YOMY BiH 3 HUM PO3XOAUTHCSA).

! lus.: Beneepos A. B. Teopus rocyaapcTBa u mpasa: Y4eOHUK. — 2-€ U3, —
M., - C. 529.

2 Tus.: Kyopsisyes B. H. TeopeTnueckre 0CHOBBI KBATM(DUKAIIMH PECTYILICHHN. —
M., 1963. — C. 251; Mamysosé H. Y. Bxa3. npaus. — C. 240; Yepoanyes A. @. Bxas.
npaus. — C. 45.

3 Tu.: Bracenro H. A. Jloruko-CcTpyKTypHbIE 1e(heKThI CHCTEMBI COBETCKOTO TpaBa //
[IpaBoBenenue. — 1991. — Ne 3. — C. 23; Hnozamoea-Xeeaui JI. B. Bkas. mpaus. — C. 16;
Kownrerius cradbunbHOCTH 3akoHa. — M., 2000. — C. 69; Tunie A. A. Bpemsi, mpoctpatc-
TBO, 3aKOH. — M., 1965. — C. 196-201.

4 TuB.: Mopososa JI. A. Bkas. npaust. — C. 293.

5 us.: Heznamosa 3. A. Kojunsuu B yrojaoBHoM mpase: Jluc. ... J-pa IOpUI.
Hayk:12. 00. 08. — Exarepun0ypr, 1995. — C. 83-84; Iloepednax C. I1. Bka3. mpa-
. — C. 125.
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Sxuio Mae Micue 3micimosHa KOMi3is MIXK 3arajJbHOI0 1 CIielialibHOO
HOPMaMH, 1110 MICTSTHCS B aKTaX OIHOTO a00 Pi3HOTO PiBHS, TO 3aCTOCOBY€Th-
csl crienianbHa HOpMa (crierialibHa (BUHSATKOBA) HOPMa CKaCOBYE JIIF0 HOPMHU
3araspHof). Lleil npuHUMI PUMCBHKI FOPUCTH HA3UBAJIN NIPUHLUIIOM BEPXO-
BEHCTBA CIEIIaIbHUX HOPM.

VYpaxoByroun AMHAMI3M CYyYaCHHUX TEPETBOPEHB, BBAXKAEMO 3a HEOOX1/IHE
3BEpHYTH yBary Ha J{Ba MOJIOXKEHHS, SIKFIMH TAKOX CJTiT KepYBATHCS IIPH PO3B’SI3aHHI
komi3ii. Ilo-nepite, KpimM pO3MIIHYTUX BUILE, MU IIPOIIOHYEMO 11IE OJ{HE IIPaBOIIO-
JIOXKEHHSI, SIKe, Ha HAIy TyMKY, Ma€ OJIepyKaTi BH3HAHHS B HAYIIl i FOPUIMYHIH
npaxtuili. BoHo BioOpaskae TOPU30HTAIBHY 1€papXit0 B CHCTEMI HOPMAaTHBHO-
MPaBOBHUX aKTiB 1 CTUCIIO CPOPMYITIOBATH OTO MOYKHA SIK «TIPIOPHUTET KOIH(DiKO-
BAHOTO aKkTa» abo «IIPIOPUTET Trary3eBoro koxudikoBanoro akray. Cyts ioro
TIOJISITae y TOMY, 1110 BijroBiiHO 1o cT. 3 KITK Ykpainu npoBapkeHHs 1o Kpumi-
HaJIbHHX CIIPaBaX Ha TEPUTOPIl YKPATHU 3/1IHCHIOETHCST BUKITFOYHO 32 MPaBUJIaMU
poro Konekcy. Ocodmuse micue KITK cepen iHIIMX 3aKoHIB, 11O € JyKepernamMmu
KPUMIHAJILHO-TIPOLIECYaTIEHOTO MIPaBa, € TAPAHTIEIO €THOCTI TalTy3i IpaBa, J03BO-
JIATh YHUKHYTH BUHUKHEHHS CYTIEPEYHOCTEH MK HUM Ta 1HILIMMH aKTaMH, BHPi-
IIUTH HAyKOBI CIIOPH TIPO T'Ty3eBY HAJIXKHICTh HU3KH KPUMIHATIBHO-TIPOLIECYaTh-
HUX iHcTHTYTIB. HeprumnaakoBo nipu po6oti Hax npoektoMm KITK Vkpainu itoro
PO3pOOHHKH CIIPOOYBAIIN CTBOPUTH YHi(DiKOBaHHHA, JIOTTIHO CTPYHKHH, BUTBHHI
BiJl BHYTPIILHIX CylepedHocTel akT. Jlo HbOro BKJIFOUYEHO IIaBH, L0 PErYIIO0Th
Ti TUTaHHSI KPUMIHAITEHOTO TPOIIECY, SIKi B JIAHUI Yac PO3PI3HEHO PEryITFOIOTHCS
PI3HUMH 3aKOHO/IABYMMH aKTaMH: peaOuIiTallis; IMyHITET CBIJIKIB; IPOBa/LKEHHS
Y KpUMIiHAJIBHHX CIIPaBax, OB’ s3aHe 3 MDKHAPOIAHMMH BiTHOCUHAMU; IMyHITETH
JUIUIOMAaTHYHUX MPEICTaBHULTB 1 KOHCYJILCBKMX YCTaHOB 1HO3EMHUX JIEpIKaB;
MPaBOBa JIONIOMOTa y KPUMIHAJIBHHUX CIPaBax Mpy NPOBaPKEHH] OKPEMHUX poLie-
CyaJIbHHX JTiif; BUsia4a 0ciO, sIKi BANHUIY 3JI0YUH (€KCTPAJIUIIis); Tiepeiaa i mpu-
HHATTS 3aCyWKEHUX 0Ci0; HII MMTaHHS KPUMIHAJIBHOTO CYZIOYMHCTBA, TIOB’sI3aHi
3 MDKHAPOHIMU BiIHOCHHAMU' .

Cawme KIIK € rapanTieto peanizaliii gepxaBHoi HOMITHKH Y cepi Kpumi-
HAJILHOTO cynounHcTBa. [IpakTrka HalaHHS 0COOIMBOT CHITH KOH(DIKOBAHUM
3aKOHaM, [0 CTAHOBIISITH PO Taly3el MmpaBa, OCTAHHIM 4acOM 3HAXOIHUTh
MNIATPUMKY SIK Y HayIll, Tak i B 3aKOHOTBOpUOCTI. [IpuKkinanom nporo MoxyThb
OyTu HOBI KoaM(DiKOBaHi akTH, NPUHHSATI ocTaHHIM yacoM, — LK Vkpainu,
Koneke anminicrparuBHOTo cyaounncTBa Yrpainu, I{ITK Yipainn?.

! Tus.: KpuMinanbHO-IIpoLleCyanbHuil Kojgeke Ykpainu. [IpoeKkT cTaHOM Ha
18. 11. 2005 poxky.

2 Tus., Hanp.: IIK YkpaiHu, B CT. 4 SKOTO 3aKPIIUTIOETHCS, 0 OCHOBY IIHBIILHOTO
3aKoHO/aBCTBA Ykpainu cranoBuTh Koncturyuist Ykpainu. OCHOBHHM aKTOM [IUBLIBHOTO
3aKoHOMaBcTBa YKpainu € LIK Ykpainu. AKTaMu MUBITFHOTO 3aKOHOAABCTBA € TaKOXK
1HIII 3aKOHM YKpaiHH, sIKi mpuiiMaroTecs BianosiaHo 10 Koneruryuii Ykpaiau ta LIK.

256



KomunikoBani akt Ha0yBalOTh JOMIHYHOYOTO 3HAYCHHSI ABOSIKOTO POJY.
3 071HOrO OOKY, BOHU € CBOEPITHUM «OCHOBHHMM 3aKOHOM» BIiJIIIOBIIHOT Ta-
Ty3i, 3aKPITUTIOI0YU IPUHIUITN PErYIIIOBAHHS, TPABOBI IHCTUTYTH, OCHOBHI
HOpPMAaTUBHO-TIPABOBI MTOHSTTSI, BIIACTUBI rary3i, IPaBOBUI CTaTyc Cy0 €KTIB
rajy3eBUX NMPaBOBIAHOCHH, HABAXKIIMBIII IOPUAMYHI HOPMH, MTOKIUKAHI
OyTH OpIEHTHPOM TPU yXBAJICHHI 3aKOHIB Ta IHIIMX HOPMAaTHBHO-TIPABOBHUX
aKTiB JaHoi rayrysi. 3 Ipyroro 00Ky, BOHU BUKOHYIOTH POJIb JKEpETI HOpMa-
THUBHOTO 3B’S3KY MK PI3HUMH Tary3sMU 3aKOHOJIABCTBA.

Mu He Mo)keMo noroguTucs 3 Tymkoro JI. SIkoBneBoi, sika BBaxkae, 1110
KIIK He moBHHEH NpeTeHAyBaTH Ha OCOOJIMBE MPABOBE 3HAUYEHHS CBOIX HOPM
1IO/I0 THIIMX 3aKOHIB, OCKIJILKH TI0 CYTI BIH TeX € 3aKoHOM. Te, 10 BiH €
KoaH(HIKOBAaHHM 3aKOHOM KPHUMIHAJIBHO-IIPOIECYaJIbHOTO NpaBa, He pOOUTh
1oro HOpMH aOGCOTFOTHO MPABOBUMH, Ha sIKI HEOOX1THO PIBHATHCS MIPU yXBa-
JICHHI HIIUX 3aKOHIB, 1[0 MiCTATh KPUMiHAIBHO-IPOIIECYalIbHI HOpMU'.
KonudikyBanHs akta AilicCHO HE pOOUTh HOTO HOPMHU «aOCOIFOTHO TIPABOBH-
Mmu». KIIK € cnenianizoBaHUM, KOMIIIEKCHUM, BHYTPIIIHBO Y3TOMKEHHUM,
HOPMATHBHUM aKTOM 1 JIMIIE YiTKE AOTPUMAHHS HOT0 BUMOT, 5K IiJKPECIO-
BaB M. CtporoBud, € He0OXiTHOIO YMOBOIO i €)EKTHBHOIO T'apaHTI€IO Mpa-
BHJILHOCTI PO3CITiyBaHHsI | BUPILIEHHS KPUMIHAJIBHOT CIIPaBH 10 CYTi%.

IIpiopurer KIIK o3nauae, no-nepiue, Te, 110 CEpell 3aKOHIB, SIKI peryio-
I0Th KpUMIHAJIBHO-IIpOLIeCyasbHi BiiHOCHHHU (kpiM KoHcTuTynii Ykpainu ta
MDKHAPOJIHHX JOTOBOPIB YKpaiHH, 3rofia Ha 000B’SI3KOBICTh SIKUX HaJaHa
BepxoBHoro Pajioro Ykpainu), Takox iCHY€e nieBHa iepapxist. Bepiiuny iepap-
xiyHoi mipamiau 3aiimae KIIK, cepenHio 1aHKy CTaHOBISTH 3aKOHH, IO
MICTATh HOPMHU KPUMiHAIBHO-TIPOLIECYAIFHOTO TIpaBa (KOMILIEKCHI 3aKOHN),
1, HApeITi, y MiABaJMHAX ipaMiJy PO3TaIlOBaHi 3aKOHH, K1 X04a 1 He Mic-
TATh KPUMiHAJIBHO-TIPOLECYaJIbHUX HOPM, ajie 3aCTOCYyBaHHS iX € 000-
B’SI3KOBUM 4epe3 crieludiky npeamera iX npaBoBOro peryioBaHHs.

[o-npyre, npy BU3HAYCHHI MOPSAKY MPOBAIKEHHS O KPUMiHAIbHIN
cnpasi nepeBakHo 3actocyBanHio miasirae KK, a y Bunasikax, sikio ioro
OKpeMi II0JIOXKEHHs cynepedarb KOHCTUTYLIHHUM HopmaM, — KoHeTutyuis.
SIKII0 KpUMiHAJIBbHO-IPOLIECYaIbHI HOPMHU MICTSTBCS B SIKMX-HEOYb 1HIINX
3aKOHOJIABYMX aKTax, [l HOpMHU He MOBHHHI cyniepeuntn Koncruryii Yipainn,
MIDKHAPOJHUM JIOTOBOpaM, 3rojia Ha 000B’I3KOBICTh SIKMX HajiaHa BepxoBHOIO
Panoro, Ta KIIK i miyisrators 000B’S3KOBOMY MIPUBEACHHIO Y BiTIOBIIHICTb 3
HUMHU. SIKIIO MPUIIMArOThCS HOBI 3aKOHH, KOTPI MAIOTh CAMOCTIHUI IpeMeT

! Tus.: Aroenesa JI. B. VICTOYHUKH POCCHICKOTO YTOIOBHO-IIPOLECCYaIbHOIO Mpa-
Ba: Jluc. ... kaun. ropun. Hayk. — CII6., 1999. — C. 118.

2 Tus.: Cmpoeosuu M. C. Kypc cOBETCKOro yroioBHoro npouecca. — M., 1968. —
T.1.-C.3.
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PETYIIOBaHHS, ajle TOPKAIOTHCS KPUMiHAIBHO-TIPOLECYaTbHUX BiTHOCHH, TO
BOHU MOBHHHI BiJIOBIaTH NPUHIMIIAM KPUMiHAIBHOTO MPOIIECY, MOXKYTh
3aCTOCOBYBATHUCSI TUIBKHU MICIIsI TOTO, sIK OyyTh iHKOpriopoBasi 10 KITK. Ao
cam KIIK moxe micTUTH OTaHKETHY HOPMY, 11O BiICHJIA€ 10 TOTO 3aKOHY, /1€
TE€ YW 1HIIIE MUTAHHS 3HAKILIO CBOE OUIBII PO3rOpHYyTE 3akpiruieHHs. Har-
puknan, 3akonom Ykpainu «IIpo BHeceHHs 3miH 10 3akoHiB Ykpainu «IIpo
JIepKaBHY BUKOHaBUY CIy)X0y» Ta «IIpo BUKOHaBYE MPOBAIKEHHI»» CT. §
3akony Ykpainu «IIpo BUKOHaBYE MPOBAKCHHS Oys1a TOMOBHEHA 4. 4, STKO
nepeabdavyanocs, No BUIMKA 1 BHIIYYSHHS] BUKOHABYOTO JIOKYMEHTa a00 BH-
KOHABUYOTO MMPOBAJKCHHSI 3[IIICHIOETHCS JIUIIE 32 PIIICHHSAM CYyJ1y. 3rOJIOM Y
6epesni 2006 p. qo ct. 178 KIIK Ykpainu Oysio BHECEHO BiIMOBIIHE J0TOB-
HEHHs (Ha JKaJlb, TaKi 3MiHH 1 nornoBHeHHsI BHOCAThCs 10 KITK Ykpainu He-
JIOCTaTHbO OTIEPATHBHO). 3 METOIO NMPUBEACHHS 3aKOHO/IaBCTBA YKpaiHU y
BiAnoBiaHicTh 3 monoxeHHsMu LIK Ykpainu # yHidikauii mpaBoBoro pery-
moBaHHs 110 4. 1 cT. 126 KIIK Vkpainu Oyna BHeceHa 3MiHa 1010 BCTaHOB-
JICHHS CYIOBOTO TIOPSAIKY HaKJIaJeHHS apelITy Ha BKJIaIu 3 METOIo 3abe3Ie-
YEHHs IIUBIJILHOTO MO30BY 1 MOKIMBOT KOH(icKallii MaitHa. Huzka 3MiH i
norioBHeHb BHeceHi 10 KITK Ykpainu y 3B’s13Ky 3 IPUIHSATTSAM KpUMiHAIBHO-
BHUKOHABYOTO KOJIEKCY YKpaiHW 1 T. 1.

I HaperTi, TpeTe, 10 TTOBUHHO, HA HAIIY TyMKY, XapaKTepHU3yBaTH IPUMaT
KoM (iKOBAHOTO aKTa B KPUMIHAIBHOMY ITPOLIEC] IPH PO3B’sI3aHHI KOJi3iil.
Crienrdixa ramysi npasa nepezdadae, mo Oy/1b-sKi 00MEKESHHS MPaB 1 3aKOH-
HHX IHTEPECIB TPOMAJISH y KPUMiHAITLHOMY ITPOLIECi, TIOB sI3aH1 3 PO3CITiTyBaH-
HsM a00 CYJJOBHM PO3IVISLIOM KPHMiHAJIBHOI CIIPaBH, IOBHHHI OyTH BCTaHOB-
neni Titbku B KIIK Ykpainu. AHanorivHo Mae BUPILITYBaTUCS MUTAHHS i 1110710
KOMIIETeHIIii Cy0’€KTiB, KOTpi BEyTh KpUMIHAIBHUI ITpoIIec.

[To3a cymHiBOM, HE MOXKHA 3amIepedyBaTh TOH (DAKT, 1[0 CUCTEMa JKepe
KPUMIiHAJIbHO-TIPOLIECYaJIbHOTO IpaBa € AMHAMIYHOIO 33 CBOEIO CYTHICTIO:
MPUAMAIOTHCSI HOBI 3aKOHU, BHOCSATHCS 3MIHU 1 JJOTIOBHEHHS /IO TIFOUUX.
MHOXHMHHICTB JKepel IpaBa — SABHILE, XapaKTepHe U1 PO3BUTKY HPaBOBOI
CHUCTEMH KpaiHH pPOMaHO-TepMaHChKOI paBoBoi ciM’i. [Ipore po3misayBane
MPABOIOJIOKEHHS TIPO TIPUMAT KOAM(IKOBAHOTO aKTa yCepeIuHi ray3i mpa-
Ba HE TUIBKU CIPUSATHUME PO3B’SI3aHHIO MOXKIIUBUX KOJI31i M)k HOpMaMu
MpaBa, 1110 HAJISKUTh 3aCTOCYBATH, a i JI03BOJIUTH 3aro0irTH 1X MOsBI, a Ta-
KOK TIPOHUKHEHHIO B KpUMiHAIIbHE CYJIOYMHCTBO HOPM, KOTpi HE BIIIOBI/a-
I0Th HOr0 OCHOBHUM TIPHHLIUIIAM, CYIIepe4aTh HOTO 3aBIaHHSM, IIOPYLIYIOTh
€IMHY KPUMIHAIBHO-TIPOLIECYaTIbHY (OpMY, sika 3a0e3redye 0codi, BTATHYTOI
B HiOoro op0iTy, 3aXHCT MpaB 1 3aKOHHUX THTEPECIB.

Tak, 4. 3 c1. 47' akony Ykpainu «IIpo inpopmarito» mpumucye, mo
oco0a 3BUIBHSETHCS BiJ| BIJIIOBIIaILHOCTI 32 PO3TONIONICHHs iH(popMallii 3
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00MEeKEHHM JIOCTYIIOM, SIKIIO CY/ BCTAHOBHTB, IO 11 iH(QOPMAIIIS € CyCIIiTh-
Ho 3Hauymor0. [Tonoxkenns wiei crarti cynepeyars ct. 20 KITK Ykpainw, sika
nepeabayae MmjcTaBy MPOBEICHHS 3aKPUTOTO CYJ0BOTO PO3IVISITY, & TAKOX
ct. 121 KIIK Ykpainw, sika 3aKkpirutioe, o JaHi JOCYI0BOTO CIIIJICTBa MOXKHA
OTOJIOCHUTH JIMIIE 3 JJO3BOJY CIIiT40ro abo MpoKypopa i B ToMy o0csAry, B
SIKOMY BOHHM BHU3HAIOTh MOXJIMBUM. Take OLIHHE MOHATTS, K «CYCIiIbHE
3HAUCHHSD, MOXKE MO-PI3HOMY TIIyMAuUTHCS TTOCAJOBIIMU OPTaHiB, IO Be-
IyTb 6OpPOTHOY 31 3ITOYMHHICTIO, 1 0CO0aMM, JUIS SIKMX PO3TIOBCIOKCHHS 1H-
(hopmarii — 11e crioci0 MpUBepHEHHSI yBaru, CTBOPEHHS IEBHOTO a)KiOTaXY,
ceHcartii. Ik nmpaBuio, Oyab-sika iHpOpMallis, TIOB’s3aHa 13 BUNHEHHSIM 3710~
YHHY, Iepe0iroM po3citilyBaHHs, 0CO0aMHU, 0 HOTO BUMHKIIU, Ma€ Oe3repe-
YHE CyCHiJIbHEe 3Ha4eHHs. Po3rsmyBaHe IpaBONONIOKEHHS PO MPUMAT KO-
mudikoBanoro akra — KIIK Ykpaiuu, sikuii nepegbadae 3aXo/11 HETOMYCTH-
MOCTI PO3TOJIONICHHS TaHUX IOCyA0BOTrO ciifcTa (ct. 121), cipusitume
PO3B’sI3aHHIO KOIi3ii, 1110 BUHHUKJIA.

Kpim Toro, mpu po3B’si3aHHI KOJi31i HOPM KPUMiHAIBHO-TIPOIIECYalb-
HOTO IpaBa MPaB03aCTOCOBYBaY MIOBUHEH TAKOX KEPYBAaTUCS MIPUHLUIIOM
BEPXOBEHCTBA IpaBa. 3a0e3IeYCHHsI BEpXOBCHCTBA IpaBa OCTAaHHIM 4acoM
€ OIHI€I0 3 HaBAXKIUBIMINX MPOOIEM BITUM3HIHOIT IOPUCIIPYACHIIIT, SKa
[IpUBEpTAE yBary BUCHMX, 110 HaMaraloTbcs JaTH i CBOIO 1HTeprpeTa-
iro.

[IpukiasoM IpaBoBOTO PILlICHHS, YXBAJICHOTO 0€3M0CEPEHBO Ha ITiJI-
CTaBl MPUHLIUITY BEPXOBEHCTBA MIPaBa, HAYKOBIII Ta MPAKTHYHI MTPALliBHUKN
BBaxkatoTh pinieHHs Cymosoi [lanaru y nuBinbHUX cipaBax BepxoBHOTO
Cyny Ykpainu Big 3 rpyasst 2004 p. cTOCOBHO pe3yJIbTaTiB TOJIIOCYBaHHS 110
BuOopax Ilpe3unenra Yipainu. Kpim Toro, me 2 nmucronana 2004 p. Kon-
crutyniiauii Cy YkpaiHyu BUCIIOBHUB CBOIO IPABOBY MO3HUILIO MIOJI0 PO3YMiH-
HSl BepXOBeHCTBa mpasa. CyJ MiKpecIuB, 10 BEPXOBEHCTBO MpaBa — L€
MaHyBaHHS NpaBa B CYCIIILCTBI. BepXOBEHCTBO IpaBa BUMAarae BiJi ieprxKa-
BH HOTO BTUJICHHSI y MPABOTBOPYY Ta MPABO3aCTOCOBHY AisUTbHICTH, 30Kpe-
Ma y 3aKOHH, SIKi 32 CBOIM 3MICTOM MaroTh OyTH MPOHUKHYTI Mepeaycim
1IesIMH COIIaJIbHOI CIIPaBeNIMBOCTI, CBOOOAH, piBHOCTI Tomo. OqHUM 3
MIPOSIBiB BEPXOBEHCTBA TIpaBa € Te, 10 MPaBo He OOMEXYEThCS JIUIIE 3aK0-
HOJJABCTBOM $IK OJIHIEIO 3 HOro (popM, a BKIIIOYAE i 1HIIII COLiaIbHI Peryis-
TOPH, 30KpeMa HOPMHU MOpaJi, Tpaaulii, 3BU4ai TOIIO, K1 JETiTHMOBaHI
CYCHUIBCTBOM 1 3yMOBJIEHI HOTO 1CTOPUYHO JOCSTHYTUM KYyJIbTYPHHUM PiB-
HeM. Bcei 11 enemMeHTH TipaBa 00’ €IHYIOTHCS SIKICTIO, IO BIAMOBIIA€ i7€0-
JIOT11 CIIpaBeIIMBOCTI, 1J1ei mpaBa, sika 3HAaYHOIO MipOto JlicTala BijoOpa-
xeHHs B Koncturymii Ykpainu.
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Take po3yMiHHS IIpaBa HE Ja€ MiACTaB JJIs HOTO OTOTOKHEHHS 13 3aKO-
HOM, SIKUH iHO1 MOKe OyTH i HeCIpaBeUIMBUM, Y TOMY YHCII 0OMEXKYyBaTh
cBoOoxy i piBHICTH 0coOH. CripaBeNTUBICT — OJIHA 3 OCHOBHHUX 3acall Ipa-
Ba, € BUPIMAIBHOK Y BU3HAYCHHI HOTO SIK PEryisTopa CYCIIbHUX BiTHOCHH,
OJIHUM i3 3araJbHOJIIOACHKUX BUMIpPiB mpasa’.

[TpaBoBy MO3MIIiO MIO/I0 JOTPUMAHHS cripaBeIMBOCTI KoHcTuTyIiitHNHA
Cyn Ykpainu BucnosuB y Pimenni Big 30 ciuns 2003 p. Ne 3-pn/2003 y
CIpaBi PO PO3IIL] CYOM OKPEMHUX IIOCTAHOB CI1I4Or0 1 Ipokypopa: «IIpa-
BOCYZJISl 32 CBOEIO CYTTIO BU3HAETHCS TAKUM JIMIIE 32 YMOBH, 110 BOHO Bij-
MIOBiJJa€ BUMOTaM CIIPaBEJIUBOCTI 1 3a0e3meuye e(eKTUBHE TIOHOBICHHS B
mpaBax»’.

BepxoBeHCTBO mpaBa sIK MPUHIIMII 1 K COLiaJbHUN (PEHOMEH TIJIbKH
MOYMHAE MPOKIAJaTH CO0l MUISIX, TOMY HOTO TIIyMaueHHs IMOKH IO HE €
yHi(piKOBaHUM, a PIBEHb PO3pPOOICHHS JaHOi TPOOIEeMaTHKH HE BiINOBiIa€e
noTpedaM IPUANIHOT Teopil 1 MPAKTUKHU. AJie OCKITBKU BiH 3aKpiIUICHHH B
€Bporneiickkiidl KOHBeHIIT 3 nipaB sroauau, CratyTi Panu €sponu, Koncth-
Tyuii YKpaiHu, TO MOJKHa CIIOJIBaTHCA Ha HOro MOCTYIIOBE YTBEPAKEHHS B
Hamomy cycninbeTi. [Ipukinagom Tomy € Kojeke aaMiHiCTpaTHBHOTO CYII0-
yuHCTBA YKpaiHu (HaOpaB YMHHOCTI 3 1 BEPECHS 2005 p.), sKul IpsIMO 3a-
KpinuB y 4. 1 ct. &, mo «eyn npu BUPILIEHH] CIIPaBU KEPYETHCS PUHLUIIOM
BEPXOBEHCTBA IIPaBa, BIAMNOBIAHO 10 SKOTO, 30KpeMa, JIOAUHA, ii npapa Ta
CBOOOIM BU3HAIOTHCS HABUILMMU LIIHHOCTSIMU TA BU3HAYAIOTh 3MICT 1 CIIps-
MOBAHICTb JIISITLHOCTI J€PIKaBM».

Amnanizyroun npernenaeHti €sporneiicbkoro Cyny 3 npas Joguau, Konc-
TUTYLII0 YKpainu, nmpaBosi no3uuii Koncruryuiitnoro Cyny Ykpainu, MoykHa
3pOOHTH TaKWil BUCHOBOK. 3 TIOTIISIAY IPABOTBOPYOTO Mporecy GyHKIIOHY-
BaHHs MPUHIMITY BEPXOBEHCTBA MpaBa O3HAYaE, IO Mepell IepKaBOO CTOITh
3aBJIaHHs CTBOPEHHS [TPABOBUX 3aKOHIB, sIKI yBiOpanu B cebe is1ei cripaBe/-
muBocri. Ile minkpecnus [Tnerym Bepxosroro Cyny Ykpainn y mocTaHoBi
Bix 1 nmuctonmama 1996 p. Ne 9, BkazaBmu, 1m0 «BiamoBigHo 1o cT. 8 KoHcTH-
Tyuii B YkpaiHi BU3HA€ThC 1 Jli€ IPUHLMI BEPXOBEHCTBa MpaBa. KoncTury-
iiHI IpaBa Ta cBOOO/IH JIFOJIMHY 1 TPOMa/ITHUHA € OE3IT0CEPEHBO JIFOUMMH.
BoHu BM3HAYAIOTH 1iJIi 1 3MICT 3aKOHIB Ta 1HIIUX HOPMAaTHUBHO-TIPABOBHX
aKTIB, 3MICT 1 CIIPSIMOBAHICTh JiSUTBHOCTI OpraHiB 3aKOHOAABYOI ... BIAJIH. ..
i 320€3MeUyI0ThCS 3aXUCTOM MPABOCYIID).

! us.: Bicauk Koncruryuiitnoro Cyny Ykpainu. — 2004, — Ne 11.

2 Tam camo. —2003. — Ne 1

3 Tlocranosa [Tnenymy BepxosHoro Cyny Vipainu «IIpo 3actrocyBannst Koxcru-
Tyuii Ykpainu npu 3aificnenHi npaBocyyisi» // [locranosu Ilnenymy Bepxosaoro Cyny
Vipaian 1972-2002. Odimitine Buganns / 3a 3ar. pen. [onosn Bepxosuoro Cyny Yipa-
iau B. T. Mamspenka. — K., 2003. - C. 9.
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3 morsLy 3acTOCYBaHHA MIpaBa MPaBo3acTocyBad (TEepI 3a Bce Cyas),
10 3aCTOCOBY€E 3aKOH, HE IOBHHEH OyTH 3B’S3aHUI HOTO EKCIUTIIIUTHUM
3MICTOM, OTOTOXXHFOBATH MIPABO 13 3aKOHOM, SIKHI MOKe OyTH HEeCTIpaBe -
BUM, TaKUM, 1110 OOMEXY€E MPaBO 1 3aKOHHI IHTEpECH TPOMa/ISTH 0€3 JOCTaTHIX
JUISL TOTO TijicTaB. BiH Mae po3kpuTH ifeal, 3apaiu sIKOro OyB MPUHHITHN
3aKOH, BUYJICHYBAaTH HOTO CYyTHICHE, a He (hopMaibHe 3HAYCHHS.

[TpuHIMT BepXOBEHCTBA ITpaBa Ja€ e OIMH 3aci0, 3a JIOTIOMOTOO SKOTO
MOXIIBI BiJTHOBJICHHS CIIPABEIJIMBOCTI, BU3HAYCHHS KPUTEPIIB TIpaBOMIp-
HocTi noBeniHku. [IpaBo3acrocyBad Mae paBoO BUKOPUCTOBYBATH Ll IpH-
HIUI y TUX BUIAJKaX, KOJU BiH 3aCTOCOBYE BITHOCHO BU3HAYECHY HOPMY
MpaBa, TIyMa4uTh OLlIHHE TIOHSTTS, PO3B’sI3y€ KOMi3i10 MiXK HOPMATHBHUMU
aKTaMH, 110 3HAXO/STHCS Ha OJHOMY CTYIICHI B i€papxii Jukepen Tiei uu iHmo1
rajry3i npaBsa, a BUPIIINTH aHTUHOMIIO, 1110 BUHHKJIA, 3 IOTIOMOTOI0 TPaIH-
IAHKUX 3aC001B HEMOKIIMBO.

INoganpiie HayKoBE OCMHUCIIEHHS IPo0JieM BEPXOBEHCTBA IpaBa CIpH-
STUME HE TUTbKH (POPMYBAHHIO €JJMHOTO 3arajlbHOTEOPETHYHOTO PO3YyMiHHS
uporo peHoMeHa, a i cripaBUTh Oe3MEePEYHNI TO3UTHBHUM BIUIUB Ha 3a0e3-
TICYCHHS 10TO TAaHYBAHHS B MIPABOIOPSIKY HAIIOT JIepyKaBH.

[IpoBenene mocCiHKEHHS T03BOJISIE 3pOOUTH TaKUii BUCHOBOK. SIBHIIa
KOJII31HHOCTI BiI0Opa)kaloTh TPYAHOIII Iporecy pedopmyBaHHS Cy0BO-
MPaBOBOI CHCTEMHU, 1110 BiJIOYBAETHCSA HUHI, PU3BOIATH J10 JepopMarrii
YUHHOT CUCTEMH TIPaBa, ii JeBajbBallii, TOPOIKYIOTh HITLTICTUYHE CTABIICH-
HS TPOMA/JISTH JIO 3aKOHY, BEyTh JI0 ILTIOPATi3MY TIIyMa4eHHS IPAaBOBHX HOPM,
[0 3PEIITO HETaTUBHO MO3HAYAETHCS HA TPAaBO3aCTOCOBHIN MPaKTHII.
OcHOBHUMU c1I0c00aMu MOJIOJIAHHS KOJi311 € BUIaHHS KOJI31HHUX HOPM,
3aCTOCYBaHHS IIPaBOIOJIOXKEHb 1 TUlyMaueHHs1 HopM IpaBa. [lepeBara komiziii-
HUX HOPM y KpaiHaX pOMaHO-IeépMaHChKOI CUCTEMHU IIpaBa BUMarae HaJIaHHs
HOPMAaTHBHOTO XapaKTepy MPaBOIOIOKEHHSM, CIIPSIMOBAHUM Ha PO3B’ I3aHHS
KOJIi3ii. PO3mIsiHyTI KOJI3iHHI TPABOIOJIOKEHHS Yepe3 BIICYTHICTH 1X (op-
MaJIbHOI BU3HAYCHOCTI YacTO HE CIPUHMAIOTHCS MPABO3aCTOCYBAYaMH SIK
3arajJbHO000B’A3KOBI. 3 MOIVISAY NMPaBO3aCTOCYyBayua JIyKe BaKIMBO, abn
MEeBHUI MeXaHi3M, 1110 MICTUTh y cO01 allrTOPUTM IO/I0NaHHs Koui3ii, OyB
CTBOPEHUI Ha 3aKOHOJIABYOMY PiBHI, OCKIJIbKU B KpailHaX poMaHO-TepMaH-
CHKOi CHCTEMH IpaBa apryMEHTYBaHHS CBO€T MO3MUIIii, IO CIIUPAETHCS Ha
JOKTPUHY TIpaBa, He 3aBK M 3HAXOAUTH MIATPUMKY 1 CXBAJICHHS Cepell mpa-
BO3aCTOCOBAYiB. 3BIJCH IIIIIKOM BUIIPABIAHUMU € MTPOTIO3HIIIi TPABO3HABIIIB
[IEPETBOPUTH PO3IVISIHYTI MPABOIOJOKEHHS Ha HOPMHU IIpaBa, HaaTH iM
(hopMabHO BU3HAYEHOTO XapakTepy. 3aKpiluIeHHs LUX MPAaBOMOJIOKEHD Y
3aKOHI1 JI03BOJIMJIO O TOYHO BU3HAYUTH MIPaBUIIa OOpaHHA MOTPIOHOT HOPMH,

261



/T (48)

apryMeHTYBaTH IPaBO3acTOCYBady CBOIO MO3HUIIIO Y BIAMOBITHOMY aKTi 3a-
CTOCYBaHHs TIpaBa.

Kpim iepapxiuHOTO, TEMIOPAJIbHOTO, 3MICTOBHOTO CIIOCO0IB, IpU
PO3B’s13aHHI KOJIi3iii HOPM TpaBa 000B’SI3KOBO CJIiJ BPaXOBYBATH 3aKPIIUICHHN
y Koncrutyii Ykpainu npuHIMI BEpXOBEHCTBA [IPaBa, a TAKOXK KePyBaTHCS
HPUHIUIIOM, KU MOKe OyTH Ha3BaHHUN «IIPIOPUTET raly3eBOr0 KOAH(DiKo-
BAHOTO aKTay.




HA IIO9ATKY
TBOPYOI'O IAAXY

C. 3miiscvka, 3100yBauka HKOA Vkpainu

Jlxepesia Ta ¢gopMH O3UTUBHOIO NPaBa

B niteparypi icHye 6araro pi3HMX BU3Ha4Y€Hb FOPHIMTYHOTO MTO3UTHBI3MY. B
OJTHMX BHIAAKaxX IIO3UTHBHE MIPABO BI3HAYAETHCS SIK HAKA3 CyBEpPEHa, II0 aape-
COBaHUii 10 0cobu abo 0cibd, siki nepedyBaroTh B HOTO MiAMOPSIIKYBaHH', B
JPYrux — sK odiLiiiHe IpaBo, 1110 BUAAETHCA HacaMIiepe] AepKaBHUMHU Opra-
HaMH Y BCTaHOBJICHOMY TIOPSIIIKY 1 BiIMIOBITHUM YHHOM (DIKCYETHCSI B HOPMATHB-
HO-TIPaBOBUX aKTax’, y TPETiX — SIK PealbHO iICHYIOUHil y 3aKOHaX Ta 1HIINX
JOKYMEHTaX HOPMAaTUBHHUIA PETYIISTOp, HA OCHOBI SIKOTO BH3HAYAETHCS FOPUINY-
HO 3a00pOHEeHa IMOBE/IIHKA 1 BUHOCATHCS CyIaMH Ta IHIINMU AP >KaBHUMH yCTa-
HOBaMH FOPHIMYHO 000B’SI3KOBI, IMITEpaTHUBHI BJIaJHI PILICHHSI.

OpHaK BCi Il TiAXOAHM TTOBHOK MipOIO HE PO3KPHBAIOTH 1 HE MOXKYTh
PO3KPHUTH Yepe3 CBOIO MOMIOHICTh MOHATTS 1 3MICT MO3UTUBHOIO TPaBa, 1110
MOKJIMBO JIOCSTTH JIMIIE MUISXOM BHUSIBICHHS 1 PO3KPUTTS HOr0 HalO1IbII
BaYXJINBUX PHC 1 0COOIMBOCTEH.

BincrninkoBytoun opraHiuyHM 3B’ 130K MO3UTHBHOTO TIPaBa 3 ACPKABOIO i
PO3IISAAI0YH HOTO SIK BUPIIATBEHY 03HAKY MPaBoBOi HOpMH, [. MuxaiiinoBch-
KU TIMCaB, 10 «IOPUIUYHI HOPMH CyTh HOPMH, BCTAHOBJICHI JEPIKaBOIO 5K
000B’s13k0B1». [Ipn 1IbOMy cama aeprkaBa «CTBOPIOE 3MICT IX HIISXOM CBO€]
CAHKIIiT, BU3HAHHSI, 200 MIEPETBOPIOE HOPMH, 1110 BHHUKITH THIITHM IIISIXOM, Ha
Hopmu fopuauaai»’. I, IlleprieHeBud BBaXkaB, 110 HOPMH [IPaBa — [i¢ BAMOTH
JIepyKaBH 1 110 JieprKaBa sIK JUKepesio paBa He Mo)ke OyTH 00yMOBIICHa TIPABOM.
JeprkaBHa BllaJja BUCTYTIA€ HAJl IPAaBOM, a He IIiJ] IpaBoM. Jlep:kaBa € sIBUILEM
TIEPBUHHUM, NIPABO — BTOPUHHUM. Takoro € Teopis MepIIOCTi JiepKaBH, Ha
SIKiil OYyeThCs IOHATTS [PaBa 3a 03HAKOIO IPUMYCOBOCTI*.

! Tus.: Ocmun /]oc. Onpenenenue 00nacTy IOPUCIPYICHINH // AHTOIOTHSI MUPOBOA
npaBoBoil Meiciu: B 5 1. — T. 3: EBpona-Amepuxa XVII-XX B. — M., 1999. — C. 401.

2 TuB.: Ynopos H. B., Cxamym b. A. ECTeCTBEHHOE U IIO3UTHBHOE TIPABO: TIOHSITHS,
HCTOpUS, TEHJCHIIUH U NIePCIeKTUBHI pa3BuTHs. — Kpacuonap, 2000. — C. 33

3 Muxaiinosckuii M. B. Ouepku ¢unocoduu npasa. — Tomek, 1914. — T. 1. — C. 70.

4 TuB.: lepwenesuu I @. Obmiast Teopus mpasa: Yue6. nocod. (m3x. 1910-1912). —
M., 1995. - T. 1. - Bom. 1. - C. 252.
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ImMmepaTrBHMIA XapakTep NO3UTHBHOTO MPaBa MO-Pi3HOMY MPOSIBISETHCS
B IEMOKPAaTUYHUX, aBTOPUTAPHUX, J1iOepalbHUX, TOTATITAPHUX PEKUMaX,
ane te3a Jlx. OcTiHa Mpo mpaBo SK PO KOMaH/y CyBepeHa B 0c00i JepkaBH,
MOHapXxa a0 «iHILIOTr0 CyBEPEHHOIO IHCTUTYTY, 1110 BUCTYIIAE K BUILA MO~
THYHA {HCTAHIIs» !, XapaKkTepu3ye CyTHICTh nux npunucis. i komanmu
CHpUIIMAIOTHCS PI3HUMU JAEp’KaBHUMHU OpraHaMM 1 HacaMIepe CylaMu sK
oiIiiiHI CTaHIAPTH, BIAMOBIIHO J0 SKUX MOBUHHO 3/11HCHIOBATHCS TPABO-
Cyd 1 B MeXax SKUX OBUHHA OylyBaTHCS 1X IOBEIiHKA.

[To3uTuBHE NMPaBO XapaKTEPU3y€eThCs (POPMATBHICTIO, IO BUPAYKAETHCS
B pi3HUX (OpMax, IPH IIbOMY MPIOPUTET BIIAETHCS HE COIIalIbHINM CYyTHOCTI,
a roro (popmanbHO-IOpHIMYHII CTOpOHI. B nepxkaax, e B He3MiHHOMY a00
MOJICpHI30BaHOMY BHUIJISIII 30€pIraroThCsl TPAIUIII] MO3UTHBHOTO TpaBa, op-
raH, 1110 3aCTOCOBYE ITPABO, MAJIO IIKABUTKLCS CaMe COI[IalIbHUMH aClIeKTaMu
MpaBa, 1110 MiAMIHSIOTECS Y JisX [HOTO OpTraHy (opMaIbHO-IOPUANYHUMU
ACTICKTaMH>.

[opsxa i3 3a3HaYEHUMHU pUCAMU Ta 0COOIMBOCTIMM ITO3UTUBHE IPABO
XapaKTepU3yEThCs 1 IHIIMMHU NPUTAMaHHUMH HOMY o3Hakamu. Cepes HuX
CJIiA BIA3HAYUTH 1HCTUTYL[IOHAJILHUN XapaKTep MO3UTHUBHOIO IIpaBa, 110
BUPAXaeThCs B HOTO iCHYBaHHI 1 (pyHKIIIOHYBaHHI SIK «30BHI 00’ €KTUBOBAHUX
IHCTHTYTIB, (hOPMaIi30BaHUX IOPUIUYHUX HOPM, BUPKEHUX y 3aKOHAX,
IHIKMX 3arajgbHO000B’ I3KOBUX HOPMATUBHUX IOPUIUYHHUX JOKYMEHTAX)’.

Oco0IHMBICTIO TO3UTUBHOTO 1IPaBa € i Te, 0 BOHO TIOPIBHSHO 3 BIYHNM,
NPUPOIHUM NIPABOM, SIKE CYTIPOBOJDKYE JTFOJICTBO 3 MOMEHTY HOTO 3apOKEH-
Hsl, JOPMYETHCS JUIIEC Ha €Talli IePexXoAy JIFOJCTBA /10 IUBLIi3alii, KOJIu
BUHUKAIOTh 00’ €KTMBOBaHI OCHOBHU JJIsl CBOOOM OKPEMOT JIFOJIMHU — HaJl-
JMIIKOBUH IPOAYKT y BUINISAAI IPUBATHOT BIACHOCTI 1 BITOKPEMIIEHHS OKpe-
MOro iHIuBiga*.

Cepen BiIMIHHUX PUC 1 0COOIMBOCTEH MO3UTHBHOTO MIPaBa MOPIBHSHO 3
TPUPOIHUM IPABOM B FOPHIMYHIH JTiTEpaTypi BU3HAYAIOTHCS BBEJICHHS B 00Ir
HOHATTS Cy0’€KTUBHOTO IpaBa SIK OX1AHOTO BiJl 00’ €KTHBHOIO, BCTAHOBJIE-
HOTO JIepsKaBOIO TpaBa’; BiICYTHICTh MOCTIHHOTO a00 JOCTATHBO CTIHKOTO
3B’A3Ky MK IOBUTHBHUM IPaBOM 1 MOPAJIJIIO, MIXK YSIBICHHSAMH IIPO IPaBO
TaKHUM, SIK BOHO €, 1 SIKHM BOHO «IIOBUHHO OyTH HacMpaBi».

' Ocmun Jic. Bxas. mparpst. — C. 402.

2 TuB.: MicTopus MONMTHYESCKUX U MpaBoBbIX yuenuii / [Tox pexn. A. U. Jlenncosa,
0. D. Jleiicta. — M., 1978. — C. 188-189.

3 JTu.: Anexcees C. C. ®unocodus mpaBa HCTOPHS K COBPEMEHHOCTh. [IpobieMsl.
Tenpennuu. [lepcnexrussl. — M., 1997. — C. 29.

4 us.: Tam camo. — C. 29.

5 ITus.: Teopus rocynapctsa u naa / OtB. penaxropsl B. M. Kopenbckuid, B. 1.
Ilepesanos. — ExarepunOypr, — 1996. — C. 221.
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J1yist BUSIBJICHHS 1 BU3HAYCHHST KOHKPETHHX JKepes 1 popM MO3UTHBHOTO
TpaBa CJIiJl ypaxoBYBaTH HE TUIbKH 3arajibHi 03HAKH, a i KOHKPETH, Crierugiy-
HI 0COOJMBOCTI MO3UTUBHOTO MpaBa, MPUTAMaHHI HOMY Ha PI3HUX eTarax
CTAHOBJICHHS 1 PO3BUTKY. Y 3B’A3KYy 3 IIUM y HAyKOBUX JOCIIPKEHHSIX 3BEp-
TaEThCsl yBara Ha Te, 10 HEOOX1THO YiTKO MMO3Ha4aTH pi3Hi eranu abo craii
PO3BUTKY IO3UTUBHOIO MpaBa i He OMYCKAaTH OTOTOXKHEHHS KJIAaCUYHOTO
FOPUMYHOTO MMO3UTHBI3MY 3 Heoro3uTrBi3MoM'. Ha KoXHOMY icTopudHOMY
eTari po3BUTKY MTO3UTHBHOTO NpaBa BOHO Ma€ HE TUIBKU CITUIBbHI 3 THIIUMHU
eTaramMu Horo po3BUTKY O3HAKH 1 PUCH, a i CBOT 0COOIMBOCTI, 1[0 CTOCYIOTb-
Csl PI3HUX CTOPIH, Y TOMY YHCII (POPM 1 JUKEPEIT IIO3UTHBHOTO MpaBa.

Jlst moxepest 1 hopM KIIaCHYHOTO MO3UTUBHOTO MPaBa XapakTepHuii 0e3-
MOCepe/IHiii 3B’ 30K IpaBa 3 JIEPKABHUM CyBEPCHOM, SIKUI BBaXKA€THCS OC-
HOBOIO ITO3UTHBI3MY, Ha BiIMiHY BiJl CIOKOHBIYHO C()OPMOBAHOI 1 TIOIIHPEHOT
B KOHCTHTYLIHHOMY IpaBi JyMKH IIPO Te, IO HE TIIBKU AepiKaBa € HOCIEM
cyBepeHHO1 Bnaau. [lo3utuBHe npaBo, sk nucaB Jx. Octin, GopMmyeThes B
pe3yibTaTi HOpMOTBOPYOI JiSUTBHOCTI TPHOX JIep)KaBHUX CyO €KTIB, a came:
a) MOHapXxa sk CyBepeHa i Hocisl BUIIOT OJIITUYHOI BIIau B KpaiHi; 0) oci0,
10 3HAXOJSATHCS B MPSIMOMY HIAMOPSAKYBaHHI HOCIEBI BHIOT TOJTITUYHOT
BJIa/IM B KpaiHi; B) 0Ci0, 1110 3aliMarOThCs BiJ IMEHI BEPXOBHOI BIain TIPaBO-
3aCTOCOBHOIO JisUTbHICTIO?. YV OUIBII Mi3HHOMY BapiaHTi «KJIACHYHOD» KOH-
eIl MO3UTHBHOTO MpaBa PoJib MOHApPXA SIK JIEPKABHOTO CyBepeHa yepes
OypXJIBHH PO3BUTOK IPEACTABHUILKIX IHCTUTYTIB OyIa BUTHCHYTA i 3aMi-
HEHa Ha BIJIMOBIIHY POJIb BUIIIOTO 3aKOHOIABYOI0 OpraHy — MapiaMeHTYy.

[To3uTHBICTCHKUIA MiJXiJ] IO TIpaBa ChOTOMIHI, K 1 paHille, XapaKTepH-
3y€TBCSI TUM, IO MPABO PO3IIISAAETHCS BUKIIOYHO K NPOIAYKT AepkaBH (ii
BJIaJI1, BOJI, PO3CYAY, CBaBOJII) 1 3BOAUTHCS 0 MPUMYCOBO-BIAJHUX YCTa-
HOBJICHb Y BUIIISA/II 3aKOHIB, YKa3iB, IOCTAHOB, 3BHYAIB, CYJJOBUX IMPEIICCH-
TiB, TOOTO JI0 3aKOHY, 110 O(iiHO HAIIEHO BIaJHO-ITPUMYCOBOIO CHIIOHO,
1 1110 «IIPUMYCOBICTb SIK BiJIMITHA O3HAKa MpaBa TIYMAYUThHCS HE SIK HACIIIOK
OyAb-KHX 00’ €KTUBHUX BIACTUBOCTEH 1 BUMOT TIPaBa, a K BUXIJHHH, IIpa-
BOYTBOPIOIOUNH 1 NPaBOBU3HAYAIOUMI YMHHUK, K CHIIOBE (HACHJIBHULIBKE)
TIEPIIOKEPEITO TIPaBay’.

Inei npo cninbHICT IapaMeTPiB MO3UTUBHOIO 1 IPUPOJHOTO IIpaBa, 110
TpaHC(HOPMYBAIHCS B 3aX1IHUI BapiaHT HEOTIO3UTHBI3MY Y BUIVISIII TOKTPH-
HU «M’SIKOTO TIO3UTHBHOTO MPaBay, 3aBHA PO3BUBAJIKCS B FOPHIMYHIM JIiTe-

! us.: Batimun M. H. CymHocTs nipaBa (COBpeMEHHOE HOPMATHBHOE TIPABOIIOHH-
MaHME Ha TpaHu JByX BekoB) — CapatoB. — 2001. — C. 6-7.

2 us.: Ocmun [orc. Bkas. npaus. — C. 403.

> TOpuauueckas suipkionequs npasa / [lox o6ur. Pex. b. H. Tomopauna. — M.,
2001. - C. 785.
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parypi. Ha mouarky XX ct. €. TpyOeubkoii mepekoHyBaB, 10 «IIPOrpec,
TOOTO MOCTYNAJBHUHN PyX MpaBa g0 A00pa, MOKIUBHIA JHIIE OCTUIBKH, OC-
KIUTBKM HaJl IPaBOM MO3UTHBHUM € BHIIIE MOpaibHe, a00 MPUPOAHE MPaBo,
110 CITyTy€e oMY OCHOBOIO 1 KpuTepiem»!. B icTopii mpaga ifes mpHpOIHOTO
npasa BiZirpa€ poJib MOTyTHHOT'O ABUI'YHA: BOHO AA€ JIOAMHI CUITY IiAHATH-
csl Haf il ICTOPUYHUM CEpPEJOBUIIEM 1 PATYE BiJl paOCHKOTO TTOKIOHIHHS
YUHHOMY IIpaBy?.

Ioni6GHi i€ef npo CHibHICTH MO3UTUBHOTO 1 IPUPOIHOIO IIpaBa PO3BHUBAB
takox I. [1piH, Skl BBaXkaB, 110 MO3UTHBHE MPABO «IPYHTYETHCS HA BiJIO-
MOMY HE3PIJIOMY CTaHi JIFOICHKUX JYI», 3MIHIOETHCS 3 YACOM, 1 TIOKH TS
HE3pUIHIA CTaH HE 3MIHUTHCS, KIIO3UTUBHE MPABO ICHYBATHUME SIK JIOLLJIbHA
(dbopma miaTPUMKU TPUPOAHOTO mpaBay’. OCHOBHE 3aBIAHHS O3UTUBHOTO
npasa TOJIATAE B TOMY, 100 «CIPHUHATH 3MIiCT IPUPOJHOTO MpaBa, MOLIH-
pPHUTH HOro Yepe3 HU3KY MMPaBUJI 30BHILIHBOI MOBEIIHKH, 1110 MPUCTOCOBAHI
JI0 YMOB JaHOTO JKUTTS 1 10 OTped JaHOro Yacy, AOAaTH LM IpaBUiIaM
neBHy (opMy i CIIOBECHE 3aKpITUICHHS 1, JaJli, TIPOHUKHYTH JI0 CBIZIOMOCTI 1
BOJI JIFO/ICH SIK aBTOPUTETHE BETIHHI»",

Inei, mo cTocyIoThCS CHIIBHOCTI MO3UTUBHOTO 1 IPUPOJHOIO NpaBa,
HEIIPUIYCTUMOCTI iX IIPOTUCTABIICHHS OIMH OTHOMY PO3BHUBAIOThCS 1 B JaHUIN
yac — Ha noyatky XXI c¢t. OcHOBHa yBara Ipy LIbOMYy Haif4acTillle aKLeH-
TY€THCS Ha 3’ICYyBaHHI X 0COONMMBOCTEH Ta BUSIBIICHHI HETaTHBHUX HACIIKIB,
10 MOXKYTh HACTATH, SKIIO MPOTHCTABIISIOTHCS MPABO 1 3aKOH, HACHIIKAMH
4Oro € HeroBara o 1pasa, MOPYLICHHS YHHHOTO 3aKOHO/IABCTBA, MPABOBHMA
HIT1J1i3M TOIIO.

[pu anami3i cyyacHUX KOHICTILII FOPUIUIHOTO MMO3UTUBI3MY CTa€ Ove-
BUJIHUM, 110 BOHH BUHUKAIOTh HE HA TOJIOMY Miclli, a (iKCYIOTh KOHKPETHi
3MiHH, IO B1IOYBAIOTHCS SIK y CAMOMY MPEIMETI X JOCHIKEHHS — T03H-
TUBHOMY TIPaBi, TaK i B JEPKaBHOMY MEXaHi3Mi, [0 TOPOJKYE Ie MPaBo.
[Ipu upomy He HaeTbes MPo MPUHLKIIOBY 3MiHY IIPUPOIM 1 XapakTepy cydac-
HOT'O O3UTUBHOTO IpaBa i JeprkaBy HOPIBHAHO 13 CEPEHBOBIYHUMMU AepiKa-
BOIO 1 ITpaBoM, a0 K PO HAPOCTAIOUY CHUIbHICTH TO3UTUBHOTO 1 TIPUPOJI-
HOTO TIpaBa. EBomtonifiHi 1 peBOMIONiHI 3MIHHM, 1110 BIIOYJIUCS B JIEpPyKaBHO-
IPaBOBOMY MEXaHi3Mi 3a OCTaHHI CTONITTSI, BiTOOpakeHI HE TUTBKH B TEOPIsIX,
0 HATOJIONIYFOTh PO MPUPOIHY CIUTBHICTB 1 OCTYTIOBE 30JIMKEHHS TT03H-

U Tpybeyxoi E. H. Duuukioneans mnpasa (M3, 10 3alKUCKaM CTyaeHToB. — K.,
1906). — CII6., 1998. — C. 51.

2 Tus.: Tam camo. — C. 51.

3 Unoun 1. A. Teopust npasa u rocyaapcrsa / [lox pen. u ¢ npequcit. B. A. Tomcu-
HOBa. — M., 2003. — C. 204.

* Tam camo. — C. 205.
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THUBHOTO 1 MPUPOJIHOTO TpaBa, a i y YUCICHHUX AOKTPUHAX, 10 BigoOpa-
KaIOTh TOM a0o 1HIIMII XapakTep B3aeMOJii AepkaBu 1 npasa. 30KpeMa,
Ha movyatky XX CT. BUHUKIHU Taki Teopii: Teopis caMOOOMeKeHHS 1
caM03000B’s13aHHs epiKaBu', 3TiTHO 3 KOO JepiKaBa, BCTAHOBIIOIOYH
IOpUIMYHI HOPMH, camMa oOMexye cede 3aKOHaMH, JOKH BOHHU HE Oy1yTh
CKaCOBaHi 3aKOHHUM MOPSIIKOM?; KOHIIETIIIisi OOMEKEHHS JIePKaBHOI BJIa K
IPOMaJTHCHKUM CYCIIIJIBCTBOM Yy Pa3i cripod BUXOY ii 3a MeXi IIpaBoOIoOpsa-
Ky, BCTAHOBJIEHOI'O KOHCTUTYLIIEIO 1 3aKOHAMU BiJIIOBIAHOI AeprKaBH; TEOPis
TPOMaJITHCHKOTO THCKY, BIJTIOBITHO /IO SIKOi HAWBA)KITUBINII Iep>KaBHI aKTH
YXBaJFOIOTBCS HE 1HAKIIIE, SIK ITiJ] BIUIMBOM Pi3HUX COIIalIbHO-TIOJI THYHUX
00’€IHaHb 1 3 ypaxyBaHHSIM iX IHTEPECIB; KOHIICIIIIS, 3T1IHO 3 SIKOI0 HaIMIp-
HO PO3IIUPIOETHCS TIOHATTS JICPKABH, aXK JIO OTOTOXKHEHHSI IEPIKaBH 3 Cy-
CIILIBCTBOM.

OCHOBHOIO METOIO 1 MPU3HAYECHHSM OUIBIIOCTI 3 Ha3BaHUX JOKTPHUH, 110
BiJoOparkau 3MiHH, SKi BiIOyBaIKCS B JIeP)KaBHO-IIPABOBOMY MEXaHi3Mi, a
TaKOX y B3a€EMOBIJIHOCUHAX JIEPKABH 1 TIpaBa, OyJIo JOBECTH 3aCTapillicTh
KOJIMIIHIX MOTJISIIIB 1 TEOpid, M0 pO3MISAANN 3 TPATUIIHHUX TO3UTHUBICT-
CHKMX TIO3HMIIIH JIeprKaBy 1 IPaBo He SK BiTHOCHO CaMOCTIHI 1 caMooCcTaTHi
SIBHIIIA, & SIK TT/IJIeTIT, JKOPCTKO «IIPHB’sI3aHi» 10 Jep>KaBHOI MaIlIMHK TIPaBOBI
IHCTUTYTH.

Po31mmproroun MOHSTTS JIepIkKaBH JI0 «JIePKABHO-OPTaHi30BaAHOTO CyC-
MUTBCTBA», PEMIPE3CHTYIOUH 11 SIK IHCTHTYT, 110 caM03000B’s13ye cebe i Jii€ B
MeKaX YMHHOTO 3aKOHOJIABCTBA i B IHTEpeCcax yChOro CyCIIbCTBA (KIIPaBO-
Ba JIepKaBay, «JIepiKaBa 3arajbHOr0 OJIarofeHCTBa», «3aralbHOHAPOIHA
JepxKaBa» Ta iH.), IPUXUIBHUKH OUTBIIOCTI TEOPiii HEOMO3UTHBICTCHKOTO
HarpsiIMKy HaMarajiucs MPeACTaBUTH CY4acHi IePKaBHO-IIPAaBOBI IHCTUTYTH,
a pa3oM 3 TUM 1 XapakTep B3aeMOJIIi Jiep)KaBu 1 rpasa B iHIIOMY cBiTIi. He
MiAJaI09 CYMHIBY Te€, 1110 IO3UTHBHE IPABO Pa3oM 3 HOTO pi3HUMH JKepe-
namu 1 popmamu sk OyIno, TaK 1 3aJIMIIAETHCS TOPOPKEHHSM JIep)KaBu Ta ii
BOJTi, HEONIO3UTHBICTH BiJICTOIOBAIIM TE3y PO TeE, IO JepXKaBHI IHCTUTYTH
IIiJ] BIJTMBOM HU3KH COLiaJbHUX YMHHUKIB, yTPAualOTh CBOIO KIIEPBUHHY
YHUCTOTY» 1 TPAaHC(OPMYIOTHCS B HOBI, MAKCUMAJIbHO HAOIMKEH] 110 CYCIUIb-
CTBa IHCTHUTYTH.

Ha ocHOBI 1aHOT T€3W B Cy4yacHil HAayKOBill JiTeparypi po3BUBAIOTHCS
JIBA TIJIXO/TM: OJIMH — PO 3MIiHY IMIIEPATHUBHOT PUPO/IH 1 XapaKTepy JepixKa-

! us.: Ennunex I O6uiee yuenue o rocymapcrse. — CI16., 1908. — C. 268-273.

2 Tus.: Kucmsxosckuti @. JIekiyu 1o o01eMy rocyapeTBy 1 npasy. — M3, 2-e. — M.,
1912. - C. 136-145.

3 u.: Muxatinoeckuii M. B. Ouepku ¢punocopuu npasa. — Tomck, 1914, —
T.1.-C. 70.
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BU, HE 3/1aTHOT TPOYKYBaTH B OHOOIYHOMY TIOPSIKY aBTOPUTApPHE 32 CYTTIO
MO3UTUBHE MIPaBO, a APYTHH — MPO MOCTYIOBE 30JMKEHHS B MPOIIECi pO3-
BUTKY CyCITUIBCTBA 1 Jep>KaBU MO3UTUBHOTO 1 MPUPOIHOTO MpaBa. 3a3Ha4yeHi
X0 CHPSMOBaHI Ha Te, a0U MOM’SIKIIIUTH YKOPIHEHE B MAcOBiil CBiJ0-
MOCTI YSIBIEHHS PO JIepKaBy K PO MOHOIIONICTA B Taily3i MpaBOTBOPYOCTI,
SIKUH CTBOPIOE 3aCHOBaHI HA MPUMYCOBIH CHIJII HOPMAaTUBHI aKTH, KOTpi HE
TITBKH HE BIIOBIaI0Th IHTEpEcaM CYCIILCTBA, a HABIAKH, IILIIKOM CyTIepe-
4aTh 1 BUAAOThCA Ha mKoAy M. ITopsn 31 cipobamu 3MIHUTH IMIJDK AepiKa-
BH — MOHOIIOJIBHOTO BUPOOHWKA, KOHTpoJiepa 1 cy0’€KkTa, M0 3aCTOCOBYE
MMO3UTHBHE MPABO, B IOPUAMYHIN JITEPaTypi 3aBHA POOHIHCS CIIPOOH 3Mi-
HUTHU Ha Kpalle YSBJICHHS 1 TIPO MOHSATTS, 1 PO 3MICT O3UTHBHOTO TIpaBa.

BinOyBaeThcs 1€ NUIAXOM HE TUIBKH «30JIMKEHHS» MO3UTUBHOTO,
0(]ILIIfHOTO 32 CBOEIO MPUPOAOIO MIPpaBa 3 HEODIiHHUM, TPUPOAHUM TIpa-
BOM, ajie i yepe3 po3MMUpPeHHs iHoro moHATTSA. Tak, Ko TpaaumiiHe
YSIBIIGHHSI TPO TIO3UTHUBHE MPABO I'PYHTYETHCS HA TOMY, 1110 BOHO € pe3yib-
TaTOM BUKJIIOYHO JIep’KaBHOI MPAaBOTBOPYOCTI, LII0 HAJ HUM CTOITh 1 HOro
3a0e3redye TUIBKU JIep)KaBHA CUIIA, ACPKaBHUN aBTOPHUTET, TO OHOBJICHE,
PO3IIKPIOBAJIbHE TIIyMAa4€HHS 1 pO3yMiHHS O3UTUBHOTO NPaBa BUXOIUTh
3 TOT0, 1110 BOHO MOPOAXKY€ETHCS 1 3a0€31eUy€eThCs He TUIBKH JepKaBHUM, a
W IHIIMM «30BHIITHIM aBTOPUTETOM.

PisHuns pu miboMy mosisrae e y Gopmax i crocodax 3ade3rnedeHHs
[OTO JIOMIHYBaHHS y Gopmax i Jpkepenax (popMallbHUX 1 peajbHUX) CTBO-
PIOBAHOTO 1M MO3UTUBHOTO MpaBa. B yMoBaxX aBTOpUTApHUX 1 TOTATITAPHUX
PEeXKHUMIB JKEPEIIOM IMO3UTHBHOTO IPaBa BUCTYIIAE AepKaBHa BOJIS, 110 cop-
MyBajacs Ha OCHOBI 3arajbHOJEPKaBHUX, CYCIIIbHUX, 1HAUBIAyaTbHHUX Ta
iHmmx intepecis. 11o s cTocyeTbest POpM MO3UTUBHOTO TpaBa, TO K TaKi
BUCTYMAIOTh HOPMaTUBHO-NIPABOBI aKTH, 1[0 BUJIAIOTHCS Jep>KaBHUMHU Opra-
HaMH YCIX BUJIB 1 piBHIB. 3p0O3yMilio, IO MPHU I[bOMY MAIOThCSl HA yBa3i HE
TIJIBKU KOHCTUTYIINHI 1 TOTOYHI 3aKOHH, a i yci MiA3aKOHHI aKTH, 1110 BU/Ia-
I0TbCA Ha iX OCHOBI 1 Ha TX BUKOHAHHS.

JepxaBa, KoTpa BUJa€ i 3a0e31edye BUKOHAHHS BUMOT, SIKi MICTATHCS B
HOPMaTHBHO-TIPABOBHX aKTaX, TPAJAHIIHHO PO3IVISIAETHCS K «HAHOUTBII
CIIPHUSATINBUN IPYHT ISl PO3BUTKY IpaBay»'. Buxomsuu 3 TOro, 1110 €11Ha B
Jiep>KaBi BEpXOBHA BIIaIa, K nrcaB |. MUXaiIOBChKHMA, «HETIOAUTHHO MaHy€e
HaJ YCIM HaCENIeHHSM JaHOi TepUTOPil, HEMUHYYE BUTUIMBAE HACTYITHUN
HaJ[3BUYaliHO BaYKJIMBHUI BUCHOBOK: JUISI TIpaBa, 110 JIi€ yCepeIrHi IepKaBHy,
TUM BHIUM 30BHIIIHIM aBTOPUTETOM, IO CAHKIIOHYE FOPUIUYHI HOPMH, €
JiepskaBa B 0c00i ii BEpXOBHOT BiTam»’.

' Muxaiinosckuii . B. Bka3. mparst. — C. 70.
2 Tam camo. — C. 71.
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B ymoBax nibepaibHO-IeMOKPaTHYHUX PEXKUMIB, JIe TIO3UTHBHE MIPABO
(hopMy€eTBCSI HE TUTHKU HA CYTO JIEp’KaBHIH, a i Ha HeJepXKaBHIM OCHOBI,
MUTaHHS TIpo Horo GpopMH 1 JpKepera, BUPIIIYeThes iHakme. Jxepenamu
MIO3UTUBHOTIO NpaBa y (OpMatbHO-IOPUIMYHOMY CEHCI1 € HE TIIbKU JIepiKaB-
Ha BOJIsL, & i BOJIS 1HIIUX COMLIaJbHUX 00’ €HaHb, 0(IlIHHO TPUISTHUX JI0
MIPaBOTBOPYOTO MPOIIECY, — BOJIS aBTOPUTETHUX MPOLIAPKIB CyCIHiJIbCTBA,
cepeq SIKUX 3aJIe)KHO BiJ ocoOnuBocTel Tiei abo 1HIIOT 1ibepanbHO-1eMOK-
paTH4YHOI Jep)KaBU MOXKYTh OyTH pi3Hi Oi3Hec-rpynu, 00’ € AHaHHS, TIPO-
(beciiiHi crinku, rpoMaaCchKi opraHizailii Ta iHII acoriarii.

Cka3zaHe He O3Hada€ iIrHOpYBaHHS BOJI HellepyKaBHUX 1HCTUTYTIB, O[1-
HaK, He3Ba)Kalouu Ha 3HAYHUN BIUIMB LIUX CUJI Ha JIepKaBy, BOHU HE MalOTh
BHPIMIAJIFHOTO 3HAYCHHS B Npomneci GopMyBaHHS MO3UTHBHOTO MpaBa.
Binbm Toro, yci BOHM, HE3Ba)KAIOUHU HA CBOIO (POPMATbHO-IOPUJANYHY 1
(haKTUYHY 3HAUYIIICTh, CTBOPIOIOTHCS HA OCHOBI i HA BUKOHAHHS CTBOpE-
HOTO JIep»KaBOIO MMO3UTHBHOTO MpaBa 1 y CBOTH MisIBHOCTI JOIEPKYIOThCS
BHUMOT 1IbOT'0 NpaBa. BoHU He € caMOCTIHHUMMU 1 CaMOAOCTAaTHIMU TBOPLIS-
MU MTO3UTHUBHOTO IpaBa, a AIF0Th 3 JI03BOJTY, MMONEPEIHbOI a0 HACTYITHOT
CaHKIII1 IepKaBu.

He cuix BUKITIOUaTH TOTO, 10 B MAaOyTHHOMY Pi3Hi Hellep KaBHI iHCTH-
TYTH CTaHYTh LIJIKOM CAaMOCTIHHUMHU Cy0’€KTaMH IPABOTBOPHUOTO IPOIIECY,
aJie CbOTOJHI BOHU BIJIrpaloTh y JaHiil cdepi apyropsany poius. IIpaBosi
aKTH, 110 BUAAIOTHCSI HUMH, — CBOEPITHI ()OPMHU MO3UTUBHOTO TIpaBa — €
JIMLLIE JONOBHEHHAM /10 TPaAULIHHUX (OpM LbOTO mpasa.

OTKe, CIOCTEePITalThCs MPOLIEC MTOCTYIIOBOTO 30JIMKEHHS TPUPOTHOTO
1 IO3UTHBHOTO NpaBa, 3arl03MYEHHS MOPAJIbHUX 3aca]] IPUPOJHOTO paBa Ta
ix TpaHCc(hopMallis y TpaauiiiHi GopMH MO3UTUBHOTO MpaBa.

0. Conosiios, actiipaut HFOA Ykpainu

Oco0aMBOCTI COLIATIBLHOTO CTPAXYBAHHS
Bi/Jl HEIIACHUX BUIA/IKIB HA BUPOOHUUTBI

O00B’s13K0BE CoLliaJIbHE CTPaXyBaHHsI BiJl HEIACHUX BUIAKIB Ha BUPOO-
HULTBI € HEBiJI'€MHOIO YaCTHHOIO MPOLIECY CYCIIBHOTO BiATBOpeHHs. B Yipa-
HI TpHBa€ MONITYK ONTUMAIBHHX IUIIXIB OpraHi3alii CHCTEMH CTPaxyBaHHS
npoeciiHUX PU3MKIB, y TOH ke Yac y CBITI HAKOMUYCHO YMMAJIUI JOCBI]T
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TI0 BIPOBA/PKEHHIO 1 MTIBUIIICHHIO €()eKTHBHOCTI JaHOTO BUIY 000B’I3KOBOTO
COLIIAJILHOTO CTpaxyBaHHs, 10 JOTETep HE BPAXOBY€EThCSL.

[ToTo4HMIT CTaH CHCTEMHU CTPAXOBOTO 3aXHCTY MPAIIOI0YOT0 HACCICHHS
3000B’s13y€ NPOAOBKYBATH i PO3BUBATH 3yCHJUIS BUEHUX, OPTaHiB 3aKOHO-
JIaBYOi Ta BUKOHABYOI BJIaJ, YHOBHOBAKEHHUX JAEP)KaBHUX 1 IPOMaICHKUX
opraHizauiii Mo BIOCKOHAJIEHHIO MaTepialbHOTO 3a0e3redeHHs TPOMaIsH,
SIKI THMYaCOBO a00 MOCTIMHO BTPATHIIN TIPAIe3/IaTHICTh YHACIIIOK peai3a-
1ii mpodeciiinoro pm3uky. CTaTUCTHYHI TaHi CBiTYATH, IO KiTBKICT HElac-
HUX BUIIAKIB HA BUPOOHUITBI B YKpaiHi B JIeKLIbKaA pa3iB BUIIIE, & CTPAXOBe
3a0e3Me4yeHHs ICTOTHO ciadlie MOPIBHAHO 3 PO3BUHYTUMHM KpaiHamu. Tomy
Tpeba npoaHaii3yBaTH YMHHY CUCTEMY COIIaJIbHOTO CTPaxyBaHHs BiJ He-
IIACHUX BUIAJIKIB HA BUPOOHUIITBI, BUSBUTH 11 BIZIMITHI PUCH, & TAKOXK BiJI-
MEXKYBATH BiJ] IUBUTEHO-IIPABOBOTO CTPAXyBaHHS JKUTTSA 1 3lI0POB’ sl TPOMAJISTH
1 3HAWTH HEOOX1HI UIAXU pedOPMYBaHHS COLIATIBHOIO CTpaxyBaHHs. Teo-
peTHYHHI aHaNi3 MepeTidyeHnx MpoodlieM CIPSIMOBAaHUN Ha ITiABUIIICHHS
e(eKTHBHOCTI MPABOBOTO PEryIIOBaHHSA 000B’3KOBOTO COLIaJIbHOTO CTpa-
XyBaHHsI BiJl HEIIACHUX BUIIAJIKiB HA BUPOOHUIITBI.

VY pajisiHChKI 4acu MUTAHHSIMU COIIIAJIbHOTO 3a0e3MeueHHs 1 CoIiaibHO-
ro crpaxyBaHHs 3aiimanucsa B. Anapees, K. barurin, H. Birgopuuk, JI. 3a-
Oenin, P. IBanosa, H. Kymina, B. Ilaiixarninos, I. Earens ta iH. Pazom 3 Tum
MEeXaHi3M IPaBOBOI'O PErYIIIOBAHHS COLIaJIbHOTO CTPaxXyBaHHs BiJl HEIACHUX
BUIIQ/IKIB 38 Cy4aCHUX PUHKOBHUX YMOB HEIOCTATHBO JOCHIKEHUH, TOMY
ICHy€e HeOOX1THICTh MTPOaHaIli3yBaT 0COOINBOCTI COLIAIBHOTO CTPaXyBaHHs
BiJl HEIIACHUX BUITAJ(KIB Ha BUPOOHHIITBI 1 HOTO BIAMIHHICTH BiJ] CXOKUX
IIPAaBOBUX IHCTUTYTIB.

Haiioinbm mociiJOBHO TEOPETHYHI OCHOBH COLIaJIbHOTO CTPaxyBaHHS
BUKJIa/IEHO B podoTax H. Birmopunka, KoTpuii BBakaB colliaJibHe CTpaxyBaH-
HS1 «OCOOTMBHUM THCTUTYTOM», B SIKMI BUJIMJIACS Taly3b COLIaJIbHOI TOTITHKH,
NpUCBsYEHI 00poTHO1 3 Hezabe3neveHICTI0 Mac. BiH BU3HauaB collianbHe
CTpaxyBaHHS K «CYKYIHICTb yCiX (JOpM 1 BUIIB CTpaxyBaHHs, sSIKi MAIOTh Ha
MeTi 3a0e311eYeHHs] ITMPOKMX MAc HACEJICHHS Ha BUIIAI0K PI3HHUX COLIAJIbHUX
PH3HKIB»'. ABTOp PO3IIISAaB MOHSTTS «CTPAXyBaHH» K 0COONUBY Gopmy
OpraHi30BaHOi B3a€MOJIOTIOMOTH, a caMe Taky (hopmy, TIpH SKiil pU3HK MeB-
HOT'O HEIIACTs BPaXOBYEThCA 3a37aJIerib 1 3a30aJIerib Ke PO3NOAUIAEThCS
MDX yciMa y4aCHHKaMH OpraHizallii moB’si3aHa i3 MM PU3UKOM Marepiaib-
Ha BaxkicTh. Cruij nmoroautucs 3 H. BirmopuukoMm, sikuii BUOKPEMITIOBAB
OCHOBHI 03HAK{ COIIaJIbHOTO CTPaxyBaHHS: Mepiia — IMOIepeaHE Bpaxy-

! Bueoopuux H. A. ConriaibHOE CTPaxoBaHKE B OOIIEOCTYITHOM U3JIOKEHUH. — M.,
1927. - C. 14.
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BaHHs PU3MKY; JAPyra — KOJECKTUBHA BIAMOBIIANbHICTD 32 1HAUBI Iy IbHUN
pH3HK'.

O0’eKTOM COLIaJbHOTO CTpaxyBaHHs, K Bu3HayaB H. Birnopuuk, €
«PU3HK BTPATU 3apOOITKY». ABTOp Ha3UBaB HOT0 «ICTOTHOIO 03HAKOIO» CTPa-
XyBaHHS K «COLiaNbHOro». [Ipyror iCTOTHOIO 03HAKOIO COLIaIbHOTO CTpa-
XyBaHHS, Ha HOTO JYMKY, € IOHSTTS Cy0’€KTa COLaJbHOIO CTPaxyBaHHs, i
SIKUM BiH PO3YyMIB IPAIIOl0Yi KJIIaCH — BCIX THX, «XTO TOJIOBHUM YHHOM
CTPaX/a€ B Cy4aCHOMY CYCHIJIbCTBI BiJ] HE3a0€3IEUCHOCTI ICHYBaHH .

VY TenepilHii yac 3HOBY CTa€ aKTyaJbHOIO HEOOX1IHICTh YITKOIO PO3-
MEKXYBaHHS ITOHATH «COIIANTbHE 3a0€3IEUSHHS 1 «COLlIAIbHE CTPaXyBaHHS.
BiamnoBiiHO 0 TpaJUIIIHHUX YSIBICHD «COLllabHE 3a0€3MeUeHHS» — O1JIbIII
HIMPOKE IMOHATTS, OCKUILKHA BOHO BKITFOYA€E COLIIAIbHE CTPaxyBaHH: Ta Jep-
»KaBHe 3a0e3medeHHs (ToOTo 3a0e3MeUeHHS 3a paXyHOK OIOKETHUX aCHIHY-
BaHb). Lli 1Ba TMIM Pi3HATHCS HacamIIepen 3a JukepesnaMu (hiHaHCYBaHHS.
3Bific — pi3HI NPUHIIUII, HA SKAX OYAYIOTHCS Il CUCTEMH, PI3HUI CKiIa]l
cy0’€ekTiB 1 00csT 3a0e3neueHHs, HapelITi, pi3Hi EKOHOMIUHI Ta MPaBOBi
nigxoau. B Toit xke yac 3BOAMTH coliajbHE CTpaxyBaHHS 10 COLIaJbHOTO
3a0e3reueHHs O3Hayae MPUXOBYBATH OCOOINBY €KOHOMIUHY i IPaBOBY NpH-
POy coLiaIbHOTO CTPaxyBaHHS.

V niteparypi 3yCcTpidaroThCs pi3HI BU3HAYCHHS COIIAIbHOTO CTPaxyBaH-
HS B HOTrO Cy4yaCHOMY pO3yMiHHI. Y cBOil po3MaiToCTi BOHU B3a€MOJIONIOB-
HIOIOTh OJIH OJTHOTO, aJIeé MOYKHA TPOCTEXHUTH 000B’SI3KOBO MTOBTOPIOBaHI
BIIMIHHI O3HAKH, 3T1IHO 3 SKMMH COILIaJIbHE CTPAXyBaHHSI — IIC:

— BIJTHOCHHH, TTOB’sI3aHi 13 COIIaIbHUM 3a0€3MCUCHHSIM IPOMAJISH LIS
XOM CTBOPEHHS CTPaxoBUX (POH/IIB 32 PaXyHOK 000B’3KOBHUX BHECKIB PO0OO-
TOJIABIIIB 1 MMPAIiIBHHUKIB 1 BUTPATOIO KOMITIB WX (DOH/IIB HA BUILIATU TICHCIN
1 joniomor, 00yMOBIIEHHX COI[IaIbBHUMHU PU3UKAMU;

— cUCTeMa: a) MPaBOBUX, CKOHOMIUHUX 1 OpraHi3aliiHIX 3aX0/1iB MIO0/I0
KOMIeHcalii i MiHiMi3alil OKpeMUX BHJIIB COIIaJbHOTO PU3UKY; 0) 000-
B’SI3KOBOT0O CTpaxyBaHHS TPYIAIINX, 110 MOKJIUKAHA BiALIKOAYBAaTH IpalliB-
HUKOBI 3apo0iTOK, SIKHW BiH BTpadae y BUNAJKy XBOPOOH, 1HBAJIJHOCTI,
CTapOCTi, BUTPAT Ha JIIKyBaHHS; B) MaTepiaibHOTO 3a0e3MeUeHHsI TPOMaIsTH
Y CTapoCTi, Yy BUMAJKy TUMYACOBOI a00 MOCTIHHOI BTpaTH Mpare3aTHOCTI,
a TaKOX OXOPOHH IXHBOTO 310pOB’S;

— OJIHA 3 OCHOBHHX (hOPM COIIAJILHOTO 3a0€3CUCHHSI.

Ha cy4acHoMy eTani BU3Ha4€HHS COLIIATBHOTO CTpaxyBaHHs BijoOpaxa-
FOTh MOTO XapakTep, SKUii MOCTIHHO YCKIIQHIOETHCS, KOJIU B OJIHIN JeiHimil

! Tus.: Bueoopuux H. A. Teopust 1 pakTHKa cOLMaNbHOro crpaxoBanus (Teoperu-
YecKHe OCHOBBI COMANIBHOTO cTpaxoBanus). — [Ir; M., 1925. — C. 14.
2 Tam camo. — C. 20.
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TOETHYIOThCS JIeKiIbKa o3Hak. Tak, M. denopoBa B HaOLIbII 3aralbHOMY
BUIIAZ1 BU3HAYAE COLialIbHE CTPAaXyBaHHA K CUCTEMY BiIHOCHH MIX CTpa-
XOBHKOM, CTPaXyBaJIbHUKOM 1 3aCTPaXOBaHOI 0CO00F0, TIOB’I3aHHX 3 HAJIaH-
HSIM 3aCTPaxOBaHHM 0C0O0aM 3a PaxyHOK CTPaxoBOTO (POHIY, CTBOPEHOTO
HIISXOM CIUIaTH HUMHU a00 32 HUX CTPaXxOBHMX BHECKIB, 3a0e3MeueHHs npu
peanizallii CTpaXoBUX PHU3UKIB, MOB’SI3aHUX 13 BTPATOIO YU 3MEHIICHHSIM
TPYAOBOTO 10X0ay 200 HEOOXiAHICTIO HOTO MATPUMAHHS y Pa3i BAHUKHEHHS
I IBUIIICHUX BUTPAT, BU3HAHUX COLIAIBHO 3HAYYIIUMH' .

AmHaii3 crienudiku COIiaIbHOTO CTPAaXyBaHHS IPUBOIHUTE 0 BUCHOBKIB,
IO BOHA NOJIATAE B TAKOMY:

1) comianbHe cTpaxyBaHHs € (POPMOIO COIIAIEHOTO 3aXUCTY EKOHOMIYHO
AKTUBHOTO HACEIICHHS BiJl PI3HUX PU3UKIB, OB’ I3aHHX i3 BTPATOIO pOOOTH,
MPAIE3JaTHOCTI Ta JIOXO/IiB, HA OCHOBI KOJIGKTUBHOI COJIIJTAPHOCTI BIIIKO-
JTyBaHHs 30MTKiB;

2) 0cOONMMBICTIO COIIATBHOTO CTPaXyBaHHS € HOTO (hiHAHCYBaHHS i3
crieriajJbHUX M03a00KEeTHUX (QOHIIB, (POPMOBAHHKX 13 LITHOBUX BHECKIB
poOOTOIABIIIB 1 MPAIiBHUKIB 32 MiITPUMKOIO JICPIKABH;

3) comianbHe CTpaxyBaHHs MOOY/I0BaHE HA IPHHITUITI HEXKOPCTKOT eeK-
TUBHOCTI, MPH SIKil ICHY€ TIEBHA 3QJIEXKHICTh CTPAXOBUX BHILIAT BiJl 00CATY
TPYAOBOI'O BHECKY Ta CTPAaXOBOTO CTAXY;

4) 0CcOOUBICTIO CTPAaXyBaHHS € TICHUH 3B’ 30K MK BHECKaMU i 00CsTOM
CTPaxXOBHX MOCIIYT; PO3MIP BHUILIAT Y IIbOMY BUIIQ/IKy OPIEHTYETHCSI HA 00CST
IHAMBITyaJIbHUX BHECKIB; BUHATOPO/Ia BIIITOBIIHO /IO 0COOMCTOTO BHECKY U
0COOHCTOI BiJIIOBIAIFHOCTI BU3HAETHCS HAMOUIBIIO MipOIO CIpaBeIH-
BOCTI, IO BIAMOBIJ]a€ PUHKOBUM MPUHITUTIAM;

5) Ha BiAMiHY BiJ IPUBATHOT'O CTPaxXyBaHHS Yy COLIaJIbHOMY CTpaxyBaH-
Hi IpUHIHIT ¢(DEKTUBHOCTI MOETHYETHCS 13 IPUHIMIIAME 00’ €THAHHS PH3HKIB
1 KOJIGKTUBHOT COJTiJIapHOCTI;

6) HalfBaXXITMBIIIA EKOHOMIYHA (YHKIIiSI COIAIEHOTO CTpaxyBaHHsI I10-
Jsra€ 'y CTBOPEHHI HEOOX1THMX YMOB JUIS BIITBOPEHHS TPYIOBHX PECYPCIB;

7) PO3BHHEHI CHCTEMH COLIaJIbHOIO CTPaxyBaHHS 3[aTHi BIUIMBAaTH Ha
CTaH €KOHOMIKH i CONiaJbHUI CTaH MPAIIOIOYHX 32 JJOTIOMOTOI0 (YHKITii
Nepepo3NOoALTY JOXO/IB, AKTUBHOTO CTUMYITIOBAHHS 3201 KEHb HACEIICHHS
Ta 301IBIICHHS HOTO KYIiBEIBHOI CIIPOMOXKHOCTI;

8) corianbHe cTpaxyBaHHS — HEBIJ'€MHA YaCTHHA MOJITHKH JIePKaBU
B CoLliaNbHii cdepi;

9) cuctema CoLiaIbHOTO CTpaxXyBaHHS BU3HAETHCS OZIHIEIO 3 TIEPEIyMOB
3a0e3TeueHHs COIlialbHOI CIPAaBEUIMBOCTI B CYCIIJIbCTBI, CTBOPEHHS Ta
MIATPUMAHHS TOTITHYHOT CTAOUTLHOCTI;

! Tus.: @edoposa M. FO. Teoperndeckue PpoOIeMbl TIPABOBOTO PEryYITHPOBAHUS
COLIMANIBHOTO cTpaxoBaHus: Jluc. ... 1-pa ropun. Hayk. — CII6., 2003. — C. 36.
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10) cucTema colianbHOIO CTPaXyBaHHs BUMArae JJ0CUTh BUCOKOTO PiBHSA
oprasisaiii CyCIiibCTBa Ta CyCHiJIbHOI CBIIOMOCTI.

M. denopoBa BBaxae, 10 COLiaIbHE CTPAXyBaHHS, SIK 1 OyIb-sKe CTpa-
XyYBaHHSI B3araji, BAKOHY€ (YHKIIii HE TIIbKM KOMIIEHCAIIIl COIiaJIbHOTO
PpHU3HUKY, TOOTO MTOJI0JIaHHS HECTIPUSATIUBUX HACIIAKIB (aTaibHOI CUTYAIlil, a
1 1l nonepemkeHHs'. Y 1bOMy — CyTT€Ba BiIMIHHICTD COIIaJIbHOTO CTPaxy-
BaHHS BiJl COLIAJILHOTO 3a0€3eYeHHS.

O06’€KTOM COLIIANBHOIO CTPaXyBaHHs € PU3UK BTPATH 3apoOiTKy Ta IOo-
TIpILEHHS COLIaJIbHOIO CTaHY, a Cy0’ €KTOM — CYKYITHMH IIpaliBHUK a00 TOH,
«XTO TOJIOBHUM YHWHOM CTPayKJIa€ B Cy4aCHOMY CYCITIJIbCTBI BiJ] He3a0e31e-
YEHOCTI iICHYBaHHs»?, poO0TOIaBelh, CTpaxoBHK. B. Poik mpu posrmsii co-
[iaJJbHOTO CTPaxyBaHHS BiJl HEMIACHUX BUMAJKIB HA BUPOOHHIITBI THIIE:

«CrpaxyeThCs HE PU3HK OJIEPXKATH TPpaBMy a0o0 mpodeciifHe 3aXBOPIOBaHHS

(X He MO)KHA 3BECTHU J0 HYJA, iX MOXKHA TUIBKM 3HU3HUTH), & CTPAXyIOThCS
PHU3HK BTpaTu 3apo0iTKIB Yepe3 HelllaCcHI BUMAJKH Ta PU3UK BUHUKAIOYHX
JIOMIATKOBHX BUIATKIB HA JIIKYBaHHS i peabiTiTaIliio MOTepIianx)»°.

IcHye iHIIA MO3MLIIS, SIKa 3apaXOBYy€E COLiabHE CTPaXyBaHHS [0 COLliaJlb-
HUX TapaHTil, 10 € BIDHUM JIHMIIIE YACTKOBO, OCKIJIbKU B Hill HE BPaXOBY€Th-
cs (hinaHCcOBa mpupoja crpaxyBanHs. [Ipu crpaxyBanHi (hiHaHCOBHI Oa3uc
CTAHOBIISITh BHECKH Y BUIVISAJII OCOOMCTHX a00 KOPIMOPATUBHUX KOIITIB, IPH
COLIIATbHOMY 3aXHCTi a00 COIIaIbHUX TapaHTIsIX B OCHOBI HaJITaHHS JOTIOMO-
T — KOINTIB OIO/KETIB.

[pore mesiki JOCITITHUKN BBAXKAIOTh, 1110 COLIA/IbHE CTPAXyBaHHSI MA€E JIBOE-
JIMHY OCHOBY, JI€ BIJIMIYa€ThCS B3a€MOIIEPEILIETIHHS «CUCTEMH COLIAIEHOTO
CTpaxyBaHHS, 3aCHOBAHOT Ha MPUHIMIIAX 00’ €THAHHS PU3HKIB, COJIIIAPHOCTI Ta
CaMOBPSITyBaHHS, 1 CHCTEMH COLIAIBHOT TOTTOMOTH, TOMY L0 TapaHToM (hiHaH-
COBOI CTabITBHOCTI (POH/IIB COIIATBLHOTO CTPAXyBAHHS BUCTYIIAE OFO/KET»?.

g Toro mo6 chopMynoBaTH aBTOPChbKe BU3HAYEHHS 000B’I3KOBOTO
COLIIAIBHOTO CTPaxXyBaHHS BiJl HEIACHUX BUIIQ/IKIB HA BUPOOHUIITBI Ta MPO-
(eciiiHuX 3aXBOpIOBaHHAX, TpeOa BpaxyBaTu Tpu acniekTu. [lo-nepiue, mpa-
BOBY IIPUPOJY COLIaJIbHOIO cTpaxyBaHHs: «ColiajbHe cTpaxyBaHHSI — 1€
BiJTHOCHHH, 3aCHOBaHI Ha MPUHIUIIAX 3arajbHOCTI, COMIAAPHOCTI Ta TIaT-
HOCTI, 10 3aXUCTy IHTepeciB (i3MUHUX 0Ci0 IpH peaizalii IeBHUX COLialIb-
HUX PHU3HKIB 32 PaXyHOK C()OPMOBAHUX CTPAXOBHKAMH 31 CIUTAUYCHHUX CTpa-

! Tus.: @edoposa M. FO. Bkas. npaus. — C. 36.

2 Bueoopuux H. A. Teopust ¥ IpaKkTHKa COLMAIBHOTrO cTpaxoBaHus... — C. 15.

3 Poux B. J]. TIpodeccroHanbHbIi PUCK: OIICHKA U yrpaBieHue. — M., 2004. —
C. 68-69.

* Babuu A. M., Ezcopos E. B., JKunvyos E. H. Connanbaoe crpaxoBanue B Poccuu
1 3a pyoesxxom. — M., 1998. — C. 8.
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XOBHUX BHECKIB IPOIIOBHUX (DOH/IIB Ta IHIIUX KOIITIB CTPAaXOBUKIBY'. Y 1aHOMYy
BU3HAYCHHI YiTKO BUPAKEHO CTPAXOBHH MEXaHI3M COIIaJIbHOTO CTpaxyBaH-
HSl — CTBOPEHHS 32 PaXyHOK CTPaxOBHX BHECKIB I'POLIOBHX (DOHIIIB Ta TXHE
BUKOPHCTAHHS B Mipy HACTaHHS COIIAJIbBHUX CTPAXOBHX PH3UKIB.

Io-npyre, y 3aKkoHi Ipo 000B’SI3KOBE CTPaxXyBaHHS Bijl HEIIACHUX BUIIaJl-
KiB 00’ €KT 000B’SI3KOBOTO COLIAJIbHOTO CTpaxXyBaHHS BiJl HEIIACHUX BUTIA IKIB
Ha BUPOOHULTBI Ta NPOQeciiiHNX 3aXBOPIOBAHHAX IOJAHO SIK <OKUTTS 3aCTpa-
XOBaHOT0, OTO0 310pOB’sl Ta mpane3faaTHicthy?’. e Bu3HauYeHHs 00’ €KTa
MAXOAMIIO0 O i1 BU3HAUYEHHS CaMOro COLIaIbHOTO CTPaxyBaHHS BiJ| Helllac-
HUX BUIAJIKIB, OCKIIBKH, SIK YXKEe BiIMIYaiocs, 00’ €KT CTpaxyBaHHS € OLIbIe
KOHKPETHHM, a CaMe — PU3UK BTPATH 3apO0ITKy Ta MOTIPIICHHS COIiaIbHO-
ro crany. ColliaJbHUIA CTaH Y CBOIO Yepry BKIIIOYA€E CTaH 3[0pOB’sl, HASBHICTb
po0OTH 1 Mpare3naTHOCTI.

Kpim toro, npodeciiinuii pu3uk — 1ie IMOBIPHICTh HACTAHHS HECIPH-
ATIIMBUX MarepialbHUX 1 COLIaIbHUX HACHIIKIB JJIs TPAIliBHUKA Ta YICHIB
{oro ciM’i y BHTIAJIKy OJICpKaHHS MPAI[iBHUKOM BUPOOHUYOT TPaBMH, TPYIO-
BOTO KaJiNTBa a00 BUSBJICHHS B HHOTO MPO(ECiHHOTO 3aXBOPIOBAHHS.

3 HaBe/IEHOTO BUIUIMBAE TaKe BU3HAYCHHS: 00OB’SI3KOBE COLiaIbHE CTpa-
XyBaHHSI B/l HEIACHUX BUIA/IKIB HA BUPOOHMIITBI Ta MPOQECIIHOTO 3aXBO-
PIOBaHHS — I1€ BiTHOCHHHM TI0 3aXUCTY IHTEPECIB NpaIiBHUKA Ta YICHIB OTO
ciM’{ Ha piBHI COLIANIBHO MPUIHHATHUX CTAH/IAPTIB KUTTEMISITLHOCTI BiJl
HACTaHHS HECIIPUATIIMBUX MaTepiajbHUX 1 COIIAIbHUX HACII/IKIB Y BUTIAJIKY
oJIepKaHHs MPAIIBHUKOM BUPOOHUYOI TpaBMU, TPYAOBOTO KamilTBa abo
BUSIBJICHHS B HHOTO MTPOQECIHOTO 3aXBOPIOBAHHS 33 paXyHOK C(hOPMOBAHHUX
CTpaxOBUKaMH 31 CTPAXOBUX BHECKIB, CINIAYCHUX B CHJIY 3aKOHY, TPOLIOBUX
(hOHIIB Ta IHIIMX KOLITIB CTPAaXOBHUKIB.

BaxuBo Takox BII3HAYUTH PUCH, SIKI IPUTAMaHHI COIIaTbHOMY CTpa-
XyBaHHSI BiJ] HEIIIACHUX BUIAJIKIB HA BUPOOHUIITBI, Ta BiJIPI3HSIOTH HOTO BiJl
BIJIHOCHH, 1[0 BUHUKAIOTh 3 IIUBITLHO-IIPABOBOTO JIOTOBOPY CTPaXyBaHHS:

— collialibHe CTPaxyBaHHS HAJCKUThH JI0 KOIEKTHBHUX (OPM 3aXUCTY
Jrofied BiJ pU3MKIB, y TOH yac K JOTOBip CTpaxyBaHH: nependadae iHIUBI-
JlyaJbHHN CII0CiO 3aXHCTY;

— YMOBH 3/IiIiICHEHHSI COIIaIbHOTO CTPaxXyBaHHsI OTHAKOBI JUIS BCIX 3a-
CTPaxOBaHMX, @ YMOBH CTPaxyBaHHs 3a JIOTOBOPOM € 1HIUBIAyaJIbHUMH IS
KO)KHOTO BHIIAJKY;

' Kpuuesckuii H. A., Kykcun A. I'. TocynapCTBEHHOE PeryJIMpOBaHKUE COLUAILHOTO
crpaxoBanus. — M., 2006. — C. 19.

2 Jlus.: [Tpo 3arabHO000B SI3KOBE JICP’KABHE COL[iaNbHE CTPAaXyBaHHsI Bi/l HEIACHO-
TO BUIAJIKY Ha BUPOOHHITBI Ta MPO(deCiiHOTo 3aXBOPIOBAHHS, 10 CIIPUYNHIIN BTPATy
nparnesaaTHocTi: 3akon Yikpaian Ne 1105-XIV Bix 23. 09. 99 // Ypsaa. xkyp’ep: Opien-
THp. — 1999. — Ne 45.
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— 3IIIICHEHHSI BUIIAT TIPH JIOTOBOP1 CTPaxyBaHH: BiIOYBa€ThCs BUKITFOU-
HO 3 (DOHJy CTpaxOBHUKa, y TOH Yac K MPU COLIaIbHOMY CTPaxyBaHHI y BH-
MaJIKy HECTavi KOMITIB (OH/IY JOTUIATH TIPOBAUTHUMYTHCS 3 OIOIDKETY;

— MiABHIICHUI MyOnmiyHui (epkaBHUi Ta (a00) rPOMaJICHKUiT) KOHT-
poiib 32 GOpMYBaHHIM, BUKOPUCTAHHSIM 1 BUTPATOIO KOIITIB CTPAXOBOTO
dony;

— cTpaxyBaHHS 3/I1HCHIOETHCSI HE Ha IMIACTaBl UBLITHLHO-TIPABOBOTO
JIOTOBOPY, @ Ha Mi/ICTaBl 3aKOHY;

— 00OB’SI3KOBICTh CTPaxXyBaHHS 3 JOJIAHHSM CTPAXOBUM BHECKaM (hopMu
(iHaHCOBUX OOTSHKEHB 13 €JIeMEHTaMH IPaBOBOTO PEXUMY MOJATKIB (0e3-
CIIPHHUM CTSATHEHHSM HEIOIMOK B aIMiHICTPAaTUBHOMY MOPSJIKY, CAHKI[IOHY-
BaHHSM PO3MIPIiB CTPAXOBHUX BHECKIB MYOIIYHIMHU OpraHaMH).

3a pajJsIHCHKUX YMOB JICp)KaBHE CTPaxXyBaHHS, Y TOMY YHCJII COIliabHE,
CTaJI0 IHCTPYMEHTOM «MOO1mi3arii pecypciB JUIst 3MIITHCHHS i pO3BUTKY
HApPOJHOTO FOCMOJAPCTRA Ta MPOJAYKTUBHUX CHJI KpaiHuy. BoHO mpuadano
(hickanbHUN XapakTep, 3aMacKOBaHUH MiJ CTPaxoBy GopMy, CTAIIO CIOCO-
OOM BHIIyYEHHsI i KOHCONiIaIii B iepkaBHOMY OIO/KeTi (piHAHCOBHX pe-
CYpCIB, 10 TPU3BENO JI0 3MIIIaHHS 1 PAKTUYHO IO 37TUTTS ITHCTUTYTIB CO-
1iaJTbHOTO 320€3MeUeHHS Ta COLIAILHOTO CTPaxyBaHHs. AJie 3 MIPUUHATTIM
OCHOB 3aKOHOJIABCTBA YKpaiHU MPO 3araJbHO000B’ I3KOBE JAEpIKABHE CO-
uianpHe cTpaxyBanus' Ta 3akony Yipainu Bix 23. 09. 1999 p. Ne 1105-XIV
«I1Ipo 3araapbHOO0OB’A3KOBE JEpPIKABHE COIlANIbHE CTPaXyBaHHs BiJl HEllac-
HOTO BHIIAJIKy Ha BUPOOHMITBI Ta Mpo(deciitHOro 3aXBOPIOBaHHS, 110 CIIPH-
YHHWIM BTPATY MPale3aaTHOCT» OyIIo 3aKIaIeHO PABOBUM (DYHIAMEHT s
PO3BUTKY Ta (PYHKI[IOHYBaHHS COLIAJIBHOTO CTPaxXyBaHHS BiJl HEIACHUX
BHIIAJIKIB €BPOTIEHCHKOTO 3Pa3KYy.

Buknanene 103Boisie 3p0OUTH BUCHOBOK PO T€, [0 PUHKOBHM BiJTHO-
CHHaM HaHOITBIIOI0 MIpOIO BIATOBIA€ COMIaTbHIHA 3aXUCT, 3aCHOBAHUN Ha
000B’SI3KOBOMY CTpaxyBaHHI PI3HOMaHITHUX COIiaIbHUX PU3HUKIB, 110 BUKJIH-
KaloTh BTpaTy Npare3JaTHoOCTi Ta 3apo0iTHOI miaru (1oxoy). B kpainax 3
PO3BHUHYTOIO PUHKOBOIO EKOHOMIKOIO KOKHA 3 IIMX ()OPM COLIIaJIbHOTO 3aXHC-
Ty BiJZ[irpa€ 1[iTKOM BU3HAUCHY poJib. Pi3HOIO € nuille TXHS MUTOMA Bara.
OnHak 0coOJIMBE 3HAYCHHSI HA[ABAJIOCS i HAJIA€ThCsl PO3BUTKY 00O0B’SI3KOBOTO
COLIAJIFHOTO CTPaxXyBaHHS.

! TuB.: OCHOBH 3aKOHOJIABCTBA YKpaiHH PO 3arajlbHOO00B SI3KOBE IepKaBHE COLialb-
He CTpaxyBaHHs: 3aTBep/pKeHi moctaHoBoro Bepxosroi Pagn Yipainu Bin 14. 01. 98 // Ypsiz.
Kyp’ep. — 1998. — Ne 33-34.
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B. I'epacumenko, 3mo00yBad HFOA Yipaiau

3amiHa moKapaHHs
SIK iIHCTUTYT KPUMIiHAJILHOTO MPaBa

Huzka Hopm sik KK Ykpainu, Tak i iHIIMX HOPMaTUBHO-TTPABOBUX aKTIiB
(3akon Ykpainu Bix | xoBTH 1996 p. «IIpo 3acTocyBanHs amMHicTii B Ykpa-
iHi», [TonoxxeHHs TIpo 3MiMICHEHHS TOMUITyBaHHsI, 3aTBEPKCHE YKa30M
IIpesunenta Ykpaiau Big 19 nmunus 2005 p., KBK, KIIK) BcTaHoBI1010TH
MOJJIMBICTb 3aMiHM IIOKapaHHA y LiJIoMy a00 HeBinOyTol HOro 4acTUHU
OLTBIT M’ IKMM MTOKapaHHAM. AJle BiICYTHICTh BU3HAYCHHS CAMOTO MOHSTTS
«3aMiHa IIOKapaHHs» Y 3aKOHOJIABCTBI Ta PI3HOMAHITHICTh MO3HUIIIH 3 IOTO
nuTaHHs y HaykoBiid nmiteparypi (I. Tapxanos, FO. TkaueBchkuii, C. CaxHIOK
Ta iH.) CBiAYaTh MPO HEOOXITHICTH 3’ sICYyBaHHS MPABOBOI MIPUPOAH 3aMiHH
MIOKapaHHs1, BUPOOJICHHS BU3HAYCHHS TIOHATTS «3aMiHa MOKapaHHs» Ta BCTa-
HOBJICHHS O3HAK TaKOi 3aMiHH.

VY TiymMauyHUX CIIOBHUKAX I/ TEPMIHOM «3aMiHa» PO3yMIEThCS Misl, 3a
AKO1 3aMiCTh OJJHOTO IpeIMEeTa, SABUIIA, 0COOU TOLIO BUCTYIAE IHIIUN Mpe-
MeT, sIBHIIE, 0co0a TomIo '; MpU3HaueHHS a00 BUKOPUCTAHHS 40r0-HEOY/Ib
3aMiCTh 1HIIOTO, MPUXIiI SIKOTO-HEOYIb SBHINA HA 3MiHY HOMEPEIHBOMY?.
CTOCOBHO X ITOKapaHHs 3aMiHa 03HAYae, [0 3aMiCTh OHOTO BHTY TIOKapaH-
HI, TIPU3HAYCHOTO BHPOKOM CYJTY, 0 3aCYIDKEHOTO 3aCTOCOBYETHCS (BCTAaHOB-
JFOETHCS) MMOKAPAHHS 1HIIOTO BUY (3aMiCTh KOJHIIHBOTO, TIONEPEIHBOTO).
VY 3B’513Ky 3 UM 3aMiHa OJJHOTO IMOKapaHHs Ha IHIIE 3aBXIH MPUITyCKae
HasBHICTH ABOX BHUJIB MOKapaHb. [Ipy boMy TepIie 3 HUX — 3aMIHIO8A-
He 3 — 000B’3KOBO MOBUHHO OYTH CIOYATKy MPH3HAYCHO BUPOKOM CYIy, &
IOpyre — 3aMmiHioloue* — 3aCTOCOBYETHCS B IOPSAKY 3aMiHHU (3aMiCTh 3aMi-
HIOBaHOTO). TakuM YMHOM, 3aMIHUTH MOYKHA JIMIIE T€ MOKApaHH, AKe CIIO-
qaTKy OyJI0 IPU3HAYEHO BUPOKOM CYIY.

1. ITuranusm 3aminn nokapanHs B KK npucssiuena Hu3ka HOpMaTHBHHUX
npunuciB (4. 4 c¢t. 53, 4. 3 ¢1. 57, 4. 1 c1. 58, 4. 1 cT. 62, 9. 5 cT. 80, cT. 82, u. 4
cT. 83, cT. 85,49. 3 cT. 86, 9. 2 cT. 87, 9. 4 cT. 90, 4. 4 cT. 107 Ta iH.). AHami3

! JTus.: TiymadHU CIIOBHUK CydacHoOi ykpaiHcbkol MoBHu / Vkiagaui JI. T1. Kos-
pura, T. B. KoBansosa, B. [I. [Tonomapenko / 3a pea. B. C. Kanamuuka. — X., 2005.
—C. 246.

2 Tus.: Ooicecos C. H., Illsedosa H. FO. TONKOBBIH CIOBaph PYCCKOTO si3bIKa. — M.,
1989. - C. 10.

3 3aMiHIOBAHUM MOKAPAHHSM TYT 1 J1aJTi IMCHYEThCS TIOKapaHHSI, SIKE TMi/UIsArae 3aMiHi.

* 3aMiHIOIOYHM € MOKapaHHs, sIKe 3aCTOCOBYEThCS TIPH 3aMiHi. OTxke, 3aMiHs04Ye
MOKapaHHs 3aMiHs€ COO0I0 3aMiHIOBaHE.
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X HOPM TOKa3ye, IO ACSKi 3 HUX BCTAHOBIIOIOTH IIEPEIyMOBH (HAIIPUKIA,
3aCy/IKEHHSI 0COOM 10 TIEBHUX BH/IB MTOKAPaHHs), (OPMYITIOIOTh MiJCTaBU
(HampuKIa, BTpara npare3aaTHOCTi, CTAHOBJICHHSI 0COOM Ha NUISX BUIIPAB-
JICHHST), a THIII PerIaMeHTYIOTh 1 HACIIIKHM TaKol 3aMiHM (HapUKIIa/Il, 3acTOo-
CyBaHHsI IPaBUJI IPO MPU3HAYEHHS ITOKapaHHS 3a CYKYIHICTIO BUPOKIB y pasi
BUYMHEHHS HOBOTO 3JI0YMHY IiJ 4ac BiAOyBaHHS 3aMiHIOIOYOTO ITOKAPAHHS).
OTtxe, MoxHa cTBepKyBarH, o KK MicTUTh CyKynHICTh KpUMiHAJIBHO-
MPaBOBHX HOPM, SIKi PEIIAMEHTYFOTh TICPEIyMOBH, MMiJICTABU 1 HACIIIKY 3a-
MiHHU TIOKapaHHS.

2. He3Bakaroun Ha BiIMIHHICTB TIEPETYMOB 1 ITi/ICTAaB 3aCTOCYBAHHS KPHMi-
HaITbHO-TIPABOBUX HOPM, 1[0 PEIIAMEHTYIOTh 3aMiHy MOKapaHHs, BOHH Xapak-
TEPU3YIOThCS €THICTIO IIPEIMeTa PABOBOTO peryntoBanHs. Lle no3Bonse He
TLIBKY IOCTABUTH, & i BUPIIIMTH MUTAHHS PO OLIHKY AOCIiHKYBaHOI IPYIH
HOPM 13 TOYKH 30pYy BIJTHECEHHS iX 0 CAaMOCTII{HOTO ITPABOBOTO iHCTHTYTY.

[Tpu xapakTepuCTuIli MPABOBOTO IHCTUTYTY B JITEPATYpl BUALISIOTH TaKi
HOro 03HAaKM: HASBHICTb MEBHOI IPYNU OJHOPIJHUX CYCIIIBHUX BiIHOCHH,
10 MOTPeOyIOTh IPaBOBOrO PETyIIOBaHHA; HAsABHICTh yCepeInHi ramysi
IIpaBa CyKyMHOCTI IIPAaBOBUX HOPM, NOKJIMKAHUX PETYIIOBATH Ll CyCIIbHI
BiJIHOCHHU; BITHOCHA CAMOCTIHHICTb, CTIMKICTh, aBTOHOMHICTH (DyHKITIOHY-
BaHHS i€l IPyMH HOPM; 1X 3aKOHO/IaBYa BiTOKPEMIICHICTB 1 JIesKi iHIi .

Crijt 3a3HaYMTH, 10 B paMKaxX MpeaMeTa MPaBOBOTO PETYITIOBaHHS
KPUMIiHAJIBHOTO TIpaBa iCHY€e 0COOIMBA TPpyIia OJHOPITHUX CYCITITBHUX Bill-
HOCHH, 110 CKIIQJAI0ThCS Y MOMEHT SIK IIOCTAHOBIICHHS OOBHHYBaJIbHOTO
BHPOKY, TaK 1 HOro BUKOHAHHA (BiJOyBaHHs 3aCyI)KCHUM TIOKapaHHA) Y
3B’S3Ky 3 HEIOUIBHICTIO 200 HEMOKIIMBICTIO BUKOHAHHS MTOKApaHHS Y TOMY
BUJI, SIKUH paHilue OyB npu3HaueHu (0OpaHuil) BUPOKOM cyny. BUHHKHEH-
Hs [IMX BIJIHOCHH Y BCIX BHIIaJIKaX 00yMOBIIOETHCSI 00CTaBUHAMM, TIOB’sI-
3aHUMH 3 XapaKTEePUCTUKOIO 0COOM 3aCyIKEHOTO (HampuKJaj, 3pa3KkoBa
MOBE/IIHKA 1 CyMJIIHHE CTaBJICHHS JI0 Ipalli), a00 iHIMUMHU 00CTaBUHAMU
00’ €eKTUBHOTO XapakTepy (HaIlpHUKIIad, BariTHICTh )KiHKH, HETLIATOCITPOMOXK-
HICTB 3aCY/DKEHOTO 0 ITpady TOIIO).

KpuminanpHe 3aKOHOAaBCTBO Iepeadavae CyKymHICTb HOPM IIPO 3aMi-
HY TTOKapaHHs, CIPSMOBaHUX Ha PETYIIOBAHHS IIUX CYCIIJTbHUX BiJIHOCHH.
Sk cirymHo ctBeppkye C. CaxHIOK, HOpMH, IO TIepeadavaroTs 3aMiHy IMo-

! u.: Akyuee B. C. Tonsitre nipaBoBoro unctutyta // [paBosenenue. — 1970, — Ne 6. —
C. 62; O0rmas Teopus ipaBa: YueOHUK st ropuz. By30B / [lox pen. A. C. [uronkuHa. — M.,
1995. — C. 181-182; Tenuos 3. C. IHCTUTYTHI YrOJIOBHOTO IpaBa: CHCTEMAa U B3aUMO-
cBs3b // CoBeTcKoe rocyaapcTBo u npaso. — 1986. — Ne 8. — C. 60—64; 3aranbHa Teopist
nepxas i npasa: [linpyuannk / 3a pen. M. B. Lika, B. JI. Tkagenxa, O. 1. [Terpummna.
-X.,2002. - C. 258-259.
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KapaHHsI, HE3BAXKAI0YHM HA BIIMIHHOCTI MIXK HUMH B MIICTaBax 1 CTaJisgX 3a-
CTOCYBaHHS, XapaKTePU3YIOThCS MEBHOIO €IHICTIO COLIAbHO-IIPABOBOTO
MPU3HAYCHHS, TaTy3€BOK0 HAICKHICTIO 1 CIPSIMOBAHICTIO HAa BPETYJIFOBaHHS
OJIHOPITHUX CYCIUTBHUX BIHOCHH'.

TTonissiro4n MO3KIIIF0 KPUMIHAIIICTIB, SIKi IOCIIDKYIOTh JaHy Ipobiemy?,
BB)KAEMO, 10 CYKYIHICTh KPUMIiHAIBHO-TIPABOBUX HOPM, SIKI PErIaMEHTY-
I0Th 3aMiHy IIOKapaHHs, MOke OyTH BU3HaHA CaMOCTIMHUM IIPaBOBUM 1HCTH-
TYTOM — 1HCTUTYTOM 3aMiHM IOKapaHHs, KOTPUI JOCUTH OOIPYHTOBAHO
NpeTeH/1y€ Ha BUIUICHHS 3 IHCTUTYTIB IPU3HAYECHHs IOKapaHHs, 3BIIbHEHHS
BiJl mokapaHHs abo ioro BijnOyBauHs. OTxKe, HOPMH, IO PETIIAMEHTYIOTh
3aMiHy ITOKapaHHs, YTBOPIOIOTh CAMOCTIHHUI TPABOBUH 1HCTUTYT.

Tpeba BiA3HAYMTH, 11O B JIITEPATypi BUCIOBIIOBANACS TyMKa, 3T1JHO 3
SIKOIO 3aMiHa TIOKapaHHS HAJICKHUTh JI0 MDXKTaTy3eBUX HHCTUTYTIB (KpUMi-
HAJBHOTO, KPUMIHAIBHO-TIPOIECYAITBHOTO 1 KPUMIHAIBHO-BUKOHABYOTO
npasa), TOOTO € CYKYIHICTIO KPUMIHATBHO-IIPABOBHX, KPUMIHAIBHO-TIPOIIE-
CyallbHUX 1 KPUMIHAJIBHO-BUKOHABYMX HOPM, SIKi Tiepea0avyaroTh YMOBH i
MOPSIOK 3aMiHU TIOKAPAHHS 3aCYIKEHOMY".

BBaxxaeMo, 1110 Taka MO3ULIA € He 30BCIM BipHO0. be3yMoBHO, HOpMU
3aKOHOZIABCTBA KPUMIHAIBHO-TIPABOBOTO ITUKITY JIOCHTH OJTM3bKi, 1 BITHOCHHH,
TIOB’s13aHi 31 BYMHEHHSIM JTISTHHS, IPOBEJICHHSIM OTIEPaTUBHO-CITITYNX 3aX0/1iB,
JOCYIIOBOTO CIIiCTBA, TOCTAaHOBJIEHHSIM CYIOBOTO BUPOKY, Bi10OyBaHHAM
MOKapaHHs, 3MiHOI0 00CSTY KapaJbHOro BIUIMBY Ha 3aCyJ)KEHOTO TOLIO,
MAaIOTh SIK KPUMIHAIBHO-IIPABOBUH, TaK 1 KPUMIHAJIBHO-TIPOLIECYAIBHHH 1
KPUMiHAJIbHO-BUKOHABYHIA XapakTep. Alle BOIHOYAC, HE3BAXKAIOUM HA Lie,
3aMiHa MMOKapaHHS € IHCTUTYTOM KPUMIHAIBHOTO MpaBa, 00 MepeayMOBH,
MI/ICTaBH 1 IPABOBI HACITIIKK 3aMiHU MTOKapaHHS BU3HAUYEHO B KPUMIHAJIBHO-
MY 3aKOHOAABCTBI. Tomy Ge3 HastBHOCTI BiJIIIOBITHOT HOPMH HIOJIO PETIaMeH-
tanii 3aminu nmokapanHs B KK 3acymkeHoMy He Moxe OyTH 3aMiHEHO TTOKa-
paHHS Hi B IpoIieci HOro Mpu3HavYeHHs, Hi B CTafii 1oro BUKOHAHHS.

[IponenypHi muTanHs 3iiICHEHHS 3aMiHN PETJIAMEHTOBAHO B KPUMiHAb-
HO-TIpOLIeCyalIbHOMY 3aKoHOAaBCTBI (Hampukian, cT. 407 KIIK), ane pia y
TiM, 1110 KPUMIHAJIBHO-TIPOLIECyalbHe 3aKOHOIABCTBO SIKpa3 1 CIpSIMOBaHe Ha
pernamMeHTauio (BCTAaHOBIEHHS MOPAJKY) 3aCTOCYBAaHHSA THUX YM 1HIINX
KPUMIHAJILHO-ITPABOBUX HOPM Ta IHCTHTYTIB.

! Tus.: Caxnrox C. B. THCTHTYT 3aMiHM [TOKapaHHS 38 KPUMiHATBHAM [IPaBOM YKpai-
HH Ta iforo micre B cucteMi GpopM peaiizanii KpuMiHanbHOT BignoBinansHoCTi // Jlepka-
Ba i mpaBo: 30. Hayk. npank. KOpuxa. i momit. Hayku. — K., 2004. — Bum. 18. — C. 342.

2 Jlus.: Tapxanos 1. A. 3ameHa HakaszaHUs 110 COBETCKOMY YTOJIOBHOMY TipaBy. — Ka-
3aHb, 1982. — C. 42-43; Caxniox C. B. Bkas npaus. — C. 342.

3 Tus.: Muxaun A. C. TIpoGieMsl JOCPOYHOTO OCBOOOKIEHHS OT OTOBIBAHHSI HaKa-
3anust. — M., 1982. — C. 101.
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[IpaBoBy mpHupoxy OKpEeMHUX BH/IB 3aMiHU MTOKapaHHS B MPOIIECi HOTO
BHUKOHaHHS (B110yBaHHs) BU3HAYEHO B KPUMiHAIbHO-BUKOHABYOMY 3aKOHO-
naBcTBi. Tak, 3riqHo 3 4. 2 ¢T. 67 1 4. 2 c1. 130 KBK 3amina HeBin0OyToi 4acTu-
HU TIOKapaHHs HAJIGKHTb JI0 320X09yBaTbHHUX 3aXO0IB, SIKi 3aCTOCOBYIOTBCS JI0
3aCy/DKEHHX JI0 0OMexeHHs a0o 1mo30aBieHHs Boiii. OJTHAK Y TAHOMY BUITAIKY
WICTHCS JIMIIIC TIPO JICSTKI BU/IM 3aMiHU TIOKapaHHs (3aMiHa HEBiIOYTOi YaCTHHU
MOKapaHHst OLTbII M’SIKUM), SIKa IO TOTO K 3AIMCHIOETHCS TUTBKH B MPOIIeci
1ioro BiOyBaHHS. Y TOM K€ 4ac 3aMiHUTH TIOKapaHHsI MOYKHA 1 TTPU HOTO TIPH-
3HA4YEHHI (TOCTAHOBJICHHI OOBHHYBAJILHOTO BUPOKY).

Bignosigno 10 4. 2 ct. 1 KK neit Kogekc Bu3Hauae, siki CycrijibHO HeOe3-
TICYHI JIISTHHS € 3JI0YMHAMHU Ta K1 TOKapaHHsI 3aCTOCOBYIOTHCS JI0 0OCi0, 0 1X
BUMHWIM. Ha Hanr morisin, GopMyITtOBaHHS «IIOKapaHHs 3aCTOCOBYIOTHCS JI0
0Ci0, 110 BYMHUITH 37I0YMH» HEOOX1IHO TITyMAYHTH MIMpIIe. Y IbOMY BUTIAJIKY
Mae MTucs He TUIBKU MIPO MOKApaHHs, 110 NPU3HAYaI0THCS BUPOKOM, a i Ipo
MOKapaHHs, [0 3aCTOCOBYIOTHCS] BHACIIZIOK 3aMiHH.

VY 3B’513Ky 3 HaBEICHUM BBakaeMo, 1110 roniokeHHst KBK, siki pernamenTyrorh
3aMiHy MOKapaHHs y Bumna ikax, He nepeadadennx KK (u. 2 ct. 46 KBK), noBunHi
OyTH BIJIIOBITHUM YHHOM BiZIoOpakeHi (BperyiboBaHi) B Hopmax KK.

3amiHa TIOKapaHHS K CAaMOCTIHHUN KPUMiHAIBHO-TIPABOBUH IHCTUTYT
Mae 1eBHy creriudiky. CBOepiIHICTb 3aMiHH IIOJIATAE B TOMY, 11I0 BOHA CKJIa-
JIA€TBCS 3 ISKUIBKOX CKIIJI0BHX, MICTUTB Y c001 AeKinbka etariB. [Ipu oMy
0COONIMBOCTI 3A1HCHEHHS 3aMiHU 3a/I€KaTh 1 B1JI TOrO, YU € TaKa 3aMiHa I10B-
HOIO 200 YaCTKOBOIO.

Tak, mpu 3aMiHi B IUIOMY OJJHOTO BH/Iy TIOKapaHHs Ha 1HIIMK Taka 3aMi-
Ha MICTHTB Y cO01 TpH eTanu (TpU CKIIAJIOBUX): &) MPU3HAUYCHHS BUPOKOM
CyJly TIEBHOTO (3rOJIOM 3aMiHIOBAHOIO) BUJLY IMOKApaHHS. Y IIbOMY ITOJISTAE
CXOXKICTh IHCTUTYTY 3aMiHHU MTOKapaHHs 3 IHCTUTYTOM HOTO MpHU3HAYEHHS;
0) MoBHE 3BITLHEHHSI 0COOM BiJ] MPU3HAYEHOTO BUPOKOM CYyIy IMOKapaHHs
(mampukinazn, 4. 1 ct. 58, 4. 1 ct. 61, 4. 5 ct. 80 KK). ¥V nupomy momsirae
CXOXICTh IHCTUTYTY 3aMiHH ITIOKapaHHs 3 IHCTUTYTOM 3BIJIbHEHHS BiJ| TOKa-
paHHsI; B) 3aMiHa ychoro (Hampukian, 4. 1 cr. 58, 4. 1 ct. 61, 4. 5 ct. 80 KK)
paHilie MPU3HAYCHOTO TIOKapaHHs Ha 1HIUH Horo Bua. TyT 3HOBY BinOy-
Ba€ThCs a00 MpHU3HAUYEHHS MMOKAPaHHS 32 BUPOKOM, a00 HOro 3aCTOCYBaHHA
MMOCTaHOBOIO (yxBauior0) cyay. OTxe, y po3IIsiAyBaHiil cuTyarii 3amiHi 1o-
KapaHHs [IPUTAMaHHI eIEMEHTH SIK PU3HAYCHHS (3aCTOCYBAHHS ) TIOKAPAHHS,
TaK 1 MOBHOT'O 3BIJIBHEHHSI Bijl HOTO BiJJOyBaHHSI.

ITpu 3amini HeBiAOyTOT YaCTUHU MOKapaHHs Ha OL1bLI a00 MEHII CyBO-
PpHii HOTO BH CKIIQIAETHCS TPOXH 1HINA KApTHHA 1 3aMiHa BKE MICTHTB y CO01
YOTHPH CKJIQIOBUX (B1I0YBAETHCS B YOTHPH €TAITH): a) IPU3HAYCHHS BUPOKOM
Cy[y OJHOTO BUAY IOKapaHHs (1 B IbOMY CXOXKICTh 13 IPU3HAYEHHIM I1OKa-
panHsi); 6) 4acTKOBE BUKOHAHHS (B110yBaHHS 0COOO0I0) MPU3HAYCHOTO MOKa-
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paHHs (1 B HbOMY CXOXiCTbh 3 BiOYBaHHSM MOKapaHHs); B) 3BIIbHEHHS
0co0u BiJ HEBINOYTOI YaCTHHU MPU3HAYCHOTO MOKapaHHs (YaCTKOBE 3BiJIb-
HeHHsl) (Hampukiamd, 4. 4 ct. 53, 4. 3 ct. 57, c1. 82 KK). YV upomy nonsrae
CXOXICTh IHCTUTYTY 3aMiHHM TIOKapaHHs 3 IHCTUTYTOM 3BUILHEHHSI Bifl HiOro
BiJIOyBaHHS; I') 3aMiHa HEB1I0yTOT YaCTUHU MMPU3HAYCHOTO PaHIIIe TOKapaH-
Hs (4.4 ct. 53, 4. 3 c1. 57, cr. 82 KK) Ha iHmwmii iforo Buj. TyT 3HOBY BifOy-
BA€ThCSI IPU3HAYEHHS (TOYHIIIE, 3aCTOCYBAHH: ) IIOKapaHHs, ajle BKe I0CTa-
HOBOIO (YXBaJIOIO) CYIy.

TakuMm 9UHOM, 3aMiHa TIOKapaHHS — I CBOEPITHUI KOMIUICKCHUH 1HC-
TUTYT KPUMIHAJILHOTO MPaBa, SKUW PETYJIFO€ TUTAHHS, TIOB’ sI3aHi 5K 13 TIpH-
3HAUCHHSM (3aCTOCYBaHHSIM) ITOKapaHHs, TaK 1 31 3BUIBHEHHSM BiJ] TOKapaH-
Hs 200 #oro BigOyBaHHs, O B CyKYITHOCTI 1 «ITOPOIXKYE» IHCTUTYT 3aMiHH.
3BiJICH MOSICHEHHS 1 TOMY, YOMY HOPMH IIPO 3aMiHy MTOKapaHHS pO3TaIIOBaHi
gk y posaini X 3aransHoi wactiuan KK «[lokapanHs Ta ioro BUIU», TaK i B
po3aini XII «3BinbHEHHS Bijl TOKapaHHs Ta HOTO BiJI0OYBaHHSY.

3. 3aMiHa MoKapaHHs HaJIeXHUTh J0 iHCTUTYTIB 3aranbHoi yactuau KK. Ha
BIZIMiHY BiJI IHITMX KPUMiHAJILHO-TIPABOBHX IHCTUTYTIB (HAIIPUKIIA, IHCTHUTY-
Ty 3BUIBHEHHS Bi/I KDUMIHAIBHOI BiIIIOBIIaJIbHOCTI), HOPMH SIKMX MiCTSIThCS
aK y 3aranpHiit yactuni (po3nin [X. «3BUIbHEHHS Bii KpUMIHAIBHOI BIATIOBI-
TATBHOCTI), Tak 1 B OcoOmuBii yactuni KK (Tak 3BaHi crieniaabHi BUIN 3B1Tb-
HEHHS BiJl KpUMIHAIBHOT BiANOBiAanbHOCTI — 4. 2 cT. 111, 4. 2 ct. 114, 4. 3
CT. 263, 4. 4 ct. 309 Ta iH.), HOPMATHBHI IPUITUCH, [0 PEIIIAMEHTYIOTh YC1 BHIN
3aMiHU [TOKApaHHS, MICTAThCs B 3aranbHiil yactuni KK.

4. TligcTaBu pi3HUX BHUJIIB 3aMIHM IMOKApaHHS 3yMOBJICHI LIUISIMHU TIOKa-
paHHs Ta Horo npuHImnamu. Tak, 3rigHo 3 4. 2 ct. 50 KK oaniero 3 minei
MOKapaHHs € BUMPABJICHHS 3aCY/DKEHOT0. 3 METOI0 CTUMYJTIOBAHHS 3aCy/DKe-
HUX JI0 3pa3KOBOI MOBE/IHKH 1 CYMIITHHOTO CTaBIICHHS JIO TIpaili 3aKOHO/IaBel1lb
nepeadavae MOXKIJIMBICTh 3aMiHU HEBIIOYTOT YaCTHHU MOKAPaHHS OlIbIIT
M’SIKUM Y pa3i cTaHOBIICHHsI 0coOM Ha nuisix BumnpasieHHs (4. 3 cr. 82 KK).
OnHUM 13 IPUHLNIIB IPU3HAYEHHS TIOKapaHHs € IPUHIMII HOro I'yMaHHOCTI,
SAKUH MIPOSIBIIAETHCSA B TOMY, IO IIOKapaHHs HIKOJIM HE MOXKE MaTH Ha MeTi
3amoAissHHS (I3HYHUX CTPaXKIaHb 3aCy/IKEHOMY ab0 NMPUHIKEHHS HOro
nrofcbkoi riHocTi (4. 3 ct. 50 KK). Tak, y pasi, sikiio ocoba micis mocTa-
HOBJICHHS BUPOKY CY/Iy CTalla Helpale3/1aTHO0, BUTIPaBHI POOOTH CYJI MOXeE
3aMinuTe mrpadom (4. 3 ct. 57 KK); micis 1ocarHeHHs AUTHHOIO TPUPid-
HOTO BiKy a00 B pa3i ii cMepTi ¢yl 3aJ1eKHO BiJl TOBEIIHKH 3aCYPKEHOT MaTepi
TaKol JUTHHH MOXE 3aMIHMTH NMpU3HAYeHe i paHille moKapaHHs OifbII
M’sikuM #oro BugoM (4. 4 ct. 83 KK) i 1. 1.

5. 3aMiHa MOKapaHHS 3aCTOCOBYETHCS TUIBKU 10 0COOM, BU3HAHOI BUH-
HOIO y BUMHEHHI 3JI04MHY OOBHHYBAJIbHUM BHPOKOM CYAY 3 MPU3HAUYEHHAM
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MoKapaHHs. Y 3B 53Ky 3 MM HEMOKJIMBO 3aMIHHTH MOKapaHHS 0C001, sKa
BH3HaHA HEOCYIHO, Ha MPUMYCOBI 3aX0AM MEAMYHOTO XapakTepy, abo
0c001, sIKa He J0CSTIIA BIKY, 3 IKOTO MOXKIIBE IPUTATHEHHS JI0 KPUMIHAIIBHOT
BIJIMOBIIaJIBHOCTI, — Ha MPUMYCOBI 3aX0/I1 BUXOBHOTO XapaKTepy.

6. 3amiHa MOKapaHHs NPHUITYCKAE 3aMiHy OJHOIO BUIy NOKapaHHS Ha iH-
v BU okapaHHs, nepeadadennii y KK. V 3B’s13Ky 3 UM 710 3aMiHH MTOKa-
paHHSA HEe MOXKHA BITHOCUTH CHUTYAllil: a) 3HWKEHHsI CTPOKY IPU3HAYEHOTO
rokapanHsi a0o 3MeHIIeHHs Horo po3mipy (o0csry) (4. 1 ct. 74 KK); 6) 3acrto-
CYBaHHS THIIHMX 3aX0J[iB KPUMIHAJIBHO-IIPABOBOTO BILTHBY 3aMICTh TTOKapaH-
Hs, iepeadadeHoro B caHkiii crarti OcobmuBoi yactunu KK abo panimre
MpU3HAYeHOro BUpOoKoM cyny (4. 1 ¢T. 84 i m. 1 ct. 93 KK — 3acTocyBanHs
MIPUMYCOBUX 3aXOJiB MEJMYHOTO Xapakrepy, cT. 105 KK — 3acrocyBanns
MIPUMYCOBHX 3aXO/1B BUXOBHOTO XapaKTepy), B) 3aCTOCYBaHHS MPAaBOBUX
3axXO0JIiB 1HIIIOTO XapakTepy (HaKIaIeHHs aJMIHICTPATUBHUX a00 AUCIIUILTI-
HapHUX CTSATHEHb, BCTAHOBJICHHS IMBLUILHO-TIPABOBHUX CaHKIii). OTxke,
BHACIIII0K 3aMiHU OKapaHHA 3aCy/PKEHOMY 3aMiCTh OTHOTO ITOKapaHHS 3a-
CTOCOBYETHCSI 1HIINH (O1TbIIT M SIKUH 200 OLTBII CyBOPUH) BUI KPUMIHAIb-
HOTO ITOKapaHH.

7. 3aMiHa IOKapaHHS 3/[IHCHIOETHCS IIISTXOM 3aCTOCYBaHHS (BU3HAUCH-
Hst) ! iHIIOTO («HOBOTO») BHY TOKapaHHst. [TIpy koMY i iHIINM («HOBHM))
BUJIOM [IOKapaHHs CIiJ pO3yMITHU: a) IOKapaHH:, He IependaueHe 3a el
camuii 31109MH y caHKIi1 ctarti OcobmuBoi yactnau KK HaBiTh B anpTepHa-
THUBI, SIKIIO 3aMiHa 3IHCHIOETHCS B CTAll MPU3HAYCHHS MMOKapaHHs (IIpH
MMOCTaHOBJICHHI OOBUHYBAJILHOTO BUPOKY); 0) TIOKapaHHS, sike paHimie (cIo-
4aTKy) He OyJo MpU3HaYeHe BUPOKOM Cyy, SIKIIO HIEThCS PO 3aMiHy IMOKa-
paHHs B mpoIieci ioro BUKoHaHHs (BinOyBaHHs). B ocTaHHROMY BUTIAJKY MTij
IHIIMM («HOBHUM)) MOKApPaHHSIM PO3YMIETHCS i TIOKapaHHsI, nepeidadeHe B
cankuii crarti OcobnuBoi yactuau KK, asne He npu3HayeHe cyaoM npu noc-
TaHOBJIEHHI BUPOKY.

8. 3amiHI MiIATaIOTh TUIBKK OCHOBHI BUIY TIOKapaHHs. AHaIi3 MoJo-
xenb KK mpo 3aminy nmokapanus (4. 4 cr. 53, 4.3 ct. 57,4. 1 ct. 58, 4. 1 cT.
62, 4. 5 ct. 80, ct. 82 KK Ta iH.) 1a€ mifcTaBu CTBEpIKyBaTH, 10 3aMiHI HE
MIISATA0Th TTOKapaHHsl, MPU3HAYCHI SIK JJ0AaTKOBI. TakuM YHHOM, HEMOX-
JIMBO 3aMIHHUTH TIOKapaHHS, SKe «y YACTOMY BHIVISI» HAJIEKHTH JIO JIOJAT-
KOBHX (11030aBJICHHS BiiCHKOBOTO, CIEIIAIbHOTO 3BAHHS, PAHTY, YMHY 200

' B ojHUX BHIIJKaX 3aMiHIOBAJIbHE TIOKapaHHs MPU3HAYAETHCS OOBHHYBAJIEHUM
BUpoKoM cyny (4. 1 ct. 58, 4. 1 c1. 62 KK), a B iHIIMX — BU3HAYAETHCS (YXBATIOETHCS)
MOCTaHOBO (YXBajiow) cyay (4. 4 ¢t. 53, 4. 3 ¢t. 57, 4. 5 ct. 80, ctT. 82, u. 4 ct. 83 KK
Ta iH.). ToMy siK 3aranpHul (POJOBHUIT) TEPMiH MO0 000X CUTYAIIiif TPOIIOHYEMO BHKO-
PHCTOBYBATH «3aCTOCYBAHHS IOKapaHHD.
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KBaipikaifHOTO KiIacy, KoH(icKallis MaifHa), TaK i MOKapaHHs, IO HaJe-
JKUTB JIO TaK 3BaHUX «3MIIIAHUX» BUJIB, aJie IPU3HAYCHE B KOHKPETHOMY
BUIIAJIKY K 10AaTKOBe (1Tpad, 1o30aBIeHHs IpaBa 001iiMaTH E€BHI ocaau
a00 3aliMaTHCs TIEBHOIO TisSUTBHICTIO).

9. 3amiHa okapaHHs 3AIHCHIOETHCS, SIK TPABHJIO, HA OLITBIIT M’ SIKH HOTO
Buj (4. 3 cT. 57,4. 1 cr. 58, 4. 1 ¢T. 62, 4. 3 ct. 74, 4. 5 ct. 80, cT. 82, 4. 4 cT.
83, 4. 3 ct. 86, u. 2 ct. 87 KK). ¥ KK nepedadeHo juiie oJiH BUJ] 3aMiHU
MOKapaHHs Ha OUTBII CyBOpUH BUI — 3aMiHa 1mTpady rpoMajcbKuMu abo
BHUIIPAaBHUMHU POOOTaMHU MTPH HEMOXKIIMBOCTI Horo crnaru (4. 4 ct. 53 KK).
VY 3a3HaueHid cutyarlii mrpad 3amMiHAETHCS HA OUIBII CyBOpE MOKapaHHs
JIMILIE Yepe3 Te, 110 BiH € HalM’SIKIIIUM BHJIOM TIOKapaHHs 3 YCiX nepeaoade-
Hux KK (ct. 51 KK), y 3B’3Ky 3 4MM 1 3aMiHUTH HOT0 Ha SIKUH-HEOY/Ib 1HILH,
OUTBIIT M’ SIKHH BUI HEMOXUTHBO. OCKUIBKH IM1ICTABOIO 3aMIHH TTOKAPAHHS €
a00 TI03UTHBHA MTOCTKPUMIHAIIFHA MTOBEIHKA 3aCYKEHOT0, 400 00’ €KTUBHI
00CTaBHHH, HE TIOB’s13aHi 3 HOr0O MOBEIIHKOIO, TO 3aMiHa, Ha HaIll TTOIIIS]I, Ma€
3JIIHCHIOBATUCS TUTBKH (BUKIIIOYHO) Ha OUIBIT M’sIKi BUIM MTOKapaHHs. Bra-
JKAEMO, 110 32 HEMOYKJIMBOCTI CIUIaTH WITpady MOUIIBHO HE 3aMIHSATH HOTO
Ha O1JIBII CYyBOPHI BUJI TIOKapaHHs, a nepe0adyuTiH MOXIIUBICTD BIIICTPOYCH-
HsI 9¥ PO3CTPOUCHHS BUKOHAHHS Tpady abo HaBITh 3BITEHEHHS Bij TOAANTb-
II0T0 BiAOyBaHHS NPU3HAYEHOTO [TOKapAHHS.

10. IHCTUTYT 3aMiHM MOKapaHHS 3a CBOEIO MPUPOMIOIO € MPOSBOM
€MHOTO MPOIIeCY 1HIMBIyai3aiii moKapaHHs y CTaii K MOCTaHOBIJICH-
Hs1 0OBHHYBAJIBHOTO BUPOKY, TaK 1 #Or0 BUKOHAHHS. Y 3B’S3KY 3 I[UM
3aMiHa IOKapaHHS MOXeE 3/IIMCHIOBATHCS K Y CTaJii MpU3HAUYCHHS MOKa-
paaHs (4. | ct. 58, 4. 1 cT. 62 KK), Tak i B mpoueci ioro BUKOHAHHS
(BinOyBanus 3acymkeHuM) (4. 4 ctT. 53, 9. 3 ¢T. 57, 4. 3 cT. 74, 4. 5 cT. 80,
cT. 82, 4. 4 ct. 83, 4. 2 c1. 87 KK).

11. 3amiHa mokapaHHA Ma€e O6e3yMO6HUL 1 OCTaTOUHUM Xapakrep. Te, 1mo
3aMiHa MMOKApaHHS € MipOl0 0E3yMOBHOIO, MIITBEPIKYE MOJIOKEHHS TIPO TE,
IO SKIIO Micyst 3aMiHu 0c00a BYMHUTH HOBUH 3JI0YHH, TO TP MTPU3HAYCHHI
nokapaHHs 3a cykynHicTio BupokiB (cT. 71 KK) nmpuennyerbest HeBinOyTa
YaCcTHHA HE paHillle NPU3HAYEHOT0 BUPOKOM CYIy, a JIUIIE HeBiA0yTa 4acTH-
Ha 3aMiHIOIOUOTO MTOKapaHHSI.

12. 3amiHa nokapaHHs 3[IHCHIOETHCS JIUIIIE B CYJOBOMY MOPSIKY (4. 4
cT. 53, 4. 3 cr. 57, ct. 82 KK i in.). [Ipu boMy Tpeba 3a3HauHTH, 10 HABITH SKIIO
3aMiHa IIOKapaHHS 3aCTOCOBYETHCS Ha M11JICTaBI IOJI0KEHb 3aKkoHy Ykpainu «IIpo
amHicrito» abo Ykazy Ilpesunenra Ykpainu npo NOMITYyBaHHS, 3/1iHCHEHHS
TaKol 3aMiHH BiJIOYBa€THCS Came B CYJIOBOMY TMOPSIJIKY i OCTATOYHUM TPOLIECY-
AIBHUM JIOKyMEHTOM B TaKii cuTyallii Oyzie nocranosa (yxsajia) Cyumy.
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BukaneHe fae mijictaBu CTBEP/KYBATH, IO IMiJ 3aMIHO0 TTOKapaHHS
CITi/I PO3YMITH CYKYIHICTh KPHMiHAJIBHO-TIPABOBHX HOPM 3arajbHOi YaCTHHU
KK, siki periaMeHTYIOTh [epelyMOBH, IiJICTABU 1 MPAaBOBI HACTIAKU Oe3y-
MOBHO{ ¥ 0CTaTO4YHOI, 3/1ICHIOBAHOT B CYJJOBOMY IMOPSIJIKY 3MiHH (3aMiHH)
0co001, BU3HAHI BUHHOI y BYMHEHHI 3JI0YMHY, OJIHOTO OCHOBHOTO BUJY
MOKapaHHA (3aMiHIOBAHOTI0), IPU3HAYEHOTO BUPOKOM Cyay, Ha 1HIINI OCHOB-
HUH, SIK MEHIII, TaK 1 O1JIbIII CyBOPUIT B IOKapaHHs (3aMiHIOIOUHN ), TIEpe/-
6auenuii y KK, y craaii iioro npusHadeHHs abo B IpoLeci H0ro BUKOHaHHS
(BiOyBaHHSI 3aCy/IKCHUM).



PEIIEH3IT

JocainkeHHs MpPo0JieM KOHCTUTYHiliHUX 000B’A3KIB
JIIOMHY I TPOMA/IAHUHA B YKPaiHi

Mouorpadisi, o pereH3yeThest', € IO CYTi MEPIIO POOOTO Y BITUU3-
HSIHIM TTpaBOBI¥ HayIi, B SIKild MOPYyHIEHO MPOOJIIeMy KOHCTHUTYIIHHUX
000B’3KIB JIFOMMHY 1 rpoMajisiHiHA B Yipaini. Koncruryis Yipaiau 1996 p.
KapAMHAJIBbHUM YHHOM BIUIMHYJIA Ha B3a€MOBITHOCHHHM Cy0’€KTiB mpaBa
IITXOM 3MIHU CBITOIVISITHOI HACTAHOBH Yy CITIBBIJHECCHHS TIPIOPUTETIB 3a
CXEMOIO «0c00a — CYCHIJIbCTBO — JieprkaBay. IIpakTuka nepxaBHOro Oy/IiB-
HUIITBA B YKpaiHi 1okasaa, 1o Jeprkasa uepe3 OCHOBHUIT 3akoH chopmy-
JIIOBajia HOBY CBITOIVISIIHY Iapajurmy, B sKiil Bil4yBa€eThCs MEBHA JUCIIPO-
MOPIis MK 1HAUBIAYaIbHUMU 1 MyOJIYHUMU 3acaaMu OOIaIITyBaHHS
CYCIIBCTBA, MK IpaBaMH 1 CBOOOAAMH JIFOIUHY 1 TPOMAJISIHUHA, 3 OJTHOTO
00Ky, Ta IXHIMH 000B’s13kaMu — 3 Jipyroro. L{s Te3a B xoqHOMY pa3i He
CTaBUTh MiJl CYMHIB HEOOXiHICTh rapaHTyBaTH NpaBa i CBOOOAM JIIONNHHU 1
rpoMajisHIHA. BTiM, TOCATHEHHS «PeKUMY HaHOLIBIIOTO CIIPHSHH» pealli-
3a11ii OCHOBHHX TIpaB i CBOOO/] TPOMaJISIH 3 HEOOXITHICTIO BUMArae BiJllOBi-
JIAIBHOTO CTABJICHHS IPOMAJISIH /10 BUKOHAHHS CBOIX 00OB’sI3KiB. 3a3Ha4eH1
00CTaBMHH CTaBJIATH NEpe] BITYM3HAHOIO HAyKOIO0 KOHCTUTYLIIHOTO mpaBa
3aBJlaHHs TIIMOOKOTO 1 BCEOIYHOTO PO3POOIICHHS OCHOBHUX OOOB’SI3KIB 5K
CaMOCTIHHOTO MOJITHKO-IIPABOBOTO ABHUINA 1 BOAHOYAC K BayKJIMBOI CKIIa/10-
BO1 KOHCTUTYIIITHO-ITPaBOBOTO CTATYCy OCOOM.

Ha »xanb, y gepikaBo3HaBuil JliTepaTypi BiJICYTHI Creliali3oBaHi 3a 03-
HauEHOIO MPOoOJIeMaTHKoI0 poOoTH. 3BepTae Ha cede yBary Te, 10 aBTOp HE
00OMEXMBCSI BUKITIOUHO paMKaMH KOHCTUTYIIHHOTO MpaBa, a BUBYMB 1 BUKO-
PHCTAaB TaKOX Tpalli BITYM3HIHMX 1 3apyOi’KHUX MPaBO3HABIIIB, MTONITOJIOTIB,
(hinocodis, sKi JOCTIPKYBAIN CyMiXHI poOJieMu, ONHU3bKi 0 TEMH MOHO-
rpagii. IIpo e cBiAYUTH JOCUTH MIMPOKAa HOPMATHBHA it eMITipudHa O6a3a
pobotu, sika jo3BosnIa 1 aBTOpY cPOPMYITIOBATH JTOCTATHBO MEPEKOHIINBI
MPOIO3MUIIii 1 pekoMeH Iallii. ABTOp BUKOPUCTAB MaJIOBIJIOMI Jep:KaBO3HABU1
niepiiomkepena, 3okpema mnpaii C. [Tydpennopda, H. I'peneckyna, I1. Bunor-
pazioBa, a TaKOXX 3apyOilXHY MOHOIpadiuHy JiTepaTrypy, KOHCTUTYLIHHE 3a-
KOHOJIaBCTBO, TIPUYOMY HE ITUIIIC YUHHE, a i Take, o Mae Oe33arnepeyny

U Hemusinuun JI. 1. KoHCTHTYLI#HI 000B’I3KH JIONMHU | TPOMajisiHUHA B YKpaiHi:
npobnemu Teopii 1 mpakTukn: Monorpadis. — X.: Bumasens CI1J] ©@O Bammspayk H. M.,
2006. — 256 c.
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LiHHICTH B IcTOpHYHOMY TuTaHi. CaMe Taki BUX1IHI MO3HLIT JaTu 3MOTY ITOC-
JIJIOBHO 1 JIOCUTH MIOBHO PO3KPHUTHU 3MICT TEMH, & B 0araThbOX BHIIaJKaX I0-
HOBOMY BUCBITIIUTH JIESIKI ii aCTEKTH.

MoHorpadist € JOriYHO CTPYKTYPOBaHOIO. Y TIEPIIOMY PO3ALIL JOCITi-
JDKYIOTBCS! ICTOPUKO-TEOPETHYHI aCIIEKTH TEMH, 30KpeMa IMOHATTS Ta COLliallb-
HO-IIPaBOBa NMPUPO/Ia KOHCTUTYIIHHUX 00OB’SI3KIiB JIFOJIMHU 1 TPOMaJITHIHA,
iX MicIe B CTPYKTYpi KOHCTUTYILIHHO-TIPABOBOTO CTaTyCy OCOOH, €BOIIOLLis
KOHCTUTYLIMHUX 00O0B’S3KIB y CBITOBIH 1 BITUM3HSIHIN MOJIITUKO-IPaBOBIH
Teopii Ta npakTuui. [TomiTHe Miciie B poOOTi ocifae 3’ sICyBaHHS 3HAYECHHS
KOHCTHTYIITHAX 000B’S3KIB B YMOBaX po30ylI0BH B YKpaiHi MPaBoBOI aep-
KABHOCTI, (POPMYBaHHS TPOMAJITHCHKOTO CyCITUIBCTBA.

Hpyruit po3ain MmoHorpadii mMpUCBsIYEHO aHaNi3y BUAOBOTO PO3MAITTS
KOHCTUTYLIHHUX 000B’S3KiB Ta MeXaHI3My iX peali3amii B IIHPOKOMY
CEHC1 — PO3KPUTTA peaizalii KOHCTUTYLIHHIX 000B’SI3KiB SK MPOLECY, 1X
rapaHTiii Ta YMHHUKIB, 110 BIJIMBAIOTh HA peali3aililo KOHCTUTYIIHHUX
000B’SI3KIB.

HayxoBa HOBHM3Ha OCHOBHHX IOJIO’KEHb Ta BUCHOBKIB MOHOTpadii moss-
rae HacamIiepe]] y TOMY, 1[0 BOHA € IepIINM B YKpaiHi I[IIICHUM 1 KOMILIEK-
CHUM MOHOTpaiYHUM JOCITIIKEHHSIM OCHOBHUX O0OB’SI3KIB JIIOJUHH 1
IPOMaJISTHUHA K CUCTEMHOTO KOHCTHUTYIIHHO-TIpaBoOBOro siBuina. Hopa-
TOPCHKHM € ¥ aBTOPCHKUH MiJIXi]] IO BUBYCHHS O3HAYCHUX MPOOJIEM Y KOH-
TEKCTI CyCITUILHO-TIPABOBHX MEPETBOPEHB B YKpaiHi, 3 ypaXyBaHHSIM BiTUH3-
HSTHOTO Ta 3apyODKHOTO JIOCBiy Y JaHii napuHi. Ha mo3uTHBHY OIIHKY 3a-
CIIyTOBY€ KOMILUIEKCHUH PO3TIJIs] BUSHAYCHOTO KOJa MpoldiieM y CBITII
HOBOT'O MOJITHKO-IIPABOBOTO MUCJICHHS 1 MiJl KyTOM po30yq0BH B YKpaiHi
MIPaBOBOI JiepKaBH, (POPMYyBaHHS T'POMAISTHCHKOTO CYCITLIBCTBA.

3micT MOHOTpadii B IIIIOMY XapaKTepU3YEThCSI JOCUTh BUCOKUM TEOpe-
TUYHHUM 1 HAYKOBO-METOJOJIOT1YHUM PiBHEM BUPILICHHS ITOCTaBIEHUX 3a-
BIaHb. YiTKO BUPaKEHO TEOPETHYHUH MiX1JI, 30KpeMa BJIaJ0 po3po0dIieHi
nedininii, knacudikarii i KpUTepii JO3BOJIMIM aBTOPY apryMEHTOBAHO BH3-
Ha4YUTH BIACHY MO3MLIIO 11010 6araTboX AUCKYCIHHUX NpoOIeM MpaBoBOro
PETYJIIOBaHHS Ta peatizalii KOHCTUTYIIIIHHIX 000B’A3KIB JIIOMUHM 1 TpOMaIs-
HUHA B YKpaiHi.

Jlo meperniky Mo3UTHBHUX SKOCTeH MoHOTpadii, 6e3yMOBHO, CITiT BiTHEC-
TH 1 T€, IO B Hill MICTHTBCSI aBTOPChKE OAUeHHS CyTHICHUX O3HAK, 3MICTY Ta
CHUCTEMHU KOHCTHTYLIHHUX 000B’s3KiB, a HAl[IOHAJIbHA IIPaBOBa CHCTEMa
PO3IISIAETHCS B OPTraHIYHOMY 3B’ SI3KY 3 MKHAPOJHHUM IPABOM Ta IHIIUMH
COLIaJIbHUMU PEryNsTopamMu (MOPaJLTIO, HOpMaMu peltirii Toro). Kpim Toro,
Ha ICTOTHY yBary i miJTPUMKY 3aCIyTOBYIOTh TaKi BHCHOBKH 1 IPOMIO3UIIIT
aBTOpa:
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— BU3HAYCHHS CUCTEMH (DYHKIII KOHCTUTYIIHHUX 00OB’SI3KIB JFOIUHH
1 TPOMaJIsIHMHA: TapaHTy0401, 00Me)KyBanbHOI, BUXOBHOI Ta (DYHKLIT CripH-
SIHHSI PO3BUTKY 0COOMCTOCTI;

— TIPYHTOBHE JOCIIIJKEHHS €BOIOIIT KOHCTUTYLIHHUX 00OB’SI3KIiB Y
CBITOBIH 1 BITYM3HSIHIN MOJITHKO-TTPABOBIN TEOPIi Ta MPAKTHILI;

— BHCHOBOK aBTOpa PO A1aJIEKTUYHUH 3B’ 130K MiXK KOHCTUTYI[IHHUMHA
000B’sI3KaMU JIFOJIMHH 1 TPOMA/ISTHUHA T4 OCHOBHUMH (DYHKITISIMH Cy4acHOT
JICPIKABH;

— OpHTiHAJBHUN aBTOPCHKHI BapiaHT Kiacudikarlii 000B’sI3KiB JIIOIHHA
1 TpOMaJITHHHA 32 PI3HHUMH KPUTEPIIMH: XapaKTepoM 3B’ 3Ky 0CoOH i
JepKaBy, chepaMu KUTTEMISITBHOCTI 0COOH, CIIOCOOOM 3aKpiTUIeHHS, (yH-
KIIOHAJIBHOIO CIIPSIMOBAHICTIO, 1X aJlpecaraMu, XapaKTepoM 3/iiCHEHHS,
(hopMor0 3IIHICHEHHS, a TAKOXK XapaKTepOM 3a0e3IeUeHHs.

Kpim Toro, mpuHIMIOBe 3HaUYCHHS IS IOPUANYHOT TEopil Ta MPaKTHKH
Ma€ BUCHOBOK aBTOpA IPO Te, 1110 CIiBBITHOIICHHS JIEPKaBHUX 1 0COOUCTHX
1HTEpECiB OXOIUTIOETHCS HE CIIPOLIEHUM HOHATTAM IepeBaru OJHOrO 3 HUX,
a CKJIQJIHUM JiaJIeKTUYHHUM IOE€IHAHHAM IIUX 1HTEPECIB, K BPAXOBYE K
MPIOPUTET, TaK 1 MAPUTET, OaJIaHC, y3rO/HKEHHS, TApMOHI3AII0 IHTEPECiB.

HayxoBuii nomryk ontumMajibHUX MoJeseil CliBBIAHOIEHHS OCHOBHUX
npaB 1 000B’A3KiB Ul CydyacHOI YKpaiHu NPUBIB aBTOpa J10 LIIKOM 0OIPyH-
TOBaHOTO BUCHOBKY TIPO T€, [II0 OCHOBHHMHU BUMOTaMH MPH BCTaHOBJIICHHI
3aKOHOJIABIIEM KOHCTHTYIIHHUX 000B’s13KiB MaroTh OyTH: 1) 00YMOBJICHICTb
3MICTY Ta KUTBKOCTI OCHOBHHX O0OB’sI3KiB KOHKPETHO-ICTOPHYHUMH 00CTa-
BUHAMH, TPAAULISIMH, MEHTAIBHICTIO HAPOIy, PIBHEM MPABOBOT KYJIBTYpH 1
MIPaBOCBIIOMOCTI, CTAHOM 3aKOHHOCTI 1 IPABOIIOPSJIKY B JiepkaBi; 2) crpsi-
MOBAHICTh Ha 30aJ1aHCOBAHICTh IHTEPECIB KOHKPETHOT JIFOIMHH 3 ITHTepecaMu
IHIIMX JFofei; 3) HeoOXiaHICTh 3a0e3eueHHsI CIPaBEIIIMBOTO OallaHCy MpH-
BaTHHX Ta MyONiyHUX (JepkaBHUX) iHTepeciB. baxaHno, abu 3a3HaueHi BU-
MOTH AIHCHO CIIyTyBaJId MOJITUKO-IIPABOBUM OPIEHTUPOM JUIS YKPaiHCHKOTO
3aKOHOJABIISI TP pPerjiaMeHTaIlii KOHCTUTYI[IHHUX 000B’SI3KIB JTIOAUHH 1
IrpOMa/ITHUHA.

OpnHak, sK 1 TP TOCIHTIHKEHH] Oyb-SKO0i CKIIaIHOT 1 HOBOT TEOPETUIHOT
mpobiieMu, B MOHOTpadil MiCTATBCS MIEBHI TUCKYCilHI TIOJIOKEHHS. 30Kpema,
CHIPHUM BUJIA€ThCS TBEP/UKECHHS aBTOpa MPO Te, M0 XapaKTEPHOI PUCOI0
IOPUIMYHOT IPUPOIM OCHOBHHUX O0OB’SI3KIiB € T€, 110 BOHH SBJISIFOTH COOOI0
«MOPAJILHO-ETUYHI BUMOTH CYCIUIBCTBA JI0 JIFOJMHWY, 1110 B OCHOBI KOHCTH-
TYUIHHUX 000B’S3KIB JISKUTD JIMIIE «3arajbHOMIONCHKA, XPUCTHUSIHCHKA MO-
paib, ska 3aknajaeHa B «/lecsatu 3anoBiasgx boxux» 1 3HaiinIa cBoe Big00-
paxkenHs1 y @paHIry3bKii gekiapallii mpas i 000B’3KiB JIOJUHH 1 TPOMAJIs-
HuHa 1795 p.».
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[To3wuiist aBTOpa 110710 30LIBIICHHS KOJIa 000B’SI3KIB BUIISIIIAE JUCKYCili-
HOIO, MPOTE € OOTPYHTOBAHOIO, 1 TOMY Ma€ MPaBO Ha iCHYBaHHS, AK 1 iHII
Woro opuriHaibHi migxoau. be3 cymuiBy, monorpadis JI. 1. Jletnsinuuna 3a-
LIKaBUTh (axiBIliB y rairy3i Teopii AepikaBH i nmpaBa, KOHCTUTYIIIHOTO ITpa-
Ba, BUKJIQJIauiB i CTY/ICHTIB IOPHIUYHUX BHUIUX HABYAJIHHHUX 3aKJI/iB 1 (a-
KYJBTETIB.

O. ITempuwun, sine-npesunent AllpH Ykpainu,
akaJeMiK, JOKTOp IOpUANYHHX Hayk, podecop,
B. Konicnuk, OKTOp IOpUIUYHUX HAyK,
podecop



HAYKOBE
KXUTT

IIpoGJsiemu aHTpOMmOJIOrii MpaBa:
YeproBuil «KKpyrimi ctivp y JIbBoBi

1-2 rpymast 2006 p. y JIbBOBI Ha BuKOHaHHS PekomeHnamii, cXBaJeHNX
17 Bepecnst 2005 p. yuacHukamu [lepmioro BceykpaiHCBKOTO «KPYTJIOTO
CTOIIY» Ha TEMY « AHTPOIIONOTS MpaBa: PiIocoPCHKUI Ta FOPUIMYHUI BUMIpH
(craH, mpoOiemMu, NEPCIIEKTUBHU )», BIAPYTE BiIOYBCS aHAJIOTTYHUM 3aXi]1, OpraHi-
30BaHMii CIIJIbHO [HCTHTYTOM NepkaBH i pasa iM. B. M. Koperskoro HAH Vkpa-
THY, FOPUIUYHUM (PaKyabTeTOM JIbBIBCHKOTO HAIIOHAIBHOTO YHIBEPCUTETY
im. L. ®panka Ta JILBIBCHKOIO JTaO0OpaTopi€ro mpas JromuHHA 1 TpomasistarHa H/IT ne-
PKaBHOTO OyIiBHUIITBA Ta MicrieBoro camoBpsiayBartst AITpH Yipainu'.

[TopiBHAHO 3 MUHYJIOPIYHUM «KPYIJIMM CTOJIOM» IIbOTO pa3y opraiza-
TOpaM BAANOCs JEII0 PO3LIMPUTH TEMATHKY 3aX0y Ta Horo «reorpadiro.
Jo nepeiniky TeMaTH4HUX MUTAaHBb «KPYIJIOTO CTONY» OyJI0 BITHECEHO TaKi:
1) mpaBOpO3yMiHHS SIK BU3HA4YaJIbHA JICTEPMIHAHTA aHTPOIIONOTI] IIpaBa;
2) aHTPOIIOJIOTIS TIpaBa: 00’ €KTH 1 PEIMETH JIOCII/KEHHST; PLIocoOPChKuii Ta
IOPUAWYHUH BUMIPH; TUTIOPATI3M ITiIXO/1iB; TUTFOPAJIi3M aHTPOIIOJIOTIH: ITPaBOBi
MPOEKIIii; 3) METOOIOTisI aHTPOTIOJIOTIT MTpaBa: MiJXOAH, METO/IN Ta 3aco0n
JIOCHIJDKEHb; 4) aHTPOIIOJIOTIYHI aCIIEKTH ITpaBa y TIO3UTHBICTCHKUX U albTep-
HATUBHUX 1M JOKTpUHAX; 5) anTpornooriuni gociimpkenHs XX—XXI cromits
Ta 1X 3HAUCHHS JUTs CTAaHOBIICHHS 1 PO3BHUTKY aHTPOIIONOTIT paBa; aHTPOIIO-
JIOT1YHO-TIPABOBI TOCI/DKEHHS; 6) MPAaBOBI BIACTHUBOCTI JIFOIMHN 1 aHTPOITHI
BIIACTHUBOCTI ITpaBa; 7) yHiBepcaizallisi ipaBa Ta KyJbTypHI yHIBEpCaIii; IIIo-
pastizaliis mpaBa Ta KyJIbTypHO-ICTOPHYHHHN TLTFOPAITI3M.

VY «KpyIraoMy CTONI» B3sUIH y4acTh MoHaa 20 HayKOBLIB y raiy3i aHTpo-
MOJIOTIi ITpaBa — He TUIbKH MPaBO3HABIIIB, a i (inocodis, 6orociosis, di-
JIOJIOTIB, — @ TAKOXK FOPHUCTIB-IIPAKTUKIB, cepell IKUX Oy/u 3asBiIeH] (paxiBii
13 3anopixoks, Kuea, Jlynpka, JIbBoBa, MakiiBku, MiHcbka, Onecu, PiBHO-
ro, Cimdepomnosns, Xapkoa Ta XMEITbHUIIBKOTO.

! JTus.: TIpo mpoBeICHHSI Ta PE3yJIBTATH MEPIIOr0 KKPYIIOro cToiy» // BicHuk aka-
nemii mpaBoBux Hayk Ykpainu. —2005. — Ne 4(43). — C. 237-241; [Ipo6nemu dinocodii
mpasa. — T. III. — Ne 1-2. — C. 438-440; FOpun. razera. — 2005. — Ne 21(57). — C. 4 abo
[www document] URL http://www. justinian. com. ua/narticle. php?id=1858.
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[in yac mpoBeneHHs 3aX0/1y BinOy/acs mpe3eHTallis JOBrOO4iKyBaHO1 30ip-
KU JIONOBIfIeH yuacHUKIB [1epIioro BCeyKpaiHChKOro «KPYITIOrO CTOIy»' .

PoGora 1150ropiuHOTr0 3aX0/ 1y MPOXOAMIA 32 JEKIIbKOMAa HAIPSIMKaMH Y
paMKax O3HaYeHUX BHILE TEMAaTHYHUX [TUTAHB.

[Ipobnemam iHCTUTYIIOHAII3AMIT HAYKOBOTO 3HAHHS, IPABOPO3yMiHHS,
IpeaMeTa Ta METOROJIOTIT BITYM3HAHOI aHTPOIOIOTi{ paBa, MOTPe6OBOro
JOCIIJHULBKOTO MiAX0My y IPAaBO3HABCTBI SIK MPOSBY aHTPOIIOJIOTiYHOI Ma-
paIirMy, a TAaKOXK HAYKO3HABYIH XapaKTePUCTHUII FOPUIUYHOT TePMEHEBTHKH,
JIHI'BICTUYHOI aHTPONOJIOril i IOPUANYHOT JIHIBICTUKU IIPUCBSITUIN CBOI
BHCTYIIH TOJIOBHUH 10prcKOHCYIBT T30B «®okcTpoT», ansokar FO. AHoXiH,
CTapIIMi KOHCYJIBTAHT KOJIETil CY/I/IIB CY/IOBOI IMajiaT B KPUMIHAIBHHX CIIpa-
Bax AmnensniiHoro cyny XMenbHUIBKOI 00JIacTi, TOMIYHHK ToJ0oBH Paan
cyaaiB XMenbHUIBKOT 00acTi A. bepHIOKOB, acucteHT Kadeapu Teopii Ta
icTopii aep>kaBu i ipaBa opuandHoro gaxynsretry JIHY im. I. dpanka, Hay-
KOBWIA criBpoOITHUK JIbBIBCHKOT JIaOoparopii mpaB JIOIWHY 1 TPOMa/ITHUHA
HJI nepxaBHoro OyaiBHUIITBA Ta MiciieBoro camoBpsityBanHst AIIpH Ykpa-
fau [. T'yauma, Monoamuii HaykoBUi criiBpoOiTHUK Tiei sk Jlaboparopii
T. dynam, unen-xkopecnonaeHt AllpH Ykpainu, JOKTOp IOpUINYHUX HAYK,
nipohecop, 3aCTyMHUK JieKaHa 1opuandHoro gakyiasrety JIHY im. 1. @panka 3
HayKoBOI poOOTH, 3aBixyBad JIbBIBCBKOI JJab0opaTopii IpaB JIFOAUHU 1 TpoMais-
HuHa H/II nepxaBHoro OyIiBHUITBA Ta MiCLEBOro caMoBpsayBanHs AllpH
Vipainu I1. PaGinoBuy, crapmmii Bukiagad kadenpu ykpaiHcbkoi MoBu Ha-
ioHaBEHOTO yHiBepcutery «KueBo-MormisHebka akagemis» H. Tpau, ropuc-
koHCynbT FOpunnunoro arentctBa «CioBo i aino» FO. LTypues. 3Hauny
yBary OyJI0 MPUILJIEHO OOrOBOPEHHIO MUTAaHb NPEIMETHOI celU(IKu Ta Me-
TOZOJIOTIT aHTPOMOJIOTT MpaBa 1 BU3HAYESHHIO 32 UMM KPHUTEPisiMu i cITiBBiz-
HOIIICHHS 3 FOPUJIMYHOIO Ta (Pij10cO(ChKO-PABOBOIO aHTPOIIOIOTISIMH.

VY Buctynax kanauaara ¢pinocodcebkux Hayk, gorenrta JIHY im. [ dpan-
ka M. AJIbuyK, KaHIUJaTa IOPUITYHAX HayK, HAyKOBOI'O CIIIBPOOITHHKA
Incruryty nepsxasu i npasa im. B. M. Kopenskoro HAH Ykpainwu, Bianosi-
JAITBHOTO CeKpeTaps Mi>kKHaponHoro yacomucy «IIpobnemu ¢inocodii mpasa»
B. biryna, acripanrta JIHY im. I. ®@panka, angsokara C. Bepianosa, kanmu-
nata ¢pinocodChKUX HayK, IOICHTA, IeKaHa (DaKyJIbTETY IpaBa i ICHXOJIOTil
MakiiBChbKOTO €eKOHOMIKO-ryMaHiTapHoro iHctutyty O. I'ybap, nokropa
¢binocodii, 3acTylmHUKA AUPEKTOpA Ta HAYKOBOTO MpalliBHUKA [HCTHTYTY
POAMHU 1 MOAPYKHBOTO JKUTTA YKPATHCHKOTO KAaTOJNHUIIBKOTO YHIBEPCUTETY
II. I'ycaka, kanauaara OpUAXYHUX HayK, IOLEHTa Kaeapu Teopii Ta icropii

! TuB.: AuTporosoris npasa: GpitocopChbKuil Ta OPUIMIHINA BUMIpH (CTaH, 1poliie-
M, neperiektuBn): Marepiamu [epmioro Bceykpaincbkoro kpyrioro croiy (M. JIbBiB,
16-17 Bepecns 2005 p.). — JIpBiB, 2006. — 320 c.
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/T (48)

Jiep>kaBy 1 mpasa ropuangHoro ¢axynsrety JIHY im. I. @panka, 3aBigyBada
JlaGoparopii JociKeHb TEOPETUYHUX MTPOOIIEM TpaB JIFOIUHH TOTO XK (a-
KYJIBTETY, MIPOBITHOTO HAYKOBOTO criBpoOiTHHKA JIBBIBCHKOT JlabopaTopii
npas JiroauHu 1 rpomajsinuHa HJ{I nepxkaBHOTrO Oy/miBHHIITBA Ta MICIIEBOTO
camoBpsiayBanHa AlIpH Vkpainu C. {o0psiHCbKOr0, CTapIIOro BUKIJIagada
JIbBIBCBHKOTO JIEP’KaBHOTO IHCTUTYTY HOBITHIX TEXHOJIOTIH Ta yHpaBIiiHHS
iM. B. Hoprogoina E. €neneBcbkoro, cTyneHTKH (HaKyIbTETy MiDKHAPOTHIX
BiJHOCUH ['yMaHITapHOrO iIHCTUTYTY XMEJIbHUIIBKOIO HAl[lOHAJILHOTO YHi-
Bepcutetry T. 3esiHChbKOT, KaHIUIaTa FOPUIMYHUX HAyK, IOLEHTa Kadenpu
MIPABOBHX 3aCaJl MiIPUEMHUNTBA JIBIBCHKOTO JIEPKABHOTO YHIBEPCUTETY
BHyTpimHiX crpas F). Jlodoau, crapiioro Bukiaaada kadeapu dinocodii
Jlyupkoro inmycrpiansHoro yHiBepcurery I. MarBeeBoi, 1okropa dino-
cocpKuX Hayk, 3aBigyBada kadeapu ¢inocodii HamionansHoro yHiBepcH-
TeTy «JIpBiBChbKa momiTexHikay B. [leTpymenka, kanauaaTa I0pHIAIHAX
HayK, B. 0. JIOIIEHTa KadeaApu UBUIBHO-NPABOBUX JAUCUHUIUIIH XMEIbHHIIb-
KOTO YHIBEpCHUTETY yrpaniinHs Ta npaBa M. Ctedanuyka i kanauaara di-
nocoChKUX HayK, AOIEHTA, B. 0. 3aBiayBaya kadeapu ictopii Ta Teopii aep-
JKaBW 1 paBa 3anopi3bkoro HalliOHAIBHOTO YHIBEPCUTETY, JOKTopaHTa [Hc-
TUTYTY AepkaBu i mpasa iM. B. M. Kopeuskoro HAH Ykpainu JI. YnoBuku
BUCBITJIFOBAIMCS JICSIKI ACTIEKTH B3a€MO3B 13Ky TpaBa Ta MPaBOBOi TPaIuIIii,
okpemi npobaemu ¢inocodii mpaBocyms (30KpeMa, 0COOTUBOCTEH CIPHIi-
HATTS U IHTEPIpETallii HOHATTS CIIPABEAJIUBOCTI), 3B’ SI3KY JIFOJICHKOT IPUPO-
I 3 TIpaBaMU JIFOIUHH y CBITIII (DEHOMEHOJIOTIi Ta XPUCTHIHCHKUX I[IHHOC-
Tei, yHi(iKaLii 3MICTY IpaB JIIOIMHNA Ha OCHOBI 3araJIbHOOICHKHUX LIHHOC-
TeH, TOCHTIPKEHUX 3a MarepiajJaMu MPakTUKH €BPOMEHCHKOIO KOMITETY
COIIIAJIbHUX TIPaB, a TAKOXK EBOJIOLIT IHCTUTYTY 3JIOBKUBAHHS JFOJICHKUMHU
npaBamu. JKBaBa JMCKyCist pO3ropHYyJIAcs cepel yYaCHUKIB HABKOJIO MPOOJIe-
MaTHKHU PO3IIUPEHHS MEX MPAaBOBOro OyTTs Cy4acHOI JIOAWHU Ta MOSBU
HOBUX Cc(ep JIOACHKOT TisUIBHOCTI, 1110 TOTPeOyIOTh BPEryII0BaHHS 3a JI0II0-
MOT'010 00’ €KTHBHOI'O IOPHIMYHOIO I1PaBa.

AHTpPONOJIOTIYHO-TIPABOBI AOCIIKEHHS MUHYJIOTO 1 Cy4acHOCTI aHali-
3yBaJIMCS Y BUCTYIAaX KaHuaara GimocoChbKUX HayK, IPOBIIHOTO HAyKOBO-
ro criBpobitHrka HJI mpuBatHoro mpasa Ta mianpuemanirea AlIpH Yipai-
HU [. MUpPOHOBOI, KaHUAaTa IOPUINYHEX HAYK, CTAPIIOTO HAyKOBOTO
cniBpoOiTHHKA JIBBIBCHKOT TabopaTopii MpaB JOIWHH 1 TPOMaJISTHUHA
HJI nep>xaBHOTO OyniBHHUIITBA Ta MicuieBoro camoBpsiayBanus AllpH Yipa-
inu C. PadinoBu4a, KaHUIaTa IOPUINYHUX HAYK, JOLIeHTa PiIBHEHCHKOTO
inctutyTy KuiBcbkoro yniBepcutety npaBa HAH Ykpainu B. Tpyrus it
acucreHTa kadeapu iocodii Onecbkoi HaliOHATHHOT FOPUINIHOT aKaieMil
A. ®aabKOBCHKOr0. YYaCHUKH MPArHYJIH 3’ CYBaTH 3MICT JIABHBOTPEIBKIX
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KOHIICIII} B3a€MO/IiT PUPO/TU JIFOIUHHU 13 COLIIOHOPMATHBHOIO PEajIbHICTIO,
BU3HAYHUTH HAMPSIMKHU Cy4acHOI Teopii apryMeHTauii y Jyci HEeOKaHTiaHCTBa,
BCTaHOBUTH MICIIE JIFOJJUHH Ta MPaBa B MOCTMOIEPHICTCHKOMY MPOCTOPI i
oxapakTepu3yBaTh BUXIJHI 3acaid METa(i3UIHOTO peaizmy.

Ha 3aBepiueHHs NpUCYTHI 0OTOBOPUIIM CTaH BUKOHaHHS PexomeHpaniit
[leproro BceykpaiHCHKOIO «KPYIJIOrO CTOIY» Ta 3alpornoHyBaiu Oprxomi-
TETy OIyOIIiKyBaTH MaTepialid IIbOTOPIYHOTO 3aX0/y 1 BUCBITIUTH HOTO B
OPUIMYHUX BUJAHHAX. ByJI0 TOMOBJIEHO TaKOXK MPO MOAAJBINY CITiBIPALIO
Ta nposesieHHs y JIbBOBI Bocenu 2007 p. HACTYIHOTO «KPYIJIOTO CTOIY» 3
AHTPOTIIOJIOTIT IIpaBa, SIKUi, OT)KE, CTAaE B YKpalHi TpaJuIliiHIM.

Mamepian niocomysas

/. I'youma, HayKoBUiA cIiBpoOITHUK JIBBIBCHKOT Ta00paTOpii paB JIFOIHMHA

i rpomagsanHa HJI nepxaBHOTO OyIiBHHUIITBA Ta MiCIIEBOTO CAMOBPSITYBAHHS
AllpH VYkpainu



HAYKOBA
XPOHIKA

3aragabHi 300pu
AxkajeMii NpaBoOBUX HAYK YKpaiHu

16 6epe3ns 2007 p. y XapkoBi B mpuMinieHHI AKaaeMil MpaBOBUX HAYK
VYkpainu BifgOymucs mopiuni 3aranbHi 300pu Akajiemii, Ha SKUX 0yII0 po3-
IJISIHYTO HU3KY BOXKJIMBUX MUTaHb 11 KHUTTEIISITBHOCTI.

3 nonosimro «IIpo OCHOBHI MiICYMKHU TisSUTBHOCTI AKajeMii paBoBUX
HayK Ykpainu y 2006 pori Ta 1i 3aBIaHHS Ha IEPCIEKTUBY» BUCTYNUB [1pe-
suneHT Akazaemii, akagemik HAH Ykpainu B. Tauiii (ckopoueHuii BUKIaT
JIOTIOBI/Il HAJJAEThCS y IIbOMY HOMepi BicHuka). ¥ momnosini Oyno minduro
nicyMKH aisibHOCTI Akagemii y 2006 p., OKpeclieHO 3aBIaHHs, SIKi oCcTa-
10T Ilepesl AKaJeMi€lo Ha HaOIKUy HepCIIeKTUBY.

HarosouryBanocsi, 30kpeMa, Ha TOMY, 10 338 YMOB TIEpEX0/y J0 iHHOBa-
IIITHOT MOJIEeITi EKOHOMIYHOTO PO3BHUTKY CaMe JiepKaBa CTa€ TOJIOBHOIO J1€BOIO
0c00010, siKa MOKJIMKaHA BU3HAYATH CTPATETiI0 IHHOBAI[IHHOTO PO3BUTKY.
Came ToMy NpaBHMYA HayKa [IOBUHHA JOCIIPKYBaTH Ta BU3HAYaTH HalOUIbII
e(peKTHBHI IPaBOBi 3acO0M perymoBaHHs Beiei cdepn iHHOBaLIITHNX BiTHO-
CHH Yy JIepKaBi.

YV I0MOBI/I aKIIEHTYBAJIOCS HA TOMY, 1110 AKaJieMisi TOBUHHA OYOIIUTH PO-
00Ty 3 KOOpIMHAIII] TOCTI/HKEHb Y Taly3i JAepKaBH 1 Mpasa, M0 MPOBOISTHCS
yciMa yCTaHOBAMH HE3aJIeXKHO BiJl (JOPMHU BIIACHOCTI Ta I IITOPSIKYBaHHSL.

B 00roBopeHHi 0MOBIII B3sUIH Y4acTh Bille-IPE3UISHT AKaieMil, aka-
nemik FO. I'pomeBmii, Bitie-nipe3uneHt Akaiemii, akagemik O. Konniaenko,
akanemiku-cekperapi Bigainens: M. IBik, H. Ky3nenosa, B. Crammuc,
akazemik B. Cemuuk, uieH-kopecrnonieHT FO. bursk ta in. V ix BUcTynax
BaJIOCs Ha 3700yTKax i MpoOIeMax, OKPECITIOBAIUCS IIJISIXU PO3BUTKY AKa-
JIeMil Ta IOpUINYHOT HAYKH.

3araiipHi 300pu 3aTBEpAMIIN «3BIT PO JisUIbHICT AKazieMil IpaBOBUX
Hayk Ykpaiau y 2006 pori».

3aranbHi 300pH 3aciTyXalld HadaJlbHUKA (hiHAHCOBO-EKOHOMIYHOTO YII-
paBiinHsa Akangewmii JI. BejeBueBy Ta 3arBepAnad 3BIT PO BUTPAYaHHA
OFOKETHUX KOILUTIB AKaaeMi€ro MpaBoBUX HayK Ykpainu y 2006 pori.
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3arasbpHi 300pu 00paiu Bine-mipe3ueHToM Akanemii akagemika O. Ilet-
PHUILIKHA, TOJIOBHUM y4eHHM cekperapeM Akanemii — akagemika Q. Ilorpio-
HOTO; 3aTBEPJIMIIM HA MOCAJIi aKaJeMiKa-ceKpeTapsl BIJIIJICHHsI e KaBHO-
MIPaBOBHX HayK 1 MDKHApOJHOTO IpaBa wieHa-kopecnonaeHTa k0. bursaka;
3aTBEpAMIIN Ha mocaai aupekropa LleHTpy npaBoBoi iHQopMaTuky dieHa-
xopecnonnenta M. IlIBens.



ODILIVIHI
MATEPIAAM

3BiT
Akajemii IpaBOBUX HAYK YKpaiHU
NP0 BUKOPUCTAHHS KOIITIB
Jep:xaBHoro 0rom:kery Ykpainu 3a 2006 pik

AxkajieMisi MPaBOBUX HayK YKpaiHH 3T1HO 3 YHHHUM 3aKOHOJIAaBCTBOM €
BUIIOKO JICPKABHOI HAYKOBOIO OpraHi3aiiero YKpaiHH, MO OpraHi3oBye i
3MiHCHIOE (DyHAaMEHTAIBHI TOCIIKEHHS B Tay3i IepKaBH 1 ipaBa. Becporo
Ha el yac B AkajeMii JiI0Th 7 OIO[UKETHUX YCTAaHOB. 3arajibHa KiIbKICTh
npaiorounx B Akagemii cranom Ha 01. 01. 2007 p. ctanoButh 478 4oit., B
ToMy uuncii 317 HayKOBUX TpaliBHUKIB, cepe]] SKUX 72 TOKTOpiB 1 134 kaH-
JIU/IaTIB HAyK.

3akonoMm Ykpainu «IIpo JlepxaBuuii Oromxer Ykpainu Ha 2006 pik»
3aTBEPPKEHO MTOKa3HUKM OOKEeTHOro (hiHaHCyBaHHS AKaaeMii npaBOBUX
HayK YKpaiHu 3araibHuUM oOcsiroM 16 549,1 tuc. rpH., y TOMY 4uCIi 3a 3a-
ranpHuM GonnoM — y cymi 14 320,6 Tuc. TpH., 3a crieniaabHuM HOHIOM —
y cymi 2 228,5 TuC. rpH. 3a3Ha4YCHI KOIITH CIPSIMOBYBAJIMCS HA 3a0€3IICUCH-
HS CTATyTHOI JisTIbHOCTI Akasiemii 3a 4 OFOKETHUMH TIPOrpaMaMHu.

VY 2006 p. no Akagemii 3 ycix mxepen ¢piHaHCYBaHHS HaXiHIIIO
15 606,4 Tuc. rpH.

I3 3aransHOTO oHy JlepkaBHoro Oromkety Yikpainu Oyno nmpodiHaH-
coBaHo B 00csi3i 14 079,5 Tuc. rpH., mo ckiano 98,3% BiJi JIAHOBUX PIYHUX
MOKa3HUKIB.

3a cremiaabHUM (OHIOM CyMa OfiepKaHUX AKaJEeMI€I0 KOIITIB CKJiaia
1 526,9 tuc. rpH., ad0 9,2% 3aranpHOT0 0OCITY HAXOIKEHb.

Crientianpanit ponp OromkeTy Akagemii y 2006 p. popmyBaBcst BiAIIOBII-
HO /10 YUHHOTO 3aKOHOJABCTBA 33 PAXyHOK TaKUX HAJIXOIKEHb!

—TIaTa 3a MOCIyTH, 10 HAIAI0ThCsl OIOKETHIMHU YCTaHOBaMH 3T1AHO 3
iX (DyHKIIOHAJIBHUMH MTOBHOBAXEHHSMH (TIPOBEICHHS HAYKOBUX pPOOIT 3a
PaxyHOK BJIACHUX KOIITIB OpraHi3ailiii — 3aMOBHUKIB, IIPOBEJICHHS HAYKOBOI
€KCIIepPTHU3H Ta 1H.);

—IUIaTa 3a HaJaHHS MaiiHa B OpeHuy;
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—3a PaxyHOK IHIIUX JPKEPEesT BIACHUX HAJIXO/PKEHB (OJIaro/(iiiHi BHECKH,
IPaHTHU Ta JapyHKH, KOLITH AJIsl BAKOHAHHSA OKPEMHX JIOpY4eHb BiJ oprati-
3amiil uu GismgHuX 0cio).

3a 2006 p. 3aranpHi KacoBi BUIaTku Akanemii ckiamu 15 173,1 Tuc. rpH.
[Tpu oMy BUAATKY 3arabHOro GoHIy OrompkeTy cranoBud 13 860,9 Twc. rpH.,
crnenianbHOro horay — 1 312,3 THc. TpH.

Y 3BesieHil BioMocTi BuTpadanHs koriB JlepakaBHoro Oromxety B 2006 p.,
HaBejZleHHX y Tabm. 1, 3a mporpamamu 6581020 «HaykoBa i opranizamiiina
JISUTBHICTB TIpe3uTii Akaiemil mpaBoBUX Hayk Ykpainu» ta 6581040 «Ilin-
rOTOBKa HAyKOBHX KaJIpiB y cdepi 3aKOHO/IaBCTBA», HAJIAIOTHCS y PO3Pi3i
CKOPOYEHHX KOZIIB EKOHOMIYHOI Kitacudikaiiii, a 3a mporpamamu 6581030 «DyH-
JIAMEHTaJIbHI JIOCHIKEHHS y chepl 3akoHoaBCcTRa 1 rpaBa» Ta 6581050 «Po3po6-
Ka HalBaYXJIMBIIIUX HOBITHIX TEXHOJOTIH y cepi yIOCKOHAICHHS 3aKOHO-
JTAaBCTBa» — 3a KOJIOM €KOHOMiuHO1 kiacudikarii Bugarkis 1171 «ocmia-
KEHHS 1 pO3pOOKH, OKpeMi 3aX01 PO3BUTKY MO peaiizamii nqepKaBHUX
(perionanbuux) nporpam» ta 2000 «KartitanbHi BUIaTKW.

Ha Bumnary 3apo0iTHOI m1aT 3 HapaxyBaHHIMH Ha Hel OyJi0 BUTPAYCHO
2 288,5 THC. TpH., ab0 15,1 % ycix Buaatkis. [Ipudomy, SKIIO y 3araibHOMY
(doni YacTKa BUIATKIB Ha 3apo0iTHY IUIAaTy 3 HapaxXyBaHHSIMH CTaHOBHJIA
15,0 % (2 271,1 tuc. rpu.), 0 y cneudoumi — 0,1 % (17,4 Tuc. rpH.).

Ha npuaOaHHs mpenMeTiB OCTa4aHHs 1 MaTepialliB, OIiaTy moCiIyT
BUKOpHUCTaHO 692,4 Tuc. rpH. (4,6%). Ha ne miuuio 3,4% 3aransHoro ta 1,2%
CHeiaIbHOTO (DOHTY.

16,9 tuc. rpH. (0,1%) Oyno ButpadeHo Ha BiapsmpxeHus (0,1% 3arainb-
HOTO Ta HyJb % crendoHay).

Ha omniaty KOMyHallbHUX MOCIYT YCTAHOBU AKajeMil BUTPATHIIH
95,3 Tuc. rpu. (0,6 %).

Ha npunbanns obnanHanHs ycTaHOBaMH Akajaemii Oysio BUTpaueHO
124,5 tuc. rpH. (0,8 %), 3 sikux 23,8 trc. rpH. (0,2%) KOIMITIB 3arajbHOrO 1
100,8 Tuc. rpH. (0,6%) crneniansHOro GOHIY OIOIKETY.

Ha nmocmipkenHs i po3poOku, OKpeMi 3aX0/i PO3BUTKY I10 peajtizarii ae-
PKaBHUX MPOTpaM ycTaHoBamu Axajiemii Oyso ButpadeHo 9 166,4 tuc. rpH.,
a60 60,4% Bij 3araibHUX BUJATKIB. Y 3aranbHOMY (DOHJII BUJIATKIB 1€ CKJIa-
mo 8 181,5 Tuc. rpu. (53,9%) ta y cneuiaibHoMy (GOHII BUAATKIB —
984,9 tuc. rpH., abo 6,5 %.

Ha Bumnary cruneHziii Ta JOBIYHOI IIaTH JIHCHUM 4iieHaM (aKajemi-
KaM) Ta 4JeHaM-KOPECIOHAeHTaM BUAaTku ckianu 2 789,1 tuc. rpH., abo
18,4% Bix 3araibHOTO 00CATY O/IEPIKAHUX KOUITIB.

[HdopMartiro mpo BUKOPUCTAaHHS KOMITIB Jlep>kaBHOTO OFOIKETY YKpaiHu
Axkanemiero npaBoBuX HaykK Ykpainu y 2006 p. B po3pi3i OIOKETHUX MTPOT-
pam HaBeJeHO y Taou. 2.

295



/T (48)

BuTpauaHHs OODKETHUX KOUITIB 3/1HCHIOBAIOCH ISl 3a0€3eUeHHS
HACTYITHUX HaNpsAMiB poOoTH AKanemii:

3BiT

IIpo Bukopucranusa komTiB /lep:kaBHoro 0romKery Ykpainu
Axkanemi€clo mpaBoBux Hayk Ykpainu 3a 2006 pik

Tabanuysa 1
(Tuc. TpH.)
6580000 AkajeMisi NpaBoBUX HAyK YKpaiHu
Kon exo- Hoxa3zuuku 3aranbuuii pong Coeuianbuuii ponpg
HOMIYHOL 3arBep- | Kacosi |3arBepmixeno | Kacosi
Kﬂaf‘"q’l' JUKEHO | BM/AAT- | KOIITOPHUCOM | BMAAT-
kailt BH- KOILTO- KH Ha pik 3 ypa- KH
AaTKiB pucom XyBaHHAM
Ha pik 3MiH
Bunmarkun — Bchoro 14320,6 | 13860,9 1803,5 13123
B Tomy umci:
1000 TToTouHi BUmaTKu 14203,6 | 13837,1 1651,7 1211,5
1110 | Omnara mpaui mpa-
LIBHUKIB OFOKETHUX 1765,7 1765,7 55,8 13,1
YCTaHOB
1120 | HapaxyBaHHs Ha 3ap- 635.7 505.4 19.8 43
iary
1130 [MpundaHHs MpeaMeTiB
MOCTARANIL 1 Ma- 6634 | 5172 2885 175,2
TepiaiB, oruiara mociyr
Ta iHIIi BUJATKU
1140 Bunarku Ha Binpsn- 20,2 14,8 9.8 2,1
JKEHHS
1160 Omnata KOMyHaJIbHUX 110,0 66,7 36,4 28,6
MOCIIYT Ta €HEProHOCIiB
1171 JocimkeHHs 1 po3po0-
KM, OKpeMi 3aX0/lH PO3-
BHTKY IIOJIO peaizarii 82054 | 8181,5 1238.2 9849
JiepKaBHUX (perioHalb-
HUX) IPOTrpam
1300 | CyGcunii i motouHi 28033 | 2785.9 32 32
TpaHchepTn
2000 |KamitanbHi BUAATKH 117,0 23,8 151,8 100,8
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Tabauys 2

Kon exono- | HaiimenyBanus 0101- 3aranbuuii ponpg CneniansHuii
Mi4HOY KJ1a- JKeTHOI NporpamMu donn
c“d’iKaI}ii 3arBep- | Kacosi | 3arBep- | Kacosi
BHATKIB JZKEHO BHUIAT- | ’)KEHO | BHIAAT-
KOIITO- KH KOWITO- KH
pHCOM Ha pucom
pik Ha pik
6581020 HayxoBa i opranizamiii-
Za AATBHICT, Ipesuii 5923,5 | 5574,0 | 383,8 | 2306
KaJieMil IPaBOBHX HAyK
Ykpainu
6581030 OyHaaMeHTalbHI 10CTi-
JUKEHHS y cepi 3aKOHO- 7778,0 7669,2 | 1313,7 | 10483
JTaBCTBA 1 IIpaBa
6581040 [TinroroBka HayKOBHX
Ka/piB y cepi 3akoHO- 106,7 105,4 106,0 33,4
JIABCTBA
6581050 Po3po0ky HalBaXITHBi-
IIAX HOBITHIX TEXHOJIOTiii 5124 5123 _ )
y cepi ynockoHaICHHS
3aKOHOJIABCTBA
Bceworo: 14320,6 13860,9 | 1803,5 |1312,3




HALT
IOBIAsIPU

IOpuanuna rpomManceKicTs YKpaiHU OIMPO BITAa€ BiJOMOTO BYCHOTO Ha-
1101 KpaTHH B Taly31 KpUMIHATICTHKY Ta IOPUIUYHOI IICUXOJIOTIT, TOKTOpa
IOpUAMYHEX HayK, podecopa, akageMika AkazeMil NpaBoBUX HayK YKpaiHH,
3aciyxeHoro Aisua HayKu YKpainu, 3aciyxeHnoro npodecopa Hamionansaol
I0pUANYHOT akajemil Ykpainu imeHi SIpociaBa Myaporo Biosierty Ome-
JasiniBHy KoHOBaJIOBY 3 10BUICHHOIO 1aTOXO B 11 JKUTTI.

B. O. Konoanosa Haponunacsi B ceni Yepkaceki Tumku Jlumnenskoro
paiiony (HuHI — XapKiBChbKHi) XapKiBChKOi 00/IaCTi.

Y 1945-1949 pp. HaBuanacs y XapKiBCbKOMY IOpPUIMYHOMY IHCTUTYTI. J{0
1950 p. mparroBasia ciiiauM IpoKyparypu M. Bopormioscbka Boporiios-
rpajacekoi obnacti (HuHI — AmdeBchk Jlyrancbkoi obnacri), 3 1950 p. — B
XapKiBChbKOMY IOPUIUYHOMY 1HCTUTYTI (HHHI — HarioHanpHa opuandHa
akazemist Ykpainu imeHi SIpocimaBa Myzaporo), ne mpoifiiuia nisx BiJl acuc-
TeHTa J10 mpodecopa kadenapu KpuMiHamicTHKH, a 3 1981 o 1996 p. ovorro-
BaJja 1o kadeapy. 11 memaroriunmii crax — mouan 55 POKIB.

VY 1953 p. B. O. KoHoBasioBa 3axucTuiia AUCEPTAIlil0 Ha 3100yTTs HAy-
KOBOTO CTYyIIEHS KaHAWJaTa IOpUIMYHUX HayK Ha TeMy «TakTuka romnpoca
CBHJIETENEH B COBETCKHX OpraHax paccieaoBaHus», a'y 1966 p. — mo-
KTOPCBKY AucepTaliro Ha Temy «Teoperndeckue npoOieMu CleICTBeHHON
TaKTHKH (II03HAaBaTeIbHAs (YHKIMS JIOTUKU U TICUXOJIOTHH )».

VY 1969 p. B. O. KoHoBasoBiii mprcBOEHO BUECHE 3BaHHS Mpodecopa, y
1981 p. — movecHe 3BaHHS 3aciTyKeHHHU aisd Hayku Yipaiau. Y 1993 p. ii
00paHO JIMICHUM WIEHOM (akajeMikoMm) AkaieMil IpaBOBUX HayK YKpaiHH.
Y 2000 p. npucBo€HO TIOUeCHe 3BaHHs 3aciyeHuit npodecop HarionansHoi
IOpUINYHOT akaneMii Ykpainu imeni SIpocnaBa Mynporo.

[Tnigna nparg B. O. KonoBanoBoi Biji3HaueHa opAeHOM KHATHHI OJbru
I crynens, menamo «3a gobnecHy mpairo», [louecHoro rpamoToro Minic-
TepcTBa rocTuiii Ykpainu. Bona € naypearom [Ipewmii imeni SIpocnaBa Myn-
pOTo B raiysi maroTroBky HaykoBux kaapis (2001 p.) Ta 3a BumaTHi gocsr-
HEHHS B HAYKOBO-JIOCIITHUIBKIH IsSTBHOCTI 3 IPOOJIeM NMpaBO3HABCTBA
(2003, 2006 pp.).

OcHOBHI HanpsiMU HayKoBUX jociipkeHs B. O. KoHoBanoBoi — 3araiib-
Ha Teopist KpUMIHAIICTUKH (HAyKO3HABYl MPOOJIeMH); KpUMiHAJIICTHYHA
TaKTHKa; METOANKA PO3CIIITyBaHHS OKPEMHUX BHIIB 3JI0YMHIB; JIOTiKO-METO-
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JIOJIOTI4HI ACIIeKTH eKCIIEPTHOT AisUTBHOCTI; FOPHINYHA TICUXOJIOTis. BoHa €
aBTopKoro 200 HayKOBHUX Ipallb, 3 IKUX 14 MoHOrpadiii Ta ciM MiApyYHHUKIB,
110 3pOOHIIN BaroMuii BHECOK y PO3BUTOK BITUM3HSAHOI IOPUIMYHOI HAYKH.
Haiib6inbmr 3Hauymmmu ii pobotamu €: «[IpoOieMbl JIOTHKH U TICUXOJIOTUA
B ciencTBeHHOU TakTuke» (1970), «OpraHu3anroHHbIE U IICHXOJIOTHYECKHE
OCHOBBI JiesitenbHOCTH cienoBaress» (1973), «Ilcuxonorust B paccienoBa-
HuU nipectymeHui» (1978), «CnencTBeHHas TaKTHKA: TPUHIMIGI U (QyH-
kiun» (1983), «KpuMuHanuctryeckas XxapakTepUCTHKA MTPECTYTUICHHI
(1985), «IIpaBoBa ncuxonoris» (1996), «kKpumunaaucTuueckas: TaKTHKA:
Teopuu U TeHaeHIum» (1997), «O0bIck: TakTHKA U Ticuxonorus» (1997),
«Jlompoc: Taktuka u ncuxosorus» (1999, 2006), «Bepens: koHuenmus u
¢yHkuu B cynonpousponctse» (2000), «YOUICTBO: HCKYyCCTBO paccieo-
Banus» (2001, 20006).

B. O. KonoBanoBa 6arato pokxiB IUIITHO 3aiiMa€ThCS MATOTOBKOIO Hay-
KOBO-menaroriunux kaapis. Cepen ii yuniB 3 mokropu Ta 19 kaHauaris
IOPUINYHHUX HayK.

B. O. KonoBaiioBa mpoTsirom jiecsitu pokiB Oyia unerom [Ipe3uaii Aka-
JeMii IpaBoBUX HayK YKpaiHM, € 3aCTYITHUKOM rojosu Koopaunauinoro
01opo 3 MpoOsIeM KPUMIHAIICTHKH, IOPUIUIHOT TICHXOJIOT] Ta CyJI0BOI eKc-
nepTu3u Akazemii IpaBoBUX HayK YKpaiHU, WIEHOM CIeliali30BaHOl BYEHOI
pamu [1. 64. 086. 01 B HarionanbHill 1opuanuvHii akagemii YKpaiHu iMeHi
SIpociaBa Myporo 1o 3aXucTy KaHAUIaTChbKHX 1 JOKTOPCHKUX JUCEPTAIIii.
BxonuTe 110 ckiany pemakmiiHuX Kolnerii « BicHuka Axamemii mpaBoBUX
HayK Ykpainn», 30ipHuKiB «IIpoOnemu 3akoHHOCTI», «KpuMiHamicTHKa i
Cy[0Ba eKcriepTH3ay, « Teopis 1 mpaKTUKa CyA0BOi €KCIIEPTU3H 1 KPUMiHAi-
cTukuy. bpana y4acTh y MmirOTOBII 1 pelieH3yBaHHI 3aKOHOIIPOEKTIB, HOP-
MaTUBHHX aKTiB (3akoHiB Ykpainu «IIpo oneparuBHO-PO3ILIYKOBY Jisiiib-
HicTh», «IIpo nakrunockoritoy, «IIpo 30potoy», «IIpo 6opoTeOy 3 Tepopus-
Mom», «IIpo mporuairo kopymiii B Ykpaini» Ta iH.).

Axanemik B. O. KoHoBanoBa — TajaHOBUTHH Iejaror, sika 3poduia
BaroMuii BHECOK Yy MiJTOTOBKY BUCOKOKBaJi(ikoBaHUX fopuCTiB. Tucsui
BHUITyCKHHKIB HarionansHOT ropuanaHoi akajgemii Ykpainu iMeHi SIpociaBa
Myzporo BAs4HI 1i 32 3MICTOBHI JISKITIT 1 I[iKaBi MPAKTHYHI 3aHATTS, 32 MOX-
JUBICTh KOPUCTYBATHCS MiJIPYYHUKAMH 1 HAaBYAJIBHUMH MOCIOHUKAMU 3
KPUMIHQNIICTUKH Ta IOPUIUYHOT ICUXOJIOTIi, IO OyJIU MiJrOTOBIICHI HEIO.
Cepen BuxoBan1is B. O. KoHoBanoBoi 6arato BiJoMuX IOpUCTiB-IIPABO3HAB-
LiB, HAYKOBIIIB, CYJ1iB, IPOKYPOPIB, HAPOAHUX ACMYTATiB YKpaiHH.

[TpUHIIMTIOBICTD 1 TOPSIIHICTD, IIUPOKA EPYOBaHICTh 1 CYMIIIHHE CTaB-
JICHHSI IO CBOTX 000B’sI3KiB, BUCOKI JIFOACHKI sikocTi 3100ynu B. O. Konoa-
JIOBIl aBTOPUTET Ta MOBAry IOPUANYHOI IPOMAICHKOCTI.
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[pe3unist Axanemii npaBoBUX HayK YKpaiHH, pefakmiiiHa koseris «Bic-
HUKa AkazeMmii NpaBOBUX HayK YKpaiHW» mUpo BiTaroTh BioserTy OMe-
JssHiBHy KoHOBa/IOBY 3 ClaBeTHUM [OBiJeeM 1 0axaroTh 1 MIITHOTO
3JIOpOB’sI, OJIArOTMOIyYUsl 1 MOJANBIINX YCHIXiB y ii OararorpaHHiii TBopUii
JUSJIBHOCTI.

Bunosamitocs 70 pokiB BiJ JHS HAPOIDKEHHS
BIJIOMOTO TIPaBO3HABIIS HAIIOI KpaiHH, BUCHOTO B
rajxysi KOHCTHTYLII{HOTO TIpaBa Ta MiCI[eBOTO CaMo-
BpsIyBaHHS, TAJTAHOBUTOTO TeJlarora i KepiBHUKa,
KaHAMJaTa PUINIHEX HayK, mpodecopa, diieHa-
KOpecIoHAeHTa AKaeMii MpaBoBUX HAyK YKpaiHH,
3aciyXKeHOoro mpaliBHUKa OCBITH YKpaiHH
B’siuecnaBa ImutpoBuua BoJikoBa.

B. Z[ BOJIKOB HAPO/MBCS 26 nrororo 1937 p. y m. Tyna Pocilicekoi ®e-
neparttii. CBOIO TpyJIOBY JisuTbHICTH po3nodaB y 1953 p. 3 1958 mo 1962 p.p.
HaBuaBcsl y XapKiBChbKOMY IOPUANYHOMY iHCTUTYTI. Y 1965-1969 pp. npa-
I[I0BaB 1HCTPYKTOPOM BHKOHKOMY JloHe1bKoi 001acHOI paay HapoIHUX Je-
nyTtariB, y 1969-1971 pp. — cexperapeM BukoHkomy JIeHIHCHKOI pailOHHOT
paly HapOJIHHX JemyTaTiB M. JloHeIbKa.

31971 p. mpamtioe y JIoHEIIbKOMY HAI[iOHATEHOMY YHIBEPCHUTETI 3aBimy-
BaueM Kadeapu, 1eKaHOM EKOHOMIKO-ITPaBOBOTO (haKyJIbTETY.

B. /1. BonkoB BijioMuii sik 3HaHUH (axiBelb i3 KOHCTUTYLIHHOTO TIpaBa
Ta MICIIEBOTO CAMOBPSIyBaHHS, HAYKOBHI KEPIBHHUK MPOTPaM 3 BayKJINBUX
NPIOPUTETHHUX HATIPSAMIB FOPUIMYHOI HAyKH. 30KpeMa, BiH KepyBaB po3po0-
JICHHSIM KOHLIETILi1, @ 3r0J0M — IIPOEKTiB 3aKOHIB YKpaiHH PO CTaTyc MicTa
Ta obnacti. CraB iHIIIaTOPOM HOBOTO B YKpaiHi HANpsiMy B raixys3i Hallio-
HaJILHOTO IIPaBa, a caMe — KOMYHAaJIbHOTO Ipasa.

B. /1. BosikoB — ujieH po0O0o40i rpym i3 CTBOPEHHsI KOHIICTIIIIT COIliaib-
HO-EKOHOMIYHOTI'O PO3BUTKY PErioHy Ta MiJrOTOBKHU MAKeTa JOKYMEHTIB IIPO
BiJIbHI €KOHOMIYHI 30HU 1 TEPUTOPIi NPiOpUTETHOIrO po3BUTKY obsacti. Ha
OCHOBI IINX JIOKyMEHTIB OyIH ITiATOTOBIICH] BixnoBiaHi ykasu [Ipesnaenra i
3akoHN BepxoBHO1 Pagu Ykpainu.

B. /1. Bonkos nepmum B YkpaiHi 3/iiCHIOBaB HAyKOBE KEPiBHUIITBO
MiATOTOBKOIO €JIEKTPOHHOTO MiAPYyYHHUKA 3 KOHCTUTYLIIHOTO TpaBa, sSIKUi
po3po0diieHo 3a gonoMororo Internet-rexnosoriil. Bin cras iHiiaropoM Bripo-
BaKEHHSI METOJIUKH, CYTHICTb SIKOT MOJISITae y HAONMMKEHHI TEOPETHUYHUX
3HaHb CTYJEHTIB JI0 MOTPeO NMPAKTHKH, 30KpeMa, 1HII[II0OBaB CTBOPEHHS Ha
(hakynbreTi JIOHEIBKOTO HAI[IOHATBLHOTO YHIBEPCUTETY TIEpPIIOro B YKpaiHi
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LenTpy NpakTUYHOTO HABYAHHS CTYACHTIB — IOPUCTIB 3 HAJIAaHHS IOPUIHY-
HO{ IONIOMOTH COL[IaJIbHO HE3aXHUIIEHUM TPOMaJIsIHaM, A€ IOPIYHO JTOMIOMO-
ry ofepxytoTh noHaa 1500 ocil.

[1ix fioro kepiBHUUTBOM (aKyJIbTETOM BHUIIYIIEHO MOHAM I1’ATh THUCSIY
(haxiBiiB, MirOTOBIEHO I’ SITh KAHIWUIATIB IopuanyHuXx Hayk. B. J[. Boin-
KOB — aBTOp MoHaj 180 HayKOBUX 1 METOIMYHUX BUAAHb, 3 HUX ABOX MOHO-
rpadiii i 15 HaBYaTBHHUX MOCIOHUKIB.

[Tmigna Hanosermga mparst B. J{. BorkoBa micrana rigHy omiHKY 3araib-
HOJZIepKaBHUX 1 perioHaJIbHUX OpraHiB Biaau. Bin € naypearom Beeykpaincs-
koro koHKypcy 2000 p. Ha kpaine npodeciiine nocsraeHHsS «FOpUCT poKy»
B HOMiHanii «lOpuct — BHUKIagauy», naypearom 2003 p. B HOMiHamii
«}Opuct — opranizatop 0PUIMYHOI OCBITHY, JaypeaToM 00IacCHOTO KOH-
Kypcy Ha kpame npodeciiine qocsirueHHs «PopTyHa» B HOMiHaMii
«tOpuct — Buknagaus» 2004 p. Y tpasui 2004 p. ykazom [Ipesunenra Yk-
painu B. JI. BosikoBy npucBO€HO novYecHe 3BaHHs «3acilyKSHUN NPaIliBHUK
OCBITH YKpaiHm».

B. /1. BoJiKOB KOPUCTY€ETHCS MTOBArolo 1 3aCIIyKEHUM aBTOPUTETOM CEPel
IOPHANYHOI rpoMazchkocTi Ykpainn. oMy npuTamManHi 06’ €KTHBHICTD,
TIPUHIIMIIOBICTh, HOBATOPCHKUH JyX 1 IOUYTTS BIATIOBIAAIBLHOCTI 32 JIOpyde-
HY CIIpaBy.

IMpesunist Akagemii npaBoBHX HayK YKpaiHH, pefakiiiiHa Komeris «Bic-
HUKa AKajieMii IpaBOBHX HayK YKpaiHm» MIMpO BiTaloTh B’suecaaBa JImut-
poBu4a BosikoBa 3 1ioro 10BieeM 1 0axaroTh HOMY MIIHOTO 30POB’s,
0J1aromnoryyys, MOJANIbIINX YCIiXiB y poOOoTi, TBOPUOI HACHATH.

BumnoBaunocst 70 pokiB BiJI JTHsT HAPOIKEHHSI BiJI0-
MOTO TPaBO3HABIIS HAIIOT KpaiHH, (PaxiBId y ramy3i
rOCIIOJapChKOTo MpaBa, JOKTOpa IOPUINYHHUX HayK,
npodecopa, wieHa-KOpecroHAeHTa AKasieMii PaBOBHUX
HayK Ykpainu I'eoprist JIbBoBn4a 3HamMeHCHKOTO.

I" JI. 3namencrkmii HapoauBces 3 6epesnst 1937 p.
y cMT binoBoxacek binoBoxcekoro paitony Jlyran-
cbkoi obmacti. Y 1960 p. 3aKiHYUB IOPUIHYHUAN
(axynpTeT MOCKOBCHKOTO IepKaBHOTO yHiBepcuTery iM. M. B. JlomoHOCOBa.
o 1963 p. npairoBaB B opranax npoxkyparypu. ¥ 1964—-1966 pp. — ropuc-
KOHCYJIBT, cTapiunii ekoHomicT. [Ipotsrom 1966—1992 pp. npaimroBaB ctap-
UM €KOHOMICTOM, CTApIIMM HAYKOBHUM CHIBPOOITHUKOM, MPOBITHUM
HayKOBUM CHIBpOOITHMKOM B [HCTUTYTI ekOHOMIiKH mpomucioBocTi AH
VYkpainu. 3 1992 p. 1o uporo yacy mnpamre B [HCTUTYTI eKOHOMIKO-TIpa-
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BOBUX gociuijpkenb HAH Ykpainu, ouontoe Bigain nmpobiaemM rocmo-
JapChKOTo IpaBa.

VY 1968 p. I. JI. 3HamMeHCBhKHI 3aXUCTUB AUCEPTALlil0 Ha 37100yTTs HayKo-
BOTO CTYyIEHS KaHJHUJaTa I0pUANYHUX HayK Ha TeMy «OTBETCTBEHHOCTh 110
JIOTOBOPY 32 BBIIIOJIHEHHE MPOEKTHBIX U U3BICKaTeIbCKUX padoT», y 1985 p. —
JcepTaliio Ha 37100yTTs HayKOBOI'O CTYIIEHS JOKTOpa IOPUAMYHUX HayK Ha
TeMy «MeTozbl ¥ CpeicTBa MOBbIEHNS 3(PHEKTUBHOCTH XO3IHCTBEHHOTO
3aKOHOJIATENLCTBAY). HayKoBHIA CTYIIHB IOKTOPA FOPHIMYHUX HAYK MPUCYIHKE-
HO y 1985 p. Buene 3BaHHs npodecopa nprcBoeHo y 1987 p.

OCHOBHI HaNpsIMH HAYKOBUX JTOCTiDKeHb [ JI. 3HAMEHCHKOTO — Teopist
roCIo/IapChKOro MpaBa 1 3aKOHOIaBCTBA, CUCTEMATU3AIlis 1 Koaudikaiis
rOCIIOJAPCHKOTO 3aKOHOAABCTBA, PO3BUTOK BIJIHOCHH BIIACHOCTI, IIPABOBE
3a0e3MevYeHHs AisTIbHOCTI Cy0’€KTIB rOCIOAAPIOBAHHS, EKOHOMIKO-ITPaBOBi
3aco0M 3anmo0iraHHs TiHi3alii eKOHOMIKH.

I'. JI. 3uameHchkuii 3p0OMB BaroMuii BHECOK Y PO3BHTOK MTPABOBOT HAYKH
HIJSIXOM PO3B’A3aHHs aKTyaJIbHUX IPOOJIeM Teopii rocnoAapchKoro npasa i
3akoHOAaBcTBa. LIIMpoKo BiIOMi JOCATHEHHS BYCHOTO B po3poOieHHI QyH-
JaMEeHTaJIbHUX NMpo0IeM HayKH TOCIOAapchbKoro mpasa. HoBaropchkum €
BUPOOJICHUH HUM TiIX1J A0 Koxuikarii rocrnonapchbKoro 3aKOHOJaBCTBa,
MIBUIICHHST HOTO €(EKTHBHOCTI. Woro inei i MIPOMO3UIIIT € CyTTEBUM BHE-
CKOM y METOJIOJIOTIYHY OCHOBY IPaBOBOTO PETYITIOBaHHS Cy4acHOTO ITiIIpH-
eMcTBa. 3a UK pooit 3 1iel remaruku y 1993 p. I. JI. 3nameHchkuii OyB
HaropopKeHnid Axanemiero Hayk Yipainu npemiero im. M. I1. Bacunenka.

XapakTepHot pucoro nisnibHOCTI [ JI. 3HAMEHCBKOTO SK BY4EHOTO €
MOEAHAHHS TEOPETUIHUX TPOOJIEM 3 BUPIILICHHSM KOHKPETHUX 3aKOHOTBOP-
YKX 3aBJaHb. BiH OpaB y4acTh y MiITOTOBII MPOEKTIB HAWBAKIUBIIINX 3a-
KOHIB «IEpIIOro MoKoJiHHs (3akoHy Ykpainu «IIpo BiacHIiCTb» Ta iH.).
Jlexinpka poKiB HOTO AisUTbHICTH OyJia OB’ s3aHa 13 CTBOPEHHSIM BEIIMKOTO
3aKOHOZAaBYOro akta — [ocnomapchkoro kojxekcy Ykpainu. Bin po3poous
[I0YaTKOBY KOHILEILIIO Ta CTPYKTYPY LIbOIO KOJEKCY.

Ilemaroriuga nistnpHIicTh 1. JI. 3HAMEHCHKOIO OB’ s13aHa 3 EKOHOMIKO-
npaBoBUM (akynbTeToM J[OHEIbKOT0 HalliOHAIBHOTO YHiBepcHUTeTy. Bin
3aiiMa€eThCs MiIFOTOBKOKO HAYKOBHX KaJIPiB, € YWICHOM CIICIialli30BaHOi BUe-
HOI panu npu [HCTUTYTI eKOHOMIKO-TTpaBOBHX AociikeHb HAH Ykpainn.
Onpuronaus noxas 200 HayKOBUX Tpallb, CEPE AKUX — TPHU 1HIUBIAyalb-
Hi MOHOTpa(ii, IIiCTh KOJIEKTHBHUX MOHOTpadiil Ta MiapyYHUKH.

[opsin 3 HaykoBoto podororo . JI. 3HameHchkuil Oepe aKTHBHY y4acTb
y rpoMaJickKi aisubHOCTI. [Tocinae mocany BueHoro cexperaps Koopauna-
iitHOrO OI0pO AKasiemii TpaBOBUX HayK YKpaiHU 3 IPOOJIeM MPaBOBUX OCHOB
HiANPUEMHHUIBKOT AiAJIBHOCTI, TOCIIOAAPCHKOr0 Ta KOMEPLIHHOro mnpasa, €

302




YIICHOM pelakLifHuX KoJeriil xypHaniB «IIpaBoBuil yaconuc JoHenpkoro
yHiBepcuTeTy» 1 « EKOHOMiKa Ta mpaBoy.

I'. JI. 3namencokuit HaropomkeHuit [louecHoro rpamoToro JloHenbKkoi
obmnacHoi Paau napomuux nenyratis (1997 p.), mouecHUMH rpamMoTamMu Ipe-
sunii HAH Ykpainu (1998, 2003 pp.), I'pamororo Bepxosnoi Pagu Ykpainu
(2003 p.), [Touecnoro rpamororo Coro3y ropuctiB Ykpainu (2006 p.).

I'. JI. 3HaMeHCBHKHI KOPUCTYETHCS [IOBArol0: 3aCIy’KeHUM aBTOPUTETOM
cepes1 IopHAMYHOT CHinbHOTH Ykpainu. FloMy npuTamManHi 06’ €KTHBHICTD,
MIPUHIUTIOBICTD, TIOYYTTS BIJAOBIAILHOCTI 32 JOPYUCHY CIIPABY.

[pesumis Akagemii paBOBUX HAayK YKpaiHH 1 pefakiliitHa koseris «Bic-
HUKa AKajeMil IpaBOBHX HayK YKpaiHu» mupo Bitarots ['eoprisi JIbBoBHua
3HAMEHCBKOI0 3 IOBiICEM, 0aXKAOTh HOMY 310pOB’s, TBOPYOI HACHATH 1
MOAAJIBIINX YCHIXiB Y poOOTI.

BurnoBaunocst 70 pokiB Bifl JHS HAPOKESHHS Ta
50 pokiB HayKOBO-JOCIITHHUIIBKOT 1 TTe1arorigHol
JUSIITBHOCTI B1JIOMOTO YKpPaiHCHKOTO BYEHOTO-TIpa-
BO3HAaBLIA, JOKTOpa IOPUIUMYHUX HayK, Ipodecopa
xadenpu kpumiHanbHOro npouecy HamnionanbHoi
opuaugHoi akageMii Ykpainu imeHi Spociasa
Mynporo, 4ieHa-KopecIoHIeHTa AKaieMii mpaBo-
BHUX HayK YKpaiHu, 3aciIy)KeHOTro Jisgda HayKH 1
TEXHIKM YKpaiHH, CTapIIoro paaHuKa CcTHLil, [louecHOro npamiBHUKa Mpo-
KyparypH, saypeara [Ipemii imeni SApocnaBa Myaporo Bosogumupa Cepa-
¢pumoBuua 3esieHeUbLKOTO.

B. C. 3eneneupkuii Hapoauscs 4 mororo 1937 p. y cmt PosiBka JIrok-
ceMOyp3bKoro paiioHy (/IHinmpornerpoBckka 00IACTh) B POJIUHI CITYKOOBIIIB.
VY 1964 p. 3axiHunB XapKiBChKHIA FOPUANIHUH THCTUTYT (HUHI — HarrioHasns-
Ha IOpUANYHA akajeMii Ykpainu iMeHi SpociiaBa Mynporo), 3roJiom rnpario-
BaB CIIIJYUM NPOKYpaTypH, MIOMIYHUKOM Npokypopa M. Snta Kpumcbkoi
obnacti (HuHI — ABTOHOMHa Pecny6iika Kpum). 3 MoMeHTy BeTymy 10
acIipaHTypH IHOTO X 3aKiIamy B 1966 p. Bce momansie xurts B. C. 3emne-
HEIbKUIA MPUCBSATHB CITY)KIHHIO HayKU. Y 1969 p. BiH 3aXHCTUB KaHUIATCHKY
nucepranito Ha Temy «lIpencraBnenune cienoBarens 00 yCTpaHSHHH IIPHYHH
U YCJIOBUH, CIIOCOOCTBOBABIIINX COBEPILICHUIO MPECTYILICHUI, a'y 1989 p. —
JOKTOPCBKY AMcepTalito Ha TeMy «KoHlenTyalbHble OCHOBBI 001l Teoprn
00pbOBI ¢ MPecTYyNHOCTHIO». Buene 3BanHs npodecopa npucBoeHo y 1991
p- Y 2000 p. B. C. 3enenenpkoro 00paHo 4JICHOM-KOPECTIOHIEHTOM AKajeMii
MIPaBOBUX HayK YKpaiHH.
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Ha sixkux 0u mocanax we npaioBaB B. C. 3eneHenbKuid, BIH 3aBK/1
TUTITHO BUKOPUCTOBYBAB CBii MPAKTUYHUHN JIOCBIL POOOTH CIIITYMM 1 TIOMiu-
HUKOM Tpokypopa. 3 1969 no 1982 p.p. mpairoBaB cTapiiuM BUKJIaJadeM,
JIOLIEHTOM, JIEKAaHOM BEUipPHBOTO (PaKyJIBTETY, CTAPIIUM HAyKOBUM CIIBPOOIT-
HUKOM XapKiBCHKOTO FOpUANYHOTO iHCTUTYTY. 3 1982 110 1997 p.p. B. C. 3e-
JIeHEeUbKHii — JoneHT (il [HeTuTyTy miaBumeHHs kBamidikaiii kepiBHIX
kajapiB ['enepanbuoi npokyparypu CPCP (M. XapkiB), 3aBiqyBau kadeapu
HaIISY 32 CIICTBOM 1 JIi3HAHHSM 1bOTO [HCTUTYTY, MOTiM — Tipodecop
IacTrTyTYy HinBUIeHHS KBautidikarii [enepansHOl IpoKypaTypu YKpainu.

Oco0iuBa cropinka TBopuoro utts B. C. 3eieHenpkoro — pobora B
[HCTHTYTI BUBUEHHS MPOOIEM 31I04MHHOCTI AKajieMil MpaBoOBUX HayK YKpai-
HU, 0€33MIHHMM 3aCTYITHHKOM JMPEKTOpa 3 HAyKOBOi POOOTH SKOTO BiH € 3
1997 p. it mo TenepimHiii yac. Hesuuepmnua enepriiinicts B. C. 3enenensko-
ro JIOTIOMOTIYIA Yy CIIPaBl CTAHOBIICHHSA 1 HAJNAro/PKEHHs YCHIIIHOT poOoTH
[HcTuTyTy. 3 piKy B piK 301IBIIYIOTHCS HAYKOBI IOKa3HUKH JisIbHOCTI [HC-
TUTYTy. Po3mmpenns cdepu HaykoBUX 1HTEpeCiB, pO3pOOJICHHS HOBHX Ha-
NPSAMKIB, y4acTh Y BUKOHAHHI 3aBllaHb JepKaBHUX MPOrpam, CIIpIMOBaHUX
Ha 60poTHOY 13 PiI3HUMHU MPOSIBAMH 3JI0YMHHOCTI, — BCE 1€ CBITYUTH PO
TaJIaHT, 1110 BTUTIOETHCS y KepiBHUITBI B. C. 3eneHenskoro Ha rmoca/ii 3acTy-
HUKa AupekTopa [HeTUTyTY.

3nifiCHeHHS KOOpANHALT HAYKOBUX PO3POOOK, 1[0 MTPOBOATHCS B IHC-
TUTYTI, Ta BUPIIICHHS 3arajlbHAX [MUTaHb, IIOB’S3aHNX 3 OPTraHi3alli€lo Hay-
KOBHX JOCIi/pKkeHb, B. C. 3eieHepbKkuil MoeHy€e 3 HayKOBO-IIEAaroriaHO0
Ta rPOMAaJICHKOIO JIISUTBHICTIO. 32 ZIeB’sITh pOKiB pobotu B lHcTHTYTI B. C. 3e-
JICHEIbKUI MiIrOTYBaB Ta BUJaB moHaJ 150 HayKOBUX Mpailb 3arajJbHUM
o0csirom 350 pyKOBaHUX apKYIIIiB.

B. C. 3enenenpkuii — BU3HaHUI (axiBelp y raay3i KpUMiHaAIbHOTO
NPOLIECY, TPOKYPOPCHKOIo HAIMISLY Ta 3arajibHOl Teopii 00poThOH 31 37104MH-
HicTI0. 0ro HayKOBHMM iHTEpECaMH OXOILTIOETECS MHMPOKE KOO Pi3HOMAHIT-
HUX MPOOJIeM CydacHOi IOpUINYHOT HayKH. BiH € olHUM 3 HallaBTOpUTETHI-
IIMX TIPOIIECYaNICTIB, HAYKOBI MPalll SIKOTO JOOpE BiZIOMi HE TUTHKH B YKpaiHi,
a i 3a ii MeXKaMH, aBTOPOM HOBHX HAYKOBUX HAIPSMIB JIOCIIHKECHHS, 30Kpe-
Ma, Teopii MOPYIICHHS JIePKaBHOTO OOBHHYBAYCHHS, 3arajibHOT Teopii 00-
POTHOM 31 3IOYMHHICTIO, JIOCIITI0r0 KPUMIHAIBHOTO MIPOIIECY.

TBopumii moTeHIIIAN 1 HAYKOBO-METOANYHUIA 1opoOok B. C. 3eneHensko-
ro € qyxe BaroMuM. Bin — aBrop 6nu3pko 300 HayKOBUX Tpalp, y TOMY
yucni 20 moHorpadiii, cepen skux: «Bo30yxaeHne rocyiapcTBeHHOTO 00-
BUHEHUS B COBETCKOM YrojoBHOM mpouecce» (1979), «Otka3 mpokypopa oT
rocyznapctBeHHOro ooBuHeHus» (1979), «MeTomonornueckrue 0CHOBBI OOPb-
0bI ¢ pecTynHocThIO» (1989), «O0mIas Teopust 00pLOBI C MPECTYTHOCTHIO.
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T. 1. KonuenryanbHbsie ocHOBE (1994), «B0o30yxaeHHe YyroJI0BHOTO JIeNay
(1998), «Obecneuenne 6e30MaCHOCTH CyOBEKTOB YrOJIOBHOTO TPOLIECCa»
(2000, y cmiBaBT.), « YTOJIOBHO-IIPaBOBBIE MPOOIEeMbI BO30YKIEHHUS YTOIOB-
Horo nenay (2001), «Texnonmorust BocctaHOBIEHUsI (DEKOHCTPYKIIMK) YTpa-
YEHHBIX yroloBHBIX ei» (2002, y ciiBaBt.), «BeqoMCTBeHHBIH KOHTPOIJIb U
IIPOKYPOPCKHI HAaA30p 3a 3aKOHHOCTBIO OIEPAaTUBHO-PO3BICKHON JesATeNb-
Hoctm» (2003, y cmiBaBr.), «IIpokypopckuii Ha30p 3a UCIIOTHEHHEM Opra-
HAMH JIO3HAHUS U TOCYJCOHOTO CIICICTBHSI 3aKOHOB TIPH MTPUEME, PErucTpa-
UK, TIPOBEPKE U PA3PEIICHNUU 3asBICHUI U COOOMICHNN O MPECTYTUICHHUSIX
(2004), «ITIpobnemu 3aTpUMaHHS Ta B3ATTS IiJ BapTy Ha JOCYIOBOMY TIPO-
Ba/DKEHHI 0 KpUMiHaBHIN cripaBi» (2005, y cmiBaBr.), « Teopus u npakThka
000CHOBaHUS PELICHHUH B YTOJIOBHOM Iporecce YkpauHb (2000, y CIiiBaBT.)
Ta iH. HayxoBi npani B. C. 3eneHenskoro BU3HaH1 IOPUAMYHOIO TPOMa/-
CBKICTIO 1 IIMPOKKUM KOJIOM YKPaiHCBhKHX 1 3apyOiKHUX unTadiB. FOpuanina
CHiJIbHOTA BHCOKO orfiHmiIa 3acayru B. C. 3eneHenbkoro y po3BUTKY BITUN3-
HSIHOT HayKH, JABiUi BU3HABIIM Horo naypearom [Ipewmii imeni SIpociasa
Mynporo. B 1999 p. Vka3zom Ilpe3unenta Ykpainu iioMy NPUCBOEHO 3BaHHS
«3aciry>KeHH JisT4 HAyKH 1 TEXHIKK YKpaTHU».

AKTHBHY HayKoBy 1 neparoriuny po6oty B. C. 3enenenpskuii ycninHo
MIO€AHYE 3 FPOMAJCHKOIO isUIbHICTIO. BiH € wieHoM pobounx rpyn Bepxos-
Hoi Pamm Ykpainm i KaGinery MinicTpiB Ykpainu 3 po3poOJIeHHS IPOSKTY
HOBOTO KpHMiHAIBHO-TIPOIECYabHOTO KOIEKCY YKpaiHH, KOHCYIBTAaHTOM
BepxoBHoi Panu Ykpainu 3 npaBoBoi MOJTITHKH, TpU3HAYaBCs 4ieHoM Hay-
KOBO-METOIMYHOI pajy nipu [ enepainbHiii nmpokypatypi Ykpainu Ta Komitery
3 mpucymkenss [pemii imeni SpocnaBa Myaporo. B. C. 3eneneupkuii Opas
Oe3nocepenHIo yuacTb y po3pooinenHi 3akoHiB Ykpainu «IIpo mpokyparypy
VYkpaiuu», «[Ipo cynoycrpiii Ykpainu», «IIpo 60poTh0y 3 TEpOpUIMOMY,
«[Ipo nopsa0K NPUUHATTS, peecTpallii, IepeBipKU Ta BUPILLIEHHS 3asB, [IOBi-
JIOMJICHB Ta 1HIIO1 iH(opMarlii Mpo 37T0YMHMW Ta iH.

Uumano 3ycuits B. C. 3eneHenbkuii TpUALSISE MATOTOBICHHIO HAyKOBUX
kanpiB. Cepen HOTO yUHIB — CiM KaHIUJATIB 1 OAWH JOKTOP FOPUIAIHHIX
HayK. AJIe JI0 HbOTO, 5K JI0 JIFOMHN HAJIBUCOKOTO THTEICKTY Ta CHIIMKJIIOME-
JMYHHX 3HaHb, 32 IOPAJIOK0 3BEPTAIOTHCS 0araTo HayKOBIIB, HE3aJICKHO BiJI
BYCHHX 3BaHb, HAYKOBUX CTYIICHIB UM 110CA]], IKi BOHU 001HMAarOTh.

[IpuHIUIIOBICTE 1 00’ €KTUBHICTD, MOPSAHICTD 1 IIIECIPSIMOBAHICTD,
LIMPOKA ePyIOBAHICTb 1 CyMITIHHE CTaBJICHHS JI0 CBOiX 000B’SI3KIB, BiIaHICTh
Hayui 3000yu B. C. 3eneHenbKkoMy aBTOPUTET Ta MOBary HOro YUCIeHHUX
KOJIET, YYHIB, FOPUANYHOI TPOMAZICBKOCTI B YKpaiHi, Ta 3a ii Mexxamu. Y 2001 p.
1oro o0paHo AIMCHUM 4YJIEHOM (aKaeMikoM) Mi>KHApOTHOT aKaieMii eKoIIo-
rii 1 Oe3rneKku KUTTEIsIbHOCTI cycniybeTBa (Pociiicbka Denepartis).
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[pe3unist Axanemii npaBoBUX HayK YKpaiHH, pefakmiiiHa koseris «Bic-
HUKa AKazeMil MpaBoBUX HAayK YKpaiHu» IUpo BitaioTh Bosogumupa Ce-
paduMoBHua 3e1eHeNBLKOIO 31 CIIaBHUM IOBiJIEEM 1 OaXKaroTh HOMY MIITHO-
0 37I0pOB’s, EHepPriiHOCTI, OIarononyyys, TBOPYOro HATXHEHHS 1 0Jalb-
IIMX YCIIXiB B iM’sI 371ar0in y CYCIHiJIbCTBI 1 MPOIBITAHHS JEMOKPATUYHOI,
MPaBOBOi epKaBU — YKpaiHU.

%k 3k

IOpuauyna rpomacbKicTh YKpaiHU IUPO BIiTA€ B1IOMOIO IIpaBO3HABL,
MPOBITHOTO (axiBII B Tary3i TeOpil JeprkaBy 1 Iipasa, iCTOpii MOMITHYHHX i
MPAaBOBUX BYCHB, MOPIBHITLHOTO MTPABO3HABCTBA, TATAHOBUTOTO TIearora i
BUXOBATeJIs, JOKTOPA IOPUINYHUX HayK, Ipodecopa, YWieHa-KOPECIIOHICHTa
AkarneMii IpaBoBUX HayK YKpaiHu, akagemika BceykpaiHchkoi akagemii
NOJITUYHUX HayK, 3aciykeHoro opucta Ykpainu Oubry ®@enopisny Cka-
KYH 3 IOBIJICHHOIO IaTOIO B 11 )KUTTI.

3akinuuBiy B 1960 p. icropuunuii hakynereT XapKiBChbKOTO JIepIKaBHO-
ro yuiBepcurety iM. O. M. T'opbkoro (auni — im. B. H. Kapazina), O. @. CkakyH
IpaloBaia yuuTeJIeM cepeIHbOl LIKOIU M. XapKoBa, 1a00paHToM Kadenpu
icTopii YKpaiHu TOro » HaB4aJbHOI'O 3aKialy, IOTIM HaBYajacs TyT B CTa-
LioHapHii acnipaHTypi, sIKy 3aKiH4MIa J0CTpokoBo. Ilicns 3axucty aucep-
Tamii Oysa HampaBIeHa Ha MeJaroTiyHy IisUTbHICTE B XapKiBChKHUN IOPHANT-
HUil iHCTHTYT (HUHI — HamionanpHa ropuudHa akajeMis YKpaiHu iMeHi
SApocnaBa Mynporo). 3a maiixe 29 pokiB poOOTH B IIbOMY HaBUAIHHOMY
saknani (1968—-1997 pp. ) BoHa npoHIIIa OUISX BiJ acUCTeHTa Kadeapu ic-
TOpii AepkaBH 1 MpaBa, 3r0JIOM CTapIIOTo BUKIanaya, JoUueHTa Kadenpu
Teopii AepkaBH 1 mpasa Jio npodecopa 1iei kadeapu, JOKTOpa FPUATIHUX
HayK, 4JIeHa-KOpecloHaeHTa AKaJieMil MPaBOBUX HAyK YKpaiHH.

3 1997 p. O. ®. CkakyH npaigtoe npodecopom kadeapu Teopii Ta ictopii
JiepkaBu 1 mpaBa HarioHalbHOTO yHIBEpPCUTETY BHYTPINIHIX CIIpaB, a 3
2006 p. — npodecopom kadenpu Teopii Ta icropii npaBa HaBuanbHO-HaY-
KOBOTO IHCTUTYTY TIpaBa, EKOHOMIKH Ta COIIOJIOTI] IIbOTO K YHIBEPCUTETY, €
fioro 3aciy>xeHuM mpodecopom (3 2003 p. ).

VY 1968 p. O. ®. CxakyH 3aXHCTHIA JIFCCPTAIIIO Ha 3700y TTS HAyKOBOTO
CTYTICHSI KaHIU/IaTa ICTOPUYHHX HayK Ha TeMy «lctopruni nomsam O. . €du-
MEHKO» Ha BYeHIN paj1i XapKiBCHKOTO IepKaBHOTO YHiBepcHTety, y 1987 p. — mu-
cepTanio Ha 300yTTS HayKOBOTO CTyHEHS AOKTOpPa IOPUIUYHUX HAYK
«[Tomitnyna 1 mpaBoBa Aymka Ha Ykpaini (1861-1917 pp. )» B IncTtutyTi
nepxkasu 1 mpaBa AH YPCP (cneniansricts 12. 00. 01). HaykoBuii cTymniab
JIOKTOpa IOPUIUYHUX HAyK mpucymxeHo y 1988 p. V 1990 p. npucoeno
BUEHE 3BaHH IIpodecopa.
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Y 1994 p. O. ®. CkakyH 00paHO YICHOM-KOPECIOHICHTOM AKaaemil
MpaBoBUX HayK Ykpainu. Y 1995 p. MinictepcTBoM rocTuiii Ykpainu ii im’s
3aHECEHO JI0 «30JI0TOI KHUTH YKPaTHCHKOI IOCTHIIIT» 32 3HAYHHI 0COOMCTUI
BHECOK Yy CIpaBy MiAr0TOBKH (PaxiBIliB st yKpaiHChKol rocthiii. Y 2002 p.
O. @. CkakyH crana naypeatoM III BeceykpaiHchbKoro KOHKypCy 3a Kpalie
npodeciiine Handanus «tOpuct poky» B HomiHaIi1 «OpHCT-HAYKOBHIA CITiB-
poOiTHHK». Y 1bOMY X potii ii HaropomkeHo opaeHoM KasruHi Onbsru 11
crynens. Y 2004 p. MiHicTepcTBO OCBITH 1 HayKH YKpaiHH BiI3HAUWIIO i1 3HA-
KoM «BinminHuK ocBiTd Ykpainm». Y 2006 p. O. @. CkakyH oTpumara Bif3Ha-
Ky MBC VYkpaiau «3a po3BUTOK HayKH, TEXHIKH Ta OCBITH» 11 cTymeHs..

Jo xona nHaykoBux iHTepeciB O. @. CkakyH BXOAATH MPOOIEMH Teopii
Jiep>KaBH 1 1paga, icTopil MOMITHYHMX 1 TPABOBUX BYCHB, FOPUINIHOL ICOH-
TOJIOT1i, TOPIBHSUIBHOTO ITPABO3HABCTBA.

O. ®@. CkakyHn migrorysana nonaza 300 HayKOBHX Mpailb, Y TOMY YUCII
25 moHorpadiif, CHIUKIONEANYHIX 1 HABYAILHUX BHJIaHb, 3 HUX — 10 iH-
IuBinyanbHUX. HaliBusHauHimmu cepel HUX € «[lonuTuueckas u npaBoBas
MbIcTh Ha YkpaunHe (1861-1917)» (1987), «MBan ®@panko (M3 uCTOpUU TI0-
JIUTHYECKUX M TIPaBOBbIX yueHul )» (1987), «IIporpecnBHa moaiTHKO-TIPaBO-
Ba nmymka Ha Ykpaini (IX ct. —1917 p. )» (1990), «M. I1. IparomaHoB Kax
nouTHdeckuit Mpiciutenby (1993), «Hapucu 3 icTopii ykpaiHCBKOTO HaIlio-
HajbHOro pyxy» (K., 1994, y cniBasr. ), «CioBapb TEPMUHOB II0 TEOPUU
rocymapcTsa u mpasay (1993, 1997, y cniBasr. ), «Teopis npasa Ta gepikaBuy»
(1997, y cmiBasr. ), «Teopus rocymapctsa u mpasa» (1999, y cmiBabr.),
«Opugmueckas neonronoris» (1999, 2002, 2006), cioBHUK-I0BiTHUK « Tep-
MiHU 1 IOHSTTA B 3aKOHOAABCTBI Ykpainm» (2003, y cmiBasr. ), «IIpaBoBa
cucTema YKpaiHu Ha MpaBoBiii kapTi cBiTy» (2003) Ta in. i aBTOpchKHMit
nigpyuHuk «Teopist geprkaBu i paBa» yKpaiHCHKOIO 1 pOCIHCHKOI0 MOBaMHU
(2000, 2001) Bu3HaHO Oa30BUM y 0araTbOX HaBYAJIBHHMX 3aKJIQ/IaX CHCTEMHU
MBC. Y 2005-2006 pp. BuiiioB ipykom oHOBIeHUH miapydHuk O. . CkakyH
«Teopist nepkaBu B npaBa (€HIMKIONETUUHINA Kypc)», y 2007 p. 3a ii penak-
niero — «HOpunuuecknii Hay9HO-TIPAKTUYECKHUN CIoBapb-cripaBodHuK (Oc-
HOBHBIE TEPMHUHBI H TIOHSITHS)», TI0 MICTUTH OMH3bK0 500 TEpMiHO-TIOHSITH.

Hu:[ kepiBHUITBOM O. @. CkakyH 3aXHUIIeHO 17 KaHAUIATCHKIX jwcep-
Tamiit. Ix aBTopu mpamooTh Ha Kadeapax MpPOBiTHIX HABYANLHUX 3aK/IajliB
MBC Vkpainu.

O. ®. CkakyH Opaja y4acTb y MiATOTOBLI €KCIIEPTHUX BUCHOBKIB Ha
MIPOEKTH HU3KU 3aKOHIB YKpaiHH, MOpaJbHOro Kopekcy « OCHOBHI 3acaan
poeciiHOT €THKH I0PHUCTIBY Ta « ETHYHOTO KOAEKCY MpalliBHUKA OpraHiB
BHYTPILIHIX CIIpaBy», po3poduia npoekT «IloaokeHHs mpo 3pa3koBOro mpa-
LIIBHUKA OPTaHiB BHYTPIIIHIX CIIPABY.
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O. ®. CkakyH € 4ICHOM peAakUiftHuX KoJerii «BicHuka XapKiBChKOTO
HAIlIOHAJIBHOTO YHIBEPCUTETY BHYTPILIHIX CIIPaBy», «YYCHBIX 3aIUCOK TaB-
puueckoro ynusepcureta uM. B. 1. BepHanackoro» (cepis «fOpuanyeckue
HayKu» ), 30ipHUKa HAyKOBUX Mpallb «JlepkaBHe OyIiBHHUIITBO Ta MiCIEBE
CaMOBpSILyBaHHS», CIIEL1aTi30BaHUX Pa NpH XapKiBCbKOMY HalllOHAJIbHOMY
YHIBepCHUTETI BHYTPIlIHIX cipaB, KHiBChbKOMY HalliOHAJIbHOMY YHIBEpCUTETI
imeni Tapaca IlleBueHka.

AKTHBHA KUTTEBA MMO3UILis], TAJIAHT HAYKOBIIS, HAJ3BUYaliHA MTPAIeIro0-
HICTb, OPraHI30BaHICTh 1 BUMOIJIUBICTb A0 c€0e, IPUHIUIIOBICTD 1 Opsa-
HICTh, YyHHICTB 1 TOOPO3UUWINBICTE — OCh PUCH, 11O XapaKTEPU3YIOTh
O. ®. CkakyH.

[pe3unis AkaneMii NpaBOBUX HayK YKpaiHH Ta pelakiiifHa Kojeris
«Bicauka Akanemii npaBoBUX HayK YKpaiHm» mupo BiTaroTh Qubry ®e-
nopiBHy CKaKyH 3 I0BiJIeeM 1 0aXaroTh Ti MIIIHOTO 3/10POB’sI, OJIaronoy dsi,
TBOPYOT HACHATH 1 OAAJIBIINX YCIIXIB.




IHam’sti FOpis Mukoaaiiopuua Tonnku

3 BEMUE3HUM CyMOM BCS IOPHIMYHA IPOMAJICHKICTh CHPUIHSIA 3BICTKY
IIPO IepeuacHy CMepTh BUIATHOIO BUSHOTO 1 Iearora, JOKTopa opuand-
HUX HayK, mpodecopa, 3aBiyBada kadeapu KOHCTUTYIIHHOTO MpaBa Ykpai-
HU HarionaneHOT 1opuan4yHol akajgeMii YkpaiHu iMeHi HpocnaBa Mynporo,
akajeMika AkaJieMil IpaBOBUX HayK pralHI/I 3aciayKeHOro Jisiua HayKH i
TEXHIKH YKpaiHu, 3aciIy’>kKeHOTo IMpaiiBHUKa KyabTypu MongaBcekoi CPP
HOpis MukonaiioBuua Tonuku.

10. M. Tonuka Hapomuses 13 ciuast 1942 p. B ¢. Tpoiupke [lomacHsin-
cpKoro paiiony Jlyrancekoi oonacti. B 1969 p. 3akiHuuB opunn4Huii ¢a-
KyJbTeT KUIMHIBCHKOTO JIEP)KaBHOTO yHiIBepcuTery, B 1972 p. — acmipas-
Typy [HCTUTYTY NepkaBu i mpaBa Akanemii Hayk CPCP, ycriniHo 3aXucTus-
LM KaHAWAATCHKY AucepTauito. I1icis boro npawtoBaB BUCHUM CEKpETapeM
BigainenHs ¢inocodii Ta mpaBa Akanemii Hayk MongaBcbkoi PCP, momiuH#-
koM ['onosu Ipe3naii Bepxosuoi Pagu Monaascekoi PCP. B 1989 p. ycmim-
HO 3aXHCTHB JOKTOPCHKY JAHCEPTAIIIfO.

31990 p. xurts FO. M. Toauku Oyiio Hepo3puBHO OB’ s13aH0 13 Hartio-
HAJIBHOIO IOPUINYHOIO akajeMieio Ykpainu imeHi SIpocinasa Myzaporo. Came
Horo 3yCHIUISIME B akajiemMii Oyiia cTBopeHa kadeapa KOHCTUTYIIHHOTO Tpa-
Ba YkpaiHu, sKa 3 4acoM NEepPEeTBOPIIIACH Ha MOTY)KHY HayKoBy mIKoiry. 3 1992 p.
IOpiit MukonaiioBu4 — He3MiHHHHU 3aBiyBa4 Kadeapu KOHCTHUTYIIHHOTO
npaBa Ykpainu. [1in ioro kepiBHUIITBOM Oyl BUKOHAHI 1 YCITIIIHO 3aXHUILEH]
14 TOKTOPCHKUX Ta KaHAUJATCHKHUX JAMCEPTAllild B rajdy3i KOHCTUTYLIHHOTO
pasa.

HayxoBi nocnimxennst FO. M. Toguku Oy mpuCBsSYeH] aKTyaIbHUM
mpobieMaM CTaHOBJIEHHsS KOHCTUTYLIOHAI3MY B YKpaiHi, A€MOKpaTHYHUX
3acajl KOHCTUTYIIHHOTO Jaly, PO3BUTKY KOHCTUTYIIIHHOTO MpoIlecy Ha Cy-
YaCHOMY €Talli, TeOpii KOHCTUTYIIIT, IPABOBOMY CTATyCy TPOMAISIH, 1HO3EM-
IiB Ta OKEHIIIB, MUTAaHHSIM BHOOPYOTO MpaBa, ICP KaBHO-TIPABOBOT KOH]ITIK-
ToJI0Tii, rpoMazaHCTBa. Moro dhyHaaMenTanbHi MoHOrpadiuni mpari 3aKma-
JI OCHOBY TIOJIAJIBIIIOT0 PO3BUTKY HAyKH KOHCTUTYIIIIHOTO TIpaBa. JlocTaTHbo
Ha3BaTH TaKi i3 HUX, K «KoHCTHTYLMS YKparHbI — OCHOBA CTa0HJIBHOCTH
KOHCTUTYLIMOHHOTO CTPOsi ¥ pehopMupoBanus odmectsa» (1997, y cnipasr.),
«KoHCcTHTYIIMOHHOE TIpaBO YKpauHbI: OTpacib IpaBa, HayKa, ydeOHas Juc-
nurminaay (1998), « KoHCTUTYIIMOHHO-TIPABOBOW CTAaTyC MHOCTPAHIIECB U
OexeniieB B Ykpause» (1999), «OCHOBBI KOHCTUTYIIMOHHOTO CTPOsi YKpau-
HE (1999), «KoHcTuTynus YkpauHbsl: TpoOIeMbl TEOPUU U TIPAKTUKH,
«I'paxkmancTBO YKpanHbl: KOHCTUTYIIHOHHO-TIPaBoBO# acmekT» (2001),
«KOHCTHTYIIMOHHO-TIPABOBOM CTATYC YeJOBEKa U rpaxkJIaHHHA B YKPanHE»
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(2003, y cmiBaBr. ). 3araixoM KijbKicTs omyoiikoBanux 0. M. Toaukoro Ha-
YKOBHX Ipallb csrae Oubine 230, 3aranpHuid oocsT — noHa 500 ApyKoBaHHUX
apKyILiB.

3 KUTTA NILIOB HE TINIbKU BUIATHUN HAyKOBELb, a i TaJaHOBUTHH
nenaror. /lo ocrannporo aus cBoro xutTs 0. M. Tonuka He nepecras
BUKJIAIaTH CTYJACHTaM akajaemii Kypc « KoHcTuTyiitHOTO paBa YKpaiHu».
Moro uynoBi exIii 3aX0MIIIOBAIM CTYIEHTCHKY ayTUTOPIIO CHIMKIONEIHY-
HICTIO 3HaHb JICKTOpPA Ta HOTO opaTtopchbkuMu 3ni0HOCTIMH. 0. M. Toau-
Ka — CITIBaBTOP Ta OAMH i3 BiANOBIJadbHUX penakTopiB mpami «Koncru-
TyuiiiHe nmpaBo YKpaiHW», BUJAHOTO CHUIBHO AKaZeMi€ro NPaBOBUX HAYK
VYkpainu ta YkpaiHCchKOrO MpaBHHUYOIO QyHaauiero. B 2002 p. mobauus
CBIT TakoX miapy4yHuk «KoHcTuTyniiiHe nmpaBo YKkpaiHu», HanucaHUH
BHKJIaJlauaMi Kaeapy KOHCTUTYIIHHOTO MpaBa YKpaiHH IiJ] HAyKOBUM
KepiBHULTBOM Ta 3a 3HauHOI y4acTi }O. M. Tonuku. O6uBa niapy4HUKH
Oynu pekoMeH0BaHi 10 BUAaHHsT MiHICTEPCTBOM OCBITH 1 HayKH YKpai-
HU 1 10 IIbOTO Yacy KOPUCTYIOTHCS 3HAYHUM IOMUTOM Cepesl FOPUIUIHOT
TPOMaJICHKOCTI.

CBOI0 TIeIaroriyHy AisUIbHICTh B HallloHanbHil I0pUanYHINA akagaeMil
VYkpainu imeHi Spociasa Mynporo 0. M. Toxnka moeHyBaB 3 HayKOBO-
OpraHi3aropchbkoro podoToro B AKazeMii MpaBoBUX HayK YKpaiHu Ta ii cTpyk-
TypHUX Tiipo3ainax: OyB akaJeMiKOM-CeKpeTapeM BiJJIUICHHS JepyKaBHO-
MPaBOBHX HayK Ta MikHapoaHoro npasa AllpH Ykpainu Ta 3aBigyBaB cek-
TOpoM B [HCTHTYTI JepskaBHOTO OyIIBHUIITBA Ta MICIIEBOTO CAaMOBPSITyBaHHS
AllpH VYkpainu. Benuky poOoTy BiH 3/1iiICHIOBAB 1 SIK WICH pelaKIiiHOT
KoJIerii TakUX BiJlOMHMX 30IpHMKIB HAyKOBUX Ipallb, K «BicHuk Axanemii
IPaBOBUX HayK YKpaiHu» Ta «IIpobiaeMu 3aKOHHOCTY.

3a 3Ha4Hi 3100yTKH B HayKoBo-Tienaroriuniit cdepi 0. M. Tonuka Oys
HaropoJukeHui opjaeHoM «3a 3aciyruy» I crynens, [louecHoro rpamoToro
BepxoBuoi Panu Ykpaiuu, [TouecHoro rpamoroto Koncruryiiiinoro Cymy
VYkpainn. Bin qBidi craBaB maypearom [Ipemii imeni SIpocmaBa Mynporo.

[Tinura 3 >KATTS. TPUHITUIIOBA, BUCOKOIHTEIIITEHTHA Ta BiJ/laHa ieanam
Hayku monuHa. JloOpocoBicHe cTaBieHHs 10 BUKOHAHHS CBOTO Mpoeciii-
HOTO 000B’SI3Ky Ta AylieBHA 4yHHICTH 3100yiu FO. M. Toauii Bucokuii aB-
TOPUTET 1 JTF0OOB KOJIEKTUBY, B SIKOMY BiH IPAILOBAB, Ta JIONCH, 3 IKUMH
CIIITKYBaBCSl.

IIpe3nais AxazneMii NpaBOBUX HayK YKpaiHM Ta pelakliiiHa Kojeris
«BicHuka Akazemii IpaBoBUX HayK YKpaiHW» INIHOOKO CyMYIOTh 3 IIPUBOILY
Ba)XKKO1 BTpaTu — repeauacHoi cmepti FOpis Mukoaaiiouua Togukm Ta
BUCIIOBJIFOIOTH CBOT Ui CMIBYYTTS HOTO PiIHNM.
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o BizoMa 1puAMYHOI TPOMAACHKOCTI

3anpoutyemo HayKo8uie i npaKmu4HUx npayieHUKie Haocu-
aamu ceoi cmammi 0o pedakuyiiinoi Koaeeii Bichuka.

Cmammi maroms 6ymu obcseom He binvuie 12 Opykapcovkux
CMOPIHOK, Y 2-X NPUMIPHUKAX, HaOpYKosaHi uepes 1,5 inmepeanu,
YKpaincokoio mosoro. Ilocunranns wa suxopucmari dxcepena caio
emiufysamu yHu3y 6i0n0o8ioHoi cmopiHKuU, HyMepayiro NOCUAAHb
Ha KOJXCHIll cmopinyi posnoyunamu 3 yugpu 1.

3 memoro onepamusHoeo eunycky Bicnuka cmammi ma inui
mamepianu caid Hadcuaamu pazom 3 OUCKemoio, Ha AKiil GOHU
3aNUCAHI.

Texcmu HeHaAOpyKOBAHUX PYKORUCIE a8mopam He nogep-
maromaocs.

HaykoBi morisiay aBTopiB cTaTeit MOXYTb He 30iraTucs 3
MO3ULIEI0 PeAaKLIiTHOT KOJIeril



