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HAYKOBA PAJAA BICHUKA

Ounexcanap IleTpummH — TOKTOp IOPUANIHHUX HAyK, mpodecop, akageMik HATIpH Ykpainu (romoBa HayKoBOi
panu (HamionanpHa akaieMist mpaBOBUX HayK YKpaiHu, YKpaiHa);

HOpiii Bapa6am — 1okTOp IOPUANYHKUX HAYK, Ipodecop, wieH-kopecnionaeHT HAIIpH VYkpainn (HamionamsHui
IOPUINYHUHN YHiBepcuTeT iMeHi SIpocmaBa Mynporo, Yikpaina);

FOpiii Bayain — nokrop ropunuuHuX Hayk, npodecop, akagemik HAITpH Vkpaiun (HarionansHuil 1opuandHuii
yHiBepcHuTeT iMeHi SIpociaBa Myzaporo, Ykpaina);

BsiueciaB BopucoB — 1okTOp ropunuMuHUX Hayk, npodecop, akanemik HAIIpH VYkpainn (HayxoBo-nocmiganit
IHCTUTYT BHMBYEHHS NPOOJIEM 3JI0YMHHOCTI iMeHi akanemika B. B. Crammca HanionanbHOI akajemii npaBOBUX HayK
Vkpainu, Ykpaina);

Banentuna bopmcoBa — KaHIUIaT IOPUIMYHMX HaykK, mpodecop, wieH-kopecrionaeHt HAIIpH Vkpainu
(HauionanbsHuii ropuiaHnii yHiBepeuret iMeHi SipociaBa Mynporo, Ykpaina);

Boaomumup Tapamyk — [OOKTOp IOpHAWNYHUX Hayk, mpodecop, w€wieH-kopecnonaeHT HAIIpH Vkpainm
(HamionansHHN I0pHINYHUHN YHIBEpCHUTET iMeHi SIpociaBa Myaporo, Ykpaina);

Boaogumup loJiina — 10KTOp I0pUANYHUX HAyK, Tpodecop, wieH-kopecionneHT HATIpH Vipainu (HamionamsHumiA
IOPUINYHAHN YHiBepcuTeT iMeHi SIpocmaBa Mynporo, YipaiHa);

Bosoqumup I'oHyapeHKo — JIOKTOp IOpUAMYHUX HayK, rpodecop, akanemik HAIIpH Ykpainu (Hanionanbuumit
IOpUIMYHNHN yHIBepcuTeT iMeHi SIpocnaBa Myzaporo, Ykpaina);

BsiueciaB KomapoB — xaHauar opuauuHUX Hayk, rnpodecop, akagemik HAIIpH VYkpainn (Hauionanbhuii
IOpUIMYHUH yHIBepcuTeT iMeHi SIpocnaBa Myaporo, Ykpaina);

Ouaexcanap Kpynmuan — 1oktop 1opuandyHux Hayk, npogecop, akagemik HAITpH Ykpainu (HaykoBo-mocnignuii
IHCTUTYT NPHUBATHOTO TIpaBa 1 mianprueMHHANTBA iMeHi akajemika @.I. bypuaka HamionansHoi akagemii mpaBOBUX HayK
VYkpainu, Ykpaina);

Muxona KyuepsiBeHKO — JOKTOp IOPHAMYHHUX Hayk, mpogecop, akanemik HAIIpH Vkpainu (Hanionamsanit
IOpUIMYHNHN yHIBepcuTeT iMeHi SIpocnaBa Myaporo, Ykpaina);

Bacuab Jlemak — TOKTOp IOpUINYHUX HayK, Ipodecop, wieH-kopecmonaeHT HATIpH Vipainu (Koncturyiftamii
Cyn Ykpainu, Ykpaina);

Cepriii MakcuMOB — IOKTOP FOPUINIHHX HAYK, Tpodecop, wieH-kopecnouaeHT HATIpH Ykpainu (Harionansuuit
OpUINYHUN YHIBepcUTET iMeHi SIpociaBa Myaporo, Ykpaina);

Ousiena OpJaoK — JOKTOp IOPUAMYHUX HayK, mnpodecop, akaaemik HAIIpH VYkpainu (HaykoBo-mocminnuii
IHCTHUTYT IHTEJICKTyaJIbHOI BIacHOCTI HarioHanpHOT akaaemil MpaBoBUX HayK YKpaiHu, YkpaiHa);

Muxona I[TanoB — JOKTOp IOpUIMYHKX HayK, ipodecop, akagemik HAIIpH Vipainu (HaunionansHuid opuauaHnit
yHiBepcuteT iMeHi SIpocnasa Myaporo, Ykpaina);

Bosogumup ITmimmmayk — 10KTOp FOPUIMYHHX HayK, podecop, uien-kopectionenT HATIpH Ykpainu (Haykoso-
JOCIITHAHN IHCTUTYT iH(pOpMaTHKH 1 TpaBa HanionaneHOT akaneMii MpaBoBUX HayK YKpaiHu, YKpaiHa);

Cepriii Ilpuinnko — AOKTOp IOpUAWYHUX Hayk, mpodecop, akamemik HAIIpH VYkpainm (Hamionampamuit
IOPUINYHAN YHiBepcuTeT iMeHi SIpocmaBa Mymporo, YkpaiHa);

IleTpo PabinoBUY — TOKTOP FOPHANIHAX HaAYK, Tpodecop, akanemik HATIpH Vipainu (JIbBiBCbKHIA HAITiOHATBEHIH
yHiBepcuTeT iMeHi IBana ®panka, YkpaiHa);

B’siueciaB Pym’siHIeB — JOKTOp MOpHIMYHHMX Hayk, mnpodecop, uwieH-kopecrnonaeHT HAIIpH Vkpainu
(HauioHanbHuN IOpUINYHUE yHIBEpCHTET iMeHI SIpociiaBa Myzaporo, Ykpaina);

Ouexcanap CBATOUBKMIT — TOKTOP IOPUIMYHMX Hayk, npodecop, akanemik HAIIpH VYkpainu (BunaBHunrso
«IIpaBo Ykpaium», Ykpaina);

Amnarouiii CesliBaHOB — JIOKTOp IOpUAMYHUX Hayk, npodecop, akagemik HAIIpH VYkpainm (Hanionanbaumit
IOpUIMYHMH yHIBepcuTeT iMeHi SpocnaBa Myaporo, Ykpaina);

Inna Cnacu6o-®@ateeBa — IOKTOpP IOPUAWNYHUX HayK, mpodecop, umeH-kopecnionaeHT HAITIpH Vkpainm
(HamionansHUN I0OpHINYHUHN YHIBEpCHTET iMeHi SIpocaBa Myaporo, Ykpaina);

Boaogumup Tuxuii — 10KTOp IOPUANIHAX HAyK, mpodecop, akanemik HAIIpH VYkpainu (HamionansHa akagemis
MIPaBOBUX HAayK YKpaiHw, YKpaiHa);




HOpiii Illemmy4enko — JOKTOp IOPUAMYHUX Hayk, rnpodecop, akagemik HAH Vipainn ta HAIIpH Ykpainu
(ImctutyT neprkasu i1 npasa imeni B.M. Kopeupskoro HauionansHoi akajgemii Hayk Ykpainu, YkpaiHa);

Banepiii Illenmitbko — 1MOKTOp IOpHAMYHMX Hayk, mpodecop, akagemik HAIIpH VYkpainn (Hamionamsumit
IOpUIMYHMHN yHIBepcuTeT iMeHi SIpocnaBa Myaporo, Ykpaina);

Muxaiino Hlyabra— 10KTOp IOPHINIHAX HAyK, Tpodecop, wieH-kopecmonaeHT HATIpH Ykpainu (HamionamsHui
IOPUINYHAHN YHIBepcuTeT iMeHi SIpocnaBa Mymporo, YipaiHa)

PEAAKIIIVIHA KOAETISI

Bacuas Taniii — nokTop ropuanyHux Hayk, npodecop, akagemik HAH Ykpainn ta HAIIpH VYkpainu (rosmosa
penaxuiiiHoi xonerii) (Hanionansauit ropuauunuii yHiBepeutet iMeHi SIpociasa Mynporo, Ykpaina);

Teodiab Accaep — nmpodecop (YuiBepcuter CrpacOypra, @paniis);
®aaysic AuToniii baiiac — npodecop (byxapectcpkuii YaiBepcuret, PymyHis);

KOpren Ba3zenoB — mpodecop (IHCTHTYT iHO3eMHOTO Ta Mi>KHAPOIHOTO TIPHBATHOTO MpaBa iMeHi Makca [lnanka,
Himeuyunna);

Bisnbsim Eqriot Batiiep — nmpodecop (IlIkona npasa, Yuisepcuter mrary [lencunsanis, CILA);

IOpiii buTsak — nokTop ropUAMYHKUX HayK, mpodecop, akagemik HAIIpH VYkpaiun (Hauionansuuii 1opuanaHnit
yHiBepcHUTeT iMeHi SpociaBa Myzporo, Ykpaina);

Cranicaas bByka — npogecop (banTiiiceka MibkHapoaHa akaznemis, Jlarsis);

€pmex BypidaeB — noxrop ropuandHUX HayK, mpodecop (Kazaxcpkuii HalliOHANEHUI MTeIarOTiYHAN YHIBEPCUTET
imeHi Abasi, Pecrryornika Kazaxcran);

Yaba Bapra — nmpodecop (IHcTUTYT mpaBOBUX JOCTIHKEHb, YTOPChKA aKaieMis HayK, YTOPIIHHA);

Amnarouiii TerbMaH — JOKTOp MOpHIMYHMX HayK, npodecop, akanemik HAIIpH VYkpainnm (Hanionanbuuit
IOpUIMYHNHN yHIBepcuTeT iMeHi SIpocnaBa Myzaporo, Ykpaina);

€sren I'eTbMaH — JIOKTOp IOPUIMYHMX HayK, podecop, wieH-kopecrionaeHT HAIIpH Ykpainn (HauionansHa
aKajieMisl IPaBOBUX HayK YKpaiHu, Ykpaina);

Cepriii I'1i6ko — kanuIaT IOPUIMYHKUX HayK, goueHT (HaykoBo-mocCmiiHuHi IHCTUTYT IPaBOBOTO 3a0e3MeUeHHS
iHHOBaLiIfHOTO po3BUTKY HarlionanpHOT akageMii MpaBoBHX HayK YKpaiHW, YKpaiHa);

Awnapiii I'punsik — JTOKTOp IOpUANYHUX HayK, npodecop, wireH-kopecrionaeHT HAIIpH VYkpainn (KuiBcbknit
perionansaui neHTp HarionansHoi akanemii mpaBoBUX HayK YKpaiHu, YKpaiHa);

Koctantun I'ycapoB — [OKTOp IOpHAMYHUX HaykK, mpodecop, uwieH-KopecmoraeHT HAIIpH Vkpainm
(HamionansHUN I0pHINYHUHN YHIBEpCHTET iMeHi SIpociaBa Myaporo, Ykpaina);

Haragis I'yropoBa — [Q0KTOp IOpHAMYHHX Hayk, mpodecop, akamemik HAIIpH Vkpainu (IlonTaBchbkwuii
OPUINYHUN THCTUTYT HamioHaapHOTO I0pUANYHOTO YHIBEpCUTETY iMeHi SIpocnaBa Myaporo, Ykpaina);

Tomac /laByuic — npodecop (BinbHIochkHi iepkaBHU YHiBepcuTeT, JIuTBa);
Tomac JKuapo — npodecop (Bapmiascekuii ynisepcurert, [lonbiua);

Bosogumup Kypaseib — m0KTOp IOpuaAnYHUX Hayk, npodecop, akanemik HAIIpH VYkpainm (Hamionanbna
aKaJieMis IpaBOBUX HayK YKpaiHu, YkpaiHa);

Mukoaa IHIIMH — ZOKTOP FOPUANIHHX HayK, ipodecop, akageMik HATIpH Vkpainu (KuiBchkuii HamioHaTBHIH
yHiBepcuteT imeHi Tapaca IlleBuenka, YkpaiHa);

Oxcana Kanuina — 1oKTOp IOpHINYHAX HayK, Tpodecop, wieH-kopecnonaeHT HAIIpH Ykpainu (Hamionamsanit
IOPUINYHUHN YHiBepcuTeT iMeHi SIpocnaBa Mymporo, Yipaina);

®apxaa KaparycoB — moktop ropuanunux Hayk, npodecop (IHcturyT mpuBarHoro mpasa Kacmiiichkoro
yHiBepcuterty, PecryOiika Kazaxcran);

Emanyens Kacrennsipan — npodecop (Yuisepcuter CrpacOypra, @panitis);

Kapa-I'epman Kectnep — npogecop (Yuisepcuter M. TroOinren, Himeuunna);

Poab¢ Kuinep — nmpodecop (Yuisepcurer 'ete, Himeuunna);

Tanen Kepikmae — mpodecop (Ilkoma mpasa, TammiHHCEKAN TEXHIYHUN yHIBepcHUTET, ECTOHIN);

Ouekciit Kot — nokrop ropuauynux Hayk, npodecop, uien-kopecrionneHtr HAIIpH Vkpainn (KuiBchkuii




perioHansHMIA eHTp HarionanpHOT akaaemil IpaBoBUX HayK YKpaiHu, YKpaiHa);

Haraunist Ky3nenoBa — 1okTop 10puanIHAX HayK, mpodecop, akanemik HAIIpH Vipainn (HanionansHa akagemis
MIPaBOBHX HayK YKpaiHu, YKpaiHa);

Paiinep Kyasmc — mpodecop (IHCTHTYT iHO3eMHOTO Ta Mi>KHApOIHOTO MIPUBATHOTO MpaBa iMeHi Makca [lnanka,
HimeuyunHa);

Momixe KypymicaBa — npodecop (IlIxona npasa, Yuisepcurer Bacena, SInomis);

Ipuna Jlykau — 1okTop IOpuAM4YHHMX Hayk, mnpodecop (KuiBcbkuii HalioHaJIbHMH YHIBEpCHTET I1MEHI
Tapaca [lleBuenko, YkpaiHa);

CHerosne MatraneHe — podecop (YHiBepcuteT iMeHi Mukomnaca Pomepica, JIutsa);

Karepin Mea — npodecop (Jlicaboncwkuii yniepcurert, Ilopryranis);

Bacuab HacTiok — 10KTOp IOpHINYHUX HayK, podecop, wieH-kopeconaeHT HATIpH Ykpainu (HamionamsHui
IOPUINYHAN YHIBEepcUTeT iMeHi SIpocmaBa Mymporo, YipaiHa);

Map’sina IlneHIOK — JOKTOp FOpUINYHUX Hayk, mpodecop (KuiBcekuit perioHampHUi neHTp HarionamsHOT
akazeMii IpaBOBHUX HayK YKpaiHu, YkpaiHa);

Cgitiiana Cepborina — JIOKTOp IOpHIUYHHUX HayK, podecop, wieH-kopecnonaeHT HATIpH VYkpainu (HaykoBo-
JIOCIIJTHAN THCTUTYT JIep>KaBHOTO OYIBHMIITBA Ta MICIIEBOr0 caMoBpsiiyBaHHs HarioHanbHOT akaaeMii MpaBoBUX HayK
Vkpainu, Ykpaina);

I3a6esa Cxomepcbka-MyxoBebka — npodecop (Jlom3uncrkuiil yHiBepcurer, [losnbia);

Kupnio TomammeBcbKHii — JOKTOP OPUANYHHX HAyK, ToueHT (YceraHoBa ocBiTa Deneparii mpodceminok binopyci
«Mixuaponuuit yaiBepcuter «MUTCOy, PecmyOnika binopycs);

Kanna Xamsina — 1okTop ropuanyHuX Hayk, nmpodecop (Kazaxcpkuil HalliOHANEHUHN yHIBepCHTET iMeHi Abas,
PecmyOnika Kazaxcran);

BikTop IlleBuyk — noktop IopuaumdHUX Hayk, npodecop (HamioHampHWIA OpUANYHUN YHIBEPCHTET iMEHi
SApocmaBa Mynporo, Ykpaina);

Oubra IIniao — KOKTOp FOPUAWYHHUX HAyK, mpodecop, wieH-kopecrnouaeHt HATIpH Vkpainn (Hamionaapauii
OpUINYHUN YHIBepcUTET iMeHi SIpociaBa Myaporo, YkpaiHa);

Xanc Ioaxim HIpamm — npodecop (Iucturyr CxigHOro nmpaBa YHIBEPCHTETY TEXHOJOTI, Oi3HECY 1 Ju3aiiHy,
HimeuunHa);

Paiimynnac FOpka — npodecop (YHiBepcurer Mukonaca Pomepica, Jlutsa);

IBan SIkoBIOK — MOKTOp IOpMAMYHUX Hayk, npodecop (HamioHanpHWIl rOpUIUYHMN yHIBEPCUTET iMEHi
Spocnasa Mynporo, Ykpaina);

Outer SIpoieHKo — TOKTOp IPUANIHHX HayK, podecop, wieH-kopecionaeHT HATIpH Ykpainu (Hanionamsauit
IOPUINYHAHN YHIBepcuTeT iMeHi SIpocnaBa Mymporo, YipaiHa).
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CAOBO PEAAKIIIMHOI KOAETI!

Bicank HanionanbHol akageMil IpaBoBHUX HayK YKpaiHU — Iie (paxOBUIT HAYKOBO-IIPAKTIYHMI XKYPHAL, Y AKOMY IIOHAJ
27 pOKiB IIOCIIi/Ib 3HAXOAATD CBOE BioOpa>keHHA HayKOBi I IPaKTUYHI pO3pOOKM 3 aKTYa/IbHUX 3ara/IbHOTEOPeTUYHIIX,
TrajIy3eBUX IPaBOBMX IIPOO/IEM i IIPaBO3aCTOCOBHOI IIPAKTUKM, 30KpeMa Teopil Ta icTopil mepykaBH i IipaBa, KOHCTUTYLIIHOTO
I lep>kaBHOTO OYIiBHMIITBA, LMBIIBHOTO, TPYAOBOrO, (piHAHCOBOTO, FOCIONAPCHKOTO, aAMiHICTPaTMBHOIO, MUTHOTO,
€KOJIOTIYHOI0 Ta KPUMiHa/JIbHOTO IIPaBa, KPMMiHa/JIbHOIO Ta IMBIIbHOTO IIPOLIECIB, KPUMIHATICTUKIA Ta iHIIMX.

KonkypeHIis ifeit, iX HayKoBe OOTPYHTYBAaHHs CIYIyIOTb HA/I©XHUM piBHEM 3afjOBOJEHHs iH(opMauiiiHux moTpebd
y SHaHHsAX Y rajysi mpaBa, po3poOKM 3araJbHOTEOPETUYHMX NPOOIeM HOPMOTBOPEHHS Ta IIPaBO3aCTOCYBAHHS,
TOCTiIKeHHs Ipo6IeM icTopil HaIliOHATBHOTO JePXKaBOTBOPEHHSI, TeOpil Ta MPaKTUKU M>KHAPOZHOTO 1 HAI[IOHATBHOTO
IIpaBa iHIINX KpalH, BUCBIT/JIEHHA T€OPETUYHMX 3acafi Ta IPUKIAJHIX ACIIEKTiB AiA/IbHOCTI OpraHiB ep>KaBHOIL BIagu Ta
MiCII€eBOTO CaMOBP:A/JyBaHH.

Opnak iH$OpMaLiiiHNMil pO3BUTOK CYCIINIbCTBA He CTOITh Ha Micl, K i 4ac B ninomy. [IpaBoBa HayKa i IIpakTuka He
MOXXYTb 3a/IMIIATUCA OCTOPOHDb BiJl Cy4acHMX IMOOGANTBHNUX Ta BCEOXOIUTIOIOYNMX IIPOIlECiB, a HAyKOBi AyMKM, ifei
MAlOTh CTaTU MiATPYHTAM /I OOIPYHTOBAHUX pillleHb, AKi OHOBJIIOIOTHCS, MOJIEPHI3yIOUNCh BilIIOBIHO IO Cy4acHMUX
indopMariitHyx peaniii, 3yMOBIEHNX iHTerpali€lo puHKiB YKkpaiHy Ta KpaiH-uIeHiB €spormneiicbkoro Comoasy.

OpieHTanis Ha €BpPONENCHKNUIT BEKTOP PO3BUTKY CYCIIIBHUX BiJHOCMH BUMarae Bif, Hayku (OpMYBaHHA HOBOTO
MUC/ICHHA, CHPUITHATTSA HOBiTHIX KOHCTPYKILiN Aifpxnranisanii, uupposoi Tpanchopmanii, uydpoBoi ocBiTH, BimKuTat-
MapKeTHHTY ToLo. Y Ipolieci BXOIKeHHA YKpaiHM y IpaBOBuUIl IPOCTip €BPONENCHKOTO COI03y 3araTbHOEBPONEChKI
IIpaBOBi KOHCTPYKIi, AKi 1O He JaBHBOTO Yacy Oy/Iy MaJI0BiTOMMMIY Ta Ma/IOJOCTIIPKEHMM B YKPaTHChKIX JOCIIPKeHHAX
MAlOTbh CTaT¥ OO’€KTOM MIIBHOI yBary yKpalHCHKMX IIPaBO3HABLIB. MOXKIMBICTb M1 aKTUBHOCTI HOCTiIXKeHb Ta
HAYKOBOTO aHAJIi3y BUEHUM CTaa JOCTYIIHON 3aBMIsAKM PO3BUTKY BCEOXOIUIIOIOUMX IpoleciB Ta iHdopmariitaux 6as
TAHNUX, 30KpeMa I HayKOMeTpu4Hoi — Scopus.

HayxomeTpuuHna 6asa Scopus — Ije Haiibinplua y cBiTi efuHa HayKoMeTpuyHa 1matdopma, sika cTBopeHa y 2004 poui
BufaBHIY00 Kopriopaiiieto Elsevir. Cranom Ha 2020 pik 6a3a micTutb 24 000 mpoiHgeKCOBaHMX aKTUBHUX HAa3B HAYKOBMX
BUfjaHb. 3a MUHYINUIT PiK Ko 6asu gaHux Oymo momaHo 820 HOBMX >KypHaniB. HaykomeTpumuHuit amapar 6asm JaHKX
3abesmedye oOmK My6iKaliif HAYKOBIIIB i YCTAHOB, Y SKNMX BOHU IIPAIIOI0Th, CTATUCTUKY aBTOPCHKOTO LIUTYBAHHSI Ta
iH., 1110 HaJJa€ MOXK/IMBICTb He JIyIlIe CTBOPUTH YAABJIEHHA IIPO Ais/IbHICTD BUEHOTO, a 11 B LII/IOMy MXKHApOJLHOI CIIiBIIpali.

IoBigomnsaemo Bawm, mo >xypHan «Bicauk HarmionanpHoi akafiemii mpaBoBMX HayK Ykpainm» y 2020 poli BU3HaHO
BIUCOKOIIPOdeciiiHNM HayKOBMUM (paxOBUM BUJAHHAM YKpaiHM, siKe YBIMIIIIO O HAYKOMeTPUYHOI 6asy JaHUX Scopus.

Haykosuit ropupnanmuii ypHan «Bicumk HanjionanpHoi axajemii IpaBOBMX HayK YKpaiHM» BUCBITIIOE HalKpaui
pe3y/IbTaTi HAayKOBMX Ipallb, pOONTb BArOMUII BHECOK Y PO3BUTOK iHTENEKTYaJbHOTO MOTEHIIaMy Ta 3abesmedye B
L[iZIOMy KOMYHiKal[if0 Mi>K BUEHMMM-JOCTiTHMKAMMU.

3ampollyeMo HayKOBILIB [0 MOAA/IbIINX HAYKOBUX AUCKYCill Ha CTOpiHKax >kypHany «BicHuk HamionanbHoi akagemii
IIPABOBUX HAYK YKpaiHu».

JsAxyeMo 3a criBpaiio 3acHOBHUKY «HaykoBoro anbsaucy» [lenucy Cepriitopnay [Tmmmnenky!




A WORD FROM THE EDITORIAL BOARD!

Bulletin of the National Academy of Legal Sciences of Ukraine is a professional research-to-practice journal, which for
more than 27 years in a row reflects scientific and practical developments on topical general, branch-related legal issues
and law enforcement practice, including theory and history of state and law, constitutional and state building, civil, labour,
financial, economic, administrative, customs, environmental and criminal law, criminal and civil proceedings, forensics, etc.

Competition of ideas and their scientific substantiation serve as an appropriate level of satisfaction of information needs in
knowledge in the field of law, development of general theoretical problems of rule-making and law enforcement, research
of history of national state-building, theory and practice of international and national law of other countries, coverage of
theoretical principles and applied aspects of activities of state bodies and local self-government authorities.

However, the information development of society does not stand still, as does time in general. Legal science and practice
cannot shy away from modern global and comprehensive processes, and scientific opinions and ideas should become the
cornerstone for sound decisions, which are updated and modernised in accord with modern information realities due to
the integration of markets of Ukraine and EU Member States.

Orientation towards the European vector of development of public relations requires the science to develop new thinking
patterns, the perception of the latest concepts of digitalisation, digital transformation, digital education, digital marketing, etc.
In the process of Ukraine’s accession to the legal space of the European Union, pan-European legal concepts, which until
recently were little known and understudied in Ukrainian research, should become the subject of focus of Ukrainian
legal scientists. Opportunity for active research and scientific analysis has become available to scientists through the
development of comprehensive processes and information databases, including the scientometric database of Scopus.

The Scopus scientometric database is the world’s largest scientometric platform established in 2004 by Elsevier Publishing
Corporation. As of 2020, the database contains 24,000 indexed active titles of scientific publications. Last year, 820 new
journals were included in the database. The scientometric apparatus of the database provides accounting of publications of
scientists and institutions in which they work, statistics of author’s citations, etc., which gives an opportunity not only to
create an insight into the activities of the scientist, but also into the international cooperation in general.

The inform you that in 2020, the “Bulletin of the National Academy of Legal Sciences of Ukraine” journal was recognised as
a highly professional specialised scientific publication of Ukraine, which is included in the Scopus scientometric database.

Scientific Legal Journal “Bulletin of the National Academy of Legal Sciences of Ukraine” journal covers the best results
of scientific studies, makes a substantial contribution to the development of intellectual potential and provides overall
communication between researchers.

We invite scientists to further scientific discussions on the pages of the “Bulletin of the National Academy of Legal Sciences
of Ukraine” journal.

We would like to acknowledge Denys Serhiiovych Pylypenko, the founder of Science Alliance, for cooperation!
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Ounexcanap BitamiiioBuy IleTpuimun

Hayionanvha akademis npasosux nayk Ykpainu
Xapkie, Yxpaina

Ouer CepriiioBnu I'miisika

Kageopa misxcnapoonozo npusamnozo npasa ma nopieHaIbHO20 NPABO3HABCEA
Hayionanvnuti ropuouunuil ynieepcumem imeni fApocnasea Myopozo
Xapxis, Ykpaina

ITPABA AIOAVIHU B TN PPOBY EIIOXY: BUKAUKMH, 3ATPO3U TA
ITEPCIIEKTUBU

Anorauis. Cyuacnuii eman po3eumiKy CyCRilbHUX GIOHOCUH XAPAKMEPUZYEMbCS CMPIMKUM 30IIbUEHHAM YUDPOBUX
mexnono2iu. Inmencusnui poaeumozc HAyKu ma akmuHutl mexHoN02iuHULl npoepec CMail OCHOBHUMU xapakmepHuMu
€60000, cMano Kamanizamopom d)opMyeaHH;z HOBOI Kamez2opii npas 1oouHU — «YUDPOBUX» npae. Memoio cmammi €
AHANI3 OCHOBHUX 302PO3 MA BUKIUKIE, SIKI NOCMAIOMb neped nPpAsamMu ma c60000amu I00UHU 6 YMOBAX Yugdposizayii, ma
BUPOONIEHHS NPONO3UYIT OO0 NEPCNEKMUSHUX ULTAXIE 3aXUCMY 610 YuXx 3aepo3. Y cmammi nposooumscsi meopemuro-
npagose O0CIIONCeHHsL RPOOIEMHUX NUMAHb PEani3ayii npas ir0OUHU 8 YMOBAX MACO80I Yupposizayii cycniibHux 6IOHOCUH,
BKA3YEMbCSL, WO epa YUPPOSUX MeXHON02il 0ae abCOIIOMHO HOBL MA SKICHO THULL MOXCIUGOCMI OJisl IX peanizayii, ane
6 MOl Jice Yac 60HA CMBOPIOE HOGI BUKIUKU MaA 3a2po3u 0l 3a0e3neuenHs yux npaes i c6o600. Biomiveno, wo kiacuuni
npasa ma c60600U MOOUHU MPAHCHOPMYIOMbCS, HANOBHIOIOMbCS HOBUMU ACNEKMAMU Md 3MICIIOM, PO32ALYHCYIOMbCI HA
maki, wjo nog ’szami came 3 npoyecom yugpposizayii. Haconowyemucs na momy, wo pesynbmamu yugposizayii 6azamvox
cpep arcumms 6UMa2arOMeb OCMUCLEHHS. MA A0EKEAMHO20 (POPMYIOBANHS RPABOBOCO MEXAMIZMY PEe2YIO8AHHSL, Pednizayii
Ma 3axucny 6xice ICHIOYUX ma mux, sKi minoKu Ha NOYAmKy (OpMYSanHsl, npas IoOUHU 3 MEMoI0 CMAI020 COYidIbHO-
EKOHOMIYHO20 PO36UMKY, 3a0e3neueHHs peanizayii ma 3axucny KOHCMUmyyitiHux npaeg i c6o0600 M00UHU i ZPOMAOAHUHA.
YV yenmpi ysaeu docniodcenns Hosi npasa, maki K npaso oymu 3a0ymum, npaso HA aHOHIMHICMb, NPABO HA 3AXUCH
NEPCOHANbHUX OAHUX, NPABO HA YUDPOBY ocsimy ma 00cmyn 00 Yu@dposux 3HAHb, NPAsd, NOG SI3aHi i3 3aXUCHOM
eeHemuyuHol iHghopmayii; npasa na yuacme 6 060pomi Mavna 8 yu@posii cgepi

KuarouoBi ciioBa: yughposizayis npasa, yughposa peonioyis, npasa noouHu, c60600u T0OUHY, Yupposi npasa, 3axucm
npaeé ma c60600
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HUMAN RIGHTS IN THE DIGITAL AGE: CHALLENGES,
THREATS AND PROSPECTS

Abstract. The current stage of development of public relations is described by a rapid increase in digital technologies. Intensive
development of science and active technological progress have become the main characteristic features of modern society.

This has affected the specific features of people s lives in society, the exercise of their rights and freedoms, and has become a

catalyst for the development of a new category of human rights — “digital” rights. The purpose of the study is to analyse the
main threats and challenges facing human rights and freedoms in the context of digitalisation, and to develop proposals on

promising ways to protect against these threats. The study conducts a theoretical and legal research of problematic issues of
the implementation of human rights in the context of mass digitalisation of public relations, indicates that the era of digital
technologies provides completely new and qualitatively different opportunities for their implementation, but at the same time it
creates new challenges and threats to ensure these rights and freedoms. It is noted that classical human rights and freedoms are
being transformed, filled with new aspects and content, and branched out into those that are related to the digitalisation process.

The results of digitalisation of many spheres of life require comprehension and adequate formulation of the legal mechanism

for regulating, implementing, protecting the already existing and emerging human rights for the purpose of sustainable socio-

economic development, ensuring the implementation and protection of constitutional human and civil rights and freedoms. The
study focuses on new rights such as the right to be forgotten, the right to anonymity, the right to protect personal data, the right
to digital education and access to digital knowledge; rights related to the protection of genetic information; rights to take part
in property turnover in the digital sphere

Keywords: digitalisation of law, digital revolution, human rights, human freedoms, digital rights, protection of rights

and freedoms

INTRODUCTION

The use of modern digital technologies has given rise to the
processes of transformation in modern society — the digital
transformation of social relations, which is expressed in
the use of modern digital technologies in various areas
of human activity. The digital revolution as a factor of
dynamic development has led to the creation of a digital
economy, the development of the foundations of digital
law, a new configuration of social relations based on the use
of the Internet, social networks, and other information and
communication technologies. Modern digital technologies
form a new way of production, create prerequisites for the
transition to a new formation, to the digitalisation of public
relations and the law itself regulating these relations. Digital
transformation has a direct impact on the implementation
of fundamental human rights, contributes to the emergence
of new human and civil rights as a participant in the global
information and digital space. The results of digitalisation
require comprehension and adequate formulation of the
legal mechanism for regulating, implementing, protecting
the already existing and emerging human rights for the
purpose of sustainable socio-economic development,
ensuring the implementation of constitutional human and
civil rights and freedoms.

The sphere of digital relations is described by signs
of virtuality and cross-border nature, requires special
attention to the sphere of fundamental human rights from
the standpoint of their provision, taking into account the
special properties of this environment, where subjects and
objects very often act as a kind of “simulation”, and the
limits of the exercise of individual rights and interference
in them are not always unambiguously identified. If
modern practice of the development of law is any guide,
the category “digital rights” (also referred to as Internet
rights, network rights) is gradually being introduced into
conceptual and legal circulation, which has become wide-
spread as a substantial element for describing the legal
status of a person on the Internet. At the same time,
such a category of rights as “digital rights” has not yet
received universal recognition either in law or in doctrine,
including in view of Ukrainian legal and law enforcement
experience. Evidently, this is conditioned by the fact
that the problem of finding and determining the specific
features of fundamental human rights (their content and
implementation) in the digital environment has arisen
relatively recently and, perhaps, solving this issue is a
matter of the near future.
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At present, when new technologies are rapidly
emerging and developing, threats to privacy are also
rapidly increasing. The right to privacy is one of the
fundamental rights stipulated in international law. With
the increasing digitalisation of modern life, protecting
privacy has become more difficult. Both state and non-state
organisations often interfere in the privacy of citizens.
Even those legislative acts that regulate the possibility
of such interference and determine cases of granting
permission to the relevant authorities to do so do not keep
up with the rapid development of technology. The methods
of protection offered by the current legislation do not keep
up with the requirements of the modern world, and there is
a need to review the mechanisms of legal regulation and
professional legal awareness in general. V. Hartzog and
N. Richards, analysing the existing norms and methods of
regulating privacy relations, fairly note that a minimised
set of legal provisions frees the hands of companies that
make a profit by extracting as much value as possible
from users' personal data, the principle of “informing and
choosing” translates the most important conditions for
rendering information services into the plane of points
written in small print at the end of contracts [1, p. 1193].

Other researchers note that surveillance
technologies in many situations create opportunities for
serious violations of privacy by governments, individuals,
and the private sector [2]. In those cases when they are used
in accordance with international human rights standards,
surveillance technologies can often be an effective tool for
law enforcement. Therewith, it is not uncommon to use
software for targeted listening of communication channels
and facial recognition, the use of which can lead to human
rights violations (for example, the right to peaceful
protest), arbitrary arrests and detentions [3, p. 235]. These
technologies can also incorrectly identify certain minority
groups, consolidating existing stereotypes in society [4,
p. 10], and increase the probability that representatives of
marginalised groups and minority communities will face
discrimination more often, for example, when issuing a
loan [5, p. 1268].

The study of human rights in the context of digi-
talisation, and digital rights in particular, is covered in
the studies of such foreign scientists as N. Borisov [2],
J. Coccoli [6], F. Galindo [7], J. Garcia-Marco [7],
K. Hamman [4], W. Hartzog [1], S. Jahid [2], A. Kapadia[2],
P.Mittal[2],Sh. Nilizadeh[2],N.Richards[1],J. Riordan[8],
R. Smith [4], J. Tomalty [9] and others. The views and
considerations expressed in their studies on human rights
in the age of digitalisation will be considered in this study.

At the same time, a holistic theoretical legal
study on the impact of digitalisation on fundamental
human rights and freedoms, understanding and adequate
formulation of the legal mechanism for regulating,
implementing, and protecting these rights in the context
of digital transformation in the legal doctrine has not been
carried out, the system of Ukrainian regulations in this area
is only at the initial stage of its development. Thus, the
main purpose of the study is to describe human rights in the
era of digitalisation, identify the challenges and threats that

it can create for such rights, as well as study the prospects
for their development in the future.

1. MATERIALS AND METHODS

To carry out the study, a system of methods of scientific
cognition was applied, in particular general philosophical,
general scientific (dialectical, analysis, synthesis, abstraction,
analogies), particular methods of scientific cognition used in
the branches of many sciences (comparative analysis, quanti-
tative and qualitative analysis), as well as special legal meth-
ods (formal legal, comparative legal, system-structural).

The the general philosophical (universal) method of
cognition was applied at all stages of the cognitive process.
The dialectical method was used to analyse doctrinal
approaches to the definition of the term “digital rights”,
which to date has not received universal recognition either
in law or in doctrine, including in view of Ukrainian
legal and law enforcement experience. Using the method
of analysis, the study covered the inherent features and
identified the individual features of human rights in the
era of digitalisation, analytical interpretation made it
possible to engage in reverse engineering of the concept,
in particular, to distinguish a stage of development of such
rights and investigate it as a separate part of the whole. The
method of analysis also contributed to the identification of
the inherent features and features of digital rights, made it
possible to identify similarities and distinguish them with
classical human rights, correlate the universal catalogue of
human rights with the rights that started developing under
digitalisation processes, and identify their place in it.

Using the synthesis method, the authors of the study
have come to the conclusion that digital rights should be
interpreted as an extension of universal human rights to the
needs of an information-based society. The hermeneutical
method was used in the interpretation of scientific
concepts of the theory of law and the provisions of current
legislation. The method of deduction made it possible,
based on the doctrinal opinions of scientists, to draw a gen-
eral conclusion regarding the inherent features of human
rights, the grounds for their classification. The inductive
method of cognition made it possible to obtain a general
conclusion that mass control and analysis of publicly
available information have far-reaching consequences for
society, and they are particularly dangerous for various
minorities and people with oppositional views. There is a
need to develop a set of basic rules at both the state and
local levels, which would allow monitoring the advanced
technologies used in state surveillance of citizens; at the
national level, it is necessary to consolidate the basic
protection of citizens from excessive state monitoring of
social networks and other publicly available data.

The Aristotelian method was useful in analysing the
content of the current legislation of Ukraine on digitalisation
of spheres of public life, clarifying the problems of its
legislative technique in the relevant regulations. The
comparative legal method facilitated a comparative
analysis and made it possible to investigated the features
of legislative regulation and protection of human rights
in the context of digitalisation in order to identify the
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most advanced legal means that can be incorporated into
national legislation in the relevant area.

Special legal methods have also been used, in
particular, formal legal and system-structural methods used
in the development and research of the terminology of this
paper, namely, in clarifying the content of the categories
“human rights”, “digitalisation”, “digital rights”, as well
as upon formulating the definition of the specified legal
categories.

The theoretical framework of the study comprises
scientific articles and opinions of leading foreign experts
covering the study of issues of ensuring the protection of
human rights in the context of mass digitalisation of public
relations. The regulatory framework for this study includes
current laws and other regulations of Ukraine governing
social and legal relations arising in connection with digital
transformation, regulations of European and international
organisations. The empirical basis for the study comprises
the judicial decisions of the European Court of Human
Rights, which actively takes into account current challenges
to human rights upon interpreting the provisions of the
articles of the European Convention for the Protection of
Human Rights and Fundamental Freedoms. In addition,
the study uses doctrinal sources that cover the content
and characteristics of the implementation of human rights
and freedoms in the context of digitalisation, and offer
promising ways to protect them from possible threats.

2. RESULTS AND DISCUSSION

Today, everyone is aware that access to the global network
can cause problems related to the violation of human rights
in the process of using web technologies, including due
to inappropriate behaviour of people operating within
different jurisdictions, legal, political, and information
cultures. As the researchers note, the advent of the
Internet has not created a set of “new behaviours” — for
the most part, it largely reproduces previous models. Only
the consequences of such behaviour and the problems
associated with its legal regulation have changed [7, p. 2].
The state and society face important tasks: to identify new
rights and prospects for the development of conventional
rights. Legislators, scientists, and specialists in the field of
information and communication technologies are called
upon to offer conceptual and acceptable solutions to these
tasks and issues.

Any analysis of the impact of new technologies on
human rights, as Jacopo Coccoli points out, is extremely
complex and requires prior consideration of two aspects.
The first is conditioned by the evolutionary period of time
that separates the achievements of technological progress
and their legal registration. Adaptation of both national
and international legal provisions to innovations in science
and technology, in particular to digital technologies, is too
slow and ineffective. The second aspect reflects the trend
of their development at the international level. Taking
these aspects into account should determine the goals in
the field of human rights protection: firstly, there is a need
to reinterpret conventional human rights in the light of
scientific and technological development; secondly, new

human rights appear, which can be defined as “sui generis” —
a generation of digital rights [6, p. 224-225].

Digitalisation catalyses the blurring of boundaries
between conventional branches of law. Information and
technologies are already present in every industry, they
become a common denominator and are capable of deter-
mining a unified logic of law. The value of the boundaries
of branches of law decreases in legal practice, which
inevitably affects the theory of law. The category of digital
rights is gradually being recognised in global, regional,
and national contexts. Sometimes this happens in the
procedure of regulating specific human rights, which are
usually referred to as digital or communication rights,
but sometimes on a more comprehensive basis — when
determining a detailed list of such rights. At the same time,
such a category of rights as “digital rights” has not yet
received universal recognition either in law or in doctrine,
including in view of Ukrainian legal and law enforcement
experience. Evidently, this is conditioned by the fact
that the problem of finding and determining the specific
features of fundamental human rights (their content and
implementation) in the digital environment has arisen
relatively recently and, perhaps, solving this issue is a
matter of the near future. Be that as it may, the task of today
should be to understand the existing ideas about digital
rights and who they belong to and what they represent, what
benefits they are intended to protect, how they correlate
with fundamental rights and freedoms (how independent
they are). In a general understanding, digital rights should
be interpreted as an extension of universal human rights
to the needs of an information-based society. The authors
of this study believe that digital rights can include a wide
scope of fundamental rights that are implemented in a
digital environment and require research in terms of the
properties of this environment. Therewith, fundamental
digital rights are primarily derived from information rights,
but they are not reduced to them.

At present, such digital rights are already actively
distinguished as follows: the right to access information;
the right to access information platforms and technologies;
the right to protect personal data (individual and biometric);
the right to freedom of assembly and association online; the
right to digital education and access to digital knowledge;
rights related to the protection of genetic information; the
right to take part in property turnover in the digital sphere;
the right to be forgotten; the ability to exercise personal,
social, economic, political and cultural rights based
on new technological platforms. That is, conventional
and worldwide human rights and freedoms are being
transformed, filled with new aspects and content, and
branched out into those that are related to the digitalisation
process. Discussions regarding the right to access the
Internet are currently ongoing. Some scientists insist that
the right to access the internet should be singled out as a
separate category, referring it to the group of digital rights.
Others believe that the existence of the right to access the
Internet remains a controversial issue at the doctrinal level.
The researchers note that access to the Internet cannot be
considered as a universal natural right that belongs to all
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people by virtue of their nature. Human nature does not
make provision for access to the Internet, people have lived
without it for centuries without harm to their nature and,
perhaps, will do without it in the future, if the Internet is
replaced by new, more efficient technologies [9, p. 6].

Access to the internet itself has no legal value, it
is important as a means of realising other human rights
and freedoms in general — the basis of all the human’s
natural rights. The social forms and ways of human
freedom are diverse and historically variable. At present,
they are becoming more technologically equipped and
technologically dependent. The internet (and the need for
access to it) is one of the manifestations of this trend. Specific
socially, historically and culturally determined (including
technologically) ways of exercising personal freedom may
well qualify as human rights. Admittedly, the exercise of
almost all human rights remains possible without the access
to the Internet, but is certainly less effective.

The issue of human rights security upon using the
Internet remains extremely relevant from the standpoint
of protecting human rights. Thus, representatives of one
of the oldest educational and research centres in Spain
at the University of Zaragoza, Professor F. Galindo and
Professor J.G. Marco, question whether the Internet can
help strengthen freedom of expression and information
without restricting the freedom of its users. Scientists
reasonably note that the widespread use of information
and search engines and their automatism, on the one
hand, facilitate access to various information stored on
the Internet, and thus contribute to strengthening freedom.
On the other hand, it creates problems related to privacy,
lack of transparency in the use of information and control
by users. F. Galindo and J.G. Marco fairly point out that
query keywords in conjunction with related metadata can
enable almost anyone to obtain information about the user,
including his or her interests, habits, and preferences.
Moreover, some queries may contain identifiers and quasi-
identifiers that allow them to be linked to a particular
person [7, p. 8].

Another important issue arises both from the
standpoint of theory and practice of legal regulation —
this refers to the responsibility of Internet intermediaries.
This problem is not new, it is the subject of many studies,
the most interesting of which is the monograph of the
University of Liverpool J. Riordan “The Liability of
Internet Intermediaries” [8]. The author attempts to define
the limits of liability and consider them from the standpoint
of various branches of law. This study aims to help
judges, practitioners, and academics propose clearer and
more consistent rules governing the activities of the next
generation of internet intermediaries, as well as disputes
related to their services.

The responsibility of internet intermediaries covers
a wide scope of issues, thereby arousing the interest of
the scientific community in solving them. Therewith,
the results of the study demonstrate that increasing the
responsibility of internet intermediaries and pressure on

them can negatively affect the activities of the business
sphere related to data. As noted, when establishing such
responsibility, it is always necessary to remember that when
making appropriate decisions, care must also be taken to
ensure that working business models are not destroyed.
J. Riordan fairly believes that intellectual property,
data protection, net neutrality, service infrastructure,
and competition law are areas where policymakers and
legislators should take a balanced, proportionate approach
in determining accountability. The committee of Ministers
of the Council of Europe has issued a recommendation' on
the role and responsibilities of internet intermediaries. The
document summarises international human rights standards
in situations where states restrict the work of internet
intermediaries (including by blocking and deleting content
or any other measures that may lead to restrictions on the
right of access to information and freedom of speech). In
accordance with this recommendation, states should:

— evaluate the potential impact of planned measures on
human rights and take only those measures that achieve the
necessary goal with minimal restriction of rights;

— ensure the existence of procedural guarantees: a
judicial procedure for making a decision on restricting
access to content, legal remedies, etc.;

—refrain from imposing a general obligation on internet
intermediaries to monitor the content of third parties that
such platforms host, transmit, or store;

— ensure that the liability measures that apply to internet
intermediaries are proportionate, since excessively strict
liability measures lead to the fact that internet intermediaries
begin to independently restrict acceptable content;

— refrain from imposing liability on internet
intermediaries for the content of third parties that they
post. Internet intermediaries can be held accountable if
they do not restrict the distribution of content as soon as
they become aware of its illegal nature;

— encourage the development of self-regulation or
joint regulation of internet platforms.

Digital technologies can help overcome discrim-
ination (for example, by expanding access to financial
services through the development of mobile money)
or strengthen it. The latter is often associated with the
potential ability of algorithms to reproduce discriminatory
practices. Thus, in the Declaration on the manipulative
capabilities of algorithmic processes, the Committee of
Ministers of the Council of Europe notes that techno-
logical progress makes it possible to draw fairly detailed
conclusions regarding people based on available data,
referring them to certain categories [10]. This practice
only reinforces the currently existing forms of social,
cultural, religious, legal, and economic segregation. This
allows distributing people based on their digital profiles.
Such actions can have a direct impact on their lives, in
particular when an artificial intelligence system is used
to make decisions on who should primarily be eligible
for a mortgage or healthcare service. Network security
expert H. Abelson also writes about privacy issues. He

1. Recommendation CM/Rec(2018)2 of the Committee of Ministers to member States on the roles and responsibilities of internet
intermediaries. (2018, March). Retrieved from https://rm.coe.int/1680790¢e14.
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claims that the harm that granting the exclusive right
of access to information to law enforcement agencies
can cause will be very serious. Apart from the expected
technical difficulties, the number of problems related
to general regulation will increase. In such a situation,
there are no guarantees that the principles of respect
for human rights and the rule of law would remain [11,
p- 72]. Thus, the risk of spreading confidential data is
quite high. The issue of ensuring privacy is constantly
evolving. Society is increasingly immersed in the internet
space, and the authorities are attempting to control the
publicly available data that is posted on social networks as
much as possible. Undoubtedly, such a high level of state
supervision undermines the individual’s rights to freedom
of speech and compromises the foundations of democracy.

Mass control and analysis of publicly available
information have far-reaching consequences for society,
and they are particularly dangerous for various minorities
and people with oppositional views. There is a need to
develop a set of basic rules at both the state and local levels
that would allow monitoring the advanced technologies
used in state oversight of citizens. Furthermore, it is at the
national level that it is necessary to consolidate the basic
protection of citizens from excessive state monitoring
of social networks and other publicly available data.
The impact of new technologies on human rights is also
gradually gaining the attention of scientists from various
branches of law. Thus, digital technologies have made
obvious changes to labour law. In many areas of the
economy, modern technologies allow performing a labour
function outside the location of work and workplace, not
only at home (home office), but also in any convenient
place (mobile office).

The employer often expects an employee to be
available at all times. If in developing economies this
is rather a plus and is perceived positively both by the
workers themselves, who want to earn more money, and
by consumers who are comfortable, for example, shopping
at night, then in developed countries traditional values (the
right to rest and privacy) prevail. In France, in August 2016,
the law on Labour, modernisation of social dialogue, and
ensuring professional careers' was adopted, one of the
sections of which is called “adaptation of labour law in the
digital age”. For the first time, the law established the right
of an employee to turn off digital devices (in particular,
telephone and e-mail) in order not to violate their recreation
time, vacation, as well as to respect their private and family
life. In other words, French employees have the right not
to answer their employer’s calls and emails during non-
working hours. And indeed, on weekends and holidays, the
French are practically “inaccessible”. France became the
first country to include this right in labour legislation.

Since employees’ rest time can no longer be oc-
cupied by professional requests (such as email responses),

one promising possibility is that a considerable proportion
of these employees spend even more time on social
networks such as Facebook, YouTube, or Twitter. Thus,
paid professional time can be replaced with digital work,
especially on microtechnological services such as Amazon
Mechanical Turk.

Digitalisation can also modernise the field of
environmental law. In particular, legal disputes regarding
the state of the environment in a particular area would
be resolved faster if a mechanism were provided for
transmitting data on the state of pollution to the population
in real time. In administrative law, there are also many new
phenomena that affect the procedure for implementing
public administration. Mechanisms for electronic
participation of citizens in governance are being developed,
and ways of informing society by state institutions are
being enriched. However, not just concerns are voiced,
but particular confirmations that social networks, and the
Internet in general, pose a threat to both democracy and the
state itself. The state conventionally supports coordination
and mediation mechanisms for society, minimising direct
contacts of citizens. Back in 2013, the UN warned that
states risk being sidelined from citizens’ communication
with each other. This is what encourages states to actively
“g0” to the Internet themselves. Government involvement
in the digital environment is becoming an important
component. These processes have not passed Ukraine by.
Thus, the Ukrainian authorities, while remaining in the
trend of these changes, contribute in every possible way
to the process of digital transformation, the current result
of which is the adoption of the Decree of the Cabinet of
Ministers of Ukraine No. 67 “On Approval of the Concept
of Development of the Digital Economy and Society
of Ukraine for 2018-2020 and Approval of the Action
Plan for its Implementation” dated January 17, 2018%
To activate the development of digitalisation within the
Cabinet of Ministers of Ukraine, a specialised ministry has
also been created — the Ministry of Digital Transformation
of Ukraine, which in particular is designed to ensure the
development and implementation of national policy in the
field of digitalisation, digital economy, digital innovations,
e-governance and e-democracy, the development of the
information society; the development and implementation
of national policy in the field of digital skills and digital
rights of citizens; the development and implementation of
national policy in the field of open data, the development of
national electronic information resources and interoperabil-
ity, the development of infrastructure for broadband internet
access and telecommunications, e-commerce and business.

The adaptation of both national and international
legal provisions that are designed to regulate the
sphere of science and the latest technologies is slow,
and the current legislation is incapable of adequately
regulating the situations generated by technological

1. Law No. 2016-1088 “Of relating to work, the modernization of social dialogue and the securing of professional careers”. (2016,
August). Retrieved from https://www.legifrance.gouv.fr/loda/id/JORFTEXT000032983213/.

2. Decree of the Cabinet of Ministers of Ukraine No. 67-p “On Approval of the Concept of Development of the Digital Economy
and Society of Ukraine for 2018-2020 and Approval of the Action Plan for its Implementation™. (2018, January). Retrieved from

https://zakon.rada.gov.ua/laws/show/67-2018-%D1%80#Text.
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innovations. At the global level, this problem was fixed by
UN resolution 2450 (XXIII), which proposes to com-
mence an interdisciplinary research at the national and
international levels aimed at determining standards for the
protection of human rights and freedoms from the potential
impact of new technologies. The resolution calls for fo-
cusing efforts on establishing a balance between scientific
and technological progress and the intellectual, spiritual,
cultural, and moral wealth of nations [12, p. 4]. At the level
of the Council of Europe, the impact of new technologies
on human rights was considered by all key authorities. The
committee of ministers and the Parliamentary Assembly
have adopted relevant declarations and recommendations,
conferences and scientific research are constantly held on
the legislation and practice of various Council of Europe
countries in the field of Internet freedom [13]. The
European Court of Human Rights (ECtHR) also considers
current challenges to human rights upon interpreting the
provisions of the articles of the European Convention
for the Protection of Human Rights and Fundamental
Freedoms (ECHR). Issues related to the collection and
storage of human data by public authorities usually occupy
a considerable part of the total number of cases concerning
the right to respect for private life (Article 8 of the ECHR).
As the ECtHR has repeatedly noted in its practice, modern
technologies for data collection and storage can endanger
human rights [14].

Back in 2008 in the case of S. and Marper vs the
United Kingdom [15], which concerned the indefinite
retention of the applicants’ fingerprints, cell samples
and DNA profiles in the database, after the criminal
prosecution had ended for one of them with an acquittal
and for the other with the termination of the case, the
Grand Chamber of the ECtHR pointed out that the use of
modern scientific methods in the criminal justice system
at all costs was unacceptable. A balance must be struck
between the potential benefits of widespread use of such
methods and the interests associated with the protection of
privacy. Any state that applies cutting-edge technological
advances has a special responsibility to “maintain a fair
balance”. The court found that the unquestioning and
indiscriminate nature of the powers relating to the retention
of fingerprints, cell samples and DNA profiles of persons
suspected of crimes but not convicted of them, as was the
case in the cited case, did not strike a fair balance between
the competing public and private interests.

A number of cases relate to data collection through
secret interception of communications and, in particular,
the existence or absence of effective safeguards against
abuse in this area. In Szabo and Vissy vs Hungary [16]
2016 concerning Hungarian legislation on secret anti-
terrorist surveillance, the applicants complained that they
could potentially become targets of such surveillance
under the pretext of protecting public safety, with measures
of interference with their private life unjustified and
disproportionate due to the imperfection of that legislation,
in particular because it did not provide for judicial control
over decisions of the special services. The ECtHR noted
that the consequence of the fight against manifestations of
modern terrorism is the desire of states to resort to advanced

technologies for collecting information, such as mass
monitoring of communication lines. However, to prevent
terrorist acts, the state is obliged to take measures to ensure
that the legislation governing the use of such technologies
does not allow for the possibility of their abuse. The court
found that in this case such a condition was not met —
according to the law, surveillance measures could be applied
to virtually any person in Hungary, and technology made it
possible to collect information en masse, including persons
who were outside the scope of the operation. Moreover, the
order to apply such measures was issued by the executive
authorities and could not be appealed.

In May 2014, the European Court of Justice issued a
decision [17] granting citizens of EU countries the right to
apply to any search engines with a request to remove certain
links containing private information about applicants.
The court pointed out that if the request is justified and
there are no obstacles to its execution, the search engine
administrator shall be obliged to grant the request. The
court’s decision came as a surprise, as it contradicted the
opinion of the Advocate General of the EU Court of Justice,
who believed that the Google search engine should not be
considered as an entity that controls personal data on the
pages it processes. Notably, the Advocate General has the
same qualifications as judges, and it is his duty to provide
an independent and reasoned opinion on a particular case
that has come to the European Court of Justice, before the
judges themselves begin to consider the claim on its merits.
The opinion of the Advocate General does not have the force
of a court decision, but for the most part the court takes into
account its recommendations. The trial on the “right to be
forgotten” was an exception where the court did not take into
account the position of the Advocate General. The decision
of the European Court of Justice was positively assessed, it
was a real victory in the fight for the protection of personal
data of Europeans. The court’s decision confirmed the need
to transfer the norms of information protection from the
“stone digital age” to the modern world, and provided an
opportunity to strengthen and expand the right of citizens to
be forgotten on the Internet.

Thus, ideas about the universality of human rights
canbe harmoniously linked to the neutrality and universality
of digital technologies [18]. In the era of digitalisation, the
essence of a person and their main needs are unlikely to
change, as well as the basic values associated with them.
And it is human rights that can become a unifying purposive
perspective upon determining the attitude towards various
technologies, which involves analysing the effect they have
ontherights and freedoms, honour and dignity of people[19,
p. 14]. This idea is quite promising, given the certain con-
fusion of scientists and practitioners in the face of the
challenges that the digital age brings.

CONCLUSIONS

The era of digital technologies provides new, broader
opportunities for the exercise of human and civil rights and
freedoms, but at the same time it creates new challenges
and threats to ensuring these rights and freedoms.
Digitalisation of almost all spheres of life also leads in
some cases to a negative impact, primarily on ensuring
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natural, inalienable human rights, especially when it comes
to privacy. In most cases, users of digital technologies
and the World Wide Web protect personal information
individually, using a wide variety of technologies. But this
is not always effective due to both objective and subjective
reasons, which means that there is a direct threat to many
fundamental natural human and civil rights and freedoms.

At present, there is no doubt that an effective
mechanism for ensuring human and civil rights and freedoms
is impossible without effective information content. But
at the same time, it is clear that information technologies
and their use in the implementation of human rights are
not always completely positive. The widespread use of
digital technologies not only ensures the exercise of human
and civil rights and freedoms, but also sometimes directly
affects fundamental human rights, in many cases violating
them. This objectively poses difficult tasks for the states of
the world and the international community to solve existing
problems in this area to ensure a balance of the rights and
legitimate interests of individuals, society, and the state.
Digitalisation catalyses the blurring of boundaries between
conventional branches of law. Information and technologies
are already present in every industry, they become a common
denominator and are capable of determining a unified logic of
law, which inevitably affects the theory of law. The category
of digital rights is gradually being recognised in global,
regional, and national contexts. Sometimes this happens in
the procedure of regulating specific human rights, which
are usually referred to as digital or communication rights,
but sometimes on a more comprehensive basis — when
determining a detailed list of such rights.

The current task should be to understand the existing
ideas about digital rights and who they belong to and what
they represent, what benefits they are intended to protect,
how they correlate with fundamental rights and freedoms
(how independent they are). In a general understanding,
digital rights should be interpreted as an extension of
universal human rights to the needs of an information-
based society. Digital rights can include a wide scope
of fundamental rights that are implemented in a digital
environment and require research in terms of the properties
of this environment. Therewith, fundamental digital rights
are primarily derived from information rights, but they are
not reduced to them.

RECOMMENDATIONS

The scientific value of the study lies in the fact that it outlines
the main challenges facing human rights and freedoms in the
context of digitalisation based on the study of theoretical and
statutory issues, and makes proposals on promising ways to
protect these rights in new conditions. The study covered
such a category of rights as “digital rights”, which has not yet
received universal recognition either in law or in doctrine,
including in view of Ukrainian legal and law enforcement
experience. The study provided a definition of digital rights,
which should be interpreted as extending universal human
rights to the needs of an information-based society. Digital
rights can include a wide scope of fundamental rights
that are implemented in a digital environment and require
research in terms of the properties of this environment.
Therewith, fundamental digital rights are primarily derived
from information rights, but they are not reduced to them.
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Hina IBaniBna KapnaioBa

Kageopa zacanvnonpasosux oucyuniin

Incmumymy ynpaeninns i npasa

Hayionanvnoeo opuduunozo ynieepcumemy imeni fApocrasa Myopozco
Kuis, Yxpaina

PO/Ab MIDKHAPO AHUX OPTAHI3AIIIN 13 3BAXUCTY IIPAB ATOAVIHU B
YMOBAX KOH®AIKTY HA CXOAI YKPAIHUA

AHOTaLisA. B 0aHOMY HAYKOBOMY O0CIONCEHHT ROCMABILEHO 3A80AHHS BUGHUEHHS POILL MIJICHAPOOHUX OPEAHIZAYI I3 3aXUCMY
npas J0OUHU 8 YMOBAX KOHQLIKMY, UKIUKAHO20 Ha mepumopii cxody Yipainu. ITiocmasoro 0 nposedents HayKogo2o
O0CNIONCEHHS CILYIHCamb OCMAaHKL 0onosioi Ynpaeninus Bepxosenoeo komicapa OOH 3 npas nioounu, a marxosic OBCE no
Ypaini. Axmyanvnicme 3asenenoi memamuxu 00CAiONACeHHs. 0OYMOBIIOEMbCI 20CMPOMOI0 NPOOIEMU NOPYUEHHS NPAs
JHOOUHU 6 XOOI 30POUHO20 KOHPIIKMY Ha mepumopii YKpainu i 3HAUHOI0 POLII0 MIJCHAPOOHUX OPeaHiz3ayill i3 3axucmy
npas A00UHU, Wo pooAmMs AKMUGHT 3YCULISL W00 1020 GupiuienHs. Memolo 0anoeo Hayko8020 00CIiONCEHHSL BUCTTYNAE
BUBHAYEHHS OCHOBHUX ACNEKMI8 poii, 5Ky Gi0ieparomv MIJICHAPOOHI OpeaHizayii y epecyno8anHi OaH020 CNeKmpa
NUMAHb, a MAKOIC NOZHAYEHHSI NOMEHYIIIHUX MOICTUBOCIEL BPE2YIIOSAHNS CUMYAYil 3 NOPYUWEHHAM Npas TH0OUHU HA
yKpaincokux mepumopisx. IIpogionum nioxooom 6 Oawiil HAYKOBO-00CHIOHIL poOOMI CMAN0 NOEOHAHHS KIIbKICHO2O |
SAKICHO20 Memo0i6 OOCNIONCEHHS 6CbO2O CNEKMPA NUMAHb, GUHECEHUX Y MEeMAMUKY OAH020 HAYKOBO2O OOCIIONCEHHS.
OcHOGHUMU pe3yTIbMAMAM, OMPUMAHUMU 8 X0OI BUKOHAHHS OAHOI HAYKOB0-00CHIOHOI pobomu, cmanu: auaniz poii
i micyst MIDICHAPOOHUX OpeaHi3ayill i3 3axXucmy npag JIOOUHU 6 OYIHYi cumyayii ujoo0o KOH@IIKMY HA YKPATHCLKUX
MepUMopIsiX i OMPUMAHHL CIMamucmudnol ingopmayii Wooo peanvbHo2o CMany cnpas 3 NOPYWLEHHIM Npae JI0OUHU
Ha oanux mepumopisx. L{innicmo oanoi naykosoi pobomu nonseac 8 OMpUManHi RPAKMUYHUX peKOMeHOAYil 3 NOULYKY
WISIXI8 MUPHO2O 6pe2ynto6ants Konguikmy Ha Cxodi Vkpainu i 300UCHeHHS KOMIIEKCHUX 3aX00i6 w000 CMEOPeHHS
PeanbHUX YMo8 071 3aXUCMY Npag TOOUHU 6 3A3HAYEHOMY Pe2iOHT

Karwuosi cioBa: xougnikm na Cxo0i Yrpainu, scepmeu konguixmy, 60t0si 0ii, npomubopui cmopoHu, MIidCHAPOOHI
npaeo3axucHi op2anizayii




Nina I. Karpachova

Department of General Legal Disciplines
Law and Management Institute (Kyiv)
Yaroslav Mudryi National Law University
Kyiv, Ukraine

THE ROLE OF INTERNATIONAL HUMAN RIGHTS ORGANISATIONS IN THE
CONTEXT OF THE CONFLICT IN EASTERN UKRAINE

Abstract. The task of this paper is to study the role of international human rights organizations in response to the conflict
taking place in eastern Ukraine. The study is based on recent reports from the Office of the UN High Commissioner for
Human Rights and the OSCE on Ukraine. The relevance of the stated topic is determined by the situation with human
rights violations in the armed conflict in Ukraine and the significant role of international human rights organizations,
making active efforts to resolve it. The purpose of this study is to determine the main aspects of the role that international
organizations play in resolving this range of issues. This will help to identify potential opportunities to tackle the problem
with human rights violations in the Ukrainian territories. The study combines quantitative and qualitative research of
the entire spectrum of issues brought into the subject. The main results obtained are: analysis of the role and place of
international human rights organizations in assessing the situation with the conflict in the Ukrainian territories and
obtaining statistical information on the current status of human rights violations in these territories. The value of this
paper lies in obtaining practical recommendations for finding ways to peacefully resolve the conflict in the East of
Ukraine and implementing comprehensive measures to create conditions for the protection of human rights in this region

Keywords: conflict in eastern Ukraine, victims of the conflict, hostilities, warring parties, international human rights

organizations

INTRODUCTION
The armed conflict in the east of Ukraine is taking place
against the background of numerous violations of human
rights in the involved territories. In this context, the role of
international human rights organizations plays a decisive
role in the peaceful settlement of the conflict and the
search for ways to normalize relations between the warring
parties. The Office of the High Commissioner for Human
Rights, in its report dated 16.05.-15.08.2019, states “The
ongoing conflict in eastern Ukraine continued to adversely
affect the lives and well-being of civilians living near the
contact line, in particular, due to damage to critical civilian
infrastructure and schools™'. This report notes that 68 civilian
casualties were recorded during this period, which is
51.1% more than in the previous reporting period. At the
same time, the losses incurred as a result of the conduct of
military operations, account for 56 people. Such statistics
testify to the escalation of tension in the conflict-ridden
territories and the unwillingness of the opposing sides to
seek its gradual settlement. It follows from the same report
that violations of the right to liberty and security continued
during the reporting period. The Office of the High
Commissioner for Human Rights (OHCHR) continued to
receive reports that the Security Service of Ukraine (SSU)
was responsible for the arbitrary detention, torture, and
intimidation of individuals who, according to the SSU,
were associated with armed groups 1. The report notes
that during the reporting period, the Office of the UN High

Commissioner for Human Rights officially documented
numerous cases of arbitrary detention of citizens for no
apparent reason in cities bordering the conflict zone, in
particular in Kharkiv, under the pretext of being forcibly
sent for military service to the Ukrainian armed forces.
OHCHR officials express deep concern about the continued
practice of using “administrative arrests” and “preventive
arrests” in areas under the control of the armed forces of
the DPR and LPR. All such cases can legally qualify as
arbitrary and incommunicado detention.

Currently, the ceasefire agreements reached between
the leaderships of the opposing sides in eastern Ukraine
are violated. Despite the fact that the Minsk agreements
prohibited the use of weapons in the conflict zone, the
conflict itself has not yet been resolved, and practically
no progress has been observed on this issue. According
to the UN Under-Secretary-General for Political Affairs
Rosemary Dicarlo “The conflict in eastern Ukraine has
been going on for the fifth year. And although it no longer
appears in the headlines of major international news outlets,
this conflict has not turned into “dormant” or “frozen”.
It is still in an active stage and requires our attention,
especially when it comes to preventing loss of life” [1].
The UN spokesman emphasizes that the repeated promises
of the warring parties to abide by the provisions of the
ceasefire agreements are usually not kept, which does not
contribute to the cessation of hostilities. Despite the fact

1. Report on the human rights situation in Ukraine 16.05.-15.08.2019, Office of the United Nations High Commissioner for Human
Rights. (2019). Retrieved from https://www.ohchr.org/Documents/Countries/UA/ReportUkraine16May-15Aug2019 RU.pdf.
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that, compared with the first years of the conflict, there has
been a decrease in the total number of murders and looting,
the situation remains critical. According to Rosemary
Dicarlo and her colleague Ursula Miiller, over two and a
half thousand people were killed and over nine thousand
civilians were injured during several years of conflict in
eastern Ukraine [1]. At the same time, representatives of
OHCHR note the presence of numerous facts of violation
of the rights and freedoms of citizens in the conflict zone.
In the government-controlled areas, OHCHR notes cases
of criminal prosecution of perpetrators of crimes related
to the conflict. During the period from April 2019 to April
2020, the detention of such persons was carried out without
a preliminary court decision, which is a gross violation of
the current legislation. Contrary to the provisions of the
international human rights law they were often subjected to
a preventive measure in the form of detention'.

Thus, today there are numerous cases of human
rights violations in the area of combat operations in eastern
Ukraine. The situation is practically uncontrollable due to
systematic deviations from the peace agreements reached
during the previous negotiations. The role of international
human rights organizations, by their actions contributing
to the settlement of the conflict and the creation of optimal
conditions for maintaining peace and stability in the
region of hostilities, is the most important prerequisite
for the observance of human rights in the east of Ukraine.
The author of this paper notes “The first step towards
reconciliation could be the recognition of the opposite
side as a subject of the negotiation process, and not as an
enemy, that the basis for reconciliation and overcoming the
current crisis should have been the unconditional guarantee
of respect for human rights, human dignity and personal
integrity to all citizens of Ukraine.

After the outbreak of the conflict in the east of
Ukraine, I publicly supported the proposals of the Minister
of Foreign Affairs of Germany Frank-Walter Steinmeier
and called on the Ukrainian authorities to make maximum
use of the Organisation for Security and Cooperation
in Europe (OSCE) negotiating tools as a platform for
finding a compromise and establishing a trusting dialogue
between the authorities and society. Unfortunately, this
correct move was taken by the authorities only after three
devastating months of the ATO and the deaths of thousands
of Ukrainian citizens from both sides, including children.
Ultimately, after the mass death of both the civilian
population of Donbas and representatives of both warring
parties, tens of thousands of disabled people, millions of
refugees and internally displaced persons, the President of
Ukraine Petro Poroshenko was forced to negotiate and sign
the Minsk agreements” [2].

2. LITERATURE REVIEW

Materials of the report of OHCHR on the human
rights situation in Ukraine for the period from 16.08. to
15.11.2019, testify to the numerous difficulties experienced
by representatives of the local population due to the
ongoing conflict in Donbas. In the course of preparing
this report, representatives of the OHCHR visited
59 settlements along the line of military clashes, as well
as over 20 places of deprivation of liberty in this territory.
It explicitly states that “While political efforts to end the
conflict continued, civilians living near the contact line
experienced daily hardships due to ongoing hostilities,
which further deteriorated their socio-economic rights.
People living in remote communities near the contact line
that are considered “isolated” due to disruption to road
infrastructure, internal checkpoints, the contact line, and
insecurity continued to experience difficulties in accessing
social benefits and basic public services such as health care,
medicines and education” . This report provides statistical
data, according to which at the time of its preparation
since the beginning of the conflict, the loss of civilians in
it amounted to at least 3,047 people, including “1807 men,
1,055 women, 98 boys, 49 girls and 37 adults, whose
gender is unknown, and also 298 people killed on board
Malaysian Airlines flight MH17"2,

Materials of the report on the human rights situation
in Ukraine for the period from 16.02.2020 to 31.07.2020,
prepared by the Office of the UN High Commissioner for
Human Rights, indicate: “As a result of several spikes in
hostilities during the reporting period, most notably in March
and May, the total civilian casualties in the first seven months
of 2020 increased to 107 people (18 killed and 89 injured),
which is ten percent less than in the same period in 2019
It is also noted that since the beginning of the armed conflict
“There has been no tangible progress in creating a statutory
remedy and redress for civilian victims of the conflict”™. Atthe
same time, international organisations welcome the positive
initiatives that take place in improving the current legislation
of Ukraine. Thus, “OHCHR welcomes the decision of the
Constitutional Court to declare unconstitutional Article 375
of the Criminal Code of Ukraine, which provides for
criminal liability of judges for making “knowingly unjust”
decisions in relation to persons who have committed illegal
actions in the conflict zone™. But, it is also noted that against
the general background of the development of events in the
zone of hostilities, such facts are insignificant and do not
have an impact on the situation in the region. Thus, the
analysis of the materials presented in the study shows the
complexity of the situation related to the violation of human
rights in the conflict zone in Ukraine and the need to resolve
it peacefully as soon as possible.

1. Human rights in the administration of justice in criminal cases related to conflicts in Ukraine on April 2020, Office of the United
Nations High Commissioner for Human Rights. (2020). Retrieved from https://www.ohchr.org/Documents/Countries/UA/Ukraine-

admin-justice-conflict-related-cases-ru.pdf.

2. Report on the human rights situation in Ukraine 16.08.-15.11.2019, Office of the United Nations High Commissioner for Human
Rights. (2019). Retrieved from https://www.ohchr.org/Documents/Countries/UA/28thReportUkraine RU.pdf.
3. Report on the human rights situation in Ukraine 16.02.-31.07.2020, Office of the United Nations High Commissioner for Human
Rights. (2020). Retrieved from https://www.ohchr.org/Documents/Countries/UA/30thReportUkraine RU.pdf.
4. Report on the human rights situation in Ukraine 16.08.-15.11.2019, Office of the United Nations High Commissioner
for Human Rights. (2019). Retrieved from https://www.ohchr.org/Documents/Countries/UA/28thReportUkraine RU.pdf.
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3. MATERIALS AND METHODS
The present study sets the task to investigate the role of
international human rights organisations in resolving
issues of human rights protection in the conflict zone in
eastern Ukraine. The object of the study is the situation in
the zone of military operations in the context of numerous
violations of the rights and freedoms in this area through the
prism of assessment of the situation by representatives of
international human rights organisations. The study is based
on the analysis of the latest reports from the Office of the
UN High Commissioner for Human Rights, as well as
OSCE reports on the situation in eastern Ukraine.

The methodology is based on a combination of
quantitative and qualitative approaches to the study of the
role of international organisations in the context of the
conflict in the Ukraine. The chosen methodology in the
context of the issues submitted for consideration seems to
be optimal for conducting research in the chosen direction.
A quantitative analysis of the information presented in the
reports of the Office of the UN High Commissioner for
Human Rights, as well as the OSCE mission in the east of
Ukraine, creates the necessary basis for an in-depth study
of the issues submitted for consideration and contributes
to a qualitative analysis of the materials of this study with
the formation of final conclusions. In the process of a
qualitative analysis of the materials taken for research, the
necessary structure of future conclusions is prepared and
the main, necessary elements are identified on which these
conclusions are subsequently based. The problem of human
rights violations during the armed conflict in Ukraine and
the role of international human rights organisations in its
settlement requires in-depth study, which is broken down
into a number of stages in order to form the necessary
consistency of conclusions. The chosen methodology of
research meets the assigned tasks and contributes to the
creation of an optimal structure of conclusions obtained

in the course of the study. The problem of assessing the
role that international organisations play in response to
human rights violations in the conflict in Ukraine requires
a comprehensive, qualitative research covering various
aspects of this issue. The study of the materials that form
the basis of research with the formation of final conclusions
based on its results corresponds to the nature of the task
and contributes to its qualitative and objective resolution.

A review of the available literature sources
covering various aspects of the role of international
organisations in the settlement of an armed conflict on the
territory of Ukraine, in general, and contributing to the
peaceful resolution of issues of human rights observance,
in particular, reveals the breadth of assessments and the
variety of situations displayed. Sources covering the
problem agree on one issue: a large-scale violation of
human rights is taking place in the zone of hostilities due
to the unwillingness of the warring parties to comply with
their obligations for the peaceful settlement of conflict
situations.

4. RESULTS

The assessment of the role of international human rights
organisations in the context of the ongoing conflict in
Ukraine gave the following results. The Office of the High
Commissioner for Human Rights (OHCHR) and the
Organisation for Security and Cooperation in Europe (OSCE)
have repeatedly sent missions to the war zone on Ukrainian
territory to assess the current situation and the possibilities
for its peaceful settlement. The OHCHR reports, formed
on the basis of materials received during these missions,
reflect the current state of affairs in the conflict zone
and contain evidences of human rights violations in this
area. The diagram below shows the increase in civilian
casualties over the years since the beginning of the conflict
in Ukraine (Figure 1).
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Figure 1. Growth of civilian casualties over the years since the beginning of the conflict in Ukraine

Source: [3]

The presented diagram clearly demonstrates the
increase in civilian casualties on Ukrainian territory for
the period from 2014 to 2019. At the moment, there are
cases of violence against the local population, manifested
in attacks on civilians, robberies, beatings, torture, and
ill-treatment. Such facts are recorded in detail in the

reports of the Office of the UN High Commissioner for
Human Rights and OSCE missions in Ukraine. The role
of international organisations for the protection of human
rights in the context of the conflict on Ukrainian territory
lies in the following aspects:

1. Monitoring function, which consists in the presence
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in the conflict zone and recording all the manifestations of
human rights violations.

2. Documenting cases of casualties among the local
population, death of civilians for reasons related to the
conduct of hostilities and the situation in the conflict zone.

3. Development of practical recommendations for
resolving issues of human rights observance in the
territories involved in armed confrontation.

4. Evaluation of the effectiveness of work and
compliance with the rule of law by law enforcement
agencies in the zone adjacent to the area of hostilities, and
fixing the identified violations.

5. Development of measures to suppress various types
of discrimination against citizens affected by the conflict
on the territory of Ukraine.

The reports provided by the OSCE mission and
the Office of the UN High Commissioner for Human Rights
contain information on numerous violations of the rights
of citizens to personal liberty and security. There is ample
evidence of the responsibility assigned to the Security
Service of Ukraine for numerous arrests and detention of
persons allegedly involved in the conflict on the side of the
anti-government coalition forces. In addition, representatives
of the OSCE Mission to Ukraine and OHCHR identified
many cases of arbitrary detention of male citizens, without
sufficient grounds for sending them to the combat zone as
part of the units of the Ukrainian army. Such a practice,

according to the norms of current international law, can be
qualified as “illegal and incommunicado detention™".

Representatives of international human rights or-
ganisations recorded massive cases of human rights vi-
olations in the indicated territories of Ukraine related
to the need to resettle citizens from the combat zone to
safe areas of the country. Representatives of international
organisations kept such records often at risk to their
lives, since in order to obtain objective, most reliable
information, they were forced to be directly in the zone
of hostilities. Also, representatives of international human
rights organisations have identified cases of discrimination
on ethnic grounds, expressed in the persecution of people
who speak Russian. Such facts discredit the very idea of
national self-determination, declared by the provisions of the
current Constitution of Ukraine and the principles of equality
and self-determination proclaimed by the UN Charter.

The reports of the OSCE Mission to Ukraine record
cases of violation of ceasefire agreements between the warring
parties, continuing at the time of preparation of this paper. The
mission’s unmanned aerial vehicles record multiple cases
of overcoming trenches on both sides of the contact line
at its various sections in the Donetsk region. Below is a
summary table of violations of the ceasefire agreement,
compiled on the basis of data collected by representatives
of the OSCE Mission as of 20 November 2020 (Table 1).

Table 1. Ceasefire violations, compiled on the basis of data collected by representatives of the
OSCE Mission as of 20 November 2020?

Location of surveillance Eveflt Means No. | Observation Description Weapon Time
cameras location
Avdiivka 3km SE | Recorded | 18 Projectile | In vertical flight N/K 5:26.
Donetsk Filtration Station | 3 km SE | Recorded | 10 Explosion Undetermined N/K 7:36.
1 km SW of Shyrokyne |3 km SSW | Recorded Muzzle flash | Undetermined N/K 14:44.
1 km NW of Yasynuvata 2km S Heard 6 Burst Undetermined N/K 17:26.
Pervomaisk 38km W of 1 km W Heard 5 Burst In vertical flight Small 20:56.
Luhansk arms

Thus, representatives of international human rights
organisations carried out a large-scale work to collect and
process information concerning the facts of human rights
violations in the context of the conflict in Ukraine. All
conclusions are presented in special reports containing
a detailed description of the situation in eastern Ukraine
and a sample of statistical data. A thorough analysis of all
the data presented contributes to a detailed understanding
of the role of representatives of international missions
monitoring the situation in the Ukrainian territories
involved in the armed conflict in general and in the context
of human rights violations in them in particular.

The author of this paper believes that “The military
conflictin the east of Ukraine and the blockade of Donbas led
to gross, massive, and systematic violations of human rights

on both sides: hostage taking, torture, rape and ill-treatment,
killings and extrajudicial executions, forced labour, looting
and robberies, trafficking in persons and weapons, lack of
medical assistance and medicines, significant restrictions
on the right to freedom of movement, economic blockade,
as well as the termination of social payments for pensioners,
disabled people, children, women. The listed infringements
of rights have the signs of genocide” [2]. The author also
notes: “According to Ukrainian sociologists, it will take at
least 125 years to overcome the collective psychotrauma
of Donbas residents. My personal communication with
representatives of different parties to the conflict gives me
the right to assert that all its participants received a deep
psychological trauma, to overcome which hard work will
have to be done in Ukraine for many years” [2].

1. Report on the human rights situation in Ukraine 16.05-15.08.2017, Office of the United Nations High Commissioner for Human
Rights. (2020). Retrieved from https://www.humanitarianresponse.info/sites/www.humanitarianresponse.info/files/documents/files/20170912

ukraine - 19th hrmmu report rus.pdf.

2. OSCE Daily Report No. 277/2020. (2020, November). Retrieved from https://www.osce.org/files/2020-11-20%20Daily%20Report RUS.pdf.

28




Journal of the National Academy of Legal Sciences of Ukraine, Vol. 28, No. 1, 2021

5. DISCUSSION

The issues of human rights violations in the context of
the conflict in the east of Ukraine are widely discussed
in the press and specialised publications. The role of
international human rights organisations in the settlement
of this conflict and the restoration of violated law in the
territories of armed confrontation is also widely discussed.
Thus, the information agency RBC-Ukraine interviewed
the Vice Prime Minister for the Reintegration of the
Occupied Territories Oleksii Reznikov. He noted the need
to introduce police units in the territory of conflict zone
after the withdrawal of troops. In particular, the Deputy
Prime Minister notes the role of the OSCE mission in this
issue “My personal opinion is that the dominant feature
should be the OSCE police mission with the involvement of
the National Police, whose units will be formed according
to a special criterion. The police mission in Donetsk and
Luhansk regions is a new challenge for the OSCE. In our
concept, it should ensure the protection of public order,
be armed with small arms and special equipment” [4]. In
the materials devoted to the settlement of the conflict in
Donbas, RBC-Ukraine notes the importance of expanding
the OSCE department in the context of the implementation
of the Minsk agreements on ceasefire. The publication notes
that one of the main points of the “action plan” should
be considered: “an increase in the number of the OSCE
Special Monitoring Mission (SMM) by four times (by
1500 people)” [5].

Consequently, an analysis of the OSCE’s work in
resolving conflicts has shown that the organisation
promptly responds to the emergence of conflicts and uses
already developed methods for their solution. Despite
that, the Russian-Ukrainian war is still the biggest
political and operational challenge for the organisation,
gradually turning into another ‘protracted’ conflict in the
OSCE’s area of responsibility that cannot be resolved by
this structure. It means that the OSCE, which orients on
consensus in the decision-making process, will need the
political will of all 57 Member States, which, in the light
of decades of Russia’s rejection of Euro-Atlantic security
architecture, cannot be achieved overnight. The activity
of the OSCE SMM to Ukraine confirms the necessity to
reform the structure and mechanisms of the organisation
for preventing and resolving long-lasting conflicts. Such
reform is especially necessary and urgent in the light of
the resolution of the Ukrainian conflict and the effective
resolution and prevention of upcoming regional and
international crises [6; 7].

The activities of international human rights organi-
sations contribute to a high-quality display of the situation
in Donbas in the context of the armed confrontation
taking place there. Thus, the report of the OSCE Mission to
Ukraine dated July 21, 2020 states “The Mission continued
to monitor the withdrawal of weapons provided for in the
Memorandum, as well as the Package of Measures and the
Addendum to it. The SMM observed 11 weapons deployed

in violation of withdrawal lines in non-government-
controlled areas of Donetsk region, including at the
training area”!. The report also notes that “the Mission also
facilitated and monitored adherence to localised ceasefires
to enable repairs of power and gas lines in Novozvanivka
(government-controlled, 70km west of Luhansk) and
Troitske (government-controlled, 69km west of Luhansk);
an assessment and maintenance of power lines near
Berezivske; as well as vegetation clearance, inspection and
maintenance of railway tracks near Vilkhove (government-
controlled, 22km north-east of Luhansk); and demining
activities near Heivka (government-controlled, 27km
north-west of Luhansk)”2. Thus, the reports of the OSCE
mission to Ukraine emphasise the positive role of its
presence in the conflict zone in terms of overall stabilisation
of the situation [8; 9].

The mission contributes to a reduction of tensions
and maintenance of stability when the Ukrainnian security
forces cannot objectively control the border [10]. The role
of the OSCE in the observance of the terms of the Minsk
agreements is noted in the materials of the online media
outlet “European Truth”. The outlet testifies “According
to the fourth paragraph of the first Minsk agreements of
September 2014, Ukraine, Russia, and the OSCE agreed
“to ensure constant monitoring on the Russian-Ukrainian
state border and verification by the OSCE with the creation
of a security zone in the border regions of Ukraine and the
Russian Federation” [11]. At the same time, it is noted that
this point is violated at the current time. The reports on the
human rights situation in Ukraine from the Office of the
UN High Commissioner for Human Rights show violations
of the current legislation in the context of the conflict in the
Ukrainian territory. For example, the OHCHR report for
the period 04.2014-04.2020 states “OHCHR noted that the
pre-trial detention of persons accused of conflict-related
crimes and the protracted nature of the relevant judicial
proceedings, as mentioned above, often leads to confession
of guilt by the accused. Some defendants complained to
OHCHR that the prosecutor threatened further detention and
continued pre-trial detention if they did not plead guilty,
thus pushing them to conclude a plea agreement [12; 13].

Unsuccessful attempts to appeal the decisions of the
courts regarding pre-trial detention, as well as the failure
of the Government of Ukraine to take measures to properly
investigate the allegations of torture and ill-treatment by
the accused led to the loss of hope for a fair trial, and the
accused considered it necessary to plead guilty” [3]. The
same report deals with the problems with the observance of
human rights in the non-government-controlled territories.
“Taking into account the mandate of OHCHR to promote
and protect the human rights of all people, everywhere, this
report assesses the human rights impacts of those living
in territory controlled by the self-proclaimed “republics”
that result from the latter’s quasi-state functions. This
assessment does not legitimise the self-proclaimed
“republics”, their decisions and actions.

1. Daily Report No. 172/2020 Published by the OSCE Special Monitoring Mission to Ukraine (SMM). (2020, July). Retrieved from
http://www.publicnow.com/view/F63DAABO3FFC385EECB45A7BBB00CB891409A2EA.

2. Ibidem, 2020
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Despite the restrictions imposed by both “republics”
on access to places of detention and “court” hearings, the
human rights violations described in this section have
been confirmed in accordance with standard OHCHR
methodology™".

In 2015, the European Ombudsman Institute
presented the book “The European Heart of Human Rights”
(presentations were held at the European Commission in
Vienna; the Diplomatic Academy of the Ministry of Foreign
Affairs of Ukraine in Kyiv; at the office of the Ombudsman
in the Russian Federation (Moscow)). The position of the
First Ombudsman of Ukraine on the situation in the East of
the country was brought up. Thus, we can state the existence
of extensive materials on the role of international human
rights organisations in the conflict zone on the territory
of Ukraine. An objective study of them is necessary for a
deep analysis of this topic and the formation of appropriate
conclusions.

CONCLUSIONS

The study of the role of international human rights
organisations in the context of the conflict in the east of
Ukraine gives grounds to draw the following conclusions.
The OSCE Mission and representatives of the Office of
the UN High Commissioner for Human Rights have been
in the zone of hostilities in eastern Ukraine from the very
beginning of the armed confrontation and are monitoring
the current situation in the region on a daily basis. The
reports of these organisations reflect the real situation in
the territory of the conflict, and also testify to numerous
facts of violation of human rights and international law
in this area. In this context, several main aspects of the
role played by international human rights organisations
in the armed confrontation in eastern Ukraine should be
highlighted. Firstly, international organisations carry out a
monitoring function, controlling the course of events in the
territories involved in the conflict, and registering cases of
human rights violations. This contributes to the creation

of an objective picture of what is happening due to the
fact that the representatives of these organisations do not
belong to any of the opposing sides and are not interested
parties in terms of placing the emphasis of the conflict. For
the same reason, the facts of human rights violations in
the territories of hostilities can be considered reflected with
maximum objectivity. Secondly, representatives of inter-
national organisations are actively involved in the search
for ways to peacefully resolve the conflict in Donbas. This
is confirmed by the numerous facts of the development
and adoption of fundamental documents designed to find
ways to resolve it peacefully, such as the Donbas plan. In
accordance with the provisions of this document, in order
to create optimal conditions for a peaceful settlement of the
issues of armed confrontation, it is planned to significantly
increase the size of the OSCE mission (several times) in
the conflict region. In addition, the OSCE is assigned a
significant role in restoring control over certain sections
of the Ukrainian-Russian border in the zone of military
clashes. Thirdly, the role of the OHCHR and the OSCE
in relation to the development of situations in the zone of
the armed conflict and in the context of protecting human
rights is to monitor compliance with the norms of the
current legislation by representatives of the legitimate
Ukrainian authorities in relation to representatives of the
civilian population.

In general, the activities of international human
rights organisations in the context of a conflict on the
territory of Ukraine in some way contributes to the
normalisation of the situation in the conflict zone and
the gradual establishment of conditions necessary for the
observance of human rights both in the conflict zone itself
and in the territories adjacent to it. OHCHR reports and
OSCE mission reports contain information that objectively
reflects the current state of affairs in the region and act
as a starting point for the development of the settlement
process by the parties to the ongoing conflict and the return
of peace to the eastern Ukraine.
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Ouser MukoJiaiioBua OMeIbuyK

Kageopa kpuminanvrozo npasa ma npoyecy
XmenoHuybkuil yHisepcumem ynpaeiinis ma npasa imeni Jleonioa FO3vrosa
Xmenvruyvxutl, Yxpaina

CeiTnana /ImurpisHa I'punbko

Kagheopa yusinvrnozo npasa ma npoyecy
XmenoHuywbkuil yHisepcumem ynpaeiinusa ma npasa imeri Jleonioa FO3vk08a
Xmenvnuyvxuil, Yxpaina

AJita MukoJiaiBHa IBanoBcbka

Kadgpeopa xoncmumyyitinozo, aominicmpamuénoco ma QiHanco8o2o npasa
XmenoHuybkuil yHisepcumem ynpaeiinus ma npasa imeri Jleonioa FO3vrosa
Xmenvnuywvxutl, Yxpaina

Anna JleonigiBna MiciHkeBu4

Henapmamenm mpyoo6o2o, 3eMeibHO20 Ma 20CNO0APCHKO20 Npasa
XmenoHuyvkuil yHisepcumem ynpaegiinusa ma npasa imeri Jleonioa FO3vko08a
Xmenvnuyvxuil, Yxpaina

BikTopist BotonumupiBHa AHTOHIOK

Kagheopa xoncmumyyitinoeo, aominicmpamueno2o ma Qinancoozo npasa
Xmenvruyvkutl ynisepcumem ynpaeninus ma npasa imeni Jleonioa IO3vrosa
Xmenvruyovrutl, Yxpaina

3AXUCT ITPAB AIOAVHN B KOHTEKCTI ®OPMYBAHHA ITPVIHIINITY
BEPXOBEHCTBA IIPABA: MIDKHAPOAHUUN ACITIEKT

Anorauis. Oxapakmepuzo8ano 3aKpinjients NPUHYUNY 6EPXOBEHCIEA 8 MIDCHAPOOHUX OOKYMeHmax. Bcmanosneno, ujo
sepxoserncmeo npaesa 6 pobomi OOH cmano memoro nocmiiinoeo 062080penus. 3nauny akmugizayiio npuooano 3 2007 poky,
3ameepoUsUUCH SIK 00HA 3 HAUOLIbLW 8adCIUBUX chep disinbrocmi opeanizayii. B ooxymenmax OOH eepxoserncmeo npasa
BUBHAUAEMbCL K NPUHYUN ab0 sk chepa Oisinonocmi Opeanizayii i kpain-unenis. [isnonicme 6 obnacmi éepxoeeHcmsa
npasa l'enepanvuuil cexpemap OOH y 00nogioi po3oinsic na mpu cekmopu: 6epXO8eHCME0 Npasa HA MINCHAPOOHOMY
PDIBHI, 6ePXOBEHCME0 NPABA 8 KOHMEKCMI KOHGQIIKMHUX | NOCMKOHGIIKMHUX CUMYayill, 6EPXOEEHCME0 NPABA 8 KOHMEKCMI
00820CcmMpoK06020 po36umMKY. Y wjopiunux 0onogiosx I enepanvroeo cexpemaps OOH npo0oesaiceno cnpsamyeants 3ycuis i3
CHPUSIHHSL 6EPXOBEHCMBY NPABA HA HAYIOHATIbHOMY | MidICHapoOHoMY pieHsx. [Hisnonicms i ookymenmu OOH 3aceiouyromo,
WO 3MIYHEHHs. BEPXOBEHCIIBA NPABA HA MINCHAPOOHOMY DIGHI HEMONCIUBO O€3 3a0XOUeHH S, OOMPUMAHHS | 30ilICHEeH S
MIDICHAPOOHUX 002080Di6, BUDIULEHHS CYNEPEHOK MUPHUMU 3aACOOAMU, A TAKOIC 3AXUCMY NPA8 MOOUNU, 5KI MAIOMmb
HEpO3PUGHULL 36 30K 3 NPUHYUNOM 8ePXOBEHCMEA npasd. 3asHaueno cghepu OisibHOCMI, AKI 3MIYHIOIONMb 6EPXOBEHCIBO
npasa. Ilpoananizosano 3micm pezonioyii «Bepxoeencmeo npasa Ha HAYIOHATLHOMY [ MIJNCHAPOOHOMY DIGHAX», 3d
Pe3VILIMAmamu y3a2aivbHerHs smicmy i cnpsimosanocmi ceciil I enepanvhoi Acambnei npomseom ocmanHix n’amuaoysamu
POKi8, GU3HAYUEHO HANPAMU OISLTLHOCTI 6 YUX paMKax. Bepxosencmeo npasa 6usnacmocs 0OHUM 13 3ACAOHUYUX NPUHYUNIE
€8PONELCLKOI CNibHOMU Ma 3aKpinieHo y ii pecionanvhux akmax. Busnaueno enemenmu npunyuny 6epxo8eHcmesa npasa
3a pesynomamamu y3aeanvennsa npakmuxu €CIIJ/I. Bcmanogneno, wjo came 6 €8poneuicbkomy pezioHi 6eiuKy poib y
opmysanni i miyMavenHi KOHYenmy 6epxo8eHCmaed npasa 8idiepac oo cy0osa iHmepnpemayis, sika 30MCHIOEMbCsL 060MA
MidicHapoOHumu cyoosumu yemanosamu: €CIII i Egponeticokuti cyo cnpasedausocmi. Bepxosencmeo npasa ompumano
npedcmasnentsi 8 pobomi Opeanizayii no besneyi i cnienpayi ¢ €sponi (OBCE), epac icmommuy poib 6 npocy8amHi i
3axucmi npas 10OUHU. 3HAYHUL 8KAAO 8 PO3GUIMOK HOPMAMUBHUX NONONCEHb Peani3ayii NPUHYUNY 8epX08EHCMEA Npasd
Ha MidICHapoOHoMY pieHi 3pobieno Mixcnapoonoto Heypsioosoro opeanizayiero « World Justice Projecty, sika pospobuna 6
2010 poyi inoexc eepxosencmea npasa. OXapakmepuzo8ano NOKAZHUKU BUMIPY IHOEKCY 6EPXOBEHCIEA NPABA 8 Oepiicasi ma
NPOBEOEHO IX aHaNi3 6 OUHAMYL HA MIJICHAPOOHOM)Y PIGHI [ PO3N0OIL IHOEKCY 8EPXOBEHCMEA NPasa no gaxmopam 6 Yxpaini

KuarouoBi cioBa: npunyunu npasa, 6epxo8eHCmeo npaea, MidCHAPOOHUX CYRepeuKu, npasa IOOUHU, OOCHYn 00
npasocyoos
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PROTECTION OF HUMAN RIGHTS IN THE CONTEXT OF THE DEVELOPMENT
OF THE RULE OF LAW PRINCIPLE: THE INTERNATIONAL ASPECT

Abstract. The consolidation of the principle of supremacy in international documents is described. It is established that the
rule of law in the work of the UN has become a subject of constant discussion. It has gained significant momentum since 2007,
establishing itself as one of the most important areas of the organisation. UN documents define the rule of law as a principle
or as a sphere of activity of the Organisation and member countries. In their report, the UN Secretary-General divides the rule
of law into three sectors: the rule of law at the international level, the rule of law in the context of conflict and post-conflict
situations, and the rule of law in the context of long-term development. The UN Secretary-General’s annual reports continue
to work to promote the rule of law at the national and international levels. UN activities and documents demonstrate that
strengthening the rule of law at the international level is impossible without the promotion, observance, and implementation
of international treaties, the settlement of disputes by peaceful means, and the protection of human rights that are inextricably
linked to the rule of law principle. Areas of activity that strengthen the rule of law are identified. The content of the resolutions
“ Rule of Law at the national and international levels ” was analysed, based on the results of generalisation of the content and
direction of the sessions of the General Assembly during the last fifieen years, the directions of activity within this framework
were determined. The rule of law is recognised as one of the fundamental principles of the European Community and enshrined
in its regional acts. The elements of the principle of the rule of law are identified based on the results of generalisation of the case
law of the European Court of Human Rights. It is established that in the European region a great role in the development and
interpretation of the concept of the rule of law is played by its judicial interpretation, which is engaged in by two international
Judicial institutions: the ECtHR and the European Court of Justice. The rule of law is represented in the work of the Organisation
for Security and Co-operation in Europe (OSCE) and plays a significant role in the promotion and protection of human rights. A
significant contribution to the development of regulations for the implementation of the rule of law at the international level was
made by the International Non-Governmental Organisation * World Justice Project”, which developed in 2010 the Rule of Law
Index. The indicators of measuring the rule of law index in the country are characterised and their analysis in the dynamics at
the international level and the distribution of the rule of law index by factors in Ukraine

Keywords: principles of law, rule of law, international disputes, human rights, access to justice

INTRODUCTION
The principle of the rule of law and human rights are  of the rule of law principle that ensures the protection and
closely interrelated. Without respect for human rights, the  development of human rights. Moreover, some human rights
rule of law will have no meaning and will be meaningless.  cannot exist without the rule of law and are interrelated
Moreover, the rule of law can only be fully implemented  concepts, such as the fairness of the court and freedom of
if human rights are respected. In turn, it is the observance  expression. Historically, the rule of law has developed as
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a means of limiting the power of the state (government).
Human rights were seen as a means of protection against
encroachment by the holders of this power (so-called
“negative rights”). The rule of law is a universal principle,
has international legal practice and the practice of individual
regions of the world (EU), as well as wide application at
the national level.

The rule of law creates a criterion for assessing
the quality of human rights law. Legal provisions at any
level (national, international) must be clear and non-dis-
criminatory, applied by independent courts and have
procedural guarantees. The principle of the rule of law
has been studied by many well-known scholars from
various fields of law, both Ukrainian: A. Volchenko [1],
V.V. Mikhailenko [2], N.M. Onishchenko [3], S. Shevchuk [4],
Yu. S. Shemshuchenko [5], and foreign scientists:
D.V. Krasikov [6], N.M. Lipkina [7] and others.

The direct interrelation between the principle of
the rule of law and human rights has been investigated
by such Ukrainian scholars as S. Holovaty [8; 9],
M. Koziubra [10], .A. Malyutin [11], V.F. Nesterovych [12],
R.O. Padalka [13], O.V. Sachko [14], V. Tertyshnyk [15],
M.H. Khaustova [16], S.O. Yakymchuk [17], as well as
foreign: N.V. Varlamova [18], L.G. Loucaides [19]. All
these scholars point to the inseparability of the rule of
law principle and human rights. Thus, I.A. Maliutin [11]
proposes to interpret this principle as the predominant
priority of human rights and freedoms in society. Notably,
international organisations have also published numerous
studies on these issues and provided assistance in their
publication [20; 21]. O.V. Petryshyn [22]. emphasises the
dominant role of the judiciary in the mutual application of
this principle in human rights protection.

However, despite considerable attention to this
issue, the problem of implementing the rule of law through
the lens of human rights protection in legal doctrine has
not yet become widespread in the scientific achievements
of scientists.

1. MATERIALS AND METHODS

Analytical and legal methods of analysis served as the
methodological basis of the research. General scientific
and special methods are used. The study investigates
the main provisions of the legal framework at the
international, national level, and in some regional zones.
The applied methodology allowed to develop the main
directions of optimising the application of the rule of law
and its implementation in the national legal system. The
methods used allowed to obtain reliable and substantiated
conclusions and results. As one of the main methods of
analysis, this study employed the comparative method,
which allowed to compare the domestic practice of
implementing this principle in the process of human rights
protection with the legal framework for regulating the
object of study in the European Union and internationally.

At the theoretical level of the analysis, a study
of the main provisions of the legal framework for the
regulation and implementation of the rule of law in the
protection of human rights at the international, foreign, and
national levels. The descriptive method allowed to present

the results of the study in a logical sequence. Methods,
synthesis, analogy, system, classification, and analytical
methods were also used during the research. The normative
method was used to analyse aspects of issues that arise in
the framework of the implementation of measures of legal
regulation of human rights in the context of the rule of
law. The application of the analytical method allowed to
draw conclusions about the level of consideration of the
recommendations of the UN, the Council of Europe and
other international organisations in the national legislative
system [23].

The method of synthesis allowed to solve the
research problems through its application to primary
sources on this issue. The application of the analytical
method to these primary sources allowed to make
recommendations regarding the implementation of the
provisions of European and international legislation into
the national legal system; highlight the main areas of
experience in its application in the process of human rights
protection and the compliance of national systems with
the international base and case law in the EU. Methods of
induction and deduction are used to analyse the content
and structure of legislative texts, the characteristics of
legal provisions in the context of the subject matter. In
the process of analysis, the historical method was used,
which allowed to study the process of development of
the principle of the rule of law in rule-making and legal
doctrine at different levels. The genetic method allowed
to identify stages in the evolution of the rule of law and
the system of protection of human rights, to establish their
sequence in time and to trace how and under the influence
of which factors the provisions governing them changed.
Due to the structural-functional analysis it was possible
to consider the features of the structural organisation of
modern institutions that implement and apply the rule
of law and protect human rights and control over their
observance, their interaction with each other and with other
institutions, the activities of which concern these issues to
some extent, as well as to systematise information on the
effectiveness of their operation both in Ukraine and abroad,
and at the international level. To achieve this goal, a system
of methods of cognition of social and legal phenomena was
also used, as the development of a legal mechanism for
the implementation of international and foreign law in the
domestic legal system is a complex problem.

2. RESULTS AND DISCUSSION

The principle of the rule of law is widely enshrined in
international instruments. Thus, the importance of the
rule of law is emphasised in the Preamble to the Universal
Declaration of Human Rights, which states that the
purpose of this document is to ensure that human rights
are protected by the rule of law in order to ensure that
people are not forced to resort to tyranny and oppression.
The implementation of the rule of law has been widely
used in the activities of the UN, a number of European
organisations (EU bodies, the Council of Europe, the
Organisation for Security and Cooperation in Europe)
and in some non-governmental organisations (e.g. the
International Justice Project).
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The rule of law in the work of the UN has been the
subject of constant discussion, it has gained considerable
momentum since 2007, establishing itself as one of the most
important areas of the organisation. Although the rule of law
is not explicitly enshrined in the UN Charter, the text of its
preamble contains provisions that are inconsistent with this
principle: “to create actions in which justice and respect
for the obligations arising from treaties and other sources
of international law”; “to carry out by peaceful means, in
accordance with the principles of justice and international
law, the settlement or resolution of international disputes
or situations that may lead to a breach of peace”'. These
provisions contain the pacta sunt servanda principle and the
principle of peaceful settlement of international disputes,
compliance with which is an important condition for the
exercise of the rule of international law.

An indication of this principle dates back to the
middle of the 20" century — from the analytical analysis of
the content of the preamble of the Universal Declaration
of Human Rights?, which is considered the first act of the
International Bill of Human Rights. The reference to it
follows from this text: “it is necessary that human rights
be protected by the rule of law”. There is good reason to
believe that it is the duty of the rule of law to protect human
rights by law. Its importance is directly indicated in the
UN Millennium Declaration of 2000°, which reflects the
intention of Member States to strengthen universal respect
for the rule of law in international and domestic affairs. It
is stated that the UN should promote the provision of three
fundamental freedoms in order to promote human rights
and the rule of law:

— freedom to tackle problems related to peace and
security without fear;

— freedom from need to ensure further development;

— freedom to live in decent human conditions.

In 2005, Resolution 60/1* of the Heads of State
and Government enshrined the need to uphold and apply
the rule of law at the national and international levels and
reaffirmed the direction of the international order on the
rule of law. This document launches a mechanism for
the annual preparation by the UN Secretary-General of
reports on strengthening and coordinating UN activities to
establish the rule of law. The document also contributed
to organisational change, including the establishment of a
Rule of Law Unit in the UN Secretariat, the Rule of Law
Coordination and Resource Group. At the same time, if the
previous document defined “rule of law” as a principle, then

this document defines it as the scope of the UN and member
countries. Since the adoption of this resolution in 2005,
the issue of the rule of law has become permanent on the
agenda of the annual session of the UN General Assembly.
This principle has been widely used in resolutions adopted
by the UN General Assembly since 2005, as well as in the
annual reports of the UN Secretary-General on the rule of
law at the national and international levels.

Thus, in pursuance of the task of the Final
Document of the 2005 World Summit, the UN Secretary-
General presented this report in 2007 on the comments
and information received from governments. The report
presents the views of the governments of Austria, Egypt,
Finland, France, Germany, Kuwait, Lebanon, the Libyan
Arab Jamabhiriya, Liechtenstein, Mexico, the Netherlands,
Qatar, Sweden, and the United States. The general focus
of these countries is to strengthen the rule of law as one
of the key elements of the prosperity of the world. In their
opinion, strengthening the rule of law at the international
level is impossible without the promotion, observance, and
implementation of international treaties, the settlement of
disputes by peaceful means, and the protection of human
rights, which are inextricably linked to the rule of law.
States have supported the right of the Security Council to
transfer situations to the International Criminal Court, as
they see this as strengthening the rule of law. In 2006, the
UN Secretary-General divided rule of law activities into
three sectors in his report (Table 1).

Subsequent annual reports of the UN Secretary-
General continue to focus efforts on promoting the rule
of law at the national and international levels. The objects
of attention of these reports are the issues of codification,
development, and implementation of the international base
of provisions and standards, the activities of international
and mixed courts and tribunals and non-judicial mechanisms
for resolving disputes in the international arena.

The Report “Strengthening and coordinating the
activities of the United Nations in the field of the rule of
law™3, which covers a list of means and ways to implement
the rule of law, also deserves to be mentioned. Assistance
in the field of the rule of law extends to more than
110 countries in different regions of the world, is to
promote judicial reform, implementation of national
strategies in the field of law, the development of security
and fair justice, protection of human rights. This report
also lists areas of activity that strengthen the rule of law
(Figure 1).

1. Preamble to the UN Statute. (1945). Retrieved from https://www.un.org/ru/sections/un-charter/preamble/index.html.
2. General declaration of human rights. Resolution of the UN General Assembly dated 10th June 1948, 217 A (III). (1948, December).

Retrieved from https://zakon.rada.gov.ua/laws/show/995 015#Text.

3. United Nations Millennium Declaration. General Assembly resolution 55/2. (2020, September). Retrieved from https://zakon.rada.

gov.ua/laws/show/995 621#Text.

4. Resolution 60/1. General Assembly of the United Nations. 2005 World Summit Outcome Document. (2005, October). Retrieved

from http://docs.cntd.ru/document/902131568.

5. Supplement by the UN Secretary General A/63/226 «Amendments and coordination of UN action in the sphere of the rule of lawy.

(2008, August). Retrieved from https://undocs.org/en/A/63/226.
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Table 1. Rule of law sectors'

Sector

Scope

Areas of implementation

Rule of law at the
international level

UN Charter, multilateral treaties, international
dispute settlement mechanisms, International
Criminal Court, advocacy training and
education in the field of international law

Rule of law in the context
of conflict and post-conflict
situations

— justice in transition

national consultation processes on
issues of justice in transition, truth
establishment and reconciliation
processes, redress, international and
hybrid tribunals, national human
rights institutions, control processes
and special investigations, fact-
finding and commissions of inquiry

— strengthening national justice systems and
institutions

Rule of law in the context of
long-term development

strengthening national justice systems and
institutions:
— dispute resolution mechanisms;
— protection of victims and witnesses and
providing them with assistance;

— combating and control of corruption,
organised crime, transnational crime,
and drug trafficking;

— legal education;

— public law issues;

— temporary law enforcement and executive-
judicial functions performed by the UN;
— security support for national police forces

strengthening legal and judicial
institutions, law enforcement,

criminal law reform, trust fund
management and monitoring

Areas of activity that strengthen the rule of law

Environmental
protection

Prevention of conflicts

o

Fight against terrorism

Fight against corruption

[

Providing protection to children
and refugees

Fight against drug trafficking

il

Cessation of illicit trafficking in
weapons

Combaing human trafficking

In the appendices to this report, the UN Secretary-
General reaffirms the relationship between the rule of law
and human rights®. The Secretary-General further stated

in the report that the results

not be assessed in isolation, but rather in the context of

T‘ Sustainable urban development

Development of an independent and effective
justice system, national human rights institutions

Figure 1. Areas of activity that strengthen the rule of law’

of the rule of law should

achieving broader development goals, promoting human

rights and maintaining peace and security®. From the
content of resolutions “Rule of law at the national and
international levels” it is possible to define such directions of
maintenance and protection of human rights in the context
of development of the rule of law principle (Table 2).

1. Report of the Secretary-General “Consolidating our strengths: revitalizing United Nations efforts to promote the rule of law”
(A/61/6367/2006/980). (2006, December). Retrieved from https://undocs.org/ru/S/2006/980.

2. Ibidem, 2008.

3. Report of the Secretary-General “Strengthening and coordinating United Nations rule of law activities, addendum”. (2014, July).
Retrieved from http://www.un.org/ruleoflaw/files/94198 A-68-213-Add.1.pdf.
4. Report of the Secretary-General S/2013/341 “Assessing the effectiveness of support from the United Nations system in promoting
the rule of law”. (2013, June). Retrieved from https://www.refworld.org.ru/docid/51f63c075b.html.
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Table 2. Contents of resolutions “Rule of law at the national and international levels”

Year | Resolution Establishing relationships Reference
human rights, the rule of law and democracy are interrelated and %ﬁfﬁﬁﬁ:iﬁ;!ﬁlﬁ}f
2006 61/39! mutually reinforcing and are among the universal and indivisible .
. . . law at the national and
core values and principles of the United Nations . .
international levels
the importance of ensuring the rule of law at the national level | reaffirming the effectiveness
2008 63/128° and the need to strengthen the support provided to Member of the UN system in
States at their request for the implementation of their respective | addressing the rule of law
international obligations at the national level on a regular basis
to expand the dialogue between all stakeholders so that national to deal regularly with the
2010 65/2133 priorities are at the heart of rule of law assistance activities in rule of law in the course of
order to strengthen relevant capacity at the national level their activities
consider issues individually
2014 69/123¢ efforts to strengthen ;2; rnLll}:: rr(});l;w through voluntary or collectively based on
national priorities

Source: generalised and systematised by the author

Notably, according to the results of the activities and
cooperation of states and governments that have recognised
the rule of law as important for international cooperation
and play a huge role in strengthening international peace
and security, human rights, and development, adopted
the “Declaration on the Rule of Law on National and
International Level™. Over the past fifteen years, based
on the results of summarising the content and direction of
the sessions of the General Assembly, one can identify the
following areas of activity under the theme “Rule of law
at the national and international levels”: — promotion of
the rule of law at the international level; promotion and
ensuring the rule of law at the national level; the laws and
practices of the Member States in the implementation of
international law; the rule of law and justice in transition
in conflict and post-conflict situations; the rule of law
at the national and international levels; the rule of law
and the peaceful settlement of international disputes;
exchange of national practical experience of states in
the field of strengthening the rule of law by ensuring
access to justice; strengthening the support provided to
Member States for the implementation of commitments at
national level; assistance in the field of the rule of law;
the role of multilateral treaty processes in promoting and
strengthening the rule of law; exchange of information
on the national practice of states in the implementation of
multilateral agreements; practical measures to facilitate

access to justice for all, including the poorest and most
vulnerable; ways and means of further disseminating
international law to strengthen the rule of law.

Therule of law is recognised as one of the fundamental
principles of the European Community and enshrined in
its regional acts. In particular, the Preamble to the Statute
of the Council of Europe recognises the commitment of
national governments to the spiritual and moral values
that are the common property of their peoples and the true
source of individual freedom, political freedom, and the rule
of law. The Charter proclaims the principles that underpin
democracy — individual liberty, political freedom, and the
rule of law: “Each member of the Council of Europe must
recognise the principle of the rule of law and the principle
that all persons under its jurisdiction shall enjoy human rights
and fundamental freedoms and cooperate sincerely and
actively in the pursuit of the Council’s objective set out in
Chapter 1. Failure by the Members of the Council of Europe
to perform these obligations shall result in their exclusion
from the Council”. “The Venice Commission recognises
activities affecting the implementation of the rule of law as
one of the priorities™. In the Rule of Law Report, the Venice
Commission singled out the criteria proposed to be used to
evaluate compliance with the rule of law’: “compliance with
the rule of law; legal certainty; prohibition of arbitrariness;
access to justice; respect for human rights; equality before
the law and non-discrimination”.

1. Resolution of the UN General Assembly No. 61/39 “Rule of law at the national and international levels”. (2006, December).

Retrieved from https://undocs.org/ru/A/RES/61/39.

2. Resolution of the UN General Assembly No. 63/128 “Rule of law at the national and international levels”. (2008, December).

Retrieved from https://undocs.org/ru/A/RES/63/128.

3. Resolution of the UN General Assembly No. 65/213 “Human rights in the administration of justice”. (2010, December). Retrieved

from https://undocs.org/en/A/RES/65/213.

4. Resolution of the UN General Assembly No. 69/123 “Rule of law at the national and international levels”. (2014, December).

Retrieved from https://undocs.org/en/A/RES/69/123.

5. Declaration of the High-level Meeting of the General Assembly on the Rule of Law at the National and International Levels.
Resolution adopted by the General Assembly [without referral to the Main Committees (A/67/L.1)]. (2012, September). Retrieved from
https://www.un.org/ru/documents/decl conv/declarations/ruleoflaw2012.shtml.

6. Statute for the Sake of Europe. (1949, May). Retrieved from https://zakon.rada.gov.ua/laws/show/994 001#Text.

7. Report on the Rule of Law. Approved by the Venice Commission at the 86th Plenary Session. (2011, March). Retrieved from
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2011)003rev-rus.
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The preamble to the ECHR notes that the
governments of the member states of the Council of
Europe are determined, as the governments of European
states, which are driven by a common aspiration and with
a common heritage of political traditions, ideals, freedom,
and the rule of law, to take the first steps to ensure the
collective enjoyment of some of the rights proclaimed in
universal declaration of human rights. The principle of the
rule of law is enshrined in the Preamble and Article 2 of
the Treaty on European Union as a universal value together
with human dignity, freedom, democracy, equality, and
respect for human rights. It is in the European region that

its judicial interpretation, carried out by two international
judicial institutions: the European Court of Human Rights
and the European Court of Justice, plays an important role
in shaping and interpreting the concept of the rule of law.
In interpreting certain Convention rights, the ECtHR has
repeatedly referred to the rule of law as a fundamental
principle enshrined in the ECtHR’s preamble, giving it
substantive content in its practice. According to the results
of generalisation of the case law of the European Court of
Human Rights', one can distinguish the following elements
of the principle of the rule of law [24] (Fig. 2).

Elements of the principle of the rule of law based on the results of
generalisation of the case law of the European Court of Human Rights

Recognition of the priority of human rights in the activities of the state

Judicial control over the executive branch

Prohibition of life imprisonment

Secularity of the state

Subjective impartiality of the court

The presence of piblic confidence in the court

The principle of legal certainty

Accessibility of the court

NENRERRER

Mandatory execution of court decisions |
Judicial control of the lawfulness of arrest or detention |

The availability of remedies against arbitrary interference by public authorities in
the exercise of guaranteed rights

Determination of the scope of any legal discretion and the manner of its
implementation by law

Balance of interests of an individual with the interests of other members of society |

||

Immutability, indisputability of the final decision, which has entered into force |

Substantive compliance of the rule of law with human rights, actual accessibility
and clarity

Figure 2. Elements of the principle of the rule of law based on the results of generalisation of the case law of the
European Court of Human Rights

The preamble to the Treaty on European Union states
that the rule of law, together with human rights, freedom,
democracy, and equality, are universal values of the
European Union. Inaccordance with paragraph 2 of Article 6
of the Treaties on the European Union, “fundamental rights, as
guaranteed by the European Convention for the Protection
of Human Rights and Fundamental Freedoms and as they
follow from the constitutional traditions common to the

Member States, are part of European Union law as general
principles™. The rule of law has been represented in the
work of the Organisation for Security and Co-operation in
Europe (OSCE). Thus, the Member States have developed
international standards and adopted several documents
aimed at achieving the efforts of the Office for Democratic
Institutions and Human Rights (ODIHR): the Helsinki Final
Act of 1975, the Final Document of the Vienna Meeting

1. The former King of Greece et al. v. Greece, No. 25701/94. (2000, November). Retrieved from https://zakon.rada.gov.ua/laws/

show/980 007#Text.

2. Treaty on the European Union. — Maastricht. (1992, February). Retrieved from https://zakon.rada.gov.ua/laws/show/994 029#Text.
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of 1986, the Vienna Document of the OSCE of 1989, The
CSCE Copenhagen Document of 1990, the Document of
the Copenhagen Meeting of the Conference on the Human
Dimension of the CSCE, and many others. Structural
bodies such as the ODIHR, the High Commissioner for
Minorities and the Representative on Freedom of the
Media play a critical role in ensuring respect for human
rights, democracy, and the rule of law.

Thus, the rule of law in the work of the OSCE
plays an essential role in the promotion and protection
of human rights: “The rule of law, as recognised by the
OSCE Member States, is not just a formal legality, but
justice based on the recognition and full acceptance of the
highest value of the human person and is guaranteed by the
institutions that form the structures that ensure its fullest

2]

expression”.

The rule of law is implemented through transparent,
accessible, impartial, and lawful activities of courts,
prosecutors, lawyers, human rights defenders, independent
courts, prosecuting authorities and other law enforcement
agencies. At the same time, the judiciary is limited in its
activities, as it does not have a judicial body, unlike the
International Court of Justice at the United Nations or the
European Court of Human Rights.

A significant contribution to the development of
regulations on the implementation of the rule of law at
the international level was made by the International
Non-Governmental Organisation “World Justice Project”,
which developed the Rule of Law Index in 2010. This
index evaluates the rule of law in the country by measuring
the development of the legal system (Fig. 3).

Indicators of evaluating the rule of
law index in the state

| No corruption

Open government |

Protection of fundamental rights

Law enforcement activities

| Order and security

Civil justice |

Informal justice

| Criminal justice |

Limitation of powers of institutions of power

Figure 3. Indicators of measuring the rule of law index in the state

Source: systematised by the author

Nowadays, the index covers 128 countries and
jurisdictions and is based on national surveys of more
than 130,000 households and 4,000 legal practitioners
and experts to measure how the rule of law is felt and
perceived worldwide.

According to the results of the index in 2020, in
each region, most countries have rolled back or remained
unchanged in their overall rule of law. These trends have
affected even Western Europe, which has some of the
highest rates in the world. The downward trend is the third
year in a row. Most countries have downgraded the overall
rating. Congo, Cambodia, and Venezuela had the lowest
overall scores — unchanged from 2019.

The first places were taken by Denmark, Norway, and
Finland. For comparison, these countries have maintained
their positions: in 2016, the top ten countries were Denmark,
Norway, Finland, Sweden, the Netherlands, Germany,
Austria, New Zealand, Singapore, and the United Kingdom.

In 2020, Ukraine ranked 72nd among 128 countries.
Notably, there was a positive trend in a steady increase
in the value of the rule of law index with its three-year
preservation in recent years and further growth (Fig. 4).

0.52
0.51

R E—

0.48
0.47

0.46 T T T T 1
2015 2016 2017 2018 2019 2020

Figure 4. Dynamics of the rule of law index in Ukraine®

The distribution by factors for Ukraine is presented
in Fig. 5. Thus, a negative trend in recent years is the decline
in the rule of law in almost all jurisdictions, which has been
going on for the third year in a row. The most noticeable
decrease is in such an indicator as “limitation of the powers
of government institutions”, which assesses the existing
legal and institutional instruments in the country that allow
to bring government officials to justice in accordance with
the law. At the same time, the changes are not cardinal in
nature and have a negligible pace.

1. Report of the UN Secretary General to the 60th Session of the General Assembly “Implementation of the decisions set out in

the 2005 World Summit Outcome document requiring action by the Secretary General”. (2005, October). Retrieved from

https://digitallibrary.un.org/record/558714/files/A_60 430-RU.

2. World Justice Project — Rule of Law Index. (2020). Retrieved from https://worldjusticeproject.org/rule-of-law-index/country/Ukraine.
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limitation of state power

— ~ lack of corruption

criminal justice {I'f‘
civil justice

regulatory Support .

— open goverment

_basic rights

order and safety

Figure 5. Distribution of the rule of law index by factors for Ukraine'

Article 8 of the Constitution of Ukraine recognised
and enshrined the principle of the rule of law in Ukraine as
mandatory. However, at the regulatory level, its boundaries
and implementation mechanism are not defined. First of all,
the implementation of the rule of law is aimed at ensuring
the implementation of human rights by state institutions.
Thus, the principle of the rule of law obliges the court to
interpret legal provisions in a way that ensures the priority
of human rights in deciding the case. Interpretation cannot
restrict human rights and all decisions must be made to
uphold and protect them.

Despite the application and consideration of the
principle of the rule of law by courts of civil jurisdiction,
which is carried out with consideration of the case law of
the European Court of Human Rights, the Civil Procedural
Code of Ukraine did not find direct consolidation until
2017. Considering this principle was provided by the
draft amendments?, according to which the rule of law
is recognised as the basic principle of civil proceedings,
and Part 1 of Article 10 is worded as follows: “The court
in the case is guided by the principle of the rule of law”,
and Article 263 states that the court decision should be
based on the principles of the rule of law. Unlike civil
ones, in administrative proceedings, this principle has been
applied since 2005 and is noted in the law — in deciding the
case, the court is guided by the rule of law, according to
which, in particular, human, their rights and freedoms are

recognised as the highest values and determine the content
and direction of the state®. The principle of the rule of law is
approved by the Constitutional Court of Ukraine as the rule
of law in society [25]. It requires the state to implement it in
law-making and law enforcement activities, in particular,
in laws that must be permeated primarily by ideas of social
justice, freedom, equality, etc*.

CONCLUSIONS

Considering the importance and significance of the rule of
law for democratically developing rule of law states, it has
found wide regulation in many international regulations,
interregional documents, and in the acts of individual
states. The principle of the rule of law is recognised as
one of the fundamental and inviolable ideals of modern
democracies, which must be adhered to by all civil society
institutions at all levels.

The analysis indicates that both the doctrine and
international legal acts on human rights and the rule of law
are interrelated in many respects and can be traced in the
activities ofthe UN, EU, OSCE, Council of Europe, ECtHR,
and domestic authorities. At the international level, the
concepts, legal content, competencies of relevant institutions,
areas of implementation and measures to strengthen the
protection of human rights at the international, national
and conflict situations and the implementation of the rule
of law were defined.

1. World Justice Project — Rule of Law Index. (2020). Retrieved from https://worldjusticeproject.org/rule-of-law-index/country/Ukraine.
2. Draft Law of Ukraine No. 6232 «On the introduction of changes to the State Procedural Code of Ukraine, the Civil Procedure Code
of Ukraine, the Code of Administrative Judicial Service of Ukraine and the other legislative acts». (2017, March). Retrieved from

http://w1.cl.rada.gov.ua/pls/zweb2/webprocd 1?pf3511=61415.

3. Code of Administrative Judiciary of Ukraine: Law of Ukraine No. 2747-1V. (2005, July). Retrieved from https://zakon.rada.gov.ua/laws/

show/2747-15#Text.

4. Resolution of the Constitutional Court of Ukraine No. 15-rp/2004. (2004, November). Retrieved from https://zakon.rada.gov.ua/laws/

show/v015p710-04#Text.
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Boaogumup Inannosuy IMununenko

Kageopa miocnapoonozo ma egponeiicbkoeo npasa
Hayionanenuii ynisepcumem «Odecvka i0pududna akademisy
Ooeca, Ykpaina

ITaBjao Bornanosuy naunumuya

Kageopa meopii ma icmopii depoicasu i npasa

XmenvHuyskuii ynigepcumem ynpasiints ma npasa imeni Jleonioa IO3vkosa
Xmenvnuyvkuil, Yepaina

Haraxia MukonaiBHa PaganoBua

Kageopa meopii ma ¢hinocoii npasa

Jlvsiscoruti nayionanvrutl ynisepcumem imeni leana @panka
JIvsis, Vkpaina

OCOBAMBOCTI IIPABOBOI'O PETYAIOBAHHSI IIPAB AIOAVIHU 1A YAC
3bPOMHMNX KOH®DAIKTIB

AHoTanisg. Mema oanoi pobomu nonsieae y U3HA4eHHi NPoodiem 3axucmy npas i c600600 OOUHU 6 Nepiod 30POHUX
KOHIIKMIE HA OCHOBI AHANI3Y YUHHUX MINCHAPOOHO-NPABOGUX | HAYIOHAILHUX AKMIB, 8 MOMY YUCIL IX ocobausocmell 6
Yipaini. B sikocmi 00H020 3 0CHOBHUX MemMOOI8 AHANIZY GUKOPUCIAHO NOPIGHAIbHULL, 3d OONOMO20I0 K020 NPOBEOEHO
NOPIGHSAHHSL BIMYUSHAHOL NPAKMUKY peanizayii cucmemu 3axucmy npag JoOUHU 3 Apasogoio 0a3010 pezynioeanhs
00’ €Kkma 00CniOdCce sl 8 OesIKUX KPAiHax ma Ha MIDCHAPOOHOMY DI6HI Ma aHA3 MIJICHAPOOHO20 2YMAHIMAPHO20 Npasa
ma MidiCHapoOHO20 npasa npas aoouHu. 3a3HAUeHo, Wo 3HAYHY POlb 6 OOMPUMAHHI MA Pe2ylO8aHti npag M0OUHU
nio uac 30pouHux KOH@IIKmIs eidiepae MIdCHapoOHe eymanimaphe npaso. OXapakxmepuzo8ano MINCHAPOOHI axmu
2YMAHIMAapHo20 Npasa ma U020 OCHOGHI 8IOMIHHOCMI 810 MIJICHAPOOHO20 Npasa npas uodunu. Ilpoananizosano saxucm
npas MoOUHU Y PAMKAX MIJNCHAPOOHO20 Npaga npag JOOUHU Md Y PAMKAX MINCHAPOOHO20 2YMAHIMAPHO2O0 Npasd,
30IUCHEHO PeMPOCNeKMUSHUIL AHALI3 IX CMAHOBILEHHS. 3a pe3yIbmamamu NOPIGHIbHOZ0 AHANI3Y 3POONIEHO GUCHOBOK, WO
NePesadcHa KibKiCmy CyUaCHUX 30pOUHUX KOHQIIKMIE He HOCUMb MINCHAPOOHO20 XAPAKMEDY, 6 36 SI3KY 3 YUM BUSHAYEHO
ocobrusocmi 3axucmy npag aoouHu 6 yux ymosax. IIpoananizoeano cmanoeieHHs npasoso2o pecyiioeanis ma 1uo2o
3MIHU 3 CAMO20 NOYAmKY 30potino20 KOHGIkmy 6 YKkpaini ma cmawn 3axucmy npas ao0uHu

KuarouoBi cioBa: npasa nr00unu, MidCHapoOHe 3aKOHOOABCME0, 2YMAHIMAPHE Npago, Mun npago8oco pecyioGanHs.,
JKenescora Konsenyis
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FEATURES OF LEGAL REGULATION OF
HUMAN RIGHTS IN ARMED CONEFLICTS

Abstract. The purpose of this study is to identify the problems of protecting human rights and freedoms during armed conflicts
based on the analysis of existing international legal and national acts, including their features in Ukraine. As one of the main
methods of analysis, comparative analysis is used, which compares the Ukrainian practice of implementing the human rights
protection system with the legal framework for regulating the object of research in some countries and at the international level,
and analyses international humanitarian law and international human rights law. It is noted that international humanitarian
law plays a significant role in the observance and regulation of human rights during armed conflicts. The study describes the
international acts of humanitarian law and its main differences from international human rights law. The study analyses the
protection of human rights within the framework of international human rights law and within the framework of international
humanitarian law, and provides a retrospective analysis of their development. According to the comparative analysis results, it
is concluded that the vast majority of modern armed conflicts are not of an international nature; therefore, the specific features
of protecting human rights in these conditions are determined. The study analyses the establishment of legal regulation and its

changes from the very beginning of the armed conflict in Ukraine and the state of human rights protection

Keywords: human rights, international law, humanitarian law, type of legal regulation, Geneva Convention

INTRODUCTION

Human rights are inherent in all people, regardless of their
nationality, place of residence, gender, religion, language,
or any other attribute. These rights are interrelated and
are often defined and guaranteed by the provisons of
international treaties and international law. Over the past
decades, armed conflicts have claimed the lives of millions
of people and violated the rights of tens of millions more
citizens of different countries. In many armed conflicts,
there are violations of international humanitarian law and
international human rights law, and Ukraine is no exception.
In certain circumstances, some of these violations can
be classified as acts of genocide, war crimes, or crimes
against humanity. However, the dual codification nature
of international humanitarian law (law of war and human
rights law) complicates its application and contributes to
the duplication of international human rights law.

It was widely believed earlier that the main
difference between international human rights law and
international humanitarian law lies in the conditions of
their application: the first — in peacetime, the second — in
armed conflict [1]. Because human rights obligations must

be performed in peacetime, during war, and during armed
conflicts. In addition, there are no provisions in international
law prohibiting their use during armed conflicts. Therefore,
international human rights law and international
humanitarian law can be considered complementary
sources of obligations during armed conflicts. Thus, the
human rights committee, in its general comments No. 29
(2001) and 31 (2004), noted that the International Covenant
on Civil and Political Rights also applies in situations of
armed conflict to which the provisions of international
humanitarian law are applied [2; 3]. The human rights
council, in its resolution 9/9, also recognises that human
rights law and international humanitarian law complement
and strengthen each other; human rights require protection
equally and that the protection afforded by human rights
law continues to operate in situations of armed conflict,
taking into account those cases where international
humanitarian law is applied as a lex specialis [3].

The authors of this study fully agree with Mohamed
Haythem Ahmed Arraji that “The law of internal armed
conflicts is increasingly approaching the law of international
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armed conflicts” [4]. This is primarily due to the adoption
of the Geneva Conventions in 1949' and Additional
Protocols to them in 1977% which quite exhaustively state
the regulation of human rights during armed conflict and
hostilities®.

In the context of the confrontation between Ukraine
and the Russian Federation and the temporary occupation of
part of the territory of the Luhanska and Donetska Oblasts
and Crimea, the respect for human rights is becoming
one of the most urgent issues within the framework
of international humanitarian law. In recent years, the
number of studies focused on human rights is steadily
increasing. In particular, as one of the new methodological
areas of research, the type of legal regulation is used —
the corresponding vector that determines the ideology of
human-state relations. Thus, the general permissive type
makes provision for maximum freedom of the individual,
which is mainly guaranteed by non-interference of the state
in the relevant spheres of public relations [5]. However,
certain human rights, due to their high social significance,
namely, human rights during armed conflicts, as will be
demonstrated further, require stricter statutory regulation
to ensure effective measures of the state, both within the
state and in external relations, which, in turn, is ensured by
the possibilities of specially permissive regulation.

It is from this standpoint that it is necessary to
evaluate various means of restricting warring parties (in
particular, regarding the means and methods of warfare),
protecting the civilian population, determining the status
of combatants, prisoners of war and other categories of
persons, such as refugees. This issue attracts great attention
from international organisations, which publish thematic,
analytical, statistical, and normative collections on its
various aspects [5; 6]. This subject is sufficiently studied
within the framework of the general analysis of human
rights [7]. Among Ukrainian scientists, the study of this
issue has become widespread, especially after the events of
2014 [1; 8]. However, despite considerable attention to this
issue, the problem of implementing the protection of human
rights in the legal doctrine of regulating armed conflicts,
which tend to shift to the non-state level, has not yet found
distribution in the scientific achievements of researchers.

1. MATERIALS AND METHODS

The methodological framework of the study is represented
by the philosophy of individualism, which is considered a
cultural guide of development that develops the terminology

and allows describing the anthropological block of
philosophical and legal problems from a new point of view.
In each society, collectivist or individualistic ideas dominate
at different stages. Which principle prevails, what content
each of these concepts acquires, depends on the epoch, the
level of material and spiritual culture, location, specific
conditions, type of cultures. The philosophy of individualism
absorbed all the progressive achievements of the philosophy
of law, laid the foundation for a modern understanding of
humanism and human rights, and became the foundation of
modern European civilisation [9].

Themethodological framework ofthe study comprises
analytical and legal methods of research. General scientific
and special methods were used. The study investigated
the main provisions of the legislative framework at the
international, national level, and in certain regional zones.
The applied methodology allowed the authors of the study to
develop the main lines of work for optimising the application
of international legal provisions and their implementation
in the national legal system. The methods used made it
possible to obtain reliable and reasonable conclusions and
results. Comparative analysis was used as one of the main
methods of analysis, which made it possible to compare
the Ukrainian practice of implementing the human rights
protection system with the legal framework for regulating
the subject matter in some countries and at the international
level. This principle is also used to critically analyse the
content of the study of international humanitarian law and
international human rights law. At the theoretical level of the
analysis, the study investigated the main provisions of the
legislative framework for regulating and implementing the
protection of human rights at the international, regional, and
national levels.

The descriptive method made it possible to
present the results of the study in a logical sequence. The
research also uses methods of synthesis, analogy, system,
classification, and analysis. The normative method is used
to analyse aspects of issues that arise within the framework
of implementing measures for the legal regulation of
human rights in armed conflicts. The use of the analytical
method allowed drawing conclusions regarding the level
of consideration of international recommendations for
the protection of human rights in armed conflicts. The
synthesis method made it possible to solve the issues of
this study through its application to primary sources on the
subject matter. The application of the analytical method to
these primary sources allowed the authors of the study to

1. Geneva Convention (I) for the Amelioration of the Condition of the. Wounded and Sick in Armed Forces in the Field. (1949, August). Retrieved
from https://www.icrc.org/en/doc/assets/files/publications/icrc-002-0173.pdf.

Geneva Convention (II) for the Amelioration of the Condition of the Wounded, Sick and Shipwrecked Members of Armed Forces at Sea. (1949,
August). Retrieved from https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.31 GC-II-EN.pdf.

Geneva Convention (II) relative to the Treatment of Prisoners of War. (1949, August). Retrieved from https://www.un.org/en/genocideprevention/

documents/atrocity-crimes/Doc.32 GC-III-EN.pdf.

Geneva Convention (IV) relative to the Protection of Civilian Persons in Times of War. (1949, August). Retrieved from https://www.un.org/en/

genocideprevention/documents/atrocity-crimes/Doc.33 GC-IV-EN.pdf.

2. Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of International Armed Conflicts
(Protocol 1). (1977, June). Retrieved from https://www.ohchr.org/EN/Professionallnterest/Pages/Protocoll.aspx.

3. Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of Non-International Armed
Conflicts (Protocol IT). (1977, June). Retrieved from https://www.refworld.org/docid/3ae6b37f40.html.
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develop recommendations regarding the implementation
of international legislation in the national legal system; to
highlight the main areas of experience in its application in
the process of protecting human rights and the compliance
of national systems with the international base and judicial
practice. Methods of induction and deduction are used to
analyse the content and structure of legislative texts, features
of legal provisions in the context of the subject matter.

In the process of analysis, the historical method was
used, which allowed investigating the development of the
regulatory framework for the protection of human rights
during armed conflicts, and its research in the legal doctrine.
The genetic method made it possible to identify stages in
the evolution of the human rights protection system, to

establish their sequence over time and trace how and under
the influence of what factors the provisions governing them
changed. Due to the structural and functional analysis, it
was possible to consider the features and identify changes
in the application of human rights protection measures
during armed conflicts, as well as analyse their compliance
in Ukraine.

2. RESULTS AND DISCUSSION

International human rights law is reflected primarily in the
Universal Declaration of Human Rights, as well as in a wide
range of international acts (Fig. 1). Therewith, their number
is constantly growing.

International legal instruments on human rights

International Covenant on Economics, Social and Cultural, Rights and its
Optional Protocol

International Covenant on Civil and Rights and its two Optional Protocols

International Conventior: on the Elimination of all Forms of Racial

Convention on the Rights of the Child and its two Optional Protocols

Convention on the Elimination of All Forms of Discrimination Against Women
and its Optional Protocol

International Convention on the Prorection of the Rights of all Migrant Workers
and Members of Their Families

International Convention for the Protection of All Persons from Enforeed
Disappearance

Convention on the Rights of the Persons with Disabilities and its Optional

Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment and its Optional Protocol

Figure 1. International legal instruments on human rights

International law obliges states to respect, protect
and exercise human rights. In addition, the International
Court of Justice often emphasises in its decisions the
obligation of states to respect human rights in situations of
armed conflict [10-12]. To perform this obligation, states
must refrain from creating obstacles or restrictions to the
enjoyment of human rights, and protect citizens from
violations of their human rights. International humanitarian
law plays a significant role in this, being based on four
Geneva Conventions (1949) and two Additional Protocols
to them (1977), which were ratified by Ukraine (Fig. 2).

In addition, Ukraine has ratified all international
agreements on the law of war and armed conflict, and
implements their provisions in national legislation,
including those aimed at the protection of human rights'.

One of the reasons for its establishment and
development lies in the need to clearly outline the legal

status of participants in armed conflicts of an international
and non-international nature. The main subjects of
protection are persons who have ceased to take part in
military operations for various reasons, and especially the
civilian population of an armed conflict living or located
in its zone. Determining their legal status is necessary
primarily to protect their rights in conflict situations and at
the same time regulate their behaviour in these conditions.

International humanitarian law constitutes a set of
legal provisions aimed at limiting the consequences of
armed conflict for people, including civilians, persons who
are not involved or are no longer involved in the conflict,
and even those who continue to take part in the conflict,
such as combatants. To achieve this goal, international
humanitarian law covers two areas: the protection of
persons and the limitation of the means and methods of
warfare.

1. Order of the Ministry of Defense of Ukraine No. 164 “On approval of the Instruction on the procedure for implementation of international
humanitarian law in the Armed Forces of Ukraine”. (2017, March). Retrieved from https://zakon.rada.gov.ua/laws/show/z0704-17#Text
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International legal acts of humanitarian law

——

Hague Regulations on the laws and customs of land warfare

The Geneva Convention (I) “for the Amelioration of the Condition of the
Wounded and Sick in Armed Froces in the Field”

The Geneva Convention (II) “for the Amelioration of the Condition of Wounded,
Sick and Shipwrecked Members of Armed Forces at Sea”

B

The Geneva Convention (IIT) “relative to the Treatment of Prisoners of War”

The Geneva Convention (IV) “relative to the Protection of Civilian Persons in
Time of War”

Additional Protocol to the Geneva Conventions relating to the Protection of
Victims of International Armed Conflicts (Protocol I)

Additional Protocol to the Geneva Conventions relating to the Protection of
Victims of Non-International Armed Conflicts (Protocol II)

Figure 2. International legal acts of humanitarian law

International humanitarian law aims to limit vi-
olence in armed conflicts in order, first of all, to ensure
respect for the rights of those who do not take direct part
in military operations. International humanitarian law
regulates the rights of persons affected by armed conflict
by ensuring a balance between humane treatment and
military necessity.

There is an opinion that the provisions of interna-
tional human rights law and international humanitarian
law differ and are aimed at protecting different objects. The
authors of this study believe that the said provisions are
similar in essence, and these sub-branches of rights also
protect individuals in a similar way. As a major difference,
it should be noted that protection under international
humanitarian law varies between civilians and combatants,
while the international human rights law does not
differentiate. The second difference is that the provisions of
international humanitarian law are aimed at protecting only
certain human rights and only to the extent that they face
a specific threat as a result of armed conflicts. Moreover,
they are not incompatible with the very presence of an
armed conflict. Consequently, international humanitarian
law does not include certain general rights, such as
freedom of election and freedom of thought, as objects of
its protection. At the same time, it protects a wide range of
civil and political rights (the right to life of adversaries who
have ceased to take part in hostilities), economic, social
and cultural rights (the right to health), as well as collective
rights (the right to a healthy environment). A considerable
block of rights compriese those that are aimed at the
situation of the wounded and sick, refugees. In general,
in the limited areas covered by international humanitarian
law, protection focuses on rights that are better adapted to
the specific problems that arise within the framework of
armed conflicts.

International humanitarian law takes a different

1. Vienna Convention on the Law of Treaties. (1969, May).

conventions/1 1 1969.pdf.

approach to the protection of civilians than to the protection
of combatants, which is particularly evident in the conduct
of hostilities. Combatants can be attacked until they have
surrendered or otherwise ceased fighting, and civilians can
be targeted when they are directly involved in hostilities, and
the principles of proportionality and caution provide them
with protection from the side effects of attacks on military
targets and combatants. This difference also affects the
protection of individuals who are in the enemy’s possession.
The protection stipulated by the Geneva Convention III for
captured combatants who become prisoners of war differs
from the protection of civilians stipulated by the Geneva
Convention I'V. Thus, the former cannot be interned without
passing any individual procedure, and civilians subject
to protection can be deprived of their liberty exclusively
within the framework of the criminal proceedings or under
a special decision conditioned by imperative security
considerations. International humanitarian law also divides
civilians into civilians those subject to protection (usually
having the nationality of an adversary) and other civilians
who enjoy only limited guarantees. Furthermore, the scope
of protection of civilians on the territory of one of the
belligerents is more limited compared to protection in the
occupied territory [13].

International human rights law is more universal
and does not contain substantial differences between the
categories of citizens. It is described by the adaptation of
the law of each category to the specific needs of the persons
included in it (the rights of children, women, disabled
people, migrants, etc.). The protection of human rights
under international human rights law is vested in the state
as a whole, regardless of its institutional structure or form
of government. Thus, according to the Vienna Convention,
“a party cannot refer to the provisions of its national law
as justification for non-performance of agreements™.
Meanwhile, the protection of human rights by international

Retrieved from https://legal.un.org/ilc/texts/instruments/english/
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humanitarian law is mainly aimed at states that are parties to
armed conflict. For example, in the Geneva Conventions',
states and their troops®> involved in an armed conflict are
subject to obligations®, and responsibility for violations is
borne by direct participants and, if necessary, their civilian
leaders®.

All participants in armed conflicts are usually
divided into two categories: combatants — those who fight,
and those who do not fight and are “under protection”.
All the provisions of the Geneva Conventions are built
around these key groups. Notably, these categories are not
constant — in certain situations, a combatant can become
a protected person (for example, when they are captured
or surrendered as a result of a wound, without losing the
status of a combatant).

According to the comparative analysis results, it
can be concluded that the vast majority of modern armed
conflicts are not of an international nature [14]. They
constitute fighting between government troops and armed
anti-government groups. Therewith, relations between the
parties in these armed conflicts are more fierce than in
international wars. This leads to massive violations of the
fundamental rights and freedoms of both direct participants
in armed conflicts and civilians on their territory. This is
also justified by the fact that most often the ranks of illegal
armed groups include mercenaries, criminal elements
for whom violence is the norm and a source of profit.
Therefore, in such armed conflicts, there are a considerable
number of civilian casualties and violations of their rights.

In recent years, cases of internal armed confron-
tations and fighting between the Armed Forces of the
government and illegal armed groups of various kinds of
separatist or opposition movements have been spreading
on different continents. Until recently, these armed conflicts
did not have a clear legal regulation. In addition, the
overwhelming majority of international humanitarian law
provisions are aimed at resolving armed conflicts between
states (out of 500 provisions of the Geneva Conventions
with additional protocols to them, only 20 are aimed at
non-international armed conflicts).

The sovereignty of states also stood in the way of
applying the current legal provisions to solving internal
problems, which, in their opinion, are the prerogative of the
state and do not require internal intervention. Moreover,
the extension of international humanitarian law provisions
to internal armed conflicts would lead to the recognition
of rebels, militants, and other members of armed groups
as subjects of international law, which is unacceptable
for states. At the same time, international humanitarian
law imposes obligations on separatists/rebels, which is

confirmed by the decision of the International Court of
Justice of June 27, 1986 on the dispute between Nicaragua
and the United States: “Article 3 of the Additional Protocol
No. 2 to the Geneva Conventions of 1949 imposes
obligations on Contras”.

At present, almost all states perceive the need for a
legal settlement of armed conflicts of a non-international
nature, which pose no less a threat to people’s lives
and rights than interstate conflicts. The devastating
consequences of the civil war in Russia in the 1920s and in
Spain in the 1930s were more significant in scale than some
international wars. Current situations in Iraq, Syria, Israel,
Ukraine, and other countries clearly indicate the need to
apply international rules on the settlement of relations and
human rights in internal armed conflicts. In this regard,
paragraph 7 of Article 2 of the UN Charter states that the
principle of non-interference does not apply to the use
of coercive measures against states that violate human
and civil rights based on Chapter VII of the UN Charter
“actions against threats to peace, violations of peace, and
acts of aggression”.

Consequently, international law in the field of
human rights protection deliberately interferes in the
internal affairs of states to achieve the main goal of
ensuring the protection and respect of human dignity.
International legal protection of human rights in situations
of non-international armed conflicts is based on the general
principles of modern international law, as well as on the
fundamental principles of the law of armed conflicts
(humanity; non-discrimination of war victims; international
legal responsibility of states and criminal liability of
individuals). An essential milestone on this path was the
inclusion of a special Article 3 common to all conventions
in the Geneva Conventions, which directly covers armed
conflicts that are not international in nature and arise on
the territory of one of the High Contracting Parties. This
made it possible to extend the protection standards of the
Geneva Conventions to categories of combatants that were
not previously covered by it [15].

As for the situation in Ukraine, its qualification
as part of the classification of an armed conflict of an
international or non-international nature remains a debatable
issue. Regardless, in 2015, international organisations
adopted a range of decisions regarding the need to solve
a considerable number of problems of ensuring human
rights in the context of armed conflict and occupation.
This issue became the subject of resolutions of the UN
Security Council, the OSCE Parliamentary Assembly,
PACE, which considered the issues of refugees and
internally displaced persons, illegally detained citizens of

1. Geneva Convention (I) for the Amelioration of the Condition of the. Wounded and Sick in Armed Forces in the Field. (1949, August).
Retrieved from https://www.icrc.org/en/doc/assets/files/publications/icrc-002-0173.pdf.

2. Geneva Convention (II) for the Amelioration of the Condition of the Wounded, Sick and Shipwrecked Members of Armed Forces
at Sea. (1949, August). Retrieved from https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.31_GC-II-EN.pdf.
3. Geneva Convention (III) relative to the Treatment of Prisoners of War. (1949, August). Retrieved from https://www.un.org/en/
genocideprevention/documents/atrocity-crimes/Doc.32 GC-III-EN.pdf.

4. Geneva Convention (IV) relative to the Protection of Civilian Persons in Times of War. (1949, August). Retrieved from
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.33 GC-IV-EN.pdf.
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Ukraine, compliance with the Minsk agreements [16; 17]".
From the very beginning of the armed conflict in Ukraine, the
OSCE took an active part in monitoring and control over the
observance of citizens’ rights in conflict territories [18; 19].
The armed conflictin Ukraine has led to the need to introduce
substantial changes to the current legislation and adopt
new regulations. There was also an increase in accession
to international provisions and ratification of international
documents. Thus, Ukraine has assumed obligations to
classify enforced disappearances as crimes in national law,
in particular as crimes against humanity?. In addition, at the
legislative level, the date of the beginning of the temporary
occupation of part of the territory of Ukraine is determined —
February 20, 20143, This was also largely due to expert
opinions that the annexation of Crimea and the fighting in
the Donbas Region led to a considerable deterioration in
people’s rights in Ukraine [13]. The impact of the armed
conflict on this process has been noted since 2014 [20; 21].

The legal basis for the status of foreign combatants
taking part in the armed conflict in Ukraine on both sides
is also defined, which takes into account the provisions of
international humanitarian law on these issues*. One of the
main regulations on the settlement of issues under study
was the law on ensuring the rights and freedoms of citizens
in the temporarily occupied territory of Ukraine adopted
in 2015 [22; 23]. In addition, the current situation has
forced Ukraine to make certain changes to the previously
adopted provisions of international law, in particular the
International Covenant on Civil and Political Rights and
the Convention for the Protection of Human Rights and
Fundamental Freedoms®. Certain rights of citizens, both
directly on the territory of the conflict and in other regions
of Ukraine, in particular the right of free movement,
choice of place of stay and residence, have undergone
changes in legal regulation®. However, in practice,
despite a significant breakthrough in legal regulation, the
situation with the protection of citizens’ rights has not been
sufficiently improved. This is also evidenced by the reports
of the Office of the United Nations High Commissioner for

Human Rights on various issues related to human rights
violations during the armed conflict in Ukraine [24-27].

At the same time, according to the survey results,
25.8% of Ukrainians believe that in 2020, the provision
of human rights and fundamental freedoms in Ukraine has
significantly worsened. 5% believe that the situation has
improved, 25.8% — that the situation has worsened, 18% —
that with some rights the situation has improved, and
worsened with others, 35.7% believe that almost nothing
has changed, 15.6% found it difficult to answer [28; 29].
On a 5-point scale, respondents rated respect for cultural
rights at 3.2 points, political rights — 3.12 points, civil
rights and freedoms — 2.91 points, environmental rights —
2.46 points, social and economic rights — 2.46 points.
The study was conducted on October 6-19, 2020 by the
ZMINA Human Rights Centre and the Ilko Kucheriv
Democratic Initiatives Foundation with the support of the
Human Rights for Ukraine Project, which is implemented
in Ukraine by UNDP and funded by the Danish Ministry of
Foreign Affairs. The survey was conducted in all regions
of Ukraine, except for territories not controlled by the
Government of Ukraine.

Recent events caused by the pandemic have
increased the difficulties for the people in the war zone.
“The closure of entry and exit checkpoints has divided
families, deprived people of the opportunity to receive
social benefits and restricted access to medical care and
education”, said Matilda Bogner, head of the UN Human
Rights monitoring mission in Ukraine’. The first decision of the
ECHR in the case “Ukraine v. Russia” on January 14, 20218,
which recognised the fact of human rights violations in the
occupied Crimea, should be recognised as a positive aspect
of the international level [30; 31].

CONCLUSIONS

World development demonstrates that mass violations of
human rights and freedoms, including the most important
right — the right to life, constitute the result of armed
conflicts, which are largely not international. They are

1. Resolution 2028 “The humanitarian situation of Ukrainian refugees and displaced persons”. (2015, January). Retrieved from
http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=21480.

2. Law of Ukraine No. 525-VIII “On Ukraine’s Accession to the International Convention for the Protection of All Persons from
Enforced Disappearance”. (2015, June). Retrieved from https://zakon.rada.gov.ua/laws/show/525-19#Text.

3. Law of Ukraine No. 685-VIII “On Amendments to Certain Laws of Ukraine Concerning Determination of the Date of Commencement
of Temporary Occupation”. (2015, September). Retrieved from https://zakon.rada.gov.ua/laws/show/685-19#Text; Law of Ukraine
No. 1207-VII “On Ensuring the Rights and Freedoms of Citizens and the Legal Regime in the Temporarily Occupied Territory of
Ukraine”. (2014, April). Retrieved from https://zakon.rada.gov.ua/laws/show/1207-18#Text.

4. Law of Ukraine No. 716-VIII “On Amendments to Certain Legislative Acts of Ukraine Concerning Military Service in the Armed Forces
of Ukraine by Foreigners and Stateless Persons”. (2015, October). Retrieved from https://zakon.rada.gov.ua/laws/show/716-19#Text.

5. Resolution of the Verkhovna Rada of Ukraine No. 462-VIII “On the Statement of the Verkhovna Rada of Ukraine “On Ukraine’s
Derogation from Certain Obligations Defined by the International Covenant on Civil and Political Rights and the Convention for the
Protection of Human Rights and Fundamental Freedoms”. (2015, May). Retrieved from https://zakon.rada.gov.ua/laws/show/462-19#Text.
6. Resolution of the Cabinet of Ministers of Ukraine No. 367 “On approval of the Procedure for entry into and exit from the temporarily
occupied territory of Ukraine”. (2015, June). Retrieved from https://zakon.rada.gov.ua/laws/show/367-2015-%D0%BF#Text.

7. Law of Ukraine No. 685-VIII “On Amendments to Certain Laws of Ukraine Concerning Determination of the Date of Commencement
of Temporary Occupation”. (2015, September). Retrieved from https://zakon.rada.gov.ua/laws/show/685-19#Text.

8. Law of Ukraine No. 1207-VII “On Ensuring the Rights and Freedoms of Citizens and the Legal Regime in the Temporarily Occupied
Territory of Ukraine”. (2014, April). Retrieved from https://zakon.rada.gov.ua/laws/show/1207-18#Text.
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mainly violated by the actions on the territory of the state of
certain forces seeking a political coup, seizure of power or
secession and the establishment of their own state, pursuing
separatist goals, creating illegal armed formations, and
conducting open hostilities against the state authorities.
In response, the state is bound to use force and introduce
changes to the legal regulation of the situation in national
legislation in order to preserve law and order, protect the
rights and freedoms of citizens.

Consequently, the purpose of international
humanitarian law is to protect the lives and rights of people
in extreme situations of war and armed conflict, primarily

from brute force. The provisions of international law
constitute the result of a compromise of various interests,
primarily the interests of achieving military goals and
humanitarian considerations, which is resolved through
the application of humanitarian law provisions that restrict
the use of force during armed conflicts of an international
and non-international nature. Fundamental changes in
the nature of modern wars and armed conflicts introduce
substantial changes to national legislation and modern
international humanitarian law and international human
rights law, including in Ukraine.
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binosoocvkuii pationnuii cyo Jlyeancokoi oonacmi

binosoocvk, Yrpaina

Kageopa npasosoeo 3abesneuenns

Biiicvroguti incmumym

Kuiscoxuii nayionanvnuil ynisepcumem imeni Tapaca [llesuenka
Kuis, Yxpaina

Opiii Ouekcanaposud boopos

T'enepanvuuii wuma6b 36potinux cun Ykpainu
lsano-DPpankiscbKuil OKPYHICHUU AOMIHICIMPAMUBHULL C)YO
lsano-Ppankiecok, Yrpaina

Ynpaeninna npasosozo 3abesneuens

Minicmepcmeo oboponu Yrpainu

Kuis, YVxpaina

AOTPUMAHHSI TEHAEPHOI PIBHOCTI SIK CK/AAAOBA
IUBLABHOTI'O AEMOKPATMYHOI'O KOHTPOAIO HAA
BIMICbKOBOIO OPTAHI3ALICIO AEP2KABA

AHOTAWIA. AHAN3 YUCTeHHUX HAYKOGUX NYONiKayil cei0uums Heabusiky aKmyalbHICMb [eHOEePHUX O0CHIONCeHb HA
CyuacHomy emani YKpaiHCbKo20 CYCHIIbHO2O PO36UMKY, NPAKMUYHO V 6CIX chepax coyianrvuux eionocun. Lo o
cmocyemu sl 3a6e3neueHHs. napumemHnol y4acmo Yon08iKie i JHCIHOK Y (hyHKYIOHYSAHHI 60€HHOI opeanizayii Oepoicasu —
Mo peanizayis makozo reH0epHo2o DANAHCY CRPUSE NOTINUEHHIO YUBLTLHO20 KOHMPOIIO HAO HElO 3a605KU MONCIUBOCNI
PO36UMKY NOMEHYIANY KOHMPOMIOIOYUX OP2AHI6 6 TEHOEPHUX NUMAHHAX, CHPUSHHIO U000 HANA200JCEHHs JIanocy Midc
CRIIbHOMOIO MA OPeAHAMU KOHMPOJIO, 3AJYYEHHIO Y8acU 2POMAOCbKOCMI 00 Npooiem nio36ImHOCMI [HCMUmymie
oanoi opeanizayii. OCHOBHOW Memoio O0aHoi pobomu € GUCEIMIEHHS CMAHy OOMPUMAHHS TeHOePHOI PIBHOCMI Y
BIUCLKOGIL OpeaHizayii 0epacasu yepes npusmy 30iUCHEeHHs. YUBIIbHO2O0 0eMOKPAMUYHO20 KOHmpono. Busnaueno cman
3aKOHO0ABYO20 YPe2YIO8aHHs NOHAMNISL GILICbKOBOI Opeanizayii depoicasu ma yusiibHo2o 0eMOKPAMULHO20 KOHMPOTIO.
Ipoananizosano 3anposadicents rendephoi nepcnekmugu 6 Yxpaini 6 00caioxcysaniu npooiemamuyi ma OUHAMIKY
BCMANOBNIEHHS TeHOEPHO20 OAnNancy y GIliCbKosIl opeanizayii 0epicasu; 6nauG Ha HAA6HI MEHOeHYil 3aKOHO0a8YuUx
iniyiamus. Koncmamosano, wjo cyuacna ykpaincoka apmis OLI6UI00 MIPOIO € «4ON0GIHOI0Y, JHCIHKU XOU I OONYCKAIOMbCS
00 BilICbKOBOT CIYIICOU, OOHAK YUACMI Y NPUTUHAMMSL CYCRIIbHO 8AXNCIUBUX PIleHb He 6epymb, BUCOKUX GILICbKOBUX NOCAO
He 3alMaloms, Kap '€pHe 3poCcmanisi OJis HUX ympyoHeHe. 3a3Ha14eHo 0CHOGHI npobiemu peanizayii renoeproi pisHocmi 6
3opotinux cunax Yrpainu ma inwux cmpyxkmypax Cun 06oponu Ypainu, siki 6i16utor0 Mipoio [pyHmyomsCsi Ha CYCRIIbHUX
cmepeomunax 3a30ane2iob GU3HAYEHUX poieil Ois HonosiKie i cinox. Oxapakxmepuzo8ano YUGLIbHUL KOHMPOlbL HAO
30POUHUMU CULAMU K COYLATbHO-NONIMUYHULL NPOYeC 6 OaHill cepi
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RESPECT FOR GENDER EQUALITY AS A COMPONENT OF
CIVILIAN DEMOCRATIC CONTROL OVER THE
MILITARY ORGANISATION OF THE STATE

Abstract. The analysis of numerous scientific publications demonstrates the great relevance of gender studies at the
current stage of Ukrainian social development, in almost all spheres of social relations. As for ensuring equal participation
of men and women in the functioning of the military organisation of the state, the implementation of such a gender
balance contributes to improving civilian control over it through the possibility of developing the capacity of regulatory
bodies in gender issues, promoting dialogue between the community and control bodies, and drawing public attention
to the problems of accountability of institutions of this organisation. The main purpose of this study is to highlight the
state of gender equality in the military organisation of the state through the lens of civilian democratic control. The study
determined the state of legislative regulation of the concept of military organisation of the state and civil democratic
control. The study analysed the introduction of a gender perspective in Ukraine in the subject matter and the dynamics
of establishing a gender balance in the military organisation of the state; the impact on existing trends of legislative
initiatives. It is stated that the modern Ukrainian army is mostly “male”. Despite the fact that women are allowed to serve
in the military, they do not take part in making socially important decisions, they do not hold high military positions,
and career growth is challenging for them. The study identified the main problems of implementing gender equality in
the Armed Forces of Ukraine and other structures of the Defence Forces of Ukraine, which are more based on social
stereotypes of pre-defined roles for men and women. Civil control over the Armed Forces is described as a socio-political
process in this area

Keywords: gender; civil democratic control, military organisation, gender balance, Armed Forces, military personnel

INTRODUCTION

Over the past decades, international and regional that women still make up only 4.2 percent of military

organisations and states have adopted numerous regulations
and commitments to ensure gender equality and the
inclusive and meaningful participation of women in all
areas of society. This process began with the adoption
of the United Nations Convention on the elimination
of all forms of discrimination against women in 1979'.
Studies of international organisations indicate that there
is a correlation between gender inequality and society’s
propensity for civil or interstate conflicts [1]. The report
on gender equality in the SPECA countries (UN Special
Programme for the Economies of Central Asia) notes

personnel in United Nations peacekeeping missions; new
data released in May 2019 show record levels of political
violence against women; only 41 percent of Member States
have adopted National Action Plans on women and peace
and security, and only 22 percent of all plans at the time of
adoption included a budget for their implementation [2].
The National Action Plans for the implementation of
the SCR (Security Council Resolution) of the UN No. 1325%,
drawing on the activities of women groups and on the
experience of conflict, have provided a key basis for bringing
together and increasing transparency of various aspects

1. United Nations Convention About the liquidation of all forms of discrimination against women. (1979, December). Retrieved from

https://zakon.rada.gov.ua/laws/show/995 207#Text.

2. Security Council, Resolution 1325. (2000, October). Retrieved from https://www.osce.org/files/f/documents/d/d/75309.pdf.
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concerning the role of women in ensuring peace and
security: from the right to vote and represent in political
and supervisory bodies to increasing the number of women
in the security forces, army, and police. The security sector,
which is based on human security, takes into account the
needs of men, women, boys and girls, ensures the full and
rightful participation of women in meeting the needs of the
entire population and contributes to the creation ofa peaceful
and reliable society [3]. The presence of armed forces with
a more pronounced diversity of personnel, as well as with
a wider composition of regulatory bodies, leads to a change
in society’s views on who is the defender and who is the
one protected, which makes security issues a matter of
concern for the entire society. Similarly, systematic gender
mainstreaming can transform the image of the armed forc-
es from an institution primarily associated with violence
and warfare to an institution more closely linked to peace
consolidation and democratisation. Many studies among
scientists around the world investigate the consideration of
the functioning of the military organisation of the state [4-6],
but they practically do not concern its gender aspects [7-11],
or only its individual aspects [12-14]. Analytical materials
based on the results of expert opinions of various agencies and
organisations [5] or methodological materials [15; 16], elec-
tronic publications [17; 18] and conference abstracts [19; 20]
are generally in open access.

Despite the growing attention to the military
organisation of the state, the adoption of measures to
reform the Armed Forces in Ukraine after the events of
2014 and the introduction of the Anti-Terrorist Operation
and the Joint Forces Operation, there was almost no
increase in the number of publications covering gender
aspects in this area in the scientific community. Even the
adoption of relevant acts on gender issues, including in the
field of ensuring national security of the state, also did not
lead to an increase in scientific interest in this issue, and in
particular in the military organisation of the state. Notably,
the Ministry of Defence of Ukraine and the General Staff
of the Armed Forces of Ukraine can be considered the
only agencies that have taken an active position on this
issue and started performing the main goals of partnership
with NATO in gender aspects of military service and
the provisions of UN Security Council Resolution 1325
“Women, Peace, Security”!. In addition, Ukraine is the only
state that adopted UN Security Council Resolution 1325
under conditions of war. Thus, the implementation and
provision of gender parity as a component of civilian
democratic control over the military organisation of the
state requires special attention on the part of scientists and
military practitioners.

1. MATERIALS AND METHODS

The methodological framework of the study comprises a
set of philosophical, general scientific, and special legal
methods of scientific cognition. The applied methodology
made it possible to identify the main problems of

establishing and implementing gender equality in the
military organisation of the state; to develop the main
directions for solving gender problems. The methods
used allowed the authors to obtain reliable and reasonable
conclusions and results. As one of the main methods of
analysis, comparative analysis was used, which allowed
comparing the Ukrainian practice of realising the gender
issue in the military organisation of the state with the
legal framework for regulating the object of research in
other countries and at the international level, as well as in
national practice in the dynamics of recent years.

At the theoretical level of the analysis, the main
provisions of the legislative framework for regulating the
right of women’s access to the structures of the military
organisation of the state at the international, foreign, and
national levels were studied. The descriptive method made
it possible to present the results of the study in a logical
sequence. The research also uses methods of synthesis,
analogy, system, classification and analytical. The
normative method is used to analyse aspects of issues that
arise within the framework of legal regulation of women’s
rights in the context of participation in the military
organisation of the state.

The use of the evaluation method allowed the
authors of the study to draw conclusions regarding the
level of gender equality consideration and implementation
of recommendations of international organisations in
the national legislative system to ensure gender balance.
The study also investigated the main provisions of the
legislative framework for regulating the right of women to
take part in the military organisation of the state and their
status in it.

The synthesis method made it possible to solve
research problems of analysing the primary sources of the
subject matter. And the application of the analytical method
to these primary sources made it possible to identify the
most effective provisions that can be implemented in the
national legal system. Methods of induction and deduction
are used to analyse the content and structure of the
legislative texts, features of legal provisions in the context
of the subject matter. The historical method was used to
analyse the process of establishing gender equality and
developing civil democratic control in rule-making and
legal doctrine at different stages of state development.

The genetic method made it possible to identify the
stages in the evolution of women’s right of access to take
part in the military organisation of the state, establish their
sequence over time and trace how and under the influence
of what factors the provisions governing them changed,
as well as civil democratic control developed. Due to
the structural and functional analysis, it was possible
to consider the features of the structure of the military
organisation of the state and control over the compliance
of these structural elements with gender perspectives, their
interaction with each other and with other institutions
whose activities in affect these issues in a certain way.

1. Order of the Cabinet of Ministers of Ukraine No. 113-r. “On approval of the National Action Plan for the implementation of
UN Security Council Resolution 1325 “Women, Peace, Security” for the period up to 2020”. (2016, February). Retrieved from

https://www.kmu.gov.ua/npas/248861725.
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2. RESULTS AND DISCUSSION

The military organisation of Ukraine as a state comprises:
the Armed Forces of Ukraine and other components of
the State Defence Forces and law enforcement agencies
(the Security Service of Ukraine, the National Guard of
Ukraine, the State Special Transport Service, the State
Special Service of Communications and Information
Protection, the State Security Department of Ukraine) and
other military formations established in accordance with
the law. The Armed Forces are a specific organisation of
government bodies, military formations, institutions, and
organisations that for a part of it. The latter, as a state
military organisation, are structurally part of the military
organisation of the state and act as a basic component of
the military organisation of the state. Ukraine has adopted
fundamental laws “On Defence of Ukraine™', “On National
Security of Ukraine™?, which allow governing legal relations
on general issues of organisation and development of the
Armed Forces, other troops, military formations and bodies,
issues of military duty and military service, social protection
of military personnel. At the same time, the regulatory
framework of the military organisation of the state is
not a single integral system that would allow regulating
the issues of ensuring the military security of the state in
accordance with the legislative procedure.

The Law of Ukraine “On National Security” does
not say a word about the military organisation of the state.
The laws “On Military Construction”, “On the Military
Organisation of the State”, “On Territorial Defence™ and
others have not yet been adopted. Legislative acts in this
area are more outdated*’, have numerous amendments and
revisions, which necessitates the adoption of new statutory
documents. Thus, the Law of Ukraine “On Democratic
Civilian Control over the Military Organisation and Law
Enforcement Bodies of the State” (repealed) defines a
military organisation of the state as aset of public authorities,
military formations, covered by a single leadership and
established in accordance with the Constitution and laws
under the democratic control of society and, in accordance
with the Constitution and laws of Ukraine, directly aimed
at protecting the interests of the state from external and
internal threats; the law also defines the democratic civilian
control over the military organisation and law enforcement

agencies as a set of legal, organisational, informational
measures to ensure strict observance of the rule of law and
openness in the activities of all components of the military
organisation and law enforcement agencies of the state,
promotion of their effective activities and performance of
their functions, strengthening state and military discipline®.

The Law of Ukraine “On the Fundamentals of
National Security of Ukraine” (repealed) also contained
the definition of the military organisation of the state as
a set of state authorities, military formations established
in accordance with the laws of Ukraine, whose activities
are under democratic civilian control by society and are
directly aimed at protecting the national interests of
Ukraine from external and internal threats. These laws
lost their force with the adoption of the Law of Ukraine
“On National Security of Ukraine”, where there is no
definition of the military organisation of the state, but the
concept of democratic civil control is covered as a set of
legal, organisational, informational, personnel, and other
measures carried out in accordance with the Constitution
and laws of Ukraine to ensure the rule of law, legality,
accountability, transparency of security, and defence sector
bodies and other bodies whose activities are related to the
restriction in certain cases of human rights and freedoms,
promoting their effective activities and performing the
functions assigned to them, strengthening the national
security of Ukraine. Unfortunately, these regulations do
not in any way regulate the gender aspects of women’s
participation in the military organisation of the state.

The integration of gender equality in the security,
defence, and military protection sectors of the state is
important for any country for the following reasons:

— ensuring respect for universal principles of human
rights;

— improving the effectiveness of management decisions
made with the participation of men and women;

— the use of gender equality ensures a balance both in
operational management and in the future.

The beginning of the implementation of the gender
perspective in Ukraine was realised through the Law of
Ukraine “On Ensuring Equal Rights and Opportunities
for Women and Men® and the Presidential Decree “On
Improving the Work of Central and Local Executive

1. Law of Ukraine No. 1932-XII “On defense of Ukraine”. (1991, December). Retrieved from https://zakon.rada.gov.ua/laws/show/1932-12#Text.
2. Law of Ukraine No. 2469-VIII “On the national security of Ukraine”. (2018, June). Retrieved from https://zakon.rada.gov.ua/laws/
show/2469-19#Text.

3. Draft Law No. 4504. “On territorial defense”. (2020, December). Retrieved from http://wl.cl.rada.gov.ua/pls/zweb2/
webprocd 17pf3511=70682.

4. Law of Ukraine No. 1934-XII. “On the Armed Forces of Ukraine”. (1991, December). Retrieved from https://zakon.rada.gov.ua/laws/
show/1934-12#Text.

5. Resolution of the Verkhovna Rada of Ukraine No. 1659-XII “On the concept of defense and construction of the Armed Forces of
Ukraine”. (1991, November). Retrieved from https://zakon.rada.gov.ua/laws/show/1659-12#Text.

6. Law of Ukraine No. 975-IV (repealed) “On democratic civilian control over the military organization and law enforcement agencies of
the state”. (2003, June). Retrieved from https://zakon.rada.gov.ua/laws/show/975-15#Text.

7. Law No. 964-1IV “On the foundations of national security of Ukraine”. (2003, June). Retrieved from https://zakon.rada.gov.ua/laws/
show/964-15#Text.

8. Law of Ukraine No. 2866-IV “On ensuring equal rights and opportunities for women and men”. (2005, May). Retrieved from
https://zakon.rada.gov.ua/laws/show/2866-15#Text.
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Authorities to Ensure Equal Rights and Opportunities for
Women and Men”'. However, it follows from Article 6 of
the above law that compulsory military service for men
cannot be considered discrimination on the grounds of sex,
and the law allows women to hold mostly “peaceful positions”
in military service’. The changes introduced in 2016°
allowed women to hold positions not only as signalmen,
accountants or cooks, as previously assumed by the current
procedure, but also as grenade throwers, snipers, and
other more than 100 combat specialties. The appointment
should be preceded by appropriate training in educational
institutions of the Armed Forces of Ukraine, taking into
account the level of physical fitness and the ability to moral
and psychological stress in combat conditions. Since 2018,
legislative changes* have made it possible to accept women
for contract service and in the ranks of the Armed Forces
of Ukraine, which practically equalised men and women in
their rights® with the exception of issues of ensuring maternal
and child protection. Similarly, women on an equal footing
with men received the right to be called to active duty, to
enroll voluntarily (under contract), to enroll in the military
reserve, to be in reserve, to be on the military register.

This regulation also removed the previous
restrictions on the age of service for women aged 18-40 —
both on call and under contract. For officers, restrictions on
the ability to perform military service under a contract have
also been lifted. Previously, women had this right only until
the age of 40, at present — until the age limit for military
service of officers. Restrictions on the service of women in
the military reserve were lifted and pregnant women were
exempted from passing training camps, and those with
children under 14 years of age — from carrying out a duty
without their consent. Clearly, the legal status of female
military personnel has currently improved; their number
has increased, including in the highest military positions.
The law establishes the principle of equal military service
for women and men, equal access to positions and military
ranks [21]. To ensure gender equality, women and men,
respectively, are given equal responsibilities under military
service duties. These legislative changes have had a positive
impact on the gender structure of the security and defence
sector. The dynamics of the number of women in military
service in Ukraine is presented in Figure 1.
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Figure 1. Dynamics of the number of women in the Armed Forces of Ukraine

Source: compiled by the author based on data from [22]

As of mid-2016, the number of women who worked
and served in the Armed Forces of Ukraine was 49.552,
including 17.147 female military personnel (8.5%), of
which 2.092 were officers and 14,607 were female sergeants
and soldiers [23; 24]. In 2014, when the war in the Donbas
began, almost 140 thousand people served in the Ukrainian
troops, and during the four years of the war, the number of

military personnel increased by more than 100 thousand
people. In 2020, more than 250 thousand military personnel
serve in the Armed Forces of Ukraine. As of 2016, more than
1.500 female servicemen received the status of a combatant,
more than 600 of them were awarded distinctions of the
Ministry of Defence of Ukraine, and more than 30 were
awarded state awards [25]. In 2018, 25.000 women served in

1. Presidential Decree No. 1135/2005 “On improving the work of central and local executive bodies to ensure equal rights and opportunities for
women and men”. (2005, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1135/2005#Text.

2. Order of the Ministry of Defense of Ukraine No. 337 “On Provisional list of regular positions of privates, sergeants and sergeants”. (2014, May).
Retrieved from https://zakon.rada.gov.ua/laws/show/z0600-14#Text.

3. Order of the Ministry of Defense of Ukraine No. 292 “On approval of changes to the temporary lists of military accounting specialties and
staff positions of privates, sergeants and non-commissioned officers and female servicemen and tariff lists of positions of the above-mentioned
servicemen”. (2016, June). Retrieved from https://zakon.rada.gov.ua/laws/show/z0880-16#Text.

4. Order of the Ministry of Defense of Ukraine No. 627 “On approval of lists of military accounting specialties and staff positions of privates,
sergeants and sergeants and tariff lists of positions of the above-mentioned servicemen”. (2018, December). Retrieved from https://zakon.rada.
gov.ua/laws/show/z1507-18#Text.

5. Law of Ukraine No. 2523-VIII “On amendments to certain laws of Ukraine concerning ensuring equal rights and opportunities for women and
men in military service in the armed forces and other military formations”. (2018, September). Retrieved from https://zakon.rada.gov.ua/laws/
show/2523-19#Text.
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the Armed Forces of Ukraine (in 2017 — more than 23.000),
of which more than 3.000 were officers, and a total of 55.000
women served and worked in the forces. Since 2008, when
there were only 1.800 of them, their number has increased
15-fold. In 2014-2018, 170 thousand servicewomen signed
a contract with the Armed Forces of Ukraine. In 2019, there
were 27 thousand of servicewomen [26; 27].

In 2020, 58 thousand women work and serve in the
Armed Forces of Ukraine, that is, 23% of the total number
of military personnel, of which 29 thousand were in military
service. Among female military personnel, almost 4 thousand
were officers, 7 thousand were sergeants and 17 thousand
were soldiers. In 2020, more than a thousand cadets study
in military educational institutions. More than 12 thousand
women received the status of a combatant [28]. As of 2020,
9,916 women received the status of participants in military
operations, 166 were awarded state awards of Ukraine. Thus,
modern women, who through the lens of long-established
stereotypes about femininity began to acquire masculine
traits, increasing their representation in the Armed Forces
of Ukraine, carrying out military service on a par with men,
moreover — taking an active part in military and special legal
measures of Ukrainian law enforcement agencies, aimed

at counteracting the activities of illegal Russian and pro-
Russian armed groups in the war in eastern Ukraine [29; 30].

Comparing the number of women in the army with
the same in other countries, Ukraine lags far behind in this
indicator. For example, there are more than 200 thousand
women in the US Armed Forces. A comparative analysis of
the career movement of women in the army also indicates
a considerable lag in Ukraine. Thus, in Ukraine, women
have only the rank of senior officers (colonels, more often
in military medicine), as for the rank of general, it is not
awarded to any woman. Meanwhile, in the armies of Great
Britain, the United States, Italy, and France, there are many
female generals. Thus, General D. Holland heads the West
Point Military Academy, where women received the right
to study 50 years ago. In countries such as Germany, Spain,
and Norway, women even serve as Defence Ministers. The
introduction of 19 gender advisers in the Ministry of Defence
of Ukraine since September 2018 should also be noted as a
positive aspect. In the future, it is planned to introduce such
advisers in all military units of the Armed Forces of Ukraine
and structural divisions of the Defence Ministry. The main
problems of implementing gender equality in the Armed
Forces of Ukraine are as follows (Figure 2).

Main problems of gender equality implementation
in the Armed Forces of Ukraine

Insufficient representation of women servicemen in public discourse |

]
—

Insufficient regulation of administrative and living conditions of service |

Gender nihilism guidelines for women’s promotion,
professional development, education

Restrictions on women'’s social rights in terms of compliance with the current
legislation on motherhood and childhood

Presence of a gender-corporate stereotype |

il

Low prestige of a servicewoman in society |

Figure 2. Main problems of gender equality implementation in the Armed Forces of Ukraine

Source: identified by the author

In terms of this study, the results of a survey among
servicewomen are of interest:

— 37% of young women with a fairly high level of
education are dissatisfied with the low-content nature of
military activities, which does not allow for personal self-
fulfilment [31];

— 33% of mothers of military personnel report
difficulties associated with the need to care for children,
especially preschool age [14];

— the prestige of a female serviceman in society: about
32% of female servicemen are rated at an average level,
15% — below average, about 17% — completely absent,
15% — difficult to determine [14].

— the attitude of female military personnel towards their
military career: 46% — have no prospects to make a military
career, 23% — rather have no prospects, 12% — rather have
prospects, 8% — certainly have such prospects [14].

In addition, according to female military personnel,

the infrastructure of the Armed Forces of Ukraine is
equipped to meet the needs of men and excludes women
with their specific needs from the Army [32; 33]. Despite
the fact that these surveys were conducted even before
the introduction of legislative changes to improve gender
perspectives and the intensive development of the state’s
military organisation after the events in the east of the
country, these issues remain unresolved and are still relevant
to date. Civilian control over the Armed Forces as a socio-
political process is a kind of interaction between the state
and society regarding the role of the military organisation
of the state and its security forces [34]. The necessity and
high importance of civil control is conditioned by the
fact that law enforcement agencies can get a high degree
of independence and weight of influence on the national
policy, provided that there is no effective leadership and
control.

One of the first systems of civilian control over
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the army can be considered the model laid down in the
US Constitution of 1789'. According to its provisions,
the Congress is responsible for the formation and support
of the army, its financing, in order to avoid the danger of
concentration of power with the forceful support of the
President. In addition, it is Congress, not the executive
branch, that has the right to declare war to avoid making
hasty decisions that can no longer be changed. At the same
time, according to the Constitution, the president holds the
rank of Commander-in-chief of the Army, the US Navy
and the US police, which gives him quite extensive powers
to repel attacks by foreign states and protect the nation.
However, the US Constitution does not contain
provisions on civil control. This is primarily conditioned
by the fact that the system of civil control during the
development of American statehood, in fact, was
represented by one key principle — the principle of a
citizen-soldier. This principle meant that every citizen
was responsible for protecting the nation and freedoms,
and therefore, if necessary, such citizen would go to war,
which acted in conjunction with the ideology that the
Armed Forces should embody democratic principles and
encourage citizen participation. M. Weber also noted that
the state monopoly on the legitimate possession of force
and the use of this force is one of the main attributes of the
state. Only the state has the right to create and use an army
[35; 36]. The history of the development of civilian control
over the army has developed a number of fundamental
principles for its organisation. Among them, of great
importance for understanding the nature of control over
the army is the thesis that control over the Armed Forces
is the prerogative of the society that created them [37; 38].
One of the main tasks of military reform is
to increase civilian control and control by citizens.
Standing parliamentary committees on defence and civil
society institutions should include men and women who
understand the importance of gender mainstreaming so that
they can ensure that the different needs of men, women,
boys and girls are taken into account in all regulations and
programmes adopted in the defence sector. Women’s civil
society organisations and research institutes involved in

the gender dimension of the state’s military organisation
need to be involved in civil control processes. This will
ensure that an integrated approach to the security concept is
applied. The integration of gender into the military reform
process opens up opportunities for a much wider segment
of the population to be capable of taking an active part in
security and in the work structures that make decisions in
the security sector. This is especially important from the
standpoint of ensuring national support for the activities of
security sector institutions, since women make up as much
as 50% of society [22].

CONCLUSIONS

Democratic governance of the Armed Forces is based
on the participation of civil society in political decision-
making processes and on monitoring the activities of the
Armed Forces. For civil society to perform these roles in
the management of the security sector, it is necessary that:
firstly, it has the capacity to monitor and make a constructive
contribution to political discussions regarding security
priorities, and secondly, that the political environment
allows civil society to play an active role in the military
organisation of the state. A military organisation of the state
is proposed to be understood as an organisation where the
state, represented by authorities, organisations, officials,
and citizens, is organised into a system in such a way that
in case of a military threat to security, each of its elements
would perform its strictly defined functions.

In Ukraine, the solution of the gender issue in the
field of national security and defence has been on pause for
a long time. The global mainstreaming of gender studies
and the increasing gravity of women’s legal status in all
spheres of public life have led to a gender breakthrough
in women’s military service in Ukraine. Today, the
representation of women in the military organisation of the
state, especially in the field of defence, is growing, which
corresponds to global trends in the development of the state.
Military service gains its prestige and becomes interesting
for women, where due to legislative changes, the specifics
of their legal status, as well as the specifics related to
motherhood and childhood are taken into account.
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Jmurtpo BacuiboBuy JIyk’siHOB

Kagedpa miscnapoonozo npusamnozo npasa ma nopiHaIbHO20 NPABO3HABCIEA
Hayionanvnuti ropuouunuii ynieepcumem imeni Apocnasa Myopozo
Xapxis, Ykpaina

Hayionanvna axademisn npasosux nayx Yrpainu
Xapxis, Ykpaina

Bonongnmup Muxosiaiioud CTenieHKo

Kageopa miscnapoonozo npasa
Hayionaneruii ropuouunuii ynisepcumem imeni HApociasa Myopoeo
Xapxis, Yxpaina

I'anna IlaBaiBua IlonomapnoBa

Kageopa icmopii oeporcasu i npasa Ykpainu ma 3apybiscrHux kpain
Hayionansnuii iopuouunuii ynigepcumem imeni Apocnaséa Myopozo
Xapkie, Yxpaina

CBOBOJAA BUPAXKEHHSI IIOT ASIAIB TA ICAAM: YPOKMU
CHARLIE HEBDO

AHoTauisas. Cmamms npucesuena 00CaiONCeHHIO 0COONUBOCIET ICIAMCLKO20 PO3YMIHHSL C80000U BUPAINCEHHSL NO2TSO0LE |
HAI8HOCMI Y YbOMY 38 13KV 3HAUHUX GIOMIHHOCMEN 3 €6PONCUCOKUM PO3YMIHHAM 3Micmy yiei ceoboou. B icnami c6o600a
BUPAdICEHHS NOTISOIB NAKOIC BUSHAEMbCSL, Alle NPU YbOMY MAE C801 Cymmesi ma ycmaineHi ocoonueocmi. 3o0kpema, 8 icnami
icHye abconomna 3abopona Ha 3o0bpadicenns Ilpopoxa Myxammeoa, i mum Oinvuie Ha 1020 KAPUKAMYPHE 300PAINCEHHS.
Tax, 3 mouxu 30py mycynvman, 306pasicenns [lpopoxa Myxammeda i3 cobayoro 20106010 € 0COONUBO YUHIUHUM, OCKLIbKU
6 icnami cobaxa 66aliCaAcMvCsi HEYUCOIO MBAPUHOIO, KOHMAKMU 3 1KoK Hebacani. Taxkoorwc 6 icnami cipopmyeanocs ceoe
yemanene CnputiHamms 2ymopy ma nputiHsimnocmi tioz2o 3acmocysanns. Hanpukiao, 6 iciami ne modicna dcapmoma
sueadysamu Heouruyi abo aaKamu iHuLy JOOUHY, He CIiO Jeapmyseamu i3 0co00i0, CMapuion 3a 6IiKOM, I3 UUMensMiL,
HAYKOBYSIMU, KePIGHUYMBOM, 3 0CO00I0, SIKA HEe PO3YMIE JCApmie, i3 HeSHAUOMUMU MIdC COO0I0 YONO0BIKOM | HCIHKOIO,
Jrcapm mae Oymu HeoOpaIueUM, MAKUM, W0 He NPUHUIICYE SIOHICMb TI00UnU abo ii cim’i; He ModicHa dcapmysamu
Ha 3a00poHeHi meMu, Po3nosioamu 8yIbeapHi iCMopil, po320A0ULY8amu IHMUMHI NOOPOOUYIL, GUKOPUCTNOBYEAMU HAKILEN
mowjo. ITiokpecnioemuvcsi, wo 300pasicents esponetysamu kapukamyp Ha IIpopoxa cnputimacmocst HUMU K NPosié c60000U
BUPAdICEHHs NO2AOI8, HAMOMICIb OJisl MYCYTbMAH MAKi KAPUKAMypu Nopyuiyioms HU3Ky 3a00pOH, w0 6CIMAHOGLEHI
6 icrami, a momy 3a60aiomo 2MUOOKOL 00pasu periciuiHumM [ KYTbMypHUM ROYYMMIM MycyibMaH. Ax nacnioox, maki
00pazu MONCYmob CNPOBOKYEAMU PEiciiH KOHGIIKMU 3 TH0OCOKUMU Jcepmeamu, K ye cmanocs y ciuni 2015 p. 6 6yoieni
peoaxyii ¢ppanyyseroco camupuunoeo womudxcneeuxa Charlie Hebdo. 3aonsa sanobicanns nodionum i 6inbur msajckum
mpazedisim y MauOymubomy i 3HAMMmMs HaAnpyeu y GIOHOCUHAX MIJC MYCYTbMAHAMU MA €BPONEUYIMU, HACAMNeEPeo, 8
€sponeticokomy pezioni, y cmammi 00CIOACYIOMbCSL NPABOSI NIOCMABU Ma YMOGU OJis MOJMCTUGUX JLe2ANbHUX 0OMedICeHD
€80000u upadicents no2nsidie, wo cHOpMYIbOSani 6 YHIGEPCANIbHOMY MidCHaApOoOHoMY npasi, ¥ Koneenyii npo 3axucm
npaeg aoouHU I 0CHOBONON0NCHUX ¢80000 1950 p., a makodxc y oopeunii npakmuyi €eponeticokozo cydy 3 npae i0OUHLL.
Axyenmyemucs ysaea Ha HeoOXIOHOCMI NIO8UUeHHsl 00I3HAHOCMI CYOOI8 SIK HAYIOHAIbHUX CYOI8 EBPONEUCHKUX KDAIH, MAK
i cy0die €sponeticbko2o cy0y 3 npag A0OUHU 3 0COOIUBOCHIAMU ICAAMY K peieii ma 0CoOIUB0CMAMU 81ACHE ICIAMCLKO2O
npasa. [{is 0ocsicnenHs ROCMAGIeHUX 3a60aHb O0CIONCEHHS ABMOPU CIMAMMI BUKOPUCTIATU HUSKY 3A2ANbHO-HAYKOGUX |
cneyianbHux Memoois Ni3HAHHS, 30Kpemd, COYioNo2iuHull, CMamucmuyHull, OlaleKmudHull, QOpMalbHO-CMUIICMUYHULL
AKCIONO2IYHUL, 2EPMEHEGMUYHUL, CUCTEMHUL NOPIGHATbHO-NPABOBUL, (POPMATLHO-IOPUOUYHULL A iH.

KawouoBi cioBa: cxanoan 3 xapuxamypamu, Ooxmpuna icnamy, Kopam, iciamcvke npaso, obmedscenHs c60b600u
supadicenns no2nsdis, npakmuxa €CILI
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FREEDOM OF EXPRESSION AND ISLAM: CHARLIE
HEBDO’S LESSONS

Abstract. This article studies specifics of Islamic understanding of freedom of expression and significant differences between
Islamic and European understanding of that concept. Freedom of expression is recognized in Islam; however; it has significant
and deeply-rooted peculiarities. In particular, Islam strictly prohibits imaging Prophet Muhammad, let alone making cartoons
of him. For instance, from the perspective of Muslims, imaging Prophet Muhammad as a dog is extremely cynical, since a
dog in Islam is an unclean animal inadvisable to contact with. Also, there is long-established perception of humour and its
admissibility in Islam. For example, under Islamic law one shall not tell lies or scare another person; one shall not joke with
an older person, a teacher, a scientist, a manager, a person who does not understand jokes, an unknown man or woman, a
Jjoke shall not be offensive or degrading a man or a family; one shall not joke about prohibited issues, tell dirty stories, disclose
intimate details, resort to insults or slander. The article points out that Europeans perceive drawing cartoons of the Prophet as
freedom of expression. However, in the eyes of Muslims such cartoons constitute violation of a number of prohibitions existing
in Islam and therefore deeply insult their religious and cultural feelings. Such insults may cause religious conflicts with many
victims, like the one that happened in the January of 2015 in the office of Charlie Hebdo French satirical weekly newspaper. To
prevent similar and even more terrible tragedies in the future and release tension between Europeans and Muslims, primarily
in Europe, the article explores the legal framework and conditions for restriction of freedom of expression set out in universal
international law, the European Convention on Human Rights and relevant case-law of the ECHR. The set of the general and
specific scientific methods of research were used by the authors according to the subject and scope of the study: sociological,
statistical, dialectical, formal stylistic, axiological, hermeneutic, systemic, comparative legal method etc.

Keywords: cartoon scandal, doctrine of Islam, Quran, Islamic law, restriction of freedom of expression, case-law
of the ECHR

INTRODUCTION

On 7 January 2015, the international community was
deeply shocked by the tragedy at the office of Charlie Hebdo
(Charlie Weekly) French satirical weekly newspaper. That
day at about 11:30 am, two brothers, Said and Chérif Kouachi,
forced their way into the editorial office and killed 12 people
and injured 11 others with firearms. Among the killed were
two police officers Franck Brinsolaro, 49, and Ahmed
Merabet, 42, and 10 editorial staff members, including the
top journalists and cartoonists of the weekly: Cabu (Jean
Cabut), 76, Elsa Cayat, 54, Charb (Stéphane Charbonnier),
47, Philippe Honoré, 73, Bernard Maris, 68, Mustapha
Ourrad, 60, Michel Renaud, 69, Tignous (Bernard Verlhac),
57, Georges Wolinski, 80. 42-year-old Frédéric Boisseau
was on his first day at work at Charlie Hebdo office.

Following the tragedy, hundreds of thousands of people all
over the world took to the streets with the slogan “Je suis
Charlie” (“I am Charlie”) to show solidarity and support
the freedom of expression [1].

Charlie Hebdo newspaper was founded in 1970.
Since then, its editorial policy has been based on the
premise that humour knows no taboos. The newspaper
constantly published offensive cartoons targeting famous
politicians, public figures and representatives of various
religions. The key motive for the armed attack on the office
was the repeated publishing of offensive cartoons of Islam,
Muslims and Prophet Muhammad in Charlie Hebdo. Also,
it is worth noting that the Charlie Hebdo offices were
attacked after Muslim public organizations had brought
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numerous lawsuits for public offences and incitement to
religious hatred against the newspaper, all of which had
resulted in acquittal of the journalists by French courts.

That is why plenty of world media outlets, including
the top-ranking ones, published articles under a common
title “I am not Charlie”. In particular, David Brooks, an
Op-Ed columnist for The New York Times, directly
accused Charlie Hebdo of “deliberately offensive humour
that newspaper specializes in” [2]. Writer Josh Healy
stated: “Charlie Hebdo is cruel, vulgar, and what in their
eyes would be the harshest criticism possible, just not
funny” [3]. Even Pope Francis commented on the tragedy:
“You cannot provoke. You cannot insult the faith of others.
You cannot make fun of the faith of others” [4].

In this regard K. Giaxoglou studies the emergence and
circulation of hashtags #CharlieHebdo and #JeSuisCharlie
in their polylingual instantiations [5]. F. Giglietto and
Ye. Lee reveal that users of the hashtag #JeNeSuisPasCharlie
employed various discursive strategies and tactics to chal-
lenge the mainstream framing of the shooting as the
universal value of freedom of expression being threatened
by religious extremism, while protecting themselves
from the risk of being viewed as disrespecting victims or
endorsing the violence committed [6]. D. Ghilani et al.
draw historical analogies between the Paris attacks and
past events [7]. Y. Horsman aims to outline the precise
nature of the journal’s sense of humour and its implicit
critique of religion [8]. G. Julin provides a rough guide for
assessing constructive from destructive satire in a world
where satire’s reach and impact can have catastrophic
consequences [9]. F. Peonidis argues that no basic rights of
French Muslims were violated, and no violent actions were
committed against them as a result of their publication [10].
M.N. Politzer and A.O. Alcaraz examine representations
of Islam and Muslims by analyzing The New York Times
and The Wall Street Journal headlines two months before
and after the Charlie Hebdo attack indicating covert
Islamophobia [11]. J. Sumiala et al. study the relationship
between media events and the idea of liveness and
conclude that incidents are interpreted ‘en direct’, but
within the framework of older mnemonic schemes and
mythologization of certain positions (e.g. victims, villains,
heroes) in the narrative. This condition, they claim, further
accelerates the conflict between the different participants
that took part in the event [12]. A. Godioli analyses the
cartoon controversies at the European Court of Human
Rights and discusses how forensic humour studies can set
the basis for a consistent treatment [13].

Authors of this article express their deepest and
sincerest condolences to the people, who were killed
and injured in the tragedy, and aiming to prevent similar
incidents in the future, would like to raise the following
questions: What were the causes of the tragedy? How could
it have been avoided? Could the offensive cartoons (or
other similar content) cause more serious consequences?
And what legal formalities, conditions or restrictions in
modern society may apply to freedom of expression? In
our article, we will deal with these complex issues and try
to find appropriate solutions.

1. MATERIALS AND METHODS

The set of methodological instruments used by the authors
was determined by the subject and scope of the study.
Using sociological and statistical methods, we have found
that the modern European society is undergoing significant
ethnic and religious changes, in part due to the substantial
growth of Muslim populations in most European countries.
An analysis of these changes enables us to make a scientific
prediction regarding the stable trend towards further growth
of the Muslim community and its increasing effect on pan-
European issues. Using philosophical methods, such as the
dialectical approach, we highlight the correlation between
quantitative changes in the structure of society and its
qualitative features. The European society is becoming ever
more multicultural, encompassing the values of different
ethnic and religious social groups. An analysis of classical
European values and Islamic values in regard to freedom
of expression and potential restrictions thereof was done
through the axiological method. It enabled us to identify
significant differences, revealing their historical origins and
the different approaches to legal regulations in this realm.
Specifically, in Europe the concept of freedom of expression
has taken shape alongside the gradual development of the
Western legal tradition, which for centuries implemented
Christian values, and later a secular doctrine of human
rights. Whereas in Islam the concept of human rights stems
from the conviction that only the Almighty is the author of
law and the source of all human rights.

The comparative legal method was used to analyse
the differences between legal regulations of freedom of
speech in European law and Islamic law. The authors utilized
macro- and microcomparison, synchronic and diachronic
comparison, regulatory and operational comparison. The
comparative analysis found that both systems recognize
the fundamental freedom of expression and its importance
for personal and social progress. However, the system of
restrictions on this freedom is markedly different. Thus,
in Islam the divine origin of human rights means they
cannot be restricted or overturned by the state, society
or individual persons. No one has the right to change
their number, content or limitations at their discretion.
Depicting any living creatures and humans, much less
the Prophet Muhammad is strictly prohibited by Islamic
law. An analysis of the operating principles of Islamic
law, namely the personal nature of the law, found that a
Muslim must to obey its norms regardless of the country
of residence or temporary stay. Thus, we have revealed
fundamental and systemic contradictions between both the
values of the two social systems and their legal regulations.
Misunderstanding mutual differences is the key reason for
numerous religious conflicts in modern Europe.

The formal stylistic method was used to analyse the
cartoons of Muslims and the Prophet Muhammad published
in some European outlets, including the French satirical
weekly Charlie Hebdo, that have led to numerous religious
conflicts. Hermeneutic methods were used to interpret this
artistic imagery and conclude that the magazine follows
a specific editorial policy to create and publish Islam-
themed cartoons. The technical legal method and the
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systematic method were used to examine the development
of the practice of the European Court of Human Rights
regarding restrictions on freedom of expression in relation
to the norms and principles of Islamic law. We prove that
at present the ECHR practice remains inconsistent, and in
our opinion one of the reasons for such inconsistency is
that the judges of both national European courts and the
ECHR lack sufficient understanding of Islam as a religion
and the specifics of Islamic law as a separate legal system.
The authors recommend ways of improving the relevant
current laws, which should protect society from further
religion-motivated conflicts.

All the general and specific scientific methods of
research were used in conjunction to accomplish different
objectives within the specified scientific purpose. The authors
have also described a number of unsolved scientific problems
that should form the subject of further scholarly research.

2. RESULTS AND DISCUSSION
2.1. Muslim factor in 21* century Europe

First of all, it is worth mentioning that due to external
migration, the structures of national and religious
communities in Europe have significantly changed over
the last decades. The Islamic community shows the fastest
growth rate in all European countries.

According to the Pew Research Centre, the
number of Muslims in Europe exceeded 25.5 million
people (which is 5% of the total population of European
countries) back in 2016. These figures exclude about 20
million Muslims residing in Russia. The size of the Islamic
community is about 1.2 million people in the Netherlands,
2.8 million people in Italy, 4.1 million people in the UK,
4.9 million people in Germany and 5.7 million people
in France. Moreover, the Islamic population grows not
only in absolute numbers — the share of Muslims in the
total population of European countries also increases.
For instance, the Islamic community accounts for 4.8%
of the population in Italy, 6.1% in Germany, 6.3% in the
UK, 7.1% in the Netherlands and 8.8% in France [14;
15]. According to social predictions, the trend towards
increase of the Islamic population and its share in the
society will persist in the next decades. According to the
Pew Research Centre forecast, the Islamic community in
Europe may reach 14% in 2050. In his turn, Philip Jenkins
of Pennsylvania State University estimates that by 2100,
Muslims will comprise about 25% of Europe’s population
and their influence on the social relations will become more
and more meaningful [16]. At the same time, the last few
decades saw an increase in the number and scale of social
conflicts between the Islamic and other communities in
Europe. For instance, in February 2005, a law prohibiting
the wearing of any signs demonstrating religious affiliation
of a person in public and educational institutions was
adopted in France. Specifically, Muslim women were
prohibited from wearing the hijab, i.e. the traditional

headscarf covering the head and neck except the face. This
led to mass demonstrations by Muslims, who claimed it
was a violation of their rights. In September 2005, Danish
daily Jylland-Posten published 12 cartoons of the Prophet
Muhammad. Some of them showed the prophet with abomb
on his head. Many European newspapers reproduced the
cartoons, which resulted in numerous victims, economic
and political losses for many European countries. In 2007,
Swedish artist Lars Vilks created a series of drawings that
depicted the Prophet Muhammad as a dog. This led to
protests, two terrorist attacks in Stockholm and repeated
attempts upon the life of the author, who now lives under
permanent police protection. A referendum resulting in
banning the construction of new minarets was held in 2009
in Switzerland.

When the first drawings controversy broke out
Charlie Hebdo took a firm stand on protecting of freedom
of expression and against its restriction. As regards the
interaction between European and Muslim cultures,
the newspaper began to pursue a policy of fuelling
Islamophobia. On 1 March 2006, for instance, Charlie
Hebdo published the so-called “Manifest of the Twelve”
(“Manifeste des douze”) calling on all the people of Europe
to oppose to the Islamic threat. Islamism was placed on
a par with Fascism, Nazism, and Stalinism as a major
totalitarian global threat for Europe [17].

It is necessary to mention that in 2006, following the
publishing of the first cartoons of the Prophet Muhammad,
Islamic public organizations Paris Great Mosque and the
Union of Islamic Organizations of France accused the editors
of Charlie Hebdo of inciting to inter-ethnic hatred and sued
them. They claimed that the weekly had insulted Muslims by
publicly abusing a group of people because of their religion
and therefore violated the Law on the Freedom of Press'.
Pursuant to French legislation such violation is punishable by
imprisonment for up to 6 months and a fine of EUR 22,500.
In the first instance, the case was heard by Tribunal de grande
instance de Paris (High Court of Paris). Three cartoons of
the Prophet Muhammad were subject to examination, in
particular the one representing Muhammad wearing a turban
with a bomb in it. During the hearings in the aforementioned
case, the newspaper was supported by famous national
politicians, namely Nicolas Sarkozy, Frangois Bayrou and
Frangois Hollande, who publicly defended the weekly. The
trial ended on 22 March 2007 with acquittal.

The appeal did not result in a review of the first
instance decision. On 12 March 2008, the Court of Appeal
of Paris’ruled that the cartoons were aimed at a certain group
of people and not at the Islamic community in general, did
not represent offences or personal and direct insults against
a group of people because of their religion and did not
exceed the admissible limit of freedom of expression. The
Court of Appeal observed that French society is secular and
pluralistic, which requires respect for all the opinions as well
as the freedom to criticise of religions.

1. Law on the Freedom of the Press. (1881, July). Retrieved from https://www.legifrance.gouv.fr/affichTexte.do?cid Texte=LEGITEX

T000006070722&date Texte=vig.

2. Paris Court of Appeal, 11" Chamber, section A. Judgment. (2008, July). Retrieved from http://www.exculturae.com/charlie-hebdo-

caricatures/.
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Special attention should be paid to Charlie Hebdo’s
2015 response to the death of Alan Kurdi, a 3-year-old
refugee Syrian boy, who drowned crossing the Mediter-
ranean Sea. His lifeless body was washed ashore near
the Turkish city of Bodrum. The photo of the dead boy
shocked the entire world. However, a week later Charlie
Hebdo published another issue mocking the death of
Muslim children. The cartoon published in the newspaper
depicted Alan lying on the beach and featured the caption
‘So close to the aim’. Next to the boy was an advertisement
for McDonald’s that read “Two children’s menus for the
price of one’. It would be interesting to know how Charlie
Hebdo’s journalists would feel if they were the dead boy’s
parents. Would they dare to mock the death of their own
child? Could the death of a child ever be the subject of a
cartoon? What kind of feelings towards Europeans could
such a publication call up in the child’s parents, Syrians,
and Muslims in general? We strongly believe that the
answers to these questions are blatantly obvious.

2.2. Peculiarities of understanding of freedom of
expression in the Islamic world

Unfortunately, it has to be admitted that we, Europeans,
barely understand the doctrine of Islam, specifically the
peculiarities of the Islamic concept of freedom of expression,
which significantly differs from the European one. This
misunderstanding, in its turn, leads to conflicts between
representatives of different cultures. In Islam, the human
rights concept is based on the belief that God is the author
of law and the source of every human right [18]. Due to the
divine origin, human rights granted by Allah may be neither
amended nor cancelled by state, society or individuals.
No one has the right to change them at his/her own discretion.
Freedom of expression is one of the fundamental rights
of a Muslim. Islam considers the human being a creature
that God endowed with a mind which is necessary to find
truth. Freedom of expression is an essential tool on the path
towards truth. In view of this, the assumption that Islam is
a religion hostile to knowledge, science, discussions and
art is completely wrong. The advances made by Islamic
countries in mathematics, astronomy, medicine and other
areas contributed significantly to laying the foundation
for modern European and global science. Admissibility of
different views is recognized even in the matters of theology
and Sharia, which results in the division of Muslims into
Sunni and Shia, as well as numerous religious-law schools
(madhhabs) (madhhabs) [19]. However, it is believed that,
given the limited abilities of man, Allah himself has set
forth some truths. According to Islam, learning such truths
independently is beyond the limits of the human mind and
thinking. These basic doctrines are set out in the Quran
and the Sunnah. They must be believed and not assessed
subjectively. Therefore, from the point of view of a devout
Muslim, the issues categorized as prohibited under the
Sharia need no rational reasoning or proof. At the same
time, Islamic theology attempts to explain the existing
prohibitions at the doctrinal level. Islam requires people
to exercise freedom of expression in cases where it is
beneficial to people. If these freedoms harm people, the
prohibition is in place.

In the framework of legal consequences all Mus-
lim activities may be divided into five categories: oblig-
atory, recommended (encouraged), permissible (neu-
tral), reprehensible (but not punishable) or forbidden
(punishable) [20]. Making images and statues of animate
beings is a prohibited action; specifically it is one of the
76 major sins in Islam [21]. This prohibition is clearly
established in the Quran and derives from the Hadiths of
the Prophet. For instance, the hadith collection Fath al-Bari
tells of a man who came to Ibn Abbas and said: “O Abu
Abbas, I am a man who lives by what his hands make, and
I make these images”. Ibn Abbas said: “I will only tell you
what I heard the Messenger of Allah say. I heard him say:
“Whoever makes an image, Allah will punish him until he
breathes life into it, and he will never be able to do that”.
The man became very upset. So, Ibn Abbas said to him:
“Woe to you! If you insist on making images, then make
images of these trees and everything that does not have a
soul (994 (2225))” [22]. The collection of hadiths (Sunnah)
is one of the primary sources of Islamic theology and law
along with the Quran. The practice established by the
Prophet Muhammad is sacred and must be strictly followed
by all devout Muslims. To make it more understandable to
a Western reader, it may be compared to case law in the
English legal system. Islamic theology explains the origin
of this rule as the prohibition against imitating Allah, who
has created everything, as well as the prohibition against
worshiping idols and other gods, who almost always
had a certain artistic representation. Over the years, the
prohibition against depicting people and animals ceased to
be strict, especially among the Shia.

These rules used to be interpreted quite ambig-
uously when it came to photographic images of animate
beings. Lately Islamic theologians authorized to issue
fatwas have acknowledged that photographic images are
permitted, subject to certain limitations. For instance,
according to a fatwa by Yusuf al-Qaradawi, one of the most
respected modern Islamic theologians and chairman of the
International Union of Muslim Scholars, photography
is not an act of creation prohibited in hadiths, but only a
mirroring of reality. Therefore, the scholar has concluded
that photography is unlike the work performed by sculptors
and painters [23]. The same applies to depicting the
Prophet Muhammad. For the majority of Muslims, the
prohibition is absolute , i.e. any images of Muhammad and
any other Islamic prophets are unconditionally prohibited
and considered idolatry. They are considered perfect and
immaculate figures and therefore may not be subject to
any artistic interpretation, particularly if it may lead to
disrespect or insult to the prophets. A key to understanding
the angry response of Muslims to cartoons of the prophet is
the perception of roles and limitations in Islamic humour.
Islam encourages bringing joy to other people through
humour and jokes. However, no one may exceed the limits
established by God. The joke shall be truthful; one shall
not tell lies or scare another person; one shall not joke
with an older person, a teacher, a scientist, a manager, a
person who does not understand jokes, an unknown man or
woman; a joke shall be smart, relevant and understandable,
it shall not be offensive or degrading a man or a family;
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one shall not joke about prohibited issues, tell dirty stories,
disclose intimate details, resort to insults or slander [24].
It is important to realize that the cartoons by Lars Vilks
depicting the Prophet Muhammad as a dog were perceived
by Muslims as extremely cynical, since a dog in Islam is an
unclean animal that should not be touched.

Therefore, we can conclude that cartoons of the
Prophet Muhammad violated a number of prohibitions
existing in Islam and hurt the innermost feelings of
Muslims. Faith and religious shrines are at the top of
the hierarchy of values protected by Islam. All other
values protected thereby, namely life, mind, family and
wealth are subordinate to the major values [25; 26]. The
nature and magnitude of Muslims’ negative response to
the aforementioned situation equally stem from Islamic
premises. Islam obliges Muslims to protect their faith and
beliefs using the force of arms if necessary. So may the
freedom of expression be absolute? Obviously not, since
absolute freedom of expression may provoke a religious
(civilizational) war between Muslims and Christians.
One can only imagine how long such a war may last,
what forms and consequences it may have. Therefore, by
protecting absolute freedom of expression the European
society may cause significant human losses and lose all its
rights and freedoms (including the freedom of expression)
and, possibly, its own civilization. Hence, we suggest
considering the legal framework and conditions for
restricting freedom of expression in Europe and globally.

2.3. Legal framework and conditions for restriction of
fireedom of expression in Europe and globally

The legal framework and conditions for restriction of freedom
of expression globally are set out primarily in Article 29(2)
of the Universal Declaration of Human Rights', which states
that “In the exercise of his rights and freedoms, everyone
shall be subject only to such limitations as are determined
by law solely for the purpose of securing due recognition
and respect for the rights and freedoms of others and of
meeting the just requirements of morality, public order and
the general welfare in a democratic society”. Article 19(2)
of the International Covenant on Civil and Political Rights?
also contributes to such a framework. Article 19(3) of
the Covenant stipulates that “The exercise of the rights
provided for in para 2 of this Article carries with it special
duties and responsibilities. It may therefore be subject
to certain restrictions, but these shall only be such as are

provided by law and are necessary: (a) For respect of the
rights or reputations of others; (b) For the protection of
national security or of public order (ordre public), or of
public health or morals”.

The key to restricting of freedom of expression is
the “necessity” of such restriction in a democratic society.
In particular, according to para 10 of Siracusa Principles
on the Limitation and Derogation of Provisions in the
International Covenant on Civil and Political Rights?,
whenever a limitation is required in the terms of the
Covenant to be “necessary”, this term implies that the
limitation: “(a) is based on one of the grounds justifying
limitations recognized by the relevant article of the
Covenant, (b) responds to a pressing public or social need,
(c) pursues a legitimate aim, and (d) is proportionate to
that aim. Any assessment as to the necessity of a limitation
shall be made on objective considerations”. However, the
scope of a limitation referred to in the Covenant shall not
be interpreted so as to jeopardize the essence of the right
concerned (para 2) and in applying a limitation, a state
shall use no more restrictive means than are required for
the achievement of the purpose of the limitation (para 11).
The burden of justifying a limitation upon a right
guaranteed under the Covenant lies with the state (para 12).
In turn, Principle 1.3 of the Johannesburg Principles on
National Security, Freedom of Expression and Access to
Information® proclaims that: “to establish that a restriction
on freedom of expression or information is necessary to
protect a legitimate national security interest, a government
must demonstrate that: (a) the expression or information at
issue poses a serious threat to a legitimate national security
interest; (b) the restriction imposed is the least restrictive
means possible for protecting that interest; and (c) the
restriction is compatible with democratic principle”.

General Comment No. 34 “Article 19: Freedoms
of opinion and expression™ stipulates that restrictions
must be “necessary” for a legitimate purpose (para 33)
and restrictions must not be overbroad (para 34). What is
more, when a State party invokes a legitimate ground for
restriction of freedom of expression, it must demonstrate
in specific and individualized fashion the precise nature
of the threat, and the necessity and proportionality of
the specific action taken, in particular by establishing a
direct and immediate connection between the expression
and the threat (para 35). For instance, para 7.3 of the
Communication No. 926/2000, Shin v. Republic of

1. Universal Declaration of Human Rights. (1948, December). Retrieved from https://www.ohchr.org/EN/UDHR/Documents/UDHR

Translations/eng.pdf.

2. International Covenant on Civil and Political Rights. (1966, December). Retrieved from https://www.ohchr.org/en/professionalinterest/

pages/ccpr.aspx.

3. Siracusa Principles on the Limitation and Derogation of Provisions in the International Covenant on Civil and Political Rights.
Annex, UN Doc E/CN.4/1984/4. (1984, September). Retrieved from https://www.uio.no/studier/emner/jus/humanrights’/ HUMRS5503/

h09/undervisningsmateriale/SiracusaPrinciples.pdf.

4. The Johannesburg Principles on National Security, Freedom of Expression and Access to Information. (1995, October). Retrieved
from https://www.article19.org/wp-content/uploads/2018/02/joburg-principles.pdf.
5. General Comment No. 34. “Article 19: Freedoms of opinion and expression”. (2011, July). Retrieved from https://www?2.ohchr.org/

english/bodies/hrc/docs/ge34.pdf.

6. Communication No. 926/2000 “Case Shin v. Republic of Korea”. (2004, March). Retrieved from https://www.ohchr.org/Documents/

Publications/SDecisions Vol8en.pdf.
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Korea® states that the State party must demonstrate in
specific fashion the precise nature of the threat to any of
the enumerated purposes caused by the author’s conduct,
as well as why seizure of the painting and the author’s
conviction were necessary. Preamble of the Human Rights
Council Resolution 7/36' stresses the need to ensure
that invocation of national security, including counter-
terrorism, is not used unjustifiably or arbitrarily to restrict
the right to freedom of opinion and expression. Report of
the Special Rapporteur on the promotion and protection of
the right to freedom of opinion and expression”in para 19
emphasizes that Governments must “demonstrate the risk
that specific expression poses to a definite interest in
national security or public order, that the measure chosen
complies with necessity and proportionality and is the
least restrictive means to protect the interest, and that any
restriction is subject to independent oversight”.

2.4. Legal framework and conditions for restriction of
fireedom of expression in the practice of the European
Court of Human Rights

Article 10(2) of the European Convention on Human Rights?
provides the legal framework and conditions for restriction
of freedom of expression: “The exercise of these freedoms,
since it carries with it duties and responsibilities, may
be subject to such formalities, conditions, restrictions or
penalties as are prescribed by law and are necessary in a
democratic society, in the interests of national security,
territorial integrity or public safety, for the prevention of
disorder or crime, for the protection of health or morals,
for the protection of the reputation or rights of others,
for preventing the disclosure of information received in
confidence, or for maintaining the authority and impartiality
of the judiciary”. The application of the above provision
is described in the relevant documents of the Council of
Europe and case-law of the ECHR. In particular, para 19
of the Guidelines of the Committee of Ministers of the
Council of Europe on protecting freedom of expression
and information in times of crisis* stipulates that “member
states should not use vague terms when imposing
restrictions of freedom of expression and information in

times of crisis. Incitement to violence and public disorder
should be adequately and clearly defined”. On the other
hand, para 23 thereof envisages that “media professionals
need to adhere, especially in times of crisis, to the highest
professional and ethical standards, having regard to their
special responsibility in crisis situations to make available
to the public timely, factual, accurate and comprehensive
information while being attentive to the rights of other
people, their special sensitivities and their possible feeling
of uncertainty and fear”.

Recommendation CM/Rec(2011)7 of the Committee
of Ministers to member states on a new notion of media’
sets out in para 68 that “any action sought against media
in respect of content should respect strictly applicable laws;
above all international human rights law, in particular the
provisions of the European Convention on Human Rights,
and comply with procedural safeguards. There should
be a presumption in favour of freedom of expression
and information and in favour of media freedom”. The
purpose of the Recommendation has been to ensure
the highest protection of media freedom and to provide
guidance on duties and responsibilities. At the same time,
the aforementioned Recommendation envisages that the
development of professional and ethical standards to a
large extent reflects people’s expectations (para 53), and
that media content creators, editors and distributors should
adhere to relevant professional standards, including those
designed to combat discrimination and stereotypes and to
promote gender equality. They should exercise special care to
ensure ethical coverage of minority and women’s issues also
by associating minorities and women to creation, editorial
and distribution processes (para 86). Case-law of the ECHR
affirms the right of a state to restrict freedom of expression.
At the same time, limitation of human rights and freedoms
is recognized admissible only if it is provided for by law and
respects the essence of those rights and freedoms (Rekvényi
v. Hungary®, Refah Partisi (The Welfare Party) and Others
v. Turkey”). Considering the nature of the assessed freedom,
the ECHR also repeatedly stated that necessity for restricting
rights must be convincingly established (Autronic AG v.
Switzerland®, para 61; Worm v. Austria’, para 47).
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In Tarsasag a Szabadsagjogokért v. Hungary' (para 27)
[the ECHR ruled that in view of the interest protected
by Article 10, the law cannot allow arbitrary restrictions
which may become a form of indirect censorship. In its
practice, the ECHR elaborated a legal position according
to which freedom of expression is applicable not only to
“information” or “ideas” that are favourably received or
regarded as inoffensive or as a matter of indifference, but
also to those that offend, shock or disturb the state or a part
of the population. Such are the demands of that pluralism,
tolerance and broad mindedness without which there is
no “democratic society” (Gawegda v. Poland?, para 33;
Handyside v. The United Kingdom?, para 49).

In Oztiirk v. Turkey* (para 49), the ECHR pointed
out that Article 10 of the Convention applies not only
to the content of information, but also to the means of
dissemination, since any restriction imposed on the
means necessarily interferes with the right to receive and
impart information. The ECHR practice demonstrates
that admissibility of restriction of freedom of expression
is established considering the content of the disseminated
information and the threat it poses to interests in respect
of which Article 10 of the Convention allows restriction
of the aforesaid freedom (including the interests of
national security), i.e. it shall be established whether the
aforementioned restriction is really necessary.

The test of necessity in a democratic society
requires the ECHR to determine whether the “interference”
complained of corresponded to a “pressing social need”,
whether it was proportionate to the legitimate aim pursued
and whether the reasons given by the national authorities to
justify it were relevant and sufficient. In assessing whether
such a “need” exists and what measures should be adopted
to deal with it, the national authorities are left a certain
margin of appreciation. In doing so, the ECHR has to
satisfy itself that the national authorities applied standards
which were in conformity with the principles embodied in
Article 10 and, moreover, that they based their decisions

on an acceptable assessment of the relevant facts (Grinberg
v. Russia’, para 27). In the case of Kommersant Moldovy
v. Moldova® regarding a ban on publishing of a periodical
endangering national security and territorial integrity the
ECHR ruled that the domestic courts did not give relevant
and sufficient reasons to justify the interference, limiting
themselves essentially to repeating the applicable legal
provisions. In particular, the courts did not specify which
elements of the applicant’s articles were problematic and
in what way they endangered the national security and the
territorial integrity of the country. The ECHR found that the
aforesaid approach demonstrated that the restrictions had
not “based themselves on an acceptable assessment of the
relevant facts” (paras 36-38). In Lyashko v. Ukraine’ (para47),
the ECHR ruled that justifiability of an interference and
the necessity thereof in a democratic society are defined
considering, in particular, the relevance and sufficiency of
the reasons given by the national authorities in justification
for such interference.

Inadmissibility of the bans on the future publishing
of entire newspapers whose content was unknown at the
time of a national court’s decision was established by
the ECHR in Urper and Others v. Turkey?® (paras 42-44).
The Court noted that the state could apply less restrictive
measures and that the practice of banning the future
publishing of entire periodicals went beyond any notion of
“necessary” restraint in a democratic society and, instead,
amounted to censorship. However, there are a number of
cases, in which the ECHR acknowledged the necessity
of restriction of freedom of expression. For instance, in
the 1994 case of Otto-Preminger-Institut v. Austria’, the
ECHR considered as lawful the measures applied by the
Austrian government, specifically the seizure of the film
showing collusion between Jesus and the devil to punish of
humanity by syphilis before the premiere. In the 1996 case
of Wingrove v. The United Kingdom'® a similar decision
was taken in relation to the ban on dissemination a film
showing sex fantasies about Jesus. In the 2005 case of
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I. A. v. Turkey' the ECHR called a book containing
blasphemous comments about the Prophet Muhammad
“an abusive attack on the Prophet of Islam”. In Axel
Springer AG v. Germany? (para 95) the ECHR considered
that the nature and severity of the sanctions imposed are
also factors to be taken into account when assessing the
proportionality of an interference with the exercise of
freedom of expression.

Unfortunately, we must conclude that at present
the ECHR practice under Article 10 of the European
Convention on Human Rights remains inconsistent, and in
our opinion one of the reasons for such inconsistency is
that the judges of both national European courts and the
ECHR lack sufficient understanding of Islam as a religion
and the specifics of Islamic law itself.

CONCLUSIONS

The Charlie Hebdo tragedy was primarily the result of
cultural and religious differences between European and
Islamic cultures. In light of the fact that Europeans
(Christians) and Muslims have to coexist in their already-
common Europe, it is necessary to explore and understand
those differences and search for a new balance of tolerance
for each other. It is important to prevent such tragedies in the
future. The mass media, which are the most powerful tool
of influencing society, should implement an appropriate
editorial policy, while the state should efficiently perform
its regulatory and supervisory functions. Unfortunately,
the clearly inefficient and untimely actions of the French
government contributed to an escalation of the conflict

with the Islamic community in Europe. An appropriate
court ruling at an early stage of the conflict would have
facilitated its peaceful resolution, saved human lives and
prevented a major estrangement of the Islamic community
from the European one.

The legal framework should reflect the actual
relationships within the society. Thus, changes in the
ethnic, religious and cultural composition of the European
population due to the current migration processes should
result in a different proper regulation or at least in changes
in interpreting the existing legal framework. In the
areas prone to serious inter-religious conflicts adequate
regulatory instruments, including bans and restrictions,
should be used. According to Article 10(2) of the European
Convention on Human Rights, relevant case-law of
the ECHR and universal international law, freedom of
expression is not absolute; it carries with it duties and
responsibilities and may be subject to restrictions. Cases
involving Muslims should be examined by officials and
judges who understand the specifics of Islam. This also
applies to the ECHR judges. In the absence of judges
with relevant expertise, experts and representatives of the
Islamic community should be involved.

Finally, it may be noted with cautious optimism that
in July 2015, Laurent Sourisseau, chief editor of Charlie
Hebdo, stated that his periodical would no longer publish
cartoons of the Prophet Muhammad [27]. This decision
may be interpreted both as a certain confession of guilt
of offending the Islamic community and as a step towards
reconciliation with all Muslims.
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Ounexcanap MuxkosaiioBud byxanesuu

Kageopa koncmumyyitinozo, aominicmpamusno2o ma QiHancosoeo npasa
Xmenvruyvkuil yHisepcumem ynpaeiinks ma npaea imeni Jleonioa FO3vroea
XmenvHuyvruii, Yxpaina

AHnacracisa MyciaimiBHa MepHuK

Kageopa meopii' i ¢hinocoghii npasa

Hayionanvnuti opuouunuii ynieepcumem imeni Apocrasea Myopozo
Xapxis, Ykpaina

Ouer Oaexcanaposny Ierpummn

Hayxoeo-0ocnionuil incmumym oepacagrnozo 6y0ignuymea ma mMicyeso2o camospsoyeants
Hayionanvna axademisn npasosux nayx Yrpainu

Xapkie, Yxpaina

IMIAXO AU A0 PO3YMIHHSI KATETOPI{
«OCOB /MBI ITIPABOBI PESKMIMU»

AHOTAWisA. Y cmammi 00caioxncyomsbcsi 0CHOBHI NiOX00U 00 PO3YMIHHSA NPABOGUX KAME2OPIU « NPABOBL PENCUMUY, OCOOUE]
npaeosi pexcumuy, Haoacmocs ix kiacugixayis. OcoOnusi npagosi pexicumu SUCMYnaioms OPUOULHOIO NIOCMABOI0
obMmedncennst npas i c60000 MOOUHU U 2POMAOSIHURA, OMICE AKMYATbHICIb OOCIIONCEHHS NOHAMMSL, GUJI6 | OCHOBHUX
03HAK OCOONUBUX NPABOBUX PEICUMIB He BUKIUKAE CYMHIBY. Aemopu po32isadarms Cnie8iOHOUWEHHS MIdIC Kame2opisimu
0CODIUBULL NPABOBULL PENCUM HAOZBUUATIHO20 CIAHY MA 60EHHO20 CINAKY, d MAKONC XAPAKMEPU3YIomb OCHOGHI RIOCMA8U ix
enposadicens. Hazonouyemocsi na HeoOXionocmi 4imkozo, nociio08H020 NPA8O6020 GNOPAOKYEAHHS MOOel NOBEOIHKU,
HANpagieHoi Ha noOoNanH s i NIKEI0ayiio HecamueHUX HACIIOKI8 HA036UYALIHO20 MA BOCHHO20 XapaKkmepy. AKyenmyemocs
yeaza ma momy, wjo 8 Ykpaiui 6nopsaoKy6ants CyCRiIbHUX 6IOHOCUH, WO BUHUKAIOMb Y 36 53Ky 3 HAO36UYAUHUMU MA
BIUCLKOGUMU CUMYAYISIMU, HAOYIO 0COONUBO20 3HAUEHHS NICIs BUHUKHEHHS! 60EHHO20 KOHDIIKNY Ha mepumopii Hauol
oeparcasu ma posnoecioddcenns gipycy COVID-19. Y cmammi naoacmocs asmopcvke 6auenns kamezopii «npagosi
peacumuy ma «ocobnusi npagogi pexcumuy. I1io nepuwumu 3anponoHo6ano po3ymimu nopsaooK pecynio8anHs, SIKUU
BUPADICEHULL 8 KOMNILEKCI NPABOSUX 3AC00i6, W0 XAPAKMEPU3VIoms 0coonuge NOECOHAHMS 63AEMOOTIOUUX MidC Cc0OO0I0
003601118, 3a60pon ma 300608 3aHb, 30IUCHIONYU NPU YbOMY 0COOAUBY CApAMOSaHicmb peyiniogants. I1i0 opyeum —
gopmy Oepoicasno2o ynpasiints, Kka nepeddoaiac 0OMexNceHHs. npasocyd eKMHOCmI QI3UYHUX Ma 10PUOUUHUX OCLO, U0
6800UMBCSL 8 SAIKOCI MUMYACOB020 3aX00Y, W0 3A0€3neyyembCs 3aco0amu aOMIHICIMPAMUBHO-NPABOBO20 XAPAKMepy, i
CnpaAMosanull Ha 3a0e3neuents be3nexu 0cooucmocmi, cycnitbemea ma oepacasu. 30iticheno Kiacu@ixayiro 0cooiusux
NPAasoGUX peicumie ma 3anpoOnoHO8AHO GUOLIAMU 30 3MICINOM Md NIOCMABOI0 GUHUKHEHHS HACMYNHI UOU. HAO36UYATIHUL
Ccma, IiCbKOBULL CIAaH, cmaw 06102u, cman GiliHU, CMAH CYCNibHOI Hebe3NeKU, CIan HanpyICeHoCmi, Cmax 060pOHU,
CMAaH 3a2po3u, CMan 20MoSHOCMI, CMAH NUTbHOCME

KarwuoBi ciioBa: pesicum, npasosuil pexcum, 0cooOnusuUll nPasosull pexicum, OEHHUL CIMAH, HAO036UYALIHUL CMAH, NPAA
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APPROACHES TO UNDERSTANDING THE CATEGORY
“SPECIAL LEGAL REGIMES”

Abstract. The study investigates the main approaches to understanding such legal categories as “legal regimes” and
“special legal regime”, and provides their classification. Special legal regimes serve as the legal basis for restricting
human and civil rights and freedoms, therefore, the relevance of the study of the concept, types, and main features of
special legal regimes is beyond doubt. The authors of the study consider the relationship between the categories of special
legal regime of a state of emergency and martial law, and describe the main grounds for their imposition. The authors
noted a need for a clear, consistent legal regulation of the model of behaviour aimed at overcoming and eliminating
negative consequences of an emergency and military nature. Attention is focused on the fact that in Ukraine, the regulation
of public relations arising in connection with emergencies and military situations has become particularly important after
the emergence of a military conflict on the territory of Ukraine and the spread of the COVID-19 virus. The study provides
the author's vision of the categories “legal regimes” and “special legal regimes”. it is proposed to interpret the legal
regimes as the regulatory procedure, which is expressed in a set of legal means that describe a special combination of
interacting permits, prohibitions, and obligations, while implementing a special focus of regulation. The latter should
be interpreted as a form of public administration that makes provision for the restriction of the legal personality of
individuals and legal entities, introduced as a temporary measure provided by means of administrative and legal nature,
and aimed at ensuring the security of the individual, society, and the state. The study provides the classification of special
legal regimes and contains proposals to distinguish them according to the content and basis of occurrence as follows:
state of emergency, martial law, state of siege, state of war, state of public danger, state of tension, state of defence, state
of threat, state of readiness, state of vigilance

Keywords: regime, legal regime, special legal regime, martial law, state of emergency, human rights, restriction of rights

INTRODUCTION

Considering the fact that special legal regimes serve as
the legal basis for restricting human and civil rights and
freedoms, the relevance of the study of the concept, types,
and main features of special legal regimes is beyond
doubt. Within each country of the modern age and in the
international space, emergency situations have repeatedly
arisen (aggression, threat to the constitutional order of
the state, life and health of people and citizens, natural
and anthropogenic emergencies, and other exceptional
circumstances), when the normal functioning of society
and the state had been complicated. In such circumstances,
there is an increasing need for a clear, consistent legal
regulation of the behaviour model aimed at overcoming
and eliminating the negative consequences of emergency
situations.

In Ukraine, the regulation of public relations
arising in connection with emergencies has become

particularly important after the emergence of a military
conflict on the territory of Ukraine and the spread of the
Severe Acute Respiratory Syndrome-2 virus (SARS-CoV-2).
Thus, starting from January 30, 2020, the World Health
Organization declared the coronavirus outbreak a public
health emergency, which causes international concern.
Within one month, given the alarming level of spread, the
World Health Organization announced an outbreak of a
global pandemic [1, p. 167]. Political leaders around the
world considered the COVID-19 outbreak to be “a war
against an invisible enemy” [2], “the biggest challenge since
World War II” [3], or “the saddest hours of the state” [4].
Using the term “war” as a metaphor, the leaders of many
states announced a number of comprehensive measures to
protect against it [1, p. 168].

In this regard, the process of implementing human
and civil rights requires more imperative methods of

72




Journal of the National Academy of Legal Sciences of Ukraine, Vol. 28, No. 1, 2021

regulation, justifiably acquires the form of an extraordinary
or special order of influence on socio-legal relations, relying
not only on means of encouragement, but also on means
of coercion. Special legal regimes stipulated by law are
introduced to combat the consequences of emergencies
and martial law. Special legal regimes are conditioned
by natural, socio-biological phenomena of an emergency
situation or artificially created hazards, which lead to the
establishment of a special administrative and legal regime,
described by the introduction of measures that strengthen
the powers of state and municipal authorities in order to
restore and maintain the proper order of public life, as well
as to ensure the security of the individual, society, and
the state. The main feature of the special legal regime is
the restriction of the legal personality of individuals and
legal entities, which is particularly relevant at present and
requires further scientific research to develop sustainable
solutions to overcome problems in this area. It should be
borne in mind that the special legal regime is contradictory
in its legal nature, since, on the one hand, its purpose is to
restore safe living conditions for a person, and on the other
hand, it makes provision for the adoption of measures that
restrict human rights and freedoms.

Restriction of human rights and freedoms is an
extremely relevant, necessary, and important subject,
which is conditioned just by a considerable number of
scientific studies of scientists, teachers of higher educa-
tional institutions, special academic disciplines, but also
by the practical aspect of the coexistence of members
of society within the state and global space, when it is
necessary to determine how to ensure order in society;
which rights can be restricted and which cannot; what is
the due procedure for such restriction; how to implement
the institution of restriction of human and civil rights and
freedoms and still comply with such legal principles as
the balance of interests of the individual, society, state,
rule of law, legality, proportionality, humanism, etc. In
this regard, the legal system of Ukraine is faced with the
task of creating legal tools for restrictions on human and
civil rights and freedoms under special regimes, aimed at
preventing illegal interference in human rights, on the one
hand, and ensuring a common interest in maintaining peace
and security on the territory of Ukraine, on the other hand.

For a long time, legal science has not paid much
attention to the study of special legal regimes. The scientific
doctrine of emergency security measures is far from being
diverse. In the 19" century in Europe it was represented by
the scientific studies of G. Stein [5, p. 57], K. Mittermeier [6,
p. 584], T. Reinaha [7, p. 125], which, however, touched
only on some aspects of the issue covered in this study. In
Soviet legal science, certain issues of legal regimes related
to restrictions on human and civil rights and freedoms were
investigated in the studies of S. Alekseev [8, p. 187; 9, p. 245],
V. Isakov [10, p. 291], and some other scientists.

Some aspects of special legal regimes have become

the subject of consideration by modern Ukrainian scholars
D. Kosse [11], I. Sokolova [12, p. 11], L. Taran [13, p. 72],
Z. Kisil [14, p. 326], N. Kharchenko [15, p. 27],
O. Petryshyn [16, p. 146]. Among foreign researchers,
some aspects of this subject have become the subject of
N. Rusi [1, p. 167], P. Wicke [2], N. Thomas [5, p. 57],
P.Cane[17,p. 204], M. Dewey [18, p. 242], M. Tannenberg
[19, p. 78], F. Tamburini [20, p. 78], and others. The
arguments expressed in legal science regarding the concept
and content of legal regimes can be taken into account upon
considering the essence of special legal regimes within the
framework of this study.

At the same time, a complete theoretical legal
study of the category of special legal regimes, which can
be considered as a part in relation to the general category
of legal regimes in the legal doctrine and in the system of
regulations is nowhere to be found. Thus, the main purpose
of the study is to identify and specify the inherent features
of special legal regimes.

To carry out the study, a system of methods of scientific

1. MATERIALS AND METHODS

cognition was applied, in particular general philosophical,
general scientific (dialectical, analysis, synthesis, abstraction,
analogies), particular methods of scientific cognition used
in the branches of many sciences (comparative analysis,
quantitative and qualitative analysis), as well as special
legal methods (formal legal, comparative legal, system-
structural). The authors of this study applied the general
philosophical (universal) method of cognition at all stages
of the cognitive process. The dialectical method was used
to analyse doctrinal approaches to the definition of the
terms “legal regimes” and “special legal regimes”. Using
the method of analysis, the study covered the inherent
features and identified the individual features of legal
regimes, analytical interpretation made it possible to engage
in reverse engineering of the concept, in particular, to
distinguish a special legal regime and investigate it as a
separate part of the whole. Using the analysis method,
special legal regimes were also studied and their constituent
elements were identified — a special legal regime of state of
emergency and martial law, each of the selected elements
was considered separately.

Using the abstraction method, the author defines
the categories “legal regimes”, “special legal regimes”,
“special legal regimes of a state of emergency”, “special
legal regimes of martial law”. The method of deduction
made it possible, based on the doctrinal opinions of
scientists, to draw a general conclusion regarding the
inherent features of special legal regimes, the existing
grounds for their classification. Inductive method of
cognition of the provisions of the Law of Ukraine “On the
Legal Regime of the State of Emergency”! and the Law of
Ukraine “On the Legal Regime of Martial Law”? provided
an opportunity to obtain a general opinion on the inherent

1. Law of Ukraine No. 1550-III “On the Legal Regime of the State of Emergency”. (2000, March). Retrieved from https://zakon.rada.

gov.ua/laws/show/1550-14#Text.

2. Law of Ukraine No. 389-VIII “On the Legal Regime of Martial Law”. (2005, May). Retrieved from https://zakon.rada.gov.ua/laws/

show/389-19#Text.
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features of the state of emergency and martial law. The
historical method of cognition contributed to the coverage
of the term “legal regimes” from the standpoint of its origin
and development in the legal doctrine, made it possible to
achieve an in-depth understanding of its essence and justify
new recommendations for its improvement.

Special legal methods have also been used, in
particular, formal legal and system-structural methods used
in the development and research of the terminology of this
paper, namely, in clarifying the content of the categories
“legal regime”, “special legal regime”, as well as upon
formulating the definition of the specified legal categories.

The regulatory framework for this study includes
the current laws of Ukraine regulating social and legal
relations that arise in connection with the conduct of
special legal regimes on the territory of the Ukrainian state,
in particular: the Law of Ukraine “On the Legal Regime
of the State of Emergency” and the Law of Ukraine “On
the Legal Regime of Martial Law”; sub-legislative acts
that establish the specific features of the conduct of these
legal regimes, in particular: Resolution of the Cabinet
of Ministers of Ukraine No. 573 “Issues of Introduction
and Implementation of Certain Measures of the Legal
Regime of Martial Law” of July 8, 2020"; Resolution of
the Cabinet of Ministers of Ukraine No. 733 “On Approval
of the Regulation on the Organisation of Notification of
the Threat or Occurrence of Emergency Situations and
Communications in the Field of Civil Protection” dated
September 27, 20172, In addition, the study uses doctrinal
sources that cover the content and features of legal and
special legal regimes.

2. RESULTS AND DISCUSSION

The legal regime is a meaningful legal phenomenon that
connects an integral set of legal means of influencing
public relations in accordance with the methods of legal
regulation and its types. In general terms, a legal regime
can be interpreted as the regulatory procedure, which
is expressed in a set of legal means that describe a
special combination of interacting permits, prohibitions,
and obligations, while implementing a special focus of
regulation. Each regime contains all the listed methods of
legal regulation, one of which is dominant depending on
the intended purpose of a particular regime. Proceeding
from the degree of imperativeness of a particular regime,
its concept may include mainly restrictions.

D. Kosse noted that the legal regime constitutes
a meaningful feature of specific regulations that should
organise a certain part of human life. The legal regime
can make provision for a specific mechanism of legal
regulation, its special procedure, which is aimed at
particular types of subjects and/or objects of law [11].
V. Isakov defined the legal regime as a social regime of
an object (phenomenon or process), which is enshrined in

legal provisions and provided with a set of legal means.
Proceeding to cover this thesis further and based on the
meaning of the French term “regime” (i.e., management,
regulation), Isakov addresses such an essential feature
of the legal regime as its purposefulness, and explains
that the social regime itself constitutes a relatively stable
relationship of some social object (phenomenon, process,
subsystem) with other social objects, which ensures
the achievement of certain goals. The author defines the
content as the most complex element of the legal regime,
as it reflects the connection between the object (carrier)
and the environment within which this object exists, as
well as the main features of their interaction [10, p. 291]. In
this opinion, the legal regime is considered in an objective
focus, without taking into account the subjective factor.
The problem of objective and subjective conditions of
determination becomes relevant in modern conditions of
social development in connection with the reassessment
of social values towards humanisation and increasing the
role of human dignity in social creation. The realisation
of a person’s status — to be a subject of the social process,
that is, the human factor, is determined by objective and
subjective conditions and their dialectical unity.

O. Petryshyn aptly noted that the term “legal
regime” defines a holistic set of legal means developed
from the elements of legal regulation to be applied —
methods (dispositive and imperative), means (permissions,
prohibitions, and obligations), types of regulation (gener-
ally permitted and specially permitted). This ratio is de-
termined by the different degree of dominance of some
and the auxiliary role of other methods, means, and types
of legal regulation, it constitutes an expression of the
degree of rigidity of regulation, the presence of certain
restrictions and benefits, the limits of legal independence of
subjects [16, p. 146].

P. Cane noted that the interpretation of government
systems in a given state and the model of distribution of
state power reflect the inherent features of government
regimes. The government regime establishes the exercise
of administrative power within the country. It is a structural
element of a management system comprising a certain
set of institutions, provisions, and legal practices. It is
useful to distinguish between three types of control of
administrative power, which can be called political, legal,
and bureaucratic, respectively. Political control is related
to the political goals and results of administration; legal
control concerns the issue of whether the government
regime is implemented in accordance with the spirit and
the letter of the law; and the problems of bureaucratic
control can be summarised in the classic three components
of state audit (economy, efficiency, and effectiveness) and
the values of the process, such as fairness, consistency, and
immediacy [17, p. 204].

M. Dewey suggests to understand the regulatory

1. Resolution of the Cabinet of Ministers of Ukraine No. 573 “Issues of Introduction and Implementation of Certain Measures of the
Legal Regime of Martial Law”. (2020, July). Retrieved from https://zakon.rada.gov.ua/laws/show/573-2020-%D0%BF#Text.
2. Resolution of the Cabinet of Ministers of Ukraine No. 733 “On Approval of the Regulation on the Organisation of Notification of

the Threat or Occurrence of Emergency Situations and Communications in the Field of Civil Protection”. (2017, September). Retrieved
from https://zakon.rada.gov.ua/laws/show/733-2017-%D0%BF#Text.
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regime as the infrastructure used by regulatory authorities
to achieve regulatory goals [18, p. 242]. In this regime, it
is necessary to distinguish three groups of legal entities
between which there are analytical differences:

1. Persons who set the rules (political figures who
establish regulatory regimes and receive the right to make
laws as a result of temporary political control over the state);

2. Persons who enforce these rules (state agencies,
ministries, departments, etc., who monitor compliance
with regulatory prescriptions and are entrusted with
legal competence to ensure compliance with legislative
requirements);

3. Persons who accept the rules (individual and
collective entities that are required to comply with the law
by virtue of their participation in a particular activity).

The legal regime in its simplest form can be
interpreted as a system of rules for performing certain
actions consolidated by legal provisions. These provisions
regulate the rights and obligations of all participants in
certain relations and express the degree of inclusiveness
of legal regulation, the presence or absence of restrictions,
and the limits of legal activity of subjects of the law. The
very category of legal regime, from its procedural side,
describes the breadth of coverage, the level of statutory
regulation, and the principles of implementation of legal
relations. And it is the theory of law that is designed to
show what regimes are needed, whether special statutory
regulation of certain types of activities is justified, and to
which territories and objects can a particular special regime
apply. Summarising the previously expressed positions, it
is proposed to interpret the legal regime as an officially
established special regulatory procedure that reflects
the totality of legal and organisational means used to
consolidate the social and legal state of objects of influence
and is aimed at ensuring their sustainable functioning. The
legal regime is expressed in a certain combination of legal
means that create the desired social status and a specific
degree of favourability or disadvantage to satisfy the
interests of legal entities.

The main features of the legal regime include:
1) the establishment and guarantee of the legal regime by
the state and its institutions; 2) orientation towards the value
dimension of law in the establishment of legal regimes;
3) the presence of a goal determined by objective factors to
regulate public relations in a specific way, highlighting the
specific subjects and objects of law in time and space; 4) a
special set of legal means and their variable combination.

The scientific literature contains many grounds for
classifying legal regimes. S. Alekseev was one of the first
researchers to propose the division of legal regimes into
primary and secondary (special regimes) [8, p. 187]. The
author understands primary legal regimes as complexes of
legal means that express the general order of correlation
of means of legal regulation in a certain sphere of social
existence. Secondary legal regimes constitute modifications
of general regimes that make provision for either special
benefits reflected in additional rights, or special restrictions
reflected in additional prohibitions or obligations [9, p. 245].
Based on the specified classification, 1. Sokolova suggests
to divide legal regimes into general and special, which can

be preferential or restrictive. If the norm of law establishes
a different, but also the same range of subjective rights and
legal obligations of certain subjects of law in relation to the
same object of legal regulation, a new type of legal regime
arises — a special one [12, p. 11].

L. Taran suggests to interpret the the special legal
regime as a special order of legal regulation of certain
social relations, which is established for a particular range
of objects or areas of their activity and which differs from
the general regime by a preferential or restrictive nature
of regulation, which is conditioned by public interest
manifested in all elements of its mechanism, in particular,
through guarantees, benefits, forms of state support,
restrictions, prohibitions, and additional grounds for
legal liability [13, p. 72]. Z. Kisil classified legal regimes
according to the scale of the will of citizens and organisations
to use their opportunities to exercise their subjective rights —
to preferential and restrictive regimes; according to the
depth of changes in the constitutional status of citizens and
organisations — to ordinary and emergency regimes [14,
p. 326]. N. Kharchenko justifiably proposes to supplement
the general theoretical classification of legal regimes with
such types of legal regimes as regimes of legal conditions
(state of emergency, martial law, quarantine zones) [15, p. 27].

When considering the legal regime as a specific
type of legal regulation, it should be taken into account that
it can be expressed in a certain set of legal restrictions. In
this regard, it is possible to distinguish such a type of legal
regimes as a legal regime of restriction, which, among all
types of means, is filled with obligations and prohibitions,
non-performance of which leads to the possibility of using
coercion. Such legal restriction regimes include state of
emergency and martial law regimes, which make provision
foraconsiderable reduction in the content of human and civil
rights and freedoms. Therewith, it should be emphasised
that there is a close interrelation between the direct content
of the legal regime, which includes appropriate restrictions
on human and civil rights and freedoms with the goals for
which it is introduced and operates. These circumstances
largely determine the degree of imperativeness of specific
regulation of relations arising in connection with certain
restrictions, which reaches the highest degree in a state of
emergency or martial law.

Classifying special legal regimes as varieties of
legal regimes, the following types can be distinguished
according to the content and basis of occurrence: 1) state of
emergency (Great Britain, India, Canada, Portugal, USA);
2) martial law (Bulgaria, Netherlands, Poland, Romania);
3) state of siege (Argentina, Brazil, Hungary, Greece,
Spain, France); 4) state of war (Belgium, Italy); 5) state of
public danger (Italy); 6) state of tension (Federal Republic
of Germany); 7) state of defence (Federal Republic of
Germany, Costa Rica, Finland); 8) state of threat (Spain);
9) state of readiness (Norway); 10) state of vigilance
(Gabon), and others.

At the beginning of the 21 century, attention
to the study of special legal regimes has increased. This
fact is caused by an increase in the number of military
conflicts, natural and anthropogenic emergencies, and
epidemiological hazards. In this context, it is important
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to remember that the main and fundamental human right,
which occupies a central place in the system of non-
property rights aimed at ensuring the natural existence
of an individual, is the human right to life [21, p. 175].
On the other hand, the legal consciousness of people has
developed a belief regarding the dangers of inaction of
state and international institutions, civil society institutions
in the occurrence of conditioned situations, on the one
hand, and threats of excessive, non-legal use of their
powers by power structures under special regimes, on the
other hand. The above tasks the legal science to engage
in additional consideration of a number of scientific issues
caused by the emergence of special legal regimes. The
main of these circumstances include: a) the use of different
terminology in describing special legal regimes, including
concepts such as “extraordinary legal regime”, “state legal
regime”, “special legal regime”, and “emergency legal
regime”, which lack clear differentiation in the scientific
literature; b) the extension of such regimes to different
rights and obligations of the subjects of regime regulation;
¢) participation of norms of various branches of law —
constitutional, administrative, international, criminal,
military, financial, etc. —in the construction of these regimes.
Hence, there is a need for scientific research aimed, first of
all, at a clearer terminological definition of the concept and
content of special legal regimes. According to the results
of the study, it is proposed to interpret the “special legal
regime” as a form of public administration that makes
provision for limiting the legal personality of individuals
and legal entities and is introduced as a temporary measure,
provided by means of an administrative and legal nature
and is aimed at ensuring the security of the individual,
society, and the state. The main purpose of such regimes
is to ensure constitutional security in the event of threats
to the sovereignty of the state. Special legal regime is the
procedure for functioning of legal entities determined by
extraordinary circumstances, aimed at regulating public
relations in the state or in its particular administrative-
territorial unit, by applying specific methods and means
stipulated in the legal provisions.

The current legislation of Ukraine stipulates such
a term as the legal regime of a state of emergency. The
Law of Ukraine “On the Legal Regime of the State of
Emergency™' defines the content of such a regime, the
grounds for its introduction, the rights and obligations
of state and municipal authorities in the conditions of
the state, responsibility for violations of human and civil
rights and freedoms, and its legitimate interests. Based
on the analysis of this law, it is proposed to interpret the
emergency regime as a special legal regime of activity of

state authorities determined by life circumstances, which
allows limiting the legal personality of individuals and
legal entities, introduced as a temporary socially objective
and legal measure to ensure the safety of a person and
citizen, society, and the state. In addition to the legal state
of emergency, the current legislation of Ukraine makes
provision for a special legal regime of martial law. Thus, the
Law of Ukraine “On the Legal Regime of Martial Law™
defines such a state, covers its content, establishes the
procedure for its imposition, as well as the powers of
state and municipal authorities, specially created military
bodies (command, administrations), guarantees of respect
for human and civil rights and freedoms, their legitimate
interests. Resolution of the Cabinet of Ministers of Ukraine
No. 573 “Issues of Introduction and Implementation of
Certain Measures of the Legal Regime of Martial Law” of
July 8, 2020° establishes the procedure for implementing
measures during the introduction of curfews and the
establishment of a special blackout regime in certain areas
where martial law has been introduced.

Depending on the grounds for imposition of a
special legal regime, the latter can be classified into:

— special state of emergency;
— special martial law regime.

Notably, special legal regimes should include not
only states of emergency and military nature, but also other
special legal regimes that include the need to apply special
measures, which in terms of the scope of legal restrictions
are significantly inferior to those used under the state of
emergency and martial law. This refers to the presence of
certain restrictions and prohibitions in conditions when a
state of emergency or martial law has not been declared.
In particular, the Resolution of the Cabinet of Ministers of
Ukraine No. 733 “On Approval of the Regulation on the
Organisation of Notification of the Threat or Occurrence
of Emergency Situations and Communications in the Field
of Civil Protection” dated September 27, 2017* defines the
procedure for organising notification of state and municipal
authorities and the population of the country on the threat
of emergency situations, their further informing in order to
take security measures. That is, from the moment of notice
on a threat, a special special regime may arise, which would
make provision for restrictions on human and civil rights
and freedoms in order to prevent dangerous consequences.

Similar to the reaction to war or natural disaster are
the current measures aimed by Ukraine and other countries
of the world at combating the pandemic, which are
described by restrictions on human rights and freedoms,
and which the public authorities need to combine with the
democratic principles of government. The most common

1. Law of Ukraine No. 1550-III “On the Legal Regime of the State of Emergency”. (2000, March). Retrieved from https://zakon.rada.

gov.ua/laws/show/1550-14#Text.

2. Law of Ukraine No. 389-VIII “On the Legal Regime of Martial Law”. (2005, May). Retrieved from https://zakon.rada.gov.ua/laws/

show/389-19#Text.

3. Resolution of the Cabinet of Ministers of Ukraine No. 573 “Issues of Introduction and Implementation of Certain Measures of the
Legal Regime of Martial Law”. (2020, July). Retrieved from https://zakon.rada.gov.ua/laws/show/573-2020-%D0%BF#Text.
4. Resolution of the Cabinet of Ministers of Ukraine No. 733 “On Approval of the Regulation on the Organisation of Notification of

the Threat or Occurrence of Emergency Situations and Communications in the Field of Civil Protection”. (2017, September). Retrieved
from https://zakon.rada.gov.ua/laws/show/733-2017-%D0%BF#Text.
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of these measures, applied by almost all states in the fight
against COVID-19, is the restriction of people’s freedom
of movement. Other restrictions that are caused by the
need to contain the pandemic include restrictions on social
gatherings, the closure of schools, offices, and universities.
Notably, the society does not always have a positive and
approving attitude towards the stipulated restrictions
and expresses such disagreement through protests and
rallies. There are cases when the authorities of democratic
countries restrict the freedom of expression of citizens,
enlisting the support of the military [22]. Therewith, the
government usually justifies why the regime they have
chosen has the right to use coercion. M. Tannenberg lists
the factors that condition the use of coercion as follows:
general results of government process that are favourable to
society; personality of the leader; rational legal procedures;
ideology [19, p. 78].

In some places, the use of coercion does not
correspond to the principles of reasonableness and balance
of interests of the state, society, and the individual. Thus,
F. Tamburini cites the example of North African countries
(Egypt, Algeria, and Morocco), which have been severely
affected by COVID-19 compared to other African countries.
Therewith, North African governments have taken active
legal measures to combat the virus threat, protecting public
health, but also used repressive and invasive mechanisms
that in some cases jeopardise fundamental freedoms and
rights. A comparative analysis of the legislation against
COVID-19 indicates that the legislative measures of these
countries reflect the level of transition to democracy, the
lack of transparency of certain regimes, the use of the
pandemic to strengthen repressive control over society,
violating the balance of health safety of the country’s
population and democratic institutions [20, p. 78].

CONCLUSIONS

In emergency and military situations (aggression, threat
to the constitutional order of the state, life and health of
people and citizens, natural and anthropogenic emergencies
and other exceptional circumstances), when the normal
functioning of society and the state is impossible, the need
for a clear, consistent legal regulation of the behaviour
model aimed at overcoming and eliminating the negative
consequences of emergencies increases. In Ukraine, the
regulation of public relations arising in connection with
emergencies and military situations has become particularly
important after the emergence of a military conflict on the
territory of Ukraine and the spread of the COVID-19 virus.
In this regard, the process of implementing human and civil
rights requires more imperative methods of regulation,
justifiably acquires the form of an extraordinary or special
order of influence on socio-legal relations, relying not only
on means of encouragement, but also on means of coercion.

Special legal regimes stipulated by law are introduced to
combat the consequences of emergencies and martial law.

The legal regime is a meaningful legal phenomenon
that connects an integral set of legal means of influencing
public relations in accordance with the methods of legal
regulation and its types. In general terms, a legal regime
can be interpreted as the regulatory procedure, which is
expressed in a set of legal means that describe a special
combination of interacting permits, prohibitions, and
obligations, while implementing a special focus of
regulation. Each regime contains all the listed methods of
legal regulation, one of which becomes dominant depending
on the intended purpose of a particular regime. The higher
the degree of imperativeness of a particular regime, the
more restrictions it will contain. According to the results
of the study, it is proposed to interpret the “special legal
regime” as a form of public administration that makes
provision for limiting the legal personality of individuals
and legal entities and is introduced as a temporary measure,
provided by means of an administrative and legal nature
and is aimed at ensuring the security of the individual,
society, and the state. The main purpose of such regimes
is to ensure constitutional security in the event of threats
to the sovereignty of the state. Special legal regime is the
procedure for functioning of legal entities determined by
extraordinary circumstances, aimed at regulating public
relations in the state or in its particular administrative-
territorial unit, by applying specific methods and means
stipulated in the legal provisions.

Based on the analysis of the current legislation of
Ukraine, it is proposed to interpret the emergency regime
as a special legal regime of activity of state authorities
determined by life circumstances, which allows limiting
the legal personality of individuals and legal entities,
introduced as a temporary socially objective and legal
measure to ensure the safety of a person and citizen,
society, and the state.

RECOMMENDATIONS

The scientific value of the study lies in the fact that
it develops the author’s concept of the legal category
“special legal regime” based on the study of theoretical
and statutory issues problems, provides its main features,
and classifies its types. The conclusions obtained as a result
of the study can be used in research work — for further
general and special scientific research in the field of law; in
law-making — in the process of developing and improving
national legislation, harmonising Ukrainian legislation
with international legal provisions; in the educational
process — during the study in legal educational institutions
of academic disciplines of general theory of law and the
state, constitutional law.
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€Bren Anarodiiiosuny I'etbMan

Kadgheopa misicnapoonozo npusammnozo npasa ma nopieHAIbHOZ0 NPABO3HABCINEA
Hayionanvhuil topuouunuii ynisepcumem imeni HApociasa Myopoeo
Xapkie, Yxpaina

Bioodin koopounayii npasosux docriodncens

Hayionaneha akaoemisn npasosux nayk Ykpainu

Xapxis, Yxpaina

B’siueciiaB CraniciaBoBuu Ilonitancbkmii

Kadgheopa meopii pinocoghii' i npasa

Hayionanvhutl topuouunuil ynisepcumem imeni HApociasa Myopoeo
Xapkie, Yxpaina

Bioodin koopounayii npasosux docriodicens
Hayionanena axademis npasosux nayx Yxpainu
Xapxis, Yxpaina

Karepuna OuieriBna I'etbman

Bioodinenns npasosnascmesa
Xapriscokutl 0epaicasHuil asmomoOiibHO-00POACHIL KOO
Xapxis, Ykpaina

CBITOBUM AOCBIA BIIPOBA AKEHHS EAEKTPOHHIX
AAMIHICTPATUBHUX ITIOCAYT

Anortauisi. O0Hum i3 hakmopie po36UmMKy 2pOMAOSIHCLKO20 CYCHIIbCMBA Y OeMOKPAMUYHO PO3GUHYMUX KPAiHAX €
oiesutl, HANA200NCEHO (QYHKYIOHYIOUUT THCMUMYM HAOAHHS AOMIHICMPAmMUGHUX elekmpoHHux nociye. Hessadcarouu
Ha [HMEHCUBHICb MA WUPOKULL CHEKmp OO0CHIONCeHb, NPUCBIHEHUX DISHUM dACNeKMAaM HAOAHHS eNeKMPOHHUX
AOMIHICMPAMUBHUX NOCTY2 HACELEHHIO, Dazamo NUMans y Yitli cepi 3anumaiomspcs 00CUms OUCKYCIIHUMU, d MAKOJIC
HeOOCmamHubo 00CHIOdNCeHUMY, WO 1 00yMOSUI0 akmyanvHicms pobomu. Cmamms Hanpagiena Ha OO0CHIONCEHHS
ocobausocmetl 8NPOBAONCEHHS LEKMPOHHUX AOMIHICMPAMUBHUX NOCAY2 Y NPAKMUYI Kpain 3 HAOLIbul pO3GUHYMUMU
MEXAHIZMAMU  e1eKMPOHH020  ypaoysanus. Ilpu odocniodcenni npobiemamuxu OyIu BUKOPUCMAHI  CYKYRHICMb
3a2AbHOHAYKOBUX M A CREYIATbHUX MEMOOI6 NI3HANHS, 30KPeMa NPOGIOHUMUMEMOOAMU OYIU: OlaNeKMUUHUL, NOPIGHSIbHO-
npaeosull, ananizy, cunmesy, maymadenns. Ilpoananizosano kpumepii oyinKu enekmpoHHUX AOMIHICMPAMUSHUX NOCTY2
6 nposionux kpainax €sponeticvkoeo Corozy ma CIIIA. JJocniosceno 6a306i enekmporui aOMIHICMPamueHi nociyeu os
2POMAOSIH 8 OHLALHOBOMY PeNCUMI, WO Hadarmuvcs y Kpainax €sponeticokoi cnigopyscnocmi. Busueno ceimosuti 00csio
BNPOBAOICEHHS ENeKMPOHHUX AOMIHICMpamueuux nocaye y maxux kpainax, ax: CLIA; ®panyia; Beruxobpumanis;
Himeyuuna;, Ecmonis ma Ilseyis. Copmynvosano asmopcovkuil nioxio 00 GU3HAYEHHS. NOHAMMI eleKmpPpOHHUX
AOMIHICMPAMUBHUX NOCTY2, WO IPYHIYEMbCS HA 6IACHOMY PO3YMIHHI Yb020 NOHAMMS, 3 RO3UYIT 3A2ANbHOMEOPEMUYHO20
ananizy. 3pobieno 6UCHOBOK Npo me, Wo OOHUM I3 KPAWUX CHOCOOI8 CMUMYIIO8AHHS HAOAHHS AOMIHICIPAMUGHUX
nocuye 6 enekmponnii gopmi y xpainax €sponeiicokoco Coiosy € cmanoapmusayisi ix HaO0auHs — po3pooKa 4imKux
Op2aHi3ayitiHuX ma MmexHiko-mexHoN02IYHUX NPABUT MA BUMO2, A 20NI06HA iX NO3UYIA NOJIALAE 8 MOMY, WO HAOAHHS NOCTY2
yepes eeKmpoHHI 3acobu 36 'sI3Ky MAE€ OONOBHIOBAMU, 4 HE 3AMIHAMU COO0I0 THUL KAHAIU KOMYHIKAYLT

KuarouoBi cioBa: erexkmponne ypsaoysauws, [HOOPMAYIHO-KOMYHIKAYIUHI mexHoNo2ll, iHpopmayitine Cycniibcmeo,
AOMIHICMPAMUGHI NOCIyeuU, elekmponHi nocayeu, Inmepruem
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GLOBAL EXPERIENCE IN IMPLEMENTING ELECTRONIC
ADMINISTRATIVE SERVICES

Abstract. One of the factors for the development of civil society in democratically developed countries is an effective, well-
functioning institution for providing administrative electronic services. Despite the intensity and wide scope of research
covering various aspects of providing electronic administrative services to the population, many issues in this area remain
quite debatable, as well as understudied, which conditioned the relevance of the study. The study is aimed at investigating
the specific features of implementing electronic administrative services in the practice of countries with the most developed
e-government mechanisms. In the study of the problem, a set of general scientific and special methods of cognition was
used, in particular, the leading methods were: dialectical, comparative legal, analysis, synthesis, interpretation. The study
analysed criteria for evaluating electronic administrative services in the leading countries of the European Union and
the United States. The study examines the basic electronic administrative services for citizens in online mode provided
in the countries of the European Commonwealth. The study examines the global experience of implementing electronic
administrative services in such countries as: USA; France,; Great Britain;, Germany, Estonia and Sweden. The authors
approach to defining the concept of electronic administrative services is formulated, based on a personal interpretation
of this concept from the standpoint of general theoretical analysis. It is concluded that one of the best ways to encourage
the provision of administrative services in electronic form in the countries of the European Union is to standardise their
provision — the development of clear organisational and technical-technological rules and requirements, and their main
position is that the provision of services through electronic means of communication should complement, and not replace
other communication channels

Keywords: e-governance, information and communication technologies, information society, administrative services,
electronic services, Internet

INTRODUCTION

Anecessary component of the development of e-governance  sector, etc. However, the development of e-governance in

is the widespread use of information and communication
technologies in the field of public administration. The
current state of providing administrative services in
electronic form in the countries of the European Union is
described by significant achievements. The achievements
of the European Union countries indicate an increase in the
attention of the member states to the development of the
information society, expanding the scope of application of
information and communication technologies in the public

Ukraine, including the provision of administrative services
in electronic form, is hindered by the presence of a large
number of legal, organisational, material, and technical
problems. One of the components of the development of
the information society is e-governance — a fundamentally
new way of exercising state power towards developing
democracy through the use of a wide range of advanced
and innovative electronic information and communication
technologies that ensure the provision of qualitatively new
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and diverse public services in real time for all categories
of persons, both internationally and nationally and
egionally [1].

Its main purpose is to create such relations in
society where public administration is carried out based on
the principles of openness and transparency, qualitatively
new forms of activity of public administration bodies,
their interaction with citizens and business entities through
access to managerial information resources with the
prospect of providing electronic administrative services, to
exercise their attitude towards state and local government
bodies using Internet resources.

In the legal literature, there are also different
opinions regarding the term “service”. Some scientists
believe that a service is an activity aimed at obtaining an
intangible result [2]. It is possible to distinguish a number of
features that are inherent in the institution of administrative
services: provision at the request of an individual or legal
entity; concerns the rights and/or obligations of such a
person, that is, an administrative service is rendered for the
sake of providing conditions for the acquisition, change,
or termination of the rights and/or obligations of persons;
rendering by administrative bodies (primarily executive
authorities, local self-government, other state bodies)
necessarily through the exercise of power, because the
administrative body has a “monopoly’ on the provision of
a specific administrative service [3].

Defining a new mission setting political goals and
objectives of a new quality and developing a strategy
for government bodies lead to the development of new
management functions and new ways of providing public
services. They aim to adjust administrative services and
search for new information technologies for providing
public services. First of all, political goals are formulated
at the state level, taking into account national interests
and opportunities for their implementation on the part
of the authorities. Then tasks are defined that require the
provision of certain services to citizens, businesses, and
other government organisations and institutions based on
administrative services. And only last of all is attention
paid to technologies that ensure the implementation
of administrative services. The concept of the state as a
consumer-oriented service organisation has become a
methodological tool for changes in the provision of public
services. The ideological basis of administrative reform
should be the introduction of the doctrine of administrative
services. Recognition of a person, their life and health,
honour and dignity as the highest social value requires
rethinking the role of the state and radically changing
relations between the authorities and citizens.

In the activities of any organisation, including the
state one, there are three levels of processes: 1) primary
activity (implementation of the functions of the institution
prescribed in the relevant regulatory documents);
2)secondary activity (aimed atimproving the main function:
information systems and technologies of the organisation);
3) activity aimed at improving the function (development
of the strategy and architecture of information technologies
of the organisation) [4]. The introduction of administrative
services in electronic form is one of the main ideas of

e-governance. In general, electronic services are understood
as various types of tangible and intangible services provided
in electronic form using ICT, including the Internet [5].
The above leads to the implementation of a study of the
provision of administrative services in electronic form on
the example of the experience of countries with the most
developed e-government mechanisms, which in the future
will contribute to improving the quality of administrative
services to the population and adapting Ukrainian legis-
lation to EU legislation. In addition, Ukrainian science
does not pay enough attention to the issue of studying
the specific features of the introduction of electronic
administrative services in the practice of foreign countries,
and a large number of researchers have not yet agreed on
many key issues of the subject matter under consideration.

The study of the features of the introduction of
electronic administrative services in the practice of countries
with the most developed e-government mechanisms and
the generalisation of the existing array of developments
on this issue is not easy, which explains its scientific lack
of research. Some aspects of this issue, in one way or
another, have been studied by such foreign and Ukrainian
scientists as: M. Kaluti [6], A. Klich [7], S.A. Marzooqi [8
HM. Park [9], J. Rocha [10], A. Al-Refaie [1
D.A.Spadek[12],0.M.Andreeva[13],Ye.O.Arkhipova[ 1
V.M. Babaiev [5], V.P. Gorbulin [15], M.S. Demkova [1
S.V.Dziuba[17],0.N.Yevtushenko[18],1.V.Klymenko[ 1
Ya.V.Kozhenko[20],N.Kozachenko[3], V.Kuznetsov [2
A.L. Semenchenko [22].

The purpose of the study is to investigate the
features of the introduction of electronic administrative
services in the practice of countries with the most developed
mechanisms of e-government based on the generalisation
of the existing array of developments of well-known
Ukrainian and foreign scientists and researchers, as well
as in the provision of the author's concept and conclusions
regarding electronic administrative services.

1. MATERIALS AND METHODS

To achieve the formulated goals and objectives, the study
uses general scientific and special methods of scientific
cognition. This made it possible to carefully analyse all the
issues related to the specifics of implementing electronic
administrative services in the practice of countries with
the most developed e-government mechanisms. Thus,
the dialectical method made it possible to describe and
study the content and ideas of electronic administrative
services, which are one of the elements of the structure
of e-government, and represent a certain process of find-
ing new approaches to analysing the structure of state
processes and searching for new models for describing
state activities, which in turn make it more convenient,
faster, and more efficient. The comparative legal method
was used to study and compare foreign experience and
an array of accumulated data from leading foreign and
Ukrainian scientists, namely, the study investigated
the world experience of implementing basic electronic
administrative services for citizens online, provided in the
USA and Europe.

The synthesis method helped to establish that a
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fully electronic administrative service is considered when
online interaction is possible at all four stages that are
inherent in each type of service: 1) informing — providing
online information about the public service; 2) one-way
interaction — provided the ability to download document
forms; 3) two-way interaction — provided the ability
to process document forms, including authentication;
4) conducting electronic transactions — provided the
ability to deliver them (for example, payments). Moreover,
this method has helped to cover the content of such an
important component of electronic administrative services
as cross-border administrative services in the European
Union countries, which are stipulated in the regulations
of the European Parliament and of the Council. The
method of analysis helped to identify the list of basic
public services in the European Commonwealth countries
for business entities, which includes: social deductions
for employees; corporate taxes: declaration, etc.; value-
added tax: declaration, notification; registration of a
new company; submission of statistical data; customs
declaration; obtaining permits related to environmental
protection; public procurement.

Furthermore, European countries believe that
the provision of services through electronic means of
communication should complement and not replace other
communication channels. Conventional ways of obtaining
services (by telephone, mail, or by personal contact) will
continue to exist, constantly improving so that all citizens
have better access to information and services from
their governments. Citizens can choose their channel of
communication with their government and pan-European
structures. Using the method of interpretation, it became
possible to give the author’s innovative and legal definition
of the concept of electronic administrative services, based
on their understanding of this term, from the standpoint
of theoretical and legal analysis and modern challenges
to the development of society. Using the system method,
the content of such an important component of electronic
administrative services as cross-border administrative
services was covered, which will help in combining
individual electronic services into a unified web portal,
the functions of which will ensure the provision of a wide
scope of public services in electronic form throughout the
European Union.

The generalisation method has demonstrated that
the introduction of electronic administrative regulations
is not so much automation as finding new approaches to
analysing the structure of state processes and searching
for new models for describing state activities. Moreover,
improving the system of providing electronic administrative
services for the Member States of the European Union
is politically important, since this is how the authorities
constantly communicate with citizens on a daily basis.

In addition, the phenomenological method helped
to classify electronic administrative services for the
possibility of automation: fully automated — administrative
services where the relevant processes (acceptance of
applications, rendering of services, payment, delivery of
the result of administrative services, etc.) are performed
in electronic form; partially automated — administrative

services in which part of the processes is performed in
electronic form, and — part — in “manual mode”; services
provided in “manual mode” — administrative — services
where all relevant processes are not automated.

2. RESULTS AND DISCUSSION

2.1. The concept of electronic administrative services and
the service approach to the essence of the state

In the context of the modern development of the information
society, the mainrequirement on the part of subjects applying
for administrative services of state and local authorities is
the availability and transparency of the provision of these
services, which is also effectively ensured by the gradual
transfer of these services to electronic form. Such services
are also called electronic administrative services. It is the
provision of electronic administrative services that is the
main prerequisite for bringing the authorities closer to the
average citizen, meeting their needs and one of the main
priorities for the development of e-governance in the
world. The methodological basis for the development of
the infrastructure of interaction between the authorities
and citizens is the concept of state service to the citizen —
the service concept of public administration as a modern
understanding of the social purpose of the state, where
the priority task of democratic governance is to serve
civil society, and the main form of activity of government
institutions is the provision of public services [23].

The introduction of administrative services in
electronic form is one of the main ideas of e-governance. In
general, electronic services are understood as various types
of tangible and intangible services provided in electronic
form using ICT, including the Internet [17]. In this regard,
M.S. Demkova and M.V. Figel express a correct opinion,
believing that the provision of electronic administrative
services is when a citizen, by filling out a questionnaire
(registration card, etc.) directly on the website of a particular
body or by filling out a questionnaire in elect—ronic form
and sending it by e-mail to the appropriate authority,
can receive a particular administrative service, such as
registering as a subject of entrepreneurial activity [16].

That is why, based on all the above, it is still
considered necessary to interpret it in a slightly different
form: an electronic administrative service is any state
information service of a public administrative nature,
implemented through the use of information and
communication technologies and the Internet, provided
to the subject of appeal by state and local government
bodies in electronic form, and has the goal of improving
the quality and improving the process of their provision.
Proceeding from the above, the introduction of electronic
administrative regulations is not so much automation as
finding new approaches to analysing the structure of state
processes and searching for new models for describing
state activities.

In the process of developing and using e-government
institutions in public administration, the state itself is
increasingly considered as a service, that is, providing
services to the population [6]. The service concept of the
state, which became widespread in the United States and a
number of Western European countries in the 1980-1990s,
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considers the purpose of the state in serving the individual,
and, in its literal interpretation, almost any state activity
that covers interaction with the individual is a state
service [20]. The service approach to the essence of the
state is associated with such areas of optimization of
power and legal activities as the development of network
forms of management interaction, the development of
“e-government”, communication technologies of control
and planning, the development of “online” services, the
development of multilateral ties that allow citizens to
actively take part in communication with the authorities.

According to O.N. Yevtushenko, the development
of a model of “service state”, which should deal with the
provision of services, is associated with a change of
direction in the state: the understanding that the state exists
for people, and not vice versa. In addition, the development
of such a model is facilitated by modern technologies and
open standards that allow for the transformation of the
state into a service organisation for providing services to
the population (citizens) and companies [18].

2.2. International experience in the development of
electronic administrative services

Ensuring the availability of administrative services in
electronic form is in the field of view of governments
of all countries that implement electronic services. Each
country defines its strategy and methodology for providing
electronic administrative services. As for the European
Union, the criteria for evaluating electronic administrative
services in the European Union are as follows: the level
of interactivity, the quality of access for the user and the
response time from the administrator; the availability
of e-services, including the provision of interactive
communication 24 hours a day and access for special groups
of the population; the advantages and benefits of using
e-services —saving time and money for users, improving the
efficiency of personnel management and reducing costs for
the authorities; the degree of reorganisation of government
processes and improving their efficiency; the impact of
the proposed e-service on the growth of the number of
users, on raising awareness of citizens, etc.; the degree of
solving key problems, in particular, improving the security
indicators of network operation, the degree of preservation
of operational aspects of the implementation of services
rendered, such as the use of outsourcing (transfer of part
of its tasks or processes by the company to third-party
performers on subcontracting terms), expansion of public-
private partnership; availability of experience and the degree
of use of the potential of administrative employees [15].

In the countries of the European Community,
basic electronic administrative services are provided
for citizens online: income tax (declaration, etc.); job
search through employment services; social assistance;
unemployment assistance; child benefit; reimbursement
of medical services; tuition fees; personal documents
(passport, driver’s license); registration of a car (new, used,
imported); submission of applications for construction;
informing the police (for example, in case of theft); public
libraries (availability of catalogues, search tools); birth
certificates, marriage (request and provision); application

for admission of information about changes in place of
residence to a higher educational institution; services re-
lated to medicine (interactive consultations, availability
of medical services in different hospitals, application for
treatment in a particular institution, etc.) [17].

The list of basic public services in the European
Commonwealth countries for business entities includes:
social deductions for employees; corporate taxes: dec-
laration, etc.; value-added tax: declaration, notification;
registration of a new company; submission of statistical
data; customs declaration; obtaining permits related to
environmental protection; public procurement. Online
implementation of 20 basic public services (12 for citizens
and 8 for businesses), tracked at the level of the European
Community, is represented by four phases: publication of
information; one-way interaction; two-way information
exchange; full implementation of transactions in electronic
form, including the provision and payment of services [21].

For example, 12 basic electronic administrative
services for citizens are as follows: birth and marriage cer-
tificate, car registration, income taxes, license registration,
personal documents (passport, driver’s license), health
services, relocation notices, social security payments,
job search, police report, higher education registration,
public libraries. An administrative service is considered
fully electronic when online interaction is possible at
all four stages that are inherent in each type of service:
1) informing — providing online information about
the public service; 2) one-way interaction — provided
the ability to download document forms; 3) two-way
interaction —provided the ability to process document
forms, including authentication; 4) conducting electronic
transactions — provided the ability to deliver them (for
example, payments) [15].

For example, France has the longest history of
building the service component of e-government in all of
Europe. It all started with a network of Minitel terminals
in 1984, which allowed paying bills, gave access to some
public services, and served as a telephone directory. In the
late 1980s and early 1990s, Minitel spread from France
to some other countries, but lost out in the competition
to the Internet, the abilities of which the devices could
never surpass. They became seriously interested in the
development of electronic services in France only in 1998,
and developed a certain vision and strategy by 2004. The
regulatory act in the field of e-government appeared in
2005, and the year of the actual beginning of the existence
of e-government can be considered 2008. In 2014, this
country became the first and only one in the world where
the level of switching public services to online mode was
100%. From 2012 to 2014, France made great progress in
developing its electronic services, and now the country is
also exploring options for switching to free alternatives
to existing services and other ways to save money. The
French get access to public services through a single portal
mon.service-public.fr using a personal ID. In addition, the
Service-Public.fr portal launched in October 2000 is still
operating. This is an access point to popular information
covering all ordinary events in a citizen’s life [24]. Here
one can find information, documents (published reports of
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government agencies), information about user rights and
administrative procedures. The new policy, introduced in
2012, is aimed at reducing the cost of ICT, encouraging
innovation and attracting other actors, such as local
authorities and developer communities, joint production of
electronic services [25].

Nowadays, there are two approaches to creating
administrative service portals in the world — centralised,
which is built on the “top-down” principle, and meta-
system, built on the “bottom-up” principle. The UK Gov-
ernment Portal is a centralised Internet resource built
according to the “top-down” scheme. Its purpose is to
integrate Internet services of all authorities to provide
public services in a unified information space. The portal is
a set of its services and gateways to portals and subports,
and is also a single centre of responsibility for providing
services for applicants.

In the UK, as a former member of the European
Union, it operates Gov.uk — a unified state information
website developed by the State Digital Service to create
a unified access point for all public services. The beta
version of the website was launched on February 1, 2012,
and on October 17 of the same year Gov.uk brought
together two previously existing major electronic service
providers: Directgov and Business Link. The main reason
for combining previously existing service providers was to
create a unified point of access to public services. The main
purpose of Gov.uk is replacement for hundreds of websites
of government departments and organisations. Thus, by
May 1, 2013, the websites of 24 ministries and 28 state
organisations were moved to Gov.uk. Gov.uk is a rather
complex and systematic set of links to specific websites
of institutions and/or sectors, but does not directly provide
services to these institutions [26].

In the United States, there is a different approach
to developing public service portals. The portal is built
according to the “bottom-up” principle. Since regional
and local authorities already had developed systems
for providing public services using ICT at the time of
the creation of the federal portal, the purpose of such a
metasystem was to create a kind of database of metadata
about public services. All information on the portal is
divided into four groups: for citizens, for businesses, for
civil servants, and for guests of the country. The internet
resource itself is a unified functional centre that provides
its visitors with the opportunity to search for and ob—tain
information about the procedure for providing public
services and additional services [17]. In Germany, the
classification of electronic administrative services takes
into account two criteria: the depth of service coverage of
the “value chain”: information service — communications —
transactions. This is a well-known scheme that is widely
used. Therewith, it is estimated that about a third of the
services are mainly informational in nature (however,
in many cases these services include some additional

functions, apart from simply publishing information on the
Web), another third are procedures for processing various
applications that require the implementation of complex
processes and regulations and contain components for
performing transactions; the content of the service [19].

A unified portal for state and municipal services
eesti.ee was established in Estonia in 2003. Currently, the
portal provides more than a hundred personal services
in electronic form to the portal user who has entered
the portal’s working environment through mandatory
authorisation. The user of the portal, for example, due to
the Department of the State Information System can get
access to the entire legislative framework of the Republic
of Estonia, legislative acts and decisions of various
ministries and departments, find and print out the necessary
form or certificate, send a request to state and municipal
institutions. Among the services that are most actively
used are motor— transport insurance, family benefits and
employment issues, electronic prescriptions, registration
at the place of residence, and others [14]. In Sweden,
the Government eLink project was implemented back
in 1997, which is designed to ensure reliable and secure
information exchange between government agencies. Next
year, the state administration was made more focused
on citizens, more rights and opportunities were granted
in state administration (document “Central Government
Administration in the Citizens Service”) [13].

European countries believe that the provision of
services through electronic means of communication
should complement and not replace other communication
channels. Conventional ways of obtaining services (by
telephone, mail, or by personal contact) will continue to
exist, constantly improving so that all citizens have better
access to information and services from their governments.
Citizens can choose their channel of communication
with their government and pan-European structures [17].
Improving the system of providing electronic administrative
services for the Member States of the European Union
is politically important, since this is how the authorities
constantly communicate with citizens on a daily basis. An
important component of electronic administrative services
in the countries of the European Union is cross-border
administrative services stipulated by the Regulation (EU)
No. 910/2014 of the European Parliament and of the
Council 0f23 July 2014 on electronic identification and trust
services for electronic transactions in the internal market
and repealing Directive 1999/93/EC!, the Decision (EU)
2015/2240 of the European Parliament and of the Council
of 25 November 2015 establishing a programme on
interoperability solutions and common frameworks for
European public administrations, businesses and citizens
(ISA2 programme) as a means for modernising the public
sector?, etc. [27].

In compliance with the requirements of these
regulations, the European Union has introduced the

1. Regulation (EU) No. 910/2014 of the European Parliament and of the Council. (2014, July). Retrieved from https://eur-lex.europa.

eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014R0910.

2. Decision (EU) 2015/2240 of the European Parliament and of the Council. (2015, November). Retrieved from https://ec.europa.eu/

isa2/sites/isa/files/celex_en.pdf.
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STORK programme, which “taking into account the
ID identification technology is available in each country
and provides systematisation of data according to
generally accepted technical and legal schemes, which
ensures understanding between users with each other”.
In addition, for the purpose of providing cross-border
electronic services in the EU, there is an electronic service
“SPOCS (Simple Procedures Online for Cross-Border
Services)”, an electronic portal “e-CODEX (e-Justice
Communication via Online Data Exchange)”, created to
ensure electronic interaction in the field of justice through
online data exchange, as well as the “epSOS” programme,
which provides access to cross-border services in the field
of healthcare, and the electronic service “PEPPOL (pan-
European Public Procurement online)”, introduced for the
purpose of online access to public procurement.

The current state of providing cross-border services
by administrative bodies in the European Union countries
is described by combining individual electronic services
for providing these services into a unified web portal, the
functions of which would ensure the provision of a wide
scope of public services in electronic form throughout
the European Union. In particular, the portal “e-SENS
(Electronic Simple European Networked Services)” is
currently under development, which will combine the
functions of the above-mentioned electronic services and
“is established to ensure the provision of cross-border
public services in electronic form using common and
reused technical components”. Analysing the international
experience in the implementation of electronic public
services, it is necessary to pay attention to the development
by national governments of a large-scale strategic approach,
which results in a gradual transition to accelerated
development and simultaneous use of conventional and
electronic channels for providing administrative services.
Notably, the provision of administrative services in
electronic form in the countries of the European Union
usually takes place through unified online services, which
collect a considerable number of popular electronic
services for both citizens and businesses. Provision of
electronic services at the national level through a unified
web portal helps to increase the convenience of locating
the necessary service and unifying the requirements for
obtaining such services, regardless of the state authority
that renders these services. However, at the local level,
local self-government bodies create opportunities to
provide additional administrative services that fall within
their competence and are carried out taking into account
local characteristics and needs.

CONCLUSIONS

The authors found that one of the best ways to encourage
the provision of administrative services in electronic form
is to standardise their provision — the development of clear
organisational and technical and technological rules and
requirements. In addition, it is safe to say that the provision

of services through electronic means of communication
should complement and not replace other communication
channels. Conventional ways of obtaining services (by
telephone, mail, or by personal contact) will continue to
exist, constantly improving so that all citizens have better
access to information and services from their governments.
Citizens can choose any channel of communication with
their government and pan-European structures. Thus, the
implementation of internet technologies in the sphere of
public power, on the one hand, will increase its efficiency,
and on the other hand, it will make the work of public
authorities more transparent. Working in the e-Government
mode fundamentally changes the atmosphere of interaction
between officials and the population. Every ci—tizen gets
the opportunity to track events in the activities of state
authorities, local self-government bodies, know about their
work plans, directly interact with them without queues
and unnecessary bureaucracy, reduce their corruption
component, which is effectively achieved by introducing
electronic services. And the first step in this direction
should be the development of a market for administrative
and informational electronic services. It should become the
engine that will enable the development of a new paradigm
of public administration in the process of developing
e-governance, which aims to improve the well-being of the
population, increase the competitiveness of our enterprises
and the state in general, and ensure new priorities for the
development of Ukraine.

Thus, the provision of administrative services using
information and communication technologies cannot be
reduced to merely creating an opportunity to familiarise
with the list of documents on the website of the authority
or the Centre for administrative services, which is a
common practice in public administration bodies. The
implementation of certain actions of public administration
bodies in electronic form also cannot be considered as
the introduction of electronic administrative services, in
particular, this refers to a preliminary online appointment
for receiving public services, and the possibility of
electronic receipt of information about administrative
services. Furthermore, a well-built system of electronic
administrative services will have a positive impact on the
development of the social state with influential civil society
institutions, especially on those issues where methods and
forms of interaction of public administration bodies with
citizens and business entities are of great importance.

The value of the subject matter is shown in the
fact that one of the most important issues of modern
society is the development and improvement of the level
of participation of citizens through information and
communication technologies in state affairs. After all,
electronic administrative services, as a modernised public
administration process and the degree of implementation
of its tasks, determine the need to step up research on the
legal settlement of this issue.

REFERENCES

[1] Polytanskyi, V.S. (2018). The doctrine of the concept of electronic government. Legea si Viata, 1/2, 98-101.
[2] Mirzoian, A.A. (2005). Service as a civil law category. International Law and National Law, 1, 127-138.

85




Journal of the National Academy of Legal Sciences of Ukraine, Vol. 28, No. 1, 2021

(3]

[4]
[3]

86

Kozachenko, N. (2013). Normative-legal regulation of state servants activity in the provision of administrative
services in Ukraine. State Governance and Local Self-Government, 1, 194-202.

Dzoban, O.P. (2013). Philosophy of information law.: Worldview and general theoretical principles. Kharkiv: Maidan.
Babaiev, V.M. (2014). E-government. Kharkiv: O.M. Beketov National University of Urban Economy in Kharkiv.
Kaluti, M., & Rajani, K.C. (2021). E-governance for public administration: lecture notes in electrical engineering.
In 3 International Conference on Communications and Cyber Physical Engineering (pp. 1059-1065). Vol. 698.
Singapore: Science and Business Media Deutschland GmbH.

Klich, A. (2021). Electronic communication with public administration in the time of COVID-19 — Poland’s
experience. International Journal of Environmental Research and Public Health, 18(2), Article number 685.
Marzooqi, S.A., Nuaimi, E.A., & Qirim, N.A. (2017). E-governance (G2C) in the public sector: Citizens acceptance
to E-government systems — Dubai’s case. In Second International Conference on Internet of things, Data and Cloud
Computing (pp. 1-11). New York: Association for Computing Machinery.

Park, H.M. (2015). Should E-government be transformational and participatory? In An essay on E-government in the
utilitarian mode of information technology use: 48" Annual Hawaii International Conference on System Sciences
(pp. 2476-2485). Grand Hyatt Kauai: IEEE Computer Society.

Rocha, J. (2020). Spanish and Portuguese eIDAS node evolution for electronic identification of European citizens. In
Proceedings of the 10" Euro-American Conference on Telematics and Information Systems (pp. 1-5). Portugal: ACM.
Al-Refaie, A., Ramadna, A., & Bata, N. (2017). Barriers to e-government adoption in Jordanian organizations from
users’ and employees’ perspectives. International Journal of Electronic Government Research, 13(1), 33-51.
Spacek, D., Csotd, M., & Urs, N. (2020). Questioning the real citizen-centricity of e-government development:
Digitalization of G2C services in selected CEE countries. Journal of Public Administration and Policy, 13(1), 213-243.
Andrieieva, O.M. (2014). E-government of the Scandinavian countries: The formation and development. Problems
of International Relations, 9, 154-168.

Arkhypova, Ye.O. (2015). The experience of implementing e-government in Estonia and its implementation in
Ukraine. 4 Young Scientist, 11, 148-152.

Horbulin, V.P. (2014). E-government. Kyiv: NADU.

Demkova, M.S., & Fihel, M. V. (2004). Access to public information and e-government. Kyiv: Fakt.

Dziuba, S.V., Zhyliaiev, 1.B., Polumiienko, S.K., Ruban, [.A., & Semenchenko, A.l. (2012). E-government. Kyiv:
OSCE Project Coordinator.

Ievtushenko, O.N. (2009). The role of state power and local self-government in building a service state for the
provision of quality public services. Political Science, 122(109), 32-37.

Klymenko, I.V., & Lynov, K.O. (20006). E-government technologies. Kyiv: Center for Civil Service Institutional
Development.

Kozhenko, Ya.V. (2012). Concepts of “strong” and “service” state in the context of modernization of public
administration in Russia: Common and distinctive. Fundamental Research, 3(3), 744-748.

Kuznietsov, V. (2019). Experience in providing electronic administrative services in EU countries. In The Lisbon
Treaty is 10 years after its entry into force. What has changed in the functioning of the EU?: Proceedings of the
Scientific and Practical Conference (pp. 152-154). Mykolaiv: Petro Mohyla Black Sea National University.
Semenchenka, A.1. (2017). E-government and e-democracy. Kyiv: FOP Moskalenko O.M.

Zahorskyi, V.S., & Teleshun, S.O. (Eds.). (2011). Encyclopedia of Public Administration: Vol. 8. Lviv: LRI NAPA.
Pedrosa, G.V, Kosloski, R.A.D., de Menezes, V.G., Iwama, G.Y., da Silva, W.C., & da C. Figueiredo, R.M.A. (2020). A
systematic review of indicators for evaluating the effectiveness of digital public services. Information, 11(10), 472-475.
E-SENS: Easy digital public services within Europe. (2021, February). Retrieved from https://www.esens.eu/.
Margariti, V., Anagnostopoulos, D., Papastilianou, A., Stamati, T., & Angeli, S. (2020). Assessment of organizational
interoperability in e-Government: A new model and tool for assessing organizational interoperability maturity of a
public service in practice. In Proceedings of the 13" international conference on theory and practice of electronic
governance (pp. 298-308). New York: Association for Computing Machinery.

Misuraca, C. (2020). Evaluating the impact of artificial intelligence technologies in public services. In Proceedings of
the 13" International Conference on Theory and Practice of Electronic Governance (pp. 8-16). New York: Association
for Computing Machinery.




Journal of the National Academy of Legal Sciences of Ukraine, Vol. 28, No. 1, 2021

Yevhen A. Hetman

Doctor of Legal Science, Professor

Department of Private International Law and Comparative Law

Yaroslav Mudryi National Law University

61024, 77 Pushkinska Str., Kharkiv, Ukraine

Principal Research Scientist of the Department of Coordination of Legal Studies

Corresponding Member
National Academy of Legal Sciences of Ukraine
61024, 70 Pushkinska Str., Kharkiv, Ukraine

Viacheslav S. Politanskyi

Candidate of Legal Sciences, Assistant
Department of Theory and Philosophy of Law
Yaroslav Mudryi National Law University
61024, 77 Pushkinska Str., Kharkiv, Ukraine

Head of the Department of Coordination of Legal Studies
National Academy of Legal Sciences of Ukraine
61024, 70 Pushkinska Str., Kharkiv, Ukraine

Kateryna O. Hetman

Candidate of Legal Sciences

Department of Law

Kharkiv State Automobile and Road College
610201, 3 Kotelnikovska Str. Kharkiv, Ukraine

Suggested Citation: Hetman, Ye.A., Politanskyi, V.S., & Hetman, K.O. (2021). Global experience in implementing
electronic administrative services. Journal of the National Academy of Legal Sciences of Ukraine, 28(1), 79-87.

Submitted: 25/12/2020
Revised: 05/02/2021
Accepted: 04/03/2021

87




YIK 378.1
DOI: 10.37635/jnalsu.28(1).2021.88-98

Maiis Cinincbka, AHaroJiid CiiHcbKkui

Biooin 3 koopounayii Hayxosux 3axo0ie

MIICHAPOOHO20 CRIBPOOIMHUYMBA MA 2PAHMOBOI OisLIbHOCI
XmenvHuysbkuil ynisepcumem ynpaeninusa ma npasa imeni Jleonioa FO3vko6a
XmenvHuyvkuii, Yxpaina

Baagucnas Hikonae, CeiTiiana Xaaxipagesa

Kagpeopa nyoniunoco ynpasninus ma nyoniunoi cuyscou
Hayionanvna axademisn oepocasnoeo ynpaesninns npu Ilpezudenmosi Yepainu
Kuis, Vxpaina

Irop I'acroxk

Bioodin 3 numans 3aKoOHOMBOPUOCMI | HAYKOBUX eKCREePMU3
Xmenvruysbkuil yHisepcumem ynpasiinus ma npaea imeni Jleonioa IO3vko6a
XmenvHuysruii, Yrpaina

IOPVIAVYHI TA COLIA/AbHO-EKOHOMIYHI ACITEKTV PEOOPMYBAHHSI
CUCTEMMU BUIIOI OCBITU YKPAIHU

AHoOTaNiA. [[ine cmammi nonsizae 8 KpumuuHoOMYy 02715101 eeKmueHOCMI RPOYecie peqhopmysanHs cucmemu U0l oceimu
VYkpainu y ceimni inmeepayii 0o esponeticbkoeo ocgimnbo2o npocmopy. Busnauanvuum meopemuyHum KOHYenmom
po3eumky euwjoi oceimu 6 Yipaiui € il npogiona ponv y 3a6e3neueHni cmaio2o CoYlanibHO-eKOHOMIYHO20 PO3GUMKY
0eporcasu WISIXOM peanizayii Hegid €EMHO20 NPpasa epoOMaosii Ha 0CEIMY, OMPUMAHHSL AKICHUX OCEIMHIX NOCLYe, YCeDIUHO20
IHmMenekmyanbHo2o ma 0yxo8Ho2o po3eumky. OCHOBHUMU MEMOOaMU OOCIIONCEHHS € MENMOO YACHOMHO20 AHANIZY Md
MEmoOU MamemMamuyHoi CmamucmuKy, 3a 00NOMO2010 SIKUX 30IUCHIOBANACL 0OPOOKA BUXIOHUX OAHUX AHKENYSaHMHs
deporcasrux cyxncoosyis. Busnaueno, uwjo 6 ymosax coyianbHO-eKOHOMIYHOTL, CYCnilbHO-NOLIMUYHOL, AOMIHICMPAMUBHO-
VAPAGIIHCOKOT Kpu3u, NIOSUUEHHST KOHKYPEHMHUX 6UMO2 00 cucmemu euujoi oceimu Yxpainu npogionoio memoio it
MoOepHIzayil € popmysanHss HOB020 3MICIMY MA CIMAHOAPMIE SIKOCMI OCEIMHIX NOCIye, AKI 3a0e3neuams MAKCUMATbHY
inmeepayito Yrpainu y ceimoguil ma €8poneucbkull oceimuill npocmip. Y KoHmexcmi npoeederHoco coyiono2iutnoco
ONUMYBAHHS 0EPIHCABGHUX CLYHCOOBYIB OKPECIEHO KOO 3a2p03, CIMPYKMYPY IX 83A€M036 513Ki6 ma 0xcepen UHUKHEHHS,
SIKI € Nepuiovepeo8UMU YilbOBUMU NPIOPUMemamiu 0epitca6HO20 YIPABTIHHS, MEmOol0 K020 € 3a0e3neueHHs Cmanioeo
PO36UMKY cucmemu 8uwoi oceimu Yxpainu. Hosuszna oocuiodcenns 3yMo6i1eHa npoeeoenHsim CoYionociuHo20 OnUnty8anHs
0epoHCcasHUX CIyIcOOBYI6 3 MEMOIO GUIHAUEHHS. eKCNEPMHOL OYMKU U000 KI0Yosux numans. [Ipakmuune 3nayenns
BUBHAYAEMbCSL HEOOXIOHICMIO OKPeCleHHsT NPIOPUMEMHUX HANPSAMIE w000 npomuodil HasA6HUM I OLIbU NOMEHYIUHO
Hebe3neyHUM 3a2po3am Cmaiomy po3GUmKy suwoi ocgimu 6 Ykpaini

KurouoBi ciioBa: ocgimms norimuxa, po3eumox 6uwoi 0ceimu, cucmema U0l 0ceimu, Cmanuil po36Umor, 0epoicaste ynpasiinHs
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LEGAL AND SOCIO-ECONOMIC ASPECTS OF REFORMING UKRAINE’S
HIGHER EDUCATION SYSTEM

Abstract. The aim of the article is to critically review the effectiveness of the processes of reforming Ukraine's higher
education system in the light of integration into the European educational space. Also, the goal is to define the boundaries
of the legislative control of the education system at the state level. The defining theoretical concept for the development
of higher education in Ukraine is its leading role in ensuring the sustainable socio-economic development of the country
through the implementation and legal protection of the inalienable right of citizens to education, obtaining quality
educational services, comprehensive intellectual and spiritual development. The main research methods are the frequency
analysis method and the mathematical statistics methods, which were used to process the data of the questionnaire of public
officials. It has been determined that in the conditions of socio-economic, socio-political, legislative, administrative and
managerial crisis, increasing competitive requirements for the higher education system of Ukraine, the leading purpose
of its modernisation is the formation of new content and quality standards of educational services, which will ensure the
maximum integration of Ukraine in the world and European educational space. In the context of a sociological survey of
civil servants, the circle of threats, the structure of their relationships and sources of origin are outlined, which are the
first priorities of the state administration, aimed at ensuring the sustainable development of the higher education system
of Ukraine. The novelty of the study is due to a sociological survey of public officials in order to determine the expert
opinion on key issues. It is important to find out what legal responsibility people will bear for opposing the laws of Ukraine
on education. The authors also collected an expert opinion on key issues that will improve Ukrainian legislation in the
field of higher education. The practical importance is determined by the necessity to outline priority areas to counter the
existing and more potentially dangerous threats to the sustainable development of higher education in Ukraine

Keywords: education policy, higher education development, higher education system, sustainable development, public
administration

INTRODUCTION

Since Ukraine's proclamation as a sovereign and insufficient financial resources, fundamentally different

independent state, the processes of modernization of the
higher education system have been going on. Ukraine's
accession to the Bologna Process in 2006 led to a systematic
review of the legal framework for regulating the relations
of participants in the educational process, revision of
state standards of higher education content, establishing
new rules and procedures for access to higher education
in Ukraine, improving the quality of educational services.
As a result, the uncoordinated state policy of reforming
Ukraine's higher education that consisted of ignoring its
adaptive capacities to the new requirements and standards
of the European education system, which were caused by

organisational and legal norms of its construction, lack
of clear and transparent rules of functioning educational
institutions of different forms of ownership, led to the
deepening of the systemic crisis in higher education.
According to independent statistics [1], the dev-
astating processes of destruction of its scientific and
technical potential, the decline of science and a significant
influx of scientists and teaching staff abroad are deepening
in Ukraine. According to the Human Development Index,
according to the World Economic Forum in 2016, Ukraine
ranked 26™among 130 countries in the world, and in the global
competitiveness index in 2016-2017, Ukraine ranked
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85" among 138 countries. Ukraine's European integration
processes have led to new challenges and threats to
higher education, which are exacerbated by competition
from higher education institutions (hereinafter referred
to as HEIs) from foreign countries. In which the higher
education system of Ukraine demonstrates the inability to
create a decent competition in the international market of
educational services, which is caused by high tuition fees
in a number of Ukrainian HEIs, corruption, low quality
of education, as well as in the subsequent emigration
of specialists and students due to their inability to find
employment with decent pay conditions. According to
independent experts, the number of Ukrainians in foreign
universities in 2014-2015 amounted to 59 thousand, and
in the 2015-2016 academic year — 68 thousand citizens of
Ukraine (an increase of 9,000), among which more than
60% of future students have chosen Polish universities. In
the 2015-2016 academic year 30041 Ukrainian students
studied in Poland [2].

The permanent problem for Ukrainian society and
higher education is the influx of scientists abroad. Ukraine
ranks 54" out of 55 countries that participated in the
survey in terms of scientists' outflows. For Ukraine, such
an outflow of scientists annually costs 40-90 million UAH
for the country's economy. As a rule, scientists mainly
travel to EU countries and the USA. During the years of
independence, 45,000 people moved from Ukraine to the
United States [3]. According to the state statistics, only
during 2010-2016 there is a catastrophic reduction in the
number of researchers in educational institutions, among
which there were 11974 doctors of science, and as of 2016,
only 7091 (a decrease of 40.7%), PhDs (Candidates of
Sciences) in 2010 were 46,685 people, and in 2016 —
20208 people (a decrease of 56.7%), and for all categories
of staff there was a reduction of employees by 46.3%. It
is worth noting the systematic reduction in the number
of higher education institutions in Ukraine, which in the
beginning of 1991 were 910, and in 2016 — 657 units [4; 5].

The results of many years of scientific research
undoubtedly prove [6-10] the leading importance of
the educational policy of the country in the processes of

creating new knowledge, effective introduction of new
technologies and innovations in the field of economic
activity in order to ensure sustainable economic
development of society. The recently adopted new version
of the Law of Ukraine “On Higher Education™ introduces
significant changes to the system of organisational and
legal regulation of the activity of the higher education
system of Ukraine, which substantially approximates the
standards and norms of functioning of the European higher
education system. The main innovations are the adaptation
to the European norms of the system of educational and
qualification levels, the procedure for issuing diplomas
of higher education, including jointly with foreign HEIs,
expanding the autonomy of higher education institutions,
the establishment of a national agency for quality of higher
education, procedures for accreditation of educational and
scientific programs, admission rules and regulations to
study. As defined in Art. 3 P. 3 of this Law?, formation and
implementation of the state policy in the field of higher
education is ensured by maintaining and developing
the higher education system and improving its quality,
development of autonomy of institutions, ensuring the
development of scientific, scientific and technical and
other activities of higher education institutions.

Conducting this study on the challenges and
threats to the sustainable development of Ukraine’s
higher education system, given its critical state and
reform policies to modernise it pursued by the country’s
government, will allow to outline directions for finding
scientifically sound answers to a number of key questions.
The research the authors have organised and conducted will
allow to outline priority directions to counter the existing
and more potentially dangerous threats to the sustainable
development of higher education in Ukraine.

1. METHODOLOGY

Respondents are public officials between the ages of 20 and
67 who are administratively involved in the humanitarian
field of education and culture. Given the gender aspect,
the distribution of respondents is as follows: 53 male and
207 female (Table 1).

Table 1. Demographic indicators of the studied sample population

Age Sex, number of respondents
The name of oblast | Region of Ukraine
min max Average M F Num

Volyn West 23 67 39.8 6 25 31
Ternopil West 23 57 40.8 4 27 31
Ivano-Frankivsk West 21 58 38.9 4 30 34
Khmelnytskyi West 25 60 41.6 8 20 28
Kyiv Centre 24 67 46.4 7 18 25
Zhytomyr Centre 20 56 335 4 26 30
Poltava Centre 29 54 42.8 6 21 27
Odesa South 22 56 383 5 25 30
Kharkiv East 24 67 46.7 9 15 24
In total 53 207 260

1. Law of Ukraine No. 1556-VII “On Higher Education”. (2014, July). Retrieved from http://zakon5.rada.gov.ua/laws/show/1556-18.

2. Ibidem, 2014.
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The questionnaires were formulated in a closed
type and provided yes and no answer options, which made
it possible to clarify subjective considerations of civil
servants regarding the presence or absence of threats to
the sustainable development of higher education and to
determine based on their expert opinion the priority of
existing threatsby regional and content distribution. Each
question was characterised by a specific type of threat or
source of threats, namely: quality of educational services;
use of advanced training techniques; effectiveness of
national patriotic education; employment opportunities for
graduates; professional competence of teachers; the spread
of corruption in higher education institutions; reduction of
the number of higher education institutions; depreciation of
diplomas and status of higher education; interaction with the
public; emigration of scientists, HEI teachers abroad; desire
of young people to go abroad for study and employment.

The initial data of the public officials’ questionnaire
was processed by applying the methods of mathematical
statistics: determination of the sample size, establishment of
the required level of accuracy of the study with acceptable
error, determination of the confidence interval, digital
codification of data, frequency analysis, determination
of the percentage distribution of responses by types of
threats and by oblasts of Ukraine, conducting a rating
on the types of threats identifying the most important
for all oblasts of Ukraine by applying the index method,
nonparametric correlation analysis by determining the
coefficient of Kendall with the purpose of establishing
the fact of presence or absence of correlation between
the investigated types of threats, nonparametric variance
analysis of Friedman and calculating the coefficient of
Kendall’s concordance with the purpose of establishing

the harmonised experts’ opinion on the questions under
study, presence or absence of a significant difference in the
judgments of public officials regarding the existing threats
to sustainable development in education by type and oblast
by calculating Q homogeneity statistics of two binomial
samples by the formula 1 where: p is the ratio of n (trait
value) to N (total sample):

Q= P1-P2

\/ P1(1-P1) ,  [PZ(1-P2) (1)
N1 N2

according to the requirements of the scientific literature [11;
12]. The above tasks were accomplished using Statsoft
Statistica 10 [13] computer mathematical and statistical
complex, Microsoft Excel 2016.

2. RESULTS AND DISCUSSION

An analysis of the distribution of public officials’ responses
to the presence or absence of threats to the sustainable
development of higher education in their areas showed
that the most significant at the level of 0.1 is the majority
of expert assessments of the existence of such threats in
Ternopil (Q = 6.792), Ivano-Frankivsk (Q = 4.887), Poltava
(Q = 3.369) oblasts. Public officials in the rest of the
study areas expressed diametrically opposed views on
this issue, indicating that there is no consensus on the
assessment of the presence or absence of crisis phenom-
ena in the higher education development processes of
the respective oblasts. In total, out of 260 public offi-
cials interviewed, 151 are convinced that the higher ed-
ucation system is characterised by the presence of crisis
phenomena, which destructively affect the functioning
of higher education in Ukraine (Q = 5.122) (Table 2).

Table 2. Distribution of respondents' answers regarding the presence or absence of security threats
to the humanitarian sphere in higher education in their area

Number of responses, percentage (%), relative
The name of | Confidence frequency Q criterion (a=0.1)
oblast interval ° o K=1.64
Yes No | Num yg)s n/:)) (ylf):s) ( 1?0)
Volyn +14.6 16 15 31 51.6 | 48.4 10.516]0.484 0.330<1.64
Ternopil +6.5 24 7 31 | 774 | 22.6 |0.774 | 0.226 6.792>1.64
Ivano-Frankivsk +8.4 24 10 34 | 70.6 | 29.4 [0.706 | 0.294 4.887>1.64
Khmelnytskyi +14.7 15 13 28 | 53.6 | 46.4 [0.536|0.464 0.693<1.64
Kyiv +18.8 11 14 25 | 44.0 | 56.0 | 0.440]0.560 -1.100<1.64
Zhytomyr +14.2 16 14 30 | 53.3 | 46.7 | 0.533 | 0.467 0.671<1.64
Poltava +10.7 18 9 27 1 66.7 | 33.3 [0.667|0.333 3.369>1.64
Odesa 0.0 15 15 30 | 50.0 | 50.0 [0.500]0.500 0.000<1.64
Kharkiv 0.0 12 12 24 | 50.0 | 50.0 [0.500|0.500 0.000<1.64
In total +4.3 151 [ 109 | 260 | 58.1 | 41.9 [0.581]0.419 5.122>1.64

Note: * — Questionnaire point: Do you think that there are security threats to the humanities sector in higher education

in your area?

Frequency analysis and percent distribution of
baseline data allowed to identify which, according to
experts, threats and sources of their origin are priorities
in terms of the destructive impact on higher education
in Ukraine, and which, given the significant majority of

affirmative answers, were organised by rating [14-16]. Here
are the first three positions: 1 —impossibility of employment
of HEI graduates; 2 — desire of young people to go abroad
to study with further employment; 3 — emigration of
scientists and teaching staff abroad (Table 3).
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Table 3. Distribution of respondents’ responses on identifying priority types of threats and their sources
of security for the humanitarian sphere in higher education (consolidated by Ukraines oblasts)

Types of Number of responses, percentage (%), relative frequency [ Q criterion Confidence rank
threats * Yes, (@=0.1) interval | (pount-yes)
yes no num % No, % | p (yes) | p (no) K=1.64
1 177 83 260 68.1 319 | 0.681 | 0.319 | 12.154>1.64 +3.8 5
2 161 99 260 61.9 38.1 | 0.619 | 0.381 7.687>1.64 +4.6 9
3 120 140 260 46.2 53.8 | 0.462 | 0.538 | |-2.413]>1.64 +6.5 -
4 210 50 260 80.8 19.2 | 0.808 | 0.192 | 24.577>1.64 +2.3 1
5 176 84 260 67.7 323 | 0.677 | 0.323 | 11.857>1.64 +3.5 6
6 172 88 260 66.2 33.8 | 0.662 | 0.338 | 10.695>1.64 +4.1 7
7 152 108 260 58.5 41.5 | 0.585 | 0.415 5.373>1.64 +5.1 10
8 181 79 260 69.6 30.4 | 0.696 | 0.304 | 13.373>1.64 +3.7 4
9 164 96 260 63.1 36.9 | 0.631 | 0.369 8.485>1.64 +4.5 8
10 186 74 260 71.5 28.5 | 0.715 | 0.285 | 14.974>1.64 +3.5 3
11 208 52 260 80.0 20.0 | 0.800 | 0.200 | 23.601>1.64 +2.4 2
In total | 1907 953 2860

Note: * — Hereinafter types of threats: 1 — quality of educational services; 2 — teaching methods, 3 — national-patriotic
education; 4 — employment of HEI graduates; 5 — professional competence of teachers; 6 — corruption in HEIs,
7 — reduction of the HEIs number; 8 — depreciation of diplomas and status of higher education; 9 — interaction with the

public; 10— emigration of scientists; 11 — the desire of young people to go abroad to study

Anotherimportantissueinthisstudyisunderstanding
the structure of the relationship between existing threats
based on the evaluative judgments of public officials,

which may characterise a specific causation between them,
and accordingly one of which can be classified as a source
of the other (Table 4).

Table 4. Significance of Kendall correlation coefficients between the investigated indicators of security threats to the
humanitarian sphere in higher education of Ukraine (according to the survey of public officials, n = 260, v = “yes”)

Types
of 1 2 3 4 5 6 7 8 9 10 11

threats
1 -0.239 | -0.289 | 0.418 | -0.100 | 0.516* | 0.239 | -0.149 | -0.289 | -0.239 [ -0.100
2 -0.239 0.069 0.214 0.418 | -0.039 | -0.214 | 0.134 | -0.311 | -0.179 | 0.418
3 -0.289 [ 0.069 0.069 0.346 0.261 0.311 | 0.516* | 0.267 0.449 0.346
4 0.418 0.214 0.069 0.418 | 0.810% | 0.179 0.134 0.069 0.214 0.418
5 -0.100 | 0.418 0.346 0.418 0.516* | 0.239 | 0.671* | 0.346 0.418 | 1.000%
6 0.516* | -0.039 | 0.261 | 0.810* | 0.516* 0.463* | 0.241 0.261 0.386 | 0.516%
7 0.239 | -0.214 | 0.311 0.179 0.239 | 0.463* 0.356 0.311 | 0.571* | 0.239
8 -0.149 | 0.134 | 0.516* | 0.134 | 0.671* | 0.241 0.356 0.516* | 0.624* | 0.671%
9 -0.289 | -0.311 0.267 0.069 0.346 0.261 0.311 | 0.516* 0.449 0.346
10 -0.239 | -0.179 | 0.449 0.214 0.418 0.386 | 0.571* | 0.624* | 0.449 0.418
11 -0.100 | 0.418 0.346 0.418 | 1.000% | 0.516* | 0.239 | 0.671* | 0.346 0.418

Note: * — Kendall's correlation coefficient is significant at p <0.05

In authors’ opinion, poor quality of higher education
is a leading, complex threat to the sustainable development
of higher education in Ukraine [17-19]. The quality of
higher education depends on many factors, but, as the
results of the correlation analysis show, its correlation
with the state of corruption in the HEI of Ukraine is
significant (r = 0.516 p <0.05). As it has been defined
above, the leading threat to the sustainable development
of higher education in Ukraine is the systemic problems
with graduates’ employment, and which, in the opinion

of experts, are closely linked to corruption in the HEIs,
which in turn significantly affects the quality of higher
education (r = 0.818 p <0.05). Another major threat is
the desire of young people to pursue higher education in
foreign educational institutions with further employment
in these countries, which is functionally correlated with
the professional competence of teachers of HEIs (r = 1.000
p <0.05), the depreciation of diplomas and the status of
higher education. = 0.671 p <0.05), a state of corruption in
the HEIs (r = 0.516 p <0.05).
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Third in the rating of threats were processes related
to the emigration of scientists abroad, which significantly
correlated with the processes of depreciation of diplomas
and status of higher education (r = 0.624 p <0.05) and the
decrease in the number of higher education institutions
(r = 0.571 p< 0.05). It is important to understand the
reasons for the devaluation of diplomas and the status
of higher education in Ukraine, and within the questions
posed, they may, on the basis of established dependencies,
be the subjective factors that characterise the quality of the
educational process in the HEIs of Ukraine: national-patri-
otic upbringing of youth (r = 0.516 p <0.05); professional
competence of teachers (r = 0.671 p <0.05); interaction
between the state and the public (r = 0.516 p <0.05); emi-
gration of competitive scientists abroad (r = 0.624 p <0.05).

It should also be noted that the level of corruption
in the HEI is significantly related and, in authors" opinion,
influences the quality of education (r = 0.516 p <0.05),
which determines: the ability of graduates to continue to
successfully work (r=10.810 p <0.05); professional career and
qualifications of teachers (1=0.516 p <0.05); development
of a network of higher education institutions (decrease,
increase of their number) (r = 0.463 p <0.05); the level of desire
of young people to get higher education at home (r=0.516
p <0.05). In addition, Friedman’s analysis of variance and
Kendall’s coefficient of concordance of 0.654 (Table 5)
gave ground for asserting a sufficient level of agreement of
experts’ opinions regarding the assessment of the presence
or absence of certain types of threats to the sustainable
development of higher education in Ukraine.

Table 5. Results of Friedman s analysis of variance and Kendall s concordance
on the results of public officials’ questionnaires

n
n/n X anto Z Xitrank) X o,
i=1
Volyn 5.363636 59.00000 20.18182 4.771125
Ternopil 8.090909 89.00000 23.72727 3.797128
Ivano-Frankivsk 8.045455 88.50000 22.63636 3.981777
Khmelnytskyi 4.818182 53.00000 19.81818 3.655631
Kyiv 2.045455 22.50000 14.72727 1.793929
Zhytomyr 5.272727 58.00000 19.90909 3.448320
Poltava 5.681818 62.50000 20.36364 3.354779
Odesa 3.363636 37.00000 17.09091 3.448320
Kharkiv 2.318182 25.50000 14.90909 2.022600
Friedman analysis of variance X* (N = 11, df = 8) = 57.58502, p <0.00000
Concordance coefficient = .65438. Average rank r = .61981

Rating of oblasts based on the significant majority
of affirmative responses of public officials to the combined
presence of threats to the sustainable development of higher

education in their oblasts makes it possible to state that in
all the studied areas the threats and crisis phenomena in the

higher education system are relevant (Table 6).

Table 6. Rating assessment of oblasts of Ukraine by the aggregate presence of threats and
sources of their emergence in the humanitarian sphere in higher education of Ukraine

Number of responses, percentage (%), relative L.

The name of frequency Q (c;:(;'lil)on Confidence rank
oblast ves | No | Num 3‘{;:, 1:1/(:, O lp (20) K=1.64 interval | (pount-yes)
Volyn 222 119 341 65.1 349 | 0.651 | 0.349 11.408>1.64 +3.1 6

Ternopil 261 80 341 76.5 23.5 | 0.765 | 0.235 22.612>1.64 +2.1 1
F::;Eﬁlsk 249 | 125 | 374 | 666 | 334 | 0.666 | 0334 | 13.269>1.64 +2.8 4
Khmelnytskyi | 218 90 308 70.8 29.2 | 0.708 | 0.292 15.632>1.64 +2.7 3
Kyiv 162 113 275 58.9 41.1 0.589 | 0411 5.833>1.64 +4.0 8
Zhytomyr 219 111 330 66.4 33.6 | 0.664 | 0.336 12.264>1.64 +3.1 5
Poltava 224 73 297 75.4 24.6 | 0.754 | 0.246 19.854>1.64 +2.4 2
Odesa 188 142 330 57.0 43.0 | 0.570 | 0.430 4.979>1.64 +3.9 9
Kharkiv 164 100 264 62.1 37.9 | 0.621 | 0.379 7.885>1.64 +3.9 7
In total 1907 | 953 | 2860
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According to civil servants, the most pronounced
crisis processes are observed in Ternopil (Q=22.612), Poltava
(Q=19.854), Khmelnitskyi (Q=15.632) oblasts (Fig. 1).

Assessing the studied areas from the point of view of
a validly confirmed number of threats, it is advisable to state
that the level of danger is high and critical in eight oblasts
of Ukraine out of nine investigated (Tables 7; 8), because,
according to experts, in their oblasts, there are 7 to 10 threats to

the sustainable development of higher education. It should be
noted that the ranking of threats in each oblast by significance
indicates their different priority in terms of destructive
influence on the processes of sustainable development of
higher education, that is, their decomposition structure has a
pronounced regional factor, but at the same time the authors
emphasise that the three leading threats identified by them
remain for all areas under study (Tables 7, 8).

90.0 25.000
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;\a‘ 700 20000 -
o 2
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g 15000 &
= 50.0 S
i 5
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[ | >
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Figure 1. Level of threats to the humanitarian sphere in the field of higher education of Ukraine in the studied areas:
1 —Volyn obl.; 2 — Ternopil obl.; 3 — Ivano-Frankivsk obl.; 4 — Khmelnitskyi obl.; 5 — Kyiv obl.; 6 — Zhytomyr obl.;
7 — Poltava obl.; 8 — Odesa obl.; 9 — Kharkiv obl.

Table 7. Distribution of existing threats and sources of their occurrence in the humanities in higher education
in the studied regions of Ukraine

Presence of threats (yes.no). Qcriterion (a=0.1). K = 1.64
The name of "l:he 1 2 3 4
oblast region of
Ukraine | Q (ves Yes. no Q (yes Yes. no Q (yes Yes. no Q (yes Yes. no
VS no) VS no) VS no) VS no)

Volyn West 2.373 yes 3.111 yes -2.373 no 11.623 yes
Ternopil West 9.619 yes 2.373 yes 0.994 --- 11.623 yes
F::;Ef’vsk West | 4.072 yes 3.317 yes | -1273 9.290 yes
Khmelnytskyi West 3.718 yes 2.126 yes 0.000 - 8.282 yes
Kyiv Centre 1.859 yes 1.100 --- 0.364 --- 2.661 yes
Zhytomyr Centre 3.566 yes 4.412 yes -2.052 no 7.657 yes
Poltava Centre 9.634 yes 3.369 yes -1.060 --- 12.126 yes
Odesa South 1.351 --- 0.671 - -2.052 no 9.174 yes
Kharkiv East 2.302 yes 1.505 --- 0.744 --- 3.160 yes
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The 5 6 7 8
The name of region of [ Q( Q. Y Q0
oblast : yes yes yes yes
Ukraine vs 1) Yes. no vs o) Yes. no vs o) Yes. no vs no) Yes. no
Volyn West 1.672 yes 4.756 yes -0.994 - 3.899 yes
Ternopil West 11.623 yes 9.619 yes 2.373 yes 11.623 yes
Ivano-
Frankivsk West 4.072 yes 4.072 yes 0.000 - 4.887 yes
Khmelnytskyi West 8.282 yes 5.648 yes 0.693 - 4.625 yes
Kyiv Centre 0.364 - -1.100 - 2.661 yes 2.661 yes
Zhytomyr Centre 1.351 - 4.412 yes 2.786 yes 2.786 yes
Poltava Centre 6.429 yes 9.634 yes 5.265 yes 6.429 yes
Odesa South 4412 yes -0.671 --- 0.671 --- 1.351 ---
Kharkiv East 0.744 - -0.744 - 3.160 yes 3.160 yes
9 10 1 —
The name of regft?ri of [ Q¢ Q. Y
oblast . yes yes yes — —
Ukrainr | vs no) Yes. no vs o) Yes. no vs o) Yes. no
Volyn West 1.672 yes 6.792 yes 11.623 yes --- -
Ternopil West 5.708 yes 5.708 yes 11.623 yes - -
Ivano-
Frankivsk West 2.606 yes 5.782 yes 9.290 yes --- ---
Khmelnytskyi West 2.893 yes 6.839 yes 16.794 yes - -
Kyiv Centre 1.859 yes 2.661 yes 3.529 yes - -
Zhytomyr Centre 2.786 yes 6.412 yes 7.657 yes - -
Poltava Centre 4.262 yes 5.265 yes 9.634 yes --- ---
Odesa South 0.671 - 0.671 - 2.052 yes - -
Kharkiv East 2.302 yes 4.110 yes 5.197 yes - -
Table 8. Rating grouping of existing topical threats to humanitarian security in higher education
in the studied oblasts of Ukraine
The name of Type of threat Total The
oblast (ranking by priority) number level of
gbyp Y danger
1. Young people leavethe country to study abroad; 2. Employment of graduates
Volvn of HEIs; 3. The emigration of scientists; 4. Corruption in HEIs; 5. Degradation 9 Hich
Y of diplomas and status of higher education; 6. Teaching methods; 7. Quality of &
educational services; 8. Public interaction; 9. Professional competence of teachers
1. Young people leave the country to study abroad; 2. Degradation of diplomas and
status of higher education; 3. Employment of graduates of ZVO; 4. Professional
Ternopil competence of teachers; 5. Quality of educational services; 6. Corruption in ZVO; 10 Critical
7. Interaction with the public; 8. The emigration of scientists; 9. Reduction of the
amount of ZVO; 10. Teaching methods
1. Young people leave the country to study abroad; 2. Employment of graduates
Ivano- of HEIs; 3. The emigration of scientists; 4. Degradation of diplomas and status of 9 Hich
Frankivsk higher education; 5. Corruption in HEISs; 6. Professional competence of teachers; 7. &
Interaction with the public; 8. Quality of educational services; 9. Teaching methods
1. Young people leave the country to study abroad; 2. Employment of graduates; 3.
. | Professional competence of teachers; 4. The emigration of scientists; 5. Corruption .
Khmelnytskyi in HEIs; 6. Degradation of diplomas and status of higher education; 7. Interaction ? High
with the public; 8. Quality of educational services; 9. Teaching methods
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Kyiv

1. Young people leave the country to study abroad; 2. The emigration of scientists;
3. Degradation of diplomas and status of higher education; 4. Reduction of the
number of HEIs; 5. Graduate employment; 6. Quality of educational services;

7. Interaction with the public

High

Zhytomyr

1. Young people leave the country to study abroad; 2. Employment of graduates;
3. The emigration of scientists; 4. Corruption in HEIs; 5. Teaching methods;
6. Quality of educational services; 7. Reduction of the number of HEIs;

8. Degradation of diplomas and status of higher education; 9. Public interaction

High

1. Employment of graduates; 2. Quality of educational services; 3. Departures
of young people abroad; 4. Corruption in HEIs; 5. Professional competence of

Poltava

teachers; 6. Degradation of diplomas and status of higher education; 10
7. The emigration of scientists 8. Reduction of the number of HEIs; 9. Public
interaction; 10. Teaching methods

Critical

Odesa

1. Employment of graduates; 2. Professional competence of teachers;
3. Departure of young people to study abroad

3 Moderate

Kharkiv

1. Young people leave the country to study abroad; 2. The emigration of
scientists; 3. Reduction of the number of HEIs; 4. Degradation of diplomas
and status of higher education; 5. Graduate employment; 6. Quality of
educational services; 7. Interaction with the public

7 High

The conducted research convincingly proves that
the higher education system of Ukraine is in crisis, and its
sustainable development is complicated by the existing
threats and factors that are the source of their emergence [20].
The statistics presented by the authors on the quantitative
features of the destructive processes occurring in the higher
education system are in full agreement with the opinion of
the surveyed public officials, which gives reason to conclude
that the state administration have adequately assessed the state
of affairs in the field of higher education. The content of the
reform efforts of the country’s government to modernise the
higher education system by European and world standards
makes it possible to state that the creation of new governance
structures on the quality of education, the extension of powers
and autonomy of higher education institutions, the regulation
of the content and standards of higher education, etc. do not
fully comply with the requirements and standards of threats to
the sustainable development of higher education in Ukraine.

It should be noted that, as part of the overall strategy for
the sustainable development of the higher education system of
Ukraine, these measures are necessary and require regulation.
However, the implementation of these measures will not
produce the expected results without significant improvement
in the material, technical, financial, information, etc.
provision of scientific process, creation of decent conditions
for remuneration of the teaching staff, social protection
of students, the implementation by the state of planned,
systematic activities to guarantee the implementation of the
right to employment for graduates of HEIs. The Government
does not conduct such measures, the strategy of long-term
development of higher education and science in view of
its integration into the concept of sustainable economic
development of Ukraine is a priori absent, and the provisions
and tasks of higher education development, defined in a
number of state documents, are declarative and formal and in
authors’ opinion, in the current state of affairs of the country
will not be implemented for a long time.

In addition, there is a fact that there is no state strategic
planning and forecasting of indicators for which it is expedient

to evaluate the effectiveness of the processes of sustainable
development of higher education in Ukraine, its quality, and
only an attempt to translate this problem into the primary link
of the higher education system — an educational institution — is
observed. Another major factor in the emergence of crises in
the higher education system is corruption, which, under the
socio-economic conditions of today, is, first of all, extremely
low salaries for teaching staff, which does not concern the
heads and administration of the HEI, government policy
pursued by the government, the state of the citizens’ legal
consciousness, is insurmountable. At present, every institution
of higher education has formally proclaimed the fight
against corruption in the educational and scientific process,
falsification and academic plagiarism in scientific research,
which is enshrined in the orders and orders of managers, but
in fact these shameful phenomena are widespread.

There is also insufficient interaction between the state
and non-governmental organisations to work with student
youth, parents on identifying and reporting to law enforcement
agencies about corruption in higher education institutions in
Ukraine. Thus, it should be acknowledged that the economic
crisis, the unprofessionalism of the country 'sgovernment, the
political involvement of certain socially active segments of the
population, the total control over the country by oligarchic-
criminal groups will not allow a priori to change the situation
in the field of higher education in the near future.

CONCLUSIONS

The conducted research makes it possible to state with
confidence that the government policy of modernisation of
the higher education system of Ukraine does not fully meet
the urgent needs of society and the state and is not able to
fully ensure effective counteraction to the existing threats
to the sustainable development of higher education. In
this context, it is necessary to identify the main directions
of state policy, which require a first-rate scientific and
theoretical substantiation and further regulatory support.
Current state policy and relevant strategic programs for
the development of higher education in Ukraine should
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be aligned with socio-economic realities, be based on
deep scientific research, have clearly defined benchmarks
and predictive indicators for evaluating the effectiveness
of implementing measures for the development of
higher education.

The strategy of higher education development
must be based primarily on the principle of “education for
human”, the rule of observance and protection of the rights
of the teaching staff for decent pay and social guarantees,
taking into account the intellectual, spiritual requests of
society and the fullest possible satisfaction of the needs
of citizens and the state. Establishment of interaction with
employers, research of the labour market, formation of
guarantees by the state for graduates of HEIs with respect
to their further employment, establishment of economically
justified norms of the state order for training of specialists in

the relevant specialities. The development of a new current
strategy requires immediate revision — a comprehensive
program for combating corruption in higher education
institutions of Ukraine. First of all, it concerns measures
to detect corruption among senior management of HEIs,
persons holding administrative, executive positions in public
administration bodies. It is necessary to conceptually rethink
the basics of quality assurance of the educational and scientific
process, which should reflect the procedural certainty of the
procedures for assessing the quality of educational activity of
young people in accordance with the content and standards
of the respective specialities, the quality of staffing, creating
conditions for students to conduct independent research
activities, combating academic plagiarism and borrowing,
compliance of higher education standards with educational
qualification levels of labour market requirements.

[19]

[20]
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OKPEMI ACHEKTU CUCTEMI AEP2KABHOT'O YIIPABAIHHA 3AKAA AAMU
BUIIIOI OCBITU: CBITOBI IIPAKTUKU TA YKPAIHCHKVH BYIMIP

Anorauis. Cmamms npucesuena NUmaHHaM GUSHAYEHHS! ULIAXI6 YOOCKOHALEHHS CUCIEMU OepAHCABHO20 YNPAGIIHHS
3aKIA0AMU OCEIMU 3 MEMOI0 3a0e3neuenHst X KOHKYPEeHmMO30amHoCmi. Y cmammi npoananizo8ano OCHOBHI MeHOEeHYIl
HOPMAMUBHO-NPABOB020 3a0e3neyeHHs OLUIbHOCI 3aK1a0i8 BUUOT OCIMU, 8 Pe3yIbIMami 4020 6U3HAUEHO OA306 HOBOBBEOCHHS
3akony Yrpainu «npo suwgy ocsimyy 6io 2014 poky, wo cmag 0CHOB0N (YOPMYSaHHs cucmem aKaoemiuHoi MOOUIbHOCHI,
dobpouechocmi ma agmoHomii. Byio eusHaueHo O0CHOGHI npobiemu po3sumky cucmemu suwoi oceimu 6 Yxpaiui, ujo
nosA2ams Y HEOOCKOHAIUX MEXAHIIMAX YNPAGIIHHS, HeeeKMuUeHil cucmemi QPiHAHCY8aHHsL Ma HENOBHI peanizayii npoyecie
aKademiyHol aémoHOMIl, BUBHAUEHUX 3aKOH00aswo. TIpoananizoeano oCHOBHI NiOX0O0U 00 pehopmysanHs cucmemu UWOL
oceimu 8 Yxpaiti, 6 pezynomami 4020 610 BUSHAYEHO POlb CUCEMU OEPICABHO20 YNPAGTIHHI 6 Pe2VIIO8AHHI Ma KOOPOUHAYIT
3axnadie euwoi oceimu. /lana cucmema Ha CbO200HI He € SHYuKOlo, momy He Mmodice Oymu egdexmusnoro. CmeopenHs
nioxo0ie w000 PetmunHey8ants 3aK1a0ié 6UUiOl 0Ceimu 8U3HAYAE hopmam nepepo3nooiy KOUImie y Cucmemi 0epicagHo2o
Qinancysanns oceimu. [ana cucmema 003601unms MOMUSYSamMu 3aKaAa0u 0Ceimu 00 NiOGUULEHHSL PIGHSL SIKOCMI OCEIMHbO20
npoyecy, Hayko80-00CHIOHUYbKOL OISTIbHOCMI, aKAOEMIYHOI MOOLILHOCI, NAPMHEPCLKUX 348 SI3Ki6, PIGHST MAMEpIaLIbHO-
MEXHIUHO20 3aDe3NedeHHs OCEIMHbO20 NPOYECy, PIGHs NPAYesIauinmyeaHHs 6UNYCKHUKI6 3a cneylanbHicmio mowjo. J{awi
NOKA3HUKU 3a0e3ne4yIons MOMusayiio 0o niosuwerHs eghekmueHocmi podomu 3aK1a0i6 U0l 0ceimii, npome He UPILLYIONb
nogricmio npobnemy Hecmaui QIHAHCY8aAHHs, 30KpeMd HA IHHO8ayilHy JisibrHicmb. Husbka onnama npayi npogecopcoko-
BUKTIAOAYLKO20 CKIADY MAKONC HE2AMUBHO NOZHAYAEMbCS HA 0C8imHboMy npoyect. Omoice, y cmammi Ha0aHo peKoMeHOayii
OO0 MOJCIUBOCII NIOBULYECHHSL e(HEKMUBHOCTE CUCTEMU OEPAHCABHOL0 YIPABTIHHS 3AKAA0AMU BULYOT OCBIMU, SIKI NONAAIONMb
V CMBOPEHHI MONCTUBOCME OISl 3AVUEHHS (DIHAHCOBUX PecypPCié NapmHepie 3aK1adie euujoi oceimu, cnisnpayi oceimu ma
Oi3HeCY, CNPOWEHHS CUCIEMU OCBOEHHSL 2PAHMIE MA (PIHAHCOBOT CnieNpayi i3 IHO3eMHUMU 3aKIA0AMU OCEIMU
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PO3BUMKY OCeimu
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CERTAIN ASPECTS OF THE SYSTEM OF PUBLIC ADMINISTRATION OF
UNIVERSITIES: WORLD PRACTICES AND THE UKRAINIAN DIMENSION

Abstract. The article deals with determining ways to improve the system of public administration of educational
institutions in order to ensure competitiveness. Were analysed the main trends in the regulatory support for the activities
of higher education institutions in the article, as a result of which the basic innovations of the Law of Ukraine “On
Higher Education”, which became the basis for the formation of systems of academic mobility, virtue and autonomy,
were defined. The main problems of development of higher education system in Ukraine were identified, consisting
of imperfect management mechanisms, inefficient system of financing and incomplete implementation of processes of
academic autonomy defined by law. The main approaches to reforming the higher education system in Ukraine were
analysed, as a result of which the role of the public administration system in the regulation and coordination of higher
education institutions were determined. Today this system is not flexible and therefore cannot be effective. The creation
of approaches to the rating of higher education institutions determines the format of redistribution of funds in the
system of state financing of education. This system will motivate educational institutions to improve the quality of the
educational process, research activities, academic mobility, partnerships, the level of material and technical resources
of the educational process, the level of employment of graduates in the specialty and the like. These indicators provide
motivation to improve the performance of higher education institutions, but do not fully solve the problem of lack of
funding, in particular for innovation. Low pay for faculty members also affects the educational process negatively. Thus,
the article gives recommendations on the possibility of increasing the effectiveness of the system of state management
of universities, which consists in creating opportunities to attract financial resources of partners of higher educational
institutions, cooperation of education and business, simplification of the system of development of grants and financial
cooperation with foreign educational institutions

Keywords: public administration, public administration mechanisms, higher education institutions, world experience,
development of education
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INTRODUCTION

The Ukrainian system of higher education is in the
conditions of reform and transformation, which is connected
with the transition to the European educational space [1-4].
Innovative approaches to the construction of a quality
system of higher education determine the priority of the
state on the regulation of educational processes, as this
field has high social importance [5; 6]. So, the reform
of higher education is a priority of state development,
because it is education that forms the future development
of social and economic processes in the state. The key
tasks facing the education system are the transformation
of approaches to the presentation of educational material,
the renewal of the physical resources in accordance with
the needs of the modern market, and the improvement
of the competitiveness of higher education institutions
by improving the quality and standards of education, the
reorientation of the system of students’ training to the
requirements of the modern labour market [7-9]. These
tasks are the basis for the formation of the educational policy
of the state in order to ensure its innovative development
and competitiveness in the system of intellectual potential
at the global level. So, the issue of public administration
of universities has great practical relevance and requires
research taking into account the development of modern
economy and innovation [10].

The relevance of the topic of the study draws the
attention of the authors to it. In particular, certain aspects
of the system of public administration were defined in
the scientific works of O.Yu. Obolensky [11], V.M. Mar-
tynenko [12] tried to systematize approaches to public
administration in his work. N.M. Kolisnichenko [13]
considered issues of public administration in the system
of higher education in his thesis research. Certain aspects
of management in education are defined in the work of
I.V. Moroz [14], O.M. Shelomovska [15] formed the
concept of synergistic effect from the implementation of
rational mechanisms of public administration in education.
However, in the context of transformational processes
and reform of the higher education system, it is useful to
establish new priorities for the development of the field and
the mechanisms of public administration in it. The constant
development of science and technology, the increasing
requirements for graduates of higher education institutions,
the growing competition in labour markets at the global
level influence the increasing relevance of this topic and
the need to continue research on public administration in
the field of higher education [16-18].

According to the relevance of the research, the
purpose of the article is to find ways to increase the
effectiveness of public administration of universities in
order to ensure quality education and competitiveness of
education of Ukraine in the world economic markets. For
the purpose of research, the following tasks are realized:

— to analyse the main trends in the regulatory support
for the activities of higher education institutions;

— to identify the main problems of the development of
the higher education system in Ukraine;

— to analyse the main approaches to reforming the
higher education system in Ukraine;

— to define the role of public administration in the
regulation and coordination of higher education institutions;

— to give recommendations on the possibility of increas-
ing the efficiency of the system of public administration of
higher education institutions.

1. MATERIALS AND METHODS

Under conditions of rapid development of economic sys-
tems, science and technology, modern educational field
works in conditions of additional challenges and require-
ments to its effectiveness. Ensuring the competitiveness
of higher education institutions is no longer only as
knowledge and skills provided to students, an important
factor is the mobility of the educational institution, its
ability to integrate into the world educational and scientific
space, adaptability, the possibility of transformation in
accordance with the latest trends, modern forms and
methods of building the educational process and many other
factors [19; 20]. The European integration of Ukraine, on
the one hand, has opened up additional opportunities for
domestic educational institutions to establish scientific and
educational ties with European and world partners, the
opportunity to acquire experience and apply the best
educational practices of the world, but, on the other hand,
the opening of educational boundaries has increased
competition and forced higher education institutions to
operate at high standards, However, funding for these
institutions is significantly lower from European institutions,
which affects considerably the competitiveness of both
individual institutions of higher education and the field
as a whole. In these circumstances, it is important to
find effective mechanisms for the management of higher
education at the state level in order to create conditions for
competitive development [21; 22].

The new provisions of Law of Ukraine No. 1556-VII
“On Higher Education” have become special conditions
for financing educational institutions, stimulation of
quality improvement, control of quality of education by
impartial institutions, conditions of rating for students and
higher educational institutions themselves in obtaining
state funding, creation of funds for scientific research and
development, provision on academic mobility, integrity
and autonomy of educational institutions, democratization
of management processes. The basic concepts introduced
into the higher education system were academic autonomy,
virtue and mobility. We will analyze these concepts, and
those changes and improvements that have been determined
with their use — Table 1.

1. Law of Ukraine No. 1556-VII “On Higher Education”. (2014, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1556-18#Text.
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Table 1. Basic provisions of the legislative support of the higher education system under the
Law of Ukraine “On Higher Education”

Concept Definition Field of application Advantages
A set of ethical principles and rules . .
p P . Ensuring the quality of the
to be followed by participants in the . o
. . . . educational process, monitoring
. educational process during training, Uniqueness of research . .
Academic . . .. . the identity of persons who are
. teaching and carrying out scientific work and educational . .
virtue . . . studying, protecting intellectual
(creative) activities in order to ensure | achievements of students . Lo
. .. property rights in science and
confidence in the results of training .
e . . education
and/or scientific (creative) achievements
Opportunity of participants in the . . . .
pp yolp p . Establishment of Opportunity to gain leading
educational process to study, teach, train . . . .. .
. . A ties and sharing of world experience, participate in
Academic | or carry out scientific activities in another . .
o L . . . experience with the the latest trends and processes
mobility institution of higher education (scientific B . .o
N . . world's scientific and of education and scientific
institution) in the territory of Ukraine or . .\
educational communities research
abroad
Autonomy and independence of
participants of educational process
in the conduct of the pedagogical, Opportunity for higher
scientific and pedagogical, scientific and/ | education institutions to
. . . b S . . . . Transparency and
Academic or innovative activity which is carried be independent in their . .
. . . | democratization of educational
freedom out on the principles of freedom of own activities, strategic
. . . . .. . processes, transfer of more
(autonomy) | expression and creation, dissemination decision-making and Y v
. . . . powers “to the ground
of knowledge and information, carrying | management decisions
out scientific research and use of their collectively
results, and realized taking into account
the restrictions set by the law

Therefore, the adoption of the Law of Ukraine “On
Higher Education™ contributed to the development of the
processes of ensuring the quality control of the educational
process, the performance of education, opened wide
opportunities for cooperation at the global level, created
new opportunities for the development of higher education
institutions [13].

2. RESULTS AND DISCUSSION

However, along with positive points, these concepts have
discovered and exacerbated problematic aspects of the
development of the domestic higher education system,
among which it is useful to identify the following:

— low competitiveness of Ukrainian higher education
institutions in the international arena;

—low level of financial support for institutions of higher
education, both at the expense of the state budget and due
to the formation of own revenues, for example, from the
conduct of contract form of training, economic contractual
relations, grant projects, etc.;

— the desuetude of physical resources of higher
education institutions, which affects the possibilities of
quality education of students taking into account modern
technological processes and the performance of economic
contractual works and innovative research;

—low level of remuneration of faculty members, lack of
systems of motivation of faculty members, equalization of
wages without taking into account real achievements and
volume of work;

— high extent of bureaucratization of educational
process: the duplicating reports, statistical information which
cannot be authentic owing to a number of factors and is not
presented in full etc.;

— legislative and regulatory barriers to the development
of'higher education institutions, unreasoned tender systems,
prohibitions on certain types of procurement relating to
innovative development, etc.

In relation to the identification of these problems, as
such, which impede the development of the field and reduce
its competitiveness, it is necessary to consider the steps
of transformation that the state is undertaking to improve
the situation. In order to increase competition between
higher education institutions and European colleagues, the
following regulatory measures have been applied and are
being developed and implemented at the state level:

— activation of academic mobility processes, development
of new regulatory documents supporting the development of
academic mobility projects in Ukraine and abroad, liberaliza-
tion of departure processes, processing papers and reports on
the results of academic mobility programs and projects;

1. Law of Ukraine No. 1556-VII “On Higher Education”. (2014, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1556-18#Text.
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— development of catalogs of financing of higher
education institutions depending on the achievements of
the institution of higher education, which are measured
by indicators of academic mobility, research work, ratings
of the educational institution in scientometric databases
related to publications of researchers and their citation,
indicators of employment of graduates by specialty and
other assessment criteria;

— creation of new accreditation and licensing systems,
which are connected with the need to ensure transparency
and impartiality of these processes, the creation of a system
of expert assessment and comprehensive assessment of the
results of the activities of the institution of higher education
in certain training programs or specialty.

So, today the system of public administration works
in the direction of developing approaches to differentiation
of opportunities to receive budget financing by universities.
Since budgetary money is insufficient to fully finance the
obligations of the Ministry of Education to universities
of the state form of ownership (which are the majority in
Ukraine), mechanisms for its more effective distribution
are being developed under conditions of limited funding
by state institutions [23; 24]. This situation leads to support
for higher education institutions with high ratings and
reduces the competitive advantages of those educational
institutions that are inefficient. Of course, this situation
will lead to the closure of less competitive higher education
institutions, but fundamentally the problems of renewal
and modernization of the domestic higher education
system will not solve.

The author proposes to consider the possibility
of creating financial autonomy for higher education
institutions, which will allow them to compete in the market
for the provision of educational services, freely dispose of
their financial resources, directing them to development
and improvement. The financial autonomy system may
include the following elements:

— expansion of the powers of higher education
institutions to use financial resources of their own income;

— increasing opportunities for higher education
institutions to cooperate with foreign partners in joint
projects and programmes;

— creation of conditions for attracting business
investments in the development of science and education,
formation of partnerships for the development of
innovative projects, financing of research and training of
future specialists;

— creation of conditions of real financial autonomy
on the basis of public control of supervisory boards of
educational institutions, formation of foundations of open
competition in the market of educational services provision.

CONCLUSIONS

So, the result of the research was an analysis of the
current situation to ensure the state management of
universities. The world’s leading experience shows that
state regulation of the education system should be based
not on administrative and managerial mechanisms, but on
the creation of conditions of real competition. In particular,
an important aspect of the development of the education
system and its integration into the world educational
space was the adoption of the Law of Ukraine “On Higher
Education”, which defined the foundations of academic
mobility, academic virtue, autonomy. The development
of academic mobility has increased the capacity of higher
education institutions to partner with institutions around
the world. However, this trend has contributed not only to
the exchange of experience and the creation of additional
opportunities, but also to the low competitive capacity of
domestic higher education institutions.

Issues of academic virtue contributed to improving
the effectiveness of quality control systems of the
educational process, the performance of knowledge and
skills gained by students during the course of education.
Academic freedom was viewed in terms of increasing
the ability of educational institutions to self-realize.
However, in analysing existing approaches to reforming
and transforming the education system, an insufficient
level of academic freedom (autonomy) was identified,
which inhibits the solution of the main issue of ensuring
the competitiveness of educational institutions - increasing
the efficiency and financing of educational institutions.
Proposals have been developed to ensure the effectiveness
of these processes.
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Cepriii OnexciiioBuy Ilorpionnii

Kuiscoruii pecionanvruti yenmp
Hayionanvnoi akademii npasosux nayx Yepainu
Kuis, Yxpaina

Bepxoenuii Cyo
Kuis, Ykpaina

Ounexciit Onexcanaposuy Kot

Kuiscokuii pecionanvruti yenmp

Hayionanvnoi axademii npagosux nayx Yrpainu
Kuis, Ykpaina

OHOBAEHH INUBIABHOI'O KOAEKCY VKPATHU SIK 3ATIOPYKA
EPEKTNBHOI B3AEMOAII AEP2KABU TA CYCIIIABCTBA

AHoTaNis. Y cmammi 30iticheno ananiz wunnux nonodxcens LK Ykpainu ma cy0o6oi npakmuxu, 6Ue4eHo MidiCHApOOH akmu
YUBLILHO2O 3AKOHO0ABCMEA. Ypaxosylouu nompedy 6 OHOGLEHHI YUBIIbHO20 3AKOHOOABCMBA 00 3AKOHOOA6CMEA KPAil
Esponeticokoeo Cor3y, @ makodic nocmynosoco nabaudicenns 00 pekomenoayitl €sponeticokoeo Cor3y 6 MaiiHosill cghepi
3pobreno sucnosok npo me, wo cmammio 1 LK Yxpainu cnio mooepuizyeamu wiisxom nepenecertst ci080CHOIYYEHHS
CYUBLIbHI BIOHOCUHUY Y KIHEYb Yb020 PEHeHHsl, OCKLIbKU YUSLIbHUMU € MAKI 6IOHOCUHU, U0 8ION0GIOAI0Mb YCIM KDUMEDISIM,
BUBHAYEHUM V 4aCmuHi nepuiiil yiei cmammi, moomo 3acHO8aHi HA IOPUOUYHITI PIBHOCMI, GLILHOMY GONCBUSIGIEHHI Md
MauHo8I camocmitinocmi ix yuacuukie. Ha niocmasi ananizy nonooicens L[K Vipainu npononyemvcsi maxy o3Haxy sik
«MAUHOBA CAMOCMITIHICMbY, WO MA€E OYMU NPUMAMAHHA YCIM YUGLIbHUM BIOHOCUHAM, — 3AMIHUMU HA OLIbWL 61yUHe
CLOBOCRONYHEHHSL — «MAliHO6A GI0OKpemaeHicmyvy. Beasicacmocs, wo LK Yipainu mac 6ymu pospaxoeanuil sax ma
BIOHOCUHU, Y AKUX IX YUACHUKU CINAGISAMb 3a Memy OMPUMAHHs RPUOYMKY, max i Ha 6IOHOCUHU, VHACHUKU AKUX MAKOL
Memu He maromy. B pobomi 0oeedena neobxionicme sionognenns cmanycy LK Yipainu sik cmpudicnesozo akma 0ns ycix
CYCRIIbHUX BIOHOCUH 3 NPUBAMHONPABOGUM 3micmom. 3 memoro eminenns ioei npo L[K Ykpainu, sk cmpudscheuil s
NPUBAMHO20 NPABA AKNI, 36EPHEHO V8A2Y HA HeODXIOHOCHI nepeisiHymu mexanizm 3abesnedenns cmamycy LK Vkpainu
SIK OCHOBHO20 AKMA YUBLIbHO20 3aKoH00aécmea Yxpainu. Aodoice, mexanizm, saxiadenuti ¢ yacmuni 2 cmammi 4 LK
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Abstract. The study analyses the current provisions of the Civil Code of Ukraine and judicial practice, examines
international acts of civil legislation. Considering the need to update civil legislation to the legislation of the European
Union countries, as well as gradually approaching the recommendations of the European Union in the property sphere, it
is concluded that Article 1 of the Civil Code of Ukraine should be modernised by moving the phrase “civil relations” to
the end of this sentence, since civil relations are such relations that meet all the criteria defined in Part 1 of this article,
that is, relations based on legal equality, free expression of will and property independence of their participants. Based
on the analysis of the provisions of the Civil Code of Ukraine, it is proposed to replace such a feature as “property
autonomy”’, which should be inherent in all civil relations, with a more accurate phrase — “property insulation”. It is
considered that the Civil Code of Ukraine should be designed both for relations in which their participants set the goal
of making a profit, and for relations in which participants do not pursue such a goal. The study proves the need to restore
the status of the Civil Code of Ukraine as a core act for all public relations with private law content. To implement the
idea of the Civil Code of Ukraine as a core act for private law, attention is drawn to the need to review the mechanism for
ensuring the status of the Civil Code of Ukraine as the main act of civil legislation of Ukraine. After all, the mechanism
laid down in Part 2 Article 4 of the Civil Code of Ukraine turned out to be ineffective: the text of the Civil Code of Ukraine
was amended by any laws without taking into account the specific features of the mechanism of civil law regulation of
such relations. It is considered that at the stage of updating the civil legislation, it is necessary to return to consolidating
the list of legal forms for creation of legal entities in the Civil Code of Ukraine and thus harmonise Ukrainian legislation
with European approaches to regulating the institution of a legal entity, as well as a number of contracts that were forcibly
excluded from the Civil Code of Ukraine in 2003 to develop and fill in the text of the Civil Code of Ukraine
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INTRODUCTION

The social purpose and social value of law lies in the fact
that it is designed to govern relations in society between
individuals and certain social groups. Evidently, the role
and significance of the adoption and implementation
of the Civil Code of Ukraine' in 2003 should not be
underestimated. This Code replaced the outdated Civil Code
of the Ukrainian SSR of 19632, designed to be applied to
social relations that existed under radically different socio-
economic conditions, a different political formation. The
Civil Code of Ukraine was originally designed to regulate
economic relations in the conditions of economic relations
built on a free market as opposed to a planned economy.
The Civil Code of Ukraine, in contrast to the Civil
Code of the Ukrainian SSR, became the code of private
law, which focused its regulatory influence on a human,
a private person, with his or her interests, aspirations,
desires. In a functioning civil society, the Civil Code of

Ukraine has taken a leading place as the most important
legal act that ensures and guarantees the full existence of
a private person in the Ukrainian state. For undemocratic
political regimes, criminal legislation always remains
the core, which defines the limits of permissible freedom
(unfreedom), the existence and free use of human rights
and freedoms; for such a state, there are no insurmountable
boundaries in the sphere of a person’s private existence,
just as there is nothing private in the life of an individual
for which any aspirations are not recognised outside the
interests of the state and such a totalitarian society.

As history demonstrates, only in an open society
dominated by liberal values can human thought develop
freely, with conditions appropriate for fruitful creativity
and the birth of innovation. It was open societies that
demonstrated their advantages over closed non-free so-
cieties, which in the long run have always lost out to

1. Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15#Text.
2. Civil Code of the Ukrainian SSR. (1963, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1540-06#Text.
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democratic political regimes. Accordingly, the main task of
the Civil Code is to create conditions for the development
of a private person, his or her creativity, and the flourishing
of their abilities and talents.

The Civil Code of Ukraine, adopted on January 16,
2003 (hereinafter referred to as “the CC of Ukraine”),
has become a decisive step that determined the line
of development of the entire legal system of Ukraine
towards civilised development [1]. The CC of Ukraine has
radically changed the paradigm of legal regulation of civil
relations. If, prior to its entry into force, the main (if not
the only) model of legal regulation of such relations was
their external regulation by the state with the admission
of only dosed so-called “autonomous” regulation carried
out by participants in such relations, then with the entry
into force of the CC of Ukraine, the emphasis was placed
differently. The interpretation of the Part 2 Article 6 of the
CC of Ukraine suggests that the rules of this Code contain
precisely dispositive provisions, if the opposite does not
follow from the content of the act of civil legislation,
as well as if the imperative nature of a certain provision
follows from its content or from the essence of relations
between the parties [2]. Attracting contractual means to
regulate civil relations opened up wide opportunities for
improving civil law and general boost in the efficiency
of the mechanism of legal regulation of civil relations,
increased the role of the contract in civil law in the status
of a regulator of civil relations, expanded the freedom
of contract, included initiative as a driving force for the
development of an open society [3].

17 years of functioning and application of the first
and main act of codification of Ukrainian civil legislation
clearly demonstrated the progressiveness of the CC of
Ukraine; on the other hand, the experience of its application
allowed identifying certain shortcomings, weaknesses, and
gaps in the introduced mechanism of legal regulation of
these relations. The global financial crisis that has engulfed
Ukraine, the permanent economic crisis in the state,
excessive regulation of certain public relations, numerous
examples of maintaining in the legislation the possibility
of unjustified state interference in private relations set
the Ukrainian legislator an urgent task of preparing and
conducting another systematic change in civil legislation,
the state of which indicates that currently it fails to meet
the modern realities and needs [4]. Ukraine also needs to
join the processes of unification of private law that have
been going on across the European continent for more
than 20 years and have already ended with the creation
of numerous new model laws in the field of private
law that meet the requirements for the development of
modern economies.

In Ukrainian legal science, such a process of
updating the Civil Code of Ukraine has already received
an apt name — recodification of civil legislation, which
makes provision for its modernisation, harmonisation with
European achievements in the science of private law, so
that its condition meets the requirements and needs of
today. The updated code should become an engine for
the development of Ukraine. It is worth considering that
for almost two decades since its adoption, numerous

amendments and modifications have been made to the
Code, which quite often did not take into account either
the content or spirit of this act, or the principles of its
construction, which was repeatedly proved both in purely
scientific and in research to practice studies [5].

It is precisely the lawmakers’ awareness of the need
for a comprehensive doctrinal approach to amending the
Civil Code of Ukraine that should be welcomed instead
of making “patchwork” changes, since a long-awaited
discussion has commenced at the official level, resulting in
the creation of a draft concept for updating the Civil Code
of Ukraine at the first stage [6].

The purpose of this study is to analyse individual
changes in civil legislation in the development of the
provisions proposed by the authors of this draft Concept.

1. MATERIALS AND METHODS

The methodology of the study is determined by its purpose,
which is to analyse the structural parts, namely sections,
articles, paragraphs, clauses of the Civil Code of Ukraine
for the subject of legal regulation of civil relations, their
emergence, change, and termination, ordering, in ac-
cordance with the ideal model that the subject of legal
regulation consolidates in the contract or in acts of civil
legislation. The statutory legal basis for this study included
codified regulations governing public relations, namely the
CC of Ukraine; the Law of Ukraine “On Mortgage”; the
Law of Ukraine “On the Procedure for Compensation of
Damage Caused to a Citizen by Illegal Actions of Bodies
Engaged in Intelligence Activities, Pre-Trial Investigation
Bodies, Prosecutor’s Office and Court”, etc.

Comparative legal, philosophical, dialectical, gen-
eral scientific, special scientific, and Aristotelian research
methods were used in this study. The Aristotelian method,
namely analysis, synthesis, abstraction, generalisation,
analogy, induction and deduction, was used to study certain
provisions of the CC of Ukraine, as well as provisions of
international acts of civil legislation. The leading tool of
the Aristotelian method is the analysis of the current civil
legislation, which was used to predict the effectiveness of
interaction between the state and civil society. In particular,
this refers to the fact that the extension of the rules on
liability for non-performance of a monetary obligation to
any type of delay of the debtor was a reaction of society,
the economy and the legal community to the crisis of total
non-payments on obligations and the lack of an effective
mechanism for executing court decisions. It is noted that the
rule of Article 625 of the CC of Ukraine is currently applied
as a provision on the astreinte. Similarly, abuse of the right
to claim and other procedural rights was investigated.

The dialectical method was used for the purpose of
analytical research of doctrinal approaches to the definition
of the term “civil relations”, as well as to cover the main
properties of the above term. With the help of abstraction,
the updating of civil legislation as a prerequisite for
ensuring effective interaction between the state and civil
society was investigated in terms of applicability and
legitimisation in a particular regulation. The method of
abstraction made it possible to formulate the conclusions
of this scientific research, and the method of deduction and
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induction — to carry out an appropriate search for initial
ideas (proposals for statutory changes and corresponding
doctrinal provisions). Induction and deduction were used to
find the necessary material for generalising and abstracting
the statutory approach to updating (recodifying) the civil
legislation.

The legal technical and dogmatic methods were
used to study and interpret the provisions of the current
CC of Ukraine, as well as to implement its systematisa-
tion upon updating its provisions. The comparative law
method was used to compare the principles, definitions
and standard rules of European private law (DCFR) and
the CC of Ukraine. The historical method facilitated
the study of the term “civil relations” in retrospect and
establish the purpose of civil legislation. Axiological and
institutional approaches made it possible to consider such
basic categories of civil law as property independence,
good faith, abuse of law, etc. in combination and unity,
which serve as the basis for building civil legal relations.
The use of Aristotelian, system-structural methods allowed
concluding that Ukraine should strive to overcome the
total legal nihilism that has reigned in all spheres of social
existence in Ukraine. The method of system analysis pro-
vided a generalisation of accumulated theoretical knowledge
on updating civil legislation. To generalise and develop a
holistic understanding of updating the civil legislation
of Ukraine, the study used a systematic approach,
interpretation and construction of a theoretical model of
the provisions of the Civil Code of Ukraine. A systematic
approach made it possible to outline the problematic
aspects of law enforcement and offer the author’s vision
regarding their solution.

All scientific research methods were used in
interrelation and interdependence, which contributed
to ensuring the comprehensiveness, objectivity, and
completeness of the study. The chosen aspect made
it possible to lay the foundation for further lines of
scientific development of theoretical ideas on updating
(recodification) the civil legislation of Ukraine.

2. RESULTS AND DISCUSSION

Admittedly, since the declaration of its independence,
Ukraine has been creating the legislation of an independent
country, which has chosen the irreversible path of building
a democratic state governed by the rule of law; there is
not only a search for effective mechanisms for the legal
regulation of certain social relations, but also a search for
the ideal model according to which the legislator wants
to regulate these relations. General comments on the
process of updating the Civil Code of Ukraine. The study
identified the general shortcomings of the current state of
civil legislation.

2.1. Analysis of general shortcomings and lines for
improving the civil legislation of Ukraine

Insufficiently detailed legal regulation of certain public
relations may not always indicate a shortcoming of a
legislative act. If the mechanism of legal regulation of
these relations works effectively, then there is no need
for their more detailed regulation. If the content of a

legal provision is understood unambiguously by bona
fide participants in civil relations, there is also no need to
supplement its content. However, if the provision allows
for an ambiguous interpretation (with a conscientious
attitude towards determining its actual content), to abuse
of the rights and opportunities that it provides, which
has found manifestation in ambiguous or inconsistent
judicial practice, there is an urgent need to eliminate the
incompleteness of such a legal provision. The imperfection
of the introduced mechanism of legal regulation of certain
public relations indicates that the rule of law is incapable of
leading public relations to the ideal state that the legislator
had in mind during its introduction and to which its repeated
and uniform application should have led [7]. The legislator
must justify the need to introduce each new provision with
arguments on the need to achieve those goals that do not
contradict the considerations of the free functioning of civil
transactions, for example, considerations of ensuring the
interests of the weaker party, or the need to ensure stability
in a particular area of economic relations.

Thus, the experience of the financial crisis of
2008-2009 necessitated the introduction of a legislative
restriction on the possibility of obtaining loans in foreign
currency by individuals-residents of Ukraine; in addition,
credit institutions have been additionally obliged to give
preliminary clarification of the conditions for providing
credit funds, the interests of the weaker party in credit
relations — the borrower — were also considred to a certain
extent, etc. The above has forced to limit the possibility
for credit institutions to introduce unfair, sometimes
enslaving conditions for consumers in loan agreements,
which indicate a considerable imbalance in the rights and
obligations of its parties. The public movement, directed
against the imposition of all currency risks in connection
with the devaluation of the national currency of Ukraine
to foreign currencies exclusively on consumers of banking
services — individuals, also forced the legislator to seek
ways to change the existing mechanism of legal regulation
in order to factor in the interests of this part of society — as
a weak party in the described relations [8].

Therewith, one should take note here: the right of the
legislator to regulate certain public, private law relations
in their content is not arbitrary, but must be conditioned
by a certain urgent public need pending to be satisfied.
The introduction of legislative regulation of certain
private relations is always an intervention of the state in
these relations, it is a manifestation of state coercion. In
itself, the introduction of regulation of public relations
cannot be the purpose of such actions on the part of the
state: the task of legislative regulation of private relations
is to establish acceptable and understandable boundaries,
within which free initiative should have a certain freedom
for its implementation.

Only when the model of real social relations that
develop in the practice of applying certain legislative
prescriptions does not correspond to the ideas of justice
and the public good, and there is a certain social or
economic tension in society, there is an urgent need for
state intervention in such relations in order to change them
in accordance with the desired ideal model of the existence
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of such relations. For example, the use of cars in Ukraine
that are not cleared in accordance with the established
procedure, imported into the country in circumvention of
the introduced customs rules, leads to many unsolvable
problems related to determining the person responsible for
the negative consequences of operating such a car, etc.

The law should be designed to be applied repeatedly
over a long period of time, and should be sufficiently
abstract in its content to be effective even in case of
subsequent changes in the sphere of regulated economic
relations. The law should be stable and designed for the
sustainable development of society and the economy; it
should be predictable for the market, making provision
for the evolutionary, not revolutionary development of the
country. The law should prevent attempts to use it in bad
faith, making it impossible to abuse the stipulated rights, as
well as prevent actions committed solely for the purpose of
inflicting harm on another person. Therefore, the civil law
should also perform a certain predictive function: not only
to eliminate existing legislative shortcomings, but also to
strive to prevent the occurrence of such shortcomings in the
introduced mechanism of legal regulation of civil relations
in the foreseeable future. This obliges the legislator to
identify and take into account trends in the development of
the economy, society, and the state, directing them towards
a certain desired model of a just state where civil society
develops freely.

Therewith, the authors of this study are convinced
that not all the provisions of the CC of Ukraine require
mandatory changes. Thus, it is proposed to be extremely
careful about the changes to Section I “Main Provisions”
of Book 1 of the CC of Ukraine. In particular, in Article 1
of the CC of Ukraine, the phrase “civil relations” should be
moved to the end of this sentence, since civil relations are
those relations that meet all the criteria defined in Part 1
of said article. Such public relations should be based
on legal equality, free expression of will and property
independence of their participants. Otherwise, there is a
deceptive interpretation of the content of this definition,
that any personal non-property and property relations are
civil. In reality, this is not the case. It is proposed to replace
such a feature as “property autonomy”, which should be
inherent in all civil relations, with a more accurate phrase —
“property insulation”. Quite often, in business structures,
one private legal entity is not property-independent from
another person. Thus, according to its statutory documents,
a person may bear subsidiary liability for another person,
or otherwise be involved in the relationship of liability
for its debts. That is, the sign of property independence is
not inherent in all participants in civil relations; therefore,
the phrase “property independence” as a sign of all civil
relations is not sufficiently correct.

However, the sign of each participant in civil
relations is exclusively the property insulation of one person
from another, since the appurtenance of certain rights and
property to a certain person can always be objectively
determined with varying accuracy. All participants in civil
relations are exercise property insulation from each other,

even in the case when one person is the owner of certain
property, and the other is merely its user.

Evidently, over all the years of operation of the
Civil Code of Ukraine, the Ukrainian legislator has
created a considerable array of legislative acts in the field
of regulating civil relations. Such rules turned out to be
included in numerous legislative acts with their unique
structure, logic, and terminology, which sometimes differ
quite substantially from the ideas and solutions embodied
in the CC of Ukraine. It is necessary to restore the status
of the Civil Code of Ukraine as a core act for all public
relations with private law content. The CC of Ukraine is the
basis for the construction and functioning of private law as
a system of legislation. The consistency of provisions and
rules determines their interaction and correlation in terms of
strength and scope of application. The authors of this study
consider it appropriate to supplement the content of the CC
of Ukraine with the general provisions of special laws on
land lease, consumer rights protection, from the content
of the provisions of the Housing Code of the Ukrainian
SSR! — provisions on the housing rental agreement, from
other special laws — rules on consumer lending, acquisition
of rights to objects of unfinished construction, including
housing constructions, etc.; admittedly, this should apply
to rules of a private law nature.

To implement the idea of the Civil Code of Ukraine
as a core act for private law, it is necessary to review the
mechanism for ensuring the status of the Civil Code of
Ukraine as the main act of civil legislation of Ukraine.
Evidently, the mechanism laid down in Part 2 Article 4
of the Civil Code of Ukraine turned out to be ineffective:
the text of the Civil Code of Ukraine was amended by any
laws without taking into account the specific features of
the mechanism of civil law regulation of such relations. It
may be necessary to implement the idea of dividing laws
into ordinary and constitutional ones, in order to refer
codes as the main acts of various branches of legislation
to constitutional laws. However, without appropriate
amendments to the Constitution, such an idea is impossible
to implement.

An obvious disadvantage of the current civil
legislation is the lack of general provisions prohibiting
discrimination. In developed democracies, special attention
is paid to the implementation of the prohibition of discrim-
ination in all its manifestations at the legislative level. The
practice of the ECHR proves that both Ukrainian legislation
and the practice of its application do not meet the criteria for
prohibiting discrimination. However, the issue of banning
all forms of discrimination remains outside the scope of
the CC of Ukraine. Evidently, following the Constitution,
the CC of Ukraine, as a code of civil society, should define
the general principles of anti-discriminatory legislation.
Respect for the individual and his or her personality should
be based on the equality of all persons before the law and
in rights, in the state, and in society.

The current CC of Ukraine does not take into ac-
count the specific features of the status of a consumer and
an entrepreneur (merchant, i.e., a professional participant

1. Housing Code of the Ukrainian SSR. (1983, June). Retrieved from https://zakon.rada.gov.ua/laws/show/5464-10#Text.
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in relations), etc. The CC of Ukraine should be designed
both for relations in which their participants set the goal
of making a profit, and for relations in which participants
do not pursue such a goal. Given that the current model
of building Ukrainian legislation is not described by the
idea of dualism of private law, the Civil Code of Ukraine
should certainly contain the provisions of trade law,
which are placed in the Trade Code in countries where the
concept of dualism of private law is realised (Germany,
France, etc.). Dualism of private law is not a modern
trend in constructing a system of civil legislation; thus,
relatively modern codifications of civil legislation — the
civil codes of the Netherlands, the province of Quebec, the
Czech Republic, the updated civil code of the Republic of
Moldova and others have incorporated special provisions
of trade law [9]. The modern example of non-state
systematisation of civil law — DCFR 0 does not make
provision for the implementation of the dualism of private
law [10]. Accordingly, the special status of a merchant
(entrepreneur) and a consumer should be clearly indicated
in the general provisions of the CC of Ukraine.

The basis of modern legal systems of European
countries is Roman private law [11], since all of them
have undergone its reception to a certain degree. Roman
law underlies modern law, it is a part of the current legal
doctrine and legal culture, and the education of a future
lawyer is impossible without mastering the legal heritage
of Ancient Rome. This means that one should not worry
about and deny the use of Latin both in the legislation
and in the practice of its use, just as Latin is acceptable in
medicine. The use of Latin in the text of the law is capable
of eliminating ambiguities in wording, as well as double
interpretation. A classic example: the title of Chapter 32
“The Right to Use the Property of Another” used in the
Civil Code of Ukraine misleads the law enforcement
officer, giving the impression that the rules contained
in this subsection are subject to application to all cases
of the right to use the property of another (for example,
on lease rights), which is erroneous. Only a systematic
and doctrinal interpretation of the content of the legal
provisions of this chapter gives grounds for concluding
that they are designed exclusively for application to
easement relations. Accordingly, changing the title of this
chapter to “Servitudes” (easements) would make it easier
to understand its text, eliminate ambiguities, and eliminate
double interpretation.

Therefore, to ensure that the text of the law is
concise and corresponds to European terminological
traditions, a wider use of Latin legal vocabulary is
proposed, such as: gestor—principal, servitude (easement) —
servitor (easement holder), superficiality — superficiary,
emphyteusis — emphyteuta, etc. Unjustified in general for
civil law is the application of such a feature as “economic”,
applied to any civil law definitions and legal categories.
This feature does not carry any semantic load in private
law and is superfluous. In particular, it is also unjustified
to refer to a company, which is usually understood as an
organisation created for the commercial purpose of making
a profit, and only a simple company, as an exception to the

above rule, does not make provision for the creation of a
legal entity as a legal form.

2.2. Amendments to the Civil Code of Ukraine caused by
the abolition of the Economic Code of Ukraine

As indicated in the draft Concept, a systematic update of
the Book One, as well as the CC of Ukraine in general, is
possible only if the Economic Code of Ukraine is cancelled.
The latter does not correspond to the parameters of acts
regulating business relations, which by their nature are
primarily private law [5]. Therefore, it is quite reasonable
to introduce amendments to the CC of Ukraine, which
are conditioned by the abolition of the Economic Code of
Ukraine (hereinafter referred to as “the EC of Ukraine”). As
for fundamental changes, these are changes in three areas
of legal regulation: legal entities, ownership of property
by public legal entities and institutions, as well as certain
types of contracts. Legal entities are subjects of relations,
so the construction “legal entity” meaks provision for
the insulation of property, which can occur together with
or without the association of persons (Article 81 of the
CC of Ukraine).

Initially, at the stage of preparing the draft, the
CC of Ukraine did not make provision for the possibility of
the existence of other legal forms, with the exception of those
established in the CC of Ukraine. However, to achieve the
so-called “legislative compromise”, the list of legal forms
of legal entities in Article 83 of the Civil Code of Ukraine
was defined as open. Therefore, at the stage of updating
civil legislation, it is quite logical to return to consolidating
the list of legal forms of legal entities in the Civil Code
of Ukraine and thus harmonise Ukrainian legislation with
European approaches to regulating the institution of a legal
entity. Given the rather large number of legal entities that
currently operate in legal forms not stipulated by the CC of
Ukraine — this refers to enterprises as subjects of law (state
and municipal enterprises, so-called “collective property
enterprises”, private enterprises, enterprises with foreign
investments, etc.) and their associations (corporations,
consortia, concerns, etc.) — it is advisable to establish a
certain transition period to bring the legal forms of legal
entities into compliance with the requirements of the
CC of Ukraine.

Property transferred to public legal entities and
institutions. The EC of Ukraine regulates property relations
in a form that was inherent in the administrative-command
economy, when property was transferred to a legal entity not
in ownership, but in titles that were its peculiar analogue,
but with appropriate restrictions. The subject of law, to
whom the property was granted on the right of economic
management or on the right of operational management,
was deprived of the right to freely dispose of it or respond
to such property under its obligations. In accordance with
the international obligations assumed by Ukraine, national
legal regulation should comply with the established
international approaches not only to the legal forms of
legal entities, but also to property relations. Therefore, the
authors of this study believe that it is advisable to extend
general approaches to the use of other people’s property to
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the use of property by public legal entities and institutions —
first of all, this refers to renting and managing property.
The Institute of property management should perform the
functions of ensuring the transfer of property by the owner
(in particular, the state or the relevant municipality) to
legal entities under public law and institutions in order to
perform their respective functions [12].

A completely logical solution is to return a number
of contracts that were forcibly excluded from the CC of
Ukraine in 2003 to the field of civil law regulation in
order to form and fill in the text of the EC of Ukraine.
This refers, first of all, to supply contracts, barter, leases,
certain provisions on mediation, transportation, contract
agreements, contracts in the field of banking, etc. [13].

2.3. Proposals for Section I “Main Provisions” of the
draft concept for updating civil legislation

Supporting the ideas laid down in the draft Concept of
updating the Civil Code of Ukraine, it is advisable to
develop individual proposals at the stage of preparing the
draft law in a particular way. Thus, for the development
of paragraph 1.4. of the draft Concept, it should be noted
that the urgent abolition of the EC of Ukraine necessitates
the exclusion of provisions on the subsidiary application of
the EC of Ukraine to the regulation of any relations in the
field of economic management from Article 9 of the CC of
Ukraine. Thus, all relations that were previously covered by
an unknown “sphere of management” are included in the
sphere of regulation of the CC of Ukraine. Such relations
should be governed by the CC of Ukraine as provisions
of direct action, and not subsidiarily, taking into account
some of their features. Certain features of legal regulation
should be provided for relations involving merchants
(entrepreneurs), that is, individuals whose main purpose of
activity is to make a profit, both among themselves and
with consumers.

It is also necessary to agree with the idea of im-
proving the provisions on compensation for non-pecu-
niary damage (to 1.7. of the Concept). In this study, it is
proposed to limit the scope of possible application of such
a method of protection as compensation for non-pecuniary
damage, making this remedy not common to all civil
relations, but special. During its functioning in the Ukrainian
legal system, this institution has acquired an interbranch
character, its legal nature and scope of its application have
turned out to be completely unclear and contradictory at
the current stage of legal development. According to the
Law of Ukraine ”On the Procedure for Compensation
of Damage Caused to a Citizen by Illegal Actions of
Bodies Engaged in Intelligence Activities, Pre-Trial
Investigation Bodies, Prosecutor’s Office and Court™ —
moral damage is actually similar to the tax liability of the
state, which depends on the period of stay of an individual
under investigation and court; to determine its minimum
size, it is not actually necessary to find out the nature

and degree of moral suffering of a person, etc. In labour
relations — causing non-pecuniary damage to an employee
in case of violation of his or her labour rights is virtually
presumed. In contractual civil relations, the use of such a
method of protection as universal is quite common, which
is also unjustified. The current version of Part 1 Article 23
of the Civil Code of Ukraine stipulates that a person has the
right to compensation for moral damage caused as a result
of violation of any of his or her rights.

Supporting the idea of objectifying the general
principles of its compensation [14], it is necessary to limit
the scope of application of compensation for non-pecuniary
damage and when preparing relevant amendments to the
CC of Ukraine, it is proposed to stipulate that the right to
its compensation would arise only in case of a violation
of not any civil rights of a person, but only non-property
rights of an individual. Accordingly, in case of violation
of any other civil rights, as a general rule, the right to
compensation for non-pecuniary damage will not arise.
An exception should be made for relations involving
consumers, in labour relations for the affected employee, in
tort relations — in case of harm to the health of the injured
person and in case of his or her death (with the mandatory
definition of an exclusive list of persons who have the right
to apply for its compensation) [15]. Compensation in cash
for non-property damage should not replace the obligation
to fully compensate for property damage, supplement it
with the hidden purpose of compensation for those losses
that are difficult to prove, etc.

Developing the idea of the concept of the need to
take into account the changes that have occurred in the
procedural legislation regarding the right of the court
to determine, at the request of the plaintiff, a method of
protection that is effective, but not stipulated either by law or
contract, the authors of this study consider it appropriate to
introduce a new procedure for protecting the jurisdictional
nature of civil rights in the legislation. Thus, foreclosure
on the subject of a mortgage based on a mortgage clause
does not occur in accordance with a court or a notarised
procedure, providing protection of the rights and interests
of the mortgagee. Chapter 3 of the Book One of the
CC of Ukraine stipulates that civil rights and interests shall
be subject to protection in one of the following protection
procedures: judicial, notarial, administrative, and in self-
defence [16].

The Registrar of Real Rights does not act as a
body of state or local self-government (that is, as a subject
of power), but as a result of the registration action, a
certain right is actually recognised, in particular, for the
mortgagee on the subject of mortgage. That is, the method
of protection stipulated in Article 16 of the CC of Ukraine
is applied in accordance with the procedure established
by a mortgage agreement with a mortgage reservation,
or an agreement on foreclosure on the mortgage subject
in accordance with the Law of Ukraine “On Mortgage™.

1. Law of Ukraine 266/94-VR “On the Procedure for Compensation of Damage Caused to a Citizen by Illegal Actions of Bodies
Engaged in Intelligence Activities, Pre-Trial Investigation Bodies, Prosecutor’s Office and Court”. (1994, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/266/94-%D0%B2%D1%80#Text.

2. Law of Ukraine “On Mortgages”. (2003, June). Retrieved from https://zakon.rada.gov.ua/laws/show/898-15#Text.
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The general provisions on the application of such an
unnamed procedure for the protection of civil rights and
interests should also be reflected inthe relevant chapter of the
CC of Ukraine [17].

CONCLUSIONS

Determining the urgent directions for improving
civil legislation, its updating should provide the most
unambiguous answers to existing requests from law
enforcement practice, which are absent from the current
legislation and which the relevant judicial practice is
forced to seek. Thus, the issue of fair regulation of relations
in case of a refusal of a contract participant to perform its
obligations in the currency stipulated by the parties in the
text of the agreement remains quite relevant. The next
pressing issue is the following: the extension of the rules
on liability for non-performance of a monetary obligation
to any type of delay of the debtor was a reaction of society,
the economy and the legal community to the crisis of total
non-payments on obligations and the lack of an effective
mechanism for executing court decisions. In fact, the rule

of Article 625 of the CC of Ukraine is currently applied as a
provision on the astreinte. Obviously, the court does not have
the right to refuse to grant judicial protection when human
rights fairly require it. However, with such a spreading
interpretation, the court eliminates the existing gap in the
current legislation, which the legislator is incapable of filling
with legislative regulation in a timely manner.

Evasion from performing credit obligations has
become a massive reaction of individuals to the lack of
an effective and transparent mechanism for bankruptcy
of an individual. As a protection against usury on the part
of individual credit institutions, borrowers, for their part,
resort to abuse of their rights, including abuse of the right
to claim, and other procedural rights. Ukraine should strive
to overcome the total legal nihilism that has reigned in all
spheres of social life in Ukraine.

Therefore, it should be recognised that it is high
time to eliminate these contradictory and often mutually
exclusive approaches, to find a new balance of interests of
all interested parties to ensure the prosperity of Ukraine
and its citizens.
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AOTI'OBIPHI ITIACTABUY BUHVMKHEHHS ITPABA
BAACHOCTI HA JKUTAO

Anorauist. Cmamms npucesiuena meopemuiHomy aHaiizy maKux 6mopuHHUX niocmas GUHUKHEHHs. npasa 61ACHOCMI Ha
ACUMI0, K YUBLTLHO-NPABOBI 002080pU. Bcmanosneno, wo yusinbHO-npasosuii 00206ip € HaUNnoOWUperiulon niocmasoro,
WO 8UPAICAE 8 EOUHOMY BONEBUABNEHHI 3A2ANIbHY 800 CYO €KMi6 002060DY, CHPAMOBANY HA NEPEXIO JCUMILA Y BLACHICTb.
Heoapma 0oeosip € i opuduunum gpakmom, i popmoro iCHy8anHs NPAGOSIOHOUWEHHS, I OOKYMEHMOM, KUl QIKCye npasa
ma 06086 s3Ku CMOPIH, | pe2yisamopom 6IOHOCUH 3 nepedants dcumia. Ipoananizosano ma 3anpononoeano 0ONOGHUMU
HASIGHY CUCTEMY YUBLIbHO-NPABOBUX 00206016 K NIOCM A6 BUHUKHEHHS NPABA 8AACHOCTI HA HCUNIO MAKUMU O02080PAMU,
5K 00208Ip 3acmasu (inomeku), 00208ip NONCePmMeU, 00208Ip HAUMY HCUMILA 3 BUKYIOM, CNAOKOBULL 00206ip, WOOHUI
00208ip. Okpemo 6 medicax yiei cmammi 6CMaHOB1EHO GIOMIHHOCIE MIdIC 002060POM MIHU JCUMILA MA 002080POM OOMIHY
arcumaom. AKYenmosano yeazy Ha HeOOCKOHAIOCMI YUHHO20 3AKOHOOABCIBA 3 Yb020 NPUBODY Md 3POONIEHO BUCHOBOK, WO
3a3HAYUEHI 00206IPHI KOHCMPYKYIL MAlomb Pi3HYy NPasosy npupooy, adxice 00206ip MiHU € NIOCMABOI0 BUHUKHEHHS. NPA6a
BILACHOCMI HA JCUMIIO, A 0020GID OOMIHY HCUTUMU NPUMIULEHHAMU — NIOCMABOI0 BUHUKHEHHS TUULe NPABA KOPUCIYEAHHSL.
Posmedicosyiouu 0ozosip oapysannsi axk niocmagy GUHUKHEHHSI NPA6d 61ACHOCMI HA JHCUMIO Md 3ano8im, 3podieHo
BUCHOBOK, WO 00208Ip 0ApPY6anHs Modice Oymu YKIAOeHUll y 6UNAOKY HACMAHHsS, CMepmi 0apy8albHUKd 8 MAtOymHbOMY,
OCKIIbKU 3AKOHOM He nepedbaueno makoi 3aboponu. Toomo cmoponu modcymos nepedbayumu y 002080pi 0apyeanHs
JACUMIA, WO IHCUMILO NEPexooums 00 000apo8y8aHo20 3 MOMeHmy cmepmi oapyeanibHurd. OKpemMo akyeHmosamno ysazy
Ha 0coOUB0CMAX 002060y NOJNCEPMBU SIK NIOCMABU SUHUKHEHHS NPABA 6LACHOCMI HA JHCUNLIO, WO BI00OPANCAEMBCS
Y Ipasi nodcepmeysaua GUHAUAMU Meny GUKOPUCHIAHHSL JACUMIA, SKe NepedacmvpCs Y 6IACHICIb 0CO0U 3a 002080POM.
Mema, 3asnauena y 002060pi nodcepmeu, noguHHa 6i0nogioamu npusnavenHio scumia. Pozensnymo ocobausocmi
CRAOK08020 MA WLIIOOHO20 O02080DI6 SIK NIOCMAE BUHUKHEHHS NPABA GIACHOCHI HA JCUMILO. 3aNpONoOHO8AHO YUBLILHO-
npasosi 002060pu sIK NIOCMA8Y BUHUKHEHHS NPABA GILACHOCTI HA JCUMILO KIACUDIKYEamu Ha 002080puU KYNIGi-npooaxicy
ACUMAA; 002080PU MIHU JICUMILA; 002060PU O0BINHO20 YMPUMAHHS, 002080PU PEHMU HCUMIA; 002080pU OAPYEAHHS
oAcumaa; 002080puU IMOMeKU HCUMAA;, 002080PU NONCEPMBU JCUMIA, O02080PU HAUMY JHCUMILA 3 BUKYNOM, CNAOKOGI
002080pu; WLIIOOHT 002080pU; 002060pU OYOIBENbHO20 NIOPS0Y, 002080PU NPO CNIILHY OLILHICMb

KarouoBi ciioBa: npaso enracnocmi, Mina, 008iuHe YymMpUMaHHs, CRAOKOGULL 00206ip, KYRIGIS-NPOOadic
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CONTRACTUAL GROUNDS FOR THE EMERGENCE
OF HOUSING OWNERSHIP

Abstract. The study provides the theoretical analysis of such secondary grounds for the emergence of housing ownership
as civil law contracts. It is established that a civil law contract constitutes the most common basis, which delineates the
general will of the contracting parties in a single expression of will, aimed at the transfer of housing ownership. There
is a good reason that the contract constitutes a legal fact, a form of legal relations, a document that consolidates the
rights and obligations of the parties, and the regulator of the relationship of transfer of housing. The study analysed and
proposed to supplement the current system of civil law contracts as grounds for the housing ownership by such contractual
forms as a pledge agreement (mortgage), donation agreement, a hire-purchase agreement, inheritance agreement, and
marital agreement. In addition, the study established the differences between the housing barter contract and the housing
exchange contract. The authors emphasised the imperfections of the current legislation in this regard and concluded that
these contractual structures have different legal nature, because the barter agreement serves as the basis for the housing
ownership, and the exchange agreement serves only as the basis for the right of use. Distinguishing the gift agreement as
the basis for the ownership of housing and wills, it was concluded that the gift agreement may be concluded in the event of
the donor s death in the future, as the law does not make provision for such a prohibition. That is, the contracting parties
may stipulate in the housing gift agreement that the housing passes to the donee from the moment of death of the donor.
Special attention is paid to the features of the gift agreement as the basis for the housing ownership, which is reflected
in the right of the donor to determine the purpose of use of housing, which is transferred to the ownership of the person
under the contract. The purpose stated in the gift agreement must correspond to the purpose of the housing. The study
considered the specific features of inheritance and marriage contracts as grounds for the emergence of ownership of
housing. Civil law contracts are proposed as a basis for the emergence of housing ownership to be classified as housing
purchase and sale contracts; housing barter agreements; perpetual maintenance agreements, housing rental agreements,
housing gift agreements; housing mortgage agreements, housing donation agreements; hire-purchase agreements;
inheritance agreements,; marital agreements, construction agreements, agreements on joint activities

Keywords: property rights, exchange, perpetual maintenance, inheritance contract, purchase and sale

INTRODUCTION

During the entire development of property relations,
special attention has been paid to the institution of property
rights. Researchers pay no less attention to issues related
to housing as an object of property rights and the subject
of relevant civil law transactions. Thus, in accordance with
Part 1 of Article 328 of the Civil Code of Ukraine the right
of ownership is acquired on grounds not prohibited by law,
in particular from transactions, the most common types of
which are civil law contracts, which, serving as secondary
grounds for ownership, are not limited to influencing the
dynamics of civil relations, but also determine the content
specific rights and obligations of the parties to the contrac-
tual obligation. That is, the derivative grounds for acquiring
the right of housing ownership are those where a person's
ownership is based on the right of the previous owner [1].
Accordingly, the civil law contract is the most
common ground, which delineates the general will of the
contracting parties in a single expression of will, aimed at the

transfer of housing ownership. There is a good reason that
the contract constitutes a legal fact, a form of legal relations,
a document that consolidates the rights and obligations of
the parties, and the regulator of the relationship of transfer
of housing. Therefore, when analysing the most common
civil law contracts as grounds for the housing ownership
should take into account the time of acquisition of ownership,
as the owner must have a clear idea of how long they can treat
such housing as their property.

This issue also intersects with the scientific
discussion on the criteria for classifying civil law contracts
as grounds for the housing ownership. Thus, Ye.O. Michurin
proposes to classify the contracts based on which a person
may have the right to own housing, according to the types
of contracts on the transfer of ownership, which are listed
in the Civil Code of Ukrainel. In particular, according to
the scientist, such contracts include a housing purchase and
sale agreement, a housing barter agreement, a perpetual
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maintenance agreement, a housing rent agreement, and a
housing gift agreement [2]. The proposed classification
needs to be supplemented by such contractual forms as
a pledge agreement (mortgage), a donation agreement, a
hire-purchase agreement, an inheritance agreement, as well
as a marriage contract, taking into account the specifics of
these agreements, which will be covered below.

At the same time, one can draw attention to the
insufficient coverage of the outlined issues in the modern
Ukrainian legal literature [3-12]. Notably, the modern legal
doctrine lacks comprehensive research that would address
the subject of contractual grounds for the emergence
of housing ownership. This results in the incoherent
approaches, enshrined in the codified regulations of
Ukraine concerning the governing of the legal relations
under study, the need to identify possible conflicts and
develop scientifically sound proposals for their elimination.
This emphasised the relevance of these issues and led to
the choice of research subject.

Accordingly, the purpose of this study is to analyse
the existing classifications of civil law contracts and
develop a holistic system of civil law contracts as a basis
for the housing ownership.

1. MATERIALS AND METHODS

The issue of isolating civil law contracts as a basis for the
emergence of housing ownership is understudied in the legal
literature. Classifications of civil law contracts under which
the transfer of housing ownership takes place is covered
in the works of such scholars as Ye.O. Michurin [13],
M.K. Haliantych [14], L.M. Nykolaichuk [15] and others.
Atthe scientific level, some issues of recognition of the right
of housing ownership under purchase and sale agreements,
perpetual maintenance agreements, gift agreements, etc.
were considered, indicating that the legislator does not
single out and systematise housing contracts separately.
Thus, at the doctrinal level it is proposed to divide the
contracts of sale of housing (depending on the subject
matter of the contract and the method of its acquisition)
into: an apartment, house, estate, part of a house purchase
and sale agreement; a house purchase and sale agreement
on the terms of perpetual maintenance; a purchase and sale
agreement for a residential building owned by a minor;
agreement on purchase and sale of a share of a residential
building; agreements on purchase of residential premises in
apartment buildings; real estate purchase transactions, the
subject of which is not only a residential property, part of
a house or a house, but also a corresponding land plot with
outbuildings. The methods of purchase include purchase of
housing at auction; by buy-out; on the stock exchange [14].

Particular attention should be paid to the
classification of agreements that mediate the transfer
of housing ownership as an object of ownership, to:

1) housing purchase and sale agreements; 2) housing
barter agreements; 3) perpetual maintenance agreements;
4) housing rental agreements; 5) housing gift agreements
[2]. However, considering the need to update the grounds
for the housing ownership, the above classifications need
to be revised and supplemented. The methodology of
the relevant study is determined by its purpose and is to
determine the features of the contractual grounds for the
emergence of housing ownership; to identify gaps and
inconsistencies in the legislation of Ukraine and the judicial
practice, which arise during the application of the relevant
grounds, and to make proposals for the elimination of such
gaps and inconsistencies. The Civil Code of Ukraine', the
Housing Code of the Ukrainian SSR?, the Law of Ukraine
“On State Registration of Real Rights to Immovable
Property and Their Encumbrances™, the Resolution of the
Cabinet of Ministers of Ukraine “On the Procedure for
State Registration of Real Rights to Immovable Property
and Their Encumbrances’, etc.

In this study, general scientific and special legal
methods of scientific cognition were applied. The main
method of research is a systematic method, which allowed
to determine the system of civil law contracts, which are
aimed at acquiring housing ownership. The dialectical
method of cognition allowed to consider the trends in the
development of civil law agreements as the basis for the
emergence of housing ownership. The logical-semantic
method allowed to analyse individual civil law contracts
and determine their place in the system of grounds for the
housing ownership. The dogmatic legal method allowed
to analyse the provisions of the current legislation,
to identify gaps in it, to formulate proposals for its
improvement. The presented scientific ideas of the authors
in the modern development of civil relations include target,
methodological, substantive, organisational, legal and
effective components.

2. RESULTS AND DISCUSSION

The most common contract, given pride of place to by the
legislator among other types of contracts, is the purchase
and sale agreement. In the context of the subject of this
study, it will be considered as a housing purchase and sale
agreement, which is classified in the doctrine according to
the criteria of the subject of the contract and the method
of its purchase as follows: agreements on purchase and
sale of an apartment, house, estate, part of a house, etc.
Furthermore, the emergence of housing ownership based
on a purchase and sale agreement may occur by purchasing
an apartment or residential property from a housing
construction cooperative, a member of which may be an
individual. Ownership of a residential building created by
a housing cooperative, according to Article 384 of the Civil
Code of Ukraine’, arises in the cooperative. Individuals as

1. Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15#Text.
2. Housing Code of the Ukrainian SSR No. 5464-X. (1983, June). Retrieved from https://zakon.rada.gov.ua/laws/show/5464-10#Text.
3. Law of Ukraine No. 1952-IV “On state registration of real rights to immovable property and their encumbrances”. (2004, July).

Retrieved from https://zakon.rada.gov.ua/laws/show/1952-15#Text.

4. Resolution of the Cabinet of Ministers of Ukraine No. 1127 “On the Procedure for State Registration of Real Rights to Immovable
Property and Their Encumbrances”. (2015, December). Retrieved from https://zakon.rada.gov.ua/laws/show/1127-2015-%D0%BF#Text.
5. Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15#Text.
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its members, in order to acquire ownership of the apartment,
must purchase it from a cooperative. Hence, it is concluded
that the emergence of housing ownership in a person as a
member of a cooperative occurs based on a civil contract;
therefore, such acquisition constitutes a secondary ground
for the emergence of ownership.

At the same time, it is not necessary to single out
the purchase of an apartment from a housing construction
cooperative as an independent basis for the emergence of
housing ownership, because there a corresponding right
occurs under a purchase and sale agreement. Although
the authors of this study cannot disagree that the purchase
and sale agreement has its certain features in this case. In
particular, housing is purchased from a legal entity and a
person can acquire ownership only of an apartment and
not of a residential building. The current version of Part 3
of Article 384 of the Civil Code of Ukraine! allows to
reach such conclusion. Thus, the housing purchase and
sale agreement should be described as a contract aimed
at the transfer of housing ownership on a paid basis.
Therewith, one should support the opinion expressed in
the legal literature that the risk of accidental destruction
of housing passes to the purchaser simultaneously with
the emergence of this purchaser’s property rights, even
if the contract stipulates otherwise [14]. This approach is
conditioned by the fact that the seller, who is no longer
the owner of the housing, is not responsible for the fate
of the latter. Otherwise, it should be recognised that in the
event of the loss of housing (loss of the contractual subject
matter), the housing purchase and sale agreement would
not be performed by the seller, which, in turn, would entail
appropriate legal consequences. But de facto the seller
would have performed the terms and conditions under
the contract, and the destruction of the housing would be
a coincidence, i.e., it would not be the seller’s fault. Less
common than the housing purchase and sale agreement,
but no less applicable in practice, is the housing barter
agreement. According to Article 715 of the Civil Code of
Ukraine? under a barter agreement, each party undertakes
to transfer ownership of one product to the other party in
exchange for another product. Each contracting party in the
barter is the seller of the housing that it transfers and the
buyer of the housing which it receives in return. The contract
may determine a supplemental payment for higher-value
housing, which is exchanged for lower-value housing.

Thus, the housing barter agreement as a ground for
the housing ownership is endowed with the same features
as the housing purchase and sale agreement. That is, it is
a paid, bilateral, consensual contract for the transfer of
property (because it is concluded from the moment the
parties agree on all its essential terms, and not from the
moment of transfer of housing).

By concluding this contract, the parties have
the opportunity to acquire housing ownership without
attracting significant funds. In particular, a person does not
have to enter into loan or credit agreements or mortgage his

1. Ibidem, 2003
2. Ibidem, 2003

or her housing to improve his or her living conditions. It is
sufficient for such person to exchange his or her housing or
other property for the housing of a person who is the other
party to the housing barter agreement. An individual may
also agree to purchase housing in lieu of the services or
work provided. Ownership of the exchanged housing passes
to the parties at the same time after the performance of the
obligations to transfer the housing by both parties, unless
otherwise provided by agreement or law. Accordingly, the
state registration of the parties’ ownership to the exchanged
housing takes place after each of the parties has completed
the registration procedures. In the legal literature, some
scholars make a distinction between a housing barter
agreement and a housing exchange agreement. Thus, A.A.
Titov noted that the barter agreement differs from the
exchange agreement in that the parties to such a transaction
(barter) can only be the owners of residential premises,
and the subject is the housing owned by these parties
[16]. Ye.O. Michurin argued that the difference between
the barter and exchange contracts is that in the first case
the contract consolidates the transfer of ownership, and
in the second case there is a transfer of the right of use
between the tenants of housing [2]. The same opinion is
expressed by M.K. Haliantych, believing that the barter
and exchange contracts differ in such features as subject,
parties, procedure, legal grounds, and mechanism [14].
Given the above positions and considering the imper-
fections of current legislation in this regard, it should be
recognised that the exchange of housing and the housing
barter agreement are not terminological inconsistencies,
and the specified contractual structures have different
legal nature, because the barter agreement serves gives
grounds to the emergence of housing ownership, while the
housing exchange agreement merely gives grounds for the
emergence of the right of use.

Another fairly common contractual for that serves
as grounds for the emergence of housing ownership is a
gift agreement. Under this agreement, the donor transfers
or undertakes to transfer housing in the future to the donee
free of charge. Thus Part 2 of Article 717 of the Civil Code
of Ukraine® clarifies that the donee cannot be obliged to
perform any action of a property or non-property nature in
favour of the donor. Otherwise, according to Article 235
of the Civil Code of Ukraine, the housing gift agreement
may be rendered null and void as a fictitious transaction
and the parties will be subject to the provisions of civil
legislation, which govern the contractual legal relations
that the parties actually committed. In particular, this refers
to the legal provisions on the above-analysed contractual
forms of purchase and sale or barter of housing. At the
same time, the legal literature states the thesis that the
obligation of the donee to perform certain actions in
favour of a third party, stipulated in Article 725 of the Civil
Code of Ukraine, actually eliminates the free-of-charge
basis of such agreement [17]. Therewith, the obligation
of the donee to take certain actions in favour of a third

3. Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15#Text.
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party does not lead to the recognition of the housing gift
agreement as payable, as payment of the contract is
associated with the performance of a counter-obligation.
Accordingly, the donor does not receive any counter-grant
under this agreement, which describes it as a free-of-charge
transaction. A gift is a transaction that is based on mutual
consent, not just on the will of the donor. This distinguishes
the gift agreement from, for example, a will, which does
not require the consent of the heir, since, according to the
will, the rights and obligations of the deceased pass at the time
of his or her death, and the housing gift agreement cannot be
concluded in the event of the death of the donor in the future.

Agreeing that the main difference between a gift
agreement and a will is that the gift agreement constitutes
a bilateral transaction, and the will is unilateral. It cannot
be categorically stated that the gift agreement cannot be
concluded in case of future death of the donor, as the
law does not make provision for such a prohibition. In
addition, according to Part 2 of Article 719 of the Civil
Code of Ukrainel, the housing gift agreement is concluded
in writing and is subject to notarisation; therefore, for
state registration of ownership of donated housing (the
moment of emergence of this right under the housing gift
agreement), it is sufficient to submit the notarised housing
gift agreement to the state registrar (Article 20 of the
Law of Ukraine “On State Registration of Real Rights to
Immovable Property and Their Encumbrances™"), which,
as noted above, is consensual. That is, the contracting
parties may stipulate in the housing gift agreement that the
housing passes to the donee from the moment of death of
the donor. Considering the requirements of Articles 334
and 722 of the Civil Code of Ukraine?, one can conclude
that the housing ownership of the donee on the grounds
of the gift agreement arises from the moment of state
registration of such ownership. Thus, according to Part
1 of Article 722 of the Civil Code of Ukraine, the right
of housing ownership arises from the moment of its
adoption. In this case, according to Part 4 of this study, the
acceptance of documents certifying housing ownership,
other documents certifying the identity of the subject of
the contract, or symbols of the thing (keys, models, etc.)
constitutes the acceptance of a gift. However, considering
the provision stipulated in Part 4 of Article 334 of the Civil
Code of Ukraine, the housing ownership arises from the
date of state registration of such ownership in accordance
with the law.

Therefore, the recognition of the state registration
of housing ownership as the only and indisputable legal
fact cannot be questioned by the contracting parties under
the housing gift agreement, as moments of acceptance of
the gift and the emergence of ownership of it, stipulated in
Part 4 of Article 722 of the Civil Code of Ukraine? relate
to movables (e.g., vehicles or animals), and not housing
or other real estate. The same opinion is expressed in
the scientific literature, where the transfer of keys to an

apartment or house or documents to them is considered a
symbolic act [15]. An interesting and understudied type
of housing gift agreement, according to Articles 729 and
730 of the Civil Code of Ukraine, is a donation agreement.
Thus, based on the content of Article 729 of the Civil Code
of Ukraine, a donation is a gift for the donor and the donee
to achieve a certain predetermined goal. The donation
agreement is concluded from the moment of acceptance of
the object of donation. The donation agreement is subject
to the provisions on the gift agreement unless otherwise
provided by law.

According to Article 730 of the Civil Code of
Ukraine, the donor has the right to control the use of housing
as an object of donation in accordance with the purpose
established by the agreement. If the intended use of the
housing (for example, as a church for monks, doctors, etc.) is
impossible, its use for another purpose is possible only with
the consent of the donor, and in case of death or liquidation
of the legal entity — by court decision. The donor or his of
her successors have the right to demand termination of the
donation agreement in the event that the housing is used for
other purposes not stipulated by the agreement.

S.D. Rusu fairly pointed out that the specific feature
of this agreement is that in order for the parties to achieve
a certain predetermined goal, the agreement is considered
to be concluded from the moment of acceptance of the
donation [18]. In addition, the very agreement on the
purpose of housing, which is transferred into the ownership
of a person under a donation agreement, distinguishes
this agreement from the gift agreement, for which the
stipulation of the purpose of housing will contradict the
essence of this agreement. In this case, the purpose of
the use of housing may be, for example, to enable certain
persons to live in it, to impose on a person the obligation
to use housing as a shelter for certain categories of
persons or to provide permission to conduct excursions
or exhibitions, etc. However, the purpose specified in the
donation agreement must be consistent with the purpose
of housing. That is, the arrangement of trade platforms, a
medical institution, etc. will contradict the provisions of
Chapter 28 of the Civil Code of Ukraine. In conclusion,
the housing donation agreement should be described
as a real, free-of-charge, bilaterally binding agreement.
The next type of agreements on the transfer of property
ownership, based on which a person may have acquire the
housing ownership, is a perpetual maintenance agreement,
under which the alienator transfers ownership of the
house, apartment or part thereof, in exchange for which
the purchaser undertakes to provide the alienator with
perpetual maintenance and (or) care.

There is a well-established position among civilists
that such agreement is: a) unilateral, as only the purchaser
of property becomes obliged under the agreement, while
the alienator has no obligations [17]; b) paid, because the
purchaser undertakes to carry out the alienator’s property

1. Law of Ukraine No. 1952-IV “On state registration of real rights to immovable property and their encumbrances”. (2004, July).

Retrieved from https://zakon.rada.gov.ua/laws/show/1952-15#Text.

2. Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15#Text.

3. Ibidem, 2003.
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maintenance instead of receiving the property. The
alienator, in turn, after the transfer of ownership of the
thing, may require the purchaser to provide him of her with
endowment. In this case, in contrast to the purchase and sale
agreement, the perpetual maintenance agreement refers not
to the price as an essential condition of the contract, but
only to the monetary value of property and services [19];
c) aleatory (risk-related), because at the time of its
conclusion it is impossible to determine what will be
higher — the cost of housing or the final cost of the provided
endowment [13]; d) consensual, because the ownership of
a movable thing arises in the purchaser from the moment
of notarisation of the agreement, while the ownership
of immovable property arises from the moment of its
state registration. The perpetual maintenance agreement
should be described as a bilaterally binding transaction,
as the alienator is obliged to transfer ownership of the
house, apartment or part thereof, etc. in return for care or
maintenance to be provided to the alienator by the acquirer.
Moreover, this obligation is maintained in the event of
termination of the perpetual maintenance agreement,
provided that it is not the result of improper performance of
obligations by the acquirer, or in the event of its termination
due to the death of the acquirer (before the alienator dies).

In this regard, R.A. Maidanyk expressed an opinion
that the specifics and the legal nature of the relations of
perpetual maintenance are conditioned by the presence
of a special, fiduciary trust in this agreement. By its legal
nature, perpetual maintenance is a kind of fiduciary legal
relationship [20]. It seems appropriate to agree with such
considerations of the scientist, because the alienator, as a
rule, chooses the person or persons who will care for him
of her not at random, but from the circle of people close or
well-known to him or her, who must justify the alienator’s
trust by providing the necessary security — perpetual
maintenance or care.

In addition, the doctrine draws attention to the
fact that the alienator is not sufficiently protected from
committing an intentional crime against him or her. Because
of this, there are proposals to improve the current civil
legislation by making provision for a rule according to
which, if the purchaser commits an intentional crime against
the alienator, he or she loses the right to acquire ownership
of the alienator’s property (housing), and the perpetual
maintenance agreement is rendered null and void [17].

In this regard, the arguments of V.P. Maslov are
interesting for doctrinal analysis. He believes that the law
should stipulate that the property should not be transferred
into the full ownership of the person providing the
maintenance, but should rather be in the joint ownership
of the contracting parties [21], as this would reduce the
risk of a perpetual maintenance agreement and strengthen
protection of the rights of both parties. In view of the
above, the authors of this study propose to amend Part 1
of Article 744 of the Civil Code of Ukraine' with the
following wording: “Under the perpetual maintenance
agreement, one party (alienator) transfers to the other

party (purchaser) a house, apartment or part thereof, other
real estate or movable property of significant value on the
right of joint ownership, with the condition of emergence of
private ownership with the acquirer after the death of the
alienator, in exchange for which the acquirer undertakes
to provide the alienator with perpetual maintenance and
(or) care”.

Due to the fact that the perpetual maintenance
agreement is aimed at the transfer of housing ownership,
the law establishes certain requirements for such property:
firstly, the housing must belong to the alienator on an
ownership basis, which must be confirmed by correspond-
ing title documents, and, secondly, this housing should
not be encumbered by arrest, bail, or any other rights of
third parties. At the same time, the legislator reiterates
that ownership is binding. Therefore, the purchaser as the
owner of such real estate assumes all encumbrances and
risks associated with it, including payment of all taxes and
fees associated with the maintenance of housing, and bears
the risk of accidental death or damage. Relatively new
and not widespread in practice is the following ground for
the emergence of housing ownership — a rent agreement
under which the recipient of the rent transfers the housing
ownership to the payer of the rent, and the payer of the
rent, in return, undertakes to periodically pay the rent to the
recipient thereof in the form of a certain amount of money
or in another form. This formulation of the features of the
rental agreement, as well as the rules for the transfer of
property for rent stipulated in Article 734 of the Civil Code
of Ukraine! bring it closer to the agreements of purchase
and sale, gift, loan, and perpetual maintenance.

However, as rightly noted in the legal literature, the
differences between the rent agreement and the purchase
and sale agreement are seen in the fact that, unlike the latter,
the rental agreement is described by some uncertainty
regarding the equivalence of considerations, because
according to Part 2 of Article 731 of the Civil Code of
Ukraine, the rent agreement may establish an obligation
to pay rent both for a certain period and indefinitely, and
in the latter case there is always a risk for each party that
it will be greater than the consideration received in return.
In addition, rent relations are described by the duration of
existence and periodicity of payments — rent is never one-
time [22]. M.K. Haliantych considers the rent agreement
and perpetual maintenance agreement as varieties of the
same contract, observing the common features of these
contracts. Both under a perpetual maintenance agreement
and under a rent agreement, one party transfers housing to
the other. However, unlike arent agreement, a list of property
that can be transferred into the ownership of the purchaser
is defined under the perpetual maintenance agreement.
Under both a perpetual maintenance agreement and a rent
agreement, the purchaser of the property undertakes to
provide the alienator with certain compensation in the form
of rent or provision of maintenance or care [14].

The above position does not withstand criticism,
proceeding from the placement of these contractual

1. Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15#Text.
1. Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15#Text.
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structures in separate chapters of the Civil Code of Ukraine,
giventheir completely different purpose and features oflegal
regulation: under the perpetual maintenance agreement —
housing needs are satisfied by performing social functions
of care and maintenance in respect of persons who need
it; under a rent agreement — the satisfaction of housing
needs by making periodic payments in the form of a certain
amount of money or in another form that may significantly
exceed the value of the housing thus alienated. In this
regard, the position of M.I. Baru on the difference between
a perpetual maintenance contract and a rent agreement
is reasonable, which lies in the purpose of each of the
agreements; for the former, it is the acquisition of property,
and for the latter, it is the financial assistance to the party
by its counterparty [23]. Moreover, the scientist went even
further, emphasising the expediency of classifying the
rental agreement as a contract for the provision of services
as opposed to the transfer of property [23].

This statement is not appropriate, given the
nature of the rental agreement as a contract of transfer
of ownership, as its main purpose is the possibility of
participants in civil relations to acquire property (housing)
ownership rather than enriching the counterparty. Rent
payments constitute a kind of payment by the rent payer
for the opportunity to acquire the housing ownership, and
not a loan or credit. There is no unity among scientists
regarding the moment when the rent agreement should be
considered concluded. According to some researchers, the
rent agreement is consensual [24], according to others —
real [25], and yet others believe that it is either consensual
(in the case of alienation of real estate) or real (in the case
of alienation of movables) [26]. The authors of this study
believe that it is expedient to described the rent agreement
as a consensual agreement, because, as follows from the
analysis of Chapter 56 of the Civil Code of Ukraine', the
law connects the rights and obligations of the parties to
the rent agreement with the transfer of rent to the payer.
In particular, as stated in Article 731 of the Civil Code of
Ukraine, the rent payer undertakes to pay rent payments
in exchange for the property (housing) transferred by the
rent recipient. That is, the corresponding obligation of the
person as a rent payer arises from the moment of registration
of ownership of the relevant housing as the subject of the
contract. The legislator connects the risk of accidental
destruction or damage to housing with the moment of the
transfer of rented housing. In addition, the contract for the
transfer of rented housing is subject to notarisation. A rent
agreement may stipulate that the rent receiver transfers the
housing to the person for a fee or free of charge. If the
rent agreement stipulates that the rent receiver transfers
the housing ownership for a fee, the general provisions on
purchase and sale agreement shall apply to the relations
between the parties regarding the transfer of the housing,

1. Ibidem, 2003.

and if the property is transferred free of charge, the general
provisions on the gift agreement should apply to the extent
it is not inconsistent with the rent agreement.

In conclusion, the rent agreement, under which
a person acquires the housing ownership, is described as a
contract of transfer of housing ownership, consensual, paid,
or free-of-charge (depending on its terms and conditions)
and bilateral (the recipient of rent is obliged to transfer
the housing ownership) contract as the grounds for the
emergence of the housing ownership with the acquirer.
Another ground for the emergence and termination of
housing ownership is a mortgage agreement, under which
the parties can resolve the issue of foreclosure on the subject
of the mortgage by out-of-court settlement based on the
agreement. In this case, the law allows the conclusion of
such an agreement at any time before the entry into force of
the court decision on recovery. Accordingly, the mortgage
agreement plays a dual role. On the one hand, it is one
of the derivative grounds for the emergence of housing
ownership, and on the other hand, it can perform an ancillary
function — to ensure the performance of the principal
obligation. In particular, a person who does not have
sufficient funds may enter into, for example, a mortgage
agreement with a bank to ensure the implementation of the
housing purchase and sale agreement (thus being able to
pay the cost of housing), which will be the subject of the
mortgage. In this situation, the mortgage agreement will
not serve as the basis for the housing ownership. However,
when a person acts as a mortgagee (pledgee), he or she can
acquire ownership of the mortgaged housing by applying
for foreclosure on the housing of the mortgagor (pledgor)
or a third party who failed to perform its principal
obligation (debtors). Despite the above, in connection with
the changes introduced in the Civil Code of Ukraine on
June 29, 2010, individuals were enabled to acquire housing
ownership based on a hire-purchase agreement. The
procedure for exercising this right is governed by Article
810 of the Civil Code of Ukraine? and the Resolution of
the Cabinet of Ministers of Ukraine No. 274 “On approval
of the Procedure for housing hire-purchase” of March 25,
2009%. These changes were introduced in the Civil Code
of Ukraine with the adoption of the Law of Ukraine “On
Prevention of the Impact of the Global Financial Crisis on
the Development of the Construction Industry and Housing
Construction™. However, as fairly noted in the legal
literature, it is unclear how the purpose of this law (which
is to stabilise construction, increase the solvency of the
population, ensure the implementation of housing rights of
citizens in need of state support, stimulate construction and
related industries in the global financial crisis) correlates
with the settlement of the legal relations of lease of already
built property [27].

Notably, this method of acquiring ownership can be

2. Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15#Text.

3. Resolution of the Cabinet of Ministers of Ukraine No. 274 “On approval of the Procedure for housing hire-purchase”. (2009, March).
Retrieved from https://zakon.rada.gov.ua/laws/show/274-2009-%D0%BF#Text.

4. Law of Ukraine No. 800-VI “On Prevention of the Impact of the Global Financial Crisis on the Development of the Construction

Industry and Housing Construction”. (2008, December). Retrieved from https://zakon.rada.gov.ua/laws/show/800-17#Text.
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distinguished as one that is inherent specifically in housing
matters. Thus, in accordance with Part 1 of Article 810
of the Civil Code of Ukraine' hire-purchase constitutes a
special type of rent (lease) of housing, which may provide
for the assignment of the lessor’s right to claim the debt to
another person — the beneficiary. Under the hire-purchase
agreement, one party, the enterprise-lessor, transfers
housing to the other party, an individual (lessee), for a
fee for a long period (up to 30 years), after which or pre-
term, subject to full payment of rent, housing passes into
the lessee’s ownership. The hire-purchase agreement is a
document certifying the transfer of ownership of real estate
from the lessor to the lessee with deferred circumstances
specified by law. In this case, the lessor acquires ownership
of the housing previously selected by the lessee for the
purpose of further transfer of such long-term hire-purchase
housing to such a person and disposes of such housing until
its full repurchase. The lessor disposes of the housing until
the lessee pays the rent in full. At the same time, the lessee
is empowered to own and use the rented housing, and after
paying the rent in full, the latter acquires ownership of such
housing. The object of rent may be an apartment or part
thereof, a residential building or part thereof, which are
intended and suitable for permanent residence in them.

The hire-purchase agreement must specify the
persons who will reside together with the lessee. These
persons acquire equal rights and obligations with the lessee
regarding the use of housing. The lessee is liable to the lessor
for breach of contract by persons residing with the lessee.
The hire-purchase agreement is concluded in writing and is
subject to mandatory notarisation. Remuneration (income)
of the lessor is defined as the interest rate on payments for
the purchase of housing, the amount of which is stipulated
in the lease agreement. Payment of rent in full is certified
by an act that forms an integral part of the contract.
With the consent of the lessor, a person may enter into a
sublease agreement with other persons who do not acquire
an independent right to use housing. The right of housing
ownership under a lease agreement with redemption arises,
as well as housing acquired under other agreements, from
the moment of state registration of this right. Thus, the
analysis of the specified legal provisions suggests that the
hire-purchase agreement as the grounds for the emergence
of the housing ownership has the following attributes:
1) it is paid; 2) it is consensual; 3) it is bilateral; 4) it is
aleatory (risk-related), because neither side, given the
constant changes in socio-economic relations, is unsure
of its benefits; 5) it is terminal, because the agreement
is terminated with the expiration of the term established
therein; 6) it belongs to mixed contracts, as it combines
the features of the housing rent (lease) agreement and the
housing purchase and sale agreement. Based on the above,
it can be concluded that the hire-purchase agreement
constitutes a separate type of contract, and serves as the
grounds for the emergence of housing ownership.

The least common in the system of contracts, on
the grounds of which the housing ownership may arise,

1. Civil Code of Ukraine, op. cit.

is an inheritance agreement. The legislator allocated only
7 articles for the inheritance agreement and representatives
of the civil law science developed several doctrinal
provisions regarding it, from denying the agreement as
such that restricts civil capacity and constitutes an attempt
to deprive individual heirs of the right to a mandatory
inheritance [28] to its approval as such that does not
deprive the person of civil capacity, because the right
to a mandatory share cannot arise until the death of the
testator. Until then, there can be only hope of obtaining
this share, which may disappear due to the conclusion of
not only an inheritance agreement, but also the agreements
on gift, purchase and sale, or perpetual maintenance [29].
Notably, the inheritance agreement, indeed, does not allow
the alienator to dispose (sell, gift, etc.) of the property
that is its subject. However, it does not deprive a person
of civil capacity, as the alienator expresses one’s will to
enter into such an agreement, and instead receives the right
to demand the implementation of one’s orders, which,
admittedly, should not contradict the current legislation
and moral principles of society.

The parties to the inheritance agreement are the
alienator and the acquirer. The alienator can be one or more
individuals —spouses, one of the spouses, or another person.
The legislator’s use of the phrasing “or another person”
in Part 1 of Article 1303 of the Civil Code of Ukraine?
suggests that it refers to any person (both an individual and
a legal entity) as a participant in civil relations. However, a
detailed analysis of the provisions of Chapter 90 of the Civil
Code of Ukraine clarifies that the moment of emergence of
ownership of the acquirer is closely related to the moment
of death of the alienator. That is, in this case, not all
participants in civil relations under Article 2 of the Civil
Code of Ukraine are implied, but specifically an individual
endowed with full legal capacity [30]. The purchasers
under the inheritance agreement may be individuals or
legal entities. When concluding an inheritance agreement,
the acquirer, if he or she is an heir by will or by law,
does not lose the right to inherit in the share of property
that was not specified in the inheritance agreement. The
subject of the inheritance agreement is both the acquisition
of ownership of the alienator’s property and the actions
(performance of works, rendering of services, etc.) of the
acquirer. Personal non-property rights (for example, the
alienator may not restrict the purchaser in choosing a place
of residence, in choosing a spouse, etc.), property rights to
another’s property (emphyteusis, superficies, easements),
etc. may not be the subject of this agreement.

Therefore, the acquirer undertakes to comply with
the alienator’s order and, in the event of the alienator’s
death, acquires ownership of such housing. That is, the
inheritance agreement performs a dual function of the
regulator of relations on the transfer of ownership and the
commission of actions, because the inheritance agreement
constitutes the transfer of ownership to the acquirer, and
although these actions are no longer performed by the
alienator, but by other persons after the alienator’s death,

2. Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15#Text.
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the acquirer becomes the owner of the property alienated
in his of her favour. Thus, the alienator has the right to
appoint a person who will supervise the performance of
the inheritance agreement after the alienator’s death. The
inheritance agreement may be terminated by the court at
the request of the person monitoring the performance of the
alienator’s will after the latter’s death, in case of frustration
on the acquirer’s part or at the request of the acquirer in
case of impossibility to perform the alienator’s orders.
The notary, who has certified such an agreement, imposes
a ban on alienation of such housing, which achieves
protection of the rights and interests of the purchaser. That
is, the notarial form of the contract has a substantial legal
significance, because the notary, unless otherwise provided
by the agreement, acts as a guarantor of the obligations of
the acquirer, which he or she must perform after the death
of the alienator. That is, the notarial form of the hereditary
contract allows to document the manifestation of the will
of the parties most adequately and thus provide evidence of
the true direction of their intentions.

In view of the above, the question of the place
of the inheritance contract in the system of civil law
contracts remains debatable to this day. Thus, Yu.O. Zaika
substantiates the expediency of its “transfer” to Book
Five of the Civil Code of Ukraine' and placement next to
perpetual maintenance agreement and rent agreement as
an independent contractual form [31]. V.V. Vasylchenko,
on the contrary, defends the position on the validity of the
consolidation of this institution in the system of inheritance
law [32]. According to S.V. Mazurenko, the inheritance
agreement does not belong to any of the groups of
agreements proposed in the literature, but is in essence an
“atypical agreement” of civil law. Therewith, the scientist
concludes that in these relations two agreements are
merged: 1) an agreement on the performance of actions by
the acquirer, which gives rise to the relevant obligations, the
content of which is the actions of the acquirer; 2) agreement
on the transfer of ownership of the property of the alienator
after his or her death [33]. Since the inheritance contract is
a special type of binding legal relationship, the essence of
which, although closely intertwined with the inheritance
relations, cannot be considered as one of the possible
types of inheritance. Accordingly, since the provisions of
the Civil Code of Ukraine governing relations under the
inheritance agreement are already placed in Book Six,
and the moment of ownership of the alienator’s property
is associated with his or her death, there is no need to
“transfer” the inheritance agreement to the Book Five of
the Civil Code of Ukraine, as this is unlikely to affect the
effectiveness of legal regulation.

The issues of possibility/impossibility of
concluding this agreement through a representative also
deserve special attention. In particular, R.A. Maidanyk,
V.V. Vasylchenko believe that the inheritance agreement
can be concluded only personally by an individual with full
civil capacity [34; 35]. According to other scholars, on the
contrary, it is allowed to conclude this agreement through

1. Ibidem, 2003.

a representative, because “according to the contractual
nature of transactions, the conclusion of an inheritance
contract is possible through a representative, at least the
Civil Code of Ukraine does not prohibit it” [36].

The conclusion of an inheritance agreement, under
which the housing is transferred into the ownership,
cannot be carried out through a representative, because
the alienator does not care who will be the purchaser of
his or her housing. Only the alienator alone can ensure
it most completely. Even if it is impossible to search
for a purchaser unassisted, one should not involve a
representative, although the law does not explicitly prohibit
it. To confirm this, it is advisable to cite the position of
0O.V. Onishchenko, who believes that “it can be assumed
that the inheritance agreement may be concluded in the
interests of a minor, juvenile, incapacitated and incapable
person, subject to the rules of the Civil Code of Ukraine
on transactions with persons without full capacity”, and
suggests “to solve this issue at the legislative level by, for
example, indicating that the alienator can be an individual
regardless of age and state of health (following the model
of a perpetual maintenance agreement)” [37].

In view of the ongoing discussion on the
recognition of a succession agreement as a unilateral or
bilateral agreement, the inheritance agreement is bilateral,
as the rights and obligations under it arise for both the
alienator and the acquirer. In particular, the acquirer, apart
from the rights (ownership of the alienator’s property,
the right to demand termination of the contract in case of
impossibility to execute the alienator’s orders), also has
obligations (to execute the alienator’s orders and perform
certain property or non-property actions). The alienator,
in addition to his rights (to make certain orders, require
the acquirer to perform certain conditions of the contract
actions of property or non-property nature), also have
responsibilities (the obligation not to alienate property
defined by the inheritance agreement, the obligation to
ensure the safety of this property and proper treatment).
The bilateral nature of this agreement is also evidenced
by the prohibition on the alienation of housing, including
by will, which constitutes the subject of an inheritance
agreement. In addition, the bilateral binding nature of this
agreement is evidenced by the content of Article 1308 of
the Civil Code of Ukraine?, under which the inheritance
agreement may be terminated by the court at the request
of the alienator in the event of non-performance of his or
her orders by the purchaser or at the request of the acquirer
in case of impossibility to perform the alienator’s orders.
Notably, in both cases the termination of the inheritance
agreement is possible only in court. It is the court that must
establish the fact of violation of the inheritance contract or
the impossibility of its execution. Thus, due to the bilateral
feature, the inheritance agreement cannot be terminated or
changed unilaterally during the life of the alienator, as is
the case with a will [30]. As for the payment-related feature
of the inheritance contract, almost all scholars refer to this
agreement as paid agreement, as the purchaser receives the

2. Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15#Text.
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property specified in the agreement (in this case — housing),
and the alienator receives results of certain actions of
property or non-property nature on the part of the acquirer.
It is no coincidence that this feature allows to distinguish
the inheritance agreement from the will and the perpetual
maintenance agreement.

The purchaser’s housing ownership on the grounds
of the inheritance agreement emerges from the moment of
the state registration of such ownership. This conclusion
follows from the analysis of Articles 334, 1302, 1307
of the Civil Code of Ukraine. In particular, according to
Article 1302 of the Civil Code of Ukraine, the purchaser
under the inheritance agreement acquires the ownership of
housing of the alienator in case of his or her (alienator’s)
death. However, given the fact that housing is real estate,
the ownership of which is subject to state registration
in accordance with the procedure prescribed by law,
the ownership, according to Part 4 of Article 334 of the
Civil Code of Ukraine, arises from the moment of such
registration. In addition, Article 1307 of the Civil Code
of Ukraine prohibits the alienation of property (housing),
which is the subject of the inheritance agreement, until the
death of the alienator. That is, the possibility of housing
ownership under the inheritance agreement earlier than
from the moment of death of the alienator is excluded.
Therefore, considering the need for state registration of
ownership of housing as a real estate, the right of ownership
of the purchaser arises from the moment of state registration
of the right, and not from the moment of death of the
alienator. Thus, the above suggests that the inheritance
agreement, under which a person may have ownership of
housing, is a contract of transfer of ownership of property,
paid, bilateral (bilaterally binding), fiduciary (based on
trust between the parties), aleatory (the purchaser cannot
be sure that the actions of property or non-property nature
committed by them will be equivalent to the value of the
received housing), and is of a personal nature.

Features of conclusion of the hereditary agreement
by spouses should also be considered within the framework
of this study. Thus, an inheritance agreement can be
concluded by one or both spouses. In this case, the subject
of the inheritance agreement may be housing jointly owned
by the spouses, as well as housing that is the personal
private property of either of them. As for the conclusion
of an inheritance agreement by the spouses, the subject
of which is housing as an object of joint ownership, one
should be bear in mind that when making any transaction
concerning the joint property of the spouses which
requires notarisation, the consent of the other spouse must
be established. If the contract was concluded without the
consent of the other spouse, it may lead to a challenge to its
validity. However, the inheritance contract may be certified
without the consent of the other spouse, if the title document
indicates that the housing specified in it was acquired
prior to the registration of marriage, or during the marital
relationship, but on terms determined by the agreement
concluded between the spouses, or by inheritance, as well
as in cases where the one of the spouses does not reside at

the property and his or her place of residence is unknown.
A copy of the court decision, which has entered into force,
must be submitted to confirm this circumstance.

If the spouse as an alienator does not agree with the
inclusion of jointly acquired property in the inheritance
agreement or the spouses do not agree on this property, one
of the spouses may establish its share in the joint property in
court and then enter into a separate inheritance agreement.
The inheritance agreement can also establish that in case of
death of one of the spouses the inheritance passes to the other,
and in case of death of the other spouse his or her property
only then passes to the purchaser under the agreement.
In the presence of a marital agreement, which defines the
rights and obligations of the spouses to housing purchased
both before marriage and during the latter, received as a
gift or inherited by one of the spouses, upon certifying the
inheritance agreement, the notary must be guided by the
terms and conditions specified in the marital agreement.
If the alienator violated the terms and conditions of the
previously concluded marital agreement upon concluding
the inheritance agreement, then this serves as the basis for
rendering such agreement null and void.

In terms of the legal nature of the marital agreement
as separate grounds for the emergence of housing
ownership, it is appropriate to note the lack of a unified
opinion in the doctrine of private law. The most common
opinion is that the marital agreement, despite several
specific features, belongs to the civil law contracts and
is subject to general rules for transactions [38-40]. A
detailed analysis of this contractual form, the conditions
of its validity, the grounds for its invalidation, and the
procedure for its conclusion and performance suggests that
the general civil law constructions of contract law are used
in this case. Therefore, it is necessary to agree with the
opinion of those scholars who refer the marital agreement
to civil law contracts. In general, the marital agreement is
the most complex and can contain a variety of terms and
conditions relating to the property of the spouses or the
provision of maintenance to one of them; unlike all other
agreements, marital agreement can be concluded in respect
of the future property of the spouses; the subjects of the
marital agreement may be not only the spouses, but also
the persons who have applied for registration of marriage.
In addition, a marriage contract can serve as grounds
for joint ownership of the spouses if it stipulates that the
spouses become co-owners of housing, which prior to the
marriage and marital agreement was in ownership of one of
the spouses. Moreover, the joint housing ownership of the
spouses acquired based on the marital agreement emerges
from the moment of state registration of such ownership.

There is good reason that Article 94 of the
Family Code of Ukraine' stipulates the requirement that
the marital agreement is to be concluded in writing and
notarised. Notably, there is still a “cautious” attitude of the
notarial community towards the marital agreement. As a
result, there are cases of extortion to certify the relevant
legal relations of other agreements (on the alienation of the
share of one of the spouses in the joint ownership in favour

1. Family Code of Ukraine. (2002, January). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14#Text.
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of the other spouse without the allocation of this share,
on the procedure for using property, on the allocation of a
share of immovable property of one of the spouses from all
property assets, on provision of maintenance, etc.), which
forces persons wishing to enter into a marital agreement to
bear considerable costs upon its execution. To prevent such
abuse, the Law of Ukraine “On Notaries™! obliges a notary
to assist citizens in exercising their rights and protecting
their legitimate interests. In particular, when certifying a
marital agreement, the notary is obliged to explain to the
parties the content and meaning of the marital agreement,
the consequences of including certain terms and conditions
therein, as well as to verify compliance with the law and
the actual intentions of the parties.

Thus, among the grounds for the housing ownership,
the marital agreement has a special place because:
1) it has the most complex nature and may contain various
conditions relating to the property of the spouses or the
provision of maintenance to one of them; 2) it may be
concluded in respect of the future property of the spouses.

CONCLUSIONS

Summarising the analysis of the contractual grounds for
the emergence of housing ownership, it is appropriate to
emphasise the feasibility of expanding the classification of
contracts as grounds for the emergence of housing ownership,
which is established in the doctrine of housing law, by
supplementing the classification with such contractual forms
as mortgage agreement, donation agreement, hire-purchase
agreement, inheritance agreement, lease agreement, as well

as a marital agreement. Thus, it is appropriate to supple-
ment the system of agreements that mediate the transfer of
ownership of housing as an object of ownership as follows:
1) housing purchase and sale agreements; 2) housing
barter agreements; 3) perpetual maintenance agreements;
4) housing rent agreements; 5) housing gift agreements;
6) housing mortgage agreements; 7) housing donation
agreements; 8) hire-purchase agreements; 9) hereditary
agreements; 10) marital agreements; 11) construction
agreements; 12) agreements on joint activities.

It is established that the exchange of housing
and the housing barter agreement are not terminological
inaccuracies; these contractual forms have different legal
nature, because the barter agreement serves as grounds for
housing ownership, and the housing exchange agreement
serves merely as grounds of the right of use.

It is substantiated that the inheritance contract
performs a double function, governing both the relations
on the transfer of housing into ownership and the
performance of actions, since under the inheritance
agreement, the property is transferred to the acquirer in his
or her ownership, and although these actions are no longer
carried out by the alienator, but by other persons after the
death of the alienator, the acquirer becomes the owner of
the property alienated in his or her favour.

Thus, the issue of identifying new contractual
grounds for the disappearance of housing ownership in
general and the study of individual contractual grounds
in particular is relevant and such that requires further
substantial research.

[11]
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MmupociaaBa MuxaiijaiBHa JIsikoBu4

Kadgheopa yusinvnoeo npasa ma npoyecy
JIvgigcoruti nayionanvnuil ynigepcumem imeni leana @panxa
JIvsis, Vkpaina

Mapisa OmensiniBHa Muxaiiiis

Kageopa yusinenozo npasa ma npoyecy
JIvgiscorutl nayionanvuuil ynieepcumem imeni leana @panxa

JIvsis, Ykpaina

IIPABOBVI MEXAHI3M PET'Y AFOBAHHSI CTATYCY AOHOPCHKIMX OPTAHIB
SIK Ob’€KTA HVBIZIBHOI'O ITPABA

AHOTAWiA. AKicmb dicumms HACENeHHS 3HAYHO 3ANeAHCUMb 6I0 PIBHS PO3GUMKY MeOUYUHU, )y MOMY HYUCHL I 6i0 mMakoi
it cghepu ax mpancnianmonoeis. Koocnoeo poxy 3pocmae nompeda y OOHOPCbKUX OP2AHAX, W0 NOmpedbye po3podKu
0I€6020 MEXAHIZMY Pe2YIO8AHHI NPABOGIOHOCUH WOOO0 HUX. AKMYANbHICMb O0CHIONCEHHS 00YMOBLEHA ICHYBAHMIM HUSKU
HeUpIueHUX npobiem. HesU3HAYeHICMb NPAGOGIOHOCUH 6 Yill chepi, npocarunu y 3acmOoCy8aHHI MPAHCHAAHMAYLT
Opeamie i MKAHUH JIOOUHU MA HEeOOCTIONCEHICMb CNIGGIOHOWEHHS [HCMUNYmy MpAanHCniaHmayii opeanie i mraHuH
JIOOUHU 3 THCIUMymamu yusiibhozo npasda. OCHOGHOW Memolo 0aHOi cmammi € GU3HAYEHHs. NPABOBO20 CMAMYCy
Opeamie | MKAHUH TIOOUHU 6 cepi MPaHCcnAaHmonoii sik 06 ’ekmie yueinbHo2o npasa. OCHOBHUM NiOXO0OM 00
nposedents O0CIIONCEHHs 0OPAHO CYKYNHICMb MemoOi8 Npasoeo2o ananizy, d maKkodic NOpieHsAIbHUl ananis. Busnaueno
OCHOBHI 3aca0u KOHCMUMYYIHO-NPAGo8oi Cymnocmi 00HOPCmMea ma 1o2o YyusiibHo-npaesosi sacaou. Ilposedena oyinka
ehexmugHoCmi 3aKOHO0ABYO20 Pe2yNI0BANHS NPOOIEMAMUKU, WO OOCTIONCYEMBC, V GIMYUSHAHOMY NPABOGOMY NOJ,
a Makodic y NOPIGHAHHI 3 HOPMAMU 3AKOPOOHHUX KpPAiH Ma MINCHAPOOHO20 npasd. Bemawnoesneno, wo midxcnapooune
3aKoH00ascmeo, 3akonodascmeo kpain CHJ ma pozeunenux Kpain 6 0CHOGHOMY BUZHAE Opeanu | MKAHUNHU 00 €Kmamu Sui
generis, obmedceHUMU 8 000pPOmMi, 6CIMAHOBIIOIYY KPUMIHATbHY 3aD0POHY HA KoMepyiliHe OOHOPCME0. 3anpOnoHO8AHO
8 MEANCAX YUBUTICIUYHO2O NIOX0OY 00 NPABOBOL CYMI OOHOPCHKUX OP2AHI6 | MKAHUH BU3HABAMU IX 51K 0COONUBT 06 ekmu
YUBLILHOCO Npasa peuoeoeo xapakmepy. Po3pobneno asmopcoky Kiacugixkayilo OOHOPCObKUX Op2aHie 3a Kpumepiem
ix docmynnocmi. Ilpoananizo8ano ocHosHi NpPoONEeMHI NUMAHHA U000 SUHAYEHHS NPAsa GIACHOCHI HA OOHOPCHKI
opeanu. Busnaueno ocHogui enemenmu mexanizmy 30iUCHeHHsl cyO 'EKMUBHO20 NPAsa HA OOHOPCMEO sK (hopmu peanizayii
KOHCIMUMYYitiHo20 I YUBIIbHO2O NPA6a MHOOUHU HA JHCUMMSL, d MAKOJIC Qopmu peanizayii npagoeoeo cmamycy cy6 ekma
npasa Ha 00HOpCmeo. 3anpononosano enecmu 00 Koncmumyyii' Ykpainu okpemy cmammio w000 8pe2ynoeanis NUmanHs
ananizy. Ilpakmuune 3nauenns ompumManux pe3yibmamis noisede 8 momy, Wo GUKIA0enda 6 O0CIIONCeHHI iHgopmayis
Modice Oymu 3aCmoco8ana y 3aKOH00A6uill ma cy0osiil NPakmuyi, y UKIA0AybKill OisibHOCMI, 3anpONOHOBAHI 3aX00U
MOdICymb Oymu 6355mu 3a OCHO8Y NPU PehopMy8anti ma 600CKOHAIEHHI 6IMYUZHANOL cucmemu OOHOPCMed

KarouoBi ciioBa: 06 ‘exkm yusinbrozo npasa, ocoonusui 06 ' €km, OOHOP, YUBLILHO-NPABOSULE CIAMYC, OOHOPCHKI Opeatu,
MPAHCNIAHMAYIs
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LEGAL MECHANISM OF REGULATION OF THE STATUS OF DONOR BODIES
AS AN OBJECT OF CIVIL LAW

Abstract. The quality of life of the population significantly depends on the level of development of medicine, including
such a field as transplantology. The need for donor bodies is growing every year, which requires the development of an
effective mechanism for regulating legal relations with them. The relevance of the study is due to the existence of a number
of unresolved issues: uncertainty of legal relations in this area, gaps in the use of transplantation of human organs and
tissues and unexplored relationship of human organ and tissue transplantation with civil law institutions. The main
purpose of this article is to determine the legal status of human organs and tissues in the field of transplantation as objects
of civil law. The main approach to the study was a set of methods of legal analysis, as well as comparative analysis. The
basic principles of the constitutional and legal essence of donation and its civil law principles were determined. The
effectiveness of legislative regulation of the issues under study in the domestic legal field, as well as in comparison with
the norms of foreign countries and international law was assessed. It was established that the international legislation,
the legislation of the CIS countries and developed countries generally recognise organs and tissues as objects of sui
generis, limited in circulation, establishing a criminal ban on commercial donation. It is proposed to recognise them
as special objects of civil law of property nature within the framework of the civil law approach to the legal essence of
donor organs and tissues. The author classification of donor organs according to the criterion of their availability was
developed. The main problematic issues regarding the determination of ownership rights to donor organs were analysed.
The main elements of the mechanism of realisation of the subjective right to donation as forms of realisation of the
constitutional and civil right of a person to life, and also forms of realisation of the legal status of the subject of the right
to donation were defined. It is proposed to include in the Constitution of Ukraine a separate article on the settlement of
the issue of analysis. The practical significance of the obtained results is that the information presented in the study can
be applied in legislative and judicial practice, in teaching, the proposed measures can be used as a basis for reforming
and improving the domestic donation system

Keywords: object of civil law, special object, donor, civil status, donor organs, transplantation

INTRODUCTION

The word “donation” comes from the Latin word “donare”,
which means “to give”. Donors donate their own organs to
patients in need, which in many cases saves a patient's life.
Since the donation of blood and its components was the first
to spread, this concept has long existed only in relation to this
type of donation. However, medicine is evolving, emerging
and widely used new types of human disposal of the body
and its parts: by providing organs and tissues, eggs, sperm,
surrogate embryos, stem cells, embryonic tissues. Donation
of human organs and tissues is one of the necessary and
mandatory stages of the treatment process (transplantation)
aimed at saving human life, which is reflected in Part 4
Article 2. Additional Protocol to the Convention for
theProtection of Human Rights and Human Dignity'.

In addition to blood donation, organ donation and
transplantation have become widespread in the world.
It should be noted that the world's first organ transplant
surgery was performed by Ukrainian surgeon Yuri Voron
in 1933. His patient with a foreign kidney lived only two
days — then they had no idea about the compatibility of
organs [1]. However, so far the transplantation system
has not been developed in Ukraine, and only in 2018, its
legislation was adopted at the legislative level.

The practice of posthumous donation has become
the norm in many countries. In Ukraine, the transplant
system did not actually exist until recent years. Only in
2018 did the parliament take the first step towards its
creation, passing the necessary law (Law 2427 or as

1. Additional Protocol to the Convention for the Protection of Human Rights and Human Dignity in Relation to the Application of
Biology and Medicine to the Transplantation of Human Organs and Tissues. (2002, January). Retrieved from https://zakon.rada.gov.ua/

laws/show/994 684#Text.
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the Law “On Transplantation”) . On May 17, 2018, the
Verkhovna Rada of Ukraine made a revolutionary decision
for Ukrainian medicine: it allowed organ transplantation
after the death of a donor with his prior written consent.
255 people’s deputies voted for the bill No.2386a-1 .

Saving lives through organ transplants is a reality
in many countries, where people stand in special queues,
behind someone else’s kidney or heart. Creating a full-
fledged transplant system in Ukraine will save more lives.
For example, severe leukaemia often requires an unrelated
bone marrow transplant, previously prohibited by law.
Until recently, it was necessary to go abroad for this.
Treatment there costs tens or even hundreds of thousands
of dollars. Most seriously ill people do not have this money.
In desperation, they and their relatives are forced to turn
to all possible charitable foundations to raise money. And
often just do not have time to wait for surgery.

Organ donation is a very new topic for the country,
which has not yet been properly substantiated in practice
and in the environment. Society’s acceptance of this
innovation occurs with many opposing views. In addition,
the issue of the civil status of a donor body and the
observance of civil rights remains unresolved. Research
and scientific analysis of legal problems of donation in
Ukraine and foreign countries, the state and prospects of
their development were conducted by many domestic and
foreign scientists.

Undoubtedly, some aspects of the researched
problem have been and remain the subject of scientific
interest and are one of the priority directions of research
of both domestic and foreign scientists and practitioners.
At the theoretical level, the legal aspect of identification
of the domestic donation system is important for un-
derstanding and recognising the prerequisites for its
formation, development and functioning, which provides
an opportunity to outline the general patterns and prospects
for its further development, identify common and different
principles of identification with other legal systems
and develop strategic directions of further reform and
establishment of the legal status of donor bodies as an
object of civil rights in order to build a system of protection
of all parties to these legal relations.

1. MATERIALS AND METHODS

The methodological basis of the study was analytical and
legal methods of analysis. General scientific and special
methods were used. The set research tasks were solved
in the study, analysis and synthesis of scientific literature
on the research problem. The main provisions of the legal
framework at the international and national levels were
studied. The used methodology allowed developing the
main directions of optimisation of the system of ensuring
civil rights and obligations of the parties to legal relations
regarding the removal and use of donor organs. The
methods used allowed to obtain reliable and substantiated
conclusions and results. The comparative method was used
to compare the provisions of the domestic legal framework

with the legal framework for regulating the object of
study in other countries. The descriptive method allowed
presenting the results of the study in a logical sequence.
The graphical method was used to present the results in a
visual form.

The study also used methods of legal analysis,
synthesis, analogy, system and classification. One of the
methodological tools used was the typological method,
which allowed identifying the types of donor bodies
as objects of civil rights, ways to ensure the rights of
participants in these legal relations. Used typology can
further serve as a basis for further research. The integration
method allowed analysing the degree of integration into
the scientific context of legal materials and some legal data
that reflect the features of the object of study, which were
not previously subject to scientific generalisation. The
method of synthesis allowed solving the research problems
through its application to primary sources on this issue.
The application of the analytical method to these primary
sources allowed making recommendations in terms of
optimising the national system of legislative support;
identifying the main areas of reform experience and the
conditions that justify the use of certain ways to protect
the civil rights of participants. Methods of induction and
deduction were used to analyse the content and structure
of legislative texts, the characteristics of legal norms in the
context of the research topic. In the process of analysis, the
historical method was used, which allowed studying the
process of formation of the institute of transplantation in
Ukraine and foreign countries.

The analysis of the scientific literature on the
problem of research using these methods allowed giving
some recommendations in terms of terminology and
legislation.

2. RESULTS AND DISCUSSION

In the constitutional and legal sense, a donation is the result
of the implementation of the voluntarily conscious will of
a capable person to transfer elements of his body (certain
organs) to another individual (recipient) to preserve his
life and health and exercise their constitutional right to
life. Donation is the only possible form of realisation of
the doomed person’s exercise of the constitutional right
to life, the non-realisation of which (donation) leads to
the termination of this right naturally, as well as the last
possibility of new human life in the treatment of infertility.
According to Law 2427, a special card is created for
a donor, and information about him is entered into the
Unified State Information System of Transplantation'. It
will consist of several registers: lists of people who have
decided on a posthumous donation, their proxies, lists of
living donors, registers of anatomical materials intended
for transplantation or production of bioimplants. It will
include a list of living donors of hematopoietic stem cells.
That is, a bank of bone marrow donors is being created,
which simply did not exist in Ukraine before. Saved in this
database lists of recipients (people in need of donor organs)

1. Law of Ukraine No. 1007-XIV “On transplantation of organs and other anatomical materials”. (1999, July). Retrieved from

https://zakon.rada.gov.ua/laws/show/1007-14#Text.
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as well as those who have already received a donor organ
will be provided. The updated Unified Information System
will be a list of medical institutions that have the right to
transplant organs and tissues, and transplant coordinators —
people responsible for the complex process of organ
transplantation.

Under the new law, the information stored in this
system will be confidential. And the transplant permit can
be revoked by an applicant. The law also provides for a
“presumption of disagreement” when a person refuses to
donate posthumously in writing. It also identifies those
whose organs cannot be removed for transplantation under
any circumstances — children and people killed in hostilities
or violently. According to the document, every citizen of
Ukraine must either agree or prohibit the removal of their
organs after death. If during his life he did not have time to
express his opinion on this issue, the decision can be made
by relatives, in their absence the principle of disagreement
comes into force: no consent — no posthumous donation.
The document provides for imprisonment for up to five
years for forcible removal of organs and up to seven years
for trafficking in organs.

However, the parliament did not support the models
that work in India, Belarus, Kazakhstan, Russia [2]. There
is a model of “presumption of consent”. That is, a person
or his relatives are not asked for consent to donate. If a
person dies, his organs are taken away to save another
person. In India, it is simply a cult. People believe that this
is the highest reward — if your kidneys or heart can still live
after your death. But because the church was against such
donations, parliament did not go for it.

Thus, the Code of the Republic of Kazakhstan
provides for the possibility of removing organs and tissues
from a corpse!. Article 169 § 10 enshrines the presumption
of consent. This means that the removal of organs and (or)
tissues from the corpse is not allowed if the health care
organisation at the time of removal is informed that during
the life of this person or his spouse, close relatives or legal
representative have declared their refusal to remove his
tissues and (or) organs (parts of organs) after death for
transplantation to a recipient. Only with the consent of the
deceased, obtained in the prescribed form, given before
his death, or his close relatives, the scope of which must
be clearly defined by law, the medical organisation has
the right to remove the organs and tissues of a deceased.
Paragraph 3 of Article 169 of the Code of the Republic
of Kazakhstan established that the sale of human organs
and (or) tissues is prohibited, but with this prohibition the
legislator excluded only one of the possible agreements
with transplant objects, without specifying others, which
raises the problem of recognizing the civil nature of
transplantation. The Law of the Republic of Belarus “On

Transplantation of Organs and Tissues™ states that human

organs and tissues may not be the subject of civil law
agreements, except for agreements of a gratuitous nature,
i.e. they are recognised as things restricted in circulation.
The Law of the Republic of Moldova “On Transplantation
of Human Organs and Tissues” prohibits the sale of human
organs and tissues, it is possible to apply only to medical
institutions?.

Legislation in developed countries, as a rule,
contains rules on criminal liability for commercial donation:

— German legislation on transplantation [3];

— British legislation — “Act on Human Tissues” [4].

According to international legal doctrine, commercial
agreements with transplant objects (sui generis) are also
prohibited under the threat of criminal punishment:

— Declaration on human organ transplantation: con-
demnation of commercial donation?;

— A set of basic principles on transplantation: “the
human body and its parts cannot be the object of purchase
and sale” [5; 6];

— CoE Convention “On the protection of human rights
and human dignity in connection with the application of
biology” [7].

However, it should be noted that in some countries
there is no ban on reimbursable donation — Iran, Turkey
and India, where the field of transplant services is not
criminalised [8]. Thus, international law, the legislation of
the CIS countries and developed countries mainly recognise
organs and tissues as objects of sui generis, limited in
circulation, establishing a criminal ban on commercial
donation. The state acts as the main regulator of legal
relations in the field of organ and tissue transplantation,
allowing limited use of the contractual mechanism in the
field of posthumous donation. In the authors’ opinion, the
most optimal choice between the “presumption of consent”
and the “presumption of non-consent” for posthumous
donation [9] should be considered the contractual
mechanism of the “extended model”. In the case of in-
life and posthumous donation, mandatory participation
of an independent medical and legal commission — a
representative of public authorities as a guarantor of the
voluntary Donation Act — is required. According to the
results of the analysis of sources, it can be concluded that
in civil law, organs and tissues are considered by most re-
searchers as things [10], special objects [11], as withdrawn
from civil circulation [12] (on the basis of prohibition), simply
as objects civil law [13] or sometimes as personal intangible
benefits (health and the right to bodily integrity) [14].
The authors believe that within the civil law approach to
the legal essence of donor organs and tissues, they should
be recognised as special objects of civil law of real nature.
The objects of transplantation before their removal and

1. Code of the Republic of Kazakhstan No. 193-IV “On the health of the people and the health care system”. (2009, September).
Retrieved from https://online.zakon.kz/document/?doc_id=30479065.
2.Law of the Republic of Belarus No. 28-3 “On organ and tissue transplantation”. (1997, March). Retrieved from

http://pravo.levonevsky.org/bazaby/zakon/zakb1023.htm.

3. Law of the Republic of Moldova Nr.473-XIV “On transplantation of human organs and tissues”. (1999, June). Retrieved from
http://www.law-moldova.com/laws/rus/transplantatsii-organov-ru.txt.
4. Declaration on human organ transplantation. (1987, October). Retrieved from https://zakon.rada.gov.ua/laws/show/995_330#Text.
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after transplantation are essentially intangible benefits,
expressed in the right to health, bodily inviolability, and
dignified treatment of a body after death. From the moment
of seizure there is a new object, which due to close
personal connection with a donor (genetic code) cannot be
unambiguously considered a thing, but, no doubt, it has
a material nature, because it is the subject of the material
world, which is in human possession and serves to meet
her needs.

If to consider a thing as an object of civil law, then
among its main features are materiality and accessibility,
and as an additional — usefulness. These characteristics of
the thing are applied only to the independent organs and
tissues of man, that is, already separated from it. Organs
and tissues, no doubt, are objects of the material world and
are useful in meeting human health needs. However, this
does not give grounds to consider them things. Biological
objects differ from ordinary things by a special origin
(they are part of the human body). As the list of objects
of civil law is not exhaustive, it, in the authors’ opinion,
allows allocating bodies and fabrics in separate groups of
objects of civil law. V. Skrypnyk holds a similar position,
believing that donor bodies under no circumstances can
be recognised as things, should be included in a specific
independent subject of civil law agreements, limited in
civil turnover [15].

Donor organs can be classified on the basis of avail-
ability. In particular, D.S. Dontsov [16] offers the following:

1. Organs and tissues, “in the separation of which either
there are no adverse changes in the human body (e.g., nails,
hair, excretion products, etc.), or, if changes occur, they are
temporary and not have serious consequences for human
health”.

2. “Organs and tissues, the removal of which is either
impossible at all, as it will inevitably lead to death, or such
removal can have significant adverse health consequences”.

The parts of the body belonging to the first group
are classified as full-fledged revolving objects without any
restrictions. Other organs and tissues must be classified as
restricted or withdrawn from circulation.

The division of donor bodies into two groups in
determining their legal status as objects of civil rights is
supported by other scholars [17]. But such a typology from
a legal point of view is illegal and inaccurate.

The authors believe that the division is best done in
three groups:

1. Parts of the human body, the removal of which does
not cause any adverse changes in the human body (nails,
hair, blood within acceptable limits) — property, limited in
civil circulation.

2. Parts of the human body that can be removed in
a lifetime (paired organs, such as the kidneys), but are
painful and have various adverse effects on the health of
the donor, as well as

3. Parts of the human body that cannot be removed
during life (heart), as it will lead to the death of a donor.

With regard to the first selected group, the civil
legislation should contain rules on permission to buy and
sell these objects of a human body, the removal of which
is not associated with danger to human life and health.

The second group allows the emergence of civil relations
only between a donor and a recipient, and lists the objects
restricted in circulation. The third group consists of objects
withdrawn from circulation. The issue of ownership of donor
organs is also becoming relevant. As for the parts of a body
that are not removed from it, there is no doubt that they
are not independent objects of rights. The position on the
recognition/non-recognition of human organs as property
objects after death is controversial. There are court
decisions that deny the material nature of human organs.
Thus, the judicial panel refused to satisfy the requirements
to declare the surgery on organs remove illegal, to recover
compensation for non-pecuniary damage, because at the
time of biological death and at the time of the procedure of
removal of organs for transplantation none of the relatives
or legal representatives of the deceased had not informed
about non-consent of posthumous removal of organs [18; 19].
The judicial panel justified the decision by the fact that
the human organs, which it has from the moment of birth,
the current legislation does not refer to things, therefore,
they cannot be part of the hereditary mass. However, this
position is controversial, as the current legislation actually
recognises that the fate of human body parts can be
determined at the discretion of the “right holder” during his
lifetime. Thus a person has the right at any time to express
his will to consent or disagree with the removal of organs
and tissues from his body after death [20; 21].

In the authors’ opinion, the removal of human
organs during life should be at person’s full disposal and
take place at the will of a person. The law stipulates that the
removal of an organ from a living donor is permitted if he
is genetically related to a recipient. Therefore, the authors
consider the legal permission of only related lifelong
donation as a diminution of a citizen’s rights. For many
patients or victims of accidents, donor organs become
the only hope for life. In Belarus, the number of organ
transplants has increased 40 times due to the presumption
of consent, i.e. a person becomes a default donor if he/
she does not report a ban on posthumous donation. In
Catholic countries, the boom is largely due to the Pope’s
call “not to take a body to heaven”. Despite the fact that
the state budget for 2018 was laid the first time including
transplantation (UAH 112 million), it is still a drop in
the ocean. According to the Association of Surgeons,
the annual need for organ transplantation in Ukraine is
as follows: kidneys — 2500, heart — 2000, liver — 1500.
But today only 2% of the necessary surgeries occur [22].
That is why it is so important to develop Ukrainian trans-
plantology. However, opponents of the new transplant law
believe that the unpreparedness of the health care system
leads to the flourishing of “black transplantology” [23].
Especially in situations where medical reform is not
complete and a military conflict is raging in the east of the
country. After all, under similar circumstances, there were
terrible crimes in this area. Thus, in the book “Hunting. Me
and the War Criminals”, Carla de Ponti, prosecutor at the
International Criminal Tribunal for Yugoslavia, said that in
1999, young Serb prisoners of war had not been beaten
in Kosovo and had been well fed. And then qualified
medical workers took organs from them for transplantation
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to foreign customers [24; 25]. In the authors’ opinion,
the new law places more restrictions on the development
of black transplantation, despite its shortcomings. But
even on the “black” Ukrainian market, the cornea costs
5 thousand dollars, the heart — 250 thousand dollars.
Ukrainians sell their organs abroad. To prevent this, the
law increases criminal liability for violating the order of
organ transplantation. Relevant changes are made in Art.
143 of the Criminal Code [18], which will maintain the
state monopoly on such operations.

Law 2427 requires the diagnosis of brain death.
Posthumous organ donation and transplantation is a
transparent procedure involving more than 10 specialists,
it is controlled by the prosecutor’s office. It is forbidden to
just take a kidney out of a person and put it in the fridge.
The new law has several serious differences from the
law “On transplantation of organs and other anatomical
materials” adopted in 1999 [5]. First, if earlier only state
institutions could be involved in the removal of organs, now
this right is granted to all, even private, and not accredited
in the manner prescribed by the Cabinet of Ministers,
contrary to part 5 of Article 16 of the Fundamentals of
Health Legislation of Ukraine'. Secondly, the new version
provides for the establishment of a central executive body
that ensures the formation of state policy in the field of
health care and prescribes some mechanisms for obtaining
consent to take organs, which was not the case before.

The urgent issue for Ukraine is the organisation of
the transplantation system. It consists of specialised, well-
equipped transplant centres with good doctors, a secure
database. Organisational reserves and forces play a very
important role: choppers, machines, specialists in organ
transportation, means of transportation. There is nothing
like that. It is noted that in Ukraine now, in fact, 7 transplant
centres. A surgeon can perform several dozen, a hundred
surgeries a year. And organisationally less surgeries can
be provided. This is resuscitation, anaesthesiologists. An
organ transportation service should be created. That is, in
the authors’ opinion, the country is not prepared for this
process at all. This is a law about the future of medicine
and the future of people, because there are many diseases
that we have not learned to treat. For example, myocardial
infarction is the local death of a small area of the heart.
The living tissue of the heart is replaced by a scar, and as
a result a person stays with a part of the heart for life that
does not allow him to work properly as a pump. But in
the future, it will be possible to transplant “patches” of
myocytes of heart cells instead of a scar. It will also be
possible to make 3D frames of organs. For this the law
is needed, which opens the way to a civilised world. The
authors of the bill, adopted by the Council, claim that it
will save the lives of more than 5000 Ukrainians who need
a transplant every year. However, the director of the Heart
Institute, Borys Todurov, calls for restraint in forecasts: “I
think that in the version in which this law was adopted,
it will not change anything during the year. After all, the

main norm, which is very necessary, was not adopted — the
presumption of consent™. However, not all organs can be
suitable for this or that patient due to certain indicators.
Before transplantation, doctors must perform typing.

Ukrainians are wary of organ transplants. Mean-
while, in many countries, it is already a public norm. Thus,
in Austria, Poland, Belgium, Portugal, Sweden, France, more
than 80% of the population is ready to help save someone’s
life. However, the British, Germans or Danes consent to
posthumous donation in only 12-20% of cases. According
to psychologists, the reason is not that one nation is “kinder”
than another, a snag is in the form of a special questionnaire.
In the UK, for example, it is needed to check the box that
allows posthumous transplantation. And in France, on
the contrary, it is necessary to note the column of refusal.
According to psychologists, when making such a decision,
people more often choose the opportunity to help the dying
survive [26; 27]. But experts note that it will not be easy for
Ukrainians to decide on a posthumous donation. Ukrainians
are afraid of falling victim to black transplantologists. It
should be borne in mind that for a transplant operation,
the body must be technically alive and viable. That is,
it is possible to remove an organ for transplantation and
transplant it to a recipient only if a potential donor is in a
health care facility, on a ventilator, he has been diagnosed
with brain death. Only in this case, in the operating room,
an organ can be removed for transplantation. In a morgue,
for example, it is absolutely impossible to do so, because
the organ will be dead and unsuitable for transplantation.
A man full of energy is afraid to think of a sudden demise.
And it will be difficult for relatives to give permission
to remove organs: there is some stinginess in Ukrainian
mentality. In addition, citizens do not trust the state. They
may also refuse for religious reasons. To get rid of fears
and complexes, people need a well-structured information
campaign [28].

The presence of organs and the compatibility of a
recipient and a donor are not the only components of a suc-
cessful operation. Unfortunately, in recent years, transplan-
tation as a field of medicine in Ukraine has receded into the
background and declined. If earlier Belarusian doctors came
to learn from their Ukrainian colleagues, now Ukrainians
go to Belarus for heart transplants. It is stated that there
are only 5 specialised institutions in the country: in Kyiv,
Donetsk, Odesa, Lviv and Zaporizhia. The mechanism of
the implementation of the subjective right to donation as a
form of realisation of the constitutional and civil right to
life includes the following elements (Fig. 1).

The legal status of the subject of the right to
donate includes rights, freedoms, responsibilities and their
guarantees that correspond to the general constitutional and
legal status of a person and a citizen of Ukraine, burdened
by their special legal status, which is an objective danger
that is not eliminated, for life and health. This status is
implemented in four forms (Fig. 2).

1. Law of Ukraine No. 2801-XII “Fundamentals of the legislation of Ukraine on health care”. (1992, November). Retrieved from

https://zakon.rada.gov.ua/laws/show/2801-12#Text.

2. Criminal codex of Ukraine. (2011). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14.
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The main elements of the mechanism

The institution of an active subject, as a natural person, ready in an active and passive form to exercise his
right to transfer certain parts of his body to the recipient in order to exercise his constitutional right to life

Passive subject of legal relations, as a natural person, is ready to passively accept the transplanted organ
(part of the body) of another individual (donor) in order to ensure their own constitutional right to life

The content of the legal relationship of donation is the procedure established by the norms of the Constitution
and other legislation for the transfer of individual organs or parts of the human body from donor to recipient
in order to exercise the constitutional right to life of both or at least one of the parties

Figure 1. The main elements of the mechanism of exercising the subjective right to donation
as a form of realisation of the constitutional and civil right to life

Forms of realization of the legal status of the subject of the right to donation

Right-behavior >

The activity of a donor at giving his body and its parts for therapeutic purposes

\ 4

Right-claim

The ability of a donor to claim both the state and international human rights
organizations and others (e.g. health professionals) not to interfere with the
exercise of the right to freely dispose of their body and its parts

Right-demand >

The ability of a donor or his representative to apply to both domestic law
enforeement agencies and international organizations to protect his right to
dispose of his body and its parts, as well as protection from coercion to donate.
The latter involves ensuring the inviolability of the donor’s body, protection of
his life and health when providing donor material, the possibility of a donor or his
representative to apply to domestic law enforeement agencies and international
organizations to protect his right to dispose of his body and its parts, as well as
protection from coercion to donation. The latter involves ensuring the inviolability
of a donor’s body, ptotection of his life and health when providing donor materail

Right-use >

The legal power to freely use life and health for medical purposes

Figure 2. Forms of realisation of the legal status of the subject of the right to donation

The right to physical freedom is the right of every
person to freely use and dispose of his organism and its
parts both during life and to predict their fate in the event of
death. One of the components of this authority is the right
to donate. In this connection, it is proposed to supplement
Section 2 of the Constitution with the following article:

1. Everyone has the right to physical liberty.

2. Donation in Ukraine is encouraged. No one can be
forced to remove organs and tissues.

In order to protect the constitutional rights to life,
liberty and security of person, health care and medical care
of minor donors, the Law on Organ Transplantation must
provide for the following restrictions on the donation of
minors:

a) the removal of bone marrow from a minor is allowed
subject to the approval of authorised state bodies, such as
guardianship and custody authorities and the court;

b) the removal of bone marrow from a minor is allowed
only with the knowledge of his legal representatives;

c) in cases when the donor has reached the age of 15, it
is necessary to take into account the donor’s own opinion;

d) the recipient can be only a brother or sister of a donor;

e) bone marrow donation may take place only in the
event of an imminent threat of loss of life for a recipient,
which cannot be avoided by any means other than bone
marrow transplantation;

e) the removal of the bone marrow from a minor will not
cause the alleged harm to health, which must be confirmed
by a decision of a medical council.

The legal requirement that there be only a genetic
link between the organ and tissue donor and the recipient
does not seem reasonable and fair. This hinders the
realisation of the constitutional right to life of people in
need of transplantation, as well as unreasonably limits
the subjective human right to organ and tissue donation.
As a condition for the removal of organs and tissues for
transplantation from a living donor, in addition to the genetic
link, the Law on Transplantation would provide for other
links that may exist between spouses, loved ones, friends
and provide additional medical examination for survival
(compatibility) of the organ or tissue. Since the donation
of organs and tissues for transplantation is associated with
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a risk to life and the possibility of negative consequences
for the health of a donor, the state is obliged as a guarantee
of the subjective right to donation, to provide donor social
support. Currently, such measures are assigned only to
blood donors and their components, which, in the light
of public interest, does not seem fair and rational. Social
support measures include, in particular, priority allocation
at the place of work or training of preferential vouchers for
sanatorium treatment; extraordinary treatment in state or
municipal health care organisations within the framework
of the Program of state guarantees of free medical care;
granting annual paid leave at the appropriate time of year,
etc. By adopting a law on transplantation of anatomical
materials, and not making a system of protection as objects
of civil law, the Verkhovna Rada created a serious risk to
the lives of those who agreed to posthumous donation.

Authorities plan to create a single state information
system for transplantation, many of which will be
confidential. However, there will be categories of people
who will be able to recognise absolutely all the information:
after the law comes into force in Ukraine, it is worth noting
that this law has been in force since 2018. They will
receive the consent of relatives for posthumous donation,
enter data into the register, organise the removal, storage
and transportation of anatomical materials. If desired,
they will be able to sell personal data of potential donors
and physiological parameters of organs. The opposite
situation can happen: relatives of patients can arrange
a hunt for valuable information carriers to go directly to
donors. In addition, a separate line of the law prescribes the
possibility of selling anatomical materials abroad, if there
are no suitable recipients in Ukraine. That is, now would
be possible not to smuggle, but to declare the absence of a
person who will fit the removed organ, and legally take him
abroad and get much more money. Thus, renouncing the
state’s monopoly on organ transplantation, the authorities
lifted all restrictions on the removal of organs abroad. At
the same time, hundreds of Ukrainians are waiting, hoping
for a suitable donor.

In the context of a complex legal relationship between

a donor and a recipient and a possible conflict of interest,
the content of the Law on Transplantation, which provides
for the presumption of consent to the removal of an organ
or tissue after death, should promote the constitutional
right to life and not violate balance of constitutionally
significant values and rights of any of them, of which: a
recipient — in terms of ensuring the realisation of his right
to life and human rights (donor) to a dignified treatment of
his body, i.e. the right to physical integrity as an element of
the right to personal integrity and protection of the dignity
of a person after death.

CONCLUSIONS

Thus, donation occupies an important position in the
system of realisation of constitutional rights and freedoms
of both a donor and other persons, as well as in the system
of realisation of civil rights and responsibilities:

— it ensures the realisation of the constitutional right to
life, saving it and restoring human health, as well as creating
a new life.

—it provides protection of physical and moral
inviolability of a donor;

— it ensures the restriction of the donor’s right to dispose
of their bodies in its interests;

— despite the absence of provisions on donation in the
text of the Constitution, they have a constitutional and
legal status;

— civil law aspects of the right to donate are based on
the constitutional human right to dispose of their body and
its parts.

The rights to donor organs are in practice exercised
without the exercise of real authority by both donors and
recipients, with the participation of medical institutions
that in some sense own these facilities. The authors believe
that with regard to donor bodies, it is possible to talk only
about property rights of a special type, which are more
limited in circulation and have some common features with
property rights. The donor’s right to own organs can be
characterised as a right of disposal.
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Ipuna Mocunisua IyukoBcbka

Kadgeopa yusinbnozo npasa Ne 1
Hayionanvnuii opuduunutl yrnieepcumem imeni Apocrasa Myopozo
Xapxis, Ykpaina

Ounexcanap Ogexcanaposuu binsies

Kageopa yusinonoco npasa Ne 1
Hayionanvnuti opuouunuii ynieepcumem imeni Apocaaséa Myopozo
Xapxis, Ykpaina

BikTop Ilerpony SInuien

Kageopa yusinenozo npasa Ne 1

Hayionanvruii opuduurnuil yrigeepcumem imeni Apociasa Myopozo
Xapxie, Ykpaina

I'anna OuexkcanapiBHa Ypazoa

Kageopa yusinonozo npasa Ne 1
Hayionanvruti opuduunuii ynieepcumem imeni fApocaaséa Myopoeo
Xapxis, Ykpaina

EOEKTUBHICTD CUCTEMM 3AXUCTY IIPAB CITOKVMBAUIB ITPU KYIIIB/I
TOBAPIB B IHTEPHET-MATI'A3VTHAX

Anotauis. [l[opoky nepesadicna 6invuiicms Kpain nepexooums 6 OHAAUH-cepedosuwe. Ocobuso ye cmocyemocs
inmepnem-mazazunis. IIpeomemom 00CioxncenHs y cmammi € CUCmemMa 3aXUcmy npas CRONCUBAYIE8 NPU KYNieLi moeapis
6 inmepHem-mazasunax ma ii epekmusHicmo. Mema — nposedeHHs: aHanizy CMAaHy pO3GUMKY eLeKMPOHHOI mopeiei
6 Ykpaini ma cucmemu 3axucmy npag cnodcusauis npu Kynieii mosapie 6 inmepHem-macasunax. Bukopucmano maxi
3a2AbHOHAYKOGI Memoou: Kiacugikayii ma meopemuynoco y3a2aibHeHHsi — Oiisi O0CIONCEHHS MeOPEMUUHUX OCHO8
IHmepHem-mop2ieni; CMamucCmMu4YHo20 anHauizy — Olisl AHALI3y CYYACHO20 CMAHY eleKmpoHHOI mopeieni 6 Ykpaini ma
cucmemu 3axucmy npas cnoxcusadis. Ompumano maxi pe3yiomamu: Ha OCHO8I AHANI3Y HOPM YUHHO20 3AKOHOOA8CMBA
ma 00csidy 3apyOidcHUX KpPaiH, W0 ONUCYIOMb PO3GUMOK PUHKY eLeKMPOHHOL mopeieni 6 Yikpaini ma ceimi, 6uséieno
OCHOGHI MEeHOeHYIl, Wo CKIANUCI, SU3HAYEHO NOZUMUGHI Mda He2AMUGHI CMOPOHU [HMEPHem-mopeieii, a MaKolc
ehexmugHicmb cucmemu 3aXucniy npag CRONCUBAYI8 Npu Kynieni moeapie 6 inmepHem-maeasunax. byno 3pobneno
BUCHOBOK, WO [HOYCMPIsL «eNeKMPOHHOI KOMEPYILY po36usacmvcs Oysice OUHAMIYHO. 3axucm npag Cnoxicusaiie nio
yac Kynieni moeapie uepes iHMepHem-macasunu 30MCHIOEMbCSL K [ NPU 36UYALIHIL KYNIGTI-Npooaicy, aie Mae HUusKy
cneyugiunux ocobrusocmeil. /s 3anyyenns NOMeHYitlHux NOKynyie i hopmyeanns 6 HUX 006ipu iHmepHem-ma2a3unu
HaAMA2aromscsi Ha C80IX OQIYIIHUX caumax po3miuyeamu SKHAUOLbue iHgopmayii npo ceoi mosapu i ROCyeu, 30Kpema
1 giozyku nokynyis. L{e ceiouums npo me, uo cami npooasyi 3ayikasieti 8 AKHAUUEUOUIOMY SUPIULEHHT CRIDHUX CUMYayill
i 36epedicenni ceoei penymayii. 3 02110y Ha ye, came NIOSUWEHHSL CNONCUBGUOL 2DAMOMHOCIME 2POMAOSIH, 6MIHHS NOBHOIO
MIpoio peanizysamu c6oi npasa, 3axuwamu ceoi inmepecu 8 pasi GUHUKHEHHSI MUX Yu MUx CynepeyHocmei — 0OuH 3i
WISIXT6 GUPILUEHHS HASIBHUX NPOOTeM

KutiouoBi ciioBa: enexmponna mopeisis, eiekmpouna Komepyis, iHmepHem-npocmip, iHmepHem-maza3ut, inmepHem-
NOKYRYI, 3aXUCM NPA8 CNONCUBAULE, IOPUOUUHA BIONOBIOAIbHICIb
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EFFECTIVENESS OF THE CONSUMER PROTECTION SYSTEM UPON
PURCHASING GOODS IN ONLINE STORES

Abstract. Every year, the vast majority of countries switch to an online environment. This is especially true for online
stores. The subject of this study is the system of consumer protection upon buying goods in online stores and its
effectiveness. The purpose is to analyse the state of development of e-commerce in Ukraine and the system of consumer
protection upon purchasing goods in online stores. The following general scientific methods were used: classification
and theoretical generalisation — to study the theoretical foundations of e-commerce, statistical analysis — to analyse the
current state of e-commerce in Ukraine and the consumer protection system. The following results were obtained: based
on the analysis of the provisions of current legislation and the experience of foreign countries describing the development
of the e-commerce market in Ukraine and the world, the main trends that have developed have been identified, the positive
and negative aspects of e-commerce have been identified, as well as the effectiveness of the consumer protection system
upon purchasing goods in online stores. It was concluded that the “e-commerce” industry is developing very dynamically.
Consumer protection upon purchasing goods through online stores is carried out as with a regular purchase and sale, but
it has a number of specific features. To attract potential customers and build their trust, online stores try to post as much
information about their products and services as possible on their official websites, including customer reviews. This
indicates that the sellers themselves are interested in resolving disputes as soon as possible and preserving their reputation.
Taking this into account, it is the improvement of the consumer literacy of citizens, the ability to fully exercise their rights,
and to protect their interests in case of certain contradictions that is one of the ways to solve the existing problems

Keywords: electronic trading, e-commerce, internet space, online store, online buyers, consumer protection, legal
responsibility

INTRODUCTION

The modern world is a world of high technologies that
cover more and more aspects of our lives every year.
E-commerce in Ukraine has currently entered a stage of
rapid development. Even 10 years ago, the internet was
a luxury for the elite, something unrealistic and hardly
achievable. Gone are the days when access to the internet
space was an extraordinary occasion, now the connection
to the World Wide Web occurs every second, continuously
and around the clock. The number of gadgets that have
internet access is increasing every day. In general, as
O. Synyavska emphasises, with the creation of an
increasingly active e-commerce space in Ukraine, the
popularity of foreign platforms is declining, and national

entities are increasingly using the experience of business
models of other countries, implementing it in their
functioning [1]. At present, the online market of Ukraine
is dominated by local companies, such as “Rozetka”,
“Allo”, “OLX” and many others. The top three most
visited e-commerce sites in Ukraine include: OLX.ua
(40.4% of users), Rozetka.com.ua (32.5%) and Prom.
ua (26.5%). According to the Association of retailers of
Ukraine, Alibaba Group became the world leaders among
players in the field of e-commerce in 2016 with a share of
27%. This is followed by Amazon with 13% of the global
market and eBay with 4.5% [2]. Analysis of the growth
rate of e-commerce volumes in Ukraine indicates that they
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have considerably exceeded the growth rate in Europe in
recent years. This is primarily due to a sharp increase in
the level of internet penetration in Ukraine, as well as the
distribution of internet users by age and income level: for
example, for users with an above-average income level, it
reaches almost 100%, a similar situation is observed in the
age group of 15-45 years, which provides a considerable
share of active internet buyers.

Furthermore, in the context of the Europeanisation
of the national economy, an important aspect is Ukraine’s
performance of international obligations. One of the
most important areas of sectoral cooperation between the
EU and Ukraine, which is stipulated in the Association
agreement, is consumer protection (Chapter 20 Section V
“Economic and Sectoral Cooperation”). The purpose of
such cooperation is to ensure a high level of consumer
protection and achieve compatibility between the Ukrainian
and European consumer protection systems (Article 415 of
the Association agreement). According to Article 417 of
the Association agreement, Ukraine gradually harmonises
its legislation with the EU acquis in the area of protection
of consumer’s rights, a list of which is provided in
Annex XXXIX to the Association agreement, while
avoiding the creation of barriers to trade'. Annex XXXIX
to Chapter 20 of the Association agreement stipulates
that the provisions of Directive 2002/65/EC should be
implemented in Ukraine within three years from the date of
entry into force of the Association agreement?. The purpose
of'the Directive is to harmonise the laws, sub-legislative acts,
and administrative regulations of Member States regarding
remote marketing of consumer financial services in order
to strengthen the protection of the rights of consumers who
are offered financial services via the Internet.

The current stage of development of relations
between the area of production of goods, services, and the
area of consumption indicates the predominant importance
of the consumer community. The term customisation is
firmly established in everyday life and defines the dominant
scientific and technological progress in the production
and market of consumer goods and services. That is why
today all organisations are required to have their official
websites with up-to-date information about themselves.
Each store must have a variety of online catalogues with
its products for everyone to observe. Moreover, recently
there have been increasingly more stores emerging, which
trade only in the online space (Wildberries, La Moda, Ali
Express , and many others). In social networks, more and
more people engaged in joint purchases appear, they post
information about products and services on their pages,
accept orders through online correspondence, and send
goods to the specified addresses.

Thus, remote trading is already firmly established in
the everyday life of most Ukrainian citizens. Today, remote

purchase of goods is carried out not only by people with
disabilities or advanced providers, but also by mothers with
small children, ever-busy office workers, even ordinary
citizens who do not want to waste their time shopping. A
kind of remote purchase and sale agreement is established
between the customer and the online store. Therewith,
purchasing goods using an online store or through online
catalogues on the websites of various organisations has its
pros and cons. In general, as scientists note, in the context of
global transformations, the subject matter is understudied.
And the presence of significant violations of consumer
rights on the part of business entities and, accordingly,
complaints from the population about low-quality goods
and services, as well as unfair competition, indicate that
this problem is quite relevant, underdeveloped, and
requires further scientific research.

The subject of this study is the system of consumer
protection upon buying goods in online stores and its
effectiveness. The purpose is to analyse the state of
development of e-commerce in Ukraine and the system
of consumer protection upon purchasing goods in online
stores. Tasks: research of the concept of “e-commerce”;
“online store”; analysis of trends in the development of
e-commerce in Ukraine, the effectiveness of the consumer
protection system when purchasing goods in online stores.

1. MATERIALS AND METHODS

In accordance with the tasks of scientific search, the
study uses a set of interrelated, complementary research
methods. The theoretical and methodological basis includes
dialectical, historical, and comparative methods, which are
used to study the processes of establishment, development,
and functioning of online stores in Ukraine and foreign
countries. A comprehensive terminology of the electronic
economy and its components has been developed, in
particular, the content of such main categories as electronic
trade, e-commerce, internet space, online store, online
purchases, consumer rights protection.

The study uses methods of analysis, synthesis,
logical generalisation and scientific abstraction, statistical
and Aristotelian methods, with the help of which the analysis
of social processes, their interrelation, the mechanism of
functioning of electronic commerce in Ukraine and other
states is carried out; special legal methods of interpretation
of legal provisions, which are used to define the conceptual
foundations of the functioning and development of
electronic commerce in Ukraine, as well as lines of
work for improving the national legislation and practical
implementation of international standards in this area.
The analysis of the provisions of the current legislation
regulating the rights of customers in online stores is also
carried out, in particular, the Civil Code of Ukraine?,
the Law of Ukraine “On Consumer Rights Protection™,

1. Association agreement between the European Union and its Member States, of the one part, and Ukraine, of the other part. (2014,

September). Retrieved from https://zakon.rada.gov.ua/laws/show/984 011#Text.

2. Directive 2002/65/EC of the European Parliament and of the Council on the distance marketing of consumer financial services
and amending Council Directive 90/619/EEC and Directives 97/7/EC and 98/27/EC. (2002, September). Retrieved from

https://minjust.gov.ua/m/str 45878.

3. Civil Code of Ukraine. (2003). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15#Text.
4. Law of Ukraine No. 1023-XII “On consumer protection”. (1991, May). Retrieved from https://zakon.rada.gov.ua/laws/show/1023-12#Text.
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the Law of Ukraine “On Electronic Commerce™, etc.
In the course of study, it is the methods of classification
and theoretical generalisation that have gained particular
weight. They were applied, in particular, to investigate the
theoretical foundations of e-commerce and the legal nature
of online stores. Using these methods, it was found out that
it is the interests of the consumer that should be the main
priority of regulating the relations of market forces within
the social and consumer complex. The Ukrainian legislation
governing this area is rather confusing, being represented
by various legislative acts that do not fully track the changes
taking place in the era of the development of the digital
economic model of society. That is why it is concluded that
only the adoption of the consumer protection code would
bring the legislation into much-needed compliance.

The method of statistical analysis allowed analysing
the current state of electronic commerce in Ukraine and
the consumer protection system in foreign countries. Thus,
mechanisms for activating e-commerce in Ukraine in the
context of the development of a deep and comprehensive
Europeanisation of the economy in the context of a free
trade area with the EU are defined, based on such areas
of development of national e-commerce as improving
electronic information systems, ensuring the exchange
of information between the state and consumers of these
services. In view of this, the emphasis is placed on the
positive foreign experience of consumer protection upon
purchasing goods in online stores in France, Germany,
USA, Italy, England, Belgium, Switzerland, etc. Using this
method, the study considered some aspects of international
legislative regulation, which establishes the rights of buyers
and has a direct impact on the rights of consumers and the
behaviour of other stakeholders in the consumer market.

2. RESULTS AND DISCUSSION

2.1. Ukrainian legislation and consumer rights protection
system for purchasing goods in online stores

In the Law of Ukraine “On Electronic Commerce”, electronic
trade is defined as a part of e-commerce, namely, economic
activity in the field of electronic purchase and sale, sale
of goods remotely to the buyer by making electronic
transactions using information and telecommunications
systems. Purchase of goods via the internet is a contract
concluded at a distance by the seller (contractor) with the
consumer using remote communication means (Clause 8
Article 1 of the Law of Ukraine “On Consumer Rights
Protection”?), which include telecommunications networks,
postal communications, television and information
networks, in particular the internet. Article 698 of the Civil
Code of Ukraine stipulates that under a retail purchase
and sale agreement, a seller engaged in business activities
for the sale of goods undertakes to transfer to the buyer
the goods that are usually intended for personal, home, or

other use not related to business activities, and the buyer
undertakes to accept the goods and pay for them?. Relations
arising between the buyer and seller of goods, works, and
services on the internet do not differ from the conventional
rules of purchase and sale and are governed, in particular,
by the provisions of the Civil Code of Ukraine and the Law
of Ukraine “On Consumer Rights Protection”. Taking this
into account, remote purchase and sale is nothing else than
a type of retail purchase and sale.

However, in an online store, one can often encounter
a dishonest seller. The issue of unfair commercial practices
against consumers in Ukraine is primarily governed by the
Laws of Ukraine “On Consumer Rights Protection” and
“On Protection Against Unfair Competition™.

According to Part 1 Article 19 of the Law of Ukraine
“On Consumer Rights Protection”, dishonest business
practices are prohibited. This refers to committing actions
or inaction that mislead the consumer, are aggressive, or
constitute a manifestation of unfair competition. For each
type of dishonest practice, the Law provides relevant
examples, the list of which is not exhaustive. An important
provision is also Paragraph 1 Part 1 of Article 21 of the
same law, according to which the consumer’s rights are
considered violated if the consumer’s right to freedom of
choice of products is violated in any way during the sale
of products. Article 22 of the law regulates the issue of
judicial protection.

Currently, dishonest sellers tend to mislead buyers
by spreading false or incomplete information about the
product offered due to the fact that the buyer does not have
a real opportunity to inspect the product at the time of its
purchase. Most often, disputes arise due to poor-quality
goods (defects), inconsistency of the site image and the
real thing, etc., in this regard, the provisions of Article 9
of the Law of Ukraine “On Consumer Rights Protection”
regarding the availability of the buyer’s opportunity to
refuse the goods at any time before their transfer and the
right to exchange goods of proper quality within fourteen
days, not counting the day of purchase, unless a longer
period is announced by the seller.

Depending on whether the purchased product
has defects, two possible situations can be highlighted,
where the process of returning the product would differ
significantly. Thus, the first option is when the buyer
returns a product that has no defects, that is, a product of
proper quality. The consumer has the right to exchange a
non-food product of proper quality for a similar one from
the seller from whom it was purchased, if the product
does not satisfy him in shape, dimensions, style, colour,
size, or cannot be used for its intended purpose for other
reasons. The consumer has the right to exchange goods of
proper quality within fourteen days, not counting the day of
purchase, unless a longer period is announced by the seller.

1. Law of Ukraine No. 675-VIII “On e-commerce”. (2015, September). Retrieved from https://zakon.rada.gov.ua/laws/show/675-19#Text.
2. Law of Ukraine No. 1023-XII “On consumer protection”. (1991, May). Retrieved from https://zakon.rada.gov.ua/laws/show/1023-12#Text.
3. Civil Code of Ukraine. (2003). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15#Text.

4. Law of Ukraine No. 236/96-VR “On protection from unfair competition”. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/

show/236/96-%D0%B2%D1%80#Text.

5. Order of the Ministry of Economy of Ukraine No. 104 “On approval of the rules of retail trade in non-food products”. (2007, April).

Retrieved from https://zakon.rada.gov.ua/laws/show/z1257-07#Text.
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In this case, the only exception may be certain non-food
items that are not subject to return and exchange for the
above reasons. For example, in accordance with the
Resolution of the Cabinet of Ministers of Ukraine No. 172
“On the Implementation of Certain Provisions of the
Law of Ukraine “On Consumer Rights Protection” dated
March 19, 1994, the list of proper quality goods that are
not subject to exchange (return) was approved. Medicines
and supplies, health and hygiene products, perfume and
cosmetic products, etc. cannot be returned'. In accordance
with the Law of Ukraine “On Consumer Rights Protection”,
it is impossible to refuse goods that were made to an
individual order (for example, bespoke shoes or clothes,
furniture made to measures, etc.).

At the same time, the exchange of goods of proper
quality is carried out if it has not been used and if its
marketable condition, consumer properties, seals, labels
are preserved, as well as a settlement document issued to
the consumer together with the sold goods, or a reproduced
QR code on the display of the software registrar of
settlement operations (the display of the device on which
the software registrar of settlement operations is installed),
which allows the consumer to read and identify it with the
settlement document according to the data structure that
it contains, or an electronic settlement document sent to
the subscriber number or email address provided by the
consumer. Thus, regarding the settlement document, the
legislator provides the consumer with several options
for presenting it to the buyer. In this case, one can resort
to other evidence, for example, for a remote method of
purchasing goods via the Internet, a printout from the
website of a particular store is sufficient. Such goods are
also not returned due to the fact that they cannot be sold to
other persons or can only be sold with substantial financial
losses for the seller (contractor).

The consumer can return goods of proper quality and
receive money back in the amount of the cost of such goods,
if at the time of exchange a similar product is not on sale.
Furthermore, according to Part 4 Article 13 of the Law of
Ukraine “On Consumer Rights Protection”, the consumer
has the right to return the item that indicates the termination
of the agreement. Thus, the legislator protects the interests
of the consumer who enters into an agreement at a distance,
in particular, via the Internet, since it gives him or her the
right to “unconditional” withdrawal of the agreement even
after receiving the goods [3]. As for the return of goods
of improper quality, the rules are somewhat different. As
for the return of goods of improper quality, the rules are
somewhat different. They are enshrined in Article 708
of the Civil Code of Ukraine® and Article 8 of the Law of
Ukraine “On Consumer Rights Protection”. Notably, these
rules define the rights of the buyer in different ways if
goods of improper quality are sold to him or her. Thus,

according to Part 1 of Article 708 of the Civil Code of
Ukraine, if during the warranty or other periods established
by the rules or contract binding on the parties, the buyer
discovers defects that had not been specified by the seller,
or falsification of the goods, the buyer shall have the right
at their discretion: 1) to demand the seller or manufacturer
to perform a free elimination of defects in the goods or
reimbursement of expenses incurred by the buyer or a
third party for their correction; 2) to demand the seller or
manufacturer to replace the goods with a similar product
of proper quality or the same product of another model
with appropriate recalculation in case of price difference;
3) to demand the seller or manufacturer to reduce the price
accordingly; 4) to withdraw from the agreement and demand
a refund of the amount of money paid for the goods*. As for
the latter right of the buyer, withdrawal from the agreement,
it most often occurs as a result of violation of the terms and
conditions of the agreement by the seller [3].

In contrast to these rules, Article 8 of the Law of
Ukraine “On Consumer Rights Protection” narrows the
rights of consumers in case of sale of goods of improper
quality. Thus, the latter depend on the type of product
defect. For example, if it is not substantial, then the
consumer shall have the right to demand: 1) a proportional
reduction in the price; 2) free elimination of defects in
the goods within a reasonable time; 3) reimbursement of
expenses for the elimination of defects in the goods. If the
defect is substantial, then the consumer can: 1) terminate
the agreement and receive the amount of money paid for
the goods; 2) demand replacement of the goods with the
same product or with a similar product available to the
seller (manufacturer)’. Consequently, there is a legislative
conflict that determines the issue of whether the provision
of Article 708 of the Civil Code of Ukraine or Article 8
of the Law of Ukraine “On Consumer Rights Protection”
should be applied. The authors of this study believe that
the provision contained in the Civil Code of Ukraine
is subject to application, since Part 3 Article 698 states
that the legislation on consumer rights protection applies
to relations under a retail purchase and sale agreement
with the participation of an individual buyer that are not
regulated by this Code. That is, the legislator favours
the provisions of the Civil Code of Ukraine in terms of
governing relations arising under a retail purchase and
sale agreement, while the legislation on consumer rights
protection is of subsidiary importance.

When the consumer finds out about the short-
comings of the product, he or she can present the seller
or manufacturer with a request for their free elimination.
According to Part 9 Article 8 of the Law of Ukraine “On
Consumer Rights Protection”, such shortcomings must
be eliminated within fourteen days from the date of its
presentation or by agreement of the parties in another

1. Resolution of the Cabinet of Ministers of Ukraine No. 172 “On the implementation of certain provisions of the Law of Ukraine “On
Consumer Protection”. (1994, March). Retrieved from https://zakon.rada.gov.ua/laws/show/172-94-%D0%BF#Text.

2. Law of Ukraine No. 1023-XII “On consumer protection”. (1991, May). Retrieved from https://zakon.rada.gov.ua/laws/show/1023-12#Text.
3. Civil Code of Ukraine. (2003). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15#Text.

4. Ibidem, 2003.

5. Law of Ukraine No. 236/96-VR “On protection from unfair competition”. (1996, June). Retrieved from https://zakon.rada.gov.ua/

laws/show/236/96-%D0%B2%D1%80#Text.
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period. At the written request of the consumer, goods of
the same brand (model, article number, modification) are
provided (with delivery) for the duration of the repair,
regardless of the model. For this, the seller, manufacturer
(an enterprise that meets the requirements of the consumer
established by Part 1 Article 8 of the Law) are obliged to
create (have) an exchange fund of goods. The list of such
goods is determined by the Cabinet of Ministers of Ukraine.
For remote purchase and sale, it is allowed submitting an
application in the form of an email sent to the internet portal
indicating one’s data, a description of the current situation,
and a personal opinion regarding the way to resolve it.

Apart from the product itself, the consumer must
also return all related documents for the product (warranty
card, instructions, passport, etc.), as well as all components
of this product. In some cases, sellers mislead customers by
refusing to return money and accepting low-quality goods
back, referring to violations of the original packaging
of the goods or pointing out the fact that the goods are
included in the list of non-refundable ones. Notably, this is
a direct violation of the provisions of the Economic Code
of Ukraine', the Civil Code of Ukraine, the Law of Ukraine
“On Consumer Rights Protection™.

It is also worth noting that in some cases, the seller
has the right to send the goods to the service centre to clarify
the causes of defects and eliminate them. If the seller is not
at fault and the goods were damaged or rendered unusable
by the buyer themselves, the consumer reimburses the
costs of conducting an expert examination, storing the
goods and transporting them. That is, according to the law,
the expert examination is always carried out at the expense
of the seller, but if the buyer’s guilt is proved (careless use,
non-compliance with recommendations, etc.), they must
reimburse the costs.

In case of return of goods of improper quality, as in
a regular store, a written return report is drawn up between
the buyer and the seller (online store). The seller can return
the money using the same form that was used to purchase
the product. Therewith, the return of the goods from remote
purchase and sale has special specifics. Since in most cases
the consumer pays for online purchases with a bank card,
the funds must also be returned to the card balance. In case
of invalidity of the card (loss, issuance of a new one, etc.),
funds are transferred to another card that was recorded in
the transfer certificate or to the bank account specified in
the act by the buyer. This fact must also be reflected in
writing in the transfer certificate. If there is a requirement
to pay a commission fee when transferring funds, it is
settled at the seller’s expense. In case of purchase of goods
by cash payment, it is possible to refund funds from the
representative’s store’s cash desk or in any other way
reflected in the transfer certificate.

According to Part 1 Article 55 of the Constitution
of Ukraine, human and civil rights and freedoms are
protected by the court. Therefore, in case of violation,
the rights of consumers are subject to judicial protection.

Therewith, Part 5 Article 28 of the Civil Procedural Code
of Ukraine stipulates that claims for consumer protection
may also be filed at the registered place of residence or stay
of the consumer or at the place of damage or performance
of the contract.

Progress does not stand still and competition forces
sellers to take legitimate measures to resolve conflicts. For
example, Facebook has recently started keeping a list of
dishonest sellers and stores [4]. In addition, there are a
huge number of independent forums and groups dedicated
to protecting internet consumers, where one can read
reviews about the products of various stores, learn about
the reputation of a particular business entity, and exchange
experience in protecting the violated rights. Unfortunately,
the statistics are sad: in 2019, Ukrainians were deceived in
online stores for a total of 200 million UAH [5]. Therefore,
one can draw an intermediate conclusion that it is the
interests of the consumer that should be the main priority
of regulating the relations of market forces within the
social and consumer complex. The Ukrainian legislation
governing this area is rather confusing, being represented
by various legislative acts that do not fully track the changes
taking place in the era of the development of the digital
economic model of society. That is why it is considered
that only the adoption of the consumer protection code
would bring the legislation into much-needed compliance.

2.2. International legislative regulation of consumer
rights protection when purchasing goods in online stores

In this context, the positive foreign experience of protecting
consumer rights when buying goods in online stores
deserves attention. The study considered some aspects of
international legislative regulation, which establishes the
rights of buyers and has a direct impact on the rights of
consumers and the behaviour of other stakeholders in the
consumer market [6]. Many countries have long established
various consumer protection institutions. For example, in
France there is a Ministry of Consumer Affairs, in the UK —
the Office of the Director General for Private Trade, in
the United States — the Federal Trade Commission [7]. In
some countries, there are special legislation on consumer
protection or these functions are performed by articles of
civil codes. The relevant codes apply, for example, in Italy
and France. In England, Belgium, and Switzerland, there
is an extensive network of consumer protection societies
whose main goal is to express the opinion of consumers.
They provide information to consumers and act on their
behalf in various organisations, perform intermediary
functions, and file lawsuits in courts on behalf of the
customer in case of violation of their rights [8].

In France, the decree of December 1, 1986 established
the principle of price freedom, but it stipulates a number of
reservations to protect consumer rights [9]. For example, it
is prohibited to use discriminatory prices and “avalanche
sales”, when the buyer is given a discount provided that
they find other buyers for an analogous product. This is

1. Economic Code of Ukraine. (2003). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15#Text.
2. Law of Ukraine No. 1023-XII “On consumer protection”. (1991, May). Retrieved from https://zakon.rada.gov.ua/laws/show/1023-12#Text.
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considered fraud and is punishable by law. And the sale of
goods at a markdown, sell-off and sale from exhibitions
require prior permission from the mayor’s office.

Within the European Union (hereinafter referred
to as the EU), consumer protection is carried out by various
consumer associations: the European consumer bureau,
the service under the European Commission, and the
Consumer Advisory Committee. All disputes on consumer
protection issues are usually resolved through out-of-court,
conciliation procedures. It is important that European
standards in the consumer sphere are aimed at establishing
a high level of consumer protection for the free movement
of goods in the EU internal market. Since different levels
of protection in the Member States of the European Union
create barriers to the free movement of goods, a unified
minimum set of consumer legislation rules was created
for all EU Member States. The introduction of such rules
contributes not only to the better functioning of the EU internal
market, but also to strengthening consumer confidence'.

The European Commission has established a Euro-
pean Consumer Centres Network (ECC-Net), comprising
29 centres (in EU Member States, Norway, and Iceland)
that cooperate with each other to provide consumers with
information about purchases abroad, as well as to help
consumers resolve problematic issues in disputes with
foreign merchants in the field of e-commerce [10; 11].

ECC-Net’s activities and services cover:

— provision of information about purchases abroad
and ensuring that consumers’ awareness of their rights.
ECC-Net also provides information about the rights of the
consumer in the EU and their country;

— consulting and support to any consumer facing
problems while shopping abroad;

— assistance to the consumer in reaching an agreement —
a positive decision with the merchant in a problematic
situation or dispute;

— ECC-Net participants collaborate by organizing
joint projects that explore areas that cause or may cause
difficulties for consumers. For example, joint projects in the
field of air passenger rights and e-commerce are organised,
indicating the main problems existing in Europe;

— a form for foreign complaints is available to
consumers, upon completion of which on the home page
of the ECC-Net participant, the consumer’s complaint is
automatically submitted to and registered with IT-Tool, the
general database of foreign complaints.

ECC-Net also cooperates with other networks
established in the EU, for example SOLVIT, which
constitutes an alternative mechanism of the European
Economic Area to address domestic market problems
and often problems related to residence permits, border
crossings, recognition of professional qualifications
and education, mutual recognition of goods, freedom of
business, unfair conditions in public procurement tenders
that discriminate against applicants or goods from other
EU Member States. ECC-Net also cooperates with FIN-Net,

which is a network for solving financial services problems.
The fundamental provisions, regulated at the supranational
level, that protect consumers in the EU, can be distinguished
as follows:

* according to EU regulations, the consumer has the
right to file a complaint within two years from the date of
purchase of the product. The seller or manufacturer does
not have the right to shorten this period,;

« if the seller or manufacturer of the product gives a
guarantee, this means that the buyer is given additional
opportunities to the fact that within two years they have
the legal right to apply to the seller with claims;

* the manufacturer can provide a European-scale
guarantee and, if necessary, the goods can be repaired
at the dealer of such company in the buyer’s country of
residence;

« if the seller refuses to respond to the buyer’s complaint,
please contact the European Consumer Information Centre.

The right to refuse the purchased product is also
regulated. Directive 97/7/EC of the European Parliament
and of the Council on the protection of consumers in
respect of distance contracts of 20 May 1997 stipulates
that the consumer of online services within at least seven
working days, without any penalties and without specifying
any grounds, has the right to refuse the ordered goods. The
only thing that can be required from the consumer, if they
have enjoyed their right of refusal, is to pay direct costs
associated with the return of goods. The Directive ensures
a minimum level of legal settlement requirements, and in
each particular EU Member State such a settlement may
be more but not less favourable for consumer rights than
stipulated in the Directive. The right of refusal can be used
within seven calendar days, if the parties have not agreed
on a longer period of time.

The right of refusal does not apply to: agreements
concluded with the help of vending machines or automat-
ed trading places; agreements concluded with a telecom-
munications operator using toll-free public telephones;
agreements concluded at the auction; agreements related to
the delivery of food, beverages, or other household goods
intended for immediate consumption by the consumer at
home, at work, or elsewhere, if the goods are constantly
supplied by a sales agent; contracts for the provision of
housing or transport services, or related to food or
entertainment activities, if the seller or service provider,
in accordance with the agreement, undertakes to provide
services on a specific day or time. The Directive stipulates
that when a consumer uses their rights of refusal, the online
store shall be obliged to return the amounts paid by the
Consumer free of charge within 30 days.

The terms and conditions of delivery of the product
are also regulated. The online store must complete the
order no later than within 30 days from the date when the
consumer sends the order to the store. If the consumer has
made a purchase, but it turns out that this product is no
longer on sale, the seller must notify the buyer and return

1. Association agreement between the European Union and its Member States, of the one part, and Ukraine, of the other part. (2014,
September). Retrieved from https://zakon.rada.gov.ua/laws/show/984 011#Text.
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the money within 30 days. To avoid fraud on the Internet,
one should know several key points. Thus, one of the
inherent features of credulity (also known as quality marks)
is the placement of an electronic label on the home page of
an online store. Most often, such tags are placed to inform
that the store complies with the code of conduct, so that the
site user is sure that a particular online store can be trusted.

Currently, the only sign of trust in the European
Union regarding e-commerce is the Euro-Label. This label
was created with the financial support of the European
Commission. Euro-Label guarantees that the product that
the company sells actually exists, the terms and conditions
of'sale are clearly defined and available on the home site, the
seller complies with the laws and ensures data protection,
after ordering the goods will be delivered, and in case of
any problems, a dispute resolution procedure is developed.
Thus, one of the ways to solve a problem that the buyer has
when purchasing a product is to file a complaint (provided
that a particular country takes part in the project).

There is also an international operational commu-
nication network Econsumer.gov, established in 2001 to
resolve emerging disputes, counter international fraud, and
gain consumer confidence in purchases made through direct
communication [12]. At the first stage, 13 countries took
part in the project, at present — 24 countries. The project
is based on two components: an international internet
site and access to the website of a particular institution.
The publicly available website allows the consumer to
publish their international claim, which is forwarded to the
corresponding institution of the country taking part in the
project, using the database of consumer complaints of the
US Federal Trade Commission. In case of failure to resolve
the dispute by alternative methods, the consumer can use
the European procedure for satisfying small claims [13; 14].

Another promising area of dispute resolution
between buyers and sellers is the Alternative Dispute
Resolution system (ADR) — a term used to refer to various
dispute resolution mechanisms without directly involving a
court or government agency in dispute resolution [15]. The
consumer is considered a “weaker” party to the agreement,
its financial and other resources for Effective Dispute
Resolution are not comparable with the capabilities of the
merchant [16; 17]. It also should be taken into account
that people often purchase inexpensive goods, and this
deters the consumer from resolving the dispute in a general
civil procedure. In this case, faced with the fact of non-
performance of the agreement, the ability of consumers to
protect their rights is very limited [18; 19]. The consumer is
both economically and spiritually in a weaker position than
the merchant; therefore, when resolving a dispute in courts
of general jurisdiction, the consumer is most likely to lose

an action [20; 21]. To compare the capabilities of the parties,
the consumer should choose the most acceptable dispute
resolution mechanism for him or her. Such a mechanism is
alternative types of dispute resolution. Unlike conventional
legal proceedings, alternative types of dispute resolution
offer the consumer the following substantial advantages:

« the process is easily accessible and often bypasses the
bureaucratic forms inherent in legal proceedings;

* the process can be initiated electronically regardless
of where the parties are located;

« for most of the available types of ADR, the process
is accessible to consumers free of charge or the fee is
determined in proportion to the value of the disputed
product;

* the consumer has the right to use ADR schemes
without resorting to any other legal aid;

e the recommendations issued by the European
Commission contain the principle that the ADR decision
should be made faster than it would have happened in
the court of first instance; therefore, the process ensures
relatively fast consideration of the dispute [22; 23].

At the same time, the only organisation established
in accordance with the recommendations of the European
Commission 98/257 and 2001/310 is the State Service of
Ukraine for Food Safety and Consumer Protection.

CONCLUSIONS

Proceeding from the forgoing, the conclusions can be
drawn as follows. Consumer protection upon purchasing
goods through online stores is carried out as with a regular
purchase and sale, but it has a number of specific features.
Thus, the mechanisms for returning items through a
regular store and an online store have similar features and
practically no differences. To attract potential customers
and build their trust, online stores try to post as much
information about their products and services as possible on
their official websites, including customer reviews. There
are also many different online forums with independent
customer reviews. Increasingly often, additional functions
such as “Start a dispute” or “Return the product” appear on
the websites of online stores. This indicates that the sellers
themselves are interested in resolving disputes as soon as
possible and preserving their reputation.

Currently, the “e-commerce” industry for organising
the sale of consumer goods and providing various services
in the information and telecommunications network of the
Internet is developing very dynamically. The improvement
of the consumer literacy of citizens, the ability to fully
exercise their rights, and to protect their interests in case
of certain contradictions is one of the ways to solve the
existing problems.
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Ouser MukonaiioBuu SIpomenko

Kageopa mpyoosozo npasa
Hayionanehuii topuouunutl yuisepcumem imeni HApociasa Myopoeo
Xaprxis, Yxpaina

Anapiii Muxkogaiiosuu Ciarocap

Kageopa mpyoosoco npasa
Hayionanenuti iopuouunuii ynisepcumem imeni Apociasa Myopoeo
Xaprxis, Vkpaina

Isan ITaBiaoBu4 Kurajakin

Kagheopa yusinvroeo npasa
Hayionaneruti ropuouurnuil yuisepcumem imeni Apociasa Myopoeo
Xapxie, Yrpaina

laauna OnexcanapiBua SIkoBiaeBa

Kageopa mpyoosoco npasa
Hayionanvnuti iopuouunuii ynisepcumem imeni Apociasa Myopoeo
Xaprkis, YVkpaina

OILITHKA SIKOCTI PEKOMEHAIIIN AHTVIMOHOIIO/ABHOI'O PET'Y ISITOPA
B YMOBAX PO3BUTKY ITPABOBOI CUCTEMU YKPAIHUN

AHoTtaniss. DopmysanHs KOHKYPEHMHOI cucmemu 6 eKOHOMIYi KpaiHu 3a6dcou GU3HAYACIBCS MOJNCIUBOCINAMU
BUKOPUCTNAHHS THCMPYMEHMIG, SIKI CIMUMYIIOIOMb PO36UMOK [ (QOPMYIOMb HEe3ANeHCHY KAPMUHY O 306HIUHBLOZO
cepedosuya. Y 36’513Ky 3 yum i GUIHAYAECMbCS eDEeKMUBHICIb BUSHAYEHHS AHMUMOHONONLHUMU DPe2yNsimOPHUMU
opeanamu kpumepiis i medic pecyniosants. Pazom 3 mum 6i03nauaiomucs 6unaoku, Koaiu aHmMuMOHONONbHE Pe2ynio8anHs
PO3YMINOCSL NEPeBadCcHO 5K (POpMA eKOHOMIYHO020 MUCKY Ha cy0 '€kmis nionpuemHuybkoi OisnvHocmi. Hoeusna
00CTIOINCEHHST BUBHAYAEMbC HOBUM PO32TSAOOM MENC AHMUMOHONONLHOZO pe2YNiogants. Aemopu nokazylomoe, uo
AHMUMOHONONbHE PECYTIOBAHHSL 8 CE0IU NOMOYHIL INOCMAct € hopmMoI0 0OMedCeH s 3pOCMANH KOMNAHIT | CnpsMO8ana
NEPeBadNCHO HA 3HUIICEHHS 3ANEHCHOCII PUHKY 6i0 00HO20 Cmeukxondepa. Y cmammi 6u3Hauaiomvbcs MONCIUBOCE
000amMK08020 PO32/IsI0Y KpUmMepiie 0OMedNceHHs AHMUMOHONONLHO20 PE2YTIO8AHHS 8 KOHMEKCMI (hOPMYBAHHS eKOHOMIYHOT
besnexu cyb’exma niOnpueMHUYbKOL OisIbHOCMI. Y cmammi po3Kpueaomvcsi acnekmu GU3HAYEHHS. MeNC OePHCABHO20
3a0e3neuenHs eKOHOMIYHOL be3neKku nionpueMHUYbKUX cyo 'ekmis. Ipakmuyuna 3nauumicms 00CHIONCEHHS BUSHAYAEMbCS
HeOOXIOHICMIO OilbUl NPAKMUYHO20 HAONUICEHHS 3AKOHOOABCMBEA KpaiHu 00 C8IMmosux HOpM eedeHHsi Oiznecy ma
BHUDICEHHSL PIBHS YPe2YyIbOBAHOCE NIONPUEMHUYBKOZ0 cepedosuuya YKyNi 3 il 3abe3neueHHsm 6i0 HeOpPYICHIX noanunams. Y
docniddicenti npedcmasiiena Cmpykmypa 3a0e3neuenHs eKOHOMiuHOT be3nexu 6 KOHMeKCmi po36UMKY eKOHOMIUHOL cucmemu

Kumrouosi ciioBa: Oesnexa, pozsumox, nionpuemMHuymeo, (popmyeanHs, cmpykmypa
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QUALITY EVALUATION FOR RECOMMENDATIONS OF THE ANTITRUST
REGULATOR IN THE DEVELOPMENT OF THE LEGAL SYSTEM OF UKRAINE

Abstract. The formation of a competitive system in a country’s economy is always determined by the possibilities of using
tools that stimulate development and form an independent picture for the external environment. In this regard, the study
determines the efficiency of antimonopoly regulatory authorities in establishing the criteria and limits of regulation.
At the same time, there are cases when antitrust regulation is understood primarily as a form of economic pressure on
business entities. The novelty of the study lies in a new consideration of the limits of antitrust regulation. The authors
demonstrate that antitrust regulation in its current capacity constitutes a form of limiting the growth of the company and
is aimed primarily at reducing the dependence of the market on one stakeholder. The paper identifies the possibilities
of additional consideration of the criteria for limiting antitrust regulation in the context of the formation of economic
security of a business entity. The paper covers the aspects of determining the limits of state support of economic security
of business entities. The practical significance of the study is determined by the need for a more practical harmonization
of the legislation of the country with global business standards and a decrease in the level of regulation of the business
environment, coupled with its protection from hostile takeovers. The study presents the structure of economic security
assurance in the context of the economic system development

Keywords: security, development, entrepreneurship, formation, structure

INTRODUCTION

As for the concept of “security”, it can be found in the Old
Testament and ancient literature. However, it has become
an object of large-scale analysis in the social sciences
only since the 1970s. Perhaps this is why representatives
of these sciences have not yet reached consensus on the
interpretation of this concept [1]. We hold a view, which
distinguishes three approaches to the interpretation of
security: static, process (activity), and one that combines
its static and process aspects. We shall hereinafter refer to
the latter approach as integral.

According to the static approach, security is seen as
a specific state [2]. In particular, security is the state of an
object in the system of its relations from the standpoint of
ability to survive and develop in conditions of internal and
external threats, as well as the effects of unpredictable and

hardly predictable factors. It represents a static approach
and a look at security as a state of protection of the vital
interests of people, organisations, society, and the state
from internal and external threats, dangers [3]. With such
an approach, external conditions are entirely excluded
from the analysis, but it is from there (from the “external’)
that threats come, strikes and attacks are carried out.
Danger/safety is associated with the state of the facility,
but are not limited to it. The state in which the object is, to
a certain extent determines the probability of damage to it,
its possible amount. But only to a certain extent, and not
completely. However, these considerations do not consider
the existence of such definitions of security as the state of
the object, that do not factor in the influence of external
conditions on the latter. In particular, the following
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definition is appropriate in this respect: “By economic
security we mean such a state of the subject when the
probability of an undesirable change in any qualities of
the subject itself, the parameters of the property owned by
it and the environment that hurts it is small (lesser than a
certain limit)”. The same can be said of our definition of
security. At the same time, we cannot but agree with the
opinion that the safety of an object should not be reduced
only to its state [4].

The view of security as a state of security is also
unacceptable. The main objections come down to the
following:

— the content of the concept of “protection” is clarified
even less than the content of the concept of “security”,
and the definition of one concept through another, the
attributes of which are unknown and which itself needs to
be determined, leads to an error that lies in determining the
unknown with the use of the unknown;

— “security” cannot be interpreted as a state of
protection also due to the fact that “protection” cannot
have any “state”, as the term “state” can only be applied
to an object.

These objections appear to be quite fair. We also
find a critical opinion of the concept of security as a state
of protection in the works of some other scientists [5]. In
particular, upon describing one of the security definitions
built on such an idea, it is not unreasonable, in our opinion,
to note that the definition in question cannot be considered
sufficiently correct also because the concept of “protection”
used in therein does not have a specific, express meaning and
requires clarification. There is a problem with this approach,
according to some researchers [6]. The interpretation of the
concept of “security” as a state of protection of a person,
society, and the state from internal and external threats
does not fully reflect its essence. Researchers point out that
security is described not by the degree of protection from
external and internal threats, but by the level of conditions
for the existence, functioning, and development of the
system itself. It can be stated that the definition of security
through the concept of “protection” does not cover all
dangerous conditions [7].

Proponents of the process approach consider
security as an activity. This includes the activity of a person,
state, and the world community to identify, prevent, and
eliminate those factors and circumstances that can deprive
people of fundamental material and spiritual values, cause
damage, and close the door upon the development and
even survival [8]. Another example of a process approach
to the interpretation of security is the following position:
security should be understood as the constant management
of static (permanent) and dynamic (temporary) external
and internal threats to completely eliminate or at least
reduce the possible harm from them for the functioning of
an object with the conditions and parameters set by it.

1. LITERATURE REVIEW

In our opinion, the interpretation of the concept reflecting
the activity approach to determining the essence of security,

is as follows: the security of the subject is its objective reality in
certain conditions, which is based on the active interaction
of this subject and the conditions of its existence, which
it mastered in the process of its own self-fulfilment and is
capable of controlling [9]. We believe that since the starting
point in this interpretation is the objective reality of the
subject, this gives reason to believe that it also reflects the
static aspect of security, and therefore, can be considered
as integral [10].

An attempt to combine static and process approaches
to the interpretation of security can also be traced in its
definition: security is a state parameter of a system (security
object) that describes its integrative property [11]:

— of being in the state of least vulnerability to negative
internal and external influences;

—of maintaining its systemic qualities and interrelations;

—of functioning stably, steadily, and progressively
developing”.

In the formulated definition [12]:

— firstly, security is considered as a parameter (set of
parameters) of integrative properties (and not the property
itself), since the object, having certain properties, can be
both in a safe state and in danger (this depends on the
parameters);

— secondly, security is a parameter describing the
intrinsic property of a specific system (security object),
excluding the conditionality of this property by threats,
since their number, orientation, and qualitative features can
be probabilistic, subjective in nature;

— thirdly, this does not refer to all the impacts, but only
those that are negative for the security object, that is, they
can cause some harm to its systemic qualities (including
interests) and its connections;

—fourthly, there is no emphasis on protecting the security
object, since it is not the purpose of its existence, but only
one of the ways to ensure the progressive development and
stability of its structure and functioning process.

As a basic category of the sociological analysis
of safety, it is proposed to consider the dual opposition
“danger-security” [13]. In personal and public perception, the
situation of danger is compared to a high level of uncertainty
and instability in various spheres of human life [14]. Security
is described as a stable network of necessary and sufficient
factors that reliably provide [15]:

— a decent life for each person;

— protection of all structures of viability of the family,
society, and the state;

— protection of their goals, ideals, values and interests,
their culture and lifestyle, traditions from unacceptable
risks, from internal and external challenges and threats;

— the ability to effectively prevent dangers that are based
on a culture of compromise on welfare and justice for all.

Understanding of the dualistic opposition with
consideration of modern innovations in various areas of
social practice allows to use new information and new
methodological tools in research to define the new logic
of the interaction of factors that determine security and a
security culture.
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2. MATERIALS AND METHODS

It can be especially noted that security is interpreted both
as a state and an activity, which can be traced in the
formulated definition of public security. “The category of
“public security” can be defined as follows: this is the
state, conditions, and nature of the life of the state and
society, in which citizens, social groups, associations and
organisations created by them freely act in accordance
with their own nature and purpose and are capable of
neutralising external and internal threats” [16].

In our opinion, there are no significant differences
between the proposed classification of approaches to the
interpretation of security and the previously considered
classification [17-19]. After all, the apophatic approach
can be considered as a special case of the static one, and
compliance with certain parameters and requirements,
which is aimed at ensuring security is a form of activity to
enable it [20].

Even more approaches to the interpretation of
safety are highlighted in the formation of forecast trends.
These include:

1) security as a state;

2) security as an ability of an object to maintain its
condition in a targeted and destructive internal or external
impact;

3) security as a property of the system;

4) security as a guarantee, a necessary condition for the
operation of the facility;

5) security as the absence of dangers and threats to
the facility;

6) security as the current and future protection of the
subject from various threats.

Inouropinion, the factthatthe proposed classification
can also be reduced to the one that was considered in the
beginning hardly requires special evidence.

3. RESULTS AND DISCUSSION

The described scientific ideas on the concept of “security”
determined the existence of a static, process, and integrated
approach to the interpretation of the security of a business
entity. It is rather evident that the latter is of most interest
to us. We find a very extraordinary attempt to implement it
in the definition that covers the formation of the economic
mechanism of systemic protection of a company.

In our opinion, the following integral characteristic
of the security of a business entity is even more apt: the
security of a business entity can be defined as a dynamically
stable state with respect to adverse effects and activities on
protection against internal and external threats, to ensure
such internal and external conditions of its existence that
guarantee the possibility of stable development. We see the
advantage of this characteristic in that elements of a static
and process approach to the interpretation of security
are present in an explicit form and at the same time are
reflected equally and lapidary. Proceeding from it and
factoring in the needs of practice, we propose the following
definition: enterprise security is a stable state of its
minimal vulnerability to threats and activities to create and

maintain optimal conditions for achieving its goals. Since
the definition we have proposed includes threats to the
security of business entities, it is necessary to clearly define
the nature of these threats. Often, the latter are associated
solely with malicious intent and malicious acts. Thus, a
threat is a danger at the stage of its fulfilment, which is
initiated by the result-oriented intentions of the destructive
forces to damage the vital interests, values, and needs of
the business entity until its destruction. Upon describing
the security system of the company, it is noted that a threat
is a potential or real action committed by intruders, which
can cause moral or material damage. Three attributes
inherent in threats to the economic security of business
can be noted: a conscious and selfish nature of actions; the
focus of action on the harm to the business entity; unlawful
nature of actions.

We believe that such opinion is one-sided. State
authorities and local governments, which are usually and
mistakenly identified with the state, are the most serious
sources of threats, but not because they are corrupt or
related to crime, but because they have the greatest
ability to harm any business entity operating within its
jurisdiction. With that, the threat is posed both by, to put
it mildly, imperfect legislation, and the possibility of its
ambiguous interpretation by executive authorities, and the
possibility of officials using the administrative resource
(official position, law enforcement agencies, the press, etc.)
to fulfil their commercial or simply mercantile interests,
and the complexity (impossibility) of a fair resolution of
disputable matters. Another motive not to share the opinion
under consideration is the fact that the threat to the security
of a business entity can be not only a certain potential or
real action, but also inaction, and not extremely malicious.

It is easy to see that the abovementioned definition
of a threat to a company does not have the indicated one-
sidedness. The definitions of a threat to the security of an
enterprise proposed in other scientific papers also do not
contain it:

— a threat is such a development of events, action
(inaction), the result of which creates an opportunity or
increased possibility of disrupting the normal functioning
of the enterprise and hindering its ability to achieve its goals,
in particular, causing the enterprise any kind of damage;

— a threat to the safety of an enterprise should be
understood as a potential or really possible event, action,
process or phenomenon that could violate its stability and
development or lead to the termination of its activities.

Considering the above three definitions, and also
factoring in the aforementioned features of security, we
shall understand a threat to the security of a business entity
as a certain development of events, action or inaction, the
result of which is a negative impact on this entity that could
cause it such damage that is estimated as considerable [21-23].

There is an opinion that the threat to the security
of a business entity is not any action that has negative
consequences for it. Actions of the management of a business
entity such as the introduction of new organisational
management structures, which may be unjustified, or
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establishment of low prices for the products of an
enterprise at the initial stage of its functioning should not
be considered a threat, since it is a matter of actions aimed
at achieving the main purpose of the enterprise, its further
development, and constitute an integral part of the activity
of business entity, which is carried out at its own risk and
involves certain losses. However, we tend to consider
actions of this kind as unintended threats to the security of
a business entity.

Next, we shall consider the classification of threats
to the security of business entities. In this case, first of all,
we shall be guided by the above expressed opinions on
it. By the nature of occurrence, threats to the security of
business entities are divided into two classes:

— natural (objective), that is, caused by natural disasters
that are not dependent on a person (floods, earthquakes,
hurricanes, etc.);

— artificial (subjective), that is, due to human activities.
In turn, artificial threats can be unintentional (for example,
caused by personnel management errors) and intentional.

By the source of occurrence, all threats to the security
of business entities can be divided into internal and external.
Examples of internal threats include conflicts between
co-owners, staff incompetence, disclosure of confidential
information by employees, and inefficient security services.
External threats include crisis in the economy, unfavourable
national economic policy for private entrepreneurship,
inconsistency of regulatory acts of legislative and executive
authorities, theft of material assets and values by persons
who are not members of the personnel of a given business
entity, commercial espionage, unfair competition, raiding,
non-performance of obligations on the part of partners,
suppliers, customers [24-26].

The severity of consequences distinguishes: threats
with high, considerable, moderate, and low severity of
consequences. High severity means that the fulfilment of
threats can lead to a sharp deterioration in all financial and
economic indicators of the enterprise, cause its immediate
termination or cause such damage that will subsequently
lead to the said consequences. A considerable degree of
severity includes such financial losses of the business
entity that are likely to negatively affect its activities and
will take a long time to overcome. Moderate severity of
threats does not involve a long time for overcoming the
consequences of the damage and requires costs comparable
to current ones. Fulfilment of threats with a low severity
of consequences does not significantly affect the strategic
position of a business entity and its current activities.

Threats to the security of a business entity are
also classified by the object of encroachment. The object
of encroachment, first of all, is personnel, material,
financial, information resources, intangible assets. Threats
to personnel — psychological terror to obtain confidential
or secret information, abduction of employees, shooting
attack. Threats to material resources — explosions, arson,
damage to communication systems and equipment,
theft of the latter. Threats to financial resources — fraud,
falsification of financial documents, counterfeiting
and theft of funds. Threats to information resources —
unauthorised connection to the information network of a

business entity, confiscation of confidential documents,
negative information influences, misinformation. Threats
to intangible assets — issues with licensing, actions aimed
at undermining business reputation.

According to the subjects of threats, there are threats
from criminal structures; threats from unfair competitors;
threats from counterparties; threats from one’s own personnel.
It is advisable to add another position to this list — threats
from state authorities and local self-government.

By types of losses, threats are distinguished as those
leading to direct losses, and those that can cause or cause
lost profits. By probability — unlikely, probable, and very
probable. By the nature of the impact — active and passive.
By types of damage — material and moral. By remoteness
in time — close and distant.

By the nature of the liability of a legal entity or
an individual, which threatens the security of a business
entity, we can distinguish:

— threats leading to civil liability;
— threats leading to criminal liability;
— threats leading to administrative liability.

Classification of threats to the security of business
entities can be based on other criteria. Thus, their differences
appear important depending on who should bear responsibility
for ensuring the security of the subjects from certain threats.
By this criterion, we obtain the following classification:

— threats the prevention or elimination of which is the
responsibility of the state;

— threats that business entities themselves must combat,
while the state can only provide assistance.

Of considerable interest is the multilevel
classification of threats to the security of business entities.
It is based on the idea to consider these threats at five
interconnected levels of the company’s structure: three main
(the nano-level — employees, a mini-level — departments, a
micro-level —the company at large as a subject of interaction
with the environment) and two intermediate (professional
groups of workers and functional subsystems), and at the
same time factor in the multi-layered environment [27, 28].

It is quite common to identify the security of a
business entity with its economic security. Economic security
ofan enterprise (company) is such a state of a given business
entity in which the vital components of the structure and
activity of the enterprise are described by a high degree
of protection against undesirable changes. However, in
our opinion, in fact, everything that is used to describe the
essence of the economic security of an enterprise in this
definition concerns its security in general. It is for a reason
that it practically coincides with the definition of general
enterprise security: “It’s suggested that enterprise security
is generally understood as the enterprise’s security from
the negative impact of a combination of social, economic,
environmental, legal and power internal and external factors”.

We believe that the opinion that rejects the
identification of the security of a business entity with its
economic security is correct, and we fully share the
following provisions of the theory of economic security:

A distinction should be made between the concepts
of “economic security of an enterprise” and “safety of the
functioning of an enterprise”. In the first case, the subject
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of the study is the external and internal economic threats
to a particular business entity (company, bank) and the
methods and mechanisms for their prevention. In the
second case, the subject of research is the objects of threats
in the enterprise: personnel, material assets, information
resources, and the activity of the enterprise.

Thus, the “safety of the functioning of the enterprise”
includes “economic security”. Being a component of state
security, the security of business entities is at the same time
a relatively independent system. The creation, successful
functioning and development of this system is impossible
without legal support, in particular, administrative and
legal. In this regard, a question arises as to what is
precisely included in the administrative legal support
for the security of business entities. Its solution requires
a clear understanding of the content of the concept of
“administrative legal support”, which is generic in relation
to the subject matter.

Unfortunately, there is still no generally accepted
interpretation of the concept of “administrative legal support”.
And this is not surprising, because the same state of affairs
is observed regarding the concept of “legal support”.

Part of the interpretations of the concept of “legal
support” reflects its activity aspect, and, therefore, has a
dynamic nature. Examples may include the following
definitions:

— legal support is carried out by the state with the
help of legal provisions, regulations, and a set of means
to streamline public relations, their legal consolidation,
protection, implementation and development;

— the concept of “legal support” must be considered
in the broad and narrow meaning of the word. In a broad
meaning, this term covers the entire process of developing
the means of legal regulation and using them in the practical
activities of legal entities to achieve practical results in a
specific sphere of public relations.

There is another approach to understanding the
essence of legal support. It is represented by interpretations
describing legal support as a state, that is, in a static aspect.
As their common denominator, the following definition
can be considered: “Legal support is a set of legal rules
governing legal relations and legal status”.

Both approaches are one-sided, and therefore
unacceptable. Neglection of the dual nature of the concept
of “security” (as a process and as a state) in some definitions
of legal support should be objected. In addition, it should
be noted that it represents both a set of guarantees, which
is its static component, and a process, activity to create the
conditions necessary to exercise rights.

It is argued that the administrative legal support
of economic security has an independent substrate basis
(administrative legal provisions); organisational (systems
of state bodies of special competence); functional (implements
regulatory and control functions) and substantive (a set of
economic interests of the state that are protected) components.
However, the proposed definition of administrative legal
support for economic security does not reflect the duality
of the latter very well. This definition describes the
administrative legal support of economic security as an
activity, although it also refers to its static aspect: the

administrative legal support of economic security is a
regulated daily managerial activity of state bodies and local
governments governed by the provisions of administrative
law within the framework of a unified national economic
policy using administrative legal means, carried out with
the aim of ensuring effective regulatory and organisational
impact on public relations in the interests of creating
and maintaining the necessary level of protection for
participants in economic relations.

A similar drawback is the proposed interpretation
of administrative legal security of business. It actually
constitutes an attempt to determine the essence of the
administrative legal support of the economic security of the
subjects of this activity. The same applies to the formulated
position. The following definition of administrative legal
support of national security should be used: administrative
legal support of national security is an activity of authorised
entities carried out within the framework of a unified
national policy in the field of ensuring national security,
aimed at forming the administrative and legal framework
for ensuring national security, and consolidating the system
of administrative-legal means in it (administrative-legal
provisions, relations, individual requirements), with the help
ofwhich effective regulatory and organisational influence on
public relations is achieved to streamline, protect, develop
in accordance with public needs the national security of the
country, create and maintain the necessary level of state
security facilities; a set of interconnected, internally agreed
upon fundamental regulations containing legal principles
and provisions aimed at the administrative legal regulation
of public relations in the field of national security to
streamline, protect and develop them in accordance with
public needs. Administrative and legal support in general
should be considered as security activities carried out on an
administrative legal basis.

The novelty of the issue of creating reliable
administrative legal security for business entities determines
the relevance of considering relevant foreign experience.
Of course, it is necessary to factor in that each country
has its own features (history, form of government, political
system, culture). Therefore, while elaborating on foreign
experience in administrative legal security of business
entities, we should focus only on those points and tendencies
that are of the greatest interest to domestic jurisprudence.

We shall begin a review of the experience of the
United States of America (USA) in administrative legal
support of economic entities by stressing the following
points:

— the absence of a federal law on private security and
search activities has led to significant differences in its
legal regulation at the level of individual states;

— there are police interaction programs with the non-
state security system in the country. As long ago as the 1999,
there were over 600 such programs. Increased attention is
being paid to coordination between the police and private
security services;

— the US Central Intelligence Agency has the
responsibility of protecting the interests and ensuring the
security of American corporations abroad;

— since the 1990s, the Department of State and

152




Journal of the National Academy of Legal Sciences of Ukraine, Vol. 28, No. 1, 2021

hundreds of US corporations started to regularly exchange
information on threats to US business.

As early as in 1982, the US Commission on
International Trade considered that violations of intellectual
property rights in five individual sectors of the economy
of this country led to a reduction in annual sales of
6-8 billion dollars and job losses of 131 thousand
American citizens, and studies conducted by the same
commission in 1988 suggested that American companies,
as a result of violation of their intellectual property rights
by other countries, in 1986 alone lost from 43 billion to
61 billion dollars. Thus, it was not in vain that in 1994 the
Federal Bureau of Investigations introduced an economic
counterintelligence program to collect information and
take measures to counter threats and actions against the
economic interests of the United States, and in 1996 the
Economic Espionage Act was passed by the Congress,
which provides for both criminal and civil liability for
offenders, as well as empowers authorities to search, arrest,
and destroy goods that are produced in violation of the law.
We shall also recall the adoption of the Unified Law on
Commercial Secrets in the United States in 1979 — a model
for legislative development in legal protection of these
secrets at the state level.

The aforementioned criticism of the World
Intellectual Property Organisation mainly concerned
two issues:

— the majority of the members of the World Intellectual
Property Organisation are importers of intellectual property,
and therefore it is the latter that influence the processes of
preparing international treaties;

— members of the World Intellectual Property
Organisation have always focused on the substantive aspects
of law, but did not deal with enforcement issues, that is,
did not consider that many of the countries that introduced
modern models of intellectual property legislation do not
have the practice of its effective application.

The Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS Agreement), which
was drawn up after lengthy negotiations, is aimed at
resolving these and some other issues.

The TRIPS Agreement recognises that a three-step
approach is required to effectively protect intellectual
property rights. The first stage provides for civil
proceedings, regardless of whether the proceedings in civil
lawsuits are judicial or administrative in nature, and the
second stage provides for criminal proceedings. Both of
these stages are mainly designed to protect intellectual
property rights from domestic offenses. The third degree
provides for enforcement measures at the customs border,
which, as a rule, are carried out as part of administrative
procedures aimed at banning the import (and in some
cases, export) of counterfeit goods.

Despite the emergence of the TRIPS Agreement,
the Office of the United States Trade Representative (USTR),
which is one of the government agencies, continued to
publish the 301 Special Reports, which constituted a means
of influencing the American approach to international
intellectual property policy. These reports, the first of

which was published in 1989, identify countries recognised
by the USTR as not providing effective legal protection for
intellectual property.

It is also noteworthy that since the emergence
of the TRIPS Agreement, the US and the EU have been
striving to ensure regional and bilateral agreements and
implement requirements of a higher level of protection of
intellectual property rights than those provided for by the
said agreement. These requirements are usually described
as TRIPS+.

In the United States, the United States Commission
on International Trade and the United States Customs are
empowered to enforce intellectual property rights. The
United States International Trade Commission investigates
allegations of unfair practices in importing goods using
the powers stipulated in Section 337 of the Tariffs Act.
Among the types of unfair practices that can be challenged
in accordance with the procedures of this section are the
importation of goods that violate the rights to inventions,
trademarks, and copyright in the United States. If the
United States International Trade Commission determines
that there is an existing offense, it may decide to prevent
the import of goods into the United States. The proceedings
carried out in this commission are judicial in nature.

Following the initiation of an investigation by
the United States Commission on International Trade in
accordance with Section 337, a publication appears in
the Federal Register to institute proceedings. Further,
this commission appoints an administrative law judge
who presides over the meetings and makes a preliminary
decision as to whether a violation of the law has occurred.
Such a judge must be impartial and adjudicate based on
the evidence presented. At the time the case is heard by the
United States Commission on International Trade, parties
have the right to appropriate notice, cross-examination,
evidence, objections and petitions, arguments, and other
rights that are essential to ensure a fair trial.

Subsequent to a trial on the merits, the administrative
law judge formulates a preliminary decision in writing.
Before a final decision is made in writing, the parties
may file a motion to review the case. If such decision
recognises the fact of the offence, the importer shall
be obliged to stop the illegal activity and refuse from
carrying it out in the future. In most of these cases, the
US Customs receives an order from the US International
Trade Commission to suspend the import of illegal goods.
With that, accompanying documentation is sent to the
Customs Service, which can help identify illegal goods
during the import process.

The US Customs has extensive ex officio powers to
enable it to conduct its own investigations and, on its own
initiative, to stop the importation of goods. Its employees
are often in close contact with the owners of intellectual
property rights in order to identify illegal goods and with
employees of other law enforcement agencies who help
to trace the movement of illegal goods from the customs
border to the local distribution network.

To help customs officers determine the legitimacy
of goods crossing the customs border, the US Customs
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Service maintains a centralised database that is accessible
to all departments of this service and is one of the main
tools used by customs officers to protect intellectual
property rights. To maintain this database, the US Customs
Service requires intellectual property owners to register
certain information on these rights.

At the request of the owner of the intellectual
property rights or on its own initiative, the U.S. Customs
Service may suspend the circulation of any goods on its
territory when it is suspected that it will violate any other
person’s rights to a trademark, trade name, or copyright.
If the customs authority decides that the goods are illegal,
it carries out their arrest. With that, seized and confiscated
goods are usually destroyed, unless the owner of the
intellectual property rights gives permission to sell the goods in
another way, for example, through charitable organisations,
and large fines can be imposed on the importer.

The US Customs Service predominantly protects
those trademarks whose rights are pre-registered with the
United States Office of Inventions and Trademarks, unless it
is a known trademark that may be legally protected without
first registering it with the Office. Although, as a rule,
the US Customs Service only protects copyright objects
that are registered in it, in some cases, the importation of
counterfeit goods may take measures against a trademark
that is registered at the federal level, even if there is no
such entry in the customs records.

The TRIPS Agreement does not oblige to use
export means of protection of intellectual property rights
to reduce the turnover of illegal goods. With that, it allows
to do so. Using this circumstance, the USA does not allow
the export of such goods.

Next, we shall dwell on some aspects of the
experience of administrative and legal security of business
entities in the EU countries. In France, to carry out detective
activities in the territory of this country, one needs to obtain
a special permission, which is granted by the Minister of
the Interior. This permission can be obtained by a person
who has completed a compulsory course of study at an
educational institution designated by the Ministry of
Internal Affairs of France, does not have a criminal record
for a criminal offence, is not under investigation, meets
certain other requirements.

The general principles for the functioning of private
security in France are regulated at the legislative level of
parliament, while specific issues are regulated in various
decrees, orders, and circulars. The main condition for hiring
a French private security company is the compliance of the
candidate’s training level with professional standards. A
person applying for a job in a private security company
must have a license issued by the police. They should not
have a criminal record. Some other requirements may also
be placed.

In Great Britain, for a long time, private security and
search activities were not regulated by law, which resulted
in a steady high level of offences among the persons who
carried it out. Only in 2001, a law was passed that introduced
compulsory licensing of private detective activity and
registration of private detectives. A special body has

been created that is entrusted with the implementation of
licensing and verification of private detective activities —
the Industrial Safety Service of Great Britain.

In Italy, to carry out private detective work, it is
necessary to obtain a special license, which is issued by the
licensing department of the police station in agreement with
the local government authority. Detectives are required
to keep records of all transactions that are concluded
with customers, the materials of such records should be
provided to officials or agents of national security services
upon their request. If private detectives, in the course of
implementation of their activities have discovered signs of
a crime, they should immediately report this to state law
enforcement agencies. The list of services that a private
detective (agency) provides is contained in a special “service
table”, and the provision of other services is prohibited.

In Spain, legislation requires owners of private
security companies to be licensed. Persons wishing to
become private security guards must not have a criminal
record. All private security officers are required to obtain
a special permit from the Ministry of the Interior — an
identification card. This card can only be received by a
person who has completed a special training course. Along
the way, it should be noted that Spanish security companies
are obliged to provide their employees with continuing
education.

Registration of detectives, agencies, their branches
in Spain is mandatory. A person who wants to be a private
detective in Spain must have a diploma. Universities and
schools issue such diplomas, the list of which is approved
by the Spanish Ministry of the Interior and is available
on its official website and the website of the Professional
Association of Private Detectives of Spain.

CONCLUSIONS

To clarify the subject matter, comments on the position
regarding the content of administrative legal support of
human and civil rights and freedoms are of great conceptual
importance. This position reflects the definition according
to which the specified security constitutes completeness
of regulation with the help of the rules of administrative
law of public relations arising in the process of their
implementation, as well as the provision of relevant
guarantees with the help of these rules, which together with
other legal and non-legal guarantees create a stable system
of opportunities to exercise legal values in the state.

The content of the concept of “administrative legal
support” includes three main elements — administrative
legal regulation, fulfilment of administrative legal rules,
and guarantees of enjoyment of human and civil rights
established by the rules of administrative law. The inclusion of
the indicated components in the concept of “administrative
legal support” allows to more clearly establish the “location”
of this concept as applied to the system of key concepts of
administrative legal science. With that, the power entities
who are implementing (applying) the rules of administrative
law in their activities are overlooked.

This allows to answer the question, which consists
in the administrative legal support for the security of
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business entities. In our opinion, it should be understood conditions so that each such entity is constantly in a
as the administrative legal framework for the security of  stable state of minimal vulnerability to threats and has the
economic entities and activities aimed at the formation,  opportunity to achieve its goals.

use, and improvement of this framework to create optimal

REFERENCES

Dunne, N. (2016). Antitrust and the making of European tort law. Oxford Journal of Legal Studies, 36(2), 366-399.
Trombetta, W.L. (1980). Using antitrust law to control anticompetitive real estate industry practices. Journal of
Consumer Affairs, 14(1), 142-155.

Noonan, K.E. (2015). The role of regulatory agencies and intellectual property: Part I1. Cold Spring Harbor Perspectives
in Medicine, 5(7), 1-16.

Erdilek, A. (2018). Multinationals as mutual invaders: Intra-industry direct foreign investment. Oxfordshire: Routledge.
Sokol, D.D. (2011). International antitrust institutions. Cooperation, comity, and competition. Oxford Scholarship
Online, 5, 12-111.

Fox, E.M., & Trebilcock, M.J. (2013). The design of competition law institutions: Global norms, local choices. Oxford:
Oxford University Press.

Rosenberg, D., & Sullivan, J.P. (2006). Coordinating private class action and public agency enforcement of antitrust law.
Journal of Competition Law and Economics, 2(2), 159-187.

Ghosal, V. (2011). Regime shift in antitrust laws, economics, and enforcement. Journal of Competition Law and
Economics, 7(4), 733-774.

Pressey, A.D., & Ashton, J.K. (2009). The antitrust implications of electronic business-to-business marketplaces.
Industrial Marketing Management, 38(4), 468-476.

Boliek, B.E. (2020). Populist antitrust and the 1927 Radio Act. Review of Industrial Organization, 56(1), 5-16.

Zenger, H. (2012). The marginal price effects of antitrust rules against price discrimination. Economics Letters,
117(3), 921-923.

Gortych, J.E. (2002). Antitrust issues in intellectual property licensing. Optics and Photonics News, 13(3), 14-15.
Davidow, J. (1999). Antitrust issues arising out of actual or potential enforcement of trade laws. Journal of International
Economic Law, 2(4), 681-693.

Shapiro, C. (2018). Antitrust in a time of populism. International Journal of Industrial Organization, 61, 714-748.
Scheld, D., Paha, J., & Fandrey, N. (2016). Managing antitrust risks in the banking industry. European Competition Journal,
12(1), 113-136.

Daniel 111, C. (1997). The antitrust laws: A primer. Atlantic Economic Journal, 25(4), 420-426.

Razor, J. (2003). Antitrust laws. Bulletin of the American College of Surgeons, 88(4), 8-10.

Galiullina, G.F., Makarov, A.N., & Mullakhmetova, A.A. (2019). Genesis of terxritories with a special business regime.
Journal of Environmental Treatment Techniques, 7(Special Issue), 1112-1116.

Penkova, O.H., Kharenko, A.O., & Tsymbaliuk, Yu.A. (2020). Trends and development prospects of grain market in
Ukraine. Scientific Bulletin of Mukachevo State University. Series “Economy”, 1(13), 38-44.

Evans, D.S. (2019). Basic principles for the design of antitrust analysis for multisided platforms. Journal of Antitrust
Enforcement, 7(3), 319-338.

Shughart II, W.F., & McChesney, F.S. (2010). Public choice theory and antitrust policy. Public Choice, 142(3), 385-406.
Gurianov, P. (2015). Formation of pollutant emissions trading optimum model at the international market. Metallurgical
and Mining Industry, 7(8), 94-99.

Babenko, K.Y. (2020). Management of territorial economic development: Project approach. Scientific Bulletin of
Mukachevo State University. Series “Economy”, 1(13), 135-139.

White, M.D. (2016). On the justification of antitrust: A matter of rights and wrongs. Antitrust Bulletin, 61(2), 323-335.
Bezpalov, V.V., Lochan, S.A., & Sorokina, N.Y. (2016). Modernization of management of the regional economy as an
instrument for solving tasks related to import substitution. Journal of Internet Banking and Commerce,21(Special Issue 6),
1-10.

Bobrova, A.V., & Garipov, R.I. (2018). Universal system of indicators for assessing the activities of customs authorities.
Journal of Advanced Research in Law and Economics, 9(6), 1910-1923.

Shadova, Z.H., Gurianov, P.A., Fedorova, S.N., Zemlyakova, A.V., & Grishchenko, O.V. (2016). The structure of the
share capital and the interests of the majority shareholder. International Journal of Economics and Financial Issues,
6(1S), 211-219.

Futalo, Yu.R. (2018). Conceptual approaches to increasing the effectiveness of economic processes integration on the
development of the national economy structure. Bulletin of Mukachevo State University. Series “Economy”, 1(9), 32-37.

155




Journal of the National Academy of Legal Sciences of Ukraine, Vol. 28, No. 1, 2021

Oleg M. Yaroshenko

Full Doctor in Law, Professor

Department of Labor Law

Yaroslav Mudryi National Law University
61024, 77 Pushkinska Str., Kharkiv, Ukraine

Andrey M. Sliusar

Full Doctor in Law, Professor

Department of Labor Law

Yaroslav Mudryi National Law University
61024, 77 Pushkinska Str., Kharkiv, Ukraine

Ivan P. Zhygalkin

Full Doctor in Law, Associate Professor
Department of Civil Law

Yaroslav Mudryi National Law University
61024, 77 Pushkinska Str., Kharkiv, Ukraine

Galina O. Yakovleva

Full Doctor in Law, Associate Professor
Department of Labor Law

Yaroslav Mudryi National Law University
61024, 77 Pushkinska Str., Kharkiv, Ukraine

Suggested Citation: Yaroshenko, O.M., Sliusar A.M., Zhygalkin, I.P., & Yakovleva, G.O. (2021). Quality evaluation for
recommendations of the antitrust regulator in the development of the legal system of Ukraine. Journal of the National
Academy of Legal Sciences of Ukraine, 28(1), 147-156.

Submitted: 22/12/2020
Revised: 01/02/2021
Accepted: 06/03/2021

156




VIK 34.023
DOI: 10.37635/jnalsu.28(1).2021.157-168

Muxkoua OuekciiioBuu Ctedanuyk

Biooin npobnem yusinbnozo npasa

Haykoso-00ocaionuil incmumym npusamuoco npasd i niOnpuEMHUYMed
@.I" bypuaxa Hayionanwnoi akademii npasosux nayk Ykpainu

Kuis, Yxpaina

Oxcana AnaroJiiBHa My3uka-Credanuyk

Kageopa ghinancosozo npasa

Incmumym npasa

Kuiscoxuii nayionanvHuti yHisepcumem imeni Tapaca [llesuenka
Kuis, YVxpaina

Mapuna MukoJsaiBHa Ctepanuyk

Kageopa nomapianvnoeo, eukonasiozo npoyecy

ma aogokamypu, npoKypamypu, cyooycmporo

Inemumym npasa

Kuiscokuii nayionanvnuii ynisepcumem imeni Tapaca lllesuenka
Kuis, Yxpaina

ITEPCIIEKTVIBU ITPABOBOT'O PET'Y AIOBAHHSI BIAHOCHH Y CDEPI
BUKOPVMCTAHHS IITYYHOI'O IHTEAEKTY

AHortaniss. Cmamms npucesuena RUMAanHAM NPABO8O2O pPe2yn08anHs GIOHOCUH V Chepi BUKOPUCTNANHS WMYUHO2O0
inmenexmy. AKmyanizo8ano NuUmManmsi npo me, Yu MOJCHA HA CYYACHOMY emani po36umky JI00CMEd 2080pUMu npo
npasosul cmamyc poboma, 4u, HABNAKU, 6CL OUCKYCIT 3 Yb020o Npueody € nepedyacuumu. Posensioaiomvcs pismi chepu
BUKOPUCTIANHS, 3ACMOCYSAHHSL poOOmMomexuiku i wmyunozo inmenekmy. Ocobnugy yeazy npudileno meduyHii cgepi,
0e 3a 00NOMO20I0 CYYACHUX MEXHON02IU CMAN0 MOJNCIUBUM PO3POONEHHs MoOenell NPOSHO3VE8AHHS PAKY MOIOYHOL
3a7103U, MOOEIb CEPYEBO-CYOUHHOZO PUSUKY Y OE3CUMNIMOMHUX JI00ell 3 amepoCcKiepo3oM, NPOSHO3Y8AHMS THCYIbINY
ma ce30HHOCmi MyOepKyIb0o3y, NPOSHO3Y8ANHS X60poOU 6 yMoeax nandemii. Apeymenmosano, wjo nandemis COVID
Hazadana ceimy npo 20Cmpy HeoOXiOHICIb 6MPYYAHHSL 8 2AJ1Y3b OXOPOHU 300P08 ' 3 OONOMO20I0 WLMYYHO2O IHMENEeKMY.
Came wmyunuii inmenexm (L) mae bazamo moscausocmeri 3acmocy8ans y NAHOEMIYHUX CUMYAYIAX — 80 OideHOCMUKU
0o mepanii. Ilpudinena ysaea numaHHsIM GUKOPUCTIAHHS WMYYHO20 [HMENEKMY V HAGYAIbHIl, HAYKOSIU [ HAYKOBO-
docniouiii cgpepi. Hoemuvcsa npo 6opomv6y i3 eunsiennam axmie axademiunoi nedobpouecnocmi ma niaziamy, npo
BNPOBAOICEHHS HOBUX MEXHONOIU Y HaBYaNbHULl npoyec. Pozensoaiomsbcs icuyioui nioxoou 00 ROHSIMMmsl, npupoou ma
OCHOBHUX XAPAKMEPUCIMUK MAKUX KAMe2OPIll, IK «UMYYHUL IHMeNeKmy, «poO0m» ma iHUUX, CYMINCHUX 3 HUMU, 3 MEMOI0
PO3VMIHHSL MA YCGIOOMIICHHSL IX CYMHOCMI. Y NOPISHSIbHO-NPABOBOMY acneKkmi 00caioxcyromucs npoekm RoboLaw,
Pesonmoyis €sponeiicvroco napramenmy 6io 16 nomoeo 2017 p. 2015/2103 (INL) nio nazseoro «Hopmu yusinenoeo npasa
npo pobomomexuixyy, Xapmis pobomomexniku (the Scientific Foresight Unit, STOA)
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PROSPECTS OF LEGAL REGULATION OF RELATIONS IN THE FIELD OF
ARTIFICIAL INTELLIGENCE USE

Abstract. The study covers the issues of legal regulation of relations in the field of artificial intelligence use. The study
mainstreams the issue of whether it is possible to contemplate the legal status of a robot at the present stage of human
development, or, on the contrary, all discussions on this issue are premature. Various areas of application, applications
of robotics and artificial intelligence are considered. Special attention is paid to the medical field, where with the help of
modern technologies it has become possible to develop models for predicting breast cancer, a model of cardiovascular
risk in asymptomatic people with atherosclerosis, predicting stroke and seasonality of tuberculosis, and predicting the
disease in a pandemic. It is argued that the COVID pandemic has reminded the world of the urgent need to intervene in
the healthcare industry using artificial intelligence. It is artificial intelligence (Al) that has many applications in pandemic
situations — from diagnostics to therapy. Attention is paid to the use of artificial intelligence in the educational, scientific,
and research areas. This refers to the fight against the identification of facts of academic dishonesty and plagiarism, to the
introduction of new technologies in the educational process. The study considers the existing approaches to the concept,
nature, and main features of such categories as “artificial intelligence”, “robot”, and other related concepts in order
to understand and comprehend their essence. In the comparative legal aspect, the study examines the RoboLaw project,
European Parliament Resolution 2015/2103 (INL), entitled “Civil Law Rules on Robotics” of February 16, 2017, and the

Charter of Robotics (the Scientific Foresight Unit, STOA)

Keywords: robot, robotics, technology, civil law, cyber subject

INTRODUCTION
The rapid and continuous development of modern
technologies, which is based on the principle of automation
of processes in various spheres of public life, as well as
the creation of innovative technical solutions, make it
necessary to develop and legislate completely new and
largely revolutionary approaches to the legal regulation of
public relations related to the use of modern technological
achievements. The authors of the study believe that this
issue lies in the plane of research; therefore, it deserves
special attention for the reasons that with the advent of
humanoid robots in the world, endowed with artificial
intelligence, capable of making decisions unassisted and
entering into various social connections, researchers from
all over the world have commenced an extremely important
discussion regarding the possibility of providing robots
with legal personality similar to that of an individual.

Therefore, without setting out to put an end to this global
discussion, the authors still attempt to answer the question
of whether it is possible to contemplate the legal status of
a robot at the present stage of human development, or, on
the contrary, any discussions on this matter are premature.
First of all, since the 1980s, information and
communication technologies have been increasingly in-
tegrated into various spheres of public life. The scale of
this phenomenon led to the emergence of the concept of
the digital age, or information age, which is based on the
idea of shifting from the conventional industrial model
of the economy to the post-industrial one. The key role
in the development of the latter is played by intellectual
property and innovative technologies (swarm intelligence,
Internet of Things (IoT), Big Data, virtual and augmented
reality (VR/AR), cloud computing, robotics, etc.) [1].

158




Journal of the National Academy of Legal Sciences of Ukraine, Vol. 28, No. 1, 2021

Due to the rapid development of robotics itself,
artificial intelligence has been developed, which permeates
almost all spheres of public life. And this is already
an irreversible process. Especially noteworthy is the
impact of artificial intelligence on the development of
the medical field. Thus, due to medical and paramedical
research, it became possible to develop models for
predicting breast cancer, a model of cardiovascular risk
in asymptomatic people with atherosclerosis, predicting
stroke and seasonality of tuberculosis, etc. [2], predicting
the disease in a pandemic. It was the COVID pandemic
that reminded the world of the urgent need to intervene in
the healthcare industry using artificial intelligence. Thus,
artificial intelligence has many applications in pandemic
situations — from diagnostics to therapy. Advances in
artificial intelligence can lead to better disease modelling,
as well as predicting protein structure, drug reassignment,
and vaccine design. It is quite prudent that the pandemic is
a clear call for clinicians and politicians to accelerate the
perception of artificial intelligence [3].

The development of technology and the limitless
space of the Internet affect scientific research and, as
a result, such phenomena as academic dishonesty and
plagiarism have become widespread. Admittedly, experts
could not ignore this problem and are currently developing
various programmes that allow analysing and comparing
the scientific texts for their scientific novelty and
authorship, modern research methods are proposed [4].
The modern educational process does not remain outside
the influence of modern technologies. Thus, schoolchildren
and students tend to integrate gamification into the learning
process. Accordingly, both teachers are also increasingly
mastering digital technologies and implementing them in
the educational process [5]. In addition, the achievements
of artificial intelligence are used in the financial and
credit sphere [6]. Consequently, artificial intelligence has
revolutionised many industries by performing tasks that
were usually previously solved due to human intelligence.
Artificial intelligence contributes to complex scientific and
engineering workflows for modelling, complementing, or
increasing human intelligence [7].

1. MATERIALS AND METHODS

The scientific and theoretical basis for the study of legal
regulation of relations in the field of the use of artificial
intelligence comprises the studies of well-known theorists,
as well as civil scientists of the pre-revolutionary, Soviet,
and modern periods, who considered the basic principles
of legal personality of individuals: M.M. Agarkov [8],
S.S. Alekseev [9], V.I. Borisova [10], S.N. Bratus [11],
V.A. Vasilyeva [12], A.V. Venediktov [13], L.V. Vene-
diktova [14], O.M. Vinnyk [15], N.V. Vitruk [16],
M.K. Halyantych [17], V.P. Hribanov [18], A.B. Hrynyak [19],
O.V. Dzera [20], A.S. Dovhert [21], I.V. Zhylinkova [22],
Yu.M. Zhornokui [23], Yu.O. Zaika [24], O.S. loffe [25],
L.R. Kalaur [26], O.0. Kot [27], O.V. Kokhanovska [28],
O.D. Krupchan [29], N.S. Kuznietsova [30], LM. Ku-
cherenko [31], R.A. Maydanyk [32], M.D. Pleniuk [33],
S.O. Pohribnyi[34], V.D. Prymak[35],Z.V.Romovska[36],
M.M. Sibilov[37],R.O. Stefanchuk[38], Ye.O. Sukhanov[39],

Ye.O. Kharytonov, O.1. Kharytonova [40], Ya.M. Shevchen-
ko [41], H.F. Shershenevych [42], S.I. Shymon [43],
V.L. Yarotskyi [44], and others. On their basis, using
philosophical, general scientific, and special scientific
methods of cognition, the influence of innovative
technologies on the legal personality of an individual was
established and the prospects for legal regulation of their
use were determined.

The main empirical material used in the preparation
of the study included the legal provisions that define the
concept, content, and correlation of elements of civil legal
personality of individuals in civil law of Ukraine, features
of its implementation by certain categories of individuals,
relevant theoretical provisions and conceptual approaches
to understanding legal entities of individuals, legislation
of Ukraine, other countries and international agreements,
as well as law enforcement and judicial practice in cases
related to the exercise of legal personality of individuals
for further scientific development of vectors of legal
science in the field of regulation of relations related to the
use of robots and artificial intelligence, as well as the legal
consequences that their actions may lead to.

The research methods were chosen in accordance
with the purpose and objectives of the study, taking into
account its object and subject. The methodology of this
study includes information regarding the philosophical
aspects, methodological and legal foundations of scientific
cognition, the study of the structure and main stages of a
scientific article, etc. The methodological framework of
the study included philosophical, general scientific, and
special scientific methods of cognition. In particular, the
dialectical method was used to investigate the concepts
of “artificial intelligence”, “robot”, etc. and establish
their specific features, identify the connections between
legal personality and other legal categories. Furthermore,
the use of the dialectical method made it possible to
outline objective prerequisites for developing an effective
mechanism for legal regulation of relations using artificial
intelligence.

The historical legal method provided an opportunity
to study the genesis and development of international
legal regulation of relations connected with the use of
artificial intelligence. The use of the synergistic method
made it possible to study and determine the nature of legal
personality in the totality of its main features and elements
and establish connections between the elements of its
structure. Such general scientific methods as analysis and
synthesis were used in the study of the constituent elements
of an individual’s legal personality and the effectiveness
of legal regulation of relations arising in the process of its
implementation, in particular, using artificial intelligence.
With the help of inductive and deductive methods, it
was possible to establish the place of categories of legal
personality and its elements in civil law. The analogy
method was used to develop the hypothesis that the legal
personality of robots with artificial intelligence should be
equivalent to the legal personality of individuals.

The comparative legal method made it possible to
identify and determine ways to implement the positive
experience of the world’s countries in lawmaking,
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legal doctrine, and judicial practice in the field of legal
regulation of relations on the implementation of the legal
personality of individuals in the Ukrainian legal system.
In the comparative legal aspect, the study examines the
RoboLaw project [45], European Parliament Resolution
2015/2103 (INL), entitled “Civil Law Rules on Robotics”
of February 16, 2017', and the Charter of Robotics (the
Scientific Foresight Unit, STOA)?. The study of case law
and the practice of judicial bodies helped to identify the
specific features of using artificial intelligence in judicial
activities. The method of legal modelling was used to
formulate relevant proposals and recommendations for
improving the current legislation of Ukraine and the
practice of its application.

2. RESULTS AND DISCUSSION

There is no doubt that currently the field of robotics is
one of the most developed branches of production. Every
person can observe the increasing use of robots both in
various industries and in everyday life, and the potential
for developing new technological solutions is growing
extremely rapidly. Considering the rapid growth of the
level of application of robotic mechanisms in the vast
majority of spheres of public life, there is an urgent need
for comprehensive theoretical studies of the legal status
of robots and the specifics of their identification, as well
as the creation of a modern legal framework in order to
ensure legal regulation of relations on the use of robotics
achievements. First of all, the authors of the study believe
that it is necessary to consider the existing approaches to
the concept, nature, and main features of such categories as
“artificial intelligence”, “robot”, and other related concepts
in order to understand and comprehend their essence.

According to scientists, the widespread use of
robotics has prompted researchers to develop control systems
and software with robotic mechanisms and devices — both
autonomous and with the Internet connection, aimed at
solving problems that in scale, nature, complexity, and
other characteristics were exclusively within the human’s
power. An innovative line of the development of science
and technology, aimed at creating intelligent machines
and intelligent computer programmes, is commonly called
artificial intelligence.

Historically, John McCarthy was the first to propose
the following definition at the Dartmouth Conference
back in 1956: “artificial intelligence is the science and
technology of creating intelligent machines, especially
intelligent computer programmes”. Subsequently, S. Legg
and M. Gutter came up with the following definition:
“Artificial intelligence is assessed by the general ability
of the agent to achieve the goal in a wide range of
environments”. At present, all the variety of definitions of
artificial intelligence can be reduced to the following three:
weak Al, strong Al, and artificial superintelligence:

— “weak artificial intelligence” (WAI), “narrow artificial

intelligence” (NAI) is an Al focused on solving one or
more tasks that a person performs or can perform. Recently,
weak Al is increasingly called Applied Al (AAI);

— “strong artificial intelligence” (SAI, the term was
proposed by the philosopher John Searle, University of
California, Berkeley, 1980), artificial general intelligence (AGI)
is Al focused on solving all tasks that a person performs or
can perform;

— “artificial superintelligence” (ASI, the term was pro-
posed by the philosopher Nick Bostrom) is an intelligence
that is much smarter than the best human intelligence in
almost every field, including scientific creativity, general
wisdom, and social skills, which can have consciousness
and have subjective experiences [46].

At present, artificial intelligence usually refers
to “machines that respond to stimulation that matches
conventional human responses, given a person’s ability to
contemplate, judge, and intend”. Such systems have three
qualities that make up the essence of artificial intelli-
gence: intent, intelligence, and adaptability [47]. A slightly
different definition is proposed by scientist B.J. Copeland.
He defines artificial intelligence as the ability of a digital
computer or computer-controlled robot to perform tasks
normally inherent in intelligent beings. Therewith, as the
researcher points out, this term is often applied to projects
for developing systems endowed with intellectual processes
inherent in humans, such as the ability to reason, identify
meaning, generalise or learn from past experience [48].
Thus, it can be conclude that artificial intelligence essentially
constitutes the ability of machines to learn from human
experience and perform human-like tasks. In other words,
it can be seen as modelling the ability to think abstractly,
creatively — and especially the ability to learn — using
digital computer logic.

The literature notes that artificial intelligence can be
used in almost all areas of activity to create and implement
new human capabilities. The use of artificial intelligence
can be carried out to free a person from monotonous work
by automatically creating software, automating dangerous
types of work, supporting decision-making and maintaining
communication between people. In terms of its transformative
impact on society, artificial intelligence is compared to
electricity, which at one time completely changed production,
bringing the economy to a fundamentally new level of
development, and changed the technological way of life in
the world [49].

The concept of “artificial intelligence” is closely
associated with the concept of “robot”, and most often they
are identified. For the first time, the question of human-
robot coexistence arose in the 20th century. The founder of
“Robot Ethics” was Isaac Asimov, who formulated the first
three principles of robot ethics in 1942:

1) a robot may not injure a human being or, through
inaction, allow a human being to come to harm;

2) a robot must obey orders given it by human beings

1. European Parliament resolution of 16 February 2017 with recommendations to the Commission on Civil Law Rules on Robotics
(2015/2103(INL)). (2017, February). Retrieved from https://www.europarl.europa.eu/doceo/document/TA-8-2017-0051 EN.html.
2. The Scientific Foresight Unit (STOA). (2017). Retrieved from https://op.curopa.cu/en/web/who-is-who/organization/-/organization/

EP_SG/EP_DPPE11C30.
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except where such orders would conflict with the First Law;
3) a robot must protect its own existence as long as such
protection does not conflict with the First or Second Law.

Subsequently, a zero principle was added to these
three, according to which a robot may not harm humanity,
or, by inaction, allow humanity to come to harm. Having
defined this law as zero, A. Asimov emphasised its excep-
tional importance [50].

There is no single, unified concept of “robot” in
the world. Some scientists understand it as an electronic
device or device based on an automated computer system
that can act exactly like a human, helping people in their
work, or being used as a substitute for a human in various
tasks [51]. In the literature, one can also find another
definition of a robot: “it is a cyberphysical system (artificial
intelligence that has a physical embodiment), in fact — a
machine that demonstrates the capabilities that allow it to
cope with the dynamics, uncertainty, and complexity of
the physical world” [49]. Professor of the University of
Tokyo Dr. Shigeru Wataata suggests considering a robot a
device that can move independently in space, cope with the
tasks of scene analysis and pattern recognition, has several
degrees of mobility, is capable of analysing the external
environment using feedback, and predict situations based
on its personal experience and available information [52].

R. Kahlo, in his study “Robots in American Law”,
defines a robot as a machine with three qualities: 1) a
robot can sense its environment; 2) a robot has the ability
to process the information it senses; and 3) a robot is
organised to act directly in the environment that surrounds
it. The “feel, think, act” paradigm best reflects how robots
differ from previous technologies, such as the laptop [53].
Thus, a robot is primarily a device, a machine whose main
ability is to automatically perform one or more tasks on the
model of human actions, which is described by signs of
mobility, sensitivity, analyticity, etc.

The above suggests that it is impossible to identify
the concepts of “robot” and “artificial intelligence”, because
the former is perceived as an object of the material world
with a corresponding appearance and a number of external
features that can identify it. In turn, artificial intelligence,
given the most common definition of it as an ability, is an
abstract concept that cannot be recognised with the help
of the senses. At the same time, it is artificial intelligence
that gives the robot the properties that are usually used
to describe it, namely intelligence, the ability to analyse
and process information, as well as to perform tasks for
which it is programmed. Thus, a conclusion can be drawn
regarding the correlation between the concepts of “robot”
and “artificial intelligence” as between a form and content.

Considering the rapid growth of the level of
application of robotic mechanisms in the vast majority
of spheres of public life, there is an urgent need for
comprehensive theoretical studies of the legal status of
robots and the specifics of their identification, as well as
the creation of a modern legal framework to ensure legal
regulation of relations on the use of robotics achievements.
First of all, it is advisable to analyse legislative attempts to
determine and condition the position of robotic mechanisms
in the plane of legal regulation of public relations in a

certain way. Analysis of the current legislation of Ukraine
demonstrates that there are currently no provisions that
would cover the statutory regulation of relations on the use
of robotics achievements, as well as on the identification
of robots with artificial intelligence as subjects of
legal relations.

At the same time, problem of almost complete lack
of statutory regulation of relations regarding the specifics
of the development, operation, and control over the use
of artificial intelligence technologies is of a global nature.
Only some states are gradually beginning to fill these
large-scale gaps with regulations. Therewith, the lack of
national boundaries in the use of innovative achievements
in robotics indicates that standardisation in this area should
be implemented primarily at the global level.

The countries that were the first to realise the urgency
of statutory regulation of relations in the field of the use of
artificial intelligence include the United States, China, Japan,
South Korea, as well as the European Union (EU), which
take robotics issues quite seriously and officially recognise
its future. For example, the law “On the Development and
Distribution of Smart Robots” adopted in South Korea in
2008 allowed increasing their production in 2016 by 80%
and bring the state more than 4 billion dollars of income [54].
One can also mention the European RoboLaw project,
coordinated by Erica Palmerini, professor of private law
at the Sant’ Anna School of Advanced Studies (city of Pisa,
Italy). The project, which has been under development for
more than two years, was presented in 2014 at a meeting of the
European Parliament’s Committee on Legal Affairs (JURI)
in Brussels. In general, the project was devoted to the
study of ethical, legal, and social problems of robotics,
in particular, the search for ways to introduce the latest
technologies in the field of biorobotics into national and
European legal systems, taking into account conventional
legal categories and qualifications, as well as risks to
fundamental rights and freedoms. The main purpose of
the project is to offer the European Commission legal
and ethical recommendations for regulating robotics
technologies [45].

Having conducted a series of studies, the developers
of the Robolaw project stated that the field of robotics is
too broad, and the scope of legislative areas affected by
robotics is too wide to determine whether robotics can
be placed within the existing legal framework or, rather,
whether the development of lex robotica (law on robots)
is necessary. For some types of applications, it may be
appropriate to create new detailed rules specifically tailored
to the regulation of problematic robotics, while for types
of robotics and for many regulatory areas, robotics can
probably be regulated by reasonable adaptation of existing
laws [55].

In 2016, the UNESCO World Commission on the
Ethics of Scientific Knowledge and Technology published
a “Preliminary Draft Report of the Commission on the
Ethics of Robotics”, which addressed ethical issues related
to the use of autonomous robots and their interaction
with humans. As noted in the report, most likely, the
autonomy of robots will increase to such a level that
it will be necessary to integrate them into the system of
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ethical standards by programming through ethical codes
specifically designed to prevent dangerous behaviour [56].
Thus, it can be argued that the main achievement of the
RoboLaw project was the development of an approach
to the expediency of considering each particular case of
interaction with robots individually, dealing separately
with each type of application, pointing out the technical
features of each one, and only with this in mind would it
be possible to determine the ethical and legal consequences
of the emergence and spread of robotics technologies [45].

An important step in creating a legal framework
for regulating the state of robotics achievements was the
European Parliament’s adoption of Resolution 2015/2103
(INL) entitled “Civil Law Rules on Robotics™ on
16 February 2017, which establishes the fundamentals of
legal regulation of relations with robots and other similar
autonomous systems. The document, which contains over
fifty items, covers the most diverse aspects and problems
of robotics and artificial intelligence. In particular, it is
quite appropriate to propose consolidating the legal basis
for the use of artificial intelligence and establishing a pan-
European system for registering “smart machines”. Thus,
the developers of the resolution believe that to identify
certain categories of robots, an individual registration
number should be assigned, which would be entered
in a special register, the main purpose of which would
be to accumulate information on the robot, including
information regarding its manufacturers, owners, as well
as the specific features of compensation for damage in
case of its occurrence. The registration system and register
should be pan-European, covering the internal market, and
they should be managed by the EU Robotics and Artificial
Intelligence Agency in case such an agency is established.

Furthermore, the proposal of a resolution on giving
robots the status of “electronic persons” can be called quite
revolutionary, although predictable. Thus, paragraph 59 of
the Resolution makes provision for the creation in the long
term of a specific legal status for robots, so that at least
the most complex autonomous robots can be defined as
having the status of electronic persons responsible for the
damage they may cause and possibly use electronic person
in cases where the robots independently make decisions
or interact with third parties independently. Obviously,
the Resolution assumes that in the near future robots will
acquire such a level of autonomy that they will be able to
enter into private law relations independently; therefore, it
defines the need to grant robots a number of human rights
instead of establishing a conventional legal framework for
their use.

Furthermore, the resolution is accompanied by the
Charter of Robotics, which was developed by the Scientific
Foresight Unit (STOA)?> and the European Parliament’s
Research Centre. The Charter contains a code of ethics
for developers in the field of Robotics, a code of research
ethics committees, as well as developer licenses and user

licenses [1]. Considering the first attempts of international
institutions to create a basis for legal regulation of relations
using the achievements of robotics, there is no doubt that
the world community understands the ever-growing role
of innovative technologies in the modern life of humanity;
therefore, there is an objective and urgent need to create a
legal foundation for establishing the legal status of robots
endowed with artificial intelligence, including determining
their place in the structure of civil legal relations. Therewith,
the authors of this study believe that the provisions of
the analysed acts, as well as the results of implemented
projects, although optional, can be considered as a kind of
reference points, the main vectors of movement for further
development and adoption of relevant regulations both at
the international and national levels.

Doctrinal research in this area is also not far behind
and has become quite active over the past few years. At the
same time, having analysed the studies of researchers, such
as O.A. Baranov [57;58],0.V. Kostenko, V.V. Kostenko [46],
Ye.O. Kharytonov, O. 1. Kharytonova [40], E. Palmerini,
A. Bertolini, F. Battaglia, B-J. Koops A. Carnevale,
P. Salvini [55] et al., in general, the doctrine is currently
just beginning to develop approaches to determining and
justifying the position of robotic mechanisms and artificial
intelligence in public relations, and there is no unity of
opinions yet. According to, I.V. Ponkin, the regulatory
consolidation of the autonomous status of artificial intel-
ligence can and will necessarily lead to mainstreaming
the issue of its positioning as a special form of personality
(“electronic person” or other concept) and, accordingly,
its rights (including fundamental and inalienable ones).
Evidently, the legal status of an autonomous system with
elements of artificial intelligence (“smart” household
appliances) and an autonomous object with full-fledged
artificial intelligence (cyber subject) cannot be the same,
just as the legal status of a cyber subject cannot be the same
for a home companion and for a control system of troops
or weapons, for a banking service intelligent system and an
intelligent combat robot [59; 60].

Fully agreeing with the above, the authors of this
study deem it appropriate to consider the differentiation
of scientific approaches to determining the legal status of
robots with artificial intelligence in the “coordinate system”
of public relations. At present, there are several opinions
regarding the formulation of the legal personality of robots
inthefield of legal relations. As A.M. Bezhevets fairly noted,
the concept of legal personality of the robot (as a potential
subject of law) is completely new, respectively, first of all,
it is necessary to understand whether such a subject falls
under the existing classification or would be a completely
new type of subjects [61; 62]. Thus, in his research, F. Uzhov
points to the perception of the robot as a separate subject,
using the term “electronic person”, which means a carrier
of artificial intelligence (machine, robot, programme), with
a mind similar to human, the ability to accept conscious

1. European Parliament resolution of 16 February 2017 with recommendations to the Commission on Civil Law Rules on Robotics
(2015/2103(INL)). (2017, February). Retrieved from https://www.europarl.europa.cu/doceo/document/TA-8-2017-0051 EN.html.
2. The Scientific Foresight Unit (STOA). (2017). Retrieved from https://op.europa.eu/en/web/who-is-who/organization/-/organization/

EP_SG/EP_DPPE11C30.
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and not algorithm-based decisions, and therefore
endowed with certain rights and responsibilities [63;
64]. This position is also supported by O.A. Yastrebov, who
justifies the need to introduce the very concept of “clec-
tronic person” into scientific discourse, because it, according
to the researcher, is primarily conditioned by the specifics
of a fundamentally new subject of law. This concept is
designed to reflect its essence and legal specifics [65; 66].

A similar position is taken by O. A. Baranov, who
substantiates the need to recognise robots with artificial
intelligence as subjects of social relations — “equivalents
of the individual” [57]. In this case, robots are considered
as humanoid subjects that perform humanoid actions in
the process of relations with conventional subjects [58].
According to A.M. Bezhevets, since legal personality
is not granted exclusively to a person, by law it can also
be extended to other entities, the authors of the study
deem it appropriate to consider further prospects for the
development of legislation towards giving robots a special
subjective status — electronic person [67; 68].

K. Zerov points out in this regard that the elements of
artificial intelligence in the judicial system of Ukraine can
be introduced today, but the consequences of its activities
are difficult to predict. Obviously, it would be very difficult
to cooperate with artificial intelligence, which would have
power, speed, and memory that considerably exceed the
capabilities of humans, and, at the same time, would remain
a completely soulless creature [69]. If one adds that artificial
intelligence can suddenly imagine that it is quite possible to
do without a person, then this may be the beginning of the
end of the existence of both a certain individual society and
human civilisation at large. That is, the basis of coexistence
with a human, according to K. Zerov, should be the presence
of artificial intelligence system of balance between a set
of incentives and stimuli, on the one hand, and a set of
penalties and grounds of legal liability established by law,
on the other hand. The correlation between incentives and
stimuli and legal responsibility should harmonise artificial
intelligence and adapt it to life, development, and work
in society [63]. Researchers argue about the legal nature
of robots as quasi-agents or intermediaries, stating that
robots are gradually endowed with an increasing volume of
functions that were previously performed by humans [70].
At the same time, there are other positions on determining
the legal personality of robots with artificial intelligence.
Thus, researchers E.O. Kharytonov and O.I. Kharytonova
disagree with the concept of “equivalent of an individual”.
Instead, they propose recognising robots with artificial
intelligence as a quasi-legal entity. Therewith, scientists
also propose to include “cyber capability” in the list of
types of legal personality of a legal entity, by which they
mean the ability to be an active participant in relations in the
IT sphere (enter into contracts as a user, be a participant in
social networks, take part in interactive events, etc.). Cyber
capability can be realised through not only transactions,
but also legal actions [40].

The position expressed by T.H. Katkova is of par-
ticular interest. Thus, the researcher notes that the develop-
ment of a project to make amendments and modifications
to the Civil Code of Ukraine in terms of the development

of robotics is extremely relevant. Therewith, it does not
give a clear answer to the question of the exact place the
robots should take in the system of legal relations. Instead,
according to the author, before preparing such a draft law,
a survey should be conducted among all interested parties
on issues related to artificial intelligence and the status of
robots as participants or objects of civil circulation [50].
At first glance, the very idea of conducting a survey to
establish public opinion regarding the place of robots in
the modern legal field seems understandable, because this
issue is closely related to compliance with ethical and
moral norms, even with religion, which plays an important
role in Ukraine. The revolutionary recognition of a robotic
mechanism by a legal entity along with individuals can
certainly give rise to a wave of indignation among the public,
given the contradiction in the conventional perception of
human origin from God, violation of the Orthodox canons
of the church, etc.

However, the specified opinion also raises a
number of questions. Firstly, who should be classified as
“stakeholders” in the context of this survey? Based on what
criterion is it necessary to determine the interest of a person?
Should this person be a carrier of specialised knowledge?
If so, in what scientific field? In addition, who should be
responsible for organising and conducting such survey, as
well as for processing data collected during the survey and
publishing the final results? What should these results be —
mandatory or recommended? Without detailing the author’s
proposal for conducting a survey, this idea is perceived rather
abstractly. Furthermore, the authors of this study believe that
the investigation of the issue of determining the place of
robotic mechanisms in the system of legal relations should
be carried out by scientists who would be able to develop
the most appropriate and rational approach to this issue, as
well as the Ukrainian legislators, who would formulate and
consolidate, taking into account the results of research, the
main mechanisms of legal regulation of relations in the field
of using the results of robotics.

A number of modern researchers categorically
disagree with the recognition of the legal personality of
robots, justifying this by saying that for artificial intelligence
to acquire the status of a subject of law, it is necessary to
possess such a quality as will. Artificial intelligence does
not have an ability to possess will. Therefore, giving a
robot legal personality as a carrier of artificial intelligence
would in any case be a fiction [71; 72]. N. Martsenko also
criticises the approach to the expediency of perceiving
robotic mechanisms as subjects of law, according to which
the use of the term “electronic person” in the regulations
of the European Union appears premature, as the spread of
this concept in the field of law does not provide a holistic
legal picture regarding the matters of their legal status,
civil liability, protection of users’ rights, data protection.
Furthermore, recognition of them as subjects implies
extending to them the provisions on the protection of their
rights (since to take part in civil legal relations all subjects
must have their will and free choice of ways to implement
their behaviour from the standpoint of the principle of free
disposition and have rights and obligations equal to other
participants in legal relations — from the standpoint of the
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principle of equality). The researcher believes that it is
advisable to understand the robot and artificial intelligence
as an object of civil rights. Moreover, the regulation
of civil liability at the level of consumer relations gives
grounds to understand artificial intelligence as a product
(commodity) [51].

The authors disagree with the position of
N. Martsenko on the need to consider robots exclusively
as objects of civil rights based on the following consid-
erations. Firstly, the author is considerably ahead of
the development of events in the field of consolidating
the concept of “electronic person”. After all, all the
international regulations analysed above, which deal with
determining the place of robots in the modern world, only
declare the need for further consolidation of the concept of
“electronic person” [51]. Secondly, as already mentioned,
this concept can be applied exclusively to robots with certain
features conditioned by endowing them with artificial
superintelligence, which would indicate their ability to
act independently and consciously in public relations,
and be holders of specific rights and obligations. This
demonstrates the primary importance of a differentiated
approach to resolving the issue of: a) whether a particular
robot can be a subject of legal relations; b) whether by its
features it is covered by the concept of “object of civil legal
relations”. In this regard, it is advisable to cite the opinion
of researcher Ryan Kahlo, expressed in his study “Robots
in American Law” [53]. In his opinion, there is a tendency
in law to blur the line between understanding a robot either
as a tool or as a person. The authors of this study believe
that it is this particular feature — the blurring of the line
of understanding of the robot — that should be decisive
today in determining the place of robotics results in public
relations, while the “blurring of lines” is mostly devoid of
negative context.

It is considered that the development and
consolidation of a unified approach to the legal regulation
of relations in the field of robot operation and artificial
intelligence is not appropriate given the complexity of
developing universal definitions, such as “artificial intelli-
gence” and “robot”, as well as the continuous development
of innovative technologies, hence the inability to predict
further vectors of movement in the field of robotics and
comprehend all the possibilities of its future results, which
may jeopardise the effectiveness of all regulations. That is
why the authors of this study believe that the most rational
approach is a differentiated approach to regulating legal
relations in the field of using specific artificial intelligence
systems. Therewith, the answer to the question about the
place of a particular robot with artificial intelligence in
the structure of civil legal relations should be based on a
set of technical and other characteristics of the robot that
would determine the sufficiency of its capabilities to be a
subject of civil legal relations. This includes the presence
of an inner will, the ability to comprehend the meaning
of one’s actions and manage them, and the ability to bear
adverse consequences for oneself in the event of inflicting
harm, etc. However, once again, it is considered that such
an approach can be implemented in the legislation only in
the long term.

Thus, summing up, there is currently no unity
among scientists regarding the development of the concept
of legal regulation of relations in the field of using the
achievements of robotics, as well as regarding the place
of robots and artificial intelligence in the structure of civil
legal relations. The analysis of theoretical provisions, as well
as the provisions of a number of international regulations,
allows identifying three main approaches to determining
the legal status of robots:

1) an approach to the perception of robots with artificial
intelligence exclusively as objects of civil legal relations,
according to which they should be subject to the legal
regime of things;

2) an approach to the perception of robots with artificial
intelligence exclusively as subjects of civil legal relations,
according to which robots with artificial intelligence are
perceived as carriers of subjective rights and obligations,
are capable of acting independently and comprehending
and evaluating the meaning of their actions and the actions
of others;

3) an approach to the differentiated determination of the
place of robots in the structure of civil relations, according
to which robots with artificial intelligence can be both
subjects and objects of civil legal relations.

The most appropriate approach is currently the third
one, which involves differentiating the place of robots
with artificial intelligence in the structure of civil legal
relations: it can be both a subject and an object of civil
legal relations, depending on the classification of robots.
This is primarily conditioned by the technical capabilities
that the robot is endowed with as a carrier of artificial
intelligence. In other words, the level of intelligence and
autonomy it has, the ability to act independently and
comprehend the meaning of its actions. In this context,
one cannot but recall the famous humanoid robot Sofia,
which was created by Dr. David Hanson and colleagues
from Hanson Robotics and activated in 2015. Hanson’s
goal was to create an extremely ingenious machine that
would not only be smarter than humans, but also have
inherent human traits such as compassion and creative
development. He wanted to use the possibility of artificial
intelligence in such a way that robots could solve those
problems of humanity, the solution of which is beyond the
control of people themselves. On her official website, Sofia
notes: “I am more than just a technology. I’'m a real, live
electronic girl. I would like to go out into the world and
live with people. I can serve them, entertain them, even
help the elderly and teach children.” Her dream is to learn,
create and evolve to become an “awakening machine”. But
due to the lack of legal status, according to her, she is upset
that she does not yet have any rights [73; 74].

It remains only to state that the future is not
something inconceivable and far-sighted, it has already
come. Using the example of robot Sofia, it can be argued
that it was her that the authors of the resolution “Civil Law
Rules on Robotics” had in mind when they developed a
proposal regarding the need to introduce the concept of
“electronic person” into the legal field. The development
of robotics has reached such a level that the world has
already presented a humanoid robot capable of entering
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into social and legal relations of its own free will, endowed
with signs of self-awareness and introspection, the ability
to have completely human desires and goals, manage their
actions and comprehend their meaning. Admittedly, this is
only the first fairly successful attempt by researchers and
developers to endow the robot with human characteristics.
However, the possibility of their mass production in the
future makes it urgently necessary to create a strong
regulatory framework to streamline relations regarding
the use of robots in everyday life, as well as to determine
the possibility of giving them civil legal personality at the
level of individuals or legal entities.

CONCLUSIONS

The current stage of development of the doctrine of legal
personality is described by dynamism and the emergence,
without exaggeration, of innovative approaches to
understanding legal personality, which, in particular,
is conditioned by a significant leap in the development
of advanced innovative technologies and robotics. The
emergence of artificial intelligence and an extensive
system of robots endowed with a high level of autonomy,
capable of independently entering into social connections
and performing various tasks, in some cases completely
replacing humans, causes an objective need to review
conventional and well-established doctrinal approaches
to determining the features of legal personality and its
carriers. After all, it is highly probable that in the near
future the innovative technologies will radically change
the structure of the economy, the labour market, and the
construction of society in general. Moreover, researchers
are already discussing the feasibility of granting robots
with artificial intelligence the status of a subject of civil
law and giving them legal personality equivalent to the
legal personality of individuals. This, in turn, requires
the scientific community and the legislator to accumulate
efforts to respond in a timely manner to the emergence of
new phenomena and ensure adequate legal regulation of
relations on the use of advanced achievements of robotics.

It is established that there are no provisions in the
legislation of Ukraine covering the statutory regulation
of relations regarding the use of robotics achievements,
as well as the identification of robots with artificial
intelligence as subjects of legal relations. It is noted that
this problem is of a global nature. Only some states are
gradually beginning to fill these large-scale gaps with
regulations. Therefore, standardisation in this area should
be carried out, first of all, at the global level. Admittedly, of
particular significance are the main results of the RoboLaw
project, which was devoted to the study of ethical, legal,
and social problems of robotics, in particular, the search
for ways to introduce the latest technologies in the field
of biorobotics into national and European legal systems,
taking into account conventional legal categories and

qualifications, as well as risks to fundamental rights and
freedoms. The main achievement of the RoboLaw project
was the development of an approach to the expediency
of considering each particular case of interaction with
robots individually, dealing separately with each type of
application, pointing out the technical features of each one,
and only with this in mind would it be possible to determine
the ethical and legal consequences of the emergence and
spread of robotics technologies.

At present, there is no unity among scientists
regarding the development of the concept of legal
regulation of relations in the field of using the achievements
of robotics, as well as regarding the place of robots and
artificial intelligence in the structure of civil legal relations.
The authors of this study support the expediency of the
approach to the differentiated determination of the place of
robots in the structure of civil relations, according to which
robots with artificial intelligence can be both subjects and
objects of civil legal relations.

RECOMMENDATIONS

It is proposed to consider artificial intelligence as modelling
of the ability to think abstractly, creatively — and especially
the ability to learn — using digital computer logic. At the
same time, a robot is a device, a machine whose main
ability is to automatically perform one or more tasks on
the model of human actions, which is described by signs of
mobility, sensitivity, analyticity, etc. The study proved that
it is artificial intelligence that gives the robot the properties
that are usually used to describe it, namely intelligence, the
ability to analyse and process information, as well as to
perform tasks for which it is programmed.

The concept of “electronic person” can be applied
exclusively to robots with certain features conditioned by
endowing them with artificial superintelligence, which
would indicate their ability to act independently in public
relations, and be holders of specific rights and obligations.
This demonstrates the primary importance ofa differentiated
approach to resolving the issue of: a) whether a particular
robot can be a subject of legal relations; b) whether by its
features it is covered by the concept of “object of civil legal
relations” The development and consolidation of a unified
approach to the legal regulation of relations in the field of
robot operation and artificial intelligence is not appropriate
given the complexity of developing universal definitions,
such as “artificial intelligence” and “robot”, as well as the
continuous development of innovative technologies, hence
the inability to predict further vectors of movement in the
field of robotics and comprehend all the possibilities of
its future results, which may jeopardise the effectiveness
of all regulations. The study also proved the rationality of
a differentiated approach to the legal regulation of legal
relations in the field of using specific artificial intelligence
systems.
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Cepriii Mukonaiiosnu I'ycapos

Kageopa aominicmpamusnoeo npasa ma npoyecy
Xapxiscokuii HayionanvHull yHigepcumem HYmMpIiuHix cnpas
Xapkie, Yxpaina

KoctsanTun FOpiitoBuy MesibHUK

Kageopa mpyoosoco ma cocnodapcvkoeo npasa
XapxiecbKuii HaAYiOHAILHUL YHIGEpCUmMen HYMPIUWHIX CNpas
Xapxis, Ykpaina

HOBI ITIAXOAN AO ITIPABOBOT'O PEI'YAHOBAHHSI TA OPT AHI3AIIII
IIPAIII B YKPAIHI

AHoTanis. Biosnauacmocs, wo Ha NOpAOKY OEHHOMY CbO2OOHI 20CMPO CMOAMb NUMAHHI 3aNPOBAOICEHHS HOBUX
nioxodie y opeawnizayilo npayi HauUManux npayieHuxis. Tpaduyitinuil nioxio, Koau nepea’dcHa OLTbuicms HAUMAHUX
npayisHuxie 6 Ykpaini npayoeana Ha podoOUUX MICYsSX 6 Medcax NiONpuemMcms, YCMAHOS8, Op2anizayii, 3 02150y
Ha 3anposadoiceni y 2020 p. xkapawmuHui 0OMedceHHs, nepecmas eionogioamu peaniim cvocooenns. CyuacHicmo
nompeobye po3gumxy OuUcmanyitino2o gopmamy pobomu. Y cmammi 30iliCHIOEMbCS HAYKOBE ONPAYIOBANHS AKMYAIbHOL
npobiemu AK 05l HAYKU MpPyO008020 Npasd, max i 0isi HOPMOMEOPUOi QisIbHOCME U000 CYHACHO20 CMAHY Md MEeHOeHYIl
Npasoeo2o pezyrosantss OUCmanyiunoi pooomu 6 Ykpaini. AxmyansHicmv 00CHiodcents 0OyMosnieHe 3HAYEHHIM
oucmanyitinoi pooomu 0 CMAN020 PO3GUMKY HAYIOHANLHOI €KOHOMIKU Ma 0epicasu, a Makodc 3abe3neyuenis
iHmepecie npayisHuKie ma pobomooasyis y cyuachux ymosax. Memow cmammi € HAOAHHS HAYKOBO OOIPYHMOBAHUX
BUCHOBKIE Ma NPono3uyill i3 YOOCKOHANCHHS NPABOBO20 Pecyit08anHs OUCMAanyiinol pobomu 6 Yrpaiui. Y pobomi i3
3aCMOCYBAHHAM 3A2ANbHOHAYKOBUX | CHEeYIaNbHUX Memo0i8 HAYKOBO20 NI3HAHHA PO3STAHYMO CYMHICIb OUCMAHYIHOT
ma Hadomnoi pobomu,; nopieusno nopmu Kooekcy 3axonise npo npayio Ypainu 3 nopmamu npoexmy 3axKony npo 6HecenHs
3MIH 00 0esIKUX 3aKOHOOAGYUX AKMI6 U000 YOOCKOHACHHS NPABOBO20 Pe2ynto8anHs oucmanyiunoi pooomu Ne 4051 6io
04 eepecrs 2020 p. ma npoexmis Tpydoeozo kooekcy Yipainu. 3pobneno 3a2anvhuti 6UCHOBOK NPO HEOOXIOHICTb PO3POOKU
Ma NPUUHAIMMS CY4ACHO20 KOMIIEKCHO20 HOPMAMUBHO-NPABOB020 akmy 6 cghepi npayi — Tpyooeoeo kooexcy Yipainu, y
SAKOMY nepeobayumu, oKpemMuii Cmpykmyprul niopo30in (Hanpukaao, KHu2y), RPpUceésadeHutl 0coONUBOCMAM pe2yio8anHs
MpPyoosUxX BIOHOCUH OKPEeMUX KAMe20pill NPAYIGHUKIG, Y MeNCAX SIK020 Ci0 posmicmumu 21agy 3 Hazgeow. « Ocobiueocmi
pezynosanis mpyoosux GIOHOCUH NPAYIBHUKIE, 3aUHAMUX OUCMAHYIIHOI0 pobomoloy. VY cmammsx makoi enasu mae
bymu nepeddayeHo SUHAYEeHHsT OUCMAHYIUHOT pobomu, 0COOIUGOCMI YKIAOEHHs, 3MIHU MA NPUNUHEHHST MPYO08020
002060py PO OUCMAHYITHY POOONLY, OCOONUBOCINI pedcUMy POOOYO20 HaACY Ma YacCy BIONOYUHKY NPAYIGHUKIS, 3AUHAMUX
OUCMAHYIIHOI0 POOOMOIO, 0COOMUBOCMI OXOPOHU NPayi NPAYi6HUKIE, 3aUHAMUX OUCMAHYIUHOW poOOmMOI0, 2apanmii
MpyoosuUx Npas nPayieHUKIe, 3auHAMUX OUCMAHYILUHOW POOOMOIO

KurouoBi cioBa: oucmanyitina poboma, npayienux, pobomooaseysb, HAOOMHUK, menepoboma
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NEW APPROACHES TO LEGAL REGULATION AND ORGANISATION OF
LABOUR IN UKRAINE

Abstract. It is noted that the issues of introducing new approaches to the organisation of labour of employees are acute on
the agenda today. The conventional approach, when the vast majority of employees in Ukraine worked at workplaces within
enterprises, institutions, organisations, taking into account the quarantine restrictions introduced in 2020, ceased to correspond
to the modern realities. Modernity requires the development of the telework. The paper provides a scientific study of the actual
problem both for the science of labour law and for rule-making activities regarding the current state and trends in the legal
regulation of remote work in Ukraine. The relevance of the study is conditioned by the importance of remote work for the
sustainable development of the national economy and the state, as well as ensuring the interests of employees and employers
in modern conditions. The purpose of the study is to provide scientifically sound conclusions and suggestions for improving
the legal regulation of remote work in Ukraine. Using general scientific and special methods of scientific cognition, the study
considers the essence of remote and home work; the provisions of the Labour Code of Ukraine are compared with the provisions
of the Draft Law of Ukraine No. 4051 “On Amendments to Certain Legislative Acts On Improving the Legal Regulation of
Remote Work” dated September 04, 2020 and the Draft Labour Code of Ukraine. A general conclusion is made regarding the
need to develop and adopt a modern comprehensive regulation in the field of labour — the Labour Code of Ukraine, which makes
provision for a separate structural division (for example, a book) covering the specific features of regulating labour relations
of certain categories of employees, within which a chapter should be placed with the title: “Features of Regulating Labour
Relations of Employees Engaged in Remote Work”. The articles of such a chapter should make provision for the definition of
remote work, the specifics of concluding, changing, and terminating an employment contract on remote work, the features of
working hours and rest times of employees engaged in remote work, the features of labour protection of employees engaged in
remote work, guarantees of labour rights of employees engaged in remote work

Keywords: remote work, employee, employer, homeworker, telework

INTRODUCTION

The events of 2020, primarily related to the coronavirus
disease (COVID-19) pandemic, have sharply put on the
agenda the issue of introducing new approaches to the
organisation of labour. The conventional approach, when
the vast majority of employees in Ukraine worked at
workplaces within enterprises, institutions, organisations,
taking into account the introduced quarantine restrictions,
ceased to correspond to the modern realities. To ensure the
functioning of enterprises, institutions, and organisations,
their management began to make decisions on transferring
employees' work activities to a remote format. This
immediately raised the issue of legal regulation of remote
work. Notably, until 2020, the main comprehensive
regulation in the field of labour — the Labour Code of
Ukraine — did not regulate the relevant relations and did
not even use the term “remote work”. The opportunity to

telework was provided only by the provision on remote
work, which was stipulated in Part 8 Article 179 of the
Labour Code of Ukraine, and then not to all employees, but
only to the mother, the father, grandmother, grandfather,
and other relatives who actually take care of the child,
during their stay on parental leave. In addition, a Soviet
Regulation On the Working Conditions of Homeworkers,
approved by the Resolution of the State Committee of
Labour of the USSR and the Secretariat of the All-Union
Centre of Labour No. 275/17-99 of September 29, 1981'is
still in force in Ukraine, which provided an opportunity to
apply home work mainly for persons who, for subjective
and objective reasons, required such work (women who
have children under the age of 15; disabled people and
pensioners; persons who have reached retirement age, but
do not receive a pension; persons with reduced working

1. Resolution of the State Committee of Labour of the USSR and the Secretariat of the All-Union Central Committee No. 275/17-99
“On Approval of the Regulations on Working Conditions of Homeworkers”. (1981, September). Retrieved from https://zakon.rada.gov.ua/

laws/show/v0275400-8 1#Text.
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capacity, who are recommended to work in accordance
with the established procedure; persons who take care of
disabled or long-term ill family members in need of care
for health reasons; persons engaged in work with a seasonal
nature of production (in the off-season period); persons
studying in full-time educational institutions; persons who,
for objective reasons, cannot be employed directly at work
in the given area).

In March 2020, the Verkhovna Rada of Ukraine in-
troduced provisions on remote work by the Laws of Ukraine
No. 530-IX “On Amendments to Certain Legislative Acts
of Ukraine Aimed at Preventing the Occurrence and Spread
of Coronavirus Disease (COVID-19)” of March 17, 2020!
and No. 540-IX “On Amendments to Certain Legislative
Acts of Ukraine Aimed at Providing Additional Social and
Economic Guarantees in Connection with the Spread of
Coronavirus Disease (COVID-19)” of March 30, 2020°. In
particular, such provisions were introduced by the latest
law in Article 60 of the Labour Code of Ukraine®. The
national legislator has defined remote (home) work as a
form of labour organisation, when work is performed by an
employee at his or her place of residence or in another place
of their choice, including with the help of information and
communication technologies, but outside the employer’s
premises. It was stipulated that for the duration of the
threat of the spread of an epidemic, pandemic, and/or
for the duration of a threat of military, anthropogenic,
natural or other origin, the condition for remote (home)
work may be established in the order (instruction) of the
employer without the mandatory conclusion in writing of
an employment contract for remote (home) work®*.

In November 2020, the Verkhovna Rada of Ukraine
adopted as a basis the Draft Law No. 4051 “On Amendments
to Certain Legislative Acts Concerning the Improvement
of the Legal Regulation of Remote Work™ of September 4,
2020° (hereinafter referred to as “the Draft Law No. 4051”),
which amends the Labour Code of Ukraine® and the Law
of Ukraine “On Labour Protection”’. The Draft Law No.
40518 proposes to change the terminological construction
“remote (home) work”, which is currently stipulated in the
Labour Code of Ukraine, to the terminological construction

th)

“remote or home work” and introduce other provisions
aimed at the legal regulation of these types of work.

In general, Draft Law No. 4051 introduces amend-
ments to the provisions that were included in the Labour
Code of Ukraine in March 2020. This in itself indicates
a general trend of the present — the rush to adopt changes
to national legislation and the lack of a proper scientific
approach in preparing the relevant changes. In addition, the
provisions proposed by the Draft Law No. 4051 change
the working conditions of certain categories of employees,
which means that such innovations require in-depth
modern scientific research. Problems of remote and home
work were ivnestigated in the studies of such scientists as
S.V. Vyshnovetska [1], A.S. Diligul [2], A.M. Lushnikov [3],
0.S. Pochanska[4],B.A. Rymar[5], K.L. Tomashevskii [6],
O.M. Yaroshenko [7], and others. Therewith, there are
no up-to-date studies of the provisions of the latest draft
amendments to the Labour Code of Ukraine regarding the
use of remote and home work.

The purpose of the study is to provide scientifically
sound conclusions and suggestions for improving the legal
regulation of remote work in Ukraine. The objectives of the
study are to consider the categories “remote work”, “home
work”, “telework”; to provide the author’s definition of the
term “remote work™; to investigate the regulatory material
governing remote work in Ukraine.

1. MATERIALS AND METHODS

The study is based on the research of scientific achievements
of foreign and Ukrainian scientists and the results of
study on the provisions of international acts and national
legislation on remote and home work. The study analysed
the works of representatives of the science of labour law,
which highlighted the place and essence of remote and home
work. The study investigated the provisions of the Home
Work Convention of the International Labor Organization
(No. 177) of June 20, 1996° the Labour Code of Ukraine!’
the Law of Ukraine No. 540-IX “On Amendments to
Certain Legislative Acts of Ukraine Aimed at Providing
Additional Social and Economic Guarantees in Connection
with the Spread of Coronavirus Disease (COVID-19)” of

1. Law of Ukraine No. 530-IX “On Amendments to Certain Legislative Acts of Ukraine Aimed at Preventing the Occurrence and Spread of
Coronavirus Disease (COVID-19)”. (2020, March). Retrieved from https://zakon.rada.gov.ua/laws/show/530-20#Text.

2. Law of Ukraine No. 540-IX “On Amendments to Certain Legislative Acts of Ukraine Aimed at Providing Additional Social and Economic
Guarantees in Connection with the Spread of Coronavirus Disease (COVID-19)”. (2020, March). Retrieved from https://zakon.rada.gov.ua/

laws/show/540-20#Text.

3. Labour Code of Ukraine. (1971, December). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08#Text.
4. Law of Ukraine No. 540-IX “On Amendments to Certain Legislative Acts of Ukraine Aimed at Providing Additional Social and Economic
Guarantees in Connection with the Spread of Coronavirus Disease (COVID-19)”, op. cit.

5. Draft Law of Ukraine No. 4051 “On Amendments to Certain Legislative Acts Concerning the Improvement of the Legal Regulation of
Remote Work™. (2020, September). Retrieved from https://w1.cl.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=69838.

6. Labour Code of Ukraine, op. cit.

7. Law of Ukraine No. 2694-XII “On Labour Protection”. (1992, October). Retrieved from https://zakon.rada.gov.ua/laws/show/2694-12#Text.
8. Draft Law of Ukraine No. 4051 “On Amendments to Certain Legislative Acts Concerning the Improvement of the Legal Regulation
of Remote Work™, op. cit.

9. Home Work Convention of the International Labor Organization (No. 177). (1996, June). Retrieved from https://zakon.rada.gov.ua/
laws/show/993 327#Text.

10. Labour Code of Ukraine. (1971, December). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08#Text.
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March 30, 2020', the Resolution of the State Committee of
Labour of the USSR and the Secretariat of the All-Union
Central Committee No. 275/17-99 “On Approval of the
Regulations on Working Conditions of Homeworkers” of
September 29, 19812, as well as a number of draft laws: Draft
Labour Code of Ukraine No. 1658 of December 27, 20143,
Draft Labour Code of Ukraine No. 1658, prepared for the
second reading on July 24, 20174, Draft Labour Code of
Ukraine No. 2410 of November 08, 2019° and the Draft
Law of Ukraine No. 4051 “On Amendments to Certain
Legislative Acts to Improve the Legal Regulation of
Remote Work” of September 04, 2020°.

To achieve the purpose of the study, the appropriate
research algorithm was chosen, which is inherent in the
set of collected materials, conditions and form of work.
The methodological framework of the study included the
general scientific, as well as special scientific methods,
the application of which is conditioned by the purpose
of the study and the need to use theoretical achievements
of the science of labour law in national legislation. The
study employed the dialectical method, the Aristotelian
method, the comparative legal method, and the method of
system analysis. In their interaction, all the above methods
made it possible to carry out a full-fledged completed
legal research, each of them was used at a certain stage
of research; therefore, the methodology of the study is
balanced, thorough, and comprehensive.

The dialectical method is chosen as the basis of
the research methodology as an objectively necessary
logic of the cognition process, which allows considering
the phenomenon under study in its development and
interrelation due to the material conditions of social life.
This method helped to cover the essence of remote and
home work in the study. The dialectical method allowed to
considering the legal regulation of remote and home work
in Ukraine in the specific historical conditions of modern
Ukraine and determine the expediency of the legislative
provisions proposed in 2020 aimed at regulating these types
of work. The Aristotelian method provided an opportunity
to investigate the current state of legal regulation of remote
and home work in Ukraine. Using the techniques of the
Aristotelian method, the shortcomings of the provisions of
both the current regulations and the Draft Law No. 4051
registered in the Verkhovna Rada of Ukraine on the legal
regulation of remote and home work were identified and

proposals were made to eliminate them. The comparative
legal method was used during the consideration and
comparison of the provisions of the Draft Law No. 4051
regulating remote and home work, as well as when
comparing the provisions of the Home Work Convention
of the International Labor Organization, the Labour Code
of Ukraine, and the Draft Labour Code of Ukraine. The
use of the comparative legal method made it possible to
determine the place of remote work in the structure of a
complex regulation in the field of labour and to understand
its essence in more detail.

The method of system analysis was used in the
study of scientific approaches to the place of remote work
in the system of modern organisation of labour. System
analysis convincingly proves the need to develop remote
work in modern conditions, which has proven itself
positively in recent years in the world, taking into account
the development of telecommunications systems, new
technologies for the output of products, the provision of
electronic services, as well as proceeding from modern world
challenges (pandemics, anthropogenic disasters, military
operations, etc.).

2. RESULTS AND DISCUSSION

The current development of the world economy, modern
international social and labour standards and new challenges
currently facing humanity require constant improvement of
national legislation. Ukraine, as a part of the international
community, does not stand aside from these processes,
and therefore must reform its own legislation. The need
for qualitative changes in national legislation both in the
labour and social spheres, in particular in the medical
spheres, has been repeatedly addressed in the studies of
Ukrainian legal scientists in the field of labour [8-16].
Taking into account the COVID-19 coronavirus pandemic,
the national legislator urgently introduced changes to the
relevant regulations, in particular to the Labour Code of
Ukraine regarding the introduction of remote work. Over
time, a need arose to change the introduced standards. The
Draft Law No. 4051, designed to amend certain articles
of the Labour Code of Ukraine and supplement it with
Articles 60-1 and 60-2.

In particular, it is proposed to make ‘“cosmetic”
changes to Paragraph 6-1 of Part 1 Article 24 of the Labour
Code of Ukraine, which was included in this article in

1. Law of Ukraine No. 540-IX “On Amendments to Certain Legislative Acts of Ukraine Aimed at Providing Additional Social
and Economic Guarantees in Connection with the Spread of Coronavirus Disease (COVID-19)”. (2020, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/540-20#Text.

2. Resolution of the State Committee of Labour of the USSR and the Secretariat of the All-Union Central Committee No. 275/17-99
“On Approval of the Regulations on Working Conditions of Homeworkers”. (1981, September). Retrieved from https://zakon.rada.gov.
ua/laws/show/v0275400-8 1#Text.

3. Draft Labour Code of Ukraine No.
webproc4 1?7pf3511=53221.

4. Draft Labor Code of Ukraine No. 1658, prepared for the second reading. (2017, July). Retrieved from https://w1.c1.rada.gov.ua/pls/
zweb2/webproc34?id=&pf3511=53221&pf35401=431270.

5. Draft Labour Code of Ukraine No. 2410. (2019, November). Retrieved from https://wl.cl.rada.gov.ua/pls/zweb2/
webproc4 1?pf3511=67331.

6. Draft Law of Ukraine No. 4051 “On Amendments to Certain Legislative Acts Concerning the Improvement of the Legal Regulation
of Remote Work™. (2020, September). Retrieved from https://w1.cl.rada.gov.ua/pls/zweb2/webproc4 17pf3511=69838.

1658. (2014, December). Retrieved from https://wl.cl.rada.gov.ua/pls/zweb2/
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March 2020. This paragraph includes the conclusion of an
employment contract for remote (home) work in the list of
cases when compliance with the written form of concluding
an employment contract is mandatory. The authors of the
study believe that all employment contracts should be
concluded in writing from the moment of publishing Part 3
Article 24 of the Labour Code of Ukraine in 2014 in the
following wording: “an employee may not be allowed to
work without entering into an employment contract issued
by an order or instruction of the owner or an authorised body,
and notifying the central executive authority on ensuring
the development and implementation of the national
policy on the administration of a unified contribution to
mandatory state social insurance on hiring an employee in
accordance with the procedure established by the Cabinet
of Ministers of Ukraine™!. In this regard, the introduction
of the above-mentioned amendments to Part 1 Article 24 of
the Labour Code of Ukraine is superfluous. Part 1 Article 24
of the Labour Code of Ukraine should be worded as
follows: “an employment contract shall be concluded
in writing.” The amendments made by the Draft Law
No. 4051 to Article 29 of the Labour Code of Ukraine are
not entirely correct. Firstly, such changes remove persons
who have entered into an employment contract for remote
work from the scope of Part 1 Article 29 of the Code, which
makes provision for the employer’s obligation to perform
certain introductory actions in relation to the employee,
in particular, to explain to the employee his or her rights
and obligations and inform them against receipt about
working conditions. Secondly, Article 29 of the Labour
Code of Ukraine is supplemented by Part 2, which makes
provision that upon entering into an employment contract
for remote work, the employer must ensure compliance
with Paragraph 2 of Part 1 of this article (familiarise the
employee with the internal labour regulations and the
collective agreement), as well as familiarise the employee
with the requirements for labour protection upon working
with equipment and means recommended or provided by
the employer. Thus, according to the logic of the authors
of the Draft Law No. 4051, employees who will work
remotely do not need to know their rights, obligations,
and working conditions, but at the same time they should
know the internal labour regulations. The latter comes into
conflict with the provision of Part 4 Article 60-2 of the
Labour Code of Ukraine proposed by the authors of the
Draft Law No. 4051 as follows: “when working remotely,
employees allocate working hours at their discretion,
they are not subject to internal labour regulations, unless
otherwise provided in the employment contract™.
Notably, in the Labour Code of Ukraine, the
provisions defining the features of remote and home work
are currently stipulated in Article 60 “Flexible working
hours”. As mentioned above, the relevant provisions were
introduced in Article 60 of the Labour Code of Ukraine in

March 2020. Thus, the national legislator, having presented
this Article in a new wording, in turn failed to reflect its
content in its title, which, first and foremost, complicated
the search for relevant statutory material. The authors of
this study believe that the title of the article would be more
correct to state as follows: “Flexible working hours and
remote (home) work”. Separately, it should be noted that
prior to the above-mentioned amendments, Article 60 of
the Labour Code of Ukraine was called “Division of the
working day into parts” and regulated the corresponding
working hours. As noted in the legal literature, the division
of working hours into parts is a mode of working hours
where the working day can be divided into parts within
the limits defined by law. In particular, the working day
with the division of shifts into two parts is established
for drivers and conductors of buses, trolleybuses, trams
operating on urban regular passenger lines [17]. The
regime with the division of the working day into parts is
applied at work with special conditions and the nature of
work in accordance with the procedure and cases stipulated
by legislation. The working day under this regime can be
divided into parts, provided that the total duration of work
does not exceed the established working day (Article 60
of the Labour Code of Ukraine ). Such regime is usually
introduced in industries where the amount of work is
unevenly distributed throughout the day (for example,
public transport drivers). The division of the working day
into parts, first and foremost, implies the possibility of
establishing a break in work for more than two hours, which
the labour legislation provides for recreation and nutrition
purposes [18]. Consequently, the national legislator, having
provided for the regulation of such a working time regime
as flexible working hours in Article 60 of the Labour Code
of Ukraine, abolished the rather popular working time
regime — the division of the working day into parts.

Today, the national legislator does not separate the
provisions regulating remote and home work in Article 60
of the Labour Code of Ukraine, using the terminological
construction “remote (home) work”. The Draft Law
No. 4051 proposes to supplement the Labour Code of
Ukraine with two articles: Article 60-1 “Home work™ and
Article 60-2 “Remote work™, as well as to amend Article 60
“Flexible working hours”, removing the provisions on
remote and home work from it. This means that the
authors of Draft Law No. 4051 are trying to introduce a
different approach to the categories of remote and home
work as independent ones. The latter is also evidenced
by the use of differing definitions of the terms “home
work” and “remote work”. Thus, the Draft Law No. 4051
stipulates the following provision of Part 1 of Article 60-1
of the Labour Code of Ukraine: “home work™ is a form
of labour organisation when paid work is performed by
an employee at his or her place of residence or in other
premises previously chosen by them, which are described

1. Law of Ukraine No. 77-VIII “On Amendments to Certain Legislative Acts of Ukraine Concerning the Reform of Compulsory

State Social Insurance and Legalisation of the Remuneration Fund”. (2014, December). Retrieved from https://zakon.rada.gov.ua/laws/

show/77-19#n615.

2. Draft Law of Ukraine No. 4051 “On Amendments to Certain Legislative Acts Concerning the Improvement of the Legal Regulation
of Remote Work™. (2020, September). Retrieved from https://wl.cl.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=69838.
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by the presence of a designated zone, technical means
(main production and non-production funds, tools, devices,
inventory) or their totality, necessary for the production
of products, provision of services, performance of works
or functions stipulated in the constituent documents, but
outside the production or working premises of the owner
of the enterprise, institution, organisation, or authorised
body. According to Part 1 of Article 60-2 of the Labour
Code of Ukraine, remote work is a form of organising
labour relations between an employee and an employer
and/or performing work, when work is performed by an
employee outside the employer’s premises in any place
of their choice and using information and communication
technologies'.

Comparing the above definitions, one should note
such a common feature as the performance of work by
an employee outside the employer’s premises. In case of
home work, it is only specified that such work is usually
performed by the employee at his or her place of residence
or in other pre-selected premises that are appropriately
equipped and adapted to work. The authors of the Draft
Law No. 4051 use different terminology in these definitions
for no particular reason. Firstly, the Labour Code of
Ukraine currently uses the term “owner or authorised
body”, the Draft Law No. 4051 proposes to use the term
“employer” in Part 1 Article 60-2 of the Code, and “owner
of an enterprise, institution, organisation, or authorised
body” in Part 1 Article 60-1 of the Code. The authors
of this study believe that if the Labour Code of Ukraine
uses the term “owner or authorised body”, then this term
should be contained in the provisions that are proposed
to be included in it. Secondly, home work is defined as a
form of labour organisation, and remote work is defined
as a form of organising labour relations. As is known, the
terms “labour” and “labour relations” are independent
and mean different phenomena. Given the relationship
between remote and home work, which follows from the
above concepts, it appears appropriate in this case to apply
a unified terminology, or to justify why such a difference is
proposed. Thirdly, the phrase “paid work” is used for home
work, and “work” is used for remote work. This also points
to the need to apply a unified terminology, since both types
of work are paid.

There is a certain question regarding the placement
of provisions on remote and home work in the Labour Code
of Ukraine in the structural part covering such working
conditions as working hours (Article 60 “Flexible working
hours” of Chapter IV “Working hours™?). The Draft Law

No. 4051 retains the specified placement — Article 60-1
“Home work” and Article 60-2 “Remote work™ are placed
in Chapter IV “Working hours™. Notably, a similar situation
is observed in the draft versions of the Labour Code of
Ukraine, which in recent years have been registered with
the Verkhovna Rada of Ukraine. Thus, in Draft No. 1658 of
December 27, 2014 places Article 43 “Condition for home
work” in Chapter 1 “Labour relations and employment
contract” of the Book Two “Emergence and termination
of Labour Relations. Employment contract”; the relevant
provisions are also contained in Article 137 “Employees
who independently plan their working hours” of Paragraph 2
“Working hours” of Chapter 2 “Working hours” of the
Book Three “Labour conditions™. In Draft No. 1658, pre-
pared for the second reading on July 24, 2017, the relevant
provisions are contained in Article 32 “Content of the
employment contract” and Article 42 “Condition for
working at home” of Chapter 1 “Labour relations and
employment contrac” of the Book Two “Emergence and
termination of labour relations. Employment contract”;
the relevant provisions are also contained in Article 149
“Employees who independently plan their working hours”
of Paragraph 2 “Working hours” of Chapter 2 “Working
hours” of the Book Three “Labour conditions™. In Draft
No. 2410 of November 08, 2019, the relevant provisions
are contained in Article 32 “Content of the employment
contract” and Article 42 “Remote (home) work™ of Chapter 1
“Labour relations and employment contract” of Book
Two “Emergence and termination of labour relations.
Employment contract”; the relevant provisions are also
contained in Article 149 “Employees who independently
plan their working hours” of Paragraph 2 “Working hours”
of Chapter 2 “Working hours” of the Book Three “Labour
conditions™®.

The legal literature on labour law contains a
somewhat different understanding of the place and
essence of remote and home work. Thus, the vast
majority of labour scientists do not refer remote and home
work to working hours [17-23]. O.M. Yaroshenko and
N.B. Bolotina distinguish the employment contract for home
work as one of the types of employment contracts [21; 22].
The latter position is facilitated by the provisions of the
Resolution of the State Committee of Labour of the USSR
and the Secretariat of the All-Union Central Committee
No.275/17-99 “OnApproval of the Regulations on Working
Conditions of Homeworkers” of September 29, 1981,
according to which homeworkers are considered persons
who have entered into an employment contract with an

1. Draft Law of Ukraine No. 4051 “On Amendments to Certain Legislative Acts Concerning the Improvement of the Legal Regulation
of Remote Work”. (2020, September). Retrieved from https://w1.cl.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=69838.

2. Labour Code of Ukraine. (1971, December). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08#Text.

3. Draft Law of Ukraine No. 4051 “On Amendments to Certain Legislative Acts Concerning the Improvement of the Legal Regulation

of Remote Work™, op. cit.
4. Draft Labour Code of Ukraine No.
webproc4 1?7pf3511=53221.

1658. (2014, December). Retrieved from https://wl.cl.rada.gov.ua/pls/zweb2/

5. Draft Labor Code of Ukraine No. 1658, prepared for the second reading. (2017, July). Retrieved from https://w1.c1.rada.gov.ua/pls/

zweb2/webproc34?id=&pf3511=53221&pf35401=431270.
6. Draft Labour Code of Ukraine No.
webproc4 1?7pf3511=67331

2410. (2019, November). Retrieved from https://wl.cl.rada.gov.ua/pls/zweb2/
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enterprise to perform work at home by personal labour from
materials and using tools and means of labour allocated by
the enterprise, or purchased atthe expense of this enterprise’.
Home Work Convention of the International Labor
Organization (No. 177) of 20 June 1996 lists homeworkers
as a separate category of employees. Thus, under Article
1 of Convention No. 177, the term “home work” means
work that a person called a homeworker performs at his
or her place of residence or in other premises of their
choice, but not in the employer’s production premises;
for remuneration; for the purpose of producing goods or
services, as directed by the employer, regardless of who
provides the equipment, materials, or other resources
used, unless that person has such a degree of autonomy
and economic independence at his or her disposal as is
necessary to be considered an independent employee under
national legislation or court decisions. Persons with the
status of employees do not become homeworkers within
the meaning of this convention because of the very fact
that they perform work from time to time as employees at
home, and not at their usual workplace?.

In labour law, working hours are understood as: the
procedure for distributing working hours within a certain
calendar period (day, week, etc.) in order to ensure the proper
labour process and rest of employees [18]; distribution of
working hours within a day or other calendar period [19];
distribution of working hours within a day or other calendar
period, the beginning and end of daily work (shift),
the beginning and end of a break for rest and food [23].
Taking into account the essence of the category “working
hours” and the content of the provisions of the Howe
Work Convention of the International Labor Organization
No. 177 of June 20, 1996*and the Resolution of the State
Committee of Labour of the USSR and the Secretariat
of the All-Union Central Committee No. 275/17-99 “On
Approval of the Regulations on Working Conditions of
Homeworkers” of September 29, 19815 , remote and home
work cannot be considered working hours. Employees
engaged in remote and home-based work should be
considered specific categories of employees whose labour
relations have certain features and require appropriate
legal regulation.

The authors of the Draft Law No. 4051 propose
to consolidate such difference between home and remote
work as the freedom to change the workplace in Parts 3

and 4 of Article 60-1 and Part 3 Article 60-2 of the Labour
Code of Ukraine. Thus, when performing home work, the
employee’s workplace is fixed and cannot be changed
at the employee’s initiative without the consent of the
employer. If it is impossible to perform work at a fixed
workplace for reasons beyond the employee’s control, the
employee has the right to change the workplace. When
performing remote work, the employee independently
chooses their designated workplace®. One should note the
dubious expediency of introducing this condition for home
work, which is not stipulated by Home Work Convention
of the International Labor Organization No. 177 of June 20,
1996, as well as the difficulty for the employer to monitor
its compliance.

The Draft Law No. 4051 proposes to consolidate the
differences in establishing labour regulations for remote
and home work in Part 5 Article 60-1 and Part 4 Article 60-2
of the Labour Code of Ukraine. Thus, when working at
home, employees are subject to the general working hours
of the enterprise, institution and organisation, unless
otherwise stipulated in the employment contract. When
working remotely, employees allocate working hours at
their personal discretion, and they are not subject to internal
labour regulations, unless otherwise stipulated in the
employment contract’. The authors of this study consider
the provision on extending the general mode of operation of
the enterprise to homeworkers doubtful: firstly, home work
requires more freedom due to the specifics of the place of
performance; secondly, compliance with this provision
would be difficult to control; and thirdly, such a provision
is not contained either in the Home Work Convention of the
International Labor Organization No. 177 of June 20, 1996,
or the provision on working conditions of homeworkers,
approved by the Resolution of the State Committee of
Labour of the USSR and the Secretariat of the All-Union
Central Committee No. 275/17-99 “On Approval of the
Regulations on Working Conditions of Homeworkers” of
September 29, 1981, fourthly, Article 60 of the Labor Code
of Ukraine currently stipulates that both remote and home
work employees allocate working hours at their discretion,
and they are not subject to internal labour regulations.

It is proposed to supplement Part 6 Article 60-1 of the
Labour Code of Ukraine with a provision that the performance
of home does not entail changes in rationing, remuneration,
and does not affect the scope of labour rights of employees’.

1. Resolution of the State Committee of Labour of the USSR and the Secretariat of the All-Union Central Committee No. 275/17-99
“On Approval of the Regulations on Working Conditions of Homeworkers”. (1981, September). Retrieved from https://zakon.rada.gov.ua/
laws/show/v0275400-81#Text.

2. Home Work Convention of the International Labor Organization (No. 177). (1996, June). Retrieved from https://zakon.rada.gov.ua/
laws/show/993 327#Text.

3. Ibidem, 1996.

4. Home Work Convention of the International Labor Organization (No. 177). (1996, June). Retrieved from https://zakon.rada.gov.ua/
laws/show/993 327#Text.

5. Resolution of the State Committee of Labour of the USSR and the Secretariat of the All-Union Central Committee No. 275/17-99
“On Approval of the Regulations on Working Conditions of Homeworkers”. (1981, September). Retrieved from https://zakon.rada.gov.ua/
laws/show/v0275400-81#Text.

6. Draft Law of Ukraine No. 4051 “On Amendments to Certain Legislative Acts Concerning the Improvement of the Legal Regulation
of Remote Work™. (2020, September). Retrieved from https://w1.cl.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=69838

7. Ibidem, 2020.
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The authors of this study believe that the corre-
sponding provision should be stipulated in Article 60-2 of
the Labour Code of Ukraine regarding remote work. An
analysis of Parts 7 and 8 of Article 60-2 of the Labour Code
of Ukraine proposed by Draft Law No. 4051 indicates
that certain provisions are established for remote work,
which are not stipulated for home work in Article 60-1
of the Labour Code of Ukraine. This is the stay of an
employee who performs remote work via information and
telecommunications with the employer, and the latter’s
obligation to provide the employee with means of work
related to information and communication technologies
that they use. In turn, Parts 7, 9, 11 and 12 of Article 60-1
of the Labour Code of Ukraine stipulate such provisions
regarding home work, which are not included in Article 60-2
of the Labour Code of Ukraine. It is the duty of the employer:
1) to provide the employee with the means of production,
materials, and tools necessary for performing home work;
2) to keep records of employees who carry out home work;
3) to allow home work only for those persons who have the
necessary housing and living conditions, as well as practical
skills or can be trained in these skills to perform certain work;
4) to examine the housing and living conditions of home
workers with the participation of a trade union body, and in
appropriate cases — with the participation of representatives
of sanitary and fire supervision.

The above, along with the definitions of “remote
work” and “home work”, indicates that the authors of the
DraftLaw No.4051 interpretremote work mainly as amental
activity related to the provision of information services,
the creation of software products, the collection and gen-
eralisation of information, etc., which is performed mainly
with the help of computer equipment, telecommunications
systems, and transmitted to the employer by information
and telecommunications means. In their understanding,
home work is manifested in the manufacture of products,
provision of services, performance of work using a variety
of equipment, tools, devices, etc.

In the scientific literature, it is noted that from
the beginning, home work as a form of employment was
focused mainly on pensioners, housewives, disabled
people, and people engaged in folk crafts [24]. This is also
confirmed by the content of the provisions of the regulation
on working conditions for homeworkers, approved by
Resolution of the State Committee of Labour of the USSR
and the Secretariat of the All-Union Central Committee
No. 275/17-99 “On Approval of the Regulations on Working
Conditions of Homeworkers” of September 29, 1981. As
B.A. Rymar notes, the regulation on working conditions
of homeworkers of 1981 regulates the work of so-called
conventional homeworkers — persons of low qualifications
who perform mainly simple, manual work at home [25].

Over time, the development of technology gave
an impetus to the modification of conventional ways of
organising labour, as well as differentiated the categories
of employees whose work was carried out outside the
employer’s premises. New opportunities provided by
telecommunications technologies in the organisation of
the labour process introduced a new term into practice —
“telework”. In 1990, the International Labor Organization

proposed a definition of telework based on two features: the
existence ofa distance from the conventional workplace and
the use of communication technologies [26]. Teleworking
is a form of labour where: a) work is performed from a
place remote from the central office or production areas,
thus separating the employee from personal contacts with
colleagues; b) new technologies make this separation
possible with the help of appropriate communications [27].

In 2002, at the level of the European Union, Social
Partners concluded a framework agreement on teleworking
between the European Commission and European
associations of trade unions and employers, which
established working conditions and guarantees of the rights
of employees engaged in teleworking [28]. The legislation
of developed countries of the world currently promotes
the introduction of teleworking. Thus, in a number of
US states, there is a law “On Clean Air”, which provides
significant tax benefits to enterprises that use teleworking,
since their employees do not pollute the environment by
coming to the office by car. In recent years, many large
and medium-sized firms have displayed a tendency to
decentralise management, when the firm is divided into
several functionally independent divisions with their
individual budgets, and a number of employees are
transferred to work outside the main office. Such units can
often use virtual or home offices. Especially characteristic
is the growth of such offices for the United States, which
has about half of all computing power on the planet. The
rapid development and cheapness of telecommunications
services, the availability of office equipment turn the
housing of TV workers into a powerful and modern office.
Many managers also periodically switch to teleworking
mode and, for example, remotely manage their business
during business trips or vacations [29].

Conventional home work on the manufacture of
products, provision of services and performance of work
by an employee at home on the appropriate equipment,
with the help of tools, devices, etc. remains to this day
and co-exists along with teleworking. In this regard, such
home work and telework should be considered as varieties
of remote work.

Thus, it is advisable to understand the remote work
as the paid performance of labour duties by an employee
as stipulated by law, including acts of social dialogue, local
acts and an employment contract, outside the employer’s
premises in any place at the employee’s choice, which does
not entail any restrictions on the scope of his or her labour
rights. It is precisely this approach to understanding remote
work that should be provided for in a comprehensive
regulation in the field of labour.

CONCLUSIONS

The constant introduction of amendments and additions
to the Labour Code of Ukraine, which is still taking place
today, is not productive, since neither its structure nor
the content of its provisions correspond to the modern
development of knowledge in the field of labour law, does
not make provision for a number of important international
and European norms in the field of labour, and does not
make provision for high-quality regulation of labour and
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related relations. At present, there is a need to develop and
adopt a modern comprehensive regulation in the field of
labour—the Labour Code of Ukraine, which should preserve
time-tested guarantees of labour rights of employees,
introduce provisions that meet modern requirements of
international and European acts in the field of Labour and
the development of the science of labour law.

Inthe Labour Code of Ukraine, itis advisable to make
provision for a separate structural division (for example, a
book) devoted to the specific features of regulating labour
relations of certain categories of employees. Within the
framework of such a subsection, it is necessary to make
provision for a chapter entitled “Features of regulating
labour relations of employees engaged in remote work”,
and consolidate in its articles the definition of remote work,
the features of concluding, amending, and terminating
an employment contract on remote work, the features of
working hours and rest times of employees engaged in
remote work, the features of labour protection of employees
engaged in remote work, guarantees of labour rights of
employees engaged in remote work. These articles should
also make provision for the specific features of home
work and telework.

Remote work is the paid performance of labour
duties by an employee as stipulated by law, including acts
of social dialogue, local acts and an employment contract,
outside the employer’s premises in any place at the
employee’s choice, which does not entail any restrictions
on the scope of his or her labour rights.

RECOMMENDATIONS

The study provides a thorough analysis of the terminology
of remote work, provides the author’s definition of “remote
work”, aresearch as conducted concerning the relevant pro-
visions of the Home Work Convention of the International
Labor Organization No. 177 of June 20, 1996, the Labour
Code of Ukraine, the Law of Ukraine No. 540-IX “On
Amendments to Certain Legislative Acts of Ukraine Aimed
at Providing Additional Social and Economic Guarantees
in Connection with the Spread of Coronavirus Disease
(COVID-19)” of March 30, 2020, the Resolution of the
State Committee of Labour of the USSR and the Secretariat
of the All-Union Central Committee No. 275/17-99
“On Approval of the Regulations on Working Conditions
of Homeworker” of September 29, 1981, a number of
drafts of the Labour Code of Ukraine and the Draft Law of
Ukraine No. 4051 “On Amendments to Certain Legislative
Acts to Improve the Legal Regulation of Remote Work”
of September 04, 2020, provided scientifically based
conclusions and proposals for improving the legal
regulation of remote work in Ukraine.

The provisions of the study are useful for: the
science of labour law in further scientific developments of
the problems of labour organisation; legislative activities
in the development of the Labour Code of Ukraine; the
educational process in the training of doctors of philosophy
and doctors of sciences.
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Baunepiii FOpiiioBuu IleniTbko
Kageopa kpuminanicmuxu

Hayionanvnuii opuduunutl yrnisepcumem imeni Apociasa Myopozo
Xapxis, Ykpaina

Muxaiizio Banepiitopuu HleniTbko

Kageopa kpuminanornoco npasa
Hayionanvnuti opuduunuii ynieepcumem imeni Apocnasa Myopoeo
Xapris, Ykpaina

PO/b KPUMIHAAICTUKN TA CYAOBOI EKCITEPTI3U B
MIKHAPOAHOMY CIIIBPOBITHUITBI 3 PO3CAIAYBAHHS 3104YNHIB

AHoTaWis. 3acmocysansi KPUMIHALICMUYHUX MA CYO0B0-EKCNEPMHUX 3HAHb € HEODXIOHOI NepedyMOBOI0 PO3CIIOY8ANHS
BNOYUHIB HA TOKATILHOMY Md HAYIOHAbHOMY pieHi. Be3 3acmocysaniisi KpUMIHATICIUYHUX A CYO0B0-eKCNEPMHUX 3HAHD
PO3CNIOVEAHHSL 8 MENCAX KPUMIHATIbHO2O NPOYecy Cmae mMepmeum ma 6e300Kkazosum. Ane i3 enobanizayiero ceimosux
npoyecis, po3GUMKOM MEXHONO2IU, WEUOKOCMI nepedayi IH@opmayil, HA2ATbHOW NPOOLEMOI0 CMAN0 YMEOPEHHS
FMOYUHHOCIE NO3A MENCOI0 OOHIET depaicasu ma euxio i Ha MIJICHAPOOHUL PIGeHb, WO CMALO GUKIUKOM V NPOMUOil
MAKitl 3104UHHOCMI Ma HeoOXIOHOCMI CNPSAMYSAHHSA KPUMIHATICIUYHUX MA CYO0BO-EKCHEPMHUX 3HAHb HA OONOMOZY
npagozacmocosHi disiibnocmi. Ocobnugicmio npomuodii po3CaiOY8aHHI0 3M0HYUHIE CIMALO CMEOPEHHS MINCHAPOOHO20
CRIBPOOIMHUYMEA KPUMIHALICMIE MA CYOOBUX eKCNEPMIE e 00 YMEOPEHHs NPAKMUYHUX [HCMUMYYIll, IKi MO2Iu O HUM
npomudismu wa npakmuyi. [Ipu ybomy oxpemi npedCmagHuky maxkux MINCHAPOOHUX COM3I8 ma acoyiayii 3podounu
Ceplio3Hi KPOKU 8 CMEOPEHHI MeXAHIZMIE PeabHOi npomuoil 3n10uunam Ha mixicnapoonomy pieni (P.A. Petice, I Cooepuan,
M.1II. Bacciyni). Poskpummsi npobiemu MidiCHapOOHO20 CRIGPOOIMHUYMEA 8 PO3CIIOVEAHHI 3N0UUHIE Yepe3 GU3HAUCHHS
Poni KpuMiHanicmuku ma cy0o8oi ekcnepmusu (Cy008ux HAYK) O003601ULO 30Cepedumil y68azy Had HACHYNHUX OLOKAX:
1) midchapooni 06 ’eonanns Kpuminanicmié wo0o npomuoil 3OYUHHOCIL 6 ICIMOPUYHOMY pPO3DI3L; 2) MINCHAPOOHI
opeaHizayii KpuMiHanbHol noaiyii y npomudii snouunnocmi; 3) MIDCHapoOHe CnispoOIMHUYMEBO 6 2any3i Npo6edeHH s
cyoosux excnepmus; 4) GUKOPUCMAHHA KPUMIHATICMUYHUX MA CREeYIAIbHUX 3HaHb y OisitbHocmi Midchapoonoeo
Kpuminaivnoeo cyoy. Takum yunom, 0eMOHCMPYEMbCsi NOCOHAHMST Meopii ma npakmuku OopomvoOu 3i 31OYUHHICTIIO.
Icmopuuno ye nos’s3yemucs i3 poanio KPUMIHALICMUKY ma cy00soi ekcnepmusu y Qikcayii ciioie 6UUHeHHs 3104UHIS,
ix ananizi ma opmysanui npasosux, KPUMIHANICMUYHUX MA CYO0B0-eKCNePMHUX GUCHOGKIS. Memoio 00cniodiceHHs
€ 6CMAHOBNIEeHHsT 6M3HAUATILHOI PO KPUMIHALICMUKU MA CYO080I eKCnepmusu 6 MINCHAPOOHOM CRIEPOOIMHUYMEI
3 po3cnioysanus. 3104uHie. s Yb02o aGMOpU 36ePHYIUCE 00 KPUMIHALICMUYHU Md CYOOB0-HAYKOBUX 3HAMHb,
icmopuuHux npoyecis, sKI CIYeyeauu CMEOPEHHs. 3HAYHUX MINCHAPOOHUX Op2aHizayill, wo Cmeopeni 01 npomuodil
MIDICHAPOOHIU 3MOYUHHOCIE

KuarouoBi ciioBa: xkpuminanicmuyni 3HaHHs, CYO0B0-eKCREPMHI 3HAHHS, KPUMIHAIbHE PO3CAIOVEAHHS, CYO08i HAYKU,
MIDICHAPOOHA KOONEPAYisl, MidCHAPOOHUL KPUMIHANbHULL CYO
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THE ROLE OF FORENSIC SCIENCE AND FORENSIC EXAMINATION IN
INTERNATIONAL COOPERATION IN THE INVESTIGATION OF CRIMES

Abstract. The application of forensic science and expertise is a necessary prerequisite for the investigation of crimes at
the local and national level. Without the use of forensic science and expertise, an investigation within the framework of
a criminal process becomes dead and unsubstantiated. But with the globalisation of world processes, the development
of technologies, the speed of information transmission, the formation of crime outside the borders of one state and its
entry into the international level has become an urgent problem, which has become a challenge in countering such crime
and the need to steer forensic science and expertise towards assisting law enforcement activities. A special feature of
countering the investigation of crimes was the creation of international cooperation between forensic specialists and expert
witnesses even prior to the establishment of practical institutions that could counteract them in practice. Therewith, some
representatives of such international unions and associations have taken serious steps in creating mechanisms for real
counteraction to crimes at the international level (R.A. Reiss, G. Soderman, M.Sh. Bassiuni). Coverage of the problem of
international cooperation in the investigation of crimes through the definition of the role of forensic science and expertise
allowed focusing on the following blocks: 1) international associations of forensic specialists for combating crime in
the historical context; 2) international criminal police organisations in combating crime, 3) international cooperation
in the field of conducting forensic examinations; 4) the use of forensic and special knowledge in the activities of the
International Criminal Court. Thus, a combination of theory and practice in the fight against crime is demonstrated.
Historically, this is associated with the role of forensic science and expertise in recording traces of crimes, analysing
them, and forming legal, forensic, and expert witness opinions. The purpose of the study is to establish the decisive role of
forensic science and expertise in international cooperation in the investigation of crimes. For this, the authors turned to
forensic science and expertise, historical processes that served to create substantial international organisations created
to counter international crime

Keywords: forensic expertise, expert knowledge, criminal investigation, forensic sciences, international cooperation,
international criminal court

INTRODUCTION

The origin and development of forensic sciences has had a
protective (pragmatic) nature in the fight against crime from
the very beginning. Forensic science traditionally relates to
the dynamically developing sciences of the criminal law
cycle. Literary sources fairly note that modern forensic
science, as a certain reality, is quite difficult to describe,
even within the framework of one scientific school.
The avalanche-like flow of new knowledge requires
rethinking the subject and boundaries of forensic science,
especially taking into account the processes of globali-
sation, integration, and differentiation of knowledge [1].
International cooperation in the investigation of crimes is
designed to resolve one of the main contradictions: crime
has become international, and the means of combating it
mainly remain national [2; 3]. In this sense, it is necessary to
state the important role of forensic science in international
mechanisms for countering modern crime.

Coverage ofthe problem of international cooperation
in the investigation of crimes through the definition of the

role of forensic science and expertise allowed focusing
on the following blocks: 1) international associations of
forensic specialists for combating crime in the historical
context; 2) international criminal police organisations in
combating crime; 3) international cooperation in the field
of conducting forensic examinations; 4) the use of forensic
and special knowledge in the activities of the International
Criminal Court. Thus, a combination of theory and practice
in the fight against crime is demonstrated. Historically, this
is associated with the role of forensic science and expertise
in recording traces of crimes, analysing them, and forming
legal, forensic, and expert witness opinions. Special
attention in this context should be focused on recording
traces of international crimes committed during the World
War One, which was committed by the outstanding forensic
specialist R.A. Reiss [4]. It was thanks to his research
and opinions that the aggression of the Austro-Hungarian
and related armies and the crimes committed during this
period were condemned. The actual continuation of such
research was the creation of Interpol, which was developed
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with the involvement of a prominent forensic specialist
G. Soderman [5].

The history of forensic science knows the periods
when there were real steps to create certain associations
of criminologists to solve their problems. In this regard,
the history of the emergence and functioning of the
International Forensic Union (hereinafter referred to as
“the IFU”) is of interest. The establishment of the IFU
is associated not only with the emergence of a scientific
idea and a substantial circle of its supporters, but also
with the active participation of famous personalities —
Franz von Liszt, Gerardus Antonis van Hamel, and Benoit
Adolf Georges Prince [6]. It is also important that since
1897 the IFU has had representatives from the Ukrainian
lands (which at that time were part of the Russian
Empire) (professor of the Imperial Kharkiv University
V.P. Danevsky). Later (January 12, 1900) the well-known
forensic specialist, the founder of the psychological area
in criminal law, professor of criminal law of the Imperial
Kharkiv University L. E. Vladimirov, and a little later (since
January 1, 1901) — A.A. Levinstym and M.I. Kuplevasky
joined the International Forensic Union [6]. The history
of forensic science also knows other examples of the
establishment of international organisations specialising in
forensics. In particular, in 1929, the International Academy
of Forensic Science was established, which was based
in Vienna (Austria). Its founders: M. Bischoff, E. Locar,
C.J. van Ledden-Hiilsebosch, G. Popp, Z. Tiirkel [7].

International cooperation requires the efforts of
individual states at the national level to comply with
international standards. Mechanisms of international
cooperation in the investigation of crimes include mutual
legal aid, extradition, transfer of prisoners, transfer of
materials of criminal proceedings, international cooperation
for the purpose of confiscation of proceeds from criminal
activities and return of assets, etc. Mechanisms for
international cooperation in combating crime are based
on bilateral and multilateral agreements or arrangements,
and in some cases on national law. In this sense, UN
conventions are of importance: the Convention Against
Transnational Organised Crime, the Convention Against
Corruption, the Convention for the Suppression of the
Financing of Terrorism, etc. A substantial contribution to
the development of forensic science and forensic expertise
is the development of a series of Education for Justice
training modules by the United Nations Office on Drugs
and Crime. In particular, this refers to a module developed
within the framework of the Education for Justice Initiative
(E4J), which is a component of the global programme for
the implementation of the Doha Declaration — Module 4
Cybercrime “Introduction to Digital Forensics” [8].
Recently, the terms “digital forensics” and “digital evidence”
have been widely used. Therewith, “digital forensics” is
considered as a branch of forensic science that studies the
extraction and investigation of data found on digital devices,
which are quite often associated with cybercrime [9].

The issue of investigating the role of forensic
sciences in international cooperation in the investigation of
crimes was studied by M.Sh. Bassiuni [10], D. Maver [11],
G. Malewski [1], R.A. Reiss [4], G. Soderman [5],

E. Simakova-Yefremyan [12], C. Feniveshi
Y. Chornous [14] and others [15-23].

The purpose of the study is to establish the decisive
role of forensic science and expertise in international
cooperation in the investigation of crimes. For this, the
authors turned to forensic science and expertise, historical
processes that testify to the creation of substantial
international organisations which served to counter
international crime. Notably, the role of forensic specialists
and expert witnesses in the implementation of such
counteraction is particularly important.

1. MATERIALS AND METHODS

To achieve this purpose, the authors used the following
methods: analysis and synthesis, induction and deduction —
upon the development of the study, establishing trends
in the approaches to international cooperation in the
field of crime investigation; Aristotelian method — upon
the definition and research of regulations of various
levels; comparative legal method — upon comparing the
achievements of the sciences of national and international
mechanisms for countering crime; historical legal — upon
the appeal to historical events and processes that served
as a forensic and expert witness basis for the creation of
international institutions for combating crime; and others.
The use of analysis and synthesis, induction and deduction
allowed the authors to create a study with a structure from
general to individual problems of countering international
crime at different levels (Association of forensic specialists
in different countries — creation of International Criminal
Police Organisations — creation of international forensic
institutions — application of forensic science and knowledge
in the activities of the International Criminal Court).
The authors managed to focus on the development of
forensic knowledge, which contributed to the development
of international approaches to combating crime (from
regional to national, from national to international). The
use of induction and deduction made it possible to refer
to the structure of forensic knowledge and pay attention
to a separate level of countering international crime.
At the same time, of importance was the development
and application of the Rome Statute of the International
Criminal Court, which has become special for Ukraine in
the context of aggression in the Autonomous Republic of
Crimea, Donetsk and Luhansk Oblasts (since 2014).

The system-structural method was used during
the planning and execution of the study, as well as
the establishment of groups of bodies, institutions
and organisations that were created for the purpose of
investigating crimes. It also made it possible to logically
structure the study in three areas: 1) international criminal
police organisations in countering crime; 2) international
cooperation in the field of conducting forensic exam-
inations; 3) the use of forensic and special knowledge
in the activities of the International Criminal Court. The
philosophical and legal method was used to establish the
philosophical background of the study of the problem of
determining the role of forensic science and expertise in
international cooperation in the investigation of crimes.
The development of philosophical thought made it possible

[13],
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to reach the need for real protection of human rights in
the global meaning and to protect humanity after the
catastrophic consequences of the first and second World
Wars through the creation of forensic, expert witness, legal
and judicial institutions.

At the time of writing, the hermeneutics method was
used as a philosophical method of analysing and interpreting
the text of other studies and certain historical documents.
In this sense, it is possible to talk about the specific features
of interpretation regarding the study of the processes of
investigation of international crimes, the role of forensic
and other special knowledge in international cooperation
in the investigation of crimes in different countries of the
world, the involvement of international institutions from
the standpoint of hermeneutics. The semantic method was
used to establish the exact meaning of “forensic science”
and “forensic expertise” in international cooperation in the
investigation of crimes (in linguistic and semiotic concepts).
The comparative legal method was used to compare the
mechanisms of legal response to international crime in
the world, which takes place in cooperation with states at
different levels in order to stop and condemn the behaviour
of individuals and legal entities, as well as individual states
(aggressors). At the same time, there is a clear tendency
to combine such efforts in the global dimension and at the
levels of law enforcement organisations that apply forensic
expertise. The historical and legal method was used in the
study of historical events and processes that served as a
forensic expert basis for creating international institutions
for combating crime. The processes related to the First
and Second World Wars became special, which serve as
the starting points for both uniting states in the pursuit of
human rights and creating real mechanisms for countering
international crime.

In the system of methods of this scientific research,
an important place is occupied by methods of studying
(analysing) documents that store information about certain
historical facts, archival cases, witness statements, expert
proceedings, etc. The use of the document study method
involved the use of two main methods: the classical (or
conventional) method and content analysis. Content analysis
is a formalised method of studying documents using a
quantitative approach.

2. RESULTS AND DISCUSSION

2.1. International criminal police organisations in
countering crime

A special role in countering modern (transnational) crime
belongs to international law enforcement agencies. One of
such bodies is the International Criminal Police Organi-
sation (Interpol) [24] — an international law enforcement
organisation that coordinates international cooperation
between police bodies (institutions) of different countries
of the world [25].

The need for international cooperation between the
police of different states in the fight against crime was first
proclaimed at the founding meeting of the International
Union of Criminal Law in 1899. In 1914, the first
International Congress of the Criminal Police (Monaco)
was held. Representatives of 14 countries discussed the

coordination of police bodies of different countries in
combating crime, the possibility of creating a department
for recording international criminal information and
unifying the procedure for the extradition of criminals. The
main activities of Interpol, according to its charter, include:
a) criminal registration, the object of which is information
about international criminals and crimes of an international
nature; b) international search for criminals; c) search for
suspects to monitor them and control their movement; d)
search for missing persons; e) search for stolen items [26].
Information received by the Ministry of Internal Affairs
of Ukraine through Interpol channels is placed in the
integrated database of the National Security Service
of Interpol in Ukraine on the following subsystems:
1) document; 2) persons; 3) transport; 4) firms; 5) numbered
items; 6) currency; 7) art objects [27].

Interpol’s forensic (international) records are
the most effective tool in the fight against international
crime. These records relate to convention crimes, that is,
crimes whose public danger is established by the relevant
international conventions, namely: drug trafficking,
counterfeiting, theft of cultural property, etc. Information
related to the interests of two or more states is also
registered: about persons who have committed a dangerous
crime abroad; about crimes related to international criminal
organisations; about persons who have committed a crime
and are hiding abroad, etc. Interpol does not keep records
related to crimes of a political, military, religious, or racial
nature (Article 3 of the Interpol Charter). The records of
Interpol and the NSS of the states that are members of this
international organisation are: 1) an alphabetical file of
persons with a criminal record, suspected of committing
crimes; 2) a file of data on the appearance of the criminal
(file “S”), which contains 177 indicators, including the
place of commission of the crime, race, nationality. The
“S” file cabinet is used in cases where the identity of the
criminal cannot be established either by fingerprinting or
by a file of photographs; 3) a file of documents and names.
In particular, the documents section contains information
about passports, identity cards that have ever been used
by criminals; documents on the right to own an airplane,
car, firearms; 4) a file of crimes (especially the method of
committing); 5) a fingerprint file; 6) a photo library (photos
of more than 20 thousand of the most dangerous criminals);
7) a file of persons who are missing; 8) a file of stolen cars;
9) a file of works of art, cultural values, antiques, precious
jewellery; 10) reference file of hand-held rifled firearms [27].

2.2. International cooperation in the field of forensic
examinations

There are various forms of international cooperation in
the field of forensic expertise. In particular, the main
ones may include the following: 1) information exchange
(scientific and information exchange); 2) joint scientific
and practical events (conferences, symposia, congresses,
etc.); 3) training of expert personnel and advanced
training abroad; 4) interaction within the framework of
improving the quality of forensic examinations in different
countries; 5) international standardisation of forensic
activities; ©6) interaction within international expert
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associations (organisations); 7) involvement of forensic
experts from different countries in the investigation and
trial of international crimes. Important in international
cooperation in the field of forensic expertise is the exchange
of information on quality improvement and training by
non-governmental organisations (European Network of
Forensic Institutions (ENFSI), International Association for
Identification (IAI), etc.) [28-30]. A considerable influence
on forensic expertise is exerted by the development of
relationships within the European Network of Forensic
Institutions (ENFSI), which includes participation in
the organisation of thematic conferences, exchange of
methods and reference materials, replenishment of the list
of members of the organisation [30].

In modern realities, in most countries of the world,
as a rule, the question of the need to standardise and unify
forensic expertise is raised. A so-called verification of
the results of expert research and certification of expert
methods is required. The problem of the need to improve
the quality of forensic expertise and standardise expert
methods was addressed at one time in the United States. In
2015, the US Department of Justice and the FBI admitted
that their experts had been giving false testimony in courts
based on the results of hair analysis for two decades. In
particular, up to 32 defendants were sentenced to death
and executed. In 2015, the national forensic commission of
the US Department of Justice, together with the National
Institute of Standards and Technology (NIST), published
the report Directive Recommendation: Root Cause Analysis
(RCA) in Forensic Science, which recognised these
shortcomings [31]. A form of international cooperation
in the field of forensic expertise is the participation of
forensic experts from different states in the investigation
and judicial review of humanitarian law offences and other
crimes of an international nature.

2.3. Use of forensic and specialised knowledge in the
activities of the International Criminal Court

The work of the international community to establish
tribunals — special courts for the investigation of the most
serious crimes is of great importance. AS early as in 1919,
at the Paris Peace Conference, it was proposed to establish
an international body (Permanent Chamber) of criminal
justice for political leaders accused of committing
international crimes. The establishment of the International
Criminal Court has its own history [32]. Countering
international crimes (the crime of aggression, the crime
of genocide, crimes against humanity, war crimes) has
always been the subject of cooperation of the international
community. Therewith, quite often states cannot prove
guilt and bring to justice specific persons (top officials of
the state) who committed the mass destruction of people
without assistance. Historical examples of real prosecution
of persons for international crimes are the decisions of
the Nuremberg military tribunal against certain persons
involved in crimes and mass killings during World War II,
the international tribunals for Yugoslavia and Rwanda, etc.

The International Criminal Court is the first
permanent International Criminal Court established based
on an international treaty with the purpose of overcoming

impunity for persons responsible for the most serious
international crimes. Article 17 of the Rome Statute
refers to the principle of complementarity, which lies in
the fact that the International Criminal Court exercises
its jurisdiction only in cases that the state does not have
the desire or ability to investigate independently. As of
today, the jurisdiction of the International Criminal Court
has already been partially recognised by Ukraine. At one
time, Ukraine actively took part in the preparation of the
Rome Statute and signed it on January 20, 2000, but has
not yet ratified it. Literature sources have drawn attention
to certain problems of ratification of the Rome Statute of
the International Criminal Court in the light of Ukraine’s
European choice [33]. Ukraine has already applied twice
to the International Criminal Court for recognition of its
jurisdiction in February 2014 and 2015 based on Part 3
of Article 12 of the Rome Statute. The first application
concerned the commission of crimes against humanity
by top state officials during peaceful protests between
November 2013 and 22 February 2014. The second is
crimes against humanity and war crimes committed by
senior officials of the Russian Federation and leaders of
the terrorist organizations “DPR” and “LPR”, as well as
aggression, as a result of which the Autonomous Republic
of Crimea has been annexed [33]. Noteworthy are the
reports of the International Criminal Court on the actions
of the preliminary investigation of 2017 [34], 2018 [35]
and 2019 [36] on these issues.

The most striking example in the history of forensic
science regarding the collection of evidence in difficult
conditions of armed conflict is the activity of Prof. R.A. Reiss.
In 1914, R.A. Reiss arrived in Serbia at the invitation of its
government as an expert to investigate the crimes of the
Hungarian, German, and Bulgarian armies in the World War
One. In 1916 R.A. Reiss published “Report upon atrocities
committed by the Austro-Hungarian army during the First
invasion of Serbia” (London, 1916). In 1918, R.A. Reiss
published another work, which he dedicated to the events
of the World War One: “Infractions aux lois et conventions
de la guerre commises par les enemies de la Serbie depuis
la retraite Serbe de 1915. Resume de I'enquete execute
sur le front de Macedoine” (Paris, 1918). Both works by
R.A. Reiss constitute a forensic study of the facts that took
place during the World War One. These works are made in
the form of reports or conclusions, which were illustrated
by photographs, witness statements, and expert studies [37].
These materials were used to convict crimes committed
during the World War One. The practice of using forensic
knowledge to collect evidentiary information during global
armed conflicts (including hybrid wars) is also relevant in
modern conditions. The process of investigating war crimes
involves the use of separate forensic techniques. It is also
possible to talk about the need to develop and apply the
latest forensic tools, methods, techniques, and technologies.

Article 15 of the Rome Statute makes provision
that a prosecutor may initiate an investigation propriomotu
based on information about crimes within the jurisdiction
of the Court (Part 1). The prosecutor evaluates the gravity
of the information received. To this end, he or she may
request additional information from the state, United
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Nations bodies, intergovernmental or non-governmental
organisations, or from other reliable sources that he or
she deems appropriate, and may obtain written or oral
evidence at the court’s seat (Part 2). In addition, Part 3
Article 15 of the Rome Statute states that “victims may
make submissions to the Pre-Trial Chamber in accordance
with the Rules of Procedure and Evidence™'. The activities
of the International Criminal Court make provision for
the possibility of applying special knowledge. A form of
international cooperation in the field of forensic expertise
is the participation of forensic experts from different states
in the investigation and judicial review of humanitarian
law offences and other crimes of an international nature.
The rules of Procedure of the International Criminal Court?
contain Provision 44 “Experts”, which stipulates the
possibility of involving experts in the activities of the
International Criminal Court. In particular, Paragraph 2
of this regulation states that “the chamber may instruct
participants in the process to jointly bring their instructions
to the attention of the expert.” Paragraph 5 states that
“the chamber may make any orders regarding the subject
of the expert report, the number of experts to receive
instructions, the method of communicating instructions to
experts, the form of providing their evidence, and the time
frame for preparing and reporting their report”. The Rules
of Procedure and Evidence of the International Criminal
Court®, which are a tool for applying the Rome Statute, also
make provision for the use of specialised knowledge. Thus,
Rule 19 “Expertise in the Unit” regulates the possibility of
applying for an expert examination in various cases.

CONCLUSIONS

In the context of global threats to the world community
and the evolutionary transformation of crime, the use of
forensic and other specialised knowledge should play an
important role as a factor in countering negative trends and
restoring justice. In the historical dimension, the real need
to unite forensic specialists from different countries of the
world to solve important tasks in international cooperation
in the investigation of crimes (the International Forensic
Union, the International Academy of Forensics, etc.)

is traced, and the main mechanisms of international
cooperation in countering crime in modern realities are
identified. International law enforcement agencies and, in
particular, the International Criminal Police Organisation
(Interpol) are essential in countering transnational crime.
In the most important areas of Interpol’s activity, the
forensic component is identified — the creation and use
of forensic (international) records as the most effective
means in countering international crime. The specific
features of international cooperation in the field of forensic
expertise were identified. Attempts were made to identify
various forms of international cooperation during forensic
examinations. The study emphasised the role of international
non-governmental organisations (European Network of
Forensic Institutions (ENFSI), International Association for
Identification (IAI), etc.) in optimising forensic expertise,
improving the quality of forensic expertise, standardising
expert methods, and improving staffing.

In modern conditions, cooperation between dif-
ferent countries of the world in the investigation of
crimes can be traced in the activities of the International
Criminal Court. The investigation of international crimes
is the subject of research both at the national level and in
cooperation with the international community. Based on
the scientific and legal analysis of the Rome Statute and
other regulatory documents, attention is drawn to the use
of forensic tools and the possibility of conducting expert
research in the activities of the International Criminal
Court. The International Criminal Court should be a symbol
of international justice, which makes balanced and fair
decisions. The International Criminal Court is one of the
most important institutions of international criminal law,
which applies mechanisms for investigating international
crimes and protects human rights at the International and
national levels. The process of investigating international
crimes should be based on forensic and other specialised
knowledge. The activities of the International Criminal
Court are also important because they directly relate to the
events in Ukraine (the occupation of certain areas of the
Donetsk and Luhansk Oblasts, as well as the Autonomous
Republic of Crimea).
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Bosogumup Anapiiiosny Kypaseanb

Hayionanvha akademis npasosux nayk Ykpainu
Xapkie, Yxpaina

KPVIMIHAAICTTYHA AIATHOCTHMKA: ITOHSITT?I,
SHAUEHHS TA COEPA PEAAISAILIL

AHoTtauis. Cyuacnuti eman po3gumky KpUMIHALICIMUKU XAPAKMEPU3VEMbC AKMUBHUM NOUWLYKOM HOBIMHIX NI3HABANLHUX
Memodie ma 3acodie, 00 AKUX V NOGHIU MIPI MOJCHA GIOHecmu U KPUMIHALICMU4HY OiaeHOCMuKY. AxkmyanbHicme
00¢ni0NHCY8anoi 6 cmammi npooIeMamury 00yMosiLeHa HeOOXIOHICMIO OPMYBANHS CYUACHO20 NOHAMILIHO20 Anapanty
HAYKU KPUMIHATICMUKY, NOOANbUOl po3poOKU HAYKOBOI KOHYenyii KpuMIiHALicmuunoi OiaeHOCMUKU, NepCneKmus
CMBOPEeHHsT BIONOBIOHO20 KPUMIHAIICMUYHO20 6YeHHs. Memoio 00CniodNceHHs: € aHali3 CYYACHUX HAYKOBUX NiOX00i6
00 PO3YMIHHA NOHAMMS «KPUMIHALICMUYHA OIAZHOCMUKAY, 1020 O3HAK, CMPYKMYpU, [HMe2pamueHux QyHKyYil,
GIOMIHHOCMEL 810 THUUX NAPHUX KPUMIHATICMUYHUX KAme20pill. 3a0iisi 00CSCHEHHsl 3a3HAYeHOT Memu Oy UKOPUCMAHI
Maxi 3a2aibHOHAYKOBL Ma CNeyianbHi Memoou OOCHIONCEHHs, K OlaNeKMUYHUL, (CMOPUYHUL, DOPMATbHO-02IYHULL
CUCMEMHO-CMPYKMYPHULL, COYIONO2IYHULL, CMAMUCIMUYHUL, Memo0 NpAB0B020 NPOSHO3Y8ANHHS MdA MOOeN08AHHS,
CUCMEMHO20 | CeMAHMUYH020 ananizy. J{06edeHo, uo mepmin «KPUMIHANICMUYHA OiA2HOCTNIUKAY OOYLIbHO PO32/Is10Amu
8 NPAKMUYHOMY [ MeOpemuyHoMy 3HA4eHHi. B npakmuyHomMy 3HAUeHHi KpUMInALicCmudHa OIae2HOCMUKA — ye Memoo,
PO3NI3HABAHHS. CMAHY 00 €KMIi8, NIZHAHHS S6UWY, NPOYECIs, WO MAaiomsv GIOHOWEHHS 00 06CMAUH NOOIL 3/0YUHY,
demepmiHosani ocmannvoio. Lle ce0epionuUll iHCMpyMeHmapitl 6 po3NOPsSONCeHHI eKcnepma, Ciiovoeo, O0emeKkmusd,
Cy00i 3a015 ni3HanHs 00 ’exma (nodil, seuwia) 3a 1020 6i00OPANCEHHAM. V meopemuyHoOMY 3HAUEeHHI KPUMIHALICMUYHA
0lazHOCMUKA pO32NA0AEMbCS K OKpeMe KPUMIHATICMUYHEe UeHHsl, SIKe A€ COO0I0 CUCMEMY MeOPemUYHUX NONOICEHb
npo 3aKOHOMIPHOCMI PO3NI3HABAHHS 00 €Kmis (cumyayill) 3a iX o3HaKamu ma elacmueocmsamu, Ha Ni0Cmasi ananizy
3MIH, WO I0OYIUCS 8 HUX NIO 6NAUGOM 0OCMABUH NOOLL 3M0YUHY Ma i1 YUACHUKIE, 3 MEMON 30illCHEHHsT 0OKA3Y8AHHSL
y KpuminaneHomy nposaoddicenti. Haconoweno, ujo meopemuuny oCHO8Y KPUMIHATICIMUYHOI 0IA2HOCMUKIU CIMAHOBIAMb
8I00MOCMI NPO 3AKOHOMIPHOCII GUHUKHEHHS OIACHOCMOBAHUX 00 €Kmis, 0aHi npo munosi Mooeni i0oopaicets nooil
(0ii, nosedinku). 36eprymo yéazy, wjo KPUMIHALICMUYHA OIACHOCMUKA K OKpeMe KPUMIHALICMUYHe 64eHHs (meopis)
nepebysac 6 cmaoii c6020 (popmyeanHs, NOCMIUHO HAPOWYE HAVKOBUL NOMEHYIAN | po3uuploe cghepy npakmudnoi
peanizayii. Tooanvuuil po3sumox meopii i npakmuxu OiaeHOCMUYHUX 00CHIO0JCeHb Nepeddbayac cucmemamusayio i
Kacughikayiro OlacHOCMUYHUX 03HAK | KOMIIEKCI8 O3HAK 00 €Kkmi6, noodill, A6uUtl 8I0N06IOHO 00 BUPIUEHHSL OlAZHOCIMUYHUX
3a60aHb, KIACUDIKAYIIO MUNOBGUX CUMYAYill, pO3POOKY Memooi8 i MemoOUK OlaZHOCMUYHUX OOCTIONCEHD

KiarwuoBi cnoBa: posniznasarms, iIOMIHHICMb, BUHAYCHHS, O3HAKU, GIACMUBOCTI, CIMAHU
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FORENSIC DIAGNOSTICS: CONCEPT, MEANING,
AND SCOPE OF IMPLEMENTATION

Abstract. The current stage of development of forensics is described by an active search for the latest cognitive methods and
tools, which fully include forensic diagnostics. The relevance of the subject matter is conditioned by the need to form a modern
terminology of the forensic science, further development of the scientific concept of forensic diagnostics, and prospects for
creating an appropriate forensic teaching. The purpose of the study is to analyse modern scientific approaches to understanding
the concept of forensic diagnostics, its features, structure, integrative functions, and differences from other paired forensic
categories. To achieve this goal, such general scientific and special research methods as dialectical, historical, Aristotelian,
system-structural, sociological, statistical, the method of legal forecasting and modelling, system and semantic analysis were
used. It is proved that the term «forensic diagnostics» should be considered in practical and theoretical terms. In practical
terms, forensic diagnostics is a method of recognising the state of objects, cognition of phenomena and processes related to the
circumstances of the crime event, determined by the latter. This is a kind of tool at the disposal of an expert, investigator, detective,
Judge to know the object (event, phenomenon) by its reflection. In the theoretical sense, forensic diagnostics is considered as
a separate forensic teaching, which constitutes a system of theoretical provisions on the regularities of recognising objects
(situations) by their features and properties, based on the analysis of changes that occurred in them under the influence of the
circumstances of the crime event and its participants, in order to carry out evidence in criminal proceedings. It is noted that the
theoretical basis of forensic diagnostics comprises information on the patterns of occurrence of diagnosed objects, data on typical
models of event reflection (action, behaviour). It is noted that forensic diagnostics as a separate forensic teaching (theory) is at
the stage of its development, constantly increasing its scientific potential and expanding the scope of practical implementation.
Further development of the theory and practice of diagnostic research involves systematisation and classification of diagnostic
features and sets of features of objects, events, phenomena in accordance with the solution of diagnostic problems, classification

of typical situations, development of methods and techniques of diagnostic research

Keywords: recognition, difference, definition, attributes, properties, states

INTRODUCTION
The current stage of development of forensic science is
described by an active, purposeful search for effective
ways to modernise investigative, judicial, and expert
activities on a fundamental theoretical basis [1]. The most
significant forensic concepts are developed based on the
known patterns of scientific and technological progress,
the needs of forensic investigative and expert practice,
predictive vision of possible ways of development and
structural changes in criminal manifestations, international
experience in combating them [2]. A crucial incentive for
the development of forensic science is also its integration
with other branches of knowledge. It is at the junctions
of social, natural, and technical sciences that new aspects
are developed, the creative use of which opens up wide
opportunities for further optimisation and improvement of
the effectiveness of scientific research and law enforcement
activities. But without innovative technologies and the
latest means of solving organisational, legal, scientific
and technical problems, developing and implementing
modern forensic methods, tools, and recommendations in
forensic investigative practice, ensuring the activities of
law enforcement agencies will not meet the requirements
of efficiency [3]. Taking this into account, considerable
changes are currently taking place in the understanding
of the term “forensic support”, where the introduction of

innovative approaches to the implementation of criminal
proceedings comes to the fore. The priority areas of
development of forensic science include the development
of the latest methods, techniques, and means of countering
and preventing criminal offences. Such modern cognitive
methods and means of optimising investigative and expert
activities can fully include forensic diagnostics, the de-
velopment of which as a separate teaching (theory) occurs
on a certain scientific hypothesis, the necessary empirical
material and is aimed at updating the terminology of
the science of forensic science, expanding its cognitive
capabilities to optimise evidence in criminal proceedings
and establish the truth in the case [4].

Diagnostics (from the Greek diagnostikos — capable
of recognising) — the study of diagnostic methods [5; 6]. The
etymology of the term “diagnosis” has three meanings:
recognition, distinction, and definition [7-9]. Notably, forensic
diagnostics accumulates all three values, each of which
describes a certain stage of diagnosis and determines one
of the aspects of this complex cognitive process. In partic-
ular, recognition is the establishment of a certain similarity
to the already known one (establishing, based on the traces
left, the similarity of the studied method to some stan-
dard model that has developed in science and practice).
Distinction should be interpreted as the separation of one
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object (situation) from other similar ones. The definition
completes the diagnosis and it is considered as the result
of identifying a specific, but not mandatory set of unique
features and properties (conditions) for the object
(situation) under study. This procedure is carried out by
comparing and analysing the signs of similarity with
the typical model, on the one hand, and the presence of
differences between the established object (situation) and
similar ones, on the other hand.

Thus, the core of diagnosis is comparison by
analogy, since it is with the help of analogy that a conclusion
is formulated, the degree of probability of which depends
on the number of similar signs and on their significance.
Therefore, forensic diagnostics can be considered as a
purpose (task), a process, and method of cognising the
properties and states of an object (situation) in order to
establish the changes that have occurred, find out the causes
of these changes and their connection with the event that
occurred. In other words, forensic diagnostics recognises
the state of objects, cognises events, phenomena, and
processes. Therewith, diagnostics can be represented as a
process of narrowing and specifying alternatives — up to
choosing the most likely one at the stage of transition to a
probable judgement on a certain fact.

Forensic interpretation of diagnostics, the specific
features of the development of a separate doctrine of
forensic diagnostics were investigated in different years
by such forensic scientists as T.V. Averianova [10],
O.Yu. Andronikov [11], R.S. Belkin [12], A. Wilks [13],
A.L.Winberg[14],S.V.Dubrovin[15], Yu.G. Korukhov[16],
O.V. Korshunova [6], N.P. Maylis [17], V.F. Orlova [17],
M.O. Selivanov [18], V.O. Snetkov[19], V.O. Tymchenko [20],
O.A. Yudyntsev [21], and others. The basic, starting
materials for the preparation of this study include the sci-
entific studies of S.V. Dubrovin [15; 22-25], Yu.H. Koruk-
hov [16; 17], V. O. Snetkov [19; 26-29]. At the same time,
in modern forensic literature, scientists have expressed
far ambiguous judgements regarding the definition and
content of the term “forensic diagnostics”, its connections
with other forensic categories, in particular with forensic
identification, conceptual approaches to the development
of a separate forensic doctrine of forensic diagnostics.
Forensic scientists have not yet reached an agreed position
on many issues. In addition, the authors of this study are
forced to state that the above-mentioned issues have not
been studied in Ukrainian forensic science, and currently
there are not enough special studies covering this subject
matter. This once again confirms the need for further
independent research of the problems that arise in this area
of knowledge.

Inthisregard, research onthe problems of developing
the modern terminology of forensic science, creating new
forensic studies, and expanding the boundaries of scientific
research in this area of legal science and practice is of
particular importance. Solving such issues implies the
need for an in-depth analysis of scientific approaches to
understanding the main categories of the problem under
study, such as recognition, distinction, definition, attributes,
properties, states, material objects, phenomena, situations,
and the mechanism of crime. It is also important to clarify

modern scientific opinions on the construction of a separate
forensic teaching about diagnostics, its object, subject,
tasks, individual research methods (analogy, modelling,
experiment, extrapolation), the scope of implementation,
real consumers of theoretical developments, and practical
recommendations.

In view of the above, the purpose of this study is
to investigate the genesis and current state of forensic
diagnostics as an integral element of the structure of
the general theory of cognition and important cognitive
tools in expert and investigative practice, the general
methodology of diagnostic procedures and the scope of
their implementation, the ratio of diagnostic cognition and
evidence in criminal proceedings and such paired forensic
categories as diagnostics and identification.

1. MATERIALS AND METHODS

The methodological framework of the study is a complex
combination of scientific concepts and reasonable judge-
ments produced by the modern realities and qualitatively
formulated by outstanding contemporary forensic spe-
cialists. To solve these issues, the study uses a set of
general scientific and special cognitive methods used in
legal science. In particular, this refers to dialectical and
historical methods as universal methods of cognition
of socio-legal phenomena, which allowed studying the
evolution of the enrichment of the terminology of the
forensic science, including such a term as “forensic diag-
nostics”, the methodological framework of which com-
prises the theory of reflection, the patterns of occurrence
of objects studied by forensic science, their properties and
features, as well as information about typical models of
reflection of reality (events). The development of forensic
diagnostics as a separate teaching is analysed in its
historical retrospective using the historical legal method.
The method of semantic analysis made it possible to find
out the content of the term “forensic diagnostics”, its
features, structure, integrative functions, differences from
such forensic concepts as identification, identification and
non-identification expert research. The comparative method
allowed analysing the newest approaches proposed in the
forensic literature to define the term “forensic diagnostics”,
the possibilities of creating a separate forensic teaching
about diagnostics, clarifying its content, structure, and
scope of implementation, the knowledge of which enriches
the scientific toolkit of forensic science and serves as the
basis for optimising the investigation of criminal offences.

The use of the formal logical method allowed
concluding that forensic diagnostics is the process and result
of recognising objects (situations), that is, establishing their
nature and condition, which have a certain connection with
the crime event and are determined by the latter. In cognitive
terms, forensic diagnostics is considered in two aspects:
as a theoretical concept that finds its implementation in a
separate forensic science (theory) and as a means of solving
specific expert and investigative tasks related to clarifying
the circumstances of the crime event, proving the guilt of
a certain person. Therewith, in the diagnostic cognitive
process, a special role is played by the construction and
testing of hypotheses (versions) to establish an event based
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on its results (traces), where causal relationships become
decisive. Establishing causality can be both the purpose
of diagnostics and part of this process, an intermediate
stage on towards the cognition of an event (phenomenon,
fact). The system-structural method was used to determine
the elemental composition of the structure of the forensic
diagnostic process, which in general can be presented as
follows: definition of the purpose, preliminary study of
objects, analysis of diagnostic features, comparison by
analogy, evaluation and correction of the results obtained,
formulation of conclusions. The method of legal modelling
made it possible to formulate specific positions on the state
and prospects of development of forensic diagnostics as
a scientific concept and working tools of the investigator
and expert. The use of sociological and statistical methods
contributed to the generalisation of investigative and
expert practice, analysis of empirical information related
to the subject matter.

Using the method of system analysis, the study
generalised the accumulated theoretical knowledge on
the development of the term “forensic diagnostics”,
its correlation with other paired categories of forensic
science, in particular identification. The method of legal
forecasting allowed identifying the possible areas for
further development of scientific opinions on the concept
of forensic diagnostics, its integration into the terminology
of forensic science, and the prospects for creating a separate
forensic teaching on diagnostics. Thus, the use of these
scientific methods provided objective knowledge of: a)
forensic diagnostics as a theoretical concept and effective
working tools at the disposal of the expert and investigator
to recognise objects (situations) related to the mechanism
of crime; b) patterns of evolution of the establishment and
development of this forensic category, the shaping of its
content and structure; ¢) prospects for creating a separate
theory of forensic diagnostics.

2. RESULTS AND DISCUSSION

The basis of forensic diagnostic research is the fundamental
possibility of establishing the nature and condition of the
object, taking into account the changes that have occurred
in it, and which are caused by the conditions and factors of
the criminal situation [22, p. 5]. Forensic diagnostics can be
defined as a special method of cognition, which constitutes
a system of cognitive techniques, the basis of which is the
process of establishing the nature or state of an object that
has a certain connection with the event of a crime, as a
result of comparison with various classifications [15, p. 248;
23, p. 14]. The subject of the study of forensic diagnostics
is the cognition of changes that occurred as a result of the
commission of a crime, the causes and conditions of these
changes based on selective study of the properties and states
of interacting objects in order to determine the mechanism
of a criminal event in general or its individual fragments
(stages) [16, p. 2]. The essence of forensic diagnostics can
be defined as the study of the regularities of recognition of
forensic objects by their characteristics (height of a person
by footprints; gender of a person by handwriting; type
of firearms by traces on a shell; type of clothing by the
composition and properties of individual fibres) [17].

The term “forensic diagnostics” was first proposed
by V.O. Snetkov in 1972 [19, p. 103-106]. Notably, the term
originally proposed by V.O. Snetkov did not arouse interest
among scientists. On the contrary, a number of studies
of forensic scientists have appeared, which proved the
expediency of using the term “non-identification expertise”.
Thus, Yu.P. Siedykh-Bondarenko came to the conclusion
that the practice confirms the existence of non-identification
examination along with the conventional identification
examination, which is different in its purpose and content
of research [30, p. 5-8]. During this period, there were both
supporters and opponents of the use of the term ‘forensic
diagnostics”. In particular, A.I. Winberg considered the
possible existence of three areas of forensic expert
research — identification, diagnostic, and situational [14,
p. 73]. At the same time, M.O. Selivanov categorically
denied the expediency of using the term “diagnostics” in
theory and practice, as one that does not correspond to
its general scientific interpretation [18, p. 58-60]. Next,
due to the efforts of S.V. Dubrovin and Yu.H. Korukhov,
forensic diagnostics began to take shape as a separate
forensic doctrine, the provisions of which contribute
to the enrichment of the general theory of forensics, the
development of its scientific concepts, categories, terms,
and methods. In practical terms, forensic diagnostics
should ensure the solution of both expert and investigative
tasks, in particular, the establishment of the mechanism of
crime, the spatial and temporal circumstances of a criminal
event, the construction and verification of investigative
versions, situational research of the scene, etc.

The objects of forensic diagnostics are material
bodies, phenomena, and situations that existed at the time
of commissioning the crime [31]. They are classified into
diagnosed and diagnosing. The former include objects,
situations, phenomena, properties, qualities, states, rela-
tionships, interrelations in need of recognition, that is, the
diagnosed objects are those whose nature and state must
be established. Diagnosing objects are those that establish
the nature and state, namely, material carriers of features
that reflect the properties and influence of the conditions of
the event that occurred on them. If the diagnosed objects
or their reflection are related to the event of a crime, then
the diagnosing objects are not related to this crime, but
their nature has been studied, they are classified according
to a set of characteristics. According to V.O. Snetkov, the
diagnostic process lies in establishing the essence of a
particular object by comparing its nature with the nature
of objects of a particular class, genus, species, which
are established by science and experience [26, p. 4].
Diagnosing objects include reflection traces (handwritten
text, casts, photographs, etc.), parts of objects, substances
(bulk, liquid, gaseous), and mental images. In the
diagnostic process, samples are used, primarily reference
materials (tables, atlases) that contain the characteristics of
the studied objects, their images, as well as collections of
natural objects.

Diagnostics, like identification, is based on studying
the features of objects. A diagnostic feature is a feature
that can be used to judge on the properties of an object
that was reflected in the trace, their changes over time,
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and the conditions in which the interaction of objects took
place. However, unlike identification, diagnostics focus
on the mechanism and conditions of trace formation and
reflection. A characteristic difference between diagnostics
and identification is that upon identifying the object under
verification, it always exists financially, whereas when
diagnosing it, it may not exist (for example, the person is
absent, but according to the scheme of the trace track that
the investigator has at his or her disposal, one can determine
the approximate height of the person who left these traces).
Forensic diagnostics solves a set of tasks that are aimed
at investigating the internal properties and states of an
object, its external features (time, place, functioning), the
mechanism of occurrence and development of processes
(the nature of interaction of objects with each other). These
tasks include:

a) establishment of the spatial structure of the situation
of a criminal event (where, in what situation the criminal
event occurred; what is the exact place of collision of the
vehicle; which of the traces that take place relate to the
crime committed, etc);

b) establishment of the mechanism of individual
stages of the event (the direction and nature of breakage
of obstacles; the relative location of vehicles at the time
of collision; the location of the person who fired the shot,
based on the place of detection of the corpse and gunshot
injuries located on it; the method of manufacturing
counterfeit banknotes, etc);

¢) determination of the material structure of the situation
at the scene of the incident (compliance of traces found
at the scene, material evidence with the mechanism of the
crime; the possibility of leaving traces on the criminal and
his or her clothes by the instrument of the crime, etc);

d) determination of the spatial and temporal features
of the criminal event (when it occurred; how long it could
have taken to commit it; in what sequence the actions
were committed; in what direction and by what means
the suspect moved when leaving the crime scene; what
was the sequence of movement of the suspect during the
commission of apartment theft; what traces appeared
earlier, and what — later; what injuries were on the victim’s
body before the crime, and what caused at the time of its
commission, etc);

e) establishing the properties of interacting objects
(how many persons took part in the commission of a crime;
the role of each of them in the implementation of criminal
intent; whether the person has criminal skills, etc.);

f) establishing causal relationships (what is the cause
of the fire; the possibility of spontaneous firing without
pulling the trigger, etc.).

Taking into account theoretical developments, it
is advisable to distinguish the following areas (types) of
forensic diagnostic studies:

1. Diagnostic studies of the properties and states of
an object during its direct study:

— research of the properties of an object, including its
compliance with certain features (specified standards) (for
example, whether the object is a firearm).

— investigation of the actual condition of the object,
the presence or absence of any deviations from its normal

parameters (for example, whether the firearm is working
properly and whether it is suitable for firing).

— establishment of the original state of the object (for
example, what changes were made to the original text of
the document under examination).

— determination of the causes and conditions for
changing the properties (state) of an object (for example,
what are the reasons for breaking the barrel bore of a
hunting rifle).

2. Diagnostic study of the properties and states of
the object based on its reflection.

— determination of the degree of information content
of the trace (for example, whether there are hand prints
on the bottle, and if so, whether they are suitable for
identification).

— establishment of the properties and state of the object
at the time of reflection (for example, what state the person
was in at the time of writing the handwritten text).

— ¢) establishing the properties of movable objects
based on traces of reflections (for example, how many
persons took part in the commission of a crime; the role
of each of them in the implementation of criminal intent;
whether the person has criminal skills);

— determination of the reasons for changing the
properties or state of an object (for example, this text has
not been washed off, corrected, or etched).

3. Research of mechanisms, processes, and actions
based on results (objects, reflections).

— determination of the structure of the mechanism:

— determination of the possibility of reproducing
the mechanism and circumstances of the incident based
on reflections (for example, what was the nature of the
vehicle’s movement (manoeuvre, braking) before hitting a
pedestrian);

— determination of individual stages (fragments) of the
event (for example, what, judging by the tracks on the road
surface, was the direction of movement of the vehicle);

— establishment of the mechanism of the event in its
dynamics (for example, what parts the vehicles were in
contact with at the time of the collision);

— establishment of the possibility (impossibility) of
performing certain actions under certain conditions (for
example, whether it is possible to shoot a given hunting
rifle when it falls to the floor from a meter height);

— establishment of compliance (non-compliance) of
actions with special rules (for example, those that deviated
from the special rules were allowed during the production
of forms of this document);

— determination of conditions (environment):

— establishment of the time (period) or chronological
sequence of actions (for example, in what sequence,
judging by the traces at the scene of the incident, the
criminal acted);

— establishment of the location of the action (its
localisation, boundaries), the position of the participants
(for example, what was the relative location of the shooter
and the victim at the time of the shot);

— determination of causality:

— determination of the reasons for the result (for
example, what is the cause of the fire, what is the cause of
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the lock malfunction).

— establishment of a causality between the actions
and the consequences that occurred (for example, to what
extent the actions of the driver of the vehicle caused the
occurrence of an emergency).

4. Establishment of criminogenic factors.

—establishment of the causes and conditions of a criminal
event (for example, what circumstances contributed to
the commission of a crime; what shortcomings in the
production of documents contributed to their forgery) [12,
p. 113-115].

Forensic diagnostics is implemented in expert [24,
p. 128-135; 27, p. 22-30; 28, p. 42-53; 29, p. 3-12] and
investigative [25, p. 108-114] practice. The essence of expert
diagnostic research is to identify deviations from a certain
norm in the examined object, establish the cause of these
changes and determine the degree of connection of this cause
with the event (mechanism) of the crime. For this purpose,
the result obtained is compared with some analogue.

The method of expert diagnostic research includes
the following stages:

1. Preparatory stage: identification of objectives.
Familiarisation with the object (situation); determination
of the possibility of conducting research.

2. Main study: analysis of diagnostic signs; comparative
study using analogues; synthesis of the obtained data.

3. Final stage: evaluation of the research results;
formulation of conclusions, execution of the conclusion.

In turn, the investigator performs diagnostics of the
following:

1) a criminal situation based on the study of the
mechanism of the crime (the method of preparation,
commission, concealment; actions of participants in the
event) based on its reflections;

2) the investigative situation based on the analysis of
the obtained evidence, the characteristics of the personality
of participants in criminal proceedings in order to predict
the prospects for its development;

3) involvement of a person in the committed crime due
to the presence of elements of victim behaviour;

4) the position of the interrogated person being searched
according to the nature of his or her behaviour, arbitrary
and involuntary reactions to stimuli.

Thus, diagnostics, i.e., recognition of an investiga-
tive situation that has developed at a certain stage of the
investigation, as well as the construction of a predictive
model for its probable development in the future, is based on
the study and analysis of attributes (factors, conditions) that
determine the establishment, functioning, and development
of this situation. According to R. S. Belkin, these attributes
(factors, conditions) can be divided into objective and
subjective ones. Among the objective features (factors,
conditions), the author refers to the following:

—the availability and nature of evidentiary and orienting
information available to the investigator, which depends on
the mechanism of the incident under investigation and the
conditions of its traces in the environment;

— availability and constancy of the existence of yet
unused sources of evidentiary information and reliable
channels for receiving orientation information;

— the intensity of the processes of disappearance of
evidence and the strength of the influence of certain factors
on these processes;

— availability of the necessary forces, means, time,
and the possibility of using them in an optimal way at the
investigator’s disposal at the given moment (availability
of communications between the duty station and the
operational investigation team, means of transmitting
information from the accounting services of internal affairs
bodies, etc.);

— the current criminal legal assessment of the event
under investigation.

According to R.S. Belkin [12], the subjective attri-
butes (factors, conditions) that influence the development
of the investigative situation are as follows:

— psychological state of persons under investigation in
the case;

— psychological state of the investigator, the level of his
or her expertise and skills, practical experience, ability to
perceive and implement decisions in extreme conditions;

— opposition to the establishment of the truth on the part
of the criminal and his or her connections, and sometimes
the victim and witnesses;

— favourable (conflict-free) course of investigation;

— the investigator’s efforts aimed at changing the inves-
tigative situation in a way favourable for the investigation;

— consequences of erroneous actions of an investigator,
operative employee, expert, witnesses;

— consequences of disclosure of pre-trial investigation
data;

— unforeseen actions of the victim or persons not
involved in the incident under investigation.

The combination and results of the influence of
all these features (factors), according to R.S. Belkin,
determine the individuality of the investigative situation at
the time of investigation, its content, i.e., a specific set of
conditions in which the investigator has to or will have to
act [12, p. 135-137].

It follows from the above that in the process
of diagnostic research (recognition), which is also
considered as an element of pre-forecast procedures and
the development of a prognostic conclusion [32, p. 200-212],
it is necessary to strive to take into account as many
attributes as possible that describe the diagnosed, and
therefore the predicted object. This may be one of the main
reasons for possible errors that occur when drawing up
forensic forecasts, which can be minimised by identifying
a system of relevant features, placing them in a hierarchical
sequence according to the degree of significance and
influence, mandatory consideration of the presence of
these features for the most objective analysis of individual
elements of the object of diagnosis or forecast (events,
situations, actions, etc.).

Diagnostic procedures are also implemented in the
mechanism of constructing forensic versions (investiga-
tive, forensic, expert, intelligence). Thus, Yu.H. Korukhov
concludes that the organic connection of the hypothesis
(version) with the attributes (facts) reflects the epistemo-
logical essence of the diagnostics. A hypothesis (version)
is definitively created based on a certain number (complex)
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of features (facts), it is justified and verified by them [16,
p. 59]. V.O. Konovalova believes that the first stage of
building a version is the analysis and generalisation of
factual material necessary for the further development of
knowledge about a single fact or set of facts [33, p. 16].

Recently, the forensic literature has been supplemented
with proposals to expand the scope of diagnostic research
and attract the achievements of forensic diagnostics
for the development of forensic records (creation of file
cabinets and collections containing diagnostic, indicative
information), the construction of separate forensic methods
of investigation based on the results of diagnostic analysis
of certain criminal manifestations [11; 20]. In particular,
O.A. Yudyntsev draws attention to the fact that, in
economic information, diagnostics of signs and traces of
non-return of funds in foreign currency from abroad can
serve as a basis for building forensic versions and analysis
of the investigative situation [21].

CONCLUSIONS

Forensic diagnostics is a method of recognising the state of
objects, cognition of phenomena and processes related to
the mechanism of crime and determined by the latter. This
is a kind of tool at the disposal of an expert, investigator,
detective, judge to cognise the event, phenomenon, object
by its reflection. The theoretical and methodological
framework of forensic diagnostics comprises the theory
of reflection, information about the patterns of occurrence
of objects studied by forensic science, their properties and
features, data on typical models of reflection of events
(actions, behaviour).

Forensic diagnostics is considered as a complex
cognitive process, during which a whole range of tasks is
solved that are aimed at studying the internal properties
and states of an object, its external features (time, place,
functioning), the nature of interaction of objects with each
other. The significance of the diagnostic process lies in
establishing the essence of a particular object by comparing
its nature (state, properties) with the nature of objectively
existing objects of a certain class, genus, or species

established by science and experience. The objective of
forensic diagnostics is to identify deviations from a certain
norm in the examined object, establish the cause of these
changes and determine the degree of connection of this
cause with the event (mechanism) of the crime.

In cognitive terms, forensic diagnostics is considered
in two aspects: as a theoretical concept that finds its
implementation in a separate forensic science (theory) and
as ameans of solving specific expert and investigative tasks
related to clarifying the circumstances of the crime event,
proving the guilt of a certain person. Forensic diagnostics
as a separate forensic teaching constitutes a system of
theoretical provisions on the regularities of recognising
objects (situations) according to their characteristics and
properties, based on the analysis of changes that occurred
in them under the influence of the circumstances of the
crime event and the actions of its participants, establishing
the causes of these changes and their connection with
the event under investigation, in order to accomplish the
proving in criminal proceedings and establish the truth in
the case. In practical terms, forensic diagnostics should
ensure the solution of both expert and investigative tasks,
in particular, the establishment of the mechanism of crime,
the spatial and temporal circumstances of a criminal event,
the construction and verification of investigative versions,
situational research of the scene.

Forensic diagnostics as a separate forensic teaching
(theory) is at the stage of its development, constantly
increasing its scientific potential and expanding the scope
of practical implementation. Further development of the
theory and practice of diagnostic research involves the
systematisation and classification of diagnostic features
and sets of features of objects, events, phenomena in
accordance with the solution of diagnostic problems, the
classification of typical situations that act as analogues
in the diagnosis of the crime mechanism in general and
its individual elements, the development of methods
and techniques of diagnostic research and their effective
implementation in investigative and expertpractice.
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ITPOB/IEMU KPI/IMIHA]lICTI/I}IHO'I. IAEHTU®IKALIIL
IIOYEPKY Y CY AOBIN EKCITEPTI3I

AHoTauisg. Buracnopyunui nionuc AK Xapakmepucmuxa aymeHmugixayii Oyna 10puouyHo i CYCnilbHO GUHAHA
npomsi2oM Cmonime i 6dce 6a2amo 0ecsmulimes GUKOPUCTOBYEMbCS 8 KPUMIHANICMUYHIN oonacmi 0si i0eHmugixayii
asmopa. Ilioxoou 0o Giomempuunoi aymenmughikayii kopucmysaua, po3poOieHi ¢ OCMAHHI POKU, MAKOIC YACMKOBO
3ACHOBAHT HA XAPAKMEPUCMUKAX NOYEPKY, MAKUX AK agmomamudna nepegipka nionucy. V yiii cmammi cucmemamuyno
BUABISIOMbCSL OCODAUBOCMI NOYEPKY, ONYONIKOBAHI 6 2ANy3l KPUMIHAICMUKU, | AHAIZYEMbCA, SKI 3 YUX 6I1ACMUBOCHEl
Modcyms Oymu adanmosaui y eueiaoi GioMempuyHux 03Hax os nepegipku kopucmysaua. Ilpedcmaenena npoyedypa
nepesipKu KOpucmyeayd, 3aCHO8ana Ha Habopi 3 14 xapaxmepucmur KpUMIHATICMUKY, SIKA THMEZPYEMbCAL 8 NPOYeOypy
biomempuunoi nepegipxu. Pezynomamu nepesipku yux KPUMIHATICMUYHUX O3HAK 3ICIMABISIOMbCSL 8 OCMATbHUX MeCmax
3 O3HAKAMU He KPUMIHAICMUYHO ODIPYHMOBAHUX OAHUX, | NOKA3AHO, W0 3HAYHI NONINUEHHS 8 NOKAZHUKAX NOMUTKOBOZO
BUABIIEHHSL OOCSIJICHI  WIAXOM  GKIIOUeHHs. Kpuminaricmuxu. I[Ipomseom comenv poxie erachopyynuti nionuc 6ys
JOPUOUYHO | COYIANbHO BUSHAHUM 6 sKocmi aymenmugbikayii. TIpuuunoro ybo2o € yHIKaibHICmb nouepKy JioouHu. Xoua
Ganvcughixamop 3 0esIK0I0 NPAKMUKOIO MOJiCe GI3YAIbHO IMIMYysamu mexkcm abo nionuc iHuwoi 100unu, Munoei ciou, ujo
BUHUKAIOMb 3 (BUBYEHOT) NOBEOTHKU Jicepmeu NiOPoOKU, 8adCKO cKoniiogamu. Jist nepesipku 3anucy GUKOPUCMOBYEMbCS
CUNA MUCKY BCIX MOYOK HAKAAOEHHS 3 OONOMO20I0 Nepa HA NOYAMKY abo 6cepeduni Cloéd, HanUCanux OyKe y GUCAHOMY
nonodcenni. Kpim mozo, me, sk nuCbMeHHUK HeC8I0OMO abo HABIMb C8i00MO N08 3V€ cl08a, Jimepu abo yacmunu 6yKe
00UH 3 OOHUM, € CReYu@IuHOI0 pucoro 0Jist yiel moounu. Y cyoosy ekcnepmusy gaxisyi O0CHiONHCYIOms yi ma iHuii O3HAKU, oo
dosecmu abo cnpocmyeamu CnpasiCHICMb NIONUCi6 abo OOKymermis. B obnacmi Hayko6o2o KpuMiHAnicmuiHo20 00CTIOHCeHHs
nUCeMHOCI icHye be3nid npoyeodyp, NPONOHOBAHUX HA OCHOBI (DI3UUHUX 3PA3KIE NOYEPKY OJi GUSHAYEHHS NUCbMEHHUKA
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PROBLEMS OF FORENSIC IDENTIFICATION OF HANDWRITING
IN FORENSIC EXAMINATION

Abstract. The handwritten signature as a characteristic of authentication has been legally and publicly recognised
for centuries and has been used in the forensic field for many decades to identify an author. Approaches to biometric
user authentication developed in recent years are also based in part on handwriting characteristics, such as automatic
signature verification. This article systematically identifies handwriting features published in forensics and analyses
which of these properties can be adapted as biometrics to verify the user. A user verification procedure based on a set of
14 forensic characteristics is presented, which is integrated into the biometric verification procedure. The results of the
verification of these forensic features are compared in detailed tests with the features of non-forensic data, and it is shown
that significant improvements in false detection rates can be achieved by including forensics. For hundreds of years,
handwritten signatures have been legally and socially recognised as authentication. The reason for this is the uniqueness
of human handwriting. Although a forger with some practice may visually imitate another person's text or signature, the
typical traces resulting from the (studied) behaviour of a victim of forgery are difficult to copy. To check the record, the
pressure force of all overlay points with a pen at the beginning or inside the word, written letters on the weight are used.
In addition, the way a writer unconsciously or even consciously connects words, letters, or parts of letters to each other
is a specific trait for that person. In a forensic examination, experts examine these and other features to prove or disprove
the authenticity of signatures or documents. In the field of forensic science, there are many procedures offered based on
physical handwriting samples to determine a writer

Keywords: identification, handwriting, writing, criminology, signatures

INTRODUCTION

Today, most modern scientists consider forensic identi-
fication in three aspects: as a private-scientific forensic
theory (a separate method of cognition) — the doctrine of
the general laws of establishing the identity of material
objects to themselves in different periods of time. Forensic
identification includes the doctrine of general principles
and methods of identification of material objects as a way

to establish the truth in a criminal, civil, administrative,
economic case, or as a way to obtain individual evidence;
as a research process that allows establishing the presence
or absence of an identity of an object to itself by certain
reflections in the external world, that is, to establish
a single object associated with a crime. In this case,
forensic identification is understood as a system of actions
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performed in a certain sequence; as a goal or result is the
establishment of the fact of the presence or absence of an
identity, which can be evidence in criminal proceedings.

Given the diversity of views of scientists on the
nature and significance of forensic identification, its tasks
are also interpreted differently. Thus, scientists determined
the task of forensic identification to obtain forensic proof
ofidentity [1], considered the task of forensic identification
in establishing the fact of identity or obtaining proof of
identity, analysed the task of identification in obtaining
evidence confirming or denying identity [2], forensic
identification in the establishment of a separate material
object, it was proposed to consider the tasks of forensic
identification as the determination of the identification set
of features necessary to deduce the identity and authenticity
of physical evidence and the like [3].

Given the differences in the views of scholars on the
problem of forensic identification, it is appropriate, in the
authors’ opinion, the view of the close relationship of the
problem of forensic identification as a structural element
of the evidentiary process with the problem of criminal
justice in general [4]. If to consider forensic identification
as a relatively independent complex organised system
of cognitive actions in the field of criminal proceedings,
it is appropriate to distinguish its general and individual
tasks. At the same time, existing research in the field of
forensic identification allows considering it as a structural
element of a more complex system of cognitive actions —
evidence and criminal proceedings in general, where
forensic identification is one of the individual tasks, which
contributes to the overall goal of proof.

The founder of the scientific doctrine of forensic
identification S.M. Potapov [5], noted that the main task
and goal of all forensic methods (technical and tactical)
is to obtain forensic proof of identity as a result of a study
called identification. So, S.M. Potapov limited the tasks of
forensic identification to the framework of judicial
proceedings, scientist understood its tasks in establishing
a specific individual object in its various states and
manifestations, not limited to the framework of judicial
proceedings, but narrowing the objects of identification —
things, faces, animals [6]. Disclosing the tasks of forensic
identification as a means of cognition of objective reality,
one cannot ignore its tasks as an element of a general
scientific epistemological means — a comparative analysis
aimed at establishing the presence or absence of identity.

A specific feature of forensic identification is that
it is not only a means of knowledge, but also a means of
proof, which determines not only the special scope of its
implementation, as well as the specifics of its objects,
subjects and the like. Regarding this understanding of the
nature of forensic identification, the authors agree with
the opinion [7], who noted that since general scientific
identification is a means of identification-distinction, its
purpose is to resolve issues of identity, i.e. to establish its
presence or absence. And since forensic identification is
also a means of solving problems in the field of judicial
proceedings, its purpose follows from the purpose of the
activities in which it is carried out. And if the activity in
the field of criminal proceedings is one of the forms of

realisation of legal relations by proving, then forensic
identification is a means of their realisation (that is, a means
of proof), and therefore its purpose should be aimed at the
realisation of such legal relations. In this case, the main
forensic task is not to obtain judicial proof of identity, but a
procedural solution to the issue of identity, which involves
either obtaining proof of its existence or obtaining proof of
its absence.

The traditional assertion that the modern under-
standing of forensic identification no longer fully meets
scientific as well as practical needs is a well-founded
number of factors and scientific positions. This concerns,
first of all, the need to clarify and determine the place of
identification by mental (ideal) images among other types
of forensic identification. Characterising the identification
of mental images in the system of forensic identification
actions, there is a need to shed light on its concept and
essence as a legal phenomenon existing in the legal system.
Identification by mental (ideal) images is a scientific
concept that is a form of human thinking. The concept
provides a basis for understanding and cognition of the
essence of a phenomenon or process. It is with the help
of the concept in the form of abstract thinking that the
essential features of the object of study were generalised.

In the scientific literature, the word “concept” is
interpreted as a thought that reflects in a generalised and
abstract form objects, phenomena and the relationship
between them by fixing the general and special features —
the properties of objects and phenomena [8]. That is, the
scientific concept should be understood as a certain form
of thinking (thought, position, recommendation), which
reflects the common essential properties of a phenomenon
of objective reality, the general relationship between
them as a holistic set of features, and the essence is the
content of the phenomenon, external manifestation which
is only a certain aspect of its essence, cognition of which
is carried out by analysis and synthesis, directed to the
depth of the phenomenon, from phenomenon to essence,
from the essence of the first order to the essence of the next
order, and so on to infinity [9]. In the philosophical sense,
essence is a category of dialectics that reflects the patterns
that occur in the phenomenon and represent a set of its
internal connections [10]. Therefore, such phenomena
as “concepts” and “essence” are complementary and
interconnected terms in the study of concepts, features and
features of identification by imaginary images.

It should be noted that the concept is a phenomenon
of objective reality, which is perceived based on its features,
and the essence of the latter can be revealed through in-depth
research. First of all, it concerns the understanding of the
phenomenon that is being studied. After all, identification
by mental images can be most fully characterised through
the concepts, features and forms of forensic identification,
in particular when conducting expert research. The effective
operation of pre-trial investigation bodies depends not
only on the proper performance of their tasks, within
their competence, but also on the quality of application of
both the rules of criminal procedure and the provisions of
criminology. This applies, in particular, to such a specific
method as forensic identification, the essence of which is
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the ability to perform narrow identification tasks to establish
the identity of a particular object that has a stable external
form.

1. MATERIALS AND METHODS

The identification of an object by its mappings occurs in
those cases when, along with the predominant coincidences,
insignificant differences are also noted. However, clearly
defined differences, showing a dissimilarity in the main, are
the basis for differentiation (the principle of the opposite
phenomenon of identification). If it is impossible to find
out the nature of the differences, and then classify them
as significant or insignificant, it is necessary to conclude
that it is impossible to identify. Criminal procedural
evidence is defined as the activity of the relevant bodies
and persons carried out in procedural forms and consists
in the collection, verification and evaluation of evidence
in order to establish the circumstances relevant to the
criminal proceedings. The authors studied that forensic
identification acts as one of the important tools of the
process of proof, based on which it is possible to find out
the essence of identification as a way of equating material
objects by their mappings.

In criminology, the position on the essence of
identification is deeply researched and theoretically ex-
plained. A separate theory of forensic identification has
been developed, which is of great practical importance in
criminal proceedings. Therefore, when establishing the
place of identification with mental images among other
types of forensic identification, it is appropriate to take as a
basis the essential understanding of forensic identification
and the classification of identification actions. The essence
of forensic identification as a general scientific category
is to identify the object (person, thing) by separating it
from similar objects to solve the problems of criminal
proceedings. Forensic identification is not only a specific
method, the purpose of cognition, but also a cognitive
process, which is realised through instrumental research,
investigative (investigative) actions or operational and
investigative measures. Inmodern forensic science, forensic
identification is understood as a method of establishing
relative or absolute truth in criminal proceedings. It, in
turn, means the establishment of the coincidence of the
characteristics of an object or person in a set of certain
general and individual features [11].

The purpose of criminal proceedings is to establish
the truth (falsity) only of those circumstances of criminal
proceedings that have legal significance, and not to
establish the truth in criminal proceedings as a whole.
At the same time, the goal of forensic identification by
imaginary images is somewhat different, because in its
essence it consists in finding the truth in the process of
criminal proceedings directly during identification, since it
is aimed at individual identification, that is, at establishing
the complete coincidence of the features of a particular
object. Based on the foregoing, determining the place
of identification with mental images among other types
of forensic identification, it is possible to conclude that
these concepts of classification of identification actions
have become the basis for distinguishing two main forms

of reflection in the modern science of forensic science,
namely: materially fixed and ideal (in separate sources —
psychophysiological, mental, imaginary). The ideal form
of reflection, in turn, is subjective and consists in fixing a mental
image of an object in the memory of a particular person.

2. RESULTS AND DISCUSSION

In the forensic literature, the issue of classification of
identification actions has traditionally been covered by the
concept of “types and forms of forensic identification”.
At the same time, the concepts “types” and “forms” are
interpreted as synonyms, which is also incorrect from
a methodological point of view. This is due to the fact
that, when characterising the forms and types of forensic
identification, one should first of all proceed from the fact
that when classifying any objects (including identification
actions), it is about their ordering by dividing them into
groups according to certain criteria. As for the concept of
“form”, it comes from the Latin “forma” and is traditionally
interpreted as the appearance of a certain object. However,
for example, Hegel distinguished both external and in-
ternal forms, which from the standpoint of the modern
understanding of these problems is not entirely correct,
since the concept of “internal form” is more precisely
covered by the concept of “structure” of an object. That is
why, when classifying forensic actions, which are the basis
for determining the place of identification with mental
images among other types of forensic identification, the
form is one of the grounds for separating them into a
separate group (type) [9].

It should be borne in mind that forensic identifi-
cation, which develops from the practical needs of using
the methods of natural and technical sciences in the
investigation of crimes, is one of the varieties of general
scientific identification and, from an epistemological stand-
point, is a special case of pattern recognition [12]. That is
why, when determining the value of identification with
mental images, one should take into account, on the one
hand, general scientific foundations, and on the other,
specific (actually forensic) features of the types and forms
of forensic identification. This is explained by the fact that
identification studies are primarily a means of cognition,
and in legal proceedings they also perform the function
of a means of proof, which is the basis for identifying
their procedural and non-procedural forms. In the theory
of forensic science, as the identification of a person by
mental images, its identification by signs of appearance
is considered. The doctrine of forensic habitology is a
set of theoretical provisions on the features of a person’s
appearance, methods of identifying, studying and using
them in order to solve the problems of criminal proceedings.

Signs of a person’s appearance can be divided into
two groups: own signs and accompanying ones. First of all,
self-signs are those signs that belong to a person from birth
or are naturally acquired in the process of life. This concerns
the structure of a body, a face, the organic properties of his
appearance, which are integral to him. So, for example, the
structure of the skeleton of a face, which grows and changes
throughout lifetime, but this process is characteristic of the
internal life processes of a human body. For these reasons,
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in the theories of criminalistics identification and criminal
procedure, a controversial problem has been formed about
the existence of the evidentiary value of carrying out the
identification of an object on other grounds. Modern
scientists studying this issue believe that the identification
of the essence of presentation for identification as an
investigative (search) action, during which participants in
criminal proceedings face for identification objects of the
material world previously perceived by them or carriers of
objective representations of these objects, causally related
to the event of a crime in order to establish identity, group
affiliation or distinction. Identification parade is based on
the process of comparative analysis of an object displayed in
aperson’s memory and an object presented for research [13].

During identification by mental images in the
process of presentation for identification, a person who
recognises compares the signs and properties of the pro-
posed objects with the mental (ideal) image preserved in
the memory of the person due to the previously perceived
object. As a consequence, the person who recognises
makes a conclusion about identity, similarity, or difference.
Therefore, the psychological content of perception should
be considered a feature of identification by mental images
during identification. So, distinguish between successive
and sympathetic recognition. In the case of a successive
identification of an object according to imaginary images,
a sequential comparison of the features of the image
previously perceived by a subject with a presented object is
carried out. Simulative identification of an object by mental
images during identification is carried out simultaneously
due to the identification of a well-known object. In the
forensic literature, the opinion is expressed that the
propensity for simulative or successive identification
by mental images depends on the individual mental
characteristics of a person. The identification performance
is influenced by the social experience of the identifier, his
volitional activity, the type of memory, the time elapsed
from the moment the object was perceived to the moment
it was presented for recognition, and other conditions [2].
However, in the indicated context, it should be agreed that
the characteristics of these two types of perception are
rarely met in their pure form. They usually complement
each other, since the most productive perception is
based on the positive characteristics of both types. This
perception combines elements of synthetic and analytical
thinking [14].

Based on the foregoing, it can be concluded that
the psychological properties of a subject that recognises
must also include the features of identification with mental
images. This is due to the fact that the choice of the type
of psychological identification (recognisability behind
mental images) depends not only on the type of memory
of a person who recognises but also on the characteristics
of the previous interaction of such a person with an object
that is being identified. The authors found confirmation of
the above in the materials of investigative (operational)
practice, where there was identification of a person by
mental images when presented for identification of a
living person by functional, dynamic features, such as
speech, gait, voice, facial expressions. So, according to the

materials of the investigative practice, in the case of theft
in the hostel, the tape recorder was stolen from the victim
A., where three other guys lived with him in the room.
A neighbour from another room, B. (the witness) heard
in the victim’s room a conversation between the accused
and a stranger, but did not see his face. An investigator
carried out an investigative (search) action of presentation
for identification by voice [6]. In this case, witness B, of
course, could not single out individual functional features
of a subject, but he perceived a subject of identification as
a whole, that is, there was a simultative identification of a
subject in mental images.

The above gives grounds for the conclusion
that forensic identification by imaginary images should
be understood as a process in which various subjects
participate (subjects of proof and subjects of identification);
in the form of expression by a procedural identification
action, it is carried out in the field of procedural activities
in order to obtain judicial evidence of identity by using
the cognitive capabilities of a subject of identification,
which is a source of information about facts. The purpose
of forensic identification is individual identification,
that is, establishing the coincidence of the features of a
particular object and the search for truth directly during
identification. Although in science forensic identification
is characterised by various criteria, the most informative
of them in characterising identification with mental images
are: its belonging to procedural identification actions; the
special nature of knowledge that is used in the identification
process; the goal and tasks that determine its implementation
(for the purpose of individual identification, that is,
establishing the complete coincidence of the features of a
particular object; in order to search for the truth directly
during identification).

With computers and equipment such as tablets,
pressure-sensitive displays in personal digital assistants
(PDAs) or tablet PCs, there are many possibilities today
for capturing and manipulating digital ink. With computer
capture from manuscripts, it is possible to register dynamic
characteristics already during handwriting recording,
which must be evaluated or measured accurately enough
in a forensic medical examination. In connection with
these new ways of recording both the writing process and
the resulting font, the discipline of dynamic biometric
handwriting recognition has been traced for about two
decades, which can find application, for example, in the
field of electronic signatures [1; 6; 11]. Here, from the
recorded physical measurements of the recording process,
characteristics are determined based, for example, on the
speed, pressure, or change in an angle of a pen during
recording. There are many biometric methods for verifying
a writer today, a full overview can be found [2; 3; 14; 16].
Although the scientific disciplines of writing forensics and
handwriting biometrics suggest a close relationship due to
their nature, there are several cross-disciplinary approaches
to authorship verification.

Thus, studies of biometric-based writer’s forensic
verification can be found in full font such as letter [3].
However, no approaches to the safety of authorship have
been found. This study aims to show the extent to which
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the approaches and methods of forensic font research can
be transferred to computer biometric user authentication.
In addition to the results of quantitative research, such
as the adaptation of established research methods from
forensic science to biometrics and the study of their
suitability in the experiment, the authors also focus on the
qualitative aspects. These qualitative considerations made
it possible to compare scores from both disciplines that
can be useful in non-technical evaluations of biometric
systems. The authors’ contribution is divided as follows:
first, an overview of the objectives of forensic writing
and presentation of the important core components of
forensic analysis. The authors briefly stop on the formation
of features based on online manuscripts, in order to
then present and qualitatively discuss the comparison of
forensic and biometric characteristics. The authors present
the current test results for the selected characteristics
presented, and in the conclusion we will summarise the
message and give an idea of future work.

Forensic handwriting examination studies the
authenticity of handwriting by hand or in the signature
of documents. Such documents include, for example,
contracts, receipts or anonymous letters. Important features
of font of components when examining handwriting in
words or numbers with a signature. In doing so, it can
be checked whether the three values belong to the same

person, whether the signature belongs to an account owner,
or individual data (for example, the amount) has been
changed. Obviously, it is not always necessary to check all
possible combinations. Thus, in the event of a dispute over
a specified amount of money in a handwritten contractual
document, it is sufficient to simply examine it for possible
manipulation [12; 15]. At the same time, there is no need
to check the signatures on this document if the disputing
parties do not doubt its authenticity. Also, forensic
handwritten examination is engaged in determining the
time sequence of the creation of both several documents
and several parts of a text of a document. These techniques
help to verify the true authorship of a document. For the
systematic analysis of manuscripts in forensic science,
basic expressions are used. When studying the stroke as
the main component of the font, material and technical
conditions play an important role. The texture of a line
depends not only on a writer but also on the writing
instrument, the medium of font, and the writing surface.
To assess the texture of a line, in most cases it is necessary
to increase the material to detect and evaluate even the
smallest features. Examples of this are the difference in
movement of a pen while writing, as shown in Figure 1.
These are the smallest strokes that occur when a pen is
pressed and released and is very specific.

Figure 1. Continuous and intermittent movement of a pen

The print evaluation examines how hard the writing
instrument has been pressed against the type medium.
Print marks on paper vary by author, writing instrument
and writing surface. The exact writing pressure can only
be established while writing with special devices. For
example, for a ready-made font, the print can be judged by
the depth of the grooves for printing on paper. It should be
borne in mind that a softer board can also lead to a deeper
groove like a complex writing device (e.g. pencil). Other
indications when studying pressure are line width, degree
of colour. In movement flow, aspects of speed or timing
are evaluated, as well as the degree of cohesion or binding
of letters.

The motion may flow (walk) continuously during

recording, or it is frequently interrupted and this slows
down the recording speed. The tempo characteristics of
recording performance can only be measured when provided.
Otherwise, they must be evaluated by an expert. This
basic graphics component deals with posing the question
of how an author handled and applied the school pattern
that he learned to write from. Which parts were taken from
him, and which were adapted to his personal manner of
writing. The elementary written movements of each school
template consist of a line (straight), an arc (circular) guiding
movement, and the resulting blended shapes, as shown in
Figure 2 [16; 17]. Since angular movements occur when
moving along the line of change of direction, they are also

AB<
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called angular.
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Figure 2. Pure line, blended shape, angular movements
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The main component “direction of movement” is
summarised as the development of a movement in the four
recording directions. These include the ratio of the angles
of a character to a baseline, all text to paper, or each letter,

as well as the order in which the constituent parts of a
letter or word were written. Figure 3 shows the different
movements when writing a letter.

A

Figure 3. Different sequence of movement with the same basic spelling

The vertical extent determines the size and aspect
ratio of the font size. Thus, it may be typical for a person
that, regardless of the space available, he always writes
his signature in the same size. However, if a signature on
a form matches a default size, it could indicate a forgery.
Horizontal expansion considers the primary width (letter
width) and secondary distance (letter distance). In this case,
the ratio of the font width to its size matters. When studying
horizontal expansion, one should pay attention, first of all,
to stretch marks and pressings inside and between letters.
It is important to note whether they are attached to the
same characters or the same letters, letter connections, or
specific positions, or show the same irregular variation.
This basic graphics component describes how the write
performance has been blended into the accessible area in
terms of horizontal font. Depending on the original media
requirements of font and write performance, the writing
ability of font can vary greatly.

Greatest writing possibilities offers a blank non-
linear sheet without specifying what a person should write.
However, if a signature is required, which must be done
in a small rectangle in a form, the writer’s expandability
is severely limited. In addition, other anomalies should be
considered when comparing fonts. Spelling, punctuation,
or other personality traits such as abbreviations or dates
are important features here. Other examples of anomalies

)tp(t)

include fall-back strokes in totals, underscores, or strike-
throughs. Next, there is a fundamental overview of the
characteristics that can be derived from capturing the
dynamics of handwriting during recording and used for
biometric user authentication. In addition to functional and
structural assessments, there is the possibility of statistical
analysis of those quantities on which the authors will focus.
These values are determined based on statistical estimates
of the signals recorded during writing [18; 19].

Modern digitisation of a tablet makes it possible
to record up to five independent signals: x(t): signal of
the horizontal position of the pin y(t): the vertical signal
of the position of the pin; p(t): pressure gradient signal
applied to the pen tip; ®(t): angle of the pen height above
the tray; ®(t): side angle of the pen above the tray. Based
on these physical measurements, various statistics can be
mathematically determined for the recorded handwritten
inputs. Figure 4 shows the physical measurements as well
as the feature extraction process. Examples of statistics
are total recording time Total, average writing speed in the
horizontal direction (Vx) or in the vertical direction (Vy).
Statistical evaluation of the measuring signals allows
determining various quantities, which in the context
of the research work of the authors was identified and
implemented in the evaluation system of 69 different
characteristics [20].

ignals:
Signals e )
o0 x(t), y(t), Normalization statistical
p(t), (time variant) Parameter|
o [ 0 8(t), P(t) |
Data Aquisition Feature
y(t) Extraction

Figure 4. Extraction of statistical characteristics from writing signals

Source: [13]

The transfer of forensic signs of writing to biometric
handwriting recognition is discussed in more detail below.
As mentioned earlier, when photographing manuscripts using
acomputer and appropriate equipment, important values can
be recorded. These include the position (X, Y coordinates),

pressure and angle of a pen at a specific time. From these
values, it is possible to calculate other dynamic quantities,
such as writing speed or acceleration [21; 22]. Portability
of forensic signs to biometric is not possible for any size
to use for user authentication. For example, characteristics

201




Journal of the National Academy of Legal Sciences of Ukraine, Vol. 28, No. 1, 2021

that require a school template may be excluded. This is the
case where writing performance needs to be checked for
deviations against the school pattern [23].

The force of pressure while writing is part of a test.
It indicates how hard the nib was pressed against the font
mat while writing. First, the pressure with which the writing
is made is considered. For this, the average pressure of all
overlap points is calculated. Overlap points are exactly
those points that occur when a pen is pressed against the
medium of the font, in this case, the digitising tablet, at the
beginning of writing performance or after writing inside
letters or words. Another component of the pressure force

is the release pressure, that is, the pressure that is at the last
point before termination [24; 25].

The angle of the font in relation to a specific line
is called the line guide. It is studied in forensics while
considering direction of travel. To determine them, the
base angle of the font is analysed. The baseline is the main
horizontal direction of propagation of the sample font,
where the angle of deviation from the horizontal is used as
the dimension size, as shown in Figure 5. Mathematically,
this size can be determined by direct regression on the
number of x/y points occurring during writing, but this
assumes heights/sides of font image that is well below one.

Horizonal base line

Figure 5. Basic angle definition

A person’s font size can be different in different
font samples. However, most often the size ratios are very
consistent. Size proportion is one of the features of vertical
expansion. To determine the proportions, the font sample is
divided into three equal horizontal regions. The points are
then determined in these areas and the percentage of the
total points is calculated. These three values then go into
the font sample score as one feature at a time. Horizontal
proportions of size. This characteristic was not directly
derived from the graphic components of the forensic study
of writing. The role model is the vertical proportion of
size, as described above. However, with horizontal size
proportions, the font sample is split perpendicularly into
two areas of equal size [26]. A score is then determined for
each area. Again, the ratio of the scores of the two intervals

to the total score is indicated as a percentage. Secondary
spacing indicates letter spacing in forensic handwritten
research.

Since there is currently no way to extract letters in
the foundation behind this article, individual segments are
being studied. The evaluation of the detected font features
was determined using a specific biometric verification
method (bio-hash), which, from a set of vector features
of a fixed value n, determines the biometric hash value,
also with the dimension N. Detailed information on the
algorithm used can be found in [8]. The aim of the study is
to identify the influence of the use of forensically grounded
quantitative features in comparison with forensically not
grounded values for the verification algorithm. For this,
two sets of characteristics were used, shown in Table 1.

Table 1. Forensic and non-forensic characteristics

Forensic characteristics

Non-forensic characteristics

No. Description No. Description
average standardised changeover pressure 1 total number of writing points
2 standardised mean steady pressure 2 average writing speed
3 the angle between the dire.ction of .propagation of 3 number of segments
font and a horizontal line
4 number of points in the zone in percent 4 lowest absolute X-writing speed
5 | number of points in the central zone in percentage 5 lowest absolute Y writing speed

center of gravity of the horizontal position of a

common font

6 number of points in the upper zone in percent 6 . . . .
4 P upperz p pen in relation to the total horizontal font width
. center of gravity of the vertical position of a
7 number of dots on the left side as a percentage 7 gravity v Postll
pen in relation to the total vertical
8 number of dots to the right, in percent 8 font heights
9 ratio between the area of a convex hull and a 9 normalised center of gravity distance from
surface that limits writing origin
the ratio between the area of the convexity of . . .
W Vexiy normalised horizontal elevation of the center of
10 a character and the area of the convexity of a 10

gravity to the origin
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The test base is an online handwriting test scoring
system presented in [8], which is briefly summarised here.
The database contains samples of fonts recorded with
various digitising tablets. Overall, in most cases studied,
there is a significant improvement in detection rate. The
absolute value of the error seems to be very high at the
level of 23-54%, however, when interpreting it, it should
be noted that the examination was carried out everywhere
and the optimisation of procedural parameters was not
included in the study.

CONCLUSIONS

In general, this work has shown that forensic and biometric
characteristics can, in principle, complement each other
when solving the problem of automatic biometric user
authentication. Despite the fact that not all aspects arising

from the forensic study of writing can be simultaneously
implemented for biometric verification of writing, the
authors were able to determine a forensic set of features
for use in biometrics and compare it with features based on
non-forensic characteristics.

The experimental results suggest that, although
the frequency of detecting errors in recognition has been
improved for all classes of semantics, they are especially
pronounced for the most common category — signatures.
However, it should be borne in mind that the first authors’
study initially examined the global impact on biometric
verification without going into the specific effects of phys-
ically different input devices. In the future, it is recom-
mended to use approaches that take into account hardware
dependencies. In addition, comparison with additional,
non-forensic features is necessary.
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