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HAYKOBA PAAA

Bacuas Taniii — nokTop ropuandHux Hayk, npogecop, akagemik HAH Ykpainn ta HAIIpH VYkpainn (romosa
HaykoBoi paau) (Hamionansnuii 1opuandnuii yHiBepcuteT iMeHi SIpocinaBa Mynporo, Ykpaina);

IOpiii bapa6am — 1oKTOp IOPUANYHHUX HAYK, Ipodecop, wieH-kopecnionaeHT HAIIpH VYkpainn (HamionamsHmiA
IOPUINYHAN yHiBepcuTeT iMeHi SIpocmaBa Mymporo, YikpaiHa);

BsiueciiaB BopucoB — f1okTop opuauyHUX Hayk, npodecop, akanemik HATIpH VYkpainn (HaykoBo-mociigHoro
IHCTUTYTy BHBUCHHsI NPOOJIEM 3JI0YMHHOCTI iMeHi akanemika B. B. Crammuca HamionanbHoi akaiemii mpaBoBHX Hayk
Vkpainu, Ykpaina);

Banentnna bBopmcoBa — kaHmuuar ropuaMuHUX Hayk, npogecop, wieH-kopecnonaeHt HAIIpH VYkpainu
(Hanionanbuuii ropuauuHuii yHiBepcuTeT iMeHi SIpociasa Mynporo, Yipaina);

Bomogumup TI'apamyk — JIOKTOp IOpUAMYHUX HayK, npodecop, wieH-kopecnonaent HAIIpH VYkpainu
(Hamionanbsuuit ropuauaHnii yHiBepeuTeT iMeHi SIpocinaBa Mynporo, Yipaina);

Boaognmup loiina — 1OKTOp I0OpUINYHUX HAyK, Tpodecop, wieH-kopecrionneHT HATIpH Yikpainu (HamionamsHui
OPUINYHAN YHIBepcuTeT iMeHi SIpocmaBa Mymporo, YipaiHa);

Boaoaumup I'oHyapenko — TOKTOp IOpUANYHUX HayK, mpodecop, akagemik HAIIpH VYkpainn (HamionamsHmiA
IOPUINYHAN YHiBepcuTeT iMeHi SIpocmaBa Mynporo, YkpaiHa);

Bsiuecia KomapoB — xaHauar opuaduHuX Hayk, rnpodecop, akagemik HAIIpH VYkpaiun (Hauionanbhuii
I0pUANYHUI yHIBepcuTeT iMeHi SIpociaBa Mynporo, YkpaiHa);

Ouexcanap Kpynmuan — 1okrop 1opuanyHux Hayk, npogecop, akagemik HAITpH Ykpainu (HaykoBo-mocnianuii
IHCTUTYT ITPUBATHOIO MpaBa 1 mnprueMHHLITBA iMeHi akaiemika @. I. bypuaka HanionanbHoi akanemii mpaBoBHX HayK
Vkpainu, Ykpaina);

Muxona KyuyepsiBeHKO — JIOKTOp IOpPUAMYHHUX Hayk, mpogecop, akaaemik HAIIpH VYkpainm (Hanionansaunit
IOpUIMYHKH yHIBepcuTeT iMeHi SIpocnaBa Myaporo, Ykpaina);

Bacuab Jlemak — TOKTOp IOPUINYHUX HayK, Ipodecop, wieH-kopecmonaeHT HATIpH Vipainu (KonctuTtymifHmii
Cyn Yxpainu, Ykpaina);

Cepriii MakcHMMOB — TOKTOP IOpUIMYHIX HAayK, Ipodecop, wieH-kopecrnoraeHT HATIpH Ykpainu (Hamionamsanit
IOPUINYHAN YHiBepcuTeT iMeHi SIpocmaBa Mynporo, Yikpaina);

Outena OpuTIOK — JIOKTOP IOPUANYHUX HayK, npodecop, akagemik HAIIpH Ykpainu (KuiBcbkuil HalioHa bHUHA
yniBepcuteT iMeHi Tapaca IlleBuenka, Ykpaina);

Muxouia ITaHoB — JOKTOp IOpUAMYHUX HAyK, Tpodecop, akagemik HATIpH Ykpaiun (HanioHansHui 10puanIHUA
yHiBepcuteT iMeHi SpociaBa Mynporo, Ykpaina);

Bosognmup Iuimmayk — 10KTOp IOPUINYHIX HayK, mpodecop, akaaemik HAIIpH Ykpainu (HaykoBo-gocnignuii
iHCTUTYT iH(OpMaTHKH 1 TpaBa) HanionaneHOI akazeMii MpaBoBUX HayK YKpaiHW, YKpaiHa);

Cepriii Ilpuinnko — HOKTOp IOPHOMYHUX Hayk, mpodecop, axkamemik HAIIpH VYkpainm (Hamionamsauit
OPUINYHAN YHIBepcuTeT iMeHi SIpocnaBa Myaporo, YkpaiHa);

IleTpo PadinoBuY — JOKTOP IOPUAMYHUX HAYK, Tipodecop, akaaemik HATIpH Ykpainu (JIbBiBChKHIA HAIliOHATBHUAN
yHiBepcuteT imMeHi IBana ®panka, YkpaiHa);

B’siueciiaB Pym’siHIeB — JOKTOp MOpHIMYHHMX Hayk, mnpodecop, uieH-kopecrnionzeHT HAIIpH VYkpainu
(HamionanpHu IOpUIUYHUE yHIBEpCUTET iMeHI SIpociaBa Myzaporo, Ykpaina);

Ouexcanap CBATOUBKHIT — JTOKTOP IOPUIMYHKUX Hayk, npodecop, akanemik HAIIpH Vkpainu (BunaBaunrso
«IIpaBo Ykpaium», Ykpaina);

Amnarodiii CesiBaHOB — JIOKTOp IOpUAMYHUX Hayk, rpodecop, akagemik HAIIpH VYkpaian (Hamionambanit
IOpUIMYHNHN yHIBepcuTeT iMeHi SIpociaBa Myzaporo, Ykpaina);

Inna Cnacu6o-®areeBa — IOKTOp IOPUAMNYHHUX HAyK, mpodecop, wreH-kopecnonaeHT HAIIpH Vkpainm
(HamionansHmiA I0pHINYHEHN YHIBEpcHTET iMeHi SIpociaBa Myaporo, Ykpaina);

Bononumup Tuxuii — 10KTOp IOPUINYHUX HayK, mpodecop, akagemik HATIpH Ykpainu (HamionansHa akagemis
MPABOBHX HAayK YKpaiHW, YKpaiHa),

IOpiii IllemuryyeHko — JOKTOp FOPUIMYHHUX Hayk, npodecop, akanemik HAH Ykpainn ta HAIIpH VYkpainu
(ImctutyT neprxasu i1 npasa iMmeHi B. M. Kopeupskoro HanionaneHoi akazemii Hayk Ykpainu, Ykpaina);

Muxaiiso llyabra— goxrop IOpHIMYHHEX HayK, Tpodecop, wieH-kopecnonaeHT HAIIpH Ykpainu (Hanionansanit
IOpUIMYHKH yHIBepcuTeT iMeHi SIpocnaBa Myaporo, Ykpaina)




PEAAKIIITHA KOAETIS

Ouexcanap [leTpuimmH — TOKTOp OPUINYHHX HayK, ipodecop, akanemik HATIpH Ykpainu (rosioBa pepakiiiiinol
kosterii) (HamionanpHa akanemis IpaBoBUX HayK YKpainu, Ykpaina);

Boaogumup Kypaens — JOKTOp I0pUANYHUX HayK, npodecop, akanemik HAIIpH Ykpainu (3acTymnHuK roioBu
penaxuiiiHoi konerii) (HarionanbHa akazemist mpaBoBUX Hayk YKpaiHu, YKpaiHa);

Haraniss Ky3nenoBa — J0OKTOp IOpHIMYHHUX HaykK, npodecop, akagemik HAIIpH Ykpainu (3acTymHUK rojoBH
penaxuiiiHoi xonerii) (HarionansHaa akageMist mpaBoBUX HayK YKpaiHu, YKpaiHa);

®naysic AuToHiii baiiac — npodecop (byxapectcbknii YHiBepcutet, PymyHis);

KOpren Ba3zenoB — mpodecop (IHCTHTYT iHO3eMHOTO Ta Mi>KHAPOIHOTO TIPHBATHOTO MpaBa iMeHi Makca [lnanka,
Himeuyunna);

Binbsam Exior bataep — npodecop (Illkona npasa, YuiBepcuteT mrary [lencunbBanis, CIIA);

IOpiii Bayain — nokrop ropunuuHux Hayk, npodecop, akagemik HAITpH Vkpainn (HamioHanbHuil 1opuandHuii
yHiBepcHuTeT iMeHi SIpociaBa Myzaporo, Ykpaina);

Cepmxno buemy — 1OKTOp IOpUAMYHUX Hayk, npodecop (DakynbreT mpaBa, MoNIaBChbKUH JIep)KaBHUH
yHiBepcuteT, Moniosa);

FOpiii butsak — 1okTOp TOpUAMYHKX HayK, podecop, akagemik HAIIpH VYkpaian (Hauionansuuii opuanaanit
yHiBepcuTeT iMeHi SIpocnaBa Myaporo, Ykpaina);

Cranicnas Byka — mpodecop (banriiicbka MixkHapoaHa akanemis, JlaTsis);

€pmex BypidaeB — noxrop ropuandHUX HayK, mpodecop (Kazaxcpkuil HalioHANBHUH MTeIarOTiYHAN YHIBEPCUTET
imeni Abas, Pecrry6nika Kazaxcran)

Yaoda Bapra — npodecop (IHCTUTYT npaBOBUX JOCIIKEHb, YTOpChKa aKa/eMis HayK, YTOpIIUHA);

Amnarouiii TerbMan — JOKTOp MOpHAMYHMX HayK, npodecop, akanemik HAIIpH VYkpainn (Hanionambuuit
IOpUIMYHMH yHIBepcuTeT iMeHi SIpocnaBa Myaporo, Ykpaina);

€sren I'eTbMaH — JOKTOp IOPUIMYHMX HayK, podecop, uieH-kopecrionaeHT HAIIpH Ykpainn (HaunionansHa
aKaJieMis IpaBOBUX HayK YKpaiHu, YkpaiHa)

Cepriii [idko — KaHIUIAT IOPUINIHUX HAyK, MoueHT (HaykoBo-mocimHuil iHCTUTYT MPaBOBOTO 3a0€3MEUCHHS
iHHOBAIIiifHOTO pO3BHUTKY HarioHanpHOT akazeMii MpaBOBUX HAayK YKpaiHd, YKpaiHa)

Anpapiii T'puHAAK — TOKTOp IOpUAMYHUX Hayk, mpodecop, wieH-kopecrmoraeHT HAIIpH VYkpaian (KuiBcbkmii
perioHansHUI 1IeHTp HarionanpHOT akagemii MpaBoBUX HayK YKpaiHW, YKpaiHa);

KoctsinTin I'ycapoB — 10KTOp 10pHIMYHUX HayK, TIpodecop, wieH-kopecnonieHT HATIpH Ykpainu (Hauionanbuuii
I0pUANYHUI yHIBepcuTeT iMeHi SIpociaBa Mynporo, Ykpaina);

Haranis I'yropoBa — 1okTOp 10punyHAX Hayk, npodecop, akagemik HATIpH Ykpainu (ITontaBepkuii opuinaHuit
iHCTHTYT HallioHaIbHOTO FOPUANYHOTO YHIBepCHTETY iMeHi SIpociaBa Myporo, Ykpaina);

Tomac JlaByic — npodecop (BunbHIOCEKHI JiepkaBHUN YHiBepcuTeT, JInTBa);

Mukoaa IHIIMH — JOKTOP FOPUANIHUX HayK, ipodecop, akagemik HATIpH Vkpainu (KuiBchkuii HamioHaTbHIH
yHiBepcuTteT iMeHi Tapaca [lleBuenka, Ykpaina);

Oxcana Kanuina — qokTop 1opuIndHAX HayK, mpodecop, wieH-kopecnonaeHT HAIIpH Ykpainu (Hamionansanit
IOPUINYHAHN yHiBepcuTeT iMeHi SIpocmaBa Mymporo, YkpaiHa);

®dapxan KaparycoB — gokrop ropuauyHux Hayk, npodecop (IHctutyr mpuBarHoro mpaBa Kacrmiiickkoro
yHiBepcuterty, PecryOrika Kazaxcran);

Emanyean Kacrennasipan — npodecop (Yuisepcuter CtpacOypra, OpaHiris);

Poasd Kninep — npodecop (Yuisepcurer 'ere, Himeuunna);

Tanen Kepikmae — npodecop (Illkona mpasa, TaimiHHCEKHAN TEXHIYHUIA yHIBepcHTET, ECTOHIN);

Ounexciii Kot — mokrop fopuamgnmx Hayk, mpodecop, wieH-kopecnonneHT HAIIpH VYipainm (KuiBchkmit
perioHamsHMI TIeHTp HarionanpHOT akagemii MpaBoBUX HayK YKpaiHw, YKpaiHa);

Paiinep Kyabmc — npodecop (IHCTUTYT 1HO3eMHOTO Ta MI>KHAPOHOTO MMPUBATHOTO 1paBa iMeHi Makca [lnanka,
Himeuyunna);

Ipuna Jlykau — 10KTOp I0pUIMYHUX HayK, ipodecop (KuiBcbkuii HatioHanpHMit yHiBepenTeT iMeHi Tapaca [1leByenxo,
VYkpaina);




Jmutpo Jlyk’siHOB — TOKTOp IOPUANYHUX HAyK, NOLEHT, wieH-kopecrnionaenT HATIpH Ykpainu (HaunionansHuii
IOpUANYHUI yHIBepcuTeT iMeHi SIpociaBa Mynporo, YkpaiHa);

CHerosne MatroaneHe — ipodecop (YHiBepcuteT iMeHi Mukomnaca Pomepica, JIutsa);

Karepin Mea — npodecop (Jlicaboncwkuii yHiBepcurert, [lopryranis);

Bacuab HacTiok — 1OKTOp IOpHINYHUX HAyK, podecop, wieH-kopecmonaeHT HATIpH VYkpainu (HamionamsHui
IOPUINYHAHN YHiBepcuTeT iMeHi SIpocmaBa Mymporo, YipaiHa);

Konpan Ocaiiga — noxrop dinocodii B rarysi mpasa (BapmiaBcekuii yHiBepcuteT, [lonbima);

Map’sina IliaeHok — JOKTOp IOpUAMYHUX Hayk, npodecop (KuiBcekuii perionHanbuuii neHtp HarioHanbHol
akajieMii IpaBOBHUX HayK YKpaiHu, YKpaiHa);

Citiiana Cepnorina — J10OKTOp IOPHIMYHHUX HayK, podecop, wieH-kopecnongaeHT HATIpH VYkpainu (Haykoso-
JOCIITHAN THCTUTYT Jiep>KaBHOTO OyJIBHMITBA Ta MICIIEBOrO caMoBpsityBaHHs HarioHanbpHOT akazeMii mpaBOBUX HayK
VYkpainu, Ykpaina);

I3a6ena Cxomepcnka-MyxoBebka — npodecop (Jlom3uncskuii yHiBepeuter, [lomnbia);

Kupuno TomameBchbKUH — OKTOp IOPUINYHUX HaykK, mpodecop (Ycranosa ocBita Deneparrii mpodcmmiaok
Bimopyci «Mixnaponauii yaiBepcurer « MUTCO», Peciyomika bimopycs);

Kanna Xam3siHa — 1oxTop ropuanyHUX HayK, mpodecop (Kazaxcpkuil HaioHANEHUHN yHIBepcHUTET iMeHi Abasd,
Pecmy6nika Kazaxcran);

Bikrop IlleBuyk — m0KTOp IOpWAMYHUX Hayk, npodecop (HamioHanbHHN IOPUANYHUIA YHIBEPCUTET iMEHI
SpocnaBa Mynporo, YkpaiHa);

Baunepiii lllenmitbko — nokTOp IOpuMAMYHUX Hayk, npodecop, akamemik HAIIpH VYkpainum (HauionanbHuii
IOpUANYHUI yHIBepcHuTeT iMeHi SIpocnaBa Mynporo, Ykpaina);

Ouabra lnioe — nokTop 0puANYHUX Hayk, npodecop, wieH-kopecnionaenT HAIIpH Ykpainn (Haumionansnuii
IOpUIMYHNH yHIBepcuTeT iMeHi SpocnaBa Myaporo, Ykpaina);

Xanc Ioaxim HIpamm — npodecop (Incturyr CxigHoro mpaBa YHIBEpCHTETY TEXHOJIOTII, Oi3HECY 1 qu3aiiHy,
HimeuunHa);

Paiimynnac FOpxka — npodecop (VaiBepcurer Mukomnaca Pomepica, JInutsa);

IBan SIkOBIOK — MOKTOp IOpUAMYHUX HayK, npodecop (HarioHanpHUI IOPUINYHUI YHIBEPCHTET iMeEHi
SpocmnaBa Mynporo, Ykpaina);

Outer SIpoleHKo — TOKTOp FOPUANYHHX HayK, mpodecop, wicH-kopecnonaeHT HATIpH Ykpainu (Hamionansauit
IOpUANYHUI yHIBepcuTeT iMeHi SIpociaBa Myzaporo, Ykpaina)




SCIENTIFIC COUNCIL
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BCTVYIIHE CA0BO

Bicank HanioHanbHOI akageMil mpaBoBMX HayK YKpaiHu — Iie $paxoBUil HAyKOBO-IPaKTUYHWIA )KYPHA, B IKOMY HIOHAJL
27 pOKiB IIOCIIIb 3HAXOMATH CBOE BiffOOpa’KEHHsT HAYKOBI Ta MPAKTIYHI PO3POOKN 3 aKTya/IbHIX 3ara/IbHOTEOPETNIHIIX,
ralTyseBUX I[IPAaBOBMX HPOO/IEM Ta IIPABO3aCTOCOBHOI IPAKTMKY, B TOMy 4YHCIL Teopii Ta icropil mepskaBm i mpasa,
KOHCTUTYLIIHOTO I  Jep>KaBHOTO  OyAIBHMITBA, LMBUIBHOTO, TPYHOBOrO, (iHAHCOBOTO,  TLOCIOFAPCHKOTO,
aIMiHiCTPaTMBHOIO, MMUTHOTO, E€KOJOTiYHOTO Ta KPMMiHAJIbHOTO IIpaBa, KPMMIiHAJbHOIO Ta NMBi/IbHOIO IIPOLIECIB,
KPUMIHaTiCTUKM Ta iHIIMX.

KonxkypeHuis imeit, ix HayKoBe OOTpPyHTYBAaHHs CIyIYIOTb HaJeXXHUM pPiBHEM 3a[OBO/IEHHs iHOpMALiiiHUX 1OTped Y
3HAHHAX Y Talysi IIpaBa, pO3pOOKM 3araJbHOTEOPETMYHMUX IpOOTIeM HOPMOTBOPEHHs Ta IIPaBO3aCTOCYBAaHHS,
TOCIiIKeHHs Ipo6ieM icTopii HallloHAIBHOTO Aep)KaBOTBOPEHH, TeOPii Ta MPAaKTUKM MDKHAPOZHOIO Ta HAIliOHAJIbHOTO
IIpaBa iHIIMX KpaiH, BUCBITJIEHHA TEOPETMYHMX 3acaj] Ta NPUK/IAJHUX ACIEKTIB Ai/IBHOCTI OpPraHiB fiep>KaBHOI BIafii Ta
MiCIIEBOTO CaMOBpS/TyBaHH.

Opnak iHdopMaLiiiHMil PO3BUTOK CYCII/IbCTBA He CTOITh Ha Miclj, fAK i yac B mizomy. IIpaBoBa Hayka i mpakTyuka He
MO>KYTb 3/IMIIATICS OCTOPOHb Biff CYJaCHNX IIOOAIBHIX Ta BCEOXOIUIIOIUNX IIPOIIECIB, a HAYKOBI JYMKY, el HOBVMHHI
CTaTy WiAIPYyHTAM I OOIPYHTOBAaHMX pillleHb, fAKi OHOBJIIOIOTBCS, MOJEPHI3yIOUMCh BiNOBIFHO IO Cy4acHUX
indopmaniitHyx peariii, 3yMOB/ICHNX iHTerpallielo pyHKIiB YkpaiHu Ta KpalH-wieHiB €ppomnericbkoro Cooasy.

Opienrariiss Ha €BPOIENCHKUIT BEKTOP PO3BUTKY CYCIUIBHUX BifJHOCMH BMMAra€ Bifj HayKu (OPMyBaHHA HOBOTO
MICTIEHHS], CIIPUITHATTS HOBITHIX KOHCTPYKIii mifpKurtatisarii, nudposoi tpancdopmariii, udposoi ocsith, AifpKuTa-
MapKeTMHTY Tollo. B mporieci BXO/pKeHHA YKpaiHy y ITpaBOBMIl IIPOCTip €BPOIENICbKOr0 COI03y 3arajbHOEBPOIEIIChKI
IpaBOBi KOHCTPYKIi, sKi [0 He [ABHBOTO dYacy OyIM Ma/IOBIIOMMMM Ta MAaJTOOCIKEHNMIU Y BITUM3HAHMX
HOCTIKEHHSAX MaloTh CTaTM OO’€KTOM IWIbHOI yBarM YKpaiHChKMX IPABO3HABIIB. MOXIIMBICTD /I aKTMBHOCTI
TOCTfIKEHb Ta HAYKOBOTO aHa/li3y BYEHMM CTala JOCTYIIHOIO 3aBJIAKM PO3BUTKY BCEOXOIUIIOIOUMX IIpolieciB Ta
indopmariitanx 6a3 gaHKX, 30KpeMa I HayKOMETPUIHOL — Scopus.

Hayxomerpuuna 6asa Scopus — Iie Haiibinblia y cBiTi €iyHa HayKoMeTpuuHa ImaTdopma, siKa cTBopeHa y 2004 poui
BUAaBHIYOI0 Kopropatieto Elsevir. Cranom Ha 2020 pix 6asa mictutb 24 000 IpoiHIeKCOBaHMX aKTMBHYX Ha3B HAYKOBUX
BUJaHb. 3a MUHYIMI pik o 6asu fmaHux 6yno momaHo 820 HOBMX >KypHamiB. HaykomeTpudnmii amapar 6asm GaHUX
3abesrneuye 00K IyOmiKaliil HAYKOBLIB i YCTaHOB, Y SKUX BOHM IIPALIOIOTD, CTATUCTUKY aBTOPCLKOTO LIMTYBaHHA Ta iH.,
1110 HaJJA€ MO>K/IMBICTD He JIMIIEe CTBOPUTH YSAB/IEHHS IIPO JiA/IbHICTb BYEHOTIO, a M B LII/IOMY Mi>KHapOJHOI CITiBIIpalii.

3 pagicTio nmosigomsiemMo Bam, mo sxypHan «Bicamk HamionampHOI akafemii mpaBoBux Hayk Ykpainm» y 2020 pomi
BU3HAHO BICOKOIPOdeECiTHNM HayKOBUM (DAaXOBUM BUFAHHIM YKpAlHM, sIKe YBIIIUIO O HAyKOMETPUYHOI 6asy JaHMX
Scopus. INnmaemocs, mo xypHan «Bicamk HamioHanmpHOI axazieMii MpaBOBMX HAyK YKpAiHM» BMCBIT/IIOE HaMKpali
Pe3y/IbTAaTI HAYKOBYX IPaI[b, POOUTH BArOMUIT BHECOK Y PO3BUTOK IHTE/IEKTYa/IbHOTO [OTEHI/Ty Ta 3a0e3Iedye B LiToMy
KOMYHIKallil0 MK BYEHMMM-TOCTITHUKAMIL.

3anpolryeMo HayKOBIIB [0 NOAAIbIINX HAYKOBUX AVMCKYCill Ha cTOpiHKax >xypHany «BicHuk HamionanbHol akasemii
IIPaBOBMX HAyK YKpaiHu».

Jsaxyemo 3a criBIpalio sacHoBHUKY «Haykosoro anbancy» [lenncy Cepritopuuy [Tnnnnenky!



EDITORIAL

Bulletin of the National Academy of Legal Sciences of Ukraine is a professional research-to-practice journal, which for
more than 27 years in a row reflects scientific and practical developments on topical general, branch-related legal issues
and law enforcement practice, including theory and history of state and law, constitutional and state building, civil, labour,
financial, economic, administrative, customs, environmental and criminal law, criminal and civil proceedings, forensics, etc.

Competition of ideas and their scientific substantiation serve as an appropriate level of satisfaction of information needs in
knowledge in the field of law, development of general theoretical problems of rule-making and law enforcement, research
of history of national state-building, theory and practice of international and national law of other countries, coverage of
theoretical principles and applied aspects of activities of state bodies and local self-government authorities.

However, the information development of society does not stand still, as does time in general. Legal science and practice
cannot shy away from modern global and comprehensive processes, and scientific opinions and ideas should become the
cornerstone for sound decisions, which are updated and modernised in accord with modern information realities due to
the integration of markets of Ukraine and EU Member States.

Orientation towards the European vector of development of public relations requires the science to develop new thinking
patterns, the perception of the latest concepts of digitalisation, digital transformation, digital education, digital marketing,
etc. In the process of Ukraine’s accession to the legal space of the European Union, pan-European legal concepts, which
until recently were little known and understudied in Ukrainian research, should become the subject of focus of Ukrainian
legal scientists. Opportunity for active research and scientific analysis has become available to scientists through the
development of comprehensive processes and information databases, including the scientometric database of Scopus.

The Scopus scientometric database is the world's largest scientometric platform established in 2004 by Elsevier Publishing
Corporation. As of 2020, the database contains 24,000 indexed active titles of scientific publications. Last year, 820 new
journals were included in the database. The scientometric apparatus of the database provides accounting of publications of
scientists and institutions in which they work, statistics of author's citations, etc., which gives an opportunity not only to
create an insight into the activities of the scientist, but also into the international cooperation in general.

We are pleased to inform you that in 2020, the “Bulletin of the National Academy of Legal Sciences of Ukraine” journal
was recognised as a highly professional specialised scientific publication of Ukraine, which is included in the Scopus
scientometric database.

We are proud that the “Bulletin of the National Academy of Legal Sciences of Ukraine” journal covers the best results
of scientific studies, makes a substantial contribution to the development of intellectual potential and provides overall
communication between researchers.

We invite scientists to further scientific discussions on the pages of the “Bulletin of the National Academy of Legal Sciences
of Ukraine” journal.

We would like to acknowledge Denys Serhiiovych Pylypenko, the founder of Science Alliance, for cooperation!
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Ounexcanap Biraniiiosuy IleTpummn

Hayionanvna axademisn npagosux nayx Yrpainu

Xaprxis, YVkpaina

Kageopa meopii ma ghinocohii npasa

Hayionaneruii topuouunuil yuisepcumem imeni HApociasa Myopoeo
Xaprxis, YVxpaina

Ouaer Onexcanaposuy IeTpumun

Hayxoeo-oocnionuii incmumym depoicagnoco 6y0ignuymea ma mMicyeo2o camospsioy8aHs
Hayionanvna axademisn npasosux nayx Yrpainu
Xaprkis, YVxpaina

Kageopa npasa E€sponeiicvroco Corozy
Hayionaneruii ropuouunuil yuisepcumem imeni HApociasa Myopoeo
Xaprxis, YVxpaina

Outer Cepriiosny I'miisika

Hayionanvna axademisn npasosux nayx Yrpainu
Xaprxis, Vkpaina

Kagheopa misicnapoonozo npusammnozo npasa ma nopisHAIbHO20 NPABO3HABCMEA
Hayionanvnuti iopuouunuii ynigepcumem imeni Apociasa Myopoeo
Xaprxis, YVkpaina

ITPOBAEMI1 HEBUKOHAHHSI PIINEHD E€BPOITEVICLKOI'O CYAY 3
ITPAB AHOAVIHI B YKPAIHI B KOHTEKCTI BEPXOBEHCTBA ITPABA
(METOAOAOI'TYHVN TA IIOPIBHSIAbHVIN ACITEKTI)

Awnorauis. Cmamms npucssiyena npoonemi neeuxonanns piwens €CILI 6 Ykpaini ¢ konmekcmi 6epxoeencmea npasa.
Axmyanonicms memamuky cmammi 0OIPYHMOBYEMbC KPUMUHUHOW CUMYAYIEI0 W00 0Ompumanis YKpainow ceoix
MIdICHAPOOHUX 30008 ‘a3aHb. Mema 00cniodcenHs: nousieac y hopmy8anti HAbopy NPUHYUNie i NONIMUK, sKi He0OXIOHO
peanizysamu 6 Ykpaini 015 niOGUWeHHS PIGHS 6ePXOGEHCMEA NPABA (K 00HO20 3 (DYHOAMEHMANbHUX QeMOKPAMUYHUX
iHcmumymig), 8 AKocmi HeoOXiOH020 hakmopa 075t 3a6e3neyents npas JOOUHU 6 KOHMEKCMI 8IOHOGIEHHS HOPMATbHUX
MIDICHAPOOHUX 83AEMUH 3 KIIOUOB0I0 €6PONEUCLKOIO IHCMUmyyieto 6 cghepi npas noounu. Memooonociuny ocHogy cmammi
CKAA0AE KOMINEKC 3A2ANbHUX | CReYIATbHUX MeMO0i6 O0CTIONCEHHS, BOOHOUAC (iNoCOPCbKI MEMOOU BUKOPUCTIOBY8AUCH
ona 3a6e3neduensi po3yMiHHSL CYMHOCHI, XAPAKMEPUcmux ma ocobnausocmett 00CHiONCY8anux asuwy. Ananiz pieus
00CHLIOAHCYBAHOCMI NPOOIEMAMUKU NOKA3AS, WO HA ML 3a20CMPeHHsl cumyayii ujo0o Hesuxonanus piwens €CILJI 6 Vkpaini,
icHyloui pobomu i3 3a3Hayenol npodremMu Xapakmepusylomocs Oilbul MOYKOSUM PEKOMEHOAYIAMU, CHPIMOBAHUMU HA
MIHIMIZAYTI0 WKOOU, HIdIC HA 2TUOUHKE piuleHHA BUHUKL0T cumyayii. Pezynemamom docniodicenns cmano popmysanHsHadopy
me3, AKi 0eMOHCIMPYIOMb 2TUOUHY OOCTIONCYBAHOT NPObIEeMU, KA NPOABIAEMbCI Uepe3 HeCBOECUACHe Md HeNOCII008aHe
HOPMAMUGHO-NPABOGe Pe2y08anHs, I0CYMHICIb MAMEPIANbHUX 3aC00I8 3aXUCmY npas Ioounu 8 Yxpaiui, anopmanoruil
nioxio 00 NPUUHAMMSL MA GUKOHAHHS MIJCHAPOOHUX 30008 's13aHb. A6mopu apeymeHmyoms HeoOXiOHICmb 3a0e3nedenHs
MPLOX KIOUOBUX ACHEKMI6 IMINIeMeHMayii 66PXOBEHCMEA NPAsa — 2apaHmysans NOCII008HOCI 0epHCaABHOT NOTTMUKU
ma Oitl YUHOBHUKIG, (hopmyeanns cmilKkoi cucmemu aOMIHICMPAmMueHO20 YIPAGTIHHS, 3a0e3nedenHs NPUMsISHeHHs
00 6i0nosioanvHocmi 0ci6, sKi npuumaiome piwienust. Ilpakmuuna axmyanoHicmes O00CRIONCEHHs Peanizyemvcs uepes
Habip pexomenoayiil, 6KIIOUHO 3i CMBOPEHHAM CUCTEMU OYIHKU eheKmUeHOCmi pepopm 3 MouKU 30py 8epxoseHcmed
npaea; Qopmy8aHHsIM MeXanizmy peanizayii 8i0nosioaibHOCmi 0Cib, Wo NPUUMAlOms PileHH s, NepeisiooM npoyedyp
NPUIHAMMS NPABOGUX AKMI6, HeOOXIOHICMIO Nepe3anycKy ma 3asepuients pegopmu cucmemu ocmuyii, 3anyvenns HYO
00 npoyecie it popmysanHs; CMEOPeHHs NPABUL 83AEMOOLL MIdIC 0epIHCABOI0 MA eNimamu

Kuarwuosi cinoBa: €CI/I, €EKIJI, ochoeHi npasa mooutu, 0eMoKpamisi, cyoose 3a0e3neyeHHst
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THE PROBLEM OF NON-IMPLEMENTATION OF JUDGEMENTS OF THE
EUROPEAN COURT OF HUMAN RIGHTS IN UKRAINE IN THE CONTEXT OF
THE RULE OF LAW (METHODOLOGICAL AND COMPARANIVE ASPECTS)

Abstract. The article is devoted to the problem of non-implementation of the decisions of the ECtHR in Ukraine in the
context of the rule of law. The relevance of the subject matter is substantiated by the critical situation regarding Ukraine's
compliance with its international obligations. The objective of the study is to develop a set of principles and policies to
be implemented in Ukraine to strengthen the rule of law (as a fundamental democratic institute), as an essential factor
for ensuring human rights in the context of re-establishing a proper international cooperation with the key European
institution in the field of human rights. According to the analysis of the degree of coverage of the issue, the existing
papers on the mentioned problem are rather described by point-by-point recommendations aimed at “damage control”,
rather than at an in-depth resolution of the situation. The methodological basis of the research consists of the complex of
general and special research methods, while philosophical methods were used to ensure the understanding of the essence,
characteristics, and features of the phenomena under study. The research resulted in the development of a set of theses
that demonstrate the depth of the problem under study that manifests through untimely and inconsistent normative-legal
regulation, lack of tangible means of protection of human rights in Ukraine, inappropriate approach to the adoption
and execution of international obligations. The authors argue in favour of the need to ensure three key aspects of the
implementation of the rule of law — guaranteeing consistency of state policies and actions of officials; the formation
of a stable system of administrative management, accountability, and responsibility of decision-makers. The practical
relevance of the study is manifested through a set of recommendations, including the creation of a system to assess the
effectiveness of reforms in terms of the rule of law, the formation of a mechanism for implementing the responsibility of
decision-makers; the revision of procedures for the adoption of legal acts, the need to restart and complete the reform
of the justice system, to involve NGOs in the processes of forming such, to create rules of cooperation between the state
and the elites

Keywords: ECtHR, ECHR, basic human rights, democracy, judicial enforcement

18




Journal of the National Academy of Legal Sciences of Ukraine, Vol. 28, No. 2, 2021

INTRODUCTION

The problem of non-enforcement of ECtHR judgements
has remained significant since the end of 2009 when
the Court handed down its pilot judgement in the case
No. 40450/04 “Yuriy Nikolayevich Ivanov v. Ukraine™.
Ukrainian academics have addressed this problem mostly
in the context of the Court's protection of the rights en-
shrined in Article 6 of the ECHR and the consequences
that this decision entailed (followed by the judgement
“Burmych and others v. Ukraine” app. nos. 46852/13 et al.?).
However, revisiting this problem in 2021 makes it possi-
ble to conclude not only the failure of Ukraine to respond
appropriately, and the undue implementation of its obliga-
tions under the Plan of Action [1], but also the aggravation
of the situation in the light of other articles.

The non-execution of the decisions of domestic courts
led to further reaction of the ECtHR, and the non-capture of
the general situation concerning the problems of interaction
between Ukraine and the Court gave rise to several new
problems in ensuring the rights set out in other articles of
the Convention (the cases “Nevmerzhytskyi/Sukachov v.
Ukraine” (Article 3)*, “Zelenchuk and Tsytsyura v. Ukraine”
(Article 1 of the First Protocol)*. Parliamentary Assembly
of the Council of Europe’s Resolution 2075 (2015)
“Implementation of judgements of the European Court of
Human Rights” dated September 30, 2015°, the Court’s
public statements and forced measures on the strike-out
and transmission to the Committee of Ministers of more
than 12,000 Ukrainian cases fully reflect the lack of prog-
ress in solving this issue. Separately, it is worth recalling
the significant delays in the implementation of ECtHR
judgements, which in the case of Ukraine (the average period
of implementation of a judgement reaches 7 years) is effec-
tively reduced to its non-implementation.

Such interaction between Ukraine and the ECtHR
cannot be considered appropriate for two reasons. Firstly,
the adoption of Ukrainian constitutional amendments on
February 7, 2019 [2], which enshrine the Euro-integration
and Euro-Atlantic course. Secondly, the strengthening of
mutual cooperation with the EU in the framework of the
Association Agreement, both lose their practical meaning
and potential when it is not only impossible to ensure
implementation of international obligations in Ukraine
under the Convention but also to meet the political eligi-
bility established by the Madrid criteria in the context of
ensuring the necessary level of democracy and the rule of

law of a candidate country. The inconsistency of Ukrainian
policy on this issue with the deterioration of the situation
with human rights provides the relevance of this study.
Ukrainian scholars, such as P. Pushkar, S. Chorna,
and A. Romanova have conducted comparative studies of
the implementation of ECtHR judgements in European
countries, attention was also paid to the procedural aspects
of'such a process. This problem was brought up in the aspect
of the subjectively unsuccessful Ukrainian judicial reform
of 2016 (although subjective, this view is supported by the
events of the so-called constitutional crisis in Ukraine of
2021 [3] and the President's statements about the urge to
revive the reform [4]). However, the issue of ensuring an
appropriate level of the rule of law and democracy in the
framework of the implementation of the state's European
integration course has been not given sufficient coverage.
In addition, the third nationwide survey “What
Ukrainians Know and Think about Human Rights” [5]
was conducted in 2020 to demonstrate how perceptions
of human rights have changed in Ukraine over the past
four years. The results of the survey confirm the demand
and need of Ukrainians for human rights protection, but
also give mixed results regarding their attitude toward the
effectiveness of judicial protection, as the top 3 effective
mechanisms include appealing to the media (23.3%, 2020),
the ECtHR (19.6%, 2020) and state courts (20.9%, 2020).
Moreover, the consequences of the Constitutional
crisis demonstrate that it is public attention and manual
control of the situation (in violation of the established legal
procedures) that is most effective. Thus, the established
low level of confidence of the population with the failure
to implement the rule of law negatively affects the state
system, reduces its international credibility, and destabilises
the mechanisms of engagement with the population, which
has expressed unequivocal support for the new president
and the government. However, it should be noted that the
problems addressed in the article concern a prolonged process
of deterioration of the situation and are not limited to the
current formation of parliament or government, which does
not negate its relevance in the absence of positive change.
The purpose of the study was to develop a set of
principles and policies to be implemented in Ukraine to
strengthen the rule of law (as a fundamental democratic
institute), as an essential factor for ensuring human rights
in the context of re-establishing a proper international

1. HUDOC. Case of Yuriy Nikolayevich Ivanov v. Ukraine (Application no. 40450/04). (2009, October). Retrieved from

http://hudoc.echr.coe.int/fre?i=001-95032.

2. HUDOC. Case of Burmych and others v. Ukraine (Applications nos. 46852/13 et al.). (2017, October). Retrieved from

http://hudoc.echr.coe.int/fre?i=001-178082.

3. HUDOC. Case of Sukachov v. Ukraine (Application no. 14057/17). (2020, January). Retrieved from http://hudoc.echr.coe.int/

spa?i=001-200448.

4. HUDOC. Case of Zelenchuk and Tsytsyura v. Ukraine (Applications nos. 846/16 and 1075/16). (2018, May). Retrieved from

http://hudoc.echr.coe.int/eng?i=001-183128.

5. Resolution of the Parliamentary Assembly of the Council of Europe 2075 “Implementation of judgements of the European Court of Human
Rights”. (2015, September). Retrieved from http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=22197&lang=en.
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cooperation with a key European institution in the field of
human rights.

In contemporary legal science, certain theoretical and
legal aspects of ensuring human rights and problems of estab-
lishing the due level of the rule of law in Ukraine have been
addressed by S.V. Bobrovnyk [6], P.M. Rabinovych [7],
M.V. Buromenskyi [8], M.I. Koziubra [9], V.P. Kolisnyk [10],
V.V. Lemak [11], S.V. Shevchuk [12], D.O. Vovk [13],
O.R. Dashkovska[14], V.S. Smorodynskyi[15],0.0. Uvarova
[16] and others. However, according to the analysis of the
degree of coverage of the issue, the existing papers on the
mentioned problem are rather described by point-by-point
recommendations aimed at “damage control”, rather than
at an in-depth resolution of the situation. Nonetheless, the
theoretical developments and practical activities of the
above authors, including work in the European Court of
Human Rights, the Constitutional Court of Ukraine, formed
the substantive and informational base of this study.

1. MATERIALS AND METHODS

The subject of the study was defined as the principle of the
rule of law in its totality. In its framework, the features of
the subject of research, i.e., the interaction of its elements:
access to justice in independent and impartial courts and
respect for human rights, determined its methodological
basis, represented by the combination of methodological
approaches, philosophical (attitudinal), general scientific
and special scientific methods.

In particular, methodological approaches (phenom-
enological, hermeneutic, axiological, systemic) were applied
in the process of scientific cognition of the nature, structure,
and functional purpose of the state as the guarantor of human
rights, and in their totality contributed to the definition
of its role in the formation of an appropriate system of
domestic protection and international interaction in this
sphere. Philosophical methods formed the foundation of
the study. The dialectical method was used in the process
of substantiation of the stages of development of ideas and
concepts of human rights in independent Ukraine, as well
as the corresponding legislative consolidation; the idealistic
method provided the formation of the idea of the importance
of generally recognised legal ideas and concepts of human
rights in modern democratic states; axiological method
provided the characterisation of the studied categories as
political and legal values.

Using the historical-legal method, the authors sug-
gested a periodisation of the history of the formation of
the modern system of judicial protection of human rights
in Ukraine; using the formal-logical method, the authors
summarised doctrinal approaches to the understanding
of ideas, theories, concepts in the sphere of human rights
protection and clarified their content; the systematic and
functional method was applied to clarify the functional
purpose of intrastate judicial mechanisms of human rights

protection and European Court of Human Rights in-
volvement; the prognostic method allowed accumulating
recommendations to improve the situation or, in the worst
case, to halt the process of aggravation of the problem. The
preparation of this study involved a research on contem-
porary articles of Ukrainian scientists on related issues,
monographic publications, international agreements, legal
opinions of the European Court of Human Rights on relevant
cases, as well as official communiqués of the Council of
Europe’s institutions on the subject matter. Additionally, the
analysis of programmes and Action Plans of the Ukrainian
government and the operations of the Government Com-
missioner for the European Court of Human Rights in
Ukraine was conducted, modern research of public opinion
on ensuring human rights and their protection was addressed,
a scientific assessment of current developments in the func-
tioning of the Ukrainian judicial system was carried out.

2. RESULTS AND DISCUSSION

Proceeding from the position of the authors of this study, it
is important to view the ECtHR judgement not as a penalty
for the state (as opposed to the practice of the Russian
Federation), but as an indication of how systemic problems
that exist in states and consequently have an impact on
the overall level of human rights enforcement should be
resolved. That is why the implementation of a judgement
in most cases virtually does not require enforcement pro-
cedures in European countries, since such enforcement
directly affects interstate political relations. In her turn,
N.Ye. Blazhivska notes that detailed regulation of the
procedure of execution of ECtHR judgements in Western
European countries is usually not required in practice,
since a sufficiently high level of legal and political culture
in the respective states (for instance, Germany and Austria)
creates the necessary basis for the states' unconditional
execution of ECtHR judgements without the need to apply
coercive legal mechanisms and procedures [17, p. 84]. It
does not, however, bring up the general level of the rule
of law, without which the sole existence of any legislative
procedure is incapable of such enforcement.

In December 2020 a hearing of the Legal Policy
Committee was held in the framework of the Verkhovna
Rada of Ukraine, where the problems of implementation
of ECtHR judgements by Ukraine were addressed. In
particular, the Head of the Department for Enforcement of
Judgements of the European Court of Human Rights drew
attention to the fact that the institutional system of reaction
to the ECtHR judgements is built on the ideas of the 2006
law!, so the application of the ECtHR practice in modern
conditions and, given the modern challenges, virtually no
longer operates. The main systemic and structural problems,
which should be dealt with through measures of a general
nature, have not been resolved over a long period of time.
This, in fact, blocks the implementation of individual

1. Law of Ukraine No. 3477-1V “On the Implementation of Judgements and the Application of the Practice of the European Court of
Human Rights”. (2006, February). Retrieved from https://zakon.rada.gov.ua/laws/show/3477-15#Text.
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measures. The result of the session was the development
of legislative initiatives and changes aimed at solving the
issue. This is not effectively a solution to the problem at
hand, because the existence of statutory regulation is often
levelled by the impossibility or problematic nature of its
enforcement in practice.

It is necessary to take into account the context of
the current situation. For Ukraine, an important event was
the ratification of Protocol 14 to the Convention' contain-
ing a new provision (Article 16 amending Article 46 of the
ECHR), according to which the role of the Committee of
Ministers of the Council of Europe in the field of monitoring
the implementation of ECtHR decisions has increased.
Now, if the Committee considers that a participating State
is refusing to comply with a final judgement in a case to
which it is a party, it may address the ECtHR with the
question of that State's compliance with its obligation. If
the Court finds such a violation, it will refer the case to the
Committee for the purpose of determining the measures to
be taken. These may be political sanctions, such as loss of
voting rights or termination of membership. In the current
political situation, engaging in negative relations with an
established international organisation in the field of human
rights protection will not play into Ukraine's hands, espe-
cially taking into account the fact that the Council of Europe
has already had the experience of applying harsh restrictive
measures against the Russian Federation (without taking
into account their effectiveness and consequences).

In order to better understand the problem that has
arisen around the provision of human rights in Ukraine,
it is necessary to proceed from the periodisation of the
constitutional regulation of human rights, which has been
developed by us in the publication “Reforming Ukraine:
Problems of Constitutional Regulation and Implementation
of Human Rights” [18, p. 70]. Conclusions of the men-
tioned article laid the foundation for the current study, as
partially revealed the problem of non-implementation of
constitutional provisions and norms of legislation, bringing
forward as causes the problems of low level of legal culture,
low level of the rule of law, and a number of economic dif-
ficulties in the state. Operating within the framework of
the rule of law, it is necessary to highlight a number of
major challenges, the failure to address which has led to the
current situation around the implementation of the ECtHR
judgements and the enforcement of human rights in Ukraine
in general.

Firstly, the statutory consolidation fails to catch up
with the public demand for the regulation of the corre-
sponding relations. Within the established legal system,
which implies preventive regulation of possible situations,
this approach directly hinders Ukraine's development as a
democratic European state, reduces its international cred-
ibility, and diminishes its European integration prospects.
In addition, an important aspect of this problem lies in the

lack of will or the deliberate blocking of legislative ini-
tiatives by the current political elites in pursuit of their
interests. Despite the economic nature of such an impact, it
cannot but affect the overall level of the rule of law in the
country, and only time and a renewal of the elites can solve
this problem.

Secondly, the lack of tangible guarantees of pro-
tection and restoration of violated rights within the state.
This problem is multidimensional by nature. Acclaimed
scholars A.M. Kolodii and O.V. Batanov through public
speaking at scientific events have attributed to this issue
not only the problems of formation of a capable judicial
system, corruption, economic factors, but also a socio-
cultural element, which is manifested in the relatively
young nature of Ukraine as an independent state, as well
as in a certain “Soviet legacy”. Perfectly understanding the
consequences of the prioritisation of the state over a person
and his/her rights, the collective over the individual within
the Soviet Union, as well as the situation in which a large
layer of civil legal relations was effectively prohibited, it
should be noted that several post-Soviet states in the Baltic
region have demonstrated by example the dubiousness of
such an argument (including in the context of interaction
with the ECtHR).

Thirdly, the authors addressed the misunderstand-
ing of international integration processes, and, as a conse-
quence, the imperfect treatment of the implementation of
international obligations in Ukraine. Based on the above
opinion of the authors, it is necessary to emphasise the lack
of understanding by the leaders of the state of the serious-
ness of the problem and the need for a rapid response to
the situation. Voluntarily assumed obligations to ensure
human rights and taking measures to eliminate systematic
violations should be motivated not only by maintaining the
image of a democratic state but by a direct manifestation
of the will of responsible persons by taking actions aimed
primarily at solving the critical situation around human
rights that has formed in Ukraine. The decline in human
rights that was outlined in the introduction to this article
has permeated all political processes in Ukraine for more
than a decade, regardless of the present political agenda or
the leading political forces.

Thus, there are grounds to assume that the problem is
more profound and is not solely the result of the negative
impact of the described systemic problems, new challenges,
economic difficulties, and international conflicts. Therefore,
the purpose of this study was determined by the need to
demonstrate the role of the rule of law as the foundation of
state-building in general. At the same time, it is necessary
to note the flipside of the process, i.e., the actual impact
of the established course on the decline of the rule of law.

Consequently, by combining the above issues, one
key can be singled out — inconsistency. Despite the slightly
different context of the study, to argue this point, it is

1. Protocol No. 14 to the Convention for the Protection of Human Rights and Fundamental Freedoms, Amending the Control System
of the Convention. (2004, May). Retrieved from https://zakon.rada.gov.ua/laws/show/994 527#Text.
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worth quoting Dr. Cristina Gherasimov and Dr. Iryna So-
lonenko in their 2020 paper “Rule of Law Reform after
Zelenskyi's First Year”, — “reforming the rule of law is
a complex endeavour that needs to be backed by bold
political leadership and strong administrative capacity.
For such reforms to consolidate, it takes decades, multiple
governments, coordinated effort, and a widespread pro-reform
consensus among major stakeholders " [19]. Unfortunately,
the historical and political process in Ukraine is described
by a high level of inconsistency in actions and reforms.
The 2000s constitutional amendments alone demonstrate
the motives behind such changes, which were far from
advancing the course of reforms, but rather were aimed at
redistributing powers and spheres of influence. Subsequently,
the establishment of a European integration course and the
contraction of cooperation with the Russian Federation
(and the CIS in general), laid the general appropriate
course of development, however, with a number of national
peculiarities.

The reforms of the previous administration (2014-
2019) were partially sustained by the current administration,
which indicates a certain continuity, but still insufficient.
For example, the most successful decentralisation reform,
for the moment, has lost momentum, although, based on
the above public survey, the population still does not see
any connection between ensuring their rights and the local
self-government. The judicial reform as such was found to
be unsuccessful because part of its goal was to consolidate
influence in this sphere, rather than to improve its overall
state (which led to the blocking of the work of a number
of important state institutions and the inability to ensure
the proper functioning of the system itself). Police reform
has shown a certain level of effectiveness due in large part
to the involvement of international partners. Despite the
relative success of the latter, it is the consequences of its
continuation in the context of consistency that determine
its outcome.

In many respects, the problem of inconsistent oper-
ation lies in the lack of understanding of the goal-setting,
processes, and results of reforms. On the one hand, the
authorities elected in democratic elections are primarily
trying to strengthen their positions in order to guarantee
their re-election. On the other hand, the Ukrainian people,
partly saturated with the successful experience of other states
in the globalised world, demonstrate insufficient awareness
and are not always able to properly assess the established
course and ongoing reforms. Thus, by pursuing political
goals by eroding the existing level of the rule of law,
decision-makers form the rejection of reforms and changes
by the population, which leads to a rapid loss of trust and
support, resulting in a radical change of course by electing
new representatives through the next democratic elections.

Following upon this thesis, two key points can be
formed — stability and accountability. Both of these should
be the basis for establishing the proper level of the rule of
law, and their absence has a negative impact on it. After
all, according to the natural law theory, the rule of law
requires that all regulations (including the Constitution
and laws) and all activities of state power are devoted to
the protection of human dignity, freedom, and rights. In

this context, the problem of the so-called “Soviet legacy”
is nevertheless traceable. When, on the one hand, the pop-
ulation does not feel responsible for their elected represen-
tatives and, on the other hand, the representatives do not
feel any consequences for the decisions made within their
cadence. Thus, the authors argue their thesis regarding the
necessity of ensuring stability, which is ensured by the rule
of law. Creating a proper system for the functioning of the
state must ensure consistency by imposing limits and ac-
countability on decision-makers, and must, among other
things, create awareness among the population of the im-
portance of their votes.

Thus, today the Ukrainian society faces a situation
of consistent weakening of the processes of state-legal regu-
lation in all spheres, which leads to the deterioration of the
state of human rights protection and enforcement, which
manifests itself, among other things, through the failure to
perform international obligations regarding the implemen-
tation of the decisions of the European Court of Human
Rights. Arguing that the problem is more complex, and one
that is directly related to the mutual process of influence of
the reduction of the level of the rule of law on the general
state processes (non-execution of the social function of the
state as the guarantor of human rights), including in their
international manifestation (non-implementation of ECHR
decisions), conclusions of this article will focus on more
tangible and palpable measures aimed to solve the specific
problem, in order to avoid going beyond the subject of
research.

CONCLUSIONS

To restore the proper functioning of the state in general,
including the performance of its main function — to ensure
the adequate level of life of its population, the ability to
exercise, protect and restore their rights (within the state
and at the international level) Ukraine today needs to im-
plement above all the changes associated with the estab-
lishment of a stable and coherent system of state insti-
tutions. In other words, priority should be given to the
processes of administrative conduct by individuals per-
forming the functions of the state. The presence of appro-
priate regulation based on the best practices of European
states (the EU members) should ensure the imminence
of accountability (at least political at this stage) for the
decisions made in order to induce such persons to act
primarily in the interests of the state and the people they
were elected to serve. In addition, despite the successes of
some of the reforms discussed in this study, a clear balance
must be struck between pursuing national interests and
the proper implementation of the international obligations
undertaken. The Ukrainian nation and the Ukrainian people
as such, already demonstrate the demand for implementation
of such practices, but still do not realise the responsibility for
the exercise of their electoral rights, including, in a situation
of lack of proper communication with the state cannot
properly form an opinion regarding the assessment of the
reforms and changes implemented (which largely leads to
the strengthening of immigration processes). Foreign part-
ners are capable only of assisting within the framework of
international law and are not in a position to fundamentally
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change the mechanisms of interaction between the state
and the population. Thus, having developed a policy of par-
amount importance of the national interest, and implement-
ing it on the basis of the rule of law and respect for human
rights, while ensuring consistency in the implementation
of European integration processes, Ukraine in the near future
may potentially qualify for deepening cooperation, and
perhaps for accession to the European Union. At this stage,
based on the importance and depth of the subject matter,
such prospects seem vague.

RECOMMENDATIONS

To ensure the practical value of this paper, it is appropriate
to provide a number of specific steps required to achieve
the result, the outlook for which has been outlined above.
The primary step is to establish a system of effective as-
sessment of the ongoing reforms in the area of the rule of
law. That is, the reforms that have been actually carried out
and planned must first and foremost follow the principle of
ensuring the rule of law. To achieve this goal, it is necessary
to increase the level of involvement of representatives of
the scientific community in the process of assessment,
preparation, and adoption of legislation. Such participation
includes the engagement of international experts, but the
nature of “taking into account the recommendations” (by
the example of the Venice Commission) is insufficient.
Further, among other things, in order to combat cor-
ruption, the level of perception of which, admittedly (based
on authoritative studies), is extremely high by European
standards, an independent and effective system for ensuring
accountability must be created. Again, at this stage, given
the obvious inability of the judicial system to respond to
such manifestations and to avoid the politicisation of the
administration of justice, it seems sufficient to revise and
strengthen the institute of political responsibility. However,
it is necessary to ensure the proper level of public insight
and involvement, so that unpopular but justified reforms do
not lead anew to a situation in which, due to lack of com-
prehension, they cannot be completed, and a change of the
state course every 5 years effectively leads to a standstill.
Third, the process of decision-making, including
the drafting of legal acts, must be reformed based on new
principles of administrative management, and primarily

based on the realisation of national interests [20]. Decisions
should not be taken under pressure from the international
community, but to avoid involvement in negative relations
as such. Again, international obligations (especially in the
area of human rights) should not be a burden on the state,
but rather an incentive to develop and improve intra-state
systems and policies.

Fourth, sustained justice reform must be undertaken
and continued by successive political powers based on the
principles outlined above, rather than for the purpose of
consolidating political influence. An important factor for
the success of such reform is the following point of rec-
ommendations. Involvement of non-governmental organi-
sations in the decision-making process. Lately, in Ukraine,
the involvement of such subjects in the sphere of human
rights protection has increased significantly, which has also
been reflected in scientific research on this topic. Despite
the legislative consolidation of the involvement of such
subjects in the process of forming the bodies of justice,
today one can observe merely the formal character of such
involvement.

The last, but not the least important recommen-
dation is to strengthen the fight against corruption at the
highest and local levels. At the moment in Ukraine, there
is a strong influence on the national processes of the so-
called representatives of the elites, whose activity in Ukraine
is more characterised as an oligarchic influence. In this
context, the authors do not refer to the elimination such
influence by illegal means, but rather to creation of rules of
conduct and interaction between the authorities and interest
groups (again, with a focus on ensuring state interests and
the interests of the population).

It is necessary to understand that the above recom-
mendations are not revolutionary, but they are of critical
importance for modern Ukraine. By opting for the rule of
law at all levels, starting from the highest one, through
lengthy and unpopular reforms over time it is possible
to achieve a proper level of state functioning, which in
turn will manifest itself in ensuring human rights, solving
problems with non-execution of local court decisions,
and normalising relations with the ECtHR regarding the
performance of the obligations undertaken to implement
its decisions.
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Hina IBaniBna KapnauyoBa

Kagheopa 3acanvnonpasosux oucyuniin

Incmumymy ynpaeninus i npasa

Hayionanenozo opuduunozo ynieepcumemy imeni Apociasa Myopoeo
Kuis, Yxpaina

CYUACHI BUKANKHN MI)KHAPQ,ZI,HII71 BE3IIELII TA SAXUCTY
ITPAB ATOAVIHV MIDKHAPOAHUN TA YKPAIHCBKUI KOHTEKCT)

Anorauis. Ha cbo2o0ui 6 Ypaini moscna udinumu 06a Mexanizmu 3axXucmy npag iioOuHu: 36eprenis 00 €8poneticbkozo
€Yoy 3 npag MoOUHU HA MIJCHAPOOHOMY DI6HI mMa 386epHeHHs 00 YNO8HO8ACEH020 3 NPAB NOOUHU HA HAYIOHATLHOMY
pisni. Ipu yvomy OisibHicmb oMOYOCMEHa CNPAMOBAHA HA BUKOHAHHS 0epIiHCABOI0 NPULHAMUX Ha cebe 30008 s13aHb Ha
MIICHAPOOHOMY PI6HI U000 3a0e3NeUeHHsI HAYIOHANbHO20 MEeXAHI3MY 3axucmy npas m1oounu. B Yrpaini ombyocmen die
30 3PA3KOM KIACUUHO20 NAPIAMEHMCbKO20 YNnosHoeasceno2o 3 npas noounu. Kpiv moeo, nopso 3 napiameHmcoKum
Ynoesnosascenum 3 npas moounu, skuii mac Koncmumyyiiunui cmamyc, 8 Yxpaini die psio ypsooeux YnoGHOBAINCEHUX
(«x6aszi-omOyOcmenuy), OislibHICMb SAKUX He MAE CNeYlanbHo20 cmamycy i Modce Oymu npunumena 3a 6ounero ypsoy
6 0yOv-sikull uac. Bpaxosyrouu suujesuxiadene, mema yb020 OOCHIONCEHHS NOIAAE Y 6CEOIUHOMY AHANIZT CYHUACHUX
BUKIIUKIG MIJICHAPOOHIU Oe3neyi ma 6naugy yux (akmopie Ha OOMPUMAHHA NPAs TOOUHU 68 VKpaini (3 6UKOPUCAHHAM
MemoOdi8 K MINCHAPOOHO20 NPABd, MAK I KIACUYHOI Npasosoi Memoodonoeii), a makoxic 6UsYeHHs poii omoyocmena
6 ybomy npoyeci. IIposedenutl ananiz 003601U6 3p0OUMU BUCHOBOK, W0 NPUYUHU NOPYULEHb NPAG TIOOUHU KPUIOMbCS
He uwe y 61ACHUX npooiemax Kpainu, aie i € Hacaiokamu 2no6aibHux npoyecie. Beruuesnum eukiuxom npagam i
c60600am 6 Ykpaini € noenubniosana 6iOHIiCMb HACENIEHHs, W0 came no codi € NOPYUEHHAM NPas JTIoOUHU [ He 00380/I1€
peanizogyeamu eci inuti npasa. Kpim moeo, 601iosi 0ii 6 paiioni [Jonbacy npuzeenu 00 epyoux, Macogux i CUCIMeMamuyHUxX
NOpYULleHb Npag TI0OUHU: HCUmMeni nPUPPOHMOBUX MepUmopil CIMUKAIUC 00paszy 3 080MA GUKIUKAMU — HeOE3NeKoIo,
SKA BUHUKAE Yepe3 HEMOICIUBICMYb 3a0e3neuents be3nexu be3nocepednvbo nobauszy 30nu 6otosux Oiti ma 0OHOYACHO
3pocmaioyi puzuxu 6iOHocmi

KoarouoBi citoBa: sukiuxu npaeam n0O0uHU, 3axXucm npae aoounu, ombyocmen, €gponeicvkutli cy0 3 npae aOOUHLL,
MidicHapoOHa besnexa
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MODERN CHALLENGES TO INTERNATIONAL SECURITY AND PROTECTION OF
HUMAN RIGHTS (INTERNATIONAL AND UKRAINIAN CONTEXT)

Abstract. At the moment, two mechanisms for protecting human rights can be distinguished in Ukraine: an appeal to
the European Court of Human Rights at the international level and an appeal to the Commissioner for Human Rights
at the national level. Therewith, the activity of the ombudsman constitutes the state’s performance of its obligations at
the international level to ensure the national mechanism for the protection of human rights. In Ukraine, the Ombudsman
acts according to the model of the classic parliamentary Commissioner for Human Rights. In addition, along with the
parliamentary Commissioner for Human Rights, which has a constitutional status, there are government commissioners
(“quasi-ombudsmen”) in Ukraine, whose activities do not have a special status and can be terminated at the will of the
government at any time. Considering the above, the purpose of this study lies in a comprehensive analysis of modern
challenges to international security and the impact of these factors on the observance of human rights in Ukraine (using
the methods of both international law and classical legal methodology), as well as studying the role of the ombudsman
in this process. The analysis allowed to conclude that the causes of human rights violations lie not only in the countrys
problems, but are also the consequences of global processes. A huge challenge to the rights and freedoms in Ukraine
is the intensifying poverty of the population, which in itself is a violation of human rights and allows to exercise all
other rights. Furthermore, the hostilities in the Donbas region led to gross, massive, and systematic violations of human
rights: residents of the front-line territories were faced with two challenges at once — the danger that arises due to the
impossibility of ensuring security in the immediate vicinity of the war zone and the increasing risks of poverty

Keywords: challenges to human rights, protection of human rights, ombudsman, European Court of Human Rights,

international security

INTRODUCTION

Human rights can be viewed in an international and
national context. International and national human rights
law constantly interact. Therewith, in Ukraine, historically,
a situation has developed when the fundamental human
rights and the mechanism for their protection were assumed
by the country in the form of international obligations, and
then implemented into national law. Sovereign states are
free to join international organisations, sign bilateral and
multilateral agreements. State sovereignty is a key issue
in the implementation of international treaties. States have
broad freedom to choose the means and methods of per-
forming their obligations under international law. However,
such a procedure almost always requires the involvement
of a government body charged with the task of enacting
legislation: the national legislature. At the same time, in
case the state violates its obligations, there is usually no
possibility of contacting international law enforcement
agencies. Therewith, the state cannot ignore its obligations
and is often responsible before international tribunals,
which are not law enforcement, but a kind of judicial body.

Vivek Sehrawat, studying the fundamental di-
chotomy in the conclusion of international treaties and ap-
proaches to this issue at the level of national constitutional
law on the example of India, notes the great role of the
courts in the implementation of international treaties [1].

Dedefo Bedaso addressed the fact that international law
comprises unique rules, principles, and procedures for its
application in relations between states. The relationship
between the national laws of the state and international
laws is developing based on monistic and dualistic theories.
These theories were developed mainly to determine the
interrelation between domestic and international law [2].
The theory of monism assumes that both law systems
are separate components of the body of legal knowledge
or a single legal system. This theory follows the unitary
principle that domestic and international law must coexist and
form part of the same universal legal order. Furthermore,
international law and human rights are at the top and
prevail over the national laws of states.

The second approach to the study of the interrelations
between national and international law is based on a dualistic
or pluralistic theory. According to this theory, national and
international provisions do not have a direct or automatic
impact on each other, do not have the superiority of one
system over another, do not change or challenge each
other’s rules, and do not function as a dual legal system.
International law applies only between sovereign states and
depends on the common will of these contracting states.
International law becomes binding and enforceable if it
is directly incorporated into the national legal system of
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states. Whenever national law and international law conflict,
national law should take precedence in court. At present,
at the statutory level, the focus is still on the monistic
theory, since the general rule for the implementation of
international treaties stipulates that a state that has vi-
olated a rule of international law cannot justify itself by
referring to its national law. Article 27 of the 1969 Vienna
Convention on the Law of Treaties' clearly states this
principle. In accordance with the principle “treaties must
be executed”, the state is obliged to comply with its
international obligations, even if this means a change in
national legislation.

Paola Gaeta points out the difficulties in regulating
state responsibility. The author investigated the circum-
stances precluding wrongfulness and the consequences of
an internationally wrongful act (with particular emphasis on
the obligation to provide reparation). The researcher also
stressed the importance of ensuring compliance with inter-
national law by states acting individually, that is, decentralised
enforcement, including by their courts, and also through
retortion or countermeasures (once called reprisals). This
is a typical form of enforcement under conventional in-
ternational law [3]. At the same time, enforcement can
be carried out through measures taken by states acting
collectively, that is, through mechanisms that include the
use of collective measures, such as measures taken at the
UN (or other international organisations) level, which
may lead to sanctions. The author pointed out that at the
international level there is a ban on the use of armed force
in international relations; therefore, all coercive measures
taken by states on an individual basis must be peaceful [3].

Deplano pointed out the complexities of doing re-
search in international law. After all, performing such a
study is neither a fixed nor a standardised activity. This
requires several skills and experience of the researcher.
In addition to studying authoritative sources: international
agreements, international litigation, diplomatic practice, it
is necessary to analyse the effectiveness of international
law in the national system of law, which is a rather com-
plicated procedure. Indeed, in this case, the competence of
a researcher in a foreign jurisdiction is required, including
a foreign language, related skills and abilities, as well as a
deep understanding of the legal culture of another country [4].

Based on the above, the problem of protecting
human rights and international security today is in many
ways a key issue for the national legislation of Ukraine.
With an in-depth study of this subject, various mechanisms
for the implementation of the obligations assumed, both
at the legislative level and at the level of law enforcement
practice, are of particular importance.

Considering the above, the purpose of this study
is a comprehensive analysis of modern challenges to in-
ternational security and the impact of these factors on the

observance of human rights in Ukraine (using the methods
of both international law and classical legal methodology),
as well as studying the role of the ombudsman institution
in this process.

1. LITERATURE REVIEW

The protection of human rights in Ukraine is based both
on the provisions of the Constitution and laws of Ukraine,
and on international acts, among which the European
Convention on Human Rights and Fundamental Freedoms?
occupies a special place. In this regard, in Ukraine, the pro-
tection of human rights is carried out both at the national
and international levels. Among international mechanisms,
the main role belongs to the European Court of Human
Rights. This body was established in accordance with the
European Convention on Human Rights and Fundamental
Freedoms, signed in Rome on November 4, 1950 and
entered into force on September 3, 1953. The Court has
jurisdiction in the field of human rights over states that
have ratified the Convention not only in relation to ad-
ministrative and executive acts, but also to acts of the
judicial and legislative authorities. The court comprises a
number of judges equal to the number of members of the
Council of Europe. The jurisdiction of the court is limited
by the fundamental provisions of the Convention. The
jurisdiction of the court extends to all matters concerning
the interpretation and application of the Convention which
the contracting states or the commission may refer to it.
The court is also competent to decide on the application of
the additional protocols to the convention.

Peter Hilpold pointed out that the signed European
Convention on Human Rights (ECHR) in Rome in 1950
was an overtly revolutionary document. The human rights
standards proclaimed by the Convention have become
the gold standard around the world. At the same time,
the problem of this court is a large percentage of the
complaints rendered inadmissible and a very long time
for the consideration of cases. The author also pointed to
very different statistics on the number of complaints from
different countries. For example, in 2019 only 198 complaints
from Austria were submitted to this court, 182 of them
were declared inadmissible, and only 5 were satisfied [5].
For comparison, in relation to Ukraine, the ECHR is con-
sidering 8,833 cases.

Marijana Mojsilovi¢ pointed out that the European
Court of Human Rights is the crown of the internation-
al human rights protection system. In recent years, the
Court has been a victim of its own success. In response to
a growing number of complaints, the Council of Europe
over the past five years has considered numerous proposals
for restructuring the European human rights regime and
reorganising the European Convention on Human Rights [6].

Bardarova pointed out that the European Court of

1. Vienna Convention on the Law of Treaties. (1969, May). Retrieved from https://legal.un.org/ilc/texts/instruments/english/

conventions/1 _1_1969.pdf.

2. European Convention on Human Rights and Fundamental Freedoms. (1950, November). Retrieved from https://www.echr.coe.int/

documents/convention_eng.pdf.
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Human Rights is competent to decide on the application
and interpretation of the European Convention on Human
Rights only in cases where any of the guaranteed rights is
violated by a member state of the Council of Europe that
has ratified the Convention. In fact, a member state that
has ratified the European Convention on Human Rights
undertakes to integrate guaranteed rights into the national
legal system and to ensure their legal protection [7].
At the same time, Patricia Popelier sharply criticised the
current system of the European Court of Human Rights
due to the review procedure being too lengthy and other
organisational issues [8].

Therewith, as pointed out by Paulo Sergio Pinheir,
state strategies inthe field ofhumanrights are critical for their
protection and enforcement. Since states work to become
responsible members of the international community, the
design and implementation of these strategies is essential
to perform the undertaken obligations to protect the human
rights of those living within the borders of such states.
One of the main tools used in defining these government
strategies is the establishment of human rights institutions
at the national level [9].

Zemskova, analysing the specific features of the
Ombudsman’s status, noted that the main goal of the
Ombudsman is to protect the rights of citizens in case of their
violation by the executive authorities. The ombudsman’s
activities are a priority in almost all countries of the world.
The author identified three models of the functioning of
the ombudsman: 1) an executive ombudsman (“quasi-om-
budsman”) is an official whose activities are subordinate
to the president or the government, 2) an independent om-
budsman working outside the system of three branches of
government, 3) a parliamentary ombudsman who is elected
by the lower house of parliament, and is subordinate to it.
In this case, the institution is built as a parliamentary body,
but with broad powers that determine the distance from
the legislative branch of government and independence
from it [10].

Also, as Nikolaos Sitaropoulos pointed out, for the
protection of human rights in the European Union, the
European Commissioner for Human Rights works as a
separate body with a special status [11].

Réka Friedery concluded that the founding of a
European Ombudsman office was the result of a long
journey shaped by many positions in the European Par-
liament and its Petitions Committee. The office of the
European Ombudsman can be considered as an extension
of the parliamentary branch of government. However, this
additional function does not imply a dependent role of the
ombudsman, but symbolises a coordination relationship,
which, among other things, mainly reinforces the fact that
in most European countries the ombudsman’s mandate
also extends to parliament [12].

C. Lacatus analysed the right to peaceful assembly

from a human rights perspective. The researcher pointed
out the exceptional importance of this right, not least
because citizens use this right as the most effective means
of expressing dissatisfaction with their position, status or
specific actions of the government. The implementation of
this right entails a positive obligation on states to protect
and contributes to the protection of human rights, although
states can impose restrictions on peaceful assembly in the
conditions stipulated by legal provisions [13]. The legal
regulation of the status of the ombudsman in Ukraine is
determined by the Constitution of Ukraine and the Law
of Ukraine “On the Human Rights Commissioner of
the Verkhovna Rada of Ukraine”!. Moreover, Article 55 of
the Constitution of Ukraine stipulates the right of everyone
to appeal for the protection of their rights to the Ombudsman,
and the main goal of the ombudsman’s activities lies in the
exercise of parliamentary control over the observance of
the rights and freedoms of citizens in various fields.

In this regard, one can agree with the position of
Petryshyna, who emphasised the special role of the Human
Rights Commissioner of the Verkhovna Rada of Ukraine as
an element of the mechanism for protecting human rights
in Ukraine. The researcher pointed to the special consti-
tutional status of the Commissioner, since the recognition
and protection of human and civil rights and freedoms
is a guarantee of democracy and the rule of law [14].
Petryshyna addressed the guarantees of the Ombudsman’s
activities, namely: a ban on interference in his or her activ-
ities by state authorities, local authorities, associations of
citizens, enterprises, institutions, organisations, regardless
of the form of ownership, and their officials, including a
prohibition to demand from him or her an explanation of
the merits of unfinished or pending cases; inviolability; fi-
nancial independence; termination of the activities of the
Commissioner; list of powers; fundamentals of activity;
requirements for the candidate for the position; the duty
of the Commissioner to submit to the Verkhovna Rada of
Ukraine an annual report on the state of observance and
protection of human rights and freedoms [15].

2. MATERIALS AND METHODS

When preparing this study, the works were analysed both
on the methodology of legal research and those related to
the use of specific international legal instruments. The work
of Deplano, which is the latest research in the field of legal
and international legal methodology, was largely used as the
methodological base in terms of the study of international
law methodology [4]. In the study, the author draws atten-
tion to the fact that International Legal Research (ILR) is
an area at the intersection of legal librarianship and legal
research. The author also believes that in addition to state
practice and practice of international courts and tribunals,
as well as international organisations, ILR sources should
formally include the practice of non-state actors, including

1. Law of Ukraine No. 776/97-VR “On the Human Rights Commissioner of the Verkhovna Rada of Ukraine”. (1997, December).
Retrieved from https://zakon.rada.gov.ua/laws/show/776/97-%D0%B2%D1%80#Text.
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non-governmental organisations, soft law instruments, and
social media interactions, when they are used by the state.

Deplano additionally addressed the fact that, apart
from studying authoritative sources, such as international
agreements, international litigation, and diplomatic prac-
tice, it is necessary to analyse the effectiveness of interna-
tional law in the national legal system, which is a rather
complicated procedure [4].

Therewith, recently the process of collecting and
storing primary data and sources of ILR itself has become
the subject of scientific research. As an autonomous field
of research, ILR deals directly with the study of both types
of sources of international law: international agreements
and national legislation (which differs from the national
law of the researcher and constitutes an analysis of
foreign law from his standpoint). Within the framework
of this study, the task was slightly facilitated by the fact
that this study does not imply a detailed comparison of
the provisions of Ukrainian legislation on the status of
an ombudsman with foreign legislation (this will become
the subject of subsequent developments), but is aimed at
studying the specifics of the functioning of the mechanism
for protecting human rights in Ukraine at the national and
international levels. Nevertheless, the study investigates
national and international legislation, as well as the practice
of its application, including the instruments of “soft law”.

Nowadays, most Ukrainian and foreign legal jour-
nals that carry out double-blind peer review require the
inclusion of a section on methodology in their articles. As
Semchuk notes, too little attention is paid to methodological
issues in Ukrainian legal science [14].

The methodological framework of the study in
its classical legal aspect is the well-known study by the
professor of Yale University, Tom R. Tyler. The author
recommends statutory analysis of the law (doctrinal
analysis) as the main method of classical legal research,
which includes attempts to understand the best balance of
rights and obligations within the framework determined
by legislation. Such research is primarily a process of
collecting and analysing facts, identifying and solving
legal issues, searching, analysing and synthesising legal
powers and determining whether a law is effective. It is
based on moral, legal, and political philosophy. In this
case, the analysis is built around the question of how it
should be [16].

3. RESULTS AND DISCUSSION

At the same time, the study also provides some factual
data, however, taking into account their specificity, which
was pointed out by J. Monahan & L. Walker [17], as well
as S. Diamond & P. Mueller [18]. Therefore, the study
contains some factual data, but they do not turn it into a
sociological study in the field of law, but only serve as
additional argumentation for some theoretical positions.
Considering the above, the study used the classical
legal method as the main one, as well as the method of
international legal research (ILR), as an additional method.
At the time of the adoption of the Constitution in 1996,
the institution of the Ombudsman was an absolutely new
direction of extrajudicial protection of human rights and
freedoms for Ukraine, which was supposed to influence
the situation, mainly by the strength of its moral authority,
based on international human rights standards. Ukraine was
very far from meeting international standards in the field of
human rights and freedoms, and they had to be actively
promoted in the minds and law enforcement practice.
Therefore, the Ombudsman had to develop an individual
strategy of action to promote both international standards
and the rule of law. One of the main directions of the work
of the First Ombudsman of Ukraine on the development
of a legal culture and the implementation of international
standards in the field of human rights and freedoms was to
promote Ukraine’s accession to international documents in
the field of human rights and their effective implementation
into national legislation. Due to the initiative of the
Ombudsman, a number of international and European
conventions have been ratified, including the 1951 UN
Convention relating to the Status of Refugees'; the 1977
European Convention on the Legal Status of Migrant
Workers?; the 2000 UN Convention against Transnational
Organised Crime and its Protocol on Preventing and
Combating Trade people, especially women and children,
and the punishment for it’; 2006 UN Convention on the
Rights of Persons with Disabilities*; 2002 Optional
Protocol to the UN Convention against Torture and Other
Cruel, Inhumane or Degrading Treatment or Punishment®.
The Ombudsman’s reports with conclusions and
recommendations are the source of the so-called “soft law”.
For “soft law” serves as the basis for the specific activities
of the Ombudsman on the application of international
public and private law. In fact, this law can be called the

1. United Nations Convention relating to the Status of Refugees. (1951, July). Retrieved from https://www.ohchr.org/en/

professionalinterest/pages/statusofrefugees.aspx.

2. European Convention on the Legal Status of Migrant Workers. (1977, November). Retrieved from https://rm.coe.int/1680077323.
3. United Nations Convention against Transnational Organized Crime and the Protocols Thereto. (2000, November). Retrieved from
https://www.unodc.org/documents/treaties/UNTOC/Publications/ TOC%20Convention/TOCebook-e.pdf.

4. United Nations Convention on the Rights of Persons with Disabilities. (2006, December). Retrieved from https://www.un.org/

disabilities/documents/convention/convention_accessible pdf.pdf.

5. Optional Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment. (2002,

December). Retrieved from https://www.ohchr.org/en/professionalinterest/pages/opcat.aspx.
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“case law of the Ombudsman” as indicated by the First
Ombudsman of Ukraine — N. Karpachova [19].

The powers and activities of the Ombudsman of
Ukraine were assessed at the UN level as fully consistent
with the Paris Principles, approved by Resolution 48/134
of the UN General Assembly on December 20, 1993!,
regarding the status of national institutions engaged in the
promotion and protection of human rights. First of all, this
refers to independence, openness of activities, as well as
an impartial position in upholding and protecting human
rights and freedoms. Therefore, in March 2009, by the
decision of the Bureau of the International Coordinating
Committee of National Institutions for the Promotion and
Protection of Human Rights at the UN, the Ombudsman of
Ukraine was granted the highest accreditation status “A”,
which gives the right, in particular, to be directly involved
in meetings of the UN Human Rights Council and speak on
the issues under discussion along with official delegations.
At the same time, the causes of human rights violations
are rooted not only in the problems of the country itself,
but are also the consequences of global processes. Thus,
a huge challenge to the rights and freedoms in the country
is the intensifying poverty of the population, which in
itself constitutes a violation of human rights and makes
it impossible to exercise all other rights. Over 70% of
Ukrainian citizens have been and remain below the poverty
line [19]. This trend, unfortunately, is typical not only for
Ukraine, but also for the entire Europe, as follows from the
report of the European Network of the National Human
Rights Institutions (2019) [20]. As stated in the above
report, poverty is not only a lack of income; it is a lack of
access to goods, services, and the community involvement
that is necessary to enjoy human rights. Poverty is both
a cause and a consequence of human rights violations
and must be tackled first. Due to the global financial and
economic crisis, the level of economic decline in Ukraine
has further exacerbated this problem. The rural population,
large families and pensioners are especially affected. A
specific attribute of Ukrainian poverty is its spread even
among the working population and the emergence of such
a phenomenon as hereditary poverty. In some regions of
Ukraine, poverty turns into destitution and transforms
entire regions into depressive ones. One way or another,
this problem is affected by the overwhelming majority of
citizens’ appeals that come to the Ombudsman (and their
number since 1998 has been approaching 2 million).

As Karpachova pointed out, the most vulnerable
social groups of the population have always been the
priority of the Ombudsman: children, disabled people, el-
derly people, homeless people, minorities, women. Con-
sidering the intensity of stratification of the Ukrainian
society into the poor and the rich, special attention was
paid to the issues of discrimination against people on

social grounds: for example, it was possible to protect the
right of a talented young poet Yulia Manzhula, a wheel-
chair person suffering from severe cerebral palsy, to re-
ceive higher education; to restore justice and protect the
rights of the tragically deceased teacher Yuriy Murashov,
chairman of the Ukrainian committee “Helsinki — 90" [21].
Poverty also violates the poor’s right to a fair trial. Even
having achieved a court decision in their favour, ordinary
people are forced to seek its implementation for years,
since more than 70% of decisions of national courts are
not enforced. Therefore, the number of applications to the
European Court of Human Rights is growing. And then in
Ukraine, 95% of decisions of the European Court are not
fully implemented, since the state has not solved systemic
problems associated with improving legislation, law en-
forcement practice, and taking comprehensive measures to
implement pilot decisions of the ECHR. Despite the fact
that currently a new mechanism for the enforcement of the
ECHR judgments has been introduced, given the volume
of accumulated debts and the number of complaints against
Ukraine, Ukraine is still far from resolving the issue of
non-enforcement of the ECtHR judgments.

It was poverty and unemployment that prompted
millions of Ukrainians to seek greener pastures outside the
country. This led to the emergence of such a phenomenon
as the mass migration of Ukrainian citizens abroad in search
of earnings and a better fate. As Karpachova noted, the
labour activity of migrants without a formalised status,
in unsatisfactory conditions and with irregular working
hours, in case of non-observance of safety measures and
performance of work associated with a risk to life and
health, manifestations of disrespect for the honour and
dignity of a person — all these problems concern not only
donor countries, but also recipient countries of migrants.
Therewith, in 2003, the Ombudsman presented to the
Parliament a Special Report “The state of observance
and protection of the rights of Ukrainian citizens
abroad” (2003), which became a generalised act of the
Ombudsman’s response to numerous facts of violation
of the rights of Ukrainian citizens — labour migrants [22].
It provides not only a comprehensive analysis of the prob-
lem, but also recommendations and proposals, the imple-
mentation of which should contribute to the development
of a long-term national policy in the field of migration
relations, taking into account the prospects for global
development, the interests of Ukraine and its citizens. Another
important step along this path was the presentation of the
Ombudsman to the President of Ukraine on the need to
ratify the 1977 European Convention on the Legal Status of
Migrant Workers?. Parliament ratified this convention on
March 16, 2007.

A new challenge to human rights and freedoms in
the world, born of the global financial and economic crisis,

1. Resolution 48/134 of the United Nations General Assembly. (1993, December). Retrieved from https://www.legal-tools.org/doc/

b38121/pdf!.

2. European Convention on the Legal Status of Migrant Workers. (1977, November). Retrieved from https://rm.coe.int/1680077323.
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was the growth of international terrorism, which has become
the main threat to the fundamental human right — the right
to life. The reasons for this threat are as follows: unfair
access to resources and national wealth in many countries
of the world; massive poverty; intensifying polarisation of
the world into rich and poor countries; gross violations of
fundamental human rights; dominance of the law of force
in international relations as opposed to the force of law,
when economically dominant countries allow themselves
to declare the territories of other countries as a zone of
their national interests, destabilise the situation, inciting
internal conflicts and civil wars, including carrying a threat
to the deployment of military bases in many countries
of the world [23; 24]. The manifestation of international
maritime terrorism in the modern world manifested itself
in the unprecedented pirate attacks and the seizure of
merchant ships in the Gulf of Aden. Not only Ukraine,
but also other states turned out to be unprepared for this
modern challenge to human rights and freedoms.

In addition, hostilities in Donbas region led to
gross, massive, and systematic violations of human rights:
hostage-taking, torture, rape and ill-treatment, killings
and extrajudicial executions, forced labour, looting and
robberies, trafficking in persons and weapons, lack of
medical aid and medicines, considerable restriction of the
right to freedom of movement, impossibility of making
social payments for pensioners, disabled people, children,
women. Residents of the front-line territories were simul-
taneously faced with two challenges — the danger that
arises from the impossibility of ensuring security in the
immediate vicinity of the war zone and, at the same time,
the growing risks of poverty. The solution to this issue
cannot be found exclusively at the national or exclusively
at the international level — it requires the simultaneous
and coordinated application of both mechanisms for
protecting human rights. As the results of study suggest,
the institution of the ombudsman has a dual nature — the
basis of its status is determined by national legislation,
and the specifics of its work are largely determined by
international provisions. It is this dual role that ensures the
special place of the Commissioner for Human Rights in the
mechanism for the implementation of international law in
the field of human rights protection. The matter of the way
the states implement the provisions of such international
instruments into their national legislation also becomes
particularly relevant, as states must adhere to the changing
horizons of international law: respect the concepts of the
past, meet the requirements of the present, and work for
the future. Therefore, in many respects, the main issue is
the problem of implementation of the obligations assumed
by the state at the international level into the national law.
This refers not only to the ways of statutory consolidation
of the operation of such international law provisions at the
national level, but also the practice of their application.

Vivek Sehrawat pointed out that the application
of international law relies on the state apparatus for im-
plementation at the national level [1]. In this case, the

mechanisms for the implementation of international law
can be conditionally divided into two groups: 1) direct
incorporation, according to which the status of duly ratified
international agreements as part of national legislation is
established at the legislative level —in this case, the adoption
of additional legislative acts or separate mechanisms for
the implementation of such agreements at the national level
is not required; 2) implementation — in the event that, for
the practical implementation of the obligations assumed,
the country must adopt additional regulations, e.g., make
provision for liability for certain actions under the threat
of punishment or develop a national mechanism to protect
certain rights.

In the activities of the ombudsman, both mechanisms
are used — the direct incorporation of international docu-
ments on human rights to ensure the legal basis of his or her
activities and the use of the implementation mechanism,
because the very activities of the ombudsman represent
the performance of the obligations undertaken by the state
to ensure the national mechanism for the protection of
human rights. Justin Malbon suggested implementing a
global ombudsman service to improve access to justice for
those who are negatively impacted by (global) corporate
manufacturing or investment activities. The proposed mecha-
nism will offer a low-cost, relatively quick and fair means
of obtaining reimbursement. This would overcome most
of the jurisdictional barriers faced by plaintiffs suing
global corporations in their national jurisdictions [25].
Tero Erkkild pointed out that the institution of the om-
budsman has spread throughout the world, covering all
regions and most independent states. Along with the spread
of the institution, its institutional development has also
become global, which means that its national divisions
are increasingly involved in transnational processes where
the institution is being developed [26]. The institution
of the ombudsman sits between the semantic fields of
administrative law, human rights, and good governance.

At present, two mechanisms for protecting human
rights can be distinguished in Ukraine: the right of citizens
to appeal to the European Court of Human Rights at the
interstate level and the right to appeal to the Commissioner
for Human Rights at the national level. Both mechanisms
have common features (the procedures are carried out with-
out additional payment, and the appeal itself does not make
provision for the obligatory participation of a professional
lawyer at the initial stage) and substantial differences. At
the current stage in Ukraine, the activities of the Commis-
sioner for Human Rights (Ombudsman) constitute the basis
of the national mechanism for the protection of human
rights. H.V. Muliar stated that the institution of the Human
Rights Commissioner of the Verkhovna Rada of Ukraine
occupies an important place in the system of guarantees of
the rights and freedoms of citizens, since it is an intermediary
institution for resolving disputes arising with the participation
of state bodies or officials, as well as an effective authority
overseeing the observance of human rights and freedoms in
various spheres of life [27].
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CONCLUSIONS

Human rights have two aspects: international and national.
International and national human rights law constantly
interact. In Ukraine, historically, a situation has developed
when the fundamental human rights and the mechanism for
their protection were assumed by the country in the form
of international obligations and then implemented into
national law. At the time of the adoption of the Constitution
of Ukraine in 1996, the institution of the Ombudsman was
an absolutely new direction of extrajudicial protection
of human rights and freedoms for Ukraine, which was
supposed to influence the situation, mainly by the strength
of its moral authority, based on international human rights
standards. Ukraine was very far from meeting international
standards in the field of human rights and freedoms, and
these standards had to be actively promoted in the minds
and law enforcement practice. One of the main directions
of the work of the First Ombudsman of Ukraine on the
development of a legal culture and the implementation
of international standards in the field of human rights
and freedoms was to promote Ukraine’s accession to in-
ternational documents in the field of human rights and
their effective implementation into national legislation.
The Ombudsman’s reports with conclusions and recom-
mendations are the source of the so-called “soft law”. For

“soft law” is the foundation of the specific activities of the
Ombudsman on the application of international public and
private law. In essence, this law can be called the “case law
of the Ombudsman”.

At the same time, the causes of human rights vio-
lations are rooted not only in the problems of the country
itself, but are also the consequences of global processes.
Thus, a huge challenge to the rights and freedoms in the
country is the intensifying poverty of the population,
which in itself constitutes a violation of human rights and
makes it impossible to enjoy all other rights. The growth of
international terrorism, which has become the main threat
to the fundamental human right — the right to life — has
become a new challenge to human rights and freedoms in
the world, born of the global financial and economic crisis.
In addition, the hostilities in the Donbas region led to gross,
massive, and systematic violations of human rights: residents
of the front-line territories were faced with two challenges at
once —a danger that arises due to the impossibility of ensuring
security in the immediate vicinity of the war zone and the
increasing risks of poverty. The solution to this issue cannot be
found at the national or at the international level exclusively —
it requires the simultaneous and coordinated application of
both mechanisms for the protection of human rights.
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Ouena JlacniBna Kopoabuyk

Kageopa nayx npo 300pos s
Vorczcopoocoruil nayionanvhuil ynieepcumem
Vorccopoo, Yrpaina

HAIIIOHA/IbHA CTIMKICTBb A0 AEMOKPATII: YKPATHCbKII AOCBIA

AHOTAWISA. AKMYanbHICMb MA BANCTUBICIMb YbO2O NUMAHHSL 3YMOGIEHI MUM, WO 3a0e3neder s Cmitikocmi Hayii [ Kpainu
Ul CyHacHo2o po3GUMKY OeMOKPAMUYHO20 CYCRITbCIMBA UMALAE CUHEPeemUYHOI JisibHOCmI ma eekmusHoco 0ianozy
MIDIC Opeanamu 0epiucasHol 6naou ma cpoMaosHamu OJisi pO3YMIHH npobiem [ nomped Oepicagu ma CyCRilbCmed,
0COONUBO Y WBUOKO MIHAUSUX mYypOyieHmuux ymosax. Mema yiei cmammi — usHauumu 0CHO8HI 3a2po3u 0ist Ykpainu
ma NoACHUMU USHAYEHHS HAYIOHANbHOI CMIUKOCMI, pO3YMIIOUlU, W0 OCHOB0IO0 83AEMO368 A3KY MIdNC HAYIOHATLHOIO
be3nexor ma HayioHanbHOW CMIUKICMIO € CAPUUHAMMS JI00bMU YUXx NpooOieM, GKIIoYarouu ix 36 30K 3 ypsaoom ma
AOMIHICIMPAMUBHUMU OP2AHAMU, YCMAHO8AMU. 1IposioHUM niOX000M 00 BUBYEHHS Yb0O2O NUMANHS 0)8 KOHMEHM-AHAI3,
o 003601U6 HAOAMU OCHOBHI 8ION0BIOL, GIONOBIOHO 00 Memu — GUAGUMU OCHOBHI 3a2po3u Ma NPOSICHUMU KOHYenyio
HAYioHanbHol CMItIKOCMI, MAKONC BUKOPUCMOBYBATUCH CIAMUCTIUYHI MEMOOU — KOMOIHOBAHI Memoou 300py ma 06pobKu
0aHux, maki sK y3aealbHeHHs Ma CUCMeMamu3ayis, 00poOKa coyiono2iunol iHgopmayii, oyiHKa 3aKOHOMIpHOCMEN
po3nodiny, epagiunuii memod mowjo. Cmamms 6UHAYAE, WO OCHOBHUMU 3a2po3amu Oisl YKpainu ceped YKpaincvbKoi
Ccmy0eHmcoKoi MONOOL € GHYMPIUHI GUKIUKU YAPAGLIHHI CYCRLIbCMBEOM, 308HIUHI 3a2PO3U MepUmopiaibHil YiliCHOCMI
ma eKOHOMIUHIN Hebe3neyi; 600HOUAC OHOBNIOEMbCS KOHYENYisi HAYIOHAIbHOL CMIUKOCMI, NIOKPeCcIioYU Hatloib
4aACMo BUKOPUCMOBYBAHI KOMINOHEHMU, MAKL K 30AMHICMb HAYIL Ma Kpaid YCniuHo 00namu 6HYMpiuHi ma 306HIiUHI
3aeposu, 30epieaiouu 3a maxkoi yMosu RAMPIOMUYHUL OYX MA HAYIOHANbHY [0EHMUYHICMb, BPAXOBYIOYU GUCOKUL
pigenb AKOCmi Hcumms y coyianbHo He3anexdcHil Kpaiui. [{a cmammsa mae npakmuyHe 3HayeHHs OJiA NepeocMUCieHHs
NOHAMMSL KHAYIOHANbHA OE3NeKA» MA KHAYIOHAIbHA CIMITIKICMbY GION0BIOHO 00 IX XAPAKmMepucmuK, NPueoosiuu sKicme
pe3ynomamie yiel Konyenyii 00 HatlOiib 3a008LILHOL K 0151 deparcasu, mak i 0is i epomadsnuna. Omoice, po3podKa
HeOoOXIOHUX 3ax00i8 cmilKocmi 6 YKkpaiui modice Oymu cnpsamosana, pe3yiomamu Cmammi MOXCyms OYmu 6UKOPUCMAHI
HAYKOBYAMU, NPAKMUKAMU, OEPHCABHUMU CTYAHCOOBYAMU, 2POMAOSHCHKUM CYCRITbCMBOM OJis PO3POOKU MA BNPOBAOINCEHHS
yiel konyenyii 6 Ykpaini ma cmamu 0CHOB010 0151 ROOAILULO2O BUBUEHHS YI€T KOHYenyil 6 IHUUX 0eMOKPAMUYHUX KDATHAX

KurouoBi ciioBa: cnputinsimmsi 3aepos, Oepoicaghe ynpasninus 6 Yxpaini, besnexka HayioHatbHoi 000pOHHOT cqhepul, eKOHOMIYHA
Kpu3a, coyianbHO-NONIMUYHI npoyecu
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NATIONAL RESILIENCE IN DEMOCRACY: UKRAINIAN EXPERIENCE

Abstract. The actuality and importance of this issue are due to the fact that ensuring resilience of the nation and the
country and modern development of democratic societies requires synergistic activities and effective dialogue between
public authorities and citizens to understand the problems and needs of the state and society, especially under rapidly
changing turbulent conditions. The purpose of this article is to identify the main threats to Ukraine and clarify the
definition of national resilience, understanding that the basis of the interface between national security and national
resilience is the human perception of these problems, including their relationship to the government and administrative
institutions. The leading approach to the study of this issue was content analysis, which allowed to provide the main
answers, in accordance with the goal — to identify the main threats and clarify the concept of national resilience;
statistical methods were also used — combined methods of data collection and processing, such as generalization and
systematization, processing of sociological information, assessment of distribution patterns, graphical method, etc. The
article reveals that the main threats to Ukraine among the Ukrainian student youth are considered to be the internal
challenges of governing society, external threats to territorial integrity and economic danger, at the same time, we update
the concept of national resilience, emphasizing the most commonly used components, such as the ability of nations and
countries to successfully overcome internal and external threats, while maintaining patriotic spirit and national identity,
given the high level in quality of life in a socially independent country. This article has practical value for rethinking the
term “national security” and “national resilience”, according to their characteristics, bringing the quality of the results
of this concept to the most satisfactory for both the state and its citizen. Thus, the development of necessary measures
of resilience in Ukraine can be directed; the results of the article can be used by scientists, practitioners, government
officials, civil society for the development and implementation of this concept in Ukraine and be a basis for further study
of this concept in other democracies

Keywords: threats perception, public management in Ukraine, national defence sphere safety, crisis economic, socio-political

processes

INTRODUCTION
Modern characteristics of risks, challenges and threats
(hereinafter — stressors) variability, unpredictability, com-
bination, hybridity, complexity and ambiguity of their
consequences have made the issues of prevention, control,
increased preparedness to meet them and eliminate the
consequences of their occurrence extremely relevant for
countries, so for their population. Increasingly, the number
and significance of the impact of stressors already exceeds
the adaptive capacity of countries and nations, so the de-
velopment of resilience is among the most important tasks
of scientists and managers in the world. It is time to realize
that the world has changed, the situation has changed, both
globally and locally — humanity has reached a new level of
development, where we will have to live in new conditions
and circumstances, to play by new rules. The world has
changed — we can fight it, deny it or wait for the return of the
“status quo”, but it is better for us to be “ready to live with
a lower level of security, without ceasing to fight for the
necessary level of freedom” [1]. Modern crisis economic
and socio-political processes in Ukraine have revealed
acute problems in the development of our society, which
have resulted from both general globalization challenges
and special national contradictions. The shortcomings
related to the actual lack of a social development strategy

in the context of maintaining stability, ensuring stability
and balance have become clearer [2].

Factors of instability and inhibition of progressive
development that complicate management processes in
Ukraine include: unsatisfactory level of management ef-
ficiency of socio-economic and security processes; incon-
sistency in making and inefficiency in the implementation
of management decisions; low level of public trust in
public authorities and state institutions and organizations;
complication of people's living conditions, impoverishment
of the population and growth of social imbalances, etc.
The situation is aggravated by the fighting in the east of
the country, the Joint Forces operation; growth of forced
migration; destruction of infrastructure and territories; for-
mation of separatist sentiments”, etc. [3], intensified ag-
gression in society and deterioration of the social climate,
suffering of mental health, socialization disorders, etc.

Thus, since the occupation of the Autonomous
Republic of Crimea, the coming of military and the
beginning of undeclared hostilities on the part of the
Russian Federation, Ukraine has received one of the
world's most important stressors — war and terrorism,
disturbing the peace, threatening the state and democracy.
Therefore, the issue of formation and development of national
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resilience is important and relevant for the country and the
nation. The basis for the formation of an effective strategy
for sustainable development of Ukraine as a European,
democratic, independent state in modern conditions of tur-
bulence and uncertainty should be a single general concept
of development of the country and nation, the basic principles
and purpose of which will be included in all policies. In
Ukraine today, the expediency of introducing the term “re-
silience” is still controversial, as domestic scholars consider
using the concepts of “national stability”, “national security”.
We are convinced that the use of resilience is an extremely
important issue for the Ukrainian scientific community to
address today.

In the domestic scientific space M.M. Bilynska and
O.L. Korolchuk [4; 5] first proposed to define national
resilience as the ability of the social system to build a normal,
full life in difficult conditions, the ability of society to
withstand challenges and crises in various spheres of public
life by making changes and adapting without harm. for the
basic values of society and institutions. At the same time,
they note that “national resilience” is also an element of
society's ability to strengthen national security, and cannot
be limited by military, economic or medical-psychological
aspects”. We add and emphasize that resilience is equal to
the preserved ability to move forward, to develop produc-
tively under any conditions and influences.

Thus, the aim of this article is the same — “to bridge
the macro-level conceptualization of “national resilience”
and micro-level perceptions of individuals” [6]. We explore
citizen’s national resilience percetion in war and terror-
experienced Ukrainian democracy, suggesting a revisioned
definition of national resilience in Ukraine. To this end, we
first present a comprehensive review of the definitions of the
concept “resilience” at both the individual and the national
levels in Ukraine. Second, we describe our analysis which
examines the perceptions and self-definitions of national
resilience national resilience among Ukrainian youth. Also,
we explore citizen’s threat perception and define three main
threats for Ukraine and Ukrainians. Finally, we discuss our
results and suggest theoretical and practical implications
as well as acknowledge limitations of the current research.

1. MATERIALS AND METHODS

In order to study the meaning of the national resilience
for Ukrainian democracy and to establish a prototype of
national perception, we have gathered an understanding of
this among Ukrainian students — how they think of national
resilience using quality methods. Participants were recruited
from the classical civil and military National universities.
Permission to conduct research involving humans and
their data were received, reviewed and approved by the
Ethics Committee of the National Academy of public
administration under the President of Ukraine. The use
of open questions allowed us to establish a conceptual
definition of national resilience both among civilian and
military groups of student youth. It should be noted that
this is the first time we have conducted such a study on the
territory of modern Ukraine. The sample consisted of three

hundred and ninety-six respondents and included women
(45.4%) and men (54.6%). Among the respondents, almost
thirty-seven percent (36.9%) have a military specialization
and, along with sixty-three percent of students (63.1%)
receive other civilian professions. Most students of civilian
universities study including such areas as “Finance, banking
and insurance”, “legal” and “pedagogical” direction. The
average age of respondents was 22 years. Although our data
may differ from the characteristics of the entire population,
they characterize the opinion of the student youth in Ukraine.
The study was conducted during 2017-2018. Two versions
ofthe questionnaires were developed —paper and electronic,
which included a list of closed and open questions. For this
publication, we used the important results, of the answers
to two questionnaires.

Each questionnaire included two open-ended ques-
tions: 1. “In your opinion, what are the three biggest threats
to modern Ukraine?” and 2. “In your opinion, what is the
national resilience definition in Ukraine?”. The procedure
for analyzing both questions was to select the most
common answers, group similar statements ranking and
form the results of the study — the formulation of answers
to achieve the goal of the study. Also, combined data col-
lection methods were used: computerized online interview
CAWI (Computer Assisted Web Interviewing), developed
using the functionality of the GoogleSurvey platform, and
PAPI method (Pen-and-Paper Personal Interview) using a
paper interview form. Data array processing was performed
in the software environment IBM SPSS 18 (license code
d91d9caec9c8f306c0fa).

The method of content analysis was used to analyze
the results and summarize the answers of respondents to
achieve the goal — to identify the main threats and clarify
the concept of national resilience. The analysis of the
first question allowed us to rank and identify the priority
of threats that modern student youth in Ukraine feels for
their country. Using methods of statistical processing of
information, we grouped the responses, as a result of which
we formed five main groups of threats, to which we attributed
the most frequently used responses of respondents. While
the analyzed information on the second question allowed
to study the mood of the respondent students and to es-
tablish a prototype of national resilience — how it is felt,
perceived by young people today. Combinations of statis-
tical methods were also used, such as generalization and
systematization of data, processing of sociological infor-
mation (coding, logical control), estimation of regularities
of data distribution, nonparametric methods of research of
interrelation, graphic method.

2. RESULTS

The analysis of the results of the survey of student youth
in Ukraine on their understanding of the main threats in
the presence of which modern Ukraine lives and operates
showed: studying the threats prescribed by respondents,
we obtained a list of 331 positions, which are divided into
5 groups — presented in Table 1.
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Table 1. Distribution of respondents' answers to the question “What, in your opinion, are the three biggest threats to
modern Ukraine?” by gender and specialization of study, %

Total respondents, By sex by specialization
including: o ——
men women military civilian
(1) Internal challenges of governing a society 42.5 49.1 34.1 53.8 347
Corruption, bribery 17.9 20.8 14.2 21.3 15.5
Government (1ncorrllpe‘.cence and inaction of 3.4 11.6 43 136 43
politicians)
Internal conflicts, civil war 6 6.3 5.5 6.7 5.4
Lawlessness and impunity 3.2 4.7 1.4 5.7 1.5
Indifference of soc':lety (lack of patriotism, 35 36 34 37 34
mentality of people)
Degradation of society (loss of culture of the
Ukrainian people, spiritual decline) 33 2.2 >3 2.7 41
(2) External threats to territorial integrity 26.2 24.9 27.9 24.8 27.2
War (mlhtar.y aggression from the 236 227 247 271 247
Russian Federation)
Threat to the territorial integrity of the country 1.8 1.1 2.7 1.5 2
The threat of terrorism, the presence of illegal 0.8 11 0.5 12 0.5
weapons
(3) Economic danger 17.4 15.9 19.2 12.7 20.6
Unemployment 2.4 2.2 2.7 2.2 2.6
Economic crisis (economic imbalance, threat
of default, devaluation of the hryvnia) 13.9 123 16 o4 17
Financial dependence on other countries
(external debt) ! L4 0.5 ! !
(4) Slowing down the socm-humamtanan 139 101 1.8 37 175
development of society
Poverty (starvation) 2.6 2.9 2.3 3 2.4
Demographic 51tuat10r.1 (b1r.th rate reduction, 34 11 6.4 0.2 56
labor emigration)
Diseases and bad ha}blj[s (alcoholism, drug 14 14 14 ) |
addiction)
Low quality of medicine, education and social 16 18 14 17 15
support
Quality of the roads 0.8 1.1 0.5 0.2 1.2
(5) Ecological threats 4 1.8 6.9 1.5 5.8
Ecological conditions (environmental
pollution, climate change, ecological threat, 4 1.8 6.9 1.5 5.8
deforestation)
TOTAL 100 100 100 100 100

According to the data obtained, the vast majority
of respondents believe that the main challenges facing

modern Ukraine are:

(1) Internal challenges of governing a society: cor-

ruption and bribery in the highest echelons of power,
incompetence and inaction of politicians, lawlessness and
impunity — as a norm, the threat of civil war, as well as
public indifference (lack of patriotism, mentality) and loss
of Ukrainian culture, spiritual decline — 42.5%;

(2) External threats to territorial integrity: military

aggression by the Russian Federation, the threat of terror-
ism, the presence of illegal weapons “on-hand” — 26.2%;

(3) Economic danger: unemployment, economic imbal-
ance, threat of default, devaluation of the hryvnia, financial
dependence on other countries, including the presence of
external debt — 17.4%.

In addition, as the threats to the country are also consid-
ered: (4) slowdown in socio-humanitarian development of
society associated with poverty (starvation), depopulation,
labor migration, the development of incurable diseases and
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the spread of bad habits, poor quality of medical and educa-
tional services, social support, as well as (5) deterioration
ofthe environmental situation — these factors were noted by
13.9% and 4.0% of respondents, respectively. Some (16.5%)
of respondents could not identify any threat to the country.

Among the selected groups of factors that form the
main threats to modern Ukraine, it should be noted that
the largest percentage of respondents are concerned about

military aggression by the Russian Federation — about a
quarter of all respondents. At the same time, every fifth
man (20.8%) and those in the military (21.3%) consider
the spread of corruption and bribery the greatest threat to
Ukraine. The economic crisis is a high threat among women
and civil servants (16-17%) (Table 1). The analysis also
showed that there is some differentiation in the distribution
of responses among men and women, as presented in (Fig. 1).

Internal challenges of governing
a society

External threats to territorial
integrity

Economic danger
Slowing down the socio-
humanitarian development of

society

Ecological threats

34.1
49.1

27.9
24.9

19.2
15.9

11.9

0.0

Figure 1. Distribution of respondents' answers by sex to the main threats to modern Ukraine,
in % among those who decided to answer
Source: Calculated by the author according to the survey data

As we can see from Figure 1, the three main threats
to modern Ukraine are the same for both women and men.
However, the distribution of respondents is different. Thus,
49.1% of surveyed men consider the internal challenges of
society to be the most important threat. The corresponding
share among women is 15 percentage points lower and
is at 34.1%. At the same time, 47.1% of women consider
external threats to territorial integrity and economic danger

to be critical, while the corresponding percentage of support
among men is 40.8%. Note that the similarity coefficient of
gender distribution structures is 86.9%. 98.6% of young
people receiving military education are men. Therefore, it
is obvious that the distribution of answers of respondents
by specialization of education, repeats the trends of
distribution of answers by gender (Fig. 2).

Internal challenges of governing
a society

External threats to territorial
integrity

Economic danger

Slowing down the socio-
humanitarian development of

I 347
I 27.2
I 20.6

7.2
P 117

53.8

24.8

12.7

society Military
1.5 m Civil specialisations
Ecological threats F 58
T T T T | T 1 %
0.0 10.0 20.0 30.0 40.0 50.0 60.0

Figure 2. Distribution of respondents’ answers to the main threats to modern Ukraine depending on the specialization of
education, in % among those who decided to answer
Source: Calculated by the author according to the survey data
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Thus, among the military, one in two sees danger
in the internal challenges of governing the state, and one
in four — external threats to the territorial integrity of the
country. On the other hand, among the representatives of
civil specialization, the positions are supported by 34.7%
and 27.2%, respectively. At the same time, every fifth ci-
vilian (20.6%) considers the economic danger to be one
of the most important threats, while among the military
the corresponding percentage is 12.7%. The coefficient of
similarity of distribution structures by specialization of
education is 80.8%.

Content analysis of the given definitions of national
resilience allows us to draw such conclusions that the youth
understands national resilience, as the ability of the nation
(people, citizens) to maintain balance — to experience
troubles (both internal and external) and to accept and resist
crises, adapt to new, changed conditions, remaining calm
(stable, enduring) and, most importantly, patriotic (united,
acting side by side, preserving their own idea and free-
dom), with faith in a better future. Furthermore, it can
be concluded that the crisis conditions (as the most com-
monly used words in the definitions by Ukrainian youth)
include war, occupation of Ukrainian territories and ex-
ternal military aggression by the Russian Federation and
imperfection of power and governance (crises in various
spheres, corruption, inaction).

In summary, we emphasize that analyzing the an-
swers of the respondents, it can be noted that most of the
answers link national resilience with the ability of the
country, nation, people to cope with any problems. Also, we
should emphasize that the living and working conditions of
every Ukrainian are important for the formation of national
resilience. The shortest answer was “side-by-side struggle”
and “confidence in the future”. Among the longest — “This
is when a nation can and is able to adapt to radical changes
in any area of life, and that stimulates it to develop new
skills to solve new problems that the nation has not faced
before. In order for a nation to be stress-resistant, it must
know that its state can provide support in any situation,
there must be a national spirit so that people can be united
to overcome everything together”.

As was expected, the respondents included psy-
chological and political components in the definitions, as
well as the psychological component, individual resilience,
which is the most commonly used element in defining
national resilience. Trust in state institutions as those that
should provide certain conditions, resolve internal issues,
inspire patriotism and optimism, encourage unity — have
become important components that are often used in the
definitions of respondents.

Letus assume that the definition of national resilience
should include: — the ability of the nation and the country
to successfully combat internal and external threats (crises,
war, failure of government and administration, economic,
humanitarian and other spheres) while maintaining the
patriotic spirit and national identity, as well as providing
the state with a high level and quality of life of its people
(opportunities to develop and be healthy) and maintaining
its own social basis and independence intact.

3. DISCUSSION

3.1 The Concept of Resilience

Since the beginning of the XXI century, humanity has
been analyzing the stressors associated with modernity,
hybridity, war and terrorism, learning to anticipate, prevent
and combat their consequences. At the same time, the
concept of resilience began to be studied in the context of
the ability to resist and develop under the influence of
such a severe stressor as terrorism. The destructiveness of
terrorism worldwide has yet to obliterate people’s mo-
tivation to survive and to thrive. Individuals, as well as
communities, are characterized by the ability to overcome
adversity, often referred to as resilience [7-9].

In this article we will not study the nature and for-
mation of the term resilience, understanding its controversy
and lack of uniform interpretation, even today, we will
limit ourselves to the general understanding that resilience
is the ability of a person or social system to build a normal,
full life in difficult, stressful conditions. [7; 10-13]. This term
requires study, scientific substantiation; — is a consequence
of successful individual self-regulation and the ability to
function effectively during traumatic events [14; 15], and
the ability to restore internal balance, or stable functioning
after injury, misfortune or failure. There are a number of
features designed to help people overcome adversity [16],
and a positive trajectory of adjustment after stress [17],
which creates the conditions for successful adaptation and
continued effective operation. In other words, after the
impact of a traumatic event, the resident person quickly
recovers, or does not develop psychological or psychosomatic
disorders [7; 18; 19].

The above definitions allow us to summarize that
resilience is both the result of appropriate correction after
the onset of stressors, and the process that occurs during
the appearance and influence of the stressor, and/or after
its action. We agree with the authors that the consideration
and examination of such a process should include the study
at the national level of perceptions of the affected popu-
lation of socio-psychological aspects that may lead to the
ability of the population to mitigate the consequences of
such disasters [6]. It is worth noting that conceptually, we
consider resilience to be broader than resilience, risk and
threat, because it means resistance — the ability to protect
integrity under conditions of strong stressors or their com-
bined effects, and, importantly, the ability to continue quality
life under new, stressful conditions and continue to evolve.

In this article we rising up a question of the na-
tional resilience nature, and how it is perceived within
democracies, as was done by our colleagues from Israel —
their theoretical substantiation and the conducted research
formed the basis of our research in Ukraine. We do not
intend to question the nature of national resilience, but we
want to describe its perception in the conditions of modern
Ukrainian democracy in order to highlight certain recom-
mendations for Ukraine.

3.2 The Role of the Stressors

The modern world is full of stressors that affect people,
nations and countries every day. These include man-made
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disasters, natural disasters, as manifestations of incessant
climate change, economic failures, social crises, wars,
cyberattacks, terrorism. The losses from the action of
such stressors are enormous — material, financial, infra-
structural, etc., and, especially, the most important resource,
the most powerful potential of countries, nations — people —
suffers from blows. At the same time, the number of cases is
constantly growing, they become more powerful, combining
and changing, have a complex and unpredictable impact,
causing turbulence in the living conditions of countries and
nations. In the sociological and psychological literature, the
concepts of danger associated with the concept of anxiety
and fear, which is due to the natural course of life: for ex-
ample, to distinguish between threat and danger is very dif-
ficult, because man in today’s world is constantly in danger
because there is no confidence, and social stability has been
replaced by constant uncertainty, under which stressors are
extremely common.

U. Beck emphasized that modern society carries
many risks and dangers of a global nature, from which
neither the poor nor the rich are insured [20]. Analyzing
the works of the classics of sociology on the topic of se-
curity / danger T. Shypunova [21] considers two types
of danger: 1) threat as a danger (risk) to the body, life,
well-being and freedom (ontological threat — insecurity);
2) danger in the perception and assessment of these threats
as epistemological uncertainty (uncertainty). Another classic
of sociology, dealing with issues of risk, danger and safety
is N. Luhmann. He emphasized that modern societies are
societies of predominant risk, due to their complexity and
opacity, uncertainty and uncertainty, covering almost all
spheres of life [22].

The source of the dangers that undermine the stabil-
ity and stability of modern society, create a danger to human
existence are various processes of both social and natural
nature, and therefore they are divided into the following
types: natural (earthquakes, floods, hurricanes, tsunami, etc.);
environmental (environmental pollution, global warming);
epidemiological (various epidemics, the spread of which
in the context of globalization is a serious threat to public
health — for example, previously unknown to mankind
epidemics, bird flu, swine flu, COVID infections, etc.);
man-made (catastrophes, explosions, fires, etc.); social
(wars, terrorist attacks, various social conflicts caused by
tensions in the field of interethnic, socio-political, religious
relations, as well as related to the growth of social strati-
fication, poverty, crime, deviance in society, etc.); socio-
psychological threats associated with various mental
disorders, decreased social and mental well-being of the pop-
ulation, increasing aggression, cruelty, indifference, social
apathy in society, etc. [23].

It is well known that the feeling of danger by its
psychological nature is closely related to the feeling of
anxiety — such an emotional state that arises in situations
of uncertainty and danger, characterized by the expec-
tation of undesirable developments. The problem of
feeling safe / dangerous is also social, as the main reasons
for its occurrence are often social factors. Using a socio-
logical approach, social risk factors include: the political and

economic situation in the country; level of social stratifica-
tion; social contradictions (employment, unemployment);
demographic factors (including migration); crime rate and
law enforcement activities; condition of roads and infra-
structure; level of education and medical care; the level
of spiritual and cultural life of the population. Sources of
potential dangers and their affecting factors for humans —
phenomena, processes, objects, properties that can, under
certain conditions, harm human health or life or systems
that ensure its vital functions. Everyone intuitively senses
danger and understands its significance in their own way.
According to UN experts, most people associate the feeling
of danger with everyday problems and worries, and do
not base it on fears of global catastrophes or international
conflicts.

The feeling of danger also has a deeply individual
tone, which mainly depends on: a) the level of social and
spiritual development of the individual; b) situations and
social order that positively or negatively affect the world-
view of the citizen [24]. In identifying hazards, it is neces-
sary to proceed from the principle of “everything affects
everything”, i.e. the source of danger can be all living and
non-living, and all living and non-living things can also
be subject to danger. Sources (carriers) of dangers are [24]
1) natural processes and phenomena; 2) elements of the
technogenic environment; 3) human actions that lead to
threat of danger.

Dangers are characterized by constant existence in
space and time; implementation in the form of flows of
energy, matter and information; do not act selectively, and
when they arise, affect the entire material environment.
The reasons why some objects do not suffer from certain
dangers, or some suffer more and others less, are called
the properties of the objects themselves. The list of possible
dangers in the literature includes more than 150 items and
is not considered complete. It is important to develop measures
to prevent and overcome the negative consequences, so
there is a need to identify, analyze both the actual stressors,
hazards and sources that cause them, and clarifying factors
that directly affect the person.

Sources of man-made hazards are called objects
of material and cultural environment related to human
impact; social — low spiritual and cultural level, which is
often associated with unsatisfactory financial condition,
poor living conditions and activities (strikes, uprisings,
revolutions, conflict situations on ethnic, ethnic, religious
grounds, etc.); sources of political dangers — conflicts at
the international and interstate levels, spiritual oppression,
political terrorism, ideological conflicts, wars, etc. Still,
it should be borne in mind that most modern sources of
danger are of a combined nature, such as: natural and man-
made — smog, acid rain, dust storms, deserts and frost;
natural and social — drug addiction, epidemics of infectious
diseases, etc.; socio-technogenic — occupational injuries
and morbidity, mental disorders and diseases caused by the
impact on consciousness and subconscious (media and / or
special technical means, drugs, etc.). In addition, a signif-
icant factor is the hybridization of modern stressors and
hazards.
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We live in a world of major geopolitical shifts and
life-changing technological innovations ... From the rise of
nationalism, to increased demands for privacy, following
widespread data leaks; from balancing growing human
needs with planetary and environmental limits, to the
impacts of sophisticated automation on people’s lives... to
take responsible action that brings about a stable, sustainable
and peaceful world [25]. It should be emphasized that hu-
manity today daily fights and confronts the growing num-
ber and variety of natural and anthropogenic man-made
stressors and catastrophes and the spread of deadly viruses
and bacteria; global economic, social, political crises; the
inability of international organizations to ensure global
peace, and so on. A clear characteristic of modern risks and
threats is variability, compatibility and uncertainty, which
can ever worsen current trends [26] and provoke unknown
consequences. In recent decades, the issue of ensuring re-
silience to the challenges of national security in a democ-
racy, such as terrorism and political violence, has become
important in the world [6]. According to US State Department
experts, global terrorism is intentional, politically motivated
violence perpetrated by substate groups or illegal agents
involved in hostilities to influence the relevant audience [27].
Terrorism is defined as:

1) “any type of political violence that does not have
adequate moral and legal justification, regardless of who
resorts it — a revolutionary group or government” and as
“political extremism involving violence against innocent
individuals” [28];

2) or through the prism of rationalism and consis-
tency, as a “intimidating, clearly calculated attempt to use
violence to achieve certain goals” [29];

3) “as a danger to the social and political stability
of States, a threat to the global development of democratic
structures, and an assault on the safety and individual free-
doms of citizens, and called on all States to adopt appropriate
measures to tackle terrorism and its social, political and
economic causes” [30];

4) “as a threat to democracy, human rights and
society” [30];

5) characterized as one that “leads to the destruction
of the civilian population and the corresponding conquest
of territories” [31];

6) the modern feature of the terrorist threat in the
context of globalization is considered to be that “their result
is the growth of violence in the world and the spread of the
idea of violence and violence in society” [32].

We agree that terrorism damages the most valuable
potential and resource of the world — people: “the very
feeling of danger creates new challenges in the functioning
of all spheres of public life” [33], “terrorism is so strongly
linked to the truth. It appeals to our emotions, to our
feelings, instead of rational thinking” [1]. Terrorism does
more than kill the innocent: It undermines democratic
governments, even in mature democracies like those in
the United States and much of Europe. The fear terrorism
generates can distort public debates, discredit moderates,
empower political extremes, and polarize societies. An ar-

ray of actors, including governments, international institu-
tions, and civil society can decrease the scale and scope of
terrorist violence and mitigate its most dangerous political
effects [34]. Finally, political leaders should emphasize
societal resilience in order to decrease the psychological
impact of terrorism.

The unprecedented nature of stressors and the unprec-
edented nature of their combined effects, the turbulence
they encourage to develop, have brought the issue of re-
silience as a concept that explains the issues of individual
and national stability, stability and security in general.
At present, there is still no single interpretation of the
essence of the term “resilience” and “national resilience”,
which is due to: 1) relatively short study time; 2) study
in different branches of science and in different vectors,
respectively, distinguishing different subjects and objects
of research, etc. But it is clear that the national resilience,
in association with national security and stability of
development, necessarily depends on the level of resilience
of its population — individual resilience. The feeling of in-
security and closeness to military events, terrorism trauma-
tizes society, and interpretations of terrorist acts change the
perception of the world by man, the perception of threats.
Psychologically resilient individuals usually perceive the
world in a meaningfully predictable, controlled environment.

Studies conducted in Israel [9; 35; 36] and in South
Africa [37] showed that people who are exposed to severe
psychological stress, in response to traumatic events, tend
to see the world more threatening, unpredictable and dan-
gerous, those who have not been traumatized, individual
interpretation of reality, will see the world more positive
Thus, we agree that in democracies, where issues of na-
tional security and national resilience are closely inter-
linked, psychological and political perceptions play an
important role in absorbing stress and quickly returning
to the “norm” of external threats. threats will be personal
relationships (such as optimism) and political relationships
(e.g., patriotism and trust in government institutions) [6].

Individual and societal level after the influence
of stressors, which help management to address issues
of national security and resilience. At the human level,
optimistic characteristics indicate faster and more effective
adaptation to changing conditions, the ability to cope with
threats, perceiving less dangerous). This is due to the fact
that optimism reflects the reassurance of thoughts, the
ability to expect and seek new ideas and solutions, etc.,
and in the face of constant real threats and influence of
terror, optimism is seen as an individual socio-cognitive
attitude to the world — optimists are better adapted to stress
conditions, showing greater resilience.

In this regard, interesting research was conducted
by a team of scientists from Israel and America, which
inspired us to apply the same in Ukraine. The research
is based on the understanding that national resilience is
provided mainly by national security and resilience of
people, respectively, is also determined by the feeling of
stressors and the perception and attitude of the population
to government, government agencies and more. As a
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result, the authors proved that the basis of perception of
the definition of national resilience is also provided by
the political and psychological characteristics of citizens
such as threat perception, optimism, patriotism and trust
in government agencies. The result of this study was the
reconceptualization of the term “national resilience”, which
we repeated in Ukraine.

3.3 The Concept of National Resilience

The most modern theories aimed at solving problems of
prevention and overcoming stressors, catastrophes are
looking for mechanisms that will be able to ensure the
stability of life processes of countries and people in crisis —
to overcome difficulties, change, continue to develop. It is
not just about adaptation, but about innovation, creativity
and real change of imperatives and patterns to provide the
ability, opportunities, resources to tackle the big challenges
of our time. Therefore, national resilience issues are becoming
increasingly important. This, again, emphasizes and em-
phasizes the importance of research on the development of
national resilience in the world and in Ukraine in particular.
Adequate counteraction to modern hybrid threats can be
ensured only if cooperation between state institutions,
civil society organizations, business, media, IT sector and
all other stakeholders is established, as complex stressors
need a public response. Therefore, in order to apply a set
of measures to make a public response, it is necessary to
create a scientifically sound concept and strategy that can
cope with this task.

Today, even in Ukraine, anthropogenic crises, such
as terrorism, wars, which spread human suffering and turn
people’s lives upside down, have become more frequent.
“This is, above all, a human crisis that calls for solidarity.
The creativity of the response must match the unique nature
of the crisis — and the magnitude of the response must
match its scale” [38]. There are already good developments
in the initial stages of national resilience development in
the world — concepts have been formulated, sets of policies,
practices and decisions affecting its formation have been
developed and implemented at various levels, applied on
a special basis (state security, prevention and reduction
of natural disasters, etc.) with a mandatory set of specific
data, information support, coordination and cooperation of
organizations, territories, authorities. national resilience
was defined as the resilient ability of a community to re-
sist and recover from adversity (economic stresses, pan-
demics, cataclysms), as a paradigm shift in emergency
preparedness... which emphasizes strengths, not just a
description of vulnerabilities / weaknesses [3; 39; 40].

Modern complex and traumatic living conditions of
the world, which are stimulators of activity and relevance
of the formation and improvement of HP, are in a wide
range from natural (floods, hurricanes, earthquakes, forest
fires, etc.) to anthropogenic (wars, disasters, cyber and
terrorist attacks). hybrid effects, etc.). The catastrophic
events of September 11, 2001, combined with the chronic
threat of terrorism and the widening threat of war (such
as the threats from North Korea and Iraq), dramatically

changed Americans’ attitudes toward perceptions, threats,
and invulnerability — more often than not, the impact of
terrorist attacks known as collective trauma [41-44]. This
determines the importance of the term “resilience” not only
in the psychological literature, but also in modern political
discourse [45]. Since the events of 2014, the Revolution of
Dignity, the annexation of Crimea and the military interven-
tion of the Russian Federation on the territory of Ukraine,
the country and its citizens have also changed their attitudes
to the processes of ensuring the national resilience.

The five main components of national resilience
include: physical and psychological health, social and eco-
nomic justice and well-being, effective communication with
risks, integration of organizations (governmental and non-
governmental), and social connectedness [39]. F.H. Norris
and the author define national resilience as a set of network
adaptive opportunities for economic development, infor-
mation and communications, community competence and
social capital [17]. I Nuvayhid, H. Zurayuk, R. Yamoce,
C. Kortas [40] believe that national resilience is a process
rather than a result in which collective identity, prior expe-
rience with an adverse event, and established social support
networks contribute to increasing national resilience over
time. In addition, community cohesion, social solidarity
and associated political leadership affect the quality of
national resilience after a negative event [39].

The concept of national resilience has emerged in
the literature as a recognition that the power of a nation
should be valued — as military and political-psychological
potential [46;47]; as a process of adaptation and “absorption”
of stressors or changes caused by an external threat; as
the ability of society to withstand stressors and crises in
various fields, by making changes and adaptations without
compromising the core values of society and institutions [48].
The level of national resilience is seen in two different
ways: 1) as the ability of society to meet challenges with
its intact values and institutions [47], 2) as adjustments
and adaptations that help “close the gap” between current
tensions and community needs; its capabilities [49; 50].
In addition, at the national level, under new behavioral
patterns, emerge, 3) as a response to the threat, new political
and social relations that can characterize the country’s abil-
ity to overcome crises and conflicts [13; 51]. Such relation-
ships are considered measurable indicators of patriotism,
optimism, social integration and political trust [6]. These
four indicators are a practical dimension of the national
resilience formed in terms of social capital. We support
the idea that national resilience should also be measured
in terms of political and psychological attitudes, as this
affects the strength of democracy and trust.

The authors of the work “What does national re-
silience mean in a democracy? Evidence from the United
States and Israel” highlighting the importance of applying
the political and psychological component of national
resilience in research strategy. Based on this, we support
their position that national resilience is the ability of society
or citizens to withstand stressors and crises in any area of
society and the state by making changes and adaptations
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without damaging their own core values and institutions [52].
The United States and Israel are two Western democracies
that have been under threat of terrorism for decades. Today,
Ukraine is also in a number of countries where terrorist
attacks and military events disrupt the daily life of society.
These threats are too influential in terms of behavioral con-
sequences, which can increase the ability of democratic
societies to resist stressors.

It is important to emphasize that, without a doubt,
political relations also have an impact on communities
and the country’s ability to cope with threats and endure
hardships. For example, when assessing the response to a
potential terrorist attack or initiating an operation against
terrorists, public perception must be taken into account, as
it allows decision-makers to assess the population’s ability
to tolerate a new round of violence. Such public perception
is trust in government [6]. For example, the influence
of terror has led to higher levels of patriotism among
Americans [17]. Such high levels of patriotism and love for
the country among citizens reflect a willingness to sacrifice
for the sake of the country, to live under rocket fire, as
the experience of Israel has shown [41-44], and available
support for military responses to terror. Such data on the
assessment of psychological and political consequences
show the level of adaptability to new threatening situations
of citizens in democratic societies. Such adaptation — be-
havioral and cognitive characteristics — is the basis of
resilience. Based on a study of the perception of national
resilience in a democracy among Israeli and American
students [41-44; 53; 54], we conducted successful research
and received results among the student youth of Ukraine.
The comparison of the United States with Israel was due to
two factors: 1 — both countries are Western democracies,
2 — both are under constant threat of terrorist attacks,
which inevitably affects the political and psychological
perceptions of the national resilience and security.

Today in Ukraine there is no common vision and
coordination strategy for shaping and ensuring national
resilience; this problem is only included in the list of im-
portant political decisions and trends in the future devel-
opment of public administration. It is important today for
Ukraine to form, develop and implement full-scale mea-
sures for the development of national resilience, applying
its paradigm as a strategic imperative for the development
of public administration. This requires basic research in
this direction [3].

Thus, national resilience is: 1. — an indicator of so-
ciety’s ability to withstand stressors, threats, while maintain-
ing integrity — intact values and institutions; 2. — progress,
moving forward, through overcoming stressors, threats
and their consequences, continuing productive life in new
conditions and the development of society based on be-
havioral adaptation in changed, new conditions. National
resilience is more broadly defined as a response to threats
to social development through the formation of new
political and social relations that characterize the country’s
ability to overcome crises and conflicts. The concept of
national resilience should be extended to include political

and psychological components. In a democratic society,
aspects such as trust in government and public institutions,
patriotism and tolerance play an important role in political
participation and social capital, which in turn leads to
higher levels of national resilience [4].

CONCLUSIONS

Definitions of the term national resilience include military
and political, economic and environmental, etc. aspects
based on the main macro-level factors. We propose to
integrate them with factors at the micro-level, in particular,
including psychological and political ideas — people’s
perception of the definition of this term in Ukraine. Such
a combination will provide an important component — real
public participation, which is a key element of democratic
societies, in defining the concept of national resilience for
Ukraine and will add activity to the establishment of a
constructive dialogue among government, administration
and society.

It was found that it is important for Ukrainian
student youth to ensure national resilience. The analysis
also showed that young people consider issues of internal
order, the efficiency of government and administration —
corruption, inaction and impunity, as well as indifference,
lack of patriotism the most threatening. Issues of national
security and protection from external threats (war, terrorism,
etc.) play an important role. Then there are the dangers of
the economic crisis, socio-humanitarian development of
society. It is proved that the national resilience is a dynamic
process, not a static phenomenon, should be constantly
checked and updated, synchronized to the realities of the
life of the country and nation. It is important to note that
such a study helps to evaluate the ability of democratic
societies (including Ukraine) to set realistic goals for success
in recovering from the impact of hazards through the action
of stressors and crises. Issues of governing and control,
terrorism, and military action are not the only threats of
the modern democratic world, but, unfortunately, are
strong stressors for Ukrainian realities. For example, our
analysis showed that after internal problems related to the
governing of the state, the largest threats people think of
are external threats, including war and terrorism. The next
place is occupied by problems of the economic crisis and
the slowdown in social development.

Thus, it is necessary to continue the research on the
questions of psycho-political factors of national resilience,
which will allow authorities, representatives of the gov-
ernment, to better understand the needs and concerns of
citizens regarding the relevance of the threats to their
livelihoods and to find the most effective measures and
methods that can be used to prevent and/or resolve crisis
situations. It is important to note that today there is an
urgent need for scientists to study and explore the various
factors that weaken and strengthen national resilience to
improve, and where necessary, develop and implement an
adequate authentically adapted to the realities of the national
strategy results. It is also important that, notwithstanding
such analyses by groups of scientists from Ukraine and
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Israel, we can state that the results of these studies have led
to critical insights. The presence of the main threats and
ensuring the stability of the political institutions of society
are important components of the national resilience.
Given the current global threats, the data show that
governance is a key element in strengthening national re-
silience as well as democracy when gaining the support
and trust of citizens in government. On the other hand,
the state must study the views of its citizens and the real
needs, problems and threats in order to have a vital impact
on the country’s ability to cope with stressors and crises.
The expediency of introducing the term “resilience” is still
controversial in Ukraine, but we are convinced that the use
of resilience is an extremely important issue to address to
on the agenda of the Ukrainian scientific community today.

The results of our study suggest that such public opinion
polls require further implementation. The answers will be
fundamental arguments for improving national resilience
in Ukraine, which will help to better understand how to
measure and shape it in order to implement and develop
in the country, ensuring the resilience of nation and state.
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Cepriii IBanoBu4y MakcumoB

Hayionanvha axkademisn npasosux nayx Ykpainu

Xapkis, Yrpaina

Kageopa meopii i ¢pinocoghii npasa

Hayionaneruti topuouurnuil yuieepcumem imeni Apociasa Myopozo
Xapxie, Yxpaina

Haraunis IBaniBaa Cartoxina

Kageopa meopii i ¢pinocoghii npasa

Hayionanvnuti iopuouunuii ynigepcumem imeni Apocnasa Myopoeo
Xaprxis, Vxpaina

BEPXOBEHCTBO IIPABA I HAA3BUUAVIHII CTAH:
TEHE3VC [IPOBAEMU

AHoTauiss. Memowo cmammi € nposcHenHs: Cni88IOHOWEHHS KOHYENYill 8epX08EHCMEA NPABA I HA036UYAUIHO20 CINAHY 8
KOHMEKCMI NUMAHHsL npo npupody npasa ma 1020 Cnie8IOHOWENH S I3 CUN0I0. AKMYyaibHiCmb memu 3yMOGIleHa Nompeooio
6 NepPeocMUCIeHH] 10el’ 6epX0BEHCMEA NPAada Ma 1020 MediC 8 KOHMEKCMI CYYACHUX GUKIIUKIG, 30KpeMa 8 YMOBAX NaAHOeMil.
Hocniooicennss mae midcoucyuniinapHull xapaxmep, wo nousiede 6 NOCOHAHHI 10pUOUUHOL, (hinocodcvko-npasosoi ma
icmopuxo-ginocoghcokol nepcnexmus 3 SUKOPUCIAHHIM Memooié (pilocoghcoko-npasosol peqhieKcii, NopisHsHHs, aHAM3y U
cunmesy ma icmopuxo-ginocoghcoroi pexoncmpykyii. Ilposicnennsi cnigiOHOWIEHHsT 6EPX0BEHCMEA NPABA | HAO36UUALIHO20
cmany 30iicHioemvcst y mpu Kpoxu. Cneputy eKcnaikosano 3acadnuyy i0ero 6epXo8eHCmea npasd, sika 00 €OHye YUCIeHHT 1020
iHmepnpemayii: npaso posensidacmvcs SIK AHMumesa CeasiLIo CUTbHO20. Bionosiono eepxosencmeo npasa uA6IacmvbCs
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RULE OF LAW AND STATE OF EXCEPTION: THE GENESIS
OF THE PROBLEM

Abstract. The purpose of this study was to clarify the correlation between the concepts of the rule of law and the
state of exception in the context of the question of the nature of law and its correlation with force. The relevance of
the study is explained by the need to reinterpret the idea of the rule of law and its boundaries in the context of modern

challenges, in particular in the context of a pandemic. The study is of an interdisciplinary nature, which lies in combining
legal, philosophical legal, and historical-philosophical perspectives using methods of philosophical legal reflection,

comparison, analysis and synthesis, and historical-philosophical reconstruction. The correlation between the rule of law
and the state of exception was clarified in three steps. First, the fundamental idea of the rule of law was explicated, which

unites its numerous interpretations: law was considered as the antithesis of the arbitrariness of the powerful. Accordingly,

the rule of law turned out to be a requirement immanent to any legal system. At the same time, the internal limitation of
the rule of law associated with the statutory nature of the latter was emphasised, which inevitably necessitates striking a
balance between the rule of law and justice, and the radicalisation of which brings to life the idea of a state of exception.

The second part of this study contains a critical analysis of the theory of the state of exception, which, in contrast to the
idea of the rule of law, identifies law and force, and ultimately denies law as such, normalising lawlessness. Finally, in

the third step, three approaches to the correlation between the rule of law and the state of exception were analysed.: 1) the
priority of the state of exception, 2) a weak version of the priority of the rule of law, and 3) a strong version of the priority
of the rule of law. It was concluded that the fundamental opposition between the rule of law and the state of exception

renders their consistent combination impossible, and the corresponding attempts always turn out to be a compromise not
favouring the former. However, according to the authors of this study, it is necessary to recognise the limitations of the
law itself, without abandoning the discourse of the rule of law and the fundamental grounds for it

Keywords: nature of law, law and power, human rights, state of emergency, state of exception

INTRODUCTION

Along with human rights and democracy, the rule of law is
currently one of the key ideals that inspires liberal societies.
The Preamble of the Convention for the Protection of
Human Rights and Fundamental Freedoms mentions the
rule of law as part of a common European heritage', and
Article 3 of the Charter of the Council of Europe — as a
principle that every member of the Council of Europe
must necessarily recognise’. As Tom Bingham notes, in
a world divided based on nationality, race, skin colour,
religion, and wealth, the rule of law is one of the key
unifying factors, which, perhaps, most brings us closer to a
universal secular religion, an ideal, but an ideal that should

be sought in the interests of good governance and peace, at
home and in the whole world [1, p. 172]. In this sense, the
rule of law is more of an aspiration than an existing state
of affairs, an excessive ideal to which a particular society
can approach to a greater or lesser extent. At the same
time, this concept refers to a set of specific requirements
for the legal system, generally aimed at curbing power
arbitrariness by establishing certain limits of discretion for
holders of public power. For its part, the concept of a state
of emergency problematises precisely these boundaries,
and therefore the rule of law as such, bringing to the fore
the question of appropriateness of using the rule of law as

1. Convention for the Protection of Human Rights and Fundamental Freedoms. (1990, June). Retrieved from https://zakon.rada.gov.ua/

laws/show/995 004#Text.

2. Charter of the Council of Europe. (1949, May). Retrieved from https://zakon.rada.gov.ua/laws/show/994 001#Text.
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an evaluation criterion for the way in which society tries to
cope with an emergency [2]. In other words, the question
is whether such a situation constitutes an exception to the
law, or whether it remains subject to legal regulation.

The generally accepted answer to this question, which
is respected by current international law and almost all
national legal systems, is formulated, in particular, by the
Venice Commission in the arguments provoked by the fight
against the COVID-19 pandemic regarding compliance
with the principles of democracy, human rights, and the
rule of law in a state of emergency. This answer lies in the
fact that “a state of emergency is itself a legal institution,
which is subject to legal regulation, though the rules
applicable to it might be somewhat different from those
applicable in times of normalcy", and therefore, "even in
a state of public emergency the fundamental principle of
the rule of law must prevail” [3], although this refers to a
weakened version of the rule of law [4, p. 115]. A stricter
position is that it is in emergencies that the need for the rule
of law is greatest, and therefore difficult times require not
to weaken the rule of law, but on the contrary, to strengthen
it [5, p. 1004]. However, in any case, the rule of law and
the state of emergency are considered to be such that can
be consistently combined.

However, despite the governments' declaration of
commitment to the rule of law under any circumstances,
in practice one can observe a widespread deviation from
its requirements with reference to the exclusivity of the
current situation. In this sense, the state of compliance
with the obligation stipulated by the European Convention
for the Protection of Human Rights and Fundamental
Freedoms to notify the Secretary-General of the Council
of Europe of a derogation from human rights obligations
is quite demonstrative. Due to the COVID-19 pandemic,
almost all Member States of the Council of Europe are
now resorting to such a retreat, but only 10 countries out
of 47 have officially announced this'. Given the scale of
such disregard for law in the modern world, the Italian
philosopher Giorgio Agamben defends an alternative to
the generally accepted concept of a state of exception as
a zone of absolute anomie, or a kind of legal vacuum, and
concludes that law today has actually lost all meaning,
since the state of exception has turned from an exception
to the norm [6, p. 134].

It can be assumed that the polar interpretations of the
above-mentioned problem are related to different opinions
on the nature of law as such, in particular on the nature
of its connection with force, and rethinking the correlation
between the rule of law and the state of exception from the
standpoint of legal understanding will explain the paradox
of the state of exception.

The purpose of this study was to clarify the correla-
tion between the rule of law and the state of exception in
the context of the question of the nature of law. For this,

the following tasks were set: to describe the available
approaches to understanding the rule of law, to explicate
the fundamental idea of the rule of law, which combines its
numerous interpretations, and to identify the limits of the
rule of law (2.1), to conduct a critical analysis of the concept
of a state of exception in the versions of Carl Schmitt and
Giorgio Agamben (2.2), as well as to describe the connec-
tion between different opinions on the correlation between
law and power and the corresponding ideas about the nature
of the state of exception and to analyse three approaches
to the correlation between the rule of law and the state of
exception, which can be conditionally designated as the
priority of a state of exception, weak and strong versions
of the priority of the rule of law (2.3).

1. MATERIALS AND METHODS

This study is a philosophical-legal and at the same time a
historical-philosophical exploration, and as such has an in-
terdisciplinary nature. The authors' approach to understand-
ing the problem of correlation between the rule of law and
the state of exception is to combine legal, philosophical-
legal, and historical-philosophical perspectives.

The legal component of the study comprises analy-
sis of individual elements of statutory consolidation and
practice of applying the concepts of the rule of law and
the state of exception in the modern world to formulate
the problem of their correlation as both a theoretical and
practical issue. The philosophical-legal perspective in-
volved the interpretation of the problem in the light of
the main question of the philosophy of law — the question
of the nature of law. Based on this instruction, the funda-
mental idea of the rule of law and the idea of a state of
exception were considered from the standpoint of the cor-
relation between law and power and compared in a syn-
chronous dimension. For its part, the study of the genesis of
the problem of correlation between the rule of law and the
state of exception involves placing it in a broad historical-
philosophical context, consistently reconstructing the corre-
sponding concepts, their basic ideas, and key concepts that
embody these ideas. However, for historical-philosophical
research as a study of the history of ideas, it is not the re-
production of the chronology of events that is of primary
importance, but their theoretical reconstruction, the iden-
tification of semantic connections between ideas that can
unfold in the nonlinear space of thought. Here, along with
the method of phenomenological reduction, elements
of hermeneutical interpretation of the semantic core and
semantic ties between ideas are used. Thus, the diachronic
measurement of research is associated with a method that
can be referred to as the method of historical reconstruction,
through which two key lines of understanding the nature
of law and its correlation to power are connected with the
concepts of the rule of law and the state of exception.

The main method of study was the philosophical-legal

1. Reservations and Declarations for Treaty No. 005 — Convention for the Protection of Human Rights and Fundamental Freedoms. (2021,

June). Retrieved from https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/005/declarations.
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reflection, which lies in the desire to cover the ultimate foun-
dations of the studied phenomena of the rule of law and
the state of exception, in particular through problematisa-
tion and identification of dialectical oppositions of law and
force, revealing their interpenetration and insurmountable
boundaries. At different stages of this study, the method
of philosophical-legal reflection was supplemented by
logical methods of comparison (the logical composition of
the “strong” and “weak” versions of the rule of law and
its correlation with the state of exception), analysis and
synthesis (conceptual components and their combination
into a complete concept), as well as the method of historical
reconstruction of ideas, notions, and concepts that fill the
semantic constructions of the rule of law and the state of
exception with content that goes considerably beyond their
usual empirical perception.

The study was conducted in three stages. At the
first stage, the authors analysed and compared two main
approaches to understanding the rule of law — narrow
(formal) and broad (substantive), generalised the main
interpretations of the rule of law and identified the
fundamental idea for all of them. Next, proceeding from
the proposed interpretation of the idea of the rule of law,
its limits were identified. For its part, the problematisation
of the latter allowed outlining the scope of questions that
set the internal dynamics of the problem under study, and
the main areas of answering these questions in the Western
intellectual tradition. The second step was to analyse the
concept of a state of exception, the basic motives of which
were compared with the fundamental idea of the rule of
law in terms of the correlation between law and power.
In particular, the theories of the state of exception by
Carl Schmitt and Giorgio Agamben were consistently
reconstructed, their comparison and critical interpretation
was made from the standpoint of the philosophy of law. At
the third stage, the problem of correlation between the rule
of law and the state of exception was updated in the light
of recent history and three main approaches to solving this
issue were analysed and compared: the theory of priority of
the state of exception, weak and strong versions of priority
of the rule of law. Finally, reconstructing the genesis of the
problem of the correlation between the rule of law and the
state of exception in the light of the question of the nature
of law allowed concluding on the nature of this opposition
and its significance for law.

2. RESULTS AND DISCUSSION

2.1 The idea of the rule of law in the light of the question
of the nature of law

The history of the rule of law goes back to the origins
of the Western intellectual tradition, but even today this
expression means different things for different people,
remaining an “essentially contested concept” [7]. Thus,
narrow concepts of the rule of law connect it with nu-
merous formal and procedural requirements for the legal
system. Consequently, according to Joseph Raz, “an un-
democratic legal system based on the denial of human
rights can, theoretically, meet the requirements of the rule

of law better than any of the legal systems of more educated
Western democracies” [8, p. 211]. But the proponents of
broad (substantive) concepts refer to the rule of good law [9,
p. 118], and therefore, respect for human rights is a determin-
ing condition for the implementation of the rule of law [10,
p- 23; 11]. However, despite such serious differences, this
does not refer to different “rules of law”, but rather to “many
faces of the rule of law” [9, p. 117], since they are all united
by one fundamental idea.

Such a common denominator is the view of law as
the antithesis of the arbitrariness of the strong, which has
already been expressed in the best way possible by Plato
and Aristotle in the famous principle of “rule of laws, not
people” [12, p. 51-59; 13, p. 477-478]. In this sense, the
observations of the German historian Reinhart Kosellek,
who describes the gradual displacement of the idea of
justice beyond history as a history of power, or force, are
interesting. Thus, if the stories of Herodotus always contain
an element of justice as a fate that punishes evil, then
Thucydides emphasises the balance of power rather than
justice, demonstrating that the stronger wins wars, and
insisting on the priority of law in the face of force, on
the contrary, can lead to death. Eight hundred years after
Thucydides, Augustine came to the conclusion that all
states are essentially great robbers, and true justice will be
established by God only at the end of all earthly stories.
Nevertheless, the right remains a necessary condition for
survival of the humankind, despite the need for its daily
reproduction. According to Kosellek, all these schemes
of interpretation of the correlation between law and force
should be addressed precisely because they remind of
the burden that falls on a person's shoulders when they
are forced to assert the right as opposed to violence [14,
p. 368-377]. The idea of the rule of law is essentially an
attempt to think of justice in a world dominated by force.

The radical opposition between force and law,
which is brought to life by the idea of the rule of law, is
a key motive of the philosophy of law, which still dictates
internal dynamics for the latter. If force is considered as
the source of an individual volitional act, then law rep-
resents a universal impersonal mind. In the modern world,
the embodiment of this reasonableness, which can resist
the arbitrariness of those in power, is human rights. For its
part, the rule of law appears as a means of “saving funda-
mental rights from the clutches of political decisions” [15,
p. 148]. It is worth agreeing with Mortimer Sellers, who
noted that the general history of law in the West is the
history of the struggle to establish the rule of law against
competing attempts by rulers to be above or outside the
law. Moreover, according to sellers, this idea is present in
every legal system — at least declaratively — since it is “the
essence of what justifies or could justify the existence of
any legal system, if it is justified at all” [16, p. 198-199].
Indeed, history convincingly proves that the strong do not
need justice — the weak always appeal to justice. Therefore,
the struggle for the rule of law is also a struggle for law as
such, which is an alternative to force.

Along with the strong support for the rule of law in
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Western culture, there are also various forms of criticism
of this idea, primarily due to its internal limitations, which,
in turn, is conditioned by the nature of law as such. The
key argument is that no abstract provision can guarantee a
fair result in each particular case, and therefore it is worth
focusing rather on the contextual practice of judgement
from case to case, based on the virtue of practical wisdom,
which theoretically cannot be codified [9, p. 129].

Aristotle has already emphasised this: “every law is
drawn up for a general case, but some things cannot be said
correctly in a general form”, so “the error is found not in
the law or in the legislator, but in the nature of the subject
because this is the matter of actions” [17, p. 168]. This,
however, implies not a rejection of the rule of law, but the
need to balance it with justice: a judge can deviate from the
strict application of the general rule to avoid injustice in a
particular case [17, p. 168]. This refers not to the absolute
freedom of discretion, but to careful balancing between
the rule of law and equity — a motive that persists in the
modern philosophy of law. Thus, John Tasioulas formulated
several rules for this balancing: 1) equity should be applied
by an authorised judge; 2) the judge should consider the
true purpose of the rule, even if it does not draw from the
literal interpretation of the latter; 3) a fair decision should
be based on objective moral grounds for derogation from
the law, and not on the subjective preferences of the judge;
4) the injustice prevented through derogation from the
requirements of the rule of law should be serious enough
to justify such a derogation; 5) derogation from the re-
quirements of the rule of law for equity is less excused in
areas where these requirements are particularly important
(e.g., the requirement of foreseeability in criminal law)
than in those where they are less important (e.g., the same
requirement in family disputes); 6) derogation from the
requirements of the law in favour of a person, especially
in a criminal law context, is more justified than one that
worsens the person's situation in comparison with the
current law [18].

Thus, the famous saying Summum jus, summa
injuria (“The greatest law (is) the greatest injustice”)
reflects the internal limitation of the rule of law, which
is associated with the tradition of practical wisdom in
philosophy and legal science founded by Aristotle. Another
line of thought, focused not on mitigating the mentioned
paradox, but on radicalising it, revolves around the idea of
a state of exception.

2.2 State of exception concept

In the most general sense, the idea of a state of exception
is that a situational decision as an act of individual will
terminates the general norm. In the legal context, the holistic
concept of a state of exception was first formulated by
Carl Schmitt. According to Schmitt, from the very begin-
ning there has been a gaping pit between the norm and real
life, between the rule and its application, to overcome which
an intermediary is needed — the decision of the sovereign.
Thus, developing the famous thesis of Thomas Hobbes
that “authority, not truth, creates law”, Schmitt bases law

exclusively in an act of violence, a strong-willed decision,
considering the latter as a specific legal act. According to
Schmitt, each provision is by definition designed for normal
living conditions and cannot be applied in a state of chaos.
In other words, the actual order is not a consequence, but a
prerequisite for the operation of the provision. A situation
where a normal state is threatened is an exception that it is
not described in the provision and cannot be described in
it. And in such a situation, the sovereign decides whether a
normal situation really prevails or whether there is a state
of exception in which the provision can be suspended.
Accordingly, the sovereign is outside the normal legal
order and still belongs to it, since he is competent enough
to decide whether the rule can be suspended. Thus, Schmitt
essentially leaves the question of what is law and what is
not, at the mercy of an absolute decision of the sovereign,
which is based only in himself [19, p. 15-29]. It is in this
ex-nihilo decision that, in his opinion, the essence of law
lies: “authority proves that to produce law it need not be
based on law” [19, p. 27]. Schmitt gives it a meaning sim-
ilar to the meaning of a miracle in theology, and connects
the idea of a state governed by the rule of law with the
loss of ideas about transcendence, “bunishing the miracle
from the world” and rejection “not only the transgression
of the laws of nature through an exception brought about
by direct intervention, as it found in the idea of a miracle,
but also the sovereign's direct intervention in a valid legal
order” [19, p. 57].

According to Schmitt, the act of violence and the
state of exception established therein are not just inscribed
in the law, but constitute the very essence of the latter,
which, however, becomes indistinguishable from violence.
Accordingly, the idea of the rule of law loses all meaning.
In this regard, the current popularity of Schmitt's concept,
the most famous interpretation of which belongs to
Giorgio Agamben, is quite demonstrative. Agamben does
not just update the theory of a state of exception, but shows
that in the modern world, a state of exception has become
the norm: “Indeed, the state of exception has today reached
its maximum worldwide deployment. The normative as-
pect of law can thus be obliterated and contradicted with
impunity by a governmental violence that — while ignoring
international law externally and producing a permanent
state of exception internally” [6, p. 134].

At the anthropological level, this refers to bare life,
that is, not to a specific way or form of human life, but to
the very fact of life that is common to all living beings:
in a state of exception, a sovereign decision suspends the
provision that recognises a person's dignity and rights,
and resumes human life in the form of a simple biological
fact, an object of pure manifestation of power, a life that is
completely unprotected, since it can always be taken away
with impunity [20, p. 114]. Developing Michel Foucault's
concept of “bio-politics”, according to which, in the course
of history, natural life is gradually included in the mecha-
nisms and processes of state power, Agamben argues that
politics is not just historically transformed into bio-politics,
but is initially such [20, p. 13]. As an example of the
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maximum politicisation of life, he considers the situation
of prisoners of Nazi concentration camps, who, along with
their citizenship, lost any legal identity: “Auschwitz marks
the death and destruction of any ethics based on dignity
and compliance with the norm” [21, p. 74-75]. According
to Agamben, it is the concentration camp, where the future
determined by the authorities appears to a person in the
form of absolute inevitability, that makes up the bio-
political paradigm of modernity [20, p. 151-229].

Agamben considers the state of exception not as a
special right (like the law of war), but as a space of absolute
anomie, a legal vacuum, “an empty space where an action
that does not relate to law in any way collides with a
norm that does not relate to life in any way” [6, p. 134].
Unlike Schmitt, Agamben is extremely concerned about
the revealed totality of the state of exception, but is forced
to state that “from the camps it is impossible to return
to classical politics” [20, p. 238], and from the state of
exception in which we live, it is impossible to return to the
rule of law [6, p. 135].

Consequently, the inability of Schmitt and Agamben
to distinguish between law and power leads to their iden-
tification, and then to the complete denial of law as such
and the elevation of lawlessness to the norm. In the end,
this refers to the gradual disappearance of law due to the
destruction of the corresponding experience [22]. Thus
understood, the idea of a state of exception poses a radical
challenge to the dominant idea of the development of modern
law as a global promotion of the rule of law [23, p. 687].

2.3 The problem of correlation between the rule of law and
the state of exception

If the idea of the rule of law is based on the opposition of
power and law, aimed at protecting the dignity and rights of
everyone, especially the weak, then the concept of a state
of exception proceeds from completely opposite ideas
about power as a source of law. In the modern era, these two
visions of law became the basis for the theory of absolute
natural human rights and the theory of absolute sovereignty.
The question of how these two “absolutes” can be consis-
tently combined remains at the centre of philosophical and
legal discourse, and the answer to it from the doctrine of
supremacy is primarily the institution of judicial control
over political decisions [12, p. 142-147]. Notably, Agamben
practically ignores the role of the judiciary in his concept,
although it is often at the centre of modern debates around
the state of exception, which is fairly emphasised by re-
searchers of the philosopher's work [23, p. 684].
Therewith, neither the institution of judicial control
nor other tools of the rule of law are sufficient to meet all the
modern challenges of the latter, and therefore the theory of a
state of exception is experiencing a new wave of popularity
today. In particular, it turned out to be surprisingly popular
after the events of September 11, 2001 and the outbreak
of the war on terrorism, which was declared by the United
States and other countries. The unprecedented deviations
from the requirements of the rule of law and restrictions
on constitutional rights resorted to by governments could

not be explained otherwise than by the uniqueness of the
situation, which required extraordinary solutions [5]. Such
an event was also the COVID-19 pandemic, which once
again focused the attention of philosophers and lawyers on
the relationship between the rule of law and the state of
exception.

There are three main approaches to solving this
issue. Representatives of the first of them (followers of
Schmitt) argue that in an emergency, one should rely on
general flexibility and sensitivity to circumstances in the
actions of the state, which is also desirable in normal times.
According to this approach, the rule of law is not in itself
the main reference point for the authorities in the face of
danger. The second position (presented, for example, by
Kim Lane Scheppele) is that in the name of the rule of
law, the available constitutional guarantees must remain
in force; moreover, in emergencies, they are most needed.
Finally, representatives of the third approach (for example,
Veronique Champeil-Desplats) propose to protect the rule
of law by adopting special emergency rules that make
provision for reduction of civil liberties or provision of
officials with broad discretion in matters that are usually
governed by general legal provisions [2]. These positions
can be conditionally designated as a priority of the state
of exception, a strong and weak version of the priority of
the rule of law, respectively. Evidently, the first approach
partially follows the line of Schmitt and Agamben and takes
the state of exception beyond the law and order, treating it
as an exception to the rule or a state of exception. Accord-
ingly, under the permanent state of exception declared by
Agamben, there is no place for either the rule of law or the
law as such.

The strict version of the rule of law priority was an
idiosyncratic response to the practical application of the first
approach, in particular the disproportionate US response to
the 2001 terrorist attacks. As Kim Lane Sheppele notes on
this occasion, the experience of fascism, communism, and
world wars in the 20" century forced society to significantly
reconsider Schmitt's theory of the state of exception, but
the Bush administration's response to the events of Septem-
ber 11 was based on Schmitt's logic, and therefore foresaw a
world that had not existed for a long time, and that is why
it was not supported by many European allies of the United
States [5, p. 1003-1004]. It should be added that the radical
changes in legal understanding discussed by the researcher
primarily concern the establishment of the idea of human
dignity and human rights, which cannot be stopped by any
political decision. In this sense, the new enthusiasm of
lawyers regarding the idea of a state of exception cannot
but cause concern of lawyers, which was surprisingly aptly
expressed by Bjarne Melkevik when he said that “this
subject is introduced as a Trojan horse in order to accept
the unacceptable” [24, p. 7].

The third of the described approaches is a kind of
compromise and considers the state of emergency as part
of the available law and order, a critical but predictable
situation for the latter (state of emergency, however, no
longer an exception). At present, it is this approach that
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is generally accepted at the level of international law and
most national legal orders. Its obvious advantage is pre-
dictability, and its disadvantage is that it introduces a lite
version of the rule of law, which may eventually infect
or even displace the concept of the rule of law, which
should be fully applied [2]. Such a process is described,
for example, by Veronique Champele-Desplats, who, using
the example of the state of emergency introduced in France
in 2015-2017, demonstrates how the very concept of the
rule of law is transformed and weakened: 1) the state pri-
oritises security requirements; 2) the government that inter-
feres with the rights and freedoms that it must respect in
accordance with the classical concept of the rule of law
promises to compensate for such interference; 3) in the
persecution of its enemies, the state builds a legal regime
around the deviation from the provisions that concern these
enemies. Consequently, the concept of the rule of law trans-
forms into a formal, security-oriented, compensatory, and
discriminatory concept [4, p. 115-117]. However, can the
concept of the rule of law, even if formal, be discriminatory?
And would it still refer to the same phenomenon?

The analysis of the main approaches to the cor-
relation between the state of exception and the rule of
law highlights the fundamental opposition between the
relevant ideas, which makes their combination in practice
quite problematic.

CONCLUSIONS

Placing the problem of the correlation between the rule
of law and the state of exception in a broad philosophical
context allows clarifying the ideological foundations of
both concepts and, taking this into account, look in a new
way at the connection between them. The study of the
genesis of both concepts in the Western intellectual tradition
suggests that the modern debate around the emergency in
law is based on a fundamental conflict between the idea of
the rule of law, where law is thought of as the antithesis of
power, and the idea of a state of exception, which is based

on the idea of power as the only source of law. If power
is considered as the source of an individual volitional act,
then law represents a universal impersonal mind, and the
modern embodiment of this intelligence, which can resist
the arbitrariness of those in power, is human rights. Thus,
if the idea of the rule of law emphasises the fundamental
anti-authoritarianism of law based on human dignity, then
the theory of the state of exception, on the contrary, roots
law in authority, which, for its part, makes it impossible to
distinguish it from violence.

Proceeding from the opposite grounds, these two
concepts represent two different traditions of dealing with
the paradox of normativity of law, which lies in the im-
possibility of equally fair application of the general pro-
vision to individual cases. On the one hand, this refers to
the tradition of practical wisdom derived from Aristotle,
focused on carefully balancing the abstract requirements
of the general provision and situational justice, considering
the purpose of law, and on the other hand, on the tradition
of absolutising the decision as the only way to apply the
provision by stopping it, resulting in the idea of a state of
exception.

The analysis of the main approaches to the
correlation between the state of exception and the rule
of law (the priority of the state of exception, the weak
version of the priority of the rule of law, the strong version
of the priority of the rule of law) highlights the above-
identified essential contradictions between the relevant
concepts. In particular, such an analysis demonstrates
that the fundamental opposition between the rule of law
and the state of exception makes it impossible to combine
them consistently, and the corresponding attempts always
turn out to be a compromise not in favour of the former
in a lightweight version of it, which can later completely
replace the concept of the rule of law. Instead, it is
necessary to recognise the limitations of the law itself,
without abandoning the discourse of the rule of law and
the fundamental grounds for it.
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Ounexcanap Mukosaiiopny bByxaneBnu

Hayionanena axademis npagosux nayx Yxpainu

Xapkis, Yxpaina

Kagedpa koncmumyyitinozo, aominicmpamusHo2o ma Qinancosoeo npasa
Xmenvruysbkuil yHisepcumem ynpaeiinta ma npasa imei Jleonioa FO3vrosa
Xmenvnuyvkuil, Yxpaina

Cepriii Onexcanaposny Ky3niuenko

Hayionanvha akademis npasosux nayk Yrpainu
Xaprxis, YVxpaina

Hayionanvha akademis 6HympiuHix cnpas
Kuis, Yxpaina

Amnacracia MycjaiMiBHa MepHHK

Kageopa meopii i pinocopii npasa

Hayionanvnuti iopuouunuii ynisepcumem imeni Apocaasa Myopoeo
Xaprkis, YVkpaina

3APYBIDKHUI AOCBIA KOHCTUTYLIIMMTHO-TIPABOBOI'O PEI'Y AHOBAHH?I
OBMEJKEHHISI ITPAB AIOAVTHN B YMOBAX HAA3BMYANHOTI'O TA
BOCHHOI'O CTAHIB

AHOTAaNiA. V cmammi O0ocniddcyromucs 3apyOidcHull 00C8i0 KOHCMUMYYIUHO-NPABO8020 Pe2YO8AHHSL OOMENCEeHH S
npaes moOUHU 8 YMOBAX HAO36UYANIHO20 MA 60€HHO20 cmaHtie 6 Maxedonii, Bipmenii, Binopycii, Monoasii, I pysii Jlameii,
Jlumsei, Anbanii, Azepbaiiodcani, wo € aKmyarbHUM 8 YMOBAX CYYACHOCMI, 8UXOOAUU 3 HAAGHOCMI JOKANbHUX BOECHUX
KOHAIKMIS, cumyayill HA036UHAUHO20 CIAHY ab0 MONCIUBOCII IX ICHY8aAHHS 6 Oazambox Kpainax ceimy. Mema pobomu
noJfeac y npo8edeHHi ananizy mekcmy ma smicmy KOHCMumyyiti 3apy0iscHux Kpain 0is 3 aCy8ants ma po3miymMayenns
niocmaes 0omedceHHs npae i c0000 HOOUHU | ZPOMAOSHUHA 8 YMOBAX HAO38UUANIHO20 I BOEHHO20 CIAHIS. J[Isl 00CSACHeHH s
NOCMABIeHOi Memu y pobomi GUKOPUCMOBYEMbCIL CUCEMA MemOodi6 HAYKOB020 NI3HANHS, 30KpeMd 302albHOHAYKOBI
(ananizy, cunmesy), npueamui (NOPIGHANLHUL, KiTbKICHO2O U AKICHO20 AHANI3Y, ANPOKCUMAYIL), a MAKONC CneyiaibHO-
10pUOUYHI (PopmManbHO-I0pUOUYHUL, NOPIEHATbHO-NPasosutl). Ilpakmuuna yinHicms 00CTIONCEHHs NOJS2AE Y GUSABILEHI
YOMUPLOX NEPeBaNCAIOUUX MEHOECHYIT 6 KOHCTUMYYIAX 3aPYOIdCHUX depiicas 00 NOPaoKy UIHAUEHHS 00cs2y 0Omedcetb
npas MoOUHU 8 YMOBAX OCOONUBUX PedCUMIB: 1) 3aKpinieHHs 6 KOHCIUMYYIsAX GUYEPNHO20 NEPeNiKy npaeg i c60600, sKi
He Modicymb Oymu 0omediceHi 6 nepiod HA036UYALIHO20 MA BOCHHO20 CIMANY; 2) 3aKPINIeH s 6 KOHCIUMYYIT 6UYEPNHOZ0
nepeniKy npag i c6ob00, SiKi MOJNCYMb Oymu 0OMeNCeHi 3 Memol 3aXUcmy npas a0OUHY, OeMOKPAMUYHO20 YCMPOIO
oepoicasu, 2pomMadcvkol besneku, O1a20NOIYuYs. HACENeHHs. ma MOPAnbHocmi; 3) NOCOHanHs 080X NePuUx 8apianmis
3akpinnenusi oomeosicenv 6 mexkcmi Koncmumyyii; 4) 3axkpinienns y mexcmax KOHCIMUMYYIL MONCIUBOCTI 0OMedNCeHHs
opeanamu 0epoicagnol 61aou npag i c6obo0U 0coOUCMOCHI 6 YMOBAX OCOONUBUX NPABOGUX PENCUMIE 8 IHmepecax
HayioHaIbHOI O6e3neka 6e3 6Ka3i6KU HA KOHKPEemHI npasa i c60000u, siki Modicyms 6ymu (abo He Modcyms Oymiu) 0omedceHi

KuirouoBi ciioBa: Hadszsuuaiina cumyayis, npagosutl peicum, 0OMelCeHHsl npas JH0OUHU, HAYIOHAIbHA 6e3NeKd, 2POMAOCLKULL
NnopsI00K, 0eMOKPAMUYHUL YCMpIll
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FOREIGN EXPERIENCE IN CONSTITUTIONAL AND LEGAL REGULATION OF
RESTRICTIONS ON HUMAN RIGHTS IN CONDITIONS
OF EMERGENCY AND MARTIAL LAW

Abstract. The study investigates the foreign experience of constitutional and legal regulation of restrictions on human
rights in conditions of emergency and martial law in Macedonia, Armenia, Belarus, Moldova, Georgia, Latvia, Lithuania,
Albania, Azerbaijan, which is relevant in modern conditions, based on the presence of local military conflicts, emergencies,
or the possibility of their existence in many countries of the world. The purpose of this study was to analyse the text and
content of the constitutions of foreign countries to clarify and explain the grounds for restricting human and civil rights and
freedoms in conditions of emergency and martial law. To achieve this purpose, the study employed a system of methods of
scientific cognition, namely general scientific (analysis, synthesis), particular (comparative, quantitative and qualitative
analysis, approximation), as well as special legal (formal legal, comparative legal) methods. The practical value of the
study lies in the identification of four prevailing trends in the constitutions of foreign states to the procedure for determining
the scope of restrictions on human rights under special regimes: 1) consolidation of an exhaustive list of rights and freedoms
in the constitutions, which cannot be restricted during the period of emergency and martial law; 2) consolidation of an
exhaustive list of rights and freedoms in the constitution, which can be restricted to protect human rights, the democratic
structure of the state, public safety, the well-being of the population and morals; 3) combining the first two options for
consolidating restrictions in the text of the constitutions; 4) consolidation of the possibility of limiting the rights and
freedoms of the individual in the texts of constitutions by state authorities under special legal regimes in the interests of
national security without specifying partiular rights and freedoms that may (or may not) be restricted

Keywords: emergency, legal regime, restrictions on human rights, national security, public order, democratic system

INTRODUCTION

The practice of applying special legal regimes demon-
strates that the legislation of most foreign countries con-
siders such regimes as legal institutions governing the state
of emergency of the exercise of state power in various situa-
tions when the normal functioning of society and the state
becomes impossible. Therewith, the introduction of such
regimes is inevitably associated with restrictions on human
and civil rights and freedoms, which sometimes have an
imperative nature with the use of coercion. At the same
time, in the modern conditions of the development of civili-
sation, the introduction of the principle of humanism in all
spheres of social existence, restrictions on human and civil

rights and freedoms should be reasonable and proportional,
restrictions related to the conduct of special legal regimes
should not be excessive and imposed in violation of the
procedural order. The above requires the development of
proper criteria for restrictions on human and civil rights
and freedoms under special regimes. Considering the fore-
going, for a correct understanding of the grounds, essence,
and limits of restrictions on human and civil rights and
freedoms under special legal regimes, it is important to
investigate the provisions of international law and foreign
practice of applying a state of emergency and martial law.
Since special legal regimes serve as the legal basis
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for restricting human and civil rights and freedoms, the
relevance of the study of the concept, types, and key fea-
tures of special legal regimes is beyond doubt. Within each
country of the modern age and in the international space,
emergencies have repeatedly arisen (aggression, threat to the
constitutional order of the state, life and health of people and
citizens, natural and anthropogenic emergencies, and other
exceptional circumstances), when the normal functioning of
society and the state had been complicated. In such circum-
stances, there is an increasing need for a clear, consistent le-
gal regulation of the behaviour model aimed at overcoming
and eliminating the negative consequences of emergencies.

The state has a relatively greater freedom of action
when dealing with national security issues. However, any
decision of a political or legal nature in a state governed by
the rule of law where the rule of law applies is limited by the
constitution of the country that establishes the scope of dis-
cretionary powers of each body. In Ukraine, the regulation
of public relations arising in connection with emergencies
has become particularly important after the emergence of a
military conflict on the territory of Ukraine and the spread
of the Severe Acute Respiratory Syndrome-2 virus (SARS-
CoV-2) [1, p. 176].

Restriction of human rights and freedoms is an ex-
tremely relevant, necessary, and important subject, which
is conditioned just by a considerable number of scientific
studies of scientists and teachers of higher educational in-
stitutions, special academic disciplines, but also by the
practical aspect of the coexistence of members of society
within the state and global space, when it is necessary to
determine how to ensure order in society; which rights can
be restricted and which cannot; what is the due procedure
for such restriction; how to implement the institution of
restriction of human and civil rights and freedoms and still
comply with such legal principles as the balance of interests
of the individual, society, state, rule of law, legality, propor-
tionality, humanism, etc [2, p. 72].

Certain aspects of the constitutional regulation of hu-
man rights restrictions have become the subject of scientific
consideration by P. Sabrin [3, p. 219], B. Vankovskaya [4,
p. 108], L. Dantfort [5, p. 144], S. Ramet [6, p. 288], D. Haru-
tiunian [7, p. 62], D. Valieiev [8, p. 311], A. Mkrtumian [9,
p.- 23], M. Bryusis [10, p. 150], M. Rokhava [11, p. 131],
E. Chenovich [12, p. 1090], V. Napetvaridze, T. Tskhovre-
badze [13,p.311], D. Lukianov [14, 15], Yu. Barabash [16],
Ye. Hetman [17]. The relevance of studying the issue of
constitutional legal regulation of restrictions on rights in
conditions of emergency and martial states is covered through
an evaluation of the significance of the principle of legality
for society, which ultimately lies in the embodiment of uni-
versal values (human dignity, humanism, freedom, justice,
and equality) in real legal relations. The principle of legality
imposes an obligation on state institutions and their officials
to comply with the laws (in a broad sense) in the exercise
of power.

It is well known that to decide on the legitimacy of the
restriction of human rights, the European Court of Human
Rights uses the test: whether the restriction of the right is

stipulated by law; whether a certain restriction pursues a
legitimate purpose; whether the restriction was necessary
in a democratic society; whether such a restriction is dis-
criminatory [18, p. 467]. This approach emphasises that
human rights are based on interests that are fairly balanced
with the interests of society, which necessitates the state
to limit the exercise of human rights. The first issue — the
foreseeability of the restriction of rights by law — become
the subject matter of this study.

When restricting the exercise of human rights, state
authorities themselves should be limited in their actions by
the established provisions of law. Such rules of conduct of
state authorities are consolidated in the texts of state consti-
tutions because they act as an agreement between citizens of
the country, society and the state to coordinate the interests
(private and public) of the parties. Considering the above,
it is the constitutional legal regulation of the restriction
of human rights by state authorities that is important for
preventing arbitrariness by officials in law enforcement in
specific life circumstances to coordinate the interests of a
person and society.

The purpose of the study is to analyse the content of
the constitutions of individual foreign countries to clarify
and interpret the grounds for restricting human and civil
rights in special conditions to ensure a balance between
the protection of fundamental rights and national (state)
security.

1. MATERIALS AND METHODS

To carry out the study, a system of methods of scientific
cognition was applied, namely general scientific (analysis,
synthesis), particular methods of scientific cognition used
in the branches of many sciences (comparative analysis,
quantitative and qualitative analysis, approximation),as well
as special legal methods (formal legal, comparative legal).
The authors of this study applied the general philosophical
(universal) method of cognition at all stages of the cognitive
process. The method of approximation, which lies in re-
placing some objects with others, in some sense close to the
original, but simpler, allowed investigating the numerical
characteristics and qualitative properties of the object, re-
ducing the task to the study of simpler or more convenient
objects (for example, those whose features are easily cal-
culated or whose properties are already known). Used
figuratively as a method of approximation, a sign of an ap-
proximate, non-exhaustive nature, the method allowed de-
termining the significance and level of influence of peaceful
assemblies of people on the development of a democratic
regime in Belarus.

Using the analysis method, the inherent and indi-
vidual features of the constitutional and legal regulation of
human rights restrictions under emergency and martial law
conditions in Macedonia, Armenia, Belarus, Moldova,
Georgia, Latvia, Lithuania, Albania, and Azerbaijan were
identified and studied. Comparative analysis provided an
opportunity to identify different approaches to the proce-
dure for determining the scope of restrictions on human and
civil rights and freedoms under special regimes stipulated
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in the constitutions of foreign states. Using the generalisation
method, four prevailing trends of restrictions on human and
civil rights and freedoms under special regimes in modern
countries were identified.

The method of deduction made it possible, based
on the doctrinal opinions of researchers, to draw a general
conclusion on the inherent features of constitutional legal
regulation of human rights restrictions in conditions of emer-
gency and military conditions, the existing grounds for
their classification. The inductive method of cognising the
provisions of the Constitution of the Republic of Macedonia,
the Constitution of the Republic of Armenia, the Constitution
of the Republic of Belarus, the Constitution of the Republic
of Moldova, the Constitution of the Republic of Latvia, the
Constitution of the Republic of Lithuania, the Constitution
of the Republic of Albania, the Constitution of the Republic
of Azerbaijan provided an opportunity to obtain a general
conclusion on the inherent features of the grounds for re-
stricting human rights under a state of emergency and martial
law. The historical method of cognition contributed to the
coverage of teleological prerequisites for the development
of constitutional provisions of foreign countries regarding
the restriction of human and civil rights, allowed achieving
an in-depth understanding of their essence and substantiate
new recommendations for improving the legal provisions.

The study also used special legal methods, namely
formal legal and system-structural methods, which were
used in the development and study of the terminology of
this study, specifically upon clarifying the content of the
categories “martial law”, “state of emergency”, as well as to
cover the features of the definition of these legal categories
in different modern countries.

The regulatory framework for this study includes
the Constitutions of foreign countries that establish the
legal grounds for the legal restriction of human rights,
namely the Constitution of the Republic of Macedonia of
November 17, 1991!, the Constitution of the Republic of
Armenia of November 27, 20052, the Constitution of the
Republic of Belarus of March 15, 19943, the Constitution of
the Republic of Moldova of July 29, 19944, the Constitution
of Georgia of August 24, 1995°, the Constitution of the
Republic of Latvia®, the Constitution of the Republic of
Lithuania’, the Constitution of the Republic of Albania®,
the Constitution of the Republic of Azerbaijan’. In addition,
the paper used doctrinal sources that cover the content of
constitutional legal regulation of human rights restrictions.

2. RESULTS AND DISCUSSION

The legal regime is a meaningful legal phenomenon that
connects an integral set of legal provisions. The analysis
of the constitutions of foreign countries demonstrates that
most of them consolidate the possibility of restricting
human and civil rights and freedoms in conditions of emer-
gency and martial law. Notably, the scope of such restric-
tions is almost the same for both the martial law regime
and the state of emergency. Based on the results of a com-
parative analysis, the identified various approaches to the
procedure for determining the scope of restrictions on
human and civil rights and freedoms under special regimes
stipulated in the constitutions of foreign states, which
include four prevailing trends:

2.1. Consolidation of an exhaustive list of rights and
freedoms in the constitutions, which cannot be restricted
(terminated) during a state of emergency and martial law.

Thus, Article 54 of the Constitution of the Republic
of Macedonia of November 17, 1991' stipulates that the
freedom and rights of a person and citizen may be restricted
only in cases defined by the Constitution. The freedom and
rights of a person and citizen may be restricted during a
state of war or a state of emergency in accordance with the
provisions of the Constitution. Restrictions on freedoms
and rights may not result in discrimination based on gender,
race, colour, language, religion, national, or social origin,
property, or social status. Restrictions may not apply to the
right to life, the prohibition of torture, inhuman and de-
grading treatment and punishment, the legal definition of
punishable crimes and sentences, or the freedom of personal
opinion, conscience, thought, and religious beliefs.

The work on the text of the Constitution of Republic
of Macedonia began before the collapse of socialist Yugo-
slavia in 1991 [3, p. 219]. The most important dispute in the
drafting of the Constitution was related to the description
of Macedonia as a “state of citizens” (all citizens enjoy equal
rights) or as a “national state” (privileges are granted to
Macedonians over other groups of nationalities living in
the country) [4, p. 108]. The drafters of the Constitution
applied a compromise formula, defining the country as
national in the preamble and consolidating equal rights
and obligations of all nationalities in the text. This regu-
lation retains the name “Constitution of the Republic of
Macedonia” despite the change in the country's name
(originally — the Former Yugoslav Republic of Macedonia,
then — North Macedonia). The changes are explained

1. Constitution of the Republic of Macedonia. (1991, November). Retrieved from https://www.sobranie.mk/the-constitution-of-the-
republic-of-macedonia-ns_article-constitution-of-the-republic-of-north-macedonia.nspx.

2. Constitution of the Republic of Armenia. (2005, November). Retrieved from https://www.president.am/en/constitution-2005/.

3. Constitution of the Republic of Belarus. (1994, March). Retrieved from http://by-law.narod.ru/index02.html.

4. Constitution of the Republic of Moldova. (1994, July). Retrieved from http://www.presedinte.md/titlul2#2.

5. Constitution of Georgia. (1995, August). Retrieved from https://matsne.gov.ge/ru/document/view/30346?publication=36.

6. Constitution of the Republic of Latvia. (1922, February). Retrieved from https://likumi.lv/doc.php?id=57980.

7. Constitution of the Republic of Lithuania. (1992, October). Retrieved from https: https://www.Irs.lt/home/Konstitucija/Konstitucija RU.htm.
8. Constitution of the Republic of Albania. (1998, November). Retrieved from https: https://www.parlament.al/Files/sKuvendi/kushtetuta.pdf.

9. Constitution of the Republic of Azerbaijan. (1995, November). Retrieved from https: https://mincom.gov.az/ru/view/pages/13/.

10. Constitution of the Republic of Macedonia. (2019, January). Retrieved from https://www.sobranie.mk/the-constitution-of-the-republic-of-
macedonia-ns_article-constitution-of-the-republic-of-north-macedonia.nspx.
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by the political and legal conflict between Macedonia
and Greece, where the latter “insists on its ownership of
the copyright to the name “Macedonia” [5, p. 288]. The
Former Yugoslav Republic of Macedonia was the official
name used since 1993 in the UN [6, p. 144]. In 2018, the
governments of Greece and the Republic of Macedonia
came to a consensus on the name of the country, as a result
of which the Macedonian party changed its name to the
Republic of North Macedonia.

Article 44 of the Constitution of the Republic of
Armenia' establishes that some fundamental human and
civil rights and freedoms — except for those referred to in
Articles 15, 17-22, and 42 of the Constitution — may be
temporarily restricted, as provided by law, during martial
law or a state of emergency, within the scope of interna-
tional obligations assumed to derogate from obligations in
emergencies.

The Constitution of the Republic of Armenia was
amended in 2005 [7, p. 61]. The changes were a prereq-
uisite for the development of a new judicial system in the
country. The effectiveness and efficiency of judicial protec-
tion is a guarantee of the inviolability of human rights under
special regimes. The judicial code, which summarises all
approaches and principles of the judicial system and which
is designed to ensure judicial and legal reforms, is a unique
document that has no world analogues [8, p. 311]. The
new judicial system of Armenia recognises case law, the
same resolution of judicial disputes in cases with similar
factual circumstances. The source of case law in Armenia
considers the decisions of the European Court of Human
Rights and the Court of Cassation of Armenia [9, p. 23].

According to Articles 23 and 63 of the Constitution
of the Republic of Belarus?, restriction of individual rights
and freedoms is allowed only in cases stipulated by law, in
the interests of national security, public order, protection
of morals, public health, and the rights and freedoms of
others. The exercise of the rights and freedoms of the in-
dividual stipulated in this Constitution may be suspended
only under conditions of a state of emergency or martial
law, in accordance with the procedure and limits defined by
the Constitution and law. When implementing particular
measures during a state of emergency, the rights stipulated
in Article 24, Part 3, Article 25, Articles 26 and 31 of the
Constitution may not be restricted.

The mechanism for implementing the institution of
restriction of human rights in the interests of the state in
the Republic of Belarus is becoming particularly important
in 2020 in the presidential elections of the country for the
6" term of office. As noted by M. Briusys, O. Lukashenko

has been the country's president for 26 years. This means
that he has been in power in the post-Soviet space longer
than the current de facto ruling heads of state, except for
Emomali Rahmon in Tajikistan. In international compar-
ison, the regime in Belarus has outlived other regimes
by 7-23 years, depending on which typology is used for
comparison [10, p. 150].

Article 35 of the Constitution of the Republic of
Belarus® guarantees freedom of assembly. However, ac-
cording to M. Rokhav, this right is violated, which suggests
that the Constitution is a formality. This feature is often
found in authoritarian regimes, but it becomes particularly
important for personalist regimes, where the ruler can
break the rules according to their will [11, p. 131].

According to the European Union Human Rights
Report*, “the most commonly used tool of the regime's
rule in Belarus is “soft” repression: these are restrictions
that are designed to pre-emptively prevent the opposition
from gaining influence on social processes in the country.
The regime systematically restricts freedom of assembly,
expression, and association”. When determining the sig-
nificance and level of influence of peaceful assemblies of
people on the development of a democratic regime in the
country, it is worth referring to the opinion of E. Chenovich,
who justified the interrelation between the democratic strug-
gle for power and the active, voluntary participation of the
country's population in elections using the example of the
law of physics: momentum is equal to mass multiplied by
speed (p = mv). It approximates the law of physics and
assumes that the impulse of disagreement of citizens with
the current political and legal regime is the product of the
participation of citizens (mass) and the number of protest
actions per week (speed) [12, p. 1090]. That is, systematic
illegal and undemocratic restrictions on freedom of assembly
and expression in a particular country ultimately determine
the absence of any influence of the country's population on
the political and legal authorities of the country.

Article 6 of the Law of the Republic of Belarus “On
Mass Events in the Republic of Belarus™ also draws attention
to itself®, imposing the obligation to pay for state functions
to maintain law and order during meetings carried out
by law enforcement agencies of state authorities on civil
society institutions. Thus, the decision to allow or prohibit
holding a mass event of the head of the local executive and
administrative body is made considering the payment for
public order protection services provided by the internal
affairs bodies, expenses related to medical care, cleaning
the territory after holding a mass event on it.

Article 54 of the Constitution of the Republic of

1. Constitution of the Republic of Armenia. (2005, November). Retrieved from https://www.president.am/en/constitution-2005/.
2. Constitution of the Republic of Belarus. (1994, March). Retrieved from http://by-law.narod.ru/index02.html.

3. Ibidem, 1994.

4. Human rights in Belarus: The EU’s role since 2016. (2018, June). Retrieved from www.europarl.europa.ecu/RegData/etudes/

STUD/2018/603870/EXPO_STU(2018)603870_EN.pdf.

5. Law of the Republic of Belarus No. 114-3 “On Mass Events in the Republic of Belarus”. (1997, December). Retrieved from

https://kodeksy-by.com/zakon rb_o_massovyh meropriyatiyah.htm.
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Moldova! establishes that laws prohibiting or diminishing
human and civil rights and fundamental freedoms cannot
be adopted in the Republic of Moldova. The exercise of
rights and freedoms is not subject to any restrictions other
than those stipulated by law, comply with generally rec-
ognised provisions of international law and are necessary
in the interests of national security, territorial integrity, eco-
nomic well-being of the country, public order, to prevent mass
disorder and crime, to protect the rights, freedoms, and dignity
of others, to prevent the disclosure of information obtained
confidentially, or to maintain the authority and impartiality
of justice. These provisions do not allow restrictions on the
rights proclaimed in Articles 20-24 of the Constitution.

The issue of restricting human rights in the Republic
of Moldova under special legal regimes is becoming rele-
vant in the context of the existence of the self-proclaimed
Pridnestrovian Moldavian Republic on the territory of the
state, unrecognised by the international community. Thus,
in the case of Ilasku and others v. Moldova and Russia?, the
applicants submitted that they had been convicted by the
Pridnestrovian Court, which had not had the relevant powers
to carry out proceedings under Article 6 of the Convention
for the Protection of Human Rights and Fundamental
Freedoms?, the proceedings had not been fair, resulting in
deprivation of property, which was in breach of Article 1
of Protocol No. 1; their detention in Transnistria had not
been lawful, which was in breach of Article 5 of the Con-
vention and the conditions of their detention had been
contrary to Articles 3 and 8 of the Convention; there had
been a violation of Article 2 of the Convention due to his
conviction to death. The applicants submitted that the Mol-
dovan authorities were responsible under the Convention for
the alleged violations of the rights vested in them because
they had not taken any proper measures to put an end to
them, the Russian Federation shared the responsibility as
the territory of Transnistria had actually been and still is
under Russian control due to the Russian troops and military
equipment stationed there.

The European Court of Human Rights has noted that
Member States must be held accountable for any violations
of the rights and freedoms protected by the convention
committed against persons under their “jurisdiction”. The
extension of jurisdiction is a necessary condition for the
state to be held accountable for actions or inaction that
cause violations of human and civil rights and freedoms.
The concept of jurisdiction is interpreted in the sense of
a term used in public international law*. From the stand-
point of public international law, the phrase “within their
jurisdiction” should be interpreted as the territorial jurisdiction

of a state, which implies the jurisdiction of a state through-
out its territory. The said presumption may contain an ex-
ception under special circumstances, in particular when a
state is deprived of the right to exercise its powers in part of
its territory. This may be the result of military occupation
by the armed forces of another state effectively controlling
the territory concerned, acts of war or insurrection, or acts
of a foreign state supporting the establishment of a separat-
ist state on the territory of the state concerned.

The European Court of Human Rights emphasises
the superiority of the territorial principle of jurisdiction in
the application of the Convention for the Protection of Human
Rights and Fundamental Freedoms®, however, when solving
particular cases, it is not necessarily limited to the national
territory of states, since in exceptional circumstances the
actions of states committed outside their territory or giving
rise to consequences there, may indicate that they exercise
their jurisdiction under Article 1 of the Convention.

According to the principles of international law, the
responsibility of a state can be provided for if, because of
military actions (legal or illegal), it exercises in practice
effective control over a territory found outside its national
territory. The obligation to ensure human and civil rights
and freedoms within the specified territory comes from the
fact of such control, regardless of whether it is carried out
directly through its armed forces or through a subordinate
local administration.

2.2. Consolidation of an exhaustive list of rights
and freedoms in the constitution, which may be restricted
during a state of emergency and martial law to protect human
rights, the democratic structure of the state, public safety,
the well-being of the population and morals.

Thus, Part 4, Article 71 of the Constitution of Georgia®
stipulates that during a state of emergency or martial law,
the President of Georgia has the right to restrict by decree
the rights listed in Articles 13, 14, 15,17, 18, 19, 21, and 26
of the Constitution in the country or any part of it. During a
state of emergency or martial law, the President of Georgia
has the right to suspend by decree the operation of Para-
graphs 2-6, Article 13; Paragraph 2, Article 14; Paragraph 2,
Article 15; Paragraphs 3, 5, and 6, Article 17; Paragraph 2,
Article 18; and Paragraph 3, Article 19 of the Constitution
in the country or any part of it. The President of Georgia
immediately submits the decree provided for in this para-
graph to Parliament for approval. The decree on restriction
of the rights comes into force immediately after its pub-
lication, and the decree on suspension of the provision —
immediately after its approval by the Parliament.

V. Napetvaridze and T. Tskhovrebadze, analysing

1. Constitution of the Republic of Moldova. (1994, July). Retrieved from http://www.presedinte.md/titlul2#2.
2. Case of Ilagcu and others v. Moldova and Russia. (2004, July). Retrieved from https://hudoc.echr.coe.int/eng#{%22appno%22:[%2

248787/99%22],%22itemid%22:[%22001-61886%22]} .

3. Convention for the Protection of Human Rights and Fundamental Freedoms. (1950, November). Retrieved from https://zakon.rada.

gov.ua/laws/show/995 004#Text.
4. Case of Ilagcu and others v. Moldova and Russia, op. cit.

5. Convention for the Protection of Human Rights and Fundamental Freedoms, op. cit.

6. Constitution of Georgia. (1995, August). Retrieved from https://matsne.gov.ge/ru/document/view/30346?publication=36.
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the process of adopting the Constitution of Georgia from
the standpoint of discourse ethics, used the tool of the dis-
course quality index in accordance with the criteria devel-
oped by Jurgen Habermas [13, p. 311]. This methodology
focuses on observing the behaviour of participants in the
discourse, which allows measuring the quality of political
debates. Within the framework of the study, the researchers
investigated and analysed over 200 pages of verbatim re-
cords of the parliamentary debate on the adoption of the
Constitution of Georgia in 1995.

The Constitution of Georgia of 1995 is the legal
successor of the 1921 Constitution, which stipulated the
mandatory referendum on constitutional issues. Due to the
activities of self-proclaimed governments in the Tskhinvali
region and Abkhazia, the Georgian government failed to
hold a referendum. The topic of the referendum was the
main cause of controversy during the debate in the Georgian
parliament. One group of parliamentarians argued that the
Constitution could not be adopted in violation of the 1921
Constitution. The second group argued for the necessity
of adopting the Constitution by the Parliament, since the
restoration of the country's independence encourages the
adoption of the Fundamental Law of the state, which would
guide the future development of the state. On August 24,
1995, the Parliament of Georgia adopted a new Constitution
of Georgia.

G. Gabrichidze and his colleagues, analysing the
so-called Foundations of the “constitutional” and “legal”
system of individual unrecognised subjects on the territory
of Georgia and Ukraine, claim that the “constitutional”
orders in these “republics” are described by indisputable
similarities, and residents of these entities have the same
problems regarding the protection of their fundamental
rights and the application of international conventions to
them [19, p. 93].

According to Article 116 of the Constitution of the
Republic of Latvia', human rights established by Articles 96,
97,98, 100, 102, 103, 106, and 108 of the Constitution, may
be restricted in cases stipulated by law to protect the rights of
others, democratic state structure, public security, prosperity,
and virtues. The expression of religious beliefs may also be
restricted based on the conditions set out in this Article.

In Latvia, national security issues are governed by
the Law “On National Security’”?, which defines the national
security system and its tasks. The specified law defines the
competence of the Parliament (Seimas), the Cabinet of
Ministers and the President of the state, individual ministries,
and self-government bodies regarding discrediting actions
to maintain law and order. The Constitution of the Republic
of Latvia does not state exresis verbis that the legitimate
purpose of restricting fundamental human and civil rights
is to ensure national or state security. But if one looks at the

practice of the Constitutional Court of the Republic of Lat-
via, they can see that the court has identified the protection
of state security as a legitimate purpose of restricting rights,
along with protecting the democratic structure of the state.

As noted by the head of the Constitutional Court of
the Republic of Latvia A. Lavinis, if there is a legitimate
purpose of restricting fundamental rights, then the Consti-
tutional Court must perform its special task of weighing, on
the one hand, a specific restricted right, and on the other hand,
national security [20]. Thus, in case No. 2004-14-01 of
December 6, 20043, the Constitutional Court of the Republic
of Latvia noted that to use public safety as a lawful purpose
of legal regulation, the legislator had to objectively justify
the existing or potential link between the adoption of an
act and the elimination or reduction of a security threat.
Taking this position, the court ruled out the possibility of
the legislator to “hide” behind unfounded references to
national security.

In this case, the Constitutional Court of the Republic
of Latvia, recognising the restriction as disproportionate,
and the refuted provision as unconstitutional, pointed out
to the legislator that the reference to the interests of na-
tional security was unfounded. The case was related to the
institution of migration, which is currently of great interest
in European countries due to the desire of citizens of less
developed countries to obtain permanent residence in legal,
democratic, and social states with an elevated level of eco-
nomic development. The legal provision contested before
the Constitutional Court was part of the Law “On Immi-
gration™ and provided that the decision of the Minister of
Foreign Affairs and the Minister of the Internal Affairs to
include a person in the list of persons for whom entry to
the Republic of Latvia is prohibited was not amenable to
appeal. Thus, the legislator restricted the human right to a
fair trial, pointing out that the purpose of the provision is
to protect state and national security, as well as to create
quick and effective means for situations where state and
public security is at risk. Furthermore, as the legislator noted,
this is necessary not only to protect state and public security,
but also to prevent the disclosure of information with re-
stricted access’.

Referring to the practice of the European Court of
Human Rights, the Constitutional Court of the Republic of
Latvia confirmed that it was within the competence of the
state to determine the procedure for controlling the entry
and residence of foreigners, and especially to regulate the
expulsion of foreigners found guilty of a criminal offence.
This refers to the case of C. v. Belgium No. 35/1995/541/627,
of May 26, 1996°.

The Constitutional Court, assessing within the frame-
work of the case the balancing exercise between the inter-
ests of protecting national security and the impact on the

1. Constitution of the Republic of Latvia. (1922, February). Retrieved from https://likumi.lv/doc.php?id=57980.

2. Law of Latvia “On National Security”. (2002, May). Retrieved from https://likumi.lv/ta/en/en/id/14011-national-security-law.

3. Judgment of the Constitutional Court of the Republic of Latvia “On the Compliance of Section 61, Paragraph Six of the Law “On
Immigration” with Article 92 of the Constitution of the Republic of Latvia”. (2004, December). Retrieved from https:/likumi.lv/ta/id/97554.
4. Law of Latvia “On Immigration”. (2003, July). Retrieved from https://likumi.lv/ta/en/en/id/68522.

5. Judgment of the Constitutional Court of the Republic of Latvia “On the Compliance of Section 61, Paragraph Six of the Law “On
Immigration” with Article 92 of the Constitution of the Republic of Latvia”, op. cit.

6. Judgment of European Court of Human Rights in the case “C. v. Belgium No. 35/1995/541/627”. (1996, May). Retrieved from

https://www.refworld.org/cases, ECHR,3f3266b04.html.
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applicant's right of access to a court, not only determined
the limits of the legislator's discretion, but also made several
important findings:

— firstly, the court pointed out that a democratic society
had the right to national security;

— secondly, internal security services should be empow-
ered to fulfil their legitimate purpose of protecting national
security, but they should not be given an uncontrolled oppor-
tunity to violate fundamental rights and freedoms. There-
with, the court recognised the need for procedural restric-
tions on human rights to prevent the leakage of information
that harms national security and noted the breadth of the
scope of discretionary powers of the executive branch in
matters of national security;

— thirdly, the court recognised that the limits of the
exercise of the right to a fair trial can be narrowed in cases
related to national security. However, the complete exclusion
of remedies cannot be justified, and the authorities cannot
be exempted from effective control by the judiciary when
they claim that a case involves national security and
terrorism.

Under Article 145 of the Constitution of the Republic
of Lithuania', when martial law or a state of emergency is
imposed, the rights and freedoms specified in Articles 22,
24, 25,32, 35, and 36 of the Constitution may be temporar-
ily restricted. According to Article 25 of the Constitution
of the Republic of Lithuania, everyone has the right to
have their beliefs and express them freely. No one should
be hindered from finding, receiving, or distributing in-
formation and ideas. Freedom of expression, as well as
the right to receive and impart information, may not be
restricted except by law, when it is necessary to protect a
person's health, honour, or dignity, private life or morals,
or for protecting the constitutional order. Freedom of
expression of belief and the right to impart information are
incompatible with criminal acts — incitement to national,
racial, religious, or social hatred, incitement to violence or
discrimination, and slander and misinformation.

The interpretation of the content of the specified
Article is provided in the decision of the Constitutional
Court of the Republic of Lithuania of 16 May 2019 “On the
Compliance of the Decision of the Seimas of the Republic
of Lithuania of January 12, 2018 on the Establishment of
a Special Investigative Commission of the Seimas of the
Republic of Lithuania and the Obligation to Conduct a
Parliamentary Investigation of the Lithuanian National Ra-
dio and Television and Its Financial and Economic Activities

with the Constitution of the Republic of Lithuania™. Notably,
the Constitutional Court of the Republic of Lithuania ex-
ercised a considerable influence on the development of a
democratic state governed by the rule of law, the formation
of legal practice and legal doctrine of the country [21, p. 234].

The Constitutional Court of the Republic of Lithuania
stressed that the provisions of Article 25 of the Constitution
represent the constitutional basis of freedom of information,
which is inseparable from the constitutional freedom of be-
lief and expression and is a condition of the latter. Con-
sequently, the right of a person to have their beliefs and
express them freely (freedom of belief and expression) and
the freedom to look for, receive, and disseminate informa-
tion and ideas (freedom of information) are directly related.

Interpreting the content of freedom of information
as the innate freedom of the individual, the Constitutional
Court held that this freedom was one of the foundations of
an open, just, and harmonious civil society and a democratic
state, and an important prerequisite for the exercise ofhuman
rights and freedoms stipulated in the Constitution, since
a person could fully exercise most of their constitutional
rights and freedoms only if they could freely seek, receive,
or transmit information, which, in particular, is realised
through freedom of the media’. In this context, Lithuania is
a pluralistic democracy, and freedom of the media is one of
its foundations. The content of media freedom is based on
the constitutional principle of diversity of sources of public
information®.

The public's interest in proper information presup-
poses the corresponding constitutional obligations of the
state. The state (its institutions and officials) bears not only
a duty of negative content not to obstruct the free flow of
information and ideas, but also a duty of positive content
to take all necessary measures so that, firstly, other persons
do not obstruct such activities, secondly, the media engage
in their mission in accordance with the fundamental values
of a democratic society in a state governed by the rule of
law. Proceeding from this, the state should have proper
mechanisms for monitoring the activities of media because
the latter have a great influence on society, which can
threaten national security, public order, and the legitimate
interests of society. Consequently, the freedom of the media
is not absolute, there is a possibility of their control as far as
other constitutional obligations allow, such freedom does
not negate parliamentary control over the media.

2.3. Ccombination of the first two options for con-
solidating restrictions in the text of the Constitution.

1. Constitution of the Republic of Lithuania. (1992, October). Retrieved from https://www.Irs.It/home/Konstitucija/Konstitucija RU.htm.
2. Decision of the Constitutional Court of the Republic of Lithuania. (2019, May). Retrieved from https://www.Irkt.It/en/court-acts/

search/170/tal942/content.

3. Ruling “On the Compliance of Article 8 and Paragraph 3, Article 14 of the Republic of Lithuania’s Law on the Provision of Information
to the Public with the Constitution of the Republic of Lithuania”. (2002, October). Retrieved from https://www.Irkt.lt/en/court-acts/

search/170/tal212/content.

4. Resolution “On the compliance of Paragraph 5, Article 5 (wording of June 29, 2000), Paragraphs 1, 3, and 4 of Article 6 (wording of
June 29, 2000), Paragraph 1, Article 10 (wording of June 29, 2000), Paragraphs 1 and 2, Article 15 (wording of June 29, 2000) of the Law
of the Republic of Lithuania on National Radio and Television of Lithuania and Paragraph 4, Article 31 (wording of August 29, 2000) of
the Law of the Republic of Lithuania on the Provision of Information to the Public Under the Constitution Republic of Lithuania”. (2006,
December). Retrieved from https://www.lIrkt.lt/en/court-acts/search/170/tal325/content.
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Under Article 175 ofthe Constitution of the Republic
of Albania!, during a state of war or emergency, the rights
and freedoms stipulated in Articles 15; 18; 19; 20; 21; 24;
25; 29; 30; 31; 32; 34; 39, Paragraph 1; 41, Paragraphs 1,
2, 3 and 5; 42; 43; 48; 54; 55 cannot be limited. In case
of a natural disaster, the rights and freedoms stipulated in
Articles 37; 38; 41, Paragraphs 4; 49; 51 may be restricted.
Acts declaring a state of war, emergency, or natural disaster
should indicate the rights and freedoms that are restricted.

Albaniarecognised COVID-19 as an emergency and
applied the rebus sic stantibus principle [22, p. 53], which
indicates the impossibility of performing international con-
tractual obligations due to substantial changes and leads
to the suspension of the international human rights treaty.
This principle allows the treaty to become unusable due to
fundamental changes in circumstances. In the international
public domain, this principle is an exemption clause from
the general rule pacta sunt servanda (promises must be
fulfilled).

The suspension of international treaties is stipulated
by the law of the Republic of Albania on international
agreements, which states that a country can temporarily
suspend the implementation of relevant international agree-
ments in relations with other subjects of international law
but must always do so in accordance with the provisions of
international law. Therewith, international, governmental,
and interdepartmental agreements differ. Agreements are
signed on behalfof Albania by the President of the Republic,
or any person authorised by him/her, intergovernmental
agreements are signed by the Prime Minister, and interde-
partmental agreements are signed by the head of the corre-
sponding institution. International treaties are suspended in
the same form and by the same person, who, depending on
the type of agreement and its nature, has the authority to sign.

The internal procedure involves putting forward a
proposal by the competent ministry to suspend an inter-
national agreement, which is accompanied by a draft law
or decision on suspension and an explanatory report ex-
plaining the reasons for the suspension. The consent of the
Ministry of Foreign Affairs and the Ministry of Justice is
obtained separately. Agreements dealing with European
Union issues require the consent of the Ministry of Euro-
pean Integration.

Notably, Albania used the right to suspend interna-
tional treaties for the second time after 1997, when there
were riots and armed uprisings and the overthrow of the
state regime in the country.

2.4. Consolidation of the possibility of state au-
thorities to restrict individual rights and freedoms in the
texts of constitutions under special legal regimes in the
interests of national security, without specifying particular

rights and freedoms that may (or may not) be restricted.
Consolidation of the list of rights that may or may not
be restricted is usually established by special provisions
of sub-legislative acts of state authorities. Notably, consoli-
dation of the list of human and civil rights and freedoms
in the texts of solely sub-legislative acts provides an op-
portunity for abuse of the right by state authorities, which
in practice can lead to violations of human and civil rights
and freedoms.

Thus, Part 3, Article 71 of the Constitution of the
Republic of Azerbaijan® establishes that when declaring
war, a state of war and a state of emergency, as well as mobil-
isation, the exercise of human and civil rights and freedoms
may be partially and temporarily restricted, considering the
international obligations of the Republic of Azerbaijan. The
rights and freedoms whose exercise is restricted are notified
to the population in advance.

In the Judgment of the European Court of Human
Rights in the case of Chiragov and others v. Armenia of
June 16, 20153, the issue of human rights was raised in
Nagorno-Karabakh, which today is de jure a recognised
part of Azerbaijan, but before such recognition was actually
controlled by Armenia and was called the “Nagorno-Karabakh
Republic” [23, p. 3840]. In this decision, the court referred
to the provisions on the laws and customs of warfare on land,
the so-called Hague Regulations (The Hague, October 18,
1907)* and noted that the territory is considered occupied
when it is actually transferred to the power of the enemy
army. Accordingly, occupation, in the interpretation of The
Hague Regulations of 1907, exists when a state exercises
effective power over the territory or part of the territory of
a hostile state. The term “de facto power” is considered
synonymous with the term “effective control””. Military
occupation is referred to, in particular, when foreign troops
are present on the territory or part of the territory, which
capable of exercising effective control without the consent
of a sovereign state. Accordingly, the European Court of
Human Rights recognised the authority to ensure human
rights by the Armenian side in the territory of the “Na-
gorno-Karabakh Republic”, applying the principle of hybrid
control and found that the Republic of Armenia, due to its
military presence and provision of military equipment, took
part in the conflict in Nagorno-Karabakh. It is this military
support that has been and remains the decisive factor for
conquering and maintaining permanent control over the ter-
ritory. Furthermore, the budget of the “Nagorno-Karabakh
Republic” was formed at the expense of sources of the
Republic of Armenia, that is, there is a monetary impact
involved. Consequently, the European Court of Human
Rights recognised Armenia's obligation to ensure respect
for human rights in this territory.

1. Constitution of the Republic of Albania. (1998, November). Retrieved from https://www.parlament.al/Files/sKuvendi/kushtetuta.pdf.
2. Constitution of the Republic of Azerbaijan. (1995, November). Retrieved from https://mincom.gov.az/ru/view/pages/13/.
3. European Court of Human Rights (ECHR). Case of Chiragov and Others v. Armenia. (2015, June). Retrieved from http://www.refworld.

org/cases,ECHR,5582d29d4.html.

4. Regulations on the Laws and Customs of War on Land. (1907, October). Retrieved from https://zakon.rada.gov.ua/laws/

show/995 222#Text.

5. European Court of Human Rights (ECHR). Case of Chiragov and Others v. Armenia, op. cit.
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CONCLUSIONS

National security issues are governed at the constitutional
level, the Fundamental Law of each state defines the na-
tional security system and its tasks, the competence of the
Parliament, the President of the state, the executive body,
individual ministries, and self-government bodies. As the
analysis of political and legal relations in different countries
of the world has demonstrated, the regulation of the rights
and obligations of subjects of law becomes particularly
important after the emergence of a military conflict on the
territory of a particular state. In this regard, the process of
implementing human and civil rights requires more im-
perative methods of regulation, justifiably takes the form
of an emergency procedure for regulating public relations,
sometimes relying on means of coercion.

Therewith, legal provisions and actions of executive
state and local self-government bodies cannot avoid control
by the judiciary if such a provision or action encroaches on
the legitimate interests of a person. The judiciary in general
and its constituent parts in particular must guarantee con-
trol over the other two branches of government. The Con-
stitutional Court of countries, assessing the compliance of
laws with the Constitution, implements the principle of the
supremacy of the Constitution, thereby ensuring constitutional

justice. Courts are competent to verify the lawfulness and
constitutionality of decisions taken by other branches of
government in cases where such decisions are related to
national security.

National security and human rights come into conflict
when restrictions on fundamental rights are imposed in the
interests of public safety. The task of state and local gov-
ernment bodies in such cases is to ensure a balance between
the protection of fundamental rights, on the one hand, and
national (state) security, on the other hand. Fundamental
rights can only be restricted if there is a legitimate purpose
for such restriction. Several articles of the Convention for
the Protection of Human Rights and Fundamental Free-
doms refer to national security as a legitimate purpose for
which it is permissible to restrict certain rights. Only the
protection of constitutional values can be the legitimate pur-
pose of restricting fundamental rights. The rights of persons
stipulated in the Constitution may be subject to restrictions
in the circumstances provided for by law, in order to, firstly,
protect the rights of others, secondly, protect the democratic
structure of the state, and thirdly, protect public safety, wel-
fare, and morality.

(1]

[11]
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Bosiogumup I'puroposuy Innunuyk

Hayionanena axademis npagosux nayx Yxpainu
Xapkis, Yrpaina

IMaBJio IerpoBuy boryubkuii

Hayxoea nabopamopis pecionanvhoi besnexu ma gilicbKo8o2o npasa
Hepoicasna nayxoea ycmanosa «Incmumym ingpopmayii, 6esnexu i npasa
Hayionanvnoi axademii npasosux nayx Yrpainuy

Kuis, YVxpaina

IBan Muxaiiaosu4 Jloponin

Hayxosa nabopamopis npasa HayioHatbHOi ma MidDCHAPOOHOI be3neKu
Hepocasna naykosa ycmanosa «Incmumym ingpopmayii, 6esnexu i npasa
Hayionanenoi axaoemii npasosux nayx Yxpainuy

Kuis, Yxpaina

TEOPETUYHI OCHOBU TA ITPIOPUTETV POSBUTKY ITPABA
HAIIIOHA/BbHOI BE3ITEKU

Anorauis. [Ipasosuil 3micm Hayionanvbroi 6e3nexu po3Kpueacmovcs y npasi Hayionanvbhol b6esneku ma nocmae 6xkpail
BANCTIUBUM HANPIMOM PO3GUMKY NPABOBOL HAYKU 8 CYUACHUX YMO8ax po3e s3anoi PO npomu Yrpainu 30pouinoi azpecii
ma Kpuzoeux npoyecie y cucmemi MidcHapoonoi besneku. Memoio docniodcenns € 6usHauenns ocoonusocmell npasa
HayionanbHoi 6e3nexu K 2ary3i HAYIOHAIbHOL cucmemu npasa i 6CMAaHOGIeHHs NEPCREKMUE PO3GUMKY Yiel 2any3i npasa.
IIposedene docnioxcenns 30iUCHEHO 3 GUKOPUCMAHHAM KOMNIIEKCY Memoodis, ceped AKUX GadNCIUBUMU € OlaneKmuyHull,
opmanvro-noiunull, ICMOPUKO-NPAGOSULl, NOPIGHNIbHO-AHAIMUYHUL, COYIONO2IYHUL MEemOoOU, a MAKOIC Memoou
CMPYKMYPHO2O AHANI3Y, NPABO6O2O MOOENO6aHHs, NpocHo3yeanus. Ilpaso HayionanvHoi be3nexu posensioacmvcs
Camocmitinoio 2aty3310 NPasa, wjo GUsLEISE CE010 CYCNITbHY 3HAYYWICMb Y NPABOBOMY 3a0e3nedeHHi HayioHantbHol be3nexil.
Hayionanoni inmepecu, sk 3a2a1bHO3HAYY Wi OXOPOHIOBAHI NPABOM IHMeEPeCU YMEOPIooms 00 €Kmu npasa HayloHAIbHOT
besnexu, 8i006PANCAIOMbCSL Y COYIANLHUX KOMYHIKAYIAX, K ni0 0i€l0 npasa HAyloHAIbHOL 6e3neku Habyeawms 03HAK
npagosux cmpameivHux KOMyHikayiu. Boonouac inmeepamueHi skocmi npasa HayioHAlbHOI Oe3neKu npossisiiomoscs
V 63a€MO0IT 3 NPAsOM MIdNCHAPOOHOI be3neku ma ilcbKosum npasom. Ilpaso HayionanrbHol be3nexu ymeopioe cucmemy
npasoeozo 3abesneyenns HAyionanvbHol Oesnexu. Ilpiopumemu po3eumky npasa HAYioOHAILHOI OE3NEKU peanizyiomvcs
V KOMNAEKCI HAYKOBO-OO0CTIOHUX, OP2aHi3ayitiHuxX ma OCEIMmHIX 3ax00i8, o 00YMOGIIOE GNPOBAONCCHHSI BIONOBIOHOL
Haykosoi cneyianbHocmi ma oceimuwboi cneyianizayii. Ilpakmuuna yiHHiCMb 00CAIONCEHHS NOJISL2AE Y POSKPUMMIE O3HAK
npasa HayioHaIbHOI be3neKu K YIHHICHO-HOPMAMUGHOL cucmemu Cmantycie, npasui no8eOiHKU, KOMYHIKAYill, o Mae
nyoniune GUHAHHS | 1e2iMUMI308aHA 3 MEMOIO 3a0e3nedertst Oe3NeUHUX YMO8 HCUMMEOLIbHOCMI TOOUHU, [CHYBAHHS |
PO3BUMKY CYCRITbCMEA U 0epoicasi, ma 8 OOIPYHIMY8AHHI pO3GUMKY npedMemHoi cepu npasa HayioHAnbHOL be3neku y
HAanpsmi SKiCHUX NOKA3HUKIG NPABOB0O20 3a0e3NeUeHHsl YCIX CKIA00GUX CUCMEMU HAYIOHATbHOT Oe3NeKU, CIMpPYKIYPY8aAHHs
il euois, pienie — 6i0 HAYIOHALHO2O 00 MINCHAPOOHO20, 6XOOJICEHHS Y NPABOBY CUCTNEMY KOJIEKMUBHOT MINCHAPOOHOT
Oe3nexu Ha OCHOBI MINCHAPOOHUX NPUHYUNIE | CMAHOapmis, sKi hopmyloms maxy cucmemy oesnexu

Kuro4oBi ciioBa: npasosuil smicm HayionanbHOi 6e3neku, HAYlOHAbHI IHmepecu, NPAOsE CMPAmMe2iuHi KOMYHIKayii, cucmema
npasoeoeo 3abeneyenist HaYloHAIbLHOI be3neKu
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THEORETICAL FOUNDATIONS AND DEVELOPMENT PRIORITIES
OF NATIONAL SECURITY RIGHTS

Abstract. The legal content of national security is revealed in the law of national security and becomes a crucial area
for the development of legal science in modern conditions of the armed aggression unleashed by the Russian Federation
against Ukraine and crisis processes in the international security system. The purpose of this study was to determine the
features of national security law as a branch of the national legal system and establish prospects for the development
of this branch of law. This study employed a set of methods, which include dialectical, Aristotelian, historical-legal,

comparative-analytical, sociological methods, as well as methods of structural analysis, legal modelling, and forecasting.

National security law is considered an independent branch of law that demonstrates its public significance in the legal
support of national security. National interests, as generally significant interests protected by law, form objects of
national security law, are reflected in social communications, which, under the influence of national security law, acquire
the features of legal strategic communications. At the same time, the integrative qualities of national security law are
manifested in interaction with international security law and military law. National security law forms a system of legal
support for national security. Priorities for the development of national security law are implemented in a complex of
research, organisational and educational measures, which determines the introduction of the corresponding scientific
speciality and educational specialisation. The practical value of the study was to cover the features of national security
law as a value-normative system of statuses, rules of conduct, communications, which has public recognition and is
legitimised to ensure safe conditions for human life, the existence and development of society and the state, and to
Justify the development of the subject area of national security law towards qualitative indicators of legal support of all
components of the national security system, structuring its types, levels — from national to international, entering the legal
system of collective international security based on international principles and standards that form such a security system

Keywords: legal content of national security, national interests, legal strategic communications, system of legal support
of national security

INTRODUCTION

In the modern world, all aspects of ensuring the safety
of human life, the existence and development of society
and the state are important, which is an essential feature
of national security as a state of protection from potential
and real threats and at the same time coordinated activities
to achieve a social state where security values are of par-
ticular importance. The appeal to the axiological foun-
dations of national security [1, p. 248-394] confirms the
need to determine the legal content of national security, its
international legal dimension, and the influence of the in-
ternational legal system on the development of national
security law. The international legal system contains the

basic principles set out in international acts that bring each
state closer to the requirements of law [2]. The global legal
order and international security system are currently under
threat of destruction due to the constant instability of the
world. In the processes of solving many international and
national problems, which lie in armed conflicts, mass viola-
tions of human rights and freedoms, guarantees of stability
and order of the state are manifested precisely in law, and
international and national security develop the social basis
of national security law.

An important aspect in understanding the law of
national security is the versatility of its action in strategic
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communications, where the state combines efforts with
other social actors to achieve certain strategic goals and
solve security problems. At the same time, applied issues
of legal support for the security and defence sector remain
relevant [3, p. 480-534], determining the status nature of
the security and defence forces and the systemic legal influ-
ence on the exercise of their powers to ensure national se-
curity, the establishment of the rule of law [4] in the regu-
latory, institutional components and functional purpose of
the security and defence sector. The law of national security
demonstrates its specific features in the system of national
law and identifies general patterns, having signs of an in-
dependent branch of law, which is confirmed by the corre-
sponding legal regime [5, p.71]. Another urgent and no less
critical issue that the national security law of Ukraine solves
by its means and resources is ensuring safe conditions for
human life, realising the human right to security as an ab-
solute right and at the same time a subjective right in legal
relations that exist in the field of national security.

In legal science, a wide scope of national security is-
sues, in particular their philosophical aspects, are considered
in the studies by V. Bachynin, V. Bielievtseva, O. Danilian,
O.Dzoban, S. Maksymov, I. Tykhonenko. Ensuring national
security by means and resources of constitutional law was
investigated by V. Antonov. Information aspects of legal
support of national security are covered in the studies by
0. Baranov, K. Beliakov, O. Dovhan, O. Zolotar, T. Tkachuk.
Criminal law support of national security was investigated
in the studies by V. Borysov, M. Karchevskyi, D. Mykhailenko,
N. Savinova, O. Chuvakov, O. Sotula. Legal issues of military
security have become the subject of scientific development
by V. Kryvenko, S. Poltorak, and Ye. Streltsov. General the-
oretical aspects of the legal content of national security are
reflected in the studies by P. Westerman, A. Gromytsaris,
S. Holovatyi, R. Dvorkin, L. Diuga, R. Yering, M. Koziubra,
A. Kryzhanovskyi, Yu. Oborotov, N. Onishchenko, R. Paund,
O. Petryshyn, P. Rabinovych, S. Udartsev, K. Feddeler, G. Hart,
Yu. Shemshuchenko, P. Shlah, O. Yushchik, O. Yarmysh. Spe-
cial legal branch problems of national security law were de-
veloped by S. Daikus, D. Moore, V. Lipkan, H. Novytskyi,
V. Raihorodskyi, S. Chapchikov.

However, the state of research on national security
law indicates the need for theoretical generalisation of scien-
tific developments, identification and coverage of branch
features of national security law of Ukraine, its content char-
acteristics and features of operation in modern conditions.
The theoretical foundations of national security law determine
a certain line of development of modern legal science —
from understanding the doctrinal features of national security
law to developing a system of industry knowledge and prin-
ciples, determining the features of action in a globalised
world, which is of applied importance for ensuring national
security.

The purpose of this study was to cover the features
of national security law as a branch of the national legal
system and identify prospects for the development of this
branch of law. The study solved the tasks concerning the
establishment of the national security law as a systemic

integrity, regarding topical issues of organising scientific
research in the field of national security law, the develop-
ment of an appropriate scientific speciality and academic
discipline for training specialists for subjects of the security
and defence sector, the application of national security law
and its actions in the context of ensuring national, regional,
and international security, achieving an effective level of
legislative regulation of the activities of subjects of the
security and defence sector in the context of European and
Euro-Atlantic integration of Ukraine.

1. MATERIALS AND METHODS

To achieve the purpose of this study, the authors used the
empirical materials concerning public relations, social com-
munications in the field of national security, legislation in
the field of national security and defence of Ukraine, in-
ternational legal acts, analytical and review materials, re-
sults of scientific developments of Ukrainian and foreign
researchers. The research materials consistently cover the
basics of national security, guide in determining priorities
for countering threats, and focus on new qualities of state
sovereignty as a central issue of ensuring national security,
which is reflected in law. Social communications in the
sphere of national security determine the need for legal in-
fluence, the need to apply legal means in accordance with
the purpose of such social communications, which leads to
the development of an appropriate legal regime of national
security and determines the ontological features of national
security law.

At the same time, the epistemological justification
of the methodology for studying national security law
make provision for the definition of appropriate scientific
approaches. For this purpose, the study used a considerable
methodological potential of an interdisciplinary scientific
approach, as well as philosophical views, political, socio-
logical, and legal knowledge about law and the state, as
well as their interaction. To cover the legal content and legal
form of national security as a systemic integrity, the features
of industry and applied scientific developments were used.
The features of national security law were studied using
systematic and institutional-functional approaches. The
scientific development of the law of national security as
integrity is carried out based on the possibilities of a com-
prehensive approach, which is focused on the integrity of
the national security system. The axiological features of
national security law were determined using an axiological
approach, provided that there is a value-normative legal
understanding and the development of an appropriate episte-
mological research platform. Non-linear features of national
security law as a non-linear system were studied using a
synergistic approach and the rhizome paradigm; this ap-
proach allowed covering the features of self-organisation
of the national security law system, which manifests itself
in the interaction of law, the state and civil society under
the indispensable condition of recognising and ensuring
human subjectivity.

The study employed dialectical, Aristotelian, histor-
ical legal, comparative-analytical, sociological methods, as
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well as methods of structural analysis, legal modelling,
forecasting, etc. In particular, the dialectical method con-
tributed to solving the issue of conceptualising the law of
national security, defining its principles and functions based
on objectivity, interrelation, and interaction with other com-
ponents of the national legal system and with international
law. The historical legal method was used to investigate the
establishment issue of the theory of national security law
and its further development, to determine the problems of
scientific reflection of the legal content of national security
and their solution by modern legal science. The Aristotelian
method allowed identifying the features of national security
law, its content properties, and the terminology inherent in
this branch of law. The comparative legal method was used
to establish the unity and interaction of national security
law and military law, national security law and international
security law. The method of structural analysis was used to
highlight the regularities and features of the structure of
national security law, determine its network nature, hori-
zontal interaction in the context of types of national security
that develop the unity and integrity of national security law.
Sociological and statistical methods were applied both in-
dependently and in interaction with the dialectical method
to evaluate the importance of national interests as objects
of national security law. The method of legal modelling
was used for a variable assessment of scenarios for the
development of intra-industry formations of national se-
curity law, its operation under special regimes, the use of
tools and resources of international security law to solve
problems of overcoming potential and real threats to national
security. The forecasting method was used to determine the
prospects for the development of national security law and
its operation in modern conditions of global transforma-
tions, institutional impact on the national legal system in
the processes of legal acculturation, the effectiveness and
necessity of legal reception, the consequences of such pro-
cesses to ensure legal security.

2. RESULTS AND DISCUSSION

2.1 Establishment of the concept of national security law

The concept of national security law of Ukraine goes through
a rather complex path of establishment and development in
the context of the shaping of paradigms of modern law and
the state, considering the achievements of philosophical, his-
torical, sociological, political, and other branches of science
and lies in the scientific development of the entire complex
palette of theoretical and applied aspects of this complex
issue for legal science by branch legal sciences, which allows
reaching the conceptual level of its solution [5, p. 11-29].
The establishment of the concept of national secu-
rity law takes place in the context of statutory and institu-
tional definition of activities to ensure national security and
protect national interests [5, p. 326-327]. Legal science based
on a world-view understanding of national security and its
essential-content features focuses on the development of
research areas necessary for the practice of ensuring national
security, which relate to the constitutional and legal nature of
national security [3], administration in the field of national

security [6], criminal law problems of ensuring national se-
curity [7], features of ensuring national security in the in-
formation sphere [8] and in other areas of national security,
in particular military security [9].

Conceptualisation of the law of national security of
Ukraine lies in awareness of the empirical basis of national
security with its subsequent ontological interpretation in
the legal dimension based on appropriate methodological
foundations to develop an appropriate concept. The empiri-
cal basis of national security law is the totality of all factors
that ensure the security of a person, society, and the state,
namely public relations, social communications in the field
of national security, constitutional provisions and rules of
legislation on the legal status of subjects of the security and
defence sector and the organisation of activities in the field of
national security, international relations in the international
security system [5, p. 30]. The development of national se-
curity law is focused on the application of a certain model
of national security, considering the specific features of the
national legal system, as well as economic, political, cultural,
military, information, anthropogenic, and other features of
society. At the same time, the model of national security and
national security law of the United States deserves atten-
tion [10], using the relevant standards of the EU and NATO
Member States.

The concept of national security law of Ukraine
is based on a security culture, which in the legal sense is
considered as a legal strategic culture that serves as the
basis for legal strategic thinking, in particular, awareness
of the essential features of national security, its purpose
and appropriate governance decision-making [11]. Legal
strategic culture and legal strategic thinking are described
as competent and professional, must meet the requirements
of activities in the field of national security. At the same
time, the right of national security consolidates the activities
of the state, civil society, and citizens to ensure national se-
curity and operates in all social areas related to ensuring
national security. However, the most important for its subject
area are safe conditions of human life, sovereignty, territo-
rial integrity, and the constitutional order of the state [12].

The development of national security law in Ukraine
is influenced by the international legal system and interna-
tional security law. The fundamental principles of interna-
tional law — non-use of force or threat of force; peaceful
resolution of international disputes; non-interference; coop-
eration; equality and self-determination of peoples; sovereign
equality of states; conscientious performance of obligations
under international law; territorial integrity; respect for hu-
man rights; inviolability of borders — define the principles of
national security and exercise organisational influence on
the national security law. In the context of the international
security system crisis, the national security law finds its de-
velopment in the coordination of regulatory provisions and
institutional activities with international law [13], confirms
its social value as a regulator of public relations, strategic
communications to protect national interests in the context
of performing the international obligations of the state, ensuring
the protection of human rights and fundamental freedoms.
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The national security law forms the legal content
and legal form of national security and asserts the integrity
of national security in all its varieties, sets the legal stan-
dardisation and general binding nature of social require-
ments and regulations on national security issues, defines
and ensures the protection of national interests. The national
security law identifies the most stable meaningful connec-
tion with the legal order [ 14], which is essentially combined
with the state of national security. Consequently, the right
of national security is dependent on the legal order and af-
fects the legal order due to the development of legal infra-
structure and legal support for the protection of national
interests.

The concept of national security law of Ukraine has
its axiological basis, which contains a considerable number
of interests and values that are important for society and a
person, the achievement of which brings social existence to
a level accessible to meet individual and group needs con-
ditioned by the need for sustainable development. The
axiology of national security [1, p. 250-304] looks mul-
tifaceted, passes from one quality of human and social
existence to another, combines values of spiritual and material
origin, is covered in the aspect from individual features to
general, demonstrating its presence in the centre of the value
reality of a person and their needs.

The legal regime of national security law identifies
special features, contains a subject (public relations and social
communications between subjects in the field of national
security), a method that constitutes a set of imperative tech-
niques and means of legal influence (legal regulation) on
certain public relations and social communications, as well
as the purpose of ensuring national security, which is spec-
ified depending on the sphere and safe living conditions
of a person, society, and the state [5, p. 93-94]. The legal
regime of national security is described by rather strict rules
for governing public relations, which provides a mandatory
method of legal regulation. Such a legal regime may acquire
special features of a state of emergency or martial law, which,
in particular, describes its exclusive public-legal nature,
focused on the protection of generally significant interests.

Based on the subject and purpose of legal regulation
(legal impact), national security law consolidates the cor-
responding regulatory requirements of constitutional law,
administrative, criminal, information, environmental, and
other branches of law related to the legal support of national
security, reaching the level of consistency that allows effec-
tively and successfully ensuring the operation of law in the
field of national security. The origins of national security
law are contained in constitutional law, and the most stable
are the links of national security law with military law, where
the commonality of objects and subjects, the unity of the
legal regime for ensuring military security, protecting sover-
eignty and territorial integrity make it necessary to combine
scientific developments and law enforcement practice [15].

Definition and coverage of the features of national
security law in the system of law becomes possible based on
value-normative legal understanding [16], thanks to which
it turns out that the state is dependent on law and ensures

its operation using appropriate mechanisms, the legitimacy
of which is obtained in law as in the value-normative sys-
tem. For its part, legal standardisation demonstrates the
general obligation of legal prescriptions provided with the
possibility of legitimate coercion, which gives grounds for
the operation or the validity of law. Important for substan-
tiating the concept of national security law is a sociologi-
cal approach that asserts the activity-based foundations of
law [17]. The need characteristics of the law cover the issue
of interests that find their implementation in the national
security law as national interests [18]. At the same time,
the communicative theory of law [19] allows substantiating
the influence of social and strategic communications on the
development of the national security law.

National security law has clear features of a non-
linear system, which is manifested in its interaction with
related branches of the national legal system and interna-
tional law. The development of national security law in the
system of national law occurs because of linear and non-linear
processes, where the main standards do not have pre-pro-
grammed forms and content and are stated proceeding from
the general need for the development of legal provisions in
particular social communications. But social and moral-
ethical, value standards arereflected in the jointinteraction of
social subjects, when consciousness perceives and reflects
these standards precisely as legal provisions and generally
binding rules of conduct [20].

2.2 Signs of national security law as a value-normative
System

The concept of national security law of Ukraine is based
on the general features of law as a social phenomenon,
covering its social, value-normative, need-based, commu-
nicative, and other features, and at the same time focuses
on the features of the subject security sphere [21]. Such
approach allows identifying the national security law as
a branch of law, a value-normative system of generally
recognised and publicly defined statuses, rules of conduct
and communications in the national legal system aimed at
ensuring safe conditions for human life, the existence and
development of society and the state.

The subjects of national security law of Ukraine are
the state, society, and the individual. These subjects are so-
cietally individualised and specified in accordance with the
specific features of communications in the field of national
security. The law of national security recognises a person as
the most important subject of law [22], the subjectivity of
which is justified by the legal nature and directly depends
on the possibilities of ensuring national security. The most
important right of human existence — the right to life —
actually proclaims the main idea of national security in
its anthropological meaning and orients the corresponding
activities of the state.

The right of national security of Ukraine has its
objects — certain material and non-material benefits, which
include national interests, achievements, needs and values
of a person, society, and the state in the field of national
security — from state and military to economic, information,
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anthropogenic security, etc. In the law of national security,
its objects — national interests [23] — acquire general signif-
icance for society, individual and collective subjects, since
they are law-oriented, protected by law or secured by law
and are public, legally protected interests.

The unity of objects of national security law is based
on a common goal, which is national security. The specifica-
tion of objects in certain types of national security confirms
its integrity, which determines the actual integrity of
national security law. Objects of national security law exist
as corresponding to the systemic multiplicity of national
interests — vital interests of a person, society, and the state,
the implementation of which ensures safe living conditions
and the well-being of citizens, the sovereign existence of
the state and society, and the democratic development of the
state organisation of society. The main objects of the right of
national security are a person's life in the social space, their
physical existence and well-being. In these circumstances,
the human-centrism of law is confirmed and revealed in the
law of national security. Other important national interests,
in particular the sovereignty and territorial integrity of the
state, relate to the spatial conditions of human and social
life, which is reflected in the law of national security.

The national security law of Ukraine as an in-
dependent branch of law is based on the corresponding
principles. The principles of national security law consider
the fundamental, initial ideas and provisions that determine
the essence and content of the influence of law on ensuring
national security. The basic principles of national security
law should include the rule of law; legality; protection
and guarantee of human rights and freedoms; priority of
protecting national interests that are generally important
for society and the state; compliance of branch provisions
and regulations with the requirements of international law
and international treaties to which the state is a party.

The functions of national security law of Ukraine
specify the functions of national law [24] in its interaction
with international law in the field of national security
and cover all areas of ensuring national security and pro-
tecting national interests. Consequently, the functions of
national security law are regulatory, security, information,
preventive, predictive, as well as the function of legal support
of national security. Considering scientific opinions regard-
ing the pragmatic nature of the paradigm of legal functions
and their relevance for influencing public relations, the
allocation of other functions of national security law is not
excluded [5, p. 79-92].

The function of legal support of national security
is of particular importance in modern conditions. At the
same time, legal security remains relevant for the national
legal system, which should be developed through the use
of a legal regime containing resources, methods, and means
of influencing all components of the national legal system
based on the rule of law to ensure their compliance with
national culture, traditions, national identity, national needs,
property, and interests. National security law as a nonlinear
system reflects the content of this branch of law in its struc-
ture. The structure of national security law is developed

as a result of the specification of the legal regime, where
the subject — public relations and social communications
in the field of national security — is a determinant, and the
purpose of legal influence on such public relations and social
communications is specified.

In such circumstances, the structuring of national
security law reflects its specialisation and occurs in a hor-
izontal combination, in the interaction of institutional reg-
ulatory communities focused on static branch features —
system groups of legal provisions, as well as on its dynamic
features — statuses and legal communications developed as
a result of the action of such groups of legal provisions [5,
p. 333-334]. The structure of national security law of Ukraine
is a certain network of regulatory and institutional entities
oriented horizontally in the national system of law, inter-
dependent and connected by functional links to the legal
support of the relevant type of national security, including
international law.

The law of national security unites such (but not
exclusively) inter-branch system formations: the law of in-
formation security law, the of national security law, the en-
vironmental and anthropogenic security law, the economic
security law, the military security law, etc. The structure of
national security law is dynamic, and the interaction of
intra-industry entities is subject to constant changes in ac-
cordance with the specifics, status basis and social commu-
nications in the field of national security.

The law of national security of Ukraine reveals its
essential and content features in the system of strategic
communications [25], which are of particular importance
in the field of national security and defence in the context of
Ukraine's Euro-Atlantic integration. Strategic communica-
tions ensure cooperation between state institutions, society,
and citizens in solving security issues and have a correspond-
ing legal content. The application of national security law
in the resolution of social conflicts allows coordinating and
synchronising the actions of security and defence sector
actors, in particular, in the manner of legal and necessary
coercion to protect security in the interests of reaching a
general compromise. As a result of the operation of national
security law, strategic communications in the field of national
security acquire the features of legal strategic communications.

Strategic communications in the field of national se-
curity are carried out considering national interests, and the
national security law aligns the interests of individuals and
individual social entities with national interests. That is why
the national security law effectively affects bringing group
interests in line with national interests, and in the case of
a socially recognised and statutorily supported need to de-
velop corporate interests, the national security law brings
them to a level that ensures national security [5, p. 336-338].
At the same time, the national security law of Ukraine pri-
marily ensures the subjectivity of a person in the sphere of
national security and develops a legal barrier to the imple-
mentation of possible threats to their life. Subjective rights,
freedoms, legitimate interests and legal obligations, as in-
dispensable signs of human subjectivity, in this case are
directly dependent on the solution of security issues and at
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the same time are determined by the level of safety of human
life and the state of protection of national interests.

Among the basic human rights in the context of en-
suring the right of national security of its subjectivity is the
right to security [26], which has the features of an absolute
right, but in particular legal relations in the field of national
security it is a subjective right. The right to security in the
concept of human subjectivity has an axiomatic meaning as
the initial formula of human-centrism of legal reality. There-
with, the human right to security forms the corresponding
institution of national security law. Normative-value pre-
scriptions of national security law are implemented in social
practice by the state and society as active subjects of national
security law.

The subjectivity of the state in legal relations and
strategic communications is stipulated in the provisions of
the Constitution of Ukraine and specified in the legislation
defining the tasks, functions, and powers of state institutions
in the field of ensuring national security. Such institutions
form the security and defence sector of the state, have a
legal status defined by law and act in accordance with it
within their competence. The subjectivity of society in le-
gal relations and strategic communications in the field of
national security is exercised through certain institutions
of civil society. These institutions, in accordance with the
legislation and their statutory provisions, exercise demo-
cratic civilian control over the security and defence sector,
can take part in strategic communications, conduct ana-
lytical, predictive, and other activities to solve systemic
national security issues.

2.3 Development of national security law of Ukraine

In the modern conditions of globalisation of the world
order, the national security system also becomes the basis
for the legal security of society and the state, which lies
in introducing the rule of law in the national legal system
and developing the rule of law. In these circumstances,
the purpose of national security law is updated towards
ensuring legal security, that is, the protection of the na-
tional legal system from negative factors of regulatory and
institutional origin, which objectively accompany global
changes in the world order [5, p. 249-251]. At the same
time, the national security law receives qualitatively new
features, developing a system of legal support for national
security. In this system, the law of national security forms
the regulatory, and determines the institutional and organi-
sational components [5, p. 252-285].

The regulatory framework of the system of legal
support for national security comprises the corresponding
constitutional provisions, national legislation, and provi-
sions of international law. Its institutional component makes
provision for the activities of special services and law enforce-
ment agencies, prosecutor's offices and justice bodies, and
other subjects of the security and defence sector. For the
organisational component of the system of legal support
of national security, the system of training specialists for

subjects of the security and defence sector, the development
of a competent legal culture [27] and a conscious attitude
of citizens towards national security as a vital basis for the
existence of society and the state are relevant.

The development of national security law is topical
in the context of a hybrid war [28], which has been waged
by the Russian Federation against Ukraine for a long time.
At present, the actions of hybrid warfare have gone beyond
the Russian-Ukrainian armed conflict, and a number of
states of the world have actually become participants in this
confrontation using information, economic, energy, military,
and other components, which certainly increases the im-
portance of national security law.

Violations of the provisions and principles of in-
ternational law by the Russian Federation in the creation
of the so-called “security belt of the Russian Federation”
(“managed conflict zones”) on the territory of former Soviet
Union republics that have embarked on the path of de-
velopment of sovereign states require a suitable legal as-
sessment to protect the national interests of such states.
Notably, since the end of the 20" century, with the direct
participation or support of the Russian Federation, long-
term military and political conflicts began on the territory
of Azerbaijan, Armenia, Georgia, Moldova, Tajikistan,
and now — in Ukraine. There were also attempts by the
Russian Federation to interfere in the internal affairs of the
Baltic States, which managed to protect their peoples by
gaining membership in the EU and NATO. In this context,
scenarios for the development of events in the post-Soviet
space deserve attention, which area addressed by Ukrainian
researchers — specialists of the National Institute for Strategic
Studies [29, p. 185-195], in particular:

1) “chaos scenario” — the emergence of a continuous
conflict zone in the former Soviet Union;

2) “imperial scenario” — the creation of a regional post-
Soviet empire with the possible repetition of well-known
negative historical consequences;

3) “split scenario” — the emergence of the Eastern Eu-
ropean democratic and Eurasian imperial segments in the
post-Soviet space.

Active attempts to implement the second scenario
began 20-25 years ago. However, the events of the last
10-15 years indicate a steady trend towards the develop-
ment of the Eastern European democratic space, which in
the process of “hybrid confrontation” and as a result of such
a process, can spread to the entire post-Soviet space. The de-
velopment of the Eastern European democratic space can
also be facilitated by the de facto unification of the Member
States of the European Union, NATO, and other states of
the world to jointly recognise the gross violations of the
fundamental principles of international security and the pro-
visions of international law by the Russian Federation.

With adoption in 2018 of the Law of Ukraine “On
National Security of Ukraine™', the process of developing a
new model of the security and defence sector of Ukraine has
commenced, which includes the following main components:

1. Law of Ukraine No. 2469-VIII “On National Security of Ukraine”. (2018, June). Retrieved from http://zakon.rada.gov.ua/laws/

show/2469-19 #Text.
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1) the system of governance and democratic control; 2) the
security forces; 3) the defence forces; 4) the military-indus-
trial complex. In the order of comparison, the authors of this
study noted that according to Article 17 of the Constitution
of Ukraine!, the following areas of national security are
to be ensured: 1) protecting the sovereignty and territorial
integrity of Ukraine; 2) economic security; 3) information
security; 4) defence of Ukraine (military security); 5) na-
tional security; 6) protecting the state border.

At the same time, in 2018, based on proposals pro-
vided by scientists of the Section of National Security Law
and Military Law of the National Academy of Legal Sciences
of Ukraine, the Research Institute of Informatics and Law
of the National Academy of Legal Sciences of Ukraine,
and the Military Institute of the Taras Shevchenko Kyiv
National University, a list of subject areas of research within
the speciality 081 — “Law” was prepared and approved by
Order of the Ministry of Education and Science of Ukraine
No. 1477 of December 28, 20182, which introduced a new
area — “national security law; military law”. In 2019, the
introduction of educational specialisations “national security
law” and “military law” in higher education institutions began.

The formula for specialisation “national security law;
military law” in accordance with the provisions of the spec-
ified Order of the Ministry of Education and Science of
Ukraine was proposed in the following wording: “Research
of public relations in the field of national security and de-
fence, as one of the main functions of the state; legal bases of
state sovereignty, constitutional order, territorial integrity
and inviolability of the borders of Ukraine, legal support of
state and military security and border security; system and
state-legal mechanisms for ensuring national security and
defence of Ukraine; statutory regulation of the activities
of the security subjects and security sector, military law en-
forcement agencies and military justice bodies; legal issues
of implementation of standards of the Member States of
the European Union and the North Atlantic Treaty Organi-
sation in the legislation of Ukraine”.

Considering the above and other transformation
processes taking place in Ukraine and the world, during
2018-2021, researchers of the Research Institute of Infor-
matics and Law of the National Academy of Legal Sciences
of Ukraine (currently the State Scientific Institution “In-
stitute of Information, Security and Law of the National
Academy of Legal Sciences of Ukraine”) together with rep-
resentatives of the Section of National Security Law and
Military Law of the National Academy of Legal Sciences
of Ukraine, Ivan Chernyakhovskyi National Defence Uni-
versity of Ukraine, Military Institute of Taras Shevchenko
Kyiv National University, Military Law Institute of

Yaroslav Mudryi National Law University, National Acad-
emy of Security Service of Ukraine, Bohdan Khmelnitskyi
National Academy of State Border Service of Ukraine, Na-
tional University “Ostroh Academy” and other institutions
and establishments of Ukraine with the participation of
specialists from the security and defence sector entities and
representatives of anumber of EU and NATO Member States,
topical issues of ensuring national security and international
legal order were elaborated and priority areas for the devel-
opment of legal science in this area were proposed. Based
on these and other scientific achievements [5; 15; 30], the
Development Strategy of the National Academy of Legal
Sciences of Ukraine for 2021-2025°, approved by the Gen-
eral Meeting of the National Academy of Legal Sciences of
Ukraine on March 26, 2021 (defines priority areas, tasks,
and principles of further development of legal science,
scientific support for the modernisation of state-legal re-
lations in Ukraine, promoting the growth of legal culture
among the population) was supplemented with a separate
section “Legal Support in the Field of National Security
and Defence”. Research in the medium term can be based
on corresponding areas, in particular:

— theoretical and legal grounds for ensuring national,
information, and cyber-security, protecting the sovereignty,
constitutional order, territorial integrity of Ukraine, human
and civil rights and security;

— legal basis for the development and implementation
of national policy on national security and defence, de-
velopment of the national security system, reform and de-
velopment of subjects of the security and defence sector
and the military-industrial complex in the context of Euro-
Atlantic integration of Ukraine;

—theoretical foundations of the development of national
security law, international security law and military law;
methodological and applied principles for the development
of legislation on national security and defence, legal support
for the organisation and activities of security sector entities,
the functioning of non-state security sector entities as a com-
ponent of the national security system of Ukraine;

— legal principles for ensuring national security in the
foreign and domestic political spheres, in the sphere of na-
tional security, in the military sphere and in the sphere of
state border security; modernisation of the legal policy of
Ukraine regarding economic, energy, and environmental
security strategies in the context of global and regional
transformations;

— problems of combating terrorism, as well as cybernet-
ic and organised crime and corruption, countering crimes
against the foundations of national security, against the peace
and security of humanity and the international legal order;

1. Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/rada/show/254x/96-p.
2. Order of the Ministry of Education and Science of Ukraine No. 1477 “On the Statement of the Approximate List and the Description

of Subject Directions of Research within a Speciality 081 “Law”. (2018, December). Retrieved from https://mon.gov.ua/ua/npa/pro-

zatverdzhennya-primirnogo-pereliku-ta-opisu-predmetnih-napryamiv-doslidzhen-v-mezhah-specialnosti-08 1 -pravo.

3. Development Strategy for National Academy of Legal Sciences of Ukraine for 2021-2025. Retrieved from http://www.aprnu.kharkiv.

org/doc/strategiya 2021.pdf.
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legislative support of intelligence and counter-intelligence
activities;

— relevant issues of ensuring information security of
Ukraine as one of the main functions of the state; legal
grounds for ensuring cyber-security, combating cybercrime,
cyber espionage, and cyberterrorism;

— legal support for the protection of personal data, in-
formation with restricted access, technical protection of infor-
mation, prevention and counteraction of negative informa-
tion influences and influences of information technologies
to the detriment of a person, society, the state, and interna-
tional law and order;

— legal aspects of the establishment and development
of democratic control over state and non-state actors of the
security and defence sector; legal grounds of civil-military
cooperation, establishment and development of the strategic
communications system of the security and defence sector
and Euro-Atlantic integration of Ukraine;

— legal issues of establishment and development of sys-
tems of regional (subregional) and international security,
international cooperation in this area and harmonisation
of national legislation with the provisions of international
law, EU legislation, and NATO standards in the field of se-
curity and defence.

CONCLUSIONS

Consideration of the theoretical foundations and priority
areas for the development of national security law allows
drawing the following main conclusions and proposals.
National security law forms an independent branch in the
national legal system that governs public relations in the
field of national security of Ukraine. Its regularities and
features, essential and content characteristics, features, prin-
ciples, and functions create a system of knowledge about
national security law. The national security law defines the
objects of protection — national interests and the system
of subjects of the security and defence sector. The applied
significance of national security law lies in the development
of a system of legal support for national security, which
includes regulatory, institutional, and organisational com-
ponents. The national security law is also the basis for the
development of appropriate strategic thinking and legal
culture, as indispensable organisational components of the
system of legal support for national security.

The law of national security, along with military law
and international security law, in the conditions of hybrid
war and international armed conflict, global transformations
and crisis processes in the system of international security,
performs relevant tasks of legal support for the security of
a person and citizen, society and state and international
law and order at the national, regional (subregional), and
international levels and is a vital area for the development
of legal science. The national security law in Ukraine is
established and developed considering the introduced model
of national security, the features of the legal system and the
system of state government, national historical and cultural
values, as well as political, informational, economic, military,
and other factors. At the same time, the national security
model and national security law of the United States and
the corresponding standards of the EU and NATO Member
States deserve attention.

Legal support of the strategic communications
system and the system of democratic civilian control over
the security and defence sector, considering the experience
and standards of the EU and NATO Member States, con-
stitutes an extremely relevant area for the development of
national security and military law in the context of Ukraine's
European and Euro-Atlantic integration. Identifying pri-
ority areas of development and relevant fundamental and
applied research is a prerequisite for the effective imple-
mentation of functions and public purpose by the national
security law in the interests of ensuring the security of a
person, society, the state, and the international community.

RECOMMENDATIONS

The practical value of the study was to cover the features
of national security law as a value-normative system of
statuses, rules of conduct, communications, which has pub-
lic recognition and is legitimised to ensure safe conditions
for human life, the existence and development of society
and the state, and to justify the development of the subject
area of national security law towards qualitative indicators
of legal support of all components of the national security
system, structuring its types, levels — from national to in-
ternational, entering the legal system of collective interna-
tional security based on international principles and stan-
dards that form such a security system.
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Cepriii BikTopoBuu benaii

Kadgheopa siticokoso-coyianbHo2o ma ncuxono2iynozo 3abesneyenms
Hayionanvna akademis Hayionanonoi 2eapdii Yxpainu
Xaprxis, YVxpaina

Ounexkcannp ®enoposuu Kod3ap

Kageopa 3abesneuenns depacasnoi besnexu
Kuiscoxuil paxynomem Hayionanvnoi axademii Hayionanwvnoi eeapoii Yxpainu
Kuis, Ykpaina

Irop BosionumupoBuy €BTyIIEHKO

Kagheopa maxmuxo-cneyianvroi, gocnesoi ma cneyianvohoi gizuunoi niocomosxu
Tnemumym niocomoexu opuduynux kaopis oaa Cnyacou besnexu Yrpainu
Hayionanvnuti iopuouunuii ynigepcumem imeni Apocnasa Myopoeo

Xaprxis, YVkpaina

Bacuniab Kophienko

Kageopa kpuminanicmuxu, cyoosoi excnepmonoeii ma 0omeOudHoi nio2comosxu
Xapxkiecokuti HayionanvHuil yHigepcumem 6HympIiuHix cnpae
Xapxie, Yxpaina

Oaexcanap Bacuabouu Koba

Kageopa cryocb060-60ti06020 3acmocysanns nioposoinie Hayionanenoi eeapdii Yxpainu
Kuiscokuii gpaxynomem Hayionanvnoi axademii Hayionanvhoi eéapoii Yrpainu
Kuis, Yxpaina

IIPABOBE PEI'Y IFOBAHHSI C/lY)KBOBQT TA BOMOBOI AISIAbHOCTI Y CPEPI
BE3ITEKM TA ObOPOHU YKPAIHIN Y KPM3OBUX CUTY ALIISIX

AHoTauis. Y cmammi 3aznauacmocs, wo Huniwna cumyayisi 6 Yikpaini ceiouume npo nompedy HOB020 PO3GUMKY
meopii 8ilicbK0BOT JIANLHOCII NPABOOXOPOHHUX OP2AHIE 8 YMOBAX 8PE2YIIOBAHHS 30POUHO20 NPOMUCTOSIHHI 6 OKPEMUX
paiionax Joneyvkoi ma Jlyeancokoi oonacmei. Tomy na nepuiuil nian 6ucy8aomvbcsi NUMAaHHI HOPMAMUSHO-NPABOBO20
3a0e3neuents npasooXopoOHHUX OP2aHie y peazy8anni Ha Kpusosi cumyayii. Ananiz HOpMamueHO-NpA6OSUX aKMIG
NOKA3Y€E, WO NPAsosi HOPMU HeOOCAMHbO YIMKO CQHOPMYIbOSAHT MA HEOOHOZHAYUHO MPAKMYIOMbCSL NPABOOXOPOHHUMU
opeanamu. Tomy neobxioHo 600CKOHATUMU 3AKOHOOABYUL MEXAHIZM 3aN00I2aHHs A peazy8anHs Ha KPU306i CUmyayii, ujo
3a2podcyoms HayionanbHit Oesneyi Ykpainu. Memoio 00cniodxcenis € 6cebiune po3Kpummisi CymHocmi ma ocoonugocmett
npasogozo peayniosants 6ouosux onepayii y cepi besnexu ma 060ponu Ykpainu 6 Kpusoeux cumyayisx ma pospooxa
KOHKPEMHUX NPAKMUYHUX DPEeKOMEHOAaYill, HAYKOBO OOIPYHMOBAHUX NPONOUYIL W00 BOOCKOHALEHHS OePIUCABHO20
VIPAGNIHHA Y Yill 2ay3L. 3 Memoro susueHHs nepedosoco 00csioy YKkpainu ujo00 GYHKYIOHY8AHHSL QePAHCAGHUX MEXAHIZMIG
peacysanns y cepi besnexu ma 06oponu Ykpainu Ha kpuzoei cumyayii nio wac Awmumepopucmuynoi onepayii ma
Onepayii 06 eOnanux cun y deskux pationax J{oneyvkoi ma Jlyeancokoi obnacmett, 6y10 npoeeoeno onumy6anHs eKCnepmis
3 numans anmumepopucmudnoi desnexu. Pezynomamu onumysants 0aiu MOJICIUBICIb BUSHAYUMU OCHOBHI NPOOLEMHI
NUMAHHA Y QYHKYIOHY8ANHI CUCTEMU AHMUMEPOPUCTIUYHOT Oe3neKku ma Hadamu 8i0N0GIOHI NPONO3UYIT W00 PO3GUMKY.
Cb0200HI OepoicasHi opeanu 81a0u NOGUHHI 30CEPeOUMUCh HA 80OCKOHANICHHI OpeaHi3ayii ynpasints, HANA200NCeHHI
MIHCBIOOMHO20 CRIBPOOIMHUYMBA MINC OPICABHUMU OP2AHAMU, NIOBUUYEHHI PIBHS NONEPeOHbOi Ni020MOBKU NEPCOHAIY,
YIMKOMY BU3HAYEHHI 3A60AHb NPABOOXOPOHHUX NIOPO30LNi6 Ni0 uac nposedeHHs cneyianrbHux onepayiu. Hanpsmxu
nOOANLUUX QOCTIONCEHb OYOYMb CRPAMOBAHT HA PO3POOKY OEPAUCABHUX MEXAHIZMIE peacy8anHs KOMNOHEHMIE CeKmopy
besnexu ma oboponu Yrpainu na kpuzosi cumyayii

KuarouoBi ciioBa: meopis siiicbko6oi disinbnocmi, cucmema anmumepopucmuyHoi Oesnexku, 0epoicase YnpaeiinHs,
nPAasooxXoponHi Opeanu, HayloHAIbHA be3neka
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THE LEGAL REGULATION OF SERVICE AND COMBAT ACTIVITIES OF THE
SECURITY AND DEFENSE SECTOR OF UKRAINE IN CRISIS SITUATIONS

Abstract. The article states that nowadays situations in Ukraine shows that the theory of military activity of law
enforcement forces needs a new development in the terms of settlement of armed confrontation in separate areas of
Donetsk and Luhansk areas. Therefore, the issues of regulatory and legal support of law enforcement agencies in
responding to crisis situations come to the fore. The analysis of normative legal acts shows that legal norms are not
formulated clearly enough and ambiguously interpreted by law enforcement agencies. Therefore, it is necessary to refine
the legislative mechanism for preventing and responding to crisis situations that threaten the national security of Ukraine.
Therefore, the purpose of the research is to comprehensively reveal the essence and features of the legal regulations of
combat operations of the security and defense sector of Ukraine in crisis situations and to develop specific practical
recommendations, scientifically sound proposals for improving State governance in this field. In order to research the
best practices of Ukraine on the functioning of Public mechanisms of response of the security and defense sector of
Ukraine to crisis situations during the Anti-Terrorist Operation and the Joint Forces Operation in some districts of
Donetsk and Luhansk regions, an expert survey of anti-terrorist security experts was conducted. The results of the survey
provided an opportunity to identify the main problematic issues in the functioning of the anti-terrorist security system and
provide appropriate development proposals. The State authorities today need to focus on improving the organization of
management, establishing interagency cooperation between government agencies, increasing the level of pre-training of
personnel, a clear definition of tasks for law enforcement units during special operations. Areas of further research will
be aimed at developing State mechanisms of responding by the components of the security and defense sector of Ukraine
to crisis situations

Keywords: theory of military activity, anti-terrorist security system, state governance, law enforcement agencies, national
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INTRODUCTION

The difficult socio-economic, socio-political and military
situation that has developed today in the regions of the State
directly affects the level of national security of Ukraine.
Carrying out an Anti-Terrorist Operation (ATO) in some
districts of Donetsk and Luhansk regions has a catastrophic
impact on the level and quality of life of the population, as
well as on the territorial integrity of the State. Statistics of
the most serious criminal offenses in 2013-2019 compiled
by the General Prosecutor’s Office of Ukraine'is a real
confirmation of the existing threats. The increasing in the
numbers of registered crimes in the main indicators of the
sections such as like: Crimes against the foundations of
national security, Crimes against public safety, Crimes
against public order and morality most thoroughly proves
the likelihood of threats resulting from crisis situations of
socio-economic origin. Another group of indicators in the
sections: Crimes in the service of official activity and pro-
fessional activity, use of public services, Crimes in the
field of economic activity and Crimes against property
currently determines the existence of crisis situations in
Ukrainian society. The emergence of crisis situations is an
acute problem of national security and requires the Govern-
ment to make timely, adequate and effective management
decisions and comprehensive solutions with the partici-
pation of various departments and authorities in ensuring
law and order, protecting the interests of the State and
citizens, eliminating serious consequences [1]. In addition,
the Decision of the National Security and Defense Council
of Ukraine of September 14, 2020 “On the National Security
Strategy of Ukraine”, approved by the Decree of the President
of Ukraine No. No0.392/20207, prioritizes national security
and centralized management of the security and defense
sector in peacetime, in crisis situations that threaten national
security, and in a special period, interagency coordination
and interaction.

In the literature of recent years, some issues of service
and combat activities of law enforcement forces in terms of
the regulatory framework of crisis response were consid-
ered by scientists: O.M. Bandurka and O.M. Litvinov [2],
0.V.Barabash[3], O.F. Dolzhenkov and R. V. Tarasenko [4],
Y.V. Dubko and S.A. Butkevich [5], M.V. Kornienko [6],
S.0. Kuznichenko [7], V.A. Lipkan [8], O.V. Pletnev [9],
D.O. Savochkina [10], M.P. Strelbytsky and M.L. Pogre-
bytsky [11], V.A. Syagrovets [12], H.P. Yarmaki [13] and
others. Scholars have made a significant contribution to the
research of the problems of service and combat activities
of law enforcement in crisis situations; however, in their
work only some issues of crisis response and the interaction

1. General Prosecutor’s Office of Ukraine: Unified reports
http://www.gp.gov.ua/ua/stat.html.

of law enforcement in these circumstances were studied.
Thus, a comprehensive research of the legal regulation of
combat operations of the components of the security and
defense sector of Ukraine in crisis situations from the
standpoint of State governance was not conducted, which
is led to the choice of this topic and its relevance.

According to the generally accepted opinion among
scientists of the security and defense sector, military service
is a type of law enforcement activity that is inherent in
military formations and law enforcement agencies of the
special sector of security and defense and is implemented
by performing law enforcement tasks mainly through law
enforcement methods and in the case of aggravation on the
situation — also by military, i.e., combat methods [14; 15].
Currently, there is a situation in Ukraine that the theory of
military activity of law enforcement forces needs a new
development in the context of the settlement of armed con-
flict. Regulatory issues come to the fore and are an integral
part of the strategic and tactical principles of law enforce-
ment. The laws and regulations are basis of legal regulation
of service and combat activities in crisis situations. By-laws
supplement the laws, which promptly eliminate the short-
comings of the legislation.

Therefore, the purpose of the research is to com-
prehensively reveal the essence and features of the legal
regulations of combat operations of the security and defense
sector of Ukraine in crisis situations and to develop specific
practical recommendations, scientifically sound proposals
for improving State governance in this field.

1. THEORETICAL OVERVIEW

Separately in this system there are some regulations of
special governing bodies existed, which are created if nec-
essary, in special conditions, such as emergency commis-
sions, operational headquarters and so on. The Constitution
is fundamental to all national legislation. It enshrines the
principles that are being developed in laws and regulations.
Article 17 of the Constitution of Ukraine® enshrines the prin-
ciples of social security, namely that “the protection of the
sovereignty and territorial integrity of Ukraine, ensuring
economic and information security are the most important
functions of the State, the business of the entire Ukrainian
people”. A special role in the legal regulation of Ukraine is
given to international regulations that have been ratified by
Ukraine. Article 9 of the Constitution of Ukraine stipulates
that valid international treaties, the binding nature of which
has been approved by the Verkhovna Rada of Ukraine, are
part of the national legislation of Ukraine. The conclusion of

on criminal offenses for 2014-2019. (2020). Retrieved from

2. Decree of the President of Ukraine No. 392/2020 “On the decision of the National Security and Defense Council of Ukraine of
September 14, 2020 “On the National Security Strategy of Ukraine”. (2020, September). Retieved from https://zakon.rada.gov.ua/laws/

show/392/2020#Text.

3. Constitution of Ukraine. (1996). Retrieved from http://zakon2.rada. gov.ua/laws/show/254k/96-Bp.

78




Journal of the National Academy of Legal Sciences of Ukraine, Vol. 28, No. 2, 2021

international agreements that contradict the Constitution
of Ukraine is possible only after the relevant amendments
to the Constitution of Ukraine. These principles are also
enshrined in the Law of Ukraine “On International Treaties
of Ukraine” of 29.06.2004 No. 1906-1V'.

Analyzing the activities of law enforcement forces,
we can build the following hierarchical system of regulations
on their legal force:

— Constitution of Ukraine;

— International legal acts ratified by Ukraine;

— Constitutional laws of Ukraine;

— Codes and laws of Ukraine;

— Resolutions of the Verkhovna Rada of Ukraine;

— Decrees and orders of the President of Ukraine;

— Resolutions of the Cabinet of Ministers of Ukraine;

— Interdepartmental interbranch regulations, departmen-
tal and interdepartmental regulations;

— Regulations of local state administrations;

— Normative acts of local self-government bodies.

A significant part of Ukraine’s legal acts is devoted
to security (preventive) measures aimed to prevent the es-
calation of armed conflict within the State. The Article 37 of
the Constitution of Ukraine? defines the conditions under
which the activities of political parties and public organi-
zations are prohibited in order to prevent armed conflicts
such as formation and activity of political parties and public
organizations whose program goals or actions are aimed at
system of violence, violation of the sovereignty and terri-
torial integrity of the State, undermining its security, illegal
seizure of state power, propaganda of war, violence, incite-
ment of interethnic, racial, religious hatred, encroachment on
human rights and freedoms, public health, are prohibited.

According to the Article 85 of the Constitution of
Ukraine?, the powers of the Verkhovna Rada of Ukraine in
the field of internal armed conflict include: paragraph 9 about
declaration of war and peace by the President of Ukraine,
approval of the decision of the President of Ukraine on
the use of the Armed Forces of Ukraine and other military
formations. Armed aggression against Ukraine; paragraph 31
about approval within two days from the date of the President
of Ukraine decrees on the imposition of martial law or state
of emergency in Ukraine or in certain localities, on general

or partial mobilization, on declaring certain areas as an eco-
logical emergency zones.

The Article 106 of the Constitution of Ukraine® states
the provisions on the activities of the President of Ukraine
in the field of settlement of internal armed conflict: para-
graph 1 states ensures State independence, national security
and succession of the State; paragraph 17 states the Supreme
Commander-in-Chief of the Armed Forces of Ukraine,
exercises leadership in the spheres of national security and
defense of the State; paragraph 18 states heads the National
Security and Defense Council; paragraph 19 states submits
to the Verkhovna Rada of Ukraine a motion to declare a
state of war and decides on the use of the Armed Forces of
Ukraine in the event of armed aggression against Ukraine;
paragraph 20 states decides in accordance with the law on
the general or partial mobilization and imposition of martial
law in Ukraine or in certain localities in the event of a threat
of attack, the danger of State independence of Ukraine.

Article 107 of the Constitution of Ukraine® defines
the status of the National Security and Defense Council of
Ukraine as the coordinating body for national security and
defense under the President of Ukraine. The competencies
and functions of the National Security and Defense Council
of Ukraine are determined by the Laws of Ukraine “On
National Security of Ukraine™ and “On the National Security
and Defense Council of Ukraine™”.

2. MATERIALS AND METHODS

Many legal acts are devoted to crisis response. They are
directly enshrined in the “primary” domestic laws and
regulations that define the tasks, structure, rights, respon-
sibilities and other issues of law enforcement. Measures
taken in the settlement of armed conflicts under these reg-
ulations should be carried out within the limits required by
the current situation. They must meet the requirements of
international regulations ratified by Ukraine. These are acts
that interpret the basic rules of international humanitarian
law, which is codified in:

— The Hague Conventions and Declarations of 18998
and 1907°;

— Geneva Conventions for the Protection of Victims of
War of 1949'° and their Additional Protocols of 1977';

1. Law of Ukraine No. 1906-1V “On International Treaties of Ukraine”. (2004, June). Retrieved from https://zakon.rada.gov.ua/laws/

show/1906-15#Text.

2. Constitution of Ukraine. (1996). Retrieved from http://zakon2.rada. gov.ua/laws/show/254k/96-Bp.

3. Ibidem, 1996.
4. Ibidem, 1996.
5. Ibidem, 1996.

6. Law of Ukraine No. 2469-VIII “On National Security of Ukraine”. (2018, June). Retrieved from https://zakon.rada.gov.ua/laws/

show/2469-19#Text.

7. Law of Ukraine No. 183/98-BP “On the National Security and Defense Council of Ukraine”. (1998, March). https://zakon.rada.gov.

ua/laws/show/183/98-%D0%B2%D1%80#Text.

8. First Hague Conference (1899, July). Retrieved from https://avalon.law.yale.edu/subject menus/lawwar.asp.

9. Second Hague Conference (1907, October). Retrieved from https://avalon.law.yale.edu/subject menus/lawwar.asp.

10. Geneva Conventions for the Protection of Victims of War. (1949, August). Retrieved from https://www.icrc.org/en/doc/resources/

documents/publication/p0173.htm.

11. Additional Protocols to the Geneva Conventions of 1949. (1977, June). Retrieved from https://www.icrc.org/en/document/

additional-protocols-geneva-conventions-1949-factsheet.
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— The resolutions of the UN General Assembly', etc.;

— International acts also enshrine the legal status of the
individual, rights and freedoms that cannot be restricted
in emergency situations, namely: Universal Declaration
of Human Rights?; International Covenant on Civil and
Political Rights®; Convention for the Protection of Human
Rights and Fundamental Freedoms?, etc.

As a separate block is international and domestic
regulations on counter-terrorism are represented. These are
the international legal instruments ratified by Ukraine, in
particular:

— Convention for the Suppression of Unlawful Seizure
of Aircraft’;

— Convention for the Suppression of Unlawful Acts
against the Safety of Civil Aviation®,

— Convention on the Prevention and Punishment of
Crimes against Internationally Protected Persons, including
Diplomatic Agents’;

— European Convention on the Suppression of Terrorism®;

— International Convention for the Suppression of
Terrorist Bombings’;

— International Convention for the Suppression of the
Financing of Terrorism'’;

— Law of Ukraine “On Combating Terrorism™'!;

— Regulations on the Anti-Terrorist Center and its co-
ordination groups at the regional bodies of the Security
Service of Ukraine'?, etc.

An important role in the legal regulation of service
and combat activities of law enforcement forces of Ukraine
during the settlement of armed conflicts is played by the
laws of Ukraine, which determine the legal basis for the
organization and operation of law enforcement forces, its
general structure, functions and powers. Among them are
the following:

— Law of Ukraine “On the Armed Forces of Ukraine”'3;

—Law of Ukraine “On the National Guard of Ukraine”'#;

—Law of Ukraine “On the Security Service of Ukraine™';

—Law of Ukraine “On the National Police of Ukraine”'¢;

— Law of Ukraine “On the State Border Guard Service
of Ukraine”'7;

— Law of Ukraine “On State Protection of Public Au-
thorities of Ukraine and Officials™'$;

— Law of Ukraine “On the general structure and number
of the Department of State Protection of Ukraine”'”;

—Resolution of the Cabinet of Ministers of Ukraine “On
approval of the Regulation on the Civil Service of Ukraine

1. United Nations General Assembly Resolutions. Retrieved from https://www.un.org/en/sections/documents/general-assembly-

resolutions/index.html.

2. United Nations General Assembly resolution 217A Universal Declaration of Human Rights. (1948, December). Retrieved from
https://www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/217(IlI).

3. International Covenant on Civil and Political Rights. (1966, December). Retrieved from https://www.ohchr.org/EN/Professionallnterest/
Pages/CCPR.aspx.

4. Convention for the Protection of Human Rights and Fundamental Freedoms. (1950, November). Retrieved from https://www.echr.
coe.int/documents/convention_eng.pdf.

5. Convention for the Suppression of Unlawful Seizure of Aircraft. (1970, December). Retrieved from https://treaties.un.org/pages/
showDetails.aspx?0bjid=0800000280112834.

6. Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation. (1971, September). Retrieved from
https://treaties.un.org/doc/Publication/UNTS/Volume%20974/volume-974-1-14118-english.pdf.

7. Convention on the Prevention and Punishment of Crimes against Internationally Protected Persons, including Diplomatic Agents. (1973,
December). Retrieved from https://treaties.un.org/pages/ViewDetails.aspx?srtc=TREATY &mtdsg_no=XVIII-7&chapter=18&clang=_en.
8. European Convention on the Suppression of Terrorism. (1977, January). https://rm.coe.int/16800771b2.

9. International Convention for the Suppression of Terrorist Bombings. (1997, December). Retieved from https://www.refworld.org/
docid/3dda06ddc.html.

10. International Convention for the Suppression of the Financing of Terrorism. (1999, December). Retrieved from https://www.un.org/
law/cod/finterr.htm.

11. Law of Ukraine No. 638-IV “On Combating Terrorism”. (2003, March). Retrieved from https://zakon.rada.gov.ua/laws/show/638-15#Text.
12. Decree of the President of Ukraine No. 379/99 “On Regulations on the Anti-Terrorist Center and its coordination groups at the
regional bodies of the Security Service of Ukraine”. (1999, April). Retrieved from https://zakon.rada.gov.ua/laws/show/379/99#Text
13. Law of Ukraine No. 1934-XII “On the Armed Forces of Ukraine”. (1991, December). Retrieved from https://zakon.rada.gov.ua/
laws/show/1934-12#Text.

14. Law of Ukraine No. 876-VII “On the National Guard of Ukraine”. (2014, March). Retriebed from https://zakon.rada.gov.ua/laws/
show/876-18#Text.

15. Law of Ukraine No. 2229-XII “On the Security Service of Ukraine”. (1992, March). Retrieved from https://zakon.rada.gov.ua/laws/
show/2229-12#Text.

16. Law of Ukraine No. 580-VIII “On the National Police of Ukraine”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/
show/580-19#Text.

17. Law of Ukraine No. 661-1V “On the State Border Guard Service of Ukraine”. (2003, April). Retrieved from https://zakon.rada.gov.
ua/laws/show/661-15#Text.

18. Law of Ukraine No. 160/98-BP “On State Protection of Public Authorities of Ukraine and Officials”. (1998, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/160/98-sp#Text.

19. Law of Ukraine No. 3106-IV “On the general structure and number of the Department of State Protection of Ukraine”. (2005,
November). Retrieved from https://zakon.rada.gov.ua/laws/show/3106-15#Text.
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for Emergencies™!, etc. In order to research the conditions
of the situation regarding the organization of legal regu-
lation of service and combat activities of the components
of the security and defense sector of Ukraine in crisis
situations in the area, an expert survey in questionnaire
form was conducted. Employees of law enforcement forces
agencies who had personal practical experience in per-
forming combat missions in some districts of Donetsk and
Luhansk oblasts were selected as respondents. The sample
was 150 respondents, the number of questions was 12.

3. RESULTS AND DISCUSSION

The following is a brief analysis of the results of the survey.
To the following question: How did you gain knowledge
about the nature and peculiarities of work during the
Anti-Terrorist Operation and the Joint Forces Operation?
the largest number of votes was given to the answers: ac-
quired knowledge during training (29%) and from brief-
ings, meetings held immediately before the tasks (26%).
These results indicate both a sufficient level of early training
of law enforcement officers during trainings, and the effec-
tiveness of briefings, meetings and clarifications of tasks
carried out immediately before the performance of duties in
the area of the Anti-Terrorist Operation and the Joint Forces
Operation.

To the following question: Was there enough knowl-
edge to perform combat missions during the Anti-Terrorist
Operation and the Joint Forces Operation? approximately
a half number of votes were answered “yes” (57%). This
answer indicates an approximately equal number of law
enforcement specialists who already had experience both
before and during combat missions in the area of the Anti-
Terrorist Operation and the Joint Forces Operation.

To the following question: What difficulties did you
encounter during performing the task? the largest number
of votes was given to the answers: Insufficient legal sup-
port of activities (29%), Lack of information about the
phenomenon (21%). These responses indicate a partially
insufficient level of legal support for the NPU’s actions
in the area of the Anti-Terrorist Operation and the Joint
Forces Operation and the insufficient level of information
exchange among the components of the state security and
defense forces involved in the area of the Anti-Terrorist
Operation and the Joint Forces Operation.

To the following question: What principles do you
think should be followed during the conduction of the
Anti-Terrorist Operation and the Joint Forces Operation?
the largest number of votes was given to the answer:
legality (26%). These results indicate the commitment of
law enforcement officers to follow the letter of the law and
to comply with current legislation in the management of
their actions by leaders.

To the following question: In your opinion, does
the existing legislation meet the requirements that arise

during the conduction of the Anti-terrorist Operation and
the Joint Forces Operation? the largest number of votes
was answered: fully compliant (33%). At the same time,
a significant number of votes went to the answers: Poorly
meets the existing requirements (31%) and Not fully
meets (30%). These results indicate the opinion of em-
ployees of NPU units on the existence of shortcomings in
the existing system of legal support of their activities or
actions of the security and defense forces of the State as a
whole and in the area of the Anti-Terrorist Operation and
the Joint Forces Operation.

To the following question: What changes, in your
opinion, should be made to the existing system of law
enforcement during the Anti-Terrorist Operation and Joint
Forces Operation? the largest number of votes was given
to the answer: improve the legal framework (38%). These
results indicate the understanding of the servicemen of
law enforcement agencies the need to improve certain
provisions of the legal support of these formations, as part
of the security and defense forces in the area of the Anti-
Terrorist Operation and the Joint Forces Operation.

To the following question: In your opinion, what
contributed to the shortcomings in the organization of
interagency cooperation during the Anti-Terrorist Operation
and the Joint Forces Operation? the largest number of votes
was given to the answer: Lack of coordination of joint ac-
tions (32%). These responses show an understanding of the
importance of establishing a stable and lasting relationship
and a high level of interaction between the components
of the security and defense forces in the area of the Anti-
Terrorist Operation and the Joint Forces Operation.

To the following question: What specific shortcom-
ings did you note in the leaders’ management decisions
regarding the organization of cooperation during the Anti-
Terrorist Operation and the Joint Forces Operation? the
largest number of votes was given to the answers: untimely
leadership decision (22%) and low speed of transfer of
leadership decisions (20%). These results of the answers
testify to the dissatisfaction of law enforcement officers
with the untimeliness of the relevant decisions made in
the governing bodies and the speed of their delivery to the
executors.

To the following question: In your opinion, on what
principles should the training of employees to perform
combat missions during the Anti-Terrorist Operation and
Operation Joint Forces be based? the largest number of
votes was given to the answers: regularity in planning and
earliness in preparations (16%). These results show that law
enforcement officers understand the importance of good
and qualified planning and pre-training of security and de-
fense forces in the area of the Anti-Terrorist Operation and
the Joint Forces Operation.

To the following question: What measures do
you think are necessary to improve the organization of

1. Resolution of the Cabinet of Ministers of Ukraine No. 1052 “On approval of the Regulation on the Civil Service of Ukraine for
Emergencies”. (2015, December). Retrieved from https://zakon.rada.gov.ua/laws/show/1052-2015-%D0%BF#Text.
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interdepartmental cooperation of law enforcement forces
during the Anti-Terrorist Operation and the Joint Forces
Operation? The largest number of votes was given to the
answer: creation of a unified system of actions to respond
to crisis situations during the Anti-Terrorist Operation and
the Joint Forces Operation (38%). These results indicate
the need to improve the system of general and centralized
governance of security and defense forces in the area of the
Anti-Terrorist Operation and the Joint Forces Operation.

The following question: Determine the role of law
enforcement forces in the anti-terrorist security system of
Ukraine (according to the experience of the Anti-Terrorist
Operation and the Joint Forces Operation) the largest number
of votes was given to the answer: the leading role (30%).
The results of the answers indicate the respondents’ desire
to consider the NPU units as one of the key actors in the
anti-terrorist security system of Ukraine (based on the expe-
rience of the Anti-Terrorist Operation and the Joint Forces
Operation).

The following question: Determine the place of law
enforcement forces in the anti-terrorist security system of
Ukraine (by the experience of the Anti-Terrorist Operation
and the Joint Forces Operation) was answered by the
largest number of votes like: in the chain of secondary
executors (21%). The results of the answers indicate an
understanding of the importance of the managerial role of
units of other formations in the anti-terrorist security system
of Ukraine.

Thus, according to the results of the survey, it can
be noted that the existing legislation and guidelines do not
fully meet modern requirements for the organization of the
service and combat missions by law enforcement units in
the area of the Anti-Terrorist Operation and the Joint Forces
Operation. The answers of the respondents also indicate:

— the relevance of issues of improving the organization
of governance during the Anti-Terrorist Operation and the
Joint Forces Operation;

— the establishment of interdepartmental cooperation of
governing bodies during the Anti-Terrorist Operation and
the Joint Forces Operation;

— the clear definition of tasks for law enforcement
units in the area of the Anti-Terrorist Operation and the
Joint Forces Operation, as a part of the security and defense
forces of the State in the course of preventing and combat-
ing terrorism.

Also, a survey conducted in the form of a ques-
tionnaire proved that during emergencies it is extremely
necessary to introduce emergency administrative and legal
regimes. S.O. Kuznichenko notes that the extraordinary
administrative-legal regime is described through a special
administrative-legal regime, which, in turn, is described
through the administrative-legal regime, through the legal

regime in general, which is revealed through the social
regime in the philosophical sense. The legal regulation of
relations arising in the context of various natural disasters,
man-made accidents and catastrophes, social and military
conflicts, has historically been carried out through acts
governing the application of emergency measures. In this
case, the legal regulation associated with the concept of
special administrative and legal regime is applied [16].
Carrying out the analysis of scientific works [17-19] it
can be concluded that emergency administrative and legal
regimes are a form of national security in the face of global
risk factors for the national interests of Ukraine. In general,
authors agree with this reasoning.

The legal regime of the state of emergency is espe-
cially important among emergency administrative and legal
regimes. According to the Law of Ukraine “On the Legal
Regime of the State of Emergency™, a state of emergency
is a special legal regime that may be temporarily imposed
in Ukraine or in certain localities in case of emergencies of
man-caused or natural nature not lower than the national
level, that already lead or may lead to human and material
losses, endanger the lives and health of citizens, or attempt
to seize State power or change the constitutional order
of Ukraine through the violence. The state of emergency
provides for the granting of relevant authorities, military
command and local authorities, in accordance with this
Law, the power necessary to prevent threats and ensure the
safety and health of citizens, the proper functioning of the
national economy, State and local authorities, protection
constitutional order, as well as allows for temporary, threat-
ened, restrictions on the exercise of constitutional rights
and freedoms of man and citizen and the rights and legiti-
mate interests of legal entities, indicating the term of these
restrictions.

In the case of an environmental emergency, the legal
regulation of relations arising during emergency measures
aimed at protecting human life and health and normalization
of the ecological situation in the crisis area is carried out in
accordance with the Law of Ukraine “On Environmental
Emergency Zone™?. The Article 8 of the Law discloses the
legal regime of the environmental emergency zone, namely:
the legal regime of the environmental emergency zone (a
special legal regime that may be temporarily introduced in
certain areas in case of environmental emergencies and is
aimed at preventing human and material losses, prevention
of threat to life and health of citizens, and also elimination
of negative consequences of an emergency ecological sit-
uation). It is also determined that if there are sufficient
grounds within the zone of ecological emergency, the legal
regime of the state of emergency may be introduced.

In the event of an armed conflict an emergency legal
regime of martial law requires its implementation. The

1. Law of Ukraine No. 1550-III “On the Legal Regime of the State of Emergency”. (2000, March). Retrieved from https://zakon.rada.

gov.ua/laws/show/1550-14#Text.

2. Law of Ukraine No. 1908-III “On Environmental Emergency Zone”. (2000, July). Retrieved from https://zakon.rada.gov.ua/laws/

show/1908-14#Text.
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Article 1 of the Law of Ukraine “On the Legal Regime of
Martial Law”! provides that martial law is a special legal
regime introduced in Ukraine or in some of its localities
in case of armed aggression or threat of attack, danger of
State independence of Ukraine, its territorial integrity and
provides for the provision of relevant State authorities,
military command, military administrations and local au-
thorities the necessary power to deter the threat, repel
armed aggression and ensure national security, eliminate
the threat danger to the State independence of Ukraine,
its territorial integrity, as well as temporary, threatened,
restriction of constitutional rights and freedoms of man
and citizen and the rights and legitimate interests of legal
entities, indicating the term of these restrictions.

According to the results of the research, it is possible
to note that the strategic situation of the XXI century covers
many ethnic, religious, ideological drivers that require the
sustainable solutions in societies which are undermined
by conflict, disaster or humanitarian catastrophes. Military
means alone cannot be used to solve these serious prob-
lems [20]. Under such conditions, according to majority of
expert’s opinion and in accordance with modern require-
ments of international humanitarian law, the settlement
of armed conflict in Ukraine can’t be carried out without
civil-military cooperation. Civil-military cooperation as a
military function is an integral part of modern multidimen-
sional operations, appeals to all parties for cooperation in
conflict situations and facilitates mutual support of civilian
forces and means for the armed forces and vice versa [21].
The main idea of this interaction is to achieve a certain and
usually desired end result, for better interaction of military
and law enforcement agencies with the local population
and civilian actors.

Military operations are currently taking place in a
broader political and social context than before, so govern-
ing bodies increasingly need to take into account social,
political, cultural, religious, economic, environmental and
humanitarian factors in the planning and conducting of
special operations. The scale, nature, risks and challenges in
this multinational, multi-agent environment require greater
understanding and emphasis on civil-military cooperation
at all levels of work [22; 23]. The aim and the purpose of
civil-military cooperation is the interaction between mili-
tary and civilian actors in a comprehensive environment is
to maintain the military command’s plan. Ideally, all par-
ticipants will work to achieve a common goal, but where
this is not possible, interaction will ensure that measures
to maintain each plan are as consistent as possible. This
will minimize obstacles or unintentional conflicts between
all participants. This interaction can have the following
components: coordination; cooperation; mutual support;
coherent joint planning; information exchange®. The leader-
ship of military formations and law enforcement agencies, as

appropriate, needs significant civilian support to coordinate
efforts to minimize disruption of a special operation. For
this reason, civil-military cooperation plays an active role,
it facilitates the planning of operations and is involved in
these operations. Such activities in cooperation with other
combat functions include:

1) the obtaining of operational information about the
social component (civil environment) of the crisis situation;

2) the analysis of information and compilation of a
comprehensive description of the crisis situation;

3) the assessment of the crisis situation, identification
of civilian key indicators and factors that have a decisive
influence on operations, as well as the impact of the military
situation on the civilian environment;

4) the providing recommendations needed during
the planning of the operation to mitigate critical military
influence on the civilian population;

5) the participation of the civil-military cooperation
specialists in planning of the operation;

6) the encouragement of the forces;

7) the ensuring a favorable impact on the public in the
area of combat missions;

8) the access to civilian resources when is necessary
providing.

Thus, the nowadays situations in Ukraine shows
that the theory of military activity of law enforcement forces
needs a new development in the terms of settlement of
armed confrontation in separate areas of Donetsk and
Luhansk areas. Therefore, the issues of regulatory and
legal support of law enforcement agencies in responding
to crisis situations come to the fore [24; 25]. The analysis
of normative legal acts shows that legal norms are not
formulated clearly enough and ambiguously interpreted by
law enforcement agencies [26]. Therefore, it is necessary
to refine the legislative mechanism for preventing and
responding to crisis situations that threaten the national
security of Ukraine. The basis of legislative regulation of
service and combat activities of law enforcement forces
in crisis situations are laws and bylaws, which define the
tasks, structures, rights, responsibilities and other issues of
law enforcement [27; 28]. The by-laws are supplementing
the laws, which are promptly eliminating the shortcomings
of the legislation. Currently, these regulations need to
be finalized in line with the reforms introduced by the
Government of Ukraine in the field of security and defense.

CONCLUSIONS

Today, law enforcement agencies and subdivisions operate
without proper coordination and coordination of both in-
dependent and joint actions during the performance of
service and combat missions. This applies to both related
activities of services in various departments and in general
service and combat activities of military formations and

1. Law of Ukraine No. 389-VIII “On the Legal Regime of Martial Law”. (2015, May). Retrieved from https://zakon.rada.gov.ua/laws/

show/389-19#Text.

2. AJP-9 NATO Civil-Military Co-Operation (CIMIC) Doctrine. (2003, June). Retrieved from https://www.nato.int/ims/docu/ajp-9.pdf.
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special purposes law enforcement agencies. Therefore, the
most pressing issues are the development of effective mech-
anisms for organizing interagency cooperation of law en-
forcement forces in responding to crises that threaten the
national security of Ukraine. Military planning requires the
use of civil-military cooperation, which allows all other
military units to work within and outside the area of service
and combat missions. Numerous parameters of modern
military operations are influenced by civil-military coopera-
tion, as their attention is focused on the civilian environment.

In order to research the best practices of Ukraine on
the functioning of Public mechanisms of response of the se-
curity and defense sector of Ukraine to crisis situations during
the Anti-Terrorist Operation and the Joint Forces Operation

in some districts of Donetsk and Luhansk regions, an expert
survey of anti-terrorist security experts was conducted.
The results of the survey provided an opportunity to iden-
tify the main problematic issues in the functioning of the
anti-terrorist security system and provide appropriate de-
velopment proposals. The State authorities today need to
focus on improving the organization of management, es-
tablishing interagency cooperation between government
agencies, increasing the level of pre-training of personnel,
a clear definition of tasks for law enforcement units during
special operations. Areas of further research will be aimed
at developing State mechanisms of responding by the
components of the security and defense sector of Ukraine
to crisis situations.
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Ounexkcanap Muxaitnosud Henmomusimmii

Kageopa nyoniunozo aominicmpysanns
Mixcpezionanorna Axademis ynpaeninHs nepcoHaiom
Kuis, Yxpaina

Ounexkcanapa AnaroaiiBHa MapyuieBa

Kageopa nyoniunoeo aominicmpysarms
Mixcpecionanvrua Axademis ynpasiinHsa nepcornaiom
Kuis, Yxpaina

Oxkcana BanepiiBHa Mensenayk

Kageopa nyoniunozo aominicmpysanns
Mixcpezionanvna Axademis ynpagninHa nepcoHaIoM
Kuis, Yxpaina

Ipuna AnaroJaiiBaa JlarynoBa

Kageopa nyoniunoeo aominicmpysarms
Mixcpecionanvrua Axademis ynpasiinHs nepconaiom
Kuis, YVxpaina

Jenunc BacuasoBuu Kicios

Kagedpa miscnapoonozo npasa, MidrcHapoOHUX 8IOHOCUH

ma coyianbHO-2YMAHIMAPHUX OUCYUNTIIH

Biokpumuii misicnapoOHuii yHieepcumem po3eumiy IH0OUHU « YKpainay
Kuis, Yxpaina

ITIPOLIECU AELIEHTPAAI3ALII TEPPUTOPIAALHOI OPTAHI3ALIIL YPSIAY:
IIPOB/EMM TA ITEPCITEKTUBU

AHoTauis. ¥ cmammi posensidacmocsi 6nposaddtceHHs npoyecie 0eyeHmpanizayii 6 HAYioHAIbHY CUCIEM) 0ePACABHOZO
ynpaeninusa. B kowmexcmi coyianoHo-ekoHOMIUHUX ma nonimuyHux npobnem 6 Ykpaini numawnns 3aOe3neverms
ehexmuerHocmi pecioHanbHO20 po36UMKYy cmaroms 0edani axmyarvhiwumu. Ilomouna cucmema aOMiHICMPAMuHo-
MepUmopIianIbHo20 YCmpoio ma iepapxii 61aou, po3nooity NOBHOBAICEHb MINC OPeAHAMU OEPIAHCABHO20 YNPABTIHHS HA
HAYIOHAIbHOMY MAPe2IOHATbHOMY DIBHAX MA OP2AHAMUMICYEB020 CAMOBPIAOYEAHHHE 3MO21A 3A0e3NeUUmu30a1aHco8anHull
pozeumox  mepumopiti. Ilpiopumemom 0Oyn0 3a6e3neuents pi6HO20 O00CMYny 00 COYIANbHUX, AOMIHICMPAMUGHUX,
KOMYHATIbHUX A IHUWUX ROCTYE OJis HACENEHHS K 8EIUKUX MICT, MAK I CLTbCLbKUX Patlonis. Basicnueum acnekmom po3eumxy
€ numanHs 6I0NOGIOANLHOC 2POMAOU 30 NPUTHAMML YAPAGTIHCOKUX piuteHs. [Ipedcmasnuymeo spomaou y NUmManHsx
MepUmopianbHo20 po36UMKY HAOY8A€ NIOBULEHOI aKmMyalbHOCMI. 3 Memol GU3HAYEHHs NePCHneKmus nooaibulozo
enposaddicents pepopmu deyenmpanizayii 6 Yipaini 6y10 nposedeno pempocnekmueHull aHaliz po3eumxy peghopmu
Oeyenmpanizayii 6 Ykpaini ma cucmemu 3akonooaguo2o 3abesnevents QynKyionysanus 06 €OHaHUX MmepumopianrbHux
epomao. Taxum yunom, y cmammi po3ensaoacmscsi HOpMamusHa 6a3a uwjooo 3anpo6addicents Cucmemu OeyeHmpanizayii
enaou 6 Yipaini. Busnaueno neeni acnexmiu, siKi He 6yiu 0emanibHO po3pobieHi 3aKOH00ABCMEOM Md NEPEUUKOONCAIONMb
NOOANBUOMY PO3GUMKY CUCHEMU 00 €OHAHUX MEePUMOPIATbHUX 2pomMad. AHaAni3 3aKoH00asyol 6asu 003601UE GUSHAUUMU
OCHOBHI HOPMAMUGHI OOKYMEHMU, W0 Pe2yiioioms npoyecu oeyeHmpanisayii 6 Yxpaini, okpecaiumu ix poiv y po3gUmKy
npoyecié OeyeHmpanizayii ma GU3HAYUMU NPABOGL MEICT MONCIUBOCMEN Ma 30008 A3aHb PI3HUX DIGHIE YNPAGIIHHI,
BKIIOUHO 3 MICYEBUM CAMOBPSAOYBAHHAM MA MICYEBUM YPIOOM

KuaiouoBi ciioBa: depoicasie ynpasiinis, mepumopianrbHull po36Umox, MEXaHizMi OepaCABHO20 YNPAGIIHHS, 3AKOHO0A8Ye
3abe3neyennis
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PROCESSES OF DECENTRALIZATION OF TERRITORIAL ORGANIZATION OF
GOVERNMENT: PROBLEMS AND PROSPECTS

Abstract. The article considers the implementation of decentralization processes in the national system of public
administration. In the context of socio-economic and political problems in Ukraine, the issues of ensuring the effectiveness
of regional development are becoming increasingly important. The existing system of administrative-territorial organization
and hierarchy of power, distribution of powers between public administration bodies at the national and regional levels
and local self-government bodies was not able to ensure balanced development of territories. The priority was to ensure
equal access to social, administrative, communal and other services for the population of both large cities and rural areas.
An important aspect of development is the issue of community responsibility for management decisions. Representation of
the community in matters of territorial development is of increased relevance. A retrospective analysis of the development
of decentralization reform in Ukraine and a system of legislative support for the functioning of amalgamated territorial
communities were conducted in order to determine the prospects for further implementation of decentralization reform
in Ukraine. Thus, the article considers the regulatory framework for the introduction of a system of decentralization
of power in Ukraine. Certain aspects have been identified that have not been elaborated by law and hinder the further
development of the system of amalgamated territorial communities. The analysis of the legal framework made it possible
to identify the main normative documents regulating decentralization processes in Ukraine, outline their role in the
development of decentralization processes, and determine the legal limits of capabilities and obligations of different
levels of government, including local government and local government

Keywords: public administration, territorial development, mechanisms of public administration, legislative support

INTRODUCTION

Ukraine is under reforming the system of public admin-
istration. The socio-economic and political crisis was the
impetus for the search for new forms of organization of
the hierarchy of government from national to regional
and local levels. To ensure effective economic and social
development, it is important to find managerial mechanisms

for the development and implementation of local develop-
ment projects, the rational use of the resources and potential
oftheterritories, the identification of priority areas of budget
financing, the search for opportunities for the creation of
co-financing and investment projects through the establish-
ment of cooperation between the public and private sectors.
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Thus, the new challenges and demands of society for the
organization of the public administration system increase
the relevance of the issue of ensuring the implementation
of power mechanisms at the level of regional development.
Accumulating the international experience and national
realities of the functioning of socio-economic systems, it
is appropriate to develop and implement decentralization
reform as a mechanism for improving the effectiveness of
public administration at the regional level in order to en-
sure synergy between the initiatives implemented. Decen-
tralization reform aims to ensure sustainable and balanced
development by transferring a number of powers, including
financial, to local governments.

The issue of government decentralization in the
context of transformations of socio-economic macro systems
is of high relevance. Therefore, there is a high attention
of the authors to this problem, the study of which is ap-
proved in scientific periodicals. So, Yu.O. Romanenko and
I.V. Chaplay define marketing mechanisms of public ad-
ministration systems and their peculiarities in the conditions
of decentralization processes: authority, opportunities and
development tasks [1]. M. Holovatyi in his studies paid
attention to the issues of multiculturalism, which can
actively develop in the context of decentralization, taking
into account the multinational nature of Ukraine in order
to represent the interests and ensure the harmonious coex-
istence of national minorities within the unitary state [2].
V.Yu. Shvets, E.V. Rozdobudko, G.V. Solomina investi-
gated the issue of efficiency of investment activities in the
conditions of decentralization as the basis of social, eco-
nomic and environmental development of territories [3].
A number of authors (A.V. latsyshyn, V.O. Kovach,
Yu.O. Romanenko, L.I. Deinega, O.O. Popov, S.H. Lytvynova)
determined the possibilities of using virtual technologies to
ensure the development of territories in a decentralized en-
vironment [4]. T. Dobina, K. Haidukevych, S. Panchenko,
I. Petrova, J. Sabadash defined certain aspects of man-
agement at the microeconomic level in the context of
decentralization processes as a factor in the development
of entrepreneurship [5]. A.V. latsyshyn, V.O. Kovach,
Yu.O. Romanenko, determined the possibilities of using
cloud services to train specialists in the development of
territories, which is especially relevant in the conditions
of the delegation of a number of managerial authority to
the field [6]. The cluster model of economics as the basis
of decentralization processes is considered in the works of
O. Bakulina, I. Lehan, I. Bakhov [7], O. Nepomnyashchyy [8],
O. Nepomnyashchyy [9], O. Nepomnyashchyy [10], T.V. Sych,
V.0. Boniak, V.V. Dokuchaieva, Ye.M. Khrykov, N.S. Vasy-
nova [11], Y.O. Romanenko [12], A.P. Lelechenko, O.A. Di-
egtiar, O.Y. Lebedinska, T.M. Derun, O.V. Berdanova [13],
O.A. Diegtiar [14], S.H. Kuzmenko, T.V. Filipenko, A.A. Ry-
abev, M.V. Tonkoshkur, T.V. Shtal [15], V.V. Zablotskyi,
0.Y. Palant, O.A. Diegtiar, T.V. Bielska, A.V. Rusnak [16],
N. Orlova, I. Mokhova, O. Diegtiar, O. Khomutenko [17],
S.Ignatyevs, O.A. Diegtiar, K. V. Osypenko, V.Y. Omelchenko,
A.V. Cherkasov [18], N.S. Orlova, O.V. Kozureva,

O.A. Diegtiar, A.M. Shapovalova, S.I. Prykazka [19].
However, in the context of transformative socio-economic
and public development processes, decentralization issues re-
quire an integrated approach to their definition, analysis and
proposals to improve their implementation.

1. MATERIALS AND METHODS

The purpose of the article is to determine the prospects
for the development of processes of government decen-
tralization in order to improve the effectiveness of public
administration at the national and regional levels. According
to the intended purpose of the article, the following tasks
are defined and solved: to analyse the retrospective of the
development of decentralization reform in Ukraine; to
review the system of legislative support for the development
of the amalgamated territorial communities; to identify
prospects for further implementation of decentralization
reform in Ukraine.

The subject of the research in the article is regions
and local communities — associations of administrative-
territorial units aimed at obtaining large financial and ad-
ministrative powers by the newly created groups by trans-
ferring these powers from the central authorities. The main
hypothesis of the article is the assumption that local author-
ities and communities, understanding the problems of de-
veloping their own territories from the inside, can ensure a
more efficient use of financial resources to ensure the social
and economic development of the territory. The system of
management of the group also helps to determine the most
pressing issues of development and make decisions not
only at the administrative level, but through the transfer of
responsibility for the results of the implementation of this
decision to each local resident of a particular group. Such
a system will increase the efficiency of management of
territories, their financial resources, introduce the most urgent
development projects in order to increase the efficiency and
effectiveness of the regional management system in Ukraine.

The development of this theory can be confirmed
by analyzing the statistical information presented in the
article through the accumulation of statistical data from
public organizations that deal with the development of re-
gions and local communities. These statistics confirm the
effectiveness of the decentralization reform, which is as-
sociated with a significant number of successful projects
implemented at the initiative of the residents of the terri-
tory. The implementation algorithm is as follows: defining
the problem of the territory, discussing the prospects for
solving this problem with the community, finding the best
option, finding financial resources for the implementation
of the project by co-financing or allocating funds from the
community’s budget, analyzing the results and prospects.
The implementation of such a concept was recognized
by the EU countries, and the decentralization reform was
identified as the most successful reform in Ukraine after
2014. Therefore, it is advisable to analyze this hypothesis
and confirm or refute the effectiveness of decentralization
processes by analyzing its results.
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2. RESULTS AND DISCUSSION

In the context of the socio-economic and political crisis,
ensuring the implementation of effective regional policies is
an important factor in the country’s development. In 2014,
Ukraine initiated a government decentralization reform,
which included the delegation of a number of managerial
authority from central authorities to regions and local com-
munities in order to ensure transparency and effective use of
funding for economic and social development projects, deter-
mine priorities for this development and provide a monitor-
ing and control function by activating the local community.
The imbalance in the socio-economic development of the
territories and political factors caused the intensification of
separatism processes, which led to negative consequences.
European practice is to ensure the accessibility of health,
education and other social services to the population of both
urban and rural areas in equal opportunities and of equal
quality. In Ukraine, despite the equality in the payment of
taxes, administrative services and other payments, which is
the source of the state budget, the population of cities and
rural areas has different opportunities for access to quality
medicine, education, transport, administrative and public
services, social services, etc.

Only the transfer of a number of managerial author-
ity, from central authorities to local communities, which
should take responsibility for their own development, in-
cluding in the area of financing, can make a difference. The
essence of decentralization reform, first of all, is the transfer
of responsibility to communities for their own future,
increasing the importance of the active civic position of
each local resident and local government. Thus, the key
aspects of process decentralization are [1]: expanding the
powers of local self-government bodies, primarily financial
ones; financing of local self-government bodies for the im-
plementation of local development projects should be suffi-
cient for the exercise of the authority entrusted by the state
to local self-government bodies within the decentralization
processes; activization of the local population for the re-
alization of their rights and the development of the local
community; determining not only the sphere of influence,

but also the responsibility of local self-government bodies
and local communities to ensure the economic and social
development of the territory.

To implement this concept, in 2014 was initiated a
government decentralization reform — bringing authority
directly to the local population through the establishment of
amalgamated territorial communities, transferring a number
of managerial authority from central authorities [2-3]. The
main regulatory documents governing decentralization
processes in Ukraine are as follows: European Charter of
Local Self-Government'; Concept of local self-government
reorganization and territorial organization of power?; Action
plan for its implementation of the Concept of local self-
government reorganization and territorial organization of
power Ukraine?; Law of Ukraine “On Voluntary Association
of Territorial Communities™; Law of Ukraine “On Co-
operation of Territorial Communities™; Law of Ukraine
“On the Principles of State Regional Policy; Set of regu-
latory documents aimed at expanding the powers of local
self-government bodies in Ukraine. To implement the
fundamentals of decentralization processes fully, as they are
represented in the practice of the countries of the European
Union, it is necessary to amend the Constitution of Ukraine,
the Budgetary and Tax Codes of Ukraine.

In particular, the following issues remain unresolved
at the legislative level [4-5]: mechanisms for the estab-
lishment and functioning of executive bodies of councils
at different levels should be justified by law; to delineate
responsibility between the executive bodies of the amal-
gamated territorial communities and local state administra-
tions in order to avoid processes of duplication of functions
or lack of responsibility; to entrench constitutionally the
concept of a “amalgamated territorial community” as an ad-
ministrative territorial unit in Ukraine; to identify mechanisms
for the practical implementation of financial decentraliza-
tion in Ukraine. We will analyze the changes that have been
made through the adoption or introduction of amendments
and additions to the legal documents regulating the processes
of government decentralization in Ukraine (Table 1).

1. Council of Europe. European Charter of Local Self-Government. (2013, October). Retrieved from https://rm.coe.int/european-
charter-for-local-self-government-english-version-pdf-a6-59-p/16807198a3.

2. Decree of the Cabinet of Ministers of Ukraine No. 333-p “Concept of local self-government reorganization and territorial organization
of power”. (2014, April). Retrieved from https://zakon.rada.gov.ua/laws/show/333-2014-%D1%80#Text.

3. Decree of the Cabinet of Ministers of Ukraine No. 591-p “Action plan for its implementation of the Concept of local self-government
reorganization and territorial organization of power Ukraine”. (2014, June). Retrieved from https://zakon.rada.gov.ua/laws/show/591-
2014-%D1%80#Text.

4. Law of Ukraine No. 157-VIII “On Voluntary Association of Territoral Communities”. (2015, February). Retrieved from
https://zakon.rada.gov.ua/laws/show/157-19#Text.

5. Law of Ukraine No. 1508-VII “On Cooperation of Territoral Communities”. (2014, June). Retrieved from https://zakon.rada.gov.ua/
laws/show/1508-18#Text.

6. Law of Ukraine No. 156-VIII “On the Principles of State Regional Policy”. (2014, June). Retrieved from https://zakon.rada.gov.ua/
laws/show/156-19#Text.
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Table 1. Analysis of legislative support for decentralization processes

Document title

Changes in public administration at the
regional level

Statistical data

Changes in budget and tax
legislation

Financial decentralization, which contributed
to the growth of local community budgets

Growth of incomes of local
budgets to 165.4 billion UAH
since 2014

The Law on Voluntary Association
of Communities [11]

Administrative-territorial division, the
creation of the institute of headmen as
an element of a hierarchical management
system in local self-government bodies

878 amalgamated territorial
communities were created,
bringing together
9 million people

The Law on Cooperation of
Territorial Communities [12]

Development of cooperation mechanisms
in those issues that are common: waste
disposal and transportation, transport,
communications, connection, infrastructure
development, joint farming, etc.

325 cooperation agreements
signed and are implemented

The Law on the Fundamentals of
State Regional Policy

State policy is aimed at the implementation
of regional development projects, financial
and administrative support for ATC

More than 10 thousand regional
development projects are
implemented with state support

Thus, the development of the legislative framework
to ensure the implementation of the mechanisms of decen-
tralization processes has provided the following advantag-
es: regulation of administrative, managerial and financial
decentralization processes; intensification of social activity
ofthe community population; financing ofregional and local

Establishing and development a basic level of local
government to provide additional opportunities

for communities by bringing them together and
providing the necessary resources

Ensuring energy efficiency processes as a priority
for sustainable energy development of territories
and creating opportunities for the release of
funds through the rational use of energy for the
implementation of other economic and social
development projects

Decentralization processes

development projects; ensuring community cooperation
within the limits of their authority to implement joint eco-
nomic and social development projects. Among the main
tasks of the reform of government decentralization in Ukraine,
the following were identified (Figure 1) [6-7].

Ensuring the balanced development of the processes
of providing medical, educational, administrative,

social, communal services to citizens of urban and
rural areas

Clear lines of authority, control and monitoring
functions, financial resources between the executive

and local governments in order to implement the
concept of local democracy

Figure 1. Task of decentralization reform in Ukraine

The implementation of the tasks of the decentral-
ization reform in Ukraine determines the possible future
prospects for the development of this reform. An important
element in ensuring effective decentralization is the introduc-
tion of amendments and additions to legal documents that
will allow to develop the achievements of decentralization
reform, namely: the constitutional definition of the concept
of government decentralization and the concept of commu-
nities, the definition of their authority and responsibilities;
amending the documents regulating the administrative and
territorial structure in Ukraine by defining the community
as a separate administrative territorial unit with its rights
and responsibilities; demarcation of powers of authorities

of different levels: national, regional, local, definition of
authority of executive authorities and local self-govern-
ment bodies; automation of the system of state monitoring
and the register of new administrative territorial units,
monitoring of the main indicators of their economic and
social development; ensuring the intended use of land
within the decentralization reform by defining this process
in the provisions of the Law of Ukraine “On regulation of
city-building activity in Ukraine”; providing a personnel
reserve for community development by developing a
concept of training specialists for the development of the
amalgamated territorial communities, specialists in local
self-government, involving community activists in local
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self-development and training to ensure the personnel
potential of ATC, motivating officials and representatives
of local self-government bodies to work effectively, deter-
mination of the electoral legislation at the level of the amal-
gamated territorial communities: preparatory procedures
and the electoral process itself, referendums; legislative
delineation of authority between administrative and local
self-government bodies.

CONCLUSIONS

The article identifies problematic aspects and unresolved
issues of legislative support for the decentralization reform,
as well as outlines the prospects for the development of
decentralization processes in the context of transformations
of the state system in Ukraine. It is determined that the
processes of decentralization of power are aimed not only
at financial support of local initiatives and projects, but, first
of all, at forming a system of responsibility of communities
for ensuring their own socio-economic development. The
processes of government decentralization in Ukraine, which

began as a result of the need for balanced development of
the territories, have significant prospects as a mechanism
for effective regional governance.

Accumulating the best European practices of orga-
nizing the local self-government system, Ukraine launched
a decentralization reform in 2014, which included the del-
egation of a number of managerial authority from central
authorities to local communities. In addition to direct au-
thority, the reform included increasing the responsibility of
local communities to ensure their own economic and social
development. Such changes provided for amendments to
the Constitution of Ukraine and other regulatory legal acts
regulating the functioning of local self-government bodies
and territorial development. Providing a legislative frame-
work for the conditions for decentralization is the basis for
its effective implementation. Thus, proposals have been
developed on the need for introduction of amendments
and additions to the domestic legislative system in order to
legal support the introduction of decentralization reform at
the level of the amalgamated territorial communities.
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ITIPAKTVIKA BITPOBA AJKEHHS EAEKTPOHHIX AAMIHICTPATIBHUX
ITIOCAYT B YKPAIHI

AHoTaiss. OOHUM i3 hakmopie po3eumky ZpOMAadSIHCbKO20 CYCNIIbCMEA 8 YKPAiHi € 0I€6UTL, HAIA200HCEHO PYHKYIOHYIOUUTL
IHCmumym HaoauHs AOMIHICMPAMUSHUX e1eKmPOHHUX nociye. Hezeadcaiouu na inmencugnicmos ma wupoKuti cnekmp
00CNi0JHCEHb, NPUCBIUEHUX DIZHUM ACNEKMAaM HAOAHHS eleKMPOHHUX AOMIHICMPAMUSHUX NOCTye HAcelentio, bazamo
numans y yii chepi 3anumaiomsbcs 0ocums OUCKYCIUHUMU, d TAKOIC HeOOCMAMHbO 00CTIONCEHUMU, WO 1 0OYMOBUILO
axmyanvuicme pobomu. Cmamms HAnpagiena Ha OOCIIONCEHHs OP2AHI3aAYIIHUX Ma NPOYEOYPHUX ACNEeKMI8 HAOAHHS
ENeKMPOHHUX AOMIHICMpamueHux nociye 6 Ykpaini. 3’s1co6ano 3nauenus 0eskux (YyHOAMEHmManbHux ROHAMb yiel
npobiemamuxu. Cpopmynboeano asmopcovkuil nioxio 00 6U3HAYEHHS ROHAMNISL eLeKMPOHHUX AOMIHICIPAMUBHUX NOCTLY2,
WO IPYHMY€EMbCsl HA 61ACHOMY PO3YMIHHI Yb0O20 NOHAMMS, 3 NO3UYIL 3a2aibHomeopemuyno2o ananizy. llpoananizoeano
AOMIHICIPAMUGHT MEXAHIZMU 6NPOBAOICEHHS €LEeKMPOHHUX 0EPAHCASHUX NOCye. JJocniodceno ocobnusocmi kKiacugixayii
AOMIHICMPAMUBHUX NOCTYE 8 eLeKMPOHHOMY GU2IAL 3d GUOAMU eLEeKMPOHHO20 NOOAHHS, 34 Chepoio OiLIbHOCMI, 3d
Gopmoro enacnocmi, 3a cnojcueauamu, 3a Micyem OMpUMAanis 3 MOYKU 30py KIAIEHMA ma 3 MOUYKU 30py 3A1V4eHHS 8
eneKmponHUl cepgic. Bnepuie noemanto ma Xxponono2iuHo npoananizosano HOpMAmueHo-npasosy o6aszy Yrpainu 3 numans
HAOAHHS €IeKMPOHHUX AOMIHICMPAMUBHUX NOCTYe. 30ilICHeHO 00CIIONCEeHHs Ma NOPIGHHHS 0CODIUBOCIEl NPOoYedypu
HAOAHHS eeKMPOHHUX AOMIHICMPAMUBHUX NOCTY2 30 00NOM02010 €OUH020 0epiicasno2o NOPmMany AdOMIHICMpPamueHux
nocye, nopmaiy 0epicasnux eirekmponHux nociye iGov ma yKpaincokoz2o ounaiiH-cepgicy Oepowcaenux nociye Jis.
Poskpumo npoyedypy Oisnbnocmi yenmpie Hadanus, aoMiHicmpamusHux nociye ¢ Ykpaiui. 3pobierno 6ucno6ok npo me,
Wo nepuium Kpoxkom YKpaiuu 6 Hanpsimi Cmeopents 61acH020 iHQopMayitinoco CYCnilbCmed Wisixom 3anpo6aodiceHs
eNeKMPOHHO20 YPSOYBANHS MAE CMAMU POPMYBAHHS PUHKY AOMIHICIMPAMUBHUX MA IHGOPMAYTTIHUX e1eKMPOHHUX NOCTYE

KorouoBi ciioBa: enexmponne ypsoyeartsi, iHghopMayitiHo-KOMYHIKAYIUHE MexXHON02I, elekmponti nociyeu, €Ourull oepocasHuil
nopman adMiHicmpamueHux nociye, Inmepnem




Yevhen A. Hetman

National Academy of Legal Sciences of Ukraine
Kharkiv, Ukraine

Department of Private International Law and Comparative Law
Yaroslav Mudryi National Law University
Kharkiv, Ukraine

Viacheslav S. Politanskyi

Department of the Coordination of Legal Studies
National Academy of Legal Sciences of Ukraine,
Kharkiv, Ukraine

Department of Theory and Philosophy of Law
Yaroslav Mudryi National Law University
Kharkiv, Ukraine

Thor V. Semenikhin

Department of Theory and Philosophy of Law
Yaroslav Mudryi National Law University
Kharkiv, Ukraine

IMPLEMENTATION PRACTICE OF ELECTRONIC ADMINISTRATIVE
SERVICES IN UKRAINE

Abstract. One of the factors for the development of civil society in Ukraine is an effective, well-functioning institution for
providing administrative electronic services. Despite the intensity and wide scope of research covering various aspects
of providing electronic administrative services to the population, many issues in this area remain quite debatable, as
well as understudied, which conditioned the relevance of the study. The study is aimed at studying the organisational
and procedural aspects of providing electronic administrative services in Ukraine. Authors of this study clarified the
significance of some fundamental concepts of this issue. The author's approach to defining the concept of electronic
administrative services was _formulated based on a personal interpretation of this concept from the standpoint of general
theoretical analysis. Administrative mechanisms for implementing electronic public services were analysed. The study
investigated the features of classification of electronic administrative services by types of electronic representation, by
field of activity, by form of ownership, by consumers, by place of receipt from the standpoint of the client and from the
standpoint of involvement in the electronic service. This study is the first to analyse the regulatory framework of Ukraine
on the provision of electronic administrative services in stages and chronologically. Authors studied and compared the
features of the procedure for rendering electronic administrative services using the Unified State Portal of Administrative
Services, the iGov portal of state electronic services and the Ukrainian online service of public services — Diia. The study
covered the procedure for the operation of administrative service centres in Ukraine. It was concluded that the first step
of Ukraine towards creating its information society through the introduction of e-governance should be the establishment
of a market for administrative and information electronic services

Keywords: electronic management, information and communication technologies, electronic services, Unified State Portal
of Administrative Services, Internet

INTRODUCTION

The study of the problems of administrative and legal sup-
port of access to administrative services within e-gover-
nance in Ukraine becomes particularly important in the
context of modern European integration processes and the
development of the concept of e-governance in Ukraine, the
reform of public administration, as well as the development
ofinformation technologies. The primary basis of electronic

administrative services is e-governance — a fundamentally
new way of exercising state power towards developing de-
mocracy using a wide range of advanced and innovative
electronic information and communication technologies that
ensure the provision of qualitatively new and diverse public
services in real time for all categories of persons, both in-
ternationally and nationally and regionally [1, p.100].
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The modern state does not manage society but pro-
vides it with services. Citizens are not petitioners in relations
with public authorities, but consumers of public services [2,
p. 150]. The methodological basis for the development of
the infrastructure of interaction between the authorities and
citizens is the concept of state service to the citizen — the
service concept of public administration as a modern un-
derstanding of the social purpose of the state, where the
priority task of democratic governance is to serve civil so-
ciety, and the main form of activity of government institu-
tions is the provision of public services [3, p. 524].

The relevance of the introduction of electronic
services in Ukraine is explained by the priority of develop-
ing the information society and the service state, focused
on considering the interests and needs of citizens, improv-
ing their quality of life. Defining a new mission and devel-
oping a strategy for the activities of public authorities leads
to the development of new management functions and
ways to render administrative services. The latter forces
adjusting administrative processes and regulations, seeking
new mechanisms and technologies to render administrative
services [2, p. 189]. The introduction of electronic adminis-
trative services in Ukraine provides essential advantages for
state and local government bodies and consumers of pub-
lic services, namely: simplifies the processes of developing
state information systems and managing state information;
provides better compatibility and interaction with other in-
stitutions; facilitates the ability to navigate for the consum-
ers and perform online navigation in a set of various public
services [4, p. 473].

Notably, the introduction of electronic administrative
regulations is an innovative approach to analysing the organ-
isational and functional structure of public authorities and
developing new models for describing their operation. As a
result, the study of the problems of electronic administrative
services within the framework of e-governance in Ukraine
is important for the development of Ukrainian science and
technology and substantial modernisation of the administra-
tive and legal bases for regulating information relations, in
particular, regarding the development and implementation
ofthe national policy for the development of the information
society, informatisation and e-governance, which allows
implementing a considerable number of tasks of further
socio-economic and political development of Ukraine and
harmonious entry into the world information society [5,
p- 301]. Furthermore, in contrast to the subject of information
society development, which has already become conventional,
the subject of legal and administrative and organisational
support for the provision of public electronic services remains
practically understudied in Ukraine [6, p. 1059].

The study of the practice of implementing electronic
administrative services in Ukraine and summarising the
existing array of developments on this issue is challenging,
which explains the lack of research on this subject. Some
aspects of this issue have been addressed to a certain extent
by such foreign and Ukrainian scientists as A. Al-Refaie [7],
M. Cso6to [8], M. Kaluti [9], A. Klich [10], V. Margariti [5],
S.A. Marzooqi [11], C. Misuraca [6], E.A. Nuaimi [11],

H.M. Park [12],N.A. Qirim [11],A. Ramadna [7],J. Rocha[13],
D. Spacek[8],N. Urs [8], V.M. Babaiev [ 14],0.M. Bukhanevych
[15], S.Ya. Danylevych [16], O.P. Dzoban [17], P.S. Klim-
ushyn [18], N. Kozachenko [19], L.S. Kuspliak [20], O.V. Lit-
vinov [21], A.A. Mirzoian [22], L.P. Trebyk [23].

The purpose of this study lies in studying the practice
of implementing electronic administrative services in Ukraine
based on summarising the available array of developments
of well-known Ukrainian and foreign researchers and sci-
entists, as well as in providing the author's concept and con-
clusions regarding electronic administrative services.

1. MATERIALS AND METHODS

To achieve the formulated goals and objectives, the research
used general scientific and special legal methods and means
of scientific cognition. This allowed carefully analysing all
questions concerning the specific features of implementing
electronic administrative services in Ukraine. Thus, the histor-
ical method allowed establishing that Ukraine adopted the
idea of electronic administrative services from the experience
of Western countries, where the doctrine of “new public
management” and the orientation of the state/authorities
towards the citizen as a client has been flourishing since
the 1980s. In 1998, the idea of administrative (managerial)
services was first recorded in the Concept of Administrative
Reform in Ukraine.

The dialectical method allowed investigating and
gaining new knowledge about the content and ideas of elec-
tronic administrative services, which constitute one of the
e-government structural elements and represent a certain
method of finding new approaches to analysing the structure
of state processes and seeking new models for describing
state activities, which, in turn, make it more convenient,
faster, and more efficient. The comparative legal method
was used for research and comparison of the regulatory
framework, portals and government organisations that have
the purpose of implementation and development of elec-
tronic administrative services in Ukraine. A vast array was
explored: regulatory framework of electronic administrative
services starting from the moment of its consolidation by
Ukraine as an independent state and finishing with modern
realities; portals of electronic administrative services both
at the national and regional levels; state organisations, whose
purpose is to provide a considerable number of different elec-
tronic administrative services.

The synthesis method helped gain new knowledge
that the provision of electronic administrative services in
Ukraine is the main prerogative of the union of the government
and the Ukrainian people and one of the main priorities for
the development of e-governance in Ukraine and the world,
and the availability of such services is one of the criteria
for a full and prominent level of development of Ukraine.
Furthermore, this method helped establish that there are
many state organisations in Ukraine that successfully render
a considerable number of different electronic administrative
services, namely electronic administrative services of the
State Service for Geodesy, Cartography, and Cadastre of
Ukraine; electronic administrative services of the State
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Architectural and Construction Inspectorate of Ukraine;
electronic administrative services of the Ministry of Ecology
and Natural Resources of Ukraine; electronic administrative
services of the Ministry of Economic Development and
Trade of Ukraine; electronic administrative services of the
Ministry of Justice of Ukraine; electronic services of the
State Fiscal Service of Ukraine; electronic services of the
Pension Fund of Ukraine.

The method of analysis helped establish that the
main document governing the activities concerning the pro-
vision of administrative services in Ukraine is the Law of
Ukraine “On Administrative Services”, which defines the
legal framework for the implementation of the rights, free-
doms, and legitimate interests of individuals and legal entities
in the field of administrative services. Moreover, using the
analysis method, the authors identified three portals of electron-
ic administrative services in Ukraine, namely the Unified
State Portal of Administrative Services (https:/my.gov.ua/),
Portal of State Electronic Services —iGov (https://igov.org.ua/)
and the Ukrainian online public services portal — Diia
(https://diia.gov.ua/), where the first one is an official source
of information on the provision of administrative services
in Ukraine, the second is the undisputed leader in the number
of services ordered and received, and the third is a promis-
ing portal that will become a universal point of access for
citizens and businesses to all electronic public services ac-
cording to uniform standards.

The method of extrapolation helped establish that
the system of electronic administrative services in Ukraine
will not be able to function effectively without a reliable
and accessible information infrastructure, ensuring effective
administration of the system of electronic administrative
services, the availability of professional personnel and mo-
tivated heads of public administration bodies, eliminating
unnecessary bureaucratic obstacles, and the development
of useful and high-quality administrative services. Using
the method of interpretation, it became possible to give the
author's innovative and legal definition of the concept of
electronic administrative services, based on their under-
standing of this term, from the standpoint of theoretical and
legal analysis and modern challenges to the development
of society.

The system method allowed establishing that the
first step of Ukraine towards creating its information so-
ciety through the introduction of e-governance should be
the establishment of a market for administrative and in-
formation electronic services. It should become the engine
that would enable the development of a new paradigm of
public administration in developing e-governance, which
aims to improve the well-being of the population, increase
the competitiveness of Ukrainian enterprises and the state
in general, and ensure new priorities for the development
of Ukraine. The generalisation method revealed the key
objectives in the provision of electronic administrative ser-
vices in Ukraine, which will positively impact the develop-
ment of the social state with influential civil society insti-
tutions, especially those issues where methods and forms
of interaction of public administration bodies with citizens
and business entities are of great importance.

2. RESULTS AND DISCUSSION

2.1 The concept of electronic public service and mechanisms
for its implementation

The legal literature contains different opinions on the term
“service”. Some scientists believe that a service is an activ-
ity aimed at obtaining an intangible result [22, p.136]. That
is why it is possible to distinguish certain features inher-
ent in the institution of administrative services: provided
at the request of an individual or legal entity; concern the
rights and/or obligations of such a person, that is, an ad-
ministrative service is rendered to ensure the acquisition,
change, or termination of the rights and/or obligations of
persons; rendered by administrative bodies (primarily exec-
utive authorities, local self-government, other state bodies)
compulsorily through the exercise of power because the
administrative body has a “monopoly” on the provision of
a particular administrative service [19, p. 197-198].

Thus, a public service comprises one or more pro-
cesses that can be performed in various state structures that
are endowed with a certain responsibility and have the ability
to perform a certain expert analysis. In further decomposition,
the process (regulation) can be divided into sub-processes
(steps) and operations. Multiple institutions can take part
in the same process. The activities of any organisation, in-
cluding the state one, comprise three levels of processes:
1) primary activity (implementation of the functions of the
institution prescribed in the corresponding statutory doc-
uments); 2) secondary activity (aimed at improving the
main function: information systems and organisation tech-
nologies); 3) activity aimed at improving the function (de-
velopment of the strategy and architecture of information
technologies of the organisation) [17, p. 152].

Determination of a modern political mission state-
ment and objectives of a new quality, as well as design of
a strategy for government bodies, lead to the development
of new management functions and new ways of rendering
public services. They aim to adjust administrative services
and search for latest information technologies for providing
public services. [9, p. 1059]. Most importantly, political goals
are formulated at the state level, considering national interests
and opportunities for their implementation on the part of the
authorities. Then tasks are defined that require the provision
of certain services to citizens, businesses, and other gov-
ernment organisations and institutions based on administra-
tive services. And only in the end is the attention drawn
to technologies that ensure the implementation of adminis-
trative services [10, p. 9]. The introduction of administra-
tive services in electronic form is one of the main ideas of
e-governance. In general, electronic services are understood
as distinct types of tangible and intangible services rendered
in electronic form using information and communication
technologies, including the Internet [ 14, p. 96]. L.B. Trebyk
noted that electronic administrative services are adminis-
trative services implemented using e-governance technolo-
gies, when the subject of the request ordered and received
an administrative service from the subject of provision
as a result of the exercise of their authority in electronic
form [23, p. 9].

Proceeding from this, it is still necessary to interpret
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it in a slightly different form: an electronic administrative
service is any state information service of a public adminis-
trative nature, implemented through the use of information
and communication technologies and the Internet, rendered
to the subject of appeal by state and local government bodies
in electronic form, and has the goal of improving the
quality and the process of their provision. [1, p. 99]. It is the
provision of electronic administrative services that is the
main prerequisite for bringing power closer to the average
citizen, meeting their needs and one of the main priorities
for the development of e-governance in the world, while
the availability of electronic administrative services in a
modern state constitutes one of the criteria for its full and
high development level.

The mechanisms for providing administrative ser-
vices in electronic form are different. Thus, P.S. Klimushyn
identified the following mechanisms for implementing elec-
tronic public services: administrative, institutional, identifi-
cation, intra-government, single access points, integration,
unified architecture of integrated applications. The author
understands the administrative mechanisms of implement-
ing electronic public services as their grouping in the corre-
sponding life episodes and business situations [18, p. 4-7].

Of particular interest is the position of I.S. Kuspliak,
who suggested dividing electronic administrative services
by types of electronic representation, by scope of activity,
by form of ownership, by consumers, by place of receipt from
the client's standpoint and from the standpoint of involvement
in the electronic service:

1. By types of electronic representation: informing;
one-way interaction; two-way interaction; conducting
transactions.

2. By the scope of activity: information services; con-
sulting services; services for the preparation of political de-
cisions or laws; services for interaction between institutions
and organisations; services for providing aid and support;
services for public procurement operations; services for the
implementation of supervision and control functions by state
departments.

3. By form of ownership: services rendered by the central
executive bodies and their enterprises; by local state au-
thorities; by local self-government bodies; and by business
organisations.

4. By consumers, the services differ for public author-
ities, citizens, and business organisations as follows: B2B
(Business-to-Business) primarily provides various ways
of electronic interaction between business organisations;
B2C (Business-to-Citizens) is described by the fact that
the service consumer is a private person who, for example, pur-
chases goods and services via the Internet; G2B (Govern-
ment-to-Business) — public procurement operations; G2C
(Government-to-Citizens) — various types of electronic

administrative services to the population; G2G (Govern-
ment-to-Government) — data exchange through electronic
exchangers between government actors. This includes in-
ternal and interagency exchanges at the national level, as
well as exchanges between national, regional, and local
levels; C2C (Citizens-to-Citizens) — electronic auctions,
bulletin boards, etc.

5. By the place of receipt from the client's standpoint:
the first stage —conversion of a public service into electronic
form allows considering services from various positions
for the client. The second stage — creation of institutions
that work on the principle of a “single-window concept”,
but without the Internet. The third stage — publication of
information and interactive forms for receiving the service
on the portal of a public authority, the ability to download
and send these forms.

6. From the standpoint of involvement in the electronic
service: fully automated and partially automated; fully
automated; partially automated [20, p. 120-126].

2.2 Ukrainian experience in the development of electronic
administrative services

As for the development of criteria for the quality of admin-
istrative services in electronic form, there may be criteria
that are defined in the concept of development of the sys-
tem of providing administrative services by authorities, “which
should serve as a model for administrative services in
electronic form”. Such criteria are as follows: effectiveness;
timeliness; accessibility; convenience; openness; profes-
sionalism, etc. [24, p.18].

One of the primary areas of activity on public ser-
vices in developed countries has been the introduction of
information technologies for the provision of services. This
applies both to the digitalisation of individual services and to
the creation of web portals dedicated to public services [25,
p. 11]. The legal foundation for the development of a system
of administrative services using the capabilities of special
electronic data processing technologies has been laid a long
time ago. Thus, for citizens to exercise their constitutional
rights to free access to information on the activities of state au-
thorities, as well as to ensure the transparency and openness
of their activities, the Procedure for Publishing Information
on the Activities of Executive Authorities on the Internet
was adopted, approved by the Resolution of the Cabinet of
Ministers of Ukraine No. 3! and subsequently by the Law
of Ukraine No. 2939-VI “On Access to Public Information”
of January 13, 20112,

In 2004, a Draft National Target Programme for
Reforming Public Administration and Public Service for
2011-2015 was developed within the framework of inter-
national technical assistance, posted on the website of the
Centre for Adaptation of Public Service to the European

1. Resolution of the Cabinet of Ministers of Ukraine No. 3 “On the Procedure for Publishing Information on the Activities of Executive
Authorities on the Internet”. (2002, January). Retrieved from https://zakon.rada.gov.ua/laws/show/3-2002-%D0%BF#Text.
2. Law of Ukraine No. 2939-VI “On Access to Public Information”. (2005, June). Retrieved from https://zakon.rada.gov.ua/laws/

show/2709-15#Text.
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Union Standards (the Centre was established and operates
under the Main Department of Public Service of Ukraine,
in accordance with the Resolution of the Cabinet of Ministers
of Ukraine No. 485 of April 14, 2004), and containing mea-
sures for the transition of public authorities to paperless
(electronic) document management tools and building a
system for rendering electronic administrative services'.

As early as in 2010, the Order of the Cabinet of Min-
isters of Ukraine approved the Concept of E-government
Development in Ukraine, according to which, the purpose
of introducing e-governance is to create qualitatively new
forms of organising the activities of state authorities and
local self-government bodies, their interaction with citizens
and business entities by providing access to state information
resources, the ability to receive electronic administrative
services, apply to state authorities and local self-government
bodies using the Internet?.

The main document governing the activities con-
cerning the provision of administrative services in Ukraine
is the Law of Ukraine “On Administrative Services™?, which
defines the legal framework for the implementation of the
rights, freedoms, and legitimate interests of individuals and
legal entities in the field of administrative services. Accord-
ing to Article 1 of this Law, an administrative service (which
can be rendered in electronic form) should be understood
as the result of the exercise of power by the subject of
rendering administrative services at the request of an in-
dividual or legal entity, aimed at acquiring, changing, or
terminating the rights and/or obligations of such a person
in accordance with the law*.

In this regard, the Order of the Cabinet of Ministers
of Ukraine No. 386-p of May 15, 2013, which approved In-
formation Society Development Strategy in Ukraine’, de-
scribes the provision of electronic administrative services.
Thus, it is planned to ensure the efficiency and quality of
administrative services to the population and businesses
rendered using information and communication technolo-
gies; the creation of a system of electronic interaction of state
bodies; the creation of a unified state portal of administrative
services to ensure the provision of administrative services

by executive authorities, other state bodies, local self-gov-
ernment bodies to citizens and organisations®.

The entry into force of the Law of Ukraine “On
Administrative Services™’, laid the foundations and defined
the rules for the operation of the administrative services
sector, the development of administrative service centres
and the All-Ukrainian portal of administrative services. The
Law of Ukraine “On Administrative Services™, identified
ways to develop the system of administrative services.
This Law virtually created the basis for the development of
rendering electronic administrative services. To implement
this Law, state authorities started developing a legislative
framework for rendering electronic administrative services.
Thus, many regulations governing the maintenance of the
Register of Administrative Services were adopted’.

2.3 Ukrainian portals of electronic administrative services

In accordance with Article 17 of the Law of Ukraine “On
Administrative Services”, the provision of electronic ad-
ministrative services and access of subjects to information
on administrative services using the Internet are ensured
through the Unified State Portal of Administrative Services!®.
Effectively, the portal started working in March 2016. This
portal has become an official source of information on the
provision of electronic administrative services in Ukraine.
The information is placed on the portal by the Ministry
of Economic Development and Trade of Ukraine based
on information received from the subjects of rendering
administrative services and/or officials of state bodies, lo-
cal self-government bodies who have been granted the
corresponding access rights to the Unified State Portal of
Administrative Services''. In particular, Resolution of the
Cabinet of Ministers of Ukraine No. 13 of January 3, 2013,
established a mechanism for maintaining the Unified State
Portal of Administrative Services, which is conducted to en-
sure access of subjects to information on administrative ser-
vices using the Internet and constitutes the official source of
information on the provision of administrative services'.
The Unified State Portal of Administrative Services
provides as follows: access to information on administrative

1. Resolution of the Cabinet of Ministers of Ukraine No. 485 “On Establishment of the Centre of Assistance to Institutional Development
of Civil Service”. (2004, April). Retrieved from https://zakon.rada.gov.ua/laws/show/485-2004-%D0%BF#Text.

2. Order of the Cabinet of Ministers of Ukraine No. 649-p “On Approval of the Concept of E-governance Development in Ukraine”.
(2017, September). Retrieved from http://zakon2.rada.gov.ua/laws/show/2250-2010-%D1%80/ed20110926.

3. Law of Ukraine No. 5203-VI “On Administrative Services”. (2012, September). Retrieved from https://zakon.rada.gov.ua/laws/

show/2709-15#Text.
4. Ibidem, 2012.

5. Order of the Cabinet of Ministers of Ukraine No. 386-p “On Approval of the Information Society Development Strategy in Ukraine”.
(2013, May). Retrieved from https://zakon.rada.gov.ua/laws/show/386-2013-%D1%80#Text.

6. Ibidem, 2013.

7. Law of Ukraine No. 5203-VI “On Administrative Services”, op. cit.

8. Ibidem, 2012.

9. Resolution of the Cabinet of Ministers of Ukraine No. 1274 “On the Register of Administrative Services”. (2011, December).
Retrieved from https://zakon.rada.gov.ua/laws/show/1274-2011-%D0%BF#Text.

10. Law of Ukraine No. 5203-VI “On Administrative Services”, op. cit.

11. Order of the Cabinet of Ministers of Ukraine No. 718-p “On Approval of the Action Plan for the Creation of the Unified State Portal
of Administrative Services”. (2013, September). Retrieved from http://zakon3.rada.gov.ua/laws/show/718-2013-%D1%380.

12. Resolution of the Cabinet of Ministers of Ukraine No. 13 “On Approval of the Procedure for Maintaining the Unified State Portal
of Administrative Services”. (2013, January). Retrieved from http://zakon3.rada.gov.ua/laws/show/13-2013-%D0%BF.
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services provided rendered to subjects of appeal; access to
information on centres and subjects of rendering admin-
istrative services; search by keywords in the fields of the
description of administrative services; classification and
search for services by life situations and categories; down-
load of electronic application forms and other documents by
subjects of appeal that must be filled out and submitted for
receiving administrative services; submission of an online
application for public services; payment of the established fee
for the public services to be rendered, using electronic pay-
ment systems; tracking the stages of completion for docu-
ments on the provision of public services; tracking statistics
of visits; data protection (including personal data of sub-
jects of appeal) from unauthorised access, destruction, al-
teration, and blocking by implementing organisational and
technical measures, means, and methods of technical pro-
tection of information; delineation and control of access to
information that is on the portal, according to the powers of
users; registration of events that occur on the portal and re-
late to its security; presentation of the structure of information
resources and user-friendly Ukrainian-language interfaces.

In more detail, the specific features of operation of
the Unified State Portal of Administrative Services are
regulated by the Procedure for Maintaining the Unified State
Portal of Administrative Services No. 13 of January 3,2013".
In 2015-2016, the Unified State Portal of Administrative
Services was modernised: its interface became more conve-
nient to use (information on administrative services is sys-
tematised by topic), user authorisation using an electronic
digital signature was introduced, as well as the provision of
certain services of central executive authorities through the
Portal [26]. Currently, the portal holds all the information
necessary to receive a particular service. Effectively, the
portal resembles an electronic information bureau, where
for each particular service the information is collected regard-
ing the list of documents, the place where one can receive
this service, and the forms of documents approved by law.
Therefore, the creation of a Unified Portal of Administrative
Services should be generally considered as a call sign of the
first step towards the development of a full-fledged system
for rendering electronic administrative services. Notably,
along with the Unified State Portal of Administrative Ser-
vices, there is the Portal of State Electronic Services —iGov,
which was created in June 2015 by a team of volunteers with
the support of the E-Government Agency together with the
Ministry of Economy and the Presidential Administration.
The main purpose of creating this Portal was to obtain certif-
icates and documents in electronic form or pre-order them
without having to wait in line [11, p. 9].

The State Electronic Portal iGov can render three
types of services, namely: 1. Fully electronic service, i.e., the
process of ordering and receiving a service makes provision
for the exclusion of a citizen's contact with a state body;
2. Reduced visits to government agencies. Documents are
submitted to the state body in electronic form, but to receive
a decision, a citizen must come to the state body for a docu-
ment; 3. Electronic queue, i.¢., some services cannot be fully

implemented electronically. This applies, for example, to
the service of obtaining a passport or driving licence. Such
services make provision for the personal submission of
documents and the physical presence of a citizen in a state
body. However, in practice, such services force citizens
to spend a lot of time in a live queue, which is why an
electronic queue was created [12, p. 2477]. In this regard,
A .M. Bukhanevych noted that “in general, the idea of cre-
ating a portal iGov.org.ua deserves attention, but such a
portal should be a Unified State Portal of Administrative
Services, which should ensure the provision of electronic
administrative services. There are legal grounds for this,
which follow from the Law of Ukraine “On Administrative
Services” [15, p. 59].

The advantage of using iGov is that many volunteer
programmers are involved, who are engaged in spot devel-
opment of the Portal in their spare time, which saves an
extremely large amount of money, since this category of
employees is the most paid in any IT project. Taking the
cost of services as a basis, one can calculate the costs of de-
veloping one service on both portals. In this case, the portal
of public services iGov is cheaper, although this is not the
final cost, and it cannot be taken as the main one. However,
even if the cost of one service is within 20%, the picture
will not change because by its nature the Portal is built on
volunteering, hence will be less costly.

Furthermore, the iGov Public Services Portal has an
indisputable drawback in its activities, which is the lack
of legislative approval for working with this portal, since
volunteers agree to launch services in their regions. The
distribution of these services is uneven, and there is also
huge resistance from local authorities, who are often not
interested in implementing electronic services. A common
feature of these portals is that they are both designed to
simplify communication between citizens and civil servants,
making the process of ordering services simple and acces-
sible to all citizens of Ukraine, so one should factor in the
quantity of services ordered and received by citizens through
these portals.

An equally important indicator is the number of
services that were rendered through the portal. It is par-
ticularly noticeable that the iGov Public Services Portal is
the undisputed leader in this category. Despite the number
of services ordered and received in general, the portal
increases the number of customers using the services by an
average of 10-15% every month. This means that citizens'
trust in the portal is quite high. In addition, apart from the
number of services rendered, the quality of these services
is equally important according to the users' opinion. On the
iGov Public Services Portal, citizens can rate the service
rendered from 1 to 5, as well as leave a review on these
services. As for the Unified State Portal of Administrative
Services, it is completely impossible to evaluate the quality
of services rendered or leave a review, and there is also no
counter for the number of services rendered [16, p. 67].

At the same time, on September 27, 2019, the Min-
istry of Digital Transformation of Ukraine, together with

1. Resolution of the Cabinet of Ministers of Ukraine No. 13 “On Approval of the Procedure for Maintaining the Unified State Portal of
Administrative Services”. (2013, January). Retrieved from http://zakon3.rada.gov.ua/laws/show/13-2013-%D0%BF.
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Fedoriv and Spiilka design biiro, presented the digital state
brand “Diia”, where the Minister of Digital Transformation
Mikhail Fedorov announced the launch of a website and
applications for receiving public services online and stated
that the first services would be available by the end 0f 2019,
and that by 2022, 100% of public services can be received
online. Diia (“/lis” — abbreviation for “/lepxapa i s~ —
“State and 1) is a Ukrainian application for public services
developed by the Ministry of Digital Transformation of
Ukraine. This is a mobile application with digital documents
and a portal with public services. One of the first services
in the app was an E-driving licence and a certificate for
registration (logbook) of the vehicle. Diia is the start of
building a state in a smartphone. It is what Ukrainians dreamed
of — that the state should be efficient, almost invisible, not
create problems, but on the contrary be a convenient service.
Ukrainians will no longer need to spend time and nerves in
endless queues of administrative institutions [27].

As 0f 2021, the portal renders two types of services:
for citizens and for businesses. Citizens are provided with
the following services: digital passport; certificates and
extracts; environment; security, law and order; family;
pensions, benefits, and aid; transport; land, construction,
real estate; licences and permits; entrepreneurship. Thus,
for example, on April 15, 2020, the Cabinet of Ministers of
Ukraine adopted a resolution “On the Implementation of
the Pilot Project Regarding the Use of Electronic Display
of Information Contained in the Passport of a Citizen of
Ukraine in the Form of a Card, and Electronic Display
of Information Contained in the Passport of a Citizen of
Ukraine for Travel Abroad”. Electronic versions of the
ID card and passport are already accessible in the mobile
application “Diia”".

A digital passport is more reliable than a paper one
and no less reliable than a plastic one. Using an electronic
passport, one can travel by plane or train within the country,
receive postal services, and conduct banking operations.
One can also use their passport in the Diia mobile app
to confirm their age when buying cigarettes or alcoholic
beverages in the store. One can receive medical services,
hotel services, or present them to law enforcement agen-
cies. Using a digital passport, one can also use the library, get
communication services, enter administrative buildings,
and receive public services in the Centres for Administra-
tive Services, on the Diia portal, or to receive funds upon
returning goods. The passport data of every citizen who
has installed the Diia mobile application is securely pro-
tected. The mobile application does not collect or store
them, but only displays the information that is available
in the registers. All digital documents in the Diia mobile
application are valid only on the territory of Ukraine. A
foreign passport provides the same rights and opportunities

as a national one. If a citizen does not have a driving licence
or ID card, they can verify their identity using a foreign
passport, which is available in “Diia” [28].

Businesses are provided with the following services:
land, construction, real estate; licences and permits; trans-
port; medicine and pharmaceuticals; extracts and references;
business creation [29]. Based on the analysis of these three
portals, the state is faced with a choice: 1) to develop the
Unified State Portal of Administrative Services; 2) to adopt
a volunteer iGov Public Services Portal and continue de-
veloping it; 3) to create a promising portal that citizens and
businesses would use as a universal point of access to all
electronic public services according to uniform standards,
where everything is fast, express, and clear, where one can
receive the service on demand, and, subsequently, where
all departments would be united into a single convenient
and effective online system.

2.4 State organisations that provide various electronic
administrative services

At present, there are already many state organisations in
Ukraine that successfully provide a considerable number of
various electronic administrative services. Thus, for example:

1) electronic administrative services of the State Service
for Geodesy, Cartography and Cadastre of Ukraine, which
provide such services as ordering an extract from the State
Land Cadastre on a land plot; ordering an extract on the
standard monetary valuation of land; obtaining information
about the owners and users of land plots [30, p. 3];

2) electronic administrative services of the State Archi-
tectural and Construction Inspectorate of Ukraine: registra-
tion of a notice on the start of preparatory work; registration
of declarations on the start of preparatory work; registration
of a notice on the start of construction work; registration of
declarations on the start of construction work; registration
of declarations on the object readiness for operation (pilot
implementation in the Volynska Oblast) [13];

3) electronic administrative services of the Ministry of
Ecology and Natural Resources of Ukraine. In July 2015,
the first electronic service in the environmental sphere “Waste
Declaration” was presented (menr.in.ua). When rendering
this public service, an automated declaration form is pro-
vided to minimise errors in the process of filling it out. The
system contains an integrated online calculator for waste
indicators of a business entity. The business entity receives
information on the progress of consideration of the decla-
ration and its registration by e-mail [31];

4) electronic administrative services of the Ministry of
Economic Development and Trade of Ukraine. In Q4 2015, the
Ministry of Economic Development and Trade of Ukraine
launched the Unified State Portal of Administrative Services
for test operation (poslugy.gov.ua), which hosted the

1. Resolution of the Cabinet of Ministers of Ukraine No. 278 “On the Implementation of the Pilot Project Regarding the Use of
Electronic Display of Information Contained in the Passport of a Citizen of Ukraine in the Form of a Card, and Electronic Display of
Information Contained in the Passport of a Citizen of Ukraine for Travel Abroad”. (2020, April). Retrieved from https://zakon.rada.gov.ua/

laws/show/278-2020-%D0%BF#Text.
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first 15 electronic administrative services rendered by this
Ministry [7, p. 39];

5) electronic administrative services of the Ministry
of Justice of Ukraine. Currently, the number of electronic
services rendered by the Ministry of Justice of Ukraine is
the largest compared to other ministries and central executive
authorities. Through the Electronic Services Cabinet of the
Ministry of Justice of Ukraine (kap.minjust.gov.ua) visitors
are offered: obtaining documents online from State Registers
of the Ministry of Justice of Ukraine; electronic registration
actions in State Registers of Ukraine; search for information
in State Registers of Ukraine; use of electronic reporting
systems for persons engaged in specialised professional
activities; participation in electronic auctions of seized
property, etc. [32];

6) electronic services of the State Fiscal Service of
Ukraine. The State Fiscal Service of Ukraine is one of the
first bodies in Ukraine to develop electronic services and
services for taxpayers. The web portal of the State Fiscal
Service of Ukraine (sfs.gov.ua) hosts many electronic ser-
vices. The most popular services include Public Informa-
tion and Reference Resource, Electronic Taxpayer Cabinet,
Learn More about Your Business Partner, Verification of
the Single Taxpayer Certificate, Electronic Accounting,
Register of Policyholders, Cancelled Registration of VAT
Payers, Pulse, Online Declaration, Customs statistics,
Accredited Key Certification Centre, Electronic Customs,
Mass Registration Addresses [33, p. 231];

7) electronic services of the Pension Fund of Ukraine.
Electronic services that a user can get on the web portal
of the Pension Fund of Ukraine (portal.pfu.gov.ua) after
registration are as follows: receiving information from
personalised accounting (for working citizens); receiving
pension information (for pensioners); forming requests for
preliminary preparation of documents; the possibility of
filing complaints; making an appointment with the Fund's
specialists; receiving information about the status of pay-
ments of payers from the Pension Fund of Ukraine (for
legal entities and individuals-entrepreneurs) [8, p. 43-47].

At the regional level, local self-government bodies
and local executive authorities develop separate electronic
portals for rendering administrative services. For instance,
the Regional Virtual Office of Electronic Administrative
Services of the Dnipropetrovska Oblast; certain electronic
administrative services are rendered on the website of the
Centre for Administrative Services of the city of Ivano-
Frankivsk, etc.

As for the availability of professional personnel,
the introduction and implementation of electronic adminis-
trative services is impossible without the availability of a
suitable number of trained and qualified specialists in the
field of e-governance, which, for its part, is a component of
public administration. Training of such persons should be

aimed at reorienting the activities of government bodies,
at performing the main function in the form of rendering
administrative services, namely electronic administrative
services, requires a thorough analysis of their powers, improv-
ing the function and tasks that make provision for direct
communication with potential consumers of services. Fur-
thermore, for civil servants who are actively involved in
the provision of services, it is necessary that the centres
for retraining and advanced training of employees of state
authorities, local self-government bodies, state-owned en-
terprises, institutions, and organisations design continuous
professional development concerning the e-governance
issues, namely electronic administrative services.

It is important for the state to monitor training and
achieve an understanding of duties in the process of rendering
electronic administrative services by a civil servant and a
local government official. That is why the Kherson National
Technical University has developed a standard for training
specialists in the speciality “Electronic governance” of the
educational qualification level “Master” and licensed the
training of 25 people in full-time education. According to
the authors, the training of such specialists will contribute
to the development of a unified information space of Ukraine,
as well as improve relations in e-governance between the
state, businesses, and citizens, and facilitate socio-economic,
political, and cultural development of Ukraine.

A major step towards the development of electronic
services was the adoption of the Concept of Development
of System of Electronic Services in Ukraine in 2016', which
defines the principal areas, mechanisms, and stages of de-
velopment of an effective system for rendering administra-
tive and other public services in electronic form in Ukraine.
During 2016-2019, the Concept supported optimising the
procedures for rendering administrative services, as well
as implementing pilot projects to introduce the provision
of priority services in electronic form?. The authors of
this study fully agree that the development of the system
of rendering administrative services through information
and communication technologies directly depends on the
development of the system of rendering administrative ser-
vices in the country. At the same time, both digitalisation
and automation of unified and standardised administrative
services can increase the efficiency of government bodies'
activities in rendering administrative services to citizens [21].

CONCLUSIONS

The authors found that the best ways to stimulate the com-
pletion of the key objectives of electronic administrative
services in Ukraine are as follows: development of a step-
by-step strategy of public authorities on the introduction
of electronic services with monitoring of effectiveness and
demand by citizens; improvement of the quality of admin-
istrative services and their accessibility for citizens and

1. Order of the Cabinet of Ministers of Ukraine No. 649-p “On Approval of the Concept of Development of System of Electronic
Services in Ukraine”. (2017, September). Retrieved from http://zakon3.rada.gov.ua/laws/show/718-2013-%D1%380.

2. Ibidem, 2017.
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organisations and development of a system for evaluating the
quality of electronic administrative services; orientation of
public authorities to the interests of applicants; improvement
of the quality and efficiency of administrative processes by
focusing on the final result; increase in the transparency
of public authorities through the introduction of open elec-
tronic administrative services; creation of national industry
information systems, as well as improvement of administra-
tive processes in public authorities with the use of informa-
tion and telecommunications technologies; determination
of the rights, obligations, and responsibilities of the parties
and officials involved in the provision of electronic admin-
istrative services; reduction of opportunities for adminis-
trative discretion of decision-makers; parallel existence of
the centres of administrative services and unified licensing
centres with a clear delineation of the scope of their activ-
ities, as basic elements of infrastructure of administrative
services, which shall perform the confirmation function for
documents received by the citizens from the state registers
and databases; development of regional centres for the
provision of electronic administrative services to extend
service infrastructure of interaction between the subjects
of the services; reduction of costs in the interaction of citi-
zens and organisations with public authorities through the
introduction of e-government; public monitoring of public
authorities' performance of their assigned functions.

It was established that there are many legislative
and regulatory documents in Ukraine that provide an op-
portunity to implement various electronic administrative
services, for example:

— the Concept of Administrative Reform in Ukraine;

— the Law of Ukraine “On Administrative Services”;

—the Law of Ukraine “On Access to Public Information”;

— the Resolution of the Cabinet of Ministers of Ukraine
“On the Procedure for Publishing Information on the Ac-
tivities of Executive Authorities on the Internet”;

— the Resolution of the Cabinet of Ministers of Ukraine
“On Establishment of the Centre of Assistance to Institu-
tional Development of Civil Service”;

— the Resolution of the Cabinet of Ministers of Ukraine
“On Approval of the Procedure for Maintaining the Unified
State Portal of Administrative Services”;

— the Resolution of the Cabinet of Ministers of Ukraine
“On the Implementation of the Pilot Project Regarding the
Use of Electronic Display of Information Contained in the
Passport of a Citizen of Ukraine in the Form of a Card, and
Electronic Display of Information Contained in the Passport
of a Citizen of Ukraine for Travel Abroad”;

— the Order of the Cabinet of Ministers of Ukraine “On
Approval of the Concept of E-governance Development in
Ukraine”;

— the Order of the Cabinet of Ministers of Ukraine “On
Approval of the Concept of Development of System of
Electronic Services in Ukraine”.

The modern development of the information society
determines the widespread use of information and commu-
nication technologies in the public administration system,
in particular the introduction of e-governance in the field
of public administration in Ukraine, within which various
governance services are provided. Proper and effective
administrative and legal support of access to management
services and e-governance in Ukraine is an urgent need in
the context of the development of Ukraine as a democratic
and legal state, as well as the evolution of civil society, since
electronic administrative services, as a modernised process
of public administration and the degree of implementation
of its tasks, necessitate the activation of research on the
legal settlement of this issue.

Thus, a well-built system of electronic administra-
tive services in Ukraine will have a positive impact on the
development of the social state with influential civil society
institutions, especially on those issues where methods and
forms of interaction of public administration bodies with
citizens and business entities are of immense importance.

RECOMMENDATIONS

The value of the subject matter is shown in the fact that one of
the most critical issues of modern society is the development
and improvement of the level of participation of citizens
through information and communication technologies in
state affairs of Ukraine. Electronic administrative services,
as a modernised public administration process and the de-
gree of implementation of its tasks, necessitate the activation
of research on the legal settlement of this issue.
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IIerpo Bacuibosny Makyies

Kageopa icmopii ma meopii depoicasu i npasa
Yuisepcumem mumnoi cnpasu ma ginancis

Jninpo, Ykpaina

Amnppiii BikropoBuu Xpinoukin

Kagpeopa nionpuemnuymea, opeanizayii supoonuymea ma
meopemuunoi i NPUKIAOHOT eKOHOMIKU

Vrpaincoruii 0eparcasnuii Ximiko-mexnono2iuno2o yHisepcumem
JlHinpo, Ykpaina

I'anna OuexcanapisHa bainosa

Kageopa aominicmpamusnozo npasa, npoyecy ma adMiHicmpamusHoi OisibHOCHI
Jninponemposcokutl Oepicagruil yHisepcumen HYmMpIuHIxX cnpas
Hninpo, Ykpaina

Oaexcanap BacuaboBuy Tajagukin

Kagheopa 3acanvnonpasosux oucyuniin
JlHinponemposcokuil Oepacasruill yHigepcumen eHymMpIilHix cnpas
JHinpo, Ykpaina

CYUYACHA MOJEAB AEPYKABHOI BI/I.!(OHAB‘IO'I. CAY Kb B CICTEMI
OPT'AHIB AEP)KABHOI BAA AN YKPAIHN

AHoOTanis. Axmyanvuicms 00CAIOANCYBAHOT NPOONEMU 3YMOGLEHA HEODXIOHICMIO MEeOPemuUUHO20 OOIPYHIYBANHA MICYs
BUKOHABUO20 NPOBAONCEHHS Y CYUACHIU NPAsosiil cucmemi YKpainu ma QyHKYil 0epicasoi GUKOHAGHOL ClyancOu uo0o
3axuUCmy npas SpomMaosit i IPUOUYHUX 0cib, a makodc inmepecie kpainu. Memoio cmammi € po3podka cyuacHoi mooeni
AOMIHICMPAMueHOI OISLIbHOCE OP2AHIE OePAHCABHOT GUKOHAGHOL cycOU. TIposiOHUM MemoOoM OOCTIONCEHHS 3A3HAUCHOT
npoodremMu € MOOeno8anHs, Wo 00360ISAE PO32NAOAMU Y0 NPOOIEMY 5K YILLeCAPIMOGanULl ma iHghopmosanuil npoyec
pedhopmysanisi HAABHOT cucmemMu BUKOHABYO20 NPOBAOdCeHHs 6 YKpaini. Y cmammi poszensnymo OCHOGHI npudunu
NPOONIEMHUX CUmMyayiti y 6UKOHAGUOMY NPOBAONCEHHI MA 3ANPONOHOBAHO BUYEPNHI WIAXU IX GUPIUEHHS HA OCHOBI
CMPYKMypU Cy4acHoi 0epaircaHol 6UKOHAGHOL CyIHCOU, CIMBOPEHHS MEeOPEMUUHUX OCHO8 BUKOHABUO20 NPOBAOINCEHHS
Ma 6HeCeHHsi KOHKPEeMHUX 3MIH 00 YUHHO20 3aKkoHodascmea. Cmammsl 3 ’aC08y€e NPUHYUnU, QyHKYii ma noeHo8aNCen s
0epIHCasHOl BUKOHABYOT CIYHCOU 8 YKPAiHL, a MAKOIC BU3HAYAE PYHKYIOHATbHI 0COONUBOCTE AOMIHICIMPAMUEGHOL OISIbHOC
0peanie 0epicasHoi BUKOHABYOT CIYIHCOU Ma PO3KPUBAE 3MICT AOMIHICMPAMUBHO-NPABOBO2O CIANYCY OePICABHO20
BUKOHABYSL Y 3MIUUAHIT CUCTEMT RPUMYCO8020 BUKOHANHS piuenb. B Yrpaini we ne nposedeno komniekchux 0ocniodicetsb
0epoicasHol UKOHABUOL ctyacou 6 Yikpaini y smiwaniu cucmemi NPULHAMMS PilieHs, 3 AKYeHMoM Ha 0CoOnueocmsx it
peghopmysanus y naw yac ma gpopmyniosanni Konyenyii. Lle éusnauae axmyanvHicms yb020 00CIIONCEHHS, 11020 HAYKOBY
ma npaKmuyHy YiHHiCMb

KurouoBi ciioBa: suxonagua npoyedypa, deporcasnuil opean, npasa i c6o600u, adMiHicmpamuseHe npago
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CURRENT MODEL OF THE STATE EXECUTIVE SERVICE IN THE SYSTEM OF
PUBLIC AUTHORITIES OF UKRAINE

Abstract. The relevance of the problem under study is due to the need for theoretical justification of the place of executive
proceedings in the modern legal system of Ukraine and the functions of the state executive service to protect the rights of
citizens and legal entities, as well as the interests of the country. The purpose of the article is to develop a modern model
of administrative activity of state executive service bodies. The leading research method for this problem is modeling,

which allows us to consider this problem as a focused and informed process of reforming the existing system of executive
proceedings in Ukraine. The article presents the main causes of problem situations in executive proceedings and offers

comprehensive ways to solve them, based on the structure of the modern state executive service, creating the theoretical
foundations of executive proceedings and making specific amendments to the current legislation. The article clarifies the
principles, functions and powers of the state executive service in Ukraine, as well as defines the functional features of
the administrative activities of the state executive service bodies and discloses the contents of the administrative-legal
status of the state executor in a mixed decision enforcement system. In Ukraine is not yet comprehensive research on state
executive service in Ukraine in a mixed system of decision-making, with emphasis on the peculiarities of its reform in the
present period and the formulation of the Concept. This determines the relevance of this study, its scientific and practical value

Keywords: executive procedure, state body, rights and freedoms, administrative law

INTRODUCTION

The hallmark of a democratic society and the rule of law is:
the free and effective exercise by a person of his/her rights
and freedoms. Today, this statement is the axiom of modern
civilized progress [ 1]. Administrative law has a decisive role
to play in securing such a change. After all, administrative
law is a prerequisite and a means of functioning of public
power to ensure the rights and freedoms of the individual
and citizen through the execution of laws and other
legal acts of the country [2]. Ukraine as a legal state is
characterized not only by prevention of the violation of
legislation, human rights and freedoms, but also by making
of appropriate guarantees for the restoration of these rights.
Implementation of values of the western law tradition into
the national system of law and law education reforming is
crucial for the Ukrainian law science [3-4]. The burden of

making conditions for a sense of security for every citizen
rests with the judiciary. However, the decisions made by
the court without guarantees of their precise and timely
fulfillment, as well as the decisions of other state bodies,
lose all sense of the very existence and activity of the courts
and bodies producing the decisions [5]. The efficiency of
functioning and effectiveness of decisions of all branches
of state power, of course, depends on the full and timely
fulfillment of its decisions [6]. As S.O. Yakimchuk [7]
notes, the ability of the authorities to close the gap between
the proclaimed and the accomplished is not only the
shortest way to win the respect of their own people, but
also a powerful argument for bringing about proper law and
order in the country. The above has prompted the legislator
to adopt the Law on State Executive Service (1998)".

1. Law of Ukraine No. 376-XIV “On State Executive Service”. (1998, December). Retrieved from https://zakon.rada.gov.ua/laws/

show/202/98-%D0%B2%D1%80#Text.
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Until now, in Ukraine the executive of court decisions has
been entrusted to executive agents. The Law of Ukraine “On
State Executive Service” (1998)! marked the beginning of
a new stage of development of national executive proceed-
ings: the Institute of Executive was liquidated and a new
state service was created instead, giving it organizational,
financial and procedural autonomy — the state executive
service. Complementing the legal status of this service
was the provisions of the Law of Ukraine “On Executive
Proceedings” (2016)*. Today, the State Executive Service
is a structured, state-owned, law enforcement organization
that is part of the Ministry of Justice (2012)° and is
designed to ensure the implementation of state policy in
the field of enforcement of decisions. Based on the fact that
the state executive service is an integral part of executive
bodies, the activity carried out by it is, by its nature, by-
law. Accordingly, the state executive service is a specific
element of the state, which enforces decisions, ensures the
protection of human and citizens’ rights, and is of great
social importance for Ukrainian society. The actors of the
executive procedure in Ukraine are the SES bodies, state
and private executive agents, parties, representatives of the
parties, the prosecutor, expert, specialist, translator, actors
of the evaluation activity, who are endowed with procedural
personality and carry out their activity in order to enforce
the decisions. The stages of the executive procedure are
certain interrelated but relatively independent parts of
the executive procedure, separated from each other by
procedural decisions that unite a set of procedural actions
aimed at achieving the closest procedural goal. To improve
the regulation of the state executive service in Ukraine, we
propose amendments to current legislation.

1. MATERIALS AND METHODS

Philosophical, general scientific and special methods were
used in the research process. The dialectical method was
used in writing the entire study, and its application made
it possible to comprehensively analyze enforcement pro-
ceedings as an objectively existing phenomenon and identify
its specifics and features. The historical-legal method pro-
vided an opportunity to identify the patterns of the social
phenomenon of the state executive service and its evolution,
as well as the stages and current state of research of this
activity in the doctrine of administrative law. With the help
of formal-logical methods (analysis, synthesis, generaliza-
tion, abstraction, etc.) the definitions of definitions of the
state executive service are formulated, the norms of the
current legislation in this sphere are investigated, and the
necessity of making appropriate changes to the legislation of
Ukraine on administrative responsibility is substantiated.

The comparative legal method allowed to study
the norms of domestic legislation aimed at regulating
public relations in the field of enforcement proceedings
and compare them with the relevant legislation of other
countries in order to take into account this experience in
improving the current legislation of Ukraine and identify
determinant characteristics of state policy. The application
of the structural-system method allowed to single out a
group of subjects of executive proceedings in the general
system of subjects of this state activity, as well as admin-
istrative offenses in this area in the structure of committed
illegal acts. Statistical and sociological methods are used to
analyze and summarize empirical information related to
the research topic. The intersectoral nature of the study
led to the use of other scientific approaches: the organic
unity of theory and practice, methods of classification and
grouping, as well as forms and methods of enforcement
proceedings, modeling methods (to develop proposals for
improving enforcement proceedings), and hermeneutic
method. The rule of law as a principle of the State Execution
Service activity determined application of the axiological
approach, in particular, taking into account the provision
that “The human being, his/her fundamental rights and
freedoms are recognized as the fundamental values in
a civilized society” [8] and the implicit nature of human
rights, that are constantly being developed [9].

2. RESULTS AND DISCUSSION

There is a historical pattern characteristic of the Ukrainian
model of the SES regarding the change of its legal status as
an independent public administration body to the structural
part of the system of bodies of the Ministry of Justice of
Ukraine. During the period of independent Ukraine, the trans-
formation occurred several times. At the present stage of
its evolution, SES in Ukraine is in the status of part of the
system of bodies of the Ministry of Justice of Ukraine,
characterized by the definition of its legal status, mainly
at the level of by-laws, not laws of Ukraine. The SES in
Ukraine is defined as a vertically subordinated system of
state bodies in the status of departments, administrations
and divisions that are part of bodies of the Ministry of Justice
of Ukraine (2012)%, which is part of the state apparatus,
which directly and on behalf of the state performs its tasks
and functions, exercising state-governmental powers in the
field of enforcement of decisions.

Features of the national model of the state executive
service. The performance of the national executive service
is in contrast and far behind the performance of judgments
in Western Europe, accounting for 85% of the executive
of judgments and other jurisdictional decisions. Similar

1. Law of Ukraine No. 376-XIV “On State Executive Service”. (1998, December). Retrieved from https://zakon.rada.gov.ua/laws/

show/202/98-%D0%B2%D1%80#Text.

2. Law of Ukraine No. 1404-VIII “On Executive Proceedings”. (2016, June). Retrieved from http://search.ligazakon.ua/l doc2.nsf/

link1/T161404.html.

3. Order of the Ministry of Justice of Ukraine No. 512/5 “Instruction on the Organization of Enforcement of Decisions”. (2012, April).

Retrieved from https://zakon.rada.gov.ua/laws/show/z0489-12.
4. Ibidem, 2012.
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indicators in Ukraine, as we noted, are in the volume of
executed documents from 50 to 65%, and the amounts to
be recovered: from 18% to 40%. According to the figures,
the level of executive proceedings remains low. This
circumstance, as well as the inadequate level of regulatory
support for the activity of the State Executive Service of
Ukraine, make it necessary to scientifically develop prob-
lems of executive proceedings. In Ukraine, the fulfillment
of court decisions is vested by law in the state executive
service. The main task of the State Executive Service is
to determine timely, complete and impartial enforcement
of court decisions provided by law. However, it can be
seen from the above that the statistical analysis of the
current situation with enforcement of court decisions by
the state executive service, suggests only disappointing
conclusions and confirms the urgent need to reform the
system of enforcement of decisions taking into account the
realities of the current Ukrainian society and the effective
experience of foreign partners abroad. This state of affairs
with the enforcement of decisions not only worsens do-
mestic legal foundations, but also damages Ukraine’s
international reputation. Implementation of decisions of
the European Court of Human Rights (2011) [10] notes the
existence of major systemic shortcomings which give rise
to a number of repeated findings regarding violations of the
Convention for the Protection of Human Rights and Funda-
mental Freedoms!' that seriously undermine the rule of law.
Concerning Ukraine, these problems are related, in particular,
to the chronic nonfulfillment of national courts’ decisions.
The right to enforce a judgment is an integral part
of the right of access to a court provided for in Article 6
of the Convention for the Protection of Human Rights
and Fundamental Freedoms®. All previous reforms of the
executive system were cursory and did not produce the
desired results, as evidenced by statistics. Therefore, the
ongoing reform of the introduction of a mixed executive
system in Ukraine should be the historic stage in the
development of the executive system of judgments and
decisions of other bodies, which will dramatically change
the situation in this area for the better. The new Law of
Ukraine “On Bodies and Persons Enforcing Judgments and
Decisions of Other Bodies” (2016)° defines the principles
of activity of the state executive service, enhances legal
protection and guarantees of the performance of the
activity of state executive agents, determines the legal
status of private executive agents, regulates the procedures
for acquiring and suspending the right to implementation
of activities by private executors, establishes peculiarities
of financial support for the activities of private executors,
procedures for substitution of private executors, intro-
duction and maintaining the Unified Register of private
executors of Ukraine. Therefore, the issues of effective

legal protection and real restoration of violated rights and
legitimate interests at the present stage of state formation
of Ukraine are of primary, if not paramount importance.
Due to this special status, the court or other judicial body
renews the violated law by satisfying the requirements of
the interested party. To date, the overwhelming majority of
these requirements are met through special administrative
executive measures applied by the State Executive Service
of Ukraine.

In order to describe the administrative and legal status
of the state executive service, the content of a more general
concept — “state body”, is of fundamental importance, since
the executive service is an executive state body. And only
the disclosure of the common features inherent in all,
without exception, state bodies, allows analyzing the pecu-
liarities of the state executive service activity, in view of
its specificity. In the scientific and educational literature
different conceptions about the content of this concept are
covered. Adhering to the position of O.H. Predmestnikov [11],
a state body is a certain organized group of people, acting
in the relevant field, within the scope of its competence
and taking part in the exercising of certain state functions.
0.0. Olefir [12] defined state body as having its own
structure and organized by the state or directly by the people
a collective of civil servants, which is endowed with state
powers, has a peculiar structure to it, and performs state-
organizational, administrative, judicial and other functions,
according to its purpose. There are other approaches to
defining the concept of a state body, either emphasize the
close relationship of this concept with the concept of state
apparatus, or reveal specific features of a body of state.

It is fundamental that the public authorities, execut-
ing functions and tasks of the state, act on its behalf and
in its interests. Hence, there is a need to give these bodies
state power authorities, the presence of which allows them
to perform qualitatively appropriate activities. But we can-
not argue that only state bodies have power in one form
or another. As N.S. Horban [13] rightly pointed out, power
is not just a state concept. It must exist within any or-
ganized group. Another sign of public authority is the
appropriate legal means of ensuring the implementation
of acts adopted by the State through the use on its behalf
of appropriate measures of education, persuasion and en-
couragement. Such measures are widely used by public
organizations, but they differ in the level of importance
and social value, which are not peculiar to those applied
by public organizations (for example, awarding orders,
medals, conferring the honorary title of Ukraine, etc.). An
important feature of state-governmental authority is also
the presence of the right of the state body to protect against
violations acts issued by them on behalf and in the interests
of the state. In order to prevent and detect violations of

1. Convention for the Protection of Human Rights and Fundamental Freedoms. (1950). Retrieved from https://www.echr.coe.int/

Documents/Convention RUS.pdf.
2. Ibidem, 1950.

3. Law of Ukraine No. 1798-VIII “On Bodies and Persons Enforcing Judgments and Decisions of Other Bodies”. (2016, December).

Retrieved from https://zakon.rada.gov.ua/laws/show/1403-19#Text.
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the issued act, the state body performs supervisory and
control activities for the fulfillment of the requirements
of the legal act. All the above actions of state authorities
are obligatory in nature and are secured by its authority
and power. Thus, the most basic and special features of a
body of the state is its belonging to state apparatus and the
realization on behalf of the state of its functions. It is for
this purpose that it is vested with state-power authorities.
Taking into account all the considered special features of a
state body, we can say that it is part of the state apparatus,
which directly and on behalf of the state performs its tasks
and functions, exercising state-power in the relevant field
of state activity. We believe that such a definition of a
public authority allows it to be distinguished from other
organizations and to reflect its specificity.

The essence of the legal regime of executive pro-
ceedings and guarantees of human rights respect. The Consti-
tution of Ukraine (1996)' defines relevant areas for bodies
of the state. It means that certain types of state power,
within which these bodies perform functions of legislative,
executive and judicial activity. Functional definition of
executive power implies the separation of not only purely
executive activity, but also the functions of governance and
political leadership. The Conception of Administrative Re-
form in Ukraine (1998)* enshrines the concept of executive
power as one of the three branches of state power, which,
according to the constitutional principle of separation of
state power, is designed to develop and implement state
policy to enforce laws, manage public life, primarily the
public sector of economy. Thus, the issue of specifying
the content of the legal status of a state body needs further
solution. Having analyzed the general theoretical provisions
ofthe functioning of the state executive bodies, we consider
it possible and expedient to proceed to the analysis of the
specifics of the activity of the State Executive Service, to
which the Law of Ukraine “On Executive Proceedings” (1999)
mandates the enforcement of decisions of the court and
other jurisdictions. According to the Law of Ukraine “On
Executive Proceedings” (1999)* executive proceedings
were defined as the final stage of judicial proceedings and

enforcement of decisions of other bodies (officials) is a set
of actions of bodies and officials defined in this Law aimed
at enforcement of decisions of courts and other bodies
(officials) carried out on the grounds, within the powers
and in the manner determined by this Law, other normative
legal acts adopted in accordance with this Law, other
laws, as well as decisions subject to compulsory executive
under this Law. According to the Law of Ukraine “On
Executive Proceedings” (2016)° executive proceedings as
the final stage of judicial proceedings and enforcement
of judgments and decisions of other bodies (officials) are
defined as the set of actions provided for in this Law of
bodies and persons aimed at enforcement of decisions and
are carried out on the grounds, within the powers and in the
manner determined by the Constitution of Ukraine (1996)°,
this Law, other laws and regulations adopted in accordance
with this Law and decisions that according to this law are
subject to be enforced. Comparing the above two definitions,
we notice the main difference between them, namely the
definition of the Law of Ukraine “On Executive Proceed-
ings” (1999)”— a set of actions of bodies and officials, and
in the Law of Ukraine “On Executive Proceedings” (2016)%,
is the set of actions bodies and persons defined in this Law.

The peculiarity of the current legal status of the
state executive service is that it is enshrined in several
normative acts of different legal force, some of which
contradict each other. Such normative legal acts are the Laws
of Ukraine “On Bodies and Persons Enforcing Judgments
and Decisions of Other Bodies” (2016)°, “On Executive
Proceedings” (2016)'°, where the organizational and legal
foundations of the activity of the State Executive Service
of Ukraine have been formed. The Cabinet of Ministers
of Ukraine (2014)" has approved the regulation on state
executive service as part of the Ministry of Justice of
Ukraine. The status of the state executive service as a body
of executive power is also enshrined in the Presidential
Decree of April 6, 2011, which approved the Regulation on
the State Executive Service of Ukraine!?. This Regulation
(2011)" defines that the State Executive Service of Ukraine
is the central executive body, whose activity is directed

1. Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254k/96-sp#Text.
2. Decree of the President of Ukraine “On measures to implement the Concept of Administrative Reform in Ukraine”. (1998, September).

Retrieved from https://zakon.rada.gov.ua/laws/show/810/98#Text.

3. Law of Ukraine No. 783-XIV “On Executive Proceedings”. (1999, June). Retrieved from https://zakononline.com.ua/documents/

show/206001 _ 562902.
4. Ibidem, 1999.

5. Law of Ukraine No. 1404-VIII “On Executive Proceedings”. (2016, June). Retrieved from http://search.ligazakon.ua/l_doc2.nsf/

link1/T161404.html.
6. Constitution of Ukraine, op. cit.

7. Law of Ukraine No. 783-XIV “On Executive Proceedings”, op. cit.
8. Law of Ukraine No. 1404-VIII “On Executive Proceedings”, op. cit.
9. Law of Ukraine No. 1798-VIII “On Bodies and Persons Enforcing Judgments and Decisions of Other Bodies”. (2016, December).

Retrieved from https://zakon.rada.gov.ua/laws/show/1403-19#Text.

10. Ibidem, 2016.

11. Resolution of the Cabinet of Ministers of Ukraine No. 442 “On the Optimization of the System of Central Executive Bodies”. (2014,
September). Retrieved from https://zakon.rada.gov.ua/laws/show/442-2014-%D0%BF#Text.
12. Decree of the President of Ukraine No. 385/2011 “Regulations on the State Executive Service of Ukraine”. (2011, April). Retrieved

from https://zakon.rada.gov.ua/laws/show/385/2011#Text
13. Ibidem, 2011.
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and coordinated by the Cabinet of Ministers of Ukraine
through the Minister of Justice (2012)" of Ukraine, is part
of the system of executive authorities and provides for the
implementation of state policy in the field of enforcement
of decisions of courts and other bodies. The main tasks of
the SES of Ukraine according to this regulatory act are:

1) implementation of state policy in the field of
organization of enforcement of decisions;

2) making proposals on the formation of state policy in
the field of fulfillment of decisions;

3) ensuring timely, complete and impartial fulfillment
of decisions according to the procedure established by law;

4) exercising educational work concerning fulfillment
of decisions.

According to paragraph 1 of the Model Regulation
on administrations of the State Executive Service of the
Main Territorial Departments of Justice of the Ministry of
Justice of Ukraine the Autonomous Republic of Crimea, in
the regions, in the cities of Kyiv and Sevastopol (2016)?,
the Office of the State Executive Service of the Main Ter-
ritorial Departments of Justice of the Ministry of Justice
of Ukraine in the Autonomous Republic of Crimea, in the
cities of Kyiv and Sevastopol are bodies of state executive
service, which is part of the system of bodies of the
Ministry of Justice of Ukraine, reports to the Department
of state executive service of the Ministry of Justice of
Ukraine (2016) and is a subdivision of the main territorial
departments of the Ministry of Justice of Ukraine in the
Autonomous Republic of Crimea, in the regions, in the
cities of Kyiv and Sevastopol. According to Art. 8 “Legal
Status of Employees of State Executives Service Bodies”
of the Law of Ukraine “On Bodies and Persons Enforcing
Judgments and Decisions of Other Bodies” (2016)° state
executors, heads and specialists of bodies of the state
executive service are civil servants. The characteristics
of the Ukrainian model of the state executive service as a
public authority will be influenced by the peculiarities of
the national model of the civil service. According to Ye.V.
Grainer [1], one of the main criteria that influence the
peculiarities of the formation of the civil service model is
the specificity of the historical development of the country
concerned. This includes the development of national
science and practice of state-building, as well as the
experience of borrowing or influencing other states in public
administration. There is no doubt that historical, political,
social, economic and cultural events are different in each
country. This forms a unique society that also influences
the activities of government officials — civil servants.

Another aspect, stresses Ye.V. Greyner [1], who defines the
peculiarities of the civil service model, is the specificity of
the legal system. Taking into account the rather significant
difference in the conceptual issues of different legal systems,
this accordingly influences the nature of the institution
building of the civil service, and especially its normative
and legal regulation. And finally, this scholar concludes,
the last important factor characterizing the peculiarities of
the model of the civil service is the specificity of the state
structure of a certain country.

The above features should be reflected in the legal
regulation of the civil service. It makes sense to develop
a general legal act that would combine the provisions of
constitutional, administrative, labor, pension, financial, in-
ternational and other law with the existing legal framework
on civil service. Such an act may be the Civil Service Code
of Ukraine*. It should be a comprehensive codification act
that integrates the rules of the abovementioned areas of law.
The structure of the Civil Service Code should be divided
into two parts: general and special. In general, it is proposed
to reveal the following provisions: the concept of public
service; goals, objectives, functions and principles of the
civil service; types of public service; the concept of “civil
servant”, “position”, “official”; classification of positions;
rights, obligations and restrictions on the civil servant’s
rights, general principles of formation, implementation and
termination of public-service relations; ethics of behavior
(code); guarantees for a civil servant; management of the
civil service; basic principles of financing; general princi-
ples for assessing the professional achievements of civil
servants; responsibility of civil servants. In the special
part of the Civil Service Code’®, a number of laws of the
appropriate types of public service should be placed, each
according to the following scheme: peculiarities of for-
mation, implementation and termination of public-service
relations; peculiarities of assignment of class ranks, grades etc.;
sources of financing; principles, technologies, procedures
for evaluating the professional achievements of civil servants.

Considering the proposed scheme of placement of
legal norms defining the legal status of the civil service
and considering that the SES in Ukraine is a type of public
service, we consider it possible to propose to supplement
the Law of Ukraine “On Bodies and Persons Enforcing
Judgments and Decisions of Other Bodies” (2016)¢ with a
separate section of the SES, in accordance with the appro-
priate layout scheme. In view of the above, the Ukrainian
model of state executive service in the public authority
system will be defined by the following criteria: specificity

1. Order of the Ministry of Justice of Ukraine No. 512/5 “Instruction on the Organization of Enforcement of Decisions”. (2012, April).

Retrieved from https://zakon.rada.gov.ua/laws/show/z0489-12.

2. Order of the Ministry of Justice of Ukraine No. 1183/5 “On Approval of Typical Provision on Department of State Executive Service

of the Principal Territorial Administrations of Justice of Ukraine in the Autonomous Republic of Crimea, in regions, cities of Kyiv and
Sevastopol”. (2016, April). Retrieved from http://zakon2.rada.gov.ua/laws/show/z0617-16/paran9#n9.
3. Law of Ukraine No. 1798-VIII “On Bodies and Persons Enforcing Judgments and Decisions of Other Bodies”. (2016, December).

Retrieved from https://zakon.rada.gov.ua/laws/show/1403-19#Text.

4. Civil Code of Ukraine. (2003, June). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15#Text.

5. Ibidem, 2003.

6. Law of Ukraine No. 1798-VIII “On Bodies and Persons Enforcing Judgments and Decisions of Other Bodies”, op. cit.
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of the historical development of Ukraine, namely the de-
velopment of national science and practices of state forma-
tion, experience of borrowing or influence of other states
in the course of public administration; specifics of the legal
system; specifics of the state order. Taking into account
scientific conclusions by Ye.V. Greyner [1] and the current
legal framework for the activity of the state executive ser-
vice we can describe its modern national model as a traditional
bureaucratic (career or closed) model, since it is based on
legislation developed on the basis of the Constitution of
Ukraine (1996)" in the light of national traditions, practice
of state-building, modern reforming the economic and
political system, material and financial capabilities.

However, today, with the development and reform
of the Institute of Enforcement of Judicial Authorities by
leading scientists and practitioners who have paid attention
to issues of executive proceedings, its definition and content,
itis considered that the national model of the state executive
service and executive proceedings defined by law no longer
corresponds to their practical nature, due to modern problems
of their inefficiency. The laws being currently in force do
not contain a definition of the state executive service, which
has a negative impact on the definition of the legal status
of the state executive service. Taking into account the new
historical conceptual stage of the development of the leg-
islation on executive proceedings and the practices of its
implementation, in our view there is a need for capital
regulation of it at the level of a codified act, namely the
Criminal and Executive Code. In the Criminal and Executive
Code, in Chapter 3 “General Provisions on Bodies and
Persons Enforcing Judgments and Decisions of Other
Bodies” (2016)?, the first chapter proposes to include the
chapter on state executive service, in which the concept of
the state executive service will be enshrined. Prior to the
adoption of the Executive Code, we propose to accumulate
and systematize at the legislative level the rules governing
SES activities in a separate section of SES in the Law of
Ukraine “On Bodies and Persons Enforcing Judgments and
Decisions of Other Bodies” (2016)°. The wording of the
rules under the subdivision should be taken into account
that the SES can now be defined as a state body that is
part of the system of the Ministry of Justice of Ukraine
appointed to enforce decisions of courts and other bodies
under the legislation of Ukraine.

One of the key terms in the formulation of the
concept of state executive service is the term “service”.
Today, the State Executive Service uses the term “service”
with sufficient conviction. In our view it can be justified
by the following: first, the service, as a social concept, is
used in the State Executive Service to determine the nature

and type of people’s activities, reflecting the fact of social
division of labor; secondly, the service is sometimes referred
to as structural units (Department of State Executive Service
of the Ministry of Justice of Ukraine (2016), which in-
cludes the department of enforcement of decisions; ad-
ministrations of the state executive service of the main
territorial departments of justice of the Ministry of Justice
of Ukraine in the Autonomous Republic of Crimea, regions,
cities of Kyiv and Sevastopol consisting of departments
of enforcement of decisions; district, district in cities,
urban (cities of regional level), city-district, inter-district
departments of state executive services of the relevant
territorial departments of justice) (Ministry of Justice of
Ukraine, 2012)*; thirdly, by the term “service” we mean an
independent agency (unit).

Legal entity of the state executive service as a
participant of executive proceedings. One of the most
meaningful activities of people, as well as society, is
service. This is confirmed by the conclusions of the scholar
P.Ya. Stelmashchuk [5], who noted that the concept of
“service” is used differently: as a type of human activity,
as a social-legal institute, as a system of special bodies of
the state, as a spiritual activity. The service consists in the
management, implementation of state activities, ensuring
of governance, social and cultural service to people. A
special type of service is the public service. In the context
of the State Executive Service, the concept of “service”
reveals the essence of the system of special bodies of the
state, which are intended to execute decisions of courts
and other bodies, as well as — the type of activity of state
executors aimed at executing the relevant decisions. The
above points out that the state executive service implements
one of the most important types of state activity in forming
a professional nucleus in order to fulfill the state’s tasks
in the implementation of the function of protection of
human rights and freedoms and to ensure timely, complete
and impartial enforcement of decisions provided by law.
Therefore, when characterizing the public executive
service, we should keep in mind that it provides socially
useful activity, which, in our opinion, should be regarded
as intellectual and aimed at the objective realization of
rights, freedoms and legitimate interests as a human
being, and society as a whole. An important aspect of this
service is that it is a public administration body within the
Ministry of Justice of Ukraine (2012)°, which has to do
with the implementation of a single state policy in the field
of enforcement of decisions.

Considering the content of the Regulation on the
State Executive Service of Ukraine (2011)¢, it is necessary
to pay attention to the tasks facing the SES, namely:

1.Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254x/96-sp#Text.
2. Criminal and Executive Code of Ukraine. (2016, June). Retrieved from https://zakon.rada.gov.ua/laws/show/1129-15/ru/ed20170407#Text.

3. Ibidem, 2016.

4. Order of the Ministry of Justice of Ukraine No. 512/5 “Instruction on the Organization of Enforcement of Decisions”. (2012, April).

Retrieved from https://zakon.rada.gov.ua/laws/show/z0489-12.
5. Ibidem, 2012.

6. Decree of the President of Ukraine No. 385/2011 “Regulations on the State Executive Service of Ukraine”. (2011, April). Retrieved

from https://zakon.rada.gov.ua/laws/show/385/2011#Text.
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1) implementation of state policy in the field of organi-
zation of executive of decisions;

2) making proposals on the formation of state policy in
the area of executions of decisions;

3) ensuring timely, complete and impartial imple-
mentation of decisions in accordance with the procedure
established by law;

4) implementation of educational work on executions
of decisions.

The purpose of the activity of the State Executive
Service is to ensure the activity of fulfillment the decisions
of the courts and other bodies in accordance with the
laws of Ukraine. This means that it provides for tasks of
a particularly significant nature, that is, characterizing the
state executive service, in our opinion, it is necessary to
proceed from the place occupied by the professional activity
of state executors in solving the tasks that lie before them.
According to the current legislation, the general principles
of the activity of the state executive service and private
executors are defined equally. Thus, according to Art. 3
of the Law of Ukraine “On Bodies and Persons Enforcing
Judgments and Decisions of Other Bodies” (2016)' the task
of the state executive service bodies and private executive
agents is timely, complete and impartial enforcement
of decisions, the execution of which is provided by law.
According to Art. 4 “Principles of activity of bodies of
state executive service and private executors’ activity of
bodies of state executive service and private executors is
carried out in compliance with the principles: 1) rule of
law; 2) legality; 3) independence; 4) fairness, impartiality
and objectivity; 5) the obligation to execute decisions;
6) dispositiveness; 7) publicity and openness of executive
proceedings and their fixation by technical devices; 8) the
reasonableness of the terms of executive proceedings;
9) the proportionality of measures of enforcement of deci-
sions and the volume of requirements for decisions. There
is no consolidated legal rule at the level of the law, which
would collect all the legal acts defining the legal status
of the SES, this service rights. Being aimed at fulfilling
an important function in the mechanism of the state, the
activity of employees of the state executive service should
receive decent legal regulation at the level of the law, and
taking into account the accumulation of a critical mass of
legal rules governing executive proceedings at the level of

the codified law — the Criminal and Executive Executive
Code®. The above points to the conclusion that SES is a
state organization that must ensure the proper protection
of citizens’ rights. It is possible to enroll it in the law
enforcement forces of Ukraine. The State Executive Service,
being part of the Ministry of Justice system, is also part of
the country’s executive branch.

CONCLUSIONS

Human rights implementation provides for the courts
activity efficiency, including the necessity of the court’s
decision execution. Courts’ decisions execution is the
guarantee of the human rights implementation. The State
Executive Service fulfills this task in Ukraine. Taking into
consideration that the State Executive Service is the body
of the State Executive Power and should act only within
the scope and in manner provided for the law, the national
legislation on the executive proceeding stands in need for
the improvement through its codification. The Executive
Code of Ukraine, including suggested provisions mentioned
above, should be adopted. To improve the regulation of the
state executive service in Ukraine, we propose amendments
to current legislation, namely:

1) to adopt of the Concept of development of the
state executive service in Ukraine, which would define
the goals, objectives, methods of achieving them and
prospects of organizational and legal support of the state
executive service, as well as amendments to the Law of
Ukraine “On Bodies and Persons Enforcing Judgments and
Decisions of Other Bodies” (2016) by supplementing it
with a separate section “State Executive Service”, the rules
of which will define goals, objectives, functions, rights and
responsibilities of the state executive service in Ukraine;

2) to adopt of the Executive Code of Ukraine, which
should provide a section “General provisions on bodies
and persons executing court decisions and other bodies
decisions”, the first chapter of which we propose to define
the chapter on state executive service in Ukraine to which
it is proposed to move the above rules that determine the
legal status of the state executive service in Ukraine. It is
the state executive service, while restoring the violated
rights and freedoms that should ensure the inevitability of
property and other legal responsibility of dishonest debtors
in civil and economic circulation.
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METHODOLOGICAL FOUNDATIONS OF LEGAL EDUCATION REFORM IN
UKRAINE: SCIENTIFIC PARADIGM AND MODERN CONTEXT

Abstract. The study investigates the current state and defines the methodological foundations for improving the practical
training of lawyers in the context of reforming legal education by establishing the features of legal regulation of legal
education and its role in the state system, identifying the main problems of modern legal education, as well as analysing
foreign experience in practical training of specialists in the field of law. The study uses general scientific and special
legal methods of scientific cognition, including comparative legal, philosophical and functional methods, dialectical
and formal legal methods of cognition, method of analysis and synthesis. The paper established that the professional
training of future specialists in the field of law is currently described by a disparity between the theoretical knowledge and
practical skills of law graduates, which complicates their adaptation to practical work. The authors of this study proved
that the reform of the legal training system through increasing its practical orientation, determining the state needs of
legal personnel of various educational levels, internationalisation of higher education, introduction of new specialisations
in accordance with the needs of various spheres of legal practice, should become the basis for the development of legal
education in Ukraine. Attention was focused on the need to optimise the system of training legal personnel mainly through
the introduction of new teaching methods, the approval of new educational standards, considering the corresponding
progressive foreign experience in this field, provided that the accumulated experience, traditions, and principles of
Ukrainian higher legal education are preserved, thereby ensuring the development of future specialists with stable
practical skills of law enforcement activities. It was found that in the context of the reform of legal education, it is
important to establish such requirements for the educational process that would ensure that students master not only a
minimum amount of knowledge, but also practical skills because practical training of students is a mandatory component
of the educational and professional programme for obtaining an educational degree. In particular, it is necessary to
reorient the content and orientation of educational works of applicants for legal education, which should be focused not
only on repeating or reproducing theoretical material, but also on solving specially developed practical situations. The
issue of increasing the duration of internships and effective cooperation between educational institutions and employers
is also important. Improving the effectiveness of training specialists in the field of law through a proportional ratio of
theoretical and practical content of the educational process in legal specialities is aimed at modernising the higher legal
education model in Ukraine

Keywords: higher education, specialists in the field of law, practical skills, legal practice, competence-based approach
to training lawyers

INTRODUCTION

Education is a strategic resource for improving people's
welfare, ensuring national interests, and strengthening the
authority and competitiveness of the state in the interna-
tional arena. At the same time, one of the most important
keys to success in the process of building a state governed
by the rule of law in Ukraine, humanising socio-economic
relations, forming new life orientations of the individual,

is a high-quality legal education, that is, the training of
educated, highly moral, highly qualified practising special-
ists in the field of law, who have a deep sense of respon-
sibility for the fate of the country and its socio-economic
prosperity. Thus, there is currently next to no sphere of
functioning of society and the state that could do without
specialists in the field of law.
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In recent years, the leading approach to determining
the quality of education has become the competence ap-
proach, which allows fully focusing on the identification of
the results of training of a future specialist, including in the
field of law. At the same time, the competence approach to
understanding the quality of higher education is most often
combined with the development concept, which helps
develop the criteria for the quality of higher education that
meet the modern goals of professional education, as well as
the requirements of society, the individual, and the labour
market [1, p. 43-44]. Thus, according to the Standard of
Higher Education in Speciality 081 “Law” for the First
(Bachelor's) level of Higher Education, approved by the
Order of the Ministry of Education and Science of Ukraine
No. 1379 dated 12.12.2018', the general competences of a
graduate of legal specialities include, among other things,
the ability to apply knowledge in professional activities in
standard and individual non-standard situations, the ability to
work independently, as well as work in a team of colleagues
in the speciality. For its part, special (professional, subject)
competences in the field of law according to the Standard
include, in particular, the ability to apply knowledge in prac-
tical activities when modelling legal situations, the skills
of logical, critical, and systematic analysis of documents,
consulting on legal issues.

The specific feature of legal science as a field of pro-
fessional activity is that theoretical knowledge and prac-
tical skills in it are interrelated and closely intertwined.
Practical training of students is a mandatory component of
the educational and professional programme for obtaining
an educational degree [2, p. 15]. Immersion in a particular
professional reality becomes an important experience on
the path to obtaining a higher legal education. However, the
problem of professional training of future lawyers is man-
ifested in the disparity between theoretical and practical
frameworks in favour of the former, while practical skills are
increasingly valued, and the adaptation of a graduate lawyer
to practical work is becoming increasingly more difficult.

The analysis of recent research and publications
demonstrates constant attention to the issue of legal educa-
tion from the standpoint of its development in the context
of modern challenges, functions performed, and defining
the main tasks. Scholars such as Yu.H. Barabash [3],

0O.A. Bilichak [4], I.B. Ivankiv [5], K.O. Kalachenkova [6],
V.V.Komarov [1],N.S. Kuznetsova [7], R.A. Maidanyk [8],
O.V. Petryshyn [7], V.S. Ryzhykov [2], O.Ya. Rohach [9],
V.Ya. Tatsii [1], and others, have devoted their studies to the
issues of modernising the model of higher legal education
and training of professional lawyers Therewith, considering
the close interrelation between legal theory and practice,
their influence on the development of the professional culture
of bearers of the legal profession, further scientific study
requires the issue of practical content of the educational
process in legal specialities in order to increase the
effectiveness of training specialists in the field of law.

The purpose of this study was the identification of
methodological foundations for improving the practical
training of lawyers in the context of reforming legal educa-
tion, which is a mandatory component of the corresponding
educational and professional programme, by establishing
the features of legal regulation of legal education and its role
in the state system, identifying the main issues of modern
legal education, as well as analysing foreign experience in
practical training of specialists in the field of law.

1. MATERIALS AND METHODS

The research methodology was determined by its purpose
and involved identification of the methodological foun-
dations for improving the practical training of lawyers in
the context of reforming legal education, which is a man-
datory component of the educational and professional pro-
gramme for obtaining an educational degree. For this study,
the regulatory framework was drawn up by the Law of
Ukraine “On Education™, the Law of Ukraine “On Higher
Education™, the Law of Ukraine “On Scientific and Tech-
nological Activities™, Standard of Higher Education in
Speciality 081 “Law” for the First (Bachelor's) level of
Higher Education, approved by the Order of the Ministry
of Education and Science of Ukraine®, Draft concept of legal
education development, published by the committee of the
Verkhovna Rada of Ukraine on Education, Science, and
Innovation® etc. The study used general scientific and special
legal methods of scientific cognition. The main method was
comparative legal method, which allowed identifying and
analysing various approaches to the practical training of
specialists in the field of law. Philosophical and functional

1. Order of the Ministry of Education and Science of Ukraine No. 1379 “On Approval of the Standard of Higher Education in Speciality
081 “Law” for the First (Bachelor's) level of Higher Education”. (2018, December). Retrieved from https://mon.gov.ua/ua/npa/pro-

zatverdzhennya-standartu-vishoyi-osviti-za-specialnistyu-08 1-pravo-dlya-pershogo-bakalavrskogo-rivnya-vishoyi-osviti.
2. Law of Ukraine No. 2145-VIII “On Education”. (2017, September). Retrieved from https://zakon.rada.gov.ua/laws/show/2145-19/

ed20170905#Text.

3. Law of Ukraine No. 561556-VII “On Higher Education”. (2014, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1556-

18#Text.

4. Law of Ukraine No. 848-VIII “On Scientific and Technological Activities”. (2015, November). Retrieved from https://zakon.rada.

gov.ua/laws/show/848-19/ed20151126#Text.

5. Order of the Ministry of Education and Science of Ukraine No. 1379 “On Approval of the Standard of Higher Education in
Speciality 081 “Law” for the First (Bachelor's) level of Higher Education”, op. cit.

6. Draft concept of legal education development. (2020, November). Retrieved from http://kno.rada.gov.ua/news/main_news/75465.html.
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methods allowed outlining the prerequisites for the de-
velopment of an effective mechanism for improving the
professional training of lawyers and identify the interrela-
tion of its elements.

The dialectical method of cognition accompanied
the entire research and enabled the consideration of trends
in the development and improvement of educational stan-
dards, expanding opportunities for cooperation, and exchang-
ing experience between Ukrainian and foreign educational
structures in the context of reforming legal education. The
use of the dialectical method of cognition allowed con-
sidering the main features of the most effective teaching
methods that develop the future lawyer's creative thinking,
ability to solve complex practical situations, analyse current
legislation and the practice of its application. The formal
legal method was applied upon the analysis of general and
special competences of a graduate of legal specialities, which
provide an opportunity to apply knowledge in professional
activities.

Among other methods of research of the subject
under study, the method of analysis and synthesis was used,
which helped investigate the correlation of theoretical and
practical content of the educational process in legal spe-
cialities in order to increase the effectiveness of training
specialists in the field of law. The presented scientific ideas
of the authors in the context of the modern development of
legal education include targeted, methodological, content,
legal, and effective components.

2. RESULTS AND DISCUSSION

2.1 Legal regulation of legal education and its role in the
state system

The legislation of Ukraine on higher education is based
on the Constitution of Ukraine' and consists of the laws
of Ukraine “On Education™, “On Higher Education™,
“On Scientific and Technological Activities™ and other
regulations, international treaties of Ukraine concluded in
accordance with the procedure established by law. Thus,
in particular, the Law of Ukraine “On Higher Education”
establishes the main legal, organisational, financial grounds
for the functioning of the higher education system, creates
conditions for strengthening cooperation between state
bodies and business with higher education institutions on
the principles of autonomy of higher education institutions,

combining education with science and production to pre-
pare competitive human capital for high-tech and inno-
vative development of the country, self-fulfilment of the
individual, ensuring the needs of society, the labour market
and the state in qualified specialists.

According to Paragraph 5, Part 1, Article 1 of the
Law of Ukraine “On Higher Education™, higher education
constitutes a set of systematised knowledge, competences
and practical skills, ways of thinking, professional, ideo-
logical, and civic qualities, moral and ethical values, other
competences obtained in a higher educational institution
(scientific institution) in the corresponding field of knowledge
for a certain qualification at the higher education levels,
which are higher in complexity than the level of full general
secondary education. For its part, the foundation of the legal
profession and the key to the professional competence of a
lawyer is a legal education. As O.Ya. Rohach fairly noted,
law is a social regulator of public life, which is developed
and functions through the consciousness and will of the
people [9, p. 26]. Therefore, the level of development of any
legal system is largely determined by the legal awareness of
the people who create it professionally [7, p. 424; 10, p. 266].
The main basic source of professional legal consciousness
in modern civilised society is higher legal education.

The social importance and role of legal education
in the state system was further emphasised by the judicial
reform. The Constitution of Ukraine considers higher legal
education as qualification requirements for candidates for
judicial positions. In particular, Article 127 of the Constitution
of Ukraine® indicates that a citizen of Ukraine, not younger
than thirty and not older than sixty-five years, who has a
higher legal education and at least five years of professional
experience in the field of law, is competent, virtuous, and
speaks the state language can be appointed to the position of
ajudge. Similar requirements for higher legal education are
established in Article 148 of the Constitution of Ukraine’
for judges of the Constitutional Court of Ukraine. That
is, the Fundamental Law of Ukraine clearly linked legal
education, predominantly its content, with an important
constitutional function — the function of justice, which
constitutes a virtual confirmation of the special mission of
legal universities for the functioning of the state mechanism
in terms of implementing the principle of justice [3].

1. Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80/

ed19960628#Text.

2. Law of Ukraine No. 2145-VIII “On Education”. (2017, September). Retrieved from https://zakon.rada.gov.ua/laws/show/2145-19/

ed20170905#Text.

3. Law of Ukraine No. 561556-VII “On Higher Education”. (2014, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1556-

18#Text.

4. Law of Ukraine No. 848-VIII “On Scientific and Technological Activities”. (2015, November). Retrieved from https://zakon.rada.

gov.ua/laws/show/848-19/ed20151126#Text.

5. Law of Ukraine No. 561556-VII “On Higher Education”, op. cit.

6. Constitution of Ukraine, op. cit.
7. Ibidem, 1996.
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2.2 Main problems of modern legal education

Admittedly, in the conditions of modern transformations,
an important task is to ensure the quality of legal education
[11, p. 68]. This is evidenced by the draft concept for the
development of legal education published by the Commit-
tee on Education, Science, and Innovation of the Verkhovna
Rada of Ukraine'. In particular, it notes that the goal of
legal education includes the development of competences
necessary for understanding the nature and functions of law,
the content of theoretical foundations (doctrines), principles,
and basic legal institutions, the application of law, as well
as the limits of legal regulation of public relations.

Although in many cases purely theoretical training
at law faculties is critically disconnected from the content
and level of practical knowledge that should be useful to
a young lawyer, provided that he or she holds their first
position, as well as the fact that representatives of legal
professions are in no way involved in the formation of cur-
ricula, determining the content and methods of teaching
academic disciplines and certifying applicants for a master's
degree in law, the authors of the Draft Concept for the
Development of Legal Education focus on the practical
orientation of legal education, which is consistent with the
provisions of the Constitution of Ukraine? on professional
legal aid (Articles 131-132), professional activity in the field
of law (Article 127) and the legal profession (Article 131).
Therefore, the main task should be to ensure that the state
standard of the speciality is filled with such content that
would meet the above constitutional requirements. When
developing the standard of education and the standard of
educational activity, one should consider both the amount
of knowledge and competences that persons engaged in
professional legal activities should possess, and the require-
ments for the personal qualities of such persons in terms of
the ability to freely shape their professional position in
difficult legal situations [3].

Notably, in 2018, the expert group on legal education
of the Directorate for Human Rights, Access to Justice
and Legal Awareness of the Ministry of Justice of Ukraine
conducted a study aimed at determining the knowledge,
skills, and abilities of graduates of law faculties or higher
educational institutions. The results of this study are im-
portant in for the development of the national policy of
the Ministry of Justice of Ukraine and the Ministry of
Education and Science of Ukraine, and can also serve as
the basis for higher education institutions to change their
educational programmes and curricula, increase the re-
quirements for the functioning of the internal system of
ensuring the quality of education [12]. 41 law firms, 2 non-
legal companies, and 33 central state executive authorities
took part in this survey. One of the main problems of legal
education, according to experts, is the discrepancy between
the knowledge and skills of graduates of law faculties and

higher educational institutions to the needs of the legal
market [12], since a considerable number of respondents
expressed dissatisfaction with the quality of training of
young lawyers.

A number of legal education issues were also high-
lighted in the so-called “White Paper on the Reform of
Ukrainian Legal Education” [13], including, most impor-
tantly, the lack of a unified state standard in the legal field,
imperfect curricula, organisation of lectures and seminars,
writing scientific papers, including dissertations, unsatis-
factory (insufficient) practical component of the educational
process.

Thus, the development of a high-quality and prac-
tical aspect of legal education is hindered by the current
presence of numerous theoretical courses and at the same
time the lack of disciplines that teach students practical
skills in the curriculum of training specialists in the field of
law and a low degree of cooperation between institutions of
professional legal education and enterprises (institutions,
organisations). This leads to one of the constant problems
for graduates — the lack of practical skills acquired. Repre-
sentatives of the legal business also focus on the problem
of training lawyers [14, p. 614], stating that graduates of
legal institutions of higher education mostly do not even
have primary practical skills. Thus, in higher educational
institutions for training specialists in the field of law,
which are non-profit organisations created to engage in
educational activities in accordance with curricula and state
educational standards [15], conventional forms of training
usually take place, that is, lectures and seminars (practical)
classes, which, however, are not always filled with infor-
mation reflecting trends and processes that take place in the
field of law enforcement [8, p. 112].

Although teaching has started engaging students in
direct discussion with the teacher, this is not yet an estab-
lished practice in educational institutions, where “as usual”
lectures are held with an article-by-article breakdown of
regulations, and then — a survey on theoretical issues at
a seminar. Notably, the material on certain legal subjects
is better absorbed upon modelling problem situations, pre-
paring corresponding documents, reviewing the practice of
activities (decisions) of national and international courts,
summarising the legal conclusions of the Supreme Court,
as a result of which practical law enforcement skills are de-
veloped in students along with skills for critical and system-
atic thinking. It is quite obvious that the article-by-article
theoretical study of legislation is better learned inde-
pendently; at the same time, the teacher is responsible for
explaining the nuances, existing problems in certain areas,
as well as monitoring the assimilation of the material. After
all, education should focus on the development of skills
and abilities, and not just knowledge, but with the caveat
that narrowing the role of education exclusively to meet

1. Draft concept of legal education development. (2020, November). Retrieved from http://kno.rada.gov.ua/news/main_news/75465.html.
2. Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80/

ed19960628#Text.
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the requirements of the employer should also be evaluated
critically [5, p. 75].

Admittedly, a lawyer should receive a basic founda-
tion of essential legal knowledge and skills that should be
inherent in both a lawyer and a judge or a civil servant [16,
p- 803]. At the same time, it is necessary to understand that
in Ukrainian universities, for the most part, based on the
results of training, a graduate has broad universal knowl-
edge, but, at the same time, lacks mastery of specifics in a
particular field of law enforcement. This, for its part, does
not meet the requirements of the legal services market, the
main need of which nowadays is the presence of an in-depth
special legal knowledge and professional competences [17].

2.3 Foreign experience in practical training of specialists
in the field of law

One of the means to solve these issues is to borrow progres-
sive foreign experience in this area, provided that the accu-
mulated experience, traditions, and principles of Ukrainian
higher legal education are preserved. Thus, in Germany, the
system of professional training of lawyers makes provision
for the development of legal practitioners [18]. For this,
students study law in two stages: after the first (theoretical)
stage, they take an exam to test their knowledge in the most
important professional disciplines, and the person is awarded
the qualification “Candidate of Legal Science”; after the
second (practical) stage, students take an exam that demon-
strates the knowledge and skills acquired during practice, and
according to its results, the graduate gets the opportunity to
apply for the position of a judge. After the exam, a young
specialist in the field of law can also choose to work as a
prosecutor, notary, lawyer, etc. At the same time, the term of
study at the university is usually four years, and the training
programme makes provision for practical training in the
judiciary, mastering basic negotiation skills, conducting
conciliation procedures, mediation, interrogation techniques.
The duration of practical training in the civil or criminal
court, in the prosecutor's office, in the executive authority
should not be less than three months, and for an advocate
lawyer — not less than nine months [6]. In the UK, higher
legal education is also two-stage: three-year university
studies and one-year or two-year practical training (LPC)
to obtain the status of a lawyer. Studying at the university
is practical in nature, students are focused on future work
in certain firms. Furthermore, after receiving diplomas, one
must complete an internship in a law firm (training con-
tract/pupillage) [6]. In other words, obtaining a legal edu-
cation in European countries is more practically oriented,
compared to studying in legal specialities in Ukraine.
Legal education in the United States is also consid-
erably focused on instilling sustainable law enforcement
skills in future professionals. For this purpose, special teach-
ing methods proven by practice — the methods of Langdell
and Socrates — are widely used. Most often, the Langdell
method is chosen (the method of considering a court case),

which lies in focusing on the primary sources of legislation,
methods of analysing a court case, and legal interpretation
of case law [19]. The Socratic method is also used, when
a student is invited to discuss a court case, express their
thoughts on the order of its consideration and the court's de-
cision. Having completed the cycle of such classes, lectures
are held that allow summarising the theoretical knowledge
gained during the training [4, p. 64].

The development of practical law enforcement skills
in the United States is ensured by attracting students to work
in law clinics. Furthermore, it is common practice for law
school students, mostly senior students, to get a job in law
firms as a “summer lawyer” during the holidays. The most
successful students of law schools are engaged in prepa-
ration of reviews of judicial practice. As a rule, every law
school has a periodical that publishes such reviews. Therefore,
gifted students are often invited to the editorial boards of
such journals. After completing their training, such special-
ists are in great demand in the labour market [20, p. 148].

Thus, the development of legal education in Ukraine
by reforming the system of training lawyers, considering the
experience of training specialists in the field of law in the
USA and European countries, should focus on increasing
its practical orientation, developing scientifically sound
forecasts of state needs of legal personnel of various ed-
ucational levels, internationalisation of higher education,
introduction of new specialities in accordance with the needs
of various areas of legal practice, etc. It is appropriate to
improve the practical training of lawyers by approving new
educational standards, expanding opportunities for coop-
eration, exchanging experience between Ukrainian and
European educational structures, etc.

2.4 Main areas for improving the level of practical training
of lawyers
As an effective model for acquiring practical skills, ap-
plicants for higher legal education can use the experience
of the National School of Judges of Ukraine in training
judges, employees of court offices, in particular regarding
the active use of interactive teaching methods (mini-lecture,
discussion in small groups, role-playing game, etc.). In
this aspect, it is advisable to introduce binary classes more
widely in higher education institutions, which would be
conducted together by a teacher and a part-time practitioner.
Such a combination of the practical experience of one of
the teachers and the deep theoretical knowledge of the
second teacher would help increase the level of practical
training of applicants for higher legal education. Thus, in
particular, in the Draft Concept for the Development of
Legal Education', it is assumed that to ensure that students
obtain practical skills, the scientific and pedagogical staff
of law schools should be equipped with at least 20% of
teachers-practitioners.

An important area for improving the level of prac-
tical training of specialists in the field of law is also the

1. Draft concept of legal education development. (2020, November). Retrieved from http://kno.rada.gov.ua/news/main_news/75465.html.
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introduction and activation of legal clinics in higher education
institutions, which provides an opportunity for law students
to directly apply and assimilate the acquired knowledge in
all areas of legal practice and teach them to navigate the
legal profession. At the same time, as a rather progressive
trend, one can also consider the organisation of various law
schools of a purely practical designation, which provide
practical training for young lawyers to work in a particular
field of legal practice. Thus, one of the most successful
projects in Ukraine in this area, according to the general
recognition of the legal market, is Legal High School —
a project created by legal business specialists who know
exactly all its needs, first of all the requirements for the
quality of personnel training [17]. Only the best lawyers-
practitioners, specialists in their field — experienced partners
of law firms, restructuring specialists, judicial lawyers, tax
consultants, chief lawyers of multinational and large
Ukrainian companies — are involved in teaching at Legal
High School. However, the responsibility for high-quality
training of future lawyers should admittedly be assigned
primarily to higher education institutions that are licensed
by the state to train specialists in the speciality 081 “law”.

An important vector of reforming legal education,
in particular in terms of its organisational component, is the
problem of passing academic and pre-graduate internships
because in most cases students must independently take care
of the place of internship, and the requirement to submit
reports on passing is often just a formality. Therefore, to
strengthen the practical component during the master's
programme, it is mandatory to complete an industrial in-
ternship of at least 30 credits of the unified credit transfer
system, which in time terms is approximately one academic
semester. Thus, it is currently important to introduce some
elements of dual education in the training of lawyers,
combine the efforts of higher education institutions and
practical structures in the reform of higher legal education
by concluding cooperation agreements with law offices,
law associations, notaries, etc. and engage in on-the-job
training and internships on their bases.

When preparing applicants for higher education at
the Master's level of higher education, it is also apt to form
a selective block of academic disciplines for a particular
speciality in educational and professional programmes,
giving preference to those academic disciplines that would
contribute to the development of practical skills and abilities.
In general, as for the list of academic disciplines that are
taught at law faculties, it is worth noting that their number
and diversity is a positive indicator. However, this can be
considered as a positive feature, provided that the student
has the right, at their discretion, to choose both a speciality
in the subject area and particular training courses of interest
to them. In this context, the problem of imperfection of
working curricula, which are compiled and approved based
on curricula by educational institutions, and thanks to which
the educational process is organised, becomes of particular
importance.

In the end, the curriculum is a statutory document
that defines the scope of disciplines, the sequence of their

teaching/study, the forms of conducting training sessions,
and the forms of monitoring the assimilation of material.
As noted in studies of the state of higher legal education
in Ukraine, the curricula of law faculties are currently
“overloaded” with non-legal disciplines, i.e., those that
have nothing to do with law and the practice of its appli-
cation. The problematic nature of this situation manifests
itself upon comparing the curricula of European legal edu-
cational institutions with the curricula of the corresponding
Ukrainian universities (institutes, faculties). The authors of
the study pointed out that the curricula of European, in partic-
ular German universities comprise mandatory and optional
disciplines, which are 100% purely legally oriented. But
the curricula of Ukrainian educational institutions contain
exclusively compulsory subjects, and 58% of them do not
haveany orhaveavery indirectrelation to law [ 13]. Therefore,
the need to fill the educational process with disciplines that
are maximally related to law would considerably increase
the effectiveness of training specialists in the field of law,
who would not only be in demand by employers, but would
also be capable of performing any tasks in the field of law.

CONCLUSIONS

The process of development of the rule of law state should
be based on the dynamic development and close inter-
relation of legal theory and practice, their impact on the
development of the professional culture of the bearers of
the legal profession. To date, Ukraine experiences some
issues concerning the practical training of future lawyers,
primarily caused by the specific features of the organisation
of the legal education system, the specific features of rec-
ognising their professional “suitability” for practical work,
as well as the low level of interaction between educational
institutions and employers.

Overcoming the substantial gap between legal edu-
cation and social practice should be carried out based on a
competence model for training lawyers. Strengthening the
practical orientation of training is associated with com-
bining the training of applicants for legal education with
professional activities in the formats of volunteering, pro-
viding free legal aid, legal clinics, internships, etc. At the
same time, the modernisation of legal education based on
a competence-based approach and the strengthening of the
practical component in the training of lawyers should not
lead to the rejection of fundamental higher legal education.
In any case, the main focus in the process of reforming
legal education in Ukraine should be placed primarily on
changing approaches to teaching academic disciplines,
using the most effective teaching methods that develop the
future lawyer's creative thinking, ability to solve complex
practical situations, analyse current legislation and practice
of its application.

To introduce an effective component of the educa-
tional process in the training of specialists in the field of law,
itis necessary to reorient the content and aim of educational
works of applicants for legal education, which should be
focused not only on repeating or reproducing theoretical
material, but also on solving specially developed practical
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situations that are as close as possible to the realities of law
enforcement activities. The issue of increasing the duration
of internships or introducing two-stage training of lawyers
and effective cooperation between educational institutions
and enterprises (institutions, organisations), following the
example of European countries, also remains important. In
any case, in the context of reforming legal education, it is

important to establish such requirements for the educational
process that would ensure that students master not only a
minimum amount of knowledge, but also practical skills.
It is the search for a balanced approach to the ratio of the-
oretical and practical content of the educational process in
legal specialities that will considerably increase the effec-
tiveness of training specialists in the field of law.

(1]
(2]
(3]

[19]
[20]
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Haranis Mukoaaipua Ilapxomenko

Biooin meopii deporcasu i npasa

Inemumym odepoicasu i npasa imeni B.M. Kopeyvkoco HAH Yxpainu
Kuis, YVxpaina

Tersina CraniciaaBiBua [logopoxna

Kadgheopa meopii oepoicasu i npasa

JIvgicvKutli mop2osenvbHo-eKOHOMIUHUL YHIgepcumem
JIvsis, Vkpaina

Tersina IBaniBHa Tapaxonua

Biooin meopii depoicasu i npasa

Incmumym Oepoicasu i npasa imeni B.M. Kopeyvroco HAH Yxpainu
Kuis, Ykpaina

Jlronmusia MuxaiiniBHa AHIpYyciB
Kacgpeopa npasa

VYuieepcumem Kopons /lanuna
leano-@panxiscok, Yrpaina

JIoamuiaa MukosaaisBaa Mo3zoaok-boanap

Kageopa npasosux ma ingpopmayitinux mexnonozii
XmenbHuybKuil incmumym coyiaibHux mexuonoeii Biokpumozo
MINHCHAPOOHO20 YHI8EpCUmemy po3eUmKy IH00UuHY « YKpainay
Xmenvnuyvkuil, Yepaina

IIPOBAEMI FOPUANYHOI HAYKU B KOHTEKCTI CYYACHMX
AEPXKABOTBOPUMX ITPOLIECIB B YKPAIHI: BUKAVKIN I 3ABAAHHSI

AHoOTaWis. Y cmammi 0ocniodiceno npobiemu IpUOUUHOL HAYKU 8 KOHMEKCMI CYHACHUX 0EPHCABOMEOPHUX NPOYeCis 8 YKpaini
uepes npuzMy KOHCmumyyitinoi peghopmu ma 3ade3neuents. KOHCmumyyitinozo npasonopsoxy. Haeonoweno, wo oomicio 3
OCHOBHUX NPUYUH CYCNITLHO-NONIMUYHOT KPU3U, EKOHOMIYHUX He2apazoig i COYIaIbHO20 pespecy € HeOOCKOHALE 3aKOH00ABCIBO,
sIKe 4acmo He 8ionosioac nompedam YKpaincbkozo CycnilbCmed, €6PONeUCbKUM RPUHYURAM [ MIJICHAPOOHUM cmanoapmam. 3
[HWO20 OOKY, 04eBUOHUM MA ICMOPULHO RIOMEEPONHCEHUM € MOU harm, wo nputtHsmms Ho6oi Koncmumyyii abo énecenms 3min
00 YUHHOT MA Y OOCKOHANLEHHS 3AKOHOOABCMBA Came CODOIO He O3HAYAE PEaTlbHO20 NPABONOPSOKY. binbuie Hidic ueepmb cmonimmsi
Vikpaina sanuwaemocsi 6 cmani nepexionoi oepoicasu. 3a3Haveno, wjo OYiHKa 6NAUGY KOHCMUMYYILIHO2O 3AKOHO0A8CMEd,
sike 0OYMOBTIOE NPAKMUYHO 6CT pepopmu 8 0epicasi, GUABUNA MAKI 11020 NPIopUmMemu: CmMeopeHHst CNPUSMAUBUX YMOS OJIsL
opmysansi HOBO20 KOHCIUMYYITIHOZ0 (0EPIACABHO20 MA CYCNITLHO20) YCMPOIO; BUSHAUEHHSLYMO8 DOPMYBAHHS HOBOT CUCTEMU
CKOHOMIUHUX BIOHOCUH, 3AKPINICHHS HOBUX NPUHYUNIE OP2aHi3ayil | (DYHKYIOHYBAHHS OePIHCABHO20 MA CYCNIIbHO-NOMIMUYHO20
arcummsl,; haxmuune eminenust 6 socummsi nonodcerb OCHOBHO20 3aKOHY; NOOANbLULA KOHCIUMYYIOHATI3AYIs YCIX eleMeHmis
npagosoi cucmemi; GU3HAHHS ABMOPUMEMY HOPM MINCHAPOOH020 npasd. L1000 ocmantbo2o 3a3Ha¥eHo, Wo NPo2oNouleHi 6
Koncmumyyii' YVkpainu npasosi ioei, Hopmu i npuHyunu, nojiojiceHHst npo npasa ma ce0000u IHOOUHU | 2PDOMAOSHUHA MAIOMb
8IONOBIOAMU MIJICHAPOOHUM cmanoapmam, aodxce cmasuiu dienom Paou €sponu, Yrpaina essina na cebe 30608 s:3amHs
IMnIeMennysamu €6PONeCbKi CIMaHOapmu npas IoounuU, eepxosencmesa npasa ma oemoxpamii. Came sminu 00 Koncmumyyii
Vkpainu marome 3abesnewumu moii gynoamenm OemMoKpamuuHux 3vin i noOy0osu €6ponelicbkoi 0eMOKPamuyHoi Kpainu,
KUl 003601UMb po30ydysamu YKpainy sK He3anedicHy €8pOnelicbKy 0epacasy, 0e KodiceH YKpaiHeyb mamume C60€ 2ioHe
micye ma Oyde giouyeamu cebe 3axuujeHuM. 3pobieHo GUCHOBOK, WO CYHACHIU IOPUOUYHIL HAYYL NPUMAMAHHA HASIGHICTb
HUBKU HAYKOBUX MEMOOON0IUHUX NIOX00I6, WO 0a€ 3MO2Y 8CeDIUHO NiOitimu 00 OOCHIONCEHHs NPasa ma 3aKOHOOA6CMEA Y
pisHux sumipax. Lle 06’ ekmueno 0OyMOGIIOEMbCL NOCMIUHUM YCKIAOHEHHM CYCRITbHUX GIOHOCUH, 30KPEMA MINCHAPOOHUX,
ma sumazae o6itbuL 2TUOOK020 3 SACYBaAHHS 3Micnty Yiel kame2opii ma nepcnekmug it nodanvuiozo possumky. Lleti npoyec 6yoe
eexmusHUM TuLe 8 MOMY 6UNAOKY, IKUO GIH 30IUCHIOEMbCSL I3 6PAXYEAHHAM Cneyuiku npasa i, 6I0N0SIOHO, NPUHYUNIE 1020
NI3HAHHA. Be3cyMHIGHUM 3aTULAEMbCSE MAKOJIC Me, WO Juue MemoooL02iuHO 0OTPYHMOBAHI OOCTIONCEHHS npaa 0adynbs
3Moey cihopmyeamu Yinicry GHYmpiuHb0 Y32004CeHy Meopiio npasa, sKka modice Oymu 3acmoco8anad 6 meopii depaicasu i npasa,
THWUX 235X NPAsd, a MAKONC 8 X00T OEPICABHO-NPABOBO20 PO3GUNIKY, 30Kpema i 6 YKpaini

KurouoBi ciioBa: koncmumyyitino-npasosuil nopsiook, npasosa pe@opma, cucmema 3akoOH00asCmed, 0epiHCaAHO-NPABOGe
sA6Uwe, KOHCMUMYYitina pegopma
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PROBLEMS OF LEGAL SCIENCE IN THE CONTEXT OF MODERN
STATE-BUILDING PROCESSES IN UKRAINE: CHALLENGES AND TASKS

Awnorauisi. The article examines the problems of legal science in the context of modern state-building processes in Ukraine
through the prism of constitutional reform and ensuring the constitutional order. It is emphasised that one of the main
causes of the socio-political crisis, economic unrest and social regress is imperfect legislation, which often does not
meet the needs of Ukrainian society, European principles and international standards. On the other hand, it is obvious
and historically confirmed that the adoption of a new Constitution or amendments to the current and improvement of
legislation does not in itself mean a real law and order. For more than a quarter of a century, Ukraine has remained in a
state of transition. It is noted that the assessment of the impact of constitutional legislation, which determines almost all
reforms in the state, revealed the following priorities: the creation of favourable conditions for the formation of a new
constitutional (state and social) system; determining the conditions for the formation of a new system of economic relations;
consolidation of new principles of organisation and functioning of state and socio-political life; actual implementation
of the provisions of the Basic Law, further constitutionalisation of all elements of the legal system; recognition of the
authority of international law. Regarding the latter, it is stated that the legal ideas, norms and principles proclaimed in the
Constitution of Ukraine, provisions on human and civil rights and freedoms must meet international standards, because
by becoming a member of the Council of Europe, Ukraine has committed itself to implement European human rights
standards, the supremacy of law and democracy. It is the amendments to the Constitution of Ukraine that should provide
the foundation for democratic change and the construction of a European democracy that will allow building in Ukraine
an independent European state, where every Ukrainian will feel dignified and protected. It was concluded that modern
Jurisprudence is characterised by a number of scientific methodological approaches, which allows a comprehensive
approach to the study of law and legislation in different dimensions. This is objectively due to the constant complication
of social relations, including international ones, and requires a deeper understanding of the content of this category and
the prospects for its further development. This process will be effective only if it is carried out taking into account the
specifics of law and, accordingly, the principles of its knowledge. There is also no doubt that only methodologically sound
research of law will allow forming a holistic internally consistent theory of law, which can be applied in the theory of state
and law, other areas of law, as well as in the course of state and legal development, including in Ukraine

KurouoBi ciioBa: constitutional legal order; legal reform, system of legislation, state-legal phenomenon, constitutional reform

INTRODUCTION
One of the prerequisites for the functioning of the modern  requires scientific and methodological support. Today, the
state, the transformation of state-power relations is the  Ukrainian state and its legal system are experiencing a
legal support and the relevant legal order, which, in turn,  period of comprehensive reforms due to the need to overcome




the deep socio-economic and political crisis. In general,
the reform of the state system is still far from complete
and needs scientific and methodological support and
support. First of all, it should be noted that the basis of
any transformation in the field of state-building and law-
making is legal reform in general and constitutional reform
in particular [1].

Constitutional reform is the most important state and
legal phenomenon, which is a set of legal, organisational
and political measures taken to qualitatively change the
current or adopt a new Basic Law of the state and on its
basis — the gradual renewal of all legislation in the state and
the state itself [2]. Within the framework of constitutional
modernisation there is a dynamic renewal of social rela-
tions, their modification is provided in accordance with the
constitutional goals, principles and norms. In this aspect,
constitutional modernisation can be seen as a concept close
in essence to the concept of “constitutional reform”, the
content of which contains all the diversity of constitutional
transformations, implemented in different forms, by dif-
ferent methods and means. This process is the content
of the legal order. It is at the level of the Constitution of
Ukraine as the Basic Law of society and the state that the
fundamental legal principles and norms that determine
the order of organisation and functioning of all branches
(legislative, executive and judicial) and institutions of state
power, as well as the interaction of society, individual and
state are constituted. Therefore, the fundamental task of the
Ukrainian state is to modernise the domestic legal system,
to bring it into line with international and European
standards [3; 4].

After all, it is known that its progress will depend on
the extent to which legal regulation will meet the objective
needs of the socio-economic development of society and
the state. In this aspect, it is important to ensure the constitu-
tional order. At present, Ukraine is at the stage of improving
the main provisions of the Constitution of Ukraine!, as
some of its provisions do not meet the objective needs of
the development of Ukrainian society, remain declarative
due to the lack of a mechanism for their implementation.
However, it seems that the main cause of the socio-political
crisis, economic unrest and social regress is the constitution
and legislation, which do not meet the needs of Ukrainian
society, European principles and international standards.
On the other hand, it is obvious and historically confirmed
that the adoption of a new Constitution or amendments
to the current and improvement of legislation does not in
itself mean a real law and order. For more than a quarter
of a century, Ukraine has remained in a state of transition.

According to many scholars, until recently, attempts
to carry out legal reforms in Ukraine were aimed primarily
at consolidating the power of those who were at the helm of
the state. Democratisation of society, protection of human
rights, interests of the country were not in the forefront

and were not aimed at legal reform. The main thing was
to gain power to control financial flows. Reforms were
prepared behind the scenes, without widespread discussion
in society. Legal reforms have not been tied to socio-
economic transformations, without which they were not
carried out properly.

In constitutional and legal research on this issue,
the term “constitutional reform” refers not only to partial
changes in the constitution but also a change in the
foundations of social order, and, depending on the position
on changing the constitution, these changes are not always
considered progressive. From the standpoint of the very
“existence” of constitutional reform, it is necessary to
have socio-economic, political, organisational, legal and
spiritual preconditions for its implementation. Thus, con-
stitutional reform should be considered as a process that
acquires holistic systemic characteristics as a result of
the interaction of socio-economic, political, legal and
other processes, the systemic properties of which arise in
the process of such interaction. This allows identifying
the various links between constitutional reform and the
external environment in which it takes place. In addition,
this must take place in the paradigm of modern law, which
must be constitutional in its essential dimension.

It should be emphasised that the constant develop-
ment of public relations requires appropriate changes not
only in the Constitution of Ukraine and legislation, but also
in all elements of the social, including state and legal systems.
In addition, the issue of completing reforms and filling the
constitutional content of the constitutional provisions that
define Ukraine as a democratic, social, legal state, where
a person is the highest social value, where his rights and
legitimate interests are respected, remains relevant. This
issue is attracting more and more attention in the framework
of modernisation of the national legal system and harmon-
isation of Ukrainian legislation with international and
European law. The reformed Basic Law must comply with
generally accepted international standards, principles and
requirements of international human rights law, as well as
take into account the recommendations and conclusions of
the European Commission for Democracy through Law
(Venice Commission), the Parliamentary Assembly of the
Council of Europe, developments and trends of the modern
constitutionalism.

1. TRANSFORMATION OF THE METHODOLOGY
OF MODERN LEGAL SCIENCE

Today’s realities pose a number of problems to legal science,
the effective solution of which directly depends on the
philosophical and methodological ability of this science. In
addition, the processes that characterise the modern type of
civilisation—anew planetary worldview, multipolar culture,
the formation of new ways of communication and values,
the search for alternative ways of life and worldview —

1. Constitution of Ukraine. (1996, June). Retrieved from https://rm.coe.int/constitution-of-ukraine/168071f58b.
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primarily relate to jurisprudence, as they involve the for-
mation of legal consciousness and legal field, without
which it is impossible to affirm values, human rights and
freedoms and legal regulation in general [5].

In this context, it should be noted that the method-
ology of domestic jurisprudence since Ukraine’s indepen-
dence and until now has undergone significant changes
due to the recognition and constitutional consolidation of
political, economic, ideological diversity as a basis for
public life, the constitutional order in the state. Accordingly,
the beginning of the 21% century was characterised by a
rapid transition to the demonopolisation of the tools of
scientific knowledge. This is undoubtedly a positive fact, but
according to the right words of Professor M.P. Rabinovich,
methodological pluralism should not turn into method-
ological anarchism [6]. In addition, recourse to new meth-
odological approaches must be based on the principle of
additionality, rather than changing one view to another,
where approaches and methods must complement each
other to holistically reflect the legal reality and develop
productive knowledge about it [7].

Changes in the methodology of legal science are
primarily related to the significant expansion of the so-called
personal (anthropological) approach and the actualisation
of the practical approach, i.e. interpretation and evaluation
of state and legal phenomena as tools, levers, means of
meeting human needs, social communities, society in general.
It is important to involve a phenomenological approach
in the study of law, which makes it possible to present it
as a phenomenon that, combined with moral principles
and values, legal heritage, principles of humanism, world
human rights standards, etc. leads to decentralisation of law,
approximation of natural and positive law, contributes to
the openness of legal systems, their ability to interpenetrate.

Using a value-based approach is associated with
scientific and cognitive, which aims to discover the laws of
operation of the object, bringing various phenomena under
general concepts. Therefore, the value approach exists
objectively and is based on the need to obtain two types of
information about the object: scientific and value [8]. Given
the rapid global integration processes and the signing of
the Association Agreement between Ukraine and the EU',
a civilisational approach is relevant to the study of law,
as the definition of law and features of its functioning in
countries belonging to different legal families in different
periods of world civilizations significantly enriches scientific
research, allows achieving a higher level of generalisation.

Thus, modern legal science is characterised by the
presence of a number of scientific methodological ap-
proaches, which allows a comprehensive approach to the
study of law in different dimensions. This is objectively due
to the constant complication of social relations, including
international ones, and requires a deeper understanding of
the content of this category and the prospects for its further
development. This process will be effective only if it is
carried out taking into account the specifics of law and,
accordingly, the principles of its knowledge. There is also
no doubt that only methodologically sound research of law
will allow forming a holistic internally consistent theory
of law, which can be applied in the theory of state and law,
other areas of law, as well as in the course of state and legal
development, including in Ukraine.

Regarding the system of legislation of Ukraine, it is
necessary to state its constant improvement. In particular,
a number of normative legal acts have been adopted for
almost 30 years. Among them: the Constitutional Treaty;
Constitution, which was periodically amended. On the
other hand, it should be noted that indirectly the process of
improving the Constitution of Ukraine is ongoing. This is
the activity of the Constitutional Court of Ukraine on the
interpretation of the norms of the Constitution of Ukraine.
Since the adoption of the Constitution of Ukraine, the Con-
stitutional Court of Ukraine has adopted more than 70 acts
(decisions) of official interpretation of the Constitution.

In addition, 24 codes have been developed and ad-
opted. Regarding the substantive analysis of these acts, it
is necessary to pay attention to the following facts: today
the Criminal Code of Ukraine, adopted in 1960 and the
Criminal Code of Ukraine of 20013, are in force at the same
time; Economic and Procedural Code of Ukraine of 1991*
and Economic Code of Ukraine of 2003°. The Housing
Code of Ukraine, adopted in 1983¢, and the Code of Labour
Laws of 19717 are still in force. Analysis of the content
of the two codes (adopted before 1991 and 2001) shows
the urgent need to modernise them in connection with the
intensive development of public relations and the objective
need to ensure real legal regulation of the relevant areas of
public relations.

Improving the current system of legislation of Ukraine
is a prerequisite for reforms of the state system and their
completion. As already mentioned, the effectiveness of re-
forms, including legal ones, depends on their scientific sub-
stantiation. In this regard, among the current problems of legal
science at the present stage, the following should be noted:

1. Association Agreement between Ukraine and the EU. (2017, September). Retrieved from https:/www.kmu.gov.ua/en/yevropejska-

integraciya/ugoda-pro-asociacyu.

2. Criminal Code of Ukraine. (1960, December). Retrieved from https://zakon.rada.gov.ua/laws/show/2001-05#Text.

3. Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

4. Economic and Procedural Code of Ukraine. (1991, November). Retrieved from https://zakon.rada.gov.ua/laws/show/1798-12#Text.
5. Economic Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15#Text.

6. Housing Code of Ukraine. (1983, June). Retrieved from https://zakon.rada.gov.ua/laws/show/5464-10#Text.

7. Code of Labour Laws. (1971, December). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08#Text.
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1. First of all, this is a problem of legal understanding.
The methodology of domestic jurisprudence has undergone
significant changes since the proclamation of Ukraine’s
independence and has led to the expansion of the tools of
scientific knowledge. In addition, there was a rejection of
the dominance of positivism and statism. A human was
recognised as the highest social value. Discussions continue
on determining the relationship between right and law,
the rule of law and its relationship with the rule of right
(as a result of amendments to the current Constitution of
Ukraine, this principle was removed from its text). The
role of judicial precedent in the legal system of Ukraine
remains completely uncertain, despite significant scientific
achievements in this area.

2. Itis also important to clarify the problems of ensuring
human and civil rights and freedoms, as this section of the
current Constitution of Ukraine is the most criticised and
remains unreformed. In this aspect, the mechanisms of
guaranteeing rights and freedoms need to be clarified.

3. Ukraine’s integration into the European legal space
also requires constant scientific substantiation of the problems
of adaptation and harmonisation of Ukrainian legislation
with EU law. From the end of the 20th century, Ukrainian
jurisprudence faced the problem of clarifying the essence,
principles and content of European law and its interaction
and relationship with international and national law.

4. In connection with the amendments to the Constitution
of Ukraine in the field of justice, the adoption of a number
of regulations in their development and the ambiguous
practice of implementing these innovations, understanding
requires the transformation of a four-tier judicial system to
three-tier and the formation of a number of new institutions
(including NABU, the Anti-Corruption Prosecutor’s Office,
the liquidation of the HCSU, the Supreme Administrative
Court, the Supreme Judicial Council, but maintaining the
specialisation of the judiciary; the creation of separate High
Anti-Corruption Courts and the High Court of Intellectual
Property, etc.).

5. Special emphasis should be placed on the necessity to
research in the field of constitutional proceedings, namely
the activities of the Constitutional Court of Ukraine in
connection with the significant improvement of the legal
regulation of its activities and the introduction of the
institute of a constitutional complaint. The problem of non-
enforcement of court decisions and access to justice needs
special attention. It is a well-known fact that Ukraine’s
leading position in the European Court of Human Rights
is because of the number of appeals by Ukrainians for
protection of violated rights.

6. Studies of the essence, content, institutions of civil
society institutions and their interactions with the state
remain relevant. The problems of civil society development
first arose with Ukraine’s independence and have been in
the field of view of scientists and statesmen for more than
25 years.

Thus, now, as during the entire period of Ukraine’s
independence, legal science faces a number of challenges

in terms of scientific and methodological support of state-
building and law-making processes, on the one hand.
On the other hand, it must be acknowledged that today,
as never before, the state demonstrates a residual attitude
to legal science, as well as to science in general. Reforms
are taking place in the direction of achieving European
standards in this area, affecting the organisation and
content of legal science and education. Practice shows the
ambiguity of these processes and the emergence of risks
of losing scientific schools, the destruction of certain
scientific areas, the outflow of the best scientific staff and
more. Nevertheless, it should be emphasised that leading
Ukrainian scientists prepared and adopted a number of
legal acts (laws, regulations, orders, strategies, programs,
concepts), prepared many highly qualified specialists, de-
fended hundreds of dissertations, indicating their potential
and readiness in the future not to stand aside from state-
building processes in Ukraine.

2. DEVELOPMENT OF THE LEGAL
SYSTEM THROUGH THE PRISM OF
CONSTITUTIONALISATION OF THE LEGAL ORDER

The process of constitutionalisation of the legal order in
the conditions of constant economic, political and social
changes can be successful only if the state pursues a con-
sistent, scientifically sound and internally consistent legal
policy, which is aimed at achieving such legal goals that
are important for human and his fundamental rights and
freedoms. Accordingly, such a human-centred policy is able
to ensure the rule of law only based on a strategic approach.
Acting as the best way to achieve balance in the legal
system, legal strategies eliminate the contradictions that
arise in modern law. In addition, the content of legal strat-
egies allows assessing the state of human rights, or analyse
the changes taking place in the judiciary. They provide the
guidelines necessary to achieve a balance of private and
public interests, to eliminate contradictions between cur-
rent law and legal practice, law and legal awareness.

The implementation of a strategic approach in the
process of constitutionalisation of the legal order can be
most successful, provided that strategic planning should
not include the modernisation of the state mechanism as
a whole, but the reform of individual functionally separate
subsystems. Therefore, it is important to note that the state
of'law and order, in addition to traditionally significant fac-
tors, is particularly influenced by the processes of reform-
ing the state and relevant socio-economic structures. It is
in the existing legal order that not only the quality of legal
social institutions is practically manifested but also the real
legal policy of the state, which is the basis of legal progress
in Ukraine.

Today, Ukrainian society is seriously concerned
about the legal order in the country. Despite all the efforts
of the state, so far it has not been possible to significantly
stop the growth of crime, to ensure full respect for human
and civil rights and freedoms. Thus, after assessing the main
trends in human rights violations in Ukraine in recent years,
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human rights activists have concluded that the main efforts
of the state are spent on military conflict and the fight
against corruption, and human rights are suffered instead.
That is, one of the fundamental criteria of legal progress
is significantly levelled — its value base, which, in turn,
affects the level of its effectiveness.

In addition, this state of affairs causes a deviation
from the strategic direction of reforms, and, consequently,
from their ultimate goal. Perhaps one of the reasons for this
is the imperfection of the reform proposals themselves. In
addition, reforms are “put” upon the disorganisation and
disorder in public life, and do not improve the situation
at all. In the authors’ opinion, it is necessary to start not
with reforming, but with bringing order to the legal system,
and only after that — to start reforming the legal system
as a whole. It is natural in this regard that the course of
establishing a strong democratic order is widely supported
by the majority of citizens. This is confirmed by the fact
that the focus on people, “human resources” is the main
goal and a decisive factor in legal progress, as the practical
significance of all actions of public administration is
ultimately determined by the results of the social system.
Achieving a high level of law and order requires a concerted
joint effort of society as a whole.

First ofall, it is worth noting that the current situation
in the legal sphere (the state of constitutionalisation of law),
in the authors’ opinion, is characterised by the following
negative features: lack of rational legal policy, systematic
decisions of public authorities; lack of optimal economic
and political conditions for the development of the legal
system as a whole and its individual elements; low level of
legal awareness of legal entities and their negative attitude
to the current legislation; conservatism and inertia of all
subjects of the legal system. All these circumstances are a
serious obstacle to legal progress.

Reform is closely linked to a change of government,
political system, state policy, ideology, change of political
course. In such situations, there is a need to improve regu-
lations. And it is necessary to make changes not in separate
laws, all legal sphere needs system updating. After all, the
legislation reflects the state of public relations and when
this relationship changes, it must change too. Otherwise, it
will inhibit the development of social relations, which can
lead to political and social stratification of society, to the
confrontation of its social groups and strata.

Dissatisfaction with the content and results of do-
mestic legislation is expressed today not only by profes-
sional lawyers but also by ordinary citizens. There is a
noticeable increase in the number of adopted regulations,
which, on the one hand, are increasingly covering new
areas of public relations, expanding the scope of their
action, on the other — they increasingly prescribe models
of good behaviour. Despite this intensification of official
regulation, the social reality demonstrates the low effec-
tiveness of the latter: the level of law and order, legal
awareness, behaviour and activities of all subjects of law
leaves much to be desired. Therefore, the purpose of state

policy in this area is to adjust the tasks and functions of law
enforcement agencies, the introduction of new principles
of service, new criteria for evaluating the work of law
enforcement to increase protection of human rights and
freedoms and the interests of society and the state from
unlawful encroachments.

Obviously, the priorities of all reforms are the
person, the family, society, the state. This leaves a certain
imprint on the main elements of the concept of legal
reform, for which the following values have been chosen:

1) the issue of legal support for a number of important
areas of formation and functioning of statehood and the
development of a full-fledged civil society;

2) legislative support of the human rights system
in society, first of all real guarantees of the rights and
legitimate interests of the person;

3) strengthening and protection of the constitutional
order;

4) public administration reform, including improvement
of the system of state registration of public associations
and other legal entities and control over their activities;

5) creation of an integrated legal framework for the
organization and operation of the judicial system and the
judiciary;

6) formation of the legal framework and institutional
reform of the law enforcement system to strengthen the
fight against crime;

7) development of principal directions and forms of
implementation of local self-government reform;

8) development of the system of legal education,
including the improvement of the system of legal education
and legal science;

9) conducting legal expertise in rule-making and law
enforcement practice, etc.

These areas of legal reform are very important, but
the central task (main project idea) of the reform is, in our
opinion, to provide legal and organizational guarantees of
human rights and freedoms, which are the basis for the
constitutionalization of law in general and the rule of law
in particular.

The rule of law and legal reform are ideologically
and directly linked to the constitution, which directly
defines these rights and freedoms. The “matrix” of their
content is contained not so much in the concept of reform
as in the country’s constitution. It is the main guideline and
criterion of legal progress — a person, a person, a citizen,
their rights and freedoms. In this sense, it is the rights of
man and citizen that can serve as an indicator that reveals
the true purpose of a particular legal reform. The scope of
human and civil rights and their implementation show the
true intentions of the state authorities to reform various
spheres of society. At the same time, human and civil
rights cannot be considered as an absolute category, as the
strategic goal of any legal reform is to harmonize the legal
development of the state with social needs [9]. At the same
time, the reform process contains both existing risks and
positive trends. The role of law here can be twofold: it can
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both accelerate and slow down social development, due to
the variability of the content and scope of human rights.
Therefore, the question arises: why is it necessary to carry
out legal reform?

First, the Constitution of Ukraine (Article 1) states
that Ukraine is a social, legal state, and this “political
and legal application” requires some confirmation by
organizational, legal and material means. Secondly, the
state of human rights, the rule of law and other important
components of civil society are such that it is not the
responsibility of public authorities not to try to change the
situation in these areas for the better. Thirdly, it is better to
make changes to the legislation systematically, on the basis
of a single project, which requires planning and coordinated
actions of the state within the conceptual document and
legal acts that develop it. Fourth, since the effectiveness
of most institutional and sectoral reforms depends on the
implementation of constitutional reform in Ukraine (in
areas: decentralization of power and local self-government,
judicial reform, human rights), it is advisable to ensure the
comprehensiveness of such reforms while coordinating the
expected results of institutional and sectoral reforms. with
the draft National Strategy in the field of human rights'
and the Sustainable Development Strategy “Ukraine —
2020” [10]. Thus, it is obvious that in connection with
the economic, political and social transformations in the
country and in the world, the issue of reforming national
legislation in the context of the constitutionalisation of law
is quite relevant.

Based on the Constitution of Ukraine, domestic
legislation in substantive terms should express the sover-
eign will of the people of Ukraine, be aimed at ensuring
human rights and freedoms and decent living conditions,
strengthening the democratic, social and legal state and
the development of civil society. Constant improvement
of legislation, which is considered a regularity of modern
society, is a necessary prerequisite for approximation of
existing legal norms to the needs of today, their compliance
with the urgent needs of the rule of law, increasing the
role and authority of the constitution. That is why the
importance of the tasks of improving domestic legislation
is that it meets the conditions and demands of modern
society as adequately as possible, consolidates its legal
basis, legal legitimacy and legal order.

At the same time, taking into account the funda-
mental importance of constitutional law (in relation to
other branches of law), there is a need to substantiate the
possibility of implementing the constitutional foundations
in current sectoral legislation and organisational and legal
models with strict constitutionalisation of state and public
life. In view of this, an important step in the legal support
of reforms is the constitutional reform, the implementation
of which is part of a broader problem of reforming the

Ukrainian state and society, the entire legal system.

As O. Skrypniuk [11] notes, if to try to study legal
reform as a certain holistic process that has a common
basis and a common goal (regardless of the sphere of
social and legal relations it is implemented), it should be
recognised that such a general goal can and should be the
constitutional reform, or, more precisely, the constitutional
reform, because it is at the level of the Constitution of
Ukraine as the Basic Law of society and the state constitute
fundamental legal principles and norms that determine the
organisation and functioning of all branches of government
(legislative, executive and judiciary), all its institutions, as
well as the order of interaction of society, individual and
state [12]. That is, constitutional reform is, so to speak,
an integral part of the ontology of the legal system of
any state. At the present stage of legal development, the
fundamental tasks of the Ukrainian state are to modernise
the Ukrainian legal system, the main purpose of which is to
lay the foundation of statehood and achieve legal progress.

Modern legal development is determined by changes
in foreign policy priorities, improvement of public admin-
istration and government, features of the political regime
and socio-economic development. It is, in fact, about de-
veloping and improving the most effective constitutional
model of the mechanism of public administration. As the
practice of the Constitutional Court of Ukraine shows, in
its activity the provisions of the Constitution of Ukraine
in the process of interpretation are constantly developing.
Accordingly, constitutional norms must have a permanent
regulatory effect on all components of the legal system.
Their constitutionalisation can be called one of the man-
ifestations of the direct effect of the constitution, aimed
at harmonising social relations and the implementation of
the rule of law. Therefore, for the true semantic integrity
of the legislation fundamental principles are not enough,
the semantic unity of the foundations of the constitutional
order is required.

Obviously, such unity does not appear by itself, it is
formed in a long and contradictory process of elaboration of
basic legal norms by formulating the relevant constitutional
provisions. This process should include reviewing existing
legislation, repealing obsolete regulations, creating new
laws, improving the legislative process and legislative tech-
niques. The implementation of such full-scale reforms is
possible not only by amending the Basic Law, but primarily
through a new conceptual attitude to the constitution. This
process is quite complicated, because the adoption of a new
constitution does not complete the constitutional transfor-
mation. That is, the difficulty is not to rewrite the constitution,
but the need for a new approach to it, to its status in society,
in the legal system. This should be not just a textual change,
but a revision of all legal regulation, mechanism of action and
effective implementation of the provisions of the Basic Law.

1. Decree of the President of Ukraine No. 501/2015 “On approval of the National Strategy in the field of human rights”. (2015, August).
Retrieved from http://hrstrategy.com.ua/documents/versions/2#cts854f6aee45t58e.
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According to M. V. Savchin [13], the constitution lays
the foundations for the implementation of state policy based
on the principles of justice, morality, rationality, balance,
interaction and subordination of various political forces in
society on the basis of law. Decoding and implementing the
constitution is modernisation. The Constitution of Ukraine
is indeed a positive form of decoding natural and legal
principles, as the application of the provisions of its text is
constantly being improved, as evidenced by the practice of
the Constitutional Court of Ukraine. However, the content
of constitutional reform cannot be reduced only to the
problems of updating the constitution as a normative legal
act or its individual provisions. Thus, the implementation
of constitutional reform goes beyond procedural issues and
tasks of legal technique [3].

The process of constitutional and legal modernisa-
tion requires a clear identification of priorities, the imple-
mentation of which allows for a thorough development of
the current Constitution of Ukraine. The assessment of the
impact of constitutional legislation, which determines almost
all reforms in the state, revealed the following priorities:
creating favourable conditions for the formation of a new
constitutional (state and social) system; determining the
conditions for the formation of a new system of economic
relations; consolidation of new principles of organisation
and functioning of state and socio-political life; actual
implementation of the provisions of the Basic Law; further
constitutionalisation of all elements in the legal system;
recognition of the authority of international law.

Regarding the latter, it is worth noting that the legal
ideas, norms and principles proclaimed in the Constitution
of Ukraine, provisions on human and civil rights and
freedoms must meet international standards, because by
becoming a member of the Council of Europe, Ukraine
has committed itself to implement European standards
of human rights, rule of law and democracy [14]. It is the

amendments to the Constitution of Ukraine that should
provide the foundation for democratic change and the
construction of a European democratic country that will
allow building in Ukraine an independent European state,
where every Ukrainian will have his or her worthy place.

CONCLUSIONS

Thus, the proclamation of Ukraine as a democratic state,
ensuring the rights and freedoms of an individual, the
principle of separation of powers and the rule of law require
a detailed review of all elements of the legal system, which
should aim primarily to improve existing legislation. Im-
provement of legislation is a gradual addition, change,
update of regulations, their sections, articles, regulations
and terms, associated with the need to bring legislation in
line with the development of public relations and interna-
tional standards. However, the reform is not only and not
so much in the development and adoption of new laws, but
in the institutional changes and innovations that need to be
implemented and tested. And changes to the legislation are
needed to legally support these changes and innovations.
In essence, this is a necessity caused by the development of
social relations and the tasks set by the state.

Legal support of reforms must be timely, complete,
reasonable. Without this, the reform as such will not take
place, or the bills will have to be hastily supplemented and
changed. Instead, the lack of effective reform programs
in the transition period will lead to the deterioration and
stagnation of all spheres of public life. The consequence
of poor legal support of reforms is the inhibition of state-
building legal processes, the violation of law and order in
society. The reform must be objectively necessary, deeply
thought out, it requires detailed programming, caution in
the relevant calculations, legal expertise based on modern
scientific and methodological approaches, i.e. there must
be scientific support.
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Tersina Bosionumupisua Cuyu

Kageopa nyoniunoi ciyscou ma ynpagnints HaGUAIbHUMU U COYIATbHUMU 3AKAA0AMU
Jlyeancokuil nayionanonuti ynieepcumem imeni Tapaca Llleguenxa
Cmapobineck, Yrpaina

OJgena MukoJiaiBna Kpusunona

Kageopa enobanicmuxu, espoinmezpayii ma ynpasiints HAyloHAIbHOI0 OE3NeKoI0
Ooecvkuii pe2ioHanrbHUull IHCIMUmMym 0epicagHo20 YNPasiiHHs

Hayionanvnoi axademii 0epocasnoeo ynpaesninns npu llpezudenmosi Yrpainu
Ooeca, Yrpaina

Harans IBaniBna Kagyk

Kageopa enobanicmuxu, espoinmezpayii ma ynpasiintsa HAYiOHATbHOIO OE3NEKOK
Ooecvruil pecioHATbHUL IHCIUMYM 0ePAHCABHO20 YNPAGIIHHS

Hayionanvnoi axademii depacasnozo ynpasninua npu llpesudenmosi Yxpainu
Ooeca, Ykpaina

MuxoJiaii Bikropouu HecmpaBa

Kadgheopa misxcnapoonux eionocun ma mypusmy
JlHinponemposcokuti Oepacasrull yHigepcumen eHymMpIilHix cnpas
JHinpo, Ykpaina

I'anna OuiexkcanapiBaa [lanyenko

Kagedpa nyoniunozo ynpasninna ma pecionanicmuxu

Ooecvkutl pe2ioHaibHULL IHCIMUMYN 0ePHCABHO20 YNPABIIHHSA

Hayionanvrnoi akademii depoicasrozo ynpasninusa npu Ipesudenmosi Yrpainu
Ooeca, Ykpaina

AEPKABHE YIIPABAIHHS B CUICTEMI OCBITH: TEOPETUYHI TA
METOAMYHI IIIAXO AV TA IIPAKTVYHI PEKOMEHAAIIIL

AHOTAWiA. Y cmammi npoeedeno ananiz nepcnekmué niosuujeHHs eQoeKmueHOCmi 0epHcA6HO20 YIPAGLIHHS 6 OCEIMI.
Hacamnepeo, 6yno npoananizosano nowsmms «0epoicagne YnpasiinHay, 6UHAYEHO 1020 GIOMIHHOCMI Ma CXOCICMb
3 NOMSIMMAM 0epIUCABHO20 YNpaeiinHs. byno eusnaueno nepcnexmugy GuUeHHs NPOYECi6 O0epilcasHo2o YNpPAeiiHHs
HABYAbHUM NPOYECOM, 8PAXOSYIOUU 1020 OPIEHMAylio HA CYCnilbHi nompebu ma OpieHMOBAHUL HA JOOUHY RIOXIO.
THousmms 0epacagHozo YnpaeiinHs meopemuyHo NOZHAYAEMbCA K CYKYNHICMb NPoYecie YIpasuinus 0epicagHumu
cucmemamu 3 Memor 3a0e3neyents yilel Cmano2o po3sUumKy WUIsIXoM peanizayii Qyuxkyit opeanizayii, 6UKOHAHHS,
nopsioky ma kowmpomo. L{i ¢ynxyii cxemamuuno npedcmaegieni ma onucani ¢ cmammi. JJisi npOO0SICEHHS. AHANIZY
oynu susHaueni meHOenyii po3eumxy cucmemu oceimu 8 Ykpaini ma 3a kopoonom. Ilpoananizosano npobonemni acnekmu
Ma GUHAYEHO NEPCNEKMUsU iXHbo2o eunpaesienus. Boonouac, 6yn0 6Cmanosieno, wo OCHOBHUMU NpoYecamu, SKi
nompebyioms 800CKOHANCHHS CUCIEMU 0ePICABHO20 YAPAGIIHHA 6 OCEIMI, € OPeaHi3ayiliii, (IHAHCOBI, penymayitini
ma yugposi npoyecu. bye pospobnenuii ancopumm niosunyerts: eqpeKmueHoCmi 6NPOBAONCEHHS NPOYECI8 DePICABHO20
VAPABTIHHS OCBIMHIMU NPOYECAMU 3 YPAXYBAHHAM OCHOBHUX BUMO2 CYCRINILCMEA 00 CUCTEMU 0CEimu

KuiouoBi ciioBa: cycninbecmeo, oepoicashe ynpasninus, 0ceimuii npoyec, iHHOBayitiHULL PO3GUMOK, COYIAbHE YNPAGIIHHSL
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PUBLIC ADMINISTRATION IN THE EDUCATION SYSTEM: THEORETICAL
AND METHODOLOGICAL APPROACHES AND
PRACTICAL RECOMMENDATIONS

Abstract. The analysis of the prospects for improving the efficiency of public administration in education is conducted in
the article. First of all, the concept of “public administration” was analyzed, its differences and similarities with the concept
of public governance were determined. It was decided to determine the perspective of the study of public administration
processes by the educational process, taking into account its orientation to public needs and a human-centered approach.
The concept of public administration is theoretically designated as a set of processes for managing public systems in order
to ensure the goals of sustainable development through the implementation of the functions of organization, execution,
order and control. These functions are schematically presented and described in the article. To continue the analysis,
trends in the development of the education system in Ukraine and abroad were identified. The problematic aspects have
been analysed and prospects for their correction have been identified. Having analyzed, it was determined that the
basic processes that require improvement in the public administration system in education are organizational, financial,
reputation, and digitalization processes. An algorithm was developed to increase the implementation of the processes of
public administration of educational processes, taking into account the basic requirements of society for the education system

Keywords: society, public governance, educational process, innovative development, social management

INTRODUCTION

Reformatting the socio-political and economic guidelines
of Ukraine in the direction of implementing the European
integration vector of the country's development poses new
challenges to society. First of all, the reform and transforma-
tion of the education system is required in order to keep
the domestic research and educational space in the stan-
dards and norms of the European Union. Ensuring the
competitiveness of not only education, but also economic

sectors in European markets is possible only through qual-
itative transformations and changes. Ukrainian education
has mainly state and public forms of implementation, therefore,
the issue of its reform lies mainly on the system of public
administration, and the high social role of education deter-
mines the importance of its reforms for the state and society.
Thus, it should be noted that reforms of higher education
are of great socio-economic importance and contribute to
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the formation of strategic guidelines for the development
of the state.

The relevance of the subject under study led to
attention to its solution by many authors. In particular,
I.V. Zastrozhnikova and Yu.O. Ulianchenko [1] analyzed
the system of state regulation of education for the formation
of innovations and innovative approaches, is determined
that the priority of the domestic educational space is the
formation of European integration processes. The pro-
cesses of participation of teachers in the development and
implementation of mechanisms for regulating the educa-
tion system are important, in particular, which are tested by
V.P. Sadkov [2] at the International Scientific and Practical
Conferences. In the context of the need to ensure innovative
development, issues of commercialization and financing of
the education system are raised by A.O. Cherchata and
L.V. Solod in their monograph [3]. The strategic tasks of the
education system for the formation of the intellectual poten-
tial of the country are defined in the work of R.1. Zhovnovach,
Yu.V. Malakhovskyi and M. Mohamed [4]. The role of ed-
ucation at the modern stage of the development of society
is emphasized in the study of V.H. Kremin [5].

Topical issues of public administration in the higher
education system are analyzed in the works of S.H. Natro-
shvili [6], H.M. Kolomiets and I.I. Pominova [7]. However,
since the education system must respond to changes in social
priorities and requirements, it is appropriate to determine
the impact of the latest trends in social development on ed-
ucational processes and to determine the mechanisms of
public administration that should be implemented in order
to ensure the implementation of these processes.

According to the relevance of the study, its purpose
is determined, which is to determine the mechanisms of
public administration of the education system for the im-
plementation of the tasks and priorities of social development.

To achieve the purpose, a number of scientific, prac-
tical and theoretical objectives have been identified, in
particular the following:

* to analyze the processes of public governance and public
administration, to determine specific characteristics;

* to identify general trends and tendencies in the devel-
opment of the education system in the world and in Ukraine;

* to determine the legislative basis for ensuring the ed-
ucational process;

* to develop recommendations to improve public ad-
ministration in the education system at the national level.

1. THE DISTINCTIVE FEATURES OF THE
PUBLIC ADMINISTRATION SYSTEM AND
PUBLIC ADMINISTRATION

The education system is a priority for the development of
any state. It is education that guarantees the provision of
innovative development, technologization of production
processes, entrepreneurial activity, investment attractive-
ness. Education is the basis for the formation of a spiritual
society, compliance with ethical standards and rules. So,
one of the important priorities of the development of
society is precisely the formation of the foundations of an
effective state policy in education.

The formation of approaches and mechanisms for
the management of the education system at the state level, first
of all, requires the theoretical justification of the concepts
of public governance and administration, the determination
of their differences and the specifics of implementation in
practice. Inabroad sense, the concept of management should
be considered as a set of interconnected actions to implement
the function of planning, organization, motivation and
control in order to transfer the object of management to a
qualitatively new level [1]. Administration is understood as
the process of managing certain systems [2]. The concept
of public administration and public governance has similar
origins — implementing the function of social management.
However, the processes of public governance, first of all,
consider the processes of organizing the implementation of
public decisions, and the public administration system is
aimed specifically at the implementation of public tasks [3].
The comparative analysis of the distinctive features of the
public administration system and public administration,
carried out in the study, is presented in Table 1 [4; 5].

Table 1. Comparative analysis of differences in the system of “public governance” and “public administration”

Characteristics

Public governance

Public administration

Basis for implementation

Implementation of government
decisions

Realization of public priorities and
needs

System object

State power

Public power, social processes

Implementation of basic functions

Management

Process management and coordination

Directions to object

Government agencies, enterprises,
organizations

Society

Development vector

Only national

Eurointegration

State institutions, state authority

Democratic values, sustainable

Priorit .
Y system development of society
Sources Social governance Social governance
Regulation Force of laws and other regulations Force of laws and other regulations

Scope of implementation

Social, economic, political,
geopolitical, public interest

Social, economic, political, geopolitical,
public interest
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So, if public governance basically considers the pro-
cesses of execution of state decisions, then public adminis-
tration consists in the implementation of public priorities,
therefore, the object of the system is public processes and

* Creation of
opportunities for
implementation of set
plans and goals at the
level of management of
public processes by the
state

* Implementation of
goals and plans through
implementation of public
process mangement
mechanisms

public power. The public administration processes can be
presented in the form of the following diagram in a com-
prehensive manner (Figure 1) [5-7].

* Assessment of
compliance of planned
and actual indicators
of goals and objectives
realization, conclusions
and adjustments

¢ Determination
of parameters of
implementation of set
plans and goals, ensuring
their implementation in
practice

Figure 1. Public administration processes

Thus, considering eurointegration vectors of devel-
opment of the Ukrainian society, and identification as an
European integration priority the interests of the Ukrainian
society, we consider it expedient to consider the issue of
public administration in an education system, considering
its high public function and a social role, and human-
centered approach to realization of functions of public
administration.

2. THE SINGULARITIES OF THE EFFECTIVE
SYSTEM OF FINANCING EDUCATION AS
AN IMPORTANT ELEMENT IN MINIMIZING
THE NEGATIVE FACTORS IN THE
EDUCATION SYSTEM
Analysis of development trends is important to ensure
effective management of the system. Considering the edu-
cation system as an object of management, it is appropriate
to specify that the Ukrainian educational system is at the
stage of transformation and reform. Transfering to the market
basis of economic activity, Ukraine began to develop in the
face of new public priorities and challenges. Thus, edu-
cation was faced, firstly, with the need to reorient to new
social needs that would satisfy the requirements of world
standards, providing opportunities to compete with Ukrainian
graduates and the economy as a whole in world economic
markets. Secondly, education began to develop in the con-
text of commercialization, which sets additional public pri-
orities to ensure the possibility of its existence in the face

of economic risks.

It is especially important to ensure the high competi-
tive advantages of education in the conditions of quarantine
measures and the development of online learning, because
in these conditions the domestic education system no longer
just competes within the country, or with educational insti-
tutions of neighboring countries, but comes to competitive
conditions with educational institutions around the world.
The effectiveness of the reforms carried out in the educa-
tion system in Ukraine can be assessed by the resulting
indicators of graduates of educational institutions (the level
of their basic training, knowledge and skills, opportunities
for applying the acquired skills).

Analyzing statistics, it should be noted that more
than 65% of schools in Ukraine are located in rural areas.

These schools are characterized by a number of problems,
in particular:

« transport accessibility for pupils;

« the absence of highly qualified teachers, teachers should
combine the teaching of several non-major disciplines due
to the lack of teaching staff in some schools, a number of
teachers do not have the necessary training to hold lessons;

* low level of development of the material and technical
base;

* lack of high-quality Internet access, which is the basis
for obtaining modern information and organizing the training
process in quarantine conditions;

« insufficient funding for educational institutions.

A positive point is that the number of schools that
are equipped with barrier-free space has grown to 70% since
2017, which allows students with special needs to socialize
and study in school groups. The average age of a teacher
in Ukraine is 50 years. This indicates that Ukrainian youth
do not join the teaching staff of schools, which is due to
the complexity of this profession, the attitude of society
to pedagogical processes with the creation of a certain
negative image associated with low wages and low living
standards of teachers. Thus, the problem of training per-
sonnel for the education system, improving the image of
the teacher’s profession, its popularization among young
people, ensuring the social and legal protection of teachers,
solving bullying issues is urgent.

The implementation of an effective system of fi-
nancing education is an important element in minimizing
the negative factors in the education system and ensuring
its development. According to the State Statistics Service
of Ukraine [8], the expenditures of the state budget in the
education system are distributed as follows (Table 2). Thus,
the highest rate of financing is observed in the higher ed-
ucation system, due to the high level of average wages,
high rates of payment for public services, as well as the
need to maintain and modernize the material and technical
base. However, it should be noted that higher education has
a number of problems of financial development. A large
number of higher educational institutions do not allow ratio-
nal allocation of budget funds to exactly where the quality
of the provision of educational services is high, and the
direction is of high relevance to society.
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Table 2. State budget expenditure on the education system in Ukraine
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= = s 2| S ° £ [g€38| =2 2 |=°| =
s |T=2| 3 S E |[gs& T g | E £
o = = o 2 = = = s
3 | g% s | = | 2 £ = |2 :
= g z o = =
Preschool 33068 | 23233 | 8857 17 [ 3953 488 | 977 [ 830 | 11 136
education 6385 | 4484 | 3448 | 2204 | 292.0 | 8324 | 8453 |5933| 2449 007.1
Primary 44798 | 34547 | 8944 18 | 2167 | 6758 | 1306 [1127] 19 | 86 | 73
education 9235 | 963.4 | 5236 | 3773 | 5591 | 5872 | 4365 |072.8 | 6643 | 470,7 | 228.7
Olf:lsr:és;zg; 47881 | 36925 | 9560 19 | 2316 | 7223 | 1396 [1204] 21 | 92 | 78
QY 9237 | 5067 | 0734 | 642,0 | 7275 | 703,9 | 343.6 |636,4]017,6 | 4214 | 2682
education
i;‘;‘;‘;ﬁ;&fe 12302 | 9487 | 2456 5 595 | 1856 | 358 | 309 | 5 23 | 20
aary | oggon | 7174 | 3853 | 0468 | 2648 | 073,7 | 779.5 |521,8] 4003 | 747,0 | 1104
education
P‘;S;Sf:r‘;&dary 11160 | 7619 | 1881 4 436 | 1440 | 1659 | 256 | 11 17 | 1374
Y7302 | 3619 | 4467 | 1297 | 333.8 | 9832 | 921.6 |906,5 | 9888 | 006,7 | 019.6
education
Higher 61340 | 56109 | 2253 5 1534 | 713 [ 2977 [ 32| 5 | 139 [ 2299
education 8114 | 5256 | 9038 | 393.0 | 8952 | 6156 | 382,0 |803,6|378,9|534,0 | 6655
Doctorat 3446 | 3197 | 130 | oo 1 129 118 51 2 64
octorate 1104 | 067,6 | 552,0 ~ 13094 | 187,1 | 490,8 |[799,6 | 446,6 244.,6
Total 214000 [ 171120] 34084 | 69 |[11005[ 23008 | 8795 [4313| 77 | 359 | 4045
019.9 | 5910 | 229.6 | 8647 | 381.8 | 9831 | 1993 [334.0|141.4 | 179.8 | 544.1

In 2019, the Ministry of Education developed a
new methodology for determining the amount of funding
for higher education institutions, related to the assessment
and analysis of performance indicators of educational and
research processes, and the calculation of funding volumes
in accordance with rating indicators. There is a high rate
of funding in school systems, but, the lack of rational
mechanisms for organizing the educational process, espe-
cially in rural areas with small school classrooms and lack
of capacity to provide high levels of instruction in these
schools, demonstrate the need to find mechanisms to mod-
ernize the education system, taking into account current
trends in social development, new challenges and the need
to ensure the competitiveness of Ukraine’s intellectual po-
tential in world economic markets.

According to statistics, governments around the
world spend $9.9 billion every day on education, which is
the second indicator of spending in the world after health
care (it is important to take into account that the data were
identified during the pandemic). The basic indicator for as-
sessing the level of education at the macro level is the
Education Level Index, the methodology for which has been
developed by the United Nations. The indicator is based on
data related to the literacy rate of the adult population of the
country, as well as the total proportion of people receiving
education [9]. This indicator is one of the main indicators

for the identification of the Human Development Index
as the basic category of social development of mankind.
This shows that today society identifies education as a
basic priority for the sustainable development of mankind.
Germany, Australia, New Zealand and Denmark have the
highest Education Level Index. Poor African countries,
such as Niger, Eritrea, Chad, Mali, Burkina Faso have the
lowest rates. Ukraine is in 46™ place of this rating among
189 countries assigned an index [9].

The level of education, basic reading and writing
skills remains very low in many countries. The world trends
in education are as follows:

« increasing the commercialization of education processes;

* reduced access to education in certain regions of the
world due to military-political conflicts and quarantine ac-
tivities in the pandemic;

« the threat of loss of basic reading and writing skills by
several generations in a number of countries due to the lack
of'any access to education in the absence of Internet access
in the pandemic;

* politicization of educational processes in order to in-
fluence the world vision of the younger generation;

* lack of real effective mechanisms for ensuring the
educational process in the poorest countries as an oppor-
tunity to bring this country to a qualitatively new socio-
economic level.
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3. THE CHARACTERISTIC OF THE
EFFECTIVENESS OF THE PUBLIC
ADMINISTRATION SYSTEM IN EDUCATION

The basic concepts and priorities of education development
are defined in the United Nations Concept of Sustainable
Development' and other international documents of the
United Nations, and its structural units, in particular
United Nations International Children’s Emergency Fund
(UNICEF) and United Nations Educational, Scientific and
Cultural Organization (UNESCO). Ukraine has ratified the
main international regulatory documents that regulate world
norms and standards for the provision of quality education.
Today, in the conditions of reforming of domestic educa-
tional space within an eurointegration vector of develop-
ment changes were made and restated a number of key
regulatory documents, such as Law of Ukraine “About
Education™, Law of Ukraine “About Complete General
Secondary Education™, Law of Ukraine “About the Higher
Education™, Law of Ukraine “About Professional
Education’, Law of Ukraine “About Scientific and Scientific
and Technical Activity”®. Amendments and additions to
basic legislation in the education system have contributed
to the ratification of international norms and standards for
the quality of education.

The basic rights of a citizen to access education
are covered in the Constitution of Ukraine’, in particular
Art. 53 determines: “Full general secondary education is
compulsory. The state shall ensure the accessibility and
free availability of preschool, full general secondary,
vocational and higher education in state and public ed-
ucational institutions; development of preschool, full

1. United Nations Concept of Sustainable Development:

Definition and defining principles.

general secondary, extracurricular, vocational, higher and
postgraduate education, various forms of education; granting
state scholarships and benefits to pupils and students.
Citizens have the right to receive free higher education in
state and public educational institutions on a competitive
basis. Citizens belonging to national minorities are guaran-
teed, in accordance with the law, the right to study in their
mother tongue or to learn their mother tongue in state and
public educational institutions or through national cultural
societies”.

By identifying the ratification by Ukraine of inter-
national documents in the field of education as a priority
of European standards for the implementation of the
educational process, ensuring the right of citizens to edu-
cation in the Constitution of Ukraine®, was determined the
relevance of finding mechanisms to solve modern problems
of education by ensuring the rational implementation of the
public administration system. During the analysis of the
system of public administration of the educational process,
an algorithm for implementing mechanisms of public
administration by education was developed, taking into
account the requirements of the society, it is presented in
the Figure 2.

So, as a result of the study, an algorithm to increase
the effectiveness of the public administration system
in education, which includes organizational measures,
processes for improving the image of Ukrainian education,
digitalization processes as a priority of development, as
well as ensuring the implementation of the quality control
function of the educational process by applying the public
was proposed.

(2015). Retrieved from

https://sustainabledevelopment.un.org/content/documents/5839GSDR%202015 _SD concept definiton_rev.pdf.
2. Law of Ukraine No. 2145-VIII “About Education”. (2017, September). Retrieved from https://cis-legislation.com/document.

fwx?rgn=101022.

3. Law of Ukraine No. 463-IX “About Complete General Secondary Education”. (2020, January). Retrieved from https://cis-legislation.

com/document.fwx?rgn=124188.

4. Law of Ukraine No. 1556-VII “About the Higher Education”. (2014, July). Retrieved from https://cis-legislation.com/document.

fwx?rgn=72719.

5. Law of Ukraine No. 103/98-BP “About Professional Education”. (1998, February). Retrieved from https://cis-legislation.com/

document.fwx?rgn=17667.

6. Law of Ukraine No. 1977-XII “About Scientific and Scientific and Technical Activities”. (1991, December). Retrieved from https://

cis-legislation.com/document.fwx?rgn=11671.

7. Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.

8. Ibidem, 1996.
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Providing Internet access

Development of applications for
quality organization of educational
process

Digitalization

Online education methodology

Assessment of the potential of
educational institutions

Rationalization of the educational
network

Rationalization of the organizational
structure of educational institutions

Rationalization of
the organizational
processes

educational institutions

educational process at all levels

Processes of public administration of the education system

Application of online tasks, online diary for parents,

online school bus schedule, healthy eating program,

digitalization of settlement processes in dormitories,
payment for accommodation and payment of contract, etc.

Technical provision of quality online educational
environment
Teachers’ skills development
Development of resource materials for ensuring
high-quality educational process

Merger of educational institutions with increased funding
for newly formed

Rationalization of the management of

Setting up a system of public control of the

b=

o)

§ Establishment of a system of public reporting

5 and open public access to the results of training,

= financial costs and other public information

=

A~ Involving potential employers in the

educational assessment system

Creating a positive image of the profession

g

'—é Creation a positive image of the education

s system in the eyes of young people and the

m

after studying

prospect of working in Ukraine and not abroad

Figure 2. Algorithm for improving the efficiency of the public administration system in education

Note: developed by the authors
CONCLUSIONS

As a result of the study, differences between the processes
of public governance and public administration were iden-
tified. The analysis showed that public administration is
based on public needs and requirements, based on a human-
centered approach of management mechanisms. Given the
high social role of the education system, it is appropriate
to analyse the system of public administration of the edu-
cational process by finding mechanisms to increase its ef-
fectiveness. The analysis of trends in the development of ed-
ucation has identified the main problematic aspects, which
are the inefficient organization of the educational process,
financial problems, the need to improve the image of teach-
ers and the education system in general, the relevance of dig-
italization processes, especially in the quarantine measures.

The analysis of the world experience in the develop-
ment of the education system recognized the high potential

of Ukraine in increasing the competitiveness of the na-
tional economy by realizing intellectual potential through
increasing the efficiency of the education system. The right
of a citizen of Ukraine to access education is defined at the
level of the Constitution of Ukraine. Legislation prepared
and implemented, taking into aacount educational reforms
aims to ratify international standards and standards for the
quality of education in order to determine its competitive
advantage. Through an analysis of the shortcomings of the
education system and the objectives that Ukrainian society
poses to education, an algorithm to increase the effective-
ness of public administration of the educational process by
introducing digitalization mechanisms, rationalizing orga-
nizational processes, branding and attracting the public to
all areas of educational activity was developed.
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Bosionumup BacunboBuu Hocik

Biooin 3abesneuenns inmeepayii akaoemiuHoi ma yHigepcumemcovKol

npasoeoi HayKu ma po3eumKy I0pPUOUYHOI 0ceimu

Kuiscoruii pecionanvnuil yenmp Hayionanwnoi akademii npasosux nayk Ykpainu
Kuis, Yxpaina

Muxaitjto MuxaiijioBu4 XoMeHKO

Biooin sabezneuenns inmeepayii akademiunoi ma yHisepcumemcokoi

npasoeoi HayKu ma po3eUmKy i0puoOUYHoi oceimu

Kuiscoxuii pecionanvnuil yenmp Hayionanvnoi akademii npasosux nayk Yxpainu
Kuis, Vkpaina

Jlapuca BacuiiBna Kpacunbka

Biooin 3abe3neuenus inmeepayii akaoemiuHoi ma yHigepcumemcovKol

npasosol HayKu ma po3eumKy 0puUOUHoOL 0Ceimu

Kuiscoruii pecionanvhuil yenmp Hayionanwnoi akademii npasosux nayx Ykpainu
Kuis, Yxpaina

ITAPAAVIT'MA PE®OPMYBAHHJI BUIIIOI FOPUANMYHOI OCBITU B YKPATHI B
KOHTEKCTI ITPAKTUYHOI ITAI'OTOBKU CTY AEHTIB-ITPAKTHUKIB

AHoTanis. AxmyanvHicms 00CIIONCEHH 00YMOGLEHA MUM, WO ICHYE OCOONUBUIL CYCNITbHULL 3aNUmM W000 SIKOCMI
npasrHuuoi oceimu, 3abe3neyents 6i0n08i0HOCMI 3MICIY IOPUOUYHOT OCBIMU CYUACHUM UMO2AM PUHKY NPAYL Md 3A60AHHIM
npogecitinoi disnvhocmi npasnuxis. Memoio cmammi € po3eisio MEMmoOON02IYHUX, HAYKOBO-MeOPEMUUHUX, 3AKOH00A8HUX,
OCBIMHIX, HABUATLHO-MEMOOUUHUX 3ACA0 WOO00 NPAKMUYHOI OPIEHMOBAHOCHI OCBIMHbO2O NPOYecy 3 Ni020MOBKU
NPABHUKIE 5K napaouemu pepopmyeants uujol 0OpUOUYHOI 0ceimu ma 6U3HAYeHHs (opm Opeanizayii 0ceimHbO2o
npoyecy, CNpAMoSanHux Ha NOKpawjents akocmi opuouunoi ocsimu. Memooonoeiuna 6asa docuiodicenns chopmosana 3
VPAXYBAHHAM INOCOPCHKUX, 302ATbHOHAYKOBUX MA CREYIATbHO-HAYKOGUX MemOOi8 HAYKOB8020 NI3HAHHS. 3anpOonoHO8AHO
KOHYEenmyaibHi nioxoou wooo 6NpoBAONCEHHs 8 OCGIMHIL NPOYeC GUYUX IOPUOULHUX HABUANLHUX 3AKAA0I8 MONCIUBUX
HABUATIbHO-MEMOOUUHUX (PopM opeanizayii npakmuunoi nid2omosKu cmyoenmis 3 ypaxyeanHsm enemenmie Bononcovkoeo
npoyecy ma Qopmyeanhs OUHO20 OCEIMHLO20 NPOCMOPY 3d €BPONENUCLKUM 8eKMOpoM po3sumiy Ykpainu. Poszenrsnymo
MEMOOON02IUHI, HAYKOBO-MEOPEMUUHI, OP2aAHI3aAYIIHO-NPABOGL, HAGUAILHO-MEMOOUYHI 3ACA0U 00 3A2aAIbHO20 PO3YMIHHSI
NPAKMUYHOI Ni020MOBKU CHIYOEHMIE NPASHUKIE V' OCBIMHbOMY npoyeci, il (YYHKYIOHATbHO20 NPUSHAYEHHS 6 YMOBAX
301lICHeHHsL peghopmu TOPUOUUHOL 0Cceimu 5IK CKAA00601 npasoeoi peghopmu 6 Yrpaini. Hazonoutyemocst na HeoOXioHocmi
30epedcens [ N0OAIbLUL020 PO3GUMK) QYHOAMEHMATbHOL U0 IOPUOUUHOT 0CEIMU MA NOEOHAHHS IT 31 chOpMOBAHUMU
HAYIOHANbHUMU | 3aPYOIdNCHUMU OOKMPUHAMU NPABA MA NPAKMUYHOIO OPIEHMAYIEI0 0CBIMHBLO20 NPOYecy K Napaouemu
pehopmysanns wpuduunoi oceimu ¢ Yxpaini. 3pobneno sucnogox npo me, o GopmMy8anHs NPAKMUYHUX HABULOK Md
6MIHB Y 3000y8aUa I0PUOUYHOL 0C8IMU 8I00YE8AEMBCS 8 OCEIMHbOMY NPOYECE 3A6OKU PIZHOMAHIMHUM POPMAM HABUATILHO-
MemoouyHoi opeanizayii 0ceimnbo2o npoyecy. 30Kpema, po3isaHymo 0cobIU80CHi NPOBeOeHHsI NPAKMUYHUX 3AHAMb 3
BUKOPUCTAHHSAM Kellc-Memo0i6 ma GUPIiueHHIM Ka3yci6, a MAakoic OIHAPHUX 3aHAMb, RPOX0O0IICEH S NPAKMUKY, POOOMU 6
IOPUOUYHITL KIIHIYL, 30TUCHEHHS OVATbHOT 0c8Imu, yuacmi 6 cy0osux oebamax mowio. Ilpakxmuyuna yinHicme 00CaiOHNCeHH S
nojsieae 8 Mmomy, wo 6 cmammi 008e0eHo, Wo 6 OCEIMHbOMY NPoyeci OOYLIbHO 30epieamu HAYIOHAIbHI Mpaouyii suujol
IOPUOUYHOL 0C8IMU MA 3anPo8aodICy8amu HOGl, NPOSPECUBHI GOpMU OPeaHi3ayii 0C8IMHbLO20 NPoOYecy, CNPIMOBAHI HA
RIOBUWEHHSL IKOCI GUWOT TOPUOUUHOT 0CEimL, KA O 8I0N0GIOANA BUMO2AM PUHKY NPAYL MA GUKTUKAM, U0 CIOSIMb Neped
CYUACHUM OEMOKPAMUYHUM CYCRITbCIMEOM, 2100ATbHUM MEHOEHYIAM PO3GUMKY Md 3A60AHHAM NPOGecilinoi OisnbHOCmI
NPAGHUKIE Y PI3HUX chepax

KarwuoBi ciioBa: npasuuxk, oceimmili npoyec, npakmuina opieHmMosanicms, Keuc-mwemoo, IpUOUdHi KiHiku, yaibHa 0ceima
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PARADIGM OF REFORMING HIGHER LEGAL EDUCATION IN UKRAINE IN
THE CONTEXT OF TRAINING PRACTISING STUDENTS

Abstract. The relevance of the study was explained by a special public demand for the quality of legal education,
ensuring compliance of the content of legal education with modern requirements of the labour market and the tasks
of professional activity of lawyers. The purpose of the study was to consider methodological, research and theoretical,
legislative, educational, and methodological foundations regarding the practical orientation of the educational process
of training lawyers as a paradigm for reforming higher legal education and determining the forms of organising the
educational process aimed at improving the quality of legal education. The methodological framework of the study was
formed considering philosophical, general scientific, and special scientific methods of scientific cognition. Conceptual
approaches to the introduction of possible methodological forms of organising practical training of students into the
educational process of higher legal educational institutions were proposed, considering the elements of the Bologna
Process and the development of a unified educational space according to the European vector of development of Ukraine.
The study considered methodological, scientific and theoretical, legal, and methodological foundations for a general
understanding of the practical training of law students in the educational process, its functional purpose in the context
of implementing the reform of legal education as a component of legal reform in Ukraine. The study emphasised the
necessity of preserving and further developing fundamental higher legal education and combine it with the established
national and foreign doctrines of law and the practical orientation of the educational process as a paradigm for reforming
legal education in Ukraine. It was concluded that the development of practical skills and abilities of a legal education
applicant occurs in the educational process due to various forms of methodological organisation of the educational
process. In particular, the authors considered the features of conducting practical classes using case methods and solving
incidents, as well as binary classes, practical training, working in a law clinic, performing dual education, taking part in
court debates, etc. The practical value of this study lies in the fact that it proved the advisability of preserving the national
traditions of higher legal education in the educational process and introducing new, progressive forms of the educational
process aimed at improving the quality of higher legal education, which would meet the requirements of the labour market
and the challenges facing a modern democratic society, global development trends and tasks of professional activity of
lawyers in various fields

Keywords: lawyer, educational process, practical orientation, case method, legal clinics, dual education

INTRODUCTION

The development of Ukraine as a democratic, social and
legal state, the establishment of the constitutional order and
strengthening of civil harmony, ensuring the exercise of
human and civil rights and freedoms necessitate the devel-
opment of higher legal education as one of the key constitu-
tional requirements for judges, as well as in cases stipulated

by law, and other legal professions (prosecutors, lawyers,
notaries), holding positions in state and local government
bodies, public entities, and other subjects providing legal
services in the field of public and private law.

Analytical study of the current state of higher legal
education in Ukraine demonstrated that in the conditions
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of rapid changes in socio-economic, state-legal and po-
litical phenomena occurring in Ukrainian society and the
state, considering the European dimensions of the de-
velopment of a single educational space, considering the
elements of the Bologna declaration, national higher legal
education is in a state of transition from one system to
another. On the one hand, the educational process retains
stereotypical opinions on the methodological, educational,
organisational, and pedagogical foundations of training
lawyers in higher legal educational institutions with a focus
mainly on students' obtaining of fundamental theoretical
knowledge, on the other hand, selectively, at their own dis-
cretion, higher educational institutions introduce the latest
forms of organisation of training lawyers into the educa-
tional process, with a practical orientation of curricula, which
make provision for the involvement of practitioners in teach-
ing, students' participation in lawsuits, the organisation of
student legal clinics, etc.

At the same time in the implementation of new forms
of the educational process with a focus on the practical
component in the preparation of students, there are system
problems of state-legal, educational and methodological,
financial and other nature that require decisions at the state
level, starting with planning the training of lawyers for the
final certification of graduates and employment. The first
attempts to solve these problems were already made after
two draft laws “On Legal Education and General Access
to the Legal Profession” (Registration No. 7147 of Sep-
tember 28, 2017)' and “On Legal Education and the Legal
Profession” (registration number 7147-1 of October 17, 2017)
were submitted to the Verkhovna Rada of Ukraine in 2017,
which defined the specific features of the practical orienta-
tion of the educational process in the training of lawyers,
and which were withdrawn in 2019. Subsequently, the Draft
Concept for the Development of Legal Education® was
submitted to the Verkhovna Rada of Ukraine, which is under
consideration by the corresponding committee of the Par-
liament. This means that old and recent problems on the
development of legal education remain relevant for sci-
entific and theoretical understanding and development of
practical models for the modernisation of legal education,
including improving the practical orientation of curricula
in law schools, and this is one of the important tasks of the
state at the present stage of its development and implemen-
tation of reforms in many spheres of public life.

The legal literature has already expressed opinions
on the areas of higher legal education reform. In particular,
the Ukrainian legal literature has investigated both general
issues of reforming Ukrainian legal education in the scientific
studies by Yu. Barabash [1], A. Boiko [2], V. Komarov [3],
O. Kot [4], N. Kuznetsova [5], S. Pohribnyi [6], V. Tatsiy

and V. Komarov [7], and the specific features of teaching
certain academic disciplines in the context of reforming
legal education in the scientific studies by A. Hryniak [8],
A. Dovhert [9], O. Kokhanovskaya [10], M. Pleniuk [11],
R. Stefanchuk [12], and other legal scholars. In foreign
literature, the modernisation of legal education is also the
subject of heated discussions, in particular, in the studies
of John Land [13], R.J. Wilson [14], V.A. Woodruff and
A. Baker [15].

However, the issues of practical orientation of training
lawyers in the context of reforming higher legal education
indicate the need to further identify problematic aspects in the
practical training of lawyers, in the acquisition of practical
skills, abilities and research of provisions for determining
areas, approaches to the development of professional com-
petences of lawyers and forms of organising the educational
process to improve the quality of higher legal education.

The purpose of this study was a consideration of
methodological, scientific and theoretical, legislative, and
educational foundations regarding the practical orientation
of'the educational process of training lawyers as a paradigm
for reforming higher legal education and determination of
the forms of the educational process aimed at improving
the quality of legal education.

1. MATERIALS AND METHODS

Consideration of the practical orientation of training law-
yers as a paradigm for reforming higher legal education is
impossible without the use of the main tools of the method-
ology of legal science. The methodology of legal science is
considered as a system of methodological principles, tech-
niques, means, and methods of scientific cognition, which
is used to obtain data in the study of state-legal reality in the
context of legal practice tasks [16, p. 157].

The methodological framework for studying the
practical orientation of the educational process of training
lawyers comprised the dialectical method, axiological, and
institutional approaches. The dialectical method allowed
considering the practical orientation of training lawyers in
the development of various forms of practical training of
lawyers and identify the features of their individual types.
The establishment of the possibilities of applying an axio-
logical approach to the analysis of the practical orientation
of training lawyers can consider the features of the axiolog-
ical approach in state studies, which is defined as a general
research strategy, united by a single idea, the essence of
which is manifested in the knowledge of the state through
the lens of relative value orientations (assessment of the
compliance of the specific historical manifestation of the
state with the value orientations of the individual and society)
and absolute value principles of the state [17, p. 52]. Thus,

1. Draft Law of Ukraine No. 7147 “On Legal Education and General Access to the Legal Profession”. (2017, September). Retrieved
from http://wl.cl.rada.gov.ua/pls/zweb2/webprocd 1?pf3511=62613.
2. Draft Law of Ukraine No. 7147-1 “On Legal Education and the Legal Profession”. (2017, October). Retrieved from http://w1.cl.rada.

gov.ua/pls/zweb2/webprocd 1?pf3511=62728.

3. Draft Concept for the Development of Legal Education. (2020, November). Retrieved from http://kno.rada.gov.ua/fsview/75465.html.
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the general strategy of studying the practical orientation of
training lawyers in Ukraine is united by a single idea, the
essence of which is manifested in improving the quality of
higher legal education through the lens of relative value
orientations (assessment of compliance of the state of
higher legal education with the requirements of the labour
market and the challenges and requirements of society) and
absolute value principles of development of the lawyer as
a person. Axiological and institutional approaches provide
an opportunity to consider such basic categories as higher
legal education, legal competences, and the educational
process in combination and unity. General scientific methods
of analysis and synthesis, induction and deduction contrib-
uted to the development of judgements and opinions on the
practical orientation of the educational process in the context
of higher legal education reform.

The basis of the special scientific level of research
on the practical orientation of training lawyers was de-
veloped by historical legal and comparative approaches.
The comparative legal method allowed establishing the
advisability of preserving the national traditions of higher
legal education in the educational process and introducing
new, progressive forms of the educational process aimed
at improving the quality of higher legal education, which
would meet the requirements of the labour market and the
challenges facing a modern democratic society, global devel-
opment trends and tasks of professional activity of lawyers
in various fields.

As an empirical material of the study, the study used
the analytical materials on the results of educational mea-
surements, national surveys of the state of development
of legal education in Ukraine, namely the Report on the
results of the analytical study “Knowledge and skills of
graduates of law faculties and institutions of higher edu-
cation through the prism of compliance with the needs of
the labour market”' conducted by the expert group on legal
education of the Directorate for Human Rights, Access to
Justice and Legal Awareness of the Ministry of Justice of
Ukraine in 2018, the results of national surveys of lawyers,
employees of the court staff and jurors in 2019 [18].

2. RESULTS AND DISCUSSION

2.1 Doctrinal approaches to practical training of students
in the conditions of legal education reform in Ukraine

Law of Ukraine No. 1556-VII “On Higher Education” of
July 1, 20142 defines the quality of higher education as the
compliance of the conditions of educational activities and
learning outcomes with the requirements of legislation and
standards of higher education, professional and/or interna-
tional standards (if any), as well as the needs of stakeholders

and society, which is ensured by implementing internal and
external quality assurance procedures.

As noted by V. Tatsiy and V. Komarov, “the com-
petency model of training lawyers involves bridging the
substantial gap between legal education and social practice.
Strengthening the practical orientation of training is also
associated with combining the training of applicants for
legal education with professional activities in the formats
of volunteering, providing free legal aid, legal clinics, in-
ternships, etc. Modernisation of legal education according to
a competence-based approach, strengthening the practical
component in the training of lawyers should not lead to the
rejection of fundamental higher legal education, which is
pertinent to the best traditions of the Ukrainian law school”
[7, p. 50-51].

This is confirmed by sociological studies that were
conducted to determine the basic competences of graduates
of law faculties or higher educational institutions. Report
on the results of the analytical study “Knowledge and skills
of graduates of law faculties and institutions of higher edu-
cation through the prism of compliance with the needs of
the labour market™, conducted by the expert group on legal
education of the Directorate for Human Rights, Access to
Justice and Legal Awareness of the Ministry of Justice of
Ukraine in 2018, according to employers, a graduate of the
law faculty should have the skills to draw up procedural
documents (25.3%), the ability to logically express their
opinion and have communication skills (25.3%). Almost
an equal number of respondents indicate the need for ana-
lytical, critical, and logical thinking skills (9.6%), skills
in working with the legislative framework, data registers
and relevant software, skills in quick search and processing
of information (8.4%), interaction with clients (7.3%). In
addition, graduates of law faculties should be proficient in
a foreign language at the proper level, in particular, be able
to draw up documents in a foreign language, and master
translation techniques (7.3%). No less important are the
skills and abilities to resolve conflicts and organise working
hours (6%). As is evident, it is practical skills and informa-
tion and communication competences that employers put
first when determining the requirements for future lawyers.
It is quite possible to agree with this, without forgetting that
the professional activity of a future lawyer requires them to
be also a well-mannered, educated person, but, admittedly,
practical training of a law student should be a priority in the
content of legal education.

Yu. Barabash notes that considerable efforts need to
be made for the methodological updating of the content of
teaching in law schools. Only when legal education gets a
different “practically oriented sounding” will we be able to

1. Report on the results of the analytical study “Knowledge and skills of graduates of law faculties and institutions of higher education
through the prism of compliance with the needs of the labour market”. (2018). Retrieved from https://uba.ua/documents/ZVIT _

Jurosvita.pdf.

2. Law of Ukraine No. 1556-VII “On Higher Education”. (2014, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1556-18#Text.
3. Report on the results of the analytical study “Knowledge and skills of graduates of law faculties and institutions of higher education
through the prism of compliance with the needs of the labour market”. (2018). Retrieved from https://uba.ua/documents/ZVIT Jurosvita.pdf.
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lay the foundation of a new philosophy of certification of
graduates of the end-to-end master of law curriculum as the
first important step in accessing the legal profession. This
means that it is necessary to discuss not only the creation
of new selection filters, but also to work hard to ensure that
a young lawyer has a sufficient level of not only theoretical
knowledge, but also basic skills to fulfil oneself in various
areas of legal practice [19].

Issues of practical orientation of training lawyers
are also relevant for foreign law schools. Thus, R.J. Wilson
notes that the origin, growth, and recognition of clinical
law education worldwide is the greatest innovation in the
pedagogy of law schools — and, admittedly, in student
education — since Socrates' “science”, the case method was
brought to Harvard by Christopher Columbus Langdell [14].

Back in the 19" century, Langdell attempted to create
ascientific method based on primary legal materials, which,
in his opinion, were the decisions of higher courts. The idea
was to understand the principles underlying the solution.
According to Langdell, the primary materials would be deci-
sions of higher courts, conveniently edited so that students
could understand the logic of reasoning and the principles
applied by the judge. The classroom is a laboratory. Scientific
methodology requires the student to conduct an experiment,
and not just observe how the teacher does it. For this reason,
the teacher had to make the student understand the case
and understand the judge's reasoning, emphasising his prin-
ciples. The role of the teacher was not to explain these
principles, but to help students find them through correctly
formulated questions [20].

In addition, foreign literature emphasises that Amer-
ican law schools should better organise work on preparing
students for legal practice. Teaching students to “think like
an advocate” is still necessary, but not enough to make
students act like an advocate faster after completing their
training. Training lawyers is particularly difficult because
lawyers work on many types of issues, both in dispute res-
olution and negotiation. Some legal disputes are resolved
during the trial, but most are resolved through other pro-
cesses in the “shadow of the law”. Although the legacy
of the Langdell system has developed in law education in
recent decades, it is quite difficult to combine legal doctrine,
practical skills and clinical experience in the learning pro-
cess. It is elementary to recognise general problems of legal
education; their solution can be quite difficult, and there is
no universal answer to this issue [13].

The above-mentioned doctrinal approaches to un-
derstanding the practical component in the training of lawyers
in states with different legal systems demonstrate that in
modern conditions of global challenges, the problem of in-
creasing the practical orientation of training lawyers is a
transnational issue. As noted above, in Ukraine, these prob-
lems are supposed to be solved first at the conceptual level
with the definition of strategic and operational goals for
reforming legal education as a component of legal reform.

In particular, according to the draft concept for the develop-
ment of legal education' strategic goal 5 provides as follows:

— increase in the volume of practical training of lawyers
to 30 ECTS credits and quality assurance of its completion,
which will be based on the principles of joint monitoring
by the law school, practice bases and relevant professional
legal communities;

— promotion of the development of legal clinics in the
form of separate structural divisions of higher educational
institutions and introduction of training courses on legal
clinical practice into the educational process;

— active introduction of innovative forms and methods
of teaching into the educational process: cases, training court
sessions, etc.;

— involvement of representatives of legal communities
in teaching individual courses or conducting classes for ap-
plicants for legal education;

— promotion of participation of applicants for higher
legal education in training internships in public authorities,
courts, notary offices, prosecutor's offices, the bar, and other
entities of public and private law;

— assistance and support, in particular material support,
for the participation of applicants for higher legal education
in court debate tournaments (moot court);

— gradual introduction of elements of a dual form of
education into the system of training lawyers;

— the widest possible involvement of applicants for
legal education in applied scientific research, participation
in student scientific societies, etc.

The analysis of the forms of practical training of
lawyers in modern conditions given in the Concept does
not raise any special objections. At the same time, the im-
plementation of the above-mentioned forms of training
lawyers can have a positive effect if students acquire theo-
retical knowledge of law. In this regard, V. Komarov fairly
argues that the basis of fundamental higher legal education
should not be pragmatic, highly specialised knowledge,
but methodologically important and stable one. Legal
education will only be fundamental when it is based on
the corresponding concepts of science. At present, unfortu-
nately, there is a substantial gap between the level of legal
education and legal science. It is necessary to combine
the legal science with legal education. The foundation of
legal education should be based on the achievements of
Ukrainian and world scientific thought, which would help
improve the depth of higher legal education. Fundamental
higher legal education should provide a specialist with ba-
sic, system-forming, methodologically significant knowl-
edge that originates from understanding and covers the
primary essence of legal phenomena. This also applies to
other competences focused on the results of training and
mastering a certain practical experience [3, p. 24].

Agreeing with this opinion, it is worth adding that
a future lawyer should not only acquire practical skills
and abilities, for example, of drawing up legal documents,

1. Draft Concept for the Development of Legal Education. (2020, November). Retrieved from http://kno.rada.gov.ua/fsview/75465.html.
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procedural documents, but also be knowledgeable in law,
be capable of having a tolerant conversation on professional
topics, while commanding both a high professional and
cultural level. In this regard, N. Onishchenko emphasised
that structurally, “knowledge of law” lies in the opportunity
to thoroughly investigate, study legal provisions and, accord-
ingly, master that knowledge to the required extent and at the
necessary level (to protect rights, freedoms, and legitimate
interests). Thus, the first step — familiarisation with the
legal material. The study of legal provisions involves many
aspects of doctrine and practice, law-making, and legal
implementation. Admittedly, such a study involves both
instrumental and essential components. Therefore, knowl-
edge of law is the assimilation of diverse legal knowledge
by a person to use it in all spheres of life for the most complete
exercise of rights, freedoms, and legitimate interests. This
process is defined by the following tasks: 1) establishment
and development of legal knowledge of a person in the
field of public administration; 2) education of respect for
law as a social value and for the principles of lawfulness;
3) development of needs and skills to actively protect their
rights, freedoms, and legitimate interests in accordance with
the procedure established by law [19].

Investigating the problems of high-quality training
of law students as a component of legal reform, N. Kuznetsova
noted that during training, a lawyer should acquire the skills
of logical, critical, and systematic analysis of documents,
understanding their legal nature and significance, skills of
consulting on legal issues, namely possible remedies for the
rights and interests of clients, in accordance with the require-
ments of professional ethics, proper compliance with the
provisions regarding non-disclosure of personal data and
confidential information, skills of independent preparation
of draft law enforcement acts. The graduate should have
the ability to critically and systematically analyse legal phe-
nomena and apply the acquired knowledge in professional
activities [5, p. 66-67].

The above scientific and theoretical approaches to
understanding the practical training of students with the need
for them to acquire fundamental knowledge in law suggest
that the development of practical skills and abilities of an
educational applicant occurs in the educational process due
to its various forms, and, most importantly, during practical
classes, internships, while working in a legal clinic, taking
part in court debates, etc. Practical training is an established
form of training lawyers, which in modern conditions causes
more problems in organising it and monitoring its comple-
tion by applicants for legal education. Therefore, it is ad-
visable to expand the existing practice base, which would
facilitate the completion of its various types (introductory,
educational, industrial, etc.), considering the specific features
of providing legal aid and acquiring skills of professional
activity of lawyers in various fields.

2.2 Case-method and solution of isolated cases as a form of
training lawyers in the context of its practical orientation
Article 1 of the Law of Ukraine “On Higher Education™ de-
fines an educational (educational-professional, educational-
scientific, or educational-creative) programme as a unified set
of educational components (academic disciplines, individual
tasks, practices, control measures, etc.) aimed at achieving
the learning results provided for in such a programme, which
entitles the student to a certain educational or educational
and professional qualification(s). Thus, it is the content of the
curriculum for training lawyers that determines the general
orientation of the educational process within a particular
speciality, including speciality 081 “Law”, namely teaching
students the rules of legal argumentation, which can take
place in practical classes and other forms of training. In this
regard, N. Kuznetsova fairly noted that the entire educa-
tional process is focused precisely on the development of
students' well-established skills in this technique — the tech-
nique of legal argumentation. On the one hand, the judicial
system should work out common standards of judicial
decision (admittedly, considering the specific features of
each jurisdiction and the relevant instance), on the other
hand, general and special legal educational institutions
should develop a methodology for the development of ap-
propriate skills and abilities for writing such decisions by
students [5, p. 70].

The development of proper skills and abilities for
preparing legal and procedural documents by applicants
for higher education occurs during practical classes, so
it would be advisable to conduct practical classes in aca-
demic disciplines in certain branches of law using the case
method, which has become widespread in law schools
in foreign countries. According to foreign literature, this
method originated in the 1870s, when it had an extremely
specific field of application — legal science. Harvard Law
School has used it to teach this subject, studying past court
cases. [21] This method is actively used in the educational
process [22]. The essence of the case method is that stu-
dents are invited to comprehend a real professional situa-
tion, the description of which reflects a practical issue and
substantiates the complex of previously acquired knowledge.
The main in this problem is the absence of unambiguous
solutions. The purpose of the case method is to involve stu-
dents in a situation where they need to make a decision [23,
p. 124]. Admittedly, the use of the case method in solving
practical problems in civil law differs from the method of
solving a practical problem in criminal law or procedure.

The theory of a model incident is based on the
possibility and necessity of applying a legal provision to an
indefinite number of cases covered by a single legal idea.
Systematisation of legal incidents into standard groups
helps clarify the content and features of the application of
particular legal provisions. The technique of solving a legal

1. Law of Ukraine No. 1556-VII “On Higher Education”. (2014, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1556-18#Text.
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incident in a particular branch of legal discipline has several
features. The most substantial differences can be identified
between the method of solving an incident in criminal and
civil law. Firstly, when resolving an incident under criminal
law, it is mandatory to analyse the subjective component
of the offender's behaviour. The compensatory function of
civil law and the need to restore the violated property and /
or personal non-property sphere of the victim due to the
latter allows ignoring the degree and nature of the fault of
the delinquent or the person who violated the contractual
obligation. In all cases, this does not affect the amount of
liability. In addition, the science of criminal law and civil
law define the category of guilt itself differently. There are
different presumptions of guilt in civil and criminal law.
Secondly, the resolution of an incident under criminal
law is limited by the need to apply the Criminal Code of
Ukraine. Civil law has a broader system of sources com-
pared to criminal law. Thirdly, a substantial difference be-
tween the resolution of an incident in criminal and civil
law is the possibility of applying an analogy in civil law,
as well as the possibility of an expansive interpretation of
civil law provisions [24, p. 29-30].

Draft Concept for the Development of Legal Edu-
cation' is directed towards the involvement of representa-
tives of legal communities in teaching individual courses
or conducting classes for applicants for legal education. In
this area, it is advisable to conduct binary practical classes
with the participation of practitioners and a teacher of a
higher educational institution in solving isolated cases,
especially if the decision-making on them lies in the plane
of, for instance, substantive and procedural law.

2.3 Legal clinics and other forms of training lawyers in the
context of its practical orientation

Applicants for higher education also acquire practical
skills while working in legal clinics. Today in Ukraine, the
education through legal clinics is organised based on the
Model Regulation on the Legal Clinic of a Higher Educa-
tional Institution of Ukraine, approved by Order No. 592
of the Ministry of Education and Science of Ukraine dated
03.08.2006” (hereinafter referred to as “the Model Regula-
tion on the Legal Clinic of a Higher Educational Institution
of Ukraine”), Paragraph 1.1 of which states that the legal
clinic is a structural division of a higher educational insti-
tution of III-1V accreditation levels, which trains specialists
in the field of “Law”, and is created as a basis for practical
training and conducting training practice for senior stu-
dents. According to Clause 2.1 of the Model Regulation
on the Legal Clinic of a Higher Educational Institution of
Ukraine®, the purpose of the legal clinic is to increase the
level of practical knowledge, skills, and abilities of students
of legal specialities; to ensure access of representatives
of socially vulnerable groups of society to legal aid; to

develop a legal culture of citizens; to educate and train
students in the spirit of adherence to and respect for the
principles of the rule of law, justice, and human dignity; to
expand cooperation of higher educational institutions that
train legal specialists, with judicial, law enforcement, justice,
state and local authorities, with other institutions and or-
ganisations; to introduce elements of practical training of
law students in the field of legal services into the educational
process.

Notably, legal clinics are widely used in foreign
countries. Moreover, they can provide legal aid directly to
certain segments of the population [25], or they can be
used as a method of teaching [26], since, for example, re-
search indicates that legal clinics of law schools can play
an important role, in particular, in improving the level of
education in the field of human rights, clinical education
in human rights can be considered as a successful method,
described by accessibility and acceptability [27].

Paragraph 2.3 of the Model Regulation on the Legal
Clinic of a Higher Educational Institution of Ukraine® makes
provision that in accordance with the purpose and objec-
tives of the legal clinic of the higher educational institution,
for its full and effective functioning, the management of the
legal clinic and the higher educational institution organises
and ensures as follows: a special course on the basics of legal
clinical practice, which covers the basics and functions of
legal clinics, and also focuses on the main aspects of legal
practice; theoretical and practical classes on the results of
the legal clinic; legal education, legal explanations, and
other educational and practical activities; free legal aid on
the protection of rights and freedoms of people and organ-
isations from all branches of law in accordance with the
current legislation of Ukraine; work with documents of
a legal nature and databases; preparation and distribution
of publications for the population on topical legal issues;
cooperation with representatives of state and non-state
bodies and organisations; research-to-practice conferences,
seminars, trainings, and other events on topical legal issues;
work on systematisation and analysis of judicial practice
of Ukraine, decisions of the European Court of Human
Rights, solving legal issues in law enforcement agencies,
state authorities, and local self-government; cooperation
with other legal clinics of higher educational institutions
of Ukraine and outside the state. Further development of
legal clinical education in Ukraine will certainly contribute
to the practical orientation of the educational process of
training lawyers, as well as improving the quality of higher
legal education.

Admittedly, the introduction of a dual form of edu-
cation would contribute to the practical orientation of the
educational process. However, questions arise regarding
the training of lawyers in this area. Part 6, Article 49 of the
Law of Ukraine “On Higher Education™ stipulates a dual

1. Draft Concept for the Development of Legal Education. (2020, November). Retrieved from http://kno.rada.gov.ua/fsview/75465 html.
2. Order of the Ministry of Education and Science of Ukraine No. 592 “On Approval of the Model Regulation on the Legal Clinic of a
Higher Educational Institution of Ukraine”. (2006, August). Retrieved from https://zakon.rada.gov.ua/laws/show/z0956-06#Text.

3. Ibidem, 2006.
4. Ibidem, 2006.

5. Law of Ukraine No. 1556-VII “On Higher Education”. (2014, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1556-18#Text.
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form of higher education as a way for full-time applicants
to receive education, which provides for on-the-job training
in enterprises, institutions, and organisations to acquire
certain qualifications in the amount of 25 to 60 percent of
the total volume of the curriculum based on an agreement.
On-the-job training provides for the performance of official
duties in accordance with the employment agreement. Dual
education is carried out based on a contract between an
institution of higher education and an employer (enterprise,
institution, organisation, etc.), which provides for proce-
dure for employment of a higher education applicant and
remuneration of their work; scope and expected results
of training a higher education applicant in the workplace;
obligations of the institution of higher education and the
employer regarding the implementation by the applicant
of higher education of an individual curriculum at the
workplace; procedure for evaluating the results of training
obtained at the workplace.

It is worth agreeing with V. Horodovenko, according
to whom before the introduction of dual education in the
legal profession, education should be approached prudently.
This is explained by the fact that most positions in the legal
profession are appointed by persons based on the results
of competitive selection. It is advisable to introduce some
elements of dual education in the training of lawyers, in
particular, the conclusion of cooperation agreements with
law firms and law associations, notaries, etc. and conducting
industrial practice, internships on their bases [19].

Admittedly, the dual form of education is progres-
sive in the context of obtaining professional education,
but it is also possible to introduce certain elements of dual
education in the training of lawyers, in particular, to provide
jobs and create opportunities for professional activities,
for example, in free legal aid centres, in territorial commu-
nities to provide future lawyers with certain types of legal
services for free primary legal aid in accordance with agree-
ments concluded with the educational institution (provid-
ing legal information, providing advice and explanations
on legal issues, drawing up applications, complaints and
other documents of a legal nature (except for documents of
a procedural nature)). All these actions, however, will be-
come possible after appropriate changes to the current leg-
islation of Ukraine governing the grounds and procedure
for providing free legal aid.

The participation of applicants for legal education
in model court debates and model court sessions proved
their effectiveness regarding the acquisition of practical
skills and abilities in the context of the practical orienta-
tion of training lawyers. Model court debates and model
court sessions contribute to the establishment and devel-
opment of such practical skills as public speaking and
critical thinking, the ability to formulate, argue, and defend
the legal position, the ability to draw up procedural docu-
ments, present oneself as a specialist during a court speech.

Reproduction for educational purposes of the judicial pro-
cess provides an opportunity for its participants to feel and
critically evaluate their professional skills and abilities,
to determine the further area of their improvement. Im-
portant in this context is the support of participants in the
educational process by professional associations of lawyers,
practitioners, judicial authorities, etc. Thus, the experience
of the Seventh Administrative Court of Appeal is positive,
which approved the regulation on holding model court ses-
sions with students of higher educational institutions'.

CONCLUSIONS

Summing up the above, one can draw a general conclusion
that for reasons of an objective and subjective nature, there
is a need for qualitative changes in the legal education
system considering the future accession of Ukraine to the
unified European educational space, which determines the
need to develop and implement in the educational process
of higher legal educational institutions methodological,
theoretical, legal, and educational foundations for reforming
legal education, the component of which is practical train-
ing of students and providing them with access to the pro-
fession. In this regard, it is worth supporting the work that
has commenced on the preparation and adoption of the
Concept for the Development of Legal Education, which
defines strategic and operational goals, the achievement of
which will raise legal education to the European level of
educational training of lawyers for the state and society.

Consequently, the modernisation of higher legal edu-
cation towards practical orientation of training lawyers is
one of the important tasks of the state at the present stage
of'its development and implementation of reforms in many
spheres of public life. The problem of increasing the practical
orientation of training lawyers is a transnational problem.
It is advisable to preserve the national traditions of higher
legal education in the educational process and introducing
new, progressive forms of the educational process aimed
at improving the quality of higher legal education, which
would meet the requirements of the labour market and the
challenges facing a modern democratic society, global devel-
opment trends and tasks of professional activity of lawyers
in various fields. The development of practical skills and
abilities of a legal education applicant occurs in the edu-
cational process due to various forms of the educational
process: during practical classes using case methods and
solving incidents, in particular, by conducting binary classes;
during practical training; while working in a legal clinic;
by participating in court debates, etc.

The problems discussed in this study do not cover
all aspects of legal education reform. Therefore, the study
of various forms of practical training of students in law
universities of Ukraine and foreign law schools is one of
the critical areas of legal education in the future.

1. Regulations on Model Court Hearings with Students of Higher Educational Institutions: Order of the Seventh Administrative Court of
Appeal. (2018, November). Retrieved from https://7aac.gov.ua/wp-content/uploads/2019/05.
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BIAITOBIAAABHICTD 3A IIKOAY, 3ABAAHY BUKOPMCTAHHSIM
TEXHOAOI'M IITYYHOI'O IHTEAEKTY

Anorauis. Texuonozii wmyunozo inmenexny, wo OCMAHHIM YACOM HAOYSAIOMb CMPIMKOZO PO3GUMKY, NOpAO I3
be3zanepeunumu nepesazamu CmeopIoioms i HU3Ky Hebe3nex, peanizayis skux CNpULUHAE 3a60anHs WKoOu. Biowkodyeanns
MAaKoi WKoOU GUKIUKAE 3aNUMAHHSL W00 YO €Kmig, 61acHe OIIHHS, SAKUM WKOOY OY10 3a60aAH0, NPUYUHHO-HACTIOKOBO2O
36’a3Ky mowjo. Yckaaouioe cumyayilo i HeOOCKOHANICMb HOPMAMUBHO20 Pecynt08aHHs GiOHOCUH 3 SUKOPUCTAHHS
MEXHON02IU UMYYHO20 THMENEKIMY Md HeOOCTNAMHICIb YU HEOOHO3HAYHICID CYO080L NPAKMUKU 3 BIOWKOOY8AHHS WUKOOU,
3a60aHOI BUKOPUCAHHAM Yu@posux mexuonoeii. Tomy memoio yiel nyonikayii € okpeciienHs nioxo0ie 00 3acmocy8aHHs.
IOPUOUYHOL GIONOBIOALHOCIME 3A WKOOY, CAPUYUHEHY SUKOPUCMAHHAM MEXHON02I WMyYHo20 iHmenekmy. Y cmammi
Ha NiOCmMasi CUCMEMHO20 AHANI3Y 3 BUKOPUCTNAHHAM OIAIEKMUYHO20, CUHEPEMUYH020, NOPIBHANLHO20, N02IYHO-
002MaAMUYHO20 Ma THWUX MEMOoOI8 aHANIZYEMbCS CMAH NPABOBO2O Pe2YNIO8AHHs GIONOBIOAIbHOCMI 3a CHPUYUHEHHS
WKOOU BUKOPUCMAHHSM MEXHON02II WNYYHO20 iHmeNeKmy ma 002080pIiombcst NiOXo0u 00 3acmocy8anHs 10pUOUUHOT
8I0N0GIOANLHOCII 30 WIKOOY, 3A60AHY BUKOPUCTIAHHAM YUX MEXHON02IU. 30Kkpema pooumvcsi 6UCHOBOK, WO HE36ANCAIOUU
Ha 0eKinbKa pe3ontoyil, nputinsamux €8poneticoKum napaameHmom, GIOHOCUHU 3 BUKOPUCTIAHHAM MEXHON02I WNYYHO20
iHmenekmy ma 3acmocy8anHs 10PUOUUHOL 8I0N0GIOANILHOCME 3a WKOOY, CHPUYUHEHY WIYYHUM IHMEIeKmom He 3000y1u
OCMAMmMO4H020 HOPMAMUBHO20 8Pe2YNI06ANHS. 3apa3s auwe QopmyEmbcs Hopuamuena 6asa ma cCmeoploIMvCs NPAGUILA
nosedinku y cepi yugposux mexunonoeiu. Ilepeo oepoicasamu, y momy uucii i Yxpainoio, cmoimo 3a60anHs npueedeHHs
3aKOHO0ABCMEA Y 2ANY3l BUKOPUCMAHHS TEXHONO2IL WIMYYHO20 [HMENEKmy y 6ION0GIOHICMb 00 MINCHAPOOHUX
HOPMAMUBHO-NPABOBUX AKINIE 3 MEMOIO 3AXUCHY NPA8 Md C60000 TOOUHU | ZPOMAOAHUHA MA 3a0e3nedeHHsl BI0N0GIOHUX
2apanmiti nio Yac UKOPUCMAHHSL MaKux mexnonoiu. OOHUM i3 nPiOpUMemHUX HANpPsMie 2apMOHI3ayil 3aKOHO0A8CmMEa
€ GUPIULEHHST NUMAHHSL PENCUMIE IOPUOUYHOL 8IONO0GIOANLHOCI 34 WKOOY, CNPUYUHEHY BUKOPUCMAHHIM MEXHOLO2IU
wimyuHo2o inmenexmy. Takumu pesicumamu Ha Cb0200HI € CY8opa 6i0N0GIOANIbHICIb MA BIONOBIOAILHICIb 30 NPUHYUNOM
BUHU. Bmim, 30ammuicme mozo 4y IHWO20 petcumy 6UKOHYEAMU (QYHKYIl CmMpUuMy8anHs ma Komnencayii wrkoou,
CNPUYUHEHOT BUKOPUCMAHHAM MEXHON02IL WMYYHO20 THMELeKMY, CNOHYKAE 00 HAYKOBOi OUCKYCIl
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LIABILITY FOR DAMAGE CAUSED USING ARTIFICIAL
INTELLIGENCE TECHNOLOGIES

Abstract. Artificial intelligence technologies, which have recently been rapidly developing, along with indisputable
advantages, also create many dangers, the implementation of which causes harm. Compensation for such damage raises
questions regarding the subjects, the act in itself which caused the damage, the causality, etc. The situation is also
complicated by the imperfection of statutory regulation of relations on the use of artificial intelligence technologies and the
insufficiency or ambiguity of judicial practice on compensation for damage caused using digital technologies. Therefore,
the purpose of this publication is to outline approaches to applying legal liability for damage caused using artificial
intelligence technologies. Based on a systematic analysis using dialectical, synergetic, comparative, logical-dogmatic, and
other methods, the study analysed the state of legal regulation of liability for damage caused using artificial intelligence
technologies and discusses approaches to the application of legal liability for damage caused using these technologies. In
particular, it was concluded that despite several resolutions adopted by the European Parliament, relations with the use of
artificial intelligence technologies and the application of legal liability for damage caused by artificial intelligence have
not received a final statutory regulation. The regulatory framework is merely under development and rules of conduct
in the field of digital technologies are still being created. States, including Ukraine, are faced with the task of bringing
legislation in the field of the use of artificial intelligence technologies in line with international regulations to protect
human and civil rights and freedoms and ensure proper guarantees for the use of such technologies. One of the priority
areas of harmonisation of legislation is to address the issue of legal liability regimes for damage caused using artificial
intelligence technologies. Such regimes today are strict liability and liability based on the principle of guilt. However, the
ability of a particular regime to perform the functions of deterring and compensating for damage caused using artificial
intelligence technologies encourages scientific discussion

Keywords: obligations, tort, electronic identity, civil law, IT technology, compensation for damages

INTRODUCTION

At present, the problem of liability for damage caused us-
ing artificial intelligence technologies is actively discussed
among scientists. Quite polar opinions are expressed, and
various arguments are given favouring a certain approach.
In general, the issue of liability for damage caused by arti-
ficial intelligence is placed in the context of the essence
of artificial intelligence and determining its place in the
structure of legal relations. Thus, there are three main ap-
proaches to determining the legal status of artificial intel-
ligence: 1) its perception exclusively as an object of civil
relations, which should be subject to the legal regime of

things; 2) its perception exclusively as a subject of civil
relations, a carrier of subjective rights and obligations, capa-
ble of acting independently and realising and evaluating the
significance of their actions and the actions of other per-
sons; 3) differentiated determination of the place of robots
in the structure of civil relations, where they can be both
subjects and objects of civil relations [ 1]. At the same time, it
is suggested that non-autonomous or partially autonomous
robots should be considered as tools used by subjects of legal
relations — the manufacturer, owner, software developer,
user, state authority, military chief, etc. Accordingly, legal
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liability for causing losses or other negative consequences
should be assigned proportionally to the developers of robots,
their owners and users. However, the issue of legal liability
of autonomous robots is undetermined, that is, they virtually
cannot be held accountable for themselves and for actions
or inaction by which they damage third parties [2, p. 160].
There is also a position that the person responsible for the
damage caused by artificial intelligence (hereinafter referred
to as “Al”) should be identified based on who caused the
action or inaction of Al, which ultimately caused damage,
and the level of autonomy of Al [3, p. 194-195].

Therefore, the solution of the issue of liability for
damage caused using Al technologies is impossible without
establishing the essence of Al because, as O.V. Kokhanovska
notes: “the explanation of the phenomenon of virtuality is
important from the standpoint of finding the correct legal
approaches to solving issues of guilt and legal liability,
protection of rights when it comes to damage caused by a
person — a living being and an automaton created by it, a
robot or artificial intelligence” [4, p. 147]. However, science
has not yet developed a unified approach to understanding
the essence of AL It can only be stated that Al is perceived
at least in the following meanings: 1) “weak artificial in-
telligence” — Al focused on solving one or more tasks that
a person performs or can perform; 2) “strong artificial in-
telligence” — Al focused on solving all tasks that a person
performs or can perform; 3) “artificial superintelligence” —
Al that is much smarter than the best human intelligence in
almost every field, including scientific creativity, general
wisdom and social skills, which can have consciousness
and subjective experiences [5]. And the role that Al plays
is blurring borders, democratising experience, automating
work, and distributing resources [6].

In April 2018, within the framework of the EU
strategy for Al development, a group of high-level experts
designed seven key requirements for Al: 1) mediation and
supervision of human activities: Al systems should ensure
a fair society, supporting freedom of human rights and fun-
damental rights, and not reduce or restrict the human right
to make decisions; 2) reliability and security: algorithms
should be stable, reliable, and sufficient to eliminate errors
or inconsistencies during all phases of the life cycle of Al
systems; 3) confidentiality and data management: citizens
should have full control over their data, while data relating
to them should not be used to damage or discriminate against
them; 4) transparency: Al systems should be traceable;
5) diversity, non-discrimination, and fairness: Al systems
should consider the full range of human abilities, skills, and
requirements and ensure accessibility; 6) social and envi-
ronmental well-being: Al systems should be used to enhance
positive social change and increase environmental responsi-
bility; 7) accountability: mechanisms should be put in place
to ensure responsibility for Al systems and their results'.

Given the ambiguity of the interpretation of the
essence of Al, and as a result, the lack of a unified concept
of liability for damage caused using Al technologies, there
is a need to discuss the issue of legal liability for causing
damage to Al. Therefore, the purpose of this publication is
to outline approaches to applying legal liability for damage
caused using artificial intelligence technologies.

1. MATERIALS AND METHODS

The understanding and application of law should be based
on a socially determined approach to perform the social
functions assigned to it. The improvement of the law should
ideally be subject to a common sense of justice and based on
a combination of different interests, both private and the
entire society. The system of modern Ukrainian law to a
considerable extent uses the methodology of Soviet law,
which is objectively not designed to serve the state and
liberal law. Consequently, the departure from positivism,
dogmatism, and ideologisation creates the need, on the one
hand, to critically approach the previously used methods
of cognition and transformation of reality, and on the other
hand, to develop innovative approaches to the application
of the principles of building and organising theoretical and
practical activities.

The principles, techniques, means, and methods of
research are determined by the essence of the phenomena
and processes under study. The study of artificial intelli-
gence and relations on the use of digital technologies should
consider the comparative novelty of such an object of re-
search activity, and therefore use both long-known and
widely used techniques, and new methodological tools that
are not familiar to legal science. Therefore, when studying
legal liability for damage caused using artificial intelligence
technologies, it was advisable to use such general tech-
niques as dialectical, Aristotelian, synergetic, comparative,
as well as the logical-dogmatic method of interpreting law
as a special method of scientific cognition, including the
method of hermeneutics.

The dialectical method of research, which allows
analysing various social phenomena in their development,
was used to study the contradictions of approaches to the
application of a particular regime of legal liability for dam-
age caused using artificial intelligence technologies and to
establish causality between the understanding of the essence
of artificial intelligence and legal liability regimes. Syn-
ergetics, considering development as self-development of
complex systems, proves that each such system has not a single
line of development, but many such lines. Therefore, the use
of the synergistic method allowed considering not a single
line of development of responsibility relations, but also to
conduct research factoring in their multidimensional nature.

Using the Aristotelian method, judgements regarding
the application of legal liability for damage caused using

1. Artificial intelligence: Commission takes forward its work on ethics guidelines. (2019, April). Retrieved from https://ec.curopa.eu/

commission/presscorner/detail/en/IP_19 1893.
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artificial intelligence technologies were justified by provi-
sions based on proven theories. And the use of the com-
parative method allowed analysing and identifying the
contradictions of the proposed approaches to compensation
for damage caused using artificial intelligence technologies.
The comparative method also allowed studying the state
of legal regulation of liability for damage caused using
artificial intelligence technologies and concluding on the
insufficiency of such statutory regulation and a need for
updating national legislation considering current global
trends in this area.

The logical-dogmatic method of scientific research
helped identify obvious attributes (aspects, characteristics)
of legal phenomena without delving into internal essential
connections. It was aimed at cognising the dogma of law, which
solves the problems of systematisation, interpretation, and
application of law, as well as the development of law. How-
ever, the change of the worldview, legal understanding and,
as a result, of the methodological approaches to the study
of legal phenomena, as well as an increase in the fluidity
of the dogma of law, require complementing the dogmatic
method with the method of hermeneutics, which involves
expansion of the researcher's intelligence, feelings, and
intuition on the subject of cognition. The main idea of herme-
neutics is that the essence of any socio-legal phenomenon
can be understood only in the context of the historicity of its
existence. Given the above, the use of the logical-dogmatic
method along with the method of hermeneutics allowed con-
sidering the regimes of legal liability for damage caused
using artificial intelligence technologies through the lens of
their perception by interstate institutions and researchers.
In particular, using such techniques, an attempt was made
to interpret the regimes of legal liability through the analysis
given in the European Parliament resolution of 16 February
2017 with recommendations to the Commission on Civil
Law Rules on Robotics, European Parliament resolution of
20 October 2020 with recommendations to the Commission
on a civil liability regime for artificial intelligence' and
scientific literature on conditions of legal liability.

The main stages of the study of legal liability for
damage caused using artificial intelligence technologies
were as follows: 1) the hypothesis that compensation for
damage caused using artificial intelligence technologies
should be based on the conventional principles of legal
liability — strict liability and liability on the principle of
guilt, considering the specific field of activity — digital
technologies; 2) analysis of the state of legal regulation of
relations on the use of artificial intelligence technologies
and liability for damage caused using such technologies;
3) study of doctrinal approaches to the application of legal

liability regimes for damage caused using artificial intel-
ligence technologies and the effectiveness of their perfor-
mance regarding the functions of deterrence and compen-
sation of such damage; 4) formulation of the conclusion
that liability for damage caused using artificial intelligence
technologies depends on the level of risks of artificial in-
telligence systems.

2. RESULTS AND DISCUSSION

2.1 Legal regulation of liability for damage caused using
artificial intelligence technologies

On October 20, 2020, the European Parliament approved
the resolution with recommendations to the Commission
on a civil liability regime for artificial intelligence
(2020/2014(INL))*>. The introduction of this resolution
states that in order to efficiently exploit the advantages
and prevent potential misuses of Al-systems and to avoid
regulatory fragmentation in the Union, uniform, principle-
based and future-proof legislation across the Union for all
Al-systems is crucial. Technology development must not
undermine the protection of users from damage that can
be caused by devices and systems using Al. The question of
liability in cases of harm or damage caused by an Al-system
is one of the key aspects to address within this framework.
Prior to the approval of the said 2020 resolution, the
regulation of liability for damage caused by Al was partially
implemented by the European Parliament resolution of
16 February 2017 with recommendations to the Commis-
sion on Civil Law Rules on Robotics (2015/2103(INL))>. In
fact, in a 2017 Resolution, the European Parliament, given
that the more autonomous robots, the less they can be con-
sidered simple tools in the hands of other entities (such as
the manufacturer, operator, owner, user, etc.), questioned the
sufficiency of conventional liability rules to ensure clarity of
the legal liability of various entities regarding liability for
actions and inaction of robots, when the cause cannot be
traced to a particular human actor and the unresolved question
remains whether it was possible to avoid actions or inaction
of robots that caused damage. It was suggested that the
autonomy of robots raised questions concerning their nature
in the light of existing legal categories, or whether a new cat-
egory should be created with its specific features and conse-
quences. Therewith, it was noted that under the current legal
framework, robots by themselves cannot be held liable for
actions or inaction that cause damage to third parties; at the
same time, the existing liability rules cover cases where the
cause of the robot's action or inaction can be traced back to
a particular human agent, such as the manufacturer, operator,
owner, or user, and whether this agent could have foreseen
and avoided harmful behaviour of the robot. Furthermore,

1. European Parliament resolution of 20 October 2020 with recommendations to the Commission on a civil liability regime for artificial
intelligence (2020/2014(INL)). (2020, October). Retrieved from https://www.ceuroparl.europa.cu/doceo/document/TA-9-2020-0276 EN.html.

2. Ibidem, 2020.

3. European Parliament resolution of 16 February 2017 with recommendations to the Commission on Civil Law Rules on Robotics
(2015/2103(INL)).(2017,February). Retrieved from https://www.europarl.ecuropa.cu/doceo/document/TA-8-2017-0051 EN.html?redirect.

153




manufacturers, operators, owners, or users may be strictly
responsible for the robot's actions or inaction. If a robot
or Al can make autonomous decisions, conventional rules
will not be sufficient to impose legal liability for damage
caused by the robot, since they do not allow identifying the
party responsible for providing compensation and require
the party to compensate for the damage it has caused. In
addition, in this resolution, the European Parliament stated
a need to design new, effective, and modern rules that should
correspond to technological developments and innovations
that have recently emerged and are used on the market both
in the field of contractual and non-contractual liability, since
conventional rules of contractual liability are not applicable,
and Directive 85/374/EEC!, which covers non-contractual
liability, can only cover damage caused by manufacturing
defects of the robot, provided that the injured person can
prove the actual damage, product defect and causality between
the damage and the defect, so the rules of strict liability or
no-fault liability may be insufficient. In paragraph 59 of
Resolution 2017, the European Parliament called on the
Commission, when conducting an impact assessment of its
future legislative tool, to study and analyse the creation of
a specific legal status for robots in the long term, so that at
least the most complex autonomous robots can be estab-
lished as having the status of electronic persons responsible
for compensation for damage they may cause, and possibly
the application of electronic identity to cases where robots
make independent decisions or otherwise interact with
third parties independently.

In 2020, Policy Department C, at the request of the
European Parliament's Committee on Legal Affairs, con-
ducted a study that resulted in recommendations regarding
Al civil liability. The study notes that to date, the only pos-
sible fundamental and universal reasoning for artificial in-
telligence systems is that there is no philosophical, techno-
logical, or legal grounds to consider them anything other
than artefacts generated by human intelligence, and hence
products. From an ontological standpoint, all advanced
technologies are not subjects, but only objects, and there is no
reason to grant them rights and bring them to legal responsi-
bility. Even considering the existing liability standards, it is
always theoretically possible to identify a person who can
be found responsible for losses caused by using the device.
But from a functional standpoint, one can define some condi-
tions under which it is advisable to assign a fictitious form

of legal personality to a certain class of applications, as is
currently the case with corporations. However, if the concept
of electronic personality should be understood as a way to
recognise the possibility for a machine to get rights or be
burdened with responsibilities, in the light of its internal
features — intelligence, the ability to learn and modify itself,
autonomy, unpredictability of its result — which cause it to
differ from other objects, such a proposal should be ignored
and objected to [7, p. 9, 38].

In fact, this approach was developed in the above-
mentioned 2020 resolution?, which noted no need for a
complete review of well-functioning liability regimes, but
rather for specific and coordinated adjustments to liability
regimes to avoid a situation where persons who suffer damage
or whose property is damaged find themselves without
compensation. For 30 years, Product Liability Directive’has
proved to be an effective means of obtaining compensation
for damage caused by a defective product, but it needs to
be revised to adapt it to the digital world and the challenges
facing new digital technologies, thus ensuring a prominent
level of effective consumer protection, as well as legal cer-
tainty for consumers and businesses, while avoiding high
costs and risks. However, Product Liability Directive should
be updated in parallel with the Directive 2001/95/EC of
the European Parliament and of the Council of 3 December
2001 on general product safety”.

The current civil legislation of Ukraine contains no
special provisions that would regulate the issues of liability
for damage caused using Al technologies. However, given
the rapid development of digital technologies, the urgent
need to protect human and civil rights and freedoms, dem-
ocratic values, as well as provide proper guarantees during
the use of such technologies, relations on the use of Al are
gradually gaining legal regulation. Thus, on December 2,
2020, the Cabinet of Ministers of Ukraine approved the Con-
cept of Development of Artificial Intelligence in Ukraine?,
where one of the principles of development and use of artificial
intelligence technologies, adherence to which fully complies
with the principles of the Organisation for Economic Coop-
eration and Development on artificial intelligence issues,
defines the principle of assigning responsibility for their
proper functioning to organisations and persons who de-
velop, implement, or use artificial intelligence systems in
accordance with these principles. And bringing the legisla-
tion in the field of artificial intelligence technologies in line

1. Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regulations and administrative provisions of the

Member States concerning liability for defective products. (1985, July). Retrieved from https://eur-lex.europa.cu/legal-content/EN/

ALL/?uri=celex%3A31985L0374.

2. European Parliament resolution of 20 October 2020 with recommendations to the Commission on a civil liability regime for artificial
intelligence (2020/2014(INL)). (2020, October). Retrieved from https://www.europarl.europa.eu/doceo/document/TA-9-2020-0276_EN.html.
3. Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regulations and administrative provisions of the

Member States concerning liability for defective products, op. cit.

4. Directive 2001/95/EC of the European Parliament and of the Council of 3 December 2001 on general product safety. (2001, December).
Retrieved from https://eur-lex.europa.cu/legal-content/EN/ALL/?uri=celex%3A32001L0095.

5. Order of the Cabinet of Ministers of Ukraine No. 1556-p “On Approval of the Concept of Development of Artificial Intelligence in
Ukraine”. (2020, December). Retrieved from https://zakon.rada.gov.ua/laws/show/1556-2020-%D1%80#Text.
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with international regulations is one of the priority areas
for implementation of the Concept.

As part of the recodification of civil legislation of
Ukraine by the Working Group as one of the areas of updat-
ing the statutory array of the Civil Code of Ukraine' (here-
inafter referred to as “the CCU”) it is proposed to develop
the provision on the “digital rights” of a person as a type of
personal non-property rights that create the possibility of
realising interests in the field of digitalisation; more clearly
regulate the features of the implementation and protection
of personal non-property rights, which are endowed with
persons who have special legal statuses (legal modes),
in particular, a digital (electronic) person; supplement
the current CCU, among other things, with provisions on
1) compensation for damage caused by malicious software;
2) compensation for damage caused by robotics and artifi-
cial intelligence [8, p. 18, 51].

Thus, the statutory regulation of relations on the use
of artificial intelligence technologies in general and the ap-
plication of legal liability for damage caused by artificial
intelligence in particular is at the stage of development.
Several resolutions adopted by the European Parliament
established the principles of legal liability and laid down
conceptual provisions for compensation for damage caused
by artificial intelligence. At the same time, it is the right of
any country to supplement the current national legislation
in the field of application of artificial intelligence tech-
nologies. Such an update of legislation should consider
current global trends, including regarding the liability for
damage caused by Al, and at the same time allow covering
future technological developments, including developments
based on free and open-source software, since, as noted in
the 2020 resolution?, any future-oriented civil liability legal
framework should inspire confidence in the safety, reliability,
and consistency of products and services, including digital
technologies, to strike a balance between effective and fair
protection of potential victims of damage, while providing
sufficient free opportunities for businesses, especially for
small and medium-sized ones, to develop new technologies,
goods, or services. This would help build trust and create
stability for investment because, ultimately, the goal of any
liability system should be to provide legal confidence for
all parties, whether it is the manufacturer, operator, victim,
or any other third party. Therefore, the authors of this study
tried to outline approaches to the application of legal liability
for damage caused using artificial intelligence.

2.2 Legal liability for damage caused using artificial
intelligence technologies

Liability plays an important dual role in everyday life
because on the one hand, it guarantees that a person who
has suffered damage or danger of causing it has the right to

claim and receive compensation from the party regarding
which it is proved that it is liable for such damage or loss,
and, on the other hand, it creates economic incentives for
individuals and legal entities to prevent damage or losses,
or bear the risk of having to pay compensation®.

Atpresent, there is a rather ambiguous situation with
compensation for damage caused using Al technologies.
Scientific publications offer various approaches to bringing
to legal responsibility for such damage — from applying
the rules of compensation for damage caused by a source
of increased danger to assigning responsibility to the Al
itself — an electronic person. This diversity of opinions is
explained by the comparative novelty of relations on the
use of Al, and, as a result, the lack of statutory regulation
of these relations and the lack of well-established judicial
practice in dispute resolution. Consequently, legal liability
for damage caused using Al technologies is on the agenda of
the entire legal community. As Virginia Dignum pointed out,
tools are needed to integrate moral, social, and legal values
with technological development in Al. Responsibility is fun-
damental to the understanding and research of Al, in par-
ticular, in the context of subject composition, for example,
who is to blame if a self-driving car harms a pedestrian: a
hardware designer; a software developer that allows the car
to decide on the path; the power that lets the car on the road,
the owner who can personalise the decision-making system
in the car according to his or her preferences; the car itself
because its behaviour is based on its self-training, or perhaps
all these subjects together [9]. According to Mohammad
Bashayreh, the basis of the new liability regime should be
the distribution of risk as proportionate responsibility, when
participants in relations on the use of Al technologies agree
to bear the risk of unpredictable Al behaviour [10]. After all,
the behaviour of Al systems depends, among other things,
on the following factors: 1) data from third-party developers
(if any) to train it, some of which may be open to algorith-
mic choices made by researchers and developers; 2) how
users can provide data to the system during its use; 3) how
algorithms (some of which may be probabilistic in nature
and therefore difficult to evaluate and fully control) are de-
signed to adapt or possibly ignore some input data; 4) how
people can make decisions by receiving instructions from
Al in particular behavioural effects, as people become over-
confident or change their attitude towards risk when using
Al for decision-making [11].

Along with questions on whether Al or an au-
tonomous system will be brought to legal responsibility,
whether the person who bears such a legal obligation should
be responsible for negligent or criminal actions of Al (the
programmer of the algorithm or its inventor/owner), the ques-
tion of the possibility of Al to file a claim is also raised [12].

According to Jean-Sebastien Boghetti, different

1. Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15.
2. European Parliament resolution of 20 October 2020 with recommendations to the Commission on a civil liability regime for artificial
intelligence (2020/2014(INL)). (2020, October). Retrieved from https://www.europarl.europa.cu/doceo/document/TA-9-2020-0276 EN.html.

3. Ibidem, 2020.
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liability regimes may apply depending on the circumstances
and legal systems. The author makes a general distinction
between sector-specific modes and non-specific sector modes.
Thus, when Al is used in an area of activity covered by such a
specific regime, a sector-specific liability regime is applied,
for example, a special (strict) liability regime in case of dam-
age caused by a road accident. Non-specific sector regimes
are quite different in this respect. Each country has its rules,
but there are two types of regimes that can be found in most
(Western) legal systems and the application of which can at
least be provided for in case Al causes damage: liability for
goods and liability for guilt [13, p. 95]. This refers to strict
liability (damage is compensated regardless of guilt) and
liability based on the principle of guilt. Next, the authors
analysed these liability regimes.

According to the rules of strict liability, a party who
causes damage to another compensates for it, regardless of
who is at fault. In general, there are doubts in science re-
garding the capability of strict liability to create effective
incentives for subjects to avoid causing damage. Tort law
has two main statutory goals: compensation to victims of
a tort and deterrence of future tort behaviour [14, p. 443].
Giuseppe Dari-Mathiacci and Francesco Parisi noted that
strict liability, as well as lack of liability, cannot provide an
effective outcome in terms of stimulating risk reduction.
This is explained by the fact that in the system of strict
liability, the causer of damage must bear both the costs of
preventive measures and the expected amount of damage,
and therefore minimise the amount of these costs. This ensures
an effective level of precautionary measures, but only for
the damage causer. There are no incentives for the victim to
prevent damage since they always receive compensation.
In the absence of liability, the situation becomes the
opposite. The rules of liability, depending on the fault,
determine the level of due diligence and verify whether the
relevant party has accepted this level of discretion or not.
Accordingly, both parties to the legal relations are motivated
to take all measures necessary to prevent the damage caused
or, if it is impossible to avoid it, reduce the amount of dam-
age caused [15]. According to Emiliano Marchisio, the idea
that civil liability should have a deterrent function implies
that the obligation to compensate for damages is imposed
on the person whom legal systems define as the addressee
of such deterrence. This paradigm has remained virtually
unchanged over time and has developed two main strate-
gies for distributing liability for damages: liability for guilt
and strict liability. The concept of guilt has in some cases
been conceptually replaced by the concept of strict liability
simply to increase deterrence, even in cases where guilt
could not be assessed positively in court, to encourage
producers and other professionals to increase investment in
security. This approach is supported by scientists, and even
complex studies at the supranational level have considered

and continue to consider the deterrent function together with
the compensation function as the central function of civil
liability [16].

Holding liable for damage caused using Al technol-
ogies under the rules of compensation for damage caused by a
source of increased danger, albeit logical, has its drawbacks.
In the previous publication [3], covering legal issues and
risks of using Al technologies, it has already been noted
that when it comes to compensation for damage caused by a
source of increased danger, such damage occurs in the case
of using a certain vehicle, mechanism, equipment, which,
although they can get out of human control, however, cannot
make autonomous decisions. A distinctive feature of Al is its
ability to make decisions unassisted. Therefore, this refers
not only to the lack of submission to a person's control, but
also to the unpredictability of its actions and causing damage.
Accordingly, since such harm is unpredictable, its infliction
is not covered by the concept of activities that create an
increased danger to the environment, in the interpretation
of Principles of European Tort Law [3, p. 194-195]. The
norms of strict liability oblige an individual or legal entity
that uses Al, or on whose behalf Al acts, to bear respon-
sibility for damage inflicted, regardless of whether such
behaviour was planned or envisaged [17, p. 385].

In the 2020 Resolution', the European Parliament
noted that, proceeding from the legal challenges that Al
systems pose to existing current civil liability regimes, it
appears reasonable to establish a general strict liability
regime for autonomous high-risk Al systems. Responsibility
should be assigned to the operator, regardless of where the
operation takes place and whether it is performed physically
or virtually. This approach is based on risk assessment, which
can cover several levels of risk, and should be based on clear
criteria and a suitable definition of high risk and provide legal
certainty. At the same time, an Al system poses a substantial
risk when its autonomous operation implies a considerable
potential for causing damage to one or more individuals ran-
domly and exceeds reasonable expectations. When determin-
ing whether an Al system is high-risk, it is also necessary to
consider the sector where significant risks can be expected,
and the nature of the measures taken. The significance of the
risk potentially depends on the interaction between the se-
verity of the possible damage, the probability of causing
damage or losses, and how the Al system is used. All high-
risk Al systems should be exhaustively listed in the Annex
to the proposed Regulation?, which should be reviewed at
least once every six months. If all activities, devices, or
processes controlled by Al systems that cause damage or
create danger are not listed in the Annex to the proposed
regulation, compensation for damage should be made in
accordance with the rules of liability for guilt. The injured
person can at least benefit from the presumption of guilt
on the part of the operator, who should be able to justify

1. European Parliament resolution of 20 October 2020 with recommendations to the Commission on a civil liability regime for artificial
intelligence (2020/2014(INL)). (2020, October). Retrieved from https://www.europarl.europa.eu/doceo/document/TA-9-2020-0276_EN.html.
2. Annex to the Resolution: Detailed Recommendations for Drawing Up a European Parliament and Council Regulation on Liability

for the Operation of Artificial Intelligence-Systems. (2020, October). Retrieved from https://www.europarl.europa.eu/doceo/document/

TA-9-2020-0276_EN.html.
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themselves by proving that they have performed their duty
of due care. If several operators cause damage, they must
be jointly and severally liable, but each operator will have
the right to recover part of the compensation from other
operators, proportionately to their liability, provided that the
injured person has been provided with full compensation.
Thus, the Resolution 2020" established two modes
of liability for damage caused by Al: 1) strict liability for
damage caused by high-risk Al systems; 2) liability on the
principle of guilt if the damage caused by Al is not classified
as high-risk Al systems. Procedural issues of prosecution,
as well as issues of the amount of penalties and limitation
periods for such types of claims, fall within the competence
of Member States pursuant to the Resolution 2020.
According to H. Zech, when the risk cannot yet be
determined based on the state of technological knowledge,
strict liability can serve as a useful tool for controlling techno-
logical risk in the face of uncertainty. This liability regime
can also be used as a risk-sharing tool, especially in com-
bination with mandatory liability insurance (third-party
insurance). However, like any liability rule, it applies only
when it is possible to prove an individual causality [18].
However, as Emiliano Marchisio notes, in the field of Al,
the interrelation between cause and effect regarding the
causality of damage can be non-linear. Therefore, applying
the conventional civil liability paradigm to Al may not
considerably improve security and may instead identify
negative external effects. This is explained by the fact that
compensation for damage to consumers and other end users
of Al devices requires, according to the conventional para-
digm, that the obligation to pay compensation is imposed
on manufacturers and programmers. However, manufac-
turers and programmers will not be able to forecast the
unpredictable “behaviour” of Al algorithms, which will be
affected by countless variables provided by databases, Big
Data collection, and end users themselves, which are com-
pletely beyond the reach and control of anyone. The scientist
believes that strict liability should not be applied if an al-
gorithm programmed in accordance with standards some-
times makes mistakes and leads to negative consequences,
despite the absence of shortcomings in development or im-
plementation. In these cases, manufacturers and program-
mers of Al algorithms and devices should be exempt from
civil liability for damages. In other words, in all cases where
there is no evidence of negligence, carelessness, or ineptitude,
and the robot (both in its physical components and in aspects
of artificial intelligence) adhered to the production and
programming of scientifically proven standards, program-
mers and manufacturers of Al algorithms and devices
should not be held responsible for damages [16]. In this
regard, Gyandeep Chaudhary added that the key question

regarding Al is whether Al systems offer any solution in a
particular scenario, like most expert systems, or whether
Al itself makes decisions and acts accordingly, such as an
autonomous car. The first case concerns at least one external
agent, thereby complicating the proof of causality, while in
the latter case, due to the lack of participation of an external
agent, suck proof is relatively easy [19, p. 157]. However,
the specific feature of Al is that Al systems are specially
programmed to interact and change Al based on the wishes of
consumers. Therefore, at the time of purchase, the Al pro-
gramme has only the potential to develop into a dangerous
or harmful product responding to the consumer's use in and
of itself [20, p. 1213].

As for liability for damage caused by a defective
product, established by the Product Liability Directive, pur-
suant to Article 1 of this Directive, the manufacturer shall
be liable for damage caused by a defect in its product’.
“Manufacturer” in the Directive means the manufacturer of
the finished product, the manufacturer of any raw material
or manufacturer of a component, and any person who, by
putting their name, trademark, or other distinctive feature
on the product, represents themselves as its manufacturer.
Also, a “manufacturer” is any person who imports goods
into the community for sale, hiring, leasing, or any form of
distribution during their activities, and therefore shall be
responsible as a manufacturer. Thus, the “manufacturer”
of Al in the sense of the Product Liability Directive will
be a manufacturer of the finished product — software, or a
design engineer, if the defect is conditioned by the design
of'this product. In this case, according to Susana Navas, the
designer could be personally responsible for the damage
caused as the “manufacturer of the component” of the
robot [21, p. 81].

In accordance with the position of the European
Parliament?, liability for damage caused using Al technol-
ogies should generally be borne by the Al system operator.
This is explained by the fact that the operator controls the
risk associated with the Al system, similar to the owner
of the car. Due to the complexity and interconnectedness
of the Al system, the operator will in many cases be the
first perceptible person for the victim. The term “operator”
covers both an external network operator and an internal
network operator if the latter is not covered by the Product
Liability Directive*. An external network operator is an in-
dividual or legal entity that exercises certain control over
the risk associated with the operation and functioning of
the Al system and benefits from its operation. An internal
network operator is an individual or legal entity who con-
stantly determines the features of the technology, provides
data and the main support service of the internal network,
and therefore also exercises some control over the risk

1. European Parliament resolution of 20 October 2020 with recommendations to the Commission on a civil liability regime for artificial
intelligence (2020/2014(INL)). (2020, October). Retrieved from https://www.europarl.europa.eu/doceo/document/TA-9-2020-0276 EN.html.
2. Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regulations and administrative provisions of the

Member States concerning liability for defective products. (1985, July). Retrieved from https://eur-lex.europa.cu/legal-content/EN/

ALL/?uri=celex%3A31985L0374.

3. European Parliament resolution of 20 October 2020 with recommendations to the Commission on a civil liability regime for artificial

intelligence (2020/2014(INL)), op. cit.
4. Ibidem, 2020.
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associated with the operation and functioning of the Al sys-
tem. Exercising control means any action of the operator
that affects the operation of the Al system, and therefore the
extent to which it exposes third parties to its potential risks.
Such operator actions can affect the operation of the Al sys-
tem from start to finish, determining inputs, outputs, or
results, and whether particular functions or processes in the
Al system can change. If there is more than one operator, all
operators shall be jointly and severally liable, having the
right to proportionate appeal against each other. The pro-
portions of liability should be determined by the appropriate
degree of control that operators had over the risk associated
with the operation and functioning of the Al system.

However, proceeding from the basic principle of the
Product Liability Directive that the manufacturer is liable
for losses caused by a defect in the goods that they have
put into turnover, the responsibility of the manufacturer is
essentially a strict liability, since imposing on the manufac-
turer the obligation to compensate for damage caused by
a defect in the goods does not require proof of their guilt.
Therefore, by and large, this still refers to two modes of
liability for damage caused using Al technologies — strict
liability and liability on the principle of guilt.

Consequently, radically innovative approaches to
compensation for damage caused using Al technologies
have not yet been observed. At the statutory level, the idea
of an “electronic person” as a participant in legal relations
and a subject of legal liability was not supported. Legal
liability for damage caused by artificial intelligence is based
on conventional principles: strict liability and the principle
of guilt.

CONCLUSIONS

The rapid development of digital technologies creates new
opportunities, but also creates new challenges. Protecting

human and civil rights and freedoms, democratic values,
and ensuring proper guarantees during the use of such
technologies is becoming a priority task of the state. The
implementation of this task requires well-thought-out
law-making activities and coordination of national legis-
lation with international legislation. Currently, the issue
of legal liability for damage caused using artificial intel-
ligence technologies is debatable. The idea of providing
artificial intelligence with legal personality and, as a re-
sult, recognising it as a liable party, which is quite actively
discussedinthescientificliterature,hasnotbeenconsolidated
in regulatory documents. Numerous resolutions, adopted
by the European Parliament, consolidate the conventional
principles of legal liability and compensation for damage
caused using Al technologies: 1) strict liability; 2) liability
based on the principle of guilt. The differentiation of such
modes is based on the risk assessment of Al systems, and
the operator of such systems is determined as the party
liable. Therefore, compensation for damage caused using
high-risk Al technologies is the operator's obligation, re-
gardless of where the operation takes place and whether
it occurs physically or virtually, and whether the operator
is guilty of causing the damage. If the damage is caused
by devices or processes controlled by Al systems that are
not classified as high-risk Al systems, compensation for
such damage should be performed per the rules of liability
for guilt. In this case, the operator's proof that it has taken
all reasonable means to avoid damage will release it from
liability for damage caused using Al technologies. At the
same time, for subsequent research, it would be interesting
to study the issue of liability insurance for damage caused
using artificial intelligence technologies, from the standpoint
of preventing and/or compensating for such damage.

(9]

[10]

[11]
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Muxosa Onekciiiopuu Ctedanuyk

Biooin npobnem yusinbnoeo npasa

Hayxoso-0ocnionutl incmumym npueamno2o npasa i NionpueMHUymed
@.I' bypuaxa Hayionanonoi akademii npasosux nayx Ykpainu

Kuis, Vxpaina

OCOBAMBOCTIIIPABOBOT'O PEI'YIFOBAHHSI AI€3AATHOCTI
HEIMOBHOAITHIX TA ITPOBAEMM IXHbOI EMAHCHUIIALIIT

AHoTanisas. Cmammsi npucesiueHa 00CHIONCEHHIO MA 6CMAHOBLEHHIO 0COONUBOCmel Ji€30amHOCME HeNOGHOLIMHIX 0CID,
a maxooic 8UNAOKI8 HAOAHHSL IM NOBHOI YUBLILHOT die30amHnocmi. Memoio cmammi € po3Kpumms OKpemux 0coonusocmet
30IUCHEHHsL MA 3aXUCIY CYO EKMUBHUX YUBLIbHUX NPAE HENOGHONIMHIX 8 Medcax ceoel diezoamuocmi, ix emancunayii ma
hopmysanisi KOHKpEeMHUX Npono3uyitl Wooo 600CKOHAIEHHS NPUBAINHONPABOBO2O PE2YIIOBAHNS 3A3HAYEHUX GIOHOCUH.
IIpoananizo6ano nonodICeHHs YUHHO20 YKPATHCOKO20 3AKOHO0ABCMEA, NPUCBAUEHO20 NPABOBOMY PE2YIIO8AHNIO 8IOHOCUH
w000 GU3HAYEHHs 00CA2Y YUBLIbHOI 0I€30AMHOCMI HENOGHONIMHIX OCIO, a MAKONC 3AKOHO0ABUUN Q0CEIO 3aAPYOINCHUX
Kkpain, 30kpema, @panyii, Himeuuunu, Berukoi bpumanii, CIIIA mowo. 3pobnerno 6ucnosox npo 11020 HeoOHOPIOHICHb,
a makodic npo ICHY8AHHS PI3HUX 3d 3MICMOM 3AKOHOOA8UUX NIOX00I8 SIK 00 BUHAUCHHS BIKY, 3 K020 (hizuuHa ocoba
86aAICAEMBCS NOGHONIMHBOIO, MAK [ 00 00C512Y NPABOMOUHOCMEU, AKUMU HAOLLEHI HeNnOGHONIMHI. JJOCIIONHCeHO THO3eMHULL
00¢6I0 3aKOHO0ABU020 HAOLIEHHSA HEeNOBHOMIMHIX MONCIUBICINIO PO3NOPAOICAMUCH HALEHCHUM IM MAUHOM HA 8UNAOOK
c80€i cmepmi, a makodc NiOXi0 YKpaincbKoeo 3aKOHOOAGYs Yy HACMUHI 8PE2YIIO8AHHS 3A3HAYEHUX NPABOGIOHOCUH.
Ha niocmasi ananizy cm. 1234 [[K Ykpainu euoxkpemieno cneyu@iuni pucu npaea Ha 6YUHEHHs 3aN06imy 6 4acmuHi
BUBHAYEHHS 11020 CYO €KMi6 Mma cHOPMYTbOBAHO BUCHOBOK NPO BIOCYMHICMb V 3AKOHOO0ABCMEI 3000POHU GUUHEHHS
3an06imy HenosHONIMHbLOI 0c00010, WO HADYLA NOBHY YUBLIbHY OIE30AMHICIb 6 NOPSOKY, 6CIAHOBIEHOMY 3AKOHOM.
ITiompumaro no3uyiio HayKo8yie w000 HeoOXIOHOCIMI HOPMAMUBHO20 3AKPINLeHHS MONCIUBOCTT HENOGHOIIMHIX 6UUHSIMU
3ano6im, OOHAK I3 NEGHUMU 3ACMEPENCEHHIMU, WO OOYMOBGLEH] NOIONCEHHAMU YUHHO2O YUBLILHO2O 3AKOHOOABCMEd,
a makodic po3pooNeHo KOHKpemHi nponosuyii uwjodo enecenns 3min 0o L{K Ykpainu. 3pobneno euchosox npo npagoge
3aKpiNIeHHs: OMPUMAHHI HENOGHOIIMHIM CMamycy nogHicmio 0i€30amHnoi ocodu 0soma cnocobamu — HAOAHHAM mda
HaOymmsam. Boonouac, nio HadanHuam noenoi yusinbHoi 0i€30amHuocmi po3yMiEMO RPULTHAMMS KOMAEMEHMHUM OP2AHOM
(v ybomy unaoxy opearom oniku i RiKiyeanHst abo cyoom) 6i0n06iOH020 PIULEHHS 34 HASLBHOCMI NepeddaueHUx 3aKOHOM
niocmae. Hamomicme nabymmsi nonoi yusinbroi diezoamuocmi 6 konmexemi y. 2 cm. 34 LK Ykpainu cnpuiimaemocs
5K pe3ynbmam CamoCmiiiHO20 GYUHEHHsT HeNOBHOMIMHIM 10pUOUdHOi Oii (V ybomy unaoxy YKiaoewus winiody), siKa
nepeobauena 3aKoHOOABCMBOM | msicHe 3a co0010 NPAGOSI HACTIOKU Y 6USTSA0T OMPUMAHHS 0COO0I0 NOGHOT YUBLTLHOL
diezoamuocmi 6e3 000amK068020 CAHKYIOHYB8AHHSL 3 OOKY THUWUX 0CIO YU depoicasu

KurouoBi ciioBa: gizuuna ocoba, npasocyd 'ekmuicms, npago30amHicmo, cyb eKmusHe YusLibHe npaso, 0OMeNCeHHsL YUBLTbHUX
npas, emaxcunayis
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FEATURES OF LEGAL REGULATION OF THE LEGAL CAPACITY OF
MINORS AND PROBLEMS OF THEIR EMANCIPATION

Abstract. This study investigated and established the specific features of the legal capacity of minors, as well as cases
of granting them full civil legal capacity. The purpose of this study was to cover certain features of the implementation
and protection of subjective civil rights of minors within their legal capacity, their emancipation and to develop specific
proposals for improving the private law regulation of these relations. The study analysed the provisions of the current
Ukrainian legislation on the legal regulation of relations on determining the scope of civil legal capacity of minors, as
well as the legislative experience of foreign countries, in particular, France, Germany, Great Britain, the United States,
etc. The authors of this study concluded that Ukrainian legislation is heterogeneous in nature, as well as that there are
different legislative approaches to determining the age of majority of an individual, and to the scope of powers granted
to minors. The study examined the foreign experience of legislative provision of minors with the opportunity to dispose of
their property in case of their death, as well as the approach of the Ukrainian legislator in terms of governing these legal
relations. Based on the analysis of Article 1234 of the Civil Code of Ukraine (hereinafter referred to as “the CCU”), the
authors identified specific features of the right to make a will in terms of determining its subjects and concluded on the
absence of legislative prohibition of making a will by a minor who has acquired full civil legal capacity in accordance
with the procedure established by law. The position of scientists on the need for statutory consolidation of the ability
of minors to make a will was supported, but with certain reservations conditioned by the provisions of the current civil
legislation; the authors developed specific proposals for amendments to the CCU. It was concluded that a minor receives
the status of a fully capable person in two ways — by granting and acquiring. At the same time, the granting of full civil
legal capacity is interpreted as the adoption of an appropriate decision by the competent authority (in this case, the
guardianship and custodianship authority or the court) provided the availability of grounds stipulated by law. Therewith,
the acquisition of full civil legal capacity in the context of Part 2, Article 34 of the CCU is perceived as the result of
independent performance of a legal action by a minor (in this case, marriage), which is stipulated by law and entails
legal consequences in the form of obtaining full civil legal capacity without additional authorisation from other persons
or the state

Keywords: individual, legal personality, legal capacity, subjective civil law, restriction of civil rights, emancipation

INTRODUCTION

The civil status of minors constitutes an extremely complex,
multidimensional, and dynamic phenomenon, the specific
features of which are determined by numerous factors,
namely the aspects of social and economic policy of the
state. This, for its part, objectively necessitates the identi-
fication, pinpointing, and investigation of the fundamental
components of the civil status of minors and the problems
of their emancipation. However, modern civilistics has not
yet developed a unified scientific approach to the main

categories that describe this status. Over the past few
decades, the study of the specific features of the legal per-
sonality of minors and its main elements has become of
unprecedented importance, given the consolidation at the
highest international level — in the Universal Declaration
of Human Rights of 1948! and the International Covenant
on Civil and Political Rights of 19667 — the provision that
“everyone, wherever they are, have the right to recognition
of their legal personality”. Furthermore, this provision once

1. Universal Declaration of Human Rights. (1948, December). Retrieved from https://zakon.rada.gov.ua/laws/show/995 015#Text.
2. International Covenant on Civil and Political Rights. (1966, December). Retrieved from https://zakon.rada.gov.ua/laws/show/995 043/

ed19661216#Text.
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again demonstrates the manifestation of the principle of
anthropocentrism as fundamental for building a social and
legal state.

The current stage of development of the doctrine of
legal personality in general and the legal capacity of minors
in particular is described by dynamism and the emergence of
innovative approaches to understanding legal personality.
New scientific challenges require the scientific community
and the legislator to accumulate efforts to timely respond
to the emergence of new phenomena and ensure adequate
legal regulation of the legal capacity of minors and the
problems of their emancipation. In addition, nowadays, one
can confidently say that the category of legal personality of
minors in the legal doctrine consistently acquires features
inherent in an interbranch legal institution, going beyond
the subject of civil law.

The purpose of this study was to cover certain fea-
tures of the implementation and protection of subjective
civil rights of minors within their legal capacity, their eman-
cipation and to develop specific proposals for improving
the private law regulation of these relations.

1. MATERIALS AND METHODS

The scientific and theoretical framework for the study of
legal regulation of relations in the field of legal capacity
of minors and the problems of their emancipation included
the papers of famous theorists and civilistic scientists of the
pre-revolutionary, Soviet, and modern periods, who consid-
ered the basic principles of legal personality of individuals:
M.M. Agarkov [1], S.S. Alekseev [2], V.I. Borysova [3],
S.M. Bratus [4], M.V. Vitruk [5], V.P. Hrybanov [6],
O.V. Dzera [7], A.S. Dovhert [8], I.V. Zhylinkova [9],
Yu.O. Zaika [10], O.S. Ioffe [11], O.0. Kot [12],
O.D. Krupchan [13], N.S. Kuznetsova [14], V. V. Luts [13],
0.0. Kovalenko [15], R.A. Maidanyk [16], Z.V. Ro-
movska [17], M.M. Sibilova [18], R.O. Stefanchuk [19],
Ye.O. Sukhanov [20], Ya.M. Shevchenko [21], G.F. Sher-
shenevych [22], S.I. Shymon [23], V.L. Yarotskyi [24] and
others. On their basis, using philosophical, general scientific,
and special scientific methods of cognition, the features of
legal regulation of the legal capacity of minors and the
problems of their emancipation were established.

The main empirical material used in the preparation
of the study included the legal provisions that define the
concept, content, and correlation of elements of civil legal
personality of minors in civil law of Ukraine, features of
its implementation, relevant theoretical provisions and con-
ceptual approaches to understanding legal personality of
minors, legislation of Ukraine, other countries and interna-
tional agreements, as well as law enforcement and judicial
practice in cases related to the exercise of legal personality
of minors for further scientific development of vectors of
legal science in the field of regulation of relations concern-
ing emancipation, as well as the legal consequences that the
minors’ behaviour may lead to. The research methods were
chosen in accordance with the purpose and objectives of

the study, taking into account its object and subject. The
methodology of this study includes information regarding
the philosophical aspects, methodological and legal foun-
dations of scientific cognition, the study of the structure
and main stages of a scientific article, etc. The methodologi-
cal framework of the study included philosophical, general
scientific, and special scientific methods of cognition. In
particular, dialectical method was used to investigate the
terms “individual”, “legal personality”, “legal personality”,
“legal capacity”, and establish their specific features. Further-
more, the use of the dialectical method allowed outlining
objective prerequisites for the development of an effective
mechanism for legal regulation of relations arising in the
exercise of legal personality. Aristotelian method was used
to formulate the concepts of legal personality of minors and
the category of emancipation.

The use of the synergistic method made it possible
to study and determine the nature of legal personality or
minors in the totality of its main features and elements and
establish connections between the elements of its structure.
Use of general scientific methods, such as analysis and
synthesis, allowed investigating the components of the legal
personality of minors and the effectiveness of legal regula-
tion of relations arising upon its exercise. The comparative
legal method made it possible to identify and determine
ways to implement the positive foreign experience in
law-making, legal doctrine, and judicial practice in the
field of legal regulation of relations on the exercise of the
legal personality of minors in the Ukrainian legal system.
This method also helped clarify conceptual approaches to
understanding the concept of legal personality, theories of
static and dynamic legal capacity.

Use of judicial practice helped establish an under-
standing of the essence of the legal personality of minors
from the standpoint of judicial practice. The method of legal
modelling was used to formulate relevant proposals and
recommendations for improving the current legislation of
Ukraine and the practice of its application.

2. RESULTS AND DISCUSSION

When studying the specific features of the legal capacity
of minors, it is necessary to refer to the provisions of the
current legislation governing relations in this area. Thus,
according to Article 32 of the CCU!, an individual between
the ages of fourteen and eighteen is recognised as a minor.
Analysing the provisions of this Article, one can conclude
that the legislator has considerably expanded the scope of
legal capacity of minors in comparison with the legal ca-
pacity of children. Thus, Part 1, Article 32 of the CCU indi-
cates that, apart from transactions provided for in Article 31
of the CCU (i.e., making small household transactions and
exercising personal non-property rights to the results of
intellectual and creative activities), a minor has the right to:

1) independently manage their earnings, scholarship, or
other income;

2) independently exercise the rights to the results of

1. Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15/ed20030116#Text.

162




Journal of the National Academy of Legal Sciences of Ukraine, Vol. 28, No. 2, 2021

intellectual and creative activities protected by law;

3) be a participant (founder) of legal entities, if this is not
prohibited by law or the constituent documents of the legal
entity;

4) independently conclude a bank deposit agreement
(account) and dispose of the deposit made by them in their
name (funds on the account).

At the same time, an exhaustive list of powers of mi-
nors aged 14 to 18 years indicates that the legislator states
their inability to independently exercise other rights and
perform obligations stipulated by civil legislation in com-
parison with adults. Moreover, Part 2, Article 32 of the CCU
states that a minor makes other transactions with the consent
of parents (adoptive parents) or guardians. This, in turn, as
fairly noted by S.V. Reznichenko, is the reverse side of the
legal status that reflects the aspect of interference in the
fulfilment of their capabilities by parents (adoptive parents),
guardians, or guardianship and custodianship authority. In
this case, the legislation makes provision for a legal lever
that can influence the course of civil relations, the subject
of which is a minor, in particular, to restrict their rights.
Proceeding from these factors, such a person is legally
dependent and relatively non-independent [25, p. 14].

In this regard, it would be advisable to give exam-
ples of foreign experience in the legal consolidation of
the scope of civil legal capacity of minors. Interesting, in
particular, is the experience of France. Thus, according to
Article 389 of the Civil Code of France, a person under
the age of 18 is considered legally incompetent'. Their
property is managed by their legal representatives, that is,
their parents, and in case of their death, custodians. Parents
are jointly and severally liable for damage caused by their
minor children. They also enter into agreements on behalf
of a minor until they reach the age of majority. However, in
cases defined by law, a minor can independently enter into
transactions with the consent of their parents or guardians.
According to the provisions of French civil law, upon
reaching the age of 16, a minor can only enter into a certain
number of transactions without the consent of their parents
(guardians). Such transactions include the conclusion of
an employment agreement, the right to dispose of personal
earnings and deposit in the bank, the right to make a will
for half of the property bequeathed to minors, and other
transactions that, according to Article 1305 of the Civil
Code of France, are not unprofitable for a minor and do not
violate their rights [26, p. 82].

In Germany, a person becomes fully capable from
the age of 18. A child under the age of 7 is completely
incapable. A person between the ages of 7 and 18 has limited
legal capacity and, as a general rule, concludes transactions
with the consent of legal representatives. However, a
minor has the right to conclude some transactions in-
dependently. Apart from the possibility of entering into
transactions that give legal benefits, minors can enter into

transactions within the limits of funds received from a legal
representative or other person (with the consent of their
parents); transactions concluded as a result of the operation
of'an enterprise for which the legal representative’s consent
was obtained; transactions aimed at implementing and
terminating an employment agreement. Tort — the ability
to bear responsibility for the damage caused — is defined
as a separate legal category in Germany. Thus, according
to Paragraph 828 of the Civil Code of Germany?, a person
under the age of 7 is not responsible for damage caused to
another person. A person between the ages of 7 and 10 is
not responsible for damage caused to another person as a
result of an accident involving a car or railway, except if
he or she intentionally caused an injury. And according to
Part 3 of the same Paragraph, a person under the age of 18
is not responsible for damage caused to another person, if,
upon causing damage, they did not have the understanding
necessary to realise their responsibility [27; 28].

In the United States and England, there is no
concept of legal capacity in its classical understanding. In
these countries, only the term “legal status” is used, which,
according to judicial practice, is divided into passive and
active legal status, although English civil doctrine does not
clearly distinguish between these concepts. In the literal
sense, active legal status is the ability to perform certain
actions, which in Ukraine and in most European countries
is called legal capacity [28]. As for the legal consolidation
of the powers of minors, in England, until the age of 18, a
person is considered a minor, their legal capacity is lim-
ited regardless of age. A minor can only conclude certain
transactions, such as the purchase of necessary things and
services; the possibility of entering into a personal employ-
ment agreement, etc. A special feature of the civil law of
England is the presence of the so-called “unconditionally
invalid transactions”, that is, transactions to which a minor
is not entitled. Such transactions include a money loan
agreement, trade transactions, recognition of the balance
of a counter-current account [29].

In the United States, the legal capacity of a minor
is regulated similarly to English law. A person becomes
fully capable from the moment of their majority, which
in different states occurs between the ages of 18 and 21.
If a person has not reached the age of majority, they are
considered to have limited legal capacity. A feature of
American judicial practice is the tendency to expand the
legal capacity of minors by recognising the validity of a
larger scope of transactions that minors can conclude and
perform [30, p. 83].

The analysis of foreign experience in the legal
consolidation of the scope of civil legal capacity of minors
indicates its heterogeneous nature and the existence of
various legislative approaches, firstly, to the establishment
of the age from which an individual is considered an adult;
secondly, to the actual application of the terms “legal status”

1. Civil Code of France. (1804, March). Retrieved from https://www.napoleon-series.org/research/government/c_code.html.

2. Civil Code of Germany. (2013, October). Retrieved from https://www.gesetze-im-internet.de/englisch_bgb/.
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and “legal capacity” in law-making; thirdly, to the scope
of powers that minor individuals are endowed with. At the
same time, there is no doubt that each of these approaches
is based on the corresponding legal traditions that form the
foundation of a particular legal system.

The experience of France in securing the right to
make a will for property for minors deserves special at-
tention and consideration of this right through the lens
of Ukrainian civil legislation and doctrinal approaches to
the expediency of consolidating it. Most importantly, the
authors of this study note that pursuant to Article 1234 of
the CCU!, only an individual with full civil legal capacity
has the right to a will. The analysis of this Article enables
the identification of specific features of the right to make a
will in terms of determining its subjects. Thus, the right to
make a will belongs exclusively to individuals; the right to
make a will is conditioned by the acquisition of full civil
legal capacity by an individual; the right to make a will does
not stipulate that an individual reaches the age of majority.
This suggests the possibility of a will made by a minor
who has acquired full civil legal capacity in accordance
with the procedure established by law. At the same time,
the theoretical provisions of civilistics generally lack
consensus regarding the possibility for minors to dispose
of wages or scholarships by making a will [31, p. 38].
According to V.I. Serebrovskyi, minors cannot bequeath
property because they have the right to independently use
their earnings “for consumption”, and the will does not have
such a purpose [32, p. 99].

I.V. Zhylinkova’s position is quite opposite — she
believes that since the relevant article of the CCU gives
minors the right to dispose of their earnings, scholarships,
and other income, the transfer of such property by will is
another way to dispose of it. Otherwise, there is a conflict:
on the one hand, a minor has the right to dispose of their
earnings, scholarship, and other income, and on the other
hand, they do not have the opportunity to dispose of these
funds by making a will [33, p. 23].

It is difficult to disagree with this position because
according to Article 1233 of the CCU, a will is a personal
order of an individual in case of their death. It is the
private, personal nature of this document that indicates
that there is no need for its approval by other persons.
Furthermore, the legislative ban on making a will through
a representative, which is stipulated by Article 1234 of the
CCU, indicates the inadmissibility of any influence on the
will of the testator, and only the personal will of the latter
must be considered when making a will. The literature also
expresses the opinion that the right to make a will, along
with fully capable persons, should be granted to persons
with incomplete civil legal capacity because the right to
bequeath is a component of the term “disposal”, and there-
fore, relating to specific property, minors should have a
testamentary legal capacity [34, p. 10].

The legislative experience of foreign countries in
securing the right to make a will for minors is quite differ-
ent. Thus, according to the requirements of the legislation
of the countries of the continental and Anglo-American
legal systems, as a general rule, a will can also be made
only by adults and fully capable persons, but there are
exceptions to this rule. According to the Civil Code of
Germany? a will can be made by a person who has reached
the age of 16. A will made by a person who, due to mental
illness, is incapable of understanding and evaluating the
meaning of the instructions contained in it is considered
invalid. Minors (from 16 to 18 years of age) can make a
will only in the form of an oral application or transfer a
written application to a notary.

According to the provisions of the Civil Code of
France?, a will is any document, the content of which ex-
pressly indicates the will of a person to engage in a testa-
mentary disposition. A person who has reached the age of
majority or an emancipated minor who has reached the age
of 16 has the right to make a will. Non-emancipated minors
who have reached the age of 16 can make a will for ¥ part
of the property that is theirs by right of ownership, and which
they could dispose of if they were of legal age [35, p. 87].

According to English law, the ability to make a will
arises only upon reaching the age of majority, namely from
the age of 18. An exception is made for sailors during the
voyage and military personnel who can make a will from
the age of 14 [36, p. 230].

Under US legislation, the right to make a will arises
atthe age of 16. Some states, such as Georgia, have set an ear-
lier age for achieving the ability to make a will — 14 years.
Laws and judicial practice require that the testator be
“competent”, that is, understand what their actions, and
determine wills made by incapable, mentally ill persons to
be invalid, as well as those concluded with the use of vio-
lence, threats, deception, mistakes, etc. [36, p. 87; 37].

Based on the analysis of the above, one can state a
global trend of moving away from the implicit condition
that an individual has the right to make a will by acquiring
full civil legal capacity or reaching the age of majority. On
the contrary, the legislation of foreign states establishes a
considerable number of exceptions for granting testability
to persons who are not of legal age, as well as do not have
full civil legal capacity. According to the authors, such an
approach to solving the issue of the possibility of minors
to be testators of their property is quite reasonable and
adequate to modern social realities. Moreover, it does not
contradict the current Ukrainian legislation in any way
because, as already noted, minors aged 14 to 18 years have
the right to independently dispose of the funds that they
have acquired through their work, and, consequently, to
determine their future legal fate in case of their death.

Considering the above, the authors deem it appro-
priate to support the position on the need for regulatory

1. Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15/ed20030116#Text.
2. Civil Code of Germany. (2013, October). Retrieved from https://www.gesetze-im-internet.de/englisch_bgb/.

3. Civil Code of France. (1804, March). Retrieved from https://www.napoleon-series.org/research/government/c_code.html.
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consolidation of the ability of minors to make a will, but
with certain reservations, which are stipulated by the pro-
visions of the current civil legislation. Thus, if according to
Part 1, Article 32 of the CCU' minors have the right to in-
dependently, at their own discretion, dispose of their earnings,
scholarship, or other income, then in accordance with Part 2
of this Article, a minor must make a transaction relating to
vehicles or immovable property with the written notarised
consent of the parents (adoptive parents) or the guardian
and the permission of the guardianship and custodianship
authority. Part 3, Article 32 of the CCU is based on the
same principle, which indicates that a minor can dispose
of funds deposited in whole or in part by other persons
in a financial institution in their name with the consent of
the guardianship and custodianship authority and parents
(adoptive parents) or a guardian. Consequently, the existing
legislative restrictions on the minors’ disposal of certain
categories of property belonging to them make it impos-
sible for potential minor testators to freely include it in a
will without the corresponding approval of their parents
(guardians) and the guardianship and custodianship authority.
With this in mind, to provide minor individuals with the
opportunity to fully dispose of their property in accordance
with the current legislation and at the same time to protect
the property rights and interests of minors, the authors of
this study propose to amend Parts 1-2 of Article 32 of the
CCU, wording them as follows:

“Article 32. Incomplete civil legal capacity of an

individual between the ages of fourteen and eighteen

1. Apart from transactions stipulated by Article 31 of
this Code, an individual between the ages of fourteen and
eighteen (a minor) has the right to:

1) independently manage their earnings, scholarship,
or other income, including by making a will,

2. A minor makes other transactions with the consent of
their parents (adoptive parents) or guardians.

For a minor to make a transaction relating to vehi-
cles or immovable property, including wills, there must be
written notarised consent of the parents (adoptive parents)
or the guardian and permission of the guardianship and
custodianship authority”.

Furthermore, Article 1234 of the CCU should be
supplemented with Part 2 and be worded as follows:

“A minor individual with incomplete civil legal
capacity has the right to a will relating to the property
belonging to them by right of ownership, considering the
requirements of Parts 1-2 of Article 32 of this Code re-
garding the need to obtain the consent of parents (adoptive
parents) or a guardian and the permission of the guard-
ianship and custodianship authority for minor to make a
transaction relating to certain types of property”.

In the context of studying the specific features of
civil legal capacity of minors, the issue of granting them
full civil legal capacity in accordance with the procedure
established by law is critical. This institution is widely
known to all legal systems of the world under such a term

as emancipation. In general, there is an opinion in society
that a person acquires full civil legal capacity only after
reaching the age of 18. However, in this regard, the position
of LF. Shershenevych is correct, that it is quite possible
that a person will reach maturity before the legal term, and
then it would be difficult for them to be under excessive
guardianship; it is possible, on the contrary, that a person
will remain mentally challenged even after reaching the
age of majority, and then it would be dangerous to leave
them without a mentor [38, p. 69].

As N.Ya. Dyachkova fairly noted, the basis for the
emergence of emancipation in Ukraine was the need for
legal regulation of existing relations due to the new eco-
nomic structure of Ukraine and the rapid development of
entrepreneurship, and the biosocial nature of human — the
rapid acceleration of adolescents, etc. The forced unem-
ployment of millions of adults has prompted their children
to seek a certain source of income. The payment of extra-
curricular education, the unavailability of free higher ed-
ucation for many also contributes to the early growth of
adolescents who seek to acquire economic freedom by their
own work [39, p. 298]. Thus, the need to legislate the legal
possibility of teenagers “reaching the age of majority ahead
of'schedule” is quite natural and objectively predetermined.

In general, emancipation emerged more than two
thousand years ago in the Roman Empire and became one
of those legal phenomena that are successfully used in the
world to this day. Its primary importance, as a ritual for
freeing persons from parental care, in the modern world
has found its purpose in the procedure for granting full
civil legal capacity to minors [40, p. 57].

“The Romans”, as Dionysius explained to Greek
readers, “have nothing of their own as long as their parents
are alive, but both money and slaves, everything they
have belongs to their parents” [41]. Parental authority was
unlimited and ceased only with the death of the father, the
death of the subject, or the receipt of certain honorary titles
by the subject. However, the power of the home-owner
as a unilateral right could be terminated artificially — the
father had the right to release his son from his power at his
own discretion. This procedure was called emancipation
and originated as the antipode of the ritual of mancipation
(mancipatio), through which Roman citizens concluded
transactions with things and persons. That is, in case of
the implementation of mancipatio relating to a person, they
fell under the power of the home-owner, but if emancipatio
was applied to a person, they were released from parental
authority. Thus, emancipation (emancipatio) is a procedure
for the release of a subordinate son by the will of pater
familias (home-owner) [40, p. 58].

Notably, emancipation did not cease to exist
with the fall of the Roman Empire, and, according to
I.V. Zhylinkova has retained its primary importance in
foreign law and is interpreted as the release of a person
from guardianship and custodianship by parents or other
authorised persons and the acquisition of the ability to

1. Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15/ed20030116#Text.
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acquire rights and obligations by their actions, that is, the
acquisition of full civil legal capacity by a person [27].
Thus, for example, Article 477 of the Civil Code of France'
establishes the possibility of withdrawal from parental care
if the person reaches the age of 16. The legal status of an
emancipated person in this country is close to the legal
status of an adult, but at the same time it has a number
of restrictions. In particular, an emancipated minor cannot
engage in business activities [37].

Considering the experience of Spain, according to
Article 323 of the Spanish Civil Code?, an emancipated
person cannot borrow money, alienate their real estate or
objects of special value without the permission of their par-
ents (guardians) [37]. In the United States, only some states
regulate the emancipation. According to Paragraphs 62, 64
of the Civil Code of the State of California’®a person aged
14 to 18 years is considered emancipated if he or she marries,
enrols military service, or by a court decision [40, p. 58].

According to the provisions of the legislation of the
Czech Republic, a minor can be declared fully capable by
a court decision if he or she has reached the age of 15,
their ability to earn a living independently and solve their
issues is confirmed, as well as with the consent of the legal
representative of the minor (Part 1, Para. 37 of the Civil Code
of the Czech Republic)*.

At the same time, emancipation does not find its leg-
islative consolidation in all countries of the world. Thus, in
Germany, after reducing the age of majority to 18 years,
emancipation lost its significance and the corresponding
paragraphs of the Civil Code were removed [42]. Further-
more, the emancipation procedure is also absent in such
countries as Denmark, the Netherlands, England. [43, p. 861].

The analysis of the regulatory consolidation of the
emancipation procedure in the legislation of foreign states
indicates a variation in approaches to the possibility of
minors to acquire full civil legal capacity, which is quite
natural given the specific features of the legal customs of a
particular state, which in turn are caused by the features of
historical and social development.

At the same time, the legislation of Ukraine, as well
as, for the most part, in European countries, also establishes
emancipation as an institution. However, Z.V. Romovska
made a reservation that “granting minors full civil legal
capacity is both good and bad because, on the one hand,
it eliminates obstacles to full social activity; on the other
hand, because the minor becomes an independent subject
of risk and responsibility, losing the possibility of partially
transferring them to parents, guardians”. In this regard, ac-
cording to Romovska, the provision of full civil legal capacity
should be approached carefully and mindfully [17, p. 254].

Evidently, guided by the need for special protection
of the interests of minors, the Ukrainian legislation ap-
proached the issue of regulating the procedure for eman-
cipation cautiously, providing an exclusive procedure for
obtaining full civil legal capacity by minors in the CCU
provisions. Thus, according to the provisions of Article 35
of the CCU, full civil legal capacity can be granted to an
individual who has reached the age of sixteen and works
under an employment agreement, as well as to a minor who
is recorded by the mother or father of the child. Full civil
legal capacity is granted by a decision of the guardianship
and custodianship authority at the request of the interested
person with the written consent of the parents (adoptive
parents) or the guardian, and in the absence of such con-
sent, full civil legal capacity may be granted by a court
decision. Full civil legal capacity may be granted to an
individual who has reached the age of sixteen and wishes
to engage in entrepreneurial activity. With the written con-
sent of the parents (adoptive parents), guardian or guard-
ianship authority, such a person may be registered as an
entrepreneur. In this case, an individual acquires full civil
legal capacity from the moment of state registration as an
entrepreneur. Full civil legal capacity granted to an indi-
vidual applies to all civil rights and obligations. In case of
termination of the employment agreement or termination
of business activities by an individual, the full civil legal
capacity granted to him/her remains.

Furthermore, the full civil legal capacity of an indi-
vidual before reaching the age of majority is also mentioned
in Part 2, Article 34 of the CCU, according to which in
case of marriage registration of an individual who has not
reached the age of majority, he or she acquires full civil
legal capacity from the moment of marriage registration.
Thus, the analysis of these legislative provisions suggests
that a minor receives the status of a fully capable person in
two ways — by granting and acquiring. At the same time,
the granting of full civil legal capacity is interpreted as
the adoption of an appropriate decision by the competent
authority (in this case, the guardianship and custodianship
authority or the court) provided the availability of grounds
stipulated by law. For its part, the acquisition of full civil
legal capacity in the context of Part 2, Article 34 of the
CCU is perceived as the result of independent performance
of a legal action by a minor (in this case, marriage), which
is stipulated by law and entails legal consequences in the
form of obtaining full civil legal capacity without additional
authorisation from other persons or the state.

Therefore, mandatory prerequisites for granting mi-
nors full civil legal capacity are as follows:

1) reaching the age of 16 and working under an

1. Civil Code of France. (1804, March). Retrieved from https://www.napoleon-series.org/research/government/c_code.html.

2. Civil Code of Spain. (1889,
pdf?reldoc=y&docid=5a8ad42e4.

July).

Retrieved from https://www.refworld.org/cgi-bin/texis/vtx/rwmain/opendocpdf.

3. Civil Code of the State of California. (1872). Retrieved from https://leginfo.legislature.ca.gov/faces/codesTOCSelected.

xhtml?tocCode=CIV.

4. Civil Code of the Czech Republic (2012, February). Retrieved from http://anesro.com/downl/zakon/89-2012_Sb.pdf.
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employment agreement;

2) reaching the age of 16 and wanting to engage in
entrepreneurial activity;

3) recording of a minor by the father or mother of a
child, regardless of the age of the minor.

At the same time, for persons engaged in labour
activity or recorded by the father/mother of the child, the
provision of full civil legal capacity is subject to the written
consent of legal representatives. In the absence of such
consent, full civil legal capacity may be granted by a court
decision. At the same time, it appears rather strange and
incomprehensible that a minor is not assigned the opportu-
nity to obtain full civil legal capacity if there is a desire to
engage in entrepreneurial activity in the absence of written
consent of parents (adoptive parents), a trustee or a guard-
ianship and custodianship authority in court.

This situation is also reflected in the procedural
legislation. Specific features of court proceedings on cases
of granting a minor full civil capacity are contained in
Article 301 of the Civil Procedural Code of Ukraine, ac-
cording to which the statement of a minor, who has reached
sixteen years of age, requesting to grant them full civil ca-
pacity in cases established by the CCU, in the absence of
the consent of parents (adoptive) or guardian is submitted
to the court of residence. Therewith, according to the pro-
visions of Article 302 of the Civil Procedural Code of
Ukraine, the application for granting a minor full civil legal
capacity must contain data that the minor works under an
employment agreement or is the mother or father of the
child in accordance with the civil status certificate'.

Analysis of the grounds defined in Article 35 of the
CCU for granting a minor full civil legal capacity suggests
that different grounds for acquiring full civil legal capacity
by minors are conditioned by different goals of the
legislation. Thus, it is quite true that the emancipation of
minors engaged in labour or entrepreneurial activity is car-
ried out for stimulating, encouraging them to be involved
in civil (entrepreneurial) turnover without waiting for the
coming of age [44, p. 48]. Emancipation of minors based
on their recording by their mother or father of the child is
carried out not for stimulating them to give birth to children
by minors, but for fully performing parental duties and the
possibility of protecting the rights and freedoms of their
children (since in case of failure to provide minor parents
with full legal capacity, both they and their young new-born
children will actually have incomplete and partial legal
capacity, which will not allow them to become full mem-
bers of society) [45, p. 115]. Thus, it can be confidently
stated that each of the legally defined grounds for granting
a person full civil legal capacity is a weighty argument in
favour of the need to ensure the possibility of a minor to
become a full-fledged subject of civil legal relations and,
accordingly, a carrier of the entire range of rights and
obligations stipulated by civil legislation. Considering the
above, the possibility of minors to obtain full civil legal

capacity in court in the absence of the consent of legal rep-
resentatives constitutes an additional legislative guarantee
aimed at protecting the interests of minors and preventing
abuse of legal rights by their rights and obligations relating
to children (minors).

According to the authors of this study, entre-
preneurship in its essence and meaning is as similar as
possible to working under an employment agreement, and
in some cases, the risks of entrepreneurial activity are much
higher than self-employment. Regarding the dynamic growth
of the role of entrepreneurship for young people, the lit-
erature contains fair points that today, when information
technology is developing rapidly, numerous new human
activities have emerged, including professions that are
opened before reaching the age of majority. The “sale” of
intellectual abilities and their results by minors is now fairly
commonplace. Moreover, self-fulfilment in these types of
activities is possible not only through the conclusion of em-
ployment agreements, but also through self-organisation
of individual work, that is, through the implementation
ofentrepreneurship or the conclusion of separate civil agree-
ments. One should not forget that young men and women
are currently active not only in the field of information tech-
nologies or the creation of objects of intellectual property
rights, but also in the “conventional” branches of entre-
preneurship: retail trade, service provision, etc. [15, p.36].

Considering the above, it is necessary to introduce
appropriate amendments to the Civil Code of Ukraine and
the Civil Procedural Code of Ukraine regarding ensuring
the possibility of minors to obtain full civil legal capacity
by a court decision in the absence of the consent of legal
representatives. In particular, the authors of this study propose
to word Paragraph 2, Part 3, Article 35 of the CCU as follows:

“With the written consent of the parents (adoptive
parents), guardian or guardianship authority, such a person
may be registered as an entrepreneur. In this case, an indi-
vidual acquires full civil legal capacity from the moment of
state registration as an entrepreneur. In the absence of such
consent, full civil legal capacity may be granted by a court
decision”.

Furthermore, the authors also consider it appropriate
to support the proposal of M.V. Mishchenko regarding the
presentation of Article 302 of the Civil Procedural Code of
Ukraine in the following wording:

“Article 302.

Content of the statement.

1. The statement for granting a minor full civil legal
capacity must contain information that the minor works
under an employment agreement, or is the mother or father
of the child in accordance with the civil status certificate,
or has other grounds for acquiring full civil legal capacity
stipulated by the legislation of Ukraine” [45, p. 116].

Summarising this stage of research, the analysis
of the current legislation aimed at the legal regulation
of relations in the field of determining the legal capacity

1. Civil Procedural Code of Ukraine. (2004, March). Retrieved from https://zakon.rada.gov.ua/laws/show/1618-15#Text.
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of minors, as well as theoretical developments on this
subject, indicates the existence of a considerable number
of problematic issues that necessitate an in-depth study
and solution. Considering the above, as well as factoring
in the constant dynamic development of public relations,
the features of the legal capacity of minors should become
the subject of periodic scientific study of a legal, socio-
economic, and psychological nature, and the results of
these studies should be updated and correspond to the
current level of society development. This, for its part,
will ensure timely and adequate changes in legislative
provisions in this area to maximise the protection of the
rights and interests of minors.

CONCLUSIONS

The analysis of foreign experience in the legal consolidation
of the scope of civil legal capacity of minors indicates its
heterogeneous nature and the existence of various legis-
lative approaches, firstly, to the establishment of the age
from which an individual is considered an adult; secondly,
to the actual application of the terms “legal status™ and “legal
capacity” in law-making; thirdly, to the scope of powers
that minor individuals are endowed with. At the same time,
there is no doubt that each of these approaches is based on
the corresponding legal traditions that form the foundation
of a particular legal system.

Having analysed the scope of legal capacity of
children under the age of 14 under the civil legislation of
Ukraine, one can come to the conclusion that in general,
the provisions that currently govern these issues can create
sufficient legal conditions for the exercise and protection of
subjective civil rights of minors. It can be stated that there
is currently a situation of expanding cases of independent
participation of minors in civil relations, which actually
goes beyond the limits of partial legal capacity granted
to them by law. Therewith, to expand the opportunities
of this category in modern civil legal relations, as well as
to solve some problematic and controversial issues, the
requirements of the legislation regarding the establishment
of a minimum age for acquiring partial legal capacity,
expanding the scope of legal capacity of minors, as well
as providing them with the opportunity to independently
apply for free legal aid to protect their subjective rights and
interests, including civil ones, need to be improved.

The authors deem it appropriate to support the
position on the need for regulatory consolidation of the
ability of minors to make a will, but with certain reserva-
tions, which are stipulated by the provisions of the current
civil legislation. Thus, if pursuant to Part 1, Article 32 of

the CCU minors have the right to independently, at their
own discretion, dispose of their earnings, scholarship, or
other income, then in accordance with Part 2 of this Article,
a minor must make a transaction relating to vehicles or
immovable property with the written notarised consent of
the parents (adoptive parents) or the guardian and the
permission of the guardianship and custodianship authority.
Part 3, Article 32 of the CCU is based on the same principle,
which indicates that a minor can dispose of funds deposited
in whole or in part by other persons in a financial institution
in their name with the consent of the guardianship and
custodianship authority and parents (adoptive parents) or a
guardian. Consequently, the existing legislative restrictions
on the minors' disposal of certain categories of property
belonging to them make it impossible for potential minor
testators to freely include it in a will without the correspond-
ing approval of their parents (guardians) and the guardianship
and custodianship authority.

RECOMMENDATIONS

Considering the global trend of moving away from the
implicit condition that an individual has the right to make
a will by acquiring full civil legal capacity or reaching
the age of majority, it is appropriate to pay attention to
the legislation of foreign countries, which establishes a
considerable number of exceptions for granting testaments
to persons who are not of legal age, as well as do not have
full civil legal capacity. According to the authors, such an
approach to solving the issue of the possibility of minors
to be testators of their property is quite reasonable and
adequate to modern social realities. Moreover, it does not
contradict the current Ukrainian legislation in any way
because, as already noted, minors aged 14 to 18 years have
the right to independently dispose of the funds that they
have acquired through their work, and, consequently, to
determine their future legal fate in case of their death.
Each of the legally defined grounds for granting a
person full civil legal capacity is a weighty argument in
favour of the need to ensure the possibility of a minor to
become a full-fledged subject of civil legal relations and,
accordingly, a carrier of the entire range of rights and ob-
ligations stipulated by civil legislation. Considering the
above, it is recommended to pay attention to the minors'
possibility of obtaining full civil legal capacity in court in
the absence of the consent of legal representatives, which has
to be an additional legislative guarantee aimed at protecting
the interests of minors and preventing abuse of legal rights
by their rights and obligations relating to children (minors).
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Banentuna IBaniBHa bopucoa

Hayionanvna axademisn npasosux nayx Yrpainu
Xaprxis, YVkpaina

Kageopa yusinonozo npasa Ne 1
Hayionanvnuti iopuouunuii ynigepcumem imeni Apocnasa Myopoeo
Xaprxis, YVxpaina

Bornan llerpoBuy Kapnayx

Kageopa yusinornozo npasa Ne 1
Hayionanvnuti iopuouunuii ynisepcumem imeni Apociasa Myopoeo
Xaprxis, Yxpaina

CTAHAAPT AOKA3YBAHHSI B 3AI'AIBHOMY ITIPABI: MATEMATUYHE
OBIPYHTYBAHHSI I AOKA3OBE 3HAYEHHS CTATUCTUYHNX AAHUX

AHOTAWIA. YHaCIIO0K HEUWO0OAsHIX 3MiH 00 NPOYECYAIbHO20 3AKOHO0A6CMEA YKpainu 6 cy0osiil npakmuyi cnocmepieacmscst
meHOeHyis 00 Ouepenyiayii cmanoapmie OOKA3YEAHHS 3ANENCHO 610 8UJY cyoouurcmea. Tak, y X00i yusiibHO20 CyOOUUHCMBA
3aCMOCOBYEMbCS MAK 36AHUNL CMAHOApm «OANAHC UMOGIPHOCMENY, MOO0i AK Y KPUMIHATLHOMY NPOBAONCEHH] —
3aCMOCOBYEMbCS CMAHOAPIM «NO30 POZYMHUM CYMHIGOM». Mema cmammi — 3uatimu payionanvhe OOTPYHMYGAHHS
Jughepenyiayii cmanoapmie OOKA3YEAHHSA, WO 3ACMOCOBYIOMbC Y YUBLIbHUX (20CNOOAPCLKUX) | KPUMIHATbHUX
cnpasax, ma NOSCHUMU, SIK MOdice Oymu, wo OOuH [ Mmoul Jice Qakm 86axicacmvcs 008e0eHuM OJisi Yiiel YusiibHO20
cyoouuncmea, aie 600HOYAC Hed0BeOeHUM OIS Yinel KPUMIHATbHO20 008UHY8ayents. B ocnogy 0ociodicenis nOK1adeHo
memooonozito Baeciancokoi meopii piwenv. Cmamms demoncmpye, Kk npunyunu meopii piuwens Baeca modcymes
oymu 3acmocosani 00 cy006020 6cmanosienus gaxmis. 32iono 3 meopicio baeca, 3acmocogysanuii cmanoapm
O00KA3YBAHHSL 3A1eAHCUNMb 610 BIOHOULEHHS] WKIOAUBOCMI XUOHO CIMEEPOHUX NOMULOK 00 WKIOAUBOCMI XUOHO 3anepeqHux
nomunox. OCKibKu 8 YUBIIbHOMY CYOOHUUHCINB] 00UOBA MUNU NOMUTOK MAIOMb 00OHAKOBI HACTIOKU, NOPO206Ee 3HAYECHHS
3acyooicenns cmanosums S0+ iocomrie. Hamomicms y KpUMIHAIbHIN CNpasi WKIOIUBICING XUOHO CIMEEPOHUX NOMUTOK
icmommno nepesuwye WKIONUGICMb XUOHO 3aNepeuHux NOMUILOK, d Omoice, NOPO208e 3HAYEHHS NEPEKOHAHOCMI MaE
6ymu nHabaeamo suwjum, i cmanosums 90 siocomrkis. Bacciancoka meopis piviens 6a3yemucsi HA UMOGIPHICHUX OyinKax. |
OCKiNbKU NOHAMMS UMOBIPHOCII MAE Ps0 PI3HUX 3HAYEHb, pe3yibmamu 3acmocysannsa baeciancvkoi meopii 0o cydosoeo
BCTNAHOBNIEHHS. (DAKMIE MOJNCYMb MPAKMYBAMUCS NO-pisHOMY. Marouu cnpagy 3i cmamucmudHumuy O0OKA3amu, C1io
PO3pizHAmMU Cy0 €KMuUeHy ma 06 ekmusHy uUmogipHicmo. Cmamucmuyni 0ani 6KaA3yl0msb HA 00'€KMuHy UMOGIpHICMb,
MoOi 51K CMAanOapm O0OKA3y8anHs CIMOCYEMbCsL cy0'ekmuenoi imosipnocmi. Ilpome 6 0esaxux 6unaokax, ocoonugo Koau
cmamucmuyHi 0aui € €OUHUMU OOCMYNHUMU OOKA3aMu, CYO'€KmMU6Ha UMOGIPHICMb MOdce OOPI6HIO8amu 00'€KmueHiil
UMosIpHOCMI. Y MaKux 6UNAOKax cmMamucmuyHi OaHi He MOJNCHA I2HOPY8amu

KuouoBi cinoBa: cmanoapm doxazyeanns, baeciancvka meopisi piviens, cmanoapm «no3a po3yMHUM CYMHIBOMY, CIAHOGPM
«bananc UMosipHocmetly, 201a CMamucmura




Valentyna I. Borysova

National Academy of Legal Sciences of Ukraine
Kharkiv, Ukraine

Department of Civil Law No.1
Yaroslav Mudryi National Law University
Kharkiv, Ukraine

Bohdan P. Karnaukh

Department of Civil Law No. 1
Yaroslav Mudryi National Law University
Kharkiv, Ukraine

STANDARD OF PROOF IN COMMON LAW: MATHEMATICAL
EXPLICATION AND PROBATIVE VALUE OF STATISTICAL DATA

Abstract. As a result of recent amendments to the procedural legislation of Ukraine, one may observe a tendency in
Judicial practice to differentiate the standards of proof depending on the type of litigation. Thus, in commercial litigation
the so-called standard of “probability of evidence” applies, while in criminal proceedings — “beyond a reasonable doubt”
standard applies. The purpose of this study was to find the rational justification for the differentiation of the standards
of proof applied in civil (commercial) and criminal cases and to explain how the same fact is considered proven for the
purposes of civil lawsuit and not proven for the purposes of criminal charge. The study is based on the methodology of
Bayesian decision theory. The paper demonstrated how the principles of Bayesian decision theory can be applied to
Judicial fact-finding. According to Bayesian theory, the standard of proof applied depends on the ratio of the false positive
error disutility to false negative error disutility. Since both types of error have the same disutility in a civil litigation, the
threshold value of conviction is 50+ percent. In a criminal case, on the other hand, the disutility of false positive error
considerably exceeds the disutility of the false negative one, and therefore the threshold value of conviction shall be
much higher, amounting to 90 percent. Bayesian decision theory is premised on probabilistic assessments. And since the
concept of probability has many meanings, the results of the application of Bayesian theory to judicial fact-finding can be
interpreted in a variety of ways. When dealing with statistical evidence, it is crucial to distinguish between subjective and
objective probability. Statistics indicate objective probability, while the standard of proof refers to subjective probability.
Yet, in some cases, especially when statistical data is the only available evidence, the subjective probability may be
roughly equivalent to the objective probability. In such cases, statistics cannot be ignored

Keywords: standard of proof; Bayesian decision theory, beyond reasonable doubt; balance of probabilities; naked statistics

INTRODUCTION

To prove a statement in court means to persuade the court
or the jury (together referred to as “the fact-finder”) that the
statement is true. But persuasion is a gradable concept, which
means that the fact-finder may be more or less persuaded.
Therefore, it is crucial to specify what degree of persuasion
is sufficient for the fact-finder to hold that a statement is
true, and the judgment can be based on it. In other words,
if we express persuasion in percentage terms (supposing
that one may be 100 per cent persuaded or 90 per cent per-
suaded etc.) then what is the threshold value necessary to
adjudicate a case? Is 100 per cent persuasion the only ac-
ceptable threshold to serve justice? Is it ever achievable?

In civil law countries, these issues are not paid
sufficient attention [ 1, p. 253-255, 258; 2, p. 1593]. Ukraine is
no exception. Until recently, the very concept of the stan-
dard of proof was unknown to Ukrainian jurisprudence. As
Justice of the Supreme Court Konstantin Pilkov notes, the
courts started to apply it not earlier than 2018-2019 [3].
In accordance with the tradition of civil law countries, the
procedural legislation of Ukraine stipulates that a judge
shall assess evidence according to his/her inner convic-
tion!. This provision is supplemented by the rule that
no evidence has a pre-established probative value for the
court’. Along with this, among the criteria for evaluating

1. Civil Procedural Code of Ukraine, Paragraph 1, Article 89. (2004, March). Retrieved from https://zakon.rada.gov.ua/laws/show/1618-
15/ed20040318#Text; Criminal Procedural Code of Ukraine, Paragraph 1, Article 94. (2010, April). Retrieved from https://zakon.rada.gov.ua/
laws/show/4651-17/ed20100418#Text; Commercial Procedural Code of Ukraine, Paragraph 2, Article 79. (2003, January). Retrieved from
https://zakon.rada.gov.ua/laws/show/436-15/ed20030116#Text; Administrative Procedural Code of Ukraine, Paragraph 2, Article 76. (2005,
July). Retrieved from https://zakon.rada.gov.ua/laws/show/2747-15#Text.

2. Civil Procedural Code of Ukraine, Paragraph 2, Article 89. (2004, March). Retrieved from https://zakon.rada.gov.ua/laws/show/1618-
15/ed20040318#Text; Criminal Procedural Code of Ukraine, Paragraph 2, Article 94. (2010, April). Retrieved from https://zakon.rada.gov.ua/
laws/show/4651-17/ed20100418#Text; Commercial Procedural Code of Ukraine, Paragraph 2, Article 86. (2003, January). Retrieved from
https://zakon.rada.gov.ua/laws/show/436-15/ed20030116#Text; Administrative Procedural Code of Ukraine, Paragraph 2, Article 90. (2005,
July). Retrieved from https://zakon.rada.gov.ua/laws/show/2747-15#Text.
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evidence, procedural codes mention sufficiency and reli-
ability'. However, the above provisions of the law do not
allow understanding when a judge can “diagnose” themselves
as having necessary inner conviction, which would allow him
to recognize the evidence as sufficient and reliable.

Furthermore, until recently, it was tacitly accepted
that the standard of proof in civil and criminal cases is the
same. However, under the influence of the case law of the
European Court of Human Rights and as a result of changes in
the procedural law?, there is now a tendency to distinguish
between the standard of proof in criminal proceedings (where
“beyond reasonable doubt” standard applies) and the standard
in commercial proceedings (where the so-called standard
of “probability of evidence” applies). Notably, amendments
pertaining to the standard of proof were introduced into the
Commercial Procedural Code?, while the Civil Procedural
Code remains unchanged in this regard*.

The tendency to differentiate the standards of proof
is new for Ukrainian courts and therefore for doctrinal jus-
tification. Academicians can help clarify the reasons for the
existence of distinct standards of proof for different types
of proceedings. Second, comparative law studies can predict
vexed questions Ukrainian courts will have to cope with in
the future. In this vein, it is helpful to resort to the doctrine of
common law, where the tradition of distinguishing between
the standards of proof has been the subject of thorough
scholarly analysis. In common law countries, there are two
different standards of proof — one for criminal cases and one
for civil cases. The former is known as ‘beyond reasonable
doubt’ standard (BRD), the latter is known as ‘balance of
probabilities’ (in the United Kingdom) or ‘preponderance
of the evidence’ (in the United States) (BoP) [4, p. 280; 5,
p- 80; 6, p. 1-2].

In criminal cases, the threshold value of persuasion
is much higher than in civil cases. Under the BRD-standard,
the fact-finder has to be almost certain that the statement
is true. In numbers BRD-standard amounts to 90 per cent
conviction[7,p. 1;8,p. 561]. On the contrary, in civil cases a
much lower degree of conviction is sufficient: the fact-finder
has merely to find the trueness of the statement more probable
than its falseness. In numbers, it amounts to 50+ percent
conviction [9, p. 168; 10, p.1076-1077; 11, p. 384-386]. It
means that one and the same fact may be considered proven
for the purposes of civil litigation, but at the same time
unproven for the purposes of criminal charge. A bright ex-
ample is the famous O.J. Simpson case [12].

The standard of proof issue was addressed by many
writers, which include J. Chalmers [13], E.K. Cheng [14],

K.M. Clermont [1; 15-18], C. Engel [19], J. Kaplan [20],
D.H. Kaye [7; 21; 22], J. Leubsdorf [2], B. Luppi, F. Parisi,
D. Pi [23], M. Schweizer [6], G. Tuzet [24], R.W. Wright [5]
and other.

1. MATERIALS AND METHODS

The methodology employed was determined by the purpose
of this study, which is to find a rational explanation of why
the standard of proof in civil and criminal proceedings
should be different, and, accordingly, how the same fact
can be considered proven in a civil case and unproven —
in a criminal case. The methodological framework of the
study is Bayesian decision theory. This theory is based on
Bayes' theorem and offers an algorithm to make a rational
decision under uncertainty, when the real state of affairs
is unknown and only the probability values are available.
According to this theory, a rational decision is one that will
result in the maximum value of the expected utility under
the given conditions. Therefore, it calls for determining the
expected utility value of each of the possible decisions and
considering the probability that such a decision can appear
to be wrong.

Through the use of mathematical modelling, the prin-
ciples of Bayesian decision theory are applied to judicial
fact-finding process in civil and criminal proceedings.
The publications of D. Kaye and J. Kaplan constitute the
theoretical basis of this exercise. The utility maximisation
function is replaced by the equivalent disutility minimisa-
tion function, and it is assumed that a correct decision on
the issue of fact does not have any disutility. The article
mentions the methodology of behaviourism in the context
of the discussion of whether the actor’s perceptions should
be considered when determining the utility value brought
by a particular decision.

Since Bayesian decision theory is premised on prob-
abilistic judgments, it is necessary to explain what is meant
by probability in the context of the judicial fact-finding.
According to D. Kaye probability has at least seven different
meanings (mathematical probability, informal probability,
classical probability, frequentist probability, logical prob-
ability, personal probability and propensity theory) [22,
p. 164-166]. That is why the second part of the article addressed
the problem where different interpretations of probability
are most evident. It is the problem of using statistical data
as evidence in court proceedings, or the so-called “naked
statistics” problem. This problem most often manifests in
tort cases, where the plaintiff claims that the damage to his
or her health was caused by a toxic substance (for example,

1. Civil Procedural Code of Ukraine, Articles 78, 79. (2004, March). Retrieved from https://zakon.rada.gov.ua/laws/show/1618-15/
¢d20040318#Text; Administrative Procedural Code of Ukraine, Articles 75, 76. (2005, July). Retrieved from https://zakon.rada.gov.ua/

laws/show/2747-15#Text.

2. Commercial Procedural Code of Ukraine, Article 79. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15/

ed20030116#Text.
3. Ibidem, 2003.

4. Civil Procedural Code of Ukraine, Articles 77-80. (2004, March). Retrieved from https://zakon.rada.gov.ua/laws/show/1618-15/

ed20040318#Text.
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asbestos-containing dust). In this part of the study, the
methods of statistical analysis were used. Furthermore, the
authors employed the epidemiological concept of relative
risk. In particular, it is explained how the concept of relative
risk in epidemiology is related to the standard of proof and
the problem of establishing causation in some personal
injury cases.

Particular attention was paid to the analysis of the
hypothetical Blue Taxi case, which is widely discussed in
the literature. In this context, the methodology of law and
economics was also used with reference to one of its
founders — R. Posner. The empirical framework of this
study included the case law of American courts in cases
where they had to decide on the probative value of statistics.
Those are, in particular, the case of Herskovits v. Group
Health Cooperative of Puget Sound [25] and Sargent v.
Massachusetts Accident Co. [26].

Although the article does not directly compare the
doctrine of common law with the law of Ukraine, it never-
theless has a comparative context, as the authors sought to
emphasise the universalism of the idea of rational decision-
making and its applicability regardless of whether the
jurisdiction belongs to common law or to civil law family.
After the amendments to the Commercial Procedural Code of
Ukraine and the introduction of the standard of “probability
of evidence” in Ukrainian law, courts gradually begin to
differentiate the standards of proof depending on the type
of proceedings. This study offers a take at the achievements
of the doctrine of common law to develop a more profound
understanding of this differentiation, which will allow
judges to approach the problem of proof more carefully and
consistently, avoiding hasty manoeuvres on a new path.

2. RESULTS AND DISCUSSIONS

2.1 Bayesian decision theory as a rationalisation of the two
standards of proof

Bayesian decision theory offers an algorithm of how to
make a rational decision under uncertainty [8, p. 558-559].

Thus, the first step in its application is to acknowledge that
the court and the jury operate under uncertainty. In this
context, it is determined that a fact-finder cannot gain ab-
solute knowledge of the facts under investigation [4, p. 275,
282; 9, p. 167; 19, p. 436], and therefore has to decide
proceeding from incomplete knowledge, relying only on
the greater or lesser probability of the relative facts (The
unattainable nature of absolute truth (absolute certainty)
is emphasised even in the description of the criminal stan-
dard of proof).

A rational decision is one that results in the
maximum possible value of utility under the set conditions
(utility maximisation) or, what is the same, minimum pos-
sible value of disutility under the set conditions (disutility
minimisation) [1, p. 252-253;6,p.8;7,p. 1-2; 21, p. 55; 20].
The fact-finding process can be analysed in terms of either
function, but the analysis through the prism of disutility
minimisation is somewhat more convenient and therefore
prevail in the literature.

Regarding a particular fact, the fact-finder can make
only one of two decisions: either that this fact really took
place (true) or that it did not really take place (false). Both
the first and the second decision can be either correct or incor-
rect. Thus, there are four possible scenarios: the fact-finder
concludes that the fact took place, and it really did (al);
the fact-finder concludes that the fact took place, although
it really did not (a0); the fact-finder concludes that the fact
did not take place, and it really did not (n1); the fact-finder
concludes that the fact did not take place, although it really
did (n0) (Table 1). Scenarios a0 and nO are called false
positive and false negative errors, respectively, (or “alpha
error” and “beta error” [19, c. 444-445]).

Of the two alternative decisions, it is rational to choose
the one which results in less disutility. Assuming that the
correct decisions do not result in any disutility, then it is
rational to opt for positive decision whenever the disutility
of false positive error (L_,) is less than the disutility of false
negative error (L ).

Table 1. Fact-finder s findings

The fact took place The fact did not take place
Found that the fact took place al a0
Found that the fact did not take place n0 nl

However, operating under uncertainty, one cannot
calculate the real disutility; only the expected disutility value
can be known [7, p. 10]. The latter is defined as the real
disutility of the incorrect decision (L , or L ) multiplied
by the probability factor that the decision will appear to be
incorrect. If the probability that the fact really took place
is p, and the probability that the fact did not really take
place is 1 — p, then the expected disutility of a false positive
decision is L _, % (1 — p), and the expected disutility of the
false negative decisionis L _, X p.

Therefore, it is rational to

opt for decision a whenever L , x (1 -p)<L_  p;and

opt for decision n whenever L , < (1 -p)>L  *p.

Next, if one takes an equilibrium point when the

expected disutilities of false positive and false negative
errors are equal, thatis, L , x (1 —p) =L_ x p, then, having
solved the obtained equation, one can find the threshold
value p*, i.e., fact’s probability value, below which it is
rational to act as if the fact did not take place, and above
which — it is rational to act as if the fact did take place. This
threshold value p* is calculated as follows:
. Lao
P =TI (1)
a0 no

In Figure 1 (after [7, p. 12-14]) the descending line
fromthe vertex L, denotes the expected disutility of the false
positive error: it decreases with the increase in probability
that the fact really took place (p). Instead, the ascending line
to the vertex L denotes the expected disutility of the false
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negative error: contrariwise, it increases with the decrease
in the probability that the fact really took place (However; it
is more precise to represent the expected disutility function
via the normal distribution curve (Gaussian distribution),
the vertex of which corresponds to p = 0 (for the expected

LIL
L

disutility of a false positive error) or p = 1 (for the expected
disutility of the false negative error)). Sought-for threshold
value p* is the probability value at the point of intersection
of these two lines.

a0

n0

0 p*

1 p

Figure 1. Threshold value of probability (p*) where disutility of false positive error (L ) equals disutility
of false negative error (L)

If up to this point one opts for the negative decision,
and after it — for the positive decision, one gets the mini-
mum amount of expected disutility possible resulting from
one's decisions (Figure 1 demonstrates this amount as the
shaded triangle). In this way, the goal of minimising disutility
is achieved, and thus the decision-making strategy can be
considered as rationally justified, despite the incompleteness
of knowledge available.

Next, the point p* can move along the p-axis closer

are equal (as in Figure 1), then the point p* will lie exactly
in the middle, i.e., at the value of 0.5 (or 50%) because in
hi :

this case Ly 1 1

* = = = — 2
P T lw+l, 1+1 2 @

But if L , is greater than L ,, then the value of p*
will move closer to the right edge (as shown in Figure 2).
So, for example, if L , = 8 L_, then we obtain:
Lao 8 8

to the right (p = 1), or closer to the left (p = 0). It depends p'= L +L. 841 9 ~ 0.9 3)
on how the vertices L , and L , relate to each other. If they a0 mo
L %
La0
Ln0
0 p* 1 p

Figure 2. Threshold value of probability (p*) where disutility of false positive error (L ) exceeds disutility
of false negative error (L)
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Thus, the greater the disutility of the false positive
error, compared to the disutility of the false negative error,
the closer to the right edge moves the threshold value p*
(and vice versa). That is, the greater the disutility from the
false positive error than the disutility of the false negative
error, the more confident one must be to opt for the positive
decision. Therefore, if the disutility of the false positive
error is eight times greater than the disutility of the false
negative error, then taking a positive decision is rational
only if the decision-maker is more than 90% sure that the
fact on which the decision is based did really take place.
On the other hand, if the disutility of the false positive
error is equal to the disutility of the false negative error,
it is enough to be just more than 50% sure that the fact on
which the decision is based did really take place.

The above sets the scene for the justification of why
the standards of proof should be different in civil and crim-
inal cases. In a civil case, money or some other pecuniary
interest is usually at stake. Upholding a claim is the positive
decision and rejecting a claim — is the negative decision.
Accordingly, the false positive error is when the court upholds
a claim that under the complete knowledge would have been
rejected. The false negative error is when the court rejects
the claim, that under the complete knowledge would have
been upheld.

Assuming the price of the claim is 10,000 USD, the
false positive error results in defendant’s losing 10,000 USD
he/she should not lose; the false negative error results in
plaintiff’s not obtaining 10,000 USD he/she should obtain.
It is generally accepted that the disutility in both cases is
the same, since every dollar erroneously not received by the
plaintiff has the same value as a dollar erroneously overpaid
by thedefendant[1,p.252;2,p. 1580-1581;4,p.280;6,p. 3;
8, p. 559; 9, p. 171; 18, p. 469-470]. That is, L , = L _,
which means that, according to the Bayesian formula, the
probability threshold p* is equal to 0.5, and this is precisely
the threshold value set by the “balance of probability” (or
“preponderance of evidence”) standard [8, p. 560].

In contrast to civil cases, in criminal cases the sit-
uation is fundamentally different: under a liberal regime
(The Bayesian formula for decision-making alone does not
determine the standard of proof since the respective values
of the variables need to be substituted into the formula.
Estimation of these values is a political decision, and it
depends on the political regime. Under an authoritarian
regime, the punishment of an innocent may be considered
less harmful than when a guilty one goes unpunished), con-
victing an innocent person (false positive error) is consid-
ered much worse than acquitting the guilty one (false nega-
tive error) [1, p. 268; 6, p. 3; 8, p. 560]. By some estimates,
ten times worse [8, p. 562]. Thatis, L ,= 10 x L . Substi-
tuting these values into the formula yields the following:

Ly 10 10
T Lot Ly, 10+1 11

*

p

~ 0.9 4)

It means that to convict a person of committing
a criminal offence, the fact-finder needs to be more than
90% sure that the accused did really commit it. And this is

precisely the threshold required by the ‘beyond a reasonable
doubt’ standard. The approach prevailing in common law,
therefore, is based on three basic tenets. First, the court and
the jury have to decide under uncertainty, i.e., in a situation
where the absolute truth about the facts of the case is not
achievable. Second, under uncertainty, the best thing to
do is to make a rational decision based on the available
knowledge, i.e., a decision that minimises the total amount
of expected disutility. Third, in civil cases the disutility of
the error favouring the plaintiff equals the disutility of the
error favouring the defendant; instead, in criminal cases,
a mistake favouring the prosecution is much worse than a
mistake favouring the defence.

The first tenet seems to be commonly accepted. As
for the other two, there is some criticism. Thus, R. Allen
insists that the goal should be to minimise the real disutility
instead than expected disutility [27, p. 47; 28, p. 641; 29,
p. 346]. But, as D. Kaye points out, minimising the real
disutility calls for the data that is not usually available in
the real world [7, p. 27]. Secondly, the more cases are con-
sidered, the more the real disutility approaches the expected
disutility value [7, p. 30] (as with a coin toss: out of ten at-
tempts, the number of heads may be other than five, but out
of a thousand attempts, the number of eagles will be close
to five hundred [21, p. 57]). Thus, eventually, the strategy
of minimising the expected disutility leads to minimising
real disutility as well.

As for the third tenet, there are two limbs of criticism.
The first is based on behaviourism: there is empirical ev-
idence showing that gaining something is perceived emo-
tionally less intensively than losing the same [6, p. 10; 30,
p. 279]. Gaining a thousand dollars brings less satisfaction
than losing a thousand dollars brings frustration. From this
point of view, the erroneous recovery of a thousand dollars
from the defendant is emotionally experienced by the latter
not in the same way as the plaintiff experiences an erroneous
rejection of their claim for the same amount. However, it
is debatable whether such emotional experiences should
be considered when determining the rational approach to
decision-making.

The second limb essentially lies in stressing that all
civil or criminal cases are not the same and, thus, applying
the same standard to all civil or criminal cases is effectively
a “one-size-fits-all” approach [4, p. 285-286]. Indeed, if the
subject of the dispute is money, then there really is a sym-
metry [4, p. 280]: the erroneous recovery of the money is
as harmful to the defendant as its erroneous non-recovery —
to the plaintiff. But in contrast, there are many civil cases
in which entirely different, non-pecuniary interests are at
stake: for example, cases involving deprivation of parental
rights, protection of honour, dignity or business reputation,
restriction of legal capacity etc. In such cases, there is no
symmetry — the ratio of the two errors’ disutility is other
than 1:1. The same is true for the criminal cases: unlike cases
involving imprisonment, there are cases of petty criminal
offences where pecuniary punishment is at stake. Thus, ac-
cording to K. Kotsoglou, the common view of the standards
of proof is generally incoherent, since if one acknowledges
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that the standard of proof is dependent on what is at stake
in the trial, one should infer that the standard has to be
determined for each case individually (depending on what
is at stake in this particular case) rather than be fixed for all
civil or all criminal cases altogether [4, p. 286].

To some extent, the third, “higher” civil standard
of proof (“clear and convincing evidence”) may serve as a
response to this objection. In this context, it is noteworthy
that the Supreme Court of New Jersey in the case of In re
Polk License Revocation [31] pointed out that “the clear
and convincing standard has been found to be required as
a matter of due process when the threatened loss resulting
from civil proceedings is comparable to the consequences
of a criminal proceeding in the sense that it takes away
liberty or permanently deprives individuals of interests that
are clearly fundamental or significant to personal welfare”.
The main argument against the ‘floating’ standard of
proof is, however, that it would be practically difficult to
implement it [19, p. 447].

Probative value of the statistical data. For proper un-
derstanding of the standard of proof concept, it is necessary
to address the issue of so-called “naked statistics”. The crux
of the issue is to find out what probative value (if any) sta-
tistical data has. The issue has provoked heated debate in
the academic literature and legal science. Suppose that in
some city there are only two taxi services — Blue Taxi and
Yellow Taxi, and the former has a fleet of vehicles three
times larger than the latter. Thus, of all the taxis on the city
roads, 75% are blue and 25% are yellow. Suppose further
that a pedestrian was knocked down by a taxi, but he cannot
recall its colour. Is it sound to hold a Blue Taxi liable for the
damage proceeding solely from the fact that statistically
the probability of the car being blue is greater (0.75)? It
would be a hasty conclusion, even though at first glance
it may seem that the threshold set by the civil standard of
proof has been surmounted (0.75>0.5).

In Herskovits v. Group Health Cooperative of Puget
Sound [25] Justice Brachtenbach (dissenting) stated: “This
fact has relevancy; it is admissible. But is it sufficient to
prove the blue cab company more probably than not com-
mitted the act? No. If this were not the case, the blue cab
company could be held liable for every unidentified cab
accident that occurred. Thus, statistics alone should not be
sufficient to prove proximate cause. What is necessary, at
the minimum, is some evidence connecting the statistics to
the facts of the case. Referring back to the cab example,
testimony that a blue cab was seen in the vicinity of the
accident before or after it occurred or evidence of a recently
acquired, unaccounted for, dent in a blue cab could combine
with the statistical evidence to lead a jury to believe it
was more probable than not that this plaintiff was hit by a
blue cab”.

The Blue Taxi case shows that there are really two
different types of probability: objective and subjective. Sub-
jective probability describes the level of confidence that
some statement is true, or, in other words, the readiness to
act like it were true. It is the level of our belief [4, p. 283].
Subjective probability is backward-looking: one decides

whether one believes in the facts that have taken place in
the past, regarding which one does not have complete infor-
mation. In contrast, objective probability is a numerically
calculated concept in probability theory that describes
properties of the objective world [4, p. 283]. For example,
the fact that a considerable number of coin tosses show
heads half of the times — it is an objective probability that
describes the laws of the real world. Objective probability
is forward-looking: it allows calculating the odds or chances
that something will happen in the future (for example, it is
the chances that one is dealing with while betting on sports).

Confusion of objective and subjective probability
leads to fallacious perception of what standard of proof
means [5, p. 91-95; 11, p. 379; 32]. Standard of proof sets
the threshold value of subjective probability, i.e., the level
of confidence the fact-finder should have to conclude that
the statement is true; meanwhile 0.75 in Blue Taxi case is
a value of objective probability, which indicates the odds
or chances to be hit by a blue car. But when a person has
already been hit, there are no odds or chances any more, it
was either a blue car or not. From this point on, it becomes
merely a matter of one's knowledge: one does not know
which of two alternatives happened, and therefore one be-
lieves more or less in one of the versions.

In Sargent v. Massachusetts Accident Co. [26]
J. Lummus stated: “It has been held not enough that math-
ematically the chances somewhat favour a proposition to
be proved; for example, the fact that coloured automobiles
made in the current year outnumber black ones would not
warrant a finding that an unidentified automobile of the
current year is coloured and not black, nor would the fact
that only a minority of men die of cancer warrant a finding
that a particular man did not die of cancer. ... a proposition
is proved by a preponderance of the evidence if it is made
to appear more likely or probable in the sense that real
belief in its truth, derived from the evidence, exists in the
mind or minds of the tribunal notwithstanding any doubts
that may linger there”.

Thus, statistical probability and subjective prob-
ability are two indicators on two different scales. In the
case of the Blue Taxi, the statistical data were not sufficient
to form the necessary level of belief in the mind of the
fact-finder that the victim was hit by a blue car. However,
it would be wrong to claim based on Blue Taxi case that
statistical probability has no probative value at all and
hence it can never be used to prove causation in a particular
case. Richard Posner suggests digging deeper into the
reasons why exactly the statistical data in Blue Taxi case
seem unconvincing [33, p. 39-42]. According to Posner,
the main reason is the overall implausibility of the situation
where there is absolutely no other evidence that could help
identify the car apart from the naked statistics [33, p. 40].

The fact that the plaintiff failed to provide any
other evidence (apart from the ratio of the number of cars
belonging to two services) provokes two assumptions:
either the plaintiff knows that he was hit by a yellow car,
but for some reason he wants to avoid suing the Yellow
Taxi (maybe, it is insolvent or has ceased to exist), or the
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plaintiff poorly prepared his case and did not bother to find
other evidence [33, p. 40-41]. If the first assumption is
correct, admittedly, the claim is not subject to satisfaction.
And the very possibility of such an assumption renders the
subjective probability lower than the objective probability.
If the second assumption is correct, then the hint of guilt
for the plaintiff disinclines to believe in the veracity of his
allegations. From law and economics perspective, “[a]
court should not expend any of its scarce resources of
time and effort on a case until the plaintiff has conducted
a sufficient search to indicate that an expenditure of public
resources is reasonably likely to yield a significant social
benefit” [33, p. 41].

Instead, assuming that both parties have conducted
a thorough investigation and did everything in their power,
but nevertheless failed to find other evidence — in this case, a
decision based on objective probability no longer seems an
ill-founded [33, p. 41]. Thus, the vital question is whether
evidence other than statistical data could have been ob-
tained, and if not, was it due to the plaintiff’s fault? If no
evidence other than statistical data is available, and the
plaintiff is not to blame for it, the ponderance of statistics
increases significantly and the subjective probability may
approach the value of the objective probability indicated
by the statistics [34; 35].

The need for admissibility of statistical evidence
is particularly acute in cases of so-called toxic torts [11],
where often the epidemiological data is the only evidence
available that can prove a causal link between a toxic sub-
stance and a disease. In such cases, it is proffered to employ
doubling the risk principle to assess causal nexus. This prin-
ciple is based on the epidemiological concept of relative
risk (RR) [36, p. 195-209; 37, p. 305-307]. Relative risk is
the ratio of the incidence of a disease in a group exposed to
a toxic substance to the incidence of a disease in a control
group that has not been exposed to the substance [32, p. 129].

Therefore,

Risk in exposed grou,
RR p group

)

For example, if among the population not exposed
to substance X the incidence of lung cancer is 1.5%, whilst
among the population exposed it is 3%, then

~ Risk in unexposed group

3
= —= 6
RR G 2 (6)

This means that the exposure to substance X doubles
the risk of lung cancer. If RR = 1, it means that there is no
correlation between the substance and the disease. Under
doubling the risk doctrine, the causal nexus between expo-
sure to substance and the disease shall be considered proven
whenever RR>2. Suppose that, in the above example, the
incidence of the disease among the population exposed to
substance X is 3.5% (instead of three). Thus, RR=2.3. This
means that for every 1,000 people exposed to substance X,
35 people contract the disease. However, 15 of them would
have contracted the disease even if they had not been ex-
posed to the substance, while 20 would not have contracted
the disease but for the exposure. Therefore, statistically, the
probability that a random person suffering from the disease

has contracted it because of the exposure is 20/35 = 0.57.
Such a statistical probability will always be greater than 0.5,
provided that RR>2. And since often in such cases objective
(statistical) probability is the only knowledge available to
humankind (since medical science cannot describe the
aetiology of the disease in each particular case), there is no
choice but to rely on this objective probability.

Against the application of doubling the risk doctrine,
the following argument is submitted. Indeed, whenever
RR>2 among the exposed who contracted the disease, there
are two categories of people: first is the people who con-
tracted the disease as a result of exposure; second is the people
whose disease was caused by some other factors. And it is
correct that RR>2 indicates that the first category is more
numerous than the second. But it does not indicate to which
of the two categories a particular plaintiff belongs [5, p. 92;
11, p. 383].

It is all about the distinction between general and
individual causation [5, p. 92; 32, p. 125]. General causation
answers whether some substance X is theoretically capable
of causing the disease Y. Individual causation answers
whether in this particular case the disease Y was caused
by the substance X? [36, p. 127]. In substantiating the tort
claim, the plaintiff must persuade the fact-finder that the
answers to both questions are in the affirmative. The op-
ponents of the use of statistical evidence insist that epi-
demiological data can only be helpful regarding the first
question, and cannot clarify anything regarding the second,
since epidemiology deals with populations, and not with a
single case [5, p. 91-96; 11, p. 379-380, 390].

It is true that epidemiology does not solve the issue
of individual causation. However, it does not follow that the
plaintiffs should be denied compensation. Because, if in
the given example with 35 diseased per thousand the courts
deny all the claims on the ground that epidemiology does
not prove individual causation, at the end of the day, the
majority of court judgments (20) will turn out to be falla-
cious (since of all 35 people whose claims were rejected,
20 really deserved compensation); on the contrary, if the
courts satisfy all the claims, recognising doubling the risk
doctrine, then in a long run the number of fallacious deci-
sions will amount to 15 and this number will be always less
than the number of correct ones provided that RR>2.

CONCLUSIONS

From the perspective of civil law countries, it may sound
discordant that one and the same fact may be considered
proven in the civil case and not proven in the criminal
case. However, there is nothing irrational in it. As a starting
point, one has to acknowledge that the fact-finder acts
under uncertainty and conviction is a gradable concept.
Once these premises are accepted, the question is how to
determine the threshold value of conviction that would
suffice for the specific purposes of civil litigation or criminal
charge. The rational answer to this question can be found
through the use of Bayesian decision theory. This theory
offers an algorithm of rational decision-making under un-
certainty. The decision is considered rational if it yields the
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maximum possible utility value (or, which is the same, —
the minimum possible disutility value). According to
Bayesian decision theory, the standard of proof applicable
in the proceedings depends on the ratio of false positive
error disutility to false negative error disutility. Since in
a civil case two types of error have equal disutility, the
threshold value of conviction is 50+ percent. Instead, in
a criminal case, false positive error disutility significantly
exceeds false negative error disutility and therefore the
threshold value of conviction is much higher — 90 percent.

Bayesian decision theory is based on probabilistic
judgments. And since the concept of probability has many
distinct meanings, the results of the application of Bayesian
theory to judicial fact-finding can be interpreted in several
ways. A bright illustration of this conflict of interpretations
is the problem revolving around the probative value of
statistical data.

However, it does not mean that statistics and
subjective probability are out of contact with each other.
In some cases, statistics (including epidemiological data)
may be the only available evidence of a causal nexus be-
tween wrongdoing and harm. If the absence of any other
evidence cannot be blamed on the plaintiff (or even more —
can be blamed on the defendant), then the statistics may
well determine the degree of subjective probability. In other
words, the value of subjective probability (belief) can ap-
proach the value of the objective probability indicated by
statistics. In such cases, statistics cannot be ignored.

RECOMMENDATIONS

This study may be of use for judges, lawyers, law pro-
fessors, law students and everyone interested in evidence
law in general and in the issue of the standard of proof in
particular.
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OCOBANBOCTIIIPABOBOI'O CTAHOBHUIIIA CYB'CKTIB
IINBIZIBHOTI'O IIPABA

AHoTaniss. Teopemuuni ma npuriaoHi O0CRIONCEHHs 0CODIUBOCMEN NPABOBO2O CINAMYCY CY0 €KMi6 YUBLIbHO20 NPasa
HA CbO20OHI 3AMUUAIOMbCS OUCKYCIIHUMU. JJOKMPUHATbHULL T 3AKOHOOABYUN AHALI3 YIET meMu 6KA3V€E HA HeBUPIUEeH]
npobiemu 6 yitl eanysi. 30kpema, NONONCEHHS NPO GUIHAUEHHSI 0epiicasu K VUACHUKA YUBLIbHOZO 3AKOHOOA6CMEA
sanumaemocs cynepednusum. Ceped GUeHUX HeMac €OUHOI OYMKU U000 GUSHAYUEHHSI (DI3UUHUX MA IOPUOUYHUX OCIO
¢y6’ ekmamu yuginbno2o npasa. Kpim moeo, npasose pe2ynosanisi ne6HUX 6u0ig YO €kmig 20Cnooapro8ants € 0eujo
oezcucmemuum i xaomuunum. bazamo 6 uomy ye nog’s3ano 3 HeAOCMAMHLOIO PO3POOKOIO MEOPEMUUHUX NUMAHD,
NOG A3aHux 13 npeomMemamu YusiibHo2o npaed. Buweexazani numanns eusHauaiomv akmyanbHicms OOCHIONCEHHS
ocobrusocmetl npagogoco cmamycy cy6’ekmieé yusinibHo2o npaea. Memoio pobomu € 00cniOHceHHs o0codnugocmel
npasoeozo cmamycy cy6’€kmieé YusiibHO20 NPAsd HA OCHOBI OOKMPUHATLHOZO Md 3AKOH00AE4020 auanisy. B ocnosi
00CHIONCCHHS JLEHCUMb CUCTNEMHULL NIOXIO, SIKULL NOIA2AE Y GUBUEHHI CKIAOHOI CUCeMU 83AEMOBGIOHOCUH MIIC CYO '€Kmamu
yueinbHo2o npasa. Kpim moeo, 00cnioscens 6a3yemvpcs Ha 3aKOHAX T RPUHYUNAX OiaIeKMUKU, SAKI CHPUSIIOMb 6USUEHHIO
npasoeozo cmamycy cyb’ekmie yuginbHoeo npasa. /s 6cebiuHo20 onucy npaeoso2o cmamycy cy6’€kmie yugiibHO20
npasa 6y8 GUKOPUCMAHUL CUCIIEMHULL T CIMPYKIMYPHO-QYHKYIOHANbHUTL aHAi3. [cmopuuHuil Memoo cnpusé 6UEUeHHIO
esontoyii 0oCHiodceHb 3 NUMAHbL YUBIIbHO20 npasd. PopmanbHO-NPAOSULl MEmoo O0O0NOMIZ GUABUMU OCOONUBOCI
NOJNI0JHCEHb HOPMATUSHUX AKMIG, WO CIMOCYIOMbCSL CYO €KMI YUBLIbHO20 Npasd. 3a OONOMO2010 NOPIGHAIbHO-NPABOBOZO
Memooy 6 00CHIONCEHH] nPoananizosano nonodcenns L{usinbnozo xodexcy Yipainu 3 mouxu 3opy pecyniosanus cyo ’exmis
YUBLIbHO2O Npasa, i maxe pe2yio8anis NOPIBHIOBANOCH 3 THUUMU Kpainamu. Y 00CriodcenHi u3HaA4eHo NOHAMMms ma
6UOU €Y €EKMIB YUBIILHOLO NPABA MA PO32ISHYMO 0COOIUBOCMI NPABOBO2O CMAMYCY (DI3UUHUX, OPUOUUHUX OCIO, a
MAKoNC Oepacasu sk 0COOIUB020 YUACHUKA YuBiibHo2o npaea. Ocobiusy ysazy 0yio npudileno iCmopuiuHOMy aHdizy
PO3BUMKY NIOX00i6 00 BU3HAYEHHS CYO €KMI8 NPasa, NOYUHAIOUU 3 PUMCHKO20 NpaAsa

KurouoBi citoBa: gizuuni ocodu, iopuduuni ocobu, Oepoicasa, cyo 'ekmu npasa, y4aCHUKU YUSLIbHO2O Npasd, NPpasoee CMAHOGULLe




Iryna I. Banasevych

Departament of Civil Law
Vasyl Stefanyk Precarpathian National University
Ivano-Frankivsk, Ukraine

Ruslana M. Heints

Departament of Civil Law
Vasyl Stefanyk Precarpathian National University
Ivano-Frankivsk, Ukraine

Mariia V. Lohvinova

Departament of Civil Law
Vasyl Stefanyk Precarpathian National University
Ivano-Frankivsk, Ukraine

Oksana S. Oliinyk

Departament of Civil Law
Vasyl Stefanyk Precarpathian National University
Ivano-Frankivsk, Ukraine

FEATURES OF THE LEGAL STATUS OF SUBJECTS OF CIVIL LAW

Abstract. Theoretical and applied research of the features of the legal status of the subjects of civil law remains debatable
today. Doctrinal and legislative analysis of this subject points to unresolved issues in this area. In particular, the provision
on defining the state as a party to civil law remains controversial. There is no consensus on the definition of individuals
and legal entities as subjects of civil law among scholars. Furthermore, the legal regulation of certain types of entities is
somewhat unsystematic and chaotic. This is largely due to the insufficient development of theoretical issues related to the
subjects of civil law. The above issues determine the relevance of the study of the features of the legal status of subjects
of civil law. The purpose of the study is to investigate the features of the legal status of subjects of civil law based on
doctrinal and legislative analysis. The study is based on a systematic approach, which lies in studying a complex system of
relationships between subjects of civil law. Furthermore, the study is based on the laws and principles of dialectics, which
contribute to the study of the legal status of the subjects of civil law. Systemic and structural-functional analysis was used
to comprehensively describe the legal status of subjects of civil law. The historical method contributed to the study of
the evolution of research on the subjects of civil law. The formal legal method helped identify the special features of the
provisions of regulations concerning the subjects of civil law. With the help of the comparative legal method, the study
analysed the provisions of the Civil Code of Ukraine in terms of regulation of subjects of civil law and such regulation
was compared with other countries. The study defined the concepts and types of subjects of civil law and considered the
features of the legal status of individuals, legal entities, as well as the state as a special participant of civil law. Special
attention was paid to the historical analysis of the development of approaches to the definition of subjects of law, starting
with Roman law

Keywords: individuals, legal entities, the state, legal subjects, participants in civil law, legal status

INTRODUCTION

The need to understand the legal status of subjects of civil
law, the importance of forming stable ideas, as well as the
development of ideas that express the attitude of subjects
of civil law necessitate a comprehensive study of this subject.
Therewith, there is currently no consolidation of subjects
of civil law at the legislative level, being limited merely
to the provisions on participants in civil law. Furthermore,
with the development of market relations in Ukraine,
new problems arise in the legal regulation of subjects of
civil law, there are new types of subjects of civil law. The
legal regulation of certain types of entities is somewhat

unsystematic and chaotic. This is largely due to insufficient
development of theoretical issues related to the subjects of
civil law. Notably, the consideration of the issue of indi-
viduals as subjects of law began started during the times of
Roman law. In particular, some aspects of this issue were
considered by such ancient Roman jurists as Justinian,
Gaius, Julius Paul, and others.

For example, civil capacity in ancient Rome emerged
from birth. However, according to Roman jurists, in some
cases civil capacity could arise before the birth of a child.
Paul noted, “He who is in the womb is protected, as if he
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were among men, because it concerns the benefits of the
foetus itself”. At the time of birth, Roman jurists recognised
the separation of the child from the mother and her cry. The
dead child did not have legal capacity. From birth, the child
was the bearer of rights; it could be the owner, the subject of
other civil rights, such as being an heir, etc [1]. At the same
time, in Roman private law, slaves were deprived of legal
capacity. They represented a lower category of society not
only in terms of their social status, but also due to the lack
of legal rights. Their legal status was no different from the
state of affairs.

However, the legal status of legal entities as sub-
jects of civil law has been a subject of discussion since
the 19™ century. In particular, certain aspects of this issue
have been studied by such scholars as Nikolai Korkunov, a
Russian scholar-lawyer and philosopher of law [2]; Fried-
rich Karl von Savigny — German jurist and statesman [3];
Hans Kelsen — Austrian lawyer and philosopher [4]; Rudolf
von Thering — German jurist, and others.

The first scientific theory of the legal entity is
known to modern civil science under the name “theory
of fiction”. The creator of this theory is considered to be
the founder of the historical school of law — Friedrich Carl
von Savigny. In particular, Carl von Savigny believed that
a legal entity is inherently artificial, it is described by a
lack of will, capable of duties and rights. Because legal
entities are legal fictions, they do not have free will and are
not subjects of law. Accordingly, he believed that the term
“person” applied only to a human [3]. Hans Kelzen, for his
part, argued that “subjects of law” are objects of legal ob-
ligation or subjective rights. That is, they may have legal
authority to sue. That is, an individual and a legal entity are
merely a set of rights and responsibilities, which together
are metaphorically expressed as the concept of “person” [4].

1. LITERATURE REVIEW

To date, issues concerning the subjects of civil law have been
considered by such domestic scholars as: A. Kostruba [5],
R. Shyshka [6], V. Luts [ 7], R. Stefanchuk [8], E. Kharitonov,
Y. Shevchenko [9] and others. However, in the theory of
law there is a wide range of views on the features of the
legal status of subjects of civil law. As for the subjects
of civil law, Y. Shevchenko noted that they are necessary
elements of civil law. The general formulation of civil
relations implies that “a legal relationship is an ideological
relationship that exists in the form of a relationship of
subjects governed by the law of social relations, which
is expressed in the presence of their subjective rights and
responsibilities” [10].

Alekseev identified two main features that are inherent
in the subject of law. First, it is a person — a participant
in public relations, which by its nature can actually be a
bearer of subjective legal rights and responsibilities. It
must have a) external separation; b) personification; c) the
ability to produce, express, and carry out a personalised
will. Secondly, it is a person who is truly capable of taking
part in legal relations, has acquired the properties of a
subject of law through legal provisions [11]. For example,

Mazur names the subjects of civil law as follows: citizens
of Ukraine, foreign citizens, stateless persons, legal entities
(state enterprises and institutions, cooperatives, public
organisations, joint stock companies, leased enterprises), the
Ukrainian state, and others organisations (for example, reli-
gious organisations, joint ventures with Ukrainian and foreign
legal entities, foreign enterprises and organisations) [12].
In turn, Nekit noted that a potential subject of civil relations
can even be a robot integrated with general artificial intel-
ligence, which has the ability to solve complex intellectual
problems. Such division appears to be rather contradictory [13].

However, the question of the legal personality of the
state is also debatable, for example, scholars express differ-
ent opinions on this issue. Some researchers deny the legal
personality of the state, arguing that the state has power and
is not an ordinary participant in civil turnover. Opposing
this view, other researchers noted that the state has legal
personality, acquires rights and responsibilities and takes
part in civil relations based on equality of subjects, but at
the same time has the powers of authority.

We should also agree with Lunts, who defines the
state as a political-territorial organisation of society, which
is a special participant in civil relations. The presence of
sovereignty enables it, through objective law, to inde-
pendently determine the principles of its participation in
civil relations and its legal personality. In civil relations, it
acts by acquiring and exercising civil rights and obligations.
Therewith, entering into civil relations, the state does not
lose its status as a sovereign [14]. Furthermore, theoretical
and legal approaches to the participation of the state in
civil relations and its legal personality were studied by
Dzera [15]. He noted that unlike other participants in civil
relations, the legal status of the state is determined by a
special function due to its participation in the political
system of society, in which the state acts as a sovereign, a
political organisation as a subject of political relations, and
at the same time — as way of organising power.

2. MATERIALS AND METHODS

The study ivnestigates such an important issue of the science
of civil law as the features of the legal status of the subjects
of civil law. Considering the purpose of the study, a set
of regulatory principles is used, including techniques and
methods, which altogether allowed to cognise the features
of the legal status of civil law. In particular, several general
scientific and special legal scientific methods were used in
this study. Notably, the following methods were used in
the study: discourse and content analysis, system analysis
method, induction and deduction method, historical method,
formal legal method, comparative legal method, etc.
Therewith, the research was performed with the
use of qualitative methods, such as discourse and content
analysis, which allowed to outline the specific features of
the legal status of subjects of civil law, as well as to identify
the main legal provisions governing the subjects of civil
law. The study is based on a systematic approach, which
lies in studying a complex system of interrelations between
subjects of civil law. Furthermore, the study is based on
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the laws and principles of dialectics, which contribute to
the study of the legal status of subjects of civil law. For
example, the method of system analysis and synthesis is
used. Cognition gradually revealed the intrinsic essential
features of the subjects of civil law, the connection of its
elements and their interaction with each other. To take these
steps, it was necessary to divide all subjects of civil law
into constituent parts, and then study them, highlighting
the properties and characteristics, tracing the links and
relationships, as well as identifying their role in the system
as a whole. This goal was achieved through operations such
as analysis and synthesis.

The methodological techniques used in the research
process include a multifaceted approach to determining the
features of the legal status of subjects of civil law. This
approach allowed to comprehensively study the phenom-
enon of the legal status of subjects of civil law, form a
holistic view of it, thereby overcoming a one-sided view
of the legal status of subjects of civil law. Another meth-
odological approach used in the research process was an
integrated approach. The integrated approach has largely
overcome the shortcomings of analytical legal science, as
it has allowed to organically combine legal remedies, legal
tools, and essential legal ideas, legal ideals, deep principles
of law.

Systemic and structural-functional analysis was used
to comprehensively describe the legal status of subjects of
civil law. The historical method contributed to the study
of the evolution of research on the subjects of civil law.
The formal legal method helped elaborate on the specific
features of the provisions of regulations concerning the
subjects of civil law. The comparative legal method allowed
for a thorough analysis of the provisions of the Civil Code
of Ukraine' in terms of regulation of subjects of civil law
and compared such regulation with other countries.

Using the achievements of Ukrainian and foreign
legal science, this study developed original conclusions about
the specific features of the legal status of subjects of civil
law. In particular, the source base of the study included the
regulations of Ukraine and other countries, as well as doc-
trinal works of domestic and foreign scientists. The statu-
tory fraework of the study included the provisions of the
Constitution of Ukraine?, the Civil Code of Ukraine?®, and
the provisions of the Civil Codes of foreign countries.
Therewith, the study of Ukrainian legislation governing the
features of the legal status of civil law is of theoretical and
practical interest, which determines the relevance of the
subject matter. In general, the study is intended for anyone
interested in the problems of civil law.

3. RESULTS AND DISCUSSION

3.1 The concept of the participant in civil relations and the
subject of civil legal relations

The definition of “subjects of law” means the parties to a
legal relationship that have mutual subjective rights and
legal obligations [16]. For example, Arkhipov believes that
the subject of law is not only the bearer of rights and re-
sponsibilities, but also the main factor of all legal life,
which depends on the content of law, its functioning and
development [17]. In turn, A. Kostruba notes that modern
civil doctrine inherited a positivist vision of the institution
of legal personality from the Marxist-Leninist theory of
civil law. It is based on the priority of legal form over
social content. A subject of law is a fact that emerges by
virtue of law and in accordance with the law. Furthermore,
its provisions are based on the fact that the subject of law is
not an objective legal reality, which is conditioned by the
social nature of the phenomenon, but a statutorily defined
category, the existence of which in legal relations is con-
ditioned by the will of the ruling class within a certain
economic formation [18].

Notably, there currently no definition of subjects of
civil law at the legislative level, although the participants
in civil relations are enshrined in Article 2 of the Civil Code
of Ukraine*. These include individuals and legal entities, as
well as the state of Ukraine, the Autonomous Republic of
Crimea, territorial communities, foreign states, and other
subjects of public law [19]. In this regard, Kuzmich notes
that being one of the elements of civil law, the subject as
a concept personifies the participants in civil relations, the
range of which is defined in Article 2 of the Civil Code
of Ukraine [20]. However, as noted by Dzera, “the concept
of participant in civil relations is broader than the concept of
subject of civil relations. This circumstance is primarily
connected with the fact that the participant in specific civil
relations may also be a person who is not the subject of
the relationship in question, in particular, a third party.
Considering the above, it is possible to assume that appar-
ently, in preparing the Civil Code of Ukraine, its developers
considered this fact, consolidating in the Civil Code of
Ukraine the concept of participant in civil relations, which,
inter alia, includes the state itself” [15]. For example, in
Georgia, Article 24 of the Civil Code’ also stipulates that
the state and local governments take part in civil law rela-
tions as legal entities under private law. In this regard, the
powers of the state or local government are exercised by its
bodies, such as departments, institutions, etc.

As for the participants in the civil turnover of the
People’s Republic of China, according to the Civil Code of

1. Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15/ed20030116#Text.
2. Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80/

ed19960628#Text.
3. Civil Code of Ukraine, op. cit.
4. Ibidem, 2003.

5. Civil Code of Georgia. (1997, June). Retrieved from https://www.wipo.int/edocs/lexdocs/laws/en/ge/ge012en.pdf.
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the People’s Republic of China!, they are individuals and
legal entities. Therewith, the state is not endowed with the
status of a subject of civil law [21]. This fact is a distinctive
feature, which indicates that in China, the state in civil law
acts as a sovereign, i.e. a public entity, the bearer of powers
of authority. The state acts in the interests of society as a
whole, so its participation in civil turnover is determined
by its special functions. Signs of the state are sovereignty,
the presence of population and territory, the legal form of
state self-organisation. Furthermore, an integral feature
of the state is public authority, and civil law regulation of
public relations is based on the recognition of equality of
participants in relations. That is, the state uses power to
organise civil turnover. This means that the state legally
establishes the rules of participation in civil relations,
which are mandatory for all, including for the state itself.
Thus, the recognition of the state as a subject of civil law
entails a sharp contradiction, because upon entering into
civil legal relations, the state either loses public power, or
retains it, but does not use it. In the first case, the state loses
its essence. In the second case, there is a violation of the
principle of equality of participants in civil relations, as
other subjects of civil law do not possess public authority.
That is, the state is a party to civil relations and is not a
subject of civil law.

As A. Kostruba notes, “since the state is a union
of interests of persons united in a single social organism
in order to ensure them, it is justified that a legal entity as
a subject of law synthesises not only the features inherent
in the corporation, but also the features that inherent in the
state as a subject of law. That is, the state is a legal entity
in which public authorities must perform the functions
of the governing body of such a person” [18]. The state
enters into civil legal relations with the help of its bodies,
which have the right to act only to the extent that they are
expressly permitted to do so. Accordingly, the state can
have only those rights and obligations that are stipulated
by legislation. However, an individual, as a participant in
civil relations has certain features and properties that in
some way individualise it and affect its legal status. Such
features and properties should include name, citizenship,
age, marital status, gender. Therewtih, individuals as
subjects of civil law have civil capacity and legal capacity.

3.2 The civil capacity: The features of the emergence and
termination

In international human rights instruments, in particular
Article 6 of the Universal Declaration of Human Rights? (1948)

and Article 16 of the International Covenant on Civil and
Political Rights® of 1966 declare that every person, wher-
ever they may be, shall have the right to recognition of their
legal personality. The Constitution of Ukraine* also contains
provisions that all citizens have equal constitutional rights
and freedoms and are equal before the law. There may be
no privileges or restrictions on the grounds of race, colour,
political, religious, or other beliefs, sex, ethnic or social
origin, property status, place of residence, language, or
other characteristics. Foreigners and stateless persons who
are in Ukraine legally, enjoy the same rights and freedoms,
have the same responsibilities as citizens of Ukraine —
except those established by the Constitution of Ukraine’,
laws of Ukraine or international treaties [22].

The practical significance of civil capacity is that ifa
person is capable of acquiring specific civil rights and have
specific civil obligations, they can enter into a corresponding
civil relationship, i.e. can become its obligated party. In
this regard, the issue of the moment of occurrence of an
individual’s civil capacity becomes especially relevant.
Thus, the legal capacity of an individual, i.e. the ability to
have civil rights and responsibilities, arises from birth and
ends with their death. In this case, an individual has legal
capacity throughout life, regardless of age and health.

However, legal capacity describes its bearer
as a legal entity, which allows to consider it as a socio-
legal quality of a person. This shapes the features of the
emergence and termination of legal capacity, as well as the
fact that it is a constant quality of a person and it does not
cease in the process of its implementation. Due to the legal
capacity, more specific rights and responsibilities may arise
with a citizen [23]. Another element of the material and
legal status of an individual is legal capacity. Civil capacity
means the ability of a citizen to acquire and exercise civil
rights by their actions, to create civil duties for themselves
and to perform them.

The most essential elements of the content of the
legal capacity of citizens are the ability to independently
enter into agreements and the ability to bear independent
property liability (tort). For example, in § 1 of the German
Civil Code®, an individual means a person as a bearer
of rights and responsibilities. The decisive feature of an
individual is legal capacity. According to § 1 of the German
Civil Code’, legal capacity begins from the moment a child
is born. Thus, the legal capacity of an individual does not
depend on nationality, gender, or origin. It cannot be denied
or deprived of a person by an official or court decision.
The legal capacity of an individual ends in death. The

1. Civil Code of the People’s Republic of China. (2020, May). Retrieved from http://english.www.gov.cn/archive/lawsregulations/202012/31/

content WS5fedad98c6d0f72576943005.html.

2. Universal Declaration of Human Rights. (1948, December). Retrieved from https://www.un.org/en/about-us/universal-declaration-

of-human-rights.

3. International Covenant on Civil and Political Rights. (1966, December). Retrieved from https://www.ohchr.org/en/professionalinterest/

pages/ccpr.aspx.

4. Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80/

ed19960628#Text.
5. Ibidem, 1996.

6. German Civil Code. (2002, January). Retrieved from https://www.gesetze-im-internet.de/englisch_bgb/.

7. Ibidem, 2002.
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concept of death is not defined by law in German law, but
it must be established by medical science, considering the
criterion of brain death. Confirmation of death is carried out
by means of the state registration of death. In the Civil Code
of Turkmenistan', individuals are understood as citizens of
Turkmenistan, foreign citizens, as well as stateless persons.

Individuals include persons with ordinary legal per-
sonality and individuals with entrepreneurial legal person-
ality. Vorotintseva defines an individual-entrepreneur as fol-
lows: a capable individual registered, in accordance with
the established procedure, in the status of an individual-
entrepreneur, without the status of a legal entity, which en-
gages in independent, professional, entrepreneurial activity
at its own risk and under its own responsibility with the
purpose to profit from such activities, has certain rights
and responsibilities conditioned by the entrepreneurial
activity [24]. Butkov defines an individual-entrepreneur as
a person who takes the initiative in the development of the
economic sphere of the state, engages in entrepreneurial
activity by increasing labour productivity and reducing
production costs and is responsible for its activities [25].
Notably, they have different legal regimes. For example,
the problems of bankruptcy of individuals who are not
engaged in entrepreneurial activities are actively discussed
but will not be able to be implemented in practice. At the
same time, the need for the institution of bankruptcy of
individual entrepreneurs is beyond doubt.

3.3 The legal entities as subjects of civil law

Along with individuals, legal entities also act as subjects
of civil law. A legal entity is an organisation that owns,
manages, or operates a separate property and is responsible
for its obligations with this property, can, on its own behalf,
acquire and exercise property and personal non-property
rights, perform duties, be a plaintiff and defendant in court.
While individuals acquire legal personality at birth, legal
entities acquire the legal personality granted to them through
the commission of certain legal acts. In the most common
case, a legal entity usually acquires legal capacity by reg-
istering with a government agency established for this
purpose. As Artikulenko notes, “the amount of civil legal
capacity of a legal entity depends on the very nature of the
subject, and therefore it is incapable of having those rights
that by their nature can belong only to a human. Moreover,
in contrast to the legal capacity of individuals, which is
equal for all, organisations can have either general or special
legal capacity” [26]. Thus, the legal personality of legal
entities differs from the legal personality of individuals, for
example, a legal entity cannot bequeath its property. The
content of the legal personality of legal entities is that they
have the opportunity to acquire rights, the legal entity is
responsible for its obligations, has a name and location.
The fact that a legal entity is an organisation that

owns, manages, or operates separate property means that
the property belongs to the legal entity directly, as an in-
dependent subject of law, and is attached to it either on the
right of ownership or on the right of economic management
or operational management. In this case, the property of a
legal entity is separated from the property of its founders.
In turn, legal entities are responsible for performing their
civil obligations with all their property. The founders of a
legal entity are not liable for its obligations, and the legal
entity is not liable for the debts of the founders, except the
cases stipulated by law.

Furthermore, the use of a legal entity’s own name
allows to distinguish it from other organisations and, there-
fore, constitutes a necessary prerequisite for civil legal per-
sonality of a legal entity. To ensure proper civil turnover,
the legislation makes provision for the individualisation of
a legal entity, i.e., its separation from the mass of all other
organisations. Individualisation of a legal entity is carried
out by determining its location and assigning it a name. The
location of a legal entity is determined by state registration,
unless otherwise stipulated by law. However, the location
of the legal entity is indicated in the constituent document.
Notably, a legal entity can independently protect its violated
rights and legitimate interests. At the same time, it is capable
of taking responsibility for its own actions. If necessary,
claims for compensation for losses, damage caused to the
health of a citizen, etc. will be presented specifically to a
legal entity. If the organisation is not a legal entity, it has
no right to appear in court as a plaintiff or defendant [27].

At the international level, the concept of legal entity
is contained in the 1999 Convention on Criminal Liability
for Corruption?, developed withing the framework of the
Council of Europe. In particular, the term: “legal entity”
means any organisation having such status in accordance
with applicable national legislation, with the exception of
states or other public bodies exercising public authority
and public international organisations. The liquidation of
a legal entity entails its termination without the transfer
of rights and obligations to other persons by way of suc-
cession. Liquidation is carried out by the decision of its
founders (participants) or its authorised body, including the
achievement of the purpose for which it was created, or by
a court decision in case of gross repeated violations of the law.

The key features of the subjects of certain legal rela-
tions should include the following: 1) they must be endowed
with certain legal rights and responsibilities, 2) the capability
of being the subjects of specific legal relations, which is
determined based on legal provisions. Thus, the subjects
of civil law may be individuals (citizens, foreign nationals,
stateless persons); legal entities (Ukrainian, foreign). The
state is a special participant in civil law. Individuals are
described by legal status and capacity. That is, individuals
are subjects who act as persons endowed with civil legal

1. Civil Code of Turkmenistan. (1998, July). Retrieved from https://cis-legislation.com/document.fwx?rgn=2363.

2. Convention on Criminal Liability for Corruption. (1999, January). Retrieved from https://www.coe.int/en/web/conventions/full-

list/-/conventions/treaty/173.
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personality. Legal personality can be attributed to the
integral, inalienable rights of citizens, which describes the
civil status of the individual. Therewith, an individual can
be the owner of specific subjective rights and obligations
only due to their legal capacity, which occupies a special place
in the mechanism of legal regulation. Legal capacity is
recognised equally for all citizens, it arises at birth and ends
with death. That is, it means that all citizens have equal
legal capacity, no one has any privileges and advantages
in the ability to have rights compared to others. Also, an
individual as a participant in civil relations has certain fea-
tures and properties that individualise it and affect its legal
status. Such features and properties include name, age, cit-
izenship, marital status, gender.

A legal entity is an organisation that acts in civil
circulation under its own name, has property rights or other
rights, and can be a plaintiff and defendant in court. It is
considered established from the date of its state registration
and introducing the corresponding entry in the unified state
register of legal entities. State registration and introduction
of relevant entries in the state register is also required
for reorganisation and liquidation of legal entities, when
amending their constituent documents. Furthermore, the
participation of the state in civil relations also deserves
attention. It has specific features that are not inherent in
individuals and legal entities as independent subjects. Such
specificity is primarily conditioned by the public legal nature
of the state, embodied in such features as the existence of
a sovereign territory and its population, the public nature
of the organisation of power and government, the presence
of its own state symbols, etc. That is why, acting as a party
to civil relations, the state does not constitute a subject of
civil law. Accordingly, the state can have only those rights
and obligations that are enshrined in law.

CONCLUSIONS

Most often, the science of civil law distinguishes such sub-
jects as individuals and legal entities. Therewith, the state
constitutes a special participant in civil law relations.
The issue of individuals as subjects of law started to be
considered as early as the times of the Roman law. In the
modern understanding, individuals are subjects who act
as persons endowed with civil legal personality, which
can be attributed to the integral, inalienable rights of cit-
izens, which describes the civil status of the individual.
Individuals with entrepreneurial legal personality stand out
among individuals. Notably, individuals and individuals-
entrepreneurs have different legal regimes. For example,
the problems of bankruptcy of individuals who are not en-
gaged in entrepreneurial activities are actively discussed
but will not be able to be implemented in practice. At the
same time, the need for the institution of bankruptcy of
individual entrepreneurs is beyond doubt.

In turn, the legal status of legal entities as subjects
of civil law has been a subject of discussion since the
19" century. At present, a legal entity is defined as an
organisation endowed with civil legal personality, which
owns separate property, is liable for its obligations with this
property, can acquire property and personal non-property
rights on its own behalf, bear responsibilities, be a plaintiff
and defendant in court. Therewith, the recognition of the
state as a subject of civil law entails a sharp contradiction
because the state, upon entering into civil legal relations,
either loses public power, or retains it, but does not use it.
In the first case, the state loses its essence. In the second
case, there is a violation of the principle of equality of
participants in civil relations, as other subjects of civil law
do not have public authority. That is, the state is a party to
civil relations and is not a subject of civil law.

REFERENCES
[1] Pidopryhora, O.A., & Kharitonov, E.O. (2009). Roman law. Kyiv: Yurinkom Inter.
[2] Korkunov, N.M. (1909). General theory of law. New York: The Macmillan Company.
[3] Savigny, F.K. (1867). Modern Roman law system. Madras: J. Higginbotham.
[4] Kelsen, H. (1967). Pure theory of law. Clark: The Lawbook Exchange.
[5] Kostruba, A.V. (2020). Right deprivation in the legal regulation mechanism of civil property relations: Comparative

analysis of international legislation. Asia Life Sciences, 22(2), 143-156.
[6] Shyshka, R. (2015). Stages of regulation of economic relations. Economic and legal regulation of social relations.

Kyiv: MP Lesya.

[7] Kostruba, A.V., Maydanyk, R.A., & Luts, V.V. (2020). Bonum requirements of the beneficiary in the corporate rights
protection system in Ukraine: Implementing best practices. Asia Life Sciences, 22(1), 1-19.

[8] Kuznietsova, N.S., Stefanchuk, R.O., & Kot, O.0. (2020). Lack of regulation in determining the moment of conclusion
of the land lease agreement. Astra Salvensis, 8(S1), 105-122.

[9] Shevchenko, Ya.M. (2014). Civil law of Ukraine. Kyiv: In Yure.

personality. Forum Prava, 1, 66-71.

[10] Shevchenko, Ya. (2009). Role and importance civil legal subjects in society. Law Herald, 2(11), 39-46.

[11] Alekseev, S. (2008). General theory of law. Moscow: Prospekt.

[12] Mazur, O. (2006). Civil law of Ukraine. Kyiv: Tcentr navchalnoyi literaturi.

[13] Nekit, K. (2018). Legal entities of a private property in information society. Lex Portus, 2, 128-141.

[14] Lunc, L. (2002). Private international law course. Moscow: Spark.

[15] Dzera, Yu. (2010). Theoretic and legal approaches regarding participation of state in civil relations and its legal

[16] Zaychuk, O.V., & Onishenko, N.M. (2008). General theory of state and law. Kyiv: Yurinkom Inter.
[17] Arkhipov, S.I. (2004). Subject of law: A theoretical study. Saint Petersburg: Yuridicheskiy Centr Press.

187




[18] Kostruba, A. (2017). State in the system of subjects of civil law of Ukraine. Journal of the National Academy of Legal
Sciences of Ukraine, 4(91), 67-77.

[19] Zhornokuy, Yu., Bilous, P., & Voloshina, N. (Eds.). (2017). Problems of civil law and process. Kharkiv: HNUVS.

[20] Kuzmich, O. (2019). Participants (subjects) of civil legal relations as one of the criteria for the identification of third
parties. Actual Problems of Improvement of the Current Legislation of Ukraine, 51, 76-87.

[21] Haibin, L. (Ed.). (2020). PRC Civil Code Series — 01: The Thing About Part I General Principles. Retrieved from
https://www.chinajusticeobserver.com/a/pr-%20civil-code-series-01-the-thing-about-part-i-general-principles.

[22] Nadion, V. (2014). Elements of legal personality in the civil law. Problems of Legality, 125, 100-109.

[23] Ignatiev, D., Protsenko, V. (2011). Citizens as subjects of civil law. Legea si Viata, 9, 33-43.

[24] Vorotyntseva, 1. (2020). On the definition of the individual entrepreneur as a subject of civil law. Law Herald, 1, 280-284.

[25] Butkov, I. (2013). To definition of concept “legal status of the individual entrepreneur”. Forum Prava, 3, 70-76.

[26] Artykulenko, O. (2018). Theoretical aspects of legal capacity of a legal entity. Entrepreneurship, Economy and Law, 11,

5-10.

[27] Shablova, Ye.G., & Zhevnyak, O.V. (2015). Civil law. Ekaterinburg: Ural.

Iryna I. Banasevych

PhD in Law, Associate Professor

Departament of Civil Law

Vasyl Stefanyk Precarpathian National University
76000, 44 A Shevchenko Str., Ivano-Frankivsk, Ukraine

Ruslana M. Heints

PhD in Law,

Head of the Departament of Civil Law

Vasyl Stefanyk Precarpathian National University
76000, 44 A Shevchenko Str., Ivano-Frankivsk, Ukraine

Mariia V. Lohvinova

PhD in Law, Doctoral student

Departament of Civil Law

Vasyl Stefanyk Precarpathian National University
76000, 44 A Shevchenko Str., Ivano-Frankivsk, Ukraine

Oksana S. Oliinyk

PhD in Law, Associate Professor

Departament of Civil Law

Vasyl Stefanyk Precarpathian National University
76000, 44 A Shevchenko Str., Ivano-Frankivsk, Ukraine

Suggested Citation: Banasevych, I.I., Heints, R.M., Lohvinova, M.V., & Oliinyk, O.S. (2021). Features of the legal status
of subjects of civil law. Journal of the National Academy of Legal Sciences of Ukraine, 28(2), 181-188.

Submitted: 24/02/2021
Revised: 28/04/2021
Accepted: 03/06/2021

188




VJIK 347.451.031
DOI: 10.37635/jnalsu.28(2).2021.189-197

Anapiit Muxonaiiopuu Ilaganka

Yxpaincekuii Hayxo8o-0ocnionull incmumym cneyiaibHoi mexHiky ma
cyoosux excnepmus Cnyscou besnexu Yrpainu
Kuis, Yxpaina

Aunexcanapy I'pudinua

Kadgeopa biznecy ma aominicmpayii,
MINCHAPOOHUX EKOHOMIUHUX GIOHOCUH MA MYPUIMY
Mixcrnapoonuii nezanesichuil ynieepcumem Monoosu
Kuwunis, Pecnyonixa Monoosa

Ipuna MukosaiBua Jlecik

Kageopa exonomiunoi meopii' i cycninbnux nayx
Muxkonaigcokuii HAYIOHALHUL A2PAPHULL YHIBepCcUmem
Mukonais, Yxpaina

Ouabra Bosoaumupisaa Cemenaa

Kagedopa mapxemuney
Ymancokuii HayionanvHuil yHieepcumem cadisHuymea
Ymanw, Vrpaina

Oabra OueriBna bapa6am

Kageopa 3aeanvno-npasosux oucyuniin

Incmumym npasa

JIvgiscoruti depoicagruil yHigepcumem GHYmMpIuHix cnpag
JIvsis, Ykpaina

SAXUCT CITOKMBAUYIB ITPU KYIIIBAI TOBAPIB UEPE3 IHTEPHET

AHoTauis. Bpaxosylouu enobanvhe nOWUpeHHs. 6UKOPUCTANHS CY4ACHUx mexnonoziu, lnmepnem yce 6invute nabysae
nonynsiprocmi sk niamgopma ons mopeisni. Came momy nompeda y 3aXucmi npag CROMICUSayis nio 4ac Kynieii mosapie
uepes Inmepnem nocmitino 3pocmae. 30Kpema, asmopu po3enaoaroms npobiemy peanizayii npag cnodjcusavis nio yac
npuobanus mosapie 6 inmeprem-mazasunax Yepainu ma Monoosu. JJocnioscenns nokazano, wo Ykpaina ma Monoosa
HabUparomo GelU4e3HUX MEMNIE PO3GUMKY 6 ceKkmopi Inmeprem-mopeieni, Kompi uje 0inbuLe NOCUTIOIOMbCSL 8 KOHMEKCMI
enobanvroinandemii COVID-19 ma zanposadoicenns kapanmuny. Y 36 513Ky 3 yum nUmanus O0mpuManHsi nPae CNONCUBAULE
6 Inmepnemi € HAO36UYATIHO AKMYATbHUM CbO20OHI. Bueuaiouu npobnemy 3axucmy cnooicusayié nio uac npuddoaums
moesapie 6 Inmepnemi, asmopu BUKOPUCTATY POPMATLHULL T T0LTUHUL MEMOO 05l GUSHAYEHHSL 3MICTY OCHOBHUX NOHSAMD,
cucmemamuzayii mamepiany ma OMpUMAaHHsl Y3a2albHEHUX BUCHOBKIG Y pamKax npedmemy 0ocuioxcents. Ilopiensnbho-
npasosuli Memood OOnoMie GUAGUMU MeHOeHYil ma nopieHAMU 3aKOH00A6cme0 YKpainu ma 3axonodascmeo Pecnyoniku
Monoosa y konmexcmi 3axXucmy npas cnoxcusauie nio uac npuddanms mosapie 6 lnmepnemi. 32i0H0 3 pe3yibmamamu
docnioicennss, 3akono0asya 6asa y cgepi 3axucny npag cCnojicudayie, siki Kynyloms mogapu uepes Inmepnem, nosunna
oymu oouicio 3 npiopumemnux cgep ceimosux depoicas. Cmocosno 3axonooascmea Yipainu ma Monoosu y yitl eanysi,
6apmo 3azuadumu, wo 3 o210y Ha me, wo Ykpaina ma Monooea maromo €6poneicvki inmezpayiuni npasHens, o,
30Kpema, sidobpadicacmvcsi 8 pamughikayii Yeoou npo acoyiayiio midic Yxpainor ma €C (Esponeticokum Coroszom) 2014
poxy i Yeoou npo acoyiayiio mise Monoosorwo ma €C 2014 poky, a maxodc 30008 13aHHsL, NPUUHAMI YUMU 0eprcasamu
Wo0o npusedentsi 3aKkoHO0ascmea y 6ionosionicms 0o 3axonooascmea €C, 8axiCIUBO 2apMOHIZy6amMu HAYIOHAIbHE
3axonooascmeo 3i cmanoapmamu €C y yiu eanysi. Kpim moeo, easxciusum 0isi Ykpainu € maxoc nputiHsamms KOHYenyii
3axucniy npag cnodxcusayis, AKi Kynylome yepes lumepnem

KirouoBi ciioBa: enexmponna komepyis, inmeprhem-mopeisis, npasa cnodcusauis, Yeooa npo acoyiayiio, 3akonooaécmso €C
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CONSUMER PROTECTION WHEN PURCHASING GOODS
ON THE INTERNET

Abstract. Considering the global spread of the use of modern technologies, the Internet is increasingly gaining popularity
as a platform for trading. That is why the need to protect consumer rights when buying goods via the Internet keeps growing.
In particular, the author considers the problem of implementing consumer rights when purchasing goods in online stores
in Ukraine and Moldova. The study showed that Ukraine and Moldova are gaining huge rates of development in the
internet trade sector, which is further intensified in the context of the global COVID-19 pandemic and the introduction of
lockdown. In this regard, the issue of compliance with consumer rights on the Internet is extremely relevant today. When
studying the issue of consumer protection upon purchasing goods on the Internet, the author used a formal and logical
method to determine the content of the main concepts, systematise the material, and obtain generalising conclusions within
the framework of the subject matter. The comparative legal method helped identify trends and compare the legislation
of Ukraine and the legislation of the Republic of Moldova in the context of consumer protection when purchasing goods
on the Internet. According to the findings of the study, the legislative framework in the area of protecting the rights of
consumers who purchase goods via the internet should be one of the priority areas of the world s states. With regard to the
legislation of Ukraine and Moldova in this area, it should be noted that given that Ukraine and Moldova have European
integration aspirations, which in particular is reflected in the ratification of the Association Agreement between Ukraine
and the EU (European Union) of 2014, as well as the Association Agreement between Moldova and the EU of 2014, and
the commitments made by these states to bring the legislation into line with the EU acquis, it is important to harmonise
national legislation with EU standards in this area. In addition, the adoption of the concept of protecting the rights of
consumers who purchase via the Internet is also important for Ukraine

Keywords: e-commerce, internet trading, consumer rights, association agreement, EU acquis

INTRODUCTION

The legal consequence of the rapid development of tech-
nological advance is the emergence of new forms of civil
legal relations that are insufficiently regulated at present,
which, in turn, entails a considerable number of offences,
primarily in the sphere of trade in goods and services. The
internet trading market is actively introducing new forms

of civil legal relations, in particular the relations between
the seller and buyers on the Internet, and as a result, the
purchase of goods, works, and services via the Internet is
becoming increasingly popular [1]. Admittedly, consumers
around the world are increasingly using the Internet to
purchase goods, which is becoming a particularly common
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practice in the wake of the global COVID-19 pandemic
and the introduction of lockdown. According to Statista,
the German company specialising in market and consumer
data, 2.05 billion customers were registered in the world in
2020, which is 25% of the world's population, and such fig-
ures are projected to reach 2.14 billion in 2021 [2]. There-
with, according to statistics from NASDAQ, one of the
three main US stock exchanges, by 2040, 95% of all pur-
chases will be made via the Internet [3]. In other words, in
the next 20 years, almost all commerce will be transferred
online. It is also predicted that most of the online sales will
be performed through mobile devices.

Therewith, upon purchasing the necessary product
on the Internet, the consumer spends a minimum of their
time searching for it and ordering it, and the ability to deliver
the selected product to any place specified by the consumer
simplifies the order procedure even more. However, on the
other hand, there are numerous cases of fraud, violation
of the rules of e-commerce, sale of low-quality products,
violation of the terms of delivery and transportation, etc.
This means that the consumer remains the least protected
when buying a product over the Internet. In addition, the
legislation still has many gaps in this area. For example,
M. Kuzmina [4] notes that among the frequent violations
on the part of online stores, one can distinguish refusal
to provide replacement or warranty repair of goods; non-
compliance of goods with the requirements of regulations;
non-compliance of documents accompanying the goods,
changes in the price of goods during its delivery, and much
more. In addition, even despite the attempts of the leg-
islator to resolve problematic aspects that are associated
with the conclusion of contracts for the purchase and sale
of goods at a distance or outside of retail or office space,
this area is filled with issues regarding the establishment of
a transparent mechanism for protecting consumer rights.
Even with proper legal regulation, online buying/selling is
a type of relations that implies an increased risk of consumer
rights violations [5].

Thus, the scientific novelty of the study lies in a
comprehensive analysis of consumer protection issues upon
purchasing goods on the Internet. In particular, the author
examines the international experience in protecting consumer
rights when purchasing goods on the internet, compares
the experience of Ukraine and the Republic of Moldova
in this area, taking into account the European integration
aspirations of both states.

1. LITERATURE REVIEW

In the modern world, buying goods via the Internet is de-
veloping intensively, and thousands of people become
customers of online stores every day. Accordingly, the
problem of protecting the rights of consumers who pur-
chase goods via the Internet is becoming more acute.
Therefore, in the doctrine, national and foreign scientists
dealt with issues related to consumer protection when pur-
chasing goods on the Internet. For example, O. Vinnyk [6]
investigated the legal basis for consumer protection in the
area of e-commerce. Therewith, she noted that e-commerce

is rapidly becoming widespread, but with numerous vi-
olations of consumer rights due to the lack of effective
legal regulation of relations in this area. Problems of
e-commerce development were investigated by V. Pleskach,
T. Zatonatska and L. Oleksyuk [7]. In addition, A.M. Ko-
robtsova and M. Khomenko [5] analysed the issue of basic
guarantees and mechanisms for protecting consumer rights
when purchasing products via the Internet.

A .M. Korostashov [8] noted that despite the rapid
growth of e-commerce in the world, this process is slowed
down in Ukraine, which is caused by the following factors:
1) problems with access to high-speed internet connection in
small settlements; 2) lack of user trust associated with con-
siderable number of cases of fraud, disregard for the buyer’s
right to return goods within 14 days according to current
legislation, etc.; 3) sizeable costs for the development of a
web resource that are at risk of being unjustified as a result
of unforeseen external circumstances; 4) market leaders
have won the leading niche of consumers, so newcomers
are unable to compete with them. Among foreign scientists,
O. Plotnik [9] investigated the establishment and develop-
ment of consumer protection legislation in the Republic
of Moldova. S. Riefa [10] investigated the impact of lock-
down on consumer protection. In particular, she noted that
the lockdown accelerated the growth of e-commerce, as
online purchases became more frequent. Therewith, the
pandemic should serve as a catalyst to commence the process
of improvement necessary to ensure consumer protection
policies. At present, more than ever before, consumer pro-
tection legislation must protect vulnerable segments of the
population.

R. Ariyaratna [11] researched online consumer
protection issues within the Sri Lankan legal system. In
particular, she noted that online consumers are more vul-
nerable to violations of their rights in the virtual space,
since they deal with usually unknown sellers. Therefore,
consumer protection on the Internet is a relevant and im-
portant subject. S. Rosadi and Z. Tahira [12] studied con-
sumer protection in the digital economy era using the
example of Indonesia. In particular, they noted that in the
digital economy, an increasing number of consumers are
participating in e-commerce, which provides easier and
faster access to products and services. However, this also
poses some challenges for consumers. The impersonality
of e-commerce weakens the relations between businesses
and consumers, thereby increasing consumer vulnerability,
which can lead to unfair commercial practices and lead to
uncertainty and lack of consumer confidence. Therefore,
there is a need to protect consumer confidence in digital
markets, which should not hinder the development of the
digital economy.

2. MATERIALS AND METHODS

The main feature of making purchases of goods via the
Internet is that usually individuals do not have the profes-
sional knowledge required to properly ensure data protec-
tion and, as a result, personal security and money safety in
the global digital environment. When ordering goods via
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the internet, it is sometimes difficult to verify the reliability
of the seller, the authenticity of the site, and it is impossible
to evaluate the quality and compliance with the declared
characteristics of the product prior to receiving it. In this
aspect, the protection of consumer rights becomes relevant
when purchasing goods via the Internet. Materials and meth-
ods of the study were selected with consideration of the
goals and objectives set. In addition, the study involved
a set of regulatory principles, techniques and methods used
to cognise the features of consumer protection upon pur-
chasing goods on the Internet. The use of the methods and
materials listed below enabled a comprehensive analysis of
the problems of consumer protection upon purchasing goods
on the Internet.

In particular, the methodological basis of this study
constitutes is a set of general scientific and special legal
methods of cognition. Among the general scientific methods,
the author used the method of analysis and synthesis,
deduction, induction, prediction, modelling, analogy, dialectic
method, etc. For example, when studying the issue of con-
sumer protection upon purchasing goods on the Internet,
the author used the dialectical method. The Aristotelian
method was used in the analysis of the legislative provision
of Ukraine and the Republic of Moldova, determining the
content of the main concepts, systematising the material to
obtain generalising conclusions within the framework of
the subject matter. The comparative legal method helped
identify trends and compare the legislation of Ukraine and
the legislation of the Republic of Moldova in the context of
consumer protection when purchasing goods on the Internet.

The historical legal method was used to obtain and
generalise knowledge about the essence and stages of de-
velopment of consumer protection upon purchasing goods
on the Internet. The system analysis enabled the evaluation
of the existing approaches to the legal regulation of con-
sumer protection upon purchasing goods on the Internet.
The predictive method was used to determine the prospects
for the development of legislation aimed at protecting
consumer rights upon purchasing goods on the Internet.
The methodology of this study is based on factor, cause-
and-effect analysis aimed at identifying circumstances that
pose a danger when purchasing goods on the Internet. The
method of factor analysis was used for a systematic study
of the problems of consumer protection upon purchasing
goods on the Internet, as well as for developing proposals
aimed at improving the legal regulation of this area. The
formal legal method was used to generalise, classify, and
systematise the research results, as well as to correctly
present these results. One of the methodological techniques
used in the research process was the integrated approach,
which made it possible to significantly overcome the short-
comings of analytical legal science, as it allowed organically
combining legal means, legal tools and basic legal ideas.
In turn, the theoretical basis of the study included fundamen-
tal monographic studies, scientific papers of Ukrainian and
foreign authors on the problems of consumer protection upon
purchasing goods on the Internet.

3. RESULTS AND DISCUSSION

With the development of e-commerce, various forms
of fraud on the Internet are intensively developing, new
ways and new schemes for violating consumer rights are
emerging. As a result, consumers are exposed to a huge
risk when ordering goods in online stores, including at
the moment of online settlement for goods. There are
also cases when the ordered product is not sent, and the
money is not returned. Consumers also have to frequently
deal with receiving goods of poor quality. In addition,
such issues as violations of the legislation on personal
data by online stores, etc., remain extremely relevant. For
example, V. Pleskach notes that the most common viola-
tions of consumer rights in the area of electronic commerce
are as follows: lack of identification of sellers; failure to
provide the consumer with accessible, complete, reliable,
and timely information about goods, works, and services;
inability for the consumer to verify the quality of the pur-
chase; difficulties in dispute resolution; lack of inevitability
of punishment of a dishonest seller; lack or insufficiency of
guarantees for consumers, etc. [7].

That is, on the one hand, e-commerce currently pro-
vides a substantial number of opportunities and benefits
for consumers, in particular, a wide range of goods and ser-
vices, the ability to compare prices for the same product or
service from different sellers, a variety of payment methods.
However, on the other hand, e-commerce creates substantial
risks for consumers that are associated with the technological
features of the digital environment. That is why the issues
of consumer protection on the Internet are in the center of
attention of the international community. Regulations on
consumer protection on the Internet have been regularly in-
cluded in the programme of leading international, regional,
and national political and economic organisations since
the beginning of the 21* century. For example, within the
framework of the Organization for Economic Cooperation
and Development (OECD), the first act in this area was
developed in 1999 under the title OECD Recommendations
on Consumer Protection in E-commerce. However, given
the substantial growth in e-commerce volumes over the past
years and the growing importance of consumer confidence
issues in the digital economy in March 2016, revised rec-
ommendations on consumer protection in e-commerce
were issued [13]. To date, the OECD focuses on such
issues as the security of online payments, the purchase of
intangible products with digital content, the protection of
personal data of consumers, etc.

Issues related to protecting consumers on the Internet
and building trust in e-commerce are also being explored
at the World Economic Forum. In particular, it is noted
that the approach of public administration should include
ensuring that countries adopt or modernise laws on consumer
protection (and data) on the Internet in such a way as to
keep up with the development of technology and ensure real
consumer protection [14]. Considering the fact that that
Ukraine and Moldova have European integration aspira-
tions, which in particular is reflected in the ratification of
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the Association Agreement between Ukraine and the EU
of 2014!, as well as the Association Agreement between
Moldova and the EU of 2014%, and the commitments
made by these states to harmonise their legislation with
the EU Acquis, it is important to review the provisions
on the protection of the rights of consumers who make
purchases via the Internet in legislation of the European
Union. Notably, the EU is of fundamental importance in
the implementation of European integration of Ukraine
and the Republic of Moldova. This role is not limited to
declarations, visits, and formal meetings, but is also pre-
sented in the context of supporting the internal legislative
reform process. In addition, both countries are members of
the Eastern Partnership, which is the main tool by which
the European community monitors the level of readi-
ness for EU membership of Ukraine and the Republic
of Moldova. Thus, the process of European integration
of Ukraine and the Republic of Moldova is described by
an interdependence between actions at the internal and
external level, which is based on the implementation of
European requirements and is evaluated in reports on the
progress of the implementation of European requirements.
That is why Ukraine and the Republic of Moldova need
to prove that both countries are capable of performing
their obligations in order to move on to the next stage in
relations with the EU.

In the context of protecting the rights of consumers
who make purchases via the Internet, the parties cooperate
based on Association Agreements. In particular, Article 140
of the Association Agreement between Ukraine and the
European Union® notes that the parties shall maintain a di-
alogue on the regulation of electronic commerce, includ-
ing, inter alia, issues of consumer protection in the area
of electronic commerce. However, Article 416 stipulates
that the parties cooperate to ensure a high level of consum-
er protection and achieve compatibility between their con-
sumer rights protection systems. Notably, similar provi-
sions are contained in the Association Agreement between
Moldova and the EU. In particular, Article 255, similar
to Article 140 of the Association Agreement between

Ukraine and the EU, emphasises cooperation on consumer
protection in the area of electronic commerce. Article 38
of the Association Agreement between Moldova and the
EU*states that the parties cooperate to ensure a high level
of consumer protection and achieve compatibility between
their consumer protection systems. Such cooperation may
include the following: (a) aims to harmonise consumer
protection legislation; (b) facilitation of the exchange of
information on consumer protection systems, including
consumer legislation and its application, consumer product
safety, including market surveillance, consumer information
systems and facilities, consumer education, empowerment
and reimbursement to consumers, and sales and service
agreements concluded with consumers; (c) facilitation of
training activities for administration officials and other
consumer representatives; and (d) encouragement of the
development of independent associations, including non-
governmental organisations, and cooperation between au-
thorities and non-governmental organisations in the con-
sumer protection industry. Therewith, both Association
Agreements refer to the need to implement Directive 97/7/
EC® on the protection of consumers in respect of distance
contracts and Regulation No. 2006/2004° of 2004 on co-
operation between national authorities responsible for the
enforcement of consumer protection laws.

Notably, within the European Union, a strategy for
the establishment of a single digital market has been ap-
proved and is being implemented, aimed at overcoming
the European market barriers to e-commerce related
to infrastructure, Internet coverage, copyright and data
protection, through the improvement of online services
and digital technologies, as well as consumer protection.
Directive 2011/83/EC7 of 2011 on consumer rights aims
to generalise and harmonise requirements in the area of
providing information to consumers. In particular, it states
that the consumer must receive sufficient information prior
to the conclusion of the contract. The information that
must be provided to the buyer before the conclusion of the
contract includes a number of data. Namely, these include
information about the main characteristics of goods or

1. Association Agreement between the European Union and its Member States, of the one part, and Ukraine, of the other part. (2014,

September). Retrieved from https://zakon.rada.gov.ua/laws/show/984 011#Text.

2. Association Agreement between the European Union and the European Atomic Energy Community and their Member States, of

the one part, and the Republic of Moldova, of the other part. (2014, September). Retrieved from https://www.consilium.europa.cu/en/

documents-publications/treaties-agreements/agreement/?id=2014001.

3. Ibidem, 2014.
4. Ibidem, 2014.

5. Directive 97/7/EC of the European Parliament and of the Council on the protection of consumers in respect of distance contracts.
(1997, May). Retrieved from https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A31997L0007.

6. Regulation (EC) No 2006/2004 of the European Parliament and of the Council of 27 October 2004 on cooperation between national
authorities responsible for the enforcement of consumer protection laws (the Regulation on consumer protection cooperation). (2004,
October). Retrieved from https://eur-lex.curopa.cu/legal-content/en/ALL/?uri=CELEX%3A32004R2006.

7. Directive 2011/83/EU of the European Parliament and of the Council on consumer rights, amending Council Directive 93/13/EEC
and Directive 1999/44/EC of the European Parliament and of the Council and repealing Council Directive 85/577/EEC and Directive
97/7/EC of the European Parliament and of the Council. (2011, October). Retrieved from https://eur-lex.curopa.cu/legal-content/EN/
TXT/?uri=celex%3A32011L0083.
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services; the trade name, registration address, phone
number, and other data of the seller that allow the latter
to be identified; the cost of goods, including taxes and
other expenses that will need to be paid; the methods of
making payment; the term of the contract; the procedure
for handling complaints, the existence of the right to
refuse, and it is necessary not only to indicate the existence
of the right to refuse, but also to describe the conditions
and procedures for its implementation. In addition, all
information must be provided in an accessible form, and
this requirement applies to the terms of the contract, and
any other information that is important to the buyer.

In addition, Directive 2000/31/EC' on electronic
commerce requires that promotional offers, such as dis-
counts and gifts, must be clearly and unambiguously
indicated. The provisions of Directive 2005/29/EC of
20052 concerning unfair business-to-consumer commercial
practices in the internal market are aimed at protecting
the consumer’s right to freedom of choice of products
and conclusion of a contract. In particular, it contains the
concept of commercial relations, which are subject to its
provisions; commercial communications; seller’s policies
directly related to the promotion, sale or delivery of goods
to consumers. At the national level, Ukraine regulates
most issues related to the protection of consumer rights
when purchasing goods via the Internet by the Civil Code
of Ukraine®, the Law of Ukraine “On Consumer Rights
Protection™, the Law of Ukraine “On Electronic Commerce’™.
However, the existing mechanism stipulated by the current
legislation may not always guarantee consumer protection
when purchasing goods via the Internet, while at the same
time allowing dishonest business representatives to avoid
any liability.

In 2017, Ukraine approved the Concept of national
policy in the field of consumer protection until 2020, which
notes that consumers in Ukraine are not protected by the
state and law due to the declarative nature of the proclaimed
rights and the lack of mechanisms for their implementation

and restoration. At present, there is a need to update this
concept. In addition, considering the introduction of a
lockdown to prevent the spread of coronavirus infection
COVID-19, which led to the intensification of shopping on
the internet, it is important to adopt a concept to protect the
rights of consumers who make purchases via the Internet.
Notably, the ordering of goods in the online stores is per-
formed via an electronic transaction. Thus, according to the
Rules for the Sale of Goods to Order and Outside Retail
or Office Premises, approved by the Order of the Ministry
of Economy of Ukraine No. 1037 of 2007, the Internet to-
gether, with the telecommunications network, postal com-
munication and television, is recognised as those means of
remote communication that can be used to conclude contracts
at a distance.

Therewith, according to Article 627 of the Civil
Code of Ukraine®, contracts involving an individual take into
account the requirements of the legislation on consumer
protection. The rights of consumers and the mechanism
of their protection are stipulated by the Law of Ukraine
“On Consumer Rights Protection”, according to which
consumers, when purchasing products that are sold on the
territory of Ukraine, in order to meet their personal needs,
have the right to the necessary, accessible, reliable, and
timely information about the goods, their quantity, quality,
assortment, as well as about their manufacturer/seller. One
of the main principles stipulated by the Law of Ukraine
“On Electronic Commerce™ of 2015 is to ensure the proper
quality of goods, works, and services sold in the area of
e-commerce. However, the current national legislation
of Ukraine does not sufficiently regulate the area of con-
sumer protection on the Internet and does not cover the
entire process in general. In this context, it is necessary to
strengthen the role of executive authorities, which should
exercise oversight and control powers in terms of compli-
ance with legislation on consumer protection on the Internet
and establish the responsibility of violators. With regard to
the protection of consumer rights upon purchasing goods on

1. Directive 2000/31/EC of the European Parliament and of the Council on certain legal aspects of information society services,
in particular electronic commerce, in the Internal Market (‘Directive on electronic commerce’). (2000, June). Retrieved from
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32000L0031.

2. Directive 2005/29/EC of the European Parliament and of the Council concerning unfair business-to-consumer commercial practices
in the internal market and amending Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of the European
Parliament and of the Council and Regulation (EC) No 2006/2004 of the European Parliament and of the Council (‘Unfair Commercial
Practices Directive’). (2005, May). Retrieved from https://eur-lex.europa.cu/legal-content/ EN/T X T/?uri=celex%3A32005L0029.

3. Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15#Text.

4. Law of Ukraine No. 1023-XII “On Consumer Rights Protection”. (1991, May). Retrieved from https://zakon.rada.gov.ua/laws/
show/1023-12#Text.

5. Law of Ukraine No. 675-VIII “On Electronic Commerce”. (2015, September). Retrieved from https://zakon.rada.gov.ua/laws/
show/675-19#Text.

6. Order of the Cabinet of Ministers of Ukraine “On approval of the Concept of national policy in the field of consumer protection until
2020”. (2017, March). Retrieved from https://zakon.rada.gov.ua/laws/show/217-2017-%D1%80#Text.

7. Order of the Ministry of Economy of Ukraine No. z1181-07 “On approval of the Rules for the sale of goods to order and outside retail
or office premises”. (2007, April). Retrieved from https://zakon.rada.gov.ua/laws/show/z1181-07#Text.

8. Civil Code of Ukraine, op. cit.

9. Law of Ukraine No. 675-VIII “On Electronic Commerce”, op. cit.
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the Internet in the Republic of Moldova, the legal basis for
this is as follows: Civil Code of the Republic of Moldova
No. 1107-XV!, the Law No. 105/2003 “About Consumer
Protection™, etc.

An important stage in the development of the leg-
islative framework regarding quality and safety assurance
commenced on December 22, 2006, when the Law of
the Republic of Moldova “About Technical Regulation™
was adopted, which radically changed the procedure for
establishing mandatory and voluntary requirements for
products and the procedure for state control over their
compliance [9]. At present, e-commerce remains almost the
only way for individual sellers to continue their activities,
and for buyers — the opportunity to purchase goods without
endangering their health. In addition, modern trends in
the development of information technologies in recent
years have made it possible to revolutionise electronic
interaction. In particular, the spread of e-commerce entails
prerequisites for the development of legal regulation of
consumer protection. In other words, e-commerce is increas-
ingly covering markets, attracting consumers from all over
the world and creating the need to develop approaches to
solving various problems that arise in this area. In particular,
these are such problems as fraud, violation of legislation on
personal data protection, sale of low-quality goods, etc.
Notably, the doctrine certainly contains research on the legal
regulation of consumer protection on the Internet. How-
ever, the research carried out by the authors of this study
has substantial differences from the previous studies. For
instance, G. Howells [15] noted in his study that the world
is entering an era of new technological opportunities. The
consumer gets many benefits from computer innovation.
Not wanting to slow down Innovation, his research was
aimed at supporting consumer protection on the Internet.

Upon conducting a comparative analysis of the pro-
visions on the rules of consumer protection in e-commerce
in China and Europe, J. Binding and K. Purnhagen [16]
noted that due to the commercialisation of the Internet,
the consumer world has undergone fundamental changes.
The internet allows consumers and entrepreneurs to enter
into contracts to exchange goods and services around the
world while staying at home at the computer. In addition,
O. Vinnyk [6], who studied the legal framework for con-
sumer protection in the area of e-commerce, covered the
issues related to consumer protection on the Internet;
V. Pleskach, T. Zatonatska, L. Oleksiuk [7] investigated
the issues of e-commerce development; A.M. Korostashov
and T.E. Isheikin [8] analysed the issue of basic guarantees

and mechanisms for protecting consumer rights when
purchasing products via the Internet.

Therewith, V. Kepko, V. Novikova and L. Stadnik [17],
having reviewed consumer protection in electronic com-
merce in the European Union, aptly note the multifaceted
and complex nature of the issues in this area. That is why
in order for Ukraine to properly perform its international
and legal obligations to harmonise national legislation with
European standards, it is necessary to take into account the
features and aspects of economic and legal regulation of
this area in the EU at all stages of harmonisation, not only
during transposition, that is, regulatory harmonisation of
legislation with the requirements of law, but also in the
process of practical implementation of European require-
ments and standards, as well as within the framework of
ensuring their compliance [18].

The scientific novelty of this study in relation to
others is the comparison of the legislation of Ukraine and
the Republic of Moldova regarding the legal regulation of
consumer protection upon purchasing goods on the Internet.
In particular, the aspirations for European integration of
these two countries were also considered, which is also
reflected in the ratification of the Association Agreement
between Ukraine and the EU* of 2014, as well as the
Association Agreement between Moldova and the EU of
2014, and the obligations undertaken by these states to
harmonise their legislation with the EU acquis. Therefore,
this study also investigates the legislation of the European
Union, taking into account the importance of harmonising
the national legislation with EU standards in the area of
legal regulation of consumer protection upon purchasing
goods on the Internet.

CONCLUSIONS

Considering the introduction of a lockdown to prevent
the spread of COVID-19 pandemic, which led to the in-
tensification of the purchase of goods via the Internet, the
states around the world are aware of the importance of
e-commerce and its increased relevance in these difficult
times. Therefore, the current legislative framework in the
area of protecting the rights of consumers who purchase
goods via the internet should be one of the priority areas of
the world’s states. With regard to the legislation of Ukraine
and the Republic of Moldova in this area, it should be
noted that given that Ukraine and Moldova have European
integration aspirations, which in particular is reflected in
the ratification of the Association Agreement between
Ukraine and the EU of 2014, as well as the Association

1. Moldova Civil Code. (2002). Retrieved from https://www.ebrd.com/downloads/legal/core/moldova.pdf
2. Law of the Republic of Moldova No. 105/2003 “About Consumer Protection”. (2003, March). Retrieved from https://cis-legislation.

com/document.fwx?rgn=5078.

3. Law of the Republic of Moldova No. 420-XVI “About Technical Regulation”. (2006, December). Retrieved from

https://cis-legislation.com/document.fwx?rgn=18037.

4. Association Agreement between the European Union and the European Atomic Energy Community and their Member States, of

the one part, and the Republic of Moldova, of the other part. (2014, September). Retrieved from https://www.consilium.europa.cu/en/

documents-publications/treaties-agreements/agreement/?id=2014001.

195




Agreement between Moldova and the EU of 2014, and the
commitments made by these states to bring the legislation
into line with the EU acquis, it is important to harmonise
national legislation with EU standards in this area.
However, the current national legislation of Ukraine
does not sufficiently regulate the area of consumer protection
on the Internet and does not cover the entire process in
general. In this context, it is necessary to strengthen the role
of executive authorities, which should exercise oversight
and control powers in terms of compliance with legislation

on consumer protection on the Internet and establish the
responsibility of violators. At present, the methods of pro-
tecting the rights of consumers who took advantage of the
purchase of goods via the internet, but received low-quality
goods or were involved in a fraudulent scheme practically
do not differ from the methods of protecting consumer
rights in a regular shop. Therefore, it is also important for
Ukraine to adopt special legislation in this area, as well as
concepts for protecting the rights of consumers who make
their purchases via the Internet.
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JAmvuTtpo BacuiboBuu Jlyk’sinoB

Hayionanena axademis npagosux nayx Yxpainu

Xapkis, Yrpaina

Kadgheopa misicnapoonozo npusammnozo npasa ma nopieHANIbHO20 NPAGOIHABCMEA
Hayionanenuti topuouunutl yuieepcumem imeri Apociasa Myopoeo

Xapxie, Yxpaina

Tomac Xoppmann

Kadgeopa npasa, [llxona biznecy ma ynpasiinms
Tanninncokutl mexnono2iuHull ynisepcumem
Tanninn, Ecmomnis

Ineca AnaroaiiBaa Llymino

Kadgpeopa misxcnapoonozo npusamrnozo npasa ma nopigHAIbHO20 NPABO3HABCIEA
Hayionanvruti iopuouunuii ynisepcumem imeni Apociasa Myopoeo
Xaprxis, Vkpaina

ITEPCIIEKTVIBU PEKO AVIDIKALIIT MDKHAPOAHOTI'O IIPMIBATHOI'O IIPABA
B YKPAIHI: UM IIOTPEBYIOTH KOAISIMHI HOPMI HOBOI'O «IIPUXVICTKY»?

AHoTauis. Memoio cmammi € 00CHIOMNHCeH S HANPAMIE MOOEPHIZAYII 3AKOHO0ABCMEA, WO Pe2yioe NPUBAMHI BIOHOCUHU
MPAHCKOPOOHHO20 Xapaxmepy, 3anponoHo8anux agmopamu npoekmy Konyenyii onoenenns (pexoougixayii) L{usinenozo
Kooekcy Ykpainu, ma y3a2anibHeHHsi IHO3eMHO20 [ MIJCHAPOOHO-NPABO6020 00CEI0y pPO3POOKU akmié Koougikayii
MIDICHAPOOHO20 NPUBAMHO20 Npasd. Aemopu cmammi posensioams MiJCHAPOOHe NPUBAMHE NPAso SK 2ay3b, WO
PO36UBAECMBCST HAUDIILUWL OUHAMIYHO Y 36 3KY 13 NOCMILHUM POZWUPEHHIM Cchepu MpancKOpOOHHUX GIOHOCUH mda
nompebye nocmilHo20 OHOGIeHHS | adanmayii 00 8UMO2 MINCHAPOOHO20 YUBLIbHO20 00i2y. Y pobomi npoananizoeani
3a2AIbHI YUHHUKU MA NepedyMOo6U PeKOOUDIKayii MIDCHAPOOHO20 NPUSAMHO20 NPABd, YCeOIUHO O0CIIONCEH] NUMAHHSL
doyinbHOCMI BIOMOBU BIO ABMOHOMHOI KOOUDIKayii ma nepenecents Konizitno-npasosux nopm 0o LIK Yrpainu. ¥ yenmpi
Q0CHIONCEHHS CYUACHUL €BPONEUCHKULL 00C8I0, oyinka enugy peeyismusHnux akmie €C na nayionanvhi koougikayii
MIHCHAPOOHO020 NPUBAMHO20 NPABA 0ePIHCAG-YUleHie ma mpemix Kpain. 3 memor oyinku ioei IOHOGNIEeHHsT cmamycy
LK Yxpainu six cmpusicneso2o akma, wo pezynoe yci CyChinbhi 6IOHOCUHU 3 NPUSAMHONPABOSUM 3MICTOM, A8MOpU
00CIONCEHHS 36EPMAIOMb Y6a2y HA He2AMUGHI HACAIOKU MINC2AY3e801 KOOUDIKAYIT MIDCHAPOOHO20 NPUSANHO20 NPABA
V HU3YL NOCMPAOSHCbKUX Kpain. Y pobomi 006e0eH0, Wo y €6PONENCOKUX 0epIHcaA8ax OOMIHYE MEHOCHYIsE NPUUHAMMSL
KOHCONIOOBAHUX AKMI8 KOOUQDIKayii' y yitl 2any3 ma GU3HAHHA NPLopumemy YHiQIKOBAHUX MIJCHAPOOHO-NPABOGUX AKMIE,
Wo pe2yniorms okpemi 6UOU MPaAHCKOPOOHHUX npusamuux gionocun. Ha ocnoei nposedenozo ananizy obrpyHmosaHo
BUCHOBOK, WO HA OAHOMY emani y Ceimi HAKONUYEHUU 3HAYHULL 00C8I0 NPasomeopyocmi y chepi MidcHapooHo2o
npUeAMHO20 NPasa i HAOLIbW eheKmuUsHOI0 € KOMNIEKCHA AGMOHOMHA KOOUDIKAYis KOLIBIUHUX HOPM, 8 OCHOBL SIKOI
npiopumem YHIQIKOBAHUX MINCHAPOOHUX aAKMIB, WUPOKE 3ACMOCYBAHHS NPSAMUX BIOCUNOK 00 MINCHAPOOHUX Y200.
THozooacyrouucs 6 yinomy i3 3anponoOHOBAHUMU 3MIHAMU U000 3MICHOBHO2O OHOGIEHHS KOMIIUHO20 Pe2ylo6aHis,
asmopu Ha2oIOULYIONb HA HEOOXIOHOCI B0OCKOHALEHHS MA PO3GUMK)Y KOHYENMYATbHUX RIOX00I8

Karwuogi cinoBa: koougixayis, asmonomua koougikayis, misceanyszeéa KoOupikayis, KoniziiHe pe2ynoeanHs, sudip npasa
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PROSPECTS FOR RECODIFICATION OF PRIVATE INTERNATIONAL LAW IN
UKRAINE: DO CONFLICT-OF-LAWS RULES REQUIRE A NEW HAVEN?

Abstract. The purpose of the study was to investigate the areas of modernisation of legislation governing private
relations of a cross-border nature, proposed by the authors of the draft concept of updating (recodification) of the Civil
Code of Ukraine (the CCU), and generalise foreign and international legal experience in developing acts of codification
of private international law. The authors of the study considered private international law as a most dynamically
developing branch due to the constant expansion of cross-border relations and requirements for constant updating and
adaptation to the requirements of international civil turnover. The paper analysed the general factors and prerequisites
for the recodification of private international law, comprehensively examined the expediency of abandoning autonomous
codification and transferring conflict-of-law rules to the CCU. The study focused on current European experience and
assessment of the impact of EU regulations on the national codifications of private international law of member states
and third countries. To assess the idea of restoring the status of the CCU as a core act governing all public relations
with private law content, the authors of the study addressed the negative consequences of interbranch codification of
private international law in a number of post-Soviet countries. The paper proved that European states are dominated
by the tendency to adopt consolidated acts of codification in this area and recognise the priority of unified international
legal acts governing certain types of cross-border private relations. Based on the analysis, it is justified to conclude that
the world has currently accumulated considerable experience in law-making in the area of private international law and
the most effective is a comprehensive autonomous codification of conflict-of-laws rules, which is based on the priority
of unified international acts and the widespread use of direct references to international agreements. While agreeing in
general with the proposed changes regarding the content update of conflict-of-laws regulation, the authors emphasised
the need to improve and develop conceptual approaches

Keywords: codification, autonomous codification, intersectoral codification, conflict-of-laws regulation, choice of law

INTRODUCTION

In 2004, on the pages of “Legal Practice”, arguing the need
for early approval of the draft Law of Ukraine “On Private
International Law™!, prof. V.I. Kysil wrote: “Analysis of the
history of lawmaking in the field of private international law
indicates that the gradual separation of legislation on private
international law from acts of civil and family legislation
is inevitable. This process is logical, consistent, has a con-
vincing justification and is welcomed by legal practice.

Special laws on private international law have a clear struc-
ture and allow applying a comprehensive approach to
regulating the most complex problems of the branch of
law, which is often regarded as “higher mathematics of
legal science”. The application of such laws is more con-
venient and efficient” [1]. The idea of autonomous cod-
ification of private international law was justified in the
doctoral dissertation of Prof. V.I. Kysil and the studies of

1. Law of Ukraine No. 2709-IV “On Private International Law”. (2005, June). Retrieved from https://zakon.rada.gov.ua/laws/

show/2709-15#Text.
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his students [2; 3], and in 2005 it was implemented by the
parliament, which approved the Law of Ukraine “On Private
International Law” (hereinafter referred to as “the Law on
PIL”)!. For sixteen years, Ukrainian and foreign scientists and
practitioners emphasised the advantages of autonomous
codification of PIL in their studies, calling it a “need of the
hour” and the embodiment of “best European practices”.
However, the draft concept of updating the Civil Code of
Ukraine (hereinafter referred to as “the Concept™) proposed
last year radically changed the positions of certain scientific
circles, and today the existence of the Law of Ukraine
“On Private International Law” is already considered as a
“legislative tragedy”, a “blow of anti-market forces”, which
slows down law-making, complicates law enforcement
and negatively affects legal education [4]. In one of the last
issues of the above-mentioned publication, Prof. A.S. Dovhert
noted: “particularly serious consequences (significant losses
in law-making, law enforcement, training of lawyers, etc.)
occurred as a result of two treacherous blows: the adoption
of the Economic Code of Ukraine, which is antagonistic to
private law? and separation of two books from the codifica-
tion (“Family Law” and “Private International Law”)” [5].
Thus, according to the authors of the Concept, autonomous
codification in the field of private international law in its
“destructive impact” on the system of legal regulation of
private relations is equal to the adoption of the Economic
Code of Ukraine®.

The content of the Concept and the categorical nature
of many of its provisions have caused a wave of discussions
in the academic environment, and experienced lawyers and
young scientists are joining them with renewed vigour and
new arguments. It is difficult to overestimate the importance
of scientific events that are currently being discussed because
modern lawyers have much wider access to the European
and world scientific space, research information platforms
and leading legal publications, which enables a more in-
depth study of doctrinal approaches and practical experi-
ence in codifying private law in different states.

The problem of codification of PIL has been dis-
cussed in doctrine since the second half of the 19" century.
Until recently, it was widely believed that the PIL is not
ready for codification at all due to its “youth”, excessive
complexity and casuistry, and in some European countries
this concept still prevails (France, Norway, Sweden, etc.).
However, since the second half of the last century, doctrinal
approaches have changed dramatically and codification
processes have become extremely active because the exis-
tence of an effective act of codification of the PIL is one of
the mandatory conditions for the development of foreign
economic turnover, which is crucial for the economy of
any country. Today, there are more than 90 national codifi-
cations of PIL in the world.

Thus, the current challenges and level of discussion
have become an extremely favourable moment for studying

the phenomenon of national codification of private interna-
tional law in Ukraine. Especially important, in the authors'
opinion, is the analysis of the arguments of supporters of
both interbranch and autonomous codification because
referring to the same circumstances (economic globalisation,
liberalisation of market relations, comprehensive internation-
alisation), appealing to the studies of the same acknowl-
edged specialists (S.C. Symeonides [6], R. Cabrillac [7],
J. Basedow [8], etc.), referring to the analytical reports of
international institutions, the authors draw diametrically
opposite conclusions regarding the optimal form of con-
solidating the PIL provisions.

The purpose of the study is an analysis of the pro-
posed areas of modernising legislation governing private
relations of a cross-border nature, generalisation of foreign
and international legal experience in the development of
acts of codification of private international law and an
attempt to formulate the author's vision of the prospects for
the recodification of private international law in Ukraine.

1. LITERATURE REVIEW

The theoretical framework of this study included the articles
of Ukrainian and foreign scientists in the field of private in-
ternational law, in particular, the studies by V.I. Kysil [1; 2],
A.S. Dovhert [5; 9], V.Ya.Kalakura [3], which cover the
problems of PIL codification in Ukraine. To investigate the
experience of foreign codifications, the Encyclopaedia of
Private International Law was used as one of the main
sources [10], which was published in 2016 under the ed-
itorship of the director of the Max Plank Institute for
Private International Law and Comparative Law, professor
J. Basedow and today is the most authoritative and com-
prehensive reference source in this subject area.

The study of the works of S.C. Symeonides [6],
R. Cabrillac [7], and Cs. Varga [11] was of great importance
for clarifying the opinions of world-famous researchers on
the modern processes of PIL codification. The fundamental
works of these scientists provide an in-depth understand-
ing of the institution of codification as such, allow deter-
mining its essence and significance from legal, technical,
historical, sociological, and other standpoints. The book
“Codification of private international law around the world:
an international comparative analysis” by S.C. Symeonides
contains a global study of codifications of private interna-
tional law for 50 years (1962-2012) [6]. During this period,
more codifications in the field of PIL were adopted than in
all previous years, and horizontal comparison and analysis
of these codifications provides answers to the fundamental
philosophical and methodological dilemmas of PIL.

The authors of this study also investigated the arti-
cles of young scientists, their new views on the theory of
codification, on the prospects for the development of legis-
lation in the field of PIL in the global digital economy. In
particular, the results of the dissertation work of Professor

1. Law of Ukraine No. 2709-IV “On Private International Law”. (2005, June). Retrieved from https://zakon.rada.gov.ua/laws/

show/2709-15#Text.

2. Economic Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15#Text.

3. Ibidem, 2003.
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E.A. Hetman “Codification of the Legislation of Ukraine:
General Characteristics, Features and Types” and other de-
velopments of this scientist were used [12; 13]. The studies
of Estonian legal scientists Prof. Tanel Kerikmie[14],
Karin Sein [15], Maarja Torga [16], Lithuanian scientist
Prof. Valentinas Mikelénas [17] and others also became
important literary sources. The experience of codifying PIL
in the Baltic States is important for Ukraine, first and fore-
most because this process in began simultaneously in these
countries and the initial conditions were quite similar. Of
particular importance for comparative analysis is the fact
that, despite similar doctrinal approaches, conflict-of-laws
rules were included in civil codes in Lithuania and Latvia,
and the Estonian legislator carried out autonomous cod-
ification by adopting the Law of Estonia “On Private
International Law”!. To summarise the Baltic experience,
the study investigated the monograph “Law of the Baltic
States” under the general editorship of Prof. Tanel Kerikmaie,
one of the sections of which contains a deep comparative
analysis of the private law of three states [14]. Studies of
Prof. K. Sein and M. Torga, doctor of law, covering the
development of the Estonian PIL and its relationship with
EU regulations [15] were also used to get acquainted with
certain aspects of the national codification process in this area.

The studies of Russian scientists Prof. N.I. Mary-
sheva [18], prof. I.B. Hetman-Pavlova [19], researcher
Ye.O. Krutiy [20] were also of great importance for the cov-
erage of the subject under study, as well as the opinions of
the famous Kazakh civilian Prof. M.K. Suleimenova [21].
The analysis of the studies of these authors clearly illus-
trates the change in doctrinal approaches to the codifica-
tion of PIL in the post-Soviet space under the influence of
European and global trends, at least in the field of theoretical
research.

2. MATERIALS AND METHODS

The methodological framework of the study included a
set of general and special methods of scientific cognition,
namely such methods of empirical research as comparison,
methods of analysis and synthesis, induction and deduction,
methods of formal legal, comparative, and historical analysis.
At all stages of the study, the general philosophical (uni-
versal) method of cognition and the hermeneutical method
were used to interpret theoretical concepts of private inter-
national law and the provisions of current legislation.
Considering the scientific task set, the main re-
search method was the critical legal method. According to
one of the most influential contemporary philosophers of
science, K. Popper [22, p. 29-30], any solutions proposed in
social research should be subjected to critical analysis, and
solutions that are not available for criticism should be ex-
cluded as unscientific. The essence of the critical analysis
was to verify the relevance of legal information and the
completeness of the sources used, as well as to evaluate the
proposed scientific solution. The paper also widely used the

method of comparative law, which allowed identifying the
most important features of the problem under study: factors
and prerequisites for the codification of PIL, approaches to
the classification of national codifications of PIL from the
standpoint of consolidating provisions, structural aspects of
modern codifications of PIL, etc. The comparison covered
acts of national codifications of PIL and international
unified legal provisions. Diachronic comparison allowed
tracing the development of national codifications of differ-
ent countries according to the principle of time sequence,
which made it possible to determine the vector of devel-
opment of PIL codifications as a legal phenomenon and
outline future trends. Synchronous comparison was applied
to simultaneously existing codification phenomena.

The method of historical analysis allowed studying
the stages of development and adoption of private inter-
national law codification acts in Ukraine and other states.
The dialectical method provided an opportunity to analyse
the PIL codification in its development, to identify trends
in improving the legislation of EU Member States and
third states in the context of harmonisation and European
integration. The formal legal method was used to analyse
the legal provisions governing certain types of cross-border
legal relations and the practice of their application.

Using the method of deduction based on the doctri-
nal opinions of scientists, a conclusion was made about the
general prerequisites for systematisation and codification
of legislation in the field of PIL. The study also identified
the specific features of the main types of codification used
in the implementation of modern approaches, and evaluated
their effectiveness. The inductive method helped conclude
that the intersectoral approach to PIL codification reduces
the effectiveness of regulatory influence, complicates the
processes of updating and adapting to EU legislation. The
Aristotelian method was used to analyse the content of the
current legislation of Ukraine and other states in the field of
private international law, identify problems of legislative
technique used in certain regulations.

The results obtained thanks to special scientific re-
search methods were corrected considering the data of re-
lated legal sciences (history and theory of law, civil studies,
comparative law), which helped identify the historical and
meaningful context of ideas about the forms and methods
of systematisation of conflict-of-laws rules of modern lawyers
and scientists of past centuries.

The theoretical framework of the study comprised
scientific articles and monographic studies of leading do-
mestic and foreign experts in the field of law theory, civil
studies, private and public international law. In addition,
the paper used specialised doctrinal studies covering the entire
range of issues of systematisation and codification of PIL.
The study analysed the concept of updating the Civil Code
of Ukraine [4], prepared by the members of the working
group formed by the Resolution of the Cabinet of Ministers
of Ukraine, under the scientific supervision of Professor

1. Law of the Republic of Estonia “On Private International Law”. (2002, July). Retrieved from https://www.riigiteataja.ce/akt/13242136.
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A.S. Dovhert and Prof. N.S. Kuznetsova'. The regulatory
framework of the study comprises modern national acts of
codification of the PIL, foreign family, commercial, civil,
and civil procedural legislation, international universal and
regional agreements, EU regulations and directives. The study
also investigated such regulations as the Council Regula-
tion (EC) No. 44/2001 of 22 December 2000 on jurisdic-
tion and the recognition and enforcement of judgments
in civil and commercial matters (“Brussels 1), Council
Regulation (EC) No 2201/2003 of 27 November 2003 con-
cerning jurisdiction and the recognition and enforcement of
judgments in matrimonial matters and the matters of parental
responsibility®; Regulation (EC) No 593/2008 of the Euro-
pean Parliament and of the Council of 17 June 2008 on the
law applicable to contractual obligations (“Rome I”’)*, etc.

3. RESULTS AND DISCUSSION

3.1 Refusal of autonomous codification of PIL as a
component of the system update of private law in Ukraine
The idea of abandoning the comprehensive autonomous
codification of private international law in Ukraine was
proposed by the authors of the Concept as one of the factors
of the “general process of reviving private law in Ukraine”,
which should be implemented in the updated CCUS, which
will become a “supermarket of legal opportunities for every
citizen of Ukraine” [23]. The particular relevance of recod-
ification with a change in the structure and a considerable
expansion of the scope of regulation of the Civil Code of
Ukraine®is explained by pan-European trends, namely, the
invention of “globally applicable legal provisions (solu-
tions)” by scientists of the EU countries for many areas of
private law relations, and the modernisation of “old” civil
law codifications, considering European and universal in-
ternational documents.

Systematic updating of legislation, admittedly, plays
a critical role in the development of legal systems, at the
same time, codification (recodification) is the most radical
means that provides an orderly statutory regulation of cer-
tain legal relations, so this type of law-making requires a
particularly careful and responsible attitude. In the theory
of law, there have been many attempts to classify the types
of systemic updates of legislation, but, as noted by the

outstanding Hungarian legal scientist C. Varga, each such
project is born in a unique socio-historical environment, so
attempts to deduce rigid schemes and regularities of the devel-
opment of these processes do not make sense [11, p. 328].

The current socio-historical and political situation
in Ukraine is, in fact, unique, and it determines the main
actors of changes, goals, and volumes of modernisation of
legislation. Further transformation of society, the impact of
new technologies on all spheres of life, admittedly, require
a corresponding update of the legal regulation of private
relations, which participants in national and international
legal events have been discussing in recent years, primarily
emphasising the urgent need to introduce changes and amend-
ments to the current CCU’. Well-known Ukrainian civilists,
namely prof. O.E. Kharytonov and prof. A.S. Dovhert
believe that the current civil legislation is outdated and
needs a complete reinterpretation and adaptation to the
European concept and new political values, as well as
elimination of substantial gaps and shortcomings [9; 24].
Other scientists, in particular, prof. 1.V. Spasibo-Fateeva,
on the contrary, believe that the CCU of 2003 is based on
a well-thought-out and consistently implemented scientific
concept, “the application of provisions of the Civil Code
did not reveal any obvious and gross shortcomings for
15 years. Therefore, it cannot be said that the reason for
the modernisation of the Civil Code is its shortcomings,
which must be eliminated” [25]. Despite some differences
in opinions, almost all representatives of civilistic schools
as well as foreign researchers [26] are united in the fact
that the main reason for the crisis of regulation of civil law
relations is the Economic Code of Ukraine, which creates
other legal mechanisms compared to those proposed in the
CCU, and “its existence does not allow reforming what
modern society urgently demands” [27, p. 101]. Thus, the
main efforts to date are aimed at “reforming the Civil Code
in such a way that nobody could find what has left of the
Economic Code” [25].

The proposed concept generally meets the goals
outlined above, defining the abolition of the Economic
Code of Ukraine® as the primary task, it makes provision
for clarifying the areas of application of civil legislation, in
particular, the inclusion of “additional areas of social reality —

1. Resolution of the Cabinet of Ministers of Ukraine No. 6501 “On the Establishment of a Working Group on Recoding (Updating)
of the Civil Legislation of Ukraine”. (2019, July). Retrieved from https://zakon.rada.gov.ua/laws/show/650-2019-y%D0%BF#Text.

2. Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in
civil and commercial matters. (2000, December). Retrieved from eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32001

R0044&from=EN.

3. Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and enforcement

of judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000. (2003,
November). Retrieved from https://eur-lex.europa.cu/legal-content/EN/TXT/?uri=celex%3A32003R2201.

4. Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law applicable to contractual
obligations (Rome I). Retrieved from https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2008:177:0006:0016:En:PDF.

5. Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/main/435-15#Text.

6. Ibidem, 2003.
7. Ibidem, 2003.

8. Economic Code of Ukraine. (2003, January). Retrieved from: https://zakon.rada.gov.ua/laws/show/436-15#Text.
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entrepreneurship, corporate, or information spheres, etc.”.
It is also proposed to expand the list of objects of civil
rights. The concept contains detailed analytical materials
and important suggestions for structural and meaningful
changes to each book of the current Civil Code. Therewith,
the argument for the abolition of the Family Code of
Ukraine' and the Law on PIL? and the transfer of their
provisions to the updated Civil Code is concise, and about
ten pages of the Concept are devoted to both issues taken
together. The least attention is paid to family law, Section 7
states that “the inclusion of family law in the updated Civil
Code of Ukraine is considered by the Working Group as
an important step towards the harmonisation of Ukrainian
doctrine and jus commune legislation, but the main areas of
the recodification are not elaborated, with a mere reference
that they will be presented after discussing the concept at
the stage of its completion [4, p. 59].

The issues of PIL recodification are considered
somewhat more broadly. The section “Main areas of up-
dating (recodification)” provides a critical analysis of the
content of the current Law on PIL?, stating that the national
conflict-of-laws theory and rule-making practice do not fully
comply with the legislative achievements of European coun-
tries and suggesting updating the content of the Law on
PIL*in five identified areas: strengthening the private law
foundations of conflict-of-laws rules; providing conflict-
of-laws rules with greater flexibility while maintaining
their certainty; “materialising” the choice of law; clarifying
a one-vector approach to solving a conflict-of-laws issue;
reformatting the text of the Law on PIL in the final book
of the modified CCU. The appendices separately consider
the factors and prerequisites for updating the CCU, the
main results of the PIL codification in 2005, provide a brief
analysis of the practice of applying the PIL provisions by
the courts of Ukraine, address individual unification acts,
legislation of the EU and foreign states, the fundamental
ideas of which should be considered during recodification,
and outline the expected results of modernisation.

Thus, the analysis of the text of the concept allows
conditionally distinguishing three types of provisions con-
cerning the PIL recodification: determination of general
factors and prerequisites for its implementation; proposals
for meaningful updating and improvement of individual
PIL provisions; justification of the expediency of trans-
ferring conflict-of-law rules to the CCU®. Therefore, the

authors of this study attempted to consistently analyse the
prerequisites and expediency of recodification using critical
legal, comparative legal, dogmatic, and other methods of
legal research and determine the degree of their validity,
compliance with historical principles and modern needs of
society, verify the presence of contradictions, compliance
with fundamental principles, etc.

3.2 Analysis of the prerequisites for the PIL recodification
and the feasibility of transferring conflict-of-laws rules to
the CCU

The concept names five factors that led to the start of
work on the recodification of private law, two of which are
related to internal processes: the development of market
legislation and increasing the potential of Ukrainian private
law science. These processes are ongoing and, according to
the authors of this study, cannot be considered as decisive
factors of influence. Other factors are external in nature and
are related to the legislative experience of both individual
European countries and trends at the pan-European level,
namely the availability of model provisions of international
acts, the experience of recodification of civil codes of France®
and Germany’, a legislative example of new EU members.

The subject of analysis in the future will be precisely
external factors in terms of their impact on conflict-of-laws
regulation. However, according to the authors of the Concept,
there is another factor at play that should encourage the PIL
recodification, which is “the restoration of the national legal
tradition regarding the placement of conflict-of-laws rules,
since earlier the Civil Code of 1963 contained a similar
part, although under a different name — “the application of
foreign law and international treaties, the legal status and
capacity of foreign citizens” [4, p. 126].

Admittedly, the Civil Code of the Ukrainian SSR?
(Articles 565-572) and Fundamentals of Civil Legislation
of the USSR and Its Republics’ (Articles 156-170) contained
about a dozen conflict-of-laws rules focused on regulating
a very narrow scope of issues because the emergence of
a “foreign element” in private relations was a rare phe-
nomenon behind the “Iron Curtain” of a totalitarian state.
However, even in those days there were ties with individual
countries, and after the end of the Cold War, with a gradual
change in foreign policy, the exchange in the private
sphere intensified, which required expanding the scope
of conflict-of-laws regulation. As early as in the 1970s, a

1. Family Code of Ukraine. (2002, January). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14#Text.
2. Law of Ukraine No. 2709-IV “On Private International Law”. (2005, June). Retrieved from https://zakon.rada.gov.ua/laws/

show/2709-15#Text.
3. Ibidem, 2005.
4. Ibidem, 2005.

5. Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/main/435-15#Text.

6. Civil Code of France. (2020). Retrieved from https://hindravi.files.wordpress.com/2019/12/french-civil-code.pdf.

7. Civil Code of Germany. (2002). Retrieved from https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.pdf.

8. Civil Code of the Ukrainian SSR. (1963, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2709-15#Text.

9. Fundamentals of Civil Legislation of the USSR and Its Republics. (1991, May). Retrieved from https://zakon.rada.gov.ua/laws/

show/v2211400-91#Text.
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recognised specialist of that time, the author of a funda-
mental course on private international law, Prof. L.A. Lunts
proposed to develop and adopt a special law on PIL, and
in 1990 his students O. M. Sadikov, N. I. Martsheva and
A.L. Makovskyi developed a Draft Law of the USSR
“On Private International Law and International Civil
Procedure™'. The developers of this project are convinced
that it did not become law due to departmental competition
and administrative influence. Later, an abridged version of
the text of the draft law was included in the Civil Code of
the Russian Federation’. However, to this day, Professor
N.I. Marysheva and other well-known experts in the PIL
defend the expediency of autonomous codification pro-
posed by L.A. Lunts, believing that only in this way “the
shortcomings of branch codification” can be successfully
overcome. “The adoption of the federal law on private in-
ternational law and international civil procedure would
allow, firstly, most fully and consistently defining and dis-
tinguishing between general and special institutions in this
area and, secondly, achieving goals that can be defined as
1) restoring gaps, 2) eliminating duplication, 3) eliminating
contradictions. But most importantly, the introduction of
this law would provide a rare opportunity to unite (or rather,
reunite) related institutions of private international law,
scattered across “branch compartments”, and would be one
of the serious steps towards the development of truly private
law” [18, p. 62].

Consequently, the reference to the regulatory frame-
work and doctrine of the Soviet period, according to the
authors of this study, is insufficiently justified. It is improb-
able that the approaches of that time can be considered the
origins of the national legal tradition, given that the most
authoritative scientists, whose professional development
took place in the pre-Soviet period, even then saw the ad-
vantages of a comprehensive autonomous codification of
private international law.

Next, the authors analysed the external factors and
prerequisites for the PIL codification. The Concept names
new pan-European trends as the first factor. Admittedly,
the reform of European private law is of great importance
for Ukraine, given the European integration aspirations and

the need to perform programme tasks to adapt national leg-
islation to EU legislation. The European Union has been
active in the field of PIL and international civil procedure
for more than two decades, and today a supranational cod-
ification has been created, comprising EU directives and
regulations in this area.

Association Agreement between Ukraine and the
EU of June 27, 20143 (hereinafter referred to as “the AA”)
makes provision for the rapprochement of the private leg-
islation of Ukraine to acquis communautaire in the field
of corporate regulation, intellectual property, contractual
relations, etc., but it does not contain special rules relating
to the private international law issues. Only Article 24 of
the AA*, which covers legal cooperation, notes that the
parties intend to develop further judicial cooperation in
civil cases based on relevant multilateral legal documents,
in particular the conventions of the Hague Conference on
Private International Law in the areas of international legal
cooperation®, litigation, and child protection.

According to Prof. J. Basedow, such “blind spots”
of the AASregarding the PIL are understandable when it
comes to mutual recognition of court decisions within the
EU, established by the Brussels I Regulation’ but the har-
monisation of conflict-of-laws regulation, for example,
relating to non-contractual obligations, established by other
acquis documents, “does not affect the sovereignty of as-
sociated states, such as Ukraine”, and can contribute to the
development of a good-neighbourly policy [8, p.16]. Com-
ments by Prof. J. Basedow, according to the authors of this
study, are quite reasonable. Unfortunately, the National
Programme of Adaptation of Ukrainian Legislation to EU
Legislation®, approved on May 18, 2004, does not make
provision for particular measures for rapprochement of
national conflict-of-laws regulation and does not contain
a list of corresponding regulations of the EU and Ukraine.

It appears that upon developing the conceptual
framework for modernising the provisions of the PIL,
most of all, it is necessary to conduct an in-depth analysis
of the EU regulatory framework and determine the list of
acquis acts of priority importance, as well as the scope and
limits of adaptation of legislation in this area. At present,

1. Draft Law of the USSR “On Private International Law and International Civil Procedure”. (1970, March). Retrieved from

https://zakon.ru/Tools/DownloadFileRecord/24255.

2. Civil Code of the Russian Federation. (1994, November). Retrieved from http://www.consultant.ru/document/cons_doc LAW 5142/.
3. Association Agreement between Ukraine, of the one part, and the European Union, the European Atomic Energy Community and
their Member States, of the other part. (2014, June). Retrieved from https://zakon.rada.gov.ua/laws/show/984 011#Text.

4. Ibidem, 2014.
5. Conventions, protocols, and principles.

https://www.hcch.net/en/instruments/conventions.

Hague Conference on Private International

Law. (n.d.). Retrieved from

6. Association Agreement between Ukraine, of the one part, and the European Union, the European Atomic Energy Community and
their Member States, of the other part. (2014, June). Retrieved from https://zakon.rada.gov.ua/laws/show/984 011#Text.

7. Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on jurisdiction and the
recognition and enforcement of judgments in civil and commercial matters (recast), OJ 2012 L 351/1. (2012, December). Retrieved
from https://eur-lex.curopa.cu/legal-content/EN/ALL/?uri=celex%3A32012R1215.

8. Law of Ukraine No. 1629-IV “On the National Program for Adaptation of the Legislation of Ukraine to the Legislation of the
European Union”. (2004, March). Retrieved from https://zakon.rada.gov.ua/laws/show/1629-15#n16.
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the Concept briefly mentions only the EU regulations
“Rome I’ and “Rome 11”2 as such that should improve the
institution of autonomy of the will in Ukraine [4, p. 61].

Notably, such research and identification of priorities
are quite a difficult and time-consuming task. As Prof.
T.K. Grazianonotes, “over the past two decades, the number
of EU regulations in the field of private international
law has grown at breakneck speed, on the one hand, this
has eliminated many gaps, but, on the other hand, it is
becoming increasingly difficult to determine the scope
of EU regulations. Moreover, the same legal terms have
different meanings in different regulations, there are com-
plex issues concerning the interaction of procedural pro-
visions and provisions regarding the choice of proper law.
That is, the system of private international law of the EU is
becoming increasingly difficult to apply and risks losing its
consistency” [28, p. 585].

The need to systematise EU conflict-of-laws legisla-
tion is currently being discussed by the European academic
community and EU advisory bodies. As one of the options
for solving the issue, the possibility of adopting the Eu-
ropean Code of Private International Law is considered,
the draft of which is being developed by experts of the
Directorate General of Internal Policy of the EU [29, p. 75].
In the authors' opinion, this experience is worthy of atten-
tion and should also be considered when determining ways
to update the PIL of Ukraine. The EU's legislative activity
in the field of private international law has considerably
affected the internal codifications of Member States, but
it is impossible to completely replace national legislation
at this stage of integration. Therefore, the study of options
for modernising conflict-of-laws regulation at the national
level is important for the further development of the
Ukrainian PIL doctrine and legislative activities.

The second external factor to which the Concept
attaches special importance are the civil codes of France®
and Germany* — “bastions” of civil law in continental
Europe, the reform of which over the past decade affects
the legislative processes of neighbouring states. It is
impossible to disagree with this statement, but it is worth
noting that in the field of conflict-of-laws regulation, the
approaches used in both countries are based on ideas that
clearly do not coincide with the proposals of the authors of
the Concept.

Germany is one of the countries that have an
autonomous national PIL codification. In 1986, the Law “On
New Regulation of Private International Law™ introduced

Chapter Two of the Introductory Law to the Civil Code of
Germany, entitled “Private International Law”. However,
as Prof. Jan von Hein notes, due to the constant expansion
of EU conflict-of-laws legislation, the scope of application
of national provisions is becoming narrower, with courts
applying internal conflict-of-laws rules only in the absence
of corresponding European regulation or an international
treaty [30].

France belongs to a number of states where private
international law is not codified. Prof. Gilles Cuniberti,
highlighting French legislation in the Encyclopaedia of
Private International Law, notes as follows: “ironically, the
birthplace of the Civil Code has never had a comprehensive
regulation of private international law... except for three
articles of the Civil Code of the Napoleonic era: Article 3
(on the applicable law) and Articles 14-15 (on the choice of
jurisdiction)” [31, p. 2079]. Today, conflict-of-laws rules
on the applicable law are contained in certain national
laws governing family and property relations, numerous
universal and bilateral agreements on private international
law, as well as EU regulations. Conventionally, the practice
of higher courts is of great importance for governing re-
lations with a foreign element. French legal doctrine
proceeds from the fact that the casuistry of legal matter
necessitates the construction of decisions in accordance
with each particular case, which judicial practice succeeds
in much better than codes. Prof. Pierre Mayor, in particular,
argues that “the extremely complex nature of the problems
being solved requires compliance with the concept of
legal provisions that are created based on consideration
of particular situations. If we do not have such a beacon,
then the human mind, whatever the inherent power of
abstraction, risks falling into error” [32]. The French
approach is not unique in Europe, the PIL is not codified in
the Scandinavian countries (Denmark, Norway, Sweden,
Finland, Iceland), as well as in Ireland and Cyprus.

Eleven European countries, five of which are former
republics of the USSR (Russia, Belarus, Armenia, Latvia,
Lithuania, Moldova), have carried out interbranch PIL
codification and placed the main array of conflict-of-laws
rules in one of the last sections (books) of the civil codes,
and individual institutions in family, commercial, and other
codified acts. However, the absolute majority (twenty-five
countries) have special laws on the PIL, or the PIL codes
(Belgium, Bulgaria, Turkey), which also include the rules
of international civil procedure, that is, these countries have
performed a comprehensive autonomous codification of PIL.

1. Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law applicable to contractual
obligations (Rome I). Retrieved from https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2008:177:0006:0016:En:PDF.

2. Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable to non-contractual
obligations (Rome II). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32007R0864 & from=en.

3. Civil Code of France. (2020). Retrieved from https://hindravi.files.wordpress.com/2019/12/french-civil-code.pdf.
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xav?start=//*%5B@attr id=%27bgbl186s1142.pdf%27%5D# bgbl %2F%2F*%5B%40attr id%3D%27bgbl186s1142.
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Consequently, the complexity of conflict-of-laws
rules in the vast majority of legal systems does not prevent
the PIL codification — on the contrary, codification in theory
and practice is considered a means of overcoming excessive
complexity and casuistry. As noted by R. Cabrillac, the code
does not necessarily have to simplify, it can consolidate
complex realities, “nothing prevents formulating deci-
sions found by judicial practice in one or two abstract pro-
visions” [7, p. 392]. Significant, from this point of view,
is the PIL codification in the UK. Neither the complexity
of English law nor its casuistry prevented the adoption of
the PIL law in 1995', where a small scope of relations in
this area has been settled, but with a trace of desire for
broader codification. Notably, in most countries of the
Anglo-Saxon legal system, unofficial PIL codifications
are popular, such as the work Dicey, Morris & Collins on
the Conflict of Laws [33], where the relevant precedents
are systematised. In the United States, the first (1934) [34]
and second (1971) sets of rules on conflict of laws are
widely known [35] (Restatements of the Conflict of Laws),
the latter is a 30-volume publication, where precedents
are systematised and set out in the form of articles of the
law. In 2014, the American Institute of Law commenced
the development of the third Restatement, which should
radically reconsider the American tradition of conflict-of-
law regulation [36].

Thus, according to the authors of this study, there
is no reason to assert that interbranch codification, that
is, the placement of an array of conflict-of-laws rules in
civil codes, is confirmed by the current legislative practice
of European countries. On the contrary, the vast majority
of countries in the continental legal system implemented
autonomous codification of the PIL at the beginning of
the third millennium, a trend that remains dominant and is
gaining popularity even in common law states.

The third external factor considered by the authors
of the Concept as decisive for applying an interbranch
approach to the recodification of PIL in Ukraine is the ex-
perience of new EU Member States. However, the anal-
ysis demonstrates that only three countries that are con-
sidered as new EU members use a cross-branch approach,
namely Romania, Latvia, and Lithuania. Other countries,
including Bulgaria, Estonia, Poland, Slovenia, Slovakia,
Hungary, Croatia, Czech Republic, etc., have separate laws
or codes of the PIL.

The authors of this study are particularly interested
in the experience of the Baltic States, which from the middle
of the 19" century and prior to the Soviet occupation had
a unified Baltic Civil Code [37], also had almost similar

legislation in the Soviet period, but after the restoration of
independence chose entirely different approaches to the
PIL codification. The least developed is conflict-of-laws
regulation in Latvia, where certain provisions of the PIL
are placed in the Introductory Law to the Civil Code,
which was in force since 1937 and was updated in 1992 in
an almost unchanged wording®. Seventeen articles of this
regulation (Articles 7-24) contain strict conflict-of-laws
rules that have a structure inherent in codifications of the
middle of the 20th century, while Article 25 establishes the
priority of international treaties in governing cross-border
private relations: “the rules of this law apply to the extent
that otherwise is not established by international treaties
and conventions in which Latvia takes part”.

In the Civil Code of Lithuania® of 2000, a separate
chapter covers the issues of the PIL, where five articles
contain general rules of conflict-of-laws: application of
foreign law, restrictions on the application of foreign law,
determination of the content of foreign law, international
treaties and reverse references, and forty-seven articles
govern individual institutions of the general part of the PIL.
The Civil Code of Lithuania also recognises the priority of
international treaties, but reservations are made regarding
their direct application and compliance with a unified
approach to the interpretation of terms. The Lithuanian
model is more advanced than the Latvian one, but it con-
siderably differs from the latest codifications of Western
European states. Scientists from Latvia and Lithuania and
representatives of the judiciary, upon discussing ways to
improve conflict-of-laws legislation, more frequently suggest
referring to the experience of autonomous codifications of
EU Member States. Thus, professor of Vilnius University
Valentinas Mikelénas considers that the absence of a
single law on private international law and the dispersion
of conflict-of-laws rules between different codes “is the
weakest link in the reform of private international law”
in Lithuania. The scientist hopes that this is only the first
stage, the next step of the reform will no longer be a “leap into
darkness” for Lithuanian judges and scientists [17, p. 181].

Unlike Lithuania and Latvia, Estonia has had a
separate Law “On Private International Law” in force
since 2002*, which was developed by German, Swiss, and
Austrian lawyers, since Estonia traditionally belongs to the
German legal family [15]. The law was drafted according
to the Swiss model and included both the rules of the PIL
and the rules of international civil procedure, but only
conflict-of-laws regulation was ultimately introduced. The
scientific literature notes the modernity and thoughtfulness
of the principles for determining the competent legal order

1. Private International Law (Miscellaneous Provisions) Act. (1995, November). Retrieved from https://www.legislation.gov.uk/

ukpga/1995/42.

2. Civil Law of Republic of Latvia. (1937, January). Retrieved from http://www.vvc.gov.lv/export/sites/default/LV/publikacijas/

civillikums.pdf.

3. Civil Code of the Republic of Lithuania. (2000, July). Retrieved from https://e-seimas.lrs.It/portal/legal ActPrint/1t?jfwid=14{2280h

qa&documentld=TAIS.400592&category=TAD.

4. The Law of Estonia on Private International Law. (2002, March). Retrieved from https://www.riigiteataja.ee/akt/13242136.
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proposed by the Estonian legislation, the presence of blan-
ket rules containing references to EU legislation and The
Hague Conventions on private international law. The indis-
putable advantages also include detailed conflict-of-laws
regulation of ownership relations for such objects as ve-
hicles and securities, devoting articles to certain types of
obligations (consumer agreements, assignment of claims,
insurance agreements, etc.). Therewith, the regulation of
certain PIL issues is contained in other regulations: in the
Laws “On Succession” of 2009, “On Investment Funds™?
of 2004 and in Chapter 62 “Proceedings on Cases on
Recognition of the Execution of Acts of Foreign Judicial
and Other Bodies” of the Civil Procedural Code® of 2005.

Assessing the prospects for the development and
improvement of the regulation of cross-border relations
in the legislation of the Baltic States, most legal experts
note the need for more complete implementation of the
fundamental provisions of EU acts regarding the PIL and
the most developed European codifications [14, p. 147].

Prof. 1.V. Hetman-Pavlova connects the specific
features of the PIL codification in the former Soviet coun-
tries with the “Soviet tradition of interbranch codifica-
tion of the PIL” [19, p. 56], which is deeply rooted in the
minds of lawyers. That is why even the latest autonomous
codifications of Estonia and Azerbaijan do not include the
rules of international civil procedure, despite the global
trend that has dominated since the beginning of the 1980s.
Comparable to Latvia and Lithuania, a larger or smaller
set of conflict-of-laws rules is contained in the civil codes
of Moldova*, Kazakhstan’, Belarus®, Armenia’ and some
other post-Soviet countries. As the well-known Kazakh
scientist Prof. M. K. Suleimenov fairly pointed out upon
answering a question regarding the prospects for the
development of the PIL of Kazakhstan, “we abandoned the
Soviet greatcoat but still remain in it. Therefore, we still
use the Russian model in our activities. We shall see what
the future brings” [38].

Thus, according to the authors, the modern form of
codification of PIL in Ukraine, carried out considering the
best practices of European codifications, demonstrates a
departure from Soviet traditions. In one of the latest dis-
sertation studies covering modern codifications of private
international law, three types of modern codifications of

~N N L B W N —

CIVIL_CODE en.pdf.

PIL are identified in terms of the form of consolidating
rules, namely, interbranch, autonomous, and complex,
and it is proved that since the mid-1980s, the world has
been dominated by the trend of complex autonomous
codifications. The overwhelming majority of experts in the
PIL make the following arguments favouring autonomous
codification:

— the separation of the PIL rules from the provisions
of civil and economic legislation is necessary due to the
special subject of regulation, which emphasises its inde-
pendence as a definite branch of law;

— the presentation of the general PIL institutions in
one specialised act allows them to subordinate all types of
private legal relations with a foreign element, which con-
tributes to a clearer and more detailed systematisation of
legislation;

—combining the PIL rules in one act ensures their greater
accessibility to all stakeholders, hence their effectiveness;

— integrated autonomous codification of the PIL avoids
duplication of the same provisions, eliminates gaps and dis-
crepancies between different conflict-of-laws rules;

— the adoption of a codified act on the PIL enables the
reduction of the legislative array in general, contributing to
the “legislation clearing”;

— there are no “mutual references” in full-scale codifi-
cation, as well as fewer grounds for applying the analogy
of law;

— the clear structure of special laws on the PIL enables
the implementation of a comprehensive approach to reg-
ulating the most complex branch of law (which is called
“higher mathematics of legal science™) and consistent distinc-
tion between its general and special institutions [20, p. 55-56].

As noted above, there is also a clear trend at this
stage to incorporate the rules of international civil proce-
dure into codified acts of the PIL. Examples include the
Hungarian PIL Law (2017)8, Section IX of which covers
the international civil procedure (Articles 66-126); the Law
of Slovakia “On Private International Law and Rules of
Procedure” (as amended in 2008)° contains Part 2 “Interna-
tional Civil Procedure” (Articles 37-68); the Law of Czech
Republic on PIL (as amended in 2015)'° governs not only
the general provisions of international civil procedure, but
also cross-border bankruptcy procedures (Articles 102-123).

. The Law of Estonia on Succession. (2008, January). Retrieved from https://www.riigiteataja.ce/akt/104012021036.

. Investment Funds Act of Estonia. (2016, December). Retrieved from https://www.riigiteataja.ce/akt/131122016003.

. Code of Civil Procedure of Estonia. (2005, April). Retrieved from https:/www.riigiteataja.ee/akt/109042021017.

. Civil Code of the Republic of Moldova. (2002, June). Retrieved from https://cis-legislation.com/document.fwx?rgn=3244.

. Civil Code of the Republic of Kazakhstan. (1994, December). Retrieved from https://cis-legislation.com/document.fwx?rgn=3634.
. Civil Code of the Republic of Belarus. (1998, December). Retrieved from http://law.by/document/?guid=3871&p0=Hk9800218e.

. Civil Code of the Republic of Armenia. (1998, May). Retrieved from http://www.translation-centre.am/pdf/Translat/HH Codes/

8. The Law of Hungary XX VIII “On Private International Law”. (2017, April). Retrieved from https://magyarkozlony.hu/dokumentum

0k/016703¢04c2a3e¢6791025f6066da98b69fca22d8/megtekintes.

9. The Law of the Republic of Slovakia No. 97 “On Private International Law and Rules of Procedure”. (1993, December). Retrieved

from http://jafbase.fr/docUE/Slovaquie/LoiDIP.pdf.

10. Law of Czech Republic No. 91/2012 Sb. “On the Regulation of Private International Law”. (2012, January). Retrieved from
http://obcanskyzakonik.justice.cz/images/pdf/Act-Governing-Private-International-Law.pdf.

207




The Concept states that “the emergence of in-
dividual laws on the PIL in some countries is explained
by tradition (Albania, Poland, Turkey, Czech Republic,
Hungary, the countries of the former Yugoslavia, Japan)
or the lack of civil codes or the initiated processes of their
modernisation” [4, p. 68]. The authors of this study believe
that this provision is subject to additional study because
Poland, Hungary, the Czech Republic, Slovakia, Estonia,
and even Turkey have national civil codes, and the leg-
islation on PIL has been updating for the last 3-5 years.
Thus, the authors also believe that the experience of the
new EU members and the conducted theoretical research
convincingly indicate that the integrated autonomous cod-
ification of the PIL is currently the most popular, relevant,
and widespread form of systematisation of the PIL rules
and international civil procedure.

Concluding a fundamental study on the codification
of private international law, professor S. Symeonides wrote:
“this book was written in 2013, which coincidentally
matches with the 700" anniversary of Bartolus de Sax-
oferrato (1613-1357), the founder of modern private
international law. Over the course of seven centuries, the
world has become closer and more complex, and the art
of codifying law has become a science... today private
international law is not only alive and well, although less
idealistic, but it is also more viable, refined, flexible, and
pluralistic” [6, p. 425]. The development of the PIL as
an independent branch of law, legislation, science, and
academic discipline has taken place, and it deserves a
modern autonomous codification.

CONCLUSIONS

Unlike many former Soviet bloc republics, after lengthy
discussions in independent Ukraine, the idea of autono-
mous codification was implemented, the PIL law was a
big step in the development of private law, meeting the
requirements of an open society and embodying the best
achievements of academic science of that period. The exis-
tence of a separate law emphasised the independence of the
branch of private international law, which does not require
“shelter” on the periphery of branch codifications, which
was emphasised in the comments and reviews of the vast
majority of scientists and practitioners.

The analysis of current scientific studies and legisla-
tion of individual European countries and the EU demonstrates
that the idea of abandoning the autonomous codification of
PIL proposed by the authors of the Concept is insufficiently
justified and requires further investigation. Firstly, there is
a controversial claim regarding the violation of national
legal traditions of the Soviet period, the minimum number
of conflict-of-laws rules in the civil legislation of that time,
which were almost not applied in judicial practice, hardly
give grounds to speak about the existence of tradition.
Ukraine created conflict-of-laws regulation starting “from
scratch”, based on the best European practices of the be-
ginning of the third millennium. Secondly, the emphasis
on the dominance of interbranch codification in the EU is
confirmed neither by the modernisation results of the “bas-
tions” of civil legislation, the codes of France and Germany,
nor by the current legislative practice of the new EU mem-
bers. On the contrary, the vast majority of countries in the
continental legal system implemented autonomous codifi-
cation of the PIL at the beginning of the third millennium,
a trend that remains dominant and is gaining popularity
even in common law states. The development of EU law-
making in the field of PIL has put on the agenda the need
to systematise numerous regulations, and the possibility of
adopting a European Code of Private International Law is
being considered as one of the options.

It is also worth considering the fact that the develop-
ment processes of information and communication technol-
ogies, which have been ongoing for more than thirty years,
have developed a new space of social interaction, which
does not have territorial and temporary barriers. The role of
law in the new so-called networked society is undergoing
considerable changes, and the PIL is at their forefront, as
it governs cross-border private law relations, which are
currently distinguished by a certain anti-hierarchy and de-
centralisation. In such circumstances, the modernisation
of conflict-of-laws legislation, the conceptual revision of
individual institutions and the introduction of new ones
are much more effective within the framework of a special
law. Thus, the provisions of the Concept of updating the
Civil Code of Ukraine regarding the PIL require further
professional discussion and an in-depth analysis of the
prospects for the proposed recodification.
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Ouner Mukonaiiopny SIpomeHko

Hayionanena axademis npagosux nayx Yxpainu

Xapkis, Yxpaina

Kagedpa mpyoosozo npasa

Hayionaneruti topuouurutl yuieepcumem imeni Apociasa Myopozo
Xapxie, Yxpaina

Kupmnio JleoninoBuu TomameBcbKuii

Kageopa yusinerozo npoyecy ma mpy0oeozo npasa
binopycvkuii depoicasnuil yHigepcumem
Mincok, Pecnybnixa binopyco

BILAMIB COVID-19 HA TPYAOBI I COIIA/bHO-3ABE3IIEYYBA/IbHI
BIAHOCVIHN: HOPMOTBOPUYMN AOCBIA BIZ1OPYCI TA YKPAIHN

AHOTANiA. Y cmammi npedcmasgnenuti kopomkuil ananiz cumyayii ¢ Binopyci ma Ykpaini 3 nowupenHsm KopoHagipycy
COVID-19 ma3saxoou, excumi po6omooagysimu OJis1 ONMUMi3ayii mpyoosux 6i0HOCUH | 6i0HOCUH COYIANbHO20 3a0e3NeUeHHs
npomsizcom 2020 poxy. I[looaemuvcs kopomkuil 0271510 pivieHb, RPUITHAMUX NPe3udeHmamu, napiamMeHmam, ypaoamu ma
Minicmepcmeom oxoponu 300p0o8’st 000X KpaiH, CAPIMOBAHUX HA HEPO3NOBCIOONCEHHS. KOPOHABIPYCHOI iHgeryil. Bynu
posensinymi ocmanni npasku 0o Tpyooeoeo kodexcy binopyci ma Kooexcy 3axonie npo npayio Ykpainu, sixi pe2ynosanu
oucmanyitny pooomy 3 2020 poky. 3eepmaemucs yéaza Ha KOHYenyiio camoizonayii 32i0H0 i3 3akonooascmeom bintopyci
ma Ykpainu, 06Mexncysanbhi 3axo0u, SKUx HeoOXiOHO 0OMPUMYSAMUCS NPU CAMOI30IAYLL 2POMAOSIH Y 36'A3KY 3 iHpeKyicio
COVID-19, a maxooic konmaxmu 1-eo ma 2-2o0 pienie. Asmopu ananizyroms HO8i HOpMU 3aKOHOOABCMEA, WO Pe2yiolonb
oucmanyitiny ma 6iooaneny pobomy, 66edeni 00 mpy0osoco 3akonodasecmea 6 binopyci 6 2020 poyi, ¢ Yrpaini ¢ 2020 i
2021 poxax. ¥ cmammi npedcmagnenuil KOHKpemuuii 00csio bBinopyci, 0e 3a po3nopsodiceHHsIM npe3udeHma po3uupero
npasa pobomooasyie MuM4Haco8o nepesecmu NPayieHUKie 6e3 ix 3200u, a Makodc 3MIHIO8AMU OCHOGHI YMOSU Npayi
0e3 euecents 3min 00 Tpyooeoeo kodexcy. Aemopu 0aiomv OYIHKY MAKUM 3AKOHOOABYUM HOB0B8EOEeHHAM. Y cmammi
PO32N0AI0MbCS OCSIKE NUMAHHS COYIATIbHOT NIOMPUMKU NPAYIBHUKIG, SIKI ROMPANUIU 6 CUMyayio NPpoCcmoi0 6HACIIO0K
3YNUHEHHs1 OULIbHOCME OP2aHi3ayill, SIKI NPpOCMOIOI0Mb, A MAKONC camoizonsayii. Hanpukinyi cmammi nodano Kinoka
NponoO3UYitl ma peKomeHOayitl oo NooaIbUol adanmayii 3aKOH00A6CMEA NPo NPayio ma coyianbhe 3a6e3neuenis 6
Binopyci ma Yxpaini ¢ konmexcmi nandemii COVID-19

Kuarwuogi ciioBa: COVID-19, mpyodose npaso, coyianvhe 3abe3nederts, mpyoosi 6iOHOCUHU, 8I00aeHd poboma, mpancgepu
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INTRODUCTION
In the conditions of the COVID-19 coronavirus pandemic
announced by the World Health Organization on March 11,
2020, most of the world's states have taken measures to
close borders and restrict the movement of citizens within
their countries. However, many countries have imposed
quarantine or even declared a regime of emergency in con-
nection with the pandemic COVID-19 (UK, India, China,
most countries of the European Union, Russia, USA, Ukraine),
some states (Belarus, Sweden) were limited to milder mea-
sures, without lockdown and limiting the right of its citizens
to move within their own countries. From 7 to 9 July 2020,
the ILO held a Global summit on COVID-19 and the world
of work, at which the Director General of the ILO, Guy
Ryder, heads of state and government of many countries of
the world, as well as international experts spoke. Currently,
the agenda of international legal measures to overcome the
consequences of the COVID-19 pandemic is being actively
discussed both globally and regionally (in particular, in
the European Union and the Eurasian Economic Union).

The main question on the agenda: how will the world of
work change after the COVID-19 pandemic? In Belarus,
288,267 people were registered with a positive test for
COVID-19 as at 01.03.2021. A total of 4,908,397 tests
were performed. During this period 1,985 patients with
detected coronavirus infection died. 278,661 patients who
had previously been diagnosed with COVID-19 recovered
and were discharged. According to sentinel surveillance,
the frequency of detection of SARS-CoV-2 virus RNA (PCR)
in experimental samples for 14 KN. 2021 was 11.9% [1].
1,357,470 cases of COVID-19 were recorded in Ukraine as
at 2 March 2021. Since the pandemic had begun, 26,212 peo-
ple have died from the coronavirus, and 1176918 people
have recovered. A total of 6,948,980 tests were made [2].
In April 2020, a new concept of “self-isolation” ap-
peared in the legislation of Belarus. Since January 2020,
changes to the Labour Code of Belarus have legalised the
use of distance work, and distance learning elements are
widely used in universities. The rules on flexible working
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time contained in Articles 128-130 of the Labour Code of
the Republic of Belarus' (hereinafter referred to as “the
Labour Code of Belarus™), but they are less adapted to
the conditions of COVID-19 pandemic because they were
introduced in 2000 and have not been changed since.

The Law of Ukraine No.540-1X? was adopted on
30 March 2020, which set out the definition of an employ-
mentagreement inanew wording, consolidated the concepts
of flexible working hours and remote (home) work, and
made provision for the payment of partial unemployment
benefits for the period of implementation of measures to
prevent the emergence and spread of COVID-19, introduced
by the quarantine established by the Cabinet of Ministers of
Ukraine. The Law of Ukraine No.555-1X for the first time
consolidated the concepts of self-isolation and observation
on 13 April 2020°. On February 4, 2021, the Verkhovna
Rada of Ukraine adopted Law 1213-IX “Amendments to
Certain Legislative Acts Concerning the Improvement of
Legal Regulation of Television Networks™. The Law, in
particular, regulates the issue of flexible working hours and
introduces the conclusion of an employment agreement for
telework and an employment agreement for home work,
the conditions of this introduction, the obligations of
the employer and the employee under such employment
agreements, etc.

Despite the fact that the ILO, human rights activists,
and scholars of labour law had already been seeking legis-
lative measures to combat the effects of the COVID-19 and
its impact on labour relations in individual countries [3-7],
a review was published on the legislative measures taken
in Belarus [8] and Ukraine [9], this paper was the first at-
tempt at comparative legal studies of legal experience in
Belarus and Ukraine.

Throughout 2020, attempts were made to analyse
the adaptation of labour legislation and legislation in the
field of social security in the context of the COVID-19
pandemic in individual countries of the European Union [10],
EAEU member states (Belarus, Kazakhstan, Kyrgyzstan
and Russia). The studies of such researchers as S. Yu. Golovina,
K.S.Ramankulov,K.L.Tomashevski, M.Kh. Khasenov[11],
N.L. Lyutov [12], among Ukrainian scientists — S.V. Venediktov,
Ya.V. Simutina [9; 13], etc. deserve special attention.

This study attempted a comparative analysis of the
legislative measures adopted in Belarus and Ukraine aimed
at reducing the negative consequences for labour relations
and social support of the population in the context of the
economic crisis caused by the COVID-19 pandemic.

1. MATERIALS AND METHODS

The paper is based on the study of scientific achievements
of foreign and Ukrainian scientists and the results of re-
search on Ukrainian and foreign legislation on the impact
of COVID-19 on labour and social security relations. The
study analysed the developments of labour law representa-
tives of Ukraine and Belarus regarding the subject matter, as
well as the legislative provisions of both Ukraine and Belarus
aimed at providing additional social and economic guaran-
tees in connection with the spread of coronavirus disease
(COVID-19). Several proposals and recommendations were
made for further adaptation of labour and social security
legislation in Belarus and Ukraine in the context of the
COVID-19 pandemic.

To achieve the purpose of the study, an appropriate
research algorithm was selected, typical for the set of col-
lected materials, conditions and forms of work. The meth-
odological basis of the study were general scientific and
special scientific methods, the use of which is due to the
purpose of the study and the need to use the theoretical
achievements of the science of labour law and social se-
curity law in the legislation of Ukraine and Belarus. The
study employed such methods as dialectical, systematic
analysis, historical, comparative law, formal law, laws of
logic, and others. In their interaction, all these methods
enabled a full-fledged completed legal study, each of them
was used at a certain stage of the study, so the methodology
is balanced, thorough, and comprehensive.

The basis of the research methodology was the di-
alectical method as an objectively necessary logic of the
movement of cognition, which allows considering the studied
phenomenon in its development, the relationship due to
the material conditions of social life. This method helped
cover the essence of the impact of COVID-19 on labour
and social security relations. The dialectical method al-
lowed considering the legal regulation of home and remote
work, self-isolation, and determining the expediency of
legislation proposed in 2020-2021 aimed at containment
of coronavirus infection. The Aristotelian method provided
an opportunity to study the current state of the situation
in Belarus and Ukraine with the spread of COVID-19
coronavirus and the measures taken by employers to op-
timise labour and social security relations during 2020.
The comparative legal method was used in the review and
comparison of the latest amendments to the Labour Code
of Belarus and the Labour Code of Ukraine’, which reg-
ulated teleworking from 2020. The study considered the

1. Labour Code of the Republic of Belarus. (1999, July). Retrieved from https://cis-legislation.com/document.fwx?rgn=2562.
2. Law of Ukraine No. 540-IX “On Amendments to Certain Legislative Acts of Ukraine Aimed at Providing Additional Social
and Economic Guarantees in Connection with the Spread of Coronavirus Disease (COVID-19)”. (2020, March). Retrieved from

https://zakon.rada.gov.ua/ laws/show/540-20#Text.

3. Law of Ukraine No. 555-IX “On Protection of the Population from Infectious Diseases” to Prevent the Spread of Coronavirus
Disease (COVID-19)”. (2020, April). Retrieved from https://zakon.rada.gov.ua/laws/show/555-20#Text.

4. Law of Ukraine No. 1213-IX “On Amendments to Certain Legislative Acts of Ukraine Concerning Improvement of Legal Regulation
of Home, Remote Work and Work with Application of Flexible Working Hours”. (2021, February). Retrieved from https://zakon.rada.gov.

ua/laws/show/1213-IX#Text.

5. Labour Code of Ukraine. (1971, December). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08#Text.
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concept of self-isolation introduced in accordance with
the legislation of Belarus and Ukraine as a restrictive mea-
sure in connection with COVID-19 infection. The specific
experience of Belarus has been studied, where the Presi-
dent's decree expanded the rights of employers to tempo-
rarily transfer employees without their consent, as well as to
change the basic working conditions and without amending
the Labour Code of Belarus. The study analysed the new
legislative provisions governing home and remote work,
which were introduced into the labour legislation in Belarus
in 2020, and in Ukraine in 2020 and 2021. A brief overview
of the decisions taken by the presidents, parliaments, gov-
ernments and submitted by the Ministries of Healthcare of
both countries to prevent the spread of coronavirus infection.
The use of the comparative legal method made it possible
to determine the place of home and remote work in the
structure of a complex legal act in the field of labour and
to understand its essence in more detail. The method
of system analysis was used in the study of scientific
approaches to the place of home and remote work in the
system of modern organisation of labour of employees.
System analysis convincingly proved the need to develop
home and remote work in modern conditions.

2. RESULTS AND DISCUSSION
2.1 Legal regulation of self-isolation in Belarus and Ukraine

In accordance with Article 23 of the Law of the Republic
of Belarus No. 340-Z “On Sanitary and Epidemiological
Welfare of the Population” dated January 7,2012", restrictive
measures are introduced (cancelled) by the decision of the
Council of Ministers of the Republic of Belarus, local
executive and administrative bodies on the recommendation
of the chief state sanitary doctors. The list of restrictive
measures and the procedure for their implementation are
determined by the Ministry of Healthcare of the Republic
of Belarus. In accordance with these rules to prevent the
spread of infection caused by a coronavirus COVID-19, a
Resolution of the Council of Ministers of the Republic of
Belarus No. 208 “On Introduction of Restrictive Measures”
dated 08.04.2020% (hereinafter referred to as “the Resolution
No. 208”) introduced self-isolation on the territory of the
Republic of Belarus as a restrictive measure.

Resolution No. 208 legally defined the concept of
self-isolation as a system of measures that ensure the isola-
tion (in the home or other conditions) of persons who came
from epidemic countries, or persons who had or could have
had contact with persons who have infectious diseases,
and (or) persons who are carriers of pathogens of such infec-
tious diseases, and (or) persons who are recovering from
infectious diseases.

According to Paragraph 3 of Resolution No. 208,

three categories of citizens of the Republic of Belarus,
foreign citizens and stateless persons are subject to self-
isolation:

1) having COVID-19 infection;

2) related to contacts:

« first-level contact with persons with COVID-19 infec-
tion — within 10 calendar days from the date of last contact;

« second-level persons with COVID-19 infection, in the
presence of one or more respiratory symptoms, if such citizens
are children under the age of 10 and attend a pre-school
or general secondary education institution (hereinafter re-
ferred to as minors), — for the period of the presence of
these symptoms.

The criteria for classifying citizens as persons who
have these first- and second-level contacts are established
by the Resolution of the Ministry of Healthcare of Belarus
No. 36 “On the Implementation of the Resolution of the
Council of Ministers of the Republic of Belarus No. 208
dated 08.04.2020” dated 10.04.2020%

3) persons who arrived in the Republic of Belarus
from countries where cases of COVID-19 infection are
registered.

A citizen who is subject to self-isolation is handed a
requirement to comply with the rules of behaviour in self-
isolation.

In accordance with Paragraph 6 of Resolution
No. 208, citizens who are in self-isolation are obliged as
follows:

1) not to leave the place of residence (stay), including
not to visit places of work (study), trade and public catering
facilities, sports, exhibition and concert halls, cinemas, train
stations and other places of mass stay of people, except in
the following cases of extreme necessity:

2) visit the nearest grocery store or pharmacy to purchase
the necessary goods;

3) notify the employer of the reason for absence from
work;

4) exclude the use of services that involve contact with
other persons, except in cases where such services are re-
quired to ensure the safety of life;

5) if your health condition worsens (body temperature
rises to 37°C or higher, coughing, shortness of breath), contact
an ambulance.

If a citizen violates the requirement of self-isolation,
the temporary disability benefit is assigned at the rate of
50 percent of the benefit calculated in accordance with
the law. In addition, violation of the requirements for self-
isolation may involve administrative or criminal liability [8].

The Law “On Amendments to the Law of Ukraine
No. 555-IX “On Protection of the Population from Infectious
Diseases” to Prevent the Spread of Coronavirus Disease

1. Law of the Republic of Belarus No. 340-Z “On Sanitary and Epidemiological Welfare of the Population”. (2012, January). Retrieved

from https://pravo.by/document/?guid=3961&p0=H11200340

2. Resolution of the Council of Ministers of the Republic of Belarus No. 208 “On Introduction of Restrictive Measures”. (2020, April).
Retrieved from https://pravo.by/upload/docs/op/C22000208 1586379600.pdf

3. Resolution of the Ministry of Healthcare of Belarus No. 36 “On the Implementation of the Resolution of the Council of Ministers of the
Republic of Belarus No. 208 dated 08.04.2020”. (2020, April). Retrieved from https://pravo.by/document/?guid=3961&p0=W22035248
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(COVID-19)” was adopted in Ukraine on 13 April 2020'. Tt
is aimed at legal regulation of issues related to the stay by
citizens in self-isolation, observation, in temporary health
care institutions during the implementation of measures
counteracting the spread of COVID-19, provided for in
the decision of the Cabinet of Ministers of Ukraine on the
quarantine setting, as well as expanding the powers of
executive authorities and local self-government bodies in
the case of a quarantine setting while it is valid. The Law
No. 555-IX?and legal acts adopted in its development provide
for the following innovations:

A. The concept of “self-isolation” has been defined
(the stay of a person in relation to whom there are rea-
sonable grounds for the risk of infection or spread of an
infectious disease in a set by him/her place (placement)
in order to comply with anti-epidemic measures on the
personal obligation basis) and “observation” (the stay of a
person (in relation to whom there is at risk of an infectious
disease spreading) in the observatory for the purpose of
his/her examination and medical observation). If we analyse
the definition of self-isolation, then we can make the fol-
lowing conclusions regarding isolated persons: 1) there
should be reasonable grounds to consider that a person is
at risk of infection or can spread infectious diseases him/
herself. However, the legislation does not set a state one or
other body establishing a list of justified grounds; 2) the
mentioned person must take personal obligations of self-
isolation in the place (placement) specified by him/her.

B. It has been set that the grounds and procedure
for mandatory self-isolation, observation and hospitalisa-
tion are determined by the Cabinet of Ministers of Ukraine
in a decision on the quarantine establishment. Persons who
need self-isolation are: 1) persons who have had contact
with a patient with a testified COVID-19 case, except for
persons who used personal protective equipment during
the performance of their duties; 2) persons in relation to
whom there is a suspicion of infection, or persons who are
sick with COVID-19 in a mild form and do not require
hospitalisation; 3) persons who have given their consent
to self-isolation using the application “Act at Home” of
the Unified State Web Portal of Electronic Services before
crossing the state border or checkpoints of entry into and
out of the temporarily occupied territory; 4) persons who
have reached the age of 60. But the fourth group does not
include persons from among public servants and employees
of state bodies and local self-government bodies, people's
deputies and deputies of local councils, judges, military
personnel and employees of the Armed Forces of Ukraine,
other military formations and law enforcement agencies,
as well as persons who carry out activities related to
preventing the spread of COVID-19, ensure the activities of
legal entities that: carry out activities and provide services
in the energy, chemical industry, transport, informational-
communication technologies, electronic communications,

banking and financial sectors, defence industry; provide
services in the spheres of life support of the population, in
particular in the spheres of centralised water supply, sew-
erage, supply of electricity and gas, food production, agri-
culture, health care, are communal, emergency and rescue
services, population emergency help services; are included
in the list of state property objects of strategic importance
for the economy and security of the state; are objects of
potentially hazardous technologies and industries.

The grounds for observing a person are: a person's
application for voluntary observation due to the impossi-
bility of the requirements of self-isolation adherence; the
conditions of self-isolation violation by a person for a second
time (except for persons who are a subject to self-isolation
solely in connection with reaching the age of 60); refusal of
a person who had contact with patients or who has signs of
COVID-19 infection from a medical examination according
to the attending physician appointment; crossing the state
border by a person; crossing by a person the checkpoints
of entry to the temporarily occupied territories of Donetsk
and Luhansk regions, the Autonomous Republic of Crimea
and the city of Sevastopol and leaving them.

C. Provided for the issuance and payment of
certificates of incapacity to work for the period of persons
being in self-isolation, observation, in temporary healthcare
institutions;

D. The conditions of leaving the quarantine zone by
citizens are determined.

Persons who suffer from infectious diseases in
Ukraine are obliged:

* to apply measures recommended by medical profes-
sionals to prevent the spread of infectious diseases;

* to comply with the requirements and recommenda-
tions of medical workers on the procedure and conditions
of treatment, to comply with the mode of operation of
healthcare institutions and scientific institutions in which
they are treated;

* undergo the necessary medical examinations and in-
spections on time.

2.2. Rules on home work and remote work in the Labour
Code of Belarus and the Labour Code of Ukraine

The Law No. 219-Z “On Changing Laws” dated 18.07.2019
introduced global amendments to the Labour Code of
Belarus, which came into force on 28.01.2020. In par-
ticular, the Labour Code has received a new Chapter 25,
which contains special rules of labour law that regulate
the specifics of labour relations with remote employees.
Remote employees are individuals who have concluded an
employment agreement for remote work. Remote work is
work that an employee performs outside of the employer’s
location using information and communication technologies
to perform this work and interact with the employer.

A form of non-standard employment, such as home

1. Law of Ukraine No. 555-IX “On Protection of the Population from Infectious Diseases” to Prevent the Spread of Coronavirus
Disease (COVID-19)”. (2020, April). Retrieved from https://zakon.rada.gov.ua/laws/show/555-20#Text

2. Ibidem, 2020.
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work is closely related to remote work. The work of home-
workers is regulated by Chapter 25 of the Labour Code of
Belarus. This chapterregulates the specifics aspects of labour
relations such as concluding, changing and terminating an
employment agreement with remote employees, and allows
for extensive self-regulation of working hours and rest time
by remote employees. Thus, the Belarusian legislator shortly
before the COVID-19 coronavirus pandemic had created a
legal basis for the use of remote work by employers. Ac-
cording to available information, employers use this flexi-
ble form of employment quite widely, transferring many of
their employees to remote work by concluding additional
agreements to employment agreements [14, p. 40].

However, the Belarusian legislator does not regulate
the mechanism for switching to remote work with an
employee who previously worked in an office, that is, at the
employer's location. similarly, there are no rules in Belarus
that allow for a combination of office work and remote work,
although such forms of employment are used in practice
during the period of COVID-19 distribution. We believe that
in the future, the mode of remote work and partially remote
work should be regulated in Chapter 10 of the Labour Code
of Belarus “Working time”, including the minimum period
for warning an employee about switching to this mode.

The only legal possibility for organising distance
working in Ukraine for a long time was home work, which
was regulated by the Regulations on the Working Conditions
of Homeworkers (1981)!. However, that legal act of the
Soviet period was not adapted to modern realities and, ac-
cordingly, did not provide for the possibility of performing
work using computer technologies, video chats and other
similar technical innovations. The rules and requirements for
the transition to such a mode of operation were complex and
excessive until recently. Thus, the Regulation on Working
Conditions for Homeworkers obliges the administration,
together with representatives of the trade union, to examine
the living conditions of citizens who have expressed a desire
to do homework. Representatives of local fire and sanitary
inspections may be involved in order to determine general
rules for fire safety and sanitation, as well as the living condi-
tions of homeworkers performing certain types of homework.
These requirements seem being absurd, but the Ministry of
Social Policy of Ukraine, in a letter No. 30/1/204-19 dated
19 February 2019, emphasised that the homeworkers’ living
conditions must be examined.

And only on 17 March 2020, the Law of Ukraine
No. 530-IX? was adopted, which provided employers with
the opportunity to entrust workers with tasks should be
done at home, and already on 30 March 2020, the Law of
Ukraine No. 540-IX* regulated distance working precisely
at the level of the Labour Code — and not only for the
quarantine period, but also for all other cases according to
the agreement of the parties.

Distance working (home, remote work) is defined
as a form of labour organisation in which an employee
performs his/her work at one’s place of residence or in
another place of his/her choice, including using informa-
tional-communication technologies, but outside the em-
ployer's premises. As a general rule, when concluding an
employment agreement for remote work, compliance with
the written form of the agreement is mandatory. However,
at the time of the spread of the epidemic threat, special
rules apply — the condition for remote work could be set in
the employer’s order without the obligatory conclusion of an
employment agreement with the employee in written form.

Today, a serious drawback is the lack of a legislative
ban on entrusting remote workers with performing those
types of work, which cause inconveniences for their neigh-
bours. While working remotely, employees can use working
hours at their discretion, the internal labour regulations do
not apply to them. But the employer needs to ensure that
the work performed is recorded using any accounting methods
on which the parties have agreed. The duration of the work-
ing time of employees who perform work remotely cannot
exceed the provisions stipulated by the labour legislation
of Ukraine (40 or less hours per week). It should be em-
phasised that distance workers are fully covered by labour
legislation, taking into account the specifics and features of
remote work set in the employment agreement. That is, the
performance of remote (home) work does not entail any
restrictions on the scope of labour rights of workers [13; 15].
If an employee who is at remote work properly performs
all the obligations assigned to them, their labour is paid in
full. That is, not only the official wage itself is paid, but
also other components of the salary provided for by the condi-
tions of the employment agreement (additional payments,
allowances, bonuses).

Law 1213-IX of February 4, 20215 introduces two
independent types (forms) of work — remote and home. The
employer has the right when concluding an employment

1. Resolution of the State Committee of Labour of the USSR and the Secretariat of the All-Union Central Committee No. 275/17-99
“On Approval of the Regulations on Working Conditions of Homeworkers”. (1981, September). Retrieved from https://zakon.rada.gov.

ua/laws/show/v0275400-81#Text

2. Letter of the Ministry of Social Policy of Ukraine No. 30/1/204-19 (2019, February). Retrieved from https://www.profiwins.com.ua/
uk/letters-and-orders/ministry-of-labour-and-social-policy/15136-30s-19.html

3. Law of Ukraine No. 530-IX “On Amendments to Certain Legislative Acts of Ukraine Aimed at Preventing the Occurrence and
Spread of Coronavirus Disease (COVID-19)”. (2020, March). Retrieved from https://zakon.rada.gov.ua/laws/show/530-20#Text.

4. Law of Ukraine No. 540-IX “On Amendments to Certain Legislative Acts of Ukraine Aimed at Providing Additional Social
and Economic Guarantees in Connection with the Spread of Coronavirus Disease (COVID-19)”. (2020, March). Retrieved from

https://zakon.rada.gov.ua/laws/show/540-20#Text.

5. Law of Ukraine No. 1213-IX “On Amendments to Certain Legislative Acts of Ukraine Concerning Improvement of Legal
Regulation of Home, Remote Work and Work with Application of Flexible Working Hours”. (2021, February). Retrieved from

https://zakon.rada.gov.ua/laws/show/1213-1X#Text
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agreement for remote or home work to receive information
about the place of residence or other place of his choice,
where the job function will be performed (in order to properly
register the employee for remote work). It is possible to
acquaint the employee with the rules of internal labour
regulations, collective agreement, local regulations of the
employer, notices and other documents that the employee
must be acquainted with in writing by exchanging elec-
tronic documents. According to the Law!, an employee can
remotely get acquainted with the requirements for labour
protection through the use of modern information and
communication technologies, including video communica-
tion. The employee has the opportunity to combine remote
work with the performance of work in the normal mode at
workplaces on the premises or on the territory of the employer.

2.3. New opportunities for temporary transfers and changes
in essential working conditions in Belarus in comparison
with Ukrainian model

The Decree of the President of the Republic of Belarus
No. 143 “On Support of the Economy” of 24.04.2020? (here-
inafter referred to as “the Decree No. 143”) extraordinary
expanded rights of employers to change labour relations
with employees.

According to Paragraph 14 of the Decree No. 143,
employer have the right to change the essential working
conditions of an employee, with the exception of salary re-
ducing, due to justified reasons for the adverse impact of the
epidemiological situation on the activities of the company.
In this case, the employer must notify the employee of
changes in essential working conditions in writing no
later than one day in advance. It is appropriate to remind
that according to Part 3, Article 32 of the Labour Code of
Belarus, a period of warning of employees about change
the essential working conditions is provided for no later
than one month. For comparison, in Russia, such warnings
should be issued by the employer 2 months in advance, in
Kazakhstan — 1 month before the corresponding changes. A
Belarusian employee finds himselfin a difficult situation: to
agree to work in significantly changed working conditions
from the next day, or to be dismissed for refusing to con-
tinue working due to changes in significant working condi-
tions with the payment of a two-week average salary.

In Paragraph 14 of the Decree No. 143 there is an-
other rule, which also limits the labour rights of workers:
employers are entitled to make temporary transfer, including
to another branch or another company in connection with
production necessity, caused by the unfavourable impact of
the epidemiological situation the activity of the employer,
and also for replacement of an absent employee without the
employee's consent for up to three months. Note that before
the adoption of the Decree No. 143 temporary transfers in
connection with industrial necessity were limited to one
month without the consent of employees (Article 33 of the
Labour Code of Belarus®). Moreover, even this rule was
criticised by scholars, since it bordered on forced or com-
pulsory labour, which is prohibited both by the Article 41
of the Constitution of Belarus*and by ratified ILO conven-
tions No. 29° and No. 105°. We hope that the provisions
of Paragraph 14 of the Decree No. 1437, which restrict
the labour rights of employees and force them to change
essential working conditions and forced temporary transfers
for them, will be in effect temporarily, only during the period
of the epidemic rise of the COVID-19 disease and when the
epidemic situation in the country improves, will be cancelled.

In accordance with the requirements of Part 3,
Article 32 of the Labour Code of Ukraine® in connection
with changes in the organisation of production and labour,
it is allowed to change essential working conditions while
continuing to work in the same specialty, qualification or
position. The employee must be notified in written form
no later than two months in advance about changes in es-
sential working conditions — systems and amounts of re-
muneration, benefits, operating mode, shorter working
hour’s establishment or cancellation, combination of profes-
sions, changes in grades and titles of positions and others.
However, in case of emergency, for example, during the
spread of COVID-19 period, admittedly, there is no such
time reserve. Actions should be done quickly and decisively.
The disadvantage of the current labour legislation of Ukraine
is the absence of a legal provision that would allow chang-
ing the essential working conditions for the period of a pan-
demic in a simplified manner and as soon as possible.

In the full absence of work that could be entrusted
to employees for the quarantine period, the employer has the
right to declare a downtime by his/her order. The employee’s

1. Law of Ukraine No. 1213-IX “On Amendments to Certain Legislative Acts of Ukraine Concerning Improvement of Legal
Regulation of Home, Remote Work and Work with Application of Flexible Working Hours”. (2021, February). Retrieved from
https://zakon.rada.gov.ua/laws/show/1213-IX#Text

2. Decree of the President of the Republic of Belarus No. 143 “On Support of the Economy”. (2020, April). Retrieved from
https://pravo.by/upload/docs/op/P32000143 1587762000.pdf.

3. Labour Code of the Republic of Belarus. (1999, July). Retrieved from https://cis-legislation.com/document.fwx?rgn=2562

4. Constitution of the Republic of Belarus. (1994, March). Retrieved from https://president.gov.by/en/gosudarstvo/constitution

5. Home Work Convention of the International Labour Organization (No. 29). (1930, June). Retrieved from https://www.ilo.org/global/
standards/lang--en/index.htm

6. Home Work Convention of the International Labour Organization (No. 105). (2000, October). Retrieved from Retrieved from
https://www.ilo.org/global/standards/lang--en/index.htm

7. Decree of the President of the Republic of Belarus No. 143 “On Support of the Economy”. (2020, April). Retrieved from
https://pravo.by/upload/docs/op/P32000143 1587762000.pdf

8. Labour Code of Ukraine. (1971, December). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08#Text.
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consent is not required in that case, and the downtime lasts
until the work resumes. At the same time, employees retain
the right to be paid for the downtime in the amount of at
least 2/3 of the rate (wage) in the absence of work, including
for the quarantine period.

According to Art. 103 of the Labour Code of Ukraine',
the employer must inform the employee about new or
changes in the existing conditions of remuneration to the
side of deterioration not later than two months before their
introduction. Thus, the introduction of a distance working
regime at the enterprise is not a basis for a unilateral re-
duction of wages for employees. The employer notifies the
employee about the reduction in wages 2 months in advance
in any case and is able to introduce such a reduction only
after the end of this period.

Decree of the President of the Republic of Belarus
No. 512 of 31.12.2020%, which entered into force on
08.01.2021 (hereinafter referred to as “the Decree No. 5127),
made some changes and amendments to the Decree No. 143.
The Decree No. 512 grants employers the right to “declare
down time caused by the adverse impact of the epidemio-
logical situation on the employer's activities, without lim-
iting the total duration during the calendar year. The em-
ployee is idle, the total duration of which exceeds a total
of six months in a calendar year, a valid reason for early
termination at the request of the employee fixed-term em-
ployment agreement (contract) in the period of downtime”.
To clarify this rule, let us recall what is meant by downtime
in the labour legislation.

According to Part 1, Article 34 of the Labour Code
of Belarus®, downtime is a temporary absence of work due
to an industrial or economic nature (failure of equipment,
mechanisms, lack of raw materials, materials, electricity).
In this case, the total duration of downtime, as a general rule,
may not exceed a total of six months during a calendar year.

Thus, the Decree No. 512 essentially removed the
restrictions for employers on the duration of downtime
caused by the adverse impact of the epidemiological sit-
uation on the activities of this organisation. If previously
the downtime was limited to only 6 months during a cal-
endar year, now it can last for the entire calendar year or
most of it. This provision, on the one hand, allows retaining
labour relations with an employee longer, without resort-
ing to staff reduction, and on the other hand, it carries a
negative aspect for employees: a low level of their income
during downtime (only 2/3 of the wage rate of a worker or
employee's salary). Under Part 1, Article 71 of the Labour

Code of Belarus, in case of non-performance of production
standards, defects, idle time through no fault of the
employee, the wages may not be less than two thirds of in-
stalled him tariff rate (tariff salary), salary. Admittedly, this
rule sets only the lower threshold of the guarantee payment
in case of downtime not caused by the employee. In cases
stipulated by a collective agreement, an agreement, local
legal acts, an employment agreement (contract) or an order
of the employer, you can increase this guarantee payment,
for example, to the amount of the salary (tariff rate).

The Decree No. 5123 also granted employers the right
to release an employee from work due to his or her sick
condition for up to three calendar days in total during the
term of this Decree without providing the employee with
a certificate of disability. Moreover, the preservation of
average earnings for the period of release from work may
be provided for by a collective agreement or other local
legal act of the organisation, with the exception of budget
organisations and other organisations receiving subsidies,
whose employees are equal in remuneration to employees
of budget organisations. This provision is an innovation in
the labour legislation of Belarus, since the Labour Code
does not contain legal provisions that allow “releasing an
employee from work” in connection with their worsened
condition before allowing their suspension if said condition
hinders work.

2.4. Payment of temporary disability benefits, guarantees for
employees returning from foreign business trips: experience
of Belarus and Ukraine

The single real form of material support for the population
in the conditions of the epidemic upsurge and the global
economic crisis on the part of the Belarusian state at the
moment can be considered the expansion of the grounds
for temporary disability benefits.

Paragraph 15 of the Decree No. 143°prescribes that
temporary disability benefits should be paid to persons
actually caring for a child under the age of 10 who attend a
pre-school or general secondary education institution, if this
child is a first-level contact with persons with COVID-19
infection, or a second-level contact with persons with
COVID-19 infection, if there have one or more respiratory
symptoms. This allowance is assigned in accordance with
the procedure established by the Council of Ministers of the
Republic of Belarus for granting temporary disability ben-
efits in the case of caring for a sick child under the age of 14.

If the temporary incapacity for work of the insured

1. Labour Code of Ukraine. (1971, December). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08#Text.
2. Decree of the President of the Republic of Belarus No. 512. (2020, December). Retrieved from https://pravo.by/upload/docs/op/

P32000512_1609966800.pdf

3. Labour Code of the Republic of Belarus. (1999, July). Retrieved from https://cis-legislation.com/document.fwx?rgn=2562.
4. Decree of the President of the Republic of Belarus No. 512. (2020, December). Retrieved from https://pravo.by/upload/docs/op/

P32000512_1609966800.pdf
5. Ibidem, 2020.

6. Decree of the President of the Republic of Belarus No. 143 “On Support of the Economy”. (2020, April). Retrieved from

https://pravo.by/upload/docs/op/P32000143 1587762000.pdf.
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person is caused by quarantine, imposed by the sanitary-
epidemiological service bodies in Ukraine, financial assis-
tance from the Social Insurance Fund of Ukraine is provided
from the first day and for the entire period of absence at work
for this reason [16]. Assistance for temporary disability as
a result of staying in health care institutions, as well as
self-isolation under medical supervision in connection with
the implementation of measures aimed at preventing the
occurrence and spread of COVID-19, is paid by the Social
Insurance Fund to insured persons, starting from the sixth
day of disability for the entire period up to complete recov-
ery. Employees for the period of stay in specialised health-
care institutions, as well as for self-isolation under supervision
in connection with the implementation of measures aimed
at preventing the emergence and spread of COVID-19, will
be paid assistance in the amount of 50 percent of the average
wage (income), regardless of the length of insurance period.
Persons whose work is related to serving the population
can receive a certificate of temporary disability due to sus-
pension from work during quarantine, if: 1) these persons
have been in contact with infectious patients or are carriers
of bacteria; 2) if it is impossible to temporarily transfer
these persons with their consent to another job that is not
associated with the risk of the spread of infectious diseases.
Anuncountable achievement of Ukraine is the intro-
duction of partial unemployment benefits for the quarantine
period. This benefit is provided by the employment centre
to employers and is paid to employees according the request
of the employer for its payment (except for persons who
receive a pension and work part-time) in the event that they
lose part of their salary as a result of a forced reduction in
the duration of working hours due to the termination (reduc-
tion) of activities. Partial unemployment allowance (benefit)
for the quarantine period is provided for each hour by which
the employee's working hours are reduced, at the rate of
2/3 of the tariff rate (wage) established for the employee
of the corresponding category. However, the amount of the
allowance cannot exceed the amount of minimum wage.
The amount is provided to employers for the period of
stopping (reducing) activities and within 30 calendar days
after the end of quarantine in the event that the employer
pays a single social contribution within six months that
precede the date of stopping (reducing) activities [17].
Resolution of the Council of Ministers of the
Republic of Belarus No. 194 “On Official Business Trips
Abroad” dated 03.04.2020" established that if an employee
cannot return to the Republic of Belarus from a business
trip from a foreign country where cases of infection caused
by the COVID-19 coronavirus are registered, the period
of official business trip for sent employees is extended
until the day of their arrival in Belarus, inclusive. For these
employees, the place of work (service) and the position
of an employee (worker's profession), a civil servant are
preserved, and expenses are reimbursed in accordance with

the legislation for employees sent on official business trips.
From the date of extension of business trips before the day
of arrival to the Republic of Belarus, inclusive, and also at
impossibility of execution of the employment agreement
(job duties) during the period of seconded workers after
their return from a business trip in isolation (10 days) they
retained the wages in the amount of not less than two thirds
of the salary, unless otherwise determined by collective
agreement or another local legal act of the organisation.

The legislation of Ukraine does not provide for any
special procedure for sending employees on a business trip
(including abroad one) during quarantine. General procedure
is used in that case. A business trip, in which the employee
is sent by order of the head of the enterprise to perform
work specified in the employment agreement, is mandatory
for the employee. At the same time, an employee who is
performing his/her labour duties has the right to safe working
conditions in accordance with the legislation on labour
protection. Therefore, the employer, in order to prevent
COVID-19 infection, is obliged to provide employees with
antiseptic and disinfectants and inform them about preventive
measures.

CONCLUSIONS

Summing up we formulate the main conclusions: pandemic
coronavirus COVID-19, created a real threat to the life and
health of millions of inhabitants of planet Earth, including
citizens of the Republic of Belarus and the Ukraine, re-
quired the adoption by governments of most countries of
the world emergency measures, some of which restricted
human rights (freedom of movement, right to privacy etc.);
the legislation of the Republic of Belarus legally stipulated
the concept of “self-isolation”, defines categories of citizens
who are subject to isolation (arriving from abroad within
14 calendar days, cases of coronavirus COVID-19 and un-
dergoing outpatient treatment to recovery, as well as per-
sons related to pins 1 and 2 levels).

Ukrainian legislation defines the terms “self-isola-
tion” and “observation”, fixes a list of citizens in need of
self-isolation (persons who have had contact with a patient
with a confirmed COVID-19 case; persons in relation to
whom there is a suspicion of infection, or persons who are
sick with COVID-19 in a mild form and do not require
hospitalisation; persons who have consented to self-isola-
tion using the “Act at Home” application of the Unified
State Web Portal of Electronic Services before crossing
the state border or checkpoints of entry into and out of the
temporarily occupied territory; persons who have reached
60 years of age). However, Ukrainian legislation does not
define a state or other authorised body establishing a list
of reasonable grounds to believe that a citizen has a risk
of COVID-19 infection or can spread it oneself; extending
the rights of employers to change essential working condi-
tions with a one-day warning and to temporarily transfer

1. Resolution of the Council of Ministers of the Republic of Belarus No. 194 “On Official Business Trips Abroad”. (2020, April).
Retrieved from https://pravo.by/document/?guid=3961&p0=C22000194.
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employees without their consent for up to three months
can only be a temporary, exceptional measure that must
be immediately cancelled after reducing the spread of
COVID-19 to Belarus. At the same time, there is no legal
rule in the labour legislation of Ukraine that would allow
changing the essential working conditions for the period
of a pandemic in a simplified manner and as soon as pos-
sible; the disadvantage of Ukrainian legislation is the lack
of a legislative ban to entrust remote workers with per-
forming those types of work that create inconveniences
for their neighbours; since 2020, changes and additions to
the Labour Code have come into force in Belarus, and in
Ukraine — in the Labour Code, which introduced the concept
of remote work, although the approaches of the Belarusian
and Ukrainian legislators differ in many ways. However,
the Belarusian legislator does not regulate the mechanism
for switching to remote work with an employee who

previously worked in an office, that is, at the employer's
location. similarly, there are no rules in Belarus that allow
for a combination of office work and remote work, although
such forms of employment are used in practice during the
period of COVID-19 distribution. We believe that in the
future, the mode of remote work and partially remote work
should be regulated in Chapter 10 of the Labour Code of
Belarus “Working time”, including the minimum period
for warning an employee about switching to this mode. The
motioned shortcomings are largely typical to the legislation
of Ukraine; the introduction of partial unemployment benefits
for the quarantine period in Ukraine deserves respect. The
mentioned benefits are provided for each hour by which
the employee's working time is reduced, at the rate of 2/3
of the tariff rate (wage) established for the employee of
the corresponding category. However, the amount of the
benefit could not exceed the minimum wage.
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PROTECTION OF LABOUR RIGHTS BY TRADE UNIONS IN SEPARATE
POST-SOVIET COUNTRIES

Abstract. Trade unions play an increasingly more critical role in protection of the employees of every state. This article
aims to outline the problems with regard to the legal regulation of labour rights protection by trade unions in post-Soviet
countries. The research is based on a system of various general philosophical methods (dialectical method), general
scientific methods, such as methods of synthesis and analysis, induction and deduction, and special legal methods,
including comparative legal method and the method of modelling. The choice of the mentioned methods was determined
by the purpose of this study. The legal rules on protection of labour rights by trade unions in post-Soviet countries are
set up by a number of international conventions, Constitutions of such countries (as this is a special constitutional right,
being under a special protection of the state) and their national legislative acts. Some of the post-Soviet states are now
members of the EU (Lithuania, Latvia, Estonia) and are subject to regional EU regulations. Every post-Soviet State
has its own jurisprudence, legal practice and traditions of labour rights’ protection and hence has its own national
peculiarities with regard to this protection, the representation of employees and the architecture of labour legislation.
The analysis conducted by the authors shows that the national legislators were not fully following the international
standards established by the International Labour Organization and did not fully secure the freedom of association. All
the mentioned countries were recommended either to change some pieces of legislation or to supervise the existing draft
of laws to make them meet the rules set in a number of international conventions. The authors have also stated that trade
unions in post-Soviet countries are not always effective

Keywords: trade unions, right to protection by trade unions, post-Soviet countries, labour rights, the Committee on
Freedom of Association

INTRODUCTION

It seems impossible to deny that, due to the globalisation
of economic life, protection of labour rights by trade union
is becoming more and more significant for employees of
every state. History has shown cases where big employers
were trying to minimize social expenses whilst limiting or
infringing the labour rights of their employees. The trade
unions’ protective activities include resisting such limita-
tions, and establishing preventive defence and protection
of employees’ labour rights along with their legitimate
labour interests. This serves to protect the balance of rights
between the employer and the employee. The efficiency of
this protective mechanism is reflected by the trade unions’
establishment and functioning.

Trade unions form an important element in the
structure of any modern civil society, they tend to be “par
excellence form or workers’ organisation” [1]. A right to
form trade union is now understood as one of the main
components of the international human rights system [2].
A progressive civil society should pursue the freedom of
association of people, who are connected by common pro-
fessional, social, economic interests that were developed
while they fulfilled their labour activity (e.g., powerful
trade unions were created in France, Germany, United
Kingdom, Ukraine, Poland). As V. Lambropoulos notes,
“the legislative history reveals how the concept of freedom
of association was reframed over the last century” [3], it
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is necessary to add that trade unions can be very effective
even in times of economic and political crisis [4], they can
narrow or broaden their agenda to respond to challenges
(e.g., a migration challenge) [5], they can even influence a
climate-change policies [6]. A trade union may become the
main actor of the workplace democracy [7], no surprise the
workers can even use hybrid forms of organising [8].

The trade unions’ activities are an illustration of each
society’s social and economic life. The analysis of special
literature shows that while perceiving the nature-labour
relationship different models can be formed: “the container
model, nature as a mediator of survival, and the nature-
labour alliance” [9]. The sphere of protection of labour
rights by trade unions in post-Soviet countries has its own
peculiarities. Common problems and tendencies can be out-
lined in the Republics of Kazakhstan, Uzbekistan, Tadzhiki-
stan, Moldova, Belarus, Ukraine, Lithuania, Latvia, Estonia
and other post-Soviet countries.

This article aims to outline the problems with regard
to the legal regulation of labour rights protection by trade
unions in post-Soviet countries, based on international, re-
gional legislation, Constitutions as well as on jurisprudence.

1. LITERATURE REVIEW

The protection of labour rights by trade unions was
studied by a number of Soviet and modern authors, such
as: N. Aleksandrov, V. Chibisov, M. Chos, V. Dogadov,
G. Goncharova, N. lefremova, M. Inshyn, le. Ivanov,
N. Lyutov, B. Nurasheva, V. Prokopenko, O. Protsevskyi,
Yu. Schotova, 1. Snigiriova, F. Tsesarskyi, V. Tsvyh,
S. Vavzhenchuk and others.

The protection of labour rights by trade unions was
also studied in a number of dissertation theses, defended
during Soviet and post-Soviet times. In 1975 Valeriy Chi-
bisov devoted his dissertation to the protective function of
Soviet trade unions [10]. In 1988 Irina Snigiriova defended
her dissertation thesis called “Trade Unions as Subjects of
Soviet Labour Law” [11]. Mykhail Zelenov defended his
thesis “Legal Problems of Participation of Trade Unions
in Solving Collective Labour Disputes” in 1999 [12]. In
2004, the problem of protection of social-labour rights of
employees in a market-driven economy by trade unions
was analysed by Veniamin Nikiforov [13]. This very year
Feliks Tsesarskyi devoted his dissertation thesis to the pro-
tective function of the trade unions and its peculiarity [14].
In 2013, Yulia Schotova studied the realisation of trade
unions’ function on the level of individual and collective
legal relations in her dissertation for Dr. Habil, named “Legal
Mechanism of Realisation of Trade Unions’ Function as
Subjects of Labour Law” [15]. In 2015 Bibigiul Nurasheva
devoted a separate chapter in her dissertation to trade unions
as the main element of protection of labour rights, in which
she outlined perspectives on the development of a mechanism

for legal protection of labour rights by the trade unions in
Republic of Kazakhstan [16].

A significant number of studies devoted to the legal
status of trade unions was written during Soviet times:
Vasiliy Dogadov (studied legal status of trade unions in the
Soviet Union and was the first to mention Trade Union
Law) [17], Volodymyr Prokopenko (researched the pecu-
liarities of subjects in relations between the trade unions
and administration of the company) [18], levgeniy Ivanov
analysed trade unions in the socialist system [19]. In post-
Soviet times, problems concerning the protection of labour
rights by trade unions continued to be a popular field of
research: Volodymyr Tsvyh examined trade unions in civil
society [20] and Nikita Lyutov researched the peculiarities
of protection of rights by trade unions in the United King-
dom [21]. Some separate questions of trade union activity
were raised by the authors in a manual “Theoretical foun-
dation of Labour Law of Ukraine” [22]. Serhii Vavzhenchuk,
in his monograph called “Protection and Defence of Labour
Rights of Employees” [23], considered the mechanism of
protection labour rights by the trade unions.

Scientific articles were also devoted to the problems
concerning the legal regulation of trade unions’ activity.
During the Soviet period, the following scholars were dedi-
cating their papers to the protection of rights by trade unions
and their activities: Nikolai Aleksandrov described the
notion of protection of employees’ rights in his article [24];
Nadezhda Iefremova studied the role of trade unions in the
period of communism building [25]; and Boris Shelomov de-
voted his research to the representation of trade unions [26].
During the post-Soviet period the authors also chose the
protective function of trade unions as the object for sci-
entific research. Anatoliy Appakov studied the problems
concerning the protective function of trade unions [27].
Galina Goncharova described trade unions and labour rela-
tions through the application of Ukrainian legislation [28].
Mykola Chos analysed the Law of Ukraine, regulating the
activity of trade unions [29]. Olga Zadorozhna considered
the issue on the development of collective contract relations
though the activity of trade unions [30]. Bahodyr Ergashev
researched the problems that trade unions in Central Asia
and the Caucasus encountered [31]. Oleksandr Protsevskyi
studied the consent of the trade union to the termination of
contract [32]. Zinaida Bilous has highlighted the role of
trade unions in the sphere of control upon meeting the rules
ofthe labour legislation [33]. Pavlo Lukianchuk has studies
the role of trade union’s control in developed countries of
the world [34].

2. MATERIALS AND METHODS

The article is based on international universal and regional
European legal instruments, such as: Right to Organise and
Collective Bargaining Convention', Workers’ Representatives

1. Right to Organise and Collective Bargaining Convention No. 98. (1949, June). Retrieved from https://www.ilo.org/dyn/normlex/en/f?p=N

ORMLEXPUB:12100:0::NO::P12100_ INSTRUMENT 1D:312243.

224




Journal of the National Academy of Legal Sciences of Ukraine, Vol. 28, No. 2, 2021

Convention', Freedom of Association and Protection of the
Right to Organise Convention?, International Covenant on
Economic, Social and Cultural Rights?, International Cove-
nant on Civil and Political Rights*, Directive 2002/14/EC of
the European Parliament and the Council of 11 March 2002
establishing a general framework for informing and con-
sulting employees in the European Community’, EU Di-
rectives No. 94/95/EC (no longer in force)?, 97/74/EC (no
longer in force)’, 2006/109/EC (no longer in force)® and
2009/38/EC?, Constitutions of the post-Soviet Countries,
the case law of the Committee on Freedom of Association
and a number of scientific works.

The research is grounded on a system of various gen-
eral philosophical methods (dialectical method), general
scientific methods, such as methods of synthesis and analysis,
induction and deduction, and special legal methods, including
comparative legal method and the method of modelling. The
choice of the mentioned methods was determined by the
aims of this research. The dialectical method gave the
possibility to review the interrelation between the interna-
tional and regional European legal instruments regulating
protection of labour rights by the trade unions and national
legal framework of post-Soviet Countries and helped to
identify that in general the national legislation of post-Soviet
Countries does not always provide for direct implementation
the international standards.

Such general methods as induction and deduction,
were used to evaluate the exercising of the right to protec-
tion by trade unions in post-Soviet Countries and formulate
the conclusion that the efficiency of the traditional model
of labour rights’ protection by labour unions is still insuf-
ficient in post-Soviet countries. The methods of synthesis
and analysis were used to assess the existing Constitutional
norms in the post-Soviet countries on trade unions and
formulation and formulate the conclusion that in most
post-Soviet Countries the right to establish and join a
trade union is either directly or indirectly foreseen in

their Constitutions and also that the mentioned right is a
peculiar right: a so-called constitutional labour right. The
constitutional labour rights of employees are natural human
rights, envisaged in the Constitution as opportunities for the
person to apply his/her capability to certain labour, which
is a minimal necessity for decent living, development and
the securement of quality of life, all of which are realised
within the labour legal relations.

Comparative legal method was used when accessing
the international legal instruments, regulating the freedom
of association and the trade unions’ legal status and when
examining the case law of the Committee on Freedom of
Association, being an international body authorised to
decide cases in violation of freedom of association, brought
by the trade unions against the member states. The empirical
base of the relevant case-law is broad, as the Committee
on Freedom of Association has already examined more
than 3 300 cases, including the cases brought against some
post-Soviet countries. The method of modelling was used
while formulating conclusion that the traditional models of
labour rights’ protection by labour unions needs revision
and renovation of the legal framework.

3. RESULTS AND DISCUSSION

3.1 The Constitutions of post-Soviet Countries and Protection
by Trade Unions
In most post-Soviet countries, the right to establish and
join a trade union is either directly or indirectly foreseen
in their Constitutions. This is a special constitutional right,
being under a special protection of the state, just as much
as other human rights (including such basic rights as the
right to life, reproduction rights, rights to healthcare etc.).
In the Constitution of the Republic of Kazakhstan
this right is not directly mentioned. Rather, the right to
establish and enter a union is envisaged, as follows from
the analysis, Article 32 of the Constitution of the Republic
of Kazakhstan. In accordance with Part 1, Article 23 of the

1. Workers’ Representatives Convention No. 135. (1971, June). Retrieved from https://www.ilo.org/dyn/normlex/en/f?p=NORMLEX

PUB:12100:0::NO::P12100_ILO_CODE:C135.

2. Freedom of Association and Protection of the Right to Organise Convention No. 87. (1948, June). Retrieved from https://www.ilo.org/
dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C087.
3. International Covenant on Economic, Social and Cultural Rights. (1966, December). Retrieved from https://www.ohchr.org/en/

professionalinterest/pages/cescr.aspx.

4. International Covenant on Civil and Political Rights. (1966, December). Retrieved from https://www.ohchr.org/en/professionalinterest/

pages/ccpr.aspx.

5. Directive No. 2002/14/EC of the European Parliament and the Council of 11 March 2002 establishing a general framework for
informing and consulting employees in the European Community. (2002, March). Retrieved from https://eur-lex.europa.eu/legal-

content/en/TXT/?uri=CELEX:32002L0014.

6. EU Directive No. 94/95/EC. (1995, October). Retrieved from https://www.epchungary.hu/.

7. Council Directive No. 97/74/EC. (1997, December).
TXT/?uri=celex%3A31997L0074.
8. Council Directive No. 2006/109/EC. (2006, November).

ALL/?uri=CELEX%3A32006L0109.

Retrieved from https://eur-lex.europa.eu/legal-content/EN/

Retrieved from https://eur-lex.europa.cu/legal-content/EN/
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Constitution of the Republic of Kazakhstan, citizens of
the Republic of Kazakhstan have freedom of association'.
Such a broad definition allows the citizens to form and
enter any types of associations, including the trade unions.
The text of Constitution of the Republic of Latvia also
does not provide a direct indication to trade unions and
the right to form and enter them, however as derived from
Article 102 of the Constitution of the Republic of Latvia,
everyone has the right to enter companies, political parties
and other non-governmental organisations®. Trade unions
are one of the types of non-governmental organisations
and, therefore, this article entails the right to establish and
enter trade unions. A very similar approach was used by the
lawmaker of the Republic of Estonia. Pursuant to Article 48
of the Constitution of the Republic of Estonia, everyone
has the right to join non-commercial associations and
unions®. Therefore, unlike the Constitution of the Republic
of Kazakhstan, under the Constitutions of the Republic of
Latvia and the Republic of Estonia, the mentioned right is
vested not only in the citizens of the relevant state, mean-
ing that under the Constitutions of the Republic of Latvia
and the Republic of Estonia, the right to enter trade unions
is granted not only to citizens of these states, but also to
the foreign citizens and stateless persons. This shows that
the focus, Article 48 of the Constitution of the Republic of
Estonia and Article 102 of the Constitution of the Republic of
Latvia are much wider than the range of Part 1, Article 23 of
the Constitution of the Republic of Kazakhstan. Moreover,
the Constitution of the Republic of Estonia provides for the
principle of voluntariness of employees in the trade unions.
The mentioned principle is directly listed in Article 29 of
the Constitution of the Republic of Estonia, due to which
the participation of the employee and employer in the as-
sociations and unions is voluntary*.

A number of constitutions of post-Soviet countries
directly list the right to enter trade unions. The mentioned
right is a peculiar right: a so-called constitutional labour
right. The constitutional labour rights of employees are
natural human rights, envisaged in the Constitution as op-
portunities for the person to apply his/her capability to
certain labour, which is a minimal necessity for decent living,
development and the securement of quality of life, all of
which are realised within the labour legal relations [22].
In particular, Article 36 of the Constitution of Ukraine

precludes that Ukrainian citizens are entitled to freedom
of association in political parties and non-governmental
organisations for realisation and protection of one’s rights
and freedoms and serving political, economic, social, cultural
and other interests, excluding the limitations foreseen by
the law in the interests of national security and public order,
health care of the population or protection of rights and
freedoms of other people’. Part 3, Article 36 of the Con-
stitution of Ukraine stipulates that citizens have the right
to participate in trade unions with the aim to protect one’s
labour and social economic rights and interests. The Con-
stitution of the Republic of Uzbekistan directly stipulates
the right to enter trade unions. Pursuant to Article 23 of the
Constitution of the Republic of Uzbekistan, the citizens of
Uzbekistan are entitled to join trade unions, political parties
and other non-commercial organisations, taking part in
public events®. Moreover, the mentioned right is recognised
as a political right, because the lawmaker included it in
Chapter 8 of the Constitution of the Republic of Uzbekistan,
titled “Political rights”. The right to freely create trade unions
is foreseen in the Constitution of the Republic of Moldova,
in accordance with Part 1, Article42, in which it is listed
that anyone is entitled to create trade unions and join them
for the protection of one’s interests’. The Constitution of
the Republic of Lithuania also stipulates the right to free
creation and activity of trade unions. Therefore, according
to Article 50 of the Constitution of the Republic of Lithuania,
trade unions are established and function independently.
Apart from that, the Lithuanian lawmaker also listed the
aim of trade unions’ establishment, namely: protection of
professional interests and social-economic rights and interests
of the employees®. Article 41 of the Constitution of the
Republic of Belarus also stipulates the right to enter trade
unions. However, the mentioned right is defined by the
Belarus lawmaker as one of the competences of the right
to protection of economic and social interests, despite the
fact that the right to protect one’s economic and social
interests and the right to enter unions have a different legal
nature. The mentioned thesis is derived from the analysis,
Article 41 of the Constitution of the Republic of Belarus,
in accordance with which the citizens have the right to
protect their economic and social interests, including the
right to enter trade unions’. If we have a look at the Con-
stitution of the Republic of Poland, we may find not only

1. Constitution of the Republic of Kazakhstan. (1995, August). Retrieved from https://www.akorda.kz/ru/official documents/

constitution.

2. Constitution of the Republic of Latvia. (1922, February). Retrieved from https://likumi.lv/ta/en/en/id/57980.
3. Constitution of the Republic of Estonia. (1922, June). Retrieved from https://www.concourt.am/armenian/legal resources/world
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4. Ibidem, 1922.

5. Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254k/96-sp#Text.
6. Freedom of Association and Protection of the Right to Organise Convention No. 87, op. cit.

7. Constitution of the Republic of Moldova. (1994, August). Retrieved from http://www.presedinte.md/rus/constitution.
8. Constitution of the Republic of Lithuania. (1992, October). Retrieved from https://www.lrs.lt/home/Konstitucija/Konstitucija RU.htm.
9. Constitution of the Republic of Belarus. (1994, March). Retrieved from http://pravo.by/pravovaya-informatsiya/normativnye-
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the principle of voluntariness of entering trade unions,
but also a duty of the Republic of Poland to guarantee the
realisation of this principle, as foreseen by Article 59 of
the Constitution of the Republic of Poland, pursuant to
which the freedom of association in trade unions, socio-
occupational organisations of farmers, and employers' or-
ganisations shall be ensured'.

3.2 Protection by Trade Unions as Defined by the International
Legal Framework

The right to protection by trade unions is prescribed by a
number of international acts. The international standards of
the relevant right are set forth by the Freedom of Association
and Protection of the Right to Organise Convention (No. 87)
(hereinafter — Convention No. 87). As envisaged by the
Article 2 of the Convention No. 87, workers and employers,
without distinction whatsoever, shall have the right to
establish and, subject only to the rules of the organisation
concerned, to join organisations of their own choosing without
previous authorisation®. Article 2 of the Convention No. 87 is
formulated very broadly, focusing on recognition of human
social and labour rights and freedoms. Part 3, Article 36 of
the Constitution of Ukraine?, Article 23 of the Constitution
of the Republic of Uzbekistan*, Article 41 of the Constitution
of the Republic of Belarus’, Article 2 of the Convention No. 87
do not mention citizenship as necessary pre-condition of es-
tablishing or joining trade unions, unlike Part 1, Article 23
of'the Constitution of the Republic of Kazakhstan. Therefore,
in accordance with Article 3 of Convention No. 87, no per-
son is restricted in his/her right to establish trade unions and
enter them. It is important that the mentioned right is not just
granted to people, but is also recognised by the Convention.
Bearing in mind the aforesaid, it is worth noting
that Convention No. 87 establishes the rules on balance of
norms of national legislation in the sphere of freedom of
association and guarantees protection of labour rights by
trade unions with the rules specified in Convention No. 87.
In accordance with Article 8 of Convention No. 87, in ex-
ercising the rights provided for in this Convention, work-
ers and employers and their respective organisations, like
other persons or organised groups, will respect the law of
the land. The law of the land will not be such as to impair,
nor will it be so applied as to impair, the guarantees provided

for in this Convention®. Thus, the guarantees and rights
recognised by Convention No. 87 have priority over the
national legislation and the national law-maker cannot
limit the international guarantees in the pieces of national
legislation.

Also, it is noteworthy to mention that, due to the
imperative rule, Article 4 of the Convention No. 87, workers'
and employers' organisations shall not be liable to be dis-
solved or suspended by administrative authorit’. The norms
of Convention No. 87 contain the guarantee of non-interfer-
ence of the state, under the jurisdiction of which the trade
union was established, into the activity of such trade union
(Article 3)%. Convention No. 87 also envisages the right
of workers' and employers' organisations to draw up their
constitutions and rules, to elect their representatives in full
freedom, to organise their administration and activities and
to formulate their programmes. Thus, trade unions have the
rights to organize their activity based on their action plans,
forming additional guarantees to realisation of protection
of employees’ rights by trade unions.

Another fundamental international instrument, es-
tablishing standards for activity of trade unions, is the Right
to Organise and Collective Bargaining Convention (No. 98)
(hereinafter — Convention No. 98)°. Convention No. 98 lays
down the principle of non-interference in the activities of
trade unions either “by each other or each other's agents or
members in their establishment, functioning or administra-
tion” and provides a definition of the act of interference,
being the act which is “designed to promote the establish-
ment of workers' organisations under the domination of em-
ployers or employers' organisations, or to support workers'
organisations by financial or other means, with the object of
placing such organisations under the control of employers or
employers' organisations” (Article 2 of Convention No. 98).
Moreover, in order to ensure the freedom of association,
machinery appropriate to national conditions shall be
established (Article 3 of the Convention No. 98)'°. Some
additional guarantees, protecting activity of trade unions,
are laid down by the Workers’ Representatives Convention
(No. 135)" (hereinafter — Convention No. 135). In accor-
dance with the Articles 1,3 of the Convention No. 135,
trade union’s representatives, namely representatives desig-
nated or elected by trade unions or by members of such
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unions, shall enjoy effective protection against any act
prejudicial to them, including dismissal, based on their
status or activities as a workers' representative or on union
membership or participation in union activities, in so far
as they act in conformity with existing laws or collective
agreements or other jointly agreed arrangements'.

Analysing the normative fundamentals of the trade
union’s protection and the guarantees of its realisation,
it is necessary to mention the International Covenant on
Economic, Social and Cultural Rights (hereinafter — the
Covenant)*. As established in Part 1, Article 8 of the Cov-
enant, the State Parties to the present Covenant undertake
to ensure: (a) the right of everyone to form trade unions
and join the trade union of his choice, subject only to the
rules of the organisation concerned, for the promotion and
protection of his economic and social interests. No re-
strictions may be placed on the exercise of this right other
than those prescribed by law and which are necessary in a
democratic society in the interests of national security or
public order or for the protection of the rights and freedoms
of others; (b) the right of trade unions to establish national
federations or confederations and the right of the latter to
form or join international trade-union organisations; (c)
the right of trade unions to function freely subject to no
limitations other than those prescribed by law and which
are necessary in a democratic society in the interests of
national security or public order or for the protection of
the rights and freedoms of others; (d) the right to strike,
provided that it is exercised in conformity with the laws of
the particular country?.

Having analysed these rules provided by the Cove-
nant, one can come to conclusion that the norms of Part 1,
Article 8 of the Covenant complement the provisions of
Convention No. 87. The norm of Part 1, point a), Article 8
of the Covenant further develops the contents, Article 2
of the Convention No. 87 regarding the right to establish
trade unions and freely join them. Part 1, point b), Article 8
of the Covenant correlates to Article 5 of the Convention
No. 87, as the latter provides that workers' and employers'
organisations shall have the right to establish and join
federations and confederations and any such organisation,
federation or confederation shall have the right to affiliate
with international organisations of workers and employers®.
Part 1, point c), Article 8 of the Covenant meets the norms,
Article 3 and Article 4 of the Convention No. 87 with

regard to the unrestricted functioning of trade unions. 7he
International Covenant on Civil and Political Rights® also
lays down the basics of protection of labour rights by trade
union. Because of Part 1, Article 22 of the International
Covenant on Civil and Political Rights, everyone shall have
the right to freedom of association with others, including
the right to form and join trade unions for the protection of
one’s own interests®. It is very positive that two capabilities
that form the right to freedom of association are outlined
in this article. The first capability is the right to form trade
unions. Its recognition as the separate element shows a very
special attitude from the side of international law-makers.
The second capability will be the right to join trade unions
with the defined aim — protection of interests.

As commanded by Part 2, Article 2 of the Interna-
tional Covenant on Civil and Political Rights, no restrictions
may be placed on the exercise of this right other than those
which are prescribed by law and which are necessary in a
democratic society in the interests of national security or
public safety, public order, the protection of public health
or morals or the protection of the rights and freedoms of
others’. This rule contains limitations on everyone’s right
to freedom of association. Such limitations are appropriate
when prescribed by law and should meet special require-
ments, i.e., to be necessary: 1) in a democratic society; 2) in
the interests of national security; 3) in the interests of public
safety; 4) in the interests of public order; 5) in the interests
of the protection of public health; 6) in the interests of
morals; 7) in the interests of protection of the rights and
freedoms of others.

Special attention should be paid to criterion No. 6 (in
the interests of morals) and criterion No. 7 (in the interests
of protection of the rights and freedoms of others). The term
“moral’ has 12 meanings as defined by the Oxford English
dictionary [32], with the first meaning being as follows:
of or pertaining to character or disposition, considered as
good or bad, virtuous or vicious; of or pertaining to the
distinction between right and wrong, or good and evil, in
relation to the actions, volitions, or character of responsible
beings; ethical (e.g., Aristotle distinguished the moral from
intellectual virtue) [32]. Thus, the term “moral” is not a
legal term, because it is based on moral norms but not on
legal rules, and should therefore not be regulated by legal
acts. It must also be mentioned that morality is subjective
and not legal category, meaning it has very broad frames of
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understanding within society. Thus, there is no established
rule for a qualification that should regulate the limitation of
right to freedom of association as such a criterion as morality
cannot serve as grounds for limitation or termination of the
human right to association.

Regarding criteria No. 7 (in the interests of pro-
tection of the rights and freedoms of others), it should be
noted that the conflict between the right of one person and
the interest of the other person is a questionable one: on the
one hand we have the freedom of association and on the
other hand — the protection of the rights and freedoms of
others. Moreover, under such a formula it may occur that
the right to freedom of association contradicts the interest
of the employer to minimize the importance and capability
of trade union, limit its independence etc. In the light of
this argument, it seems impossible to talk about a grounded
and possible conflict between the right of one person and
the interest of another one.

Apart from the mentioned exceptions, Article 22 of
the International Covenant on Civil and Political Rights'
correlates with Article 4 of the Convention No. 87> and is
specified in Part 1, point ¢), Article 8 of the Covenant.

3.3 Evaluation of Exercising the Right to Protection by Trade
Unions in post-Soviet Countries

It is not a secret that not all trade unions in post-Soviet
countries are fully working towards the aim of protecting
the labour rights and interests of the employees, despite the
existence of legally established guarantees. This is causing
tension in society and is leading to a number of employee
strikes, who are attempting to protect those labour rights.
Alot of trade unions created in post-Soviet countries
have the distinctive features of hostage institutions, as they
are either dependent from the employer or have lost their
independence under pressure of the employer. In this context
it is very interesting to read the outcome of the research
on exercise of labour rights, conducted by the Solidarity
Centre in cooperation with the Uzbek-German Forum for
human rights. In accordance fo the report of the Solidarity
Centre “There is No Work We Haven't Done”, published in
2019, trade unions in Uzbekistan are weak and dependent
from the state or employer and are incapable to represent
the interests of the employees and protect them from forced
labour. The employees who were interviewed acknowledge
that their trade unions were ineffective and sometimes even
helped to organize and manage forced labour [33]. The
conclusions of the Report of the Solidarity Centre contain
a number of interesting observations. First of all, it is men-
tioned that the central government “has recently taken a
stand against the forced labour of public-sector employees
that has begun to influence regional and local officials,
including some to stop using forced labour or take steps to

try to hide it” [33]. Secondly, the dependence of the trade
unions is underlined. The report stresses that the trade
unions “are weak and subordinate to influence from both
government and management... This undermines the per-
ceived effectiveness of union-led mechanisms for grievance
and remedy” [33].

The final report of international research project
“Trade unions in post-socialist society: overcoming the
state-socialist legacy” mentions that in the Republic of
Belarus, the federation of trade unions was built into the
state system of power and was turned from a non-govern-
mental organisation into the “Labour Ministry with Em-
ployees”. The organisation is now called “Federation of
Trade Unions of Belarus” and this very fact is extremely
demonstrative: under the legislation of Belarus, the official
name of the state can only be used in the titles of the state
structures. Therefore, the “Federation of Trade Unions of
Belarus” became a state instrument by its title and by its
substance [34].

In the Republic of Moldova, the establishment of
the trade unions’ protection of labour rights is considered
to be a geopolitical process. In legal literature it is men-
tioned that forcing the establishment of “alternative” trade
unions in October-December 2000, completed by the Es-
tablishing Conference of the Confederation of Free Trade
Unions of the Republic of Moldova “Solidarite”, was a
part of a unified geopolitical process in the country. There-
fore, stating that this process is a renaissance of the com-
munist trade unions is justified as a consequence of close
cooperation of the mentioned trade unions with the state
governing party [35].

One of the problems of development of trade unions’
activity in Estonia, Poland, Lithuania is that the employees
are not very active in the trade unions’ movement with re-
gard to the protection of labour rights. In the report, pub-
lished in the framework of the project “Europe 2020 and
the Baltic Region”, titled “Employee participation in
Poland, Lithuania, Latvia, Estonia and Great Britain”, it
is underlined that very limited participation in the trade
unions (5% in Estonia, 12% in Poland, 15% in Lithuania)
directly affects the restricted possibilities of influencing the
employer and the decisions taken by the employer [36]. In
the meantime, the legal model of the protective function
of the trade union is recognised by a number of scholars
as an effective one, because it allows for the development
of a mechanism of protection of labour rights and balances
the interests of the employers and the employees. E.g., the
experts from Poland, Lithuania, Latvia, Estonia and Great
Britain have outlined trade unions as the most effective model
of support and representation of the employees in their
reports, elaborated in 2016 [36].

In EU countries, under Directive 2002/14/EC of the

1. International Covenant on Civil and Political Rights. (1966, December). Retrieved from https://www.ohchr.org/en/professionalinterest/

pages/ccpr.aspx.

2. Freedom of Association and Protection of the Right to Organise Convention No. 87. (1948, June). Retrieved from https://www.ilo.org/
dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100 INSTRUMENT ID:312232.
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European Parliament and the Council of 11 March 2002',
work councils had to be set up. By their nature, they are
new forms of alternative representation in labour law. How-
ever, setting up such work councils on the level of EU
Directive 2002/14/EC appeared to be not very effective
from the point of view of protection of the employees’
labour rights. L.e., in the Report “Employee participation
in Poland, Lithuania, Latvia, Estonia and Great Britain”,
it is underlined that such councils haven’t been used in
Estonia, except by international corporations, and in Latvia
there are no such councils at all. In Lithuania they are called
councils and are functioning only within the enterprises
where trade unions have been established [36].

European Work Councils (EWC) is an alternative
form of employees’ representation in the countries of the
EU, foreseen by the EU Directives No. 94/95/EC (no lon-
gerinforce)?, 97/74/EC (no longer in force), 2006/109/EC
(no longer in force)* and 2009/38/EC’ The preventive pro-
tection of labour rights is realised by EWC by conducting
representational, consultative and informative functions.
EWC is an intermediate between the representatives of the
employees and the employer in questions concerning or-
ganisational and management changes in the enterprise,
and in the establishment, change and closure of the sub-
divisions of the enterprise. A number of functions which
are conducted by the EWC are overlapping with the func-
tions of the trade unions (representational, informative,
consultative). Additionally, representatives of the trade
unions are usually the first to enter the EWC created within
the enterprise, due to their knowledge on representation
and protection of labour rights. This situation has caused

differences in the application of the EWC mechanism in
different states, notwithstanding the stimulation of appli-
cation of EWC by the EU through its directives etc. In a
number of states, EWCs are integrated only partly in trans-
national corporations (Latvia, Lithuania). The Report “Em-
ployee participation in Poland, Lithuania, Latvia, Estonia
and Great Britain” stresses that, in Latvia, EWCs are not
widespread and there is little knowledge on its functioning
and advantages [36]. EWCs are also not widely used in
Estonia, because the national legislation on EWC has not
been adopted and the EU Directives are not a legal basis
for their functioning [36].

The International Labour Organisation established
the Committee on Freedom of Association (hereinafter —
CFA), which is an international body authorised to decide
cases in violation of freedom of association, brought by
the trade unions against the member states. The CFA has
already examined more than 3 300 cases, including the
cases brought against some post-Soviet countries. E.g.,
during the last 10 years, CFA has heard:

* 4 cases against Poland and issued recommendations
for the Polish government concerning the collective bar-
gaining procedure and safeguarding the right to protests®;
to review the situation of the trade unions activists that
were allegedly fired due to their organisation of industrial
action’ and even to amend the Act on Trade Unions so as
to ensure that home-based workers can establish and join
organisations of their own choosing?;

* 3 cases against Ukraine, with the following rec-
ommendations for the Ukrainian government: to ensure
independent inquiries in the cases on interference in trade

1. Directive 2002/14/EC of the European Parliament and the Council establishing a general framework for informing and
consulting employees in the European Community. (2002, March). Retrieved from https://eur-lex.curopa.cu/legal-content/EN/
ALL/?uri=CELEX%3A32002L0014.

2. Council Directive 1994/45/EC on the establishment of a European Works Council or a procedure in Community-scale undertakings
and Community-scale groups of undertakings for the purposes of informing and consulting employees. (1994, September). Retrieved
from https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A31994L0045.

3. Council Directive 1997/74/EC extending, to the United Kingdom of Great Britain and Northern Ireland, Directive 94/45/EC on
the establishment of a European Works Council or a procedure in Community-scale undertakings and Community-scale groups of
undertakings for the purposes of informing and consulting employees. (1997, December). Retrieved from https://www.legislation.gov.uk/
eudr/1997/74/contents/adopted.

4. Council Directive 2006/109/EC adapting Directive 94/45/EC on the establishment of a European Works Council or a procedure in
Community-scale undertakings and Community-scale groups of undertakings for the purposes of informing and consulting employees,
by reason of the accession of Bulgaria and Romania. (1996, November). Retrieved from https://eur-lex.ecuropa.eu/LexUriServ/
LexUriServ.do?uri=0J:L:2006:363:0416:0417:EN:PDF.

5. Directive 2009/38/EC of the European Parliament and of the Council of 6 May 2009 on the establishment of a European Works
Council or a procedure in Community-scale undertakings and Community-scale groups of undertakings for the purposes of informing and
consulting employees. (2009, May). Retrieved from https://eur-lex.curopa.cu/legal-content/EN/ALL/?uri=celex%3A32009L0038.

6. Case No. 3111 (Poland): Definitive report of the Committee on Freedom of Association No. 378. (2016, June). Retrieved from
https://www.ilo.org/dyn/normlex/en/f?p=1000:50002:0::NO:50002:P50002 COMPLAINT TEXT ID:3282128.

7. Case No. 2972 (Poland): Report in which the Committee on Freedom of Association requests to be kept informed on development
No. 368. (2013, June). Retrieved from https://www.ilo.org/dyn/normlex/en/f?p=1000:50002:0::NO:50002:P50002 COMPLAINT _
TEXT ID:3128190.

8. Case No. 2888 (Poland): Definitive report of the Committee on Freedom of Association No. 363. (2012, March). Retrieved from
https://www.ilo.org/dyn/normlex/en/f?p=1000:50002:0::NO:50002:P50002 COMPLAINT TEXT ID:3057194.
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union’s affairs'; to amend the Civil Code of Ukraine to
fully guarantee the right of workers to establish their or-
ganisations without previous authorisation?;

* [ case against Kazakhstan, where the FCA requested
entering amendments into the Law on Trade Unions so as
to ensure the right of workers to freely decide whether they
wish to associate with or become members of a higher-level
trade union structure and to lower thresholds requirements
to establish higher-level organisations®,

* 2 cases against Lithuania and asked the government
to inform the CFA on developments relating to the draft
law on police activities insofar as it has an impact on or-
ganisations and bargaining rights*; to review the relevant
provisions governing collective bargaining?.

This analysis shows that the national legislators
were not fully following the international standards estab-
lished by the International Labour Organization and did not
fully secure the freedom of association. All the mentioned
countries were recommended either to change some pieces
of legislation or to supervise the existing draft of laws to
make them meet the rules set in a number of international
conventions.

CONCLUSIONS

Trade unions form an important element in every civil so-
ciety, because one of their main functions is the protec-
tion of labour rights with the aim to establish a fair balance
between employers and employees. A number of legal
guarantees to ensure a smooth fulfilment of the protective
function of the trade unions is foreseen by international
legal instruments: Freedom of Association and Protection

of the Right to Organise Convention (No. 87)°, Right to
Organise and Collective Bargaining Convention (No. 98)
(hereinafter — Convention No. 98)7, Workers’ Represen-
tatives Convention (No. 135)% International Covenant on
Economic, Social and Cultural Rights®and the International
Covenant on Civil and Political Rights'®. The international
standards, set forth by these conventions, are not always
directly implemented in the legislation of post-Soviet
Countries, despite the fact that trade unions’ activities are
directly or indirectly mentioned in the Constitutions of
the mentioned countries.

Some of the post-Soviet states are now members of
the EU (Lithuania, Latvia, Estonia) and are subject to
regional EU regulations. The EU legislator provides special
additional representational instruments of the rights of
employees, which duplicate the functions of trade unions —
such as European work councils. However, these instru-
ments are only used in big transnational corporations and
aren’t popular in Lithuania, Latvia, and Estonia.

Every post-Soviet State has its own jurisprudence,
legal practice and traditions of labour rights’ protection
and hence has its own national peculiarities with regard
to this protection, the representation of employees and the
architecture of labour legislation. All of this should be taken
into account when implementing or unifying international
or European labour legislation. When studying the cases
heard by the Committee on Freedom of Association, estab-
lished by the International Labour Organization, one notices
that in post-Soviet countries there had been a number of
norms, provided by national laws, which were not meeting
the international standards. Moreover, as the international

1. Case No. 2890 (Ukraine): Report in which the Committee on Freedom of Association requests to be kept informed on development
No. 367. (2013, March). Retrieved from https://www.ilo.org/dyn/normlex/en/f?p=1000:50002:0::NO:50002:P50002 COMPLAINT _
TEXT ID:3112068.

2. Case No. 2843 (Ukraine): Report in which the Committee on Freedom of Association requests to be kept informed on development
No. 362 (2011, November). Retrieved from https://www.ilo.org/dyn/normlex/en/f?p=1000:50002:0::NO:50002:P50002 COMPLAINT _
TEXT 1D:2912587.

3. Case No. 3283 (Kazakhstan): Report in which the Committee on Freedom of Association requests to be kept informed on development
No. 386 (2018, June). Retrieved from https://www.ilo.org/dyn/normlex/en/f?p=1000:50002:0::NO:50002:P50002 COMPLAINT _
TEXT ID:3950243.

4. Case No. 3073 (Lithuania): Report in which the Committee on Freedom of Association requests to be kept informed on development
No. 374. (2015, March). Retrieved from http://ilo.org/dyn/normlex/en/f?p=1000:50002:0::NO:50002:P50002_ COMPLAINT TEXT _
1D:3237748.

5. Case No. 2907 (Lithuania): Report in which the Committee on Freedom of Association requests to be kept informed on development
No. 367 (2013, March). Retrieved from http://ilo.org/dyn/normlex/en/f?p=1000:50002:0::NO:50002:P50002_ COMPLAINT TEXT _
1D:3112089.

6. Freedom of Association and Protection of the Right to Organise Convention No. 87. (1948, June). Retrieved from https://www.ilo.org/
dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_INSTRUMENT 1D:312232.

7. Right to Organise and Collective Bargaining Convention No. 98. (1949, June). Retrieved from https://www.ilo.org/dyn/normlex/
en/f?p=NORMLEXPUB:55:0::NO::P55 TYPE,P55 LANG,P55 DOCUMENT,P55 NODE:CON,en,C098,%2FDocument.

8. Workers’ Representatives Convention No. 135. (1971, June). Retrieved from https://www.ilo.org/dyn/normlex/en/f?p=1000:12100:::NO:1
2100:P12100_ INSTRUMENT 1D:312280.

9. International Covenant on Economic, Social and Cultural Rights. (1966, December). Retrieved from https://www.ohchr.org/en/
professionalinterest/pages/cescr.aspx.

10. International Covenant on Civil and Political Rights. (1966, December). Retrieved from https://www.ohchr.org/en/professionalinterest/
pages/ccpr.aspx.
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independent reports show, trade unions in post-Soviet coun-  rights’ protection by labour unions is still insufficient in
tries are not always effective, despite the fact that national ~ post-Soviet countries. These models need revision and reno-
legislation duly meets the standard of international practices.  vation of the legal framework, which will allow the rebooting
Notwithstanding mistakes of certain trade unions, the ef-  of the protective mechanism of the trade unions, aligned with
ficiency and popularity of the traditional model of labour  the modern needs of post-Soviet societies.
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Hayionanena axademis npagosux nayx Yxpainu

Xapkis, Yxpaina

Kadgheopa 3emenvrnozo ma acpapnozo npasa

Hayionaneruti topuouurutl yuieepcumem imeni Apociasa Myopozo
Xapxie, Yxpaina

I'anna CepriiBna Kopnienko

Kagheopa zemenvrnozo ma acpapnozo npasa

Hayionanvnuti iopuouunuii ynigepcumem imeni Apociasa Myopoeo
Xaprkis, YVkpaina

IBan BacuiaboBu4 SIkoBIok

Kagedpa npasa €sponeiicvrozo Coro3zy
Hayionaneruti ropuouurnuil yuieepcumem imeri Apociasa Myopozo
Xapxie, Yxpaina

ITPABOBE 3ABESITEYEHHSI AISIAbHOCTI ATPAPHUX
TPAHCHAIIIOHAZAbHMX KOPIIOPAIIIN B YKPAIHI

AHoTauis. Aepapni mpancrhayionanvbui KOpnopayii 3a62cou suAGIAIU inmepec 00 Yrpainu, K 00 0epoicasgu 3 NOMYHCHUM
NPUPOOHUM NOMEHYIAIOM ™A 2apHUMU I HAOTUHUMU nepcnekmueamu 05 6edenHs azpobisuecy. 11i0 eniusom maxux
YUHHUKIG, AK 3MIHA Kaimamy, Oesnpeyedenmue 30i1bUleHHsi HACeNeHHs NiaHemy md, K HAcIiOoK, 8UCOKA nompeba 6
aepapHitl npodykyii, yei inmepec Oyoe NOCUNIOBAMUCS, 4 POlb ASPAPHUX MPAHCHAYIOHATLHUX KOPROPAYILL 3 KONCHUM
poxom 3pocmamu. Todc OOHIEI0 3 AKMYATbHUX HAYKOBO-NPAKMUYHUX NPOOTIEM, SKY HATLEHCUNMb PO36 83U NPAGO3HABYSIM,
€ BU3HAYEHHS KIII0Y06020 NOHAMMA «A2PAapHi MPAHCHAYIOHATbHI KOPROPpayiiy ma 6CmMano61eHHs ix xapakmepucmuxk. Lle
0acmy 3M02y YKPAiHCOKOMY 3AKOHO0ABYEBI AKOMO2ad MOYHIUue YHOPMYSAMU CKIAOHI 1l 6a2amoacnekmmui 6iOHOCUHU 34
IxHbOI yuacmi 6 acpapniil cghepi i, 30Kpema, mi, Wo cmocyiomspcsi OiUIbHOCTI 3A3HAYEHUX CYO '€KmMie azpapHo2o OizHec),
ma ycyHymu npo2anuHu 8 iXHbOMY Npaso8oMy pe2VlIo8anHti, AKi HUHI icHylomb. 36ajxcaiouu Ha ye, Memolo cmammi €
cnpoba Ha 0cHO8i no2nubIeH020 aHani3y 3 'ACy8amu CymHicmy aepapHux mpancHayioHaIbHUX Kopnopayii K npasosozo
ABUWA MA HAOAMU BUSHAYEHHS YbOMY NOHAMMIO, KAACUDIKYeamu ix 3a negHUMU NIOCMAAMU MA GCMAHOBUMU
ocobausocmi ixuvoi OisibHocmi. J[ochiodcentsi nposedeno 3 Ypaxy8amHaM HASIGHO20 NPABOBO2O 3aDe3NeYeHHs YUX
VUACHUKIG BIOHOCUH Y chepi acpobiznecy. Memodamu 00Cniodicen s € CyKynHiCmb inocophCcoKux, 3a2aibHOHAYKOSUX Md
CneyianbHO-NPasosuUx Memooie, 30Kpema CUHepeeMmuyHUtl Memoo 0OCIIONCEHHS BUCTTYNAE OCHOBONOLOINCHUM MEMOOOM
NI3HAHHA NPAB0BO2O 3a0e3neyents OiLIbHOCMI aZpapHux MpaHcHayionanbuux kopnopayii. /logedeno, wo acpapua
MPAHCHAYIOHATbHA KOPROpayis € CKAAOHUM CY6 €KkmoM, siKull 30IUCHIOE CITbCbKO2OCHO0APChKY OISLIbHICMb Y 080X YU
Oinble Kpainax, ynpasisaemocs ma KOHMpOMOEMbC 3 €OUHO20 YEHMPY Md CKAAOAEMbC 3 MAMEPUHCLKOT KOMNAHIT,
Oouipuix nionpuemcms, Qinianie ma 6iooinens. [Ipoananizoeano no3umusHi ma He2amueHi ACneKmu OisIbHOCMIE A2papHux
MPAHCHAYIOHAIbHUX Kopnopayil. 3’scosano, wo 6 Ykpaini Oitomb maki azpapHi mpaHCHAYIOHALbHI KOpnopayii: y
chepi pociunHUYymMEa, MEAPUHHUYMSEA, NePepPOOKU, 0OCIY208YE8AHHS CLIbCLKOZOCNOOAPCHKUX MOBAPOSUPOOHUKIE mMa
30 3MIWAHOIO OISUILHICMIO (OOHOYACHO 3AUMAEMbCS K POCIUHHUYMEOM, Mak [ meapunnuymeom). Iliokpecneno, wo
azpapHull 1aHy02 MpancHaAyioHaIbHOL KOpnopayii Modice OXona08amu pisHi Kpainu

KuarouoBi ciioBa: acpobisnec, acpaprnuil, cinbCbKo20CnooapcvbKuil, 8UpOOHUYMEO, IAHYI02, NPABOSE Pe2yliO8aHHSL
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LEGAL SUPPORT FOR THE ACTIVITIES OF AGRICULTURAL
TRANSNATIONAL CORPORATIONS IN UKRAINE

Abstract. Agricultural transnational corporations have always expressed interest in Ukraine as a state with a strong
natural potential and good and reliable prospects for agribusiness. Under the influence of factors such as climate change,
an unprecedented increase in the world's population and, as a result, a high demand for agricultural products, this
interest will increase, and the role of agricultural transnational corporations will grow every year. Therefore, one of the
most urgent research and practical problems that lawyers will have to solve is the definition of the key term “agricultural
transnational corporations” and the identification of their features. This will allow the Ukrainian legislator to regulate
complex and multidimensional relations with their participation in the agricultural sector as accurately as possible
and, in particular, govern relations concerning the activities of these subjects of agricultural business, and eliminate
gaps in the current legal regulation. Considering this, the purpose of this study was to attempt establishing the essence
of agricultural transnational corporations as a legal phenomenon based on an in-depth analysis and to define this
term, classify these corporations on certain grounds and establish the specific features of their activities. The study
was conducted considering the existing legal support of these participants in agribusiness relations. Research methods
included a set of philosophical, general scientific, and special legal methods. The synergetic research method was the
fundamental method of understanding the legal support of agricultural transnational corporations. It was proved that
an agricultural transnational corporation is a complex entity that engages in agricultural activities in two or more
countries, is managed and controlled from a single centre and comprises a parent company, subsidiaries, branches, and
departments. The study analysed positive and negative aspects of the activities of agricultural transnational corporations.
It was established out that the following agricultural transnational corporations act in Ukraine: in the field of crop
production, animal husbandry, processing, servicing agricultural producers, and with mixed activities (simultaneously
engaged in both crop production and animal husbandry). It was emphasised that the agricultural chain of a transnational
corporation can cover different countries

Keywords: agribusiness, agrarian, agricultural, production, chain, legal regulation

INTRODUCTION

Since 2017, Ukraine has introduced international standards
for investment and operation of transnational corporations.
This was made possible by the signing of an agreement with
the Organisation for Economic Cooperation and Develop-
ment (OECD) on Ukraine's accession to the Declaration on
International Investment and Transnational Corporations [1].
The application of international standards for the activities
of transnational corporations means the introduction of a
national regime for these large business entities, which are

centres of influence on economic processes [2, p. 748].
This situation in the current conditions is important for
the development of the modern agricultural sector of the
Ukrainian economy, since it is agricultural transnational
corporations that have a considerable influence on the
development of national agribusiness. Among them, the
most powerful are considered to be Cargill (crop and
animal husbandry, food products), McDonald’s, Nestle,
KraftFoods (TM “Lux”), Lactalis (TM ‘“President”),
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Kernel (TM “Shchedry Dar”, “Stozhar”), Pepsico, Danone
(“Danissimo”, ‘Actimel”) [3]. The products of these com-
panies are familiar to the Ukrainian consumer because
their products and services are of high quality, and they
are also well-advertised. This position in the market was
achieved not only by the availability of financial, labour,
modern material and technical, innovative resources, but
also by their rational use and a high level of management.
Notably, Ukrainian farmers, mainly due to a lack of funds,
an unfavourable lending system and lack of state support, etc.,
cannot create the necessary infrastructure at the proper level.
For example, the state of material and technical support for
agricultural producers is described by disappointing data:
if 3,688 agricultural tractors were purchased in 2017, then
in 2018 — 305 units, in 2019 — 209 units, that is, the trend
of rapid decline in purchases of agricultural machinery is
evident [4].

It is also important to pay address such a feature
of the present as the predominance of private relations in
agrarian relations, which considerably affect the completion
of land and agrarian reforms. Thus, on March 31, 2020, the
Law of Ukraine “On Amendments to Certain Legislative
Acts of Ukraine Concerning the Turnover of Agricultural
Lands” was adopted', which stipulates the introduction of
the land market in Ukraine from July 1, 2021. The prospect
of participation of transnational corporations in relations
concerning the land market is explained by the fact that they
can be registered as national subjects of Ukraine in the form
of corresponding subsidiaries [5, p. 1]. This, admittedly,
increases the interest of such corporations in investing in
the agricultural market of Ukraine.

One cannot ignore an important fact — it is the ag-
ricultural market that is the most stable in the context of
the COVID-19 pandemic, which considerably affected the
state of global investment [6, p. 1]. Moreover, in the context
of a general decline in investment and the spread of the
pandemic, not only economic relations arise around trans-
national corporations, but also an opportunity to support
and ensure human rights occurs, namely healthcare, access
to essential products [7]. Considering the importance of
agricultural transnational corporations for the development
of Ukrainian agribusiness, the need for a separate study of
the legal support of their activities is being updated.

At the level of scientific research, the features of
transnational corporations were analysed in the works of
J. Kapler (described the effect of intensity and accumu-
lation of resources in the structure of transnational cor-
porations) [8], M.I. Romanova (justified the position of
multinationality of corporations) [9], O. Tahirli (indicated
the implementation of corporate activities in individual
states) [10], O. Cheku (identified the history of the devel-
opment of transnational corporations) [11], etc. Despite
their contribution to the development of this subject, many
problematic issues remain (namely the lack of a definition

of the key term “agricultural transnational corporations”
in the legislation) that have yet to be solved by modern
lawyers and legislators. Understanding the essence of the
phenomenon under study in the legal aspect, studying the
features and significance of the activities of such agribusi-
ness entities for society will not only offer the legislator
its scientific definition, but also contribute to a more bal-
anced and high-quality legal regulation of relations in the
agricultural sector with the participation of agricultural
transnational corporations. Given the above, one cannot
ignore the fact that along with the positive manifestations of
their activities, there are also negative manifestations that
cause reasonable concern in Ukrainian society. Thus, large
agricultural businesses around the world are associated
with the use of genetic engineering, which allows getting
a quick guaranteed profit. Furthermore, transnational cor-
porations can influence the political processes of countries
that are in a state of reform and economic development.
Strengthening the role of these actors in the life of any
society should be treated critically, giving preference to
public and national interests. There is an absolute need for
their separate research in order to develop and improve
legislation governing relations involving transnational
corporations. This area is particularly relevant for Ukrainian
legislation, since it does not contain special provisions that
would govern the activities of these entities, in particular, in
agricultural relations. The issue of the impact (both positive
and negative) of transnational corporations on the develop-
ment of the agricultural sector of the economy was ignored
by lawyers, which led to the existence of gaps in the legal
regulation of the activities of agricultural transnational
corporations. Therefore, the subject of legal support for
the activities of agricultural transnational corporations ap-
peared relevant and required scientific understanding and
solution of pressing issues in law-making.

The purpose of this study was an identification of
the specific features of legal support for agricultural trans-
national corporations in Ukraine.

1. MATERIALS AND METHODS

The methodological framework of this study included a
set of philosophical, general scientific, and special legal
methods of scientific cognition, the use of which is ex-
plained by the specific features of the subject matter. The
dialectical method allowed identifying various trends that
develop around the activities of transnational corporations
in the field of agribusiness, namely consideration of the
opposites in their activities, which are explained by the
focus of corporations on making a profit. The hermeneutical
methodological approach was fundamental in the process
of understanding the activities of agricultural transnational
corporations and provided an opportunity to interpret the
law. The axiological method allowed conducting research
considering the values that exist and arise around the subject

1. Law of Ukraine No. 552-IX “On Amendments to Certain Legislative Acts of Ukraine Concerning the Turnover of Agricultural Lands”.
(2020, March). Retrieved from https://zakon.rada.gov.ua/laws/show/552-20#Text.
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under study. It was this method that allowed justifying the
position that the activities of agricultural transnational
corporations have positive (use of innovations, creation of
new jobs in rural areas) and negative aspects (their activ-
ities can considerably affect the deterioration of the envi-
ronment, in particular, soil degradation can occur).

The synergetic research method was the fundamen-
tal method of studying the legal support of agricultural
transnational corporations. It allowed considering a trans-
national corporation as a complex system of mutual re-
lations, in particular, to identify integration between the
participants of the corporation, that is, to emphasise that
they are described by self-organisation. Furthermore, this
approach allowed identifying the specific features of the
activities of agricultural transnational corporations that are
constantly influenced by political, economic, and social
systems. Concretisation of scientific cognition of the
legal support of the activities of agricultural transnational
corporations occurred through the use of general scientific
methods, namely the method of analysis and synthesis, the
historical method. The use of the analysis method allowed
identifying the current scientific opinions regarding the
definition of agricultural transnational corporations, at the
applied level it provided an opportunity to establish the
structural elements of this business entity (the existence of
a parent company and subsidiaries, branches), the features
of an agricultural transnational corporation, to identify
their typical division.

The synthesis method allowed combining various
types of activities that create a single agricultural chain,
which can be covered by one agricultural transnational cor-
poration. This method provided an opportunity to elaborate
the definition of an agricultural transnational corporation.
The historical method was used to prove a retrospective
of the emergence of these complex agribusiness entities
at the global level. The identification of a retrospective of
the activities of transnational corporations allowed assert-
ing the growing role of agricultural transnational corpora-
tions in the system of agribusiness relations. The formal
legal method allowed investigating agricultural transna-
tional corporations within the framework of the dogma
of law, that is, considering the express regulation of their
activities, both at the level of international and national
legislation. The use of the system-structural method al-
lowed establishing the features of an agricultural transna-
tional corporation, determining their division depending
on the type of agricultural production. The comparative
legal method allowed searching for the provisions of inter-
national and national law towards the task set, identifying
the levels of legal regulation of the activities of these
subjects. The structural logical method made it possible to
identify mandatory structural elements of a transnational
corporation. In particular, the parent company manages
subsidiaries, taking natural and climatic conditions that
directly affect the cultivation of agricultural products in a
specific country into account.

During the study of legal support for the activities
of agricultural transnational corporations, a comprehensive

(interbranch) research method was applied. This method
allowed conducting research considering the knowledge of
various sciences, combining the achievements of economic
and legal science. Furthermore, agricultural transnational
corporations have an influence on the development of the
economic system, so to investigate the subject of this study,
economic opinions regarding the activities of transnational
corporations were used. The statistical method was used,
in particular, to identify quantitative indicators of the ac-
quisition of material and technical resources by agricultural
enterprises of Ukraine for the production needs of agricul-
tural producers in 2017, 2018, and 2019.

The study materials included indicators of the num-
ber of purchased agricultural machinery for production
needs from 2017-2019 and the number of agricultural trans-
national corporations among other transnational corpora-
tions. The study used materials in the form of scientific
publications, background information, international and
national legislation.

2. RESULTS AND DISCUSSION

2.1 Definition of an agricultural transnational corporation
as a subject of agribusiness legal relations
Initially complex business entities, whose activities covered
several countries, appeared in the 16™-17" centuries as a
result of the colonial development of the New World [11,
p. 171]. Gradually, such entities started being regarded as
independent participants in legal relations and came to the
attention of lawyers as the subject of research, thanks to which
the modern term “transnational company” subsequently
emerged. In 1974, this term was consolidated in the texts
of documents of the Group of Seventy-Seven (G-77), which
operates within the UN. It was this organisation that advo-
cated the terminological separation of its international corpo-
rations, calling them “transnational corporations” (MNCs),
from the corporations of the largest industrially developed
countries, which were called “transnational corporations”
(TNCs) [9, p. 168]. Despite progress in attempts to define
the term “transnational corporation”, a special, as it were,
branch term “agricultural transnational corporation” was
not introduced. However, this did not prevent the suc-
cessful operation of such companies as Cargill, Nestle,
Monsanto, ConAgra and Archer Daniels Midland which
successfully dominate the world food system. They control
extremely large shares of international markets for grain,
fertilisers, pesticides, and seeds. They are involved in the
food system — from the farm to the supermarket [12]. And
this is understandable because first the phenomenon itself
arises, then “declares” itself and, subsequently, strengthens
its position in society, which, for its part, noticing and
recognising this phenomenon, gives it a name. Evidently,
the role of agricultural transnational corporations will grow
every year under the influence of objective factors, and the
theoretical and practical need to determine agricultural
TNCs based on the analysis of the features of a transna-
tional corporation is also obvious, since the legislator has
not provided a separate definition of this key concept.

The broadest definition of TNCs is proposed in the
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Oxford Handbook as a company that is controlled from its
own country (country of origin) and performs business oper-
ations in different countries [13]. At the level of Ukrainian
legislation, the concept of TNCs is not identified, but the
authors of this study recall that the definition of TNCs is
stipulated in the Convention on Transnational Corporations'
of the CIS dated 06.03.1998. Thus, Article 2 of the Con-
vention establishes that TNCs should be interpreted as a
legal entity (a set of legal entities), which owns, controls,
or manages separate property in the territories of two or
more countries; is created by legal entities of two or more
countries; registered as a corporation in accordance with
the legislation, in particular in the form of a financial and
industrial group, company, concern, holding, joint venture,
joint stock company with foreign participation, etc’. The
above definition is quite narrow in legal sources, a broader
approach to understanding this subject is proposed.

O. Tahirli, along with international, multinational,
and global companies, identifies transnational companies
and defines them as complex structures with a developed
internal system that are managed from one central or regional
office [11, p. 80]. That is, the scientist based the concept of
TNCs on the presence of a central office and an extensive
system of enterprises.

According to J. Kapler, TNCs form the dominant
group of firms that apply a qualitatively different, more
intensive competitive regime, indicators of profitability of
TNCs are explained by (a) a higher level of new capital
investments and the evident ability to focus these invest-
ments on particularly profitable sectors, (b) the degree
of internationalisation of production assets and (c) the
presence of intensive search for new production technolo-
gies, advertising [9, p. 54]. O. Cheku proved that TNCs are
a hierarchical entity, the unity of which lies in the binding
decisions of the control centre of this entity for all its
structural divisions [12, p. 174]. E.M. Limonova pointed
out that they constitute an association of enterprises that
engage in commercial activities in two or more countries,
which allows, due to cross-border mobility, to acquire eco-
nomic and political power that exceeds the limits of power
of any subject of the national economy, which is regulated
at the state, interstate, supranational and public levels, and
ensures its trans-level [14, p. 28]. Analysing the different
opinions of researchers on TNCs, it is advisable to high-
light their features and emphasise that TNCs appear as
associations of enterprises that centralise and consolidate
capital, extend their activities to two or more countries,
should act considering their own and public interests,
while the latter are determined by the needs of the country
where the activity is carried out.

Thus, the features of TNCs are as follows: 1) these
are vertically integrated structures in the form of an as-
sociation of enterprises; 2) an association of enterprises
of different national origin; 3) the management structure

makes provision for the existence of a parent company
and subsidiaries, branches; 4) they are a subject of capital
concentration; 5) the activities of TNCs are spread to several
states; 6) can influence the economy and policy of an in-
dividual state; 7) structural parts of TNCs operate under
different national jurisdictions; 8) they have a single
strategic plan of action and development.

Based on these features, considering the particulars
of agribusiness, the authors can offer the following defini-
tion: an agricultural transnational corporation is a complex
entity that engages in agricultural activities in two or more
countries, is managed and controlled from a single centre
and comprises a parent company, subsidiaries, branches,
and departments. Attributes of an agricultural TNC are as
follows: 1) it is an integrated structure in the form of a
vertical or horizontal association of enterprises; 2) its ac-
tivities cover the entire chain of agribusiness (agricultural
innovation activities; activities for the production, storage
and processing of agricultural products; agrologistics;
provision of material and technical equipment (supply of
agricultural machinery, agroservice maintenance, etc.);
sales (marketing) of agricultural products), which is realised
in different countries; 3) the management structure assumes
the existence of the parent company and controlled entities;
4) it is a subject of concentration and integration of capital;
5) activities of a TNC are extended to several states; 0) it
can influence the economy, politics, and ecology of an in-
dividual state; 7) planning of TNCs' activities factors in the
natural and climatic conditions of production in different
states.

2.2 Classification of agricultural transnational corporations

TNCs can be classified according to various criteria. Ac-
cording to its legal form, TNCs in Ukraine can be created
in the form of a concern, a consortium, a holding company,
or a joint-stock company. Depending on the organisation
of business activities, TNCs can have the following types:
cartel (associations of institutions whose members agree
among themselves on the volume of goods produced, the
division of sales markets, requirements for the sale and
hiring of labour, prices, and other payment terms); syndicate
(participants of the organisation have a certain production
independence, but, according to joint contracts, lose com-
mercial independence); pools (monopoly organisations, for
which revenue goes to the general reserves, that is, there
is a corresponding division according to the results of the
operation of a separate part of the market in a pre-determined
proportion); trust (structure ofthe organisation, within which
members lose business independence); concern (statutory
association of enterprises); consortia (temporary contractual
association of enterprises); transnational strategic alliances
(TSA) (a specific form of inter-corporate relations between
two or more organisations) [15, p. 57].

Depending on the structure of the management

1. Convention on Transnational Corporations. (1998, March). Retrieved from https://zakon.rada.gov.ua/laws/show/997 193#Text.

2. Ibidem, 1998.
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organisation, TNCs can be divided into: “1) horizontally
integrated TNCs — manage divisions located in different
countries that produce the same or similar goods; 2) ver-
tically integrated TNCs — manage divisions in a certain
country that produce goods delivered to their divisions in
other countries; 3) separate TNCs — manage divisions lo-
cated in different countries that are not combined vertically
or horizontally” [16, p. 77].

According to structural features, there are interna-
tional (a national dominant company with foreign assets),
multinational (an international corporation that unites
national companies of several states on a production and
scientific and technical basis) and global corporations (a
corporation that integrates economic activities carried
out in different countries). To determine the legal forms,
it is important to divide TNCs into holding (based on the
shareholder form of control) and non-holding (relations
in the association are based on the principles of special
agreements) [17, p. 115-116]. It is advisable to add that
TNCs can be divided according to the industry activities:
machine-building companies, agribusiness, light industry,
medicine, etc.

Notably, the capital of TNCs can combine state and
private property because the growth of the economic power
of TNCs contributes to the development of a cooperative
option for interaction with states, international government
organisations and subjects of public associations. As aresult,
a new structure for managing global economic processes
will arise, which will be based on both mixed (with the
participation of governmental and non-governmental actors
in world politics) and private mechanisms that are created
by TNCs independently or with the support of the interna-
tional community [18, p. 42].

Proceeding from the above, it is possible to divide
agricultural TNCs into types depending on the type of
production of agricultural products: 1) TNCs that are mainly
engaged in the production of agricultural products, their
processing, sale; 2) TNCs with mixed activities (can be
engaged, for example, in the production of agricultural
products, and means of material and technical support for
such activities).

2.3 Features of the activities of agricultural TNCs

The specific features of the activities of agricultural TNCs
are conditioned by the fact that their production is located
in developing countries, while the source of capital origin
is concentrated in developed countries. The availability of
financial support opens the way for TNCs to innovate, which
makes it possible to be constantly competitive and have
super-large profits. As a result, international corporations,
as experts emphasise, continue their large-scale expansion
not only in industry-specific commodity markets, but also
in the innovative sector of the economy, which produces
high-tech products with a fairly high added value [9, p. 179].
They are subjects of capital concentration. At the same
time, the concentration of capital occurs in the country of
the parent company, while the effect from applying in-
vestment occurs in the country of production. Along with

the positive aspects of implementing activities in TNCs,
there are also some negative aspects — environmental pol-
lution, intervention into political processes, etc. Thus,
intensive TNC production directly affects the environment.
Irrational and short-sighted farming substantially worsens
the state of the environment, in particular, contributing
to soil degradation, pollution of air and water bodies,
violations in the use of agrochemicals lead to the extinction
of bees and birds, and the transformation of forests into
new agricultural land increases the area of deforestation
and negatively affects biodiversity. Intensive farming, at
the same time, depletes water resources (thereby increas-
ing water scarcity) and causes soil erosion, leading to
climate change. These environmental issues should also
be considered upon determining the level of state support.
Thus, farm production has less negative impact on the en-
vironment, and therefore the farming movement requires
additional support and attention from both the state and
society, while the activities of TNCs raise reasonable
doubts and criticism. TNCs and international strategic
alliances form global (cross-border and interstate) chains,
which does not cause the dissolution of national states in
them, which, as a rule, retain their integrity, although in a
modified form [19].

The specific feature of TNCs' activities in the agri-
cultural segment of the economy is also manifested in the
fact that they currently give preference to crop production.
Out of 25 TNCs in agriculture, only 4 companies fully or
partially specialise in the production of livestock products.
Thus, the American company “Tyson Foods Inc.” produces
and sells chicken, beef, and pork in Brazil, India, China,
England, Ireland, Japan, Mexico, Panama, Puerto Rico,
Singapore, South Korea, Taiwan, and the United Arab
Emirates. Another feature of agricultural TNCs is that all
world-leading TNCs in the agricultural production actively
use GMOs in their activities and develop ecological
agricultural production (focusing on consumers) at the
same time; herbicides, fungicides, insecticides, a system
of protection of seed material (seeds), plant growth
regulators, and various agrochemicals are widely used.
TNC's innovative research also includes areas related to
agribusiness, including medical research. For example,
BASF conducted a study of the innovative area called
Nutrigenomics in 2016, which investigates the effect of
nutrition and nutrients on human genes [20, p. 18].

Notably, during the development of an agribusiness
chain at the TNC level, the parent company can plan and
implement its activities factoring in natural and climatic
conditions that directly affect the cultivation of agricultural
products in a particular country. It is known that agriculture
depends on natural resources (availability of arable land,
fertile soil), climatic conditions and availability of water
resources. These conditions vary significantly around the
world, which is why TNCs can take this into account and
produce agricultural products in countries that are fa-
vourable for cultivation, and organise processing of these
products elsewhere. Thus, TNCs have certain advantages
among other agribusiness entities in terms of reducing
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risks from agricultural activities. Recently, researchers of
agricultural TNCs have noticed that in economically un-
derdeveloped countries, transnational corporations often
change the scheme of land use for a long period, due to
the cultivation of mainly industrial crops and expensive
environmentally friendly food products for export to rich
countries, thereby worsening the land. This was the case,
for example, in Ethiopia, where in the Awash Valley cotton
and coffee plantations were extended to traditional pasture
zones of nomadic tribes, or in the Sahel region of West Africa,
where transnational corporations profitably used thousands
of hectares for agriculture, cotton cultivation, and cattle
breeding at the expense of their grain production [21, p. 93].
Furthermore, agricultural TNCs are changing the food cul-
ture, in particular in TNCs, whose headquarters are always
located in the United States and Europe, they are steadily
replacing conventional food systems in the world [22].
It is also necessary to consider that agricultural TNCs
can increase the shortage of agricultural products, which
eventually leads to an increase in prices for these products
on the internal market.

Thus, the specific features of the activity of agri-
cultural TNCs lie in the presence of certain positive and
negative aspects. The first aspects include the fact that
TNCs allow the country to solve a number of problems:
improving the efficiency of national exports; intensifying
mutually beneficial cooperation with countries receiving
investments; ensuring uninterrupted supply of raw mate-
rials, skilled labour and innovative technologies; effective
use of competitive advantages by national corporations
to achieve competitiveness at the international level;
overcoming (by concluding special agreements with the
government of the recipient country) barriers to entry of
national TNCs into the host country market; establishing
regional cooperation within the home country and stimulat-
ing further development of investment abroad [23, p. 118].
The negative aspects of TNCs' activities include the fact
that these entities are associated with the tendency to create
their individual autonomous economic system, which threat-
ens to replace the interstate economic order or substantially
modify it. TNCs may challenge the principles on which the
international economic order is currently based [24, p. 6].

2.4 Current issues of legal regulation of the activities of
agricultural TNCs in Ukraine

Despite the global economic crisis associated with the pan-
demic, TNCs continue to express interest in the agricul-
tural sector of the Ukrainian economy, which has recently
significantly increased, which is obviously explained by the
possibility of opening the agricultural land market. Despite
the fact that foreign companies are deprived of the right to

be participants in the land market, they can create national
enterprises that will have the right and opportunity to
purchase land that will actually become the capital of TNCs.
This gives grounds to state the activation of the presence
of TNCs in Ukrainian agribusiness. Therewith, national
legislation does not systematically regulate the activities of
TNC:s. In this regard, the government of Ukraine does not
have the opportunity to set certain restrictions and social
obligations of TNCs. This constitutes a considerable gap in
relations between TNCs, the government, and society. The
specific features of legal regulation of agricultural TNCs
are also not considered. This situation may negatively
affect the development of the national agricultural sector of
the country, as TNCs influence the pricing of agricultural
products, the distribution of domestic agricultural markets,
and food security of the state. Considering the above, it is
necessary to clearly set out legal provisions to optimally
regulate complex and multidimensional legal relations
involving agricultural TNCs.

In the Charter of Economic Rights and Duties of
States' approved by the UN General Assembly resolution
of 1974, it is established that every state has the right
to regulate and control the activities of transnational
corporations within its national jurisdiction and to take
measures to ensure that such activities do not contradict
its laws, provisions, and regulations and comply with its
economic and social policies. Transnational corporations
should not interfere in the internal affairs of the host state
(Paragraph 2, Article 2 of the Charter)®. In its activities,
TNCs should be guided by the provisions of the Declaration
on International Investment and transnational Companies
of June 21, 1976, which was supported by Ukraine, but has
not yet been ratified. According to this declaration, TNCs
are obliged to comply with the provisions of national
legislation; promote economic, social, and environmental
progress to achieve sustainable development; refrain from
seeking and receiving benefits that are not provided for
in laws or other regulatory provisions related to human
rights; encourage local capacity-building through close
cooperation with the local community®. In accordance with
the positions of the United Nations Conference on Trade
and Development (UNCTAD), TNC (transnational corpo-
ration, transnational corporation, transnational company,
transnational enterprise) is an enterprise that unites legal
entities of any legal forms and types of activity in two or
more countries and pursues a single policy and common
strategy thanks to one or more decision-making centres [25,
p. 36]. According to the UN Code of Conduct of TNCs,
a transnational corporation is an enterprise described by
the location of subsidiaries in two or more countries of the
world, regardless of the field of activity and legal form of

1. United Nations General Assembly Resolution 3281 (XXIX). Charter of Economic Rights and Duties of States. (1974, December).

Retrieved from https://zakon.rada.gov.ua/laws/show/995 0777#Text.

2. Ibidem, 1974.

3. Declaration on International Investment and transnational Companies C(76)99/FINAL. (1976, June). Retrieved from

https://investment.zoda.gov.ua/frontend/web/userfiles/view/files/deklaratsia_oesr.doc.
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the institution; it uses such a decision-making system that
ensures the implementation of effective management strat-
egies from several centres and contributes to a coordinated
policy within the company's divisions [26, p. 95].

Analysis of the provisions of legal regulation of
TNCs' activities reveals three levels of legal regulation of
the activities of these agribusiness entities: domestic legis-
lation, agreements between the two states, and international
acts. For the legal regulation of TNCs, the most promising
is the international legal unification of the provisions gov-
erning the creation and operation of TNCs. This means that
the unified provisions included in the relevant universal
international treaties are implemented in the national legal
systems of the participating countries [27, p. 430].

In Ukraine, the concept of TNCs is still not de-
fined at the level of national legislation. Part 3, Article 120
of the Economic Code of Ukraine is applied to their ac-
tivities, according to which a corporation is recognised as
a contractual association created based on a combination
of production, scientific, and commercial interests of the
combined enterprises, with their delegation of separate
powers of centralised regulation of the activities of each of
the participants to the corporation's management bodies’.

CONCLUSIONS

In the overall structure of Ukrainian agribusiness, TNC
activities form an important component that actively in-
fluences the development of the state's agro-industrial
sector. TNCs as complex integrated subjects of agricultural
activity in Ukraine are mainly created due to foreign
direct investment, which, in turn, opens up access to new
technologies of agricultural production. One of the import-
ant features and at the same time features that determine
the essence of the activities of agricultural TNCs is that the
production chain that unites the production of agricultural
products with the participation of TNCs covers several
states. That is what accounts for the specific features of

their activities in agribusiness. In particular, agricultural
products grown in Ukraine can be processed, packaged in
another country, and offered for sale in several countries.
Agricultural value chains can be long, and different actors —
both national and foreign — are involved at each stage of the
chain. Each participant performs certain functions (supply,
transportation, processing, sales, and retail trade).

The conducted research allowed formulating the
concept of a transnational corporation, its varieties. The
activities of any transnational agricultural corporation can
have both positive and negative effects. After all, due to
globalisation processes, climate change, and the constant
threat of food shortages in individual states, the activities
of these corporations constitute a necessary element of the
global economy. The study of the practice of TNC function-
ing indicated that there are three levels of legal regulation
of TNC activities: internal legislation, treaties between two
states, and international acts. The lack of legal regula-
tion of the activities of agricultural TNCs at the level of
Ukrainian legislation indicates obstacles to the develop-
ment of Ukrainian agricultural producers, the presence
of threats to environmental and food security for the coun-
try's population in general. Notably, this is a negative phe-
nomenon that needs to be eliminated as soon as possible.
When improving the legal regulation of TNCs' activities, it
is necessary to consider the following details: 1) the public
and private interests of both the state and TNCs; 2) the
ability to have guarantees to reduce the negative impact of
TNCs' activities on the environment; 3) the ability to oblige
TNCs to bear social responsibility to the local population.

RECOMMENDATIONS

This study may be of interest to researchers of problems
of economic and agricultural law, practising lawyers in
the field of agribusiness. The materials of this study can
be used to prepare methodological recommendations, text-
books on agricultural law, and agribusiness law.
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ITIPABOBUM ITO3UTUBI3M ¥ KPMMIHAZIBHOMY IIPABI TA KPVIMIHO/OT:
PETPOCIIEKTVIBHVI AHA I3

AHOTaNisA. YV cmammi npoananizosano ioei npedcmasHuKie Hanpsmie y NO3UMUSICIMCbKIN WKL KPUMIHATIbHO20 Npasa
ma KpumiHonozii, a came. KpUMIHANbHO-AGHMPONONI02IUHUL (DION02TUHULL), KPUMIHAIbHO-COYLONO02IYHUL (COYIONO2IUHUILL),
biocoyionoeiunutl (nO3UMuicmceoKull) Hanpsamu. JJocniodicents 6Ka3ye Ha me, ujo 20J106HA 0COONUBICIb KPUMIHAIbHO-
AUmMponono2iuno2o (6ioN02iYH020) HANPSIMY NONALAE 8 MOMY, W0 U020 NPEOCMABHUKU PO32TIA0ANU 3TOYUHYSL K OCOONUBUT
8UO TIOOCLKOI pacu ma 0coonugy HeHOpManbhy iCmomy, HAOLIeHy NeGHUMU (QI3uYHUMU Ma NCUXTYHUMU AHOMATISAMU.
Buunenns snouuny onsi maxoi moounu € npupooHoro neobxionicmio. Ilpedcmasnuku KpumiHaibHO-COYIONO02IUHO20
(coyionoeiunozo) Hanpamy 6 OCHOBHOMY CKENMUYHO OYIHIOBANU 6UCHOBKU NPUXUTLHUKIE AHMPONONO2IUHO20 HANPAMY,
KD WYKAIU NPUYUHU 3M0YUHHOCMI CaMe 6 COYIAIbHUX (akmopax, GLO3HAYANU SANCIUSICMb 83AEMOOI] COYIANbHUX,
RONIMUYHUX MA eKOHOMIYHUX (PAKMOPIE | BUCTIOBTIOBANU BNEGHEHICMb, U0 MAPHO HAMASAMUCS GNIUSAMU HA 3N0YUHHICTb,
He 3MIHIOIOUU COYIANbHUX YMO8, WO Npu3eo0sims 00 3104uHHOCmI. Poszensinymo ocHosHi i0el npedcmasHuKie pisHux
HAanpsimie y npago8omy no3umueizmi 6 KpUMIHAIbHOMY NPAGi ma KPUMIHONOZI Ma 6UBHAYEHO IX 3HAYEHH s OJIsL CYHACHOCHII.
Bemanoeneno, wo coyianvro-ghinocogcora memoodonozis xapakmepusyemovcst MICHUM 36 "SA3KOM MIJC CREKYIAMUGHUMU
Memooamu Ni3HAHHS MA eMRIPULHUMU OOCTIONCEHHAMU. 3A3HAUACMbCS, WO BNIAUG CYCHITLHO20 JICUMmS Ha 6CI chepu
€ 00HUM 3 HaulephexmusHiumux cnocodie bopomvoOu 3i 3104uHHICMIO. YCi Opeanu 61adu, a Makodjic HAYKO8YI Maromo
BUBHAYUUMU MA NPOAHANIZYEAMU ICHYIOYT 36 "S3KU MIJC CYYACHUMU COYIATbHUMU IMIHAMU MA KPUMIHATbHUMU NPOYECAMU, WO
8100ysaomubcsi 6 cycninbemei. Komnaekchnuil ananiz npusiuH 3104UHHOCII MOJICe 00NOMO2IU SMEHWUMU PIGeHb 3N0YUHHOCE
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LEGAL POSITIVISM IN CRIMINAL LAW AND CRIMINOLOGY:
A RETROSPECTIVE ANALYSIS

Abstract. The article analyzes ideas of representatives of the directions in the Positivist School of Criminal Law and
Criminology, namely: criminal-anthropological (biological), criminal-sociological (sociological), bio-sociological
(positivist) direction. The research indicates that the main feature of the criminal-anthropological (biological) direction
lies in the fact that its representatives considered the criminal as a special kind of the human race and a special
abnormal creature endowed with certain physical and mental anomalies. The commission of a crime for such a being is
a natural necessity. Therepresentatives of the criminal-sociological (sociological) direction mainly skeptically assessed
the conclusions of supporters of the anthropological direction, who looked for the causes of crime precisely in social
factors, noted the importance of the interaction of social, political and economic factors and expressed confidence that
it would be useless to try to influence crime without changing the social conditions that lead to crime. The main ideas
of representatives of different directions in legal positivism in criminal law and criminology are considered and their
significance for the present is determined. It was established that the socio-philosophical methodology is characterized
by a close connection between speculative methods of cognition and empirical researches. It is noted that the impact of
public lifeon all spheres is one of the most effective ways to combat crime. All authorities, as well as scientists, should
identify and analyze the existing links between modern social changes and criminal processes taking place in society. A
comprehensive analysis of the causes of crime can help reduce crime rates

Keywords: sociology, crime, punishment, social factors, legal philosophy

INTRODUCTION

At all times, crime has evoked an acute social response.
This is one of the most pressing problems that has produced
considerable controversy. Crime is multifaceted and ex-
tremely complex in modern society. In the world of science
there are many theories and research traditions, which com-
pete and even complement each other. For example, some

scientists consider crime as a sign of a weakened or socially
disorganized society. Paradoxical as it may sound, but
others believe that criminal behavior within acceptable
limits can serve to strengthen the existing legal and social
order. However, other scientists examine crime as a socially
conditioned result of competition and conflict between
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different groups in society, believing that criminal be-
haviour poses a threat to certain group or class interests.
Crime is considered as a recursive product, a relational and
conventional social construct and a part of the historical
and cultural context within the phenomenology and post-
modern criminology [1].

We are convinced that criminality is a combination
of crimes of one or several types, which are widespread and
are regularly repeated in a country or in a particular region
over a certain period of time.Crime is an integral part of
human relationships. It accompanies society at all stages
of'its development and reflects the behaviour of individuals
that are perceived as crimes by other members of society.
However, it is not a social phenomenon. The authors, who
consider crime as a social phenomenon, often rely only
on the fact that crime is a feature of societyt hat naturally
gives rise to individual crimes. Nevertheless, the concept
of “social phenomenon” does not contain the characteristics
of the object that characterizes. In this case, we are not
talking about crime, but about its causes and factors. In
addition, a phenomenon in philosophy is a manifestation
and expression of what the essence is manifested in [2].

A specific crime can be recognized as a social phe-
nomenon. At the same time, not every crime is a necessarily
consequence of relations between people. It can even be a
psychological need of an insane person. The preliminary
relationship between people in the case of a careless crime
is out of question.The multiple offenses and their repetition
are the most essential features of crime. Any one crime,
for example, fraud cannot be classified as criminality just
because it has become widespread. It is only a widespread
fraud. However, criminality includes repeated multiple
frauds, robberies, murders, etc. Therefore, it will not be
correct to claim that crime is a social phenomenon. It is a
set of social phenomena [3].

Modern criminology is widely based on legal,
sociological, psychological and biological knowledge and
the achievements of other sciences about society and man.
In addition, it is rapidly developing. It is also no coincidence
that discussions still continue in this field of knowledge [1].
The process of finding responses to the challenges of science
is stimulated by practice and by the needs of everyday life.
The global process of criminalization of society, which
is aggravated every day in the world, is also palpable in
Ukraine [4; 5]. The report of the Cabinet of Ministers of
Ukraine states that “the number of particularly serious
crimes have decreased by 17% compared to the previous
year in Ukraine for 2019. A total of 142,500 cases were
recorded. The number of other crimes has also decreased:
crimes related to theft of vehicles have decreased by 17%
(5400); crimes against property, traffic safety and the
operation of transportvehicles have decreased by 15%
(289000)” [6]. The crime situation remains quite alarming
despite a slight decrease in the crime rate compared
to 2018. Perhaps not every person in Ukraine can feel
safe. A citizen usually remains defenseless in the face of
criminality, and criminals are not always punished. This fact

forces modern science to turn to understanding a number
of pressing problems of criminal law and criminology from
the point of view of social philosophy, which considers
social structures, systems and processes at the macro
leveland combines speculative methods of cognition with
empirical research.

The philosophical study of issues related to the
existence of crime, its causation, attitude to law, as well as
the problems of the relationship between crime, morality
and retaliation, is rooted in ancient times. The ontological
problems of evil have already been mentioned in the works of
famous thinkers of the ancient world, the Middle Ages and
the New Age. Radical changes in the field of philosophical
and world view ideas have always led to the emergence
of new directions in the development of social sciences.
It is known that the subject-methodological relationship
of philosophy and social sciences is one of the conditions
for the progress of these sciences. This relationship applies
to both legal science in general and criminal law and
criminology in particular, the development of which is
directly related to the development of philosophy and so-
ciology. Combating crime requires appropriate knowledge
of the factors that affect it and the causes of a particular
crime.lIt is impossible to obtain such knowledge without
philosophy, because any particular scientific problem can
not be solved without understanding the general problem.
The study of the scientific heritage of our predecessors,
who developed or used in their research a methodology
borrowed from philosophy, helps to find new ways of
developing modern legal science in terms of asserting the
priority of individual rights and recognizing its place in a
civilized society [7].

Modern scientists have already addressed the works
of representatives of the Positivist School of Criminal Law
and Criminology. According to N. Medvedeva, the Positivist
School of Criminal Law has filled the “gaps” of the Classical
school, bringing its vitality and prospects.The ideas and
theories of this school should be approved in the sciences
of the criminal cycle, criminal law and the practice of combat-
ing crime in accordance with the progress of the sciences
that study man and society [8]. A. Sitkovskaya also states
that the ideas of positivism are recognized by science
and are widely used in practice [9]. M. Kostitskiy, who
critically assesses the positivism of legal practice, took
quite the opposite view. He noted that it is necessary to
revise the methodology, both in theory and in practice,
in jurisprudence.Not only practitioners, but also theorists
operate with “dead” information, as a result of which life,
the functioning of society, the state and law is reduced to
simplified logical schemes in which real life is not visible.
Practical jurisprudence degenerates into dogma and scho-
lasticism, and the main task for lawyers is to combine the
diversity of social life with ready-made schemes and stan-
dards [10]. A. Kostenko highly criticized positivism [11].

It necessary to state our point of view regarding the
main ideas of the supporters of legal positivism in criminal
law and criminology and determine their significance for
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the present, taking into account the different positions of
modern scholars in connection with the methodology of
positivism (from strong approval to critical assessments)
and different interpretations of its significance for theory
and practices of combating crime.

1. LEGAL POSITIVISM AS A SPECIAL COURSE
OF LEGAL PHILOSOPHY: EMERGENCE
AND EVOLUTION

The methodology of knowledge occurred in the the 30s-40s
of the 19" century. The French philosopher and sociologist
Auguste Comte (1798-1857) is considered to be the founder
of positivism. A. Comte’s work coincided with a period of
profound social changes, which he perceived as a general
moral, intellectual and social crisis.The scientist saw the
reasons for this crisis in the destruction of traditional
institutions and spiritual foundations of society and in
the absence of a system of beliefs and views that would
correspond to new social requirements, which could become
the ideological basis for future social transformations.
According to Auguste Comte, the transition of society to a
new state cannot occur without the active participation of a
person and his determinedand creative efforts [12].
Auguste Comte sought to theoretically synthesize
“positive knowledge” and substantiate the principles of
sociology as a new science about society. The term “positive
knowledge” was introduced into scientific parlance by Comte,
who created sociology by analogy with the exact sciences,
proving that this science should study the objective laws
that govern the phenomena of reality. In his opinion,
science should dispense with such provisions that cannot
be verified. The person should be guided by the following
three basic principles of sociology: empiricism, positivism
and physicalism to obtain reliable knowledge. Empiricism
means that the only source of true science about the world is
experience. Positivism considers that the subject of science
is only facts. Physicalism claims that the most perfect are the
concepts that are created by physics. Positivism explains
only the knowledge that is obtained through the method of
observation and experiment. The task of the researcher is
to explain the essence of phenomena and to establish causal
relationships between them, but not to describe facts and
build theoretical constructions that have nothing to do with
real life. A. Comte notes that “the human spirit recognizes
the impossibility of achieving absolute knowledge, refuses
to study the emergence and purpose of the existing world,
knowledge of the internal causes of phenomena, and, cor-
rectly combining judgments and observations, strives for
knowledge of the real laws of phenomena, i.e., their constant
relations of sequence and similarity in a positive state” [12].
The legal science of the 19™ century was influenced by
the ideas of A. Comte about the need of the researcher
to identify the laws of the historical process and to study
social institutions and structures. The understanding of
society as an organic whole, the differentiation of the laws
of functioning and the laws of development of society, and
the search for factors of integration and stability became

useful in the scientific and cognitive terms.Two tendencies
of positivist methodology occurred on the basis of the phi-
losophy of positivism: legal positivism (formal-dogmatic)
and sociological positivism (based on positivist methodol-
ogy and sociology).

The ideas of positivism found resonance and further
development among representatives of the science of crim-
inal law in the last third of the 19™ century. The essence
of the positivist approach was the use of experimental re-
searches in the study of crimes and penalties. The applying
of this approach was prompted by the needs of practice
that suffered from the inability of the Classical school
(C. Beccaria, I. Bentham and others) to offer society effec-
tive ways to combat crime. Representatives of the Classical
school associated the choice of behaviour only with the fact
how a person learned the moral rules of life, considering a
crime as a consequence of the conscious behaviour of a
person who has complete free will and chooses options for
his actions at his own discretion. They did not pay enough
attention to both the personality of the offender and the
objective social factors that determine this behaviour.Crime
prevention was limited only to measures of upbringing and
education, which did not give the expected results. There-
fore, there was a need to determine the reasons that led a
person to commit a crime.

The Positivist School of criminal law, the ideas of
which were widespread in European countries, was formed
in Italy in the 70s-80s of the 19" century. The name of the
school is associated with the use of a positivist (experi-
mental) approach in studies of criminal phenomena, the
personality of the offender as a biosocial creature and the
influence of punishment on him. This scientific school was
based on the recognition of social and biological determi-
nants of crime and called for the use of data from various
sciences (sociology, psychology, biology, physics, etc.).
The Positivist School demanded a reform of criminal
legislation in order to create an effective system of mea-
sures to protect society from crime, ensure its safety and
prevent offences. Moreover, the Positivist School of crimi-
nal law has been represented by three main scientific areas:
criminal-anthropological (biological), criminal-sociological
(sociological) and bio-sociological (positivist) [8].

Cesare Lombroso (1835-1909) was an Italian psy-
chiatrist, professor of psychiatry and criminal anthropol-
ogy, and a prominent representative of this school. He is
regarded primarily ast he author of the theory of the biolog-
ical predisposition of certain people to commit crimes. His
theory laid the foundations for modern criminal anthro-
pology and criminal psychology. C. Lombroso was one of
the first to place the individual himself in the center of the
study of deviation from the stand point of his bodily and
anthropological characteristics in his work “The Criminal
Man” (1876). He was a born collector and actively engaged
in this issue, but neglected to systematize the accumulated
knowledge. He collected and studied those aspects that
did not interest others wherever he went, whoever he
communicated with, in whatever scientific discussions he
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participated, in cities and villages, in prisons and abroad,
and thus, accumulated many curiosities which true value
was unclear even to himself. However, all this knowledge
was somehow associated with already done or upcoming
research in his mind. He was sent skulls, brains, skeletons,
photographs of criminals, madmen and epileptics and
samples of their work, as well as graphs and diagrams that
clearly represented the criminal development of Europe”.
According to the description of his contemporaries, the
“material basis” of criminal anthropology was formed in
this way. For a long time C. Lombroso served as director
of a psychiatric clinic in Pesaro and often communicated
with criminals who were brought in for examination.
Therefore, based on rich factual material, he was one of
the first to use the method of anthropometric measurements
in criminological practice. According to C. Lombroso, it
is possible to determine whether a person has criminal
inclinations by the appearance of this person (by the shape
of the face, the shape of the eyes, the shape of the nose).
C. Lombroso believed that based on the identified features,
it is possible not only to identify the “criminal element” of
society, but also to distinguish between the types of criminals,
namely: murderers, thieves, rapists, [13]. C. Lombroso and
his followers focused on the personality of the criminalfor
the first time. Thanks to the efforts of this school, the theory
of clinical criminology (dangerous state of personality)
became widespread that explained criminality as a pro-
pensity to offences inherent in individuals. According to
representatives of this school, correction of the behavior
of potential or real criminals can be carried out using
electroshock, surgery, sterilization, medication, etc.

Raffaele Garofalo (1851-1934), an Italian lawyer and
criminologist, was one of the most famous representatives
of this school and the student of C. Lombroso. R. Garofalo
considered the reasons for the crime in the offender himself,
who, like a virus, began to commit increasingly dangerous
acts when he got into the appropriate environment.Accord-
ing to the scientist, the defectiveness of the offender’s moral
feelings and the lack of compassion and honesty lead to a
crime. A criminal is a person who cannot adapt to normal
life, and a crime is only a symptom of this abnormality.
R. Garofalo believed that there was no need for society
to spend funds for maintaining the courtsand on attempts
to change the criminal.The commission of experts should
identify the degree of danger of the offender to society and
impose a punishment that can isolate him from society
(death penalty, hard labor, refusal of conditional sentences).
The purpose of punishment was to neutralize or destroy
criminals [14; 15].

The concept of mental retardation of criminals, sub-
stantiated by psychologists R. Dugdale (1841-1883) and
G. Goddard (1866-1957) and the concept of hereditary
predisposition (A. Kinberg, A. Longuet, etc.) was similar
in content and meaning to the theory of C. Lombroso.
Thus, R. Dugdale established the relationship between
intellectual and mental disabilities with a propensity to
crimeon the basis of a study of the genealogies of mentally

retarded families.They found that a significant proportion
of relatives in some families were socially unadapted
individuals for several generations.The research of these
scientists laid the foundations for studying the hereditary
nature of dementia and other psychological defects, but
they could not convincingly explain the reasons for the
commission of crimes.The downsideof all these teachings
was precisely that they did not take into account the social
factors of crime [16].

The head of the Russian branch of the Positivist
criminal-anthropological school Dmitry Dril (1846-1910)
substantiated his version of the anthropological theory.He
criticized the extremes of this theory, such as the typology
of “born criminals”, but highly appreciated the spirit of the
“natural-scientific” study of crime using precise scientific
approachesapplied to study the very fact of criminal
behaviour, its causes, conditions and consequences, as well
as the subjective andpersonal element of the crime. D. Dril
fully shared the views of those Western scholars who named
social problems and, first of all, poverty as the root causes
of crime.However, in his opinion, the sociological school
almost completely ignore the question of whether these
factors “produce psychophysical changes in an offender
who gradually prepares to commit a crime” [17]. D. Dril
believes that “there is no doubt that the supposed social
factors gradually produced all these organic and, at the
same time, mental changes in the nature of the personality
unfavorable for the person himself and people around him.
However, having understood the nature of the necessary
consequences of the influence of these unfavorable social
factors, he asks a fair question about whether these changes,
in turn, become the direct producing reasons for the com-
mission of crimes of a given person...?” In answering this
question, the scientist formulates one of his main theses
that man, like all other beings, is constantly influenced
by external conditions, which are social ones. The person
gradually more or less, positively or negatively changes
under these conditions, both during the life of rising
generations and during his personal life. We do not know
a person outside the influences of society and, therefore,
cannot reason about him. If the surrounding conditions
are unfavourable, but they have not yet become bad and
vicious, then there is no predisposition to crime. However,
if bad and vicious character traits have already been
developed by the influence of a social factor, then they are
a more remote cause of crime.In this case, some external
conditions play the role of repulsive and prompting
reasons. Thus, we should not accept one-sided theories
(exclusively social or organic), but we can turn to the
socio-organic approach, in which both interacting factors
coexist. D. Driel emphasized the importance of individual
crime factors, which, in contrast to Western European
anthropologists, were completely subordinated by social
factors. In his point of view, the source of crime is always
two main factors — private and social, and the second factor
determines the first one [17].

The ideas of the outstanding Italian criminologist
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and politician Enrico Ferri (1856-1929), who proposed
to consider all these areas as the Positivist school, were
the connecting link between the views of the supporters
of the anthropological and sociological schools in criminal
law. E. Ferri, as a follower of C. Lombroso, developed the
ideas of the anthropological orientationsin criminal law,
slightly corrected them and emphasized the importance of
the interaction of social, political and economic factors.
His teaching was based on three postulates: 1) free will
disappears with the transformation of criminal law into
self-defense techniques of society from criminals, and
therefore, there can be no moral responsibility; 2) the
offender is a member of the human race and an abnormal
being; 3) punishment does not affect the decrease or
increase in crime. He proposed the following classification
of criminals: 1) “born criminals” (the term by C. Lombroso)
with pronounced physiological deviations; 2) criminally
insane; 3) criminals with acquired habits, which are most
influenced by social factors; 4) criminals due to addiction
(hate, revenge, jealousy, love); 5) accidentalcriminals [18].

It should be noted that following the ideas of
C. Lombroso about “born criminals”, E. Ferri emphasized
that such a criminal is not a person fatally doomed to a
criminal path, but a being who is prone to crimeto a
certain extent.There is a possibility that such a person will
never commit a crime. However, it is also possible that a
crime will be committed by a person who does not have
any signs of a “borncriminal”. Madness and neurosis will
cause crime until the degeneration caused by material and
moral problems is eliminated. E. Ferri opposed the death
penalty and argued that the cruelty of punishment never
led to a decrease in crime. He insisted on improving the
social conditions of a person’s existence. At the same time
he proposed to introduce a system of repressive measures,
applied depending on the nature of the offender, but not
the crime.He argued that the conditions corresponding to
the characteristics of the offender are the most suitable
for criminals of a particular type. For example, a crimi-
nally insane needs a “criminal house for the insane”;
a “borncriminal” should be isolated from society; it is
necessary to apply measures of public influence, temporary
removal from the community and work in agricultural
coloniesfor a criminal with acquired habits; there must be a
mandatory monetary reward for damages or work in favor
of the state or community for an accidental criminal. A
criminal due to addiction, according to E. Ferri, should not
be punished at all [19]. The last statement of the scientist
gives us serious reasons for doubt. From E. Ferri’spoint
of view, punishment is not the only weapon in the fight
against crime. First of all, social preventive measures
against crime factors are needed.It is advisable to create
such social conditions under which a person would have
the opportunity to satisfy his needs honestly, and not to
take the path of crime [20]. He saw the solution to the
problem in overcoming economic inequality. E. Ferri is
a founder of the theory of “social defense” that provides
for the creation of a special integrated system to combat
crime, which should include both social crime prevention

measures and administrative legal, civil legal and criminal
legal measures aimed at ensuring the safety of society and
its protection from crime. According to this theory, security
measures can be applied to a person only if he has already
committed a crime, but not before committing it.

2. ANALYSIS OF SOCIOLOGICAL ASPECT
INFLUENCE IN CRIMINAL LAW

The sociological direction in criminal law and criminology
was formed by the end of the 19" century and beginning of
the 20", The French and Belgian astronomer and mathe-
matician Adolphe Jacques Quetelet (1796-1874) was one
of the founders of the sociological direction. He explained
the influence of various social and biological factors on
the criminal behaviour, and found that numerous crimes
demonstrate the same pattern as natural phenomena. The
number of crimes and their nature does not change from
year to year. A person’s actions, which supposedly depend
on his free will, in fact, are not. They are influenced by
certain laws that operate independently of human desire
and will [21; 22]. A.J. Quetelet came to the conclusion
that society itself has the makings of a committed crime,
because there are conditions in society that contribute to
its development, and a person is only an instrument for its
implementation. Each social formation determines a certain
number and types of crimes, as a necessary consequence of
its structure.

The eminent scientist French sociologist and crimi-
nologist Jean Gabriel Tarde (1843-1904) was a well-known
representative of this trend. He considered crime and crim-
inality in historical development and in connection with
the evolution of society and social relations. In addition,
Gabriel Tarde focused on the study of the personality of
the criminal. He studied with representatives of the Italian
anthropological school, but had diametrically opposed
views. Like the Italians, J. G. Tarde is a determinist in some
aspects in the science of criminal law, but he is not a fatalist.
He is a sociologist [23-25]. As a result of a comprehensive
analysis of the anatomical, physiological and psychological
characteristics of criminals, he came to the conclusion that
“its (crime) origin is primarily historical and its nature is
primarily social.” [26; 27]. According to J.G. Tarde, no
one is born to kill, burn and steal from people. However,
there are such concepts as natural inclinations and natural
influences, which can lead to crime, because they are a form
of social influence. According to J.G. Tarde, a criminal is a
person who is forced to be removed from his environment
by a properly organized society. The criminal is both a
social and a natural being. We can say that this is a social
experiment. It is common for prisoners to be ruthless,
irritable and vengeful, as a result of a lifestyle that includes
the following: visiting bad company; creating conditions
for the development of pride, vanity, envy, anger and
laziness; insensitivity to tender feelings and a tendency to
strong feelings; suffering in childhood (beatings, abuse,
physical torment); indifference to evil, insensitivity [28].
In considering the problem of neutralizing crime, J.G. Tarde
was rather skeptical about the opinion of his contemporaries
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that labor, general welfare and education can be preventive
social measures of crime. After all, the spread of education
and the accumulation of wealth just contributes to the emer-
gence of new opportunities for enrichment, including illegal.
J.G. Tarde saw the way to solve the problem of crime preven-
tion in the expansion of human communication and in its
globalization. He argued that the positive and constructive
activity of the state is an important condition for the pre-
vention of crime [28].

Behaviour that is harmful to society and the state
should be eradicated from the very beginning, i.e., from
the moment the personality is formed. Hans Jurgen Eysenck
(1916-1997), a famous British psychologist and founder
of the factor theory of personality, argued that criminal
behaviour is nothing more than a consequence of the inter-
action of a particular human psychotype with its habitat.
Meanwhile, crime cannot be predetermined only by bio-
logical factors and genetics, as well as by environmental
circumstances. H.J. Eysenck explained why some people
commit crimes, while others do not by the fact that the
latter have formed conditioned reflexes to social rules and
norms from childhood, which they simply cannot violate.
This fact indicates the importance of social factors in
determining the causes of criminal behaviour. The obvious
ineffectiveness of the methods used to predict and prevent
criminal behaviour indicates the need to pay attention
specifically to the study of the motivating factors of social
significance, because “crime, as well as society is eternal...
The more complex it becomes, the more difficult it is for an
individual and the more frequent its breakdowns are. The
huge numbers of sanctions and laws that must be respected
only exacerbate the evil” [29; 30].

The well-known Russian and later American philos-
opher, sociologist and culturologist Pitirim Sorokin (1889-
1968) approached the consideration of crime from a psy-
chological point of view. He interpreted crime on the basis
of the classification of “patterns” of people’s behaviour in
society and the forms of response to them, considered it as
a psychological phenomenon that arose in social relations.
He found the main reason for the crime in the differences
in the “patterns of behavior” of various groups of the pop-
ulation, united (most often as a result of a victorious war
of conquest) into a single “group with collective conscious-
ness”. However, different people choose different patterns
of behavior [31]. P. Sorokin proposed to classify the act as
criminal on the basis of specific experiences of the person,
as a result of which the individual himself considers the act
to be criminal. At the same time, taking into account the
social and political practice at that time, P. Sorokin admitted
that at present a crime is an act (action) that is prohibited by
the existing law, namely, violating the norms protected by
the criminal law. He considered crimes as public evils, and
believed that the whole society should fight them. From the
point of view of P. Sorokin, crime and punishment are the
implementation of certain behavioral patterns, which differ
from each other in that crime is the cause, and punishment
is the effect. The function of punishment is to motivate

people’s behaviour by threatening future disadvantages.
P. Sorokin suggested that the role of punishment, as well
as reward, is to create, maintain and strengthen solidarity
within a group or between groups.

The scientist considered the main source of crime
to be social division into classes, which leads to an uneven
distribution of wealth, as a result of which some classes
receive an excess of wealth, while others are doomed to
poverty and need. Hunger, uncertainty about the future,
fear for themselves and their children instills enmity in
society, leads to despair and drunkenness. This is a con-
stant source of crime. Referring to statistical research,
P. Sorokin argued that there is a direct relationship between
the state of life of various segments of the population and
crime. The main source of crime is the economic poverty
of the lower strata of the population.It entails the inability
to get a decent education, lack of rights, wildness, lack of
reasonable and useful entertainment. A person who once
embarked on the path of crime, mechanically continues
to commit crimes, goes off the deep end, and finally turns
into a confirmed criminal “who can only be corrected by a
grave lost in the taiga or in a convict cemetery.” [32]. Ac-
cording to P. Sorokin, fight crime by punishment alone is
a hopeless case. In general, punishment should assumea-
complementaryrole. The system of punishment itself should
be radically changed in the direction of reducing cruelty,
abolishing the death penalty, and changing the regime of
prisons and other educational institutions, which finally
deform a person’s consciousness, but do not correct “mis-
erableoutlaws of life who are called criminals” [33]. It is
rather difficult for us to agree with the last quoted phrase
of P. Sorokin. This assessment is not acceptable to all
criminals. We share the opinion of P. Sorokin that the state
should make efforts to deter crime.These efforts should be
multifaceted and concern not only the usual measures of
criminal law to combat crime, but also extend to all spheres
of public life.

The Ukrainian legal scholar Mikhail Chubinskiy
(1871-1943) was the representative of sociological positiv-
ism in criminal law and criminology, who emphasized the
need to study the causes of crime. The person cannot change
the consequences without knowing the causes and without
influencing them. He called for paying more attention to
the objective side of the crime. In his opinion, the objective
side of the crime is most pronounced when we pay at-
tention to the interests of the victim. If material damage
is caused to the victim, then it is enough to compensate
for the damagefor his satisfaction, and punishment may
imply only the protection of public interests. If the victim
suffered moral damage, then only the punishment of the
guilty person can be compensation for himin this case:
this punishment must be consistent with the objective side
of the crime, and not only with considerations of public
interest [33]. Taking this fact into account, M. Chubinskiy
shared the point of view, according to which the main goal
of the state’s punitive activities should be the protection of
public interests [34].
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Many changes have taken place in the criminal
behaviour research methodologies since the time of the
Classical school. Most modern criminologists have no
doubt that the nature of a person’s criminal behaviour is
profoundly social.Thus, the individual, as a fundamental
unit of society, and his behaviour (criminal in particular)
is a reflection of this society and its rules. Moreover, if
at the dawn of criminology, biological indicators were
mainly taken into account, then they began to gradually
recede into a secondary plan against the background of
social indicators with the further development of science
and society [30].

CONCLUSIONS
We can draw the following conclusions. The Positivist
School of Criminal Law and Criminology relied on the
results of a statistical analysis of crime, the social charac-
teristics of a criminal’s personality, and took into account
environmental factors affecting crime. Each direction of
this school has made its contribution to solving the prob-
lem of combating crime. Proponents of legal positivism in
criminal law and criminology explained mainly the reasons
for criminal behaviour, but not the reasons for crime.
Socio-philosophical methodology is characterized by a
close connection of speculative methods of cognition with
the results of empirical research. The main feature of the
criminal-anthropological (biological) direction lies in the

fact that its representatives considered the criminal as a
special kind of the human race and a special abnormal crea-
ture endowed with certain physical and mental anomalies.
The commission of a crime for such a being is a natural ne-
cessity. Sociological and biological theorists equated social
factors of crime with biological ones. The representatives
of the criminal-sociological (sociological) direction mainly
skeptically assessed the conclusions of supporters of the
anthropological direction, who looked for the causes of
crime precisely in social factors, noted the importance of
the interaction of social, political and economic factors
and expressed confidence that it would be useless to try
to influence crime without changing the social conditions
that lead to crime. However, sociological theories have
not found an explanation for the fact that different people
demonstrate fundamentally different behaviour under the
same social conditions. The methodological basis of the
socio-philosophical study of crime should be a synthetic
approach based on a combination of various methodologies
and allowing to consider all known factors of crime in
interrelation and interaction. The impact of public life on
all spheres is one of the most effective ways to combat
crime. All authorities, as well as scientists, should identify
and analyze the existing links between modern social
changes and criminal processes taking place in society.
Only a comprehensive analysis of the causes of crime can
help reduce its rates.
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OLIHKA AOCTOBIPHOCTI BUCHOBKY CYAOBOI'O EKCIIEPTA:
CBITOBI ITPAKTUKU TA YKPAIHCBKI PEA/II

AHoTaNis. Boockonanentst OibHOCME 3 00CYO08020 PO3CIIOY8AHHSL MA CYO08020 PO32ISL0Y 06aA2amo 6 YoMy 3ANeAHCUNb GI0
aKmusIi3ayii’ GUKOPUCMAHHS CREYLATIHUX 3HAHb ) CYO0BO-CLIOUIN NPaKmuyi il nepedycim 3a1y4eHHsl eKCnepma i npo6eoeHuUx
HUM QOCTIOdCeHb. AKMYaibHICmb Q0CTIONCYEAHOL 6 cmammi nPooIeMamuKy. 0OYMOG/IeHA HeOOXIOHICIIO 3anpO6AONCEHHS
HOBUX Popm § niOxodie 00 OYiHKU OOCMOBIPHOCHI GUCHOBKIE EKCNEPMIs, 30KpeMd I3 3Q/IVUEHHSIM He3IeHCHUX (axisyie
8I0n06IOHOI cneyianizayii. Memoro 00CHiOdHCeHHs € HAOAHHS apeyYMeHmi6 w000 OOYLIbHOCH 3a/Iy4eHHs OOI3HAHUX OCiD 6
sAKoCMi peyen3enmie Onsi OYIHKU 00 €EKMUBHOCIE Md NOGHOMU eKCNEPIMHO20 OOCTIONCEHH S, NPABUTLHOCHI 3ACIMOCOBAHUX
excnepmom mMemooie i Memooux, 0OIPYHMOBAHOCIE GUCHOBKY. 30 O0CAZHEHHS 3a3HAYEHO Memu OYIu BUKOPUCANT TAKI
3A2AILHOHAYKOBE MA CNEeYianbHI Memoou OOCTIONCEHHSL, K QOPMATIbHO-L02IYHUL, NOPIGHAIbHO-NPABOGULL, (YHKYIOHATbHUL,
COYIONORTYHULL, CIMAMUCTNUYHUL, CUCIEMHOZ20 | POPMATLHO-I0PUOUYHOZ0 AHATIZY, NPABOBO20 MOOCTIOBANHSL A NPOSHO3YBAHHSL.
Bemanoesneno, wo 8 y nepesadicriii 6invwiocmi Kpain ceimy, okpim Yxpainu, 0nst donomo2u 8 oyinyi 00CmoGipHOCMI BUCHOBKIG
eKCnepma 3ayuaemvCsi He3aneNCHa 00I3HARA 0coba, SIKa MA€ CNeYiabHi 3HAHHL Y 8i0N06IOHIN 2ay3L. /[oeedeHo, ujo 36epHerHs
00 00i3HaHUX 0Ci6 30075 OYIHKU 00 €KMUSHOCMI, OOIPYHMOBAHOCMI, NOGHOMU EKCNEePMHO20 OOCHIONCEHHT OONOMA2AE
3’5CY8amu NPUYUHHO-HACTIOKOBULL 36 SI30K MIJIC GUAGIEHUMU O3HAKAMU 00 €EKMA eKCnepmusy i 6CMaHoGIo8aHUM Qakmom, a
MAaKodic 0ae niocmasu Oisi BUSHAYECHHS HALEHCHOCMI, OONYCMUMOCMIE, O0CMOGIPHOCHI 1 O0CMAMHOCMI BUCHOBKY eKCNepmd.
Boonouac, peyensia ¢haxisys ne moowce ciyeyeamu Odicepeiom 00KA3ie, a MAc auuie OONOMINCHUL (KOHCYIbMAmMUGHUL,
MEXHIYHULL) Xapakmep i Modice CIyey8amu nioTpyHmsM OJist NPUSHAYEHHS NOBMOPHOT (000AMKOB80L) eKCnepmu3su abo npoeeoeHHs
nepexpecroeo oonuniy excnepma ma peyenzenma. /s peanizayii npaé ocié Ha cnpageonuse npasocyoosi 3anponoHOEaHO
maxutl NopsiooK OYIHKU OOCMOBIPHOCMI BUCHOBKIE eKcnepma 3anpoeadumu 1 6 YKpaiti, 3 6HeCeHHIM HeOOXIOHUX 3MIH 00
YUHHO2O BIMUUZHAHO20 NPOYECYATbHO2O 3AKOHOOABCMEA OO0 HAOAHHS MONCIUBOCTE YUACHUKAM KPUMIHAILHOZ0 NPOYecy ma
nomepniiomy 3anyuamu 00I3HAHUX OCIO 8 SIKOCMI PeYeH3eHMI6 BUCHOBKIE eKxcnepma

Kuruosi ciioBa: docmyn 00 npasocyoos, 00IpyHmosanicmes UCHOBKY eKcnepmad, 00 €KmMusHiCme 6UCHOBK)Y eKCnepma,
00i3HaNI 0cOOU, peyeH3Y8ANHS BUCHOBKY eKCREPMA, OCKAPICEHHS 8UCHOBKY eKcnepma
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RELIABILITY EVALUATION OF A FORENSIC EXPERT'S OPINION:
WORLD PRACTICES AND UKRAINIAN REALITIES

Abstract. Improving the activities of pre-trial investigation and judicial review largely depends on the increased use
of special knowledge in forensic investigative practice and, above all, the involvement of an expert and their analysis.
The relevance of the subject matter is explained by the need to introduce new forms and approaches to evaluating the
reliability of expert opinions, in particular with the involvement of independent specialists of the corresponding speciality.
The purpose of this study was to provide arguments regarding the expediency of attracting knowledgeable persons as
reviewers to evaluate the objectivity and completeness of forensic analysis, the correctness of the methods and techniques
applied by the expert, and the validity of the opinion. To achieve this purpose, the following general scientific and special
research methods were used: Aristotelian, comparative legal, functional, sociological, statistical, system and formal
legal analysis, legal modelling, and forecasting. It was established that in the vast majority of countries of the world,
except Ukraine, an independent, knowledgeable person with special knowledge in the corresponding field is involved to
help evaluate the reliability of an expert opinion. It was proved that contacting knowledgeable persons to evaluate the
objectivity, validity, completeness of expert research helps establish the causality between the identified features of the
object of analysis and the fact that is subject to establishment, and also gives grounds for determining the affiliation,
admissibility, reliability, and sufficiency of the expert opinion. At the same time, a specialist's review cannot serve as a
source of evidence, but only has an auxiliary (advisory, technical) nature and can serve as a basis for appointing a second
(additional) forensic analysis or a cross-examination of the expert and the reviewer. To exercise the rights of individuals to
fair justice, it is proposed to introduce this procedure for evaluating the reliability of expert opinions in Ukraine, with the
necessary changes in the current procedural legislation of Ukraine to provide an opportunity for participants in criminal
proceedings and the victim to attract knowledgeable persons as reviewers of expert opinions

Keywords: access to justice, validity of the expert opinion, objectivity of the expert opinion, knowledgeable persons,
reviewing the expert opinion, appealing the expert opinion

INTRODUCTION

Technological advance is changing the ways of illegal activ-
ities. Criminals actively use modern technological means and
innovative technologies, leaving at the same time specific
traces, including digital ones. This complicates the work of an
investigator or detective in gathering evidence and requires
the use of special knowledge. As V.V. Vapniarchuk fairly
notes, “the specificity of the expert opinion in the system of
other forms of existence of evidentiary information is that

thanks to special knowledge of the expert and analyses
conducted by them, it becomes possible to identify hidden
information, inaccessible to immediate perception, establish
circumstances substantial for criminal proceedings (for
example, the sanity of a person, pertinence of an object to
cold-arms or fire-arms, pertinence of a certain substance to a
narcotic, etc.)” [1, p. 307]. The results of a survey of 125 in-
vestigators of the Ministry of Internal Affairs of Ukraine in
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the Poltavska, Sumska, and Kharkivska Oblasts indicated
that 76.9% of them always involve an expert during the
investigation of crimes. 16.2% of respondents reported that
they had to appoint a forensic analysis twice (primary and
repeated) to solve the same issues. In some cases (2.4%),
the expert's opinions even refuted the investigative lead.
85% of respondents noted that the involvement of an expert
has a positive effect on their activities and considerably
accelerates the collection of evidence.

According to Part 2, Article 84 of the Criminal Pro-
cedural Code of Ukraine!, expert opinions are procedural
sources of evidence, which are evaluated according to their
inner conviction by the investigator, detective, prosecutor,
investigating judge and court. The criteria for evaluating an
expert opinion are its relevance, admissibility, and reliabil-
ity. The first two criteria are usually clear to the evaluation
subjects, while evaluating the reliability of an expert opinion
in some cases causes certain difficulties. On this occasion,
M.H. Shcherbakovskyi claims that the investigator and the
court are incapable of independently evaluating either the
scientific validity of the expert's conclusions, or the correct
choice and application of analysis methods, or the compliance
of the method with modern achievements of this branch of
scientific knowledge because for such an assessment they
must have the same special knowledge as the expert [2,
p. 369]. The same opinion is shared by Canadian [3; 4],
Australian [5; 6] and Chinese researchers [7]. At the same
time, some scientists even warn about the possible loss of
opportunities for the investigator and the court in evaluation
of scientific validity of the expert opinion, the effectiveness
of the research methods and techniques applied by the
expert, objectivity of conclusions through the emergence of
new types of forensic analysis and modern high-tech expert
methods and techniques [8, p. 318]. Considering the above,
O.S. Panievin and H.Ye. Sukhova especially emphasise the
importance of evaluating the scientific validity of the expert
opinion and the compliance of the analysis with expert
methods [9, p. 143].

Notably, the problems of evaluating an expert opin-
ion have been investigated by researchers for more than a
hundred years. In particular, as early as the beginning of the
20" century, L.Ye. Vladymyrov argued that since judges
do not have special knowledge and cannot evaluate the
expert opinion unassisted, the reliability and objectivity of
the expert opinion should be presumed [10, p. 236], that is,
considered true until it is refuted. Yu.K. Orlov noted that
due to the lack of special knowledge in the subjects of eval-
uating the expert opinions, they cannot establish their reli-
ability unassisted, fully trust the expert opinions and over-
estimate their evidentiary value [11, p.40]. For his part,
V.B. Romaniuk warns that unreliable expert opinions can
mislead the investigator (prosecutor, judge) and lead to errors
in making procedural decisions [12, p. 161].

The problems of using special knowledge in criminal
proceedings were addressed by such leading Ukrainian and
foreign scholars as H.K. Avdieieva [13], O.1. Haliashina [8],
V.A. Zhuravel [13], O.M. Zinin [8], Yu.K. Orlov [11],
V.B. Romaniuk [12], O. R. Rossynska [8], V. Ya. Tatsiy [13],
M.H. Shcherbakovskyi [2], and others. Despite a fairly wide
scope of issues investigated in this area, some issues remain
understudied. In particular, this concerns the evaluation of
the reliability of the expert opinion, which includes an eval-
uation of its scientific validity, the effectiveness of the analysis
methods and techniques used by the expert, and the objec-
tivity of the expert opinion formulated.

Considering the above, the purpose of this study was
to investigate the possibility and procedure for evaluating
the reliability of expert opinions in Ukraine, the USA, Ger-
many, Italy, France, the Netherlands, Australia, China, the
Russian Federation, and other countries, to carry out a com-
parative legal analysis of the statutory regulation of such ac-
tivities in different countries, to determine the effectiveness
of assessing the reliability of expert opinions as sources of
evidence using special knowledge in various forms, to identify
issues preventing a qualitative evaluation of the reliability
of expert opinion by the prosecution and the court, as well
as issues related to the implementation of the rights of the
defence and the victim to appeal against the expert opinion,
to develop proposals to improve the quality of evaluation
of expert opinions based on the reliability criterion.

1. MATERIALS AND METHODS

To achieve the purposes of this study, the authors visited
the official website of the European Court of Human Rights
(ECHR)? and selected 15 decisions of the European Court
of Human Rights on applications of individuals who failed
to challenge the opinions of officially appointed experts in
national courts by providing alternative opinions of inde-
pendent experts involved by them or reviewing the expert's
opinions. Additionally, the legal positions of the US Supreme
Court were investigated in 17 decisions?, which contain rec-
ommendations on the procedure for evaluating evidence, in-
cluding expert opinions. The analysis of the legal opinions
of the ECHR and the US Supreme Court in these decisions
helped formulate proposals for improving the quality of
evaluation of expert opinions according to the reliability
criterion. To identify the issues of evaluating the reliability of
expert opinions in Ukraine, 45 sentences of criminal courts
and 75 decisions and rulings of courts of civil and economic
jurisdiction of Ukraine were analysed, in which the defence
attempted to challenge the opinion of an officially appointed
expert. To determine the role of forensic analysis in the
investigation of crimes, 125 investigators of the Ministry of
Internal Affairs of Ukraine were surveyed in the Poltavska,
Sumska, and Kharkivska Oblasts. An anonymous survey
of 220 potential participants in criminal proceedings

1. Criminal Procedural Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.
2. European Court of Human Rights. (n.d.) Retrieved from https://www.echr.coe.int/Pages/home.aspx?p=home.
3. Supreme Court of the United States. U.S. Reports. Retrieved from https://www.supremecourt.gov/opinions/USReports.aspx.
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(150 investigators, 15 employees of intelligence units,
16 prosecutors, 28 advocates, and 11 judges) was conducted
to resolve issues regarding the ability to evaluate the
scientific validity of the expert opinions unassisted.

To conduct a comparative legal analysis of the pro-
cedure for evaluating evidence in conditions of respect for
human rights, the relevant legal provisions of numerous
international, Ukrainian, and foreign regulations were studied
and analysed, namely the Universal Declaration of Human
Rights', Convention for the Protection of Human Rights and
Fundamental Freedoms?, International Covenant on Civil
and Political Rights®, Constitution Of Ukraine*, Criminal
Procedural® and Civil Procedural® Codes of Ukraine, the
Law of Ukraine “On Forensic Examination™’, Criminal
Procedural Code of the Federal Republic of Germany?®,
Criminal Procedural code of Italy®, Criminal Procedural
Codes of the Russian Federation'?, Turkmenistan'!, Republic
of Azerbaijan'?, Republic of Armenia’®, US Federal Rules of
Evidence™, Decree of the President of Ukraine No. 837/2019
“On Urgent Measures to Implement Reforms and Strengthen
the State” of November 8, 2019'5.

The study used methods of theoretical analysis and
synthesis in the investigation of the content of legal provi-
sions and concepts contained in international regulations,
Criminal and Civil Procedural Codes of Ukraine, the Law
of Ukraine “On Forensic Examination”, in scientific pub-
lications of foreign and Ukrainian researchers, in judge-
ments, decisions, and rulings of courts, which contain the
results of evaluating evidence, including expert opinions
according to the reliability criterion. The method of sys-
tematic analysis was used to clarify the content of human
rights to fair justice and the rights of the defence and the
victim to appeal the expert opinion and determine ways to
implement them in Ukraine.

Formal legal analysis of the provisions of interna-
tional and Ukrainian legislation on evaluating the reliability
of an expert opinion allowed identifying the shortcomings
and contradictions inherent in legal acts and formulate pro-
posals for improving legal regulation, namely on the need
for regulatory consolidation of the possibility of attracting
knowledgeable persons to help evaluate the reliability of
an expert opinion and its reasoned appeal. Using the compar-
ative legal method, the experience of individual countries
in evaluating the reliability of a forensic expert's opinion
as a source of evidence was studied. The method of legal
forecasting allowed identifying further likely areas for im-
plementing the procedure for evaluating expert opinions in
Ukrainian forensic investigative practice. In the process of
solving the problems under study, other separate scientific
methods of cognition were also employed, namely Aris-
totelian (to typify expert errors and their consequences),
functional (to establish the influence of unreliable expert
conclusions on the procedure of gathering and evaluating
evidence-based information), legal modelling (to clarify the
state and prospects of implementing the procedure for eval-
uating expert opinions), sociological and statistical (to analyse
the results of applying special knowledge in the work of an
investigator, generalising expert errors), etc.

2. RESULTS AND DISCUSSION

Making any intellectual and volitional decision, including
an expert opinion, has a certain logic and does not exclude
the possibility of individual errors. As Jonathan Koehler
correctly states, an expert opinion is the result of a person
making a certain decision, which, like all other decisions,
contains the inevitable potential for errors [14, p. 89]. That
is why Anglo-American criminal proceedings pay con-
siderable attention to evaluation of the scientific validity

1. Universal Declaration of Human Rights. (1948, December). Retrieved from https://www.un.org/en/about-us/universal-declaration-

of-human-rights.

2. The European Convention on Human Rights. (1950, November). Retrieved from https://www.coe.int/en/web/human-rights-

convention/the-convention-in-1950.

3. International Covenant on Civil and Political Rights. (1966, December). Retrieved from https://www.ohchr.org/en/professionalinterest/

pages/ccpr.aspx.

4. Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.
5. Criminal Procedural Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.

6. Civil Procedural Code of Ukraine. (2004, March). Retrieved from https://zakon.rada.gov.ua/laws/show/1618-15#Text.

7. Law of Ukraine No. 4038-XII “On Forensic Examination”. (1994, February). Retrieved from https://zakon.rada.gov.ua/laws/

show/4038-12#Text.

8. Criminal Procedural Code of Germany. (1987, April). Retrieved from https://www.gesetze-im-internet.de/englisch_stpo/englisch_stpo.html.
9. Criminal Procedural Code of Italy. (2011). Retrieved from https:/www.legislationline.org/download/id/4357/file/Italy CPC updated

till 2012 Part 1 itpdf.

10. Criminal Procedural Code of the Russian Federation. (2001). Retrieved from http://pravo.gov.ru/proxy/ips/?docbody=&nd=102073942.
11. Criminal Procedural Code of Turkmenistan. (2009, April). Retrieved from https://online.zakon.kz/document/?doc_id=31344376.

12. Criminal Procedural Code of the Republic of Azerbaijan. (2000, July). Retrieved from https://online.zakon.kz/document/?doc_id=30420280.
13. Criminal Procedural Code of the Republic of Armenia. (1998, July). Retrieved from https://www.legislationline.org/download/id/4261/file/
Armenia CPC_am2006_ru.pdf.

14. Federal Rules of Evidence. (1975, January). Retrieved from https:/www.uscourts.gov/sites/default/files/federal rules of evidence -
dec 1 2019 0.pdf.

15. Decree of the President of Ukraine No. 837/2019 “On Urgent Measures to Implement Reforms and Strengthen the State”. (2019, November).
Retrieved from https://www.president.gov.ua/documents/8372019-30389.
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of expert opinions because without such an assessment,
courts sometimes made unjust decisions. In particular, in
the United States, as part of the Innocence Project, which
aims to analyse unjust judgements based on the genetic
examination opinions, 375 people have been rehabilitated
so far (among them, 21 people were sentenced to death,
and 44 people have pleaded guilty to crimes that they did
not commit). In 259 cases, experts made mistakes when
identifying individuals based on DNA [15].

In the United States, according to Rule 702 of the
Federal Rules of Evidence, the court, upon evaluating ev-
idence, including expert opinions, involves persons (wit-
nesses) who have special knowledge, skills, experience,
and appropriate education to give evidence in the form of
an opinion or other form'. At the same time, according to
the Daubert standard, one of the methods for evaluating
evidence-based information is its review [16]. According
to the U.S. Supreme Court decision in the case of Kumho
Tire Co. v Carmichael, “Daubert criteria” should be used
upon evaluating the opinions and testimony of experts [17].
The means of evaluating the reliability of evidence-based
information of all types in the United States are their peer
review and analysis by representatives of the corresponding
scientific community [16, p. 39]. William King and Edward
Maguire also argued that for a rational assessment of the evi-
dentiary value of an expert opinion, an investigator needs to
verify its reliability with the help of another expert [18, p. 159].

Interesting and exemplary were the studies of mem-
bers of the American Psychological Association Margaret
Bull Kovera and Bradley D. McAuliff, who conducted a
survey of 554 judges and found that 17% of them always
recognise the expert opinions as reliable, regardless of their
completeness and correctness of justification. The decision
of this part of the judges is not influenced even by negative
scientific publications about the unreasonableness of the
expert opinions. 12% of judges indicated that they had to
deal with unreliable expert opinions, but they found out
about this after the procedural decision was made. Having
received such results of the study, the scientists concluded
that the judges are incapable of evaluating the reliability
of the expert opinions unassisted and suggested that the
advocates involve a specialist of the corresponding speciality
to explain and verify the objectivity of the expert opinions.
They also note that to recognise an expert opinion as
evidence, Canadian judges can involve another expert to
analyse and explain it, and advocates can involve knowl-
edgeable persons to evaluate the reliability of opinions [3,
p. 582-584].

The report of the group of advisers to the President
of the United States on science and technology indicates
the presence of numerous expert errors during the study
of various objects. Most mistakes are made by experts in
the process of comparative research of analysis objects,
when the subjective factor plays the greatest role in the

formulation of an expert opinion [19, p. 3-5]. According to
the Federal Bureau of Investigation (USA), the results of
microscopic expert examination of hair contain errors in
at least 90% of cases [20]. Errors also occur during DNA
analysis, when an expert accidentally mixes samples, uses
“contaminated” laboratory utensils, or misinterprets the re-
sult of the study. The statistical analysis conducted by sci-
entists indicated that the frequency of such errors reaches
1 in 306 cases [19, p. 7-10]. An independent generalisation
of criminal proceedings demonstrated that some procedural
decisions were made based on erroneous expert opinions ob-
tained using incorrectly selected analysis methods [19, p. 26].
Considering these and other negative examples, sci-
entists and practitioners suggest various measures aimed
at eliminating these shortcomings. Thus, scientists at the
University of Denver (USA, Colorado) believe that indepen-
dent review of expert opinions allows identifying substan-
tial methodological shortcomings that misled judges [16,
p. 95]. Based on the analysis of materials of the investigation
of crimes and court sentences, scientists of the University of
Melbourne note the presence of investigative and judicial
errors in cases when investigators and judges, upon evalu-
ating the expert opinions on the analysis of hair, lead bullets,
hand marks, voice, bites, etc. objects, did not involve knowl-
edgeable persons to analyse unreliable expert opinions, but
recognised them as sources of evidence only because the
experts had certificates for conducting analysis [5, p. 984].
In the Netherlands, an investigating judge may, at
the request of an accused person, invite knowledgeable per-
sons to analyse the opinion of an officially engaged expert.
M. Malsch and J. Frekelton note that the courts of the
Netherlands, relying on the decision of the European Court
of Human Rights, provide an opportunity for the accused
to appeal the opinions of an officially appointed expert by
hearing another expert proposed by the accused [21, p. 42].
In Germany, in accordance with Part 2, Article 245
of the Criminal Procedural Code of Germany, the court is
obliged, at the request of the defendant or prosecutor, to
attract a knowledgeable person to obtain new and analyse
existing evidence, including the opinion of an officially in-
volved expert’. The explanations of the Supreme Court
of Germany state that during the evaluation of the expert
opinion it is necessary to verify the content and logical
validity of the opinions, the correctness of the methods used
by the expert and the compliance of these features with
expert methods published in the literature. The German
Supreme Court strongly recommends that such an evalu-
ation be carried out particularly carefully in criminal pro-
ceedings if the defence appeals against the opinion of an
officially appointed expert through a review or the opinion
of an independent expert, comparing all materials with
each other [22].
The United Kingdom Forensic Regulator's newslet-
ter emphasises the importance of expert witness assistance

1. Federal Rules of Evidence. (2021). Retrieved from https://www.rulesofevidence.org/table-of-contents/.
2. Criminal Code of Germany. (1871, May). Retrieved from https://www.gesetze-im-internet.de/stgb/BJINR001270871.html/.
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in evaluating expert opinions and states that such persons
are obliged to assist judges and jurors in forming their in-
dependent opinions on the validity of expert opinions [23,
p. 7]. The UK's Forensic Regulator's Annual Report for
2020 points to the need for a more thorough examination of
scientific evidence (expert opinions) in order to adhere more
strictly to quality standards and proposes to increase the
requirements for the work of independent expert witnesses
to help make such an assessment, to the quality standards
of forensic examination [24, p. 12]. These proposals are
included in the draft law on the activities of the Forensic
Regulator and Biometric Strategy, which is under consid-
eration in the parliament [25].

Shaofang Wang, a researcher in the Department of
Forensic Science at Wuhan University (China), emphasises
the importance of analysing the reliability of an expert
opinion in order to avoid mistakes in the investigation of
crimes. The author suggests that investigators, judges, pros-
ecutors, advocates, victims, suspects, accused, and other
participants in the proceedings, in order to analyse the expert
opinions and explain them, involve special subjects — expert
assistants and even presents a model of the procedural
status of such persons (their rights and obligations, level of
education and training). The author also proposed an algo-
rithm for evaluating the reliability of an expert opinion [26].

In Australia, to recognise an expert opinion as a
source of evidence upon its evaluation, courts establish
whether the parties to the case had access to expert advice
on this opinion (especially in criminal proceedings) [5].
According to Article 225 of the Criminal Procedural Code
of Italy, each of the parties has the right to involve its “tech-
nical consultants” not only to conduct a forensic analysis,
but also to review expert opinions'.

Notably, an independent review of expert opinions
is widespread in the judicial practice of the Russian Feder-
ation, where reviewers are private experts and employees
of state forensic institutions, and reviews are used both in
procedural form (receiving testimony from a specialist or
inclusion of a review to the case as a specialist's judgement)
and in non-procedural form (written consultations com-
missioned by the defence and the victim). At the same time,
Russian researchers argue that to refute the position of
the prosecution, the defence should involve independent
specialists to analyse the scientific validity of the expert
opinion [27, p. 150; 28, p. 1665].

Thus, the analysis of the legislation and numerous
studies of scientists from the USA, Canada, Great Britain,
Germany, Italy, the Netherlands, Australia, China, the Rus-
sian Federation, and other countries demonstrated that
in these countries, to help evaluate the reliability of the
opinion of a forensic expert, the investigator and the court
involve knowledgeable persons (mainly, they are called

expert witnesses). The defence party engages an indepen-
dent expert (technical assistant) to conduct an alternative
forensic analysis or review the opinion of an officially ap-
pointed expert. In some countries (USA, Germany, Italy),
if the defence disagrees with the opinion of an officially
appointed expert, the involvement of an independent expert
to analyse the reliability of their opinion is mandatory.
Moreover, in Germany, Australia, and other countries, an
expert opinion is recognised by the court as a source of
evidence only after it is convinced that the defence party
has exercised the right to involve an independent expert or
reviewer of an expert opinion.

These provisions are important for implementing
the procedure for reviewing forensic expert opinions in the
legal system of Ukraine, which is discussed in numerous
publications and public discussions [13; 29-31]. Notably,
nowadays, in accordance with Paragraph 2 of the Procedure
for Reviewing the Opinions of Forensic Experts?, the pur-
pose of reviewing opinions is solely to improve the profes-
sional skills of experts, improve the quality and validity of
their future opinions, and not to help evaluate the expert
opinion. Review is not conducted to refute or confirm the
opinions. At the same time, the opinion of a forensic expert
can only be reviewed by a person who is an employee of
a state forensic institution. Moreover, state forensic insti-
tutions are not required to report negative results of their
review to the persons who commissioned the review. In other
words, there is a possibility that the basis of judgements
and court decisions may be erroneous expert opinions.

Such monopolisation of the practice of evaluating
the results of forensic expert activity is erroneous and does
not meet international and European standards. On the
other hand, independent review of the expert opinion by
a person who has special knowledge in the same area of
expertise would make it possible to establish the facts of
compliance of the expert research with special methods,
verify the completeness of the analysis and the objectivity
of the opinions, make sure that the results obtained are
justified, etc. Undoubtedly, a review of the expert opinion
received by the defence party, the victim, a representative
of a legal entity, etc. by directly contacting their chosen
specialist who has scientific or other special knowledge in
the corresponding field would contribute to establishing the
objective truth in the case and would encourage forensic
experts to conduct better expert analysis. Furthermore, the
prohibition of independent review of the expert opinion
may prevent the prosecutor, the head of the pre-trial inves-
tigation body, the investigator from fully and impartially
investigating the circumstances of criminal proceedings,
identifying both those circumstances that incriminate and
those that justify the suspect, the accused, as well as cir-
cumstances that mitigate or aggravate their punishment,

1. Criminal Procedural Code of Italy. (2011). Retrieved from https://www.legislationline.org/download/id/4357/file/Italy CPC

updated till 2012 Part 1 it.pdf.

2. Order of the Ministry of Justice of Ukraine No. 335/5 “On Approval of the Procedure for Reviewing the Opinions of Forensic
Experts”. (2020, February). Retrieved from https://zakon.rada.gov.ua/laws/show/z0131-20#Text.
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providing them with a proper legal evaluation and ensuring
the adoption of legal and impartial procedural decisions
(Part 2, Article 9 of the Criminal Procedural Code of
Ukraine)'.

This position is supported not only by legal scholars,
but also by practitioners. Thus, a survey of 220 people (in-
cluding 150 investigators, 16 prosecutors, 15 employees of
intelligence nits, 11 judges, and 28 advocates) indicated
that a total of 75% of respondents are incapable of evalu-
ating the reliability of an expert opinion without the help
of knowledgeable persons. This opinion was expressed by
65% of investigators, 64% of prosecutors, 87% of intelli-
gence unit officers, 73% of judges, and 86% of advocates.
The overwhelming majority of respondents (78%) consider
it necessary to legislate the involvement of knowledgeable
persons (independent experts, specialists, reviewers, profes-
sionals in a particular field) to help evaluate the reliability
of the expert opinion.

The courts of Ukraine, due to the complexity of eval-
uating an expert opinion without the help of knowledge-
able persons, are forced to recognise the importance and le-
gality of independent review of expert opinions. Thus, the
Decision of the Supreme Court of Ukraine of 14.01.2021
in case No. 922/2216/18 noted that the courts' “failure to
consider” the review as evidence violates the adversarial
principle, and “the review is not inherently a repeated or
additional analysis, as it does not evaluate evidence. The
expert who provides the review evaluates, in particular,
the methods and completeness of the analysis, the logic
of the conclusion”. In the verdict of the Svyatoshinskyi
District Court of the city of Kyiv dated January 15, 2018
in case No. 759/846/17, it is indicated that according to
the results of the analysis of an independent review of the
expert opinion as written evidence, the court considered
the expert opinion No. 64/9/2016 unfounded, biased, and
inconsistent with the legislation of Ukraine®.

Thus, in Ukraine, the judicial practice of using re-
views of forensic experts' opinions is starting to develop.
Moreover, this practice is quite consistent with the ECtHR
decisions, which note that it can be difficult to challenge
a forensic report without the help of another expert in the
corresponding area of expertise, and in such cases, it would
be useful to review the expert opinion [32]. In particular, the
ECHR decision in the case of Borgers v. Belgium (Borgers
v. Belgium) dated 30.10.1991 stated that the parties to
the trial must be given the opportunity to get acquainted

with all the evidence and comment on it, to involve an
“independent representative of the national legal system”
to influence the court's decision™.

Therefore, to receive assistance in verifying the ob-
jectivity and reliability of the expert opinion, each party
to the proceedings must have the legal right to contact
the appropriate specialist. The specialist may present the
results of the analysis of the expert opinion in the form
of a written document — a review, consultation, analytical
note, expert opinion, etc. Such a document is not a source
of evidence, but if errors are found in the expert opinion
that affected the wording of the conclusions, it should be
considered by the investigator (court) and serve as a basis
for appointing a second or additional forensic analysis.
An additional forensic analysis may be assigned to verify
or clarify disputed information that the reviewer drew
attention to upon reviewing the expert opinion.

Legalisation of reviews of expert opinions will not
only reduce the number of investigative (judicial) errors, but
also prevent illegal actions of incompetent and dishonest
reviewers to provide biased reviews by publishing infor-
mation about them in the review text (last name, education,
academic degree, academic title, length of service and place
of work, etc.). It would also be appropriate to make provi-
sion for the possibility of cross-examination of the reviewer
and the executor of the reviewed expert opinion.

The importance of introducing independent review
of expert opinions is also confirmed by the fact that the
President of Ukraine issued Decree No. 837/2019%in which,
as urgent measures for the implementation of reforms, the
development and submission to the Verkhovna Rada of
Ukraine of a draft law on amendments to certain legislative
acts of Ukraine on the introduction of peer review of a fo-
rensic expert opinion and the introduction of a mechanism
for evaluating the quality of legal aid provided using peer
review. In compliance with this Decree, it would be correct
to supplement Part 1, Article 94 of the Criminal Procedural
Code of Ukraine® with the following text: “To help evaluate
the reliability of an expert opinion, it can be analysed
(reviewed) by a person who has the appropriate higher
education, scientific degree, and practical work experience
of at least 10 years in forensic examination. The results of
such an analysis do not constitute a source of evidence, but
are of an auxiliary (advisory) technical nature, cannot con-
tain an evaluation of the evidence or instructions on pro-
cedural decision to be made, but if errors are found in the

1. Criminal Procedural Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.
2. Resolution of the Supreme Court of Ukraine No. 922/2216/18. (2021, January). Retrieved from https://reyestr.court.gov.ua/

Review/94151198.

3. Judgement of the Sviatoshynskyi District Court of Kyiv No. 759/846/17. (2018, January). Retrieved from https://reyestr.court.gov.ua/

Review/71570540.

4. Decision of the European Court of Human Rights “Case of Borgers v. Belgium”. Application No. 12005/86. (1991, October). Retrieved

from http://hudoc.echr.coe.int/rus?i=001-57720.

5. Decree of the President of Ukraine No. 837/2019 “On Urgent Measures to Implement Reforms and Strengthen the State”. (2019,
November). Retrieved from https://www.president.gov.ua/documents/8372019-30389.

6. Criminal Procedural Code of Ukraine, op. cit.
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expert opinion that affected the wording of the conclusions,
it should be considered by the investigator (investigating
judge, court) and serve as a basis for ordering a second (ad-
ditional) expert examination or cross-examination of the
expert and the reviewer”.

Legalising reviews of expert opinions would also
allow the defence to independently gather information and
evaluate the reliability of the expert opinion as a source
of evidence, which, for its part, would reduce the number
of investigative (judicial) errors. The defence's lack of the
right to appeal against expert opinions leads to appeals to
the European Court of Human Rights, which in its decisions
has repeatedly noted cases of violation of the principle
of equality of arms, considering the difficulties faced by
clients upon trying to challenge the prosecution's expert
opinions. In particular, in the ECHR decision in the case
of Khodorkovsky and Lebedev v. Russia of 25.07.2013,
applications Nos. 11082/06 and 13772/05', it is indicated
that the court's rejection of reports of specialists made by
examining the expert opinions (without examining the objects
of forensic analysis), which constitute nothing more than
reviews of the expert opinions, is a violation of Article 6 of
the Convention (the right to a fair trial). The European Court
also believes that to effectively challenge expert opinions,
the defence party must be capable of providing alternative
expert opinions, and the domestic court's refusal to review
expert opinions in court violates the balance between the
defence and prosecution parties in the matter of gathering
and providing expert evidence and disregards the principle
of equality of arms.

CONCLUSIONS

Based on a comparative legal analysis of the legislation of
the countries of the Anglo-American legal system (USA,
Canada, Great Britain, Australia), continental (Italy, Germany,
Netherlands, Russian Federation, Ukraine), and Far Eastern
system (China), which regulate the procedure for evalu-
ating evidence, including expert opinions according to
the reliability criterion, it was established that in all these
countries, except Ukraine, an independent knowledgeable
personisinvolved with special knowledge in the correspond-
ing area of expertise. Such a person is obliged, orally or in
writing, to provide the court, jury, parties to the proceedings
and the victim (at their request) with their judgements
on the essence of the facts established by the expert,
the completeness of the analysis, the correctness of the

methods and techniques used by the expert, and the validity
of the conclusions. Contacting knowledgeable persons to
evaluate the objectivity, validity, completeness of expert re-
search helps establish the causality between the identified
features of the object of analysis and the fact that is subject
to establishment, and also gives grounds for determining
the affiliation, admissibility, reliability, and sufficiency of
the expert opinion as a source of evidence. The involvement
of knowledgeable persons to help evaluate the expert opin-
ions is associated with the fact that scientists have proven
the presence of errors in expert opinions, which served as
the basis for making unfair procedural decisions (even
regarding death sentences). If the opinions of an officially
appointed expert and an independent expert or reviewer
differ, the court cross-examines them to form an unbiased
objective opinion regarding the expert opinion. To exercise
the rights of individuals to fair justice, it would be advisable
to introduce such a procedure for evaluating the reliability
of expert opinions in Ukraine.

Generalisation and analysis of the results of the
survey conducted among investigators, judges, employees
of operational units, prosecutors, and lawyers demonstrated
that these persons are incapable of evaluating the reliability
of the expert opinion without the help of knowledgeable
persons with special knowledge in a particular area of
expertise. The overwhelming majority of these individuals
support the introduction of amendments to the procedural
legislation of Ukraine regarding the possibility for par-
ticipants in criminal proceedings and victims to attract
knowledgeable persons to help evaluate the reliability of
expert opinions.

To normalise the procedure for evaluating the reli-
ability of expert conclusions by reviewing them by knowl-
edgeable persons from the same field of knowledge, it is
considered appropriate to introduce the necessary changes
to the procedural legislation of Ukraine. At the same time,
such a review cannot serve as a source of evidence, but only
has an auxiliary (advisory, technical) nature. The review
cannot contain an evaluation of the evidence or a reviewer's
judgement regarding the procedural decision to be made
by the procedural person. If errors are found in the expert
opinion that affected the wording of the conclusions, the
review should be considered by the investigator (investi-
gating judge, court) and serve as a basis for assigning a
second (additional) expert examination or conducting a
cross-examination of the expert and the reviewer.
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Amnppiii Bikropouy JlyxneBnu

Kageopa yusinbno-npasosux oucyuniin
Bonuncekutl nayionanenuii ynieepcumem imeni Jleci Yxpainku
Jhyyvk, Vkpaina

Haraunis BonogumupiBaa Kapnincbka

Kagedpa kpuminanvnoeo npasa i npoyecy
Bonuncwvkutl nayionaneHuil yHieepcumem imeni Jleci Yxpainxu
Jhyvk, Vrpaina

Ipuna BiktopiBna HoBocan

Kageopa yusinono-npasosux oucyuniin
Bonuncoekuti nayionanenuii ynieepcumem imeni Jleci Ykpainku
Jhyyvk, Yrpaina

®ITOCAHITAPHA EKCITEPTU3A: AOCBIA YKPATHI TA
MIKHAPOJAHI CTAHAAPTU

AHOTaNiA. YV cmammi Odocniddcyemocsi 0ocsio Vkpainu y nposedenni @imocanimaproi excnepmusu HA OCHOGI
MIdICHApOOHUX cmanoapmis. byno 3aseneno, wo Yxpaina mae po3podumu Hu3Ky npoexkmis HayioHanibHo20 3aKOHO0ABCMEA
Y eanysi KapaumuHy md 3aXucnmy poCiuH, siki 0yoyms adanmogami 00 3axonooasecmea E€eponelicvkoco Coiozy ma
00HOYACHO 8i0nogidamumyms eumozam Mixcnapoonoi konsenyii npo 3axucm pocaun. Y yiu eanysi Yxpaina eorce
4acmKoB0 30IUCHULA OesiKi CMPYKMYpHI pepopmu y himocanimapnomy cekmopi, ane yi npoyecu eumazaions ROCMiuHol
0epoHcagHOl NIOMPUMKU MA 3A0XOUEHHSL, MIJCHAPOOHOL KOOPOUHAYIL, WO CRPUSIMUME POZGUMKY CLTbCOKO20 20CNO0APCMEA
3aeanom. Taxa xoopounayis modice 30iUCHIOBAMUCS HACAMNePed Y PAMKAX MINCHAPOOHUX VHIBEPCANbHUX OPeaHi3ayiil
6 cucmemi OOH, 30xpema 6 pamxax @AO. byno naconoweno, wo 3axon Yrpainu Ne 2501-VIII «Ilpo enecenmnsi 3min
00 0esKUX 3aKOHO0A8UUX aKkmie YKpainu wo0o 6pecyio8anHs NPOSEOeHHs. OEIKUX (DImOoCaHimapHux npoyeoypy
Habpae uunnocmi 2 nomoeo 2019 poky. Ceped nosossedenb — HAOaHHs NPAsa HA 30IUCHEHHS eKCNePMHOL eKcnepmusu
npueamMHUX 1a00pamopitl, HO8i MepMIHU Y 2ay3i KapanmuHry pociun i cmeopennst Peecmpy sudanux ¢himocanimaprux
cepmuchikamis. 3pobieHo BUCHOBOK, WO 6 OaHUL YaC YKpaina akmusHO 3aCmOoCO8Ye MINCHAPOOHI cmandapmu, Oepe
yuacmo y ix po3pobyi ma peecmpye o@QiyitiHi nepexiaou MINCHAPOOHUX CMAHOApmie 3 QIMmocaHimapHux 3axoois.
Pospobra nayionanehux i 3acmocyanns MidfCHaApOOHUX CMAHOAPMIG, SIK KIIOY0B020 YUHHUKA CMEOPEHHS CUCHeMU
SAKOCMI 6 2ay3i KaApaHmuuy POCIUH, He Jiuwe 3abe3neyye nosHe 6UKOHanHs YKkpainoio ceoix 30006 sizans 3a MK3P
ma CD3, yzeo0ocyiouu imocanimapmny Oesnexy excnopmo8anux KApAHMUHHUX GAHMANCIE, alle U MAKoNC NiOGUYYE
KOHKYPEHMOCHPOMOICHICb YKPATHCOKUX POCTUHHUX NPOOYKMIE Ha c8imosomy punky. Lle cmeopioc nozumueHuil imiodnc
Vkpainu sax naditinoco mopeosoeo napmmuepa, akull He NOPYULYe GUMO2 THUUX KPAIH [ 2apanmye 6i0n0GiOHICMb IKOCMI
npooykyii, himocanimapuux npoyeoyp MidDCHApoOHO susHanum cmanoapmam. Tomy 0ns keanighikosanux pimocanimaphux
eKcnepmu3 nepCneKmueHUM HANPIMKOM NOGUHEH OVMU MeXAaHizM 2apaHmyeanusi 6i0N0GIOHOCMI HAYIOHATbHUM md
MIICHAPOOHUM CIMAHOAPMAM, BHECEHHSL 3MIH 00 3AKOHOOABCMEA, 3ANPOBAONCEHHS eheKMUBHUX NOKAPAHb 30 NOPYULEHHS
npasui ma nopsiOKy nPo8eoeHHst (PimocanimapHux eKCnepmu3s

KuruoBi ciioBa: ghimocanimapmi npoyedypu, (imocanimapHuil KOHmMpoib, MidicHapoori cmandapmu, Ceimosa opeanizayis
mopeieni, MiochapoOna KoH8eHYis NPO 3aXUCT POCIUH
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PHYTOSANITARY EXAMINATION: UKRAINE EXPERIENCE AND
INTERNATIONAL STANDARDS

Abstract. Thearticle explores Ukraine s experience in conducting phytosanitary expertise based on international standards.
It was stated that Ukraine should develop a series of draft in national legislation in the field of quarantine and plant
protection, which would be adapted to the legislation of the European Union and at the same time meet the requirements
of the International Plant Protection Convention. In this area, Ukraine has already partially implemented some structural
reforms in the phytosanitary sector, but these processes require continued state support and encouragement, international
coordination that will facilitate the development of agriculture in general. Such coordination can be undertaken primarily
in the framework of international universal organisations within the UN system, in particular within FAO. It has been
emphasised that Law of Ukraine No. 2501-VIII “On Amendments to Certain Legislative Acts of Ukraine on Regulation
of Some Phytosanitary Procedures” came into force on February 2, 2019. Among the innovations are the granting of the
right to carry out expert examination to private laboratories, new terms in the field of plant quarantine and the creation
of the Register of Phytosanitary Certificates issued. It has been concluded that Ukraine is currently actively applying
international standards, participating in their development and registering official translations of international standards
for phytosanitary measures. Developing national and applying international standards, as a key factor in creating a
quality system in the field of plant quarantine, not only ensure full fulfilment by Ukraine of its obligations under the IPPC
and SPS, agreeing on the phytosanitary safety of exported quarantine cargoes, but also increase the competitiveness of
the domestic vegetal products in the world market. This creates a positive image of Ukraine as a reliable trading partner
that does not violate the requirements of other countries and guarantees the conformity of product quality, phytosanitary
procedures to internationally recognised standards. Therefore, for qualified phytosanitary examinations, the mechanism
of guaranteeing compliance with national and international standards, amending legislation, introducing effective
penalties for violation of the rules and procedure for conducting phytosanitary examinations should be a promising area

Keywords: phytosanitary procedures, phytosanitary control, international standards, World Trade Organisation, International
Plant Protection Convention

INTRODUCTION

Membership of Ukraine in international organisations, in
particular in the World Trade Organisation (hereinafter —
the WTO), the International Convention for the Protection
of Plants (hereinafter — the IPPC), the Food and Agriculture
Organisation of the United Nations (hereinafter — the
FAO), provides for mandatory observance of the basic
principles and requirements in the field of quarantine and
plant protection at the international level. In view of this,
the State Consumer Service of Ukraine is actively working
on the harmonisation and adaptation of national phytosan-
itary legislation to international norms and standards.

Accordingly, the requirements for the level of work of the
National Organisation for Quarantine and Plant Protection
are increasing. Ukraine needs to develop a series of draft
national legislation in the field of quarantine and plant
protection, which would be adapted to European Union
legislation and at the same time meet the requirements of
the International Plant Protection Convention.

It is worth noting that Ukraine has partially im-
plemented some structural reforms in the phytosanitary
sector, but these processes require constant state support
and stimulation, international coordination, which will
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contribute to the development of agriculture in general.
Such coordination can be undertaken primarily in the frame-
work of international universal organisations within the
UN system, in particular within the FAO. FAO's technical
assistance, on the other hand, will enhance international
phytosanitary cooperation between national quarantine
and plant protection organisations. Thus, the revised In-
ternational Standards on Phytosanitary Measures (ISPM)
were adopted at the 13™ session of the Commission on
Phytosanitary Measures (2018): ISPM No. 5 — Glossary
of Phytosanitary Terms; ISPM No. 6 — Supervision; ISPM
No. 15 — Wood Packaging Regulation in International
Trade (Appendix 1 — Approved Wood Packaging Ap-
proaches (2018) and Appendix 2 — Sign (Marking) and
its Use (2018)); ISPM No. 42 — Requirements for the use
of temperature treatments as phytosanitary measures [1].
Ukraine has also participated in the discussion and adoption
of these standards. These standards are actively used by
both quarantine and plant protection professionals and
manufacturers to ensure that their products comply with
international phytosanitary legislation. In addition, on
February 2, 2019, Law of Ukraine No. 2501-VIII “On
Amendments to Certain Legislative Acts of Ukraine Regulating
the Implementation of Some Phytosanitary Procedures™
came into force. Among the innovations are the granting
of the right to carry out expert examination to private
laboratories, new terms in the field of plant quarantine and
the creation of the Register of Phytosanitary Certificates
issued®. The updated Act introduced a number of terms: arbi-
trage, recess, visual inspection, laboratory, pooled sample,
review, party, medium trial, safe deposit box, etc. In partic-
ular, this Law stipulates that in some cases there may be a
visual check when phytosanitary examination (i.e. analysis)
is not carried out. And pest detection products are only
examined using a magnifying glass, binoculars or a micro-
scope. The concept of phytosanitary laboratory has also
expanded. From now on, it is an institution of any form
of ownership authorised by a public authority to carry out
appropriate examinations and analysis.

According to the Law?, private laboratory specialists
were granted the right to carry out plant phytosanitary
examination. However, only exporters can use these services.
The owner of the cargo can choose in which laboratory to
carry out an analysis — public or private. In order to use
the services of a private laboratory, the exporter must
inform the regional representatives of the State Consumer
Service of Ukraine about: transport, cargo, date and time
of the beginning of the analysis by specialists of a private
laboratory. The fact is that a private laboratory can carry
out the analysis on its own, but the state representative must
monitor the sampling and inspection of a cargo. Then the

samples are packed in safe packages, the state phytosanitary
inspector signs the act on the sampling, so the products are
sent for examination. Phytosanitary examination report is
valid for 14 days.

The Law* also provides for the creation of an
electronic register of phytosanitary laboratories. Access to
the list will be open and public. Itis planned that the Register
of Phytosanitary Laboratories will include information on:
the name and address of a phytosanitary laboratory with
indication of the validity of its accreditation certificate;
number and date of issue of the phytosanitary examination
report (analysis). The state phytosanitary laboratories will
automatically enter there. In addition to the electronic reg-
ister of laboratories, a list of phytosanitary certificates is
also planned. It will include information on exporters or
producers of products, the volume of products produced,
the date of issue of the phytosanitary examination report
and the date of issue of the certificate itself.

Recently, a lot of scientific developments have been
devoted to the problems of peculiarities of conducting
various examinations, in particular commodity, sanitary-
hygienic, veterinary-sanitary, ecological and customs exam-
inations of goods in general and food products in particular.
Many scientists and researchers study the methodology
and technical features of expertise procedure, in particular,
V.A. Makarov, V.P. Frolov, M.F. Shuklin, A.O. Kunakov,
I.G. Seryogin, G.A. Talapov et al. Special attention should
be paid to the scientific developments of V.I. Khomenko,
V.L Shablii, N.K. Oksamitny, G.N. Kruglyakov, who have
improved the methods and methods of performing exam-
inations. V.V. Vlasenko, R.Y. Kravtsov, V.I. Khomenko
and others in their studies considered the procedure of
documentation preparation and discussed the effectiveness
of expertise procedures. 1.V. Gushchuk, E.G. Slautenko
study the issues of water and air pollution, which directly
affects the efficiency of crops. At the same time, the issues
of substantiation and modern peculiarities of exactly
phytosanitary examinations procedure deserve due attention.

The aim of the article is to consider and analyse
the necessity of designation and peculiarities of carrying
out phytosanitary examinations in modern conditions
in Ukraine on the basis of international experience and
international standards.

1. ANALYSIS OF ORGANISATIONS DEALING
WITH PHYTOSANITARY EXPERTISE

Standardisation covers most areas of human activity. The
WTO Agreement on the Application of Sanitary and Phy-
tosanitary Measures (SPS Agreement) places particular em-
phasis on the role of international standards in establishing
a multilateral system of rules and requirements governing

1. Law of Ukraine No. 2501-VIII “On Amendments to Certain Legislative Acts of Ukraine Regulating the Implementation of Some

Phytosanitary Procedures”. (2018, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2501-19.

2. Ibidem, 2018.
3. Ibidem, 2018.
4. Ibidem, 2018.
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the development, adoption and application of sanitary and
phytosanitary measures to minimise their environmental
impact. Thus, Article 3 of the SPS Agreement refers to
international standards':

1) in order to harmonise sanitary and phytosanitary
measures on a broader basis, members should base their
sanitary and phytosanitary measures on international stan-
dards, recommendations, if any, unless otherwise provided
in this Agreement, and in particular in paragraph 3;

2) sanitary or phytosanitary measures that are consis-
tent with international standards, recommendations, are
necessary for the protection of life or health of humans,
animals or plants and do not contravene the relevant provi-
sions of this Agreement and GATT 1994.

Of particular importance is paragraph 2 of Art. 3
of SPS agreements®. Taking into account the text of the
preamble, the Agreement contains a direct reference to the
standards developed by these organisations. The SPS Agree-
ment establishes the rights of members to take the sanitary
and phytosanitary measures necessary to protect the life or
health of humans, animals or plants, which may be different
from the standards set out in the Codex Alimentarius [2].
However, such a presumption is established: measures based
on international standards meet the requirements of the
WTO provisions, which may serve as a basis for protection
in the event of a dispute [3]. This de facto speaks of the special
status of the Codex Alimentarius Commission standards [2].

Also in 1952, a global instrument for the harmoni-
sation of phytosanitary measures in commercial activities
was created — the already mentioned International Plant
Protection Convention (IPPC)’, the secretariat of which
oversees the development of IPPC. The IPPC activities, to
which 177 countries have now joined, are part of the UN’s
global program on food and agriculture for plant quarantine
policies and technical assistance. The main body of the Con-
vention is the Commission on Phytosanitary Measures (CPM)*,
whose function is to approve international standards for
phytosanitary measures.

The Regional Plant Protection and Quarantine Or-
ganisation (RPPQO) is an intergovernmental organisation
that acts as the Coordinating Body of national quarantine
and plant protection organisations at the regional level.
There are now ten RPPQOs, but the development of regional
standards is carried out by the following organisations: the
European and Mediterranean Organisation for Quarantine
and Plant Protection, whose standards cover phytosanitary
regulations and plant protection products against pests;
The North American Quarantine and Plant Protection
Organisation, standards designed to protect agricultural,
forestry and other plant resources; The South Cone Regional
Phytosanitary Committee (COSAVE), which regulates plant

protection issues of particular interest to Member States.

Some issues of standardisation in the field of plant
quarantine are also addressed by the International Organi-
sation for Standardisation (ISO), created in 1946 by 25 nation-
al standardisation organisations. Its purpose is to promote
the development of standardisation worldwide to facilitate
international trade and mutual assistance, as well as to
enhance cooperation in the fields of intellectual, scientific,
technical and economic activities. Ukraine has been a full
member of ISO since 1993. Member of the Committees:
CASCO, STACO, INFCO. A national committee member
of the DEVCO, REMCO, COPOLCO. 25 TCs of the State
Standard of Ukraine cooperate with 96 TCs and ISO PCs.
Ukraine is actively involved in the work of the joint TC
ISO/IEC STK1 “Information Technology”, which was es-
tablished in 1987.

2. FEATURES OF PHYTOSANITARY
EXAMINATION IN UKRAINE

Ukraine actively applies international standards, partic-
ipates in their development and registers official transla-
tions of international standards on phytosanitary mea-
sures. International Phytosanitary Standards cover a range
of issues — the phytosanitary certification system, phy-
tosanitary risk analysis, invasive alien species and pest
control, and many other elements necessary for the effective
functioning of the phytosanitary control system any country.

In addition, in recent years, information systems
(technologies) in many countries have become increasingly
widespread in agriculture that help producers manage tech-
nological processes competently, with the least risk. They
are used in all fields of agricultural production, including in
the field of plant protection. Phytosanitary, agroecological
and economic diversity forces a large amount of informa-
tion to be analysed when making decisions. In this case, it is
no longer enough to only the monitor biological objects —
their diagnosis and assessment of the intensity of de-
velopment. In the conditions of multifactoriality of the
analysed processes and multivariate decisions, not only
phytosanitary diagnostics of diseased plants, but also their
phytosanitary expertise is required. According to Art. 13 of
the Law of Ukraine “On Plant Quarantine™, phytosanitary
examination of regulated objects is carried out in order to
find and/or identify regulated pests.

Phytosanitary examination is a system of phytosan-
itary, agroecological and agrometeorological observations
and analysis, which allows to evaluate the current phy-
tosanitary situation and to predict its development, includ-
ing crop losses. Phytosanitary examination is provided by
the central executive body, which implements the state
policy in the field of plant quarantine, in accordance with

1. Agreement “On the Application of Sanitary and Phytosanitary Measures”. (1994, April). Retrieved from https://zakon.rada.gov.ua/

laws/show/981 006#Text.
2. Ibidem, 1994.

3. International Plant Protection Convention. (2006, January). Retrieved from https://zakon.rada.gov.ua/laws/show/995 805#Text.

4. Ibidem, 2006.

5. Law of Ukraine No. 3348-XII “On Plant Quarantine”. (1993, June). Retrieved from https://zakon.rada.gov.ua/laws/show/3348-12.
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international standards, instructions and recommendations.
According to L. Baydakova, S. Naumenko, I. Baydakova [4],
phytosanitary examination is an integral part of the state
system of phytosanitary control in Ukraine. It is a set of
measures aimed at protecting the territory and health of the
population of Ukraine from the penetration from abroad of
quarantine facilities, which can cause significant damage
to the national economy of Ukraine.

The important principle of external plant quarantine
is the prevention of the importation of quarantine pests to
Ukraine. Many years of practice show that during phytosan-
itary control at border crossing points harmful organisms
that are not present in the territory of our country are
often found. Thus, during the period from 17.08.2019 to
12.09.2019, in the process of monitoring and inventory of
old quarantine organisms, state phytosanitary inspectors
found limited quarantine organisms in Ukraine, in particular:

American white moth (Hyphantria cunea Drury): in
the Kirovograd region (in one area) on an area of 7 hectares;
in the Odessa region (in six districts) on an area of 76.45 ha;
in the Ternopil region (in one district) on an area 0of 0.2 ha; in
the Kharkiv region (in four districts) on an area of 1.99 ha.
Western corn rootworm (Diabrotica virgifera virgifera Le
Conte): in the Volyn region (in six districts) on an area of
283.94 ha; in the Transcarpathian region (Beregovo and Chop)
on an area of 15 hectares; in the Ivano-Frankivsk region (in
one district) on an area of 215.25 ha; in the Odessa region
(in four districts) on an area of 329 hectares. Potato scab
(Synchytrium endobioticum (Schilbersky) Percival): in
the Ivano-Frankivsk region (in two districts) on an area of
21.945 ha; in the Lviv region (in one district) on an area of
16.64 ha.

Golden potato nematode (Globodera rostochiensis
(Wollenweber) Behrens): in the Volyn region (in one area)
on an area of 2.94 ha; in the Ivano-Frankivsk region (in one
district) on an area of 0.81 ha; in the Lviv region (in one
district) on an area of 16.67 ha; in the Chernihiv region (in
one district) on an area of 10.92 ha. Ragweed (Ambrosia
artemisiifoliaL.): in the Volynregion (in one area) on an area
0f 0.97 ha; in the Transcarpathian region (in three districts
and three cities) on an area of 0.996 ha; in the Kirovograd
region (in eight districts) on an area of 203.46 ha; in the
Lviv region (in two districts) on an area of 0.98 ha; in the
Mykolaiv region (in 16 districts) on an area of 1044.906 ha;
in the Odessa region (in seven districts) on the area of
720.9 hectares; In the Rivne region (in 14 districts) on an
area of 89.83 ha; in the Ternopil region (in two districts) on
an area of 13.96 ha; in the Kharkiv region (in 16 districts)
on an area of 307.976 hectares; in the Kherson region (in
15 districts) on an area of 807.97 hectares; in the Chernihiv
region (Nizhyn) on an area of 1.025 hectares.

Cuscuta campestris (Cuscuta sampestris Yunck.): In
the Kirovograd region (in three districts) on an area of 0.211 ha;
in the Odessa region (in one district) on the area of 3.54 ha;
in the Kharkiv region (in nine districts) on an area of 5.541 ha;
in the Kherson region (in one district) on an area of 46 ha.
Russian knapweed (steppe) (Acroptilon repens L.): in the
Kherson region (in one area) on an area of 2.5 ha. Cenchrus

(Cenchrus longispinus Fernald.): In the Kherson region (in
one area) on an area of 2 ha [5]. These data indicate that the
responsible link in the system of quarantine measures is the
additional establishment of phytosanitary status of imported
goods also at enterprises, since preventing the introduction
into the country of quarantine organisms is easier and
cheaper than localising and eliminating the outbreak of
the pest. The State Plant Quarantine Service of Ukraine
is responsible for protecting the territory of Ukraine from
the penetration and spread of quarantine pests. Quarantine
inspections of quarantine cargo by quarantine inspectors
and laboratory examination of samples constitute a single
interconnected process. Quarantine phytosanitary control
starts from the State border of Ukraine.

The necessity for phytosanitary expertise by control
bodies depends on the direction and method of moving the
controlled goods. As a general rule, a state phytosanitary
inspector is authorised to detain for inspection and exam-
ination controlled goods that are imported without a permit
for phytosanitary control. In particular, in the absence of
the carrier of the International Phytosanitary Certificate of
the country of export, the cargo, in agreement with the State
Food Safety and Consumer Protection Service, may be
detained for issuing a quarantine permit with preliminary
examination and examination. If the transported goods
have not been inspected during their movement across the
state border, they will be subject to phytosanitary examina-
tion in the customs territory of Ukraine.

However, before the examination, the care of plant
products and other quarantine materials is possible. It is
proved practically that the speed and reliability of laboratory
examination to determine the presence and species compo-
sition of pests, pathogens and weeds in the test material,
the correct assessment of their potential dangers and the
economic importance of quarantine measures depend on
the detail of the development and skilful use of quarantine
care. Laboratory examination of sub-quarantine materials
covers: carrying out analyses for the detection of pests,
plant pathogens, seeds of dangerous weeds. It consists of
the following stages: entomological, mycological, bac-
teriological, phyghelminthological, virologic and weed
herbage; determination of species belonging to the detected
harmful organisms; the conclusion of the specialists of the
laboratory on the potential danger of harmful organisms and
the introduction of phytosanitary measures in their control.
The results of the examination of each sample, carried out
depending on the complexity of the analysis by laboratory
specialists or inspectors, determine the phytosanitary status
of the entire consignment and recommend certain phy-
tosanitary measures [6]. Phytosanitary examination is
carried out directly by phytosanitary laboratories, which
are located in every region of Ukraine. Functional flowchart
of phytosanitary examination covers four main stages: [ —
diagnostics of dangerous harmful objects; Il — phytosanitary
monitoring; [II — examination of phytosanitary risks; IV —
decisions making about plant protection [7].

National plant protection organisations, carrying
out phytosanitary risk analysis (hereinafter referred to as
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PRAS), should rely on biological and other scientific and
economic data in accordance with relevant ISPMs'. When
performing PRAs, it is also necessary to consider the
threats to biological diversity that result from the impact on
plants. It is the latest advances in science, technic and tech-
nological advances in electronics and information technol-
ogy that allow to quickly receive and analyse any amount
of necessary information. Express methods of diagnostics
of harmful microorganisms (express test systems, computer
diagnostics, etc.), field microcomputers, automatic weather
stations, satellite navigation systems, electronic data ware-
houses, operational satellite weather maps, geo-information
phyto-landscape maps, etc. are now widely available.

The most difficult and responsible stage of adapta-
tion of such systems is the examination of phytosanitary
risks. It is based on mathematical, logical, empirical or
other modelling of the processes of development and spread
of harmful organisms and their loss of harvest against the
background of difficult agroecological conditions. Model-
based algorithms are the basis for creating computer pro-
grams and decision-making systems for plant protection.
In the process of performing each stage of phytosanitary
examination, many indicators are considered and analysed.
For example, when examining cereals affected by only
one disease, it is necessary to take into account about
ten factors, and in a comprehensive assessment of the
condition of all damaged objects (diseases, pests, weeds),
their number will be much larger.

Modern advances in information technology (Big
Data technologies) make it possible to quickly analyse any
volume of information. Today, many countries have de-
veloped and are using a variety of decision support systems
to manage the protection of agricultural crops, including
cereals, from harmful organisms. For example, in Germany,
the ProPLANTExpert system has been developed for man-
aging crop protection and operates on the basis of the In-
ternet. It uses information obtained from automatic weather
stations. In addition, the user enters into the system the
phase of plant development, the intensity of the disease, as
well as a list of fungicides and growth regulators (if possible).
The user receives recommendations on which preparation
to process and in what time frame.

A DESSAC system has been set up in England to
support decision-making to protect crops from disease. The
system is installed on the user’s computer. At program start-up,
system users automatically receive meteorological infor-
mation (current and prior period) from nearby meteorological
stations, enter agroecological data, the degree of disease
development and spread, and the cost of the fungicide.
The program uses mathematical models that mimic the
appearance and development of a plant, the development
of the disease, the potential loss of a crop because of the
disease, and the effectiveness of various fungicides. Control

components such as variety selection, date of treatment,
fungicides and consumption rates are recommended [8].
In the Netherlands, Dacom company has developed
PLANT-Plus. The model used by the system takes into
account information on plant status, disease development,
preliminary and prognostic weather conditions (local). It
advises when and how to treat fungicides [9].

In the United States, MoreCrop system operates to
manage protection of wheat and barley against disease in the
Northwest Pacific. It is designed for thirty plant diseases that
are spread throughout the United States and in individual
regions. Factors that influence the development and harm-
fulness of the disease, the effectiveness of protective mea-
sures and their economic feasibility are taken into account
for decision making. In total, 11 factors are analysed [10].

In Denmark, the Landbrugsinfo system has been
developed and maintained to help farmers make operational
decisions (using the Internet) to grow field crops, consid-
ering agro-meteorological and phytosanitary situations. In
addition to phytosanitary recommendations for protection
against diseases and pests, it provides advice on fertilisers,
irrigation and other methods of plant growing [11].

However, many of the systems currently in use are
commercial. Users acquire or pay for software on their
computers on the Internet. For Ukraine, the use of decision
support systems for the protection of, for example, cereals
based on phytosanitary expertise is particularly significant.
Phytosanitary security of any state means the protection
of its territory from the risks that arise in the event of
the penetration, spread and mass reproduction of pests,
diseases of plants and weeds. The latter poses a real danger
and can cause significant economic losses in a very short
time. It is known that, as a result of pest activity, national
agricultural producers lose more than 30% of their gross
harvest annually [12].

CONCLUSIONS

Developing national and applying international standards,
as a key factor in creating a quality system in the field of
plant quarantine, not only ensure full fulfilment by Ukraine
of its obligations under the IPPC and SPS, agreeing on the
phytosanitary safety of exported quarantine cargoes, but
also increase the competitiveness of the domestic vegetal
products in the world market. This creates a positive image
of Ukraine as a reliable trading partner that does not violate
the requirements of other countries and guarantees the
conformity of product quality, phytosanitary procedures to
internationally recognised standards. Therefore, for qualified
phytosanitary examinations, the mechanism of guarantee-
ing compliance with national and international standards,
amending legislation, introducing effective penalties for
violation of the rules and procedure for conducting phy-
tosanitary examinations should be a promising area.

1. ISPM No. 1. Phytosanitary Principles of Quarantine and Plant Protection and Application of Phytosanitary Measures in International
Trade. (2006). Retrieved from https://gudpss-zp.gov.ua/post/16/1.pdf.
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Kadgheopa kpuminanvroeo npasa ma npoyecy
Xmenvnuywxuil ynieepcumem ynpaeuinns ma npasa imeni Jleonioa FO3vko6a
Xwmenvnuyvkuil, Yxpaina
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Kagheopa kpuminanicmuunoeo sabesnevenns ma cyoosux eknepmu3
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IOpiit Muxosaiiosuna Typosenn

Kadgheopa kpuminanvnoeo npasa ma npoyecy
Xmenvuuysbkuil yHisepcumem ynpaeiinta ma npaea imei Jleonioa IO3vrosa
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Cepriii I'puroposuy BosikoTpyo

Kadgheopa kpuminanvroeo npasa ma npoyecy
Xmenvruyvkuil ynisepcumem ynpaeiinus ma npasa imeni Jleonioa FO3vrosa
XmenvHuysvkuil, Yxpaina

Ouexcanap €prenosny OcramneHko

Kagpeopa npasa i nyoniunoco ynpasininns

Binnuyvkuii depoicasnuil nedacociunuil ynieepcumem imeni Muxaiina Koyroouncorkoeo
Binnuys, Yxpaina

CYTHICTD ITOHSTTS BE3ITOPAAHOI'O CTAHY OCOBMU SIK BAJXK/AVMBA
CKAAAOBA ITIA YAC PO3CAIAYBAHHSI 3104YIHIB

Awnorauis. Cyuacna npasosa 6aza nonpu 03HaueHHs 6E3NOPAOHO20 CMAHY Y GIONOGIOHUX HOPMAX KPUMIHAILHORZO,
AOMIHICMPAMUEHO20, YUBLILHO2O 3AKOHOO0ABCEA, He 0d€ GION0GIOI HA NUMAHHSA, WO came CIi0 PO3yMImu nio maxkum
CManoMm, yepes iocymuicmos OyOb-AKux 3apikcoganux 6 it smicmi euznavenb abo miymaierv ybo2o nousmms. Came
YUM GUHAYEHA AKMYAIbHICMb memu 00CaiodxcenHs. Memoio naykosoi cmammi € po3pobra maymavenusi 6e3nopaoHoco
abo iHWo20 Hebe3neuHo2o OJisl HCUMMS CMAHY, 3 NOOANbULOI0 MOICIUBICIIO GIONOBIOHO20 VYOOCKOHANEHHS YUHHO2O
3akonodascmea Yxpainu. IIposionum memooom O0CHIONCEHHS GUCTYNAE MemOO NOPIGHAIbHO-NPABOBO2O aHanizy. Y
cmammi 30IUCHEHO aHai3 HAAGHUX Y IOPUOUYHUX MA HAYKOBUX OJHCEPeNax SUHAYEHb NOHAMMS 6€3N0PAOH020 CMAHY
ocobu. 3a pezyrbmamamu nposedeno2o O0CHIONCeH s, NPEOCMABLEHO ABMOPCHKY NOZUYII0 U000 CYMHOCTI NOHSIMMS
be3nopaonoco cmany. I0enmudikoeano npudunHu, AKI MOJNCYMb GUCMYNAMU YUHHUKAMU OE3NOPAOH020 CMAHY.
Hazonowyemscsi, o 6esnopadnuii cman 0coou, 3a NeGHUX YMO8, MOANCE MPAHCHOPMYBAMUCS 8 Hebe3neyHUll Cman ocoou,
VHACTIOOK K020 ICHYE 3a2p03a NOPYUIEHHSL NPas 2POMAaosin. Aemopu podusims GUCHOBOK, W0 6e3NOpaAOHUL CMaH — ye He
MinbKU QI3ULHUL YU RCUXIYHULL CMAH, Y AKOMY MOdice nepedysamu ocoba, a i Qizionociunutl cman (ncuxo@izionoiunuii),
5K 1020 YUHHUK, GUCIMYNAE CKAA0080I0 3micnmy 6e3nopadnozo cmany. l1oenmugixayis obcsey i smicmy npas epomaosi,
SKI nompeOyioms 308HIUNL020 3a0e3neduentss uepe3 nepedy8ants 6iONOBIOHUX 2POMAOSIH, B0J00LILYIE YUX Npag y
0e3nopadHomy abo iHuoMY Hebe3NeUHOMY OISl HCUMMSL CIMAHL, uje O0HE 3a60aHHS BUPIUUEHHS IKO20 NONEPEOHbO NOMpedye
3’acyeannsi cymmocmi 0e3nopadnoeo cmany abo cymiocnux cmanie. Ha ocnoei nposedenoeo ananizy 3anponoHo8amno
ABMOPCHKE BUZHAYEHHS NOHAMMS OE3N0PAOHO20 CMAHY, A4 MAKONIC BUSHAYEHO 1020 0COOIUBOCMI

KorouoBi ciioBa: nebesneunui cmaw, nopyulents, 3a6e3neuents, npasa spomaosii
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THE ESSENCE OF A HELPLESS STATE OF A PERSON AS AN IMPORTANT
COMPONENT IN THE INVESTIGATION OF CRIMES

Abstract. The modern legal framework, despite the definition of a helpless state in the corresponding provisions of
criminal, administrative, and civil legislation, does not answer the question of what exactly should be understood by such
a state due to the lack of any definitions or interpretations of this concept. This determines the relevance of this study. The
purpose of this study is to develop an interpretation of a helpless or other life-threatening condition, with the subsequent
possibility of the corresponding improvement of the current legislation of Ukraine. The leading method of research is the
method of comparative legal analysis. The study analyses the definitions of the concept of a helpless state of a person
available in legal and scientific sources. Based on the results of the study, the author s position on the essence of the
concept of a helpless state is presented. The causes that can act as factors of a helpless state are identified. It is noted that
the helpless state of a person, under certain conditions, can transform into a dangerous state of a person, as a result of
which there is a threat of violation of citizens’ rights. The authors conclude that a helpless state is not only a physical or
mental state in which a person can be located, but also a physiological state (psychophysiological), as its factor, acts as
a component of the content of a helpless state. Identification of the scope and content of the rights of citizens in need of
external security due to the presence of the relevant citizens, owners of these rights in a helpless or other life-threatening
state, another task of solving which requires prior clarification of the essence of the helpless state or related states. Based
on the analysis, the authors propose an original definition of the helpless state, as well as determine its features

Keywords: dangerous condition, violation, security, citizens 'rights

INTRODUCTION

The concept of a helpless state is used by the legislator in ~ Therewith, the correct identification of the essence of a help-
many regulations, but the greatest attention is paid to it in  less state, according to the authors, is also quite important
the criminal legislation of Ukraine. That explains the fact  for the forensic science and for the performance of direct
that most modern scientists refer the term “helpless state”  functional duties by officials of pre-trial investigation bodies,
to the category of criminal law concepts, in connection  because:

with which they have carried out and are developing various 1) the current version of the Criminal Code of Ukraine'
problems related to the being of victims in a helpless state.  does not contain an interpretation of such a state;

1. Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.
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2) in order to clarify the circumstances of criminal
actions related to the use of the helpless state of a person,
their exact qualification, collection, evaluation, research,
and use of evidence, it is vital to establish the exact defini-
tion of this term.

Furthermore, in the legislation of Ukraine, which
regulates the activities of individual state authorities, the
concept of a helpless state occupies a separate place, and
is quite important, because the correct identification of a
helpless state is interrelated with the proper performance of
official duties by the relevant authorised persons of some
state authorities, which achieves the performance of tasks
defined for these bodies. In the context of the above, first
of all, this refers to the functioning of those state bodies
whose competent component makes provision for ensuring
the implementation of citizens’ rights, protecting them
from any encroachments, as well as restoring them in case
of violation, including for persons in a helpless state.

However, the modern legal framework, despite the
definition of a helpless state in the corresponding provisions
of criminal, administrative, and civil legislation, does not
answer the question of what exactly should be understood
by such a state due to the lack of any definitions or in-
terpretations of this concept. The situation is further com-
plicated by the fact that special legislation regulating the
activities of bodies that investigate crimes, along with a
helpless state, mentions the possibility of a person being in
another life-threatening state, the interpretation of which
is not available. This state of affairs, according to the
authors, can negatively affect the process of investigating
crimes related to the use of a helpless state of a person,
because, for example, the processes of searching, detecting,
recording, research, evaluating, and using evidentiary in-
formation about such types of crimes are directly related
to the accurate identification and introduction of a unified
approach to the interpretation of the helpless state.

The study of the concept of helpless and other life-
threatening states was carried out by such scientists as:
Yu.M. Antonyan [1], S.A. Mironyuk [2], V.Ya. Tatsiy [3],
V.I. Tiutiuhin [3], I.A. Fargieva [4], M.I. Khavronyuk [5],
M.D. Shargorodsky [6] and others [7]. At the same time,
their developments do not take into account those aspects
that are related to the activities of pre-trial investigation bodies
in the process of investigating crimes related to the stay of
injured persons in a helpless or other life-threatening state.

1. LEGAL ANALYSIS OF PHYSICAL AND
PSYCHOLOGICAL COMPONENTS OF A
PERSON'’S HELPLESS STATE
Starting a study, one should pay attention to the content
of Paragraph 4 Part 1 Article 18 of the Law of Ukraine
“On the National Police™ according to which, one of
the obligations of a police officer is to provide urgent, in

particular pre-medical and medical care to persons who
find themselves in a helpless state or a condition dangerous
to their life or health. At the same time, the National Police
is an authority whose main task finds its external expression
in ensuring a wide range of human and civil rights and
freedoms in various situations; in this regard, the duty of a
police officer to provide medical or pre-medical care to a
citizen who is in a helpless or other life-threatening state is
primarily related to ensuring the police the right of such a
citizen to life and health.

In turn, this does not mean that the rights of citizens
who are in one of the above-mentioned states are limited
only to the right to life and health, on the contrary, the
content of the rule of law, which is reflected in Paragraph 4
Part 1 Article 18 of the Law of Ukraine “On the National
Police™?, is conditioned by the lack of a clear interpretation
and differentiation of a helpless and other life-threatening
state on the part of the legislator, the consequence of which
is the lack of a clear idea of the scope of the rights of
citizens who need to be secured by the relevant authorised
officials. Thus, the identification of the scope and content
of the rights of citizens in need of external security due to
the presence of the relevant citizens, owners of these rights
in a helpless or other life-threatening state, another task of
solving which requires prior clarification of the essence of
the helpless state or related states.

Turning to the sources that reveal the essence of the
concept of a helpless state, first of all, one should consider
the Resolution of the Supreme Court of Ukraine No. 5
“On judicial practice in cases of crimes against sexual
freedom and sexual inviolability of the individual™. Thus,
paragraph 5 of the resolution states that the condition of
the injured person should be recognised as helpless when,
due to a minor or elderly age, physical disabilities, mental
disorders, a painful or fainting state, or for other reasons
could not understand the nature and meaning of the actions
performed with them or could not resist.

Analysing the above definition, it should be im-
mediately noted that although it allows understanding
the essence of a helpless state, it also has a clear criminal
legal aspect, contains the qualification component of the
committed crime. Given this, clarifying the essence of the
helpless state in the criminal legal field is important in order
to correctly understand and determine the circumstances
of the case to accurately “form” a measure of punishment
proportional to the act committed — a sanction. At the same
time, through the lens of forensic science, the helpless
state is primarily interesting because its awareness allows
exploring and developing both approaches to preventing the
commission of crimes that are associated with the presence
of victims in a helpless or other life-threatening state, and
the methodology for investigating such crimes, which, as
arule, is associated with the specific features of collecting

1. Law of Ukraine No. 580-VIII XII “On the National Police”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/580-19#Text.

2. Ibidem, 2015.

3. Resolution of the Plenum of the Supreme Court of Ukraine No. 5 “On judicial practice in cases of crimes against sexual freedom and
sexual inviolability of the individual”. (2008, May). Retrieved from http://zakon2.rada.gov.ua/laws/show/v0005700-08.
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evidentiary information. Therefore, the definition of the
concept of helpless state in the forensic plane should be
based on the specific features of investigating the types of
such crimes, as well as the corresponding features inherent
in evidence.

Considering the above definition of a helpless state,
on the one hand, it should be agreed that its main determi-
nants are as follows: 1) infancy; 2) old age; 3) physical dis-
abilities; 4) mental disorder; 5) painful condition; 6) fainting.
However, taking into account that the main determining
consequence of a person’s being in a helpless state, in-
cluding one associated with the above determinants, is the
inability of a person to understand the nature of the actions
performed with them or the inability to resist, it is incorrect
to say that a person’s belonging to the above categories
determines their personal helpless state.

The fact is that, for example, despite the clear age
limits for defining the categories of “minor”, it cannot be
said that only before such a person reaches the age of 14,
they are not incapable of realising the nature of the actions
performed with them, being in a conscious state, since the
development of each individual can occur before reaching
the age of 14 and after it.In this regard, O. V. Shtyrlov [8]
notes that it is not uncommon for a minor to realise the
danger or resist even upon reaching the age of 14, due to a
mental retardation not related to a mental disorder, during
the commission of a crime against him. In such cases,
the question of recognition of the helpless state is subject
to resolution only through a comprehensive forensic
examination, which should determine the minor’s mental
underdevelopment.

In addition, of interest is Shtyrlov’s position regard-
ing the fact that the helplessness of a minor is determined
and described by indicators of such components as: 1) physi-
cal development; 2) mental characteristics; 3) mental per-
formance [8]. The authors believe that the totality of the
components of helplessness of minors proposed by the
scientist is sufficient to solve the problem of establishing
their immediate helpless state. A similar reverse algorithm
for achieving a state that makes it impossible to realise
the nature of the actions performed or the ability to resist
may be typical for the elderly. However, the physical and
psychological changes that occur due to aging and are
inherent in the elderly are quite individual in nature. That
is why not all elderly people can be in a helpless state.

At the same time, based on the understanding of the
essence of the unconscious state, according to the authors,
it can be argued that every person who is in an unconscious
state cannot be aware of the nature of the actions performed
with them and cannot resist. Summarising the above, the
conditions that determine the helpless state of a person (ad-
olescence; old age; physical disabilities; mental disorder;
painful state; fainting state), in the authors’ opinion, should
be classified according to the following criteria:

1) those that inevitably lead to a helpless state of the

person, for example, the person being in an unconscious
state or in a dream;

2) those that can lead to the onset of a helpless state of
the person (significantly increase the probability of a helpless
state of the person), for example, old age, adolescence, etc.

A kind of confirmation of the above is that criminal
legislation, unlike administrative legislation, does not men-
tion another life-threatening condition of a person. In ad-
dition, Paragraph 6 Part 1 Article 67 of the Criminal Code
of Ukraine' states that upon assigning a sentence, the
aggravating circumstances are recognised as follows: the
commission of a crime against a minor, an elderly person,
or a person who is in a helpless state, which is direct evidence
that the legislator does not identify minors, as well as elderly
people, with those in a helpless state.

In the context of studying the components of a help-
less state, the authors of this study draw attention to the
opinion of Ya.V. Hetmantseva [9], who studied the issue
of helpless state as a circumstance aggravating criminal
liability. By the helpless state of a person, the scientist un-
derstands such a physical and mental state when they are
incapable of realising the nature of the actions performed
with them, or being aware of such actions, cannot resist
the criminal. Among the reasons for being in this state,
the author cites, in particular: alcohol intoxication of the
victim, fainting, physical or mental disabilities, etc.

Analysing the above-mentioned reasons for the help-
less state, it is quite interesting that Hetmantseva also
refers the state of alcoholic intoxication of a person to
such reasons. Sharing this position of the author, it should
be noted that the state of intoxication of a person should
not be limited to that caused by alcohol consumption.
No less dangerous intoxication, as a possible reason for
a person’s being in a helpless state, can be caused by the
use of narcotic drugs, as well as drugs that reduce the level
of attention and reaction speed. At the same time, when it
comes to the state of intoxication as a cause that can lead to
a helpless state, it is impossible to agree that intoxication
is a physical and/or psychological state that Hetmantseva
mentions in the basis of his definition of a helpless state.

Considering the fact that the helpless state of a
person, which can pose a threat of violation of the rights
of citizens to life and health, has become most widespread
in the field of road safety, it is necessary to pay attention to
relevant scientific developments. Thus, exploring the issue
of a dangerous driver’s condition that increases the risk of
a road accident, I.I. Galak [10] notes that the physical and
psychological requirements for the driver are determined
with the consideration of the driver’s activities. The re-
ceipt of information is determined by the bandwidth of
the driver’s psychophysiological state and their ability to
process it. Since while driving the driver must perceive a
considerable amount of information about the nature and
mode of movement, the state of the roadway, the environ-
ment, means of regulation, the state of components and

1. Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.
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assemblies of the vehicle and ensure safe movement on the
road, these mandatory functions of the driver are provided
by a complex of psychophysiological factors.

In this regard, I.I. Galak fairly notes that the presence
of a vehicle driver in a state of alcohol or drug intoxication
leads to: 1) a decrease in physiological functions (decreased
accuracyand visual acuity, slowingmovements; 2) deteriora-
tion of psychological functions (decreased attention, dulled
sensations). Therefore, considering the above, a helpless
state is not only a physical or mental state in which a person
can be, as stated by Ya.V. Hetmantseva [9] in his study, but
is also a physiological (psychophysiological) state, as its
factor, a component of the content of a helpless state, which,
in addition, should be recognised as its feature.

2. THE TERM “HELPLESS STATE” IN THE
EXISTING SYSTEM OF RELATED CONCEPTS

Continuing the research, one should pay attention to some
provisions of the study of the helpless state of a person
conducted by S.V. Dyomenko [11], in the content of which,
the scientist, relying on the theory of “special victim”,
which was proposed by P.S. Dagel [12], makes an attempt
to determine the place of the concept of “helpless state” in
the existing system of related concepts. For this purpose,
the author, having divided the category of special victim
based on “victim’s condition”, notes that the analysis of
the criminal law allowed him to distinguish the following
types of states of victims, namely: 1) a state of pregnancy;
2) a life-threatening condition; 3) a helpless state; 4) a
vulnerable state; 5) a forced state; 6) a state of dependence.

Analysing the conditions of a special victim, selected
by S.V. Dyomenko [11], it is quite interesting that given the
provisions of criminal legislation helpless state and life-
threatening condition constitute separate categories. At the
same time, since the fact of the onset of a helpless state
of a person does not always border on a threat to their life
and health, the identification of the concepts of a helpless
state and a life-threatening state, according to the authors,
is not correct. However, being a person in a helpless state
considerably increases the probability of transforming a
helpless state into a state dangerous for life and health, as a
result of which there is a threat of violation not only of the
rights of such a person to life and health, but also of other
rights that are related to the person’s social status, as well
as the factors that led to the threatening situation.

In addition, the indicated possibility of transforming
a helpless state into a dangerous state, as a result of which
the rights of citizens may be infringed or violated, largely
depends on ensuring the rights of citizens who find them-
selves in a helpless or dangerous state by the relevant
competent public authorities [13]. As for the understanding
of the concept of vulnerable state, guided by the provisions
of the scientific and practical commentary to the Criminal
Code of Ukraine', it should be understood as the state of a
person that is conditioned by physical or mental properties

or external circumstances, which deprives or restricts their
ability to be aware of their actions (inaction) or manage
them, make independent decisions of their own free will,
resist violent or other illegal actions, a combination of
serious personal, family, or other circumstances [14].

An attempt to give a comparative assessment of
the helpless state and the vulnerable state was made by
S.V. Dyomenko [11]. The author notes that the “helpless
state” describes the property of a person opposite to the
“vulnerable state” — it implies the inability of a person
to understand the nature and significance of actions
performed with them. In contrast, a vulnerable state exists
when the victim is deprived or restricted of the ability to be
aware of or manage their actions (inaction). In addition, the
concept of a vulnerable state is broader in its content and
has additional features: “make independent decisions at
will”, “a combination of difficult personal, family, or other
circumstances”. At the same time, these categories have a
common feature — the inability of a person to “resist” [11].
Thus, in agreement with the above statements, according to
the authors, it should be noted that a vulnerable condition
has a number of sufficient differences that allow determining
its belonging to the category of a life-threatening condition.

Investigating the state of pregnancy and the state of
dependence of a special victim in terms of their attribution
to a helpless state, the study of O.V. Shtyrlov [8] is quite in-
teresting. Studying the legislation of foreign countries [15]
in order to study the category of helpless state and its com-
ponents, the researcher draws attention to the fact that the
criminal codes of the Azerbaijan Republic [16] and France [17],
as a kind of helpless state, determine the state of pregnancy
of a woman who is being criminally assaulted. The author
adds that the state of pregnancy of a woman, especially at a
later date, seems to restrict the physical capabilities of a
woman who is being criminally assaulted, and often reduces
them to zero, and because of this, a woman cannot inde-
pendently take measures to eliminate the danger from the
criminal, which he or she can take advantage of under
certain conditions. Thus, the scientist emphasises that the state
of pregnancy refers to a physiological helpless state [8].

As for the state of dependence as a determinant of
the helpless state in a broad understanding, O.V. Stirlov
emphasises that the Criminal Codes of the Republic of
Azerbaijan [16], the Republic of Kazakhstan [18], the
Republic of Tajikistan [19], in particular, in the system of
terms and concepts, to some extent determining the help-
less state of the victim, included the concept of depen-
dence (official or other) of the victim on the person who
encroaches on them. The researcher notes that under certain
circumstances, official or other dependence can create a
state of helplessness for the victim. This is possible when
the perpetrator, using the dependence of a particular person
on him or her, puts them forcibly in a position where the
addict loses the ability to independently take measures to
eliminate the danger that threatens them, first of all, from

1. Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.
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the person on whom they depend. Among the persons who
are dependent on the perpetrator, the author refers to those
victims whose will is suppressed by dependence on the
perpetrator (hence it is also called reactive helplessness) [8].

Notably, the helpless state caused by the dependence
of aperson on the perpetrator is not in the forensic, but in the
administrative and legal plane, because it has a subordinal
component of the official relations of the manager with the
subordinate (dependent). However, the dependence of a
person as a possible cause of a helpless state is not always
described by an official (subordinated) component. Thus, in
particular, Paragraph 6 of the Resolution of the plenum of
the Supreme Court of Ukraine No. 7 “On Judicial Practice
in Cases of Inheritance™!, interprets a helpless state as the
condition of a person due to old age, serious illness or
injury, when he or she cannot independently provide the
conditions of his or her life, requires outside oversight,
assistance, and care’.

Considering this fact, the helpless state of a person
due to the dependence of a person can find its external
expression in the civil law plane and be associated with
old age, serious illness, or injury. It should be separately
noted that in the civil law plane, in contrast to the process
of investigating relevant crimes, for a helpless state, the
fundamental component is described by the inability of a
person to provide living conditions, the need for outside
oversight, assistance, and care. Thus, summarising the above,
according to the authors, it is necessary to offer an original
definition of the helpless state of a person, as a result of
one or more physical, mental, physiological features of
the state of a person, as a result of which their will is sup-
pressed by dependence on the person who encroaches on
them, or they are incapable of realising the nature of the
actions performed with them, cannot resist them, cannot
independently provide the conditions of their life, require
outside oversight, assistance, and care, which can lead or
leads to the inability to freely choose the behaviour regard-
ing the exercise of their rights, as a result of which there is
a threat of their violation and the need for security provided
by officials of the relevant state authorities.

In the process of carrying out activities aimed at
preventing crimes, it is necessary to take into account the
states that determine the helpless state of a person. In the
authors’ opinion, they should be classified according to the
following criteria:

1) those that inevitably lead to a helpless state of the
person, for example, the person being in an unconscious state
or in a dream;

2) those that can lead to the onset of a helpless state of
the person (significantly increase the probability of a help-
less state of the person), for example, old age, adolescence.

Among the features of the helpless state of a per-
son that must be taken into account in the process of in-
vestigating corresponding crimes, the following should be
distinguished, in particular:

1. Conditioned by objective and subjective factors.

2. Based on sufficient indicators of physical, mental,
and physiological characteristics of the individual.

3. The fact that a person becomes helpless does not al-
ways imply a threat to their life and health or the possibility
of violating other civil rights.

4. The being of a person in a helpless state significantly
increases the probability of its transformation into a life-
threatening state, as a result of which there is a threat of
violation not only of the rights of such a person to life and
health, but also of other rights related to their social status.

5. Finds its external expression in the planes of admin-
istrative, criminal, and civil law.

6. Activates the activities of officials of state authorities
to ensure the rights of citizens being in such a state.

CONCLUSIONS

Thus, the authors define a helpless state as a state of a
person caused by one or more physical, mental, or phys-
iological characteristics, as a result of which their will is
suppressed by dependence on the person who encroaches
on them, or they are incapable of realising the nature
of the actions performed with them, cannot resist such
actions, or cannot independently secure the conditions of
their life.In the process of carrying out activities aimed
at preventing crimes, it is necessary to take into account
the states that determine the helpless state. The main
determining consequence of a person’s being in a helpless
state, including those associated with the above-mentioned
determinants, is the inability of the person to understand
the nature of the actions performed with them or the
inability to resist such actions. In addition, the helpless
state of a person conditioned by the dependence of a person
can find its external expression in the civil law plane and be
associated with old age, serious illness, or injury.

Considering the above, the key feature of the mean-
ing of the helpless state in the process of solving and
investigating crimes related to the use of such a state of
the injured person is that it makes it possible to realise
the role of such a state as a catalyst for the commission
of relevant crimes stipulated by the current criminal leg-
islation. As a result, a mechanism for preventing and coun-
tering such crimes should be developed in the field of
forensic science, as well as the introduction of effective
and complete collection of evidence in the event of such
crimes, including tactics for their investigation by relevant
officials of pre-trial investigation bodies.

1. Resolution of the Plenum of the Supreme Court of Ukraine No. 7 “On Judicial Practice in Inheritance Cases”. (2008, May). Retrieved

from https://zakon.rada.gov.ua/laws/show/v0007700-08#.
2. Ibidem, 2008.
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JAmutpo €Brenosud Kpnkinsenb

Kagedpa kpuminanvrnoeo npasa i Kpuminonozii
Jlvgiecokuti nayionanvnuli yHieepcumem imeni leana panka
Jlveie, Yxpaina

KOnisa BosogumupiBua Kepusikesuu-Tanaciiiuyk

Kageopa cyoouuncmea
Tpuxapnamcoxuil hayionanohutl yrieepcumem imeni Bacuns Cmeghanuxa
leano-DPpanxiecvk, Ykpaina

Ouist Onexcanapisna @inps

Kadgheopa kpuminanvnozo npasa i npoyecy
Bonuncekuii nayionanenuti ynieepcumem imeni Jleci Ykpainku
Jhyek, Ykpaina

Karepuna CepriiBaa My3unuyk

Kadgheopa kpuminanvnoeo npasa i npoyecy
Bonuncekutl nayionanenuii ynieepcumem imeni Jleci Yrpainku
Jhyyvk, Vkpaina

Ouena IBaniBaa Cacko

Kagedpa kpuminansnoeo npasa i npoyecy
Bonuncwvkutl nayionaneHuil yHieepcumem imeni Jleci Ykpainku
Jhyvk, Vrpaina

ITPOLEC IIOMMNAYBAHHS1 3ACY A’KEHNX A0 AOBIMHOI'O I103bAB/AEHHSI
BO/AI TA TPMBAAVIX TEPMIHIB ITO3BAB/EHHS BOAI SIK KPUTEPIN
INIABUINEHHS AIBEPAIBHOCTI CY AOBOI CMICTEMI

AHoTAaNis. Pozsumox demoxkpamii, 3a6e3neuents npas i c60000 epOMAOsiH HePO3PUBHO NO8 S3AHULL I3 NEOGUY HHAM IKOCI
ma epexmusnocmi pobomu yCmano8 BUKOHANHS NOKAPAHb, Ni0 YaAC AKUX UHUKAIOMb, 3MIHIOIOMbCS A NPUNUHAIOMbCS
PI3HI 6UOU KPUMIHATbHO-8UKOHAGUUX Npagogionocun. Cnpobu enposadicents MiOepaibHux €8pOnelicoKux YiHHOCmeu
V NOBCAKOCHHE JHCUMMSL CYCRIIbCMEA SUKIUKAIU HeOOXIOHICMb MOOEPHIZy8amu OisLIbHICIb NeHIMeHYIapHol cucmemu
8I0N0GIOHO 00 MIJNCHAPOOHUX cmaHnoapmis. Biosnauanace HeoOXiOHiCmb 3anpo8addicerH s 2YMAHHUX NiOX00i8 I nosazu
JOOCHKOI 2IOHOCMI 6 THWUX CReYianbHUX CMAaHOapmax, ki CImocylombCsi KOHKPEmHO chepu GUKOHAHHSL KPUMIHATbHUX
nokapans. Hoeusna oocniodcenns usHauacmvcs mum, wo NpiopumemHum Hanpsmom yici disabHocmi mae oymu
npoyec nodanrbuio20 600CKOHANCHHS KPUMIHATLHO20 3AKOHOOABCMEA MA NPAKMUKU 1020 3ACMOCYBAHHS, HEYXUTbHE
dompumannsi npas i c60600 n0ounu. OOHUM 13 HANPAMIE YUX 3MIH MAE CMAmu 600CKOHANEHHs MEXAHIZMI8 peanizayii
npasa 3acyodceHux Ha no30asnents 6ol HaA 2YMAHHe CMABNIEeHHs: ma noeazy 00 IXHboi 100CbKOL 2IOHOCMI HA OCHOBI
npoepecusHux Qopm it 3abeznedents 6i0N0GIOHO 00 MINCHAPOOHUX CMAHOAPMIE MA ICHYIOUOI nepedosol npaKmuxu.
IIpaxmuyne 3nauenHs GUSHAYACMbCSL MUM, WO KPAIHA, GUKOHYIOUU HOPMU NPO NOMUTLYEAHHS, bepe na cebe 30008 ‘a3anHs
NOCIO0BHIWE 8NPOBAOICYBAMU 8 3AKOHOOABCMEO MA NPAKMUKY 302ANbHOBUSHAHI MIJDICHAPOOHT HOpMU, Hacamnepeo nii,
SKI Maioms 3a6e3neyumu peanizayilo npas i c0600 10OUHU MAa SPOMAOTHUHA

KuarouoBi ciioBa: cydosa saxonomeopuicmv, npaso 3acyO0dceHux, NeHimeHylapua cucmema, 1ioepaivbHi YiHHOCI,
B6UKOHAHHS BUPOKIE
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THE PROCESS OF PARDONING THOSE SENTENCED TO LIFE SENTENCES AND
LONG TERMS OF IMPRISONMENT AS A CRITERION FOR INCREASING THE
LIBERALITY OF THE JUDICIAL SYSTEM

Abstract. The development of democracy, ensuring the rights and freedoms of citizens are inextricably linked with an
increase in the quality and efficiency of the work of penal institutions, during which various types of criminal-executive
legal relations arise, change and terminate. Attempts to introduce liberal European values into the everyday life of society
made it necessary to modernise the activities of the penitentiary system in accordance with international standards. The
need to introduce humane approaches and respect for human dignity in other special standards, which relate specifically
to the sphere of the execution of criminal punishments, was noted. The novelty of the research is determined by the fact
that the priority direction of this activity should be the process of further improvement of the penal legislation and the
practice of its application, the strict observance of human rights and freedoms. One of the directions of these changes
should be to improve the mechanisms for realising the right of convicts to imprisonment to a humane attitude and respect
for their human dignity, based on progressive forms of ensuring it in accordance with international standards and existing
best practices. Practical significance is determined by the fact that a country, when implementing the norms of pardon,
assumes the obligation of more consistent implementation in legislation and practice of generally recognised international
norms, primarily those that should ensure the implementation of human and civil rights and freedoms

Keywords: judicial law-making, the law of convicts, the penitentiary system, liberal values, the execution of sentences

INTRODUCTION
The investigated right of convicts is recognised by the inter-  be treated with humanity and with respect for the inherent
national community as fundamental, such that it is inherent  dignity of the human person”. The UN Human Rights Com-
in all human beings from birth [1]. This is enshrined in  mittee has indicated that respect for human dignity is a rule
article 10 of the International Covenant on Civil and Political ~ of general international law, and there is no exception [2].
Rights (ICCPR)": “all persons deprived of their liberty shall ~ As emphasised by the Inter-American Commission on Human

1. International Covenant on Civil and Political Rights. (1966, December). Retrieved from https://www.ohchr.org/EN/
Professionallnterest/Pages/CCPR.aspx.

278




Rights, imprisonment establishes a regime of absolute
control, loss of confidentiality, restriction of living space and,
above all, aradical reduction in the capabilities of the means
of personal self-defence. The Commission concluded that,
as a consequence, the act of deprivation of liberty carries
specific and substantive obligations to protect the human
dignity of a prisoner [3]. Although the most fundamental
element of this right is the absolute prohibition of torture,
the right to respect for human dignity includes the provision
of adequate material conditions [4]. Including adequate
food, water and access to health care. And although they do
not duplicate the need for the strict observance of the right
of convicts in question, the provisions of these acts indicate
the main components of the right of convicts to imprisonment
to be humanely treated and respect their human dignity [5].

For example, the UN General Assembly approved in
December of 2015 the UN Minimum Rules for the Treatment
of Prisoners, known as the Mandela Rules'. These Rules?
are the result of 5 years of intergovernmental consultations
and represent a significant harmonisation of the original
1957 version, taking into account international law and
best prison management practices [6]. In approving the
document, the General Assembly noted that, in adopting them,
it was guided by the desire to reaffirm faith in fundamental
human rights, in the dignity and worth of the human person
without distinction, and took note, in particular, of the
general comment on the humane treatment of persons de-
prived of their liberty, which was adopted by the Human
Rights Committee [7]. These Rules® enshrine the following
provisions concerning various aspects of the right of those
sentenced to humane treatment and respect for their human
dignity (both in the context of actions aimed at ensuring the
realisation of this right, and actions that constitute a violation):

“Rule 1: All prisoners shall be treated with the respect
due to their inherent dignity and value as human beings [8].
No prisoner shall be subjected to, and all prisoners shall be
protected from, torture and other cruel, inhuman or degrad-
ing treatment or punishment, for which no circumstances
whatsoever may be invoked as a justification”;

“Rule 5: 1. The prison regime should seek to minimize
any differences between prison life and life at liberty that
tend to lessen the responsibility of the prisoners or the respect
due to their dignity as human beings”;

“Rule 18: 2. In order that prisoners may maintain a good
appearance compatible with their self-respect, facilities shall
be provided for the proper care of the hair and beard, and
men shall be able to shave regularly”;

“Rule 43: 1. In no circumstances may restrictions or
disciplinary sanctions amount to torture or other cruel, in-
human or degrading treatment or punishment. The following
practices, in particular, shall be prohibited:

a) indefinite solitary confinement;

b) prolonged solitary confinement;

¢) placement of a prisoner in a dark or constantly lit cell;

d) corporal punishment or the reduction of a prisoner’s
diet or drinking water;

e) collective punishment.”

“Rule47: 1. The use of chains, irons or other instruments
of restraint which are inherently degrading or painful shall
be prohibited”;

“Rule 50: Searches shall be conducted in a manner that
is respectful of the inherent human dignity and privacy of
the individual being searched, as well as the principles of
proportionality, legality and necessity”;

“Rule 74: The prison administration shall provide for
the careful selection of every grade of the personnel, since
it is on their integrity, humanity, professional capacity and
personal suitability for the work that the proper administra-
tion of prisons depends”;

“Rule 76: Training referred to in paragraph 2 of rule 75
shall include, at a minimum, training on rights and duties
of prison staff in the exercise of their functions, includ-
ing respecting the human dignity of all prisoners and the
prohibition of certain conduct, in particular torture and other
cruel, inhuman or degrading treatment or punishment”;

“Rule 91: The treatment (of convicted) shall be such as
will encourage their self-respect and develop their sense of
responsibility”;

“Rule 92: To these ends, all appropriate means shall be
used, including religious care in the countries where this is
possible, education, vocational guidance and training, social
casework, employment counselling, physical development
and strengthening of moral character, in accordance with
the individual needs of each prisoner, taking account of
his or her social and criminal history, physical and mental
capacities and aptitudes, personal temperament, the length
of his or her sentence and prospects after release”.

In fact, in the previous edition of the Rules®, hu-
manism and respect for human dignity were mentioned
only in four points:

“46. 1) Prison authorities should carefully select person-
nel of all categories, since the good performance of prisons
depends on the integrity, humanity, competence and person-
al qualities of these employees”;

“Procedure 10: within its technical cooperation and
development programs, the United Nations: (a) assists
Governments, at their request, to establish and strengthen
comprehensive and humane correctional systems”;

“41. 3) prisoners should not be denied access to
qualified representatives of any denomination. On the
other hand, if a prisoner protests against being visited by
worshipers, his wishes should be treated with full respect”;

1. The United Nations Standard Minimum Rules for the Treatment of Prisoners (the Nelson Mandela Rules). (2015, December).
Retrieved from https://www.unodc.org/documents/justice-and-prison-reform/Nelson Mandela Rules-E-ebook.pdf.

2. Ibidem, 2015.
3. Ibidem, 2015.
4. Ibidem, 2015.
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“48. All prison staff must behave in such a way and
carry out their duties in order to serve as an example to
prisoners and win their respect.” All this testifies to an
increase in the weight of these categories for the process
of execution of punishments associated with isolation from
society.

But constant emphasis on these aspects is hardly
necessary, because the Rules' are not intended to describe
in detail an exemplary system of penitentiary institutions,
but are intended only to, on the basis of generally
recognised achievements of modern thought and taking
into account the most important systems of the present,
to state what is usually considered correct and principled
and practical views on the treatment of prisoners and in the
management of institutions. Given the diversity of legal,
social, economic and geographic settings, it is clear that
not all rules can be applied universally and simultaneously.
They must, however, call to life a constant desire to over-
come the practical difficulties that stand in the way of
their implementation, since they generally reflect those
minimum conditions that the UN considers acceptable. On
the other hand, they cover a field where public opinion is
constantly moving forward [9]. They are not intended to
discourage experimentation and the introduction of new
practices that are consistent with the principles set forth in
them and aimed at achieving the stated goal.

1. LITERATURE REVIEW

This issue is defined in a similar way in the European
Penitentiary Rules?, which also mention the right to humane
treatment and respect for human dignity only in certain norms:

“18.1. The accommodation provided for prisoners, and
in particular all sleeping accommodation, shall respect hu-
man dignity and, as far as possible, privacy, and meet the
requirements of health and hygiene, due regard being paid
to climatic conditions and especially to floor space, cubic
content of air, lighting, heating and ventilation”;

“72.1. Prisons shall be managed within an ethical
context which recognises the obligation to treat all
prisoners with humanity and with respect for the inherent
dignity of the human person”;

“75. Staff shall at all times conduct themselves and perform
their duties in such a manner as to influence the prisoners
by a good example and to command their respect”;

“77. When selecting new staff the prison authorities
shall place great emphasis on the need for integrity, hu-
manity, professional capacity and personal suitability for the
complex work that they will be required to do”.

Thus, the provisions of both rules, by and large,
reflect the main boundaries of such treatment of prisoners,
which is based on respect for their human dignity and

humanity [10]. They provide guidelines for a humane system
of punishment execution, and since humanity in interna-
tional approaches is inextricably linked with respect for
human dignity, the implementation of the rules will serve
as a means of ensuring this right as well [11]. And since
the rules apply to all aspects of a person’s stay in places of
deprivation of liberty, this serves as an additional argument
in favour of the conclusion about the creation of a certain
model of what behaviour of personnel will be recognised
as such that ensures that the right of convicts to imprison-
ment to a humane attitude and respect for human dignity is
observed [12].

It should be noted that, in contrast to national practice,
international experts are more concerned about the issues of
not securing as such the right of convicts to imprisonment
to a humane attitude and respect for their human dignity
(because its presence has long been recognised as a well-
known axiom in foreign countries), but consider various
challenges in implementing it and establishing compliance
mechanisms [13].

Quite often, in the foreign scientific literature (by the
way, as in national sources), the right of convicts to impris-
onment to a humane attitude and respect for their human
dignity is interpreted through the prism of decisions of the
European Court of Human Rights (ECHR), which ulti-
mately makes it possible to reduce its content to abstinence
from certain actions. Indeed, if to analyse these documents, the
correctness of this approach can allegedly be confirmed [14].

However, what has been said cannot be taken as an
indication of the possibility or expediency of narrowing
the content of the right of convicts to imprisonment to a
humane attitude and respect for their human dignity purely
to restrain the personnel of penal institutions from certain
actions. The ECtHR in its decisions ascertains a violation
of certain provisions of the Convention®, which occurred
due to the actions or inaction of prison officers, as a result
of which the necessity or the fact of taking certain actions,
or refraining from them, occurs [15]. None of the ECtHR’s
decisions indicates that the law under study should be inter-
preted exclusively to the extent specified in the decisions of
this court. Moreover, the ECtHR adheres to the position that
states should not only refrain from inhuman and degrading
treatment but also ensure that persons who find themselves
under their jurisdiction do not fall into situations as a result
of their decisions and expose them to an imminent threat
of such behaviour [16; 17]. On this basis, the authors can
assert that the international community is interested not
only and not so much in the normative consolidation of
guarantees of protection against cruel treatment, as in the
practical situation in the sphere of the treatment of convicts.

Moreover, the ECtHR considers cases in accordance

1. The United Nations Standard Minimum Rules for the Treatment of Prisoners (the Nelson Mandela Rules). (2015, December).
Retrieved from https://www.unodc.org/documents/justice-and-prison-reform/Nelson Mandela Rules-E-ebook.pdf.

2. European Prison Rules. (2006, January). Retrieved from https://search.coe.int/cm/Pages/result _details.aspx?ObjectID=09000016805d8d25.
3. Convention for the Protection of Human Rights and Fundamental Freedoms. (1950, November). Retrieved from https://www.echr.coe.int/

documents/convention_eng.pdf.
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with the provisions of the Convention for the Protection of
Human Rights and Fundamental Freedoms', which does
not directly enshrine the right to humane treatment and
respect for human dignity [18]. The Convention® guarantees
only individual human rights, and since the named right
is fundamental, such that it determines all other rights, it
does not make sense to additionally secure it. Therefore,
in Art. 3 of the Convention® deals exclusively with the
prohibition of a certain type of behaviour — torture: “no
one may be subjected to torture or inhuman or degrading
treatment or punishment”. That is, all cases considered by
the ECtHR and recognised as examples of violation of the
right to humane treatment and respect for human dignity
are studied through the prism of the prohibition of torture
or a certain type of behaviour provided for in Art. 3, and
therefore cannot serve as an illustration of the violation of
the named right as such. The ECtHR states only certain
types of violations of this right, but does not indicate mech-
anisms for ensuring its implementation in general.

To control the real situation, mechanisms of inter-
national control over the practice of detention of suspects and
accused, provided for by international acts, can be used [ 19].
In particular, the UN Committee against Torture, estab-
lished in accordance with the Convention* against Torture,
plays a certain role in identifying the relevant negative facts,
which, among other things, carries out expert functions and
possesses information that, in its opinion, contains reason-
able data on the systematic use of torture in the territory of
those or other states, as well as the European Committee
for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment, established in accordance with
the European Convention for the Prevention of Torture
and Inhuman or Degrading Treatment or Punishment® of
November 26, 1987.

The European Committee on Human Rights (ECHR),
which is charged with monitoring the implementation of
the provisions of the ICCPR by the contracting parties,
approaches this issue in a similar way. The ECHR may also
consider complaints (or communications) from individuals
alleging a violation of their rights under this Covenant.
Analysis of a number of decisions of the ECHR suggests
that the provisions of Art. 10 ICCPR should be interpreted
broadly and in conjunction with the Standard Minimum
Rules for the Treatment of Prisoners®.

2. MATERIALS AND METHODS

“Cabal and Bertran v Australia”’ (2003) found violations of
Art. 10 of the ICCPR, with regard to humane treatment and
respect for the dignity of the human person, was that they
were kept in a cage that looked like a prison cell, given that
the applicants were forced to take turns in it. In “Brough v
Australia™® (2006), the ECHR found the following acts to
be a violation: prolonged confinement in an isolation cell
without any opportunity for communication, combined with
exposure to artificial light for an extended period of time,
absence of clothes and blankets.

An analysis of other decisions of the ECHR allows
stating that the committee usually establishes a violation of
the right of prisoners to humane treatment and respect for
their human dignity when the persons:

— are kept in solitary confinement;

— are subjected to physical, psychological and verbal
attacks by prison staff or inmates;

— face a refusal to provide the necessary medical (in-
cluding mental health) care and dental care;

— are in unsanitary conditions, without water, food, proper
living conditions;

— are exposed to long periods of isolation or overcrowd-
ing;

— are undernourished, hold on without sufficient natural
light;

—are not provided with a bed, the possibility of physical
exercise;

— cannot realise opportunities for obtaining education,
do not have access to information and documents.

Thatis, the violation of the named right is determined
through a very wide and heterogeneous range of actions or
inaction, which indicates the volume of the content of the
law itself. In addition, its definition depends on the industry
in which this right is interpreted. For example, commenting
on the norms of the International Covenant on Economic,
Social and Cultural Rights®, the Committee on Economic,
Social and Cultural Rights (CESCR) notes: “respect for
a person and his dignity is expressed in the freedom of a
person to choose the type of work, and also indicates the
importance of work for personal development and for his
social and economic integration.” The Norwegian court,
considering the appeal of the convicted Anders Breivik, con-
cluded that the violation of his right to humane treatment

1. Convention for the Protection of Human Rights and Fundamental Freedoms. (1950, November). Retrieved from https://www.echr.

coe.int/documents/convention_eng.pdf.
2. Ibidem, 1950.
3. Ibidem, 1950.
4. Ibidem, 1950.

5. European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment. (1987, November).

Retrieved from https://rm.coe.int/16806dbaa3.

6. The United Nations Standard Minimum Rules for the Treatment of Prisoners (the Nelson Mandela Rules). (2015, December).
Retrieved from https://www.unodc.org/documents/justice-and-prison-reform/Nelson Mandela Rules-E-ebook.pdf.

7. Communication of the Human Rights Committee No. 1020/2001 “Carlos Cabal and Marco Pasini Bertran v. Australia. (2003,
August). Retrieved from http://www.worldcourts.com/hrc/eng/decisions/2003.08.07_Cabal v_Australia.htm.

8. Communication of the Human Rights Committee No. 1184/2003 “Corey Brough v. Australia”. (2006, March). Retrieved from
https://archive.crin.org/en/library/legal-database/corey-brough-v-australia.html.

9. International Covenant on Civil and Political Rights. (1966, December). Retrieved from https://www.ohchr.org/EN/Professionallnterest/

Pages/CCPR.aspx.
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and respect for human dignity was expressed in keeping
him in isolation and banning the publication of books. In
China, an example of a humanistic approach and respect
for human rights is the granting of permission to say
goodbye to relatives of those sentenced to death before the
execution of this punishment.

As aresult, all this becomes the basis for the assertion
that international experts usually interpret in broader terms
the content of the right of convicts to imprisonment to be
humanely treated and respect their human dignity, while
humanism and respect are perceived as integral and paired
categories. In connection with the latter circumstance, for-
eign literature does not always talk about humanism and
respect in isolation: referring to the necessity to ensure
the observance of the prisoners’ right to respect for human
dignity, at the same time it means that such behaviour is
humane. That is, while ensuring respect for human dignity,
the right of the convicted person to a humane attitude is
also implemented.

Experts note that prison procedures that deperson-
alise or humiliate can also infringe on the human dignity
of prisoners, such as inconvenient prison uniforms. For
example, in Texas and Rwanda, male prisoners were forced
to wear pink prison uniforms, deliberately humiliating
them. Mandating female prisoners to wear jumpsuit
as prison uniforms can have the same effect as it forces
them to undress when using the toilet. Some countries
use dubious procedures that are not justified for security
reasons, such as forcing prisoners to march and singing
patriotic songs or requiring them to walk in a certain way.
The right to dignity also includes the application of fair
and equitable non-discriminatory rules and procedures and
the promotion of respectful relations between staff and
prisoners. Attitude towards a person, behaviour with this
person, disclosure of information about him to society or
abusive treatment of him — all this can infringe on human
dignity, given the fact what exactly this particular person
perceives as humiliating or shameful.

3. RESULTS AND DISCUSSION

The responsibility of the state goes beyond preventing ac-
tive harassment of prisoners: it includes refraining from
humiliating procedures that infringe on human dignity and
do not serve security or any other purpose, and ensuring
that the suffering of prisoners in places of detention does
not exceed the level inherent in deprivation of liberty. Human
dignity and security in prisons are interdependent. Prisons
and human dignity are not just compatible, they must be
compatible.

Security and control are best ensured in an en-
vironment where there is respect for the inherent human

dignity of prisoners. As the International Centre for Prison
Research has pointed out, it is completely wrong to assume
that humane and fair treatment of prisoners will lead to
reduced security or control. In fact, fairness and legality are
not only decisive factors for well-being in prisons, but also
have an obvious impact on the observance of the rule of law
in the process of executing criminal sentences. If prisoners’
rights are respected, they are more likely to recognise the
legitimacy of the authority of prison staff, which in turn
reduces the risk of tensions and unrest. Research from UK
prisons shows that prisoners consider order and safety,
along with fairness, respect and humanity, to be the most
important aspects of prison life. At the same time, some
types of practices and security measures can be intrusive
and prohibitive in nature, limiting the rights of prisoners.
Security concerns can be overestimated to the detriment
of the human dignity of prisoners; the measures taken to
ensure safety may be inappropriate or even excessive; the
way they are implemented can be harsh and overwhelming / or
applied systematically, regardless of whether a person is a
real danger or not. The challenge facing the prison adminis-
tration is to simultaneously ensure the safety and protection
of the human rights and dignity of persons deprived of their
liberty. There should be a methodology, for example in the
format of a code of conduct, to authoritatively guide prison
administration and staff in implementing security mea-
sures. In addition, planning should be undertaken to estab-
lish appropriate procedures and staff behaviour in different
situations, and appropriate training should be provided.

American researchers also agree that all human rights
are based on the inherent dignity of human beings, which
was confirmed in 1948 by the adoption of the Universal
Declaration of Human Rights'. Recognising the temptation
to disregard the human dignity of prisoners, Article 10 of
the ICCPR?, to which the United States acceded as a party,
requires prison officials to, among other things, create con-
ditions for providing mental health treatment for prisoners
with mental health problems, as well as humane conditions.
content. The inability to provide adequate mental health
services in prison cannot be attributed to a lack of funds
to staff these institutions with an adequate supply of
qualified personnel or to meet mental health needs. The
Human Rights Committee has confirmed that article 10
of the ICCPR?, which provides for the right to humane
treatment, cannot be dependent on material resources. At
the same time, respect for the human dignity of prisoners
requires that the prison be managed in a manner that will
increase the likelihood of their successful return to society
upon release.

Article 10 of the ICCPR* attaches correction and
social rehabilitation to the essential goal of respect for

1. Universal Declaration of Human Rights. (1948, December). Retrieved from https://www.un.org/en/about-us/universal-declaration-

of-human-rights.

2. International Covenant on Civil and Political Rights. (1966, December). Retrieved from https://www.ohchr.org/EN/Professionallnterest/

Pages/CCPR.aspx.
3. Ibidem, 1966.
4. Ibidem, 1966.
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dignity and humane treatment. Thus, the aforementioned
norm creates a positive target for correction so that the pun-
ishment is something more than an ordinary punishment.
As stated in the UN-approved Standard Minimum Rules
for the Treatment of Prisoners' (SMR), the purpose and
justification of a sentence of imprisonment or deprivation
of liberty in general is ultimately to protect society and
prevent crimes that threaten it. This goal can be achieved
only when, after serving a sentence and returning to normal
life in society, the offender is not only ready, but also able
to obey the law and ensure his existence. Thus, rehabili-
tation is the ultimate goal of deprivation of liberty, which
is simultaneously included in the content and rights of
convicts to a humane attitude and respect for human dignity.

Psychiatric treatment also plays an important role
in the rehabilitation of prisoners who have or are at risk
of developing mental disorders. As stated in the named
Rules?, the institution’s medical services should aim to
identify and treat any physical or mental illness or defect
that may interfere with the prisoner’s rehabilitation. All
necessary medical, surgical and mental health services must
be provided for this purpose. The HES also establishes
different regimens suitable for each person, depending on
the severity of the mental illness.

A human rights-based approach to mental health
treatment for prisoners further recognises the importance
of continuity of care to ensure that individuals have access
to treatment upon release. Standard Minimum Rules for the
Treatment of Prisoners® stipulate that medical institutions
must identify all physical and mental illnesses or defects
that could interfere with the re-education of a prisoner,
and take care of their cure. To do this, institutions must be
able to provide the necessary medical, surgical and mental
health services.

In the foreign literature of a number of countries,
opposite opinions are expressed, according to which hu-
manism refers to the negative phenomena of mass culture.
For example, they point to the extreme harmfulness of
humanism precisely in the legal plane on the grounds that
in this way a law-abiding citizen is at a disadvantage in
relation to a criminal, whom he must treat humanely and
with respect for his human dignity. In the opinion of the
named representative of religious circles, humanism is a
technology of weakening a people for its most unspent
destruction or comfortable parasitism on it. The author
points out: “Humanists cry for leniency to rapists, mur-
derers, maniacs, believing that they need to be treated,
weaving Biblical dogmas, interpreting them in their own
way, call for mercy and compassion, as well as forgiveness
of criminals and enemies.”

However, it seems that such a position only un-
derlines the prevailing considerations in certain societies
regarding the relatively low value of each individual, and
indicates the correctness of progressive, humane European
approaches to this problem. This is especially emphasised
by the general situation with human rights in countries
that are inclined towards the totalitarian path of their
development. In addition, the above approach has not been
reflected in any regulatory or strategic document.

Thus, international documents establish that hu-
mane treatment and respect for human dignity is one of the
fundamental rights of convicts and plays a decisive role in
working with them and ensuring their rehabilitation. That is
why it is quite natural that this approach is typical for many
European countries. For example, German practice shows
that the establishment of the right to human dignity as a
legal concept can lead to the right to rehabilitation. This
country vigorously proclaims the importance of dignity,
reinforcing this approach at the level of Art. 1 of the Basic
Law*: human dignity is inviolable. To respect and protect
it is the duty of all government authorities. The German
people, therefore, recognise the inviolable and inalienable
human rights as the basis of any community, peace and
justice in the world. The fact that it is in the first articles
of the German Constitution’ that the emphasis is placed on
dignity, according to scientists, is evidence of its funda-
mental place, at least in theory, in modern German law. The
Constitution is also important for the rights of convicts,
although it does not directly distinguish them.

The German judiciary has emphasised in its practice
the importance of preserving the dignity of convicts. In its
well-known decision on life imprisonment, the Federal
Constitutional Court noted that if a person is convicted to
this punishment, he will seek to escape, because otherwise
her human dignity will suffer. Having reached this con-
clusion, the Court has noted the historical development of
punishments that have become more human and individual.
The decision also noted that correctional institutions are
obliged, even in the case of a sentence of life imprisonment,
to assist convicts in maintaining all abilities and readiness
to perform their usual functions inherent in human beings,
to compensate for the destructive consequences caused by
the loss of freedom, and to eliminate all changes that deform
a person. It is this approach that serves as the basis for
creating conditions for rehabilitation while working with a
convict, ensuring the prevention of degradation and respect
for the dignity of convicts.

To further substantiate the idea of the necessity
to ensure respect for the dignity of convicts by creating

1. The United Nations Standard Minimum Rules for the Treatment of Prisoners (the Nelson Mandela Rules). (2015, December).
Retrieved from https://www.unodc.org/documents/justice-and-prison-reform/Nelson Mandela Rules-E-ebook.pdf.

2. Ibidem, 2015.
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4. Basic Law for the Federal Republic of Germany. (1949, May). Retrieved from https://www.btg-bestellservice.de/pdf/80201000.pdf.

5. Ibidem, 1949.
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conditions for their rehabilitation, the Lebach case is usually
cited in Germany, the essence of which was that a television
station tried to use the external image of a convict in
combination with a film about a robbery, and against this
background, present a report on the clash of the rights of
convicts to respect for dignity and rehabilitation with the
rights of free citizens. Here, the Constitutional Court noted
that prisoners really have the right to rehabilitation, which is
based on the constitutional right to human dignity, person-
ality development and certainty. Indeed, the Constitution'
proclaims that every person has such a right, and it is
limited only by the requirement not to violate the rights
of other citizens, constitutional or moral laws. Moreover,
the Court stated that as bearers of the fundamental right
to human dignity convicted persons should be able to
re-establish themselves in society after serving their sen-
tence. This case is an illustration of the penitentiary theory
of “socialisation” existing in Germany, according to which
society should have the goal of re-socialisation of all
convicts in accordance with the norms of the Constitution,
and the state and the community should help such persons in
their self-development and rehabilitation, because exactly
on this the right to respect for human dignity is based.

In general, the interpretation of constitutional provi-
sions on human dignity takes place in more than 50 decisions
of the Federal Constitutional Court of Germany (FCC), which
cover a wide range of issues: from a general understanding
of the philosophical and legal nature of this phenomenon
to specific situations related to the issue of dignity (for
example, the collection of statistical information, job loss,
deprivation or restriction of property). However, most often
the need to interpret the first paragraph of Article 1 of the
Basic Law of the Federal Republic of Germany?is associated
with ensuring the human right to dignity in the process of
carrying out criminal proceedings. The FCC considers the
dignity of an individual as the objective value of a person
who cannot be lost: a criminal cannot be turned into a simple
object of combating crime with violation of his socialised
his right to dignity and respect, which is protected by the
Constitution®. In the development of this legal position, the
FCC’s view on coercion of a person to self-incrimination
is more specific: compulsion to self-incrimination affects
the dignity of a person, whose confessions are used against
him. Coercion to create, on account of one’s own testimony,
the prerequisites for a criminal judicial assessment or the
establishment of retaliatory sanctions would also be unac-
ceptable and violating human dignity.

The basis for the interpretation of this phenomenon
is the philosophical and legal views of I. Kant regarding the
nature of the human as a transcendental subject. Considering
natural freedom as the only original right belonging to every
person, taking into account his human nature, and arguing

that natural law comes from the mind and is limited by the
mind, he returned to understanding this concept as “value-
in-itself.” Such views of the German philosopher were
embodied not only in the constitutional proceedings of the
FCC, they became the deep basis for international legal acts
in the field of human rights protection and the recognition
of human dignity as one of the fundamental human
values. It can be argued that this understanding of human
dignity is universal, since similar views are contained in the
decisions of the courts of states belonging to the Anglo-Saxon
system of law.

Along with the experience of advanced European
countries, the situation in other developed countries such as
Canada is interesting. When deciding disputes over human
dignity, the Supreme Court of Canada interprets the pro-
visions of the 1982 Canadian Charter of Rights and Free-
doms*. In the case law of this institution, two competing
approaches to understanding the nature of dignity have
developed: as freedom and as coercion. The first approach
is very close to the modern view of the nature of human
rights and corresponds to the Kantian concept of human
dignity, in particular, as a value and moral duty. In ac-
cordance with this approach, dignity is a fundamental,
inalienable value and is perceived as an objective norm.
It finds its expression in almost every right and freedom
guaranteed by the said charter. In addition, it is often
viewed in a systemic connection with such categories as
freedom and equality, defining dignity as a certain personal
autonomy of a person. According to the second approach
(dignity as coercion), this phenomenon is associated with
the rules of civilised human life, that is, those behavioural
norms that are established and perceived in society. In the
same context, dignity is understood as a reputation (the
Ukrainian analogue is “honour”), which is defined as an
intrinsic inalienable value that has external manifestations.
According to the second approach, an infringement on
human dignity can take place, regardless of his wishes,
in such areas as trafficking in human organs, prostitution,
commercial surrogacy, and so on. Using the first point of
view at this phenomenon, the Supreme Court of Canada is
guided by the understanding of dignity as an inalienable
value of a person, a moral manifestation of human auton-
omy, a fundamental right, which is fundamental to natural
human rights. According to another, competing with the
first view, the phenomenon of human dignity is already
understood in a narrower sense — everything is considered
unworthy that does not correspond to certain rules or
denigrates the dignity of a particular person.

The judicial law-making of the Constitutional
Court of the Republic of South Africa in this area is more
unambiguous. It recognises human dignity as the basic,
fundamental value of the constitutional order, thanks to

1. Basic Law for the Federal Republic of Germany. (1949, May). Retrieved from https://www.btg-bestellservice.de/pdf/80201000.pdf.

2. Ibidem, 1949.
3. Ibidem, 1949.

4. The Canadian Charter of Rights and Freedoms. (1982, April). Retrieved from https://www.justice.gc.ca/eng/csj-sjc/rfc-dlc/cerf-cedl/.

284




Journal of the National Academy of Legal Sciences of Ukraine, Vol. 28, No. 2, 2021

which the rule of law and constitutionalism in South Africa
develop. According to the legal position of the Constitu-
tional Court of South Africa, recognition of human dignity
is a confirmation of the intrinsic value of a human being,
which has the right to be treated with dignity, based on
respect and importance. The essence of this concept is also
revealed through the linkage to the categories of freedom
and equality, more precisely — equal access to certain social
benefits. In general, the South African Constitutional Court
analyses the observance (preservation) of human dignity
by disclosing the legal content of such naturalistic needs’
as the right to food, drinking water, clothing, housing,
medical care and the like. Thus, by its nature, this concept
is recognised as the natural significance of a person and
at the same time as a requirement for the state to ensure a
decent standard of living.

The recognition of respect for the dignity (or simply —
for the dignity) of a prisoner and the humanity in the treat-
ment is also approached in a similar way in other countries,
in particular Norway. So, the activity of the penal service in
this country is based on five basic principles:

1) the purpose of punishment is “in the word of the
law”, in changing a convicted person;

2) humanity;

3) legality;

4) equality before the law;

5) has served a sentence — paid off with society.

The principle of normalising stay in prison is also
respected, that is, bringing conditions of stay closer to nor-
mal life. At the same time, the government promotes and
implements the principle of guaranteeing a return to normal
life in every possible way and recognises the existence of
a close connection between the views on the causes of
a crime and the attitude towards a prisoner. The prison
administration strives to ensure that security measures do
not restrict social work and humane treatment of prisoners.

In Switzerland, the procedure for the execution of
sentences is based on two basic constitutional principles:
respect for human dignity and ensuring the rights of of-
fenders, since these can be significantly limited due to the
need to stay in prison. In these basic principles, criminal
legislation provides general principles for the execution
of sentences: prevention of the commission of reoffending
after release; organising, if possible, normal conditions for
prisoners; support of persons who are released from places
of deprivation of liberty in overcoming the consequences
of imprisonment; ensuring adequate conditions of impris-
onment; taking the necessary measures to prevent the com-
mission of crimes during their stay in places of deprivation
of liberty. The unwritten, but commonly used principle
in working with convicts is the principle: “It is not our
friends who are condemned, but not our enemies either.”
It is with this that both the education of the personnel and
the first days of work in prisons and other institutions for
the execution of sentences begin. The main thing is to treat
convicts with respect for their human dignity. That is why
people who have a negative attitude towards criminals, want
to rule over others, are prone to manifestations of anger and

the like are not accepted for work in places of deprivation
of liberty (this is determined with the help of relevant
specialists and various surveys). Choleric people, aggres-
sive, conflicted personalities, imitators of various dogmas,
convinced exclusively of their own righteousness, and
the like are not hired in any way. From the same motives,
people who already have a certain life experience (at the age
of 28-30) are recruited. Moreover, preference is given to
those who have a family and children.

That is, despite the somewhat distinctive approaches
in the definitions, the activities of the systems for the exe-
cution of criminal sentences in foreign countries are aimed
at maximizing the observance of the right of convicts to
a humane attitude and respect for their human dignity. As
for the definitions in relation to them, there are constant
discussions in scientific circles. At the same time, one of
the main problems is the dispute about the possibility of
classifying humanism and respect for human dignity as the
category of prisoners’ rights.

For example, it is mentioned that the idea of dignity
is undoubtedly closely related to rights, but no specific “right
to dignity” is specified in either international or national
(United Kingdom) documents. Therefore, it is proposed to
consider dignity as a fundamental category, as a “source
of rights”, noting at the same time that dignity is not a
substantive right in itself, because it is much more funda-
mental than all other rights based on it. Without entering
into a discussion, the authors note that in international
instruments, indeed, the right to dignity, as such, does not
exist. Standards indicate respect for human dignity, that is,
they imply certain actions from the state and other persons.
And it is the respect for dignity that should act as the fun-
damental right of a convicted person, for it is characterised
by material characteristics. At the same time, in order to
ensure an appropriate mechanism for its implementation,
it is advisable to carry out work to determine the content
of the right to respect for dignity, at least in general terms.

CONCLUSIONS

As a result, completing the analysis of international ap-
proaches to the problem of the exercise of rights by
convicts, it can be asserted that:

1. International standards recognise the right of convicts
to imprisonment to humane treatment and respect for their
human dignity as a fundamental right, which creates the
basis for the implementation of all other rights, primarily
the right to rehabilitation (social adaptation) after serving
a sentence.

2. Humanism and respect for human dignity, despite cer-
tain scientific discussions, are understood in internation-
al standards and practice as inalienable categories that
condition each other.

3. International standards do not provide a clear list of
the content of the right of convicts to imprisonment to
a humane attitude and respect for their human dignity,
which allows constantly expanding its interpretation in the
creation of judicial practice and the execution and serving
of a sentence of imprisonment.
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4. Likewise, the practice of international judicial and  attitude and respect for human dignity include: conditions
convention bodies does not establish clear limits for the  of detention, communication, behaviour, means of ensuring
implementation of this right, limiting itself solely to indi-  the regime, mechanisms for the implementation of other
cating actions that may violate it, and from which states  rights, medical assistance, the creation of opportunities for
should introduce certain guarantees. At the same time, rehabilitation after release and other circumstances arising
the main components of the right of convicts to a humane  when serving a sentence in form of imprisonment.
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