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Bosogumup OJiekciiioBuy 3apocuio

Kageopa npasooxoponnoi ma anmuxopynyitinoi 0isinibHocmi
Midxcpezionanvha axademisi ynpasiinHs NepCoOHAIOM
Kuis, Ykpaina

Ounexcanap Muxonaitosny Kanuis

Kageopa npasooxoponnoi ma anmuxopynyitinoi disieHocmi
Midcpezionanvna akademis ynpasiinis nepcoHaiom
Kuis, YVkpaina

Kupuio Bosogumuposuu Mypasiios

Kageopa aominicmpamuenoeo, ¢inancoso2o ma 6ankiscokoeo npasa
Mixcpezionanvua axademisi ynpasiinHs NepCoOHAIOM
Kuis, Ykpaina

JAmutpo IBanoBMY MuHIOK

Kageopa yusinbro-npasosux oucyuniin ma MisiCHapoOOHO20 NPasd
Midcpezionanvna akademis ynpasiinis nepcoHaiom
Kuis, YVrpaina

Ouaena KOpiiBna MuHiok

Kagheopa yusinbnozo npasa ma npoyecy
Yuisepcumem Oeporcasnoi gickanvroi ciyscou Yxpainu
Ipninw, Vrpaina

AJIbTEPHATHBHI LIJISIXU BUPILIEHHS IOPUJIUYHUX CIIOPIB
TA IX 3ACTOCYBAHHS B YKPAIHI

AHoTaNiA. Bupiuwenns mpuouuHux KOH@IKMI6 — O0OHe 3 20J08HUX 3a80aHb OYOb-K0i Oepocasu. L[n @ynxyia 6
binbuocmi 6uNaoKie NOKIAOAEMbCsL HA Y008y 61ady, ale, K NOKA3ye 00Cs8i0, cam cy0 He Modice 3abesnequmu
eexmusne PYHKYIONY8AHHS CUCMEMU BUPTWIEHHS NPABOBUX CNOPIG. st KOJHCHOT 0eMOKPAMUUHOL 0epiicasu 8axiciusd
HAsABHICMb ANbMepHAmMUsU, a cy6’€Km npasa NOBUHEeH MAmuU MOXCIUBICIb SUOUPAMU WAAXU BUDIUEHHS NPABOBUX
cnopis. Cb0200Hi y c6imi iCHyIOmMb MAKi AIbMEPHAMUBHI CNOCOOU upiweHHs Cnopie, sAK: apbimpadic, mediayis,
KOHCYyIbmayii, nepezosopu, inmepcecis, npumupha npoyedypa ma inwi. Memoio cmammi ¢ euseienHs nepesaz ma
HEeOOJIKI8 anbMepPHAMUSHUX Memodi8 UpiueHHs Cnopie. Y cmammi npoananizosano aimepamypy 3 0aHoi memamuxu, d
mMaxodc npedcmagieni 0cooaUB0CMi AlbMepHAMUSHUX CNOCO0I8 BUPILUEHHS CROPIB, WO 00360JIA€ 8USHAYUMU iX nepesasu
ma HedoniKu K npagosoi npoyedypu. Ichysanus 6 Oinbuiocmi Kpain ceimy aibmepHaAmueHo20 GUPIUEHHS CHOPIE €
NEeGHOK MIPOI NOUMUBHUM OJIs CMOPIH KOHPIIKMY, OCKIIbKU GUPIULEHHS] CNOPI8 ULISAXOM apOimpanicy, nocepeoruymeda,
nepe2o6opie, KOHCYIbMAayiti ma [HUUX alIbMEePHAMUBHUX CROCODI8 SUDIUIEHHS CHOPI8 00380JA€ eupiuumu ix Oe3
BMPYUAHHSL OEPIACABU | BOHU MOJICYMb BUPTUWLYBAMUCL HAOAzamo weuoule. AnbmepHamueHe SUpiuLeHHs. CHOPI8 NEGHOIO
MIpOIO Modce Oymu 0dcepeom eKOHOMIT Koutmis 0Ji 0epicasU, OCKIIbKY GOHU ICHYIOMb CAMOCMILHO | He 8UMa2aioms
KoOwmig 05l IX HAOaHHs 6i0 Oepoicasu, moodi K 6 YKpaini cucmema 20Cno0apcbkux cyoié WopiuHO UMA2ae 00CUMb
BENUKUX UMPAM HA YMPUMAHHA MAKUX cyoie. cyou. BupiwieHHs cynepeyox anbmepHAmusHUMU Memooamu MaKoxHc
NPUCKOPIOE iX BUPIWEHH, dle 8 0eAKUX BUNAOKAX CAM npoyec Modice 06ymu 00po#CHUM

KurouoBi ciioBa: cyoosa enrada, yusinehe npago, apoimpaic, 6upiuieHns KOHPAIKMIs, 0epiicashe 3aK0H00A8CMEO
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ALTERNATIVE WAYS OF RESOLVING LEGAL DISPUTES
AND THEIR APPLICATION IN UKRAINE

Abstract. Resolving legal conflicts is one of the main tasks of any state. This function is in most cases entrusted to the
judiciary, but as experience shows, the court alone cannot ensure the effective functioning of the legal dispute resolution
system. For every democratic state, the availability of an alternative is important, and the subject of law must be able to
choose the ways of resolving legal disputes. Today in the world there are such alternative ways of resolving disputes as:
arbitration, mediation, consultation, negotiations, intersession, conciliation procedure and others. The purpose of the
article is to identify the advantages and disadvantages of alternative dispute resolution methods. The article analyzes the
literature on this topic, and also presents the features of alternative ways of dispute resolution, which allows us to identify
their advantages and disadvantages as a legal procedure. The existence in most countries of the world of alternative
dispute resolution is to some extent positive for the parties to the conflict, because dispute resolution through arbitration,
mediation, negotiation, consultation and other alternative dispute resolution allows to resolve it without state intervention
and they can be solved much faster. Alternative dispute resolution can to some extent be a source of savings money for
the state, as they exist independently and do not require funds to provide them from the state, while in Ukraine the system
of commercial courts annually requires a fairly large cost of maintaining such courts. Resolving disputes through
alternative methods also speeds up their resolution, but in some cases the process itself can be more expensive

Keywords: judiciary, civil law, arbitration, conflict resolution, state legislation

INTRODUCTION

In the world today there is a large number of conflicts, the emergence and cessation of conflicts, most of which
are transformed into conflicts of a legal nature. At the same time, the basis for all conflicts in most cases is the
following reasons: restrictions in the field of rights, deprivation of certain rights or non-compliance with
relevant legal norms. Resolving legal conflicts is one of the main tasks of any state. This function is in most
cases entrusted to the judiciary, but as experience shows, the court alone cannot ensure the effective
functioning of the legal dispute resolution system. For every democratic state, the availability of an alternative
is important, and the subject of law must be able to choose the ways of resolving legal disputes. Today in the
world there are such alternative ways of resolving disputes as: arbitration, mediation, consultation,
negotiations, intersession, conciliation procedure and others [1; 2].

However, in the scientific literature in Ukraine there is also another approach, according to which the
state judiciary and alternative dispute resolution are the only dispute resolution system used in the complex of
the parties of the dispute. Following this approach, it is impossible to talk about alternatives, because together
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the court and alternative dispute resolution are of a single entity [3; 4]. Thus, the definition of the method of
resolving legal disputes not as an alternative, but as a state is debatable, because the system of alternative
dispute resolution does not exclude the judicial order, but may precede it and supplement it [5]. State
proceedings and alternative ways of resolving disputes differ significantly in their essence, features and
principles of operation. An alternative way of resolving disputes cannot replace the judicial procedure for
resolving legal disputes. Judiciary is the main institutional element of the system of state dispute resolution,
so each state in its legislation determines which disputes can be resolved exclusively by courts, and which —
using alternative dispute resolution.

In Ukraine there was an attempt to determine the ways of solving the disputes and a law on arbitration
courts was adopted [6], but soon the situation changed and now we have only state economic courts to solve
the disputes. The subjects of legal relations can use the methods of alternative dispute resolution as an
additional option to protect their rights, to defend their interests. This possibility is particularly relevant due to
the inefficiency of the judiciary, the growing number of cases in the courts, or the presence of other factors of
an objective or subjective nature, which is to some extent observed in Ukraine. However, in Ukraine the issue
of introduction of alternative dispute resolution methods, their proper legal regulation, expansion of the range
of disputes that can be resolved using alternative dispute resolution methods is not on the agenda. As elements
of the legal dispute resolution system, alternative dispute resolution and public justice are interdependent and
competitive. Interdependence is that alternative dispute resolution may precede or supplement litigation (for
example, negotiations between the parties) (for example, concluding a mediation agreement at the enforcement
stage). At the same time, the practice of resolving legal disputes by the judiciary and the use of alternative
dispute resolution methods indicates the existence of such competition. Legal dispute resolution is a kind of
service, the customers of which are the parties to the dispute. Usually, those who provide a better service are
approached. The purpose of the article is to identify the advantages and disadvantages of alternative dispute
resolution methods.

1. MATERIALS AND METODS

The methodological approach to this research work is based on a combination of methods of system analysis
of the currently existing methods for resolving legal conflicts with an analytical research of the possibilities of
finding alternative methods for resolving them, with a consistent identification of their main advantages and
disadvantages. This research presents an analysis of alternative methods for resolving legal issues, which gives
grounds to assess their practical effectiveness in terms of shaping the perception of these methods exclusively
as a legal procedure. This research work involves the creation of a high-quality theoretical base, which is an
analysis of available scientific research devoted to examining various aspects of finding alternative ways to
resolve legal issues and their application in the legal practice of a particular state. At the same time, specific
alternative methods are indicated and an analysis of their effectiveness in resolving specific legal situations is
carried out. This scientific research was carried out in three main stages.

At the first stage of this scientific research, a qualitative theoretical base is formed, which is the results
of a study of literary sources available within the stated subject matter, with the identification and presentation
of the main features of alternative options for resolving legal disputes, which makes it possible to determine
their specific advantages and disadvantages as a legal procedure. In addition, at this stage of scientific research,
a systematic analysis of the currently existing methods of resolving legal conflicts is carried out, taking into
account the traditional methods of resolving them, as well as a number of alternative options.

At the second stage of this research work, an analytical study of the possibilities of finding alternative
methods for their resolution is carried out, with a consistent identification of their main advantages and
disadvantages. At this stage of the scientific research, a qualitative assessment is given to various aspects of
the existence of alternative methods for resolving legal disputes in different countries, with an assessment of
the degree of usefulness of such methods for the parties to the conflict, since such methods allow one to come
to its resolution without the involvement of state authorities, which significantly speeds up the entire process
and save its participants from significant additional waste of time and effort. Also, at this stage of scientific
research, an assessment is made of the main features of legal dispute resolution and existing approaches to
understanding the essence of alternative methods for resolving legal issues.

At the final stage of this scientific research, on the basis of the results obtained in the course of it, the
final conclusions are formed, which are the final display of the sequence of scientific research performed and
reflect the main advantages of alternative methods of resolving legal disputes in comparison with traditional
methods. Also, the conclusions of this scientific study reflect the basic principles on which alternative methods
of resolving legal disputes are based, as well as the conditions for the successful completion of alternative
options for resolving legal conflicts and disputes, which, in general, determines the possibility of subsequent
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practical application of the results and conclusions of this study as a reliable methodological basis for further
scientific research on alternative ways of resolving legal disputes and their practical application as a procedure
of a purely legal nature.

2. RESULTS AND DISCUSSION

Alternative dispute resolution can be used in different areas of law, depending on the purpose of the parties.
Disputes that are resolved through alternative dispute resolution are impressive both in terms of subject
composition and amount. Institutions that provide alternative dispute resolution services, interested in their
own development, are concerned about their authority, and therefore are constantly improving the rules
of procedure, recommendations on conflicts of interest, gathering evidence, reservations in the contract,
precautionary measures. They care about their own reputation, as evidenced, for example, by the fact that
during the entire period of the International Chamber of Commerce's arbitration, there have been no cases of
arbitrators being accused of corruption scandals. Therefore, alternative dispute resolution and public litigation
in a kind of competition must be constantly improved, which will benefit the subjects of law. In general, the
use of alternative dispute resolution should help to improve the legal dispute resolution system in Ukraine [7; 8].

In the scientific literature there are various definitions of alternative dispute resolution [9]. Black's Law
Dictionary [9] defines alternative dispute resolution as a procedure for resolving disputes in ways other than
judicial, such as mediation and arbitration. The Swiss Arbitration Association's Dictionary defines alternative
dispute resolution as:

1) optional amicable settlement of the dispute by a third party, not including arbitration (in Europe);

2) any settlement of a dispute involving a third party, with the exception of litigation, including
arbitration (in the United States) [10; 11].

Another legal dictionary defines alternative dispute resolution as a unifying term that describes methods
that parties can use other than litigation, including negotiation, mediation, and many types of arbitration. Some
researchers identify alternative dispute resolution as a way to resolve a dispute without going to court. One of
the reasons for the large number of approaches to understanding alternative dispute resolution is that scholars
and practitioners include different dispute resolution methods. For example, some researchers do not consider
arbitration as an alternative way of resolving disputes. After all, arbitration has certain responsibilities for the
parties involved. Other researchers point out that negotiations are not an alternative way to resolve disputes
because only the parties' lawyers are present during the negotiations and there is no third party. Lord Wolfe,
the founder of the reform of the English civil process, identified arbitration, administrative tribunals, pseudo-
judicial proceedings, ombudsman proceedings and mediation as the main forms of alternative dispute
resolution. At the same time, many researchers do not refer to administrative tribunals and the ombudsman as
a variety of alternative dispute resolution [12; 13].

Some scholars mistakenly call alternative dispute resolution pre-trial dispute resolution [14-15]. This
approach is incorrect, as it provides for litigation as a mandatory part of resolving a dispute. However,
in different countries, many disputes are not resolved at all in national courts due to the fact that the agreement
concluded on the implementation of certain actions provides for the settlement of the dispute through
negotiation, mediation or arbitration. Of particular importance are the issues of alternative dispute resolution
in civil law [16-18]. It should be noted that alternative dispute resolution is not always less costly than
litigation. In addition, they are used not only to resolve commercial disputes. Other types of disputes can be
resolved through arbitration, mediation, and negotiations. Due to their universality, alternative dispute
resolution allows for a wider range of disputes than national courts.

There is a point of view on the definition of alternative dispute resolution as “non-state procedures for
the settlement of civil disputes”, the main feature of alternative dispute resolution is that they are not carried
out by public authorities [19; 20]. In general, an alternative dispute resolution is the application (for example,
by an arbitral tribunal) of legal norms and the adoption of a binding decision for the parties, based on legislation
and other possible sources of law. The “dispute resolution” method is used when resorting to alternative dispute
resolution methods such as arbitration and international commercial arbitration. When using the “dispute
resolution” method, the problem is resolved in relation to the existing rights and obligations of the parties
(legal relations of the parties), and in the case of “settlement of the conflict” the parties seek to reconcile their
interests and achieve mutually acceptable termination of the conflict [21]. Thus, dispute resolution and conflict
resolution are fundamentally different methods used in alternative dispute resolution.

According to research, there are the following signs of non-governmental procedures for settling civil
disputes:

— no state intervention;

— recognition by public authorities;
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— contractual nature of application;

— voluntary application of procedures;

— cooperation of the parties;

— confidentiality;

— relative formality;

— variability of procedures, their variety;

— participation of a third neutral participant, elected or appointed by mutual consent of the parties (this
approach is generally correct, but some of these features are debatable).

In general, alternative dispute resolution in most cases has the following features:

— non-state character;

— contractual nature of application, based on mutually agreed definition of procedures and
implementation of decisions;

— universality, the disputes can be resolved both between individuals and legal entities, as well
as between international organizations, states, or unions of states;

— legal nature, the dispute resolution is based on certain legal norms;

— flexibility in resolving disputes, various methods, means, procedures are used, which are
independently determined by the parties, as well as they determine the conditions and procedure for their
implementation;

— confidentiality, only the parties to the proceedings and the invited persons take part in the alternative
dispute resolution.

Comparing alternative dispute resolution and litigation, we can identify their commonalities and
differences. The common ones include:

a) systematization — disputes are considered by the system of judicial authorities in accordance with the
established jurisdiction, however, there is a system of alternative dispute resolution, as well as various
institutions operating in this field and international organizations;

b) independence, the dispute is considered by an authorized person who is independent of the conflicting
parties and acts impartially;

c) the plurality of parties;

d) the possibility of involving experts and specialists [22; 23].

However, there are differences between the resolution of disputes by public authorities and alternative
dispute resolution methods mentioned earlier. Thus, we can say that alternative ways of resolving disputes
exist in most countries abroad. In Ukraine, from the very beginning of independence, an attempt was made to
introduce an arbitration system to resolve legal disputes [24]. In 1991, the Arbitration Court Act was passed, [6]
which to some extent introduced one of the main types of alternative dispute resolution that exists around the
world. However, 10 years later, in 2001, a new law was passed that abolished the existence of arbitration courts
in Ukraine and introduced the so-called commercial courts, which are state-owned and resolve all disputes
arising on behalf of the state [25].

In order to implement the issue of arbitration courts to some extent, the Law of Ukraine “On Arbitration
Courts” [26] was adopted in 2004, which is in force, but it is practically ineffective, as the vast majority of
legal disputes are resolved by commercial courts. These courts are determined as the most corrupt branch of
the judiciary in Ukraine. Thus, the state deprived the business entities of the opportunity to resolve disputes to
use alternative ways of its resolution. As for other alternative ways of resolving economic disputes, such as
mediation, negotiations, and consultation, they are also used to a rather limited extent in Ukraine. Commercial
courts have thus established a kind of memorandum that only they have the right to resolve commercial and
other property disputes.

The new Code of Criminal Procedure in Ukraine has significantly expanded the scope of alternative
dispute resolution, combining elements contained in continental systems (exemption from criminal liability)
and Anglo-American systems (institution of agreements), which has led to the humanization of criminal law
in Ukraine and protection of rights participants in criminal proceedings. In world practice are used a sufficient
number of alternative methods of dispute resolution, including such procedures as: appointment of an expert,
negotiations, negotiations with a mediator (facilitated negotiations or assistance), conciliation, mediation,
litigation, mini-litigation, establishment facts, dispute commissions, private litigation, timely neutral
assessment, multi-door court, pre-trial settlement conference, comprehensive jury trial, etc.

Alternative dispute resolution, which in its diversity represents a whole system of methods, means,
methods of private settlement of relations between the parties. It should serve the purposes of justice, provide
procedural guarantees for the protection of the rights and interests of the parties and improve the resolution of
disputes. The urgent task of the modern judiciary of Ukraine is the effective and rapid resolution of conflicts.
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The development and application of various methods of alternative dispute resolution will help solve this
problem.

CONCLUSIONS

The existence in most countries of the world of alternative dispute resolution is to some extent positive for the
parties to the conflict, because dispute resolution through arbitration, mediation, negotiation, consultation and
other alternative dispute resolution allows to resolve it without state intervention and they can be solved much
faster. Alternative dispute resolution can to some extent be a source of savings money for the state, as they
exist independently and do not require funds to provide them from the state, while in Ukraine the system of
commercial courts annually requires a fairly large cost of maintaining such courts. Resolving disputes through
alternative methods also speeds up their resolution, but in some cases the process itself can be more expensive.

Alternative forms of dispute settlement should be based on the following international principles: the
principle of cooperation, which is to identify the common interests of the parties and which is based on mutual
concessions and the search for understanding; the principle of differentiation, in which the parties to a legal
conflict may use alternative means individually, in combination or in a certain order; and the principle of
confidentiality, which establishes the secrecy of each alternative procedure. Alternative resolution of legal
disputes and conflicts can be successful only if there is constant and close cooperation with civil society
institutions. Such interaction will create an active civil position, increase public confidence in alternative
dispute resolution, conflict resolution and contribute to the normalization of relations in various spheres
of public life.
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