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Kagedpa yusirvrozo npasa
Kuiscoxuii nayionarvruil ynisepcumem imeri Tapaca Illesuenka
Kuis, Yxpaina

AESIKI IIPOBAEMHI ACITEKTU 3AIMCHEHHSI TA 3AXUCTY
MAVHOBMX ITPAB ITO APY KK

AHOTaWifA. AxmyanvHicme 00CHiOJHCeHHA npobiem, noe’sA3aHux 30 30IUCHEHHAM
NOOPYHCHCAM 3AKPINJIEHUX 8 CIMEUHOMY 3aKOHOO0ABCMEI MAHOBUX NPA8 MA iX 3aXUCMOoM
YV pasi HeGU3HAHMs, OCHOPIOGAHHS YU NOPYUIEHHS 3YMOGIeHAd MUM, WO MAUHO8I npasd
NOOPYHCIHCA  CMAHOBTISIML  OCHOBY NPABOBO20 CMAMYCY HON06IKA 1 OPYICUHU, a iX
peanizayia ciy2ye 3MIYHEHHIO MAUHOBUX 3acad cim’i, 3abe3neuenHio MamepianrbHO20
000pobymy sk noopyacoics, max i dimeu. Mema 0ocniodcenHss nonsieac y 6UAGIeHHI
NpO2anuH y 3aKOHO0A8CMSI, W0 Pe2yNioe€ MAHOBI BIOHOCUHU NOOPYAHCHCS MA 3 'SCYBAHHI
ix eniugy Ha 3abe3neueHus 30iUCHEeHHs ma 3aXucmy ixHix maunosux npas. llpu nposedenni
00CNi0JCeHHs OYIU BUKOPUCMAHT PI3HOMAHIMHI Memoou HAyKo8o2o nisHawHA. Tak,
icmopuyHuLl Memoo 8UKOPUCMO8Y8ascs npu ananizi Hopm Kodexcy 3akoHie npo winiob ma
cim’to Ykpainu, wo pecynioganu MaiiHogi npasa noopyHcocs ma eUsHA4AIU cnocoou ix
saxucmy. Ilopieuanbho-npagosuti memoo 3acmocogyeascss 0aa nopisHanus nopm LK
Vkpainu ma CK Vkpainu, wo pezynioroms nodibni abo cxodxici i0HOCUHU, 30Kpema ujo0o
CNIibHOI CYMICHOI 81ACHOCMI, BUSHAHHS HEOIICHUMU 002080pi6 mowo. Memoou ananizy i
cuHme3y 3acmoco8ysanucs Ojisi 8UsGleHHs HeO0ONiKI8 I NPO2AIUH 8 YUHHOMY CIMeluHOMY
3aKOH00aécmei ma 6 npakxmuyi 1oeo 3acmocysanus. Ha niocmasi gpopmanoro-n02iunoco
Memoody chopmynbo8ari npono3uyii w000 YOOCKOHANEHHS 0eAKUX NOJIONCEHb CIMElUH020
3akonodaecmea Ykpainu. B pobomi posenanymo 3azanbHe Npasuno, 32i0HO 3 SKUM
OPYACUHA, HONOBIK POZNOPAOHCAIOMBCA MAUHOM, WO € 00 '€EKMOM Npasa CRilbHOi CyMiCHOT
81IACHOCMI NOOPYHCIHCA, 34 83AEMHOIO 3200010. [Hwul acnekm 30iticHeHHA MAUHOB8UX NPAs
NOOPYIHCHCA CMOCYEMBCA YMPUMAHHA MA 1020 Npagoeo2o pezyniosanHsa. He menw
NpOONeMHUM ACNEeKMOM 30IUCHEHHS Md 3aXUCMY MAUHOBUX NPA8 NOOPYHCHCA, SAKUL
Ppo3enAHYmMuULl 8 pobomi, € NUMAHHA WOO0 NOOILNY MaliHA. 30Kpemda, 8 CYOO08ill npaKmuyi
npu po3ensioi cnpas npo oL MAUHA NOOPYIHCHCA BUHUKAIOMb CKIAOHOWI V pa3i 8i0cmyny
80 3acaou piGHOCMI YACMOK NOOPYHCIHCA 3a 0OCMABUH, WO MAIOMb iICMOMHEe 3HAUEHHS.
Taxi obcmasunu, WO aHANI3YIOMbCSA 6 CMammi, MOXCYymb Oymu niocmasamu 5K
3MEeHUleH S, MAK i 30i1bUleH S YACTKU 0OHO20 3 NOOPYIHCHCA, Y MOMY YUCTT — KOTUUHBORZO.
Ooeporcani pe3yromamu MONCYMb OYMU SUKOPUCMAHI NPU YOOCKOHANIEHHI CIMEH020
3aKOHO0A8CMBA ma NPAKMUKU U020 3ACMOCY8AHMA, 6 NOOAIbUIUX —HAYKOBUX
O0CNIONHCEHHSAX, WO CIMOCYIOMbCSA MAUHOBUX NPAB NOOPYHCIHCA, A MAKONHC NPU BUKIAOAHHI
KYpCY CiMelH020 npasa 6 HagyalbHUX 3aK1aoax eUuoi oceimu.

Kuro4uoBi cjioBa: criibHE MaliHO, BU3HAHHS JIOTOBOPY HEAIMCHUM, YTPUMaHHS OJHOTO 3
MOAPYOKS, MTOALT MaifHa, TUTFOOHUI JOTOBIp.
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SOME PROBLEM ASPECTS OF IMPLEMENTATION AND
PROTECTION OF PROPERTY RIGHTS OF SPOUSES

Abstract. The relevance of research on the problems associated with the implementation
by spouses of enshrined in family law property rights and their protection in case of non-
recognition, contestation or violation due to the fact that the property rights of spouses
form the basis of the legal status of spouses and their implementation serves to strengthen
the family’s the material well-being of both spouses and children. The purpose of the study
is to identify gaps in legislation governing spouses’ property relations and to determine
their impact on securing the enjoyment and protection of their property rights. Various
methods of scientific knowledge were used in the research. Thus, the historical method was
used in the analysis of the provisions of the Code of Laws on Marriage and Family of
Ukraine, which regulated the property rights of spouses and determined ways to protect
them. The comparative legal method was used to compare the norms of the CC of Ukraine
and the FC of Ukraine governing alike or similar relations, in particular regarding shared
ownership, invalidation of contracts and the like. Methods of analysis and synthesis were
used to identify the shortcomings and gaps in current family law and in the practice of its
application. On the basis of the formal-logical method, proposals for improvement of some
provisions of the family law of Ukraine were formulated. The paper considers the general
rule that a husband, wife disposes of the property, which is the subject of the joint property
right of the spouse, by mutual consent. Another aspect of spousal property rights concerns
the maintenance and legal regulation of a spouse. No less problematic aspect of the
exercise and protection of property rights of spouses, which is considered in the paper, is
the issue of property division. In particular, in case law, when considering cases of
separation of property of a spouse, difficulties arise in the event of deviation from the
principle of equality of spouses in the circumstances of significant importance. Such
circumstances, which were analysed in the article, may be the reasons for both a decrease
and an increase in the share of one of the spouses, including the former. The results
obtained can be used to improve family law and the practice of its application, in further
scientific studies concerning the property rights of spouses, as well as in teaching the
course of family law in higher education.

Keywords: joint property, invalidation of a contract, support of one spouse, separation of
property, marriage contract.
INTRODUCTION

An important area of application of the rules of family law, designed to regulate relations
between spouses, is the sphere of property relations, characterised by certain
characteristics. The specificity of these relations is, in particular, that they are regulated, in

27



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 1, 2020

addition to the norms of the Family Code of Ukraine! (hereinafter — the UK Code), by a
number of general rules on property, means, property rights, protection of property rights,
etc. of the Civil Code of Ukraine? (hereinafter — the CC of Ukraine), as well as rules of
other laws governing obligations, corporate relations, inheritance relationships, and more.
In the literature, attention has been paid to the unequal application by the courts of the
provisions of the Civil Code of Ukraine and the Ukrainian Criminal Code in cases when it
comes to the exercise of their property rights by spouses [1; 2]. One of the problems that
needs to be resolved is to ensure that the property rights of spouses are properly exercised
by them and to protect the said rights in case they are not recognised, violated or contested.

Among the principles of family law, some authors refer, in particular, to the principle
of judicial protection of family rights and interests [3-6]. One of the arguments of this
statement is called the norm of Part 10 of Art. 7 of the Criminal Code of Ukraine, according
to which “every participant in family relations has the right to judicial protection”.

The right to defence (not only judicial but also in extrajudicial form, including the
right to self-defence of the infringed right and interest) in the general theory of law and in
the science of civil law is considered by most scholars to be one of the competences within
the subjective law. Therefore, it can be assumed that the exercise of the subjective right of
a participant in family relations also includes the possibility of protecting that right.
Therefore, the allocation of the right to defence as an independent subjective right and as
a principle of family law is considered to be unjustified. At the same time, the issues related
to the implementation of spouses’ property rights are inextricably linked to the issues of
their protection.

Despite the fact that Part 1 of Art. 18 of the IC of Ukraine, in contrast to Part 1 of
Art. 15 of the Civil Code of Ukraine, does not indicate in which case a participant of family
relations has the right to appeal to a court for the protection of his right or interest, it is
clear that there are cases of its violation, non-recognition or contestation. Similarly, in this
part of Art. 18 of the FC of Ukraine should not be about any interest, but interest protected
by law. However, the wording of Part 1 of Art. 18 of the IC of Ukraine is built in such a
way that the main focus is on the attainment of a family member of a certain age, which
gives him the right to apply to a court for the protection of his right or interest. In this
regard, the author proposes to formulate part 1 of Art. 18 of the IC of Ukraine as follows:
“1. Every member of a family who has attained the age of fourteen has the right to a direct
appeal to a court for the protection of his or her right in the event of its non-recognition,
violation or contestation, and protected by law interest.

1. MATERIALS AND METHODS

Background materials for the study of some of the problematic aspects of the
implementation and protection of property rights of the spouses were the provisions of the
CC of Ukraine, the FC of Ukraine® and other regulatory legal acts, materials of court
practice, as well as sources of special literature on family law. The methodology of this
study is based on the combination of different methods of scientific knowledge. Their

! Family Code of Ukraine. (2020, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14
2 Civil Code of Ukraine. (2020, February). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15
3 Family Code of Ukraine, op. cit.
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application has made it possible to establish that the implementation of spouses’ joint
property rights should be performed in accordance with the provisions of the FC of
Ukraine, as a special legal act, and not in accordance with the CC of Ukraine, which
contains general provisions on shared ownership. Thus, the historical method was used to
find out the content of the marriage and family laws of the Code of Laws on Marriage and
Family Law, which regulated the property rights of spouses and determined the procedure
for appealing to the court for protection of the violated right, before the adoption of the CC
of Ukraine. The comparative legal method was used to compare the norms of the CC of
Ukraine and the FC of Ukraine governing alike or similar relations, in particular regarding
shared ownership, invalidation of contracts and the like. This made it possible to conclude
that the legislator unjustifiably not included in the grounds for acquiring the right to
withhold the refusal of one spouse to financially support the other.

Methods of analysis and synthesis were used to identify the shortcomings and gaps
in current family law and in the practice of its application. Thus, based on the analysis of
Art. 76 of the FC of Ukraine, which established the right of a spouse to financially support
the other after a divorce, it was found that the legislator did not foresee the possibility of
concluding a contract of custody for them. Instead, the Principles of European Family Law
stipulate that spouses should be able to enter into a post-divorce custody agreement, which
may specify the amount of an allowance, the procedure, duration and conditions of
termination of the maintenance obligation and the possible waiver. In view of this, the
relevant changes to the FC of Ukraine were proposed.

On the basis of the formal-logical method, proposals are made to improve certain
provisions of the family law of Ukraine, in particular, concerning: the right of one spouse
to apply to court with a request for financial support from the other spouse; the right to the
financial support of a spouse with whom a child with disability lives after a divorce; the
right of the spouses to conclude a contract of custody not only during the marriage, but
also after divorce.

2. RESULTS AND DISCUSSION
2.1 Recognition of invalid property contracts

One of the aspects that should be addressed is the invalidation of contracts for the disposal
of property owned by g husband and wife on shared ownership, concluded by one spouse
without the consent of the other. As established by Art. 63 of the FC?, a wife and a husband
have equal rights to own, use and dispose of property belonging to them according to the
right of shared ownership, unless otherwise agreed by an agreement between them. In view
of this Part 1 of Art. 65 of the Criminal Code of Ukraine establishes that a husband and a
wife dispose of the property, which is the subject of shared ownership of the spouses, by
mutual consent. Consequently, when concluding contracts, one of the spouses is
considered to be acting with the consent of the other spouse (Part 2 of Article 65 of the FC
of Ukraine). These norms almost exactly coincide with the provisions of Part 1 and 2 of
Art. 369 of the CC of Ukraine on the exercise of the right of shared ownership, but the
main difference is that, as set out in Part 2 of Art. 68 of the FC of Ukraine, the disposal of
property that is the subject of the right of shared ownership, is carried out by the co-owners

! Family Code of Ukraine. (2020, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14
.
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only by mutual consent, in accordance with the Civil Code of Ukraine after a divorce.
Thus, the provisions of Art. 369 of the Civil Code of Ukraine cannot be applied to relations
concerning the exercise of the right of shared ownership of spouses.

On this basis, the FC of Ukraine and the CC of Ukraine establish different legal
grounds for invalidation of contracts for disposal of property, which is the subject of shared
ownership. Thus, if according to Part 4 of Art. 369 of the Civil Code of Ukraine a
transaction concerning the disposal of joint property, made by one of the co-owners, may
be declared invalid by the court upon the claim of the other co-owner in the absence of the
co-owner who has performed the necessary powers, then according to Part 2 of Art. 65 UK
of Ukraine, wife, husband has the right to go to court with a claim to declare the contract
void as such, concluded by the other spouse without her, his consent, if this agreement
goes beyond the limits of a small household. Thus, the ground for invalidation of a contract
for the disposal of property that is the subject of shared ownership rights concluded by one
spouse is the absence of consent of the other spouse.

This fact is not taken into account not only in jurisprudence but also in scientific
research. Thus, N.A. Dyachkova and F.A. Tuchin consider that the provision that a
transaction concluded by one spouse without the consent of the other cannot be challenged
in court (since in Part 2 of Article 65 of the FC such the opportunity is given only for
transactions that go beyond the limits of a small households), contrary to Part 2 of Art. 4
of the CPC of Ukraine (an obvious mistake here, since Article 4 of the CPC of Ukraine
does not contain part 2). Accordingly, the authors believe that even a small household
transaction made by one spouse without the consent of the other can also be challenged in
court [7]. The author of this paper believes that this conclusion of the authors can be
extended to small household contracts concluded by one spouse, but the reason for their
invalidation will be not the absence of consent of the other spouse, but other grounds
provided by the CC of Ukraine.

Without prejudice to the question of the form and notarisation of such consent (Part
3 of Article 65 of the Criminal Code of Ukraine), although they are important enough for
the observance of property rights of spouses, it is worth noting that if the definition of small
household contract can be used by analogy of law the concept of small household
transactions, placed in Part 1 of Art. 31 of the CC of Ukraine, then the question what
contract can be considered as an agreement on valuable property, are not answered by
either the CC of Ukraine nor the FC of Ukraine. Case law, ignoring the direct reference in
Part 2 of Art. 65 of the UK of Ukraine on the invalidation of a contract concluded by one
spouse without the consent of the other, proceeds from the fact that “the disposal of joint
property without the consent of the other spouse can be a ground for invalidation of such
a contract only if the court finds that those of the spouse who entered into the joint property
agreement and the third party contracting party under such agreement acted in bad faith,
in particular that the third party knew or could not have known, under the circumstances
of the case, that the property was owned by the spouse under the shared ownership right,
and a spouse who concluded a contract, has not received the consent of the other spouse”.

Thus, the appeal of the Supreme Court of Ukraine to the principle of integrity in
considering cases of invalidation of contracts concluded without the consent of another
spouse, is characteristic of a number of its resolutions (of 07.10.2015, of 30.03.2016, of
07.09.2016, of 22.02.2017 etc.).
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The author believes that the reasons given by the court in these and other decrees are
based on the statement made by Yu.S. Chervonyi about the possibility of invalidating a
transaction, if it is proved that the other party to the transaction acted in bad faith, that is,
knew or should have known of the absence of consent to the exercise such transaction by
other co-owners or one of them [8], cannot be applied for recognition as invalid contracts
concluded by one spouse without the consent of the other. It is quite clear that a spouse
who concludes a contract without the consent of the other spouse can no longer act in good
faith. Regarding the behaviour of a contractor under a contract, the legislator does not take
it into account at all when determining the basis for the contract's invalidation in
accordance with Art. 65 of the FC of Ukraine. It is only about relationships between
spouses. Therefore, the court's reference to good faith, as one of the principles of civil law
(although such a provision under Article 7 of the CC of Ukraine is also inherent in family
law), according to which the parties to a contract should act, in this case is groundless.

Today, such erroneous practice has been altered by the legal opinion of the Grand
Chamber of the Supreme Court of November 21, 2018 in case No. 372/504/17 [9], which
was reflected in the following practice (Supreme Court’s Order of 30 January 2019 in case
no. 552/17826/16-c [10], of February 11, 2019 in Case No. 308/2205/16-c [11], etc.).
Courts now proceed from the fact that the law does not link the presence or absence of
consent of the co-owner to conclude a contract with good faith of the spouse who
concluded the joint property contract or of the third contracting party under such agreement
and does not raise the issue of the appeal of a contract in dependence on good faith of the
parties to a contract. True, there is some doubt as to the reference of the courts in the above
cases to Articles 369 and 215 of the Civil Code of Ukraine in the presence of a special
provision established by Part 2 of Art. 65 IC of Ukraine.

2.2 Rights of a spouse for allowance

An important aspect in the context of problems in the exercise of property rights of spouses
is the issue of legal regulation of maintenance. As Part 1 of Art. 75 of the FC of Ukraine
established, wife, husband should financially support each other. Maintenance relations
are regulated, in particular, by the rules of Chapter 9 of the FC of Ukraine, entitled “Rights
and Obligations of Spouses”, although in reality the provisions of this Chapter regulate not
only the rights and duties of the spouse, but also the right of a person to be supported after
a divorce (Article 76 of the FC of Ukraine) and the right to support women and men who
are not married to each other (Article 91 of the Civil Code of Ukraine).

Given that the FC of Ukraine has for the first time settled the property relations of a
woman and a man who live in the same family but are not married to each other or in any
other marriage, the author considers it appropriate to supplement the FC of Ukraine with
Chapter 9-1, to which, in particular, include Article 74, which, in author’s view, is
unreasonably set out in Chapter 8, “The right of shared ownership of spouses”, and Article
91 of the FC of Ukraine on the right to retain these persons, as well as to better regulate
property relations between these persons [12-14]. As the existing title of Chapter 9 of the
FC of Ukraine contains different rights and obligations — “right to withhold” and “duty to
withhold”, and the chapter itself regulates the relationship of maintenance both between
spouses and between former spouses, it seems that such corresponding to the content of
the norms contained therein after the implementation of the above amendments (regarding
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Chapter 8-1) would be another title of Chapter 9, namely: “Rights and Obligations of
Spouses and Former Spouses”.

It should be noted that the term “ former spouses” is used in the Principles of
European Family Law governing divorces and allowances between former spouses!
(hereinafter referred to as “Principles”), and the very principles of retention between
former spouses are enshrined in Part 1. However, the Principles do not contain provisions
governing the relationship between a spouse or a wife and husband who are not married.

The CC of Ukraine establishes general (Article 75) and special (Articles 84, 86, 88)
grounds for the acquisition of the right of allowance and conditions for its implementation.
Thus, according to Part 2 of Art. 75 of the FC of Ukraine the right to allowance (alimony)
has those of the spouse who: a) is incapacitated, b) needs financial assistance, provided
that the other spouse can provide financial assistance. In this case, a spouse who has
reached the retirement age, established by law, or is a person with a disability of group I,
I1or Il (Part 3 of Article 75 of the Insurance Code of Ukraine) is considered incapacitated.
One spouse is in need of financial assistance if his salary, pension, income from the use of
his property, other income do not provide him with the subsistence minimum required by
law. For example, having considered a statement of PERSON _1 on the Supreme Court of
Ukraine's review of the Supreme Specialised Court of Ukraine's decision on civil and
criminal cases of October 15, 2015 in a case against PERSON_1 to PERSON_2 about
recovering alimony from a disabled wife, the Court Chamber of Ukraine on the Resolution
of April 13, 2016, in Case No. 6-3066ts15 stated, in particular, that the materials of the
case indicate that the amount of the pension of the claimant as a disabled person of group
I is 1 149 hryvnas 72 kopecks.

Atrticle 7 of the Law of Ukraine “On the State Budget of Ukraine for 2015”2 stipulates
for 2015 the living wage for persons with disabilities from January 1, 2015 — UAH 949,
from September 1 — UAH 1,074. Therefore, PERSON 1 receives a disability pension in
the amount that provides its subsistence minimum, established by law for persons who
have lost their ability to work, and therefore cannot be considered as a person in need of
financial assistance in the sense of Article 75 Part 4 of the Criminal Code of Ukraine.
Taking into account the established circumstances, the court of cassation in the case being
reviewed reasonably agreed with the court of appeal of the refusal to satisfy the claims of
PERSON_1 on the recovery of alimony for her allowance as a disabled wife®.

Due to changes in the current legislation concerning the setting of minimum social
standards for which the minimum wage exceeds the living wage per person (see, for
example, Law of Ukraine of November 14, 2019 No. 294-IX “On The State Budget of
Ukraine for 2020”%), obviously, one should expect a decrease in the number of people in
need of financial assistance, but this does not solve other problems of support. For

! Principles of European Family Law regarding divorce and maintenance between former spouses. Retrieved
from http://ceflonline.net/wp-content/uploads/Principles-English.pdf

2 Law of Ukraine “On the State Budget of Ukraine for 2015”. (2015, December). Retrieved from
https://zakon.rada.gov.ua/laws/main/294-1X

3 Resolution of the Supreme Court of Ukraine in Case No. 6-3066¢ss15 (2016, April). Unified State Register
of Judgments. Retrieved from http:// www.reyestr.court.gov.ua/

* Law of Ukraine “On the State Budget of Ukraine for 2020”. (2019, November). Retrieved from
https://zakon.rada.gov.ua/laws/main/294-1X
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example, a systematic analysis of the above provisions of Art. 75 of the FC of Ukraine! on
the one hand, and Art. 55 of the Criminal Code of Ukraine (concerning the obligation of
the wife and husband to jointly care for the financial support of the family), Art. 60 of the
Criminal Code of Ukraine (concerning the right of shared ownership of property acquired
by the couple during the marriage) and Art. 63 of the Civil Code of Ukraine (concerning
the equality of the rights of the wife and the husband in the exercise of the spouses shared
ownership rights) — on the other indicates that the legislator unjustifiably not included in
the grounds for acquiring the right to withhold the refusal of one spouse in material support
of the other (as it was established by Part 1 Art. 32 of the Code on Marriage and Family of
Ukraine), since according to part 1 of Art. 75 of the FK of Ukraine, wife, husband should
financially support each other.

The current Ukrainian Family Code does not contain a rule that a spouse who
requires such maintenance has the right to go to court, although a similar provision was
contained in Part 1 of Art. 32 of the Marriage and Family Code of Ukraine. On this basis,
the author proposes to formulate part 2 of Art. 75 of the FC of Ukraine in the following
wording: “2. In case of refusal of such support, the spouse who is incapacitated, needs
financial assistance, has the right to allowance, provided that the other spouse can provide
financial assistance, has the right to go to court to request allowance.” Thus, in author’s
view, the spouses will be better informed about the possibility of protecting their violated
right [15; 16]. The above grounds for the occurrence and conditions for the exercise of the
right of spouses to allowance are established by law. At the same time, expanding the
dispositive principles of regulation of family relations in general (Part 2 of Article 7, Part
1 of Article 9 of the FC of Ukraine), and relations of spouses, in particular (Article 64 of
the FC of Ukraine), created the possibility of contractual regulation of the relationship of
spouses on allowance both in the marriage contract and in the spousal contract. Thus,
according to Art. 99 of the FC of Ukraine, the parties may agree to grant allowance to one
spouse regardless of disability and the need for financial assistance on the terms stipulated
in the marriage contract.

If the marriage contract specifies the terms, amount and terms of payment of
alimony, then in case of failure of one of the spouses to fulfil their obligations under the
contract, alimony may be charged on the basis of a notary's executive inscription. The
marriage contract may stipulate the possibility of termination of the right to support one of
the spouses in connection with the receipt of property (monetary) compensation. The
marriage contract may stipulate the possibility of termination of the right to support one of
the spouses in connection with the receipt of property (monetary) compensation. In
addition, in accordance with Art. 78 of the FC of Ukraine spouses have the right to enter
into an agreement for the maintenance of one of them, in which to determine the terms,
amount and terms of payment of alimony. The contract is made in writing and notarised.
In case of failure of one of the spouses to fulfil their obligations under the maintenance
agreement, alimony may be charged on the basis of a notary's executive inscription. In this
case, the execution of executive inscriptions by a notary shall be governed by the

provisions of Chapter 14 of the Law of Ukraine of September 2, 1993 “On Notary”?,

! Family Code of Ukraine. (2020, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14
2 Law of Ukraine "On  Notary" of September 2, 1993. Retrieved from
http://zakon3.rada.gov.ua/laws/show/3425-12
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Chapter 16 of the Procedure for Notary Acts by Notaries of February 22, 2012*, and Clause
1 of the List of Documents on which indebtedness is enforced indisputably on the basis of
executive notaries dated June 29, 19992,

Having established the right to allowance after the dissolution of marriage (Article
76 of the Criminal Code of Ukraine)3, the legislator did not foresee the possibility of
concluding a contract of allowance between them. Instead, the Principles (Principle 2:10)
stipulate that the spouses should be able to enter into a post-divorce custody agreement,
which may specify the amount of the allowance, the order of exercise, the duration and
conditions of termination of the allowance obligation and the possible waiver of the
application for the allowance. Such an agreement must be in writing.

In view of this, the author considers it expedient to provide in the FC of Ukraine the
right of spouses to conclude a contract for their maintenance not only during marriage but
also after divorce, for which to exclude from the name of Art. 78 of the Criminal Code of
Ukraine the word “spouses” and add part 1 after the first sentence with the sentence of the
following content: “The former spouse has the right to enter into such a contract even after
the divorce”. In author’s view, making the proposed changes will allow a claimant to meet
his or her needs, at the expense of a person who has the ability to satisfy them, not only
during marriage but also after divorce. It is also advisable to grant the right to conclude an
allowance contract to a woman and a man who are not married (Article 91 of the Criminal
Code of Ukraine). Some special features characterise the special grounds for acquiring the
right to allowance and the conditions for its implementation.

1. Thus, according to Art. 84 of the FC of Ukraine, the wife has the right to be
supported by her husband during pregnancy, and the wife with whom the child resides —
from the husband-father of the child — until the child is three years old. However, if the
child has a physical or mental disability, the term increases to six years.

2. The man with whom the child lives has, according to Art. 86 of the FC of Ukraine,
the right to be supported by the wife-mother of the child until the child is three years old,
and in the case of the child's physical or mental development — until the child is six years
old.

3. If one of the spouses, including the able-bodied, lives with a child with a disability,
who cannot cope without permanent care of a third party, he or she is entitled to allowance
(Part 1 of Article 88 of the Criminal Code of Ukraine).

In spite of different subject composition and different grounds for holding the right
to withhold, all three cases share the following characteristics:

a) a person has the right to allowance irrespective of his financial position;

b) the condition for the exercise of the right to allowance is the ability of a husband
(wife, spouse) to provide financial assistance.

It should be noted that Art. 84 and Art.86 of the Criminal Code of Ukraine stipulate
that a pregnant wife, the wife with whom the child resides, the husband with whom the

! Order of the Ministry of Justice of Ukraine "Procedure for Notary Acts by Notaries of Ukraine". (2012,
February). Retrieved from http://zakon2.rada.gov.ua/laws/show/z0282-12

2 List of documents on which indebtedness is enforced indisputably on the basis of executive notaries: Decree
of the Cabinet of Ministers of Ukraine. (1999, June). Retrieved from http:
/lzakon3.rada.gov.ua/laws/show/1172-99-n/ed20150407

3 Family Code of Ukraine. (2020, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14
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child resides, have the right to maintenance even after the divorce. Art. 88 of the Criminal
Code of Ukraine does not contain such a rule, but some scholars suggest that the right to
maintain the spouse with whom the disabled child lives: a) is not terminated in the event
of divorce; b) may occur after divorce [17; 18]. Since this is merely an assumption that is
not based on law, it would be advisable to supplement Art. 88 of the Criminal Code of
Ukraine part 3 as follows: “3. The spouse with whom the child with a disability resides has
the right to maintenance even after divorce.”

2.3 Division of property of spouses

According to the general rule established by Part 3 of Art. 368 of the Civil Code of
Ukraine?, property acquired by spouses during marriage is their joint compatible property,
unless otherwise stipulated by the contract or law. This provision of the CC of Ukraine
was developed in Part 1 of Art. 60 of the FC of Ukraine?, according to which the property
acquired by the spouses during the marriage, belongs to the wife and husband on the right
of shared ownership, regardless of the fact that one of them did not have for a valid reason
(study, housekeeping, child care, illness, etc. ) self-employment (income). In practice,
often the question arises which rules of the codes — the CC of Ukraine, or the FC of Ukraine
— should be used in deciding whether to divide the property of a former spouse?
Relationships regarding the division of jointly owned property are regulated by Art. 372
of the CC of Ukraine, according to which: jointly owned property may be shared between
co-owners by agreement between them, except in cases established by law (Part 1 of
Article 372). In the case of division of jointly owned property, it is considered that the
shares of the co-owners in the common joint ownership are equal, unless otherwise agreed
by the agreement between them or the law (Part 2 of Article 372).

“Other”, relating to the determination of the size of the shares of co-owners in the
right of shared ownership, is established by Part 1 of Art. 70 of the FC of Ukraine, which
regulates relations regarding the division of property of spouses. The author believes that
this rule also applies to the division of property of a former spouses, since even after the
divorce, the property acquired during the marriage is owned by the former spouse on the
right of shared ownership. As noted in Part 1 of Art. 70 of the FC of Ukraine, in the case
of division of property subject to shared ownership of the spouses, the shares of property
of the wife and husband are equal, unless otherwise determined by the agreement between
them or the marriage contract (note the incorrect use of the terms “agreement” in this case
and “marriage contract” because the latter is also an agreement).

Thus, both civil and family law presuppose the equality of shares in the property of
the spouse, which is joint property. Exceptions to this rule may be established by an
agreement between the co-owners or the law (Part 2 of Article 372 of the Civil Code of
Ukraine), or an agreement between the wife and the husband (including the marriage
contract), as stipulated by Part 1 Art. 70 of the FC of Ukraine. Thus, the spouses can deviate
from the principle of equality of shares in the right of shared ownership by entering into
an agreement. However, in the case of a dispute over the division of property belonging to
the co-owners of the shared ownership, the share of the co-owner may be increased or
reduced by the court decision, taking into account the circumstances that are significant

L Civil Code of Ukraine. (2020, February). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15
2 Family Code of Ukraine. (2020, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14
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(par. 2 p. 2 Article 372 of the CC of Ukraine). However, the CC of Ukraine does not
disclose the content of the concept of “circumstances that are of significant importance”.
Obviously, this shortcoming is appropriate to remedy in the process of updating civil law
by defining in the code an approximate list of these circumstances.

Unlike the CC of Ukraine, Part 2 of Art. 70 of the FC of Ukraine, states that in
resolving a dispute over the division of property, the court may deviate from the principle
of equality of spouses in circumstances of significant importance, in particular if one of
them did not care for the financial support of the family, evaded participation in child
support (children), hiding, destroying or damaging common property, spending it to the
detriment of the family. In other words, the norm of using the word “in particular” lists an
approximate list of circumstances to reduce the share of one of the spouses in shared
ownership. Thus, the court, when deciding the issue of separation of property, may take
into account, in particular, the following circumstances, which are essential: the evasion
of one spouse from the support of the child; fulfilment by one of the spouses of obligations
to pay the loan under the loan agreement by transferring the money earned by it; failure to
fulfil and/or improper performance by one of the spouses of the obligation to repay the
funds obtained under the loan agreement, although in accordance with Part 4 of Art. 65 of
the FC of Ukraine, a contract concluded by one of the spouses for the benefit of the family
creates obligations for the other spouse if the property acquired under the contract is used
for the benefit of the family. In addition to the grounds for reducing the share of one of the
spouses, the FC of Ukraine (Part 3, Art. 70) provides that by the decision of the court the
share of the property of the wife, the husband may be increased if the children, as well as
the incapacitated adult son, daughter, reside with him/her, provided that the amount of
alimony they receive is insufficient to support their physical, spiritual development and
treatment [19]. In deciding which code — the Civil or Family Code — should be followed in
the division of property of a former spouse, in author’s view, it is necessary to take into
account the jurisprudence, in particular, the practice of the Supreme Court.

Thus, in the decision of May 24, 2017, in the case No. 6-843ts17, the Supreme Court
of Ukraine applied the rules of the FC of Ukraine regarding the division of property
belonging to a former spouse on the right of shared ownership. The Supreme Court of
Ukraine noted that in order to settle disputes arising from property relations between
spouses, including the former, they are subject to the application of the rules of the Family
Code of Ukraine. The position regarding the application the rules of the FC of Ukraine to
the division of the former spouses’ property belonging to them on the right of shared
ownership is confirmed also by the content of the decision of the Supreme Court of January
31,2019, in case No. 686/23104/17 [20]. It should be noted that according to the provisions
of family law, only the following property is divided: a) acquired during the marriage; b)
that is the subject of the shared ownership of spouses. Property which is the personal
private property of a wife, a husband, is not subject to division between them.

Types of property, which is the personal private property of a wife, husband, defined
by parts 1-5 of Art. 57 of the FC of Ukraine. The court may also recognise the private
property of a wife, a husband acquired by her/him during their separate residence in
connection with the actual termination of a marriage (Part 6 of Art. 57 of the FC of
Ukraine). For the application of the provisions of Part 6 of Art. 57 of the FC of Ukraine
presence of at least the following facts is required: 1) separate residence of husband and
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wife; 2) acquisition of property by the wife during separate residence; 3) the actual
termination of a marriage. These facts can be confirmed, in particular, by a court decision
in another case. In case if in property was invested, in addition to common funds, funds
belonging to one of the spouses, the share in this property, according to the size of his/her
contribution, is its personal private property (Part 7 of Art. 57 of the FC of Ukraine).

CONCLUSIONS

Thus, the study allows to formulate some conclusions. The right of shared ownership of
spouses should be implemented in accordance with the requirements of Art. 65 of the FC
of Ukraine, not Art. 369 of the FC of Ukraine, and therefore case law in cases of
invalidation of contracts concluded by one spouse without the consent of the other, requires
compliance with the provisions of family law. This conclusion also applies to the exercise
of right to shared ownership of property acquired during the cohabitation of a man and a
woman who live in the same family but are not married to each other or to any other
marriage. Husband and wife, though, are considered co-owners of property acquired by
them during the marriage, in the sense of Part 2 of Art. 372 of the CC of Ukraine, however,
the provisions of Art. 70 of FC of Ukraine should be applied to property division,
considering that the legal regime of their property acquired during the marriage period has
not changed after the termination of the said marriage. In general, the issues raised in this
article require further in-depth research in order to formulate proposals to improve the
existing civil and family law and to ensure consistent case law.
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