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Oxcana BogogumupiBaa Kamtina

Hayionanvna axademis npasosux Hayk Ykpainu
Xaprxis, Yrpaina

Kageopa kpuminanvrozo npoyecy
Hayionanvnozo opuduunozo ynisepcumemy imeni Apocnasa Myopoeo,

Oxcana IlerpiBHa Kyuuncska

Kageopa kpuminanvrozo npoyecy ma KpumiHaiicmuxu
Inemumymy npaesa

Kuiscokuii nayionanvruti ynisepcumem imeni Tapaca [llesuenka
Kuis, Ykpaina

Oxcana MukosaiBaa Kpykesnu

Kageopa kpuminanvrozo npoyecy ma KpumiHaiicmuxu
Inemumymy npasa

Kuiscokuii nayionanvruti ynisepcumem imeni Tapaca [llesuenka
Kuis, Ykpaina

AOIHUT MAJIOJITHIX TA HEIIOBHOJIITHIX CBIAKIB Y KPUMIHAJIbBHOMY
IMPOBA/I’KEHHI: AKTYAJIBHUU CTAH TA IIEPCIIEKTUBH YIOCKOHAJIEHHSA

AHOTALISA. AKxmyanvHicmb OOCHIONCEHHS 3YMOBIIOEMbC  HEOOXIOHICMIO YOOCKOHANEHHS. Npoyeoypu OmpUuMAanHs
gioomocmell, SIKI HAOAIOMbCS NIO 4ac OONUMY MATONIMHIMU MA HeNOGHONIMHIMU C8IOKAMU U0O0 8i00MUX iM 0OCMABUH
V KPUMIHATLHOMY NPOBAONACEHHI NIO YAC CYO08020 PO321A0Y, I3 3abe3neueHHsAM AKHAUKPAUu020 O0OMPUMAHHI iHmepecie
oimeil. Ilpu npoeedenti 00CIIONCeHHA A8MOPaAMU BUKOPUCMOBYBAIUCH DINIOCOPCHKI, 3A2ANbHOHAYKOBI MA CReyiaibHO-
HAYKO8I MemoOu NI3HAHHS, KL OaIU MONCIUBICIb NPOBeCU 0emAalbHULl aHALi3 NPoyedypu OORUMY MALOIMHIX mda
HEeNnoBHONIMHIX C8I0KI8 HA cmadii cy008020 p0o32as0y. 3 Memor po3podIeHH s HAYKOBUX NPONO3UYITL 000 YOOCKOHANICHHS
3AKOHO0ABY020 8Pe2YI0B8AHHS NPOBEOCHHS OONUMY MAJOLIMHIX MA HeNOBHOMIMHIX C8I0KI8 Ni0 uac cy008020 po32asidy
BU3HAYEHO NPUHYUNU NPABOCYOOST OPYICHLO20 00 OUMUHU, WO HOBUHHI OYMU OOMPUMAHI NI0 YAC NPOBEOeHHs MAKOi
npoyecyanvroi 0ii, a maxoxc eapaumii, eusnaueni y KIIK Vkpainu ma cnpamosani ma peanizayiro MidCHAPOOHUX
cmanoapmis 3a6e3neyents npas HenoGHOLIMHIX 0CiO Y KPUMIHANbHOMY npoeaddicenti. Koncmamogano, wo usHauents
Ha 3aKOHOO0ABYOMY DIiHI UMO2, AKI CMABIAMbCA OKpeMo 00 neodazozd, NCuxono2a ma nikaps, wo 6epyms yyacms y
donumi ManonimHix abo HenoGHONIMHIX CEIOKI8, A MAKONC NOPSOKY 3ALYHEHHS MAKUX OCiO CyooM ma OpeaHoM
00Cy008020 pO3CAI0Y8AHHA, 3HAUHO O NOKPAWULO AKICMb HAOAHH He0OXiOHOI 00NnoMO2U HENOBHONIMHIM CBIOKAM MaA
8ionogioano 6 miccHapoOHum cmanoapmam. IIposedeno amaniz MidCHAPOOHO20 00C8I0Y 8 YACMUHI 3aNPOBAONCEHHS.
iHcmumymy npeocmasHuymea ni0 uac cy006020 po32nsidy NONEPeoHbo 3ANUCAHUX NOKA3AHb MAJOIMHIX Ma
HenogHOMIMHIX c8i0Ki6. Bcmarnoesneno, wo 3anpoeadicenss makozo iHCmumymy € abCcoMOmHo UNPAGOAHUM Ma MAKUM,
Wo mamume GUKIIOYHO NO3UMUBHUL epekm 5K O MAIONIMHIX MA HEeNnoSHONIMHIX C8I0Ki8, mak i Ons npoyecy
dokazysanis, i Modce Oymu iMHIEMEHMOBAHUM Y HAYIOHAIbHE 3AKOHO0A8CmE0. Po3pobneno naykosi nponosuyii ujooo
VOOCKOHANEHHSI 3aKOHO0ABU020 BPe2YNI08ANHS NPOBEOEHHS OONUMY MAAOIMHIX MA HEeNOBHOAIMHIX C8i0Ki8 nid uac
€cy008020 po32150y

KuouoBi cjioBa: xpuminaivhe npoeaoddicenmss, CyO008ull po3ensio, MAAONIMHI MA HEeNoGHONIMHI C8IOKU, Oonum,
npeocmasHuymeo inmepecie, MidcHapooHi cmanoapmu
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INTERROGATION OF MINOR AND JUVENILE WITNESSES IN CRIMINAL
PROCEEDINGS: CURRENT STATE AND PROSPECTS FOR IMPROVEMENT

Abstract. The relevance of the study is determined by the need to improve the procedure for obtaining information
provided by minors and juvenile witnesses during interrogation regarding the circumstances known to them in criminal
proceedings at the litigation stage, while ensuring the best respect for the children's interests. The authors employed
philosophical, general scientific, and special scientific methods of cognition, which allowed conducting a detailed
analysis of the procedure for interrogating minor and juvenile witnesses at the litigation stage. To develop scientific
proposals for improving the legislative regulation of the interrogation of minor and juvenile witnesses during the
litigation, the study defined the principles of child-friendly justice that must be observed during this procedural action,
as well as the guarantees stipulated by the Criminal Procedural Code of Ukraine and aimed at implementing international
standards for ensuring the rights of minors in criminal proceedings. The authors of this study state that the legislative
definition of requirements imposed separately on the teacher, psychologist, and doctor involved in the interrogation of
minor or juvenile witnesses, as well as the procedure for involving such persons by the court and the pre-trial
investigation body, would considerably improve the quality of the required aid to minor witnesses and would meet
international standards. The study analyses the international practices concerning the introduction of the institution of
representation in the litigation of pre-recorded testimony of minors and juvenile witnesses. The authors established that
the introduction of such an institution is absolutely justified and will have an exceptionally positive effect both for minor
and juvenile witnesses, as well as for the process of proof, and can be implemented in Ukrainian legislation. Scientific
proposals have been developed to improve the legislative regulation of the interrogation of minor and juvenile witnesses
during court proceedings

Keywords: criminal proceedings, litigation, minor and juvenile witnesses, interrogation, representation of interests,
international standards

INTRODUCTION

Conventional practices of delivering justice involving minors are based on the adaptation of adult criminal
justice to the principles of child-friendly justice, which is frequently ineffective against minors and juveniles
due to their special development trajectory. The Law of Ukraine “On Child Protection” defines child protection
in Ukraine as a strategic national priority, which is important for ensuring the national security of Ukraine, the
effectiveness of the internal policy of the state, and the realisation of the rights of the child to life, health,
education, social protection, comprehensive development and upbringing in the family environment
establishes the fundamental principles of national policy in this area, based on ensuring the best interests of
the child [1]. This approach of the legislator is conditioned upon the fact that children, due to their age
characteristics, are the most unprotected and vulnerable, easily influenced and suggestible, and are subject to
trauma, including repeated one [2]. Ensuring the best interests of the child entails actions and decisions aimed
at meeting the individual needs of the child in accordance with his or her age, gender, health status,
developmental specifics, life experience, family, cultural and ethnic identity, as well as consideration of a
child's opinion when they reach an age and development level that enable them to express it.
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In the context of the participation of minors and juveniles in criminal proceedings, the key is to better
ensure the interests of the child and consider their opinion by minimising the negative consequences that can
take the form of influencing the emotional intelligence of the child, their social activity, comprehensive healthy
development, and upbringing. Researchers and practitioners note that the adolescent brain is at a stage where
emotional intelligence is actively developing, social adaptation occurs, and the process of associating decisions
and behaviour with long-term consequences occurs [3, p. 52]. In adolescence, there are changes in cognitive
processes that play an important role in the development of emotional intelligence, with features of the
cognitive and emotional sphere that primary school children do not possess. A high level of emotional
intelligence contributes to success in various areas of a person's life. An essential difference in the development
of emotional abilities in adolescence in comparison with the period of childhood in the scientific literature is
a substantial expansion of the spheres of social activity of a person and a change in their significance for this
person [3, p. 52]. Notably, the best way to ensure the interests of a child in criminal proceedings affects not
only a particular participant in criminal procedural relations, but also the course of criminal proceedings
themselves. The purpose of the criminal proceedings is to ensure a swift, complete, and impartial investigation
and litigation, effectively holding everyone who has committed a criminal offence accountable to the extent
of their guilt, ensuring that no innocent person has been charged or convicted, no person has been subjected to
unjustified procedural coercion, and that appropriate legal procedure is applied to every participant in the
criminal proceedings. Therefore, the issue of striking a balance in criminal proceedings is critical when it
comes to contributing to the best possible protection of the child's interests upon performing the above set task.

The provisions of the current Criminal Procedural Code of Ukraine (hereinafter referred to as “the
CPCU”) in terms of protecting the rights and interests of suspected or accused minors improving the litigation
procedure involving such participants in criminal proceedings, the institution of their representation, the
procedure for conducting separate procedural actions both at the stage of pre-trial investigation and litigation
with their involvement, indicate the orientation of the legislator to minimise the adverse impact of criminal
proceedings on the psyche of minors, bringing Ukrainian legislation in line with the requirements of
international law in the field of protecting the rights of minor participants in criminal procedural relations. As
for other minor participants in criminal proceedings, in particular witnesses, the current legislation needs to be
improved, because when children come into contact with the law as victims, witnesses, civil plaintiffs, or as
offenders, it is equally important that they encounter a system that understands and respects their rights
disregarding their procedural status [4, p. 153]. In previous studies, the authors proposed to improve the current
criminal procedural legislation concerning the involvement of minor witnesses in criminal proceedings,
namely arguing the need for the introduction of mandatory presence of a legal representative, teacher, or
psychologist, and if necessary — a doctor upon interrogating all minor witnesses in court proceedings; the
implementation of interrogation, in case of detecting negative influence from legal representatives on the
process of a procedural action, using a specially equipped office using a two-way mirror in combination with
the possibility of remote litigation; the introduction of mandatory appointment of a minor witness
representative, who can serve as a defender in criminal proceedings — a lawyer; the improvement of the
interrogation procedure for minor witnesses by introducing mandatory recording of this procedural action by
technical means [5].

Despite the fact that Ukraine currently experiences a stable trend towards a decrease in the number of
crimes committed, and in 2020 the crime rate on all counts decreased by 25-30%, which is associated with the
establishment of quarantine and the introduction of enhanced anti-epidemic measures in the territory with a
considerable spread of acute respiratory disease COVID-19 caused by the SARS-CoV-2 coronavirus [6, p. 40],
Ukraine, according to the Numbeo service, has risen to the first place in the ranking of countries with the
highest crime rate in Europe. The crime index of Ukraine is 48.84. Sweden ranks second (47.43), and France
ranks third (47.37). They are followed by Moldova, Ireland, Belgium, the United Kingdom, and Italy.
Therefore, the issue of interrogating minor witnesses in criminal proceedings for information regarding the
circumstances known to them, while ensuring the best respect for the interests of children, remains topical and
requires further research to develop proposals for improving this procedural action. The purpose of the present
study is to conduct a detailed analysis of the procedure for interrogating minor and juvenile witnesses at the
stage of litigation and develop proposals for improving the legislative regulation of this procedural action.

1. MATERIALS AND METHODS

The statutory framework for this study included the provisions of the Constitution of Ukraine, international
regulations governing international norms and standards for the protection of human and civil rights and
ensuring the rights of minors in criminal proceedings, a codified regulation governing the criminal procedural
relations — the CPCU [7], regulations governing the issues of child protection (the Law of Ukraine “On Child
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Protection” [1] and the Law of Scotland “On Vulnerable Witnesses (Witness Statements in Criminal Cases)” [8]).
The study employed philosophical, general scientific, and special scientific methods of cognition. The
dialectical method allowed covering the content of basic guarantees during litigation upon interrogating minor
witnesses, aimed at implementing the principles of child-friendly justice.

Aristotelian methods (analysis, synthesis, abstraction, generalisation, analogy, induction and deduction)
were used to investigate individual features (signs, characteristics) of representation of the interests of minor
and juvenile witnesses in criminal proceedings. The leading Aristotelian method is analysis, which was used
to study the specific features of involving a legal representative, teacher, psychologist, doctor in the
interrogation of minor and juvenile witnesses. Thus, as a result, the study analysed the specific features of
involving a teacher, psychologist, and doctor in the interrogation of minor and juvenile witnesses and their
role in criminal proceedings, and determined the requirements that such participants in the relevant procedural
action must meet. The authors of the present study analysed the institution of representation during the
litigation of pre-recorded testimony of minor witnesses and considered the possibility of its application in
Ukraine. The synthesis method allowed determining the guarantees aimed at implementing international
standards for ensuring the rights of minors in criminal proceedings at the stage of litigation, namely upon
interrogating minor witnesses. The method of abstraction allowed formulating the conclusions of the study,
while deduction and induction — to search for initial ideas (regulatory prescriptions and corresponding doctrinal
provisions). Consequently, induction and deduction were used to search for the necessary material for
summarising and developing proposals in terms of improving the statutory regulation of the interrogation of
minor and juvenile witnesses and the possibility of implementing provisions on the representation of pre-
recorded testimony of minor and juvenile witnesses during litigation in national legislation.

The formal legal (dogmatic or legal-technical) method was used to study and interpret the norms of the
CPCU, as well as to describe and systematise them. The comparative legal method was used in the study of
the implementation of international standards for ensuring the rights of minors in criminal proceedings and the
introduction of the institution of representation in court proceedings of pre-recorded testimony of minors and
juvenile witnesses considering international practice. The hermeneutical method was used in the interpretation
of scientific concepts of the theory of law and legal norms, which allowed covering the content of the legal
context of the mechanism for conducting interrogations of minor and juvenile witnesses. Special legal methods
were also used, namely specific sociological and system-structural methods. The specific sociological method
allowed examining the judicial practice and conclude on the effectiveness of implementing the guarantees
stipulated by the CPCU for minor and juvenile witnesses, as well as the need to improve the current legislation.
The system-structural method was used in the development and research of the terminology of this study,
namely when explaining the content of the categories “principles of child-friendly justice”, “international
standards for ensuring the rights of minors in criminal proceedings”. The method of generalisation provided
an opportunity to consistently bring individual facts into a single whole and formulate reasonable conclusions
aimed at improving the legislative regulation of the issues under study, namely concerning the legislative
determination of the requirements to the teacher, psychologist, and doctor, as well as the procedure for
involving such persons by the court and the pre-trial investigation body in the interrogation of children, and
the introduction of the institution of representation during the litigation of pre-recorded testimony of minors
and juvenile witnesses.

2. RESULTS AND DISCUSSION

The procedure for conducting an interrogation, as well as any other procedural action involving a child in
criminal proceedings during a litigation, must comply with the principles of child-friendly justice as defined in
the Guidelines on Child-Friendly Justice adopted by the Committee of Ministers of the Council of Europe [9],
namely in the following part:

1) ensuring the protection of children from harm, including intimidation and secondary victimisation in all
court and out-of-court proceedings;

2) application of special measures if the suspect is one of the child's parents, family member or primary
guardian;

3) the need to treat children according to their age, special needs, maturity, and level of understanding, as
well as consider any communication difficulties that they may have;

4) ensure that children are protected from viewing images or information that may be harmful to their well-
being;

5) determine the conditions for conducting a survey and collecting applications of children, considering the
age, maturity, and level of comprehension, as well as any difficulties that they may have;
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6) use of children's audiovisual statements who have been victims or witnesses, while respecting the rights
of other parties to challenge the content of such statements;

7) facilitating the avoidance of direct contact, confrontation, or communication between the child victim or
the child witness with the suspect to the extent possible, unless such child demands otherwise;

8) ensuring the possibility for children to testify in criminal proceedings in the absence of a suspect.

Article 354 of the CPCU stipulates the following guarantees aimed at implementing the above-
mentioned international standards for ensuring the rights of minors upon interrogating minor witnesses at the
litigation stage in criminal proceedings:

1) a minor witness and, at the discretion of the court, a juvenile witness is interrogated in the presence of a
legal representative, teacher, or psychologist, and, if necessary — a doctor;

2) the presiding judge explains the obligation to give truthful testimony to a witness who has not reached
the age of sixteen;

3) a witness who has not reached the age of sixteen is not warned about criminal liability for refusing to
testify and for deliberately false testimony, and is not sworn in;

4) prior to the start of the interrogation, the legal representative, teacher, psychologist, or doctor is informed
about their obligation to be present during the interrogation, as well as the right to protest against questions
and ask questions;

5) the presiding judge has the right to assign a question posed to a minor or juvenile witness;

6) the possibility of applying remote litigation in cases where it is necessary for objective clarification of
the circumstances and/or protection of the rights of a minor or juvenile witness.

Given the analysis of the criminal procedural law, the authors of the present study are forced to admit
that for many years the interests of a witness, in particular a minor, were not the subject of legal protection,
and the bodies of pre-trial investigation, prosecutor's office, and court often nihilistically and dismissively
treated the requirements of criminal procedural legislation to ensure the rights, legitimate interests, and safety
of witnesses [10, p. 298]. The purpose of questioning minor witnesses is to obtain reliable information about
facts and circumstances relevant to criminal proceedings and subject to proof. For this, the presiding judge
must create a favourable atmosphere and ensure such mutual understanding that the communication with the
child on quite important and sometimes unpleasant things and events is their common task, which must be
performed [11, p. 80]. The key elements that will help achieve this purpose and establish a contact with the
interrogee are as follows:

1) consideration of the level of development and capabilities of the child;

2) flexibility of the interrogation procedure and flexibility as a characteristic of the interrogator;

3) objectivity, manifested in the impartiality of all persons involved in the interrogation;

4) emotional empathy, which will allow understanding what the interrogated child thinks and feels.

In this regard, the consideration of the child's level of development and capabilities is required to notice
information about his or her communicative abilities, knowledge about the world around them and the
circumstances of proceedings, memory, thinking, and emotional maturity and use such information in contact
with this child. Questions addressed to the child should correspond to language capabilities, as well as
knowledge and experience [11, p. 80]. In general, when interrogating adults and children, the type of question
most affects the accuracy of testimony, which is a reproduction of the memory of witnesses. Thus, open
questions contribute to more correct indications than closed questions [11, p. 80]. And if upon interrogating
an adult in criminal proceedings it is sufficient to formulate clear questions about the circumstances known to
them, then upon interrogating minor witnesses to obtain such information, it is necessary to establish an
emotional connection and trusting relationship [2], which will contribute to the development of a safe
attachment and relaxedness of the child [12], thereby considerably increasing the amount of information that
needs to be obtained from the interrogee, namely information regarding the situation and the
initiating/preceding event, people's intentions in the event, emotions and goals of people, as well as the
interrogee, the action that occurred during the event and the consequences that occurred after the event [13].

2.1. Participation of a legal representative, teacher, psychologist, or doctor during the child's interrogation

The CPCU defines the circle of persons to be present during the interrogation of a child: a legal representative,
a teacher, a psychologist, a doctor. However, the presence of these persons is an optional condition in the case
of questioning a minor witness who is not a minor, and depends on the subjective opinion of the interrogator,
in this case — the presiding judge. The legislator does not explicitly specify the list of persons who may be
legal representatives of juvenile witnesses. Considering the fact that Article 354 of the CPCU concerns issues
of interrogation of witnesses and victims, by analogy, we the legal representatives of juvenile witnesses can
be persons defined in Part 2, Article 44 of the CPCU, namely parents (adoptive parents), and in their absence —
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guardians or custodians of the person, other adult close relatives or family members, as well as representatives
of guardianship and custodianship authorities, institutions and organisations under whose guardianship or
custodianship the minor is held [7]. The participation of a legal representative during the interrogation of
minors and, if necessary, juvenile witnesses is conditioned upon the need to provide such persons with general
psychological and emotional support. The CPCU gives the legal representative a majority of the procedural
rights of the minor whose interests they represent, which allows compensating for the inability of minors to be
active subjects of criminal procedural relations due to their psychophysiological immaturity and a certain socio-
psychological maladaptation to fully independently exercise and defend their rights and interests [5, p. 130].

Upon interrogating a child witness, it should be considered that, as a rule, he or she is more easily
suggestible than an adult, prone to fantasising, which may be the result of a misunderstanding of the procedural
action and the influence on this child of both legal representatives and other persons involved in the
interrogation [14, p. 384]. Therefore, the interrogator should consider the influence of those present during the
interrogation, including those close to the child, on the interrogation. In addition, this procedural action
frequently involves other persons who are strangers to the child, but also influence the content and form of this
child's statements. In such cases, it is necessary that they are positioned as far away from the child as possible,
are not in front of his or her eyes and behave passively, without expressing any emotions. The optimal scenario
is when they are positioned in another room with the possibility of monitoring the progress of the procedural
action through one-sided glass or using audio equipment [11, p. 81]. I. Bandurka notes that the task of a teacher
or psychologist, as well as, if necessary, a doctor, is to help the person conducting the interrogation establish
psychological contact, develop the correct tactics for conducting the interrogation, formulate questions
considering the child's psyche or individual characteristics of the minor's psyche [15, p. 167]. In court
proceedings, a teacher, psychologist, or doctor is to be involved based on a court order. The legislator also
does not define the requirements that certain subjects must meet. In previous studies, the authors have proposed
a system of such requirements and proposed to divide them into two groups depending on the functional
purpose of these persons during the interrogation of minor or juvenile witnesses:

— mandatory (higher education in the speciality; no less than 5 years of professional experience; no less
than 3 years of experience in working with children);

— optional (the teacher should be engaged in the upbringing and training of minors or juveniles of the same
age as the interrogee child, be positively described at the place of work and have special skills in interrogating
minors involved in criminal proceedings; the psychologist should be a specialist in the field of child and
juvenile psychology, considering the characteristics of the minor's personality, given that such a person can
receive psychological help for the first time, despite possible psychological health issues and a history of
trauma [16]; the doctor should have the necessary knowledge and skills to work with children to correctly
recognise and respond to physiological changes in the body of a particular child).

Most frequently, in their decisions, courts approach the education departments of local self-government
bodies to ensure the participation of a teacher in court proceedings, which is certainly a correct and motivated
decision. However, it is not uncommon for judges to fail to specify in the court decision which teacher,
psychologist, or doctor should be involved, and from what institution. Such an approach cannot be considered
positive; therefore, it is appropriate to define the procedure for attracting these persons in the CPCU, including
the list of institutions that the court or pre-trial investigation body can approach. Legislative definition of the
specific requirements for a teacher, psychologist, and doctor, as well as the procedure for involving such
persons by a court and a pre-trial investigation body, would considerably improve the quality of providing the
necessary aid to minor witnesses involved in interrogation and would meet international standards for ensuring
the rights of minors in criminal proceedings.

2.2. Pre-recorded testimony of minor or juvenile witnesses

Admittedly, a positive step for bringing the Ukrainian legislation closer to international standards for ensuring
the rights of minors in criminal proceedings is the possibility to apply remote litigation in cases where it is
necessary for objective clarification of circumstances and/or protection of the rights of a minor or juvenile
witness, which is stipulated by the CPCU. Thus, a minor or juvenile witness, by a court order, may be
interrogated outside the courtroom in another room using a video conference. However, in some cases, such a
measure will not be sufficient to properly protect children from the adverse impact that may occur during the
litigation. For a child who has witnessed the commission of a particularly grave crime or a crime involving
this child's inner circle, any mention of what they saw and experienced already causes repeated trauma.
Children who witness such crimes, especially those relating to domestic violence, have an increased risk of
school development delays, cognitive delays, emotional and behavioural issues, individual symptoms of
psychological trauma, and mental health disorders in childhood [17]. Participation in a court session via
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videoconference cannot fully protect the child from repeated injury, and does not guarantee that the child will
not see the accused and hear their remarks and questions. An innovation in the field of protecting the rights
and interests of juvenile witnesses in international law is the introduction of the institution of representation
during the litigation of pre-recorded testimony of such persons in Scotland. The corresponding Law of Scotland
“On Vulnerable Witnesses (Witness Statements in Criminal Cases)” [8] was unanimously adopted on May 9,
2019, and received royal approval on June 13, 2019.

Such innovations in the legislation of Scotland provide that child witnesses can now present their
evidence pre-recorded in some High Court cases, which will ultimately prevent further child's trauma, which
is frequently the case when they appear in court during the litigation. Kate Wallace, Chief Executive Officer
of Victim Support Scotland, commented: “attending a court hearing and testifying can be traumatic for anyone,
and for vulnerable witnesses, including children, it is even more relevant. It is therefore important that child
witnesses are given the right support to protect them from this. Therefore, we welcome this new law as an
important step forward in protecting and supporting children and families involved in violent crimes” [18].
According to the provisions of the CPCU, the use of such a mechanism in Ukraine remains impossible. Thus,
the Supreme Court, in its decision of November 19, 2019 in case No. 750/5745/15-k, ruled that the testimony
during the previous litigation is similar in its legal properties and consequences to those procured in accordance
with Article 225 of the CPCU. Article 225 of the CPCU makes provision for the possibility in certain cases
(the existence of a danger to the life and health of a witness or victim, their serious illness, the presence of
other circumstances that may render their interrogation in court impossible or affect the completeness or
reliability of testimony) to conduct a judicial interrogation of a person during a pre-trial investigation, and such
testimony is permissible, provided that the procedure stipulated by this provision is observed. The most
essential components of this procedure are the performance of interrogation before a judge in a court session,
the participation of the parties and compliance with the rules of interrogation provided for in litigation. The
Supreme Court also points that Article 6 of the Convention for the Protection of Human Rights and
Fundamental Freedoms does not establish any rules on the admissibility of evidence, which are primarily
subject to regulation by national law. Therefore, the practice of the ECHR, which recognises the use of
testimony provided to the police or prosecutor's office during litigation, cannot be applied in Ukraine [19].

The authors of the present study believe that the introduction of the institution of representation during
the litigation of pre-recorded testimony of child witnesses is absolutely justified and will have an exceptionally
positive effect on both young and juvenile witnesses, as well as on the process of proof, and can be
implemented in Ukrainian legislation. Minor witnesses, being surrounded by a limited circle of persons,
namely a person authorised to conduct an interrogation, a legal representative, a teacher, a psychologist, and,
if necessary, a doctor, will feel more comfortable and safer. The absence of contact with the prosecution and
defence parties will ensure the procurement of clear answers to the questions posed, without emotional content,
outside influence, and with minimal trauma to the psyche of the interrogee child. The evidence obtained can
be demonstrated during the court session, and in case of additional questions, the court will be able to order an
additional interrogation of the minor using the same procedure. The authors of the study consider it appropriate
to introduce such an institution for certain categories of criminal acts mandatorily, namely in criminal
proceedings concerning grave and particularly grave crimes. In criminal proceedings concerning minor crimes,
the use of such a measure should be applied by a court decision during preparatory proceedings if the relevant
request is submitted by the parties to the proceedings. When choosing such a measure, the court must allow
all statements to be provided to the minor witness prior to the litigation, unless the court is sure that the
application of such a measure will have an adverse impact on the examination of evidence during the litigation.
To minimise the number of evaluative concepts in the criminal procedural legislation the authors of the present
paper also propose to make provision for cases when the court may refuse to apply such a measure, namely if:

1) the provision of all statements of a minor or juvenile witness prior to the commencement of the litigation
would entail a serious risk of jeopardising a fair litigation or otherwise affecting the interests of the parties to
the criminal proceedings;

2) such risk considerably exceeds any risk of causing harm to the interests of a minor or juvenile witness
in case they testify at a court session;

3) the age of the child to be interrogated at the court session is 12 years and older as of the date of initiation
of criminal proceedings;

4) a minor or juvenile witness expresses a desire to testify in a court session that meets their interests.

If the court concludes that the application of such a measure is inappropriate, the court must make an
appropriate ruling, providing the reasoning for its decision with reference to the above grounds.
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CONCLUSIONS

Analysis of the procedural situation of minor witnesses in criminal proceedings at the stage of litigation
indicates the existence of complex and debatable issues, mainly due to shortcomings in the legislative
regulation, for the elimination of which it is necessary to amend the current criminal procedural legislation in
terms of improving the procedure for conducting the interrogation of minor and juvenile witnesses during the
litigation, namely the legislative determination of requirements for the teacher, psychologist, and doctor
involved in the interrogation of minor and juvenile witnesses, as well as the procedure for involving such
persons by the court and the pre-trial investigation body. Similarly to any procedural action involving children
in criminal proceedings and the activities of the court, the interrogation procedure should comply with the
principles of child-friendly justice, namely every child should be provided with support and professional
assistance during his or her interrogation.

To ensure the delivery of accessible and swift justice in Ukraine, which is also adapted and aimed at
meeting the needs, considering the interests and ensuring the rights of the child, and during which the rights
and interests of every child are respected, including the right to a fair trial, to take part and understand the
litigation, to respect for private and family life, honour and dignity, it is necessary to consider the possibility
of introducing the institution of representation during the litigation of pre-recorded testimony of child
witnesses in criminal proceedings. The authors of the present study consider it appropriate to introduce such
an institution for certain categories of criminal acts mandatorily, namely in criminal proceedings concerning
grave and particularly grave crimes. In criminal proceedings concerning minor crimes, the use of such a
measure should be applied by a court decision during preparatory proceedings if the relevant request is
submitted by the parties to the proceedings. To minimise the number of evaluative concepts in the criminal
procedural legislation, the authors propose to make provision for cases when the court may refuse to apply
representation during the litigation of pre-recorded testimony of child witnesses. Such changes in legislation
and increased state interest in children can bring the Ukrainian legal system closer to the established
international standards in the field of protecting and ensuring children's rights in criminal proceedings, as well
as contribute to the development of a healthy generation.
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