YK 343. 142
DOI: 10.31359/1993-0909-2019-26-1-141

Okcana Kysbmisna Tyrapora

Kagpeapa opranisauii saxucmy ingopmauii 8 obmedxceHuM gocmynom
Hasuaavro-naykosuii incmumym ingopmauiiinoi besnexku
Hauionanvroi axkazemii Cayncbu 6esnexu Yxpainu

Kuis, Yxpaina

AOT'TYHA ITPHPOJA HEIPAMHUX JOKASIB
Y KPUMIHAABHOMY ITPOLECI

AHotauisi. HeoOxionicms pepopmysanus KpUMIHAILHO20 3aKOHO0ABCBA YKpaiHu 3yMo8ieHa
EKOHOMIYHUMU, NOTTMUYHUMU A COYIATbHUMU 3MIHaMU 8 Hawill Oepoicasi. Poboma mae na memi
00CNIOHCEHHSA T0CTUHOL RPUPOOU HENPAMUX OOKA3I8, 3 SCY8AHHS 0CODIUBOCMeElL IX CIpPYKmypu ma
npasun nobyoosi, a Makox#C 8UHAUEHHS MUNOBUX JI02IUHUX NOMUTIOK, AKI MOXCYIMb MaAmu Micye
npu 00KA3y8aHHi 0OCMasuH euuneHo2o 3noyury. Ha niocmasi ananizy nayxoseoi nimepamypu po3-
KpUmo 1024y CmpyKnypy Henpamo2o 00Ka3y, OXapakmepuz08aro ix 6uou, BUOKPEMIEHO MUno-
61 JI02IUHI NOMUTIKU, WO MOJICYMb MAMU Micye npu OOKA3YE8AHHI Yakmis i 06CmaguH 6UUHEHO20
MOUUHY 3 OONOMO20I0 HENPAMUX O0KA316. Bcmaroeneno, wjo nonamms 00Kasy é cucmemi HayKo-
BUX 3HAHb BUKOPUCIOBYEMBCA K 8 WUPOKOMY POZYMIHHI, MAK i Y 8V36KOMY, CIHOCOBHO KOHKpem-
HOI 2any3i HayKoeoi disnbHocmi. Y noeiyi eudinaoms 06a 6uOU HENPAMUX OOKA3I6. anazo2iunuil i
PO30in08uUtl, AKI GUCMYNAIONb EOUHUM 3ACOO0M 6CTNAHOGIEHHS ICMUHHOCI NEBHO20 MBEPOIICEH-
ua. Ilpu yvomy cnio epaxogyséamu, wo 102iuHe NOHAMMS HENPAMUX O0KA318 He 30ieacmbcs 3i
3MICIOM NOHAMMS HENPAMO20 O0KA3Y Y HAYYI KpUMIHANbHO20 npoyecy. Lum noacnwoemocs no-
OBIlIHA CYMHICMb NPOYECYATbHUX HENPAMUX OOKA3I8: CHOCOBHO YACMKOB0I Me3U BOHU € NPAMUMU
doKazamu i CaMoCMINHUMU 3acobamu 006e0en s it icmuHHoCmi abo XUOHOCMI; U000 00 OCHOBHOI,
abo y3a2anbHI0040T me3u — HeNpSMUMU OOKA3aMU, SIKI Juwe y CYKVIHOCI 3 THUUMU MOJICYMb
00600umu i icmunuicmes abo Xubnicme. 3 102i4H020 OOKY HENPAMUM OOKA30M Y KDUMIHATbHOMY
npoyeci € apeymeHm Yacmrko8oi mesu, sIKd 8 NOOAILULOMY GUCTIIYNAE APEYMEHNOM OCHOBHOL me3u.
Llum nosicnioemvcsi NOOBIHA CYMHICIb NPOYECY ATTbHUX HENPAMUX O0KA3I8. CIOCOBHO YACMKOBOL
me3u BOHU € NPSIMUMU OOKA3AMU [ CAMOCMIUHUMU 3Ac00amu 008e0eH s il icmunHocmi abo Xub-
HOCMi; 4000 00 OCHOBHOI, ADO Y3a2AbHIONYOI Me3u — HeNPAMUMU OOKA3AMU, AKI uue ) CYyKyh-
HOCMI 3 THUWUMU MOJCYMb 00800umu it icmuHHicmes abo xubHicmoy. /ogedents icHysaHHs (Heic-
HY8aHHs) hakmie i 0OCMAasUH, W0 Manu Micye 6 MUHYIOMY, 8i00y8aemvbcs y popmi YMOBUBOOY.
THo6y006a ymosueooy He SUKIIOUAE MONCIUBOCMIE NOCIYHUX NOMULOK, KL MAlomb micye [ npu
00KA3Y8AHHI 0OCMABUH BUUHEHO20 3N0YUHY 3a O0NOMO20I0 HeNpAMUX 00KA3I8.
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THE LOGICAL NATURE OF INDIRECT EVIDENCE
IN CRIMINAL PROCEDURE

Abstract. The necessity of reforming the criminal legislation of Ukraine is caused by eco-
nomic, political and social changes in our state. That is why the article is devoted to the research

141



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 1, 2019

of the logical nature of indirect evidence in criminal procedure. Based on the analysis of scien-
tific literature the logical structure of indirect evidence has been revealed, its types have been
characterised, it has been determined the typical logical errors, which may be in facts proof and
circumstances of committed crime using indirect evidence. It has been determined that the
definition of evidence in the system of scientific knowledge is used both in the wide sense and in
the narrow, in relation to a specific field of scientific activity. In logic two types of indirect evi-
dences are highlighted: apagogical and assumption proof, which are the single method to dis-
cover the truth of certain statement.

Key words: proof, indirect evidence, reasoning, logical errors.

INTRODUCTION

Deep socio-political and economic transformations in Ukraine have affected the na-
ture of criminality. It has become more professional and organised. Much of the
crimes is being committed in abeyance. Opposition to the investigation and solution
of crime is growing: its traces are suppressed and destroyed, documents and things,
which may be evidences in criminal case [1;2]. This limits the possibility of using
direct evidence to establish facts and circumstances of commission of a crime and
necessitates the involvement of indirect evidence in the process. However, in the
current criminal procedure legislation, there are no regulations regarding indirect
evidences and conditions for their use in the process of proof [3]. That is why ex-
ecutors of law are guided by appropriate fragmentary knowledge of academic and
scientific literature.

At different times L. E. Vladimirov, M. M. Vidrya, V. P. Gmyrko, Yu. M. Gro-
shev, V. Ya. Dorokhov, P. S. Elkind, L. D. Kokoriev V. K. Lisychenko,
Ye. D. Lukyanchikov, P. A. Lupinskaya, M. M. Mikheenko V. T. Nor, M. A. Po-
goretsky, M. M. Rosin, V. D. Spasovich, M. S. Strogovich, V. T. Tertishnik,
A. L. Trusov, F. N. Fatcullin, I. Ya. Foynitsky, M. O. Cheltsov-Bebutov,
S. A. Sheifer, M. E. Shumilo and other researches devoted their works to the
issue of evidence and proof in criminal proceeding. However, in the works of
mentioned scientists, the issue of indirect evidence was researched mostly se-
condary, in connection with the coverage of other aspects of evidence law.
A. L. Vinberg, M. M. Grodzinsky, O. O. Eysman, V. I. Kaminskaya, G. M. Mink-
ovsky, R. D. Rahunov, M. P. Shalamov, O. O. Hmyrov devoted their works
exclusively to the issue of indirect evidence. They formulated a number of im-
portant ideas that were used effectively in the course of criminal investigations
for a long time. However, the mentioned works were created predominantly
until the mid-80-ies of the last century, and later the theoretical development of
this topic has slowed down [4]. The loss of scientific interest in the issue of
indirect evidence is not justified, as in modern science of the criminal process,
there remain a number of controversial and unexplored issues that need to be
resolved for their proper understanding and unambiguous application in practice.
Thus, the questions regarding the notion of indirect evidence and possibility and
°

142



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 1, 2019

expedience of their classification in criminal procedure are controversial; logical
nature of indirect evidence is also underexplored [5]. Legislative gaps and con-
troversy of above-mentioned questions in the theory of criminal procedure do
not contribute to effective usage of indirect evidence in court and investigative
practice and necessitates modern scientific development of the issue of indirect
evidence in the domestic criminal procedure.

This work is aimed at researching the logical nature of indirect evidence in
court and investigative practice, finding out the features of its structure and
construction rules, as well as determining the typical logical errors, which may
be in proof of the circumstances of the crime.

1. MATERIAL AND METHODS

The main goal of evidence theory is obtaining and deepening knowledge re-
garding improving evidence law and process of proof. Using analysis method
it was revealed that evidence theory colligates system of knowledge and dis-
closers the notion and its content, content of truth and content of fact to be
proven in criminal procedure; patterns of determination of criminal offence in
objective reality and formulation of crime tracks and other proof information,;
notion and types of evidence; patterns of formation and storage of evidence;
the essence of requirements of affiliation to a case, admissibility and reli-
ability of evidence; features of material evidence, documents, testimonies,
findings of expert and other evidence; features of process of prof, principle
of evidence law; content, form and order of gathering, researching, check,
evaluation and use of evidence; purpose and means to ensure documentation
of proof activity; use an operative-investigative operations and their results
in proof; guarantees of protection of human rights and freedoms and legal
entities in the course of proof; guarantees of protection of human rights and
freedoms and legal entities in the course of proof; features of handling evi-
dences during public investigative and secret investigative (search) actions;
legal positions and case law of the European Court of Human Rights on is-
sues of proof in criminal proceedings; features of practical activity of the
investigation authorities, prosecutor, counsel, court and other participants in
the process of proof at various stages of criminal proceedings; features of
proof in a jury and other special forms of the criminal procedure; features of
evidence law of foreign countries; state of the main problems and tendencies
in the development of evidence theory and ways to improve evidence.

While disclosing mentioned aspects of criminal process, evidence theory shows
the ways to improve both the legislation and activity of investigative and judicial bod-
ies, contributes to balanced application of effective means of proof and warns of pos-
sible legal errors. As in any scientific study, in evidence theory there is need for em-
pirical knowledge — knowledge of certain empirical facts and their interrelations. An
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object, which has an infinite set of properties and relations — external manifestations
of its essence, is reflected in many facts that, after being discovered, are part of the
empirical basis of science. Epistemologically, facts are valid knowledge, which is
obtained by describing the individual fragments of reality in a particular spatial-
temporal intervall.

The basis of evidence theory is evidence law. Evidence law includes norms that
determine: a) purpose and fact to be proven; b) notion and types of evidence; c) require-
ments of admissibility of evidence; d) principles of evidence law; ¢) content and com-
ponents of the process of proof; f) ways of proof, system of investigative and other
cognitive and proof actions.

Analysis and comparison methods have revealed that in legislation and practical
activity there is many unsolved problems, part of which will be analysed in this article.

2. RESULTS AND DISCUSSION

The notion “evidence” is one of the central in any sphere of scientific and practical
activity. In the process of world cognition, clarifying the properties of individual ob-
jects, people form certain ideas about objects. During exchange of thought about an
object, it is spread that formed ideas of one do not correspond to views of other, and
there is need for defending own rightness, refuting the positions of the opponents,
that is, in substantiating and proving the correspondence of own ideas and knowl-
edge to objects and phenomena of reality. Ways of obtaining knowledge, which pro-
vide adequate representation of surrounding reality, are evidences.

To prove, i.e. to use evidence as means of grounding of the truth or falsity of a
particular position, is necessary in all spheres of scientific activity. However, determin-
ing the notion of evidence in various fields of scientific knowledge has different content.
In general scientific sense, evidence is certain mental process, when a truth of a certain
statement is deduced from the statements already recognised as true. In such way evi-
dence is explained in logic (Gk. logos — word, notion, mind) — the science about the
rules and operations of correct thinking. In a similar way philosophy explains the notion
of evidence. The analysis of scientific publications that generalise views on the notion
of evidence indicates the coincidence of the concepts of proof (proving) and evidence.
The latter is defined as logical form of establishing the truth of one or another though
on the basis of knowledge, the truth of which is indisputable [6].

Unlike mentioned sciences, where mental process is evidence, aiming at grounding
a certain statement, there is number of fields of scientific knowledge, which explain the
notion differently. Thus, in mathematical sciences the evidence is the finite sequence
of formulas, each of which is either an axiom (Gk. axioma — universally meaningful),
that is condition adopted without proof, or derived from the previous formulas of se-
quence according to the rules of reasoning [7]. In the sciences, which research chrono-
logically the human society and the patterns of its development (archeology, history,
historiography), evidence is equated: firstly, with the way of obtaining new knowledge
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about a new fact; secondly, with the way, by which it is confirmed or denied that gained
knowledge corresponds to reality [8].

The notion of evidence is one of the central in jurisprudence, because “it is doubt-
ful there is any other branch of human activity, in which knowledge and proof of truth
would have been so acute in terms of the emotional tension of perception and the so
immense in terms of significance of social consequences, as is the case with the jus-
tice” [9].

Learning facts, mental restoration and modeling of the picture of the event that took
place in the past, are carried out with the help of evidence. As in historical sciences, in
jurisprudence, evidences are certain facts (information about facts, factual data), by
which presence or absence of a researched event and circumstances, that are interre-
lated with it, are established and substantiated. Thus, evidences are received in the
established order factual data that contains information necessary for solution of a
criminal, civil, economic, constitutional and other court cases. The process of obtaining
evidences and using them with the purpose to reproduce the investigated event is called
proof. In such way, the notion of evidence in the system of scientific knowledge is be-
ing used both in wide and narrow sense in relation to specific field of scientific activity.
In the wide sense evidence is equated with a mental process, in course of which indi-
vidual objects, existence of interrelations between events or phenomena is logically
established or refuted. In more narrow sense it is about mathematical, historical, court
evidences as about ways to establish or refute certain statement or condition. All of
them have respective content differences, in which their specificity and individuality
are reflected.

General doctrine about evidence, its structure and conditions of logical perfection
is the subject of study of logic. It is characteristic that logic does not research content
features of evidence in different fields of science, that is “researches only that is uni-
versal (general) regardless of specific features of their separate content” [10].

Modern formal logic highlights in evidence three main components: thesis, argu-
ment and demonstration. The thesis (Gk. thesis — statement) is a statement, truth of
which is being grounded in evidence, that is statement, truth of which has to be sub-
stantiated (proven). The thesis is the main element of evidence, the whole process of
proof is directed to its substantiating. Exactly “thesis takes the same place in the proof,
which is given to the king in chess. No matter how proof was built, which facts and
events would have been analyzed, which parallels and analogies would have been, in
the focus of attention the task should always remain — the substantiating of the above
thesis and the refutation of antithesis” [11].

There is the main and partial thesis. The main thesis is a statement that is subject
to final substantiation by number of statements. The partial thesis is a statement that
becomes the thesis at the intermediate stage of proof building. Both the main and par-
tial thesis has to meet specific requirements, violation of which may lead to inconsis-
tency or incorrectness of the logical proof. These requirements include the following:
@
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a) Only those statements, which really require substantiation under spe-
cific conditions, may be the thesis;

b) The thesis has to be clearly defined statement;

¢) The thesis has to remain unchanged throughout proof;

d) There has not to be logical contradiction in the thesis [12].

The ways to confirm or refute thesis are arguments — statements (arguments), on
the basis of which the truth (falsity) of the main or partial thesis is established. Argu-
ments, or, as they are called, evidence grounds also have to meet clear requirements,
namely:

a) To be true statement;

b) To be statement, truth of which is established regardless of the thesis;

¢) To have enough grounds for proving the thesis.

When exploring the concept of evidence from the logical side, one more
element of its characteristics should be identified — the way for conducting proof
or demonstration, which is a method of illustrating the connection between the
thesis and arguments. The existence of such connection is the precondition of
the correctness of building each proof. In the literature, devoted to researching
of issues of proof logic, it is highlighted: “not all two statements can be combined
in the act of proof, because not from any "one" logically follows the "second".
This is possible only when there is certain objective connection between state-
ments. From the fact of threatening it is possible to deduce the existence of intent
and make an indirect conclusion about crime commission by this person. But it
is pointless to conclude about a motive for crime basing on the colour of the
suspect's hair” [13].

Depending on the way for conducting or demonstration of proof in logic
there is direct and indirect evidences. In direct evidence truth (falsity) of the
thesis follows directly from the true arguments, without assumptions competing
with the thesis; building of indirect evidence is based on conflicting statements
that exclude each other.

In logical also there are two types of indirect evidence: apagogical and as-
sumption. Apagogical (Gk. apagdgos — to pull aside) indirect evidence is the
evidence, in which truth of the thesis is proven through establishing falsity of
antithesis. Evidence of such type has two stages. In the first stage — "reductio
ad absurdum" (reduction to absurdity) — falsity of antithesis is being substanti-
ated. Initially, instead of the arguments that directly confirm the truth of the
thesis, the truth of the opposite judgment — antithesis — is temporarily admitted.
Further, from this antithesis, conclusions are drawn that contradict reality. The
result is a contradiction. In the second stage, on the basis of the law of the ex-
cluded middle — the logical law, according to which true is either statement or
its denial, it is deducted that the antithesis is false and the thesis is the truth. For
°
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example, suspect A states that in a day of crime commitment he took part in a
scientific conference in another city, accordingly, he could not commit it. In such
case, statement A is the thesis, the truth or falsity of which it is necessary to
prove. In the first stage, it is argued that A was not at a conference in another
city, so he had an opportunity to commit a crime. From this antithesis is deduced:
A did not speak with a scientific report to a large number of audiences in an-
other city; did not recorded in a book of hotel guests; did not indicate arrival in
another city. Because of that these facts were established and they took place in
reality, on the basis of the law of the excluded middle, person cannot be at the
same time in two places — it is deducted: A really was at a scientific conference
in another city. In the second stage, it is deducted that antithesis — suspect A was
not at a scientific conference is false, therefore, his testimony about staying in
other place corresponds to reality.

Apagogical indirect proof is often the way to achieve the truth of knowledge
in scientific and practical activities of people. In many fields of science, it is
called “proof from the contrary”. However, the other type of indirect evidence —
assumption evidence — is not less important. Unlike the apagogical, in this type
of evidence, antithesis is not building, but several theses are put forward, a
number of which completely exhausts all possible alternatives regarding a par-
ticular question. Accordingly, in the process of building evidence, all alternatives,
except one that is a thesis, are refuted. The demonstration of assumption indirect
evidence is as follows: it is known that occurrence of certain occasion may be
caused only by one of the three reasons — A, B, C. It is determined that neither
A, not B can cause this occasion. Therefore, the reason of occurrence is C.

In cognitive activity of people, both apagogical and assumption evidences
play the important role and often are the one means to establish truth of certain
statement. Most human discoveries — the unravelling of the mysteries of ancient
civilisations, the knowledge of the depths of space, the discovery of new chem-
ical elements — was often carried out because of the impossibility of using obvi-
ous arguments. In such cases, researchers, basing on the laws of logic, used
indirect way of proof, with which provided the reasonableness and provenance
of their discoveries.

The division of evidence into direct and indirect is a traditional also for the
science of the criminal procedure. However, such division differs from ana-
logical classification of logical evidence, only the terminology is the same. Such
discrepancy is due, at least, two factors. Firstly, in criminal procedure evidence
is not a process of selection or search for grounds in favour of a certain thought,
but a means to achieve the final goal of such a process. In other words, evi-
dences in criminal procedure are arguments of logical proof. Secondly, in the
basis of the division of procedural evidences into direct and indirect is not the
°
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relation of contradictory statements, as in logic, but the relation of proof (argu-
ment) to the desired position (thesis). Thus, the difference between direct and
indirect evidences is in the ability of the argument to directly and indepen-
dently establish a main or partial thesis. In such way, from the logical side, in
criminal procedure direct evidence is an argument, which directly substantiates
a main thesis. A content of such argument completely covers the thesis and di-
rectly substantiates its truth or falsity without partial theses. Accordingly, an
argument, by which a partial thesis is directly substantiated that further is an
argument of a main thesis, is called indirect evidence in criminal procedure.

Process of proof using indirect evidence is much more difficult and longer
because it is a set of consequently built elementary acts of proof, and it is carried
out, at least, in two stages. In the first stage, using true arguments partial thesis
is being substantiated; in the second, a main thesis is being substantiated, and
proven partial thesis is used as argument or one of the arguments of a main
thesis. For example, testimony of a witness that a suspect left a scene in hurry
will be an argument, which proves the fact of a suspect presence at a crime scene,
that is, partial thesis. At the same time, proven fact of such presence will be one
of the arguments of substantiation of the main thesis — committing a crime by a
suspect.

Most scholars-processualists equate the main thesis with the so-called "prin-
cipal fact" — a set of circumstances, the proof of which determine the fate of the
criminal case and determines the adoption of two possible decisions in the case.
A partial thesis is equated with interim fact, proof of which is not an ultimate
goal, but its determination is a necessary condition for achieving such goal.

In the light of the foregoing, it can be stated that the characteristic features
of procedural indirect evidence are following:

1) They are simultaneously direct and indirect evidence (arguments); re-
garding the interim fact (partial thesis) such evidences are direct, regarding the
principal fact (main thesis) — indirect, because prove it in a roundabout way
using intermediate link — partial thesis.

2) None of the indirect evidence (arguments) taken in isolation cannot in-
dependently confirm the main thesis, and the conclusion about the connection
of a separate indirect evidence with the principal fact is always probabilistic.

In logic, categories of probability and reliability are used to determine the degree
of substantiation of a certain thought, forms of logical thinking or system of knowledge.
As noted in the scientific literature, “a statement, grounds of which can be used for
other, including the statement opposite to the first, should be considered probable. On
the contrary, a statement that precludes the possibility to build an opposite statement
on the same grounds and, thus, refutes the first one can be considered reliable. In other
words, reliability is a complete substantiation of knowledge, its complete proof” [14].
°
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Therefore, when evaluating specific indirect evidence, possibility of gained knowledge
indicates the possibility of another explanation of the connection between the interim
fact and the principle fact and, accordingly, such conclusion has alternative nature.
Reliability of knowledge, which verifies needed connection between the interim and
principal facts, is provided by building reliable, consistent evidence system in a crimi-
nal case. Only together with other evidence indirect evidence can prove the main thesis.

Logical substantiation of the main thesis through indirect evidences is carried out
in form of reasoning, which, closely interwoven with each other, form a chain of such
deductions. Without contrasting deduction and evidence, it is worth noting that the main
difference is deduction is logical form of thinking, in which new, previously unknown
knowledge is being gained, in evidence, known knowledge is being substantiated, truth
of which is assumed. Logic divides inferences into deductive and inductive. Deductive
is inference, in course of which there is transition from the general to the particular. In
this sense, the deductive inference is opposed to inductive, wherein logical transition
is from knowledge about specific subjects and phenomena to general knowledge about
certain range, set of researched objects.

Both deductive and inductive inferences are used in the process of proof of circum-
stances of criminal act. In this mentioned means of demonstration are in an inseparable
unity and used for substantiation of both partial and main theses. At an early stage, when
there is accumulation and statement of certain evidentiary facts (arguments) and their
connection with interim fact (partial thesis) is being established, it is more common to
use deductive inferences, in which there is connections of implication between prereq-
uisites and conclusions. However, general inductive inferences are big reference to
deductive inference, that is, statement, which is one of the arguments of logical proof.
At the next stage, a subject of proof temporarily abstracts from the arguments of a
partial thesis, and the inductive way of demonstration comes to the fore. Then again it
should be noted that induction in this case is not in its pure form and statements, which
are references of deduction, are conclusions of deductive inferences.

In the scientific literature on logical proof, it is stressed that in the process of “in-
direct knowledge law and rules of logic must be strictly enforced, because without this
it is impossible to get true result consistently and on a reasonable basis” [15]. The above
fully covers the process of proof of circumstances of offence with the use of indirect
evidence. Compliance with logic’s canons when using indirect evidence contributes to
correct building of logical proof and protects it from logical errors. The most common
among them are the error in thesis that is being proven; the error of false or unproven
grounds; the error of too hasty conclusion; the error of equating an accidental feature
with an essential feature.

The error the in thesis that is being proven is spread in logical proof. Its essence
is he thesis, which is being substantiated in proof, accidentally or on purpose is re-
placed by other thesis. Logical fallacy of such actions is in violation of the law of
@
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sameness, according to which different statements-theses are equated. In the process
of proof by indirect evidences the error of thesis replacement may be when the main
and the partial theses are being equated. Thus, fact of detecting fingerprints of a sus-
pect at a crime scene, indicating his presence (partial thesis), can be erroncously
equated with fact of crime commission by this suspect (main thesis); fact of detecting
crime instrument in a person’s dwelling, which indicates only the location of such an
instrument (partial thesis), is identified with the fact of committing a crime by this
person (main thesis). Therefore, the error of the replacement of thesis that is being
proven most often occurs where there is prejudgment. This prejudgment contributes
to the equating of different theses and weakens the attention to the differences between
these theses [10].

The error of false or unproven grounds can take place in proving by both direct and
indirect evidence. The essence of such an error is that when proving a certain thesis,
false arguments are used. Fallacy may be in wrongness of factual data (for example,
knowingly wrong testimony of a witness, as if he saw that the suspect was at a scene
of crime), and in absence of proof of factual data (for example, fact about traces of a
suspect at a crime scene has not been confirmed by an expert).

The error of equating an accidental feature with an essential feature is also one of
the widespread logical errors in the process of proof with the help of indirect evidenc-
es. Its essence is in equating accidental and regular connections, which exist between
interim and main facts. For instance, fact of detection of certain thing, which belongs
to a victim, in an apartment of a suspect (interim fact) may erroneously be equated with
a fact of committing a crime by a suspect. However, these facts may be related occa-
sionally, that is, a thing could be presented to a suspect, he could buy it, find it, and so
on. The specified error is closely linked to the error of the false conclusion about a
cause, when a simple sequence of events in time is equated with a needed causal link
between these events. Thus, a fact of hasty escape from a crime scene by a person im-
mediately after crime has been committed a may be mistakenly perceived as a fact of
involvement of this person in a criminal act. However, coincidence in time does not
always mean causal link of events: a person might escape from a scene because of re-
luctance to communicate with law enforcement officers, fright, etc.

In the process of proof, there are also other logical errors: of false consequence, of
increase of terms, of a transition from what was said in a certain sense to what was said
irrelevantly, etc. All of them can take place in proof of circumstances of a committed
crime using indirect evidence. That is why their recognising and overcoming, based on
the laws and rules of formal logic, ensures not only the correct building of logically
clear proofs, but also helps to avoid legal errors in investigative and judicial practice.

CONCLUSIONS

Determining of the nature of indirect evidence in criminal procedure should be based
on the logic of the notion of evidence. In this, should be taken in account:

@
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1. The logical notion of indirect evidence does not coincide with the con-
tent of the notion of indirect evidence in the science of criminal procedure.
Such discrepancy is due, at least, two factors: 1) in criminal procedure evidence
is not a process of selection or search for grounds in favour of a certain thesis,
but a means to achieve the ultimate goal of such, that is, argument of logical
evidence; 2) in the basis of the division of procedural evidence into direct and
indirect is the ability of the argument to directly and independently establish a
main or partial thesis, but not the relations of contradictory statements, as in
logic.

2. On the logical side, the indirect evidence in criminal procedure is the
argument of a partial thesis, which further is the argument of a main thesis. This
explains dual essence of procedural indirect evidences: they are direct evi-
dences and independent means to prove its truth of fallacy regarding partial
thesis; indirect evidences, which only together with other can prove its truth or
fallacy regarding main or generalising thesis.

3. Proof of existence (inexistence) of facts and circumstances that took
place in the past is in form of inference. Building of inference does not preclude
a possibility of logical errors which also take part in proof of circumstance of
committed crime using indirect evidences.
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