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Cepriit Muxoaaviosu4 I'ycapos

Kagedpa adminicmpamuseriozo npasa ma npovecy
XapxiecoKutl HAYIOHAALHULL YHI6epCUmem 6HYMpIuLHIX cnpas
Xapxis, Ykpaina

OKPEMI ACITEKTVI PE©@OPMYBAHHS AEP>KABHOI
CAYXXbUA

AHoTauifA. /Jocniodcenns npobremu pegopmysants OepicagHoi cuyscou 6 Yrpaini y
CYYACHUX YMOBAX PO3BUMKY VKPAIHCbKO2O CYCNilbCcmea ma 0epxcasu € 6Kpail
AKmMyanvbHoOl0 memow ma nompebye GION08IOHO20 HAYKOBO20 ONpayiosants. Aemop
nocmasus 3a Memy NpoaHanizyeamu HanuOilbul Pe3oHAHCHI pehopMamopcvKi 3axo0u y
cehepi Oepoicasnoi cuyocoOu, SKi 3anouamrKo8ami HeuwjoOd8HO OEpPIHCABHOIO 61a00I0 1
OMPUMATIU HEOOHO3HAYHY OYIHKY CYCRINTbCMEA, 30KpeMa, AHOHCOBAHE CKOPOUEHHS UWMAmy
0€pAUCABHUX CNYHCOO0BYIE MA 686€0eHHI KOHMPAKMHOI (opMU 0epicasHoi ciyicou, a
MAKodC ~ 3anponoHyeamu  HAYKOBO-OOIPYHMOBAHI  Npono3uyii i3  800CKOHAIEHHS
8IONOBIOHUX 3aX00i6. Y pobomi i3 3acmocy8aHHAM 3A2aNbHOHAYKOGUX | CHeYianbHUX
MemoOi8 HAYKOB020 NI3HAHHA (0IANeKMUYHO20, (HOPMANbHO-I02IYHO20, NOPIBHANbHO-
npagoBo2o, CUCMEMHO20 AHANI3Y) PO3STSHYMO NPABOSI 3aCa0U Ma HAYKOSI Oiceped uooo
CKOPOUEHHs Wmamy Npayi6HuKie ma KOHMPAKMHOI opmu npuiuamms Ha pooomy;
NOPIGHSIHO HOPMU HAYIOHATLHO20 3AKOHOOABCMBA NPO NPAYIO 3 HOPMAMU HAYIOHATLHOO
3AKOHO0ABCMEA NPO OEPAHCABHY CYIHCOY, AKI nepeddauams Npasuia CKOPOYeHHs WMamy
HAUMAHUX NPAyi6HUKI6 ma OepiHcasHUX CLyHcOO0B8YI8, a Maxoxc 2apanmii ix npas npu
36IIbHEHHI  3a  BIONOBIOHOK  NIOCMABON,;  OOCHIONHCEHO HOPMU  HAYIOHATLHO2O
3aKOHO0ABCMBA W0O0 NPABUI 3ACMOCYBAHHA KOHMPAKMIE NPU NPUSHAYEHHI HA NOCAOY
oeparcasHux cnyscoosyis. 3pobneno 6ucHosok: 1) npo HeoOXIOHicmb 8i0N0GIOHO20
ooonpayrosanns 3axony Vkpainu «llpo Oepacasny ciayaxcOy», 2) npo Ooyinbuicme
CMBOPEHHs HOBUX NPOOYKMUBHUX POOOUUX MICYb y PISHUX CEeKMOpax HAYiOHANIbHOL
EeKOHOMIKU, KYOU NICJIsl Nepeniocomoeku 0y0yms CAPAMOBYBAMUCS QEPHCABHI CILYHCOOBYI,
saKkux 6yoe ckopouero, 3) npo me, wo 0y0b-sKi pedhopmu HUMmeOiIbHOCMI CYCRIIbCMEA
ma 0epicagHoco YNpaeiinHas HeoOXIOHO NPOBOOUMU NICIsL TPYHMOBHO2O GUBYEHHS.
CYCNinbHOI  OYMKU, AHANI3Y MOJCIUBUX HE2AMUBHUX HACNIOKI6, po3poOKu ma
3anpoBaAONCeHHs KOMNEHCAMOPHUX mexanizmie. Hazonowyemocs, wo 0008’a3k08um €
3any4enHs 00 npoyecy po3pooxu peghopm y cghepi 0epicasHoi ciysicou 6ueHux, excnepmis-
NpaKmukis, pobomooasyie ma npeocmasHUKi6 2poMAaOCbKUX, 30Kpema npoghCcniikosux
opeauizayil.

Kurouosi cioBa: nepxaBHa cityx0a, TpyZoBi ITpaBa, ITaT, KOHTPAKT, OCAa.
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CERTAIN ASPECTS OF STATE SERVICE REFORM

Abstract. The study of the issues of civil service reform in Ukraine in the current
conditions of development of Ukrainian society and the state is an extremely relevant
subject and requires appropriate research. The author aims to analyse the most resonant
reform measures in the civil service, which were recently initiated by the government and
received mixed reviews, in particular, the announced redundancy in the staff of civil
servants and the introduction of a contract form of civil service, as well as to offer
scientifically sound proposals for improvement of appropriate measures. In the work with
the use of general scientific and special methods of scientific knowledge (dialectical,
Aristotelian, comparative law, system analysis) the legal bases and scientific sources on
redundancy of staff and contractual form of employment are considered; the provisions of
the national labor legislation were compared with the provisions of the national legislation
on the civil service, which provide for the rules of staffing cuts among civil servants,
including guarantees of their rights upon dismissal on appropriate grounds; the provisions
of the national legislation concerning the rules of application of contracts upon appointing
civil servants are investigated. The conclusion is made: 1) on the need for appropriate
revision of the Law of Ukraine "On Civil Service"; 2) on the expediency of creating new
productive jobs in various sectors of the national economy, where redundant civil servants
will be sent after retraining; 3) that any reforms of society and public administration must
be carried out subsequent to an in-depth study of public opinion, analysis of possible
negative consequences, development and implementation of compensatory mechanisms. It
is emphasized that it is mandatory to involve scientists, experts-practitioners, employers,
and representatives of public, in particular trade unions, in the process of developing
reforms in civil service.

Keywords: civil service, labour rights, staff, contract, position.

INTRODUCTION

Qualitative functioning of the civil service is a guarantee of proper development of society
and the state. The civil service must ensure effective and democratic public administration
of the most important social processes for the state [1; 2]. At the same time, the orientation
towards a person and a citizen, towards the quality assurance of their rights and freedoms
should become decisive. A person and a citizen should not be considered as managed
entities, but as clients to whom the state, represented by a state body or a civil servant,
provides services [3]. The current state of political, economic, and other relations in the
country requires the fastest reform of the civil service by improving the structure of public
bodies, professional growth of civil servants, strengthening their motivation for productive
civil service, introduction of modern standards of public service. With that, it is necessary
to strictly introduce and strengthen such principles of the civil service as legality,
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transparency, professionalism, political impartiality, inevitability of punishment for
corruption and other offenses [4-6].

Public authorities in Ukraine are currently taking some steps to reform the civil
service. However, not all of these steps are clearly perceived by the population of Ukraine,
including civil servants, in particular, this refers to the announced reduction in the number
of civil servants and the use of contracts in the appointment of civil servants [7]. Thus, at
the end of 2019, the Minister of the Cabinet of Ministers of Ukraine D.O. Dubilet stated:
“We are cutting the staff of district state administrations (DSA) by 18,449 positions. As
long as the internal communication channels do not work properly in our state bodies, |
would like to address those civil servants who will be affected by such optimization. The
decision on redundancy was difficult but necessary. We must significantly increase the
efficiency of government agencies". According to the official, the Cabinet of Ministers of
Ukraine analysed all the functions of the DSAs and counted 111 of them in 11 areas. It
was decided to reduce their number [8].

The Law of Ukraine No. 117-IX “On Amendments to Certain Laws of Ukraine on
Reset of Power” dated September 19, 2019! amended the Law of Ukraine “On Civil
Service?, which in particular provides for simplification of the procedure for admission
to civil service and dismissal from it, increasing the responsibility of civil servants for
achieving the results of their activities, and a contractual form of admission to the civil
service was introduced. The latter requires special attention, as the contract is a special
form of fixed-term employment contract, the specific features of which are the need for its
permanent renegotiation (two months prior to the expiration of the contract, it may be
extended or concluded for a new term by agreement of the parties) and the possibility of
dismissal of civil servant exclusively based on the expiration of the contract. This
significantly weakens the position of civil servants in civil service relations [9-11]. It
should be noted that the issues of legal regulation of relations in the civil service have been
studied by such researchers as: V.S. Venediktov [12], K.Yu. Melnyk [13; 14], P.D.
Pylypenko [15], V.I. Prokopenko [16] and others. Despite the existence of a wide array of
publications that investigate various issues of legal regulation of relations in the civil
service in different historical periods, recent changes in relevant national legislation have
not yet been the subject of scientific research.

In view of this, the scientific analysis of the abovementioned reform measures in the
context of protection of the rights of civil servants and further functioning of state bodies
currently appears to be important.

1. MATERIALS AND METHODS

The paper is based on the study of scientific achievements of foreign and domestic
scientists and the results of research of provisions of national labour legislation and the
provisions of national legislation on civil service. The study examined the work of
representatives of the science of labour law, which highlights the legal nature of the

! Law of Ukraine No. 117-1X “On Amendments to Certain Laws of Ukraine on Reset of Power” (2019,
September). Retrieved from https://zakon.rada.gov.ua/laws/show/117-20.

2 Law of Ukraine No. 889-VIII “On Civil Service”. (2015, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/889-19.
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reduction in the number of employees and the civil service contract as a kind of labour
contract. The provisions of the Labour Code of Ukraine and the Laws of Ukraine No. 889-
VIII “On Civil Service” dated December 10, 2015 and No. 117-IX “On Amendments to
Certain Laws of Ukraine on Reset of Power” dated September 19, 20192, were developed,
which provide rules for the application of the contract upon hiring and introducing
redundancy of civil servants. To achieve the purpose of the article, which is to provide
scientifically sound conclusions and proposals for improving reform measures in the civil
service regarding redundancy of civil servants and introduction of a contractual form of
involvement in the civil service, an appropriate research algorithm was selected, inherent
in the set of collected materials, conditions, and the forms of the paper.

The methodological basis of the study included general scientific and special
scientific methods, the use of which is conditioned upon the purpose of the study and the
need to use theoretical advances in labour and administrative law. The paper employed the
dialectical method, the Aristotelian logical method, the comparative law method, and the
method of system analysis. In their interaction, all the specified methods allowed to carry
out a full-fledged completed legal study, each of the methods was used at a certain stage
of the study, so the methodology is complex, multiple, and pluralistic. The basis of the
research methodology is the dialectical method as an objectively necessary logic of the
movement of cognition, which allows to consider the subject matter in its development,
the interrelation arising from the material conditions of social life. This method allows to
elaborate on the essence of such a complex phenomenon as civil service, including the
specific features of identifying this essence in the particular historical conditions of modern
Ukraine. The dialectical method allowed to investigate the issues of civil service reform in
their development and interrelation and to determine the feasibility of such reform
measures as reducing the staff of civil servants and the introduction of a contractual form
of involvement in the civil service.

The Aristotelian method allowed to study the contract for civil service as a holistic
legal phenomenon and to determine the features of concluding a contract for civil service.
With the help of the Aristotelian method, the shortcomings of legislative provisions that
may affect the quality of guarantees of the rights of civil servants were identified, and
proposals for their elimination were provided. The use of the comparative law method
allowed to determine the differences between the provisions of national labour legislation
and provisions of national legislation on civil service, which provide for rules to reduce
the staff of civil servants, including guarantee their rights upon dismissal on a
corresponding basis.

The method of systematic analysis was used in the study of scientific positions on
the nature of staff reductions and the contractual form of employment, including the
relevant provisions of national legislation. System analysis convincingly proves that the
modern science of administrative and labour law requires a new understanding of the place
of relations of civil service in the subject of these branches of law. The solution to this
issue will help resolve the extension of the general labour legislation to civil servants and

! Law of Ukraine No. 889-VIII “On Civil Service”. (2015, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/889-19.

2 Law of Ukraine No. 117-IX “On Amendments to Some Laws of Ukraine on Restarting Power”. (2019,
September). Retrieved from https://zakon.rada.gov.ua/laws/show/117-20.
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bring the civil service legislation regarding the record of service in accordance with the
Labour Code of Ukraine.

2. RESULTS AND DISCUSSION

The legal literature expresses the position that the reduction of staff should improve the
operations of the institution, optimize the number of employees. Thus, A.R. Matsiuk and
Z.K. Symorot points out that staff reduction is one of the measures aimed at improving the
work of the enterprise, institution, organization, staffing them with the most qualified
personnel [17]. According to Ye.A. Klonov, staff reduction is a reduction in the established
number of employees of the enterprise or institution with a simultaneous reduction of the
scope of work (or without such), which is carried out by the administration in accordance
with certain procedures, and aims to improve the organization of the apparatus,
rationalization of the enterprise (institution) and retention of the most skilled workers [18].
O.B. Prudyvus notes that the reduction of staff is carried out on the initiative of the owner
or its authorized body; the purpose of redundancy is to improve the work of the enterprise,
institution, organization and to staff it with the most qualified personnel. The redundancy
entails the removal of a full-time position. If downsizing can occur without the elimination
of the relevant positions, the redundancy always entails a reduction in the number of
employees [19].

The above indicates that both modern government officials and scientists point to the
undoubted benefits for government agencies, enterprises and organizations to apply staff
redundancy. Indeed, to optimize the activities of legal entities and for their more efficient
functioning in certain situations, the use of staff redundancy is appropriate. However, we
should not forget about the other side of this measure, because staff redundancy leads to
negative consequences for the latter, when the employee is dismissed and needs to find
another job. Moreover, a situation is created when employees are "redundant” and unable
to continue working in the absence of their guilt and signs of incompatibility with the
position. These negative aspects of staff reductions are to some extent offset by the
provisions of national labour legislation, which establish enhanced measures to protect the
rights of employees in case of such dismissal. In particular, the Labour Code of Ukraine
(hereinafter referred to as the Labour Code)! establishes general guarantees for all
employees in this area.

We shall note that the redundancy of civil servants is based on the rules of special
legislation. Thus, paragraph 1 of Part 1 of Art. 87 of the Law of Ukraine No. 889-VIII "On
Civil Service" dated December 10, 20152 as a basis for termination of civil service at the
initiative of the appointing entity provides for the redundancy of civil servants,
displacement of a civil service job due to changes in the structure or staffing of public
bodies without reduction of staff of civil servants, reorganization of the state body.

It should be noted that the latest amendments to the Law of Ukraine No. 889-VIII
“On Civil Service” dated December 10, 2015 introduced by the Law of Ukraine No. 117-
IX “On Amendments to Certain Laws of Ukraine on Reset of Power” dated September 19,

! Labour Code of Ukraine. (1971). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08.
2 Law of Ukraine No. 889-VIII “On Civil Service”. (2015, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/889-19.

18



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 1, 2020

2019 repealed the following rules of Part 3 of Art. 87 of the Law of Ukraine "On Civil
Service"2, which should be considered as guarantees of the rights of civil servants upon
redundancy: "The procedure for redundancy of civil servants based on paragraph 1 of part
1 of this article is determined by labour legislation. Redundancy based on paragraph 1 of
part 1 of this article is allowed only if the civil servant cannot be transferred to another
position in accordance with their qualifications or if they refuse such transfer".
Furthermore, the draft Law of Ukraine No. 1066 "On Amendments to Certain Laws of
Ukraine on Reset of Power" dated August 29, 20192 attempted to steamroll in Art. 5 of the
Law of Ukraine "On Civil Service"* the provision that the provisions of labour legislation
do not apply to civil servants, except cases directly stipulated by this Law. Such a
provision, if adopted, would completely remove the possibility of applying the provisions
of labour legislation on redundancy to civil servants.

We shall remind you that the labour legislation of Ukraine establishes quite
significant guarantees for the rights of employees who are dismissed in such way. Thus, in
accordance with Parts 1 and 2 of Art. 49-2 of the Labour Code workers shall be given
personal advance notice no later than two months prior an upcoming dismissal. Upon
dismissal, the pre-emptive right to retain the job, stipulated by Art. 42 of the Labour Code®.
, Is considered. Such right is primarily granted to workers with higher qualifications and
productivity. Under equal conditions of labour productivity and qualification, the
advantage in job retention is given to: 1) family — in the presence of two or more
dependents; 2) persons in whose family there are no other employees with independent
earnings; 3) employees with long continuous work experience at the given enterprise,
institution, organization; 4) employees who study in higher and secondary special
educational institutions on the job; 5) participants in hostilities, victims of the Revolution
of Dignity, persons with disabilities as a result of war and persons covered by the Law of
Ukraine "On the Status of War Veterans, Guarantees of Their Social Protection"®,
including persons rehabilitated in accordance with the Law of Ukraine "On the
Rehabilitation of Victims of Repressions of the Communist Totalitarian Regime of 1917-
1991"7, from among those who were subjected to repressions in the form (forms) of
deprivation of liberty (imprisonment) or restriction of liberty or forced unjustified
placement of a healthy person in the psychiatric facility according to the decision of a
quasi-judicial body or other enforcement bodies; 6) authors of inventions, utility models,
industrial designs and innovation proposals; 7) employees who received an occupational

! Law of Ukraine No. 117-1X “On Amendments to Some Laws of Ukraine on Restarting Power”. (2019,
September). Retrieved from https://zakon.rada.gov.ua/laws/show/117-20.

2 lbidem, 2019.

3 Law of Ukraine No. 1066 “On Amendments to Certain Laws of Ukraine on Reset of Power”. (2019,
August). Retrieved from http://search.ligazakon.ua/l_doc2.nsf/link1/J100045A.html.

4 Law of Ukraine No. 889-VIII “On Civil Service”. (2015, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/889-19.

5 Labour Code of Ukraine. (1971). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08.

6 Law of Ukraine No. 3551-XII “On the Status of War Veterans, Guarantees of Their Social Protection”.
(1993, November). Retrieved from https://zakon.rada.gov.ua/laws/show/3551-12.

" Law of Ukraine No. 962-XII “On the Rehabilitation of Victims of Repressions of the Communist
Totalitarian Regime of 1917-1991”. (1991, April). Retrieved from https://zakon.rada.gov.ua/laws/show/962-
12.
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injury or occupational disease at this enterprise, institution, organization; 8) persons
deported from Ukraine, within five years from the time of return to permanent residence
in Ukraine; 9) employees from among former servicemen of conscript service, military
service on conscription during mobilization, for a special period, military service on
conscription of officers and persons who served alternative (non-military) service — within
two years from the date of their discharge from service; 10) employees who have less than
three years left before the retirement age, at which the person is entitled to receive pension
benefits. Preference in leaving work may be given to other categories of employees, if it is
envisaged by the legislation of Ukraine.

Part 3 of Art. 49-2 of the Labour Code? stipulates that simultaneously with the notice
of dismissal, the owner or its authorized body shall offer the employee another job at the
same enterprise, institution, organization. In the absence of jobs in the relevant profession
or specialty, as well as in case of refusal of the employee to transfer to another job at the
same enterprise, institution, organization, the employee, at its discretion, seeks help from
the state employment service or becomes self-employed. If the redundancy is collective,
then in accordance with Art. 48 of the Law of Ukraine "On Employment of the
Population™?, the owner or its authorized body shall notifiy the state employment service
of the planned redundancy. It should be noted that today the Law of Ukraine "On Civil
Service" contains rules that in some way comply with the Labour Code, which establishes
guarantees of the rights of employees who are dismissed due to staff redundancy. Thus,
Part 4 of Art. 87 of the Law of Ukraine "On Civil Service"® envisages that in case of
dismissal from the civil service based on paragraph 1 of part 1 of this article, the civil
servant shall be paid severance pay in the amount of the average monthly salary. A similar
provision is contained in Art. 44 of the Labour Code*, which establishes that upon
termination of the employment contract on the studied grounds, the employee shall be paid
severance pay in the amount of not less than the average monthly salary.

The following provisions of the Law of Ukraine "On Civil Service™ do not
contradict the provisions of the Labour Code®:

- acivil servant who was dismissed according to paragraph 1 of Part 1 of this article,
if a new post is created in the state body from which they are dismissed or a vacant post
corresponding to the qualification of a civil servant appears within six months from the
date of dismissal by decision of the appointing entity may be appointed to an equivalent or
subordinate post of civil service, if they were appointed to a position in this body according
to the results of the competition (Part 3 of Article 87);

- an order (instruction) on dismissal of a civil servant in cases envisaged by Part 1 of
this Article may be issued by the appointing entity or the head of the civil service during
the period of temporary incapacity of the civil servant or his leave, indicating the date of

! Labour Code of Ukraine. (1971). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08.

2 Law of Ukraine No. 5067-VI “On Employment of the Population”. (2012, July). Retrieved from
https://zakon.rada.gov.ua/laws/show/5067-17.

3 Law of Ukraine No. 889-VIII “On Civil Service”. (2015, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/889-19.

4 Labour Code of Ukraine. (1971). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08.

® Law of Ukraine No. 889-VIII “On Civil Service”, op. cit.

& Labour Code of Ukraine, op. cit.
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dismissal, which is the first working day after the day of termination of temporary
incapacity for work specified in the document on temporary incapacity for work, or the
first working day after the end of leave (Part 5 of Article 87).

The above analysis of the provisions of national legislation proved the selective
approach of the legislator to enshrine in the Law of Ukraine "On Civil Service" the
provisions of general labor legislation on guarantees of employees' rights upon dismissal
in case of redundancy. This creates a situation when in one case the provisions of the Law
of Ukraine "On Civil Service"! duplicate the provisions of the Labour Code, in another —
do not contradict the provisions of the Labour Code, in yet another — do not envisage the
provisions of the Labour Code?.

Given the negative consequences for the civil servant, which entails dismissal on
redundancy, and based on the fact that the Labour Code of Ukraine stipulates a set of
guarantees for the rights of employees upon dismissal on appropriate grounds, which have
been tested over time, it is appropriate to extend the respective provisions of the Labour
Code? to civil servants. To this end, we propose to supplement Part 3 of Art. 87 of the Law
of Ukraine "On Civil Service"* with provision of the following content: "The procedure
for dismissal of civil servants according to paragraph 1 of Part 1 of this article, in the part
that is not regulated by this Law, shall be determined by labour legislation™.

The innovation of the Law of Ukraine No. 889-VIII "On Civil Service" dated
December 10, 2015°, introduced by the Law of Ukraine No. 117-1X "On Amendments to
Certain Laws of Ukraine on Reset of Power" dated September 19, 20198, is the introduction
of a contract form of civil service. Thus, Part 1 of Art. 31-1 of the Law of Ukraine "On
Civil Service"’ provides that with a person appointed to the post of public service, a
contract for civil service may be concluded in accordance with the procedure approved by
the Cabinet of Ministers of Ukraine at the request of the central executive body, which
provides for the formation and implements national policy in civil service. It should be
noted that the contract as a basis for emergence of labour relations in Ukraine was
introduced by the Law of the USSR "On Amendments to the Labour Code of the Ukrainian
SSR upon the Transition of the Republic to a Market Economy" dated 20.03.19918. As
noted by P.D. Pylypenko, it was originally thought that a contract is a tried and tested
option in the West for recruiting, which encourages the employee to work creatively and
selflessly. With its help, the employer has the opportunity to develop a more qualified
workforce capacity and get rid of lazy, dishonest employees who violate labour discipline.
Thus, contracts were supposed to solve all the problems that existed at the time in socialist
communal organization of labour [15]. V.S. Venediktov points out that the contract
became widespread in the regulation of labour relations in the branches of the national

! Law of Ukraine No. 889-VIII “On Civil Service”. (2015, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/889-19.

2 Labour Code of Ukraine. (1971). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08.

% lbidem, 1971.

4 Law of Ukraine No. 889-VIII “On Civil Service”, op. cit.

S Ibidem, 2015.

6 Law of Ukraine No. 117-IX “On Amendments to Some Laws of Ukraine on Restarting Power”. (2019,
September). Retrieved from https://zakon.rada.gov.ua/laws/show/117-20.

" Law of Ukraine No. 889-VIII “On Civil Service”, op. cit.

8 Labour Code of Ukraine, op. cit.
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economy due to the fact that it provided greater freedom in the regulation of labour
relations by employers by means of appropriate consensus to establish the content of the
contract, especially benefits and guarantees of social security [12]. We shall note that the
contract is a fixed-term employment agreement. Nowadays, the scope of contracts, in
accordance with Part 3 of Art. 21 Labour Code, is limited by the laws of Ukraine. That is,
contracts can be concluded by employers only with those categories of employees that are
clearly defined by law. This means that the state sets certain barriers to the application of
contracts, primarily because the main employment contract in Ukraine, in accordance with
Art. 23 Labour Code?, is indefinite.

The legal literature expresses a negative attitude towards the use of contracts in its
modern form. Thus, K.Yu. Melnyk points out that the contract, given its fixed-term nature,
does not ensure the stability of labour relations. Furthermore, this type of fixed-term
employment contract does not even allow the possibility of its transformation into an
employment contract for an indefinite period. "Contracts for service in law enforcement
agencies reduce the protection of employees of these bodies in labour relations. This is
primarily manifested in the fact that employees can be dismissed at the end of the contract
without explanation. Also, the use of contracts in recruitment opens up certain
opportunities for abuse by law enforcement officials”, said the scientist [14]. According to
S.V. Vereitin, the application of contracts is beneficial, first of all, to the employer, i.e. the
management of police bodies and departments, as it allows to dismiss a police officer at
the end of the contract without explanation. For the police officers, concluding contracts
is unprofitable, as it weakens their position, making them to some extent a “"temporary"
employee [20]. V.I. Prokopenko points out that the contract significantly restricts the
labour rights of workers, even without containing conditions that infringe on their rights.
And if it still includes conditions when even the minimum labour guarantees are not
observed by the employer, it is hardly possible to refer to the proper protection of labour
rights of workers and the need for legal regulation of labour relations in general by the
state. With that, there is a threat that the violation of labour rights may not be compensated
by any additional benefits and advantages [16]. The Law of Ukraine "On Civil Service"
sets restrictions on the use of contracts in state agencies. Thus, in accordance with Part 1
of Art. 31-1, paragraph 3 of Part 2 of Art. 34 and Part 3 of Art. 34 of the Law?, firstly, the
contract may be concluded if necessary to ensure the organization and performance of tasks
of a temporary nature (for civil service positions of categories "B" and "C"), secondly, the
number of civil service positions in the state agency, for which a fixed-term appointment
is made (including under a contract), may not exceed 7 percent of the total number of full-
time civil service positions in a state agency.

The legislator does not clearly define the range of positions for which appointments
can be made with the conclusion of a contract for civil service. Thus, in accordance with
Part 3 of Art. 31-1 of the Law of Ukraine "On Civil Service"?, the decision to allocate a
civil service position to positions for which the appointment is made with the conclusion
of a contract for civil service, is made by the appointing entity or the head of the civil

! Labour Code of Ukraine. (1971). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08.

2 Law of Ukraine No. 889-VIII “On Civil Service”. (2015, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/889-19.

3 Ibidem, 2015.
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service before the competition. We believe that the national legislator made a better call in
Art. 63 of the Law of Ukraine "On the National Police"!, which clearly defined the
categories of posts for which appointment is carried out under the contract. The indicated
approach, in our opinion, reduces subjectivity and corruption risks upon recruiting.

The positive thing is that the national legislator in Parts 4 and 5 of Art. 31-1 of the
Law of Ukraine "On Civil Service"? stipulated the need to provide information on the
essential terms and conditions of the contract in the announcement of the competition for
civil service positions, appointments to which are made with the conclusion of a civil
service contract, and established a list of essential contract terms and conditions. These
are, firstly, the place of work and position in the civil service, secondly, special
requirements for persons applying for a position in civil service, thirdly, the date of entry
into force and duration of the contract, fourthly, the rights and obligations of the parties,
fifthly, tasks and key indicators of effectiveness, efficiency, and quality of their
implementation, deadlines for their implementation, sixthly, the regime of work and rest,
seventhly, terms of remuneration, eighthly, the responsibility of the parties and dispute
resolution, ninthly, the grounds for amendment, termination, and cancellation of the
contract. It is impossible to fully agree with the attribution of special requirements to
persons applying for a civil service position to the essential terms and conditions of the
contract. Such requirements are established by special legislation and apply regardless of
their inclusion or non-inclusion in the contract of civil service. It is also necessary to agree
with K.Yu. Melnyk, who considers it inexpedient to include in the list of essential terms
and conditions of the contract such a terminological construction as "termination and
cancellation of the contract”, because the term "termination of the contract"” is broader than
"cancellation of the contract” and includes the latter. The researcher believes that it is
enough to leave along with the amendment of the contract its termination in the list of
essential terms and conditions of the contract [13].

The Law of Ukraine "On Civil Service" stipulates that a contract for civil service is
concluded for a period of up to three years. Therefore, the lower limit of the contract term
is not established by legislation, and so contracts can be concluded for any minor period,
even for one month. In our opinion, the use of such "temporary" civil servants may reduce
the efficiency of state agencies, given the lack of interest of civil servants in achieving the
long-term purpose of a state agency and maintaining its authority. Thus, we consider it
appropriate to word Part 8 of Art. 31-1 of the Law of Ukraine "On Civil Service"® as
follows: "The contract for civil service is concluded for a period of one to three years".

CONCLUSIONS

Analysis of current issues of civil service reform provides several proposals and
recommendations for improving national legislation in the field of civil service and the
practice of its application, namely:

! Law of Ukraine No. 580-VIII “On National Police”. (2015, July). Retrieved from
https://zakon.rada.gov.ua/laws/show/580-19.

2 | aw of Ukraine No. 580-VIII “On National Police”, op. Cit.

3 Law of Ukraine No. 889-VIII “On Civil Service”. (2015, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/889-19.
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1. There is a feasibility of appropriate revision of the Law of Ukraine "On Civil
Service": 1) to supplement Part 3 of Art. 87 of the Law of Ukraine "On Civil Service" with
the following provision: "The procedure for dismissal of civil servants based on paragraph
1 of part 1 of this article, in the part not regulated by this Law, is determined by labour
legislation”; 2) to supplement Art. 31-1 of the Law of Ukraine "On Civil Service" with an
indicative list of categories of positions to which appointments may be made under a
contract for civil service; 3) to word Part 8 of Art. 31-1 of the Law of Ukraine "On Civil
Service" as follows: "The contract for civil service is concluded for a period of one to three
years".

2. It is necessary to create new productive jobs in various sectors of the national
economy prior to the planned collective redundancy of civil servants, where they will be
sent after retraining.

3. Reforms of society and public administration should be carried out after a
thorough study of public opinion, analysis of the possible negative consequences of these
reforms, the development and implementation of compensatory mechanisms. It is also
mandatory to involve scientists, practitioners, employers, and representatives of public,
including trade unions, in the reform process. Especially when it is reforms that affect the
rights and freedoms of citizens in the field of providing them with livelihoods.
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