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Onxena Iropiena Pesnikora

Kageapa xpuminasvrozo npoyecy ma onepamusHo-posuykosoi AisabHocmi
Hayionanvnuii opuguunuii ynisepcumem imeni Apocaasa Myapozo
Ykpaina, Xapkis

ITOBEPHEHHA AKTHBIB, OJEPKAHUX BHACAIZOK
BUMHEHHA 3AOYHUHIB Y KPUMIHAABHOMY I1POBA :KEHHI:
MI:zKHAPOAHHWU JOCBIA I CYHACHHH CTAH

Anoranis. Kopynyis € 0ecmpyKmusHum sAeuujem, o CNPULUHIOE HebAaXCani HAcIiOKU 0
PO3BUMKY CYCRINbCMBA i depacasu 8 yinomy. Tomy y cmammi 00CAi0HCeHO meopemudti 0CHO-
8U | npakmuuni npoobiemu nosepHeHHs. aKmugie, 00epAHCAHUX YHACAIOOK GUUHEHMHS 310YUHIE
V KPUMIHATLHOMY NPOBAOJICEHHI, BUSHAYUEHO Menty, cvb €kmie peanizayii, 00 ’ekmu nouyKy
ma emanu 30iticHenHs maxoi disnvnocmi. Ilpoananizosano npogioHutl MiskcHapoOHUll 00C8io
Y cpepi noseprenHs akmugie, 00epIcanux YHACIiO0K UUHEHHA 3N0YUHIE Y KPUMIHANbHOMY
nposadacenni. Jocnioxnceno npasosuii cmamyc, Qyukyii i nosnosadcennsi Hayionanvnoeo
azenmemea Ykpainu 3 numans UAGIEHHs, POULYKY MA YNPAGLIHHA AKMUBAMU, 00EPAHCAHU-
MU 8I0 KOPYRYIUHUX MA THWUX 304UHIE K HOB8020 cy0O 'ekma maxoi disnvHocmi. Bcmanos-
JIeHO, WO 0151 NOBEPHEHHS AKMUBIE Y KPUMIHATbHOMY NPOBAOICEHHI He0OXIOHO npotimu n’sams
emanis.

Kuro4oBi ciioBa: Kopymiist, KpuMiHaJIbHE MTPABOTIOPYIIECHHS, YIPABIiHHS aKTUBaMH, (piHAHCO-
BUI 3JI0UUH.

Eaena Uroperna Pesnnxosa

Kageapa yroaosrozo npouecca u onepamusHo-posvickHoii gesmeabHocmu
Hauuonanvmwiii opuguueckuii ynusepcumem umenu Apocaasa Myapozo
Ykpauna, Xapoxos

BO3BPAT AKTHBOB, IOAYYEHHbIX B PE3YABTATE
COBEPHIEHHUA INPECTYIIAEHHUA B YTOAOBHOM ITPOU3BOACTBE:
COBPEMEHHOE COCTOAHHE U MEXKAYHAPOAHDbIN OIIbIT

Annoranus. Koppynyus asnsaemcsa 0eCmpyKmuHbIM s181€HUEM, YMO GbI3bIEAEH HEXCENAMEeNb-
Hble nociedcmaus Oisl pazeumus odwecmea u 2ocyoapemsa 6 yenom.Iloomomy 6 cmamoe uc-
C1e006anbl meopemuyeckue 0CHOBbL U NPAKmuieckue npodiemMvl 6036pama aKmueos, noiy-
YEHHBIX 8 pe3yNibmame CO8epuIeHUs NPECIyNIIeHUll 8 Y20T08HOM NPOU3EOOCHEe, HA38AHbL Yelb,
cyovexmbl peanuzayuil, 00bEKmMovl NOUCKA U IMANBL OCYWECMELEHUL MAKOU 0eamenbHOCHU.
Ipoananusuposan 6edyuyuil MeNCOYHApOOHbIU ONbIM 6 CHEpeso3spPaAmMa aKmueos, NOJYUEHHbIX
6 pe3yiibmame cogepuleHUs npecmyniienull @ y2oi08HoM npouzeoocmee. B pabome ucciedosan
npagosoli cmamyc, GyHkyuu u nonHomouus Hayuonanvnozo azenmemea Ykpaunul no onpocam
BbIABILEHUS, POZLICKA U YAPABGTEHUS AKMUBAMU, NOLYUEHHBIMU O KOPPYRYUOHHBIX U OPYeUX
npecmyniienull Kak H08020 cyOvbeKma maxou 0essmeibHoCmuy. YcmanoeieHo, 4mo 05 6036pa-
WeHUsl aKMUBOE 8 Y20JI06HOM NPOU3E00CMEE HEOOXOOUMO NPOUMU NAMb IMAN0E.
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RETURN OF ASSETS RECEIVED AFTER CRIMES
IN THE CRIMINAL PROCEEDINGS:CURRENT STATE
AND INTERNATIONAL EXPERIENCE

Abstract. Corruption is a destructive phenomenon, which causes undesirable consequences for
the development of society and the state as a whole. Therefore, the article investigates the theo-
retical foundations and practical problems of the return of assets obtained as a result of crimes
committed in criminal proceedings, defines the purpose, subjects of realization, search objects
and stages of such activity. Analyzed the leading international experience in this area of return
of assets obtained as a result of crimes committed in criminal proceedings. The legal status,
functions and powers of the National Agency of Ukraine for the detection, investigation and
management of assets derived from corruption and other crimes as a new subject of such activi-
ty are investigated. It has been established that five steps are required to return assets in crimi-
nal proceedings.

Key words: corruption, criminal offense, asset management, financial crime.

INTRODUCTION

Difficult living conditions in Ukraine, negative economic, political and social fac-
tors stipulate further corruption to spread and flourish. It can cause serious problems
as a destructive phenomenon for society and development of the state as a whole,
threaten their safety and economic well-being, democratic institutions and values,
instigate crime development [1], hinder efficient resources use and promote unde-
mocratic ways of power retention [2]. Therefore, corruption in Ukraine is considered
a major threat to its national security and interests [3].

Widespread corruption in Ukraine is confirmed by the international ratings and
national reports. So, the Corruption Perceptions Index (hereinafter — the CPI) of the
international organization Transparency International (hereinafter — the TI) confirms
that in 2017, Ukraine was ranked number 130 among 180 countries, obtaining
30 points out of 100. This is one point and one position higher than in 2016 [4]. If to
compare with CPI 2015, Ukraine was rankednumber 130 among 168 countries of the
world with 27 points [5]. The anti-corruption reform driven forward contributed to
Ukraine’s position improvement in the CPI, which, however, due to lack of effective
judicial system and attempts to limit independence of the new anti-corruption bodies,
did not allow Ukraine to overcome this 30-point barrier, called the “nation’s shame”.
Moreover, it appears that Ukraine’s position in the CPI is not sufficient for the coun-
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try where combating measures with corruption were declared as a major priority by
the government [6; 4].

At the same time, although the reports on the measures combating corruption in
Ukraine for 2013-2017 show more “optimistic” indicators, they also include some
evidence on the size of material losses, their compensation, and the cost of seized
items involved in criminal corruption, which, in the context of this research, constitute
certain theoretical and practical interest. In particular, the amount of material losses
caused by corruption actions during this period increased by 60% (from 268,869,404
to 16,329,452,182 hryvnias), although the amount of losses compensated decreased
by 8% (from 28,612,844 to 312,494,578 hryvnias). In the meantime, the value of the
property seized during the criminal proceedings increased by /8% (from 285,164,085
to 1,626,530,830 hryvnias), while the ratio of material losses caused by corruption
crimes to the value of the property seized showed a decrease in the value of the sec-
ond relative to the first by 85% ( from 95% to 10%) [7].

Imperfection of the criminal and criminal procedural legislation of Ukraine, no
effective mechanisms for the assets recovery derived as a result of criminal corruption
(hereinafter — the assets recovery), overload of the pre-trial investigation bodies, the
prosecutor’s office and the court with the criminal proceedings, use by the subjects of
such criminal activity complicated instruments and mechanisms, including interna-
tional ones, to conceal criminal assets, as well as no special knowledge of the entities
authorized to conduct criminal proceedings in the sphere resulted in such assets reco-
very to be a secondary issue in the criminal proceedingsfor a long time, and its imple-
mentation was accompanied by a number of law enforcement issues. So, until recently,
property detection and search obtained as a result of crime committed in no way gua-
ranteed for the subject of such crime to be deprived from its proceeds gained from such
property use. At the same time, in case of a total prohibition to conduct any transactions
with the property seized, the state did not have any sufficient mechanisms to manage
such property, and, consequently, means to preserve its value. Therefore, in the event
when the property seized lost its value, there was a violation both the interests of the
owner of such property, since he obtained a depreciated property, but also the state — the
criminal proceedings finished with the confiscation of depreciated property [8; 9]. This
has shifted dramatically with the anti-corruption reform driven forward in Ukraine,
during which the legal basis for the assets recovery underwent significant transforma-
tions caused by the Criminal Code of Ukraine (hereinafter — the CC) provisions update,
adoption of the Criminal Procedural Code of Ukraine (hereinafter — the CPC) and
certain special laws and regulationsadoption,which built the principle of such activities
and introduced procedural mechanisms for its implementation in Ukraine.

1. MATERIALS AND METHODS

Materials and methods of research were selected taking into account the specific
character of the purpose, tasks, object and subject of research. In the course of
research, a set of general scientific and special methods for scientific knowledge
L ]
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were used. So, the dialectical method contributed to research activities targeted at
assets recovery obtained in a criminal way in a criminal proceeding as a special
legal phenomenon of reality, as well as to study its legal framework and practical
aspects of its implementation. System, formal and logical approaches allowed to
investigate assets recovery process as a complex activity in terms of its integrity
and connectivity of its separate structural elements, clarification of its essence
and content. The comparative legal approach was used in the national and foreign
legislation analysis on the grounds and procedure regulation for the assets recovery
obtained as a result of crime in the criminal proceedings, systematization of the
leading international expertise in this area and separation of two institutional
models of the bodies functioning that conduct such activities. Using hermeneutic
approach, the legal content of the norms of law was clarified and defects of the
statutory regulation for the assets recovery obtained as a result of crime in the
criminal proceedings were identified. The modelling and abstraction approaches
allowed to elaborate proposals for amendments in the current laws of Ukraine. The
approaches indicated were applied in an integrated manner, which made it possible
to ensure comprehensiveness, completeness and objectivity of the scientific research
conducted and to formulate justified conclusions.

2. RESULTS AND DISCUSSION

2.1. Assets recovery as a special complex activity of state authorities

Obligatory component of the process bringing person to the criminal responsibility
includes assets recovery, since only in such condition during the pre-trial investigation
and judicial proceedings of certain categories of criminal offences, real CC (art. 1)
and criminal proceedings (art. 2 of CPC) tasks fulfilment was ensured. This is an
important component for the state activities in the field of combating the crime. On
the one hand, assets recovery is intended to minimize negative effects of crime, in
particular through the illegally acquired assets conversion into state income, and,
on the other hand, to make a preventive impact, since, in the event of its successful
implementation, the ultimate goal of crime — rapid unlawful enrichment — remains
inaccessible. Despite unconditional social significance of this activity aimed at assets
recovery, the latter has become widespread in Ukraine only from 2015, which,
compared with the practice of the European Union countries (hereinafter — the EU),
cannot be stated as positive experience.

The term “assets recovery obtained through the commissioning of crime” is new
for Ukraine and already traditional for EU Member States. This term became wide-
spread after Decision made by the Council of the European Union No. 2007/845/JHA
dated 06.12.2007 (hereinafter referred to as the “Decision of the CEU”), since it laid
a common approach for all EU countries to understand this category and the procedure
for its implementation. So, in accordance with the Decision of the CEU, assets recove-
ry obtained through the commissioning of crime shall mean the search for and detec-
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tion of income derived from commissioning of crime and other property related to the
criminal offences, which may be the subject to seizure or confiscation by the court
judgement during a criminal, or, if possible under the EU Member State legislation,
civil proceedings [10]. Instead, the Ukrainian legislation does not operate with this
notion at all, but includes such categories as: assets identification obtained through the
commissioning of corruption and other crimes; their search and management. In par-
ticular, according to the Law of Ukraine “About the National agency of Ukraine
concerning identification, search and asset management, received from corruption and
other crimes” No. 722 dd. 10.11.2015 (hereinafter — the Law No. 722) assets identifi-
cation is the activity targeted at establishing the existence of assets that may be seized
in a criminal proceeding, and their search — activity targeted at determining location
of such assets. Such assets management refers to the assets possession, use and / or
disposal, i.e. to ensure preservation of assets, seized in the criminal proceedings, and
their economic value or sale of such assets or their transfer to management, as well as
sale of assets confiscated in the criminal proceedings [11]. The terminology used in
the Decision of the CEU is appeared to be more attractive, since the notion “assets
recovery” is generic and covers assets identification, their search, and, in some cases,
their management. The “operational approach” and provisions of the criminal and
criminal procedural legislation of Ukraine make it possible to assert that the notions
proposed and their definitions do not provide a complete idea for assets recovery as a
relatively independent activity, since they do not cover all possible stages of its imple-
mentation, in particular, seizure and asset forfeiture. Taking into account only the
latter ones, assets recovery is operationally completed, and its goal is achieved.

Consequently, bringing a person to the criminal responsibility for committing
corruption and other crimes should include comprehensive activities aimed at assets
recovery (return), which has its own purpose, object, subjects for implementation,
and stages for implementation. So, the purpose of assets recovery is to minimize
negative effects of crime by converting the assets received into state income, as well
as preventive effect. The object of such activity is the assets obtained through the
commissioning of crime, namely: funds, property, property and other rights that may
be seized in a criminal proceeding or confiscated by court order in a criminal procee-
ding (art. 1 of the Law No. 722). Such assets shall meet requirements of par. 7 of part
6 of art. 100 of theCPC. Concerning the stages, it appears the assets recovery from
the beginning to the ultimate goal achievement by this activity can comprehensively
cover the following operations: detection, search, arrest, management and special
confiscation of assets.

2.2. Specific features of activities undertaken by the National agency of Ukraine
concerning identification, search and asset management, received from corruption
and other crimes

It shall be noted concerning the subjects of assets recovery that their range has

slightly increased in 2015. So, the obligation to take necessary measures in order to
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detect and search the property to be seized in criminal proceedings shall be attached
to investigator, the prosecutor who carries out it, in particular by requesting all
necessary information from the National agency of Ukraine concerning identifica-
tion, search and asset management, received from corruption and other crimes (here-
inafter — the ARMA), other state bodies and local self-government bodies, individu-
als and legal entities (art. 170 of the CPC) [12]. In addition, according to art. 92 of
the CPC the investigator or the prosecutor is obliged to prove the circumstances
provided for by art. 91 of the CPC, including those who confirm that funds, valu-
ables and other property subjecting to special confiscation and obtained as a result
of criminal offence and (or) are proceeds from such property. At the same time, asset
recovery is a complex activity and includes not only such assets detection and search,
but also their seizure (arrest), control and special confiscation. In particular, the deci-
sion on the property seizure in a criminal proceedings is entrusted to an investigating
judge or court (art. 170—175 of the CPC), but on a special confiscation to the court
(art. 96'-96% of CC, part 9—12 of art. 100 of the CPC). At the same time, part 6 and 7
of'art. 100 of the CPC provides for the possibility of assets transfer seized in a crimi-
nal proceedings for management or implementation by ARMA. Therefore, the sub-
jects of the assets recovery obtained as a result of crime in the criminal proceedings
shall be the investigator, prosecutor, investigating judge, court and ARMA officials.

ARMA is a national analogue of the bodies (institutions, agencies) that success-
fully operate for more than 10 years in the EU countries according to the Decision of
CEU. So, the Law No. 722 defines ARMA as a central executive body with a special
status that ensures state policy formation and implementation in the field of assets
detection and search that may be seized in a criminal proceedings and / or seized or
confiscated assets management in the criminal proceedings (art. 2). The ARMA func-
tions, among other things, include: measures on assets detection, search and evalua-
tion at the request of the investigator, detective, prosecutor or court (investigating
judge); activities arrangement related to assets evaluation, accounting and manage-
ment; the Unified State Register of Assets, which are subject to seizure in a criminal
proceedings, formation and maintenance; cooperation with bodies of foreign states,
which competence involves assets recovery by other competent authorities of foreign
states or relevant international organizations; explanations, methodological and con-
sulting assistance to investigators, detectives, prosecutors and judges, etc.In order to
implement these functions, ARMA is empowered: to demand and receive from the
state bodies and local self-government bodies information necessary for its duties
performance; to have access to the Uniform Register of Pre-trial Investigations, au-
tomated information and data directory systems, registers and data banks, the owner
(administrator) of which are the state bodies, local self-government bodies; to con-
clude interdepartmental international cooperation agreements with the foreign bodies,
whose competence involves assets recovery, etc. (articles 9—10 of the Law).

After law adoption regulating the ARMA activities as a whole, the issue of the
procedural mechanism implementation for this body’s activities in the criminal pro-
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ceedings was raised. To this end, by the Law No. 722 amendments were made to
articles 100 and 170 of the CPC, the analysis of which in the system with the provi-
sions of the Law No. 722 makes it possible to state that the ARMA interacts with the
pre-trial investigation bodies, the prosecutor’s office and the court in the following
areas: 1) at the request of the investigator, the prosecutor ARMA provides informa-
tion and takes measures to detect and search the assets that may be seized in a
criminal proceeding (par. 2 of part 1 of art. 170 CPC); 2) ARMA accepts assets seized
in criminal proceedings for management and sale (par. 7 of part 6 and 7 of art. 100
PDAs); 3) ARMA execute requests for international legal assistance, the purpose of
which is to detect and seize property, funds and valuables obtained as a result of
crime, as well as property owned by a suspect, accused or convicted person (art. 568
of the CPC). Additionally, this issue is also regulated by the Procedure for interaction
in considering the appeals of pre-trial investigation bodies, prosecutor’s office and
requests execution submitted by the foreign states regarding assets detection and
search dated 20.10.2017. The latter also refers to the areas of ARMA’s interaction
with the pre-trial investigation bodies and prosecutor’s office: 1) execution of ARMA’s
requests by pre-trial investigation bodies and prosecutor’s office on information pro-
vision necessary to provide a reply by this body to a request submitted by the foreign
state body authorized to perform functions of the asset recovery agency; 2) ARMA’s
information review by the pre-trial investigation bodies or prosecutor’s office regard-
ing the crime signs detected during the functions and powers of ARMA exercise
determined by law, and other issues related to ARMA powers exercise [13].

So, the legislator has taken decisive steps towards procedural settlement of ac-
tivities targeted at assets recovery obtained as a result of crime in a criminal proceed-
ing. At the same time, many issues in this area require clarifications or more detailed
legal settlement.

Firstly, one of the unsettled and debating issues remains the issue of an indepen-
dent procedural status of ARMA in a criminal proceeding. It appears that in settling
this issue it is necessary to base both on the specific features of the national model of
the criminal procedure and from the leading foreign experience in this field. For
example, in order to comply with the Decision of the CEU, which obliges the state
to establish National Central Contact Points for rapid assets detection obtained as a
result of criminal activities, the national asset recovery offices (“Asset Recovery Of-
fices”), in the EU countries, about 28 such offices are currently operating. Determina-
tion of direct model and mechanism of such offices activities remains at the discretion
of the states [14].

The analysis of the global practice conducted by the asset recovery bodies makes
it possible to state that there are currently two main institutional models of such bod-
ies. The first model is represented by law enforcement agencies, which, by virtue of
their status as a law enforcement agency, carry out activities for assets recovery. Thus,
depending on the law enforcement agencies system in the country, the function of
L ]
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assets recovery can be relied on the police (Republic of Austria, the Federal Repub-
lic of Germany, the Republic of Lithuania), Bureau of Investigation and its depart-
ments (Hungary, the Republic of Finland, the Kingdom of Sweden), the Office of the
Attorney General or a special state prosecutor for serious economic crimes (the Re-
public of Bulgaria, the Kingdom of Denmark, the Republic of Lithuania). For this
purpose, special units are established in the law enforcement body, for example, the
police (the Republic of Estonia — the Unit of Investigation Department, the Republic
of Latvia — the Department of Economic Police, the Republic of Poland — the Assets
Search Unit). Such bodies, as a rule, have the procedural status of a participant in the
criminal proceedings. At the same time, in some countries, such as the Republic of
Bulgaria, the Federal Republic of Germany, the Republic of Lithuania, the Kingdom
of Spain, the French Republic, the Kingdom of Sweden, the United Kingdom of Great
Britain and Northern Ireland, the obligations on assets recovery are imposed not only
on the law enforcement agencies, but also on the Units of the Ministries which role
is usually limited to information and coordination functions or international coop-
eration in this area [14]. Such Departments of Ministries, as a rule, play a coordination
and enforcement role with respect to law enforcement agencies. For example, in
Germany, the powers of assets recovery are simultaneously imposed on the police
and the Ministry of Justice, in particular by the Federal Office of Justice and the Fi-
nancial Intelligence Division at the Federal Criminal Police Department. So, the first
body is responsible for cooperation with the national and foreign asset recovery bod-
ies, and the second body is empowered to collect and analyse criminal financial intel-
ligence data, investigation of financial crimes, etc. [15]. Instead, the second model is
represented by independent specialized bodies dealing exceptionally with asset re-
covery (the Kingdom of Belgium, the Republic of Cyprus, the French Republic,
Romania, the Kingdom of the Netherlands, etc.). For example, according to art. 706—
159 of the CPC of the French Republic in this country, the Agency for assets manage-
ment and search subjecting to seizure or confiscation (accountable to the Ministry of
Justice and the Ministry of Budget) has been established and operate in this country.
Its main task is to manage property seized, confiscated or temporarily seized during
a criminal proceeding. The Agency can receive assistance and any information from
the individuals or legal entities, as well as provide information and assistance on as-
sets recovery obtained as a result of crime at the request of law enforcement bodies
and judicial authorities [16]. At the same time, in some cases, specialized agencies
may be empowered to investigate offences involving illegal assets acquisition. In the
Republic of Cyprus, in accordance with the Law “On Money Laundering and Terror-
ism Financing”, a Money Laundering Unit has been established, which involved
representatives of the Prosecutor-General, the Head of the Police and the Director of
the Customs Department [17]. Such persons have a status of participants in the
criminal proceedings and vested with investigative powers (equivalent to police of-
ficers) [18]. The powers of the Unit include: information collection, analysis and
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assessment concerning crimes related to money laundering obtained as a result of
crime, as well as relevant predicate offences and activities related to the terrorism
financing; investigation of the said crimes, investigative activities and application of
measures for ensuring criminal proceedings, etc. [17]. The model of specialized assets
recovery agencies is very popular today, which are subordinated or co-operate with
the Ministries (Romania, the French Republic). Their role in the criminal proceedings
is limited to information and answers to inquiries provision. Such agencies take part
in the international cooperation with the bodies set up under the Decision of the CEU,
as well as international asset recovery initiatives: The Stolen Asset Recovery Initia-
tive (StAR) and the Camden Asset Recovery InterAgency Network (CARIN) [14].

Moreover, both in the first and second models analysed, the substantive activity
of the respective bodies authorized to recover assets, depending on the operational
powers, may fundamentally differ: from the sole assets detection and search activities
(the Republic of Cyprus, the Republic of Ireland [19]) to their management (Romania,
the French Republic, the Netherlands).At the same time, it is important to emphasize
the different procedural status of such bodies in the criminal procedure of the EU
countries. So, law enforcement agencies are endowed with such status. Instead, in
the same countries where specially established independent agencies operate, the
issue is settled differently.

2.3. Analysis of ARMA functioning in Ukraine

European experience study in assets recovery bodies establishment and operation al-
lows to state that a mixed institutional model for bodies establishment and operation
authorized to recover assets obtained as a result of crime is implemented in Ukraine,
which, by its characteristics, represents a combination of the first and second Euro-
pean models investigated. First, in Ukraine, ARMA, which is an executive body with
a special status (obligatory feature of the second model), is established and operates
in Ukraine, and secondly, the responsibilities for assets detection and search in crimi-
nal proceedings are relied on the prosecution (obligatory feature of the first model),
and decision to seize such property and its special confiscation — on the investigating
judge and the court correspondingly. It appeared ARMA prototypes became relevant
agencies of the French Republic and Romania. At the same time, the specific fea-
tures of the national model of criminal justice in Ukraine, in our opinion, require to
provide ARMA with the procedural status of a participant in criminal proceedings
and formalise its powers in the CPC.

Secondly, some contradictions were found in legal regulation for certain issues
of assets recovery. So, in par. 7 of part 6 of art. 100 of the CPC it is stated that mate-
rial evidence to the value more than 200 subsistence wages for working age and
able-bodied persons, if possible without prejudice to criminal proceedings, shall be
transferred with the written consent of the owner, and in the absence thereof, by the
decision of the investigating judge, the ARMA court, for implementing measures
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managing them in order to ensure their preservation or preservation of their eco-
nomic value, and the material evidence referred to in par. 1 of part 6 of art.100 of the
CPC, of the same value — for their implementation taking into account the specific
features as provided for by the law. At the same time, in part 1 of art. 19 of the
Law No. 722 it is stipulates that ARMA shall manage the assets seized in the crimi-
nal proceedings, including as a means of provisional remedy — only in respect of the
claim brought in the interests of the state, imposing prohibition on the disposal and
/ or use of such assets, the amount or value of which equals or exceeds 200 subsistence
wages established on January 1 of a given year.

In accordance with the Law of Ukraine “On the subsistence minimum’” dated July
15, 1999, the subsistence minimum is a sufficiently large amount to ensure the normal
human body functioning, to preserve its health with a set of food, as well as a mini-
mum set of non-food products and minimum set of services required to satisfy basic
social and cultural needs of the individual [20]. So, the amount of the subsistence
minimum for the able-bodied persons for 2018 is set by the Law of Ukraine “On the
State Budget of Ukraine for 2018 No. 2246-VIII dated December 07, 2017 (herein-
after — the Law No. 2246) in amount of UAH 1,762 [21]. Instead, according to the
Law of Ukraine “On Labor Payment” dated March 24, 1995, the minimum wage is
a statutory wage amount for simple, unskilled labor, below which the payment for
the work done by the employee cannot be made on a monthly or hourly labor rate
basis [22 ]. According to sub-cl. 8 of cl. 1 of art. 40 of the Budget Code of Ukraine,
this indicator is determined in the law on the State Budget of Ukraine for the relevant
year [23] and, according to the Law No. 2246, amounts to UAH 3,723 from January 1,
2018.

So, part 1 of art. 19 of the Law No. 722 conflicts with provisions of par. 7 of part
6 of art. 100 of the CPC, in particular, in determining the value of the assets seized
that may be transferred to management or to ARMA for sale in the criminal procee-
dings. With a view to part 3 of art. 9 of the CPC, where it is indicated, that in the
course of a criminal proceeding, the law conflicting the CPC cannot be applied, norms
of part 1 of art. 19 of the Law No. 722 should not be applied when resolving the issue
of the property seized in the criminal proceedings transfer for management or for sale
by ARMA.

Thirdly, provisions of articles 1 and 22 of the Law No. 722 do not comply with
provisions of parts 6 and 7 of art. 100 of the CPC, in particular concerning correlation
between the notions “management” and “sale” of the property seized in the criminal
proceedings, as well as features to which such property should correspond for the
possibility of its sale. So, with regard to the first notion, it shall be noted that in CPC
management and sale of material evidence (part 6 of art. 100 of the CPC) are inde-
pendent operations. Instead, in art. 22 of the Law No. 722 movable and immovable
property, securities, property and other rights management covers both such assets
transfer to management and their sale. With regard to the second one, it is worth
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noting that according to par. 7 of part 6 of art. 100 of the CPC, material evidence that
does not contain traces of criminal offence were excluded, in the form of objects,
large batches of goods, storage of which due to cumbersome or for other reasons is
impossible without unnecessary difficulties or expenses for special conditions of
storage correlated with their value, as well as material evidence in the form of goods
or products which are subject to rapid spoilage to the value more than 200 subsistence
wages for able-bodied persons shall be transferred with the written consent of their
owner, and in the absence thereof, by the decision of the investigating judge, ARMA
court for their sale taking into account specific features as defined by law. At the same
time, in parts 4 and 5 of art. 22 of the Law No. 722 it is stipulated that, among other
things, the property, the costs of special management conditions of which are cor-
related with its value, as well as property that is rapidly losing its value shall be sold
[24; 11]. Consequently, a special rule of the Law No. 722 extends the list of features
for the property seized, which makes it possible to be sold by ARMA. This allows to
state inconsistency of art. 22 of the Law No. 722 with provisions of par. 7 of part 6
of art. 100 of the CPC, and, therefore, in this part the norm of a special law cannot
be applied in solving the issue of the possibility to sell such property.

Fourthly, in the practice of law enforcement ambiguous situation occurred regard-
ing the type of petition with which the investigator, in consultation with the prosecu-
tor, or the prosecutor shall address the investigating judge of a local court, within the
limits of territorial jurisdiction of which pre-trial investigation is carried out, or to the
court during the trial in the order of parts 6 and 7 of art.100 of the CPC. So, the
analysis of judicial practice makes it possible to state that the prosecution party usu-
ally addresses petitions raising the issue on: (a) property seizure; (b) determination of
the procedure for material evidence storage by determining the procedure for execut-
ing a ruling on the property seizure; (c) property transfer to management, which has
been seized in a criminal proceeding. In most cases, the investigator, in consultation
with the prosecutor, or the prosecutor acted on the following algorithm: a) appealed
to the investigating judge or the court with a petition for property seizure in the order
as prescribed by art. 170-175 of the CPC; (b) received decision on such petition sat-
isfaction; (c) appealed to the investigating judge or the court with a petition to deter-
mine the procedure for material evidence storage by determining the procedure for
executing a ruling on property seizure or a petition property transfer to management
seized in a criminal proceeding [25; 26]. At the same time, in some cases, the prosecu-
tion appealed with a petition to seize property in a criminal proceeding, in which it
requested to determine the procedure for the material evidence storage [25].

Indeed, in the CPC, the legislator does not specify requirements for a petition
with which the prosecution party should appeal to the investigating court or the court
in order to transfer seized property to management or sale by ARMA. In part 7 of art.
100 of the CPC it is stated that (a) in cases provided for in par. 7 of part 6 of this
article, the investigator, in consultation with the prosecutor, or the prosecutor shall
L ]
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appeal to the investigator of a local court with the “relevant petition” within the ter-
ritorial jurisdiction of which a pre-trial investigation is conducted, or to the court
during litigation proceeding which is (b) considered in accordance with art. 171-173
of the CPC.

The systematic interpretation of the CPC provisions convinces that the issue
settlement concerning property seizure in the criminal proceedings and such prop-
erty transfer to management or sale by ARMA (parts 6, 7 of art. 100 of the CPC and
art. 170—175 of the CPC), on the one hand, are interconnected and complementary,
and on the other hand, relatively independent criminal procedural operations. So, the
seizure of property in the criminal proceeding is always preceded by material evidence
transfer to management or sale by ARMA, as indicated in par. 7 of art. 6 of art. 100
of the CPC. At the same time, the legal basis for the seized property transfer to man-
agement or sale by ARMA, as defined in par. 7 of part 6 of art. 100 of the CPC, is
not always represented by a decision taken by the investigating judge or the court,
because in cases where the owner of such property provides written consent to these
actions, it can be transferred to ARMA without the latter. Taking this into account,
it seems that in par. 7 of part 6 and, 7 of art. 100 of the CPC it can be the issue of an
independent form of petition — a petition for the property seized transfer to manage-
ment or sale by ARMA. In this context, the decision of the Supreme Court (herein-
after — the SC) No. 760/16341/17 is quite interesting. So, while investigating the
arguments of cassational appeal, the SC, among other things, stated that the reference
to the lack of powers by the investigating judge to consider a “petition for determin-
ing the procedure for material evidence storage by defining the procedure for execut-
ing a ruling on property seizure”, conflicts with the legislation. Referring to part 6 of
art. 100 of the CPC, the SC stated that the court of appeals, having established that
the decision taken by the investigating judge on determining the procedure for mate-
rial evidence storage by defining the procedure for executing a ruling on property
seizure, is not subject to appeal, and refusing to enforce proceedings under the appeal,
acted in accordance with requirements of the criminal procedural law [27]. This, in
the aspect of the legal position, formulated in the SC Ruling dated October 12, 2017
[28], convinces that by taking the same decision on the consequences of a petition
for determining the procedure for material evidence storage by defining the procedure
for executing a ruling on property seizure, the investigating judge acted within the
limits of its authority as defined by the CPC. In fact, the same conclusion was made
by the SC in the above decision. In particular, referring to parts 6 and 7 of art. 100
of'the CPC, the SC directly stated that both a “petition determining the procedure for
material evidence storage by defining the procedure for executing a ruling on prop-
erty seizure”, and a “decision of the investigating judge on determining the procedure
for material evidence storage by defining the procedure for executing a ruling on
property seizure” as provided for by the regulations of the current CPC, therefore,
the first service document was legally considered by the investigating judge, and the
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second, in accordance with part 1 of art.309 of the CPC, shall not subject to appeal
during pre-trial investigation [27].

At the same time, some doubts raise the titles of these service documents. So, if
the prosecution, having received the decision of the investigating judge or court to
satisfy a petition to seize property, additionally appeals to the investigating judge or
the court with a petition as provided for in part 7 of art. 100 of the CPC it appears
that such an appeal shall be conducted by filing a petition for seized property (mate-
rial evidence) transfer to management or sale by ARMA. In this case, the title of the
petition and the corresponding ruling will be such that correspond to their content.

At the same time, it should be stressed that the responsibility to determine the
procedure for ruling execution on the property seizure, including by determining the
procedure for material evidence storage, in accordance with cl. 5 of part 5 of art. 173
of the CCP shall be imposed on the investigating judge or the court which, in case of
petition satisfaction to seize the property, is obliged to determine in its decision the
procedure for such ruling execution, indicating the way of information provision to
the interested persons. For this purpose, the investigating judge or the court shall
determine the concrete actions that shall be taken to execute its ruling on the prop-
erty seizure [29, p. 353] and indicate the institution or official responsible for [30, p.
418]. Therefore, the practice of such issue settlement concerning material evidence
transfer to management or sale by ARMA, as specified in par. 7 of part 6 of art. 100
the CPC, when considering a petition on such property seizure (cl. 5 of part 5 of art.
173 of the CPC) in the criminal proceedings is also lawful.

Fifthly, the adherence to principles in settling the issue on the type of petition
with which the investigator, in consultation with the prosecutor, or the prosecutor
shall appeal to the investigating judge or the court in order to transfer property to
management or sale by ARMA is connected with the following discussion issues — the
possibility of appeals, issued by the results of such petitions review, decisions of the
investigating judges or the courts.So, the analysis of the judicial practice makes it
possible to state that following the results of petitions consideration, the investigating
judge or the court shall resolve on following types of rulings: (a) property seizure;
(b) determination of the procedure for material evidence storage by determining the
procedure for executing a ruling on the property seizure; (c) property transfer to
management, which has been seized in a criminal proceeding [31; 32].

In part 3 of art. 392 of the CPC it is stated that the investigating judge’s rulings
may be appealed in cases as stipulated by the CPC. In particular, such cases are
listed in part 1 of art. 309 of the CCP, according to which the ruling of the investigat-
ing judge on the property seizure or its refusal may be appealed during the pre-trial
investigation. At the same time, claims against the other rulings of the investigating
judge are not subject to appeal, and objections against them may be filed during the
preliminary procedure in court (part 3 of art. 309 of the CPC). Consequently, accor-
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ding to the general rule, the list of the investigating judge’s rulings, which may be
appealed in the appeal procedure as provided for in cl. 303 of the CPC, is exhaustive.

Formal interpretation of provisions specified in cl. 9 of part 1 of art. 309 of the
CPC suggests that among all above types of rulings issued by the investigating judge
only ruling on property seizure, in which the issue on property transfer to management
or sale by ARMA is directly settled, may be appealed against in an appeal procedure
during the pre-trial investigation. At the same time, the content of this regulation
convinces that, indicating the possibility of appeal during the pre-trial investigation
in an appeal procedure the investigating judge’s decision on the property seizure or
refusal in it, the legislator meant the operation of property seizure. However, if the
ruling issued by the investigating judge on the property seizure immediately settled
the issue of such property transfer to management or sale by ARMA, it appears that
the latter, guided by cl. 9 of part 1 of art. 309 of the CPC, cannot be appealed, except
as in the form of appealing against property seizure or refusal to it [33].

Concerning the possibility to appeal the ruling on determination of the procedure
for material evidence storage by determining the procedure for executing a ruling on
the property seizure, SC provided its opinion (case no. 757/53393/17). So, the deci-
sion taken by the investigating judge of Pechersk District court in Kyiv upheld the
motion of the senior investigator for especially important cases of the Chief Military
Prosecutor’s Office of the General Prosecutor’s Office on determination of the pro-
cedure for material evidence storage by determining the procedure for executing a
ruling on the property seizure. The court of appeal in Kyiv, guided by part 4 of art.
399 of the CPC, refused to enforce proceedings on appeal by the representative of a
legal entity under the said ruling of the investigating judge. By disagreeing with such
a decision, the person appealed to the SC with a cassation appeal, in which it re-
quested to cancel the ruling and appoint a new trial in the court of appeal. Having
reviewed the cassation appeal and attached copies of court decisions, the panel of
judges of the Supreme Court refused to enforce the cassation proceeding, referring
to the fact that the ruling issued by the investigating judge, which according to art. 100,
170-173 of the CPC the procedure for the material evidence storage was determined,
by their transfer to ARMA, in accordance with art. 309, 392 of the CPC, is not subject
to appeal [34]. A similar position was expressed in the decision of the Supreme
Council dated January 15, 2018 (case number 760/16341/17) [27].

The situation with impossibility to appeal the ruling of the investigating judge or
the court on the property transfer to management or sale seized in the criminal proceed-
ings resulted in the owners of such property to apply with administrative claims to
ARMA. The administrative courts generally refuse to enforce proceedings with such
claims, referring to cl. 1 of part 1 of art. 170 of APC of Ukraine, since such claims are
not subject to consideration in the administrative jurisdiction procedure [35; 36; 37].

So, an analysis of the law enforcement practice concerning the possibility to ap-
peal the decision of the investigating judge on property transfer seized in the criminal
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proceeding to management or sale by ARMA convinces that the latter currently re-
quires an additional legal settlement. In particular, it appears that in part 1 of art. 309
of the CPC it shall be provided clause 9! as follows: “the ruling of the investigating
judge on property transfer to management or sale by ARMA”.

Sixthly, the issues raise the circumstances to be proved by the prosecution party
when considering the petition under par. 7 of part 6 of art. 100 of the CPC before the
investigating judge or court. The general conclusion for law enforcement practice
makes it possible to state that the investigator or the prosecutor shall provide its evi-
dence of the following circumstances: 1) property correspondence transferred to
management by ARMA to the signs of material evidence, as defined in art. 98 of the
CPC [38]; 2) transfer of such material evidence to the management by ARMA will
not prejudice the criminal proceedings tasks [25; 26]; 3) the cost of objects transferred
to the management by ARMA is more than 200 subsistence wages for able-bodied
persons; 4) the owner of the property refuses to consent to its transfer to the ARMA
management; 5) the property seized requires special management measures targeted
at its preservation or preservation from its economic value reduction as a result the
owner continues to possess the property [38; 39].

CONCLUSIONS

Criminal prosecution of the person for committing corruption and other crimes should
include comprehensive activities targeted at assets recovery obtained as a result of
crime, since only under such condition it can be guaranteed the real tasks fulfilment
set by the Criminal Code (art. 1) and criminal proceedings (art. 2 of the CPC) during
the pre-trial investigation and judicial proceedings for criminal offences.The purpose
of such activity is to minimize the negative effects of crime by converting illegal
assets obtained into the income of state, as well as preventive influence, and the ob-
ject will be assets obtained as a result of crime, namely: funds, property, property and
other rights that may be seized in a criminal proceeding or confiscated by court order
in a criminal proceeding. Such assets shall meet requirements of par. 7 of part 6 of
art. 100 of the CPC.

Assets recovery in the criminal proceedings, from the date of its commencement
to the ultimate goal of such activities, covers the following operations in substance:
detection, search, arrest, management and special confiscation of assets. The subjects
of such activities in the criminal proceedings shall be investigator, prosecutor, inves-
tigating judge, court and officials of ARMA.

The analysis of law enforcement practice in the field of assets recovery allows
setting a number of problematic issues that, in general terms, are reduced to the fol-
lowing: 1) gaps in the CCP in terms of legal regulation of the for property seized in
the criminal proceedings transfer to management or sale by ARMA; 2) non-comp-
liance of the provisions of the Law No. 722 with the norms of parts 6 and 7 of art.100
of the CPC.
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