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VK 347.27 FO. Xoouxo, xaHgUaaT OPUANYHNAX HAYK,
acUCTeHT KadeZpyu LUBiIbHOro Ipasa
Ne 1 HanionanbHoro yHiBepcurery «fOpu-
Iu4Ha akafeMisa YKkpainu imeni fpocnasa
Mypporo»

IIpuHIMIN «€TUHOTO 00’ €EKTa»
Ta «E€AVHOI OPUIMIHOIL JOTi»
Y BiTHOCHHAX illOT€KM 3eMeTbHX JiIAHOK

VY cTaTTi aBTOPOM PO3IIISIA0THCSI IUTAHHS 3aCTOCYBAHHS IPUHIIUIIB €M~
HOTO 00’€KTa» 1 «€AMHOT IOPUINIHOT A0JI» NPU 3MIHCHCHH] 1IITOTEKH 3€MEIIbHUX
ninsiHok. [IpoaHanizoBaHo yKpaiHChbKe 3aKOHOJIABCTBO, HAYKOBI JTOCIIIKEHHSI,
3po0JicH] TPYHTOBHI BUCHOBKH, SIKi MAOTh SIK TCOPETHYHE, TAK 1 MPAKTHYHE 3HA-
YEHHSI [I[0/I0 3a3HAYEHOTO MUTAHHS.

Kniouogi cnosa: inoteka, 3eMenbHa AUISIHKA, IMOTEKA 3eMEIbHUX TIISHOK.

O0’exToM IMOTEKU MOXKe OyTH HE JIMIIIE BIACHE 3eMeJbHA JISHKA, a i
3eMeJIbHA AISTHKA, «00TSHKEeHa» PO3TaIllOBAaHUM Ha Hill IHIIMM HEPYXOMUM
MaiHOM, 30Kpema, OyIiBJISIMHU, CHOPYAaMHU TOLLO.

MerToto 11i€i CTaTTi € TOCIIHKEHHS TUTaHHS 3aCTOCYBaHHS MTPUHIINIIIB
«EMHOTO 00’ €KTa» Ta «EIUHOI IOPUIUIHOI JIOT1» Y BIIHOCHHAX IMOTEKH
3eMENbHUX IUISTHOK Ha 3acagaxX HayKoBOi OOTPYHTOBAHOCTI Ta TMPAKTHIHOT
JOLIBHOCTI.

VY crarti 181 LIK Vkpainu [1] Ta cT. 1 3akony Ykpainu «IIpo imoTexy»
[2] mpu BU3HAYCHHI MOHITTS HEPYXOMOT pedl BKa3yeThesl Ha (Hi3UUHUN
3B’s130K Oy/iBil (COPY/AH) i3 3eMIICt0, IPOTE HIYOTO HE 3a3HAYAETHCS PO
IOpUANYHUH 3B’ 5130K. 3aKOHOJABeIlb HE Ha/Ia€ KOJHOTO IOPUINYHOTO 3HA-
YCHHS «IOPUANYHOTO 3B’ SI3KY» 3€MEJIbHOI TUISHKUA Ta PO3TAlIOBAHOTO Ha
Hill 00’ €KTa.

H. ®imep Bkazye Ha 1Ba HaNpsIMH, SKUMH MOYKHA CKOPHCTATHUCS MIPH
peryioBaHHI HUBLIEHO-IIPABOBOIO 0OOPOTY 3eMeNbHOI JUISIHKY Ta Oy/iBemnb
(criopyn), po3ramoBaHux Ha Hill. [lepimii: moroauTHCs 3 iCHYBaHHSAM Ipa-
Ba BJIACHOCTI Ha JIBa OKPeMHX 00’ €KTH, sIKi (PAKTHYHO pa3oM YTBOPIOIOThH
(DYHKIIIOHATTBHY €JIHICTB («EIMHOT FOPUINIHOT J0JTi» 3eMENBbHOI AUISTHKHY Ta
00’€KTa, PO3TAIIOBAHOTO HA Hil). [pyruii HampsaM momsrae B ToMy, 00
3’€IHATH 3eMeJIbHY IIISHKY Ta 00’ €KTH, pO3TAIlIOBaHI Ha Hil, TepeMileH-
HS SIKUX € HEMOXKJIIMBUM 0O€3 1X 3HEIIHCHHS Ta 3MIHM iX MpHU3HAYCHHS 1,
YTBOPIOIOUH iX (PyHKLIOHATBHY €JJHICTh, Y IPAaBOBOMY CEHC1 PO3IIISIATH SIK
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OZIMH €TMHUHN 00’ €KT, BIITHOCHO SIKOT0 MOKe OyTH BCTAHOBJICHO TIJIbKH OJTHE
MPaBo BJACHOCTI (TOOTO He OyTH 00’€KTOM PI3HUX IpaB) (KEAUHOTO
00’€KTay» 3eMeNbHOI AUITHKY Ta 00’ €KTa, pO3TaIllloBaHOTO HA Hil) 3, c. 73].

3 omsiy Ha BHIIEBUKIIAJAEHE IS ITOTEYHHUX MPABOBIIHOCUH Oyi0
0 MpaBUIIBHUM Y PO3BUTKY HAIIOHATIBHOTO 3aKOHO/IABCTBA ITPUETHATUCS JIO
JPYTOTO HANpsiMy — €IUHOT0 00’€KTa, OCKUIBKU 3eMeIbHa JiJSHKA Ta
00’€KTH, PO3TAIIIOBaHI Ha Hil, IEPEMIIICHHS IKUX € HEMOXKIUBUM, Oe3 TX
3HEIIHEHHS Ta 3MiHU iX IpU3HauYeHHS, € (PakTUIHO (B (PI3UIHOMY CEHCI)
CKJIaJIOBUMH YaCTHHAMU OfHi€i Hepyxomoi peui. Kpim Toro, came ¢hizmuni
BJIACTUBOCTI 00’ €KTa (3B 130K Oy/1iBEIb (CIIOpy) i3 3eMJICHO) TOBUHHI Op-
MyBaTH iX IPAaBOBUH PeXXNM, a HE HaBITaKH.

[Ipo HEoOXigHICTh MOOYIOBH 3aKOHOAABCTBA HA MPHUHIIHIT «EIMHOTO
00’ekTay, 30kpema, Harojolrye i K. [. CkiioBchbKHii, 3a3Ha4ar0uH, 110
3 IPAaKTUYHOI TOYKHU 30pY iCHYBaHHS JIBOX HE3AJIEKHHUX OJHMH Bill OHOTO
BJIACHHUKIB Ha OJHY HEMOAIIBHY HEPYXOMICTh MOXKE OyTH JIOTYCTUMHUM
JIUIIE IO TOTO Yacy, MOKH I IpaBa BIACHOCTI MepeOyBatoTh Y CILITIOMY,
(hiKTHBHOMY CTaHi, M030aBJIeHI TPaBOMOYHOCTI PO3IMOPSKEHHS, TOOTO
JIOTIOKH 3a00pOHeHU 000pOoT HepyXoMocTi [4, c. 499]. 3emust izuyHO
0e3 Oy[iBIi, CIIOPYH MOXE iICHYBAaTH CaMOCTIIHO, MPOTE ySIBUTU CaMO-
cTifiHe (YHKI[IOHYBaHHS CIIOPYIH, OymiBIl y BiApHBI BiJ 3eMeIbHOT Ji-
JISTHKYA HEMOXJIMBO. Hemae Joriku B TOMY, IO CKJIQA0BI YACTHHH OJHI€T
pedi, sKi (i3MYHO Ta MEXaHIYHO B3a€MOIOB’s3aHI MK CO00I0, MOXYTh
Bi/IYy’KyBaTHCs OKpEeMO, TOOTO (pakTUIHO HA iICHYIOUHA (DI3UYHO €THHUN
00’€KT HEPYXOMOCTI OJIHI€I0 0c000I0 HaOyBaeThCs JBa mpasa. Lle cyme-
PEUYHTH OJTHOMY 3 TOJIOBHUX ITPUHITHITIB PEYOBOTO MPaBa «OJIHA Pid — OJHE
nmpaBo». MaiiHOBI mpaBa Ha OyAiBIIO, CIIOPYAY MOBUHHI 3alie)KaTH Bill
HaAsSIBHOCTI MalfHOBHX IpaB Ha 3eMeNbHY AUISHKY, Ha SIKii po3TamioBaHi
OymiBist, criopyna. IIpu pi3sHOPIIHOCTI peIOBHUX MIpaB Ha 3€MENbHY JiISH-
Ky Ta OyIiBJII0, CHOPY/AY Ha Hill, TOBHOBaYKEHHS BIaCHHMKA 3€MEIbHOI JIi-
JSTHKHM CTal0Th «Iapajli3oBaHUMMU», a caMa 3eMejbHa JIJITHKa BTpadae
3HAYCHHSA SK 00’ €KT MUBIIBHOTO 000poTy. Lle mo3HagaeThesl, y CBOIO
4epry, Ha piBHI «3a0e3nedyBabHOrO e(heKTy» IMOTeKH SIK crocoly 3a0e3-
MeYeHHS! BUKOHAHHS 3000B’ I3aHHS.

CnpaBemmBo 3a3Hadae €. B. MakcuMoBa, 1o YMHHE 3aKOHOIaBCTBO
po3mIAgae 3eMebHI TUISTHKY Ta OyaiBii, 3 0XHOro OOKY, SIK CaMOCTIilHI
00’€eKTH, 10 00EPTAIOTHCS HE3aJIEKHO OJMH BiJl OMHOTO 1 MOXKYTh MaTH
Pi3HI IPaBOB1 PEKUMH, a 3 IPYTOT0 — K (PI3UTHO Ta IOPUINIHO OB’ A3aHi
MiX cO0OI0 BUIM HEPYXOMOro MaiiHa [5, c. 34].
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Amnani3 nonoxens crareit 6, 16 3akony Ykpainu «llpo imoteky» Ta
4. 1 ct. 120 3emensHoro koxekcy Yipainu (3K Ykpainu) [6] gae Bci mia-
CTaBM TOBOPUTH IIPO T€, 1110 HAL[IOHAJIBHE 3aKOHOIABCTBO YKpaiHU PO3BU-
BAETHCS y HANMpPsIMI BU3HAHHS MPHHLUITY «EIUHOT IOPHIUYHOI 107i». Bu-
XOJISTYH 3 EKOHOMIYHHX Ta MTPABOBUX peaii, SKi ICHYIOTh y HaIlliil AeprkaBi,
peaizawist IPUHIHKILY «€IUHOT FOPUIMYHOT I0MI1» Y PO3BUTKY 3aKOHOJABCTBA
LIO/I0 HEPYXOMHX PedeH, 30KpeMa 1 B iMOTeYHUX MPaBOBITHOCHHAX, € J10-
CTaTHBO BHUIIPABIAHOI0. YTIM HOTO 3MIHCHCHHS MTOBUHHO CTaTH IIEBHUM
MIEPEXiTHAM €TaroM y peatizallii IpPUHIHITY «EIUHOTO 00’ EKTay.

€ neBHI npobiuemMu Ha HIISIXY OPMYyBaHHS UBITBHOTO 00OPOTY He-
PYXOMOCTI, 30KpeMa iOTEKH 3a MPUHITAIIOM «€IUHOTO 00’ ekTay. [lo-mieprre,
3Ha4YHa KUIbKICTH OyaiBesb, COpy. mepedyBae y BIacHOCTI oci0, AKi He
€ BIIACHUKAaMH 3eMeJIbHUX AUTIHOK. [1o-1pyre, 4ncienHa KibKicTh OyliBelb
Ta CIOPY/ HAJIEKUTH 0c00aM, 110 HE MalOTh HAJIEKHUM YNHOM O(hOPMIICHUX
peyoBux abo 3000B’s3aJIbHUX MPAB HA 3eMEJIbHI AIISTHKH, JI€ PO3TAIIOBaH1
00’extH. [To-Tpere, nesiki 00’€KTH po3TaIIOBaHi HA 3eMENbHUX JIIJISTHKAX,
sIKi 0OMeskeH1 B 000poTi abo B3araji BIITydeHi 3 000pOTY, TOIIIO.

VY cBOIO Yepry, cinij] BiA3HAYNTH, 110 HETAaTUBHUM HACII1IKOM IPUHLIUITY
«ENUHOT FOPUUYHOT JIOMTI», SKUM MIIUI0 HAIlliOHAJIbHE 3aKOHOAABCTBO,
€ BCTAHOBJICHHS «0aaHcy iHTepeciB» Ta MpaB Ha 00’ €KTH 5K Y 3MiCHEHH]
MPaBOBOTO PETYNIOBaHHS y BKazaHii cepi, Tak i MPaKTUIHOTO 3aCTOCY-
BaHHS HOPM, OCKIJIBKM MU 3iIITOBXYEMOCS 3 KOJNI31€I0 MPaB BIACHUKA 3€-
MEJIBHOI AUISTHKH Ta BIACHUKA 00’ €KTa, PO3TALLIOBAHOTO HA OCTaHHIH.

SIkuo netanbpHO MpoaHami3yBatH cT. 6 3akoHy Ykpainu «lIpo imotexy»,
TO MOKHA TIOOAYHTH, K y YAHHOMY 3aKOHOAABCTBI peasizy€eThCs IPUHIINTL
«€AMHOT I0pUANYHOI 1oJi». Tak, SKIIO B iMOTEKy MepeaaeThes 3eMellbHa
JiNsiHKA, Ha SIKIA po3TamoBaHi OyniBii (CHOPYAH), IO HAJNEXKATh IMOTEKO-
JIaBITIO Ha TIpaBi BIACHOCTI, Taka 3eMeJIbHA JUISHKA MMiIsITae mepenadi
B iMOTEKy pa3oM i3 OymiBiIsMH (CTIOpyJamMu), Ha SIKii BOHHU PO3TAIllOBaHi.
I HaBmakw, AKIIO B iMOTEKY MepearoThes OyAiBii (Cropyan), po3TanioBaHi
Ha 3eMeNbHIN AUISHIII, SIKI HaJIeXKaTh iMOTEKOJaBITIO Ha TIPaBi BIACHOCTI, TO
inoTeni miasiraroTs OyaiBii (CIOPyAN) Pa3oM i3 3eMEeNbHOIO JUISTHKOIO.

SIKIIO 5K CTOPOHM YKJIaJU JOTOBIp IMOTEKH 1 HOTO MpEeIMETOM Mepe/-
Oauwmm, HAPUKIIAM, OyaiBIIIO (CrIopymy) 0e3 3eMeNbHOI MIITHKH, Ha SKii
BOHA PO3TAILOBaHa, TO B JAHOMY pa3i CJIiJl pO3yMiTH, BUXOASYH 3 TIOJIOKEHb
HOPMH HaBEJICHOTO BHUIIIE 3aKOHY, IO iMOTeKa Ha ITI0 3eMEINTbHY JUISTHKY BCe
OJTHO TIOMIHMPIOETHCSI. HoTapiyc He MOBMHEH MOCBIAYYBATH JIHIIE ITOTEKY
Oyaisii (criopynu). Kpim toro, peectpartisi 00Ts)KESHHS iOTEKOIO B peecTpi
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MOBHHHA OyTH sIK Ha OyHiBIIO (CHIOPYAY), TaK i HA 3eMEJbHY AUISHKY, Ha
SIKil po3TamoBaHa ocTaHHs. [Jisi HEYXHIBHOTO JIOTPUMAaHHS [[LOTO 3aKO-
HOJIaBUOTO TMOJIOXKEHHS Ha MPaKTHIIl JOUIIFHIM Oyio 0, mo0 imoTeyHi J10-
TOBOPH, B SIKUX HE JOTPUMAHO BUMOT €IHOCTI IMOTEKU 3€MEIIbHOT JUITHKU
Ta OymiBenb (Cropynd), po3TalllOBaHUX Ha HI €JUHUM BJIIACHUKOM, TakKi
JIOTOBOPY BU3HABAIHCS HIKYEMHUMHU.

[Hakie 3aKoOHOJaBeLb PErYJIIOE BITHOCHHH, B SIKMX BIIACHUKHU 3€MEJIb-
HOI TUITHKY Ta OymiBIIi (CIIOPYAH) € pi3HUMHU.

SIK1I10 B IMOTEKY MepeacThes 3eMellbHa JIUTSTHKA, sTKa HaJISKUTh BIIACHU-
Ky Oy/1iBIi (CIIOpY/TH) Ha TPaBi OPSH/IH, TO B Pa3i 3BEPHEHHS CTSTHEHHS HOBHI
BJIACHHK 3€MEJIBHOT TIJITHKY 3000B’ I3aHUI HallaTH BIACHHUKY OyIiBIIi (CTIO-
PYIH) TaKi )X YMOBH KOPUCTYBaHHS 3eMEJIbHOIO AUISHKOIO. | BiamosinHo,
HaBIIAKH, SKIIO B IMOTEKY MePeAacThCst OyIiBiIs, pO3TallloBaHa Ha 3eMeITbHIN
TUJISTHITI, TT10 TIepeOyBae y BIIacHUKa OyiBIIi B OPSH/II, Y pa3i 3BEpHEHHS CTSIT-
HEHHSI HOBHI BIacCHUK OyniBii HaOyBae mpaB 1 000B’SI3KiB iMOTEKoIaBLs 32
MPaBOYMHOM, SIKAM BCTAHOBJICHO YMOBHU OPEHJIU i€l 3eMeIbHOT JiISIHKH.
Y TakoMy BHTIAJIKy CITiJ] IOTOMTHUCS 3 IOCTaHOBOIO BHIIIOTO TOCIIONapChKO-
ro cyny Ykpainu Bix 25.06.2008 Ne 18/244, B sikiii cyq 3a3Ha4MB, IO IPU
nepeiayi B inoTeky Oy/iBiIi (COpy/In) BiIOBIIHA 3eMeJIbHA JAUISIHKA, Ha SKil
PO3TaIIOBaHU TIPEIMET ITOTEKH, TTIEPEIAETHCSA B IMTOTEKY JIUIIIE Y pasi, sIKIIOo
BOHA HAJIC)KUTh 1MOTEKOJABIIIO HA MPaBi BIACHOCTI. SIKIIO kK 151 3eMeTbHA
TUTSTHKA HAJISKATH 1HITH 0c001 Ta Oy/a mepenana imoTeKOIaBIio0 B OPEHITY
(KopuCTyBaHHSA), BKa3aHa 3eMeJIbHA JIUITHKA B iMOTEKY HE MepeIaeThCs.
VY naHoMy BUMNAJKY iMOTEKa MOIIMPIOETHCS Ha 3eMENbHY IUISTHKY B YaCTHHI
3axHCTY MPaB HOBOTO BIIACHHKA MpeaMeTa inmoTeku (Oy/iBii, CIIopyan) Moa0
opeHH (KOPUCTYBAaHHS) IIEF0 3eMENBHOO JUISTHKOO [7].

ToOTO «aBTOMAaTHYHO» Ha MPAaBO OPEHAM 3eMEJIbHOI JIUISTHKY MPH 1M10-
Temi OymiBII IMTOTEKa HE TOMHUPIOETHCS. [3 BHIIEBUKIIAIEHOTO MOXKHA 3PO-
OWTH BHCHOBOK, IIIO IpH inoremi (i3uIHO €IUHOTO 00’ €KTa (3eMeNbHOT
JUITHKY Ta OyniBii (cropynau), po3TamoBaHol Ha Il 3eMeNbHIN JUITHI
1 HeB1I'€MHO TIOB’s13aHOT 3 HEI0) BiOYBAETHCS HOTO KIOPUIUTHE PO3IIETI-
JISHHSI», 110 HE BIJNOBIfae (Pi3UIHUM BIIACTUBOCTSM BKa3aHOTO 00’ €KTa.

V 3aK0HI BU3HAYAETHCA [MUTAHHS 1IIOTEKH JINIIE 3€MEIbHUX AIISTHOK
1 po3TamoBaHUX Ha HUX OymiBens (criopyn) (cTarti 6, 16 3akoHy YKpainm
«IIpo imoreky»). BogHouac Ha mpakTHIli BAHUKAIOTh CUTYAIlil, KOJIU B iMo-
TEKy TepellacThCs 3eMeNbHa JUITHKA, Ha SKid JIMIIe Mi3HIIe BIaCHUK PO3-
MMoYMHAaE OyIiBHUIITBO ITEBHOTO 00’ ekTa. Lle muTanHs B3arasi He BpETyabo-
BaHO 3aKOHO/ABCTBOM. TOMY PO3IIISIHEMO BKa3aHy CUTYALilo.
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VY manomy pasi ciiz 3’siICyBaTH TakKi MATaHHS:

1) Uu Mae mpaBo imoTekoIaBelb 3BOIUTH Ha TEepeaaHiil B iMOTEKy 3e-
MeJbHIN JTUISHI OyAiBii (criopyan) 6e3 3roH imoTeKoAepKaTes?

2) o cnig BBaXkaTu MOYaTKOM OyIiBHHUIITBA 00’ €kTa (Mioro 4acosa,
mpaBoBa Ta (pakTUyHa CTOPOHA)?

3) Uu mommproeTbcs aBTOMAaTHYHO 1IMOTeKa Ha OyliBii (cropyan), o
3BOJIATHCS?

1. Bignosigao mo 1. 1 4. 3 ct. 9 3akony Ykpainu «IIpo imoteky» imo-
TEKOJIaBeIlb Ma€ MPABO BUKJIIOYHO 32 3TOJU IMOTEKOAEPIKATENS 3BOIUTH
OyniBii (cropyau), po3TalioBaHi Ha 3eMENbHIN MUISHII, IO MepeaaHa
B imoTeky. OTxe, A1 TOTO MO0 po3IMoYaTH OyIiBHHUIITBO, iMTOTEKOIABEIh
MOBMHEH OTPUMATH 3rojly ioTekoaepxkareist. Taka 3roga Moxe OyTH nepea-
OadeHa B caMOMY IIOTEYHOMY JIOTOBOPI. SIKIIO Takol BKa3iBKU B JOTOBOPI
HEMae€, CTOPOHNU MOXYTh Y TIOAANBIIOMY JOTIOBHUTH IMMOTEYHUI JOTOBIp
BiJIMTOBITHOO YMOBOIO.

JloriuHo mocTae MUTaHHS: SKi MOXKYTh OyTH NMPAaBOBI HACHIIKH JIs
ITOTEKOAABIIS, SKIO BiH PO3MOYHE OYIIBHUIITBO HA TIEpENaHill B iMOTEKY
3eMenbHIl OUIaHLi 0e3 3roam inotexkonepxkareins? [Ipuyomy He mae 3Ha-
YeHHs, 11e Oyae camounHHe OyaiBHUITBO (cT. 376 LIK Ykpainu) a6o Oymis-
HUIITBO, K€ 3[IHCHIOETHCS BiJIMOBIIHO /10 3aKOHY (OTpHUMaHi BCi J03BOJIH
Ha Oy/IiIBHUIITBO BiJIIIOBIHO JIO MiCTOOY/IIBHOTO 3aKOHOJIABCTBA, € HAJICIKHO
odopmIieHa Ta MOTO/PKEHA 3 BiNOBIIHUMH OpraHaMHU IIPOEKTHA JOKYMEH-
Tallisl TOIIO).

BBakaro, 1110 €IMHUM TIPABOBUM HACIIIKOM TaKoTo OyJliBHUIITBA Oyjie
HaJIaHHS 1MIOTEKOJIEPKATEIIO0 PaBa BUMAraTtu JJOCTPOKOBOI'O BHKOHAHHS
OCHOBHOT0 3000B’s13aHHSI, 3a0€3[1€YEHOI0 1IOTEKOIO BiAIIOBIIHOI 3€MEIHHOT
JUISTHKH.

2. ITouarox OymiBHuUIITBA. [logaTkoMm OymiBHHUIITBA Ma€ OyTH Yac, MiCIIs
YKIIJIeHHS JOTOBOPY IMOTeKH. SIKIo OyMiBHUIITBO Oyi0 poO3MoYaTo A0
MOMEHTY YKIIaJICHHsI JJOTOBOPY TPO iMOTEKY, TO B IIbOMY Pa3i 3aCTOCOBY-
FOTBCSI TIOJIOXKEHHS YacTHH 4, 5 ¢T. 6 Ta cT. 16 3akony Ykpainu «IIpo imo-
TEKY», OCKUIbKHU 3acTOCyBaHHs cTratedl 6 Ta 16 3akony Ykpainu «Ilpo
IMOTEKY» € MOXKJIMBUM JIMIIEC B TOMY BUIAJIKY, IKIIO 00’€KT OyIiBHHUIITBA
Ha MOMEHT YKJIaJICHHS JOTOBOPY imoTeku Bxke icHye. KpiMm Toro, BKazaHi
HopMmu 3akoHy Ykpainu «IIpo imoreky» mependauaroTb aBTOMaTu4He MO-
LIMPEHHS IPABOBOTO PEKUMY OTEKH 00’ €KTa OyAiBHUIITBA HA 3€MEIbHY
TUISHKY 1 HaBIIaKW, TPABOBUH PEKUM IMOTEKN 3eMETbHOI TIISTHKH TTOIIH-
pIOeThCst Ha 00’ €KT OyJiBHHULITBA.
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[Touarok OyaiBHUITBA, OKPIM YaCOBUX PAMOK, XapaKTEPU3YETHCS TAKOK
(aKTHYHUM Ta IOPUANIHUM acriekToM. KOpHIMYHNM aclieKToM € HasBHICTh:
a) MpaBa BJIACHOCTI Ha 3eMeIIbHY AUISHKY, a00 MpaBo OPeHIH, 10 JO3BOJISE
OynyBaru; 0) BCiX JI03BOJIIB Ha OYJIBHUIITBO Ta IHIIUX JOKYMEHTIB, Kl
HEeOoOXiHI /T OyIiBHUIITBA 00 €KTIB HEPYXOMOCTI BiJIOBIIHO 70 MIiCTO-
OyiBHOTO 3aKOHOIaBCTBA. DAKTUUHUM aCIICKTOM Oy/Ie HasIBHICTh (haKTHY-
HOTO To4aTKy Oy/miBHHIITBA 00’ €KkTa, TOOTO 30ymoBaHa xoda 6 yacTuHa Oy-
IiBTI (CTIOpYIN), HAMPUKIIAL 3aKIageHo (yHIaMEHT, TOIIO.

3. IlommupeHHst iMOTeKW Ha OYIiBIIIO, 0 3BOANUTHCA. Buxomsdau 3 ana-
J1i3y HOPM YUHHOTO 3aKOHOAAaBCTBA, MOJKHA JIIATH TAKOTO BUCHOBKY. SIKIIIO
Ha 3eMeJIbHIN IUISTHIII, SKa IepejaHa B iMoTeKy, TOYNHAETHCS Oy/TiBHUIITBO,
TO Ha OynMHOK (OyIiBIIFO, IHITY KaliTaIbHY CITOPYIY) MA€ IMOMIAPIOBATHACS
PEeXHUM 3eMeTbHOI AUISHKH, Y TOMY YHCII iOTeKa.

[eii BUCHOBOK MOKHA MOSICHUTH TaK.

[Mo-riepiire, 10 3akiHueHHs OyMiBHUIITBA 00’ €EKT BBAKAETHCSI 00’ €KTOM
He3aBepIIeHoro OymiBHHUIITBA. BinmoBigHo 10 1. 6 cT. 6 Ta cT. 16 3aKoHy
VYxpainu «[Ipo inoTeky» 00’ €KT He3aBEpLUICHOTO OyAIBHUIITBA MIEPEAAETHCS
B iMOTEKY pa3oM i3 3eMeNbHOI0 TUISTHKOIO, Ha SIKii BiH pO3TallOBaHUH.
ToOTo 3aKOHOIABEIH MTOB’SA3YE ITOTEKY 00’ €KTa HE3aBEPIICHOTO OY/IiBHU-
LITBA 3aBKIM 3 IMMOTEKOIO 3€MEILHOT TIISHKY, Ha K1 OCTaHHII 3BOAUTHCS.

[To-nmpyre, MOMMPEHHS IMTOTEKH Pa30M 13 3eMJICt0 1 Ha OyiBIi (CIIOpY/IH)
ITOBHOIO MIpOIO BiJIMOBI/Ia€ MPUHITUITY «EAMHOTO 00’ €KTay.

[To-TpeTe, 11e € EKOHOMIYHO TOIIIBFHUM, OCKUTBKH 301IBINy€E 00CITH
«3a0e31meTyBaTbHOT MacHy» IMOTEKH TSl OCHOBHOTO 3000B’ I3aHHS Ta MOX-
JIUBOCTEN MIO/IO0 PO3BUTKY OYiBHHUIITBA.

[To-ueTBepTe, SKIIO MPOBECTH aHAJIOTIIO IMOTEKH OymiBIi (CIIOPYIH),
110 3BOAMTHCS Ha BXKE TIepe/IaHii B ITOTEKy 3eMeIbHIl AUISHII, 3 HAOYTTAM
IpaBa BIACHOCTI Ha Oy/iBIIi (CITOPYIN), 1110 OYAYIOTHCS BIIACHUKOM 3€MEITb-
HO1 ninsHkH (4. 2 ct. 375 LK Ykpainu), To MOKHA JIIATH TAKOTO BUCHOBKY.
SIK110 3aKOHONABEIb YBOAUTH MIPABHJIIO, 32 SIKUM BIACHHUK 3€MEJIBbHOT Mi-
JISTHKY HaOyBae MpaBo BIACHOCTI Ha 3Be/ICHI HUM Oy/IiBIi (CIIOpyun) Ta iHIe
HEpyXoMe MaifHO, TO YOMY He TIOBUHHA MOILIUPIOBATUCS iMOTeKa Ha Oy/IiBIi
(criopyam), 110 OyAyIOThCS Ha 3eMeNbHIH AISHIIL, sIKa BXKe repedyBac B i1o-
temi? Beakaro, 1110 MOXe.

Otixe, iMOTEKa Ma€ MOIMMPIOBATHCS Ha Oy/IiBII (CIIOPYAH), SIKi OYIYIOTh-
csl Ha TIepe/aHiil B iMOTeKy 3eMelbHIN AistHIi. [IpudyoMy Take momupeHHs
ITOBHUHHO BiZI0yBaTHCS «aBTOMATHIHOM.

Y BUMAAKy KOJIA IMTOTEKOACPIKATENb TO3BOJISIE TIPH YKIIAJACHHI 1TTOTEY-
HOTO JIOTOBOPY 1MOTEKOIaBII0 OYIIBHUIITBO, B MOJAIBIIOMY iMOTeKa Oyjie
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MOIIMPIOBATHCS Ha OyAiBmi (copyau), mio OyIyroThes Ha 3eMeNbHIl Mi-
JISTHITL, sIKa 3HaXOIUThCs B inoTeti. [Jist 3aro0iranHs Oyib-sIKuM podiiemMam
CTOPOHU MafOTh BU3HAYUTH B JIOTOBOPI IIEBHI MOMEHTH:

1) BijioMOCTi, 0 T03BOJISIOTH 1/ICHTH(IKYBATH 3eMEIbHY JTUISIHKY (Ka-
JacTpoBHiA HOMEp (000B’SI3KOBO), IITLOBE MPU3HAYCHHSI 36MEIIBHOT TIJISTH-
KH Ta, SIK JIOJIaTOK JIO JOTOBOPY, KaaCTPOBUH ILIaH PO3TAITyBaHHS 3eMEb-
HOT JIISTHKH);

2) BiIOMOCTI, III0 TO3BOJISAIOTH 1eHTU(IKYBaTH 00’ €KT, 1m0 Oyme Oymy-
BaTHCs (IPOSKTHA IOKYMEHTAIIisI TOIIO);

3) BiZIOMOCTI IIPO JIO3BOJIM BIAMOBITHUX YIIOBHOBa)KEHUX OPTaHiB Ha
3MilCHeHHS Oy/IiBHHIITBA.

BaxnuBo 3BepHYTH yBary Ha 3akpiruieHy B 4. 6 cT. 6 3akoHy YKpainu
«IIpo inmoreky» CynepewinBy HOPMY, 110 00’ €KTU HE3aBEPIICHOTO Oy1iB-
HHUIITBA, PO3TAIIOBAHI Ha MepeaHiil B iOTEKy 3eMeIbHIH MIISHIN, BBaXKa-
FOTBCS IIPEIMETOM ITTOTEKH, HE3aJIEKHO BiJ] TOTO, XTO € BIIACHHUKOM 00’ €KTa
He3aBeplieHoro OyaiBHUIITBA. Bra3aHa HOpMa CynepeduTh CTarTsiM 5, 6
i 16 3akony Ykpainu «IIpo imorexy».

Tak, sSIKIIO YSBUTH CUTYAIlil0, 32 KO BIIACHUK 3€MEJIbHOI JUISTHKH,
nepeanoi B iMoTeKy, Hajae ii B opeH 1y Juis OyliBHUAIITBA iHIIH 0c001, TO
BHUXOJHTB, 1[0 00’ €KT Oy/IIBHUIITBA BiAIOBITHO A0 1. 6 CT. 6 3aKoHY YKpa-
iHu «[Ipo imoTeKy», BIACHUKOM SIKOTO € OPEHJAp 3eMEIbHOT JUISHKH,
nepenanoi B iMOTEKy iHIIOK 0CO00I0, TAKOK aBTOMAaTUYHO CTa€ Mpe/l-
MeroM inoteku. [loctae muranHs: yomMy 00’ €KT OyiBHUIITBA, BIACHUKOM
SIKOTO € 0c00a, sika OJAHOTO CTOCYHKY HE Mae€ JI0 mepeaadi B iMOTeKy
3eMeNbHOI JUISTHKH, TOBUHEH OyTH OOTSKEHHH IMOTeKor0? Y maHoMy pasi
HE MOJKHA TIONIUPIOBATH MPABOBHIA PEXKHUM IMOTEKH 3€MENbHOI AIISTHKA
Ha 00’€eKT, 1110 OyIyeThCs Ha IiM 3eMelNbHIN nuisHi. Jlumie y pasi 3Bep-
HEHHS CTATHEHHS Ha NEpe/laHy B IMOTEKYy 3€MENbHY AINTHKY HOBUM
BIIACHUKOM 3€MEeJIbHOI JIIISTHKY TTOBHUHHI OyTH 3a0e31e4eHi BIaCHUKY
00’exTa OyMiBHHUIITBA TaKi )X YMOBHU OPEH/IU 36MEJIbHOT JIJITHKHU, SKi Ha-
JaBaJIMCs HOMY IMMOTEKOAABIIEM 3€MEeNbHOI NUISHKH. ToMy BBa)Kkaro 3a
HeoOXigHe, BUXOASUM 13 3a3HaY€HOr0, HOpMY 4. 6 cT. 6 3akoHy YKpaiHu
«IIpo imoTeky» ciiji BUKIIOYHUTH.

Taxum 9MHOM, MOYKHA 3a3HAYNTH, 10 YHHHE 3aKOHOIABCTBO YKpaiHU
y chepi inoTeKH 3eMeTbHUX JUISTHOK MOTPEOYe MOJANBIIOr0 BJJOCKOHAJICH-
Hsl, a caMe BUOOPY KOHIENTya IbHOT MOJIEN, 3a SKOIO 115 chepa imoTeuHnx
MpaBOBiTHOCHH Oyne po3BuBarucs. HalOinbpIn BUTIpaBAaHOIO € MO,
1oOy/10BaHa Ha MPUHIIHIT «ETUHOTO 00’ €KTay.
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Xoapbiko 0. IIpuHIMIIBI «eAUHOTO 00BEKTA» U «eJMHOH IOPUAUYECKOH
cyIb0bI» B OTHOLIEHUSIX UTOTEKHU 3eMeJIbHbIX YUYACTKOB

B crarbe aBTOpOM paccMaTpUBAFOTCS BOTIPOCHI IPHMEHEHUS IPUHIIATIOB «EITH-
HOTO 00BEKTa» U «eIUHON IOPUANICCKOHN CyIbOBD) IPU OCYIIECTBICHIH UIIOTCKH
3eMeJIbHUX Y9acTKOB. [IpoaHann3upoBaHo yKpanHCKOE 3aKOHOIATEIECTBO, HAyY-
HBIEC UCCIIEIOBAHMSI, C/IEIAHbI OCHOBATENbHBIE BBIBOJIBI, KOTOPHIE UMEIOT KaK TEO-
peTuvecKoe, TaK ¥ MPaKTUYECKOE 3HaU€HHE OTHOCUTENLHO YKa3aHHOTO BOIIPOCa.

Knrwuesvle cnosa: nnotexa, 3eMeNbHbIM yUaCTOK, UTIOTEKA 36MEJIbHBIX YYaCTKOB.

Khodyko Y. The principles of «integral legal object» and «single legal fate»
in land plot mortgage

In the article the author examines a question of «integral legal object» and
«single legal fate» principles in land plot mortgage. The Ukrainian legislation,
historical and foreign experience analyse in relation to the outlined question. Pro-
posed introduction of amendments to existing legislation.

Keywords: mortgage, land plot, land plot mortgage.
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