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Ipuna Anapiisaa JikoBcbKa

Kagedpa uusirviiozo npasa wopuduutozo Paxyrvmenty
Kuiscoxui nHayionaroHui yrisepcumem imeri Tapaca Ilesuerxa
Kuis, Yxpaina

CYYUACHI IIIAXOAN MIZDKHAPOAHOT O ITPMBATHOI'O
ITIPABA TA KOAI3IMIHI HOPMU AOT'OBOPIB ITPO ITPABOBY
AOIIOMOTIY Y HNBIAbHUX CITPABAX

AHoTtauiss. Yacmuna 0ocoeopie npo npasogy oonomozy mixc Yxpainowo ma iHwumu
oeparcasamu micmums Koniziuni Hopmu. Ti 3 HUX, WO BU3HAYUAIOMb NPABO 3ACMOCOB8YBAHE
00 00208IpHUX 30008 ’A3aHb, CIMEUHUX MA CHNAOKOBUX GIOHOCUH € MAKUMU, WO He
8I0N06I0AOMb CY4acHUM Ni0X00am USHAYEHHs Npasd, 3ACMOCO8)8AHO20 00 32A0AHUX
epyn 6i0OHocuH. Memoto cmammi € po3Kpumms BiOMIHHOCMEU MidC KOJNIZIUHUM
Pe2yn08aHHAM NPUBATNHUX BIOHOCUH } 002080pAX NPO NPABOBY 00NOMO2Y Midc YKpainoo
ma oeaxumu kpainamu €C ma cyuacuumu nioxooamu 00 KONi3IUHO20 pe2yIo68aAH s MAKUX
BIOHOCUH ) THUUUX 0JHCEPEeNax MINCHAPOOHO20 NPUBAMHO20 NPA8d, NOSACHEHHs MOo20, K
cnio  upiulysamu KO3l Midc 002080pamu Npo Npagogy O0O0NOMO2Y mMd [HUMUMU
MIJICHAPOOHUMU ~ 002080PAMU,  OKDECJIeHHsI OCHOBHUX HANPAMKI@ YOOCKOHALEHHS
KOMIBIUHUX HOPM Y 002080pax Npo npasosy oonomocy. Memooamu oocniodxcenns 6ynu
NOPIBHANbHUL, OiaIeKMUdYHUllL ma @QOpMAIbHO-T02IYHUL, AKI 00360IUNU  BUABUMU
npoodaeMu KOMI3IUHO20 pe2ylto8ants y 002080pax NpPo npasogy 0onomozy, ma 3pooumu
BUCHOBKU 011 iX YCYHeHHs. Bukopucmanmus 3a3uaueHux memoois 003601UN0 3 ACY8AMU, U0
OJIsl pe2yio8anHss 00208IPHUX 30008 S3aHb 3A BI0CYMHOCMI 200U CMOpPIH Npo 6udip
3ACcmMoco8ysano2o npasa Havuyacmiuie UKOPUCMOBYEMbCs npus 'saska lex loci contractus.
locoeip mixc Ykpainow i Pymynielo ne nepeodauae modiciusocmi eubopy npasa 0o
00208IipHUX 30008 ’A3aHb. J]02060pU NPO Npasogy 00NoMo2y IMREPAMUEHO BUHAUAIOMb
npaeo, 3acmocogyeane MAUHOBUX GIOHOCUH NoOpyicocs. Bowu euxopucmosyroms
oyanicmuyHull nioxio 00 GU3HAYEHHS NPasd, 3ACMOCO8YBAHO20 00 CHAOK)BAHHS.
Bcemanoeneno, wo koukypenyisa nopm yiei Konsenyii ma nopmamu 002060pie npo npagogy
oonomozy midic Yrpainoro ma Ioavwero i Yxpainowo ma Ecmoniero mae supiutysamucs Ha
Kopucmb 1 aazvkoro Koneenyii. 3anpononoeano eHecmu sminu 00 002080pié NPO NPABO8Y
oonomozy yknadeHumu mixc Yrpainorw ma Jepocasamu-Ynenamu €C: Konizitini Hopmu,
Wo 8U3HAYAIOMb NPABO, 3ACMOCO8YBAHE 00 O0208IPHUX, CIMEUHUX | CHAOKOBUX 8IOHOCUH
BUKIIACMU Y HOBIU pe0aKyii, BUKOPUCTNABUIL Y AKOCMI MOOeT KONI3IUHI HOpMU 8ION0GIOHUX
peenamenmig €C.

KurouoBi cioBa: xomiziliHe peryioBaHHS, JOTOBIpHI BiAHOCHHH, ['aa3bka KOHBEHLif,
3aroBifgay, CaaKoBl BIIHOCHHU.
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CASES

Abstract. Part of the legal aid treaties between Ukraine and other states contains rules
concerning conflict of laws. Where those that determine the law applicable to contractual
obligations, family, and hereditary relations are not in line with current approaches to
determining the law applicable to the specified groups of relations. The purpose of the
paper is to uncover the differences between the regulation of conflict of laws in private
relations in the legal aid treaties between Ukraine and some EU countries and the modern
approaches to the regulation of conflict of laws in such relations, contained in other
sources of private international law; an explanation of how to solve conflicts between legal
aid treaties and other international treaties; outlining the main areas of improvement of
rules concerning conflict of laws in legal aid treaties. The methods of the study were
comparative, dialectical, and Aristotelian, which allowed to identify the problems of
regulation of conflict of law in legal aid treaties and to draw conclusions for their
elimination. Application of these methods allowed to find out that lex loci contractus is
most often used to regulate contractual obligations in the absence of an agreement of the
parties on the choice of applicable law. The agreement between Ukraine and Romania
does not provide for the choice of the law for contractual obligations. Legal aid treaties
imperatively determine the law applicable to the property relations of the spouses. They
apply a dualistic approach to determining the right to inherit. It has been established that
competition between the rules of this Convention and the rules of legal aid treaties between
Ukraine and Poland and Ukraine and Estonia should be decided in favour of the Hague
Convention. It is proposed to amend the legal aid treaties concluded between Ukraine and
the EU Member States: the rules concerning conflict of laws, which define the law
applicable to contractual, family, and hereditary relations should be revised using the
relevant EU regulations as a model.

Keywords: regulation of the conflict of laws, contractual relations, Hague Convention,
testator, hereditary relations.

INTRODUCTION

Legal aid treaties contain several rules important for international private law (hereinafter
referred to as IPL), including rules concerning conflict of laws. Ukraine has concluded
such agreements with many countries, including the following Member States: the
Republic of Poland, the Republic of Bulgaria, Romania, the Estonian Republic, the
Republic of Lithuania, the Republic of Latvia, the Czech Republic, Hungary, the Hellenic
Republic, the Republic of Cyprus. Furthermore, according to the Ministry of Justice of
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Ukraine, by virtue of the Law "On Legal Succession"! , the treaties concluded by the
former USSR continue operating: the Convention between the USSR and the Italian
Republic on Legal Aid, the Treaty between the USSR and the Finnish Republic on Legal
Aid (as to this Treaty, legal succession of Ukraine was executed via exchange of notes),
the Agreement between the USSR and the Federal People's Republic of Yugoslavia on
Legal Aid?. However, the Ministry of Foreign and European Affairs of the Republic of
Croatia does not mention this treaty among the treaties in force between it and Ukraine®.

Legal aid treaties as a source of IPL were investigated by individual scholars. In
particular, the place of legal aid treaties among other sources of IPL was analysed by A.S.
Dovhert [1]; regulation of conflict of laws of certain types of private relations in legal aid
treaties — by V.S. Khachatrian [2]; issues of the international civil process in such treaties
— H.A. Tsirat [3]; issues of inheritance in legal aid treaties — O.0. Karmaza [4], M.O.
Mykhailiv [5]. At the same time, the conformity of the regulation of conflict of laws in the
legal aid treaties to modern approaches of international private law in Ukraine was not
analysed. Resoluton of conflict of laws between legal aid treaties and other agreements
have not been resolved, nor has the specificity of interpreting such treaties been analysed.

Therefore, the purpose of this paper is to identify the differences between the
regulation of conflict of laws in private relations in the legal aid treaties between Ukraine
and some EU countries and the modern approaches to the regulation of conflict of laws in
such relations in IPL; to explain how to solve conflict of laws between legal aid treaties
and other international treaties; to outline the main areas of improvement of rules
concerning conflict of laws in legal aid treaties.

1. MATERIALS AND METHODS

To achieve the purpose of the study, the following methods of scientific knowledge were
used: comparative, dialectical, Aristotelian. In particular, the comparative method was
used to identify the essence of regulation of conflict of laws in legal aid treaties and current
IPL sources, and allowed to identify differences in approaches to regulation of conflict of
laws in these instruments. Thus, most legal aid treaties were found to use lex loci
contractus to determine the law applicable to the contractual relations in the absence of an
agreement between the parties as to the choice of applicable law; for real estate agreements,
which are subject to lex rei sitae connecting factor. Modern IPL sources use other points
of contact: the law of the country with which the contract is most closely connected; the
law of the country where the party performing the contract has its habitual place of
residence; fixed points of contact, which do not include lex loci contractus. The
comparative method revealed differences in the regulation of conflict of laws in relations
concerning marriage property. It was found that, unlike current IPL sources, some legal
aid treaties forbid spouses to choose the law to be applicable to property relations between

! Law of Ukraine “On Legal Succession” (1991, October). Retrieved from
https://zakon.rada.gov.ua/laws/show/1543-12.

2 Legal basis in the field of legal relations in civil and criminal cases. Retrieved from
https://minjust.gov.ua/m/str_9385.

3List of international treaties and international acts concluded between the Republic of Croatia and Ukraine.
Retrieved from http://www.mvep.hr/en/foreign-politics/bilateral-relations/overview-by-
country/ukraine,144.html.
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them. The use of this method made it possible to identify the distinctive features of
regulation of conflict of laws in hereditary relations: thus, legal aid treaties apply the
dualistic approach to regulation of conflict of laws in hereditary relations, while the most
recent source of IPL, which contains rules concerning conflict of laws applicable to
hereditary relations, applies monistic approach. The comparative method revealed
differences in legal aid treaties and current IPL sources as to the regulation of conflict of
laws concerning the form of testaments. In particular, it was established that, compared to
current IPL sources, legal aid treaties offer fewer alternatives to determining the law that
can govern the form of a testament. Furthermore, the comparative method allowed to
identify the place of legal aid treaties among the sources of law of EU and Ukraine, which
contain rules concerning conflict of laws, and to identify the commonality in approaches
to this issue: legal aid treaties concluded between Ukraine and a particular EU Member
State take precedence over both national legislation of Ukraine and EU regulations
containing rules concerning conflict of laws.

The dialectical method was used to find out the extent to which the rules concerning
conflict of laws, contained in legal aid treaties, conform to the needs of modern life. It
revealed the obsolescence and inconvenience of lex loci contractus connecting factor. The
use of the dialectical method allowed to conclude that depriving the spouses of the
opportunity to choose the law applicable to property relations between them does not meet
modern requirements, and in some cases conduces legal uncertainty. The dialectical
method helped to identify the difficulties caused by the application of a dualistic approach
to the regulation of conflict of laws in hereditary relations in the modern world and to
identify issues arising from its application. The dialectical method allowed to identify the
inconsistency of the regulation of conflict of laws concerning the form of testament in the
legal aid treaties, particularly with regard to the favour testamenti principle, which is one
of the key principles in modern IPL. The discrepancy, in particular, is that legal aid treaties
concluded between Ukraine and the EU Member States provide less opportunity to
implement this principle than is required in modern life.

The Aristotelian method was used to develop proposals for resolving conflicts
between the rules of legal aid treaties and those of other international treaties. In particular,
this method allowed to establish that competition between provisions of the Hague
Convention on conflict of laws, which concern the form of testaments and the rules of legal
aid treaties between Ukraine and Poland, and Ukraine and Estonia should be decided in
favour of the Hague Convention.

2. RESULTS AND DISCUSSION

2.1 Common features of regulation of conflict of laws in legal aid treaties between Ukraine
and individual countries

First, it should be noted that all legal aid treaties between Ukraine and other countries can
be classified into 3 groups. The first group includes treaties that do not contain rules
concerning conflict of laws!. The second group includes treaties containing rules

! Treaty between Ukraine and the Republic of Hungary on Legal Aid in Civil Affairs. (2001, August).
Retrieved from https://zakon.rada.gov.ua/laws/show/348_026; Treaty between Ukraine and the Hellenic
Republic on Legal Aid in Civil Affairs. (2002, July). Retrieved from
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concerning conflict of laws relating only to hereditary relations and the form of the
testament!. The third group consists of treaties that have rules concerning conflict of laws
that determine the law applicable to a wide range of relations: contractual, non-contractual,
family, hereditary, restrictions, and deprivation of legal capacity 2.

Analysis of the rules concerning conflict of laws in legal aid treaties suggests that
the approaches they use to determine the law applicable to contractual obligations, family,
and hereditary relations are archaic and do not correspond to modern tendencies in the
regulation of specified groups of relations.

For example, most legal aid treaties, to determine the law applicable to the regulation
of contractual relations, the parties of which did not agree on the law applicable to the
contract, establish lex loci contractus connecting factor, except contracts for real estate,
regulated according to lex rei sitae®.

Meanwhile, the inconvenience of using such a connecting factor as lex loci
contractus is generally recognized. It is explained by the fact that different legal systems
have different approaches to determining the place of conclusion of the contract (in some
countries — the place of sending the bill of acceptance, in others — the place of receiving
the bill of acceptance). Furthermore, situations often occur where the contract is not in any
way related to the state of the place of its conclusion. It is for this reason that modern IPL
sources do not use this connecting factor to determine the law applicable to contractual
relations.

For example, the Law of Ukraine “On International Private Law” (hereinafter
referred to as LoU “On IPL”) provides that in the absence of a choice of law to the
agreement, contractual relations shall be governed by the law of the state with which the
treaty is most closely connected (Art. 44 of the LoU “On IPL”). This right is determined
by analysing the terms and conditions, the essence of the transaction or the totality of the
circumstances of the case (Art. 32, Part 3 of the LoU “On IPL”). If the analysis of these
factors does not allow to determine the law applicable to the contractual relations, it shall
be defined as the law of the state "where the party responsible for performance, which is
crucial for the content of the transaction, has its place of residence or location™ (Art. 32,
Part 3 of the LoU "On IPL"). Article 44, Part 1 of the LoU “On IPL” defines such a party
for 23 agreements. Article 44, Part 2 of the LoU “On IPL” offers a specific mechanism for
determining the law that has the closest connection to the agreement for certain types of

https://zakon.rada.gov.ua/laws/show/300_013; Treaty between Ukraine and the Republic of Bulgaria on
Legal Aid in Civil Affairs. (2004, May). Retrieved from https://zakon.rada.gov.ua/laws/show/100_056.

! Treaty between Ukraine and the Republic of Cyprus on Legal Aid in Civil Affairs. (2004, September).
Retrieved from https://zakon.rada.gov.ua/laws/show/196_008. (hereinafter referred to as the Treaty between
Ukraine and Cyprus).

2 Treaty between Ukraine and the Republic of Poland on Legal Aid and Legal Relations in Civil and Criminal
Affairs. (1993, May). Retrieved from https://zakon.rada.gov.ua/laws/show/616_174 (hereinafter referred to
as the Treaty between Ukraine and Poland); Treaty between Ukraine and the Republic of Lithuania on Legal
Aid and Legal Relations in Civil, Family, and Criminal Affairs. (1994, November). Retrieved from
https://zakon.rada.gov.ua/laws/show/440_002 (hereinafter referred to as the Treaty between Ukraine and
Lithuania).

3 Agreement between Ukraine and the Czech Republic on Legal Aid in Civil Affairs. (2008, December).
Retrieved from https://zakon.rada.gov.ua/laws/show/203_018 (hereinafter referred to as the Treaty between
Ukraine and Czechia).
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agreements. The connecting factor applicable to consumer contracts, in the absence of a
choice of law, is the law of the country where the consumer has its place of residence (Art.
45, Part 3 of the LoU “On IPL”). That is, the LoU “On IPL” does not apply the lex loci
contractus connecting factor to contractual obligations.

The Regulation of the European Parliament and of the Council on the law applicable
to contractual obligations (Rome 1) (hereinafter referred to as Rome | Regulation) also
does not apply the said factor, which, in the absence of a choice of law by the parties to the
agreement, offers a number of fixed connecting factors, among which there are no lex loci
contractus (Articles 4-8 of Rome I Regulation). Furthermore, the contract may be governed
by the law of the state where the party carrying out a specific performance of the agreement
has its habitual residence, if it is an agreement that is not mentioned in Art. 4, Part 1 of the
Rome | Regulation or if it contains elements of various agreements referred to in Art. 4,
Part 1 of the Rome | Regulation. It is therefore considered that the "specific performance”
connecting factor in the Rome | Regulation is used in a subsidiary manner [6].

The lex loci contractus connecting factor also is not applicable in the Law of
Switzerland “On International Private Law” (hereinafter referred to as the LoS "On IPL")?,
which is rightly referred to as the “Comprehensive Codification” of IPL [7]. According to
the document, the primary connecting factor applicable to the contractual obligations in
the absence of an agreement of the parties as to the choice of applicable law is the law of
the state with which the agreement is most closely related. The law applicable to certain
types of agreements is determined according to other connecting factors, but there are no
lex loci contractus among them (Art. 117-123 of the LoS "On IPL").

Article 31 of the Agreement on Legal Aid between Ukraine and Romania, instead of
the term "contractual relations"”, uses the term "legal relations with immovable and
movable property" and defines the law applicable to them as "the law of that contracting
party in whose territory the real estate or movable property is located”. However, the
parties to such legal relations are not empowered to choose the law applicable to such
relations. Considering that the aforementioned Treaty between Ukraine and Romania
contains special rules concerning conflict of laws which cover different groups of private
legal relations (Article 33 — tort relations, Articles 34-36 — hereditary relations, Article 26
— relations governing marriage property) other than contractual, it is obvious that Art. 31
refers to contractual relations.

Depriving the parties to the agreement of the right to choose the law applicable to
the agreement appears more than surprising, considering the fact that the principle of
autonomy of the will of the parties (in particular, in contractual relations) is a fundamental
principle of the modern IPL, enshrined in most of its sources (for example, Article 3 of the
Rome I Regulation, Article 43 of the LoU “On IPL”, Article 116 of the LoS “On IPL”). A
considerable number of international contracts contains an agreement on the choice of
applicable law, most of which are supported by courts [8].

Rules concerning conflict of laws that determine the law applicable to the marriage

! Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law
applicable to contractual obligations (Rome ). Retrieved from https://eur-lex.europa.eu/legal-
content/EN/ALL/?uri=celex%3A32008R0593.

2 Bundesgesetz iiber das Internationale Privatrecht (IPRG) vom 18. Dezember 1987 (stand am Januar 2019).
Retrieved from https://www.admin.ch/opc/de/classified-compilation/19870312/index.html.
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property relations also do not correspond to modern approaches of their regulation, since
they do not establish the right of spouses to choose the law applicable to them, and
imperatively define such right (see, for example, Article 26 of the Treaty between Ukraine
and Lithuania, Article 29 of the Treaty between Ukraine and Czechia, Article 26 of the
Treaty between Ukraine and Romania)®.

Meanwhile, Article 61 of the LoU “On IPL”, including Article 22 of the EU
Regulation on enhanced cooperation in the area of jurisdiction, applicable law and the
recognition and enforcement of decisions in matters of matrimonial property regimes allow
spouses to choose the law applicable to marriage property regimes 2 (hereinafter referred
to as the Marriage Property Regulations) (although there are restrictions on alternatives
from which the applicable law can be chosen). With that, as commenters of the said
Regulation note, this document treats the autonomy of the will of the spouses to choose
the law applicable to the regimes of marriage property as a matter of paramount
importance, Moreover, it avoids ambiguity as to the law governing the regimes of marriage
property, which is inevitable if spouses do not choose the right applicable to their property
relations [9].

Regulation of conflict of laws in hereditary relations in legal aid treaties is also
obsolete. In particular, this is because they apply a dualistic approach to determining the
right to inheritance (that is, the inheritance of movable property is governed by the law of
the country where the heir had its last residence (or by the law of the country of its
nationality, if it chose the law of that country in the testament); real estate is inherited
according to the law of the country where the property is located (see, for example, Article
36 of the Agreement between Ukraine and the Republic of Estonia on Legal Aid and Legal
Relations in Civil and Criminal Affairs® (hereinafter referred to as the Treaty between
Ukraine and Estonia), Article 34 of the Treaty between Ukraine and Romania, Article 35
of the Treaty between Ukraine and Lithuania, Article 18 of the Treaty between Ukraine
and Cyprus. In principle, this corresponds to the approach contained in Article 70 of the
LoU "On IPL", but the most progressive codifications of rules concerning conflict of laws
apply a monistic approach to determining the law applicable to inheritance (that is,
inheritance is subject to the law of one state, regardless of whether the hereditary mass
includes both movable and immovable property). This is conditioned upon the fact that the
use of different connecting factors, and therefore the laws of different states to inherit one
person's property significantly complicates the planning of inheritance, especially when
the law of one of the states applied to the inheritance has the institution of compulsory

! Treaty between Ukraine and the Republic of Lithuania on Legal Aid and Legal Relations in Civil, Family,
and Criminal Affairs. (1994, November). Retrieved from https://zakon.rada.gov.ua/laws/show/440_002
(hereinafter referred to as the Treaty between Ukraine and Lithuania); Treaty between Ukraine and the Czech
Republic  on Legal Aid in Civil Affairs. (2008, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/203_018 (hereinafter referred to as the Treaty between Ukraine and
Czechia).

2 Council Regulation (EU) 2016/1103 of 24 June 2016 implementing enhanced cooperation in the area of
jurisdiction, applicable law and the recognition and enforcement of decisions in matters of matrimonial
property regimes. Retrieved from https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A32016R1103.

3 Treaty between Ukraine and the Republic of Estonia on Legal Aid and Legal Relations in Civil and Criminal
Affairs. (1995, February). Retrieved from https://zakon.rada.gov.ua/laws/show/233_659.
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inheritance, and the law of another state uses other mechanisms to protect the interests of
the family [10]. For this reason, for example, the EU Regulation on jurisdiction, applicable
law, recognition and enforcement of decisions and acceptance and enforcement of
authentic instruments in matters of succession and on the creation of a European Certificate
of Succession® (hereinafter — the Succession Regulation) does not contain any specific
rules concerning conflict of laws applicable to the inheritance of immovable property, and
defines the right applicable to inheritance at large). (see Articles 21, 22 of the Succession
Regulation).

Regulation of the conflict of laws concerning the form of the testament, which is
contained in legal aid treaties, is also not in line with current approaches. Thus, most of
them provide that the form of the testament or the act of cancellation thereof may be
governed either by the law of the state where it was drafted, amended, or revoked
accordingly, or by the law of the state whose nationality the testator had at the time of
drafting the testament or the act of at the time of cancellation thereof (see, for example,
Article 19 of the Treaty between Ukraine and Cyprus; Article 39, Part 2 of the Treaty
between Ukraine and Poland). Meanwhile, the basis of modern regulation of the conflict
of laws concerning the form of testament underlies the favour testamenti principle,
according to which the intention of the testator is to be given the maximum possible effect
[11]. The implementation of the favour testamenti principle is ensured by the fact that the
rule concerning conflict of laws, which defines the law applicable to the form of testament,
establishes several alternative connecting factors, which, referring to the laws of different
states, enable the court to choose the one which refers to the law that supports the validity
of the testament [12]. That is why, for example, the Convention on the Conflicts of Laws
relating to the Form of Testamentary Dispositions, concluded on 5 October 1961
(hereinafter referred to as the Hague Convention), establishes, compared with the legal aid
treaties, a greater number of alternatives to determine the law applicable to the form of
testament. In particular, Art. 1 of the Hague Convention states that: "a testament is valid
as to its form if the same is in conformity with national law: a) the place where the testator
made it, or b) the nationality of the testator at the time of the drafting the testament or at
the time of their death, or ¢) a permanent place of testator's residence at the time of the
drafting the testament or at the time of their death, or d) the habitual residence of the
testator at the time of drafting the testament or at the time of their death, or e) as far as real
estate is concerned — its location”.

It is noteworthy that all alternatives in this rule concerning conflict of laws are
connected by the "or" conjunction. That is, it is sufficient that the form of the testament
corresponds to the law of at least one of the states mentioned in any of the alternatives.
Article 72 of the LoU “On IPL” provides for connection factors similar to those in the
Hague Convention to determine the law governing the form of a testament and the act of
its cancellation. We support the opinion that the said article (similar to the Hague
Convention) seeks to determine the choice of any of the alternatives it establishes to
determine the applicable law [13].

! Regulation (EU) No 650/2012 of the European Parliament and of the Council of 4 July 2012 on jurisdiction,
applicable law, recognition and enforcement of decisions and acceptance and enforcement of authentic
instruments in matters of succession and on the creation of a European Certificate of Succession. Retrieved
from https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32012R0650.
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2.2 Interaction of legal aid treaties with other sources containing rules concerning conflict
of laws

Since the Hague Convention involves States with which Ukraine has bilateral legal aid
treaties, which also contain connection factors regarding the form of the testament, which
differ from those specified in the Hague Convention, it is necessary to find out which the
rules will be subject to prevailing application. The Hague Convention does not address the
matter of correlation of its rules with those of other international treaties. Article 97 of the
Treaty between Ukraine and Poland states that: “this Treaty shall be without prejudice to
the provisions of other Treaties to which one or both Contracting Parties are bound™.
Therefore, in case of competition between the Treaty between Ukraine and Poland and the
Hague Convention, the latter shall be subject to application.

The Treaty between Ukraine and Estonia does not determine the correlation of its
provisions with the rules of other international treaties in which the contracting states take
part. Therefore, this issue will be resolved according to Art. 30 of the Vienna Convention
on the Law of Treaties, which permits the application of a previous treaty which has not
been terminated, only to the extent that its provisions are compatible with those of the
following treaty.

In this regard, it is important to decide which contract is the previous one and the
following one. Sometimes the answer to that question is obvious. For example, in 1992,
two states acceded to the multilateral convention adopted in 1985, which entered into force
in 1990. Later, in 2000, they entered into a bilateral agreement, which entered into force
for each of them in 2001. It is clear that the 2000 treaty, which came into force in 2001, is
the following one compared to the 1985 treaty, which came into force in 1990 in general,
and in 1992 for the two states in particular..

However, more complex cases are also encountered, such as the situation with the
Hague Convention and the Treaty between Ukraine and Estonia. It is known that the Hague
Convention was adopted on 5 October 1961 and entered into force on 5 January 1964.1
According to Article 15 (1) of the Hague Convention, it shall come into force on the 60th
day after the deposit of the third instrument of ratification. It entered into force for Ukraine
on 14 May 2011, and for Estonia on 12 July 1998.2 According to Article 15 (1) of the
Hague Convention, it shall enter into force for each state that signs it and subsequently
ratifies it on the 60th day after the deposit of its instrument of ratification. According to
Avrticle 14 of the Hague Convention, the deposit of instruments of ratification is carried out
by the Ministry of Foreign Affairs of the Netherlands. The Legal Aid Treaty with Estonia
was signed on 15 February 1995 and entered into force on 17 May 1996.

In this regard, it should be noted that there are several approaches in international
law to determine the date with which the understanding of the "following treaty" is
connected in Art. 30 of the Vienna Convention. The first assumes that such a date is the
date of acceptance of the international treaty (in other words, the date on which it became
open for signing) [14]. The second is the date of entry into force [14]; the third is the entry
into force of a specific state [14]; the fourth is the date of occurrence of mutual rights and

! Hague Convention. Retrieved from https://www.hcch.net/en/instruments/conventions/full-text/?cid=40.
2 Status table of Convention of 5 October 1961 on the Conflicts of Laws Relating to the Form of Testamentary
Dispositions. Retrieved from https://www.hcch.net/en/instruments/conventions/status-table/?cid=40.
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obligations between specific states. If the Hague Convention entered into force on 12 July
1998 and for Ukraine on 14 May 2011, the date on which the mutual rights and obligations
arise therefrom is 14 May 2011.

In our opinion, the date of adoption of an international treaty cannot be decisive for
the establishment of a “following treaty”, since the opening of a treaty for signing does not
in itself impose any obligations on specific states perform it. The same applies to the entry
into force of an international treaty. Thus, the entry into force of the 1964 Hague
Convention had no consequences for either Ukraine or Estonia. The entry into force of an
international treaty for one country has no consequences for the other. Therefore, the date
of entry into force of an international treaty for a particular country cannot be decisive for
determining which of the two international treaties is the following. Therefore, it should
be acknowledged that the following of the two international treaties is the one under which
mutual rights and obligations later arose. Considering the fact that the Hague Convention's
mutual rights and obligations for Ukraine and Estonia arose on May 14, 2011, and for the
Treaty between Ukraine and Estonia — on May 17, 1996, the Hague Convention should be
recognized as the "following" of these two treaties.

Therefore, competition between the Hague Convention and the Treaty between
Ukraine and Estonia should be resolved in favour of the Hague Convention.

There are several theories regarding the interaction of international treaties and
national law [15]. However, Art. 19, Part 1 of the Law of Ukraine "On International
Treaties of Ukraine™! envisages priority of the rules of international treaties over the
national law of Ukraine. The law of other states (e.g. Poland) with which Ukraine has legal
aid treaties defines the correlation between international treaties and national law in a
similar fashion [16].

According to the general rule provided, in particular, by Art. 62 of the Regulations
on regimes of marriage property, Art. 25 of the Rome | Regulation, Art. 75 of the
Succession Regulation, the rules of the international treaty in which the participating
Member State(s) and third country(ies) take precedence over the rules of the corresponding
regulation. If only international Member States are involved in an international treaty, then
the relevant regulation, which regulates the same issues as the international treaty, shall be
subject to overriding application. Regulations may, however, provide for exceptions to the
latter rule.

That is, the rules concerning conflict of laws of the legal aid treaty between Ukraine
and the EU Member State take precedence over the rules concerning conflict of laws of
the EU, which contain the rules concerning conflict of laws that define the law applicable
to the same issues as the specified international treaty.

CONCLUSIONS

Part of the legal aid treaties between Ukraine and other states contains conflict of law rules.
The rules concerning conflict of laws in legal aid treaties to determine the law applicable
to contractual obligations, family, and hereditary relations are not in line with current IPL
approaches to regulating these groups of relations. Lex loci contractus is most often used

! Law of Ukraine "On International Treaties of Ukraine". (2004, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/1906-15.
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to regulate contractual obligations in the absence of the parties' agreement on the choice of
applicable law. Modern IPL sources (the LoU “On IPL”, Rome I Regulation) offer other
connecting factors to determine the law applicable to the contract in the absence of an
agreement on the choice of law more convenient to govern the contractual relations. The
Treaty between Ukraine and Romania does not provide for the possibility of choosing the
law to govern contractual obligations, which contrasts sharply with the importance of the
principle of autonomy of contractual parties' will, which is indisputable in the IPL doctrine,
and is reflected in current IPL rules concerning conflict of laws.

Furthermore, legal aid treaties imperatively determine the law applicable to the
marriage property relations, without giving the spouses any choice of applicable law. At
the same time, LoU “On IPL” and the Regulations on Marriage Property Regimes give
spouses the right to choose the law applicable to their proprietary relations. Legal aid
treaties apply a dualistic approach to the definition of inheritance law, which, although
consistent with the LoU “On IPL” approach, is contrary to the Succession Regulation
approach, which uses a monistic approach that simplifies the regulation of hereditary
relations with a foreign element as against the dualistic approach. Regulation of the conflict
of laws regarding the form of the testament in legal aid treaties creates less opportunity to
implement the favour testamenti principle than the Hague Convention and the LoU "On
IPL". In this case, competition between the Hague Convention and the legal aid treaties
between Ukraine and Poland, and Ukraine and Estonia should be resolved in favour of the
Hague Convention. Conflicts between legal aid treaty rules and the LoU “On IPL” are
solved in favour of legal aid treaties. Conflicts between legal aid treaties involving EU
Member States and third countries and EU regulations containing rules concerning conflict
of laws shall be solved in favour of legal aid treaties. With this in mind, it is necessary to
amend the legal aid treaties, in particular those concluded between Ukraine and the EU
Member States: to establish rules concerning conflict of laws applicable to contractual,
family, and hereditary relations similar to the corresponding EU regulations.
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