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Ipena AnaroJiiBHa bajabxuk

Kagheopa 3azanvroi meopii npasa ma oepoicasu
Hayionanenuii ynigepcumem « Odecvka 10puoudHa akaoemisy
Ooeca, Yxpaina

KOHIENTYAJIZAIIA HEPKOBHOI'O ITIPABOBOT'O ITOPSJIKY
B CYYACHIH JEPXKABI

AHoOTANifA. V cmammi ananizyemocs yepKosHUll npagosuli NopsooK AK CKIAOHUK 3A2aNbHOCOYIANbHO20 NPABO8020
nopsaoky. Busnaueno, wo yuixanvna npupoda yepkosnozo npaga ma YyepKosHO20 NPago8ozo NOPSIOKY € OCHOB0I0 Ol
HOB020 NPOYUMAHHS RPOOIEMU CRIBEIOHOCHOCTIE OYX0BHO20 MA I0PUOUYHO20 HAYAT JICUMSL CYCHITLCMEA. 3a 00NOMO2010
KOMNJIEKCY CY4aCHUX MemoooN02iunux nioxoodie npoauanizoeano Ceame Ilucomo ma Ceame Ilepedanns, xodexcu
KAHOHI8 ma coyianbHi KOHYenyii npasociasHoi ma Kamoauybkoi yepkos, meopu 0O020CN08i8, HAYIOHANbHE
3AKOHOOABCMBO MA MIHCHAPOOHT Npagosi akmu, 0aui coyionoaii, mamepianu npecu. Llepkogruil npaeoguii Nopaoox, 5K i
3a2AbHOCOYIANbHUL, CNOTYHAEMBCS 3 OYXOBHICTIO Y MOMY, Wo 00 chepu OYXO0BHO2O BIOHOCAMbCA YCI IHMENeKMYAIbHI §
MOpanvHi cunu a00uHy, it npacnents 00 c60600u ma nopsioky. Ocseaiouu 0yxX06Hi 8UMOKU NPasa i NPABo8ozo NOPSIOKY,
agmopu 8UX00smsb 3 MoO20, WO B0HU €, Nepul 3a 8ce, OYX08HOW YinHicmio. QYHKYIOHYBAHHA YEPKOBHO20 NPABOBO20
NOPAOKY € ap2yMeHmMOoM Y NPOMUCIMOAHHI MUM OOKMPUHATLHUM NO3UYIAM, AKi UB0OSAMb NPABOBUL NOPAOOK i3 3AKOHY i
3AKOHHOCMI, MA AKYeHmye anesayilo 00 npasa sk 1020 OCH020 i HaoiliHo2o niorpyums. Tomy nowsmms npagogoo
nopsaoKy i YepKogHO20 NPaso8o20 NOPAOKY CHIBGIOHOCAMbCA K 83AEMON0S A3aHI, ane Npu momy Ut 6iOMIHHI A8UWA.
Ilpasose pezynosanns yeprogHUX NPAGOGIOHOCUN MAE NOOGIIHY npupody. Bono 30ilicnioemvcs sk npagosumu akmamu
yepreu, max i 3akoOH00a8cmeom depcasu. Taxa nOOBIIHA 3ANEHCHICIb CMBOPIOE 8PA3IUBICMb YEPKOBHO20 NPABOBO2O
nopsaoky 6i0 xapaxmepy i AKOCMI C8imcvbKko2o 3axonoodascmea. Tax camo ambieanenmuull xapakxmep mae cyo €Kmua
CMPYKMypa yepKosHO20 Npagogo2o nopsoky. B Vipaiui, ax y nonikongeciunomy cycninbcmsi, okpemutl (A6moHoMHULL)
YEepKOBHULL NPABOBULl NOPAOOK € GIACTMUBUM KOJICHILL KoHecii. BzaemogioHocunuy, 8iOMIHHOCMI Midc KOHGecismu,
83A€MO0Is Yl NPOMUPTUYSL MIJIC HUMU MAK YU [HAKULe GNIUBAIOMb HA CIMAH YEPKOBHO20 NPABOBO20 NOPAOKY Y CYCRINIbCMEI,
a MaKod;C — Ha 3a2a1bHOCYCNLTbHULL NPABOGUL NOPAOOK Y YILOMY

Kuro4oBi ciioBa: misichapoornutl npasosuti nopsook, YepKogHULl Npagosuii NOPsOOK, YepKed, KAHOHIYHE NP aso, YEePKOBHe
npaeo, 0yxo06HiCMb
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CONCEPTUALISATION OF THE CHURCH LEGAL ORDER IN THE MODERN STATE

Abstract. The article analyses the church legal order as a component of the general social legal order. It is determined
that the unique nature of ecclesiastical law and ecclesiastical legal order is the basis for a new reading of the problem of
the relationship between the spiritual and legal principles of society. With the help of a set of modern methodological
approaches, the Holy Scriptures and Holy Tradition, codes of canons and social concepts of the Orthodox and Catholic
Churches, works of theologians, national legislation and international legal acts, sociological data, press materials are
analyzed. The ecclesiastical legal order, and the general social one, is combined with spirituality in that the sphere of the
spiritual includes all the intellectual and moral forces of man, his desire for freedom and order. Comprehending the
spiritual origins of law and the legal order, the authors assume that they are, above all, spiritual value. The functioning
of the church legal order is an argument in opposition to those doctrinal positions that derive the legal order from the
law and legality, and emphasises the appeal to the law as its real and reliable basis. Therefore, the concepts of legal
order and church legal order are correlated as interrelated, but at the same time different phenomena. Legal regulation
of church relations has a dual nature. It is carried out both by legal acts of the church and by the legislation of the state.
Such a double dependence creates a vulnerability of the church legal order to the nature and quality of secular law. The
subjective structure of the church legal order is also ambivalent. In Ukraine, as in a multi-confessional society, a separate
(autonomous) church legal order is inherent in each denomination. Relationships, differences between denominations,
interaction or contradictions between them in one way or another affect the state of the church legal order in society,
including — the general legal order

Keywords: international legal order, church legal order, church, canon law, church law, spirituality

INTRODUCTION

The stable life of society, organised on the principle of the rule of law, is a goal for a modern state organisation
and a reference point for the development of the legal system. In the legal dimension, such an organisation of
public life can be called a legal order. The objective content of the legal order is set by the whole system of
social relations, the system of values of society, which, refracted through the law, become legal values. In turn,
the spiritual origins of the legal order lie not only in purely legal matters, but also in other socially supported
social regulators and values. Among them, religion and related phenomena, processes and relations continue
to play an important role. In Ukrainian society, the church traditionally retains a high authority: according to
the latest sociological research, 64% of Ukrainian citizens trust it [1]. Therefore, adherence to religious norms
and norms of church law plays a significant role in shaping the legal order in Ukraine. The ecclesiastical legal
order arises and functions within the framework of the general social (national) legal order, and, consequently,
receives from it defining features and characteristics. The development of the legal system in the Ukrainian
lands, as well as in other regions of Europe, is integral to ecclesiastical law. If the legal norms based on customs
differed significantly in different regions, the norms of ecclesiastical law were the same everywhere, which
laid the foundation for the development of a single legal system with common ideas about the legal order.

At the same time, the fact of the church legal order illustrates the diversity of manifestations of the legal
life of society, allows the understanding of law beyond its positivist vision, characterises the legal system of
modern society as a complex, multilevel phenomenon. The functioning of the ecclesiastical legal order is an
argument in opposition to those doctrinal positions that derive the legal order exclusively from law and legality,
and emphasizes the appeal to law as its real and reliable basis. Therefore, it is important to correctly correlate
these interconnected, but also different phenomena — the legal order and the church legal order.

The topic of the article stated by the authors corresponds to several categories of jurisprudence, namely
such as: formal and informal legal order, religious legal system, church law. Research on these categories of

51



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 29, No. 1, 2022

jurisprudence in recent years has to some extent addressed the issue of ecclesiastical law. In the monograph
“The Catholic Church and International Law” [2] proves that the Catholic Church, as a social structure and a
special legal order, plays an important role in international law. In particular, he highlighted the legal nature
of the Catholic Church and its international legal doctrine, the activities of Catholicism in the international
arena and its impact on the development of international law and international relations. However, the issue of
canon law and order in the monograph is devoted to relatively modest attention [2]. About canon law as a
separate legal order, correlated with international public law, and church law as a legal order, correlated with
state law, writes V. Lastovskyi [3, p. 150]. However, these works give the impression that their authors identify
the concept of legal system and legal order.

The dissertation of O. Melnychuk does not directly analyse the phenomenon of church law, but the
author draws an important conclusion about the most favourable model of state-confessional relations, which
will not have a devastating effect on national cultures, and at the same time will ensure the individual's right
to freedom of religion, namely, the model of autonomy of the state and the church, where the church by its
status is an institution of civil society [4]. The rule of law as a component of the religious legal system is to
some extent covered by D. Lukianov in his monograph, however, outside the study of this scholar remained
specific features of church law and order [5]. It is worth noting that in more than 60 dissertations defended
during the independence of Ukraine on church law, church-state relations, etc. [6], the question of the essence,
components or features of the church legal order was not raised.

Canon law in most European countries is an integral part of the European legal order. At the same time,
the concept of the legal order in the Western legal tradition is somewhat different from that in the national
legal doctrine. It is often narrowed down to a set of legal guidelines in force in a given society, or to an analysis
of the sources of law. In particular, this is how the church law is represented by C. Gallagher, who studies the
doctrinal foundations of the church law on the example of Rome and Byzantium [7]. The historical and legal
context of the role of the Roman Catholic Church in the formation of the rule of law based on the rule of law
is studied by Ch. North, C. Gwin [8, p. 127]. The question of the limits of the church's intervention in the
formation of normative bases of the legal order, in particular, in lawmaking and precedent lawmaking [9],
remains debatable. However, in general, the problem of determining the nature, foundations and features of
the church legal order in foreign jurisprudence was not raised. In the situation of the existence of church schism
in the Orthodox Church in Ukraine, the issue of the church legal order becomes especially important.

The purpose of this article is to define origins, nature and manifestations (signs) of the church legal
order — determined the complex nature of the research methodology.

1. MATERIALS AND METHODS

The ecclesiastical legal order, like the general social one, must be based on the pluralism of legal sources, first
of all on those that have their origins in natural law, on the standards of human rights and freedoms recognised
by the civilized world. Therefore, the source of the research presented in this article was the Holy Scriptures
and Holy Tradition, codes of canons and social concepts of the Orthodox and Catholic Churches [10], works
of theologians, national legislation and international legal acts, sociological data, press materials.

The methodological basis of the study is a combination of classical (historical, formal-legal,
comparative-legal, theological-philosophical methods) and modern (phenomenological, anthropological and
synergetic approaches and hermeneutic, statistical and systemic methods) methodology. Understanding the
church legal order in Ukraine, a phenomenon that has deep socio-cultural and historical origins, requires
reference to its historical roots, which leads to the use of the historical method, which uses the techniques of
retrospection, historical comparison, historical analogy, historical typing and historical periodisation. The
formal-legal method is necessary to clarify the provisions of national law and international law, and also allows
to clarify the content of ecclesiastical law, as the basis of ecclesiastical law, in particular, the Code of Canon
Law of the Latin Church in 1983, Books of the Rules of the Holy Apostles, the Holy Ecumenical and Local
Councils, and the Holy Fathers, including concordats and other international treaties concluded in the interests
of the church.

The comparative law method was used to identify common and different in understanding the legal
order in the doctrines of different Christian churches. The axiological approach was useful for understanding
the values and social significance of the church legal order. The hermeneutic method is an assistant in
clarifying the content of ecclesiastical and legal guidelines in their historical and modern context for
understanding both ecclesiastical and public legal order. In addition, to clarify the content of the provisions of
ecclesiastical law used the method of exegesis, used in the interpretation of Scripture, reference to the works
of the holy fathers. The phenomenological approach unfolds the legal order as a specific legal reality, the form
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of existence of which is characterised by the overflow of the legal order (system of established in society,
dominant legal relations) in the public consciousness.

Anthropological approach puts the subject of law at the center of legal development and is the basis for
the formation of modern legal order. Synergetic approach was useful for characterising the self-organising
nature of the legal order as a socio-legal system. It is the synergetic projection of the legal order that is able to
reveal its new substantive aspects, which can thoroughly update the modern theory of the legal order, including
the ecclesiastical one. The use of methods of analysis and synthesis allowed analysing the theological and legal
nature of the church. Theological and philosophical method has opened up the possibility of analyzing the
social teachings of the Catholic and Orthodox Churches, which are the substantive basis of the Church's
activities in the international arena and its doctrinal approaches in international law, which means and regulates
relations between participants in international communication. Within the framework of the theological and
philosophical method, the principles of building an international order on the basis of natural international law
and ethical guidelines of Christian churches are also considered. The systematic method was used in the study
of the peculiarities of the status of Christian churches in international law. The statistical method was used to
generalise the processes associated with the existence of the church legal order, to illustrate the facts of
international treaties, the participation of representatives of Christian churches in international organizations,
the peaceful settlement of international disputes and interreligious dialogue.

2. RESULTS AND DISCUSSION
2.1. Category of church law and order in the context of law and order

The ecclesiastical legal order, as a component of the general legal order, is a necessary precondition and a real
legal background for the civilised functioning and development of human society. Like the whole order in
society, the legal order is not only proper or possible, but most importantly — the actual quality of everyday
legal life of society. The factuality (i.e. the presence here and now) of the legal order is evidence of the
implementation in real life of the categorical legal imperative of Kant, according to which “it is necessary to
act so that the free expression of your will is compatible with the freedom of everyone in accordance with
universal law.” (Since I have deprived the will of every impulse that could arise for it from obeying some law,
nothing is left but the conformity of actions such as with universal law, w which alone is to serve the will as
its principle, that is, | ought never to act except in such a way that I could also will that my maxim should
become a universal law) [11, p. 14-15]. As established in the coordinates of law order, security and
predictability of social life of individuals, social groups and society as a whole, the legal order is an important
social and personal need, and hence value. In the conditions of correlation of human existence in the
coordinates of the proper and the existing, the legal order unfolds from the proper (law) to such a real being,
which is real, embodied in the dominant human societal law-abiding behavior, and constitutes a certain, law-
based system of social life. “Law and order — says Yu. Oborotov — acts as a semantic purpose of law, which is
achieved by ensuring the stability of human existence” [12, p. 6]. As a real state of the legal order achieved by
the society of its vital activity, the legal order permeates all its spheres, reveals the most important aspects of
the influence of law on social life. It is through the legal order is the interaction of law and other spheres of
public life — economic, social, political, and even spiritual. Being constantly under pressure from these areas,
the legal order, due to the recurrence of certain models of human behavior, transforms single and to some
extent random lawful behavioral acts in the established matter of social interaction on a legal basis. Thus, the
legal order is formed under the influence of all components of public life, as a point of intersection of legal
interests of social communities, individuals and other various subjects of law, as a result of interaction of
different types of legal behavior and relations of participants.

The modern legal order is a complex structured, multilevel, infrastructurally branched socio-legal
phenomenon. It covers all aspects of the legal life of society, consolidating its fragmented parts and aspects
into a relatively unified and holistic picture of the structure and functioning of the legal sphere. The legal order
manifests itself in the coordinates of the state (national legal order), as well as at the interstate level —integrative
and international legal order. In modern conditions, the interaction, flow, and even combination of these legal
orders is increasingly manifesting itself. The national legal order is closely related to the legal and institutional
infrastructure of a particular state-organised society, and reflects the historical and social features of its legal
development.

The state of the legal order serves as a certain background, or “legal climate”, in which the life of
individuals and society as a whole takes place. Lack of proper legal order, chaos and the dominance of various
manifestations of disorder have a destructive effect on life, consciousness, and even human health. Therefore,
because in the period of wars, interethnic conflicts or other social disturbances, the established order of society
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suffers, the quality of life achieved by society decreases sharply, and the spiritual sphere of life suffers.
Negative results can affect the minds of several generations of people, and overcoming them takes many
decades. Therefore, the legal order with good reason can be attributed to the phenomena that are vital to man
and society. This means that the legal order is related to the vitality of man, as a set of innate qualities and
abilities that ensure his life in nature. Taken in the vital dimension, man acts as a living, corporeal being, as an
organism under the rule of natural laws and subject to the mechanisms of biological determination. As an
individual, i.e. as an indivisible part of nature, man does not have freedom in the socio-ethical sense, but
depends entirely on the requirements of natural necessity, which affects the natural processes occurring in the
body and human consciousness [13]. In this sense, natural processes are the most powerful determinants of the
organisation of human life and society, including in the legal sphere. Therefore, law and the legal order will
be perceived by man as necessary when they are defined as “natural”, i.e. those that do not contradict the
natural imperatives of human existence. It is in this capacity that the legal order becomes relevant to the
functioning of the spiritual sphere. According to the apt remark of I. Ilyina, the legal order embodies “law in
its main essence, and is necessary for man the image of his spiritual life on earth, or otherwise: it is a necessary
form of” meeting “the supreme good and the human soul” [14, p. 232]. And it is clear that such a search for
the spirit of all and for all forces the will to focus with special force on creating a general and legal order [14,
p. 236]. Progress, human approach to law and free existence in its parameters are not a one-time act: “It is
possible for an animal to completely renounce the law; it will carry out the triumph of naive power. It is
impossible for a person as a creator of the economy to live outside the law, but it is possible to limit one
superficial appearance of law, one scheme of law, cultivating and applying bad and unjust “positive norms”.
Only a person as a creator of spiritual life has access to normal legal consciousness, only he is given the search
and finding the right law, because only he is open to the purpose of law and its living source [14, p. 236].

2.2. The spiritual nature of the church law and order

The ecclesiastical legal order, and the general social one, is combined with spirituality in that the sphere of the
spiritual includes all the intellectual and moral forces of man, his desire for freedom and order. Comprehending
the spiritual origins of law and order, we must proceed from the fact that they are, above all, spiritual value.
And although the material form (texts of laws, constitutions, other legal acts — what is called “letters of the
law”) the existence of law is an important feature of it, no less important is what constitutes the “spirit of
law” — all that does not always have textual-material embodiment, but, thanks to the expression of the ideals
of goodness and justice serves as a reliable means of distinguishing between right and wrong. Similarly,
according to Maximus the Confessor, the ideals of the righteous life of man, created in the image and likeness
of God, are articulated in commandments, rules and laws. They are not imposed by some foreign force, external
to humanity [15, p. 42, 52].

From this will receive the spiritual origins of law and the legal order —those interrelated moral principles
on which the law is based, and according to which the legal order is formed. Therefore, the preservation and
maintenance of the rule of law does not violate the autonomy of the individual: fulfilling the requirements of
the law, he does not force himself and is not afraid of coercion, because she seeks the same goal, which serves
the law. The issue of the spiritual in relation to law is unfolding and deepening in the context of understanding
the unique nature of ecclesiastical law and ecclesiastical legal order. The church as a social institution is a
subject of legal life in various forms and manifestations. As noted by L. Skene and M. Parker, the role of the
church, for example, in the development of law is manifested in the fact that some politicians vote for a bill
according to their religious preferences, or the church acts as a lobbyist for certain bills, or even interferes in
the judiciary [9, p. 215]. And the limits of such interference are quite sensitive matter. An example of this is
the reaction of Polish society to recent changes in abortion legislation, which were introduced under pressure
from the Catholic Church [16].

Functioning in the coordinates of secular law gives rise to a wide range of legal relations of the church,
its components with state institutions in the public law sphere, as well as with other subjects of law — in private
law. The nature of the ecclesiastical legal order derives from the uniqueness of ecclesiastical law — its special
subject, which does not coincide with the subject of national law, inherent in ecclesiastical law
extraterritoriality of legal regulation. Another “ordering” feature of church law — the specific methods of rule-
making and the nature of the impact of its rules on social relations in order to streamline them. Internal
ecclesiastical law, and the legal order created under its influence, do not have a close relationship with state
power, as is inherent in secular law. However, the church legal order is an integral part of the general legal
order, and if internal relations and processes in it do not conflict with secular law, the state does not interfere
in this area.
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The status of ecclesiastical law has another aspect that manifests itself not only in terms of influence on
the church, but also on the general legal order. This is a phenomenon called “external” ecclesiastical law.
History has known that the church was outlawed, as was the case in ancient Rome under Emperor Nero or in
communist Albania under the 1976 Constitution. However, the norm was the existence of religion in the legal
field, which was formed by state legislation, which enshrined the legal status of the church in society. The
legal order both in society and within the church largely depends on the extent to which state legislation
accurately and adequately regulates the church's relations with the state and society. This is evidenced by the
legislative experience of post-Soviet countries, which were forced to start a “new page” in relations between
the state and the church after their independence. Different, rather different vectors of creating a normative-
legal basis for the functioning of denominations were reflected here: if in the former Baltic Republic the
legislative models that existed there before the Soviet annexation were used, in Ukraine the legislator focused
on the USSR law. “On Freedom of Conscience and Religious Organisations” [17]. Such different starting
positions largely determined the nature and content of the legal consolidation of the legal status of the church,
its functions in society and the specific features of its relations with the state.

Interestingly, the legislation of Ukraine has not used the term “church” for a long time, giving different
meanings to religious communities. The peculiarities of the attitude to the church in the conditions of sovereign
Ukraine had the specificity that the negative consequences of the religious (more precisely — anti-religious)
policy of the Soviet period acquired special significance here. The specificity of the legislation of Ukraine is
manifested in the fact that the state registration of the statutes of religious associations in general (churches,
dioceses) is not provided. Certain rights of churches are ensured by the registration of the statutes of their
centers (metropolitanates, diocesan administrations, consistories, centers). The current model of state-church
relations in Ukraine demonstrates the weakness of the power vertical, and the concentration of powers to
regulate the religious sphere in the hands of local administrations has identified marked regionalism in the
development of relations between government and religious denominations, which also manifests itself in
different ways through the state of the legal order in this area.

2.3. The ratio of ecclesiastical and secular law

The problem of the relationship and interaction of ecclesiastical and secular law is of great importance in the
context of the formation of the legal order in society. The situation in this area cannot yet be described as
optimal. The shortcomings of secular law do not contribute to the optimal organization of social relations in
the functioning of the church, and, consequently, affect the state of law and order in society as a whole and in
the church-legal sphere. With regard to lawmaking in the religious sphere, the following should be emphasized:
this activity requires not only high professional and legal competence, “jewelry” use of legal techniques and
technologies, but also deep knowledge of the religious situation, as well as wisdom and tolerance. The principle
of “do no harm” by analogy with medicine is just as important in the extremely sensitive area, which is the
religious and ecclesiastical sphere.

The specificity of the church legal order is determined by the following: the church as a special social
organism is a complex structural entity consisting of believers, church ministers, its self-government and
administration, and therefore seeks internal unity, integrity and order. Church law as a set of norms and rules
aims to ensure these characteristics of church life. The internal legal order in the church is legal in nature and
ecclesiastical in form. The church legal order is a multilevel, multi-element development that combines legal
orders in parishes, monasteries, fraternities, sororities, and spiritual educational institutions. The primary
creator and bearer of the church legal order is a parishioner (believer), including a clergyman — a minister of
the church. Church law in Ukraine is a long-term factor in state-and-law-making, and the church itself is an
important subject in the development of original cultural and spiritual foundations of consciousness and
existence of Ukrainian society. In the orbit of ecclesiastical law there are a large number of organizations,
institutions, individuals who in one way or another influence the state of the legal order in a particular territory
of the country or region. But ecclesiastical law also applies extraterritorially. The canonical territory of the
church often goes beyond the territory of the country, which also characterises both the configuration and
features of the functioning of the church legal order.

Speaking of the legal order, it should be considered from a teleological standpoint. And here the whole
church and secular authorities diverge. The main goal of the church is not to achieve social justice, but to warn
people about divine justice. The purpose of the church is not to call for righteousness, but to tell of the divine
righteousness of Jesus Christ, not to point out who to choose in elections, but to point out the One who chose
many for eternal life. An important feature of the ecclesiastical legal order is that the norms and principles of
ecclesiastical law are moral and imperative, and can not, as is typical of legal precepts, be provided by physical
coercion or means of economic (fines, etc.) coercion. Observance of the norms of church law is ensured by
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their authority, and by moral and spiritual means. Nevertheless, being a law in the true sense, ecclesiastical
law is a system-forming factor both in relation to the ecclesiastical and in relation to the general legal order.
As a special independent system of law that is different from the law of the world and is not related to it, church
law has its own structure. To characterise the ecclesiastical legal order, the division of ecclesiastical law into
internal and external ecclesiastical law is decisive.

For the development of the legal order — both ecclesiastical and public, it is important that ecclesiastical
and secular law have a significant common history: they exist as organic components of mononorms in pre-
state society. Further distinction and transformation of each type of social norms has its own special trajectory,
which is determined by their specific nature, purpose and functional characteristics. However, this
“primordial”, “genetic” connection of religious and legal norms is crucial in understanding the ordering of
public life, including modern. For secular law, and thus to achieve the desired level of general legal order, of
great importance is preserved by ecclesiastical law, its close connection with moral and spiritual values and
norms. This feature of ecclesiastical law should be used as a potential for law enforcement influence on public
life. A striking example of the “integrative” nature of religious norms are the Ten Commandments, which
combine “religious imperatives”, “moral imperatives” and the most important imperatives of law.

Extremely interesting in terms of the peculiarities of the influence of ecclesiastical law on the
development of ecclesiastical legal order are the ways of formulating (legal technique) legal prescriptions in
ecclesiastical law. This is in line with the essence of the church as a union based on religious faith and sustained
by the power of persuasion. Church laws are usually drafted and formulated not so much in the imperative
tone of secular laws as in the form of rules that persuade and instruct, that is, affect the will through conscience.
This way of formulating church law corresponds to the unique sanctions used here, which threaten the
offender — the wrath of God, heavenly punishment or disciplinary punishment imposed by the church itself
(excommunication from its community).

2.4. Church law as a component of public law

To understand the nature and complex structure of the ecclesiastical legal order, it is necessary to proceed from
the classification of the right to civil (secular) and ecclesiastical (canonical) formed in the Middle Ages. At the
same time, church law itself, depending on the source, is divided into Divine law, based on a clearly expressed
Divine will, and positive, or ecclesiastical, law in the narrow sense of the word, based on legislative acts of the
Church itself. In addition, depending on whether the law regulates the internal life of the Church or its relations
with other social and political entities, distinguish between internal and external ecclesiastical law. The
division of ecclesiastical law into written (written by the legislature) and customary (unwritten, which is
preserved by tradition and custom) is used. Finally, ecclesiastical law is divided into general law, which
includes laws binding on the World Church, and private law, which constitutes legislation that applies to
individual local churches. These components of church law are likely to be reflected in the structure of church
law.

Thus, the church legal order, which arises and operates in society, is an integral element, part of the
general (national) legal order. As a component of the general legal order, the church legal order bears the
imprint of history, culture, morals, customs and traditions of a particular society. This becomes obvious when
comparing the realities of Ukraine and its immediate surroundings. On the other hand, the peculiarities of the
development of church life in Ukraine in the absence of national statehood for a long time also left its mark on
its configuration. And despite the fact that polyconfessional Ukraine in modern conditions sometimes leads to
social tensions and conflicts, such a model of institutionalisation of the church system is one of the safeguards
against the spread of totalitarianism and autocratic political and legal regime in government.

The ecclesiastical legal order receives the distinction of sacredness, which comes from all the specifics
of the church life of clergy and the community of believers, internal and external relations in the church, the
specific features of legal regulation and others. For example, the special composition of the subjects of
ecclesiastical law and legal order, their unique legal status is brightly colored by the fact that obtaining
ecclesiastical legal personality is preceded by the performance of certain religious sacraments (baptism,
anointing, ordination). These sacraments, conditioned upon their special procedure and design, are deeply
engraved in a person's mind, and significantly affect his future life and behaviour. Therefore, all relations
between the subjects of ecclesiastical law, not only within the church life, but also outside it, are marked by
these features of attachment to the religious community. The presence in the minds of religious beliefs and
knowledge, which modifies communications and relations between participants in church relations, affects the
meaningful behavior, and as a result — the formation of both ecclesiastical and secular legal order. The
sacredness of religious sacraments has a dual nature — on the one hand, they belong to dogmatic theology, and
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on the other hand, the procedure for their implementation belongs to church law, has a legal nature, and,
embodied in the lawful conduct of church life, is already an element of church legal order.

CONCLUSIONS

Thus, the church legal order has the following characteristics and features that distinguish it from other types
of legal order:

1. Legal regulation of church relations has a dual nature. It is carried out both by legal acts of the church
and by the legislation of the state. Such double dependence creates vulnerability of the church legal order to
the nature and quality of secular legislation, and sometimes leads to aggravation of conflicts in relations
between denominations. This requires a special sensitivity of the “secular” legislator to the processes that are
developing in the church life of the country.

2. Another feature is the partial influence of the state and its law enforcement institutions on the
formation and maintenance of the church legal order. The main burden of ensuring the church’s legal order is
borne by the institutions of the church — its bodies, clergy, the community of believers and others. The role of
state institutions in ensuring the rule of law is manifested in the external relations of the church with society,
as well as in the observance by believers of the laws of the country.

3. The subjective structure of the church legal order is ambivalent. As noted, the subjects of
ecclesiastical law are believers, church ministers, its officials and church self-government bodies. On the one
hand, these are, as a rule, citizens of Ukraine who must observe secular law, and thus create a general legal
order. On the other hand, a significant part of their lives takes place in the field of functioning of church law,
i.e. against the background of the church legal order. Thus, those social roles that carry certain social strata,
manifest themselves in the various legal orders that they create at this time.

4. The subjective composition of the church legal order forms its horizontal-vertical structure.
“Horizontally” the church legal order is a set of legal orders of its bearers — believers, ministers, hierarchs of
self-government bodies and other structural entities. The prevailing opinion in the literature is that
ecclesiastical law, in contrast to public law, is not territorial but personal. At the same time, the legal order has
a certain connection to the territory — the boundaries of the church community, the diocese, etc.

5. The lawful behaviour of the subjects of ecclesiastical legal relations is of a dual nature for the
ecclesiastical legal order: observance and execution of secular law by believers and clergy are a factor in
maintaining both the general legal and ecclesiastical legal order. On the other hand, the “secular” offenses of
the faithful have a negative impact on both the state of public law and the church.

In Ukraine, as in a multi-confessional society, a separate (autonomous) church legal order is inherent in
each denomination. Relationships, differences between denominations, interaction or contradictions between
them in one way or another affect the state of the ecclesiastical legal order in society, as well as — the general
legal order in general.
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