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Mapxaa Cepriiiouu Kaparycor
Inecmumym npusammozo npasa

Kacniticokuii ynisepcumem
Aamamu, Pecnybaixa Kasaxcman

MO/JEPHI3AUIA KOPTIOPATUBHOI'O 3BAKOHOJABCTBA
PECITYBAIKH KA3AXCTAH B KOHTEKCTI
3AKOHOJABYUX PEPOPM I KOHUEITLIN

AHoTaUisl. BuguenHs KopnopamusHo2o npaga ma KOpRopamueHux npasosioHOCUH 3d OCMaH-
HI KIIbKA POKi6 Nepemeopuilocst Ha 0OUH 13 HAUAKMYAIbHIWUX HANPIMKIE NPABOSUX 00CIi-
0ofceHb 8 HayKkosomy cniemosapucmsi. Lle aguue 3ymosiene bazamoema Gaxmopamu, cepeo
SKUX NPesaioioms. 2100anizayis, mpancghopmayii eKOHOMIYHUX RPABOBIOHOCUH, HOBI BUKIU-
KU CYY4ACHUX OeMOKPAmiil, OUHAMIKA pehopM HAYIOHATbHO20 KOPNOPAMUBHO20 3AKOHOOABCMEA
Ma NOCUNLEHHSL MINCOEPACABHO20 MPAHCKOPOOHHO20 Cnigpobimuuymead. B ymoeax mpancgop-
Mayii cycninoHUx 8iOHOCUH HOGIMHI NO2AAO0U HA KOPHNOPAMUBGHI NPABOGIOHOCUHU CM AU
HeBIiO'€EMHOI0 CKIAO0BOI0 CYHACHO20 C8IMY, YMOBOI 1020 ICHYBAHHA, | OMPUMANU eKCmepu-
mopianvruti xapaxmep. Memoro cmammi € npogedents KOMNIEKCHO20 O0CIONCEH S MeHOeH-
yitl i npobnem modeprizayii Kopnopamusnozo sakonooascmea Pecnyonixu Kaszaxcman 6
KOHMeKCmI 3aKOH00asuux peqopm i KOHYenyitl, a maxodic GopMysanHs asmopcbKux npono-
3uyitl y 3asnavenii cepi, cnupaiouucy na ananiz Konyenyii 600CKOHaNIeHHs 3AKOHO0ABCEA
Pecnybnixu Kazaxcman, cnpsimo8anoeo Ha NOAINUWEHH NPABO8020 Pecylio8aHHA KOPHopa-
MUBHUX NPABOBIOHOCUH, KOPROPAMUBHO20 YAPAGAIHHS, OllbHOCII KOPROPAMUBHUX 2PYTL |
npasoeozo CMaHo8Ua X0N0UH208UX KOMNAHIU. Memoodono2iuny 0cHO8Y HAYKOB020 00CIi-
0JICeH s CMAHOBUMb PO 3A2ANbHOHAVKOBUX MA CNeYialbHUuX Memooié NisHAHHI, 30Kpemd.
OlanexmudHuil, CUCMEMHUL, QOPMATbHO-TO2IYHUL, MeMOO CUCMEMHO20 AHAI3Y, COYLON02iY-
HUl ma iH. A6MopomM KOHCMAMOBAHO, WO, HE38ANCAIOUU HA GENUKY KIIbKICMb HO8el, AKI
Mmicmamuces 8 npoananizosaniu Konyenyii, 3axon Ha ii ocHosi max i ne 0y8 npuuHamuil, wo
nos'szyroms, 6 c60ill Oinbuiocmi, 3i 30i1bUIeHOI0 0emani3ayiero 00208iPHO20 NPABOBO2O pe2y-
JIFOBAHHS, SIKA MOJICE NPUgecmu 00 0bmedceHHs c60600u yeoou. Takooc ¢ pobomi apeymenmo-
8aHA OOYINbHICMb BUKIIOYEHHSA HeOOTPYHMOBAHO20 8NIUBY HA KOPNOPAMUBHI 8I0HOCUHU 34
00NOMO20I0 HOPM KPUMIHAILHO20 MA AOMIHICMPAMUBHO20 NPA8d; AKYEHMOBAHO y8dazy HA
HeobXIOHOCMI 3aKOH00A8Y020 3AKPINICHHS NYONIUHOI 00CMOBIPHOCII peecmpy IOPUOUUHUX
ocib; po3pobneHo ma 0OTPYHMOBAHO NPONO3UYIL AKICHO20 PehOPMYBAHHI KOPROPAMUBHO2O
saxkonoodascmea Pecnybnixu Kazaxcman 3a 00nomMo2coro HeceHts 3MiH 8 ICHYI04i HOpMU Ha-
YIOHAIbHO20 NPABOBO2O PecYNHOBAHHS.

Kuro4oBi ci1o0Ba: KopropaTHBHE ITPaBO, KOHIIEIIis, KOPITIOPATHBHI MPaBOBITHOCHHI, MOJICPHI-
3allid 3aKOHOZIAaBCTBA, IOPUANYHA 0C00a.
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Abstract. The study of corporate law and corporate relations in the past few years has become
one of the most relevant areas of legal research in the scientific community. This phenomenon

is caused by many factors, among which prevail the following: globalization, the transformation

of economic relations, the new challenges of modern democracies, the dynamics of reform of
national corporate legislation and the strengthening of interstate transborder cooperation. In

the context of the transformation of public relations, the latest views on corporate legal relations
have become an integral component of the modern world, a condition for its existence and have
acquired extraterritorial character. The purpose of the article is to perform a comprehensive
research of the trends and issues of modernization of the corporate legislation of the Republic
of Kazakhstan in the context of legislative reforms and concepts, as well as the formation of
original proposals in this field, proceeding from the analysis of the Concept of improving the
legislation of the Republic of Kazakhstan targeted at improving the legal regulation of corporate
legal relations, corporate management, activities of the corporate groups and the legal status

of holding companies. The methodological basis of scientific research is represented by a num-

ber of general scientific and special methods of cognition, namely: dialectical, systemic, Aris-

totelian methods, method of system analysis, sociological and others. The author stated that,

despite the large number of new laws contained in the analysed Concept, the law on its basis

was never adopted, which is connected, for the most part, with increased detailing of contrac-

tual legal regulation, which may lead to a restriction of freedom of contract. In addition, the
paper argues the prudence of eliminating unreasonable effects on corporate relations through

criminal and administrative law, the necessity for legislative consolidation of the public reli-

ability of the register of legal entities is emphasized, proposals are developed and reasoned for
a qualitative reform of the corporate legislation of the Republic of Kazakhstan by means of
amending existing provisions of the national legal regulation.

Keywords: corporate law, concept, corporate legal relations, modernization of legislation, legal
entity.

INTRODUCTION

In 2018, on the instructions of the Ministry of Justice of the Republic of Kazakhstan
and its contractor, the Reed Smith company, a Concept was developed for improve-
ment of the legislation of the Republic of Kazakhstan aimed at bettering the legal
regulation of corporate legal relations, corporate management, the activities of cor-
porate groups and the legal status of holding companies (hereinafter referred to as
the "Concept")'.

' The Concept of Improving the Legislation of the Republic of Kazakhstan. Retrieved from http://

www.zqai.kz/sites/default/files/rus_2015.pdf
®
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The purpose of the Concept is to state the most important aspects of improving
Kazakhstani legislation on business enterprises of a corporate type in such a way, so
as to:

— restore the logic of the initial (after the transition to a market type of national
economy in the early 1990s) structure and content of corporate legislation in accordance
with the general provisions of the Civil Code of the Republic of Kazakhstan (“Civil
Code”) on legal entities';

—modernize corporate legislation with consideration of the experience of developed
democratic foreign countries of a market type in regulation of entrepreneurial activity
and the legal forms available for its implementation;

— ensure the convergence of corporate legislation with the law of the states of the
European Union, the United Kingdom, including the countries of the Commonwealth,
and other member states of the Organization for Economic Cooperation and Develop-
ment (OECD) on the basis of harmonization or implementation of the most effective
and universal corporate law institutions in the legislation of Kazakhstan [1-3].

It is assumed that such improvement of the legislation will create additional condi-
tions for enhancing entrepreneurial activity, reducing the number of corporate conflicts
and changing their quality towards minimizing the degree of their materiality for ge-
neral civil circulation, reducing the manifestations of raiding and corporate blackmail.
The aim is also to create the soil for the formation in Kazakhstan of a sustainable class
of professional directors and managers, committed in their activities to the best inter-
national standards of corporate governance, protection of shareholder rights and respect
for investors.

Convergence of corporate legislation with the best examples of legal regulation will
also facilitate the increase of the inflow of investments into the national economy, on
the one hand, and mutually beneficial integration of the domestic market infrastructure
into the system of international economic relations for Kazakhstan and the countries
that are its business partners, on the other hand [4; 5]. In general, it is advisable to
improve corporate law that would allow, within the framework of regulations relating
to private international law, to develop modern and appropriate international corporate
law (international law of companies).

1. MATERIALS AND METHODS

The methodological basis of scientific research is represented by a number of gen-
eral scientific and special methods of cognition, in particular: dialectical, systemic,
Aristotelian, conceptual, logical and legal, comparative law, historical-law, system-
ic-functional, system analysis method, sociological, abstracting, analogy method,
legal modelling, etc.

! Civil Code of the Republic of Kazakhstan. (1994, December). Retrieved from https://online.zakon.
kz/document/?doc_id=1006061
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The dialectical method enabled the estimation of the state, tendencies and prospects
for the development of scientific research in the field of corporate law reform in the
context of the development factors of the state and national legal system. The system-
atic method was used during the analysis of corporate legislation of the Republic of
Kazakhstan and other countries that underwent modernization of national corporate
legal regulation. The Aristotelian method was used to identify the relationships and
contradictions in the conceptual categorical apparatus that exist in the theory of corpo-
rate law, national and international corporate law.

The conceptual method served as a means of scientific research of the categories
“corporate law”, “protection of corporate rights”, “corporate legislation”, “corporation”,
etc. as concepts, which, in turn, allowed to go beyond the framework of the statutory
approach and consider them as a multidimensional social and legal phenomenon. The
historical-law method facilitates the identification of the basic laws and features of the
emergence and development of the concept and essence of corporate law, its maturation
and reform.

The comparative law method was employed to perform a comparative analysis of
the legal regulation of the processes of corporate legislation improvement in the Re-
public of Kazakhstan and other states; the method of abstraction was applied to define
and clarify individual concepts, in particular, the concept of corporations, corporate
rights, corporate entity, corporate dispute. Using the systemic-functional method, a
circle of conceptual directions for the modernization of corporate legislation in the
Republic of Kazakhstan was determined. Aristotelian and logical and legal methods
allowed to identify the shortcomings of the current legislation and substantiate the di-
rections for its improvement. The analogy method allowed, with consideration of
practices of other states, to conclude the necessity of improvement of the domestic
system of corporate legislation. Upon formulating legislative proposals, we employed
the statutory-semantic technique, logical methods of cognition and the method of legal
modelling.

The information base of the research is formed by the Constitution of the Republic
of Kazakhstan, civil and corporate national legislation, international provisions and
standards, decrees of the Constitutional Council of the Republic, laws and other regula-
tions, data from ministries and sociological services, monographic and periodic litera-
ture, court case reports, results of author's personal research.

The analysis method allowed to determine that the emergence of variable forms of
ownership caused the gradual maturation of modern forms of economic activity, which,
in turn, facilitated a qualitative update of domestic legislation governing the existence
and functioning of corporate legal relations in the Republic of Kazakhstan. In turn,
today's realities require a qualitative review of the existing legal regulation, its mod-
ernization and fragmentary adaptation of foreign practices with consideration of the
national identity.
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2. RESULTS AND DISCUSSION

2.1 Background and issues of adoption of the researched Concept in the Republic of
Kazakhstan

Over the years of independence, the entrepreneurial environment has undergone
qualitative changes connected with the expansion of contractual types of commercial
relations, the transformation of corporate legal relations mechanisms, the dynamic
growth in the number of foreign economic operations, as well as an increase in the
number of foreign investments. Integration processes today act as the basis, proceed-
ing from which the approbation of foreign practices in legal regulation of economic
relations in the Republic of Kazakhstan takes place, furthermore, law enforcement
practice is also subject to the direct influence of foreign treaty institutions. It should
be emphasized that in the context of globalization, the foundations of reforming
corporate legislation and law, which as a result can create a qualitatively new level
of the national legal system for the state and increase its competitiveness, are also
of particular importance [6—8]. Thus, today one of the leading priorities of the na-
tional policy is to ensure high and sustainable rates of economic growth. For this, a
developed and flexible corporate legislation is required that would allow investors to
perform their activities in the Republic of Kazakhstan, as well as to contribute to the
development of a new business and its conduct. It is precisely for these reasons that
it is of paramount importance to implement international and approbated standards
in this field into national legislation and law enforcement practice.

It should be noted that the adoption of the Concept in the Republic of Kazakhstan
was not a spontaneous phenomenon, but was the result of a long discussion, thorough
legislative work and doctrinal justification of its provisions in the context of the realities
of globalized corporate legal relations. Thus, the main results of the research were re-
flected in the form of analytical reports, draft legislative acts and their concepts. With
that, experts have repeatedly noted that the perception of the elements, principles of
foreign legal systems should be exercised with great care, maintaining the identity of
the legal system of Kazakhstan. In particular, a research of the trends in improving
legislation on legal entities facilitated the development of an appropriate concept for
legislation improvement, with consideration of the recommendations of participants in
numerous conferences in the field of corporate law, legislation and management. This
concept is based on the implementation of the provisions of English law, its main pur-
pose is to identify a number of legal ideas and constructions that can be fragmented
into legislation from English law with the justification of the corresponding possibility
through the lens of the necessities of law enforcement practice and the achievements
of the Kazakhstani civilistic doctrine.

It should be noted that for a long time, scientists have been suggesting and develop-
ing similar concepts. Thus, for instance, back in the 90s, F.S. Karagussov suggested
areas in which the improvement of corporate legislation and management appears to
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be most prudent. These developments were based on a research of the experience of
development of joint-stock legislation and the practice of its application in the Repub-
lic of Kazakhstan and other CIS countries, on the results of a comparative comprehen-
sive analysis of the legislation on joint-stock companies of developed market-type states
(Germany, France, Switzerland, England, the USA) and regulatory documents of the
European Union, as well as model (recommendation) acts of the Interparliamentary
Assembly of the CIS Member States [3].

Consequentially, the adoption and gradual implementation of the Concept of legal
policy of the Republic of Kazakhstan for 2010 — 2020 [3] had a special influence on
the formation of the researched Concept. The main areas of development, among other
things, in this document were identified as follows: limiting state interference in the
field of private entrepreneurship and expanding the scope of application of the principle
of free disposition in the regulation of proprietary relations and relations within the
framework of the civil process, development of corporate law and legislation on non-
profit organizations, "clarification of the concept of transactions, their composition and
consequences of non-execution of transactions", "improvement of the institution of
recognition of transactions as null and void". This Concept of legal policy in the field
of vector corporate legislative reforms has become a partial example of the implemen-
tation of the provisions of English law. However, even the development of the Concept
in scientific circles was perceived very ambiguously and became the subject of discus-
sion. In the course of its subsequent examination, the head of the school of the Kazakh-
stani civilistic thought, academician M. K. Suleymenov, proposed the most appropriate
ways and means of perceiving the concepts and institutions of English law proposed
for “implementation” [9]. It should be highlighted that the linking of the analysed
document to English law is rather conditional, due to the fact that many legal construc-
tions are used in international trade or business practice, and are also subject to legal
regulation in the legislation of many countries of the world.

It is noteworthy that in the second half of 2018, a research group of scientists com-
posed of M. K. Suleymenov [9], F.S. Karagussov [3], K. V. Mukasheva and A. E. Dui-
senova [10] conducted a comprehensive comparative research of Kazakhstani national
legislation with legal regulation in other countries in the field of reforming and modern-
izing legislation on entrepreneurial activity, based on which a unified national report
was developed containing proposals for adapting the positive experiences of other
countries and expert conclusions on the results of the completion of reforms (including
analysis of the laws of Russia, Germany, Singapore, the Canadian province of Quebec,
and English law). This analysis was performed in such areas as: corporate law and
management, regulation of holding companies and corporate groups, individual legal
structures used in business, issues of contractual liability and protection of foreign in-
vestors [11]. The results of this work also laid the foundation for the basis of amend-
ments and changes to the Concept of the draft Law of the Republic of Kazakhstan “On
Amendments and Changes to Some Legislative Acts of the Republic of Kazakhstan on
@
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the Improvement of Civil Legislation and Improving the Conditions for Entrepreneur-
ship Based on the Implementation of the Principles and Provisions of English and
European Law™".

Based on the results of processing theoretical and empirical material by scientists
and practitioners with the participation of the Ministry of Justice of the Republic of
Kazakhstan, a concept for improving the legislation of the Republic of Kazakhstan
aimed at bettering the legal regulation of corporate legal relations, corporate manage-
ment, the activities of corporate groups and the legal status of holding companies was
developed and presented to the public [3]. We shall emphasize that the developers
positioned this concept as a powerful mechanism for transforming legal reality through
reformed corporate legislation, moreover, it was supposed to intensify cross-border
cooperation and increase investment immediately after the adoption of this Concept.
Without a doubt, this document is a comprehensive guideline, devoid of fragmentation,
on the path to systematic implementation of a qualitative update of corporate legislation
of the Republic of Kazakhstan.

Despite the large number of new laws contained in the analysed Concept, the law
on its basis was never adopted. In particular, positions were expressed that an increased
detailing of contractual legal regulation would lead to unnecessary build-up of provi-
sions, and, as a result, to difficulties in law enforcement. Some scholars even emphasized
that legalising the provisions of the Concept may lead to a restriction of freedom of
agreement. To form a comprehensive understanding of the Concept and the correspond-
ing conclusions, it is necessary to analyse its content and the subsequent impact on the
modernization of corporate legislation of the Republic of Kazakhstan.

2.2 Analysis of the conceptual provisions of the proposed Concept

The Concept proposes steps to improve the legal regulation of profit corporate orga-
nizations created in those legal forms that provide legal guarantees and mechanisms
to protect the rights of investors and shareholders, allow the formation of corpo-
rate groups (including transnational ones), for which effective regulatory measures
aimed both at protecting the domestic market and at promoting international (trans-
border) economic ties?. This refers to the legal regulation of profit private-law corpo-
rations, which in foreign law are called business companies or companies based on
membership using the principle of separation of membership in the corporation from
its management [ 12—15]. The issues of legal regulation of non-profit corporations, as
well as profit organizations based mainly on a personal element, which involves the
personal participation of a member of the corporation in the conduct of its affairs,
the implementation of its activities and its management (these are full and limited

' The concept of improving the civil legislation of the Republic of Kazakhstan on the basis of the
implementation of the provisions of English law. Retrieved from http://www.zqai.kz/sites/default/files/
rus_2015.pdf.

2 Ibidem
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partnerships, as well as production cooperatives) are left out of the framework of the
Concept.

The presentation of the Concept itself is preceded by a brief description of the
structure and content of the corporate legislation of the Republic of Kazakhstan, which
is currently in force. In addition, a separate section of the Concept is devoted to the
description of the development of corporate legislation in the Republic of Kazakhstan
from 1991 to the present.

The Concept itself is very extensive in content. However, all directions of the de-
velopment of legislation contained therein can be divided into three large groups. The
first group includes ideas regarding a general model for regulating corporate relations,
the structure and content of corporate legislation, as well as the basic concepts and
classifications of corporate law and corporate organizations. The second group deals
with the provisions governing the issues of corporate structure and corporate manage-
ment, and first and foremost, upon using the legal form of a joint-stock company. The
third group of ideas focuses on the institution of corporate groups as a set of provisions,
proceeding wherefrom the existence of a group of companies and the emergence of
holdings are recognized, and corporate management is regulated within the framework
of such a group of companies.

The number of proposed improvement directions is quite large. In this regard, only
some conceptual (ideological) directions of the proposed modernization and improve-
ment of corporate legislation are outlined below.

It appears prudent to proceed from the fact that it is legislation as a set of legal
provisions united by a single purpose (namely, to regulate corporate relations) that is
preserved by the source of corporate law and regulation of corporate relations; self-
regulation in this field should be substantially limited. It can be stated that corporate
law at this stage is a branch of civil legislation, the object of which is corporate relations,
regulated on the basis of general principles (fundamentals) of civil legislation by special
rules of corporate law, as well as contractual and obligatory law, other applicable legal
provisions.

The preservation of the current model of civil relations regulation was noted as
promising: general provisions of the Civil Code (general principles of civil legislation,
rules on legal entities and corporations, general provisions on property, obligations,
contracts and civil law liability) and corporate legislation based on them (on profit
organizations of corporate type of various legal forms, legislation on non-profit
organizations)'.

A legislative classification of corporate contracts, regulation of the grounds and
conditions for their conclusion, performance and termination is proposed. With that,
the features of the exclusive or combined application of the provisions of contractual

! Civil Code of the Republic of Kazakhstan. (1994, December). Retrieved from https://online.zakon.
kz/document/?doc_id=1006061

177



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 3, 2019

and/or corporate law upon regulating corporate contracts still require understanding. It
will be necessary to determine how much in a certain case the corporate legislation can
take precedence over the general provisions of the Civil Code! on contracts and obliga-
tions? Can there be special features of regulation of issues of validity of corporate
contracts, can special or other grounds for the invalidity of corporate contracts be es-
tablished?

A special block includes proposals on improving regulation of the issue of liability
of company officials, the regulation of so-called derivative actions, increasing the degree
of personal and professional independence and competence of members of the board
of directors, reviewing requirements for the status of an independent director.

Among other proposals directly related to issues of organizational structure and
corporate management, the idea of an agreed withdrawal from the shareholders/mem-
bers of the company should be noted; new provisions governing changes in the com-
position of shareholders; on improving the mechanism for withdrawing from the
membership of a limited liability partnership (LLP (LLC)); regulation of remote control
in companies; improving regulation of corporate management transparency issues and
disclosing information on the company and its activities; creating a register of benefi-
ciaries of companies; improving the rules on special categories of transactions of a
joint-stock company (JSC). Additionally, it is proposed to restore full transparency in
decision-making regarding the conclusion of transactions by the company with an inter-
est in their implementation and public disclosure of information on each of them
[16-18]. It is proposed to improve the procedures of merger and separation of joint-stock
companies, the regulation of mixed forms of reorganization, as well as measures for
the efficient distribution of property remaining after the liquidation of the joint-stock
company among its shareholders.

It is separately proposed to accept the idea of the legal formation of a corporate
group on the basis of an agreement; regulate in detail all transactions between a holding
(dominant) company and a subsidiary (subordinate company). It is important to estab-
lish certain exemptions for subsidiaries included in the corporate group in terms of
corporate management issues, based on the right of the holding company to give bind-
ing instructions to the subsidiary and liability of the holding company for the obligations
of the subsidiary.

Proceeding from the abovementioned main provisions of the Concept, it can be
stated that, in spite of the expressly modernizing component, there is an inherent exces-
sive detailing that can both minimize the risks of activities of subjects of corporate
legal relations and lead to confusion in legal regulation and enforcement. It is worth
emphasizing that only subsequent drafting of the provisions, which are proposed in the
Concept, by the legislator with the participation of representatives of doctrine and

' Ibidem
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practice, will lead to the achievement of the necessary result and increase the effi-
ciency of the current corporate legislation of the Republic of Kazakhstan.

2.3 Proposals for the modernization of corporate legislation in the context of the
analysed Concept

Particular attention in the context of modernizing corporate legislation should be
given to the essence of corporate relations that it regulates. Note that currently there
is no legalized definition of the concept of “corporate relations”, however, it is pru-
dent to outline them as relations regulated by civil legislation and limit the circle
of subjects of such relations. It appears necessary to unambiguously determine that
corporate relations are those related to the establishment, membership and manage-
ment of corporations.

A clear understanding of who can be recognized as subjects of corporate relations
is important. These include: the corporation itself, its members and officers. Only they
can act as parties to a corporate dispute, and only in relation to them can the criminal
and administrative-law prosecutions for socially dangerous acts stipulated by the law
be applied. Establishment of the definitions and the list of subjects of corporate relations
is considered as inappropriate from the standpoint of universally recognized methods
of legal technology. However, the development of a single position is possible in judi-
cial practice and/or as a result of its generalization.

Profit and non-profit corporations are the majority of legal entities involved in
modern civil circulation. However, until the final abandonment of the form of state
enterprise in Kazakhstan law, the possibility of the existence of both corporate and
unincorporated profit organizations will remain. In this regard, it is deemed appropriate
to legislatively consolidate the legally relevant criteria of the corporation, determining
that the corporation is a legal entity, the founders/members of which, in exchange for
contributions to its property or charter capital, acquire the rights (or possess rights) of
membership in relation to it (this legal entity ) The content and/or scope of the concept
of “membership right” should be determined in relation to the corporation of each in-
dividual type (profit or non-profit) and each individual legal form.

The methodological approach is also important for establishing special regulation
of not only legal forms, but also of types of legal entities, since the unifying factor in
each type is not so much the organizational moment of membership in the corporation
as the permissibility or prohibition of the distribution of its income among members of
the corporation. This factor directly affects the content of membership rights, the regu-
lation of the corporation, the features of its corporate structure and corporate manage-
ment; it also conditions the impossibility of type transformations for legal entities (in
any case, the transformation of a non-profit organization into a commercial organization
is prohibited, and this must be enshrined in the Civil Code)'.

! Civil Code of the Republic of Kazakhstan. (1994, December). Retrieved from https://online.zakon.
kz/document/?doc_id=1006061
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In this regard, the law of non-profit organizations should be separately outlined,
combining the regulation of such legal entities that can be established as corporations
and in other (unincorporated) forms, in particular, institutions and foundations [19-21].
In turn, there is separate corporate legislation related to the regulation of commercial
legal entities established and operating as corporations (corporate type organizations).
It also seems appropriate to prevent the use of the same legal forms for profit and non-
profit organizations. And business companies and business partnerships should be
recognized by commercial organizations only by virtue of their respective legal form
[22]. With consideration of the foreign practices, it is reasonable to provide for clas-
sification of commercial corporations into business companies and business partnerships
in the Civil Code', as well as to ensure separate regulation of companies and business
partnerships. It is also prudent to maintain a commitment to an approach where the
legal forms of profit corporations (as well as of all profit organizations in general) should
be regulated by law, and their legally established list should be exhaustive?.

Legislative regulation of features with regard to companies recognized by legal
entities of public law (LEPL) may be permissible. At present, Kazakhstani law does
not recognize the existence of LEPL. However, if this concept is adopted, one should
bear in mind that such LEPL can be created in the legal forms provided for legal entities
of private law, including in the form of business companies. Corporate structure and
corporate management issues should be fully regulated by the legislation on companies.
Features may relate to the regulation of issues regarding the grounds for their establish-
ment, determination of special legal capacity, control over the achievement of the
creation purposes and grounds for termination of activity.

At the same time, considering the diversity of types of entrepreneurial activity, it
appears to be appropriate to consolidate the concept of “national corporate management
standard” (“NCMS”) in the field of entrepreneurship and to allow the creation of such
non-statutory legal standards as well as model internal corporate acts (such as, for in-
stance, model code of corporate management, regulations on company bodies, regula-
tions and methodologies) by an authorized entity in order to promote the improvement
of practices of corporate management and improve the investment attractiveness of
Kazakhstani companies. Of course, such NCMSs should not contradict the legislation
as the minimum mandatory standard.

A certain acceptability may be gained by the idea of legislative classification of the
NCMS as mandatory for certain categories of companies (for example, depending on
the type of activity it performs, being listed on a stock exchange, circulation of its shares
in trading or quotation systems of the OTC market, the circle or number of its share-

! Civil Code of the Republic of Kazakhstan. (1994, December). Retrieved from https://online.zakon.
kz/document/?doc_id=1006061

2 The concept of the legal policy of the Republic of Kazakhstan for the period from 2010 to 2020,
approved by Decree of the President of the Republic of Kazakhstan. (2009, August). Retrieved from http://
www.adilet.gov.kz/ru/policy-documents.
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holders, other circumstances) and recommendatory (including referring to them model
corporate acts as well). With that, it will be necessary to determine by whom and in
what cases NCMSs of a certain kind must or might be accepted, and what are the con-
sequences of their non-compliance.

Legislative identification of decisions of meetings in the Civil Code as the basis for
the emergence of civil rights and obligations will facilitate the introduction of legal
certainty in relations connected with corporate management, reduce the number of
corporate disputes, increase the degree of responsibility of corporation members and
its officers for the proper exercise of their membership rights and company management
responsibilities, and in general will improve the quality of corporate legislation, and
will also facilitate its convergence with the legislation of developed countries and
countries that are major economic partners of Kazakhstan'.

The aforementioned register of legal entities is one of two public registers that are
of importance to joint-stock companies. To confirm and exercise the rights of sharehold-
ers with respect to shares, the register of securities holders is of legal significance.

In the legislation, it is prudent to unambiguously determine that the formation of
the bodies of the company is the responsibility of its founders, subject to execution
upon deciding to establish a company. The obligation of the members/shareholders of
the company to ensure the continuity of proper management of the company should be
established separately. Effective mechanisms should be created in order to encourage
or coerce the members/shareholders to form company bodies at any time during the
company's activity, when it becomes necessary. This is especially important for joint-
stock companies, as well as for any other public interest companies.

Regarding the corporate structure regulation issues, it is proposed to strictly follow
the principle of separating membership from management, to narrow the competence
of the general meeting, the model of mixed regulation of the issue of the applicable
corporate structure of the company, as well as to bring the regulated corporate structure
models in line with the models applied in developed jurisdictions.

CONCLUSIONS

The analysed Concept, developed with consideration of varied doctrinal approaches
and positive foreign experience, facilitated the formation of a comprehensive idea
of the necessity for modernization and high-quality reform of the current corporate
legislation of the Republic of Kazakhstan, as a result of which the following conclu-
sions were proposed.

The necessity of excluding unreasonable impact on corporate relations via provi-
sions of criminal and administrative law is argued: public-law sanctions should
be applied only in cases of deliberate illegal actions against property and proprietary

' The Concept of Improving the Legislation of the Republic of Kazakhstan. Retrieved from http://

www.zqai.kz/sites/default/files/rus 2015.pdf
®
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interests of corporate relations entities that are unable to enjoy civil-law remedies in
the absence of direct legal relationship with the offender.

It is proved that the legal status of joint-stock companies and limited liability com-
panies (superadded liability companies) should be regulated by independent laws, and
the approach used in the current legislation to regulate the features of legal entities from
these legal forms appears to be prudent. A separate law should regulate the legal status
of business partnerships in the form of a full and limited partnership, without extending
the provisions general for them to companies with limited and superadded liability. The
legal status and corporate management system in a joint-stock company should be
governed primarily by imperative regulations. In turn, LLCs and SLCs can be used for
start-up businesses, small and medium enterprises. Regulation of the legal status of
such companies may be more dispositive and, in many matters concerning the formation
of a corporate structure and performing corporate management, allow their members
to take more initiative and establish rules at their discretion to the extent permitted by
law, without violating third party rights and public policy.

It was stated that corporate legislation should constitute the minimum standard for
creating a corporate structure and regulating relations within the framework of corporate
management. With that, such a standard should be common for all companies of the
corresponding legal form (JSC or LLC), regardless of which entity is its major share-
holder/member. In this regard, it seems prudent to establish a rule on the uncondi-
tional applicability of the legislation on companies to any joint-stock companies and
limited liability companies with the exception of companies belonging to corporate
groups that are governed by special rules on corporate groups, regardless of whether
these companies some are part of a certain corporate group provided for by law or aris-
ing by force of law. Furthermore, such legislative exceptions should also be common
in application to any corporate groups.
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