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Amnppiii bornanosuyu I'punsik, Hagia Bacuiisaa MijioBcbka

Biooin npobnem npusamnoeco npasa

Hayxoeo-docnionoco incmumymy npusamnozco npasa i
nionpuemnuymea imeni akaoemixka @.I". bypuaxa HAIIpH Ykpainu
Kuis, Ykpaina

OCOBJIMBOCTI 3ACTOCYBAHHS CTATTI 392 IUBLJIBHOI'O
KOJIEKCY YKPATHU ITPU BUSHAHHI ITIPABA BJIACHOCTI HA
HOBOCTBOPEHE HEPYXOME MAHHO (3A MATEPIAJIAMHU
CYJIOBOI IPAKTUKN)

AHoTauis. /Jocaiodxicenns ocobnusocmell BUSHAHHA NPABA 81ACHOCHI HA HOBOCHBOPEHE HEPYXOMe
MatiHoO 3yMo6leHe U020 Memoio, AKA NOoAsede V GU3HAYEHHI Nidcmag O0as 3acmocy8anHs
nepedbauenozo cmammeio 392 Lusinornoeo kooexcy (LK) Ykpainu cnocoby 3axucmy npu 6usHanui
npasa 61ACHOCMi HA HOBOCMEOPeHUli 00’ €km OYOIBHUYMBA, A MAKONC GUABNIEHHI NPOSANUH |
cynepeuHocmell y 3aKOHO0A8Cmei  YKpainu, cyoo8ili npakmuyi, wo 6UHUKAOMb Ni0 yac
3aCMOCYBaHHSL I0N0GIOHO20 CROCOOY 3aXUCTY CYO EKMUBHO20 NPABA MA 8UPOONIEHH] NPONO3UYill
w000 ix yCyHeHHs. Y 36 A3KY 3 YuM, OCHOBHUM MeMOOOM OAHO20 00CNIONCEHHS CIA8 NOPIBHAIbHO-
npagosutl, AKUll 0ag 3Mo02y SUASUMU MA NPOAHANIZY8amu pi3Hi Ni0Xo0u 00 3aKOHOOABYO20
3AKPINAEHH MaA 3ACMOCY8AHH MAKO20 CHOCOOY 3aXUCmy, SIK 6U3HAHMA Npasa eiacHocmi. Y
HAYKOBIU cmammi 6CMAHOBIEHO, W0, He38ANCAIOYU HA Me, W0 NPU YKIAOEHHT 002080pY KYNi6li-
npooadscy MAuHOBUX NPA8 HA HEpyXome MAlHo, NOKYNeyb OMPUMYE 0OMedcene peuoge npaso, 3a
SAKUM 6IH HAOLIeHUll NeeHUMU, dle He 6cima npasamu iacHuxa maiina. OOIpYyHmMOBAHo, WO
noKyneybv, sIKUll BUKOHAB CB0T 2pOouio8i 30006 'A3aHHsL 3a 002080POM KYRIGLI-NPOOANCY MAUHOBUX
npas Ha Hepyxome MAlHo, NOBHICIMIO CHIAMUBULY 8APMICb, YCINAHOBIIEHY 8KA3AHUM 002080POM,
88ANCAEMBCS MAKUM, WO GUUHUS Oii, CNPAMOBAHI HA BUHUKHEHHS IOPUOUYHUX (DAKMi8, HeOOXIOHUX
i docmamuix 011 OMPUMAHHSL NPABA BUMOSU Nepexody NPasa 8IACHOCMI Ha 00 'ekm 0YOigHUYMEA.
YV 36’a3xy 3 yum dosederno, wo eghexmuenicms 3acmMoCy8aHHA NPU BUSHAHHI NPABA GLACHOCMI
Ha HOBOCMEOpEHe HepyXOMe MAliHO cnocoby 3axucmy, nepedbauernozo cm. 392 L[K Vkpaiuu,
CNPAMOBAHA HA HIBENI0BAHHA MONCAUBOCTI 8UUHEHHS NOOAILUUX NPOMUNDASHUX Oill Mpemix
0Cib w000 Mmakoeo MauHa, i 00CA2AEMbC 3d OONOMO20I0 NPUMYCOB020 BUKOHAHHS PIlUeHH
YOy WAAXOM BUBHAHHA NPABA BAACHOCMI HA KOHKPEeMHUL 00 '€Km, a y 6UNAOKY 1020 3HUUJeHHS
— WAXOM OMPUMAHHSL 8i0N0BIOH020 Gi0wWK00y8anns. IlIpaxmuune 3HauenHs OOCHIOJICEHHS
ocobausocmeti 3acmocysanns cm. 392 K VYkpainu npu eusnanui npasa 61acHocmi Ha
HOBOCMBOPEHe HepyXome MAUHO NOAA2AE y MOMY, W0 U020 pe3ylbmamu HOKIUKAHI Cnpusimu
ROOANLUUM HAYKOBUM PO3POOKAM, YOOCKOHANEHHIO NPABOBO20 Pe2YIt08AHHS GIOHOCUH, 00 €EKMOM
SAKUX € HOBOCMBOpeHe HepyXxome MatHo, onmumizayii peanizayii npasa e61acHocmi ma
npaso3acmocysants y yiil ceepi.

KurouoBi cioBa: crioci6 3axucty, MaifHOBI mpaBa, 00’ €KT iHBECTyBaHHS, A€p)KaBHA PeeCcTpalis,
JIOTOBIp KyHiBIIi-TIPOJIaXKYy.

77



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 2, 2020

Andrii B. Hryniak, Nadiia V. Milovska

Department of Private Law Issues

Academician F.H. Burchak Scientific Research Institute of Private

Law and Entrepreneurship of the National Academy of Legal Sciences of Ukraine
Kyiv, Ukraine

FEATURES OF APPLICATION OF ARTICLE 392 OF THE CIVIL
CODE OF UKRAINE UPON RECOGNISING THE RIGHT OF
OWNERSHIP OF NEWLY CREATED REAL ESTATE (A CASE
STUDY OF JUDICIAL PRACTICE)

Abstract. The study of the specific features of recognition of ownership of newly created real estate
is conditioned by its purpose, which is to determine the grounds for application of remedy upon
recognising ownership of newly created construction object, stipulated by Article 392 of the Civil
Code of Ukraine. The purpose of the study also includes identification of gaps and discrepancies
in the legislation of Ukraine and judicial practice, which arise during application of the
appropriate remedy for a substantive right, and the development of proposals for their elimination.
In this regard, the main method of this study was comparative law, which allowed to identify and
analyse different approaches to the legislative consolidation and application of such a remedy as
the recognition of property rights. Upon concluding an agreement on sale and purchase of property
rights to immovable property, the buyer receives a limited real right, under which it is endowed
with certain, but not all rights of the property owner. Nevertheless, in recognising the ownership
of newly created real estate, the study proves the feasibility of applying the method of protection
stipulated in Article 392 of the Civil Code of Ukraine. It is substantiated that the buyer, who has
performed its monetary obligations under the agreement on sale and purchase of real property
rights, having fully paid the contractual value, is considered to have committed actions aimed at
the occurrence of legal facts necessary and sufficient to obtain the legal claim for the transfer of
ownership of the construction object. In this regard, it has been proved that the effectiveness of the
remedy stipulated by Article 392 of the Civil Code of Ukraine, which is applied upon recognising
the ownership of newly created immovable property, is aimed at levelling the possibility of further
unlawful actions of third parties in relation to such property, and is achieved through the
enforcement of judgement by recognition of ownership of a specific object, and in case of its
destruction — by obtaining appropriate compensation. The practical significance of the study of the
application of Article 392 of the Civil Code of Ukraine upon recognising the ownership of newly
created real estate is that its results are designed to promote further research, to improve the legal
regulation of relations, the object of which is newly created real estate, to optimise the
implementation of property rights and law enforcement in this area.

Keywords: remedy, property rights, investment object, state registration, sale and purchase
agreement.

INTRODUCTION

In accordance with Part 1 Article 16 of the Civil Code of Ukraine!, every person shall have
the right to go to court to protect their violated, unrecognised, or disputed rights, freedoms,
or interests. Protection of civil rights is an action to prevent, stop the violation of rights, or
restore the violated rights of individuals or legal entities. Every person shall have the right

L Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15
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to protection of their right and interest, which do not contradict the principles of civil
legislation, the requirements of justice, good faith, reasonableness. The protection of
substantive civil rights and interests is carried out in accordance with the procedure
stipulated by law, i.e. by means of appropriate remedies [1; 2]. The remedy for the
substantive civil rights constitutes a substantive coercive means stipulated by law, which
facilitate the restoration (recognition) of the violated (disputed) rights and exercise
influence on the offender. Provisions of civil legislation (Article 16 of the Civil Code of
Ukraine)? stipulate certain ways to protect civil rights and interests, the list of which is not
exhaustive, because the court may remedy civil rights or interests by other means
prescribed in an agreement or law. Under Article 16 of the Civil Code of Ukraine, one of
the ways to remedy civil rights is the recognition of a substantive right, which is applied
when a certain substantive right of a person is questioned or disputed, denied, or when
there is a real threat of such actions.

In the field of property rights, recognition of property rights constitutes an effective
remedy. Thus, in accordance with Article 392 of the Civil Code of Ukraine?, the property
owner may file a lawsuit for recognition of their property right, if this right is disputed or
not recognised by another person, as well as in case of loss of a document certifying the
said property right. The application of the remedy prescribed by Article 392 of the Civil
Code of Ukraine should promote the real restoration of the violated right by ensuring the
termination of its non-recognition or dispute, as well as be aimed at eliminating the
possibility of further unlawful actions of third parties against such property. The purpose
of such remedy is achieved through the enforcement of a judgement by recognising the
ownership of a particular object, and in case of its destruction — by obtaining appropriate
compensation. At present, however, the issue of the possibility of applying Article 392 of
the Civil Code of Ukraine to legal relations concerning investment in construction objects
remains debatable both at the theoretical and practical levels. Moreover, such application
concerns not only the loss of title establishing documents, but also the cases of their
complete absence. This situation may arise from the lack of confirmation of the existence
of the substantive right of the owner by the respective documents due to other persons
obstructing the registration of ownership of the newly created immovable property
subsequent to its commissioning. Furthermore, the existence of the owner's substantive
right to the invested construction object may be doubted, unrecognised, or disputed by
other persons, in particular in case of alienation of the investment object to third parties
subsequent to commissioning of the building as a result of changes in the technical
specifications of the investment object introduced during the construction [3-7]. In this
regard, the purpose of this study is to determine the possibility and grounds for the
application of the remedy stipulated by Article 392 of the Civil Code of Ukraine upon
recognising the ownership of a newly created construction object, as well as to develop
proposals to eliminate contradictions in the legislation of Ukraine and judicial practice,
which arise upon application of the corresponding remedy of subjective rights. The
practical significance of the study of the application of Article 392 of the Civil Code of
Ukraine upon recognising the ownership of newly created real estate is that its results are

! Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15.
2 bidem, 2003.
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designed to promote further research, to improve the legal regulation of relations, the
object of which is newly created real estate, and to optimize the implementation of property
rights and law enforcement in this subject area.

1. MATERIALS AND METHODS

The issue of recognition of ownership of newly created real estate is understudied in the
legal literature. Recognition of property rights in general has been the subject of research
among such scholars as 0.0. Kot [8], .M. Panchenko [9], 1.O. Dzera [10], etc. At the
academic level, some issues of recognition of ownership of a self-built object, inheritance
in the absence of a title deed, recognition of ownership of a derelict thing, the statute of
limitations, etc. have been considered, indicating that the legislator either stipulates no
possibility whatsoever for the recognition of ownership in some of these cases (for
example, for objects of self-built construction or recognition of ownership by the testator)
or stipulates another, special procedure for acquiring ownership of such objects, which is
more complicated than the procedure for recognition of ownership under Article 392 of
the Civil Code of Ukraine, and therefore should be governed by other rules of civil
legislation [11-13]. The comment of scholars on legal positions of the Supreme Court,
"Protection of property rights”, edited by 1.V. Spasybo-Fatieieva, deserves special
mention [14]. However, the inconsistency of judicial practice necessitates the
identification of features and grounds for recognition of ownership of newly created real
estate under Article 392 of the Civil Code of Ukraine. The methodology of this study is
determined by its purpose and lies in identification of features and grounds for the
application of such a remedy as the recognition of ownership of newly created real estate;
identification of gaps and discrepancies in the legislation of Ukraine and the judicial
practice, which arise during the application of the corresponding remedy of subjective
rights and proposals for their elimination. The legal framework of this study includes the
Civil Code of Ukrainel,the Law of Ukraine "On Property Valuation, Property Rights, and
Professional Valuation in Ukraine"?, the Law of Ukraine "On Financial and Credit
Mechanisms and Property Management in Housing Construction and Real Estate"*, Law
of Ukraine "On Regulation of Urban Development™, Law of Ukraine "On State
Registration of Real Rights to Immovable Property and Their Encumbrances"®, Resolution
of the Cabinet of Ministers of Ukraine "On the Procedure for Commissioning Completed

! Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15

2 Law of Ukraine No. 2658-II1 “On Valuation of Property, Property Rights and Professional Valuation
Activities in Ukraine”. (2001, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2658-14#Text.

% Law of Ukraine No 978-IV “On Financial and Credit Mechanisms and Property Management in Housing
and Real Estate Transactions”. (2003, June). Retrieved from https://zakon.rada.gov.ua/laws/show/978-15

4 Law of Ukraine No 3038-VI “On Regulation of Urban Planning Activity”. (2011, February). Retrieved
from https://zakon.rada.gov.ua/laws/show/3038-17

5> Law of Ukraine No. 1952-1V “On the State Registration of Real Rights to Immovable Property and Their
Encumbrances” (2004, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1952-15#Text.
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Facilities™!, Resolution of the Cabinet of Ministers of Ukraine "On Procedure for
Registration of Proprietary Rights to Immovable Property and Their Encumbrances"?, etc.

The study uses general scientific and special legal methods of scientific knowledge.
The main method of research is comparative law, which allowed to identify and analyse
different approaches to the legislative consolidation and application of such a remedy as
the recognition of ownership. Philosophical and functional methods allowed to outline the
prerequisites for the development of an effective remedy of property rights to construction
sites and to identify the interrelation of its elements. The dialectical method of cognition
accompanied the entire procedure of scientific research and allowed to consider the trends
of development and improvement of domestic civil legislation in the context of European
integration. The use of the dialectical method of cognition provided an opportunity to
consider the main features of the acquisition of ownership of newly created real estate. The
formal legal method is used in the analysis of legal provisions governing relations in
property rights and the practice of their application. Among other methods of research of
the subject matter, the method of the analysis and synthesis were used to investigate the
modern condition of the legislation and judicial practice and to propose improvement of
the regulatory framework. Analysis of judicial practice of Ukrainian courts and the case
law of the European Court of Human Rights allowed to establish the possibility and
determine the grounds for the application of remedy of recognising the right of ownership
of newly created real estate stipulated by Article 392 of the Civil Code of Ukraine.

The presented scientific ideas of the authors in the modern development of civil
relations include target, methodological, substantive, legal, and effective components.

2. RESULTS AND DISCUSSION

Nowadays, investment and financing of housing construction with the use of funds raised
from individuals and legal entities, including management, can be carried out exclusively
through construction financing funds, real estate funds, mutual investment institutions, as
well as by issuing targeted bonds of enterprises, the obligations under which are performed
by transferring the object (part of the object) of housing construction. Legal relations
arising between persons who alienate property rights to immovable property at the
construction stage and persons who acquire such rights are formalised by agreements of
sale and purchase of property rights to immovable property, according to which the buyer
receives the right to own, dispose of, and use property rights, but the ownership of a
particular apartment arises only in the future [15-16]. Thus, according to Article 656 of the
Civil Code of Ukraine®, property rights may be the subject of a sale and purchase
agreement. Therewith, the general provisions on sale and purchase of property rights shall
apply to the sale and purchase agreement, unless the content or nature of these rights

! Cabinet of Ministers of Ukraine Decree No. 461 “On the Procedure for the commissioning of completed
construction projects”. (2011, April). Retrieved from https://zakon.rada.gov.ua/laws/show/461-2011-
%D0%BF.

2 Decree of the Cabinet of Ministers of Ukraine No. 1127 “On the Procedure for State Registration of Real
Rights to Immovable Property and Their Encumbrances”. (2015, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/1127-2015-%D0%BF.

3 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15
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specify otherwise. Admittedly, property rights can act as the subject of a wide array of
other civil agreements [17].

As noted in the legal literature, the property right to immovable property at the
construction stage is a limited real right [18]. Analysis of the legislative definition of
property rights, which is stipulated by Article 3 of the Law of Ukraine "On Valuation of
Property, Property Rights and Professional Valuation in Ukraine"! also testifies to its
understanding as different from the ownership of jus in re, as well as other specific rights
and rights of claim. That is, the property right to immovable property at the construction
stage constitutes the right of its holder to claim ownership of such immovable property in
the future. However, at the construction stage, the holder of the property right is endowed
with certain, but not all rights of the property owner. The latter receives only the right to
acquire ownership of a particular property only subsequent to an occurrence of an array of
investitive facts (completion of construction, commissioning, address assignment, etc.),
and not the ownership of real estate per se.

Thus, under the agreement on sale and purchase of property rights, the buyer receives
not ownership of individually determined real estate with all its inherent properties, but
ownership of property that is non-existent at the construction stage, which may come into
existence provided the occurrence of all the circumstances prescribed by the construction
documentation. Therewith, the legislator does not restrict the holder of ownership to
immovable property in performing any operations on these rights that are not prohibited
by law, including the assignment of the right of claim (cession) under such agreements.
However, in the context of the issue of property rights, the case law of the European Court
of Human Rights should be noted. In one of its judgments, it pointed out that the concept
of property in the meaning of Article 1 of the First Protocol to the Convention for the
Protection of Human Rights and Fundamental Freedoms? covers both available property
and assets, including requirements concerning which the applicant may claim that it has at
least a “legitimate expectation” of effective acquisition of property rights (Pine Valley
Development Ltd. and others v. Ireland) [19]. That is, the property right as a "right of
expectation™ is a limited real right, which certifies the competence to acquire ownership of
real estate in the future and forms an integral part of the property [18; 20]. Such a legal
conclusion is stipulated in the judgement of the Supreme Court of Ukraine in case 6-
2651ucl6 [21].

Acquisition of property rights is a certain legal structure with which the law connects
the emergence of a person's substantive right of ownership of certain objects [22]. Part 1
Article 328 of the Civil Code of Ukraine prescribes that the property right is acquired on
the grounds that are not forbidden by the law, in particular from transactions. As for the
moment of occurrence of ownership of the newly created real estate, there are certain
features stipulated by Part 2 Article 331 of the Civil Code of Ukraine, according to which
the right of ownership of newly created real estate arises from the completion of
construction. In this case, if the agreement or law prescribe the commissioning of real
estate, the right of ownership shall also arise from the moment of such commissioning

! Law of Ukraine No. 2658-II1 “On Valuation of Property, Property Rights and Professional Valuation
Activities in Ukraine”. (2001, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2658-14#Text.

2 Convention for the Protection of Human Rights and Fundamental Freedoms. (1950). Retrieved from
https://zakon.rada.gov.ua/laws/show/995_004#Text.
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(commissioning of completed facilities is governed by the relevant Procedure approved by
the Resolution of the Cabinet of Ministers of Ukraine No. 461 of April 13, 2011%). If the
right of ownership of immovable property is subject to state registration in accordance with
the law, the right of ownership shall also arise from the moment of state registration.
Notably, in accordance with the Letter of the Ministry of Justice of Ukraine No. 19-50-
2309 of June 22, 20072, until the completion of the construction of the invested real estate
and its commissioning, the investor shall hold not the ownership of this object, but the
property rights to it. The investor cannot alienate the apartment as a real estate object prior
to the acceptance of the construction object into operation and registration of ownership of
the specified apartment, but can alienate its property rights to the apartment. Thus, the
analysis of the provisions of Article 331 of the Civil Code of Ukraine® in systematic
connection with the provisions of Articles 177-179, 182 of the Civil Code of Ukraine, gives
grounds to conclude that the ownership of newly created real estate as an object of civil
rights arises from the moment of its state registration.

The procedure for state registration of real rights to immovable property and the list
of documents required for its implementation is determined by the Procedure for State
Registration of Real Rights to Immovable Property and Their Encumbrances, approved by
the Resolution of the Cabinet of Ministers of Ukraine No. 1127 of December 25, 2015*.
Thus, paragraph 78 of the above Procedure prescribes that for state registration of
ownership of certain individually identified immovable property (apartment, residential,
non-residential premises, etc.) located in the object of immovable property, the
construction of which was performed with the involvement of funds of individuals and
legal entities, the owner of such property shall submit, in particular, a document confirming
the acquisition of ownership of the investment object, which is stipulated by law
(investment agreement, equity agreement, agreement on sale and purchase of property
rights, etc.). That is, in case of acquisition of property rights to real estate, the document
confirming the ownership of the construction object is the agreement on sale and purchase
of property rights. In this case, the buyer who has performed its monetary obligations under
the agreement on sale and purchase of property rights to real estate, having paid in full the
contractual value, shall be considered as such that has committed actions aimed at the
occurrence of legal facts necessary and sufficient to obtain the right of claim to transfer
ownership of the construction object. As noted in the legal literature, the State Register of
Real Rights to Immovable Property is an information system that ensures processing,
storage, and provision of information on registered real rights to immovable property and
their encumbrances, the objects and subjects of such rights, and the state registration itself
lies in the entry of information according to a special procedure, which involves data
accuracy verification [23]. Considering the above, it is important to point out that the

! Cabinet of Ministers of Ukraine Decree No. 461 “On the Procedure for the commissioning of completed
construction projects”. (2011, April). Retrieved from https://zakon.rada.gov.ua/laws/show/461-2011-
%D0%BF.

2 Letter of the Ministry of Justice of Ukraine No. 19-50-2309. (2007, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/v2309323-07.

3 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15

4 Decree of the Cabinet of Ministers of Ukraine No. 1127 “On the Procedure for State Registration of Real
Rights to Immovable Property and Their Encumbrances”. (2015, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/1127-2015-%D0%BF.
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essence of state registration of rights is reflected in the official recognition and state
confirmation of the acquisition, change, or termination of real rights to immovable property
that have already taken place based on decisions of relevant bodies, agreements, or other
title establishing documents by means of relevant entries into the State Register of Rights,
and not the direct creation of such facts by the specified entries. In this regard, the
certificate of ownership is only a document that formalises the respective right, but is not
a transaction based on which this right arises, changes, or terminates, i.e. the certificate of
ownership does not give rise to the defendant's right, but only records the fact of its
presence. The relevant legal position is set out by the Commercial Court of Cassation of
the Supreme Court of Ukraine in decisions No. 925/797/17 of 27.06.2018 [24], No.
927/849/17 of 10.04.2018 [25], No. 917/927/17 from 03.04.2018 [26] and is confirmed by
the provision of paragraph 78 of the Procedure for State Registration of Real Rights to
Immovable Property and Their Encumbrances?, which states that in case of acquisition of
property rights to real estate, the agreement on sale and purchase of property rights
constitutes the document confirming the acquisition of ownership of an object of
construction registered with the person.

Remedy of property rights is carried out in accordance with the procedure stipulated
by the legislation, and if such a special procedure is not established, the property rights are
remedied on the general grounds enshrined in civil legislation. Article 392 of the Civil
Code of Ukraine stipulates that the owner of property may file a lawsuit for recognition of
their property right, if this right is disputed or not recognised by another person, as well as
in case of loss of a document certifying their property right [27]. Accordingly, the plaintiff
here will be an entity that considers itself the owner of certain property, but cannot properly
exercise its powers due to the existence of doubts concerning this right from third parties
or the need to procure title establishing documents. The defendant in this claim may be any
person who does not recognise, denies, or disputes the right of the plaintiff to exercise the
powers of possession, use, and disposal of the disputed property, or has their interest in
this property.

Prerequisite for the application of Article 392 of the Civil Code of Ukraine? is the
absence of other ways to recognise the relevant right of ownership of property except the
judicial. It is obvious that a special recognition of the right of ownership of property by the
court can take place even when the plaintiff does not have the necessary title establishing
documents regarding its affiliation. Thus, the Supreme Specialised Court of Ukraine for
Civil and Criminal Cases in its decision of February 7, 2014 "On judicial practice in cases
of protection of ownership and other real rights" outlined legal positions on the application
of Article 392 of the Civil Code of Ukraine and noted that the need for such a method of
protection of property rights arises, in particular, when the existence of the subjective right
of the owner is not confirmed by relevant documents, doubtful, not recognised by other

! Decree of the Cabinet of Ministers of Ukraine No. 1127 “On the Procedure for State Registration of Real
Rights to Immovable Property and Their Encumbrances”. (2015, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/1127-2015-%D0%BF.

2 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15

3 Resolution of the Plenum of the High Specialized Court of Ukraine for the Consideration of Civil and
Criminal Cases No. 5 “On Judicial Practice in Cases of Protection of Ownership and Other Property Rights”.
(2014, February). Retrieved from https://zakon.rada.gov.ua/laws/show/v0005740-14.
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persons, or is disputed. That is, the possibility of consideration of cases on the recognition
of property rights stipulated by Article 392 of the Civil Code of Ukraine in courts can be
justified not only by the loss, but also by the complete absence of title establishing
documents. Therefore, if a person who considers themselves the owner of the newly
created real estate, after the completion of construction and commissioning of the object,
cannot properly exercise their powers in connection with other persons obstructing the
registration of ownership of the newly created immovable property, the rights of such a
person shall be subject to remedy by means of filing a claim for recognition of ownership
of property belonging to this person, which is a proper and effective way to protect
substantive rights.

As noted in the legal literature, any civil agreement must meet certain requirements,
compliance with which is necessary [28]. Thus, the content of the agreement on sale and
purchase of property rights to real estate must contain a technical description of the
apartment as an investment object in the building with the specification of the address of
the building, its number, floor, size of the total project and residential area, number of
rooms. It is important to attach a plan (scheme) to the agreement, which outlines the
corresponding investment object. After all, the agreement is a way of legal regulation of
the behaviour of the parties in civil obligations, as the will of the parties is consolidated in
the contractual terms, which shall be consistent with provisions of relevant legislation [27].
Pursuant to Article 2 of the Law of Ukraine "On Financial and Credit Mechanisms and
Property Management in Housing Construction and Real Estate Transactions"! the
construction object is a building, structure, or complex of buildings, the construction of
which is organised by the developer and carried out by the manager at the expense of funds
received for management, and the investment object is an apartment or premises for social
and domestic purposes (built into residential buildings or separately located non-residential
premises, garage, parking space, etc.) in the construction object, which after completion of
construction becomes a separate property.

According to Article 13 of the Law of Ukraine "On Financial and Credit Mechanisms
and Property Management in Housing Construction and Real Estate Transactions"?, the
system of operation of construction financing funds provides, in particular, determination
of the specifications of construction objects and investment objects, the transfer of the list
of investment objects in the construction objects by the developer to the manager of the
construction financing fund, the assignment of the chosen investment object by the
manager to the principal, which confirms the order for construction of this investment
object as a part of the construction object, transfer of the ownership rights to the investment
objects by the manager to the principals who have fully invested these objects under the
sale and purchase agreement , as well as state registration of principals' ownership of the
investment objects, compliance with the deadlines for construction, compliance with the
technical specifications of construction project and investment objects, the use of measures
to eliminate the identified shortcomings, commissioning of the construction object by the
developer, written notice of the manager, ordering technical documentation for the
construction object and for each investment object, transfer of data on the actual area of

! Law of Ukraine No 978-IV “On Financial and Credit Mechanisms and Property Management in Housing
and Real Estate Transactions”. (2003, June). Retrieved from https://zakon.rada.gov.ua/laws/show/978-15
2 lbidem, 2003.
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investment objects to the manager of the construction financing fund, the performance of
final settlements by the principal with the manager according to the actual area of
investment objects, etc.

The commissioning of completed construction objects is preceded by a technical
inventory of the property. Thus, in accordance with Part 1 Article 393 of the Law of
Ukraine "On regulation of urban planning activities"!, technical inventory of real estate is
a set of works to determine the composition, actual area, volume, technical condition
and/or determine changes in these specifications for a certain period of time with the
preparation of corresponding documents (materials of technical inventory, technical
passport) with the use of the Register of construction activities. Furthermore, construction
objects, houses, buildings, structures, apartments, other residential and non-residential
premises, which constitute independent real estate, are assigned the appropriate address
(Part 3 Article 263 of the Law of Ukraine "On Regulation of Urban Development"?). In
case when subsequent to the assignment of the address there was an adjustment of the
design documentation, which may affect the determination of the address of the
construction object (change of location of the object, main entrance, etc.), the customer
shall specify the need for the adjustment (change, assignment) of address in the respective
notice of such changes.

That is, subsequent to the completion of construction and commissioning of the
building, certain parameters of both the construction object and the investment object
(apartment), for which the agreement on sale and purchase of property rights was
concluded, may change, which should be specified in the said agreement. Therewith, if all
available documents, schemes, plans, examinations, technical data sheets attest to the fact
that it is the same investment object (the apartment which is a subject of the agreement,
and the apartment which is created in the course of construction), there are no obstacles to
the application of the provisions of Article 392 of the Civil Code of Ukraine® y in case of
alienation of such an investment object to third parties under the guise of another object
subsequent to the commissioning of the building. Moreover, the application of Article 392
of the Civil Code of Ukraine in cases of alienation of the investment object to third parties
under the guise of another object after putting the house into operation, should be
considered a proper and effective remedy for the investor.

Notably, the reasoning of the possibility of applying Article 392 of the Civil Code of
Ukraine with regard to newly created real estate, despite the contradictory nature of the
judicial practice on this issue, is provided, in particular, in the decision of the Supreme
Court of Ukraine of 13 April 2016 in case No. 6-1601ic16 [29], which states that protection
of property rights to newly created property that was commissioned and issued (registered)
to another person, in case this person does not recognise the plaintiff's rights to the disputed
property shall be performed in accordance with the procedure prescribed by the legislation,
and if such a special procedure is not defined, the protection of property rights is performed

! Law of Ukraine No 3038-VI “On Regulation of Urban Planning Activity”. (2011, February). Retrieved
from https://zakon.rada.gov.ua/laws/show/3038-17

2 lbidem, 2011.

3 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15.
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on the general principles of civil legislation (in particular, based on Article 392 of the Civil
Code of Ukraine?).

Furthermore, Article 387 of the Civil Code of Ukraine stipulates the right of the
owner to claim their property from a person who illegally, without appropriate legal basis,
took possession of it. Therewith, considering the provisions of Article 396 of the Civil
Code of Ukraine, which extends the application of real right remedies inherent in the owner
to the acquirers of other real rights to another's property, one can conclude that vindication
as a separate remedy is available not only to the owner [30-31]. In turn, the defendant in
the vindication claim is the illegal holder of the owner's property, who may not be aware
of the illegality of possession and maintenance of such property. In this case, illegal owners
are considered to be both persons who directly illegally seized someone else's property,
and persons who acquired property not from the owner, i.e. from a person who did not
have the right to dispose of it. The basis for the vindication claim is circumstances
confirming the legitimacy of the plaintiff's claim for return of property from someone else’s
illegal possession (these are facts confirming the ownership of the claimed property, its
disposal from the plaintiff's possession, its being in kind with the defendant, etc.). That is,
vindication and other property rights may be available to the owner of rights to immovable
property. However, their application must consider the condition of property creation,
because it is impossible to vindicate property that does not exist. In other words, as a
general rule, vindication, as well as a negative claim against real estate, is possible
subsequent the completion of construction and commissioning of the respective objects.

CONCLUSIONS

Therefore, considering the ambiguity of judicial practice on the application of the remedy
of substantive rights under Article 392 of the Civil Code of Ukraine in legal relations, the
object of which is the newly created real estate, it was established that to properly remedy
the violated rights to the newly created object of construction by terminating non-
recognition or contesting ownership, it is advisable to apply the remedy prescribed by
Article 392 of the Civil Code of Ukraine, namely the recognition of ownership of newly
created real estate. This conclusion was drawn in spite of the fact that, upon conclusion of
an agreement on sale and purchase of property rights to real estate, the buyer receives a
limited real right, under which it is endowed with certain but not all rights of the property
owner, and which certifies the right of its owner to acquire ownership of real estate in the
future. After all, a buyer who has performed its monetary obligations under the said
agreement, having fully paid the contractual value, shall be considered as such that
committed actions aimed at the occurrence of legal facts necessary and sufficient to obtain
the right to transfer ownership of the construction object.

Ownership of newly created real estate arises from the moment of completion of
construction, commissioning of real estate, and from the moment of state registration of
ownership. Thus the state registration does not constitute a way of acquisition of the
property right and merely confirms the fact of acquisition, change, or the termination of
the real rights to immovable property. Furthermore, the issuance of a certificate of
ownership does not give rise to the ownership, but only registers the fact of presence of

! Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15.
°
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such a right. Applying to the court to recognise the buyer's ownership of the property
invested by them, in accordance with the provisions of Article 392 of the Civil Code of
Ukraine, may take place in cases where the property is already built and commissioned,
but for which no title establishing documents were procured due to the seller or other
persons obstructing the registration of ownership of the investment object under the
agreement on sale and purchase of property rights to immovable property, the value of
which is paid by the buyer in full, and in case the seller does not recognise the buyer's right
to investment object or alienates it to third parties under the guise of another object. In this
regard, when recognising the ownership of newly created real estate, the effectiveness of
the remedy stipulated in Article 392 of the Civil Code of Ukraine is aimed at eliminating
the possibility of further illegal actions of third parties in respect of such property. This is
achieved through the enforcement of a judgement by recognising the ownership of a
particular object, and in case of its destruction — by obtaining appropriate compensation.
Therewith, in cases when the construction of real estate object has not yet been completed
and it has not been commissioned, but has been fully invested, an effective way to remedy
the violated rights is the recognition of property rights to the investment object in the object
of unfinished construction.

Thus, to harmonise the judicial practice and develop common approaches in
choosing an effective way to protect the rights of subjects of legal relations, the object of
which is newly created real estate, it is necessary to expand the scope of grounds for
judicial recognition of property rights under Article 392 of the Civil Code. Such grounds
should include not only the loss, but also the absence of title establishing documents in
connection with other persons obstructing the registration of ownership of the relevant
investment object subsequent to the commissioning of the construction object; non-
recognition of the investor's rights to the relevant investment object, or its alienation to
other persons.

REFERENCES

[1] Kornya, A., Rodarmel, D., Highsmith, B., Gonzalez, M., & Mermin, T. (2019).
Crimsumerism: Combating Consumer Abuses in the Criminal Legal System.
Harvard Civil Rights-Civil Liberties Law Review, 54(1), 107-154.

[2] Hryniak, A., Kot, O., & Pleniuk, M. (2018). Regulation Mechanism of Private Legal
Contracting Relations in Civil Law. Journal of Legal, Ethical and Regulatory Issues,
21 (1), 1-14.

[3] Van, P. (2020). Elsuwege and Femke Gremmelprez. Protecting the Rule of Law in
the EU Legal Order: A Constitutional Role for the Court of Justice. European
Constitutional Law Review, 16(1), 8-32.

[4] Yurkevych, Y.M., Krasnytskyi, I.V., Vovk, M.Z., Avramenko, O.V., & Parasiuk,
N.M. (2018). Compulsory termination of legal entities: Civil legal and criminal
issues. Journal of Advanced Research in Law and Economics, 9(8), 2910-2915.

[5] Beschastnyi, V., Shkliar, S., Fomenko, A., Obushenko, N., & Nalyvaiko, L. (2019).
Place of court precedent in the system of law of the European Union and in the
system of law of Ukraine. Journal of Legal, Ethical and Regulatory Issues, 22(6), 1-
6.

88



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 2, 2020

[6]
[7]
[8]
[9]
[10]

[11]

[12]

[13]

[14]
[15]
[16]

[17]

[18]

[19]

[20]

[21]

[22]

[23]

Fader, J.J., Zant, SW.V., & Henson, A.R. (2019). Crime and Justice Framing in an
Era of Reform: How the Local Matters. Justice Quarterly, 25(2), 38-47.
Katsoulacos, Y. (2019). On the choice of legal standards: A positive theory for
comparative analysis. European Journal of Law and Economics, 48(2), 125-165.
Kot, 0.0. (2017). Enjoyment and protection of substantive civil rights: problems of
theory and judicial practice. Kyiv: Alerta.

Panchenko, 1.M. (2016). The recognition of ownership as a way of protecting civil
rights. Odessa: National University “Odessa Law Academy”.

Dzera, 1.0. (2018). Some issues of recognition of ownership under Article 392 of the
Civil Code of Ukraine. Entrepreneurship, Economy and Law, 5, 19-24.

Savchenko, A.S. (2013). Legal conflicts of judicial consideration of cases on
recognition of ownership of an unauthorized object. Bulletin of the Ministry of
Justice of Ukraine, 2013, 6, 67—73.

Gvozdyk, P.O. (2013). Problems of the claim for recognition of ownership of
immovable property included in the inheritance. Journal of Civil and Criminal
Procedure: Scientific and Practical Legal Journal, 1(10), 92-105.

Walters, G.D., & Mandracchia, J.T. (2017). Testing criminological theory through
causal mediation analysis: Current status and future directions. Journal of Criminal
Justice, 49, 53-64.

Spasybo-Fatieieva, 1.V. (Ed.). (2020). Protection of ownership. Legal positions of
the Supreme Court: comments by scientists. Kharkiv: ECUS.

Pickett, J.T., & Ryon, S.B. (2017). Procedurally just cooperation: Explaining support
for due process reforms in policing. Journal of Criminal Justice, 48, 9-20.
Zavrsnik, A. (2019). Algorithmic justice: Algorithms and big data in criminal justice
settings. European Journal of Criminology, 18(3), 74-82.

Hryniak, A.B., Kot, O.0., Pleniuk, M.D. (2018). Contractual Regulation of Relations
of Joint Ownership of Individuals in Ukraine (on the Example of Agreements on the
Transfer of Property into Ownership). Utopia y Praxis Latinoamericana, 23(82),
209-221.

Merrill, TW., & Smith, Y.E. (2001). The property/contract interface. Columbia Law
Review, 4, 773-852.

The Decision of the European Court of Human Rights in the case “Pine Valley
Developments Ltd and Others v. Ireland” (Application No. 12742/87). (1991,
October). Retrieved from https://hudoc.echr.coe.int/rus#{%22itemid%22:[%22001-
57711%22]}.

Bell, A., & Parchomovsky, G. (2005). Of property and federalism. Yale Law Journal,
112, 72-115.

The Decision of the Supreme Court of Ukraine in the case No. 6-265cs16. (2016,
March). Retrieved from https://oda.court.gov.ua/sud1590/pravovipoziciivsu/6-
265cs16.

Cassier, M. (2002). Private property, collective property, and public property in the
age of genomics. International Social Science Journal, 171, 83-98.

Sygydyn, V.M. (2018). Civil law regulation of state registration of rights to real
estate by notaries of Ukraine. Kyiv: Scientific and Research Institute of Private Law

89


https://hudoc.echr.coe.int/rus#{%22itemid%22:[%22001-57711%22]}
https://hudoc.echr.coe.int/rus#{%22itemid%22:[%22001-57711%22]}
https://oda.court.gov.ua/sud1590/pravovipoziciivsu/6-265cs16
https://oda.court.gov.ua/sud1590/pravovipoziciivsu/6-265cs16

Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 2, 2020

and Entrepreneurship named after Academician F.G. Burchak of the National
Academy of Legal Sciences of Ukraine.

[24] The Decision of the Supreme Court of Ukraine in the case No. 925/797/17. (2018,
June). Retrieved from https://ips.ligazakon.net/document/C006933.

[25] The Decision of the Supreme Court of Ukraine in the case No. 927/849/17. (2018,
April). Retrieved from https://verdictum.ligazakon.net/document/73533079.

[26] The Decision of the Supreme Court of Ukraine in the case No. 917/927/17. (2018,
April). Retrieved from https://verdictum.ligazakon.net/document/73278037.

[27] Wilkinson-Ryan, T., & Hoffman, D.A. (2015). The common sense of contract
formation. Stanford Law Review, 67, 1269-1301.

[28] West, R. (2017). The new legal criticism. Columbia Law Review, 117(5), 144-164.

[29] The Decision of the Supreme Court of Ukraine in the case No. 6 160ts16. (2016,
April). Retrieved from https://verdictum.ligazakon.net/document/57255674.

[30] Fosfuri, A., Helmers, Ch., & Roux, C. (2017). Shared Ownership of Intangible
Property Rights: The Case of Patent Coassignments. Journal of Law and Economics,
46(2), 339-369.

[31] Arrunada, B., Zanarone, G., & Garoupa, N. (2019). Property Rights in Sequential
Exchange. The Journal of Law, Economics, and Organization, 35(1), 127-153.

Andrii B. Hryniak

Doctor of Law, Professor

Head of the Department of Private Law Issues

Academician F.H. Burchak Scientific Research Institute of Private Law

and Entrepreneurship of the National Academy of Legal Sciences of Ukraine
01042, 23-a Rayevsksy Str., Kyiv, Ukraine

Nadiia V. Milovska

Doctor of Law, Associate Professor

Senior researcher of the Department of Private Law Issues

Academician F.H. Burchak Scientific Research Institute of Private Law

and Entrepreneurship of the National Academy of Legal Sciences of Ukraine
01042, 23-a Rayevsksy Str., Kyiv, Ukraine

Suggested Citation: Hryniak, A.B., & Milovska, N.V. (2020). Features of the application
of Article 392 of the Civil Code of Ukraine when recognizing of ownership of newly
created real estate (based on court practice). Journal of the National Academy of Legal
Sciences of Ukraine, 27(2), 77-90.

Submitted: 31/01/2020
Revised: 18/03/2020
Accepted: 11/05/2020

90


https://verdictum.ligazakon.net/document/57255674

