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Oxcana Borogumupisna Kanaina
Kageapa xpumirnaavrozo npoyecy
Hauionanvnuii opuguuruii ynisepcumem
imeri Apocrasa Myapozo

Xapkis, Yxkpaina

MMPOBAEMH 3ABE3ITEYEHHA PO3IAALY
KPHUMIHAABHOTIO INTPOBAZAMEHHA HA TTIIJCTABI
yYroJ HE3AAE#HHUM I BE3SCTOPOHHIM CYAOM

AHorauisi. Kongenyis npo saxucm npag 100unu ma 0CHOBONOJONACHUX 60000 MiCuUmMs no-
JIOJICEHHSL NPO Me, WO KOJICeH MAE NPABo HA CNpABedIusull i nyoaiyHull po3eisio 1io2o cnpasu
VIPOOOBIHC POYMHO20 CINPOKY HE3ANEHCHUM | De3CIMOPOHHIM CYOOM, 6CIMANHOBIEHUM 3AKOHOM,
AKUL GUPIUUMb CYREPEUKY Wo0o 1020 npas ma 0606 A3Ki6 YusiibHo20 Xapakmepy ado ecma-
HOBUMb OOIPYHMOBAHICHb 6Y0b-5K020 GUCYHYNO20 NPOMU HbO20 00BUHYBAUEHHSA. Y KOHCIMPYK-
yii npasa Ha cnpageduBUll Cyo eapanmisi po3eisady CNpaU He3ANeHCHUM ma 0e3CmopOHHIM
cyoom mae neputopsone 3navenns. He 6unaokoso 6 ycix HayionanbHux 3ak0H00ascmeax oane
NONOICEHHS 3HAX0OUMb CBOE 3AKPINACHHS K 3A2ANbHA 3Acadd CyO00yCmpoio ma cyoo8ux npo-
6aodicenv. B cmammi docniodicyromscsa numanns 3a0e3nedents npasa ocoou na cnpageonusuil
i nyoniunull po3enao 1020 cnpagu He3anedCHUM i 6e3cmopoHHiM cyOOM, 6CMAHOEIEHUM 3d-
KOHOM, NpU HANPAsIeHHi NPOKYPOPOM 00 cy0y 006UNYBATLHO20 KMy 3 NIONUCAHOIO CMOPO-
Hamu y200010 Npo GU3HAHHA GuHysamocmi. B pobomi euxopucmani memoou mMooeno8anHs,
abcmpazysans, yzazanvhenns. Ilpobiema eusnauenus cyoy, AKull poseasadamume KpUMiHaIb-
He npoeaoicents NPu GUHECEHH YX6au cy0y npo GUOLIEHHS CAPABU 6 OKpeMe NPOBAOICEHHS
¥ 38 AI3KY YKAAOEHHAM Y200U NPO BUSHAHHA BUHYEAMOCI PO32TAOAEMBCA Y CUCTNEMHOMY 36 A3KY
i3 npasomaymaynoio npaxmuxoio €eponeticoko2o cy0y 3 npag noounU, AKa Gopmynoe nio-
X00u 00 pO3YMIHHA NOHAMb «CYO CIMBOPEHUN HA NIOCMAGT 3AKOHY» MA KHEYNEPEONCEHUTL CYOY.
Pospobneni npono3uyii, cnpamosaui Ha anreopummizayio npoyecyaibHo20 NOPAOKY UOLIEHHS
8 OKpeMme NPOBAOICEHHS KPUMIHATLHO20 NPOBAOHCEHHS 000 0Cco0U (0CiD), 3 AKOI 00CASHYMO
Y200y, ma GU3Ha4enHs cyoy, AKUl po3eradamume ye nposaddicenus. Bemanosneno, wo npu
VKAAOCHHI Y200uU NPO BU3HAHHS GUHYSAMOCII Ni0 YaC NIO20MOBH020 NPOBAONCEHHS 3 OOHIEIO
0c00010, AKA GYUHUNA 3OYUH Y CRIGYYACTI, KPUMIHATbHE NPOSAOICEHH W00 Yici ocodu
0008 ’3K060 NIONA2AE BUOLIEHHIO 8 OKPEMe NPOBAOICEHHS, AKe PeECmMPYEMbCs K make, ujo
HaoiuuL1o 00 cydy 8 OeHb NOCMAHOBICHHS YX8aau Cy0y Npo UOLIeHHs ma NidisA2dE a8mMoma-
MU308aHOMY PO3NOOINY 8 3A2ANbHOMY NOPAOKY. Bussneno, wjo cyooam, aki posenadanu npo-
8A0JICEHHS HA NIOCMABT Y200U, BANCKO abcmpazyeamucs 6i0 06CmMagun, aKi Cmanu im ioomi
nio yac yxeanenus eupoxy Ha niocmagi y200u ma Oymu HeynepeoHceHumu, aoxce y Hux eixce
CKIIANOCA YABNEHHA NPO 00CMABUNU KDUMIHATLHO20 NPAGONOPYUIEHHS MA GUHY8ATNICIb 006U~
HYBAUEHUX.

Ku1ro4oBi cJioBa: iHCTUTYT Yo/, yrojaa npo BU3HAHHS BUHYBATOCTI; yroaa mpo MPUMHUPCHHS;
KpUMiHAJIbHE MPOBAKCHHS Ha MiJICTaBl Yro/l; HEYIEePEHKCHUI Cy1; OE3CTOPOHHIH CyjI.
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PROBLEMS OF ENSURING THE CONSIDERATION
OF CRIMINAL PROCEEDING ON GROUNDS OF TAKING A PLEA
BARGAIN BY INDEPENDENT AND IMPARTIAL COURT

Abstract. The Convention on Human Rights and Fundamental Freedoms contains the provision
that everyone is has a right to a fair and public consideration within a reasonable period of time
by an independent and impartial court established by law that resolves a dispute over his civil
rights and duties or establishes the validity of any charge against him. In the structure of the
right to a fair trial, the guarantee of the case consideration by an independent and impartial
court is of paramount importance. It is no coincidence that in all national legislations this
provision finds its consolidation as a general foundation of the court system and court proceed-
ings. The article investigates the issue of ensuring the right of an individual to a fair and public
trail by an independent and impartial court established by law after sending by a prosecutor a
bill of indictment to the court with a plea bargain by parties. Methods of modelling, abstraction
and generalisation were used in the research work. The problem of determining the court which
will consider a criminal proceeding at the time of passing judgement on singling out a case in
the individual proceeding in connection with taking a plea bargain is considered in the sys-
temic connection with law-interpretive practice of the European Court of Human Rights
which formulates approaches to understanding the concepts of "court established on grounds
of law" and "impartial court". Developed proposals are aimed at the algorithmisation of
procedure for singling out in the individual proceeding the criminal proceeding against an
individual (or in-dividuals) with whom the bargain was taken, and the judgement of the court
which will con-sider a case. It is established that when taking a plea bargain during the
preparatory proceed-ing with one individual who committed a crime of complicity, the
criminal proceeding against this individual must be singled out in the individual proceeding
which is registered as received by the court on the day of the court judgement on singling out
and is subject to automated dis-tribution in the general order. It is established that it is
difficult for judges, who considered the proceeding on grounds of the bargain, to abstract
away from the circumstances that became known to them at the time of passing judgement on
grounds of the agreement and be impartial because they already have an idea of the
circumstances of the criminal offence and the guilt of the accused.

Keywords: Institution for Bargains, agreement on guilty plea, agreement of reconciliation,
criminal proceeding on grounds of agreement, independent court, impartial court.

INTRODUCTION

The introduction of the Institution for Bargains in the criminal proceeding into the
legal system of Ukraine is related to taking into account by our state Recommenda-
tion No. R (87)18 of the Committee of Ministers of the Council of Europe to mem-
ber states On the Simplification of Criminal Justice of September 17", 1987. This
institute was ambiguously taken by the legal community, but later became quite
L ]
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popular law enforcement practice. However, as of 2017 the prosecution authorities
send every eighth bill of indictment to the court with the agreements on reconcilia-
tion or guilty plea (721, or 12.6 %); almost every fifteenth bill of indictment (8007,
or 6.5 %) is sent to the court with agreements on guilty plea by the police authori-
ties; for authorities of the State Fiscal Service of Ukraine this indicator is 408 out
of 813 (or 50.2 %) and for the authorities of the Security Service of Ukraine is 241
(or 22,8 %) [1].

Given the novelisation of the criminal procedural legislation, the operation of the
Institute for Bargains in the criminal proceeding for a short time, its demand for by law
enforcement practice, the problems which arise in the implementation of the norms that
establish this institution, scientists are constantly turning to the consideration of the
most pressing issues of proceeding on grounds of agreements [2—4]. The evidence of
the relevance of this Institute introduced by the legislator is an appeal to it at the level
of dissertation research only for the past few years of the following scientists: V. Povzyk
(Legal Consequences of Guilty Plea by a Suspect or an Accused: Comparative-Legal
Research,2013); O. O. Leliak (Plea Bargain in Criminal Proceeding of Ukraine, 2015);
R. V. Novak (Criminal Proceeding on Grounds of Bargains in Ukraine, 2015);
0. V. Stratii (Psychological and Legal Particularities of Criminal Proceeding on Grounds
of Bargains, 2015); H. Ye. Tiurin (Organisational and Legal Bases of the Prosecutor s
Participation in the Criminal Proceeding on Grounds of Bargains, 2017); H. Yu. Saienko
(Proceeding on Grounds of Bargains in Criminal Proceeding of Ukraine, 2017),
A. S. Trekke (Criminal Proceeding on Grounds of a Plea Bargain, 2018); 1. O. Kislitsina
(A Prosecutor’s Role in the Criminal Proceeding on Grounds of Plea Bargains: Issues
of Theory and Practice, 2018) and the others. The essence of bargains in the criminal
proceeding; procedural order of their taking; determination of the scope of rights and
duties of the parties of the bargain; ensuring the victim’s rights in the proceeding on
grounds of bargains; issues related to the legal consequences of non-compliance with
the plea bargain and the like were investigated by such domestic scientists as
Yu. P. Alenin, V. L. Boiarov, 1. V. Hloviuk, V. H. Honcharenko, Yu. M. Hroshevyi,
P. M. Karkach, L. M. Loboiko, V. T. Maliarenko, V. T. Nor, D. P. Pysmennyi,
M. A. Pohoretskyi, P. V. Pushkar, D. B. Serheieva, O. Yu. Tatarov, I. A. Titko,
O. M. Tolochko, V. M. Trofimenko, A. R. Tumaniants, L. D. Udalova, M. 1. Khavroniuk,
O. H. Shylo, M. Ye. Shumylo, O. H. Yanovska and many others.

Despite the fact that the criminal process can include certain theoretical development
of topical issues of the Institute of Bargains in criminal proceedings, law enforcement
practice periodically faces the presence of gaps in regulatory control, legal uncertainty
of individual provisions, absence of unity in understanding by law enforcers of some
or other provisions of Chapter 35 of Criminal Procedure Code of Ukraine (hereinafter
referred to as the CPC of Ukraine or the CPC) Criminal Proceeding on Grounds of
Bargains.

@
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One of such complex problems of law enforcement, which is ambiguously solved
in practice, is the problem of interpretating and application of the provision contained
in Part 8, Art. 469 of the CPC of Ukraine, that is, determination of the procedural order
of singling out in individual proceeding the criminal proceeding concerning the
individual (individuals) with whom the bargain was taken and ensuring the appropriate
structure of court which has to consider these proceedings. In particular, it is possible
to cite such an example from judicial practice. When terminating the criminal proceeding
in which two individuals (Individual 1 and Individual 2) were informed of suspicion
of committing a crime under Part 2 Art. 307 of the Criminal Code of Ukraine, the
prosecutor drew up a bill of indictment and sent it to the court. At the same time, along
with a bill of indictment a plea bargain which was taken with Individual 2 was sent to
the court as well. In the preliminary case consideration, the local court passed judgement
on grounds of the bargain on Individual 2 and in the same composition it continued
consideration of criminal proceeding against Individual 1 and passed judgement of
guilt on Individual 1 [5].

Given that plea bargain or guilty plea can be initiated at any time after an individual
is informed on suspicion at the stage of pre-trial investigation and by the time the court
enters the deliberation room at the trial stage, a fair question arises regarding determining
the moment of singling out in the individual proceeding against the individual with whom
a plea bargain was taken. In addition, it should be solved the following question: whether
the court should have been in view of the provision of Part.8, Art. 469 of the CPC to
single out the materials of the case against Individual 1 Individual 2 in the individual
proceeding? Is the court which passed judgement on grounds of bargain entitled to
consider criminal proceeding against Individual 1? Are there any grounds to assert that
one or both of the sentences were taken by the illegal composition of the court?

Therefore, the article’s aim is the analysis of the legal content of Part 8, Art. 469 of
the CPC of Ukraine in order to provide its interpretation in a system connection with
the other norms of the current criminal procedural legislation as well as with law-
interpretive practice of the European Court of Human Rights (hereinafter reffered to
as the ECHR) which formulates approaches to understanding the concepts of
"court established on grounds of law" and "impartial court". In addition, the aim of
the article is to develop proposals aimed at algorithmisation of the procedural order
of singling out in the individual proceeding the criminal proceeding against an
individual (individuals) with whom a bargain was taken and the ruling of the court
which will consider these proceedings, ensuring in this way the right of the accused
to a fair and public consideration of their cases within a reasonable period of time by
an independent and impartial court established by law.

1. MATERIALS AND METHODS

To achieve the aim set in the article and formulate reasonable conclusions, in the
process of work it was used a complex of general scientific and special methods
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of scientific research which are traditional for legal science: dialectical, formal-
logical, system-structural, hermeneutical, modelling, abstraction and generalisation.
Dialectical method, having included the entire system of categorical apparatus of
dialectics and guided in the process of cognition by the principles of reflection,
activeness, comprehensiveness, the ascent from the single to the general and vice
versa from the general to the single, interrelation of quantitative and qualitative
characteristics, determinism, unity of induction and deduction, analysis and synthesis,
allowed to find out the essence of the problem which arise at the time of ensuring
the consideration of a criminal proceeding on grounds of bargains by independent
and impartial court and provide an integrated approach for the entire research. The
ascent of thinking from the specific to the abstract with the subsequent transition
from the abstract to the specific made it possible to establish the essential, typical and
generalised features which are proper to understanding the essence of an independent
and impartial court, to single out individual and specific features which are proper
to a criminal proceeding on grounds of bargains. Formal-logical (dogmatic) method
became the basis for the relealing and improvement of the concepts that make up
the content of the Institute for Criminal Proceeding on grounds of bargains and
consideration of a criminal proceeding on grounds of bargains by an independent
and impartial court. Applying the system-structural method of analysis of social
phenomena allowed to consider a criminal proceeding on grounds of bargains since
the moment of preparation of a bill of indictment by the prosecutor up to the moment
of its adoption for consideration by the court as an integral internally determinated
of the systemic mechanism as well as highlight its stages.

With the help of hermeneutical method legal meaning of individual norms of the
criminal procedure legislation, shortcomings of regulatory control of criminal procedure
legal relations are revealed, discrepancy of law enforcement practice regarding singling
out the criminal cases in individual proceedings is stated, the approaches to understanding
the meaning of individual standards through law-interpretive practice of the ECHR are
considered. Methods of modelling and abstraction allowed to project an algorithm of the
prosecutor’s actions and the court which are aimed at preventing violations of the person’s
right to a fair trial. Method of generalisation provided an opportunity to unite single facts
in unified whole and formulate valid conclusions, improve regulatory control of the
issues under examination and overcoming the problems existing in law enforcement.

The above methods were applied in interrelation which contributed to the
completeness of the research and the validity of the formulated scientific findings and
proposals.

2. RESULTS AND DISCUSSION
2.1. Particularities of the procedural order of taking a bargain

Bargain is a mutual voluntary agreement of the parties of criminal proceeding that
is formalised in the relevant procedural document and aimed at settlement of the
@

51



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 2, 2019

criminal law conflict, reaching agreement on the determination of the punishment
agreed by the parties to the individual who is guilty of committing a criminal of-
fence, and imposing additional obligations on him [1-4]. The consequence of such
an agreement is the application of a differentiated procedure of criminal proceeding
and passing judgement on grounds of plea bargain.

A plea bargain between a prosecutor and a suspect or an accused can be taken if,
as a rule, the damage is caused to the state or public interests in criminal proceeding
for criminal offences, crimes of small and medium gravity, serious and the gravest
crimes (Part 4, Art. 469 of the CPC). Taking a plea bargain can be initiated at any time
after an individual is informed on suspicion and up to the moment the court enters the
deliberation room for passing judgement [6; 7].

If a criminal proceeding is conducted against several individuals who are sus-
pected or accused of committing one or more criminal offences, and the agreement on
taking a plea bargain is reached not with all suspects or the accused, the bargain can be
taken with one (several) of suspects or the accused (Part 8, Art. 469 of the CPC).

Also, the CPC of Ukraine stipulates the obligatory requirement that criminal pro-
ceeding against the individual (individuals) with whom agreement was reached is
subject to singling out in the individual proceeding (Part 8, Art. 469 of the CPC). Since
the provision of Part 8, Art. 469 of the CPC is general, it is possible to conclude that
the obligation to single out in the individual proceeding the proceeding which can be
conducted this or another office-holder who has the relevant competence depending on
the stage of the criminal process. However, if the agreement is reached at the stage of
pre-trial investigation, it is the obligation of the prosecutor who has taken a plea bargain,
but at the stage of preliminary proceeding or judicial consideration it is the court’s
obligation.

It should also be noted that the literal interpretation of the provisions of Part §, Art.
469 of the CPC to conclude that it is a criminal proceeding, but not some certain papers
on its case that is subject to singling out. Besides, the criminal proceeding against the
individual (individuals) with whom the agreement was reached is subject to singling
out as well.

The Plenum of the Supreme Specialized Court of Ukraine on Civil and Criminal
Cases (hereafter reffered to as the HSCU) in its resolution of 11.12.205 No. 13 On the
Practice of Conducting Criminal Proceedings by the Courts on grounds of bargains. In
particular, the Court noted, *’5. If a criminal proceeding is conducted against one indi-
vidual who is suspected/accused of committing several individual criminal offences
among which there are a serious or the gravest crime as well as a crime of minor grav-
ity in the result of which the victim was harmed, a plea bargain can be taken with re-
garding a crime of minor gravity. 4 criminal proceeding in this case should be singled
out in the individual proceeding the decision about which the prosecutor presents for
consideration, and the judge passes judgement".
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’9. ... In case if a criminal proceeding is conducted against several individuals who
are suspected/accused of committing one or more criminal offences, and agreement on
taking a bargain was reached not with all suspects / the accused, in accordance with the
requirements of para. 1, Part 8, Art. 469 of the CPC, a bargain can be taken with one
(several) of suspects / the accused. A criminal proceeding against an individual (indi-
viduals) with whom the agreement on a plea bargain was reached, on grounds of the
prosecutor’s decision or the court judgement, is subject to singling out in the individ-
ual proceeding depending on at what stage of criminal proceedings the parties initiated
the process of taking a bargain” [8].

Thus, if a prosecutor in the criminal proceeding against two individuals took a
bargain with one suspect, by his decision he should single out the criminal proceeding
against this induvidual in the individual proceeding, a bill of indictment against the
induvidual with a signed plea bargain should be immediately sent to the court (Part 1,
Art. 474 of the CPC). Besides, in accordance with the requirements of the Regulations
on the Procedure for Maintaining a Single Register of Pre-Trial Investigations approved
by order of the Prosecutor General’s Office of Ukraine from 06.04.2016 No. 139 when
singling out from the criminal proceeding the case papers regarding a certain individ-
ual, the information on such singling out is fixed in newly-created criminal
proceeding with a new number assigned. In this case, a requisite "singled out" is used
(para. 12) [9]. A bill of indictment against the individual who committed a crime of
complicity with the individual who took a plea bargain with the prosecutor and with
the individu-al who refused to a plea bargain , also, according to the requirements of
the CPC, should be sent to the court in the general order. The prosecutor’s strict
compliance with the requirements of the law must ensure the legality of the
composition of the court which will consider a case since the court receives two
criminal proceedings with different numbers. In the case we consider, the prosecutor
did not comply with the requirements of Part 8, Art. 469 of the CPC.

If a plea bargain was taken in the court consideration, according to paras. 2.21,
Section 2 Regulations on recordkeeping in local general courts, appellate courts of
regions, appellate courts of the cities of Kyiv and Sevastopol, the Appeallate Court of
the Autonomous Republic of Crimea and the Higher Specialized Court of Ukraine for
Civil and Criminal Cases (hereinafter reffered to as the HSCU) [10], in case of singling
out the materials of criminal proceeding in the individual proceeding, new court case
(case papers of criminal proceeding) is registered as received by the court on day of the
adoption of the relevant procedural document (resolution, judgement) of the court. It
is assigned a new single unique number. After that, the case is subject to automated
distributing in the general order. The copies of procedural documents from the previous
case certified by the judge, which are important for this case, are added to the new case.

Therefore, in case of taking a plea bargain during preparatory proceeding with one
individual who committed a crime of complicity, the criminal proceeding against this
@
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individual (with whom the agreement on plea bargain was reached) is subject to singling
out in the individual proceeding which is registered as received by the court on the day
of the court judgement and is subject to automated distribution in the general order.

2.2. Statement of the fact of violation of the right to a fair trial

Going back to the practical situation that is given above, we recall that the court in
the preparatory proceeding did not pay attention to the need of singling out the case
in the individual proceeding, passed judgement on grounds of a plea bargain as well
as appointed a trial, and subsequently, considered the case against the second ac-
cused and found a guilty verdict. Considering the issue of which court (composition
of the court) is entitled to execute justice in the current situation, it can be noted that
the court did not comply with the requirements of the law aimed at ensuring the con-
sideration of the case by the court established by law. Perhaps this is a consequence
of the absence of legal certainty in the regulatory control of the procedure for sin-
gling out the case in the individual proceeding if the prosecutor and the suspect (an
accused) reached an agreement on plea bargain. When modeling the algorithm of the
court’s actions in the current situation, it can be assumed that the court had to single
out in the individual proceeding the case on Individual 2 with whom an agreement
is reached. After that it had to be registered as received by the court, be given a new
single unique number and be sent for the execution of automated distribution in the
general order. Non-compliance with this procedure led to the violation of the right
to a court established by law.

Para 1, Art. 6 of the Convention for the Protection of Human Rights and Funda-
mental Freedoms (hereinafter reffered to as the CPHR) [11] Right to a fair trial stipulates
that “’Everyone has a right to a fair and public consideration of his case within a reason-
able period of time by an independent and impartial court established by law which
will resolve a dispute about rights and obligations of civil nature or establish the
valid-ity of any criminal charge against him...".

According to the Law of Ukraine On Judicial System and Status of Judges,
"Every-one is guaranteed the protection of his rights, freedoms and interests within a
reason-able period of time by an independent, impartial and fair court established by
law" (Art. 7) [12].

Article 21 of the CPC of Ukraine Access to Justice and the Binding Nature of Court
Judgements declares that everyone is guaranteed the right to a fair consideration and
resolution of the case within a reasonable period of time by an independent and impar-
tial court established by law.

So, the immanent feature of the court in the context of the right to a fair trial is, first,
the legality of the composition of the court which considers the case, and second, its
unbiased character (impartiality).

As for the first requirement of § 1, Art. 6 of the CPHR, that is, court established by
law, it is possible to state the following.

°
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The analysis of the practice of the ECHR and legal literature makes it possible to
conclude that the criteria for determining the concept of "court established by law"
are: 1) legal basis for the existence of the court; 2) legal personality of the court (its
jurisdic-tion and powers); 3) the proper composition of the court, that is, the
appropriate number of judges and the legal grounds for their participation in a specific
process [13].

As noted by the ECHR in one of its judgements, ‘’according to case law of the
Court, the term ‘established by law’ in Art. 6 of the CPHR is aimed at ensuring that
"the judicial branch of power in the democratic society is not dependent on the execu-
tive branch, but is guided by the law adopted by Parliament"..24. The phrase "estab-
lished by law" applies not only to the legal basis of the very existence of the "court",
but also to the observance by such a court of certain rules governing its
activities" [14]. Thus, failure to comply with the procedural order of the court ruling
which must execute justice leads to the illegality of the judgement passed by it.

As for the sentence that was passed by the court for Individual 1, it can also be
noted that, from our point of view, the court was neither unbiased, nor impartial, as
required by law. This fact was paid attention to by the Plenum of the HSCU, having
noted that despite the fact that the sentence imposed on grounds of the plea bargain
agreement (in respect of one of several individuals) has no prejudicial significance for
the criminal proceeding against the other individuals, and guilty plea of the first indi-
vidual is not the proof of guilt of the latter ones (para. 3, cl. 9, 10 of the Resolution of
the Plenum of the Supreme Specialized Court on Civil and Criminal Cases On the
Practice of Consideration of Criminal Proceeding by the Courts on Grounds of Plea
Bargains dated 11.12.2015 No. 13), the participation of a judge (judges) in the consid-
eration of criminal proceeding against two individuals, with one of whom the plea
bargain was taken, calls into question their impartiality [8].

According to the requirements of Art. 472 of the CPC, in the guilty plea
agreement specifies its parties, formulation of suspicion or charge and its legal
qualification with specification of the article (part of the article) of the law of
Ukraine on criminal liabil-ity, circumstances essential for the relevant criminal
proceeding, unconditional rec-ognition by the suspect or the accused his guilt in
committing a criminal offence, obligations of the suspect or the accused to
cooperate in exposing a criminal offence committed by another individual (if
appropriate agreements were reached), conditions for partial discharging the suspect
or the accused from civil liability in the form of compensation to the state of
damage in the result of committing a criminal offence by him, arranged punishment
and consent of the suspect or the accused to its imposi-tion or the imposition of
punishment and release from its enduring with the test, the consequences of the
conclusion and approval of the agreement under Art. 473 of the CPC and the
consequences of failure to comply with the agreement.
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Therefore, for the court (or judges) that considered the plea bargain agreement in
which the individual during the consideration of the criminal proceeding recognised all
the circumstances of the criminal offence allerged to him, executing justice in respect
of his complice, it is objectively difficult to abstract away from the circumstances that
became known to it at the time of the passing judgement on the basis of the plea bargain
and be impartial because it (the court) already has an idea of the circumstances of the
criminal offence and the guilt of the accused.

In dictionaries, when interpreting the word "impartial", the connotation is that it
is one that does not have a deceptive, negative or pre-formed opinion [15],
impartial, devoid of prejudice, subjectivity, uninterested, unbiased[16]. As noted in
cl. 23 of the conclusion of the Consultative Council of European Judges, "the
impartiality of the court provides for the performance of judges ‘duties without any
favouritism or bias or sympathy" [17]. As far back as in 1984, in Case of Piersack v.
Belgium, the ECHR formulated two criteria — objective and subjective — for
evaluating the impartiality of judges [18]. This approach of the ECHR is reflected in
the well-known Case of Bilukha v. Ukraine (No. 33949/02, November 9th, 2006):
"49. According to the established practice of the Court, the existence of impartiality in
accordance with para. 1, Art. 6 must be determined by subjective and
objective criteria. According to the objective criterion, among the other aspects, it
is determined if the court as such and its composition ensured the absence of
any doubt in its impartiality" [19].

Also, in Case of Ferrantelli and Santangelo v. Italy No. 19874/92 of September
7% 1996, the ECHR established that doubts and fears of the applicants for the
impartiality of the court were justified. The presiding judge and rapporteur in their case
at the national level was the same judge who a few years ago, being a presiding judge
and rapporteur, dealt with the case against their complices, and in the judgement
concerning the latter, much attention was paid to the applicants [20]. Thus, without
going into details on consideration of the issue of the court’s partiality, we will
note that on our belief, the composition of the court that examined the case on
Individual 1 after passing judgement on grounds of the plea bargain, does not stand
the test on the subjective criterion of impartiality developed by the ECHR because
the judges had the belief regarding the facts of the crime committed by
Individual 1 and Individual 2 in comlicity, the actual circumstances of the case, form of
guilt, and therefore, the accused could not count on justice during the court
consideration of his case.

CONCLUSIONS

Criminal proceeding on grounds of plea bargains is a modern popular practice form
of resolution of the criminal law conflict. Despite the fact that the theory
of criminal procedure can assert a certain theoretical development of topical issues
of the Insti-tution for Bargains in criminal proceeding, law enforcement practice is
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faced with the presence of regulatory gaps, legal uncertainty of individual provisions
and absence of unity in understanding by law enforcers of the rules of law which are
included in Chapter 35 of the CPC Criminal Proceeding on Grounds of Bargains. In
case if a criminal proceeding opened against several individuals who are suspected
or accused of committing one crime, and agreement on taking a plea bargain is not
reached with all suspects or accused, an agreement can be concluded with one indi-
vidual. The criminal proceeding against an individual with whom an agreement was
reached is subject to singling out in the individual proceeding. Given the fact that
the provisions of Part 8, Art. 469 of the CPC is general, the obligation to single out
the criminal proceeding in the individual proceeding can be fulfilled by the official
who has the appropriate competence for this, depending on the stage of the criminal
process. However, if the plea bargain was taken at the stage of pre-trial investigation,
it is the obligation of the prosecutor who took a plea bargain, but when it comes to
the stage of preparatory proceeding or court consideration it is the obligation of the
judge (court). At the stage of pre-trial investigation, the information on this singling
out should be fixed in the new criminal proceeding, with giving a new number and
a requisite "singled out". When complying with the requirements of law stipulated
by Part 8, Art. 469 in the trial stage, the judge (court) is obliged to single out the
case in the individual proceeding, to register it as received by the court on the day of
the court judgement, and send it to the automated distribution in the general order.
Failure to comply with this requirement of the law results in illegality of court judge-
ments rendered by the court and violation of the right of an individual to a fair trial.
One and the same composition of the court is not entitled to consider the criminal
proceeding of individuals who committed a crime of complicity if there was taken a
plea bargain with one of suspects (the accused).
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