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Mapxisn Ceprifiosuu Megopenko

Kageapa xpuminarvrozo npasa ma npouecy
Nbsiscokuii mopzoseabHo-exoHoMiuHUll YyHIBEpCUmMem
ANvsis, Yxpaina

BIAKPUTTA KPUMIHAABHOI'O ITPOBA AKEHHA
ITIOYATOK PO3CAIAYBAHHA INEPEBUILEHHA BAA N
ABO CAYIKBOBHUX ITOBHOBAEHbD CITIBPOBITHUKAMH
IMPABOOXOPOHHHUX OPTAHIB

AHoOTaUis. ¥V cmammi posenanymo ocobaugocmi 8i0Kpumms KpUMIHATIbHO20 NPOBAONCEHHS
i nouamox 00cy006020 po3Cioy8aHHs NepesUjeHHsl 61a0u abo CaysHcOO8UX NOBHOBAICEHb
Cni8pOOIMHUKAMU NPABOOXOPOHHUX OP2aHis. 3a3HaueHo, Wo YCRIWHOMY 8UPIUEHHIO Opeani3a-
YIUHO-MAKMUYHUX 3A80AHb PO3CAIOYBAHHS, ONMUMATbHOMY SUSHAYEHHIO HANPAMIE OIsIbHOCIE
CAOU020 CNPUsIE YimKO nOOYO08aHA MOOelb Nepioouzayii emanie 00cy006020 po3ciioy6anHs,
Ha BUBHAYEHHs AKOI 8NAUBAIOMb CAIOYI cumyayii ma 8i0no8ioni npoyecyanvbhi piulenHs, AKi
NPUUMAOmMe Y4ACHUKU KPUMIHATbHO20 Npoeadxcerts. [lokaszana ioMiHHICMb npoyedypu 8i0-
Kpummisi KpUMIHATbHO20 NPO6AaddiceHHs hepedbayenol uunnum Kpuminanonum npoyecyanorum
xooexcom Yxpainu y nopienanni iz KIIK 1960 poxy. /logedena doyinvHicms UOKpeMIeHHS
BIOKpUMMS KPUMIHAILHO20 NPOBAONCEHHS 8 OKPeMULL eman 00cy008020 pO3CIi0Y8aHH:. 3anpo-
nOHOGani aneopummu Ol CiOY020 HA NOYAMKY 00CYO0B020 PO3CIIOYBANHS 3A3HAUEHOT Kame-
20pii KPUMIHATLHUX NPABONOPYULEHD 3ANENCHO 8I0 UXIOHUX CUMYayill, Wo GUHUKATOMD.

KurouoBi ciioBa: nocynoBe po3ciifyBaHHs, BIIKPUTTS KPUMIHAIBHOTO MPOBAKEHHS, BUXI/IHI
CIi9i CUTYaIlii, aTOPUTMH Jii CITITIOTO.
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OPENING OF CRIMINAL PROCEEDINGS AND BEGINNING
AN INVESTIGATION OF EXCESS OF POWER OR PERSONAL
AUTHORITY BY LAW ENFORCEMENT OFFICTRS

Abstract. The article deals with the features of the opening of criminal proceedings and the
beginning of an investigation of excess of power or official authority by law enforcement officers.
1t is noted that a well-structured model of the periodization of pre-trial investigation stages, the
determination of which is influenced by the investigation situations and the corresponding
procedural decisions taken by the participants in the criminal proceedings, facilitates the suc-
cessful solution of the organizational and tactical tasks of the investigation and the optimal
determination of the directions of the investigator's activity. It is shown that the procedure for
opening criminal proceedings provided for by the current Criminal Procedural Code of Ukraine
is different from the CPC of 1960. The expediency of distinguishing the opening of criminal
[
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proceedings in a separate stage of pre-trial investigation has been proved. The algorithms of
actions of the investigator at the beginning of pre-trial investigation of the specified category
of criminal offenses are proposed depending on the starting situations that arise.

Key words: pre-trial investigation, opening of criminal proceedings, beginning a pre-trial in-
vestigation, initial investigation situations, algorithms of investigator's actions.

INTRODUCTION

Refusal of local legislators from pre-trial criminal proceedings as a whole and the
stage of opening of criminal proceedings, particularly, made essential changed in
organization of the beginning a pre-trial investigation of criminal offences. It goes
about different understanding as compared with provisions of the CPC of 1960, rea-
sons and grounds for opening of criminal proceedings (initiation of a criminal case),
and, consequently, the necessity of carrying out inspections to detect essential ele-
ments of an offence (Art. 97 of the CPC of 1960), the possibility of appealing against
opening of criminal proceedings and beginning of criminal prosecution of a specific
person and other. It is noteworthy that certain scholars are very critical of abolish-
ment of the practice of opening of criminal proceedings as a certain guarantee of
justification of criminal prosecution. Thus, A. F. Volobuyev sees it as destruction of
not theoretical structures alone, but also of a certain algorithm of actions of pre-trial
investigation authorities and intelligence squads, which had been forming within
many decades, and in which verification of statements of offense and notices was a
certain “filter” for false and mistaken statements [1, p. 237].

New provisions in the Criminal Procedural Code of Ukraine of 2012 changed the
procedure for arranging a pre-trial investigation [2; 3], including determination of the
periodization of carrying out criminal proceedings.

The problem of optimization of pre-trial investigation has always been of interest
for forensic scientists. Such distinguished scholars, both local and foreign, as
V. P. Bakhin, R. S. Belkin, O. M. Vasilyev, A. F. Volobuyev, V. G. Goncharenko,
V. A. Zhuravel, V. O. Konovalova, V. Ye. Kornoukhov, I. M. Luzgin, G. A. Ma-
tusovskyi, V. O. Obraztsov, M. V. Saltevskyi, M. O. Selivanov, V. V. Tischenko,
V. Yu. Shepitko, M. P. Yablokov and others dedicated their works to this problem.
Since the Criminal Procedural Code of Ukraine of 2012 came into effect, the need in
rethinking of separate provisions, changing the scientific paradigm in respect to de-
termination of the periodization of pre-trial investigation arose. In forensic literature
appeared works of V. D. Bernaz, V. V. Vapnarchuk, G. V. Moskalenko, I. I. Stativa,
O. Yu. Tatarov, V. M. Shevchuk and many other scholars dedicated to resolving the
problem of the periodization of pre-trial investigation stages, defining specific features
of opening of criminal proceedings as compared with initiating a criminal case, which
was envisaged by the CPC of 1960. Along with that, works of the above-mentioned
and other scholars dealt with general issues of this complex problem only, not taking
into account investigation of a specific category of criminal offences. That is why the
@
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goal of this Article is to study specific features of opening of criminal proceedings
and arranging the beginning a pre-trial investigation of excess of powers by officers
of law-enforcement authorities.

1. MATERIALS AND METHODS

To achieve the above-mentioned goal of study, the author used a set of general sci-
entific and special methods of scientific knowledge. So, the use of dialectical and
historical methods of cognition allowed studying development and changes of the
regulatory framework of carrying out pre-trial investigation in the domestic criminal
procedure. The comparative method provided the possibility to study norms of the
current Criminal Procedural Code of Ukraine and norms of the CPC of 1960, show
their differences and specific aspects of application.

To make own conclusions, statistical method was applied, which helped to gen-
eralize criminal proceedings (cases) with investigation of excess of powers by officers
of law-enforcement authorities and develop on this basis the author’s classification
of grounds for opening of criminal proceedings in respect to such category of crimi-
nal offences. The method of system analysis allowed spotting the initial stage among
other stages of pre-trial investigation, defining its tasks and means of achieving them.
The use of the formal logical method allowed developing the algorithms of investi-
gator's actions depending on starting situations that arise.

Materials of this Article are component parts of a separate forensic methodology
of investigation of excess of powers by officers of law-enforcement authorities and
they can be used both for performing theoretical studies and practical activity of in-
vestigators, prosecutors related to investigation of this category of crimes.

2. RESULTS AND DISCUSSION

Current domestic criminal procedural laws include pre-trial investigation to a sepa-
rate stage of criminal proceedings, within which separate stages can be distinguished,
which reflect a certain landmark in the course of criminal proceedings, have their
distinctive features and a circle of problems to resolve. In other words, a stage of
investigation means such element of it, which represents the interconnected system
of actions with common tasks, conditions of achieving them, and specific features of
forensic techniques [4, p. 86].

At the time when the CPC of Ukraine 1960 was effective, forensic scientists
advanced proposals as regards the periodization of investigation depending on mak-
ing certain procedural decisions. Specifically, M. P. Yablokov suggested to differen-
tiate the initial, the follow- up and final stages [5, p. 488], A. F. Volobuyev [6,
p- 171-182] and G. Yu. Zhyrnyi [7, p. 165] suggest just two stages — the initial and
the follow-up stage. To justify their position, the latter state that procedural actions
related to completion of criminal proceedings not directed at investigation of crimes,
gathering and verification of evidences.

[
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Since the CPC of Ukraine of 2012 came into effect, discrimination of stages of
pre-trial investigation became much more complicated, and suggestions as for their
determination advanced in scientific sources are discussible. For instance, V. V. Vap-
narchuk distinguishes three stages of pre-trial investigation. “The first stage, in his
opinion, — is the stage of investigation carried out based on the fact of detecting an
event with elements of a criminal offense in respect to an undefined circle of persons
(when the person committed the crime is not identified yet (the suspect). The pri-
mary goal of this stage of pre-trial investigation is establishing the presence or absence
of a criminal offense, identifying and exposure of the criminal. The second stage of
pre-trial investigation takes place when, based on analysis (evaluation) if the aggre-
gate of evidences gathered in the course of proceedings, in the investigator’s or the
prosecutor’s opinion, the identified person involved into committing a criminal offense
and he/she shall be brought to criminal responsibility. The goal of this stage if to
notify about suspicion the person, who, in the opinion of subjects of the prosecution,
is involved into committing a criminal offense, that means this stage, in essence, is
congruent with the procedure of sending a written notice of suspicion. The third stage
of pre-trial investigation refers to a certain person (the suspect). It starts after the
respective person received a written notice of suspicion and ends with drawing up a
bill of indictment and further submitting it to court”. [8, p. 344].

As it seems, the drawback of the suggested model of the periodization of stages
of pre-trial investigation is non-envisaging the situation when criminal proceedings
are opened on the grounds of arrest of the person involved into committing a criminal
offense (Art. 207, 208 of the CPC of Ukraine).

A more complex periodization of stages of pre-trial investigation taking into ac-
count specific features of making certain procedural decisions was suggested by
V. M. Shevchuk. He distinguishes two models of periodization named convention-
ally as differentiated model and synthesizing one. The first one includes the initial
and the follow-up stages of investigation in their traditional understanding, i.e. the
initial stage starts from the moment of entering a statement or notice of a criminal
offense into the Unified register of pre-trial investigations (Art. 214 of the CPC of
Ukraine) and ends with sending a notice of suspicion (Art. 276 of the CPC of Ukraine).
The primary goal of this stage is finding good evidences to notify the person about
suspicion in committing a crime. Tactical operations shall be directed at achieving
this goal. The follow-up stage in the contemplated model of periodization starts with
dispatching the suspected person a written notice of suspicion (Art. 278 of the CPC
of Ukraine) and lasts until pre-trial investigation is completed and the prosecutor
entered the required data into the Unified register of pre-trial investigations. This
stage in its essence is the final one aimed at formation of the adequate evidential
basis proving the prosecutor with the grounds for performing one of the following
actions as soon as possible after delivering a notice of suspicion to the respective
person: 1) close criminal proceedings; 2) submit a motion on releasing a person from
@

28



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 25, No. 4, 2018

criminal responsibility to court; 3) submit to court a bill of indictment, motion on
applying enforcement measures of medical or educational nature (Art. 283 of the CPC
of Ukraine). Formation of the adequate evidential basis implies the need of resolving
various tasks of investigation, including tactical ones, which can be resolved by means
of the respective tactical operations.

In the opinion of V. M. Shevchuk, there can be another model of the periodization
of stages of investigation, which can be conventionally called as synthesizing model.
In this model the two above-mentioned separate stages are combined into one as
criminal proceedings start with notifying the respective person of suspicion in case
if his/her arrest at the place of committing a criminal offense or immediately after
committing it, or when applying one of preventive measures envisaged by law (Art.
276 of the CPC of Ukraine), and they end with completion of pre-trial investigation
and entering the required data into the Unified Register of pre-trial investigations by
the prosecutor. Such synthesizing , integrative stage combines the totality of problems
that shall be resolved at the time of pre-trial investigation, as well as recommenda-
tions regarding optimal methods and means of resolving them [9, p. 252, 253].

In her turn, G. V. Moskalenko connects the periodicity of investigation and defin-
ing the limits of its respective stages not with making various procedural decisions,
but with the investigator’ situation, nature of problems and actual possibility of find-
ing and recording evidences. Taking into account the said above, she distinguishes
such stages and sub-stages of crime investigation: the initial and the follow-up stage,
and the latter as the more complicated and longer lasting one she divides into three
sub-stages: the sub-stage of analytical work of the investigator, the working and the
final one [10, p. 8-15].

As regards suggestions of G. V. Moskalenko, one should agree with critical com-
ments of V. A. Zhuravel that they are discussible and do not resolve fully the problem
of the periodization of pre-trial investigation. Particularly, refusal from considering
certain procedural decisions for discrimination of periods of investigation is objected,
for instance, such as notices of suspicion, suspension or renewal of proceedings, ap-
plying a measure of restraint and other. These procedural decisions are fundamental
and have impact on the course of criminal proceedings, the procedure of gathering
evidences. Dividing the process of investigation to sub-stages also looks quite artifi-
cial. Particularly, analytical work of the investigator takes place at each stage of in-
vestigation, that is why limiting it to one single sub-stage is illogic [11, p. 140].

It is worth mentioning that there are opposite opinions as regards defining the
opening of criminal proceedings as a separate stage of pre-trial investigation in the
specialized literature. For instance, V. V. Vapnarchuk states that “activity related to
the beginning of pre-trial investigation (acceptance and registration of information
on criminal offenses) considering a short period envisaged by law for it and a small
scope of actions to be performed is not sufficient to distinguish it as a separate stage
of the course of criminal proceedings. Besides, this stage does not end with making
[
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final procedural decision in terms of Part 3 Art. 110 of the CPC (entering or not enter-
ing data to the URPTI is not recorded in the ordinance of the investigator or prosecu-
tor)” [8, p. 334]. Then the author makes quite a controversial conclusion, from which
it is hard to understand the final position of the author as regards the contemplated
issue. “Hence, — summarizes V. V. Vapnarchuk — activity related to the beginning of
pre-trial investigation, in our opinion, is not the stage (italics supplied by us — S. M.)
of criminal proceedings. However, it meets criteria of separate proceedings as it
represents the system procedural actions within the limits of the criminal procedural
form of pre-trial investigation, which precondition arising a certain cluster of proce-
dural relationships and aimed at fulfilling a common task, so, understanding and
studying this activity as separate proceedings is completely justifiable” [8, p. 334,
335]. As seems, the above-mentioned scholar brings forward unobjectionable argu-
ments in favour of the opening of criminal proceedings being a separate stage of
pre-trial investigation.

Thus, the opening of criminal proceedings shall be deemed as a separate stage of
pre-trial investigation, which shall also be seen as a separate element of the structure
if specific forensic methodology. The above-mentioned is conditioned by specific
features of procedural actions, which pre-trial investigation starts from, a circle of
subjects taking part in performing such actions (the investigator, prosecutor, claimant
and other), the nature of top-priority tasks to be resolved, the need to define strategic
lines of the investigator’s activity.

Pre-trial investigation of excess of powers by officers of law-enforcement au-
thorities starts from the moment of entering respective data to the Unified Register
of pre-trial investigations (URPTI) [12; 13; 14; 15]. As V. D. Bernaz and N. V. Neled-
va state, “decision on the beginning of pre-trial investigation is actually equal to
entering into the register respective data that may testify of committing a criminal
offense” [16, p. 63]. Sources for such data are as follows:

— statements of the persons, who suffered from unlawful actions of officers of
law-enforcement authorities (the injured) (this source takes 89.43 % of the total num-
ber of generalized criminal proceedings (cases);

— statements of offense (notices) of claimants (Art. 60 of the CPC of Ukraine),
i.e. the informed persons (relatives, acquaintances, colleagues of the injured, para-
medics or medical workers of emergency rooms of hospitals, common citizens, who
became witnesses of unlawful actions of officers of law-enforcement authorities)
(2.57%);

— notices (reports, protocols) of officials, who arrested the subject / the suspect
(Art. 208 of the CPC of Ukraine) (0.58 %);

— information on the fact of excess of powers by officers of law-enforcement
authorities made public in mass media or documentaries, video records or the Inter-
net (1.14%);
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— reports of prosecutors occupied with procedural management of the investiga-
tion (0.86%);

— reports of officers of the National Security Department of the National Police
of Ukraine regarding revealing facts of unlawful actions of officers of law-enforce-
ment authorities (4.00%);

— reports of investigators on detecting signs of excess of powers by officers of
law-enforcement authorities in the course of carrying out another pre-trial investiga-
tion, i.e. prejudicial evidences (1.43%).

From the said above it follows that the most wide-spread sources of data becom-
ing the basis for the opening of criminal proceedings are statements of offense from
the persons who suffered directly from unlawful actions of officers of law-enforcement
authorities (the injured). These statements of offense (notices) can be submitted both
in oral form with drawing up a protocol with notifying the person about criminal
responsibility entailing providing untruthful information against signature, and in
written form (by post, or submitted personally by an individual to the respective
authority / institution). Should the fact of excess of powers of officers of law-enforce-
ment authorities be established in the course of investigation of another crime or
performing respective operational procedures, the report shall be drawn up containing
information representing the essence of data entered into URPTI. This report shall
be forwarded to the head of the pre-trial investigation authority, who shall determine
the preliminary legal assessment and commission the investigator with carrying out
pre-trial investigation. The investigator, in his turn, shall forthwith notify the pros-
ecutor in written form about the beginning of pre-trial investigation, the grounds for
the beginning of pre-trial investigation and other information (Part 6 Art. 214 of the
CPC of Ukraine).

To confirm the trustworthiness of information set forth in statements of offense
(notices) of individuals, chief managers of mass media or reports of the respective
officials, it can be accompanied with certain attachments as confirmation of the fact
or circumstances testifying the fact of excess of powers by officers of law-enforcement
authorities. Particularly, such attachments can be certificates issued by medical insti-
tutions certifying hospitalization of the injured, video records from outdoor surveil-
lance cameras and other. Reports of officers of criminal intelligence units can be
accompanied by data received in the course of performing intelligence operations
[17, p. 43-51].

It is noteworthy that a certain specific feature of obtaining information (statements
of offense, notices) about the facts of excess of powers by officers of law-enforcement
authorities is anonymity of such information, for example, when transmitting oral
information by phone and in written notices people often don’t state their true names,
or state fictitious data as they are worried about their life/safety. And these fears are
justified as claimants understand whom they are going to deal with, they are aware
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of “cover-up” among officers of law-enforcement authorities. That is why we find it
expedient in case of receiving anonymous statement or notice of a criminal offense
by internal affairs bodies and subdivisions, the prosecutor, the judge, to register them
in compliance with Cl. 13 Section III of the Guidelines on single record procedure
(SR). If an anonymous statement (notice) of offense contains information about a
socially dangerous act, then such statement (notice) of offense shall be registered
only with document support subdivisions and, upon resolution of the head of a police
body or the person acting as such head, shall be submitted to structural subdivisions
for use for detection of crime, particularly through verification by intelligence means.
And only after such verification is completed, and if elements of a criminal offense
are confirmed and officers of the criminal intelligence unit sent a respective report to
the investigator/prosecutor, its results can serve as the grounds for entering the re-
ceived information into URPTI as if such elements of a criminal offense were dis-
covered by the investigator / prosecutor himself.

CONCLUSIONS

In summary, a well-structured model of the periodization of pre-trial investigation
stages is the guarantee of successful resolving organizational and tactical problems
of the investigation, as well as optimal determination of lines of the investigator’s
activity, as each stage of the investigation, each phase of criminal proceedings has
tasks and ways/means of resolving them of its own.

Taking into account the said above, we believe it possible to affirm that determi-
nation of the periodization of investigation of criminal offences is influenced by the
investigation situations and the corresponding procedural decisions taken by the
participants in the criminal proceedings. This means that when defining stages of
investigation it is necessary to take into account these two factors. Therefore, among
stages of pre-trial investigation of excess of powers by officers of law-enforcement
authorities we distinguish the following ones: 1) the opening of criminal proceedings;
2) the beginning of criminal proceedings (the initial stage); 3) continuation of crim-
inal proceedings (the follow-up stage); 4) completion of criminal proceedings (the
final stage). With that, depending on whether the suspect is arrested or not, the top-
priority tasks of the initial stage of investigation change to some extent, and conse-
quently the means of resolving them change, too. So, in case of arresting the suspect
and notifying him/her of suspicion within twenty four hours from the moment of
arrest, the primary task of the investigator/ prosecutor is to prove involvement of this
person into committing a criminal offense and confirm justification of notifying of
suspicion. And if the person is not arrested, then the prosecution efforts shall be fo-
cused on gathering evidences for delivering a notice of suspicion. After making this
procedural decision and resolving primary tasks, the following stage of investigation
begins related to gathering the required evidences of committing a crime by the re-
spective person and completion of pre-trial investigation.
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