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HomoBigb
IIpesupenta HanjionanbHOI akageMmii
IIPAaBOBUX HayK YKpaiHu
B. S1. Tanist Ha 3aranpHUX 300pax AKamemii,
1o BigOymics 5 6epesns 2013 p.

VY 2013 p. BigzHayaTUMETHCS BaskiuBa nofis — 20-piuus 3 1HSI YTBO-
pennst Akanemii. 23 munas 1993 p. OyB mignucanunit Ykas I[Ipe3unenta
VYkpainu mpo 3acHyBaHHS AKajeMmil MpaBOBHUX HayK Ykpainu. /[BaamsTu-
piuds, HarmeBHO, TepIa 3Ha4YHa AaTa, SIKy MOJKHA CBATKYBAaTH, ajie BOXHOYAC
HEOOX1THO O3UPHYTHCS Ta OIIHUTH MIIAX, IKUH MPOUICHO, BUSHAUYUTH
3100yTKH, TPOOJIEMHU Ta MEPCHEKTUBU HALIOTO PO3BUTKY.

3a ueit yac, MOkHa TOBOPUTH 3 YIIEBHEHICTIO, AKaieMist BiIOymacs siK
MPOBi/IHA HAYKOBa IHCTUTYIIA YKpaiHM y Taiy3i Iep’kKaBH 1 mpasa, aBTO-
puTer sKoi mocTiitHo 3poctae. [Iporsarom nux poxiB Maibke BaBidi — 3 70
1o 141 36inpmniiack 3arajibHa KiIbKiCTh WieHIB AkajieMii, Oy0 3aCHOBaHO
ITiCTh HAyKOBO-AOCIITHUX IHCTUTYTIB, YOTHPHU PETIOHATHHUX IIEHTPH, IO
MIPECTABISIIOTH BC1 IPOBIIHI FOPHIMYHI IIEHTPH HAIIIOT AepKaBU — XapKiB,
Kuis, [lonenpk, JIbBiB, Onecy.

Ykpaina rmepekuBae CKIIaTHUN epioa CHCTeMHUX pedopm, sKi cTocy-
IOTBCS IPAKTUYHO BCiX cep KUTTS CyCHibCTBA. | OTOBHUM 3aBIaHHAIM
IOPUIMYHOT HAyKH € IIPaBOBE CYIPOBOKEHHSI LIMX MIEPETBOPEHB, pO3po0OKa
MIPAaKTUYHUX PEKOMEHAALH, CIPSIMOBAaHUX Ha BIIOCKOHAJICHHS [IPaBOTBOP-
401 Ta MPaBO3aCTOCOBHOT MPAKTUKU.

HaiiBaxxmBioro 3 ycix peopM € KOHCTHTYIIHHA, pe3ylnbTaTh SIKOT
OymyTb BIUIMBATU HAa PO3BUTOK CYCIIJIBCTBA Ta JEPKABU NPOTAIOM TpUBaA-
JIOTO Yacy.

25 ciuns 2012 p. Ykazom [IpesupeHra Ykpainu Oyiia 3aTBepKeHa
Konmermiist hopmyBanHs Ta opranizarii misuteHOCTI KoHCTHTYIiHHOT Acam0-
nei. [lependavanocs, mo Koncrutymniiina AcamOiest TOBUHHA MaTH y CBO-
emy ckiazi 100 oci0, siki MaroTh BiAMOBIAHY (haxoBy MiJATOTOBKY Ta JTOCBI
pobotu y cdepi 1epKaBOTBOPEHHS 1 TPaBOTBOPEHHS, aBTOPUTET Y CYyCITiIb-
CTBI Ta, SIK MPaBWJIO, HE € 0CO0aMHU, YITOBHOBaXCHUMH Ha BUKOHAHHS
(yHKIIIH gepkaBy a00 MICIIEBOTO CaMOBPsTyBaHHs. YCi MPOBITHI HAYKOBI
ycTaHoBH YKpaiHu pekoMeHayBanu IIpe3naeHTy cBoiX NpeacTaBHUKIB 10
cknany Acambnei. 17 tpaBus 2012 p. [Ipesuaent Ykpainu mianucas Ykas
«IIpo Korcrurymitiny Acambiero», 3aTBepauBid ii [TomoskeHHs Ta mepco-
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BicHuk N2 1[72] 3azaneHi 360pu HayionaneHoi akademii npasosux Hayk YkpaiHu

HansHUHN CKiaa. HamionanapHa akageMis paBOBHUX HayK YKpaiHW OTprUMa-
J1a 3Ha4YHE MPEACTaBHULTBO Yy AisnbHOCTI Acambiiei — 31 HaykoBeLb
Axkagiemil yBIHIIOB J10 ckiaay AcamOiel, a 46 — craiu il HayKOBUMU KOH-
CYJIBTaHTAMHU.

20 uepBHst 2012 p. BinOynocs nepiue 3acinanns Koncturyniinoi Acam6-
et 3a yyactio [Ipesunenra Ykpainu B. @. SIHykoBuua, sikHid y CBOil IIpo-
MOBi HaronmocuB: «Hama meta — yTBepmkeHHs Konctutyii Ykpainu sk
peabHOTO CYy4acHOTO MOMITHKO-TIPABOBOTO JOTOBOPY, OCHOBOIIOIOKHOTO
3aKOHY HaI[IOHAIBLHOTO TpaBa, o Oy/ie HaxiiHuM QyHIaMeHTOM YKpaiH-
ChKO1 eprkaBu. Ham HeoOXimHa pearbHO JTitoda Ta eextnBHa KoHCTUTYIIS,
IO Y BiANOBIAHOCTI 3 KpallMMHU CBITOBUMHM CTaHJapTaMU IapaHTyBaTHMeE
IpaBa Ta CBOOOIH JTIOTUHI.

Hayxoswuii cynposin nisutbHOCTi KoHCTHTYMIHHOT AcamOIiei € TolToBHIM
MPIOPUTETOM SIK JJISl BCIX HAYKOBHX yCTaHOB AKajeMii, Tak i JJisl YWieHIiB
Axanemii.

Hampukinmi 2012 p. BinOynacs BU3HaYHA JUIsl HAC TIOA1S — BPYUYEHHS
HAWBUIIOT HATOPOJH Y HayKoBiil cepi — JlepkaBHoi npemii Ykpainu B
rajxy3i HayKH 1 TexHikH. [[ecsaTh HayKOBIIiB AKaaeMii BiMOBITHO 10 YKa-
3y Ilpesunenta Ykpainu Bix 18 TpasHs 2012 p. Oynu HaropoixeHi 3a
MiATOTOBKY 5-TOMHOTO HaykoBoro BuaaHHs «[IpaBoBa cucrema Ykpainu:
icTopis, cran Ta epcrektusm» (FO. I1. butix, JI. K. Boporosa, A. I1. I'eTs-
MmaH, O. M. I'pomieBuii, B. B. ['oxina, B. B. Komapos, H. C. Ky3nemnosa,
H. M. Onimenko, O. B. Ilerpumiun, O. O. [TorpioHuit (mocMepTHO)).

Ile BumaHHs cTaJl0 BU3HAYHOIO MOAIEI0 Y HAyKOBOMY JKUTTI YKpaiHH.
L 6araroToMHa mpars BKe MepeKiiaeHa poCciiiChbKOI0 MOBOIO, TOTYETHCS
il BUIaHHS aHDTIHCHKOO, 1100 3/100yTKH BITYM3HSIHOT HAYKH CTAJIH JOCTYII-
Hi MDKHapOIHIN HayKOBiH CITUTBHOTI.

[Ipote He BapTo 3ynuHsATHCS Ha nocsrHyTomy. Jlo 20-pivus Axkagemii
3aluIaHOBaHa IMi/I'0TOBKA HOBOIT (DyHIaMEHTalbHOT HAayKOBOI mpari — 0a-
raTOTOMHOI KOJIeKTHBHOI MOHOTpadii «IIpaBoBa mokTprHa YKpaiHm», B sSKii
IUTAHYEThCS TIPOAHANI3yBaTH CyYyacHHH CTaH Ta MOJAJIbLII MEPCIEKTUBU
PO3BUTKY BCIiX rajy3eil Ta OCHOBHHUX IPABOBUX IHCTUTYTIB BITUMU3HSIHOL
IOPUINYHOI HAyKH. Y MiAroTOBLI LOTO BUAAHHS Bi3bMYTh y4acThb OJIM3bKO
150 BugaTHUX y4EHUX HAIIOI IEPKABH 3 YCIX MPOBIHUX LIEHTPIB IOPHINY-
HOI HayKHU.

KoxxHe BijIiiieHHs1 Ma€ MiATOTYBaTH Ta OITyOIIiIKyBaTH OKPEMHUH TOM, B
SIKOMY BHCBITJIIOBAaTUMETBCS CTaH PO3BUTKY IOPHIMYHOI JOKTPUHH 3 YCIiX
rajxy3ei mpasa, 10 CTOCYIOThCS (haxy BimaijeHHs. BinmoBimaasHUME 3a
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Jonoeidob npesudenma HauioHansHoi akademii npasosux Hayk YKpaiHu B. Tauiti

OpraHizaiiiro poOOTH 3 MiArOTOBKY BiJIIIOBIIHAX TOMIB Ta iX HAyKOBE pejia-
TyBaHHS € aKaJeMIKH-CeKpeTapi BiaaAUIeHb. [l1aH miaAroTOBKY BUIAHHS
repen0adae 3aBEpIICHHS PYKOMUCY Ta Mepeiady Horo y BHAaBHHUIITBO Y
YepBHI IIbOTO POKY, IO JIACTh 3MOTY OITyOJiKyBaTH HOTO 0 BEpecHs Ta
MPEe3eHTYBATH i Yac HACTYITHUX 3aralbHUX 300piB.

HisnpHiCT AKaneMii He 0OMEXYETHCS TIPABOBUM CYIIPOBOIKEHHSIM
JIUILE KOHCTUTYLIHHOT peopMu. 3arajom npoTsroM poKy yCcTaHOBH AKa-
JeMii B3sUTH y9acTh Y po3po0iieHHi 61u3bko 70 IPOEKTIB 3aKOHIB Ta 1HIITAX
HOPMAaTHBHO-TIPABOBUX aKTiB 32 BIIACHOIO 1HIIIATHBOIO Ta 3a OPYUCHHIMHA
OpraHiB JIep>KaBHOI BJIaJIM 1 MIiCIIEBOI'O CaMOBPsIyBaHHs. AKaJeMiKH Ta
YJICHU-KOPECIIOHAeHTH HarioHampHOI akajemii mpaBoBUX HayK YKpaiHU
CaMOCTIHHO B3SUIM y4acTh y po3poOui 01au3bko 120 mpoeKTiB 3aKOHIB Ta
THIIMX HOPMATUBHO-TIPABOBUX aKTiB.

VY kBitHi 2012 p. BepxoHoto Pamoro Ykpainn OyB IpHHHITHIA HOBHI
KpuminanbHuii npouecyaibHuil KoJeke YKpainu, skuii 3 20 qucronana
HaOyB yuHHOCTI Ta 3aMinuB Kozeke, 1o aisie 3 1961 p. YxBajieHHs1 HOBOTO
KpuminanbpHOTO IpOIIECYanbHOTO KOJEKCY YKpaiHU CTajJ0 BU3HAYHOIO TT0-
Ji€ro A7 BITYM3HAHOL IpaBoBoi cucteMu. KonekcoMm MOBHICTIO OHOBIIIO-
€ThCsI 3aKOHOJIABYC PETYITFOBAHHS KPUMIHAJILHOTO CYIOYMHCTBA BiJTIOBIHO
10 3araTbHOBU3HAHHUX MIYKHAPOHUX CTaHAPTIB, 110 OYII0 BUCOKO OIIHEHO
MDKHapOJHUMH OpraHizauisiMu Ta ekcriepramu Pagu €Bponu. Kogekc
CTBOPIOE YMOBH JIJIsl ONIEPATHBHOTO, BCEOIYHOTO Ta HEYIIEPEKEHOTO PO3-
CJiTyBaHHA W CYIOBOTO PO3IVISITy KPUMIHAJIBHHX CIIPaB Ta CYTTEBO 30171b-
1Iye MOBHOBAKEHHS CY/JII SIK IPE/ICTABHUKA HE3aJIeKHOT T1JIKU BIaIH.

Hap itoro 3micToM mparfroBaiy WwWieHH AKaaeMii Ta HayKOBIT ii yCTaHOB,
3okpema, C. B. Kiranos, B. B. Kosanenxko, O. JI. Kotunenko, B. T. Ma-
nspenko, J{. M. [Iputuka, B. I1. Tuxuii, B. B. Timenxko, B. O. Tynskos,
B. I. Bopucos Ta iH.

IHmMit mpukiag — MiATOTOBKA MPOEKTYy |HHOBAIIHOTO KOAEKCY
VYkpainu, sIKui € NepInM i € IMHUM MPOEKTOM KOTU(IKOBAHOTO HOPMAaTHB-
HO-TIPaBOBOTO aKkTa YKpaiHH, PETYIATUBHIM BIUTHBOM SIKOTO OXOTUTIOIOTHCS
BCi OCHOBHI aCIeKTH peajti3alii BIAHOCHH Y HayKOBO-TEXHIYHIi Ta IHHOBa-
HiitHil cepi 3 METOrO PaBOBOTO 3a0e3TICUEHHS CTAHOBIICHHS Ta €()EKTHB-
HoOTO (DYHKITIOHYBaHHS HaIllOHAJILHOT iHHOBaMiitHOT cructeMu. Komndikartist
1HHOBaLI{HOTO 3aKOHOAAaBCTBA MpOBeIeHa Ha 0a3i icCHYrounX 3aKOHiB
VYkpainu Ta mi3aKOHHIUX HOPMaTHBHO-IIPaBOBUX aKTiB, 30kpeMa, «IIpo
IHHOBAIIWHY MisITbHICTEY, «[Ipo cremianbHUN peKUM iHHOBAIIHHOT ITi-
SUITBHOCTI TEXHOJIOTTYHMX MapKiBy», «IIpo mpiopuTeTHi HaNpsIMKH iHHOBa-
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uiiHoi misutbHOCTI», «[Ipo nepkaBHe perynatoBaHHS OisSUIBHOCTI y cdepi
TpaHchepy TexHoIorii», «[Ipo HayKOBY Ta HAyKOBO-TEXHIUHY AiSIIBHICTY,
«IIpo HaykOBy Ta HayKOBO-TEXHIYHY EKCIEPTH3Y» Ta iH.

VY migroroBui npoekTy [HHOBaLITHOTO KOIEKCY YKpaiHH B3sUIH y4acTb
20 nmaykoBIiB Akazemii, mepi 3a Bce [HCTUTYTY mpaBoBOTO 3a0€3Me4eHHS
IHHOBaIIHHOTO PO3BUTKY; akajeMik A. I1. [eTbMan — kepiBHHK poOOYOi
rpynu Ta uiaeH-kopecnonaeHt C. M. [Ipununko.

YpaxoByI09u DOCBiJ YKpPaiHCHKHUX HAYKOBIIIB, SIKi € MEPIIONPOXi-
MU y kKopudikariii miei ramysi, mpoekT [HHOBaIifHOTO KOJleKCy YKpa-
THU cTaB 3pa3KOM JJIS MiITOTOBKU MOJICIBHOTO IHHOBAIIHHOTO KOJCKCY
CHT.

[IpoBinni daxiBui yctaHoB Akazemii Ha MOCTiKHHIA OCHOBI OepyTh
y4acTb y AisuibHOCTI oHaa 80 poOounx rpym i3 po3poOIeHHS 3aKOHIB Ta
IHIITIX HOPMAaTUBHO-TIPABOBUX aKTiB, 30KpeMa, CIIiJl BUILUIATH TaKi:

PoGoua rpyna 3 nuTaHp yIOCKOHAJCHHS 3aKOHOJABCTBA PO BUOOpHU
(unenamu rpymu € FO. C. lllemmryuenxko, O. JI. Konmmnenko, B. T. Mansipen-
ko ta B. M. lllanoBain);

PoGoua rpyna 3 nutanb cynoBoi pedopmu (wienamu rpynu € C. B. Ki-
BajioB, M. 1. Kosto6pa, O. JI. Konunenxko, H. C. Ky3nenosa, B. T. Massi-
penxo, B. T. Hop, 1. M. [Ipurtuka, O. [I. CesTo1npKuii) Ta iH.;

PoGoua rpyma 3 nutanb peopMyBaHHS KPUMiHAIBHOTO CYIOYMHCTBA
(wrenamu po6ouoi rpymu € C. B. Kisanos, B. B. Kosanenko, /[. M. [Tpu-
tuka, B. [1. Tuxwmii).

Takosx Hallll HayKOBIII aKTUBHO TPAIIOBATIN y pOOOUUX Tpymax 3 po3-
poOku poekTy TpymoBoro xoaekcy Yipainu, Konexcy Yikpainu npo agmi-
HicTpaTuBHI poctynku, Konekcy YkpaiHu mpo KpUMiHAIBHI TPOCTYIIKH,
AMIHICTPAaTUBHO-TIPOILIEYPHOTO KOJIEKCY TOIIO.

AKTHUBHY 3aKOHOTBOPUY MiSIBHICTH MPOBOMSITH WICHN AKamemii —
HapoxHi aenytatu Ykpainu. B. M. JlutBun — ronosa Bepxosnoi Panu
VYkpainu VI ckiiukanHs Mae Oe31ocepe/IHe BIIHOIICHHS JI0 BCIX 3aKOHO-
MIPOEKTiB, sKki po3rsaas [lapaament; C. B. KiBaioB — royioBa komiteTy
Bepxosnoi Paau Ykpainu 3 nuTanb BEpXOBEHCTBA IpaBa Ta IPaBOCYIIS;
C. M. I'ycapoB — Hapoauuii nemyrtar VI CKIMKaHHS, 3aCTyITHUK TOJIOBH
rxomiteTy BepxoBHoi Pamu Vipainn 3 muranb mpaBosoi mostituky; C. I1. T'o-
JIOBaTUI — HapoAHUH nenyTtaT VI CKIMKaHHSA, TOJ0Ba MiIKOMITETY KOMi-
tety BepxoBHoi Pagu Ykpainu 3 nutanb npaBoBoi nmomiTuky. Llel Hanpsm
po6OTH TTOBMHEH CTaTH OJHUM i3 OCHOBHHX Ta HaWOIIbIN BaXKIUBUX Y
nisutbHOCTI AKaneMil.
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Boanouac BapTo migxpecnuTH, Mo epeKTHBHA 3aKOHOMPOEKTHA PoOoTa
MOXITBA JIMIIIE HA OCHOBI Pe3yJbTaTiB MpoBeAeHHS (axoBUX QyHIaMEH-
TaJBHHUX JOCIIKEHbB 13 HAaHOLIBII aKTyaIbHUX TIPOOJIeM PO3BUTKY JepiKa-
BH 1 TIpaBa, 110 € OJHHUM i3 TOJIOBHUX 3aBJaHb AKaJeMil.

VY 2012 p. HaykoBo-nocmiHi ycTaHoBM HartionansHOT akajeMii mpaBo-
BHX HayK YKpaiHu mpoBoauin (yHIAMEHTabHI JociikeHHs 3a 41 ¢yH-
JAMEHTAJIBHOIO TEMOIO, 3 SIKUX 16 — 3aBepIIIeHO.

[Toumnaroun 3 2012 p. HayKOBI yCcTaHOBU AKameMii 3iHCHIOIOTE yCi
HayKOBi JOCJI/DKEHHS HAa OCHOBI TeHJIepHUX npouenyp. HamionansHaa aka-
JeMisi IpaBOBUX HayK YKpaiHW — Tieplia Ta €IMHa 3 YCiX BITYM3HIHHX
akazeMiil HayK IIpoBesia TEHACPH Ha BC1 HAyKOBI TEMH Ta yKJIaja BiIITOBII-
Hi YroJu 3 IHCTUTYTaMH.

Ha nouarky 2013 p. ynepiie 3a JBajlsATh POKIB AiSUILHOCTI AKaaeMii
i poboTa cTana mpeaMeToM AepKaBHOTO (PiHAHCOBOTO ayauTy PaxyHKOBOI
nanatu Ykpaiau. Meroro aynuTy Oyia OLiHKa OOTpyHTOBaHOCTI IJIaHyBaH-
Hsl, 3aKOHHOCTI Ta e(DeKTUBHOCTI BUKOpPHCTaHHs KomTiB JlepkaBHOTO OFO-
IDKETY, IOCSITHEHHS Pe3yJIbTaTUBHUX IIOKA3HHUKIB Ta IPUHHATHX YIIPABIiH-
cbKuX pimtens. [epesipui migaras nepion 3 2011 o 2012 pp. CoiBnpars
3 PaxyHKOBOIO MajaToro BHSBWIACS JTykKe e(EeKTUBHOIO. AyIHUT JJO3BOJIUB
ITiJT HOBUM KyTOM 30pY OIIIHUTH OpPTaHi3aIliio JoCIiKeHb y cuctemi Ha-
LiOHANBHOI akaJeMii MpaBOBUX HayK YKpaiHW, MOPIBHATH ii 3 1HIIUMU
Jiep)KaBHUMH aKaJIeMisIMUA HayK, BUSBUTH NIEBHI ITUTAHHSL, 1110 TIOTPEOYIOTh
YAOCKOHAJICHHS, Ta B KIHLEBOMY PaxyHKY L€ OUIbII pe3ylbTaTUBHO IPO-
BOJUTH JOCIiIKeHHs. [ 07I0BHUI BUCHOBOK TpyIH ayauTopiB: Hamionans-
Ha akaJaeMis IPaBOBUX HAYK MPOBOIAUTH HAYKOBI JOCIHIIKEHHS CYyBOPO
JOTPUMYIOUHCH YHHHOT'O 3aKOHOIABCTBA Ta €()eKTUBHO 3100yBaroul HOBI
Ba)KJIMBI 3HAHHS y raly3i IepKaBH 1 mpasa.

AxaneMist TOyJIIPU3YE Ta TOBOAUTD PE3yJIbTaTH PI3HOMAHITHOI HAYKO-
BOi JISUTBHOCTI JI0 BiJioMa CyCHiIBCTBA Ta BCIX 3alliKaBICHHUX CyO’ €KTiB
LUISIXOM BHJIAHHS HAYKOBHX, HAYKOBO-IIPAKTUYHUX Ta HABUYAIBHUX POOIT.

3aranoM wienn HarionanasHOT akameMii MpaBOBUX HAyK YKpaiHW Ta
HayKoBLI i cTPYKTypHUX Miapo3ainiB y 2012 p. onyOnikyBanu O1U3bKO
700 onMHUIL TPYKOBAHOI IPOAYKIIIi, MTIAITOTOBJICHOT SIK 0JIHOO0COO0BO, TaK
1y CIiBaBTOPCTBI, 3arabHUM 00csToM rmoHaa 2000 1. a., 3 skux: 56 MoHO-
rpadiii, 10 migpyuHuKiB, 33 HaBUATBHUX Ta MPAKTUYHKX MTOCIOHUKH, 48 30ip-
HUKIB KOMEHTapiB 3aKOHOJIABCTBA, HOPMAaTHBHUX aKTiB, HAYKOBUX CTATEH 1
Te3, | eHnmkIonexais, 3 HayKoBi gomoBiai, moHaa 500 HayKOBUX cTaTeil Ta
TE€3 HayKOBHX JIOTIOBiJIEH.
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Cepen HaiO1IbII TOMITHUX POOIT — MiAroTOBKA Ta BuAaHHa Hayko-
BO-TIPaKTUYHOTO KOMeHTapst 10 KpuMiHaIbHOTO MpoliecyanbHOT0 KOJIEK-
cy Ykpainu. KomeHTap BUIIIOB 32 3arajibHOIO PEJakLi€lo Mpe3uaeHTa
HAIIpH Vxpainu, pexropa Hanionansnoro yHiBepcutety «HOpuanuna
akazemis Ykpainu iMeHi SIpociaBa Myaporo», akanemika HAH Ykpainn,
JIOKTOpa IpUANYHUX Hayk mpodecopa B. S. Tamis, I'enepanbroro mpo-
Kypopa YKpaiHu, Aep>KaBHOTO paJHUKa IOCTHIII YKpaiHH, JOKTOpa I0pH-
nnaaux Hayk B. I1. [Tmronku, pagunka [Ipe3unenta Ykpaiau — KepiBHH-
ka ['ooBHOTO yIIpaBIiHHS 3 MUTaHb CyN0yCcTporo Anminictpartii [Ipesn-
JeHTa YKpaiHu, TOKTOpa IOpUINYHHX HayK, Tpodecopa A. B. [TopTHoBa.
Bcerynue cnmoBo no HaykoBo-mipakTHaHOTO KOMeHTapst KpuMmiHambHOTO
mpouecyajabHOro Kojekcy Ykpainu Oyno nagane [Ipesunenrom Ykpainu
B. ®@. fInykoBHUEM.

HayxoBo-npakTuaauii koMmeHTap 10 KpuMmiHaabsHOTO MpoIiecyatbHO-
ro KOJIeKCY YKpaiHu MiIrOTOBICHUH MPOBITHUMH BITYU3HSIHUMH HayKOB-
MM 1 BuKJIanadaMu HamioHaneHOT akajgeMii mpokyparypu YKpaiHu,
HamionanpHoi mkomu cynaiB, HamionansHoi akanemii CioyxOu 6e3nexn
VYkpainu, Kuiscekoro HanionaasHoro yHiBepcuteTy iMeHi Tapaca Lles-
yeHka, HamionansHoro yHiBepcurery «Opuanuna akagemiss Ykpainu
iMeHi SpocraBa Myzaporo», JIbBIBCHKOTO HaIliOHAIBHOTO YHIBEPCUTETY
imeni IBana ®panka, KuiBcekoi HamioHanbHOT akagemii BHYTPilIHIX
cmpas, Jlonenpskoro opuandHoro iHctutyTy MBC Ykpainu, XapkiBchKo-
r'0 HaI[iIOHAIBHOTO YHIBEPCUTETY BHYTPIIIHIX CIPaB y CHiBIIpAIli 3 MPe/-
CTaBHUKaMH MPAaKTUYHHUX BiJOMCTB. 3arajoM aBTOPCHKUI KOJEKTHB Ha-
niuye 40 mpoBigHKUX (axiBIliB y Tally3i KPUMIHAIBHOTO MPOIIECYaTbHOTO
3aKOHOAABCTBA, cepel AKuX 7 uwieHiB HamionanpHOI akazeMii mpaBoBUX
Hayk Ykpainu (O. M. banaypka, FO. M. I'pomesnii, B. B. KoBanenxo,
B. T. Manspenko, 1. €. Mapoukin, B. T. Hop).

Y GarartorpaHHiii BUIaBHUYIHN TisSUTBHOCTI, SIKY 3/ilicHIOE HarionanbpHa
akajieMisi IPaBOBUX HAayK YKpalHW, MOMITHE MICIIe TIOCIJIa€ BUIABHUIITBO
«ITpaBo».

VY 2012 p. BugaBuuntBo «IIpaBo» HamionansHOT akazemii mpaBoBUX
Hayk Ykpainu Bujajio 172 BumaHHs, 3arajbHOI0 KiUIbKIiCTIO 95875 mpu-
MIpHHKIB Ta 3aradbHAM 00csToM 1926 00MKOBO-BUAABHUYHUX apKyIIIiB.
Cepen Hux: 26 30ipHHMKIB 3aKOHOIABCTBA, 33 MoHOTpadii, 27 HaBUATBHUX
MOCIOHMKIB, 21 HaBYAIbHO-METOIMYHUN MOCIOHMK, 33 HAYKOBUX BUJIAHHS,
7 HayKOBO-TIPAaKTHYHUX KOMEHTAaPIB JI0 3aKOHOAABCTBa, 21 migpy4nuk. Lle
Ha 40 Buxanb Ta 27 TUCSY NPUMIPHUKIB Oinbiie, HixX y 2011 p.
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OxpeMo HEOOXiHO cKa3aTH MPO Pe3yNbTaTH AISIBHOCTI XypHAIY
«[IpaBo Ykpainuy, sxuii Bxe 2 poku piHaHCyeThess HallioHanbHOO akajie-
Mi€I0 IPAaBOBUX HAYK 38 OKPEMOIO OIOIKETHOIO Mporpamoro. Lls criiBmpars
JIOTIOMOIYIa )KypHAITy 3HAYHO PO3IIMPUTH KOJIO Ta PiI3HOMaHITHICTh BUJaH-
HS, TABUITUTH HOTO ToJirpadiyHy sSKiCTh, 3MIHCHUTH IMyONiKaIiro 3HaYH-
MUX A7 YKpaiHU HayKOBHX IPAaLlb.

VY 2012 p. penaxuiero xypHaiy «lIpaBo Ykpainu» Oyino BUITYIIEHO:
12 HOMEpiB rOpuaAMYHOTO XypHary «lIpaBo Ykpainu» ykpaiHCHKOIO
MOBOIO 3arallbHUM pidHUM TuUpaxeM y 15300 exzeMIursipiB; 8 HoMepiB
opuandHOTrOo XypHany «lIpaBo YkpaiHu» pocilicbKOIO Ta aHTiHCHKOIO
MOBaMU.

Kpiwm miporo, 3anodarkoBano 10 criemianizoBaHuX JIOJATKiB, sIKi, BIIACHE,
€ OKpeMHUMH (axOBUMH BHIAHHSMH, 30KpeMa: €BpOIEHCHKHI CYIl 3 TIPaB
moguaY, CynoBa npakTuka, CTyIeHTChKUH IOpUInIHIH KXypHai, Dimoco-
¢is npasa, [IpaBoOykBapuk, AbeTka mpasa, €Bponelicske mpaso, [IpaBo
CILIA, Mixxnapozse npaBo, [lopiBHSIIbHE TPaBO3HABCTBO, 3i0paHHSs aKTiB
€BPONEHCHKOIO MpaBa.

OnHUM 13 CTaTyTHHX 3aBAaHb AKa/ieMil € BAKOHAHHS 3aMOBJICHHS LICH-
TpaJbHUX OPTaHiB JePKABHOI BTl CTOCOBHO PO3POOIICHHS 3acajl HAyKO-
BO1 Ta TPaBOBOI MOJIITUKY, BUBYECHHS Ta y3araJbHEHHS MEXaHi3MiB peai-
3awii 3aKOHOAABYMX AKTiB, MiATOTOBKA MPAKTHYHUX PEKOMEHAALIN 00
BIOCKOHAJIEHHS 1X IISITILHOCTI.

YcranoBu Axaaemii JOCUTH TUTITHO CITIBIPAIIOOTh i3 [Ipe3npentom
VYkpainu, BepxosHoro Pajoro, ii komitetamu, Kabinetom MiHicTpiB, iHIIIH-
MH MiHICTEPCTBAMH 1 BITOMCTBaMH.

CrpykTypHi migpo3ainm AxageMii 3HauHy yBary MpHIIUTUIA CITiBIIPAIl
3 BHIIUMU cynoBUMHU opranamu — Konctutyunitaum Cygom Ykpainu,
BepxoBanm Cymnom Ykpainu, BumuM agMiHiCTpaTHBHIM CYIOM YKpaiHH,
Bumumm rocniogapebkuM cynom Ykpainu, Bummnm crienianizoBanum cygom
VYkpainu 3 po3risy UMBUIBHUX 1 KpUMIHATBHHUX CIIPaB.

Taxk, mpotsrom 2012 p. It HEHTPaTLHAX OPTAHIB JIEPXKABHOI BIaIH
Oyro miarorosieHo 163 HayKOBHX BUCHOBKH, TPOIO3ULIIT, peKOMEHAALI1 Ta
EKCIIePTU3H JI0 HOPMAaTHBHO-IIPABOBHX aKTiB. Lle Takok O/IMH 13 BaXKITMBHX
HanpsIMiB yIIPOBAXKECHHS PE3yJIbTaTiB HAYKOBUX JOCIIUKEHb Y IOPUINYHY
MPAKTHUKY.

AkajieMis TICHO CIIBIIPAIIO€ HE JIMIIE 3 HEHTPAJIbHUMHU OpraHaMu
JepKaBHOI Biaad, a ¥ 3 MiCLIEBUMHU OpraHaMHu Ta OPraHaMU MiCLIEBOTIO
CaMOBPAIYBaHHs. 3 METOIO MiJBUILEHHS POJIi IPAaBOBOI HAyKH B pO3po01Ii
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Ta peanizanii eQeKTUBHOI perioHaIbHOI MONITHKY Ta KOOPAUHALIT HayKO-
BHUX JTOCHI/KEHDb y Tally3i AepKaBu 1 paBa BCiX yCTaHOB AKaJeMi€lo
Oys10 cTBOPEHO 3 perioHaJbHUX HAyKOBUX LEHTpH: JloHelbKuii (ronosa —
B. K. MawmyToB), IliBgennuii (ronoBa — C. B. KiBayoB) ta 3axiguuii
(romoBa — B. T. Hop).

OCHOBHMMH 3aBIAHHSIMU PEriOHANBHUX HAyKOBUX LIEHTPIB € CIPU-
STHHS MICIIEBUM OpraHaM Jep KaBHOI BJIaJly Ta OpraHaM MiCLIEBOTO CaMo-
BPSITYBaHHS y 3MiHCHEHHI €()eKTUBHOI IMPaBOBOI MOJIITHKH Y BiIMOBITHUX
perionax YkpaiHu; mpoBeIeHHS Ha 3aMOBJICHHSI MICHEBUX OpraHiB
Jep>KaBHOI BJIa/Id, OPTaHiB MICIIEBOTO CAMOBPSITyBaHHS, TPABOOXOPOH-
HHX Ta CYIOBUX OPTaHiB, TPOMAJICHKHUX OpTaHi3aIiii, IHIHX IOPUIATHUX
0ci0 un Pi3nvHUX 0Ci0 HAYKOBHX JOCIIIKEHb, ITIATOTOBKA EKCIIEPTHUX
BUCHOBKIB, FOPUIUYHUX JOBIJJOK TOILIO; OpraHizallis Ta IpOBEICHHS Ha-
YKOBHX KOH(DEPEHITIH, «KPYTIIMX CTOIBY», CEMIHAPIB Ta iHITHX HAYKOBHUX
3aXOJI1B.

VY 1igoMy HayKOBO-JOCTIJHUMU yCTaHOBaMH AKajeMii 3a 3BITHUUI
repiosr Ha 3aMOBJICHHS PETioHIB OYyII0 TPOBEIEHO 53 HAYKOBUX JOCIIHKEH-
HSl, 32 SIKUMH HaJlaHi eKCIIepPTHI BUCHOBKH, MPOMO3HLIT Ta 3ayBayKCHHS 10
HOPMAaTHBHO-TIPABOBHX aKTiB.

[Ipukiamom edekTHBHOI CHiBIpaIli € A0MIOMOTa YCTaHOB AKajaeMmii
MICIIeBUM OpraHaMm JIep’KaBHOI BIaH Ta MiCLIEBOI'O CAMOBPSAyBaHHS Xap-
KiBmuHU. Tak, yueni Axagemii B3SJIM aKTUBHY y4acTb Yy JIOOMPAIOBAHHI
Konneniii rymaniTapHoi moitiku XapkiBebkoi obmacti 10 2020 poky, sika
Oyna 3aTBep/pKeHa pilieHHsAM XapKiBChKO1 001acHOT pajH.

Haykosii [HCTHTYTY TTpaBoBOTO 320€31I€UCHHS iIHHOBAIIMHOTO PO3BUTKY
Ut XapKiBChKoi 00IacHOT JIep:KaBHOT aiMiHICTpallii po3pOoOHIN MTPOEKT
3akony «IIpo Texnonomic [’ siTuxaTku», Mo nepeadadae CTBOPEHHS CIeli-
aJTHHOT €KOHOMIYHOI 30HM HAyKOBO-TEXHIYHOTO Ta 1HHOBAIlIHHO-BIIPOBa-
JOKYBaJbHOTO THITY, Ha SIKii YCTAHOBJIIOETHCS 1 JII€ CHEI[iaTbHAN PEKUM
IHHOBALIHO-1HBECTULIMHOT AIsUIBHOCTI.

Po3pobnenwnii 3akononpoekT 4 jumHs 2012 p. Oyimo po3mISHYTO Ha 3a-
cimanui XapKiBCHKOTO pEriOHaIbHOTO KOMITETy €eKOHOMIYHHX pedopM Ipu
XapkiBchKill 00nacHii aepkaBHii agMiHicTpallii, 32 pe3yabraTaMu SKOTO
MIPUAHSATO PIMICHHS PO Tepenady Horo 10 ATEHTCTBA 3 IHBECTHININ Ta
yIpaBiHHS HalliOHAJLHUMH MPOEKTaMH YKpaiHH.

3 MeTOI0 0OrOBOPEHHS aKTyalbHHUX NMUTaHb NPAaBO3HABCTBA, IO PO3-
pOOIIAFOTECS B paMKaxX TEM HayKOBOTO JTOCIIHKEHHS 3a Y4acTIO SK CIiBpPO-
OiTHUKIB [HCTUTYTIB, Tak i HAYKOBLIB MPOBIAHNX HAYKOBUX, HAYKOBO-10-
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CJIITHUX Ta OCBITHIX LIEHTPIB YKpaiHH, MPaBO3HABIIB, PETYISPHO MPOBO-
JIAITHCS HAyKOB1 KOH(MEPEHTIiT, CEeMIHApH, «KPYIIIi CTOIH» TOIIIO.

VY 2012 p. npe3unis Axkagemii Ta ii [HCTUTYTH BUCTYITWIM OpraHi3aro-
paMu Ta criiBOpraizatopaMu 36 TaKMX HAyKOBHUX 3aXO/iB. 3arajioM WiCHH
HarionansHoi akagemMii mpaBoBHX HayK YKpaiHM Ta HayKOBII ii CTPYKTYp-
HUX IIPO3ALITIB 32 PiK B3sIM y4acTh y 450 HaykoBHX 3axofax.

BaxnuBolo mozi€ro y HayKOBOMY JKUTTI AKaJieMii cTano MpoBeACHHS
19-20 xBiTHS 2012 p. y XapkoBi MikHapOAHOT HAyKOBO-TIPAKTUIHOL
koH(pepenuii «[Ipunuunu ¢pinancoBoro npasa». CriB3aCHOBHUKAMH KOH-
(depentiii BucTynuau kadenpa ¢inancooro npasa HarioHaJIbHOTO yHi-
BepcuteTy «tOpuanana akagemis Ykpaiau imeHi SIpociaBa Mynporo» Ta
HaykoBo-gociiiHuil iHCTUTYT Iep>KaBHOTO OyZiBHUITBA Ta MiCLIEBOTO
caMoBpsiAyBaHHs HamionanbHoi akajgeMii mpaBoBUX HayK YKpaiHu. Y
po0oTi 3aX0my B3sIM yuacTh moHan 130 HAayKOBIIB 1 TPaKTHKIB 13 Pi3HUX
3aknafiB Ykpainu, Pocii, PecriyOniku benapyce.

15—16 nucronana 2012 p. BinOynacs MixkHapoiHa HAyKOBO-TIPAKTHYHA
KoH(epeHIist «AKTyallbHi MUTaHHS IHTENEKTYaIbHOI BIACHOCTI Ta iIHHOBA-
LiAHOTO PO3BHUTKY», Ha sIKil, 30KpeMa, 0OTOBOPIOBAIMCS MUTAHHS LIO0
JIOOTIPAITIOBAHHS ITPOEKTY IHHOBAIIHHOTO KOJIeKCy YKpaiHH, po3poOieHoro
IHCTHTYTOM ITpaBOBOTO 3a0€3IIEeUeHHS IHHOBAI[IHHOTO PO3BUTKY.

’Konna ycranoBa He MOXe iCHyBaTu Ta e(EeKTHBHO PO3BUBATHCS 0e3
HayexxHoro (inancyBanHs. 3a migcymkamu 2012 p. Akanemiro Oyio npo-
(binancoBaHo 3 JlepxkaBHoro OromkeTy B 00¢s3i 0m3bko 37 mutH 200 THC. TPH,
o maibke Ha 3 MitH 200 Trc. Oinbme, HiX y 2011 p. He3Baxkaroun Ha meit
npupicT, AKazeMis BidyBaja Ta BiIUyBa€ 3apa3 CyTTEBY HecTauy (iHaH-
CYBaHHSI.

[Ipote B icHYIOUHX €KOHOMIYHHX PEaisx )KOJHa YCTaHOBA HE IOBUHHA
CITOfiBaTHCs Ha BUKIIOUHO OromkeTHEe (piHancyBanHsA. HeoOximgHO mO-
CTIHHO MPUIISATH yBary MONUIyKy M03a0r0KeTHHUX JuKkepen (piHaHCcyBaH-
Hs. HaykoBi ycTaHoBH AKagemii NUISXOM yKJIaJeHHS TOCIOAAPChKUX
JOTOBOPIB HAa BUKOHAHHS HAyKOBUX JIOCIIIKEHb, IPOBEACHHS EKCIIEPTHU3
HAJaI0Th MOCIYTH HAYKOBOTO Ta IOPUIUYHOTO XapaKTepy 3aliKaBICHUM
Jep)KaBHUM Ta HEJCPKaBHUM OpraHizanisM. Tak, y 3BITHOMY nepiofi
ycTaHOBH AKaaeMii YKITalld TOCIIONAapChKi TOTOBOPH Ha 3arajibHy CyMy
3 min 975 THC., 10 Maiixke Ha 1 MITH TpH OlsblIe, HIXK y MUHYJIOMY pOIli,
30Kpema:

HaykoBo-ocmiTHu#l iHCTUTYT 1HTEIEKTyallbHOI BIACHOCTI — Ha CyMYy
1 miH 291 THC. TPH;
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HayxoBo-mocnigHui iHCTUTYT BUBYEHHS TPOOIEM 3JI04MHHOCTI iMEHi
akagemika B. B. Crammca — nHa 3aranpHy cymy 481 Tuc. rpH;

HaykoBo-nmochigauii iHCTUTYT iHQOPMATHKH 1 IpaBa — Ha CyMY
382 tuc. rpy;

HayxoBo-mocmifHmif iHCTUTYT AepKABHOTO OYIIBHHUIITBA Ta MICIICBOTO
CaMOBpSIAYBaHHsI — Ha cyMmy 388 TUC. I'pH;

HayxoBo-1ocmiHu# iHCTUTYT IPUBATHOTO TIpaBa i MiANPHEMHALTBA —
Ha cymy 552 THC. TpH;

HaykoBo-mocimiTH!# iHCTUTYT MPaBOBOTO 3a0€3TeUeHHsI IHHOBAIIHHO-
T'0 pO3BUTKY — Ha cymy 151 Tuc. rpH;

KwuiBcekuii perionansuuii ieHTp — Ha cymy 300 THC. TpH;

[pe3unis HAIIpH Ykpainu — na cymy 428 tuc. rpH.

Haii6inpmuii npupict nozabroaxkeTHOro QiHaHCYBaHHS MMOKa3aB
IacTuTyT MepykaBHOTO OYMIBHUIITBA Ta MiCIIEBOTO CAMOBPSTyBaHHSI — Ha
278 tuc. rpu (abo Ha 250 %) Ta KuiBchbkuii perioHaqbHUN HEHTP — Ha
200 tuc. (abo Ha 200 %).

HeoOxigHo Takok 3a3Ha4WTH, M0 TpoTsrom 2012 p. 3a 3HAYHUH 0CO-
OMCTHI BHECOK y pealtizalliio IepKaBHOi TPaBOBOI MOJIITHKH, peopMyBaH-
Hsl IPABOBOT CUCTEMH Ta 3aKOHO/IABCTBA YKpaiHW, MiJATOTOBKY BUCOKOKBA-
miikoBaHUX (haxiBIliB, PO3BUTOK BITYM3HIHOI HAYKH, (POPMYBaHHS IPaBO-
BOI KyJIbTYpH HaceJICHHs OKpemi HaykoBIli HamioHaneHOl akagemii
MPaBOBUX HayK YKpaiHu OyiM HaropojkKeHi BHCOKUMHU JIEPIKaBHUMH Ta
YPSAAOBUMH HAropoIaMHu:

Opnenom «3a 3acioyru» 11 crynenst — akagemik B. I1. Tuxwuii.

Opnenom «3a 3acioyru» | ctymens — akanemik B. 5. Tariid.

Opnenom kusiruai Onbru 11 crynens — unen-kopecnonaeHt 1. O. Kpe-
cina.

Opnenom kusruHi Onbru I crynens — akagemik 1. M. [lleBaeHko.

Opaenom k35 SpocnaBa Myaporo IV ctynens — akajgemik
O. M. banaypxka.

Opnenom ka3 SpocaaBa Mymporo 111 crymens — akagemik B. K. Ma-
MYTOB.

VYkazom I[Ipesuaenra Ykpainu Big 6 xoBTHs 2012 p. akageMiky
C. B. KiBanoBy npucymxena Jlep>xaBHa mpemist YkpaiHu B Taixy3i OCBi-
T y HOMiHauii «HaykoBi JOCSTHEHHS B raiy3i OCBITH» 3a IIHKJI POOIT
«Komrmieke HayKOBHX JTOCIHIIKEHB TPOOJIEM CYIOBO-IIPaBOBOI peopMu
B Ykpaini y 2001-2011 pokax Ta iX BUKOPUCTaHHS y (paXxOBiif MMiATOTOB-
1l FOPUCTIBY.
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[TouecHe 3BaHHA «3acily)KCHUH Ais4 HAyKW 1 TEXHIKH YKpaiHW» OTpH-
masu B. M. Jlpsomin, B. B. Timenko, C. M. [Tpununko, O. I. XaputoHosa,
I'. I. Yanuena, B. JI. Apoubkuii.

[Touecnoro ['pamotoro Kabinetry MinicTpiB Ykpainu Oyiin Haropomxe-
Hi wien-kopecnonaent O. I1. Opmrok Ta unen-kopecnonaeHt A. M. Cra-
tiBKa, [ pamororo BepxoBHoi Panu Ykpainu 3a 3aciayru nepen YkpaiHO0O —
uneH-kopecnonieHT [. B. Cnacubo-®Pareepa.

Jlaypeatamu Ilpemii imeni SpocmaBa Myaporo craixu akageMik
M. I1. KyuepsBenko, unenu-xkopecnonnentu B. B. Tonina i B. C. Illep-
OuHa.



3ATAABHI IPOBAEMMU
ITPABOBOI HAYKMU

YIK 342.53 B. Meogeduyx, TOKTOp IOPUAVYHUX HAYK,
npocgecop, akagemik HAIIpH Vkpaiun

JIBOIIaTaTHMUI Map/IaMeHT:
IPaBOBa peTpocneKIisa popmMyBaHHA
KITaCUYHOI JOKTPUHH i MOfeTi

VY crarTi JOCHiKY€E€ThCS MOZENb IBOMATIATHOI OpraHi3amii mapiaMeHTy sK
MpeIMET BUBYCHHS IIPABOBOT HAYKH 1 MPAKTHKA (YHKI[IOHYBaHHS BHIIOTO MIPE/I-
CTaBHUIIBKOTO 1 3aKOHO/IaBYOTO OpraHy JepKaBHOI Biafu. ABTOp 3BEPTAETHCS 10
KJIACHYHMX MTPABOBHX JOKTPUH MHUHYJIOTO, 30KpeMa JI0 OOTpyHTYBaHHS iei Oika-
Mepaji3My B aMepPUKAHCHKiH MO THKO-TIPAaBOBIH JyMITi.

Knrwouoei cnosa: neMoxpaTniHa Jep)kaBa, KOHCTHUTYLIHHUN PO3BUTOK, Oika-
MepaJti3M, NapJiaMeHTapHu3M, 3aKOHO/aBYa BJIaJla, HAPOJIHE MIPE/ICTABHUIITBO.

[Mouarox XXI ct. B YkpaiHi 3arocTpuB yBary JIo Takoi BaXXIUBOI ITPO0-
JIEMH, SIK OpTaHi3allis 3akoHomaB4doro oprany. OmHe i3 BHHECEHUX Ha BCe-
ykpaincekuii pedepenaym 16 xBitHs 2000 p. muTaHb CTOCYBaIOCS BIO-
CKOHAJICHHSI OpraHi3allii 3aKOHOJaBYOro OpraHy — CTBOPEHHS J[BOIIAJIaT-
HOTO TIapJjaMeHTy. Bake Toxi K y CyCIiJIbCTBI, TaK 1 Ha piBHI JAepKaBHOI
BJIQJM BU3PIJIO YCBIMOMIIEHHST HEOOX1MHOCTI 3MiH ¥ (hopMyBaHHI Ta QyHK-
1IOHYBaHHI MapJIaMEHTY, BIOCKOHAJICHHI Horo opraHizaiii. [TiaBuieHHs
e(heKTUBHOCTI JIsUTLHOCTI MAPJIAMEHTY Ta MOTr0 ONTUMAaJIbHA CTPYKTYypa €
OJTHUM 13 HaWBa)INBIIINX YMHHHUKIB BCHOTO JIEPKABOTBOPUOTO MPOIIECY
OyIb-sKOi KpaiHH.

CydJacHa CcBITOBa KOHCTUTYIIiIfHA TIPAKTHUKA JO3BOJISIE BU3HAUYNUTH JBI
OCHOBHI (pOopMU OpraHizallii napjaMeHTIB: OJHOMAJIATHI Ta JBOMAJIATHI.
['onoBHOIO 03HaKOI0 MOOYIOBH HApJIaMEHTIB 3HAUYHOT KIJIbKOCTI 3apyOiKHIX
KpaiH (YHITapHUX 91 (QeepaTHBHIX) € IBOTIAJIATHICTh, a00 OiKamMepari3m.
CporomHi MOYKHA CITOCTEPITaTH MOCHICHHSI BaTd TBOTIAJIATHHUX MTAPJIAMEHTIB
y Cy4yacHHX JieprkaBax. [Ipy BU3HAYEeHHI MOJIENI OpraHi3allil napJaMeHTy B
Till YM IHIIH AepiKaBi, K MPaBUIIO, BAXIIUBY POJIb BIiTirparoTh GakTopu
TTOJII TUKO-TIPABOBOI IOMUTFHOCTI Ta BIUTUBY IO TUKO-TTPABOBUX TPAHIII.
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JHeonanam+utli napnameHm: npaeoea pempocnekuis... B. Medseduyk

Jiist BITYM3HSIHOT I€pKaBOTBOPYOI TEOpii ies ABOMalaTHOTO MapiJaMeHTy
He € HOBOIO. BOHa akTHBHO po3BUBANACh Y Mepiof YKpaiHCHKOI peBOIIONI]
nmoyarky XX CT. i IpyHTyBaJjach K Ha BJIACHUX, TaK 1 Ha 3apyOKHUX iesX
JIBOTMAJIATHOCTI, SIKi HAOYJIM TOJI 4iTKO C(POPMOBAHUX JOKTPHH.

OpHi€ero 3 TOKTPUH JBOTAIATHOI OpraHi3aii mapiaMeHTy € aMeprUKaH-
cpka. BoHa xapakTepu3yeThcsi CBOEIO (QYHIAMEHTAIbHICTIO, IIPAKTUYHOIO
peastizaliero mpoTsIroM OLIBII SK JBOX CTOMNITH 1 MpoiIuIa BUPOOyBaHHS
4acoMm.

JeTanpHuii aHai3 BUPIMIEHHS MPOOIIEMU OpTaHi3allii IBONaiaTHOTO
napJaMeHTy 3HaXOJMMO y TEOPETUYHUX po3poOkax k. MenicoHa ta
A. I'aminbTOHA, sIKi ¥ cepii cBoiX momiTuaHux ece («Denepanict», 1788 p.)
HNOPYIIMIN TPoOIeMy MOIUTY JIepKaBHOT BIIaX 1 HArOJIOCHIN Ha MOoTpedi
PO3pOOKH Ta 3alpOBaHKEHHS CUCTEMH «CTPUMYBaHb 1 mpoTuBary [ 1, c. 326,
327], sixa 6 TO3BOJIHIIA 3aITO0ITaTH TpOoIlecaM KOHIICHTPAIIii BCi€l TOBHOTH
JIepKaBHOI BIaJM YU TO B 3aKOHOAABUOMY, UM Y BUKOHABUOMY, YH CYTOBOMY
oprasi. ¥ 3B’s3Ky 3 uuM, sik 3a3Ha4aB J[»x. MelicoH, OJIHUX KOHCTUTYLIHHUX
3asB PO TIOJILT BJIa TN SIBHO HEAOCTATHEO [ 1, ¢. 341]. Tomy enmHOIO cIipaBk-
HBOIO BiAMOBIAIO Ha MpoOieMy 3a0e3meueHHs MOALTY Bal € CTBOPCHHS
Takoi BHYTPINIHBOI CTPYKTYPH KOXKHOI 3 TUIOK JIep»KaBHOT BIIAIH, KOJH 11
YaCTHHU caMi cebe yTpUMyBaTUMYTh Y MeKaxX KOHCTUTYIIIITHO BU3HAaYEHUX
HopM [1, c. 345, 346]. He Baarounch 0 ORI 3MiCTOBHOTO aHAIII3y PO3-
pobutenoi Ixx. MenicoHom Tta A. ['aMiIBTOHOM CHUCTEMHU «CTPHUMYBaHb 1
MIPOTHBATY, 3BEPHEMOCS JIUIIIE 0 TOTO, SKMM YUHOM, Ha iXHIO JIyMKY, Ma€
OyTH OpraHi30BaHO JisUTbHICTH 3aKOHOJABYOI BIau. SIK Takuii MpeacTaB-
HUIIBKUI OpTaH BIaIN B IEMOKPATHIHIN JeprKaBi 32 yMOB (heZIepaTHBHOTO
YCTPOO Ma€ CKIIAJaTUCS 3 ABOX YaCTHH: MAJIaTH MPEICTABHUKIB Ta CEHATY.
[Tpu upoMy OikaMepaabHa CTPYKTypa MapiIaMeHTy € OUIbII palioHaJIbHOI0
1 OLITBIT CITPAaBEITMBOIO, Hi’K OMHOTAIATHUH ITAPJIAMEHT, OCKUTBKH Y IIbOMY
BHITAJIKy aHi OUTBIIICTh HE MOXKE 3JIOBKHUBATH CBOEKO KITBKICHOIO IepeBa-
TOI0, aHI MEHIIIICTh HE MOYKE HAB’s13yBaTH OLIBIIOCTI TaKi Jii, sKi B ii iHTe-
pecax, aje ImKiTABI I AeprKaBU B misioMy. Haa3BudaiiHoO I1ikaBUM € Te,
IO LEeH apryMeHT Ha KOPUCTh OikamepalizMy Maiike JOCHiBHO OyIo Bij-
tBOpeHo Jx. [Tennokom [2, c. 402]. Y nporieci AissIbHOCTI KOXKHOT 3 TBOX
rayiatT mapjaaMeHTy MOXYTh BHHUKATH 3MICTOBHI MPOOJIeMH, aie 1e He
O3HaYae, 10 Il CYyNepeyHoCcTi He MOXKYTh OyTH ycyHyTuMH. Came ToMy
Jx. Menicon ta A. ['aMiIbTOH NPUIUISIIM YMMaITy yBary, Ha MEpIIni mo-
IJIs1]T, TEXHIYHUM ITATAHHAM OpTaHi3allii mapJaMeHTy sIK OpraHy HapOoIHOTO
npeacraBHuITBa. CrIouaTKy BOHM aHai3yBalM AisJIbHICTh MANaTH Hpe-
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CTaBHHKIB, Y KOHTEKCTI 4OT0 JI0 KOJIa X aHaJIi3y MOTPAIWINA TPHU IPoOIeMu:
TEepMiH OOpaHHS JIeMyTaTiB, MPOIMOPLIHHICTh MPEACTABHULITBA Ta YHCEITb-
HICTh TaJaTu MmpeacTaBHUKIB. CTOCOBHO Mepiioi mpoOiIeMu, TO 4acTi BH-
0opH MPeICTaBHUKIB — i€ €IUHHUN NUIAX, SIKUH 34aTeH 3a0e3MeunTH 3a-
JICXKHICTH NIy TaTiB Bix BoJii Hapony [ 1, c. 353] (1106 He pearizyBaiach Ha
MIPaKTHUIl CEHTEHIi «KiHelb BUOOPIB — MmovyaTrok Tupadii» [1, c. 357]).
Onnak, 3 Apyroro 00Ky, HaJITO 4acTi BHOOPH MOXKYTh PU3BECTH JI0 TOTO,
0 3aKOHOJABIII TIPOCTO HE BCTHUTATUMYTh O3HAHOMHTHCS 31 3MiCTOM ITH-
TaHb, 3 AKUX BOHU MalOTh npuiiMaru 3akoHu [1, c. 360, 361]. Tomy sk
KOMITPOMIC CIIiJi BU3HATH TaKWi TEpPMiH, KM O JO3BOJSAB 3amo0iratu
TEHICHIIISIM 10 «3aKOHOMIaBYO1 THPAHii» 1 pa3oM 3 TUM JO3BOJISIB eIy TaTaM
HaOyTH HEOOXiTHOTO JIOCBIy 3aKOHOIABYO1 AisbHOCTI. {010 mpuHIIUY
MPONOPLIHHOCTI NPEJACTABHUIITBA, TO Y BUIIAJKy TajlaTy MPeICTaBHUKIB
BiH Mae 3a0e3TeuyBaTH BiAMOBIAHICTE KITBKOCTI JCMYTATIB y IMiM IMmajaTi
KiJIbKOCTI BUOOPIIIB, III0 MEIIKAIOTh Ha TepUTOPIi mrary. CTOCOBHO YHCEIb-
HOCTI MajiaTy NpeJICTaBHUKIB, TO B IIbOMY CEHCI, Ha AymMKy J)x. Menicona
ta A. ['aminerona, MaroTh OyTH BUpIIIeH] Taki IpoOJieMH: a) Majia KiTbKICTh
MIPEJICTABHUKIB HE MOXE aJIEKBaTHO MPECTABIISATH CYCITUIbHI IHTEPECH Ta
MaTH JOCTaTHI 3HaHHS crelnu(iku MICIICBUX MOTPeO i 00CTaBUH, TOI 5K
HaJITO BEJIMKA iX KiTBKICTh 3pOOWTH HIDKHIO TATaTH MaJoe()EeKTHBHUM i
Maiike Helie3AaTHUM OpraHoM; 0) cucTema MiIpaxyHKy KiUIbKOCTI mpen-
CTAaBHHUKIB ITOBUHHA BKJIIOUATH B ce0e MeXaHi3M KOPEKIii KiTbKOCTI Tpe-
CTaBHUIITBA B IIPOIIEC] 3pOCTAaHHS HACENEHHS SIK OKpEMHUX IITAaTiB, TaK 1
nepkaBu y minomy [1, c. 369].

OpHak BHpPIIMIEHHS CTPYKTYpPHO-OpTaHi3aliiHuX mpolieM Ha piBHI
rajaTv MPeICTAaBHUKIB IIle He 03HAYa€e TOTO, 0 3aKOHOAABUMN OpTaH y
oMy (QyHKLIOHYBaTUME HaJICKHHUM YHHOM. Y IIbOMY CEHC1 Ba)KIHBOIO
CKJIQJI0BOIO YCITIITHOI TISTTLHOCTI TTApJIaMEHTY € BiIMTOBITHE «HAJIAIITYBaH-
HsD» i IPYyTOl allaTH, sIKOF 32 aMEPUKAHCHKOIO KOHCTUTYIIIEIO € CeHAT. ToMy,
aHaJTI3yI04M OCHOBHI MPOOJIEMH JisUTBHOCTI Jpyroi nanary, Jx. Meaicon
ta A. I'aMiIBTOH (PaKTUIHO TTPOIIOHYBAH PO3IIISIT YOTUPHOX 0A30BUX ITH-
TaHb: a) IICH3H, SIKHM MarOTh BIAMOBIAaTH CEHATOPH; O) MOPSIOK BUOOPIB
CEHATOPIB; B) PIBHICTh MPEICTABHUITBA B CEHATI; I') KUIbKICTh CEHATOPIB
Ta TepMiH ix oopanus [1, c. 408]. OTke 1eH3H, 110 BCTAHOBITIOIOTHCS IS
CEHATOPIB, HE MOXKYTh 30iraTuCs 3 IIEH3aMHU, SIKi BUCYBAIOThCSI JIO JCIYTATIB
naJiaTH NMpelCTaBHUKIB. e MOosICHIOEThCST caMO0 IPUPOJIOI0 CEHATOPCHKOT
ITocajy, sika BUMarae 01JIbImoi KOMIIETEeHTHOCTI Ta 6e3mpucTpacHoCTi. Bimx-
MOB1JTHO /10 LIOTO 1 Ipoleypa BUOOPIB 10 Ipyroi — BEPXHBOI MMajaTH He
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MoOXxe OyTH TakolO caMolo, sIK 1 mpoleaypa BUOOPIiB A0 HUXKHBOI Taary.
[Ipote cepen nepeniueHux mpodieM yu He HalOiIbIy yBary J[x. Menicon
Ta A. [aMUTBTOH IPUAISIOTH TBOM OCTaHHIM MUTaHHSM. CTOCOBHO PiBHO-
CTi MpEJCTaBHUIITBA BOHH 3allPONOHYBAJIM TPU apryMEHTH Ha KOPUCTb
BOTO MpHUHIMITY. [lepinuii i3 HUX MoJjsiraB y NOJiTHKO-TIPaBOBii crierudi-
i opranisamii Oyab-siKoi (eaepaliii: «Bjaja 3aCHOBaHa IMEPEBAXHO Ha
MIPUHITMIIAX, CIIB3BYYHUX IHTEpECaM BEIWKHX IITATiB, HABPSI Y Oyne
NPUAHATINBOIO MaTuMH mrtataMm» [1, ¢. 409]. Tomy y BeTUKHUX IITaTiB
HEMae€ 1HII0TO BUHOOPY, OKPIM SIK TIOTOAUTHCS 3 PIBHUM IPEICTABHUIITBOM.
I[pyrm/l apryMeHT LIOAO JOLIIbHOCTI HAJaHHS PIBHOTO IIPEICTaBHUIITBA
BCIM LITAaTaM y BEPXHIiH Majari Moyisiras y TOMY, 110, HaJal0ud KOXKHOMY
IITaTy piBHE MPaBO rojocy, sk nucanmu Jx. Menicon ta A. ['aMiTbToH, THM
CaMMM 32 HUM BU3HA€THCS NIEBHA YaCTKa CYBEPEHHOCTI 1 yTBOPIOETHCS iH-
CTPYMEHT, SIKUI JO3BOJISIE 10 CyBEpPEeHHICTh 30epiratu. Hapemti, TpeTiit
apryMeHT Ha KOPHUCTb PIBHOTO NMPEACTaBHUITBA y BEPXHIHM manaTi Moxe
OyTH BU3HAYCHUH SIK «I0JATKOBUH 3aXUCT MPOTH MOTaHUX 3aKOHiB». ToOTO
YKOJICH 3aKOH, JKO/IHA PE30IIIOLIISl HE MOXKE TPUHMATHCh 0€3 3r0/In CIIOYaTKy
OUIBIIIOT YaCTUHU HAPOJY, a MOTIM OUIBINOT yacTuHY mTaris [1, c. 410].
[Nepexoasuu 10 PO3MISAY MUTAHHS KUTBKICHOTO CKJIQAy BEPXHBOT Ma-
JIaTH Ta TEPMIiHY TTOBHOBaKEHL OKPEMHUX ceHaropis, Jlx. Memicon ta A. 'a-
MIUJIBTOH BBXKAaJH, IO CIIOYATKY HEOOX1IHO OiIbII JIeTalbHO PO3MISIHYTH
po0OIeMH, sIKi BHHUKAIOTh 332 YMOB pecyOiKaHChKOi ()OPMH TIPaBIIHHS Y
THX BUIAAKaX, KOJIU IIAPJIAMEHT Ma€ OJHONANATHY CTPYKTypy. Haiibinbmoro
HEeOE3TEeKOI0 OTHOMAJIATHOTO TIPEICTAaBHHUIITRA € T€, IO Ti, XTO MepeOyBarOTh
TIPH BIIAI1, MOXKYTh JIETKO 3HEXTYBaTH CBOIMH 00OB’sI3KaMH Tiepe] BUOOp-
LSIMH Ta crpoOyBaTH y3ypIyBaTd Biagy. Y LbOMY CEHCI 3 TOSIBOIO APYrol
najati Oe3neKa Hapoay HMOCHIIIOETHCS, OCKIIBKH Oy[b-SKE MIParHEHHS 10
HaJMipHOI KOHLIEHTpawii Blagyu napiaMeHTOM BUMaraTuiMe JOMOBIICHOCTI
MiX JIBOMa aBTOHOMHUMH TajaTtamMy. [Hilla HeraTUBHA BIACTUBICTb OIHO-
MaJIATHUX MapJIAMEHTIB MOJISATAE B TOMY, 10 BOHH MOXKYTh IPUIMATH «IIPH-
CTpacHi, HEMPOAYMaHi 1 3ryOHI PilICHHS», KEPYIOUHCh MUTTEBUMH IOJTi-
THYHUMH adexTamu. Tomy, 3apoBaKYIOYH JPYTy Haaary 3 METOIO 3aro-
OiraHHsi IbOMY SIBHIIY, BAPTO BpaxyBaTH Take: 100 BEpXHii manari He
3arpoKyBasId Ti caMi MPUYMHU, LIO 1 Majari NpeJCTaBHUKIB — HIDKHIN
nanari. BepxHs nanara — ceHat Mae OyTH 3Ha4HO MEHIIIOIO 32 CKJIaJI0oM, a
HOTro YJIeHH TIOBHHHI «IIATPUMYBATH CBOIO BIajay Ta 0o0pe iM’s OibIn
TPHUBAJINUM TEPMIHOM Ciyxk0m» [1, c. 411]. OcTanHiM HEIOTIKOM OHOTA-
JIATHUX MMApIAMCHTIB € HU3BKUH PiBEHB iX MpodeciiiHOCTI Ta BUCOKHIA pi-
BEHb «IUTMHHOCTI KaJIpiB», 10 3PEUITOI0 CIPUYHMHSE MOCTIHHI 3MiHH T10-
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JiTHYHOTO Kypey [1, ¢. 413]. Takum yuHOM, CTBOPIOIOUHM CEHAT Yy CIIOCIO 1
MEeXaH13M IOJI0JIaHHS 3a3HaYeHUX HeOe3IeK ofHonaaarHocTi, Jx. Meaicon
ta A. 'aMiNBTOH MIHIIIIH BUCHOBKY, 10 CKJIA]] BEPXHBOI MajaTH MOBUHEH
OyTH 3HAYHO MEHILMM, Hi)K CKJIAJI ITajlaTH IPEICTABHUKIB, 8 TEPMiH IIOBHO-
Ba)KEHb CEHATOpa — JIOBIIMM 32 TEPMIH OBHOBAXKCHB JICNyTaTa IajaTtu
MPEJICTAaBHUKIB.

Orxe, 1 JIx. MenicoH, 1 A. ['aMifbTOH criupasnucs Ha JBa 0a30BHX T10-
JIOKEHHS: a) 070 TNTHOWHHOTO 3B’ SI3KY MiXK BIIAJ0F0 ITApJIAMEHTY Ta CyBe-
peHiTeToM Hapoy; 0) MO0 BiIOKPEeMIICHOCTI 3aKOHO/IaBUO1 BIIa N Mapia-
MEHTY BiJI IHIITUX TLIOK JiepkaBHOI Biaau. Lle, 0e3yMOBHO, CIIOPITHIOE 1X
TEOPI0 3 €BPONEHCHKOI MaPIaMEHTCHKOI MPABOBOIO TPATUIli€l0. Ale
BOJHOYAC BOHM BBOAATH JI0 KOJIa CBOTO PO3MIISAY L€ OAHY HaA3BHYAHO
BaYKJIUBY TEMY, sIKa Ha ChOTOJIHI CKJIa/Ia€ HEBIJ €MHY YacTUHY TeOpii map-
namMeHTapu3My. M1eThest po HOPMATHBHY rapaHTOBAHICT Ta PErAMEHTO-
BaHICTb MapjaMeHTCHbKOI Biagu. ToOTo AisIbHICTH 3aKOHOJABYO1 BIIaIU HE
JIUILIE OXOPOHSIETHCS BiJl BTPYYaHHs B IIed mpoliec 3 OOKy iHIIMX OpraHiB
Jiep KaBHOT BJIaJIH, a i caMa He MOBHHHA BUXOJUTH 332 MEKi CBOIX KOHCTH-
TYLiHHO BU3HAYCHUX [TOBHOBa)KeHb. TOMY BOHa Mae po30y/10ByBaTHCh Ta-
KHM YHMHOM, I[OO BOHA caMa BHCTYIIaja MEepIIMM 1 HalOUIbII HadiHiHUM
TapaHTOM BijJl MOXKJIIMBUX TEHICHIIIH MEPEXOy 10 HEAEMOKPATHIYHUX (GOPM
MOJIITUKO-TIPaBOBOi opraHizamii. 3po3ymino, mo noAioHe nepeHeceHHs
yBaru Jio npoOieMH B3a€EMHOTO CTPUMYBaHHS Pi3HUX TUIOK JIEPKaBHOT
BJIaJIM 3HAYHO TIOCHIIMIIO HEOOXiTHICTh 3MiCTOBHOI PO3POOKH KOHCTUTYITiH-
HO-TIPaBOBOTO CTATYCY MapiaMeHTy.

[Ile oxyH MUCIUTEINb, SIKOTO CIiJl 3TaJaTH Y [bOMY KOHTEKCTI, €
T. dxeddepcon. 3Ha4HUM YMHOM MicIle TTPOOIeM, TIOB’I3aHUX 13 HisTb-
HICTIO Ta oprasizami€eio napiamenry, B nomaaax T. [xeddepcona mosic-
HIOETHCSI TUM, IO JUIs1 HhOTO MPHHIIMITY TTAPJIAMEHTCHKOTO ITPEICTABHUIITBA
PO3IISIAI0THCS B KOHTEKCTI MUTaHb HAPOTHOTO CYBEPEHITETY Ta COCO0IB
rioro peanizaiii [3, ¢. 57]. [luranus QyHKI[IOHYBaHHS Ta OpraHizailii nap-
JIAaMEHTIB CTAJIA MPEAMETOM OKPEMHX TOCHTIKeHb. MaeThCs Ha yBa3i IMH-
tanHs XIII Bizomoi npaui «Horarku npo wrar Bipaxunis», 1€ BiH KpUTH-
kye Koncruryuito mrraty Bipmxunis 1776 p. Bin modatky cBoro aHamizy
T. IxeddepcoH cTaBUB 3a METY, ITO-TIEPIIIe, aHATI3 OPTaHi3aIlifHOT CTPYK-
TypH HalOIbII €(PEeKTUBHOTO MApJIAMEHTY, a MO-ApyTe, aHalli3 THX OMH-
JIOK, SIKI MOXKYTh BUSIBUTH ce0Oe B mpoleci peanizamii miei mogeni. Ha
nymky T. Jxeddepcona, Oumbmn NpUHHATHOIO MOJICIUIIO OpraHi3allii map-
JIAMEHTY, TOOTO TaKoI0, sika O 103BOJIMIIA IOMY YCHIIIHO BUKOHYBATH MPE/-
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CTaBHMILBKY Ta 3aKOHOAaBuy (yHKIII, € ABOnanaTHUi mapaament. Came
Taka MOJIeJIb OpraHizallii mapJaMeHTy i Oyia 3amnporonoBana KoHcturyii-
eto Bipmxkunii 1776 p. Haragaemo, mo BifImoBigHO 10 HEl 3aKOHOaBUYA
BJaJia B IITaTi 3/iMCHIOBAIACS JBOMA MaaTaMU 3aKOHOAaB40i AcamoOnei
(ITamara memyrtariB Ta Cenar). [Ipudomy [lanara nemyraris ckinananacs 3
JTBOX TIPEICTaBHUKIB BiJl BCiX Tpad)CTB, sIKi 0OMPAITUCT TEPMIHOM Ha OJMH
pik, a CeHar (3aranbHOI0 KUTBKICTIO 24 0c00M) 00MpaBcst HA YOTUPUPIYHHUN
TEepMiH Ha OCHOBI PO3MOALTY MTaTy Ha 24 BUOOpYMX OKpyTH. JIs mipu-
WHSATTS 3aKOHY HeoOX1THO OyI10 Horo cxBaJieHHs: 00oMa naaraMu. Tak camo
B pe3yJbTaTi B3aEMHOTO y3TO/DKEHHS MiX ABOMa NajlaTaMy BijOyBanocs
MIPU3HAYCHHS Ha ITOCaau ryOepHaTopa, CYI/IiB BUIINX CY/IiB, TEHEPAIIEHOTO
MIPOKYpPOPa, ayAUTOPIB, pEricTparopa 3eMebHOT KOHTOpH Towlo. OHaK, SIK
nosonuB T. Jlxxeddepcon, nmoniOHa, Ha NEPIIMEA MMOTJIA, HAJA3BUYANHO
e(eKTHBHA 1 TOJIOBHE — CIIPaBeIINBa CXeMa OpraHi3allii mapJiaMeHTy BH-
sBUJIa 1 cBOi cyTTeBi Hemomiku. [lepinii i3 HUX MOJISTaB y BCTAHOBJICHHI
MaHHOBOTO IIeH3Y. Y pe3yibTaTi 40ro CIUCOK THX, XTO TOJIOCYE, BUSBIISBCS
3HaYHO KOPOTIINM, HiXk CITHCOK THX, XTO CIIa9yBaB MOIATKU Ta BHKOHYBAB
CBili BilicbkoBHI 000B’s130K [4, ¢. 195]. To6TO peanbHO BU3HAKOYH 32 TPO-
MaJisTHaMK 00O0B’SI30K Ha CIUIATY IMOJIATKIB Ta HECECHHS BIMCHKOBOI CITYKOH,
Jep’kaBa THM HEe MEHII He BU3HABaJa 3a HUMH IIpaBa OpaTH ydacTb y BHU-
Oopax, mo Oyno, Ha xymMky T. Jlxeddepcona, HecripaBeATUBIM KPOKOM,
SIKAH TIOPYIIyBaB IpaBa rpoMaJisiH. [HIoro HeGe3mekoro B opratizailii 0yso
HeclpaBeUIBe 3a0e3eyeHHs] B HbOMY IPHHIMITY IPEICTaBHHUIITBA.
VY upomy cenci T. [lxxeddepcoH 3BepTaB yBary He CTUIBKH HaBiTh Ha BEJTH-
YUHY TEPUTOPIi TOTO YX iHIIOTO rpad)cTBa Ta YHCENBHICTH HACEICHHS,
BIIMOBITHO JI0 YOTO KOYKHA TEPUTOPIsi OTPUMYBaJIa MEBHY YaCTKY MiCIb y
MapJIaMeHTI, CKUJIbKH 3 OIVISIY Ha Te, SKUH BHECOK POOUTH KOXKHE 3 TpadcTB
y 3abe3neueHHs 000pOHO3MaTHOCTI Ta J0OpoOy Ty mTary. Ha miaTBepmkeH-
HS CBO€T TE€3H LIOJI0 HECTIPABEUIMBOCTI MPOMOPIIT MPECTaBHUIITBA B JIe-
ricnarypi mrary T. [xeddepcon HaBoAMB TOBOJII 11IKaBi CTATUCTUYHI JaHi.
Tak, aramizyroun cutyamio y nBox rpadcerax (Yopik ta Jlaynon), BiH
BKa3yBaB Ha Te, 1110 BOHU MAIOTh IPABO PiBHOIO NPEICTABHUITBA, ajie IpU
nboMy rpadctBo Yopik nocravae mraty juiie 100 onoiaueHIiiB, Toai Sk
rpadctBo Jlaymorn — 1746 [4, c. 195, 196]. Tooto, sx mumre T. JIxxeddep-
COH, KOKEH YO0JIOBIK y rpadcTBi YOpik MaB Takuii caMUil BITUB Ha yIpaB-
JIHHS WTaToM, 5K 17 uosoBik i3 rpadcrsa Jlaynon. Ha mymky T. Ixeddep-
COHa, e O1IbII HEeCIPaBEIINBOIO € MOPIBHSILHA TPOMOPIIiS MicCIlb
(y Cenari Ta Ilanari nenyratiB) crocoBHO Bubopunx okpyris. 3a T. [xed-
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(bepcoHOM, BUHUKaIA Taka cutyailis, koiau 19 000 4ooBiK, 110 MEIIKaIN
B OJIHI YaCTHHI IITATy, BU3HAYAIK 3aKOHHU Ji1s Otk Hik 30 000 4oIIoBiK,
110 KHJIM B 1HIIUX YaCTHUHAX INTATy, @ TAKOXK MPU3HAYAIIH BUIIMX MTOCATOBUX
oci0 BUKOHABYOI Ta CynoBoi Biaau [4, c. 196]. Ille oqnHiero HebOe3neKoto,
TICHO TTOB’SI3aHOIO 3 MOPYIIICHHSIM MPUHITUITY TIPOTIOPIIIHHOCTI TIPEICTaB-
HUITBa, Oyna, 3a T. J[xeddepcorom, 3arpo3a oqHOPIAHOCTI manar. 3micTt
i€l 3arpo3u MOJsITaB y TAKOMY: SIKIIO IEBHA TEPUTOPISl OTPUMYE OLIBIIICTH
y Cenarti ta Ilamari nermryraris, To, 32 IPUIUHU CIIUTEHOCTI IHTEPECIB JeTe-
ratiB, npenacraBieHux y Cenari Ta Ilanati genyTartis, 1i IBi 9aCTUHU
LIBH/IIIE 32 BCE 00’ €JHAIOTHCS 1 3MOXKYTh TPUHMATH 3aKOHHU, SIKi HE B0~
BIIaTUMYThH iHTEpEecaM BChOTO mTaTy. TooTo (hakTruHO Oyne 3BemeHO Ha-
HIBELb CaM 3MICT KOHLIENIT JBONAJIATHOCTI, KOJIM JISJIbHICTH OJHIET 3 Iajiar
Ma€ BPIBHOBa)KYBATH HAMIpH 1HIIOT.

ToMmy, TPOTIOHYIOYH CITOCIO CIIPaBEIIMBOTO MPEACTABHUIITBA B JIETiC-
narypi, T. Jlxeddepcon BBaxkas 3a noLiIbHE BpaxoByBaTH HE JBi, a TpH
O3HaKHU: po3Mip TpadcTBa, KibKICTh MEIIKAHIIIB Ta KUTBKICTh 0ci0, 1m0
3/IaTHI HOCUTH 30pot0 (OCTaHHIN KpUTEpiif caMe i BUCTYIaB CBOEPITHUM
MIipHIIOM «KOPUCHOCTI» Teputopiii). [1o cyTi, nepenideni 3Minu 10 nopsia-
Ky opranizaiii Ta QyHKI[IOHyBaHHS MapiaMeHTy OyJId BHECEHI JI0 TPOEKTY
Koncrutymii BipmpkuHii, skuit MaB OyTH po3mIsHYTHH 1 npuitHITHH KOH-
BeHTOM ymiTKy 1783 p. Haiibinbi mikaBuM 3 momisaay opraizamii i GyHk-
LIOHYBaHHA MapiaMeHnTty OyB, 0e3yMOBHO, po3zin | mpoekry, skuii maB
HasBy «Jlericmarypay». Tak, mpomoHy0O4M BHECTH 3MiHHU A0 TOPAAKY (op-
myBaHHs [lanatu pemyrariB ta Cenary, T. [Ixxeddepcon dhakruuHo po3-
pobuB ABI MOAEIi 3a0€3MEUCHHS CITPABEIITMBOTO TIpecTaBHUIITBA. OOUIBI
3 HUX IPYHTYBaJI¥CS HAa BU3HAHHI BHOOPYOTO MpaBa 3a BCiMa Ji€31aTHUMU
rpoMajiTHaMK 40JIOBi4OT cTarti [4, c. 264, 265]. Ilepiia i3 3a3Ha4ESHUX MO-
nenelt ctocyBanacs BuOopiB Ao Ilamaru nemyratiB. B ocHOBY 11mx BHOOpiB
MaB OyTH MTOKJIAJICHU TPUHIIATI JKOPCTKOT TIPOTIOPIIii: KITBKICTh JACITyTaTiB
Bifl KOXKHOTO Tpad)cTBa Majia OyTH MPOIOPLIHHOO KITBKOCTI 0Ci0, SIKi MafOTh
IIpaBo ToJIOCY. AJie TIpH IIHOMY 3arajbHa KUTBKICTh MicTlb y Ilanari gemyra-
TiB He MOke OyTu Ounbmoro 300 un menmioro Hixk 100 oci6. Ha BigmiHy Bin
uporo, st BubopiB y Cenar T. J[xxeddepcon 3amponoHyBas 3acTOCOByBa-
TH IHITY MOJIEITh, IKy MOYKHA CXEeMaTHYHO TTOJIATH TAKUM YHHOM: BECh IIITaT
PO3MOAUIAETHCS HAa BUOOPUi OKPYTH (10 SIKMX BXOAATH KilbKa rpadcTB), y
MeKax KOKHOTO rpad)cTBa mapayebHo 3 BUOOPOM JIeMyTaTiB O0MParOThCs
«CEHATOPCHKI BHOOPIIUKI, MiCI YOTO BUOOPIIMKH OKPYTY 00’ € THYFOTHCS
1 00MpaloTh CeHAaTOpa Y1 CEHATOPIB BiJl CBOTO OKPYTY 3 PO3PAXyHKY «OIUH
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CEHAaTop Ha WicTh BUOOpIHKIBY [4, c. 264]. TakuM YnHOM, HA TyMKY
T. Txeddepcona, y pasi BUpilIeHHss OCHOBHUX MTUTaHb ()OPMYBaHHS I1ajaT
MapJaMeHTy BiH 3MOXe e()eKTUBHO BUKOHYBATH TaKi CBOi (PyHKIIi1, 5K 3a-
KOHOTBOPYICTH Ta MPeNCTaBHUITBO. [Ipu [bOMY MO€IHAHHS TPUHIIHITIB
nponopiiiHoCTi (i [Tanartu nmpeacTaBHUKIB) Ta PIBHOTO MPEACTaBHUIITBA
mrariB (s CeHary) OIHOK MipOI0 He 03HaYae€ BHHUKHEHHS KOMi3ii 1H-
TepeciB OKpeMUX ILITATiB Ta Aep:kaBu B miiomy. Bixke y XX cr. g0 miei
nymku T. Jxeddepcona 3sepuyses T. JlodTyc, sIKuif, aHATI3yIOUH TisITh-
HICTh aMEPUKAaHCHKOI JIETicIaTypH, 3a3HaunB, 110 X04a, 3 HOJITHIHOTO
MOTIISAY BCI IITATH € PI3HUMHU, OJTHAK Ti MPOOJIEMH, 3 SKMMHU BOHU CTHKA-
I0ThCSL, SIK IPAaBUJIO, BUSBJISIFOTECS Ay>Ke TUIIOBUMHU. Came TOMY aMepHKaH-
ChbKa JIeTicjaTypa He HaCTUIbKH Ooiisiue pearye Ha IpoOieMu 3iTKHEHHS
iHTEpeciB pi3HUX eneMeHTiB denepauii [5, c. 3].

XapakTepu3yIoun K CII0Ci0 po3B’s3aHHS TPOOIIeM, 110 BUHUKAIOTH Y
nporeci pyHKIIOHYBaHHS MapiIaMeHTiB, 3anpornonoBanuii T. [xeddepco-
HOM, MOYKHA BIIMITHTH, IO HOTO OCHOBHUM 3aBJIaHHSIM OyJIO TapaHTyBaH-
HS SIK HaOUIbII aZleKBaTHOTO IpeicTaBHULTBA. [lepeBaru nBomnanarHol
mopeni T. Jlxeddepcon BOayar y Tomy, 1110 BOHA JJO3BOJISLIA SIKHANTIOBHIIIIS
3aJI0BOJIBHUTH MPUHIIMI IPEACTABHUIITBA, OCKIIBKH B MapiIaMeHT] TOJI
BHUSIBIISIIOTHCS IPEACTABICHUMH HE JINILIE JIFOJU, a i BIACHICTh: «JIeNerariB
1 ceHaropiB 0OMpalOTh TaK, IO MepUIi 3 HUX MPEACTaBISIOTH JIOACH, a
JPyT1— BIACHICTBY. A 1€ J03BOJISIE TIOEIHYBATH Y€CHICTh HIDKHBOT Imasia-
TH 3 MYAPICTIO BEPXHBOI. YTiM, OKPECIIOI0UN MPOIeC PYHKIIIOHYBAHHS
pizHux nanat mapaamenty, T. JxeddepcoH HaronomnryBas e Ha OTHOMY
Ha/I3BUYAIHO BXKIIMBOMY MOMEHTI, SIKUH 37aTeH 3a0e3neunTy Tpancdop-
MaIlil0 MapJlaMeHTapU3MY 1 BPEUITi-PemT CIPUIHMHATH 3MiHY (hOpPMH TIpaB-
ninns. MeTses mpo Takwmii, Ha MepIIHii TIONIs L, CYTO OPUIMYHO-TEXHI UMt
MOMEHT, SIK TIOPSIOK TOJI0CYBaHHS B TapiaMeHTi. Pia y Tim, 1o acambies,
SIK 3aKOHOJABYMI OpraH, 10 Ma€ MOBHOBAYKCHHS MPUIMATH 3aKOHH SIK JUIs
CYCHIJIBCTBA B IJIOMY, TaK JUIsi caMoi cebe, MoXKe 3MiHUTH KBOPYM CBOTO
BJIACHOTO CKJIaAy, HEOOX1THWIA AT 3MIHCHEHHS 3aKOHOIABYOI MisUTEHOCTI.
Ha nymxky T. Jxeddepcona, Takum MiHIMaJIBHIM KBOPYMOM Mae OyTH JIHILE
OUIBLIICTH BiJ 3arajibHOT KUIBKOCTI JIenyTaTiB. YTIM Yy JICIKUX BUIAJIKaX
LIeH KBOPYM 3MEHILYETHCS, 110 IPU3BOJUTH O BTPATH MAPIaMEHTOM O3Ha-
KH HApOJHOTO NPEICTABHULITBA.

BuzHaroun npiopuTeT 3aKOHOAABIOTO OPTaHy BJaJ i HaJl BCIMa iHITUMH
opraHamu aeprkaBHoi Biaaaw, T. ke depcoH, »KOTHIM YHHOM He ineai-
3yBaB caM MapiiaMeHT. BiH HaBiTh momnepemkas Mpo Taky HeOe3MeuHy
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(dhopmy, sik «BuOOpuMii gecriotusm» [4, ¢. 197] napnamenty. ToOTo 3 mo-
ISy MOJIITHKO-IPABOBOI €(PEKTUBHOCTI 3aKOHOAABYMN OPTaH Aep>KaBHOT
BJIaJ¥ Ma€ BIANOBIJATH NIEBHUM BHMOTaM, HAHBa)KJIMBILIOKO 3 SKUX € 3a-
Oe3redyeHHs PIBHOTO Ta CIIPAaBEIUIMBOTO MIPEICTaBHUITBA. [[prdoMy yMOBOFO
CTpaBeUIMBOCTI MPEACTaBHULITBA, K nucaB T. [xeddepcon, € npaBuiibHe
3aCTOCYBaHHS IPUHLUITY TPOIOPLIHHOCTI, SIKHI IPOTHCTABISETHCS TPUH-
LAY «OLTBIIOCTIY, KOJIM MIiCIIA B TTAPIIAMEHTI PO3MOALISIOTHCS 32 TPABUIOM
«IepeMoXkelb oTpuMye yce». [lo pedi, y XX CT. 10 IbOr0 TAyMa4CHHS
MIPOIOPIIIHOTO MPEICTABHUIITBA B CBOil TEOPIl JeMOKpaTii 3BepTaTUMETh-
cst Apenp Jlednxaprt, sikuii BU3HauaB HOTo SIK «HEHUTpalIbHUHN 1 Heymepe-
JUKeHHI» c1ioci0 posmoniny Biaau [6, c. 74, 75]. BomgHouac 3amopykoro
e(eKTHBHOCTI Ta 30aJTaHCOBAaHOCTI AisTbHOCTI mapiameHTy T. xeddepcon
BBa)kKaB MOT0O JBOMAJIATHY CTPYKTYPY, KOJH JIii 1 PILICHHS MaIaTH MOXYTh
OyTH ypiBHOBa)KEHI JisIMH 1 pilIEHHSAMH 1HILIOT, 10 3PEIITOI0 MTPU3BOAUTD
He 110 OJIOKYBaHHS [Iili OJIHI€T IMajaTy 1HIIO00, a IO HAHKPanoro BU3HAYCH-
HS CyCIUTFHUX MOTPed Ta 1X BiAMOBIAHOTO BiJOOpaXeHHA Y YMHHOMY 3a-
KOHOJIABCTBI.

OTxe, aMepHKaHCbKa iJiesl IBONAIIaTHOCTI € HE JIUIIE aKyMYJISII€r0
aMEepHKaHCHKOTO JOCBiay. [IpoTsroM 1BOX CTOJNITH BOHA HA0YIa YiTKO 30y-
JTIOBAaHOI TOKTPUHM 1 ii BTUIEHHS Y CYCHIUIbHY MTPAKTHUKY JI€P>KaBOTBOPEHHS
Cnonyuenux llltariB Amepuku. Bona Oyna i 3anuinaeTbcst CbOTOAHI pe-
METOM 3MICTOBHUX HAYKOBHX JMCKYCid. Ajle BU3HAHHS 1 IIIHHICTH ii He3a-
MIePEYHi.

[omo 11b0r0 Hapasi BaXKJIUBO YiTKO YCBIJIOMIIFOBATH, IO cama ijies
JIBOTIAJIATHOCTI HE € TIEBHUM BHHAXOAOM CY4acCHOCTI 1 HE TIOBUHHA CIIPHH-
MaTtHuch B YKpaiHi sIK A€o «4ykopiane». Hacnpasni, muranHs qBonanaTHol
opranizalii napJaMeHTiB BKe HEOTHOPA30BO MOTPAILISUTH A0 MOJS yBaru
SIK TIPOBITHUX HAYKOBIIIB, TaK 1 BUMATHUX IMOJITHYHUX MisT9iB MHHYIIOTO.
Tomy HalIMM HACTYIHMM KPOKOM Ma€ CTaTH aHaji3 ifei JBONasaTHOCTI B
icTOpii Ta MPaKTHIIi BlIacHEe YKPaiHCHKOTO KOHCTUTYIIOHAII3MY.
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Mensenuyk B. JIByxnajaTHblii napjiaMeHT: IPaBOBasi peTPOCHeKIus
(opMupoBaHus KIacCHYECKOI JOKTPHHBI M MOJEJIH

B cratbe nuccnenyercs Moeb AByXIaJaTHOM OpraHHU3alluy MapaMeHTa Kak
IIpeMET U3yUYEeHHUs ITPABOBOM HAyKH M NMPaKTHKa (QyHKIMOHUPOBAHMUS BBICIIETO
MIPEACTaBUTEIBHOIO U 3aKOHOJATENILHOIO OpraHa rocy1apCTBEHHON BIacTU. ABTOD
oOparmaeTcs K KJIacCHYECKUM PaBOBBIM JIOKTPHHAM HPOIUIOTO, B YACTHOCTH K
000CHOBaHMIO n/IeH OMKaMepaIn3Ma B aMEPUKAHCKOH TOIUTHKO-TIPABOBON MBICIIH.

Knroueswvie cnosa: neMoKpaTUiecKoe TOCyAapcTBO, KOHCTUTYIIHOHHOE pas3-
BUTHE, OMKaMepalnu3M, NaplaMeHTapu3M, 3aKOHOATeIbHAs BIAaCTh, HAPOJHOE
MIPEJCTaBUTEIILCTBO.

Medvedchuk V. The bicameral parliament: legal retrospection of classical
doctrine and models formation

The article studies the model of a two-chamber parliament organization as the
subject of legal science and practice of functioning of the supreme representative
and legislative body of the government. The author refers to classic legal doctrines
of the past, in particular to the justification of the idea of bicameralism in American
political-and-legal thought.

Keywords: democracy, constitutional development, parliamentarism, bicam-
eralism, legislature, people's representative.
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VIK 342.4 M. Iynomaii, KaHIULAT OPUAVYHIX HaYK,
cynna Koncturyniiinoro Cyny Ykpainu

IloBHa 411 HOpMaTHBHA KOHCTUTYIIilIHA CKapra:
MOLIYK HAIliOHA/IbHOI MOJE/Ti

VY cTarTi BU3HAYAIOTHCS! 0COOIMBOCTI MOBHOT T2 HOPMATUBHOT KOHCTUTYIIIMHOT
CKapTH SK ii «KITACHIHUX» MOJICIICH, BKa3yIOThCS 1X MIEPEBary Ta HEAOMIKA 3 TOUKH
30py e(heKTHBHOCTI MisUTHHOCTI OPraHiB KOHCTUTYIIIMHOT FOCTHIIIT, BAKOHAHHS HUMH
MpaBo3axuCcHOI (QYHKIIII, a TAKOK PO3MEKYBaHHS KOHCTHTYIIITHOI Ta 3araibHOI
ropUCcIUKITil. OOTPYHTOBYETHCS MOIIBHICTD 3aPOBAKCHHS B YKpaiHi HOpMaTHB-
HOI KOHCTHUTYIIHOI CKapTH Ta IMPOIIOHYETHCS 11 HalliOHaThHA MOJIETb, sSika BOaya-
€THCSI ONTUMAJILHOIO Ha Cy4aCHOMY €Talli PO3BUTKY KOHCTHTYIIIHOTO IPaBOCY1s
VYkpainu.

Kniouoei cnosa: nanionanbHa MOJIeNIb KOHCTHTYIIMHOT CKapry, MOBHA KOHCTH-
TymiifHA CKapTa, HOpMaTHBHA KOHCTUTYIIIHA CKapra, KOHCTUTYIIiIIfHA FOCTHIIIS.

Ha xoHcTHTyMiitHOMY piBHI B YKpaiHi 3aIIpOBaKEHO CUCTEMY TIPSMO-
TO Ta OTIOCEPEKOBAHOTO JIOCTYITY /10 KOHCTHTYIIHHOTO MPAaBOCY/IS, OTHAK
BOHa MMOTpeOye BaockoHaneHHs. [Ipo 1me mepeayciM CBITIUTh HETOCTATHS
e(heKTHBHICTh BUKOPHUCTAHHS CyJIlaMH 3arajJbHOi FOPUCAMKITIT Ta OMOyIcMe-
HOM CBOTO TIpaBa Ha 3BepHeHHs 10 KoHctutymiitHoro Cyny Ykpainu, a Ta-
KOXX BIZICYTHICTB B YKpaiHi IHCTUTYTY KOHCMUmMyyitiHoi ckapeu, CyTHICTh
SIKO1, 32 BCi€l pi3HOMAHITHOCTI ii MozelIeld, 3BOAUTHCS 10 BH3HAHHS 3a ¢i-
3UYHUMH Ta IOPUINIHIMHA 0c00aMU MTpaBa 3BEPTATHCS 10 OPTaHiB KOHCTH-
TYIIHHOT FOPUCAMKITIT i3 THCEMOBOIO 3a5BOIO PO MTEPEBIPKY KOHCTUTYITIH-
HOCTI 3aKOHIB Ta iHITUX MPaBOBHUX aKTiB, AKi MOPYIIYIOTh TapaHTOBAHI
KOHCTHTYIII€IO TIpaBa i ceodomu [1, c. 193].

3aKOHOMABCTBO YKpaiHu mependadae YHIKAIbHY GOpMY MPSMOTO I0-
CTyIy PI3UYHUX 1 IOPUANIHUX OCI0 10 KOHCTHTYIIIHHOTO TIPaBOCYIIST —
KOHCmumyyitine 36epHenis wo0o miymavenns Koncmumyyii ii 3axomnis
Ykpainu, sixe € mocuTh e(EKTUBHIM MTPABOBUM 3aCO00M 3aXHUCTY iX KOH-
CTUTYIIHHHX TIpaB i cBoOoA. KoHcTHTYMIiTHE 3BEpHEHHS 3HAYHOIO MipOIO
BiIOMBae caMOOYTHICTh YKpaiHCHKOT MOJIEITi KOHCTUTYIIIHHOTO TTPaBOCYIIS
Ta BUCTYTIA€ XapaKTEPHUM aCIICKTOM ii iIeHTHIHOCTI. OHAK Take 3BEpHEH-
HS HE MOX€ BBa)KATHUCS MOBHOIIHHUM 3aMiHHUKOM «KJIACHYHOTO» 1HCTH-
TYyTy KOHCTHTYIIIHHOT CKapTH, OCKUIBKH BOHO HE 3a0e3edye rpoMaastHaMm
MOXKITUBICTh OCOOWCTO iHIIIFOBAaTH BUJIYUEHHS 3 CHCTEMH 3aKOHOIABCTBA
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HETNPaBOBUX MPHITUCIB, YUM CHPHUSITH 3a0€3MEUCHHIO BEPXOBEHCTBA MIPaBa
Ta PO3BUTKY IEMOKPAaTUYHOI JeprKaBH.

Bitun3HsaHI KOHCTUTYLIOHATICTH BiKe 3 TouaTrky 2000-X pokiB 3BEpHY-
JCs 10 OOTOBOPEHHS MPOOJIeMH 3apOBaKeHHS B YKpaiHi KOHCTUTYILH-
HOI CKapru, CTBEPDKYIOUH, IO el IHCTUTYT BUCTYIIa€ BU3ZHAHUM OaraTtbMa
JeMOKPAaTHYHIUMH KpaiHaMH HalliOHAJbHUM 3ac000M MPaBOBOTO 3aXUCTY
KOHCTHTYLIHHHX TpaB JIIOAWHU Bij MocsraHb 3 OOKy JiepaBH Ta ii moca-
JOBUX 0Ci0, TOMY HOTO «BUKOPHCTaHHS Ma€ OyTH BU3HAHO 000B’ I3KOBUM»
[2, c. 52]. Yka3yroun Ha HEOOXiAHICTh BU3HAHHS IHCTUTYTY KOHCTUTYLIHHOT
CKapru Ha KOHCTHTYyLiiHOMY piBHi, A. O. CeniBaHOB 3a3Hayae, 0 «0e3
Hel JOCTYN TPOMaJSH 10 KOHCTHTYIIMHOTO MPaBOCYAS 30a€ThCS MaJio-
e(eKTUBHUM, a KOHKYPYIOUHH XapaKTep TOCSATHEHHS MPaBOBOi CIIpaBel-
JIMBOCTI 3 IHIIMMU Cy0’€KTaMu ITpaBa MPaKTHYHO BiACYTHiI» [3, c. 83, 84].
O. B. IlerpumuH, 1O. I'. bapa6ami, C. I'. Cepworina, 1. I. bogposa cTBep-
JUKYIOTh, 10 KOHCTHUTYLIHHA CKapra sik MpaBO3aXUCHUH 1IHCTHTYT «CIPO-
MOYXHa BUTPUMATH, B IPUHLUII, Oyab-sKy KpUTUKY. Henapma inanBigy-
albHa KOHCTUTYLIMHA cKapra 3aCTOCOBYETHCS AYyKe IMIMPOKO 1 CTAHOBUTD
NepeBayKHy YaCTHHY CIIPaB, 0 PO3MIISAAAI0THCS OpraHaMi KOHCTUTYLiHHO-
ro npaBocyaas 6arareox Kpaim» [4, c. 37].

Sk 3a3Hauae 3 uporo npusoay B. €. Ckomopoxa, HemoBHOTA peaizamii
MpaB JIOAUHU TPAJULIHHO MMOB’A3y€ThCS 3 BIACYTHICTIO B YKpaiHi iHCTHTY-
Ty KOHCTUTYLIHHOI CKapry, BHACIIOK YOTO IPOMaISIHU HE MOXKYTb OCKap-
KUTU KOHCTUTYLIMHICTh 3aKOHIB YKpaiHu. OJHaK KOHCTUTYLiHHA IOpPHC-
JWKLis B YKpaiHi CTBOpeHa MOPiBHSIHO HEMIOAABHO 1 TUTBKH HAPOILLY€e HE00-
XigHU# nmoreHnian. Po3mmupenas Mex i1 HOBHOBaXeHb Oyae CIPHITH
3aKOHOTBOPUYOCTI, IPUCKOPEHHIO MPOIECIB AeMOKpaTu3alii B HalIiid 1ep-
KaBi, BTUICHHIO B KUTTSI TOCATHEHb [IMB1Ii3aLlii, 3aralbHOBU3HAHUX [TPABO-
BUX MPHUHIUIIB Ta HIHHOCTEH, PyHIaMEHTAIbHUX MPaB i CBOOO JTIOAMHU
i rpomagsiauHa [5, c. 488]. [Ipuuomy, sk miakpeciioe I I. ApyTtonsis,
JOCBIiJl OCTaHHIX YOTHPHOX AECATUPIY CBIAUUTH, IO KOHCTUTYLIHHUN
KOHTPOJIb Ha MiACTaBi IHAMBIAYyaTbHUX CKapr 3a3BHYail yIpPOBaHKYETHCS
yepes AesSKUH yac miciist GOpMyBaHHS KOHCTUTYLIHHOTO cyny [6].

Ortxe, Ha CHOTO/IHI HaLlIOHAJTbHA IOPUANYHA HAayKa B LIIJIOMY ITOTOIMIIACH
13 HEOOX1IHICTIO 3aITPOBA/KCHHSI KOHCTUTYIIIHHOT CKapry, 110 MLJIKOM BiJi-
noBinae no3unii Beneniancbkoi Komicii, sika 0lHO3HAYHO 3asBIISE€ PO
BKJIMBICTB [IbOTO IHCTUTYTY Ta BUCJIOBIIOETHCS Ha MIATPUMKY BiAMNOBITHUX
KpOKiB AepskaB. OfHaK caMe BiJ MPaBUIBHOTO BHOOPY ii MOzeIi 3aJIeKUTh
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MOJKJIMBICTh 3MEHIIICHHSI TOO1YHUX HETaTUBHUX HACHI/IKIB BBEJCHHS KOH-
CTUTYIIIHOT CKaprH, cepesl IKKX HayKOBIII BKa3yIOTh Ha HaJMipHE 1epeo0-
TsokeHHs: KorcrurymiitHoro Cyny YipaiHu; yHEMOXKIIUBIICHHS PO3B’ I3aHHS
HUM HalBaXXITUBIIIUX MPOOJIEM CYCIILHOTO XUTTA [ 7, c. 38, 39]; pakTuu-
HE TIePETBOPEHHS OpraHy KOHCTHTYIIHHOTO KOHTPOJIIO Ha «YETBEPTY» 1H-
CTAHIIIIO JUTSI CTIPAB, 110 MiISATal0Th PO3NILY CyIaMH 3arajlbHOi FOPUCINK-
ii [8, c. 267] ta in. OTxke, Memoro i€l CTaTTI BUCTYIIA€ BU3HAYCHHS I1epe-
Bar Ta HEIOJIKiB JABOX «KJACHYHUX» MOJEJNeH KOHCTUTYHMiHHOI
CKapru — TMOBHOI Ta HOPMATUBHOI, Ta OOTPYHTYBaHHS BHOOPY Ha KOPUCTh
HOPMAaTHBHOT KOHCTUTYLIHHOI CKapTH SIK ONTHUMAIBbHOI MO JUIs 3a1po-
BaJDKCHHS B YKpaiHi.

[TourHarOuM MOITYK HAIlIOHAIBHOT MOJIENI KOHCTUTYIIIMHOT CKapTH, CIIijI
MiAKPECINTH, 10 TaKa TUCKYCis 3a3BUYail pO3BHUBAETHCS OHOYACHO B i0e-
ON02IYHIIL TA IOPUOUYHII THTOMIWHAX. Y TIEPIIOMY BHTIAIKY 3aITPOBAHKCHHS
CKapru oOTIPpyHTOBYETHCSI HEOOXITHICTIO CIiIyBaTh JEMOKpPATHYHUM i/1ea-
naMm. Y IpyroMy — KOHCTUTYIIIHA CKapra po3nsiAaeThes SIK JOCUTb payio-
HANbHUL IHCMpYMeHn, 38 JOTIOMOTOIO SIKOTO OyJe OTprMaHa J0JaTKOBa
MOXIJIUBICTD YAOCKOHAJICHHS HAI[lOHAJILHOTO 3aKOHOAABCTBA, 110 B KiHIIE-
BOMY PaxyHKY CIPHYMHHUTB ITOCHJICHHS 3arajibHOi 3aKOHHOCTI Ta MpaBo-
nopsiaky [9, c. 149].

Jlo po3po0KHM oNTHMAaNIbHOT MOJIeNi KOHCTUTYLIHHOT cKapru Asist YKpa-
THH CJTIT TIAXOAUTH caMe 3 MO3UIIii 3aIPOBaKEHHS PEaTbHOTO e(EKTHB-
HOTO IHCTPYMEHTY 3a0e3IeueHHs MPaB JIFOJINHHU, YTBEPKCHHS BEPXOBCH-
CTBa IpaBa Ta JEMOKpAaTii, 3BayKyI0uH Ha BCi 11 MOTEHIiI{HI mepeBaru Ta
Hebesmeku. [Ipu mpomy ciig mociyxaruck mo mopamu O. JlroxtepxaHmra,
SIKUH 3a3Hauae, 110 3aIpOBaKCHHS 1HIUBIAyaIbHOI CKapT'H B HalllOHATIbHE
KOHCTUTYLIHHE [IPABO HE BAPTO MEPETBOPIOBATH HA (DyHIaMEHTaIbHY MPO0-
neMy. Pimmenns mpo ii BBeZeHHS Ma€e yXBaJIIOBATHUCS B CITOKIWHIN, pO3CY/I-
JUBIH 00CTaHOBIII 3 ypaXyBaHHSM JIOCTOBIPHUX BiZJOMOCTEH IIpO 11 MOXKITH-
Bi Pi3HOBUM (MOJIETIi), 1110 BXKE 3aCTOCOBYIOThCS Ha mpaktuii [ 10].

Cepen cydacHUX MOJIEIICH TIPSIMOTO 1HIUBIAyaTbHOTO TOCTYITY 10 KOH-
cTuTyIiiHOTO MpaBocyns [11, ¢. 235-245], yacTrHa MarOTh CBOi OYEBHI-
HI HalllOHAJIbHI 0COOJIUBOCTI (HAIIp., IPOLEypa amparo), HII OHO3HAY-
HO HeOe3MeuHi 3 TOKH 30py e(peKTUBHOTO (DYHKITIOHYBAaHHS €TMHOTO Opra-
Hy KOHCTHUTYLIHHOI IOPUCAMKLIT Ta 3/1aTHI «IapajiizyBaTu» Horo podoTy.
MneTses mpo Tak 3BaHi «HApOmHi cKapru» (actio popularis), ToGTO 3Bep-
HeHHs TpomaisH 1o KorcrutymitHoro Cyny y myOnigHuX iHTepecax (s
3axHCTy iHTepeciB iHIIMX 0ci0 4M KosiekTUBHUX MpaB) [12]. Taki ckapru
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MOUIMPEH] TOJIOBHUM YMHOM Y Kpainax Adpuku, Llentpansnoi Ta [liBHiuHOT
Awmepuku (benin, I'ana, Konro, bpaszwis, Benecyena, Komymo6is, [Tanama
Ta iH.), 1 HABPSIZ UM € JOUITHFHIMH Ha ChOTOIHIIITHBOMY €TaIli CTAHOBJICHHS
KOHCTHUTYLiIHOT focTuwii Ykpainu. Lle crocyeTbes i KBa3imyOmiqyHUX cKapr
(quasi actio popularis) Ta 1HANBIAyaTsHUX TpoTO3UILiH [13, c. 67-68; 14,
c. 63]. OTxe, mpoOiiemMa peasbHOr0 BUOOPY CTOITh MiK «KIACHIHUMI
MOJICTISIMH KOHCTHTYLIHHOT CKapTl — HOPMATHUBHOIO Y1 TIOBHOIO KOHCTH-
TymiitHOO cKaproro [15].

Hopmamuena xoncmumyyitina ckapaa OB’ si3aHa 3 pO3MISLIOM KOHKPET-
HOT CIIpaBH, MPOTE OCKAPXKEHHIO MiJUISITa€ JHIIE HOPMATUBHUHN aKT, TO-
KJIaJIeHUH B OCHOBY YXBaJICHHSI IHIUBITyaIbHOTO aKTa, TOMI K CaM IpaBo-
3aCTOCOBHUH aKT HE Miassirae ockap>keHHro. Lle o3navae, mo ¢isuuna abo
IOpHUIMYHA 0C00a MOKE TIOIATH CKapTy Ha NOPYILIEHHS il rapaHTOBaHUX Ha
KOHCTHUTYIIIHHOMY PiBHI TIPaB iHAWBIAyaTbHUM aKTOM, YXBaJCHUM Ha ITiJl-
CTaBl HOPMATUBHOTO aKTa, TOOTO iHII[iaTHBa MO0 3/ICHEHHS KOHTPOJIIO
MOB’si3aHa 3 KOHKPETHOO crpaBoto. OJHAK y cHcTeMax, A€ 3alpOBaKEHO
TIIBKU TaKy MOAETh KOHCTUTYIIHHOT CKapTH, 1HANBITyadTbHUH aKT, 110 3a-
CTOCOBYE HOPMATHBHUM aKT, HE MOXKE OCKap>KyBaTHCh, TOOTO KOHTPOJIb, 1110
3nificHioeTbes Koncturyiitaum Cynom, He cmocyemvcs 3acmocy8anis
HopmamusHozo akma. CaMe HOpMaTHBHA KOHCTHUTYIIIITHA cKapra Oysa BH-
3HaHA SIK ONTHMAaJbHA MOJEb KpaiHaMH, 10 MEXYIOThb 3 YKpaiHowo, —
Pecmy6mikotro [Tonsma [16, c. 55-65] ta Pociiicekoto @enepartiero [17,
c. 145-158].

Y CBOIO UepTY, N06HA KOHCMUMYYIUHA CKapea OXOTLIIOE PaBOo (Hi3UIHUX
Ta IOPUANYHUX OCI0 OCKApKUTH 10 KOHCTUTYIIHOTO Cyy KOHCTHTYIIiH-
HICTh SIK HOPMaTHBHHX, TaK i IHIUBIyaTbHAX aJIMiHICTPATUBHUX aKTiB YU
pillieHb Cyay, OCKUIBKH MOPYLICHHS MpaB JIIOAUHHA HEPIZKO € Pe3yabTaToM
HEKOHCTUTYIIHHUX 1HIWUBITyaTbHUX aKTiB, 3ACHOBAHUX HAa KOHCTUTYIIIMHAX
HOPMAaTUBHUX Ipunucax. 3a miei Mogeai KOHCTUTYLIHHOI ckapru oco0a
Moxe ockapxutu 70 KoncruryuiitHoro Cyny, B cyOcHIiapHOMY TOPSAKY
(TOOTO TIiCIISI BUKOPUCTAHHS BCIX 1HINX 3aC00iB TIPABOBOTO 3aXUCTY ), Oy/Ib-
SIKMH aKT Jep KaBHOI BIa[u, IKUi Oe3rocepeHbO Ta B LIeH MOMEHT TOpY-
mrye ii KoOHCTUTYLiiHI paBa. ToOTO mMpeaMeToM KOHCTUTYLIHHOT cKapru
MO)KE€ BHCTYIIATH SIK HOPMATHBHUH aKT, SIKIO OCTaHHINA Misarae 0e3o-
cepeIHbOMY 3aCTOCYBAaHHIO Y KOHKPETHIH CIIpaBi, TaK 1 OCTaTOUYHHUN iHAHU-
BiJlyaJIbHUI aKT, SIKHI aipecy€eThCcsl KOHKPETHIN 0co0i.

B3ipriem Mozeni TOBHOI KOHCTUTYIIIHOI CKapTl BUCTYTIA€ TIPHUKIIA]
®deneparuBHoi Pecnyoniku Himeuunnu [18, ¢. 20-24] ta ABcTpii, a TakoxK
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Icmanii [19, c. 62—74], B sikiii 3anpoBaKEHO MPOLeypy amparo. Ls monens
MOYKe MaTH pi3Hi Moau]iKallii, OHI€IO 3 IKUX BUCTYIA€ KOHCTUTYLIHHNN
NeperIsiy, KoM 0co0a HaIlIIeThCsl 3aC000M MPaBOBOTO 3aXUCTY MPOTH
OCTaTOYHMX PillIeHb 3aralibHUX CY/IB, alie He IPOTH 1HIUBIAyaTbHUX aIMi-
HiCTpaTWBHUX akTiB. OTKe, MOBHA KOHCTUTYIIHHA CKapra HaJa€ MOXJIH-
BICTh JUJIsS HAMO1IBII BCEOXOILIIOIYOr0 1HIUBIAyaTbHOTO JOCTYIY JIO
KOHCTHTYLIHOTO MPaBOCYIS T, BIAMOBIIHO, JIsl TOBHOTO 3aXUCTY iHAHU-
BigyalbHUX MpaB, K Haronomrye Benenianceka Kowmicis y m. 80 qomosizi
«IIpo mpsimuii JOCTYN 1O KOHCTUTYLiHHOTO TipaBocyaas» [15].

Came Tomy I1. [Tanonaii XxapakTepHu3ye 10 MOAEIb K KOHCTUTYLIHHY
cKapry B ii «crpaBKHbOMY (IifICHOMY) CEHCI» Ta BiJj3HaYae, 10 «OCTaH-
Hi TeHACHLIT po3MIsAy KOHCTUTYLIHHUX CKapr Y KOHCTUTYLIHHUX Cydax
MOJKHA CIPaBEJINBO OXapaKTEPU3yBaTH SIK MEPEXid BiJ KOHTPOJIIO KOH-
CTUTYIIHHOCTI 3aKOHIB 10 KOHTPOJIIO 3aCTOCYBAaHHS 3aKOHIB, III0 03HAYAE
3aMiHy KOHTPOJIIO HaJ 3aKOHOJABIEM KOHTPOJIEM HaJl CYI0OBOIO BIIaI0I0.
Lle ocHoBHa 3MiHa B icTOPii KOHCTUTYLIHHUX CY/iB 32 OCTaHHI JECATHU-
piuus» [1, c. 34, 37].

Taka TeHIeHI1isl TPU3BOIUTD JI0 TOTO, IO CYAJIi KOHCTUTYLIIIHOTO CyIy,
ITiJIAF0YH KOHTPOJIEO PIIICHHS 1HIIWX 1HCTAHI[H, CTAIOTh HE «CYIISIMU 3a-
KOHIBY, a «CYJJIIMU CyIiB» [4, c. 38]. TakuM YMHOM, KOHCTUTYIIHHUH CY]T
cTae, pakTUIHO, anessIiiHO manaror. OmHaK 115t GYHKIlIS KOHCTUTYIIIN-
HUX CYJ/IiB MOXKE€ YCKJIQJIHUTH BIJITHOCHHU MK KOHCTUTYI[IHHUMHU CyJTaMU
1 Cy/laM¥ 3arajbHOi FOPUCIIUKIIIT, IepeayCiM BUIIIMMHU, aJ[Ke CaMe OCTaHH1
HaAMOUIBII YaCTO CKapKaThCsl Ha TE, 110 KOHCTUTYLIHHI CyAH MEPEBUILYIOTh
CBOi TOBHOBAYKCHHSI.

A. C. TooBiH IIJIKOM CITYIITHO BiJI3Haua€, Mo HajaHHs KoHCTUTyIiHO-
My Cyny Ykpainu SIKHXOCh TOAATKOBHUX, MO CYTi KacalliiiH1X, TOBHOBaKCHb
y Taly3i 3aralbHOTO CyJIOYMHCTBA, TO-TIeple, He nependadeHo KoHetury-
Li€ro, a Mo-Apyre, CyNepeynTh i71e0orii Ta 3MicTy cynoBoi pedopmu, sika
TIBKH-HO POOHTH CBOI MepIli peaibHi KPOKHU. AJKE OJHHUM 13 HEJIOTIKIB
oprasizauii AisUIbHOCTI CyI0BO1 CHCTEMH B YKpaiHi, SIKMI yCyHEHO 3aKOHOM
«[Ipo cynoycrpiii Ta ctaryc cyaniBy», Oyna came HasBHICTh TOBHOBa)KEHb
Bepxosroro Cyny Ykpainu 31iiiCHIOBATH Tak 3BaHy «IOAATKOBY Kacallitoy.
Tak 4 BapTO, CKaCyBaBILH Lli TOBHOB)KEHHS OTHOTO CYJOBOTO OpTraHy, I1e-
penasaru ix 1o iHmoro? [TeBHa pid, 110 Hi, SKIIO MPOAOBKYBaTH pedopmy-
BaHHS BITYM3HSHOI CyI0OBOT CUCTEMH, & HE 3HOBY 3yIIMHHUTHUCS Ha MiBIOPO3i
[8, c. 267]. OTxe, nepeTBOPEHHsI OpraHy KOHCTHTYLIIHHOTO MPaBOCYAIsl Ha
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BUILLy CYAOBY iHCTAHLIIIO Y CHCTEMI HAIIIOHAJIBHOTO CYJOUYMHCTBA CyIIepeyH-
TUME HOT0 KOHCTUTYLIHHOMY cTarycy Ta «(pizocodii» Horo misinbHOCTI SIK
€IMHOTO OpraHy KOHCTHUTYLIMHOI IOPUCIHUKII], 10 rapaHTy€ BEPXOBEHCTBO
Koncrurynii sk OcHOBHOTO 3aKOHY Jiep>KaBH Ha BCiii TepuTopii YKpaiHu.

VY TOH ke yac ciif MiIKpecIuTH, 0 Y BUMAAKY PO3IIAAY CIIpaBU Ha
MicTaBl HOBHOI KOHCTUTYLIHHOT CKapr KOHCTUTYLIHHNHI CyJl 3a3BUYail HE
BUPpILIYE CIpPaBy MO CYTi, a PO3IVISIAE BUKIIOYHO MUTAHHS KOHCTUTYLIiN-
HOCTI, @ caMe, NOPYUEHHS 2aPaHMOBAHUX HA KOHCIMUMYYILIHOMY PI6Hi npaeé
i ¢60600. KpiM TOr0, Opranu KOHCTHTYLIIITHOTO CY/IOYMHCTBA NIEPEBAYKHO HE
30IHCHIOIOTH KOHTPOJIb 32 BCI€IO i€papXi€to HOPM (TOOTO HE BUPILIYIOTh
MUTaHHS IPO 3aKOHHICTh 1HAWBIAYaTbHHUX aKTiB), IK BKa3aHo y 1. 81 gomo-
Bini Beneniancekoi Kowmicii «IIpo npsimuii 70CTyn 10 KOHCTUTYIIHHOTO
npaBocynsi» [15]. Lle mo3Bosie po3mMeKyBaT KOHCTUTYLIHHY Ta 3arajibHy
IOPUCIMKIIIO, @ TAKOXK MIATBEPKYE, 1[0 OCHOBHOIO (DYHKII€I0 KOHCTHTY-
LiHHOT CKapri BUCTYIA€ 3aXUCT TPaB JIOJUHHU, IO OXOPOHSIFOTHCS HA KOH-
CTUTYLIHHOMY piBHI.

OnHak NOBHA KOHCTUTYLIIHHA CKapra MiCTHTB 1€ OJHY BaKJIMBY HeOe3-
MEeKy: BOHA MPHU3BOAUTH 0 MEPEOOTHKEHOCTI KOHCTUTYLIHHOTO Cyay, He-
JOTPUMAaHHS CTPOKIB PO3IVISAY CIpaB TOIMIO. Y KOHCTUTYLIWHUX Cyaax
KpaiH, sIKi 3alpOBaAMIN TaKy MOJENb, KUIbKICTh 1HAUBIAYaIbHUX CKapT
MOCTIHHO 3pOCTae, 1 AKIIO 1 TEHACHLS 30epekeThCs, i CyAH PU3UKYIOTh
CTaTH <GKepTBaMU BiacHOi monmyisipHocTi». Tak, Koncruryuiitauii Cyn
Pecny6nixu CrnoBenist, 3acHoBanuii me 'y 1963 p. [21], po3risaaroun mo-
piduHO ONM3BKO YOTUPHOX THUCSY KOHCTUTYLIMHUX CKapr, 3BepTaBcs JI0 3a-
KOHOZAABIIS 3 MPOXaHHIM PO 0OMEXKEHHsI MOJAHHS TaKUX CKapr 4yepes
BCTaHOBJICHHS JOIATKOBHX YMOB MPUHHSATHOCTI.

OTxe, 3 04HOTO OOKY, MOTIK KOHCTUTYLUIHHUX CKapr y KOHKPETHHUX
crpaBax rpoMajsiH 3a0e3neuye MUPOKYy MOXKIIMBICTh MPaBOBOTO 3aXUCTY
y BHIAJKax MOPYIICHHS MpaB JIOAUHHU Y MPOLECi MpaBo3acTOCyBaHHS.
3 apyroro 00Ky, IepeBaHTaKEHHS Cy[y MOXKE B pe3yJIbTaTi 3HU3UTH eek-
THUBHICTh HOTO TiSTILHOCTI Ta MEPEIIKOAKaTH BUKOHAHHIO HUM (DyHKIIiT
3axucTy mpaB i cBobox ocid. Lo nymky miarpumye B. €. Cxomopoxa,
SIKMH BKa3ye, 110 MPH 3alpoBaPKeHHI KOHCTUTYLIHHOI cKapru B YKpaiHi
Tpeba 3Ba)kaTH Ha «IPOMYyCKHY» MOxJHBicTh Konctutyunitnoro Cyny
VYkpainu, sika BXKe Ha JaHUH Yac BUKJIIOYA€ IBUIKAN PO3IVISL TOTO MTOTOKY
KOHCTHTYLIHHHX CKapr, SKMH HEMUHYYe Ha HOTO OOPYIIUTHCS 1 Ha MpaK-
THUIIl MOXKE COPUYMHUTH MTOPYILIEHHS TpaB 1 cBoOoA oauHH |5, c. 488—489].
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O. B. [lerpumun, 0. I'. bapa6am, C. I'. Cepsorina, L. . Bonposa cnipasen-
JINBO JTONAIOTh, IO 3HAYHA KUTBKICTH CKApT, SIKi HAIXOMATH O KOHCTHUTY-
LIHHOTO CYIy, MOXE CIIPHYUHHUTH PO3PUB MK (DYHKIII€IO CYITy MO0 31H-
CHEHHS KOHCTHTYIITHOTO KOHTPOJIIO MPAaBOBUX aKTiB 1 (DYHKIII€I0 110110
CTBOpPEHHS KOHCTUTYIIHHOI JOKTPUHHU NUISIXOM O(]IMiifHOTO TiIyMadeHHs
KOHCTUTYIIHHUX ITOJIOXKEHb, sIKa € HEOOXiHOI YMOBOIO JUISI KOHCTHTYITiH-
HOTO MPaBOCYIS IPOTATOM 0aratbox pokis [4, ¢. 37].

VY pesynbrari 1. Ilamonail 10XoAUTh Ba)XKJIUBOTO BUCHOBKY, IO «Yy
CBIT1 iICHY€ no08itina meHOeHyis: OHA TEHJEHIlIS MOJISITaeE B TOMY, 1110
JiepXKaBH, A€ KOHCTUTYIIIHI CyIHd HEe MalOTh MpaBa PO3TIsIaTH KOHCTH-
TYLi}HI CKapIry, HAMararoThCs 3alPOBaJUTH AAHUH BUI IOCTYITy TPOMAaJIsiH.
Kpainu, ne KOHCTHTYLIHI Cyan MalOTh TaKy KOMIIETEHLI0, CEPHO3HO 3a-
MUCITIOIOTBCS TIPO MOXJIUBICTB 11 oOMeskeHHs» [20, ¢. 35]. Orxe, [onoBa
Koncrurymitinoro Cymy Yropcekoi PecryOmikyn Ha3BaB KOHCTUTYIIHHY
CKapry «HeoIHO3HauHUM» OyaroM uepes ii ABOICTHI XapakTep: BOHA BiJli-
rpae BaXJIMBY POJIb y 3aXHCTI MPaB JIOIUHH, OTHAK BUCTYIAE JHKEPEIOM
Oararbox TpoOIeM T KOHCTUTYIIIHHIX CY/IiB, SIKi MAOTh 3 00EPEKHICTIO
MOBOJIUTHCH 31 CKaproro, mod BUKOHATH BUXiTHY (PYHKILII0 KOHCTUTYILiM-
Horo cyay [20, c. 35]. Tomy E. I1. TaHueB cripaBeyInBO BKa3ye, 1110 HEOO-
X1JIHO peTenbHO 00MPaTH MOZIENb KOHCTUTYLIHHOT CKapry, Ky IUIaHYyEThCS
3anpoBaguTH. Taka ckapra HOBUHHA COPUIMATHCS SIK HAlLIHHIIIE, SIK OHA
3 BUIIMX (POPM 3aXMCTY KOHCTUTYIIWHKX 1paB. [IpoTe HajMipHE HaBaHTa-
KEHHsI KOHCTUTYLIITHOTO Cyy 3HWKY€ e(DeKTUBHICTh TAKOIO 3aXHCTY 1 Bezie
710 TIOBHICTIO POTHIICKHOTO pe3yibTary [22, c. 85-86].

PamionansHUM KOMITPOMICOM y TaKii CUTYyaIlii BUCTYIIA€ caMe HOpMa-
MUBHA KOHCMUMYYIHA CKaped, sKa O0TPYHTOBAHO OOMEXKYE KiNIbKICTh
3BEpPHEHbB JI0 KOHCTUTYLIHHOTO CY/y, COPHUSIE PO3BAHTAKEHHIO OPTaHy KOH-
CTUTYIIMHOTO KOHTPOJIO Ta 3a0e3Iedye MOBHOIO MipOIO HAJIEKHE PO3Me-
YKYBaHHS IOPUCAMKLIT KOHCTUTYLIHHUX Ta 3arajbHUX CyliB. Takuii BUCHO-
BOK Y IIIJIOMY BifilioBijiae pekoMmenpamism Benemiancbkoi Komicii o0
BUPIMICHHS KOHCTUTYIIMHUM CyJOM MHTaHb KOHCTUTYIIHHOCTI JIUIIIE
HOPMAaTHUBHHX aKTiB, TOJI K KOHTPOJIb 3a 3aKOHHICTIO 1HIUBIIyaIbHUX
aKTIB, SIK MPABUJIO, MAIOTh 3IIMCHIOBATH CYIH 3arajbHOI FOPUCIUKILIT, SIK
BKa3aHo y 11. 81 momosini Beneriancbkoi Komicii «IIpo mpstmuit mocTyt mo
KOHCTHUTYLIHHOTO mpaBocyaas» [15].

VY Hu3ni myOnikanii aBropa Oyino 3alporoHOBaHO ONTUMAIIBHY, 3 Ha-
IIOTO TIOTIISIY, HAYIOHAIbHY MOOelb KOHCIMUMYYIUHOI ckapeu, Ka y KOH-
COJIIJOBAaHOMY BUIVISAI Mepegdauae nmpaBo rpoMajsiH YKpainu, iHO3eMIiB,
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oci0 0e3 rpomMagsgHCTBA Ta IOPUAMYHHUX OCIO Micis BUYEpHaHHS BCiX Ha-
LIOHAJFHUX 3aC001B MPABOBOTO 3aXMCTY MOJATH cKapry a0 KoHcTuTytmii-
Horo Cymy YkpaiHu o710 KOHCTUTYIIHHOCTI 3aKOHIB YKpaiHH Ta iHIITUX
npaBoBHX akTiB BepxoBHoi Pagu Ykpainu, aktiB [Ipesnnenrta Ykpainu ta
KaGinery MinictpiB Ykpainu, mpaBoBux akTiB Bepxosnoi Pagu ABroHoM-
Hoi PecnyOniku Kpuwm, y Bunaakax, Kojim 3acTOCYBaHHS LIMX aKTiB y KOH-
KpeTHIil cipaBi MpU3BeNO 10 MOpyUIeHHs 3aKkpituiennx y Konerurymii
Ykpainu rmpas i cB00O] CKapKHUKIB. 3aITpOITOHOBAaHA MOJIETh KOHCTUTYIIIH-
HOI CKapry Ma€ CTaTH MPEAMETOM LIMPOKOI0 HAYKOBOTO OOTOBOPEHHSI.

V winomy, BBEJCHHIO IIbOI0 KOHCTHTYLIHHO-TIPABOBOTO 1HCTUTYTY TO-
BHUHHI TTepemyBaTH po3poOKa i yXBaJieHHs Ha JAep)KaBHOMY PiBHI HAYKOBO
oOrpynToBanoi Konyenyii 3akon00a64020 3aKPIinAeHHs IHCMUmymy KoH-
cmumyyitinoi ckapeu [8, ¢. 274,277, 278), sika OTpUMae HaJEKHY MiATPHM-
Ky y (axoBHX Ta IpOMaJChbKUX KOJax.
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I'yasraii M. [losiHasi 1100 HOPMATUBHAS KOHCTUTYLIMOHHAS Ka/100a: 10-
HCK HAIITMOHAJILHOW MOeJIH

B crarpe onpenenstoTes 0cOOEHHOCTH TOTHON M HOPMaTHBHON KOHCTUTYIIHOH-
HBIX JKaJI00 Kak €€ «KJIaCCHYECKUX MOEIEH», YKa3bIBAIOTCS X MPEUMYIIECTBA
1 HEZIOCTATKH € TOUKH 3peHus 3P (HEKTUBHOTO (PyHKIMOHUPOBAHNS OPraHOB KOHCTH-
TYIMOHHOTO MIPABOCY/HsI, 000CHOBBIBACTCS 1IEI€CO00PA3HOCTh HAIIMOHAIHHOTO
BBIOOpA B TIOJIb3y HOPMATUBHOW KOHCTHTYIIMOHHOM ’KaJIo0BI, a TAaKXKe Mpe/iaraeTcs
€& KOHCOJTMJMPOBAaHHAS MOJIETb [UISl BHEAPEHHS B YKPAaHHE Ha COBPEMEHHOM HTarle.

Kniouesnie cnosa: HaumoHanbHAsI MOJIETb KOHCTUTYIIHOHHOH YKaJI00BI, TTOTHAS
KOHCTHUTYIIHOHHAS Kaj00a, HOpMaTUBHAsI KOHCTUTYIIMOHHAS ’ka100a, KOHCTUTY-
LIMOHHAS FOCTHIINSI.

Gultay M. Full or normative constitutional complaint: in search of na-
tional model

In the article the features of full and normative constitutional complaints as its
«classic models» are determined, their advantages and disadvantages in light of
effective functioning of constitutional justice are indicated, the practicability of the
national choice of a normative constitutional complaint is grounded, and its con-
solidated model is offered for introduction in Ukraine on the modern stage of its
development.

Keywords: national model of constitutional complaint, full constitutional com-
plaint, normative constitutional complaint, constitutional justice.
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YK 340.0(477) B. Pym’anues, 4ieH-KOPECHOHJEHT
HATIIpH VYkpaiunu, npodecop HamioHans-
Horo yHiBepcurery «lOpuanuna akagemisa
Ykpainnm imeni fpocmasa Mynporo»

ITaBno Ckoponagcbkuin
B YKPalHCbKOMY e€p>KaBOTBOPEHHi
(mo 140-pivus 3 gHA HAPOTKEHHS)

VY cTarTi po3nIAAaloThCs OCHOBHI HAPSIMU JIEP>KaBOTBOPYOT TiSUTEHOCTI TeTh-
maHa [1. Ckoponaacbkoro, JIETITUMHICTh YTBOPEHHsI YKpaiHChKOI AepxkaBH, ii
(opma, opraHizaris 1epKaBHOTO MEXaHi3My, 3aKOHOIaBCTBO, MI>KHAPOIHI 3B’ A3KH.

Knrwuogi cnosa: rereman I1. Cropomancbkuid, YKpaiHChKa IepikaBa, ii popma,
3aKOHO/IaBCTBO, MI>KHAPO/IHI 3B’ SI3KH.

[Tocrars [apma [TerpoBrda Cropomancekoro (03.05.1873-26.04.1945) —
MpeJCTaBHUKA CTAPOBUHHOTO JIBOPSHCHKOTO POy, HallaJKa reThMaHa
I. Cxopomnazcbkoro, KpymHOro 3eMJIeBIacHUKA, reHepaa-ieiTenanra Po-
cilicekoi apmii, komanaupa [lepioro ykpaincekoro kopmnycy LlenTpanpHoi
Pann, oramana «BinpHOTO K03aITBaY, TeTbMaHa YKpaiHd — 1 TOCI BUKITH-
Ka€ TaJiKi TUCKYCIi.

I1. CxoponaacbKkuii MPOMIIIOB 3HAYHUM IUISIX BiICHKOBOTO BiJl KOPHETA,
KOMaH/IMpa KaBaJIepPiiCbKOTO ecKaJpoHy 10 reHepai-neiitenanta Pociii-
CBHKOi apMii, KoMaHTyBaya 34 apMilCHKOTO KOPITYCY.

[Ticns JIroTHeBO1 peBommromii 1917 p., sika BUKIIMKaja i THECEHHS aBTO-
HOMICTCBKOTO PyXy B YKpaiHi i BU3HaHHS TUMUYaCOBUM YPSIJIOM JIETiTHM-
Hocrti Lentpansaoi Panu, nmpucTynuB 10 ykpaiHizalii CBOro KOpIrycy, SKui
oTpuMaB Ha3By «llepmuii yKpaiHCBKUNA KOPITYCH.

JKoBTHEBUI niepeBOpOT HE cripuiiHaB. byB npusnauenuii [{eHTpaabHOIO
Panoro komanayBauem 30poiinux cuit YHP. BiB ycminiHi BiiChKOBI Jii, sIKi
HE J]aJld 3MOTY BCTAHOBUTH PAJsIHCBKY Biaay Ha Tepuropii Ykpainu. Ha
3HaK npoTecTy npotu pimeHus Lienrpansuoi Pagu npo posmyck Ilepuioro
YKpaiHCHKOTO KOPITYCY TofaB y BizmcTaBKy. [licist Betymy mo Kuesa Himenb-
KHX BIMCBK 1 BiiHOBIeHHS LleHTpabHOT Paau ouonuB odilepchko-Ko3aiib-
Ky opraHizaiilo «YkpaiHCbKa HapoaHa TpOMajay, IporpaMHi Iim sKoi
BU3HauaB Tak: «Kommpomic y comianbHUX MUTaHHIX: JEMOKpaTHU3allis
JIeP>KaBHOTO YCTPOIO i3 3UIYUCHHSM J0 y9acTi B YIPaBIiHHI JEP:KaBOIO
HOBUX CHWJI, SIKI BUHIITH 3 HAPOJY, aJie B paMKax Oe3Me4HUX JUIsI PO3BUTKY
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caMoi Jep:KaBH; yKpaiHi3alis 3pOCiiIIeHnX KyJAbTYPHUX MPOLIAPKIiB,
sIKa MOYKJIMBA TUTHKH IUISIXOM TIOCTYIIOBOTO 3aTyYeHHSI X JI0 JepKaBHOT
Ta KyJIbTYPHOI pOOOTH, YHUKAIOUHN OyIb-sIKUX EKCIEeCiB MIOBiHI3MY» [13,
KH. 5, ¢. 57].

29 xBiTHA 1918 p. Ha 3’13711 X71160p0OOiIB OyB 00paHUil «KreThbMaHOM BCes
VYkpainmy.

Bararorpanna gissibHIcTh [1. CKOpOIaIChKOTO 3aCiyrOBY€E Ha yBary
HepesyCiM 13 TOUKHU 30py HOTO BHECKY B YKPaiHChKE IEPKABOTBOPEHH.

Ouinka (akTy IporoiomeHHs YKpaiHChKOi iepykaBu, 11 JISTITUMHICTh
BUKJIMKAIOTh B ICTOPUKO-TIPABOBIH JTiTepaTypi Majiki JUCKycCii 1 xapakrepu-
3Y€TBCS AOCIITHUKAMHA 1HKOJIM 3 iaMeTPabHO MPOTHUIICKHUX TTO3HUITIH.

AHani3 i oninka ocooucroro BHecKy [1. Ckopormaachkoro B po30yaoBy
YKpaTHCBKOI JIepKaBHOCTI, 3100y TKiB 1 MPOPaXyHKIB Y CIIpaBi Jep>KaBOTBO-
pEHHS HEMOXIIMBI 06€3 BpaXyBaHHs THUX CKIIATHUX OOCTaBHUHH, B SKHUX
onuHUIachk Ykpaina HaBecHi 1918 p.

Sk HezarepeuHui (akT CIIif BU3HATH, IO MPOTOJIOMICHHS YKpaiHChKOT
JeprKaBU CTAJIO IPOJOBKEHHAM JIEPAKABOTBOPUOTO MPOLeCcy B YKpaiHi, BU-
KIIMKaHOTO TIONEepPEeIHIMH PEBOMIOLIHUME MOISIMH.

Kpwusosa curyaiiisi, o BUHUKJIAa B YKpaini HaBecHI 1918 p. y 3B 53Ky
3 bpectcpknm mupowm, 3mytryBaia [1. Ckoponanckkoro paxyBarucs i3 Bi-
CBHKOBOIO ITPUCYTHICTIO HIMIIIB Ta aBCTPO-yTOPLiB, 11100 HE BTPATUTH PEILT-
KH CyBEepeHITeTy i 30epertu yKkpaiHCbKy AepKaBHICTh JJIS TOAAIBIIOTO
He3aJIe)KHOTO pOo3BHUTKY [ 12]. TorodacHa cuTyarlisi 3yMOBIIIOBaIA JBa MOXK-
JIMBHX IIJISIXM PO3BUTKY NOAIN: odiniliHy okynamito Ykpainu Himequnnoro
Ta ABCTpO-YropmuHoro i Bigsepre ii morpaOyBanHs, a00 CTBOPEHHS i
MIPOTEKTOPATOM HIMIIB Ta aBCTPO-YTOPLIB YKPaiHCHKOTO YpsIy, SIKHi On
3aJJ0BOJIBHSIB iX MOTPEOH, IO 1 CTAIOCS.

30BHIIITHI 03HaKW YKPaiHCHKOI JAepsKaBu Oyiy 3all03WYCHI 13 9aciB Ko-
3ayunHu — [‘eTbManar. 1llomo BHyTpiNIHBOTO 3MICTY 1i€l (hopMU IepKaBH,
TO BiH OyB CKJIaJIHUM 1 HaBiTh cynepewnBuM. Lle Oyna aBropuTapHa, Xoua
1 mocuTh TbepansHa (popma mpaBIiHHSI, OOMEKeHa K paMKaMH 3aKOHY, TakK
1 yacoM — 110 ckiuKaHHs YKpaincekoro Ceiimy. PeciyOmikaHCbKi iHCTUTY-
1iT TepeMeKOBYBAJIUCH TYT 3 03HAKAMH MOHAPXIYHOT ()OPMU MpaBIiHHS.

He3spakaroun Ha 3HaYHY 3aJICKHICTD BiJT HIMITIB, | eThMaHAT MaB CBOI ITLTI
1 couianpHy 0a3y. Bin siBisiB co0010 cipo0y KOHCEPBAaTUBHUX MOMITHYHHX
CHJI 3aT'aCUTH MOJIyM s PEBOJIIOLIIT, 30MTH XBUJIFO PAJMKAIBHUAX COLIAIICTHY-
HHUX HAacTpPOiB, CHJIOIO JEP’KaBHOI BIIaIU Ta MOMIpKOBaHUX pedopM yBecTn
couiaabHe JXKUTTA B PaMKH MIPABOBUX HOPM, BIJICTOSITH IPaBO MPUBATHOI
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BiacHocTi. Y nocsraeHHi mux mineit [1. Ckoponaackkuii criupaBcst Ha Tpo-
MUCJIOBIIIB, 3¢MJICBJIACHUKIB, CITYKOOBIIIB, 3aMOYKHE CEJISTHCTBO TOIIIO.

CBoto nepxaBHy HisutbHICTh TeTbMaH [1. Cxopomnaacbkuii po3noyvas i3
pitry4oi BigMOBH Bij corianicTuuHux racen LlenTpansaoi Pagu 1 Hamaras-
Hsl TIOBEPHYTH KHUTTS B HOpMaJIbHE pyclio. Bce e y KOHIIeHTpOoBaHOMY
BUIIISIAI MicTuiocs y Bunanux 29 kBitHa 1918 p. «I'paMoTi 10 BChoro
YKpaiHCHKOTO HapOIy» Ta «3aKoHaX PO THMYACOBHH JepKaBHUI yCTpii
Yipaiam» [9, c. 86-90].

«['pamotay crana cBOro poy nporpaMHUM JI0OKyMeHTOM, Y sikomy I1. Cko-
pomajCchbKUi, OMMMCYIOYN OCTaHHI MOAil B YKpaiHi, NOsSCHIOBAB IPUYHHU
HOTO 3roau MPUHHATH BHOIp HA TeThMaHa 1 HAKPECIIOBAB OCHOBHI HAITPSIMHU
JisUIbHOCTI MAaliOyTHBOTO ypsify. YIIPaBIIiHHS KPaeM MOKIIAaI0Cs Ha [IPH-
3HauyBaHy reTbMaHoM Pany minictpis. LlenTpanbna Pana, gk 1 Bci 3eMenb-
Hi KOMITETH, po3IycKaiacs. Yci MIHICTPH 1 iX TOBapHIIIi 3BITHHSIIHC.

I'eTpMman 3arneBHsB, 0 HAHOIMKIMM YacoM Oyae BUAaHUH 3aKOH PO
nopsiiok BuOopiB 70 Ceiimy Ykpainu, a 1o I[bOro Yacy BiH Oye CTOSTH Ha
CTOPOXI MOPSAKY 1 3aKOHHOCTI B YKpaiHCBHKiH nepkasi. «I'pamora» mo-
BepTaja MpaBo MPHUBATHOI BIACHOCTI SIK OCHOBY KYJIBTYPH 1 LMBLIi3aLii,
a BC1 pO3MOPS/KCHHS KOJIUIIHBOTO YPSAY, IO 1€ TIPaBo 00OMEXyBaH,
ckacoByBasiucs. byna noBepHeHa cBo0OOa MpoAaBaTH 1 KyIyBaTH 3€MIIIO.

V «3akoHax» BU3HaUasIach KOHCTPYKIIisl BIACHUX CTPYKTYP YKpaiHChKOT
nepkaBu. Bike 3 Ha3BU JIOKyMEHTA BHJTHO, 1110 BiH MaB THMYACOBUI Xapak-
Tep, A0 CKIMKaHHS YKpaiHcbkoro Ceilmy, sSIKMii MaB CTaTH MapiaMEHTOM
VYkpaiHCbKOi Jiep’KaBU 3 yCTAHOBUMMH MTOBHOBa)XCHHsIMU. UinbHE Micie
B JIOKyMEHTI ITOCi/1aB pO3/ILJI ITPO TIOBHOBAKCHHA TeThMaHa. Y HbOMY T'OBO-
PHIIOCH, 1110 BCSI IOBHOTA 3aKOHOZAABUOI BIIaN y JIepKaBi Hajexaa reTh-
MaHy, 1 0e3 HOro 3aTBep/HKECHHS KOJIHUI 3aKOH He HaOUpaB YMHHOCTI. Bin
MIpU3HAYaB MpeM’epa, KN CKIagaB KaOiHEeT 1 MpeacTaBIsIB HOTO Ha 3a-
TBEpPKEHHA rerbMana. OcTaHHIM MaB IPaBO BiNPaBUTH Yy BiJCTAaBKYy Ka-
OIHET y MOBHOMY HOTO CKJIaJli, PIBHO SIK 1 3BUIHUTH 3 MOCAH OYJIb-SKOTO
ypsimoBILd. ['eTbMan OyB KepiBHUKOM YCiX 3aKOPIOHHUX 3HOCHH YKPAiHCHKO1
neprkaBu 1 BepxoBHHM Bo€B0I010. BiH MaB npaBo orosonryBaru 00iacTi Ha
BiliICBKOBOMY, 0CaTHOMY 200 BHKIIIOUHOMY TTOJIOKEHHI, X04a 3MICT [IUX I0-
HATb HE PO3KPUBABCSL.

Taki MOBHOBa)KEHHS T€ThbMaHa CBiI4aTh, 0 TBOPLI YKpaiHCHKOI Aep-
KaBH 0a4MIIH HOTO CHIIBHUM, HaBiTh aBTOPUTAPHUM KEPIBHHKOM.

Omnintoroun GopMy MpaBIiHHA YKPAiHCHKOI JepKaBH, 3BaYKAIOYH Ha
LIMPOKi TOBHOBA)KEHHSI TeThbMaHa, CJIiJl MaTH Ha yBa3i, [o-nepiie, o mpe-

36



Maeno CkoponadcbKuli 8 yKpaiHCbKOMy 0ep>XagomeopeHHi... B. Pym’sHyes

tensii rerbmana I1. Cxopomnaacekoro Ha Maibke HeOOMeXEHY Baay He
MOTJIM TIPUXOBATH TOTO (akTy, 10 peanbHa Biajga B YKpaiHi Hajexala
HiMIsM, a He ykpainmsum [11, c. 311]. [lo-apyre, B 3aKOHOABYMX aKTaX
reThbMaHChKO1 00M He 0YyJ10 ’KOJHOTO HATSIKy Ha MPOTOJIOIIEHHST YKpaiHu
MOHapXi€lo, a, HABIIAKH, ITiIKPECITIOBATIOCH, 0 YCTPil YKpaiHCHKOI aep-
JKaBU MaB BU3HAYUTH MaiOyTHIiN Ceiim. «[eTbMaH He qyMae cTaTtu caMo-
JepKLieM, — roBopuiiocs y 3asiBi Panu minicTpiB pig 10 TpaBHs, — Ha3Ba
reThMaH — II€ BTUICHHS B iICTOPUYHIN HaIllOHATHHO-YKPATHCHKIH i7el He-
3aJIe’KHOI 1 BUtbHOT YKpainuy» [3, ¢. 94]. CxwibHICTb TBOPLIB YKpaiHCHKOT
JIeprKaBH JI0 OHOOCIOHOT, aBTOpUTApHOT (POPMH MPABIIHHS [0 IEBHOT MipH
Oyra BUTIpaBIaHa, OCKUTBKH MMapilaMeHTChbKa peciyoiika [lenrpansaoi Paan
B THUX EKCTPEMaJIbHUX yMOBaX IOKa3aja CBOIO HECHPOMOXKHICTb. Tomy
[eTbMaHaT MOKHA PO3MIISLIATH SIK KPOK HA LUISAXY A0 OLTbII e()EeKTHBHOT
MOJIeJIi OpraHi3allii BjJajau B KOHKPETHUX ICTOPUYHHX yMoBax. Ilo-Tpere,
BCTAaHOBUTH MOHAPXi4HUH J1aj B KpaiHi, Jie IOWHO BinOyIacs peBOIOLIs
IIPOTH HBOTO, He OyI10 >x0AHOT Haii [10, ¢. 242].

3Ha4yHy yBary «3aKkoHM» MPUAUISIIA TIpaBaM, cBoOOIaM i 000B’ sI3KkaM
3HAYHOIO MIpOFO OYJIO JIMIIIE 3asBOIO PO HAMIPH.

BinmnosinHo 1o «3akoHiB» ypsin — Pama MiHiCTpiB — MaB 00’ €JHYBaTH
MPaLio «OKPEMHX BiZIOMCTB 3a MPEAMETaMH K 3aKOHOJIABCTBA, TAK 1 BUILIO-
TO Iep>KaBHOTO YIPABIIHH:». Y CBOIN AISUTBHOCTI YWICHN ypsaay Oyiau Bij-
MOBiTaNIbHI TIepel TeThMaHOM.

Tak BU3HAUAB KOMIETCHIIIFO 1 HAMPSM JMisUIbHOCTI ypsly 3aKOH, a Ha
npakTuii Paga MiHICTpiB TepeTBOpHUIIach Ha apeHy MOJITHIHOI 60POTHOH,
sIKa TOUMJIACS 38 OCOOMCTHH CKIIaJ ypsdy.

[Nepmm nipem’epoM TeTbMaHCHKOTO ypsiay OyB npu3HadeHuit M. Yeru-
MoBHY. MOro HaMaraHmHs 3ay<HTH 10 CIIBIPAL yKPaTHCHKUX COLIaTicTiB
He Maru ycmixy. [IpoBi ykpalHChKUX COIIaTiCTUYHHX MapTiid BiAMOBUBCS
B3SITH y4acTh 1 B poOOTi ypsiay mij roinoByBanHsM M. Bacunenka. I nuie
TpeThoMy mpeM’epoBi @. JluzoryOy Ha mogarky TpaBHs 1918 p. Bmamocs
chopmyBaru KaOiHeT, ane 6e3 y4acTi yKpaiHChKUX COLIaiCTiB.

Ckunan Paju MiHICTpIB CBiAUUTH, 1110 TeThMaH [1. Ckoponajachkuii Ha-
MaraBcs BBECTH JI0 MiHICTEPCTB CIpaBkHiX (paxiBIIiB, yKpalHCHKUX MaTPIOTIB,
MPE/ICTaBHUKIB HalliOHAILHUX MEHIIHH, FTOJIOBHUM KPUTEpieM 1000py yps-
JIOBIIIB Oy X mpodecioHami3M i FOTOBHICTh CITY>KUTH YKpaiHi [0, c. 134].

Hamnpy>xeHicTb y BiTHOCHHAX MiX TeThMaHCHKHM YPSZIOM 1 COITialicTH-
HUMU TIapTisIMU y’Ke yCKiIaHioBaia 00cTaHoBKy B Ykpaini. Lle no0Ope po-
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3YMUTH HiMIIi, siKi cxusitd [1. CKkopomaicbKoro [0 BKITFOUSHHS B YPSIIT ITPE/I-
CTaBHUKIB COLiaTiCTHYHMX mapTiil. [licns 3ycTpidi 3 mpeacTaBHUKAMH OTO-
3untii B. Buaanuenkom, A. HikoBceknm i @. [lBeniem 24 sxoBtHs 1918 p. 1m0
cknaay Pagy MiHICTpIB yBIHIILIIO I’ AITh MIHICTPIB B ono3uii. AJie 1 Mipa
HE 3HsU1a CYTIePEIHOCTEH, 60 BOHH MOJISITAIIN 3HAYHO ITIHOIIE — Y TIOAAJIBIII i
JI0MTi YKpaiHChKOT JeprKaBHOCTI: caMOCTiiHOT abo k y demeparii 3 Pociero.
Ha sxainp, ykpaiHii pi3HUX MONITHYHMAX OPIEHTALIN HE 3MOINIM 3HAWTH PO3-
pamu, 00’ eqHATHCS B IM 'S iHTEpeCiB YKPaiHCHKOI IeprKaBH, MOCTYIIUTUCH
CBOIMU MapTIHHUMU MPOrpaMaMu i 0COOUCTHMH BiIHOCHHAMH.

[Tin BITMBOM 30BHIIIHIX YMHHUKIB, a came niepeMoru AHranTtu y [lep-
I1i# CBITOBIH BiifHI, YKpaiHa Oyira 3MyIIIeHa ITyKaTH 1HIIAX OUIIXIB 1 TapT-
HepiB y cmpasi 30epexeHHs BiacHoi aepxaBHOcTi. HoBa opieHTamis Ha
AHTaHTy, 3BMuaiiHo, npuBoauia [1. Ckoponaacskoro 10 AyMKu mpo deze-
parttito 3 Pociero. Lle#t kypc i 3HAWIIOB BIIOWUTTS Y TeThbMAHCHKIH rpaMoTi
Bin 14 nuctonana 1918 p., sikoto mporonomyBanacs deaepauis Ykpainu
3 MallOyTHBOIO HEOUIBIIOBUIILKOKO Pociero. Toro sk iHs reTbMaH JOpyUYUB
ckiactu HoBui ypan C. ['epOento, sikuit OyB TOTOBUI BUKOPUCTATH YKpaiHy
stk 0a3y JUTsl BIIPOKEHHSI «EIMHOT Ta HEMOALTBLHO» Pocii.

Ha po30ynoBi YkpaiHChKOT JIep:KaBH BEIMKOK MIpOI0 TIO3HAYHIIACH
reoroiTHYHA cuTyaLis Toro yacy. OrpumaBun y cnaguuny Bix LlenTpans-
Hoi Paau minny 3B’s13Ky 4yepes bpecrchkuil joroBip i3 aepkaBamu LleH-
TpaiapHOTO OJI0KY, TIepeayciM HiMmeaunHoo Ta ABCTPO- YTOPIIUHOIO, TETh-
MaHCbKa JIeprKaBa IOTpanuia B ONO3ULIIO 10 Aep)kaB AHTAHTH, a IX mepe-
Mora y [lepuriii cBiTOBIH BilfHI TpU3BeNa A0 BU3HAHHS HUMH JIUIIE «€TAHOT
1 HemomimpHO» Pocii. Auris 1 @panIlis He BU3HABAIN YKPATHCHKOI Jep-
YKaBHOT HE3aJIS)KHOCTI 1 HETaTUBHO CTAaBMJIUCH J10 HEMOCIIOBHOCTI YKpa-
THCHKUX JTiJIepiB Y BUOOPI 30BHINIHBONONITHYHOT Opi€HTaLli.

I HaBITH 32 TAaKWX YMOB reThbMaHCHKHN YPSIIT HAJIArOINUB J0OPi CTOCYH-
KM 3 ypsAAaMu JepikaB, sKi NOCTaIM Ha TepUTOpil KomumHboi Pocilichkol
imnepii: @inmnsHaicto, Jlutsoro, I'py3iero. Benucs neperoBopu 3 HelTpaib-
HuMH nepskaBamu — [1IBefinapieto, Jlanieto, Icmanieto, I1IBertiero, ['omman-
nieto, Hopgerieto, Itamiero, Ilepcieto. Ykpaincbka nepxasa Oyia BU3HaHA
30 nepxaBamu, B KueBi po3ramoByBaiucsi OCTiHHI peICTaBHUIITBA
10 mepxaB, cama YkpaiHa Mayia JUIUIOMaTHdHi Micii B 23 kpaiHax.

Oxpeme Micle HaJeKHUTh AUTUIOMAaTHIHUM BITHOCHHAM I'€ThbMaHCHKOTO
ypsiay 3 ypsoM pansHebkoi Pocii, sika BiamoBiaHo 10 bpecTcbkoro moro-
BOpY 3000B’s13aHa Oyna ykiacTéd Mup 3 Ykpainoro. Ilig yac meperoBopis
00TOBOPIOBAJIMCS MUTAHHS IPUITUHEHHS BOEHHUX Ail, (hiHAHCIB, TPaHCIIOP-
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Ty, IOIITOBUX 3HOCHH, OOMIHY IMOJOHEHHMH, EKOHOMIUYHUX 1 KYJIBTYpPHHUX
cTOCyHKIB. TyT reTbMaHCHKUH ypsii MaB JIesiKi yCIixu — OyJI0 YKJIaJeHO
repemMup’ s, CTBOPEHi yKpaiHChKI reHepalibHI KOHCYIIbcTBa Yy MOCKBI Ta
[etporpani, KOHCYIBCTBa B iHIIUX BeqWKuX MicTax Pocii. [ipmmmu Oynn
CIIpaBH y BU3HAUCHHI KOPJOHIB.

AJe OG1TbILIOBUKH He MOCTiIain JoMoBUTHESA 3 ypsaaom I1. Ckoponan-
CBKOTO, TOMY LIO MPEJCTAaBHUKH OMO3HIIii, TOTYIOUM MMOBCTAHHS MPOTH
reThbMaHa, IIyKajdHW iX momoMoru. HampukiHIli JiTa OiNbIIOBUKHU
3000B’A3aJMCsl BU3HATH TOH J1aJl, SKUI Oyae BCTAHOBJICHO HOBOIO YKpaiH-
CBHKOIO BJIAJI00, 1 HE BTpYyYaTUCs y BHYTpIlIHI cipaBu YKpainu. 3i cBOTo
00Ky omo3uIlis, 3ranye B. Buaandaenko, 00i1suTa Jrerari3arito KOMyHICTHY-
Hoi nmaptii B Ykpaini [1, u. III, c. 158].

Benuke 3HaueHHs B CIIpaBi peastizallii 3aBliaHb, SIKi CTOSUIH Mepe]] YKpa-
THCBKOIO IEpKaBOIO, MajJ0 HOPMAaTUBHO-IIPAaBOBE PETY/IIOBAaHH. 3a Jac ic-
HyBaHH: reTbMaHary OyJ0 npuiHATO Ou3bko 500 HOpMAaTHBHO-TTPABOBUX
akTiB [7, T. 1, ¢. 384], 3aBusku sikuM Oyiia ctadiyli3oBaHa eKOHOMIKA 1 (i-
HaHCOBa CHUCTEMa, 3aKJIaJIeH] TPaBOBi IMABAJIMHA ACpPKaBH: chopMoBaHa
cucTeMa CyI0YMHCTBA, CTBOPEHA PEryisipHa yKpaiHChbKa apMisi, BU3HAUCHI
MPaBOBI OCHOBHU IPOMAJISTHCTBA TOLIO.

Bennuesne 3Ha4eHHS B JisUTBHOCTI TETBMAHCBHKOTO ypsiy Majlo 3eMellb-
He nuTaHHA. CKacyBaBIIM 3eMelIbHE 3aKkoHOAaBcTBO LlenTpanbhoi Panwy,
reteMad [1. CxkoporaachbKuil B3SBCS 32 MIATOTOBKY HOBOTO 3€MEJIHHOTO
3aKOHY, 3aCHYBaBIITH JIJISl IILOTO TYOEPHCHKI Ta TIOBITOBI 3€MEINIbHI KOMICil,
a sronoM — Buny 3emenbHy Komicito. Ha mowatky nmucromnana OyB 3aTBep-
JOKEHUH TIPOEKT 3eMeNbHOi pehopMu, OCHOBOIO K01 Oysia BUMOTa po Te,
110 BCi BEJIMKi 3eMeTbHI MAETKH Mk OyTH IIPUMYCOBO BUKYTLISHI JepxKa-
BOIO 32 JIONIOMOTO0I0 JlepKaBHOTO 3eMeNbHOro 0aHKy i pO3MOAIIEHI MiXK
CeJsTHaMU He OibINe K 1Mo 25 mecsTHH B OnHI pyku. [ocmomapcersa, ski
MaJId KyJIbTypHE 3HaueHHs, Moriin MaTi 200 AecATHH 3eMIIi.

VYTiM 11e Oy TPOEKTH, KUTTSI IPSIMYBaJIo cBOIM HuisixoM. 10 BepecHs
1918 p. HIMII mAMTHACATH 3 TETHPMAHCHKAM YPSIOM €KOHOMIYHY YTOMY, 3a
SIKOIO MaJIM BUBE3TH 3 YKpaiHu 75 MIIH ITyiB XJ1i0a, HEOOMeKeHY KiJIbKICTh
Horo HaciHHs, BENHKY poraty XymoOy (11 mitH myniB >KUBOi Baru), 2 MITH
ITyiB M’ sICHUX KOHCEpBiB, 300 THC. TOIIB OBEIb, 2 MITH TOMAITHBOI TITHIII,
460 Tuc. myxniB cana, Macna, cUpy, 37,5 MIIH IyAiB 3aJ7i3HOI pyau, 3 MIIH
myziB MapranieBoi pyau [4, kH. 2, c. 158].

Buxonanss miel yromu Himi i rerbMa [1. Cropornaackkuii moB’si3yBanu
3 BIJHOBJICHHSIM B YKpaiHi IpuBaTHOTO 3eMiieBoNoAiHH. [lepmunii kpok
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y IbOMY Hanpsimi OyB 3poOneHuil y Hakasi genbamapiuaia EiixropHa mpo
BeCHSHY ciBOy. A 27 TpaBHS BHHIIOB 3aKOH YKPAiHCHKOI JE€pKaBU MPO
paBo Ha Bpoxail 1918 p., sikuii BU3HAYAB, 110 BPOXKal 3 O3UMHHU HAJICKUTh
BJIACHUKaM 3eMJli a00 opeHaapsM, 3 IPOBHHU — BCIM, XTO 3aciBaB 3eMIIIO,
ajie BOHM MYCHJIH BiJIIIKO/TyBaTH BIACHUKAM BUTPATH Ha 00pOOKy il yTpu-
MaHHS 3€MJIi, BilJaBaTH iM TPETUHY CEPEAHbOPIYHOI OPEHIHOT MIaTH
y niHax 1913—-1917 pp. Ta crutaduyBaty Jep>kaBHi TOJATKH.

Ha moment xamB 1918 p. OyB Buganmii « TumMuacoBuit 3akoH Tpo 3a-
xonu 00poTHOU 3 PO3PYXO0I0 CITBCHKOTO TOCHOAAPCTBAY, 3TIAHO 3 SIKUM
BJIACHUKAM 3eMJIi Ha/1aBaJIOCs MPABO TIiJl Yac )KHUB BUKOPUCTOBYBATH IIPH-
MYCOBY TIpaIfio. 3a yXWUJICHHS BiJl TIpaIli CeJTHAM 3arpOKyBaIl BETUKHII
rpowmoBuii wrpad i HaBiTH TIOPEMHE yB’ I3HEHHS.

L1006 oneprkaru X110 1 BUKOHATH CBOi 3000B’sI3aHHS MIEPE]] HIMIISIMH,
TeTbMAaHCHKUHN Ypsia MpuiHAB 3aKkoH «IIpo mepemauy ximiba Bpoxkaro 1918 p.
y BJIACHICTh YKpaiHCHKOi AepkaBu». Hum 3ampoBamKyBaiacs aepskaBHa
MOHOTIOJIiSl Ha XJIi0, TBEp/Ii 3aKyIiBENIbHI LIIHU; BECh YPOXKaii, 38 BUHSITKOM
BU3HA4YEHOI HOPMOIO KIIBKOCTI [UIs BIIaCHOTO Xap4yyBaHHS I TOCIOAAPCHKUX
notTped, BAPOOHUK MaB 371aTH JI0 XJIIOHOTO OI0pO. Y THX, XTO YXHIISIBCS Bijl
31a4i, XJ1i0 MOIJIM PEKBi3yBaTH.

Yce 11e BUKIIMKAJIO TIPOTECT 13 OOKY CesHCTBa, sIKuii Ha0yBaB (popMu
MTOBCTaHb, 1110 PO3MOYAIIUCS III¢ B TpaBHi-uepBHi 1918 p.

I'erbmanom I1. Ckoponasicbkum 6arato 0yiio 3po0JIeHo Uil CTBOPEHHS
e(heKTUBHOI CICTEMH CyTOUYNHCTBA. 3aKOHOM Bij 2 uepBHs 1918 p. BiH Bix-
HOBHMB MHUPOBY IocTHLi0. CHcTeMa 3arajbHUX CydiB B YKpaiHi BUOYJOBY-
BaJIacs BiMOBIIHO A0 3aKOHIB Bif 8 yurmas 1918 p., 3rigHO 3 MPUHITUTIAMEI
CYZIOyCTPO¥O 32 CyHoBOI0 peopmoro 1864 p.: OKpyKHi CyaH, CyA0Bi nana-
TH, anessiiiai cyau, Jlep:xaBHuii ceHar.

3arBepmxennii retbManoM 11. Cxopomancbkum 2 nummas 1918 p. 3akoH
PO YKpaiHChKE TPOMaIsTHCTBO OyB IOPHINYHO Maiike Oe30ranHuM, 00 He
TsOKIB 710 skoaHuX (anToMiB [8, ¢. 102]. 3rigHo 3 HUM yKpaTHChKE TpoMa-
JSIHCTBO HA1aBaJIOCh 3@ MICLIEM HapOIKEHHS UM IPOKUBAHHS HA TEPUTOPIT
Vkpainu. ['eTbMaH BigIMOBHUBCS BiJ PO3NOIiTY MOJTIETHIYHOTO HACEICHHS
VYkpaiHu 3a 03HAKOIO HAIlOHAJIBHOCTI. BiH 4iTkO BU3HAYMB KypC Ha 1MO0Y-
JIOBY TPOMAITHCHKOTO CYCITIIBCTBA, 1€ CTHIYHE TTOXOMKEHHS 0CO0HU OyITo
MIPHUBATHOIO CHPABOIO.

He menin nikaBum € 3akoH Bix 1 cepras 1918 p. «IIpo BepxoBHE yIipaB-
JIHHS JepKaBoio Ha BUMAIOK CMEPTI, TSHKKOT XBOPOOH 1 mepeOyBaHHS 1mo3a
MeXaMU JEpiKaBU SICHOBEJIbMOXKHOTO ITaHa reThbMaHa Beiel Ykpainuy» [2],
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SIKMI CTBOPIOBAB MIJCTaBH JUIs JIETITUMHOI Ilepeniadi BiIaau B JepiKaBi Ta
BHM3HA4aB 11 mporenypy. Y 3a3Ha4eHUX BUIAJKaX B YKpaiHi yTBOPIOBABCS
TpiyMBipar — KOJIETis BEPXOBHUX MPABHUTEIIB, OJTHOTO 3 SIKUX 3a37aJIeTi b
MpU3HAYaB reTbMaH, Ipyroro — ooupas Jlep:kaBHul ceHAT, a TPEThOro —
Pana minicTpis.

Benuke ycknagHeHHs y po30ynoBy YKpaiHCBhKOI AepKaBH BHOCUB Opak
BiacHoro Bilicbka. ['erbman [1. CkoponaJcbkuil CPpUAHSAB IPOEKT, PO3-
poOitenwnii e LlenTpamsHOto Pamoro, mpo dpopmyBaHHs 8 KOpITyCiB, 4 KIHHUX
IUBI3iH 1 mouaB Horo peamizoByBatu. 24 munHs 1918 p. Paxa minicTpis
yXBaJIlJIa 3aKOH MPO 3arajbHUI BiiICEKOBHI 000B’A30K Ta 3aTBEpAMIIA ITaH
MoOumi3artii. 3a JiTo Oy yXBaJIeHI 3aKOHHU TIPO OpraHi3arliio BiHCHKOBOTO
CYIOYMHCTBA, BIHCHKOBO-CaHiTapHOI CiIyOu Ta nocrauanus. Manu OyTu
30praHi3oBaHi BiliCbKOBa akaJieMis, 4 KaJICTChKI IIKOJIU, 2 BIHCHKOBI LIKOJIN
CTapITUH IJIs TMIXOTH Ta MO ONHIM M1 KIHHOTH, apTHIepii Ta TeXHIIHOT
ciyx0u [5, 4. 2, c. 425-426].

Mobimizarrist Maa posnodarucst y ®oBtHi 1918 p., Tofi 10 Bilickka Manu
mpusBaru 85000 9o, a B 6epesni 1919 p. — me 79000. Ane mo cripaBu
MOO1Ti3alii reThbMaHChKHUH YPS TIIXOAMB Iy’Ke 00EpPEkKHO, OCKITIBKH Oy
cepiio3Hi moOOKOBaHHS, 110 3arajbHa MOOILTI3aIlsl MOXE MPUBHECTH JI0
apMii 301TBIIIOBUYEH] eJIeMEHTH. 3 1HIIIOTO OOKY, CIIPaBy TaJIbMyBaJli BHIITL
BiliCHKOBI HaYaJIbHUKH, 3[I€OUTBIIE POCISHY, a TAKOXK HIMEIbKE BiiCHKOBE
KOMaH/TyBaHHsI, K€ 3aIIeBHSUIO TeThbMaHa, 10 JJIS 3aXUCTY YKpaiHH IOCUTh
HIMEIBPKUX BICBK. YTIM CIpaBa IoJisArajia B TOMY, 110 Hi THM, Hi iHIIAM
CUJIbHA yKpaiHChbKa apMist He Oyiia moTpiOHa.

Pozymitoun 11e, I1. Croponaacekuii nirykaB o0xiaHi nuisixy. Bmitky 1918 p.
BiH J1aB Haka3 BilicbkoBoMy MiHicTpy O. Porosi BKuTH 3aX0/1iB /15l IOHOB-
JICHHSI OpraHi3allii Ko3aITBa SIK OKpEMOTO CTaHy HaceJIeHHS 1 YaCTHHH apMii.
Ko3zarntso sik ctan icHyBano B YUepHiriBchkiid Ta [lonTaBebKiit ryOepHIsIX 10
peBomtortii 1917 p., Ko HOTO0 3piBHSIIN 3 YCIM HaCEICHHSIM.

16 sxoBTHs 1918 p. rerpman I1. Croponiaqcbkuii CBOIM yHiIBEpCAJIOM BijI-
HOBHB KO3aIITBO B IUX JBOX T'yOepHisx Ta Ha CroboxaHmuHi. Jlo Ko3akiB
HaJIe)KaJI HALIaKH KO3aKiB, aJle MOIJIM BCTYIIATH JI0 LIbOTO CTaHy i HeKo3a-
ku. Ko3aku koxHOT TryOepHii cKkiafain Killl Ha 4OJIi 3 KOIIOBUM OTaMaHOM,
SIKUH TIAITOPSIKOBYBABCS TEThMaHy. ¥ KOKHOMY KOIIIi OYyIT0 KiJTbKa TOJIKIB.
Ha yoni ko3aursa crosiia Bennka ko3arpka paja, ToJI0BOIO SIKOi OyB reTbMaH.

[Monosnennsim ko3anTBa [1. Ckoporasckkuil XOTiB JOCATTH JIBI METH:
CTBOPHUTH 3aMOXHY, CEPEIHbO3EMEINbHY, 13 CHIIBHUMHU 1CTOPUYHUMHU TPai-
LisIMH BEPCTBY, a 3 IPYroro — MaTH HaliliHe, He3icoBaHe OLTbIIOBULIBKOIO
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aritaiiero Biliceko. KpiM TOro, MOHOBIIOFOYU KO3alTBO, FEThMaH CITOJi-
BaBCs BTATTU B OpOITy YKpaTHCHKOI JiepyKaBH 1HII Ko3albKi 3eMii — Ky-
Oanb, JloHeuunny.

Axe Oynu rany3i, 10 SIKUX HiMIIl Oynu Oali1y>KUMH, 1 TYT FeThbMaHChKHH
ypsia posiBUB cebe. 3HauHUMU Oyl TOCATHEHHS B Taiy3i ocBith. IIpo-
TsiroM Jstita 1918 p. Oyno Bigkputo 54 ykpalHChKi riMHAa3ii, a HAPUKIHII
PoKy ix Oyno B Ykpaini 6nuzsko 150.

6 xoBTHI 1918 p. ypouncro Bigkputo y Kuesi nepmmii [epxaBuuii
VYkpaiHCbKHUIl yHIBepCHUTET, a 22 KOBTHA — JAPYTHi YKpaiHChKUH yHiBep-
cuter y Kam’sinerb-Ilominbcbkomy.

3a reTbMaHCEKY 100y Oyi10 3acHOBaHO Jlep kaBHUM yKpaiHCHKUI apXiB,
HauionanbHy ranepero MucTenTBa, YKpaiHCbKUH iCTOpHYHKEN My3el, Ykpa-
THCBKY HalioHalbHY 0i0i0TeKy, YKpaiHChKUI TeaTp IpaMu Ta OIepH.

[Tomixk HAyKOBUMH 3aKJIaJaM{ YUTHbHE MicIe HallekKaao YKpaiHChKil
akazieMil HayK, ypOUHMCTe BiIKPUTTS sIKOi BimOynocs 24 nuctonana 1918 p.
[NepmmmM 1i npe3uneHToM cras npodecop B. BepHancekuii.

Ckiagaot0 Oyina mpobiema moOyI0BH CUCTEMH MiCIIEBOTO YITPaBIIiHHS
VYkpaincekoi aep:xasu. TorouacHa curtyanist 3MyuryBaia rerbMana I1. Cko-
POTaICKKOTO TIPU PO30Y/IOBI JIEPKABHOTO arapary Ha MICISX 3BepPTaTHCh
JI0 POCIHICHKOT TOPEBOMIOIIHOT MOJIENI 1 CTUpaTHCs Ha cTapi KBauti(hikoBa-
Hi KaJIpH yTIpaBJIiHLIB.

VYTiM Takuii miaxig MaB i 38opoTHui 0ik. [TocT TyOepHCHKHX Ta MOBI-
TOBUX CTapOCT MOCUIN MEPEeBaYKHO MiCIIEBl MOMIIIUKH, 3€MChKi Jisdi Ta
KoiumHi cygai. HoBi agMinicTpaTopu, Xo4 i Oyfu JOCBITYEHUMH YIIpaB-
JIHISIMH, aJie IePEeBaKHO CTapoi opMalrii, 10 TOTO K 03JI00JICHI BCiMa
roriepeHiMu nofisiMu. BoHU fisinn mo-crapomy, 3a0yBarodu, 110 3MiHUIIH-
sl HE TUTbKM 00CTaBUHH, B SIKUX JOBOAMIOCH MPAIIOBATH, a i 0OMBATEIb-
ChKa TICUX0NIoTis. DaKTUIHO, BIaAy 3400y MTOKPUBIHKCHI PEBOITIOIIEI0
JIOIH, 1 11€ CIIPUHAMAIIOCs OKPEMUMH 3 HUX SIK JIOBFOOYiKYBaHa MOXIIUBICTh
MOKBHUTATHCH 31 CBOTMH KPUBIHUKAMH. 33 TAKUX YMOB 3a0€3IIEUUTH CITIOKiH
1 TIOPSAIOK y JieprkaBi OyI0 HEMOXKITHBO.
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Pymsnues B. [TaBesa Ckoponajackuii B co31aHUN YKPaNHCKO JepKaBbl
(x 140-1€THIO €O THSI POKIECHHS)

B crarbe paccMaTpuUBarOTCsl OCHOBHBIE HAIIPABIEHUS FOCYJapCTBEHHON Aes-
teabHOCTH TeTMaHa 1. Ckoponajackoro, JErHTUMHOCTD CO3/IaHUsl YKPAaUHCKOM
JIeprKaBbl, ee (hopMa, OpraHn3anysi ToCyAapCTBEHHOTO MEXaHN3Ma, MEK/TyHapOTHbIE
CBSI3M.

Knroueswie cnosa: rerman 1. Cropomaackuii, YkpanHckas qepxana, ee Gpop-
Ma, 3aKOHOJIaTeJILCTBO, MEXIyHAPOIHbIE CBA3H.

Rumiantsev V. Pavlo Skoropadskiy in Ukrainian state building (by the
140th anniversary of his birth)

In the article examines the main directions of the state activity of Hetman
Skoropadsky, the legitimacy of creating a Ukrainian state, its form, the organization
of the state mechanism, international relations.

Keywords: Hetman Skoropadsky, Ukrainian state, its form, legislation, inter-
national relations.
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VK 340.132.6 C. Ilozpebnsxk, npodecop HarionanpHoro
yHiBepcurery «fOpuandna akasiemisa Ykpa-
inm imeni IpocmaBa Mypnporo»

IIporanuHam B 3aKOHOJABCTBI
Ta 3acO0M IX MOOTaHHA

CrarTs NpuCBSYeHa BU3HAYEHHIO IIPABOBOI IPUPOIH IIPOTAIUH Y 3aKOHO/AB-
cTBi. 3’sicOBaHa CyTh aHAJIOT1] 3aKOHY, aHAJIOT1] ITpaBa Ta 6e3MoCePeaHbOTO 3aCTO-
CyBaHHS 3araJIbHUX NMPUHIIMIIIB IIpaBa SK 3ac00iB MOAONAaHHS MporaauH. BusHa-
YeHi BUITAIKU, KOJIK TIOJOJIAHHS [IPOTaIMH HE J03BOJISIETHCS.

Knrouoei cnosa: nporanuHa B 3aKOHOABCTBI, OJIONAHHS IIPOTAIMH, aHAJIOTis
3aKOHY, aHAJIOTisl IPpaBa, 3arajbHi MPUHLHUIH [IPaBa.

ITporanuHu B 3aKOHOIABCTBI!, TOOTO MOBHA a00 YaCTKOBA Bi/ICYyTHICTH
3aKOHO/IaBYOi perylaMeHTallii MeBHOI TPYITH CYyCIIIbHUX BiTHOCHH, IO TTO-
TpeOyIOTh TIPAaBOBOTO peryioBaHHs [2, c. 148], TpaauliiiHO BBaKAIOTHCS
OJTHUM 13 HaWTONIMPEHIINUX BUIIB IOPUINIHIX AedeKTiB. BincyTHICTh
HEOOXITHOTO IOPHINYHOIO MpaBuiia HiOKM PO3MHUKAE CUCTEMY IpaBa Ta 3a-
KOHO/IaBCTBA, 3HIKYE 11 y3TOIKEHICTS 1, SIK HACTIJI0K, €()eKTUBHICTb ITPaBO-
BOTO peryiroBaHHsA [3, ¢. 24-25].

[IporaimHa € «He3arIaHOBAHOIO HEMTOBHOTOI0» HOPMAaTHBHO-IIPABOBUX
MPUIHKCIB, HEOOXIAHUX IS BUPIILIEHHS KOHKPETHOTO BUMAAKY. [HIIMMUN
CJIOBaMHU, HIeThCs PO HECTavy ISl BUPIILIEHHS ICHYI0Y0i MPOOIEMHU TaKo-
rO0 HOPMATUBHOTO TMPHITHCY, KU 32 3MICTOM HOTO TEKCTY (HaBiTh MpHU
HaWOUTBII IIMPOKOMY TPAKTYyBaHHI) MiIIATaB OM 3aCTOCYBAHHIO B JTAHOMY
KOHKpeTHOMY BHMAJKy [4, c. 30; 5, c. 197].

Ha BigMiHy BiJ po3uuproganvbro2o miymayents, KON MA MAaEMO CIIpa-
BY 3 00CTaBHHAMH, SIKi 3aKOHOJaBeIb” IIepe0avan, ajie He 3Mil' BUCIIOBHTH
CJIOBaMHU, ITPOTAJIMHA ICHY€E y BUTIAJIKY, KOJIM 3aKOHO/IABEIb B3araii He Iie-
penbauas Taki oocTaBuHK’. ToMy B Hiepiiii cutyarii cy0’eKT 3aCTOCYBaHHS
IpaBa HiOM CTae Ha TOUKY 30Dy, 3 KO 3aKOHOIABEIh JUBUBCS HA 0OCTaBHU-

! Kpim Toro, B opucnpypeHIii sk CMHOHIM IpOTaJyH HepifIko BUKOPUCTOBYETHCS
TepMiH «1axyHa» (Bif maT. Lacuna — 3ar/mmOneHHs, MOPOXKHIHA), AKUIT 3yCTPIYa€EThCA 1Ie
B Codex Theodosianus 438 p. [1, c. 145].

2 SIxuo OyTy HPUXMIBHUKOM Cy6 €eKTUBHUX Teopilt Tiymadenus. IIpu Bubopi
00’€KTUBHMX TEOPIil C/IiJi BECTV MOBY IPO 3aKOH.

? TeopeTMYHO MO>K/IMBMUIL Lile ORMH BapiaHT: epef6adaB, IpOTe BUPIIINB He Bpery-
TTbOBYBATI.
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HU, SIKI MaB Ha yBa3i, a B APYTiil — Ha TOYKY 30Dy, 3 AKOi 3aKOHOAABEIb
MTOAMBHBCS OH, KO MaB Ou ix Ha yBasi' [6, ¢. 752].

Kpim Toro, Bif mporaiiH y 3aKOHOAABCTBI CJIij BiAPI3HATH BiACYTHICTb
MIPUITUCIB OO0 THX CYCIIILHUX BIIHOCHH, SIKI 3HAXOMITHCS 11032 C(heporo
MIPaBOBOT'O PEryIoBaHHs (cghepa non jus). Sk ciaymno 3a3Haqae I [lep-
IICHEBUY, «TYT HEMA€ W MPOTAIUHE — 1€ TPOCTO IOPUIUIHO TOPOKHIN
MIPOCTIp, KU OTOUYE CEpEeIOBHILE IPaBay», y TOH Yac AK y CUTYyallii 3 po-
TaJIMHOIO WIAETHCS MPO BIACYTHICTH y MO3UTHBHOMY TpaBi BiAMOBiAI Ha
MUTaHHS, U0 MOTpeOye IPUANIHOTO PilleHHs [6, c. 743].

Ha namy mymKy, CiTijJi TAaKOK PO3PI3HSTH MPOTAIMHU B 3aKOHOJABCTBI
1 IpOTaJTMHH B MTpaBi. SIKIIO mepii cBiq4aTh PO BiJICYTHICTh 3aKOHOAAaBYO1
periamMeHTaii NeBHUX BiJIHOCHH, TO JPYTi — IPO BiJICYTHICTH periaMeH-
Tallii He JIUIIe B 3aKOHOAABCTBI, a i y IHIINX JDKeperax mpasa (IpaBoOBUX
3BUYAsIX, CYJOBHX MPEIEICHTaX, HOPMATHUBHO-IIPABOBHX JOrOBOpax Ta iH.)?.
[Ipote, ypaxoBytour cydyacHUH CTaH CUCTEMH JKEpes yKpaiHCHKOTO MTpaBa
Ta MUTOMY Bary B Hill 3aKOHOIaBCTBA, MOXHA 3pOOUTH MPUITYILEHHS, 110
B TIIEPEBAXKHIM OUTHIIIOCT] BUTIAIKIB BUSBIICHHS IPOTAIMHHU B 3aKOHOABCTBI
O3HaYaTUMeE OIHOYACHO KOHCTATaIlilo i MPOTaIiHU y MpaBi.

[cHy1I0TD pisHi 6udu npocarun y 3ak0OHO0A8CMEI: 3aJSKHO BiJl 4acy iX
BUHUKHEHHS BUJIISAIOTH nepeicHi npozanutu, ToOTO Ti, Kl iICHYIOTh Ha
MOMEHT HaOpaHHS YUHHOCTI HOPMAaTHUBHO-IIPABOBUMH aKTaMH, Ta HACHYN-
HI npo2anuHy — Ti, WO 3’ ABISIOTHCS BHACTIIOK TOAANBIIOTO PO3BUTKY
CYCIIJIBHUX BIAHOCHH, SIKi MAalOTh PETYIIOBATUCS MPABOM; 3aJICKHO Bif
MOYKITUBOCTI TIOIOJIAHHSI ITPOTAJINH TiJT Yac MPaBo3acToCyBaHHS BUALISIOTh
nepebopui i HenepeOOpHi Npo2anuHlL, 3aJIEKHO BiJl TOTO, UM OXOIUTIOETHCS
ICHYBaHHS TPOTAJIMH YMHUCIIOM 3aKOHOMABLS, — HABMUCHI 1l HEHABMUCH]T
npoeanuHy, 3aJeKHO Bijl CTyIEHs BiICYTHOCTI 3aKOHOIABUOI periaMeHTa-
i1 IEBHOI TPy CyCIIBHUX BIIHOCHH — NOGHI a0 4aACTKO8I NPO2ATUHU
[8, c. 135-136].

B acmexTi cnpuiHATTS €BPONEHCHKOTO MPaBOBOTO AOCBiNY HIKaBUM
BUTJISAIAE TIOAIT HA npocaiuHu hopmynio8anis, ki MaroTh MICIIE€ TOI,

! A60 BUPIIIVB ypery/ToBaTiL.

? BogHo4ac B IOPMAMYHII JTiTepaTypi MOXHa 3yCTPIiTH TOYKY 30pY, IO 3aIlepeyye icHy-
BaHHs IPOTaNH y Ipasi. 30KpeMa, CTBEPKYEThCA, 110 OYKBaIbHEe PO3YMiHHA TepMiHa
«IIpOTa/IMHa B IIPaBi» «aBTOMATUYHO 3a1iepedye Oyab-AKy MOXK/IMBICTD OO IIPOTa/INHY
B IIPOITeci IIPaBO3aCTOCYBAHH, TOOTO 3a JOIIOMOTOI0 BHYTPIillIHIX pecypciB caMoro mpasay,
«O3HAYAE BifICYTHICTD Oy/[b-sKOI MOXKIMBOCTI 3aCTOCYBAHHSI aHi aHAJIOTiI 3aKOHY, aHi aHaJIO-
rii mpaBa» [7, . 213]. Ha HaIry ;yMKy, 1ieif BUCHOBOK He BUITIAA€ ePEKOHIVBUM, 0COONNBO
AKILO B3ATY [JO YBary IPONO3ULIIO TUX CAMIX aBTOPIiB PO3YMiTH IiJ] 3aKOHOIaBCTBOM Y KOH-
TeKCTi IIporamnH Bci odiuiiiHo BusHaHi B YkpaiHi mxepera (bopmu) mpasa [7, c. 214].
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KOJIM B JOCJIIBHOMY TEKCTi 3aKOHY BiZICYTHS IIOBHAa perjiaMeHTallis mo-
BEAIHKY B Tidl 9W IHIIIN cHUTyaIii, Ta oyiroyni npozsaiunu, MO MAIOTh
MicIIe TOJi, KOJIA TiTbKN OyKBallbHUHN 3MICT CIIiB, SKUMHU C(OPMYITHOBAHO
Ty Y4 1HIDY HOPMY TpaBa, TOBOPUTH PO HEOOXiAHICTH ii 3acTOCyBaHHS,
OJTHAK OYCBHIHA HECIPABEIINUBICTE, IO MaTUME MiCIle BHACIIIOK ii 3a-
CTOCYBaHHs, BUMarae KOpuryBaHHs 1i€i Hopmu [9, ¢. 95-96]. Ha mamry
IYMKY, YPaxoBYIOUH Cy4acHi MiAXOAH 0 PO3yMiHHS NPaBa, 10 BUPIlIeH-
Hs mpoOsiemu OykBH 1 myxy mpasa [10, ¢. 279, 295-296], ciix morogutu-
csl 3 TUM, 110 B OCTAHHBOMY BUIAJKY (paKTHUHO Ma€ Miclie MporajuHa
B 3aKOHO/JABCTBI: HEMOXJIMBICTh 3aCTOCYBAaHHS SIBHO HE3aJ0BIILHOTO
3aKOHOJABYOTO MPUITICY MA€ Ti cami HACIIIKH, 10 i Oe3mocepenHst Bif-
CYTHICTb BiATIOBIJTHOTO IpaBUjIa B 3aKOHOAABCTBI.

TpaauiiiHO aKTyaIbHO JIJISl FOPUINYHOT HAyKH Ta MPAKTUKH 3aJIHIIa-
€TBCS TIPOOJIEMA NOOONAHHS NPO2ATUH Y 3AKOHOOABCMEI, sTKa TIependadae
BU3HAUYCHHS il Cy0’€KTa MPaBO3aCTOCYBaHHS, 110 YMOKIUBIIOIOTh IIPH-
WHATTS PIllICHHS! B KOHKPETHIH cIipaBi 3a BiICYTHOCTI BIIOBITHOT HOPMHU
IpaBa.

Jlnist mooaHHs MPOTajuH 3a3BU4ail BAKOPHCTOBYIOTh TaKi 3aCO0H, SIK
aHaJIOTis 3aKOHY i aHasoris nmpasa'. BiqMiHHICTH MiXK HUMU BIiepiue Oysia
nposeaena y XVIII ct. kpuminamicrom I'ponmanom [11, c. 341].

B ocHoBI ananorii 3akoHy it aHaOTii IpaBa JeKUTh JI02IUHUL NPULIOM
ananoeii®: inei mpasa, Mo BKE peani3oBaHi B OHOMY MICI 3aKOHY, 3a J10-
TTIOMOTOIO 3aCTOCYBaHHS IPABUJIA PIBHOCTI Y3araJIbHIOIOTHCS 1 TAKUM YHHOM
MIOIIUPIOIOTH c(hepy CBOTO 3aCTOCYBaHHS 1 Ha 1HII BUNIAAKH (cuTyarii) [9,
c. 106]. Io cyTi #ineThbes Mpo BUBEICHHS 3 IEBHOI FOPUAMYHOI HOPMH (HOPM)
O17TbIII 3araTbHOT HOPMU, UM (PaKTHUHUHN CKIIAJ OXOTUTIOE SIK Ti (haKTH, 110
BXK€ BPETYJIbOBaHI, TaK 1 Ti, SIKi 1€ HE BpeTyJIboBaHi nmpasoM [13, c. 166].

I aHasorist 3aKoHy, 1 aHAJIOTIs IpaBa CIIUPAIOTHCS HA CXOHCICTDb, NOJIO-
Hicmo gionocun (IXHBOTO (haKTHIHOTO CKIIAMY), sIKI BPETyIb0BaHI 3aKOHOM

! YpaxoByiounu BiIMiHHICTb MiX IIporajMmHaMyu B 3aKOHOIABCTBI Ta IpOTaJMHAMU
B IIpaBi, MOJKHA NPUITYCTUTH, 110 TIOJ0/IAaHHA TEPHIMX MPOTaNNH 3/[iICHIOETbCA He JINIIe
3aBJIAKM aHAJIOTII 3aKOHY Ta aHAJIOrii ITpaBa, a 11 I/IAXOM 3aCTOCYBaHHA HOPM IIpaBa, 1110
PEryIonTb 1Ii X CYCHi/IbHI BITHOCMHY Ta 3aKpillieHi B iHINX mkepenax npasa. To6To
JifleThCsl He PO IMOLIYK BifMOBIf, AK 3aKOHOAABelb YPEry/IoBaB Ou Iii BITHOCHHI, a SIK Iii
BiJTHOCMHM BPeTy/IbOBaHi iHIIMMU, Hi>K 3aKOHOJABCTBO, JXKepenaMM TIpaBa.

? Anaoria (Big rpern. analogia — BifnmoBifHicTb, CX0XiCTb) — MOAIOHICTD, CXOXKIiCTDH
TIpEIMETIB y AKUXOCh BIACTUBOCTAX, O3HAKaX UM BiTHOCMHAX, IPMYOMY TaKUX IIPEIMETIB,
AKi B IiIOMY € pisHMMM. 3aB/IAKM YMOBUBOJY 3a aHAJIOTIi€I0 JOCATAEThCA 3HAHHSA PO O3Ha-
KJ OJJHOTO IIpefiMeTa Ha OCHOBi 3HAaHHA TOTO, WO Lell IpeMeT Ma€ CXOXICTb 3 IHIIMMM
npegmetamn [12, ¢. 36-37].
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1 5IK1 He BperyJiboBaHi 3akoHOM. CaMe 1ie 1 Aa€ MifcTaBy MicCIIs MOPiBHSHHS
JTAaHUX BIJHOCHH JJISl BUCHOBKY IPO HEOOXITHICTh BUKOPUCTAHHS MPH X
[IpaBOBii pernaMeHTauii 0oJHaKOBOro npasuia. [Hakiie Kaxyuu, yxe Ti
CTLIBHI (3arajbHi JJ1sl aHATOTIYHUX CUTYaIlii) 03HAKK MAIOTh BUIIPABIOBY-
BaTH 3aCTOCYBaHHS MPABOBOTO HACIIAKY, epeaOadeHoro B aHAIOT1uHIN
HOpMi. JlomycTrMicTh BUCHOBKY 32 aHAJIOTIEIO € TUM OLTBIIIOI0, YUM OiTh-
e € B HASBHOCTI CYTTEBUX BJIACTHBOCTEH, SIKi € CIIJIBHUMHU BPETyJIbOBa-
HOMY Ta HEBPEr'yJbOBaHOMY BHUIAKY 1 YUM HECYTTEBIIINMHU € BIACTUBOC-
Ti, B SKHX BOHH PO3pi3HsAt0TECA [ 14, ¢. 129]. KpiM 30BHIIIHKOT OAIOHOCTI,
JUTSI 3ACTOCYBaHHS aHAJIOT1T TAKOX HEOOX1/IHA KOHCTATAILis, 1110 11i BUITaJ (KA
€ MIHHICHO PIBHUMH. SIKIIIO BOHW MArOTh PIBHY OCHOBY iHTEpECIB Ta IliH-
HOCTEH, 5IKa € OCHOBOIO JIJIsI IPABOBOTO PETYJIIOBAHHS, TO HOTPIOHO iX TaKOXK
i piBHO omintoBaTr. CriJibHa OCHOBA LIHHOCTEH € tertium comparationis,
gepe3 sIke poOSIATh BUCHOBOK BiJI TomiOHOTO 110 moaioHoro [14, ¢. 130].

TakuM 4MHOM, 3aCTOCYBAHHSI AaHAJIOTIT € IPOMOMUNOM 3ACTNOCYBANHS
npuHyuny pieHocmi: BUKOPUCTAHHS aHAJOrIi MOOy10BaHO HA YSBJICHHI
PO BHYTPIIIHIO MOCTIJOBHICTh TIpaBa i Ha MPE3yMIIii MOCIiJOBHOCTI
3aKOHOAABL: SIKIIO O BiH mepeadauaB 1eil BUMAgoK, TO BHOPMYBaB OU
HOTO Tak camo, SIK BUPIIIMB YHOPMYBATH CX0XKi 3 HUM I10 CYTi BUITQJIKH —
ubi eadem legis ratio, ibi eadem legis disposition [11, c. 342, 348]. Te,
IO € pIBHUM 200 B CyTTEBOMY € PIBHUM, MYCHTb IOPHIUYHO PiBHO TpaK-
tyBatucs [ 14, c. 129].

Boanowac BU3HAETHCS, 110 A€sIKi PO301KHOCTI y PaKTUIHOMY CKIIaJi
LUMX BiTHOCWH HE MMOBHMHHI BIUIMHYTH Ha CyTHICTh CIIpPaBHU; CyAJAs Mae
(hakTUYIHO 3aKPUTH 04l HA Ti 0OCTABUHU PEaTHHUX CUTYAIlii, sIKi HE € CyT-
TEBUMH AJIs X BUPILICHHS, X04a BOHH, Y CBOIO UEpry, 3HAYHO BiApi3HS-
0ThCs Misk co0oto [9, . 102, 113]. ¥ TakoMy BUNIAKY Ti 00CTaBHHH, 10
BiZIPI3HAIOTH yPETyAbOBAHUN THI BiJl HEBPETYIbOBAHOTO, MAIOTh OYTH
«BUHECEHI 32 TY)KKW» K HE3HAYH1, HECYTTERI; JIUIIIE CIiIbHI O3HAKH T10-
BUHHI OyTW BH3HaAHi SIK HEOOXiJIHI mepeayMOBH JJsi BUHUKHEHHS
30008’ s13aHH:. Lle mpuHITMTIOBa cXeMa BHCHOBKY 3a aHajoriero [9, c. 101].
[Ipu oMy IpaBOMIpHICTH 1 HAAIHHICTH BUCHOBKIB Cy0’€KTa IpaBo3ac-
TOCYBaHHS 3aJIe)KaTUME BiJl TOT0, HACKIJIbKH KOPEKTHOIO BUSIBHIIACS OTIC-
pattist TOpiBHSIHHS 1 Ki came 03HaKH OyJIi BU3HAHI BIAIOBITHO CYTTEBUMU
i HecyTTeBumH [ 1, c. 303].

Boanowac nmeski cuTyaiii MOXKYTh MaTh CYyTTEBI po30iKHOCTI, 11O
YHEMOKJIUBIIIOE 3aCTOCYBaHHs aHajorii. Hampukiam, Taki po30iKHOCTI
ICHYIOTh MK BiJTHOCMHAMHM IIOAO BU3HAHHS CTATyTy HEAIMCHHM i Bif-
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HOCHHAMH II0JJ0 BU3HAHHS MIPaBOUYMHY HexiicHuM. Lle 3ymoBneHo cre-
nrikoro mpaBoOBOTrO XapakTepy craryTy. Sk Bigznagae Bepxosuuii Cyn
VYkpaiHu, cTaTyT He € OAHOCTOPOHHIM IPABOYXHOM, OCKIIBKH 3aTBEPIXKY-
€TbCS (3MIHIOETHCS) 3aralbHUMU 300paMu y4acHUKIB (3aCHOBHHUKIB, aK-
iOHEPiB), AKI HE € Hi Cy0 €KTOM MpaBa, Hi OpraHoOM, KU 3Mi1HCHIOE
MPEeICTaBHULITBO ToBapucTBa. Kpim TOro, BiH HE € I0r0OBOPOM, TOMY 110
3aTBEPIKYETHCS (3MIHIOETHCS) HE 32 JOMOBIICHICTIO BCiX y4acCHUKIB (3a-
CHOBHHKIB, aKI[IOHEPiB) TOBAPUCTBA, a OUIBIIICTIO ¥ 3/4 TOIOCIB aKIlio-
HEpiB YX MPOCTOFO OiTBIIICTIO TOIOCIB YYaCHHUKIB TOBapUCTBA (CTATTi 42,
59 3akoHy PO TOCTOAAPCHKI TOBAPUCTBA). Y 3B’SA3KYy 3 UM IIPH BUPi-
IIEHHI CTOPIB IIOAO0 BU3HAHHS CTATyTy HEAIMCHUM HE 3aCTOCOBYIOTHCS
HOPMH, SIKI perIaMeHTYIOTh HefiiicHicTh npaBounHiB (1. 14 ITocranoBu
Bepxosnoro Cyny Yipainu Big 24 sxoBtHst 2008 p. Ne 13 «IIpo mpakTuky
pO3TIISAY CydaMU KOPTIOPAaTHBHUX cTopiBy [15]).

MOKJIMBICTD 3aCTOCYBaHHSI HOPM 3a aHAJIOTIEIO npsyMo TependadeHa
B OKPEMUX 3aKOHO/IaBUMX akTax (Hanpukian, y Llusinmsaomy, CiMeliHOMY,
HuBinpHOMY TIpoTIeCcyaibHOMY Kojekcax i Komekci aqMiHiCTpaTHBHOTO
cyaourHCTBa). KpiM TOro, MOKJIMBICTD 3aCTOCYBAaHHSI aHAJIOTI MOYXKE Iepet-
Oauarucs B Henpsimiti hopMi — yepes 3a00pOHY BIIMOBH y PO3IVISAL CIIpa-
BH 3 MOTHBIB Heno6HOmU, HESICHOCTI, CYTIePEIITUBOCTI YA 8i0CYMHOCHII
3aKOHO0ABCMBA, IKE PEryIIoe CIipHI BiAHOCHHU (AWB., HAPUKIAM, 4. 7
cT. 4 Tocmomapchbkoro mpoiecyaibHOro Kojgekcy Yikpainu)'. OcobnuBa
(hopmyna, sika Jieraizye JIMIe aHaJoTiio TpaBa, BAKOPUCTaHA B 4. 6 CT. 9
KpuminanpHoro npouecyaabHOro KoJeKCy YKpaiHH: «y BHUIAJKaX, KOJIU
noJjoxxeHHs boro Konexcy ne pecynoioms a00 HEOMHO3HAUYHO PETYINIOIOTH
MUTaHHS KPUMIHAIBHOTO MPOBA/KCHHS, 3aCTOCOBYIOTBCS 3d2AIbHI 3acaou
KPUMIHATILHO20 NPO8addiceHtsl, BU3HAUCH] YaCTUHOIO MEPIIOI0 CTaTTi 7
uporo Kogekcy» [16].

Ha mamry gymKy, aHasioris IiJJKOM BHUIIpaBIaHa TaKOX B 1HIIUX Ta-
Ty3sX MpaBa, UI0 Ja€ HaM IPaBO CTBEPAKYBaTH IPO iCHYBaHHS npe-
3yMRYyii npunycmumocmi aHanoz2ii: TOA0JIaHHS MPOTaJIUHU WIJIAXO0M 3a-
CTOCYBaHHS aHaJIOTii MOXKIIMBO, SIKIIIO HE JOBEIEHO 1CHYBaHHS Helepe-
OOpHOI MpoTanuHu.

' 3BepTaemo yBary Ha Te, IIJ0 3 He3pO3yMi/uX IpU4MH 3aKOHOM YKpainu Bifj 13 TpaBHs
1997 p. «IIpo BHeceHH:A 3MiH O ApOiTpa)KHOTO HPOLECYaTbHOIO KOJEKCY Ykpainm» i3
TekcTy cT. 4 ITIK 6y/10 BUK/IIOUEHO HOPMY IPO 3aCTOCYBAaHHs FOCIONAPCHKUMHU CyLaMU
aHasIorii 3aKOHY Ta aHasorii npasa. IIpoTe, Ha ;ymKky O. bensanesuy, ii Bifcy THICTb He MOXe
OyTH IepenKono0 /I BUKOPYCTAHHSA {HCTUTYTY aHaJIOTil AK iHTe/IeKTyaIbHOI omepariii
B IIpOLieci CyZOBOro MisHAHH: Ta BUHECEHH: pillleHH: 1o crpasi [1, ¢. 308].
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Tak, 3a aHaJNOri€l0 HE MOXKYTh 3aCTOCOBYBATUCS HOPMHU MyOII4HOTO
paBa, 0 CIPSIMOBaHI Ha 0OMedceH s NPad i c80600 epomMadsii 3 METOIO
OXOPOHH I'POMAJICHKOTO MOPSAKY 1 Oe3reku. Lle mosicHIoeThCS TUM, 1110
(byHIaMEHTaTBHUN npuHyun npasosoi euzHayeHocmi HabyBae B JAHOMY
BHITAJIKy 0COOIHMBO BUCOKOI IiHH, TApaHTYIOYH 3aXUCT TMPAaBOBUX OJar iH-
JUBIJIIB BiJI CBaBUIBHOTO Bpy4aHHs JepkaBHoi Bnaau [17, c. 197]. e
BHCHOBOK MOBHICTIO Y3TO/IXKYEThCS 13 OJIOKEHHAMH 4. 1 cT. 19 KoncTury-
mii YKpainu, 3TigHO 3 SKUMHU «IIPABOBHI MOPSAIOK B YKpaiHi IPYHTYETHCS
Ha 3aca/iax, BiIIOBIIHO JI0 SKUX HIXTO HE MOXKe OyTH MPUMYIIIEHUH POOH-
THU T€, 10 HE Mepe10aYeHo 3aKoHOJaBCTBOMY [18].

KiracnayauM mpuKIanoM TyT € 3a00poHa aHanoeii 8 KpUMiHATbHOMY
npasi, YHACIiOK 90T0 CKJIaJH 3JIOYMHIB HE MOXKYTh BCTAHOBITFOBATUCS
JIMIIE MUISIXOM CY/DKCHHS 3@ aHAJIOTIE a00 1HIIOro JOTMOBHEHHS HOPM
mpasa (mpuHum «nulla poena sine lege»). Tak, 3acToCyBaHHS 3aKOHY TIPO
KpUMiHaJbHY BiAIOBIAaJbHICTE 3 aHANOTi€I0 3a00poHeHo 4. 4 cT. 3 Kpu-
MIHAJIBHOTO KOJIeKCY YKpaiHu. Y HemnpsiMiid ¢opmi 3a00poHY aHaNOTii
MicTuTh Takox 4. 1 cT. 7 Kogekcy Ykpainu mpo aaMiHICTpaTHUBHI MpaBo-
MOPYLICHHS.

Jlo pedi, eMHUI BUHITOK 13 IPUHIIUITY «HISIKOTO TIOKapaHHs 0e3 3a-
KOHY» MICTHTHCS B 1. 2 ¢T. 7 KOHBeHIIii Tpo 3aXKCT NpaB JIOIWHU 1 OCHO-
BOTIOJIOKHHUX CBOOOJ, 3TiTHO 3 SIKUM L€ IPUHLHUI «HE € TEePEHIKOI0I0
JUTSL CYIIOBOTO PO3TIISILY, @ TAKOXK JUIsI TOKapaHHs Oylb-sKoi ocoOu 3a
OyIb-sIKy JiF0 U O€3/isUTbHICTD, IKa Ha Yac 11 BUINHEHHS CTAHOBWJIA KpHU-
MiHaJbHE MPaBOMOPYIICHHS BiAMOBIIHO J0 3arajlbHUX MPUHIIMIIIB TpaBa,
BH3HAHUX LMBUITI30BaHUMHE HamistMuy» [19]. Lleit mpunuc OyB BKIIOUEHUN
y KoHBeHIIi10 3 METOIO «JTiKyBaHHS XBOPO0O» aHTHIEMOKPATHIHUX PEXKU-
MiB, IIOKapaHHs «IOCHJIEHOT Aep>KaBoio 3iMo4nHHOCTI» [20, c. 45] 1 €
HaJ3BUYAITHO BAXKJIIMBUM MPHUKIIAIOM 0€3IM0CepeTHHOTO 3aCTOCYBaHHS
MIPUHITUIIIB TIpaBa.

I3 yactunu 2 cr. 19 Koncrutyiii Ykpainu BUILTUBAE 3ad00POHA U3HA-
YeHHs 3a aHano2iclo NONATKOBUX J0 BcTaHOBIeHNX KoHcTHTyMi€Eo Ta 3a-
KOHAMHU NOBHOBAICEHb OP2AHI8 0epICABHOI 81a0U mMa Op2amie Micyesozo
Camosps0yeantsi, ix nocadosux ocio, a TAaKOXK MiJICTaB Ta CIOCO0IB 1X Jii.
VY BCiX ITUX BUTAIKaX BBAKAETKLCS, IO BITHOCHHHU BPETYIIHOBaHI TPABOM,
MpOTe JIUIIe 3 HeraTuBHOTO 00Ky [13, ¢. 163].

Hanpuknan, y n. 3 [Tocranosu Bepxosnoro Cyny Ykpainu Big 24 5x0B-
THS 2008 p. Ne 13 3a3HavaeThcs, 110 HOpMA MYHKTY 4 4aCTHUHU NEPIIOi
crarti 12 I'TIK, sika BCTaHOBITIOE TIOBHOBAXKEHHS FOCIIOIAPCHKOTO CYITy 100
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pO3IIIsiAy NMEeBHOT Kareropii cripas’, B cuity ii iMIIepaTUBHOTO XapaKkTepy He
MiJUIATa€ 3aCTOCYBAHHIO 32 aHAJIOTIEI0 MIO/I0 CIIOPIB, TIOB’ A3aHUX 13 JiSTb-
HICTIO iHIIUX cy0’€KTiB rocrmonaproBanss [15].

Kpim Toro, 3acTocyBaHHS aHAJIOT1] BUKIIIOUAETHCSI, KOJIH 3aKOH C8i00MO
TIOIINPIOE CBOT IPUTTNCH Il Uie HA RPAMO nEPeddaueHi HUM 6UNAOKU, 110
€ OKa30M TOT0, 110 LI MPHUIUC HE Ma€ CUJIH LIOJ0 1HIINX BUMAJKIB (TaKk
3BaHUH «argumentum a contrario» — BUCHOBOK BiJl IPOTHIIEKHOTO) [21,
c. 53]. Lleit apryMeHT o3Havae, M0 BU3HAUYCHHH MPABOBHH HACIIIOK i€
TIJIBKY JUIS Takol 0OCTAaBUHU CIPAaBH, KA YiTKO MiAMAIAE TMiJT IiF0 HOPMHU
npasa. B iHmomy Bunajnky poOUTHCS BHCHOBOK, IIO AJISI TAKOTO BHIAAKY
151 HopMa He fie. Hanpuknaz, Konu npaBoBHi IPUITKC BU3HAYAE, 1110 YOJIO-
BIKM MiCJs AOCSITHEHHSI BU3HAYEHOTO BiKYy MYCSATH BiiOyTH BifiCHKOBY
CITy’K0Y, 3 IbOTO POOJIATH BUCHOBOK, 1110 1€l 00OB’S30K HE JIi€ ISl )KIHOK.
VY nynkri 27 [ToctanoBu BepxoBaoro Cyny Yipainu Bizg 24 sxoBtHs 2008 p.
Ne 13 Takosk 3a3Ha4a€THCS, IO MPOLEAYPa BUXOLY yYaCHUKA 3 TOBAPUCTBA
3 00MeKeHOI0 a00 JOJAaTKOBOKO BIiAOBIIAaNbHICTIO, TOBHOTO 1 KOMAaHINT-
Horo ToBapucTBa (crarti 126, 148 LIK, crarti 54, 71 3akony «lIpo rocrmo-
JapchbKi TOBapHCTBa») HE MOXKE OyTH 3aCTOCOBaHa JI0 aKI[IOHEPHOTO TOBA-
puctsa [15].

Amnanocito 3axony (analogia legis) 3a3Buuaii BH3HA4YarOTh K BUPIIICH-
HSl CIIPaBH (32 HAsIBHOCTI IPOTaJIMHK B 3aKOHOAABCTB1) Ha OCHOBI FOPUINY-
HO1 HOPMH, IO PETYIIOE MOMI0HI («aHaIOTIgHI») CYCIUThHI BITHOCHHHY [22,
c. 179]. Ha mifcTaBi 3acTOCyBaHHS aHAJIOTIi 3aKOHY PO3IIUPIOIOTHCS MEXi
PETYIIOI0UOT0 BILUTMBY HOPMH. YHACIIIIOK [LOTO HOPMa CTa€ TaKOI0, 110 Ma€e
JIBa TIPEIMETH PETYIIIOBAHHS: 1) BUSHAUEHUH 3aKOHOAABIIEM; 2) BUSHAYCHUH
IOPUINYHOIO MPAKTHKOIO 3aCTOCYBaHH HOPMH 32 aHAJIOTIEI0 W y cyOcuai-
apHoMy mopsiAKy [23, c. 417].

Tak, y m. 31 IToctanou BepxoBHoro Cyny Ykpainu Bim 24 >KOBTHS
2008 p. Ne 13 3a3Ha49aeThCS, 110 Y BUTAJIKY IPOIAXKY YUYACHUKOM TOBApPHUCTBA
3 00OMEKEeHOI0 a0 T0JaTKOBOIO BiNOBIAANBHICTIO CBOET YaCTKU 3 MOPY-
LIEHHSIM [1€PEBAKHOT'0 IIpaBa MOKYIKH 1HIINX YYaCHUKIB IPOIIOHY€ETHCS 110
aHaJorii 3acrocoByBartu HOpMy 4. 4 cT. 362 LK, sika 103BoJIsIE CTIIBBIACHU-
KOBI1 IIpe/’sSIBJICHHS TI030BY JI0 CYAY NPO TEepeBelIcHHsI HAa HbOTO MpaB Ta

! Ilepen6adae, 110 TOCIIOKAPCHKUM Cy/iaM HifBiJOMYi CIIpaBH, [0 BUHMKAIOTH i3 KOp-
MOPATUMBHMUX BiJHOCMH y CIIOpaX MiX IOCIIOJAaPChKMM TOBAPUCTBOM Ta JI0r0 Y9aCHUKOM
(3aCHOBHVIKOM, aKI[iOHEPOM), Y TOMY MCIIi YIaCHMKOM, SIKIIT BIOYB, a TAKOX MDK YIaCHH-
KaMmJ (3aCHOBHVIKAaMU, aKIJiOHepaMI) TOCIIOIapChKIX TOBAPUCTB, L0 OB’ A3aHi i3 CTBOpeH-
HAM, [iA/NbHICTIO, YIPAaB/IiHHAM Ta NPUIMHEHHAM Jis/IbHOCTI IIbOrO TOBapUCTBA, KPiM
TPYHOBUX CIIOPiB.
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000B’s3KiB MOKYIIIS PU MOPYIICHHI IpaBa KyMiBIli MEPeBaKHOT YaCTKH
y TpaBi cinbHOI 9acTkoBOi BiacHoCTi. s sk [locTtanoBa mo3Bosnse npu
BUPIIICHHI CIIOPiB, OB’ SI3aHUX 31 CKJIMKAHHSAM Ta IPOBEICHHSIM HAlIA0BOT
paau TOBapHCTBA, 3aCTOCOBYBATH 3a aHAJIOTIEI0 3aKOHY HOPMH OO 3a-
rajgpHUX 300piB ToBapucTsa (11. 39), a IpU CKIIMKaHHI Ta BUSHAYCHHI KBO-
PyMy B 3acilaHHI KOJIETiaJlbHOTO BUKOHABYOTO OpPraHy TOBAapHUCTBa — 3a-
KOHOJ1aBY1 TOJIOKEHHS, TIPUCBAYCHI 3araibHuUM 300pam (1. 40) [15].

OkpeMuM BHITQJKOM aHAJIOTii 3aKOHY € cybcudiapHe 3acmocy8anis
HOPM TIpaBa, abo midceanyzesa ananozis. Bona nependavae 3acTocyBaHHS
710 KOHKPETHUX BiJTHOCHH HOPMAaTUBHOTO IIPUITUCY, SIKUH PETyIoe moi0H1
3a CyTT€BUMH O3HAKAMH B1IHOCHHH B CYMDKHHUX Taly3sX.

[IpuknazoM Mikraiy3eBoi aHaJIorii MOKe OyTH BU3HAUEHHSI B KOHCTH-
TYHIHHOMY TIPaBi MOPSIKY OOYMCIIEHHS CTPOKIB /Ui BCIX OpPTaHiB BIaJH
10 aHaJIoTi1 3 mopsiakoM, mo Beranosierwit LII1K. Came Tomy B KOHCTH-
TYLiHHOMY IIPaBi, KOJIM CTPOKU BU3HAYAIOTHCS THSAMH, TO iX 0OUMCITIOI0TH
3 JIHsI, HACTYITHOTO TICIIsl TOTO JHS, 3 SIKOTO MOYMHAETHCS CTPOK. SIKIIO
K 3aKiHYCHHS CTPOKY IIPHIIaJa€ Ha HEPOOOUHiA IeHb, TO 32 OCTAHHI JIeHb
CTPOKY BBA)KA€THCS MEPLIUI MICII HHOTO POOOUMIA ACHB (IUB. PILLICHHS
Koncrurynirinoro Cyny Ykpainu Bin 7 mumast 1998 p. Ne 11-pni/98 y cripa-
Bi 111010 MOPSAJKY TOJIOCYBAaHHS Ta IIOBTOPHOTO PO3IIIsAY 3aKOHIB Bepxos-
Hoto Panoro Ykpainu [24] ta Bix 19 TpaBus 2004 p. Ne 11-pn/2004 y cripa-
Bi ITPO YMOBH JJOCTPOKOBOTO MPUITMHEHH TOBHOBa)keHb BepxoBHOi Pann
VYkpainu [25]).

VY nesikux BHIAAKax 3aKOHOAABCTBO MOXKE NpsAMO 003601amu abo 3a-
boponamu misxceanyszegy ananozito. Hanpuxmnan, 3rigao 3 4. 1 ct. 9 IIK
VYkpainu «monoxeHHs 1poro Kopekcy 3acToCOBYIOTHCS 10 BPETyIIOBaHHS
BiTHOCHH, SIKI BUHUKAIOTh y c(epax BUKOPUCTAHHS NPUPOTHHUX PECypCiB
Ta OXOPOHH JOBKIUIIS, & TAKOXK IO TPYAOBHUX Ta CIMEHHHX BITHOCHH, SKIIIO
BOHU HE BPETYIIbOBaHI IHITUMHU aKTaMH 3aKOHO/aBcTBa» [26]. BomHouac
9. 2 cr. 1 LIK 3a 3aranbHUM NpaBUIIOM 3a00pOHSIE 3aCTOCYBAHHS IUBLILHO-
IO 3aKOHOJABCTBA «JI0 MAaHOBHUX BiTHOCHH, 3aCHOBAaHUX Ha ajMiHICTpa-
TUBHOMY a00 iHILIOMY BJIQAHOMY IiANOPSAKYBaHHI OHIET CTOPOHM APYTil
CTOPOHI, a TAKOX JI0 MTOJJATKOBHUX, OFOJKETHUX BIAHOCUHY [26].

VY cBoto "epry 4. 1 cT. 4 [ocmomapchkoro Komekey YKpaiHu 3a00poHsie
3aCTOCYBaHHsI OJNOKeHb Kofekey 10 MeBHUX BUIIB BITHOCHH, TOJI 5K 4. 3
1i€T CTATTI 3a3HAYAE, 110 «I0 TOCIOAAPCHKUX BITHOCHH, 1110 BUHUKAIOTH 13
TOPTOBEIBHOIO MOPEIUIABCTBA 1 HE Bpery/boBaHi Kogekcom ToprosenbHO-
ro MOpeIiaBcTBa YKpaiHnu, 3acTOCOBYIOThCS MpaBuiia 11boro Kopexcy» [27].

51



BicHuk N°1[72] 3azaneHi npobnemu npagogoi HaAyKu

Ananocio npasa (analogia iuris) po3yMmitOTh SIK 3aCTOCYBaHHS 11010
CYCHUTBHUX BiTHOCHH, HE PETJIAMEHTOBAHUX y TIPABOBOMY TTOPSIIIKY O€310-
Cepe/IHbO, 3arajlbHUX MPUHLUIIB HAIlIOHAIBHOI YU MIXKHAPOIHOI CHCTEM
mpaBa [28, c. 105], abo sik BupimeHHs CIpaBH (3a HAIBHOCTI MPOTAJIMHU
i 32 BIJICYyTHOCTI «aHAJIOTIYHO» FOPUINIHOI HOPMH) Ha OCHOBI 3arallbHUX
a0o ramy3eBux MpUHIMIIB npasa [22, ¢. 179].

[lixaBo, 110 Ha 3aKOHOIABYOMY PiBHI ICHYIOTH KilbKa nioxo0ié 10 BH-
3HAYEHHS aHaAIOTii mpaBa. Tak, nesKi KOJEKCH OB’ I3yI0Th aHaJIOTiIo ITpaBa
3 peryioBaHHIM BiTHOCHH BiATIOBITHO JI0 3A2aibHUX 3Aca0 NeeHoi 2aysi
3akoHomaBcTBa (auB. 4. 2 c¢T. 8§ [IK i 9. 2 cT. 10 CK). Bogrowac LIIK mpo-
MTOHY€E BUXOANTH 13 3aeanbHux 3acao sakonooascmea, KIIK — i3 3aeanvrux
3aca0 KpUMIiHabHo20 nposadxcenisi, a KAC — 13 koncmumyyitinux npum-
yunis i 3aeanvrux 3acad npaea (mus. 4. 8 c¢T. 8 LIIK, 4. 6 ct. 9 KITIK i 4. 7
ct. 9 KAC).

Ha namy gymKy, OibIn oOTpyHTOBAaHHM € TIJIX1Jl, IO 3HAHIIOB CBOE
BimoOpaxkenus B LIK i CK. [linTBepmKkeHHS 1TbOMY MOJKHA 3HANTH, BUBUA-
1041 JOCBiJ MOJOJIAHHS IPOTAJIMH B iHIIUX HAallIOHAJLHUX MTPABOBUX CHC-
temax. Tak, HiMeIbKi i aBCTPIMCHKI TPaBO3HABII PO3PI3HAIOTH TaKi 3ac00M
TTOMIOJIAHHS TTPOTAJIHH, K OKpEMY aHAJIOTII0 Ta 3arajibHy aHajorit. Okpe-
Ma aHaJIoTis (aHAJIOTis 3aKOHY) Ma€ MiCIle, SKIIO JIJIS TOI0JaHHS POTaIH-
HU BUKOPUCTOBY€ETHCS OJIUH MPHITUC 3aKoHY. [1icTaBoro st 11 3acTocyBaH-
HS € CUTYallisl, 32 SIKOT MeTa MEeBHOTO MIPUITUCY OAHO3HAYHO «ITiIXOTUTH
710 IOPUANYHO aHAJIOTTYHOTO (CX0KOT0) BUTIAJIKY, SIKUH, IPOTE, TEKCTYallb-
HO HE OXOILTKETHCS I[IEF0 HOPMOIO. 3arajbHa aHaJIOTis, a00 aHaJIOTis Ipa-
Ba, TIOJISITA€ B TOMY, IO TIPABO3aCTOCOBHHUN OpTaH JJIsl IOJOIaHHS Mpora-
JIMHM 3aJ1y4a€e MPaBoOBY i/1€10, sIKa € 3arajibHOI0 (CIUIBHOIO) IS KiJTBKOX
MIPaBOBUX MPUMIHCIB. Y IbOMY BUIAJKY 31 3MICTy HU3KH HOPM 3aKOHY BH-
OKPEMJIIOEThCA 3arajibHa OCHOBHA JyMKa (ifies), sika il miasrae 3acTocy-
BaHHIO JI0 CXOXKOTO (aHAJOT1YHOT0) BHIAJKY, 110 Oe3MmocepeHb0 HE Bpe-
TYJIBLOBAHHUH KOJHOIO HOPMOIO 3aKOHOJABCTBA. Ha BiaMiHYy Bim OKpemMoi
aHaJorii B cUTyaIii i3 3araJpHOI0 aHAJIOTIEI0 KOJAHA KOHKPETHA HOpMa
mpaBa He «IiJXOIUTh» J0 TIEBHOTO BUIAJKY, IPOTE 3arajbHa IiJCTaBa
HU3KH TOB’S[3aHUX 3aKOHOABUYMX HOPM BEJIbMH YCIIIIIHO MTOTJIMHAE TaKUN
BHITAJIOK [5, ¢. 199]. V wiii cutyarlii KijbKa MPHUITACIB 3aKOHY CITiBB1IHO-
CATHCS 3 BUIAJJIKOM, IO PO3IJISAIAETHCS, 32 HOTO CEHCOM, HOTO «ratio
decidendi» («mimcTaBoro pimeHHs»). Ha Hamty TyMKYy, TOIiOHOI0 OCHOBHOIO
11e€10, 3araIbHOIO MiICTABOI0 MOXKYTh TAKOXK BUCTYNAaTH NPUHLINIIH iHCTH-
TYTIB, MiAraixy3eH i ramysei npasa.
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[Ipukiiagom 3aCcTOCYBaHHS aHAJIOTIi MpaBa B TAKOMY PO3yMiHHI MOXKe
OyTH cUTYyallis 3 PO3paxyHKOM CepeaHbOMICAIHOTO 3apO0ITKY /IS BU3HA-
YEHHS PO3MIpY BiIIITKOAYBAaHHS IIIKOJIU, 3aB/IaHOT KAJIIIITBOM a00 1HIINM
YIIKOKEHHSIM 310pOB’ sl 0C001, siKa MparoBaia 3a TPYJI0BUM JOTOBOPOM.
Tak, ct. 1197 IIK He mae BigmoBiji Ha MUTAaHHS, SIK CIIiJ O0OYHCIIFOBATH
CepeIHbOMICSYHUN 3apO0ITOK Y BUIIA/IKAX, KOJIU MPALiBHUK Y PO3paxyH-
KOBOMY II€pi0Jii YaCTKOBO HE paitoBaB. J[Js mogonanHs i€l nporajnHu
aBTOpU HaykoBO-mpakTHUHOrO KOMEHTapsl 0 LUBIIBHOIO 3aKOHO/IaBCTBA
VYKkpainu NponoHYIOTh 3aCTOCOBYBATH 3arajbHy iJcio, BuBeacHy 3 Ilo-
PAAKY 0OUMCIIEHHS cepeIHbOo1 3apo0iTHOT TutatH 1 [lopsaky oOuncieHHs
cepemHpoi 3apoOiTHOT MaaTh (MOXO0Ay) IS PO3paxyHKy BHILIAT 3a
3arajabHOO00B’ I3KOBUM JEPKaBHUM COLlIaJIbHUM CTPaxyBaHHAM — Iepi-
OJIH, SIKi BXOJISITh JIO PO3PAXyHKOBOTO IEPioy Ta B sIK1 MPalliBHUK 3a BiJl-
CYTHOCTI HOTO BHHHM HE MaB 3ap00iTKy, MalOTh YpaxoByBaTHCS MPH 00-
YHCIeHH] cepeaHboi 3apobiTHoi miatu. [loniOHe mpaBuIiIO 3a aHAJIOTIED
mpaBa MOXe€E 3aCTOCOBYBATHUCS TIPH BiJIIKOJYBaHHI IIKOIX B TIOPSJIKY,
nepenbadenomy ct. 1197 LK [29, c. 792-793].

[logonanus mporajivH MOXKe 3IHCHIOBATHCS HE JIUILIE 33 JTIOTIOMOTOI0
aHaJIOT11, a ¥ IIIIXOM 6e310cepedbo20 3aCmOCY8anHs 3A2ATbHUX NPUHYU-
nie npasa'. Taxe 3BepHEHHsI € HACTYITHUM, ITICJISI QHAJIOTIT 3aKOHY 1 aHaJo-
rii mpaBa, cyOcuIiapHIM 3aCO00M TTO/IONIAHHS POTAJIHH.

Ha namy nymKy, panioHanbHUM € pO3MEeXKyBaHHs aHaJIOT1] paBa i 6e3-
MTOCEPEeIHbOTO 3aCTOCYBaHHS 3arajJbHUX MPUHIIUITIB MpaBa sIK Pi3HUX 32
CBOEIO CYTHICTIO 3ac00iB IOOJIAHHS IPOTAJIMH. Y BUIIAJIKY 3BEpPHEHHS J10
3arajbHUX MPHUHIIMINB [IPaBa MU BiJIITOBXYEMOCS HE BiJl CXOXKOCTI BijI-
HOCHH (70 pedi, came Ha IIiil MiACTaBi 1me B paAsHCHKIN JiTeparypi mija-
KPECIIIOBAIOCH, 10 BUPILICHHS IOPUINYHUX MUTaHb HA OCHOBI 3araJlbHUX
MPUHIMITIB NIPaBa He SBIsiE COOO0 PIILICHHS 32 aHAJIOTi€I0; BAKOPUCTAHHS
TepMiHa «aHAJOTisH» B I[bOMY BUIIAJIKy BUIIPABIOBYBajOCh HOI'O IOIIKpPE-
HICTIO HA TEOPETUYHOMY Ta NPAKTUYHOMY PiBHI) (OUB., Hanpukiam, [30,
c. 464]). Ilo-nepe, iaeTbes Mo 3aCTOCYBAaHHS MpaBa [yl peryaiOBaHHS
BIIHOCHH, IO TIO CYTi HE € MOAIOHUMH IO IHIHX, IO BXKE BHOPMOBaHI
npaBoM. CrierugiyHiCTh TAKMX BIIHOCHH € OUThIN 3Hauymorw. [lo-npyre,
CIIiJT ypaxoBYyBaTH, L0 3arajbHi MPHHIUIIA € BAMOTaMH, 110 AI0Th B yCiX
rayry3sx Ta IHCTUTyTax npasa. Lle mo3Bossic HaM 3poOUTH JOTIYHE TPHUITY-
LICHHS, 10 TaKi BAMOTY MalOTh JIiSITH 1 IIO0 MEBHUX KOHKPETHHUX BiIHO-

! CX0010 y IIbOMY CeHCi € mponosutiss § 7 ABCTPilicbKOTO LIMBIIbHOTO yIOXEHHS
1811 p. BupimyBati CIIpaBy BiAIOBIZHO O HauajI IIPUPORHOTO IpaBa [6, c. 746].

53



BicHuk N°1[72] 3azaneHi npobnemu npagogoi HaAyKu

cuH. Tomy ayist peryatoBaHHS BiIHOCHH, [0 HE € MOJIOHUMU JI0 iHIINX, MU
nparaeMo BUpoOUTH KOHKpeTHe rpasuiio (ad hoc HopMmy), sike O HalKkpamm
YUHOM Y3TO/DKYBAJIOCS 13 3aralbHUMU NMpUHIMNAMH rnpaBa. Cynas HiOHn
3000B’s13aHUI CTATH HA TOYKY 30pY 3aKOHOAABLS, NIepeAdaqynTH HOTOo pi-
IIEHHS IILOTO MUTAHHSA [6, ¢. 747].

3p0o3yMijio, 10 3aCTOCYBAaHHS 3arajbHUX MPUHITHITIB MTPaBa € 3ac000M,
IO BKpail piIko BUKOPUCTOBYETHCS NPH 3[iHCHEeHH] paBocyans. Lle mo-
SICHIOETHCSI Cy9aCHUM CTaHOM PO3BUTKY TO3WTHBHOTO TpaBa, KOJH IpaK-
TAYHO BCi CUTYyaIlii, 0 BUMArarTh MPABOBOTO PETYIIOBaHHS, OTPUMAIH
BiINOBIHY MpsiMy a0 ONOCEepeKOBaHy perfiaMeHTAIli0 3 OOKy 3aKOHO-
JaBUOi BIIAAW. 3araibHi IPUHITUITA MAIOTh 0€3MO0CEPEIHBO JOTIOMOTTH JIUIIIC
B TOMY BHIIaJIKY, KOJIA 3aKOHOJ[aBYA BJIaJla HE 3aIpOIIOHYBaja CyLy *KOIHO-
O NMPHUJATHOTO MPaBHJIA.

Hampukitan, B ABCTpii BiZCyTHI HOPMH, SIKi TIPSMO YU 32 aHAJIOTI€I0
MoTIK O 3aCTOCOBYBATHCS TIPU BUPIIIICHHI TUTAHHS TIPO TE€, XTO Ma€ IIPaBo
obupatu Buj (hopMy) 1 Miclie MOXOBaHHS MOMepJioro. Bupiinyrouu nomaioHi
CIIOpH, aBCTPIliChKa Cy/IOBa MPAKTHKA 3aCTOCOBYE KOMOIHAIIIO TIPUHITUITIB
MIPUBATHOI aBTOHOMI1 (B Oro HaHOUIBII CHIILHOMY OCOOUCTO-IIPAaBOBOMY
posiBi) 1 ciMeitHoi TypOoTH [5, ¢. 210]. B VkpaiHi 1151 nmpoOiiema BUpilieHa
Ha 3aKOHO/IaBYOMY piBHi: BiAmmoBigHO 10 3akoHy «IIpo moxoBaHHS Ta mo-
xopoHHy crpaBy» Bi 10 s 2003 p. Ne 1102-1V noxoBaHHS IPOBOIUTH-
Csl 3 ypaxyBaHHSIM BOJICBUSIBIICHHS TIOMEPIIOr0, BUPAKEHOTO 0c000I0 3a
JKUTTS, a 32 HOTO BiJICYTHOCTI — 3 ypaxyBaHHIM NoOakaHb poaudiB. Tomy
MoTpeOH y 3BepHEHHI J10 3aralbHUX 3acajl IpaBa B JAHOMY BUTIaIKy HEMAE.
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Horpednsk C. [Ipo6Geanl B 3aK0HOAATEIbCTBE H CMIOCOOBI MX MPEOI0IeHUS

CraTbs NOCBSAIIEHA ONPEIETICHHIO IPABOBOI IPUPOIBI IPOOEIIOB B 3aKOHOA-
TEJILCTBE. BhIsSICHEHA CyTh aHAJIOTMU 3aKOHA, aHAJIOTHHU TIpaBa U HETOCPEICTBEH-
HOTO NMPUMEHEHHS OOIINX IPUHIUIIOB ITPaBa Kak CIOCOOO0B IPEoJI0IeHus Tpode-
n0B. OnpeiesieHs! cirydan, KoTa peooJieHHe IPOOeIoB He JOMYCKaeTCsl.

Knwueswvie cnosa: npoden B 3aKOHOJATENBCTBE, IPEOJOICHUE MPOOEIIOB,
aHAJIOTHs 3aKOHA, aHAJIOT U [IpaBa, OOIKe IPUHLHUIIEI IIPaBa.

Pogrebniak S. Gaps in the laws and their overcoming methods

The article is devoted to the definition of the gaps in the laws legal nature. Such
methods of overcoming the gaps like analogia legis, analogia iuris and general
principles of law direct application are analized. The cases where overcoming gaps
are not allowed are identified.

Keywords: gap in the laws, gaps overcoming, analogia legis, analogia iuris,
general principles of law.
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ITMTAHHS ICTOPII
AEP>XXABM I ITIPABA

VYK 340.15(477):342.4 B. Ionuapenxo, akanemix HATIpH Ykpainu

Craryc Ykpaincbkoi CPP
3a nepwor Koncruryniero Corosy PCP

VY crarti Ha ocHoBi ananizy HopMm Koncrutynii PCP 1924 p. ta HacTynmHux
KOHCTUTYLIHHUX aKTiB OOTPYHTOBYETHCSI BACHOBOK, 1110 Y CPP sik cy0’ ekt coto3HOi
Jiep)KaBu MaJia Jyke 0OMEXeHi MpaBa, siKi MOCTIHHO MOPYIIYBAJIUCS COIO3HUMHU
OpraHaM¥ BJaJIH 1 yIIpaBIIiHHS.

Kntouosi cnoea: Koncruryuis CPCP 1924 p., craryc YCPP y cxiiazi coro3noi
JEePHKABU.

Y nmoTouHOMY pOTIi BUITOBHIOETHCS 90 POKIB 3 TOTO MOMEHTY, K JIpyra
cecis Llearpansnoro Bukonasuoro Komitery CPCP (UBK) I cknukanus
6 munHs 1923 p. npuiiHsiia nepiry coro3Hy KoHcTuTyiito. Y moctaHoBi
cecii «IIpo Koncrurynito Coro3y PCP» 3a3nauanocs: «1) OcHOBHUI 3aKOH
(Koncrutytito) Corozy Pansacrkux Comianictnaanx PecryOumik 3aTBepan-
TH 1 HeraitHoO BBeCTH B 1ito. 2) [Ipuitasaruii mieto ceciero [IBK-a Corozy PCP
tekct OcHoBHoOro 3akony (Koncruryiiii) Coro3y PCP BHecTH Ha ocTaTou-
He 3arBeppkenns 11 3°13qy Pag Corozy PCP» [1, c. 22]. VY nyHkri 3 3a3Ha-
YeHOI IMOCTaHOBU HATOJIONIyBajocs, mo «a0 yreopeHHs [Ipesuaii [[BK
Coro3y PCP na ocnogi po3ainis 4 i 5 Korcturytii PCP yci moBHOBaXkeHHS,
Hanani [IBK Corozy PCP Koncruryiiero, nokiactu Ha [Ipe3umiro [[BK
Corozy PCP, o6pany na I cecii IIBK Corozy PCP 30-ro rpymus 1922 p.
y ckutazi 19 unenisy [1, c. 22].

31 ciunst 1924 p. 11 3’131 Pax Coro3y PCP npuifHSB IMOCTaHOBY TIPO 3a-
TBepKeHHS NpuiiHsTOI ipyroto ceciero [IBK CPCP I ckiukanus Koncru-
tyuii CPCP [2, ¢. 136]. [Tpu npomy 1o tekcry Koncruryiii CPCP, 3arBep-
mxenoi 6 munas 1923 p., nocTanoBoro Oyau BHECEHI He3HauHi 3MiHHU. Takum
yuHOM, (pakTraHo nepima Konctutyiis Cotozy PCP — ne Koncruryitis
1923 p. Tum Ginbire, o HopMu i€l KoHCTHTYIIT mOYam 3acTOCOBYBaTH-
caBkey 1923 p. Tax, apyra cecist IBK CPCP nepuioro ckinvkaHHst, Kepy-
104uch cTarTero 37 npuitaaroi Heto 6 munHsa 1923 p. Koncrutynii CPCP,
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ytBopmiia nepmy Pany Haponuux Komicapis CPCP (PHK) [3, c. 29].
16 munas 1923 p. [Ipesuais LIBK CPCP npwuiiHsiia 3BepHEHHS 10 yCiX Ha-
POIIB 1 ypsiB CBITY, B IKOMY crioBimiana npo yrsopeHus Corosy PCP, 3a-
TBEPJUKCHHS 1 BBeIeHHs B J1ito 6 unast 1923 p. Koncrutyuii CPCP, nipo Te,
110 HaMBHII COIO3HI OPTaHM BIAM 1 yIIpaBiiHH:, ependadeni Koncrury-
Ii€10, PO3MOYAIH CBOIO podoty [1, c. 23-24]. V muctonani 1923 p. tpers
cecist IBK CPCP I cknukanns 3arBepauna: [lonoxenus npo LlenTpanbHuit
Buxonasunii Komiter Coro3y PCP [1, c. 25-31], [lonoxenus npo Pamy
Haponuux Komicapis Coro3y PCP [1, c. 31-33], 3araibHe NOI0KEHHS ITPO
HapoyHi komicapiatu Coro3zy PCP [1, ¢. 33-35]. 3 nucronazna 1923 p. [pe-
sumist LIBK Coro3y PCP 3arBepamna [lonosxkenus mpo Bepxosuuit Cyn Co-
103y Papsacpkux Comianictuunux Pecnyomik [1, ¢. 36—40]. Y 3a3HaueHux
HOPMAaTHBHUX aKTaX HABOJSTHCS TIOCUJIaHHS Ha BiAMOBIAHI cTaTTi KOoHCTH-
ty1ii Corozy PCP, To6To Ha Koncrurytito CPCP y penakiii Bix 6 mumHs
1923 p. V T0i 5ke "ac ciij 3a3HaYUTH, 110 JOCHTH YaCTO B ICTOPHKO-IIPABO-
Bili, icTropuuHiil iiteparypi Haerses mpo nepmy Koncrutyuito CPCP sk
Koncrutytito CPCP 1924 p. Ha Hanry g1ymKy, TpaBHIIBHIIIIE TOBOPHUTH IIPO
Koncturyuito CPCP 1923 p. y penakuii Big 31 ciuns 1924 p.

[Neprra coro3na KoHCTHTYIIS CKIIa1aiacs 3 KOPOTKOT mpeamOyIH 1 BOX
posniniB. Y mpeamOyiri, 30kpema, 3a3Hadasnocs, mo [IBK CPCP Ha Buxo-
Hauss nocranosu | 3°i3my Pang Coro3y PCP, a Takoxx Ha ocHoBi J{oroBopy
mipo yrBopenns CPCP, npuitasatoro na I 3°i3a1 Pag CPCP y micti Mocksa
30 rpynns 1922 p., i 6epyun 10 yBaru monpaBKy i 3MiHH, 3aIIPOITOHOBAH1
LEHTPaIbHUMH BUKOHABYMMHU KOMITETaMH COIO3HHX PECIyOIiK, TOCTaHO-
BuB: «Jlexmaparis npo yrBopenHs: Coro3y Pansuceknx ComianicTHIHIX
Pecmry0Omik i Jlorosip mpo yrBopenHs Corosy Pagsacpkux ComiamicTHIHUX
PecnyOnik cknanatots OcnoBHuii 3akon (Koncruryuiro) Coro3y Pansn-
cekux Comiamictnanux Pecryomixy» [4, c. 5]. I[leprmuii po3mia MaB Ha3By:
«exnapauis npo yrBopenns Corosy Pagsacpkux Couianictnunux Peciy6-
JK», a APYTHid po3/in Ha3uBaBcst: «J{orosip npo yrBopenns Corozy Pansn-
cekux Comiamictnaaux PecmyOmiky. Teker apyroro posnimy Konctutyiii
MICTHB TaKi 1aBu: maBa nepiua «[Ipo npenxmern BinaHHs BEPXOBHUX Op-
raniB Biaau Coro3y Pagsiacebkux Comianictuunux PecnyOmiky»; rasa japy-
ra «[Ipo cyBepeHHI mpaBa COIO3HHUX PECIyOIIiK i PO COIO3HE TPOMAITH-
cTBOY»; maBa Tpetrs «IIpo 3’i3n Pax Coro3y Papsachkux ColiamicTHIHIX
PecnyOnik»; rmaBa yetBepra «lIpo Llenrpanpauit Bukonasuuit Komiter
Cotozy Pagsacpkux Comianictnanux PecnyOmiky»; masa i’ sita «IIpo Ilpe-
sugito Lentpansnoro Bukonasuoro Komitery Coro3y PCPy»; rmasa mocra
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«[Ipo Pany Hapomgnux Komicapis Corozy PCP»; rmaBa cboma «IIpo Bepxos-
nuit Cyn Corozy Pagsaebkux Conianictuunux Pecry6mnik»; raBa BocbMa
«IIpo Haponni komicapiatu Coro3y Pagsucrkux Couiamictuunux Pecmy0-
JiKk»; Tasa Jie’sta «[Ipo O6’eanane [lepkasue [onituane YipariiHHSY,
riaBa necsita «IIpo coro3ni pecryOnikmy»; raBa omuHasTa «I1po repo,
nparop i cronuiro Corosy PamsHepkux ComiamicTuaHux PecnyOmiky.

Sk 6aunmo, OinbIia YacTHHA TIIaB Apyroro posairy Koncturymii mpu-
cBsUeHa BU3HaUYeHHIO kommeTeHtii Coro3y PCP Ta opranizariii i aismipHOC-
Ti HOTO IIEHTpaTBLHUX OPTaHiB JeP>KaBHOI BIaIH, YIIPABIiHHA, Cymy. B Toit
JKe Jac CITiJ] 3BEPHYTH yBary Ha Ty 00CTaBHHY, 10 JBi Ti1aBu KoHCTUTYIIT
(mpyra i gecsita) Oyiu CIiellialbHO MPUCBSIYEHI COIO3HUM PEeCITyOITikam.

Sxum xe OyB craryc Ykpaincekoi CPP 3a neprmoro coro3noro Koncru-
tyuieto? eknapauis npo yrBoperns Cotosy PCP, sik nepumii po3nin Kon-
CTUTYLii, TOBOPWJIA PO €AHICTH CYCHIIBHOTO 1 Jep>KaBHOTO Jaay pajsH-
CBKUX pecnyOniK, mo icHyBasin Ha MoMeHT yTBopeHHsI CPCP (PCOPP,
YCPP, BCPP, 3COPP). V Hiii nporononryBajinuch J0OpOBITBHICTE 1 piBHO-
MPaBHICTh 00’ €IHAHHS HE3AICKHUX PaJTHChbKUX pecnyoiik y Corosi PCP
[4, c. 5-7]. TooTo o yrBopenns Coro3zy PCP Ykpainceka CPP €, Tak camo
SIK W THIII paJsTHCBKI pecyOIiKy, Jie-Iope He3aleKHOo Jiepxkapoto. [lics
yrBopeHHst CPCP npaBosuii craryc YCPP 3minuBcs. Y HeBenuKii BCTYIHIN
yactuHi JloroBopy mnpo yreopenns Corosy PCP, sik qpyroro po3aiiy nepiioi
coro3Hoi KoHcTuTymii, MicTHIacs BinoBiap Ha muTaHHs, 1m0 € Coro3 PCP.
Tax, y miit wactui Haroomrysanocs, mo PPOCP, YCPP, bCPP, 3CDOPP
«O06’eqHYIOTHCS B OJHY COIO3HY nepskaBy — Coro3 Pamsacpkux Corriasic-
tHaHAX Pecmy6mix» [4, c. 7-8]. Sk minkpecmroBaB M. Betomikin y nepen-
MOBi 10 Oporrypu M. 1. [lamieHka, «lOpUIUYHO TIe 03HAYAIIO, IO TIepeTi-
YeHi paJsTHChKI PeCIyOIiKy MepecTaloTh OyTH IIJIKOM CyBEepEHHUMH JIep-
YKaBaMH, SKUMH BOHHU OYJIH JIO I[bOTO Yacy» [5, c. 6]. Takox ciig momarw,
o Ha 3aciganni Koncturyuiitnoi komicii 8 wepsust 1923 p., ae po3risaas-
Csl MPOEKT Mepiioi coro3Hoi KoHcTuTyii, npotu popMyinioBaHHSI, B SIKOMY
3a3HayvaNocs, o PecyOmiKa 00 €IHYIOTECS B «OIHY COIO3HY JEpKaBy»,
AKTHBHO BHUCTYNAJIM YKPaiHChKI HAL[lOHAT-YKPOHICTH (32 TEPMiHOJIOTI€I0
pansHcbkux vaciB) X. I Pakoebkuii, M. O. CkpunHuk Ta iH. [6, c. 106].
VY wiii coro3Hiil AepikaBi paAsIHCHKI pecnyOiIiKy, K 3aCHOBHUKH, HaOyJIu
CTaTyCy COIO3HHUX peciyOIiK, SiKui, Oe3nepeyHo, BiIpi3HsIBCS Bill CTaTyCy
He3anexxHux pecryomik. Tooto Ykpainceka CPP micns yrBopenns CPCP
MaJia CTaTyc COI03HOI (a He He3aJeKHO1) paasHChKkoi pecmyOmiku. Llei
HOBHUH cTaryc Ykpaincskoi CPP Hampsmy OyB 1moB’si3anwmii 3 11 mepeOyBaH-
HSIM y CKi1afi coro3Hoi aepxaBu — CPCP, sika mana BuzHaueHui y crarti 1
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coro3Hoi KoHcTHTYLIT IUPOKKUHA TIepelTik mpenIMeTiB BiJaHHs, 3aKpiIuieH1
B Ti#f ’xe KoHCTHTY1IT CCTEMY COIO3HHMX OpTaHiB Iep»KaBHOI BIIaIv i yIIpaB-
niHHs, BepXxoBHUI Cyj1, TaKuil MPaBOOXOPOHHUH (2 (GaKTHYHO KapabHUH)
opras, sik O/II1Y, coro3Hi repO, npamnop i croauiro (M. Mocksa).

VY Ttoii ke gac Korcrurymiss CPCP He oMuHYynma yBaror i cTtaTyc co-
F03HUX pecnyOuik, siki yBiinmm no ckinaxy CPCP. Sk Bxe 3a3Havganocs,
1aBa Jpyra posainy apyroro Koncrutyuii mana HasBy: «IIpo cyBepenHi
TIpaBa COIO3HUX PECIYOIIIK 1 PO COI03HE TPOMAITHCTBOY». TOOTO CTPYKTYp-
HO 111 TJIaBa PO3TaIIOBYBaacs 3pasy Miciisl IIaBH MEpIloi, B SKi BU3HA-
yanucs npeamery Biganus Corozy PCP B 0co0i Horo BepXOBHUX OpraHiB.
Ie, Tak O MOBUTH, TOBUHHO OYJI0 CAMBOJTI3YBaTH JOCUTH BAaTOMHM CTaTyC
COIO3HUX pecmyOIliK i OKpeMo KOKHOI 3 HuX (y Tomy uucm i YCPP) sk
cy0’ekTiB coto3Hoi nepxkaBu — CPCP. [1aBa apyra cknaganacs 3 ceMu
cTaTel 1 po3mounHamacs 3i cTarti Tpetboi. Ock 11 3MicT: «3. CyBepeHIiTeT
COFO3HUX pecIyOIlik 0OMeKEHUH JuIe y Mexax, 3a3Ha4eHux B 11iii KoH-
CTHTYI, 1 JIUIIE 32 MPEAMETaMH, BiTHECEHUMH /10 KomrereHiii Corosy. 3a
IMMU MEKaMH KOYKHa COI03HA pecITyOITiKa 3/iliCHIOE CBOIO JIep)KaBHY Bia-
ny camoctiitno. Coro3 Pansucepkux Couianictuunux PecmyOnik oxoponse
CYBEpEHHI TpaBa COI3HUX pecryomik» [4, ¢. 10]. Sk 6aunmo, 3akoHOAaBeIh
Y JIOCHUTH KOPOTKOMY 3MICTi CTATTi TPEThOi ABidi BUKOPUCTOBYE CIOBO
«mmey. Lle Mano cTBOPUTH ysBIEHHS PO Xall 1 0OMEKEHHH, ale BCe-TaKH
BHCOKHI PIBEHb CyBEpEHITETY (SIK BU3HA4YAJIHHOI 1 HEBi/I €MHOI SIKICHOI
XapaKTEPUCTHKH JCP>KaBU) COIO3HOT peciyOiky, OXOpOHa SIKOTo, 710 peui,
Oymna 000B’s13k0M Coro3y PCP. CiguuTn npo BUCOKHMI piIBEHb CyBepeHiTe-
Ty COIO3HUX pecryOiiK MOBUHHI Oynu i iHIII MTOJIOKEHHS TJIaBU JAPYTOi
Koncrutyii. Tak, y crarti 4 KoHCTUTYIIIT HATOIOMIyBaIOCS, 110 «3a KOXK-
HOIO 3 COIO3HHX pecIyOItiK 30epiraeThes IpaBo BiIbHOTO BUXOLY 3 Coro3y».
VY crarti 6 Korctutyii 3a3Ha4anock: «6. TepuTopisi COFO3HUX PecIyOImiK
He Moke OyTH 3MiHeHa 0e3 IXHBOI 3r0o/I1, a TAKOXK IS 3MiHH, OOMEKEeHHS
a0o ckacyBaHH cTaTTi 4-01 BUMAraeThes 3rofia yCix pecnyOiiK, 0 BXOASThH
B Coro3 PCP» [4, c. 10]. Y tnasi gecsritt Konctutytii «IIpo coro3Hi pec-
myOJTiKM» MICTHIIMCS HOPMH, L0 PETYIIIOBAIN OpraHizalilo Ta AisJIbHICTh
Yy MEKax TePUTOPii KOJKHOT COI03HOT peciyOTiKy HalBUIIIMX OPraHiB BIan
1 ynpasmiaas (3’13n Pax pecyomiku, LIBK, Ipesunis LIBK, Paga Hapomaux
Kowmicapi y cknazi: T'onmosu PHK; 3acTynmuukis ronosu; ['onosu Burioi
paay HapOJHOTO TOCIONAPCTBA; HAPOIHOTO KOMicapa 3eMeNIbHUX CIIPaB;
HapOIHOTO KoMicapa (iHaHCIB; HAPOIHOTO KoMicapa 3 BHYTPIITHBOI TOP-
TiBJIi; HAPOAHOTO KOMicapa Mpaili; HApOIHOTO KoMicapa BHYTPILIHIX CIpaB;
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HapOIHOTO KoMicapa IOCTHLI1; HAPOAHOTO KoMicapa poOiTHUYO-CEISTHCBKOT
IHCTIEKIIiT; HAapOJHOTO KOMicapa OCBITH; HAPOIHOTO KOMicapa OXOPOHHU
3II0pOB’sI; HAPOHOTO KOMicapa comiaibHOro 3ade3neyeHHs ). Kpim Toro,
1o ckimany PHK coro3Hoi pecry0Omiku BXOIUIIH 3 TIPABOM JIOPa40ro abo
BHpimIanbHOTo Toocy (3a pimenHsMm LIBK coro3noi pecyOumiku) yrmoBHO-
BakeH1 HapogHuX KomicapiB Corozy PCP 3 iHO3eMHHX cIipaB, 3 BOEHHUX
1 MOPCBHKHX CHPaB, 30BHIMIHBOI TOPTiBIIi, IIJISAXIB CIOJTYYCHHS, MOMIT
1 renerpadis. 3a3naueHi HapoaHi komicapu CPCP ouomroBanu Tak 3BaHi
3araJbHOCOIO3HI HapoAHi KoMicapiaTH, enuHi 1is Bcboro Corosy PCP.
VY 3B’s13Ky 3 IIUM CJIiJl 3a3HAYUTH, 110 coro3Ha KoHcTuTyis nepeadoavaa
ICHYBaHHS 1 JiSTBHICTH III€ OJHI€T KaTeTopil COIO3HMUX HAPOTHUX KOMica-
piariB Coto3y PCP — 00’eqnanux HapogHux komicapis Corosy PCP.
3rigHo 3i crarrero 52 KoHcTuTymii, TakuMu Hapkomaramu Oynu: Buiia
pazia HapoIHOTO TOCIIOAaPCTBA, HAPOIHUN KOMicapiaT BHYTPIITHEOT TOP-
riBiIi; HApOIHUI KOMicapiaT mpali, HapOoAHUH KomicapiaT (iHaHCIB, Ha-
poaHwmii KoMicapiat poObiTHUYO-censHebKoT iHcnekuii. i 06’ eqnani Hap-
komaru Corozy PCP 3xificHIoBany Ha TEpUTOPIT COIO3HUX pecIyOITiK CBOi
MMOBHOBA)XCHHS Yepe3 OIHOIMEHHI HApKOMATH pecityOItiK, TiAmopsIKoBa-
Hi onHouacHO pecrnyoOnikancbkuM 1IBK 1 PHK. Bignosiguo g0 crarri 68
coro3Hoi KoHCTHTYIIT 0/THOIMEHHI HAPKOMAaTH COFO3HUX PECITyOITiK TOBHH-
Hi Oynu 311CHIOBATH y CBOTH ASUIBHOCTI JUPEKTUBU 00’ € JHAHUX HOPKO-
mariB Coro3y PCP.

Bonnouac Korcrutyis nepenbadana AisUTbHICTh HA TEPUTOPIT KOKHOT
COFO3HOI pECIyOJIiKM CyTO peciyOIiKaHChKUX HApPKOMATIB, a CaMe: 3eMellb-
HUX CIIPaB, IOCTHUILi1, BHYTPILIHIX CIIPaB, OCBITH, OXOPOHH 3/10POB’sl, COIIi-
anpHOTO 3a0e3nedeHHs. L{i HapKoMaTH MiINOPSIIKOBYBATHCS BUKIIOYHO
BULIMM OpraHaM Biaau coro3Hoi pecmyOmiku. Jocmigauku Konerutynii
CPCP 1923 p. moB’s3yI0Th iICHYBaHHSA 1 MISUTBHICTH PECITyOIIKaHCHKUX
HapKOMATIB 3 «OCOOIMBOCTSAMH HAIIOHAIBHOTO TOOYTY 1 KyJIbTypH» pec-
nyOmik [7, ¢. 130].

[Tepenbauenicte Koncturytiero Corozy PCP pecnyOmikaHChKUX Hap-
KOMaTiB BIUIMBaJIa Ha PiBEHb CyBEPEHITETY COIO3HOI pecnyOiiku y Oik Horo
nigBumieHHst. [TiaBuIyBamy piBeHb CyBepeHHHX NPaB COIO3HOI pectryOITiku
e neski monokennst Koncturytii CPCP. Tak, Koncruryris, Bu3HavyaoIu
XapakTep B3a€MOBIAHOCHH MiK LIEHTPaJIbHUMH COIO3HUMH 1 pecmyOiiKaH-
CHKUMHM OpraHaMU BJIaJ¥ 1 yIpaBIiHHs, 30KpeMa, Halijisia HAalBHIII opra-
HU BJIaJIM COIO3HOI pecIryOIiKy IPaBOM CYTTEBO BIUIMBATH Ha MTPABOBI aKTH
PHK Coro3y PCP i 06’ennannx napkomaris CPCP.
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Tax, 3rinno 3i crarreto 42 Koncrurynii pecnybmikanceki LIBK 1 ix
[Ipe3uaii manu mpaBo OMpOTECTYBATH JIEKPETH 1 mOCTaHOBH PagHapko-
My CPCP no Ilpe3unii [IBK CPCP 6e3 npusynuHeHHS X BUKOHAHHS,
a 3a crarrero 59 Konctutyuii, 3a3HaueHi opraHd Malld IpaBo pPoO3IIo-
pAIKeHHS HaponHuX KoMicapiaTtiB Corozy PCP HaBiTh MpU3YNIHHATH HA
TepUTOpii pecmyONiKu «IpU SABHIM HEBiAMOBITHOCTI BOTO PO3IMOPS-
JoKeHHs coro3Hil Konctutynii, 3akoHonaBctBy Coro3y abo 3aKOHO/1aB-
CTBY coro3Hoi pecmyOmikm» [1, c. 48]. 3a3nauene y crartax 42 i 59
Koncturynii CPCP npaso onpotectysaru aito akrisB PHK CPCP i npu-
3yNUHATH Ait0 akTiB HapkoMariB CPCP manu i pecniyOnikaHcbKi opranu
Bragu YCPP. 3a 3ayBaxkenusm [. b. Ycenka, «HassBHICTh TaKoTo IpaBa
BUILIMBaja 3 KOHCTUTyUiHOTO BU3HaueHHa Coro3y PCP sk denepaumii
CYBEpEHHUX COIO3HUX peciyOIik, Oyiia OJlHI€l0 3 TapaHTil CyBEepEHHUX
npaB Y CPP, cripusiita BCTaHOBIICHHIO € TMHOT KOHCTUTYIIHHOT 3aKOHHOC-
Ti 7151 Beiel paastHebkoi Genepanii» [8, c. 287].

VY Toif ke Jac peTesNbHUI aHaji3 3MicTy HU3KHM crateil KoHctuTyii
CPCP, npaktuku 3acTocyBaHHS ii HOpM, 3MiH, Ki 10 HEi BHOCHIJIHCS BXKE
He3abapoM micist BCTymy ii B Z1i0, AISUIBHOCTI COIO3HHMX OPraHiB BiIaJIu
1 YIIpaBJIiHHS J]a€ MiJICTaBU CTBEPKYBATH HE MPOCTO IMPO OOMEKEHHH
CyBepeHiTeT coto3HOi pecryomiku (ctarts 3 Koncrurymii), a mpo 3Ha4HO
00MeKEeHUH CyBepeHITET 1[LOTO Cy0 €KTa coro3Hoi nep:xxasu — CPCP. He-
BunaikoBo /. A. MarepoBchKuil Ha3MBaB CyBEPEHITET COIO3HUX PECITyOITiK
3a Koncrurytietro CPCP 1923 p. «moreHmiaasHUM cyBepeHiTeTOM» [9,
c. 34]. Tak, sikiio 3BepHyTHCs 10 3MicTy crarti | Koncturynii CPCP, B sikiit
nnerbes npo npeamery Biganas Coro3y PCP B 0co0i ioro BepXoBHUX Op-
rafiB (TOJIOBHY CKJIQJIOBY KOMIIETEHIIi1), TO CJIi/I KOHCTAaTyBaTH, IO COO3HI1
OpraHy po3nIsAaid HalBaXKIMBILIl MUTAHHS AEPKABHOTO, TOCTIOIAPCHKOTO,
COTaTbHO-KYABTYPHOTO OyaiBHANITBA. [[prdomMy 3HaYHA YacTHHA [IUX TTH-
TaHb Oyia y BiJlaHHI BUKIFOYHO COFO3HUX IIEHTPAThHHUX OPraHiB.

Sk 3a3navanocs, Koncruryiis CPCP narosnornyBaia Ha 30epexeHHi 3a
KOYKHOTO 3 COIO3HHUX pecITyOImik mpasa BitbHOTO Buxomy 3 Coroszy PCP (ctar-
151 4). Ane Hi B camiit Koncturyuii CPCP, Hi B Oyzib-IKOMY KOHCTUTYILIiii-
HOMY aKTi HE MICTHJIOCS MEXaHi3My 31 CHEHHsI COIO3HOIO PECITyOITiKOO
3a3HaYCHOTO TIPaBa SK TOJIOBHOI CKIIQI0BO1 CYBEpPEHITETY peciryommiku. Jlati.
Coro3Hi opranu ynpasiiHHS, 301HCHIOIOYH TPABOTBOPUY AiSUIBHICTB, MO-
YaJli BUXOJAUTH 33 MEXi MPSMOTro 3MICTy BIAMOBIIHUX MYHKTIB CTATTi 1
Koncrutymii CPCP i TuM caMuM 3By>KyBasi 00CAT TOBHOBAKEHb COFO3HUX
pecny06mik (y Tomy uuciai i YCPP) [10, c. 6].
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VYnpoznosx aii nepmoi Koncrutyuii CPCP (a ue Tpusano no 5 rpyass
1936 p., xonu Oyina mpuiHATa HOBA, TaK 3BaHA «CTANIHCHKa», KOHCTUTYIIIS
CPCP) 1o Hei BHOCHIIHCS 3MiHH, SIKi 3BY)KYBaJIH 1 0€3 TOTO Jy»e 00MeKeH1
CYBEpCHHI MpaBa COIO3HHX pecmyOiik, a 3Haunth 1 YPCP. Tak, 3 meroro
nenTpanizamii gepxasuoro ynpasiinas [IBK i PHK CPCP npuiiasian
18 mucromana 1925 p. nmocranoy «IIpo yTBopeHHSI HapoIHOTO KOMicapia-
Ty 30BHIIIHBOI 1 BHYTPiHKOI TOprieii Coto3y PCPy», 3rigHo 3 sKoro 3a-
TraJTbHOCOIO3HUHN HApOMHUN KOMicapiaT 30BHINITHROI TOPTIiBIi 1 00’ €qHAHUI
HapOJHMUI KoMicapiaT BHyTpiHb01 TopriBii CPCP Oynu 31uTi B €quHni
3araJbHOCOF3HUI HAPOJIHUI KOMicapiaT 30BHIIIHBOT i BHYTPIIIHBOT TOP-
riBimi Coroszy PCP [1, c. 70]. V 38 sa3ky 3 mum 111 3’131 Pax Corozy PCP
26 kBiTHs 1927 p. BHIC Bignoinny 3Miny 10 crarti 51 Koncturymii CPCP
y penakuii 1924 p. [1, ¢. 73]. TakuM 4uHOM, TIEpEIiK 3arajibHOCOK3HUX
HapOTHUX KOMicapiB IMMOTTOBHUBCS ITIE OTHUM HAPKOMAaTOM 33 PaXyHOK JTiK-
Binauii 06’ennanoro Hapkomaty CPCP. IIpo monanbiry neHTpasizaiio
ynpasninas B CPCP cBimunTh 1 mocranosa npyroi cecii IBK CPCP m’sitoro
ckirkanHs Bif 7 rpyaHst 1929 p. «llpo yTBOpeHHS HapOIHOTO KoMicapiaTy
3emsepodctBa Corozy PCP». 3rigHo 3 1i€l0 MocTaHOBOIO YTBOPHUBCS
00’erHaHni HaponHUil KomicapiaTt 3emiepodcta Coro3y PCP i3 gocuth
IUPOKUMU MTOBHOBakeHHSAMH [ 1, c. 103—104]. Takum unHOM, peciryOmi-
KaHCHKUH HapKOMaT 3eMeJIbHHUX CIpPaB IMiANOPAIKYBaBCI 3a3HAUCHOMY
00’enrnanomy HapkomaroBi CPCP. [leBHUM KpokoM y cripaBi MOJAIBIIIOTO
3TOpTaHHS CyBEPEHHHX TpaB COIO3HUX PeCITyOITiK Oyina JIKBiIaIliss HapoIHUX
KoMicapiaTiB BHYTPILIHIX CIIPaB COIO3HMX PECITYOIIK 3TiJHO 3 TOCTaHOBOIO
HIBK i PHK CPCP Bix 15 rpynns 1930 p. [1, c. 128-129]. V 3B’s3Ky 3 M
BinmoBimHi 3mMiHu Oynu BHeceHi 10 Koncturytii CPCP VI 3’i3mom Pax Co-
103y PCP 17 Gepesnst 1931 p. [1, c. 134—135]. LlenTpanizaiis yrnpasiiHHs
MIPOOBKYBAjIacs i Y HACTYITHI POKHU IIJITXOM YTBOPEHHS IO HU3KU CO-
FO3HUX HapkomariB [1, c. 140, 142-143]. A 20 gepBast 1933 p. Oyna mpu-
rusara nocranosa LIBK i PHK CPCP «Ilpo 3acuyBanus IIpokypatypu
Coro3y PCP» [1, c. 144]. 10 mumas 1934 p. 6yB yTBOpEHMIA 3araIbHOCOI03-
HUI HapKomaT BHYTpimHix copas [1, c¢. 150—-151]. 20 gunus 1936 p. Oys
yTBOpeHHH 00’ €HaHUI (COF03HO-pecTyOIiKaHCHKHIA) HAPOAHUI KoMicapi-
at rocturii Corozy PCP [1, c. 178].

TenneHuis 1o neHTpatizauii, ska BUSBUIIACST NPAKTHYHO 3pa3y kK Micis
MPUAHSTTS epioi coro3Hoi KoHcTuTyii, 3Halia Hait0IbII TTOBHE BiJ10-
opaxenns y Korcrutytii CPCP 1936 p. Tak, sxmio nepma coro3Ha Kon-
CTUTYLIs MicTHIIa OKpeMy IiaBy «IIpo cyBepeHHi paBa COI03HHUX pecIryOriK
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1 Ipo coro3He TpoMastHCTBOY, TO B Korerutyuii CPCP 1936 p. monoxeHHs
po 00MEKEHUH CYyBEPEHITET peciyOIliK, PO MPaBO COK3HOT pecyOsIiKku
Ha Buxin i3 CPCP, mpo He3MiHHICTh TepHUTOpii COr03HOI peciryOumiku 0e3 il
3TO/IM MiCTHIIH OKpeMi crarTi (ctarti 15, 17, 18) y pozaini I «/lepxaBanit
yCTpiii», B IKOMY Ha mepuoMy IiaHi ctosio BuzHadeHHs Coro3y PCP
(crarts 13) i mpenmeris Biganus Cotosy PCP (ctarra 14).

[puitHsATa B yMOBax »OPCTKOTO CTalliHCBKOTO ToTaliTapusmMy KoHcTu-
tymist CPCP 1936 p. Bxe He mependadgaia MexaHi3My OIPOTEeCTyBaHHS 1 ITPH-
3yIUHEHHS aKTiB COIO3HUX OPraHiB BJIa M BiANOBIIHUMH OpraHaMH COIO3HHX
pecnyomik, y Tomy uucii it YPCP. ToOTo OyB ckacoBaHMI MEXaHI3M 3aXUCTY
pecmyOIikaMy CBOIX X04a i 0OMEKEHUX, aJie CyBEpPEHHUX TPaB.

[lepma coro3na KoHcTuTywis He MicTHIIa crielialbHUAX PO3ALIIB PO
MIPUHIIMAIIN OpraHi3allii CyCIijJbHOIO 1 JIEPKaBHOIO YCTPOIO, 3aca iy opra-
Hi3arlii Ta JisutbHOCTI Pas, mpaBoBHii cTaTyc TpoMaasiH, BHOOPYY CHCTEMY
Tomo. L{i BaskKIMB1 MUTAaHHS PETYINIOBAINCS B KOHCTUTYLISAX COIO3HUX Pec-
my6umik, 30kpema B Korcturynii YCPP 1919 p. i Konctutynii YCPP 1929 p.
3axpirmieHHs 3a3HAaYCHNX TTOJIOKEHD Y KOHCTUTYIIIAX COIO3HUX PECITYOITIK,
3a ciyiHuM 3ayBakeHHsiM B. M. Kypununa i C. JI. Ponina, «miakpeciio-
BaJIO CyBepeHiTeT pecmyOmikm» [7, ¢. 124]. Tenep mosioxeHHs po CyCIiib-
HUU 1 IepKaBHUH J1a]l, OCHOBHI IpaBa i 000B’I3KH TPOMAJISIH, BUOOPUY
cucremy mictuiucs B Koncturyuii CPCP 1936 p. i maiike gociniBHO Bif-
TBOPIOBAJINCS Y MPUMHATHX Ha i1 OCHOBI KOHCTHUTYIIISIX COIO3HUX PeCITyOIIiK,
3okpema B Korcrutytii YPCP 1937 p. To6to Koncturytiss CPCP 1936 p.
3HAYHO 3BYXKYyBajla CyBepPEHITET COFO3HUX PECITyOIIiK.

Taxum uuHOM, 32 iepmoro Koncrurytiiero CPCP Yipainceka CPP mana
CTaTyc COO3HOI PECITyOIiKM 3 0OMEKEHNUM CyBEPEHITETOM y CKIIAl COF03-
Hoi nepxasu (CPCP), HamineHoT IMPOKUMHU MTPaBaMu, IIEHTPAIbHI OpraHu
BJIAJH 1 YIIPABIIHHS SKOI 3 9aCOM Jie/ajli OUTbIe TOMIHyBaJId Ha peciy0-
JKaHCBKUMHU JICPKABHUMH OpraHaMH.
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I'onuapenko B. Craryc Ykpannckoii CCP no nepsoit Koncruryuuu
Coro3a CCP

B crarbe Ha ocHoBe ananu3a HopM Koncturymuun CCCP 1924 1. u mocneny-
IOIIUX KOHCTUTYIIMOHHBIX aKTOB 0OOCHOBBIBAETCs BBIBOA O ToM, 4yTo Y CCP kak
CyOBEKT COI03HOTO roCyAapcTBa UMeJia BeCbMa OrpaHUuEHHbIE TIpaBa, KOTOpbIe
MIOCTOSIHHO HapyIIaJINCh COIO3HBIMU OpraHaMH BIIACTH U YIIPABICHHUS.

Knioueswvie cnosa: Koncrurynuss CCCP 1924 r., craryc YCCP B coctase co-
F03HOTO TOCY/IapCTBa.

Goncharenko V. Status of the Ukrainian SSR accordance with the first
Constitution of the USSR

The article based on analysis of constitutional provisions SSR in 1924 and the
following constitutional acts substantiates the conclusion that the USSR as a subject
of the state union had very limited rights, which are constantly violated by the Al-
lied authorities and management.

Keywords: the Constitution of the USSR in 1924, the status of the Ukrainian
SSR in the Soviet state.
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YK 340.15:321.1(477) B. Epmonaces, unen-xopecriongentT HATIpH
YkpaiHu, JOKTOp IOPUAMYIHUX HAYK, IPO-
¢decop HamioHanbHOro yHiBepCcHUTETY
«lOpnanuna akagemisa Ykpainu iMm. fApo-
cmaBa Mypporo»

borgan XMenTbHNIBKNUIT PO MPO6IeMN i mepCcrneKTUBU
YKPaiHChKOI'O Jep>KaBOTBOPEHHA
(mo 365-pivus HamionanbHOI peBontonii 1648 p.)

CraTTs npuCBsiYCHA BUBUCHHIO 1 OCMUCIICHHIO TIPOOJIEM Ta IIEPCIIEKTUB YKpa-
THCBKOTO JIePKaBOTBOPEHHsI B X011 HarlioHanbHO-BH3BONILHOI BiliHu 1648—1654 pp.
YHACIIIOK 30BHIIIHBOIONITHYHUX Ta BHYTPIIIHBOIIOMITHYHIX BIUIHBIB, BIACHUX
MIPIOPHUTETIB 1 OPIEHTHUPIB.

Knrouosi cnosa: HamionanpHO-BU3BOIBHA BiitHa 1648—1654 pp., b. Xmens-
HULBKUH, reTbMaH, Piu [locnonura, HalliOHATBLHO-TEPUTOPiaIbHA ABTOHOMIS,
(hopMa TpaBIiHHSA, TeP>KaBHO-TIPABOBUN PEIKUM.

HarionansHO-BH3BOJIbHA BilfHa YKPATHCHKOTO HApOIy, 0 BUOYXHYIA
Ha modatky 1648 p. mig nmpoBogoM bormana XMenpHHUIIBKOTO, TOCTABHIIA
Iepel HUM 1 KO3aIbKOI0 CTapIIMHOI0 0e31i4 HaraabHUX MPOoOJIEM II0I0
OCMHUCIICHHS IeP>KaBOTBOPUYMX MEPCIIEKTHB: ()OPMYBAHHS MOJTITHYHOI CHC-
teMu Ko3ampKkoi epskaBu, BHOOPEHHS MOITHIHOT aBTOHOMIT y ckiami Pedi
[MocmonuToi YU MOBHOTO JEPIKABHOTO CYBEPEHITETY, BCTAHOBIICHHS MEX
KO3allbKO1 TepUTOPii, BUOOPY 3ac00iB e(DEeKTUBHOTO 3aXHUCTY IIPaB KO3aKiB,
MilllaH, CeJISTHCTBA, TPABOCIIABHOT BipH, 30BHILITHBOIIOIITHYHUX OPIEHTHPIB
1 COIO3HMKIB Ta iH. Y X0/1i BU3BONBHOT BifiHH, KOJIM HEPIJIKO BOEHH] YCIIXH
1 MOpa3Ky BHUIIEPEIKAIM OCMHCIICHHS iX 3HAYSHHS LIS IeP’KaBOTBOPEHHS,
reTbMaH Ta MOTr0 HACTYITHUKH BUMYIIIEHI OyJIM yTOUYHIOBATH, CYTTEBO KOPE-
I'yBaTH, i 30BHIMIHbOTIOJITHYHIUMHY BILTUBAMU 1 KEPYIOUUCH G1ACHUMU
npioputeTaMu i opieHTauisMu, cBoi inei i Aii. IX BUBYeHHS Mae BaxkiMBe
HayKOBE 3HAUEHHS ISl OCMUCIIEHHS iCTOpIi IepKaBOTBOPSHHS B YKpaiHi
npyroi nonosunu XVII ct.

I3 mouarkom HamioHansHOT peBotolii reThMaH pa3oM i3 CBOIMH IPH-
OiuyHMKaMHU OyB TOTOBHH JI0 TIEPErOBOPIB 13 MOIBCHKOIO B 1010, BHHOIITYBaB
i71ef0 BUOOPEHHS aBTOHOMIT JJTs KO3a1bKoi TepuTtopii y cknaai Pedi [Tocmo-
nuToi. Y 6epe3ni 1648 p. 1mix yac meperoBopiB 3 MociaMu KOPOHHOTO T€Th-
mana M. Ilotorpkoro b. XMenpHUIBKII BUMaraB BUBECTH MOIBbCHKI BIChKa
13 IUX 3eMeIb, JIKBilyBaTH Ha HUX ynpasiinas Pedi [locnonuroi, Hagatu
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boz0aH XmenvbHUybKuli npo npobnemu i nepcnekmusu. .. B. Epmonace

iM mpaBa yKiagaTé AOTOBOPU i3 3apyOiKHUMH BologapsMu. [ eTbMaH Ha-
MpaByIsie KJIOMOTAHHS JI0 MOIBChKOTO Kopouis Brnamucnasa IV mpo 36epe-
JKCHHS JTaBHIX rpaB Bilickka 3armopo3pKoro, CKacyBaHHS ITOTIEPEIHIX Cei-
MOBUX KOHCTHUTYIIIH MPO X 0OMEXCHHsI, CKIIaJa€e THCTPYKIIi KO3aIl[bKUM
rociam 10 Bapiasuy, 3BepraeThest 40 KOpOHHOTO Mapiuanka Anama Kaza-
HOBCBKOTO0, KopoHHOTro0 KaHiyiepa FO. Occomnincekoro, ku:3s B. 3acnascbko-
ro, OpamsaBcbkoro BoeBoau A. Kucins 3 mpoxaHHSIM KJIOTOTAaTUCS Tepe.
KOpoJIeM Ta ceiiMoM 3a Bitickko 3amoposske [1, ¢. 23-27, 3644, 46, 47,
126, 127, 128-131, 139-141, 151-154, 157-162 Ta in.].

VYTiM MIBHIKO NMEPEKOHYETHCS: «BEIUKOIO MaHa i MPOCUTH TPYIHO,
1 6opoTtrcs 3 HUM He i cuty» [1, c. 26].

OckiIbKH TIOJIBChKA CTOPOHA BBaXkasia mpono3uuii b. XMensHUIBKOro
HETNPUHHATHUMU 1 3arpo3uBUMH Ais exHocti Pedi [TocmonuToi, ykpain-
CHKO-TIOJTCHKI BITHOCHHH TIEPEPOCIN V BiifHY. Bike y cBOiX meprmux «3a-
3UBHMX YHiBepcajax» KBITHA-TpaBHA 1648 p. ykpaiHChbKHI TeTbMaH 3a-
KIIMKA€e TyXOBHHUX JIFONIEH, BIMTIB, OypMHCTPIB, paJIlliB Ta IHIIUX YPSIOBIiB
«CKUHYTH SIPMO» JIAXIB 1 pi3HUX TaHIB, «SIKi MOPYIIWIN HAIlli TIpaBa i 3He-
Ba)kaJIM Halle Bilicbko 3amopo3bkey, i «3100yTH cBoOOay». Baxiusa ae-
TaJib: XMEJIBHUIBKUN JTOPIKAE TIOJISIKAM, 1[0 BOHH METO CBOET MOTITHKH
MOCTaBHJIM «OIIaHyBAaTH HAIIl JIaJ{ CaMOyIIpaBU i BUOOPY 1 HACTABIISIIOTH Hal
HamH ypsiioBUiB». OTKe, BiH BU3HAE ICHYBaHHS 3apOJIKy YKPaTHCBKOI 1ep-
JKaBH, ii 3acaj «caMoyIpaBy 1 BHOOPY» (YPSAOBIIIB), IO CKIAIHACS HA 3a-
MOPIXOKI, 00IIsE 3pOOUTH «HAITY 3€MITIO... OJIarOCIOBEHHOO» [2, c. 176,
178]. I'erbMan 3aknukae 1o pyiHauii monitnanoi cuctemu Pedi [Tocmo-
JUTOI Ha YKPaiHCHKUX 3€MIISIX, CTIO/IIBAE€THCS HA 30€pEeKEHHS 1 PO3BUTOK
«J1ay camOyIlpaBW» Ha OCHOBI TPaAMLIN KO3aLbKOTO CaMOBPSLYBaHHS
1 HOMITHYHOT KYJBTYPH YKPaiHCHKOTO cycHisibeTBa. [ eThMaH muite npo cede:
«...He Oymy >KaJTyBaTH Hi )KUTTS, Hi CHJIA, TOTOBUI Ha BCSAKI HEOE3IEKH, yce
BiJiIaM, aOu JIUIIIE JJIs 3aralIbHOT CBOOOJIH 1 CIIOKO¥FO, 1 yIia MOSI HE TTOTi-
IIUTHCS CKOPIIIIe, IOKU HE J00Yy CBOTO IUIOMY, IO S B HAWMBUIIIM Oa)kaH-
Hi mokiaBy. IIpoTe qokymenTn b. XMenTpbHHUIIPKOTO CBiTYaTh: HABECHI
1648 p. reTbMaH Ta Oro COpaTHUKH IlIe He BUCYBaJIM Iporpamy 00poThOn
3a JIep)KaBHY HE3aJIeKHICTh [3, ¢. 240].

I'eTeMaH cBimOMUI TOTO, IO YCITIX BifHU 3 MOJISKAMH 3aJICKUTH Bi
CHIUTBHMX 1 PillyyuX Jii KO3aKiB 1 CeJIsiH, NOMMPEHHS ii TepUTOpiaIbHUX
MEX Ha BCl yKpaiHChKi 3eMiti. BiH mparue 1oMorTuch MoxiTHYHOT iHTeTrpa-
i CyCHiIbCTBa, BPaXxOBYIOUYH IHTEPECH MPOBIIHUX CYCIIIHBHUX CTaHIB
1 Ipy1l, iX aHTUIIOJIBCHKI HACTPOT, 3a0€311eUUTH €HICTH iX O0poTHOU. bpar-
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JIaBCHKHI BOEBOJA 1 €AMHUM MPABOCIABHUM CEHATOP Y MOJBCHKOMY CeMi
A. Kucinp y nucTi 10 THE3HEHCHKOTO apxienuckoma 31 TpaBus 1648 p.
MMcaB, 10 Ko3aku, 3axonuBiu KuiBckke, bpaipiaBcbke Ta UepHiriBcbke
BOEBOJICTBA, XOUYTh PO3MIMPUTH CBOI Mexi Ha Bonuns, [Toimns i [anngu-
Hy, To0TO Pycbke BO€BOACTBO, a b. XMeNnbHUIIBKII «BCIOIN PO3CHIIAE TIO
MicTax TAa€EMHO CBOI JUCTH, JIe TUIBKU CTa€ pyci», KO3aKu, MOBCTABIIH,
XOUYYTh YCTAHOBHTH «HOBE KHS31BCTBO, CTOJHIICIO SIKOIO Mae OyTu KuiBy
[2,c. 192—-197]. A y cBOiX mrCTaxX 10 YKpaiHCHKOTO TeThMaHa BiH HaMaraB-
sl TIEpEKOHATH WOTO y TOMY, 110 «BiT4m3Ha JiIst Hac ycix ofHa, B AKii po-
JIWTACS 1 32KMBAEMO BOJIBHOCTEH HamuX... sika € KopoHoro [101bChK010%.
ITonbChKUX MarHATIB 1 MUISAXTY JIAKAJIa MMEPCIEKTUBA OKPEMITITHOCTI YKpa-
fHCBhKOTO Hapony. Lllnsxerchka mapoiis Ha TETBMAHCHKUH yHIBEpCa Bif
10 kBiTHs 1653 p. Ha3UBa€ TeTbMaHa «BEJIMKHH KHA3b PYChKHUID», SKUH MOXKE
npu3BecTy 10 posnany Pedi Ilocmonwmroi. Ls imes;, MaOyTh, HapomamIacs
B KOJIaX KO3aIlbKO1 CTapIIMHHU, ajie B oQiniiiHux aktax b. XMenpbHHUIIEKOTO
BOHA He QiKCyeThesi — Hi 'y 300pOBCEKOMY, Hi B BillomepKiBChbKHX TpakTa-
Tax, Hi B IEPETOBOPHUX JIMCTAX i3 Ty’KO3EMHUMH BoJiogapsiMu. O4eBHTHO,
BiJl caMoro nmoyarky Bu3BobHOI BiliHU Taka ifies po3nisiganacs B paMKax
aBroHoMii B Peui [TocnonuTiii i3 mpaBoBUM cTarycoM sik y Benukoro kHsi-
3iBcTBa JINTOBCHKOTO B Hilf — 3 BIIaI0I0 00OPaHOTO KHS3S, IMUPOKUM TIPE/-
CTaBHUIITBOM 1 MPUBLICSIMHU HUISXTH.

VY «3azuBHOMY yHiBepcanmi» Big depBHS 1648 p. b. XmenpHUIBKII
TUTYITy€ ce0e He JIHIIe TeThMaHOM 3armopo3bKOTo BiliChKa, a i «BCi€l cymol
00ipyu Jlainpa mManopociticekoi Ykpainu». [Tunie npo HaMmipu «ctatu He
MPOTH MHUJIOCTHBOTO ITAHA CBOTO KOPOJIsS, a IPOTH TOPJUX MOJSKIB, SKi
MaloTh 3a HIllIO BUJaHI HaM, KO3aKaM 1 B3araJii BCiM MaJoOpOCisiHaM BUCO-
KOTIOBa)kKHI mpuBisiei, mo 30epiraloTh 1 CKPIIUIIOIOTh Halll cTapoaaBHi
npaBa i BosbHOCTI». KopmoHamu «kHsA3iBCTBa Pycbkoro» rerbMany 0a-
YMJIACH BC1 3€MJI1, IKUMH BOJIOIIN KOJINCH «0aroyeCcTUBl KHA31 KHIBCHKI»
[4, c. 154]. Lsa xx Bumora (opmyiroBaiack HuUM i1 B «Haka3i nociam Bij
Biticpka 3amopo3pKoro» 10 MOJIBCHKOTO KOPOJsA. Y HbOMY HIETHCS PO
BiJTHOBJICHHS KO3aI[bKUX IIPaB i CBOOO, 30LIbIIICHHS peecTpy 3 6 10 12 THC.,
MOBEPHEHHSI PAaBOCIABHUM 3aXOIUICHUX YHIaTaMU LIEPKOB, BUTHAHHS «aK
110 Biciry» ypsIIOBIIiB TOJISAKIB, TTOCTABJICHUX TUM e KopoiieM [4, ¢. 183,
184]. 3aranpHa xo3aipka paga 10—12 yepsus 1648 p. npuiinsiia npomno-
sutito A. Kucinst mouaru neperoBopu 3 koposiem. OTke, KOJEKTHBHA
KO3aIlbKa BOJIS TTOB’s3yBajiacs i3 CITOJIIBAHHSIME HaIllOHAIBHO-TEPUTOPI-
anbHO1 aBTOHOMIT /Ut Ykpainu y ckinani Peui [TocnonuToi, mommpeHHst
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Ha KO3alTBO MpaB i cBOOO MOIbCHKOI NUIAXTH. Takuil mpaBoBHiA cTaTyC
Ko3zanpkoi nep:xaBu HaOIM3UIN MepeMOrn Ko3aubkux Bilchk. IIpore
b.XMenbpHALIBKU 11Ie TiANUCY€e TOKYMEHTH SIK «cTapiiuid Bilickka #ioro
KOPOJIiBCHKOI MIJIOCTI 3alTOPO3BKOTOY.

1648 p. y buTBax mpoTH NOJIBCHKUX OKYTHAIIMHUX BIHCHK T€ThMaH 3710-
OyB Omuckyui nepemoru mif XKosrumu Bomamu i [Tunssusmu va [omimmi
Ta JI0 KIHLS POKY 3BUILHUB IPAKTUYHO BC1 YKpaiHCHKi 3eMIIi, JIHIOBIIN JI0
3amocTs. Y pe3yabTari Isoro, y fokyMeHTax 1649 p. momitidHa mporpama
reTbMaHa JIOMTOBHIOETHCS 1 3MIHIOEThCS. Bike Ha mouarky mrotoro 1649 p.
Bb. XMenpHUIBbKHI caM MOB1IOMUB KOMicapiB MOJIBCHKOTO KOPOJIst TIPO CBOT
HaMipu TBOPUTH yKPaiHCBKY HepkaBy. | eThbMaH TOBOPHUB TOMi: «BHO IO
3 JSIICBKOT HEBOJII HAPOJ BECh pyChKuil... Temep qocuTh TOCTAaTKy B 3eMJIi
1 KHA31BCTBI cBOIM 1o JIbBOB, XomMm 1 [ammuy» [4, c. 118]. I rerbMaHa sk
aBy YKpaiHd BU3HAB MONTBCHKUH KOpoiTh. 19 motoro 1649 p. Ha 3aranpHii
ko3aupKiil paai y [lepescnasi nocnu Sna-Kazumupa Bpyuniu iiomy pazom
13 IIPUBIJICEM HA BOJIBHOCTI FeTBMaHCHKY OyiiaBy i OyHYYK, 4epPBOHY KOPOT-
By 3 OinmM stebGenieM, a TakoK KOIMITOBHI mofgapyHku. Jlitommcerns Camo-
BUJCLB MIATBEPAXKYE, IO «...3 pA3HUX CTPAH MOHAPXH OTO3BAJIUCH 3 IIPH-
SI3HBIO JI0 TeThbMaHa i ogapku npucianuy |5, ¢.74]. Hagiinum nogapyHku
1 BiJT MOCKOBCBKOTO T1aps. Lle Oyno mogaTkoM MiXXHapOZHOTO BU3HAHHS
YKpaiHCBKOI AepKaBHU, 3aCIyT ii TOJIOBHOTO TBOPLL.

VY myHKTax Ko3aIlbKuX BUMOT Bin 24 mfotoro 1649 p. retbMaH mporio-
HyBaB, 00 KUIBCHKUN BO€BOAA OyB yKpaiHLIEM, SIKMH «I0IEPXKYETHCS
IPELBKOTO 3aKOHY», 00 «MH, Pych, Manu nmonaiiMeHIe TphOX CEHaTOPiBY,
sIKi O «3aXHIIaJIA HAIITy Bipy 1 IIpaBa pyCchKoro Hapomy» [6, ¢. 51, 52]. Y Bu-
MOrax J10 HoJbChKoro kopodis funa Kasumupa Ha nouatky cepnss 1649 p.
HaeThest Mpo HeOoOXiAHICTh «BUAaBaTH Pyci mpuBinei, JeKpeTH, MaHIaTH
0e3 OyIb-sKOi 3aTPUMKH 1 3BOJIIKAHHS, TTOHAJT ITPaBa, SIKUMUA KOPUCTYEThCS
KOpPOHHA IIJISIXTay, 00 «BC1 CEWMOBI YXBaJIH, 110 YPi3yIOTh Ipasa i BiTbHO-
cTi Bilicbka 3anopo3pKoro, SIK HeCIpaBeJIMBO BUJaHi TAKOXK MOBUHHI Oy TH
CKacoOBaHI KOHCTHTYII€IO» [6, ¢. 54—56]. Takum unHOM, aBTOHOMHA Ko03aIth-
Ka YKpaiHa Maja OyTH 3aXHILEHOI0 i IHCTUTYLIOHAJIBHOIO B IEPKaBHOMY
MexaHi3mi Peui [Tocnonuroi, npeacrapieHa B 11 BUIIOMY 3aKOHOIaBYOMY
opraHi — ceimi.

Jlesiki iCTOPHKH BBaXKaloTh, IO 1/1ei He3aIexkHOi [ eTbMaHIInHU 200
Benukoro kHs3iBcTBa Pychkoro nuiie BH3piBaiy cepes KO3albKoi eNliThH
[muB.: 7, c. 7; 8, c. 211]. HacnipaBai retbMaHCchKu ypsaa Koszarpkoi nepika-
B, KO3aKH 1 MOCHOJIMUTI HAa MICISIX Majo 3BayKald Ha J03BoNU Bapiasu
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10/10 PO30YIOBYU BIJIACHOI JEPKABHOCTI, MOIIUPEHHI Ha BCIO 3BUIBHEHY
TepUTOPIto 11 BIAaCHOI AepKaBHOT opraHizaii, K03albKOTO 3BUYAEBOTO Mpa-
Ba Ta TEPUTOpiaNbHO-aAMIHICTpaTUBHOTO ycTporo. [lounnatoun 3 1648 p.
BigOYBaE€THCS MPOLIEC CTAHOBICHHS HALlIOHATIBHOI MOTITUYHOI CHCTEMH —
CKJIQIa€ThCs ACpKaBHUI anapar, O4OIIOBaHUI reTbMaHOM, BEPXOBHUM
OpraHoM BJaJv, BIAMOBIAHO 10 KO3aIbKOIO 3BUYAE€BOTO MpaBa, CTA€ 3a-
rasbHa ([eHepasibHa) BilickkoBa Ko3albka pazaa. Ille B uepBHi 1648 p. BoHa
npuitHana «CtarTi npo ycTpii Bilickka 3amopo3bKoro», siki IOpUINIHO
3aKpIITIOBAIM TIOBHOBAYKEHHS T€ThbMaHa Ha OCHOBI KO3aLbKUX MPABHUX
3BHYAiB, Y TOMY YMCIi HOoro oOpaHHs Ta KoMIeTeHUito. [loBHOBakeHHS
myOIiyHOI BIagy B HOBOYTBOpEHiil YKpalHCBbKil JepsKaBi mepeiuuim 10
OpraHiB ynpasiiHHA Ko3alTBoM. CHucTema oprasiB myOmiqyHOT BiIagu po3-
OymoByBasiach MiJl KepiBHUUITBOM b. XMeNbHHULIBKOTO SIK LiTiCHA, iepapXiy-
HA, 13 JJOCUTH YiTKOIO CTPYKTYpolo i dynkuismu. Lisg cucrema mana tTpu
PiBHI: TeHepaIbHUH, TOJIKOBHI 1 coTeHHM. [lepmmii cknanany By opra-
HU JIep>KaBHOI BIIaJW Ta YIPaBIiHHS: BUILI KOJeTianbHi oprann — [ene-
panbHa pasa, CTapiMHCbKa pajia, FeThbMaH sIK IJ1aBa AePKaBH 1 reHepaTbHUH
(reTbMaHCBKUHN) ypsia. Jpyruii — mosikoBi Ko3aubKi paau, NOJIKOBHHUKH,
nonKoBi ypsiau. TpeTiii — cOTeHH1 Ko3albKi pajy, COTHUKU, COTEHHI YPSAH.
Ha Micsx cTBOPIOIOTHCS MOJIKOBI i COTEHHI OpraHy BIajaHu, epeodupa-
I0THCSI OPTaHH MiCHKOTO CaMOBPSIIYBaHHS, 10 MPOJOBXKYBaIH (YHKIIOHY-
BaTH Ha ocHOBI MaraeOyp3pkoro npasa. BinnmoBigHo BuOynoByBajacs
Il po3raiykeHa Cy/l0Ba CHCTEMa JCPKaBHUX CYHiB: COTEHHMX, MOJIKOBHX
CyZiB (KoJeriil) i reHepanbHUI Cya; CTAHOBHX Ta CrieliadbHuX cyaiB. [1po
IO He MMHCaB y CBOIX JIMCTaX reTbMaH, Tak Lie Ipo CBOT MPAaKTHYHI KPOKU
3 TBOPEHHS YKPATHCHKOI JIepKaBH, MPOLIEC MOIMPEHHS KO3a[bKOTO YCTPOIO
Ha BCIO 11 TEPUTOPIO.

300piBchKuii 10oroBip y cepnHi 1649 p., MyHKTH SKOTO, BBa)KaB TeThMaH,
«MaroTh OyTH Ha ceiiMi 3aTBepIKeH» [6, ¢. 230-232], IopuaUYHO 3aCBIIYMB
3aBepIleHHs nepuoro erany GopmyBanHs Kozanpkoi nepxkasu. 3a ioro
yMOBaMH 3amnopo3bKe BIHCHKO yTPHUMYETHCS KOPOJIEM Ha JaBHIX BOJIBHO-
CTAX, PEECTP SKOTO CYTTEBO 301IBIIYETHCS, BU3HAYATIUCH MEXKI KO3aI[bKOT
TepuTopii, cTonuuero ii ctaas Uurupun, 3a00poHsUIOCH TIepeOyBaHHS Ha
Liii TepuTOpii KOPOHHOTO Bilickka, y KuiBcbkomy, bparyascekomy, UepHi-
riBcbkoMy Ta PycbkomMy BO€BOJCTBaxX ypsIu MOBHHHI HajleXaTH JIMILIE
«UUISIXTI BipH PYCBKOI», HILTOCS MPO 3aBEACHHS JOKYMEHTALIl «PYCHKUM
MUCBMOM» Ta 1H. [6, ¢. 230-232]. 300piBChKHIA TpaKTaT (PaKTUUHO JETITH-
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Mi3yBaB NosiBy Ko3armpkoi aep>kaBu, yHOPMOBYBaB ii BiTHOCHHH 3 Piuuto
[MocronuToo. YMOBU IIMX BiJIHOCHH JIOTIOBHIOBAJIUCS 3 T€ThbMaHCHKOT
«lHCTpYKIiT 10 MpecBiTIIOro ceHary» HampukiHii JucTomana 1649 p.
B «lHCTpYKIIIT KO3aIbKUM TIOCIIaM JI0 Kopoiisi» Big 10 Gepe3ns 1650 p.,
SKUM YMHUIIICS TIEPETIOHH 3 OOKY TMOJIbCHKUX «ITaHIB BOEBOA 1 CTApOCT» [6,
c. 238-240, 241, 242].

TakuM YuHOM, JpKepenia 3aCBiUyIOTh HAasBHICTD JIBOX F'OJIOBHUX 3acCajl
HaIllOHAIBHOI Iep KaBHUIIBKOI i1e1 b. XMeTbpHUIIEKOTO: K IPOTpaMU-MiHi-
MyM — BHOOpEHHS KO3aIbKOTO aBTOHOMI3MY B ckiaji Peui [TocmomuToi,
SIK TIPOTPaMU-MaKCUMyM — CTBOPEHHs He3asexHoi Kozalpkoi gepxkaBH.
Inest aBTOHOMI3MY BOJIOZIIa YMaMH YaCTUHHU KO3aITbKO1 €T 1 TIUISIXTH, XTO
MparHyB 3piBHATUCH y NPaBax i3 MOJBCHKOIO IUISXTOI0, JOMOTTHCH PIBHOTO
3 HEIO MIPE/ICTaBHUIITBA y ceiiMmi. Ta 0CHOBHA Maca Ko3alTBa 1 OCUILCTBA,
XTO HaWOITBITIE CTPAKIaB BiJl TOJBCHKUX MarHaTiB 1 MIIIXTH, HE TIOMUISITN
takoi izei. Tomy Big camoro nouarky HarioHanbHOT peBOSIOLIT piunociosb-
ChKa MOJITUYHA CUCTEMA 3a3Ha€ pyHHallii, HATOMICTh Ha/I3BUYAIHO 1HTEH-
CHBHO BiJ10yBa€eThCs JOPMYBaHHS YKPATHCHKOI Ha OCHOBI TPa/IMIIii KO3aIlb-
KOT'O CaMOBPSITyBaHHSI.

[porinni nocninauku [HcTHTYyTY icTopil Yipainn HAH Ykpainu Bin-
3HAYA0Th, [0 Y CTAHOBJICHHI i €BOIIOMIT ()OPMH IeP>KaBHOTO MPaBITiHHS
3a b. XMenpHHLBKOTO BinOyBaKcs CKJIaAHI mpouecu. 3 modarky Hario-
HAJIBHOT PEBOJIIONIT KO3allbke caMOBPsIIyBaHHS (popMyBanocs Ha OCHOBI
pecnyOniKaHCBKUX 3acall, «KOJIEKTUBHA BOJIsD» Bilicbka 3anopo3bkoro 3a-
BX/IM pealizoByBajacs uepe3 3aranbHy (I'eHepanbHy) BifichKOBY pany,
YXBaIIN KX OyJTH 000B’I3KOBUMH /10 BAKOHAHHS TEThMaHOM, CTAPIITMHAM,
ko3akamu. Ta Bxke «3 1650 p. reTbMaH BUHOIITY€e HaMip 3aCHYBaHHsI BIIACHOL
JUHACTII, poOJIsiuYM CTaBKy Ha MiATPUMKY CTBOPIOBAHOTO HUM CEpell cTap-
muHA KTany». [licns BubopeHoi ko3anbkoo YKpaiHow y depBHi 1652 p.
HE3aJIC)KHOCT] «IPUIIBUAIIYETHCS (GOpMyBaHHS MiABAJIMH MOHAPXi4HOT
(dhopMu MpaBIiHH», «THM CaMUM OyI10 MOKJIAICHO MTOYATOK MEPEPOCTaHHIO
peciryomikaHChKol (hOpMH JIEP’KaBHOTO MIPABITIHHS Y MOHAPXIUHY» [IHB.: 9,
c.44,46,47; 10, c. 78-92]. Jlume cmepTb b. XMeNbHUIBKOTO Ta JepKaBHUIMA
niepeBopot [. Buroscekoro y :oBTHI 1657 p. «3pyiiHyBaiu KpUXKy OyIiBIIO
YKpaiHCBbKOT MOHAPXii», IO HE Majla «MIITHOI TOJI THKO-KYJIETYPHOI Opi€H-
Tanii Ha Hel y cepeZloBHIL CTapLIMHUY, 1 PO3MIOYaBCs MPOLEC BiAHOBICHHS
pecnyonikanchkoi hopmu mpaBiinHs [auB.: 11, ¢. 334; 9, c. 48]. Takum
YIHOM, He BiJ0yTach «yKpaiHChbKa MOHapXis», yTBepkeHHs y Kozarpkii
JeprKaBi «KJaHy XMEIbHUIBKOTO».
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He MeHII ckiagHUM MHUTAHHSAM € 3’SICyBaHHS CYTHOCTI MOJIITUYHOTO
pexxuMy ' eTbMaHIIMHYU, OCKUTBKH 3a YaciB b. XMeNbHUIIBKOTO BiH 3HAXO-
JIUBCSL Y TIPOIECi CTAaHOBIIEHHS 1 MMOCTIHHO TIEPEeXUBaB TpaHC(HOPMAITitO.
Leit pexxum 3a 4aciB BETMKOTO TeThbMaHa, BBAYKAIOTh ICTOPUKH, «IIBHIKO
€BOJIIOIIIOHYBAB BiJl p&KUMY ApTUCHITITAPHOI IEMOKpaTii y 6ik aBTOopHTa-
pu3My, IO YTBEPKYBaBCs Y (popMi 1e3apu3M, 3a SKOro mpH (hopMaTbHOMY
30eperkeHHI peciyOmiKaHChKOTO YCTPOIO KEPIBHUITBO yciMa MPOBITHUMHU
BJIQTHIMH 1HCTHUTYIIISIMH 30CEPEKYBAJIOCS B pyKaX OfHI€l 0COOM...» [TUB.:
12, ¢c. 13; 9, c. 28]. Takwuii aBTOPUTAPHUI PEKHM, 3BAKAIOTh AOCIITHUKH,
OyB IIpUTaMaHHUI 1 APYTil oNoBHHI reThbManyBaHHsI [letpa JJopormienka,
Hewmka IrmaroBuua, IBana CamoiinoBruya Ta IBana Maseru

omo hopmu npasminas ['eTbmanary yaciB b. XmenpHUIIBKOTO 3a3Ha-
yumo Take. [lo-niepie, He Tpeda MEPeHOCUTH Ha MOJIITHYHI peatii cepe-
nuan X VII cT. Hamr HUHINIHI ySBICHHS PO MOHAPXIIO 1 pecmyOIiKy,
npotuctaisity ix. Piv [locmonuTa (Bix nat. — res publica) — muisixercbka
pecnyOitika i3 CTaHOBO-IIPECTABHUIIBKOI0 MOHAPXI€I0, aBTOHOMIS B SIKiii
y dopmi Pycrroro kus3iBcTBa un Kosarpkoi peciryOmiku po3riisiganacs Ha
noyarky HaiioHanbHO-BU3BOIBHOI BiiHU b. XMETbHUIIBKUM 1 KO3AI[BKOIO
CTapIIMHOIO SIK MOYJIMBA aJIbTepHATHBA 11 He3aexkHocTi. Y [ombiii ceiim
royaB obupatu kopois 3 1573 p. i Ha cepenuny X VII ct. fioro Biana Oyma
BKpail 0OMEKEHO0 IIISXETChKOIO IeMOKparieto [auB.: 13, ¢. 169, 170; 14,
c. 106-124]. JoxymenTu 3acBiquyioTh: b. XMenpHUIIBKUI TParHyB 1 Ha-
MaraBcs CIIOBHa BHKopucTaTh ceiim Pedi [TocrionuToi Ta ioro ckiamoBi —
CeHaT 1 KOpoJIs, iX TOBHOBa)KEHHSI Ha KOPUCTh YKpaiHu, il MpeAcTaBHHUIITBA
B CeiiMi, MOIMPEHHS Ha KO3aITBO MpaB 1 cBOOO MOIbChKOT nuIAxTh. [Ipo-
T€ TOJIBCHKI MarHaTH 1 UIAXTa HE XOTiIM BU3HABATH HOBOITOCTAaJOi Ko3arb-
KOi JiepKaBH, HaBITh 3a 1l aBTOHOMHHUM CTaTycoM. TOMy TMOCIIH IreThbMaHa,
SIKi HEOTHOPa30BO pHOyBaJId Ha celiM 10 BapmraBw, ¢pakruaro 10 1654 p.
He Manu ycrixy. OTxe, IpOTUCTaBJICHHS peciyOIiKaHChKOT 1 MOHAPXiYHOT
(dhopmu TpaBITiHHS, 3aCaM SKOT HAYeOTO 3aKIalanuch Ha [ eThbMaHIIKHI 3a
rerbMaHaTy b. XMeNbHHAIIBKOTO, BBAKAEMO HEKOPEKTHUM, MO30aBICHUM
KOHKPETHO-ICTOPHYHOTO T1IXOY.

[o-ppyre, Ha TyMKY iCTOPUKIB, BXKe 3 To4arky 1649 p. «IpUIUHAETHCS
(hyHKITIOHYBaHHS 3aTaJIbHOI BIHCHKOBOI pajd, IO 3aMiHIOETHCS CTApIITHH-
CBKOIO...»; TeTbMaH BUKOPUCTOBYE THUTYJ, IO 3aCBiTUyBaB 00KECTBEHHE
NOX0KeHHs oro Biaagu: «borman XMeIbHUIIBKUH. BOXXHIO MUIOCTBHIO
reTMas 3 BoiickoM 3armopo3bKuM», BOMI SIKOTO TETIep MaJja I IJIATaTH «KO-
JIEKTHBHA BOJISD» KO3aLbKO1 CIITBHOTH. AJIe K Taka TUTYJaTypa, 10 3aCBij-
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gyyBaja OOKeCTBEHHE MOXOKEHHS Biaau, Oyna 3BuuHO0 ansi CepenHix
BiKkiB 1 moyarky HoBuX dHaciB y JMCTYBaHHI IPaBUTENIB €BPOTEHCHKUX
JieprKaB 1 aKLEHTyBaJa Ha JIETITUMHOCTI B rocronaaps, ii CyBepeHHOC-
1i. Tak, Box1b anrmiricekoi pesomonii O. Kpomsens y nucti 1o b. Xmens-
HUIIBKOTO TEX TUTYIIY€ HOTO «bB0XKbel MUIIOCTBIO TEHEPATIMCCUMYC U CTapo-
JaBHEH I'PEYECKOl PEeNUIuy U LEPKBH, BIACTEJINH BCEX 3alIOPOKCKUX Ka-
3aKoB...» [15, c¢. 212]. ¥V cepennboBiuHil €BpOIi CyBEpEHITET AepiKaBU
OTOTOXKHIOBABCSI HE 3 HAPOZIOM, a 3 0CO00I0 3aKOHHOTO (3arajlbHOBU3HAHO-
r0) MpaBUTENs, IO i ypaxyBaB reTbMaH y IUTOBAHOMY iCTOPUKaMHM JIHMCTI
10 pociiicbkoro XoTtuHcbkoro BoeBoau C. BomxoBckKoro, Jist SIKOTO, 3p0-
3yMiJI0, Taka TUTYJIaTypa Oyia 3BudHOIO [1, c. 64].

[To-tpete, nokymMeHTH b. XMENBbHUIIBKOTO CIIpaBAl MiATBEPIKYIOTh
3MEHIICHHS pOJi FeHepalbHUX paja Ha [erbMaHIIMHI y QYHKIIOHYBaHHI
TTOJTITUYHOI CHCTEMH, TTOPYIICHHI TPUHITUITY BHOOPHOCTI TeHEPATHHUX
CTapIIWH 1 MOJIKOBHUKIB, SIKi MOYald MPU3HAYATHCh TeTbMaHoOM (Y JIOKY-
MEHTaX TeThMaHa MaeMO JIMIIIE BIJIOMOCTI PO MPU3HAYEHHS OY>KMHCHKOTO
corHuka JI. CyxiHi HOKHHCHKUM TTOJIKOBHUKOM, . Hedass — monkoBHUKOM
y biny Pycs) [1, c. 79-180, 470, 471]. [Ipore ui 3MiHM, HA HAIIy AYMKY,
OyJM HACITIZIKOM He JIAIIe cy0’ €KTHBHOTO : YNHHUKA — MTPAarHEHHsI TeThbMa-
Ha M0 PO3MIMPEHHS CBOiX TTOBHOBAXEHB, «KMOHAPXIZMY», <JIETITHMAIlii
CMaJKOBOI TeThbMaHCHKO1 Baan». Taki BACHOBKH SIBHO I'PilllaTh CXeMaTH3-
MOM 1 CIIPOIIICHHSM SIK €BOJIOIIT MOITUIHOI cucTeMH | eThbMaHIITIHY, TaK
1 TUTaHiB Ta A reTbMaHa. HeyrnepekeHe BUBYCHHS ICTOPii iHCTUTYTY Te-
HEepaTbHUX KO3AIBKUX pajl T0OBOIUTb, 1[0 BOHH, XOU 1 CIIPaB/Ii CKINKAINCS
pijiie, TpOAOBKYBaM CKIMKATHCS TEThMaHOM JIO KiHIISl HOTO KHTTSL.

3a HamMMHU TiApaxyHKaMu, 3 JTI0Toro 1648 1o kBiTHA 1657 p. BKIIFOYHO
BigOysoch monaiimMenmie 16—17 3i0paHb 3araabHOBIHCHKOBHX (T€HEpallb-
HUX) pana. 3a xpoHoJjorier: 1648 p. — omm3pko 6—7; 1649 p. — 3; 1650
p.-— 1; 1651 p. —3; 1652 p. — 1; 1653 p. — 1; 1654 p. — 1; 1655 p. —
1; 1657 p.— 1[16, c. 81-83]. BimomocTi B [kepesiax Mpo reHepaibHi paju
€, 6e3nepedHo, HermoBHUMHE. [IpoTokonu iX 310paHsb, SKII0 BOHU OYIIH, aiKe
X 000B’SI3KOBOCTI KO3albKe 3BUYA€BE MPABO HE Nependavaso, B apXiBHUX
JDKepesiaxX BiJICYTHI.

MosxHa orogutucs (i3 3aCTepeKeHHIAMH) 3 ICTOpUKaMU | eThbMaHIITHHH,
110, «BPAaXOBYIOUM Masly €EeKTHUBHICTb BiJl JisUTBHOCTI 3aranbHuUX paz (He
BCix! — Aem.) Ta 3BaKalou Ha TIOTPeOy B ONIEPaTHBHOMY PO3B’sI3aHHI Ha-
TabHUX MpooieM, b. XMeTbHUIIBEKUI TIOBOJTI BiIMOBIIIETHCS BiJT iX CKITMKAH-
HS1, BUPILIYIOUH CIIPaBU OJHOOCOO0BO 200 mepeHocsun ix posrisia Ha Crap-
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HIMHCBKY paxy» [17, c. 285, 286]. Ane xk, mo-nepiie, reTbMaH 30BCiM HE
BIZIMOBIISIETBCS BiJ] IX CKJIMKAHHSI, 3BKAIOYHM HA BUKITIOYHI TOBHOBKEHHS
[IFOTO HAPOJIOIIPABHOTO OpraHy Ha 0OpaHHs reThbMaHa, BUPILICHHS MMTaHHS
BiliHM 1 MUY, SIKi TOTpeOyBaNn 3roAx, CBIIOMOI i aKTUBHOT MIATPUMKH KO-
3aIITBa, TOCHIIBCTBA 1 MimancTBa. Jlo Toro » motpeda y X CKIMKaHHI 3yMOB-
nsnacs HeoOXiTHICTIO 3MIIHEHHS CaMOi TeThMaHChKOI BIagH, 30KpemMa,
B YMOBaX HapOCTaHHs CTapIIMHCHKOI OMO3UIII Ta MparHeHHs MiTH Ha MOo-
cTymnky Baprmasi, mo npuMycuiio b. XmensHUIBKOT0 CKiIMKaTH [ eHepasny
pamy 26 tpaBHs 1651 p., gKa migTpuMana Horo Kypc Ha TIpOJOBXKEHHS 00-
potrou 3 [Tombiero [1, c. 219, 220], Ha po3ipBanHs BijHOCHH 3 [10abCEKOO
KOpPOHOIO Oyla IpUifHATa YXBayia it Ha UNTHPUHCHKIH pami y TpaBHi 1652 p.

[lo-npyre, reTbMaHy AOBOIWIOCH 3BaXKATH 1 HA HEIIOJIKMA OpraHizarii
W IiSUTBHOCTI TeHEpajbHUX Pajl. 3 OIVISLY Ha BEIHMKY YHCEIbHICTh, aJKe
B iX po0OOTi 3a 3BMYAE€BUM IIPABOM MaB IPaBO OpaTH KOXKEH KO3aK, a 3 10-
4yaTKoM NoBcTaHHs 1 HanionansHOI peBomtomii it uepes pisHuii couiaabHui
CKJIaJ, B yMOBax Maiike Oe3mepepBHOi BifHH, OyJ0 BaXKKO iX CKIMKATH
1 KepyBaru iX po0oToro. [lo Toro *k pilieHHs pa MOIIH OyTH Herependa-
YyBaHi /Ui TeTbMaHa i reHepaibHOi cTapiinHu. Tak, micis yKialaHHs
300piBchKkoi yroau B rpy/aHi 1649 p. ko3aku 3BUHYBaTHIIU T'eThMaHa B TOMY,
110 BiH 0e3 iXHBOI «pajn 3 KOpoieM 3aMupHUBCs». Maca Ko3aKiB XBHITIOBA-
nmacsii 1651 p. BBakana lioro BUHHUM Y nopasui mig bepecteukom. «HopHa»
paja BUMarasa, o0 BiH TOSCHHUB CBOIO MoBeMiHKY [18, ¢. 11].

Taxum grHOM, BijJ caMoro movatky HarioHaapHOT peBooLii i gepxa-
BOTBOPEHHSI Ha 3BUILHEHUX BiJl MMOJILCHKOI aIMIHICTpaIlii TepUTOPisIX YKpa-
{HM yTBepKyBasach peciyosikaHchka (opMa MpaBIliHHSA, 3aCHOBaHA Ha
TOMY, III0 TOBHOBaYXEHHS T€ThMaHa, T€ThMaHCHKOTO YPSAIY i KO3aIbKOi
CTapIlMHU B TOJKAaX 1 COTHsIX 0a3yBaJiucsa HA MaHjaaTi Hapoay. MoHapx
€ HeITiICTIINM OyIb-SIKUM 1HIIIUM Cy0’ €KTaM BiIaau. [ eTbMaH jke BU3HABAaB
TPagUIiiHY IS «KO3aIbKUX TPaB i BOJIBHOCTEI» BIIbHY TeTHBMaHCHKY
CJICKIIII0 Ha 3araJibHUX KO3al[bKUX pajax i He MaB HaMipy MOpyIIyBaTH ii.
VY «JloroBipHHX CTATTAX i3 pociicbkuM mapem OJiekcieM MuxaitmoBruaemy
(mm. 1, 4, 6 Ta «bepe3neBux crartsix» 1654 p. (1. i), «IIpusinei Biiicbky
3arnopo3bKoMy» TeThbMaH JIoMircs, o0 OyiM MiITBepAKeHi BCi MpaBa Ta
BOJIBHOCTI, IO icHYBaJii B Ko3ampKii pecIryOsir, «Imo MicTax Imood yps-
HUKHU Ha T€ JOCTOWHI OOMpaINCh i3 HAIIMX JIIOACH», 31 CMEPTIO reThbMaHa
«1100 3anopo3bke Bilickko came 3-momixk cebe rerbMaHa BUOUpaio...» [2,
c. 262, 263]. Li ;eMoKxpaTu4Hi 3acaay HAWOLIbIIE BiAMOBI N pecmyoti-
KaHCBKill (hopMi iepKaBHOTO TpaBIIiHHSL.
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[TpomoBUCTHI 7151 TOTITUYHOT XapaKTEPUCTHKH TeThbMaHa (haKT: Maro-
Y HaMip BIATUCS A0 MPOTEKIIil POCICHKOTO 1aps, BiH 3BepHYBCS 3 JTCTOM
JI0 3aII0PO3bKUX KO3aKiB, Mpocsyu mopaan. 3anopoxii 3 Ciui oxmucanm:
«SIx mucatumere makTa, TO... JOAUBISIUTECH caMi, 100 He OyJ0 Y HbOMY
HIYOTO 3aiBOTO 1 IIKIUTMBOTO HAIIii BiTYN3HI, HEKOPUCHOTO 1 CYIPOTHB-
HOTO HaIIUM MIPEKOBIYHUM IIpaBaM Ta BobHOCTAMY [19, ¢. 132, 133-136].
MoHapx 41 aBTOPUTAPHUHN MPABUTENb TAKUX MOPaJ] HE MOTPeOyeE.

Bixe mouyBaroun HaOIMKEHHS CMEPTi, TEThbMaH y APYTiH MOJTOBHHI
KBiTHA 1657 p. ckiukaB [eHepalibHy pajy 3a y4acTro KO3allbKOi CTapIInHH,
MOJIKOBHHUKIB, COTHHKIB, BUOOPHUX K03aKiB. Buctynaroun Ha Pani, rerbmMan
roBopuB: «bor He 1aB MeHI 3aKIHUHTH ITi€l BIHHU TaK, K OM XOTIJIOCS: 10~
nepiue, yTBepAUTH HaBIKM HE3aJIeKHICTh 1 BOJBHICTH Bally, MO-ApYTe,
3BUIBHUTH Takok Bomnuub, [TokyTTs, [Toximuis i [Tosmices 1 Tak mo30aBuTu
30pO€I0 HAIIIOIO sSPMa TTOTBCHKOTO HAPO PYChKHI OJlarouecTUBHiL...». Bin
nipocuB: «[loku s xuBwHiA, BUOEPITH cOOI, HA MOiX 04YaX, HOBOTO T€ThMaHa
BOJILHUMH TOJIOCaMIY. 3alpoTrIOHyBaB Ko3akaM KaHauaatypy A. Xnanosu-
4a, nepesiciiaBcbKoro mnosjkosHuka [1. Tetepro, monTaBcbKOro NOJIKOBHUKA
M. Ilymkapenka i renepanbaoro nucaps I. Buroscwkoro. IIpote Ti cami
BiIMOBWJIMCH BiJI 0OpaHHS, a KO3aKH HAIOJISTall Ha KaHauaaTypi 16-pid-
Horo Opis XMenpauIbKOTO. [€ThMaH mHpo 4H, CKOpille, yjaBaHo Hama-
raBcsl 3allePeUnTH — «CHH Miid TUTA MOJIOAE», a yac HeOezneunnid. Kozaku
3aMepeumiii: HOMY JOMTOMOXKYTh MYXi TOCBITICHI 1 OMHOCTAWHO YXBATAIU
rioro o6panns [20, c. 532, 533].

OTxe, reTbMaH BU3HABAB 1 CKOPUCTABCS BUKITFOYHUM EJICKLIHHUM Ipa-
BoM ['enepanbHoi paan. Mune mente poky i . BUroBcbkwid, BimpaBIisiioun
nociiB Ha BapmaBcekuii ceiiM, 1o MaB patudikyBaTu ['ansnbky yromay
1658 p., nopy4uB iM jomararucs, abu Micjsi HOro CMepTi OJIUH i3 OpaTiB
BuroBcbkux «....0€3 )oaHUX BHOOPIB ycmankyBaB Bemwke ['eTbMaHCTBO
i KniBcbke BOEBOACTBOY, @ IHIIMH «yCIaAKyBaB OM MiJbHE F€TbMAaHCTBO
[21, c. 34]. Y naHoMy BHIIQAKy KOPEKTHIlllE TOBOPUTH MPO «CIaJIKOBHH
reTbMaHaT» YU «CHAaJKOBY MOHApXiuHy Biaxy». JlOMIrmmch JeriTuMHOTO
00paHHsI CBOIM HACTYIIHUKOM CHHA, b. XMeNnbHUIBKHI 04€BHIHO PATrHYB
YHUKHYTH MICJIS CBOET CMEPTi TOCTPOi OOPOTHOM cepel CTapIInHK 38 reTh-
MaHCEKY OyaBy, 3aImo0ir T po3maay TpOMaIsTHChKO1 BittHY. 11i criomiBarHs
HE CHpaBAMJIMCS, a HACTYIHI NoAil rpomMaasHebKoi BiiHE 1658—1663 pp.
JIUIIE MiATBEPIUIN TANEeKOISIHICTE b. XMeIbHUIIBKOTO.

Tomy BBa)kaeMo CIIPOIIIEHNM BHCHOBOK ITPO «MOHAPXI4HI YCTPEMITIHHS
XMeNBbHUIBKOTO». 3p03yMiIo, HE MOJKHA 3allepeyyBaTé MOHOLICHTPUYHICTh
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MOJITHYHOT Baau Ha [eTbMaHIIMHI, KOJH LEHTPOM yXBaJeHHsI pillleHb
BHCTYIaB T€TbMAHCHKUN YPSAJ 1 IEHTpajbHI OpraHu ynpasminas. Hema
iZIcTaB 3amepevyBaTH 1 KOHIIEHTPALII0 BlIaad B pykax rerbMana. OiHak,
Ha Halle MepeKOHaHHs, He MOKHA 3BOJJUTH IPOIIEC EBOMIIONI] BIaau BH-
OOPHOTO ¥ Mi/TIETIIOT0 «KONEKTUBHIHM BOMi» Bilichka 3ammopo3pKoTo reThma-
Ha /10 10ro mparHeHHs! NepeTBOPUTH PECITyONniKaHChKY (HOpMY MpPaBIiHHS
B MOHApXIi4HY, HAMIpy «3aCHYBaHHS BJIACHOI JUHACTI» 03 BpaxXyBaHHS
ICTOPUYIHHUX pealiii bOro MpoIecy. A BOHH OYJIM 3aHAITO CKIAIHI IS
peaizalii 1eMOKpaTHYHUX MPOIETyp B MIOBHOMY O0CS3i i BUMaraiu He
JIIIE IEMOKPATHYHHX, & i aBTOPUTAPHUX METO/IB yIPaBIIiHHS.

[TepepocTanHs pecmyOIikKaHCHKOI POPMHE AePKaBHOTO MTPABITIHHS Y MO-
HapXiuHy OyIo0, Ha HaIly lyMKY, HEMOKJIUBE 3 THX K€ 00’ €KTUBHUX HPUYHH.
[Mo-nepue, 1o cepenunn 1653 p. b. XMenbHUIBKHI OyB BUMYIICHUH BH-
3HABaTH BEPXOBEHCTBO BJIAJU MOJILCHKOTO KOopois, a 3 1654 p. — MocCKkoB-
cpKoro uaps. Ilo-npyre, He3BaXxaroun Ha TEHACHILII0 0OOMexeHHs podi [e-
HepalbHUX paj i 3poctaHHs posi CTapIMHCHKOT pajiv, FeThMaHChKUX M0~
BHOBQ)XEHb, TOKYMeHTH b. XMeNpHUIIPKOTO CBiYaTh: BiH JIisSB BiJ iMEHI
Biiicpka 3amopo3bKoro, [iHyBaB «KOJEKTHBHY BOJIIO» KO3allTBa, Peaji3o-
BaHy 4epe3 3arayibHy BIHCHKOBY pajy, MIpUHANHMHI 10JI0 T€ThMaHCHKOT
eJIeKLii, MOTBEPAXKEHHSI MIKHAPOIHUX YroJl, BU3HABAB BUILY IOPUIUUHY
cuily iX pilieHb. Y CBOIX JHMCTaX BiH HE pa3 alesioe 10 aBTOPUTETY 3aralib-
HUX, «PaJIHUX» PIIIEHb: «s TOCIAB 32 BCiMa MOJKOBHUKAMHU, 100 TOpan-
THUCS», «IIOPAAMBIINCH 3 TOBAPUCTBOM, MU BUPIIIMIIN, MU OPAJUBILIKCE,
MTOB1IOMJISIEMO Bamy, TIHIIIE TIPO «3BUUal TabipHOT Hapaam» [ 1, c. 475, 476].
«Komnm 3amor0 BCi€i cTapImHu yXBaTUTHCS SIKE PIillIEHHs, — TOSCHIOBAB
b. XMenpHUIBKHUH Y JINCTI 0 BETMKOIO KOPOHHOIO reTbMaHa y Oepes3Hi
1656 p., To HOro NOPYIIUTH HAM MPUBATHUM YHHOM HE MOXKHa», aJKe «y
[IUX Kpasix, SKIIO M0-HeOyIb pOOUTHCS O€3 CIUTBHUX 1 MAJIUX pal, TO BOHO
3BHYAifHO He OyBae ctamuM, 00 Takuil (mopsimok) Biiicbko oOTrpyHTYBaIO
HaBiTb 3BHYasIMU» [3, c. 216]. Take cTaBneHHs reTbMaHa /10 paJHUX PilICHb
CYTIepEUYUTHh OCHOBHOMY MPUHITUITY MOHAPXii — HEIIJIETITICTh OYIb-IKHM
iHIMM cy0’exTam Biagu. IlpoMoBuCTHM € 1 TOH (aKT, 1110 TeThMaH 1 reHe-
paJibHa CTapIIMHA HEP1JIKO BKMBAJIHM TaKy Ha3BY LIMX 310paHb, K «CCHMM,
TIPUPIBHIOIOYH 1X 10 ceiimiB Pedi [TocmonuToi.

[Ipote muTaHHs 3’sICyBaHHS CYTHOCTI JIep>)KaBHO-IIPABOBOTO PEXHUMY 32
reTbMaHyBaHHs b. XMeIbHUIIBKOTO 3aTHINAETHCS JOCUTh CKIaHUM. Mexa-
Hi3M (pyHKIIIOHYBaHHS MTOJITUYHOI BT B KO3allbKil YKpaiHi /la€ micTaBu
OXapaKTepU3yBaTH ii IepKaBHUN PEKUM SIK PecITyOIiKaHCHKO-IeMOKpaTHy-
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HUH, 110 TOETHYBaB y cO01 €JIEMEHTH SIK MPSAMOi, TaK 1 OMoCepPeIKOBaHOT
JIeMOKpaTii, 1 6a3yBaBcs Ha IMOJIKOBO-COTEHHOMY a/IMiHICTPAaTUBHOMY yCTpOi,
Ha PUHLMII OJUTY BIIA/IM, MaB PO3BHHEHE MicLieBe caMoBpsiTyBaHHsL. [Ipo-
Te B yMOBax Maiike Oe3nepepBHOi BiliHHM, CKJIaJHOTO TEOHOIITUYHOTO CTaHO-
BUIIAa YKpaiHu 1eil pexkuM 00’ €KTUBHO HE MIT HOPMaJbHO (PYHKI[IOHYBaTH
1 YIOCKOHAJIIOBAaTUCh Ha JIEMOKPAaTHYHUX 3acajax, JOAEepP)KyBaTuCh yCixX jae-
MOKpaTHUYHUX TPOLEAYP. 3BiICH — HOPMAaTUBHO HE BPETY/IHOBaHI Ipe-
CTaBHHLITBO Ha T€HEPAJIbHUX PaJax, TEPMIHU iX CKIMKaHHS, BUOOPH IeHe-
paJIbHOI CTapIIMHU, PO3IIMPEHHS] KOMIETEHLIi reTbMaHa, CTapIIMHCHKOT
paju, BiICYTHICTh KoM(ikoBaHOTO mpara Ta iH. Tox Ckia/Hi 00’ €KTHBHI
YMHHUKY, a HE «MOHApPXiuHi ycTpeMiliHHA b. XMenbHUIBKOr0» BU3HAYAIN
repeyciM METO/IH 1 CIIOCOOH 3/1MCHEHHST HUM JISP’KaBHOI BIIaJIH.

OTxe, KOJIM MIEThCS PO «aBTOPUTAPHHUI XapaKTep BIIa/ln» BEIHKOTO
reThbMaHa, CJIijI, Ha HalTy TyMKY, 3BayKaTH Ha Taki OOCTaBUHU: 1) TeTbMaHy
JOBOJHMIIOCH JIATH MiA 4yac Oe3nepepBHOi BilfHH, KAPKOJIOMHUX 3MiH T'e0-
MOJITUYHOT CUTYAIlil, 10 YCKIIAJIHIOBAJIO JIEP)KaBOTBOPEHHS W YIIPaBITiHHS
Ko3zampkoto niepxaBoro, BUMarajio pilrydux i HeBiIKIaJHUX 3aXO0MiB 1 Al —
BIICHKOBHX, aIMIHICTPaTHBHHX, JUILIOMATHYHUX Ta iH.; 2) JICTITUMHICTh
MOJITUYHOT BTV B KO3aIbKill YKpaiHi IpyHTyBaNach Ha TPAJUIIISIX 1 3BH-
yasx Biiicpka 3amopo3pKkoro, Bipi KO3aKiB i MOCHIIBCTBA y HAJ3BUYANHI
SIKOCTi, BUHSATKOBICTh «bBOrom naHoro» rerbMana», Horo xapusmy; 3) Ko-
3allbKe TOBAPUCTBO MWJIBHYBAJIO 32 JOTPUMAHHSIM BUOOPHUMH OpraHaMu
3BUYA€BOTO MPaBa, KOJIEKTUBHOI BoJIi Bilickka 3amopo3bKoro, sSiKi HagaBaiu
JISTITUMHOCTI JisIM TeThMaHa 1 HOTo ypsiay. Y CBOIO 4Yepry, Ha IO KOJCK-
THUBHY BOJIIO 3Ba)Ka€ i reTbMaH; 4) aBTOPUTAPHI METO/IN YIIPABIiHHS 4acTo-
I'YCTO 3aCTOCOBYIOTHCSI B yMOBAX MEPEXiJHUX MEPIOiB O 1EMOKPaTHYHO-
'O Y TOTAJIITAPHOTO pexumiB [22, c. 117]. B ymoBax Maiixe Oe3nepepBHOL
BIMiHM TIEHTpaTi3alis 1 KOHIICHTpAIlis BIaId TeThMaHa i TETbMaHCHKOTO
ypsy Oyli HEMHHYYI, SIK 1 BAKOPUCTAHHS aBTOPUTAPHUX METOIB 3Tii-
CHEHHS JIep>KaBHOT Biaju. Lle miaTBepakye 1 TOCBi AHDITINCHKOT PEBOJIIO-
mii 1640-1649 pp., po3BUTOK SKOT IMPU3BIB IO MPOTOJIOMICHHS AHIIIII pec-
my0siKoro, yreepkeHHs pexumy O. KpomBers sik BilicbKOBOrO AUKTaTOpa,
HaJIIJICHOTO 3aKOHOJIaBYOI0 (Pa30M 13 MMapiaMEeHTOM), CYJIOBOIO 1 aJIMiHi-
cTpatuBHOIO Biamoro [23 c. 302, 307, 308]. Ha BimMiny Big AHTIil miepe-
pocTaHHs pecnyOniKaHChKo1 (POPMHU MPABIiHHS Y MOHApXiyHy 3a reTbMa-
HyBaHHsI b. XMeIbHUIBKOTO, HA HAIY TyMKY, HE BiZIOYJIOCH 1 IeMOKpaTHy-
Hi 3acaau Kozanpkoi fepxaBu, Xail He B IIOBHOMY 00C31, 3aBISIKHA HOMY
MIPOJIOBKYBAIN JTiSITH.
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Takum ynHOM, Bennd b. XMETbHUIIBKOTO SIK AEPKaBOTBOPLS 1 OJISATAE
B TOMY, 1110 BiH 3yMiB, HE3BKAIOUH Ha CKJIHI YMOBH Maiike Oe3nepepBHOT
BiifHH, BTUIMTH CIIOJ[IBAHHS HAPOJy Ha M030aBIEHHS BiJl OJIBCHKOTO THOO-
neHHs, Ha TBopeHHs Kozalpkoi nepxaBu, 11 JEMOKPaTHYHUX 1HCTHTYTIB.
B #ioro yHiBepcanax, Haka3ax, JINCTax, M0 30eperTucs, HAWO1IBIIT TIPaBIU-
BO BiJOOpa)KEHO peaxIlito reThMaHa Ha HarallbHi i rocTpi mpobiemu, 1mo-
POIKYBaHI CKIaAHUMHU oOcTaBUHaMu HailioHalbHO-BU3BOJIBHOT BIHH,
YCKJIaJHEHHSM reomnoiiTuyHoro craHosuma Kozanpkoi nepxasu, 30epe-
xeHHs 11 cyBepeHiTeTy. ToMy € morpeda moaaiboi po3poOKH TEOPETUIHUX
npobiiem ictopii Kozarpkoi neprkaBu, 0€3 4oro He MoJ0IaTH CXEMaTU3MY,
CIIPOIIEHB 1 MOZIEpHI3aIlil y po3yMiHHI CyTHOCTI HarionanpHOT peBoroii
XVII cT., He 30arHyTH CKJIQJIHOCTI 1 CynepewInBOCTi ii pO3BUTKY, HACTIIKIB
JIepKaBOTBOPEHHS.
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Epmonaes B. Bornan XmeabHunKHii 0 mpodiieMax u nepcneKTuBax YKpa-
HHCKOTrO0 rocynapersa (k 365-neruro Hanuonanabnoi pesosnonuu 1648 r.)

Crarbs OCBAIICHA U3YYCHUIO U OCMBICICHHUIO TIPOOIIEM U MIEPCIICKTHB YKpa-
HMHCKOTO TOCYapcTBa B Xo/e HarmoHamsHO-0CBOOOUTEIbHOM BOHHEI 1648—1654 IT.
B pe3yJibTaTe BHEIIHENOJIUTUYECKUX U BHYTPUIOIUTUYECKUX BO3JIEHCTBUIA,
COOCTBEHHBIX PHOPUTETOB i OPUCHTHPOB.

Knrwueswvie cnosa: HanmonanbHO-0CBOOOIUTEIbHAS BOWHA 1648—1654 T,
b. Xmenbuuukuit, retmad, Peus [locnonuTasi, HAIMOHAIBHO-TEPPUTOPUATILHAS
aBTOHOMIISI, (hOpMa TIPABJICHUS, TOCYIaPCTBEHHO-TIPABOBOM PEIKUM.

Ermolaev V. Bohdan Khmelnitsky on problems and prospects of the
Ukrainian state (to 365 anniversary of the National Revolution, 1648)

The article is devoted to the study and understanding of problems and prospects
of the Ukrainian state in the nation — War of 1648—1654 years by foreign and
domestic influences, their priorities and targets

Keywords: Natsionalno-Liberation War 1648—1654, Bohdan Khmelnytsky,
Hetman, Rzeczpospolita, national-territorial autonomy, form of government, public-
legal regime.
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YK 340.5(6) O. 3inuenxo, OKTOp iCTOPMYHMX HAYK, 1O-
neHT, Hanionanbumit ynisepcurer «fOpu-
Iu4Ha akafeMis Ykpainu imeni fpocnasa
Mygporo»

YcnagKyBaHHSA 33 3BMYA€BUM IIPAaBOM
adpuKaHCHKUX Jlep>KaB
(ma mpuxnagi Kewnii, Casinenny i Tan3anii)

VY cTarTi Ha OCHOBI MOPIBHSUIBHOTO aHAJi3y BCTAHOBIIOIOTHCS OCOOIMBOCTI
yCIaIKyBaHHs 332 3BUYAEBUM MPaBOM a)pUKaHCHKUX JiepikaB Ha npukiani Kewii,
Crazinenny i Tan3anii. ABTOp TOXOJUTH BUCHOBKY PO HASIBHICTH CTPYKTYPHHUX
BIIMIHHOCTEH 1 BU3HAYAIIFHY 3MICTOBHY NIPUCTAHHICTh TOCIIIKYBAaHUX 3BUYAIB.

Knrouosi cnosa: 38ndaese npaBo, ycnaakysausst, Kenist, Casineny, Tan3aHis.

3BHUYaEBE MPaBO BCEOITHO PETYITIOBAIIO CIIATKOBI BITHOCHHU apUKaH-
CHKHX HapOJIiB Ta CIPABHJIO MOMITHUI BIJIMB HA BU3HAYCHHS 3MICTY X
koau(ikamii. Y 38’53Ky 3 IUM y ACSIKUX appUKAHCHKUX JAepiKaBax YMCIICH-
Hi HOPMaTHBHO-TIPABOBI aKTH MICTSATh OCHOBHI NMPUHIUIHA 3BUYAE€BOTO
mpaBa, 30kpema, Kenii, Cazinenny # Tanzanii [1, c. 158-159; 2, c. 393].
BuBdeHHS 3BMYa€BOTO MpaBa JT03BOJISIE TIHOIIE 3pO3YMITH, YUM 00yMOB-
JIeH1 pi3Hi MOMITHYHI sIBUIIA B AQpPHIL, CyTHICTh HOMITHYHUX Ta COIIaTbHUX
YTBOPEHb, BUSBHUTH XapaKTep CTApOJIaBHIX ICTOPUYHUX 3B’ SI3KiB, B3A€MHHUI
BIUIMB appUKAHCHLKUX HAPOiB, K 1 BIUIMB Ha TpamguIliiHe ad)puKaHChKE
MIPaBO TOJITHKH KOJIOHIATI3MY.

Oxpemi acriekTd apUKaHCHKOIO 3BUYAEBOT0 MpaBa PO3MISAIAIN TaKi
pansHebki nocnianuky, sik M. I'mykwman, E. C. Toninep, B. B. lopaancekuit,
JI. A. Kapramog, JI. €. Kyo6ens, B. A. Jlixagos, €. H. Msauna, I'. I. My-
powmries, B. €. Osunnnikos, J[. A. Onpaeporre, A. C. Opnoga, 1. L. [ToTexin,
L. T1. Cadponenko, I. A. Cpaniuze, I. €. Cininuna, M. M. Crpaxos, O. C. To-
MaHoBcbKa, 0. K. lllerios. Bonu Brupanucs y J0BeICHHs IEPEXOLY Bif
MIEPBICHOOOIIMHHOTO JIaly 10 KJIACOBOI JIep)KaBH, 10 POOWIIO iXHi Tparli
17ICOJIOTIYHO yIIEpeMKEHUMH W omHoOiuHnMH. [1parti k 3axigHO€EBpOTICH-
cokux aBTopiB — XK. XKake, P. [Tenro, M. I'paBitua, JIx. Cuemna, C. I. Meii-
Ha (Mena), T. O. Eniorca cipsiMoByBaJIuCh Ha BHCBITIICHHS 3arajibHOTO
KyJBTYPHO-LUBLII3aLIHOTO PO3BUTKY a)pUKaHCHKUX HAapoaiB. OnHak aHi
TIepII, aHi APYyTi HE MiAIaBaliy MOPIBHAIEHOMY aHaJi3y 3BUYAEBE MPABO
LOT0 KOHTHHEHTY. Came ToMy memoio cmammi 1 € cripo0a BUCBITIUTH 32
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JIONIOMOT OO MTOPIBHSHHS 0COOIMBOCTI yCIaAKyBaHHS 32 3BUYA€BUM ITPABOM
Kenii, Tan3zanii Ta Ca3zineHmy.

AbdpHUKaHCHKUM CYCHIIBCTBaM, SIK 1 Oy/Ib-SIKMM CYCITIJIbCTBAM I1HIITUX
KOHTHUHEHTIB TJIAHETH, BJIACTHBA [TOMITHA HEOHOPITHICTb, IKa 00YMOBITFO-
€THCS CTHIYHUMH, MOBHUMH, PEITITIHHIMH BiIMIHHOCTSMH, CHIEIIU(DIKOIO
ICTOPUYHOTO PO3BUTKY TOIIO. YCe 1€ BUABISETHCS BU3HAYATbHIMH YNHHH-
KaMu (OpMyBaHHsI PI3HUX CHCTEM 3BHYAiB, Y TOMY YHUCII i 3BHUAEBOTO
npaBa. Tak, TUTbKH y (hpaHITy3bKil eKBaTOpiambHiit AQpuili Ta OETBriACHKO-
My Konro memrkanu 1500 naponnocteit. ¥ Cynani ix KUIbKicTb csrana 579,
B aHDIiKChKiM 3axigHit Appuni — 200, Ha Manarackapi — 19. V Cene-
ram y apyrii monoBuHi XIX cT. Oyio odirtiiiHo 3apeecTpoBaHo 68 3BUYAIB,
cepen sikux 20 icmaMCbKUX 1 7 XpUCTHAHCHKUX [2, ¢. 378]. 3a Takux yMoB
BUSIBUTH 3arajbHy TEHICHIIIIO 1 crienudiky OKpeMUX MPaBOBUX 3BUYAIB
MOJKITUBO JIAIIE 32 JOTIOMOTOIO 1X TMTOPiBHSUTPHOTO aHaTi3y.

VY 1963 p. y Tanransili, me 10 CTBOpeHHs 00’ € fHaHOI nepkaBu TaH-
3aHii, OyB onyOnikoBanuii Kogekc 3Bu4aeBoro mnpasa, ikt OyB YHHHUM
Y JABaJIATH JIeB’SITH palioHaX i3 JecsiTkaMu eTHociB. 3a BucioBoM . €. Ci-
HiUMHOI, CTBOPEHHSI KOJIEKCY BiJIMOBiAaJI0 JBOM MOJITHUYHUM 3aBAaHHSIM
Toro vacy: 1) mocrynoBomy GopmyBaHHIO y TaHraHbili €1uHOT HAIIii;
2) CTBOPEHHIO HA TPATUIIHHIN ITiIBaIMHI 3arajJbHOEPIKaBHIX €THIHUX
npuHImIiB [3, ¢. 227]. Kogekc ckiaiapcst i3 40OTUPhOX YaCTUH (PO3JLIIB):
UYactuna 1. Bukyn 3a napeueny. Yactuna II. IllmoOnuii coro3. Yactuna
III. Poznyuenns. Yactuna V. [IpaBoBe cranoBuie aiteit. OctaHHs vac-
THHA Ma€ T’ SATHAAIATh MiIPO3JLIIB, 13 SKUX JIUIIE I’ ATh CTOCYIOThHCS
Oe3mnocepeHbO MUTaHb ycrnajakyBaHHs: 11) IIpaBo ycmaakyBaHHS.
12) 3anogit. 13) Ycuwmit 3anoBit. 14) [IncemoBuii 3amoBiT. 15) 3aranbpHi
nonoxeHHs [4, c. 254-260].

OuHAIIATHHA TAPO3IiA MICTUTh TOMIOHI O CTaTel I ATACCIT TPU
nyaktd. [lepmuii i3 HEX nependadae ycraaKyBaHHs JHIIE 10 0aThKiBChKIN
ninii. Y nmyHkrax 2—18 perymoroThes HOpsIOK TOXOBAaHHS MTOKIHHOTO, PO3-
TTONILTY TIOB’SI3aHUX 3 IUM BUTPAT, BUSABIICHHS 1 TIOTAIIICHHS OOPTiB TTOMep-
JIOTO 1 BU3HAYAETHCS Yac 3AIHCHEHHS PO3MOAULY CragKy. Y HACTyIMHHX
MyHKTaX MOBa HjIe Mpo Te, 110 TOJIOBHUM CIaJKOEMIIEM MOKIHHOTO € Horo
TIePIN CHH 13 CTapIIIOTO IOMY, a 332 HOTO BIZICYTHOCTI — CTapIITHii 32 BIKOM
cuH. JKiHKM MOXKYTh yCIaJIKOBYBaTH MaiiHO, 32 BUHSITKOM POJIOBHX 3€MEJIb,
sIKe BOHM MOXKYTh OTPHMATH y JIOBIYHE KOPUCTYBaHHs, aje 0e3 Ipasa npo-
JaXy. 3a BIZICYyTHOCTI K y POJIi YOJIOBIKiB KIHKM MOXYTh YCIaJIKOBYBaTH
3eMJIIO y MTOBHY JIOBIYHY BJIacHICTb [4, c. 254-255].
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Konekc nependauae Tpu cryneHs cnaakoemiis. CriajkoeMenpb Nepiio-
IO CTYIEHSI — CTapIINi CUH € TOJIOBHUM CIAJKOEMIIEM, SIKHH OTpUMYE
OUTBIITY YaCTKY CIIAJKY, HIXK OyIb-IKHH 13 criaikoemiriB. CriajKoeMiIli Ipyro-
TO CTYNEHSl — iHIII CHHY MOBHHHI OTPUMATH OLIBIIY YacTKy, HK YacTKa
CITJIKOEMIIIB TPETHOTO CTYIICHSI, JIO SIKUX HAJIEKATh JIOUKH. SIKIIO TIOMepInii
3aJIMILIKMB CHHIB Ta JOYOK, BOHH YCIIaJKOBYIOTb YCIO HOro BiacHicTh. Bnosa
HE Ma€ YaCTKH Y CIAJIIIMHI, SKIIO MICIIs [OMEPIJIOTO 3aJHIIUWINCh POYi
13 #ioro BiacHoro poxy. [1po ii wacTky Maau motypOyBarucs ii mitu. YomoBik
TaKO)K HE MOXKE yCIIaJKyBaTH BJIACHICTb CBOET OPYKHHU O€3 3aroBiTy, 3a
BHHITKOM BHUIIAJIKIB, KOJIM y Hel He 3aJIMIIWIOCH JITeH 1 B3arajii Hemae
ponudiB i3 11 BIacHOTO poxy. SIKIO MOMEPINH HEe 3aJUIUB CHHIB, HOTO
cTaplIa J04YKa i3 CTapIIOro JOMyY € HOro roJOBHOIO CHIaAKOEMHULIEIO. €111~
Ha JIUTHHA yCIAJKOBY€E YCIO BIACHICTH MOMEPJIOro. BUHITOK CTAaHOBISTH
pPOIIOBI 3eMITi, SIKi HE YCTAIKOBYIOTECS JKiHKaMH, aje MOXYTh OYyTH OTpH-
MaHi HUMH 0€3 TipaBa NpoAaXy. SKIIIO MicIIs HOMEPIIOTo 3aTUILIHIINCH I0UKH,
aJie He 3aJIMIIMIIOCS CUHIB, HE iICHYIOTh CTIIKOEMIII APYTOTO CTYMEHs . SIKIIo
ITCIIT cMepTi 0aThKa 3aUITAINCh CHHU, ajie He 3aJIMIIHIOCH JOYO0K, He
ICHYIOTb CIIaJIKOEMLI TpeThoro crymnens. [loxidna cucrema nopsiaky ycnas-
KyBaHHS TepedaueHa i CTocoBHO OHYKIB [4, . 19-37, ¢. 255-256].

[Nomoxenns mm. 38—53 peryiro0Th MpaBuiia YCIaAKyBaHHS BIACHOCTI
HE3aKOHHOHAPO)KEHUMH TITbMH, AKi HaleXaTh 10 MaTepUHCHKOI JiHiT
1 YCITaaKOBYIOTh BIIACHICTH ITOMEPII0i MaTepi. SIKII0 BOHA HE 3ajUIInia
3aKOHHUX JiTeH 1 moMepra paHilie cBOro 0aThKa, HE3aKOHHI JITH MicIs
CMEpTI JiJla yCIaJKOBYIOTh BJIACHICTh MaTepi BIIMOBIAHO IO CTYICHS
ycmanKyBaHHsA. SIKIO i HE3aKOHHOHAPOMHKEHOI TUTUHH HE Ma€ JiTel
OKpiM Matepi I[i€l TUTHHY 1 SKI0 MaTH MTOMepIia paHilie 3a CBOTo 0aTbKa,
HE3aKOHHOHAPOKeHa IUTHHA € 3aKOHHUM CIIaJKOEMIIEM CBOTO Jifa. Y3a-
KOHEHI IIUISIXOM TUTIO0Y MITH PO3TIIAIAI0THECS K 3aKOHOHAPOKEHI. 3a
BIJICYTHOCTI 3aII0BiTy HE3aKOHHOHAPOKEHI1 JIITH HE MOXKYTh OyTH CIaJIKO-
EMIISIMU. SIKIIO CITaJIKOEMIIIB B3araji HeMae, BIACHICTh MOMEPIIOro HaJl-
XOIUTh Y PO3NOPSIKEHHS MiCLIEBUX OpraHiB BlIagy. SIKIIo moMupae riasa
poxy, cnaJkoeMeLb 00UpaeThCs CiMeiHoo pajoro [4, ¢. 256-257].

Y HaCTYITHUX MiIPO3/IiIaxX BU3HAYAIOTHCS 0COOIMBOCTI 3aIOBITY, IKUM
BHU3HAETHCS BUTHHO 3p00JIeHa 0CO00T0 3a JKUTTS 3asBa PO 11 OaxkaHHS po3-
MOAUTMTH CBOIO BIACHICTB MiCIsI CMEPTi. 3alOBIT MOXKe OyTH YCHUM 1 TUCh-
MOBHM, 3aBipeHHM OOpPaHUMH aBTOPOM 3aIIOBITY CBiIKAMH y MTPUCYTHOCTI
TIPY>KUHU YU APYKHUH. 3aTI0BIT BU3HAECTHCS HEIIMCHUM Y pa3i, KOJH i 9ac
Horo ykiiaganHs po3yM 3anoBifada OyB rmocnalieHuii 00)KeBisIsiM, XBOPO-
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0010, cII’IHIHHSM 200 PaNTOBOIO PO3IIOYEHICTIO. 3aKOHHICTB 3alOBITY 3 IIUX
MOTHBIB HE MOXKe OyTH 3amepedeHa KOIHOI0 0co00r0, OKpIM 3aiHTepeco-
BaHOi ctopoHu. [loniOHMM YMHOM 3acBiuy€eThCs yCHUH 3armoBiT. [lncemo-
BUil 3a1OBIT He Moyke GYTH HANMCAHWI MPOCTHM ofliBIEeM. Moro mosunHi
HaJpYyKyBaTH Ha MAIIUHIN 200 HAMMCATH YOPHUIIOM YH XiMIYHHM OJiBIIEM.
CBiKH 3aCBIUYIOTH MiANHC. Y JTOKYMEHTI HIIlIO HE MOXe OyTH JIOTIFICaHe.
[MuceMoBHii 3aM0BIT MOYKE OyTH 3MiHEHHIT 200 aHYIbOBAHHI IUIIXOM YKJIa-
JAHHS 1HIIIOTO 3aroBiTy [4, ¢. 257-259].

[Minpo3min «3aranbHi MONIOKEHHS» MTepeadadae, 1mo ocoda, sika He J10-
csirna 21-piuHoro BiKy, He MOKe POOHMTH aHi YCHOTO0, aHi MMCHbMOBOTO 3a110-
BiTy. [IFICEMOBHIA 3aMOBIT HE MOXKE OyTH 3MiHEHUH a00 aHyTLOBAaHNUN YCHIM
3aroBiTOM. Y TOM K€ 4ac yCHHUH 3alOBIT MOXKe OyTH 3MiHEHHI a0 aHyJIbO-
BaHMI MTUCbMOBHM 3aIlOBITOM 32 YMOBH, 1110 0COOH, SIK1 3aCBIAUUIIN YCHUN
3ar0BIT, SIKIITO BOHU YKUBI ¥ TOCSIKHI, € TIPUCYTHIMH TIiJ] Yac yKIaTaHHsI
MTUCBMOBOTO 3aIOBITY. 3aI0Bi1a4 MOXE 3aM0BiIaTH yCIO CBOIO BIACHICTB,
HE 3TraJylouu KOXXeH OKpEeMHI HassBHUH y HOTO TOCIIONAPCTBI MpeMeT Ha-
nepenoHi oro cMepti. Komu 3amoBigay BiAMKCy€e 3aI0BITOM TUTHKH Yac-
THUHY CBOTO I'OCIIOAPCTBA, PO3IOILI OCTAHHBOTO CHAJIKy, OUHILECHOTO Bij
OOpriB Ta MOAATKIB, 3MIMCHIOETHCS BIJIMOBIIHO 70 MPaBUII YCIAAKyBaHHS
0e3 3amoBiTy. BUHATOK CTAaHOBIATH BUTIA/IKH, KOJIM 3aKOHHUH CIIaIKOEMEITh
OTpPUMYE 3a 3amoBiToM mepeBaru. Toai BKasaHa y 3amoBiTi HOro yacTka
OepeThCs 10 yBard Iij] 9ac BUAUICHHS HOTO YaCTUHU B OCTAHHHOMY CTIAJIKY.

HactymHi MOTHBY BBa)KaIOThCS TOCTATHIMHU JIJTs TT030aBIICHHS 3aIl0Bi/[a-
YeM 3aKOHHOTO CIaJKOEMIISl IpaBa Ha CMaI0K: a) SKIIO 3aKOHHUI CrajaKo-
€MEIIb BCTYIIA€ y 3B 30K 13 MPYKUHOIO 3amoBifada; 0) sSKIIO 3aKOHHUMA
CHaJIkoEMellb HaMaraBcsi BOUTH 3aroBifada abo 3aBaaTu Homy 4d pigHii
Marepi TSHKKHX MMOOUTTIB; B) SKINO 3aKOHHUH CHAJIKOEMEIh 0€3 MOBAXKHOT
MIPUYMHA HE TIKITYBaBCs MPO 3aIlOBiTada, KOJIW TOW BiMUIyBaB y MbOMY TIO-
TpeOy BHACIIIOK TOJIOAYBaHHS YU XBOPOOHU. 3aroBiiad IOBHUHEH YiTKO BH-
TOJIOCUTH TaKHMii HaMip i BKazaTu y 3amoBiti npuunHy. [lozdaBnenomy npasa
Ha CIaJIOK CIaIKOEMITIO HaTA€THCS MTPAaBO BUTIPABIAHHS TIEPET 3aII0BiqadeM
a0o repert cCiMeHHO0 paJioro. Y pasi 3’sCyBaHH TOT0, 0 0co0y OyI10 1m030aB-
JICHO CIajIKy Oe3 JIOCTATHIX ITiJICTaB, 3alOBIT CKACOBYETHCS 1 CIIaJIOK Iepe/ia-
€THCS BIIMOBIHO JI0 TIPaBHJI YCTIAKyBaHHS 0e3 3amoBiTy [4, ¢. 259-260].

VY 1965 p. y Craszinenai OyB yxBajenuiit Kogexc 3BuuaeBoro npasa
yCIaKyBaHHS 1 PO3MOPSIPKEHHS TOCIIOAAPCTBOM CBa3i, IKUM HAOyB CHIIH
3akoHy. CtpykrypHo Komekc ckiamaBcs i3 BOChbMHU 4acTHH (pO3ALTiB):
1) Beryn. OcHoBHE 3acTocoByBaHe 3eMelnbHe Tpaso. 2) [IpaBoBi monoxeH-
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HS, SIKi PEryaIo0Th yenaakyBaHHs. 3) [IpuHnunu ycnaakyBaHHS i po3mno-
Iy rocriogapctsa. 4) Po3mopsimkeHHS TOCTIONapCTBOM. 5) YenaaKyBaHHS
0e3 3aroBiTy: PO3MOALT BIACHOCTI. 6) [IpmKUTTEBI PO3MOPAKEHHS 1 PO3-
MOPSKSHHS 32 3aMoBiToM. 7) YcmaaKyBaHHs MpaB 1 000B’3KiB CTOCOBHO
0ci0: omKyHCTBO. 8) YcnaaKyBaHHS MOCa].

[Tepmmii Ta yeTBepTHil pO3ALIN (PAKTHIHO HE TOPKAOTHCS MUTAHB ILOJI0
yCIaAKyBaHHs. Y MEPUIOMY PO3Jili BKa3yIOThCS BIIACTI, SIKI PO3NOPSIIKa-
FOTBCSI 3eMJICIO, CTIOCOOH TIPUAOAHHS 3eMITi, TIepeada MprUOyTKIB BiJT 3eMITi
1 mpu3ynuHeHHs npaB Ha Hei. HopMu 5k 4eTBepTOro po3aily BU3HAYalOTh
MOB’si3aHi 13 CMEPTIO PUTYaH Ta MPOLEAYPH: BUKIAAAIOTh BU3HAUCHHS
MICIISl TIOXOBaHHSI ITOKIITHOTO, TTepio MMOXOBaHHS, OOpaHHS CIaIKOEMIIS,
yIpaBHUTEIs TOCIONAPCTBA, BU3HAYAIOTH 000B’SI3KM Ta MIPpaBa OCTaHHbBOTO,
YCYHEHHS OT0 BiJI TOCA/IH, BIIMOBY YIIPaBUTEIS Bi/I BHKOHAHHSI 000B’SI3KIB,
MIPU3YIHHEHHS (QYHKITH yIIpaBUTENs, a TAKOXK CTPOKH PO3MICHHS TOCIIO-
napcrsa [5, ¢. 152-153, 159-162].

Hopmu TpeThoro po3iny BUKIAAa0Th IPUHIIMIH YCIIaKyBaHHS 1 pO3-
MOZTLTY TOCTIONAPCTBA. YCIaAKyBaHHS 32 IUMH HOPMaMH 3BHYA€BOTO ITpaBa
CcBa3si, K 1 TaH3aHIKCHKOT0, — MaTpUIIiHIHE. YcnaaKyBaHHS 3eMIli Ta py-
XOMOCTI, BKITOUAI04H Xy100y, 3aCHOBaHE Ha BU3HAHHI CIIAJIKOEMIIS 1 HU3KU
JPYTOPSITHHUX criaIkoeMIIiB. CrcTeMa ycnaaKyBaHHS IPYHTY€EThCS HAa TOMY
MPUHLMII, TI0 CTAPUIMKA CHH KOYKHOTO JIOMY Y MOJIiITaMHOMY JIOMOTOCIIO-
JIapcTBi ab0 cTapIIMii CHH YOJIOBiKA TIMBKU OAHIET APYKUHU OTPUMYE
OLITBIITY YacTUHY y Oy/Ib-SKOMY 3aJTUIIIEHOMY HOT0 0aTHhKOM TOCITO/IapCTBI.
AJle 11e MOJIOKEHHS IO PIOETHCS TAKOXK Ha MOJIOJIINX CUHIB, Y KOXKHOMY
BUTIJIKy MEHIIIOIO MipOt0. BJ1oBY 3a3BH4aiil He MarOTh NpaBa yCIa/IKyBaHH,
xou4a i 30epiraroTh MPaBo KOPUCTYBAHHS 3€MJICIO 1 IEBHOIO KITBKICTIO TOJIIB
XyA00u, 0 MEePeHIITH IO CIaJKOEMLIS TOTO JIOMY, WICHOM SIKOTO € BJIOBA,
3a yMOBH, III0 BOHA MPOAOBXKYE KUTH 13 TAKUM criagkoeMieM. [louku He
OTPUMYIOTh YaCTKH Y TOCHOAAPCTBI. 3a BIJCYTHOCTI CHHIB Y OyIb-sIKOMY
MOJIOJIIIOMY JIOMi y TIOJIITaMHOMY TOCIIOIapCTBi CMAA0K, 110 HAJECKUTh
IIEOMY JIOMY, OTPUMYE€ TOJIOBHHUHU CITagKoeMeIb [5, ¢. 156].

VY BUDaAKy cMepTi YOJIOBiKa, SIKIIO HOro JPY:KHHA IIE € 3aTHOIO J0 Ha-
POIKEHHS JIITSH, BOHA MOXKE B3SITH JICBIpaTHHUI IITIO0 13 OpaToM HOKIHHOTO.
HapomxkeHi Bix Takoro MDTFO0Y JiTH BBAXKAFOTHCS TITBMH TIOKiHHOTO. CTaprimiit
CHH € TOJIOBHUM CIIA/IKOEMIIEM, SIKIIO Y OKIMHOTO OyJia TUTbKK OfIHa JPY>KHHA
(mi3HiII ycraKoBaHa), a00 CIaIKOEMIIEM MOJIOIIOTO JIOMY, SIKIIIO JIeBIpaTHUH
U000 Maja ApyKWHa, [0 Hajexkasa 70 nboro nqomy. OmHak 3BUYAil He
3000B’513y€ JKOTHOTO 13 OpariB MOKIKHHOTO OpaTh MUTIO0 13 OTO BIOBOO.
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[Ticnst cMepTi 4oNoOBiKa 10 CKIIALY CHaKY, SKAH MiJIsrae po3noiity Mix
CIIAIKOEMITSIMU, BXOIISATE: a) MAHO Ta MAifHOBI MpaBa: 3eMeJIbHi IIpaBa, ToO-
TO TakKi MpaBa Ha 3aHATTS ¥ BUKOPUCTAHHS 3eMJI1 1 KHUTIIA, sIKi OyJIi HajaHi
MOKIHHOMY BOXKZIeM a0o sIKi BiH ycnaaKyBaB (TIepeBaKaroduMH [IPpaBaMu Ha
3aHATTS 3€MJII € YCITaJKOBaHi MpaBa); XyfA00a, BKIIOYAIOuN KPYITHY porary
Xyno0y, Ki3, OBellb, CBUHEH, JJOMAIITHIO MITHITI0, COOAK, OCIIiB Ta KOHEH; pyX0-
MiCTBb, BKITFOYal0uH TOCYA, 30pOI0, MPUKPACH Ta 1HILI 0COOMCTI pedi; CydacHa
pyXoMa BJIacHICTh, BKJIFOYAI0UX MeOTi, TIOCY/, TIOOYTOBY TEXHIKY, aBTOMOO1-
JIi, TpoIri, 0aHKIBCHbKi paXyHKH, CTPaXOBi BHECKH, BHECKH B OIIAHUAX Kacax,
aKuii; 0) JOroBipHI MpaBa HE CKIAIAIOTh YAaCTUHY CHAJIKY; B) IMO30BH, IO
BUILTUBAIOTH 13 JOTOBOPIB Ta MPABOITOPYIIEHb, — SK HETAaTHBHI, TaK i TO-
3UTHBHI; T') OITiKa HaJ| HEIIPaBO3/IaTHUMHU, BKIIOYAFOUH BJIiB, HE3aMiXKHIX
JIOYOK, 3aJIeKHUX OCIO YOJI0BIYOT 1 JKIHOYOT CTaTi; J1) TPAJAUIIIHHI TOCaIH,
BKJIFOYAIOYH TUTYIH OaHTBaHEHKOCI, TIHABYHA, TIKyITy, SKi JafOTh TpaBa Ha
MIOJIITUYHI Ta TIEBHI peniriiiai nocamu [5, ¢. 158—159].

Hopmu 11’siTor0 po3ainy BperyaboBYIOTh MOPSIOK PO3IOALTY TOCTIOAAp-
CTBa 3a BIZICYTHOCTI 3amoBiTy. BOHH CTOCYIOTBCS YOTHPHOX THITIB TOCIIO-
JapctBa: 1) rocnomapcTBO YOJIOBiKa, SIKHH Ma€ OJHY APYKHUHY, KOJIH Y HbO-
r0o HE 3aJUIIUIOCH JIITEH; KOJIH Y HHOTO 3aJTUIIMINCH TUTBKHU JIOYKH; KO
Y HBOT'O 3JIMIIMINCH CHHU H JOUKH; 2) TOCIIOAAPCTBO YOJIOBIKA 3 IBOMA UM
OlbILe APY)KUHAMH, KOJIM Y TIOKIHHOTO HE 3aUIINIOCH AiTeH; KOJIN y HbO-
IO OKPIiM BJIIB 3aJIMIIMINACH 1 IOYKW; KOJIX Y HHOTO 3AJIMIIIINCH CHHU 1 J10-
YKH; 3) TOCIOJapCTBO HEOAPYKEHOTO YOJIOBiKa; 4) rocrnogapcTBO KiHKU
He3aMiXKHBOT 200 3aMiXKHBOT, 10 TOMEpJIa 3a KHUTTSI CBOTO YOMIOBiKa. B ycix
BHITAJIKaX MMOBHONIPABHUMHU CIIAJIKOEMISIMU CTAIOTh YOJIOBIKH, & YKIHKH
OTPUMYIOTh YaCTKY CHaJKy Ha IEBHUH yac abo B yMOBHY BiIacHicTh. [Ipu
LIBOMY HOPMH PO PO3MO/i] TOCIIOAAPCTBA 32 BIZICYyTHOCTI 3aMOBITY HE HO-
BUHHI CyNIEPEUNTH [IOJI0KEHHSM, SIKI CTOCYIOTHCS IPHIKUTTEBUX PO3IOPS-
JOKEHB 1 yCIaJIKyBaHHIO 3a 3amoBitoM [5, c. 162—167].

octuii po3ain GopMyITIoe TOPSIOK MPUKUTTEBOTO PO3IOLITY CIIAJIKY,
3okpema: 1) [IpaBo Ha MPIKUTTEBE POIMOPSIHKEHHS MaitHOM. 2) 3aKOHHICTh
MPKATTEBOTO PO3MOIUTY: TPABO BIIXMWIATUCH BiJl HOPM ycCIaIKyBaHHS Oe3
3anoBity. 3) [lo30aBnenns craaky. 4) BinquyxeHHs BIaCHOCTI CTOPOHHIM.
1o >k cTOCY€ETRCS 3a1oBITY, HOpMHU (hopMyIor0Th: 1) [IpaBo ykiramaTu 3a-
noBiT. 2) ®opmManbHOCTI B yKiIanaHHi 3amnoBity. 3) [IpaBo3naTHicTs ams
yKJIaganHs 3anoBity. 4) CkacyBaHHS 4M 3MiHa 3aroBityo. 5) Berym 3amo-
BiTYy y Aito. 6) OCHOBHM 3aKOHHOCTI: TIPaBO BIJCTYIIaTH BiJ HOPM yCIIaIKy-
BaHHsI 0e3 3anoBiTy. 7) OCHOBH 3aKOHHOCTI: IPABO BIAXHUIISTHCS Y 3alIOBITI
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BiJl IPMKUTTEBOTO po3mnofiny [5, c. 167-170]. CroMuii po3ai MiCTUTh
HOPMH, III0 BPETYJIbOBYIOTh MUTaHHA OMIKYHCTBA BIOBU YH BIIB, JiTeH Ta
THINNX 3aJISKHUX 0Ci0 5K yCIIaJIKOBAaHHX CITAIKOEMIIMH ITPaB Ta 000B’SI3KiB.
B 000x ocTaHHIX po31inax SCKpaBo MiJKPECIIOETHCS Oe3MPaBHICTh KiHKU
[5,c. 171-172].

Hopmu octanHBOrO0, BOCBMOT0, P03y NependayaioTh yCraaKyBaHHs
OIMIKYHOM THX TI0CaJl, sIKi 00ifiMaB mokiitHwmii, a came: 1) rmaBu cim’i (10-
MOTOCTIONAPCTBA) — YMHYM3aHA, 2) TIABU POAY — icighynOa, SIKUH BIOMUI
TaKOX SIK YMHYM3aHa; 3) IOMITHYHI TOCan: yMHm@peauna Oenxoci (IPUHIT),
indyHa (TyOepHaTop), cixyity (BOXK/Ib); 4) MIEBHI PEIiTiiHI OCaIN: «BOJITHUX
JaKITyHIB», SKi OepyTh yUacTh y MOPIYHiH IIepeMOoHIi iHI[BaJIa; BOHH BiT0-
Mi SIK Oemanmi, 3HaXapiB (minvsaHea), siKi OepyThb y4acTb B iHY6a1a 1 TOTYIOTh
JUIsL TIPABUTEINS Pi3HI PUTYasbHI IUTIONII 3aCO0H.

BiamoBinHO 110 3aradbHUX MpaBHil, inkocana (OTIKYH) Ma€e Taki K Tpa-
Ba Ta 000B’SI3KH BiTHOCHO BIIACHOCTI, SKUMH BOJIOJIIB MOKiMHU# [5, c. 172].

VY 1968-1969 pp. y Kenii Buid1ioB 1pyKoM JBOTOMHUI 3BiJl HOPM 3BH-
Ya€BOTO IMpaBa AECATKIB HAPOAIB, SKi PETYIIOBAIN NUTIO0HI BiTHOCHHU
1 mopsAoOK ycnankyBaHHs [6, c. 174-226]. 3Big He HAaOyB CHIIM 3aKOHY
1 CIIY’)KUTh JTOBIJIKOBO-KOHCYJIETATUBHUM MOCIOHMKOM JUIsI CYJIJIiB, FOPHC-
KOHCYJIBTIB Ta aJBOKATIB, Yepe3 L0 HOro MOJKHA HA3MBATH «KOAEKCOM»
nuie yMoBHO. [IpaBom KeHii BU3HAIOTbCS YOTHPH CUCTEMH YCTIaKyBaHHSI:
8I0N0GIOHO 00 3AKOHY; 3a 36UYAECBUM NPABOM, 3d THOYCOKUM NPABOM, 34
MYCYTbMAaHCbKUM npasom. Y 3B’SI3KYy 13 UUCICHHICTIO €THOCIB Ta Pi3HO-
MaHITHICTIO CHCTEM YCIaKyBaHHsI CTPYKTypa 3BOAY CKIaa€ThCs 13 HOTH-
pPBOX YacTHH. Y MEepIIii 13 HUX XapaKTepU3yIOThCS Pi3HI CHCTEMH CIaIKO-
BOTO TIpaBa, a B OCTAaHHIX BHUKJIAJAlOTHCSI HOPMH 3BUYA€BOTO MpaBa Haii-
YHCJICHHIIINX HAPOIB: KiKyHIo (YacTuHa Jipyra); Kam0Oa (YacTuHa TpeTs);
Mepy (JacTrHa YeTBepTa). Y MHUX TPHOX YaCTHHAX y3arajabHEHO 1 3BUYaEBE
MpaBO MEHIN 4YKcelnbHUX HapofiB Kenii: emOy, MOepe, ricyry, Hiia, KiTyi,
Tapaka Ta IHIIIHX.

Ha novaTky K0oXHOI IPUCBAYEHOT KiKyHI0, KaM0a Ta Mepy YaCTUHU BU-
KJIaJal0ThCsl 3arajibHi NPUHLUIN yCIaIKyBaHH: i pO3MOALIy TOCIIOAapCTBa.
VYenaakyBaHHS 32 IPAaBOM KiKyHIo € narpuiiHiitauM. [TpuHimn ycnaaky-
BaHHS TPYHTYETHCS HA PIBHOMY PO3IOILTY BIACHOCTI YOJIOBIKa MiX HOTO
CHHaMH 32 YMOBH, 1110 CTapILIUI CHH MOXKE OTPUMAaTH Jemo OIbIIy YacTu-
Hy. Y TOJIraMHOMY TOCIOJAPCTBI PO3MOALN BiIOYBAETHCS MK JOMaMHU
IpyxuH. BroBu, xoda i He BONOAIIOTH aOCOMIOTHUM TIPABOM Ha YaCTKY
y TOCIIOAAPCTB1, MalOTh MPABO JIOBIYHOTO KOPUCTYBAHHS IUISHKOIO 3eMJIi
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1 MeBHOIO pyXoMicTio. Jlouku 3a3BHuail BUKIIIOYAIOTHCS, OAHAK MOXKYTh
OTPUMATH YaCTKY, SIKIIO JUMIATHCS HE3aMDKHIMH. 3a BiICYyTHOCTI CUHIB
CHAJIKOEMIIIMU € HAWOIMXKYi MaTpUiiHiHI poAnYi MOKIHHOTO, a came —
0aTbKO, piHI OpaTH, €IMHOKPOBHI OpaTH Ta MaTPHIIiHIHHI ASIbKH.

[HCTUTYT yKITamaHHS 3aMOBITY BU3HAETHCA KIKYHIO, X04a 3aIlOBIT HE
TTOBMHEH BiJIPI3HATHCS BiJI 3arajbHUX MPUHIUITIB yCIaAKyBaHH [0, c. 178,
190, 202].

BiracHicTh 3a3BHU9ail po3MOIUIIETHCS 32 KUTTS 0ATHKOM TIOMIXK CBOIMH
CHAIKOEMITSIMU TIiJ] 9ac IXHBOTO ofipykeHHs. [licis cmepTi 4onoBika 1mij-
JISITAIOTh PO3IOIITY TaKi HOTo mpasa Ta 000B’SI3KU: @) 8IOHOCHO 81ACHOCHI,
sTka BKITIOUAE: 1) 3eMITt0, y TOMY YHCIIi Cy9JacHi HEpyXoMi CIIOPYIH, HaIIPH-
KJIaJ KaM’sHi OyAMHKH, ajle BUKJIIOYAI0UN XHXKI1 KiKyHI0, SIKi He po3Iiisiaa-
I0TBCS SIK HEPYXOMICTb; 2) Xy00y, BKIIIOUAI0UH KPYIIHY poraty Xynooy, Ki3,
OBEIlh; 3) TpaAWIIIfHy PYXOMY BIIACHICTH, Y TOMY YHCII ypoxkai, Mocy/,
Mebi, 30poro, MpUKpacH; 4) cydyacHy pyXoMy BJIACHICTb, BKIIIOYAIOUH CY-
YacHy MOOYTOBY TEXHIKY: paionpHiiMadi i TeneBi3opu, aBTOMOOLII, TPOIIIi,
0aHKIBCHKI paXyHKH, BHECKHU OIIaJHUX Kac Ta aKilii B KaMITaHisAX; 0) 8i0-
HOCHO 0Ci0, BKJIFOUAIOYHY BIIiB, HETIOBHOJITHIX Ta HIINX 3aJICKHUX; 6) NO-
306U abo Oopeu BITHOCHO TPeTix ocib [6, ¢. 178—179].

Hopwmu 3Bony, sik 1 Konekcn Kenii ta Tan3aHii, perymoloTs 31iHCHEHHS
MOCMEPTHUX PUTYaliB Ta NPOLEAYpP, OOpaHHs TUMYACOBOTO YIPaBUTEIS
TOCTIOAPCTBOM MTOKIHHOTO, BU3HAYEHHS MOTO MpaB Ta 000B’3KiB, a TAKOXK
MpUIMHEHHS Horo (yHKHil [6, c. 179—182]. Ilpu upomy, Ha BiIMiHY Bix
Konexcy Crasinenny, sskuii nepenoayae 0COOMMBOCTI YCIaAKyBaHHS JIUIIIC
YOTHPHOX TUIIB TOCTIONApCcTBa, 3Bia Kenil Hanivdye ciM THTIIB rocionapcTaa,
IO IMIATaloTh po3noairy: 1. [ocmomapcTBo ofpyKeHOTo YOIOBiKa 3 Of-
Hi€I0 APYKUHOI0, CHHAMH Ta I0YKaMH. 2. [0crmogapcTBo 4omoBika 3 1BOMa
U OUTBIIIE IPYKUHAMH, CHHAMU 1 moukamu. 3. [ociogapcTBo ompy>KeHOTO
YOJIOBiKa 3 OHIEI0 YM OLUTBIIE APYKHUHAMHU, OS3IITHOTO a00 TUTHKHU 3 JI0-
ykamu. 4. [ocrogapcTBo HEOAPYKEHOT0 YOJIOoBiKa. 5. ['0cmoaapcTBo BIOBH.
6. 'ocmomapcTBO 3aMi>KHBOT JKIiHKH. 7. [0CIIOmapcTBO HE3aMiXKHBOI KIHKH
[6, c. 182—-186]. Hopmu 3Boy perymtoroTh MOPSOK yCIa KyBaHHs rOCIO-
JIapCTBa 3a MPHKUTTEBUMHU PO3NOPSKCHHSIMHE 1 32 3allOBITOM, a TaKOXK
yCIaaKyBaHHS TIPaB 1 000B’SI3KiB CTOCOBHO 0¢i0 (OITiKa).

TakuMm 4MHOM, 3AIHCHEHUI TOPIBHSUIBHUN aHalli3 HOPM 3BHYAEBOTO
npasa adpukancbkux aepxkas Kenii, Cazinenny it Tan3zanii nae migcra-
By MIIWTH TaKMX BUCHOBKIB. TE€KCTH TOKYMEHTIB TIOMITHO BiJIPI3HSAIOTHCA
0co0IMBOCTSIMU CTPYKTYpH. 3Bi1 KeHii MicTUTh paBoBi 3BU4ail TPHOX TPYII
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HapOJiB KpaiHU. YCIM UM TpyIiaM BIACTUBUI PO3MOALI TOCIOAAPCTB, IO
iJUISITal0Th yCIaJAKyBaHHIO, Ha ciM TumiB. Konexc CBasiieHly MiCTUTh
HOPMH 3BHYAEBOTO [TPaBa JIMIIE OJIHOTO HAPOJY 1 mepeadadae YOTHPH THITH
Takux rocrnogapcTB. Y Komekci Tan3aHil B3aram HE CHCTEMAaTH3Y€EThCS
MaifHO momepsoro. OHaK MPHUCBSYEHA CMAJAKOBUM BiJIHOCMHAM OCTaHHS
YaCTUHA YITKO PO3MOAUIAETHCS Ha IPOHYMEPOBaHI IyHKTH, SIKi CBOIM 00-
CSITOM Ta (POPMYITFOBAHHSIIM HAraJlytoTh CTaTTI KOJECKCIB pOMaHO-TEPMaH-
CBHKOTO THITY.

3mictoBHO x HopMH Kojekcy Tan3aHii 30BciM He BiPi3HSAIOTHCS BiJl
nonoxkeHs Kogekcy Casinenay ta 3Boxy Kewnii. Hesnauni po36ikHOCTI
Y BUKJIQJIaHHI TEKCTiB TOJATAIOTh JIAIIE y 00cATaX Y OUTBII JeTalbHUX
($hopMyITIOBaHHIX THX YW IHIIMX NOJ0XeHb. 3Bix Kewnii, Ha BiAMiHY Bix
Konexcis Tanzanii Ta CBasinieHay, He HaOyB CHIIM 3aKOHY. BiH city:kuTh
JIOB1JIKOBO-KOHCYJIbTAIIHHAM JTOBIJITHUKOM FOPUCTaM Pi3HUX MPOodiiB, 110,
OJIHAK, He 11030aBJIsie HOro 3MiCTOBHOI CX0XKOCTI 13 03HaueHnMH Kopekcamu.

CriazikoBi BITHOCHHH YCiX TPhOX O3HAYEHWX JEprKaB MArOTh MaTPHIIi-
HIWHUI XapakTep i TOCUTh JOKIAJHO i CKPYITYIbO3HO PETYIIOIOTHCS 3BH-
YaeBUM IIPAaBOM. 3a HOro HOpMaMU BiJl IOKIHHOTO JIO CIaJIKOEMIIIB 31H-
CHIOETBCS TEPEXij HEe TUIbKA PYXOMOTO i HEPYXOMOTO MaiiHa, a W IiTui
KOMILJIEKC MpaB, 000B’s3KIB CTATyCIB 1 ocaa. Y TpaauliitHOMY IpaBi of-
HaKOBO [IIOTh K HOPMH MPO PO3MOIiJ TOCTIOAPCTBA 32 MPUIKUTTEBUM
YCHUM PO3MOPSDKEHHSM TOCTIOAAPS, TaK 1 32 MHCAaHUM 3aMOBITOM, IO
301MCHIOIOTHCS 32 OAHAKOBOIO MTPOLEIYPOIO 3aCB1IUCHHSI.

BiamoBinHO /10 3BU4A€BOTO MpaBa 3HaYHA YaCTHHA WICHIB CiM’T TIO-
MEpJIOTO YCYBAEThCS B yCHaaKyBaHHs MaliHa. CriajoKk po3IoiIse€ThCs
MK HAHONMKIMMU POMYaMHU TOKiiHOTO. [Tpy 11boMy a0COMIOTHUM ITPaBOM
KOPHUCTYIOTEHCS YOJIOBIKH, YacTKa CHAAKY SKHUX 3aJICKUTh Bif Ii7101 HU3KH
YUHHHKIB, MEepeyciM BiJl BiKy Ta crarycy cim’i. JKiHKH Takoxk, 3aJIe:KHO
BiJl CIMEHHOTO CTAaHOBUIIA, MOXKYTh YCIaIKOBYBAaTH HEBEIIMKY YaCTKY Maii-
Ha JIUIIE B YMOBHY i TUMYacoBY BiacHICTb. CIi TaKoX 3a3HAYUTH, IO
0111 TITMOOKOMY PO3YMIHHIO CTIaIKOBUX BITHOCHH HAPOJIiB a)pUKAHCHKHX
Jep’kaB MOXKE CIPHSTH OKpEME BHUCBITICHHS 0COOIMBOCTEH TMITIOOHO-Ci-
MEHHUX Ta 3€MEJIbHUX BiIHOCHH.
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3unuenko E. HaciienoBanue no o6b14HoMy npaBy a)puKaHCKHX rocy-
napers (Ha npuMmepe Kenun, Ceazuienna u Tanzanum)

B crarbe Ha OCHOBE CPaBHUTEIIHHOTO aHAJIM3a YCTAaHABIMBAIOTCS 0COOEHHOCTH
HacJIe0BaHMsI 110 OOBIYHOMY NpaBy a)pUKAHCKUX TOCynapcTB Ha npuMepe Kenunw,
Cpasunenaa u Tan3aHnu. ABTOp MPUXOANT K BHIBOAY O HAJTHMUUH CTPYKTYPHBIX
OTIIMYHI U OTIPEIETISIOIETO CO/IEPKaTEIbHOTO COBIAEHHSI HCCIIelyeMbIX 00bIYa-
eB. [IpeycMoTpeHHbIC OOBIYHBIM [IPABOM YKa3aHHBIX FOCY/IAPCTB HACIIEICTBEHHBIE
OTHOILCHMS HOCAT NaTpWINHEHHBIH XapakTep. OHM 00eCeunBaIOT HAacIeJOBaHNE
MYXYMHAMHU BCETO JBUKMMOTO U HEIBUKUMOT'O UMYILIECTBA, & TAKXKE Pa3INUHBIX
paB, 00s13aHHOCTEN, CTaTyCOB U JJOJDKHOCTEH. BIOBBI ske 1 He3aMy KHUE KEHIIH-
HBI MOTYT MOJIy4aTh BO BPEMEHHOE YCIIOBHOE BJIa/ICHHE JIUIIb OTJCIbHBIC BHIbI
HEJIBUKUMOTO UMYILECTBA.

Kniouegwie cnoga: obpiunoe npaso, HaciaenoBanue, Kenus, Casuneny,
Tanzanus.

Zinchenko E. Inheritance on a common law of the African states (on an
example of Kenya, Swaziland and Tanzania)

In article on the basis of the comparative analysis features of inheritance on
a common law of the African states on an example of Kenya, Swaziland and Tan-
zania are established. The author comes to conclusion about presence of structural
differences and defining substantial coincidence of investigated customs. Provided
by a common law of the specified states hereditary relations carry patriliner char-
acter. They provide inheritance by men all movable and real estate, and also the
various rights, duties, statuses and posts. Widows and unmarried women can receive
only separate kinds of real estate in time conditional possession.

Keywords: a common law, inheritance, Kenya, Swaziland, Tanzania.
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VYJIK 340.15(477)°1905-1907”  A. Kozauenko, KaHAUAT OPUANIHNX HAYK,
moueHT Kadenpu Teopii mpaBa Ta KOHCTHU-
TyuiriHoro npasa IlonTaBchbKOro opupmy-
Horo iHcTMTyTy HanionanpHoro yHiBepcu-
teTy «lOpupnyna akagemisa Ykpainu imeni
SApocnasa Mypporo»

IIpo6nema 3emcbkoi pepopmu
y nepiop 6ypKya3HoO-IeMOKpPAaTMIHOI peBomonii B Pocii
(1905-1907 pp.)

CrarTst pO3KpUBA€ MPUYMHH Ta OCHOBHI HAITPSIMU MIITOTOBKHU JI0 POBEICHHS
pedopmu OpraHiB 3eMCHKOTO CaMOBPSITyBaHHS Y Iepiof OypKya3HO-ZeMOKpaTHy-
Hoi peBomortii 1905—1907 pp. Po3misHyTO ypsm1oBi Ta 3eMCBKi TPOEKTH, IO TIepe/I-
0adany 3arpoBa/PKEHHS HOBOT BUOOPUOT CHCTEMHU, 0OMEKEHHS KOHTPOIIIO 3a Jii-
SUTBHICTIO 36MCTB 13 OOKY ypsify 1 ryOepHaTopiB, po3MIHPEHHS TOBHOBAXCHD
3eMCHKHX YCTaHOB Ta CTBOPEHHS BOJIOCHOTO 3eMcTBa. HeoOXimMHICTh JeMOKpaTH-
3a1lil 3eMChKOTO CaMOBpsIIyBaHHS MiaTpuMyBaio [lonraBchke 3eMCTBO. Y TiM
Y 3B’SI3KY 13 TIOPA3KOI0 PEBOJIIOLNIT HapCHKUI YPsi BIIMOBHBCS BiJl IPOBEICHHS
3eMCBKOi pedopmu.

Kniouogi cnoga: 3eMCTBO, 3eMCbKE CaMOBPSAyBaHHs, OypiKya3HO-AEMOKpa-
THYHA PEBOJIIOLLIS, 3eMChKa BHOOpYA CHCTEMa, BOJIOCHE 36MCTBO, IIPOEKT 3€MCHKOT

pedopm.

HeoOxinnicTs npoBeaeHHs pedopMH MiCLIEBOTO caMOBPSILyBaHHS 3Y-
MOBJIIOE€ HAYKOBHH IHTEpEC HA TOCTPAJASHCHKOMY MPOCTOPI 10 TpodieMu
3eMchKoi pedopmu mouarky XX cr. HaykoBIiii BBaXaroTh, 1[0 TOCBIJI MijI-
TOTOBKH JI0 IIPOBE/ICHHS 36MChKOI pe(pOpMU Ta €BOJIIOLII] YCTAHOB 3€MChKO-
T'O CaMOBPSITyBaHHS y Tiepioy OypiKya3HO-IeMOKpaTHIHOI peBoortii 1905—
1907 pp. Moke cTaTh KopucHUM y Ham dac [1; 2; 3].

MeToro poOoTH € PO3IIsA MPOESKTIB 1 MPOMO3UIIIH 100 MPOBEACHHS
3eMChKO1 peopMu Ta PAaKTUUHUX 3MiH, SIKI CTOCYBAJIUCS 3éMChKOT BHOOPUOT
CHCTEMH, CTPYKTYpPH, YHCEIBHOTO CKIIaIy 1 OPSIKY MiSIIBHOCTI 3éMCHKHIX
YCTaHOB Ta IOBHOBA)KEHb 3€MCTB Ha Ipukiiaai ITonTaBchkoro 3eMcraa.

AHTUAEMOKPaTHYHHUN XapakTep 3eMchkoi koHTppedopmu 1890 p. Bu-
KJIMKaB HE3aJ0BOJICHHS MMOMIPKOBaHO HAaJaIITOBAHOI YACTHHU 3€MIiB Ta
CTHMYJIOBaB PO3BUTOK PYXY, III0 MaB 332 METY JIEMOKPATH3aLiI0 36MChKOTO
camoBpsiayBanHs. HaBecHi 1903 p. ypsii Bu3HaB HEOOX1AHICTh POBEICHHS
3eMCBKO1 pepopMH Ta CTBOPHB 3 €0 METOIO CIIEIiaTIbHY yPSI0BY KOMICIFO.
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Jist yyacTi B miATOTOBLI MPOEKTY pedopMHU KOMICisI iHILi0BaIa CTBOPEHHS
3eMCBHKHX MICIEBHUX KOMITETIB, fKi HANpaIlOBAIA HU3KY PEKOMEHAIlil
CTOCOBHO JIeMOKpaTu3auii 3eMCbKOi BHOOPUOT CUCTEMH, YIOCKOHAJICHHS
CTPYKTYpPH 3€MCHKHX YCTaHOB Ta PO3IMIMPEHHS IXHIX MOBHOBaXXeHb [4,
c. 6—89]. YpsaaoBa KoMicis po3TIsHYJIa PpEKOMEH Al KOMITETIB 1 Ha IIbOMY
MPUITMHATIA CBOIO JISIBHICTD, ajpke 13 203 MoBITOBHX 3eMCTB 96 He mij-
TPUMaJIH POBeACHHS pehopmHu, a 77 BUCTYIIWIIN 34 BiIHOBJICHHSI YAHHOC-
Ti [lonoxxenns 1864 p. [5, c. 684].

Bocenn 1904 p. yactuHa ry0epHCHKHX 3€MCTB BUCTYMHJIA 13 3asBaMH
po HeoOX1IHICTh MPOBEACHHS eMOoKpaTnaHuX pedopM y Pocii [5, c. 603;
6, c. 147]. 68 muctonana 1904 p. y Mocksi BinOyBcs 3’131 IpeCTaBHUKIB
3eMCBKOT0 1 MiCBKOT'O CaMOBPSIIyBaHHS, J€JIeTaTH SIKOTO 3asBIIIM PO HEOO-
X1THICTB POBEACHHS eMOKpaTnaHuX pedopM y Pocii. Lle 3mycuio imre-
paropa Muxoiy Il yxBanuTu ykas npo miroToBKy J0 IIPOBEACHHS 3¢MChKOi
pedopmu. Imnepatopchkuii ykas MICTUB ITPOEKT, SIKUE OKPECIIFOBAB OCHOBHI
HanpsiMU IPOBeIeHHs peOopMH 1 HaZlaBaB [IPaBO 3éMCTBaM BHECTHU Ha PO3-
DI ypsiLy BiacHi npono3uiii. OZHUM 3 OCHOBHHX HaIlpsAMiB pedopmu, Ha
MOTYISIZ 3€MCTB, Majla CTaTH JeMOKpaTH3allis 3MCbKOI BUOOPYOT CHCTEMHU.

I3 0cOOMMBOIO TOCTPOTOIO MUTAHHS MPOBEACHHS 36MCHKOT peopMu
nocrajio Ha novarky pesomouii 1905-1907 pp. Hasecni 1905 p. mig vac
Ha/13BUYaifHOTO 3acizanus [lonraBchke ry0epHChKE 3eMCTBO BUCTYIIMIIO 32
nepeniian [lonoxennas 1890 p., sike oOMexyBaino mpasa 3emcTBa. [Ipore
ryOepHCBKI 1 TOBITOB1 3¢MChKi 300pH BIIMOBHIIMCS MIATPUMATH YPSJOBUN
MIPOEKT MPOBEJICHHS 36MChKOi pe()OpPMHU, MOTUBYIOUH CBOE PIIICHHS THM,
0 BiH HE Tepen0adaB BCTAHOBJICHHS JIEMOKPATUYHOI CHCTEMHU BHOOPIB.
Tak, 30kpema, KoHCTSHTHHOTpaACHKI MOBITOBI 3eMCBKi 300pH iHILIFOBAIIH
BIIPOBAKCHHS BCECTAHOBUX BUOOPIB, 3HIKEHHS MAafHOBOTO IIEH3Y 110 75 1e-
CSITHH JIJISl 3€MJICBIIACHUKIB 1 110 7,5 THC. KpO U MiANPUEMITIB, HaTaHHS
BUOOpUUX MpaB xkiHkam [7, c¢. 220]. Bocenu 1905 p. [lonraBcbki ry0epHCBKi
3eMChKi 300pH, BpaxyBaBIITH PE3yIbTaTH BUBYCHHS TTOBITOBUMHU 3€MCTBAMH
YPSIOBOTO MPOEKTY, OHOCTAWHO BiIXHUIIFITH HOT0. 3r0710M (hpaKilis KaJeTiB
BHecna Ha po3rsin I ta 11 [lepskaBHOT AymMu BIacHi IPOEKTH 3€MCBKOI BH-
6opuoi cuctemu. Jlume 5 xoBTHSA 1906 p. iMmepaTop yxBanuB ykas «IIpo
BiIMiHY JIeKUX 0OMEKEHb y TIPaBaX CUTLCHKUX OOMBATEINIBY, SKUH BHOCUB
3MIHHU JI0O CHCTEMH 3€MChKUX BUOOPIB. BiAMOBITHO /10 3a3HAUEHOTO yKa3y
CeJISTHH OTPUMAaJIH MPaBO OpaTH y4acTh y BHOOpAx y CKJIaai BHOOPUOTO
3’131y 3€MJICBIACHUKIB 1 MIANPUEMLIB, SIKIIO iM L€ 103BOJISB MAalHOBUI
nens 3a [lonoxxenusm 1890 p. Brparuna cuimy Hopma cT. 51 TlonoxxenHns
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1890 p., 3a sikoro TyOepHATOP MPHU3HAYAB OJTHOTO IIACHOTO 13 4-X KaHIU/1a-
TiB, OOpaHMX BiJ CENsTH. 3eMChKi 300pH OTpHUMAIH MTPaBO OOMPATH HA TI0-
cajly TOJIOBH yIpaBH HE TUIbKHU JBOPSH, a i MPEICTABHUKIB IHIINX CTaHiB
[3,c. I11].

OTtxe, yka3 1906 p. po3mupuB mpaBa CiIbCHKUX BUOOPIIIB 1 TOCTa0NB
aJIMIHICTPAaTUBHUI KOHTPOJIb 32 BUOOPAaMH, OJJHAK, HE CKACyBaB CTAHOBHUM
Ta IIEH30BHI XapakTep 3eMChbKUX BHOOpIB, 30epir mepesary 3a JABOPSH-
ctBoM. [IpoTe HaABiITH Taki HE3HAYHI TEMOKPATHUUHI 3MiHH CIIPUYNHIIIH
nportuaito Mmicuesoi agminicTpauii. Y 1907 p. [lonTaBcbke ryOepHCHKE
3 3¢MCBKHX 1 MiCBKHX CIIPaB MPUCYTCTBIE CKacyBajo BUOOPH r'yOepHCHKHX
mmacHuX Yy KoHCTAHTHHOTpanchkoMy MOBITI. OdiliifHO miacTaBoIO st
LFOTO CTAJIO TOPYIICHHS 3aKOHOAABCTBA PO BUOOPH, a HaKTHUHO — 00-
paHHs TyOepHCHKUME TIIACHUMH TIPE/ICTAaBHUKIB BiJ celsiH. Tomy 3emMcTBa
3HOBY ITOYAJIM HAIOJATaTH Ha HEOOXITHOCTI MPOBEICHHS AOKOPIHHOT
pedopmu. YpsioBa KOMICist il KEPIBHUIITBOM MiHiCTpa BHYTPIIIHIX CIIpaB
O. I bynurina migrorysayia HOBUI MPOEKT 36MCHKOTO CaMOBPSITYBaHHS
mutst mogarsst 1o 11 [lepxxaBaoi qymu. Y gepsHi 1907 p. meit mpoexT po3-
siHyB Beepociiicbkuil 3eMcbKuil 3’1371, SIKMH MOBHICTIO BiIMEXXYBaBCs
BiJI yCiX TOMEpE/IHIX JIEeMOKpPAaTHYHO HaJallITOBAaHUX 3eMCBHKHUX 3 i3/iB.
OpnHak HaBiTh AaHTHJIEMOKPATUYHUH 32 CBOIM CKJIaJI0M 3’1311 HE MiATPUMAB
YPSAAOBUH MIPOEKT, @ AOPYUYUB PO3IISTHYTH HOTO T'YOEpPHCHKUM 1 IOBITOBUM
3eMChKUM 300pam [2, c. 201-203].

VY ceprri 1907 p. xomicist [lonTaBebkoro ry0epHCHKOTO 3eMCTBa 3TiTHO
3 MOCTaHOBaMU 3arajabHO3eMCBHKOTO 3’131y mogana BnacHuil «IIpoexT mpa-
BHJI 711 BUOOPIB OBITOBHUX 1 I'YOEPHCHKMX 36MChKUX TNIACHUX». BiH Haza-
BaB BMOOpYi MpaBa KiHKaM i BIIMOBHBCS BiJl CTAHOBOTO XapaKTepy Ipo-
BezieHHs BUOOpiB. Asie IpoeKT 30epiraB BiKOBHI LIeH3 — 25 POKiB 1 Maii-
HOBUI 11eH3, nependadenuid [lonoxennsm 1890 p. 3rigHo 3 MaHOBUM
[IEH30M, BUOOpHU TIOBUHHI MPOBOIUTHUCS TIO IT'ATH KypisiX Ha TIOBITOBUX
BuOOpuux 300pax (3a [Tonoxennsm 1890 p. — Tpu BubOOpui Kypii). 1o
TIepIIii Kypil y9acTh y BUOOpax Opaiy BEJIHMKI 3€MIICBIIACHUKH 1 TTiAIPHU-
€MIIi, 10 APYTii — ApiOHI 3eMIIEBIACHUKH, IO TPETii — YIOBHOBaKEHI
BiJI CLIBCBKHMX TPOMaJI, 110 YETBEPTIiil — BJIACHUKH HEPYXOMOCTI Y MiCTax,
10 T’ ATiit — npiOHI BIIACHUKHM HEPYXOMOCTI ¥ MicTax. Po3mip MaifHOBOTO
LEeH3Y 17151 BUOOPLIB MO MEepILiii 1 4eTBEpTid Kypisx BCTAHOBIIOBAJIHU Ty-
OEpHCHKI 3eMChKi 300pH 3a 3rod yPsIY, 10 03HAYAIO MOKIIUBICTh CTBO-
pEeHHs TiepeBar JJis IBOPSH 1 OyprKyasii. 3a3HadeHi nmepeBaru 3a0e3neqyBa-
Jucs 1 3aBISKH TOJOBYBAaHHIO y MEPIIMX Ta IPYrux BHOOpUYMX 300pax
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MPEIBOAUTENIB MOBITOBOTO ABOPSHCTBA. 3a CTAaTTer0 29 MpOeKTy BUOOpU
MaJIM TIPOBOJIUTHCS MUITXOM TAEMHOTO T'OJIOCYBaHHS, 32 JIONIOMOTOIO CIIe-
HiaJbHUX KyThoK. OOpaHNMU BBaKAIHCS KaHIUIATH, IKi OTPUMAIH OiTb-
IIICTh TOJIOCIB «32», MOPIBHSHO 13 TUMU IOJI0CaMHU, IO OYyJIH MOJIaHi «IIpo-
™» [8§, c. 4, 10]. [IpoekT 0OMekyBaB KOHTPOIIb TyOepHATOpa 3a MPOBEICH-
HSM BUOOpiB. Po3rsan cripaB mpo mopyIieHHs] 3aKOHOAaBCTBA ITiJI 4ac
BHOOpIB MokaaaBcs Ha ['yOepHCBKY pany, 1o 3a [lonoxennsm 1890 p.
HaJIeXaJIo 0 BilaHHSI MPHUCYTCTBIA [9, ¢. 501].

TakuMm 4UHOM, TPOEKT 3eMCHKOT BUOOPUOT CUCTEMH, PO3POOICHUIM
[TonTaBchKkUM TyOEpHCHKHM 3€MCTBOM, MaB 32 METY JIMIIE YACTKOBY JIEMO-
KpaTHU3aIlif0 3eMCHKUX BUOOPIB: pO3ITHPIOBAB KOJIO 0Ci0, SIKi KOPHUCTYBAIIN-
cs1 BUOOPUYMMU MPaBaMu, BiIMOBJISIBCS BiJl CTAHOBOT'O IPUHLIUITY IPOBEACH-
Hsl BUOODIB, YJI0CKOHAIIOBAB MPEJCTaBHUIITBO Y 36MCTBaX, MOCIa0I0BaB
aZMIiHICTPAaTUBHHUIA KOHTPOJIb 3 MTPOBEIACHHSIM BUOOPIB. AJIe TIPOCSKT TIEepe/I-
0avaB CKJaJHY I’ SITUKYpialbHy cUCTEMY BHOOPiB, 0OMexXyBaB BHOOpUi
MpaBa 3a BIKOBHM Ta MAifHOBUM IIEH30M, He 3a0€31euyBaB PHHIUIT PiBHO-
npaBHOCTI BHOOpIIiB. ToMy MOBITOBI 3eMCTBa, PO3IISTHYBIIH 1€ MTPOEKT,
BU3HAIN HOTO HemocKoHaIUM. OTKe, SIK 3MICT MPOEKTY, TaK 1 pe3ybTaTu
HOro 0OTOBOPEHHSI MIOBITOBUMHU 3€MCTBAMHU CBIIYHIIM MPO HETOTOBHICTh
3eMCHKHUX TJIACHUX JI0 JIEMOKpaTH3aIlii BUOOp4oi cucreMu. Taka mo3uiris
MepeBaKHOI YaCTUHH MOBITOBUX 3€MCTB MOSICHIOETHCS TUM, LIO IiJ Yac
YeproBux 3eMChbKUX BUOOPIB 1906 p. 3aBASIKHU 3yCHIUIAM YPSITy 36MCbKUMU
IJTAaCHUMU OyJI0 00paHO JIOSITHHUX JI0 CAMOJIEPIKaBHOTO PEXKUMY TTPEIICTaB-
HUKIB KOHCEPBATUBHOTO JIBOPSIHCTBA.

OmHUM 13 HAanPSIMIB IEMOKpaTH3aIlii 3eMCHKOTO CaMOBPSITyBaHHS 0YII0
HaMaraHHs 3MiHUTH CUCTEMY 3€MChKUX YCTaHOB IUISIXOM 3aIPOBaJ[XKEHHS
BHUILIOTO BCEPOCIHCHKOIO 36MCHKOTO OpraHy 1 BOJIOCHOT0 3eMcTBa. CTBOpEH-
HS BUIIIOTO 3€MCHKOTO OpPTraHy MaJio 3a METY BIPOBAKCHHS 3aKOHOIOPAI-
4oro oprasy. 3 1i€l0 MeTo ynponosx 1905 p. semii npoBenu 1’ATh 3a-
raJIbHO3eMChKHUX 3°13/1iB. Beepociiichkuil 3eMChbKui 3’13/ 3eMChKUX TIPE/I-
CTaBHUKIB, AKUH BimOyBca y kBiTHI 1905 p. y MockBi, BUCTYIIHB i3
MIPOTIO3UIIiE€r0 CTBOPEeHHs JlepkaBHOI 3eMChbKO1 panu [6, c. 159]. Ane micns
3anpoBapkeHHs [leprkaBHOT yMu HEOOX1IHICTD y Hill Bignana.

Ha mogarky XX CT. 3eMCTBa aKTHBI3yBaJIH CBOIO MisUTBHICTD 3 METOIO
BIIPOBAKEHHS BOJIOCHUX 36MChKUX YCTaHOB. Y nucronazi 1901 p. ekoHo-
MiyHa paja [TonraBcbkoro TyO0epHCHKOTO 36MCTBa PO3IIISIHYJIA 3alPOTIO-
HOBaHUH MOCKOBCHEKHM 3’13710M JIST9iB arpOHOMIYHOI TOTIOMOTH MiCII€BO-
My TOCHOAAPCTBY MPOEKT 3alpOBaKEHHs APiOHOT 3eMCHKOT OJUHULLI.
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3TiJIHO 3 MPOEKTOM JIpiOHA 3eMChKa OJIMHUIIS TTOBHHHA MaTH BU3HAYCHY
TEPUTOPII0, OYTH BCECTAHOBOIO 332 CBOIM CKJIAJOM, MaTH BUOOPHUI BHUKO-
HaBYMU OpraH, KOPUCTYBATHCS IPAaBOM Ha BCTAHOBJICHHS MiCIIEBHX ITOJIAT-
KiB. CTOCOBHO MOXKIIMBOCTI BITPOBAKEHHSI BOJIOCHOTO 36MCTBa MiXK ydac-
HUKaM¥ €KOHOMIYHOI paau BigOymacsi JUCKyCisi — YacTHHA TIIACHUX ITiJl-
TpHUMaJa 3alpOTIOHOBAHUH MTPOEKT, 1HIIIA YaCTHHA BUCTYIIHIIA KATETOPHYHO
MpOTH. «3a» BOPOBAKEHHS CAMOBPSITHOT 1 CAMOOKYITHOT APiOHOT 3eMChKOT
OIMHUII BUCJIOBIIIMCS TOJIOBA TyOepHCHKOI 3eMchKoi yrpasu I1. [1. Lxs-
peBuu Ta rmacuuii E. M. lelineman. I1. [1. IlIknspeBud cTBepAKyBaB, 10
MEIIKaHIIi BOJIOCTI Kpallle 3HAI0Th CBOT MPOOJIEMH Ta HIISIXH X BUPIICHHSI.
Ha #ioro nymMKy, HacemeHHs BOJIOCTEH Ma€e T0CTaTHIN piBeHb OCBITH, HE00-
X1THUH 7151 POpMYBaHHS MiCLIEBOTO caMOBpsiyBaHHs. [ [poTu BipoBaKeH-
Hs1 ipiOHOT 3eMchbkol ouauLll Buctynwi C. €. Bpasosb, kusi3s M. A. Epictos
i [1. H. Manama, siki BBayKajIi 110 3eMCTBO Ta MiCIIeBa rpoMaja He TOTOBI
10 uporo. Ha myMKy 4acTHHHM y4acHMKIB €KOHOMIYHOI paaH, BIPOBa/IXKCH-
Hsl BOJIOCHOTO 3€MCTBa MPU3BEC 10 «JIIKBIIAIT ICHYIOUOT CUCTEMH 3€M-
CBKHX YCTaHOBY, IPiOHY 36MCHhKY OJMHUITIO BaPTO CTBOPIOBATH 32 YMOBHU
SIKILIO BOHA HE Oy/e CaMOBPSAHOIO, MiAIOPSIKOBYBaTUMETHCSI TyOEpHCHKO-
My 1 IOBITOBOMY 3€MCTBaM 3 METOIO TiIBUIIEHHS e(hEKTUBHOCTI X JIisiTb-
HoCTi. He midmoBIm 3rofu, y9acCHUKH €KOHOMIYHOI pajiii TIPOTOJI0CY BN
MPOTH 3aIPOIIOHOBAHOTO MPOEKTY 3alPOBaHKEHHsI JPiOHOT 3eMChKOI OH-
Huti [ 10, c. 5-42].

Jlis po3misaly MUTaHHS TPO JOIUTBHICTh YIPOBAIKEHHS BOJIOCHOTO
3emctBa 1903 p. ypsi caHKIIOHYBaB CKIIMKAHHS TTOBITOBUX 36MCHKUX KO-
MiTeTiB. BypximBa AisTbHICTH MOBITOBUX KOMITETIB 3Mycuiia CeHar CBOiM
yKa3oM 0OMexHTH iX KoMreTreHIito. [1ix TuckoM ypsiay 3a HEOOXiTHICTh
3aIPOBAKEHHS BOJIOCHOTO 3€MCTBA BUCTYITHIIN JIHIIE 5 13 15-TH MOBITOBUX
kxomiteTiB [lonTaBcrkoi rybepHii [4, ¢. 83—89]. MOXIMBICTh CTBOPCHHS
BOJIOCHOTO 3€MCTBa ITepe1oadaB iMrepaTopchkuit ykas Bia 12 rpyaas 1905 p.
PO MPOBEACHHS 3eMChbKoi pehopMu. 3rilHO 3 yKa30M BOJIIOCHE 3€MCTBO
MaJjIo CKJIaaTUC i3 300piB — PO3MOPSIIOTO OpraHy i yIpaBH — BHKOHAB-
4yoro opraty. BonocHi 3eMchbKi 300py Masid HanidyBaTH B CEPEIHBOMY
40-50 racHuX. 3a3HAYCHUI MPOCKT PeOPMH 3eMCTBA IiITPUMAIIH, aJie
YacTHHA MOBITOBUX 36MCTB BUCTYTIHJIA 3 BIACHUMH peKoMeH atlisimu. Kon-
CTAHTHHOTPAJCHKI 36MChKi 300pH MPONOHYBAIN 30UIBIINTH KUIBKICThH BO-
JIOCHHX TiacHuX 110 50—60 ocib [7, ¢. 226]. Ypelri ypsiioBuil IPOEKT 3a-
JIUIIABCS HE Pealli30BaHMM, 1 CHCTeMa 3€MChKHX YCTAaHOB, BCTAHOBJICHA
[onoxenusam 1890 p., He 3miHMIACS.
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BHyTpimHs opraHizaniiiHa CTPyKTypa 3eMCBKHX 300piB HE 3a3Haiia
MPUHIIMIIOBHX 3MiH, aJie TIPOIOBKUBCS TIporiec (GopMyBaHHSI HOBHX KOMICIH,
koMiTeTiB 1 pax. [Ipu ryGepHChKHX 1 TOBITOBHX 3€MCHKHX 300pax Mmodaiu
JiSITH TOCTIHMHI KoMicii: anMiHicTpaTUBHA, apXiBHa, OJJarounHHA, FOPUINY-
Ha, KOMICisl 3 HApOJTHOI OCBITH, a TAKOXK THMYACOB1 KOMicii — 3 opraHizariii
MIPOaXy HACIHHS 36pHOBHX KYJBTYp, 3 IPUHOMY KOHEH BiJl HAaCEICHHS.
3eMchKi 300pu chopMyBalld HOBI KOMITETH: OITIKH, HAPOIHOI TBEPE30CTi
Ta pajin: YIUJIMIIHY, OMIKYHCbKY TOLLIO.

[Ipoexkt 3eMcrKoi peopmu 1907 p. [lonraBchkoro 3eMcTBa repedoadan
301IBLICHHS YHCENBHOTO CKIIay 3eMChbKUX 300piB. [IpeacTaBHUILITBO y 11O-
BITOBHX 36MCBHKHX 300pax 3a1eKHO BiJI KITLKOCTI HACceJIeHHS MOBITY. Kihb-
KICTh IJIaCHUX Y MOBiTax 3 HaceaeHHsM 10 100 TuC. NOBHHHA CKJIaJaTh
45 oci0b. Ao HaceneHHs MOBiITY nepesuinyBaio 100 Tuc., KiTbKICTh
IJIaCHUX MaJia 30UTBITYBaTHCS Ha OHY 0CO0Y Ha KOykHi 10 THC. MEIITKaHIIIB,
ajie He Morya rnepeBuuryBatu 75 oci6. Yucno ryObepHChKUX TIIacCHUX 3aJie-
KaJIO BiJI KIJIBKOCTI MOBITIB 1 BCTAHOBJIFOBAJIOCS 32 KBOTOK — 6 TIPE/ICTaB-
HUKIB BiJ moBiTy. Taka cucTema mpencTaBHHUITBA Oylia J0CKOHATIIIOIO,
MOpiBHAHO 13 BctaHoBieHoo [Tonoxennsam 1890 p., amxe nependauana
MPEJACTAaBHUIITBO 3aJICKHO BiJ] YHCEIBHOCTI TEPUTOPiaNbHOI rpoMan
1 3011pITyBasa KiAbKicTh TacHuX 70 90 ocib. [IpoekT He nependadas 3MiHy
3-piuHOro TepMiHy KaJeHuii macHux [8, c. 3].

3eMCcTBa 3BEPTAIUCS 10 YPSIAY 3 MPOMO3UIISIMHU PO 3MiHY MOPSIAKY
nisutbHOCTI 300piB. Y 1903 p. ryOepHCHKi 3eMChKi 300pH 3aITpONIOHY BN
BHECTH 3MiHH J0 3aKOHOJABCTBA [TPO MPOBECHHS 2-X YEPrOBHX CECill ympo-
JIOBXK POKY, aJKe TT1T 9ac 4eproBoi cecii iM JOBOAMIOCS pO3ITIAaTH OUTBII
sk 100 murans [11, ¢. 13—15]. Hagmipra 3aBaHTa)KeHICTh 1 HEOOXiTHICTH
TEPMiIHOBOTO BHUPILICHHSI OKPEMHX CIIPaB 3MYIIyBaJId 3€MCTBa IOPIYHO
MIPOBOIUTH HA3BUYAHI a00 SKCTPEHI 3aciJaHHs, 0 BUKIUKAJIO He3a10-
BOJICHHSI YaCTUHH I'yOCpHCHKHX ITacHUX. OIHAK ypsi BIAXUIUB TaKy Ipo-
MO3UIIi10, HATOMICTh CAaHKIIIOHYBAaB IIPOBEICHHS IBIUi-TPHY1 BIIPOJIOBK POKY
HaJ3BUYAMHMX 3acilaHb 3eMChKUX 300piB [11, c. 2, 3].

[lig THCKOM JE€MOKPAaTHYHO HaJIalITOBaHUX 3eMCTB y 1905 p. ypsin
CKacyBaB IIEH3ypy Ha ONPHIIIOTHCHHS 3eMChKUX MarepianiB. CkopucTas-
ITUCH TINM, TYOSpHCHKI 3eMChKi 300pH OMyOIiKyBaM CTAaTUCTHYHUN 3BIT
po poOOTy HaI3BHYAMHUX 3aciiaHb, 1m0 npoxoauiau B 1905 p. HactymHo-
ro poKy posmnoydaia BuxoauTH «llonTaBcbka 3emMcbka razera». Ane 3 1907 p.
ypsi BCTaHOBUB OOMEKEHHs Ha ONMPWIIONHEHHS 3eMChKHX MaTepiajiB
y JPYKOBaHUX BUIAHHSIX.
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3eMcTBa He iHILiIOBAIH 3MiHY MeXaHi3My (OpMyBaHHs yrpaB i 3011b-
IIEHHS X YMCENBbHOTO CKiIaay. He3pakarouu Ha Te, M0 yKa3 Bill 5 )KOBTHS
1906 p. HagaBaB 3eMCTBaM MPaBO OOUPATH TOJIOBY 1 YWICHIB yIIPaBH i3 TIpei-
CTaBHUKIB OyAb-IKOTO CTaHy, pakTHYHO IIi MOCaaH 3aliMany BUKIIOUHO
nBopstHA. HaBiTe KpeMeHuyIbke 3eMCTBO, SIKE TPAAUIIIHHO BiI3HAYATIOCS
cBOIMH JIiOepaJbHUMH HACTPOSIMH, OOMpaJIO A0 YIPABH, K IMPaBUIIO, HE
OiIbILIe OHOTO MPEACTaBHUKA BiJ OypiKyasii abo censiH. 3aKOHOAaBCTBO He
nepeadayao nocaayu 3acTylIHUKA IOJIOBH YIIPaBH, ajie 3eMCTBa 00Mpaiu
Ha IO 110cay OJHOIO 3 WICHIB YIIPaBH, 110 CIPHUSIIO MiABUILEHHIO eek-
THUBHOCTI YIIPaBJIiHHSI.

3TimHO 13 3aKOHOMABCTBOM 300pH HE MaJIH IIpaBa PO3IMyCKATH YIIPaBy
a0 ycyBaru 3 ocaJi OKpeMHX WICHIB yIpaBu. 3eMChKi 300py HE HaIoIs-
rajy Ha HaJlaHHI IM Takoro Tpasa, aJyKe BOHH MOTIIM TTOPYIIUTH MUTaHHS
TIpo TIe Tepe]] MPUCYTCTBIEM, a yIIpaBa MOIVIa IMOAATH Y BIACTaBKY Mifg iX
TtucKOM [9, c. 502, 511 ]. 16 ciuns 1906 p. IlonraBchka ryOepHCBKa yripasa
y TIOBHOMY CKJIaJli TIo/iajia y BiJICTaBKy, a HACTYITHOTO JTHsI 3¢MChKi 300pH
o0Opaii HOBUH CKJIaJl yIIpaBH. AJie TOJIOBOO YIIPAaBH IJIaCHI 3HOBY 00paiu
®. A. Jluzory0a, 3Bakarouu Ha HOTo A0CBiX 1 aBroputet. Y rpyani 1906 p.
ryOepHCBKI 300pH 3MYCHIIH 3aJTHIIATH YIIPaBy YUYaCHHKIB 3MCBHKOTO Ji0e-
paNBbHO-IEMOKPATHYHOTO pyXYy, AenyTaTiB I Jlep:xaBrHoi qymu 1. [.YUmxkes-
cpkoro 1a JI. M. fIcHOmoIbChKOTO.

3eMCTBa HE BIAIITOBYBAaB OOCAT TTOBHOBa)XXeHb, ycTaHOBIEHUH [lo-
noxxeHHsM 1890 p., mpo mo B 1903 p. 3asBuIM OUIBIIICTH MOBITOBUX KO-
MiteTiB [4, c. 52-56]. Imneparopcbkuii yka3 Big 4 rpyaas 1904 p. npo
pedopMyBaHHS 3eMCTB Ta pecKpunT Big 18 mrotoro 1905 p. mpo cTBOpeH-
HsI 0COONMUBOT KOMIcCii 11 po3pO0KH 3aKOHOIIPOEKTY TIPo JlepikaBHY ITymy
CTHMYJIIOBAJU ASUTBHICTD 3€MCTB, CIIPSIMOBAHY Ha PO3MIMPEHHS iX TOBHO-
BakeHb. Y 1905 p. [TonTaBchki TYOEpHCHKI 3€MCBHKi 300pH yXBaJIMIITH
MIETHUILIO JI0 IMITepaTopa, y AKiii 3BUHYBaTHIIA HOTO B O€3/TisTEHOCTI 00
00iLsIHOT IeMOKpaTu3alii JepKaBHOTO JIaly i 3asgBHJIM PO HAMIp po3-
TISTHYTH TATAHHS PO HEOOX1AHICTh MPUUHATTS KOHCTHTYMIi Pocii Ta
BCTaHOBJICHHS] KOHCTUTYLIHHOT MOHapXii. AJie MiHICTp BHYTPIIIHIX cripas
O. I'. Bynurin kaTeropu4Ho 3a00POHUB PO3IJIA 36MChbKUMH 300pamMu
MMUTaHb, 1[0 BUXOIMIIM 3a MEXI IXHBOI KOMIETeHIii. Y BIANOBIAL HA 1€
ryOepHCBKi 300pH OHOCTAHO MPUAHSIIM OCTAHOBY PO OCKap>KEHHS
pillleHHs1 MiHICTpa BHYTpIlIHIX cripas [5, ¢. 620]. Ha nymky aBTopa, Taka
TiSUTBHICTH 36MCTB CBITUHUTH NPO HaMaraHHsS 3MIHCHIOBATH MOJITHYHI
GbyHKITIT.
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Po3rnsnyBim iMneparopcebkuii ykas Bif 4 rpyass 1904 p., Konctsiatu-
HOTPAJCHKI 3eMChbKi 300pHu B TpaBHI 1905 p. BHECIH HU3KY MPOIMO3UIIIN
LIOA0 PO3LIMPEHHS 36MChKUX [MOBHOBAXKEHb, & CaMe: HaJaTHh 3eMCTBaM
BHUKOHABYY BJIQ Ty 1 JIIKBIIyBaTH iX 3aJIC)KHICTh BiJl MiCLIEBOI a/IMiHiCTpallii,
no36asut MBC Ta iHIII IEHTpasibHI OpraHu MpaBa KOHTPOIIOBATH TiSTh-
HICTb 3€MCTB, HaJIaTH 3€MCTBaM IIPaBO BCTYNATH Y BIAHOCHHU MiX CO0OIO,
BU3HATH 32 MOBITOBUM 3E€MCTBOM IIPaBO YXBaJlOBAaTH MOCTaHOBH,
000B’SI3K0BI 7151 BUKOHAHHSI HA TEPUTOPii IOBITY [5, ¢. 210-213]. Lleit mpo-
eKT MaB OKPEMi HEHOJIIKH, ajie 3arajoM MIPONOHOBAHE POLUIMPEHHS 3EM-
ChKHUX IMOBHOBA)KEHb BIJIMOBIIAJIO MIPUHITUIIAM MICIICBOTO CAMOBPSITy BaHHSI.
[Ipore mapcbkuil ypsan He MIr HiTH Ha Take PO3LIMPEHHS IOBHOBAKEHb
3€MCTB, aJPK€ CTBOPEHHSI IOBHOLIIHHUX OPraHiB MiCLIEBOI'O CAaMOBPSAyBaH-
Hsl CyTIEPEYHIIO OCHOBAaM CaMOJIEPIKaBHOTO JIAJTy.

OpHak i THCKOM 3eMCBKHX JTi0epaltiB 1 peBOMOmHHNX mmomid 1905—
1907 pp. HapchKuii yps1 4acTKOBO PO3LIMPUB TOBHOBAXKEHHS 3eMCTB. [pen-
CTaBHUKH TYOSpHCHKUX 3€MCTB YBIHIILIM JIO CKIIaIy O0COONMBOI KoMicii Ha
qoui 3 MiHicTpoM BHYTpimHiX cnpaB O. I. bynmurinum, cTBopeHoi B TpaBHi
1905 p. A71st M ATOTOBKH 3aKOHOIIPOEKTIB 3 METOIO 3aIpoBaKeHHs Jlepikas-
Hoi tymu. ['yOepHCBKi 3eMCBKi 300pH HaOyiu 1pasa o0upaTH 4-X MpeicTaB-
HukiB 10 Hapaam npu Pani minictpis. 3a «IlonoxeHHsM mpo BUOOpH 10
Heprxasnoi mymu» 1905 p., 3eMcbKi BUOOPIII OTpHMaIK IPaBo OpaTH y4acThb
y Bubopax. Ha moBiToBi 3eMcTBa MoKIajanacs crpasa (GhiHaHCYBaHHs BH-
0opiB, a yrpaBu BiAMOBiamu 3a popMyBaHHs CITUCKIB BUOOPIIB (cTarti 21,
30). 3rizHO 13 3aKOHOABCTBOM, MPEACTAaBHHULITBO y JlepkaBHill aymi Bifg
[onraBcrkoi rydepHii ckmanano 12 oci6. Jlo 1111 eprkaBHoi tymu BUOOpII
o0paiu 4-x 3eMChKHUX TiacHuX [12, ¢. 75-84]. Manidect «IIpo 3miHy ycTaHOB
JepxaBHoi paju 1 neperisi yctaHoB [epxapuoi qymu» 1906 p. HajaBas
IPaBO TyOEpPHCHKUM 3€MCTBaM OOMPATH 110 OOHOMY IIPEACTaBHUKY 110 Jep-
xaBHO1 paju. [lonTaBebki ry0epHCEKI 300pu B 1906 p. pencTaBHUKOM J10
HepxaBnoi pagu oopamu C. €. bpazons [12, c. 104, 105].

Y rpyaai 1904 p. ta'y 1905 p. [TonraBchke TyOepHCEKE 36MCTBO 3BEp-
HYJIOCS 10 ypAy 3 NPOIO3ULIEI0 MPO JIIKBiAALII0 IPUCYTCTBIA, Ha SIKE,
3rijgHo 3 [onoxkenusm 1890 p., noknaganucst GyHKIIIT aIMiHICTPATUBHOTO
HamIAIy 3a OiSUTBHICTIO 3eMCTB [5, ¢. 603]. Ile cramo omHiero i3 mpuImH
3aroCTPeHHs BiTHOCHH MK IPUCYTCTBIEM 1 3eMCTBaMU. AJie Micisl 4epro-
BUX 3eMChKUX BHOOPIB 1906 p., Ha SIKMX MEpEeMOry OTPUMAIIU MPEIACTABHH-
KH KOHCEPBaTUBHOTO IBOPSTHCTBA, CTOCYHKH MiJK 36MCTBOM 1 TIPUCYTCTBIEM
HOPMaJIi3yBaucs.
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Taxkum unHOM, Ha Mo4yaTky XX CT. 3MCTBa PO3TOPHYJIM aKTUBHY Ji-
SUTBHICTB 13 METOIO MPOBEACHHS AEMOKPaTHYHOI 3eMcbkoi pedopmu. Ilin
THUCKOM J10epanbHO-IEeMOKPAaTUIHNUX CHJI LIAPCHKUN ypsii BU3HABAB HEOO-
XiJJHICTh MPOBEJCHHS Takoi pe)opMH, aje HaBAKUTHCS Ha 1 IPOBEICHHS
HE MIT, aJKe CTBOPEHHS OBHOIIIHHUX OPTaHiB MiCLIEBOTO CaMOBPSITyBaHHS
CyIepedmIo OCHOBAM caMoJIepkaBHOTO Jlany. Ha mogarky OypikyasHo-ze-
MoKpatudHOi peBomorii y 1905 p. IlonraBcbke 3eMCTBO TTOMITHO aKTHBi-
3yBaJI0 CBOIO MisUTHHICTH, IIIO MaJia 32 METY IEeMOKpPATHU3aIlil0 36MCHKOTO
caMoBpsayBaHHs. OgHAK TiCIs 3eMChKIX BUOOpiB 1906 p. ypsa i 3eMcTBa
JIUIIIE AEKJIapyBaId HEOOXiAHICTh IPOBEACHHS pehopMr 3eMCHKOTO CaMo-
BpsiayBaHH:. ToMy 3eMchKa BUOOpYa CUCTEMA, YHCETbHUH CKIIa, MOPSI0K
JISUTBHOCTI 1 TOBHOBYKCHHS 36MCTB Y 3a3HAYCHHUH TIepioj] TPUHIIMITOBHX
3MiH He 3a3Hanu. HaBnaku, MpogoBKUBCS MPOIIEC OJepKaBICHHS 3€MCTB,
1110 0COOJIMBO TIOMITHO Ha MPHUKJIAJ 3aJIyYSHHS TIIACHHUX JI0 pOOOTH y CKJIa-
I Iep>KaBHUX OPTaHiB.
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Ko3auenko A. IIpodsiema 3eMckoii pepopmMbl B epuoj 0ypKya3Ho-1eMo-
KpaTudeckoii pepoonnu 1905-1907 rr.

Crarbsi pacKpbIBacT IPUYUHBI 1 OCHOBHBIC HANPABIICHUS TIOJITOTOBKU K TPO-
BEJICHUIO PeOPMBI OPraHOB 36MCKOTO CaMOYIIPABIICHHUS B TIEPHO OypiKya3HO-
aemokparrueckoil pesomtoruu 1905-1907 ronos. PaccMoTpeHs! IpaBUTENBCTBEH-
HBIE U 3€MCKHE MPOCKTHI, KOTOpPhIE MpEeayCcMaTPUBAIN BBEIACHUE HOBOU
n30MpaTeNbHON CHCTEMBI, OTPAaHHUYCHNE KOHTPOJIS 32 JESITEIbHOCTBIO 3€MCTB CO
CTOPOHBI IIPABUTEIBCTBA U I'yOEpHATOPOB, PACIINPEHNE TOJTHOMOYUH 36MCKHUX
YUPEXKJICHNH, CO3/1aHHe BOJIOCTHOTO 3eMcTBa. HeoOX0MMMOCTh IeMOKpaTH3aliu
3eMCKOro camoynpasieHus nojuaepxusaio [lonrasckoe 3emctBo. Ho B cBsi3u ¢ no-
pakeHHEM PEBOJIIOLUU [IAPCKOE TIPAaBUTEILCTBO OTKA3aI0Ch OT IPOBEICHUS 3€M-
CKOH pehOopMEI.

Kniouegwie cnosa: 3eMCTBO, 36MCKOE CaMOYTIPaBJIEHHE, OyprKya3HO-1eMOKpa-
THUYECKasl PEeBOJIIOLINSA, 3€MCKasi H30MpaTesbHasl CUCTEMA, BOJIOCTHOE 3€MCTBO,
MPOCKT 3eMCKOH peOpMBI.

Kozachenko A. Problem of zemstvo reform in the period of bourgeois-
democratic revolution (1905-1907)

The article reveals reasons and main directions of preparation to conduct of
the zemstvo self-government bodies reform in the period of bourgeois-democratic
revolution in 1905-1907. Considered by government and land projects, which in-
cluded the introduction of a new electoral system, limiting control over the zem-
stvo from the government and governors, empowerment of the zemstvo institutions,
creating the township zemstvo. Need to democratize Zemsky government sup-
ported Poltava district council. But the defeat of the revolution makes it possible
for the imperial government refused to conduct Zemstvo reform.

Keywords: zemstvo, zemstvo self-government, bourgeois-democratic revolu-
tion, zemstvo electoral system, volost zemstvo, draft zemstvo reform.
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IIUTAHHA
MIJKHAPOAHOIO IIPABA

VK 342:340.11 M. Bypomemncvkuii, JOKTOp OPUAMYHUX

Hayk, npo¢ecop Hanjionanpaoro yHiBepcu-
teTy «lOpuanyHa akagemisa Ykpainu imeni
Apocmasa Myzporo»;
K. 3akomopna, KaHAUJAT OPUSUIHUX
HayK, floueHT HanioHanpHOTO yHiBEpCU-
teTy «lOpupnyna akagemisa Ykpainu imeni
SApocnaBa Myznporo»

1o IMTaHHS PO METOMONOTII0 TOCTI>KEHHS MPO0IeM
KOHCTUTYIiIIHOTO PO3BUTKY
nocrconiamicTuyHnx Kpain CxigHoi €Esponn
(Ha mpuKIagi MOCTPAaAHCHKOI JOKTPUHN)

OOrpyHTOBaHa pOJIb METOAOJOTIT y ()OpMyBaHHI LIIHHICHOTO CBITOINISAY Ha
MIPUPOAY KOHCTHTYHIWHUX 3MiH Ha eTari nepexoay A0 AeMokparii. Po3misHyTo
OCHOBHI IIXOH 10 BU3HAYECHHS HANPSIMIB TEOPETHYHOTO JTOCIIIKEHHSI KOHCTH-
TYyHiHHOTO OyIiBHUNTBA «TPAH3UTHOTO» CYCHIIBCTBA. BHUSIBICHO ONTHMAaNbHI
MPUHOMHU HAYKOBOTO Ti3HAHHS MPOOJIeM KOHCTUTYIIHHOTO PO3BUTKY MOCTCOIIia-
sicTraHuX KpaiH CxigHol €Bpomi.

Knrouoei cnosa: KOHCTUTYIIAHIIA PO3BUTOK, METOIOJIOT s, METOMIU JOCIIiIXKCH-
Hsl, TocTcomiamicTnaHi kpainu CxigHol €Bpony, NpUoMy HayKOBOTO Mi3HAHHS,
«TPAH3UTHE» CYCHIJIBCTBO.

Ha cygacrHoMy eTari pi3sHOMaHITHI acIIEeKTH CBITOBOTO KOHCTHTYITIHHO-
TO TPOIIECY € JOCTaTHhO 3aTpeOyBaHUMH 00’ €KTaMU BHBUEHHS SK Cepell
BITYM3HSIHUX, TaK 1 cepen 3apyOikHUX npaBHUKIB (A. Anbi, FO. bapabar,
M. bxesuncekuit, [1. boun, f. 3acmaBcekuit, JI. Fapminekwii, A. ['eoprita,
. Encrep, A. Jleiinxapt, S.-E. Jleitn, B. Jlemak, X. Jlinn, €. KoBanbcki,
A. KpycsH, I1. JTIroOuenko, JI. Manosa, A. Menymescokuii, M. Op3ix,
B. Peunnpkuii, B. Cagypcekuif, P. Caka, A. Cenianos, B. CeniBaHoB,
C. Cepsorina, C. Croitues, 1O. Tonuka, M. XoBapz, A. Lllaiio, B. [1lanoan,
K. llenmene i iH.). Po3B’s3yro4n npoOiaeMu KOHCTUTYIIHHOT Teopii i mpak-
TUKHW, BYCHI HATOJONIYIOTh HA HEOOXiTHOCTI METOJOJIOTIYHOTO OOTPYHTY-
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BaHHS JTOCJIJKEHb, aJKe e JO3BOJISIE 3aCHYBATH L1JiCHY, BHYTPIIIHBO
Y3TOJDKEHY KOHIICTIIII0 KOHCTUTYIIHHO-TIPABOBHX SIBHIII, sIKa MOXe OyTH
YCITIIITHO 3aCTOCOBAHA IPH 3/A1iCHEHHI OJIITHKO-TIPaBOBUX pedopM B yMo-
Bax JIEMOKpaTHYHHX TpaHchopmauiit [1, c. 33; 2, c. 28]. YV ubomMy 3B 53Ky
BapTO BiA3HAYHTH, IO HA MMOCTPAATHCHKOMY MTPOCTOP1 YTBOPEHUH BiAIO-
BiHUH (yHAaMEHT y BUINIA/I CEPHO3HUX KOMIUIEKCHUX JOCIIDKEHb Ha-
YKOBIIIB Pi3HUX ICTOPUYHHUX €I0X, MPUCBIYEHUX BIACHO METOAOJIOTII I0pH-
nuaHoi Hayku (O. ABroHoMoBa, C. AnekceeBa, H. bormanogoi, C. ['eccena,
I'. €nmineka, b. Kicrsakoserkoro, JI. Kepimosa, A. Kosnepa, M. Kozto0pu,
B. Koxanoscbkoro, M. Jlazapescokoro, C. MakcumoBa, B. Hepcecsiaia,
JI. Ilerpakumpkoro, B. Iloropinka, I1. PabinoBuua, O. Pomanosuua-Cra-
BaTuHCBKOTO, M. Tapacona, A. Timne, B. Cepreesuua, B. Cepux, O. Tuxo-
mupoBa, B. ®enopenko, 0. lemmyuenxo, I. 1lIBexosa i iH.). Take Ha-
MIPaIfOBaHHS IOPUANYHOI METOMOIOTIl (popMye KOMITIIEKCHY KOHIICTIIIIIO
JepKaBHOTO (KOHCTUTYLIHHOTO) MpaBa, siKa BiIpi3HAETHCS Bia pparmen-
TapHUX JOCIKCHb aHAJIOTIYHOT MPOOIEMAaTHKHU B 3aX1IHOEBPOTICHCHKIH
Ta aMepUKaHCHKIN I0pUINYHINi Hayti [3, c. 73].

Pa3om 3 THUM y mOCTpaAsSHCHKINA JOKTPUHI iICHY€ PO3YMiHHS, 10 HA
eTari paJuKalIbHUX 3MiH, KOTPUX 3a3HaJIH B OCTaHHii uBepTi XX CT. IpaBo-
JIep’KaBHI SBUIIA B YChOMY CBiTi, 0cO0MMBO y KpaiHax LleHTpanpHOi Ta
CxingHol €Bpony, BUHUKAE HEOOXiTHICTh aJIeKBaTHOT «peakIlii» Ha HUX. 3a
cioBamu B. Taris i1 I1. PabinoBruua, He0OXiqHO MPOBOMUTH TTOXATBIIIHIMA
MIOIITYK YHIBEPCATHHOTO METOIOJIOTIYHOTO IHCTPYMEHTAPIFO MTi3HAHHS Tpa-
BOBOI peaJIbHOCTi, OPIEHTOBAHOTO Ha KOHKPETHI MOTPEeOH iCHyBaHHS Ta
PO3BUTKY JIOAWHM SK CYCIUIBHOI icToTH [4, c. 17; 5, ¢. 4-5; 6, 19]. Ho-
CIiTHUKH Oa4aTth Pi3Hi IUISIXU BUPIMISHHS [IOTO HEMPOCTOTO MUTaHHs. Tak,
B. ®enopenko Brazye Ha notpely (GopMyBaHHS METOIOJIOTT 3 ypaxXyBaHHIM
MTOTIEPETHHEOTO METOOJIOTIYHOTO JOCBIY BUBICHHS MTOMIOHUX SBUIII, 4 Ta-
KO BHKOPUCTAHHS MOCTIIO3UTUBICTCHKOI METOJIOJIOT1, SIKa BUPI3HIETHCS
1HBapiaTUBHICTIO, aTBTEPHATUBHICTIO 1 3ATHICTIO B3AEMOJISITH 3 IHIIUMH
MeTtomororisiMu [3, ¢. 67, 79]. Tomi sk I1. PabiHoBrnY BBaxkae 3a HEOOXiTHE
3BUTBHHUTH Cy4acHY METOJIOJIOTIIO BiJl KOJHIITHBOI a/IMiHiCTPaTHBHO-KOMAaH]I-
HOI 321/1€0JIOT130BaHOCTI Ta MPOBECTH AEMOHOTIONI3a11ii0 BUKOPHCTOBYBAaHHX
HETo MiaxoniB i MeTomiB [4, c. 17]. Pociiichknii mpaBHUK B. KoxaHoBchkuit
HaroJourye Ha noTpedi 3acToCyBaHHs OaraTopiBHEBOT KOHIEMLIT METOI0-
JIOTIYHOTO 3HAHHS, SIKa Tepeadadae BKUTOK K (Pi10CO(ChKUX 1 3arajabHO-
HAyKOBHX ITi/IXOJIiB, TaK 1 KOHKPETHO-HAYKOBHX, TUCIUILTIHAPHUX Ta MiXK-
JCHUIUTIHAPHUX MeToiB [7, ¢. 183—186]. beacymMHiIBHO, CHHTE3 KOHIIESIIIIN
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30arauye BUCHOBKH, JI03BOJISIE KDUTUYHO OCMHUCIIUTH 1 BCEOIUHO OXOMHUTH
0araToMaHITHICTh IPOSIBIB 00’ €KTa AOCIKCHHS 1 Ha LIl OCHOBI 3aIPOIIO-
HYyBaTH MPONO3ULIT 1010 BAOCKOHAJICHHS CTaHy BITUYM3HIHOI HAYKH KOH-
CTUTYLIHHOTO MpaBa.

VY Toii ke yac He MO)KHA He TToroguTHcs i3 mymkoro H. bormanosoi Ta
B. Peunnpkoro mpo Te, M0 KpUTEPieM NPABUIBLHOCTI 0OpaHOTO HUISAXY
Mi3HAHHS € He CTUIBKH palliOHAILHUH BiI0Ip HAYKOBUX METOMIB, CKITBKH
TBOpYA i/1esT 1 JOCSTHYTHH pEe3yNbTaT, IO OIIHIOETHCS 3 TOTIATY Beebid-
HOCTI, NIMOWHY 1 ICTHHHOCT1 OTPUMAHOTO 3HaHHA [8, ¢. 69; 9, c. 15]. Ypa-
XyBaHHS TaKUX MiX0AIB Y pOpMyBaHHI CBITOTNISAHOT O3HIIiT, 0€3yMOBHO,
MOJKe 3a0€3MeYnTH CBOOOIY HAYKOBOT TBOPUOCTI Ta SKICHICTH pe3yJbTaTiB
Mi3HAHHS KOHCTUTYLIHO-ITPABOBHX SIBHILI.

VY uinomy noAisisitouM HaBeIEH1 TOUKH 30y, 3a3HaYUMO, 110 OOTPYHTO-
BaHICTh PE3yJIBTATIB JOCIIHKCHh KOHCTHTYIIIHHOTO PO3BUTKY ITOCTCOITia-
JICTUYHHUX KpaiH Oe3mocepeaHbo 3aJeKHUTh BiJl BUXIAHOT TEOPETHUHOT
MO3UILi1, BIJI IPUHIIUIIOBOTO IiIXO/y JO MOCTAHOBKH MPOOJIEMHU 1 BU3HA-
YeHHs LUIAXY A0CIIAHULIBKOIO MOIIYyKy. A/DKEe HayKOBa 3HAUYILIiCTh Ta
IMi3HABAJIbHA [[IHHICT 0OPAHOTO METO/IY IOJISITA€E B MOTO MOTEHIiai BUSIBH-
TH HOBI pUCH 00’ €KTa Ta pO3BUHYTH I'paHi PO3yMiHHSL.

Po3ymitoun, kpimM TOTO, CKIIQ/THICTh 1 HE3aBEPIICHICTh KOHCTUTYIIHHUX
MEePeTBOPEHb y MOCTCOLianicTUYHNX Kpainax CxigHoi €Bponu, BBaKaeMo,
10 HeOOXiHICTh PO3POOKH apryMEHTOBAHOI METOAOJIOTIYHOI 0a3u mpo-
BEZICHHS [IOBHOTO aHAJI3y TMHAMIKH 3pyIIIeHb Y KOHCTUTYIIHHIN cepi ux
JepKaB € HaJITO BaKIMBOIO. OTXKe, METOIO 1Ii€l CTATTI € 3’sICyBaHHA iCHY-
I0YMX y MOCTPaASHCHKIN HAyKOBIH JTOKTPUHI MOMISAAIB HA METOIOJIOTII0
JOCIIIJDKEHHS PUPOAN KOHCTUTYIIMHUX TpaHc(opMaIiil y nepexinHuii
Nepio]] Ta BUSBJICHHS IPUHOMIB HAyKOBOTO Mi3HAHHS, 32 JOIIOMOTOIO SIKMX
PO3KPUBAIOTHCS BIIACTUBOCTI 3MiH KOHCTHTYIIIHHOTO IPABOMOPSIKY TIOCT-
comianicTuuHUX Kpain CxigHoi €Bpory.

3acTocyBaHHS JiaIEKTHYHOTO METOY NIPH PO3MIIsiIi PoOJieM KOHCTH-
TYIIHHOTO PO3BUTKY ITOCTCOIIAICTHYHUX KpaiH 3yMOBIICHO iICTOPUIHO. 3a
pansHCbKy 100y iaNeKTHYHMN MaTepiani3M BU3HABaBCS MIPOBIAHUM MPH-
HOMOM HayKOBOTO ITi3HaHH:. BogHouac 0e3yMOBHI IIepeBaru iboro MeTO Ly
Oynu OOTSDKEHI 1/Ie0JTOTIYHNMH HacTaHOBaMH. Binxim BiJ MapKCHCTCHKO-
JICHIHCBKOT 11€0710T1i HE MPU3BIB 10 BiIMOBH 3aCTOCOBYBATH JiaJICKTHYHHUN
MeTo. [Toka30BUMH y 1IbOMY CEHCI € OCTaHHI KOMIUICKCHI HAyKOBI Tparli
BITYM3HSAHUX KOHCTUTYIIOHATICTIB, BUBYCHHS SIKUX JIa€ MPABO KOHCTATYy-
BaTH, 1O IX METOJOJIOTIYHY OCHOBY CKJIaJa€ JialeKTHuHui meton. Hemae
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CYMHIBY, 1110 LIeH MPUHOM HAYKOBOTO Ti3HAHHS JI03BOJISIE PO3KPUTH IIPH-
POy KOHCTUTYIIIHHO-TIPABOBUX SIBHILl, IPOAHAJII3YBATH 1X y AWHAMII BU-
HUKHEHHS, IPOTiKaHHS, BPETYJIIOBaHHS, YTBEPKEHHS Ta PO3BHUTKY. BiH He
JIOITyCKa€ OAHOCTOPOHHBOTO MiAXOMYy A0 SIBHUIL, a HABIAKH, BPAXOBYE X
CYTIEpEWINBICTh, & TAKOXK BUMArae po3TIsIaTH NIMCHICTD Y TTOCTIHHIN TU-
Hawmimi [3, ¢. 10; 10 c. 8; 11, c. 19-20].

I3 n¥M He MOKHA He TOroUTHCS. BiKMBaHHS TaKWX APHUX KaTeropii
TiaJeKTHKH, K hopMa 1 3MICT, 3arajabHe i 0coONMBe, MPUIMHA 1 HACIIIOK
Ta iH., HAJJAaI0Th MOYJIMBOCTI BCEOIYHO BHBYHUTH TIPEIMET, 3pOOUTH IPYH-
TOBHI BUCHOBKH, BUSIBUTH 3aKOHOMIPHOCTI TeHE3UCY KOHCTHTYIIHHO-TIPABO-
BOTO SBHUIMNA, cPOpMyBaTH HAHBAXKITHMBIIIII BiATPaBHI CBITOIVISIHI MO3HIIIT
JUTSL BCEOIYHOTO TTi3HAHHS 00’ €KTa JOCHiHKEeHHS. JOiIbHICTh BUKOPUCTAH-
Hsl 11aJIeKTHYHOTO METOJy TPU aHajli3i KOHCTHTYIIHHO-TIPAaBOBHUX SIBHII
3YMOBJICHA TAaKOX paIlioHATFHUMU MPUHIIATIAMHA JiaJIeKTHYHOI JIOTIiKH. J{o
HUX, SIK TIPABUIIO, BITHOCSITh TaKi: BCEOIYHOCTI i 00’ €EKTHBHOCTI MMi3HAHHS,
3B’SI3KY ITI3HAHHS 3 MPAKTUKOIO, ICTOPHYHMMN ITiJIXi], KOHKPETHOCTI i 00-
rpyHTOBaHOCTI ictuHU [12, ¢. 19]. OOpaHHA MaHUX MPUHIUIIB K (yHIa-
MEHT JOCHIKEHHS 103BOJISIE AIWTH 10 OE3MPUCTPACHUX BUCHOBKIB, 3aCHO-
BaHUX HA BUBUCHHI HMIMPOKOI EMITIpUYHOI 1 TeOpeTHUHOI 0a3H, sika BiJo-
Opakae 0COOTMBOCTI KOHCTUTYIIHHUX TIEPETBOPEHD HA PI3HUX eTarax
KUTTEISUTBHOCTI CyCITUTBCTBRA.

Oco0nuBOi 3HAYUMOCTI JliaIeKTUYHUN MeToJl HaOyBae Mpu aHaisi
KOHCTHTYLIHHHUX TpaHC(POPMAITii, pe3yJbTaT! IKUX 3 TUX YH 1HIITNX TPUIHH
HEMOJKJIMBO CIIPOTHO3YBATH. 3a JYMKOIO pociiichbKoro npaBHuka A. M. Me-
JYIIEBCHKOTO, JIUIIIE 32CTOCOBYIOUH JIaICKTHIHUIA METOJI, MOYKHA PO3KPH-
TH TIEPCIIEKTUBY MEPEPOPKEHHS KOH(IIKTY MPUPOIHOTO 1 IIO3UTHBHOTO
mpaBa B KOHCTHTYLIHHY peBoitonito [13, ¢. 22]. [nmmii mpeacTaBHUK MO-
cTpansHchKoi qokTpuau B. B. KipeeB Haromomnrye, 1o BUSBICHHS JTiaJIeK-
THYHHUX CYTNEPEYHOCTEH MiX 3aBJaHHSIMH OXOPOHH OCHOBHOTO 3aKOHY
1 moTpebamMu MOAABIIOr0 KOHCTUTYIIHHOTO PO3BUTKY CIPHUSE PO3YMIHHIO
HarpsaMiB pedhopMyBaHHS MTEPEXiTHOTO CycHinbeTBa [ 14, c. 4].

Po3risin 0OpaHoTo B CTATTI IpeaMeTa JIOCIHIHKEHHS B JIAJICeKTUIHOMY
paKkypci HaJla€ 3MOT'y 3’sICYBaTH YCIO CYIIEPEWIMBICTh 1 0araTOBEKTOPHICTh
3MiH KOHCTUTYIITHOTO MPABOTIOPSIKY 1 BHSIBUTH TPHYHHHO-HACITITKOBUI
3B’SI30K M) BapiaHTOM KOHCTUTYIIHHOTO TIEPEXOY 1 HOPMATUBHUM BILIH-
BOM OCHOBHOT'O 3aKOHY. 3aCTOCYBaHHSI J1aJIEKTHYHOTO METO/Y BUKPHBAE
HEBi/INOBITHICTh JTUHAMIKY CTAHOBJIEHHS (DOPMHU 1 3MICTY 3acal KOHCTHTY-
LIMHOTO MPaBIIHHS B MOCTCOMIAIICTUYHUX KpaiHax CxigHoi €Bpomnu Ta
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MOSICHIOE (DEHOMEH BUHUKHEHHS B IIUX KpaiHaX BJIACHHUX THITIB KOHCTHTY-
LIOHAJII3MY — YSIBHOTO Ta HOMiHaJILHOTO.

BinMoBa Bi €IMHHX 1 HEMOPYIIHKUX 1€0JIOTIYHUX CTAHAAPTIB PaIsH-
CBKOTO TEPiOJy Ta 3aKpPIIJICHHS B MOCTCOIiaiCTUYHUX KOHCTHTYIISIX,
y Tomy uucii i B Koncturymii Ykpaiau 1996 p., npuHIuITy BepXoBEHCTBA
IIpaBa J]aJI0 HOBUH TOMITOBX 0OTOBOPEHHIO TTUTAHHS NIPO TTOETHAHHS HOP-
MaTHBHOTO 1 IPUPOTHO-TIPABOBOTO TiIXO/IIB JI0 PO3yMIHHS IIpaBa, hopma-
miiHoTO 1 TTBLMizamiitHorOo [11, ¢. 20]. BapTo 3a3HaunTy, M0 TSI TOCTCO-
HiTICTHYHUX KpaiH mpodiema Tpanchopmaliii po3yMiHHS IpaBa J0CTaTHHO
CKJIaJIHA, OCKUIBKH 32 PaJsTHChKUX YaciB MPaBO PO3MIISLAAIOCS K 1HCTPY-
MCHT TIOJIITUKH, 3HAPSAIIS 3aKPIIICHHS 1 PO3BUTKY IEP>KaBHOTO JIamy.
3MIHUTH KOHIENIIII0 CIPUWHATTS IPAaBOBOI pealbHOCTI MOXKIIUBO Yepe3
(henomeH sroaunu [ 15, ¢. 182]. Coix moroguTucs, o came paBoBa aHTPO-
TTOJIOTisI TIPOTIOHYE METOIUKH, alTbTCPHATUBHI CITIEHTUCTCHKOMY, (PYHKITIO-
HaJbHO-IHCTPYMEHTAILHOMY TiAXO/IY A0 MpaBa Ta aKICHTYE yBary Ha 3a-
KOHOMIPHOCTSX MIPaBOBOTO OYTTsI JIFOJMHU B 00’ €KTHBHO ICHYIOUil HOpMa-
TUBHIN cucrtemi [16, c. 194; 17, c. 78]. 3o0kpeMa, BUKOPUCTOBYIOUH
(hinocochKkO-aHTPONOIOTIYHUH JOCITI THUIILKUH TT1/IX1]1, MOYKHA «TBOPUTIDY
LIHHOCTI, BBOJAWTHU IX Y MOJIE/Ib I[IHHICHUX OPIE€HTAIlI} IOpHCTa Ta YTBEp-
JOKYBaTH aHTPOIIOIIEHTPUYHY CUCTeMy Horo cBitorany [17, c. 92]. Ode-
BHUJIHO, LIO TINBKM TaKWUW MiAXiJ mM030aBisie MOCTPAAsIHCHKY TOKTPHHY
FOPUIUIHOTO i71eaTi3My, aKIIeHTY€ Ha pealbHUX, a He Ha LTI030PHUX COITi-
AITBHUX MOXIIMBOCTSIX OCOOM, a TAKOXK J03BOJISIE C(HOPMYBATH KOHIIETIIIIIO
HEO]IIIIHOTO TIIyMaYeHHS MPaBa, 31aTHY HAOJIM3UTH MTPABOBUN MAaCHB JI0
mowa™ [18, ¢. 370].

OTxe, y X0/l BUBYEHHSI Cy4aCHOTO CTaHY 1 MEePCIeKTHB KOHCTUTYIIiN-
HOTO PO3BHUTKY IMOCTCOIIaTICTUYHUX KPaiH BEJIUKOTO METOJ[0JIOTTYHOTO
3HaueHHS Ha0yBa€ Opi€HTAIIs Ha 3aralbHOIONCHKI IIIHHOCTI, Ha IOoaep-
YKaHHS TPUHIIMITIB TYMaHi3My, TIOBaru JI0 JIFOJCHKOI TiTHOCTI, CBOOOIH,
crpaBeIMBOCTI. [Jist mpHKIamy, IpYHTYIOUHCh Ha aHTPOTIOJIOTIYHIN METO-
JTOJIOT11, MOYKITUBO BUCBITIIMTH T€HE3WC KOHCTUTYIIHHO-TIPABOBOTO CTATYCY
JIIOIMHM 1 TpOMaJITHIHA B Jiep>KaBax LbOT0 PErioHy 1 pO3KPUTH TpaHCHOp-
Malli0 MICIisl JIFOJIMHU B JICPKaBi 1 CyCHIJIBCTBI BiJl 00’ €KTa MPaBOBOIO
BIUTHMBY JIepP>KaBH JI0 HAWBHUIIO1 COITiaTbHO-TTPABOBOI IIIHHOCTI.

CrpuiHATTS TOCTHO3UTUBICHKOI METOA0MOTIT Y paasiHChKii TOKTPUHI
JI03BOJISIE aKTUBHO 3aCTOCOBYBATH MTPUHOMHU HayKOBOTO TTI3HAHHS, paHilIe
BIIACTHUBI 1HIIMM HayKaM, 30KpeMa, COI10JIOT1, MO TONOTi1, eKOHOMIUHIH
Teopii, Mmaremaruili, pizuii Tomo. Tak, K10 TPABOBHMA MiJIXi1 AKIICHTYE
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yBary Ha (opMalibHill CTPYKTYPi 1 ZOKYMEHTaX, TO, CKa)KiMO, CKpi3b IIPH-
3MY MOJITUYHOT HAYKH KOHCTHUTYIIISI PO3ITISIAETHCS HE CTIIBKHU K (Hop-
MallbHUH TOPAAOK, CKIJIBKM SK CYyCIiJIbHA cucTeMma 3i Bcima ii
B3aemMo3B’s3kamu [19, c. 30]. Y cBoro uepry, COLiONOTIYHUHN MAXIT A0
pO3MIAY MpOoOIIeM KOHCTUTYIIHHOTO PO3BUTKY JA03BOJISIE€ BUSIBUTH 0CO0-
JIUBOCTI HOPMATHBHOTO BIIJIMBY OCHOBHOI'O 3aKOHY HA KOHKPETHIiH ¢a3i
HOTro UKy, 3’ acyBaTh (GaKTHYHUI CTaH IPABOTBOPYOI 1 MPaBO3aCTOCOB-
HOI IisuTbHOCTI. binpIe Toro, cimpaiovrck Ha BUPOOICHI KOHIICIIIIT T1-
HaMIiKH COIliaIbHUX TMPOIIECIB Yy MepeXiTHUH Mepioj, MOKHA CIIPOTHO3Y-
BaTH NEPCIEKTUBU PO3BUTKY KOHCTUTYILIHHOTO MPOIIECY B OCTCOIiaic-
THYHUX kpaiHax CximHoi €Bpormm.

MosxnuBocTi uiei teopii nosicauB O. JaHWIbSH, AOCTIIKYIOUN
PO3B’s13aHHS COLIAILHUX CYINEPEYHOCTEH Y MOCTTOTANITAPHUX CUCTEMAaX.
3o0kpema, Iepexi, Mo MPHUBIB 10 Kpaxy KOMYHICTHIHUX pexumiB 1989 p.
y CxinHiit €Bpomi, BiH XapakTepu3sye Sk BUOYXOBHH, CIPUIMHEHUN panTo-
BHMHU 1 TAaKUMH, IIO JIIOTh 13 PO3pUBOM Oe3nepepBHOCTI, (hakTopamMu, sIKi
IIPUBEJIM 10 BUXOIJICHHS CHCTEM 3 OJHOIO PEXHUMY 1 BBEJCHHS B IHIINH
[20, c. 37]. Tomy abCOIIOTHO CIPaBEUIMBOIO € AYMKa, L0 MPH BUBYCHHI
COIIAJILHUX 3MiH y TaK 3BaHHX «TPAH3UTHHUX» CYCIIIbCTBAX JOPEYHO 3a-
CTOCOBYBaTH CHHEPTETHYHUH MiXi/, OCKIIBKH BiH JIa€ MOYJIUBICTh 3MO-
JeTTF0BATU MPIOPUTETH PABOBOT MOJITUKH, BCTAHOBUTH KPUTUYHHIA MOMEHT
Oidypkarii gepkaBHOTO MEXaHi3MYy, 3a KM CTOITh PyHHYBaHHS CTapoi
CUCTEMHU i OararoBapiaHTHICTh EPEXOiB 110 1 HoBoroO cTany [20, c. 37; 21,
c. 44-46]. BaxxnuBicTh BUSBICHHS Tak OM MOBHTH «TOYKH Oi(ypKamii»
3yMOBJIeHA i1 30iroM i3 MOsIBOI0 BU3HAYHWX KOHCTUTYIIHHUX JTOKYMEHTIB
nepxasu [22].

TakuM YUHOM, CHHEPreTUYHA METOIUKA JI03BOJISIE PEACTABUTH KOH-
CTUTYIIIHIHA pO3BUTOK MTOCTCOIIATICTUIHIX Kpai CXigHoi €BPOITH K pyX
SIKICHUX TIEPETBOPEHB y chepi KOHCTUTYLIIHOTO peryintoBaHHs, CIPUIKHE-
HUX PI3HOMaHITHUMH pakropamu. [[ppaomMy anbTepHaTUBHICTH TOAATBIIOT
KOHCTUTYLIHHOI TUHAMIKU TOPOPKEHA HETPUBAIMMHU KPUTUYHUMU CTaHa-
MU CYyCIIIBHOI CUCTEMH, SIKi 30iratoThCsl 3 MOMEHTaMHU CKaCyBaHHsI CTapo-
IO OCHOBHOTO 3aKOHY 1 IMOSIBU HOBOTO. JIOCII/PKEHHS TaKUX BiJIIPaBHUX
ITyHKTIB Ja€ 3MOTY BU3HAYUTH TPAEKTOPiT KOHCTUTYIIITHOTO TIporiecy — abo
MO/AMIBIIII 3MiHH KOHCTUTYLIIHHOTO MPAaBOIIOPSIIKY OyAyTh XaOTUUHUMH, 200
BOHH TIEpEH Iy Th Ha OiJIbIII BUCOKUH YIIOPSAKOBAHUH PiBEHb.

[ligTBepuTH BHCYHYTY BUIIIE TINOTE3Y PO HENIHIHHICTH KOHCTUTYIIii-
HOTO PO3BUTKY JIOTIOMOKE 1 BUKOPHUCTAHHS METOJIB €KCTPAIOJILIl 1 1u-
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KJIIYHOCTI, 5IKi IIUPOKO 3aCTOCOBYIOTHCS Y T€OPil €KOHOMIYHHUX ITHKIiB
(M. 1. KonaparseB), Teopii 3mMinn nusimizanii (A. ToitHO1), Teopii BigMex-
YBaHHA MOITHYHOTO Yacy Bijx citoBoro (K. Oppen, C. CkoBpoHek). Skmio
MepUIMid METO/ CIIPSIMOBAHHUK Ha OCMUCIICHHSI AMHAMIKH CYCIUIBHUX PO-
IIeCiB, 3HAXOMKCHHS CIUIBHOTO W 0COONMBOTO B (azax, sKi € CXOKHUMHU
y Pi3HHMX KpaiHaX, TO APYTUi NpUHOM HAyKOBOTO Ii3HAHHS JO3BOJUTH
CIPUIHATH CBIT Yepe3 CHCTEMY B3a€MOIIOB’ SI3aHHUX 1 B3AEMO3YMOBIICHHX
OUKITIB. L[IHHICTE METOMY MUKIIYHOCTI MOJISITaE TAKOXK Y TOMY, IO 00’ €KT
JOCHIJKEHHS BUBYA€TBHCS Y PO3BHUTKY, TOOTO MOCHIIJOBHO PO3KPUBAIOTHCS
yci ¢asu oro OyTTs: BAHHMKHEHHs, TpaHcopMmarllii, cTabiIbHOTO CTaHy,
CTarHarii, Kpu3u, 3HUKHEHHA [21, ¢. 51]. Y 3B’s3Ky 3 THM, IO TIPaBo € Ol-
Hi€lo 3 GOPM COLiaNbHOI AISUIBHOCTI CyCHIIbCTBA, HAyKOBII BBaXKAIOTh
JOIUIBHUM EKCTPAITOJIIOBATH 110 KOHIIETIiI0 Ha cepy KOHCTHTYLIHHOTO
IpaBa.

[Moromxkytrounce 3 A. M. MeaymeBcbkum, 3a3Hauumo [ 13], mo teopis
LUKJIB J03BOJISIE CITIBBIIHECTH CTATHYHE CTAHOBHIIIC 13 CTAHOM 3MiH Y pam-
KaX €IMHOT KOHIEMIii KOHCTUTYI[IHHOTO IMPOIIECy, BUSBUTH CXOXKi (azn
JIAHOTO NPOLIECY B Pi3HI iCTOPUYHI NEPIOAH 1 B PI3HUX NPABOBUX KYJIBTypaXx,
3pO3YMITH MEXaHi3M CTaHOBJIEHHS HOBOTO KOHCTHTYIIIIHOTO JIa/Ty. 30Kpema,
nopiBHOOuH [lombiny # YropuuHy, HayKOBII 3ayBaXkKyIOTh, 110, SKIIO
nepuia 3aBAsSKd CTPYKTYpOBaHOMY OIMO3HLIMHOMY PyXy Ha IMOYaTKOBOMY
ertani Oyrna JiepoM TPaH3UTY, TO Apyra, MalOYd 3aBEPIICHY MOTITHIHY
CHCTEMY, CKOpillle OTpUMaJlIa IHCTUTYIIOHATbHY CTaOUTBHICTE [ 19, ¢. 93-95].
Bapro 3a3HaunTH, 1110 KOHCTUTYLIHHAN PO3BUTOK CIIi/I pO3IVISIIATH B ACTICK-
Ti cripanbHOTO IUKITY. 3a cmoBamu P. PomaioBa, BlacHe Takuil UK BH-
PI3HSAETHCS PENPOLYKTHUBHICTIO (3aBEPILIEHHS ONEPEIHBOTO IUKITY € YMO-
BOIO [T0YATKy HACTYIHOTO0) i TpaHcdopmaiiero ioro 3micty [21, c. 51].

BBaskaemo, 110 BUCBITIICHHS TOCBITy IIPOTPECY ¥ perpecy B opraHizamii
1 QyHKIIOHYBaHHI KOHCTHTYIIMHUX 1HCTHTYIIIH y HETiHIHHOMY paKypci
Jla€ MOXKJIUBICTh OCSATHYTH PI3HOMAaHITHICTh AMHAMIKH KOHCTHTYIIHHHX
3pymeHs kpaid CxigHoi €Bponn. YSABIEHHS KOHCTHTYIIIHHOTO PO3BUTKY
yepes JaHLIOT cripalieil po3KpHuBae HOro SIK MPOLEeC HeMOCTYIIOBHUH, 10 HE
3aBXK/IN XapaKTEPU3YEThCS MOKPALICHHSM SIKOCTI KOHCTUTYIIHHOT Teopil
1 IpaKTUKA. Y TIEPCIIEKTHBI KOHCTUTYIIIHI 3pyIIICHHS HAIlIJICH] Ha TOCST-
HEHHSI HAalBUIL[O METH — BCTAHOBJICHHS IPABOBHUX MEXaHI3MiB, SIKi rapaH-
TYIOTH CIIpaBe/UIMBE NPABIiHHS, alle Ha TPaKTHUIli, 0COOIMBO B KpaiHax
MOJIOZIO1 IEMOKpaTii, BKa3aHa TPAEKTOPis, yepe3 00 €KTUBHI MIPUIUHU, —
JOCTaTHBO YHIKaIbHO siBULIE. Hanpukinan, po3nisaaiodn CBITOBHI KOHCTH-
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TYUiHUN PO3BUTOK, Ooirapchkuii HaykoBelb C. CToiiueB 3ayBaxye, 110
B iJieasli BiH Ma€ 30iraTucs 3 KOHCTUTYI[IOHAII3MOM, SIKUH 1epenoadae jau-
HaMiKy Bil HEPO3BUHYTHX IPUHIIHITIB 1 iIHCTUTYTIB 10 PO3BUHYTHX, TOOTO
ix geMokparu3aito. Y Toi jke 4ac BiH 3ayBaKye, 1110 TaK OM MOBUTH «3POC-
Tal4a TCHJICHITIS» X0y KOHCTHUTYI[IHHOTO PO3BUTKY HE O3HAUYAE €JMHY
JiHiO, SKa 3aBXKIM OPIEHTOBAaHA HA JOBEPILICHY KOHCTHTYLIHHY CHCTEMY
yIpaBIiHHS JePKaBHUMH 1 CYCIIIJIBHUMU cripaBaMu. [1icymMoBytoun 0co6-
JINBOCTI KOHCTUTYIIIHHOTO pO3BUTKY I pertii 1 @paniii, C. CtoitueB KOHCTa-
Ty€, IO BiNOBiAHA JiHISA CKOpilIe 3Ur3aromnoaiOHa, OCKiTbKA MOXIIHBE
MOBEPHEHHS BiJI ICMOKPATUYHOI 10 peakiiiHol KoHCTUTYIi [23, ¢. 63].

VYpaxoByrouM BasKIMBICTh BUSIBIIEHHS YMHHUKIB BIUIMBY Ha (JOpMyBaH-
HS IPUPOJH KOHCTUTYLITHOTO PO3BUTKY MTOCTCOLIaIiICTUYHUX KpaiH, BapToO
3aCTOCOBYBATH METOJT (PAKTOPHOTO aHaIIi3Yy, 32 IOITIOMOTO0 SIKOTO BUJILISIFOTH
1 PO3KpUBAIOTh NPUYUHH, L0 3yMOBIIIOIOTH [IEBHE CTAHOBUIIE KOHCTUTY-
LIMHOIO 3aKOHOAABCTBA. PO3yMioun MparHeHHs MOCTCOLIaliCTHYHUX
KpaiH OyayBaTH 3acaay KOHCTUTYLIHHOTO JIaay BIiJMOBIAHO JI0 3arajibHO-
BH3HAHUX JEMOKPATUYHHX [TPHHIIUIIIB, 0COOIMBOT 3HAYNMOCTI HaOyBarOTh
JOCIIPKEHHS BIUIMBY MDKHAPOHOTO ITpaBa Ha MOMITHYHI PEKUMHU JEPIKaB.
OnpartroBaHHs MatepiaiiB Mi>KHAPOJHUX MPOTPaM JIEMOKPATHYHOTO Tiepe-
TBOPEHHS 3apaPKy€ PO3YMIHHIO IIUIAXIB 3MILIHEHHS IPOLECY JEMOKpPATH-
3amii ycix cep KHUTTEMSUILHOCTI TOCTKOMYHICTUYHOTO CYCITibCTBa [24,
c. 209-221]. BuBueHHsS y TaKOMY acHeKTi MOCTCOIiaJiCTHIHNX KpaiH
CxigHoi €Bponu 103BOIISAE 3’5ICYyBaTH, HACKIUIBKN KOHCTUTYIIHHI HOPMHU
30iraloThCst 3 MDKHAPOJHUMHU CTaHAapTaMH. 30KpeMa, [Ie CTOCY€EThCA 1 Ta-
KOTO «IIEHTPAIBHOTO» 1HCTHTYTY, SIK BHOOPH.

He MokHa HE MiATPUMATH TOUKY 30DY, 10 METOAOJIOTTYHOIO OCHOBOIO
HayKH KOHCTUTYLIHHOTO TpaBa € (JopMaIbHO-IOPUINIHUH (JIOTMaTHYHHI)
METO/] HAYKOBOTI'O IIi3HAHHS, SIKUH CIIPUs€ TPAMOTHOMY 1 apI'yMEHTOBAaHOMY
TIIyMadeHHIo, Kinacudikarii i cucTemarnsailii KOHCTUTYIIHHO-TIPABOBUX
HOPM 1 TIPABOBIJIHOCHH Ta JIONIOMArae OI[IHUTH TIeBHI CYCIUIbHI SIBUIIA 1010
BIZIIIOBITHOCTI TX «torMam mpasay [2, ¢. 50]. [Ipudomy BiIacHe qOTMaTHIHUI
3MICT IOPUAMYHUX HOPM BHBYAETHCS 3a JOMOMOTOI0 IOPUANYHOTO MUCTE-
LITBa a0CTparyBaHHs BiJl TPABOBUX SBUII Ta JSAYKIIT 13 3’ ICOBAHUX TAKUM
UIsIXOM HOpM [25, ¢. 84].

BonHouac ciin ypaxoByBaTH NEBHI METOIOIOTTYHI TPYAHOLLI 3aCTOCY-
BaHHsI ()OPMaTIBLHO-IOPUANIHOTO TPUHOMY HAyKOBOTO IMi3HaHHS MpoliemM
KOHCTUTYIIIHHOTO PO3BUTKY MOCTCOIialiCTHYHAX KpaiH CXigHoi €BpomH.
Tak, 3HaX0PKEHHS TOCIIAHUKA TaK OM MOBUTH «yCEpEIUHI» MEePexXiTHuX
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MPOIIECiB, SIKi XapaKTEePU3yIOTHCSI BUCOKUM PIBHEM COLIaIbHOT JUHAMIKA
1 HECTIMKICTIO TeHIEHITI pO3BUTKY JI€P>KaBHOCTI, @ TAKOXK MOTpeda ocMHuc-
JIIOBaTH TIPABOBi akTH ()aKTUYHO B PEKMMI «on-liney» CTBOPIOIOTH CYTTEBI
CKJIQJIHOCTI TEOPETHYHOTO 1 MPAKTHYHOTO IWIany [26, c. 35-36]. Tomy npu
BUBYEHHI 3pYIIEHb Y KOHCTUTYIIMHO-TIPABOBIH IJIOMIMHI TPAaH3UTHOTO
CYCHiJIbCTBA OaXKaHO AOTPUMYBATHCS Takoi MeTonodorii. [To-nepie, Bapro
MPUCITYXaTUCS J0 aKTyallbHOT 1 3apa3 Mmopaju OpAUHAPHOTO Mpodecopa
Kwuiscekoro yniBepcurety cB. Bomomumupa O. Pomanosuda-CiaBaTHHCHKO-
TO, SIKUH T IKPECITIOBAB, IO JJIs1 BCEOIYHOTO 3’ SICYBaHHS 1 PO3YMIHHS JJOTMA
MpaBa JIep’KaBHOTO, HEOOXiTHO BUBYATH 11 MOCTYMOBE iICTOPUYHE HAIIapy-
BaHHSA. 3a HOT0 AYyMKOIO, TaKH METOMOJIOTIYHUN TiaXia MOTPIOHMH My
KpaIloro OCMHUCICHHS CEpEelOBHILA, ACPKAaBHOIO YCTPOIO, SIKH CKIIABCS
icropuyno [27, c. 52]. ITo-apyre, yac BijJ 4acy KOPHCHO KOHICHTPYBaTH
yBary Ha (hopMaIbHIi KOHCTPYKIIii IPaBOBUX HOPM, HABMHUCHO BIIKUIATH
MOJITHYHI, eKOHOMIYHI 1 iHIII 00’€KTUBHI 1 Cy0’ €KTHBHI ()aKTOPU BILUIUBY
Ha 3MICT KOHCTUTYILIHHOTO MaTepiaiy.

3acTocyBaHHS (POPMaJIbHO-IOPUIMYHOTO METOY B 3a3HAYEHOMY PaKyp-
i Ha/1a€ 3MOTY 30CEPEAUTHICS Ha CYyTTEBUX PHCAX JHKEepPell KOHCTHTYLiIHHO-
TO TpaBa MOCTCOLIATICTUYHNX KpaiH, 3p0OUTH JIOT1YHI y3arajibHEHHS PO
(hopmMasbHI 03HAKH, SIKI XapaKTepPU3yIOTh IEPETBOPEHHS SBUI KOHCTUTY-
LiHHO-NTPaBOBOI AiMICHOCTI MOCTCOLIAaTiCTUYHOIO CYCHiIbCTBA, BUSBUTH
cnenr(iky MpaBOBOTO CTATyCy YYAaCHHUKIB KOHCTUTYIIITHOTO MIPOIIECY, PO3-
KPUTHU NPOOJIEeMH KOHCTUTYLIHHO-IIPABOBOTO PEryJIIOBaHHS, CPOTHO3YBa-
TH OCHOBHI HallPSIMUA KOHCTUTYIIHOT MOJIEPHI3aIlii B TOCTCOIIaIiCTUYHUX
kpainax CxigHoi €Bpornu.

HeBin’eMHUM e1€MEHTOM IOCSTHEHHS! THOCEOJIOTIYHUX 3aBIaHb y ra-
Jy31 KOHCTHTYLIHHOTO MpaBa Ha3MBalOTh MOPIBHSUIbHO-NPABOBUH (KOMIIa-
patuBHHI) MeTox [8, c. 10, 63]. Llle na mouarky XX cr. I. €imiHek po3kpuB
OCHOBHE 3aBJIaHHSI HAYKH JECPKaBHOTO MpaBa K BU3HAYCHHS LULIXY, 3a
SIKAUM Bi10yBalOTbCS NMEPETBOPCHHS JEPKABHUX yCTAHOB, MOUIYK THIIIB
PO3BUTKY (IMHAMIKH) Ta iCHyBaHHS (CTAaTHCTHKH) NMep>KaBHUX sBUII. e
3aBJJaHHSl HayKOBELb MyCHUTh BUPILIYBaTH iHAYKTHBHUM METOIOM, TOOTO
Yepe3 MOPiBHSHHS, KOHCTPYIOBATH CepPEHI THITH, OCKIJIbKH BOHU BKIIIOYA-
FOTh O3HAKH, XapaKTepHI 3HAYHIA KITHKOCTI TTOOAMHOKHUX SIBUII Ta Hamal
JI03BOJISIIOTH Mi3HATH 1HIUBIAYadbHI 0COOIMBOCTI KOYKHOTO OKPEMOTO TO-
JITHYHOTO yTBOpeHHs [25, c. 73—74]. ToMy HEBUIAKOBO TepIlli CepHO3HI
BITYHM3HSHI pOOOTH Y c(hepi KOHCTUTYIIIIHOTO IpaBa HAMCAaHI B TIOPiBHSIIb-
Homy acmekti. [Ipumipom, O. PomanoBuu-CriaBaTHHCHKUI BU3HAYMB T10-
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PIBHSUIBHUIA €IEMEHT SIK 0COOIMBO BaYKIIMBUH, OCKIIBKU BiH «HAJIa€ MOXK-
JUBOCTI Yepe3 3iCTaBlIeHHS 1 MPOTUCTABICHHS MOOAYUTH HalliOHAIBHY
0COOIUBICTH POCIChKOT camoiep:kaBHOT Baam» [27, c. 53].

Ha cyuacHomy eTami mparHeHHs Iep>KaB «MOJIOAOI IeMOKpaTii» Ha-
OJMIM3UTHCS 10 YHIBEPCAIBHUX MDKHAPOAHUX CTAHIAPTIB HAI3BUYANHO
aKTyaji3ye MpOBEIEHHS KOMIIAPaTUBHUX AOCIIIKEHb Y PI3HUX Taily3sx
ropuinyHOi Hayku. CamMe 3ICTaBJICHHS 1 CIIBBiTHECEHHS KOHCTUTYLIHHO-
MIPaBOBOTO JIAAy Pi3HUX KPaiH CIPUSIE BUSBICHHIO CITITLHOTO i 0COOINBO-
r'0 B PO3BUTKY LIUX CUCTEM, HAJAHHIO HEYIIEPEIKEHOT OLIIHKH MICIII0 KOX-
HOT KpaiH! B CBITOBOMY KOHCTHUTYL[IHHOMY PO3BUTKY Ta BiJIpaIfOBaHHIO
MIPAKTUYHUX PEKOMEHJIALil 100 BAOCKOHAJICHHSI KOHCTUTYLIHHOTO 3a-
KOHOJIaBCTBA y BiAMOBiAHIN Kpaini [28; 29, ¢. 269-299; 30].

VY TOl ke yac aZickBaTHE 3aCTOCYBaHHSI OPIBHSJIBLHO-IIPABOBOTO ME-
TOAY 3aJIMIIAE€THCS HEIPOCTUM 3aBAAaHHAM JUISI TEOPil Ta MPaKTUKU 0CO0-
JUBO THX KpaiH, AKi nmepeOyBaroTh Ha MEPEXiJHOMY eTami PO3BUTKY
JIEPKABHOCTI. 3Ba)karouM Ha Iie, HE MOXKHA HE MIATPUMATH JOCHUTH IT0-
IIUPEHY TOYKY 30Py MPO Te, 110 CIIUIBHUX JJIs BCiX KpaiH perenTiB opra-
Hizauii gep>kaBHOI Biaau npocto He icHye [31]. {oOpe BinoMi npukiany,
KOJIM TaK O MOBHTH «CJIiTIE KOTIIFOBaHHS 3apyOiXKHUX MOJICIICH 3yMOBITIOE
3arpoBa/PKEHHS HEKUTTE3MaTHUX (HopM. 30KpeMa, 3BUUaliHa JUIsl KpaiH
3axigHoi €BponH MpakTHKa OpraHiB KOHCTUTYLIHHOI IopucAMKIii OpaTtu
aKTUBHY y4acTh y MOJITHYHOMY TIporieci (Hampukiaz, nepesipka Koncru-
TyniiiHoto Panoro @paHmii npaBUIbHOCTI pe3ynbTaTiB BUOOPIB TJIaBH
JepkaBH) Ta iX (opMyBaHHS MiJ KOHKpPETHUH OpraH BiIaau (30Kpema,
Oenepansunit Koncturymiitnuii cyn Himeuwunan o6upaetscs Tinmsku [lap-
JTAMEHTOM) Ha MOCTCOLIaJiCTUYHOMY IPOCTOPi NPU3BOJUTH 10 BTPaTH
JIETITUMHOCTI KOHCTUTYIiHHOTO KOHTpouto [10, c. 175; 32, 99]. Tomy
JIAIIE parioHadIbHUN BiAOip IHCTUTYTIB, SIKHH IPYHTY€ETHCS Ha BpaxyBaH-
Hi pajJITHCHKOI CIIaIITIHI, CBITOBOTO TOCBIAY (PYHKIIIOHYBaHHS JTi0epalib-
HUX YCTaHOB 1 ONTHMAJIbHOI IPAKTUKKU POOOTH OpPTraHiB B MOJIOHUX YMO-
BaX, JOIMOMOXKE€ YHUKHYTH CTaHIAPTHUX IOMUJIOK, XapaKTEPHUX IS
nepexigHoro cycminscTsa [33].

OTKe, Ha IiCTaBl BUIEBUKIIACHOIO MOJKHA JIMTH TaKMX BUCHOBKIB.
CxmamHuii X171 CTAaHOBJICHHS 3aca]] KOHCTHTYIIIHHOTO JIaTy B TIOCTCOITiajIic-
THYHUX Kpainax CxigHol €Bpomy i HEOJHO3HAYHI OLIHKH MEPUINX PE3Yb-
TaTiB KOHCTUTYIIHHOTO Oy/[IBHUIITBA 3yMOBIIIOIOTH ITOMUT Ha HOBI HAYKOBO
oOrpyHTOBaHI AociimkeHHs. Po3poOka oNTHMAaNBHOTO METO0JIOTIYHOTO
1HCTPYMEHTApII0 ONpaIfoBaHHs cleUnpiku KOHCTUTYLIHUX TIEPETBOPEHD
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MEePEeXiAHOTO CYCHUILCTBA CIPUATUME PO3YMIHHIO MTOJAIBIINX [UISX1B BIO-
CKOHAJIEHHSI KOHCTUTYLIWHOI Teopil i mpakTHUKU. 3aCTOCYBaHHs OaraTto-
PiBHEBOI KOHLIEMLIi METOIOIOTIYHOIO 3HAHHS 1 aJbTePHATUBHUX CTpaTErii
BHUBYCHHS CYCHUIBHUX SIBUIL, OPIEHTOBAHUX Ha 3a0e3MeUeHHs IHTepeCiB
JIFOIVHHY, HA/TA€ MOXKIIMBOCTI OTPUMATH KOMITJICKCHE 1 00’ EKTHBHE VSIBJICH-
HS1 [IPO CYYaCHHM CTaH i IePCHEKTUBU KOHCTUTYLIHHOTO POLIECy Ha IT0CT-
COL[IJIICTHYHOMY TPOCTOPI.

30KpeMa, OCMHCIICHHS KOHCTUTYIIITHOTO PO3BUTKY MOCTCOIIaTiCTHY-
HuX Kpaid CxigHoi €BponH B AialeKTHYHOMY PaKypci Aa€ 3MOTy 3’sCyBaTu
BCIO HOTO CYIEepewInBiCTh 1 0araToBeKTOpHicTh. ToMi SIK, CHHparOYKch Ha
AHTPOIIOJIOTIYHY METOIOJIOTII0, MOJKITUBO BHCBITIINTH T€HE3WC KOHCTHUTY-
LiHO-TIPaBOBOIO CTATYCY JIIOAMHU 1 TPOMaJITHIHA B JIepKaBax LbOTO pe-
rioHY 1 pO3KpHUTH TpaHchopMalito Miciist JIIOIUHH B JISPKaBi 1 CyCIiIbCTBI
BiJT 00’ €KTa MPAaBOBOTO BIUIMBY JEPyKaBH O HAUBHIIOI COIIATLHO-TTPABOBO1
uinHocTi. Kpim Toro, pisHOMaHiITHI KOHIENLii INHAMIKH COLIaIbHUX PO-
LECIB y TIEPEXiHUI TTePioj TOTIOMOXKYTh YSIBUTH KOHCTUTYLIIHHAHN PO3BUTOK
MOCTCOIIATICTHYHNX KpaiH CXigHoi €Bpony y BUDISIII HETiHIMHOTO (1TH-
KIIIYHOT0) PyXy KOPiHHHX IIEPETBOPEHB Y c(epi KOHCTUTYLIHHOTO PeryIto-
BaHHsI, 1[0 HE 3aBXKJU MPU3BOISTH JJO CUCTEMHOTO IMOJIIMIIEHHS SKOCTI
KOHCTUTYIIHHOI Teopii 1 mpaktuku. /s nmpukiamy, Meton (GakKTOpHOTO
aHaJIi3y CIpHs€e BUIICHHIO 1 POKPUTTIO YNHHHUKIB, 1110 3yMOBJIIOIOTH CIIe-
IUQIKy KOHCTUTYIIHHO-TIPABOBOTIO PETYIIOBAHHS. Y CBOIO Yepry, BUKOPHC-
TOBYIOUH (POPMaJIbHO-IOPUINYHHN (JIOTMAaTUYHHIA) METO]] HAyKOBOTO TTi3-
HaHHS, MOXXKHA PO3TIyMaunuTH 3aKOHOMIpHiI ¥ BUNaaKoB1 TpaHchopmarii
MOCTCOMIaICTHYHOTO KOHCTHTYILIHHOTO MaTepianry. A KoMIapaTUBHUN
miaxiza 3apapKyBaTiMe GOPMYBAHHIO KPUTHYHOTO CTaBJICHHS A0 MPOLECY
penentii 3apy0i>KHOTO JIOCBily BITUU3HSIHOK HAYKOK KOHCTUTYI[IHHOTO
paBa.

[lizcymoBYyI04H, HAr0JIOCHMO, 110, 3aCTOCOBYIOUH BHILEBKA3aHI MPH-
OMH HayKOBOTO Mi3HAHHS, BAXKJIMBO HE JIOITYCTUTH a0COJIOTH3AIIT BIACHUX
METOMIOJIOTIYHHX TPATUITIH Ta Oe3amesAIifHOTO BiIKUIaHHI HOBAIlIHHUX
METOAIB HAayKOBOTO Mi3HaHHA. Hajn3BuualiHe 3aXOIICHHS AOIMaTHYHUM
MiAX0IOM B IOPHIMYHINM Haylll He TOBUHHO NEPETBOPUTH KOHCTUTYIIHHO-
MIPaBOBY JOKTPUHY B HETIOPYIITHY TEOPItO, sIKa anpiopi HE MiIArae KPUTHY-
HOMY i 00’€KTUBHOMY aHaji3y. BapiaTUBHICTb MUCJICHHSI BYCHOTO Ma€
MpaIloBaTh Ha HAayKYy, a He MPpOoTH Hei. TUIbKY B IIbOMY BUTIAJIKY MOMKITHBUAN
PO3BUTOK METOJOJIOTIT JOCIiIPKEHHS TPOOIeM KOHCTHTYIIIIHHOTO PO3BUTKY
nocrcouianicTHUHUX Kpain CxigHoi €Bpomnu.
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Bypomenckuii M., 3akomopnasi E. K Bonpocy o MeTo0/10rum uccijieqoBa-
HUS MPO0/IeM KOHCTHTYIHOHHOTO Pa3BUTHS MOCTCONHAIMCTHYECKHX CTPaH
BocTtounoii EBponbl (Ha mpuMepe MoCTCOBETCKOMH JOKTPHUHBI)

O6ocHOBaHa POJIb METOAOJIOTHH B (DOPMUPOBAHUU IEHHOCTHOIO MUPOBO3-
3peHUs Ha IPUPOLY KOHCTUTYIIMOHHBIX M3MEHEHUI Ha 3Tare nepexoaa K AeMokpa-
THUU. PaccMOTpeHbl OCHOBHBIE MOXO/Ibl K ONPEEIICHNIO HAlIPAaBJIEHUI TeopeTuye-
CKOTO HCCIIEAOBAHUS KOHCTHTYIIHOHHOTO CTPOUTEIILCTBA KTPAH3UTHOTOY» OOIIECTRA.
BrIsBiIeHBI OITUMANTEHBIE IPHEMBI HAYYHOTO TTO3HAHUS TIPOOIeM KOHCTUTYIIHOH-
HOT'O Pa3BUTHS MOCTCOIMATUCTHYECKUX cTpaH Boctounoii EBporbl.

Knioueguvle cnoea: KOHCTUTYIIMOHHOE Pa3BUTHE, METOIOJIOTHS, METO/BI UC-
CJIeZIOBaHUs, IOCTCOLMANUCTHIECKE cTpaHbl BocTounoit EBpornsl, npuems! Ha-
YYHOT'O O3HAHMS, «TPAH3UTHOE» OOIIECTBO.

Buromensky M., Zakomorna E. To the question of the methodology of the
research of the constitutional development problems of postsocialist countries
of Eastern Europe (on the example of the post-soviet doctrine)

The role of the methodology in value outlook formation on the nature of con-
stitutional changes at the transition stage to democracy has been substantiated. The
problematic aspects of the post-soviet doctrine have been identified. The main
approach to finding the directions of theoretical research of the constitutional de-
velopment of the transition society has been exposed. The role of the variation of
thinking in the development of the methodology of the study of problems of the
constitutional process has been stated. The most favorable methods of scientific
knowledge of the problems of constitutional development of postsocialist countries
of Eastern Europe have been revealed.

Keywords: the constitutional development, the methodology, research methods,
postsocialist countries of Eastern Europe, methods of scientific knowledge, the
transition society.
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IUUBIABHOI'O IIPABA

VYK 347.77:330.341.1(477) €. Ipexos, xaufuAaT OPUANIHNX HAYK,
CTapIINii BUK/Iafad kadenpy IpuBaTHOrO
npapa [IonTaBCchKOro IOPUAMIHOTO iHCTH-
TyTy HanionanbHoro ynisepcurery «lOpnu-
OVYHA aKafeMid YKpaiHu iMeHi fpocmasa
Mygporo»

IIpaBoBe perynoBaHH:A NAaTeHTYBaHHA
cnoco0iB niKyBaHH:A B YKpaiHi Ta cBiTi:
CYYaCHMII CTaH i HepCHeKTUBY PO3BUTKY

V crarTi NpoaHanizoBaHO CYYaCHUH CTaH MPaBOBOTO PETyJIIOBAHHS MATCHTY-
BaHHsI CIIOCO0IB JIIKyBaHHS B YKpaiHi Ta CBiTi i BU3HAYEHO HAIPSIMU HOT'O 10/1alIb-
II0TO PO3BHUTKY B il cdepi.

Knrouosi cnosa: nareHTYBaHHS CIIOCOOIB JIIKYBaHHS, BUHAXIT Y MEAUYHIH
cthepi, maTeHTYBaHHS MEIMYHUX TEXHOJIOTIH, COMIAIBHO-ETUIHA TEOPisl, HEMPO-
MUCIIOBA TEOPisl.

VYkpaina nepeOyBace Ha nuIsIXy peopmyBanHs chepr yrpaBiIiHHs SKic-
TIO MEJMYHOI JOTIOMOTH Y Tajly31 OXOpPOHH 3710poB’si. PoboTa y 1iboMy Ha-
IpsMi € TIHCHO BayKJIMBOIO, OCOOJIMBO 3BKAIOUM Ha iCHYBaHHSI pealbHIX
npobieM y cdepi pearnizalii mpaB rpoMaasiH Ha MEIUYHY JOTIOMOTY, IO
JIO/IaTKOBO YCKJIaJHEHI MPOTHIIEKHO CHPSMOBAHUMH ITiAXONAMH Y TPaBO-
BOMY peryJroBaHHi B YKpaiHi Ta MPOBiIHUX KpaiHax CBITY JAOCTYILy JiKa-
PSAMH Ta Haui€eHTaMu 0 HOBITHIX CIOCO0IB TEPareBTUYHOTO 1 XipypridHo-
IO JTIKyBaHHSI Ta METOIB JAiarHOCTHKH, III0 3aCTOCOBYIOTHCS JI0 JIFOIUHU.

[Tepm 3a Bce HeThCs PO HAIEKHICTh YKpATHU 10 HEUUCICHHOI TPYIH
JIepKaB CBITY, B AKHUX 30€pIiraeThCsi MOKITUBICTh BCTAHOBJIEHHST MOHOTIOJI{
ITeBHOI 0coOM Ha HOBIi CITOCOOW Ta METOIH MPOQITaKTHKH, JIarHOCTHKH,
JIIKYBaHHS, peadiTiTamii JIOIMHN Yepe3 MEeXaHi3M iX MMaTeHTYBaHHS K BH-
HaxOdiB UM KOPUCHHUX MOJENIeH. [HImmMu cioBaMu, aepkaBa Ha PiBHI 3a-
KOHY BCTaHOBIIIO€ 32 3arajlbHUM MPABUJIOM MPIOPUTET MAWHOBUX IMpaB
BIIACHUKA MATEHTY HaJ[ IPUPOJHUM HEB1JI’€MHUM IPAaBOM JIOJWHH Ha
OXOPOHY 3JI0pOB’sI, €IEMEHTOM 3MICTy SIKOTO BH3HA€THCS BHOIP METO/IB
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JIIKyBaHHS BIATIOBIAHO 1O PEeKOMEHAALIH Jikaps 1 3aKjiagy OXOPOHH
310poB’st. L{IJIKOM CITyIIHOI BHJIAETHCS TBEPIKCHHS (DaxiBIliB, 1110 MOHO-
ToJTi3aIlis MeIMYHOTO 3HAHHA Y (opMi 00’ €KTIB TIpaBa iHTEIEKTYaIbHOL
BJIACHOCTI 3aKjiaiae KOH(IIKT MiX iHTEpecaMu HOoro BOJIOAUIBI (JTiKaps,
MEIUIHOTO 3aKjaay, HAyKOBO-AOCIIIHOT IHCTUTYIII]) Ta maIriesra, oome-
JKYIOYHM OCTaHHBOTO Y CBOOOJII BHOOPY METOIIIB JIiKyBaHHsI, TapaHTOBaHIN
koxHil momuni y Craryti BOO3, OcHoBax 3akoHOAaBcTBa YKpaiHU Mpo
OXOpOHY 370poB’s Tomio [1, c. 43].

MeTo10 CTaTTi € JOCHIHKEHHS Cy4acHOTO CTaHy IPaBOBOTO PETyIIIOBaH-
Hsl TAaTEeHTYBaHHS CIIOCOO0IB JIIKyBaHHS B YKpaiHi Ta CBITI i BU3HAYCHHS
HaIpsIMiB Ta TMIEPCTICKTUB HOTO IMOMABIIIOTO PO3BUTKY B ITiHi cdhepi.

Cepen HayKOBHX PO3POOOK, KOTPI MTPUCBAYEH1 JIOCIIHKEHHIO 3arajlbHUX
MUTaHb HATEHTHOT OXOPOHH, HEOOX11HO BuaLTUTH Tipari [. O. Anapoiryka,
€. I1. I'aBpuora, FO. M. Kanwi, O. A. Iimonpuropu, O. O. [Tizonpuropw,
O. 1. Cearoupkoro, O. C. Cepreesa, P. b. [luuku. [Ipote ananizy npodiem
MaTeHTYBaHHS CIIOCOOIB JIIKyBaHHs HE MPUALICHO HAJIEKHOI yBaru, 1o
1 0OyMOBITIO€ aKTYaJIbHICTh JIOCIiIKEHHS.

MOXJIMBICTh MOIIMPEHHS CHEialbHOI MPaBOBOI OXOPOHH, sIKa Haja-
€THCSI 00’ €KTaM MAaTEHTHOTO IpaBa, Ha COCOOW Ta METOJU JIIKYBaHHSI
00YMOBITIOETHCSI THM, 1110 00’ €KTOM BUHAXOAY (KOPHCHOT MOJIENi ), TpaBOBa
OXOpOHa IKOMY (sIKiif) HamaeTbcsa 3akoHOM YKpainu «lIpo oxopoHy mpas
Ha BUHAXO/H | KOPUCHI MOZIET1», MOXKe OyTH HE TUTbKH MPOAYKT (IPUCTPIi,
PEUOBHMHA TOIIO), a i Tporiec (crmoci), a Takok HOBE 3aCTOCYBaHHS BiIO-
MOTO MPOAYKTY 4H mporiecy (4. 2 cT. 6 3akony).

MiXHapOIHI TOTOBOPH Ta 3aKOHOJIABCTBO MEPEBAXKHOI O1TBIIOCTI Kpa-
H CBiTY 00OB’SI3KOBUMH yMOBAMHU MAaTEeHTO3AaTHOCTI BUHAXOLY BU3HAIOTh
HOro BiJIMOBIAHICTh TPHOM KPHUTEPisSIM: HOBHU3HA, TPOMHCIIOBA NPUAATHICTD
Ta BUHAX1THUIILKAH piBeHb. /|1 maTeHTyBaHHS KOPUCHOT MOJIETI JOCTAaTHHO
3aJeKJIapyBaTH ii BiANOBIAHICTH JIMIIE ABOM IIEPIIUM i3 HABEACHUX KpUTE-
piiB. CnienianbHUX 0OMEXEHb YK 3a00pOH IIOA0 MaTEHTYBaHHS croco0iB
Ta METOJIIB JTIKYBaHHS 3aKOHOIABCTBOM YKpaiHHU HE IependadeHo. Y 3B’ sI3Ky
3 UM 32 CyYacHUX YMOB CTa€ MOJKJIIMBUM OTPUMAaHHS 3aXHUILEHOI JePrKaBoOI0
MOHOIIOJIT HA CIIOCOOM JIIKYBaHHS Ta METOJIU JIIarHOCTUKHU Oy/Ib-SIKHX 3a-
XBOPIOBAHb JIIOIWHM, SK-OT: CITOCIO JIIKyBaHHS KaTapakTh (ITaTeHTH Ha
BuHaxonu UA 75548 C2 ta UA 51723 C2), crioci6 KOMIJIEKCHOTO JTiKyBaH-
Hsl imemMigHOT XBOpoOHU ceplist (maTeHT Ha koprcHy Monens UA 65289 U),
cnoci0 JTiKyBaHHS BEPXHIX AMXAIbHUX IIIISAXIB Ta JIereHiB (MTaTeHT Ha BU-
naxig UA 85259 C2), cnioci6 nikyBaHHS yIIKO[KEHHS CyiI00iB (IaTeHT Ha
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BuHaxig UA 94726 C2) i 6araro inmmx. OcoONruBO TOCTYITHOK MOXKITUBICT
OTPUMaHHS TaKWX MMATCHTIB CTA€, 3BAKAIOYM HA BY3bKOCTEIiaTi30BaHy
CHPSIMOBAHICTh 3aXHUILECHUX HUMHU PE3YJIbTATIB, MOXKIMBICTh 3aCTOCYBAaHHS
OUTBIIOCTI CITOCOOIB JIIKYBaHHS JIMIIE Y JIIKYyBaJbHUX 3aKIaax, SKi MAIOTh
BHCOKOBapTiCHE CTIeliai3oBaHe 00JaHaHHS, a TAKOXK CKIATHICTh Mepe-
BIpKH JIOCTOBIpPHOCTI 3asBJIEHUX Yy OMHUCI BUHaxXOAy (KOpHUCHOI Moedi)
JaHUX MO0 OZCPKAHUX PE3YNbTATiB Y XOJi BIPOBAKCHHSI BHHAXOLY
(xopucHoi momemi). Kpim Ykpainu, moxibna curyartist y cdepi maTeHTyBaH-
HsI CIIOCO0IB JTIKYBaHHS Ta JiarHOCTUKH icHYye B Pocilicekilt Deneparrii Ta
iHmux kpainax CH/I, ITinenniii Kopei, Hirepii i ABctpanii. Taka Moxiu-
BiCTh gomyckaeThes i B CIILIA, mpoTe BIaCHUKH IMAaTEHTIB HA CTIOCiO JTiKy-
BaHHs y Lill KpaiHi OAEPKYIOTh JIUILE 0OMEXEHHI 3aXUCT CBOIX HEMalHO-
BHX IIpaB 0€3 MOXKIIMBOCTI 3aCTOCYBAaHHS MPOLCAYP HOPHUCIUKIIIHHOTO 3a-
XHUCTy TI0 0Ci0, 10 BUKOPHUCTOBYIOTH 3alaTeHTOBaHI po3poOKH. YKa3aHi
JepKaBU Hapasi CKJIaJaloTh Maike OBHUH MEpeNiK KpaiH CBITY, B SIKHX
JIOITYCKA€ThCS MATEHTYBAHHS CIIOCOOIB JIIKYBaHHS Ta METOIB JIarHOCTUKH
JIIOIVHH.

AOCONIOTHO MPOTHIICKHUN MiAXiA y cdepl maTeHTyBaHHS JIIKApChKUX
MPOIIEYP CHOCTEPIraeThCs B yCix kpaiHax €Bpocorosy, Kanami, Mekcuiii,
Hogiii 3enannii, bpaswnii, Aprentuni, inmmx kpainax [liBnernoi Amepukw,
A3ii, AQpUKaHCHKOTO PerioHy TOIIO. Y IUX KpaiHaX He MOKYTh BU/IABATHCS
MIATEHTH Ha CIIOCOOM JIIKYBAaHHS JIIOEH Y1 TBApWH 3a JIOTIOMOTOIO Xipyprii
abo Teparmii i METOAM AIaTHOCTHKH, SKi 3aCTOCOBYIOTHCS IS Jtoziel abo
TBapHH. Lle peanizoBaHo Ha piBHI 3aKOHY 200 MI>KHAPOIAHOTO IOTOBOPY LIS~
XOM BCTAHOBJIEHHS IpsMOi 3a00pOHHU Ha BUIady IAaTeHTIB HA BKa3zaHi Mpo-
LenypH (KpaiHu — ydacHHUI €BpoNelichKol MaTeHTHOI KOHBeHIIi1, MeKcHKa,
€runer, ApreHTuHa, KpaiHu — y4yacHuui Perionansaoro gorosopy Adpu-
KaHCBHKOI OpraHi3arlii iHTeJIeKTyaIbHOI BIIACHOCTI TOIIO) a00 NMIISIXOM BHU3HA-
YEeHHsI B 3aKOHI, CyOBIH YM MPaBO3aCTOCOBHIN MPAKTHLI YITOBHOBaKEHOTO
OpraHy MaTeHTyBaHHS IEBHOT KpaiHH CIOCOOIB JIIKYBAaHHS SIK POMHUCIIOBO
HENPUIATHUX HAyKOBO-TEXHIYHUX AOCSITHEHb, 110 TATHE 332 COOO0I0 HEMOX-
JIUBICTh BU/Ia4i HA HHUX MATEHTY Yepe3 HEeBIAMOBIIHICT, yMOBaM MaTEHTO-
snarHocti (SInowist, Kanama, Hoea 3enansist, Benecyena Torio).

OOTpyHTOBaHICTh BUKITIOUCHHS CITOCOOIB JTIKyBaHHS 3 KOJIa BUHAXOIIB,
SIKMM MO>Ke OyTH HaJlaHa TIaTeHTHAa OXOPOHA, € MPEIMETOM TUCKYCiH, 110
TPHUBAIOTH Y MPOPECIHHUX METUUHUX Ta IOPUAMYHHX KOJIax Oararbox Kpa-
1 cBiTy. Ha miaTpuMKy maTeHTyBaHHS y chepi MEMUIHNX TEXHOJIOTIN Ha-
TOJIOLIYETHCS, 110 HaJJaHHS BUKIIOUHHUX [IPaB MIPOTATOM OOMEXEHOT0 epi-
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OZly Yacy MO3UTHBHO BIUIMBA€ HA BUHAXiJHHUIIBKY aKTUBHICTb YUCHUX Ta
CTIelialli30BaHUX YCTAHOB 3 ONVISIY Ha 3a0€3MeYeHHS] MOXKIIBOCTI OJIEPXKY-
BaTW HUMH JOXOJH BiJl BUKOPUCTAHHS TaKUX TEXHOJIOTiH. BincyTHicTs ke
IOPUIUYHOTO 3aXHCTY Y BUIVIA/I MATEHTIB 3MEHIIY€E TOTOBHICTh HAyKOBO-
JIOCITITHAX KOMITaHii 1HBECTYBAaTH KOIITH B TOCHIKEHHS, CIIPSIMOBaHI Ha
PO3poOKy MeTOIB JTiKyBaHHS XBopuX [2]. KpiM Tor0, MPUOIYHIKY KOHIIETI-
il HaTeHTyBaHHs, HAMAralOYlCh MOM SIKIIUTH KOPCTKUH CYNPOTHB CBOIX
OIIOHEHTIB, BKa3yIOTh Ha Te€, 110 AEprKaBa 3aBXKIU MOXKE OOMEXUTH MOHO-
MOJIII0 BJIACHUKA MATEHTY Ha «COL[abHO 3HAYMMi BUHAXOIM» Yepe3 MeXa-
Hi3M MPUMYCOBUX JileH3ii [3, c. 8]. Y TakoMy BUNAAKY JiKap MaTuMe
IIPaBO Ha BUKOPUCTAHHS TAKOI'O BUHAXO.Y, a 1Oro aBTOp OTPUMYyBaTUMeE 32
Le BIAMOBIIHY KOMIIEHcalio. 30KkpeMa, B YKpaiHi Taki MOBHOBa)KEHHS
JepaBu Bu3HadatoTees 4. 3 cr. 30 3akony Ykpainu «IIpo oxopony mnpas
Ha BUHAXOIW 1 KOPHCHI MOIETi», A 3a3HAYAETRLCS, IO 3 METOI0 3a0e3Iie-
YEHHS 310pOB’sl HaceJIeHHs, 00OPOHH AEP)KaBHU, EKOJOTIYHOI Oe3MeKH Ta
iHIIUX iHTepeciB cycninbeTBa Kabiner MinicTpiB YkpaiHu MoXke JO3BOJH-
TH BUKOPHUCTAHHS 3aIlaTeHTOBAHOTO BHHAXOAY (KOPHUCHOI MOJIETIi) BU3HA-
YeHilk HUM 0co0i 0e3 3rou BIaCHUKA NAaTEHTY (AeKIapaliifHOro IaTeHTy)
y pasi fioro Oe3mijicTaBHOT BIJIMOBU Y BUA4l JIiIeH311 HA BUKOPUCTAHHS
BHHAXOMy (KOPHCHOT MOJIET).

Ha oGrpyHTyBaHHS X 3a00pOHH MPOTH MAaTEHTYBAaHHS CIIOCOOIB JIIKY-
BaHHSI BUCYBAIOThCS JIOBOJIM Ta apTYMEHTH, SIKi CKJIAJI OCHOBY JUTS TIOSIBU
JBOX MPOTHJICKHHUX 3a 3MICTOM, ajle CXOXKHX 32 HaIPsSIMOM TEOpiif: «non-
industrial medicine theory» (HempommucI0BOi MEANYHOI TEOPii) Ta CoLialb-
HO-eTU9HOI [4, ¢. 131]. 3rigHO 3 MEpIIOI0 TEOPIEI0 HATOJIONIYETHCS, IO
MEJUYHY AiSUTHhHICTh HE MOXKHA PO3IIISIIATH SIK TPOMUCIIOBY, 1 TOMY BCi
BUHAXO/U y Wil cdepi HE MOXKYTh BBa)KaTUCS MPOMHUCIIOBO MPUIATHUMH.
[Ipu npoMy NpUXWIBHUKAMHU L€l TeOpii HANAETbCS YTOUHEHHS, 1110 HE
MOXYTb BU3HABATUCS TAKUMHU Ta OTPUMYBATH NMaTCHTHUN 3aXUCT TIJIBKH Ti
CHOCOOU JIIKYBaHHS, JIJIsl 3aCTOCYBAHHS SIKUX € HEOOX1THUMU MEIMYHI 3HAH-
HS Ta CTICMiaJIbHI HaBUYKH JTiKaps. B ycix iHMMX BUTIAIKaX WASTHCS PO
MIPOMHUCIIOBO NMPHUIATHI BUHAaXoAu. Ha minTBepmkeHHs Takoi Teopii HaBo-
JATHCS JIOBOJIH, 10 Y «ICTUHHO» TEXHIYHOMY IMpOIleCi, Oy/b 1Ie Ccrocio
BUPOOHMIITBA a00 CIIOCIO BUKOPHCTAHHS MPHUCTPOIO, IPABIIIBHI BX1THI
BEJIMYMHU NIPUBOJSATH A0 BIITBOPIOBAHOTO PE3YyNIbTaTy. Y MEANYHIN ramysi
OYIKYBaHHI pe3yNIbTaT HE 3aBXKIU BUXOIHUTh, OCKUILKU TiJIO JIOMUHH 200
TBapUHM Ma€ CBOi BIIACHI 3aKOHM Ta OCOOJIMBI peakilii Ha MEeAWYHE BTPY-
yaHHs 3, c. 14].
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CoriaJIbHO-€TUYHA TEOPis Ha MPOTHBArY TEPIIii HE CTAaBUTh BUKIIIO-
YEHHS CITOCO0IB JIIKYBaHHS JIFOIWHHU 3 YHCJIA TIATEHTO3IaTHHUX Y 3AJICKHICTh
Bix iX mpomucioBoi nmpugarHocTi. [IpuGiuankamu 1iei Teopii Haromomry-
€THCSI HA ICHYBaHHI IPUYUH OCOOJIIMBOTO POAYy (MEpPEeBakKHO COIlialbHO-
ETHYHOTO XapakTepy), SKi YHEMOXKIIUBIIOIOTh BCTAHOBIICHHS MATCHTHOT
MOHOTONIT Ha 1Ti criocobu. Cepe TaKUX PUYNH BHIUISIFOTh:

no-repuie, HeoOXiAHICTh JOTPHUMAHHS JTiKapsMH TPaBIII MOAO OOMiHY
iHopmarri€ero, Mo OB’ s3aHA 13 3aCTOCYBAaHHSIM HAWHOBIIIHUX JOCSITHCHD
y cdepi npodeciitHoi gisbHOCTI. Take MpaBHUIIO BCTAHOBIICHO HA PiBHI €THY-
HUX 3acaj]l JisUTbHOCTI JiKkaps. 3okpeMa, section 2 of Principles of medical
ethics American Medical Association (1957) BCcTaHOBITIOE, IO «JTiKapi TOBUH-
Hi TIOCTIHO TParHyTH J0 TOMIIIICHHS MEIUYHIX 3HAHb Ta HABUYOK, 1 I10-
BHHHI 3pOOUTH JOCTYIHUMH JIJIsi CBOIX MAIIEHTIB 1 KOJIET BUTOAM BIiJ| 1X
npodeciiHuX ocATHeHbY. B ETranoMy Kojekci mikapst YKpaiHd MiCTUTBCS
nozioHe mpasuio: «Jlikap 3000B’s13aHMI TOCTIHHO ITiABUIILYBaTH CBOIO KBa-
miikartiro, OyTH OiH(GOPMOBAHUM CTOCOBHO HAHOBIIIINX JOCATHEHB y che-
pi mpodeciitHoi mismbHOCTI... [Ipo pe3ympratn cBOIX AOCITIIKEHDb MiCHs
o(opMIICHHS aBTOPCHKOTO TIpaBa Ha BiJIKPUTTSL, BUHAX1JT TOIIO JIiKap TOBUHEH
MOBIIOMUTH KoJIer...» (. 7.1, 7.3, 7.6 3a3nauenoro Komekcy).

ToOT0 MOHOMIOTI3aITisI HOBUX 3HAHB Y chepi MEAMIHHUX TEXHOJIOTIi, SIKa
MOJKe OyTH HACJIIJIKOM BUKOHAHHS BUMOT ITATEHTHOT CUCTEMH, CYTIEPEYHTh
MIPUHIIAIIAM MEIUYHOT €TUKH Ta € HEIPUITYCTUMOIO;

MO-JIpyre, HeJOMyIIEeHHs 301IbIIIEHHST BUTPAT HA OXOPOHY 3/10POB 4,
OB’ SI3aHMX 31 CIUIATOIO JIIEH3IMHMX IJATEKIB BIACHUKAM IATEHTIB, IO
MOXe ITPU3BECTH JI0 BAHUKHEHHS MEPENIKO] Y JOCTYI TPOMaJIsIH JI0 pea-
Jizarii CBOro mpaBa Ha OXOPOHY 3I0POB’sl.

Sxio MeauyHi MeToIM OyJU 3allaTeHTOBaHI, TO iX BUKOPUCTAHHS I10-
TpebyBaTuMe T AMMCAHHS JITIeH31itHOT yromu. OTXe, Jikapi MOBUHHI OyIyTh
CTATYBaTH 3 TMAIli€HTIB OLTBII BUCOKY I[iHY, IIOO CIJIATUTH JIIEH3IHHUT
30ip. Lle HeMuHy4e npu3Be/ie A0 301IbIICHHS BUTPAT Ha OXOPOHY 310pOB’SI
1 YCKJIaTHATB JOCTYII TPOMAJICEKOCTI 10 OXOPOHHU 3110poB’s [4, c. 136];

Mo-TpeTe, 000B’A3KOBICTh JOTPUMAHHS MpaB Nali€HTiB Ha KOH)iIeH-
LiHHICTh, OCKUIBKH JI0Ka3yBaHHS (paKTy BUKOPHCTAHHS 3alIaTeHTOBAHOTO
METOIy HEMHHYUYEC TPHU3BEIE 10 PO3KPUTTS iH(OpMaIlii mpo 3MicT J0TI0-
MOTH, sIKa HaJ[aBayacs MaIienTy. A 11e, y CBOIO 4epry, IOpPYIIy€e MPaBo ma-
LI€HTA HA TAEMHULIO IIPO CTaH HOTO 37I0POB’S;

Mo-ueTBepTe, yoesnedeHHs Bix 0OMexxeHHs c(hepu aBTOHOMIT JliKaps
4yepe3 HaMaraHHs YHUKHYTH 3aCTOCYBaHHS 3allaTCHTOBAHUX CIIOCO0IB
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JIiKyBaHHS a00 OOpaHHsI THX 13 HUX, 32 SIKi JJOBOJAUTHCS TUIATUTH MEHIIIE.
Sk 3a3HAYAIOTH JOCIITHUKH, aBTOHOMIEIO € KOHTPOJb HAJl BIACHUM pi-
IIEHHSM, I1e CBO0OIa BiJl MPUMYCY B YXBaJ€HHI PillICHHs AisTH, SKa Ha-
sIBHA 3a TAaKMX O3HaK: 1) ocola Jie yMUCHO; 2) 13 po3yMiHHsIM 1 3) Oe3
KEpYIOYOTO BIUIUBY, SIKHH MOXE IMO3HAYUTHCH HA TOOPOBIILHOMY Xapak-
Tepi aii ocodu [5, c. 58-59];

Mo-11’5ITe, MoTpeda y BUKIIIOYEHHI YMOB, SIKi CLIPHSIOTH MOKIIMBOCTI pe-
aiizarmii mparHeHHs JiKapiB 10 OTPUMAHHS TOJATKOBHX BUTOI, SIKE MOXKE
BUSIBIISATHCH y HaB’sI3yBaHHI MAIli€HTY CIIOCOOIB JIIKYBaHHS, 32 BAKOPUCTAHHS
SIKHX JTIKap MOYKEe OTPUMATH JIIeH31HHNH 1u1atix. ToOTo HaeThes Mpo MOXK-
JIUBICTh BHHUKHEHHS BHYTPIIIHEOTO KOHMITIKTY 0COOH, sSIKa € JIKapeM: 3 Ofl-
HOTO0 OOKY, SIK JiKap, 0c00a Kepy€eThbCsl MOPaJIbHO-eTHYHIUMHU HOPMaMH, IIPo-
rosiomeHnmu y Kitsitsi sikapsi BcecBITHROT MeIMYHOT acoltiartii, 1110 «310poB’st
MOTO TIaIieHTa OyIe MOEFO TOJIOBHOIO TypOOTOIO», Ta KIIATBI Tikapst Ykpainu
10710 OE3KOPHCINBOCTI, a 3 APyroro OOKY, SIK BIACHHK MaTeHTy, ocoba Ha-
MaraTMeThCsl pealli3yBaTH CBOi IPAaBOMOYHOCTI Ha OTPUMAaHHS IOXOLY 3 BH-
KOPHCTaHHS HAJISKHUX 1 pO3po00K Yy MeIn4Hii cdepi.

Hageneni yuHHUKY, 1O CBiJYaTh HA KOPUCTH BiJIMOBH BiJ| HaJIJaHHS Ta-
TEHTHOT OXOPOHU CII0CO0aM JIIKYBaHHSI Ta METOJ[aM JIIarHOCTUKU OPraHi3My
JIIONTUHMA, B YKpaiHi MalOTh Take came 3Ha49eHHs, K 1 B IHIINX KpaiHax, sKi Ha
PiBHI 3aKOHY BIPOBAIMIH B IO MOJOKEHHS COLIaTbHO-ETUYHOT Ta HEIpo-
MUCJIOBOT METUIHOI TEOPiid. 3a CyJacHHX YMOB JeprkaBa HE OTPUMYE BATOMEIX
MTO3UTUBHHX PE3YNBTATIB Bi/l HAIAHHS ITATEHTHOTO 3aXKCTY JIKAPCHKAM ITPO-
LeIypaM, OCKUTBKH BiJICy THICTh MTOJI0HOTO 3aXUCTY y OLTBIIOCTI KpaiH CBITY
poOUTH 1OTO HETPUBAOIUBUM TSI IHO3EMHUX IHBECTOPIB 3 €KOHOMIYHOI
TOYKH 30py, a B HAII Jep>KaBi BiJICYTHI YMOBH JUISI OTPUMAaHHS 3HAaYHUX
JIOXOJIIB BiJI IX KOMepIiiaji3ailii. Y Toi ke 4yac HeraTUBHUMN BILTUB (hOpMasib-
HO iCHYF0901 MOHOIIOJNIT Ha 3aIlaTeHTOBaHI CITOCOOH JTIKyBaHHS TICBHOIO MipOIO
HIBEJIOETHCS TIOPIBHSIHO HEBUCOKOIO YaCTKOKO TUIATHUX METUYHUX ITOCITYT
Ha 1X PUHKY, BIJICyTHICTIO pealibHO JIF0YMX MEXaHI3MIB 3a0€3ICUCHHS MpaB
BJIACHUKIB TaKUX TTATEHTIB, HU3HKUM PiBHEM IPABOBOI KYJIBTYPH ITHX 0Ci0 Ta
iCTOTHUM OOMEKEHHSIM JIep>KaBOI0 aBTOHOMIi JIIKapsl y B3a€MOBiIHOCHHAX
3 TalliEHTOM TIpH BU3HAYEHHI CIIOCOOY JTIKyBaHHSL.

YpaxoByrodun BUKJIaJAcHE, HCOOXITHO BUIAITUTH JCKITbBKA MOKITUBHUX
LUISIXIB PO3BUTKY IPABOBOTO PEryIIOBaHHS Y cepi maTeHTyBaHHS CIIOCO-
0iB slikyBaHHs1. [Tepmuii — 1€ 3aJUIIeHHs ICHYI0UO0i CHCTEMH MaTeHTyBaH-
HA Y cpepi TEXHOIOT1i JTiKyBaHHS 3 (HOpMATBHOIO «MOHOTIONIEI0Y BIACHH-
Ka [aTeHTY 1 3allaTeHTOBAHUMH JOCSITHEHHSIMU Y 1iii cdepi, siki y Oaratbox

119



BicHuk N°1[72] Mpo6nemu yueinbHozo npasa

BUMAJIKaX TaKoX € popmanbHuMu. Taka cuTyallist icHye 3 OIVISITy Ha Iepes-
OadeHy 3aKOHOM MOXJIMBICTh OTPUMaHHS MTATEHTHOT OXOPOHU Ha TEXHIYH1
JOCSITHEHHSI Oe3 MpoBeIeHHsT KBaJTi(hiKaIliifHOT eKCTIEpTH3H, TOOTO eKcIep-
TH3U 110 CyTi BUHaxoxy. MoBa iiie po AeKkinapaiiifiHi maTeHTH Ha BHHAXOAN
Ta KOPUCHI MOJIeNI, AKi BUAAIOTHCS 32 pe3ylIbTaTaMy POBEICHHS (OpPMaTh-
HO{ eKcIIepTH3H, 0e3 TOCIiIKeHHSI HOBU3HHM 1 IPOMUCIIOBOI 3aCTOCOBHOCTI
3asIBJICHOTO PIllICHHSI, ITiJ] BIAMOBIAAIBHICTh 3asIBHUKA.

Jpyruii — 11e 3anpoBaKCHHS B YKpaiHi €BPOIEHCHKOT MO TTaTeH-
TyBaHHS 3 BUKJIIOUEHHSIM MOKIMBOCTI OTPUMAaHHS MAaTEHTy Ha «CIocoOu
JIKyBaHHsI JIFOAIeH YU TBapWH 3a IOTIOMOTOI0 Xipyprii abo Tepamii i MmeToan
TIaTHOCTHKH, SIKi 3aCTOCOBYIOTHCS IS JTFONEH a0o TBapuH» (TI. «C» CT. 53
€Bponeiickkoi nareHTHO1 KoHBeHwii Bix 05.10.1973, neperisiHyTol akTOM
Big 29.11.2000). Takuii mUIsIX PO3BUTKY JUIsl HAILIOT KpaiHH sIK ujieHa CBiTo-
BOI OpTaHi3allii TOPTiBJli HE CYIIePEUUTh BUMOTAM ITi€l OpraHizamii, 0CKiJTb-
KH YTOJI0I0 TIPO TOPTOBEIIbHI aCMEKTH MpaB 1HTEICKTyaIbHOI BIACHOCTI
(TPIIC) nependavaeTbes, M0 KpaiHU-WICHA MOXKYTh HE JIO3BOJISITH ITaTeH-
TyBaHHS JA1arHOCTUYHUX, TEPATIEBTUYHNX Ta XipypridHUX METO/IB JIIKyBaH-
Hsl JIFOJHA 200 TBapuH (I1. «a» 4. 3 ct. 27 Yroan).

Tperiii BapiaHT € CBOEPITHUM KOMIIPOMICHUM BUPIIICHHSIM KOHPIIKTY
iHTepeciB Jikap4 1 marfieHTa Ta BJaCHUKIB ITATEHTIB Ha CIIOCOOM JIIKyBaHHS.
Wnerscs npo Bukopucranns gocsigy CIIA y uiii cdepi. ¥ wiii xpaini cro-
coOu JTIKyBaHHS Ta METOH IaTHOCTUKU OPTaHI3My JIIOAWHH 3 CEPEIUHU
XIX ct. BBaykasucsi 3a00pOHEHUMH 110 MATEHTYBaHHS BiANOBIIHO 10 TaK
3BaHOI Cy/OBOI OKTpUHU Moprona. Tum He MeH1r, y 1952 p. Oyno nepe-
IISTHYTO 3aKOH MPO MaTeHTH, M0 3MYCHJIO CY/IH 3MIHUTH NpEIeICHTHE
IPaBo, i MEIMYHI METO/TM CTAJIH NTATEHTO3IaTHUMH Oe3 Oy/Ib-SIKIHX 00MEXeHb
HapiBHI 3 IHIIUMY BuHaxonxamu [4, c. 128]. [Ipore HOBUM IMIYJIBCOM JI0
BHECCHHSI 3MiH JI0 CHCTEMH MTaTCHTYBaHHI CITOCO0IB JIIKYBAHHS ITOCITYKHJIA
Cy[0Ba CIIpaBa 3a I030BOM JiKaps-xipypra [lamnina, sikuii OyB BIaCHUKOM
MaTeHTY Ha METOJI IPOBEJICHHS OTiepallil i3 BUIaJICHHS KaTapakTy Oe3 IIBiB,
IO 1HIIIOTO Xipypra y 3B’s3KY 3 MOPYIIEHHSAM MTaTeHTHUX IpaB. L{s cripaa
HaOyJia 3HAYHOTO PE30HAHCY cepell MEAUYHHX MPalliBHUKIB.

3 1iel npuyrHU AMEpUKaHChbKa MEIUYHA acoIliallis BUCIOBHIIA TOYKY
30py, IO JTiKapi He TOBUHHI 3a3HABATH TPYIHOIIIIB Y 3B’ SI3KY 3 TATECHTHUMHU
MUTAHHSIMH, KOJIX BOHU 3/11HCHIOIOTH CBOIO MPOQeciiiHy MisuIbHICTb. AMe-
pukancbke narentHe BizomctBo (USPTO) He Oyi10, OHAK, TOTOBE BCTYyIIA-
TH B €TUYHI AUCKyCii. DaKTUYHO BOHO BUCTYIHJIIO MPOTH OY/Ih-SIKOT 3aKO-
HOAaBYO1 3200POHU MATEHTYBaHHSI.
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BinOynucs ciiyxaHHsl [bOTO MUTaHHS, Ha SKUX 00TOBOPIOBANACH MPO-
MO3MLIA 3 afanTalii aMeprUKaHChKOI'O 3aKOHOJABCTBA IO €BPOIEHCHKOTO.
J1st TOTO TII00 BUIPITITUTH 3a3HAYCHE TUTAHHS, OYJIM BHECEHI JTBI 3aKOHO/IAB-
4i iporo3uttii. OHa, siKa ayke OJIM3bKa 10 €BPONEeHCHKOTO 3aKOHOaBCTRA,
noJsirajia y BBEACHHI 3a00pOHH Ha MAaTeHTYBaHH MEANYHUX CIIOCOOIB, 1HIIIA
XK TIOJIATana B OOMEKEHHI BiJNIOBI1IabHOCTI 32 TIOPYIIICHHS MMaTeHTIB Ha
MeIU4YHI criocobu. Y pesynbrari Oyina mpuifHsATa HOBa 3aKOHOZAaBYa T0-
npaBka g0 naparpady 287 United States code, sika 3BiNIbHSIE MEIUYHHX
MpaIiBHUKIB Ta OpraHisailii, oB’si3aHi 3 0XOPOHOI0 370POB’s, BiJ| BIIO-
BiJAJILHOCTI 32 BUKOPHCTAHHS 3alIaTeHTOBAHMX MEIMYHHUX MPOLENYp, sIKi
HE BKJIFOUAIOTh JIIKH Ta IpHUCTpoi [3, ¢. 12].

Taxwuii BapiaHT PO3BUTKY ITPABOBOTO PETyIIOBaHHS y MEINYHIN cdepi
MOKe OyTH 3ampoBa/KeHHId 1 B YKpaiHi, 0COOIMBO, 3 OINIAAY Ha Te, 110
3 OTPUMAaHHSM MAaTEHTIB Ha CIOCOOM NiKyBaHHS y Hallild AepxkaBi
TTOB’SI3YIOTHCS TAKOXK 1HII TIPAaBOBI HACTIIKH, KPIM caMme Ha/TaHHS TTaTeHT-
HOI OXOpOHH. 30KpeMa, BiJl KITbKOCTI MaTeHTIB y MeANUYHIN cdepi, AKi
OTPHMaHi Ti€I0 YH 1HIIOI0 HAYKOBOIO YCTAHOBOIO, BUXOJSYH 3 MOJOKEHb
cT. 20 OCHOB 3aKOHOAABCTBA YKPATHU MPO OXOPOHY 310POB’ s, MOXKE 3aJje-
JKaTH PO3Mip OIOIKETHOTO (DiHAHCYBaHHS JIaHOTO 3aKIIAYy.

[TincymoByI0YM BHUKJIAICHE, BUIAETHCI HEOOXITHIM Ha HAyKOBOMY
PIBHI BUPIIINTH MUTAHHS IIOJI0 JOLUILHOCTI 30€peKEeHHS iICHYHOUOT ITpaK-
TUKHU TIATEHTYBaHHs CIIOCO0IB TEParneBTHYHOIO 1 XipypriyHOTo JiKyBaHHS
Ta METOJIB J1arHOCTHKH, 10 3aCTOCOBYIOTHCS IO JIFOAUHU, 3 MOJAJIBIINM
BIATBOPEHHSAM OTPUMAHHUX PE3YJIBTATIB Y HAIIOHATEHOMY 3aKOHOIABCTBI.
BinnpaBHOIO TOUKOO TPH IIBOMY, Ha HAIy TyMKY, Ma€ CIy>KUTH 1OTpeda
y CTBOPEHHI YMOB JIJIsl IOCTYITHOCTI 0CO01 HAaHOBIIITIMX PO3POOOK Ta METO-
UK Yy MeOUuHiH cepi 6e3 3011b1IeH s BAPTOCT] TAKOTO JIiKYBaHHS 3a pa-
XYHOK JIIEH31HUX BiJpaxyBaHb.
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I'pexos E. IIpaBoBoe pery/impoBaHue NAaTeHTOBAHUSA CIIOCO00B JiedeHUsI
B YKpauHe U MUpe: COBPEMEHHOEe COCTOsIHME U NePCIeKTUBLI PA3BUTHS

[Ipoananu3upoBaHO COBPEMEHHOE COCTOSIHUE IIPABOBOrO PEryIupOBaHUS
MIATEHTOBAHMUS CTIOCOOOB JICUCHUSI B YKparHE U MUPE U OMIPEICIICHBI HAIPaBICHHS
€ro MaJbHEUIIero Pa3BUTHA B 3TOH cdepe. PackpriTo comeprkaHie «HETPOMBIIII-
JIEHHOW METUITMHCKON» M COIMATbHO-ITHUECKOW TeOpHH B cepe MaTeHTHON OX-
paHbI criocoOoB siedeHus. OTMEUEHO CYIIECTBOBAHUE HCKITIOYUTENBEHO (hOpMabHOM
«MOHOIIOJIMNY BJIAJIENbLIA [TaTeHTa ¥ HENPUMEHUMOCTh OOJIBIIMHCTBA 3al1aTeHTO-
BaHHBIX JOCTIKCHUH B 3TOH chepe B YkpauHe.

Knroueevie cnosa: mareHTOBaHHE CIIOCOOOB JICUCHUS, H300pETCHHUE B MCTH-
LIUHCKOM cepe, MaTeHTOBAaHHE MEAUITHTHCKUX TEXHOIOTHH, COITMATbHO-ITHIECKAS
TEOpHsl, HEPOMBIIIUIEHHAs TEOPHSL.

Grekov Y. Legal regulation of patenting treatments in Ukraine and the
world: the current state and prospects of development

The current state of the legal regulation of patented methods of treatment in
Ukraine and worldwide, and identify areas for further development in this area.
Disclosure of «non-industrial medical» and social and ethical theories in sphere of
patent protection treatments. Considering the existence of the purely formal «mo-
nopoly» of the patent owner and the inapplicability of the majority of patented
achievements in this sphere in Ukraine.

Keywords: patenting ways of curing, the invention in the medical sphere, the
patenting of medical technology, socio-ethical theory, the theory of non-industrial.
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VK 347.27 FO. Xoouxo, xaHgUaaT OPUANYHNAX HAYK,
acUCTeHT KadeZpyu LUBiIbHOro Ipasa
Ne 1 HanionanbHoro yHiBepcurery «fOpu-
Iu4Ha akafeMisa YKkpainu imeni fpocnasa
Mypporo»

IIpuHIMIN «€TUHOTO 00’ €EKTa»
Ta «E€AVHOI OPUIMIHOIL JOTi»
Y BiTHOCHHAX illOT€KM 3eMeTbHX JiIAHOK

VY cTaTTi aBTOPOM PO3IIISIA0THCSI IUTAHHS 3aCTOCYBAHHS IPUHIIUIIB €M~
HOTO 00’€KTa» 1 «€AMHOT IOPUINIHOT A0JI» NPU 3MIHCHCHH] 1IITOTEKH 3€MEIIbHUX
ninsiHok. [IpoaHanizoBaHo yKpaiHChbKe 3aKOHOJIABCTBO, HAYKOBI JTOCIIIKEHHSI,
3po0JicH] TPYHTOBHI BUCHOBKH, SIKi MAOTh SIK TCOPETHYHE, TAK 1 MPAKTHYHE 3HA-
YEHHSI [I[0/I0 3a3HAYEHOTO MUTAHHS.

Kniouogi cnosa: inoteka, 3eMenbHa AUISIHKA, IMOTEKA 3eMEIbHUX TIISHOK.

O0’exToM IMOTEKU MOXKe OyTH HE JIMIIIE BIACHE 3eMeJbHA JISHKA, a i
3eMeJIbHA AISTHKA, «00TSHKEeHa» PO3TaIllOBAaHUM Ha Hill IHIIMM HEPYXOMUM
MaiHOM, 30Kpema, OyIiBJISIMHU, CHOPYAaMHU TOLLO.

MerToto 11i€i CTaTTi € TOCIIHKEHHS TUTaHHS 3aCTOCYBaHHS MTPUHIINIIIB
«EMHOTO 00’ €KTa» Ta «EIUHOI IOPUIUIHOI JIOT1» Y BIIHOCHHAX IMOTEKH
3eMENbHUX IUISTHOK Ha 3acagaxX HayKoBOi OOTPYHTOBAHOCTI Ta TMPAKTHIHOT
JOLIBHOCTI.

VY crarti 181 LIK Vkpainu [1] Ta cT. 1 3akony Ykpainu «IIpo imoTexy»
[2] mpu BU3HAYCHHI MOHITTS HEPYXOMOT pedl BKa3yeThesl Ha (Hi3UUHUN
3B’s130K Oy/iBil (COPY/AH) i3 3eMIICt0, IPOTE HIYOTO HE 3a3HAYAETHCS PO
IOpUANYHUH 3B’ 5130K. 3aKOHOJABeIlb HE Ha/Ia€ KOJHOTO IOPUINYHOTO 3HA-
YCHHS «IOPUANYHOTO 3B’ SI3KY» 3€MEJIbHOI TUISHKUA Ta PO3TAlIOBAHOTO Ha
Hill 00’ €KTa.

H. ®imep Bkazye Ha 1Ba HaNpsIMH, SKUMH MOYKHA CKOPHCTATHUCS MIPH
peryioBaHHI HUBLIEHO-IIPABOBOIO 0OOPOTY 3eMeNbHOI JUISIHKY Ta Oy/iBemnb
(criopyn), po3ramoBaHux Ha Hill. [lepimii: moroauTHCs 3 iCHYBaHHSAM Ipa-
Ba BJIACHOCTI Ha JIBa OKPeMHX 00’ €KTH, sIKi (PAKTHYHO pa3oM YTBOPIOIOThH
(DYHKIIIOHATTBHY €JIHICTB («EIMHOT FOPUINIHOT J0JTi» 3eMENBbHOI AUISTHKHY Ta
00’€KTa, PO3TAIIOBAHOTO HA Hil). [pyruii HampsaM momsrae B ToMy, 00
3’€IHATH 3eMeJIbHY IIISHKY Ta 00’ €KTH, pO3TAIlIOBaHI Ha Hil, TepeMileH-
HS SIKUX € HEMOXKJIIMBUM 0O€3 1X 3HEIIHCHHS Ta 3MIHM iX MpHU3HAYCHHS 1,
YTBOPIOIOUH iX (PyHKLIOHATBHY €JJHICTh, Y IPAaBOBOMY CEHC1 PO3IIISIATH SIK
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OZIMH €TMHUHN 00’ €KT, BIITHOCHO SIKOT0 MOKe OyTH BCTAHOBJICHO TIJIbKH OJTHE
MPaBo BJACHOCTI (TOOTO He OyTH 00’€KTOM PI3HUX IpaB) (KEAUHOTO
00’€KTay» 3eMeNbHOI AUITHKY Ta 00’ €KTa, pO3TaIllloBaHOTO HA Hil) 3, c. 73].

3 omsiy Ha BHIIEBUKIIAJAEHE IS ITOTEYHHUX MPABOBIIHOCUH Oyi0
0 MpaBUIIBHUM Y PO3BUTKY HAIIOHATIBHOTO 3aKOHO/IABCTBA ITPUETHATUCS JIO
JPYTOTO HANpsiMy — €IUHOT0 00’€KTa, OCKUIBKU 3eMeIbHa JiJSHKA Ta
00’€KTH, PO3TAIIIOBaHI Ha Hil, IEPEMIIICHHS IKUX € HEMOXKIUBUM, Oe3 TX
3HEIIHEHHS Ta 3MiHU iX IpU3HauYeHHS, € (PakTUIHO (B (PI3UIHOMY CEHCI)
CKJIaJIOBUMH YaCTHHAMU OfHi€i Hepyxomoi peui. Kpim Toro, came ¢hizmuni
BJIACTUBOCTI 00’ €KTa (3B 130K Oy/1iBEIb (CIIOpy) i3 3eMJICHO) TOBUHHI Op-
MyBaTH iX IPAaBOBUH PeXXNM, a HE HaBITaKH.

[Ipo HEoOXigHICTh MOOYIOBH 3aKOHOAABCTBA HA MPHUHIIHIT «EIMHOTO
00’ekTay, 30kpema, Harojolrye i K. [. CkiioBchbKHii, 3a3Ha4ar0uH, 110
3 IPAaKTUYHOI TOYKHU 30pY iCHYBaHHS JIBOX HE3AJIEKHHUX OJHMH Bill OHOTO
BJIACHHUKIB Ha OJHY HEMOAIIBHY HEPYXOMICTh MOXKE OyTH JIOTYCTUMHUM
JIUIIE IO TOTO Yacy, MOKH I IpaBa BIACHOCTI MepeOyBatoTh Y CILITIOMY,
(hiKTHBHOMY CTaHi, M030aBJIeHI TPaBOMOYHOCTI PO3IMOPSKEHHS, TOOTO
JIOTIOKH 3a00pOHeHU 000pOoT HepyXoMocTi [4, c. 499]. 3emust izuyHO
0e3 Oy[iBIi, CIIOPYH MOXE iICHYBAaTH CaMOCTIIHO, MPOTE ySIBUTU CaMO-
cTifiHe (YHKI[IOHYBaHHS CIIOPYIH, OymiBIl y BiApHBI BiJ 3eMeIbHOT Ji-
JISTHKYA HEMOXJIMBO. Hemae Joriku B TOMY, IO CKJIQA0BI YACTHHH OJHI€T
pedi, sKi (i3MYHO Ta MEXaHIYHO B3a€MOIOB’s3aHI MK CO00I0, MOXYTh
Bi/IYy’KyBaTHCs OKpEeMO, TOOTO (pakTUIHO HA iICHYIOUHA (DI3UYHO €THHUN
00’€KT HEPYXOMOCTI OJIHI€I0 0c000I0 HaOyBaeThCs JBa mpasa. Lle cyme-
PEUYHTH OJTHOMY 3 TOJIOBHUX ITPUHITHITIB PEYOBOTO MPaBa «OJIHA Pid — OJHE
nmpaBo». MaiiHOBI mpaBa Ha OyAiBIIO, CIIOPYAY MOBUHHI 3alie)KaTH Bill
HaAsSIBHOCTI MalfHOBHX IpaB Ha 3eMeNbHY AUISHKY, Ha SIKii po3TamioBaHi
OymiBist, criopyna. IIpu pi3sHOPIIHOCTI peIOBHUX MIpaB Ha 3€MENbHY JiISH-
Ky Ta OyIiBJII0, CHOPY/AY Ha Hill, TOBHOBaYKEHHS BIaCHHMKA 3€MEIbHOI JIi-
JSTHKHM CTal0Th «Iapajli3oBaHUMMU», a caMa 3eMejbHa JIJITHKa BTpadae
3HAYCHHSA SK 00’ €KT MUBIIBHOTO 000poTy. Lle mo3HagaeThesl, y CBOIO
4epry, Ha piBHI «3a0e3nedyBabHOrO e(heKTy» IMOTeKH SIK crocoly 3a0e3-
MeYeHHS! BUKOHAHHS 3000B’ I3aHHS.

CnpaBemmBo 3a3Hadae €. B. MakcuMoBa, 1o YMHHE 3aKOHOIaBCTBO
po3mIAgae 3eMebHI TUISTHKY Ta OyaiBii, 3 0XHOro OOKY, SIK CaMOCTIilHI
00’€eKTH, 10 00EPTAIOTHCS HE3aJIEKHO OJMH BiJl OMHOTO 1 MOXKYTh MaTH
Pi3HI IPaBOB1 PEKUMH, a 3 IPYTOT0 — K (PI3UTHO Ta IOPUINIHO OB’ A3aHi
MiX cO0OI0 BUIM HEPYXOMOro MaiiHa [5, c. 34].
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Amnani3 nonoxens crareit 6, 16 3akony Ykpainu «llpo imoteky» Ta
4. 1 ct. 120 3emensHoro koxekcy Yipainu (3K Ykpainu) [6] gae Bci mia-
CTaBM TOBOPUTH IIPO T€, 1110 HAL[IOHAJIBHE 3aKOHOIABCTBO YKpaiHU PO3BU-
BAETHCS y HANMpPsIMI BU3HAHHS MPHHLUITY «EIUHOT IOPHIUYHOI 107i». Bu-
XOJISTYH 3 EKOHOMIYHHX Ta MTPABOBUX peaii, SKi ICHYIOTh y HaIlliil AeprkaBi,
peaizawist IPUHIHKILY «€IUHOT FOPUIMYHOT I0MI1» Y PO3BUTKY 3aKOHOJABCTBA
LIO/I0 HEPYXOMHX PedeH, 30KpeMa 1 B iMOTeYHUX MPaBOBITHOCHHAX, € J10-
CTaTHBO BHUIIPABIAHOI0. YTIM HOTO 3MIHCHCHHS MTOBUHHO CTaTH IIEBHUM
MIEPEXiTHAM €TaroM y peatizallii IpPUHIHITY «EIUHOTO 00’ EKTay.

€ neBHI npobiuemMu Ha HIISIXY OPMYyBaHHS UBITBHOTO 00OPOTY He-
PYXOMOCTI, 30KpeMa iOTEKH 3a MPUHITAIIOM «€IUHOTO 00’ ekTay. [lo-mieprre,
3Ha4YHa KUIbKICTH OyaiBesb, COpy. mepedyBae y BIacHOCTI oci0, AKi He
€ BIIACHUKAaMH 3eMeJIbHUX AUTIHOK. [1o-1pyre, 4ncienHa KibKicTh OyliBelb
Ta CIOPY/ HAJIEKUTH 0c00aM, 110 HE MalOTh HAJIEKHUM YNHOM O(hOPMIICHUX
peyoBux abo 3000B’s3aJIbHUX MPAB HA 3eMEJIbHI AIISTHKH, JI€ PO3TAIIOBaH1
00’extH. [To-Tpere, nesiki 00’€KTH po3TaIIOBaHi HA 3eMENbHUX JIIJISTHKAX,
sIKi 0OMeskeH1 B 000poTi abo B3araji BIITydeHi 3 000pOTY, TOIIIO.

VY cBOIO Yepry, cinij] BiA3HAYNTH, 110 HETAaTUBHUM HACII1IKOM IPUHLIUITY
«ENUHOT FOPUUYHOT JIOMTI», SKUM MIIUI0 HAIlliOHAJIbHE 3aKOHOAABCTBO,
€ BCTAHOBJICHHS «0aaHcy iHTepeciB» Ta MpaB Ha 00’ €KTH 5K Y 3MiCHEHH]
MPaBOBOTO PETYNIOBaHHS y BKazaHii cepi, Tak i MPaKTUIHOTO 3aCTOCY-
BaHHS HOPM, OCKIJIBKM MU 3iIITOBXYEMOCS 3 KOJNI31€I0 MPaB BIACHUKA 3€-
MEJIBHOI AUISTHKH Ta BIACHUKA 00’ €KTa, PO3TALLIOBAHOTO HA OCTaHHIH.

SIkuo netanbpHO MpoaHami3yBatH cT. 6 3akoHy Ykpainu «lIpo imotexy»,
TO MOKHA TIOOAYHTH, K y YAHHOMY 3aKOHOAABCTBI peasizy€eThCs IPUHIINTL
«€AMHOT I0pUANYHOI 1oJi». Tak, SKIIO B iMOTEKy MepeaaeThes 3eMellbHa
JiNsiHKA, Ha SIKIA po3TamoBaHi OyniBii (CHOPYAH), IO HAJNEXKATh IMOTEKO-
JIaBITIO Ha TIpaBi BIACHOCTI, Taka 3eMeJIbHA JUISHKA MMiIsITae mepenadi
B iMOTEKy pa3oM i3 OymiBiIsMH (CTIOpyJamMu), Ha SIKii BOHHU PO3TAIllOBaHi.
I HaBmakw, AKIIO B iMOTEKY MepearoThes OyAiBii (Cropyan), po3TanioBaHi
Ha 3eMeNbHIN AUISHIII, SIKI HaJIeXKaTh iMOTEKOJaBITIO Ha TIPaBi BIACHOCTI, TO
inoTeni miasiraroTs OyaiBii (CIOPyAN) Pa3oM i3 3eMEeNbHOIO JUISTHKOIO.

SIKIIO 5K CTOPOHM YKJIaJU JOTOBIp IMOTEKH 1 HOTO MpEeIMETOM Mepe/-
Oauwmm, HAPUKIIAM, OyaiBIIIO (CrIopymy) 0e3 3eMeNbHOI MIITHKH, Ha SKii
BOHA PO3TAILOBaHa, TO B JAHOMY pa3i CJIiJl pO3yMiTH, BUXOASYH 3 TIOJIOKEHb
HOPMH HaBEJICHOTO BHUIIIE 3aKOHY, IO iMOTeKa Ha ITI0 3eMEINTbHY JUISTHKY BCe
OJTHO TIOMIHMPIOETHCSI. HoTapiyc He MOBMHEH MOCBIAYYBATH JIHIIE ITOTEKY
Oyaisii (criopynu). Kpim toro, peectpartisi 00Ts)KESHHS iOTEKOIO B peecTpi
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MOBHHHA OyTH sIK Ha OyHiBIIO (CHIOPYAY), TaK i HA 3eMEJbHY AUISHKY, Ha
SIKil po3TamoBaHa ocTaHHs. [Jisi HEYXHIBHOTO JIOTPUMAaHHS [[LOTO 3aKO-
HOJIaBUOTO TMOJIOXKEHHS Ha MPaKTHIIl JOUIIFHIM Oyio 0, mo0 imoTeyHi J10-
TOBOPH, B SIKUX HE JOTPUMAHO BUMOT €IHOCTI IMOTEKU 3€MEIIbHOT JUITHKU
Ta OymiBenb (Cropynd), po3TalllOBaHUX Ha HI €JUHUM BJIIACHUKOM, TakKi
JIOTOBOPY BU3HABAIHCS HIKYEMHUMHU.

[Hakie 3aKoOHOJaBeLb PErYJIIOE BITHOCHHH, B SIKMX BIIACHUKHU 3€MEJIb-
HOI TUITHKY Ta OymiBIIi (CIIOPYAH) € pi3HUMHU.

SIK1I10 B IMOTEKY MepeacThes 3eMellbHa JIUTSTHKA, sTKa HaJISKUTh BIIACHU-
Ky Oy/1iBIi (CIIOpY/TH) Ha TPaBi OPSH/IH, TO B Pa3i 3BEPHEHHS CTSTHEHHS HOBHI
BJIACHHK 3€MEJIBHOT TIJITHKY 3000B’ I3aHUI HallaTH BIACHHUKY OyIiBIIi (CTIO-
PYIH) TaKi )X YMOBH KOPUCTYBaHHS 3eMEJIbHOIO AUISHKOIO. | BiamosinHo,
HaBIIAKH, SKIIO B IMOTEKY MePeAacThCst OyIiBiIs, pO3TallloBaHa Ha 3eMeITbHIN
TUJISTHITI, TT10 TIepeOyBae y BIIacHUKa OyiBIIi B OPSH/II, Y pa3i 3BEpHEHHS CTSIT-
HEHHSI HOBHI BIacCHUK OyniBii HaOyBae mpaB 1 000B’SI3KiB iMOTEKoIaBLs 32
MPaBOYMHOM, SIKAM BCTAHOBJICHO YMOBHU OPEHJIU i€l 3eMeIbHOT JiISIHKH.
Y TakoMy BHTIAJIKy CITiJ] IOTOMTHUCS 3 IOCTaHOBOIO BHIIIOTO TOCIIONapChKO-
ro cyny Ykpainu Bix 25.06.2008 Ne 18/244, B sikiii cyq 3a3Ha4MB, IO IPU
nepeiayi B inoTeky Oy/iBiIi (COpy/In) BiIOBIIHA 3eMeJIbHA JAUISIHKA, Ha SKil
PO3TaIIOBaHU TIPEIMET ITOTEKH, TTIEPEIAETHCSA B IMTOTEKY JIUIIIE Y pasi, sIKIIOo
BOHA HAJIC)KUTh 1MOTEKOJABIIIO HA MPaBi BIACHOCTI. SIKIIO kK 151 3eMeTbHA
TUTSTHKA HAJISKATH 1HITH 0c001 Ta Oy/a mepenana imoTeKOIaBIio0 B OPEHITY
(KopuCTyBaHHSA), BKa3aHa 3eMeJIbHA JIUITHKA B iMOTEKY HE MepeIaeThCs.
VY naHoMy BUMNAJKY iMOTEKa MOIIMPIOETHCS Ha 3eMENbHY IUISTHKY B YaCTHHI
3axHCTY MPaB HOBOTO BIIACHHKA MpeaMeTa inmoTeku (Oy/iBii, CIIopyan) Moa0
opeHH (KOPUCTYBAaHHS) IIEF0 3eMENBHOO JUISTHKOO [7].

ToOTO «aBTOMAaTHYHO» Ha MPAaBO OPEHAM 3eMEJIbHOI JIUISTHKY MPH 1M10-
Temi OymiBII IMTOTEKa HE TOMHUPIOETHCS. [3 BHIIEBUKIIAIEHOTO MOXKHA 3PO-
OWTH BHCHOBOK, IIIO IpH inoremi (i3uIHO €IUHOTO 00’ €KTa (3eMeNbHOT
JUITHKY Ta OyniBii (cropynau), po3TamoBaHol Ha Il 3eMeNbHIN JUITHI
1 HeB1I'€MHO TIOB’s13aHOT 3 HEI0) BiOYBAETHCS HOTO KIOPUIUTHE PO3IIETI-
JISHHSI», 110 HE BIJNOBIfae (Pi3UIHUM BIIACTUBOCTSM BKa3aHOTO 00’ €KTa.

V 3aK0HI BU3HAYAETHCA [MUTAHHS 1IIOTEKH JINIIE 3€MEIbHUX AIISTHOK
1 po3TamoBaHUX Ha HUX OymiBens (criopyn) (cTarti 6, 16 3akoHy YKpainm
«IIpo imoreky»). BogHouac Ha mpakTHIli BAHUKAIOTh CUTYAIlil, KOJIU B iMo-
TEKy TepellacThCs 3eMeNbHa JUITHKA, Ha SKid JIMIIe Mi3HIIe BIaCHUK PO3-
MMoYMHAaE OyIiBHUIITBO ITEBHOTO 00’ ekTa. Lle muTanHs B3arasi He BpETyabo-
BaHO 3aKOHO/ABCTBOM. TOMY PO3IIISIHEMO BKa3aHy CUTYALilo.
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VY manomy pasi ciiz 3’siICyBaTH TakKi MATaHHS:

1) Uu Mae mpaBo imoTekoIaBelb 3BOIUTH Ha TEepeaaHiil B iMOTEKy 3e-
MeJbHIN JTUISHI OyAiBii (criopyan) 6e3 3roH imoTeKoAepKaTes?

2) o cnig BBaXkaTu MOYaTKOM OyIiBHHUIITBA 00’ €kTa (Mioro 4acosa,
mpaBoBa Ta (pakTUyHa CTOPOHA)?

3) Uu mommproeTbcs aBTOMAaTHYHO 1IMOTeKa Ha OyliBii (cropyan), o
3BOJIATHCS?

1. Bignosigao mo 1. 1 4. 3 ct. 9 3akony Ykpainu «IIpo imoteky» imo-
TEKOJIaBeIlb Ma€ MPABO BUKJIIOYHO 32 3TOJU IMOTEKOAEPIKATENS 3BOIUTH
OyniBii (cropyau), po3TalioBaHi Ha 3eMENbHIN MUISHII, IO MepeaaHa
B imoTeky. OTxe, A1 TOTO MO0 po3IMoYaTH OyIiBHHUIITBO, iMTOTEKOIABEIh
MOBMHEH OTPUMATH 3rojly ioTekoaepxkareist. Taka 3roga Moxe OyTH nepea-
OadeHa B caMOMY IIOTEYHOMY JIOTOBOPI. SIKIIO Takol BKa3iBKU B JOTOBOPI
HEMae€, CTOPOHNU MOXYTh Y TIOAANBIIOMY JOTIOBHUTH IMMOTEYHUI JOTOBIp
BiJIMTOBITHOO YMOBOIO.

JloriuHo mocTae MUTaHHS: SKi MOXKYTh OyTH NMPAaBOBI HACHIIKH JIs
ITOTEKOAABIIS, SKIO BiH PO3MOYHE OYIIBHUIITBO HA TIEpENaHill B iMOTEKY
3eMenbHIl OUIaHLi 0e3 3roam inotexkonepxkareins? [Ipuyomy He mae 3Ha-
YeHHs, 11e Oyae camounHHe OyaiBHUITBO (cT. 376 LIK Ykpainu) a6o Oymis-
HUIITBO, K€ 3[IHCHIOETHCS BiJIMOBIIHO /10 3aKOHY (OTpHUMaHi BCi J03BOJIH
Ha Oy/IiIBHUIITBO BiJIIIOBIHO JIO MiCTOOY/IIBHOTO 3aKOHOJIABCTBA, € HAJICIKHO
odopmIieHa Ta MOTO/PKEHA 3 BiNOBIIHUMH OpraHaMHU IIPOEKTHA JOKYMEH-
Tallisl TOIIO).

BBakaro, 1110 €IMHUM TIPABOBUM HACIIIKOM TaKoTo OyJliBHUIITBA Oyjie
HaJIaHHS 1MIOTEKOJIEPKATEIIO0 PaBa BUMAraTtu JJOCTPOKOBOI'O BHKOHAHHS
OCHOBHOT0 3000B’s13aHHSI, 3a0€3[1€YEHOI0 1IOTEKOIO BiAIIOBIIHOI 3€MEIHHOT
JUISTHKH.

2. ITouarox OymiBHuUIITBA. [logaTkoMm OymiBHHUIITBA Ma€ OyTH Yac, MiCIIs
YKIIJIeHHS JOTOBOPY IMOTeKH. SIKIo OyMiBHUIITBO Oyi0 poO3MoYaTo A0
MOMEHTY YKIIaJICHHsI JJOTOBOPY TPO iMOTEKY, TO B IIbOMY Pa3i 3aCTOCOBY-
FOTBCSI TIOJIOXKEHHS YacTHH 4, 5 ¢T. 6 Ta cT. 16 3akony Ykpainu «IIpo imo-
TEKY», OCKUIbKHU 3acTOCyBaHHs cTratedl 6 Ta 16 3akony Ykpainu «Ilpo
IMOTEKY» € MOXKJIMBUM JIMIIEC B TOMY BUIAJIKY, IKIIO 00’€KT OyIiBHHUIITBA
Ha MOMEHT YKJIaJICHHS JOTOBOPY imoTeku Bxke icHye. KpiMm Toro, BKazaHi
HopMmu 3akoHy Ykpainu «IIpo imoreky» mependauaroTb aBTOMaTu4He MO-
LIMPEHHS IPABOBOTO PEKUMY OTEKH 00’ €KTa OyAiBHUIITBA HA 3€MEIbHY
TUISHKY 1 HaBIIaKW, TPABOBUH PEKUM IMOTEKN 3eMETbHOI TIISTHKH TTOIIH-
pIOeThCst Ha 00’ €KT OyJiBHHULITBA.

127



BicHuk N°1[72] Mpo6nemu yueinbHozo npasa

[Touarok OyaiBHUITBA, OKPIM YaCOBUX PAMOK, XapaKTEPU3YETHCS TAKOK
(aKTHYHUM Ta IOPUANIHUM acriekToM. KOpHIMYHNM aclieKToM € HasBHICTh:
a) MpaBa BJIACHOCTI Ha 3eMeIIbHY AUISHKY, a00 MpaBo OPeHIH, 10 JO3BOJISE
OynyBaru; 0) BCiX JI03BOJIIB Ha OYJIBHUIITBO Ta IHIIUX JOKYMEHTIB, Kl
HEeOoOXiHI /T OyIiBHUIITBA 00 €KTIB HEPYXOMOCTI BiJIOBIIHO 70 MIiCTO-
OyiBHOTO 3aKOHOIaBCTBA. DAKTUUHUM aCIICKTOM Oy/Ie HasIBHICTh (haKTHY-
HOTO To4aTKy Oy/miBHHIITBA 00’ €KkTa, TOOTO 30ymoBaHa xoda 6 yacTuHa Oy-
IiBTI (CTIOpYIN), HAMPUKIIAL 3aKIageHo (yHIaMEHT, TOIIO.

3. IlommupeHHst iMOTeKW Ha OYIiBIIIO, 0 3BOANUTHCA. Buxomsdau 3 ana-
J1i3y HOPM YUHHOTO 3aKOHOAAaBCTBA, MOJKHA JIIATH TAKOTO BUCHOBKY. SIKIIIO
Ha 3eMeJIbHIN IUISTHIII, SKa IepejaHa B iMoTeKy, TOYNHAETHCS Oy/TiBHUIITBO,
TO Ha OynMHOK (OyIiBIIFO, IHITY KaliTaIbHY CITOPYIY) MA€ IMOMIAPIOBATHACS
PEeXHUM 3eMeTbHOI AUISHKH, Y TOMY YHCII iOTeKa.

[eii BUCHOBOK MOKHA MOSICHUTH TaK.

[Mo-riepiire, 10 3akiHueHHs OyMiBHUIITBA 00’ €EKT BBAKAETHCSI 00’ €KTOM
He3aBepIIeHoro OymiBHHUIITBA. BinmoBigHo 10 1. 6 cT. 6 Ta cT. 16 3aKoHy
VYxpainu «[Ipo inoTeky» 00’ €KT He3aBEpLUICHOTO OyAIBHUIITBA MIEPEAAETHCS
B iMOTEKY pa3oM i3 3eMeNbHOI0 TUISTHKOIO, Ha SIKii BiH pO3TallOBaHUH.
ToOTo 3aKOHOIABEIH MTOB’SA3YE ITOTEKY 00’ €KTa HE3aBEPIICHOTO OY/IiBHU-
LITBA 3aBKIM 3 IMMOTEKOIO 3€MEILHOT TIISHKY, Ha K1 OCTaHHII 3BOAUTHCS.

[To-nmpyre, MOMMPEHHS IMTOTEKH Pa30M 13 3eMJICt0 1 Ha OyiBIi (CIIOpY/IH)
ITOBHOIO MIpOIO BiJIMOBI/Ia€ MPUHITUITY «EAMHOTO 00’ €KTay.

[To-TpeTe, 11e € EKOHOMIYHO TOIIIBFHUM, OCKUTBKH 301IBINy€E 00CITH
«3a0e31meTyBaTbHOT MacHy» IMOTEKH TSl OCHOBHOTO 3000B’ I3aHHS Ta MOX-
JIUBOCTEN MIO/IO0 PO3BUTKY OYiBHHUIITBA.

[To-ueTBepTe, SKIIO MPOBECTH aHAJIOTIIO IMOTEKH OymiBIi (CIIOPYIH),
110 3BOAMTHCS Ha BXKE TIepe/IaHii B ITOTEKy 3eMeIbHIl AUISHII, 3 HAOYTTAM
IpaBa BIACHOCTI Ha Oy/iBIIi (CITOPYIN), 1110 OYAYIOTHCS BIIACHUKOM 3€MEITb-
HO1 ninsHkH (4. 2 ct. 375 LK Ykpainu), To MOKHA JIIATH TAKOTO BUCHOBKY.
SIK110 3aKOHONABEIb YBOAUTH MIPABHJIIO, 32 SIKUM BIACHHUK 3€MEJIBbHOT Mi-
JISTHKY HaOyBae MpaBo BIACHOCTI Ha 3Be/ICHI HUM Oy/IiBIi (CIIOpyun) Ta iHIe
HEpyXoMe MaifHO, TO YOMY He TIOBUHHA MOILIUPIOBATUCS iMOTeKa Ha Oy/IiBIi
(criopyam), 110 OyAyIOThCS Ha 3eMeNbHIH AISHIIL, sIKa BXKe repedyBac B i1o-
temi? Beakaro, 1110 MOXe.

Otixe, iMOTEKa Ma€ MOIMMPIOBATHCS Ha Oy/IiBII (CIIOPYAH), SIKi OYIYIOTh-
csl Ha TIepe/aHiil B iMOTeKy 3eMelbHIN AistHIi. [IpudyoMy Take momupeHHs
ITOBHUHHO BiZI0yBaTHCS «aBTOMATHIHOM.

Y BUMAAKy KOJIA IMTOTEKOACPIKATENb TO3BOJISIE TIPH YKIIAJACHHI 1TTOTEY-
HOTO JIOTOBOPY 1MOTEKOIaBII0 OYIIBHUIITBO, B MOJAIBIIOMY iMOTeKa Oyjie
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MOIIMPIOBATHCS Ha OyAiBmi (copyau), mio OyIyroThes Ha 3eMeNbHIl Mi-
JISTHITL, sIKa 3HaXOIUThCs B inoTeti. [Jist 3aro0iranHs Oyib-sIKuM podiiemMam
CTOPOHU MafOTh BU3HAYUTH B JIOTOBOPI IIEBHI MOMEHTH:

1) BijioMOCTi, 0 T03BOJISIOTH 1/ICHTH(IKYBATH 3eMEIbHY JTUISIHKY (Ka-
JacTpoBHiA HOMEp (000B’SI3KOBO), IITLOBE MPU3HAYCHHSI 36MEIIBHOT TIJISTH-
KH Ta, SIK JIOJIaTOK JIO JOTOBOPY, KaaCTPOBUH ILIaH PO3TAITyBaHHS 3eMEb-
HOT JIISTHKH);

2) BiIOMOCTI, III0 TO3BOJISAIOTH 1eHTU(IKYBaTH 00’ €KT, 1m0 Oyme Oymy-
BaTHCs (IPOSKTHA IOKYMEHTAIIisI TOIIO);

3) BiZIOMOCTI IIPO JIO3BOJIM BIAMOBITHUX YIIOBHOBa)KEHUX OPTaHiB Ha
3MilCHeHHS Oy/IiBHHIITBA.

BaxnuBo 3BepHYTH yBary Ha 3akpiruieHy B 4. 6 cT. 6 3akoHy YKpainu
«IIpo inmoreky» CynepewinBy HOPMY, 110 00’ €KTU HE3aBEPIICHOTO Oy1iB-
HHUIITBA, PO3TAIIOBAHI Ha MepeaHiil B iOTEKy 3eMeIbHIH MIISHIN, BBaXKa-
FOTBCS IIPEIMETOM ITTOTEKH, HE3aJIEKHO BiJ] TOTO, XTO € BIIACHHUKOM 00’ €KTa
He3aBeplieHoro OyaiBHUIITBA. Bra3aHa HOpMa CynepeduTh CTarTsiM 5, 6
i 16 3akony Ykpainu «IIpo imorexy».

Tak, sSIKIIO YSBUTH CUTYAIlil0, 32 KO BIIACHUK 3€MEJIbHOI JUISTHKH,
nepeanoi B iMoTeKy, Hajae ii B opeH 1y Juis OyliBHUAIITBA iHIIH 0c001, TO
BHUXOJHTB, 1[0 00’ €KT Oy/IIBHUIITBA BiAIOBITHO A0 1. 6 CT. 6 3aKoHY YKpa-
iHu «[Ipo imoTeKy», BIACHUKOM SIKOTO € OPEHJAp 3eMEIbHOT JUISHKH,
nepenanoi B iMOTEKy iHIIOK 0CO00I0, TAKOK aBTOMAaTUYHO CTa€ Mpe/l-
MeroM inoteku. [loctae muranHs: yomMy 00’ €KT OyiBHUIITBA, BIACHUKOM
SIKOTO € 0c00a, sika OJAHOTO CTOCYHKY HE Mae€ JI0 mepeaadi B iMOTeKy
3eMeNbHOI JUISTHKH, TOBUHEH OyTH OOTSKEHHH IMOTeKor0? Y maHoMy pasi
HE MOJKHA TIONIUPIOBATH MPABOBHIA PEXKHUM IMOTEKH 3€MENbHOI AIISTHKA
Ha 00’€eKT, 1110 OyIyeThCs Ha IiM 3eMelNbHIN nuisHi. Jlumie y pasi 3Bep-
HEHHS CTATHEHHS Ha NEpe/laHy B IMOTEKYy 3€MENbHY AINTHKY HOBUM
BIIACHUKOM 3€MEeJIbHOI JIIISTHKY TTOBHUHHI OyTH 3a0e31e4eHi BIaCHUKY
00’exTa OyMiBHHUIITBA TaKi )X YMOBHU OPEH/IU 36MEJIbHOT JIJITHKHU, SKi Ha-
JaBaJIMCs HOMY IMMOTEKOAABIIEM 3€MEeNbHOI NUISHKH. ToMy BBa)Kkaro 3a
HeoOXigHe, BUXOASUM 13 3a3HaY€HOr0, HOpMY 4. 6 cT. 6 3akoHy YKpaiHu
«IIpo imoTeky» ciiji BUKIIOYHUTH.

Taxum 9MHOM, MOYKHA 3a3HAYNTH, 10 YHHHE 3aKOHOIABCTBO YKpaiHU
y chepi inoTeKH 3eMeTbHUX JUISTHOK MOTPEOYe MOJANBIIOr0 BJJOCKOHAJICH-
Hsl, a caMe BUOOPY KOHIENTya IbHOT MOJIEN, 3a SKOIO 115 chepa imoTeuHnx
MpaBOBiTHOCHH Oyne po3BuBarucs. HalOinbpIn BUTIpaBAaHOIO € MO,
1oOy/10BaHa Ha MPUHIIHIT «ETUHOTO 00’ €KTay.
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Xoapbiko 0. IIpuHIMIIBI «eAUHOTO 00BEKTA» U «eJMHOH IOPUAUYECKOH
cyIb0bI» B OTHOLIEHUSIX UTOTEKHU 3eMeJIbHbIX YUYACTKOB

B crarbe aBTOpOM paccMaTpUBAFOTCS BOTIPOCHI IPHMEHEHUS IPUHIIATIOB «EITH-
HOTO 00BEKTa» U «eIUHON IOPUANICCKOHN CyIbOBD) IPU OCYIIECTBICHIH UIIOTCKH
3eMeJIbHUX Y9acTKOB. [IpoaHann3upoBaHo yKpanHCKOE 3aKOHOIATEIECTBO, HAyY-
HBIEC UCCIIEIOBAHMSI, C/IEIAHbI OCHOBATENbHBIE BBIBOJIBI, KOTOPHIE UMEIOT KaK TEO-
peTuvecKoe, TaK ¥ MPaKTUYECKOE 3HaU€HHE OTHOCUTENLHO YKa3aHHOTO BOIIPOCa.

Knrwuesvle cnosa: nnotexa, 3eMeNbHbIM yUaCTOK, UTIOTEKA 36MEJIbHBIX YYaCTKOB.

Khodyko Y. The principles of «integral legal object» and «single legal fate»
in land plot mortgage

In the article the author examines a question of «integral legal object» and
«single legal fate» principles in land plot mortgage. The Ukrainian legislation,
historical and foreign experience analyse in relation to the outlined question. Pro-
posed introduction of amendments to existing legislation.

Keywords: mortgage, land plot, land plot mortgage.
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ITPOBAEMMA
TPYAOBOIO IIPABA

YIK 349.2: 331.31 O. Apowenko, npodecop, HanionanpHuit
yHiBepcuteT «lOpupudna akagemisa Ykpai-
Hu imeHi fpocnaBa Mypnporo»

Ilogo okpeMux npo6IeMHNX MUTAHDb
IleHTPaTi30BaHOTO NMPAaBOBOIO PEeryIlOBAaHHA
BHYTPIillIHBOTO TPYAOBOTO PO3NMOPAAKY

VY crarti 1oBeieHa HeoOXiTHICTh BKITIOYEeHHS y Tpy/IoBHii Kojieke YKpaiHu riaB
«BHyTpinTHIi TpymoBUi po3nopsaaok» i « Tpymosa nucimmiina». ChopMynbpoBaHi
MPOTMO3HUIIT MOA0 TX 3MicTy. Marouu Ha METI MOJIIIINTH PIBEHb 3aXUCTY MPaB Ha-
WMaHMX MPAIiBHUKIB, TOBEJCHA HEOOXITHICTh Y HOBOMY TpymoBOMYy KOJEKCi 3a-
KpIMUTH BHYCPITHHUHA TTEePETIiK BUMA/IKIB, 3a SKUX TPYIOBa TUCIHILTIHA BIIOPSIKO-
BYETBHCS BUKJIFOYHO CTAaTyTaMH NP0 JTUCLUILIIHY.

Knrouoei cnosa: BHYTPINIHINA TPYTOBUH PO3MOPSIOK, TPYAOBA TUCITUILIIHA,
JMCUMIUTIHAPHHUHN CTATyT, IPaBHJIa BHYTPILIHBOIO TPYAOBOTO PO3HOPSIKY.

[IpocyBanns YkpaiHu B HampsiMi pPUHKOBHUX MEPETBOPEHb 00YMOBIIOE
HEOOXIAHICTh (POPMYBAHHS SIKICHO HOBHX ITIIXOIB JI0 B3a€MOBIJIHOCHH
HaliMaHOTO TIpaIliBHUKA Ta poboTomasil. [lepemaycim me crocyeThest 00-
CATY MpaB 1 000B’A3KIB, K MOBUHHI MaTH 1 BAKOHYBATH CTOPOHH TPYIOBUX
MIPABOBIAHOCHH, a TAKOX MOXJIMBOCTI 3aCTOCYBaHHS 0 HUX IOPUAMYHOT
BiANOBiAaNbHOCTI. Byap-sika cycniibHO KOpHCHA mpats nepeadadae y3ro-
JOKEHICTh JIiHl 1 y4aCHUKIB, 1[0 CTA€ MOKIIUBUM TiJIbKU 32 HasIBHOCTI BH-
Ba)KEHOTO HOPMATUBHO-IIPABOBOTO 3a0€3MEYCHHS, Y TOMY YHCII CYKYITHOC-
Ti €JIEMEHTIB, 3 SKUX CKJIAMA€THCS BHYTPINIHIN TPYIOBHH PO3MOPSIIOK.
OCHOBHOIO METOI0 Horo (DYHKITIOHYBaHHS Ha CY4acCHOMY €Talli yTBepIKEeH-
HS 1 TOAANBIIOTO PO3BUTKY B YKpaiHi pUHKOBUX BiIHOCHH HEOOXiIHO
BBa)KaTH 3a0€3MeUCHHsI KOXKHOMY NPaliBHUKOBI MOYJIMBOCTI peamizarmii
MpaBa Ha IpaLlio, aJKe BIICBHEHICTh MpAI[iBHUKA HE TUIBKU y CBOIl 0CO-
OMCTIH, a i y IMCIUTLITIHI BCHOTO TPYIOBOTO KOJICKTUBY ILTiIHO BILTMBAE HA
HOTO aKTUBHICTH 1 IHIIIIATUBHICTS 1 K PE3yIbTaT — Ha ITiABUIICHHS TKOCT1
TPYIOBOI JisLTEHOCTI.
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UuHHE TpyIOBE 3aKOHOJABCTBO YKpAiHM BUXOIUTH i3 TOTO, IO BHY-
TPILIHIN TPYILOBUH PO3MOPAIOK PEryNIOEThCS NMEPEBAKHO JTOKAIBHUMU
HOPMAaTHBHO-IIPAaBOBUMH aKTaMH, IPOTE JJIsI JCSIKMX KaTeropiii npariBHu-
KiB BiH YCTaHOBIIIOETHCS B LIEHTPATI30BAHOMY MOPSIKY.

C. C. Jlykam mijg neHTpasi3oBaHUM METOAOM MPAaBOBOTO PEINIAMEHTY-
BaHHsI MpaLli po3yMi€ 3aCHOBaHUI Ha Aii 3araJibHUX MPaBOBUX HOPM 3aci0
yperyaoBaHHs 0a30BHX CYCIIJIbBHUX BiJHOCHH 3 MPUBOAY opraHizamii
mpaLi, 10 CIpsSIMOBaHUI Ha OJHAKOBE BIIOPSAKYBAaHHS B3a€MOBITHOCHH X
cy0’€eKTiB 1 MOB’sI3aHUH 13 3aKOHONABYMM 3aKPIMJICHHSIM MiHIMalbHOTO
PiBHS IPAaBOBHX TapaHTiil HaliMaHUX NpaliBHUKIB. OCHOBHUM MTPHU3HAYCH-
HSIM IIbOTO METOJY BiH BH3HA€E: a) 3aKOHOJABUE 3aKPIMJIEHHS OCHOBHHX
TPYAOBHX TIpaB; 0) OKpeciIeHHs OCHOB OpraHizalii HaiMaHoOi Mpalli; B) Jie-
rajbHe BCTaHOBJICHHS MiHIMAJIbHUX FapaHTii-CTaHIapTiB y cdepi HaiiMaHo1
mpaLi; T) CIPHUSHHS €JHOCTI MPaBOBOTO PEry/IIOBaHHS HaliMaHoi mpaui [ 1,
c. 51, 52]. B. C. BeHenikToB MiAKPECIIOE, M0 TOTPUMAaHHS MPU3HAYCHHS
METO/Y ITPAaBOBOTO BIOPSIIKYBAHHS MPaLli CIPUATUME ITOKPAILICHHIO [TPaBO-
BOT'O CTaHOBHIIA MPAL[iBHUKA B TPYIOBHX BiHOCHHAX [2, c. 188].

LlenTpamnizoBaHe MpaBoBE PETYIIOBAHHS BHYTPIIIHBOTO TPYAOBOTO PO3-
MOPSIAKY 3IiHCHIOEThCA Ha miacTaBi Kogekcy 3akoHiB mpo npaio Ykpainu
(K3nll), cenianbHuX 3aKOHIB, CTaTyTIB 1 MOJOXKEHb MPO TUCUUILTIHY Ta
1HIIMX HOpMaTHBHO-NIpaBoBHX akTiB. K3nll Ykpainu 1971 p. [3], He3Baxka-
FOYM Ha BHECEHI 10 HbOTO Ba)KJIMBI YHMCIICHHI 3MIHH W JOIOBHEHHS (IO
pobwmitocs monaa 90 pasiB), yce MEHIIE BIAMNOBIIA€ COMiaTbHO-CKOHOMIYHIMH
cuTyailii B KpaiHi. BUHMK Ha3BU4aliHO HEOE3MIEUHUI PO3PUB Y IPABOBOMY
periaMeHTyBaHHI TPYAOBOI IisSUIBHOCTI B pi3HUX cdepax, SKUH MOCTIHHO
3pocrae. Ha xanb, y nbomy Kogekci Hemae cnieniaibHOT I71aBU, IPUCBAYE-
HOI BHYTPILIHBOMY TPYAOBOMY PO3HOPSIKY. [ 0JTOBHMIA aKIIEHT POOUTHCS
Ha 3a0e3MeueHHi JOTPUMaHHs TPYI0BOT AMCLUILIIHU, IO € HEMPUUHATHAM
3 OISy Ha HETOTOXKHICT KAaTEropii «BHYTPIIIHIN TPYIOBUH PO3NOPIIOK»
1 «TpyZOBa JUCLUILTIHAY.

[IpaBoBi HOPMH, IO CTOCYIOTHCSI BHYTPILIHBOTO TPYAOBOTO PO3IOPSI-
Ky TIpaili Ta HOoro periaMeHTalii, xoua i MiCTATbCs y TIepeBakHil OUIbILIOC-
1i tnaB K3nll Ykpainu, ane po3kuaaHni mo BcboMy Horo tekcry. Tak, ct. 29
1. 11l «TpynoBuii norosip» nependadae, mio A0 MoYaTky poOOTH 3a yKiIa-
JEHUM TPYIOBHM JOTOBOPOM BIIACHUK a00 YIOBHOBa)KEHUIH HUM OpraH
3000B’A3aHUI 03HAHOMHTH TpaliBHUKA 3 IPAaBUJIAMH BHYTPIIIHBOTO TPY-
JIOBOTO po3nopsiKy. 3rifHo 3i ¢T. 52 m1. IV «Pobounti wacy K3nll Ykpainu,
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pH S5-AeHHOMY poO0OYOMY THIKHI TPHUBAJICTh IOJEHHOT POOOTH (3MIHM)
BCTAHOBJIIOETHCS MPABUIIAMH BHYTPILIIHBOTO TPYAOBOTO PO3MOPAAKY abo
rpadikamMu 3MiHHOCTI, 5IKi 3aTBEPKY€E BIACHUK 200 YITOBHOBAKCHUH HUM
OpTraH 3a MOTOXKECHHSM 3 BUOOPHUM OPraHOM MEPBHHHOI NMPO(CHiIKOBOT
opranizauii (Mpo¢CHiIKOBUM NMPEICTAaBHUKOM) MiAIPUEMCTBA, YCTAHOBH
YK opraHizaii 3 10AepKaHHIM YCTaHOBJICHOT TPUBAJIOCTI pOOOUOTO THIKHSI.
Bigmogigno 1o ct. 66 mi. V «Yac BignounHky» Konekcy yac movarky i 3a-
KIHYEHHS TIEPEPBH 3aKPIIUIIOETHCS TPABUIAMU BHYTPIIIHBOTO TPYAOBOTO
posnopsaky. 3a crarrero 143 mi. X «Tpynosa qucuumina» K3nll Ykpaian
JI0 MPaLiBHUKIB MiIPUEMCTB, YCTAHOB Ta OpraHizaliii MOXXyTb 3aCTOCO-
ByBaTHCs Oy/Ib-5IKi 320X0UEHHSI, III0 MICTATHCS B TAKUX MpaBHUiIax, 3aTBEp-
JDKEHUX TPYJOBUMH KOJICKTHBAMH.

Ha nopsiaxy neHHOMY CTOITh po3po0ieHHs i NpuiHATTS HOBOTO Tpymo-
Boro kozaekcy Ykpainu (TK), sxuii Mae ctatu JOMiHYIOYHM KOAU(DIKOBAaHUM
3aKOHOJABYMM aKTOM, 1[0 PErIAMEHTY€ TPYIOBI Ta iHILI OB’ s13aHi 3 HUIMHU
BIIHOCHHHU BCiX (PI3WYHHX OCIO, SIKi MPAIFOIOTh 32 TPYJAOBUM JIOTOBOPOM.
Haiironosnimmm 3aBaanssam TK € mocsirHeHHs ONTHMANBHOTO MOE€THAHHS
iHTepeciB mpamroounx i podotomasuiB. Hosuit Kogexc mMae He cTinbku
MPOTOoJIOIYBaTH U (hikCyBaTu piBHI  HOPMATHBM OXOPOHHM TIpalli, MiJIbTU
1 KOMIeHcaii, CKUIbKA CTUMYIIOBaTH PO3BUTOK EKOHOMIKH, IO CTBOPUTH
YMOBH JJIs1 peabHOTO 3a0e3MeueHHs BUILe3a3HAuCHHX HOPM.

VY kHM31 TpeTiit « YMOBH mpati» npoekTy TpyaoBoro xoaekcy Ykpainu
(peectpauniiinuii Ne 1108, TekcT 3aKOHONPOEKTY 70 2-TO YUTAHHS Bix
2 xBiTHs 2012 p.) [4] MicTHTBCS crienianbHa 1. § «BHYTpilHIN TpyaoBUi
PO3MOPSAAOK», sIKa 00’ €AHYE TaKi CTATTi: «3MICT BHYTPILIHBOTO TPYAOBOTO
po3nopsaky», «lIpaBuna BHYTPILIHEOTO TPYAOBOIO PO3NOPIAKY», «Pery-
JIIOBAHHS OKPEMHX MUTaHb BHYTPILIHHOTO TPYAOBOTO PO3MOPSIIKY IHITMMU
aKTaMuy», «3abe3MeueH s JOTPUMaHHS TPYAOBOT AUCIHUILTIHIY, «3a0X04UCH-
HSl 32 YCIIXH B POOOTI».

[To3uTHBHO cTaBISUMCH 110 in1el BKmodeHHs: 10 HoBoro TK 3azHadeHoi
[JIaBH, XOTLJI0CS O BUCIIOBUTH HU3KY 3ayBasKeHb IIOZO il 3MiCTOBHOTO HAIOB-
HEeHHs. BBakaeMo HeNOriYHUM po3KpuBatu y cT. 264 Komekcy 3micT BHY-
TPILIHBOTO TPYIOBOTO PO3NOPSAKY Oe3 HaBeIEHHs B Hili JIeralbHOTO BU3HA-
4yeHHs 1i€l kareropii. HeBunpaBgaHuM moBTOPOM € mepeltik 000B’sI3KiB
MpaliBHUKA i poOOTOIABIIS B YaCTHHAX 2 1 3 IIi€1 3K CTaTTi, OCKUIBKH y CTaT-
Tsax 22 i 27 TK Bxke MICTAThCSI OCHOBHI 000B’SI3KU IIUX CTOPIH TPYAOBOTO
noroBopy. He3po3ymino Takox, mpo fki came akTH (OKpiM HOpMaTUBHHUX
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aKTiB poOOTONABII, IO PETYIIOIOTh BHYTPILIHIN TPYIOBHH PO3NOPSIIOK)
BeIyTh MOBY po3poOHukH Kozmekcy B ioro 4. 1 ct. 265. 3 Touku 30py 3aKo-
HOZABYOI TEXHIKA JOCUTH HAIEKOI0 Bl JOCKOHAJIOCTI € IMO3MIIS OCTAHHIX,
3a SIKOIO MIPaBOBI HOPMH, MPHUCBSUCHI 3a0€3MEUECHHIO JOTPHUMAaHHS TPYAOBOT
JUCLUMITTIHY 1 320X0UEHHIO 32 YCHIXHU Y Mpatli, MiCTAThCS Y T1. 8 « BHyTpitHii
TPYAOBHH PO3MOPSIOK» (KHUTA TPETS « YMOBH MpaLli»), a Ti, 10 CTOCYIOThCS
JUCIUILTIHAPHOI BiAmoBiganbHOCTi, — y 1. 1 «BinmoBiganpHicTh
MPaLiBHUKIBY» (KHHIa BOCbMa «BiAMOBiNaNbHICTh CTOPIH TPYAOBUX BiJIHO-
cuny). | 11e mpu Tomy, 110 ¥ 320XOUEHHSI, 1 MPUMYC € METOJaMH 3a0e3IeyeH-
HS TPyAOBOI TucuUILIiHy. Jloriunime 6 i HopMu 00’ €THATH y CTeLialbHIlA
IJ1aBi i1 Ha3BOwO « TpyaoBa MUCIUTUTIHAY.

Crnimparourch Ha HaBEJEHE BUILE, BBAKAEMO JJOPEYHUM 10 TpyrLoBOro
KoJieKCy YKpaiHM BKIIIOYHMTHU 2 OKpeMi riaBu — «BHyTpimHi# TpynoBuit
posnopsiaok» i «Tpynosa qucuumiina». [lepia Mae MiCTUTH Taki CTaTTi:
«IToHATTA BHYTPIIIHBOTO TPYAOBOTO PO3NOPAIKY», «HopmaruBHi akTH,
LI0 BU3HAYAIOTh BHYTPILIHIN TpyA0BUi po3nopsinok», «[loHaTTs Ta 3MicT
MpaBUJI BHYTPILIHBOTO TPYAOBOTO PO3MOPAIKY», «Buan Ta mopsiok mpu-
WHSTTS IPaBHJI BHYTPILIHHOTO TPYIOBOTO PO3MOPSAKY », «ucuumuinap-
Hi CTaTyTH».

[Ipuknanamu crienianbHUX 3aKOHIB, IO BU3HAYAIOTH BHYTPILIHIHA TPy-
JOBHU PO3MOPSIIOK, € 3aKkoHKU YKpainu «lIpo mepkaBHy ciyx0y», «Ilpo
JUIIIOMaTHYHY ¢y )kO0y», «IIpo ciry:x0y B opraHax MiclieBOro caMOBpsIIy-
BaHHs» Ta iH. Y 3axoHi Ykpainu «IIpo aumnomatuuny ciyxOy» [5] mic-
TATHCA TaKi MPaBOBI HOPMH, IPUCBSIYEHI BHYTPILIHBOMY TPYAOBOMY PO3-
MOPSAAKY: a) BUMOTH i TIOPSA0OK NPUHAHATTS Ha JUINIOMaTHYHY CITYKOY;
0) npu3Ha4YeHHs Ha AUTUIOMATHYHI TOCAN T 3BITbHEHHS 3 HUX; B) MIOPSIIOK
MIPOXOKEHHS AUIIOMAaTHYHOT CITY>KOM 1 poTallisi TUIIIOMaTHYHUX MPaLliB-
HUKIB; I') CTa)KyBaHHS MPALiBHUKIB AaHOI CIIyOH; /1) BiICTOPOHEHHS BiJl
BUKOHAHHS MOBHOBAXXEHb 3a MOCA0I0; €) OCHOBHI MpaBa MpaliBHUKIB
JUIIIOMAaTHYHOI CITYK0H; €) OCHOBHI 1X 000B’SI3KH; %K) 3a0XOUEHHSI 33 CyM-
JITHHY TPaIlo; 3) UCIUTUTIHAPHA BiAMOBIATBHICTD MPAI[iBHUKIB JUILIOMA-
TUYHOI CITY>KOHM Ta iH.

YiTke 1OTpUMaHHS BHYTPILIHEOTO TPYIOBOTO PO3MOPAIKY Ma€e Barome
3HauUeHHS 0cOONMBO B TUX cepax TPyA0BOI AisTBHOCTI, A€ AilOTh CTaTyTH
1 TTOJIOXKEHHS PO TUCHUILTIHY. HeCIUIUTIHOBaHICTh, HEXITIOUCTBO, 0e3-
BiANOBIJabHICTD MPALiBHUKIB Y IIUX Taly3sIX MOXKYTh CTaT MPHYHUHOIO
HaJ3BUYANHUX MOJIIH, [0 MOXKYTh MOTATTH HEOC3TEUH] HACIIIKH.
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B Vkpaini aifoTh Taki cTaTyTH npo AUCUUIUTIHY: AucuuniainapHuii
CTaTyT MIPOKyparypu YKpaiHu, 3aTBep/HKeHUI TocTaHOBOIO BepxoBHoi Paiu
VYkpainu Big 6 nucromana 1991 p.; JucuuruiiHapHUE CTaTyT MUTHOT CITY K-
6u Ykpainu, 3aTBep/ukeHuid 3akoHoM Ykpainu Bix 6 BepecHs 2005 p.; Huc-
LUTUTIHAPHUH CTaTyT CITYy>KOM IUBIJIHHOTO 3aXUCTY, 3aTBEPHKEHUH 3aKOHOM
VYkpainu Bix 5 Oepesns 2009 p.; Jucuumninapuuii cratyt epxaBHOi
CITy’)K0H crieniajbHOTO 3B’s3Ky Ta 3aXuCTy iH(popMmallii Ykpainu, 3aTBep-
JoKeHHH 3akoHOM YKpainu Bix 4 BepecHs 2008 p.; CTaTyT mpo JUCITUILTIHY
MPAaIliBHUKIB CIIEIiaTbHUX (BOEHI30BAaHUX ) aBaPIHHO-PATYBAIBHUX CITYkKO,
3aTBepKeHni noctanoBoto Kadinery MinictpiB Ykpainu Bix 12 :KOBTHS
2000 p. ta in. Takox gie [TomokeHHS PO TUCITUTLTIHY TIPAIIBHUKIB 3aTi3-
HUYHOTO TPaHCIOPTY, 3aTBepakeHe nocranosoto Kabinery MinicTpiB
VYkpainu Big 26 ciuns 1993 p., i [TonoxeHHs Mpo AUCHUILITIHY MPaIliBHUKIB
TIpHUYIHUX MiAMPUEMCTB, 3aTBEpPKeHE MocTaHoBor0 Kabinety MiHicTpiB
VYkpainu Bix 13 6epesns 2002 p.

Hespozymino, unM came KepyBaJIUCs KOMIIETEHTHI OpraHu Jep:KaBHOT
BJIaJH, KOJIU IUTaHHA 3a0e311eueHHs i JoAepKaHHS TPYLOBOI IUCLUIUIIHU
B OZIHUX BUIAJKaX BPETyIbOBYBAINCS CTAaTyTaMU, a B 1HILINX — TOJIOKEH-
HsiMU. JIOriuHOTO 1 0OIPYHTOBAHOTO TIOSICHEHHSI TAKOTO POJTY JIisIM HE 3Ha-
xonumo. [Ipumipom, BaXKITUBICTh Tally3i TOCIIONAPCTBA, B SKil BIOPSIIKO-
BY€TbCS TPYOBA TUCIMILTIHA, HE € TAKUM OKA3HUKOM. AJDKE LIKOJA, SIKOT
MOKe OyTH 3aBIaHO, IPUMIPOM, Y TIpHHYUX MiAMPUEMCTBAX UM HA 3alli3-
HUYHOMY TPaHCIOPTI, y IepeBakHil OLIBIIOCTI BUIIA/IKIB € OUITBIION0, aHIK
y cdepi crenianbHOTO 3B’ 53Ky i 3aXUCTy iH(popMalii YKpaiHu.

Mu noTpuMy€eMOCs TTO3HIIIT PO HarabHy MOTpedy yHipikamii miaxomy
710 MTO3HAYEHHsI HOPMAaTUBHO-TIPABOBUX aKTiB, IPUIHATUX OpraHaMH Jep-
JKaBHOT BJIagu ISl 3a0€3MeUCHHs I BUKOHAHHS TPYAOBOT AMCLHUILIIHH,
1 BUKOPUCTaHHS €IMHOTO TAKOI'O aKTa, IKUM € CTaTyT. JlomaTkoBuM apry-
MEHTOM Ha KOPUCTb TAKOT'O MiJXONY € T€, 110 MTOJIOKEHHS 3a3BHYai 03HaYae
HOPMATHUBHO-TIPABOBUIA aKT, 1[0 BCTAHOBIIKOE CTPYKTYPY W (YHKIIIT OyIb-
SIKOTO OpPTaHy a00 K BU3HAYAE MOPSIOK OYIb-SKO1 MIsITEHOCTI.

OO00B’s13KOBOIO YaCTHHOIO BCIX CTATYTIB 1 MOJIOKEHD MPO TUCLUILTIHY
€ PO3/IiJ1, IPUCBAYCHUI BUAM 1 IOPSJIKY BXKUTTS JUCIUILTIHAPHUX CTATHEHb.
Cucremuwnii anani3 nas miactaBu Koncrutytiitnomy Cymy Ykpainn y cripaBi
PO BiATIOBINANBHICTh FOPUANYHUX OCIO [6] MIATH BHCHOBKY, 1o I1. 22 4. 1
cT. 92 Koncrutynii Ykpainu BU3HAUCHO: BUKIIOYHO 3aKOHAMHU YKpalHU
BU3HAYAIOTHCS 3aCalyl BiAIMOBIMATBEHOCTI IUBIILHO-TIPABOBOI (3araibHi il
MiICTaBU, YMOBH, ()OPMH TOLIO), KPUMIHAIBHOI, 8 IMIHICTPaTHBHOI Ta UC-
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LUTUTIHAPHOT, TOOTO JiSIHHS, SIKi € 37I0YNHAMU, aIMIHICTPaTHBHUME a00 JTUC-
LUUIUTIHAPHUMH PaBOTIOPYIIEHHAMH (OCHOBHI O3HAKH IIPaBOTIOPYIIECHb, L0
YTBOPIOIOTB iX CKJIa), 1 BIANOBIJaNbHICTh 38 HUX. Y Takuii criocid OcHOBHHI
3akoH YkpaiHu 3a00pOHUB YIOPSIIKOBYBAaTH 3a3HAYEHi MUTAHHS IMi3aKOH-
HUMH HOPMAaTHBHO-IIPaBOBHMH aKTaMH 1 YCTaHOBHMB, 110 Juile BepxoBHa
Pana Ykpainu y BiINOBIZHOMY 3aKOHI BIPaBi BU3HAYATH, SIKE MPABOIOPY-
LICHHS] BU3HAETHCS AUCIMIUTIHAPHUM MIPOCTYIIKOM, 8 TaKOK MIipy BiAIOBI-
JAJILHOCTI 3@ HBOTO. VY 1M1l CUTYallii HEKOHCTUTYIIIHOI BBaYKAETHCS MPAK-
THKa 3aTBEPKCHHS CTAaTyTiB 1 MOJOKEHb MPO TUCHUILTIHY TOCTAaHOBAMHU
Bepxonoi Pagu Yipainu 1 Kabinety MinicTpiB Ykpainu.

BinburicTe cTaTyTiB 1 MOJ0XKEHb PO AUCLUIUIIHY 0OMEXKEHI KOJIOM
cy0’exTiB. BOHM NMOMMPIOIOTECS HE Ha BCiX, a JIHMILIE Ha OKpeMi Kareropii
TpyaiBHUKIB. Tak, JlucuumninapHuii CTaTyT NpOKypaTypy BU3HAYAE TPYIO-
BY JUCLUIUIIHY JIMIIE MPALiBHUKIB MPOKYPOPCHKO-CITITYMX 1 HABUAIBHUX,
HAyKOBHX Ta 1HIIMX yCTAHOB MpOKyparypu. [lojdokeHHs Mpo AMCHUIITIHY
MPaliBHUKIB 3aJII3HHYHOTO TPAHCTIOPTY HE TIOMIMPIOIOTHCS HA MPALliBHUKIB
KHUTIOBO-KOMYHAIBHOTO IOCIOJApCTBA i TOOYTOBOTO 00CIyroBYBaHHS,
OyniBeNbHUX OpraHizaliil, ciry:k0 mocrayaHHs, JOPOXKHIX pECTOpaHiB, Ha-
BYAJIbHUX 3aKJaJliB, HAYKOBO-IOCHIITHUX 1 MPOEKTHO-KOHCTPYKTOPCHKHX
oprasi3aiii, 0i0Ji0TeK, METOIMYHUX KaO1HETIB, OYJIMHKIB KYJIBTYPH, KITYOiB,
CHOPTHBHHUX, TUTAYMX 1 MEIUYHHUX 3aKJIA/iB, ITAHCIOHATIB 1 OYIMHKIB BiJI-
MOYMHKY i€l ramysi. [lixnpuemcTBa, ycTaHOBH i opraHizanii He MalOTh
mpaBa BHOCUTH A0 IIMX JTOKYMEHTIB 3MiHU 4M JomnoBHeHH:. [loginsemo
Touky 30py H. Bpartuniy, sika BBakae, 110 AesKi 0COOIUBOCTI, SIKi CTOCY-
IOTBCSI TPYIOBOTO PO3MOPSAKY MPAL[iBHUKIB, IO MiANagat0Th i Ii0 Mo-
JIOKEHb 1 CTaTyTiB PO JUCLUILTIHY, MOKYTh OyTH Nepei0aueHi B mpaBuiiax
BHYTPIIIHBOTO TPYAOBOTO PO3MOPSAKY Hianpuemctsa [7, c. 10].

VYpaxoByloun BHIEBKa3aHEe W Malo4yy Ha METi MONIMLIUTH PiBEHb 3a-
XHCTY MpaB HaHMaHUX MPaliBHUKIB, BOAYa€ThCs 3a HEOOXiqHE B MalOyT-
HbOMY TpynOBOMY KOZAEKCi 3aKOHOAABYO 3aKPIMUTH BHUYEPITHUH MEpeiK
BHIIAJIKiB, 32 SIKUX TPYJOBa IUCLMILIIHA BIOPSIKOBYETHCS BUKIIOUHO
CTaTyTaMH PO AMCUUILIIHY. 30KpeMa, BiANOBIHA CTATTs TOBUHHA 3adiK-
CyBaTy, 110: a) AUCUUILTIHAPHUMH CTaTyTaMH PETYIIOEThCS TPYAOBa ANC-
LUIUTiHA TUTBKY MPALiBHUKIB 3a1I3HHYHOTO TPAHCTIOPTY, TIPHUYUX MiANPH-
€MCTB, IPOKYpaTypH YKpaiHu, MUTHOI cayx)Ou YKpaiHu, crieniaJbHUX
(BO€HI30BaHMX) aBapiHO-PATYBaJbHUX CIYXkO, cy)OW LMBIIBHOTO 3a-
XHCTY, Jlep:kaBHOI CITy:KOM CHeniajJbHOTO 3B’ 3Ky Ta 3aXHCTY iHpopMamii
136



LlJodo okpemux npo6sieMHUX NUMAHb YeHMpPAiz08aHozo0... 0. fIpoweHko

VYkpaiau; 6) IUCUMIUTIHAPHI CTaTyTH BU3HAYaIOTh OOOB’SI3KM KEPIBHHUKIB
MIJIPUEMCTB, YCTAHOB Ta OPTaHi3alliil 1o10 3a0e3MeUeHHs TPYI0BOT JHC-
[UTUTIHT, BUTU 340X0U€Hb 1 TOPSIOK iX 3aCTOCYBaHHS, BUIU TUCITUTLTIHAP-
HUX CTATHEHB 1 TTOPSAIOK iX 3aCTOCYBAHHS, TIOPSIOK OCKAPKEHHS PIICHB
PO 3aCTOCYBaHHS AUCHUTUTIHAPHUX CTATHEHB, OONIK 320X0YEHb 1 TUCITH-
IUTIHAPHUX CTSATHEHb; B) IUCIMILUTIHAPHI CTaTyTH 3aTBEPIXKYIOTHCS BUKIJIFOY-
HO 3aKOHAMM YKpaiHH.
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SApomenko O. O0 oTAeABHBIX NPOOJIEMHBIX BONPOCAX HEHTPAIU30BAHHO-
ro MPAaBOBOI0 PeryJMpoBaHNis BHYTPEHHEr0 TPYI0BOI0 PACTIOPSAAKA

B crarpe nokazana HEOOXOIUMOCTE BKITIOUEHUS B TpymoBoi KOJEKC YKpanHbI
m1aB — «BHyTpeHHui TpynoBoi pacnopsiiok» u « Tpynosas aucturuinaay. Chop-
MYJIHPOBaHbI IPEJIOKEHHSI OTHOCUTENBHO UX cofepakanus. C LeIblo Yy IleH s
YPOBHS 3allUTHI IPAaB HAEMHBIX PAOOTHUKOB JOKa3aHa HEOOXOAMMOCTh B HOBOM
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TpynoBoM KofeKce 3aKperuTh HCUEPIIBIBAIOLINN IIEpeUeHb CIIyuaeB, KOraa TPyao-
Basl AUCUUILINHA YIIOPSAA0UYNBACTCS UCKIIOYUTENBHO YCTABAMU O JUCLUIIIMHE.

Kniouegvie cnoea: BHyTpeHHUH TPYJOBON pactopsi/IoK, TPyAOBast AUCIUILIN-
Ha, AUCIMIUIMHAPHBIA YCTaB, IPaBHUiIa BHYTPEHHETO TPYIOBOTO PACIIOPsIIKa.

Yaroshenko O. About the separate problem questions of the centralized
legal adjusting of internal labour order

The necessity of plugging in the Labour code of Ukraine of chapters — «In-
ternal labour order» and «Labour discipline is well-proven in the article». Sugges-
tions are formulated in relation to their maintenance. With the purpose of improve-
ment of level of defence of rights for the hired workers, a necessity is well-proven
for the new Labour code to fasten the exhaustive list of cases, when labour discipline
is put in order exceptionally regulations about discipline.

Keywords: internal labour order, labour discipline, disciplinary regulation, rules
of internal labour order.
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VIIK 349.3 O. Mockanenko, KaHAUAT IOPUANIHUX
HayK, TOKTOpaHTKa Kadeapu LMBiNIbHO-
NPaBOBUX JMUCHUIIIH, TOCHOLAPCHhKOTO
Ta TPyJOBOTO IpaBa XapKiBChbKOIO Hallio-
HaJIbHOTO I€JaroTiYHOTO YHiBepCcUTEeTy
imeni I. C. CkoBopoan

@yHK1ii 3araTbHO00 0B’ I3KOBOTO
eP>KaBHOT'O COL[iaTbBHOTO CTPAXyBaHHI

OOrpyHTOBaHO, 1110 3a CIIOCOOOM BILIMBY (DYHKIIIT 3arajlbHOOO0B I3KOBOTO Jep-
YKaBHOTO COIiaJIbHOTO CTPaxyBaHHs MOAUISIOTHCS Ha 3arajibHi Ta crenianbHi. Jlo
3arajbHUX (QYHKIIHM HaJleXarh: 3aXMCHA; EKOHOMIYHA; collialibHO-peadiniTaniiina;
nemorpadiuna. CrenianbHUMU QYHKIISIMHU € QyHKIIS IIepepo3noaiTy IPOIIOBUX
BUILIAT 1 COLIAJIBHUX MOCIYT MK 3aCTPaxOBaHUMM 0c00aMu; (DYHKIIisl aKyMyJIsiiii
CTPaxOBUX BHECKIB; (yHKIsI IPO(IIAKTUKA HACTAHHS CTPAXOBUX BHIIA/KIB.

Knrwouoei cnosa: conianbHe 3a0e3Me4eHHsI, 3araibHO000B I3KOBE JIep)KaBHE
couiajbHe cTpaxyBaHHs, 3arajibHi QyHKUIT, crieniaibHi QyHKLIT, 3acTpaxoBaHi
0co0u.

CyTHICTh Oyab-SIKOTO NMPABOBOTO SIBUILA 3HAXOIUTH CBil BUSB 1 peai-
3ariro yepes ioro ¢yHkiii. L{e MeTonomoriuHe moioKeHHs TIOBHOIO MipOI0
CTOCYETBCSI 1 3arajJbHOOOO0B I3KOBOTO JICPKABHOTO COLIAJILHOTO CTPaxy-
BaHHS.

JoTpumyeMocs TyMKH, 110 3a CIIOCO0OM BIIMBY (DYHKIIIT 11i€i opraHi-
3aIiifHO-TIPaBOBOi (POPMH COIiaTBLHOTO 3a0€3MeUeHHSI MOTIITIOTHCS Ha
3arajbHl Ta CIelialbHIl.

3aranpHi (QyHKIIT MpUTaMaHHI MIPaBy COIiaJLHOTO 3a0€3MeUCHHS 3a-
rajioM i 3araJikHO00O0B’ I3KOBOMY JIEPYKABHOMY COLIaJIbHOMY CTPaxyBaHHIO
30kpemMa. Jlo HIX HaJekKaTh 3aXHMCHA; EKOHOMIUHA; COIiaIbHO-peadiiTa-
uiiina; gemorpadiuna QyHKIiI.

3aKOHOMABCTBO YKpAiHM SIK COIIaNbHOT Jep’KaBH CTAaBUTH 3a HallBaXk-
JUBIIY METY 3aXHCT TpaB 1 iHTepeciB rpoMazastH. Mae pauito . O. €pmo-
JICHKO, SIKMU PO3IISIJIAE COMialbHY JIpPKaBy SIK 3aCHOBaHY Ha NPUHIIMIIAX
COIliabHOI CIIPaBEAJINBOCTI, PIBHOCTI i CBOOOIM HAJIKIIACOBY, ITPABOBY
JICpKaBy 3 PO3BUHYTUM IPOMAJITHCHKUM CYCILIBCTBOM, B SIKOMY BCEOIYHO
rapaHTOBaHi TiTHUH JFOMWHU MPOKUTKOBUI MiHIMYM, COIliaJibHE 3a0e31e-
YeHHsI, 3arajbHe 3pOCTaHHs 100poOyTy Ta iHIII COIialbHO-eKOHOMIYH1
IpaBa IpOMa/IsiH, iICHY€ HaJlaro[UKEHUH, HECKIIaJHUH 1 JOCTYITHUN MEXaHi3M
ix mpakTu4HOI peanizanii i 3axucrty [1, c. 6].
© Mockanenko O., 2013 139
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VY xoxi pedopm aepkaBa BUMYIIEHA, 3 OXHOTO OOKY, HTH IIUIIXOM 3a-
Oe3medeHHs BiAMOBITHOCTI CyCIUTBHUX BiIHOCHH YMOBaM PUHKY, a 3 JIPyTo-
r0 — aKTUBHO 3aXMIIATH CBOIX I'POMAaJISH BiJl MOXJIMBUX COLIaJIbHUX PU-
3uKiB. Lle mozBiiiHe 3aBIaHHs AeprKaBa MOKIMKaHa BUPIIIyBaTH, TOJIOBHUM
YUHOM, Yepe3 MOJICpPHI3aIlifo MpaBa CoImiaibHOTO 3abe3neducHHs. bymyan
CaMOCTIHHOIO rairy3310 [IpaBa, BOHO CTa€ €()eKTUBHUM 3aCO00M OHOBJICHHS
BCi€l conianbHOi cepH B KpaiHi i MOTYTHIM 0ap’€poM Ha [UISXY PO3BUTKY
HETaTHBHUX HACIIJKIB 715l FPOMAaJIsiH, BUKJIMKAHUX YMOBaMU IIEPEX01y 10
PHHKOBOT eKOHOMiKH. Came 3aXUCT TPOMAJISIH Y CKIIaIHUX KUTTEBUX CUTY-
aIlisix € OCHOBHUM IMPU3HAUCHHSM YyCiX (opM corianbHOro 3a0e3neyeHHsl.
3akoHOMIipHO, 1o CcT. 46 KoHcTuTymii YKpaiHu MiCTUTD HOPMY, 3a KOO BC1
IPOMAJISIHA MalOTh MIPABO HA COLIANBHUIA 3aXUCT, 10 BKIIIOYAE MIPABO Ha
3a0e3MedeHHs 1X y pasi HOBHO{, 4aCTKOBOI a00 TUMYAcOBOi BTpaTH mparie-
3IIaTHOCTI, BTpaTH TOAyBallbHUKA, OE3pO0ITTS 3 HE3aISHKHUX Bill HUX 00-
CTaBHH, & TAKOX Y CTAPOCTI Ta B IHIINX BUMAAKAX, IEPEAOaICHUX 3aKOHOM.
Le mpaBo rapaHTY€ETHCS HE TUTBKU CTBOPEHHIM MEPEKi JIep)KaBHUX, KOMY-
HaJbHUX, IPUBATHUX 3aKjIaliB Ul JOTISALY 3a HEIpaue3gaTHUMU, a i
3araJbHO000B’ SI3KOBUM JEP’KaBHUM COLIIATbHIM CTPaxXyBaHHSM 3a PaxXyHOK
CTPaxOBUX BHECKIB TPOMa/IsH, MIMIPUEMCTB, YCTAHOB 1 OpraHi3aliii, a Ta-
KO OFO/DKETHHX Ta IHIIHX JDKEPEN COIalbHOTO 3a0e3eueHHs .

Bynp-sike cycnibCTBO € BHCOKOPO3BUHYTOIO CHCTEMOIO JIUILIE 32 YMOBH
e(heKTHBHOCTI I TOCKOHAJIOCTI HOTO MaTepiaabHOI OCHOBH — €KOHOMIYHOT
cucremu. Came il BiABOOUTHCS POk OAa3UCY, Bil PO3BUTKY SIKOTO 3aJICKUTD
HE JIMIIE PeajbHICTh IeMOKpaTii Ta popMyBaHHS IPOMaJITHCHKOTO CYCIIiIb-
CTBa 1 IPaBOBOI JAeprKaBH, a i peabHICTh IIPaB, CBOOO Ta IHTEPECiB KOXK-
HOTO YYacHUKa CYCIHIBHUX BiTHOCHH. OTHAK, X04a €eKOHOMIYHI BiJIHOCHHU
€ 0a3MCHUMH, HE MOYKHA BU3HATH 1X OJIHOCTOPOHHBOT'O BIUIMBY Ha MPOIIEC
dbysakionyBanas nepskaBu. «Came BoHa, — Ha ayMky O. I. Bapuu, — 3a-
Oe3neuye yrmopsIKOBaHICTh €EKOHOMIYHUX BiTHOCHH, OXOPOHY Ta BiJHOB-
JICHHSI €GKOHOMIYHUX 1HTEPECiB, TapaHTye peajizalio cyd’eKTUBHHUX MpaB
y chepi eKOHOMIKH Ta PO3BUTOK THX HAMPSMIB EKOHOMIYHOI CHCTEMH, III0
BiJIOBIAAIOTh iHTEPECAM CYCIIBCTBA. ...BIUIMB Jep)KaBU HA €KOHOMIYHY
cHCTeMy HE € HEKOHTPOJIbOBaHUM. BiH Mae 4iTKO BU3HaUEHI MEXi, IO 3y-
MOBJIIOIOTBCS CTYNEHEM ICTOPUYHOTO PO3BUTKY CYCIINIBCTBA Ta CTAHOM
(GyHKIIOHYBaHHS JIepKaBU. Perynioiounii BIUTMB JIepKaBU HA €KOHOMIYHY
cdepy cycninbcTBa Mae CKIaJIHUN Ta OrocepeKkoBaHni xapakrep. Bin
BizmoOparkae sIK piBeHb Mi3HAHHS JIeP’KaBOI0 EKOHOMIYHIX 3aKOHOMIPHOCTEH,
TaK 1 CyTHICTb MOJIITUYHOI CTPYKTYPH ACPKABH, € HAHOLIBII ICKPaBUM
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1HAMKATOPOM CTYIIEHS 1 CIOCOOIB BTpyYaHHS JepyKaBH y CYCIiJIbHI Bif-
HOCHUHHU. .. ToMy ITpaBOMIpHUM € BUCHOBOK IIPO B3a€MOIIOB’ I3aHICTh TAKUX
KaTeropil, K cepu KUTTEASUTHOCTI CYyCIUIbCTBA, (DYHKIIIT IepiKaBh Ta
mpaBa JIOIUHU» [2, ¢. 42, 43].

Sk CBITUNTH KOHCTUTYIIHHUIN MOCBiA OIIBIIIOCTI IepKaB, TOJIOBHIM
KpUTEpieM Il BU3HAYECHHS COIIalIbHO-eKOHOMIYHOT MOZIEN PO3BHUTKY CyC-
MiJBCTBA Ta POJIi JepKaBU B IIbOMY IIPOILIECi, € OCHOBHI MpaBa i cBOOOIN
JIFONMHY Ta TPOMaSTHIHA. J{71sT po3yMiHHS ITi€] MOJIEITI BaKITUBUM, 30KpeMa,
€ BU3HAYCHHS KOHIICTIIIN JIeP>)KaBHOTO BTPYUYaHHS B COIIAIbHY IOJITHKY.
B. TemueHKo 3a CTyIIEHEM COIIaJIbHOTO 3aXUCTY BUPI3HSE JIBI HAHOUIBIII ITPO-
THJISKHI MOJICNTI peai3arlii COIiaabHOI IMOJIITHKA: TIATePHATTICTCHKA COTTiaic-
THUYHA MOJIEJTb, 1110 XapaKTePU3YETHCS BCEOIYHOIO BiJIIIOBITATIBHICTIO JICPKaBH
3a COLiaJIbHO-EKOHOMIUHE CTAHOBHILIE CBOIX IPOMaJISiH; PUHKOBA MOJICIIb CO-
IiaTbHOI TTOJIITHKH, Y SIKiH Ji€ TIPIOPUTET PUHKOBUX METOIIB PETYIIOBAHHS
COLIabHOI cepr Ha MPOTHUBAry METOAAM MPSIMOTO JICPKaBHOTO BTPYYaHHSI.
BinnoBigHo /10 171ei 0CTaHHBOI JIepKaBa JIUIIE CTBOPKOE YMOBH TSI BUSIB-
JIEHHS TPOMaJsTHAMH €KOHOMIYHOI aKTUBHOCTI Ta OTPUMaHHS TPUOYTKY.
B exoHOMiYHO pO3BUHYTHX KpaiHax HaiiuacTimie KoMOiHYIOTbCs 00HIBa
MXO/TH, 10 3a0e3reuye 3armo0iraHHs BajjaM PUHKOBOT CKOHOMIKH, PE3YJib-
TaTUBHICTH COIIATBHOI MOMITHKH 1 T1IHUH PIBEHB )KUTTS HaceIeHHs [3, . 49].

ExoHomivyHa (yHKIis 3aralbHOOOOB’I3KOBOTO JIEP>KABHOTO COLIIaIbHOTO
CTpaxyBaHHS CIPSIMOBaHA Ha JOCSTHEHHSI SIK 1HIUBITyaIbHHAX MLTeH — 3aMi-
IIEHHSI 3apO0ITKY (IOXOMY), BTPa4eHOro 0CO00I0 y 3B SI3KY i3 THM Y1 1HIIHM
CTPaxOBHM BHIIAJIKOM, TaK 1 KOJICKTHBHHX IIJIEH — CHPHUSIHHS PO3BUTKY CyC-
TTEHOTO BUPOOHUIITBA B IITOMY i OKPEMIIX TalTy3eli TOCTIONapCTBa 30KpeMa.

He BumaaxoBo, po3mipu CTpaxoBUX BUILIAT, 33 3aTaIbHAM ITPABHUIIOM,
BCTAHOBJIIOIOTHCS Y BiJICOTKaX CIIBBIJIHOCHO i3 CEPEIHBOI0 3apO0IiTHOIO
IJIaTOIO (TOXOIOM) 3acTpaxoBaHoi ocoOu. Tak, po3mip AOMTOMOTH 10 Oe3-
pOOITTIO BU3HAYAETHCS Y BIZCOTKAX /IO CepelHBOI 3apo0iTHOI TuiaTw (J10-
XOJy ), BU3HAYCHOT BiIOBiIHO /10 [TopsijKy oOUMCIIEHHS CepeHbOI 3apo-
OiTHOT TIaTH (TOXO0MY) AN PO3PaXyHKY BUILIAT 32 3aTIBHOOO0B’ I3KOBHM
Jep>KaBHUM COLIaJIbHUM CTpaxyBaHH:M, 3aTBepaxkenoro Kadinerom MiHi-
ctpiB Ykpainu Big 26 BepecHst 2001 p. Ne 1266 [4], 3anexHo Bij CTpaxoBo-
ro cTaxy: 1o 2 pokiB — 50 %; Bix 2 10 6 poxiB — 55 %; Bix 6 mo 10 po-
kiB — 60 %; nonan 10 pokiB — 70 %.

KoJeKTHBHOIO METOI0 3arallbHOO00B’ I3KOBOTO JIEP’KABHOTO COIIialb-
HOTO CTpaxyBaHHS € CIIPUSHHS PO3BUTKY CYCITIIBHOTO BUPOOHHUIITBA B IIi-
JIOMY 1 OKpEeMHX Tairy3ei TocrofapcTsa 30kpemMa. JJisi HAOUHOCTI TOKaXeMOo
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ue Ha npukiani komwrtis [lenciitnoro Gonny Ykpainu, ki BAKOPHUCTOBYIOTb-
Csl Ha: a) BUIUIATY NIEHCIN; 0) HaJ[aHHS COLIIAbHUX MTOCIYT; B) (hiHAHCYBaH-
HS aIMIHICTPaTUBHUX BUTPAT; T') OIUIATY IMOCIYT 3 BUIUIATH Ta JIOCTaBKU
neHcii; 1) popmyBaHHs pe3epBy KowTiB [leHciitnoro ¢ponmy.

5. M. @orens me y 1978 p. BUCTynHB 3a Te, 00 SIK Ha3BY MPABOBOTO
METOAY PETYIIOBAaHHS BiTHOCHH i3 COIIaIbHOTO 32a0€3IeYeHHsT BUKOPHCTO-
ByBaTH TEPMiH «colialbHa peadiniTanis». Came 3a JOMOMOTOIO LBOTO
METOY BCTAHOBIIOETHCS 1 HAAETHCS BECh KOMIUIEKC IPaB Ha COIIabHY
JIOTIOMOTY, TTOJTAETHCS CIIPUSHHS Y IbOMY, JOCSTAETHCS €THICTD Y PETYITO-
BaHHI BIJIHOCUH NPHU BUKOHAHHI BiJIMOBIJIHUX MIPABOBUX 00OB’S3KIB 3 Ha-
JMaHHS PI3HOMAHITHUX MaTepiaJibHUX OJar i MoCIayT Hempare3gaTHUM
rpomazasHam [5, c. 210].

3aKOHOJIABCTBO Y COLIAJIbHIHN cepl peaOuIiTalliio 3a3BHYaii acoLioe 13
ocobamm, sIKi MarOTh po3namu GYHKIIH opradisMy. Tak, OCHOBHI 3acaan
CTBOPEHHSI TIPABOBUX, COI[IaJIbHO-€KOHOMIYHUX, OPTaHi3allifHIX yMOB IS
yCyHEHHs 200 KOMITCHCAIIi1 HACIIIKIB, CIPUYMHEHUX CTIHKAM TIOPYIISHHSIM
310pOB’ s, (PYHKIIIOHYBaHHS CHCTEMH IIATPUMAHHS 1HBamifaMu (pismaHOTO,
MICUX1YHOTO, COLIAILHOTO OJIaromnoayyysi, COpUAHHS M y TOCSATHEHHI COLi-
aJIbHOT Ta MaTepiajibHOT He3aJIeKHOCTI Bi3Ha4ae 3akoH Ykpainu «IIpo pea-
OimiTamnito iHBamiAiB B YKpaini» [6]. 3rimHo 3 UM 3aKOHOM coIliajbHa pea-
OuTiTallis — e cucTeMa 3aXoliB, CIPSIMOBAaHHUX Ha CTBOPESHHS 1 3a0e3eUeH-
HSl YMOB JIJTsl TOBEPHEHHSI 0COOM /10 aKTUBHOI YYacTi Yy KUTTI, BITHOBJICHHS
ii COIiaJTbHOTO CTATyCy Ta 3AaTHOCTI I0 CAMOCTIHHOI CyCIiIbHOT 1 pOIUHHO-
OOy TOBOI TiSTIBHOCTI IIIISIXOM COIiaJIbHO-CEPEIOBHUIIHOI OpIiEHTAIIIT Ta CO-
iaThbHO-TIOOYTOBOT aanTaiiii, CoIiaTbHOTO 0OCITyTOBYBAHHS, 3aJ0BOJICHHS
moTpedu y 3a0e3MeYeHH] TEXHIYHUMH Ta IHIIMMU 3aco0amu peadiiTartii.

CoriasibHO-peadiniTaliiiHa (yHKIIis 3aralibHO000B’ I3KOBOTO JISPIKaB-
HOTO COITiaTbHOTO CTPaxyBaHHS BUPAKAETHCSA Y CTBOPEHHI YMOB 1 peai3a-
11ii KOMITJIEKCY 3aXO0JliB, CIPSIMOBAHUX Ha BiTHOBIICHHSI CTATyCy 3aCTpPaxo-
BaHUX OCI0 3 METOIO CHPHUSHHS iX iHTerpamii B cycmiabcTBo. Dopmamu
peadimiTamiifHIX 3aX0iB €: HaaHHs peadiTiTalliifHIX TMOCIyT; 3a0e3e-
YeHHS TEXHIYHUMHU Ta IHITUMH 3aco0aMu peadimiTarlii, BupoOaMu MeTud-
HOTO MPHU3HAYCHHS; MaTepiaJibHEe 3a0C3ICUCHHS.

3a omiakamu CBiTOBOTO OaHKy, YKpaiHy OXOIHIa TIOBHOMACIITa0Ha IT0-
IBiifHa Kpu3a — AeMorpadidHa Ta MoTipIIeHHs 310poB’s HaceneHHs. Lle
HEBIIBOPOTHO PYHHYE OCHOBY JE€PIKaBHOCTI — JIFOACHKI pecypcH. 3a JaHUMU
JeprxaBHOTO KOMiTeTy cTaTHCTUKH, Y 2009 p. KifbKICTh IMOCTIHHOTO Hace-
neHHs Ykpainu 3MeHmmiach Ha 180 tucsd ocib, 3a 10 micsnis 2010 p. — ke
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Maibke Ha 167 tucsa oci0. Tinbku B Micti Kuesi, BonuHchkii, 3akapniatchbkii
Ta PIBHEHCHKII 001aCTsIX HAPOMKYBAHICTh TIEpeBHIIIIIA cMepTHICTh. Kara-
cTpoiyHrME TeMITaMu YKpaiHa BTpadae 4OJIOBiKiB Mpare31aTHoro Biky [7].
Huni y neHciiiniii cucremi Yipainu Ha 10 TIaTHUKIB CTPaXxoBHUX BHECKIB
npunazgae 9 nencionepis. Kpim toro, micis 2010 p. (konmu y npane3gaTHANR
BiK BXOJIUTh MTOKOJIIHHS TPOMAJISH, SIKI HAPOJFUTUCS Y TIePioJl HU3bKO1 HapO-
oKyBaHOCTI 90-X pokiB XX CT.) BiIOyBa€ThCsl HE TIIBKH KUTBKICHE CKOPO-
YSHHSI TIPaTe3aTHOTO HACEIICHHS, a i SIKICHE TIOTiPIICHHS — CTapiHHS HOTO
€KOHOMIYHO aKTHBHOI YacTHHU. BogHOUac, 3a pesyiabraTaMu 00CTEeKEHb
Jlep>xaBHOT CITy»K0OM CTaTUCTHKK YKpATHU 3 TMTaHh CKOHOMIYHOT aKTUBHOCTI
HaCeJIeHHs, YICEIbHICTh 3aiHITOTO HACeNIeHHS PaIle3IaTHOTO BiKy 3HAYHO
MEPEeBUILY€E KUTbKICTh TUIATHUKIB CTPAXOBUX BHECKIB, 1110 CBIJYUTH PO HE-
e(eKTHBHY JIep)KaBHY MOJITUKY Yy 1il cepi, CTBOPEHHS HEBUIPABIAHHX
npedepeHIIiit 31 CIUIaTH CTPAXOBUX BHECKIB, a TAKOXK HU3LKUH PIBECHb KOHT-
podtto 3a cTaHoM ix crutatu. Jlumre 6au3bko 75 % 3alHSATOrO HACEJICHHS
CILIa4yIOTh CTPAXOBi BHECKH, 1110 IPU3BOIUTH JI0 BUKPUBIICHHS! TOKAa3HHUKIB
peasHOTo 1eMorpadigHOr0 HABAHTAKEHHSI,  TAKOXK 3MIHH aKIEHTIB y 3/1iH-
CHEHHI COlialbHUX pedopM, BU3HAYCHHI iX NUIIXIB i HanpsMiB [§].

BaxJIMBUM MOKa3HUKOM, SIKHii BIUTUBAE HA JIIEBICTh CTPAXOBOI CHCTEMH,
€ TaKOXX CTaH 37I0pOB’s Haiii. 30pOBe HACEICHHS, 3 OHOTO OOKY, — IIe
AKTHBHI YYaCHUKH TPYHAOBOTO IMPOIECY, 3 IPyroro — Ie 3MEHIICHHS BU-
JIaTKiB Ha cTpaxoBi Bumiatu. OCTaHHIMHA POKaMH CIIOCTEPITaeThCs BKpan
HeraTWBHA TEHCHIIis, KoM Ha (POHI AETOIy i HaceleHHs B YKpaiHi
00’ €KTUBHO 301IbIIY€THCS YaCTKa 1HBATIIIB.

Bouesunp, Takuii 3arpo3nuBUil BUKIUK ITOTPEOy€ BKHUTTS 3aXO/IB 3 0-
JoJaHHs OiTHOCTI, a TaKOX JOKOPIHHOTO TMOJIIIICHHS OXOPOHU 37I0POB’ s
HACEJICHHSI.

Jemorpadivna GpyHKIIIS 3aralbHO000B I3KOBOTO JCPKABHOTO COITiah-
HOTO CTpaxyBaHHS MOJSATAe y CTBOPEHHI YMOB JUISI IOBHOIIIHHOTO BiJITBO-
PEHHS HACEJICHHS, yCYHEHHS! HETaTHBHOT TEHJIEHIIIT A0 3MEHIICHHS HOTo
YUCEIBHOCTI. 3 OTNIAMY Ha IIe 3aKOHOMIABCTBO CIPSMOBAHE HA BHUPIIICHHS
TaKUX 3aBJaHb: CIPUSHHS PO3BUTKY CiM’1 IIUISIXOM HOCHIJICHHSI COLIaJIbHO-
r0 3aXMCTYy MaTepUHCTBa, OAaTbKIBCTBA 1 TUTHHCTBA; 3pOCTaHHS HApOJ0-
HaceJICHHS KpaiHu, BiITBOPIOBAHHS 3I0POBOTO IMOKOIHHS, 301IBIICHHS
TPHUBAJIOCTI KUTTS TPOMAISIH.

CrerianibHi (hyHKIIIT 3aralbHOOO0B’ I3KOBOTO JISPKABHOT'O COI[IAJIbHOTO
CTpaxXyBaHHS Bi0OpakaroTh crientudiky 1€l opraizariifHo-mpaBoi popmu
coLiaJIbHOTO 3a0e3MeYeHHSI.

143



BicHuk N°1[72] Mpo6nemu mpydosozo npasa

HaiiBaxuBiior cepe crierialibHuX € QyHKIIis Iepepo3MOIiLTy TPOIIO-
BHX BHUIUIAT 1 COIIAJIbHUX TOCIYT MK 3acTpaxoBaHUMH ocobamu. Lle mo-
3BOJISIE TPOMAJISTHAM TIATPUMYBATH THX, KOTO TOPKHYBCS COLIaTbHUI PH3HK.

C. M. Ilpununko Haroiomye, mo couianbHe 3a0e3neueHHs 0a3yeThest
came Ha ixei comimapHaocTi [9, c. 84]. OcTaHHs TosITaE B TOMY, IITO TIparie-
3[1aTHE TTOKOJIIHHS TPOMA/ISTH, CIIIAYy04r CTPAaxOBi BHECKH, (hopmye (hiHaH-
COBI pecypcH, sKi BiJjpa3y CIpSIMOBYIOTHCSI Ha BHILIATH 0C00aM, 3 IKUMHU
TPAIMBCS CTPAXOBUIl BUIAIOK. Y CBOIO YEPry, KOJIH i IPOMA/STHU CTaHYTh
OZIep)KyBa4aMH CTPAXOBUX BHILIAT, BOHU (hiHAHCYBaTHUMYThCS 33 PaXyHOK
MaiOyTHHOTO MOKOJTiHHSI PAIliBHUKIB.

[IpoinrocTpyeMo (PyHKIIiFO TIEPEpO3MOALTY TPOIIOBUX BHUILIAT 1 COIIi-
QIBHUX MOCIYT M 3aCTPaxOBaHUMHU 0COOAMHU Ha MPHKJIAAl EHCIHHOTOo
CTpaxyBaHHS.

Huni y cBiTi icHy€e 90THpH 0a30Bi CUCTEMH MTEHCIHHOTO 3a0€31eUeHHs:
coJiJlapHa, HAaKOIMYyBajbHa, YMOBHO-HAKONMYyBanbHa Ta 3Mimana. Co-
JiapHa MeHciiiHa cuctema (cucTeMa HerallHUX BUIUIAT) — MOJENb Jep-
YKaBHOTO TIEHCIITHOTO 3a0e3eueH s, y SKiil eHCIiHI BUTUTATH (PIHAHCYIOTh-
Csl Yyepe3 COJIIapHUI NIePEepO3NOia JOXO/IB MK PI3HUMHU IMOKOTIHHIMHU.
HakxonmuyBanbHa nieHciliHa crucTemMa 0a3yeThes Ha 3acafax HaKOTIMYCHHS
KOIIITiB 3aCTPaxOBaHUX OCI0 IIJISIXOM aKyMYIIFOBaHHS CTPaXOBUX BHECKIB,
110 OOJIIKOBYIOTBCS HA HAKOIMYYBaJIbHUX NEHCIHHUX paxyHKax, Ta iHBec-
TYBaHHS 3 METOIO OTPUMAHHS IHBECTUIITHOTO JIOXO/ly Ha KOPHCTH 3acTpa-
XOBaHMX 0Ci0. YMOBHO-HAKOIMYYyBallbHA TICHCIHA CUCTEMA SIBJISIE COOOI0
cHCTEMY, 3aCHOBaHY Ha PO3MOALIFYOMY PUHLUMI ii (piHAHCYBaHHS, OHAK
pO3Mip BHILIAUyBaHOI TICHCiT BU3HAYAETHCS BHECKAMH MailOy THHOTO TTIEHCI-
OHepa 4yepe3 CHCTeMY iHIMBITyalbHIX YMOBHO-HAKOITMYYBAIBHUX PAXyH-
KiB, a TAKOXX 3QJTMILIKOBOIO TPUBAJIICTIO JKUTTs. 3MillIaHa IEHCIHA chcTeMa
rependadae KOMIUICKCHE BUKOPUCTAHHS B TICHCIMHIN MOJIETi €JIeMEHTIB
COJIiTapHOI Ta HAKONTMYYBAJILHOT CUCTEM, @ TAKOXK JOOPOBUITLHOTO ITEHCIH-
Horo 3abe3mneuenns [10, c. 52].

SIckpaBUM MIPUKIAIOM CYTO COJIiTapHOi IEHCiiHOT crucTeMu € Dpaniris.
[lenciiina cucrema 1i€i KpaiHy € pO3MOALIBYOI0, TOOTO BUILIATH IIEHCIOHE-
pam MpoBasATLCS 3 JOXOIB, 10 POPMYIOTHCS 3a paXyHOK BHECKIB aKTHB-
HoTro HaceneHns [11, c. 56].

[Tokxa3oBo, 110 MepHInii piBEHb CUCTEMHU TIEHCIHHOTO 3a0e3MeueHHs
B YKpaiHi — collijapHa cUCTeMa 3arajJbHO000B I3KOBOTO JIEPKaBHOTO
MIEHCIITHOTO CTpaxyBaHHs, 10 0a3yeThCs Ha 3acajax CONiJapHOCTI i cyo-
CHUJLyBaHHS Ta 3A1HCHEHHs BUIIATH TIEHCIH 1 HaJlaHHsI COLiaIbHUX MOCITYT
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3a paxyHok komTiB [leHciiiHoro GoHAy Ha yMOBax Ta B MOPSIKY, NEpe-
OaueHux 3akoHoM Ykpainu «I1po 3aranbHO000B’I3KOBE JepKABHE TICHCIH-
HE CTpaxyBaHHA». | TUIbKM ApYyruil piBeHb — HAKOIIMYyBaJIbHA CUCTEMA
3arajibHOO0OB’I3KOBOTO JIEPIKABHOTO MTEHCIHOTO CTpaxyBaHHsI, 0 0a3y-
€THCS HA 3aCa/1aX HAKOIMMYEHHS KOINTIB 3aCTpaxoBaHUX ocid y Hakormmuy-
BaJbHOMY (DOH/II 200 Y BiNIOBITHUX HEAEP)KABHHUX MEHCIHHUX (hOoHIaX —
Cy0’€eKTax JPYroro piBHs CUCTEMH IIEHCIHOTO 3a0e3eueHHs Ta 3/[IHCHEeH-
Hs (QiHAHCYBaHHS BUTPAT HA OIUIATY JOTOBOPIB CTpaxyBaHHS JOBIUIHUX
MEHCiH 1 0OJHOPAa30BHUX BHUIUIAT HA YMOBAaX Ta B MOPSAKY, MependadyeHux
3aKOHOM.

[Toromumocs i3 H. b. bomotinoto, sika BUIISIE KiTbKa HATIPSIMIB, Y SIKUX
3HAXOJUTh CBO€ BilOOpaK€HHS MPUHIIAN COJIIapHOCTI 3aralibHO-
000B’SI3KOBOTO JIEPKABHOTO MEHCIHHOTO CTpaxyBaHHs: a) COJiJIapHICTh
MIOKOJIiHb, aJPKe Cy4aCHOMY HEIpale31aTHOMY HACEJIECHHIO, 3r0J0M, KOJIU
HUHINIHI Opane3JaTHi CTaHyTh HeNpale3gaTHUMHU, iX Oyle yTpuMyBaTu
HACTYIIHE Mpale3aTHe HaceJIeHHs; 0) Ha eHCiiHe 3a0e3MeueHHsl CTPaxo-
Bl BHECKH CIUIAuyIOTh HE TiJIbKHU MPAIiBHUKH, a i iX poOOTOAABIIi, OCTaHHI
y LBOMY COJIIJApU3YIOThCS 13 3aCTPaXOBAaHUMHU; B) CTPaxXOBi BHECKH, CILIA-
YeH1 Ha NeHCiiHe cTpaxyBaHHs, 0OJMIKOBYIOTHCSI Ha MEPCOHI(PIKOBAHUX
paxyHKax 3aCTpaxoBaHUX OCi0, ae po3Mip HACTYITHOI IEHCI] 3aJIe)KUTh He
BiJl pO3MIpy CTPaxOBHX BHECKIB, a BiJl TPUBAIOCTI CTPAXOBOTO CTAXY 1 Bif
po3Mipy 3apo0ITHOI IJIaTH MparmiBHUKA. TakuM YWHOM, TPOBAAUTHCS CBOE-
PiaHUI «T1epepo3noAiD CTPAXOBHUX KOIITIB y HAITPSIMI CyOCH TyBaHHS MEHIII
3axulieHux cyo’ekris [12, ¢. 314].

Jlo criemianbHUX (YHKINH 3arabHO000B’ I3KOBOTO JIEPIKABHOTO COITi-
QJILHOTO CTPAXyBaHHS HAJIC)KHUTh TAKOK aKyMyJISIlisl CTPAXOBHMX BHECKIB. 1
MPU3HAYCHHS TIOJISTa€ B HAKOMMMYCHH1 HEOOX1AHUX KOLITIB JUIS MaTepiaib-
HOTO 3a0€3IeUCHHS 3aCTPAXOBAHUX TP HACTAaHHI CTPaXOBUX BHITAIKIB.

Jnst peamizamii i€l GpyHKIIT HEOOXiTHI BIAOBITHI OPTCTPYKTYpH 1 Pi-
HaHCOBHUH MeEXaHi3M. AKyMYJSLisl CTPAXOBUX PECypCiB 3iHCHIOETHCS
CTpPaxOBUKaMH, SSKUMH € IIJTOBI CTPaxoBi (GOHIN 3: TIEHCIHHOTO CTpaxy-
BaHHs; MEAUYHOTO CTPaxyBaHHS; CTPaxyBaHHs y 3B 513Ky 3 TUMYACOBOIO
BTPATOIO TIPAIE3aTHOCTI Ta BUTPATaMH, 3yMOBICHUMH [TOXOBaHHSIM; CTpa-
XyBaHHS BiJl HEIITACHUX BHUITAIKiB Ha BUPOOHHUIITBI Ta MPOQECIHHNX 3aXBO-
pIOBaHb; CTpaxyBaHHs Ha BUIAA0K 0e3po0iTTa. CtpaxoBi GoHIM € opraHa-
MU, SIKi 3A1HCHIOIOTh KEPIBHUIITBO Ta yIPAaBIiHHSI OKPEMHUMH BUIAMHU
3arajgbHO000B’ I3KOBOTO AE€PKABHOTO COLIAJILHOTO CTPaxXyBaHHsI, [IPOBAAATh
AKyMYJISILIIIO CTPAXOBUX BHECKIB, KOHTPOJIb 32 BUKOPUCTAHHSAM KOLITIB,
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3a0e3MeuyIoTh (hiHaHCYBaHHS BHILIAT 3a 3araibHOO0O0B’I3KOBUM JIepiKaB-
HUM COIlIaJIbHUM CTpaxXyBaHHSM Ta 31MCHIOIOTH 1HII QYHKIIIT 3TiHO 13
3aTBEP/KEHNMH CTaTyTaMH. B3aTTs Ha 00MiK CTpaxyBalbHUKIB, 3a0e31e-
geHHS 300py Ta OONIKYy CTPaXOBWX KOINTIB, KOHTPOJH 33 IMIOBHOTOO Ta
CBO€YACHICTIO TX CcIIaTH, BeAeHHsS Jep>kaBHOTO peecTpy 3araibHO-
000B’3KOBOTO JIEP’KaBHOTO COLIaJbHOTO CTPAaXyBaHHS, y TOMY YHCII
nepcoHi]ikoBaHOTO 00IIIKY BiIOMOCTEH MPO 3aCTPaxoBaHUX 0Ci0, 3AIHCHIOE
[enciiinunii o Ykpaiau BiAMOBIIHO 10 3aKOHOIABCTBA.

Baxnmse wmicte cepen (hyHKIIH 3aralbHOOO0B’ I3KOBOTO JIEP>KaBHOTO
COILIIaJIbHOTO CTPaxyBaHHA 3aiiMae (PyHKIiS PO iITaKTUKA HACTAHHS CTpa-
XOBOTO BHITAJKy. BoHa monsrae y Tomy, 10 MPH BUHUKHEHHI CTPaxoBOTO
PUBUKY cTpaxoBUil (GOH 3IIHCHIOE 3aX0O/H, CIIPSIMOBaHI Ha 3amo0iraHHs
HACTaHHIO CTPAaXOBUX BUMAJKiB. JIfoau BUCTYNAOTh 00’ €KTaMu mpodinak-
TUYHOTO BIUIMBY y PI3HOMAaHITHHX POJISX: TOBHOJITHI Ta HEMTOBHONITHI,
rpoMaasTHU YKpaiHu Ta iHO3EMITi, YOJIOBIKHM Ta KIHKH Ta iH. BoHu He ckia-
JIArOTh €JIMHY W OMHOPiMHY cucTeMy 00’ €KTiB. J]0 TOTO K B OIHUX BUIAIKaX
00’€eKTOM TPO(iTaKTUYHOTO BIUIUBY € OCOOWCTI SKOCTI JIIOJMHM, a B iH-
X — Horo noBeninka. Takoxk 00’ €KTaMy BILTUBY € IPYIIH JIFOAeH (KOIeK-
TuBH). TaKUM YMHOM, IPOQITAKTHKA 31HCHIOETHCS HE 111010 OJTHOPITHOTO
00’€eKTa, a 11010 EeBHOI KiJbKOCTI SBHUII Ta MPOIECIB, 1 1[e 3yMOBIIIOE
CKIIAIHICTh CUCTEMH MPOQITaKTHKHA CTPAXOBUX BHUIIAJIKIB.
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Mockanenko E. ®ynkuuu o01meo0s13aTe/iIbHOT0 rocyiapcTBEHHOI0 €O-
HUAJBHOTO CTPAXOBAHMS

O060cHOBaHO, YTO TIO crI0c00y BIHSIHUS (DYHKIIMH 00IIe00sS3aTeTbHOTO TOCy-
JapCTBEHHOTO COLMAIBLHOTO CTPaXOBaHUS Pa3/ICIISFOTCS Ha OOLIHE U CIICLHAIbHBIC.
K o0ummm GyHKIHAM OTHOCSTCS: 3alUTHAsT; YKOHOMHYECKAsT; COLMATbHO-peabu-
JHUTAlMOHHAs; feMorpaduieckas. CrenuanbHbIMU GYHKIUSIMHE SBISIOTCS: QYHK-
LS [IepepacpeaeIeHNs JSHEKHBIX BBIIUIAT U COLIMAITBHBIX YCIYT MEXKIY 3aCTpa-
XOBaHHBIMH JIMIaMH; GYHKIUS aKKYMYJISIIIMHA CTPaXOBBIX B3HOCOB; (DYHKIUS
NpO(UIAKTHKHA HACTYIUICHHUS CTPAXOBBIX CIIy4acB.

Kntoueswvie cnosa: counanpHoe odecredeHne, o0ieoos3aTenbHoe Tocyap-
CTBEHHOE COLMAIIbHOE CTpaxoBaHKe, O0LIHe (GYHKLIUH, CIeHalbHble (yHKIHH,
3aCTpaxOBaHHbIC JINIIA.

Moskalenko E. Functions of obligatory state social security

Grounded, that on the method of influence of function of obligatory state social
security divided into general and special. To the public functions belong: protective;
economic; social-rehabilitation; demographic. The special functions is a function
of redistribution of cash disbursements and social services between the insured
persons; function of accumulation of insurance payments; function of prophylaxis
of offensive of accidents insured

Keywords: public welfare, obligatory state social security, public functions,
special functions, insured persons.
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IIUTAHHA
AAMIHICTPATUBHOIO IIPABA

YIIK 342.9.03(094) B. 3yii, xaugu#aT IOPUANIHNUX HAYK, JO-
IIeHT Kadenpy agMiHiCTpaTMBHOrO NpaBa
HanionanpHoro yHiBepcurery «fOpupany-
Ha akafeMia Ykpainu imeHi fpocmaba
Mynporo»

Ockap:KeHHA HOPMAaTHMBHO-IIPABOBUX aKTiB:
icTopumyHMii acTieKT

CrarTs NIpUCBsIUCHA BUCBITIIEHHIO ICTOPUYHUX ACHEKTIB 100 OCKapKEHHS
HOPMaTHBHO-NIPABOBHX aKTiB. BUINIEHO KijibKa €TariB CTAaHOBICHHS il PO3BUTKY
THCTHTYTY OCKap)KCHHSI HOPMAaTHBHO-ITPABOBHX aKTiB 1 pO3MISTHYTO HOTo 0c00iH-
BOCTI Ha BI/INOBIJJTHOMY eTaIli.

Kntouogi cnosa: ockap>xeHHs, HOPMaTHBHO-TIPABOBUH aKT, TPOMasIHUH, Pi-
LICHHS, 1Tii, OC3MisUTbHICTD, ICTOPUYHUI aCTICKT.

JlocnigpKeHHs iICTOPUYHMX MOAIM 100 MEBHOTO MPaBOBOTO SBHILA
€ HeOoOX1IHOI0 YMOBOIO HOT0 iCHYBaHHS. AJKE CYy4acHICTh HE MOXE iCHY-
BaTH 0€3 CBOrO MHUHYJIOI0, @ HEJIOCTaTHE HOTO Mi3HAHHS MPU3BOJUTH 10
3arOCTPEHHSI CTapUX MIOMUJIOK 1 HOsIBU HOBUX. OTKe, BUBYCHHS 1CTOPUUHUX
KOPEHIB [IPaBOBOIO SBUILIA UM MPABOBOTO IHCTUTYTY AO3BOJISIE HAM Kpalle
3pO3YMITH ITiIBAJINHH, Ha SKHUX BiIOYBa€THCS HOTO PO3BUTOK, OI[IHUTH IIPO-
LIECH, 110 BIJOMBAIOTh ChOTOEHHSI, i BU3HAYMTHU HUISIXU HOTro MOAaIbLIO]
€BOJIIOITI1, IJIsT 3a1T00ITaHHs IMOPYIICHHIO MTPaB iHAWBIAA. JII0ICTBO IpoTATOM
CBOE€1 eBOJIOIIIT IIHAIIIIO BUCHOBKY PO HEOOXITHICTh CTBOPEHHS BiIMOBI I~
HUX NMPABOBUX IHCTHUTYTIB, SIKi KOHTPOIIIOBAIN O JOTPUMAHHS 3aKOHHOCTI
1 TapaHTyBaJIM 3aXUCT MPAB 1 3aKOHHUX 1HTEPECIB IPOMAJISIH BiJl CBaBIILIS
nepxaBu. OJHUM i3 TAKUX IHCTUTYTIB y OUIBIIOCTI MPOBIIHUX JepiKaB
CBITY BIIPOJIOBX TPUBAJIOTO YacCy € He3aJe)KHa CylaoBa Blaja, a TaKoX ic-
HYBaHHS HU3KHM TapaHTiii MpolecyalbHOro0 Xapakrepy, o 3a0e3MneuyloTh
OPUIHATTS CyJOM 3aKOHHOTO W OOIpYHTOBAHOTO DPIIIEHHS y BHIaIKax
3BEpPHEHHSI 3aiHTEpEeCOBaHMUX 0Ci0 3a CyZOBUM 3axucToM. [Ipukiagom ta-
KOTO 1HCTUTYTY B YKpaiHi i € 0OCKap>KeHHSI HOPMaTUBHO-IIPABOBUX aKTiB
B a/IMIHICTPaTUBHOMY CYJOYHHCTBI.
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IcTopis BITYM3HSAHOT aIMiHICTPATUBHOI FOCTHUIII1 MICTUTh MIEBHI €Tanu
PO3BHUTKY IHCTUTYTY OCKapKEeHHsI HOPMaTUBHO-NIPaBOBUX akTiB 1oou YHP,
Hupexropii, [erbmanary. Tak, B ictopii Ykpainu nepuri o3Haku QpyHKIio-
HyBaHHSI MEXaHi3My 3aXUCTy MpaB 1 3aKOHHHUX 1HTEPECiB TPOMalsiH Ta
IHIIMX 3alHTEPECOBAHUX CYO’€KTIB BiJl MOPYILEHB 13 OOKY Aep>KaBH BU-
HukaroTh Bke B XIV cT. ¥ XIV-XV cT. y KUTTi yKpailHCHKHUX 3eMelb
Bi10yBalThCs iCTOTHI 3MiHM. [lepminMu npaBoBUMHU akTamu, 3a JIOTIO-
MOTOIO SIKUX CIUHSJIOCS CBaBIJUISl «HAMICHHKIB» I'yOepHii, Oymu Tak
3BaHi Cyneonuku 1497 i 1550 pokis [1], 3a sskumu Oyzb-sika 1MocajaoBa
oco0a npoBiHLIKHOT anMiHicTpaLii 3000B’s13yBanacs 0COOUCTO 3’ IBUTHUCS
Jlo cyny B MockBy.

VY 1649 p. 3eMchkuii coOOp YXBaJIlOE IPABOBUH aKT, 11O CIIPABHB JI0-
BOJIi 3HAYHUH BIUIMB Ha BECh MOJAJIBIINN PO3BUTOK YKPaiHCBKOI icTOpii.
um axrom Oyno CoOopHE yA0KeHHS, K€ MICTHIIO BiINOBITHI TTOJIOKESHHS
L1010 CYAOYMHCTBA | AisU10 aXK A0 MPOBEACHHS peopM y APYTiid MOJOBHHI
XIX cr. Lleit HOpMaTUBHO-IPAaBOBHI AOKYMEHT HajJaBaB MpaBo ocobam
3BEPTATHCS 32 3aXMCTOM CBOIX MPaB, OCKapKyBaTH Aii MeBHUX [10CAIOBLIIB,
OJTHAK TIPOIIECYaTbHI MOYKITUBOCTI OCKAPIKEHHS PillleHb Cy0’ €KTIB BIIAHUX
IMOBHOBaXXCHb OyJIM MaliKe He pO3POOIICHI.

3 omsoy Ha MPaBOBi aKTH MOKEMO KOHCTAaTyBaTH: MO-Tieplie, BOHU
MICTHJIM B COO1 HOPMH-TIOJIOKEHHSI 1715l TPOMAISIH Y TUTAHHIX OCKAPKEHHS
Iiif 1 pilieHb mocagoBUX 0ci0; mo-apyre, B YKpaiHi Ha TOi vac e He Oyio
MOAITY BIaaH, a TOMY HEJOLIBHO CTBEP/AXKYBAaTH, iICHyBaB UM Hi CYIOBUI
MpoLeC 00 OCKAPKEHHS 1HAMBIyaJbHUX a00 HOPMaTHBHO-TIPABOBHX
aKTiB; MO-TPETE, BIAPIZHUTH CYJOBUI KOHTPOJIb BiJ] JOCYJOBOTO OYII0 MpaK-
TUYHO HEMOKJIHBO. [0 TOro * He MPOCIHiAKOBYBAIOCS SIKUX-HEOYAb Bij-
MIHHOCTEH MIX PilIEHHSMH OpraHiB BIaJy, [0 MAIOTh HOPMAaTUBHHUN Xa-
paxrep, i pillleHHsIMH 1HAWBIAyaJIbHIMU.

HacTtynHuii 610K HOpMaTHBHO-IPABOBHX aKTiB, L0 XapaKTEPU3YIOTh
€BOJIIOLI0 THCTUTYTY OCKap>KEHHSI TAKUX aKTiB, PO3MIOYMHAETHCS 3 MPaB-
ninns [lerpa 1. ¥V ueit mepioa cTBOPIOETHCS HU3KA MEXaHI3MiB KOHTPOITIO
3a ABSUTBHICTIO MOCaAoBUX 0Ci0. « OCHOBHA pOJb HAZAETHCS CIELiaIbHO
CTBOPEHHMM HE CYJOBHM OpraHaM, a TAKHUM OpraHam, siKk MpOKypaTypa, 110
nisina Bim Horo iMeHi i B oro iHTepecax» [2, c. 78]. Ilerpo I yBomuTh
CYBOPO perliaMeHTOBAaHUM MOPSAOK MOAAHHS CKapr Ha Jii pi3HOTO poxy
nocasoBUiB. [3 3aliHATTSIM ipecTony noHbKOIO [leTpa | €nuzaBeroro po3-
novanacs po0ora 3 Konudikalii FOpUANIHAX 3aKOHIB 1 B YKpaiHi. 30ipHUK
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3aKOHiB, 3aBepuieHui y 1743 p., maB Ha3By «lIpaBa, 3a IKUMHU CYIUTHCS
MaJIOpOCifichKuil Hapoa». BiH 4acTKOBO MICTHB IMOJOKEHHSI CTOCOBHO
OCKap>KeHHS pillleHb ocagoBux ocib. Y 1762 p. npasutu novana Kare-
puHa 11, mo s Ykpainu 03Hadaso MiJIKOBUTY JIKBiAIit0 OYKBAJIBHO BCIiX
nposBiB aBToHOMI{. [IpoTe 3a mepiox i1 maproBaHHs BIepiie Ha HAHBUIIO-
MYy piBHI BUSIBIISETHCS PO3YMiHHS HEOOX1AHOCTI KOHTPOJIIO 32 TPaBOTBOP-
yoro JisibHICTIO. [le BucBiTIIOBanocs y Hakasi Karepunu Il ipo komicito
3i ctBopeHHs HOBoro CobopHoro ynoxkeHHs 1767—-1768 pp. Lleit nakas He
MaB CHJIH 3aKOHY, ajie OyB BRXKIIMBUM SIK TIEpIia Cipo0a BTITUTH B )KHTTS,
B OCHOBY 3aKOHOJIaBCTBa BUCHOBKH 1 11T IPOCBITHUIILKOT (pistocodii [3,
c. 110].

Kinenps XVIII — nmoyarox XIX cTONITTSI — Yac BEJIMKUX IMOJITUYHUX
1 coliaJbHUX TEPETBOPEHB IS YKpaiHU, CIPUYNHEHUX HacaMIlepe]] HO-
BOIO TECOTOTITHIHOIO cHuTyalliero B LlenTpanshiii i Cxigniit €Bpori. 3Ba-
xaroud Ha 11e, 20 nucrtonana 1864 p. Oyiau BBeIeHI B Jif0 ACKiTbKa HOP-
MaTHBHHX aKTiB, IO MaJIM JIOCUTH BaroMe 3HaYeHHS I PO3BHTKY CYI0-
yuHcTBa Pocii #f Ykpainu. [lo Hux Hanexars: a) «BcraHoBIEHHS Cy0BHX
YCTaHOBY, SIK1 3aKJIaJlaliv 3arajibHe MiAIPYHTs CynoBii cucremi; 0) CraryT
LMBiTBHOTO CYTOYMHCTBA, 10 (HaKTUIHO OYB MEPIIMM IUBUILHUM IMIPO-
necyajJbHAM KojiekcoM Pocii i mommupioBaB cBoo aito Ha Ykpainy. Ha
nymky K. I1. I[ToGeoHOCIIeBa, OTHOTO 3 aBTOPIB CYJ0BOI pehopMu i HOBO-
T'O 3aKOHOJABCTBA, ITiICTABOIO J0 OPYIIEHHS 0COONCTOI B1IMOBIIaILHOC-
Ti ITOCAIOBIIS ITEpe]T MPUBATHOIO 0COOO0I0 32 JISTHHSA, 110 MOPYIIYE ITUBIIb-
HUH IHTEpEeC OCTaHHBOI, MOXKE CIIY>)KUTH OCOOUCTA Aisl, PO3MOPSIKSHHS
91 O€3isITbHICTh TTOCA0BOT 0COOM TIOJ0 MPUBATHOI 0COOM UM ii Biac-
HocTi [4, c. 10].

[lepenomuum B icTopii Ykpainu BBaxaeTbes 1917 p. [IBi peBomromii,
10 BiAOYIIHMCS TOTO POKY, JOKOPIHHO 3MIHIIIH KUTTS He jwuire Pocilicbkol
iMmepii, a i ychoro cBity. TUMYaCOBHH ypsiJI, IO MTPHUAIIIOB JIO BT U B JIFO-
ToMy 1917 p., IpUIUISAB BENUKY yBary MUTaHHSM, IO CTOCYBAJHCS JAEp-
JKaBHOI BiIaau i ynpasiinasa. Bin yxBanus «llomokeHHS TIpo Cynu 3 aaMi-
HICTPaTUBHUX CIIPaB», BIAMIOBIIHO 10 SIKOTO Oylla CTBOPEHA CUCTEMA aMi-
HICTPaTUBHHX CY/iB, SIKI PO3MISJANN CIPaBH, 110 BUHUKAJIN B MPOIECi
pearizaiii BJIaJHAX TOBHOBAXEHD 0€3MOCEPETHRLO OpraHaMH BiIaau. Mok-
Ha BIIEBHEHO CTBEP/XKYBATH, 110 3 yXBaJICHHSM 11b0T0 [l00KeHHs B Cy10-
BOMY IOPSIJIKY MOTIIM OCKapKyBaTUCh 1 HOPMATHBHO-TIPABOBI aKTH.

YIponoBx MmicIspeBONIOMIMHAX POKIB CTAHOBJICHHS I[LOTO 1HCTUTYTY
OCKap KeHHS] HOPMaTUBHO-NIPABOBUX aKTIiB HE 3aJUILAIOCS 11032 YBaroro
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3aKOHOJABLIB. 3a pasTHCHKOT 1001 OyJ10 yXBaleHO ACKiNbKa KOAH(iKOBaHUX
npaBoBuX akTiB. [Ipuknamom moxe ciyxutn LuBinsHuIA nponecyaabHAR
koaekc YPCP 1950 p., sxuii BU3HauaB MOXKIIUBICTD CyIOBOTO BUPILICHHS
CTIOPIiB MiX MPUBATHUMHU 0COOAMHU 1 A€PKaBOIO, OHAK BiH HE MiCTHB YOI
HO{ HOPMH IIOJO OCKAP)KEHHSI OyAb-SKUX MPaBOBHX akTiB. Y 1963 p. uep-
roBuii LluBinpHMI MponiecyanbHUN KOJeKCe YKpaiHH MTOKJIaB ITOYaToK CyI0-
BOTO KOHTPOJIO B KOHKPETHiH cdepi Bnaanoi AismpHOCTI. CaMe B HbOMY
11 OyI10 3aKpiruIeHO MPOBAIKEHHS y CIIpaBax, 1110 BUHUKAIOTH i3 aAMiHIiCTpa-
TUBHO-TIPAaBOBUX BigHOCHH [5]. CyqoBUi MOPSIOK PO3IVISILY aaMiHicTpa-
TUBHUX cIlopiB nepeadayascsa Takox i Koncruryuietro CPCP 1977 p. [6],
i Koncruryuiero YPCP 1978 p. [7] 3rizHo 3 HOpMamu 3a3Ha4€HUX OCHOBHHX
3aKOHIB TPOMAaJITHM MaJI TIPABO OCKAPIKUTH il MOCa0BHUX 0Ci0, yUMHEH1
3 IOPYLICHHSIM 3aKOHY, 3 IEpPEBUIICHHSIM MOBHOBa)XXEHb, & TAKOXK Ti, 110
3a4iNaroTh iX Mpasa, 10 BULIOTO opraHy (1ocamgoBoi ocoOu) abo 10 cyxy.
Taki ckapru HOBUHHI Oy/H PO3MIISAATHCA B TIOPSAJKY 1 CTPOKH, BCTAaHOBIIE-
Hi 3aKOHOM.

OnHuM i3 BU3HAYAJIBHUX ACIMEKTiB ICTOPUYHOTO PO3BUTKY 1HCTUTYTY
OCKap>KeHHS! HOPMAaTUBHO-TIPABOBUX AKTiB € PO3MIMPEHHS KOMIIETECHIII1
CYZIOBHX OpraHiB, OCOOJIMBO B YaCTHHI HAIIISY 3a JisUIbHICTIO OPTaHiB
BIIa/IM Ta iX mocagoBux ocio. Jleski BYCHI BBaXKaJIH, 110 CyJI TOBHHEH BiJi-
rpaBaTé JONOMDKHY POJb y CHIpaBi KOHTPOJIIO 32 3aKOHHICTIO JisUTBHOCTI
opraiB Bnaau [8, c. 188]. 3MiHIO€ThCSA 1151 cuTyallis jumie B 1987 p. 3a-
koHOM CPCP «IIpo mopsiiok ockap>KeHHS B CyAl HEMPaBOMIpHUX il MO-
caJ0BHUX 0ci0, SIKi HOPYLIYIOTh IIpaBa rpoMaasiny. Lleit mpaBoBuii akT 3HaYHO
po3mupuB cdepy aaMiHiCTPaTUBHOT FOCTHUIIII.

Ha nouarky 90-x pokiB XX cT. Oyno yxBajJeHO HH3KY 3aKOHIB, SIKi
MIEBHOIO MipOIO 3aKPIMMIIN IHCTUTYT OCKapKEHHSI HOPMAaTHBHO-TIPAaBOBHX
aKkTiB. YTIM suie micins npuiHATT HoBoi Kontutyuii Ykpaiau B 1996 p.,
SIKOI0 KOYKHOMY T'POMaJITHUHOBI TapaHTyBaJlOCs IPaBO HA OCKAP>KEHHs
B Cy/Ii pillieHb, JIiif yu Oe3/isUIbHOCTI OpraHiB Jep:KaBHOI BIa/id, OpraHiB
MICLIEBOTO CaMOBPSAYBaHHSI, TOCAI0BUX 1 CITy:KOOBUX 0Ci0, MOkHA OyI10
CTBEPKYBaTH PO BAOCKOHAJIEHHS caMe CYIOBUX MPOLELyp BUPILICHHS
cnopiB [9]. Ha nymKy x Oararbox yuyeHHX, HaiOinbil e(eKTUBHUM i Ha-
OiHHUM MeXaHi3MOM 3aXHCTYy BiJl MOPYLICHb IIpaB, CBOOO i 3aKOHHHUX
iHTepeciB rpoMajsiH € cygoBuit 3axuct [10, c. 10; 11, c. 12; 12, c. 11].
V Toii e yac ciig 3a3HauuTH, 0 B 1996 p. Oya0 yxBajieHO YUHHHIA 1 10
HuHi 3akoH Ykpainu «[Ipo 3BepHEeHHs rpoMasiny, SKUi ependadae ab-
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TEPHATUBHY MOYJIMBICTb OCOOM 3BEPHYTHCA SIK JO BULIECTOSILOTO Opra-
Hy, Tak i 7o cyny [13]. Ha migTpumky nporo 3akony BepxoBna Pana
VYxpainu 17 naunas 1997 p. npuitasina 3akoH npo parudikaniro Konsenmii
PO 3aXHUCT MPAB JIJIUHU 1 0CHOBONIOJIOXKHUX ¢B000 (1950 p.), a Takoxk
[epuroro npotokoity Ta npoTtokoiiB Ne 2, 4, 7 i 11 no KonseHrtii, skumu
3aKpiMyIeHo MpaBo IHIMBIAIB HA CYJOBUH 3aXHCT CBOIX IpaB 1 CBOOON
y cdepi yrnpasBiaiHChKOI MisIbHOCTI [ 14].

VY koHTeKcTi Hiel myOmikauii BaKJIMBUM € aHaii3 3akoHy YKpaiHH Bix
7 motoro 2002 p. «IIpo cynoyctpiit Ykpainm» [15], sskuii nepenoaums cuc-
TEeMY CIeliali30BaHuX CYIiB, y TOMY YHCIi aaMiHicTparuBHUX. OnHAaK 3a
HuBineHuM npouecyanbHuM kopekcoMm 2004 p. po3risa kareropii copas,
IO CTOCYIOTBCS OCKapKEHHsI HOpPMaTUBHO-TIPABOBHX aKTiB, Oyo MoKaae-
HO Ha Cy[IY 3arajibHOi IOPUCAMKLII. A CIpaBH 3 OCKap>KEHHS HOPMaTUBHO-
MPaBOBHX aKTIB, JI¢ OHIEI0 CTOPOHOIO € IOpUANYHA 0c00a, BIAMOBIIHO 10
cT. 12 ['ocnopapchkoro mporecyanbHOro KoAeKCy YKpaiHH BiZHECEHO JI0
KoMreTeHuii rocnonapebkux cyais. Tak, Koncruryuiiinuit Cyn Yipainu
B Pimenni Bix 2 nmunas 2002 p. (cpaBa mpo OCMOPIOBAHHA aKTiB y TOCIO-
JapChbKOMY Cy[i) BUXOAMB 13 TOTO, 1[0 TOCIIOAAPCHKUM CyAaM ITiBiAoMYi
CTpaBH PO BU3HAHHS HEJIICHUMH YNHHUX SIK HOPMaTHBHUX, TaK 1 HEHOP-
MaTHBHUX aKTiB HE3aJIKHO BiJI aTh X npuidHATTs» [ 16]. Take craHoBHIIE
TpuBajo a0 2005 p. i BUKIMKAJIO B MOAATBILIOMY MPUNHHATTS 3aKOHY, SIKHH
YCTaHOBJIIOBAaB OM MpaBMIla OCKap >KEHHsI HOPMAaTUBHO-TIPABOBUX aKTiB HE
nuie Qi3sMYHUMY, a i I0pUIMYHUMH 0c00aMH B CYIOBOMY TOPSIKY B Me-
Kax OIHOTO BHIY CYJOYMHCTBA.

1 Bepecns 2005 p. o3HaMeHyBajoCs THM, 1110 HaOyB yMHHOCTI Komekc
aaMiHicTpaTuBHOTO cygounHcTBa Ykpainu [17]. Lle crano moaiero st
MPaBOBOI JiepKaBH, 00 B HbOMY OyJI0 BU3HAYE€HO 0araTo MpaBoOBUX KaTero-
piii 1 MOHATS, sIKi HEe OyAM BPerynbOBaHi paHille, 10 CIPUYHHSIIO aIMiHi-
CTpaTUBHO-TIpaBoBi KOH(iKTH. 30Kpema, y cT. 171 uporo Kopekcy 3akpin-
JIIOBAJIUCH OCOOIMBOCTI MPOBAKEHHS Y CIIPaBax 3 OCKapKEHHsI HOpMaTHB-
HO-IIPaBOBHX akTiB. IIpoTe #oro HopMaMu He BpaxoByBaBCsl OiTbLI-MEHII
JeTalbHUHN MOPSIO0K OCKap >KEHHS HOPMAaTHBHO-IIPABOBUX aKTiB. Y TOAANb-
momy 3akoHoM «IIpo BHECEHHS 3MiH /10 AESKNX 3aKOHOJABUMX aKTiB YKpa-
THM 1010 HENOMYILICHHS 3JI0BXXKMBAaHb MPAaBOM HA OCKAPXKEHHS» Bil
13 tpaBus 2010 p. Kogeke agmiHicTpaTHBHOTO CyIOYMHCTBA YKpaiHu OyI10
JOTIOBHEHO cTaTTero 171", sika MicTHIa 0COOIMBOCTI IPOBAKEHHS y CIIpa-
Bax II[O/I0 OCKap>KeHHS aKTiB, il un Oe3nismbHOCTI BepxoBHOi Pagu Ykpa-

152



OckapeHHA HOpMAMUBHO-NPABOBUX AKMI8: iCMOpUYHUU acnekm B. 3yt

nm, [Ipesunenra Yipainu, Bumoi pagu roctunii, Bumoi kBamidikaniiHoi
koMicii cynniB Ykpainu [18]. [IpaBuia mi€i cTarTi MOMUPIOIOTHCS HA PO3-
VIS QIMIHICTPATHBHEX CIIPaB MOJ0: 3aKOHHOCTI (KPiM KOHCTUTYIIIHHOCTI)
nocranoB BepxoBHoi Pajn Vipainu, ykasis i po3nopsikens [Ipe3ugenrta
VYkpainu; aktiB Buinoi pagu rocTuilii; aiif i 6e3aisapHOCTi BepxoBHOT
Pamu Ykpainm, [1pesunenta Ykpainu, Bumoi pagu rocturii. Taki akta, mii
Ta 0e3/isITbHICTh OCKapKYIOThCS 10 BUIIOro aaMiHICTpaTHBHOTO CyHy
YKpaiHu, Jie CTBOPIOETHCS OKpEMa MaJIara.

Bapto nigkpecinuT, o OHUM i3 BaXK/IMBUX 3aKOHIB Ha ChOTO/THI, SIKH
BiJIirpa€ 3Ha4Hy POJIb Y PO3BUTKY IHCTHTYTY OCKap>KEHHS HOPMAaTHBHO-
MIPaBOBHUX aKTiB, € 3akoH Ykpainu «lIpo cymoycTpiii Ta ctaryc cyaiB» Bin
7 mumasa 2010 p. 3rigHO 3 HOTO HOPMaMM HAWBUIINM CYJOBHM OPTaHOM
y CHCTeMi CyiB 3aranbHoi ropucaukiii € Bepxosuuit Cyn Ykpainu, a Bu-
LIIMMH CyAOBHMH OpraHaMH CIIeLialli30BaHUX CYIiB € BiAMOBiAHI BHII
CHeniaai3oBaHi Cynu, B SIKUX YTBOPIOIOTHCS IMajiaTH 3 PO3MIALY OKPEMHX
KaTeropiii crpaB y Mexkax IMeBHOI Cy/10BO1 ropucaukiiii [19].

3 omsiy Ha BUKI/IeHE BOAUAETHCSI MOXIIMBUM CTBEPXKYBATH, HIO:
Mo-mepiie, 3aKOHOAABEIb 3riAHO 3 HopMamu Kogekcy aaMiHiCTpaTHBHOTO
CYIIOYMHCTBa YKpaiHU mependaduB OCKap>KEHHs HOPMATUBHO-IIPABOBUX
aKTIiB Y CYIOBOMY TOPSIKY, TTO-TIPYTe, 3aKPIITHB 0COOIMBOCTI MTPOBAHKECHHS
JIOCHIJKYBaHOT KaTeropii crpas.

[TinOuBarouu miCyMOK y JTOCIIJKEHHI €BOJIOIIT iIHCTUTYTY OCKapKEH-
HSl HOPMaTHBHO-IIPABOBUX aKTiB, HAr0JIOCHUMO, 110 MPOBiAHA POJb y MO-
PAIKY OCKap KeHHS 3a3HAYCHHUX aKTiB HAICKUTh Komekcy aaMiHicTpaThB-
HOTO CY/IOYMHCTBA YKpaiHH. Y TOH e yac CyJOBUH MOPSIOK BUPILICHHS
BKa3aHUX CIIOPIB BUMArae J0JIaTKOBOTO BPETYJIIOBAHHS, TOMY HarajlbHUM
Ha CbOTOJHI € yXxBajieHHs 3akoHiB «[Ipo aaminicrparushi cyam», «Ilpo
CUCTEMY aJMiHICTpaTHBHHX CyHiB YKpainu», «[Ipo HopMaTuBHO-TIpaBOBi
aKT» Ta iH.
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3yii B. OcnapuBanne HOPMATHBHO-NMPABOBUX AKTOB: HCTOPHYeECKH
acnekT

B cTarbe OCBEIAOTCs HCTOPHUUCCKHE aCIICKThI, KACAIOIIUECS 00KaTOBaAHHUS
HOPMaTUBHO-IIPABOBBIX aKTOB. BBIJIEIIEHO HECKOIBKO 3TAllOB CTAHOBJICHUS U Pa3-
BUTHSI HHCTUTYTa 00)KaT0OBaHUS HOPMAaTHBHO-TIPABOBEIX aKTOB U PACCMOTPEHBI €T0
0COOEHHOCTH Ha COOTBETCTBYIOIIEM JTalle.

Knrwouesvie cnosa: obxanoBanvie, HOpPMaTHBHO-TIPABOBOM aKT, TPayKJaHUH,
pelieHue, ASUCTBHsI, 0e31eiCTBUE, HICTOPUUCCKUI aCIICKT.

Zuy V. The appeal of normative acts: historical aspect

Article is devoted to covering of historical aspects concerning the appeal of
normative acts. Some stages of formation and development of institute of the appeal
of normative acts are allocated and considered features of institute of the appeal of
normative legal acts at the corresponding stage. Positions of Constitutions, laws
and international acts, are analysed by which the institute of appeal developed and
perfected normative acts. Certain suggestions are made in relation to an improve-
ment at legislative level of institute of appeal normative acts.

Keywords: appeal, normative act, citizen, decision, actions, inaction, historical
aspect.
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VIIK 342.92 M. JIyuenxo, KaHAMAAT HPUSUYHUX
HayK, BOLeHT, HamioHanbHMi yHiBEpCU-
teT «lOpuanyHa akagemis YkpaiHnu iMeHi
SApocnasa Mypporo»

Oxpemi mpo6nemMu 3aKOHOKABYOTO PETYTIOBAHHA
NMPOLEAYPHU CYAOBOI0 OCKAPKEHH S
B AJIMiHiCTpaTUBHO-AENiKTHii cPepi

CrarTs NpUCBSYCHA PO3IVISLIY CY4aCHOIO CTaHy i NMEPCIIEKTHB PO3BUTKY 3a-
KOHOJ[ABCTBA B IMiHICTPaTHBHO-ACTIKTHIH cepi. AHATI3YIOThCs MPoOIeMu pe-
MeTa 1 MOPSIKY OCKap KeHHS J0 CYIy IIOCTaHOB y CIIpaBax Mpo aJMiHICTPaTHBHI
paBoNOpyLIeHHs. BKkazyeThcsi Ha HEOOXiJHICTE BBEJCHHS CYIOBOTO 300py 3a
po3msia Takux crpas. [IpornoHyeThest 3anpoBaguT 000B’I3KOBY MPOLIEAYPY al-
MIHICTPaTHBHOTO OCKAap>KeHHS TAKNX TTOCTAHOB.

Knrouogi cnosa: ockapxeHHs, aIMiHICTPaTUBHA BiIIOBIIaIbHICTD, IIOCTAHO-
Ba y CIIpaBi PO aMiHICTpaTUBHE PABOIOPYIICHHS, aIMIHICTPATUBHHUHI IPOIIEC.

OCHOBHOIO rapaHTi€ro JUIs 0¢i0, SIKi MPUTATAIOTHCS 0 aIMiHICTPATHB-
HO{ BiANOBINANBHOCTI, € MPaBO HA OCKapKEHHsI IOCTAHOBHU y CIpaBi Mpo
aaMiHICTpaTHBHE TpaBomopyIieHHsS. OqHOYACHO TIPaBO HA OCKAap>KCHHS
BHCTYIIa€ BarOMHUM 3aN001KHUKOM MOPYIIEHHS MpaB MOTEPIIUX y il
kareropii cupas. Tomy 3akoHOIaBUe 3a0e3MedeHHs peaizallii mpasa Ha
OCKapKeHHS OOTPYHTOBAHO MIPUBEPTAE YBAry BITUYM3HSIHUX HAYKOBIIiB. 30-
Kpema, iaerscs npo podoru FO. butska, B. borymnskoro, B. I'apamyka,
E. lemcokoro, O. 3umu, T. Konomoens, B. Konmmakosa, A. Kom3ioka,
H. Jlyk’sians, O. Mukonenka, M. CMokoBU4Ya Ta iH. Y TOM ke 4ac aHawi3
YUHHOTO 3aKOHOAaBCTBa (TepenyciM iaerhes nmpo KYmAIL [1]) cBiguuTh
PO OTO HEBMOPSAKOBAHICTh, CYTIEPEWINBICTD 1 HETOBHOTY, 1110 aKTyalli3ye
MO/IaNbIIi HAYKOBI MONIYKH y il cepi. MeToro miel cTarTi € po3risia
OKpEeMHX MPpo0JIeM HOPMATHBHO-IIPABOBOTO BPETYIIOBAHHS MPOIEAYPH
OCKap>KeHHS B aJIMiHICTPaTUBHO-ACTIKTHIN cdepi Ta HampautoBaHHs po-
MO3ULIN 11010 TOKPAILEHHSI OCTAHHBOI'O. 3a3HAYMMO TaKOX, 110 Halla
yBara OyJe 30cepe/pkeHa MepeBakHO Ha CYJJOBOMY OCKap»KEeHHI ITOCTaHOB
y CTIpaBi Ipo aIMiHICTpaTHBHE MTPABOIIOPYIIICHHS.

KIlfouoBMM MUTAaHHSIM y MEKax OKpecieHOl mMpoOIeMaTHKH € T0-
PAIOK OCKapKEHHsS MOCTAHOB y CIpaBi IPO aAMiHICTpaTHBHE IPaBO-
nopymeHHs. 3rigao 3 4. 1 c¢t. 288 KYnAIl mocTanoBy y crpasi mpo
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aaMiHICTpaTUBHE MPaBOMOPYIIEHHS MOXKE OyTH OCKap>KEHO B aJIMiHi-
cTpatuBHOMY a0o0 (came abo. — /[. JI.) cynoBomy HOpsAKY (B OCTaHHBO-
My BUIAAKY OCKapeHHs BigOyBaeThcs Ha miacraBi KACY [2], 3 oco0-
nuBocTsMHU, BecranoaeHUMU KYnAIT). HaBenena Hopma cBiguuTh, 10
3aKOHOJABIIEM 3aKpIiMJIEHO TaK 3BaHUH «albTEPHATHUBHHI» BapiaHT
OCKapKeHHsI IOCTAHOBH Y CIIpaBi PO aJMiHiCTpaTUBHE MPaBONOPYILIEH-
Hsl, 32 SIKOTO CKapra Ha BHOIp CKapKHHKa MOJAETbCs abo 0 BUILECTOS-
IOT0 OpraHy (110 BUIIECTOSAIIOI TOCaI0BOi 0codu), abo 1o cymy [3, c. 965].
Taxuii BapiaHT, 30Kpema, nepeadadae, o ocoba, sika 3BEpHYyNach 3i
CKaprolo B aMiHICTPaTUBHOMY IMOPSIKY, BXKE HE MOXKE TOAAaTH CKapry
1o cyny. HeoOximgHo 3ayBaxutu, 1o E. JleMcbKuii JOTpUMY€EThCS 1HIIOT
nyMkd. Bin moromxkyethes 3 TuM, mo 4. 1 cT. 288 KYnAIll nepenbauae
aJbTEpPHATUBHUM BapiaHT OCKap>KEHHs, aje BKa3ye, 0 Ha MPaKTULI
MOJKJIMBUH 1HIINH BapiaHT OCKap>KEHHS, a caMe: 3asBHUK OCKapXKYe€ 10-
CTAHOBY PO HAKJIaJCHHS aJMIHICTPATUBHOTO CTATHEHHS A0 BUILECTO-
SIIIOTO Oprany (BHILECTOSIOI MOca oBoi 0coOM) 1y pa3i BIIMOBHU y MO-
3UTUBHOMY 11 BUPIIIIEHHI 3BepPTA€ThCS 110 cyay [4, ¢. 466]. AHanoriuHoi
MO3HIIIT TOTPUMYIOThCS # JIesKi iHmti aBTopH [5, ¢. 103]. 3a3nauumo, 1o
3rajiadi cuTyauii, KOJIu Mmicias aAMiHICTPaTUBHOTO OCKAPKEHHS MO1A€Th-
sl aIMIHICTPAaTUBHMM MO30B, Y IPAKTHUHIN AiSIBHOCTI iiCHO Tparis-
I0ThCA, aje, Ha Halll MOV, 30BCIM HE TOMY, L0 MOAIOHUHN crmoci0
ockapykeHHs BumiauBae 3i c¢T. 288 KYnAIL. [IpuitmenHuk «abo», akuit
3aKOHOJIaBeLb BUKOPUCTOBYE Y LIUTOBAHOMY MPHITHUCI, TOCHUTH YiTKO
1 OMHO3HAYHO BCTAHOBIIOE CaMe aJbTePHATUBHUI, a HE TOCIIAOBHUH
BapiaHT OCKapKEHHs MOCTAHOBH Y CIIPaBi PO aJAMIHICTpaTUBHE IPABO-
nopyuenHs (mpo mo nume E. JleMcbkuii Ta iHIII BYEHI).

3BHUaliHO TyT MOXkHa 3rajgatu . 56.1 ct. 56 [IKVY [6], sakuii nepen-
Oavae, 10 PilICHHS, IPUIUHATI KOHTPOJIIOIOYUM OPTaHOM, MOXKYTh OyTH
OCKap’KeHI B aJIMiHICTPaTUBHOMY a00 CyJOBOMY HOPAAKY. Y Wil HOpMI
TaKk caMO BXXUBAETHCS NPUUMEHHHK «a00», OJHAK BCTAHOBIIOETHCS
MOJKJIUBICTH MOCIHIIOBHOTO OCKap>KEHHS pillleHb MOJATKOBUX OPTaHiB.
[Ipore y nanomy BHMaKy, HaeBHO, HAETHCS JUIIE PO HE JOCUTH Blla-
Jie 3aKoHOo/IaBue (hopMyitoBaHHs, ajpke 1. 56.18 ct. 56 IIKY uiTko Bcra-
HOBJIIOE, L0 MPOLEAypa aAMiHICTPATUBHOTO OCKAPKEHHS BBAXKAETHCS
caMe JI0CyJOBHM MOPSIAKOM BHUpilIeHHs criopy. Te came MoXHa cka3zaTu
1 mpo aHanoriyHi npunucu yactud 1-3 c1. 529 MKY [7]. ¥V cBoro uepry,
YKOAHOI 3rajIku Mpo Te, 10 3BEPHEHHS 10 BUIIECTOAIIOTO OpraHy (1o-
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caJloBO1 0CO0M) € JOCYJOBUM MOPSIKOM OCKap:keHHs, cT. 288 KYnAIll
HE MICTUTh. AHaJi3y MipKyBaHb i MOTHBAIII/, uepes siki cT. 288 KYnAIl
(aKTHYHO TIYMa4YHUThCS PO3IIUPIOBAIBHO, MU MPUALIMMO yBary TPOXH
mi3Hime'.

Ha nymky O. MuxoneHKka, albTepHATUBHUIN BapiaHT OCKapKeHHS
MaKCHMaJbHO 3aXMIIA€ MpaBa i IHTEpEeCH yYacCHHUKIB MPOBAKEHHS
y CIIpaBi Ipo aJMiHICTpaTHBHE NpaBonopymieHHs [§8, ¢. 183]. Braxa-
€MO, 0 3 MOJIIOHOK TOYKOK 30pYy HE CJIJ MOTOKYBATUCS 3 TAKUX
MiJACTaB.

[To-mepme, 3rigHo 3 4. 1, 9. 2 c1. 55 Koncturyii Ykpainu [9] mpaBa
1 cBOOOIM JIOAMHY 1 rPOMaJTHUHA 3aXULIAI0ThCs cynoM. KokHomy ra-
PaHTY€eThCS MPABO HAa OCKApKEHHS B Cy/i pillleHb, A1l uu 0e3aisIbHOC-
Ti OpraHiB AepKaBHOI BlaJM, OPraHiB MiCIEBOTO CAMOBPSIyBaHHS,
nocajoBux 1 ciyx00Bux ocid. [IpaBo, 3akpimiene y ctT. 55 OcHOBHOTO
3aKoHy, € TaKuUM, IO He MiaIarae oOMexkeHHo (4. 2 cT. 64 Korcturymii
VYkpaian). Koncrturynittanit Cyn Ykpainu y Pimenni Bix 25.11.97 p.
Ne 9-31 (cipaBa rpomasiaku [3106um I. I1. mono npasa Ha ocKap>KeHHS
B CyJli HEIIPaBOMIpHHUX JIi#i mocanoBoi ocodu) [10] Haromocus, o ckap-
I'Yl Ha pilleHHs], A1l a00 0e3/AisUIbHICTh OpTaHy Jep>KaBHOT B, OpraHy
MICIIEBOTO CaMOBPSIyBaHHs, TOCAOBUX 1 CIY:KOOBUX 0CI0 MiJJIATAIOTh
Oe31ocepelHbOMY PO3IVISIAY B CyJaxX HE3aJeKHO BiJ TOTO, 10 MPHUITHS-
THAM paHilie 3aKOHOM MIr OyTH BCTAHOBJIEHUW 1HITUH MOPAIOK iX pO3-
rsay. BiagnosigHo 3BepHEHHS 31 cKaproo Ha MOCTAHOBY y CIIpaBi Ipo
aAMiHICTpaTHBHE MPABOMOPYIIEHHS A0 BUIIECTOSALIOTO opraHy (moca-
JIOBOT 0COOM) HE MOYKE PO3TIISIIATHCS SIK AbTEPHATHBA Cy0BOMY OCKap-
JKEHHIO, a € JIUIIE (3a7I€KHO BiJI CITIBBITHOMICHHSI CYJIOBOTO 1 aIMiHICTpa-
THBHOT'O OCKap>KeHHs) a00 (PaKyIbTaTUBHUM, a00 000B’I3KOBHM JTOCY-
JOBHUM HOPSIJIKOM OCKapKeHHs. IHIIa norika, sska i BUBOIUTHCS
3 OykBaibHOI iHTeprpetauii 4. 1 c1. 288 KYnAIll, € takoto, mo cyme-
peunts 4. 1, u. 2 Koncruryuii Ykpainu i Pimmennto Koncturtyuiitnoro

'3 Tum, w0 y c1. 288 KYIAII 3akpinieHo came ajibTepHAaTMBHUIT BapiaHT OCKap>KeHHS,
TIOTOIPKYEThCA i Buiuit agMinicTpatuBHmit cyn Ykpainm y JloBifLi npo pesynbTaTi BU-
BYCHHA Ta y3araJbHeHHsA IPAKTUKIU PO3IJIAAY CIIpaB 3a mo3oBamu (isnyHmx ocib i3 npu-
BOJLy pillleHb, il 4y 6e37iANIbHOCTi Cy6’€KTIB B/Ia/{HUX IIOBHOBA)KEHb Y CIIPAaBaX MO IIpU-
TATHEHHA [0 afMiHICTpaTMBHOI BigmosiganpHoCTi Bif 29 ciuns 2010 p. (1. 1.1 Josigkn).
lonpaspa, i Ha 1ie C/IiJ 3BepHYTU OKpeMy yBary, Buimii agMiHicTpaTUBHMIL CYJ, yTPUMY-
€TbCA Bifl BUCHOBKY IIPO Te€, L0 CKAP>KHUK, AKUI 3BEPHYBCA 3 aIMiHiCTPaTMBHOIO CKaprox
Ha TIOCTAHOBY Y CIIpaBi PO afiMiHiCTpaTUBHE NMPaBONOPYLIEHHs, B)Ke HE MOXKe TOoflaTh
BiJIIIOBiIHMII afIMiHiCTpAaTUBHNI II030B.
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Cyny Ykpainu Big 25.11.97 p. Ne 9-31m Ta 00Mexye mpaBo JIFOJUHU Ha
3BEPHEHHS JI0 cyny'.

[To-apyre, 10 pobIEMH HEKOHCTHTYIIMHOCTI aJbTePHATUBHOTO Ba-
piaHTa OCKap)KeHHS IPUEAHYETHCS 1 HOTO HEBIAMOBITHICTh €BPOTIEHCHKIM
cragmapram. Y Pexomennamii Rec (2001)9 Komitety minicTpiB Pagu
€Bponu Mpo aabTepHATUBHI METOAM BPETYJIIOBAHHS CIIOPIB MIXK aaMiHi-
CTPaTUBHUMH OpTaHamu i mpuBaTHUMH ocobamu Bix 05.09.2001 p. Bka-
3YETHCSI, IO aIMiHICTPATHBHI CHOPH Y BiAMOBITHUX BUIAAKaX MOXKYTh
OyTH BpeTylIbOBaHi IHIIUMH CIIOCO0aMU, HIX 3BepHEHHs 10 cyay (m. 9
Pexomenmanii). [Ipu ipboMy ansTepHaTUBHI METOIN TOBHHHI 00YMOBITIO-
BaTH MOJKJIMBICTB CYIOBOTO PO3IVISAY, OCKUIBKU 1€ CTAHOBHUTDH TOJIOBHY
rapaHTito 3axucty npas (1. 11 Pekomenpaarii).

[To-TpeTe, SKIIO MU PO3MIAIAEMO OCKAp)KEHHS MMOCTAHOBH Y CHpaBi
PO aMiHICTpaTHBHE IPABOIIOPYIIIEHHS Y KOHTEKCTI OCKapKEeHHS pillleHb,
niit a60 6e3MisITFHOCTI Cy0’ €KTIB BIIaHUX TTOBHOBAKEHB?, TO CJIi/T 3a3Ha-
YHUTH, 110 Y TaK 3BAHOMY «IIO3UTUBHOMY» ITyOJIIYHOMY yHIPAaBIiHHI aJlb-
TEpPHATHUBHUI BapiaHT OCKapKEHHS HE 3aCTOCOBYEThCS. [IpuBaTHIM 0CO-
0aM rapaHToBaHa MOYJIMBICTb 3BEPHYTHCS 31 CKaprolo sK B aaMiHicTpa-
THBHOMY, TaK 1 y CyIOBOMY TTOPSIIKY, K ITOCIITOBHO, TaK i 00paBIIN OINH
13 IUX BapiaHTIB. 3a CBOEIO CYTTIO OCKAap>KEHHS B aJMiHICTpaTHBHO-JIe-
JIKTHIN cdepi He BiIpi3HIAETHCS BifJl OCKapKeHHsS y cdepi omepaTuBHO-
BHKOHABYOI JissibHOCTI. [IpoTe ocolu, siki 3BEpTaOThCS 31 CKaprow Ha
MOCTAHOBY Y CIIpaBi PO aJMiHICTpaTUBHE NPaBONOPYILIECHHS, MaIOTh
MCHIIINK piBEHB MTPABOBOTO 3aXHCTY, HIXK, HAIIPUKJIIA, ocoba, ssKka ocKap-
KY€ pillleHHS! OpraHy JilleH3yBaHHs PO BiIMOBY y BUAadi JineH3ii abo
BiZIMOBY y TiepepaxyHKy TeHCii ToIo.

Boke 3ragyBanocs, o MOCiIOBHUI BapiaHT 0CKap KEHHS MOYKIMBHN
LIOJI0 MTOCTAaHOBH y CHpaBi MPO MOPYLICHHS MUTHUX mpaBui (cT. 529
MKY). llle OinpIn AUBHA CUTYaIlisI CKIAAAE€THCA Y BUTIAAKY 3aCTOCYBAaHHS

! BracHe HaBefleHMII MOMEHT i €, Ha HAII IIOIIsAJ;, OCHOBHOIO IIPUINHOIO TOTO, 110
Ha MPaKTUIi TPAIJIAIOTLCA BXKe 3rajjaHi CUTyallil MOC/IifIOBHOTO OCKAap>KeHH:A IIOCTaHOB
(crmouaTKy 0 BUIIECTOSIIIOrO Oprany (IIocagoBoi ocobu), a mOTiM Ao cyxy). Xoda, 1iie pa3
HiIKpecIMMo, TaKWil IOPAIOK He epeg6adennit u. 1 ct. 288 KYIAII, ogHak, HeMae CyMHi-
BiB, 10 CyAu 3a 6yAb-sIKUX 0OCTaBMH MAIOTh IIPUIIMATU [O PO3MIARY afMiHiCTpaTUBHI
T030BM 1[0JJ0 OCKapyKeHHA IOCTaHOB y CIPaBi PO afiMiHiCTpaTKBHE ITPaBONOPYLIEHH,
MOCKMIAK0YNUCh Ha CT. 55 OcHOBHOTO 3aKkoHy i mpsAmy aito HopMm Koncruryunii (4. 3 ct. 8) Ak
CK/IaZlOBY BEPXOBEHCTBA IIPaBa.

> M iHIIVMM aHa/IOTiYHMI miaxiy 3aknagennit i y Josinui Buioro agminicrpaTnBHO-
ro cyny Ykpainm Big 29 ciunsa 2010 p.
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aAMIHICTPaTUBHOI BiIMOBIJATHHOCTI 32 MOPYLICHHS MOPSAIKY BEACHHS
nojxatkoBoro o0iiky. HaBememo npoctuit npukiiaj. [lnaTHukoBi moaar-
KiB — IOpUANYHINA 0CO01 KOHTPOIIOIOUHI OpraH Iicis MPOBEICHHS TIepe-
BIpKH JIOHapaxoBy€ MOAATKOBI 3000B’si3aHHS 3 MMOJATKy Ha JOJaHY Bap-
TiCTh BHACJIJIOK MMOMHUJIKOBOTO HEBKJIIOUCHHSI MEBHUX I'OCTOJAPChKUX
orepauii 10 00’€KTa ONMOJATKYBAaHHS, IIPO 10 BUHOCHUTHCS MOAATKOBE
noBiioMiIeHHs-pitieHHs:. OJHOYACHO 3 MM Ha KEePIBHUKA 1 TOJIOBHOIO
OyxranTepa IJIaTHUKA ITOaTKIB HAKIAAAI0THCS aIMIHICTPATUBHI CTATHEH-
Hs1 3rigHO 3 4. | cT. 163! KYnAIL [InatHuk mogaTkiB Mae 3MOTY ocKap-
KUTH TI0AaTKOBE MOBIJOMJICHHSA-PIILICHHS K B aJMiHICTPaTUBHOMY, TaK
1 B CyI0BOMY TOPSAIKY. Y TOH e 9ac mocajoBi 0coOn TIaTHUKA IMOAATKIB
y cuiy cT. 288 KYnAII MOXyTh BUKOPUCTATH TUTBKH OJIMH i3 BUAIB OCKap-
xeHHs. Kpim Toro, sIKIIo % 1mocaioBi 0CoOU IIaTHUKA MOJIATKIB MPUTSIT-
HyTi A0 ¢iHaHCOBOI BigmoBimamsHOCTI 3a cT. 120 IIKY (Henmomanus abo
HECBOE€YacHe MOIaHHs MOJAaTKOBOI 3BITHOCTI), TO BOHM 3HOBY XK TaK{ Ha
migcrasi crateit 55, 56 ITIKY MoXyTh OCKapKHTH 1ie PilIEHHS SIK B aMi-
HICTPaTUBHOMY IMOPSIAKY 0 BHUILECTOSIIOIO OpPraHy, Tak i B CyZIOBOMY
MOPSIJIKY, X04a XapakTep 1 HaBiTh po3Mip BianoBiganbeHOCTI 32 4. 1 cT. 120
IMMKY iu. 1 ct. 163" KYnAII € ananorivHumMH.

[o-ueTBepTe, aNbTEpHATHBHUI BapiaHT OCKapKEHHs HE MOJKHA BBayKa-
TH ONTHMAJILHUM III€ i TOMY, [0 BiH ()aKTUYHO HiBEIIOE 3HAUYCHHS aMiHi-
CTPaTUBHOT'O OCKAPKEHHS SIK IOAATKOBOT TapaHTii 3aXHCTy MPaB 1 3aKOHHUX
iHTepeciB mpuBaTHUX 0cib [11, c. 247]. Matoun BuOip, Kyau 3BepTaTUCS —
JI0 CyZy 9M 10 BiJIOBIAHOIO OpraHy, 10 PO3IVIsIAE CKapru B aaMiHicTpa-
TUBHOMY TIOPSIIIKY, TPOMaJSTHA TIPUPOTHO OOMPAIOTh 3BEPHEHHS /10 CYIY.
Sk HacHimoK, 301TBIIY€ETHCS HABAHTAKCHHS HA CYIOBY CHCTEMY, SIKa BHU-
MyIIIeHa PO3TIISIaTH aIMIHICTPATUBHI CITOPH, 10 TIOTEHIIHO MOTIIH Oy TH
BpETYIIbOBaHI Y TPOLIEAYPi aIMIHICTPaTHBHOTO OCKAPKEHHS.

Yce HaBeneHe, Ha HAITY AYMKY, CBIIUNTH TIPO HETIPHUHHATHICTH 3aKpiruie-
Horo y cT. 288 KYnAIl ansrepHaTHBHOTO BapiaHTa OCKapyKEHHs IOCTaHOBU
y CIIpaBi Mpo aAMiHICTpaTHBHE NMPaBONOPYIIEHHS (200 MpUHAKMHI TaKOro
TIyMadeHHs BKazaHoi Hopmu KYAIT). Bunnkae mutanss, SIKAH e BapiaHT
y AaHOMY BHMAJKy € Oinblr pouiabHuM. Haibinem npocToro BianoBiaIo
€ BapiaHT, B IKOMY a/IMiHICTPaTUBHE OCKAPKEHHSI PO3IVISIIAETHCS SIK (PaKyIib-
TaTUBHUH CIIOCIO 3aXMCTY MpaB. Y TAaKOMy BUIIAJIKY CKap>KHUK MOXE 3BEp-
HYTHCS 31 CKaproro Ha MOCTaHOBY Y CIIPaBi PO aIMiHICTpaTHBHE MPABOIIO-
PYILICHHS B 2IMiHICTPaTUBHOMY ITOPSI/IKY, & IOTIM TIOJIaTH aMiHICTPaTHBHUH
T030B JI0 Cy/y, 200 XK, 32 CBOIM BUOOPOM, BUKOPHCTATH BUKITFOYHO MEXaHI3M
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CYIOBOTO OCKapKeHHsI, OMUHAIOUN OCKapKeHHs aaMiHicTpatuBHe. Ha ¢a-
KyJBTaTHBHOCTI aJMiHICTPAaTUBHOTO OCKapXKEHHS (K y KOHTEKCTI aJMiHi-
CTpPaTHUBHOI Bi/IMOBIJAIILHOCTI, TaK 1 Y IIJIOMY) HATOJIONIYIOTh TaKi BUEHI, SIK
1. T'pubok, B. Tumomryk, JI. Kucine Ta in. [12; 13; 14]. [o10BHOIO IIepeBaroro
TaKOTO TIi/TXO/Ty, 3a3BHUail, BBAKAETHCS OC3MOCEPEIHICTD 1 JOCTYITHICTD JIJIS
0co0H MpoLEypH CYA0BOTO 3aXUCTY CBOIX IPaB.

V Toii ke yac peajbHUH epeKT BKa3aHOI IepeBaru BUKIMKAE CepHO3HI
cyMHiBH. Ha mpaktuii ¢pakyaIsTaTHBHICTD MPOIICTYPH aIMiHICTPATHBHOTO
OCKapKEeHHsI IPUBOJMTH A0 TOTO, 110 TPOMaJISTHH 11 yacTo irHOpyIoTh. [lomnk-
cekuit pinocod Jlemek KonakoBChbKuit CBOTO Hacy qyKe BIYYHO 3a3HAYMB,
10 IIHHICTh, JOBEMIEHA 10 aOCOIIOTY, IEPETBOPIOETHCS HA CBI aHTHUIION
[15, c. 43—44]. [IparaeHHs 3aKOHO/IABII MAKCUMAIILHO 320€31IEUUTH MOXK-
JIUBICTH CYJOBOTO 3aXUCTy y cdepi aaMiHICTpaTUBHOI BiAMOBIIANBHOCTI,
K 1y BUTIAAKY aTbTePHATHBHOTO BapiaHTa OCKapKEHHS, 0OMEXKY€E MOYKITH-
BOCTI aJAMIHICTPaTUBHOTO OCKapKEeHHs (X04a i MEHILOI0 MipoI0), HOoro
«IPUBAOIMBICTH» ISl CKApKHUKA, 1 OAHOYACHO 301IbIIY€E KiIBKICTh CIIpaB,
SIKi TIOTPATUISIOTH Ha PO3MIISA]T aIMIHICTPAaTHBHUX CY/iB (9M MiCIIEBHX CY/IiB
SIK aIMiHICTPaTUBHHUX) 1 SIKi MOTEHLiI{HO MOIIK OyTH BUPILLIEHI HA BiZJOM-
4oMy piBHI. DaKTHYHO 32 TAKOTO CTaHy pedell 0OMeXeHO e()EeKTHBHUMHU
BHSBIISIIOTHCS 1 aIMiHICTPaTHBHE, 1 CY/IOBE OCKap>KeHHs. AJIMiHICTpaTHBHI
CYIM MPAKTHYHO «3aXJIMHAIOTHCS» Y MOTOL aJMiHICTPaTUBHUX MO30BIB (1110
MU 0a4MMO, HAIIPHUKIIAJL, 110 «IIEHCIHUX CIpaBax», paXyHOK SKHX, HallpH-
KJ1aJ1, y XapKiBChKOMY anelsIiiHOMY aMiHICTpaTUBHOMY CYIi (TOOTO Bike
Ha piBHi Apyroi iHCTaHIIi1) CBOTO Yacy MEpeBHIyBaB CTO THCSY, IO CIpaBax
«J1iTeH BitHM» 1 T. iH.), 1110, 0€3yMOBHO, BIUTMBAE HA AKICTh PO3IIISAY CIIPAB,
JOTPUIMAaHHS MpaB CTOPiH (TepeayciM Mmo3uBaviB, Ki 4acTo mpocTo iHdop-
MYIOTBCS IIPO CIyXaHHS CIIPaBU HaJICKHUM YHHOM) TOLIO.

BupimenHto okpeciieHoi BHIIE MPoOIeMH CIPHUsIIO O, Ha HAIIIE TIePEKO-
HaHHsI, 3aIPOBAIKEHHS 000B’ I3KOBOT NPOLIEAYPH aIMiHICTPaTUBHOTO OCKap-
YKEHHSI TIOCTaHOBH Y CIIpaBi PO aJMiHICTpaTUBHE MPABOIIOPYILICHHS JI0 BH-
MIECTOSIIIOTO opraHy (mocamoBoi ocodm). TyT MOXKyTh, 3BUYAHO, BUCIIOB-
noBaTUCs MOOOIOBaHHS, IO 000B’SA3KOBICTh aAMiIHICTPAaTHBHOTO
OCKapyKEHHS MOYKE IIPU3BOINTH JI0 3aTSATYBaHHS PO3IIISIAY HOMIOHUX CIIOPIB,
BHACJIJIOK YOr'0 CKapsKHUKaM Oyze Baskue JOMOITHCS 3aXUCTy CBOIX IIPaB.
B. Boryupkwuii, B. borymnpka, B. MapTHHOBCEKHIT OOIPYHTOBAHO BKa3yHOTh
Ha TUTIOBICTh MPAKTHKY MOPYIICHHS BUILECTOSIIIUMU OpraHaMu (I10CaI0BH-
MH ocobamu) 10-IeHHOro CTPOKY Ha o3IV CKapru Ha IOCTAHOBY Yy CIIpa-
Bi PO aAMiHICTpaTuBHE NpaBonopyieHHs |5, ¢. 103]. Oanax i3 nogiOHUMu
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BHIIaJKaMU MOKHA €(EeKTHUBHO OOpOTHCS, BUKopucTaBiu gocein ITIKY.
VY mynkri 56.10 ct. 56 iporo Koxpekcy nepenbadeno, mo ckapra (Ha pilieHHs
KOHTPOJIIOI0UOTO oprany. — /[. JI.) BBayKaeThCsl IOBHICTIO 33JJ0BOJICHOIO HA
KOPHCTh IJIaTHUKA TONATKIB, SIKIIO PIMICHHS KEPiBHUKA KOHTPOJIIOIOYOTO
oprany (abo 1oro 3aCTymHHKA) PO MPOIOBKEHHS CTPOKIB 11 PO3IIsAY HE
OyI10 HaJiCTIaHO IDIATHHUKY MOATKIB 70 3aKiHYeHHs 20-IeHHOTO CTPOKY, 3a-
3HAYEHOTOo B a03alll MepuIoMy IIbOT0 MYHKTY. BimoBifHO IpH BCTaHOBICHH1
000B’SI3KOBOCTI OCKap KCHHS MIOCTAHOBHU Y CIIPaBi PO aaMiHICTpAaTHBHE
MPABOMOPYIICHHS Y aIMiHICTPaTUBHOMY IOPSIKY 3aKOHOAABLIIO CJIiJI IEpea-
0auuTH, IO Y BUMAAKY MOPYIICHHS Cy0’€KTOM PO3MIIsLy aAMiHICTPaTHBHOT
CKapTH CTPOKY il pO3MIIANY CKapra BBaKAETHCS 3aI0BOJIEHOIO .

Kpim 3a3nauenoro, 4. 1 ct. 288 KYnAII motpebye BrockoHaIeHHS 111e
B OfHOMY Hampsimi. Ha mpaxTuiii KOHCTPYKIisl, KOJM MMOCTaHOBA Y CIpaBi
PO aJAMIHICTPATHBHE MPABOMOPYIICHHS OCKAPKYEThCS Y TIOPSIIIKY, BU3HA-
yeHOMY KACY, 3 ocobnmuBoctsamu, BcraHoBiennmMu KYnAIl, Bukinukae
HU3KY CUCTEMHHX CKJIagHoIiB. He 3po3ymino, 4u BKITIouae B ceOe mopsaoK
O3Sy CIPaBH MPOLECYATbHUH CTATyC YYaCHHUKIB PO3IIISILY CIIPaBU
(piznuit y KACY 1 KYnAIl), pesyasrar ii po3misay (IIOBHOBaKEHHS CyILy
LIO/I0 YXBaJICHHS PILICHHS Y CIIPaBi), MiICTaBH OCKAPKEHHS TOILO. Yce e
MIPU3BOANTH A0 KOi3iit Mixk pizauMu HOpMamu KACY 1 KYAIL. Buxomom
i3 TaKoi cuTyaIlii, BBayKaeMo, Ma€ OyTH BKa3iBKa Ha Te, 1110 3a3Ha4eHa KaTe-
ropisi CIpaB PO3MISAIAETHCS Y MOPSAKY, nependauenomy KACY (sik me
3pobseno y MKYVY). SIkmio crpaBa mpo oCKapKEHHS TTOCTAaHOBH Y CIIpaBi
PO aAMIiHICTpaTHBHE NPaBONOPYLICHHS € aAMiHICTPAaTUBHOIO, TO 1 pO3IISIT
Mae 37iCHIOBATHCS Ha MiACTaBi €IMHOrO KOAU(iKoBaHOTO akTa y cdepi
aJMiHicTpaTuBHOTO TIporiecy, SkuM € KACY (migkpecnumo me pa3 — TyT
He WIeThCs TIPO CHpaBH, 1€ CYZl BUCTYTIAE K Cy0’€KT MPUTATHEHHS 10 aj-
MiHICTPaTHBHOI BiIIOBIIaIEHOCTI, SIKi (CIIPaBH) HE HAJISIKATh JI0 FOPHCINK-
1ii aqMiHicTpaTuBHUX Cy/iB). Taknii BACHOBOK HE Ma€ Ha METi HiBETIOBaTH
0CcoOJIMBOCTI, MpUTaMaHHi Wil kareropii cnpas. Lli ocobauBocTi 1mo0
CTPOKIB, IPeIMETa, TIOPSIKY PO3IIISTY MOXKYTh OyTH 3aKPIIICH]I B OKPEMHX
crarrsax maBu 6 KACY, 1o Bike 9acTkoBO 3pobieHo y ct. 1712

! 3anpoBapkeHHSA 060B’A3K0BOI CTafii aMiHICTPATUBHOTO OCKap)KEHHs TOCTAHOBYU
y crpaBi Ipo afAMiHiCTpaTMBHE IPaBOIOPYILEHH He /MiIe 6 3HAYHO PO3BAHTAXKWJIO CYO-
By cucremy. el Kpok [J03BOMUB 61 TaKOXK HOCHIUTU KOHTPOJIb 3 OOKY BUILECTOAIINX
opraHiB (mocafoBux 0ci6), y ToMy 4MCii i Ha piBHI 3aCTOCYBAaHHS 3aX0/iB AUCHUIITIHAPHO]
BifIIIOBifaILHOCTI 10 0Ci6, BUHHNUX Y IOPYLIEHHI 3aKOHHOCTI ¥ L1 cdepi, a TAKOX OIoceper-
KOBAHO IIPAIioBaB 611 Ha IIOCK/ICHHSA JeMOKPATUYHOCTI AiATbHOCTI lep>KaBHOTO allapaTry Ta
J10T0 OKpeMIX JTaHOK, IifIBUIIyBaB 611 KOHTPOIbOBAHICTh OCTAHHBOTO 3 OOKY HaCeTeHHS.
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BaxnMBrUM NHUTaHHSM 3aKOHOIABYOTO BPETYIIOBAHHS OCKApKEHHS T10-
CTaHOBH Yy CIIPaBi PO aAMiHICTPAaTHBHE NPABOMOPYIICHHS € TAKOXK KOHKpe-
TH3AITis IpeMeTa ockapskeHHs. BimmosimHo 1o ct. 284 KYIAIL y cripagi ipo
aJIMiHICTpaTHBHE MTPABOMOPYILICHHS, OpraH (1ocajioBa 0co0a) BHHOCHTH OJTHY
3 TaKMX MOCTAHOB: 1) Mpo HaKJIAJACHHS aAMIHICTPAaTHBHOTO CTATHEHHS,
2) mpo 3aCTOCYBaHHS 3aXO/IiB BIUTUBY, epeadaueHux cT. 241 KYnAll; 3) mpo
3akputTs cripaBu. [Ipu bomy y ct. 287 KYnAIl y gacTuHi niepiiii 3raxy€eTh-
Csl TIOCTaHOBA Y CIIPaBi ITPO aIMiHICTPAaTHBHE TPABOTIOPYILICHHSI, & Y YaCTHHI
JpyTriii — MMocTaHOBA PaiiOHHOTO, PAKOHHOTO Y MIiCTi, MICBKOTO UM MiCBbKpa-
HoHHOTO cyay (cynmi) Ipo HaKJIaJCHHS aJMiHICTPAaTUBHOIO CTSTHEHHS, 110
HAIITOBXY€ Ha AYMKY IIPO T€, L0 ITOCTAHOBH PO 3aCTOCYBAHHS 3aXO[iB
BIUTHBY, iependadennx ct. 241 KYnALlL, i mpo 3akpUTTS cipaBH HE OCKapIKy-
1otbest. Y crarti 288 KYNAII Takosk oKpemo 3raytoThesl TUTBKH TOCTaHOBU
PO HAKJIaCHHS aIMiHICTPAaTUBHOTO CTSATHEHHS. SIK HACTIOK, Y JIiTepaTypi
MOYKHA 3YCTPITH JYMKH 1 TPO Te, M0 OCKapKEHHIO IMiIIATae Oyab-SKa I10-
cTaHoBa y cmpasi [3, c. 963-964], i ipo Te, 0 OCKAPKYETHCS TITBKHU I10-
CTaHOBA PO HAKJIA/ICHHS aIMiHICTPATUBHOTO CTSTHEHH [4, ¢. 466]'.

Mu BBa)kaeMo, 110 MPaBUIILHOIO € MepIa Touka 30py. Bike 3a3Hauasno-
Cs1, IO OCKAap>KEHHS IMOCTAHOBHU Y CIIPaBi MPO aAMiHICTPaTUBHE MPaBOIIO-
PYIICHHS PO3MISIAETHCS SIK OCHOBHA TapaHTisi MpaB 0coOu, 110 NMpUTSTa-
€ThCS JI0 aJIMIHICTPATUBHOI BiMOBiAanbHOCTI. OHAK JIIs 1€l 0coOH He-
TaTUBHHUI HACIIIOK MOXKE MAaTH MICIIe He JIMIIC y BUIIaIKy HAKJIAACHHS Ha
Hel aaMiHICTpaTHBHOTO CTSATHEHHS, a i 3aCTOCYBaHHS 3aXOJliB BIUIMBY YU
nepe/avi MarepialiB ClpaBH TPYAOBOMY KOJICKTUBOBI 1 THM O1JIbIIIe OpraHam
JocynoBoro ciijictea. lle BiuimBae Ha peaizallito Takor 0Cco00 CBOIX
TPYIOBHUX NpaB, HA I CIPUMHATTS Y CyCHIUJIBCTBI TOIIO. 3 ypaxyBaHHAM
LbOTO NPABO Ha OCKAPKEHHS MA€ MOIIUPIOBATUCS HA Oy/ib-sIKY IOCTAaHOBY
y CIIpaBi Mpo aJIMiHICTPAaTUBHE MPABOMOPYIIEHHS. AHATOTIYHUN BUCHOBOK
€ MPaBOMIPHKM 1 II0A0 31IHCHEHHS OCKapKSHHS IIOCTAHOBH y CIIPaBi PO
aJIMiHICTpaTUBHE NMPABONOPYIIECHHS MOTEPILINM, aJ)Ke OCTaHHiH, Hapu-
KJIaJ, MOXKe OyTH HE3aJ0BOJEHHUI THUM, III0 3aMiCTh aJMiHICTPaTUBHOTO
CTSITHEHHS JT0 0COOM 3aCTOCOBAHI 3aX0O/I1 BIUIHBY.

! 3asHaunmo, 1o E. JleMchbKuit mpsAMO 1IPO Lie He MNIlle, ajie lie BUIUIMBAE 3 JIOTiKM BU-
KJIaJleHHA MaTepiamy, 30KpeMa, 3 TOTO, [0 MUTaHHA OCKapKeHHA OCTAaHOBH) y CIPaBi PO
aMiHiCTpaTHBHE IIPaBONOPYIIEHHS, IKOK 3aCTOCOBYIOTbCA 3aXOM BIUIMBY, IlepefOayeHi
ct. 24' KYnATl, ab0 mocTaHOBY IIPO 3aKPUTTS CIPAaBY B3arasi He po3I/IARAITLCA. AHAIIO-
TiYHY [yMKY BUCIOB/IIOE i M. CMOKOBIY, PO3Jii OffHi€l 3 MOHOTrpadiyHMX POOIT AKOTO Mae
Ha3BY «AZMiHiCTpaTHBHE CyTOYMHCTBO: OCKap)KeHHS pillleHb ITPO HaK/TaleHHA aiMiHicTpa-
TUBHUX CTATHEHb» [16, c. 124-132].
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e onnieto mpob1eMoro, sKa, Ha HaIly TyMKY, TOTpe0ye 3aKOHOAABUO-
IO JIOOTPAIFOBAHHS Y MEXKaX PO3IIIsIyBaHOI TEMATHKH, € TUTAHHS JISPKaB-
HOTO MHUTa (TOYHIIIE — CymoBOro 300py 3 omsay Ha ct. 87 KACY) mozno
OCKap>KeHHSI IOCTaHOB Y CIIpaBax Mpo aJMiHiCTpaTHBHE MPaBONOPYILICHHSI.
Sk Bimomo, 4. 5 c1. 288 KYnAII mepenbdadae, mo ocoba, sika OCKapKuia
ITIOCTAHOBY y CIPaBi MPO aIMiHICTPAaTUBHE MTPABOMOPYIIIEHHS, 3BUTEHAETh-
csl BiJ CIUIaTH JIep)KaBHOTO MUTa. Ha mpakTuii 3acrocyBaHHS i€l HOPMH
€ HEOTHO3HAYHIM, 110, MK 1HIIIAM, € I11¢ OHUM SICKPABHUM ITiITBEPIKEHHIM
HEeoOXiTHOCTI IEpEHECEHHS YCI€T «IPOIEeCyaIbHO YaCTHHU OCKApKEHHS
MIOCTaHOBH y CHpaBi Mpo aJMiHiCTpaTHBHE NpaBonopymenas g0 KACY.
3o0kpema, anMiHICTpaTUBHI Cyau 3 mocuiaaHHsaM Ha 4. 3 ¢T. 106 KACY 3a-
JIMILIAIOTH MO30BHI 3asiBU PO OCKApKEHHS IIOCTAHOBH Y CIIPaBi PO aami-
HICTpaTUBHE MPABOMOPYLICHHS, 0 SKAX HE JOJaHi JTOKa3H CIUIaTH CyI0-
BOTO 300Dy, 6e3 pyxy'.

Mu BBakaeMo, 110 BiJICYTHICTh CILIATH CYHAOBOTO 300py LI 0OCi0, sKi
OCKap>KyIOTh JI0 CyIy IOCTAHOBHU Y CIIPaBi MpoO aJMiHICTpaTHBHE MIPaBoO-
MIOPYIICHHS, Ma€ TUCKPUMIHAIIIHHUI XapaKkTep CTOCOBHO iHIIIIX ITO3UBAYiB
y cIlpaBax IIO/I0 OCKApPKEeHHS pillleHb, Nii a00 0e3MisIbHOCTI Cy0’ eKTIiB
BJIaIHUX TIOBHOBa)KEHb. BuIle Bke BKa3zyBajocs, 10 NPUHIUIIOBOI BiJl-
MIHHOCTI MK OCKap>K€HHSIM TaKol MOCTaHOBH 1 PIIIEHHSM TPO BiJIMOBY
B IepepaxyHKy TMeHCil Hemae (OibIie Toro, HeBiIOMO B SKHUX i3 IIHX JBOX
KaTeropiil crpas Mpapa JIIOAWHHU MOPYIICHI CHIIbHIIIE), 8 3HAYUTh B yCiX
BHUIAJKaX TaKOTO OCKap>KCHHS MAarOTh TIATH yHi(hiKOBaHI MpaBuja MOI0
criatu cynosoro 30opy. Ilpu BusHaueHHi po3Mipy Takoro 300py ciiJl BU-
XOJUTH 3 IBOX KPUTEPIiiB: 1) BUMOTa PO CKacyBaHHS MOCTAHOBH y CIpaBi
PO aJAMIHICTPAaTUBHE MPABOMOPYIICHHS € HEMAHOBOIO; 2) CyI0BHi 30ip
Mae OyTH HIKYHMM 3a po3Mip mrpady, SKuid HaKIagaeTbes TAKOIO MMOCTaHO-
BOIO (SIKIIIO 3aCTOCOBAHE aIMIHICTPaTHUBHE CTATHEHHS Y BUIIISAAI mTpady).
VY 3B’s3Ky 3 UM MU IIPOIIOHYEMO BCTAHOBHUTH CYHOBHA 30ip IS TaKUX
CrIpaB y po3Mmipi, epeadadyeHOMY IS TOJJaHHS TO30BHUX 3asiB JI0 aJIMiHi-
CTPaTUBHUX CY/IB 3 BUMOIaMU HEMaWHOBOIO XapakTepy (cT. 4 3aKoHy
VYxpainu «IIpo cymosuii 30ip»), ane He Oinbine Hixk 50 % Bin cymu mrpady,
HAKJIaJICHOTO OCKaPKyBaHOIO MOCTAHOBOIO.

' 3 mpuBOAY IIHOTO IUB.: yXBaTy SIpMONMHEIIBKOTO PailoHHOTO Cyly XMelTbHUI[bKOI
0611. Bizg 27.03.2009 p. y cripaBi Ne 2a-175/2009 p., yxBany ABTO3aBOACHKOTO PailOHHOTO
cyny M. Kpemenuyxa Bif 25.06.2010 p. y cripasi Ne 2a-1833/2010) a60 oBepTaOTh I030BHI
3asBM, KOIM BKa3aHMII HEJIOIK He YCYBA€ThCA IPOTATOM BCTAHOBJIEHOTO CYZIOM Jacy (Taka
MO3M11isl BUC/IOBJIEHA, IIPUMiPOM, B yXBasli JIbBiBCbKOTO ane/ALiifHOrO aIMiHiCTpaTUBHOTO
cynmy Big 23.11.2012 p. y cripasi Ne 34375/10).
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[lizcymoByrouM BHKIa/AEHE, 3a3HAUNMO, 1110 Y LIl CTaTTi HAMHU OKpec-

JICHO JIMIIE AesKi MpoOIeMH 3aKOHOAABYOTO PEryIIOBaHHS OCKapKEHHS
[IOCTaHOB y CIIpaBax Ipo aJAMiHICTpaTUBHE mpaBomopyueHHs. OKkpemoi
PO3pOoOKH MOTPeOYIOTh MUTaHHS MPOLECYaTBHOTO CTAaTyCy Cy0’ €KTIB OCKap-
JKeHHS Ta IHIINX YYaCHHKIB CIIPaBH, MPOIEIypy PO3MIALY i€l KaTeropii
CIIpaB TOLIO. Yce Lie MOKe OyTH MPEAMETOM MOAAIBIINX AOCHTIHKEHb.
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Jyuenko JI. OTaesbHbIe MPOGJeMbl 3aKOHOAATEIbHOIO PeryJupoBaHUs
npoueaypbl 00:ka10BaAHUS B AIMUHUCTPATUBHO-IEJIUKTHOI cdepe

Cratbs OCBSIIEHA PACCMOTPEHUIO COBPEMEHHOTO COCTOSIHUSI U TIEPCIIEKTUB
Pa3BUTHI 3aKOHOAATEIIFCTBA B A IMUHUCTPATUBHO-ICITUKTHON cepe. AHATH3HUPY-
F0TCS TIPOOTIEMBI IPeAMETa M TOPSIKa 00’KaJOBaHUS B Cy MTOCTAHOBICHHUH IO
JenaM 00 aIMIHUCTPATHBHBIX ITPABOHAPYIICHUAX. YKa3bIBAeTCs Ha HEOOXOAUMOCTD
BBEJICHHS CyIe0HOTO cOOpa 3a pacCMOTpeHHe Takux Jen. [Ipennaraercs BBeCTH
00s13aTeNBHYIO TPOLICAYPY aIMUHUCTPATUBHOTO 00KaJI0BaHsI TAHHBIX IOCTAHOB-
JICHUI.

Knroueswie cnosa: odxanoBanue, aIMUHUCTPATUBHAS OTBETCTBEHHOCTH, IT0-
CTaHOBJICHHE 10 JISTy 00 aJIMUHICTPATHBHOM IIPABOHAPYIIICHUH, a IMHHUCTPATHB-
HBI1 pouecc.

Luchenko D. Selected problems of legal regulation of appealing in the
sphere of administrative liability

The article highlights on current state and perspectives of development of
administrative liability legislation. Problems of object and procedure of appealing
of decisions taken in administrative liability matter are analyzed. Also author points
to need to establish the fee in such category of litigation and proposes to implement
in legislation compulsory procedure of administrative appealing.

Keywords: appealing, administrative liability, administrative appealing, ad-
ministrative procedures.
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YK 342.9 (477) O. My3a, KaH{U[AT OPUANYHNX HAYK,
CTapIIMil HaYKOBUII CHiBPOOITHMK, cTap-
M KOHCYbTAHT IHCTUTYTY 3aKOHOAB-
crBa BepxoBHoi Pagy Ykpainn

AMiHiCTpaTHBHO-NIPOLECYaIbHUI CTATYC CY0 €EKTIB,
He HaJli/IeHNX BIaJHIMV IOBHOBAKEHHAMMN

VY cTarTi po3mISHYTO 0COOIMBOCTI aIMiHICTPATUBHO-IIPOLIECYATLHOIO CTATyCy
cy0’€eKTiB, HE HaIIEHUX BIIAJHIMH TTOBHOBAXCHHAMH. AKIICHTOBaHO yBary Ha
HEOOX1JHOCTI IOTPUMAaHHS TpaB Ta 3aKOHHHUX 1HTEpeCiB (I3UYHKX 1 IOPUANIHUX
oci0 y cdepi aaAMiHICTPaTHBHO-TIPOIECYATEHOTO PETryIIOBAaHHS.

Kniouogi cnosa: agMiHicTpaTUBHO-TIPOIECyalIbHI IIPABOBIJHOCHHH, JE€pKaBHE
YIPaBJiHHS, Cy0’€KT, aIMIHICTPAaTUBHE TIPOBA/IKECHHSL.

BaxBy ponb y 3a0e31ne4eHHi 3aKOHHOCTI y cdepi aAMiHICTPaTHBHOTO
MpoLecy BiJlirpae NOTPUMAHHS MpaB, BUKOHAHHS 000OB’SI3KIB Ta HEJIOIY-
LICHHS 3J0BKMBAaHHS MpaBaMH yciMa cy0’€KTaMM aAMiHICTPaTUBHOTO
npaBa. Tomy BUHHMKaEe HEOOXiTHICTh XapaKTEPUCTUKU came Tiel rpynu
Cy0’€KTiB aMiHICTpaTUBHO-IIPOLECYaJbHUX MPABOBIIHOCHH, SIKi Tepe-
Ba)KHO MepeOyBaIOTh y «HEPIBHOMY» CTAHOBHILI 100 Cy0’€KTIB, SIKi Hali-
JISH1 BIIaJJTHUMU ITOBHOBKEHHSIMHY Ta BUPIIITYIOTh IMIHICTPAaTHBHI CIIPABH.

Jlo rpynu «HEeBIaIHUX» Cy0’ €KTIB Y aIMiHICTpaTHBHOMY IPOIIEC TIPO-
[IOHY€THCSI BITHOCUTH:

1) rpomamstH Ykpainm,

2) iHO3eMIIiB Ta 0cib 0e3 TPOMaISTHCTRA;

3) 6ikeHIIiB Ta 0¢i0, sIKi TOTPEOYIOTh TOIATKOBOTO a00 THMYACOBOTO
3aXUCTY;

4) ropuanuHuX 0cid (KpiM aep’KaBHUX OpraHiB, YCTAHOB, SIKi MalOTh
CTaTyC IOPUAMYHOT OCOOH);

5) rpoMazicbKi 00’ €JHAHHS.

I'pomazsian Ykpaidu € ofHi€l0 3 HAHOIIbII YUCICHHUX TPYI Cy0’ €KTIiB
aJIMiHICTPATUBHO-NIPOIIECYyaTbHUX MPABOBIIHOCHH, OCKUIBKH BiIHOCHHAM
JICP>KaBH 31 CBOIMU I'POMaJISHAMHM 3aBXJIM BIIBOJAMIIOCH 3HAYHE MICIIE SIK
y IPaBOBOMY peryJIOBaHHi, TaK 1 y peaqbHiil NpaKkTUIl NPUAHATTS yIpaB-
JIHCHKUX PillICHb.

Po3yMiHHS CyTHOCTI aAMiHICTPaTUBHO-NIPOLECYaIbHOTO CTaTyCy
rpoMaasii YKpaiHu BUIUIMBAE i3 aJMiHICTPaTHUBHO-IIPABOBOTO CTaTyCy
IpOMaJTHUHA, SIKHH BU3HAYA€THCS SIK BCTAHOBIICHI 3aKOHOM Ta 1HIIUMHU
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MPaBOBHMH aKTaMH MpaBa, 000B’SI3KHU 1 BIAMOBIJaIbHICTh TPOMAASIHUHA,
10 3a0€3MeuyIoTh HOTo y9acTh B YIIPaBIIiHHI JEPKaBOIO 1 32 JOBOJICHHS
nyOiYHUX Ta 0COOMCTUX IHTEpECiB 3aBISIKH MisSIBHOCTI JIepKaBHUX
oprauis [1].

3aranbHUI IPaBOBHH CTaTyC TPOMaITH YKpaiHU JOCITIHKYBaBCs Y pam-
Kax HayKH KOHCTUTYLIMHOIO NpaBa, a TAKOXX 3HAXOAUB CBOE HAYKOBE 00-
IPYHTYBaHHS y paMKax rally3eBHX HayK 3aJIe)kKHO Bifl cdepu, y sKii Bij-
OyBaeThCs pealizallis IpaB TPOMaasH, BUKOHAHHS OCTaHHIMHU CBOIX
000B’s13kiB TOMIO. TOMy MOCTae HEOOXiTHICTh OOTPYHTYBaHHS Ha raiyse-
BOMY piBHI KOHCTUTYLIHHUX TOJOXKEHb PO MPHUBLICHOBaHUN XapaKkTep
IIPaB I'POMaJISH y BIIHOCHHAX YIIPABIIHCHKOIO XapaKTepy.

OCHOBOIO a/IMiHICTPAaTUBHO-IIPABOBOTO CTATyCy TPOMasiH YKpaiHu
€ Bu3HaveHi 3akoHoM Ykpainu «[Ipo rpomansHcTBO YKpaiHW» MUTaAHHS
HaIliOHAJIHLHOTO TpOMaIsTHCTBA [2]. 30kpeMa, MM 3aKOHOM BU3HAYEHO, 1110
0co0a, sika HaOys1a TPOMaTHCTBO YKpaiHH B MOPAAKY, IeperdadeHoMy 3a-
KOHaMH YKpaiHH Ta MDKHApOJAHUMH JOTOBOPaMH YKpaiHH, € TPOMaITHIHOM
VYkpainu. Y 3B’43Ky 3 I[IM 3 TAKUMHU 0CO0aMHU BUHUKAIOTH 1HIII 32 3MiCTOM
MIPaBOBIIHOCHHH, aHIK 3 0CO0aMHU, sIKi HaJIEKaTh 10 TPOMAISIHCTBA THIINX
KpaiH 4u € ocobamu Oe3 rpoMasTHCTBA (HapUKIIa]], OTPUMaHHS IMactopra
rpoMajsiHuHa YKpaiHu).

Buginstoore Taki BUAU aAMiHICTPATUBHO-IIPOIECYATbHOTO CTaTyCy
rpomaasHuHa [3]:

— 3arajJbHUAN aJAMiHICTPaTUBHO-IIPOLECYAIbHUI CTaTyC TPOMaJsIHUHA,
XapaKTepHUH IS BCIX BUJIIB IPOBAKEHD;

— ocobnuBwHii (ceriadpbHUI) cTaTyc, XapakTepHHUH ISl KOHKPETHUX
[IPOBAKEHB;

— OIMHUYHHIA aJIMIHICTPaTUBHO-TIPOLIECYAIBHUH CTaTyC AJSl KOHKPET-
HOTO Y4aCHHKA [IPOLIECy 32 KOHKPETHUX 00CTaBHUH.

AMIHICTPaTUBHO-TIPOLIECYATbHUM CTAaTyC IPOMaJASIHUHA XapaKTepu3y-
FOTh BUXOJISIYU 13 TEOPETUYHHUX PO3YMIiHb MPOLECyalbHOI poiti. 30Kpema,
aKILEHTY€EThCS yBara Ha MiCIli TPOMAaJsIHUHA, SIKE BU3HAYA€THCS 3aKOHOaB-
LEeM Yy XOAl 311MCHeHHS aJMiHICTPaTHBHO-IIPOLECYabHOT AiSIBHOCTI.
ToOTo BHHHKaE crieniadbHa MPOoIecyalbHa POJIb TPOMAJISH y MPOILECi.
VY cBo1O "epry, crieriaabHi IpoIlecyaibHi poJli TPOMAaIsH HeOOXiaHO TOTi-
JISITY Ha BU3HAYEHI IPUNKCaMy Cy0’ €KTUBHI TIpoLiecyalibHi poii, TOOTO Taki
poi, B X011 peanizatii skux ocoda MPUBHOCHTH Y CBOIO TIOBENIIHKY (aKTo-
pu cy0’€KTHBHOTO XapakTepy. ABTOPH PO3yMIIOTh aIMiHICTPaTHBHO-TIPO-
LecyalbHUHI CTaTyC Y By3bKOMY Ta HIMPOKOMY 3HAu€HHi, pO3KPUBAIOUU
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BIIMOBIAHI MiAXOAHM Yepe3 CYKYMHICTh €JIEMEHTIB, SIKi XapaKTepu3yloTh
BI/IMTOBITHI aMiHICTPaTUBHO-IIPOIIECYATbHI CTATyCH:

1) y By3bKOMY 3Ha4€HHI — II€ TaKi €JIeMEHTH, SIK aJIMiHiCTPAaTHBHO-
mpoluecyasbHi pasa, aIMiHiCTPaTUBHO-IIPOLIECyabHa MPaBO3JaTHICTB,
aJIMIHICTPaTHBHO-TIPOIIeCyallbHA A1€3JaTHICTh, aIMiHICTPAaTHBHO-TIPOIIECY-
abHI CBOOONH, aIMiHICTPAaTUBHO-IIPOLIECYalIbHI 000B’A3KH, aaMiHICTpa-
TUBHO-TIPOLIECYaJIbHI 3aKOHHI iIHTEPECH;

2) y MUAPOKOMY 3HAUYCHHI — II€ aJMiHICTPaTHBHO-TIPOIICCYaTbHUM
CTaTyc rpOMaiiHAHA Y By3bKOMY 3HAUCHH1; IPaBOB1 NPUHLIUIN aAMiHICTpa-
TUBHO-TIPOIIECYaTIBHOTO CTATYCY; aIMiHICTPaTHBHO-NPOLIECYaIbHI TapaHTii
3a0e3mneueHHs aqMiHICTPaTUBHO-TIPOIIECYaTLHOTO CTaTyCy; (PyHKIII, mpaBa
Ta 000B’SI3KH 1HIIMX Cy0’ €KTIB aAMiHICTPaTUBHO-IIPOLIECYaJIbHOT AisIIbHOC-
Ti, SIKI MAOTh BIJIHOIIEHHS JIO TPOMAJIsH SIK 10 11 cy0 ekTiB [4].

HabyTTst oco60t0 aaMiHiCTpaTHBHO-TIPOIIECYATHLHOTO CTaTyCy BinOy-
BAa€THCS HA MiACTaBl BU3HAYEHHS ii aJMiHICTpaTUBHO-TIPOLECYaIbHOT
mpaBocy0’€KTHOCTI —a/IMiHICTPaTHBHOT MPOIECYaIbHOT MPaBO3IATHOCTI
Ta nie3garHocTi. CTOCOBHO TPOMaJISH SIK Cy0’ €KTIB aMiHICTpPAaTHBHO-TIPO-
LecyajJbHHUX NMPaBOB1IHOCHH, HAOYTTS HUMH aIMiHICTPaTUBHOI IpoOIIeCy-
albHOT MPaBO3JaTHOCTI 1 Ji€3aTHOCTI O3HAYa€E MOXKIUBICTH OYTH
Cy0’€KTOM aIMiHICTPAaTHBHO-TIPOIECYAIbHUX TIPABOBITHOCHH, MaTH BiJl-
MOB1/IHI MpoLleCyalibHI MpaBa i 000B’s3KH, & TAKOXK 3JIaTHICTh CBOIMH
JistMU HAaOyBaTH Ta 3/11MCHIOBATH MIPaBa i BUKOHYBATH 000B’SI3KH. Y 1[hO-
My KOHTEKCTI CIIiJ] 3ayBa)XUTH, 110 HAOYTTS BiJIOBITHUX IPaB Ta BUKO-
HaHHs 000B’A3KiB B aJMiHICTPaTHBHO-IIPOLECYATbHUX PAaBOBIAHOCHHAX
OB’ A3aHe 13 HEOOXiAHICTIO y TaKWX BiTHOCHHAX BUKOPUCTOBYBATH HE
JUILE BU3HAYCHUHM 3aKOHOM IMPOLECyaJbHUH IHCTPYMEHTApii 111 MOX-
JIMBOT aKTHBHOI y4acTi B TaKMX BiJHOCHHAX, a i1 HA0yBaTH BiJIIOBITHUX
MIpaB aJIMiHICTPAaTHBHOTO XapaKTepy.

Heo0xi1HO 3a3HaYMTH, 1110 aIMiHICTpAaTHBHE 3aKOHO/IABCTBO Iepeadadae
MOJKJIMBICTh OOMEKEHHSI MPOIIeCYyalIbHOT TPABO3IATHOCTI UM JII€31aTHOCTI
(HampwKTam, 3acCTOCYBaHHS BiIMOBITHUX aIMIHICTPaTUBHHUX CTSITHEHD 32
BUYMHEHHS aJAMIHICTPAaTUBHUX MPOCTYIKiB; iICHYIOUi OOMEKEHHS B yMOBax
HaJ3BUYANMHOTO CTaHy Ta TOIIIO).

BignoBiguuii cTaryc rpomMaasH YKpaiHd B aAMiHICTpaTHBHOMY IIPO-
LieCl MOIIMPIOE HA OCTAHHIX MEBHI aJMiHICTPAaTHBHI MPOLEILYPH, YHACHUKOM
SIKHX 13 00Ky (hi3MYHMX 0Ci0 MOXKYTh OyTH BUKIIIOUHO IPOMAJISTHU YKpaiHH,
a00 SIKILO [UIs IPOMAJSIH YKPaiHU Y 3arajbHONPUHHATHX I BCIX IPOLEY-
pax MicTarecs neBHi ocodnuBocti. Hanpuknan, y KAC Ykpainu mictsaTbes
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MPOBAKEHHS, IPUCBIYCHI 0COONMBOCTAM PO3IIsAY BUOOPUHX CIOPIB,
y SIKAX 33 CBOEIO MPUPOJIOI0 MO3MBAYAMH MOXYTh BHCTYIIATH BHKJIIOYHO
rpoMajisiHu YKpaiHu, siK TaKi, [0 MaloTh BUOOPYi ITpaBa.

AMiHICTpaTUBHO-IIPOLIECYATBHUM CTaTyC rpoMaisiH YKpaiHH Ma€ CBil
BHSIB 1 y BITHOCHMHAX 3 OpraHaM{ BUKOHABYOI BJIAJU i/ 9ac MPUAHATTS
YIPaBIiHCHKUX PIllIeHb. 3arajoM peai3allis BilMOBIIHUX TpaB rpoMaIs-
HaMH y BiTHOCHHAX 3 OpraHaMU Jep)KaBHOT'O YIPAaBIiHHS Bi0yBa€ThCs
IUISIXOM Y9acTi y Iep >KaBHOMY yIPaBIIiHHI SIK O€3IT0CepEIHbO, TaK 1 OO0~
CepelIKOBaHO, peajizalii rpoMaITHIHOM HAJIC)KHUX HOMY ITPaB, BUKOHAHHS
000B’sI3KiB, TIOJIAHHS CKapTH, 3asiBH Ta iH. [5].

BuninsioTs TakoX BiIIMOBIIHI TPYITH aMiHICTPATHBHO-TTPOIIECYyaTbHUX
npaB rpomajst [3]:

— 3aJIeKHO BiJ cTajii aIMiHICTPaTUBHOTO MpoIlecy: Mpasa, IMoB’s3aHi
3 MOXKJTUBICTIO TIOPYIIICHHS aAMIHICTPaTUBHOTO MPOTIECY 3 IHIIIIaTHBHY I'PO-
Ma/ITHUHA (30KpeMa, IPaBo Ha OJIepKaHHs KOHKPETHOT iHdopmarii B KoM-
METEeHTHUX OpraHax, MpaBo Ha MOJAaHHs 3asBH TOIIO); NIPaBa, MoB’s3aHi
3 MOIH(OPMOBAHICTIO IPOMATHIHA TTPO MPUYXHH Ta I[LUTi 3aJTy4eHHS HOTO
710 aIMIHICTPaTUBHOTO MIPOLIECY, TOPYIIECHOTO 3 IHILIaTUBH IHIIUX CY0 €KTiB
(30KpeMa, 11e IpaBa Ha 03HAHOMIICHHS 3 MaTepiaiaMy ClIpaBy, Ha OTPUMaH-
HS PO3’SICHEHHS IT1JCTaB 3aCTOCYBAaHHS O HHOI'O MPUMYCOBUX UM aJMiHi-
CTPaTHBHO-TIONEPEKYBATBHNX 3aXO0/IiB); MPaBa, sIKi JAIOTh MOXKIUBICTD
IPOMaJTHUHY BIUTMBATH Ha XiJT 1 pe3yJIbTaTH aIMiHICTPATUBHOTO MIPOIIECY;
IpaBa, OB’ sI3aHi 3 MOXKIINBICTIO OCKaP)KEHHS TPOMAJITHUHOM il i pillleHb
KOMIIETEHTHUX OpPTaHiB Ta MOCaZ0BUX 0cil;

— 3aJIeKHO BiJ] MOXJIMBOCTI OCOOUCTOTO 3MIHCHEHHS TPOMAITHUHOM
aJIMiHICTPaTUBHO-NIPOLIECYAIbHUX PaB: NpaBa, sIKi TPOMaIsTHUH peati3ye
CaMOCTIHO; TIpaBa, Peaiallito SIKUX 3T1JIHO 13 3aKOHOM I'DOMAJISTHUH Jie-
JIETY€ THITM 0co0aM (3aKOHHHUM TIPEICTaBHUKAM );

— 3a CcrmocoOOM il CJIiT BUIUINTH: aMiHICTPAaTHBHO-IIPOIIECYyalbHi
npasa, JUIs peatizalii SKuX rpoOMaITHUHY Tpeba 3poOUTH NeBHi Aii, HarpH-
KJIaJl 3aBUTH KJIOIIOTAHHS PO HAJAaHHS HoMy Nepekiagada; agMiHicTpa-
TUBHO-TIIPOLIECYalIbHI IIpaBa, AJis peaizalil IKUX rPOMaJsiHUHY HEeMae
HEOOX1THOCTI peabHO TisTH (HAPHUKIIAJI, IPaBO Ha PO3IIIsi 3asBU B yCTa-
HOBJICHHH 3aKOHOM KOHKPETHUN TEPMiH).

Pa3zom i3 MOKIIMBICTIO HAOYTTS BiIMOBIAHUX MPOLECYaIbHUX MPAB CIiJT
TOBOPHUTH 1 MPO 3AIMCHEHHS MpolecyaIbHuX 000B’s13KiB. Tak, 10 Takux
000B’sI3KIB BITHOCITH a0COTIOTHI 1 BigHOCHI. Ilepii He 3amexarhb Bif K-
XOChb KOHKPETHUX 00CTaBHH, BOHU, 0€3yMOBHO, ITOKJIIAI0THCSI HA KO)KHOTO
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(moTpuMaHHS TPaBUJI AOPOKHBOTO PYXY, ririeHi i T. iH.). BignocHi
000B’I3KM BUHUKAIOTH 13 TIPaBOMIPHHUX /i, CHPSIMOBAHUX HA TIPUI0aHHS
paB i KOpUCTYBaHHsS HUMH (000B’ 53Ky a0iTypieHTa, unTada 0i0mioTeKH,
BJIACHHMKA aBTOMOO1JIA 1 T. 1), 1 IPaBOMOPYIICHb (HAPUKIIAMA, CIIATUTH
mrpad) [6].

TakuM YMHOM, aAMiHICTPaTUBHO-TIPOIECYAIBHUI CTATyC TPOMaITHIHA
nepeadadae MOXKIMBICTh MaTH NpaBa Ta BUKOHYBAaTH 00OB’SI3KH, a TAKOXK
Ha0yBaTH MPOIIECyaTFHUX MPaB Ta 3A1HMCHIOBATH IPOIICCyalbHI 000B’ I3KU
B a/IMiHICTPaTHBHO-TIPOIIECYaJIbHUX TIPABOBITHOCHHAX.

IHO3emiIi, ocoOu Oe3 rpoMajTHCTBA, a TAKOXK 1HIIN Kareropii ocio, sKi
He repeOyBaroTh Y IPaBOBOMY 3B’ S3Ky 3 Iep)KaBOIO YKpaiHa, MOXKYTh TAKOXK
BUCTYIIaTH YYaCHUKAMH aMIHICTPaTHBHO-IIPOLIECYaIbHUX PABOBITHOCHH.
[TinTBepIKEHHIM IILOMY € KOHCTUTYI[IHHE TIOJIOKEHHS CTaTTi 26, 3Tr1IHO 13
SIKUM 1HO3EMIIi Ta 0COOHM 0e3 TpoMaTHCTRA, 110 TTepeOyBaroTh B YKpaiHi Ha
3aKOHHUX MiJICTaBaX, KOPUCTYIOTHCS OJHAKOBHMH IIpaBaMH 1 cBoOogaMu,
a TaKOXX HECYTh TaKi cami 000B’SI3KH, 1110 1 TPOMAJSTHH YKpaiHH.

3axoHoMm Ykpainu «IIpo mpaBoBwuii craryc iHo3eMIliB Ta ocid 6e3 rpo-
MaJITHCTBa [ 7] BU3HAUEHO IPAaBOBUH CTAaTyC iHO3EMLIB Ta 0ci0 6e3 rpoma-
JSTHCTBA, SIKi iepeOyBatoTh B Ykpaini. L{um 3akoHOM iHO3eMIIiB Ta 0cib 6e3
TPOMaJITHCTBA TIOJILIIEHO HA YOTHUPH TPYTIN: SIKi IepeOyBaroTh Ha TEPUTOPIi
VYkpainu Ha 3aKOHHUX ITiICTaBax; SIKi MOCTIHHO MPOXHUBAIOTH B YKpaiHi; sKi
TUMYACOBO 1epeOyBaroTh Ha TEPUTOPIT YKpaiHH; SKi THMYACOBO MPOXKHBA-
I0Th B YKpaiHi.

IHO3emMui Ta ocoOu 6e3 rpoMaASHCTBA, SIK 1 TPOMaJsIHU YKpaiHu, He-
CyTh aJMIiHICTPAaTUBHY BiAMOBIMaIBHICTD 3TiMHO 3 HOpMamu Komekcy
VYkpainu 1po agMiHICTpaTUBHI MPaBOMOPYIIEHHS, MOXYTh OyTH ITO3HUBa-
YaMH B aJIMIHICTPaTHBHOMY CyAOYHMHCTBI, @ TaKOK OpaTu y4acTb y He-
FOPUCIUKITIHHNX TTPOoBaLKeHHSX. [Ipu IboMy 110 11i€i KaTeropii 0cid HOpMH
aJMiHICTPATHBHOTO 3aKOHOJ/IABCTBA BCTAHOBIIOIOTH OCOOIMBOCTI pealri-
3a1ii HUMU CBOE€T aJIMiHICTPaTUBHOI MpoliecyanbHOI IpaBocy0’ €KTHOCTI,
110, 30KpeMa, IT03HAYAETHCS HA MOXKIMBOCTI y4acTi B OKPEMHX BHAAX
aJAMiHICTpaTHBHO-IIPOLECYaJbHUX NPaBOBiqHOCHH. Hanpuknan, TUIbKH
710 1HO3eMIIiB Ta 0cib 6e3 rpoMasTHCTBa MOXKE Oy TH 3aCTOCOBAHUI TaKUH
BUJI 3aX0y aAMIHICTPATHBHOTO ITPUMYCY, SIK BUABOPEHHSI, a00 caMe 3 TTiel
MiJCTaBH Cy0’€KT BIaJHUX TOBHOBa)XEHb MOXKE 3BEPHYTHCS IO aIMiHi-
CTPaTHUBHOTO CYIY.

AMIHICTpaTHBHO-TIPOIIECYAIbHUI CTaTyc OKEHIIIB BU3HAYEHO 3aKO-
HoM Ykpainu «IIpo OikeHwiB Ta 0ci0, siki MOTpeOyIoTh JOAATKOBOIO 200
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TUMYACOBOTO 3aXUCTy» [8]. 30Kpema, BUKIIOYHO Taka Ipyma ocid BCTymnae
y BIZITHOCHHH 3 JICP3KaBOIO 1110/I0 BU3HAHHS O1KeHIIeM ab0 0c00010, siKa Mo-
TpeOye 101aTKOBOTO 3aXUCTY, BTPATH YU 1030aBICHHS TAKOTO CTATyCy.
VY posn. 11l nuporo 3akoHy BU3HAuYEHO IpaBa ODKEHIIIB, peati3allis KX
BiIOYBAETHCS TAKOXK y pamMKax aJMiHICTPaTHBHO-TIPOIIECYAIbHUX MPaBO-
BITHOCHH.

[TuTanHs anMiHICTPaTUBHOI MPOLECYaNbHOI MPABOCYO EKTHOCTI IOpPH-
IUIHOT 0COOM CIiJ TMOB’SI3yBaTH 13 3arajbHOI0 aJIMIiHICTPAaTHBHOIO
paBocyO’ €KTHICTIO, sIKa BUHUKAE Y FOPUINIHOI 0COOM 3 MOMEHTY peecTpa-
wii 3rigHo 13 3akoHoM Ykpainu «IIpo nepikaBHY peecTpariiio IOpHITIHIX
ocib Ta dhizmaHuX ocio-miampueMitiBy [9]. Cam dakt gepxkaBHOT peecTparrii
IOPUINYHOI 0COOU € BUAOM aJMiHICTPATUBHUX POBAIKEHb.

Sk 3a3Ha4a€THCS, 3MICT 1 00CAT aIMiHICTPAaTUBHOI TPaBOCYO’ €KTHOCTI
FOPUIUIHOI 0COOM 3aJICKUTh, 30KpeMa, 1 BiJl OpraHi3amifnoi hopMu 1opu-
OuaHOi 0coOM (opraH, yCTaHOBa, MiANPUEMCTBO, 00’ €THAHHS IPOMAJISTH
tomo). KOpuanyni ocobu pearnizyroTh CBOI IpaBa Ta 000B’sI3KH y cdepi
myOmivHOT anMiHiCcTpalii, 30Kkpema, y Bi/ITHOCHHAX, [TOB’SI3aHMUX 3 OJIepKaH-
HSIM aJMIHICTPaTUBHUX IOCIYT, 3 ACP>KaBHUM HAIJIAZOM 1 KOHTPOJIEM 32
rOCIOaPChKOIO JISUIBHICTIO 1i€T ocodu Torro [10].

BignoBigauii 00csT agMiHICTpaTHBHOIT MpOIECcyalbHOI TPaBoO-
Cy0’€KTHOCTI IOPUJAMYHUX OCI0 3aJIeXKUTh 1 BiJ] 3arajabHOI aMiHICTPaTHB-
Hoi mpaBocy0’ekTHOCTI. KOpHIuuHI 0cOOM MOXKYTh BUCTYIIATH CY0’ €KTaMU
y PI3HHX aJMiHICTPAaTUBHUX MPOBA/KEHHIX (HAPUKIAL, PeeCTpaIiiHi,
JI03BUIBbHI IPOBAIKEHHS ), IHIIIIOBATH aMiHICTPaTUBHHH TI030B, 8 TAKOXK
MTOCaIOBUX OCI0 FOPUINIHUX 0CI0 MOXKe OyTH IPUTATHEHO 10 aaMiHICTpa-
THUBHOI Bi/IMTOBIAAILHOCTI 32 OKpeMi BUAM aIMiHICTPATHBHUX IMPOCTYIIKIB.

OpuanyaumMu ocobamu MOXYTh OyTH TPOMajaChKi 00’ €qHaHHS
(00’enHaHHS TPOMAJISH), OMHAK B aMIHICTPaTUBHOMY IIpaBi BOHH HaOyBa-
I0Th THX IIPaB Ta 00O0B’s3KIB, sIKi peati3yloThCs Y MEBHUX BHUJIAX aJMiHi-
CTpaTHBHO-TIPABOBUX BiJHOCHH. B anMiHICTpaTHBHOMY MpPOLIEC] TPOMAJICHKI
00’€THAHHS TAKOXX BUCTYIAIOTh OKPEMOIO JIAHKOIO TPYIIH «HEBJIATHUX)
cy0’€KTiB, OCKUJIBKA MalOTh CBOi OCOONMBOCTI B YTBOPEHHI, JisSUIBHOCTI,
a TaKOX MPHUIMHEHHI JisJIbHOCTI Ta 3aXMCTI CBOIX mpas. [ pomajachbki
00’ eqHAHHS K OpraHi3amiifHO-TIpaBOBE YTBOPCHHS BiIPi3HAIOTHCS Bif 1H-
LIMX IOPUIMYHUX 0Ci0 i 0COONMBUM CTaTycOM CBOiX WICHIB Ta 3aCHOBHH-
KiB, sIKi MOXKYTh HaOyBaTH Ha BiZIMiHY BiJl iHITUX (Pi3HYHHUX Ta IOPHITIYHIX
0Ci0 He WICHIB Ta HEe 3aCHOBHHKIB I'POMAJCHKHUX 00’ €THAHD TOJATKOBUX
mpas Ta 000B’SA3KiB.
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[IpaBOBi OCHOBH YTBOpPEHHS IPOMaJICEKUX 00’ €HAHb BPEryIbOBaHi
3akoHoM Ykpainu «[Ipo rpoMazachki 00’ eaHaHHsD (BBEACHO B [Iit0 3 1 ciu-
Hs 2013 p.) [11]. Bokpema, Tpomaickke 00’ €THAHHS 3a OpraHi3aliifHO-TIpa-
BOBOIO ()OPMOIO YTBOPIOETHCS SIK TPOMaJIChKa OpraHizailis abo rpoMajichka
cminka. l{lum 3akoHoM mepenbadeHo BiAMOBIAHI paBa TPOMAJACHKHUX
00’€THaHb, SIKi BOHU MOXYTh Pealli3yBaTH y paMKax aJMiHiCTPaTHBHO-TIPO-
LecyaIbHUX MPaBOBIJHOCHH: 3BEPTATUCS Y TIOPSIKY, BA3HAYCHOMY 3aKOHOM,
JI0 OpraHiB Iep>KaBHOI BJIAJM, OPTaHiB BIaau ABTOHOMHOI PecmyOmiku
KpumM, opraHiB MicIieBOro caMOBpsiAyBaHHS, iX IMOCAJOBHX 1 CITYKO0BUX
0ci0 3 MPOMO3HLIsAMHE (3ayBayKEHHSIMH ), 3asiBAMH (KJIOTIOTaHHSIMH), CKapra-
MU; OEPKyBaTH Y TIOPSIKY, BH3HAYEHOMY 3aKOHOM, IIYOJTiUHY iH(OopMaIliro,
IO 3HAXOJAUTHCS y BOJOMIHHI Cy0’€KTIB BIIaJHUX MOBHOBAa)KEHbB, 1HIINX
PO3MOPATHUKIB MyOnivHO1 iH(opMalii; Opatu ydacTb y HOPSIKY, BU3HA-
YEHOMY 3aKOHOJIABCTBOM, Y PO3POOJICHHI IMTPOCKTIB HOPMATHBHO-TIPABOBHUX
aKTiB, IO BUJAIOTHCS OPraHaMu JepKaBHOI BJIa 1, OpraHaMu BlIaand ABTO-
HoMHOT PecnyOmiku Kpum, opranamu MiclieBOro caMoBpsiTyBaHHs i CTOCY-
FOTBCSI chpepr AiSTBHOCTI TPOMAICHKOTO 00’ €THAHHS Ta BAKIIMBHUX ITUTaHb
JeP’KAaBHOTO 1 CYCIIJIBHOTO JKHUTTS; MPOBOJUTH MHUpPHI 310paHHs; OpaTu
y4acTh y IOPSJIKY, BA3HAYEHOMY 3aKOHOJIABCTBOM, Y POOOTI KOHCYIIBTATHB-
HUX, J0PaAYuX Ta IHIINX JOTIOMIXXHHUX OPraHiB, 1110 YTBOPIOIOTHCS OpraHa-
MU JepXKaBHOI BIaaM, opranaMu Biaan ABToHOMHOI PecnyOniku Kpuwm,
OpraHaM# MiCIIEBOTO CaMOBPSIIyBaHHS JUIsl TPOBENEHHST KOHCYIbTAIIIH
3 TPOMAJICBKUMH 00’ €JHAHHSIMH Ta HiATOTOBKM PEKOMEHAALIN 3 MUTAHB,
IO CTOCYIOTHCS CpepH IXHBOT iSUTBHOCTI.

TakuM YMHOM, aAMIHICTPaTUBHO-NIPOLECYATbHUI CTaTyC Cy0’ €KTiB, HE
Ha/IIJICHUX BJIaJHUMU MOBHOBKEHHSIMH, XapaKTEPU3YEThCS CYKYIHICTIO
aJIMiHICTpaTUBHO-NIPOLIECYAIbHUX TpaB Ta 000B’SI3KiB, TapaHTiil ix 3a0e3-
TIEYeHHs, peajizallis SKUX BiJI0yBa€ThCS Y paMKax Pi3HUX BHIIB a/IMiHi-
CTPaTHUBHO-TIPOIIECYAILHOI AisTHHOCTI (8 IMiHICTPATHBHO-TIPOLIECYaTbHIX
[IPOBAKEHb). YPaxoBYIOUH 1€, aAMIHICTPAaTHBHE 3aKOHOJABCTBO YKpaiHU
notpedye peopMyBaHHS 3 TOUKH 30py AOMIIBHOCTI ICHYIOUOTO PETYIFO-
BaHHS aIMIHICTPATHBHO-TIPOIICCYATHLHUX MMPABOBITHOCHH.
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My3a O. ATMHHHCTPATHBHO-MIPOILeCCYaTbHBII cTaTyc Cy0beKTOB, He Ha-
JeJIEHHBIX BJIACTHBIMH MOJHOMOYHSAMHA

B crarbe paccMOTpeHBI 0COOCHHOCTH aIMUHICTPATHBHO-TIPOIIECCYaTbHOTO
cTaryca CyObeKTOB, HE HAJICIICHHBIX BIIACTHBIMHE IIOJTHOMOYHSMU. AKIICHTHPOBAHO
BHUMaHHE Ha HEOOXOIMMOCTH COOJTIOZICHUSI TIPaB ¥ 3aKOHHBIX HHTEPECOB (hU3HMUe-
CKHUX W IOPHIMUYECKHX JIMI B chepe aJMUHUCTPATHBHO-TIPOLIECCYaTbHOTO PEryJIH-
pOBaHMSI.

K rpynne «HeBIacTHBIX)» CyOBEKTOB B aIMUHUCTPATUBHOM IpoIiecce Mpea-
JIaraeTcst OTHOCHTh: 1) rpaxkJaH YKpauHsl; 2) HHOCTPAHIIEB U JIUIL 0€3 IPak/JaHCTBa;
3) OeXeHIIeB | JIUI], KOTOPbIE HYXKIAIOTCS B TOTIOJHUTEIBHON HJIM BPEMEHHOU
3anuTe; 4) IOPUINIECKHX JUI (KPOME TOCYIapCTBEHHBIX OPTaHOB, YUIPESKIACHUH,
KOTOpBIE HMEIOT CTAaTyC FOPUANIECKOTO JINIIA); 5) 00mIecTBeHHbIE 00BETNHEHNS.

AMUHHACTPAaTHBHO-IIPOIIECCYANBHBIN CTaTyC CyOBEKTOB, HE HaJleICHHBIX
BJIACTHBIMH TTOTHOMOYHSIMH, XapaKTEPHU3yeTCsI COBOKYITHOCTHIO aIMAHICTPATHBHO-
MPOIECCYANBHBIX MPaB U 0053aHHOCTEH, TAPAHTUH HX 00CCIIEUCHUS, PeaTn3aIlis
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KOTOPBIX IIPOUCXOJUT B paMKaX Pa3HbIX BUJIOB aIMUHUCTPATUBHO-IIPOLIECCYaIbHOM
JIeATeNIHOCTH (3 AMUHHUCTPATHBHO-TIPOIIECCYAIbHBIX TIPOU3BOJICTB).

Knrouesvie cnoea: aqMIHUCTPATHBHO-IIPOIIECCYalbHBIC TPABOOTHOIICHS,
TOCYJapCTBEHHOE YIIPABJICHHUE, CyOBEKT, a IMUHUCTPATHBHOE TIPON3BOACTBO.

Muza O. The Administratively-Judicial Status of the Subjects, Unpro-
vided with Public Powers

In the article the features of administratively-judicial status of the subjects,
unprovided with public powers are considered. Attention is accented on the neces-
sity of inhibition of the rights and legal interests of physical and legal persons in
the sphere of the administratively-judicial regulation.

To the group «non-power» subjects in the administrative process is suggested
to take in: 1) citizens of Ukraine; 2) foreigners and persons without citizenship; 3)
refugees and persons which need additional or temporal defence; 4) legal entities
(except for public bodies, establishments which have status of legal entity); 5)
public associations.

Administrative judicial status of subjects, unprovided with public powers is
characterized an aggregate of the administrative judicial rights and duties, guaran-
tees of their providing, realization of which takes place within the framework of
different kinds administrative judicial activity (administrative proceeding).

Keywords: administrative procedure legal relations, public administration,
subject, administrative proceeding.
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VIK 342.92(477) I. Tkau, kaHAU[AT OPUANYHNX HAYK, [O-
ILIeHT, ToLeHT Kadeapyu agMiHicTpaTHBHOrO
Ta (iHaHCOBOrO mpaBa JIbBiBCbKOrO Hallio-
Ha/IbHOTO yHiBepcuTeTy iM. I. @panka

IIpyHMnu cn1y>k60B01 FiATBHOCTI
Yy HOBOMY 3aKOHi YKpaiHu
«IIpo mep>kaBHY CIy>KOy»

VY craTTi mpoaHani3oBaHi 3MiHH, SKi 3HAWIUIA CBOE 3aKPIIJICHHS B HOBOMY
3axoHi Ykpainu «IIpo nepkaBHy ciy:k0y» 1010 MIPUHIMIIB JIePKABHOI CITYKOH.
Psit mpUHIMIIB € [IIKOM HOBUMH (IPUHIIMIT BEPXOBEHCTBA MPaBa, MOJITHYHOT He-
yIepemKeHOCTI, IPO30POCTi), a 1HIII JIemo 3MiHeHi 3MicToBHO. OcobnuBa yBara
MPHUIIISETHCSI HOBUM IPUHIUIIAM JEpPKaBHOI CITy>KOH, IX poJi y CTaHOBIICHHI
SIKICHO HOBOTO 1HCTUTYTY ITyOTi9HOI CITyKOH.

Kntouosi cnosa: nepxasHa ciyx0a, NPUHINIH, yOniyHa ciryk0a, IHCTUTYT
JIePKABHOT CIIYKOH, KOPYIILIis.

[MpuHIUIIH, SIKi € 00’ EKTUBHUMH 32 3MICTOM 1 Cy0’ €KTUBHUMH 32 (DOPMOIO,
HECYTh JIOCUTh BArOME THOCEOJIOTTUHE, METOIOJIOTUHE, IHQOPMATHUBHE 1 Op-
raHizaliiHO-yIpaBIliHChbKe HaBaHTa)KCHHs. BOHU € cBOEpiiHIM (hyHIaMeH-
TOM Oy/Ib-sIKOi HaJOYZJOBH 1, 30KpeMa, IHCTUTYTY JIep>KaBHOI ci1ykOu. Yemix
LBOTO THCTUTYTY OyJe OYEBUIHUM TOAI, KOJM MPHHLMITK HE JIUIIE ICKIapy-
I0ThCS, @ HUMH Oe3I0CepeIHbO KEPYIOThCS Ha MPAKTHUI, KO HUMH HPO-
HHU3aHa Bcs CITyK00Ba AisuIbHICTb. | HaBMaku, iIrHOpyBaHHS PUHLIUITIB MOXE
MPU3BECTHU 10 PYHHIBHUX HACII/IKIB, @ IHKOJIM — KaTacTpo(idHuX.

[Mompwm pi3Hi qymku, pedopmu, 0a30Bi MPUHIIUIH 1 MIHHOCTI TOBHHHI
3aJMIIaTUCs He3MIHHUMH. Kepyrounch nMMU NpUHIMIIAME, MOJKHA I10Ch
BIOCKOHAJIIOBATH, IIPOEKTYBAaTH, NPOrHo3yBaTu. OJHAaK KOJIU MPUHLUIIN
Ppi3HI, HEMOYJIMBO 3HAWTH CITIJIbHY MOBY HaBiTh BHCOKOKBAi(iKOBAaHHM
criertiaictaM. BoHM 3yMOBITIOIOTE 3HAYUMICTh, 3aKOHOMIPHICTE 1 COITiaTh-
HY IIHHICTH BITHOCHH, SIKi BHHUKAIOTH HA JIEPyKaBHIHN CITyKOi.

JlepxaBHa ciry>k0a ITPyHTYETHCSI HA OCHOBHHUX TIPHUHIIMITAX OpTaHi3arlii
1 AISUTBHOCTI JIEpP’KaBHOTO arapary, OJ{HaK i BIACTHBI 1 crieliaibHi IPHUH-
LUTIH, 3aKPITUICHI B IIF0OYOMY Ta HEIOJaBHO TPUHHATOMY HOBOMY 3aKOH1
VYkpainu «lIpo nepxxaBry ciayx0y».

[IpaBoBe 3akpinieHHs TPUHIHUIIB JIePKaBHOI CIy>KOM 00yMOBITIOE
(hyHKITIOHYBaHHS AepKAaBHUX OPTaHiB, MisSUTbHICTD TeP’KaBHUX CITYKOOBIIIB,
CTaOLIBbHICTh JIePKaBHO-IIPABOBOIO PETYIIOBAHHS JEPKABHO-CITY>)KOOBUX
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BITHOCHH, a TaKOX OOTPYHTYBaHHS TE€HACHLIN PO3BUTKY 3aKOHOAABCTBA
PO JIEP’KaBHY CITYXKOYy.

[IpuHnKM 1epkaBHOI cayX0U Big0OpaaroTh HAHOLIBII CYTTEBI CTO-
POHU opranizaii 1 pyHKIIOHYBaHHS HE TUIBKH caMmoi Iep)KaBHOT CIyKOH,
a 1 yciei cuctemMu Iep>KaBHUX OPTaHiB, BU3HAYAIOTH 3MICT CKJIATHHUX
B3a€MO3B’s3KiB BCepeIHI caMoi cucTeMHu. J{Jst mpukiasy, BOHU BU3HAYa-
I0Th TaKi Aep:KaBHO-YIPaBIIHCHKI 3B’ SI3KH, SIK: 1) po3moin mpati; 2) Tepu-
TOpialbHa opraHi3aiis (IIEHTpalbHE 1 MICIIEBE YIIpaBIiHH:A); 3) ragy3ena
oprasizaiis; 4) iepapxXis opraHi3ariii; 5) po3MoiJT TOBHOBaXEHb 1 KOMITe-
TEHII{ MK EHTPaJILHUMH 1 MiCIIEBUMH OpraHaMH MyOJiuHol aaMiHicTpa-
mii [1, c. 199].

3akoH Ykpainu «lIpo nepxashy ciyxx0y», npuitastuii 17 nucronana
2011 p. i sxuit HaOyBae unHHOCTI 3 1 ciuns 2014 p. [2], 3akpinuB HOBY
cucteMmy npuHOHMiB. Cepen HUX MOKHA BUIUTUTA KOHCTUTYITIHHI TIPHH-
LUIK: BEPXOBEHCTBO MpaBa; MaTpioTH3M 1 CIYyXKiHHS Hapoay YKpaiHu;
3aKOHHICTb, PIBHUH JOCTYN A0 JIEPIKABHOI CIIy>KOHM Ta MPUHIUIH CITYXK-
00BOI IisITEHOCTI: MpodecioHai3zm, J00pOIeCHICTh, TTOJTITHYHA HEyTIepe-
JOKCHICTh, TIPO30PICTh MisTbHOCTI, IEPCOHAJIBHA BiMOBIIANIBHICTD JEP-
JKaBHOTO CITyKOOBIISI.

[IpyuHIMI BepXOBEHCTBA IpaBa BUMAarae iANOpsIAKyBaHHS IisSUIbHOCTI
Jep>KaBHUX OpraHiB 3aJJOBOJICHHIO 1 3aXUCTY MPaB JIIOAWHH, 3a0€31CUEHHIO
iX IpiopUTETHOCTI. [HITUME clToBaMH, BCS AiSUTBHICTD JA€P)KABHOT CITYKOH
[IOBHHHA CIIPSIMOBYBAaTUCH Ha CIYXKIHHS IHTepecaM KO>KHOTO I'poMaiHUHA
1 Hapony B inomy. Tomy, sik 3a3HauuB cBoro yacy B. b. ABep’saHoB, npo0-
JieMa BEPXOBEHCTBA TpaBa MOXKe OyTH HacIpaB/i po3B’si3aHa y KOHTEKCTI
HaJIaro/PKeHH [IMB1JII30BaHUX B3a€MO3B’SI3KiB (B1IIHOCHH) JTIFOJIMHH 3 JIEp-
YKaBHUMH OpraHaMH Ta iX MocaJoBUMH 0co0aMu. [HIIMMU clioBaMu, peab-
HO YMHHHHA PEXUM ITUX B3a€MOBITHOCHH — IIC 1 € CIIpaBkHiil cTaH 3a0e3-
TIeYeHHs BEPXOBEHCTBA MPaBa B JepiKaBi 1 CycCITiabCTBi [3, ¢. 3].

BrnacHe npuHIMT BEepXOBEHCTBA MIPaBa BUMarae, oo 3rajiati B3aeMo-
BIIHOCHHHU OyJTH MaKCUMAaJIbHO 30pi€HTOBaHI Ha ePEKTUBHE 3a0e3MeUCHHS
peasnizariii mpas i cBOOO JIFOMHH 1 IpOMaJITHUHA. BiH MOBUHEH BTiOBA-
THUCH y MIPABOTBOPUY Ta MPAaBO3aCTOCOBHY JisNIbHICTh MOCAAOBHX 0Ci0
JIep’KaBHOI CITY>KOM Ta KOYKHOTO JePKAaBHOTO CITY>KOOBIISI — (YHKITIOHEpA.
IxHi pimeHHs i AiATBHICTB, COPIMOBAHA HA iX BUKOHAHHS, MalOTh OyTH
MPOHUKHYTI i7IesIMH COLIaJbHOI CIPaBEIIUBOCTI, TYMaHi3My, BKIIOYAaTH
TaKi ColliajbHI PETYIATOPH, IK HOPMH MOpaJTi, Tpaanilii, 3Bu4ai, siki cop-
MYBJINCH Y CyCHiJIbCTBI. BepxoBeHCTBO mpaBa nepeadavae 3aKOHHICTh
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pilieHb Ta AisIIBHOCTI, 3aCHOBaHY Ha BU3HAHHI Ta 0€33aCTepeKHOMY MPH-
WHSTT] HAHBUIOT LIHHOCTI JIFOAWHM, i1 3aXUCTI Bl CBAaBULISA BIaAHUX 1H-
CTUTYLIH Ta mocagoBux oci0. BiiacHe 1151 BUMOTa MOLIMPIOETHCS caMe Ha
JiSUTBHICTE OpraHiB myONiYHOT BJa 11, 30KpeMa, Ha [0cagoBUX Ocio.

[IpuHIIKTT BepXOBEHCTBA MpaBa y 3B’ sI3Ky 3 IIUM Iepeadadae 0OMexeH-
HSl IUCKPELiTHUX TOBHOBAXKEHb, TOOTO MPUUHATTS NOCATOBUMH 0COOaMHU
nepkaBHOT (myOigHOT) ciryOu pillieHb Ha BIACHUH PO3CY/l MOBUHHO MijI-
TTOPSTKOBYBATHCh YTBEPIPKEHHIO Ta 3a0€3IEUCHHIO TIPaB 1 CBOOO]T JTIOUHH,
SIKi € HEBiJl'EMHIMH 1 HEBITIy)KyBaHUMH. TOMy MeXi JUCKPEIiHHUX ITOBHO-
Ba)KEHb TAKO)K MAIOTh BCTAHOBIIOBATUCH 3aKOHOM.

[TarpioTusm i ciyXiHHA YKpaiHCRKOMY Hapoay O3HaAdae JF0OO0B 10
cBO€T baTbKiBIMHY, BiJIaHICTh CBOEMY HApPOIOBI; Bi/JIaHICTh YOMY-HEOY/Ib,
JIFO0OB J10 4oroch [4, c. 711]. [y nep:kaBHOTO CiyKOOBIIS 1ICH TPUHITHIT
BUSIBISIETBCS Y BITAHOCTI CBOEMY TIpodeciiiHoMy BHOOpY, Oe310TaHHOCTI
y clIy’)k00BHX BIJIHOCHHAX, BiAMOBIJaJTbHOMY CTaBJICHHI JI0 JOPYyYECHOL
CTIpaBH, IPHHITUIIOBOCTI Y CTOCYHKaX 13 CITiBIpaIliBHUKAMH 1 TPOMaIsTHAMHU.
JisuTbHICTIO CITy>KOOBIISI TOBUHHO KEPYBaTH YCBIIOMIIEHHS TOTO, 1110 BiH HE
3apo0Jisie, a BUKOHYE TPOMAITHCHKHI 000B’S130K; HE MPALIOE, a CIIYKHTh,
TypOy€eThCs HE TUIBKH MPo cebe, a Jiie JuIsl 3arajJbHOTo OJara, CIy)KUTh «B
YyXKHUX THTepecax».

Leti mpuHIMI 3HAWIIOB CBOE BioOpaxkeHHs B TekcTi «IIpucsru nep-
JKaBHOTO CITYKOOBIISI», Jie BiH 3000B’I3yETHCSI BIDHO CIIY)KHTH YKPATHCHKO-
My Hapozy, HOBakKaTH Ta OXOPOHSTH IpaBa, CBOOOAM 1 3aKOHHI 1HTEpecH
JIIOMHY 1 TPOMaSIHUHA, YECTh JICPKABH.

[IpuHIIMT 3aKOHHOCTI O3HAYAE, M0 podeciiiHa AiIAIbHICTD TepKaBHIX
CITy>KOOBIIIB 3MIMCHIOETHCS B paMKaX 3aKOHY 1 Ha OCHOBI 3aKOHY, IIO 3Ha-
XOJUTH CBIH BUSIB Y TAKOMY:

a) BepxoBeHCTBO KoHCcTHTYTIT YKpaiHm, sSike crpsMoBaHEe Ha 3a0e3Ine-
YeHHSI TOYHOTO 1 HEYXIJILHOTO TOTpuMaHHd KOHCTHTYIIIT 1 3aKOHIB BciMa
opraHam# myOIigHOT aJMiHICTpaIlil, BCIMa TOCaJI0BUMH 0CcO0aMH 1 JepikaB-
HHUMH CITy>KOOBIISIMH, BCiMa TpoMassHaMH| i opranizamismu. Ilim3akonHi
HOPMaTHBHI aKTH TIOBUHHI JIISITH 1 3aCTOCOBYBATUCH JIUIIIE B TOMY BUIIAJIKY,
SIKIIIO BOHH PETYJNIOIOThH BIIHOCHHU, HE BperyinboBaHi KoHcTuTyi€eo 1 3a-
KoHaMU. | Taka mpakTHKa MOBUHHA 3BOAMTHCH 10 MiHIMyMy. CTepeoTun
BiIOMY01 HOPMOTBOPYOCTI 1 YNPaBIiHCHKOI MPaBO3aCTOCOBHOI MPAKTUKU
€ Ha/I3BUYAHO HEeOEe3MeUHNM 1 CyTepeunTh ijjeanam AeMOKPaTHIHO1, pa-
BOBOI JiepkaBu. JKoJieH akT opray myOsiqHoi anMiHicTparrii ado mocaxoBoi
0co0u He MOXKE MiMIHATH CBOIM PETYJIIOBAaHHSM 3aKOH, a Oyab-siKi 1X il
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MOBWHHI MaTH CBOIO MiJICTaBy B 3aKOHi, TOOTO IPyHTYBaTUCh Ha CIELiajbHO-
JO3BUTBHOMY THIII ITPABOBOTO PETYIIOBAHHS;

0) pIBHICTB yCiX Iepe]1 3aKOHOM i CYJIOM, sSIKa BUILTUBAE 3 KOHCTUTYIIiH-
HOT HOPMH TPAMOI Aii, — HEBiJUYKYBaHICTh TPaB 1 CBOOO JIIOJUHHU.
OO60B’5130K 1X BU3HAHHS, JOTPUMAHHS 1 3aXHUCTYy — II€ cama CYTHICTb MPOo-
(heciiiHoi ci1y»)00BOT HisLTHHOCTI.

Koncrutyiist Ykpainu rapaHTye 1ii ipasa i CB000/ 1, BCTAHOBIIIOE BijI-
MTOBIATBHICTH TTOCATOBHX 1 CIYKOOBHX OCI0 3a MPUXOBYBAaHHS (DAKTIB U1
00CTaBUH, 5IKi 3arPOXKYIOTH KUTTIO, 3/J0POB 10 TPOMAJISTH, Tiepeadadae Biji-
KOy BaHHSI [ITKOJ/IM, 3aBaHOT HEIIPABOMIPHUMU JisIMH Y O€3/ISUTbHICTIO
Jep’KaBHUX OpraHiB Ta MOCAIOBHX 0Ci0;

B) 000B’SI3KOBICTD AJIS AEPKABHUX CIIY)KOOBILIB pillieHb, TPUHHATHX
JiepKaBHUMU OpraHaMH 1 KepiBHUKaMHU BHIIOTO PiBHS Ta O€3MocepeiHIMU
kepiBHUKamMU. Tak, y ¢T. 5 HOBOro 3akoHy 3a3Ha4deHO, IO JepKaBHUI
CIIy>)k0OBellb MOBMHEH BUKOHYBAaTH B MEXax MOCaJOBUX 00OB’S3KiB pi-
LICHHS IEp)KaBHUX OpPTaHiB Ta/ado opraHiB Biaaau ABTOHOMHOI PecryOuti-
ku Kpum, a Takox Haka3u Ta JOpyUYEHHsS KepIBHHKIB, HaJJaHI B MeXax iX
MMOBHOBAXEHb. 3BICHO, 110 LI HAKA3H Ta JOPyYEHHs MOBUHHI OyTH 3aKOH-
HUMH. Y pa3i BAHUKHEHHS CyMHIBY 110710 3aKOHHOCTI Ha/IaHOTO JIOPYYCH-
HA, K iepeadadeHo B 1. 3 ¢T. 12 3akony Ykpaiau «IIpo nepxaBHy ciryx-
Oy», IepKaBHHM CITy>KOOBEIb Ma€ IPaBO BUMArary MUCbMOBOTO MiATBEP-
JUKEHHSI IOTO OPYYEHHS, MICIs OTPUMAaHHS SKOTO 3000B’sI3aHUN HOTO
BUKOHATH. Lle ciry>KuTHMe rapanTi€ro 1Jis 3BIIbHEHHS JIEPKABHOTO CITYX-
OOBIIS BiJl BiJIIIOBITAIBHOCTI, SIKIIO JOPYYCHHs OyJ/ie BU3HAHE HE3aKOHHUM
Yy BCTAHOBJIGHOMY TOPSIJIKY, KPIM BHITaJIKiB BUKOHAHHS SIBHO 3JI0YMHHOTO
HaKazy.

Brnacue moTprMaHHs BKa3aHMX BUMOT NPUHIIMITY 3aKOHHOCTI 3a0€3-
[EUY€eTHCA PI3SHUMHU BUJAMH KOHTPOJIIO, Y TOMY YUCII i CyIOBUM.

[TpuHIMn piBHOTO AOCTYIY A0 AEP>KaBHOI CIIyKOU BUCTYTae 3ac000M
peautizaii OUTbII IIMPOKOTO NPUHIMITY — MPHHLUITY JSMOKPaTH3MY. 3a-
kpimteHu#t y 1. 38 Konctutymii Ta ¢T. 3 3aKkoHy MPUHITATT 03HAYAE TAKOK
CTBOPEHHS PIBHUX YMOB JUIsl IPOXOIKEHHS JI€PKaBHOI CIYKOM AJIST BCiX
rpoMajisiH YKpaiHu, sSsIKHM BUTIOBHHMJIOCH 18 pOKiB, HE3aJeKHO Bia pacw,
KOJIbOPY TIKipH, TOJMITHYHUX, PETITIHHUX Ta 1HIIUX MMEPEKOHAHb, CTaTi,
ETHIYHOTO Ta COLiaJIbHOTO MOXOMKEHHS, MATHOBOTO CTaHY, MICISl TPOXKHU-
BaHHs. ['0JIOBHOIO BUMOTI'OIO € IPOMAJITHCTBO, PiBEHb MPOQECIHHOT KoMIIe-
TEHIIii, HaIIPsIM ITiATOTOBKH (CITEIiaJIbHOCTI) Ta BUTBHE BOJIOMIHHS IeprKaB-
HOIO MOBOIO, III0 € HOBUM BaYKJIMBUM IOJIOKEHHSIM 3aKOHY.
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OpHak ciif 3a3HAYUTH, IO [IPaBO PIBHOTO JOCTYIY 10 AepiKaBHOI
CITy>kKOu He € aOCOTIOTHIM, HOTO peartizalis 00yMOBJIeHa PsIIOM JTOTaTKOBHX
BHMOT, 30KpeMa: BiKy, OCBITH, CTa)Xy poOOTH, JOCBily poOOTH Ha MEBHUX
M0Ca/Iax, CIiIbHOI CITY)K0U 3 OMU3bKUMU 0CO0aMH, SIKIIO BOHU TiepeOyBa-
TUMYTh y 0e3mocepelHboMy MiANOpAIKyBaHHI; M030aBJICHHS MpaBa 3a-
WMaTHcs NisIBHICTIO, TIOB’13aHOK0 3 BUKOHAHHAM (DYHKIIIHA Jep:kaBu, abo
001iiMaTy BIAIOBIAHI ITocaan. Take Moa0KeHH IJIKOM BIAIIOBIIAa€ CBITOBIN
MIPaKTHUIll 1 He TOPYITye HOPpMU MiKHapOTHOTO TIAKTy TIPO TPOMAJSTHCHKI
Ta TIOJITHYHI MpaBa.

JloTpuMaHHS 3a3HAYEHOTO MPHUHIIMITY Ha MPAKTHUIL € HaJI3BUYAHO
BaXTMBUM. He nrimie nexmapyBaHHs, a i peanbHe HOTo rapaHTyBaHHS Oy/e
3ano0irarv 0OMEKEHHIO IePKaBHUM CIIy>KOOBIIEM, 0COOINBO KEPIBHUKOM,
LLOTO IPaBa JIsl 1HIIUX, 11100 3MIIHIOBATH CBil CTATYC 1 BlIaj1y, IepeMara-
TH Ha KOHKypcax i AEMOHCTPYBATH CBiii BUCOKHI TIpodecionanizm. Ha-
crpaBai HeOOXiJHO MMOOKO PO3YyMITH, IO B IIbOMY IPHHLUII NPOBiAHY
poJb Bizlirpae He cy0’eKTHBHE TPaBO Ha JEp)KaBHY CIyKOy, a IpaBo Ha
YecHe, J0OpOCOBiCHE, BUCOKOKBaTipiKoBaHe, TOOPOBITbHE CITyKiHHS baTh-
KiBILMHI, HA 320€3Me4eHHs 32 JJONOMOTOI0 CITyKOOBHX OBHOBaKEHb NPaB,
cBOOOJI 1 3aKOHHUX 1HTEPECIB IHIIUX IPoMaJIsH [5, c. 202].

[punnunu npodecionanizmy i 700pOUYECHOCTI BUILUIUBAE 31 3MICTY
camoi Koncrurymii Ykpainu. Ti mini i 3aBnaHHs, SKi HEIO BU3HAYCHI, HE
MOXYTh OyTH peaii3oBaHi 6€3 BUCOKOTPO(hECIiHOTO Iep>KaBHOTO arapary.
@DaKkTUYHO VISl IEP’KABHOTO CIIY>KOOBL, SIKMH 00iliMae mocaay B LIbOMY
amapari, IisUTbHICTb M0 3a0€3MeYeHHIO BUKOHAHHSI TOBHOBAYKECHB ICPKaBHUX
OpraHiB CJIiJ BBaXKaTu npodeciero, fka nepeadadac BUCOKY KBali(ikallito,
0CcOo0NMBE BMiHHS 1 MAaHCTEpHICTb, SKi CITy’)KOOBellb HaOyBa€ i MATPUMYE
B pe3yJIbTaTi CHCTEMaTHYHOI 1 Oe3nepepBHOI OCBITH.

Tepmin «mpodecionanizmM» o3Hadae rmuOoKe 1 BceOiuHe 3HAHHS Ta
BOJIOJIIHHS IPaKTUYHUMHU HABUYKaMH Y Cepi CyCIUThHO KOPUCHOT TisiTh-
Hocri. e 3aaTHicTh eeKTHBHO peaizyBaru crenianbHi npodeciiini 3Ha-
HHSI, BMiHHS 1 HABUYKH, 3yMOBJICHA OCOOMCTICHIMH PHCAMH 1 KOMITETEHITi-
amu. IIpodecioHan NoBHHEH HE TUIBKH BOJIOAITH MEBHUM KOMIIJIEKCOM
3HaHb y PI3HUX rany3sx, a i OyTH 3JaTHUM T'eHEpyBaTH OpHUIIHAJIBHI /1€l
1 TIPOTIOHYBATH HEOPAMHAPHI TTIIXOIN 1 CIIOCOOM BHPIMIEHHS MUTaHb. SIK
crnpaBeInBo 3a3Hauyae E. B. OxoTchkui, pillieHHs AeP>KaBHOTO CITy>KO0B-
sl TIOBUHHI IPUHAMATHCh Ha OCHOBI HAyKH, a HE KUTTEBOT JOIIBHOCTI
i mepeq4yTTiB. YpaBIiHHSI IOBHHHO IPYHTYBAaTHCh HA HAYKOBOMY aHai31,
a He iHTyiuii [5, c. 209].
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[Ipodecionaniam TiCHO MOB’s3aHUI 3 OCOOMCTUMH PUCAMH JIFOIUHH, i
camoBiaHicTio. ToMy 3akoHO/aBeIlb OKPEMO BUUTUB IPUHIIUIT JOOpodec-
HOCTI, CyTHICTb SIKOTO MO’KHA BU3HAYHTH SIK MIPOSIB Y€CHOCTI 1 MOPAIILHOCTI.
Li pucu nroaceKoi 0cOOUCTOCTI € yHIaMEHTOM, Ha SIKOMY ITOBUHEH OyIty-
Barucs npodecionamizm. JlepskaBHUHN CITy>KOOBEIIb, IKUI BAKOPHUCTOBYE CBOI
3HaHHsI 1 BMIHHS HE JUTS CITY>KIHHS 1HIITUM, 3JTOBXKHBA€ HUMH TS 32/I0BOJICH-
Hsl 0COOUCTHUX THTEPECIB, CTa€ MPOGECITHUM HET1THUKOM a00 3JI0UMHIIEM.

ToMy MoOpanbHICTb, IHTEIITEHTHICTD, YECHICTD 1 TOPSAIHICTE — II€
€TMHUI [IUTSX JI0 O3JIOPOBJICHHSI BCHOTO JIepKaBHOTO amnapary. [IpencraBHIK
JIepKaBHOI BJIa/IM IOBMHEH OyTH HOCIEM HalKpaIiX MOPAIbHUX LIHHOCTEH,
obeperoM HaWKpamux TPaguIliii Hapomy.

[IpuHIIMT NOTITUYHOT HEYTIEPEKEHOCTI, BIEPIIIe 3aKPIIICHUH y HOBO-
My 3aKoHi ITPo IePIKaBHY CITYKOY, € PE3yJIbTaTOM TPUBAIUX JIUCKYCiH cepen
HAYKOBIIIB 1 MMPAKTHKIB MO0 CTYIICHS JCTIONITH3AIlT Iep KaBHOI CITYKOH.
BapTo HaronocuT, 110 yKpaiHChKHI 3aKOHO/IaBellb 00paB OLIBIII JOSUTBHE
TAYMa4eHHs [[bOTO MPHUHIIUIY B MOPIBHIHHI 3 TPUHIIUIIOM MOJTITHIHOT
HEUTPaTBHOCTI, SKUH MICTUTHCS B 3aKOHOJABCTBI 0ararhox JepiKaB.

CyTHICTh IPHHIMITY TOJIITUYHOI HEYIIEPEHKEHOCTI, BIAMOBIAHO 10 CT. 13
HOBOTO 3aKOHY, TIOJISITAE B TOMY, 10 JACPYKABHUH CITy>KOOBEIh MOBUHEH HE-
yHepemkeHO BUKOHYBAaTH CBOT 000B’SI3KH HE3AJICKHO BiJl TAPTIHHOT HaJIekK-
HOCTI Ta 0COOMCTHUX MOJIITUYHHX NIEPEKOHaHb, He OyTH OpraHi3aTopoM CTpaii-
KiB Ta He OpaTH B HUX yd4acTi. TakoX MiJ 9aC BUKOHAHHS CIIy’KOOBHX
000B’5I3KiB BiH HE Ma€ TpaBa BAMHATH JIii, 10 IEMOHCTPYIOTh HOTO MO THY-
Hi morisiin 200 CBiYaTh MPO 0COOIMBE CTABIICHHS J0 MOJITHYHHUX MApPTii.

I3 3a3HaUeHNX MONOKEHb 3aKOHY BUIUIMBAE, 10 JEPKABHUM CITY>KOOB-
IIM HE 3a00pOHSAETHCS OyTH YIeHAMH TOMITUYHHUX MAapTi, JTUIIe Mmoo ix
MONITHYHI IEPEKOHAHHS HE BIUIMBAJIM HA BAKOHAHHS CITy>KOOBHX 000OB’SI3KIB.
Opnnak, 6epydn 10 yBard piBeHb MOJITHYHOI KYyJBTYPH SIK JePKaBHUX
CITy>KOOBIIIB, TaK 1 MOJITHUYHUX Jis4iB, 3a0€3MIEUNTH HAJICKHE BUKOHAHHS
1 KOHTPOJIb 32 JOTPUMAHHSM I[bOTO MPUHIUITY Ha MPAKTUI Oyae Maiixke
HEMOXIIUBO.

OxpimM 11p0T0 3200pOHA BYMHSTH ii, IO ITi]] YaC BUKOHAHHSI CITY)KOOBHX
000B’5I3KIB JICMOHCTPYIOTh TOJITHYHI MOTISIN JIEPKABHOIO CIIYKOOBIIS
a0o cBiMUaTh MPO OCOOIMBE CTABICHHS 1O MONITHYHUX TMAPTiH, YKOTHUM
YMHOM HE O3Ha4YaTHMe, 110 Jep KaBHUM ciy)OoBelb He Oyae BUKOPHCTO-
BYBATH CBOE CIIy>)KOOBE CTaHOBHIIE, MAHO Ta 1HIII MaTepiajbHI pecypcu
JIEp)KaBHOTO OpTaHy, A€ BiH MPAITIOE, IS 3MiHCHEHHS TOJITHYHOI JisTh-
HOCTI; 3aJIy4aTy MiUIerIuX HoMy oci0 10 y4acTi B il AisUIbHOCTI; Mpo-
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BOJAMTH IOJIITHYHY, B TOMY YHCJI IepeaABUOOpHY aritamito. [IpakTuka
CHOTOJICHHSI CBI1TYNTh, IO aAMIHICTPATUBHUHI pecypc BiKe MOUYNHAE aKTHUB-
HO gaiaTu. ToMy He BUHHKA€e CyMHIBY, IO TaKUi JiOepanbHUM miaxia Ha-
LIOT0 3aKOHOJABIISI 1O HOPMAaTHBHOTO 3aKPIMJICHHSI CYTHOCTI 3a3HaYE€HOTO
MPUHOMITY TPSMO BIIKPUBAE LUIAX 10 BUKOPUCTAHHS agMiHpecypcy B iH-
Tepecax OKpeMHX 0ci0. A 1e, y CBOIO Uepry, IOPOIKYBaTUME KPYTOBY
MOPYKY, OalayKiCTh, OIOPOKPATU3M, MOJTITUYHY KOPYIILIIO.

3BUYaliHO, HE3aNEPEYHUM € TOW (akT, IO ACPKABHHIA CIIyKOOBELb
MOBHHEH BOJIOJITH MOJITHYHOIO KYJIBTYPOIO, TOOTO MEBHOIO CYKYIHICTIO
HOTO IMOJIITOJIOTIYHUX 3HAHb, IHMBIIyaJTbHUX MOJITUYHUX T 11€0JIOTTUHUX
Opi€HTAallild, CTEPEOTHITIB MMOJITHYHOT MOBEAIHKYU. | 11e crpaBisie T0CUTh
CepHO3HMH BIJIMB Ha KOTO CTABJICHHS JIO iICHYIOYOTO B KpaiHi Aep>KaBHOTO
pEeXUMY, piBEHb HOTO MOBArd i JOBIPH 10 BIaIH, PiBEHb MOJITHYHOT KOM-
METEeHTHOCTI, XapaKTep CIPUUHATTA, IHTEpIIpeTalii MOJITUIHNX BKa31BOK.
Hagitp HaiicBigoMimmii YUHOBHUK, BAKOHYIOYH YIIPABIiHCHKI 3aBAaHHsI, HE
3MOJXKE HE pearyBaTH Ha iX MMOJIITUYHUHN Ta ijeonoriynmii 3micT. Lle sBuiie
00’€KTUBHO O0yMOBIICHE.

OnHak mpobiema moJsirae B ToMy, 100 3BECTH A0 MIHIMYMY IPOSIB
LBOTO BIUIMBY HA BUKOHAHHS JEPKaBHUM CITyKOOBIIEM CBOIX CITy:KOOBHX
000B’s13KiB. City:x00BeLib € (PYHKIIOHEpOM, a He MyOIiYHUM CyCIiIbHO-TIO-
JITUYHAM AistyeM. ToMy JIenoniTH3alis Jep>KaBHOi ci1y:kou yepes ii nemap-
THU3allil0 HAa HUHIIIHBOMY €TaIll PO3BUTKY JCPKaBH Ta IHCTUTYTY JIep>KaBHOT
ciryx0u Oyna 6 OB JOLUITBHOIO.

[TpuHIMI MPO30POCTI TiSUTBHOCTI AEPKABHUX CITY>KOOBIIIB HEPO3PUBHO
MOB’sI3aHUH 13 IPUHIMUIIOM BIAKPUTOCTI myOnivHoi agminictpamii. Jlume
BIIKPUTICTH Ja€ MOXKJIMBICTB CIIOCTEPIraTu i HACKPi3b OAYMTH, SIK MPaLo-
I0Th JIEpPKaBHI CIIy>)KO00BIli. A 1I€, y CBOKO YEpTYy, € 3alMOPYKOI0 J0OPOro
aaMiHicTpyBaHHs. BoHa, mo-mepiue, 1o3Bonse Oyap-sikiii 0co0i, sika Bif-
gyna Ha co0i pe3ysbTar TaKoro aJMiHICTpyBaHHs, TOBIIaTUCH PO MiJCTa-
BH, K1 MaB Jiep>KaBHUH CIIy>KOOBELb 1JIsl IPUHHSTTS IEBHOTO PIILICHHS YU
BUYMHEHHS .

[Mo-mpyre, MpO30piCTh CHPUsE HATISAIOBUM IHCTUTYTaM y 3/iHCHEHHI
BHYTPIIIHBOTO KOHTPOJIIO 32 BUKOHAHHSM JEPKaBHUM CITY»KOOBLIEM CBOIX
ciryk00BHX 000B’s3KiB. PeanizyBaTy Ha mpakTHLi el TPUHLIKI MOXKHA 32
JIOTIOMOTOI0 CITPUSHHS 0013HAHOCTI TPOMAJCHKOCTI 3 TUMU JiSIMHU Ta 3aX0-
JaMu, sIKi OyyTh MPOBOJUTHU OpraHu (I0ca0Bi 0Co0M) MyOmiyHOT aMiHi-
cTpalii, a TaKOX 3aJTy4eHHS TPOMaJsH 0 y4acTi B HUX; 3a0e3MeUeHHs
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oTpiOHOIO iHpOpMalIi€eto, sika O TIOsSCHIOBAIa HEOOXITHICT 1 0OTPyHTOBA-
HICTh TAaKUX il 4 pillleHb; 3a0e3MeueHHs peaabHOl yUacTi 3alliKaBIeHIX
rpoMajisiH y MpoLeci iX MPUHHSATTS BiAMOBIIHO 0 IIF0Y0T0 3aKOHO/IABCTBA,
a TaKOK BPaxyBaHHS 1X TyMOK Ta IPOTMO3HUIIiH.

[TpuHLUI TPO30POCTI TAKOK CTOCYETHCSI MPUHHSATTS Ha JEPKaBHY CITyXK-
Oy. BiH MoBHHEH MPOCITiAKOBYBAaTUCh Ha BCIX €Tarax HbOro MPOLEcy 1 TAKUM
YMHOM CIIPHUSTH peati3alii IPUHIMITY PIBHOTO JOCTYITY 10 A€PIKABHOI CITYK-
Ou. Bapro 3a3HaunTH, M0 Npo30picTh Oyne 3a0e3neuyBaTHCh TAKOXK PSIAOM
MOJIOKEHb aHTUKOPYILIITHOTO 3aKOHOAaBCTBa. Tak Npy NPUKHHSTTI 0cOOH Ha
JeprKaBHY CITykOy OyIyTb ITiIAraTy NepeBipLli BiIOMOCTI MO0 MPUTSATHEH-
HS1 0COOM 10 KpUMIHAJIBHOI BiZMOBIJAIBLHOCTI, Y TOMY YMCIIi 38 KOPYIILiiHI
MPaBONOPYLIEHHS, HASBHOCTI CyAUMOCTI, i1 3HSTTSI, IOTAIICHHS, a TAKOXK, U1
miggaBanach 0coda aaMiHICTPaTUBHOMY CTSATHEHHIO 32 KOPYILiiHI MpaBo-
MOpyIIeHHs a0o 1€ He CIJIMB CTPOK il Takoro crarHeHHs. byne Takox nepe-
BIpATHCS JOCTOBIPHICTh BiIOMOCTEH, 3a3HAYCHUX Y JAEKIapalii mpo MaiiHo,
JIOXO/IH, BUTPATH 1 3000B’s13aHHs (hiHaHCOBOTO XapakTepy. O0’ekToM mnepe-
BipkH OyJie TaKOXK HasIBHICTh B 0COOM KOPIIOPaTUBHUX IPaB, BiJOMOCTEH po
CTaH 3J0pOB’s, OCBITY, HAsIBHICTh HAYKOBOTO CTYIIEHS Ta BUCHOTO 3BAaHHS,
miABUILEHHS KBadidikalii, BiToMOCTel Mpo TPOMaasHCTBO.

[puHIMI NepcoHaIbHOI BiANOBIJaIBHOCTI JAEPKABHOTO CITY>KO0BLIS BiJli-
rpae Ha/I3BUYaiHO BayKIIUBY POJIb Y HOTO AiSUILHOCTI, OCKUIBKH, SIK CBIIYUTH
MPaKTHKa, HEJOMIKU B JiSUIbHOCTI MyOIiuHOI agMiHICTpalii 3yMOBJIeHi He
CTLIBKHU HEIOCKOHAJIICTIO 3aKOHIB, CKIJIbKH O€3BIAIIOBITAJIbHUM 1 HEAKICHUM
BUKOHAHHSM CITy’KOOBIISIMH CBOiX CITy»K00BHX 000B’s13KiB. Tomy 11eif mpuHImI
MOKJIMKaHUH CTUMYITIOBATH 10OpOCOBiCHE 1 mpodeciliHe BUKOHAHHS CITYXK-
60BHx 000B’s13KiB. Henbaue sk ctaBneHHs 40 MX 000B’SI3KIB Ma€ CyIpoBO-
JDKYBaTUCh 3aCTOCYBaHHSIM 3aX0/1iB IOPHMYHOI BIATIOBIAILHOCTI 1 Iepety-
CiM AMCUUIUTIHAPHOI, o nependadena B po3aini VIII HoBoro 3akony Ykpa-
ian «lIpo nepxaBHy Ciry:kOy», a TaKOX aAMIHICTPAaTUBHOI, BCTAHOBICHOT
3akonom Ykpainu «Ilpo 3acaam 3amoOiraHHs Ta MPOTHIIIO KOPYMLii» Ta
Konexcom Ykpainu npo aamiHiCTpaTUBHI IPABONOPYILEHHS.

[TocanoBi 0cobu, MOBHOBAKEHHS SIKMX PEaTi3yIOThCS Yepe3 IPUHHATTS
pimeHs, 3000B’s13aHi BpaXOByBaTH BUMOTH, 110 3aKpimJieHi B 1. 3 cT. 2 Ko-
JEKCY aJAMIHICTPaTUBHOTO CYJAOYHMHCTBA YKpaiHH, OCKUJIBKH caMe€ BOHU
BIJIMOBIAAFOTH 3a JIOMYIICHI 3 TXHHOI BUHM HETaTUBHI HACTIAKY iX JisUITb-
HocTi. PiteHnst, mpuiiHsTE 3 HOPYIICHHSM LIUX BUMOT, MOKe OyTH BU3HAHE
aJIMiHICTPaTUBHUM CYJIOM MTPOTUIIPABHUMH, @ CIPUYMHEH] HUM MaTepialib-
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Hi 30UTKH QI3UYHUM Y4 IOPUAMYHEM 0c00aM MMOBHHHI BiIIIKOJJOBYBaTHCh
y BCTAHOBJICHOMY 3aKOHOM MOPsIKY. Takuii 000B’SI30K JIepKaBHUX CITYXK-
0oBLIB 3akpimieHuit y cT. 60 HoBoro 3akony Ykpainu «IIpo nepxxaBny
CITY KOy ».

3aBepuryroun aHajli3 MPUHITUIIB ASPKaBHOIT CIyXKOH, 3aKpITNICHUX
y HoBoMY 3akoHi Ykpainu «IIpo nep>kaBHy ciry:k0y», MOXKHA 3pOOHUTH BH-
CHOBOK, L0 CHUCTEMa LIUX BAXJIMBUX 3aCaJAHUYMX 1/1efl CTaHOBUTH pyHIa-
MEHT HE TUTBKH JIEPKABHOI CIIYX,OH, a i IJIOr0 IHCTUTYTY MyOIidHOL
CITyOH, IHCTUTYTY, SIKAH TIOBUHEH 30Pi€HTOBYBATH CBOI ITUTI Ha JIIOIHHY,
BpaxoByBaTH Ti OTEHIIIITHI MOXKIIMBOCTI 1 pECYpCH, sIKi € B CYCIUILCTBI 1 B
ynpaBiiHCbKOMY anapati. Bonu noBuHHI B 000B’3KOBOMY MOPSIAKY Bpa-
XOBYBATHCh TIPY MIPUAHATTI HOBUX, 3MiHI UM CKaCYBaHHI JIiF0YNX HOPMATHB-
HO-TIPaBOBHX aKTIB PO JepKaBHY CIY»KOy Ta CIIy)0y B opraHax MiCIIeBO-
rO CaMOBpSIyBaHHS, NPH MPOXOJKEHHI JIEPKAaBHOT CITy»KOH 1 BUpIilIeHH]
BCiX npodeciifHuX clyKOOBHX 3aBOaHb. A SIKIIO OpaTu 10 yBarw CTaTyc
JIepKaBHOTO CIYOOBIS, TO B MPUHLMIAX MICTATHCS BiANOBIAI HA 3amu-
TaHHS: «KOMY CITy’KUTU?», «SIK CII)KUTH?», «HABILIO CIY>KUTH?», «3apaiu
YOTO CITY’)KUTH?Y.
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Trau I. [IpyHUMIBI cJ1y:Ke0HOIi 1eATeILHOCTH B HOBOM 3aK0oHe YKPaUHbI
«O rocynapcTBeHHOI cJy:k0e»

B craTpe npoaHanm3upoBaHbl N3MEHEHUS, KOTOPBIC HAIILTA CBOE OTOOpasKeHIE
B HOBOM 3aKoHe YkpauHbl «O rocynapcTBeHHOI CITyk0€» OTHOCHTEIILHO PHHIH-
OB TOCYJapCTBEHHOM CIIY)KOBbI. Psii MpUHIIMITOB aOCOJIIOTHO HOBBIE (IIPHHLIUI
BEPXOBEHCTBA ITPaBa, MOJIMTHYECKON OSCIIPUCTPACTHOCTH, TPO3PAYHOCTH), a IPY-
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I'Meé HECKOJIbKO M3MEHEHBI coziepkaresibHo. Ocoboe BHUMaHNE OTBEJICHO HOBBIM
MIPUHIIMIIAM FOCYaPCTBEHHOMN CITyKOBI, KX POJIM B CTAHOBJICHUH HOBOTO MHCTHUTY-
Ta IMyOJIMIHOHN CITY>KOBI.

Knrouesvle cnosa: TocynapcTBeHHas C1y)K0a, IPUHITKIIBL, TyOIHYHAs CITyKOa,
WHCTUTYT TOCYIAPCTBEHHOM CITy>KOBI, KOPPYIIIIHSL.

Tkach G. The principles of service activity in the new Law of Ukraine
«On Public Service»

This article analyzes the changes that have found their consolidation into the
new Law of Ukraine «On Public Service» on the principles of public service. Sev-
eral principles are entirely new (the rule of law, political impartiality, transparency),
and other little changed substantially. Particular attention is paid to the new prin-
ciples of public service, their role in the formation of a qualitatively new Institute
for Public Service.

Keywords: public service, principles, public service of the civil service, cor-
ruption.
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IIUTAHHA
EKOAOI'T9HOIO IIPABA

VK 349.414: 349.6 B. Janunenuxo, KaHOULAT OPUAUIHUX
HayK, aCUCTeHT Kadeapu 3eMeIbHOTO Ta
arpapHoro npasa HamionasnbHoro ynisep-
cutery «lOpuanyna akaziemisa Ykpainu ime-
Hi fIpociaBa Myznporo»

CTBOpEHHA €KONOTiYHUX KOPUAOPiB B YKpaiHi:
3eMe/IbHO-IIPABOBUII aCIEKT

VY crarTi po3nIsAAI0THECS TPOOIEMH 3eMETEHO-TIPABOBOTO 3a0€3eYCHHSI CTBO-
PEHHS SKOJOTIYHHUX KOPHUAOPIB AK (QYHKIIOHATBHUX €JIEMEHTIB HalliOHATBHOI
eKOJIOT1YHOT Mepexi Ykpaiuu. Ha mizcraBi aHalizy Y4MHHOTO 3€MEJIbHOTO 3aKOHO-
JIaBCTBA HAJJAHO MPOIO3MLIT 100 HOTro BIOCKOHAICHHS.

Knrouoegi cnosa: exonoriana Mepeska, eKOJIOTidHI KOPHIOPH, 3eMEeTbHE IPaBo.

Bianosigno 1o 3aranbHomepKaBHOI porpamMu (JOpMyBaHHS HaLliOHATb-
Hoi exororiuHoi Mepexi Ykpainu Ha 2000-2015 pokwu, 3aTBepakeHoi 3a-
koHoM Ykpainu Big 21 Bepecust 2000 p. Ne 1989-111 [1], mo 2015 poky
B YKkpaiHi mae OyTH CTBOpPEHA HaIllOHAJIbHA EKOJIOTIYHA Mepeka — €IIHA
TEepPUTOpPiaIbHA CHCTEMa TIPUPOJOOXOPOHHHX TEPUTOPiil y Macimradbax Kpa-
iau. [IpoTe cTpokiB BUKOHAHHS 3aBAaHb, 110 BU3HAUEHI B Iporpami, uis
peatizanii i€l MeTH MOKH 110 HE T0ACPKYIOThCsl. OCHOBHY MTPaBOBY Iiepe-
LIKOJY BUKOHAHHS IPOTPaMH CTAaHOBUTH HEBH3HAUEHICTh IPABOBOTO PEKHU-
MY 3eMellb, SIKi ITaHY€EThCS BKIFOUUTH JIO CKIIa/Ty EKOJIOTIYHOT MEepexi.

Oxkpewmi acIieKkTH 11iel mpoOIeMu po3rIsaaIucs y podoTax mpeacTaB-
HUKiB 3eMeIbHO-TIpaBoBoi Hayku — B. 1. Arnpeiinesa, [1. ®. Kynnanga,
A. M. Mipomanverka ta if. [Ipore B smitepaTtypi He po3po0IeHO TpaBOBHIA
PEKUM 3eMeNb eKOJIOTTYHUX KopuaopiB. Came 1 mpobiema € HalOibII
CKJIQJIHOIO Ta BOJIHOYAC HAWBAXKITUBIIIOK 3 TPAKTUYHOI TOUYKH 30DY.

Mera 11i€i cTaTTi — pPO3pOOICHHS TIPOMO3UITIH IIIOJI0 BHECEHHS 3MiH 110
YMHHOTO 3€MEJIbHOTO 3aKOHOJABCTBA, 3aBISKU KUM OyIyTh CTBOPEHI IIpa-
BOBI MepeayMoBH Uit popMyBaHHS HaIllOHATHHOI €KOJOTIYHOI Mepexi
VYkpainu.

186 © Jlanunenko b., 2013



CmeopeHHs eKosloziuHux Kopuodopie 8 YKpaiHi... b. JaHuneHko

Bianosigno 110 4. 1 ct. 3 3akony «IIpo exonoriuny mepexxy Ykpainm» [2]
eKOMeperka — I1€ €JIMHA TEPUTOPiabHA CUCTEMA, SIKA YTBOPIOETHCS 3 METOFO
TIOJITIIIIEHHS YMOB JUTs ()OPMYBAHHS Ta BiJJHOBJIEHHS JJOBKLIJIS, T IBUIIICH-
Hsl IPUPOHO-PECYPCHOTO MOTEHIIay TepuTopii Ykpainu, 30epekeHHs
nauamadTHOTO Ta 010pi3HOMAHITTS, MICITh OCETICHHS Ta 3POCTAHHS ITIHHUX
BH/IiB TBAPUHHOTO i POCIUHHOTO CBITY, TEHETUYHOTO (DOHTY, IUISAXIB Mirpa-
uii TBapHH Yepe3 MOEJHAHHS TEPUTOPil Ta 00’ €KTIB MPUPOAHO-3aII0BI/I-
HOTO (POH/TY, a TAKOXK IHITUX TEPUTOPIH, TKI MAIOTh OCOOIUBY IIIHHICTD IS
OXOPOHH HAaBKOJIMIIHBOTO MPUPOIHOTO CEPEIOBHILA 1 BIAMOBIIHO 110 3a-
KOHIB Ta MIXKHapOJHUX 3000B’s13aHb YKpaiHU MiJIATal0Th 0COOIUBIN
OXOpOHI.

VY 3akoHi BU3HAUYE€HO CTPYKTYPHi €JIEMEHTH €KOMEpexi — Tepuropii
EKOMEPEeXKi, M0 BIAPI3HSAIOTHCS 32 CBOIMH QYHKLISIMH. J[0 CTPYKTYpHHUX
€JICMCHTIB €KOMEpEeXkKi Halle)KaTh KIFOUOBi, CIIoMydHi, OydepHi Ta BiTHOB-
moBaHi Tepuropii. Kimrouosi TepuTopii 3a0e3mneuytoTs 30epexKeHHs Haii-
OUIBII HIHHUX 1 TUIMIOBUX JUIS JJAHOTO PEriOHY KOMIIOHEHTIB JIaHAmAa(THO-
ro Ta GiopizHOMaHiITTA. CrIONy4HI TepUTOPil (EKOKOPHUIIOPH) MOEAHYIOTh
MiX COOOIO KITIOYOBI TEPUTOPIi, 3a0€311euyroTh Mirpamito TBapuH Ta 0OMiH
reHeTHYHOTO Matepiany. bBydepHi reputopii 3a0e3neuyloTh 3aXHCT KITF0YO0-
BHX Ta CIIOJYYHHUX TEPHUTOPIN BiJ 30BHINIHIX BIUIMBIB. BigHOBIIOBaHI Te-
putopii 3a0e3neuyoTs HopMyBaHHS IPOCTOPOBOI LITICHOCTI EKOMEPEKi,
JUTSL SIKUX MalOTh OyTH BUKOHAHI IIEPIIOYEProBi 3aX0/11 11010 BiATBOPEHHS
MIEPBUHHOTO IIPUPOIHOTO cTaHy (CT. 3).

3aKOH YiTKO BU3HAYMB HE TIIbKU CTPYKTYpHI €IEMEHTH, a i CKJIaJ0Bi
eKOMepexi, 10 SIKUX BKJIIOYHB: 1) TepuTOopii Ta 00’ €KTH MPUPOAHO-3aITOBI/I-
HOTO (poHTY; 2) 3eMITi BOTHOTO (POHTY, BOIHO-OOJIOTHI yTiIs1, BOJOOXOPOH-
Hi 30HH; 3) 3emui JicoBoro (GoHAy; 4) MoJe3axmCHi JIiCOBI CMYyTH Ta iHIII
3aXWCHI HACAKCHHS, sIKi HE BITHECEHI JT0 3eMeITb JIicCOBOTO (POoHIY; 5) 3eMIIi
03JI0POBYOT0 MPU3HAYCHHS 3 IX IPUPOJHUMH pecypcamMu; 6) 3eMiIl pekpe-
aIiifHOTO MPU3HAYEHHS, SIKi BHKOPUCTOBYIOTHCS JIJIsl OpraHizatii MacoBoro
BiIMTOYWHKY HACEJICHHS 1 TYPHU3MY, TPOBEJACHHS CIIOPTUBHUX 3aX0IiB;
7) iHwi npupoaHi TepuTopii Ta 00’ €KTH (IUISTHKH CTETOBOI POCINHHOCTI,
[aCOBHIIA, CIHOXKATI, KaM’sTHI PO3KOIIKH, MICKH, COJIOHYAKH, 3eMEJIbHI M-
JISTHKY, B MEKaX SKUX € TIPUPOIHI 00’ €KTH, IO MAIOTh 0COOTUBY TIPUPOITHY
LiHHICTB); 8) 3eMeNbHI AUISTHKH, Ha SKUX 3pOCTAOTh MPUPOAHI POCIMHHI
yrpyToBaHHsI, 3aHECEH] J10 3elIeHOT KHUTH YKpaiHu; 9) TepuTopii, siKi € Mic-
MU TiepeOyBaHHs Y1 3pOCTaHHS BHJIIB TBAPHHHOTO 1 POCIIMHHOTO CBITY,
3aHeceHux 10 YepBoHOi KHUTH YKpainu; 10) 4acTKOBO 3eMIIi CIITBCHKOTOC-
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MOAAPCHKOTO MPU3HAYCHHSI EKCTEHCUBHOTO BUKOPHCTAHHS — MACOBUIIA,
JIYKH, CiHOXkaTi To1o; 11) paaioakTHBHO 3a0pyaHEHI 3eMIIi, 10 HE BHKO-
PUCTOBYIOTHCS Ta IMIISTAIOTh OKPEMiil OXOPOHI SK MPUPOAHI PETIOHH
3 OKpEMHUM CTaTycoM (CT. 5).

Came 3emiti CiIbCHKOTOCTIONAPCHKOTO MPU3HAYEHHS €KCTEHCUBHOTO
BHKOPUCTAaHHS — TIACOBUIIA Ta CIHOXKAT1, BUKIIMKAIOTh HAWOLIbIIE CKITa-
HOIIIB [IO/I0 BU3HAYEHHSI X MPABOBOTIO PEKUMY SIK CKIIAJIOBHX EKOMEPEKI.
[TacoBura Ta ciHOXaTi MaIOTh BUKOHYBATH POJIb EKOJIOT1YHUX KOPHUAOPIB.
I K110 TIPaBOBM PEKUM KITFOYOBUX TEPUTOPIN, OCHOBY SKHX CTAHOBIATH
TEepUTOPii Ta 00’ €KTH MPUPOAHO-3aTOBITHOTO (DOHTY, BU3HAYCHUH Y 3aKO-
HOMABCTBI, TO MMPAaBOBHM PEKUM €KOJOTIUHUX KOPUIOPIB BIAIOBITHO IO
YUHHOTO 3aKOHOAABCTBAa BU3HAYNTH HEMOXKIIHBO.

Binnogiano 10 4. 3 ct. 18 3akony Ykpainu «IIpo ekosoriany Mepexy
VYkpalam» peKuM 0XOPOHH Ta BUKOPHUCTAHHS CIIONTyYHUX TEPUTOPiil eKome-
PeXKi (EKOJOTTYHUX KOPUIOPiB) BU3HAYAETHCS 3T1/HO 3 BiAMOBIIHOIO CXEMOIO
exomepexi. [IpoTe Ha cxemax exomepeii, nepeadadenux ct. 15 nporo 3a-
KOHY, JIUIIe YMOBHO B TpaiyHOMY BUIIISA/I TTO3HAYAIOTHCS HaIllOHAIbHA
exoMmepexa ta ii eseMeHTH [3]. Y 3akoHOaBCTBI HE repeadadeHniit MexaHi3M
BUHECCHHS €JIEMEHTIB €KOMEpPEXKi B HATYpy, TOMY CXEMHU eKoMepexi (ak-
TAYHO HisIK HE BU3HAYAIOTh MPABOBUN PEXKUM 3€MENb, BITHECEHUX JI0
€JIEMEHTIB €KOMEPEXKI.

Crartsa 16 3akony Yipaiau «IIpo exomoriaay Mepexy YKpainw» nepea-
Oavae CkIIalaHHS MIEPENTiKiB TEPUTOPIK Ta 00’ €KTiB ekomMepexki. BimnosinHo
70 4. 3 cT. 16 3aKoHy TepeiiK CIOMyYHUX TEPUTOPiil eKOMepeski BKIIOYae
TEPUTOPIi, IO 3a0€3MEUYIOTH 3B SI3KMA MIXK KITFOUOBUMH TEPUTOPISIMA Ta ITi-
JICHICTD eKoMepexki. BinmoBimHo 10 4. 2 cT. 17 BKIIIOUEHHS TEPUTOPIiid Ta
00’€KTIB €KOMEPEeXKi JI0 BiJIIOBITHUX MEPETIKIB 3ICHIOETHCS Ha TiICTaBl
pIIIICHb OpraHiB BUKOHABYOI BJIAH Ta OPTaHiB MICIIEBOTO CaMOBPSITyBaHHS
BiJITIOBIHO JI0 iX TOBHOBa)XEHB y TIOPSIIIKY, 1110 BCTAHOBITIOEThCc KabiHeToM
MinictpiB Ykpainu. [loku mo icHye nuime npoekT nocraHoBu Kabinety
MinicTpiB Ykpainn 1mpo 3aTBepKeHHS BiIIOBiTHIX TepemikiB. Ix 3aTBep-
JokeHHs OyIto 6 3aco000M KOHKpeTH3allii, IKUui OW JoroMaraB BUSHAYUTH, SKi
came 3eMJIi CIIIbCBKOTOCTIONAPCHKOTO MTPU3HAYEHHS BKITIOUEHI JI0 EKOMEPEKi.

LLle omuH 3aci0 KOHKpETH3aIlii ClITbCHKOTOCTIONAPCHKUX YTih, BKITFOUC-
HUX JI0 ekoMepeki, — Kimacudikartist BUIiB MiJIbOBOTO IPU3HAYCHHS 36MEJTb,
3aTBepIKeHa Haka3oM JlepkaBHOTO KOMITETy YKpaiHU i3 3eMEJbHUX pe-
cypceiB Bix 23.07.2010 Ne 548 [4]. Sk Binomo, cT. 19 3emenbHor0 Kozekcey [5]
BH3HAYa€ KaTeropii 3eMelib JIMIIE 32 OCHOBHUM LIbOBUM MPU3HAYCHHSIM.
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LinpoBe MpPU3HAYCHHS 3eMEJIbHUX JTUISTHOK MOXKe OyTH KOHKPETHU30BaHE
B MiA3aKOHHUX aKTaX, o i Oyro 3pobieHo JlepxkomzemoM. BimmosinHo
110 Kiacudikarii BUIiB [UIBOBOTO MTPU3HAYEHHS 3eMeb 3eMITi CLThCHKOTOC-
MOJIAPCHKOTO TMPU3HAUEHHS MOJUISIOTHCS Ha 14 BUJIB MIJTLOBOTO MPHU3HA-
geHHs. HaltOinpI 1ikaBuil OCTaHHIN BUI — AJIA [UJICH TTOTICpEaHIX BUIIB
Ta JUIs1 30€peKEeHHS 1 BAKOPUCTAHHS 3eMeIb PUPOIHO-3aIIOB1THOTO (POHTY.
3a UM He 30BCiM YiTKUM (GOPMYIIOBAHHSM XOBAIOThCS 3eMEIbHI JUITHKA
CIITBCHKOTOCIIOIAPCHKOTO MPU3HAYEHHS, SIKi MJIAHYETHCS BKIIOYUTH JI0
EKOMEPEexi.

Sk Oyn0 BKa3aHO BWIIE, BIACHUK 3€MEJIBHOIT JUISHKH BiJIIOBIJIHO JI0
YUHHOTO 3aKOHOJIABCTBA MOYKE CAMOCTIHHO 3MIHIOBATH BUI YTiIb Y MEKax
3eMeJIb CLTBCHKOTOCIIONAPChKOTO pru3HadeHHs. [IpoTte, Ha HalTy qyMKYy, 11e
HE IOBUHHO CTOCYBAaTHUCS YT1/Ib, SIKi MOXKYTb Oy TH CKJIQJIOBUMU EKOMEPEXKI.
Mu npuennyemocs mo npomosutii [1. ®@. Kyauanda, BiamoBiqHO 10 SKOT
IIO/I0 YT1/Ib EKCTEHCUBHOTO BUKOPUCTAHHS — CIHOXKATEH Ta IMMACOBUII Ma€e
OyTH BCTaHOBJICHO OOMEKEHHsI LIOJI0 X MEPEBECHHS B YIS 1HIIOTO
BHJly — DPULTIO, TIEPEJIOTH Ta OaraTopiuHi HacapkeHHs [6, c. 461].

[lepen npuitaartsim 3akony Ykpainu «lIpo exonoriuny mepexy Ykpa-
THM» TOYMJIUCS JTUCKYCIT 11010 peatizallii B HbOMY OJIHOTO 3 JIBOX ITiXOJIIB.
[epmuit mependavyaB K HACHTIIOK BKITFOUSHHS 3eMEIHHOI TUITHKH JI0 €KO-
Mepesxi 3Miny ii mpaBoBoro pexxumy. pyruii He nependadaB Takoi 3MiHU.
Ha xanp, y 3akoHi Oyiio peanizoBaHO came ApyrHii BapianT. Lle mosicHroBa-
JIOCSI THM, TII0 BU3HAUYEHHS TIPABOBOTO PEKUMY 3eMEIbHOI JUISTHKH TaKHM
YrHOM Oyi10 6 3aHaATO CKIaJHUM 3aBaaHHsIM. [Ipore 11e mpu3Beso a0 Tiel
CHUTYaIlii, KOJIX BiITOBITHO IO YNHHOTO 3aKOHOAABCTBA BU3HAYHUTH IIPABO-
BH PEKUM TaKHX 3€MENBHUX TUISTHOK (DaKTHYHO HEMOXKITHBO.

Bu3HaueHHS MeX €JIeMEHTIB eKOMepexKi (a 0TKe, BU3HAYCHHS 3eMEIlb-
HUX JUISHOK, HA SIKUX TIOIIHUPIOBATUMETHCS MTPABOBUN PEXKHUM EIEMEHTIB
EKOMEpeXi) MOKHA 3/TIHCHUTH JIBOMA NIIsxamu. [leprmii — BU3HAUEHHS
iX MeX y HaTypi B OPSIIKY 3€MJICYCTPOIO, SIK 1€ 3A1HCHIOETHCSI CTOCOBHO
TEepUTOPi Ta 00’ €KTIB MPUPOIHO-3a0BiAHOTO GoHIY. B Takomy pasi Ha
OCHOBI cxeM (opMyBaHHs €KOMEpEeXki i nepelikiB TepUTopii Ta 00’ €KTIB
EKOMEPEKi PO3POOISATUMYTHCS MTPOSKTH 3EMIICYCTPOIO 11100 (popMyBaHHS
ekoMepexi. Y TakoMy pasi ctT. 25 3akony Yipaiau «IIpo semmeyctpiii» [7]
Mae OyTH JIOTIOBHEHA HOBUM BHJIOM 3€MJICBITOPSHOT JOKYMEHTAITI1.

Takuii miaxig 103BOJUTH TOUHO BHU3HAYUTH MEXIi ekomepexi. [Ipore
Horo peaizaris € BKpail CKJIaIHOIO, SKIIO He HeMOokJInBoto. [leprr 3a Bce
BHHECEHHS B HATypy MeX eKoMepexi, mo 3aitmarume npubnuzuo 40 %
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TepuTopii KpaiHu, BUMararume BeJIM4e3HUX KomTiB. Kpim Toro, Takuii 00-
csir poOiT MoXe OyTH BUKOHAHHI JIUIIIE MPOTSITOM YK€ 3HAYHOTO TIepioy
yacy. Tomy, Ha Hamly TyMKy, BiH HE MOJKEe OyTH peajli30BaHHUM.

Jpyruii miaxix — BU3HAUYCHHS MEXK SJIEMCHTIB €KOMEPEIKi 3a ICHYHOUH-
Mu Mexxamu. CaMe Takuif miaxizg i 0yJio peai3oBaHO Ha MPAKTHIII.

€ MoOIMMPEHOI0 AYMKa, BIAIOBIAHO 0 SIKOT EKOJIOTIYHA MEpeka — SIBU-
e abcTpakTHEe, HE3pO3yMiJIe 1 Take, [0 MOXKe HaOyTH SIKOTOCh 3HAYCHHS
JITIE Y BiJTaICHIH IEPCTICKTUBI. AJKe He OYII0 1M1e YKOTHOTO IPEIeCHTY
MO€AHAHHS KIIOYOBUX TEPUTOPiH CHOMYYHUMH — a L€ caMe Te, L0 Bij-
PI3HSIE CKOMEPEKY BiJ IPUPOIHO-3aMIOBITHOTO (POH/IY, TC, 3aBASIKH YOMY
EKOMEpEKy MOKHa Oyzie po3IIsiiaTi caMe sIK €ANHY TEPUTOPiaIbHy CHUCTe-
My, 10 374aTHAa BUKOHYBATH €KOJOT1YHI QyHKILIT 13 3a0e3meueHHs OanaHcy
MK aHTPOTIOTEHHO 3MIHEHHMH Ta IPUPOIHUMHE TepuTOpisiMu. [IpoTe 11e He
BIJIOBiAA€ NIHCHOCTI.

3 mouatky 2008 p. no cepenunu 2010 p. 6maroailiHOIO0 OpraHizaii€ro
«IarepExkollenTp» (Ykpaina) Ta eHTPOM €KOJIOTTYHMX KOHCYJIBTAIliH
«Altenburg & Wymenga Ecological Consultants» (Hinepiaamu) crinbHO
3 MiHiCTepCTBOM OXOPOHU HaBKOJUIIHBOTO MPUPOAHOTO CEPEIOBUIIA
VYkpainu Ta miAnopsAKoBaHUMH CTPYKTYPaMHU BUKOHAHO MpoekT «Peaiza-
Lisl TPAHCKOPIOHHOTO €KOJIOTIYHOTO 3B’513Ky B YKpaiHchbkux Kapnarax».
CTBOpEHO /1Ba TPAHCKOPJAOHHUX eKoKopuaopH y JIbBiBebkiii (TypkiBechKuit
exokopuop) ta YepHiBenbkiii (BykoBHHCHKHIT €KOKOPUIOP) 00IaCTAX.
Bonu noennyrote Hartionanpauii mpupoaanii napk « CKOIBCHKI OECKUITN,
V>kaHCHKUI HallIOHALHHUN PUPOAHKI NapK i Perionanbuumii nanamadTHri
napk «Hancsaus» B YkpaiHi 3 HallioHATPHUME TTapkaMu «bemaacekmiiy,
«YicHa-Bermina» ta «/lomuaa Cany» B [lonmbmii, a Takox BykHHIBKUT
HaliOHAJBPHUN MPUPOJHUHN MapK 3 HAIllOHAJIBHUM MapkoM «BanaTopi-
Hsammy y Pymysii. Li mapku Ta eKOKOPHUIOPH € ITyKE BAXKIUBUMH IS
30epeKeHHs MOMYIIALINA BeAMEeiB, 3yOpiB, pUCi Ta IHIIUX BHUIIB (opu Ta
¢aynu y perioi [8].

Mexi eKokopuIopiB Oy BU3HAYCHI 3 YPaxXyBaHHIM ICHYIOUHX MEK,
YTBOPEHHUX KOHTYPaMH 3eMEJIbHUX JUISTHOK y BOJIOAIHHI Ta KOPUCTYBAaHHI,
HACeJICHUX MyHKTIB, JIICHUIITB, JIOPIT, TICOCMYT, Pi4OK, CTPYMKIB, 1HIITHX
HasIBHUX NPUPOIHHUX Ta IITYYHO CTBOpeHUX Mex. [Ipu npomy Hema mo-
TpeOH y BUHECEHHI MEX y Hatypy [8, c. 47].

BinnosigHo 110 ct. 15 3akony Ykpainu «IIpo exonoriuny mepexy Ykpa-
THM» TIPOEKTYBAaHHS EKOMePeXi 3MIHCHIOETHCS MIITXOM PO3POOJICHHS PETio-
HAJIBHHUX cXeM (QOopMyBaHHs ekoMepeki ABTOHOMHOI Pecmy0Omniku Kpum
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Ta 0o0NacTell, a TAKOK MICLEBUX CXeM (OPMYBaHHS €KOMEPEKi paioHiB,
HaCEJICHUX MYHKTIB Ta IHIIUX TepUTOpild YKpainu. 3BeneHa cxema Gopmy-
BaHHS €KOMepexi YKpalHM € CKJIaJ0BOI0 YaCTHUHOIO ['eHepanbHOT cxeMu
IIaHyBaHHA TepuTopii Ykpainu. [IpoTe B mporieci npoekTyBaHHs €KOKOPH-
JIOPiB BHSIBUIIOCS, IO IIMX CXEM HEJIOCTaTHHO. TOMY aBTOPH IPOCKTY PO3-
poOMIM HOBUH BUJA MPOEKTHOI TOKYMEHTALIl — CXeMy €KOJIOTiYHOIO KO-
punopy. byno po3po0neHo anropuT™ ii CTBOpPEHHSI, TOTOKEHHS Ta 3aTBEp-
mokeHHs. CxeMu Oylo MOTOMKEHO 13 HU3KOKI0 JAEpKaBHUX OPTaHiB,
3eMJICBJIACHUKAMU Ta 3eMJICKOPUCTYBayaMHM Ta 3aTBEPIKCHO BiJIOBITHO
TypKiBCBKOTO — pillIEHHSIM PallOHHOT pajii, ByKOBUHCHKOTO — pillIeHHSIM
00macHoOi mepykaBHOI amMiHicTpail (OCKUIBKY e eKOKOPHIOp 3aiiMae
TEPUTOPIIO JIBOX aJMIHICTPaTUBHUX PaiioHiB). Ha 0CHOBI IbOTO TOCBILY
OyJ10 po3po0IeHO MeToMYHI pekoMenaiii [8, ¢c. 43—53]. Ha namy aymky,
TaKUi YCIINTHUN TOCBiM Mae OyTH BpaxoBaHO 3aKOHOIABIIEM. Y 3aKOHO-
JIABCTBI CJIiJT IepeI0aYUTH TaKi BUJIM MTPOCKTHOI JOKYMEHTAIIil, TK CXeMHU
€JIEMEHTIB eKOMEPexki (30KpeMa, EKOKOPUIOPIB), BUBHAYUTH MPOLETYPY iX
PO3pOOJICHHS, TOTOAKEHHS Ta 3aTBEPIIKECHHSL.

Sk cBiguars (haxiBli, 3 Yacy NpuBaTU3allii 3eMeb MaclITadu BTpy4aH-
HA B ipupoay Ykpaincbkux Kapmar mopoxy 3poctaroTs [8 c. 12]. [IpuBa-
TH3aIlis 3eMellb, 0 MPoXoauia 6e3 Oyab-sKoi cepio3HOT yBaru 10 iHTe-
PECiB 3aXUCTy MPUPOIH, Pi3KO YCKIIaAHMIIA CTBOPEHHSI EKOJIOTTYHOT MEPEKi.
3HavYHI MIOMII JepKaBHUX 3eMEIbHUX yTiIb BUCOKOI IPUPOAHOT IIIHHOCTI
MepelIuI y MPUBATHY BJIACHICTh, a OUTBIIICTh HOBUX BJIACHUKIB HE Oaxa-
I0Th MaTH HisIKUX IPUPOTOOXOPOHHUX 0OMexkeHb [ 164, c. 29]. Sk migkpec-
JOETHCS B IOPUANYHIHN JiTepaTypi, HAMOIIBII ONTUMATIBFHO €KOJIOT1YHI
BUMOTH Y cpepi BUKOPUCTAHHS 3eMJIl Peati3yloTbcs B yMOBAxX came Jep-
»KaBHOT BIIacHOCTI Ha 3eMitto [9, ¢. 81]. OTke, MpH CTBOPEHHI €KOJIOTTYHOT
MepeKi TPIOPHUTET CIIiJ HalaTH came ep KaBHIN BIACHOCTI Ha 3eMITIO.

Ha namy mymky, BapTo Oyi0 O BCTAHOBUTH y 3aKOHOJIABCTBI OOMEKEH-
Hsl II[0JI0 TIPUBATH3AIIIT 3eMeJib, 10 Oy/yTh BKITFOUCHI JI0 CKJIaly €KOMEPEKi.
Taxi 3eMeNbHI UITHKE MOXKYTh Oy TH IPUBATH30BaH1 JTUIIIE THMH 0CO0aMH,
sIK1 7OOPOBIIBHO OepyTh Ha cebe 000B’I30K MIO0 10 KaHHs 0COOIHNBO-
T'O TIPUPOJJOOXOPOHHOTO PEKHUMY IIHX CUTBCHKOTOCTIONAPCHKUX yTiab. [To-
TiOHI OOMEKEHHS iICHYIOTh Y YHHHOMY 3€MEITLHOMY 3aKOHOIABCTBI. Tak,
BiAMOBiAHO 710 1. 2.7 [lopsiiKy MOTOIKEeHHS TPUPOIOOXOPOHHUMH OpraHa-
MU MarepiaiB 010 BHIYyYeHHs (BUKYIY), HAJaHHS 3eMENIbHUX JIIJISHOK,
3aTBEepIKEHOTO HakazoM MiHmpuponn Ykpainu Big 5 muctomana 2004 p.
Ne 434 [10], moromeHHs MaTepiajiB 00 BUIYYEeHHS (BUKYILY ), HaJaHHS
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3eMeNIbHUX JIUISTHOK TepPUTOPii Ta 00’ €KTiB MPUPOAHO-3aMI0BITHOTO (OHIY
91 3ape3ePBOBAHMX IS 3aIIOBIAAHHS Y BIAMOBIMHUX BHUMAAKaX 31HCHIO-
€TbCS IPUPOIOOXOPOHHUM OPTaHOM 34 YMOBH IMHCbMOBOTO ITOTOPKEHHS
B3STTS (PI3UYHOIO UM IOPHIUIHOO 0COO00, 3aI[IKABICHOO B X OTPUMaHHI,
OXOPOHHOTO 3000B’ I3aHHSI.

Taxe noOpoBiabHE 0OMEXKEHHST MOXKE OyTH 3TIHCHEHO IUIIXOM yKJIa-
JICHHS BIIACHUKOM 13 BiJIITOBIAHUM Cy0’€KTOM (YyTpUMyBaueM OOMEKEHHS)
JIOTOBOPY OXOPOHHOTO OOMEXeHHs. BigmoBimHo 110 4. 5 cT. 53 3aKkoHy
VYkpainu Bix 16 yepBus 1992 p. Ne 2456-XI1 «Ilpo nmpuponHo-3anoBigHuit
¢donxa Yrpaian» [11] tepuropii a6o 00’ €KTH MPUPOIHO-3AMOBITHOTO (POHTY
a00 1X YaCTUHM, 110 CTBOPIOIOTHCS YU OTOJIOIIYIOTHCS 0€3 BUIYUEHHS 3e-
MEJIBHUX JUISTHOK, 110 BOHH 3aliMalOTh, IEPEAAIOTHCS I11] OXOPOHY MiANPH-
€MCTBaM, YCTaHOBaM, OpPTaHi3allisiM 1 poMaJiiHaM OpraHaMu HeHTPalbHO-
r'o OpraHy BUKOHABYOi BJIaJy B Ialy3l OXOPOHH HABKOJIMIIHBOIO IIPUPOJ-
HOTO cepeoBHIIa 3 0(OPMIICHHAM OXOPOHHOTO 3000B’13aHHA. Y YHHHOMY
3aKOHOJIABCTBI 1Ie €IMHA 3rajiKa PO OXOpOHHE oOMexxeHHsS. BoHO cTocy-
€THCS JIMIIIE TEPUTOPIH Ta 00’ €KTIB MPUPOTHO-3aIIOBITHOTO (HOHITY.

Ha cporoani nocuTh momupeHa npakTHKa BUJadl TAKUX OXOPOHHHX
3000B’s13aHb. [IpoTe B HUX HE BigoOpa)karOThCs HIisAKI JOJAaTKOBI
3000B’s13aHHS BIACHUKA 36MeNbHOI TUISTHKH, OKPIM THX, IO BXKE IMepe/-
OaueHi y 3akoHOaBCTBi. BoueBub Taki 0XopoHHI 30008’ s13aHHSI HE A0JAI0Th
HIYOTO HOBOTO JI0 TIPABOBOTO PEKMUMY BIATIOBIHOI 3€MEIbHOI MITISTHKH.
OTxe, Taky NPaKTUKY CIIiJl BU3HATH XMOHOK0. B 0XOpOHHUX 0OMEKEHHAX
MalOTh OyTH BH3Ha4€Hi 0COOIMBOCTI MPABOBOTO PEKUMY 00’ €KTa, SIKUH
OepeThes IMiT OXOPOHY 1 BIMOBIIHO MOKJIANATUCS JOJATKOBI 000B’SI3KH,
OKpIM THX, III0 BU3HA4YEHI B 3aKOHi, Ha 0Cc00Y, SKa BUIa€ TaKke OOMEKESHHSI.

3HauHO OUTBIIOro MOMKPEHHs HaOyu oxopoHHI oomexxeHHst y CILIA.
BaknuBa mepeBara 0XOpOHHHX 0OMEKEHb — THYUYKICTh 1 MOXJIMBICTH 3a-
CTOCYBaHHJ JI0 IIMPOKOTO Koja cutyanii. Mu npueaayemocs o B. 1. He-
MUIBOMH, KU BBAXKAE, IO TOCBi 0XopoHHHX oOMexeHb CIIIA 3 ypaxy-
BaHHSAM crenudiku YKpaiHCBKUX peajii Moke OyTH BUKOPUCTAHHH 1 B
Vkpaini [12, c. 3]. Ha Haury 1ymMKy, OXOpOHHHX 3000B’s13aHb, Iepe0adeHux
4. 5 c1. 53 3akony Ykpainu «lIpo nmpuponHo-3anoBigHuii poua Ykpainuy,
BKpail HEJOCTAaTHBO MJIsT (OPMYBAHHS CKOMEPEKi, amke TaKki 0OMEKEHHS
HE TIOLINPIOIOTHCS Ha CIIBCHKOTOCTIONAPCHKI YTifs, sIKi BigirpaBaTuMyTh
POIb exosoriyHuX Kopuaopis. Tomy B 3akoni Yipainu «IIpo ekonoriuny
Mepexy YKpaiHm» HeoOXiTHO BPEryltoBaTH BiTHOCHHU MO0 YKJIAJIECHHS
TaKUX OXOPOHHUX OOMEXKEHb.
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B ropuauuHiii nitepaTypi MOXHa 3yCTPITH MPOMO3ULii 010
000B’SI3KOBOTO YKIIQJICHHSI IOTOBOPY 3 METOI0 3a0€3MeUeHHsI KOJIOTIYHHUX
iHTepeciB cycninbeTBa. [Ipore, Ha Hally KyMKy, HAaBPS 4 L€ BUIIPaBIaHO,
a/Ke B TAKOMY BHUIIAJIKy MOPYIIYETHCS IPUHIUI cBOOOAN goroBopy [13,
c. 210-211]. Otxe, HaOIIBII MPUITHATHAN BapiaHT — 3aI[iKaBUTH BiIac-
HUKA B YKJI/ICHH] TAKOTO JIOTOBOPY. SIK CBIUNTH iHO3eMHHUI TOCBi, eek-
TUBHUM CTUMYJIOM JUIsSl BUJAHHSI BIIACHUKOM OOMEKEHHSI MOXKYTh CTaTh
ronaTkoBi muteru [12, ¢. 1].

Ha nHary 1ymKy, BKIFOUEHHS 3eMeTbHOT TUISTHKY JI0 eKOMEPEsKi ITOBUHHE
MaTH HACJIJIKOM 3MiHY 11 mpaBoBOro pexumy. Lle Mae mo3HauuTucs i Ha
TaKiil CKJIaJIOBiH MMPABOBOTO PEKUMY 3E€MENIHHOI TIJITHKH, SIK IIpaBa Ta
000B’s13KH 11 BlacHuKa. Ha BiacHuKa Mae OyTH 1okJaieHo 000B’ sI30K 1010
MNPUUAHSTTS Y BCTAHOBICHOMY 3aKOHOM IOPSIJIKY Ta BUKOHAHHS MCHEIK-
MEHT-IUIaHy €KOKOPHUIOPY.

[IpaBoBuii peskxUM €KOKOPHIOPY MOYKHA 320€3MEeUUTH NIISIXOM YKIJIa1eH-
HS JIOTOBOPIB OXOPOHHOTO OOMEXEHHS, B SIKUX BiZOOpakaTUMEThCS
MEHEPKMEHT-IIJIaH, i3 BIACHUKOM KO)KHOI 3eMEJIbHOI AIISIHKH, 1110 BXOAUTH
1o exokopugopy. Lle nano 6 MOXKIMBICTD JuIsl yTpUMyBaua 0OMEKEHHS
3BEPHYTHCS JIO CYIOBOTO 3aXHCTY CBOTO ITPaBa 3a IOTOBOPOM.

CTopoHaMu 10TOBOpPY BUCTYIIAIOTh, 3 OAHOTO OOKY, BIACHUK 3€MEJIbHOT
JUISIHKH, 3 IPYTOr0 — YTPUMYBau OXOPOHHOTO 0OMEXeHHs. SIKIII0 CTOCOBHO
MEepIIOro He BUHUKAE OCOOJIMBHX 3allUTaHb, TO IbOTO HE MOYKHA CKa3aTh
CTOCOBHO JIpyroi cTopoHu. Sk yxe 3a3Havyanocs, y CLIA yrpumyBauem
OXOPOHHOTO OOMEKEHHS BUCTYIIA€ IOpUANYHA 0C00a, sIKa Mae JOCBi Mpu-
POIOOXOPOHHOT MisTbHOCTI. OCOOIMBOTO TOMTHUPEHHS HAOYIIN Tak 3BaHi 3€-
MenbHi Tpactu. Ha mymky B. I1. HenmitBoawm, mist ymoB Ykpainu HeoOXiqHe
3HaYHE PO3IIMPEHHS KoJia TaKHX CY0’ €KTIiB, 3BayKar0uy Ha BIICYTHICTh B YKpa-
THI IHCTHTYIIH, aHAJIOTIYHUX IO 3eMEIBHHUX TPACTiB, Ta HA PIHAHCOBY CI1a0-
KiCTb TPOMaJICbKUX opraHizauiil. ToMy BiH mpoIloHye 3apaxyBaTH 10 IbOTO
KOJIa, OKPIM CIIeIiali30BaHUX IPOMaICEKUX OpraHizalliid, OpraHu JAepKaBHOT
BHKOHABYOI BIIAJM, MICIIEBOTO CaMOBPSTyBaHHS, TiAPO3IUIA BiATOBIIHAX
MiHicTepcTB Ta BitoMcTB (MiHiCTEpCTBa EKOJIOTIi Ta MPUPOAHUX PECYPCIB,
MiHicTepcTBa arpapHoi NOJNITHKY, [lepikaBHe areHTCTBO JICOBUX PECypCiB,
Jlep>xaBHe areHTCTBO 3€MENIBHUX PecypciB, JlepkaBHE areHTCTBO BOIHHUX
pecypciB, opranu MicToOylyBaHHS Ta apXiTeKTypH Toio) [12, c. 4].

Mu noroKyemMocs 3 1i€to mponosutiieto. [Ipore, Ha Halry AyMKY, TpH-
MEHIIIYBaTH POJIb TPOMAICHKIX OpraHizalliil Tex He BapTo. Ake B YKpai-
Hi € TPOMa/ICBKI OpraHizaiii, iKi MaloTh JOCTaTHHO PO3TAyKEHY CTPYKTY-
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PY, IOCBiJ MPUPOJOOXOPOHHOT pOOOTH Ta aBTOPUTET Cepell HACEICHHS.
VY mepiry uepry 1e CTocyeThes TaKoi TPOMaJIChKOI OpraHizarii, ik YKpain-
ChbKE€ TOBapUCTBO MUCIHBIIB 1 pudanok. L{s rpomanceka opraHizaris Mae
Oarary icTopito, Halliuye JOeKijgbKa MiJbHOHIB WIEHIB 1O BCii KpaiHi i €
HaUTIOMYJSIPHIIIIO TPOMAICHKOI0 OPTaHi3aIliero cepell yCiX rpoMagChKux
OpraHizailiii, a He JIIIe MPUPOOOXOPOHHUX. Y KOPUCTYBaHHI TOBAPHCTBA
nepeOyBaroTh 33,2 MJIH T'a MUCIIMBCHKUX yrigs — 70,9 % MUCIMBCBKUX
yrigp YKpaidu, mo ckiranae OuIbine MoJIOBUHY 11 TepuTopii. B opranizartii
Hajiuyerbes 150 mucnuBcTBO3HABIIB (24,5 % Bij 3araibHOI KUTPKOCTI) Ta
2542 erepi (56 % Big 3aranpHOI KinbkocTi) [14].

Biamosimao mo m. 1.1 Craryty YKpaiHCBKOTO TOBapHCTBAa MHUCITHBIIIB
i pubanok [15] Ykpainceke ToBapuctBo muciauBLiB 1 pudanok (Y TMP)
€ 100poBUILHOIW BceykpaiHChKOIO IpoOMajichbKOW OpraHizalii€ro, sika
00’ €Hy€ MHUCITTUBIIIB 1 pHOAJIOK 3 METOIO CIIPHSIHHS aKTUBHOMY PO3BUTKY
JOOUTENBCHKOTO MUCIIMBCHKOTO, CTEHJJOBOTO 1 pUOaIbChKOTO CIIOPTY, 0X0-
POHH, BiITBOPEHHS, 30epEKEHHS PAIliOHAILHOIO BUKOPHCTAHHS TBAPHHHO-
TO CBITy Ta 3aXUCT cHiTbHUX iHTepeciB. YTMP e ropuananoo ocoboro
1 cy0’eKTOM MpaBa NpUBaTHOI BIACHOCTI Ha HaJIS)KHE HOMY MaifHO Ta Tpo-
moBi korutu. Bignosiguo a0 1. 2.1 CraTyTy 10 OCHOBHHUX 3aBJiaHb ToBa-
PHUCTBa, OKpIM IHIIHX, BiJITHECEHI BUXOBaHHS y WieHiB ToBapucTBa Oepex-
JIMBOTO CTABJICHHSI 10 IPUPO.H i ii GaraTcTs (1€ 3aBAaHHs CTOITh HA MEPIIO-
My Micii) Ta mpomaraHjaa OXOpPOHW HPHPOIH, MIPUMHOKEHHS Ta
30epeeHHs IPUPOIHUX 0araTcTB, pallioHATPHOTO BUKOPUCTAHHS TBAPUH-
HOro cBiTy. OTXKe, NisTIBHICTS 11i€1 TPOMaICHKOT OpraHi3allii He 0OMeXKYETh-
Csl CYTO 3aBJAaHHSIMH BEJICHHS MUCIIMBCBHKOTO TocTogapcTa. Kpim Toro,
(hopMyBaHHS €KOMEPEKi CIPUATHME BiITBOPEHHIO, OKPIM IHIITUX BUIB,
TaKoX 1 MUCIMBCHKOI ayHu. OTxe, YKpaiHCbKe TOBAPHUCTBO MHUCIIUBIIIB
1 pubayok — I1e caMe Ta rpoMajchKa OpTaHi3allis, 0 Ma€ MOKIIUBOCTI Ta
3aIliKaBIEHICTh Y TOMY, II00 BUCTYIATH YTPUMYBaueM OXOPOHHOTO 00Me-
YKEHHSI, BCTAHOBJIICHOTO I110JI0 36MEJIbHUX JIISTHOK CIJIbCHKOTOCIIOAaPCHKO-
r0 MPU3HAYEHHS, 10 MAIOTh CTATH CKJIAIOBOI0 YACTHHOIO €KOJOTIUHOL
Mepexi.

HesBakarouu Ha 3alpOIIOHOBAHI BHIIE 3aX0/IH, Y JISSIKUX BHIIA/IKaX BH-
HHUKAaTAMe HeoOXiTHICTh y BUKYIT 3eMEIIbHUX NUITHOK AeprkaBoto. Hampu-
KJIaJl, Ha BY3bKHX BiJpi3Kax €KOKOPHIOPY HaBiTh HEBEIMUKi 00poOIieHi Ta
OTOPOJIKEHI CLIIbCHKOTOCIIONAPCHKI 3eMEJIbHI IISTHKH CTAIOTh TIEPEIIKOI00
JUTSL TBAPWH, OCOOJTMBO B MICITSIX MOTIPIIEHHS 3B’ A3HOCTI («BY3BKHX» MiCIISIX
exokopuiopy) [8, c. 102].
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I[paBoBi 3acaiu Takoro BUKYIy BH3Ha4eHi y 3akoHi Ykpainu Bix 17 nuc-
tomaja 2009 p. Ne 1559-VI «IIpo BiguykeHHS 3eMEJIbHUX JUISTHOK, THIINAX
00’€KTiB HEpPYXOMOTro MaifHa, 10 Ha HUX PO3MIIIeH], Kl nmepedyBaroTh
y TIPUBATHINA BIACHOCTI, IJIs1 CYCITUTLHUX TOTPEO YU 3 MOTHBIB CYCITUTHHOT
HeoOximHoCT» [16]. BinmoBigao 1o 4. 1 cT. 7 iporo 3akoHy OpraHu BH-
KOHABYO1 BJaJM Ta OpraHd MiCLIEBOTO CaMOBPSIyBaHHs BiAMOBITHO 10
CBOiX OBHOBaXEHb Ta B MOPSIJIKY, BA3HAYEHUX IMM 3aKOHOM, MalOTh Ipa-
BO BUKYITy 3€MENIbHUX TUISHOK, SIKi epe0yBaroTh y BIaCHOCTI (Pi3MUHUX
abo0 I0pUANYHUX 0Ci0, 71 po3TallyBaHHS 00’ €KTiB MPUPOIHO-3aIIOBII-
Horo ¢ouay. | xoua 1 HOpMa 3aKOHY IOKHU L0 HE 3aCTOCOBYBalach, HA
Hallly 1yMKY, BOHa HOBUHHA OyTH BUKOPUCTaHAa JyIsl 3a0e31edeHHs myomiu-
HUX eKoJIoriuHuX iHTepeciB. [IpoTe ii i HEe MOIMPIOETHCS HAa 3eMENbHI
JUITHKH CUTBCHKOTOCTIOaPCHKOTO TPU3HAYCHHS, SIKi MalOTh BUKOHYBAaTH
POJIb EKOJNIOTIYHUX KOpHIopiB. ToMy, Ha Hally TyMKY, 3aKOH Ma€ OyTH JI0-
[IOBHEHO TIOJIOKEHHSM IIPO MOJINBICTh BUKYITY 36MEJIBHUX JIISIHOK 1 JJIs1
notped hopMyBaHHS EKOKOPHAOPIB.

B iHO3eMHi# MpaKTHIli CTBOPEHHS €KOMEPEXK BiIOMI BUMAIKH, KON
MOXIIUBICTb OOMiHY 3€MEJIbHOI JUITHKM MOTHBYBaja 3eMJIEBIaCHHUKA MijI-
TpUMaTH CTBOPEHHs ekokopuaopy [8, c. 102]. Ha namry aymKky, Taka rnpax-
THKa MOXe OyTH 3acTocoBaHa i B Ykpaini. Hanpukiaz, mig yac naroBaHHs
OaraTo rpoMajsTH OTPUMAIH 3eMEINIbHI TUITHKH 3 Tajieko He HaKpaIlIuMe
rpyHTamMu. BoHu O moroguivcs Ha OOMiH TakuX JUISTHOK Ha JUISTHKH 13
KpallluMH IPYHTOBUMH XapakTepucTukamiu. [lepxasa Moria O HagaTH iMm
TaKi 3eMeJNbHI JIJITHKA B OOMiH Ha JUISHKH 13 TipIIUMH IPyHTaMH, ajie
HEOoOXiMHUMH 17151 POpMYBaHHS EKOMEPEKI.

Otxe, U1l CTBOPEHHS IPaBOBHUX NepeIyMOB (pOpMyBaHHS EKOJIOTTUHUX
KOPHJIOPIB y 3€MEIbHOMY 3aKOHOJIABCTBI MepeayciM HeoOXiHO niependa-
YUTH 0COOIMBOCTI 3MiHH LITLOBOTO MPU3HAYECHHS, HAOYyTTsI, peasizauii Ta
MIPUTIMHEHHS TIpaBa BJIACHOCTI HAa 3eMEIbHI JIISTHKH CUTBCHKOTOCIIONAp-
CHKOTO MPU3HAYEHHS €KCTEHCHBHOTO BUKOPUCTAHHS SIK CKIIAJIOBUX €KOJIO-
rigaoi Mepexi. L{i 0coOnmMBOCTI MPaBOBOTO PEKUMY JAOTh IiJICTABH IS
BH/IIJICHHSI TAKUX 3€MEJIb SIK OKPEMHUI 00’ €KT 3eMEJIbHUX ITPABOBITHOCHH.
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Januienko b. Co3nanne 3k0J10rH4ecKNX KOPHIOPOB B YKpanHe: 3eMeJ/Ib-
HO-TIPABOBOIi acleKT

B crarbe paccMaTpuBaroTcs npoodieMbl 3eMeNIbHO-IIPaBOBOI0 00eCredeHus
CO3/IaHUS HKOJIOTHUECKUX KOPHJIOPOB KaK (PyHKIMOHAIBHBIX 3JIEMEHTOB HAIlMO-
HaJbHOM KOJIOrMueckoi cetu Ykpaunsl. [logsepraercs aHain3y npaBoBON pexXUM
3eMellb, OTHECEHHBIX 3aKOHOM K COCTABIISIFOIIIM SKOJIOTHYECKOH ceTH (B MEPBYIO
ouepeb 3eMeNb CEIbCKOXO3sHCTBEHHOTO Ha3HaYeHMsT ). J[J1s 1iesieit uccienoBanus
HCIIONIb30BaH OMBIT CTPaH, EPEIOBBIX B Chepe CO3/1aHMs SKOJIOTHYECKHX KOPHI0-
poB (CILIA u Hunepnanzast). Ha ocHoBe aHanmn3a eficTBYIOIIET0 3eMeNTbHOTO 3a-
KOHOJATeNbCTBA CACNIAHbI IPEATI0KEHHS 10 €r0 YCOBEPIIEHCTBOBAHUIO.

Kniouessle cnosa: S5KOIOTUUECKAS CETh, YKOJIOTHUECKIAE KOPHIOPHI, 36MEIbHOE
TIPaBo.

Danylenko B. Land use law problems of the creation of ecological network
in Ukraine

The article is aimed at the analysis of land use law regulation of the creation
of ecological network in Ukraine. The biggest attention is devoted to agricultural
lands. In this article the experience of such countries as USA and Netherlands is
used. The improvements of legislation in the area of construction of ecological
network are suggested.

Keywords: ecological network, land use, land use regulation.
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IIUTAHHA
CYAOYCTPOIO

VIIK 347.98 B. Tamvko6, KaHANAAT IPUANYHUX HAYK,
3acmy>XKeHul 1puct Ykpainnu, [onosa Bu-
IIIOTO TOCIIOAAPCHKOTO CYAY YKpaiHm

KoncTuryniiine Ta 3aKkoOHOJaBYe MiAIPYHTA
LA 3aCTOCYBAaHH:A NPUHLINITY crienjiaxisamii
SIK KpUTEPilo y PO3MeXXYBaHHi CyJOBUX IOPUCAVKILIN

CrarTs mpUCBsSIUCHA aHANI3Y TCOPETHYHHX 1 MPAKTHYHHUX ACIIEKTiB KOHCTUTY-
LIHHOTO Ta 3aKOHOAABYOTO MIiATPYHTS 7S 3aCTOCYBAaHHS MPUHIINITY CIICIiai3amii
SIK KPUTEPII0 Y pO3MEKyBaHHI IOPUCIUKIIIH CYOBUX OPraHiB.

Knrouosi cnoea: ipuHIMII Crieiai3aliil, FOPUCIUKIS, CynoBa pedopma, my-
OJIiYHO-TIPaBOBUH CHip, TOCIOAAPCHKE CYIOYMHCTBO, aMIHICTpaTUBHE CYIOYNH-
CTBO, IiBIIOMYiCTb.

I3 mpuitastTam 28 wepBusa 1996 p. Konctutynii Ykpainu [1] onanm
13 CHCTEMOYTBOPIOBAIbHIX KOHCTUTYLIHHMX MPUHIUIIB OpraHizamii cy-
JIOyCTPOIO B YKpaiHi CTaB MPUHIUII criemiami3aiii cymiB. Takum yuHOM,
HOpPMaMH{ BHUIMIOI IOPUINYHOI CHITH OYJI0 3aTBEPKEHO TIPAKTHYHY HE00-
XiTHICTh @BTOHOMHOCTI CIIEIialli30BaHUX CYHiB. ApOITpa)KHUM CyJ CTaB
Ha TOH 4ac Creliajai30BaHO0 CY/I0BOIO IHCTUTYIII€10, 3aKOHO/IaBY0 BU3HA-
HOIO CaMOCTIHHOI0, HE3aJISKHOIO JIAHKOIO B CUCTEMI Cy0BOI BlIagu YKpa-
THH, SKil HAJIEkKAJIO 3/TIHCHIOBATH IPABOCY/JIS BCHOTO CIIEKTPY TOCIIONap-
CHKHX CIIPaB.

AXTyaJIbHICTh HAyKOBOTO aHAIII3Y MTUTAaHb KOHCTUTYIIHHOTO Ta 3aKOHO-
JaBYOTO MIAIPYHTS AJIsl 3aCTOCYBaHHS IPUHIMITY CIeLialli3alii sk KpUTepito
Y PO3MEXKYBaHHI CYJIOBHX FOPUCIUKITIH MOSCHIOETHCS TIEPIIT 32 BCE TUM, 10
gypaHa KoHctuTymis Ykpaiau 1996 p., 3akpimurtoroun 3acaan MMpaBoBoi,
JIEMOKPaTHYHOT JIep’KaBU, 30KpeMa 3A1HCHeHHS IPaBOCY/AJII BUKIIOUHO
CyaMH, cepe/i OCHOBHUX MPUHIHIIIB MOOYI0BH CUCTEMH CY/IB 3arajbHOT
FOPUCIIUKINIT BU3HAUAE came MPUHIIUII crietiarnizanii. Lleii BaxumBuii aciexkt
TUSUTBHOCTI CUCTEMH TPABOCYIIS CITiJI pO3MIAAATH Y TOEIHAHHI 3 dyHIa-
MEHTAJILHUMH KOHCTUTYIIHHIMY TIPHHIHIIAMH, TAKAMH SIK PO3TIOJILT BIIaJIH,
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PIiBHICTB ITpaB rpoMaisiH, BEPXOBEHCTBO MpaBa 1 NPUHLIUI PAaBOBOI BU3HA-
yeHocti. OTxe, crierianizalist y CHCTEMI Cy/iB 3arajibHOi FOPUCANKLIT, SKa
MpUTaMaHHa BITYM3HSHIA KOHCTUTYIIHHIN MOJIEi, BUSIBISIETHCS OTHUM 13
3aco0iB peanizalii IX IPUHLIHUIIB, y TOW Yac IK MeXaHi3M ii peamnizauii Mmae
3a0e3MeYnTH sKiCHE 1 mepeadadyBaHe MPaBO3acTOCYBaHHSI.

[IuTaHHs 3acTOCYBaHHS KOHCTUTYIIHHOTO MPUHIUITY CHeliai3amii
1 3aKkoHOJaBuYoro 3abesmedyeHHs cyqoBoi pedpopmu B YKpaiHi cTanu
NpeaAMETOM JOCTI)KeHb TaKUX BITUM3HAHHUX Ta 3apyOi’KHUX BUCHUX,
sk O. A. Bensinesny, 0. I1. Butsk, A. I Bo6kosa, 1. I bornan, B. 1. bo-
pucoga, O. B. BackkoBcrkuii, M. K. l'ansatuy, 1. I1. l'onocHiuenko,
O. B. [I3epa, B. B. [lonexan, I. b. Komiymiko, A. T. Kom3wok, O. JI. Koru-
neHko, B. B. Koctuupkuii, O. M. Knumenko, H. C. Ky3nenosa, P. O. Kyii-
Oina, P. A. Maiinanuk, B. K. Mamyros, B. M. [laxiii, B. I. [lepene-
nwk, C. B. [Ipunyupkwit, I. B. Pwkkosa, M. B. Pynenko, A. O. CeniBaHoB,
B. B. Cepurwox, H. B. Cibinbosa, I. B. Cnacu6o-®areesa, B. C. Cteda-
HOK, P. O. Credanuyk, M. M. Xamuuk, B. I. lllumkina, B. C. lllepou-
Ha, f. M. IlleBuenko, B. I. Spema ta psagy iHmMX.

[Ipouecu pedopMyBaHHS BITYM3HSHOI CYIOBOI CUCTEMU BiIOBIIHO
10 nonokeHb Konctutyii Ykpainu i yiockoHaJeHHS 3aKOHOJaBCTBA JJIs
edexTuBHOI peanizalii NpUHIMITY clieiani3alii akThHBHO 00rOBOPIOIOTh-
Csl IPaKTUYHMMHM MpaliBHUKaMH, 30KpeMa CyJIs MU, cepel SIKUX Haii-
O17TBII YiTKO BUCIIOBIIOIOTH cBOO no3uuito B. C. banyx, B. M. bo6posuuy,
O. B. bpunnes, H. M. Bamunina, H. O. BonkoBunibka, T. b. JI[po6oToBa,
T. I1. Kapneukin, B. M. Koanb, O. B. Kot, B. O. Kpasuyk, C. 1. Kpamap,
O. C. Kynebskin, H. M. Kypuenxo, B. . Kyxap, H. I1. JIyrosa, B. A. Ma-
kapeBuy, A. M. Oceruncekuit, /1. O. TTonkos, JI. M. ITputuka, O. C. ®oHo-
Ba, M. M. Xamuuk Ta 0arato iHIIH1X.

Mertoto 1i€i cTarTi € AOKTPUHATBHUN aHami3 Micls 1 3HAYeHHS TPUH-
LUITy cremianizamii sk KpUTepio y po3MeKyBaHHI IOPUCAUKLIIN CyAiB
y CHUCTEMi KOHCTUTYLIMHUX NPUHIMIIB CYJOYMHCTBA B YKpaiHi, a TaKoX
BUPOOJICHHS PsAAY NPOMO3UILIM, CIPIMOBAaHUX HA YAOCKOHAJCHHS SIK YHH-
HOTO 3aKOHOJIABCTBa YKpaiHH, TaK i MPAaKTHUKH HOT0O 3aCTOCYBaHHSI.

BaxnuBo miaKpecnuTH, M0 cyyacHa cHCTeMa 3aXHCTy MpaB Ta iHTe-
peciB y4yacHHUKIB MpaBOBIAHOCHUH CIUPAETHCS caMe Ha KOHCTUTYLiHHI
MPUHLHKIIY, 3aKpimieHi y crartsax 1, 2, 8 Koncturynii Ykpainu [1], mo
BH3HAUAIOTh YKpaiHy MPaBOBOIO AEP)KaBOIO, B SIKii HE TIJIbKU BUBHAETHCS,
a i i€ ChOrO/IHI MPUHIUI BepXOBeHCTBA npasa. [Ipu ipomy npasa i cBo-
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0O/IM JIFOIMHM, TX TapaHTil BU3HAYAIOTH K 3MICT, TaK 1 HAIIPSIMU JisUTBHOC-
Ti JiepKaBH.

MoskHa MOTOUTHCH 13 aBTOPaMH B TOMY, L0 KJIIOYOBA POJIb IisSTBHOC-
Ti CyI0BOi CHCTEMH y MPAaBO3aXHUCHIN AISNIBHOCTI AepKaBH BUCYBAE I10-
TpeOy B ii mpUCTOCYBaHHI 10 HOBUX BHUKIIMKIB 1 3aBXaAM Oyae Ha vaci:
«CyTTeBe IPUCKOPEHHSI 3aKOHOAABUMX 3MiH Y IIAPHHI CyIOUYMHCTBA OCTaH-
HiX POKIB BKa3y€ Ha po3yMiHHS 3 OOKy Jep>KaBU O3Hau€HOI mpoOIemMm»
[2, c. 102].

[IpakTUKyIO4i FOPUCTH BiJ3HAYAIOTH Pa30M 3 TUM, 1[0 «HECTAOUIBHICTh
MPaBOBOI perviaMeHTallii, HaBiTh 13 MOTHBIB 11 YIOCKOHAJIEHHS, TTOB’ A3aHa
13 HEraTUBHUMH HAcCJiIKaMH JJIs1 HaJIe)KHOTO BIIPOBAKEHHS B XKHUTTS 3a-
KJIQJICHUX 3aKOHO/ABILIEM i/1el, OCKUIbKM TaKe BIPOBAKEHHS MOCTIIHO
CTHKAETHCS 3 THEPIII€I0 MPAKTUKHU MTPABO3aCTOCYBAHHS, IJISIX1B MTOJOIaHHS
KOJI3iH Ta MpOTaJIuH, HAIIPAbOBaHKX 10 BHECEHHS YePrOBUX 3aKOHOAABUNX
HOBarii» [2, c. 103].

Crin 3a3HaunTH, UI0 KJIACHYHHUM SIK A7l KpaiH KOHTHHEHTAJIBHOI, TaK
1 aHITTOCAKCOHCHKOT MPaBOBOI CiM’1 BBAXKAETHCA PO3PI3HEHE PO3YMIiHHS
crierianizanii cyaaiB i crnenianizanii cymis. [lig crenianizariero cyamiB
PO3YMIIOTh Crieniai3aliio CyJiB OKPEMOTOo CyAy Ha PO3IJIsAl BU3HAYEHUX
KaTeropii crpas.

Crieriamizariisi CyJliB — 1€ HasBHICTb y CYJOBIii CUCTEMI O 13 Cy-
JlaMU 3arajibHOT IOPUCAMKLIT TAKOXK CIIeLiali30BaHuX CyIiB (TOOTO TakuX,
10 MarOTh ICTOTHI OCOOIMBOCTI 1 I[UM BIJIPI3HSIOTHCS Bij 3araibHuX) [3].

3aranoMm, caM MeXaHi3M peaiizallii IpUHIUIY Cremianizamii i 1ocsr-
HEHHS METH HOTO 3apoBaXKEHHS TICHO TOB’s3aHi 3 MPUHIMIIOM 1HCTaH-
LIHHOCTI, SIKUH TeK HAJICKUTh 1O KOHCTUTYIIHHUX MPUHIIMIIIB TTOO0YI0BU
CUCTEMHU CY[iB 3arajbHOI IOpUCIUKIII i 00yMOBIECHUH 3a0€3MEUCHHIM
anessIiiHOro Ta KacaliifHOTO OCKapKEeHHs PillleHHs Cyay, QYHKIIOHYBaH-
HSIM BHLIMX CIelianizoBaHux cyaiB Ta Bepxosroro Cyny Ykpainu.

Psin aBTOpiB 3BepTaloTh 0COONMBY yBary Ha mpoOiemMy NPHHIIHITIB
crnenianizanii y po30ynoBi cynoBoi cuctemMu YKpaiHu, 30Kpema, Ha Te, 110
«...IIUPOKHH CHEKTP CyCHUIBHUX BIAHOCHH Ta, BiMOBIAHO, PO3MAITTs
CTIOPIB, SKi BAHUKAIOTH Y MIPOLIECi TAKUX BiAHOCHH, CHPHUSIOTH YTBEPIKEH-
HIO IPUHIUNY crenianizauii y moOynoBi cynoBoi cuctemu. Binnosigno
1o ct. 125 Koncrutyuii Ykpainu, cuctema cydiB 3arajibHOi IOPUCAMKIIIT
MOBUHHA OyTH MOOyAOBaHa 32 NPUHIUIIOM TEPUTOPIaIbHOCTI Ta crewia-
mizamii» [4, c. 39].
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L5 Te3a MOCUITIOETHCS TBEPKEHHSIM, IO «...peopraHizaiisi Cya1oBoi
cucTeMHu YKpaiHU 3JIIHCHIOETHCS 3 ypaxyBaHHsIM ii moOy/10BH Ha TIEBHUX
KOHCTUTYLIHHUX MpUHIUTIAX» [5, ¢. 49].

Tak, sragyroun 4. 1 cT. 125 OcHOBHOTO 3aKoHY, B SIKiil cHCTEMa CYIiB
3arajbHOT FOPUCAMKIII B YKpaiHi OymyeTbes 3a MPUHIUIIAMHE TEPUTOPIaTh-
HOCTI 1 cretianizaiiii, aBTOpH 3BEPTAIOTh yBary Ha Te, IO CyTh TEPUTOPI-
QIBHOCTI SIK IPUHLUITY CYIOyCTPOIO 3B/ OB’ SI3yBanacs i MpOIOBKYE
TIOB’ I3yBATHCS 3 TOMUPEHHSAM IOPUCIUKINIT TOTO YH IHIIIOTO CYIy Ha ONHY
a00 JIeKiTbKa aaMiHICTPaTHBHO-TEPUTOPIAIbHUX OJMHHMIIb YU HA BCIO Te-
puTopiro YkpaiHu, B TOW Yac sK MPUHIUN Crelianizanii mo cyTi He MaB
YHIBEpPCAJIbHOTO XapaKTepy, MOMINPIOIOYHCH CIIOYATKY JIUIIIE HA TOCHOAAp-
CBbKi Cy/H, a 3r0JJOM — 1 Ha HOBOCTBOPEHY MiJICUCTEMY aJIMiHICTPaTUBHUX
CY/IiB.

MokHa HOTOANUTHCS 3 LYMKOIO PO Te, 110 TAKUH MiAXi[ IBHO CyIIepeIrB
ou u. 1 ct. 125 Koncrutynii Ykpainu, 3a 3MiCTOM KO Jisl IPUHIUITY CIie-
miamizamii SK i IPUHIKITY TEPUTOPIaTbHOCTI, Majia MOIIMPIOBATUCS Ha BCl
JIAaHKH CHCTEMH CY/IB 3araibHOi fopucaukiiii [5, ¢. 50]. [lo ocTanHBOTO Yacy
L€ IPAaKTHYHO 3aJIMIIAJTI0CS HEMOMIYEHUM SIK ITPEACTaBHUKAMHU I0PUAMYHOT
HayKH, TaK 1 IOpUCTaMH-TIpakTUKaMu. [IeBHI 3pyIIeHHs BigOyucs Tuiie
i1 9ac po3poOKu MpoekTy HoBoro 3akoHy Ykpainu «IIpo cymoycrpiii
i craryc cyaniBy, skuid Oyno npuiinsaTo 7 munast 2010 p. (mami — 3akoH)
[6], TOOTO mounHarouu 3 2008 p.

Xoua fesiki HayKOBIII HaMaraJucs MiJBECTH i el TOJIilI TeopeTrHy-
HY OCHOBY, 30KpeMa, HIIUTOCS PO Te, IO «CYAH, K PO3MISIAIOTH [IUB1JIb-
Hi 1 KPUMIHAJIbHI CTIpaBH, — 1€ TPAAMIIIIHI Cy/I0OBI OpraHH, sIKi ICHYIOTh
Mmajo He 31 CrapogaBHboro Pumy, a icHyBaHHs, HalIpuKiIaa, TOCIoaap-
CHKHX Ta aJMIHICTPaTUBHUX CyHiB Ma€ He OUIbII sIK (paKyIbTaTHUBHUMI
XapakTep 1 po3paxoBaHO Ha BHPIMICHHS CKOPOMUHYIIUX Tpoomem». Ll
TOYKA 30py HE € NEPEKOHINBOIO, OCKIJIBKU «...ICHYBaHHS 1 IOsSBa HOBHX
CYIliB THX YH IHIIMX IOPUCAMKIIH 0OyMOBIIEHA PIBHEM IMBLII3AIIIHOTO
PO3BUTKY CYCHIIBCTBA 1 3AJICKHUTH BiJl CKIQTHOCTI 1 MOTPed HOTO PO3BH-
TKy» [5, c. 52].

€BporelickKi KpaiHy MUK Y [BOMY TPOIIECi Iie Aalli, CTBOPUBILIN
ITICHCTEMHU HE JIUIIE aAMIHICTPAaTUBHUX, a i TPYNOBHX, COIliabHUX, ¢i-
HAHCOBHX, IIATCHTHUX CY/iB, HAa YOI SIKUX MepeOyBatOTh BIAMOBIIHI BUIII
CY[IH.

OTxe, SKIIO TaBHO BiIOMHUH MPUHITUAT TEPUTOPIATLHOCTI O3HAYAE PO3-
OyZI0BY CUCTEMH CYJIiB 3arajibHOI FOPUCIUKIIT BIAMIOBITHO 10 CUCTEMH aJi-
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MiHICTpaTUBHO-TEPUTOPIATBHOTO YCTPOIO, 10 3akpirieHa y ct. 133 Kon-
cTUTYLIi 1 00yMOBJIeHa MOTPeOOI0 3aiiCHEHHS TPaBOCYAsl Ha BCild Tepu-
Topii YKpaiHu, To BKa3aHWH NPUHIMI TOBUHEH OPraHiyHO MOEIHYBATHCS
TaKOX 13 MPUHIIMIIOM CIIeLiaTi3arii.

SIKI0 IPUHIMI TEPUTOPIaIbHOCTI TAYMauuThCs B HAIIIN AepxKaBi
B OCHOBHOMY OJTHO3HAYHO: sIK TOOY/10Ba CY/IOBOi CUCTEMH 3T1HO 3 aJMiHi-
CTPAaTUBHO-TEPUTOPiATbHUM MOIITIOM YKpaiHH, 3aKpirmieHuM y cT. 133
OcHoBHOTO 3aKOHY, TO 3MICT IPUHIMITY criemianizanii i 0co0nMBoO Mexi
Horo peasizailii BUKIMKAIOTh TUCKYCii [7].

Creniamizatist K IPUHLIXI OOYIOBU CYI0BOi CUCTEMHU O3HAYa€ IMEPI
3a Bce, 10 KOHKPETHUH Cy[ SIK €JIeMEHT Ii€i CHCTeMH HaliJIeHUI TTOBHO-
BaXCHHSAMHU PO3IVISAATH 1 BUPIIIYBaTH CYJOBi CIIpaBH, 10 BUILIUBAIOTH
13 IEBHOTO BU/1y [TPABOBiAHOCHH.

HaromicTs BHYTpilIHS crieniamizalis K NpUHIMI opradizauii podoTu
MEBHOI CyZ0BOI YCTaHOBH Nlependavae, o B Hili BU3HAYAIOTHCSI KOHKPETH1
CYIUI, SIKi CTIeHIai3yFOThCS Ha PO3IVISIIL CYJJOBHX CITPAB, 1[0 TAKOX BUILIN-
BAIOTh i3 IEBHOTO BUAY MPAaBOBiAHOCHH.

ono peanizamii npuHIUIY clienianizanii B MeXax OIHOTO Cydy, TO
CIIif] 3a3Ha4YUTH, 10 BxKe 3 1 Oepesnst 2003 p. y Bumomy rocrnogapcskomy
cyai YkpaiHu Ta B anessuifiHuX rOCIoAapChbKHUX CyAax IMOoYau JisTH cIie-
LianizoBaHi MiApo3ainu (CyAoBi manaTu, KOJIerii) 3 po3misiLy crpaB y roc-
MOAAPCHKHX CIOPax, OB’ S3aHMX 13 3aXUCTOM MPaB Ha 00’ €KTH 1HTEIEKTY-
AJIbHOI BIaCHOCTI.

Taxi konerii, ik 1 KoJyierii 3 po3mIsAy CIOpiB PO OGAaHKPYTCTBO, MPO
CTATHEHHS MOAATKIB 1 300piB, pO3MIsAY 3eMEJIbHUX CIIPiB TIOYAIN CTBOPIO-
BaTHCh TAKOXK 1 B MICLIEBHX TOCIOAAPCHKHUX CyAaX.

o crocyeTbes crenianizamii y MiCIIEBHX 3arajbHUX Cylax, TO BOHA
Oyna 3ampoBakeHa Haka3oM Jlep:kaBHOI CynoBOi aaMiHicTpalii YkpaiHu
Big 7 mucronana 2003 p. Ne 576 «IIpo xoHUIENnTyanbHi monoxeHHs pedop-
MYBaHHS OpraHizalii AisIbHOCTI Cy/IiB 3arajbHOi IopHCIUKLID» [8].

OnHak, SIK CBIIUUTH MPAKTHKA, CIeLiani3alis CyaiB (BHYTPILIHS) Haii-
OLTBII MOIIKMPEHA 1 CHCTEMHO PO3BUBAETHCS HAa CHOTOJIHI caMe y crieriaii-
30BaHUX Cylax.

3anpoBa/KeHHSI aBTOMAaTH30BaHOTO PO3MOALNY crpas 3rigHo 3 Ilo-
JIOKEHHSIM [P0 aBTOMAaTHU30BaHy CUCTEMY AOKYMEHTOOOIry cyay, Mmoro-
JoKeHOro Jlep)kaBHOK CyJOBOK aIMIiHICTpAIli€I0 Ta 3aTBepKeHoro Pi-
menHsM Paqu cynniB Ykpainu Big 26.11.2010 Ne 30, Takox cTaio 1ieBuM
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MEXaHi3MOM 3aCTOCYBaHHS BHYTPIIIHBOI crienianizamnii npu po3nogiii
crpas [9].

Crig migTpuMaTy MO3UINE0 HAYKOBIIIB, SIKI Ha3BaJIM CIICIiai3alliio Cy-
JiB — SIK BHYTPILIHIO, TaK 1 30BHIIIHIO — «MAariCTpajlbHUM IUIIXOM PO3-
BUTKY CYIOYCTpOIO y KpaiHax €Bpomnu» [7]. Tak, aBTopaMu HaBOIATHCS
apryMeHTH, 10 Bumwmii rocniogapebkuii cyn YKpainu, sIKuii BUpic, sIK BiZo-
Mo, 3 [epxaBnoro ap6itpaxxy YPCP, nakonnuus O6aratuii jocBin 3a0e3-
MEYCHHSI €JHOCTI MPAKTHUKH BUPILICHHS TOCHOAAPCHKUX CIIOPiB, HAAaHHS
CyJaM BiJIOBIAHUX PEKOMEHALiH 1 IPyHTOBHUX PO3’sICHEHb, y4acTi B 3a-
KOHOTIPOEKTHiH po0O0Ti, yIoCKOHaNeHHI KBamidikauii kaxpis, HaTaHHI iM
MPaKTUYHOI TOTIOMOTH, PO3BUTKY HayKOBHX JOCHiKEHb, BUIABHUYIH /i-
SUTBHOCTI TOIIO [7].

Vkpaina, BU3HABIIM Ha KOHCTUTYLIHHOMY PiBHI HAHBayKJIMBIlIl MiXK-
HapOJHI CTaHAAPTH Yy raily3i 3aXUCTy TpaB JIOAWHU, MAE CTBOPUTH edek-
TUBHUH IOpUAMYHUN MeXaHi3M 3a0e3MeUeHHs 3aXUCTy paB i cBoOox ¢i-
3UYHHUX 1 IOPUIHYHHX OCi0.

IcHyBaHHS BXKe ChOTO/THI KiIJIBKOX BUIIUX CIICIIATI30BaHHUX CYJIIB 3 MOXK-
JIUBOIO TIEPCIIEKTHUBOIO X 301IbIIICHHS Ha mijcTaBi 4. 3 ¢T. 125 Koncturymii
VYkpainu BUMarae TakoxX JOKTPUHAIBHOTO [IEPEOCMHUCIICHHS HeOOXiTHOCTI
MPaBUIBHOTO 3a MiX0JaMH 1 palliOHAIBHOTO y peaji3amii BAKOPUCTaHHS
MPUHIMITY Crieniaizanii cy10Boi cucTeMu.

TakuM YMHOM, y CYCHIUILCTBI Bce O1IbII TOBHO 3a0€3MeYyEThCs TPAaBO-
Ba BU3HAYEHICTH HE JIMILE [UIIXOM JCKJIapyBaHHsS KOHCTHTYLIHHUX PHH-
LUIIB, a i yTBepIKeHHs OanaHCy TEOPUTOPIalbHOCTI, cremianizamii Ta
1HCTaHIIMHOCTI 1 y cHCTEeMI MPaBOCYIAs, 1O CIPUsE TepIl 3a BCe TiIBHU-
LIEHHIO HOTO SKOCTI.

3rigno 3 Koncturyuieto, B YKpaiHi CTBOPIOETHCS MEPEAyCiM LilTicHa
cucTeMa CyaiB 3arajbHOI IOPUCAMKIIT, B SIKiil IOENHY€ETHCS IPUHLIUI TaTy-
3eB0i crenianizanii OKpeMuX CyIOBUX JJAHOK 3 HasIBHICTIO €IMHOTO HABH-
LIOTO CYIOBOTO OpraHy.

Ockinbku BepxoBuuii Cyn Ykpainu € HaWBUIIIOO CYTOBOO IHCTAHITIEIO
B CUCTEMI CYJIiB 3araJibHOI FOPUCIHUKINT YKpaiHH, a HAWBUIIMMU CYJJOBUMU
OpraHaMu CIellialli30oBaHKX CYJIIB € BiJIIOBIJIHI BUIII CY/IH, TO BIAMOBIIHO
710 IPUHIIMITY IHCTAaHUIHHOCTI CyIM MaloTh OyTH OpraHi3oBaHi Tak, mo0
3a0€3MeYUTH MPABO Ha MEPErIsL CYJOBOTO PIICHHS Y Cy/i BUILOTO PiBHSI.
Came iHCTaHLiiHA OpraHi3auis cyAiB TpaAHLIHHO 3a0e3meuye mpaBoCy-
HICTH PILLICHHS.
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['apanToBaHe mMpaBoO Ha MEPErIsL CIPaBH 0COOH CYIOM amemsiiHol
iHCTaHLi1 HaJa€ BIEBHEHOCTI y MPaBUIBHOCTI YCTaHOBIEHHS (DaKTiB 1 3a-
CTOCYBaHHS HOPM TIpaBa.

SIK MO3UTHBHUI MPUKIIAJ MOKHA HAa3BaTH yIOCKOHAJICHHS OpraHizamii
Ta AiSIBHOCTI apOiTpaXXHUX CY/IIB Ha eTani micis npuiHaTTs Koncturyuii
VYkpainu 1996 p., yoMmy 3Ha4HO nocHpusiio NpuiHATTA BepxoBHoro Panoro
VYkpainu 20 marororo 1997 p. 3akony Ykpainu «IIpo BHeceHHs 3MiH 10 3a-
kony Ykpainu “IIpo apOitpaskuuii cyn”» [10], 3a skuM, 30Kkpema, y TEKCTi
3axony Ykpainu «IIpo apOitpaxuuii cyn» cioBa «apOiTp», «apOiTpaxkHa
KOJIeTish» OyJI0 3aMiHEHO CIIOBAMU «CYAs», «CymoBa Koieris». Lle me Oinb-
1I€ MiAKPECIUIIO TPAaBOBY MPUPOLY apOITPasKHUX CYAIB K CIICIiaTi30BaHUX
CYIOBHX YCTaHOB JJIsl 3MIHCHEHHS MPABOCYIAS 3 TOCIOAAPCHKUX CIIPaB.
BignosinHo 1o ct. 5 3akony Ykpainu «lIpo apOitpaskauii cym» [11] B Ykpa-
Hi nisin Bummit apOitpaxknuii cyn Ykpainu, ApOiTpaxHUI cyl ABTOHOM-
Hoi PecryOniku Kpum, apbitpaxkni cyau obnacreit, mict Kuesa ta Cepa-
CTOIIOJIS, SIKI YTBOPIOBAJIM €MHY 3J1ar0[KEHY CUCTeMY apOiTpaKHUX CyiB
VYkpainu, siky oyontoBaB Bumuii apOiTpakuuil cyn YkpaiHu sk HaliBUIINA
OpraH y BHpIILIEHHI TOCMIOAAPCHKUX CIIOPIB 1y 3AiMCHEHHI HAMMIALY LIOI0
pilieHb, yXBa, MOCTaHOB apOiTpaKHUX CyIiB B YKpaiHi Ta KOHTPOIIO 3a iX
TisTbHICTIO. TakM YHHOM, 3 MOMEHTY NpUHHATTS BepxoBHow Panoro
VYkpainu 3axony «IIpo apOitpaxkuuii cyn» i go cepeaunu 2001 p. apOiTpax-
Hi cynu YKpaiHu npoHITH Nepiof CTAHOBJICHHS 1 PO3BHUTKY SIK CIIEIiai30-
BaHi CyJIOB1 YCTaHOBH, BIIEBHEHO 3aiHSBIIN CBOE CAMOCTIliHE Miclle B CHC-
TeMi OpraHiB IpaBOCYLIS.

I3 3axinuennsaM y uepBHi 2001 p. m’atupidHoro Tepminy aii myHKTY 12
«Ilepeximaux nonoxkenb» Koncrutyuii Yipainu 1996 p., 3 metoro 30epe-
JKEHHSI CYJIOBOT CHCTEMH 1 CyJOYMHCTBA B MEXaX KOHCTUTYLIHHOTO MO,
Ha PO3BHUTOK MOJIOKEHb CT. 125 Koncturyuii Ykpainu Oyiao npuitHATO ps
3aKOHIB, 1110 BHOCHJIM ICTOTHI 3MiHH B CyAOYCTpili Ta cyqouMHCTBO. Llei
mporec Mae HeoiliiiHy Ha3By «Maia cynosa pedopma». 30KpemMa, Oyino
BHeceHO 3MiHHu 10 3aKkoHiB «lIpo cymoycrpiii Yipainu» [12], «IIpo craryc
cynais» [13], «IIpo opranu cynaiBcekoro camoBpsimyBanus» [14], «Ilpo
kBaJiQikauiiHi KoMicii, kBamigikamiifHy arecTaliio i JUCUUILTIHAPHY Bij-
MOB1ANIBHICTD CyAiB cyniB Ykpaiam» [15], KpuminansHo-poLiecyanbHo-
ro [16], lluBinsHOTO MpoIlECyalbHOTO KoJeKCiB Ykpainu [17]. 3amicTh
ApOiTpakHOTO MpoILecyalbHOro Kojekey Yipainu [18] mouas misitu Toc-
MOJapChKUH MpolecyanbHUN Koaeke Ykpainu [19].
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AHauni3 3MiH, 1110 BiI0yJIUCS B 3aKOHOJJABCTBI, JIA€ IMiJICTaBY JIJIsl BACHOB-
Ky, 1110 TOCTIOAapChKa IOPUCIAMKIIIS 1 MiCHs «Maioi» CynoBoi peopMu He
BTpaTHjIa CBOTO (PYHKIIOHABHOTO MPU3HAYCHHS.

Ve B 2001 p. apOiTpakHi cynu Oys0 nepeiMeHOBaHO B TOCIOAAPCHKI,
TOAI K Oynu CTBOPEHi i anensiiiHi rocrofapchKi Cynu; ABOJAaHKOBA CHUC-
Tema TpaHc(hopMyBaacsl y TPUIAHKOBY CHCTEMY CIIeliali30BaHUX CYIiB,
a 3 MPUIHATTAM 3a3HayeHoro Bule 3akoHy Ykpainu «lIpo cymoyctpiit
VYkpainu» rocrnonapcbki cyau 3aliHsUIM CBO€E MicIle B 3arajbHill cymoBii
cHCTeMI K OKpeMa JIaHKa CTIeLiali30BaHuX CY/IiB.

Brim 3a 3akonom Ykpainu «IIpo cynoyctpiit B Yipaini» 2002 p., sxuii
Ha ChOTO/IHI BTPATHB YMHHICTb, KacalliHHUN Meperisi PaKTUIHO MIT 31ii-
CHIOBATHCSI JIBIYi: BUIUM CYJOM BiJIOBITHOI IOPUCIUKINT Ta B OKPEMHX
Bumnaakax — BepxoBHum Cynom Ykpainu.

Curyaris, 110 CKJIanacs y 3B’s3Ky 13 «IOJBIHHOIOY» Kacalli€r, BU-
KJIMKaJla TOCTPY KPUTHUKY 1 B HAYKOBOMY CEpEJOBHII, i Cepel IOPUCTiB-
MPaKTHUKIB.

[lepmr 3a Bce migkpecroBanocs, mo KoHcTutyuis He nependadae «Imo-
BTOpPHO{ Kacalii», sika (hakTHaHo 37iiicHoBanacst Bepxosuum Cynom Ykpa-
iHK Ha mizacTaBi 4. 2 cT. 47 3akony Ykpainu «lIpo cynoycTpiii».

Kpim Toro, cTano oueBUIHUM, IO MOJBiiHA Kacallis IIKiAINBa 1Jis
MpaBOCYAIs 1 € JOKTPUHAIBLHUM MOPYLICHHSM €BpONneichkoi KOHBEHIIIT
3 IpaB JIFOIUHM LI0/10 PABOBOT BU3HAYEHOCTI CYJJOBUX PillIeHb. 32 PaxXyHOK
OCKapskeHHs pimeHHs cyny 10 BepxosHoro Cyny Ykpainu ocraroyne Bu-
pilieHHsI, 30KpeMa, TOCTIOJaPCHKUX CIPaB, PO3TATYBaJIOCh HA POKH.

OnHax TifabKH 3 npudHATTIM y JumHi 2010 p. HoBoro 3akoHy Ykpainu
«IIpo cynoycrpiii i craryc cymuiBy [6] 1e TIOJI0KEHHS OyJI0 3MIHEHO: SIK
octanHs (i enuHal) xacamiiiHa iHcTaHUis OyB BU3HaUeHUH came Bumuit
crienianizoBaHui cy/ (LMBLUILHU/KPUMiHAIBHUMA, TOCTIONAPCHKUM, aaMiHi-
CTpaTUBHUH).

Sx Biamitunun y CoiapHOMY BUCHOBKY 11010 3aKkoHY BeHnenianceka
komicis Ta Aupekuis i3 cniBnpaui ['eHepanbHOi qupeknii 3 mpaB Jonu-
HU Ta IpaBOBUX NUTaHb Paau €Bponu, npuiiHATTA 3akoHy Ykpainu «IIpo
CYAOYCTpili 1 cTaryc cyniiBy cTano pyHIaMEHTOM JJisl 3MIITHEHHS CY/10-
BO1 TiJIKM BIAJH, aje pa3oM i3 MO3UTUBHUMH BiATYKaMu Ha ajpecy 3a-
KOHY IpOJIyHaja i meBHa KpuTuka. 3okpema, Komicis 3ayBaxxuia, mo
topucaukiuisa Bepxosrnoro Cyny VYkpaiHu oOMeKyeTbcsl TUTaHHSIMH,
OB’ sI3aHUMH 13 3aCTOCYBAaHHSM TiJIbKA HOPM MaTepiaibHOTO IpaBa i BU-
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CJIOBMJIA IYMKY ILOJO IOLiIBHOCTI po3rsay Bepxosuum Cynom Yipa-
{HM TakoX cupaB i3 MiJCTaB HEOJHAKOBOTO 3aCTOCYBaHHS HOPM MpO-
necyaipHoOro npasa [20].

Crniz 3BepHYTH yBary Ha Te, 1110 OCTaHHE TIMTaHHS BUKIIMKAJIO AUCKYCIIO,
OCKIJIbKM PEKOMEHJIOBaHE PO3MIMPEHHS TTOBHOBAXKEHB Iepeidadae cuTya-
1iF0, KOJIU iICHYIOTh (DAKTUYHO JIBI KacCaIlliliHl 1HCTaHIIIi, SIK IIe MaJl0 MiCIe
y TOCTIIOIaPChKUX CIpaBax.

3akoH (paKTHYHO 3alpPOBaJMB IMOBHY CIeliali3aliio CyaiB yciX piB-
HiB, a OTXKe, pealli3y€eThCs MiXiM, 3a AKUM yci Cyau B YKpaiHi € creri-
aTi30BaHUMU.

B ropuanuniii mitepaTypi Takui miIXia cipuiMaeThCsi HEOAHO3HAUHO.
Tak, B. B. Jlonexxan Ha3uBae Taki CynepeyHOCTi HOBOTro 3akoHy (i3 foro
JOYMKOIO B LIIJIOMY MOKHA [TOTOUTHCS):

1) i3 TepMiHOMOTIYHOTO OOKY HEBIAIMMH € HAa3BU MICLIEBUX CYIiB, SIKi
3aiiMaroThCs PO3MIAIOM LUBIIBHUX, KPUMIHAIBHHUX CIPaB 1 cpaB Mpo
aJIMiHICTPAaTUBHI MIPaBOMOPYIICHHSI — BOHH, fK 1 paHillle, HA3UBAIOTHCS
3araJibHAMU Cy/IaMU, X0ua (DaKTUYHO BCi BOHH, SIK 1 aNeIIsALidHI Cy/IH, 1 Bij-
MOBIIHUY BUIIUH CYJI, € CIIEIiali30BaHUMU, OCKIUIBKH 1X FOPUCIUKILIS 00-
MeKeHa IIEBHUMH KaTeropisimMu crpas. /lilficHo, sk muIie aBTop, «MOMKIIUBO,
HeMae 0CcOoONMBOI TOTPeOU BiAMOBISITHCH Bijl Y)KMBaHHS LIO0 HUX TEPMi-
Ha «3arajbHHUN Cy/I», ajle CIIij] aM’sITaTy, 110 el TEPMiH, SIK 1 OyIb-saKuii
IHIINH, € 3HAYHOIO MIPOI0 YMOBHHMY [5, ¢. 49-52];

2) IPUHIMUII CHelfiani3amii TICHO 1MOB’I3aHUH 13 IPUHIIUIIOM 1HCTaH-
HidHOCTI, 3aKkpimieHuM y 4. 1 cT. 17 3akony. I xoua psin cnemianicTis 3a-
nepevyBaIH MpoOTH Horo ¢ikcamii, mpoTe Ui 3anepedeHHs: He Oynu J0-
cTatHbo nepekonnuBuME: «llopymennsm Konetutyuii MoxkHa BBaXkaTH
BUJIYUYECHHS 3 OPANHAPHOTO 3aKOHY SIKHXOCh MPUHLIUIIOBUX KOHCTUTYIiN-
HUX TIOJI0KEHB, & HEe TOJATKOBE BKIIIOUECHHS MOJIOKEHb, SIKi BiIOMBAIOTh
icHytoui peanii» [5, ¢. 49—52], ToMy, OCKIIBKHU Cy/I0Ba CUCTEMa MOJI1JICHA
Ha JIAaHKH 1 iHCTaHLIi, 1€ € TepPEKOHIMBUM apryMEHTOM AJIs i ITPUMaHHS
MPUHIUITY IHCTaHIIHHOCTI, MOPSA 13 MOJAMKEHHSM 1. 8 4. 3 ¢T. 129 OcHoB-
HOTO 3aKOHY, sIK€ 3aKpiIUIIOE MPaBO Ha OCKApKEHHS CYAOBHX pPilIeHb
B anessiitHoMYy 1 KacaniiHomy nopsiaky. HificHO, «y cydyacHOMY BUIIISI1
3aCTOCYBaHHsI IPUHLIUIY IHCTAaHIIHHOCTI CYI0BOT1 CUCTEMH HAaOyJI0 MOBHOT
JIOT1YHOT 3aBEPILIEHOCTI, 3p03yMiJIOl KOXKHOMY TPOMAJSIHUHY», — 3a3Havyae
aBTop 1 monae: «CyuyacHa cymoBa cucteMa YKpaiHH CKIIaAa€eThCs 13 TPhOX
JIAHOK 1 TPHOX CYOBUX 1HCTAHLIN: MEePILO, anemsiiHoi, i KacauiiHoi, 3a
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MexaMH sikoi nepeOyBae BepxoBuuit Cyn Ykpainu sik HaWBUIIMHA OpraH
y CHCTEMI Cy/liB 3arajibHO1 IOPUCAMKIIT 3 BIIACTUBUMH JIUIIIE HOMY 0CO0-
JIMBAMH TTOBHOBAXXCHHSIMH Y cepi cymounHCcTBay |5, c. 52].

VY miteparypi 0OTOBOPIOETHCS Psijl IPOOIIEM, SIKI CTOCYIOTHCS OKPEMUX
monoxeHb 3akony [21, c. 3—4; 22, ¢. 105-108; 23, c. 132-138]. Cepen
HUX OCOONUBY yBary aBTOPH 3BEpTalOTh Ha YHi(piKaIlito Ta MpUBEIEHHS
y BiANOBIAHICTH J10 ctarer 125, 129 Koncturynii Ykpainu CynoBUX CHC-
TEM CYIiB 3arajabHOI FOPUCANKIIIT, K1 BiAOYIHCS Yepe3 CTBOPCHHS BHIIUX
CHeIiali30BaHUX CY/IIB JIJISl TOCIIOAPCHKOTO, aIMIHICTPATUBHOTO, IIHB1IIb-
HOTO Ta KPUMIiHAJIBHOTO CYIOYMHCTBA 3 HAAUICHHSIM BUKIFOYHO 1X TOBHO-
Ba)KEHHSMH KacaliiHol IHCTaHIIil; BIIHECEHHS 10 3aBAaHb BUIIUX CIIELi-
ai30BaHUX CYIiB MUTAHHS y3arajlbHEHHS CYIOBOI MPAaKTUKU Ta GOpMy-
JIOBaHHS P03’ SICHEHb AJIsl HIDKYECTOSIIUX CYIIiB BITHOCHO 3aCTOCYBaHHS
HUMH 3aKOHOAABCTBA TIPH BUPIMIECHHI CIIPaB BiATIOBITHOT FOPUCAMKITIT Ta
PSAI THIIHX.

AHaNi3yI0uH 1 MOJIOKEHHSI y 3iCTaBlieHH] 13 cTaTycoM BepxoBHOro
Cyny Ykpainu 3a girouoro panime 4. 2 ct. 47 3akony Ykpainu «lIpo cyno-
ycrpiit Yikpainu» [12] Ta mOTOYHUMH TOBHOBaXCHHSIMH HAMBHIIIOTO CY0-
Boro oprany, /1. O. [TonkoB hopMysroe npaBuIbHUMN, Ha HAIll TIOTJISI, BH-
CHOBOK IIPO T€, 110 KOHIIEHTpPaIlisi KOMIIETEHIIii 3 KacaIiiHOTO MPOBaJIKEH-
HSl Ta HaJaHHs PO3’SICHEHb HMKYECTOSIIMM CydaM 3 METOI0 OJJHAKOBOIO
3aCTOCYBaHHsI HUIMU 3aKOHOJIABCTBA IIPH BUPIIICHHI CIPaB came y BHIIMX
CHelialli30oBaHuX Cy/laX BijOyacs mpy OTHOYaCHOMY YCYHEHHI TyOfoBaH-
Hs mux ¢ynkuii Bepxosuum Cynom Ykpainu. Ha mymky aBTopa, «. . .1inkoM
OUEBUIHUM Y JePKaBHOMY OYIIBHUIITBI € TIPUHITHIT TIEBHOI BiIOBITHOCTI
MIX CTaTyCOM JIEPKaBHOTO OPraHy i CyCHUJIbHUM 3HaU€HHSIM BUKOHYBaHUX
HUM QYHKUIH. Y IbOMY acleKTi BUIVISIAE JIOTTYHUM Ta MOCIiIOBHUM IIPH-
BEIICHHS 3acaj (PYHKIIIOHYBaHHS BUIINX CICIiaTi30BaHUX CYIIiB Y BiAIO-
BiJTHICTB 13 301TBIIIEHOI0 c(pepoto IX MiSITBHOCTI — a/Ke He MOYKHA BHITPAB-
JIaHO BUMAarartH O4iKyBaHOTO Pe3yJIbTaTy, He HaaBIlH BIIOBIIHOTO 1HCTPY-
MEHTapio Ta HE CTBOPHUBIIN HEOOXITHUX YMOB ISl TOCSATHEHHS TAaKOTO
pesynsraty» [2, ¢. 102-106].

OTxe, HaBelleHEe MATBEP/HKYE NPABUIBHICT BUCHOBKY, L0 NPaBOBE
3HAYEHHS MPUHITAITY CYIOBOI CITemiaizamii, 3akpimienoro y Koncruryrii
VYkpainu, mossirae B TOMy, IO came TIOJIOKEHHS i€l CTaTTi € 0a3UCHUM IS
CTAHOBJICHHSI Ta MOJAJBIIOTO PO3BUTKY CHCTEMH CIICLiaTi30BaHUX CY/iB
Ykpainu i 3aKOHOIABCTBA 3 MUTaHb OPTaHi3allii Ta AiSUTBHOCTI 3a3HAYCHUX
CYIOBHX yCTaHOB.
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Kpim Toro, ananiz KoncTutywii Ta 3akoHOIaBCTBa YKpaiHU 103BOJISIE
c(OpPMYJITIOBATH 1IE PSII BAYKIMBUX BUCHOBKIB!

— TPUHIUN CIeIiani3amii Cy/JiB € OJHUM i3 CUCTEeMOYTBOPIOBAIILHUX
KOHCTHTYLIHHUX MPHHIUITB OpraHi3alii cyaoycTporo B YKpaiHi, a mpak-
TUYHY HEOOXiTHICTh aBTOHOMHOCTI CIICIiaTi30BaHUX CYIiB 3aTBEPIKEHO
Ha ChOTOJIHI HOPMaMH BUIIO1 FOPHIUIHOT CHIIH;

— uypnHa Korcrutyuis Yipainu 1996 p., 3axpirunoroun 3acay mpaBo-
BOi, TEMOKPATHYHOI JepKaBU, Cepe]] OCHOBHUX MPHUHIUIIIB TOOyI0BU
CUCTEMH CY/IIiB 3arajbHOI IOPUCIUKIIII BU3HAYAE TIPUHITUT CIIeIliai3allii,
SIKMH CITLT pO3MIISAATH y TIOEHAHHI 3 (pyHIaMEHTAIbHUMH KOHCTUTYIIIH-
HAMH TTPUHIIATIAMH, TAKAMH SIK PO3ITOII BJIAIH, PiBHICTH ITPaB TPOMAISH,
BEPXOBEHCTBO NpaBa 1 MPUHIIMII IPAaBOBOI BU3HAYCHOCTI;

— cremianizalis y CUCTeMi Cy/IB 3arajlbHOi IOPUCAMKIIT, sIKa pUTa-
MaHHa BITYU3HSHINA KOHCTUTYIIHHIA MOJIEi, BUSBIISIETHCS OHUM 13 3aC001B
peastizanii iXx IPUHLMIIB, Y TOH Yac SK MeXaHi3M ii peamizauii Mae 3a0e3-
MIEYUTH SIKICHE 1 TIepe10adyBaHe MPaBo3acTOCYBaHHS;

— «MaJa cyzosa peopmay He 3ade3nedria e(heKTHBHOTO MEPEXOY 110
4iTKOI crierianizaiii cyis, sk 11e Bu3HaueHo Koncrutyiewo Ykpainu, npoo-
JIeMa ToJaabioro peh)opMyBaHHS CyI0BOT BJIaJU Micis 1i TPOBEICHHS
3aTUIIMIACS 1 JIUTIe MPUHHATTS 3akoHy YKpainu «llpo cymoycrpiii i cTaryc
cymiBy 3rifgHo 13 CriibHUM BUCHOBKOM BeHerianchkoi koMicii Ta upek-
1ii 13 cmiBnpani I enepanbHOi AUpeKii 3 MpaB JIFOAWHH Ta IPABOBHUX MTUTAHb
Panu €Bponu cranu peadbHuM (HyHAAMEHTOM JUIS 3MIIIHEHHS CYIOBOi
TIJIKY B4,

— TiJ crmeriai3almieio CyaIiB po3yMitOTh CIIEeIliali3alito CyamaiB
OKPEMOTO CyIy Ha pO3IJIsi/ii BU3HAYCHUX KaTeropiil Crpas, a crieriai-
3allis Cy/iB — 1€ HasIBHICTh Y CYJIOBIl CUCTEMI MIOPSIJ i3 CyaMU 3aralib-
HO1 FOPUCIUKITIT TAKOXK CIICI[IaTI30BaHUX CY/iB; CIeIiai3amis K TpuH-
IIUTI TOOYIOBH CYIOBOT CHCTEMH O3HAdYa€ IMepIl 3a BCe, 0 KOHKPETHUN
CYJI SIK €JICMEHT I[i€1 CUCTEeMH HAIJICHUI MOBHOBAXKEHHSIMHU PO3TIISIATH
1 BUpINITyBaTH CYAOBI CIIPaBH, IO BUIINBAIOTH i3 TIEBHOTO BHIY IIPABO-
BIJHOCHH;

— OCKIJIbKH B €BpONeHChKUX KpaiHax Ha ChOTO/IHI CTBOPEHO HE JIMIIIe
aIMIHICTPaTHBHI, a i TPyJOBi, cOmialbHi, (piHAHCOBI, MATEHTHI CyaH, HA
YOI SIKUX MepeOyBaroTh BIIMOBIHI BUIL CyAH, CITiJI MIATPUMATH TO3UIII0
HAyKOBIIIB, SIKI HA3BaJH CIEMiaNi3alilo CyiB — SK BHYTPIIIHIO, TaK i 30B-
HIITHIO — «MAaricTpajibHUM IUIIXOM PO3BHTKY CYJOYCTPOIO Y KpaiHax
€Bponuny;
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— MpaBoOBE 3HAYCHHS NPUHLMITY CYIOBOI Crelianizaiii, 3aKpinaeHoro
y Koncrurymii Ykpainu, monsrae B ToMy, o0 caMe TOJI0KEHHS i€l cTaTTi
€ 0a3UCHUM JIsI CTAHOBJICHHS Ta MOJAJIBIIIOTO PO3BUTKY CUCTEM CIIeIiali-
30BaHUX Cy/iB YKpaiHU i 3aKOHOIABCTBA 3 MMTaHb OpPTaHi3allii Ta qisIbHOC-
Ti 3a3HAYEHUX CYJIOBUX YCTAHOB.
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TarbkoB B. KoHcTUTYyHIMOHHASI M 3aKOHOIATeIbHAsI OCHOBA [JISl MPUMe-
HEHUS NPUHIHIA CIICHUATU3ANNN KAK KPUTEPUS B pasrpaHu4eHun cyneﬁm,lx
IOPUCANUKIUIA

Crartbsa MOCBALICHA aHAJIN3Y TCOPCTUICCKUX U MPAKTUYICCKUX ACTICKTOB KOH-
CTHTyLlI/IOHHOﬁ u SaKOHOHaTeHBHOﬁ OCHOBBI U1 NPUMCHCHU A NPpUHIAIIA CIICTU-
AIIM3aIMH B KAYECTBE KPUTEPHS B pasrpaHIuCHNH FOPUCTUKINAIN CYyIeOHBIX OPTaHOB.

Knrouesvle cnosa: NpuHIMII CIICIMATM3ALNH, FOPUCIUKINS, CyaeOHast pedop-
Ma, MyOJINYHO-ITPABOBON CIIOP, XO35HCTBEHHOE CYOIIPOU3BO/ICTBO, aAMUHUCTpA-
TUBHOC CYAOIIPOU3BOACTBO, NOABEAOMCTBCHHOCTD.

Tat’kov V. Constitutional and legislative basis for application of the prin-
ciple of specialty as a criterion in legal competence distinguishing

The article analyzes the theoretical and practical aspects of the Constitutional
and legislative basis for application of the principle of specialty as a criterion in
legal competence distinguishing.

Keywords: principle of specialty; legal competence; judicial reform, public
dispute, commercial legal proceedings, administrative legal proceedings, juris-
diction.
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VK 347.961.1 O. Osuapenxo, KaHAUJAT OPUSNIHUX
HayK, acCTeHT Kadenpy opranizamii cy-
TOBUX i MpaBOOXOpOHHUX opraHiB Harjio-
HajbHOTrO yHiBepcurery «lOpugnyuHa axa-
meMia Ykpainu imeni fpocnasa Myznporo»

IIpo6nemu 3anobiraHHs
HEe3aKOHHOMY BTPYYaHHIO
B JIA/IbHICTD CyJJOBUX OPraHiB YKpaiHu

VY crarTi aHaI3y€eThCs MPOOIeMa IPOoIeCyalbHOI HE3aIeKHOCTI CY/IIB B CY-
YaCHUX YKPATHCBKHX peallisix, MPOMOHYIThHCS IUISIXH MOCHICHHS rapaHTiil ii
HOPMAaTHBHOTO 3a0e31neueHHs. BUIiIeHO MBI TPy YUHHHUKIB HEIPABOMIPHOTO
BIUTMBY Ha CY[IOBY BIIaIy B IIJIOMY i KOHKPETHHUX CY[IiB IPH 3/iHICHEHHI MpaBo-
CYILISI — 30BHIIIHI 1 BHYTPIIIHI.

Kniouosi crosa: HezaexxHICTh 1 HEYTIEPEIDKEHICTD CYI/1iB, HE3aKOHHUH BILIHB
Ha CyIl, CyIIIBCbKHH 1HIEMHITET, BIAIIOBIAAIbHICTD 32 BTPYYaHHS B AisIbHICT

cyny.

VkpaiHa, sik nporosiomeno B Koncrurynii Ykpainu, € 1eMOKpaTu4HOIO,
IPaBOBOO JiepkaBoto. OjHiEI0 3 (PyHIAMEHTAIbHUX 3aCaj] JEMOKPATUUHO-
r0 CYCITUTBCTBA € HE3aJEKHICTh CYIiB 1 CyImiB. 3aralbHOBU3HAHO, IO
BKa3aHa 3acajia € IepeayMOBOIO BEPXOBEHCTBA MPaBa Ta OCHOBOIIOJIIOKHOIO
rapaHTiel0 CIPaBEUIMBOTO Cyly. BUkOHaBUA 1 3aKOHO/IaBYA TUIKH BJaJu
TTOBUHHI TapaHTyBaTH HE3aJISKHICTD CYIIB 1 yTPHUMYBATHCS BiJl KPOKIB, SKi
0 MorM nocTaBuTH ii mifg 3arpo3y [1]. Bianosinxo mo mm. 112 OcHOBHHX
MPUHIMIIB HE3aJIEKHOCTI CyIOBUX OpraHiB 1985 p., He3aleKHICTh CYJJOBUX
OpraHiB rapaHTYEThCS ACPKABOIO 1 3aKpiruoeThest B Korcturyiii abo 3a-
KOHax KpaiHH. Yci JepraBHi Ta iHIII yCTaHOBH 3000B’s3aHi MIaHyBaTH
HE3aJIeKHICTh CyIOBHX OpraHiB i JoTpuMyBarucs ii [2, ¢. 168—170].

Koncrutytiss Ykpainu BCTaHOBITIOE, IO HE3AIEKHICTH 1 HEAOTOPKaH-
HICTb CyA[iB rapanTyioThcss Koncturyuiero 1 3akonamu Ykpainu. Bruims Ha
CYIIiB y Oyab-sikuil crioci6 3abopousieTses (4. 1, 4. 2 ct. 126 KVY) [3].
3rigHo 3 4. 1 c1. 47 3akony Ykpainu «IIpo cymoyctpiii i ctatyc cymmiB»
Cy[isl y CBOTH AisUTBHOCTI MO0 31 ICHEHHS TPaBOCYAIS € HE3aJICKHUM Bif|
Oy/Ib-SIKOTO HE3aKOHHOTO BIUTUBY, TUCKY abo BTpy4anHs [4]. Lle o3Hauae
3a00pOHY OyIb-SIKHX Jili CTOCOBHO CYy/JIiB HE3aJIEXKHO BiJ (hOpMU iX Tpo-
siBy 3 OOKY JIep»KaBHUX OpPraHiB, OPraHiB MiCIIEBOr0 CaMOBPSIyBaHHs, 1X
M0CcaJoBHUX 1 ciyk00BUX 0ci0, yCTaHOB, OpTaHi3alliid, TpOMajsiH Ta ix
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00’€IHaHb, IOPUAMYHHUX 0Ci0 3 METOIO MEPELIKOAUTH BUKOHAHHIO CYAIIMHI
npodeciifHnX 000B’SI3KIB UM CXMJIMTH iX JI0 BUHECEHHS HENPaBOCYIHOTO
pitenHs1. 3a00poHa BIUTMBY Ha CYIJIIB y Oy[b-sIKUH CIIOCIO MOMIUPIOETHCS
Ha BECh Yac 00IiMaHHS HUMU MOCau Cyi [5, ¢. 2—-6].

[IpoGnema 3a0e3nedenHsT HE3aIeKHOCTI Cy/AIB HaOyaa JOCUTh TPYH-
TOBHOTO BUCBITJICHHS Y HAyKOBiH IOpUINYHIN JliTeparypi. BueHi mocmimky-
I0Th SIK 3MICT 1 CKJIJIOB1 €IeMEHTH L€l pyHIaMeHTaNbHOI TPAaBOBOT 3acaiy,
TaK 1 OKpeMi acTeKTH ii MPaKTUIHOI peamizartii [aus.: 6; 7; 8, c. 100—103].
AKTyallbHICTb JTOCITIDKEHHS MPOOJIeM CYIIBChKOI HE3alIe)KHOCTI HE BH-
KJIMKa€ CyMHIBiB, BUXOJS4H 13 mosiokeHb OCHOBHOTO 3akoHY YKpaiHu
i 3axony Ykpaiam «IIpo cymoyctpiii i craryc cymais» Bix 07.07.2010 p., ski
BCTaHOBIIIOIOTH MiJBaNUHM JUIs 11 3a0e3nedenHs. Ha xanb, cynosa Biuana
B YKpaiHi 3HaXOJUTHCS B YMOBaX, KOJIM BOHA MOCTIHHO BUMYIIICHA JIOBOIH-
TH CBO€ IIPAaBO Ha iICHYBaHHS, IPOTUCTOSTH MOT'YTHBOMY CYCIIIJIbHOMY
i momiTnaHOMY THCKY. OTKe, y il CTAaTTi MM HAMaraTUMEMOcCs y3arajibHu-
TH ICHYIOY1 BHJIM HE3aKOHHOTO BIUIMBY Ha CYJl Y Cy4acHHX YKpaTHCBKHX
peanisx, a TaKoXX 3aIPOIOHYBATH LUIAXH iX 3MEHILIEHHS 3a JOIIOMOTOI0
YAOCKOHAJICHHS. HOPM YHHHOTO 3aKOHOJABCTBA MPO CYAOYCTPiH.

BBy Ha cyuiro TpH 31HCHEHH] MTPaBOCYJIST MOXKYTh OYTH JOCHThH
pizHOMaHITHUMY. 3a TipaBoBoto nosutlieto [ irenymy Bepxosroro Cyny Yipa-
{HU BTpYy4YaHHS y IISUTbHICTD CyIOBUX OPTaHiB CIIi/I TNIyMa4nTH SIK «BIUTUB Ha
cynmio y Oymb-skiit popmi (IpoxXaHHs, BUMOTa, BKa3iBKa, MOTPo3a, MiAKYII,
HACWJILCTBO, KPUTHKA CY/UIi B 3ac00ax MacoBoi iH(opMaIlii 10 BUPIICHHS
CIpaBH y 3B’S3KY 3 ii pO3MIAIOM TOIIO) 3 OOKY Oy/b-sIKOi 0COOU 3 METOIO
CXMJIMTH HOTO JI0 BANHEHHSI UM HEBYMHEHHS TIEBHHX MPOIIECYTbHUX [ 200
YXBaJICHHS IIEBHOTO Cy0BOrO pimeHHs. [Ipu npoMy He Mae 3Ha4YeHHS, 3a
JIOTIOMOTOIO SIKMX 3ac001B, Ha SIKiH cTa/ii MpoLeCy Ta B AISUIBHICTB CYY SKOT
IHCTaHII{ 3MIHCHIOETECS BTpyJaHHs» [5, ¢. 2—6, m. 11].

[IpoBoxastun HaWOLIBII 3aranbHy KIacH(piKallilo HeTaTUBHUX BIUIMBIB
Ha CYJOBY BJajJy B LiJOMY i KOHKPETHHX CY[JIiB 30KpeMa, MOJKHA BiI3Ha-
YUTH ABI TPYIH YHHHUKIB BIUTUBY — 306HiWHI Ta eHympiwni. Jlo iepmroi
IpyNy HaJeKaTh HAHPI3HOMaHITHIILI NPOSBU HEIPABOMIPHOTO THCKY Ha
Cyl i cipoOU PI3HOMAHITHHUX MOCAO0BUX OCIO CXUIUTH CYJI 10 IPUHHSTTS
pimeHHs y BIIacHUX iHTepecax. [Ipu mboMy 30BHINTHI YAHHUKH MOYKHA TI0-
JITUTH Ha JIep KaBHi (CrpoOH JIep>KaBHUX CITYKOOBIIB Ta IHIINX ITOCATOBUX
0ci0 BIUIMHYTH Ha OCTaHOBJIEHHS CYJIOBOTO PILlICHHS ) Ta CyCIUIbHI (BTPY-
YaHHSA TPOMAJICHKOCTI B iSUTBHICTH CY/I0BOT BiIa1). TaKi BUTIA/IKH € TOCUTh
YaCTUMH JUI BITYM3HSIHOI IPAaBOBOI CHCTEMH, KOJIM Ha CYJ 3A1HCHIOETHCS
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MOpaJIbHHH, ICUXOJIOTIYHMH Ta 1HII BUIW BIUIMBY Yepe3 3aco0M MacoBOi
iHdopMmarlii, uepes [HTepHET, Oe3mocepeIHRO Ha CY/IiB 200 B iHINHHN cTIOCiO.
Oco0nMBO arpecMBHUMHE Ha ChOTO/THI € CIIpOoOM HAUBHUINNX TTOCAI0BUX 0Ci0
JeprkaBu (HapOIHHUX JACMyTaTiB, MOJMITHKIB, IPEACTAaBHUKIB OPraHiB BUKO-
HaBYO{ BJIAJH TOIIO) JOMOTTHCS IPUHHATTS B CY/lI BUTITHUX iM PIIlICHB.

[Ipumipom, y 6epesni 2008 p. Pana cynaiB Ykpaiau 3poOwuia 3asiBy 1010
HEMPaBOMIPHOTO TUCKY Ha CyA 13 00Ky HapOJHHX JAenyTariB. Take 3BepHEH-
HSl CTaJIO PEAKLI€0 BUIIOTO OPraHy CyAAIBCHKOIO CaMOBPSIYBAaHHS Ha
OpraHi3oBaHy Ta MPOBEACHY WICHAMH 1 MpaliBHUKAMH ceKpeTapiaTy nap-
naMeHTchKkoro KoMiTeTy 3 muTaHb MpaBOCYAsl MEPEBIPKY AiSIBHOCTI
Crpuiicbkoro MichbkpaiioHHOTO cyny JIbBiBChbKOT 00macTi. 30kpema, Ha
azpecy rosioBu Anessniiinoro cyny JIbBiBcbkoi obnacti Banentuna ['ocy-
JIapCHKOTO HAJIIMIILIA ypsiI0Ba Telerpama 3a ImiJIiCOoM MEepIIoro 3aCTyTHHU-
ka rosioBu KomiteTy BepxoBroi Paau 3 murans npaBocymus FOpis Kapma-
3iHa, y sKiil moBimoMisLIocs npo te, mo 20 mrororo 2008 p. Bkazanum Ko-
MITETOM «OyJI0O CTBOPEHO JCIyTaTChKy KOMICIIO 3 MEPEeBIpKU isTTbHOCTI
Crpuiickkoro MicbkpaifoHHOTO cyny JIpBiBCBKOI oOmacti». Y Temerpami
TaKOXX 3a3HAYaJIOCs], 10 3 METOI0 BUKOHAHHS LIbOTO pinteHHs Komitety 1o
M. JIbBOBA BIIPSIIKEHI IBOE HAPOJHUX JCTTYTATIB Ta TOJIOBHUI KOHCY/IBTAHT
cekperapiary Komitety. 27 Ta 28 moToro BKazaHa KoMmicis mepeOyBana
y JIbBiBCBHKIii 00macTi 1 3xificHMIA TIEBHI 111 3 epeBipKU AisTbHOCTI CTpHii-
CHKOTO MiCBhKpPAlOHHOTO Cy/y, MTOBLIOMIISIE ITpec-ciayxk0a cymy. Y oMy
3B 13Ky Pana cyniiB Ykpainu Haromocwuia, mo ani Koncrurymiero Ykpainu,
aHl YUHHUM 3aKOHOJABCTBOM HE Mepea0adeHo 3/iiCHEHHSI KOMIiTeTaMH
BepxosHoi Pagu YkpaiHu Ta oOKpeMUMU HAPOJHUMH AeNyTaTaMy napJa-
MEHTCBHKOTO KOHTPOITIO y (hopMi TIepeBipoK MisTbHOCTI CyiB [9].

Y 2010 p. rpoMaicbKOCTi CTaB BiJJOMUM 1HIIUI BUIa oK. [lenyrar Bix
[Taprtii perionis Irop I1oxoi 9nHUB THCK Ha To0BY O1eCHKOTO aITemsIlii-
HOTO aaMiHCymy Bikropa AnekceeBa, mpo 1o OCTaHHIH 3pOOUB MyOmiuyHy
3asiBy. Cyms BKasaB, IO JICTTyTaT HANOJICTJIMBO BUMAraB BiJl HbOTO yXBa-
JINTH HE3aKOHHE PiIeHHs mo BuOopax mepa bonrpana, mob cyx BU3HAB
nepemMory Ha BUOOpax OJaM3bKOro 10 Hporo Bonoxumupa Kauanosa, Toni
sk BuOopH Burpas iHmmi kanauaatr — Cepriid Koponbos. [licist nporo
JIeTTyTaT CTaB POOUTH 3as1BU PO KOPYIILIIO B Cylax, HaMaraBcs THCHYTH Ha
cynro [10]. BigmosigHa oracka 1sOro BUMAJKy Oynaa HEOOXiIHOIO, MO0
CY[UIS MaB 3MOTY YXBJIUTH CIPaBeJIMBE PIllICHHS Y CITPaBi.

[InTaHHs BTpy4YaHHS OCATOBHUX OCIO Iep>KaBU Pi3HOTO PiBHS B isTb-
HICTh CY/IOBOI CHCTEMHU ITOCTAKTh 0COOIMBO rOCTPO HAIIEPEOHI BUOODPIB.
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Li sBUIIa 3MYyIIYIOTh OPTaHU CYAAIBCHKOIO CAMOBPSAYBaHHS HaJaBaTu
BIJIMTOBIHY OIIHKY HE3aKOHHHM JisIM OKpEMUX MOJITHKIB. Tak, y 3BepHEH-
Hi 10 cy0’exTiB BHOOpUOTO TIporecy Bix 29 cepras 2012 p. Paga cynnis
VYkpainu 3BepTae yBary Ha BUMAJKH AUCKPEANTALIIT CyOBOT cCHCTEMU YKpa-
THH, K1 € XapaKTepHUM JIJIs TIOJITUIHIX CHJT HE3JIC)KHO BiJ iX 11e0moriv-
Horo crpsiMyBaHHs. OCTaHHI HAMAararThCsl JecTadlTi3yBaTh CylOBY CHCTE-
My, IiAipBaTH ii aBTOPUTET, a OTKe, 1 apTopuTeT AepkasH [ 11]. besymosHo,
TaKi SBUIINA € HETPUITYCTAMUMH y TPOMATHCEKOMY CYCITUTBCTBI M MatOTh
OTPUMYBATH HaJEXKHY MPaBOBi KBadi(hikaIliro 3 00Ky IpaBOOXOPOHHHUX
OpTraHiB.

[Ipobnema HemrpaBOMIpHOTO BIUIMBY Ha CYIUTiB HEOAHOPA30BO IIPUBEP-
tana yBary Koncruryunirinoro Cyny Ykpainu. Tak, me B 1999 p. Cyn y Pi-
LICHH1 Y CTpaBi PO 3alUTH HAPOAHUX JICMyTaTiB YKpaiHH BiJ3HAYMB, IO
BOHO € 0OMEXCHHM 1 He TIONMTUPIOETHCS Ha TUTAHHS, TTOB’ I13aHi 13 3MiiCHEH-
HSIM IPaBOCYAJIS Y KOHKpeTHUX cripasax [12]. Y 2004 p. y PimenHi y cripa-
Bi PO HE3AJIEKHICTh CY/JIIB K CKIIQJI0BOI ixHbOTO crarycy, KC Ykpainu,
PO3’SICHIOIOUH TOJIOKEHHS 4. 2 CT. 126 OCHOBHOTO 3aKOHY, 3a SIKUM BILJIUB
Ha CYIUIiB y OyIb-sIKUi crioci® 3a00pOHSETHCS, BKa3as, 10 I O3HAYAE
3a00pOHY MO0 CYJJIIB Oy/Ib-sSKUX A1 HE3aJIekKHO BiJl popMu iX MposiBy
3 OOKy JiepyKaBHUX OpTaHiB, YCTAHOB Ta OpraHi3alliii, OpraHiB MiCI[EBOTO
CaMOBpSIAYBaHHS, IX MOCAJOBUX 1 cly)k00BHX 0ci0, TpoMaisiH Ta iX
00’ €/IHaHb, IOPUAMIHHUX 0CI0 3 METOIO MEPEUIKOJUTH BUKOHAHHIO CYIJISIMH
npoeciiHuX 000B’SI3KiB 200 CXWIINTH 1X O BHHECEHHS HEMPaBOCYIHOTO
pitenHs ooy [13].

VY 2011 p. Koncrurymiitanit Cyn Ykpaiau miaTBepIuB HaBeICHI MPaBo-
Bi mo3wutii. Ha myMKy aBTOpiB IOaHHs 10 Cyay, S4-X HApOTHUX JICITyTATiB
VYkpainu, 4. 1 cT. 61 4. 1 cT. 47 3akony Ykpainu «IIpo cynoycrpiii i craryc
CYAIiBY» MO0 HE3AJIEKHOCTI CYLIIB MPH 3MIMCHEHHI IPaBOCYIJIS IOy CKa-
I0Th MOYJIUBICTh 3aKOHHOTO BTPY4YaHHsI, BIUIUBY UM THUCKY Y 3IiHCHEHHS
CYAJICIO MPABOCYIS, 10 CYNEepeuuTh CT. 6, 4. 2 cT. 8, 4. 1, u. 2 cT. 126,
9. 1 ct. 129 Koncrutymii Ykpainu. Cyx, aHasi3yrodqs 3MiCT ITLOTO TIOJaHHS,
JUUIIOB TakuX BUCHOBKIB. [lo-mepie, BimnmoBimHO 10 4. 2 cT. 126 OcHOB-
Horo 3akoHy YkpaiHu i 4. 1 cT. 6, 4. 1 cT. 47 3akony Ykpainu «IIpo cymo-
yCTpi#t 1 cTaTyc CymamiB» CyIai MpH 3AIHCHEHHI MTPAaBOCYIIS HE3aICKHI
1 I AKOPSIIOTHCS JIMILE 3aKOHY, a BIUIMB HA HUX y Oy/ib-sIKUi crioci0 3a60po-
HSIETHCS; HE3aJISKHICTD 1 HEIOTOPKAHHICTh CYIIIB rapanTyroThest Koncru-
Tymiero i 3akoHamMu Ykpainu. [lo-apyre, 3a00poHSAI04YH Y MTOJIIOKEHHI 9. 2
cT. 126 OcHoBHOrO 3aKoHy YKpaiHU BIUIMB Ha CYAJIB «y Oy/Ab-SIKUH CIIOCiO»,
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3aKOHO/IaBeIlb 00’ €THAB YCI MOXKJIMBI CITIOCOOM BILTUBY Ha cymuiB. [Tomo-
KeHHSIMU CT. 47 3akony Ykpainu «IIpo cymoycTpiii i cTaTyc CymuiBy, Xxoda
1 He BiATBOpEHa BHIeHa3BaHa HopMa KonctuTyii Ykpainu, onHak KOHKpe-
TH30BaHI (HOPMHU HENPUITYCTUMOTO BIUIMBY Ha CYX MiA 4ac 31iHCHEHHs
npaBocyans. [lo-Tpere, yrounene ¢popmyntoBanHs y 3aKOHI KOHCTHTYIIIH-
HOTO NIPUHIHMITY HE3aJIEKHOCTI CY/IB Ta CyAliB HE € HIOT0 3BY)KEHHSIM, TOMY
10 BKa3aHa HOPMa 3aCTOCOBYETHCS Y CUCTEMHOMY 3B’ A3KY 3 TOJIOKEHHIMHU
9. 2 cT. 126 Koncturytii Ykpaidnu 3 ypaxyBaHHSIM BEpPXOBEHCTBAa KOHCTH-
TYIIHHAX HOPM 1 PUHIUTY iX ipsiMoi 1ii. Ha migcrasi BukinaneHoro Kon-
crutyuiitanii Cyn YkpaiHu IiHIIOB BUCHOBKY, IO ITOJIOKEHHS 4. 1 CT. 6
14. 1 ct. 47 3akony Ykpainn «IIpo cymoycTpiii i cTaryc cyamiB» He AOITyC-
KalOTh MOKJIMBICTh BUMHEHHsI 3aKOHHOTO BIUIMBY Ha CyAJliB, OCKIIBKH BijI-
MoBiHO 10 4. 2 cT. 126 KoncruTyuii Ykpainu 3a00pOHSETHCS BILUTUB Ha
CynniB y Oymb-skuit criocio [14].

JlocuTh 1iKaBUM 3 HAIIOi TOYKH 30y € MUTAHHS CyCHiJIBHOTO BIUIUBY
Ha CyJl P NPUHHATTI HUM IOPHIMYHO 3HAYYIIUX pinteHs. [Toxaii ocranHix
POKiB B YKpaiHi CBi4aTh IO Te, IO CYCIIIILCTBO Y LIJIOMY, a TAKOXK OKpe-
Mi coliajibHi TPynH 31aTHI IEBHOIO MipOIO BILUIMBATH Ha BiANpaBJICHHS
MpaBoCy/isl. 3ralaeMo MOJIii Tak 3BaHOT «IIOMapaH4YeBOT» PEBOIIOLIIT, KON
HaTOBII IMOCTiITHO 3HaXoAMBCs Mif cTiHamu Bepxosaoro Cyny Yipainu min
Yac po3mIsily HUM CIPaBU PO OCKap:KeHHs pe3yabrariB BuOopis [pesu-
nenta Ykpainu 2004 p. MoxHa JOBTO CIiepedaTrcs 010 MTPaBOBOi OIIHKH
1 HacHiAKiB BKazaHoro pimeHHs BepxoBHoro Cyny Ykpainu [15], ane He
MOYKHA BIJJKUJIATH OYEBHIHHUHN (DAKT TOTO, IO Ha 3MIiCT TOTO PillICHHS BILIU-
HyJia 3arajibHa CyCITiJIbHa aTMocdepa Ha MOMEHT Horo mpuiHsTTI. Komn
BYJIUII CTONHIN OyJiM HAIIOBHEHI MPOTECTyBaIbHIUKAMH, KOJIH CYCIiIbHI
3aBOPYLICHHS OXOIWJIM BCIO KpaiHy, Cyl HE MIT MPUHHATH PillICHHS HE
BPAXOBYIOYM TaKUX 00CTaBUH. be3yMOBHO, KOHCTPYKIIisl CyZJOBOTIO IIPOLIECY
Mae OyyBaTucs y TaKui crociO, o0 MiHIMi3yBaTH BKa3aHi BILTUBH Ha CYIT
Ta CyIIiB, O/IHAK iX HE MOYKHA IMOBHICTIO YHUKHYTH.

MoskHa HaBeCTH NPUKIAJ, KOJIHU i BIJIMBOM I'POMAJCHKOCTI CyH BH-
MyLeHHi OyB 3MIHUTH BXe yxBajieHe pimeHHs. Y TpaBHi 2012 p. Llen-
TpaJibHUH paiicyn M. MuKonaiBa po3Iio4aB CilyXaHHs PE30HAHCHOI CIIpaBy
TIPO KOPCTOKE 3TBANTYBaHHSA it ToOUTTs 19-pignoi O. Makap, sika momepia
4yepe3 3 THKHI BiJj OTPUMaHUX TpaBM. 3 ypaxyBaHHSIM OOCTaBUH CIIpaBU
24 TpaBHS Cy/ IPUIHSB PILICHHS PO MPOBEICHHS CYIOBHX CIyXaHb y 3a-
KpuToMy pesknMi. e BuKIIMKano o0ypeHHs SK OTepIiioi (Koo BUCTYTIa-
J1a MaTy OMEPJIOi 1iBYMHH), TAK 1 FPOMaJCHKOCTI 1 PEeICTaBHUKIB MTPaBO-
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OXOpOHHHX opraHiB. 3okpema, ['enepanbuuii npokypop B. Ilmonka Bu-
CIOBUB JNYMKy, mo crnpaBa O. Makap Mae ciayXaTHCh 4acCTKOBO
y BIIKPUTOMY peXHUMi. 3aKpUTUMH MalOTh OyTH JIMIIE 3aCiaHHs, 1€ BH-
BYATUMYThCS JOKa3H, SIKI HE MOXKHA ONpPIUTIOHIOBATH [16]. ¥V 3B’s3KY i3
UM Ha T0YaTKy YepBHS Iel Cy/l 3aJI0BOJHHHUB KIOMOTAHHS POKypopa
L1010 BIIKPUTOTO CYJOBOTO PO3INISALY JaHOI CIPaBH, 32 BUHSATKOM OKPEMHUX
3acifiaHb, Ie¢ BUBYATUMYTHCS IOKa3H IHTUMHOTO XapakTepy, M0 He ITiis-
raroTh PO3ToJIomeHHo [17].

SIK apryMeHT Ha MiATBEPHKEHHS TE€3U MPO Te, 10 OCTAaHHIMU POKaMH
BIUIMB TPOMAJICKKOCTI Ha CyJ JIMIIE 3pOCTAE, MOJKHA HABECTH IIle Oarato
MIPUKIIAIIB TIOiH OCTaHHIX POKIB, KOJIH Ti a00 IHII CYIOBI CITpaBU BUKIIH-
KaJM IUPOKUI PEe30HAHC Y CyCHiJIbCTBI, i Cyau NpUIAMa PillleHHs i/
CYNPOBIJI CyCIiJIbHUX 310paHb, MITHHTIB 3a BikHamH [ 18]. OcobnuBo Bpas-
JIUBUMH JUTSI IAX TIOMTIH € HAWBUIII CyJOB1 OpraHu, IO pPO3TaIlIOBaHi B CTO-
yuti Ykpaini — Kuesi. Lle MOsICHIOETBCS THM, 1110 B CTOJIHIN CKOHIIEHTPO-
BaHMI HEHTP YCiX CYCHUIBHUX MOIN Ta pO3MillleHi HalBHUIII OpTaHu Jiep-
YKaBHOI Biau. BogHodac He BCi 3 IIUX BUMAIKIB MOKHA KBaJli(hiKyBaTH SK
HE3aKOHHMH BIUIMB Ha cya. Jeski 3 HuX, sik-oT cnpaBa O. Makap, € mpu-
KJIaJIOM TOT0, SIK TIePECiuHi rPOMaJITHHA 3MYIIYIOTh CyJl OpaTH JI0 yBaru CBOIO
MTO3UIII0 TPU YXBaJICHHI MPOIECYATbHHUX PillleHb. Y TaKuil croci0 Jonn
HaMararoThCs TOCSTTH COLiabHOI CIIPaBeIMBOCTI y CIpaBi.

UMHHUKY BHYTPIITHHOTO BIUIMBY Ha Cy/l MOYKHA 3HANTH B caMiii Cy/IOBIi
cucremi. Hacammepen 10 HUX MOYKHA BiJHECTH BIUIUB Ha CYJJiB IIPU PO3-
IS 1 BUPIIIEHH] IOPUANYHO 3HAUYIIUX CIPaB 3 00Ky BUILUX CYHIB i Cy/-
IiB, III0 3aiiMarOTh aIMIHICTPATHBHI Mocaay B cyaax. [menym BepxoBHOTO
Cyny Ykpainu BUpi3HsI€ Taki (OpMH HE3aKOHHOTO BHYTPIITHHOTO BILTHBY
Ha CYJUIiB, SIK: a) HEMpolleCcyaJbHUH BIUIMB Ha CYIIIO 3 OOKY 1HIINX CYAIiB,
Yy TOMY YHCJIi THX, IO 00IMMAarOTh aJAMIiHICTPaTUBHI MMOCAJN B Cyaax;
0) BCTaHOBJICHHS KOHTPOJIIO 32 3A1HCHEHHSIM CyIOUYMHCTBA CYACI0, BUKIIMK
HOT0 JI0 BUIIECTOSIIUX CYJIiB Ta BUMAaraHHs 3BITiB UM TIOSICHEHbD PO PO3IIST
KOHKPETHHUX CIIPaB; B) BUTpeOyBaHHS BiA Cymai Oyab-sakoi iHdopmarrii au
JIOBIJIOK PO XiJI Ta EPCHEKTUBHU PO3MIALY CIIpaBH, iHIIol iH(opmauii, sika
MOKE€ HaJIaBaTHCS JIMIIE CTOPOHAM Y CIIPaBi Ta iHIIUM 0c0o0aM, BU3HAUCHUM
IIPOLIECYalIbHUM 3aKOHOAABCTBOM, a TAKOXK BIZIOMOCTEH, SIKI CTAHOBIISATh
TaeEMHUITIO Hapaa4yoi KiMHaTH |5, c. 2-6, 1. 2].

Bapto Big3HauuTu, 1o cymosa pedopma 2010 p. CyTTEBO 3MEHIINIIA
BHYTPIIIHBO KOPIIOPATHBHI PU3WKH BILTUBY Ha cyaaiB. [lo-mepie, Oymu
3BY>KEHI TOBHOBAXCHHS TOMIB CY/iB, SIKi BTPATHIIM MPABO HE JIMIIE PO3IO-
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JIIATH CY[OBI CIIpaBH, a i (pakTUUHI Bakel KOHTPOIIO 32 JOTPUMAHHSIM
CYIUISIMH TPYIOBOi quctuiutiny. [To-npyre, Oyiio BBEJICHO aBTOMATH30BaHY
CHCTEMY JOKYMEHTOOOITY, sIKa 3[1IICHIOE MO CripaB Mixk cymsimu. OCHOB-
HUM MPHUHIHUIIOM BU3HAYCHHS IEPCOHATILHOTO CKIIATy CYAY € BipOTiHICTh
PO3IOITY CTIpaB IIiJl Yac peecTpariii B Cy/i TO30BHUX 3asB, KJIIOTIOTAHb Ta
ckapr (ct. 15 3akony Ykpainu «IIpo cymoyctpiii i craryc cymaaiy). [lo-
tperte, Koncturyuiitauii Cyn Ykpainu 3akonoM y Pimrenni Bin 11 6epesns
2011 p. Ne 2-pri/2011 Bu3HAB HEKOHCTUTYIIHOO peAaKilito cTarti 25 3a-
kony Ykpaiuu «lIpo Bumty pany roctunii» Bix 13 tpasus 2010 p., 3rigHo
3 SIKOKO OCTaHHsI OTpUMaJia MpaBo BUTPEOYyBaTH BiJ| Cy/y KOTIitO BCi€l Cy10-
BOI cIipaBH, PO3IIAL SIKOT HE 3aKiHueHo. Cy/l BKa3aB, 1110 TAKUM YMHOM Buima
paza 1ocTULii AicTana IpaBo MEPEeBIpATH CyIOBI CIIpaBH CyAiB yCiX PiBHIB
Ta IHCTAHII} 10 3aKiHUCHHS X pO3IIsLY CyAaMH, a TAKOXK JaBaTH OL[IHKY
IIPOLECYyaIbHUM JIisIM CYIIB LIONO0 PO3INIALY KOHKPETHOI CYIOBOI CIIPaBH,
X04a Taki TOBHOBaKEHHS He nepeadaveHi crarrero 131 Koncrurynii Yipa-
THU U151 I[bOTO OPraHy i MOXKYTh 3/IIHCHIOBATHUCS TIJIBKU CyJIaMHU aressiii-
HOI 4M KacarliifHoi iHcranmii. Taka ominka, Ha tymMKy Cymy, 10 BAHECEHHS
HUM OCTaTOYHOT'O PIlIEHHS y CIPaBi € BTPY4YaHHSIM Y 3IiHCHEHHS IpaBo-
CyIJIs, O CyNepeuuTh yacTuHam 1, 2 cT. 126, 4. 1 ct. 129 Koncturymii
VYkpainu [19].

BianmoBigHo 10 4. 5 ct. 124 Konerutynii Ykpainu cynoBi pilieHHs
€ 000B’I3KOBMIMH JI0 BUKOHAHHS Ha BCIM TEpUTOPii YKpaiHu 1 TOMy BBaXKka-
I0ThCSI 3AKOHHUMH, JOKM BOHHM HE CKacOBaHI B alessILiiHOMY YM Kacalliii-
HOMY TIOPSIIKY a00 HE MEeperIsIHyTI KOMIIETEHTHUM CYJIOM B 1HIIOMY TO-
PAAKY, BA3BHAUEHOMY IMPOIECYyallbHUM 3aKOHOM, B MEXax MPOBAJKCHHS
CHpaBH, B sIKiil BOHM yxBajeHi. LIs HopMma, sIKy MOXXHA OXapaKTepHU3yBaTH
SIK TIPE3YMIILIISI 3aKOHHOCTI CYIOBHX PIllIeHb, € BKJIMBOIO TAPAHTIEIO HE3a-
JICKHOCTI CYIIIB TP MPUAHATTI PIICHB.

[Inenym BepxoBHoro Cyny YkpaiHu po3’sSiCHUB, III0 BUKIIIOYHE ITPABO
MepeBipKH 3aKOHHOCTI Ta OOTPYHTOBAHOCTI CY/IOBUX PIlIEHb Ma€ BiIoO-
BiIHUI CyHd 3T1HO 3 MPOIECyaJbHUM 3aKOHOAaBCTBOM. OcKapKeHHS
y Oyab-sikuii crioci® CyIOBHX PillleHb, MISNIBHOCTI CYIiB 1 CyIAiB IIOAO
pO3IIIsiAYy Ta BUPILICHHS CIIpaBU 103a MepedadeHuM MpolecyalbHUM
3aKOHOM TIOPSIIKOM Yy CITpaBi HE AOMYCKAETHCSA, 1 CyIH TTOBUHHI BiIMOB-
JSITH y IPUHAHATTI TO30BIB Ta 3asB 13 TAKUM NpeaMeToM [ 5, c. 2—6, . 10].
Ie mosio’keHHsT Ma€ KOHIIENTyaIbHEe 3HAUEHHSI, OCKIJIbKH ChOTOJIHI B CYyC-
MIJTBCTBI IOCUTH 9acTO JYHAIOTh TBEPPKEHHS II0/I0 HEOOXiTHOCTI Tepe-
BIPKH CYIOBHX PillICHb IHIIMMHU OpraHaMH 1 mocagoBUMHU ocodbamu. OnHak
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JUIS IBOTO iICHYIOTh IPOIleCcyaibHi MPOLeAypH OCKap >KEHHS pillieHb CY/IiB,
ITiJ] 9ac SKUX OIIHIOIOTHCSA 3aKOHHICTB 1 O0TPYHTOBAHICTh PIlIEHh HUKUUX
CyZiB, BCTAHOBJIIOIOTHCS 1 BUIIPABIISIIOTHCS. (DAKTH HNOPYIICHHS CyAaMH
3aKOHO/IaBCTBA.

[HITMM BaXKJTMBUM TTOJIOKEHHSIM 3aKOHOJIABCTBA PO CTATYC CY/JIIB Ta
MPOIeCyaJbHUX KOIEKCIB € TaK 3BAaHUH «CYIIIBCHKUI 1HIEMHITET», TOOTO
BIJICYTHICTh IPABOBOI BiJIIIOBIIAJILHOCTI CYJ/IJIIB 33 BUCIIOBJICHY IO3UIIII0
IO CTIpaBi, SKIO Taka MO3MUIIIS YKIATA€THCS B MEXKi, Iepea0adeHi 3aKOHOM
[20, c. 73]. ITpumipom, koxHa ctartst OcobnuBoi yactuau KK Ykpainu mae
MiHIMaJIbHY Ta MAaKCUMaJIbHY MEXY IMPU3HAYCHHS TOKAPAHHS: B/l HAHOLIBII
M’ SIKOTO JTO HaiO1IbIT CyBOpOTO (1HOMI TaKa pO301KHICTE € HA3BHUAHOIO).
BuGip cyni B JaHOMY BUTIAJIKY Oy/I€ 3aJIeXkKaTH SIK BiJI TIOJIOKEHb 3aralibHOi
yactuan KK Yipainu, o6cTaBuH cripaBu, Tak i BiJj 0COOMCTOTO MepeKOHaH-
Hs. Lle fioro mpaBoBa MO3HIIis 1O cIipaBi. MiXKHAPOAHO-TIPABOBI CTAaHAAPTH
1 YNHHE 3aKOHOJIABCTBO Yy I[bOMY aCIEKTi CTaloTh Ha 3axUCT cynndi. Taxk,
BiNOBIAHO 710 11. 5 Pexomenarii Komitety minictpis Pagu €sponu «11{o10
CYIUIIB: HE3aJIEXKHICTh, €(heKTUBHICTH Ta 000B’s13km» 2010 p. cymai moBuHHI
MaTu HeOOMEeXeHy CBOOOIy I0A0 HEYNEepEeIKEHOIO PO3IIISLYy CIIpaB Bij-
MOBIJTHO JI0 3aKOHOJIABCTBA Ta BIACHOTO po3yMiHHS (akTis [1]. 3rigHo 3 1. 2
cT. 47 3akony Ykpainu «IIpo cymoycTpiii i craTyc cynniB», Cyaas He
3000B’s13aHUI JaBaTH KOIHUX MOSICHEHD LIOJI0 CYTI CIIPaB, sIKi mepedyBaroTh
y ¥oro mpoBaIKeHH1, KPIM BHUITAJIKiB, YCTAHOBIECHNX 3aKOHOM.

Kpuminaneauii konekc Ykpainu (cT. 376) nependadae KpuMiHAIBHY
BIIMOBiIaJbHICTh 32 BTPYYaHHs B Oyab-siKiil popMi B NisUIBHICTD CYII1
3 METOIO IEPEITKOANTH BUKOHAHHIO CYJIZICI0 CBOiX CITYKO0BHX 000B’SI3KiB
YU TOMOTTHCS] BUHECEHHsI HelpaBocynHoro pimeHHs [21]. Tum camum
rapaHTy€eThCsl CBO0OOa BOJICBHUSBICHHS CYAJMIB Y MPOIECi BUHECCHHS
pINICHHS.

l"apaHTi€ro He3aIeKHOCTI CY/JIIB PH BiIPaBICHH] TPABOCYIIIS TAKOXK
€ BCTAHOBJICHUH MpoleCyallbHUN TOPSIIOK TOCTAHOBJICHHSI HUMH PillICHb.
Tax, BigmoBigHo Mo c1. 371 KIIK Ykpainu cyn yxBamtoe BUPOK iMEHEM
VYkpainu Oe3nocepeaHbo Micis 3aKiHYeHHS CYA0BOTO po3msiny. Bupox
YXBAIOETHCSI B HAPA Uil KIMHATI CKIIaJIOM CYAY, SIKHIA 3[1iICHIOBAB Cy/lIOBHI
posrsin [22]. Ilix yac Hapaau CyadiB y BiIBEIEHOMY IS ITHOTO CTICIIiaTb-
HOMY MPUMIIICHHI MOXXYTh NepeOyBaTy JHIIE CyAi, 10 BXOAATH 0 CKIIAIy
cyay 1o naHiit cripasi. [IpucyTHicTh iHImMX 0oci6 He nomyckaerbes. Cymai
HE MAIOTh IIpaBa PO3TOJIOLIYBAaTH CYIKEHHS, 10 OyJIM BHCIIOBJICHI B Ha-
panuiii KiMHari.
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[Tixg yac cynoBoi pedopmu 2010 p. Oyna mocuieHa BigNOBiAaIbHICTD
CTOpiH 3a HemoBary 1o cyxay. llo-mepire, 3MiHUTIACS CAHKITIS TOJI0KECHD
KVYnAll, sika nependavae BiAMOBiIadbHICTh 32 HEMOBAryY JI0 Cyy. 3T1IHO 31
ct. 185° KYnAIl wrpag 3a HermoBary 10 Cyay i 37iCHe YXUJICHHS eKCIepTa,
TepeKyaaada BijI SBKU B cyal cTaHOBHUTH Bif 20 10 100 HEomogaTKOBYBaHUX
MiHIMyMIB 0x01liB rpoMaisiH. [lo-mpyre, y poriecyanbHOMY 3aKOHO/IABCTBI
3’sIBUJIacS HOpMa, siKa JT03BOJISIE 3aCTOCOBYBATH BHILEHABEICHI 3aX01
aIMIHICTPAaTUBHOTO MPUMYCY Oe3MmocepenHpo B 3aui cymy [23]. Tak, Biamo-
BimHO 10 cT. 162 II1K Ykpainn y4acHUKH NUBUTFHOTO MPOIIECY, a TAKOXK
1HIII1 0cOOM, IPUCYTHI B 3aJli CYI0BOTO 3aciiaHHs, 3000B’s13aH1 Oe33arepey-
HO BUKOHYBATH PO3IOPSKEHHS TOJIOBYIOUOTO, TOJIEPKYBATHCS B CYTOBOMY
3aci/laHHI BCTAHOBJICHOTO TOPSAKY Ta YTPUMYBATUCS B OyIb-SIKUX JIiid,
IO CBi4aTh PO SBHY 3HEBAry J0 Cyly ad0 BCTAHOBJICHUX B Cy/i TIPaBHII.
[Tutanss Mpo MPUTATHEHHS 0COOM IO BiATIOBIMAIBLHOCTI 32 TIPOSB HEIIO-
Baru 70 CyAy BHUPIIIYETHCS CYIOM HETalHO IICIIsi BUNHEHHS TOPYIICHHS,
JUIsL YOO B CYJJOBOMY 3acCiJiaHHi 13 pO3IIsAy IUBIILHOI CIIPaBU OTOJIONIY-
€TBCS TIepepBa [24].

[lizcymoByrouM BUKIAJCHE, BAPTO BUIUINTH /B TPy YNHHUKIB HeE-
MPaBOBOTO BILUIMBY Ha CYJOBY BJAJy Y LIJIOMY 1 KOHKPETHUX CYJJIiB TIPU
BiJIITpaBIeHH] IPABOCYAIS — 30BHINIHI Ta BHyTpimHi. Jlo mepmoi rpynu
HaJjie)XaTh Halpi3HOMAHITHILI MPOSBH HENPaBOMIpPHOTO TUCKY Ha CyI
1 CripoOM PI3HOMAHITHUX MOCATOBUX OCI0 CXUJIMTH HOTO IO MPUAHSITTS
pilleHHs y BIacHUX iHTepecaX. THCK Ha Cy[IiB MOX€ BHUXOAHUTH 5K Bij
JIEpXKaBHUX CITYKOOBIIIB Ta 1HIIKUX MOCATOBHUX OCI0O, TaK i BiJI CyCIUTLHUX
TPYII 1 OKPeMUX TPOMaJIsiH. Y JesIKMX BHIIAJIKAX CYCIUIbHUI BIUTMB Ha CYII
Ma€ XapakTep MparHeHHs JOCATTH COLIaIbHOI CIIPaBEIMBOCTI 1 HE € TIPO-
TU3aKOHHHUM. /|0 YMHHMKIB BHYTPIIIHEOTO HE3aKOHHOTO BIJIUBY Ha CYI
MOYKHA BITHECTH: a) HETPOIECYaIbHI BITHOCUHHU 3 IHIIUMHU CYIISIMU;
0) anmMiHICTpaTUBHUHI KOHTPOJIB 32 BiIMTPAaBICHHIM IPAaBOCYIIS 3 OOKY BU-
LIECTOSINX CYAJIiB a00 OpraHiB CyIAiBCHKOTO CITIBTOBAPUCTBA; B) BUTpPE-
OyBaHHS Bix Cyai Oymb-skoi iH(popMaIlii 91 JOBIIOK PO Xif Ta MEPCIIeK-
THBHU PO3IVISTY CIIPaBH.

Jlo 3axopiB, CIPSIMOBAaHKX Ha YCYHEHHSI IPOTUIIPABHOTO BIUIUBY Ha CYJI,
MOYKHA BITHECTH: a) YIOCKOHAJICHHSI TIPOIIECYATbHOTO IMTOPSIKY yXBAJICHHS
CYJIOBOT'O PIillICHHS; 0) MOCUIICHHS FOPUIUYHOI BiIITOBITAILHOCTI 32 HETO-
Bary Jio Cy/y 1 BTpy4aHHs y CyJIOBY JisUIbHICTh; B) 3a00pOHY HEIIPABOBOTO
THUCKY Ha CYIIIB TIPH BiAIIPaBICHHI IPABOCYIIS Ul YCiX OpraHiB i moca-
JIOBHX 0Ci0 JIepiKaBH, a TAKOXK MEPECIYHUX TPOMAJISH.
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Oguapenko E. IIpo6ieMbl npe1oTBpaleHnsl He3aKOHHOT0 BMellaTelIb-
CTBA B JIeITEJbLHOCTD Cy1e0HbIX OPraHOB YKPaHHBI

B crarpe ananmsupyetcs mpobiemMa mporeccyaibHON He3aBUCUMOCTH Cyaen
B COBPEMEHHBIX YKPAaMHCKHUX PEAHsIX, IPEAIaraloTcs MyTH YCUIICHUS TapaHTHH
ee HOpMaTuBHOTO oOecriedeHrs. BoieeHs! ABe rpymIbl GaKkTOpOB HETIPaBOMEp-
HOTO BIIUSHUS HA CyACOHYIO BIACTH B I[EJIOM M KOHKPETHBIX CyACH TIpH OTTIpaBIie-
HUU TIPaBOCYINS — BHEITHHWE W BHYTpeHHHE. K BHETHUM (akTopam aBTOp OT-
HOCHT Pa3HOOOpa3HbIC TPOSBICHUS HETIPABOMEPHOTO JTABICHUS Ha CYI, TOTBITKH
JOJDKHOCTHBIX JIUI] OPTaHOB TOCYIapCTBEHHOHN BIIACTH CKJIOHUTH CYIBIO K IPUHS-
THIO pelIeHust B COOCTBEHHBIX MHTepecax. Cpenu (pakTopoB BHYTPEHHETO He3a-
KOHHOTO BJIMSHUS Ha Cy[bIO aBTOP BBIJEISET: a) HEMNPOLECCYalbHbIE OTHOILICHUS
C APYTUMH CyAbsMH; 0) aJMUHUCTPAaTUBHBINA KOHTPOJIb 32 OTIPABICHUEM IIPABO-
CYIIUsI CO CTOPOHBI BBIIIECTOSIINX CY/IEH, a TAK)Ke OPraHOB CyAEHCKOro cooo01e-
CTBa; B) HCTPEOOBAHUE OT CYbH JIF0OOOU HH(OPMAIIMU HITH CIIPABOK O XOJIC U Tep-
CIEKTUBAxX pa30uparesibCTBa Jiela.
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Knrouesnie cnosa: He3aBUCUMOCTD U HereHyGe)K[leHHOCTL cy,ueﬁ, HE3aKOHHOC
BJIUSTHUEC HA CY[H, CyﬂeﬁCKHfI HWHJACMHUTECT, OTBECTCTBCHHOCTDH 34 BMCIIATCIILCTBO
B ACATCIBHOCTD Cyaa.

Ovcharenko O. Problems of Prevention of Illegal Interference within the
Work of Judiciary in Ukraine

The author analyses the problem of judicial independence in modern Ukrai-
nian realities, and offers the ways of strengthening the guarantees of its realization
under current legislation. Two groups of factors of illegal influence on judiciary
and judges are distinguished — external and internal. The author gives such il-
lustrations of the external factors as various forms of illegal pressure on a judge,
attempts of state officials to predispose a judge to the decision-making in their own
interests. Among the factors of internal illegal influence on a judge the author
distinguishes: (a) relationships with other judges concerning court hearings; (6)
administrative control of judges during court hearings, conducted by senior judges,
and organs of judiciary; (B) requesting of any information or inquiries about the
motion and prospects of a trial from a judge.

Key words: independence and unprejudice of judges, illegal influences into the
work of judiciary, judicial indemnity, responsibility for interference within the work
of judiciary.
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IIUTAHHS 6OPOTHbBU
31 BAO9YMHHICTIO

VIIK 343.2/7 M. Konoc, xanaupar 0pUANYHNX HayK,
moueHt, cyana Koncruryuniinoro Cyny
Ykpainn

CraposaBiTHi nepegymoBu ¢popMyBaHH
KPMMiHA/IbHOTO IPaBa XpUCTUAHCHKOI IIMBiTi3amii

VY crarTi po3nsaatoThes nonoxeHas Craporo 3asity bionii, ski copmynbo-
BaHi Y JOXPUCTUSHCHKI YacH 1 MatoTh O3HAKH KPUMIHAJIBHO-TIPABOBOTO XapaKkTepy.
3po6i1eHO BUCHOBOK, 1110 BOHH € ITEPETyMOBOO PO30YIOBH CBITCHKOTO KPHUMiHAIIb-
HOTO 3aKOHOJ[ABCTBA YACiB XPUCTUIHCHKOT IUBLTI3AIIi].

Knrwouoei cnosa: Buxin, BropozakoHHs, Tpix, 31m04nH, j1eBUT, CTapuii 3aBir,
qHcIa.

XPUCTHSHCTBO SIK pelliriiiHa Tewist MociJoBHUKIB inel Icyca Xpucra
BUHUKIIO B | cT. H. €. Ha TepuTopii [lanecTunw, sika Ha TOH Yac nepeOyBasia
y cknani PuMcrkoi immepii. ¥V IV crT. H. e., 3a 4aciB npaBiiHHS iMIIepaTopa
Koncrantuna I Benukoro (6:1. 285-337), BOHO Briepiiie HaOyJI0 CTaTycy
nep>kaBHoi penirii y BizanTii. OCHOBHUM JKEPEIOM XPHCTHSIHCHKOTO Bi-
posuenHs € biomis (Crapwuii i HoBuit 3aBiTn), TEKCT SKOi MiCTUTD BiZIOMOC-
Ti 3 6araTboXx rany3eil HaykH, 30KpeMa, acTpoHoMii, reorpadii, ictopii,
mpaBa Tomro. Sk oyHe i3 HaHOUTBIINX IHTEJIEKTYaIbHUX HaJI0aHb JIFOJCTBA
BOHA B MIOBHOMY 00cs3i Oyma mepekiazeHa 422 MoBaMHU HapOJiB CBITY.
Bakaemo, mo 3mict Craporo 3aBiTy CTAaHOBUTH 3HAYHUH HAYKOBHH 1HTE-
pec SK neperyMoBa MOAANbIIOro (JOPMyBaHHS CBITCHKOIO KPUMIHAJIBHOTO
pasa.

MeTor0 TOCIiKEHHS € BCTAHOBIICHHS JOCTOBIPHUX TCOJOTIUHUX TIe-
pEeLyMOB BUHUKHEHHS CBITCHKOI'O KPUMIHAJIBHOTO MIPaBa XPUCTUSHCHKOT
CTIOXH.

BuBdeHHI0 OKpeMHUX KpUMiHAIBLHO-TIPABOBHX acnekTiB Ctaporo 3aBiTy
B Pi3HI YaCH MPUCBSITUIIN CBOT Mpalli Taki Bijomi BueHi, sik O. KicTsKiBChKHi,
O. JIazapeB, M. XaBpoHtok Ta iH. OCTaHHIM 4acOM pe3yJIbTaTH JI0CHiHKEHb
O10JIHHKUX MOJ0KEeHb KPUMIHAJIBHO-TIPABOBOTO 3MICTYy OIMYyOIiKyBaIu
B. Tkauyk Ta aBTop i€l crarti [1, c¢. 184-191; 2, c. 1-16].
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Cmapo3zaeimui nepedymosu popmyeaHHs...

JlorMaTu4yHMIA aHaNi3 cTapo3aBiTHUX KPUMiHAIBHO-IPABOBUX 111€eH,
cthopmynboBanux y XIII ct. 10 H. e. mpopokom Moiiceem, aae miacTaBu
JUTs X Kiacudikailii 3a IpeJIMETHOK O3HAKOK Ha TPU 0a30BUX T'PYIIH.
Y CHHTETHYHOMY CTaHi BOHHM CTaHOBIATH IUJIICHY CHCTEMY apXaiqHHX
TOJIOKEHb TIPABOBOTO 3MICTY, SIKi Ha TIEBHOMY €TaIli pO3BUTKY CYCIIIbCTBA
perymaoBaiy i OXOPOHSUIM BiTHOCHHHU MIX JIFOABMH, KOTPi CIIOBiAyBanu
iymeichki peniriiiai Tpaguitii. ABropu Ctaporo 3aBiTy IIi MTOJOKECHHS
Ha3BaJIM 3aKOHAMH, [TOBEJIIHHAMH, IOCTaHOBaMH, ycTaBamu (Bropo3akon-
HA. 4:44-45).

Jlo mepiioi rpymny MU BiJTHECIIU 3aM0Bi/Ii, BUKJIAACHI Y (opMi JAeKiiapa-
Lii, mo 3akpimieHi B migposainax 12—17 rmasu 20 apyroi kauru Moiice-
€Boi «Buxin», a came: many# 6arbka TBOTO 1 MaTip TBOIO, [1100 TOO1 OyI10
Jo0pe 1] o0 MpoIOBKIITUCS JAHI TBOT Ha 3eMIi, sIKy [ocross, bor TBii, 1ae
TOO1; He BOMBal; He Mepento0CTBYH; HEe Kpaji; He TOBOPH HEIMPABIUBOTO
CBIJTYCHHS Ha OJIMKHLOTO TBOTO; HE Oakail oMy OJIMIKHBOTO TBOTO; HE
Oakail TpyKWHU OMKHBOTO TBOTO, [Hi O Horo], Hi paba ioro, Hi pabu-
Hi #oro, Hi Boja H#oro, Hi 0CJia Horo, [Hi BCSIKOI Xymoou #oro| HidoTo, 10
y OJMKHBOTO TBOTO €. AHAJIOTIUHO BUKIIAJICH] TOBEJIIHHS, 1[0 CTOCYBAJIACS
oxoponu crareBux ctocyHkiB (Jlesut. 18:5-30)".

3a CBOEIO CYTTIO KOYKHA 3 HA3BAHUX 3aTIOBiZICH € BaXKIIMBOIO TPABOBOIO
ineeto. Lle 0OymMOBIIeHO THM, IO MaiKe B KOXKHIH 13 HUX Y4iTKO BU3HAYEHO
CHCTEMY CYCHIJIbHO HeOe3MeUHMX JiH, sIKi 3a00pOHSIIOCS BUNHSTH OyIb-SIKiH
¢iznuHiit 0cobi. Y Takuii crociO miJ 0XOPOHY 13paiIbChKOTO CyCIiIbCTBA
1 CBAIIEHUKIB OyJ1a TOCTaBJICHA CHCTeMa 0a30BHUX COIIAIBHUX I[IHHOCTEH,
a came: BIIHOCUHU Y POJMHI; XKUTTS, 3/I0POB’S JTFOIMHU; YECTh 1 T'JIHICT;
MOpallbHI 3acajiil CTaTeBUX CTOCYHKIB; MaTepialbHi pecypcH, mo 3a0e3-
MeYyBaJIM MPOILIEC KUTTEAISIILHOCTI JIFOJAMHHU, TOIO. BapTo 3a3Ha4uTH, 1110
MPaKTHYHO KOKHIN JIEKIapaTHBHO MPOTOJIONIEHIH 3a0Bi/li BiIITOBIIat0Th
OXOPOHHI TIOJIOXKECHHSI, B SIKUX BCTAHOBJICHO B, & IHKOJIM i Mipy ITOKapaH-
HSl BUHYBATHX 0Ci0 a0o0 1HII1 BUJY BIUIMBY Ha HUX.

Kpim Toro, y CtapomMy 3aBiTi 3aKpilsIeHO CUCTEMY TTOIOXKEHb, Y SKUX
BUKOPUCTAHO TEPMIHH «3JIOUUHY», «TPiX», «BUHA», & TAKOXK 3a3HAYeHi i1
(hopmu, BOaYaroThcs 03HAKK HEOOX1THOT 000POHH, BUAM TTOKAPaHHS, IHKO-

' Tyt i magani 6i6miitHi mono)xeHHA aHami3yl0ThcA 3a: bibmia. Kuuru Camensoro
ITncanna Craporo i Hosoro 3asity B ykpaiHcbKOMY IepeKafi 3 HapanenbHUMM MiCIIAMU
i momarkamu / mep. Ilarpiapxa ®imapera ([lenncenka) sa bibnmiero pociiicbkolo MOBOIO, KA
Oyrma nepekiajieHa 3 €BPeiiCbKOI Ta rpelibKol MoB y apyriit monosuHi XIX cromirra. - K. :
YIIIT KII, 2007. - 1415 c.
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JIY CIIOCOOM BUKOHAHHS TIOKapaHHsl, 3BUILHEHHS BiJl TOKapaHHs Toiio. Came
JIaH1 PO HUX MU BIAHOCHUMO JI0 APYTOi TPYIIN.

BapTo 3a3HaunTH, 110 TEPMIHU «3JII0UUHY, «TPiX» HEOIHOPA30BO BXKH-
BaroThcs y Cearomy [ucemi. 30kpema, y kausi «Buxiny bor xapakrepu3y-
€THCS K TaKHM, 1110 «IIPOINAE TTPOBHUHY 1 31104uHM 1 Tpix» (34:7). Y Tperiit
kHI31 Motiices «JIeBUT» mpo TpiX MOBiIOMIISETHCS: «SIKIIO SKa AyIIa 3rpi-
LUIUTHh MOMHJIKOBO MPOTH SIKMX-HeOyab 3amoBineil ['ocnogHix i 3po0uTh
10-HeOYIb, 9OTO HE Tpeda poOUTH (4:2) Ta «SIKIIO XTO 3TPIIIATE 1| BANHUTH
3104HH niepes ['ocrmonom i ctane 3amepedyBarH repe] OJKHIM CBOIM Y TiM,
0 oMy JIOpy4eHO, a00 Y HOTO MOKJIAJZICHO, 800 HUM YKpaJieHo, abo 00-
MaHe OMmKHBOTOY (6:2-4) TOII0, TO BUHYBATI 0COOM TOBHHHI HECTH BiATIO-
BiJIAJIBHICTB SIK TaKi, 10 € TPIITHAMH 1 3JI0YMHHUMU 11epen borom.

Li crapo3aBiTHI TOJIOKEHHS MiATBEPIAKYIOTHCSI TAKOK BUCHOBKAMHU
BHJIaTHUX HOBO3ABITHUX TEOJOTIB. 30KpemMa, enrckon [ puropitt Hucbkuit
(335-394), 3aiiicHIOr0uM aHaIi3 TAKUX IPiXiB, K pO3OIHUITBO 1 KpaiKKa,
3aCTOCYBaB MO0 HUX TEPMIiH «3IIOMIHCTBOY», KM CKIAJA€THCS 3 IBOX
CITIB — «BJIO» 1 «HIATH», TOOTO BUYMHATH 3JI0YHMH Y BUII IPOTUIIPABHOTO
MOCSTaHHS Ha 4yKy BIACHICTS [3, c. 291-292]. I3 HaBeneHOTO BOAYaEThCA,
IO TEPMIHU «3JIOUUHY» 1 «TPIiX» TEOJIOTH PO3YMIJIH SIK CHHOHIMH.

TakuM YrHOM, HE3Ba)Kar04YHu Ha Te, 1110 B bi0ii HeMae BU3HAYEHHS 110-
HSATh 3JI0YHHY 1 rpixa, y CydaCHOMY PO3yMiHHI, MK MOKEMO CTBEPIIXKYBaTH,
0 CYTh LIUX TEPMIHIB PO3KPUBAETHCS Y KOHKPETHUX TEKCTaX, /€ BOHU
3aCTOCOBYIOTHCS, MAalOUM BiJIIOBiJJHE HAlIOBHEHHS 3 00’ €KTHBHUX
1 Cy0’€KTUBHUX CIIEMEHTIB.

3okpema, 3i 3micTy Ctaporo 3aBiTy BOA9a€ThCsI, MO 00’ €KTOM IIPOTH-
MIPaBHOTO MOCSTaHHS TPIIIHUKIB (3IIOYMHINB) € TXHI 0COOUCTI BiTHOCHHU
3 borom 3 npuBO/ly BUKOHAHHS 3aI0BijIei Ta iHIIKMX 3a00poH. L5 Te3a min-
TBEPIKYETHCS TTOJIOKEHHSIMH BiIIIOBITHUX KHUT, 3T1THO 3 SIKUMH Mk borom
i Moticeem, skuif [isSIB B iHTEpecax i3pailbChbKOTO HApOAY, OYII0 YKIIAZIeHO
YTOJy TIPO YMOBH OYTTsI Y BUJIIJICHUX 3€MJISIX ITICJIsSl BU3BOJICHHS 3 ETUIICT-
cbkoro mojony (Buxinm. 20:1-26; JleBut. 18:1-5; Bropo3akouns. 4:1-6,
5:1-33). 3a gaHnMu BUSHHUX, 11 BiOyBanocs B iepion 1212—-1202 pp. no H. €.,
y 4ac TpaBIiHHS €rUNETChbKOTo (hapaoHa MepHenrTaxa, cuna Pamseca 11
Benmuxoro [4].

[MocsiranHs Ha 3a3HA4YCHUN 00’ €KT MOTJIO BUMHSTHCS, SIK MMPABUIIO,
B aKTUBHil (hopmi, TOOTO Ji€t0, MO CIIPSIMOBYBAJIACs IPOTH 3aNOBiei (3a-
0opon), 3akpimienux y Caromy [Iucemi. 3o0kpema, 11e 311iiicCHeHHsI BOUBCTB,
niepeinto0y, KpaIiKoK, JDKECBITYCHb, HAKJICMIB TOIIo. [pixoM BBaxaiucs
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TakoX Oa)kaHHS, TOOTO MEPEKUBAHHS JIOAWHH, 10 Tepeinum y popmy
AKTHBHOI {yMKH ITPO MOXKJIMBICTh 3aBOJOMIHHS YUMOCH (IPY>KUHOIO OIHK-
HBOT0, HOTO TOJIEM, HEBUILHUKOM TOIIO), aJie MOKapaHHs, [0 MAlOTh KpH-
MiHaJIbHO-TIPaBOBI O3HAKH, 3a TaKi JyMKH He OyJH BCTAHOBICHI.

BaxxnuBy ponb 1715 Ipu3HAYCHHS TOKapaHHs 3a NoIokeHHsIMHU CTapo-
ro 3aBiTy BixirpaBaju HACHiJKU MOPYLICHHS 3amoBiaeit (3a00poH). Buma-
rarouu BiJ CYIJIB CIpaBeJIMBOTO BUpilieHHs cripas (Buxin. 23:2, 6, 8),
aBropu Csitoro [TrcbMa, 3a5eKHO BijJ HACTIAKIB 37I04MHY, PEKOMEH/1yBaJIH
3aCTOCOBYBATH JI0 BUHYBATOi 0COOM BiAMOBIAHUN BHJ MMOKAPaHHS 3TiJHO
3 IPUHLIMIIOM TalioOHy a0o0 IHIIMH, Hepen0aYeHni y MOJ0KEHH], 3a SKUM
BOHA IPUTATYETHCS A0 BiAMOBIJAIBHOCTI.

CTOoCOBHO Cy0’€KTiB 3I0YMHHUX [ii, TO BOHH MMO3HAYAIOTHCS Y TEKCTI
Craporo 3aBiTy 3aiilMEHHHKAMH «XTO», «TOH, XT0», IMCHHUKAMH «HOJIOBIK»,
OKIHKa», «IyIIay, 38 BUIOM IIPOTUIIPABHOI TiSUTbHOCTI — TEPMiHAMH «BO-
POXKKa», «CKOTOJIOKHUK» TOIIO. LlikaBUM € Te, 1110 3200pOHSIIOCS 3aCTOCY-
BaHHsI CMEPTHOI KapH /0 0aThKiB 3a i 1iTei 1 HaBnaku. BeranosmoBana-
cs1 0cO0MCTA Bi/IMOBIAIBHICTD 3JIOYHMHIIS 32 BAMHEHI HUM TIPOTHUITIPABHI Jii.
[IpoTte, Ha Hally ITyMKY, B OKPEMHX BUIAAKaxX AOMYCKAJIOCs TaKOXK MpPH-
TATHEHHS JIIOEH 10 KOJIEKTUBHOI BianmoBiganpHOCTI. [le BOauaeThes 3 mo-
JIOKeHb 11’101 KHUTH Motices (Bropo3sakonns. 21:1-9). Y Hux He BKa3aHo,
SIKUM KOHKPETHO BHJ MOKapaHHs MOXHa OyJo Mpu3Ha4YaTH rpoMaii, aue
BCTaHOBJICHO MPOLENYPY «3MHUBaHHS y ceOe KpOB1 HEBUHHOTO» CTApiHIIN-
HaMHU HaHOIMIKYOro IOCENIEHHS, OIS SKOTr0O 3HAHMIEHO TLI0 HEBIAOMO KUM
youToi moauau. BukoHaHHS 1i€i mpoueaypu OyJ10 MiJICTaBOKO IS 3BiJIb-
HEHHs YICHIB TPOMaJ BiJI BiIMOBiAAIBHOCTI. BifCyTHICTh mifcTaB mis
«3MHUBaHHS KpPOBI HEBUHHOTO» CBiAuUMja MPO BHUHYBATICTh WICHIB Li€l
rpoMaau y BOMBCTBI i, Ha HaIly TyMKY, MOIVIa OyTH MPUBOJOM JJIsI 3aCTO-
CyBaHHS IOKapaHHs 3a MPUHIMIIOM TaJliOHY.

Astopu Craporo 3aBiTy NpHITyCcKajIl MOKIMBICTh BANHEHHS 3JI0YHMHIB
SIK YMUCHO, TaK 1 3 HeoOepexkHOCTI. Lle miaTBepKy€eThCs y AEKIIBKOX T10-
JIOKEHHSIX, 30KpeMa y KHU31 «Buxiny, ae 3a3HaueHo: «XTO BAAPHUTH JHOIH-
HY TakK, 1[I0 BOHA IOMpeE, Hexaii Oy/ie BiAlaHuii Ha CMEPTBh; ajie SIKIIO XTO He
37I0HaBMHCHO, a bor momycTus HoMy OTpanuTH Mijg pyKy ioro, To S mpu-
3Hauy B TeOe Micle, KyIu BTEKTH [yOUBIIi]; a SIKIIO XTO 3 HAMIPOM yMEpT-
BUTH OMMKHBOTO MiACTYIHO [1 NPUOIKHUTE 10 KEPTOBHUKA], TO 1 BiJ] Kep-
ToBHUKA Moro 6epu Horo Ha cmepTb» (21:12-14). OcTtanHs Te3a miATBEp-
JDKY€ HEBIIBOPOTHICTh MOKapaHHS 32 YMHCHO BUNHEHE BOUBCTBO.
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Takum unHOM, TIepeI0aYMBIITY HAMOLIBII CYBOPE MOKAPAHHS 32 YMUCHE
HaHECEHHS TUIECHUX YIITKO/HKECHB JIFOIMHI, 1110 TPU3BEIO 10 ii CMEPTi, aBTO-
pu Craporo 3aBiTy OZHOYACHO 3aKJIaH JIO TPABOBOTO TEKCTY €IEMEHT
TryMaHi3My CTOCOBHO 0Ci0, sIKi BAMHHMIIM aHAJIOT1uHi Aii, ane 3 HeoOepexk-
HocTi. IM Ha/laBanacs MOXKIMBICTS YHUKHYTH CMePTi, mepeOyBaroun y cre-
[iaJhbHO BU3HAYEHUX MICTax JJIs TAaKHUX JIFOACH, Jie TapaHTyBasacs ix 0e3-
neka (Yucna. 35:6-34).

BinmbImie Toro, 31 cTapo3aBITHUX MOJI0KEHD BOAYAETHCSI, 10 BKE B Ti YaCH
ICHYBaJIO TIOHATTS TIOMUJIKOBOTO TOPYIIICHHS 3aroBifield. Y Takomy pasi
BHHYBara 0co0a (CBSIICHHUK, HAYAJIBHHK Ta 1HIIA «TylIa») a00 HaBiTh «IPO-
Mana I3paineBay, TOOTO KOJIGKTHBHUI Cy0’€KT, HE MPUTATYBAJIacs 110 Bill-
MOBIJAIBHOCTI. B ycTaHOBIEHOMY MOPSAIKY BOHU JIUIIE MaJId IPUHECTH
XKepTBY bory, 110 3aBepiiyBajiocss OUUIIEHHSIM BiJ I'piXa 1 IPOIICHHAM
(JIeBur. 4:1-35).

Ines HeoOXiaHOT 0OOPOHU Ta MIEPEBUIIICHHS 11 MEK TaKOXK Bijjoma 3 4a-
ciB Motices. «SIKIII0 XTO 3acTaHe 37071, 110 MiJIKOIYE, 1 BAapUTh HOro, TaK
110 BiH MTOMpE, TO KPOB HE CTABUTKLCS Y MIPOBUHY HOMY; ajie SKIIO 3iHIIII0
HaJl HUM COHIIC, TO CTABUTHCS B IPOBUHY HOMY», — 3a3Ha4eHO y CTapomy
3agirti (Buxin. 22:2-3). CyTh 1IbOTO TIOJIOXKEHHS MOJISITAE B TOMY, IIO MiJI-
CTaBH JIJIsl aKTUBHOTO 3aXHCTY MOPYITYBaHOTO MTPaBa BUHUKAIOTH JIHIIE 32
MIEBHUX YMOB 1 B JIOIMyCTHMUX MeXaX. ¥ I[bOMY pas3i sk XapaKTepHi yMOBHU
Oy/1v BU3HAYCHI TEMHA Iopa J00M 1 BYNHEHHST 0COOOK0 JIi, CIIPSIMOBAHHUX
Ha JTOCSITHEHHS MTPOTHUIIPABHOI MeTH. BijicyTHICTH X0 O/IHi€1 3 TAKHX YMOB
BHKJIFOYAJIa MOXJIUBICTh 3J{IHCHEHHSI 3aXOJIB, [0 MOIJIU 3aBJaTH IIKOIH
3I0pOB’10 200 KUTTIO JIIOAWHU, SIKA IMiI0O3PIOETHCS Y BUNHEHHI 3JI0UNHY.
BuHHMIT y mopy1IeHH IIbOTO TIPaBUIIa MaB HECTH TIOKApaHHS, SIK 3apa3 MpH-
WHSATO HA3WUBATH, 32 TICPEBUIIICHHS MEX HE00XiTHOT 00OPOHH.

TpeTio 0coOMMBY TPyITy CTAaHOBJIATE TPIXH (3JI0YHHH), IO IBHO MICTSITh
y co0i Taki CTPYKTYpHI €lIeMEeHTH, SIK 00’ €KT Ta Cy0’ €KT MOPYIIEHHS,
Ccy0’€eKTHBHI Ta 00 €KTHBHI O3HAKU HOT0 BUMHEHHS, BUJ| TIOKaApaHHS 1,
B OKpEMUX BUTAJKaX, CIIOCIO HOTO BUKOHAHHS.

[epm 3a Bce 10 1i€l TpyIy HAJIeKaTh BiIHOCUHH JIiTel 3 OaThKaMH, 110
OXOPOHSITUCS TIOJIOKEHHSIMU KHUTH « Buxiny, e BU3HAYEHO: «XTO BAAPUTH
0arbKa CBOT0, a00 CBOIO MarTip, TOTO CITiJI BIAATH HA CMEPTHY; «XTO JIUXO-
CJIOBUTH Ha 0aTbka CBOTo, 200 CBOKO MaTip, TOTO CIIi/I BilZJaTH HA CMEPTH»
(20:15, 17). AnanoriuHe MoJOKEHHsI 3aKJIJICHO B MEPLUIOMY PEUYCHHI ITiJI-
posminy 9 masu 20 kauTH «JleBuT». KpiM mokapaHHs cMEpTIO 32 JIMXOCIIB 5,
TOOTO HaHeceHHs! 00pa3u BepOaJIbHOTO XapakTepy OaTbKoBi abo marepi,
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BHHHI OCOOH MiJIATAJIA TAKOX MPOKJISATTIO, TOOTO 0COOIHBIi MOJIIMTOBHIN
MIPOLIEAYPI, CIIPSIMOBAHIHN Ha OCY/DKEHHSI BUHHOT 0CO0H, Y sIKil 30008’ 13aHHI
Oparu y4acTh HapoJI, HaIIJICHUH TPaBOM CTBEPIKEHHS ITPOKJIATTS, BUTOJIO-
IICHOTO CBAIIEHUKOM, II0 TepeadadeHo y miapo3aiiax 16-26 rmasu 27
KHUTH «BTOpO3aKkoHHS».

3a00poHi ToCsSTaTH Ha JKUATTS JIFOJMHA «HE BOUBAil» BIAMOBIAAIH T10-
JIOKEeHHST KHUTU «Buxiny, je 3a3HaueHo: «XTO BAAPUThH JIFOJIUHY TakK, 0
BOHA ITOMpe, Hexal Oyze Bijymanuii Ha cMepThy» (21:12). [1eBHY 0COOMUBICTE
MaJio CTapo3aBiTHE TIOJIOKEHHS, SIKE TIepe10adalio BiAMOBIAaIbHICTE 0CO0U
3a yOUBCTBO pada abo CIyXHHII CIIOCOOOM HAHECCHHSI yiapy HaJUIEHO,
TI10 TIPU3BETIO IO MOMEHTAIEHOI CMEPTi. Y TaKOMy pa3i BUHyBaThii MaB OyTH
MOKapaHui, ajie BUJ i Mipy MoKapaHHs BU3HaueHo He Oyio (Buxiz. 21:20).

BapTo 3BepHyTH yBary Ha Te, 110 3aI0B1Jli, Y sIKili OU B JIeK/IapaTUBHIN
(hopmi 3a00pOHSITOCS HAHOCUTH 0001 IHITUM 0cobaM, KpiM OaThka i Ma-
tepi, y Ctapomy 3aBiti He 3akpiruieHo. [IpoTe neBHI OXOpPOHHI IMTOIOKEHHS
chopMoBaHi B iHIIMX TMOJIOKEHHsX. Hanpuknan, y kau3i «Buxin» 3a3Ha-
geHo: «Komu cBapsAThes [ABOE], 1 OMWH YOIOBIK BIAPUTH 1HIIIOTO KAMEHEM,
a0o KyiakoM, 1 TOi He IIoMpe, a 3JIKe B TIOCTLIIb, TO, SKIIO BiH ycTaHe 1 Oy/ie
BHUXOJIUTH 3 JIOMY 3 JIOTIOMOTOFO TMAJIIIi, TOH, XTO BJapuB [Horo], He Oye
MiJIATaTH CMEPTi; TITBKK HeXal 3allaTUTh 3a 3YMUHKY B HOTO poOOTI
1 mactp Ha JiKyBaHHA Horo» (21:18, 19).

I3 HaBeIeHOTO BOAYa€eThCs, IO ICTOTHY pOJIb Y KBamidikarii aiii BAHHOT
ocobu Ta oOpaHHS BHIy TOKapaHHS Ta/ab0 MaTepiaabHOI KOMIEHcaIil
IIKO/I BIIiIrpaBaii HACIIJIKU 3JI0UMHY. Y IIbOMY TOJIOKEHHI iX XapakTep
BUKJIIOYaB MOKITUBICTB MPU3HAYEHHS BUHYBATOMY CMEPTHOI Kapu a00 Oy/ib-
SIKOTO THIIIOTO BUAY ITOKapaHHs, KPiM IMOKJIaIeHHs 000B’ 13Ky KOMIIEHCYBa-
TH 30UTKH, 110 OyJIU CIIPUYMHEH] TOOUTTSM MOTEPIILIOrO.

Oco0OnmuBuit HAYKOBHUH IHTEPEC BUKIIUKAE 171esT OXOPOHH KHUTTS 1 3MOPOB’ ST
BariTHOI K1HKH. Y Till ske kHu31 « Buxiagy 3aznaueno: «Koju 0’ F0ThCS JTIOIH,
I ynapsTh BariTHY KiHKY, 1 BOHa BUKWHE, aie He Oy/e 1HIIOoi KO, TO
B3STH 3 BUHHOTO TIEHIO, Ky HAKJIaJIe Ha HHOTO YOJIOBIK Ti€i )KiHKH, 1 BiH
MTOBUHEH 3aIUIATHTH 11 IPY IOCEPETHNKAX; & SIKIIO Oy/Ie MOIIKOPKEHHS, TO
BiJUIai Iy 3a AyIly, OKO 3a OKO, 3y0 3a 3y0, pyKY 3a pyKy, HOT'Y 32 HOTY,
oOraneHHs 3a 00TaleHHs, paHy 3a paHy, yaap 3a yaap» (21: 22-25).

Takum 4MHOM, BTpaTa KiHKOIO IUIOY TUTHHH BHACIIIOK HEOOSPEIKHO-
ro ad0 BHIIQJKOBOTO 3aBIaHHs il yjapy CTOPOHHIMH JIFOJbMH, SIKi OMITHCS,
Ha TOH Yac He BBayKayacs JIOCTaTHBOIO ITiJICTABOIO JJIsi CYBOPOTO TIOKapaH-
Hs1 BUHYyBaroi ocodu. [Ipote y pasi cMepTi, 3aBaanHs il mopaHeHb, 30KpeMa
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I THX, 10 IPU3BEIU 10 TOBHOT 200 YaCTKOBOI BTpaTh OpraHiB Tija abo ix
(byHKIIIH, BUHUKAJIH MiCTaBH ISl 3aCTOCYBAaHHS 710 BUHYBATOi 0COOH TI0-
KapaHHsI 32 PUHITUIIOM TallioHy. TuM caMiM MaB JTOCSTaTHCh IEBHUHN Pi-
BEHb BIiJIIIOBITHOCTI ITOKapaHHsI 3JI0YMHIIS CTPaXKIaHHIM TOTEPIILIOT, a Bijl-
TaK 1 HOTO CIIPaBEIITUBOCTI.

LikaBuM € Te, 110 y osokeHHs X Craporo 3aBiTy nepeadadanacs MOX-
JIMBICTh 3HUILCHHS TBAPHHH, sika yOuIa Oynb-siKy oanHy. Ha Hamry nymky,
I1e He MOYKHA PO3IIHIOBATH SK TOKapaHHS, OCKIIBKH TaKi Mii € crrocobom
JIKBigaIii XBOpoi, a MOXKITMBO MTPOCTO arpeCUBHOI TBAPHHU, TIOBE/TIHKA SIKOT
€ HeOe3neuHor. CMepTHa Kapa CTOCOBHO TOCTIOIAPs TAKOl TBAPUHHU MOTIIa
3aCTOCOBYBATHCH JIMIIIE TOI, KOJU oMy OYyIIO BiZIOMO TIpO 3MaTHICTH TBa-
pUHH [0 Hamajay Ha JIoNeH, ajie BiH He 3armo0ir TakuM HaciiaKaM. 3Bib-
HEHHSI TOCIIO/Iapsi TBAPMHU BiJ] IOKAPAHHS JAOIYCKAJIOCs JIUIIE Y pa3i BHE-
CEHHSI HIM BUKYTIY 32 CBOIO TYIITY.

[Ipote rocrogap TBapUHU 30BCIM HE MPUTATYBABCS 70 BiJIIOBIAIIEHOC-
Ti, SIKIIIO BOHA TIOBCSIKJCHHO OyJ1a CIIOKiIHHO0, TOOTO HE CXMJIBHOIO JI0 Ha-
najy Ha Jrofieid, abo 3amofisiia cMepTh paly uu pabuHi. 3a CMEPTh HEBLITb-
HUKa BIIACHUK TBAPHHU 3000B’s13aHUil OYB JIUINE CIUIATHTU PAOOBIACHUKY
30 cukJiB cpibiia, 110 00YMOBIIFOBAIOCS BAPTICTIO pada K )KUBOTO TOBAPY,
a He cy0’€KTa MPaBOBUX BiJHOCHH, SKUMH Oy TiJIbKH BiIbHI 0co0u (Bu-
xig. 21:28-32).

VY cTapo3aBiTHI 9acu JOCHUTH CYBOPO OXOPOHSUTUCS TPAIHIlii CTaTeBUX
CTOCYHKIB JIrofieil. 30KkpeMa, 3a iX MOpyIIeHHs CMEepPTHil Kapi miasranu
nejepact, ckoTonokHuku (Buxin. 22:19; Jlesut. 20:13, 15, 16). Takii
caMiid Kapi miIsraan 0coOu, Mo Maju CTaTeBl 3B SI3KH 3 OMM3BKUMU PO-
TudaMu abo YIeHaMU CBOET pOJUHM, TTOB’ I3aHUMH IITIOOHUMH CTOCYHKA-
MH, TOOTO 3 MaTip’ 10, HEBICTKOIO, TEIICI0, JOYKOI, CECTPOIO, 30KpeMa
1 3BigHOIO, 3 TiTKOIO (JIeut. 20:10-12, 14, 17).

OxpeMy Kareropiro CTaHOBUJIM TIOPYIICHHS, 1[0 CTOCYBAIIUCS 3TBAITY-
BaHHS JIIBYMHU, TOOTO 3/1IHCHEHHS 0COOO0 YOJIOBIYOI CTATI IPOTUIIPABHO-
T0, HACWJIBHHUIIPKOTO CTAaTeBOTO aKTy 3 XKIHKOIO, SIKa HE JINIIEe He Oa)kana
TOTO, & i YUHIJIA OITip TBAITIBHUKY, 3aKJIMKAIOYX Ha TOTIOMOTY Jtroziei. [1pu
LIbOMY Ba)XXJINBE 3HAYCHHS JUIs KBasti(ikallii il BUHYBaTOrO Majio MicCIle,
Jie BYMHSABCA 37I0YMH. [CTOTHA Pi3HUI TOJIsTaia y CyBOPOCTI TMIOKapaHHS
3a 3rBAJITYBaHHs 3apy4YeHOi i He3apy4yeHoi AIBYMHU. 30Kpema, y KHH31
«BTtopo3akoHHs 3a3HAYEHO: «SIKIIO % XTO B MOJIi 3yCTPIHETHCS 3 J{IBUMHOIO
3apy4eHOI0 1 CXOMUBIIH ii, JISHKE 3 HEI0, TO CIIiJI BiIaTH Ha CMEPTh TUTBKA
YOJIOBiKa, IO JISXKAaB 3 HEIO, a JIIBYMHI HIYOr0 HE pOOH; Ha JIBUYMHI HEMAE
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3JI04MHY CMEPTHOro: 00 1e Te came, sIKOM XTOCh TIOBCTaB Ha OJMMKHBOTO
CBOTO i yOUB #oro; 60 BiH 3yCTpiBCs 3 HEIO B TOJII, 1 XO4a JiBYMHA 3apyye-
Ha Kpu4aJa, ajie Hikomy Oyio BpsTyBatH ii» (22:25-27).

o * cToCy€eThCs 3TBANTYBAHHS HE3apyUeHOT JIIBUMHH, TO TBAITIBHUK
He MiJJIsTaB CMEePTHIHN Kapi, ajie 30008’ s13aHui OyB CIiIaTUTH 0AaTHKOBI MO-
Tepriaoi 50 CHKIIB cpibiia i OAPYKUTHUCS 3 AIBYMHOIO O3 IpaBa po3ipBaTu
3 HEIO MUTF00 TPOTATOM YChOTO KUTTS. 3BUIBHCHHSI BUHYBATOTO BiJl ITOKa-
paHHS B IEOMY pa3i 00yMOBITIOBAJIOCS TIOTPEOOIO 3a0€3MEUNTH 30€3UeIICHIH
TBYMHI MOJKITUBICTh CTBOPHUTH CiM 10, Ha III0 BOHA HE MaJIa TIpaBa, OCKiJTb-
KW BTpaTHIIA «TIBOIITBO». AJDKE y pa3i HaMaraHHs OJPY>KUTHUCS 3 1HIIAM
YOJIOBIKOM 1 0(iiifHOTO HEBiAHANICHHS Y HE micis MUTF0OHOT HOYi 03HAK
«JIIBOIITBa» BOHA SIK ONYIHHIIA TijIsraiga cMepTHii kapi (BTopo3akoHHs.
22:20, 21, 28, 29).

SIK1mo >k 3apydeHa iHKa BCTyIajua y CTaTeBUH 3B’S130K 31 CTOPOHHIM
YOJIOBIKOM, HE YHHSYH HOMY ONOPY 1 HE 3aKJIMKAIOUH JI0 IOTIOMOTH Y JIIOJI-
HOMY MicIi («HE Kpryaiiay), TO BOHH 000€ Miasraiu cMepTHil kapi. Yo-
JIOBIK — 3a Te, II0 OCKBEPHHB JAPYKHUHY ONMKHBOTO cBOro. JKiHka — 3a
Te, 1110 HE 3aKJIMKaa 10 JOTIOMOTH. AHAIOTTYHOMY MOKapaHHIO i IsTaln
OJIPY’KEHI JKIHKa Ta YOJIOBIK, SIKi 32 CIIJILHOO 300K MajlM CTAaTeBl 1Mo3a-
nuToOHiI cTocyHkH (Broposakonns. 22:23, 24; 22).

MarepiajbHi IIHHOCTI, SKI JIFOAMHA B yCI 4acH 37100yBajia BaKKOIO
TIpariero, BiirpaBaiy BaXXJINBY POJIh Y 3a0e3MeUeHHI JKUTTS 1 TPOTOBKCHHI
TOACHKOTO pomy. ToMy, Ha HaITy AyMKY, € OOTpPYHTOBAaHUMH Oi0JTiiHI TI0-
JIOKEHHS, SKUMH 3a00POHSIIOCS «KPACTH 1 TpadyBaTwy MIHHOCTI OJMKHBO-
ro. [lix TOHATTAM «ONMKHINH» PO3YMITHCS HE JIUIIE YWICHH OJHIET ciM 1,
pony, MiIeMeHi, MiCTa 4H iHIIOTO 00’ €IHAHHS JIO/IEH, AKI MEIIKaIu Ha
MIeBHIN TepuTopii, a i mpuOynbIli. Y KHU31 «JIeBUT» 3akpiruiene mpaBuio,
3TiJTHO 3 SKUM 3a00pOHSIIOCS MPUTHOONIOBATA MPUOYIBIIIB, BUMAraiocs
CTABUTHUCH 10 HHUX, SIK JO MICLIEBUX JKUTEIIB, JTIOOUTHU IX, sIK ceOe, He Yu-
HUTH IM «HETIPaBIH B Cy[i, y Mipi, y Ba3i il y Bumipi» (19:33-36).

[ToxapaHHs 3a KpaAiKKy Malio 0COONHMBHIA, EKOHOMIYHUN XapaxkTep
1 nependayanocst y BUISAII KpaTHOTO CTSTHEHHS 3 BUHYBaTOi 0COOU BapTOC-
Ti BUKpaJICHOTO MaifHa. 30KpeMa, Y pa3i BUKpaJleHHs TBAPHH, SKIIO 37011
ix 3apizaB, a M’cO IPO/IaB, BiH 30008’ s13aHNI OyB KOMIICHCYBaTH BIACHUKY
X BTpary rpommuma: y 1’ iTAKpaTHOMY pO3Mipi — 3a BoJia, 1 YOTHPUKPAT-
HOMY — 3a BIBIIIO. SIKIIO X Y 37101151 HE OyJIO UMM 3aIIaTUTH 332 BUKPAJICHE,
TO BiH caM MaB OyTH MPOIaHUM, a BUPYYEHI BiJl I[bOTO KOIITH BUKOPUCTO-
BYBQJIHMCS TSI BiIITKOyBaHHS 30UTKIB TIOTEPITiIIOMY. SIKITIO BUKpaIeHi
TBapHUHU OyJIM 3HAMJICH] y 3710115, TO BOHU [TOBEPTAIUCS BIACHUKOBI, @ BUH-
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HUH, KpiM TOro, 3000B’s13aHUI OyB CIIJIATUTH MOTEPIUIOMY iX MOABIHHY
uiny (Buxiz. 22:1, 4).

Y Crapomy 3aBiTi Takox nepeadaueHa BiIOBIJaIbHICTh 32 BUKPAJICH-
Hst JirouHM. Lle miaTBep/pKkyeTbes 3MicToM miipo3ainy 16 miaBu 21 kHuru
«Buxiny, e 3a3HaueHO: «XTO YKpaje JoAuHY [i3 cuHiB [3paineBux] i [mo-
HEBOJUBIIMH 11| TpoaacTs ii, a0 3HaleThca BOHA B pyKax y HbOTO, TO CIIiJT
BIIIaTH OTO Ha CMEPTh». AHAIIOTIUHE IPABIIIO TIepea0adeHe y Miapo3Ii-
i 7 maBu 24 KHUTH «BTOpO3aKOHHS.

I3 HaBeIeHOTO BUIUIMBAE, 110 CY0’ €KTOM BHKPAICHHS JIOJUHUA MOIJIA
OyTu Oynb-sika BibHaA (izumyHa 0coba, sika BCyneped BOIli 1HIIO1 BUTBHOT
0co0r HEe3aJIe)KHO BiJ MOTHBIB CBO€i TTOBEMIHKH OOMeXHIa ii CBOOOY,
pojaBIu abo yTpuMyrouH ii y ceOe.

Inei kpuMiHATBHO-TIPABOBOTO XapaKTepy IMOMITHI i B 1HIIIUX ITOJIOKEH-
usax Craporo 3aBity. «Bopokku He 3anuiaid y skuBux», « Toi, XTo mpu-
HOCHTB JKepTBY Ooram, Kpim oxHoro l'ocriona, Hexail Oyae 3HULICHUID —
CTBEPIUKYETHCS y miapo3ainax 18, 20 masu 22 kauru «Buxim.

JlorMaTW4HUE aHami3 CKJIaiB TPiXiB TPETHhOI IPYNH A€ HAaM ITiJICTaBH
BIJIHECTH iX MIEBHY YaCTUHY JI0 3JI0unHIB. [le 00yMOBIIOEThCS XapaKkTepoM
I, SKMMU [TOPYILIyBaJIKCs 3aroBii (3a00poHM), Ta BUIAMHU ITOKapaHb, 0
MaJIi 3aCTOCOBYBATHCH JI0 BUHYBATHX 0Ci0. SIk mpaBuIIo, 11e CMEepTHA Kapa,
10 BUKOHYBajacs 4epe3 MOOUTTs KaMiHHAM Jio cMepTi (BropozakoHHsl.
21:21;22:21, 24), cianenns Ha BorHi (JIeBut. 20:14); 101111 TOKapaHHS, 110
[IpU3HAYAIMCS 3a IPUHLUIIOM TaJiOHY, a OTXKE, 3aJIe)KHO BiJl LIKOIH, 3a-
BIIAaHOI TTOTEPITiJIOMY, MOTITH OYTH BHpa)XCHI TaKOXK Y BHII CMEPTHOI Kapu
abo0 TiMeCHUX YIIKO/KEHb, BAKOHAHUX BIAMOBIIHUM CIIOCOOOM; KpaTHE
CTATHEHHS BapTOCTI BUKPAJEHOTO MaiHa TOLIO.

3a iHmIi Tpixu, MO OyIM BYMHEHI 3 HEOOepEeKHOCTI a00 TOMHITKOBO,
TOOTO Maji iICTOTHO MEHIIIUI piBeHb HEOE3MEeYHOCTI, BUHYBATi 0COOH I10-
BUHHI OyJIM MOKAasATUCH 1 3AIHCHUTH KEPTBONPUHOIICHHS, OTPUMABILIHU
3BIJIBHEHHS BiJ] BiAMOBIIaIbHOCTI, 200 MPUXHUCTOK BiJl TIEPECIIiTyBaHHS
y CHeniajJbHO BU3HAYEHHUX JUIS TOTO MICIISIX.

HagBenene Bule 1a€ micTaBu CTBEPAXKYBATH TaKe.

1. Inei kxpuMiHaIBHO-IPABOBOTO XapakTepy Mmodyaiu GpopMyBaTHCS
B XIII ct. 10 H. €. y yacH JisiHb €BperichKoro npopoka Moticest. Bonu ¢yHk-
LIOHYBAJIM CepeJl TUIEMEH «HapOoIy 13pailbChbKOro» Ta IHITUX HAPOIB,
Yy CEpEIOBHIII SKUX BiH ICHYBaB, a 3 MEPEMOT0I0 MOHOTCICTUYHMX 17CH
Icyca Xpucta, KpiM KaHOHIYHOTO BUKOPHCTAHHS, OyITH TTOKIIAZeHI B OCHOBY
CBITCHKOTO KpHMiHambHOTO MpaBa CxigHol PuMchKoi iMITepii Ta iHIIHX
JiepoKaB.
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2. OCHOBHI i/1€1 KpUMiHATBHO-MPABOBOTO XapaKTePy 3aKPiIUICHO Y MO-
noxkeHHAX [pyroi kaurn «Buxiny, Tpetboi kaurn «JleBut», YerBeproi
kauTH «Ywcenay i [1°garoi kaurn « BTopo3akoHHs», M0 € yactnHaMu Ctapo-
ro 3aBity.

3. 3a mpeaMeTHOI0 03HAKOI0 KPUMiHATBHO-TIPABOBI 171€1 1T’ ITHKHUKKS
MIOJIUTSIFOTBCST HA TPH TPYTIH, IO KOXKHOI 3 SIKUX Bi/ITOBIAHO HAJIEKATh: T1O-
JIO)KEHHS-JIeKIapaiii, y KX BU3HAYEHO Aii, 3a00pOHEeHI 0 BUNHEHHS
B CEPEJIOBHIL 13pailbchKOTO HAPOJTY; 3arajbHi MOJIOKEHHS, Y SIKUX 3aKia-
JICHO TEPMIHH IOPUAWYHOTO XapakTepy, 4epe3 3MICT KOTPUX MepelacThes
CYTHICTh MPOTUNPABHUX [iH, 0 MiAJIATalOTh OCYKEHHIO, a caMe: Ipix,
31I0YMH, YOUBCTBO TOIIO; CTIEiabHI MTOIIOKEHHS, Y SKUX BH3HAYCHO BUIN
1 cKkaam TpixiB (3mounHIB) IpoTH bora i omHOYacHO mependadeHo moKa-
paHHsI, 1110 MaOTh 3aCTOCOBYBATHCS JI0 BUHYBATUX 0Ci0, a00 iHIII criocoou
pearyBaHHs Ha IXHi Iii.

4. CriemianpHi IOJIOKEHHS, Y SKMX BU3HAUeHi Jii, 3a00pOHEHi 10 BYH-
HEHHSI, MalOTh CTPYKTYPHI 03HAKH, IO CKJIAIA€TLCS 3 00’ €KTa MOCATaHHS,
00’€KTUBHHMX O3HAK MPOTUIIPABHOTO MOCATAHHS, Cy0’ €KTa MOCITaHHS,
Cy0’€KTHBHHUX O3HAK MOCATAHHS Ta CaHKIIII.

5. IlonoxeHHs1 KpUMiHATLHO-TIPABOBOTO XapaKTepy, 3aKpiruieHi y Moii-
ceeBoMy I’ ITUKHIKKI, CIIPSIMOBAHI HA OXOPOHY TaKUX COITiaIbHUX ITiH-
HOCTEH: yBIpyBaHHS JOJCH Y €JMHOTO bora; BIIHOCHHM MIX JIIThMH 1 0aTh-
KaMHM; KUTTS 1 3JI0pOB’s JIFOAMHM, ii 4eCTh 1 T1IHICTh; CBOOO/IA JIFOJUHH,
30KpeMa i cTareBa, Ta ii BIaCHICTb.
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Kosioc M. Ctapo3aBeTHbIe NPeANOCHIIKHA ()OPMHUPOBAHNS YTOJOBHOIO
NpaBa XPUCTHAHCKON HUBHIN3ALUH

B crarbe paccmoTpenst nonoxenust Craporo 3aera bubmuu, koropsie cop-
MYJIHPOBaHbI B JOXPUCTHAHCKUE BPEMEHA M IMEIOT IPU3HAKU YTOJIOBHO-IIPABOBO-
ro xapakrepa. CienaH psi 3aKIFOUCHHN, U3 KOTOPBIX YCMaTpuBaeTcs, 4yTo B [V B.
MOHOTEHCTUYECKOE XPUCTUAHCKOE yUeHUE, pacipocTpaHéHHoe B BocTouHoi
PumMckoit mmmepun, crmocoOCTBOBAIO PELETIAN CTaPO3aBETHBIX MOJOKEHHUH yTo-
JIOBHO-TIPABOBOT'0 XapaKTepa B CBETCKOE YTOIOBHOE 3aKOHOATEIILCTBO, COACHCTBYS
€ro pa3sBUTHIO.

Knrouegwie cnoga: Boixon, Broposakonue, rpex, IpecTymieHUe, IeBUT, Bet-
XH# 3aBeET, ynca.

Kolos M. The Old Testament Preconditions of the Formation of Criminal
Law of the Christian Civilization

The article considers the provisions of the Old Testament, formulated in the
pre-Christian times with the features of criminal and legal nature. A number of
conclusions were made whereof it was seen that in the 4th century monotheistic
Christian doctrine, spread in the Eastern Roman Empire, enabled the reception of
the Old Testament provisions of criminal and legal nature into secular criminal
legislation, contributing to its development.

Keywords: output, Deuteronomy, sin, crime, the Levite, the Old Testament,
the numbers.
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YK 348.98 B. Illeuyx, noneHT Kadenpy KpuMiHalic-
TUKM, KaHAUJAT OPUANYHUX HayK, Hario-
HanbHUI yHiBepcuTeT «IOpuanyHa akafe-
MidA Ykpainu imeHi fpocnmaBa Mynporo»

IMpuanunm GpopMyBaHHA TAKTUIHNX ONIEPATLili:
TEOPisA Ta METOJOJIOTiA JOCTiI)KEeHH A

Po3rnsiHyTO mMpo6aeMu 10 CHiIKEHHS TPUHIUIIB (GOpPMYBaHHS TAKTHIHUX
onepanii. [IpoaHasi3oBaHO TOYKH 30py HAYKOBIIiB CTOCOBHO PO3IIISIIYBaHOI IIPOO-
JIEMaTHKHU Ta IPOBEACHO IX KPUTHYHHHN aHaIi3. 3alIpOIIOHOBAHO CUCTEMY ITPUHIIH-
iB pOpMyBaHHS TAKTHYHHX OIIEpPALii.

Knwuosi croea: TaxtudHa oneparisi, IpUHIANN GOPMYBaHHS TaKTHYHHX
orepariii, CHCTeMa MPUHIIHITIB TAKTHYHUX OIEpParliii.

dopMyBaHHS TAKTHYHHX OIIEpAaIliif Ma€ BiIOyBaTHCS Ha MMiICTaBi IEBHUX
MPUHLMIIIB, TOOTO BUXIJHUX TOJIOKEHB, 10 00YMOBIIIOIOTH PO3POOICHHS
TEOPETUYHUX TOJIOKEHD 1 MPAKTUYHUX PEKOMEHJAIIH 1010 MO0YI0BH
1 peaizalii UX TAKTHKO-KPUMIHATICTUYHIX KOMILIEKCIB. «3 MeTor0 3a0e3-
TIEYCHHS KOKHIM TAaKTHYHIN OTIepartii yCITixy MpH ii MpoBeIeHH1, — Haroiao-
mye A. B. JlynoB, — He0OXiTHO JOTPUMYBATHUCS PSIy BUMOT 3arajlbHUX
MIOJIOKEHb, SIKI COPMYIIbOBaHI y BUINISAL IEBHUX NPUHLUMIBY [1, c. 206].
VYee 11e 3yMoBIIO€ TOTPedy y po3pobieHHi yHipiKOBaHUX TPUHLIHUIIB Gop-
MyBaHHS 1 peaiizamii TaKTHYHUX OIepaliil Ha TEOPETUYHOMY PiBHI, sSKi
CIY>)KUTUMYTh CIITYUM 5K KepiBHI HACTAHOBHU IpH MOOYAOBI 1 31iiiCHEHH]
KOHKPETHOI TAKTHYHOT OITepartii.

JlocnipKeHHS PUHITMITB TAKTHYHUX Onepalliii 0a3yeTbcs Ha X BU3HA-
YEHHI SIK OCHOBOIIOJIOKHHX 3acall, OCHOBHUX I10JI0’KEHb, BUX1IHUX ITyHKTIB,
MOCTYJNATIB, IEPEIlyMOB TEOPii, KoHIeMil [2, c. 447], OCHOBHOTO IIpaBUIIa
noBeiHkH [3, c. 382]. Takoro pony ysIBICHHS PO MPUHLUIIHA MalOTh BiJ0-
My Oararo3HauHiCTh 10 iX iHTepmperaltii. [llogo TakTHYHUX omepalriid, TO
HAeThCs SIK PO MPHUHIUIHN TJIaHyBaHHS, OpraHizamii Ta IpoBeAeHHS [UX
3ac00iB, Tak i PO MPUHIIAITH OKPEMOI KPUMIHATICTUYHOI TeOpii TAKTHIHUX
orepariii.

[lepmmm 10 MOOYAOBH MPUHIKUIIIB TUIAHYBaHHSI, OpraHi3arlii Ta mpo-
BEJICHHS TAKTHYHUX orepartiii 3sepHyBcs A. B. Jlynos. Bin moxinus ix Ha
3arajbHi NPUHIMIIY 1 TPUHIMIIY, UI0 JiI0Th Y KOXKHIN IpyIi onepamii, siKi
BU3HAYAIOTHCA IX 00’ €KTUBHUMHU 0cOOIMBOCTAMH. Jl0 Ipyny 3arajibHUX
© IeBuyk B., 2013 235
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MPUHLUIIB OyJU BiTHECEH]: «IHIMBIAYalbHICTh Y PO3pOOLI Ta MPOBEACH-
Hi KOKHOT TAaKTHYHOI OTepartii», «000B’I3KOBICTh TPOBEACHHS KpUMiHa-
JIICTUYHOTO aHAIi3y PO3CIilyBaHOTO 3JI0YMHY TPY OpraHizaiii TaKTHIHUX
orepariiii», «000B’sI3KOBICTh BUKOPUCTAHHS TIPH ITiITOTOBIII Ta IPOBE/ICH-
Hi TaKTHYHOI oreparrii BUMOT 1 peKOMEHIaliil HayKoBOi opraHizariii i-
SUTBHOCTI», «IMHAMIYHICTBY», «IIOEHAHHS KOJETiaJIbHOCTI Ta €JMHOHA-
YaJIbHOCTI TP MPOBEJICHHI KOXKHOT TAKTHYHOT OIepailii», «000B’ I3KOBICTh
JOTPUMaHHS ETHYHUX HOPM IIPH TIPOBECHHI KOKHOT TAKTHYHOI OTepartiin,
«00OB’SI3KOBICTh 3aBEPIICHHS TAKTUYHOI OIeparlii mporecyairbHo (ik-
Calli€r0 3 METOI0 OTPUMAaHHS JOKa30BUX (akTiBy». [IpuHIMNH, K AIIOTH
y KOXHIN TpyIi TaKTHYHHUX orepariii, A. B. JlymoB He Ha3BaB, a BKa3aB
nuie Ha Ti 00’ €KTUBHI 0COOIMBOCTI, sIKi iX Bu3Ha4atoTh. Cepea HUX:
crieruivHi I Ta METOIU 1X JOCSTHEHHS y JIaHii rpyIli onepariiii; Ha-
SIBHICTB CTICIiaTbHUX 3aC00iB TOCATHEHHS I1iJIei; 0COOMMBOCTI Cy0’ €KTIB,
SIBHIL, CUTyallill, Cy0’€KTIB BIUIMBY Ta B3a€MOJii AJsl TOCSTHEHHSI METH
[4, c. 96-106].

VY nmonpansmux podorax A. B. [lynoB memio po3mmpuB koo chopmy-
JLOBAaHUX HUM NMPUHLUIIB TAKTUYHUX ONepaliil i Hajgas ix y iHIIii iHTEp-
nperaiii. 30kpeMa, BiH 3a3HayaB, [0 MPUHIUIN TAaKTUYHOI Orepariii Bu-
MJIMBAIOTh 13 0COOIMBOCTEH IIHOTO CMENH(PIYHOTO TAKTUIHOTO 3ac00y
1 HaJar0Th CJIIJYOMY MOKJIMBICTH IPAaBUIIBHO OpPi€HTYBAaTUCS y 3i0paHiit
iH(pOpMAIIil, 4iTKO BU3HAYATH IIiJ1i, MOMEHT TIPU3HAYCHHS orepallii, yci il
JIeTalli, MOCIiIOBHICTh, MOBHOTY [ili i T. 1. Jlo nux npuniunis A. B. J{ynos
BiJIHIC Taki: 1) 3aKOHHICTb; 2) aKTUBHICTh; 3) IHIUBITYaIbHICTh MPU PO3-
poOr1i i mpoBeneHHI TAKTUYHOT omepartii; 4) 000B’I3KOBICTh MOTIEPETHBOTO
KPUMIHATICTUYHOTO aHaJi3y 3JI0YMHY, [0 PO3TIAIAETHCS, TIPHU TTiATOTOBIII
omepanii; 5) 000B’sI3K0BE BUKOPUCTAHHS MPH MiATOTOBII 1 TPOBEACHHI
TaKTUYIHOI OTIeparlii BUMOT 1 peKOMEeH IaIliif HayKOBO1 OpraHi3arii JisuTbHOC-
Ti; 6) TMHAMIYHICTB; 7) TMOE€THAHHS KOJICTIaIbHOCTI Ta € JMHOHAYAILHOCTI
MIPY MIPOBEICHHI TAKTHYHOI oriepatlii; 8) 000B’sI3KOBE TOTPUMAHHS €TUIHHX
HOPM TIpH MPOBEACHHI TAKTUYHOI oreparlii; 9) 000B’I3KOBE 3aBEPIICHHS
TAKTHYHOI OIepaLii mpouecyaibHOI0 (iKcalieo 3 METOI0 OTPUMaHHA J10-
ka3oBux (akris [5, c. 392—411].

CdopmynpoBani Ta onrcani A. B. JlyToBUM TIPHHIMITE Majl BaroMme
3HAUCHHS [T CTAHOBJICHHS HAyKOBOT KOHIIETILIT TAKTHYHMX OIepaLiii i pe-
omepariii. Pa3om 3 THM OKpeMi 3 BHUCIIOBICHHUX IPOTIO3MIIIH € JOBOJI JHC-
KyCIMHUMH 1 BUKJIMKAIOTH JEsIKi 3arepedeHust. Y 3B’ 43Ky 3 IIUM BBOKAEMO
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3a MOXXJIMBE MPHETHATUCS 10 KPUTHUYHUX 3ayBa’K€Hb, BUCIOBICHUX 13
uporo npusoxay 1. M. Komaposum [6, c. 151-153]. 30kpema, HaMm ySIBISETH-
csl 3aliBUM BKa3yBaTH Ha 3aKOHHICTh 1 €TUUHICTB SIK IPUHLUIHN TAKTUYHUX
orepariii, TOMy 10 BOHH HAJIEXaTh 10 OCHOBHUX MPUHIIUIIB KPUMiHAIb-
HOTO CY/IOYMHCTBA 1 OyAb-IKHA KPUMIHANICTUYHAN CTI0Ci0, 3aci0, mpuiioMm
Ta METOJI, a TAKOX OIepallii MOBUHHI MOBHOI MipOr iM BiAIMOBiIaTH.
VY mpoTHIIe)KHOMY BUMAIKY pe3yJbTaTd iX MpOBEAEHHs AJISi CUCTEMH J0-
CYIOBOTO MPOBAPKCHHS HE OyIyTh MaTH HEOOXiTHOTO 3HAYCHHS.

BBaxxaemo 3aliBUM BUIIATH OKPEMO 151 IJIaHyBaHHS, OpraHizamii ta
MPOBEJICHHS TAaKTUYHUX OIepallid MPUHIMIN 1HAUBIAYaIbHOCTI 1 JHHA-
MIYHOCTI K TaKi, [0 MAIOTh 3arajJbHUN XapakTep 1 00yMOBIIOIOTH IJIa-
HYBaHHsI po3ciligyBaHHs B Hiomy [7, c. 12], a 3a cyTHicTIO — Bciel
KpUMiHaJIbHO-TIPOLIECYaTbHOI Ta OPTraHi3aliiHO-TaKTHYHOT JisITbHOCTI
CJIITY0TO.

Buxunnkae 3anepedeHHss BHokpemsieHHs A. B. JlynoBuM Takoro npuH-
LIUITY, IK «00OB’SI3KOBE 3aBEPILCHHS TAKTHUHOI Omepallii mpoIecyaibHO0
(hikcarriero 3 METOIO OTPUMAaHHS JT0Ka30BHX (hakTiBy. [To-meprie, HamexxHA
¢ikcauis pe3ynpTaTiB ycix Aid, 0 CIPsIMOBaHI Ha OTPUMAaHHS J0Ka30BO1
iH(pOpMAIiT, TOCSTHEHHSI METH (3aBIaHHs ) JI0CYJ0BOTO IMPOBAKECHHS € 3a-
rajJbHUM 00OB’SI3KOM CIIIAYOTO, @ TOMY HaBpsA UM MOXKE PO3IVISLIATUCS SIK
OKpeMHId IPUHLIMT TaKTHUHOI onepauii. [To-apyre, aHi YnHHE KpUMiHAIb-
HO-TIpOTIeCYyabHE 3aKOHOABCTBO, aHl HOBUI KprMiHAIBHMIA TIPOIIECyalTb-
HUH Kozeke YKpaiHu He nependayaroTh TAKTUYHY ONEPaLiio SIK HKEPEIo
OTpHMaHHS J10Ka30Boi iH(opmaii. BoHa 3aBxau po3misganacs sk KaTero-
pisi KPUMIHATICTHKH, SIK OpTaHi3allifHO-TaKTHYHUH 3aci0 pO3CiiTyBaHHS.
A ToMy TOBOPHTH TIPO (piKcaliro pe3yabTaTiB TAKTUYHOI oreparlii B3arai
HE KOpeKTHO. MoBa Moxke UTH mpo ¢ikcaliio pe3yabTaTiB MpoBeIeHHS
okpeMux ciigunx miit (3a HoBuM KIIK Ykpaiau cmiganx (po3nryKoBUX)
1 TaK¥X 1X PI3HOBU/IB, K HETJIACHI CITi/T4i (PO3IIYKOBI) i1 Ta OrepaTUBHO-
PO3IIYKOBI 3aX0/IH, SIKi BXOASATH JI0 CTPYKTYPH MEBHOT TAKTHYHOI OTIepallii.

He 3amummuBcst oCTOpOHB Big mporecy GopMyBaHHS MPUHITUIIIB TaK-
tuyHuX onepaniii i B. 1. lllukaHoB, sikuii 3A1iICHUB TIEBHUI KPOK yIepes
1 3aIPOIOHYBaB OCHOBHI MPHHIUITH PO3POOKU PEKOMEHIaIlil 13 TpPOBEACH-
HS OKPEMHUX BHIiB TAKTUIHUX OTIeparliif, ToOTO MPHUHIIUITN BIIACHE OKPEMOT
KpuMiHajicTuyHol Teopii. o iX uncna BiH BiHIC NIPUHLIMIIN arperaTus-
HocTi (hopMyBaHHS Te3aypyca TAKTHYHHX OIEpalliil y pO3CIIiIyBaHHI OKpe-
MHX KaTeTropiil KpUMiHAIBHUX cripaB (iX BHIIB, MiABUIIB), CHCTEMHOCTI,
nepcreKTUBHOCTI, yHiikawii. Ha gymMKy HayKoBIIs, «arperaTuBHICTb Gop-
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MyBaHHS Te3aypyca TaKTUYHUX ONepaliil y po3ciigyBaHHI OKpEMUX KaTe-
ropiif KpUMiHAIBHUX cTpaB (iX BUIB, MIABUIIB)» K MPUHLINI TAKTHYHUX
oTepaIliii 103BOJIsiE€ YSABUTH MPOTPAMHU HiSIBHOCTI, SKI pO3pOOIAIOTHCS
y BUIIIA HAOOpy OKpEMHUX 3aBaHb, HAIIIICHUX Ha 1X BUPIILICHHS, Ta IPO-
IpPaMHHX MOJYJIIB, IO JIETKO 3aMiHIOIOTHCSI HOBUMH Y BHITAJIKY BIOCKOHA-
JICHHS TUX Y IHIINX PEKOMEH/AIlii, METO/IB, TEXHIYHUX a00 TAaKTHIHUX
pillieHs i T. 1.

[TpuHIIMTT CHCTEMHOCTI, 32 HOTO BU3HAYCHHAM, Ma€ 3a0e31euyBaTbHIIMA
XapakTep Ta CIPsIMOBAaHUH Ha PO3pOOKYy i MpaKkTHYHE BUKOPUCTAHHS MO-
JIOKEHb TeOpii OKPEMHUX TAKTUYHUX OMNepallii y B3a€MO3B’SI3Ky 3 iHITUMH
TaKTUIHUMH 3aBIaHHSIMH TOTIEPETHLOTO CITIACTBA, SIKi BUPITITYIOTHCS 3 ypa-
XyBaHHSIM 3arajibHOCTI iH(popManiiHOi 6a3u, MpolecyalbHUX OpraHizariii-
HUX 1 TEXHIYHUX MOYKJIMBOCTEH CJIIIYOr0 Ta CHEIlaJIbHUX CIIy)KO0 opraHy
BHYTPIIITHIX CITpaB.

[lepcneKTUBHICTD SIK MPUHIMIT 3000B’sI3y€ KPUMIHAIICTIB, SIK BBA)XKaB
B. I. [llukanoB, BpaXxoByBaTH y CBOIX JOCHIPKEHHSIX IEPCIIEKTUBH PO3BUTKY
Ta BIOCKOHAJICHHS TEOPil TAKTHIHHUX OTEpaIliil SIK OKPeMOi KpUMiHAJICTHY-
Hoi Teopii B LiJIoMY 1 Te3aypyca TAKTUYHUX Ofepawiil JaHoro BUAy (IiaBu-
ny). | Haperi npuHImn yHidikarii o3Hauae MaKCUMAaJIbHY MOCITIIOBHICTh
PO3pOOITIOBAaHIX PEKOMEHIAITIH, TPHITOMiB, METO/IiB, TEXHIYHUX 1 TAKTHY-
HUX pillIeHb, ONTHMIi3Yy€ MPOLEC TEOPETHUYHUX AOCITIIKEHb, 3HIMAE P
TPYIHOIIIIB, TIOB’I3aHUX 3 YIIPOBAHKEHHIM PE3YJbTATIB TAKUX A0CHIIKEHb
y MPAKTHKY MPaBOOXOPOHHOI AiSUIBHOCTI, 110, 0€3yMOBHO, MiABUIIYE 1i
e(ekTUBHICTH |8, c. 48, 49].

Crix 3a3HaunTH, 110 AaJIEKO HE BCi 3 MOCIIOBHUKIB izeit A. B. JlynoBa
ta B. I. IllukaHoBa y cBOIX JOCTIDKEHHSX 3BEpPTAINCS 0 MPOOIeMaTuku
(dhopMyIOBaHHS Ta ONMUCY MPUHIUITB TAKTUYHUX omepaniid. BuHsaTkoM i3
nporo mpasuia € mparii €. O. Jlorinosa, I. M. Komaposa ta O. A. UebypeH-
koBa. [lepmnii, pobasiun akLEHT HAa TOMY, LIO 1€ NPUHIMIIN 30iliCHEeH S
(xypcuB Ham. — B. [11.) TaKTUYHUX OTIEpalliif, IO CyTi BAOKPEMHB Ti 3 HUX,
1o OyIH 3ampOITOHOBAaHI IMOTIEPETHUKAMH, & CAME «3aKOHHOCTI», «TUTaHO-
BOCTI», «HACTYIAJIbHOCTI», «ONTUMAIILHOCTI», KOHCITIPAIIii», «JOKYMEH-
TanpHOI (hikcamii» [9, ¢. 30—44].

1. M. KomapoB 31iiCHUB peTeNbHUN aHalli3 MPUHINIIB TAKTHIHUX
orepauiii, copmynpoBaHUX y KpuMiHanicTuli. CamMe HUIM apryMeHTOBaHa
JIOILUJIBHICTh PO3MOLTY MPHHIIMITIB 3a iX IIJILOBOIO crpsiMoBaHicTo. Ha
MIATBEPIDKEHHS CBOET MO3HIIIT HAyKOBEIh 3a3HAYAE, 110, «JI0CII Ky
MPUHLMIIN, HE MOXKHA JIOIYCTUTH METOJOJIOTYHY MiAMIHY Ta 3MilIyBaHHS
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PO3YyMiHHS IPUHLIMIIIB MJIaHyBaHHS, OpraHizalii Ta MpOBEJCHHS KpUMiHa-
JICTUIHUX OTEepaIlidi y CUCTEMI TOCYIOBOTO MPOBAKEHHS Ta MPUHITUIIIB
PO3pOOKH peKOMEHAAIIH i3 IPOBEACHHS OKPEMHUX BHIIB KPUMIHATIICTUIHAX
oTiepallii, SIKi HaJeXaTh BIACHE JI0 IPUHIIMIIIB OKPEMOi Teopii KpuMiHaic-
TUYHUX omeparii, mo Gopmyerses» [10, c. 125].

[Iposeneni nocnimxennas Hagamu [. M. KomapoBy mificTaBy JIHTH TaKuX
BUCHOBKIB. [lo-miepire, okpeMa Teopisi KpUMIHATICTHYHHUX OTepalliii Mae
0a3yBaTHCh HA MPUHITUTIAX PO3POOKH PEKOMEHAIIIN 13 TPOBEICHHS OKpe-
MUX BUJIB KpUMIHATICTUYHHX OTepalliii, a came: 1) 001Ky Bce3araibHOTO
3B’5I3Ky; 2) YHIBEpCAIBHOCTI; 3) arperarHocti; 4) CHCTEMHOCTI; 5) mepcrex-
TuBHOCTI; 6) yHi(ikauii. [lo-gpyre, kpumiHamicCTHUHI onepauii sIK KOMII-
JIEKCHUH 3aci0 MPaKTUYHOI TisSUIBHOCTI Cy0’€KTa JOKA3yBaHHS Y CUCTEMI
JIOCYJIOBOTO ITPOBA/PKECHHS [IOBUHHI BiIMOBIIATH IPUHIIAIIAM KPUMIHAJIC-
THKH, TOOTO 00’ €KTUBHOCTI, iICTOPH3MY Ta CHCTEMHOCTI Hayku. Kpim Toro,
iX 3acTOCyBaHHS y MEKaX KOMIIOHEHTIB KPUMIHAJIICTUYHOT CUCTEMAaTHKN
BHMAarae MiJKOpeHHs MPUHIUIIAM KPUMIHATICTHYHOT TEXHIKU, TAKTHKH
1 METOJTMKHY PO3CITiTyBaHHS OKpEMUX BUJIB 31104nHiB. [lo-TpeTe, kpumina-
JICTUYHI oneparlii MOBUHHI BiIIOB1IaTH BIACHUM IPUHLUIAM IUIaHyBaHHS,
oprasizaiii Ta mpoBeieHHs. /1o HUX MOKHA BifHECTH: 1) 000B’SI3KOBICTh
MOTNEPEIHBOT0 KPUMIHAIICTUYHOTO aHali3y PO3IISIyBAaHOTO 3JI0YUHY;
2) 000B’SI3KOBICTh BUKOPUCTAHHS BUMOT 1 HAyKOBOI opraHizauii mpari;
3) JOTiKO-TICHXOJIOTTYHUI pedieKCUBHUI aHami3; 4) MOOLIBHICTh CTPYKTY-
pu; 5) GesnepepBHICTh pOOOTH PEKOMEHIALIN 13 MPOBEIECHHS OKPEMUX
BUIB KpUMIHAJTICTUYHUX omepariii [6, c. 154—159].

3acayroro O. A. UebypeHkoBa € Te, IO BiH MOCTaBUB MUTAHHS PO
CUCTEMY NMPHUHIIUITIIB TAKTUYHHUX OTepalliid, A0 SKOI BiH BiJHIC 3araibHi
1 creniaibHi npuHIMIKA. Ha Horo qymKy, 3arajibHi NPUHIMIN TaKTHYHHX
oTiepalliii KOpeCIMOHAYIOTh 13 TAKIMH IIPUHITATIAMH CITITI01 JisSTHHOCTI, K
3aKOHHICTb, HAYKOBa OOTPYHTOBAHICTh, €THYHICTh, INITAHOMIPHICTh, aKTHB-
HicTh Ta iH. [Ipu pbOMy peanizallis 3aralbHUX MPUHIUIIB 30i1HCHEHHS
TaKTHYHUX OTepalliii He BiAPI3HAETHCS Bifl IHITNX BUAIB JiSUTBHOCTI CITiJI-
4OT0, TOJII K CHeIiajdbHI MPUHIUII BiIOUBAIOTH ceNU(DiKy TOOYyI0BU
1 3aCTOCYBaHHSI caMe TAaKTHYHHX OTepaliil sIKk OpraHizaliiHO-TaKTHYHUX
3aco0iB 3MIHCHEHHS PO3CITiTyBaHHS.

ono cnenianbHUX MPUHLMIIIB IPOBEICHHS TAKTHYHHUX OIEpariii, To
1o ix nepeniky O. A. UeOypeHKOB BKIIIOUHMB K paHilllie BiZIOMi, TaK 1 3a1mpo-
[IOHOBaHI HUM ynepiie. TakuMH NPUHUKIIAMY, HAa HOTO IEPEKOHAHHS, €:
«IHUBiLyanbHICT Y pO3po0Li Ta MPOBEACHHI KOKHOI TAKTUYHOI ONepartii»;
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«000B’SI3KOBE MPOBEJCHHS KPUMIHATICTUYHOTO aHaJi3y PO3CIiyBaHOTO
3JI0YMHY MPH OpraHizarii oneparii»; «000B’sI3K0OBe BUKOPUCTAHHS BUMOT
Ta PEeKOMEH/Ialliil HAyKOBOI OpraHi3aiii TisTbHOCTI»; «IMHAMIYHICTBY; «I10-
€THAHHS KOJIET1aJIbHOCTI Ta €JMHOHAYAJILHOCTI PU MPOBEJCHH] TAKTUYHOT
omeparii»; «I0TpUMaHHSI €TUIHUX HOPM»; «00OB’S3KOBE 3aBEPIICHHS
TaKTHUYHOI onieparlii ikcari€ero ii pe3ynbTariBy; «KOMIUIEKCHICTh TTPOBEICH-
HS»; «TPaHUYHA OPTraHi30BaHICTh»; «IIOBHOTA JOCIIHKEHHS IPH peatizamii
omeparlii iCHyIOUnX MO>KJIMBOCTEH TiAPO3LUTIB OpraHiB BHYTPINIHIX CTIPaB
Ta IHIIUX crieniati3oBanux ciayxo» [11, c. 119-129].

[TizcyMOBYyIOUYH BUILIEBUKIIAICHE, BBAXKAEMO 32 MOYKJIMBE 3pOOUTH TaKi
BUCHOBKH. [lo-mieprrie, 10 MPUHIIAIIB TAKTUIHUX OTIEPAIIiil CIIi BiTHOCH-
TH T1 KepiBHI 3acajiy, siKi po3pobieHi B Teopii KpUMIHAIICTHKY 13 Bpaxy-
BaHHSIM IPUPOJIH IIUX KOMIUIEKCIB, 3aKOHOMIpHOCTEH iX ()YHKIIOHYBaHHSI.
Jl1s1 IpakTHKIB Il KEPiBHI 3acaay BUCTYMAIOTh allpiopHUMH 3HAHHSIMH,
SIKUMHU BOHU MalOTh KepyBaTHUCS NPHU IUIaHyBaHHI, opraHisauii i mpose-
JIeHHI KOHKPETHOI TakTH4YHOI orneparii. [lo-apyre, BiacHe npuHIHAIIAMA
TaKTHIHUX OTEpaIliid CITi BBOKATH TaKi «IIEHTPAJBbHI MOIOXKEHHD» [12,
c. 544], sxi 6a3yroThCs Ha 0OCOOIMBOCTAX 00’ €KTa JTOCITIKEHHS 1 3a0€3-
MEYy0Th MOXKJIMBICTD y3arallbHeHHS Ta TIONIMPEHHS OTPUMaHHUX 3HaHb Ha
cthepy caiguoi misubHOCTI. DOpMyBaHHS CIleNiaIbHUX MPUHIIMITIB TaK-
TUYHHX OIepaliil, ToOTo Takux, SKi MpUTaMaHHi JHUIIE bOMY KpUMiHa-
JMICTUYHOMY KOMIUIEKCY, Ma€ BiI0yBaTucs i3 BpaxyBaHHSM MPUHITUIIIB
cimimuoi mismeHOCTI [13, ¢. 341-351; 14, ¢. 9, 10], HayKu KPUMIHAIICTUKI
B oMy [15, c¢. 165—168] 1 Takux ii okpeMHUX pO3iNiB, SIK KpUMiHAITiC-
THYHA TakTuka [16, c. 9-19; 17, c. 115; 18] i metommka [19, c. 201-203;
20; 21, c. 36-55; 22, c. 232-235]. llpuHOMNH LOTO PiBHA € aKCIOMaTHY-
HUMH TMOJIOKEHHSIMU, OLTUPIOIOTHCS Ha BC1 00’ €KTH KPUMiHATICTUYHOTO
TOCTIKCHHS, a TOMY HE BOA9aeMO CEHCY B X BUOKPEMJICHHI, HABITh K
3arajbHUAX NPUHUOUMIB. Y 1boMy nuTaHHi MU conigapHi 3 O. A. UeOGypeHn-
KOBHM, SIKMH 3a3Hayae, 0 i MPUHLIUIHN € OCHOBOIOIOXHUMH IS IIPO-
IIeCY PO3CIIiTyBaHHS B IIJIOMY, OT)KE, BUCTYIIAIOTh SIK 3arajIbHi TPHHITUITH
pO3CIiiyBaHHs, a HE K MPUHIUIN TakTuyHOI onepartii [11, ¢. 119]. ITo-
TpeTe, creniaibHi (BiacHi, crienudiyai) IPUHIUIHA TAKTHYHUX OTlepaiii
ITOBUHHI YTBOPIOBATH MEBHY CHUCTEMY i caMe B TaKOMY BHIJISIAI MalOTh
OyTH HaBe/IeHI B TEOPil KPUMIHAJIICTHKH.

Ha nam norsz, 1o crienianbHUX TPUHIIUIIB, SIKi yTBOPIOIOTH CUCTEMY,
PO3KPHBAIOTh CYTHICTB 1 3a0€31e4yI0Th TPOIYKTUBHICTD ITOOY/TOBH TaKTHY-
HUX OIEpallii, CJIiJT BITHECTH TaKi: KOMILJICKCHICT, IIUICTIONSTaHHs, JeTep-
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MIHOBaHICTb, CTPYKTYpPOBaHiCTh, (hopManizoBaHiCTh, YHI(iKOBaHICTb,
aJIanTOBAaHICTb.

[MpuHIMn Komnaekchocmi O3HAYAE, O TAKTHUYHI onepaii po3risia-
IOTBCSI SIK PI3HOBHUJ KPUMIHAICTHYHUX KOMIUIEKCIB 31HCHEHHS PO3CIIiTy-
BaHHS, JIO CKJIQ/Ty SIKOTO BXOJIMTh HE MPOCTHH, HABITh ONTHMAJIBHUH, ITepe-
JIK CIITYMX Iif Ta ONIepaTUBHO-PO3UTYKOBHX 3aXO/IiB, a JKOPCTKO JeTepMi-
HOBaHe iX MOe€JHaHHS, Je 3aMiHa a00 BUKIIOYEHHS OJHOTO 3 HUX
YHEMOXJIMBITIOE e(DeKTHUBHE 3aCTOCYBAaHHS KOMILIEKCY B IITOMY. SIK Haromo-
mye O. A. YeOypeHKoB, epeBara TAKTHYHOI oniepatlii, y HOpiBHSIHHI 3 Oyab-
SIKOFO OKPEMO MPOBEICHOIO CIIIYOIO0 JIiEf0 200 OMepaTHBHO-PO3IIYKOBUM
3aX0JI0M, JOCSTAETHCS 32 PAXyHOK 00’ € THAHHS B 11 CKJIaMi PAAY 63a€Mo3a-
nexcrux Oiu (Kypcus Hawl. — B. [11.). YTBopeHa cucTeMa LuX il BUMarae
JUISL CBOET peastizaliii OpraHiyHOro rnoejHaHHs iH(hopMaIliiiHUX, opraHiza-
MIAHKUX, JJOMYHUX, ICUXOJOTTYHUX Ta IHIIKX aCIIEKTIB AISJIBHOCTI CJI1a40-
ro. Tak, iHpopMaiiiHUi acIeKT MPOBEIEHHS TAKTUYHOI Oreparii Bupaxa-
€THCSI y TIepeI0aYeHUX Helo crocodax i 3acobax 30MpaHHs, EPEBiPKH,
OIIIHKH Ta BUKOPUCTAHHS KPUMIHAIICTHYHO 3HAYYIO1 iH(opMarlii; opraHi-
3aliifHi OCHOBHU OXOILTIOIOTH NPOLIEC YIPABIiHHS TAKTUYHOIO OIEPALiE0
Ta BIUTUBY 3 II€10 METOIO Ha BCiX 0Ci0, IKi OepyTh y Hill y4acTh; JOTTUHHUHA
aCIIeKT BKJIIOYAE aHAJI3 Ta y3araJbHEHHS 3 JOIOMOTOIO 3aKOHIB JIOTIKH
(axTiB, sIKi MalOTh 3HAYEHHS [U1s1 IPOBEACHHS ONepaLlii, po3poOKy JOTTYHUX
3B’SI3KIB MIXK OKPEMHUMH JisIMH Y CKJIaJ[i TAKTUYHOI OTIepartii; mcuxoaoriv-
HHUI MOMEHT, TIOB’s13aHUH 3 (GOPMYBaHHIM B3a€MOBITHOCHH MiX Y4acHHU-
KaMHM orepalii, 3aKOHOMIpHOCTSIMH MPOSIBY MCHXIYHUX SIKOCTEH ocobun
B CTPYKTYpi TAKTHYHOI OTepariii i T. /1., OITUMAJIbHE TTO€THAHHS Y MPOoLeci
IiJITOTOBKH Ta MPOBEJCHHS TAKTHYHOI oreparlii BCiX HEOOX1THUX KOMITO-
HEHTIB JIIsIBHOCTI CIIIYOT0 3a0e31euye KOMIUISKCHICTh pealtizailii ornepa-
il y Oyab-sIKil CUTYyaIlii pO3CITiIyBaHH.

KomrutekcHuiA xapakTep 3/1iHCHEeHHS TAKTHYHOT ONepalii TAKOX Mepe-
Oayae MOKIIMBICTh BUKOPUCTAHHS IIMPOKOTO KOJIa METOAIB MPaKTHUYHOI
TUSITTEHOCTI Cy0’€KTIB pO3CIiAyBaHHS IS TOCATHEHHS MeTH omepartii. Lle
JIOTIYHI METOJH Ti3HAHHS, TICUXOJIOTIYHUHN aHalli3, METOAN 30UpaHHs Ta
00poOku iHdopMallii, MoJeTIOBaHH S, OpUTaIHUN METOJI PO3CITiTyBaHHS Ta
THIITI METOITH, TII0 TTOKJTMKaHI 3a0€31IeYNTH BUPITIICHHS HalPi3HOMaHI THIIITHX
3aBJaHb, 3 IKUMH JOBOAMUTHLCS CTHKATHChH CIIAYOMY Y IIPOLEC] PO3CIiay-
Banus [11, c. 23].

Linenonsieanns sIK IpUHLMI (HOPMYBAHHS TAKTUYHMX OIIEparliii O3HAvaE,
110 po3poOJIeHHSI TAKTUYHMX OTepaliil Mae BiOyBaTHCS BUKIIOUHO JJIS
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peautizanii meBHOI METH, SIKOIO, SIK MPABHUJIO, BUCTYIIAE HEOOX1AHICTh BUPI-
HICHHS IEBHOTO TAKTHYHOTO 3aBJIaHHS, PO3B’SI3aHHS SIKOTO B HIIHIA CI1OCiO
a00 HEMOXKITBO, 200 HEOUIBHO. « TakTHYHA OTepallis 3AiHCHIOETHCS JTUIIIE
ToAi (Ta € omepalli€lo y BIaCHOMY CeHCI ciioBa), — minkpecioe €. O. Jlo-
T'HOB, — KOJIM BUPIIIy€ TaKi TAaKTHYHI 3aBAAHHSA, SIKI HE MOXKYTh OyTH BH-
KOHaHI OJIHI€I0 a00 JIEKIIbKOMa Pi3HUMU TisIMH, SIK MPOLECYyaTbHOTO, TaK
1 HempoLEeCyalTbHOTO XapakTepy. BoHa 103Bossie y KOpoTKuii CTpOK 3i0patu
MaKCHMyM HEeOoOXimHoi iH(popMarii mpo Mmoo 3I04nHY, HAaHOUIBII OITH-
MaJbHO BHKOPUCTOBYBAaTH MOOLITBHICTh, MAHEBPEHICTh Ta THYUYKICTh OTIE-
PaTUBHHUX MOXKIIMBOCTEH, SIKa TIOETHYETHCS 13 MPOIECYaTbHUM XapaKTepoOM
OTPUMAaHHS Ta 3aKPIIICHHS OTPUMAHUX Pe3yinbTaTiBy» [9, ¢. 43]. YV 3B’ 513Ky
3 UM TakTHYHi omepauii HeBUIIaJKOBO BBAXKAIOTh LIJLOBUMH 3ac00aMu
PO3CIIi Iy BaHHSI.

[punatun demepminosanocmi iependadae 00yMOBICHICTh TAKTHIHUX
oreparii TaKUMHU YHHHUKAMHU, SIK BUJI 3JI0YHMHY, €TaIl PO3CIiIyBaHHS, CIi/-
Yya CUTYyallis 1 TAKTUYHE 3aBJaHHs. [HIIUMU CJIOBaMHU, TAKTUYHI onepartii
MAaIOTh PO3POOIIATHCS IO TIEBHOTO BULY, 3IIOYMHY (1HKOJIM TPYTIN 3II0YMHIB),
eTarry po3CIiyBaHHs, TUIIOBHX CIIJYMX CUTyalid 1 TAKTUYHUX 3aBAaHb.
3 ypaxyBaHHsIM 3a3HaueHUX YNHHUKIB-JIETEPMIHAHTIB y TEOpil KpuMiHaiic-
THKH, TIePeyCiM y METOANKAX PO3CIiTyBaHHS OKPEMHUX BHUJIB 3JI0YMHIB,
MaroTh OyTH PO3pOOJICHI TUITOBI TAKTUYHI OIeparlii, IKi BUCTYNAOTh JJIs
CJIiTYMX MTEBHUMH OPIEHTHPAMH 1 JOTIOMAraroTh iM MpH O0Y0B1 KOHKPET-
HOI TaKTUYHOI orepartii.

CmpyxmypogaHicmp SIK IPUHLUT (GOPMYBaHHS TAKTHYHUX OTIEpallii
rependadae CTIMKy BIIOPSIKOBAHICTH KOMIIOHEHTIB, IO BXOSATH 10 CTPYK-
TypH TakTH4YHOI orepartii. L{s cTpykTypa OyayeThes 3 ypaxyBaHHSM Ipe-
MeTa JOKa3yBaHHsI, CIeUU(iKK TAKTUIHOTO 3aBAaHHS, HA BUPILICHHS
SIKOTO CTIPSIMOBaHa TaKTHYHA OIIEpaIlis, a TAKOK CHCTEMHOCTI it 1 3a-
xomiB. [Ipu ipoMy citir mam’siTaTH 1 Mpo CcyOOpAMHAIIIWHICT IO TOOY/10-
BU CTPYKTYpPH, TOOTO MPO MEBHY MiAMOPSIKOBAHICT OAHHUX K 1HIIUM
1 MOXKJIMBICTB iX TIOJIJTY HA TOJIOBHI 1 3a0€3MeUyBallbHI Y MeKax OIHiel
TaKTHYHOI orepartii.

[punnun gopmanizosanocmi NiIKPECIIOE, 10 TAKTUYHI Omepariii,
3 OTHOTO OOKY, CTAaHOBIISATH OCHOBY JJIs1 (popMauTtizartii mpormecy po3ciimay-
BaHHs, a 3 [PYroro — cami € NpOAYKTOM peaii3auii MPUHIHIIB aJropuT-
Mi3zamii i mporpamyBaHHsl y KpuMiHamicTuli. Kepylodnch NpUHIAIIOM
(hopMaTiz0BaHOCTI, TOCITITHUKAM JIOIITEHO PO3POOIATH TAaKTHIHI OTTepartii
TaKUM YHHOM, 100 BOHU MaJjIi BUKJIIOYHO HPOrPaMHO-IILOBY CIIPSIMOBA-
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HICTb, siKa 3a0e31euye MPOBEACHHS CIIIAYNX A1l 1 ONepaTUBHO-PO3LIYKOBUX
3aXOJIiB Y MEKax omepariii y ONTUMaIBHO BU3HAYCHIH TTOCTiTOBHOCTI. [Ipn
LBOMY 3aJIEKHO Bijl XapakTepy CliI401 CUTyalii i TAKTUYHOTO 3aBAAHHS
MOXXHa TOBOPHUTH PO Pi3Hi piBHI popmManizanii TaAKTHYHUX ONEpaLlii:
a) ’OopcTKo (hopMalTi30BaHi — y BUIJISII aNTOPUTMIB; 0) HE KOPCTKO (hop-
MaJi30BaHi — y BUINISAI IEBHUX mporpaM [23, ¢. 191-200; 24, c. 169—-174;
25, c¢. 8-15]. AnropuTMu MalOTh 3HAWTH CBOIO peajizallilo 100 MEHII
YCKJIATHEHUX 32 3MICTOM 1 KOJIOM YYaCHHKIB TAKTHYHUX OIEparliil.

Vuigixosanicme sx npuHIMI MOOYI0BU TaKTHYHHUX OIeEpauiil nepea-
Oavyae po3pOOJICHHS 1 3alIPOBA/PKEHHS TAKHUX IIJXOJIB IO CTBOPSHHS IHX
KpUMiHaJIICTHYHUX KOMIUIEKCIB, IKi O Oyiu yHiBepCcadbHUMH, Malld Ha-
CKpPI3HMH XapakTep 1 MOIIM YCHIIIHO BUKOPUCTOBYBATHCA B TEOPIi 1 Ipax-
tuui. Lle ckiaaHe 3aBaaHHs, BUPIIICHHS SKOrO MOTPeOy€e 3HAYHUX 3YCHITb
JOCITITHUKIB 1 TTIepenyciM y HaTaHHI TaKUX PEKOMEHIAITiN, sIKi O 33T0BOJTb-
HSUIM yCiX KOpHUCTYBauiB. MaeThes mpo yHidikoBanmil migxia 10 po3yMiHHs
TaKTHYHOTO 3aBJIaHHS, MTPOIIEAYPH HOTO BUWIICHYBAHHS 13 CUCTEMH 3arajib-
HUX 3aBJIaHb PO3CJIIiLyBaHHS, KOMIIOHOBKH OITUMAJIbHOIO NIEPEIIiKY CIAINX
Jii 1 omepaTHBHO-PO3IIYKOBUX 3aXOAIB y CTPYKTYpl TaKTUYHOI orepauii,
oOpaHHS CKJIa/ly YYaCHHKIB TaKTUYHOI oreparii i Gopmu B3aeMoIii Mixk
HUMH TOILIO.

[Mpunuun adanmogarnocmi 03HaYa€ TaKy MOOYIOBY TAKTHYHHUX OTepa-
1iH, sika O 3abe3mevyBaiia iX ycIIilIHe BUKOPUCTAHHS TIPU PO3CITiIyBaHHI
KOHKPETHOTO 3JI04MHHOTO nposiBy. [Ipu peanizawii uboro npuHunmy Heoo-
X1JTHO TIaM’SITaTH, O y PeaJbHOMY MPOLEC] PO3CIIiTyBaHHS MOEAHYIOTHCS
3arajpbHe, 0COOJIMBE Ta OJUHUYHE, TOOTO PO3CIiyBaHHS KOHKPETHOTO
3II0YMHY TI€I0 UM 1HIIOK MipO0 30ira€ThCsi 3 THIIOBOIO METOJUKOI a00
Ti€I0 YM IHIIOK MIPOIO BiJpi3HSAEThCs Bif Hel [21, ¢. 252, 253]. 3a3naucHe
3YMOBITIOE€ MOYKJTHBICTh BHOKPEMJICHHS IBOX CUTYaIlii: 1) THIIOBI TaKTHIHI
orepariii, 1o po3pobiIeHi y KpUMIHAIICTHYHAX METONKAX, TOBHICTIO 30i-
raroThCs 3 TAKTUYHUMH OTEPAIlisIMHU, SIKi pO3POOIISIOTHCS CITINM Y XOJIi
pO3CIiayBaHHS KOHKPETHOTO 3JI09HHY; 2) TAKTUYHI OTIepaIlii KOHKPETHOTO
aKTy pO3CJIiAyBaHHs B3araji He 30iratoThCs 3 TUIIOBUMHU aHAJIOTaMH, PO3-
poOnenumu B Hayii. L{s oOcTaBuHa ¥ BU3Hayae HEOOXIHICTh ajarTarii
TUIIOBUX TAKTUYHUX ONEpaLiil 10 yMOB PO3CIiAyBaHHSI KOHKPETHOIO 3J10-
yuny. [IpogyKTHBHICTS i€l ananTamii HaNpsAMY 3aJIeKUTh BiJ 00i3HAHOCTI
1 MaliCTEPHOCTI CINIZIUOTO, & TAKOXK CTYTEHsI opMalti3allii CaMHX TAKTHIHHX
orepariid. SIKmIo iX HajaHoO y BUINISAI IEBHUX aJTOPUTMIB 200 ITporpam, To
BOHHM ¥ OUTBII CIIPOIICHO aJaNTYIOThCS 10 YMOB KOHKPETHOTO aKTy PO3-
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clIigyBaHHs. Y [IbOMY BUSIBISIETHCS IHTEIPATUBHICTD 3B’ SI3KiB MIXK IPUHIIU-
namu (opMaizoBaHOCTI 1 aanToBaHOCTi. KpiM TOr0, 3a3HaueHe CTUMYITIOE
HAayKOBIIIB JI0 OUTBIII aKTUBHOI TisITBHOCTI 3 (hopmarizaliii mporecy po3-
CJTiTyBaHHSI.

Yci neperniueHi NPUHIUIK TiCHO TIOB’s13aHi MiXK COOOF0, JIOTIOBHIOOTh
OJIVH OJTHOTO Ta YTBOPIOIOTH €IMHY CHCTEMY BHMOT, HEOOXITHUX IS TIO-
OyZI0BH KOXKHOI TAaKTUYHOI omepartii. Peaizalis taHuX MPUHIHMIIB Y JTi-
SUIBHOCTI 3 MIJIFOTOBKK Ta MPOBEJCHHS TAKTUYHHUX OIEParliii 103BOJIUTh
HaOLIbLI e()eKTUBHO BUKOPUCTATH MOXKIIMBOCTI IbOTO TAKTUKO-KPUMiHA-
JCTUYHOTO 3aC00y /ISl YCHIIIHOTO PO3KPUTTS Ta PO3CIiLyBaHHS 37I0YHHIB.

Cnucok BUKOPUCTAHOI IiTepaTypu

1. ynos A. B. Ydaenue o Taktuueckoit onepamun / A. B. Jynos // Cneunanu-
3MPOBAHHBII Kypc KpUMHHAIUCTUKY (171 ciymareneid By3os MB/l CCCP,
oOyuaromuxcst Ha 0a3e CpeJHero CHeualbHOTO IOPUANYECKOro 00pa3oBa-
Hus) : yueonuk. — Kues : HUuPUO Kues. Boicui. mkonst MBIl CCCP um.
@. 3. [Izepxunckoro, 1987. — C. 206.

2. Konmakos H. U. Jlormueckwii cioBapb-cripaBognuk / H. Y. KorgakoB. — M. :
Hayxka, 1976. — C. 447.

3. Oskeros C. U. ToskoBsIiii ciioBapb pycckoro si3bika: 80 000 ciioB u dpaseosno-
rudecknx Beipakenwii / C. U. Oxeros, H. YO. [lIBegosa. — 4-¢ u3n., gom. —
M. : A30OykoBHuK, 1997. — C. 382.

4. Jyno A. B. Taktuueckue ornepauuy Ipu paccieoBaHUU MPECTYIICHUH /
A. B. lynoB. — Mumuck : U3a-Bo BI'Y, 1979. — C. 96-106.

5. ymos A. B. Taktuaeckue oneparmu / A. B. Jlynos // KpumunamucTika : yuaeo.
mocobwue / A. B. [Iynos, I. U. [pamosuy, A. B. Jlanun u ap. ; ox pex. A. B. [ly-
soBa. — Musnck : HK® «Oxonepcnexkrusay, 1996. — C. 392-411.

6. Komapor 1. M. KpuMmunanuctriyeckue onepanuy 10Cye0HOro IpoOU3BOJICTBA
B cucteme kpumuHanuctuku / 1. M. Komapos. — M. : FOpnutuadopm,
2010. — C. 151-153.

7. Bacunbe A. H. [TnanupoBanue paccinenosanus npecryruiennii / A. H. Bacu-
nbeB, . H. Myaptorun, H. A. Slky6osuu. — M. : Toctopusnar, 1957.— C. 12.

8. IHukanoB B. U. TeopeTndeckne 0CHOBHI TAKTHIECKHX OTIEPALINI IIPU paccie-
nosanuu npectyruienuii / B. W. Illukanos. — Upkytck : U3a-Bo VpKyT. yH-Ta,
1983. — C. 4849.

9. Jlorunos E. A. TeopeTnueckue 0CHOBBI TAKTHYECKHUX ONEPAIUI U UX MPOH3-
BOJICTBO Ha IIEPBOHAYAIBHOM 3Talle PacCiIe0BAHMUS yMBIIICHHBIX YOUNCTB !
IC. ... KaH. topua. Hayk. 12.00.09 / E. A. JloruroB. — Bosnrorpan, 1996. —
C. 30-44.

10. Komapos . M. KpumuHanicTr4eckye oneparym B 10CyIeOHOM ITPOU3BOIICTBE :
monorpadus / . M. Komapos. — Bapnayn : U3n-Bo Ant. ya-Ta, 2002. — C. 125.

244



MpuHyunu hopmyeanHs makmuyHux onepadyid...

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24,

25.

Yebypenko A. A. OOIIETCOPETHYCCKIE MOJIOKCHHS U MTPAKTHUCCKUE ACTICKTHI
KpUMuHaIucTHYeckoi Taktiku / A. A. UeOypenkoB. — M. : IOpautundopm,
2008. — C. 119-129.

Hoseiimmii ¢punocodekuii cnoBaps / coct. A. A. I'pumanoB. — MuHck : U3a-
Bo B. M. Ckakyn, 1998. — C. 544.

Kpyuunnnaa H. B. OcHOBBI KpHUMHHAIHCTUYECKOTO YUEHHUS O MPOBEPKE J0-
CTOBEPHOCTH YTOJIOBHO-PEIEBAHTHON MH(OPMALIIH : IHC. ... A-PA IOPH. HAYK :
12.00.09 / H. B. Kpyunnnna. — M., 2003. — C. 341-351.

Ky3pmuues B. C. HayuHble OCHOBBI ¥ ITPaKTHKa pealn3aliiy IPUHIUIA BHE-
3aITHOCTH B CJIEJICTBEHHOI! ICSITEIILHOCTH : aBToped. [uC. ... KaHI. FOpU/I. HayK :
12.00.09 / B. C. Ky3pmuues. — K., 1986. — C. 9-10.

Bbenkun P. C. Kype kxpumuHanucTuky : yue6. nocobue Juist By30B. — 3-€ U3/1.,
non. / P. C. benkun. — M. : JOHUTA-JIAHA, 3akoH u npaso, 2001. —
C. 165-168.

Hymnos A. B. Taktuka cnenctBeHHbIX aevictBuil / A. B. [lymos, I1. . Hecre-
peHko. — MuHck : B mik., 1971. — C. 9-19.

Konosanosa B. E. CnencrBennas Taktuka: npusiwisl u Gyskiun / B. E. Ko-
HosasoBa. A. M. CepOynos. — Kues : PHO MBJl YCCCP, 1983. — C. 115.
Axtupcreka H. M. KpuminanicTrnaaa TakTHKa: IPUHIAIH 1 GYHKIIT : aBTOped.
IC. ... KaHJI. Fopua. Hayk : 12.00.09 / H. M. Axtupceka. — X., 1998.
benkun P. C. [TpuHuunsl popMUpOBaHUS YaCTHBIX KPUMUHAIUCTHYECKUX
metonuk / P. C. benkun // KpumuHaaucTHIeCKOe 00€CIICUeHUE A TEIIbHOCTH
KPUMHUHAIBHON MUK ¥ OPTaHOB ITPEABAPUTEIBHOTO PACCIEAOBAHUS / TIOT
pen. T. B. ABepbsnosoii, P. C. benkuna. — M., 1997. — C. 201-203.
Bosrpun U. A. TIpuHIUITEI METOIMKY PacCiIeJOBaHUS OTACIBHBIX BUJIOB IIpe-
crymnennii / U. A. Bosrpun. — JI. : BITY MBJ] CCCP, 1977.

Kypagens B. A. KpuMminamicTiaHi METOIUKH: CydacHi HayKOBi KOHIIETIIIIT : MOHO-
rpadis / B. A. XKypasens. — X. : Bua. arenuis «Anoctine», 2012. — C. 36-55.
Iyp b. B. TeopeTuuHi ocHOBU (hOpMyBaHHS Ta 3aCTOCYBaHHS KPUMIHATICTUYHHX
Mmerouk : MoHorpadis / b. B. Hlyp. — X. : Xapkis topuz. 2010. — C. 232-235.
Kypasens B. A. IIpoGnemu anroputMmizaliii Ta IporpaMyBaHHS pPO3CIiTyBaH-
Hs 3nmounHiB / B. A. Xypasens // BicH. Akax. mpas. Hayk Ykpainn. — X. :
[paso, 2008. — Bum. 2 (53). — C. 191-200.

Konosasiosa B. O. Anropurmizatis B Teopii kpuminaiictuku / B. O. Konosa-
moBa // BicH. Akan. mpaB. Hayk Ykpaiau. — X. : [IpaBo, 2007. — Bum. 1
(48). — C. 169-174.

enutbro B. 1O. IIpobnembl popMUpOBaHHS «KPUMHHAINCTUYECKUAX alro-
PUTMOB» U BOBMOXKHOCTH HX IpakTuyeckoi peanuzauuu / B. 10. lenuTbko,
I'. K. Apneesa // Vicrionb30oBaHIe COBPEMEHHBIX HH()OPMAITHOHHBIX TEXHOJIOTHI
u 1poOsIeMbl HHPOPMAMOHHON 0€30IaCHOCTH B JCATEIBHOCTH IIPaBOOXpa-
HUTEJBHBIX OpraHoB : MexBy3. Temar. c0. Hay4. TpyaoB. — KanuHuHrpan :
Kanunaunrp. ropua. ua-t MBI Poccun, 2009. — C. 8-15.

Cmamms naoitiuna 0o peoxoneeii 21.02.2013.
245



BicHuk N 1[72] MumarHa 6opomb6u 3i 37104UHHICMIO

leBuyk B. IIpunuuns popMupOBaHUS TAKTHYECKHUX ONepaluii: Teopus
U MeTOJ0JIOTUSl HcCIeJOBAHNS

PaccMoTpeHs! mpo0iemMbl uccieJ0BaHHs TPUHIMIIOB (POPMHUPOBAHUS TAKTH-
yeckux onepanuil. [Ipoananu3upoBaHbl TOUKK 3p€HHsI YUEHBIX IO pacCMaTpUBa-
eMoii mpobieMaTrke M IIPOBE/ICH UX KpUTHIeCKui ananms. [IpeanokeHo aBTopckoe
BHJICHHE CHCTEMBI IIPUHIIUATIOB (POPMUPOBAHNS TAKTUICCKUX OIEPAITHii.

Knioueswvie cnosa: Taktuueckas orneparys, IpUHIUIB (POPMUPOBAHHUS TAKTHU-
YECKUX OIlepalyii, CUCTEMA IPUHIUIIOB TAKTUYECKUX ONEPALIUN.

Shevchuk V. Principles for forming of tactical operations: theory and
methodology of research

Examined the problems of the study of the principles of formation of tactical
operations. Analyzed the points of view of scientists on the above problems and
held their critical analysis. Proposed the author ‘s vision the system of the principles
of formation of tactical operations.

Keywords: tactical operation, the principles of formation of tactical operations,
the system of principles of tactical operations.
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Cucmemu rocmuyii i miniyii YkpaiHu nid ennueom €epo-2012

VK 340.114: 355.211.3 (477)  I. Mowax, fOKTOp IOPUANYHUX HAYK, IIPO-
decop, cTapuInit HAYKOBMIL CIIBPOOITHIK
HJI BuBYeHHA mpo6IeM 3I0YMHHOCTI
imeni akapgemika B. B. Crammuca HAIIpH
Ykpainn

Cucremu rocTuuii i Miminii Ykpainn
i BmnBoM €EBpo-2012

VY craTTi aHaNmi3yIOTHCS KPUMIHOJOTIYHI aCTICKTH 3MIH Y CUCTeMax FOCTHUIIIT
1 MUTIIIIT, 1110 BigOyBasKcs y Mepioj MiATOTOBKY Ta MPOBEICHHS B YKpaiHi (piHaIb-
HOi gacTHHU €Bp0-2012. OOTpyHTOBYETHCS ICHYBaHHS TEHISHIII1, 110 BigoOpakae
TIO3UTHBHI 3MIHN Y HaOIMKEHHI MPAaBOOXOPOHHMX OpraHiB 70 BUMor €C.
Knrouosi cnosa: cucremu Mimimii 1 roctuiii, 3Mian, crangaptu €C.

Po3riisi 1 KpUMIHOJIOTIYHUX ACTISKTIB BU3HAYHUX MOJIIN cydacHoi YKpa-
{HU € MePCIEKTUBHOIO TEMOIO, 3a SIKOI0, O/IHAK, IIIe HE 3/11HCHIOBAIOCS Ha-
yKOBHX IyOmikauiid. [llancu Ha TOrmMOIeHHs 3MICTOBHOCTI aHai3y KpUMi-
HOJIOT1YHOI cuTyalii 301IbIYIOTHCS YHACTIIOK «IIPHUB’SI3KU» HOTO 10
KOHKpETHUX 00cTaBrH. To/i 3pOCTae MiHHICTh BACHOBKIB 1 PEKOMEH/IAIII,
SIK1 MalOTh BPaXxOBYBATHCS y KPUMiHOJIOTIYHOMY IPOTHO31 PO3BUTKY Maii-
OyTHIX nofiil. BUBYEHHS KPUMIHOJIOTIYHUX ACHEKTIB MiJATOTOBKH 1 IIPOBE-
neHHs (GiHanbHOI yacTH €Bpo-2012 B YkpaiHi' Hanaio miarpyHTs: BH-
KJIACTH MIpKyBaHHS MO0 OKPEMHUX aCIeKTiB (PYHKITIOHYBaHHS CHCTEM
FOCTHIIIT 1 MIJTITIIT, SIKi HE € y3arajJbHIOI0YO0I0 OIIHKOIO UM KPUMIHOJIOTTIHOIO
EKCIIePTHU3010 1X TisSITLHOCTI.

Himenpki Ta iHII 3apy0ikKHI aBTOPU KOHCTATYBaJIM YCIIIIHICTh Opra-
Hi3aI[ifHAX 3aX0[IiB, 38/IOBUILHHN CTaH 1HQPACTPYKTYpH 1 CTAIOHIB, JApY-
xenoOHicTh yKpainuiB [1]. Ognak npoBefeHHs B Ykpaini €8po-2012
BiJIKPHJIO IIMPOKii €BPONEHCHKil TPOMaZCHKOCTI TaKOK HEHAONIKU JTisiTb-
HOCTI SIK OpraHiB 1oCcTULil, Tak 1 miminii. [lorpabyBaHHs Ta >KOpCTOKE MO-
OUTTS IBOX MOJIONUX JIFOZICH ITicThMa Mititiionepamu y JIbBori 21.04.2012 p.
Hajano miacraBy Amnesty International 11st BUCHOBKY, 1110 TIPaBOOXOPOHHI
OpraHu € HeOe3MEYHUMHU 7151 BOONTIBaIbHUKIB B YKpaiHi, TOMY MiAJISATAI0Th
pedopmyBanHio [2].

Maitxe 60 % noBigomiens npo Ykpainy nepen €8po-2012 mictunu
HeratuBHY iH(popMartito. [lepen yemmionaroM B yps1oBux konax kpain €C

! BuKopucTaHHA y CTaTTi OKpeMMX Marepiais i3 3aco6iB MacoBoi indopmariii 3ymos-
JIeHe BifiCy THICTIO IyO/IiKaLil 3 JOCTIKyBaHOI TeMH Y HAyKOBYX BUJAHHAX YKpaiHIL.
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JUCKYTYBaJloCs MUTaHHS PO Horo 60MKoT. KprMiHONTOTIYHUM HacIigKOM
WX 3aKJIUKIB OyJIO MPUBEPHEHHS YBAaru 10 CyJOBOi CHCTEMHU Ta MITIII{
1 IOCWJICHHS CYCHJIBHOTO KOHTPOJIIO HAJl HUMH.

B YkpaiHi icHy10Tb IesIKi KiTbKiCHI TOKAa3HHUKH, 1110 TO3UTHBHO XapaKTe-
PHU3YIOTh CHCTEMH 1 AISUTHHICTH FOCTHIIIT Ta MUTIIIT, 30KpeMa TOCTATHS Kijlb-
KiCTh Cepel HUX OCBIYeHUX MpaBHUKIB. Ha 214 ropunuanux (akynprerax Ta
y By3ax YKpaiHu HaBualoTbcs Onm3bko 100 THC. CTYICHTIB-IOPHCTIB, a Ha
Iocaaax CyIIiB MPaITioe OUTBI sIK 8 THC. 0ci0 (TUTEKH 12 3 SIKUX BiIICTOPO-
HEHi BiJ[ IT0caJT 3a «ITi03pOI0» y BUNHEHHI 31I09HHIB). Pa3oM 3 TUM KiJbKic-
Hi [TOKa3HUKH HE HIBEIIOIOTH HEJIOMIKIB, 1[0 XapaKTePHU3YIOTh SKICTh POOOTH
nux cucteM. Maiike I0IEHHO ra3eTH BUCBITIIOIOTH IPAaBONOPYIICHHS
CHiBPOOITHUKIB OpPraiB MuIILI{ UM penpecuBHI METOM iX poOOTH. 3BUHYBa-
YyBaJIbHUH MIJIX1/1 3HAXOJUTH BIJIOOPaXKSHHS Y Jy>KE MaJliil yacTIli BUIPaB-
TyBaJBHUX BUPOKIiB, neck 0,2 % Bix 3aranbHOi KimpKocTi. Tomi sk y LBeit-
uapii i Himewunni 3 % BumnpaBayBanbHUX BUPOKIB, a B OKPEMHX 3€MJISIX
(I'amGypr) xBOTa BUTIpaBAAaHUX CynaMu AoXoauTh 9 % [3, c. 87]. 3a Hemo-
BE/ICHICTIO BUHH CIIJICTBO MIPUTTHHSIETHCA TIe Y 25 % Bumaaxis [4, c. 139].

[IpaBo3axUCHHUKY MOBIIOMIISUIH, IO CYIJi, MOTUBYFOYH HEOOXiAHICTh
MPIOPUTETHOTO 3aXUCTY BOOJIIBATBHUKIB, Y CYIOBHX PIIICHHSX HEMPaBO-
MipHO 00OMEKYBaJIM OCHOBHI ITpaBa JFOIMHA 1 TPOMaITHUHA Ha TIPOBEIICHHS
MHUpHHX 310paHb y MicTax, siki npuiiMaiots €8po-2012. ¥V 3anopixxi, 1e
HE MPOBOAMBCS YEMITIOHAT, 3a00pOHa Ha MUPHE 310paHHs MOTHUBYBaJIaCs
BIJIPSI/DKEHHSAM YaCTUHU MIJIIIIT 10 MICT, y SKUX BifgOyBaeThcst €Bpo-2012,
1 Ha Iifl MmiJICTaBi BIJICYTHICTIO MOKIIMBOCTI 3a0€3MEUUTH MTPABOIIOPSIOK
y CBO€eMy MicTi [5].

Henoniku cucremu roctuirii i Miminii B YkpaiHi ¢axiBIiii OB’ s3yIOTh i3
HU3BKUM PO(EeCiOHaTI3MOM Ta HEHAJISKHUM MOPAJIbHUM PIBHEM, 13 OpakoM
MIPABOCBIIOMOCTI Ta KYJIBTYpH, TopsimHoCTi. [Ipodecop B. M. Illamosan Ha-
3MBA€ 11l HEAOMIKK Y KOHTEKCTI XapaKTePUCTHKH MPETCHICHTIB Ha TIOCaIu
yneHiB Koncruryuiiinoro Cyny [6]. Onnak npodecop I1.-A. Ansopext (PPH)
BBaXKae, 10 BOHU XapaKTEePHi IS MIPETEHICHTIB Ha TTOCAIN Y CYIOBIH CHC-
Temi Kpain €Bpocorozy y uiiomy i ®PH 3okpema. [Tyonikamiii 3a 2007-2011 pp.
PO 3JIOYMHH, 3IHCHEH] HIMEIIBKUMU CY/JIIMH, MHOIO HE 3HAWJICHO.

3minu 6 cucmemi miniyii. 3a0e3MEUSHHAS TPABOTIOPSIIKY TIi 9ac IMPoBe-
nenHst €8po-2012 xapakTepHu3yBaiocsi MACOBUM 3aJIyYCHHIM MITILEHCBKUX
cun (mpu6imzHo 240 THC. 4oi.) Ta PaKTHYHUM BiJICTOPOHEHHSM BiJl BAroMoi
Y4acTi MPUBATHUX CTPYKTYp Oe3reku. Miiilis BUKITFOYHO CBOEIO 3aCITyTO0
BBaKasa, 110 €Bpo-2012 Branocs npoBecTH 03 MaCOBUX MOPYLIEHb TPOMa-
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CBKOTO MOPSZIKY 1 L0 PEeTeH31i 0 poOOTH MiJTIIIIOHEPIB y MicTaX, SIKi IpHH-
Mau €8po-2012, ue Oyio [7]. OnHak He BpaxoBaHa BiIHOCHA CTPUMAaHICTh
iHo3eMHuX (paniB, 1350 THC. sixkux y KuiBchbkiil (aH-30H1 HABITH MiCIIs BU-
mutux 500 THC. JTPIB MMBA HE HAJAH TIICTaB JJIs BTpyYaHHS MiTiii. 3a-
KOHOJZIABCTBO 1 Cy/I0Ba MMPAKTUKa YKpaiHH HE 3HAIOTH 3JI04MHIB, 32 ki y ®PH
[IUITXOM CYBOPOTO ITOKAapaHHs 3a0e3MedyeThesl YicToTa paaiB modimii. [To-
BiZIOMJICHHSI 3aC00iB MacoBoi iH(opMaLii PO MOOANHOKI 37I0YMHH HIMEIBKUX
MOJIIENHCHKUX € BUHSTKOM 13 3BUYHO MPABOMIpPHOI TiSTBHOCTI.

3 ogHOTrO OOKY, PO HaJICKHI MPOECiiiHi IKOCTI yKpaTHCHKUX MiTiLio-
HEPIiB 1 MO3UTHBHI PE3YNbTATH iX MPOPUIAKTUIHUX 3yCHIIb HE 3aCBiIUy€
OJIHA YETBEpTa yacTuHa (BiJ 3apeecTPOBAHUX) HEPO3KPUTHX BOUBCTB
B Onechkiid obnacrti [8]. He po3kpuTo HU3KY pe30HAHCHUX YOUBCTB 32
ocranHi 15 pokiB, 30kpema, B MicTi Oneci'. 3 apyroro 60Ky, ycmimHa mnpo-
i Ha €Bpo-2012 3M0YNHHINA Ta TEPOPUCTUIHIN MisITHHOCTI, 3IiHCHEHA
MiTiLi€ero Ta ciryx00r0 Oe3neku (pa3oM i3 KpalluMHU aHaJITHKaMH Ta eKc-
MepTaMu MPOBIIHAX CHEICITyk 0 KpaiH CBITY), MATBEP/KY€E iCHYBaHHS
nomenyiany npodeciinux sikocteir. MBC Ykpainu akTHBHO cITiBIparoBa-
JI0 3 TIpeIcTaBHUKaMU Tiominii baBapii ynmpogoBx 5-Tv poKiB 3 MUTaHb M-
TOTOBKH J10 3a0€3MEUeHHs] TPOMaJICHKOTO MOPAJKY Ta Oe3MeKH MiJ yac
€Bpo-2012. Bzaemogis 3i 130 momnineiicekumu 13 16 geprkas, ski 3a0e3me-
qyBaJIF IPaBOMOPSIOK «CBOIX» BOONIBAILHUKIB Y MIiCTax IPOBEICHHS irop,
a TaKO)K BUKOPUCTAaHHSI MXKHAPOIHHX IIEHTPIB MOJIIEHCHKOTO CITiBpOOIT-
HUITBA CHPHUSITN HAKOIMYEHHIO MIKHAPOJHOTO T0cBiqy. Bin Mae Bukopuc-
TOBYBATHUCS Y B3a€EMOJIIT 3 IHO3EMHUMH TOTIIIEUCHKUMHU CITY>KOaMH TIiJ1 4ac
npoBeaeHHs micas €Bpo-2012 iHmUX BeTUKUX 3axoaiB. OpraHu Miiii,
30KpeMa y CHiBIpaili 3 [3paibChbKOIO MOMIII€0, BIOCKOHATIOIOTH OXOPOHY
TPOMaJISH 1 TPABOMOPSAKY ITiJ] 4ac MOPIiYHOTO (y CepearHI BepeCcHs) Bij-
BiyBaHHsI MOTHIIM pab0i Haxmana y MicTi YMaHi KiJbKoMa JeCSATKaMH
TUCSTY €BpeiB-xacHIiB i3 [3paimto Ta iHmuMX kpain [9].

3minu 3axonooasécmea i wpuOUUHOi Npakmuky. 3 METOI0 CIPUSHHS
npoBeieHHI0 €Bpo-2012 BiAMOBiHE 3aKOHOJABCTBO YKpaiHU OyJo Jerio
HaOnmKeHe 10 3aKkoHoaBcTBa Kpain €C nuisixom ioro nidepanizamii. [Tpu-
HHATHH iepen €8po-2012 HoBUIT MUTHHIA Koeke YKpaiHu MOJICTIITNB TIepe-
THH JIEP’KaBHOTO KOPAOHY iHO3eMHUMH BOOJTiBaIbHUKaMH. 3aKOHOM YKpa-
ian «IIpo ocobmMBOCTI MpOBaKEHHS Y CIIpaBax Mpo aJAMiHICTpaTUBHI

! Cepern BifoMux y micti BOUTUX: mpesuneHT ipmu «bima-Mofa; IOIKOBHUK, OFUH
3 kepiBHUKiB YCBY B Opecbkiit 06/1acTi; TOOBHUIT pefjakTop raseTu «BeuepHsasa Oneccar;
AUPEeKTOP pUOOIPOMICIOBOI KOMIIAHIT « AHTAPKTUKA; IeKi/IbKa AVPEKTOPIB Be/MNKIX Oyai-
BebHIMX bipM; ronoBa Ap6iTpaxkHoro cyny B Onecbkiit 06/macTi.
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MPaBOMOPYIIEHHS B NIepiof MpoBeAeHHs (PpiHATBHOT YACTHHU YEMITIOHATY
€pponu 2012 p. 3 Gpyrdony B Ykpaini» Big 05.07.2011 p. nependayaBcs
MIPUCKOPEHUN PO3IJIs aqMiHICTPATHBHUX CITPaB MIOJI0 1HO3EMIIIB. YKa3
[Ipe3unenrta Ykpainu 1010 NOCUICHHS 0OPOTHOH 3 TEpOPU3MOM B YKpai-
Hi OyB CTIpSIMOBaHWHN Ha MOJIIMIIEHHS KOOPAMHAIIT Ta CHIBIpAIli pi3HUX
CIIy>0, a TAKOXX 3aIpPOBAZNB KOMIUIEKC 3aX0/iB HA 3pa30K iHIINX KpaiH —
rocrojapis €Bpo.

[IpakTrka 3acTOCYBaHHSI 3aKOHOJABCTBA ITiJI YaC YEMITIOHATY €BPOIH
2012 p. 3 pyTrO0my B YKpaiHi 1emo BUOIpKOBOIO 1 CUTYaTUBHO 3MiHIOBaJa-
csi. 3a BKa31BKOKO KEPIBHUIITBA OPTaHiB MIJIIIIIT Ta IOCTHIIIT iIHO3EMHI (paHH,
SIK TIPABUJIO, HE MAJIA TIPUTATYBATHUCS JI0 BiMTOBiTabHOCTI. MiiInis i Bma-
Ja OyaM Ha/J3BUYAHO TOJIEPAHTHUMU /10 1HO3EMLIIB.

e oaHi€IO 03HAKOIO CEIEKTHUBHOTO 3aCTOCYBAaHHSI 3aKOHO/IaBCTBA OyIia
MaJjia KUTbKICTh (BCHOTO I ITHAAIIATE) CKITAICHUX TIi Yac YeMITiOHATY aJl-
MiHICTpAaTUBHUX MPOTOKOJIB CTOCOBHO iHO3eMUiB [10] i HemopymeHHs
MPOTH HUX JKOIHOI KpUMiHANBHOI cripaBu. HaBeneHi npukiaam o0rpyHTo-
BYIOTh T€3y MO Te, IO PETYIIOBAHHS MPABOBOI BiJIMTOBIAIbHOCTI Mae
301MCHIOBATHCS 3TiHO 3 BUMOTaMH 3aKOHY, & HE BKa3iBKaMH OpraHiB BH-
KOHABYOI BJIaIu.

Bsaemooia miniyii 3 npueamuumu ciyscoamu desneku ¢ Yxpaini (y mo-
piBusiaHi 3 ®PH) Oyna cumBoniunoro. Mininis 3a3Bu4aii BBaXxkae, 10 Mae
JOCTaTHBO BIACHHUX CHWJI, 00 CAMOCTIMHO 3a0€3MeUnTH MPaBOIOPSIIOK.
B Vkpaini oxopoHy npaBonopsiiky 3aidcHoBau noHan 240 Tuc. criBpoOiT-
HUKIB MLTILIT 1 cy>x00B1iB BHyTpimHix Biticbkk MBC. Ilin yac €8po-2012
3axkoH «IIpo oxopoHHy AistmbHICTE» Big 22 6epesns 2012 p. me He HaOyB
YHHHOCTI, 8 3aKOHY TPO NPUBATHY JIETEKTUBHY (PO3IIYKOBY) MisSUTBHICTH e
He icHye. Acolliallis IPUBATHUX JICTEKTUBIB KOHCTATYE, IO 11 JisUTbHICTh HE
3a00pOHEHA, MPOTE YCKIIaIHEHA BiICYTHICTIO BIATIOBITHOTO 3aKOHY.

THo3emHa Mo8a AK cK1A008a B00CKOHAEHHS NPOGheCiliHOl Ni020mOoBKU.
Maiixe 22 TUC. yKpaiHChKHX MUTII[IOHEPIB HABYMIIUCS aHIIIHCHKOI MOBU
ITOYAaTKOBOTO PiBHA. Y 3a0€3MEUCeHHI MPABOMOPSIKY TAaKOK OpaJii y9acTh
2 THC. KypCaHTIB i3 MiTILIEHCHKUX BY3iB, SIKi BOJIOAIIOTH aHITIHCHKOI0. Kpim
TOTO, MUTIIIiS 3aTydaa 1o YepryBaHHs y BiJJIICHHSIX BUUTEIIB iIHO3EMHUX
MOB IS PO3B’SI3aHHS MPOOIEM CIUTKYBaHHS 3 1HO3EMISIMU. BUBUCHHS Ta
BHUKOPHCTaHHS 1HO36MHOT MOBHU OYyJI0 €1eMEHTOM BJOCKOHAJICHHS pOOOTH
ML, IKUH po3MIHPHB 11 MpodeciitHi MOKITUBOCTI Ta BiIKPHB HOBI Iep-
cnextuBr. MBC KOoHCTaTyBaso BiICyTHICTH POOIEM y MPaIliBHUKIB MilTi-
1ii i THX 1HO3EMIIiB, SIKi O HUX 3BEPTAIIUCS.
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Pesynomamu onpayrosanns 6ionosioeil 6i0OMUX 10pucmie-eKcnepmis
Ha 3alMTaHHs: «SIKuii BiuuB Majo €8po-2012 Ha 3MiHM B cUCTeMax MimiLii
Ta IOCTUIII1?» (BUKOHAHOTO aBTOPOM IIi€1 CTATTi) UTIOCTPYIOTH Pi3HI CTOPO-
HU NIEPEBAYKHO 3arajibHOTO MO3UTHBHOTO BILNBY. Cynas KoHcTuTyHiiHOTO
Cyny Ykpainu npodecop 0. B. Baynin migkpecius, 1110 TO3UTHBHI pe-
3yABTaTH AOCSITHYTO 3aBISKHU 31 HCHEHHIO 3aX0/1B PaHHBOI MPO(D1TaAKTHKI
3JI0YMHHOCTI Ta paBonopymens. [Ipodecop HamionansHoro yHiBepcute-
Ty «lOpuanyna akagemis imeni Slpocnasa Myaporo» M. 1. [1anos miakpec-
JIUB BayKJIMBY POJib y 31ilcHeHH] iepen €Bpo-2012 npodinakTHyHOT Kam-
naHii 3acobamMu MacoBoi iH(oOpMaIlii, a oro kosera npodecop B. 1. TroTro-
I'iH 3BEpHYB yBary Ha MPOCBITHHUIIBKY pOJib YeMITioHATy. YKpaiHa st
1HO3eMHHX BOOJIIBAIbHUKIB YK€ HE aCOLiI0OBaTUMETHCS 3 TOJIOAHOIO Kpai-
HOIO, JI¢ HACEJICHHIO MOTPiOHA MTPOI0BOJIBYA IOTIOMOTa 3aX0y. 3aCTyITHUK
royioBu Bumioro crenianizoBaHoro cyay YKpaiHH 3 po3DIsoy IHMBITBHUX
i kpuMiHaspHUX cripaB C. M. MilleHKo KOMEHTYBaB BiICYTHICTb CY/IOBHX
CTIpaB 100 iHO3eMHUX (DaHiB SIK CBIAYEHHS BiICYTHOCTI MOPYLIEHb PaBo-
nopsiaky. Aupexrop HaykoBo-1ocnigHOTO iHCTUTYTY BHBYEHHS MPOOIEM
3II0YMHHOCTI iMeHi akajsiemika B. B. Cramuca HATIpH Ykpainu npodecop
B. 1. BopucoB BuIiNMKB TOBrOTEpMIHOBI MO3UTHUBHI Hachiaku €Bpo-2012.
VY rpomansH YkpaiHu Ta JeMOKPaTHUYHUX CHII MOCHIMIIOCS BiT4yTTS CBO-
0011, HE3aJISKHOCTI 1 BIIEBHEHOCTI Y c00i. L[f0 Te3y JOBOAMTH MPUKIIA]
MIPOTECTIB 1 iX HACHIIOK — BiIXHJICHHS 3aKOHOIIPOSKTY I0/I0 KPUMiHAb-
HOT BiAMOBIaNBbHOCTI 32 HAKJICI, SIKUW BXXE MPOMIIOB Teplie YUTaHHS
y BepxosHiit Pagi Ykpainu.

OTxe, MAroToBKa i mpoBeneHHs €Bpo-2012 Hajamm iIMIyIbCy Jis 3a-
MPOBAKEHHSI €BPONEHCHKUX CTaHAAPTIB, 38 SKUMHU CUCTEMH MLl 1 foc-
THULIT Maike OJIMH MiCSIlb 3arajioM YCIIIIIHO TPAIIOBAIH Y MICTaX MpoBe-
nenns dinanbHOi yacTuHl €Bpo-2012. IX criBpoGiTHHKY HAOYIIH HIHHOTO
€BPOTEHCHKOTO JTOCBiY, O3HAWOMMIIMCS 3 HABUYKaMH poOOTH B YKpaiHi
paBooXopoHLiB i3 kpain €C. Lli HanparroBaHHs, sIK 1 mKoaa podotn Mix-
HapOAHOTO MITady 3 MPOTUIIl TepOpU3MY, MalOTh po3BuBarucs. [lonpu
OKpeMi HeIIOJIKH, yCHilHe 3a0e3meueHHs MPaBONOpsAKY IiJ] 4ac MpoBe-
neHHst €8po-2012, a Takox mianucanns [IpoTokosy npo crmiBmpario Mix
MBC VYkpainu ta [depxasaum MBC basapii Ha 2013-2015 poku (cmiB-
npans Tpusae 3 1992 p.) 3acBiguyI0Th TEHACHLIIO HAOIMKCHHS JisITBHOCTI
BITYM3HSIHUX NTPABOOXOPOHHHUX OPraHiB JI0 CTAHAAPTIB POOOTH BiIMOBIAHUX
CTPYKTYp Kpain €C.
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Momaxk I. CrcreMbl I0CTHIIMH H MIINIMH YKPAUHbI 1101 BiusiHueM EBpo-2012

AHATU3UPYIOTCS] KPUMHHOJIOTHYCSCKHE ACTIEKThI U3MCHEHHUI B CHCTEMaX FOCTH-
LUU ¥ MUJTUIHH, KOTOPBIC TPOU30IILIN B CBS3H C MPOBEJACHHBIM B YkpauHe EBpo-
2012. O60CHOBBIBAETCS BO3HUKHOBEHUE B UX AEATEIILHOCTH TEHAECHIIMU UCIIOJIb-
30BaHMS CTAHJIAPTOB JACATEIBHOCTH MOJIHIUY U FOCTHINU rocynapcts EC.

Knrouegvie cnosa: cicTeMbl MAIAIH U FOCTHLIUH, U3MCHEHHS, cTaHAapThl EC.

Moshak G. Sistemy of justice and militias of Ukraine under the influence
of Euro-2012

Are analyzed of changes in systems militias which have occurred in with in
Ukraine of Euro-2012. Occurrence in their activity of the tendency of use of stan-
dards of activity of the states of EU is proved.

Keywords: systems of militia and justice, change, EU standards.
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HA IIO9ATKY
TBOPYOI'O LIAAXY

VIIK 347.961:336.763.34 O. Koganv, acipanT xadenpn 11UBIIbHOTO
npaba i npouecy HanionanbHoi akagemil
BHYTPILIHIX CIIpaB

3BepHEHHA CTATHEHH HA )KUTIO
Ha IiICTaBi BUKOHABYOI'0 HAaINCy HOTapiyca:
IPOTa/INHY 3aKOHOJABCTBA Ta NULAXY IX BUIIPABIeHH S

PoboTy npucBAYEHO TOCITIKEHHIO IIPAKTUKH PETYIIIOBaHHS ITOPSAKY 3BEPHEH-
HS CTSITHEHHS Ha )KUTJIO, BU3HAUSHO NPOTAINHK 3aKOHO/IABCTBA, 110 TTOTPeOyIOTh
BHpIIICHHS Ha 3aKOHOJABYOMY piBHI. JI0BOAUTHCS HEOOXITHICTH 301IBIICHHS TT0-
BHOB&)KEHb OPraHiB OITIKH Ta MiKITyBaHHS, BHECEHHS 3MiH Ta JIOTIOBHEHD J10 JSSIKNX
3aKOHIB, ITOB’SI3aHUX 13 POLEYPHUMHU OCOOINBOCTSIMH (MEXaHI3MOM ) TPUITHHEH-
Hsl MAiHOBHX TIpaB Ha >KUTIIO.

Kniouosi cnoea: BuceneHHsl, inorexa, Opra OIKY Ta IMKJIyBaHHS, BAKOHABYE
NIPOBADKCHHSI, 3BEPHEHHS CTATHEHHS, OOP)KHUK, KPEAUTOP.

JlepxaBa B 0co0i CreriaJbHO YIIOBHOBOKEHHUX OPTaHiB 3000B’s13aHA
3a0e3medyBaTH OXOPOHY MPHUBATHOI BJACHOCTI TpoMajsiH Ha XuTiIo. Lle
MPaBO TAPAHTYETHCS BCIEI0 CHCTEMOIO 3aKOHOJIABCTBA, Hacamrepe, KoH-
CTUTYLIE0 YKpaiHU SK aKTOM HAaHBHIIO1 FOPUJINIHOT CHITH, @ TAKOXK BiJIIO-
BiIHMMHU 3aKkoHaMu Ykpainu [3, c. 70]. 3abe3neuyeThes 11l 000B’ I30K
JiepkaBy uepe3 cyau. 3okpema, y ct. 47 Koncrurymii Ykpainu 3a3HaueHo,
IO HIXTO HE MOXKe OyTH IMPUMYCOBO MMO30aBICHUH KHUTIIA 1HAKILIE K Ha
MiJCTaBi 3aKOHY 3a pilleHHAM cyny. Peaunizamis nonoxenb Konctutynii
VYkpaiHu 1m10/710 3aXUCTy NIPUBATHONPABOBUX BiIHOCHH, IOB’ SI3aHUX 13 KUT-
JI0M, 3IiHCHIOETBCS Yepe3 HopMH L{MBinbHOTO Koziekcy YKpaiHu Ta Biamo-
BiZIHMX 3aKOHIB. 32 JOMOBJICHICTIO CTOPiH 3BEPHEHHS CTTHEHHSI HA [IPEIMET
inoTexu Moxe OyTH 3I1HCHEHO B 1103aCyZJOBOMY MOPSIJIKY, B TOMY YHCII Ha
miZicTaBi BUKOHABUOTO HanMcy HoTapiyca. [Ipobiema npunuueHHs MaliHO-
BUX TIipaB (Pi3MIHUX 0Ci0 Ha JKUTIIO MIUIIXOM 3BEPHEHHSI CTATHEHHS Ha MPe/-
MET IMOTeKH € 06araroacleKTHOIO, TOJIATKOBI TPYAHOII CTBOPIOIOTH YHC-
JICHHI MPOTaJMHU 3aKOHOAABCTBA y PETYNIOBaHHI MpoLecy 3BEpHEHHS
CTSITHEHHSI Ha MiICTaBl BUKOHABYOTO HAITMCY HOTapiyca.
© Kogais O., 2013 253



BicHuk N°1[72] Ha noyamky meop4o2o winsaxy

VY BITUM3HSAHIN MPaBOBill HAayll I[i MUTAHHS € HENOCTATHBO JOCIiIKe-
HUMH. HaToMicTh BUBYAIOTHCS IUTAHHS TPOLIETYPH 3BEPHEHHSI CTATHEHHS
MaliHa B I[iJIOMY, a He JKHATIA K 00’ €KTa, M0 Mae OCOOIHMBY COIIaIbHY
uiHHicTh. JocnimkeHns npobiem, 0 BUHUKAIOTh y MPOIeci 3BepHEHHS
CTSTHEHHS Ha MiJCTaBl BUKOHABYMX HAIKCIB HOTAPiyCiB, € aKTyaJTbHIUMH.

Oxpecnena nmpobiema morpedye A0IaTKOBOTO BUCBITIIeHHs. Taki BUeHi,
sk A. I'epu [4], A. KoBansuyk [9], A. B. XKypagens [8], B. I. Ipyrosa [6;
7], B. C. l'omanuyxk [5], €. O. Miuypun [12], €. O. Xapuronos [14; 15],
M. K. l'ansgatna [1; 2; 3], O. B. Cobones [12], P. A. Maiinanuk [11],
C. O. Cninuenxo [12], T. M. Tunuxk [13], 1O. O. 3aika [5], O. C. Kynu-
koB [10] y cBOiX poOoTax BHaBaHCS 0 aHATI3y JKATIA SIK TPEIMeTa i1mo-
TEKH, Horo ocobiamMBocTel, mpobiem Horo peanizauii. Ilpore npouenypsi
MUTaHHS 3BEPHEHHSI CTATHEHHS HA T1JICTaBl BUKOHABUOTO HAIKCY HOTapi-
yca, sIKi OPYIIyIOTh ITpaBa OOP)KHUKA, € HEBUPIIICHOIO YaCTUHOIO 3aTrallb-
HOi Mpo0bJIeMH 010 3aXUCTy MaiHOBHX MpaB 0Ci0 Ha )KUTIIO, IKUM IIPH-
CBSIYY€THCSI O3HAYCHA CTATTSI.

Merto10 CTaTTi € aHaji3 NPOoLEeLypH 3BEPHEHHS CTATHEHHS Ha IIPeIMeT
IIOTEKHM Ha MiICTaBl BUKOHABYOTO HAIKCY HOTapiyca, BUSBICHHS TPOOIeM-
HUX TIUTaHb 3 METOIO 3aXUCTY KUTIOBUX TPaB IPOMAJISH.

I3 mponecyanbHOT TOUKH 30py apeluT MaiiHa OOpKHMKA €: MO-TIepLIe,
3aX00M MPUMYCOBOTO BUKOHAHHS PIlIEHHS CyAdy, MO-ApYyre, CHoCo00M
3BEPHEHHSI CTSTHEHHS Ha MalfHO OOpPKHHUKA, ITO-TPETE, BUKOHABYOIO JII€I0,
MO-4eTBepTe, 000B’I3KOM, KOTPHI JIepKaBHUN BUKOHABEIh 3000B’ I3aHUN
peastizyBaTH CTOCOBHO MaifHa OOpKHMKA B TOMY BUIIAJIKY, SIKIIO OOP>KHUK
TOOPOBITHHO HE BUKOHYE BUKOHABUMI TIOKYMEHT [16, c. 266].

Binmosigao 1o 4. 3 ct. 109 unHHOTO XKUTI0BOTO KOZEKCY YKpaATHCHKOI
PCP 3BepHEHHSI CTATHEHHS Ha MepeiaHe B iMOTEKy JKUJIe TPUMILEHHS
€ IiZCTAaBOO AJIS1 BUCEJIEHHS BCIX I'POMAJIsiH, 110 MEIIKAIOTh Y HbOMY, 3a
BUHSITKAMH, BCTAHOBJICHUMH 3aKOHOM. [lpunuHenHs maiiHOBUX mpaB ¢i-
3UYHHUX 0CI0 Ha )KUTIIO, HACIIIKOM SKOTO € IOJAIbIIEe BUCEICHHS X 0Ci0,
TIPOBOAMTHCS B TOOPOBIITHFHOMY, CYZIOBOMY 200 TI03aCyIOBOMY TTOPSIKY (Ha
iZicTaBl BAKOHABYOIO HAIIUCY HOTapiyca).

BianogigHo 110 4. 4 c1. 78 3akony Ykpainu «IIpo BUKOHaBUE [TPOBAKEH-
HSD» BUCEJICHHS IIOJIAATA€E Y 3BUIBHEHHI IPUMILLICHHS], 3a3HAaYE€HOTO y BUKOHAB-
4OMY JTIOKYMEHTI, BiJi ocobu (0ci0), sika BUCEINSEThCS, 11 MaiiHa, JOMAIIHIX
TBapHH Ta y 3a00pOHi TaKili 0C001 KOPUCTYBATUCS IIUM ITPUMIILICHHSIM.

Crarrero 7 3akony Ykpaiau «lIpo imoteky» ta ct. 54 3akoHy YKpaiHu
«[Ipo BUKOHABYE IPOBALKEHHS TIepea0aYeHo, 10 3BEPHEHHSI CTSTHEHHS Ha
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MpeMET IMOTEKH Ta HOTO MOJaJIbIIIa peatiallis 31iHCHIETHCS BiAMOBITHO
JI0 YMOB, Tiepe/i0adyeHnX IMOTeYHNM JIOTOBOPOM. TOOTO, OKpiM 3BEpHEHHS
CTSTHEHHS Ha MPEIMET IMOTeKH B TOPSAKY CYJOBOTO PO3TISAY MOKITUBE
TaKOXK 3/1iHCHEHHS 3BEpHEHHSI CTATHEHHS Ha IMiICTaBl BUKOHABUOTO HAMHUCY
HOTapiyca (B 03acyIoBoMy MOPSIIKY ). BapTo 3a3Ha4umTH, 110 Taka Mporeay-
pa He Biamosinae KoHctutymii YkpaiHu, 0 MiATBEPIIKEHO JTHCTOM Bif
23 nmucronaaa 1996 p. npo po3mis] 3BEpPHEHB BIJIHOCHO BUCEIICHHS rpOMa-
JIH, B sitkoMy ['eHepalibHa poKyparypa YKpaiHu BKazaia, 1110 BUCEJICHHS
MOXKJIMBE BUKJIFOUHO B CyIOBOMY HOpsIKy [1, c. 444].

BaxuBUMH MUTAaHHSMH, SKi MOTPeOYIOTh HAralbHOTO BUPIIICHHS,
€ HeJOCTATHICTh MTOBHOBA)KEHH OPTaHiB OITIKH Ta MIKITyBaHHS Oe3mocepes-
HBO IIiJ] Yac 3BEpHEHHsI CTATHEHHS Ha TpEAMET iMOTeKH Ta HEeOOXi HICTh
y J0IaTKOBOMY YCKJIaJIHEHHI TPOLEAYPH T0Ka3yBaHHs KPEIUTOPOM Oe3-
CITIIPHOCTI 3a00PTOBAHOCTI.

VY pasi 3BepHEHHS CTATHEHHS Ha MPEIMET IMOTeKH (KUTIA), B SIKOMY
MPOKMBAIOTH JITH 200 IHII COIIaJIbHO HE3aXHUIICHI KaTeropii ocid, opraxn
OITIKHM Ta MIKIYBaHHS 3aJy4a€ThCs HA CTaii CYOBOTO PO3TIISALY IJIS 3a-
XHCTY BiAmoBiaHOI Kateropii ocid. [Ipore B pasi 3BepHEHHS CTATHEHHS Ha
IiJICTaBl BUKOHABUOTO HAMKCY HOTapiyca 000B’SI30K MO0 HEOOXIAHOCTI
3aITydeHHs OpraHiB OIKH Ta MIKITyBaHHS 3aKOHOJABIIEM HE BCTAHOBJICHO.

3a CBOEIO MPaBOBOIO MPUPOOI0 HOTApiar sBIIsiE COOOI0 CHCTEMY Opra-
HIB 1 TOCAIOBHUX 0CI0, 5K, KEPYIOUNCH MOJIOKESHHAMHU 3akoHy Yipainu «I1po
HOTapiaT», CBOIMU aKTHBHUMH JisIMHU MTOCBITYYIOTh IpaBa Ta (akTH, 110
MAaloTh IOPUIUYHE 3HAYCHHS. Y pasi KO JOrOBOPOM IepeadadeHa MOX-
JINBICTH 3BEPHEHHS CTATHEHHS Ha IiJICTaBi BAKOHABYOTO HAITUCY HOTapiyca
1 K110 3a00PTrOBaHICTh € OE3CHIPHOI, HOTapiyC MOCBiMUye 1iel (akT BU-
KOHABYUM HAIKCOM, III0 B CBOIO YEPTY € JOCTATHHOIO IMiACTABOIO JJisi 0e3-
MTOCEPEIHBOT0 3BEPHEHHS CTATHEHHSI BUKOHABUOIO cTy»)00710. Lle muranns
perymoeTbes noctanoBoto Kabinery MinictpiB Ykpainu Bin 29 yepBHs
1999 p. Ne 1172 «IIpo 3arBepaKeHHS MEPENiKy JOKYMEHTIB, 32 SKUMH
CTATHEHHSI 3200pTOBAHOCTI TTPOBAIUTHCS ¥ O€3CIIIPHOMY TIOPSIKY Ha TTif-
CTaBl BUKOHABYMX HAMKCIB HOTAPiyCiB», BIAMOBIIHO 10 SKOT IS OfepIKaH-
HSl BUKOHABYOT'O HAIMUCY JIOCTAaTHBO OPUTIHATY HOTapialbHO TOCBIAUEHOT
YTOAM Ta TOKYMEHTIB, IO MiATBEPIKYIOTH O€3CIIPHICTH 3a00pTOBAHOCTI
OOpPKHMKA Ta BCTAHOBIIIOIOTH IPOCTPOUYCHHSI BUKOHAHHS 3000B’ sI3aHHS.

JIoKyMEeHTOM, 1110 Ha MTPaKTHIII HATAEThCS KPEUTOPOM Ta i ITBEPIKY€E
0e3CITipHICTL 3a00PTOBAaHOCTI OOPYKHUKA 1 BCTAHOBITIOE TIPOCTPOUCHHS BH-
KOHaHHS 3000B’s13aHHsI, € BUIIMCKA 3 0COO0BOTO paxyHka OopkHuka. Ha
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MPaKTHII TaKka BUIMHCKAa HE MOXKe OyTH HAJEKHUM JJOKa30M OTPHUMaHHS
TPOIIOBUX KOIITIB B3arajii Ta OTPUMaHHS TPOIIOBHX KOIITIB came y 3asB-
JICHOMY KPEIUTOPOM PO3Mipi, 30Kpema, 3 OIVIsILy Ha psii oocraBuH. Bu-
MUCKa 3 0cO00BOTO paxyHKa OOp)KHUKA CKIIQJAEThCSI CAMUM KPETUTOPOM,
0e3 CKpIMIeHHS MiJANMUCaMH Y1 NedaTkaMu OyAb-sIKUX iHIHMX 0ci0, 0e3
HAasSBHOCTI ITEBHOTO OJIAHKY 3 CHCTEMOIO 3aXHCTy Bij miapoOok. Kpemaurop
He 11030aBJICHUI MOKIIMBOCTI B OY/Ib-SIKMi MOMEHT JJO MOMEHTY 3BEpHEHHS
0 HOTapiyca HaApyKyBaTH BKa3aHWH JOKYMEHT Ha OyIb-sIKOMy 3ac00i
JPYKY, BKa3aBIIM IPU LbOMY Oyab-sIKi JaHi. 3 ypaxyBaHHSM LIbOTO CIiJ
PO3PI3HATH MOHSTTS «0aHK (KpeAuTOop) K (iHAHCOBA YCTaHOBa» 1 «OaHK
K KpenuTop». baHk sk QiHaHCOBaA ycTaHOBA CKJIANAE JOKYMEHTH IIPO 3a-
OOproBaHicTh 1 Haja€e X Ha BUMOTY Pi3HOMaHITHUX OPraHiB y BUIAJKY,
Ko (piHAHCOBI orepalii TPOBOIUIIUCH 32 JIOTIOMOTOI0 BKa3aHOTO OaHKY.
bank, BUCTyTIat09u KpEAUTOPOM Y CIIPaBi SIK 3aIliKaBIeHA 0c00a, MOYKE BU-
KOPHCTOBYBAaTH Pi3Hi 3aCO0M BILTUBY AJIs 301IbIICHHS CyMU OOpry Oopik-
Huka. ToMy HaJIE)KHUMU JI0Ka3aMU OTPUMAaHHS T'POIIOBUX KOIITIB € HE
JOKYMEHTH, BU/IaH1 BUKJIIOYHO CAMUM KPEIAUTOPOM, a JABOCTOPOHHI AOKY-
MEHTH 32 MiAIHCaMHU SIK OOP’KHHKA, TaK 1 KpeAuTopa (KBUTAHLIIS [IPO OTPH-
MaHHS TOTiBKH) 200 BUITUCKA 3 €JJMHOT CUCTEMH EJIEKTPOHHHX TUIATEKIB,
CKJIaJIeHa Ta HaJjaHa CaMMM perynsiTopoM — HanioHansHuM 6aHkoM Ykpa-
iHU. 3 oAy HA LI BUIMCKH, HAJIaH1 CAMUM KPEIUTOPOM (OaHKOM) 3 0CO-
00BOTO paxyHKa OOPKHUKA, HE MOXYTh OyTH HAJIEKHUMH JOKa3aMu 0e3-
CHIpHOCTI 3200prOBaHOCTI.

BaxxmBuM € Te, 1110 HasiBHICTh 00CTaBUH, sIKI BKa3yIOTh Ha OS3CIIPHICT
3a00proBaHOCTI, HE BUKJIIOYAE ITIICTaB, 33 SKUMH BHINE3TajaHi Kareropii
IPOMaIsiH MOTPEOYIOTh 3aXHCTY CIIELiabHO YIIOBHOBAXKEHHUX Ha TE OPraHiB.
ToOTo HasiBHICTH Oe33anepeyHoi 3a00proBaHOCTI J03BOJISE KPEAUTOPAM,
OMHHAIOUHN CYJOBHI pO3IIISI Ta O€3 3aTydeHHS OpraHy OMiKY Ta MiKITyBaH-
HSl, peajti3yBaTu KUTIO OOP)KHUKA, B IKOMY MPOKUBAIOTH COLIIaJIbHO HE3a-
XHIICHI KaTeropii HaceJeHHs, Xoua 3aTy4eHHs OpraHiB OIiKU Ta MiKITyBaH-
HS € 000B’SI3KOBUM, OCKUIBKH MOTO OCHOBHOIO METOIO € 3aXHCT IpaB CO-
LiaJIbHO HEe3aXMIIEHUX KaTeropii HaceJIeHHs .

SIK CBIIYMTH MPaKTUKA, HOTAPiyC MPH BUMHEHHI BUKOHABYOTO HAIHCY
L1010 3BEPHEHHS CTATHEHHS Ha MpeIMET 1MOTEeKU 30BCiM HE BUMArae Imo-
NepeHbOI 3TOAM BiJl OpTraHy OMIKH Ta MIKJIYBaHHS Ha BIJUY>KCHHS KHUTIA
OOpIKHHKA, He BUMarae iHhopmallii o0 MaiOyTHHOTO MICIISI IIPOKHBAHHS
COINIJTEHO HEe3aXHIIEHNX KaTeTopii 0Ci0, sIKi MiIATal0Th BUCEIICHHT0. Tak
caMo BXK€ Ha cTajii BUKOHABUOTO MPOBAHKEHHS 3aJIyYSHHSI OpraHy OMiKH
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Ta MiKJIyBaHHs )KOJHUM HOPMAaTHUBHO-TIPABOBUM aKTOM HE PEIJIAMEHTY€Th-
cs. Y CBOIO Uepry, OpTaH OIMIKHY Ta MKITyBaHHS HE Ma€ KOIHOTO BIUTHBY Ha
BHUKOHABUY CIIyXOy B 4aCTHHI 3yHMHEHHS BUKOHABYOTO MPOBAKEHHS 10
BHPIIICHHS MUTAHHS [0JI0 MAaHOYTHHOTO MICIIS IPOKUBAHHS JIITEH, SIKi
OyayTh BHCEJIEHI MiCIs MPOAAXY TPEeAMEeTa IMOTeKH (3KUTIIA) 3 TPUITFOIHIX
TopriB. OTxe, MA€EMO MPOTAJUHY B 3aKOHOJABCTBI, SKOIO 3JI0BKUBAIOTh
HEI00POCOBICHI KPEIUTOPH.

Po3rsiHeMO nuTaHHS BUCENICHHS 3 HAJlaHHAM IHILIOIO YKHJIOIO HIpUMi-
LICHHS. Y TakoMy pa3i JepKaBHUH BHKOHABELb HAJICWIIAE BiAIOBITHOMY
YKUTJIOBOMY YH 1HIIIOMY OpraHy IMOBiZIOMJICHHS PO CTPOK BUKOHAHHS PillleH-
HS IIOJI0 HAJAHHS TaKoro NpUMIIEHHA. Y pa3l HeHaJaHHs Yy BU3HAUCHUH
CTPOK 1HIIOTO HJIOTO NMPUMIILEHHS Jep’KaBHUH BUKOHABELb CKJIaa€e Mpo
1€ aKT 1 3BEPTAETHCS 10 CY/Y 3 MOAAHHAM PO BU3HAYECHHS MTOPSIJIKY MOAAIb-
III0TO BUKOHAHHS PiIlIeHHs. [10 BUPIIICHHS CYZIOM ITHOTO TTMTAHHS BUKOHABY1
nii He mpoBazsaThes [24]. Ipore Takuii 0coOONMBHIA MOPSIOK HE nepeadadeHnit
JUTSL TIPOLICYPH 3BEPHEHHS! CTSTHEHHS Ha TIPEIMET 1MOTEKH Ta MOAAIBIIOTO
BHCEJICHHS COIIAIbHO HE3aXHIIEHUX KaTeropii ocio.

MinicrepcTBo toctuuii Ykpainu B cBoeMy nucTi Big 28.03.2005 p.
«CTOCOBHO BUKOHAHHS PIllICHb PO BUCEIICHHS OOPIKHUKAY 3a3HAYMIIO, 110
B pa3i BUCEJICHHSI TIPH 3BEPHEHHI CTATHEHHSI Ha JKWJTI IPUMIIICHHS, 110 Oymn
npuadaHi HUMHU 32 PaxXyHOK KpeAuTy (03MKH) OaHKy 4H iHIIOoi 0co0u, mo-
BEpPHEHHS SKOTO 3a0e3MeUeHE IMOTEKO0 BiAMOBITHOTO KHUJIOTO TIPUMIIIEH-
Hs, 1HIIE MOCTIHHE XKWile NPUMIILICHHS TPOMaisHaM He HalaeTbea. Tum
caMHM Ha Jiep>KaBHOMY PiBHI (POPMYETHCSI IHCTUTYT BUCENIEHHs 0e3 j10-
CTaTHHOTO TEOPETHYHOTO OOIPYHTYBaHHSI.

YMOBH 1 OPSIOK TPUMYCOBOTO BUKOHAHHS PIlIEHb CY/iB Ta 1HIIMX
opraHiB (1ocagoBux oci0) y pa3i HEBUKOHAHHS iX y AJOOPOBUILHOMY IO-
psnky Bu3Hadae 3akoH Ykpaiau «IIpo BukoHaBue mpoBapkeHHs». [Iporec
3BEPHEHHSI CTATHEHHSI Iep’KaBHUM BUKOHABIIEM 3aCTaBJICHOTO MaliHa Mae
YiTKO BU3HAUEHI 4acoBi Mexi — 6 micsiiiB (cT. 30 3akoHy), TOOTO iX mpaBo-
MIipHICTB, IMTOAABIITHI 3aXUCT Ta YacC, MPOTITOM SKOTO MOXE BHPITITUTHCS
MUTAHHS 00 MAaHOBHUX NPaB JUTHHH Ha KUTIO, € JOCUTh HE3HAYHUMU.
BaxxuBo, 110 opraH OMiKK Ta MKJIyBaHHS HE Ma€ MPSIMUX TTOBHOBaKEHb
I0JTI0 IEP>KaBHOI BUKOHABUOT CITYy)KOH, aike 1 3akoHoM Ykpaiam «I1po Bu-
KOHABUE MPOBAKCHHS, 1 [HCTPYKILi€0 PO MPOBEICHHS BUKOHABYMX il
BH3HAUEHI YiTKi MiJICTaBH, SIKi 3yMOBIOIOTH 00OB’SI3KOBE 3YITUHEHHS BU-
KOHABUYOTO NIPOBA/KECHHS JIepKaBHUM BUKOHaBLEeM. OTke, Cllifi KOHCTATy-
BaTH, 110 HAa NPAKTHILI BUHUKAE CUTYALIisl, KOJIU, MalOUH MIPSIME MOPYLICHHS
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3aKOHOAABCTBA IIOJI0 MPAB COLIaNbHO HE3aXMILEHUX KaTeropiil ocid Ha
JKUTIIO, 3MIACHIOETBCS Peati3allis 3aCTaBJICHOTO MaifHa, B STKOMY ITPOYKHUBa-
JI1 OCTaHHi, 0e3 03BOIy Ha T€ OPTraHy OIMIKH Ta MiKITyBaHHS.

3 o1HOTO OOKY, ITpaBa COIiaIbHO He3aXUILEHUX KaTeropiii ocid 3a1ekia-
pOBaHi Ha piBHI 3aKOHY, OCKUTBKH OCTaHHI HEe 0OMEKeHi B ITPaBi 3BEPHYTUCS
JI0 Cydy 31 CKaproro Ha JIep>KaBHOTO BUKOHABLIS IIOAO TOPYLICHHS HUM 3a-
KOHO/ABCTBA B YACTHHI 3aXUCTy MpaB COLaJbHO HE3aXHMILEHUX KaTeropii
0Ci6 3 000B’SI3KOBUM 3YTIMHECHHIM BHKOHABYOTO MPOBAKECHHS 10 PO3TIITY
MUTaHHA 3aXUCTY KUTJIOBUX MPAB IMX KaTeropiii oci0. YTiM Taka ckapra He
MPUBOAUTD JI0 OYiKyBaHHMX PE3YJBTaTiB B YACTUHI 3yMWHEHHSI BUKOHABIOTO
TIPOBAKEHHS 1 3aXHCTY JKUTJIOBHX ITPAB COIIAIbHO HE3aXUIIIEHNX KaTeropii
0ci0, OCKIIBKH PO3MIISIZ CY/IOM CKapry 3 ypaxyBaHHSIM areJsiiifHoro ockap-
YKEHHsI IMOBIPHOTO pillleHHsI CyIy Oyne 3Ha4HO MEePEeBHILYBAaTH CTPOK, MPO-
TSITOM SIKOTO peasli3y€ThCsl 3acTaBiIeHe MaifHo. Lle B cBOrO uepry npuBoauTh
710 BUCHOBKY, 1110 TIPABO HA CYJIOBUI 3aXUCT MOPYIICHHUX MpaB 0e3 MpaKTuy-
HOT peastizarii 11i€i MOXKIIMBOCTI 3BOJIUTh HAHIBEI[b MOXIIUBICTh peatizarlii
KOHCTUTYLIHHUX HOJIOKEHb IOA0 3aXUCTy HOPYLIEHUX IIPaB.

OTxe, OHUM 13 OCHOBHHMX KOHCTUTYLIMHUX 3aBJlaHb HALIOI JACpPiKaBU
€ OXOpOHA JKUTIOBUX MPaB TPOMAJISIH Ta CIIPUSHHS PO3BUTKY CYCITUTBHHX
BiTHOCHH. SIK IOKa3ye MpaKkTUKa, P MpooOIeM, 0B’ I3aHUX 13 IPUITUHEH-
HSIM TIpaBa BIACHOCTI, TMILIAETHCS 1103a yBaroko 3akoHoAasLs. [Ipote mpa-
BUJIBHE BHUPIIICHHS KOJIa TIOCTABICHUX MTUTAHb JIOIOMOXE BIIOCKOHAJIHTH
peryinioBaHHs BiIHOCHH BJIACHOCTI XKUTJIA.

JlepkaBa He MOBHHHA CIINO aOCOIIOTU30BYBATH HEOOMEKEHICTh TPH-
BaTHOI BIIACHOCTI, y TOMY YHCJIi MaifHOBI MpaBa Ha *HT10. Ha 3aKkoHOmaB-
YoMy piBHI Ma€ OyTH 3aKpIIllJIEHO BUUEPITHE KOJIO IMiICTaB MPUITMHEHHS
MafHOBHX TpaB 0Ci0 Ha JKUTJIO Ta YiTKUI MeXaHi3M iX MPUITUHEHHS 3 pe-
QJIBHOIO MOXKJIMBICTIO 3aXUCTY IOPYILIEHUX [IPaB.

Jlnist BUpillIeHHS pO3TIITHYTHX ITPOOJIEM OpTraH OITiKY Ta MMiKJIyBaHHs Ma€e
OyTH HaJIiICHUH TOJATKOBUM IIPABOM BTPYYATHCS Y BUKOHABYE [TPOBAIKCH-
HS1 111010 3BEPHEHHS CTSITHEHHS Ha IIPEAMET 1II0TEKU, MAHOBI IIpaBa Ha SIKUH
MaIOTh COIlIAJIbHO HE3aXMUIIIEeH] KaTeropii HaceleHHs. Takoxx HeoOXiHO BHE-
CTH JIONOBHEHHS 10 3akoHy Ykpainu «IIpo BuKOHaBYe MpOBaIKEHHS,
BCTaHOBHUTHU JAOJATKOBY IiACTaBY JIs1 000B’I3KOBOI'O 3yIMHEHHSI BUKOHABYO-
'O IPOBAKEHHS. 30KpeMa, MPOMOHY€EThCsI cTarTio 37 3akoHy Ykpainu «IIpo
BUKOHABYE MPOBAJDKEHHS», B SIKIl HIIETHCS PO 0OCTaBHHU, 110 3yMOBIIOIOTh
000B’3K0BE 3yNMHEHHsI BAKOHABYOTO IIPOBAPKEHHSI, JIOIIOBHUTH I10JI0XKEH-
HSIM TaKOTO 3MICTy: «BHUKOHaBYE MPOBaIKEHHS MiUIIrae 000B’ I3KOBOMY
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3yMUHEHHIO y pa3i 3BepHEHHS [0 CYAY 13 3as1BOIO PO 3aXUCT NPaB COLIAILHO
HE3aXHUIICHUX KaTeropiit 0ci0 110710 KUTIA, SKE M/IJISIra€ BUITyUYCHHIOY.

SIKio aHasi3yBaTé IpOLEC CyA0BOTO 3BEPHEHHSI CTSTHEHHSI Ha ITPEAMET
IMIOTEKH, B [IUBUTICTHIII TAKOXK ICHYE MTO3UILis, SIKa MIATPUMYETHCSI aBTOPOM,
LIOJI0 HA/IaHHSI Cy/y MpaBa 3yMUHITA BUKOHAHHS PillIeHb PO MPoJax Oy-
JIMHKY, KBAPTHPH 3 MPUIIOIHAX TOPTiB, SIKIIO CyAy He OyayThb HajJaHi J10-
Ka3u HasIBHOCTI Y HETIOBHOJIITHIX 0Ci0, IO MiUISTAaI0Th BUCEIICHHIO, 1HIIIO-
TO MICIISl IPOYKUBAHHS, IIITXOM BCTAHOBJIEHHS B LIMBITEHOMY Mpoliecyatb-
HOMY KoJlekci YKpainu BimmoBigHoro mpasuia [13, c. 182].

Taxox y 3axoni Ykpainu «lIpo imorexy» ciig ckacyBaTH HOPMH OO0
MOXKITUBOCTI 1103aCy/IOBOTO 3BEPHEHHS CTATHEHHS Ha TPEIMET iMOTeKH
KUTIA, B IKOMY O(DIliifHO MPOXXUBAIOTH JITH, HE3aJIEKHO BiJ PIBHS CITO-
piAHEHOCTI 3 BacHUKOM *xHTia. CIopy o0 pearizaiii mpeamera inore-
KM CITii BUPILIYBaTH BUKIIOYHO B CYIOBOMY MOPSAKY. SIK JOAaTKOBY 00-
CTaBHHY, LII0 TAKOXK € IPUUHATHOIO B JAHUX KAaTErOpisiX CIIOPIB 1 sIKa TAKOK
MOKJIMKAaHa 3aXUCTHTH TpaBa COLiaJbHO HE3aXHILEHUX KaTeropii ocio,
JIesIKI HayKOBIII TIPOTIOHYBAJIU 3000B’13aTH CY/l y CBOEMY PIillICHHI BKa3yBa-
TH iHIIE MaiiOyTHE Miclie MPOKUBAHHS JaHUX Kareropii ocio [13, c. 120].

Binbme Toro, SIKIIO B LIJIOMY aHalli3yBaTH MOXKJIMUBICTh 3BEPHEHHS
CTATHEHHS Ha NPEe/IMET IMOTEKH Ha MiJICTaBi BAKOHABYOTO HAIMKWCY HOTapi-
yca, To, SIK CIYIIHO 3a3HAa4aeThCsl B OPUANYHIHN JiTeparypi [13, c. 120], Ha
3aKOHOIAaBIOMY PiBHI TIepemdadeHa MOXKIIMBICTh 3BEPHEHHS CTATHEHHS Ha
MaiHO B TI03aCyAOBOMY MOPSIKY, IO MPSMO CYTIEPEUUTH IMOJIOKEHHIM
Konctutymii Ykpaiau, 30kpema cT. 47, K010 TiependadeHo, o HiXTo He
MOJKe OyTH IPUMYCOBO IT030aBICHHH )KHUTIIA 1HAKIIIE SK Ha TT1ICTaBi 3aKOHY
3a pillIeHHSIM CYIY.

Jlep>kaBa MyCHTB 3aXUIIaTH HE JIAIIE TIpaBa TPETiX 0ci0 Bijx cBaBULIA
BIIACHHKA JKUTJIA, a # OJHOYACHO MAifHOBI IpaBa Ha KUTIO TUX CaAMHX
BJIACHHKIB BiJI CTOPOHHIX JIill TPETiX 0ci0, 1 I1e Mae 3IHCHIOBATHCH HA M-
CTaB1 3aKOHOJABYO 3aKPIIUICHUX IMIIEPATUBHUX ITOJIOKEHb 3aKOHY.
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KoBanb A. OfpanieHue B3bICKAHUS HA KUJIUIIE HA OCHOBAHMYU M CTIOTHU-
TeJIbHON HAAMNCH HOTApUyca: Mpodeibl 3aKOHOIATeIbCTBA U MYTH UX HC-
npasJieHust

Pabora mocasmieHa UCCIeA0BaHUIO MPAKTUKU PETYIUPOBAHUS MOPSIKA 00-
paleHust B3bICKaHUsI Ha KUJIHIIE, OMIPE/IeNIeHbI TIPOOEIIbl 3aKOHOAATEIbCTBA, KOTO-
pBIe TPEOYIOT CBOETO pa3pelICHUS Ha 3aKOHOJATEIBHOM YpoBHE. [loKa3bIBacTCs
HEO0OXOIMMOCTD PaCUIMPEHUS TTOTHOMOYNN OPTaHOB OINEKH U MOTCYHUTEIHCTBA
1 BHECEHUS U3MEHEHUH U IOTIOJTHEHUH B PsiJl 3aKOHOB, CBS3aHHBIX C IIPOIEAYPHBI-
MH 0COOCHHOCTSIMU (MEXaHH3MOM ) TPEKPAIIICHIUS IMYTIICCTBCHHBIX ITPAB HA YKIJIbE.

Knroueesvie cnoga: BriceneHNe, UTTOTEKA, OPTaH OMEKH U MOMICUYUTEIHCTBA, HC-
MTOJTHUTETBHOE MTPOU3BOICTBO, OOpaIeHHE B3BICKAHNUS, TOJDKHUK, KPEIAUTOP.

Koval O. The foreclosure on the mortgaged housing on the basis of execu-
tive notary: gaps and ways of their correcting

Work is devoted to practical principles which regulate the foreclosure of the
mortgaged property. Gaps in laws that need urgent solution are identified. There is
a necessity of increasing the range of rights of guardianship organs and the need
for changes and additions to several laws relating to procedural characteristics
(mechanism) termination of property rights.

Keywords: eviction, mortgage, guardianship authority, enforcement proceed-
ings, foreclosure, debtor, creditor.
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VJIK 346.244 P. IIpokxon’es, 3mo6yBau kadenpu rocmo-
mapcbkoro npasa HalionanpHoro yHisep-
curery «lOpunudna akagemisa Ykpainnm ime-
Hi fIpocmaBa Mynporo»

IlignpueMcTBa, AKi MAaIOTH
CTpaTeriyHe 3HaYeHH:I IIs1 eKOHOMIKM i Oe3meKu:
1po6/1eMy IPaBOBOTO PeryI0BaHHA

VY crarTi BU3HAYEHO NMPOOIEMHI aCIIEeKTH BiJIHECCHHS Ha 3aKOHOIaBYIOMY PiBHI
MATPUEMCTB 3aJI3HUYHOT raiy3i YKpaiHu 10 TaKHX, 10 MaloTh CTpaTeriyHe 3Ha-
YEHHS JIJIS1 eKOHOMIKH 1 O€31eKH JIepiKaBH.

Knrouosi cnoea: xputepii BiTHECCHHS, MANPUEMCTBA 3aJIi3HUYHOI Tamy3i,
cTpareriyHe 3HaUCHHS JUIs eKOHOMIKH 1 Oe3IeKn JiepKaBy.

[Tepemycim ciig 3a3HAYUTH, IO OKPEMi MUTAHHS BiJHECEHHS Cy0’ €KTIB
TOCIIO/IAPIOBAHHS JIEPKABHOTO CEKTOPY €KOHOMIKH JIO TaKUX, IO MalOTh
CTpaTeriuyHe 3Ha4eHHS [l CKOHOMIKH 1 Oe3MeKH IeprKaBH, 3arajioM Ha JI1-
CepTaniifHOMy Ta MOHOTPa(iYHOMY PIBHSX 3 €KOHOMIYHOI TOYKHU 30Dy
BHCBiTITIOBaUMCS y parsix A. B. CkienroBoi, JI. M. 3umu, B. B. Pa6inina
Ta IHIIUX.

Pa3om i3 TUM 0COOIMBOCTI BiIHECEHHS T IIPUEMCTB 3aJ1I3HUYHOTO TPaH-
CIIOPTY 3araJisHOr0 KOPUCTYBaHHsI YKpaiHU A0 TaKHX, 10 MalOTh CTpareriy-
He 3Ha4YeHHSI JJ1s1 eKOHOMIKH 1 Oe31eKn epkaBy, He Oyir PeIMETOM OKpe-
MOTO AOCTiPKEHHS B IOPUAWYHIN JiTeparypi; HOpMaTUBHE PETYIIOBAHHS
THCTUTYTY BKa3aHHUX IIPABOBIJHOCHH Y LIIIOMY 3aJIMIIAETHCS HEJIOCKOHAINM;
B YKpaiHi BiZICyTHE Ha 3aKOHOIAaBYOMY PiBHI BU3HAYCHHS MOHSATTS «ITiIPH-
€MCTBO, I1I0 Ma€ CTpaTeriyHe 3HAYCHHS U151 EKOHOMIKH 1 O€3I1EKH IepKaBU».
3a3HaucHe 00YMOBITIOE aKTYaIbHICTB ITi€1 HayKOBOI CTaTTi.

MerToro 11i€l cTaTTi € BU3HAUCHHS MPOOJIEMHUX aCIIEKTIB BiJIHECEHHS
cy0’€KTIiB roCroapiOBaHHs JIEPKaBHOI'O CEKTOPY €KOHOMIKU B YKpaiHi,
30KpeMa MiANPUEMCTB 3a1i3HUYHOI rajrysi, 10 TaKkuX, 10 MAlOTh CTpare-
TiYHE 3HAYCHHS TSI €CKOHOMIKH 1 O€3ITeKH IepKaBH, IS PO3POOKH HAYKOBUX
PEeKOMEHIAIlii, CTIPSIMOBAHUX Ha MOAAJIBIIE YI0OCKOHAIIEHHS HOPM YHHHOTO
3aKOHO/JIABCTBA.

[IpaBoBY OCHOBY BU3HAUECHHsI 00’ €KTIB Iep>KaBHOT BIACHOCTI, 1110 MAIOTh
CTpaTeTivHe 3HAUYCHHS JJTT CKOHOMIKH 1 O€31eKH epyKaBH, CTAHOBIIATEL YKa3
[Ipesunenta Ykpainu «I1po ¢pinaHCOBY MiATPUMKY iIHHOBALIIIHOT AisUTEHOC-
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Ti OiIPUEMCTB, [0 MAIOTh CTPATETiYHE 3HAYCHHS JIJIsi EKOHOMIKH Ta 0e3-
neku aepxau» Big 20.04.2004 p. Ne 454/2004; nocranou Kabinety Mi-
HicTpiB Ykpainu «[Ipo 3aTBepKeHHS MEepeiKy i IPUEMCTB, SKi MalOTh
CTpareriuyHe 3HaUYCHHS [l CKOHOMIKH 1 Oe3reKku nepkasmy» Bix 23.12.2004 p.
No 1734; «Ilpo Bu3Ha4YeHHS KPHUTEPIiB BiAHECEHHS 00’ €KTIB JepKaBHOI
BIIACHOCTI JI0 TaKWX, IO MAIOTh CTpaTeTiuHe 3HAYEHHS JJII €KOHOMIKH
i 6e3nexu nepxkasm» Bix 03.11.2010 p. Ne 999; Haka3zu MiHicTepcTBa €KO-
HoMikn Ykpainu «IIpo 3arBepmkenHs MeTonnIHUX peKOMEHIAIliH 1Mom10
MTPOTHO3YBaHHS HACII/IKIB Ta OIIHKY BILTUBY HA CTaH €KOHOMIYHOI Oe3IeKn
JICpKaBU TMPUBATH3AIlii JIeIKUX KaTeropid miamnpueMctsy Big 29.05.2009
Neo 518; «IIpo 3atBepmxerns [lopsnky momaHHS Ta PO3TISATY TMPOIO3UITIN
moA0 GOpMyBaHHS TepeiiKy 00’ €KTIB JIep:KaBHOI BIACHOCTI, 110 MalOTh
CTpaTeriyHe 3HauYCHHSI JJIs1 CKOHOMIKH 1 O0e3meku aepxkasuy» Bix 03.12.2010
Ne 1546 To1uo.

Hacammnepen ciin 3a3Ha4uTH, 1110 caMi KpUTEpii BiiHECEHHS 00’ €KTiB
JICP’KaBHOT BJIACHOCTI JI0 TaKUX, 1[0 MAlOTh CTPATeTiuHE 3HAYCHHS JJIs
€KOHOMIKH 1 Oe3IeKH ep:KaBy, 3 MOMEHTY iX 0(iliifHOTO 3aTBEPIKEHHS
15.05.2003 p. [TocranoBoto Kabinery MinicTpiB Ykpainu Ne 695 (na
CHOTOJIHI BTpaTHJIa YUHHICTB) 3MiHIOBaKCch Kabinetom MiHicTpiB Ykpa-
THE mpuyi, 6e3 Oyab-sKoro O]IIiHHOTO PO3’ICHEHHS YM HAyKOBOTO 00-
IPYHTYBaHHS.

Takox ciin 3a3HaunTH, 0 [leperik miamprueMCTB, sIKi MalOTh CTpaTe-
riyHe 3HaYeHHS IS eKOHOMIKH 1 Oe3IeKu Jep)KaBh, OyB 3aTBepKCHUN
[TocranoBoro Kabinety MinictpiB Yipainu Ne 911 Bix 21.08.1997 p. (na
CHOTOHI BTpATHJIa YHHHICTH), TOOTO 3a mIicTh pokiB (!) 10 BU3HAYCHHS
KpHUTEpIiiB BiIHECEHHS 00’ €KTIB Iep>KaBHOI BIIACHOCTI JI0 TaKUX, [0 MAFOTh
CTpaTeriuHe 3HaueHHsI AJIsi EKOHOMIKHU 1 O€3MeKH IepiKaBH, [ 3MIHIOBABCS
Kabinemom Minicmpis Ykpainu npomsieom 15 poxie 15 paszie y Oix 3men-
WleHHsl KiIbKOCMI 8KA3AHUX NIONPUEMCIE.

Corij 3a3HaUUTH, 10 1 HA 1IEH Yac y JI0UYOMY 3aKOHO/IABCTBI YKpaiHu
BIJICYTHE YiTKE BU3HAUEHHS TIOHATTS «ITiMTPUEMCTBO, SIKE Ma€ CTpaTeTivHe
3HAYCHHS JJIsl EKOHOMIKH 1 O3MEKH JICPIKABIY.

Tak, JI. M. 3uma BBakae, 1110 i1 HiAMPUEMCTBAMY CTPATETTYHOTO 3HA-
YEHHS PO3YMIIOTh TaKi MiIMPHEMCTBA, IO 3a0e3MeIYIOTh CKOHOMIUHY He-
3aJIeKHICTh Kpainwy, ii gepkaBHicTh [1].

Jleio 1HIIMH MiaXi1 0 BU3HAYCHHS IMiIITPUEMCTBA CTPATEriuHOrO 3Ha-
YeHHS 3aCTOCYBaB POCIMCHKME 3akoHOMaBelb. Tak, Yka3zoMm lIpesumenra
Pociiicekoi @enepanii Big 04.08.2004 Ne 1009 3arBepmxkeno «llepemix
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CTpaTeriyHux MiANPHEMCTB 1 CTPATEriuHUX aKLIOHEPHUX TOBAPHCTBY, J10
AKX BiJHECEHI «(enepaabHi Aep)KaBHI yHITapHI MiITPUEMCTBA, M0 31H-
CHIOIOTH BUPOOHUIITBO MPOAYKIIii (POOIT, MOCIYT), IKa Ma€e cTpaTeriyHe
3Ha4YEHHS Ui 3a0e3Me4eHHs] 000POHO3aTHOCTI 1 Oe3MeKu JiepKaBH, 3a-
XHICTYy MOPAJBHOCTI, 3I0POB A, MpaB i 3aKOHHUX iHTepeciB rpoMaisiH Po-
citicekoi denepartii» [2].

UYunnwnii [ocnionapebkuit kogeke YKpainu nuiie y myHkTi 2 crarti 117
pOOUTH IOCHIIAHHS Ha T€, IO 1HO3EMHI M AMPUEMCTBA HE MOXKYTh CTBOPIO-
BaTHCS B ray3siX, BU3HAYEHUX 3aKOHOM, 1110 MAIOTh CTpaTeriuHe 3HAYeHHS
1151 O€3TIEKH JICPKABH.

Opnnax 3akoHoM Ykpainu «IIpo ocHOBH HaIliOHAIBHOI Oe3Mmekn Ykpai-
HU» TaKOXK HE HAaJaHO BU3HAYEHHSI aHi HOHATTIO «IIINPUEMCTBO, SIKE MA€
CTpaTeriyHe 3HAYCHHSI JIJII EKOHOMIKH 1 O€3IIEKH JIep>KaBW», aHl TOHATTIO
«CTpareriyHa Taixy3b I eKOHOMIKH 1 O6e3nekn AepkaBmy. Jlume y cT. 7
BKa3aHOT0 3aKOHY 3a3Ha4€HO, IO OIHIEI0 13 3arp03 HAIlIOHAIBHUM 1HTE-
pecam Ta HalioHaNbHIK Oe3nerni YkpaiHu B ekoHOMiuHIN cdepi € Hebe3-
TIeYHe I eKOHOMITHOI He3aJeHOCTI YKpaiHu 3pOCTaHHS YacCTKH 1HO-
3EMHOTO KaIliTANY Y CIpame2iuHux 2aiy3s1x eKOHOMIKH.

[MocunaHHs Ha TEPMIH «ITIATPHEMCTBO, SIKE Ma€ CTpaTeriyHe 3HAUYCHHS
JUTSE EKOHOMIKH 1 O€3TeKH iep:kaBm» € B CT. 5 3akony Ykpainu «IIpo mpu-
BaTU3AIli0 IepKaBHOTO MaifHay, fie 1o rpynu [, 3a kinacudikarieto 06’ ekTiB
MIpUBaTU3allii, BITHECEHO MiAMPUEMCTBA, K MAIOTh CTpaTeriyHe 3HAYCHHSA
JUTSI EKOHOMIKH 1 Oe3MeKH JIepyKaBH, OJHAK BU3HAYCHHS BKA3aHOTO ITiIITPH-
€MCTBA TaKOX BiJICYTHE.

He po3kpuTo BU3HAUSHHS BKQ3aHOTO MOHSTTS 1 B T1I3aKOHHUX HOpMa-
TUBHUX JJOKYMEHTaxX YKpaiHu.

Tak, 3rigHo 3 MeToOANYHUMHU PEKOMEHIAIISIMH IIOAO MTPOTHO3YBaHHS
HACJIKIB Ta OIIHKHY BIUIMBY Ha CTaH EKOHOMIYHOI O€3IIeKH Iep KaBH MPH-
BaTH3AaIlil JesSKUX KaTeropiil miAMpUEMCTB, sIKi 3aTBEpIKEeHI Haka3oM Mi-
HicTepcTBa eKOHOMIKH Ykpainu Big 29.05.2009 Ne 518, «mianpueMcTBa, 110
MarOTh CTpaTeTiuHe 3HAUYCHHS JIJIsT €KOHOMIKH 1 O€3TeKH Mep>KaBu — ITiJl-
npueMcTBa (Oprasizauii), siki BHECEHI1 10 epeiKy HiIIPHUEMCTB, SIKi MatOTh
CTpaTeriyHe 3HAYCHHS JJIsl CKOHOMIKH 1 OC3IICKH JICPIKABNY.

Opnnaxk, mpoanamizyBasmi [loctanoBy Kabinety MinictpiB Ykpainu
«IIpo 3aTBepKEHHS MEPENiKy HiAMPUEMCTB, SIKi MalOTh CTpaTeridyHe 3Ha-
YEHHS JIJII EKOHOMIKH 1 Oe3neku nepxxaBu» Ne 1734 Bin 23.12.2004 p.,
MOYKHA 3pOOUTH BUCHOBOK, IIO /IO BiATIOBIHOTO MEPETIKY BiIHECEHI JIUIIIe
HaliMeHyBaHHsI IAMPUEMCTB Ta CTUCII JJaHl PO HUX (MiANOPSIIKOBaHICTh
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OpraHy ymnpaBliHHS JepXaBHUM MaiiHoM, kox €/IPTIOY, micue po3ramry-
BaHHS), a CaMe BU3HAYCHHS BKA3aHOTO MiAIPUEMCTBA BiICyTHE.

Heo0xiHO 3a3HauuTH, 110 HASIBHICTH Y MiAIPUEMCTBA CTATYCY «ITiITIPH-
€MCTBO, SIKE MA€ CTpaTEriyHe 3HAUYCHHS JJIs1 EKOHOMIKH 1 O€3MEKH JeprKaBm
Ha/Ia€ JI0JIaTKOBI rapanTii HOro AisTbHOCTI Y (hopmi momarkoBoro (iHaHcy-
BaHHS 32 paXyHOK JiepaBHOTO Oromkety. Tak, Ykazom [pesnnenta Ykpainn
«IIpo dinaHCOBY MiATPUMKY 1HHOBaLUIWHOI AiSIIBHOCTI MiAIPUEMCTB, IO
MaloTh CTpaTeridHe 3HAYCHHS IS €KOHOMIKH Ta OE3MeKu IepiKaBm»
Ne 454/2004 Binx 20.04.2004 p. nependavaeThes, MO i 9ac PO3POOTICHHS
MPOEKTIB 3aKOHIB Mpo JlepkaBHMI Oro/KeT YKpaiHH CIPSIMOBY€ETHCS HE MEHII
sk 10 % KomITiB, OTPUMAaHUX BiJ MTpHUBATH3aIlil Jep)>KaBHOTO MaifHa, Ha ¢i-
HAHCOBY MIATPUMKY iHHOBAIIMHOI JIISUTBHOCTI TaKuX MianpueMcTB. Hario-
HaJIbHOMY OaHKy YKpaiHM pEeKOMEHJOBAHO BYKMBATH 3aXOMIB JI0 CTUMYIIIO-
BaHHS y9acTi KOMEPIIIHHUX OaHKIB Y JOBFOCTPOKOBOMY KPEIUTYBaHHI iHHO-
BaIliifHUX MPOEKTIB BKA3aHUX ITiIPHUEMCTB TOIIIO.

Kpim Toro, IlocranoBoro Kadinery MinictpiB Ykpainu «IIpo Bu3Ha-
YEHHS KPUTEPIiB BiTHECEHHsI 00’ €KTIB JepKaBHOI BIIACHOCTI 10 TAKHUX, III0
MAalOTh CTpATeriuHe 3HAUCHHS JIJIsl eKOHOMIKH 1 Oe3mnexu nep:xkasu» Ne 999
Bix 03.11.2010 p. BcTaHOBJICHO TaKi KpUTEPIT BiTHECEHHS 710 00’ €KTIB Jiep-
YKaBHOI BIIACHOCTI, 1110 MAIOTh CTpATEeTidyHe 3HAYCHHS JIJIs1 EKOHOMIKH 1 0e3-
MeKH JeprkaBu: 1) miaAnpreMcTBa NanuBHO-EHEPTETHYHOTO KOMILIEKCY, SIKi
3a0€3MeuyoTh IIJIICHICTh 00’ €IHAHOT CHEPreTUYHOI CUCTEMU YKpaiHu,
30KpeMa JHcIeT4epchke (OnepaTHBHO-TEXHOJIOTIYHE) YIIPaBIiHHS 3a3Ha-
YEHOIO CUCTEMOI0, eKCIUTYaTyIOTh MaricTpaibHi Ta MbKIEpKaBHi €IeKTpUY-
Hi MEpeXi, aTOMHI €JIEKTPOCTaHII{, TIAPOETICKTPOCTAHIIIT 3 TPEOISIMH, III0
3a0e3MeuyroTh BOIOTIOCTa4YaHHS CIIOKHBAYaM; T1IpOaKyMYITFOI0Ui el1eKTPO-
cTaHUii Ta rigpoenaekTpocTaHii (KpiM MaluX TigpOeNeKTPOCTaHIIii),
JiepKaBHE TAPHUEMCTBO « EHEproprHOKY, MiAMPHEMCTBA, 1110 IPOBAIATH
TUSUTEHICTD 3 TPAHCIIOPTYBAHHS MaricTpabHIMU ra30- Ta HaTompoBoIaMu
1 30epiranHs y mijg3eMHUX Ha(TO- Ta ra30CXOBUINAX; 2) M AMPUEMCTBA, 1110
3MIACHIOIOTh TPAHCIIOPTYBAHHS XIMIYHHUX MPOAYKTIB MariCTpaTbHAMHA
TpyOOIpoBOaMH Ta 0OCIYrOByBaHHS TaKUX TPyOONpoBOiB; 3) miamnpu-
€MCTBA, 110 3/1IHCHIOIOTH T'e0JIOT1UHE BUBYCHHS 1 pO3pOOKY HAPTOra30BHX
HaJp 3 METOIO TOIIYKY Ta PO3BIIKH POMOBUIN Ha(PTH i razy, BUIOOYTKY
Ha(TH 1 ra3zy abo ix 30epiraHHs, MOBEPHEHHS (3aXOPOHEHHA) CYMyTHIX
1 CTIYHUX BOJI, IHIIIMX BIJXOJIB, 110 BHIOOYBAIOTHCS B MPOIIECI PO3BIAKU
1 po3poOKu pomoBuil HaTH 1 ra3y; 4) miINIPUEMCTBA, SKi 3I1HICHIOIOTH BU-
no0yBaHHS Ta epepoOKy KOPHCHUX KOTAJUH 3arajlbHOACPKaBHOTO 3HA-
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YeHHS; 5) MiANPHEMCTBA, 110 MPOBAAATH TONOrpado-reoae3nyHy i KapTo-
rpadivHy HiSIBHICTH; 6) MiIIPUEMCTBA, 110 MPOBAAITH T1IPOMETEOPOIIO-
TIYHY AiSUTBHICTB; 7) MiANPUEMCTBA, 10 MPOBAAITH MisIIbHICTE y chepi
TEJIeKOMYHIKallill, KOPUCTYBAaHHS PaZiodacTOTHUM PECYpCOM Ta HaJaHHS
MTOCITYT TIOIITOBOTO 3B’ 3Ky, A€ KaBHI pajio- 1 TenekoMmnanii; §) miamnpu-
€MCTBA 3aJII3HUYHOTO TPAHCIOPTY 3arajbHOr0 KOPUCTYBaHHS, a TAKOXK
MiAMPUEMCTBA aBTOMOO1JIBHOTO, MOPCHKOTO Ta PIYKOBOTO TPAHCIIOPTY;
9) miampueMcTBa aBiaIliifHOT Ta PAKeTHO-KOCMITHOI IpoMHUCIoBOCTI; 10) -
MIPUEMCTBA, BITHECEHI JI0 KaTeropii uBijIbHOI 000poHw; 11) mianpueMcTBa,
KOHTPOJIb 32 JIISUTBHICTIO SIKUX 3 OOKY JIep’KaBH IapaHTye 3aXHCT IPOMaJIsiH
BiJl HACJII/KIB BIUIUBY HEKOHTPOJILOBAHOTO BUTOTOBJICHHS, BUKOPUCTAHHS
abo peanizauii HeOe3meuHoi NPoAyKILii, mociyr abo HeOe3neYHUX BUPOO-
HULTB; 12) xmidonpuiiManbHi Ta X11003aroTiBebHI HiANPUEMCTBA, 10
3a0e3IeuyIOTh PO3MIIIIEHHS 1 30epiraHHs MaTepiaIbHAX IIIHHOCTEH IepiKaB-
HOTO PEe3epBY, B TOMY YMCIi MOOiTi3amiiHUX 3amaciB, Ta 30epiraHHs mpo-
IyKILii Jep>kaBHOTO iHTEepBeHILiHOTO QoHmy; 13) mianpuemcrsa, siKi cra-
HOBIISITh HAYKOBHI 1 HAYKOBO-TEXHIYHHI ITOTEHITIAI IEPYKABH Ta € BAKOHAB-
LSIMU 3arajbHOJEPKaBHUX LIJIbOBUX HAYKOBO-TEXHIYHHUX HpOTrpam
1 IepKaBHUX 3aMOBJICHB; 14) miAnpueMcTBa-cyd’ €KTH MPUPOJIHUX MOHO-
TIOJIiHA, SIKi TIPOBAIATH JiSUThHICTh Ha 3arajbHO/IEP)KaBHOMY PHHKY TOBApiB;
15) miampuemcTBa, YacTka MPOAYKLII SKUX HA 3arajibHOJCP)KaBHOMY PHH-
Ky TOBapiB, [0 Ma€ BAXKJIMBE COIIaTbHO-eKOHOMIYHE 3HAYeHHS, IEPEBUIILY€
35 BizcoTkiB a0 Ti, K1 pa3oM 3 OAHUM 200 JBOMA iHIIMMU MiAIPUEMCTBA-
MH MaloTh Ha TAKOMY PHHKY CYKYITHY YacTKy, 10 iepeBuirye S0 BiICOTKiB,
a60 He OibIIe HiXK 3 YOTHPMA IHITIMH MiATPUEMCTBAMH MAIOTh Ha TAKOMY
PUHKY CYKYITHY 4acTKy, 110 nepeBuirye 70 BincoTkiB; 16) miampueMcTBa,
CepeTHbOOOTIKOBA KUTBKICTh IITATHUX MPAIiBHUKIB SKUX MEPEBHIILYE S5 THC.
oci0; 17) mianmpuemMcTBa, sIKi HaJaekKaTh A0 KaTeropii BEIMKUX TJIATHHUKIB
HOJATKIB.

Takum 4MHOM, BCTAHOBJICHO, 1110 y BKa3aHiii [locTaHOBI BiJICYTHE YiTKe
BU3HAUCHHS MOHATTA «IIIJIPUEMCTBO, SIKE MA€ CTPATEridHe 3HAYCHHS JJIS
EKOHOMIKH 1 Oe3MeKu AeprKaBm» Ta BiACYTHIM MOPSAOK HAaJaHHS ITiIIpU-
€MCTBaM JIep>KaBHOI ()OPMHU BIACHOCTI CTATYCY IiANPHEMCTBO, SIKE Ma€
CTpaTeriyHe 3HAYEHHS 1T €KOHOMIKH 1 OE3TeKH AepKaBI».

[IpoBenenuii HaMy aHasli3 BULIE3a3HaYE€HUX HOPMATUBHHUX JOKYMEHTIB
00YyMOBIIIOE HEOOX1THICTh 3alIPOTIOHYBATH albTepHATHBHE (aBTOPCHKE) BU-
3HAYEHHS HOHATTS «HIANPUEMCTBO, K€ Ma€ CTpaTeriuyHe 3HAYCHHS AJIS
CKOHOMIKH 1 O€3MeKU AepKaBm».
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[liampueMcTBO, sike Mae cTpaTeriyHe 3Ha4eHHS Il eKOHOMIKH 1 0e3-
TIEKH JIep>KaBU, — IIe Cy0’ €KT TOCTIOMApIOBAHHS IEPKABHOTO CEKTOPY
€KOHOMIKH, SIKOMY HaJIe)KaTh a00 3a SIKUM 3aKpiIlIeHi 00 €KTH AepKaBHOI
BJIACHOCTI, y TOMY YHMCIIi KOPIIOPAaTHUBHI MpaBa Jep>KaBU y CTaTyTHUX Karli-
Tajax TOCTOMapChKUX TOBAPWCTB Ta KWW BIAMOBimae xoua 6 ogHOMY
3 KpUTEPiiB, BUBHAUYEHHX 3aKOHOIaBCTBOM YKpaiHH MIO/I0 BKa3aHUX MPaBO-
BiIHOCHH, 1/a00 Y BCTaHOBJIEHOMY MOPSIIKY BHECEHUH 10 MepesiKy mij-
MIPUEMCTB, SKi MAlOTh CTpaTeTivHe 3HAYCHHS I CKOHOMIKH 1 Oe3meKu
JIepIKaBH.

3a3zHaueHe BU3HAYCHHS M IKPIIITIOETHCS (PAKTHIHOIO HASIBHICTIO B JISTKUX
TaTy3sX eKOHOMIKH YKpaiHu, 30KpeMa B 3alli3HUYIHINA Tary3i, cy0’€KTiB roc-
MOIaPIOBAHHS, SIKi 32 CBOIMH XapaKTEPUCTUKaMU BIANIOBINAIOTH KPUTEPIIM
BIJTHECEHHSI MIJMPUEMCTB JI0 TaKHX, 10 MAKOTh CTPATEriuHEe 3HAYCHHS IS
E€KOHOMIKH 1 OE3TEeKH JIep>KaBH, ajie 10 BKazaHoro [leperniky He BHECEHI.

Ha croromni [Tocranosoro Kabinery MinictpiB Ykpainu «IIpo 3arBep-
JOKEHHS TIepesIiKy MiMPUEMCTB, SIKi MAlOTh CTpaTeTiuHe 3HAUYCHHS JJIs
eKOHOMIKH 1 Oe3meku nepskaBm» Ne 1734 Bix 23.12.2004 p. 10 BKa3zaHOTO
[lepeniky BaeceHi 10 gep’kaBHUX MiAIPUEMCTB Ta 7 BIAKPUTUX aKLIOHEP-
HUX TOBapUCTB, Y CTATYTHHX KaIliTanax sIKUX € KOPIIOpaTuBHI Tpasa Jiep-
JKaBH, Ta SKi HAJIEXKATh 70 3aJi3HUYHOI Taxy3i YKpaiHu.

OnHak HaMK BCTaHOBIIEHO, 1110 110 cepu ynpasninas Jepxasnoi an-
MiHICTpamii 3aJi3HUYHOTO TPAHCIIOPTY YKpaiHU HANEeKUTH JlepxaBHe mija-
MIPUEMCTBO « YKpPATHCHKUH JIep)KaBHUI IEHTP 3 eKCIUTyarallii criemniai3o-
Banux BaroHiB» (Kox €JIPIIOY 1056362) (nani — AI1 Ykpcnenparon).

OcHoBHUMU HanpssMaMu TisutbHOCTI JITT YiperernBaroH €: KamitaaibHHH,
KaIliTaTbHO-BiI0YTIOBHHIA 1 IETIOBCHKUI PEMOHT BaHTXXHHUX BaroHiB; €KC-
IuTyaTalist i 00cIyroByBaHHS CIielialli30BaHUX BArOHIB; peMOHT 1 popmy-
BaHHS KOJIICHUX Tap; BUTOTOBJICHHS 3allaCHUX YaCTHH IS 3aTI3HHYHOTO
TPaAHCIIOPTY; HaJJaHHsI TPAHCIIOPTHO-EKCIISANIIIMHUX TOCIYT i 9ac mepe-
BE3CHHS EKCIIOPTHO-IMITIOPTHUX, TPAH3UTHUX Ta 1HIIUX BAHTAXIB; BUTOTOB-
JIEHHS OymiBeJIbHUX BUPOOIB 1 MarepiaiiB Tomo. [lixmpuemMcTBO BoJOIi€
BEJIMKUMHU BUPOOHUYHMMH TOTYKHOCTSIMH, SIK1 TO3BOJISIIOTH BUKOHYBAaTH
peMoHT j1o 7500 BaHTaXHHUX BaroHiB Ha pik [3].

Kpim Toro, JII1 YkpcrnernBaron HaJxeKATh 10 KaTeropii BEIMKUX TIIaT-
HUKIB MOJATKIB, IO MiATBEP/KYETHCSI HOTO BKITFOUCHHSM 32 HOMepoM 178
1o Peectpy Benukux IUIaTHUKIB moaatkiB Ha 2013 pik, 3riHO 3 HaKa30M
JepxaBHoi mogaTkoBoi ciyk0u Yipaiau Big 17.09.2012 Ne 837 «IIpo 3a-
TBepKkeHHA PeecTpy Benukux ruiaTHUKIB oAatkiB Ha 2013 pik» [4].
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Ha mincrasi BumeBukiaeHoro soavaernes, mo JI1 Ykpcnensaron
€ T IPUEMCTBOM 3aJTI3HUYHOTO TPAHCTIOPTY 3arajibHOr0 KOPUCTYBaHHS —
Cy0’€KTOM TOCTIOIaPIOBAHHS JIEPKABHOTO CEKTOPY €KOHOMIKH Ta HAJIE)KHUTh
JI0 KaTeropii BEIMKUX IUIATHUKIB MOJIATKIB, TOOTO BI/IMOBIA€ JIBOM KPUTE-
pisiM BiHECEHHS 10 MepeNiKy MiAIMPUEMCTB, SIKi MalOTh CTpaTeridyHe 3Ha-
YeHHS ISl eKOHOMIKH 1 Oe3MeKu Jiep:kaBH, 3aTBepkeHnM [locTaHoBoio
Kab6inety MinictpiB Ykpainu «IIpo Bu3HAaUeHHS KPUTEPiiB BilHECEHHS
00’€KTIB Tep’KaBHOI BIIACHOCTI JI0 TAKUX, 110 MAIOTh CTPATETIdHE 3HAYCHHS
JUTSE eKOHOMIKH 1 6e3riekn neprxaBm» Ne 999 Bin 03.11.2010 p., ajne He BKIO-
4yeHuM 70 [leperiky mignprueMcTB, sIKi MAlOTh CTpaTeriyHe 3HaYCeHHS AJIs
E€KOHOMIKHY 1 O€3MEeKH JAepKaBH.

Taxum ynHOM, BOadaeThCs, 1m0 11 Ykperensarox ae-hakro € miarnpu-
€MCTBOM, SIKE Ma€ CTPATEriuHe 3HAYCHHS JIJIsl EKOHOMIKH 1 Oe3MeKH Jiepika-
BH, a Jle-Fope BKa3aHOTO CTaTyCy He Mae.

Takox 10 BkazaHoro [lepeniky He yBifIIUIM Taki Jep:KaBHI TiANPUEM-
CTBa 3aJI3HUYHOTO TPAHCIIOPTY 3arajbHOro KopuctyBaHHs (Hanari — JI1),
SIKI KpIM ITHOTO HaJIeXkKaTh IO KaTeropii BEIMKUX IUIATHUKIB ITOAATKIB, SIK
JIT «YkpaiHuchKkuii epaBHUI LHEHTP TPAHCIIOPTHOTO cepBicy “Jlicku™» —
inentudikaniinuii koq €JIPIIOY (mam — ko) 01069755; AI1 «Ykpain-
CHKUH IEHTp MeXaHizamii KomiHuX po0iT» (xox 31349738); I «Yopas-
JIHHS TPOMUCIIOBUX MiANPHEMCTB JlepkaBHOT aqMiHicTpanii 3ai3HIYHOTO
TpaHcropty Ykpainm» (kox 24249750); A1 « YkpailHCbKHI TpaHCTIOPTHO-
norictuaHui neHTpy (kox 34619229); 111 «/lapHumbkuii BATOHOPEMOHTHHIA
3aBom» (xox 14294471); AI1 « YkpaiHCbKUI AepKaBHUI LIEHTP 3aTi3HUIHUX
pedpmkeparopHux nepeBe3eHsb “Ykppedrpanc”y (kox 24210297). Kpim
TOTO, 10 BKazaHoro [lepeiky He yBIHIIUIN TaKi MANPUEMCTBA 3aTI3HIYHOL
rajysi, siKi HaJIeXarhb J0 Kareropil BEJIMKUX IJIATHUKIB MMOJATKIB, sk J{I1
«BinaumaTparcnpmtam (kox 01057491) ta 11 «I[IpoeKTHO-KOHCTPYKTOP-
ChKE Ta TEXHOIIOTiYHEe OFpOo pyxoMoro ckiany Jlep>kaBHOT agmiHicTpartii
3aJi3HUYHOTO TpaHcnopty Ykpainu» (kox 16296913) [5].

Yce BUIICHaBECHE CTBOPIOE PeabHy 3arpo3y sl eKOHOMIKHY 1 6e3-
MIEKU JIEPIKaBU y BUIIISAJII MOKIIMBOCTI HEBKITFOYEHHS Ta/a00 BUKIIFOYCHHS
3 ykasanoro [lepeiniky mianpueMcTB Jep:KaBHOT POPMH BJIACHOCTI 3 TO-
JATBIIAM 1X BiTUy>KEHHSM (TTPUBATH3AINIEI0) 1HO3EMHUM IOPUIUIHIM a00
¢biznuHIM ocobaM.

VYkazane npsMo cynepeuuts 1. 4.3.3 Crparerii HalioHaJIbHOT Oe3eKu
YKkpaiHu, 3TiTHO 3 IKUM OTHHM i3 KJIFOUOBHX 3aBaHb ITOJIITHKH HAIliOHAITb-
HOT Oe3leku y BHYTPIlIHIN cepi € 3a0e3edeHHs CKOHOMIYHOI Oe3MeKn
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VYkpaiHu NUISIXOM MiIBUINEHHS ¢()EKTUBHOCTI JIEPKABHOTO KOHTPOIIO 32
JUSUTBHICTIO TIATIPUEMCTB, 1110 MalOTh CTpATeTivHe 3HAUYSHHS JIsI EKOHOMi-
KU Ta O€3MeKH JepKaBH.

[linObuBaroun miICyMOK, MONUIBHO IIE pa3 IMiKPECIUTH, IO IS YCy-
HEHHs TOAIOHUX MPaBOBHUX KOMI3id Ta /IS 3MIIIHEHHS €KOHOMIUHOT 0e3-
MeKr YKpaiHH MIISTXOM HeAOMYIIEeHHS PUBATH3AIII] T IMTPUEMCTB JeprKaB-
HO1 ()OpMH BIACHOCTI, SIKi MAlOTh CTpaTeTiuHe 3HAYCHHS JJIT KOHOMIKH
1 Oe3mekn epikaBy, Ha HAITY TyMKY, HCOOXITHO YXBAJIUTH €UHI KPUTEPil
BiIHECEHHS 00’ €KTIiB Jep>KaBHOI BIIACHOCTI IO TaKUX, IO MAlOTh CTpare-
TiYHE 3HAYCHHS JJI1 €KOHOMIKH 1 O€3MEeKH IeprKaBH, OPSIOK 3aCTOCYBaH-
HS BKa3aHUX KPUTEPIiB Ta TMOPSIOK MMOMAHHS 1 PO3IVISAY MPOTO3UITIH IS
HaJlaHHS TIAMPUEMCTBY BKa3aHOTO CTATYCy IIISXOM CHCTEMaTH3allii BCiX
MiA3aKOHHUX HOPMAaTHBHUX aKTiB YKpaiH! y BUIVISIL 3aKOHY YKpaiHU.
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Ipoxonbes P. Ilpexnpusitus, uMewuue cTparernyeckoe 3HaYeHue 1151
IKOHOMMKH U 0€30IACHOCTH: POO/IeMBbI IPABOBOI0 PeryJIHpPOBAHUSA

B crarbe onperneneHsl mpoOiIeMHbIE acTIeKThl OTHECEHHS Ha 3aKOHOATEIbHOM
YPOBHE MPEANPUATUN JKETE3HOAOPOKHOM OTpaciau YKpauHbl K TaKMM, KOTOPbIE
HMMEIOT CTPAaTeTHUECKOE 3HAUCHHE IS SKOHOMUKH U 0€301MacHOCTH TOCyAapCTBa.

Takoke B craTbe OCBEIIECHBI IIPOOJIEMBI PABOBOTO PETYIIMPOBAHUS IIPETIPH-
SITUH, KOTOPBIE MMEIOT CTPATErHueCKOe 3HaUSHNE JJIsl SJKOHOMHKH M 0€3011aCHOCTH
rocyzapcTna.

Knioueswvie cnoga: npepuATHS KEIE3HOAOPOKHON OTPACIN YKpanHbl, CTpa-
TErn9YecKoe 3HaYCHUE [T IKOHOMHKH U 6€30IaCHOCTH TOCYIapCTBa.
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Prokopiev R. Enterprises having strategic value for economy and safety:
problems of legal regulation

In the article the problem aspects of the assignment at the legislative level of
the enterprises of the railway industry of Ukraine to such, which have strategic
value for economy and safety of the state.

Also in the article highlights the problems of legal regulation of enterprises
that are of strategic value for economy and safety of the state.

Keywords: enterprise of railway industry of Ukraine, strategic value for econ-
omy and safety of the state.
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IpomadsHcbKe cycninbcmeo: 3azasbHomeopemuyHi nioxoou. .. [T

VIK 340.12 C. Consap, 3pobyBau xadenpu Teopii aep-
>KaBU 1 paBa HanioHanpHOTrO yHiBEpCH-
teTy «lOpuanyna akagemisa Ykpainu imeni
SApocnasa Mygnporo»

IpomapAHChKe CYyCHi/IBCTBO:
3araJIbHOTEOPEeTHYHI MiTXOAU 1O BUSHAYEHH A

V crarTi y3araJpHIOIOTHCSI HaBeAEH] B HayIli I IXO/U JI0 PO3KPUTTS IIPHPOIH
1 CyTHICHUX 03HAK IPOMATHCHKOTO CYCIIILCTBA B CyJaCHHX yMOBAX. ABTOp 00-
IPYHTOBYE TOUKY 30pY, 3T1IHO 3 KO0 HAHOLTBII IOBHE YABICHHS PO IPOMA/IAHChKE
CYCILIBCTBO CHOTOHI Ha/[a€ MiIXiM, IO PO3KPUBAE HOro K chepy BiTbHOI KoMy~
HiKalliil y9aCHHUKIB CyCIIIJIbHUX BiZIHOCHH, B OCHOBI SIKOT — HE€ POJIUHHI 3B’ 3KH,
a MeTa peai3yBaTH IeBHI CIIJIbHI IHTepecH (IOJIITHYHOTO, COLIaIbHOTO, EKOHO-
MIYHOTO, KyJIETYpPHOTO YH 1HIIIOTO XapaKTepy) M03a IHCTUTYyTaMH ITyOTiYHOT BIIaIH.

Kntouosi cnosa: TpoMajsIHCHKE CyCIIIILCTBO, IEMOKpATisl, TPaBOBa JIepiKaBa,
iHTEpEC.

I'pomansHCBKE CYCHIIBCTBO — OJIHE 13 KJIIOYOBUX MOHSTH CYy4acHOT
OpUCTIpYAeHITii, TToiToorii, gimocodii, comionorii. Amxe 1e «O1TbIT
cepio3He, HiXK IEMOKparisi, racio, OCKUIbKU MOHSTTS «TPOMaISIHChKE CyC-
MMUJTECTBO» BKa3y€ Ha KOHKPETHI IHCTUTYIIHHI YMOBH 1 HEOOXITHUH iCTO-
puunmii koutekcT» (E. Iennep), «cBoro poay 3Hak yacy abo KOHLENTYallb-
Huii ko enoxu» (3. T. Tomenkosa).

Cuxin BU3HATH, 0 TUTAaHHS CTAHOBJICHHS Ta (QYHKIIOHYBaHHS rpoMa-
JITHCHKOT'O CYCITIbCTRA 3aBK /AU [epeOyBaiy B IIEHTP1 HAyKOBUX JOCITIKSHb
SIK FOPUIMYHUX, TaK 1 IHIIMX CYCHUIBHUX HayK. J[o HalOLIbII IPYHTOBHUX
paiib i3 BKa3aHUX MMPOOJIEM BiIHOCSTH gociikeHHs E. Aparo, I'. Apennar,
A. biniexa, 0. I'abepmaca, E. I'ennepa, P. lapennopda, . Kina, JI. Kona-
koBcbki, JIx. JI. Koena, P. [Tatnema, A. Cenirmena, XK. Kepmana i P. ®ac-
caepa Ta iHmuX. Cepes BITYU3HSIHUX 1 POCIHCHKUX BUCHHX, IO 3POOHIH
CBill BHECOK y PO3B’sI3aHHS MPOOJeM, OB’ A3aHUX 13 SBOJIIOIIIO0 TEOPil
TPOMaJITHCHKOTO CYCIUIBCTBA, CIlif Ha3Baru B. Bapusnina, B. Jlemunosa,
@. Kanaka, A. Kapacs, B. Kusizera, A. Kosnogiii, A. Koyetkosa, I. KpaBuen-
Ka, JI. Mamyra, B. Mopryna, A. Oguniosy, [. Opnosy, f. [laceka, FO. Pe3-
Hika, A. ConogiioBa, B. [llunkapyka Ta iHIINX.

VY minoMy MaeMo KOHCTaTyBaTH, 10 3 TPOOJIEMATHKU TPOMAITHCHKOTO
CYCHIJILCTBA HAKOITMYEHO 3HAYHUN 0OCST HAyKOBHX Mpallb, 10 3yMOBIIOE
HEOOXiHICTh y3araJbHEHHS THX OCHOBHHX MIJIXO/IB 10 BU3HAYEHHS TPO-
MaJISTHCHKOTO CYCIIJIBCTBA, IO TPEICTABICHI B HAYLI.
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I'pomansiHCHKE CYCIIIBCTBO CHOTONHI 37100yBae BU3HAHHS €IEMEHTY
MIIHOTO (PyH/JTaMEHTY MOJIITHYHOT CUCTEMH, HaBITh OLTBII BaXKIJIMBOTO, HI’K
BibHI BuOOpH [1, c. 180]. Sk cipaBeasIMBO BiJ3HAYAETHCS B JiTEparypi,
«HOTO PO3yMiHHS Ma€ CHIIBHO PO3MHTI XapaKTEPUCTUKH 1 pa3oM 3 THM BiJl-
gyBae Ha co0i 30BCIM Pi3HI MiIXOAH JO BU3HAUYEHHS CBOET CYTHOCTI 3 OOKY
BYECHHUX-TIOJIITOJIOTIB, COIIOJIOTIB Ta FOPUCTIBY [2, ¢. 82]. «[loHATTS rpoma-
JSTHCBKOTO CYCIIIBCTBA Haraaye mocMimky Yemmpcbkoro Kora, mo mo-
CMIXa€ThCSI HaM CKPi3b, 32 BUHSITKOM JIUIIIE THX MICITh Y CBITi, 1€ BCE TIIC
MaHYIOTh aBTOPHUTApHI pexkxuMm» [3, c. 27].

Cepell icCHYFOUMX ITiIXOIB JI0 PO3YMIHHS TPOMAJITHCHKOTO CYCITIIbCTBA
MH TIPOTIOHYEMO BUIITUTH TaKi OCHOBHI TPYIIN:

1. Hlupoxkwuii miaxin, npuOIYHUKH SIKOTO MiJ IPOMAASHCHKUM CYCIIiIb-
CTBOM PO3yMIIOTh TICBHUH €TaIl PO3BUTKY Oy/Ib-SIKOTO CyCIiIbCTBA. 3a Ta-
KOTO TIIIXOTy «TPOMAJTHCHKICTBY CTa€ XapaKTEPUCTUKOIO BCHOTO CYCITih-
CTBa B IIJIOMY, Y TOMY YHMCJIi IEpP>KaBH K OJHOTO 31 CKJIaI0OBUX €JICMEHTIB
TaKOTO CyCITLIbCTBA.

[TpuXuIbHUKY HaBEICHOTO MiAXO0LY BUXOISTS 13 TOT'O, 1110 TPOMaISIHChKE
CYCIIUILCTBO HE € IHCTUTYLIHUM (DEHOMEHOM TIOPSIJ i3 TAKUMH CYCIITEHUMH
THCTUTYyTaMu, SIK JIeprKaBa, apTis, poMaJichka opranizaiis. Lle He yrBopeH-
HS, SIKE B IHCTHTYIIHHOMY CEHCI YIMOCH Bi/IPI3HSETHCS BiJl CYCIUTBCTBA 5K
coiasibHOTO (heHOMEHRY. [ poMassiHChKe CYCHIIBCTBO € XapaKTEPHUCTHKOIO
CYCHLUTBCTBA 3 TOYKH 30py HOro caMoopraizailii, CTyIeHsl PO3BUTKY JI€MO-
Kparii, peaizallii mpaB i CBOOO JIFOIWHY 1 TPOMaJITHIHA, BUKOHAHHS TpOMa-
JITHAMU CBOTX MOJITUYHUX 000B’s13KiB. BiINOBIHO, SIKIIIO CITi{yBaTH BKa3a-
Hill KOHIETIii, TePMiH «TPOMaJITHChKE CYCIIIJILCTBOY» O3HAYA€ MEBHUM THIT
CYCHIJILCTBA 3 BiIIIOBIIHUM PiBHEM COIiaIbHOTO, EKOHOMIYHOTO, MOTITHY-
HOTO, KyJBTYPHOIO Ta IPABOBOTO PO3BUTKY [4, c. 76].

Take po3yMiHHS IPOMaJITHCHKOTO CyCIIIbCTBA 1€ HA3UBAKOTh TEHETHY-
HUM 200 06’ €KTHBICTCHKUM. M10ro 06CTOI0I0Th Taki BiOMi 3aXiaHi OTITO-
noru, sk P. Apon, B. I'asen, E. I'eanep, M. Kin, B. Knayc, /1. Kouia,
K. [Mommep. VY misiomy, Take BU3HAYCHHS (DAKTHIHO 301Ta€THCS 3 TOHATTSIM
JeMOKpaTii, HOro BUKOPUCTaHHA HE J0Ja€ HOBOTO PO3YMIiHHS IPOMAISIH-
CBKOTO CYCIHIJILCTBA, & OTKE, BUSBISETHCS 3alBUM.

2. Ilixxig, y Mekax sSKOTO il TPOMaITHCEKAM CYCITHCTBOM TIPHITHS-
TO PO3YMITH KOMILIEKC YCiX TI03aJIepKaBHUX CycubHuX BigHocuH (P. Jlan,
I T Jlinirencekiit, /1. T. KoBryH, A. A. 3iHos’eB, I. Moam, ®. Kongopuri,
M. Mapkyc, M. Monaap, B. B. Mocroswit, A. Cemimxmen, A. K. Yienos,
E. Xankim).
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3a Takoro miAXoay rpoMajsHCbKE CYCHUIBCTBO 3asBIsIE TIPO cede sk
npupoHa ¢hopma Oro3ullii aBTOPUTETY BiIau |5, ¢. 14], po3BUHYTa CUCTE-
Ma CyCHiJIbHUX BIIHOCHH, OCHOBY SIKOi CKJIaJJal0Th HeJlepKaBH1 BITHOCHHH,
IO PeaizyloThcs B TiSUIBHOCTI IHCTUTYTIB IPOMaITHCHKOTO CYCITUILCTBA —
MOJIITHYHUX TAPTisX, TPOMAJCHKUX OpraHizamisx, iHilliaTuBax, rpomMa-
CBKHX pyXax, HeJlep:KaBHHUX 3ac00ax MacoBoi iH(opmarlii, 31iiCHIOIOTh
BU3HAYQJILHUH BIJIMB Ha JisUTbHICTH OPraHiB JAEep:KaBHOI BIaau Ta MPOTH-
TIOTh i y BUNIAAKY ITOCUJICHHS aBTOPUTAPHUX TCHICHITIH.

I'poMaigHCBKE CYCHITBCTBO, TAKMM YHHOM, PO3IIISAAETHCS SIK OCOOIH-
BUH COIIOKYIBETYPHUH MPOCTIP, B IKOMY (DOPMYETHCSI CHCTEMa HeJlepiKaB-
HUX CYCHIIBHUX IHCTHTYTIB 1 BITHOCHH, [0 CTBOPIOIOTH MOXJIUBICTH
1 yMOBH B paMKax 3arajJbHOIPUIHATUX IPABOBUX HOPM KOXKHIH JTIOAMHI K
CaMOCTIHHOMY CY0’€KTY CYCIUILHOIO KHUTTS pealli3yBaTu CBOI rpOMaJIsiH-
CBKi MpaBa, 3aI0OBOJILHATH CBOT MarepiaibHi i AyXoBHI MoTpeOn. CyTHICTD
IPOMaJITHCHKOTO CYCIIJIbCTBA BU3HAYAETHCS MIPOIO 1HIMBITyanbHOi cBOOO-
JI1, CAMOIIIHHOCTI 1 CAMOBH3HAYEHHSI OKPEMO B35ITOi 0COOMCTOCTI B CyC-
MMUILCTBI, @ HOTO 3MICT — B3a€EMOJIICIO 1 B3a€MOBIIHOIIEHHSIM HE3AIEKHUX
OJIVH BiJI OJTHOTO 1 BiJI JIepKaBH iHIUBIIIB.

VY minomy, izest po3MeKyBaHHS TPOMaSTHCHKOTO CYCITUIBCTBA 1 IepiKa-
Bu BuHHUKIA B €Bpori Hanpukinii XVIII cT. i po3poOnsnacs Ha modaTky
XIX ct. TepmiH «rpoMaasiHCbKe CyCHiNBCTBOY» (societas civilas), axuit
TPaJMIIIHHO 3aCTOCOBYBABCS JUIS TO3HAYCHHSI MUPHOTO TIOJIITHYHOTO JIa]TYy,
KEPOBAHOTO HA OCHOBI 3aKOHY, CTaB 3aMiCTh LIbOI'O BUKOPUCTOBYBATUCS IJIS
MO3HAYEHHsI OKPEMOi IHCTUTYLIIOHAILHOI CepH KHUTTH, sIKa HE 30iracThest
3 IHCTUTyTaMH JIep>KaBHOI BIaIH, 0 ICHYIOTh Ha JaHii TepuTopii [6, ¢. 18].
B. B. Peunnpkuii, Takox BUXOASIYH i3 pO3MEKYBaHHS IBOX cpep — rpoma-
JSTHCBKOTO CYCITIIBCTBA 1 JIepKaBH, BKa3ye Ha BIIMIHHICTD iX MPIOPUTETIB.
SKmo uid fepKaBu TaKUMU IIPiOpUTETaMM 3aJIMIIAI0ThCs Oe3leKa, CTa-
OUTBHICTB, TTOPSAIOK 1 3aXUIIEHICT, TO I TPOMAISTHCHKOTO CYCIiIbCTBA
MpiopUTEeTaMu CTAIOTh CBO0O/IA, IHIIIaTHBA, TUHAMI3M 1 CIIOHTAHHA aKTHB-
HicTh [7, ¢. 90].

Ha namry gymKy, BU3HaYeHHSI TPOMAISIHCBKOTO CYCHIIBCTBA SIK 0CO0-
JIMBOT M03ajiepKaBHOI cepr Mae Oe3yMOBHI IepeBaru Haj TIIyMaueHHIM
HOTO SIK 0COOJIMBOTO CTaHy CYCITITLCTBA. BOHO BimOWBae peanbHi Mporecu
PO3BHUTKY CYCHIJILCTBA 1 HOTO COLIaNbHOI CTPYKTYPH, OCKIIBKA BUXOJUTh
13 BU3HAYAJILHOTO YHHHHUKA JIFOJICHKOT TisIIBHOCTI — IHTEPECIB; BHOKPEMITIOE
MMUTaHHS PO B3AEMOBITHOCHHHU TPOMAJITHCHKOTO CYCIIIIBCTBA 1 IepIKaBH,
HaJalouu oMy iICTOTHOTO 3HAYEHHS Y CYCHiJIbHO-IIOJITUYHOMY JKUTTI.
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Pa3om i3 THM MU HE MOXKEMO He ITOMIYaTH, 10 30CEePEIKCHHS JIOCJIITHUKIB
TLTBKH Ha IIMPOKOMY BH3HAYE€HHI IPOMAISTHCHKOTO CYCITLTBCTBA YaCTO MPH-
3BOJIUTH JI0 HEBUIIPABIAHOTO IMPOTUCTABIICHHS HOTO JIepKaBi, aKI[CHTYBaH-
HS yBard JIMIIE Ha CAaMOCTIHHOCTI Ta HE3aJIeKHOCTI Bi Hel. YHACIiIoK
LOTO 3BYXKYETHCS 3MICT I'POMAISIHCHKOTO CYCIIJILCTBA, BTPAYa€ThCA
00’€eKTUBHICTB Horo po3rmny [8, c. 51].

Tak, BKa3y€eThCs, MO 3araJbHUM HEIOJIKOM ITiAXOTY, BIATOBIAHO 10
SIKOTO BHOKPEMITFOIOTHCS JIUIIE JIBl chepu — JepkaBa Ta rpOMaISTHChKE
CYCIIBCTBO — € T€, M0 CTPYKTypa IPOMaJITHCHKOTO CYCIIbCTBA BU3HA-
YAETHCS 3@ «3AJIUIIKOBUM MPUHITUIIOM», TOOTO MUISIXOM BUKIIFOUCHHS 13
COIIAJIBHOTO JKUTTS JIEP>KaBHOTO Hayaia i JeSIKUX acleKTiB IyOIi4HOro
mpasa [9, c. 26].

3. Touka 30py, BIAMOBITHO JI0 SKO1 € TaKi OCHOBHI C()epH CyCITiILHOTO
KUTTSA: MyOniyHa cdepa (TodTo cdepa peamizallii 3araaTbHOTO CyCIITEHOTO
iHTEpecy, a Tomy — cepa QyHKIioOHyBaHHS TyOIiYHOT BIIaAM), EKOHOMIU-
Ha cdepa (B sAKiil BiOyBa€eThCs peanisallis CyTo eKOHOMIYHUX IHTEPECiB
1 PO3BUTOK SIKOT € MOYKJIMBUM SIK 32 YMOBH HasIBHOCTI I'POMAISTHCHKOTO
CYCHiIbCTBA, TaK 1 B yMOBax HoOro BiJIcyTHOCTI abo clabKoCTi), ciMeiHa
ctepa i, HapemTi, rpoMazckka cdepa, To6To chepa BiUTbHOI KOMYHIKaIiT
YJICHIB CYCIUILCTBA 3 METOO peaji3allii IeBHOTO CIIJILHOTO iHTepecy, che-
pa peanizarii ceodomu’'. Takuit migxin BiAnoBigae «rabepMaciBebKiin» ifef,
3a SIKOIO TPOMAJITHChKE CYCIIIBCTBO MOKJIMKAHO 3/[IHCHIOBATH KOHTPOJIb SIK
3a JIep>KaBolo, CTPUMYIOUH 11 B 3a31XaHHI Ha OCOOHCTY, TOMITHYHY, KYJBTYP-
HY, TPOMaJICBKy CBOOOIY TPOMA/ISIH, TaK i 3a KamitajgoM. «Te, 1o MaeTbes
Ha yBa3i IiJ] K POMaSTHCBKUM CYCIUILCTBOMY ChOTO/IHI, 32 KOHTPACTOM 3i
3MiCTOM MapKCUCTCHKOI TpaIullii, OisIbIe He BKITIOUaE [B ce0e| eKOHOMIKY,
3aCHOBaHY Ha MIPUBATHOMY IPaBi i KEpOBaHy 3a JIOIIOMOTOI0 PHHKY Ipalli,
KarritaioMm i Toapamu. [1IBuie 3a Bce, BOHO CKIaIa€ThCS 3 TUX HEYPSJIO-
BHX 1 HEEKOHOMIYHHX 3B’s3KiB 1 JOOPOBUIBPHHUX aCOIiamii, SKi BTUTIOIOTh

'Y pemro iHmMX TepMiHax Ijeit caMuil MifXif MOZaHO B KOJEKTUBHI MOHOrpadii
«[TomiTn4yHa cucrema i rpoMaiIAHChKe CYCIiTbCTBOY, aBTOPU AKOI BKa3yIOTh Ha YOTUPHU
OCHOBHI cepy TPOMaIAHCEKOTO CYCIIiNIbCTBA: IO THYHA — Iie BiTHOCVHN, 1[0 BIHUKA-
I0Tb y 3B’5I3KY i3 3a/JOBOJICHHAM HOMITUYHNUX iHTepeciB i cB0OOJ HIIAXOM 3abe3ledeHHA
y4acTi rpOMajisiH y pi3HOrO pojy MapTiAX, pyXax, Iep>KaBHUX i TPOMaJChbKMX CIIpaBax,
acollialisfx; eKOHOMiYHa — 1le eKOHOMI4Hi BiTHOCHHM i HacaMIlepe[, BiTHOCHHY BIACHOCTI;
coujia/zbHa — Iie YTBEPIKEHHS CEPEIHbOrO K/Iacy; IYXOBHA — 1€ Bifli3epKa/leHHA IPOLeCiB
byHKUiOHYBaHHA I PO3BUTKY IPOMAfsAHCHKOIO CYCHiNbCTBA y CYCHiNbHiN Ta
iHAMBiAYaIbHIl CBITOMOCTI y BUMIAZI HAYKOBUX TeOpiit, KOHIIeNLil i y popmi 6ymeHHOI
CBiJOMOCTI, )XMTTEBOTO JOCBiAY, Tpaauuiit [10, c. 37].
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KOMYHIKallilHI CTPYKTypH MyOniyHOi cepr B CyCHiIbHOMY KOMIIOHEHTI
xutTeBOTO TIpoctopy («life world»)» [11, c. 366]. 3a Takoro migxoay 3 iH-
CTUTYLIHHOT TOUKHU 30py 0 IPOMAASHCHKOTO CYyCIIiIbCTBA HAJIEKATh «He-
JICpKaBHI Ta MO03aCKOHOMIYHI COIO3U Ha JIOOPOBIIBHIN OCHOBIY.

OTxe, 32 BKa3aHUM IMiIXOJ0M, «CYCHUIbHE KUTTS B Cy4acHOMY CBITI
MOIUTSIETHCS. HA TPH Pi3HI chepr — JepiKaBy, EKOHOMIKY 1 TPOMaISTHChKE
cycninscTBo» [12, . 50], a rpoMaisiHChKE CyCITIBCTBO SIBIISIE COOOI0 «ITiJI-
CHCTEMY CYCIIIbCTBA SIK ITIJIOTO, sTKa HAOIIMKAEThCS A0 COIIABbHOI (COITie-
TaIbHOI) CepH CYCIIITBHOTO KUTTS, HAPSMY He TIOB’s13aHy 3 EKOHOMIYHO-
BUPOOHUYOIO Ta JIep’KaBHO-YIPABIIHCHKOIO Horo chepamm» [13, c. 149].

4. BkazaHy THIIOJIOTIIO MiIXOIIB IO PO3KPUTTS IPUPOIH TPOMAITHCHKO-
IO CYCHUIbCTBA CHOTO/IHI MOKHA JIONIOBHUTH TOIVISIAMU TTPUOTYHUKIB Ti€l
TOYKH 30y, IO TPOMAJISTHChKE CYCITIIBCTBO — i€ HE TUILKU Ta cdepa Bif-
HOCHH, sIKa ICHy€ B MEKax HaIliOHAJIBHOI JIepKaBH, a i O1TbIT Io0aahHa
cdepa, cdepa Tak 3BaHOTO TII00ATEHOTO TPOMAJITHCHKOTO CYCIiIbCTBA [ 14,
c. 250].

Hanpukiam XX CT. COIiOMOTIYHN JTEKCHKOH TIOTTOBHUBCS HOBHM TEp-
MiHOM «Iv100astizalis», yTBOpEHHM BiJl paHiy3bKoro ciosa global — riio-
OanbHUHN (TaKWil, O OXOTUTIOE YCIO 36MHY KYIIO, BceocsnKHUI). [Tics
BITPOBAKEHHS B HAYKOBUH O0IT TIOHSATTS «I100aTi3allish» IIHPOKO BUKOPHUC-
TOBYETHCS B COLIaJbHUX HAyKax JJIsl O3HAYEHHs POoOJeM, pealbHOCTEH,
IIPOIIECIB 1 SIBHUIII IUTaHETAPHOTO MaciTady [15, ¢. 7]. [obanbHe rpoma/isiH-
CbKE CYCITLIBCTBO — MOHSTTS, SIKE BXKUBAETHCS B OKPEMHX 3aX1IHUX KOHLIETI-
LisIX T1o0aizamii JUisl MO3HAYCHHS IIMPOKOT MO3aMOIITHYHOI CHITBHOTH
mozieit, cpopMOBaHOI Ha OCHOBI 3arajbHUX IIHHOCTEH 3 METOIO BUPIIIICHHS
3arajJbHO3HAYYIINX MPOOJIEM JIFOICTBA. YIeplle B HayKOBUI 00ir Take mo-
HATTsI BBIB amepukaHchkuil nositonor X. byt Ha ioro aymky, take cy-
CITUTBCTBO € TIIOOATHFHUM HE JIUIIE TOMY, III0 BOHO 3ITKaHE 13 3B’SI3KiB, SKi
MePETUHAIOTH HAL[IOHAJIbHI KOPJOHH 1 IPOXOIATh Yepe3 «II00abHUH, M03a-
TEpUTOPIaJIBHUMA TPOCTIP, a i TOMY, IO CepeJl WIeHIB III00aIbHOTO rpoMa-
TITHCHKOTO CYCITUTLCTBA HAOMpa€e CHITH TII00abHe MUCICHHS [ 16, ¢. 232].

VY Toii e yac iCHYIOTh KOHIEMIl, AKi po3IIsAa0Th TPOMaIsSHChKE
CYyCHIICTBO TUJIBKM B CBiTJII HamioHalnbHUX jaepkaB (D. Xaryecow,
A. ®@epriocon, A. Cwmit, E. [lluns, A. Cenmurman). B HUX BHCITIOBITIOETHCS
OyMKa, o cdepa HIHHOCTEH, SKi CTBOPIOE IPOMAISTHCHKE CYCIIJIBLCTBO,
CTOCY€ETHCS LIHHOCTI JIMIIIE HALlIOHAIBHOT KYJIbTYpH. HallioHanbHICTh jJa€e
JIIONISIM 3arajibHy iIeHTHYHICTh. BoHa 103BOsIsIe€ IM cripuiiMaTh cebe K THX,
XTO CHIUJIHO ()OPMYE CBIT CBOIX.
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YTiM CITiji BU3HATH, IO MPUHIIUIIOBOIO BiIMIHHICTIO 171e1 TpOMaJIsiH-
cpKoro cycrinbeTBa X XI cT. Bif i€l rpoMaasHcKoro cycinberBa X VIII et
Ma€ CTaTH Te, 110 BOHA OpPi€HTOBaHA Ha IIpOLEC 1HTerpauii cycniibeTBa
B yMOBax riobanizaii cBiTy 1 fioro mpobnem. [Ipote, Ha Hanry TyMKY, JaHHIA
X1 HE MOYKE PO3KPUTH TMHOMHHOT TPUPOAH TPOMAITHCHKOTO CYCITLTh-
CTBa, BUPOOUTH KpUTEPii BU3HAYECHHS HOTO IHCTUTYTiB. BiH sniiie BU3Ha49ae
MOXIIMBI HaNpsIMH pealtizalii iHTepeciB IPOMaITHCHKOTO CyCIiIbCTBA —
30BHIIIHI i BHYTPIIIIHI.

5. Taxoto, 1110 HaMOITBIIOI MiPOIO BiJIMOBi/Ia€ Cy4acHOMY €Tary Cyc-
MiJTBHOTO PO3BHUTKY, HAa HAIl OIS, € TOYKA 30pY, BiANOBIAHO 10 SKOT
TPOMAJITHCHKE CYCITIIHLCTBO CTAHOBIISTE 0VOb-sKI (hopMu KOMYHIKAYIT YleHie
cycninbemea 05 peanizayii neguux CnilbHux inmepecis.

SIk MU BKa3yBaJli, Ha IPOTHBATy MOIJIMBOCTI BKITFOYCHHSI (DOPM aKTHB-
HOCTI, IIT0 3aCHOBaHI Ha CITTLHOMY €KOHOMIYHOMY 1HTEPECI, TOBOJII aKTHBHO
BHUCJIOBJIIOETHCS TYMKA, 32 SIKOIO0 00’ €JHAHHS, 1110 MalOTh 38 METY OTPHUMaHHS
NpUOYTKY, HE MOXYTh BBKATUCS YaCTUHOIO TPOMAJISTHCHKOTO CYCITIIbCTBA,
aJKe «EKOHOMIKH TOBapHOTO BUPOOHHMITTBA CXHJIBHI 10 PYHHYBaHHS CTPYKTYP
IPOMaJSTHCBKOTO CYCHINILCTBA, BCEPEANHI SIKOTO BOHU (DYHKIIOHYIOTH 1 BiJ
SIKOTO 3aJIEKaTh Y CBOEMY CAMOBIZTBOPEHHI» [6, ¢. 26]. 3a Takoro miaxomay
MOJITUYHE, CKOHOMIYHE Ta T'POMAISIHChKE CYCIIIbCTBO PO3IVIAJAIOTHCS SIK
Tpu chepu Bigaocun. [lonmiTnyna cdepa ckanaeTbes 3 MONITHYHOI eITITH Ta
KOHKYPEHIIiT cepen Hel 3a BiaHi mocTi. EKOHOMIYHE CyCITECTBO CTOCY€ETh-
cs1 Oe3Itivi AUTOBUX OpTaHi3alliid, o MparHyTh OTpPUMaTH NpuOyToK. [ poma-
JUTHCHKE CYCITUTLCTBO — Iie chepa opraHisailii, rpyIl Ta acomiarii, popmMaiib-
HO CTBOPCHUX, 3aXUIICHUX 3aKOHOM, 3 HE3aJIC)KHIMH KEPIBHIMHU OpraHaMu
Ta JOOPOBITHHUM YJICHCTBOM MEPECIYHNX TPOMAISH. TaKiM YUHOM, BiJICTO-
FOETHCS TOUYKA 30PY, SIKY MH BIJIHECIIU JI0 TPETHOI IPYIIHU IMiJXO/1iB, 3aCHOBaHA
Ha i1ei om0 HeoOXiTHOCTI KOHIIENTYaIbHOTO BIIOKPEMIICHHS TPOMAISTH-
CBKOTO CYCHIIILCTBA SIK OpTaHi3alliifHOl OCHOBU MyOIiYHOT cpepu He TUTbKU
BiJI JIepKaBH, a i pUHKOBOT ekoHOMIKH [17, c. 18].

Ha mam mormsaa, B 0OCHOBI PO3YMiHHSI CyCHIIBHUX IHCTHTYTIB MalOTh
JIe)KATH TIEBHI €JIUHI BUXI/IHI O3HAKH, 110 PO3KPHUBAIOTH IX MPUPONY 1 JIO-
3BOJISIIOTB 3PO3YMITH IX POJIb y CYCIILIBHOMY KUTTI. BiAmoBigHO rpomMasia-
ChKE CYCITITLCTBO SIK CYyCIUTBHE SBHINE BU3HAYAETHCS Yepe3 TaKy CYTHICHY
03HaKy, SIK 3aCHOBaHICTh Ha TIEBHOMY CIIIJILHOMY 1HTEpeCi KOMYHiKamii
YUYaCHHKIB CyCIIIBHUX BITHOCHH, III0 peajli3y€eThcs 103a cheporo POIUHHUX
BiTHOCHH 1 1032 cpeporo peaizarlii myomiunoi Biaau. Lle «mmpoctip Hempu-
MYCOBOI JTt0/IchKOT acomianii» [18, ¢. 67]. «HeBakIuBO: CTBOPIOETHCS
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KOHKpETHE 00’€IHaHHs AJis OTPUMAaHHs MPUOYTKY YM AJIsL AOCATHEHHS
Oynp-skoi iHmoi meTu. KitogoBa o3Haka TyT — AOOPOBINBHICTH HAMIOT
ydacti B HboMy» [19, c. 142—-143].

Kpim Toro, iest rpoMasiHCHKOTO CyCITiIBCTBA BUHUKANIA caMe SIK i1es
cB0OOIM peanizarlii eKOHOMIYHOTO iHTepecy WieHIB cycminbeTBa. [poma-
ISTHCBhKE CYCITUTLCTBO 3aPOIKY€EThCS Ha pyOexi (heomanizmy, mepexomy Bia
arpapHOro JIo iHyCTPiaJIbHOTO CyciibcTBa. OCHOBO 0COOUCTICHOT CBO-
0011 TPOMAIITHCHKOTO CYCITUTECTBA BUCHI CIIPaBEIINBO HA3WBAIOTH IIPH-
BaTHY BJIacHiCTb. OCTaHHs, CTBOPIOIOYM 0araTo HEHTPiB €KOHOMIYHOT
BJIaJIM, BUKJIFOYAE T1 IEHTPAI3allii0 OIHI€I0 0CO00I0, TPYIO0 ab0 MapTiero
1 BpIBHOBaXXY€ By JCpPKaBH.

HasiBHiCTH anbTepHAaTHBHUX JKepell 3aco0iB iCHYBaHHs 3a0e3meuye
cB00O/ Iy BUOOPY B pi3HUX Cpepax CyCHUIbHOTO KUTTS. ToMy pOo3MeKyBaH-
HsI BJIACHOCTI 1 BJIaJ1, EKOHOMIYHOI 1 TOJIITUYHOI cBOOOAM MOKHA BBaYKaTH
KPHUTEPIEM pealbHOTO ICHYBaHHS TPOMAASIHCHKOTO CYCIUIBCTBA.

Sk 0aunMo, HE TINBKH 1/ICHHO CKOHOMIYHHI THTEpEC HE MA€ KOIHUX
IiJICTaB BiJIOKPEMITIOBATH Bijl OyIb-SIKOTO HIIOTO CYCIIJIFHOTO iHTEpecCy,
SIKMI MOYKE peai3oByBaTUCh 11033 POAWHHUMU 3B’s3KaMHU 1 1103a cdeporo
peautizaiii myOIiyHOT BIaM, a i icTOPHYHO BUTOKU TPOMAJSTHCHKOTO CyC-
MiJIHCTBA TTOB’A3aH] 13 eKOHOMIYHOIO CEpOI0 BiJHOCHH.

TakuM 4MHOM, IPOMAJSIHCHKE CYCIIUJIBCTBO Ma€ PO3IIAAATUCS SIK
00’ €IHAHHS BUTHHHX 1 PIBHUX TPOMAJISIH, B SKOMY IPOMaJISIHU MArOTh ITpaBa
1 MOYKJIMBOCTI, BUXOJISTYH 13 CIUTLHUX 1HTEPECIB Ta MOTPed, €THATHCS Y TIpa-
BOBIil, EKOHOMIYHiH, COIiaTBbHO-TIONITUYHIH Ta 1HIUX chepax. [Tpu npomy
M AMPUEMHUTIBKA TISTBHICTh B OyIb-SIKUX 11 OpraHi3amiifanx ¢hopMmax He
MTOBMHHA OMMHATHUCS 11032 CPEeporo rpOMaISIHCHKOIO CyCIIbCTBA, aJKe
«OCHOBOIO ()OPMYBaHHS TPOMAJISTHCHKOTO CYCITIIbCTBA MOKE CTaTH JIMIIE
PO3BUHYTA IIpUBATHA BIIACHICTh. BOHA MOBUHHA MaTH COLIalbHUN XapakTep,
iCHYBaTH HE SIK CaMOIIiJlb, a SIK TUHAMIYHE SIBUIIE, SIKE CTBOPIOE OCHOBY
E€KOHOMIYHOTO 3POCTAHHS 1 COIIAJIbHOTO OJaromnoiyyys. [HCTUTYyTOM, Uepe3
SIKUH pealTi3y€eThCs MPaBo BIACHOCTI, 1 IKUH 3a0e31medye eKOHOMITHHH TTPo-
rpec B yMOBax IpOMaJiiHCHKOTO CYCHIIbCTBA, € MiANPUEMHHUIBKA JisUIb-
HicTh» [20, ¢. 15].

OTxe, TPOMAASTHCHKE CYCHITBCTBO Ma€ PO3YMITHCSA SIK cepa BLTHHOL
KOMYHIKaIlil yYaCHUKIB CyCIiIbHUX BiIHOCHH, B OCHOBI 5IKOi Tepe0yBatoTh
HE POJIMHHI 3B’S3KH, & MeTa peajizalii IeBHUX CIUILHUX 1HTEPECiB — MOo-
JIITUIHOTO, COI[IaIbHOTO, EKOHOMIYHOTO, KYJIIETYPHOTO Ta iHIIIOTO XapaKTe-
py — I103a IHCTHTYTaMH IyOJIiuHOl BlIay.
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Coasp C. I'paxnanckoe o011ecTBo: 001eTeOpeTHYECKHE MOAX0IbI K ONpe-
JeJeHUI0

Crarbsi MOCBSIIIICHA aHATIM3Y U 0000IICHUIO OCHOBHBIX MPEICTABICHHBIX B Ha-
YK€ MOJIXOIOB K PACKPBITUIO TIPUPOJIBI U CYNTHOCTHBIX YSPT IPAKIaHCKOTO 00IIe-
CTBa B COBPEMEHHBIX yCIOBHIX. ABTOP 0OOCHOBEIBACT TOUKY 3PCHHS, COTIIACHO
KOTOpPO# HamboJIee MOTHOE MPEICTABICHIE O TPAKIAHCKOM OOIIECTBE CETONHS
JIaeT MOIXO, PACKPBIBAIONINI €T0 Kak cdepy cBOOOTHON KOMMYHUKAITMH Y4acCT-
HHUKOB OOIIIECTBEHHBIX OTHOIICHUH, B OCHOBE KOTOPOH — HE CEeMEHHbBIE y3bl, a I1eNTh
peann3oBarhb ONpe/eCHHbIC 00II1e HHTEPECH! (TOJUTHYECKOT0, COIIMAILHOTO,
9KOHOMHUYECKOTO0, KYJIBTYPHOTO H IPYTOro XapaKkrepa) BHE HHCTUTYTOB ITyOIUYHOM
BJIACTH.

Knroueswte cnosa: Tpaxxaanckoe 00IIECTBO, IEMOKPATHs, TPABOBOE TOCYHAP-
CTBO, HHTEpEC.

Solyar S. Civil Society: Theoretical approaches to the definition

The article is devoted to the analysis and generalization of the basic approach-
es to the disclosure of the nature and essential features of the civil society in the
modern world. The author substantiates the view that the most complete picture of
the civil society today provides an approach that reveals it as a sphere of free com-
munication participants in public relations, based on no family ties, and the aim to
implement some common interests (political, social, economic, cultural and other
nature) outside the institutions of public authority.

Keywords: civil society, democracy, the rule of law, interest.
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YK 347.91.11 (477) H. ®inamoea, acnipanTKa Kadenpu Lu-
BibHOTrO npasa HanionanbHoro yHisepcu-
tery «lOpupnyHa akageMia Ykpainu iMeHi
SApocnasa Myznporo»

IloHATTA TAa O3HAKM
CaMOperyliBHUX OpraHi3aniin

V crarTi po3nIAAAI0ThCSA 0COOIMBOCTI IIPABOBOTO PETYIIOBAHHS CAMOPETYIliB-
HUX OpraHi3alliif y YMHHOMY 3aKOHOIABCTBI YKpaiHH i 3apyOiKHHUX KpaiH. ABTOPOM
JOCITIKEHO crienn(pivHi 03HAKM CaMOPETYJIIBHAX OpraHi3amii, sSKi Jal0Th MOXKITH-
BICTh BUOKPEMHUTH iX 3-MOMIXK IHIIHX IOAIOHMX M OpraHizaiiil y cucTeMi Herif-
IPUEMHHULBKHUX TOBapUCTB. Ha OCHOBI MpoBeAeHOro aHaii3y 3alpOIIOHOBAHO
LIUIIXU BIOCKOHAJICHHS 3aKOHOIaBYOTO YHOPMYBAHHS TisUTHOCTI CAMOPETYIIiBHUX
oprasizaniii B YkpaiHi.

Kniouogi cnosa: camoperynioBaHHs, 1€JI€TOBaHE CaMOPETYJIIOBaHHS, CaMo-
peryiIiBHI oprasizaiii, mIIpUEMHHALIBKA AiSIbHICTD, MpodeciiiHa TisUTbHICTb.

Po3BuTok 3akoHoaBcTBa YKpaiHu 3 4aciB HAOYTTS HEIO HE3aJICKHOCTI
BiZI3HAYAETHCA MOPa3y HOBUMH CTPIMKHMH pehopMaMu PeryIsTOpHOI Ho-
JITAKH AepKaBU y cdepi MIAITPHEMHAIIBKUX BiTHOCHH. YacTo MpoBeIeHHS
Takux peopM CYNPOBOIKYETHCS 3aMO3UUYCHHSM HE JIUIIE OKPEMHX I10-
JIOKEHb 3aKOHOAABCTBA PO3BUHEHUX 3apyODKHHX KpaiH, a i INX 1HCTH-
TyTiB. He cTanu BuHATKOM 1 camoperyniBHi opranizauii (gani — CPO).
Yrposamkenass CPO 1o HaIlioHAIBHOTO TaTy3eBOTO 3aKOHOAABCTBA 3IiH-
CHIOBAJIOCS JIOBOJII-TaKH CTPIMKO, OIHAK HEMOCIIIOBHO, Y 3B’SI3Ky 3 UYUM
y BITUM3HSHIN NPaBOBil JOKTPUHI 1i IHCTUTYTH CIPUMMAIOTHCS K JCIIO0
sui generis. A ToMy HHHI iCHY€ BiT4yTHa IpodiiemMa i3 IpaBoBOIO KBai(hi-
Kalli€l0 TaKUX OpraHi3alliii, BU3HaYE€HHSIM iXHBOTO MICIIS Y CUCTEMI IOpH-
JUYHUX 0CI0, a TAKOXK 3’sICYBaHHSAM O3HAK TaKMX OpraHizaiii.

[Ipobnemam npaBoBoro crarycy CPO y BiTUM3HSHIN TPaBOBiH TOKTPH-
Hi IPUCBSIYEHO HE Tak 0araTo HayKOBUX JIOCIIIKEHb. 30KpeMa, JesiKi IH-
TaHHS, OB’ 53aHi 3 YTBOpeHH:M 1 pyHKmionyBanHsM CPO, BUCBiTIEHO
y nyomikanisx [. M. Kyuepenko, O. B. Konoroiiau, O. FO. Tuukosoi,
M. M. CrnrocapeBChbKOTO Ta JCSKHX IHIIMX BUYCHHX. BTiM aHamizy o3HaK
TaKUX OpraHi3amii, a TakKOX KpUTEpiiB iX BiMEeKyBaHHS BiJl IHLIMX I10-
IIOHUX yTBOPEHB JIOTETIEP HE TIPOBOIMIIOCS.

[TousaTTs «camoperymiBHa opraHizamis» (self-regulatory organization)
Briepite 3’siBuiiocs y 3akononaBcti CIIIA yaciB nosituku HoBoro kypcy
280 © ®dinarosa H., 2013
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T. Py3Bensra. Toai yTBOpeHHs TakUX OpraHizawiil nependadanocst 3akOHOM
po puHOK IiHHUX mamnepiB (Securities Exchange Act of 1934), srigno
3 sikuM ctaryc CPO manu HarioHansHi (hOHIOBI OipiKi, acorriamii y4acHUKIB
PHMHKY IIIHHUX TarepiB, 3apeecTpoBaHi KIIpUHIOBi areHmnii Ta MyHinumamib-
He TIPaBJIIHHA 3 PETYTIOBAHHS PUHKY MYHIIIUTIAIBHUX IHHUX marnepis [1].
[onstrs «self-regulating organization» BxuBanocs y 3akoHi po ¢iHaHco-
Bi mociyru BenukoOpuTanii (Hapa3si BiH BTpaTHB YWHHICTE), Y SIKOMY BH-
3Haganocd, mo CPO e opraHoM, sSIKUi peryito€ BEICHHS 1HBECTHIIIHHOT
JisUTBHOCTI OyIb-SIKOTO BUAY LIUISIXOM BHJIAHHS IPaBHJI, 000B’I3KOBUX AJIS
0Ci0, sIKi TPOBAJATh TAKy JisJIbHICTh, OCKIIBKA BOHU € WICHAMH TaKOl
opranizarii abo Ha iHmux macrasax mia3BiTHi CPO [2]. IIpu npomy, sk
CITYLITHO BiJ3HAYAETHCA Y HAYKOBIH JIiTeparypi, 3aKOHOJaBYE B)KUBAHHS came
TEepMiHa «caMOperyJIiBHa OpraHizallis» B Ha3BaHUX KpaTHaX 0OMeHCyemvcs
auute cghepoio Qinancosux nociye ma peynio8anHs pUHKY YiHHux nanepie
[3, c. 103]. OnHak o4YeBHIHO, IO TaKi OpraHiaiii iCHyIOTh 1 B 1HIIUX ra-
My3sX MiInpueMHHANTBA (Y cdepi aynuTy, MEAMYHUX MOCIYT, PeKIaMu,
TYpU3MYy TOIO), X04a 3aKOHOIABCTBO 3ralaHuX KpaiH HE BUKOPUCTOBYE
LI0/I0 HUX BKa3aHUN TEPMiH.

Jlerio iHIA CUTyaIlis CKJIaJlach Y TOCTCOLIaiCTUYHUX KpaiHax. 3a-
no3ndyeHHs iHcTUTYTY CPO 1 yTBOpEeHHS TaknuX OpraHi3aiiil y HaipizHO-
MaHITHIIKX cepax MiANPUEMHULTBA MPU3BEIO 10 BXUBAHHS TEpMiHa
«caMoperylliBHa OpraHi3ailis» B 0araTb0ox rary3eBUX 3aKOHOAABUMX aKTaX.
V 3B’s13Ky 3 IMM HaMiTHjIacs Taka TeHICHLIS: AKILO I'ay3eBe 3aKOHOIaB-
cTBO niepeadauae yrBopeHHst CPO i BCTaHOBIIOE MTEBHI BUMOTH JI0 TAKUX
opraHizaiiii, To yTBOpPEHi Ha MiJCTaBi I[bOTO OpTraHi3allii BU3HAIOTHCS
CaMOpEeTyJiBHUMH. A oprasizarlii, sSiKki yTBOPIOIOTbCS B 1HIINX TaITy3sX,
HaBITh SKIIIO0 BOHU MAKOTh BEJIUKY CX0KicThb 13 CPO, HiOUTO He Ha0yBalOTh
TAKOTO CTATyCy. 30KpeMa, B YKpaiHi TEPMIH «camopezyiéHa opeaHizayis»
BXKHUBa€eTbes y 3akoHax «lIpo nemosurtapny cucremy Ykpainu», «lIpo
IHCTUTYTH CHIJIBHOTO iHBeCTyBaHHs», «[Ipo dhoHa nepxaBHOTO MaitHa
VYkpaian», «I1po ninHi manepu i hoHA0BUN puHOK», «IIpo cimbchkoroc-
MoJapchbKy Aopandy AisulbHICTB», «lIpo ominky 3emeinby, «Ilpo Henep-
JKaBHE TeHCIHe 3a0e3neueHHs» To110. BonHouac opraHisaiiii, siki yTBO-
PIOIOTHCS B 1HIMX TATY35IX €KOHOMIKH (TYpPH3M, peKjaMa TOIIO) i BHKO-
HYIOTh (YHKIii, aHAJIOT14HI BU3HAHUM Ha 3akoHojaBuomy piBHI CPO,
(hopMasibHO CaMOpPETryJIiBHUMH HE BBOKAIOTHCS. A 3aKOHOAABCTBO Pocili-
cekoi denepartii B3arani nependayae, mo craryc CPO MoxyTh MaTH e
Ti opranizauii, SKi BHECEHI A0 AEP>KaBHOI'O PEECTPY CaMOPETryIiBHHUX
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oprasizauiii. Y iHIIOMY BUIIaJKy OpraHi3alis He BIpaBi BUKOPHCTOBYBa-
TH TEPMIH «CaMOPETYIiBHA» y Oyb-SKHUX BIAMIHKAX Y CBOIX yCTaHOBYMX
Ta IHIIUX JOKyMEHTax [4].

VYb6auaetbes, mo npodnema BiaMexyBanHs CPO Bix iHIIUX MOAIOHUX
iM opraHi3aiiii He TOBUHHA BUPIITyBaTHCS JIUIIE Ha ITi/ICTaBl aHai3y YWH-
HOTO 3aKOHOJABCTBA 3 MOy HassBHOCTI Y BIICYTHOCTI B HbOMY BKa3iB-
KM Ha HaJaHHsS NeBHUM opranizanismu crarycy CPO. HeoOxigHum
€ 3’sICyBaHHS yHIBEPCAILHOTO KPUTEPIIO TSI BIAMEKYBaHHS 3BHYIANHIX
HEMiIIPUEMHULBKUX TOBAPHCTB 3 OKPEMUMH PETYIIITUBHUMH (DYyHKLIIMHU
Big CPO. Takum KpuTepieM, Ha HaIly JTyMKY, MOKYTh BUCTYIIaTH O3HAKH
CPO, B34Ti B iX CYKyITHOCTI.

Ha xaip, y cydacHiil IopuauyuHiid JOKTPUHI HBOMY HUTAHHIO NPUAI-
JSTI0CS 3aMajio yBaru, a TOMy KOMIUIEKCHOTO MiAXOJy 70 BU3HAYCHHS
o3Hak CPO po3pobaeno He Oyno. Tak, Ha AYMKY JOESIKUX BUCHUX, O3HA-
kamu CPO e€: a) pyHKUIIOHYBaHHS TaKMX OpraHizauiii y ¢popmi HeKomMep-
LIMHKUX, 3aCHOBAHUX Ha WICHCTBI; 0) 00’€IHAHHS B HUX Cy0 €KTIB ITijI-
MPUEMHHIIBKOT a00 mpodeciiiHoi AisUTBHOCTI 32 03HAKOIO €IHOCTI Tary3i
BUpOoOHULTBa [5, c. 29]; B) HagBHICTH PO3POOJICHUX 1 3aTBEPAKEHUX
CTaHJapTiB 1 MPaBUJI MiAIPUEMHHUIIBKOT a00 podeciiftHol AiSTbHOCTI;
T') HasABHICTH CIIEIialli30BaHUX OPTaHiB 3 KOHTPOJIIO 32 JTOTPUMAaHHSIM
CTaHAApTIB 1 IPaBWJI; 1) HAABHICTh MEXaHI3My 1HIWBIgyadbHOI a0 KO-
JIEKTUBHOI BiamoBigansHOCTI WieHiB CPO [6, ¢.10]; e) 3ailicHeHHS TIpe-
CTAaBHHMIITBA 1 3aXHCTYy TpaB i iHTepeciB cBOiX wieHiB [3, c.114] Tomo.
Jleski BYCHI ONAFOTH JIO IUX O3HAK 000B’SI3KOBY HAasIBHICTH OKPEMHX
(hyHKIIH qep>KaBHUX OpTaHiB, JAJIETOBAaHUX HA MiJICTaBi CHEIiaJbHOTO
HOPMaTHUBHOTO aKTa, a TaKoX OQiliiHy peeCTpalliro HEKOMepIiHHOT op-
ranizamii B craryci CPO, sika 31iHCHIOETBCSI 200 TUISIXOM BKJIFOYCHHS il
JI0 BIATOBIMHOTO nepskaBHOTO peecTpy CPO, abo miasxoM oTpuMaHHSI
JI03BOITY BiJ YITOBHOBaXXEHOTO JepyKaBHOTO oprany [7, c. 40—41, 22].

VY LiJIOMY KOXKEH 13 HaBeJIEHUX MiXO0/iB 10 Bu3HaueHHs o3Hak CPO
JTO3BOJISIE€ 30PIEHTYBATHUCS, Y YOMY XK TIOJIATAE BIIMIHHICTD IIUX OpraHi3a-
Uil Bix IHIIMX MOAIOHUX 1M 1 YOMY caMe 3aKOHOAABEelb BUOKPEMIIIOE TaKi
oprasizaiii 3-fIoMiX 1HIIKMX. 30KpeMa, CJIiJi HOTOAUTHCS 13 TUM, 1o CPO
YTBOPIOIOTHLCS Ha MiCTaB1 YICHCTBA 1 TEPEAYCIM IJIST JOCATHEHHS ITiJIeH,
HE OB’ sI3aHKUX 13 OTPUMAaHHIM NPUOYTKY 1 MOAAIBIIMM HOTO PO3MOIITIOM
MDK 4YJeHaMH TaKux oprasizamiid. ¥ 38’s3ky 3 1iuMm CPO € nenionpuem-
Huybkumu mogapucmeamu. Tax, 3riqHo i3 cT. 17 3akony Ykpainu «IIpo
ONTOBI PHHKH CllIbcbKOTOCHOAapchbKoi npoaykuii» CPO yTBoproloThes
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y dhopmi acomianiii, ki AiFOTH K HEMIANPUEMHULBKI Opranizamii (Hemia-
MIPUEMHUIIBKI TOBApUCTBA). Y Aeskux 3akoHonaBunx aktax CPO Bu3Ha-
4aroThCs K HenpuOymrose TOOPOBiIbHE 00’ €THAHHS (30KpeMa, Y 3aKOHaX
«IIpo uinni nanepu i GonmoBuit puHOK» Ta «IIpo apXiTEKTYpHY Hisiib-
HICTB»), X04a OYEBUIHO, 1[0 BXKUBAHHS TAKOTO TePMiHA € HEKOPEKTHUM,
OCKUTBKH BiH CynepednTh ycTaneHiit repminonorii LIK (cTarri 83, 85 LIK
VYkpainn).

He moxna 3anepeuyBaru, mo CPO € moOpoBiabHUMH 00’ €THAHHIMHE
cy0’exTiB poeciitHoi Ta/abo miAmpUEMHHUITBKOT AisuTbHOCTI. Tak, uneHamu
CPO MOXyTh OyTH BUKJIIOUHO YYaCHUKH Ti€i Taiy3i MiANpUEMHHUIITBA,
B SIKilf BOHA YTBOPIOETHCA. Y TIM OUEBUIHO, 10 po3MexxyBanHs CPO Ha THX,
YJIeHAMU SKHX € Cy0’ €KTH IEBHOTO BULLY npogecitinoi disanbHocmi, Ta TUX,
SIKi 00’ €IHYIOTh YYaCHUKIB NiONpUEMHUYbKOT OisIbHOCHI, € JTIOBOJII yMOB-
HHM, OCKIUTBKH 1HOII TIPOBECTH CYBOPY JAeMapKaIliitHy JIiHIF0 MiX IiAIpU-
€MHHULBKOIO 1 Tpo¢eciiHOI0 AiAIBHICTIO MaiiKe HEMOXKIHUBO [5, c. 135].
OjiHaK 1 BIIMOBJISITUCS BiJI TOIIOHOTO PO3yMiHHSI TiicTaB BUHUKHEHHSE CPO
HEIOIIBHO, OCKITPKH MOXYTh ICHYBAaTH SIK OpraHizallii y4aCHUKIB MTEBHO-
ro Buay npodeciiinoi aismbHOCTi (CPO OIIHHKKIB, MEIUKIB TOIIIO), TaK
1 manpueMHUIBKOT HisutbHOCTI (CPO 0ONTOBUX PUHKIB CLILCHKOTOCTIONAP-
cwkoi ipoxnykiii, CPO y cdepi Typmsmy Toro). Tomy Bapro BuzHawatn CPO
sIK 00’ €THaHHS YYacHUKIB IEBHOTO BUAY NpodeciiiHoil ma/abo nianpuem-
HHULBKOI TISIIBHOCTI.

Ocobmusictio CPO € Takox Te, 110 TaKUM OpraHi3ailisM BiIITOBIIHO 10
YHUHHOTO 3aKOHO/IaBCTBA MOXYTh OyTH JIeJIeroBaHi OKpeMi MOBHOBAKCHHS
BIIOMYHMX JepKaBHUX OpTaHiB y Tiil uM iHmIii chepi ynpasminas (ct. 49
3akony Ykpaiau «[Ipo miHHI namepu i GOHIOBHIA PUHOKY, CT. 33 3aKoHY
Vkpainu «IIpo Henep:kaBHe meHciiiHe 3a0e3neueHHs» Ta iH.). OQHaK Ha-
SIBHICTH J€JIETOBaHNX MOBHOBakKeHb Y CPO He € akcioMaTHYHOIO iX 03Ha-
KO0, OCKIJIbKHY iICHY€ YHCIIEHHA KUTBKICTh TAKUX OpraHizalliid, siki He HaIi-
JIeH1 TaKMMU TTOBHOBa)KEHHSIMHU, YTIM BBa)KAIOTHCS CaMOPETYJIiBHUMH.
VY mimoMy X y IbOMY TUTaHHI BapTO MOTOIUTHUCS 13 3aXiTHUMHU BUCHUMH,
SIKUMU OYyJ10 3’5ICOBAHO, 110 CaMOpery/roBanHs, 3aiicHioBane CPO, € 6ara-
TOTPAHHUM SIBHIIIEM, a TOMY Ma€ JEKiIbKa BUIIB 1 mposiBiB [8, ¢. 24-55].
Tomy meneroBaHe caMOpPETY/IIOBAHHS € JIMIIIC OXHHUM i3 HOTo BHIB, 1 Bif-
noBinHO, CPO, siKi HaAIISIOTECS AEJIETOBAaHUMHU OBHOBaXEHHSIMH, CKJIa-
JIAf0Th JIMIIE Pi3HOBH]] CAMOPETYIIIBHUX OpTaHi3allii.

BincyTHi migcTaBu 1 111 BHOKpeMIIEHHS Sk 000B’s13K0Ba o3Haka CPO
HasBHICTh MEXaHi3My KOJIEKTHBHOT BiJIIIOBIIadbHOCTI 11 WICHIB Iepe;] CIo-
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KHBauaMH 1X ToBapiB (poOiT abo MociIyr) y BUMAAKY 3ar0/isIHHS 1M KON
y 3B’SI3Ky 3 HaJaHHSIM HesKicHOTO mpomaykTy. JlificHO, 3aKOHOTaBCTBOM
y JeSKMX BHUIAJKaxX mependayaeThcsi MOXKIUBICTh yTBopeHHs pu CPO
(hoHITIB KOMITEHCAITiT TIIKO/TH, 3aB/IaHOI CIIOKKMBadaM (30kpeMa, cT. 161 3a-
koHy Ykpainu «IIpo apxiTekTypHy AiSUTbHICTBY), I MEXaHI3MH TaKoi BiIIO-
BiJIaJIbHOCTI MarOTh HEaOUsKe 3HAYCHHSI JUIS 3aXKCTYy IIpaB Ta IHTEPECIB.
Axne 1151 o3HaKka CPO € mumre paxymbTaTHBHOTO.

3a Cy4acHUX YMOB HEOOTPYHTOBAaHUM BUIA€THCS TAKOK BUOKPEMIICHHS
03HaKH 000B’S3KOBOI peecTparlii caMoperyIiBHIX OpraHi3aiiil y crieriaib-
Homy peectpi CPO (3akon Ykpainu «IIpo ¢piHaHCOBI MOCTYTH Ta JepKaB-
HE peryioBaHHs puHKY (piHaHcoBuX mocmyr», [lonoxenHs npo peectp
CaMOPETYJIIBHUX OpraHizariii piHaHCOBUX YCTAaHOB, 3aTBepkeHe Po3rro-
psamxenHsM [epxkginnocmyr 26.07.2005 Ne 4380). Ognax nonioHa pe-
ectpartis nependadeHa naexo He s Beix CPO. BbawaeTncs, 1mo peectpa-
uist opranizanii sik CPO mae OyTr oB’si3aHa JiuIe i3 (JaKToM JIeeryBaHHs
i1 OKpeMUuX MyOTIYHIX TTOBHOBAaXKEHB, Y 3B S3KY 3 UMM Y BiJIITOBITHOTO
JIEPYKaBHOTO OpPraHy 3’ sIBISETHCS HEOOX1THICTh BECTH PEECTP TAKUX Opra-
Hizamii. [Torpedu x y BeieHHI ogiOHOTO peecTpy oo Beix inmux CPO,
SIKAM TIO/TIOH1 TTIOBHOBa)KEHHS JIEP’KaBOIO HE JCJIETOBaHi, HEMaE.

Jis mpaBUIIBLHOTO PO3yMiHHS MpaBoBoro crarycy CPO BakxauBuM
€ 3’CyBaHHs METH YTBOpPEHHS Takux opraHizaniid. Tak, nannepmi CPO,
siki BuHukin y CIIA Ta kpainax €Bporu (30KkpeMa, 1ie opraHizariii y raiy-
31 peKJIaMu, MEITUIMHH, aIBOKaTypH TOILO), CTABWIN MOABIHHY METY: 3 OfI-
HOTO OOKY, Taki oprani3arii OyiIr MOKINKaHI 3aXHIINaTH IHTePECH 1 IpaBa
CIOKUBAa4iB ToBapiB (pobiT abo nmociyr) wieHiB CPO nuisixom BCTaHOBIIEH-
HSI IOJJATKOBUX HOPM, ITPABHII 1 TT1IBUIIIEHUX CTAHAAPTIB AisNTBHOCTI, YTBO-
peHHs GOHIIB JJIS BiAIKOYBaHHS KO TOIO. 3 APYTOTO 3K OOKY, Y TaKHi
cnocib 3abe3neuyBanuch i iHTepecu camux wieHiB CPO, oCKiIbKY miIBU-
LIyBaJIach iX KOHKYpPEHTO3AATHICTb, @ TAKOXK 3aXHILaIach 1 CTBEPIUKYBAIACh
ix minoBa penyTtauis Ha puHKy'. Tomy Mera yrBopennss CPO monsirae He
MIPOCTO Yy 3MIHCHEHH] «PETYIIOBAHHS U1 PETYITIOBAaHHS», a B pO3pO0IIi 10-

! 30KpeMa, IIe CTOCYETLCA HallIepInol y cBiTi MegyHoi aconianii, yrsopenoi y CIITA
(mmB. odiriitHmit caiiT AMepUKaHCbKOI MeIM4HOI acowjiaii. — Pexxum goctymy: http://www.
ama-assn.org/ama/pub/about-ama/our-history/the-founding-of-ama.page); Acorjanii az-
BOKaTypyu AMEpMKH, sIKa CTasa MepIIoo caMOperyaiBHOI0 opraHisanieo agsokaTis CIIA
(zmB. odiniitanit caiit Aconianii afgBokaTypu Amepuku. — Pexxum foctyny: http://www.
americanbar.org/content/dam/aba/administrative/house_of_delegates/aba_constitution_
and_bylaws_2012.authcheckdam.pdf).
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JATKOBUX TIPAaBUJ, HOPM 1 MiJBUIICHUX CTAHAAPTIB AisIIBHOCTI JJIs iX
YJICHIB 1 3MIHCHEHHS KOHTPOITIO 3a iX TOTPUMAaHHSIM 3 METOIO 33]J0BOJICHHS
iHTepeciB MIMPOKOTO KOJIa CIIOKMBAYiB, 3 OHOTO OOKY, a Takoxk 3abe3re-
YeHHsI JITOBUX iHTepeciB wieniB CPO — 3 apyroro.

Buxonsuu i3 BulieHaBeACHNX MIpKyBaHb, MOXHA BUOKPEMHUTH TaKi
osnaxku CPO:

1) yrBopennst CPO y ¢hopmi HemiAMPHEMHHUIIBKOTO TOBAPUCTBA, 3aCHO-
BAHOTO IIIXOM JOOPOBIILHOTO 00’ €THAHHS YYACHUKIB TIEBHOTO BUIY
i ITPUEMHHIIBKOT Ta/ab0 mpodeciiHol TisSTBHOCTI;

2) HasIBHICTH MMOJBIITHOT METH YTBOPEHHS TaKUX OpraHi3alliii;

3) HasgBHICTH HU3KU crienuPiaHNX QYHKINH, SKi HE BIACTHBI iHITAM
pi3HOBUAAM HEMiANPUEMHULBKUX ToBapHCTB. Lli dyHKIil MOXYyTH OyTH
000B’SI3KOBUMH 1 (haKyIbTaTUBHUMHU.

J1o 000B’s13k0BUX (DYHKITIH HaJIeXKaTh HOPMOTBOPUA, KOHTPOJIbHA H ITy-
HITUBHA.

Hopmomeopua ¢ynxyis nonsrae B Tomy, mo CPO npwuiimae 1 3aTBep-
JOKY€ HOPMH, TIpaBWJIa 1 CTAaHAAPTH AISUTFHOCTI Cy0’ €KTIB IMiIITPUEMHHAIITBA.
[Ipu upomy Taki mpaBuiIa COPSIMOBAaHI HA PErYIIOBAaHHS BIAHOCHH, 110
CKJIaJIat0ThCs y Tiporieci 3aificHeHHs wieHaMu CPO CBO€T miinprueMHUIIBKOT
Ta/ab0 mpodeciifHOl AISTBPHOCTI 1 PETYIIOTh HE JINIIE BiTHOCHHHU MiX
ynenamu CPO Ta camoro opranizatieto, a it Mix wienamu CPO Ta crioxu-
BadaMu iX ToBapiB (poOiT abo mociyr). SIKIIo X MpaBuia opraHizarii cTo-
CYIOTBCS JIUIIIE PETYIIOBAHHS JisSUTBHOCTI ii mpariiBHUKIB a00 BHYTPIIIHIX
CTPYKTYPHHUX OPraHiB, a TAKOXK IPaB i 000B’sI3KiB i YWICHIB CTOCOBHO CaMmoTl
Oprasisarii, To Taka OpraHizailis He MO)K€ BBAKATUCS CAMOPETYITIBHOIO.

Koumponvna ¢hynxyis nonsrae y 3abesnederHi 3 6oxy wienis CPO
KOHTPOJIIO 33 IOTPUMAHHSM NPUHHATHX HEIO0 HOPM, MPAaBHJI 1 CTAaHIIAPTIiB
TSTFHOCTI. 3a BiICYTHOCTI TAaKOTO KOHTPOJIIO OpraHi3allis He MOXKE BBajkKa-
THUCSI CaMOPETYITIBHOIO.

Ilynimuena ¢ynxyis 3HaXOIUTH CBIM MPOSB y TPUTATHEHHI 10 BimO-
BIMaIbHOCTI 0Ci0, IKi MOPYIIIIINA TIPaBwIa, CTaHaapTH, po3podierni CPO,
Ta/a00 HOPMH YMHHOTO 3aKOHOJIABCTBa y BiAmoBiaHil cdepi. [lepemnik
MOXIIMBUX CaHKIII TTOBUHEH BCTAHOBIIOBATUCS Y JIOKAIBHUX aKTax, M0
npuitmatoteess CPO, 1 BiamoBigaTn HopMaM YHHHOTO 3aKOHOIaBCTBA.

Ho ¢axynemamuenux ¢hynxyiti MOXHA BIAHECTH TaKi:

a) po3po0Ka i peatizallis MPOLEIYPH M03acyI0BOr0 (IIPUBATHOIO) PO3-
ISy cKapr Ha MisibHICTh wieHiB CPO 3 60Ky crioykuBadiB iXHiX TOBapiB,
pobit abo mocunyr, a Takox cropis Mixk CPO 11 wienamu. Y kpainax 3 qaB-
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HBOIO icTopieto icHyBanHsa CPO mist peanizanii HazBanoi GyHkuii mpu CPO
YTBOPIOETHCA Ccrerianbauii opraH — OwmOynacaman, KU Moxke OyTH SIK
KOJIETialbHUM, TaK 1 ogHOOC000BHM [9, ¢. 121];

0) CTBOpEHHS MEXaHi3My BiIIIKOAYBaHHs 30UTKIB, 3aBIaHUX CIIOKUBA-
yaMm ToBapiB, pobiT abo mocmyr, Hamanux ieHamu CPO. Cnocobamu 3a-
XHCTY IHTEpPECIB CIIOKUBauiB ToBapiB (pooiT abo mocmyr) wieniB CPO moxe
OyTH CTBOPEHHSI CHCTEMH KOJIEKTUBHOTO CTpaxyBaHHs podeciiHOoi Biano-
BimameHOCTI WieHiB CPO, yTBOpEHHSI cIiemialbHUX MAWHOBHUX (DOHIIIB IS
BiJIIKOAYBaHHS 30UTKIB, 3aBIaHUX WICHAMU-TIOPYIITHUKAMH TOLIO;

B) MpeAcTaBHUNTBO iHTepeciB wieHiB CPO y BimHOCHHAX i3 1HIIMMHU
Y4aCHMKaMH LIUBUIBHOTO 000POTY, @ TAKOX Iepesl IEBHUMHU OpraHaMHu
Jiep>KaBHOT BJIaJM Ta MiCLIEBOIO CAMOBPSIYBaHHS, Y TOMY YHCII B Cy[i, Ta
Jesiki iHm QyHKIii.

TakuM 4MHOM, camopegynieHow op2anizayicio € HeMiJIPUEMHHULIBKE
TOBapHCTBO, 3aCHOBAHE HA 3acajax WICHCTBA cy0’e€KTiB mpodeciiiHoi Ta/
a00 MiIMPUEMHHIIBKOT JISUTBHOCTI, SIKE CTBOPIOETHCS 3 METOIO 337J0BOJICHHSI
IHAVBIAYaTbHUX 1 CyCIIBHUX IHTEPECIB MUISXOM YITOBHOBA)KEHHS TaKO1
oprasizauii Ha BUKOHaHHS (YHKLIH 13 pO3pOOKH 1 IPUHHATTS PaBHJII, HOPM
1 cTaHJaPTIB AISUTBHOCTI JIsI WICHIB OpraHi3allii, 3iHCHEHHS KOHTPOJTIO 3a
JTOTPUMaHHSM YICHAMH OpraHizallii po3poOieHnX Hero mpaBui (Ta/abo
BHMOT YMHHOTO Y BiIMOBiAHIN ramxysi 3aKOHOJABCTBA), MPUTATHEHHS 10
BiIMTOBIATBHOCTI WIEHIB OpraHi3aliii, sSiKi IPUITYCTHIINCA IEBHUX MOPY-
IIeHb, a TAKOXK 3[IHCHEHHS HIIUX (QYHKIIH, CIPIMOBAaHUX Ha OHOYACHE
3aJJ0BOJICHHS 1HTEPECIB 11 YICHIB 1 3aXHUCT iHTEPECIB IIUPOKOTO KOJIa CIO-
YKUBa4iB IXHIX TOBapiB (poliT abo mociyr).

OTxe, cTae MOXKIJIMBUM BHUPILICHHS TUTAHHS MPO Te, SIKi caMe OpraHi-
3awii 3-MOMiX HHHI Ail04MX B YKpaiHi MoXyTb Oyt BinHeceHi 1o CPO.
AJmKe 09eBUIHO, ITI0 CAMOPETYIIiBHI OpTaHi3arii MOKyTh yTBOPIOBATHCS HE
JIMILIE B TUX Tally3sX MiANPUEMHHUIITBA, 3aKOHOIABCTBO SIKUX OE3M10CEPEIHBO
MICTHTB MoJIoXeHHs po yTBopeHHs CPO, a #i y iHmmx cdepax mianpu-
€MHUITBKOI Ta TipodeciitHoi misuteHOCTI. L{e cTocyeThest Hacamiepen chepu
Ha/IaHHs PEKJIAMHUX MOCIYT, TypU3MY 1 ayAUTOPCHKOI AisLTBHOCTI. 30Kpe-
Ma, HUHI Ha 3arajibHO/Iep>KaBHOMY PiBHI (DyHKIIIOHYIOTH Taki 00’ € JHaHHS
PEKJIaMICTiB, sIK AcoITiaIlisi 30BHINIHBOI pekyiaMu Ykpaiau, Criiika miampu-
€MCTB 30BHIIIHBOI pekyiaMu Ta Aeski iHmi [10]. AHanoridyHa cuTyamis
CKJIajacs Ha pUHKY HaJaHHS OCIYT Y cdepi Typusmy i aynuty. Cy0’ exTH
TYpUCTHYHOTO Oi3Hecy YKpaiHW yTBOPWIIM HU3KY TaKWX OpraHizallii, 30-
kpema, 1ie « Typuctuuna acomiais Ykpainm» («TAY»), « Acomiartis Jiijepis
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TypOi3zHecy Yipainm» («AJITY») Tomo [11, c. 414]. V cdepi x aynurop-
CBHKOI JISTILHOCTI HUHI Jli€ HU3Ka TpodeciitHnX 00’ eTHaHb ayJJUTOPIB Ta
OyXranTepiB, SIKi TAKOXK MOXKYTh OyTH Ha3BaHi CaMOPETyJIiBHUMH OpTaHi-
3anisimun — Beeykpaincbka nipodeciiina rpomaiceka opradizanis «Crinka
aymuTopiB Ykpainm», Mi>kHapogHa rpoMajchka oprafizaiisi «Paja Hesa-
JISKHUX OyXTalTepiB Ta ayAUTOPIB» Ta NesKi iHmr. BkasaHuMu oprasiza-
uisMu Oyno po3pobiaeHo 000B’S3KOBI I BUKOHAHHS TXHIMH 4JieHAMHU
eTUYHI TIpaBUja MisUTBHOCTI, MEXaHI3MH KOHTPOJIO 3a iX TOTPUMaHHSIM,
a TaKOXX BCTAHOBJICHO CHCTEMY CAHKIIIH 3a MOPYIICHHS LUX MIPaBUII 1 MO-
JIOKEHb YNHHOTO 3aKOHOABCTBa'. YKa3aHi opraHizailii 3a CyKymHICTIO
BHUKOHYBaHHMX HUMH (DYHKIIIH Ta 32 BJIACTHBUMHU 1M O3HAKAMH MOXYTh OyTH
BiJIHECEHI JI0 CAMOPETYITiBHHX.

Bonnowac npaBoBwHii cTaTyc EsSKUX OpraHizallii, sKi HUHI yTBOPEHi
Y PI3HUX Tally3sX EKOHOMIKH, 3aJTUIIAETHCS. HEOTHO3HAYHHM 3 TOTIISTY 1X
HanexxHocti 10 CPO. 3okpema, 11e CTOCYETHCS TOPTOBO-ITPOMUCIOBUX
nanat (TTIII) ta ToBapuux i hongoBux Oipx. Tak, Ha gyMKy ¢axiBuiB [o-
JIOBHOTO eKkcmepTHoro yrpasiinas BP Ykpainu, TIIII 3a cBo€to cyTHICTIO
noBuHHI Oyty BusHaHi CPO [12]. BogHouac ieski HayKOBII KaTeropuaHO
HE TIOTOJKYIOTHCS 13 IIUM TBEP/KCHHSIM, BBaxkarouu, o TTIIT He MoxyTh
BHU3HABATHUCS camoperyniBHuMH [ 13, ¢. 31-33]. [lutanHs po BiTHECEHHS
TOProBuXx i poHI0BUX OipK A0 CAMOPETYTIBHUX OpraHi3aliil y Haylli TaKOX
3aJIMIIAETHCS TUCKYCIHHUM [5, ¢. 45].

ToproBo-IMpoOMUCIIOBI TTaJlaTH YTBOPIOIOTHCS 1 AiFOTHh BiAMOBIIHO 10
oqHOHMEHHOTo 3akoHy Ykpainu Bif 2 rpyxaas 1997 p. 3rigno 3 uum 3a-
koHoM, TTIIT € HenepkaBHOK HENMPUOYTKOBOK CaMOBPSITHOKO OpraHiza-
i€10, KA YTBOPIOETHCS 3 METOIO MPEACTAaBHUIITBA IHTEpECIB i1 UieHiB,
ydacTi y po3poOiieHHI mpaBui nNpodeciiHol eTHKH Yy KOHKYPEeHIIT A
pi3HEX cdep miampHEMHUIIBKOT AisTbHOCTI Tomo. OTHaK aHl 3aKOHO/IaB-
CTBOM, aHi JokansHUMHU nokymeHTtamu TIIIT Ykpainu ta TIIII perionans-
HOTO PiBHA He mepeadadeHo, o i OpraHi3anii yImoBHOBaXYIOTbCS Ha
3/1ICHEHHS KOHTPOJTIO 32 TOTPUMaHHSM 3BHYAiB 1 MPaBWII J1JI0BOI €THKU
3 0OKYy iX uWJIeHiB, PO 110 Oe3MmocepeIHhO 3a3HAYAETHCS Y HAYKOBIH JIiTe-
parypi [14, c. 9]. Y 3B’s13Ky 3 IUM HEMae IiIcTaB cTBepKyBar, mo TTITT

! TuB., 30kpema: Koprekc mpuHummiB yyacHuKiB Acortianii 30BHilHboI peknamu [Emex-
TpoHHUIT pecypc]. — Pexxum poctymy: http://www.outdoor.org.ua/doc/71.html; Craryr
Acomianii 30BHimHboI pekaamu [Enekrponnuit pecypc]. — Pexxum goctymy: http://www.
outdoor.org.ua/doc/73.html; Cratyr BIII'O «Cminka ayauropis Ykpaiun» [EnexTpoHHMI
pecypc]. - Pexxum goctymy: http://spilka-audit.org.ua/about/28-dokumenty-ustavy-otchety-
polozheniya.html

287



BicHuk N°1[72] Ha noyamky meop4o2o winsaxy

€ pizHOBH1I0M CPO, OCKiJIbKHM BOHU HE Bi/IMOBIIal0OTh BCIM TUM O3HAKAM,
SIK1 € 00OB’SI3KOBUMHU JJIsI TAKOTO POy OpraHi3alii.

JMCcKyCiHiHIM € TaKOXX IMUTAHHS 111010 BITHECEHHS 0 CAMOPETYJIiBHUX
opranizaiiii ToBapHux i poumoBux Oipx. [lonpu Te, M0 BOHU HaJINCHI
HU3KOIO PETYISITUBHUX (DYHKIIH IIOJI0 CBOIX YJICHIB Ta IHIINX yYaCHHKIB
OipxoBoi Tpu (crarTi 3 1 16 3akony Ykpainu «IIpo ToBapHy Oipxky, cT. 25
3axony Ykpainu «[Ipo uinni manepu i ponmoBuii puHOK), popmanbHO BKa-
3aHi oprafi3allii He BU3HAIOTHCSI YMHHIM 3aKOHOIABCTBOM CAMOPETYJIiBHU-
Mu. YTiM 3akoHoM nipo onaosuii punok CLIA camoperyniBHOIO oprasi-
3alIli€r0 BBAXKarOThCsl (POHIOBI Oipki 3 HAllIOHAILHUM cTaTycoM [1].

Opnak BOa9aeThCs, Mo OipKi HE MOXKYTh OYTH BH3HAHI CaMOPETYIIiB-
HUMHM OpraHizauisMu 3 oLy Ha Take. Bipki MOXKYTb yTBOPIOBAaTHCS SIK
B OpraHizaliiiHO-IpaBoBiii GOpMi HEeMiAMPUEMHHUIIBKOTO, TaK 1 IMiIpUEM-
HHIIBKOTO TOBAPHCTBA, X0ua MPHOYTOK OipKi HE MOYKe OYTH pO3IOMITICHUI
MiXK T1 wieHamu'. ¥V 3B’s3Ky 3 UM BKe 3a (opMaTbHIMHU 0OCTaBHHAMH
Oipxi He MOXyTh OyTH BimHeceni 1o CPO. Kpim Toro, dyHknionansHa
cpsAMOBaHicTh 1 MeTa yrBopeHHs: CPO 1 OipXK € TakoX MIJIKOM pPi3HUMHU.
HaBiTh BUKOHYIOYH HHU3KY PETryISATUBHUX (DYHKIIiH MIOM0 CBOIX WICHIB Ta
ix mpodeciiiHoi AisIbHOCTI, OB’ s13aHO1 3 Oip>KOBOIO TOPTiBiIEIO, OipiKa He
3MIACHIOE T1i (PYHKIIIT 3 METOIO 3aXUCTY IHTEPECIB CAMUX WICHIB OipiKi Ta iX
KOHTpareHTiB y Oip>koBuX KOHTpakTax. OCHOBHE MpU3HAUCHHA OipKi mo-
nsirae 'y po3poOui nmpasui Oip:KoBOi TOPTiBIi, SIKi 320€3MeUyIOTh JIMIIe Ha-
JIeXKHY OpraHizarito 000poTy ToBapiB a00 MIHHUX TManepiB Ha Oipxi.

[lincymoBytoun HaBeJieHEe, MOYKHA JIIMTH TaKUX BUCHOBKiB. OKpeMi aKTH
YHHHOTO 3aKOHOJIaBCTBa TependadatoTh yreopeHHs CPO i BcTaHOBIIOIOTH
HU3KY BUMOT 1711 HUX. OHAK iCHYBaHHS TaKMX OpTraHi3aIliil MOXIJIHBE HE
nuie B THX cepax, B SIKUX IX YTBOPEHHs Oe3locepeiHbo nepeadadeHe
3aKOHOJABCTBOM. Y 3B’SI3Ky 3 IIUM iCHY€ HarajbHa MoTpeda y BH3HAUCHI
o3nak CPO Ha piBHI 3aKOHY 3 METOIO 3’ SICYBaHHS MICITs TAKUX OpraHi3amii
y CUCTEMIi HeIiANPUEMHHUIIBKUX TOBAPHUCTB.

'Y yuBimicTnii nogi6HMIt 3aKOHOAABYMIL MTi/IXi HEOZHOPA30BO KPUTUKYBABCS, TIPO-
[IOHYBAJIOCSI BUSHAYNUTH Ha PiBHI 3aKOHY, 10 (HOH0Ba 6ip>Ka MO>Ke YTBOPIOBATHCH BH-
K/IIOYHO SIK HEMiIPpUEMHUIIbKE TOBapUCTBO (ImB., 30kpema: Criacubo-Pareesa V. B. Co-
BpeMeHHas npobieMaTnka HeKoMMep4ecknx opranmsanuii / V. B. Cnacu6o-®areesa //
AKryabHi Ipo6/IeMN 1IUBIIBHOTO, XUTIOBOTO Ta CIMETHOTrO 3aKOHOAABCTBA : Marepianu
MDKHap. HayK.-TIPaKT. KOH., IpMcBs4. 90-piudio 3 JHA HAPOIKEHHA [i-Ppa 0PI, HayK, Ipod.
B. II. Macnosa, 16 6epes. 2012 p. / Hau. yH-1 «}Opuz. akaz. Ykpainu iM. SIpocnasa Myzpo-
ro». — X. : IIpaBo, 2012. - C. 26-29; Kyuepenxko I. M. OpranisaniiiHo-npaBosi ¢popmu
IOPUMYHNUX OCi6 mpuBaTHOTO IpaBa : MoHorpadis / I. M. Kyuepenko. — K. : IH-T gepaBu
i mpasa im. B. M. Kopenbkoro HAH Ykpainn, 2004. - C. 48).
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10.

11.

12.

13.

Cnncok BUKOPYUCTAHOI IiTepaTypu

15 Title of United States Code, Chapter 2B — Securities Exchanges [Enekrpo-
HHUH pecypc]. — Pexum nocrtymy: http://uscode.house.gov/download/
pls/15C2B.txt

Financial Services Act 1986 [Enekrponnnii pecypc]. — Pexum nocrymy: http://
www.legislation.gov.uk/ukpga/1986/60/pdfs/ukpga 19860060 en.pdf
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14. Caenxo JI. B. IIpaBoBoii cratyc ToproBo-npoMBIIIIEHHON MaNaTsl U €€ poib
BO B3auMojeiicTBuU Biaactu u 6mu3Heca / JI. B. Caenko // Pons Topropo-
MIPOMBIIIIICHHBIX MATAT B COBEPIICHCTBOBAHUHU MPABOBOTO PETYIUPOBAHUS
OTHOIILICHHI BIACTH M OM3HECa : MaTepPHAlIbl MEYKPETHOH. Hayd.-TIPAKT. KOH(. —
M. ; Caparos : PITA Mumntocra Poccun, 2011. — C. 5-16.

Cmamms naoitiuna 0o peoxoneeii 12.02.2013.

®uiaroa H. [lonsiTHe 1 IPU3HAKHU caMOpery/IupyeMbIX OPraHu3auui

B crarbe paccMaTpuBarOTCS 0COOEHHOCTH MPABOBOTO PETYINPOBAHUS CAMO-
perymupyembix opranuzaiuii (CPO) B AeiicTBYOIEM 3aKOHOATENHCTBE YKPAUHBI
U 3apy0eKHBIX cTpaH. Ha 0OCHOBaHMHM CPaBHHUTEIBHOTO aHAJIN3a HCCIIEI0BAHbI
cneuduueckue npusHaku CPO, KoTopble O3BOJISIOT BBIJICIUTh TAKHE OpraHU3a-
LIUM B CHCTEME HENpeIIPHHUMATENCKUX 0011ecTB. [Ipoananu3upoBanb! HayYHbIE
BO33pCHUS BEAYIINX OTEUECTBEHHBIX M 3apYOS)KHBIX HCCIIEOBATENCH B 00MacTh
mpaBoBoro peryrupoBarust CPO u Ipyrux HempeanprHHIMATEeIbCKIX OOIIECTB.
OmnpeneneHo, Kakue U3 HbIHE CO3JaHHBIX OpraHU3alui MOTYT ObITh OTHECEHBI
K caMoperyiaupyeMbiM. Ha ocHOBe NpOBEICHHOTO aHaJM3a TPE/IOKEHbBI Ty TH CO-
BEPIICHCTBOBAHUS 3aKOHOAATEIBHOTO PETYIMPOBAHUS JACSTEIEHOCTH CaMOPETyIIH-
pyeMBIX OpraHu3anuii B YkpauHe.

Kniwouegvie cnosa: caMoperynmpoBaHue, AeJICTHPOBAHHOE CaMOPETYIHPOBa-
HUE, CAaMOPEryJIUpyeMble OpraHU3aln, IPEeANPHHUMATEIbCKAsI IEATEIBHOCTD,
npoheccuoHaIbHas IS TEIbHOCTb.

Filatova N. The concept and features of self-regulatory organizations

The author made a research of the peculiarities of the legal regulation of self-
regulatory organizations in Ukraine and several foreign countries. On the basis of
comparative analysis the author mentions specific features of self-regulatory orga-
nizations, which helps to distinguish these organizations in the system of non-
governmental non-profit corporations. The author analyses the main scientific
positions of the leading researchers in the sphere of legal regulation of self-regu-
latory organizations and other NGOs. The author also made an attempt to sum-
marize the practice of the activity of self-regulatory organizations in Ukraine in
order to find out, which kind of non-profit organizations can be named as SRO. On
the basis of comparative analysis the author suggested ways of improving the
legislation in this sphere in Ukraine.

Keywords: self-regulation, delegated self-regulation, self-regulatory organiza-
tions, business activity, professional activity.
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HAYKOBE
KUTTA

Binbam Exior barnep — ino3eMHmin 4ieH
HanionanpHOI akageMii NpaBoOBMX HAyK YKpaiHN

5 6epesnst 2013 p. Ha 3acimanHi 3aranpHUX 300piB HarionansHOi aka-
JeMii MpaBOBHUX HayK YKpaiHu Oyi0 00OpaHO HOBOTO IHO3EMHOTO 4JieHa —
Binbsima Eniora batnepa, skuii € npoBiiHIM (QaxiBIeM 3 IIUTaHb MPABOBUX
cucteM kpain — wieHiB CriBapyxHocTi Hezanexxnnx Jepxkas (CHJI) Ta
MoHromii #f aKTUBHO ITPAIIIOE B TaTy3i MKHAPOAHOTO IPUBATHOTO 1 ITyOITid-
HOTO TIpaBa.

Batnep € 3acmyxernm npodecopom npasa im. [xona Exsapna oyne-
pa mrkonu nipasa Jlikincon YHiBepcutety mtary [lencubBanis (3 2005 p.)
1 HAyKOBUM KOHCYJIFTaHTOM (haKyIpTeTy BUBUEHHS KpaiH Cxomy Ta Appuxu
Jlormoncwkoro yHiBepcuteTy (3 2006 p.), mpodhecopom Emepityc mopis-
HSUTBHOTO TIpaBo3HaBCcTBa JIoHMOHCEKOTO YHIBepcutety (3 2005 p.). Y 1970—
1976 pp. BiH ovonoBaB Kadeapy NOpiBHAIBHOTO NpaBo3HaBcTBa JIOHIOH-
CHKOTO YHIBEPCHUTETY 1 3aCHYBaB MOCAAy piJepa MOPiBHUIBHOTO MPaBo-
3HABCTBA y [OMY K HABYAJILHOMY 3aKJIa/li.

Bin € 3acHoBHUKOM 1 upexTopom [HCTHTYTY iM. Cepa [1aBna Bunorpa-
ToBa YHIBepCcHTETChKOTO KoKy Jlonmona (1982—-2005 pp.). Y Hamr yac
Tparroe B Ko npasa JlikiHcoH. BiH Takoxx OyB 3aCHOBHUKOM 1 IEKaHOM
(1993-1998 pp.) daxynereTy Mpara i mpodecopoM Mi>KHAPOIHOTO TpaBa
Ta MOPIBHUILHOTO MTPaBO3HABCTBA MOCKOBCHKOT BUIIIOT ITKOJIM COI[IAJIbHUX
Ta eKOHOMIYHMX Hayk iMeHi M. M. Crniepancbkoro (1994-2004 pp.). 3 2004 p.
batnep € anenom IIpodecopcrkoi kimaatn Komemky cBATOro AHTOHIS
Oxcopaceroro yHiBepcutety. HaBecui 2002 p. BiH unTaB BBe/IEeHHS B TI0-
piBHsUTEHE IPAaBO3HABCTBO SK Ipodecop kadeapu HuBiILHOTO pasa Moc-
KOBCBHKOI IepKaBHOT IOPUANYHOT aKkaaeMii.

VY tpaBHi 1992 p. Binksim batiep Oys o0panwmii akajgemikom Pociiicbkoi
akajemii MPUPOTHUINX HAyK, a B auctomnani 1992 p. — Hamionanbpaol
akaneMii Hayk Ykpainu. Y oepesni 2009 p. #oro npuidHIIN 10 AMEpHUKaH-
CHKOTO 1HCTHTYTY mpaBa. BiH Takoxk OyB jekaHoM (pakynmbTeTy mpaBa YHi-
BepcuTeTchkoro koiemky Jlonmona (1977-1979 pp.) ta JlongoHCHKOTO

291



BicHuk N°1[72] Haykoee xxumms

yHiBepcurery (1988—1990 pp.). IIpamioBas 3anpomeHuM npodecopom
npasa IlIxonu npasa Helo-Mopkceskoro yuiepeutery (1978 p.) i apapa-
cpkoi ko mpaBa (1986—1987 pp.), nekropom ["aa3pkoi akagemii Mixk-
HapOIHOTO MPaBa, 3apOIICHUM PodecopoM Mpasa YHiBepcuTeTy Baruar-
tona i JIi (maBecHi 2005 p.), MOCKOBCHKOTO JIEP:KaBHOTO YHIBEPCUTETY Ta
Incruryty nepxasu i mpaBa CPCP (aunHi — Pociiichka akamemist Hayk).

Binbksim batiep € aBTopoM, CI1iBaBTOPOM, PEIAKTOPOM 1 IIepeKiiaiayeM
Oinp stk 3500 kHUT, Opouryp, cTarel i omAiB i3 mpaBoBux cucteMm CPCP,
VYkpainu, Pocii, binopycii, Tamkukucrany, Y30ekucrany, Kazaxcrany,
Banriiicekux kpain Ta inmmx kpain CHJL.

Mamepian niocomysas:

. JIyk’ano06, HadanbHUK YIIPaBITiHHS
TUTAaHYBaHHS 1 KOOPIMHALIT TPABOBUX
nocmipkenb B Ykpaini HAIIpH Ykpainu
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AKTyanbHe JOCTiPKeHHA
KOOIIePaTNBHOTO 3aKOHOJABCTBA
Pocii i1 gep>xaB €C

VY tpaBHi 2012 p. y Himeuunni y BunaBannTsi «Lambert. Academic
Publishingy Buiinuia qpykom MoHorpadist' 1oKTopa IpUIMYHIX HAYK, IPO-
¢ecopa TI. 1O. buctposa’. Take BUIaHHS CITil BITaTH, 3BYKAI0OYM Ha 3Ha-
YeHHS KOOoTepallii y Cy4acHOMY PO3BUTKY Pi3HHX cep eKOHOMIKH Ta
CYCHIUJTBHOTO KHTTS, 30KpeMa i CITbCHKOTO TOCTIOAapCTBA.

Koomepartist Ha TepeHax YkpaiHu Ma€ IaBHIO icTopiro. Bimomi pi3Hi ii
BHJIM, 30KpeMa, CIIOKHMBYA, TapakHO-Oy/IiBelIbHA, )KUTIOBO-OYy/IiBeIbHA,
BUPOOHMYA 1 BPEIITI-pellT clibchbKorocnonapebka. Ocranus 3a yacis CPCP
(hopmansHO po3BHBAIacS Y GOpMi KOJTOCIIIB, & CIIPaBKHI ii KOOTIepaTHBHI
3aca/iv oYaly BiTHOBITIOBATUCS JinIIe HanpuKiHii 1980-x pokiB, koim Oyio
npuitasto 3akoH CPCP «IIpo koomneparito B CPCPy». He3axarouu Ha 3Ha-
YEHHS KOOIIEPaTUBHOI'O PyXy Y CUIBCHKOMY IFOCHOAAPCTBI, HOTO CIIPOMOX-
HICTh BUKOHYBAaTH HE JIUIIIE BUPOOHUYI (DYHKIIT, a i BUPIIIyBaTH COIiaTh-
HIi TIpO0OJIEMH Ha Celli, CLIBCHKOTOCIIOAPChKi KOOMepaTuBy B YKpaiHi He
HaOyu 3HAYHOTO MOIMUpeHHs. [IpudmH 1IboMy 06araro, MpoTe OMHIEI0
3 BU3HAYaJIbHUX € HEHAJIC)KHE [TPABOBE PETrYJIIOBaHHS KOOIIEPAaTHBHUX Bijl-
HOCHH. 3BiJICH BUBUCHHSI IO3UTUBHOTO JIOCBIAY PETYIIOBaHHS BiAHOCUH
o710 GYHKITIOHYBaHHS KOOIIEPATHBIB B IHIIMX KpaiHaX CBITY Ma€ BayKITHBE
3HAUEHHS AJIS1 PO3BUTKY KOOIIEPATUBHOIO 3aKOHOJABCTBA YKpaiHu.

Xapaxktepusyrwuu Mmonorpadito I. FO. buctpoga, ciif 3a3Ha4uTH 1po i
BHAJLY CTPYKTYPy. LIIIKOM JOriYHO OYMHAETHCS BOHA 3 PO3IIIALY ITOHSTTS
kooreparuBy. [Ipy 1boMy 11€ TOHATTS PO3IISAAETHCS SIK 33 3aKOHOIABCTBOM
Pociiicekoi Denepariii, Tax i 3a 3apyOiKHUM KOOTIEpPATUBHUM 3aKOHOJ/IaB-
CTBOM, 30KkpeMa Icmanii. ABTOp 3MiHCHUB BIAJIHA MOPiBHAILHO-TIPABOBUI

! bricrpos I. E. KooneparnsHoe 3akoHogarenbctBo Poccun u rocymapers EC: MoHo-
rpadus / I. E. BeicTpoB. — Bepnun : Lambert. Academic Publishing, 2012. - 198 c.;
Bystrov G. E. Cooperative legislation of Russia and the EU states. — Berlin: lambert. Academic
Publishing, 2012. - 198 p.

? buctpos Ipuropiit FOXuMOBIY — JOKTOp IOPUANYHMX HayK, mpodecop, ITpesnpeHT
Pociiicbkoi aconiallii arpapHOro, IpUpOoI0OPeCyPCHOr0, EKOJIOTiYHOrO NpaBa, Bine-npesugenT
€BPpOIeIiCbKOTro KOMIiTeTy arpapHoro npasa.
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aHaJIi3 MOHATTS «KOOIEpaTUB» Y PI3HUX KpaiHaxX CBiTY, a TAKOXK PO3IVISHYB
BiJIMOBI/THI KOOTIEPATHBHI MPUHIINIIH.

LlikaBuii MaTepial MOJaHO aBTOPOM y ApyTii raBi MoHOrpadii, mpu-
CBSTYCHIN PO3BUTKY KOOIIEPATUBHOTO 3aKOHOIaBCTBA KpaiHn €C it €Bporeii-
CBKOi acoIriamii BiTbHOI TOPTiBIIi. 3arajgbHa XapaKTEPUCTHKA HA3BAHOTO
3aKOHO/IaBCTBA IMOIaHa JOBOJI IIUPOKO, TTOYMHAIOYH 3 TIEPIINX 3aKOHIB
BenukoOputanii XIX ct. Okpemo npoaHati3oBaHO aKTH KOOMEpaTHBHOTO
3akononmaBctBa Opamnrttii, Himeuuawnw, Itamii, Hizepmannis, bensrii, JIrok-
cemOypra, [pnannii, lanii, ['perii, [Topryranii, @inmsamii, [Benii, ABctpii,
Beiinapii, Hopgerii, Icmanaii Tomo. 3a3HaunMo, 1o cyvyacHa Xapakre-
PUCTHKA KOOTICPAaTUBHOTO 3aKOHOABCTBA TAKOI TIOBOJII 3HAYHOT KIIBKOCTI
3apyOixHMX Kpaid nogana [ FO. buctpoBum y npaBoBiii HayLi (pakTHIHO
BIIEpIIE.

OxpeMy 3aIlikaBJICHICTh BUKJIMKAE Ta YaCTHHA MOHorpadii, 1e aBTop
XapakTepu3ye KooneparnuBHy HopMoTBopuicTs B €C. JloBoumi 1eTanbHO BU-
BYCHO TOJIOKEHHSI CTaTyTy €BPONEHCHKOr0 KOOMIEPAaTHBHOTO CITIBTOBAPH-
CTBa, 3MICT SIKOTO MOXe OyTH 3al03WYeHUN IHITUMHU KOOTIEPaTHBHIMHU
YTBOPEHHSIMH, 30KpeMa B YKpaiHi.

Linkom noriuno I'. }O. buctpo okpemy rmaBy MoHOTpadii npucBsITUB
JOCITIPKEHHIO ITPaBOBOTO PETYIIOBAHHS OpTaHizalii i AisUTbHOCTI KOOTIe-
paruBiB Icnanii. [Ipu nboMy OKkpeMa yBara akLEHTY€EThCSI caMe Ha KOOIe-
paruBax B cepi ClIIbChKOI0 FOCIOAAPCTBA, 1110 MAKOTh JTABHIO ICTOPIIO B ITii
KpaiHi i pO3BUBAIOTHCS B MEXKaX CUTLCHKOTOCIIOAPCHKOTO KOOTIEPATUBHO-
ro mpasa. ABTOp OXapaKTepU3yBaB SIK 3araJIbHUi 3aKOH HA3BaHOI KpaiHU
«IIpo xoomepariitoy, Tak i HaTOJIOCHB Ha 3MICTi 3aKOHIB PETiOHATLHUX aBTO-
HOMHUX criBroBapucTB Icnanii, — Kpaiau backiB, AHnamy3ii Ta iH.

Oxpemo y MoHOTpadii HaBeIeHO XapaKTEPUCTHKY PABOBOTO CTATYCy
CLITBCHKOTOCTIONAPCHKUX KOOTIEPATHBIB 3a 3aKOHOIABCTBOM IcITaHii, 30Kkpe-
Ma, KOOTIepaTHBiB 3i CHiabHOI 00poOKH 3emiti. JlocBi (yHKIIIOHYBaHHS
OCTaHHIX € OCOOJIMBO IIKaBUM JIJIsl YKpaiHH, BPaXOBYIOUHU MTPOBECHE Ia-
FOBaHHS 3€MeJNb CLITbCHKOTOCTIONAPCHKOTO MPU3HAYEHHS KpaiHHu i BUHUK-
HEHHS 3HAYHOT'O MPOILAPKY IPUBATHUX BIACHHUKIB Ha3BaHUX 3EMEJIb.

3BaKarouu Ha BaXKIIMBICTh MPOTHOCTHYHOI (PYHKIT IOPHUINYHOT JJOK-
tpunwy, [. 0. buctpos HanpukiHIli perieH30BaHoi MoHOTpadii HaBiB BIACHI
JYMKH IOJ0 LUIAXiB BJOCKOHAJIEHHS KOONEPATUBHOTO 3aKOHOAABCTBA
Pocii. V niit yacTuni cimij migTpUMaTH IyMKY aBTOpa MI00 TOTO, IO MPH-
naaTTa Oenepanproro 3akony «I1po koomeparito B Pocitichkiit @enepartii»
Oyzie CTUMYIIIOBAaTH PO3BUTOK KOONIEPAaTUBHOI ()OPMHU BIACHOCTI, CTBOPEH-

294



PeueHsii BicHuk N 1[72]

HSl HOBUX BHUJIB KOOIIEPATHUBIB, CTAHE PEajJbHOI0 OCHOBOIO MOJANIBLIOTO
PO3BUTKY €KOHOMIKH, CIIPUATUME 301JIbIICHHIO 3alHITOCTI HACEJICHHS,
MTOKPAIIEHHIO COIiaJIbHOT CHUTYaIlii Ha Celi.

BuknaneHe nepeKoHIMBO CBITYUTH PO BUCOKUI PiBEHb aKTYaIbHOCTI
penieH3zoBaHOi MOHOTpadii Ta Mpo GaKkTUUIHE BBEJCHHS HEIO B HAYKOBHIA
00iT 3HaYHOT KUTFKOCTI aKTiB KOOTIEPAaTHBHOTO 3aKOHOIABCTBA 3apy0iKHIX
KpaiH, 1110 paHille He BUBYAIHCS.

ABtopy MoHOTpadii MOKHA JUIIE MO0aXaTH, MO0 y HACTyIHUX 0-
CITI/PKEHHSIX BiH HE OMHUHAB ITPABOBI POOJIEMH PO3BUTKY KOOTIEPaIlii, B TOMY
4rchi i cimbebKorocnoaapcbkoi, B kpainax CHJI, 30kpema B YkpaiHi.

3aranbHAN BUCHOBOK MOXE OyTH OTHO3HAYHUM: MOHOTpadis mpode-
copa I'. 1O. buctposa «KooneparnsHoe 3akoHoaarenscTBo Pocenn u rocy-
napctB ECy crane y npurofi sik ¢axiBUsSM-IIPaBHUKaM, TaK 1 IIUPOKOMY
KOJTy YHTadiB, IO IIKaBIATLCS MPOOJIEMaMH TIPABOBOTO PETYIIOBAHHS
PO3BUTKY KooTIepaii B pi3HUX KpaiHax CBITY.

A. Cmamigka, TOKTOp IOPUIUYHUX HAYK, Ipodecop,
npodecop kadenpu 3eMeNbHOTO Ta arpapHoro npasa
Hamionansnoro yHiBepcuteTy «HOpuanana
akazeMist Ykpainu iMeHi SlpocimaBa Mymporoy,
uneH-kopecnongenT HATIpH Vkpainu;

B. Ypkesuu, noxTOp IOpUINYHUX HAYK, TOLEHT,
npodecop kadenpu 3eMeNLHOTO Ta arpapHoro Ipasa
HauionansHoro yHiBepcurety «tOpunnuna
akazeMis Ykpainu imeHi SIpociaBa Mymporoy
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ODILIVIHI
MATEPIAAN

3BiT
HanjionanpHOI aKkafeMii IpaBOBUX HayK YKpaiHu
IIPO BUKOPUICTAHHS KOIITiB
ep>xaBHOrO GrOMKeTYy YKpainu 3a 2012 pik

HamionanpHa akageMis paBOBUX HAayK YKpaiHM 3TiAHO 3 YHHHHUM 3a-
KOHOJIZBCTBOM € BUIIOIO JIEP>KaBHOIO HAyKOBOFO OpraHizalli€lo YKpainu, mo
OpraHi3oBye i 3/11CHIOE PYHIaMEHTAIbHI JOCITiKEHHS B Tally3i IepKaBu
i mpaBa. BignosigHo 10 cT. 22 BromxkeTHOro konekcy Ykpainu AkaJieMito
BU3HAYEHO FOJIOBHUM PO3TOPSTHUKOM OIOJDKETHUX KOIITIB.

3akoHoM Ykpainu «[lIpo JlepkaBamii Oropker Ykpainu Ha 2012 pik»
3aTBepkeHi iaHoBi BuaaTku s HATIpH Ykpainu 3aransHuM 00cCsirom
38307,5 tuc. rpu. [1nan 61omxeTHOrO (DiHAHCYBAHHS HAyKOBOI MiSITBHOCTI
HAIIpH VYkpainu OyB BuzHaueHuii y cymi 18844,6 tuc. rpH.

VY 2012 p. no HAIIpH VYkpainu 3 ycix mxepen GpiHaHCyBaHHS Ha MO
41210,7 tuc. TpH.

3a mincymkamu 2012 p. Akanemito Oyio npodinancoBano 3 Jlep>kaBHOTO
Oromkety (3aranbHui oy OromKeTy) B 00cs131 37235,0 THC. TpH, 10 CKIaaae
97,2 % Bix mmaHOBMX piYHMX MOKa3HWKIB. [InToma Bara piHaHCyBaHHA 3a
PaxyHOK 3arajJbHOro (oHIy OIOPKETY Y KOLITAaX, SKi OTPUMAJM YCTaHOBU
HATIpH VYkpainu 3 ycix jkepen HaaxoKkeHb, cTanoBUTh 90,4 %.

[Tonax acurayBaHHS, 0 Oy BUAUIEHI i3 3aramsHoro hoHmy [lepxan-
HOTO OO/IKeTy, OIO/PKETHI yCTaHOBH AKaZeMii CaMOCTIHHO OTpUMal y
2012 p. (cienianpauii poua Oromkety) 3975,7 THC. TpH, 1o ckiaio 9,6 %
BiJl 3aralIbHOTO OOCSTY HAIXOKEHb.

CepenHbOpiyHa YHCEIBHICTh MPALIOIOYHNX Y OIOIKETHUX yCTaHOBAX
HAITIpH VYkpainu y 3BiTHOMY potii cTaHoBmia 468 ocio.

Kormrru, mo Oy BusHaveHi [lepxaBanm OromxetoMm Ykpaian y 2012 p.
3a 3arajJbHUM Ta ClielialbHUM (OHIOM, CIPSIMOBYBAJIMCh Ha BUKOHAHHS
TPHOX OIOMKETHHUX MPOTPAM.

HepxxaBHnM OropkeroM Yikpainu Ha 2012 p. BHIATKKM Ha BUKOHAHHS
nporpamu KITKB 6581040 «®yHmamMeHTaNbHI JOCTIKEHHS, TPUKITIATHI
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HayKOBi 1 HAyKOBO-TEXHIYHI po3pOOKH, BUKOHAHHS POOIT 3a Aep:KaBHUMHU
LILOBUMH MPOTpaMaMH i JIep>KaBHUM 3aMOBJICHHSM Yy c(hepi 3aKOHOJaBCTBA
1 MpaBa, MiIrOTOBKA HAYKOBUX KaJpiB, (piHaHCOBA MiATPUMKA PO3BUTKY Ha-
yKOBO{ iHppacTpyKTypu» Oynu 3aTBeppkeHi y cymi 22540,2 THc. rpH, y
TOMY YMCII BUIATKH 3araibHOro pouay — 18844,6 Tuc. rpH, creniaibHO-
ro Gormy — 3695,6 THC. TpH.

Kacogi Bumarku 3a KITKBK 6581040 y 2012 p. cknamu 21614,9 Tuc.
I'PH, Y TOMY YHCIi BHIATKK 3aranbHoro pouay — 18811,0 tuc. rpH, cre-
uiansHoro Goumy — 2803,9 THC. TpH.

HepxaBuuM OromxeToM Ykpainu Ha 2012 p. BUAaTKM Ha BUKOHAHHS
nporpamu KITKB 6581020 «HayxoBa i opranizaniiina AisuibHICT Mpe3uil
HauionanbHoi akagemii mpaBoBUX HayK YKpaiHu» OyiM 3aTBEpILKEH y cyMi
13469,1 Tuc. rpH, y TOMy YHCITi BUAATKH 3arajgbHoro ¢ponmy — 12412,9 tuc.
I'pH, cneniaigbHoro ¢pouxy — 1056,2 tuc. rpH.

Kacogi Bumarku 3a KITKBK 6581020 y 2012 p. cknanu 12649,2 Tuc.
I'PH, Y TOMY YHCJi BHIATKU 3aranbHoro pouay — 11745,2 tuc. rpH, crie-
uiangpHOro Gouay — 904,0 Tuc. rpH.

HepxaBHuM OromxeToM Ykpainu Ha 2012 p. BUAaTKM Ha BUKOHAHHS
nporpamu KIIKB 6581070 «®inancoBa miATpUMKa BUAAHHS KypHaILy
“IlpaBo Ykpainu™» Oynu 3aTBepmxkeHi y cymi 7050,0 THc. rpH, y TOMY 4HC-
J1i BUAATKy 3aransHoro ¢ouxy — 7050,0 Tuc. rpH.

Kacogi Bunarku 3a KIIKBK 6581070y 2012 p. cknanu 4448,8 THc. TpH,
y TOMY YHCJIi BUAATKH 3aranbHoro Gouny — 4448,8 Tuc. rpH.

VY uinomy Bumatku no Akagemii 3a 2012 p. cknanu 38712,9 tuc. rpH, y
TOMY YHCIIi 13 3araibHoro (Goumy Oromkery — 35005,0 Tuc. rpH i crerri-
anbHoro Goumy — 3707,9 THc. TpH.

Komrru Oyno BuTpaueHo Ha:

— BUIUIATY 3apo0iTHOI IU1aTH 3 HapaxyBaHHsIMU — 24 241,1 THc. TpH, a00
62,6 % BCiX BUIATKIB, y TOMY YHCII 1O 3arajgbHOMY (oHay — 22956,5 Tuc.
rpH (94,7 %) 1 no cnemiansHoMy Gouay — 1284,6 tuc. rpH (5,3 %);

— TIpuAOaHHS MPEAMETIB MOCTavaHHs 1 MaTepianiB, OMIaTy MNOCIYTr —
6846,7 tuc. rpH, ado 17,7 % Bcix BUOATKIB, y TOMY YHCIi 1O 3arajibHOMY
houmy — 5385,1 Trc. TpH (78,6 %) i o cnenianbHOMY (poHIy — 1461,6 THC.
rpH (21,4 %);

— BiapskeHHs — 86,6 tuc. rpu, abo 0,2 % Bcix BHAATKIB, Y TOMY
yucii o 3aranbHoMy Gouay — 49,7 tuc. tpa (57,4 %) 1 1o crenianbHOMY
¢dhourmy — 36,9 Tuc. rpu (42,6 %);
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— omiary KoMmyHansHHX nocayr — 900,1 tuc. TpH., abo 2,3 % BCiX BU-
JaTKiB, y TOMY 4YMCIi 110 3aranbHoMy (Gonny — 464,2 tuc. rpH (51,6 %) i
o crierianbHoMy oy — 435,9 tuc. rpu (48,4 %);

— npunOanHs oOmagHanag — 459,7 tuc. TpH, ado 1,2 % Bcix BUOATKIB,
Yy TOMY 4HCJIi — 110 crietianbHomMy GoHy — 459,7 tuc. rpa (100 %);

— BUIUIATY CTUIICH/IIT Ta JOBIYHOI IUTATH TIMCHUM YJICHaM (aKaJIeMikam)
Ta WIeHaM-KopecroHaeHTaM — 6178,7 tuc. TpH, abo 16 % BCiX BUAATKIB,
y TOMY YHCJIi 110 3araibHoMy oy — 6149,5 tuc. rpH (99,5 %) i o cre-
uiansHOoMy oy — 29,2 tuc. rpH (0,5 %).

3BiT Mpo BUTpayaHHs KoWTIiB Jlep:kaBHOTO 010M:KeTy YKpaiHu
HauioHajibHOI0 akageMicio MpaBoBUX HAyK YkpaiHnu 3a 2012 pik

Taomuns 1
(THC. TpH)
6580000 HaunionaabHa akajgeMisi IpaBOBHX HAyK YKpaiHu
. CnenianbHui
Koz(.elco: 3aranbuuii pong domn
HOMiYHOI
Kﬂaf}’lqﬁ' Mokaznuku 3arBepmkeno | Kacosi ia:{neﬂ " | Kacosi
kaull Bu- KOIITOpHCOM | BHAAT- | " ron0 KO 1 o ar-
AaTKIB Ha pik k| MTOPHMCOM oy
Ha pik
Bunarku — BCboro 38307,5 35005,0( 4751,8 |3707,9
1000 |y TOMY umei: 38307,5 | 35005 | 4153,9 |32482

TTorouni BUIaTK

Ormnara npani
MIPaI[iBHUKIB

1120 HapaxyBanus Ha 3apriaty 6096,7 6034,5 406,4 303,1

[Ipundanus npeaMeTis
MOCTa4YaHHs 1 MaTepiais,

1110 16933.8 16922 1204,5 981,5

1130 e 8106,2 5385,1 1851,1 1461,6
oruiara mociyr Ta iHi
BUIATKH

1140 Buaartku Ha BiIpsKEHHS 62,0 49,7 57,8 36,9

1160 | Omniara KoMyHambiix 590 4642 604,9 | 4359
MOCJIYT Ta EHEPrOHOCIIB

1171 JlocmimkeHHs 1 po3poOKu

1300 | CYOcuii i morouni 6518,8 | 61495 29,2 29,2
TpaHchepTH

2000 KamitanpHi BUAaTku - - 5979 459.7
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Tabmuis 2
(THC. TPH)
3aranbuuii pona Creniasuuii
Kon exo- LA
HompHHol HaiivenyBanns 0rox:xeTHOl 3arsep- . 3atBep- .
K.Has‘l/ldll- nporpamu nxeno | Kacosi | pkeno | Kacosi
Kamil Bu- KOIITO- | BHAAT- | KOIITO- | BHAAT-
AaTKIB pucom Ha KH pucom Ha KH
pix pix
6581020 |HaykoBa i opranizariiina 12412,9 | 11745,2| 1056,2 904,0

IisutbHICTB mpe3uii Hario-
HAJIBHOI aKaeMii mpaBoOBUX
HayK YKpaiHu

6581040 | dynaameHTanIbHI 10CTI- 18844,6 | 18811,0| 3695,6 2803.,9
JDUKSHHSI, TIPUKJIaIHI HAyKOBI 1
HAyKOBO-TEXHI4HI pO3pOOKH,
BHKOHAHHs pOOIT 3a JiepiKaB-
HUMH OUTBOBUMH ITpOrpaMa-
MH 1 Iep)KaBHUM 3aMOBJICH-
HSIM Y cepi 3aKOHOAaBCTBaA 1
IIpaBa, MiArOTOBKA HAyKOBUX
KaJpiB, piHaHCOBA MiATPUMKA
PO3BUTKY HayKOBOI iH(pa-

CTPYKTYpH
6581070 | dinaHcoBa MiATPUMKA BH- 7050,0 4448,8
naHHs KypHaiy «IIpaBo
Ykpainm»
BCbHOI'O 38307,5 | 35005,0| 4751,8 3707,9
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HALII
IOBIASIPHU

BunoBHunocs 85 pokiB B AHS HAPOMKEHHS BH-
JIATHOTO BUEHOTO B Taly3i rocroiapchKoro IMpasa,
akamemika HarmionaneHOi akagemii Hayk YkpaiHu,
akaneMika HarioHanpHOT akajemii mpaBOBUX HayK
VYkpainu, 3acmyKeHoro aisua HayK 1 TeXHIKH YKpa-
{HH, TOKTOpa IOPUIUYHUX HayK, rpodecopa Bamen-
THHa KapiosBuua MamyToBa.

Hapomuscs Banentun Kapnosua 30 ciunst 1928 p. y M. Oneci. Y 1949 p.
3akiHuMB CBepATIOBCHKUI IOpUANYHUE 1HCTUTYT. Y CBEpASIOBCHKY H PO3-
novajnacs HOro IOpUANYHA Kap’epa: TYT BiH MPallOBaB Ha MOCal JepiKaB-
HoTO apoitpa (19501956 pp.). [ToTim npamroBaB B Ykpaini Ha mocaji Ha-
YaJlbHUKa FOPUAWIHOTO BijyIiry B MiHicTepcTBi Oy/IiBHUIITBA MiANPUEMCTB
BYT1UJIBHOT TIPOMUCIIOBOCTI, Y MiHicTepCTBI BYTiIbHOT MPOMHCIOBOCTI,
Jonernpkiit Paxi HapomHOTO TOCTIONapcTBa (3a paasHCHKUX YaciB TO OyB
«CYTIEPKOHLIEPHY).

Beco et yac B. K. MamyToB 1o€/iIHyBaB MpakTHUHY poOOTY 3 HayKO-
Bo10. 3 1966 p. po3movanacs Woro 0e3mocepeaHss HayKoBa JisIIbHICTD:
y 1966—-1992 pp. npaiioBaB Ha 1mocaji 3acTyTHUKA TUpekTopa [HeTuTyTy
exoHoMiku npomuciioBocti AH YPCP, a 3 1992 p. i norenep — nupekTop
IacTHTYTY exoHOMIKO-TIpaBOBUX Aociimkerb HAH Yipainn.

B. K. MamyToB — BuaaTHuil axiBewp y raaysi rocnofapchbKoro npasa.
Bin 3po0OuB BaroMuii BHECOK y CTAHOBJICHHSI Ta PO3BUTOK JIOCIIIKEHb, 110
MTOETHYFOTh €KOHOMIKY 1 TIpaBO, B OOTPYHTYBaHHS KOMITJIEKCHOTO €KOHOMi-
KO-IIPABOBOTO MiIXOAY A0 YHPaBIiHHSI BUPOOHUIITBOM.

B. K. MamMyToB € 3aCHOBHUKOM J{OHEIBKOI IIKOJIU TOCIOAaPChKOTO
IpaBa, sika CIpaBisie 3HAYHUHN BIUIMB Ha MiABUIICHHS POJI i MPECTHUKY
MpaBa y BUPILICHHs] €EKOHOMIYHUX TPOOIIEM.

Hayxosi mocmimkenns B. K. MamyToBa — 1€, BIacHe, HOBHI MiX-
TUCIUIUTIHAPHUAN HANPsIM Yy CYy9acHOMY CYCHITbCTBO3HABCTBI, SKUH PO3-
BHHYBCS Ha 0azi Teopii rocrnogapchkoro mnpasa. Ll Teopis cTana Takox
OCHOBOIO CTAHOBJICHHA 1 PO3BUTKY BUEHHS PO MPABOBY pOOOTY B HAPOII-
HOMY rocnofiapctsi. [ocronapcrKko-mipaBoBa crieriaizaiis Oyia BBe/IeHa
y BUIUX HaBYAJbHHX 3aKiagax. Teopist rocrnoIapchKoro mpasa JomoMa-
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rae po3B’si3yBaTu MpoOIeMH MPaBOBOrO 3a0e3MeUeHHs 3MilaHOi eKOHO-
MiKH, ii Aep>KaBHOTO PETYIIOBAHHS, PETIOHAIBHOTO YIPABIIHHS, MiCBKO-
r'0 PO3BHUTKY, BAOCKOHAJICHHS rOCIOJAPCHKOT0O 3aKOHOAABCTBA 1 TPAKTUKH
Horo 3acrocyBaHHs. [[OHATTSI «€KOHOMIKO-TIPaBOBI MPOOIEMUY, «EKOHO-
MiKO-ITPaBOBHH MiAXiA» YBIWIUIN B HAYKOBHH OOIT 1 LIMPOKO BUKOPUCTO-
BYIOTBCS B JIITEparypi.

B. K. MamyToB 3i cBOiMH KoJleramu Oepe akTHBHY Y4acTh y mpoueci
MPaBOTBOPUOCTI, 30KpeMa, HUMH MirOTOBJICH] AECATKH 3aKOHOIABYMX aKTiB
OO PI3HUX aCIEKTIiB MPAaBOBOTO 3a0e3NeUeHHs eKOHOMIKH. BiH 3/1iliCHIOBaB
KEpiBHUITBO 1 OpaB Oe3MocepeHI0 y4acTh y miAroToBLi l'ocnogapcskoro
Koziekey Ykpainu, sikuit Oyno npuiiasito 16 ciuns 2003 p. [IpuitHaTTs Koaek-
Cy JaJio 3HaYHUH MYJBTHIUTIKaTUBHUHN e(eKT y cdepi IopucrpyaeHIii.

Axaznemik B. K. MamyToB — aBrop Oinb six 650 HaykoBux npaub. [1in
HOro KepiBHULTBOM 3axuIieHo moHaa 40 KaHIUAATCHKUX 1 JOKTOPCHKHX
JUCepTaIliil.

dyHaamMeHTanbH1 JOCHIHKSHH 1 TpUKIaaHi po3poOku Banentnna
KapnoBuya mmpoko BigoMi B HayKOBHX Kojax. PerynspHo BiH Oepe y4acThb
y MDKHapoIHUX HAayKOBHX (hopyMax, BUCTyIae Ha MIKHApOIHUX KOoH(pe-
penuisix. HaykoBa i mpakTuuHa aisipHicTh akageMika B. K. MamyToBa
CHIpHUsE 3pOCTAHHIO PIBHS MPaBOBOI KyJIbTYpH, MiJBULICHHIO MPECTIKY
IOPUINYHOI CITy’KOU B HAPOTHOMY TOCTIOJAPCTBI.

[{um MaciuTaOHUM 3aBIaHHAM I IMOPSAKOBaHA TAKOXK HAyKOBO-Opra-
HizaniiiHa i rpoManckka AisnpHicTh B. K. MamyrtoBa. Y 1992 p. iioro
oOpano unenom Panu Corozy ropuctiB Ykpainu, unenom IIpesunii Ha-
LiOHAJBLHOI akageMii MpaBOBUX HayK Ykpainu, Mi>KHapoIHOTO KOMEpIiii-
Horo apOiTpaxHoro cyay. B. K. MamyToB ouontoe Koopannaniiine 6ropo
3 TOCTIOAAPCHKOTO MpaBa Ta JJoHEUbKUid perioHalbHUI HAYKOBUH LIEHTP
HanionaneHoi akanemii mpaBoBuX Hayk YKpainw, € wieHoM KoHcTuty-
uiiHoi Acamb6nei, 6ropo Bigninenus exonomiku HAH Ykpainu, 3actyn-
HuKoM rosioBu Jlonenpkoro HaykoBoro neHTpy HAH Vkpainu, [louecHum
rojoBoro JloHenpkoi obnacHoi opranizauii Coro3y 1opucTiB Ykpainu,
BXOJHTh JIO CKJIQAy PEIKOJIErill 6araThox KypHAaIiB.

3a tigHy HayKOBY 1 HayKOBO-OpraHizauiiny nisuibHicTh B. K. Mamy-
TOBa HAropokeHo opaeHoM [pyxOu HapoaiB, opAeHOM KH:3s Spocnasa
Myaporo V, IV Ta Il ctynenis, mo4ecHOI0 Bi3HaKOI0 Acolianii MpaBHUKIB
Vkpainu «3a yecTh Ta mpodeciiiny rigHicte», [louecHumu rpamoramu
BepxoBHoi Panu Ykpainu ta Kabinery MinictpiB Ykpainu. ¥ 2002 p. [o-
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HeIlbKa MiChKa pajia MPUCBOija BUCHOMY 3BaHHs «llodyecHui rpoMasiHUH
Mmicra [loHenpkay, a'y 2008 p. Banentun Kapnosuy OyB yocToeHuii 3BaH-
Hs1 «[TouecHuii rpomansiauH J{oHEIBbKOT 00IaCTi».

[pe3uais HarionaapHOT akajaemii MpaBoBUX HayK YKpaiHU Ta pejiak-
HifiHa Koueris xxypHany «BicHuk Akazemii mpaBoBUX HayK YKpaiHW» Bi-
TaIOTh BeJibMuIIaHOBHOTO BanenTuna Kapiaosuua MamyToBa 31 cllaBHUM
IOBiJIeeM 1 0akaroTh HOMY TTOIANTBIIINX TBOPYMX YCIIXiB, 3710pOB’s Ta Oyaro-

IOy Ysl.

IOpuanuna rpoMaachbKicTh CEplIEYHO BiTa€
3 70-piuHUM tOBiNeeM Ta i3 40-pidusiM HayKOBO-TIE-
Iaroriy”ol AIsJIBHOCTI BUJAATHOIO BITYHU3HSIHOTO
BUCHOTO-TIPABO3HABI B raly3i KpUMiHAIBLHOTO Ipa-
Ba, KPUMIHOJIOT11, KpUMiHAJILHO-BUKOHABYOTO ITPABa,
COMI0JIOTi] KPUMIHAIBHOTO TPaBa i Mi>KHAPOJHOTO
KPUMIHAJILHOTO MIPaBa, TaJIAHOBUTOTO Ne1arora Bu-
1107 IIKOJIH, TOKTOpa IOPHINYHUX HayK, JupekTopa HaykoBo-mociigHoro
IHCTUTYTY BUBYCHHS MTPOOJIEM 3JI0YMHHOCTI iMeHi akajgemika B. B. Cra-
mmmca HATIpH Vkpainu, akagemika-cekpeTapsi BiUIUICHHS KpUMIHAIBHO-
npaBoBUX Hayk HamioHanpHO1 akajgeMii mpaBoBUX HayK YKpaiHw, mpo-
(hecopa xadenpu kpuminampHOTo TIpaBa Ne 1 HarioHansHOTO yHIBEpCH-
tety «lOpunmnuna akamemis Ykpainu imeHi SIpocmaBa Myaporoy,
3aciyxeHoro opucta Ykpainu BsauyeciaBa IBanoBuua bBopucosa.

Bstaecnas IBanoBHY HapoauBcs 7 rotoro 1943 p. y M. Bomsbpk Mapiii-
cekoi APCP (P®). ¥V 1966 p. BcTynuB 10 XapKiBChKOTO FOPUAMYHOTO iH-
ctuTyTy (HuHI — Hanionanenuii yHiBepcutetr «fOpunnyna akagemis
VYkpainu imeHi SpociaBa Myaporo»), 3 SIKUM MOB’s3aB CBOIO ITOJAJIBIILY
JI0JTI0, CIIOYaTKy HAaBYAIOUMCh B ACMipaHTypi, a HOTIM MPALIOI0YN Y HbOMY
ACHCTEHTOM, CTapIIMM BHKJIAJa4ueM, JOLEHTOM, CTapIINM HayKOBUM CITiB-
pobGiTHHKOM, TipodecopoM Kadeapn KpuMiHAIBHOTO MTpaBa (HIUHI — Kade-
Jpa KpuMiHaibHOTO TipaBa Ne 1).

B. 1. BopucoB 3po6uB MOMITHHII BHECOK Y MIATOTOBKY (axiBIliB y ra-
Ty31 KpUMIiHAIBHOTO TIpaBa 3apyOikHUX KpaiH. Tak, 3 1983 p. mo 1985 p.
B. 1. Bopucos 06iiiMaB nocajy BUKJIaaqa KpUMIHATIBHOTO MPaBa Ta KpH-
MiHoJOTiT AieHchKoro yHiBepcuTeTy B Haponniii Jlemokparuyniii Pecny6-
i €MeH.

Y 1995 p. mparroBaB HadaTFHIKOM YIIPaBIiHHS IIAaHYBaHHS 1 KOOPIIH-
HaIlil MPaBOBHX JIOCIIPKEHb AKaJieMil MpaBOBUX HayK YKpaiHu (HUHI —
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HAIIpH VYkpainu), IupekTopoM-opraHizaTopoM [HCTHTYTy BUBUCHHS
npo6nem 3nounHHOCcTi AllpH Ykpainu (auHi — HaykoBo-gocnigauii iH-
CTUTYT BUBUEHHS IIPOOJIeM 3JI0YMHHOCTI iMeHi akanemika B. B. Crammca
HAIIpH VYkpainn), a 3 Bepecus 1995 p. mo tpaBens 2005 p. i 3 uepBHS
2008 p. — mupexropom IncTuTyTy. 3 1996 p. Bauecnasa IBanoBnua 06-
paHo unenom KoopauHariiitHoro 610po 3 mpo0ieM KpUMiHAIBHOTO MTpaBa
BiJIiIeHHST KpuMiHanbHO-paBoBuX Hayk HAIIpH Ykpainu Ta uneHom-
rxopecnionneaToM HATIpH Ykpainu, 3 2004 p. — mificHuM wieHOM (akaje-
mikom) HAIIpH Vkpainu. 3 2005 p. B. 1. bopucos — Buenuii cekperap
Koopaunartiiinoro 0rpo 3 mpo0iieM KpUMIHAJIBHOTO MpaBa BiJIiIJICHHS
kpuMmiHanapHO-TIpaBoBuX Hayk HAIIpH VYkpainm, 3 2012 p. — akamemik-
CeKpeTap BiIIIJICHHs KpUMiHaIbHO-IPaBOBUX HayK HamionanbHoi akagemii
[IpaBOBUX HAayK YKpaiHW, 3aCTYIIHUK roj0BU BceykpaiHChKOI IpOMaIChKOT
opranizaiii « Acomiarmiss KpUMiHATBLHOTO TIpaBay.

VY 1974 p. Bsuecna [BaHOBWY 3aXUCTHB TUCEPTAIliIO HA 3100y TTS Ha-
YKOBOTO CTYTEHSI KaHUaTa IPUANYHUX HayK Ha Temy «KpuminanbHa
Bi/IMTOBIIaNbHICTh 3a TOPYIIEHHS MPaBIJI TIPHU TIPOBEEHH] OyIiBEIbHUX
pobit» (cneuianbhicts 12.00.08), y 1993 p. — nuceprauito Ha 3100yTTs
HayKOBOTO CTYTICHS JIOKTOpA IOPUINYHIX HayK Ha TeMy « OCHOBHI ITpo0ieMu
OXOpOHU Oe31eKr BUPOOHHUIITBA B KPUMIHATIBHOMY 3aKOHOIABCTBI YKpaiHIm»
(cienianpHicTh 12.00.08).

B. 1. bopucos € aBropom Ta criBaBTopoM moHaj 300 HaykoBUX Tparib,
y TOMY Y9HCII1 MOHOTpadiii, miapyIHHUKIB, HABYAIEHUX ITOCIOHHUKIB, HAYKOBO-
TIPaKTHYHIX KOMEHTapiB. loro po6oTu npucesueni po3pobii muTaus Teopii
KPUMIHAJIBHOTO 3aKOHY, 3I0YMHIB ITPOTH JKUTTS Ta 370POB’ S, EKOHOMIYHUX
Ta CIIy*KOOBHX 3JI0YMHIB, IPOTH NPaBOCYAs, IPoOIeMaM 3apOBaIKECHHS
THCTUTYTY KPUMiHAJIBHOTO TIPOCTYIIKY B 3aKOHOJABCTBO YKpaiHu, peopmy-
BaHHS IIPABOOXOPOHHMUX OpPTaHiB B YKpaiHi Ta iH. [cTOTHY MUTOMY Bary cepen
nociigkens B. 1. bopucoBa MatoTh po60TH CTOCOBHO MUTAaHb KPUMiHAJIBHOT
BiZIMOBIaTIbHOCTI 32 IOPYLIEHHS TPAaBUIT OXOPOHH ITpalli Ta Oe3MeKr BUpoo-
HUIITBA. 3a 3HAYHI TOCSATHEHHS B pO3p0o0IIi IMPoOIIeM IMTPaBoBOTO 3a0e31eveH-
Hs1 Oe3nexy BUpoOHuNTBa y 1993 p. Bsiuecnas IBanoBuu bopucos OyB 00-
paHuii AIHCHAM 4sieHOM AKa/ieMii iHKeHEepHHUX HayK YKpaiHu.

Jo uncna mpartte B. 1. Bopucoa Hasnexars, 30kpeMa, Taki: « YToJIoBHAs
OTBETCTBEHHOCTb 3a HAPYILCHUE MIPABHUII IIPU MPOU3BOJICTBE CTPOUTEIBHBIX
pabor» (1977); «BinnoBifanbHICTh 32 MOPYIICHHS NPaBHJI TEXHIKH O€3MEKH
Ha BUpoOHUIITBI» (1984); «YromoBHO-TIpaBOBast OXpaHa 0€301I1acHOCTH 00IIIe-
CTBEHHOT'O IPOM3BOACTBA (Pa3BUTHE YrOJOBHOTO 3aKOHOJATEIbCTBA, €0
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couuanbHas 00yCIIOBIEHHOCTh, IOPUANYECKUE TPU3HAKU COCTABOB TIpe-
crymieaus)» (1991); «KpuminanbHa BiAMOBINATBHICTH 32 MOPYIICHHS
MpaBWJI, HOPM 1 CTaHAAPTIB, 110 CTOCYIOTHCS yOE3MeUeHHS TOPOKHBOIO
pyxy» (y cmiBasr., 2001); «OpranizoBanuii HapkoOi3Hec (TOHATTS, POPMH,
MiJICTaBU KPUMIHAIBHOT BiAMOBIJAILHOCTI)» (Y cmiBaBrT., 2005); «IIpotumis
OpTraHi30BaHii 3IOYMHHOCTI y cepi Toprieii ronsMuy» (y cmiBast., 2005);
«3m04rHI TPOTH Oe3MeKH BUPOOHHULITBA: MOHATTS Ta BUAH. KpuMiHanbHa
BiJIIIOBITATBHICTE 32 ITOPYIICHHS TPABIII SIIEPHOT a00 pasiamiiHoi 6e3mekm»
(y cmiBaBr., 2006); «IloTepminuii Bijx 31104uHy (MIKIUCITUTLTIHAPHE IPABOBE
nociimkeHHs )» (y cmiBasr., 2008), «[Ipodiemu 3a0e3nedeHHs eeKTHBHOC-
Ti JISUTBHOCTI OPraHiB KpUMIHATBFHOTO ITepecyIiyBaHHs B YKpaiHi» (y CITiBaBT.
2010), «TeopernuHi 0cCHOBH 3a0€3IEUEHHS SIKOCTI KPUMIHAIBHOTO 3aKOHO-
JIaBCTBA Ta MPaBO3aCTOCOBUOI AiSTBHOCTI Y chepi O0poTHOM 31 3ITOYMHHICTIO
B YkpaiHi» (y ciBart. 2011), «kKprminaapHa BiAITOBITaIBHICTE 32 TIOPYIIICH-
HS1 TpaBWJ1 OE3MEKHU i1 Yac BUKOHAHHS POOIT 3 MiABUIIEHOIO0 HEOE3MEKOI0»
(y cmiBaBr. 2012) tomio. B. I. Bopucos 6epe akTHBHY y4acTh y HalucaHHi
MAPYYIHUKIB 3 KPUMIHAJIBHOTO MTPaBa, METOINIHUX PEKOMEH/IAIlil, HAyKOBO-
MPaKTUYHUX KOMeHTapiB 10 KpuMiHanasHOro KoAekey Ykpainu. 30kpema, BiH
€ CITIBABTOPOM TaKHX BHUJaHb: MAPYYHUKH «KpuMiHaIbHE MPaBO YKpaiHu.
3araneHa gactuHay (1997, 2001, 2003, 2004, 2007, 2010 pp.); «Kpuminans-
He nipaBo Ykpainu. OcobnuBa yactuHa» (2001, 2003, 2004, 2007, 2010 pp.);
«Kpuminansauit Komeke YKpaiHu: HayKOBO-TIPAaKTHYHUI koMeHTapy (2003,
2004, 2006, 2008, 2013 pp.).

[onan 17 pokis (3 1995 mo 2005 p. ta 3 2008 p. i norenep) B. 1. bopu-
coB ovoitoe HaykoBo-70ciiHu IHCTUTYT BUBYCHHS TPOOJIEM 37I09NHHOC-
Ti iMeHi akazneMmika B. B. Crammuca HarioHanpHOT akaiemii mpaBOBHX HayK
VYkpainu. 3aBnsku 3ycwuisiM Bsiuecnaa IBaHOBHYA CTBOPEHO KOJISKTHUB 13
BHCOKHM HAayKOBHM aBTOPUTETOM Ta moTeHItianoM. Y mrrati HJII mparmorots
JOKTOPY Ta KaHIUIaTH HayK — MPOBiJHI B YKpaiHi (axiBii y raixy3sx HayK
KPUMIiHAJIBHO-TIPABOBOTO [IUKITY.

B. 1. bopricoB — myke BUMOIIIMBA Ta BiAIMOBiTaIbHA JTFOMWHA, XKOTHA
JIaHKa HOTo CKIIaAHOT pOOOTH, KOJEH CIiBPOOITHUK YHCIEHHOTO KOJIEKTUBY
[HCTUTYTY HE 3aNmMIIAcThCS 1032 yBarow. Bsuecnapy IBanoBuuy Branocs
CTBOPHUTH TBOPUY, APYKHIO arMoc(epy B KOJIEKTHBI IHCTUTYTY, 1110 CTUMY-
JIIO€ CHiBPOOITHUKIB JI0 TUTITHOT Mpaili i aKTHBHOTO HayKOBOTO TOLIYKY.

[Ipodecop B. I. Bopucos € BUaTHUM TaJlaHOBUTUM TIEIarOrOM i BUM-
teneM. [1ig #oro kepiBHUIITBOM OYyJI0 3aXUIIEHO 9 KaHAUIATCHKHUX AHMCEp-
taniil. Ha 1eil yac BiH 3ailiCHIOE HayKOBE KEPIBHULTBO HaJ HAHCAHHIM
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I’ SITU KaHTUAATCHKUX TUCEPTAaLliil Ta HAyKOBE KOHCYJIBTYBaHHS BOX JOK-
topanTiB. [IpoTsrom Garatbox pokiB BsdgecnaB [BaHOBHY 04OIIOE€ HAyKOBI
CTYACHTCBKI T'YPTKH, YYaCHUKH SIKUX O€pyTb aKTUBHY y4acTb Y HAyKOBHX
KOH(EpEeHIIIsIX Ta KOHKYpCax 1 OTpUMYIOTh AMIUIOMH nepeMoxiiB. Cepen
BuxoBaHIiB B. . bopucosa 6araro BijoMuX IOPUCTIB-IIPABO3HABIIIB, HAYKOB-
1iB, CY[IIIB, MPOKYPOPiB, HAPOIHUX JEIYTaTiB TOIIO.

Bararopiunuii nocBia ta Bucokuii aBropuret B. I. bopucosa Hepos-
PWBHO TIOB’sI3aHUH 3 aKTUBHOIO YYACTIO B aTecTarlii HayKoBHX KaapiB. Bin
€ YICHOM CIelliani30BaHoi BueHoi paau B HamioHanbHOMY yHiBepCHUTETI
«¥Opunnuna akagemiss Ykpainu iMeHi SIpocnaBa Mynporo» i3 3axucty
KaHIUIATChKUX Ta JOKTOPCHKUX AMCepTallii, a 3 2012 p. — ogoiioe crre-
uianizoBany BueHy paay HJI i3 3axucTy KaHAMOATCHKUX JUcCEpTalii 31
crneuianbHocTi 12.00.08.

He menmr mpogykTuBHUM HanpsiMoM AisttbHOCTI B. 1. boprcosa € fioro
y4acTb Y 3aKOHOIPOEKTHiH poOoTi. 30Kkpema, BAroMHii BKJIaJ HUM 3po0iie-
HO y po3poOKy nipoekty Koncrurytii Ykpainu 1996 p. [Tounnaroun 3 1993 p.
BiH OyB "jieHOM po6ouoi rpynu Kabinery MiHicTpiB YKpaiHu 3 MiATOTOBKA
npoeKTy YnHHOro KprMiHansHOro Kojekey YKpainu, yXBaJeHOro 5 KBITHS
2001 p. Taxox BiH OyB HaykoBUM KOoHCYIbTaHTOM Komicii BepxoBHoi Pamu
VYkpainu 3 muTaHbk 3aKOHHOCTI 1 IpaBonopsiAKy. Y 2012 p. #oro BKIFOYEHO
1o cknany Koneruryniiinoi Acam6ei sik crieniaibHOro JOMOMIKHOTO Op-
rany npu IlpesnnentoBi Ykpainu, yTBOPEHOTO 3 METOIO HAIPAIFOBAHHS
nporno3utii mozo 3min Koncrurymii Ykpainu, ta iH.

Axaznemik B. . BopucoB € ToJoBHUM peakTopoM 30ipHUKA HAYKOBUX
npanb «Ilutaras 60poTEOH 31 3ITOUNHHICTION, @ TAKOXK WICHOM PEIAKITIHHIX
KOJIeriii HU3KH IepioANYHNX BUIAaHb, cepel SIKuX «BicHuk Axanemii mpaBo-
BUX HayK Ykpaium», «[IpaBo Ykpainn», «[IpobieMu 3akoHHOCTI» Ta iH.

[Tmigra npars BsgecnaBa [BanoBrYa Big3HaUeHA IepyKaBHIMH HATOPO-
namu: Meaasumo «Berepan tpyna» (1992), opnenom «3a 3acmyrm» 111 ctyme-
Hs (2003). ¥ 1998 p. oMy IpHrCBO€EHE MTOYECHE 3BaHHS 3aCTyKEHNH IOpUCT
VYkpainu. Bin € maypearom JlepskaBHoi mpeMii YKpainu B raiy3i HayKu
i Texniku (20006), Tpuui naypearom Ilpemii imeni Spocnasa Myznporo 3a
BUJIaTHI 3aCIyTH B 3ak0HOTBOpUiit (2001), 0CBITHRO-BUIAaBHUYIH JiSUTHHOC-
Ti (2002) Ta 3a BUIATHI JOCATHEHHS B HAYKOBO-IOCII THAIIBKIH MisITEHOCTI
3 mpo0iieM npaBo3HaBcTBa (2011), cTunenaiaroM iMeHHOT cTUNIeH TIT Xap-
KIBChKOT 00JIaCHOI JiepykaBHOT aaMiHicTparii imeHi B. T1. Macnosa (2007),
naypeatom I1I Beceykpaiacpkoro koHKypcy Coro3y I0pHUCTiB YKpaiHU B HO-
miHauii «}Opuct — naykoBuii ciiBpoOiTHHK» (2003), «BigmMiHHUK OCBiTH
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VYkpainu» (2003), «Bunaruuii ropuct Ykpainuy (2012). Y 2012 p. Bin
BimzHayenuii [logskoro ['enepanbHOro nmpokypopa Ykpainu 3a BaroMmui
BHECOK y 3MILIHEHHSI TPaBOBUX OCHOB 3aKOHHOCTI Ta MPaBOMOPSIKY,
a TaKOK HaropokeHnii Mi>kHapOAHOIO aKaeMi€l0 peHTHHIOBHX TEXHO-
Jorii i couionorii «3omora ®opryHa» Menanio «20 pokiB He3aIeKHOCTI
Ykpainu».

[Ipe3unis HamionansHoi akageMii MpaBOBUX HayK YKpaiHU Ta PeAKo-
nerist «BicHuka AxazeMii mpaBOBHUX HayK YKpaiHW» CepJedHO BiTaloTh
BenbpMuIIaHOBHOTO BopucoBa BsiuecsiaBa IBanoBuua 3 1oBineem Ta 0a-
KaroTh HOMY BIIIMiHHOTO 310pOB’si, 10OpOoOyTy Ta 37aroAu B pOAMHI, CHII
Ta HACHATW Ha MiJIKOPEHHS HOBUX TBOPYMX BEPILIHH.

BumnoBuumiocst 60 pokiB BiJ JHsS HAPOIIKEHHS Bi-
JOMOTO ITPaBO3HABIIA Y TaTy3i KpUMIHOJIOT1, JOKTOpa
IOPUINYHUX HayK, Ipodecopa, dieHa-KOpeCIIOHJeH-
ta HarionaneHoi akagemii nmpaBoBHX HayK YKpaiHu
BixTopa MukoJaiiopnia Jpsomina, sskuii HapouBs-
cst 24 ciuns 1953 p. y c. Kaxenak KpacHosipcekoro
kpato. Y 1977 p. 3akiHUMB 1OpuANYHUN (akyabreT
OpnecwKoro nepxaBHoro yHiBepcuteTy iMm. I. I. MeunukoBa 3a cneniaibHic-
TI0 «IIpaBO3HABCTBOY», A€ 3aMUIIMBCS MPALIOBATH 1 TPOMILIOB HUIAX Bix
ACHCTEHTa JI0 JOLeHTa KadenpHu KpUMiHAICTHKH, KpUMIHAIBHOTO TpaBa
ta npouecy. 3 1991 no 1994 pp. — nokropaHTt Kadeapu KPUMiHATIBHOTO
npasa Ta KpuMiHosorii KuiBcbkoro aepsxkasHoro yniBepeutety im. T. I I1leB-
yenka. 3 1994 mo 1998 pp. — noueHT kadenpu KpUMiHAIBHOTO TPaBa,
KPUMiHAJIbHO-BUKOHABYOTO MPaBa Ta KpuMiHoJorii FOpuanaHoro iHCTHUTY-
Ty OnecbKoro aepkaBHOro yHiBepcutety im. I. I. Meunikosa. 3 1998 p. —
3aBigyBad KadeApu KPUMIHONOTI] Ta KPUMiHAIbHO-BUKOHABYOTO MpaBa
OpechKoi HaliOHATBHOT IOPUAMYHOI akaaemii (HuHI — HarionansHui
yHiBepcuTeT «OaechKa IopUuInIHa akaaemis»), a 3 1 rpyans 2010 p. i go-
Tenep — MPOPEKTOP 3 HAYKOBOT pOOOTH LILOTO YHIBEPCHUTETY.

VY 1983 p. 3axucTuB nucepTanito Ha 3100y TTS HAYKOBOTO CTYIICHS KaH-
auara I0pUINYHEX HayK Ha TeMy «KpuMiHOT€HHHMH BIUIMB paHillle Cyau-
MHX 0Ci0 Ha HEMTOBHOMITHIX», y 2010 p. — nuceprarito Ha 3100y TTs HAyKO-
BOTO CTYIEHS JIOKTOpa IOPUAMYHUX HAyK Ha Temy «lHCTHUTyumioHambHA
TEOopis 3MI0OYMHHOCTI Ta KpUMiHai3alii CyCHiibcTBay. BueHe 3BaHHs TOLEHT
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npucBoeHo y 1986 p. OOpanwmii uieHoM-KopecnongenToM HarionanpHol
akazemii mpaBoBux Hayk Ykpainuy 2011 p.

Hanpsmu HayKOBHX JOCHTIIKEHb — METOAOJIOTISI Cy4yacHOT KPUMIiHO-
JIOTi1; TEOPETUYHI Ta MPAKTUYHI MTUTaHHS BUBUCHHS MPUYMH Ta MPOTHIIT
3II0YMHHOCTI; MPOTHIIS KOPYIILii, Oprani3oBaHiil Ta TpaHCHAIIOHAIbHIN
3JI0YMHHOCTI, TEPOPU3MY; KPUMIHOJIOT1YHI OCHOBH YIOCKOHAJICHHS CUCTE-
MU KPHMIiHQJIbHOT FOCTHIIIT; MPOOIeMH TEOPii 1 MPaKTHKH KpUMiHAJIbHO-BU-
KOHABYOTO TIPaBa, YIOCKOHAICHHS MISIILHOCTI OpTaHiB Ta YCTAaHOB KPUMi-
HaJIbHO-BUKOHABYOI CHCTEMH, 3aCTOCYBAaHHS MIKHAPOIHUX CTAHJAPTIB IpaB
JIOMUHHU Y cepi KpUMiHAJIBHOT FOCTHUII Ta MEeHITeHI[IapHOi CUCTEMH; TEO-
peTHUYHI Ta MPaKTUYHI MUTaHHS 3aCTOCYBAHHS ITOKapaHb, HE TTOB’ I3aHUX
3 mo30aBieHHsIM BoJi. ABTOop moHaxa 130 HayKOBUX Hpalb, cepel SKUX:
«ConuanpHo-IPaBoOBbIC aCMEKTHl Teppopusmay (y cmisas., 2003), «Ilpe-
CTYIHOCTb ¥ KpUMUHOJIOTHYECKHE OCHOBBI YTOJIOBHOW FOCTULIMM (Y CIIiB-
aBT., 2007), «IIpecTymHOCTh KaK conuanbHas IpaKTHKa: HHCTUTYLHOHAIb-
Has Teopus KpuMuHanu3anuu odmectsa» (2009), «Hayxka B FOxxHoM peru-
one Ykpaunsl (1971-2011)» (y cmiBast., 2012) Ta iH.

KepiBuuk po6ouoi rpynu npu MinicTepcTi rocTunii Ykpainu, sika
po3pobisiiia ipoekT 3akony Ykpainu «IIpo 3amobiraHHs Ta MPOTHIIO
nerafizamii (BiAMUBaHHIO) JIOXO/iB, OJIEPKAHUX 3JTOUYNHHHUM IUITXOM)
(1999-2000 pp.). Bpas yuyacts y po3po0biii npoekry 3akony Ykpainu «lIpo
60poT1e0y 3 Tepopuzmom» (2001-2002 pp.). byB unenom HaykoBOi rpynu
3 po3poOku npoekTy 3akoHy Ykpainu «IIpo KpuMiHOJIOTIYHY €KCTIEPTU3Y»
(2002-2004 pp.). 3niiicHIOBaB eKcriepTU3y 3aKkoHiB YKpainu «Ilpo 3acaau
3armobiranHs Ta npoTuaii Kopymiii», «IIpo BifmoBiganibHICTh FOPUINIHIX
0ci0 3a BUMHEHHsI KOPYIILIHHUX MTPABOMOPYIIEHBY, 3akoHy Ykpainu «I1po
BHECEHHSI 3MiH JI0 JCSIKUX 3aKOHOJIABUMX aKTiB YKpaiHH y 3B 43Ky 3 IPHU-
HHITTIM 3akony Ykpainu «IIpo 3acaam 3amo0iranHs Ta MPOTHAIT KOPYII-
uii» (2009). bpas yuacts y miarotoBmi pineHb Paan HarioHanbHOIT 0e3-
neku i oboponu Ykpainu Big 15 motoro 2008 p. «Ilpo xig pedopmyBan-
HsI CHCTEMH KpPUMiHAIBHOI IOCTHUIIIT Ta MPaBOOXOPOHHUX OPTaHiB», Bif
4 xBitHs 2008 p. «[Ipo 3axoam momo peanizanii HaliOHAJIBHOT aHTHKO-
pymuiHOi cTpaterii Ta IHCTUTYLIHHOTO 3a0e3NeueHHs aHTUKOPY I HHOT
nomitukwy, Bix 11 Bepecus 2009 p. «IIpo cTaH 3T0YMHHOCTI Y JeprKaBi
Ta KOOpJUWHAIT JTisITbHOCTI OpraHiB JepKaBHOI BIaJAW Yy MPOTHUIT 3]10-
YUHHUM TPOSIBAM Ta KOPYIIiiD» Ta iH.

Haropomxennii 3Hakom MiHicTepcTBa OCBITH 1 HayKu Ykpainu «Bina-
MiHHUK OcBiTH Ykpainm» (1997), [louecuumii 3nHakom MOH VYkpainu «3a
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HaykoBi nocsirHeHHs» (2007), [Touecunmu rpamoramu T'onosu Onecbkoi
00JIacHOT Jiep KaBHOI aJIMiHICTpallii, Mae 3BaHHs «3acTyKEHHUH JTisTd HAyKH
i TexHiku Yipainmy (2012).

[pe3unis HanionanbsHOT akanemii NpaBOBUX HayK YKpaiHH 1 pelakiiiii-
Ha Kouterist «BicHuka Akanemii paBOBUX HayK YKpaiHW» MIMPO BIiTAlOTh
Biktopa MuxkousaiioBu4a J[ppoMiHa 3 Harogu ioro clIaBHOTO FOBIJIEIO
1 0aXkaroTh HOMY MIITHOTO 3[J0pPOB’ s, TBOPYOI HACHArH, HAYKOBHX 3BEPLICHB,
HEBHUYEPITHOI CHEPTil Ta MOBTOITTS.

23 ciuns 2013 p. BunoBHmiocs 60 poxiB Bimgo-
MOMY YKpaiHCHKOMY MPaBO3HABILIO 1 OpraHizaTopy
FOPUAMYHOL HAYKH, 3aCTYIIHUKY IUpeKTopa [HCTUTYy TY
nepkaBH 1 mpasa im. B. M. Kopemskoro HAH Ykpa-
{HM, KAHAWAATY IOPUANYHUX HAYK, YIEHY-KOPECIIOH-
nenty HanionanabpHOT akaiemii mpaBoBHX HayK YKpa-
iam, naypeary JlepxaBHOi mpemii YKpaiHu B ramysi
HayKH 1 TEXHIKH, 3acTy>KeHOMY I0prucTOBi Ykpainu Bonogumuposi [lerpo-
Buuy HarpeoeabHomy.

B. I1. Harpebenpanuii HapoauBcs B ¢. KpuitiBka AHAPYCIBCEKOTO paiio-
Hy XKuromupcebkoi 0011 y cimM’i konrocnHukiB. Y 1972 p. 3akinuuB JXKuro-
MHUPCHKUH aBTOMOOIIBHO-IIUIIXOBUH TeXHIKYM, Y 1972—1974 pp. nepeOyBas
Ha BiliChKOBIH ciy»0i y 30poitaux cumax CPCP y 3abaiikanbchKkoMy Biii-
CHKOBOMY OKpY3i.

TpynoBy aisutbHICTE po3nodaB B [HcTuTtyTi nepkasu i mpasa AH YPCP
(rerrep — IHCcTHTYT HeprkaBu i mpaBa im. B. M. Kopeuskoro HAH Ykpainn)
3 1 cepmust 1979 p. micist 3aKiHUEHHS 3 BiI3HAKOIO IOPUIUYHOTO (haKyIbTe-
Ty KniBcpkoro neprxasHoro yHiBepcurety iM. T. I. llleByenka.

Y 1979-1983 pp. 3aiimMaB 1mocaju CTaxXUCTa JOCIIHUKA, MOJIOJIIIIOTO Ha-
YKOBOTO criBpoOiTHHKA. [IpoTsrom 1984—1990 pp. npairoBaB yueHUM CEKpe-
tapem [HctutyTy. B 1983 p. 3axucTHB KaHAUAATCHKY AucCepTaltito, B 1987 p.
oMy OyJI0 TIPHUCBOEHO BUCHE 3BAHHS CTApIIIOr0 HAyKOBOTO CITIBPOOITHHKA.
[potsirom 1990-1993 pp. HaBuaBcs y gokropantypi [HCTHTYTY. ¥V TpaBHi
1993 p. [pesuniero HAH Ykpainu npusHaueHuii Ha ocajy 3acTyHUKA 1~
peKTopa IHCTUTYTY 3 HAYKOBOI pOOOTH, SIKY 3aiiMac 70 11poro dacy. 3 1998 p.
ouomtoe LlenTp OaHKiBCHKOTO TIpaBa Npu [HCTUTYTI mep)kaBH i TIpaBa
im. B. M. Koperpkoro HAH Vkpaiuu. ¥ motomy 2002 p. oOpaHuii dieHOM-
KopecnoHieHToM HationanbHoi akagemii IpaBoBUX HayK YKpaiHH.
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3a poku HaykoBoi AisbHOCTI B. [1. HarpebensHuii omyOnikyBaB Onu3b-
ko 400 HayKOBUX Tpalb, y TOMY YHCHl y 3apyOikHuX BuaanHsax. Cepen
nyOnikamii — ofgHa iHauBiLyadbHa MOHOTpadis, ciBaBTOPCTBO y 15 Ha-
YKOBO-TIONYJISIPHUX BUJAHHSX, MIJIPYYHUKAX Ta MMOCIOHMKAX, CAaMOCTIHHI
po3ainm B 17 konekTuBHUX MoHOrpadisx, 6mu3pko 300 HayKOBHUX CTaTe,
peLeH31H TOILO.

V #ioro HayKOBHX MpAIsIX AOCHIKYIOTHCS OpraHi3amifHO-TIpaBoBi Mpoo-
JIEMU JIeP’KaBHOTO PETYIIIOBAHHS 1 YIIPABIIiHH B €KOHOMIUHIH cepi mpaBo-
BOTO 3a0e3neueHHs (JOPMYBAHHS PUHKOBHX BiTHOCHH. 3HAYHY YBary IpHIi-
JIEHO TAaKOXK MOCIIKEHHSIM OpraHi3amiifHO-TIpaBOBUX (HOPM IHBECTHITIIHOI
Ta MiIIPUEMHHIBKOI IiSUIBHOCTI, aHaJIi3y IPaBOBOIO PETYJIIOBaHHS I'OCIIO-
JapChKUX BITHOCHH Y Cy9aCHUX yMOBaX, BUBYECHHIO i PO3pOOLI FOPUIANIHUX
aCTIeKTiB ()OH/IOBOTO PUHKY, OaHKIBCHKOT TiSUTHHOCTI, 30BHIIITHHOEKOHOMIYHIX
BiTHOCHH TOIO. /1715 IMX Mpalb XapakTepHUM € CUCTEMHHI MiIXif, 3aCTo-
CyBaHHsI TOPIBHSUIBHOTO Ta 1HIIMX METOIB HAYKOBHX JAOCIiIKEHb.

VY ny6nikanisx B. I1. HarpebenbHOro ocTanHiX poKiB OCHOBHY yBary
30CepeKeHo Ha nmpobiieMax MpaBoBOIO PETYINIOBaHHS BIIHOCHH Yy cdepi
€KOHOMIKH, IHBECTHLIIHHOTO, €HEPreTHYHOT0, PiHAHCOBOTO Ta OaHKIBCHKO-
TO TIpaBa, 3axXUCTy Ta JCP KaBHOI MiATPUMKH ITiJIPUEMHHUITBA, TUTAHHIX
3aKOHOZIABYOTO 3a0€3MeUeHHS AisTIbHOCTI OPraHiB BUKOHABYOT BIIAIH B yMO-
Bax MPOBEJCHHS aMiHicTpaTHBHOI peopmu B YkpaiHi Tomo. Pesynbrarn
CBOIX HAyKOBHX JOCIIPKEHb BiH HEOJTHOPA30BO JIOMOBIIaB HA HAYKOBUX
KOH(EPEHITISX, Y TOMY YUCITI MiDKHAPOTHUX.

CBoi TeopeTH9HI BUCHOBKH 1 MpakTudHi mpono3utii B. I1. Harpe6ens-
HUH peaizye y 3aKOHOTBOPUOMY TIPOIIECi, Oepe ydacTh y poOOTi KOMITETiB
BepxoBnoi Panu Ykpainu Ta po604ux Tpyn 3 MATOTOBKH BiAMOBITHUX
3aKOHOITPOEKTIB. 30KpeMa, BiH OpaB y4acTb y po3poOIli 3aKOHOIIPOEKTIB:
«IIpo eneprozbdepexenns», «IIpo TpybonpoBinuuii Tpancnopt», «Ilpo
OankiBchKuH kpeauT», «IIpo HadTty i rasy, «lIpo ansrepHaruBHi mxepena
eneprii», «IIpo apbirpaxkuuii cyn», «IIpo miaTi>kHi cucTeMu Ta mnepekas
rpoueii B Ykpaini», «IIpo 3aXucT eKoHOMi4HOT KOHKYPEHL1», TPOEKTIB
Bromxernoro, Murtnoro, ['ocnionapebkoro, ['ocnioapcbkoro mpouecyaib-
Horo i [TogarkoBoro kojiekciB Ykpainu Ta iH.

[MocriiiHO 3aiTy4aeThes 10 pO3pOOKH IHIIMX MPABOBHUX AKTIB ISl Opra-
HiB 3aKOHO/IABYO1, BAKOHABUOI 1 Cy/I0BOT BiIaiM YKpainu; Oepe y4acTb y Mmij-
TOTOBIII EKCTIEPTHUX HAYKOBO-IIPABOBUX BUCHOBKIB, IIPOTIO3UIIIN 1 pEKOMEH-
Jariii moao mpoekTiB akTiB [Ipesunenta Ykpainu, KaGinery MinicTpi
VYkpaiHu, OKpeMHX LEHTPaJIbHUX OPIraHiB BUKOHABUOI BJIAIH, IIPABOOXO-
POHHHX OpraHiB TOLIO.
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Caoro gocnigauiibky podoty B. I1. HarpeOenbHul MoeaHy€e 3 aKTHBHOIO
HayKOBO-OPTaHi3aIliifHOI0, TIEAATOTiIHOI0 Ta HAYKOBO-IPOMAJICHKOIO JIi-
SUTBHICTIO. BiH € BYEHUM ceKkpeTapeM BiJJIiJICHHS €KOJIIOTIYHOTO, arpapHOro
Ta rocrojapchkoro npasa HarioHanbHOT akaqeMii mpaBoBHUX HayK YKpaiHH,
3aCTYIMHUKOM TOJIOBH BeeykpaiHChkoi Mi>KBiTOMYO0i KOOPIMHAIIITHO-METO-
JUYHOI pajy 3 MPaBOBOi OCBITH HACENCHHS, YWICHOM HayKOBO-KOHCYIJIbTa-
TUBHOI pajau npu Bumomy rocrnogapcskomy cyni YKpaiHu, WIEHOM pajiu
KuiBcwkoi micekoi opranizanii Coro3y 10pucTiB YKpaiHH, 3aCTYITHUKOM
TOJIOBHOTO pe/lakTopa IIOpiYHNKa HayKoBuX mpaib «[IpaBoBa gepkasay,
YJIEHOM peNaKIifHuX KoJeril xypHamiB «lIpaBo Ykpaiam» Ta «JlepkaBa
i mpaBoy. [linrorysas 10 KaHAMIATIB IOPUAMYHHUX HAYK.

3a OararopiuHy aKTUBHY Y4acTh Y 3aKOHOTBOPUIN JisSUTBHOCTI Ta 3HAY-
HUI 0cOOUCTHI BHECOK y PO3BUTOK IOPUIMYHOI HAYKH, IATOTOBKY HAYKO-
BHX KaJpiB y >koBTHI 1997 p. B. Il. HarpebenpHOMY MPUCBOEHO TIOUYECHE
3BaHHS «3acmyxeHuil opuct Ykpainu». Bin € naypearom JlepxxaBHoi mmpe-
Mii Ykpainu B Tany3i Hayku 1 TexHikd (2004 p.), HAropoKeHUH OpACHOM
«3a 3aciyrm» Il crynens (2009 p.), I'pamoToro Bepxosnoi Pagn Ykpainu
(2003 p.), [TouecHor rpamotoro BepxoBuoi Pajgu Ykpainu (2008 p.). [1o-
gecHoto rpamotoro Kabinery MinictpiB Ykpainu (1999 p.). ¥V 1986 p. 3a
LUK poOiT 13 mpobiieM aepKaBHOTO YNPaBIiHHA y cepi arponpoMuciio-
BOI'0 KOMIUIEKCY YIOCTOEHUH Meaali 3 IPeMI€ro JUIsl MOJIOIUX BUCHHX
AH VYkpainu; naypear npemii imeni Spocnasa Mymporo (2009 p.), maypear
1-ro i 3-ro mopiunux KoHKypciB Coro3y I0pHCTIB YKpaiHu Ha Kpalle opu-
nuaHe MoHorpadigae Buganas (1998 1 2000 pp.).

[pe3unis HauionanbsHOT akaieMii NpaBOBUX HayK YKpaiHH 1 pelakiiii-
Ha KoJjerisi «BicHuka Akanemii IpaBoBHX HayK YKpalHW» HIMPO BiTalOTh
Boaogumupa I[lerpoBuua HarpedeabHOTO0 3 10BiJIeEM, 3M4aTh HOMY Mill-
HOTO 370pOB’Sl Ha JOBI1 POKH, INACTs, J0OPOOYTY, MOAATBIINX TBOPUHX
YCITIXiB 1 HATXHCHHS.

Bunosaminocst 50 pokiB BiJ AHS HapOIKECHHS
Cepris MuxkoJaiioBuya Ilpuiaunka, dieHa-kopec-
nouaenta HAIIpH Vkpaiuu, 1okTopa HOpUIMIHUX
HayK, mpodecopa, mpoBiAHOro (GaxiBus B raiy3i Tpy-
JIOBOTO TIpaBa i COIIaJIbHOTO 3a0e3MeUCHHS, SIKH
HaponuBcs 14 motoro 1963 p. y m. Xapkogi. Y 1990 p.
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3aKiHUMB XapKiBChbKUH IOpUANYHUHN iHCTUTYT iM. @. E. JI3epkuHCBKOTO
(amni — Hamionansawuii yHiBepeuteT «HOpunnyna akaneMiss Ykpainu iMe-
Hi SIpocnaBa Myaporo») 3a crieliajabHICTIO «IIPaBO3HABCTBO». TpynoBy
JisUTBHICTB 3a Gaxom po3nouaB y 1990 p. [IpamroBaB cTaxucTOM-10CITiA-
HUKOM XapKiBCHKOTO IOPUAMYHOTO iIHCTUTYTY iMeHi . E. /I3epKuHCHKOTO.
Y 1992-1995 pp. HaB4aBCS B acIipaHTYpi IOIO HABYAJIHHOTO 3aKJIATy.
31995 p. mo 2000 p. mpairoBaB aCUCTSHTOM, JIOLIEHTOM Ka(eIpy TPYI0BO-
ro mpaBa HamionansHO1 ropuangHoi akamemii Ykpaiau imeHi SIpociaBa
Myaporo, y 2000-2003 pp. nepedyBaB y nokropanrtypi. ¥ 2003-2007 pp. —
JIOLIeHT, a 3 TpynHs 2007 p. — npodecop kadeapu Tpymosoro mnpasa Ha-
IIiOHAJNBHOT FOPUANYHOI akageMii Ykpainu iMeHi SIpocimaBa Mymporo.
VY 6epesni 2010 p. npuzHaueHuil Ha Mocagy BUKOHYBaua 000B’sI3KiB 11~
pekxTopa HaykoBo-10CHiIHOTO IHCTHTYTY MPaBOBOTO 3a0e3eUeHHs 1HHO-
Barifinoro po3sutky HAIIpH Ykpainu, 3a cymicautrrBom. I3 cepmast 2011 p.
MpU3HAUCHUH Ha Mocaay BUKOHYBaya 000B’s3KiB [010BHOTO BUEHOTO ce-
kperapst HarioHaneHOT akaziemii mpaBoBUX HAayK YKpaiHH.

Y 1995 p. 3axucTUB qUCEPTAIliIO HA 37100y TTS HAYKOBOTO CTYTICHS KaH-
MJaTa OPUIMYHNX HayK Ha TeMy: « TpyIoBHIA KOHTPAKT 32 3aKOHOJAABCTBOM
VYkpainuy» (crierianbhicts 12.00.05 — Tpya0Be npaBo: mpaBo COLialbHOTO
3a0e3neueHHs). HaykoBuil cTymiHb KaHAMIATa IOPUAMYHUX HAYK IPUCY-
moxeHo y 1995 p., BueHe 3BanHs goueHTta npucBoeHo y 2000 p. ¥V 2007 p.
3aXUCTHB JUCEPTAIliI0 Ha 3100y TTS HAYKOBOTO CTYMEHS JOKTOPa IOPHINY-
HUX Hayk Ha Temy: «[Ipenmer nmpasa conianpHOro 3a0e3neueHHs (Crewi-
anpHicTh 12.00.05). HaykoBuii cTyniHb TIOKTOpa FOPUIUYHUX HAYK OYIIO
npucymkero y 2007 p., BueHe 3BaHHs npodecopa mpucBoero y 2009 p.
VY rpyani 2009 p. OyB 00paHUii WieHOM-KOPECITOHIEHTOM AKaieMii mpaBo-
BUX HayK YKpainu (HuHi — HamioHanbHa akazemist mpaBoBUX HayK YKpa-
iam). 18 tpaBus 2012 p. Ykazom Ilpesunenra Ykpainu Bixg 18.05.2012 p.
Ne 331/2012 «IIpo BinzHaueHHs Aep>KaBHUMH HAropogaMu YKpaiHH 3 Ha-
roau JIHs HayKu» 3a BArOMHUI OCOOHMCTHII BHECOK Y PO3BUTOK BITUM3HIHOT
HayKH, 3MIIIHEHHS HAyKOBO-TEXHITHOTO MOTEHITIATy YKpaiHu, 6aratopiaay
CYMIIIHHY HpAaIi0 IPHUCBOEHO MOYECHE 3BAHHS «3acilyXCHUH iS4 HayKH
1 TEXHIKH YKpaiHm».

Barommm € BHecok C. M. [Ipunumnka y po3BUTOK IOPUANIHOT HAYKH Ta
ocBiTU. OCHOBHI HaNpsIMK HOT'0 HAYKOBUX JIOCIIIKeHb — MUTAHHS peaJti-
3alii KOHCTUTYIIMHOTO MpaBa Ha MParlto, CTAHOBIICHHS Ta PO3BUTOK MPABO-
BO1 COIiaNbHOT IepKaBy B YKpaiHi, rapaHTii TPYJIOBUX Ta COIIAIbHIX ITPaB,
MiJICTaBU BUHUKHEHHS, 3MiHM Ta MPUIIMHEHHS TPYAOBUX MIPABOBIAHOCHH,
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MaTepianbHa BiAMOBIJANbHICT CTOPIH TPYAOBOTO JOTOBOPY, peamizallis
KOHCTHTYIIIHHOTO TIpaBa Ha COIIaJbHUHN 3aXHCT, OpraHi3aniiHO-PaBOBI
(hopmu corianbHOTO 3a0€31eUeHHs, COoIliallbHe CTPaXyBaHHS.

BiH € aBTOopoM moHaj 85 HAyKOBHX Ta HABYAIBHO-METOIUYHUX Mpallb,
(y T. 9. 9 moHOTpadiii, 6 migPyIHUKIB Ta 2 HABYAIFHUX NTOCIOHMKIB). Haii-
OinbI 3HAYHUMU cepell HuX € MoHorpadii: «IIpobnemu Teopii mpasa co-
uianeHoro 3abe3neueHHs» (2006), «CynoBa npakTuka Ta ii 3HAYSHHS AJIS
peryimoBaHHs BiTHOCHH y cdepi mparti» (2008), «Kogudikaris TpyaoBoro
3akoHoAaBcTBa YKpainu» (2008), HaykoBo-npaktnunuii komenrap Koxek-
Cy 3akoHiB 1ipo mpamr Ykpainu (2008), HapyaibHui mocioHuk « OCHOBU
FOPUIUIHOI KITIHIYHOT TTPaKTUKA (IOCBIT MIATOTOBKY CTYICHTIB — IIpaB-
HukiB)» (2008), «TpynoBe nmpaBo YkpaiHH B 3alUTAaHHIX Ta BiAMOBIASX.
HaguanbHo-noBinkoBuii mocioHuk» (2009), «306ipHUK OCHOBHUX HOpMa-
THBHHX aKTiB PO HAYKOBY AiSUTbHICTD, ITATOTOBKY Ta aTeCTAIlil0 HAyKOBUX
kazapis» (2009), nixpyunuk « Tpynose npaso Ykpainn» (2009), migpydanux
«IIpaBo comianpHOro 3a0e3mneueHHs B Ykpaini» (2009), monorpadii «I1po-
OnemMu TIpaBOBOTO PETYJIIOBAHHS BiJICTOPOHEHHS MPAIliBHUKIB BiJl pOOOTH
3a 3ak0HOAAaBCTBOM Ykpainm» (2011), «Po3ipBaHHs Tpya0BOTO JIOTOBOPY
3 iHII[IaTUBU pOOOTOABIS y BUIIQJKYy 3MiH B OpraHizallii BApOOHHUIITBA
i pari: mpobiaemu Teopii Ta mpaktuku» (2012), «IIpaBoBigHOoCHHH i3
3araJbHO000B SI3KOBOTO IEP>KaBHOTO COLIIAJIbHOTO CTPaXyBaHHS: TEOPETHY-
Hul acriekt (2012)

C. M. Ilpununko noknaB 6araro TBOPYMX CHII 1 €HEPrii y CTaHOBJICHHS
Ta oprasizailito AisutbHOCTI HaykoBO-A0CIIiTHOTO IHCTUTYTY TTPABOBOTO
3a0e3MeueHHs] iIHHOBAIlIHHOTO PO3BUTKY, SIKMH CTBOPEHO BIATOBITHO IO
[Tocranosu Kabinery MinictpiB Ykpainu Bix 2 Oepes3ns 2010 p. Ne 217
B cTpyKTypi HanionansHOi akageMii mpaBoBUX HayK YkpaiHu. 3a iioro 6e3-
MMOCEPEeaHBLO1 yuacTi opMyBajach CTPYKTypa iHCTUTYTY, HOTO HayKOBi
BIJUIIIN, CEKTOPH Ta J1aboparopii, po3poOIIsIeETHCS Ta OOTPYHTOBYETHCS Te-
MaTuKa HayKOBHX JAOCIHiKeHb [HCTUTYTY, OCHOBHI HANPSIMU iX 3/[1ICHEHHSI.

[TpUHIIUTIOBICTE 1 TOPSIHICTD, IMUPOKA EPYIOBAHICTE 1 CYMJTIHHE CTaB-
JICHHA 710 BCiX 000B’s3KiB, BignaHicTh crnpasi 3100ynu C. M. [Ipununky
ABTOPUTET 1 MOBAry IUPOKOT FOPUIUIHOI TPOMAJICHKOCTI.

[Ipesunis HamionanpHoi akagemii mpaBOBUX HayK YKpaiHu i pemak-
uiiHa xoneris «BicHuka Akazgemii mpaBoBUX HayK YKpaiHM» IIUPO Bi-
tatoTh Cepris Mukoaaiiopuua [lpununka 3 1oBineeM i 6aKaroTh Homy
MIITHOTO 37I0pOB’s, 100pOoOyTY, MOMANBINOI TIJTiTHOT Mpalli Ta TBOPUYHUX
3BEpLICHb.
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