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HAYKOBA PAJAA

Bacuap Taniii — moxrop 1opuangHNX Hayk, mpodecop, akaaeMik HAH Vkpainn ta HAIIpH Vkpainu (romosa
HaykoBoi pann) (HamioHansHUN IopuanYHUHA yHIBEpCHTET iMeHi SpocmaBa Mynporo, Ykpaina);

IOpiii Bapa6am — 1okTop IOpUINYHHX HAYK, Tpodecop, wieH-kopecnonneHT HAIIpH Ykpainu (Hanionansuunit
IOpUANYHUI yHIBepcuTeT iMeHi SpocnaBa Mynporo, Ykpaina);

BstuecsiaB BopmncoB — nokTop ropuauyHuX Hayk, npodecop, akanemik HATIpH Ykpainu (HaykoBo-mociinHoro
IHCTUTYTY BHBYEHHS MpOOJeM 3JI04YMHHOCTI iMeHi akaneMika B. B. Crammca HamionansHol akajneMii IpaBOBUX Hayk
VYkpainu, Ykpaina);

Basentuna bBopucoBa — KaHIUIAT IOPUAMYHUX Hayk, mnpodecop, wieH-kopecronnenT HAIIpH Vxpainn
(HamionansHuit 1opuangHIH yHIBEpCHTET iMeHi SpocmaBa Myaporo, Ykpaina);

Bosomumup I'apainyk — 1OKTOp IOpUIMYIHIX HayK, podecop, wieH-KopecrioraeHT HATIpH Yxpaian (HamionansHmi
IOpUINYHUH yHiBepcuTeT iMeHi SpociaBa Mynporo, YkpaiHa);

Bonomumup Tosina — JOKTOp IOpWAMYHUX HaykK, mnpodecop, wieH-kopecnonaeHT HAIIpH VYkpainu
(HamionaneHuii topuandHuil yHiBepcuTeT iMeHi SpocnaBa Mynaporo, Ykpaina);

Bosopumup I'oHyapeHKo — JOKTOp IOPUIUYHKX HAyK, npodecop, akagemik HAIIpH Ykpainu (Hanionansauit
IOpUANYHUI yHIBepcuTeT iMeHi SIpocnaBa Mynporo, Ykpaina);

BsiueciiaB KomapoB — xanmmpat ropuandHuX Hayk, mnpodecop, akageMik HATIpH Ykpainm (Hamionampauit
IOpUINYHUH yHiBepcuTeT iMeHi SIpociaBa Myzaporo, YkpaiHa);

Ouexcanap Kpymuan — nokrop ropuandHUX Hayk, mpodecop, akagemik HAIIpH Ykpainu (HaykoBo-mocmiaauit
IHCTUTYT IPUBATHOTO TIpaBa i MiANpHeMHUNTBA iMeHi akagemika @. I'. Bypuaka HarionanpHOT akamemii mpaBoBUX HAyK
VYxpainun, Ykpaina);

Muxkosa KydepsiBeHKO — TOKTOp IOPHUINYHUX HaykK, npodecop, akagemik HATIpH Vkpainu (HamionamsHui
IOpUINYHUH yHiBepcuTeT iMeHi SpociaBa Myaporo, YkpaiHa);

Bacuib Jlemak — [JOKTOp OpHUOMYHHMX Hayk, npodecop, uieH-kopecnonnaeHT HAIIpH —VYkpainu
(Koncruryuiinuii Cyn Ykpainu, Ykpaina);

Cepriii MakcuMOB — [OKTOp MOPHIMYHHMX HayK, npodecop, wieH-kopecnionaeHT HAIIpH VYkpainu
(HauionanpHuii ropuandHuii yHiBepcuTeT iMeHi SIpocinaBa Mynporo, Ykpaina);

Ouiena OpaoK — TOKTOp FOPUINYHUX HayK, mpodecop, akageMik HAIIpH Ykpainu (KuiBcbkuii HamioHaIbHHUN
yHiBepcuret imeHi Tapaca [lleBuenka, YkpaiHa);

Muxkosa IlaHoB — HOKTOp IOPHOMYHUX Hayk, npodecop, akamemik HAIIpH Vkpainnm (Hamionampauit
IOpUIUYHUH yHiBepcuTeT iMeHi SpociaBa Myaporo, YkpaiHa);

Bosiopumup InauMnyyk — JOKTOp IOpHIMYHHX Hayk, npodecop, akanemik HAIIpH Vkpainu ([epixaBHa HaykoBa
ycraHoBa «lHcTHTYT iH(pOopMartii, 6e3neku i paBa HarioHampHOT akagemii IpaBoBuX HayK YKpaiHmy, YKpaiHa);

Cepriii [Ipuaunko — I0KTOp IOPUIUYHHUX HayK, mpodecop, akanemik HATIpH Ykpainu (HaykoBo-nocnignuii
IHCTUTYT NPUBATHOTO MpaBa 1 mianpueMHUNTBa iMeHi akajemMika @. I'. bypuaka HationanbHoi akanemii mpaBoBUX HayK
VYkpainu, Ykpaina);

[erpo PadinoBM4 — [OKTOp IOPHOWMYHUX Hayk, mnpodecop, akagemik HAIIpH VYkpaiam (JIsBiBCBKHI
HaIllOHALHUH yHiBepcHUTET iMeHi IBana @panka, YkpaiHa);

B’siuecnias Pym’siHIeB — JOKTOp IOpHAMYHUX HayK, npodecop, wieH-kopecnonaeHt HAIIpH VYkpainn
(HamionanpHM# ropuandHA yHIBepcHTET iMeHi ApocnaBa Mynporo, Ykpaina);

Ounexcanap CBATOUbKHII — TOKTOP IOPUAMYHUX Hayk, npodecop, akaaemik HATIpH Vkpaiun (BupaBHuuTBO
«IIpaBo Ykpaian», YkpaiHa);

Amnartodqiii CesiBaHOB — JIOKTOp IOpWAMYHUX Hayk, npodecop, akagemik HAIIpH Vkpaiun (HauionanbHwuit
IOpUANYHUI yHIBepcuTeT iMeHi SIpocnaBa Mynporo, Ykpaina);

Inna Cnacubo-®arteeBa — JOKTOp IOPUIMYHMX Hayk, npodecop, uren-kopecrnionenT HAIIpH VYkpainu
(HamionanpHMA FOpUANYHAN YHIBEpCUTET iMeHi SpociaBa Myaporo, YkpaiHa);

Boaopumup Tuxmii — 10KTOp FOPUINYHKX HAYK, Tpodecop, akanemik HAIIpH Ykpainu (HauionansHa akanemis
NIPaBOBUX HAayK YKpaiHu, YKpaiHa);

Opiii lemuy4eHKko — TOKTOp IOPUANYHUX HayK, mpodecop, akagemik HAH Ykpainn ta HAIIpH Ykpaian
(ImctutyT nepxasu i npasa imeHi B. M. Kopenpkoro HaionansHoi akanemii Hayk Ykpainu, Ykpaina);

Muxaiijso Illyabra — JOKTOp IOPUIMYHHUX HayK, mpodecop, wieH-kopecionaeHT HAIIpH VYkpainu
(HamionansHuii 1opuandHuii yHiBepcuTeT iMeHi SIpociaBa Mynporo, Ykpaina).



PEAAKIIITHA KOAETIS

Ounexcanap IleTpumMH — [OKTOp IOPHOMYHUX Hayk, mpodecop, akamemik HAIIpH VYkpaiam (romosa
penakuiitHoi konerii) (HamionaneHa akamemis mpaBoBuX Hayk YKpainu, Ykpaina);

Bonopumup ’Kypasess — 10KTOp I0pHIMYHUX HAyK, Ipodecop, akanemik HATIpH Ykpainu (3aCTyIHUK rOJOBH
penaxuiiiHoi kojerii) (HanionanbHa akajemist mpaBoBUX HayK YKpaiHu, YKpaiHa);

Haraunis Ky3nenoBa — 10KTOp IOpHIMYHUX Hayk, npodecop, akaaemik HAIIpH Ykpainu (3acTylmHHUK TOJIOBH
penaxuiiiHoi xoserii) (HamionaneHa akaziemist npaBoBUX HayK YKpainu, Ykpaina);

®aaysic AuToniii Baiiac — npodecop (byxapectcrkuit YHiBepcutet, PymyHis);

KOpren Ba3zenos — npodecop (IHCTUTYT iHO3EMHOTO Ta MiXKHAPOTHOTO MPUBATHOTO MpaBa iMeHi Makca I1nanka,
Himeuunna);

BaagucnaBa BatuprapeeBa — NOKTOp IOpUANYHUX HaykK, npodecop (HaykoBo-gocmiiHui IHCTUTYT BUBYESHHS
npoOJieM 37104MHHOCTI iMeHi akagemika B. B. Cramuca HanionansHol akazemii mpaBoBUX HayK YKpaiHu, YkpaiHa);

Binssam Exior Batiep — npodecop (IlIxona mpaBa, YHiBepcutet mraty [lencnnbpanis, CIIA);

Opiii Bayain — noxTop ropuandHAX HayK, podecop, akanemik HATIpH Ykpainu (HamionansHIA 'opuAnIHAN
yHiBepcureT imMeHi SpociaBa Mynporo, Ykpaina);

Cepmxkuo buemry — 1OoKTOp IOpUAMYHUX Hayk, npodecop (Dakynbrer mpaBa, MosaaBChbKUH JeprkaBHUNA
yHiBepcHUTeT, Moi10Ba);

IOpiii butsik — 10KTOp FOPUAMYHKX HayK, podecop, akagemik HAIIpH Ykpainu (HaunionanbHui 10pUANYHUHA
yHiBepcHuTeT iMeHi SIpociaBa Myaporo, Ykpaina);

CraniciaB Byka — npodecop (bantiiicbka MixkHapoaHa akaaeMis, JIaTis);

€pmex BypidaeB — noxrop ropuandHUX Hayk, mpodecop (Kazaxcpkuii HamioHaTBHUI TIeJaroTiYHAN YHIBEpCUTET
imeni Abas, Pecrry0mika Kazaxcran);

Yada Bapra — npodecop (IHcTHTYT paBoBUX IOCHIKEHb, YTOPChKa akajeMis HayK, YTOpIIrHA);

Mapuna BeaukaHoBa — JOKTOp IOpUAMYHUX Hayk, noueHT (KuiBcbkuil perioHanbpHuil nentp HarionanabHoi
akajieMii MpaBOBUX HayK YKpaiHu, Ykpaina);

Anatoxiii I'eTbMaH — OOKTOp IOPHOMYHUX Hayk, mpodecop, akagemik HAIIpH VYxkpainm (HamioHamsHmid
IOpUINYHUH yHiBepcuTeT iMeHi SpocimaBa Myaporo, YkpaiHa);

€Bren I'eTbMaH — TOKTOP IOPUINYHUX HAYK, mpodecop, wieH-kopecnionaeHT HATIpH Ykpainu (Hamionanpaa
aKaJzieMis IPaBOBUX HAayK YKpaiHu, YKpaina)4

Cepriii I'nidbko — kanaAUAAT OPUIMYHUX HAYK, noueHT (HaykoBo-mocmiqHuil iHCTUTYT MPaBOBOTO 3a0e3MeYeHHS
iHHOBAI[IHOTO po3BUTKY HarioHanpHOT akasemii mpaBoOBUX HayK YKpainu, YKpaiHa);

Awnapiii I'punsik — IOKTOp IOpUIMYHKUX HaykK, npodecop, wien-kopecnonneHtr HAIIpH Ykpainu (KuiBchkuii
perioHangpHui 1ieHTp HamionansHOT akageMii IpaBoBUX HayK YKpaiHu, YKpaiHa);

Kocrantun T'ycapoB — J0KTOp IOPHOWYHUX Hayk, npodecop, wieH-kopecroraeHT HAIIpH VYkpaian
(HamionanpHU# ropuandHINA yHIBepcHTET iMeH1 SApocmaBa Mynporo, Ykpaina);

Hartanis I'yropoBa — mokTop IOpHAMYHHX HayK, npodecop, akagemik HATIpH Vkpaiam (IlonraBcekuit
IOPUIUYHUH iHCTUTYT HarioHanpHOTO IOpHIUYHOTO YHIBEPCHTETY iMeHi SpociaBa Myaporo, YkpaiHa);

Tomac [aBy.iic — npodecop (BinbHIOCEKHUI epkaBHUI yHIBepcuTeT, JIuTBa);

MuxkoJuia IHIIMH — TOKTOp IOPHIUYHUX HayK, mpodecop, akagemik HATIpH Ykpainu (KuiBcekuii HarioHaTBHUH
yHiBepcureT imeni Tapaca llleBuenka, Ykpaina);

Oxcana Kamtina — 1oKTop IOpHINYHUX HayK, mpodecop, wieH-kopecionaeHT HAIIpH Vkpainu (Hanionanpauit
IOpUINYHUH yHiBepcuTeT iMeHi SIpocnaBa Myaporo, YkpaiHa);

®apxang KaparycoB — mokrop ropumudHux Hayk, npodecop (IHctuTyT mpmBatHOTO mpaBa Kacmilickkoro
yHiBepcurery, Pecrybmika Kazaxcran);

Emanyennb Kacrennasipan — npodecop (YHiBepcurer CtpacOypra, @paniiis);

Poabd Knuinep — npodecop (Yuisepcuter I'ere, Himeuunna);

Tanea Kepikmae — npodecop (IlIxona npasa, TayutiHHChKHi TeXHIYHKHN yHIBepcuTeT, EcToHisN);

Ouexciii Kot — nokrop ropuamyHux Hayk, npodecop, wieH-kopecrnoHaeHT HAIIpH VYxpainn (KuiBchkmit
perionansHUN IeHTp HamionaneHOT akageMii mpaBoBUX HayK YKpaiHu, YKpaina);

Ousiena KoxaHoBchbka — [OKTOp IOPHUIMYHMX Hayk, mpocdecop, akagemik HAIIpH VYkpaiam (KuiBcekuit
HalioHaNBHUH yHiBepcuTeT iMeHi Tapaca IlleBuenka, Ykpaina);

Paiinep Kyasmc — npodecop (IHCTUTYT iHO3eMHOTO Ta MXKHApOIHOTO IIPUBATHOTO 1paBa iMeHi Makca [1nanka,
Himedunna);



Jvmutpo JIyK’sSiHOB — JOKTOp IOPUAMYHUX Hayk, npodecop, uieH-kopecniongent HAIIpH VYxpainuu
(HauionansHuiiropuinuHuii yHiBepcuTeT iMeHi SIpocnaBa Mynporo, Ykpaina);

CHeroJie MaTionbene — npogecop (YHiBepcutet imeHi Mukomnaca Pomepica, JIutsa);

Karepin Mea — mpodecop (Jlicaboncrkuii yHiBepcuter, [lopTyranis);

Bacuus HacTiok — TOKTOp I0pUANYHUX HayK, mpodecop, wieH-kopecnionaeHT HAIIpH Ykpainu (Hanionansuuit
IOpUANYHUI yHIBepcHUTeT iMeHi SIpociaBa Mynporo, Ykpaina);

Ouiena OpJaiok — TOKTOp IOPUINYHAX HayK, mpodecop, akanemik HATIpH Vkpainu (KuiBchkuii HamioHaTbHAN
yHiBepcureT imeHi Tapaca llleBuenka, Ykpaina);

Caitiiana Cepborina — JoKTop I0pHINYHIX HayK, ipodecop, wieH-kopecrionaeHT HAIIpH Yipairm (HayxoBo- mocmimamit
IHCTUTYT Aep>kaBHOTO Oy/IiBHMIITBA Ta MiCIIEBOTO CaMOBpPsAyBaHHs HamioHansHOI akaemii mpaBoBUX HAYK YKpaiHH, YKpaiHa);

I3a6ena Cxomepcbka-MyxoBebka — npodecop (Jlonzuncskuii yHiBepeuTer, [lonbima);

Ouaexcanap CKpUIHIOK — JOKTOP IOPUANYHKX HayK, npodecop, akagemik HAIIpH Vkpaiuu (IncTuTyT nepxaBu
i npaBa imeHi B. M. Kopeuskoro HAH Ykpainu, Ykpaina);

Kanna Xam3sina — 1oxrop ropuandHAX Hayk, npodecop (Kasaxcpkuit HallioHANBHUHN YHiBEpCcHUTET iMeHi Abasd,
Pecny6Ounika Kazaxcran);

Biktop lleBuyk — DOKTOp IOPUANYHUX HayK, mpodecop (HamioHansHUN IOpUINYHUN yHIBEpCUTET iMeHi
SApocnaBa Myaporo, Ykpaina);

Baunepiii leniTbko — 10KTOp I0pUAMYHUX HayK, npodecop, akagemik HAIIpH Ykpainu (HaunionanbHuit
IOpUANYHUI yHIBepcuTeT iMeHi SIpociaBa Mynporo, Ykpaina);

Xanc loaxim IMpamm — mpodecop (Incturyr CxigHoro mpaBa YHIBEpCHUTETY TEXHOJIOTIN, Oi3Hecy 1 au3aiiny,
Himeyunna);

Paiimynnac FOpka — npodecop (YHiBepcuter Mukonaca Pomepica, Jlutsa);

IBan SIKOBIOK — IOKTOp IOpHIMYHHX Hayk, mpodecop (HamioHanpHuii ropuandHuil yHIBepcHTeT iMeHi SIpociaBa
Mynporo, YkpaiHa);

Outer SIpoueHKo — JOKTOp IOPUINYHHX HAYK, Mpodecop, uiaeH-kopecnionaeHT HAIIpH Ykpainu (HamionansHuid
IOPUINYHUH YHIBepcuTeT iMeHi SpociaBa Myaporo, YkpaiHa).
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IleTrpo MoiiceiioBuu PadinoBu4

Hayionanvna akademis npagosux nayk Yrpainu
Xapkie, Ykpainu

Kagheopa meopii ma ¢inocogpii npasa
Jlvgiscoruii HayionanvrHull ynigepcumem imeni leana @panxa
Jlvsis, Yrpaina

Tamapa IBaniBna Jlygam

Kageopa meopii ma inocoghii npasa
Jlvgiscoruii Hayionanvrull ynigepcumem imeni leana @panxa
JIvsis, Vrpaina

INPABOBA API'YMEHTANLIA: AEAKI
SATAJIBHOTEOPETHYHI ACIIEKTH

AHoTaNig. Akmyanvricms 00caiodcents 00yMo8IeHa mum, Wo npagosa apeyMeHmayis, Kol NOCIy208YI0MbCs 30Kpemd
€y00i nio uac yxeanenus piuieHs, 4acmo 3a3Hae Kpumuku. Jonomoemu supiutumu akmyaibhe 3a60aHHA 3 NOKPAUWEHHS
npagogoi apeymeHmayii Modce came 3a2a1bHOMeOpemuyHe OCMUCTEHHS NPABO8OI apeyMeHmayii, wo i € Memorw 0aHo2o
docnioxcenus. Y cmammi oOIpYHMOBAHO 3A2ATIbHOMEOPEMUYHY MOOelb NPAo8ol apeymeHmayii, 5Ky 30MICHIOIOMb )
PI3HUX 8U0AX IOPUOUYHOI OIATbHOCMI — NPABOMEOPEHHI, NPABOMIYMAYEHHI, NPABO3ACMOCO8Y8AHHI, npagopeanizayii. /lns
Yb020 BUKOPUCTNAHO MAKi MemooOu OO0CHIONCeHHs AK 3a2aIbHOMeOPemuyHUll, MOOent08anHts, 0edyKyii, ananizy u
abcmpazysanhs. 3anponoHo6ano PO3MEIICOBYEAMU MEPMIHONIOIYHO NPABOGE AP2YMEHIMYBAHHS AK OIANbHICMb | NPAGOEY
apeymenmayiio AK pesyromam yiei OiAnbHOCMI, @ MAKOdC pe3yrbmam OiAlbHOCMI 3 PEKOHCMPYIO8AHHA NPABo8oi
apeymenmayii iHwo2o cyb’ekma, ma HAOAHO BUHAYEHHS KOJICHO20 3 Yux noHamb. Bcmanoeneno, wo
3a2a1bHOMeopemudHa MOOeIb NPABo6oi apeyMeHmayii 0OXoNmo€ CKaao (Kopnyc) npagosoi apeymenmayii, iHcCmpymeHmu
npasoeoi apeymenmayii, peKOHCMPYI08AHHSA 1l OYIHIOBANHHS NPasoeoi apeymenmayii. Buseneno, wo 0o cxnady (xopnycy)
npaeosoi apeymenmayii nIOCMAsHO GIOHOCUMU: APSYMEHMYBANbHY CUmyayito, cy6 ekmHull CKiad; memy npasoi
apaymenmayii; 006’ €Km npago6oco apeyMeHmy8anHs,; 3MICm npagoeo2o apaymenmysants. Buokpemneno cyocmanmuenuii
ma npoyecosuii acCnexmu iIHCMpYyMeHmie npasoeo2o apeymenmyeans. Ilpakmuyna yinHicmos cmammi noas2ae y momy,
WO 3a2aTbHOMEOPEMUYHa MOOelb NPAgogoi apeymeHmayii cmeoproe niocmasu 015 NOKPAWEHH ap2yMeHmY8aibHOT
NPAKMUKY Y PI3HUX 8UOAX IOPUOUYHOL JifibHOCHI

Kuaro4oBi cioBa: 3acaneHomeopemuuna moodenv npagoeoi apeymenmayii, ckaiad (Kopnyc) npasosoi apeymenmayii,

apeyMeHmy8anbHa cumyayis, iHCmpyMeHmu npasosoco ap2yMeHmy8aHHs, PeKOHCMPYIOBAHHA U OYIHIOBAHHA NPABOGOT
apaymenmayii
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LEGAL ARGUMENTATION: SOME GENERAL THEORETICAL ASPECTS

Abstract. The relevance of the study is explained by the fact that the legal arguments used by judges in particular when
making decisions are often criticised. The general theoretical understanding of legal argumentation, which is the purpose
of this study, can help to solve the urgent problem of improving legal argumentation. The article substantiates the general
theoretical model of legal argumentation, which is carried out in different types of legal activities — lawmaking,
interpretation, law enforcement. For this purpose, such research methods as general theoretical, modelling, deduction,
analysis and abstraction were used. It is proposed to distinguish between terminological legal argumentation as an
activity and legal argumentation as a result of this activity, and the result of activities to reconstruct the legal
argumentation of another entity, and provide a definition of each of these concepts. It is established that the general
theoretical model of legal argumentation covers composition (corpus) of legal argumentation, tools of legal
argumentation, reconstruction and evaluation of legal argumentation. It is identified that in the composition (corpus) of
legal argumentation it is reasonable to include: argumentative situation; subjective composition; the purpose of the right
argument; object of legal argumentation; the content of legal argumentation. The substantive and procedural aspects of
the tools of legal argumentation are singled out. The practical value of the article is that the general theoretical model of
legal argumentation creates grounds for improving argumentative practice in various types of legal activity

Keywords: general theoretical model of legal argumentation, composition (corpus) of legal argumentation,
argumentative situation, tools of legal argumentation, reconstruction and evaluation of legal argumentation

INTRODUCTION

The issue of the quality of legal argumentation is the cornerstone of practical jurisprudence, especially law
enforcement. Building a convincing legal argument for different recipients is a difficult task and requires
special skills of the argumentator. The legal argumentation contained in national court decisions is often
criticised as weak or unconvincing. The general theoretical comprehension of legal argumentation can help to
solve the urgent problem of improving legal argumentation. It can offer a comprehensive answer to the
question of which legal argument is convincing, including tools for building, reconstructing and evaluating
such arguments through the construction of a general theoretical model of legal argumentation. The
implementation of these tasks will serve to improve the practice of legal argumentation not only in law
enforcement, but also in law interpretation, lawmaking, law enforcement and legal science.

The relevance of the study of legal argumentation is confirmed by the fact that in textbooks on the theory
of law in recent years there are sections on legal argumentation, which outlines the most general issues of legal
argumentation [1, p. 264; 2, p. 440]. Some issues of scientific journals are devoted to the issue of legal
argumentation [3, p. 175-184; 4, p. 193-202]. Some special issues of legal argumentation have become the
subject of Ukrainian legal research, in particular in the works of M. Koziubra, P. Rabinovych, B. Kistyanyk,
and logical research, in particular in the works of O. Shcherbyna, O. Yurkevych. We are talking about the types
of legal argumentation [5, p. 4-8], general theoretical characteristics of legal argumentation [6, p. 22], some
features of judicial argumentation [7], logical aspects of legal argumentation [8; 9]. However, many aspects of
the complex phenomenon of legal argumentation are unexplored or insufficiently studied in Ukrainian legal
science, including the general theoretical model of legal argumentation.

In foreign research, legal argumentation is the subject of analysis both in the theory of argumentation
and in legal research, in particular in the works of such authors as D. Walton [10]; F. Van Eemeren [11];
L. Bermejo-Luque [12]; E. Feteris [13; 14]; K. Tindale [15]; R. Alexy [16]; M. Hinton [17]. Among other
aspects, representatives of different schools of legal argumentation study the components of the study of legal
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argumentation, normative and/or theoretical models of legal argumentation as part of its research programme
at the theoretical level, features of reconstruction and evaluation of legal argumentation, means of legal
argumentation in legal discourse as a kind of general practical discourse.

In English-language sources on legal argumentation, the phrase “normative model of argumentation” is
often used, but it is not always explained. According to D. Walton, the normative model of argumentation is
how one should analyse and evaluate legal argumentation from a logical standpoint. This model is closely
related to reality. It is based on the rationale used in everyday argumentation. This model simply reflects the
legal justification in reality [10, p. 161].

F. Van Eemeren noted that the theoretical model of argumentation serves as a conceptual basis for the
study of legal argumentation, outlines and approximates the philosophical ideal of reasonableness, specifying
it in terms of types of argumentative steps and the validity of the grounds for these steps. If such a model well
fulfills its purpose — it performs heuristic, analytical and critical functions and concerns the production, analysis
and evaluation of argumentative discourse [11, p. 521].

From the standpoint of L. Bermejo-Luque, the normative model depends on what we want to evaluate —
the result of argumentation, procedures or processes of argumentation [12, p. 9]. The argumentation model
should perform two main tasks: to provide an acceptable characteristic of the soundness of the argument (which
means assessing both the relationship between the basics and the conclusion, and the assessment of the basics)
and to propose a method for establishing the validity of the argument. The latter depend on the concept of
argumentation and the standard of validity of argumentation to adopt [12, p. 14-15].

E. Feteris believes that the theoretical model of legal argumentation contains legal arguments and norms
and rules of their acceptability [13, p. 21]. The analytical model should specify the elements necessary for the
rational reconstruction of the legal decision — the stages of the argumentative process, explicit and implicit
arguments, hidden foundations and structures of the argument. At the same time, the logical minimum often
does not allow to do so, a pragmatic maximum is needed to consider the broader verbal and nonverbal context
of the argument [13, p. 201]. Rational reconstruction provides grounds for evaluating arguments [13, p. 22].

In foreign intelligence, in particular the Dutch, the theoretical model of legal argumentation represents
only the theoretical level of research of the latter. In addition, it deals mainly with legal argumentation in law
enforcement, disregarding official interpretation, lawmaking, law enforcement and legal doctrine. At the same
time, we believe that the development of such investigations has a heuristic potential for building a general
theoretical model of legal argumentation.

With this in mind, the purpose of this article is to, based on a certain understanding of the original
concepts that reflect the complex phenomenon of legal argumentation, and the work of representatives of the
theory of argumentation and legal argumentation, to propose a general theoretical model of legal
argumentation. its further application for the creation, reconstruction and evaluation of legal arguments in
various types of legal activities.

1. MATERIALS AND METHODS

To achieve the goal of scientific research presented in this article, a number of general scientific and special
methods were used: general theoretical method, modelling method, method of analysis and synthesis,
deductive method, abstraction method, generalisation method, comparative method. The study is based on the
worldview axiomatic idea that legal argumentation is carried out in legal discourse, and its result bears the
imprint of such a discourse, because it is its result. The main research methods presented in this article are the
general theoretical method and the modeling method. It is the method of modeling allowed to propose a general
theoretical model of a complex phenomenon of legal argumentation, which combines dynamic (activity) and
static components.

The general theoretical method allowed to apply general theoretical categories and constructions to
comprehend the mentioned phenomenon of legal argumentation and to fill various components of the general
theoretical model of legal argumentation. In particular, the concept of composition (corpus) of legal
argumentation as a general theoretical category with its content was proposed. This method gave grounds to
single out the tools of legal argumentation, including the reconstruction and evaluation of such arguments as
separate components of the general theoretical model of legal argumentation and describe them in terms of
general theory of law and legal practice.

The method of abstraction together with the general theoretical method allowed to single out the
components of the corpus of legal argumentation, namely: the argumentative situation, the subjective
composition of legal argumentation, the object, purpose and content of legal argumentation. These methods
also revealed the features of the argumentative situation in different types of legal activity, to determine the
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subjective composition of legal argumentation, isolating the argumentator, the addressee of such arguments
and the audience, to establish the purpose of legal argumentation in different legal activities, its object and
content. moreover, the general theoretical method allowed to identify the types of legal activities in which
legal argumentation is carried out.

To clarify the meaning of the concept of legal argumentation, the categories of whole and part were used
as methodological. It was suggested to mark the activity of legal argumentation with the term legal
argumentation and consider it as a whole concept, and the result of this activity, and activities for the
reconstruction of legal argumentation, should be marked with the term “legal argumentation” and considered
as part of relevant activities. To clarify the scope of the concept of legal argumentation, a comparative method
was used — to compare the meanings of terms that denote the concept of legal legal argumentation in its
research in different languages. This led to the conclusion that legal argumentation is understood as a legal
basis.

The application of the method of abstraction allowed to propose a definition of the concept of
argumentative situation in which legal argumentation is carried out. Methods of analysis and synthesis were
used to analyse the main positions on the theoretical (normative) model of legal argumentation presented in
the literature, and then on this basis to synthesise their own vision of the general theoretical model of legal
argumentation, considering the modeling method and general theoretical method. The method of generalisation
was used to formulate definitions of the concepts of legal argumentation and legal argumentation. At the same
time, the subject of generalisation were the definitions of relevant concepts, formulated in the main approaches
to understanding and research of legal argumentation.

Given the peculiarity of the subject of research in this article we can state that it is based on the deduction
method, which served as an approach, which, in turn, involves the presentation of research results in a
deductive way. The research methods used follow from the subject of research and together with the subject
of research determine the structuring of this article. First of all, the content and scope of the concept of legal
argumentation are considered, and then the general theoretical model of legal argumentation is proposed and
its main components are consistently characterised: composition (corpus) of legal argumentation, tools of legal
argumentation, reconstruction and evaluation of legal argumentation.

2. RESULTS AND DISCUSSION

To build a general theoretical model of legal argumentation, it is necessary to clarify the meaning of the concept
of legal argumentation. We propose, first of all, to distinguish between activities of legal argumentation and
the result of such activities — legal argumentation. After all, the process of legal argumentation and its result
are ontologically different, although mutually transitional.

Legal argumentation is a process concept that reflects the legally significant activity to substantiate the
statement with the help of certain means — legal and non-legal arguments. It is communicative, it is carried out
in various types of legal activities, often in the form of discourse. For example, a judicial debate can be
considered a real discourse, and a court decision with the argumentation of a final decision that reflects the
results of the discourse. After all, such a decision is addressed to the parties and society and is a response to
the arguments of the parties expressed during the trial.

It should also be noted that in the Ukrainian and foreign literature on legal argumentation, the distinction
between legal argumentation and argumentation is mostly not carried out, instead the term “legal
argumentation” is used to denote both concepts. This leads to the designation of activities (“legal
argumentation”) and its result (“legal argumentation”) in one phrase and does not contribute to the deepening
of understanding of the process and its result and the establishment of their patterns. However, for the sake of
accuracy, we note that such a distinction can be traced in the works of some representatives of the rhetorical
approach to argumentation, in particular L. Bermejo-Luque and K. Tindale, at least at the terminological level.
K. Tindale writes about the acts of argumentation [15], and L. Bermejo-Luque emphasizes the need to take into
account the results of argumentation, procedures or processes of argumentation in such a model [12, p. 9].

General theoretical model of legal argumentation not identical to the theoretical model of legal
argumentation in her research in the theory of argumentation. In the latter, the theoretical model is part of the
program of argumentation research, which covers the philosophical level (concept of rationality), theoretical
level (theoretical model) and practical level (reconstruction and evaluation of argumentation) [11, p. 10]. From
the analysis of the understanding of the relevant concept presented in the introduction to this article, it follows
that the theoretical model of legal argumentation is understood differently, and its “content” depends on the
concept of a particular researcher. The only common denominator is that such a model provides a vision of
what legal arguments are [in legal argumentation] and how to evaluate them by reconstructing legal
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arguments [in legal argumentation]. The most detailed and general theoretical can be considered the above
position of E. Fetheris, according to which the theoretical model includes analytical model and model of
evaluation of legal argumentation, although it concerns the legal argumentation in law enforcement. At the
same time, as noted, the general theoretical model of legal argumentation should contain such components that
would allow to create, reconstruct and evaluate any legal argumentation in different types of legal activity.
Such a model should cover both the specific features of the participants, the process and means of legal
argumentation, and propose criteria for assessing such arguments. Only in the presence of such “content” can
it be a question of the general theoretical model of legal argumentation.

So, under the general theoretical model of legal argumentation we understand the theoretical and
analytical model of legal argumentation, which covers both the model of creation and the model of
reconstruction and evaluation of legal argumentation. At the same time, it is important to note that the practical
need for the reconstruction of legal argumentation does not always arise. It usually arises in complex cases in
the process of law enforcement or interpretation, when it is necessary to provide an interpretation of a legal
norm, there is a competition of legal norms on their interpretations, or it is necessary to substantiate allegations
of facts. However, this does not exclude the possibility of reconstructing legal arguments in simple cases or in
other types of legal activity. In simple cases, one deductive argument is enough for such a reconstruction. In
complex cases, conditioned upon the need to justify the choice of norm or interpretation of the norm or
gualification of facts, including argumentation in scientific discussion, there may be a need for complex
argumentation by providing a chain of arguments, which can be either subordinate or cumulative.

The general theoretical model of legal argumentation, in our opinion, includes: 1) the composition
(corpus) of legal argumentation; 2) tools of legal argumentation; 3) reconstruction and evaluation of the
[effectiveness] of legal argumentation. Consider the three components of the general theoretical model of legal
argumentation.

2.1. Composition (corpus) of legal argumentation

Class (corpus) of legal argumentation is a legal construction that covers static and dynamic elements in the
complex phenomenon of legal argumentation, allows giving it a holistic description and show the transition
from activity — legal argumentation — to its result — legal argumentation. The composition (corpus) of legal
argumentation can include: 1) argumentative situation 2) subjective composition; 3) the purpose of legal
argumentation; 4) the object of legal argumentation; 5) the content of legal argumentation.

2.1.1. Features of the argumentative situation in legal activity

Under the concept of argumentative situation, we propose to understand the abstract situation of
argumentation, which is a generalised reflection of such situations, typical of a particular type of legal activity.
In our opinion, this is the main component in the body of legal argumentation, because it determines the
specific features of other components. As mentioned above, legal argumentation as a communicative activity
occupies a certain place in the process (or procedure) of the main types of legal activity — lawmaking,
interpretation, law enforcement, including in legal science. In each of them the argumentative situation is
special, which we will try to demonstrate further.

Legal argumentation in lawmaking has its own specific features depending on the peculiarities of the
legal system of the state (or interstate formation), which determines the peculiarities of lawmaking. Let's try
to outline the features of the argumentative situation in lawmaking, referring to the analysis of such a procedure
in Ukraine. It is carried out both during the discussion of the draft normative act, and providing justification
for the adoption of such an act, if it is a draft law. In this argumentative situation, written arguments are
substantiated in the substantiation of the normative legal act and oral arguments are made during the speeches
of the deputies of the parliament. The purpose of argumentation is different. The written argumentation in
substantiation of the draft source of law aims to substantiate the necessity and expediency of its adoption. Oral
argumentation is aimed at refuting the counter-arguments put forward. At the same time, if the arguments of
rational orientation and prognostic character are stated in the written argumentation, then the arguments of
emotional character also occur in the oral one.

Legal argumentation is part of the official interpretation. It allows, through the formulation of
interpretative arguments, to “come out” in a certain way of interpreting the law in interpretative acts. The
specific features of the argumentative situation in this type of legal activity are that it is carried out both in the
constitutional proceedings in oral form and in writing in the decision of the Constitutional Court of Ukraine,
which objectifies the results of such proceedings. Within these two manifestations of the argumentative
situation in lawmaking, the subjects of argumentation are different, as well as its means and purpose.
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Legal argumentation in law enforcement is carried out both on issues of facts and on issues of law. It
allows to substantiate the legal qualification and is an independent type of activity in court proceedings, which
is provided by procedural law. Even more, there is an argumentative dialogue situation in the trial, in which
the parties provide their options for arguing the circumstances of the case, convincing the court of the
acceptability of their position, and the court, weighing their arguments, offers its own arguments for the case.
That is, this type of legal activity is also characterized by two types of argumentative situation with different
subject composition, means and purpose.

Legal argumentation in legal science can be carried out orally and in writing in discussions, scientific
papers, comments. The argumentative situation in legal science is characterized by the use of rational
arguments in argumentation — legal and non-legal. In oral argumentation it is permissible to resort to emotional
arguments. In general, oral scientific discussion has the peculiarities of argumentation, due to both the
presentation of arguments and their content, and the ability to often resort to non-legal arguments to convince
the audience and the recipients of the argument.

Legal argumentation in law enforcement is carried out, for example, in the process of legal advice or in
the relationship “lawyer-client” or between the parties in concluding contracts, especially with the participation
of legal advisers. Despite the presence of legal arguments in it, this situation is more like a practical argument,
which is often carried out orally. Accordingly, it is dominated by non-legal arguments for the benefits and
benefits of the terms of the contract or protection strategy for the client. At the same time, in the oral dialogic
part of such arguments, they can also try, for example, to force the opposite party to agree with certain terms
of the contract, which are not favourable to it, resorting to manipulation of arguments.

2.1.2. Subjective composition

The subjective composition of legal argumentation covers both its mandatory subjects and optional, and the
legal audience. Legal argumentation depends on who are the subjects of legal argumentation — on their needs
and interests, legal understanding, pre-understanding of the object of legal argumentation; concept of
rationality.

Subjects of legal argumentation are classically recognised in the theory of argumentation as the
argumentator (who through legal argumentation creates legal argumentation) and the addressee of the
argumentation (the one to whom this argumentation is directed and who has a legitimate opportunity to refute
the arguments put forward to put forward their arguments, i.e. not to have their point of view (position), but to
accept the point of view proposed by the argumentator). These subjects can change roles in different
argumentative situations. For example, in a court debate between the parties in a bilateral argument, the
plaintiff will argue his position and the addressee of the defendant's position; in unilateral argumentation
between the parties to the proceedings and the court, the former will act as argumentators with their positions,
and the court — the addressee of the argument; in the unilateral argumentation between the court and the parties,
the argumentator will be the court, and the parties — the addressees of the arguments set out in the court
decision.

As K. Kargin rightly remarked, it is expedient to distinguish from the subjects of legal argumentation
the subjects who assist him — persons who help the argumentator to make arguments, but do not do it
themselves [18, p. 44]. We consider it expedient to call them not subjects, but participants in legal
argumentation to terminologically distinguish them from subjects. As an example, we can cite the hearing of
an expert, a witness in a lawsuit or the hearing of a specialist in constitutional proceedings. In addition, an
optional subject of legal argumentation can be considered a reconstructor of such arguments. This is the
individual or collective entity that reproduces the legal arguments of another entity for a specific purpose. For
example, the court reconstructs the arguments of the parties to the proceedings, the court of second instance
reconstructs the arguments of the court of first instance to review the case on appeal; the scientist reconstructs
the real legal argumentation for its scientific analysis and evaluation, the legal interpreter can reconstruct the
legal argumentation of the initiator of the appeal to him to provide his legal interpretative arguments. The
reconstructor can be present only in certain argumentative situations, so we consider him an optional subject.

The audience also, we believe, should belong to the subjective composition of legal argumentation.
Audience in legal argumentation is a specific or abstract person or group of persons who have an interest in
the content and outcome of legal argumentation and who seek to convince the subjects of legal argumentation
of the acceptability of their argumentation. Audiences will differ in different argumentative situations. For
example, the audience for the argumentative situation “court — the parties to the process” will be the society to
which the court decision is indirectly addressed. A distinction should be made between the audience and the
direct addressee of the argument, who, unlike the audience, can take part or participate in decision-making
based on the results of the argument. For example, in the oral argumentation situation in lawmaking, the
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“initiator of the bill — the parliament”, members of parliament who will vote in favor of the bill will be the
addressees of the argument, and society or non-governmental organizations interested in the bill or the social
group to which the bill applies — the legal audience.

The purpose of legal argumentation is the subject of analysis in the theory of argumentation. K. Kargin
believes that the purpose of legal argumentation is to persuade the addressee of the argument and, as a
consequence, to change his position [18, p. 51]. In our view, the notion of purpose should not add a sign of
consequence. After all, only effective legal argumentation leads to a change in the position of the addressee —
full or partial, but this does not preclude the intention of the argument to change the position of the addressee
in whole or in part. Assessing the effectiveness of legal argumentation is a separate component of the general
theoretical model of legal argumentation. In addition, the argumentator has a convincing influence not only on
the addressee of the argument, but also on the audience. Therefore, in our opinion, the purpose of legal
argumentation in the most general formulations is to convince the addressee of legal argumentation, and the
audience in the acceptability of a position (standpoint, thesis, conclusion) by providing arguments — legal and
illegal.

Of course, the purpose of legal argumentation is specific depending on the argumentative situation in a
particular type of legal activity. For example, the purpose of legal argumentation in lawmaking is to convince
members of parliament and society of the acceptability of establishing, changing or terminating legal
regulation. The purpose of legal argumentation in legal interpretation is to convince the initiator of the appeal,
stakeholders and society in the acceptability of a certain understanding or interpretation of the content of the
legal prescription or other legal properties. The purpose of legal argumentation in law enforcement is to
convince the parties to the case, the court and society in the acceptability of the presentation or interpretation
of facts, law, the operative part of the law enforcement decision. The purpose of legal argumentation in law
enforcement is to convince the addressee of the argumentation of the profitability or necessity of
implementation of the legal requirement in a certain way. The purpose of legal argumentation in legal doctrine
is to convince the addressee of the argumentation — direct or indirect, including the legal audience — in the
correctness or acceptability of the position of the argumentator. At the same time, the result is the subject of
evaluation of the effectiveness of argumentation and is a separate component of the general theoretical model
of legal argumentation.

2.1.3. Object of legal argumentation

The object of legal argumentation is what the legal argumentation in a certain argumentative situation is aimed
at. In the general scientific aspect, an object is a category that denotes any real or imaginary, materialised or
ideal reality, which is considered as something external to man and his consciousness and which becomes the
subject of theoretical and practical activities of the subject [19, p. 438]. Given that legal argumentation is a
communicative activity, the object of legal argumentation can be considered a statement about something.
After all, the very statement about something becomes the object of argumentation, as a result of which it
becomes the conclusion of the argument.

P. Goutloser found that the concepts of “conclusion”, “thesis”, “assertion”, “debate position”, which are
used in different approaches to understanding and research of argumentation, coincide or are very similar to
the concept of “point of view” used in pragmodialectics [20, p. 54]. P. Goutloser believes that the statement
has the status of a standpoint. The standpoint is put forward under the following conditions: 1) if the affirmative
speech act was executed; 2) there is a reaction of the listener to such a speech act; 3) if the indicators of the
standpoint can be found in the subsequent statements of the speaker [20, p. 58-59;].

It is possible to characterise features of object of legal argumentation taking into account in what
argumentative situation in what kind of legal activity carry out such argumentation. For example, the object of
legal argumentation in lawmaking may be the statement about the need for legal regulation of certain social
relations, the need to establish rights and responsibilities of a general nature through deontic judgments [21,
p. 12]. The object of legal argumentation in law enforcement can be allegations of legally significant facts and
allegations of law. The object of legal argumentation in the interpretation of law may be evaluative statements
about the content of the law or other legally significant properties of the law. The object of legal argumentation
in law enforcement is the statement about the profitability, necessity or usefulness of the implementation, use
or compliance with the law. The object of legal argumentation in legal science is, in particular, statements
about the law, interpretation of law, legal regulation, depending on the type of legal activity of doctrinal legal
argumentation.
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2.1.4. The content of legal argumentation

The most general wording can be defined as the presentation of arguments — legal or non-legal, which can be
both arguments in the literal sense, and explanations and arguments from the evidence. In addition, it is a
guestion of presenting the arguments of the argumentator, and refuting the counter-arguments of the addressee
of the argument, including presenting the counter-arguments of the addressee of the argumentation and refuting
his counter-arguments by the argumentator. In this sense, legal argumentation is a discourse activity and must
be subject to the rules of discourse.

The content of legal argumentation undoubtedly depends on the subject and object of legal
argumentation, including on the type of argumentative situation in the legal activity in which legal
argumentation is carried out. For example, the content of legal argumentation in lawmaking is to provide
arguments regarding the content of legal regulation of public relations. The content of legal argumentation in
legal interpretation can be considered to provide arguments regarding the understanding or interpretation of
the content of a legal prescription or its other legal properties. The content of legal argumentation in law
enforcement can be considered to provide arguments about the possible content of facts, law, operative
decision on facts and law. The content of legal argumentation in law enforcement, we believe, is to provide
arguments about the need to implement or comply with the prescription, the usefulness or necessity of
implementation (use) of the prescription. The content of legal argumentation in law enforcement can be
specified depending on the argumentative situation in law enforcement. The content of legal argumentation in
legal doctrine is to present arguments in favour of the position of the argumentator on the issue to which a
particular argumentative situation relates.

2.2. Tools of legal argumentation

We believe that the category “tools of legal argumentation” will best reflect the system of substantive and
procedural means of legal argumentation. Therefore, it is expedient to talk about the tools of legal
argumentation in the substantive and procedural aspects, which intersect in specific situations of argumentation
and serve, first of all, for the reconstruction of argumentation, and for its evaluation.

Substantive aspect covers such means of legal argumentation as, in particular, arguments (legal and non-
legal) and argumentative schemes, structures of argumentation. The general concept of argument is ambiguous.
In post-Soviet works, it is often defined as “a statement that leads the subject of argument in support of his
position or to refute the position of the opponent”; “statements used in the dialogue to confirm, substantiate or
criticize the views expressed in this dialogue on the thesis” [8, p. 198; 18, p. 54]. Instead, Western sources
have a broader approach. K. Tindale emphasised that in the European tradition, the argument covers both the
basics of the argument (argumentation) and the conclusion — the standpoint, position [15, p. 45].

The concept of argument depends on the adopted approach to understanding argumentation [17, p. 45-46].
D. Walton considers the argument a sequence of justifications or a chain of conclusions that are used to address
unresolved issues in the dialogue [10, p. 214]. J. Freeman with reference to J. Venzel stressed that the argument
is related to the family of concepts. You can distinguish between process, procedure and product. The
dialectical model of the argument also covers all three aspects of the argument [22, p. 44-45]. R. Alexy
distinguishes the following forms of argument: 1) on interpretation, 2) on dogmatic argumentation 3) on the
use of precedents 4) on general practical justification 5) on empirical justification 6) so-called special forms
of argument. Each form of argument corresponds to certain rules of justification [16, p. 232]. Understanding
the existence of certain types of arguments in itself can expand the arsenal of tools for creating legal
argumentation in a particular argumentative situation.

The concept of argument is to some extent related to the concept of argumentation scheme. The latter is
not identical with the concept of argument and reflects the internal connections between its elements. Consider
this concept in more detail. “Argumentation scheme” is a term introduced by X. Perelman to denote
conventional means of expressing the connection between what is stated in the foundation and between what
is asserted in the thesis. However, in some works argumentation schemes are understood as a means to evaluate
the whole process of argumentation, as a means of identifying arguments and as a basis for describing the
argumentative competence inherent in a native speaker of a language [20, p. 99]. The concept of “implicit
basis” is connected with the reconstruction of the argument scheme [20, p. 24] — an unexpressed element of
the argument that must be reproduced in the context. Argumentation scheme characterizes the method of
substantiation or refutation of the standpoint in a single argument with the help of explicit basis [20, p. 25-26].
Each argumentative scheme contains a specific justification between the ground (or several grounds
[foundations]) and the point of view [conclusion], which legitimises the transition of acceptability of the
ground (grounds) put forward to support the standpoint [21, p. 12]. B. Garssen believes that each argumentation
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scheme is a special way of maintaining the point of view and defines it as the most common models of
argumentation, which have an indefinite number of options for substituting elements. They differ from logical
schemes in that the transfer of acceptability from the basics to the conclusion is based not only on the formal
characteristics of the scheme that uses it [20, p. 119], but also on other factors arising from the context.

As B. Garssen found out, in most classifications the following argumentative schemes are distinguished:
causal argumentation, comparative argumentation, argumentation by authoritative opinion in many
classifications, symbolic argumentation is also distinguished, but its content is different. The typology of
argumentative schemes is considered acceptable if speakers use it to build their arguments and can recognise
the scheme of argumentation [20, p.118]. However, arguments and schemes of legal argumentation should be
the subject of a separate study and are mentioned briefly in this article.

E. Fetheris talks about factual and legal arguments. By factual arguments she means arguments about
facts. In her view, the theory of legal argumentation should develop standards for evaluating factual arguments.
For legal arguments (arguments about the law) it is necessary to establish what types of schemes of legal
argumentation need to be distinguished. In addition, it is necessary to formulate relevant critical questions for
different argumentation schemes. After all, the correct application of argumentation schemes depends on
whether certain critical questions can be answered in the affirmative [13, p. 202].

Thus, the scheme of the argument is a methodological concept, which covers not only the means of
argumentation, but also its inherent way to justify the standpoint (conclusion of argumentation), given that it
reflects the internal structure of the argument and the relationship between its elements — explicit or implicit.
It is methodologically important for the analysis of legal argumentation to distinguish between legal and factual
arguments, which are based on different argumentation schemes and standards of certainty.

The structure of the argument should be distinguished from the scheme of argumentation. The scheme
of argumentation is, according to F. Van Emurenat and K. Gruterdorst, the internal structure of argumentation,
and the structure of argumentation — the external structure is not a single argument, and argumentative
discourse. The structure of argumentation is determined by how the arguments are interconnected and how
they allow to defend the standpoint. The structure of argumentation is single and multi-argument. In a single
argumentation structure, only one argument is used, and in a multi-argumentation structure, many arguments
are put forward for or against the standpoint, trying to anticipate the warnings of the opposite side of the
argument. In a multi-argument structure, arguments can be presented in parallel (they can complement or
reinforce each other hierarchically). The structure of argumentation can be determined by the content of
arguments, context and other pragmatic factors [20, p. 26-27]. Let us give some typical examples. The parallel
argumentative structure may look like this regarding the legal argumentation in the court decision:
“Considering the difficult financial situation of the accused, his positive characteristics at work, sincere
remorse, the court considers it necessary to impose a suspended sentence. ” The hierarchical structure of the
argument may look like this: “The plaintiff did not appear in court, did not report the reasons for non-
appearance, although he was duly notified of the time and date of the trial, evidence of which is in the case
file.”

Thus, the structure of the argument is a methodological concept, which includes the combination of
arguments (argumentation schemes) in chains of arguments, and reflects the external structure of the
argumentative construction and the relationship between arguments. To analyse the legal argumentation, it is
important to find the structure of arguments and establish relationships between individual arguments in such
a structure.

Process aspect legal argumentation tools cover the rules of argumentation. They depend on the type of
legal activity in which legal argumentation is carried out and on the specific features of the argumentative
situation. In this aspect, one should consider both the theoretical rules of general practical discourse and legal
discourse (as a special case of general practical discourse, in particular in the research of R. Alexi [16, p. 211]),
and procedural rules that establish the features and boundaries of such a discourse in a particular legal system.

In each of the forms of arguments mentioned above, R. Alexi talks about forms and rules of external
argumentation. Let us clarify that the internal argumentation in R. Alexi wonders whether the conclusion
follows logically from the foundations put forward in support of him. Whereas the correctness (correctness)
of such foundations is the subject of external argumentation [16, p. 221]. In addition, R. Alexi talks about the
rules of general practical and legal discourses, which include: basic rules, rules of rationality, rules of burden
sharing justification, rules of justification, rules of transition [16, p. 206], rules of internal legal substantiation,
rules of external legal substantiation (concerning forms of legal arguments) [16, p. 231-284]. Given the limited
scope of this publication, here are just the basic rules: 1) no speaker can contradict himself; 2) each speaker
can claim only what he really believes; 3) each speaker can assert only those value judgments and judgments
about responsibilities in a particular case, which he wishes to assert in the same terms for each case, which is
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similar to the present, in all relevant respects 4) different speakers can not use one and the same expression in
different meanings [16, p. 188-191]. The set of substantive means in a particular argumentation, and the rules
of argumentation, depends on both the subjective composition of legal argumentation and the peculiarities of
their interaction in a particular argumentative situation, and the object of legal argumentation.

Summing up, we note that the minimum procedural rules of argumentative discourse, however, establish
procedural acts that can be the subject of analysis to enshrine in them the theoretical rules of general practical
discourse. In real argumentative situations, it is possible to analyse both compliance with procedural legal
requirements and compliance with theoretical rules of discourse, provided that there is relevant information in
the text with legal arguments and/or information about the context of the argumentative situation.

All these tools of legal argumentation in their entirety — arguments, argumentative schemes and
structures, procedural rules of discourse — allow both to produce arguments and to reconstruct and evaluate it.

2.3. Reconstruction and evaluation of [effectiveness] of legal argumentation

Reconstruction and evaluation of [effectiveness] should be part of the theoretical model of legal argumentation.
In our opinion, the reconstruction of legal argumentation is a reproduction of real legal argumentation, turning
to the tools of legal argumentation, including to the context that allows to identify the features of legal
argumentation, the result of which is. Despite the lack of definitions of this concept, it is one of the main works
of dialectical and logical approaches to legal argumentation. Theoretical models of argumentation research in
these approaches are based not on the creation but on the reconstruction of real legal argumentation.

Reconstruction of legal argumentation is carried out not only for theoretical purposes, but also for
practical purposes. In our opinion, one way or another, the reconstruction of legal argumentation in legal
activity can be a question of such cases. First, in lawmaking — when the addressees of a draft legal act, who
can participate in the debate on its content and vote for it, study the rationale for this act. Secondly, in legal
interpretation — when the subject of legal analysis analyses the arguments in the appeal on the need to resolve
the issue of official interpretation of the rule of law or its compliance with the Constitution; when the
addressees of the argumentation (but not only) study the argumentation that substantiates the decision of the
Constitutional Court of Ukraine on the interpretation of a rule of law or on the conformity of a rule of law with
the Constitution. Third, in law enforcement — when the court examines the arguments of the parties; when the
parties study the arguments of the court, which is the basis of its operative decision in the case; when the
appellate or cassation court examines the argumentation of the lower court's decision; when the European
Court of Human Rights examines the argumentation of the decisions of the national courts of a certain state,
which led to the appeal to this court, etc. Fourth, in law enforcement — when a lawyer examines the case file,
analysing the motivated refusals of public authorities to satisfy appeals, selects the facts and the right to write
a statement of claim. Fifth, in legal doctrine — scholars using a wide arsenal of arguments, depending on the
approach to understanding legal argumentation, can reconstruct it to reach scientific conclusions about the
peculiarities of legal argumentation, links in the scheme and structure of argumentation to assess legal
argumentation.

Obviously, the set of tools for doctrinal and practical reconstruction of legal argumentation is different
and depends on the characteristics of practical legal activities and doctrine, as well as the purpose of
reconstruction and the needs of the reconstructor. For example, researchers representing the dialectical
approach to legal argumentation reconstruct legal argumentation, using such means of argumentation as
argumentative schemes, argumentative structures, hidden foundations. However, they are unlikely to use such
tools in practical legal argumentation, where it is often sufficient to single out the arguments that underlie the
conclusion (point of view, resolution, etc.).

The evaluation of legal argumentation can be considered in two aspects — as the actual evaluation of
such arguments and as an assessment of the effectiveness of such arguments (the ratio of the result of such
arguments to its purpose [23, p. 120]). However, criteria for such an assessment need to be proposed. And it
is the dialectical approach to legal argumentation that we believe offers such criteria. Assessment of
argumentation is part of its study either separately from the reconstruction of legal arguments or as part of the
reconstruction.

E. Feteris talks about the evaluation model for evaluating legal argumentation. It serves as a critical tool
for establishing the acceptability of argumentation. After all, the reconstruction of the argument itself does not
answer this question. E. Feteris proposes to assess the substantive and procedural aspects of legal
argumentation. To the material aspect, she included evaluation standards for the use of statements that can be
considered common starting points, and standards for the use of evaluation methods for statements that are not
common starting points [13, p. 202]. As indicated by E. Feteris and H. Kloosterhuis, to decide whether an
argument is acceptable in accordance with legal standards, it is first necessary to check whether the argument
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is a valid rule of law. Norms of current law are considered a specific form of common legal provisions. To
check whether the argument is a valid rule of law and, thus, a common starting point, it is necessary to check
whether a certain rule comes from a recognised legal source [24, p. 317]. With regard to procedural aspects,
to adequately assess, it is necessary to specify which rules of discussion apply to a particular case. For different
types of legal discussion (discussions in legal process, discussions in legal science) it is necessary to specify
which general and special legal norms are relevant for a rational legal discussion [13, p. 202]. It follows from
the above that to assess legal argumentation, it is necessary, first of all, to reconstruct the means of legal
argumentation, and then to propose criteria for its evaluation.

R. Alexy does not distinguish between a separate component of the evaluation of the outcome of the
discussion. In his view, the rationality of the result depends on whether the discussion took place in accordance
with the rules of rational discussion. After all, the rules for discussions already require that the argument be
acceptable in accordance with the common starting points. This ensures the coherence of the final result with
the initial provisions and values shared by the legal community [16, p. 318].

From the standpoint of F. VVan Eemeren, the analysis, evaluation and creation of argumentative discourse
concerns both the beginning of argumentation (which includes explicit and implicit material and procedural
principles that serve as its starting points) and the presentation of argumentation (reflected in the statement of
principles implicitly or explicitly vision). Both the starting position and the presentation of arguments should
be assessed using appropriate assessment standards that are consistent with all the requirements of a rational
judge who judges reasonably [11, p. 12]. Representatives of the pragmodialectical approach in the theory of
argumentation propose to evaluate the argumentation considering the following factors: 1) points of view that
they put forward in the presence of different positions; 2) the positions taken by the parties and the material
and procedural starting points; 3) the arguments put forward by the parties in support of each point of view;
4) the argumentative structure of all arguments put forward in defense of the standpoint; 5) argumentation
schemes used to substantiate the point of view in each individual argument, which together constitute the
argument; 6) the result of the discussion presented by the parties [11, p. 537].

To evaluate the argument and find errors and arguments, some researchers suggest asking critical
guestions to the arguments. H. Mercier proposes to use the typology of argumentative schemes and critical
questions to them, developed in the theory of argumentation, as a starting point for assessing argumentation [25, p.
266]. D. Walton offers critical questions to each scheme of the argument [10, p. 327].

Thus, there are three different positions on assessing the admissibility of an argument. R. Alexy, F. Van
Eemeren and other representatives of the pragma-dialectical approach link the acceptability of legal
argumentation, and hence its persuasiveness, to the procedural aspect of the instruments of legal argumentation,
namely, to the observance of the rules of discussion. The latter concern both general practical discourse and
legal discourse, in particular the rules on the need to accept common starting points. It is no coincidence that
the representatives of the dialectical approach to legal argumentation attach great importance to common
starting points. For example, if the parties have different ideas about the presence or absence of a fact or about
the applicability or content of a rule of law, it is unlikely that any bilateral legal argument will be convincing
for them. In general, the conclusion on the acceptability or persuasiveness of the argument can be made by
both the addressee of the argument, and the reconstructor, and the audience. H. Mercier, D. Walton proposes
to evaluate the acceptability of arguments by assessing the acceptability of arguments by asking critical
questions to them. E. Mehta and H. Kloosterhuis is talking about a comprehensive assessment, considering the
assessment of substantive and procedural aspects of legal argumentation, including through the formulation of
critical questions to the arguments. Probably, all these factors should be considered as criteria for assessing the
persuasiveness of legal argumentation according to the dialectical standard of its acceptability.

CONCLUSIONS

According to the results of the study, it was found that legal argumentation should be considered as a process
concept that reflects the legally significant activities to substantiate the statement by certain means — legal and
non-legal arguments. Such activities are communicative, and are carried out in various types of legal activities,
often in the form of discourse. Legal argumentation can reasonably be considered the result of legal
argumentation or the result of the reconstruction of the argument, presented in writing, through the prism of
the own consciousness of a particular subject (reconstructor). In this sense, legal argumentation is always the
result of a certain activity of legal argumentation — its own or another subject.

It is substantiated that the general theoretical model of legal argumentation can be considered as a
theoretical and analytical model of legal argumentation, which serves as a model of creation and a model of
reconstruction and evaluation of legal argumentation in all types of legal activity. Such a model should cover
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1) the composition (corpus) of legal argumentation; 2) tools of legal argumentation; 3) reconstruction and
evaluation of the [effectiveness] of legal argumentation.

It is substantiated that the composition (corpus) of legal argumentation as a legal construction allows to
give legal argumentation a holistic characteristic and show the transition from the activity — legal
argumentation — to its result — legal argumentation. It is reasonable to include the following components:
argumentative situation; subjective composition; goal; object of legal argumentation; the content of legal
argumentation.

It is established that the tools of legal argumentation are a system of substantive (arguments,
argumentative schemes and structures) and procedural means (rules of legal argumentation). Legal and factual
arguments are based on various argumentation schemes and standards of certainty. As it was stated, the scheme
of argument covers not only the means of argumentation, but also its inherent way of substantiating the
standpoint (conclusion of argumentation) given the relationship between its other elements — the foundations
(explicit or implicit). The structure of the argument covers the combination of arguments in chains of
arguments, and reflects the relationships between arguments.

It is identified that the reconstruction of legal argumentation is a reproduction of real legal
argumentation, turning to the tools of legal argumentation, including to the context, which allows identifying
the features of legal argumentation, the result of which is. Assessment of legal argumentation allows drawing
conclusions about the persuasiveness or acceptability of the result of legal argumentation, and possible errors
in such arguments.

RECOMMENDATIONS

The scientific value of the article is explained by the fact that it contains substantiation of the general theoretical
model of legal argumentation, which has not yet been studied with the help of such a methodological basis.
Such a model has the heuristic potential for the analysis of legal argumentation in various types of legal
activity. The author's definitions and visions of such a model based on the analysis of basic works on the theory
of argumentation and legal argumentation are offered in the article.
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€Breu AnaroJiiiosn4 I'etbMan

Hayionanena akademis npagosux nayk Ykpainu
Xapkie, Ykpaina

Kadgheopa mincnapoonoeo npusamuoeo npaga ma nopigHAIbHO20 NPABO3HABCMEA
Hayionanenuii topuouunuii ynigepcumem imeni Apociasa Myopozo
Xapkie, Ykpaina

Amnacracigs MycaimiBaa MepHuk

Kageopa meopii' i ghinocoii npasa
Hayionanenuii topuouunuti ynisepcumem imeni Apociasa Myopozo
Xapkie, Ykpaina

Poman Bosiogumuposuy IHlanosan

Kageopa aominicmpamuenozo npasa ma aomiHicmpamueHoi OisibHoCMi
Hayionaneruii topuouunuii ynisepcumem imeni HApociasa Myopoeo
Xapxis, Yrpaina

BIZTHOCHI ITPABA JIIOAUHU B YMOBAX OCOBJIMBUX
ITPABOBHUX PEXXUMIB

AHoTauig. ¥ cmammi docnioxcyromsca npasa ar00uHU, Ki MOXCYmb Oymu 0OMedceHi 8 YMO8AX HAO38UHAUHO20 MA
B0EHHO20 CMAMNIB, WO € AKMYATbHUM 8 YMOBAX CYYACHOCMI, BUX00AYU 3 HAAGHOCMI JOKANLHUX BOCHHUX KOHDAIKMIE,
cumyayii Ha038U4aiHO20 cMany abo MONCIUBOCI iX iCHY8anHA 8 bazambox Kpainax ceimy. Mema pobomu nonseac y
3’Acy8anni OCHOBHUX Ocobaugocmell pisHUX 6U0i6 Npag MOOUHY, WO NIOA2AIOMb 0OMEXHCEHHIO 8 YMO8AX OCOONUBUX
npagoeuUx CMawis, GUCEIMIEHHI XapaKmepHux nopyuieHb 3 OOKy 0peaHie 0epaicagHoi 61a0u ma Micye6o2o camoBpa0y6aHHs
npU 3aCMOCy8anHi Mo2o yu iHuo20 6udy oomedceny. [na docazHen s nocmagieHoi Mmemu y podomi 6UKOPUCIOBYEMbCSA
cucmema Memooié HAYKO6020 NI3HAHHA, 30KpeMa 3a2albHOHAYKOGI, NPUGAMHI, A MAKOJIC CHEYialbHO ~I0PUOUYHI.
Ipaxmuuna yinnicms 0ocniodcenHs noaseae y 30ilcHeHHI Kiacugixayii npag aroo0uHU 3a Kpumepiem MONCIUgoCmi ix
0OMedICceHHsL 8 YMO8axX 0CcOOAUBUX Npagosux pedsicumis. Tax, nio uac Oii 0COOMUBUX NPABOGUX PENHCUMIE MUMUACOBO
MOACYMb 0OMeAHCYBAMUCS MAKI NPA8a HOOUHU I SPOMAOAHUHA: NPABO HA c80000y ma 0coducmy HedOmOpPKAHHICHb,
npaso Ha HCUMO0, NPAo HA NPUBAMHICMb, NPABO HA OCOOUCMe ma cimeline Jcummsl, c60600a nepecysanhs, c0600a
OyMKU, c80000a HA BLIbHE GUPAJICEHHS CB0IX No2NA0I8 I NepPeKOHAHb, Npago Opamu y4acmo y pepepeHoymax, npago
obupamu i O6ymu o00paHuMu, NPaAGo HA MupHe 3iOPAHHA, NPABO HA GIACHICMb, NPABO HA Npayld ma c8odooy
nIONPUEMHUYLKOI OIANbHICMI, NPAGO HA OCBIMY, NPAGO HA 3AXUCH NEPCOHANLHUX OAHUX. 3pOO.IEHO GUCHOBOK, WO 8 YMOBAX
0COOIUBUX NPAGOGUX PEIICUMIB ICHYE GENUKA KibKICMb NPaAg NI0OUHU, W0 € BIOHOCUHUMU, HE ADCOIOMHUMU, | MOJUCYMb
bymu obmedxcenni depacasoro ma ii opeanamu, micyeeoio 61aooio. Ilpome, 0nsi mozo, wob maxi obmedcenus: Oyau
NPasoMipHUMUY, GION0GIOANU NPUHYUNY GEPXOGEHCMA NPASA, GU3HABANUCA OONYCMUMUMYU BOHU NOGUHHI GiOnosioamu
NesHUM Kpumepiam. Maoms nepeddayamucs 3aKoHoM,; He NOGUHHI MOPKAMUCA OCHOGHO20 3MIiCIY npaead; Maioms Oymu
PO3MIpHUMU NOCMAGIEHIl Memi (NPpUHYUn nponopyiiHocmi); 30IUCHIOBAMUCA 8 3AKOHHUX YLISAX, Nepelik AKUx €
BUUEPNHUM [ He NIONALAE POSULUPEHHIO

KuarouoBi cinoBa: npagosuii pescum, obmedicenHs npas, npaso Ha 0cobUcmy HedOMOPKAHHICMb, ¢80600d Nepecysamb,
npago Ha dcumio, c800600a penicii
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RELATIVE HUMAN RIGHTS IN THE CONDITIONS OF SPECIAL LEGAL REGIMES

Abstract. The article examines the human rights that may be limited in conditions of emergency and martial law, which
is relevant in modern conditions, based on the presence of local military conflicts, states of emergency or the possibility
of their existence in many countries. The purpose of the work is to clarify the main features of different types of human
rights that are subject to restrictions in special legal situations, highlight the specific violations by public authorities and
local governments in the application of certain types of restrictions. To achieve this goal, the work uses a system of
methods of scientific knowledge, including general, private, and special legal. The practical value of the study lies in the
implementation of classifications of human rights on the criterion of the possibility of their restriction in the context of
special legal regimes. Thus, during the operation of special legal regimes, the following human and civil rights may be
temporarily restricted: the right to liberty and security of person, the right to housing, the right to privacy, the right to
private and family life, freedom of movement, freedom of thought, freedom to freely express one's views and beliefs, the
right to participate in referendums, the right to vote and to be elected, the right to peaceful assembly, the right to property,
the right to work and freedom of entrepreneurial activity, the right to education, the right to personal data protection. It
is concluded that in the conditions of special legal regimes there is a large number of human rights, which are relations,
not absolute, and may be limited by the state and its bodies, local authorities. However, in order for such restrictions to
be lawful, consistent with the rule of law, and recognized as admissible, they must meet certain criteria: they must be
provided for by law; should not affect the basic content of the law; must be dimensional to the goal (principle of
proportionality); be carried out for lawful purposes, the list of which is exhaustive and not subject to expansion

Keywords: legal regme, restriction of rights, right to personal inviolability, freedom of movement, right to housing,
freedom of religion

INTRODUCTION

In modern society, there are many factors and criteria by which members of society differ and, as a result,
distance themselves from each other. However, the challenges of nature in the form of insurmountable
catastrophes (fires, floods, global warming, environmental threats, pandemics, etc.) and artificial threats to
humanity (military conflicts, riots, man-made disasters, weapons of mass impression, etc.) forces humanity to
seek unifying tools for the common good and world peace. Human rights are becoming such a unifying tool
today. Those rights that everyone would have, being in a state of state, were called natural. These rights are
not limited by anything and are the same for everyone. In the transition to civil status, people, mutually (by
agreement) renouncing a number of their natural rights, pass on the benefits of their use to the whole society.
These include rights, the exercise of which, even in the natural state, is not entirely in the power of man. These
are mainly rights related to security and protection.

If possible, legitimate restrictions on human rights are divided into absolute and relative. Absolutes are
not subject to restrictions under any circumstances (the right not to be held in slavery, the right not to be
subjected to torture, other ill-treatment or punishment, the right not to be held responsible for acts not
considered a crime at the time). Relative rights may be restricted if such restrictions are required by law, are
necessary in a democratic society, and pursue a legitimate aim (protection of state security, public order, health,
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morals, rights and freedoms of others). Moreover, the proportionality of the restriction of the right must be
ensured [1, p. 303]. This classification is largely conditioned upon the problem of legal understanding, which
is the dispute between legal positivism and natural law. In general, the discussion has not yet found its logical
conclusion, because neither positivism nor natural law can fully embrace the idea of justice. Modern legal
science is in constant search of an internally consistent concept of legal understanding, which has an integrative
effect, capable of understanding the true essence of law. Integration jurisprudence can play such a role, as it
has room for the conceptual positions of each of the known types of legal understanding. It creates a unique
field for scientific dialogue, where the fierce conflict of supporters of different types of understanding of law
is overcome and a tolerant environment is formed to defend their positions on the essence of law. Based on
the integrative approach, we will try to find an answer to the question of which human rights may be limited
in conditions of special legal status, and which — not.

Restriction of human freedom occurs under such conditions as violation of individual rights or
arbitrariness in relation to others, ensuring the protection of society, the implementation of the preventive
function of the state [2, p. 2452]. All these restrictions are clearly regulated at the level of legislation and
cannot go beyond the established limits. In this context, special attention should be paid to the category of
freedom. The value of freedom in its various manifestations is one of the most important determinants of
human existence. However, the path to freedom is not the path to permissiveness. Each of the concepts
differently assessed the role of the state in ensuring the functioning of society, but it is based on the idea of
freedom as one of the most important values of the individual. Therefore, freedom should be understood not
only as an abstract social value, but as a property of social relations, the legal order of which provides that the
benefit of freedom for man — is not only his rights but also certain duties and responsibilities to others, society
and state.

Legal restriction of freedom is defined as a deviation from the principles of legal equality by narrowing
the scope of rights and freedoms or expanding the scope of responsibilities of a particular person. In addition,
the need for such restrictions cannot be denied, but their scope and validity need attention. Given that state and
municipal authorities use discretionary powers to restrict relative human rights in special legal regimes, the
relevance of the study of restrictions on human rights in martial law and emergency situations is beyond doubt.
In Ukraine, the regulation of public relations arising in connection with emergencies has become particularly
important after the emergence of a military conflict on the territory of Ukraine and the spread of the severe
acute respiratory syndrome-2 virus (SARS-CoV-2) [1, p. 176]. The study of restrictions on human rights and
freedoms is an extremely relevant, necessary and important topic, conditioned upon the practical aspect of
coexistence of members of society within the state and the global space, when it is necessary to determine how
to ensure order in society and which rights can be restricted and which can not. Some aspects of the relativity
of human rights became the subject of research O. Petryshyn [1, p. 303], S. Slyvka [4, p. 144], O. Bukhanevych
and others. [5], N. Alivizatos [6], R. Ahdar [7], M. Stenlund [8], T. Berners-Lee and M. Fichetti [9], A. Kolganov [10,
p. 442], B. Artiukh [11, p. 54] and in other international sources [12].

The purpose of the study is to classify human rights that are subject to restrictions in special legal
conditions, to clarify the main features of each of their types, highlight the specific violations by public
authorities and local governments in applying certain types of restrictions.

1. MATERIALS AND METHODS

To carry out the study, a system of methods of scientific cognition was applied, namely general scientific
(analysis, synthesis), particular methods of scientific cognition used in the branches of many sciences
(comparative analysis, quantitative and qualitative analysis, approximation), including special legal
methods (formal legal, comparative legal). The authors of this study applied the general philosophical
(universal) method of cognition at all stages of the cognitive process. The method of analysis revealed the
characteristics and studied some features of the restriction of the right to liberty and security of person,
the right to freedom of movement, freedom of expression, the right to housing, the right to personal data
protection, the right to education, freedom of religion, access to the Internet. Comparative analysis
provided an opportunity to identify different approaches to the procedure for determining the scope of
restrictions on human and civil rights and freedoms under special regimes stipulated in the constitutions
of foreign states. According to the method of generalization, the classification of human rights restrictions
in the conditions of special regimes has been formed.

The method of deduction allowed drawing a general conclusion from the doctrinal views of scholars on
the characteristics of restrictions on certain types of human rights (rights to liberty and security of person,
rights to freedom of movement, freedom of expression, rights to housing, rights to personal data protection,
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rights to education, freedom of religion, access to the Internet) in emergencies and martial law. The inductive
method of cognition provided an opportunity to obtain a general conclusion about the characteristics of various
types of restrictions on relative human rights in emergencies and martial law.

The article also used special legal methods, including formal-legal and system-structural, which
were used in the development and study of the terminological apparatus of this issue, namely in clarifying
and disclosing the features of legal instruments used to establish law and order under time of special legal
regimes and characteristic features of restriction of the right to liberty and security of person. The
normative base for this study includes normative legal acts of Ukraine and foreign states, decisions of the
European Court of Human Rights, in particular: Code of Ukraine on Administrative Offenses of December 7,
1984 [13], Law of Ukraine “On Police” of October 11, 2011 ([14], Law of Ukraine “On the National
Police” of July 2, 2015 [15], Decision of the Constitutional Court of Ukraine on the constitutionality of
Avrticle 263 of the Code of Administrative Offenses and paragraph 5 of Part 1 of Article 11 of the Law of
Ukraine “On Police” of 11 October 2011 No. 10-rp/2011 [16], Decree of the President of Ukraine No. 393
of 26 November 2018 “On the Imposition of Martial Law in Ukraine” [17], Decision of the Grand Chamber of
the Constitutional Court of Ukraine of 23 November 2017 No. 1-r/2017 [18], Judgment of the
Constitutional Court of Ukraine of 13 June 2019 No. 4-r/2019 [19], Judgment of the European Court of
Human Rights in the case of Lawless v. Ireland (1960) [20], Convention on the Protection of Human
Rights and Fundamental Freedoms [21], Judgment of the European Court of Human Rights in Austin and
Others v. the United Kingdom [22], Judgment of the European Court of Human Rights in Dogan and
Others v. Turkey of 29 June 2004 [23], Resolution of the Cabinet of Ministers of Ukraine No. 211 of
March 11, 2020 “On Prevention of the Spread of Acute Respiratory Disease COVID-19 caused by
coronavirus SARS-CoV-2” [24], Criminal Code of Ukraine of April 5, 2001 [25], Judgment of the
European Court of Human Rights in Mokuti v. Lithuania of 27 February 2018 [26], Judgment of the
Constitutional Court of Latvia of 17 October 2005 in No. 2005-07-01 [27], Law of the Republic of Latvia
“On State Secrets” of 17 October 1996 [28], Constitution of the Republic of Latvia [29], Law of the
Federal Republic of Germany on the Conditions and Procedure for Inspections of the Federal Security
Inspectorate [30], NATO Personnel Security Directive No. AC/35-D/2000 of 7 January 2013 [31],
Judgment of the European Court of Human Rights “Golder v. the United Kingdom” [32].

2. RESULTS AND DISCUSSION

Human rights are a fundamental and fundamental phenomenon, their detailed study is needed to understand
the essence of legal science. However, it is not only legal professionals who need to be aware of the importance
and relevance of this phenomenon. Everyone should know and be able to exercise their rights. In democracies,
the level of human rights is an indicator of the implementation of the principles of the rule of law,
constitutionality and the rule of law. Constitutionally enshrined human rights and the means provided by the
Basic Law for their protection are important components of a democratic state governed by the rule of law. At
first glance, these rights belong to everyone from birth, they can not be taken away, transferred to another
person. But on the other hand, the level of development of modern society, medicine, human consciousness
may call into question the categorical nature of the first thesis.

2.1. The right to liberty and security of person

The right to liberty and security of person means the possibility of doing things that do not contradict the law
and do not violate certain rules established in society. In the Decision of the Constitutional Court of Ukraine
on the constitutionality of Article 263 of the Code of Administrative Offenses of December 7, 1984 [13] and
paragraph 5 of the first part of Article 11 of the Law of Ukraine “On Police” of October 11, 2011
No. 10-rp/2011 [14] (the latter is currently repealed under the Law of Ukraine “On the National Police” of July 2,
2015 [15]), the court noted that the right to personal integrity is one of the defining and fundamental rights.
However, it is a relationship and may be limited on the grounds and in accordance with the procedure clearly
defined in law [16].

There is no doubt that freedom is based on the mutual responsibility of both man and state. The
dialectical connection between necessity and freedom, their unity and opposite is traced. The state, protecting
the law, thus protects human freedom. The responsibility of citizens lies in the freedom to choose behaviour,
to make decisions, aware of the consequences of their actions. Freedom cannot be absolute and unlimited. Any
legal norm defines the limits of human freedom, giving him the opportunity to choose a model of their
behavior. In this regard, the law is not related to freedom in general, but to its specific degree, which exists
within a society, according to which the law sometimes restricts the freedom of the individual.

29


http://www.ccu.gov.ua/sites/default/files/ndf/10-rp/2011.doc
http://www.ccu.gov.ua/sites/default/files/docs/4_p_2019.pdf

Journal of the National Academy of Legal Sciences of Ukraine, Vol. 29, No. 1, 2022

Most scholars seek to find a positive meaning and an objective need to restrict freedom through legal
means, because without this freedom can turn into arbitrariness, because there will be no legal limit to protect
the freedom of others. S. Slivka, in general, does not object to the need to restrict freedom, calls for caution in
this matter. This is conditioned upon the prevention of violence and aggression as a consequence of excessive
oppression of individual freedom, because a reasonable person does not need external restrictions imposed by
government agencies and officials [4, p. 144]. Probably, it is a question of sufficiency of internal restrictions
of the reasonable person for a choice of a positive and useful model of behaviour. Thus, human freedom is not
all-encompassing, it has certain restrictions, which are regulated by law and must be legitimate. Arbitrary
restriction of human freedom is unacceptable. The legal regime of state of emergency and martial law
significantly affects the realization of human freedom. Restrictions in these periods are primarily conditioned
upon the need to protect the life and health of the individual, the humane values of society.

In the modern conditions of civilization development, the introduction of the principle of humanism in
all spheres of social life, the restriction of human and civil rights and freedoms must be reasonable and
proportionate. Restrictions related to the conduct of special legal regimes should not be excessive and such
that are imposed in violation of procedural order [5, p. 55]. It should be remembered that the restriction of
rights is not the only legal instrument used to establish law and order during special legal regimes. In general,
there are three such tools:

1. Exceptions to human rights that exclude certain actions taken under special legal regimes. For
example, the prohibition of forced labor does not apply to service required in the event of a natural disaster
that threatens human life or the well-being of society.

2. The actual restriction of human rights — measures imposed on non-absolute human rights (the right
to freedom of expression, the right to freedom of association or the right to privacy and family life). These
restrictions are always subject to a three-level test: legality, legitimacy and necessity.

Restrictions on human rights should be distinguished from exclusion from the rules. For example, the
prohibition of forced or compulsory labor implies that the worker should not be enslaved or enslaved, nor
should he or she be involved in forced or compulsory labor. However, the term “forced or compulsory labor”
does not include, in particular, any compulsory service in cases of emergency or natural disasters that threaten
the life or well-being of society. In this case, it is not a question of restricting the right to prohibit forced or
compulsory labour, but of excluding from the term a certain kind of legal relationship.

3. Deviation from rights — suspension for a certain period of time of guarantees of certain human rights
and freedoms.

The category of restriction of human rights cannot be identified, considered as a part or, conversely, a
generalised concept of the category of deviation from rights, because these terms reflect various legal
phenomena of objective reality. When restricting rights, it is a question of temporarily narrowing the limits of
realisation of one or another right to achieve the necessary goal of the law. Withdrawal from rights refers to
the absolute impossibility of guaranteeing and ensuring human rights by state/municipal bodies to any extent
in a certain territory.

Thus, according to paragraph 3 of the Decree of the President of Ukraine No. 393 of November 26, 2018
“On the Imposition of Martial Law in Ukraine” [17] in connection with the imposition of martial law in Ukraine
may temporarily restrict such human rights as: the right to housing, the right privacy, the right to privacy and
family life, freedom of movement, freedom of thought, freedom to express one's views and beliefs, the right
to participate in referendums, the right to vote and to stand for election, the right to peaceful assembly, the
right to property, the right to work and freedom of entrepreneurial activity, the right to education. The issue of
restriction of the right to personal inviolability is considered in detail in the acts of interpretation of the
Constitutional Court of Ukraine. In particular, the Decision of the Constitutional Court of Ukraine of
November 23, 2017 No. 1-r/2017 [18] emphasises that:

1) the right to liberty and security of person is relative and is subject to restriction on the grounds and in
the manner prescribed by current legislation of Ukraine;

2) such restrictions must be implemented in accordance with the guarantees of human rights protection;

3) the right to personal integrity is subject to protection against arbitrary restrictions through judicial
review;

4) the restriction of the right to personal inviolability must be made on the basis of a court decision
adopted in accordance with the procedure provided by current legislation.

In the Decision of the Constitutional Court of Ukraine of June 13, 2019 Ne 4-r/2019 [19] we find two
more characteristic features of the restriction of the right to personal inviolability:

5) such restriction must comply with the principles of justice, equality, proportionality and ensure a
balance of interests of the individual and society;
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6) the restriction must take into account the provisions of international law and the doctrine of the
European Court of Human Rights.

The right to personal liberty and security is revealed in the judgment of the European Court of Human
Rights in the case of Lawless v. Ireland (1960) [20]. This act was the first court decision to interpret restrictions
on human rights to personal liberty and inviolability in special conditions. The historical precondition for this
decision was the existence in the Republic of Ireland of the Irish Republican Army (IRA), a paramilitary
organisation whose members are united by the idea of irredentism through Irish Republicanism, which is the
independence of Ireland from the British state, law and order. The case concerned the applicant's belonging or
non-belonging to the said group, whose activities endangered the statehood, life and health of the country's
citizens. During the proceedings before the European Court of Human Rights, the applicant's involvement in
the IPA was confirmed.

The Court found that the military and underground nature of the IRA, as well as the fear they instilled
in the population, the fact that they operated mainly in Northern Ireland outside the Irish Government's
jurisdiction and the serious consequences for the general population required special rules of law. and
emergency provisions. Moreover, the country's exceptional laws were accompanied by guarantees of
prevention of abuse in the form of administrative detention: constant parliamentary scrutiny, the establishment
of a special commission of three experts, and, finally, the existence of a guarantee of public release.
government of Ireland, and the legal obligation of the state to release all persons who have promised to respect
the Constitution and laws of the country and not engage in illegal activities that are contrary to the legal
provisions of the state of emergency.

In view of the above, although the applicant's detention without trial was not legally substantiated in
Acrticle 5 of the Convention for the Protection of Human Rights and Fundamental Freedoms [21], it found its
source in the right of derogation, which was duly exercised by the Government of Ireland and did not constitute
a violation of the Convention.

We see that the right to personal integrity can be limited in special regimes only to those actions that
may put him or others at risk. Such freedom is not revoked or revoked, but is limited only for a certain time,
for example, during curfew.

2.2. The right to freedom of movement

The right to freedom of movement is restricted during quarantine in order to keep infected and/or potentially
infected persons in a separate territory from other members of society. Certain regions, oblasts, cities, towns
may be closed for entry and exit. Some diseases, such as COVID-19, pose a particular threat to certain
categories of people (e.g., the elderly), so the right to freedom of movement may be restricted to isolate this
category of people from the potentially infected. For example, in the Kingdom of Norway, to combat viral
infection, public authorities have banned the use of country houses located in villages, in which a person does
not live or is not permanently registered [6].

In some cases, the right to freedom of movement may be restricted not in conditions of martial law and
state of emergency, but in terms of the need to maintain law and order, prevent harm to life, health, property,
public safety. These restrictions have been the subject of proceedings before the European Court of Human
Rights in the case of Austin and Others v. The United Kingdom [22]. The case dealt with the legal relationship
that took place in London in 2001 during demonstrations in which a large number of participants took part.
Intelligence told police there was a risk of injury and death, property damage. In order to save people's lives
and health, to prevent damage to property, law enforcement agencies established a solid border, which limited
the right of movement of citizens and people, as no one was able to leave the scene.

It is important to understand the nature of the restriction of the law in the context of mass demonstrations
and the maintenance of law and order to differentiate between measures of restriction and deprivation of
freedom of movement. The case of Austin and Others v. The United Kingdom concerned the restriction of
human liberty, and the difference between the applicants, which was that one of the applicants was a
demonstrator and the others were passers-by, was irrelevant in establishing the lawfulness of such a restriction.
In this case, the court ruled that there was no illegal restriction on a person's freedom of movement, as a solid
border had been set to keep people in the crowd and endanger their lives and health, and tougher deterrence
could lead to a risk of injury. Given the circumstances of the case, the police had no alternative to prevent the
risk of injury to protesters or damage to property, other than establishing a solid border. Its establishment was
the smallest but effective means of interfering with the rights of movement of the individual.
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2.3. The right to freedom of expression

Under special legal regimes, there are sometimes grounds for restricting freedom of expression. In particular,
it is about spreading false information about the real state of affairs through social networks. Individuals
commit offenses in order to create panic among the population (for example, false information about the
planting of explosives). Such an act is punishable and may even, in some cases, be classified as terrorism. In
this case, there is a right to require providers to remove false information and restrict access to such
information. However, on the other hand, such powers can be abused by authoritarian and totalitarian
governments in non-democratic countries in order to retain power. An example is the disconnection of the
Internet in the Republic of Belarus during the presidential election in 2021.

However, the legal restriction of freedom of expression in emergencies and martial law must have its
limits and not apply to all without exception, as citizens must remain levers of influence on the executive
branch with discretionary powers. Collecting, disseminating and freely discussing information on existing
threats, analysing expert opinions on coping strategies, and having a free “market for ideas” can help eliminate
the negative effects of special situations. True messages about all the circumstances of the situation help
members of society to make their own decisions and choose a model of behaviour. Therefore, the right to
information should be ensured by the positive responsibilities of the state by creating back-up opportunities to
obtain information in emergencies (eg, arranging and maintaining radio communications). In addition,
countering false information and news is possible only by disseminating reliable and objective information
that will prevent the spread of panic in society.

2.4. The right to housing

The right to housing may also be subject to restrictions under special legal regimes, for example, in the event
of unforeseen man-made circumstances, a person may be forcibly evacuated. In this case, the state should
provide other housing for such persons. Ownership of the home from which the person was evacuated does
not end. State or municipal authorities may use the land of the community and legal entities to provide
accommodation for evacuees in connection with an emergency, to organise temporary hospitals, etc.

It may be necessary to temporarily withdraw basic resources and stop exporting/importing goods.
Discretionary powers may also include the closure of privately owned facilities (shopping malls, sports
facilities) to prevent the massive outbreak of disease that has been observed in almost every country in 2020
to combat the COVID-19 pandemic. For example, in the United States, the Department of Defense on behalf
of the President may carry out work to eliminate the consequences of emergencies, take measures to save lives
and property of citizens [6].

An example of the restriction of the right to housing during special legal regimes is the case of the
European Court of Human Rights “Dogan and Others v. Turkey” of 29 June 2004 [23]. The applicants also
lived in a village in Turkey, which had a special legal regime. They owned houses and land, raised sheep and
goats, and engaged in beekeeping. The main problem of the district was the conflict between paramilitary law
enforcement agencies and the local population, which intended to create autonomy. Dogan and the other
applicants were evicted from their homes without their consent. Their homes were deliberately destroyed by
security forces. Current Turkish law stipulates that the governor of a region in a state of emergency cannot be
held legally liable for such decisions. Moreover, such a decision cannot be appealed in court.

Here we return to the discretionary powers of the state administration of the region in which the state of
emergency was in force, as it was endowed with special powers conditioned upon the need to maintain the
safety of life and health of people in a state of emergency. Of course, a provision that precludes judicial review
of acts issued by the governor of a state of emergency cannot be compared to the concept of the rule of law.
The system of public administration in the event of a state of emergency is not arbitrary and can not but be
subject to judicial review. Individual and regulatory acts issued by competent authorities during a state of
emergency should be subject to judicial review. Violations of this principle are excluded in countries with
demaocratic regimes based on freedom.

In many cases of restrictions on the right to housing due to emergencies or martial law, administrative
courts award compensation for not being able to access their property due to insecurity in the region. It is worth
mentioning the doctrine of “social risk”, which does not require a causal link between the harmfulness of
actions and damages, and stipulates that the damage caused by terrorism must be common to society as a whole
in accordance with the principles of “justice” and “social” states. Damage in such cases is paid for as a result
of the authorities being held accountable for failing to prevent terrorist incidents and maintain security.

Ensuring property rights includes three different aspects:

1. The first is general in nature and establishes the principle of peaceful use of property.
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2. The second aspect covers deprivation of property and makes its possibility conditional on certain
conditions.

3. The third recognizes that states have the right, inter alia, to control the use of property in accordance
with the common interest.

However, all three aspects are not separate from each other and in this sense the second and third aspects
relate to specific cases of interference with the right to peaceful possession of property. Therefore, they must
be interpreted in the light of the general first aspect. Speaking about the fact that the right to housing is not
absolute, it is necessary to consider the circumstances of a particular situation, which necessitates the
imposition of a state of emergency. Very often, events are characterised by brutal confrontations between state
security forces and members of paramilitary groups, leading to double violence caused by the actions of both
sides of the conflict. In such circumstances, some people are forced to leave their homes on their own, while
others are forcibly evicted by the authorities to ensure the safety of the region's population. At the same time,
cases when security forces deliberately destroy the houses and property of citizens, depriving them of their
livelihood, do not indicate the relativity of the right to housing, but a violation of the right to peaceful
possession of their property.

2.5. The right to protection of personal data

The right to protection of personal data in the context of the use and use of metadata in order to monitor the
location of potential suspects, patients with pandemic diseases, etc. is also subject to restrictions. In this
context, the protection of personal data cannot be higher in the value system than saving lives. To ensure that
the right to data protection is respected, owners must be informed about the processing of personal data. When
data is consolidated and separated from identifiable information, there is no restriction on the right to protection
of personal data. However, the use of metadata at the personal level, such as the use of metadata to detain
guarantine/isolation offenders, restricts the right to protection of personal data, in which case such restrictions
should be necessary for society, as clearly defined in national law. goals.

For example, according to the Resolution of the Cabinet of Ministers of Ukraine No. 211 of March 11,
2020 “On Prevention of the Spread of Acute Respiratory Disease COVID-19 Caused by Coronavirus
SARS-CoV-2” [24] persons crossing the state border of Ukraine may choose, in particular, fourteen-day self-
isolation at the place of residence using the application “Action at home”, which confirms the place of self-
isolation with the definition of geolocation. The person must confirm the decision to choose this model of
behavior during the passport control — by stating his phone number and address of the place of self-isolation.

Self-isolation is monitored by checking the compliance of the photo of the person's face with the
reference photo taken during the installation of the mobile application, and the geolocation of the mobile phone
at the time of photography. This control is carried out by artificial intelligence. The location of the person is
recorded only at the time of photo confirmation. Verification is considered unsuccessful after 5 warnings, after
which the application sends a message to the police. Police officers check information about self-isolation
during a personal visit. If a person commits an offense, he or she is subject to administrative (Article 44-3 of
the Code of Administrative Offenses of Ukraine [13]) or criminal liability (Article 325 of the Criminal Code
of Ukraine [25]).

2.6. Freedom of religion

The state and municipal authorities of the countries may also decide to restrict freedom of religion in conditions
of martial law and emergencies by banning religious rites or establishing additional conditions for their
implementation. Freedom of religion is not absolute. The right to freedom of religion and belief may, if
necessary, be restricted in the interests of public security, public order, health and morals, or the protection of
the rights and freedoms of others. Modern democratic legal order is based on the fact that religious
organisations of any type exist in a certain legal field and are obliged to obey current laws. Religious freedom
is a complex and multifaceted category that encompasses the internal aspect of freedom of religion (forum
internum). This right protects the freedom to hold one's own convictions, the freedom to have or not to have
religious beliefs and the freedom to change them. Internal freedom is inextricably linked to the right to express
one's religion (forum externum). It is the freedom to carry out religious activities without hindrance.

At first glance, it may seem that only the external aspect of freedom of thought, opinion, religion is
subject to restriction, but a more detailed analysis may lead to other conclusions. The terms forum externum
and forum internum are commonly used in discussions of human rights related to the right to freedom of
thought, conscience, religion and belief [7]. The dichotomy associated with discussions on the right to freedom
of thought, opinion, religion and expression is explained by the division between external and internal rights.
Human rights theory in general conceptualises freedom of thought, conscience, religion and belief, and
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freedom of expression, offering absolute protection in the so-called forum internum. At the very least, it means
the right to keep thoughts in one's mind, whatever they may be, no matter how others may relate to them.

However, if we take this position, it will mean that there is an absolute right to adhere to psychotic
illusions [8]. This finding is ethically problematic in terms of psychiatric treatment and the rights of people
with psychosis. In life, there may be a situation where the absoluteness of the forum internum is not necessarily
correct. To confirm this, we can consider the current discussions in the field of human rights theory and
political philosophy, which analyze psychotic illusions and ways to justify involuntary treatment. However,
despite these arguments, in most cases the freedom of forum internum should be conceptualised as a negative
freedom. And if the forum internum includes the right to certain inner possibilities, this right should remain
with people with psychotic delusions. For example, in the case of the European Court of Human Rights Mokuti
v. Lithuania of 27 February 2018 No. 66490/09 [26] the court ruled that there had been an interference with
the applicant's right to respect for her religion when psychiatrists tried to correct the patient's religious beliefs.
The case focuses on religious beliefs that are generally accepted in the society of the country (adherence to
Catholicism), and not on the personal beliefs of a sick person, which are considered delusional. Thus, the
guestion arises as to whether delusions or thoughts are protected from psychiatric intervention, and to what
extent is such protection guaranteed if we consider that the purpose of psychiatric care is to treat a patient with
a psychotic disorder and that such delusions or thoughts are understood as symptoms. It cannot be said that
some human rights do not apply to patients with psychosis. Instead, the possibility of restricting forum
externum rights in certain situations and limiting interference with forum internum rights, even during
involuntary treatment, should be discussed.

In democratic societies where several religions coexist for the same population, it may be necessary to
restrict freedom of thought, conscience and religion to reconcile the interests of different groups and ensure
the observance of each other's beliefs. In this case, the state acts as a neutral and impartial organizer of the
coexistence of different religions and beliefs. This function of the state should promote the establishment of
the rule of law, religious harmony and tolerance in the societies of democratic countries. The duty of the state
to neutrality and impartiality is incompatible with any action of the authorities to assess the legitimacy of
religious beliefs or ways of expressing these beliefs. The state, exercising its discretion, is limited by law and
its fundamental principles and must convincingly prove good reasons that justify any interference with
individual freedom. Such activities of the state should be carried out under the supervision of independent and
impartial courts.

2.7. The right to access the Internet

The right of the fourth generation today is the right to access the Internet, which may also be limited in
emergencies. Given today's conditions, the Internet plays an important role in everyone's life, is an everyday
part of it. The inventor of the World Wide Web T. Berners-Lee emphasizes: “The most common goal of the
Web is to support and improve our existence in the world...” [9, p. 107]. At present, the Internet provides
citizens with the necessary mechanisms to participate in the activities of public authorities, discuss political
issues and issues of common interest.

Unfortunately, in today's world there are cases of illegal restrictions on Internet access, thus distracting
people from the opportunity to inform and be informed. For example, during the presidential election in
Belarus on August 9, 2020, the Internet was completely disconnected for several days [10, p. 442]. The
declared purpose of the restriction of power was to ensure the non-interference of external forces in the
elections [11, p. 54]. Although the actual goal was to limit the interference of civil society institutions in the
impartial elections of the President. On December 20, 2019, in New Delhi, India, amid mass protests, Internet
services were shut down, limiting the ability to exchange voice and text messages. It happened with the help
of local police. Local, regional and national authorities regularly disconnect the Internet in India during riots:
according to the Software Freedom Law Center, a digital data protection group, in 2019 there were 96 such
disconnections [12].

Such actions of the authorities of a number of countries of the modern world testify to the application
of imperative methods of the right to access the Internet, which leads to the inability of man to communicate
with the outside world. This indicates the use of discretionary powers of the government contrary to the
principle of the rule of law, without respect for the balance of public and private interests. However, when
referring the right to access the Internet to fundamental rights, it should be understood that it is subject to
restrictions, i.e. not absolute. The exercise of the right to access the Internet is subject to duties and
responsibilities and may be subject to limitations or sanctions established by law and necessary in a democratic
society in the interests of national security, territorial integrity or public security, to prevent riots or crimes, to
protect health or morals, to protect the reputation or rights of others, to prevent the disclosure of confidential
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information, or to maintain the authority and impartiality of the court. Thus, in conditions of martial law or
state of emergency, certain restrictions on Internet access rights may be imposed.

2.8. Restrictions on rights that apply only to certain subjects of law or special restrictions

It should be recalled that in addition to the general restrictions on human and civil rights and freedoms, in the
context of special legal regimes, there may be special restrictions on the rights that apply only to certain
subjects of law. Here is an example of the legal relationship set out in the Judgment of the Constitutional Court
of Latvia of 17 October 2005 in the case No. 2005-07-01 [27]. Pursuant to Articles 9-11 of the Law of the
Republic of Latvia “On State Secrets” of 17 October 1996 [28], the law allows access to state secrets only to
persons who, in accordance with their official duties or specific tasks, are required to perform work related to
use or protection of state secrets and who have received special permits. Verification of persons for access to
classified information of foreign and international organisations and their institutions is carried out by the
National Security Office of the Republic of Latvia. The procedure and term of the inspection shall be
determined by the Director of the Bureau for the Protection of the Constitution. The decision of the Director
of the Office for the Protection of the Constitution on access to classified information of foreign and
international organisations and their institutions is final and cannot be appealed. In his constitutional complaint,
Guido Ivanovs (the applicant) asked to assess whether the impugned norm prohibiting appeals against the
decision of the Director of the Bureau contradicts Article 92 of the Constitution of the Republic of Latvia,
which enshrines the right to a fair trial [29].

It should be noted that the state has exclusive rights to objects of state secret and they are under special
state protection to avoid harm to national security. The status of a state secret is fully covered by classified
information of NATO, the EU, foreign and international organisations and institutions. In the interests of
national security, access to state secrets is not guaranteed to everyone. To obtain a special permit for access to
state secrets, a person must meet the requirements established by law.

Since joining NATO, Latvia has committed itself to protecting restricted, confidential, secret and top-
secret information in accordance with NATO's standards for the protection of classified information. Access
to any classified information is a special privilege granted to a person after the standard verification procedure.
Access is provided only for certain types and amounts of information required for the performance of
professional duties. For example, the Law of the Federal Republic of Germany on the Conditions and
Procedure for Inspections by the Federal Security Inspectorate [30] stipulates that the person whose case is
being considered may be present at a hearing with a lawyer. The hearing shall be conducted in such a way as
to ensure both the protection of the sources of information and the protection of the legitimate interests of the
person to be audited. A hearing shall not be held if it could cause significant harm to the security of the
federation or the state, in particular during the investigation by the federal intelligence service.

The NATO Personnel Security Directive No. AC/35-D/2000 of 7 January 2013 [31] obliges NATO or
a competent national authority to evaluate all available information to decide whether to issue a certificate to
the person being audited. The Directive, in particular, emphasises that the mere indication of a potential impact
should not be a reason for refusing to issue a certificate. However, the degree of risk must be assessed
individually to decide whether a certificate can be issued. The aim of the legislator in protecting the provisions
of Articles 9-11 of the Law of the Republic of Latvia “On State Secrets” of 17 October 1996 was to protect
not only the interests of the state and public security, but also other NATO member states in this field. The
European Court of Human Rights has recognized in a number of its rulings that the protection of national
security is a legitimate aim that may restrict a person's right to go to court. Therefore, a person's right to go to
court is not absolute and may be limited.

The right to a fair trial has both substantive and procedural aspects. This means that everyone has the
right not only to a fair trial but also to access to justice. Substantive and procedural aspects are inextricably
linked: insignificant justice of the court, if the existence of the court was not ensured, and vice versa. Thus, in
the judgment of the European Court of Human Rights “Golder v. The United Kingdom” [32], the court was
called upon to resolve two issues arising from the facts of the case:

1) Is Article 6 of the Convention for the Protection of Human Rights and Fundamental Freedoms [21]
limited to the right to a fair trial in ongoing trials, or does it further provide the right of access to a court for
anyone wishing to bring an action?

2) Are there any indirect restrictions on the right of access to court?

Answering the first question, the court concluded that the right of access to court is a component of a
fair trial along with an impartial court, reasonable time, presumption of innocence. These constituent elements
are different, but are the result of the same basic idea of a fair trial, and, taken together, constitute a single
right. Explaining the content of the article, the court applied the principle of unity and integration, setting
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different elements on one plane. The terms of the article, taken in their context, give reason to believe that the
right of access to court is included in the number of guarantees set out in the article. Attributing Article 6
exclusively to legal relations beginning after a court case, literally understanding the text of the article, can
lead to state arbitrariness, when public authorities abolish courts altogether or refer cases to the jurisdiction of
state bodies dependent on the government. It seems illogical and absurd that Article 6 of the Convention
describes in detail the procedural guarantees provided to the parties to the proceedings, while not protecting
what in itself actually allows the use of such guarantees, i.e. access to justice. The fairness, publicity and
efficiency of the trial are of no value if the trial is not conducted.

However, in exercising the right of access to court, there are justified restrictions due to certain legal
circumstances, as the right of access to court is not absolute. In addition to the limits set by the very content of
any right, there is room for restrictions that are allowed indirectly. The right of access to court, by its very
nature, requires such regulation by the state, which may vary in time and place depending on the needs and
resources of society and individuals. It goes without saying that such regulation should never harm the essence
of the right of access to court and should not contradict other rights guaranteed by the state.

CONCLUSIONS

In general, we see that in the context of special legal regimes there are a large number of human rights that are
relative, not absolute and may be limited the state and its bodies, local authorities. During the operation of
special legal regimes, such human and civil rights may be temporarily restricted, such as: the right to liberty
and security of person, the right to housing, the right to privacy, the right to privacy and family life, freedom
of movement, freedom of thought, freedom of liberty. expression of their views and beliefs, the right to
participate in referendums, the right to vote and to be elected, the right to peaceful assembly, the right to
property, the right to work and freedom of entrepreneurial activity, the right to education, the right to personal
data protection.

However, in order for such restrictions to be lawful, consistent with the rule of law and recognized as
admissible, they must meet certain criteria: they must be provided for by law; should not affect the basic
content of the law; must be dimensional to the goal (principle of proportionality); be carried out for legitimate
purposes, the list of which is exhaustive and not subject to expansion, to be necessary in a democratic society.
In a state of war or emergency, human rights may be restricted in the interests of public order, public health
and morals, or the protection of the rights and freedoms of others. In some cases, the exercise of a right may
be restricted not only to ensure public order, but also for the safety of the person whose rights are being
restricted (paternalistic approach to restriction of liberty).

Restrictions on rights are not the only legal instrument used to establish law and order during special
legal regimes. In addition, exceptions to human rights may be used, which exclude from the sphere of human
rights certain actions taken during the operation of special legal regimes and derogations from rights — the
suspension of certain human rights and freedoms for a certain period.

Today, the European Court of Human Rights makes a great contribution to the protection and guarantee
of human rights in the face of their restriction, checking each time for compliance with the values of law
specific restrictions in European countries in martial law and state of emergency, while forming a separate
doctrine of restrictions on human rights in special legal regimes.
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Bosogumup /Imurposud I'oHyapeHko

Hayionanvha axademis npasosux nayk Yrpainu
Xapkie, Ykpaina

Kageopa icmopii deparcasu i npasa Yrpainu i 3apy0iscHux Kpain
Hayionanenuii topuouunuti ynisepcumem imeni Apociasa Myopozo
Xapkie, Ykpaina

Jleanc Anaroaiiiopuy Huranan

Kageopa icmopii depacasu i npasa Yrpainu i 3apy0iocHux Kpain
Hayionanenuti topuouunuti ynisepcumem imeni HApocirasa Myopoeo
Xapkie, Ykpaina

Aiicen A3zan ku3u OmapoBa

Kageopa icmopii deparcasu i npasa Yrpainu i 3apy0OiscHux Kpain
Hayionaneruii topuouunuti ynisepcumem imeni HApociasa Myopoeo
Xapkie, Ykpaina

MPABOBHI1 CTATYC COIO3HUX PECITYBJIIK
3A YACIB IEPEBY/IOBH (1985-1991 pp.)

AHOTANiA. Axmyanohicme memu cmammi 00YMOBNIOEMbC CAMOK CREeYUDIKOI CRIBICHY8aHHS mMa 63aEMOOIT
YEeHMPATLHUX | MICYeBUX OP2aHi6 0eprHCcagHOT 61a0U, WO BUPANCAEMBCA 6 00 CKMUBHIN HeOOXIOHOCMI NOWLYKY Y KOICHOMY
KOHKPEMHOMY 8UNAOKY OI€BUX MeXAHI3MI8 OANAHCYBAHHA | 83AEMOY32002CceHHs IX inmepecis. Mema cmammi nonseae y
O00CHIONCEHH] CKIAOHUX Ma cynepeunusux npoyecig nepiody nepebyoosu 6 CPCP, nog’azanux 3i 30ilicHeHHAM
MIJC COIO3HUMU T PecnyONIKAHCOKUMU OP2aHamu O0epiucaeHol enadu i ynpasninHs. 3a O00NOMO20K UKOPUCHAHHSA
PopManbHO-I0PUOUUHO20, N02IKO-IOPUOUYHO20 MA ICIMOPUKO-2EHEMUUHO20 MEMOOi8 POOIAMbCA TPYHMOBHI BUCHOBKU NPO
npuyunu negdaui M.C. T'opbauosa y 30ilicheHHi po3mexCcy8anHs 1adu midxc yewmpom ma micyamu. Ha niocmasi
3aCmMoCy8ants NOPIBHAILHO20 ICIOPUKO-NPABOBO20 MEMOOY SUOKDEMIOIOMbCA OCODIUBOCT NPOSEOeHHs YNPABIIHCLKOT
pedpopmu 6 0esaKux padsSHCLKUX pecnyonikax. I3 wupoxum 3aay4eHHAM HOPMAMUBHO-PABOBO20 MAMePiay nOemanHo
ananizyemocsa oianvuicms npasnaqoi eepxisku CPCP, cnpamosana Ha mpancghopmayiio 0eprcagHo2o Mexanimy wasxom
nepepo3nooiny NOGHOBANCEHb MIJIC COIO3HUMU | pecnyOIKAHCLKUMU Op2anamu 61a0u. Po3eniaoaiomscs KOHKpemHi Kpoku
COIO3HUX PECHYOIIK N0 0EKNAPYBAHHIO GIACHO20 CYEEPEeHimenmy 6 YMOGax NOZiPUleHHs 6HYMPIUHbONONIMUYHOL cumyayii
6 CPCP. Bcebiuno 0ocniodicyemupcsi npoyec nio2omogKu 00 NPUtiHAmms paoaucokumu pecnyonixamu Hosozo Coio31o2o
Jlozoeopy sk cnocoby nodonamus kpusoeux sasuuy, wo oxonunu CPCP nanpukinyi nepebyodosu M.C. I'opbauosa.
Ipaxmuuna yinnicme Haykogoi pobomu RPOAGIAEMbCA Y HACMYNHUX NOAONCEHHAX: Npoyecu OeyeHmpanizayii uepes
nepepo3noodil NOBHOBAICEHb MIJC YEHMPATLHUMU | MICYeSUMU Op2aHaMu 61a0u NOBUHHI OYMU KOMWIEKCHUMU,
2PAMOMHO CHAAHOBAHUMU MA NPOGOOUMUCS HA NIOCMABI HAYKOBO pO3POONIeHUX MoOenell; KPUMUYHO 3HAYUYWUM
YUHHUKOM 6 YMOBAX NPOGEOCHHS MACWMAOHUX YNPABNIHCbKUX pegopm cmae npogecionanizm i 3azanibHa
KOMNemeHmHicmy  enim; Kamezopis 4acy € HAuGAMNCIUGIUUM pecypcoM ni0 Hac Npo6edeHHs 0epICcasHO-NpPaAGOGUX
nepemeoperb 8 ymMo8ax iHmMeHCUEHO20 MEXHONI02IYHO20 PO3EUMKY

Kurouosi cioBa: CPCP, nepiod nepebyoosu, ynpasuincoka pepopma, M.C. ['opbauos, po3mesicysanis noBHOBANCEHD,
YPCP, [Ipubarmiiicoki pecnyonixu, Corosnuii Jlo2o6ip
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LEGAL STATUS OF THE UNION REPUBLICS DURING THE REBUILDING (1985-1991)

Abstract. The relevance of the topic of the article is determined by the very specific features of coexistence and interaction
of central and local authorities, which is expressed in the objective need to find in each case effective mechanisms for
balancing and reconciling their interests. The purpose of the article is to study the complex and contradictory processes
of the rebuilding period in the USSR, related to the implementation of administrative reform by M.S. Horbachov, in
particular, such an important component as the separation of powers between the union and republican bodies of state
power and administration. With the use of formal-legal, logical-legal and historical-genetic methods, thorough
conclusions are made about the reasons for the failure of M.S. Horbachov in the separation of powers between the center
and the seats. Based on the application of the comparative historical and legal method, the peculiarities of administrative
reform in some Soviet republics are singled out. The activities of the ruling elite of the USSR aimed at transforming the
state mechanism through the redistribution of powers between the union and republican authorities are gradually
analysed with the involvement of normative and legal material. The concrete steps of the union republics to declare their
sovereignty in the conditions of deteriorating domestic political situation in the USSR are considered. The process of
preparation for the adoption by the Soviet republics of the new Union Treaty as a way of overcoming the crisis that
engulfed the USSR at the end of the perestroika M.S. Horbachov. The practical value of scientific work is manifested in
the following provisions: decentralisation processes through the redistribution of powers between central and local
authorities should be comprehensive, well-planned and conducted based on scientifically developed models;
professionalism and general competence of elites become a critical factor in the context of large-scale managerial
reforms; the category of time is the most important resource during the state and legal transformations in the conditions
of intensive technological development

Keywords: USSR, rebuilding period, administrative reform, M.S. Horbachov, delimitation of powers, the Ukrainian SSR,
the Baltic republics, the Union Treaty

INTRODUCTION

In the early 1980s, the discrepancy between the governing contour of the USSR, which had been formed in
the 1930s in the mode of mobilising socio-economic development, and the socio-political relations that had
developed in the country became objective. Problems were added by the scientific and industrial base, which
became much more difficult in conditions of constant competition with the bloc of Western countries. Despite
the fact that a full-fledged transition to a new technological system in the USSR did not take place, however,
the emergence of new sectors of the economy with sophisticated innovative production technologies required
a corresponding complication of the mechanism of state power and renewal of the ruling elite. The situation
was exacerbated by the fact that the world was entering a new phase of technological development, and
therefore there was critically little time for administrative reform in the USSR. The arrival of M.S. Horbachov
to power in 1985, in addition to the internal party hardware struggle, was conditioned by these challenges of
the time, becoming a symbol of the necessary changes that are long overdue.

The main chronic problem of the USSR, which hindered the harmonisation of the governing and
controlled circuits, was the excessive centralisation of all power functions and powers. The immediate negative
consequences of the huge concentration of power in a single command center were: the growth of the
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bureaucracy, the deterioration of basic economic indicators and slowing economic growth, the general
imbalance of the economy, the degradation of production assets and others. Under such conditions, the goal of
the planned transformations was to preserve the Soviet system as a whole by modernising and liberalising
those of its elements that had long since ceased to meet modern requirements. M.S. Horbachov and his
associates were the first generation of politicians who were not directly associated with the Stalinist regime,
and therefore in this regard could be the initiators of the implementation and successful completion of all
necessary reforms in the USSR. To achieve their goals MS Horbachov chose a new, democratic style of
leadership, based on two new principles: “publicity” and “broad democracy”.

It is noteworthy that from the very beginning of the reforms M.S. Horbachov faced fierce resistance
from the party apparatus, which, seeing the policy of “rebuilding” as a threat to their interests, began to actively
oppose it. The policy of publicity and democratisation also quickly spiraled out of control. The development
of political pluralism led to the spread of multipartyism in the Soviet republics and the rapid displacement of
the CPSU monopoly in the political sphere. The growth of political activity of the population led to a
pronounced polarisation in the ideological sphere and seriously destabilised society. Subsequently, these
negative phenomena and processes acquired their own dynamics, proving the inability of the new government
to cope with the crisis that began to unfold in all spheres of socio-economic and political life. The immediate
consequence of this was the rapid collapse of the USSR and the declaration of independence of the former
Soviet republics. Describing the dramatic processes that unfolded in the 80-90's of XX century on the Eurasian
continent, Z. Bzhezinskii quite aptly noted that “like many previous empires, the Soviet Union eventually
exploded from within and split into pieces, falling victim not so much to direct military defeat as to a process
of disintegration accelerated by economic and social problems. The collapse at the end of 1991 of the world's
largest state contributed to the formation of a “black hole” in the heart of Eurasia. It was as if the central and
geopolitically important part of the land were erased from the map of the Earth” [1].

Given all the above, it is clear that the problem of separation of powers between central and local
government is extremely relevant. The pronounced bias in one direction or another is fraught with excessive
centralisation with the blocking of local political life and further stagnation of economic activity, and
pronounced centrifugal processes with the progressive disintegration of a single state body. Creating an
effective system of balancing and reconciling the interests of the center and places is a non-trivial matter and
depends on many factors — which is why scientific research in this area will always be very relevant.
Interestingly, the issue of delimitation of powers between the USSR and the Union republics during the
rebuilding period has repeatedly been the subject of attention of foreign and domestic experts in the field of
history of state and law. Thus, changes in the legal status of the union republics and their highest authorities
were considered by such domestic scholars as V. Honcharenko [2] and A. Omarova [3]. The problem of
forming a general balance in the construction of state power was dealt with by O. Skrypniuk [4]. The issues of
decentralisation of the administrative-territorial system in the conditions of the constitutional process in
modern Ukraine were well covered by Yu. Shemshuchenko [5] and others. Foreign scientists, such as
L. Holmes [6], S. Grybkauskas [7], R. Ruutsoo [8], R. Vebra [9] and others, studied the issues of democratic
processes that took place in the USSR during the perestroika, as well as the issues of Soviet federalism and its
transformation.

Given the wide use of the comparative historical and legal method in the article, we must also mention
the work of those modern scholars who, although engaged in scientific research in another area, nevertheless
provided greater concretization and adaptation of general scientific comparative method to the needs of
historical legal science. The results of their comparative scientific work were used in writing this article.
Among the mentioned works, in particular, we can name the research of R. Kazak [10], D. Lukianov,
H. Ponomariova and A. Tahiiev [11], D. Lukianov, V. Steshenko and H. Ponomariova [12], V. Ermolaev [13],
O. Lutsenko [14], R. Shapoval, Yu. Bytiak, N. Khrystynchenko and Kh. Solntseva [15], Yu. Vystavna,
M. Cherkashyna and M. van der Valk [16] and so on.

The purpose of this scientific article is to study, with a careful analysis of the relevant legal framework,
the attempts of the ruling elite of the USSR in the second half of the 80's of XX century to carry out the much-
needed administrative reform by separating the powers between the allied and republican bodies of state power
and administration.

1. MATERIALS AND METHODS

The scientific novelty of the article lies in the analysis and generalization of normative and legal material,
which was the basis for the redistribution of powers between the central and republican authorities of the USSR
during the perestroika period. The practical value of the study is manifested in a number of provisions that are
critical during such state and legal transformations, the content of which is disclosed in the final conclusions.
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In the course of scientific research, a number of special scientific methods were used, in particular,
formal-legal, logical-legal, historical-genetic and comparative historical-legal. The complex application of
these means of scientific knowledge in accordance with the research task allowed to obtain results with a high
degree of reliability and to carry out the necessary theoretical generalization.

The use of the formal-legal method made it possible to analytically study the legal framework laid down
by the party nomenclature of the USSR, headed by M.S. Horbachov as the basis for the implementation of the
necessary transformations associated with the distribution of power between the center and the Soviet
republics. Thanks to this tool, it became possible not only to study the relevant Soviet legislation in general,
but also to interpret its specific legal requirements, which allowed at a higher research level to clarify the
specifics of state and legal changes during the perestroika period. Purposeful application of the logical-legal
method based on forms of thinking and the laws of formal logic, helped to obtain reliable and meaningful
conclusions in the analysis and further explanation of those rules of law governing the redistribution of powers
between the USSR and the Union Republics. In addition, the logical analysis of the content of historical and
legal norms allowed to establish the scope of their content, and to identify the real motivation of the union and
republican legislative bodies. The importance of the logical-legal method is manifested in the fact that its use
allows to restore and reconstruct state and legal phenomena and processes without violating the structure that
is inherent in them.

With the help of the historical-genetic method, the causal relations and regularities that accompany the
processes of reforming the administrative apparatus of supercentralised state formations were reflected. The
value of the historical-genetic method is manifested in the selection and fixation of specific historical states of
the studied object with their subsequent reproduction as certain structures. Separation conditioned upon its use
of historically consistent stages of transformation of the USSR state mechanism during the rebuilding period
allowed to fully restore the complex and controversial process of separation of powers in this country in the
second half of the 80s of XX century.

Generalisation of the results of the study became possible through the use of comparative historical and
legal method. Since the contradictory processes of decentralisation initiated by M.S. Horbachov, received their
significant specificity in each of the Soviet republics, then, accordingly, their comparison allowed to achieve
greater concretization of the identified patterns, and to record objective significant links between related state
and legal phenomena and processes. The transition from the empirical to the theoretical stage of the study with
its generality, abstractness and systematicity was also due to the use of a comparative approach. In general, the
comparative historical and legal method occupies a special place among other means of scientific knowledge.
This is primarily conditioned upon the specific features of the subject of historical and legal science, which
inextricably includes the historical perspective with its retrospective and legal, which consists in the
formalisation of legal dogma.

In this context, it should be noted two aspects of the comparative historical and legal study of state and
legal phenomena, which have become quite relevant during our research. First, the special cognitive role of
such a study is conditioned upon the fact that it involves the consideration of phenomena in their development
and the disclosure of their diverse properties in the process of this development. And, secondly, the advantages
of applying the comparative historical and legal method are the breadth of coverage of the studied phenomena.
Explained by the fact that this tool of scientific knowledge involves the parallel study of at least two phenomena
or processes, the researcher gets a very unique opportunity to trace the complex nature of their relationship
both with each other and with other phenomena and processes. The consequence of this is to minimise the risk
of interpreting the studied state and legal objects as isolated and completely isolated manifestations of historical
and legal reality.

2. RESULTS AND DISCUSSION
2.1. Implementation of administrative reform in the USSR in the conditions of rebuilding

Rebuilding put on the agenda the issue of radical reform of the existing national-state system of the USSR,
including such an important component as the division of powers between the USSR and the union republics.
And this is quite natural. At the same time, it is impossible not to agree with V.A. Mikhalevych, who argues
that “the key issue of any federation is the question of the separation of powers between the federation and the
subjects of the federation” [17]. At the legislative level, this issue has been most active since the beginning of
1989. Thus, on March 13, 1989, the Presidium of the Supreme Soviet of the USSR adopted a resolution “On
the Draft General Principles of Restructuring the Management of the Economic and Social Sphere in the Union
Republics on the Basis of Expanding Their Sovereign Rights, Self-Government, and Self-Financing”
No. 10210-X1. And on April 11, 1989, the Presidium of the Supreme Soviet of the USSR heard information
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from a working group of deputies on the implementation of the order of the Supreme Soviet of the USSR
related to the preparation of a proposal to delimit the competence of the USSR and republics and adopted the
relevant resolution No. 10292-XI. This working group was formed by the Presidium of the Supreme Soviet of
the USSR on December 28, 1988. As a result, the Presidium in its resolution “On the Establishment of a
Working Group of Deputies of the Supreme Soviet of the USSR to Prepare Proposals for Delimitation of
Jurisdiction of the USSR and Republics” No. 9968-XI decided to submit proposals to the working group of
the USSR and interethnic relations. In this approach, T. Remington considered the possibility of eliminating
tensions between nationalities as a result of “a new balance between the respective powers of the republics that
are part of the federal center” [18].

On May 25-June 9, 1989, the first Congress of People's Deputies of the USSR took place in the Kremlin
Palace of Congresses in Moscow. This new highest body of power was provided by the Constitution of the
USSR in 1977 in the wording of the Law of the USSR of December 1, 1988. The Congress, in particular,
elected the Supreme Soviet of the USSR, and its chairman — M.S. Horbachov, who at that time also held the
post of General Secretary of the CPSU Central Committee. The Congress also established a Constitutional
Commission to prepare a new Constitution of the USSR [19]. The deputies of the Congress heard and discussed
the report of M.S. Horbachov “On the main directions of domestic and foreign policy of the USSR”. Resolution
No. 39-1, adopted on this issue, did not ignore the issue of the federal system of the USSR. The Congress
recognised the need for strict observance and significant expansion of the rights of the union republics. The
resolution also stressed that the constitutional provision, according to which the competence of the USSR is to
establish the foundations and general principles of law, and the adoption of laws of direct effect is the
prerogative of the republics, must be observed as one of the basic principles of the federal state. The resolution
of the Supreme Soviet of the USSR “On the organisation of work on the implementation of instructions given
to the Verkhovna Rada by the Congress of People's Deputies of the USSR of July 24, 1989 No. 257-1
contained a paragraph according to which the Council of Nationalities of the Supreme Soviet proposals for a
clearer delimitation of the competence of the USSR and the union republics, based on the fact that the union
republic independently exercises state power on its territory, resolves all issues that are not transferred to
the USSR.

While at the union level they continued to study the question of delimitation of powers between the
USSR and the union republics and thus leave intact the full power of the union center, in the country some
union republics began to expand their powers independently, regardless of it. Thus, the Decree of the Presidium
of the Supreme Soviet of the USSR “On Inconsistency of Certain Provisions of the Law of the Estonian SSR
“On Amendments to the Constitution (Basic Law) of the Estonian SSR” and the Law of the Estonian SSR “On
Elections to Local Councils of People's Deputies of the Estonian SSR” of August 16, 1989 No. 399-1 declared
inconsistent with the Constitution of the USSR and the international legal obligations of the USSR the
provisions of these laws on the residency requirement for participation in elections and elections to the Soviets
of People's Deputies, including restrictions on military participation in elections. It should be noted that the
Presidium of the Supreme Soviet of the USSR also accused the Estonian SSR of violating human rights
enshrined in international legal acts ratified by the USSR, including the International Covenant on Civil and
Political Rights, which provides that every citizen should have the right and the opportunity, without any
discrimination and without undue restrictions, to vote and to be elected in genuine periodic elections which
shall be by universal suffrage and shall be held by secret ballot and guarantee the free expression of the will
of the electorate. It is believed that the Estonian SSR's accusations of human rights abuses were intended to
discredit the Baltic republic before the international community and thus warn it against further constitutional
action contrary to Union law.

At the same time, it became clear that to leave without motion the question of rational separation of
powers between the USSR and the union republics was no longer possible. At the same time, we must agree
with the opinion of R. Dorff, who emphasised that without a willingness to negotiate and compromise, and a
desire for open negotiation and a desire for adaptation, it may not be possible to achieve true federalism or
even maintain it incompletely [20]. One of the first steps towards increasing the role and legal status of the
union republics was the Law of the USSR “On the Economic Independence of the Lithuanian SSR, the Latvian
SSR and the Estonian SSR” No. 232-1 adopted on November 27, 1989. However, if you carefully analyse the
content of this law, it becomes clear that the declared “independence” of the union republics was quite limited,
as it had to be carried out without departing from the Constitution of the USSR. The word “USSR” appears in
most articles of this Law.

The question of the division of powers between the USSR and the union republics was in the field of
view of the Second Congress of People's Deputies of the USSR, which began its work in Moscow on December
12, 1989. Thus, the resolution adopted by the Congress on December 19, 1989 “On Instructions to the Supreme
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Soviet of the USSR and the Constitutional Commission on Certain Issues” instructed the Supreme Soviet of
the USSR to accelerate the adoption of the law “Separation of Powers between the USSR and the Union
Republics” No. 951-I.

On March 12-15, 1990, the Extraordinary Third Congress of People's Deputies of the USSR was held
in Moscow. After a sharp, intense discussion on the introduction of the post of President of the USSR in the
USSR, the deputies of the Congress adopted the Law of the USSR “On the Establishment of the Post of the
President of the USSR and Amendments to the Constitution (Basic Law) of the USSR” No. 1360-1 on
March 14, 1990. The law provided for the establishment of the post of President of the USSR and established
the provisions on the absence of changes in the legal status and competence of the Union and Autonomous
Republics, enshrined in the constitutions of the Union and Autonomous Republics and the USSR Constitution.
Thus, the law, so to speak, preserved the existing legal status of the union republics, which fully suited the
union center and provided it with the supremacy of power in the USSR. However, this state of affairs did not
suit some union republics. This is evidenced by the decision of the Verkhovna Rada of the Lithuanian SSR
“On the Restoration of Independence of the Lithuanian State” No. I-12, which announced March 10-12, 1990
on the restoration of independence of the Lithuanian state, repeal of the Constitution of the Lithuanian SSR
and the Constitution of the USSR. This decision of the Supreme Soviet of the Lithuanian SSR on the part of
the union center was quite operative. Thus, on March 15, 1990, the Extraordinary Third Congress of People's
Deputies of the USSR adopted a resolution “In connection with the decision of the Supreme Soviet of the
Lithuanian SSR of March 10-12, 1990” No. 1366-1, which, in particular, stated that the Congress considers
these unilateral decisions of the Verkhovna Rada of the Lithuanian SSR to be without legal force, contrary to
Avrticles 74 and 75 of the Constitution of the USSR, and therefore invalid. In addition, the Congress recognised
that, in accordance with these articles of the Union Constitution, the sovereignty and validity of the USSR
Constitution continued to extend to the territory of Lithuania as the Union Soviet Socialist Republic.

The analysed resolution also instructed to ensure the protection of the legal rights of every person living
in Lithuania, and the observance of the rights and interests of the USSR and the union republics in the territory
of the Lithuanian SSR. This resolution contained another provision that was of a cautionary nature not only
for the Lithuanian SSR but also for other union republics. This provision enshrined that, having the
constitutional right to self-determination, the union republic, however, can not, both when entering and leaving
the federation, ignore the political, socio-economic, territorial and other problems that arise. However, the
Resolution of the Congress of People's Deputies of the USSR of March 15, 1990 did not stop the leadership of
the Lithuanian SSR from actions that, according to the union bodies, went beyond the powers of this union
republic. This was stated in the Decree of the President of the USSR “On Additional Measures to Ensure the
Rights of Soviet Citizens and Protect the Sovereignty of the USSR in the Lithuanian SSR” of March 21, 1990
No. 3 and in the Resolution of the Supreme Soviet of the USSR “On Legal Status People's Deputies of the
USSR from Lithuania” of March 26, 1990 No. 1383-I.

The USSR Law “On the Establishment of the Post of the President of the USSR and Amendments to
the Constitution (Basic Law) of the USSR” of March 14, 1990 No. 1360-1 excluded from the preamble of the
USSR Constitution provisions on the leading role of the Communist Party. Instead, the new provision of Art. 6
stipulates that the Communist Party of the Soviet Union, other political parties, including trade unions, youth,
other public organisations and mass movements through their representatives elected to the Soviets of People's
Deputies and in other forms participate in Soviet policy-making, government and public affairs. Thus, the
long-standing monopoly of the CPSU on power in the USSR was destroyed, which could not but weaken the
influence of the union center on the union republics. Dzh. Bleni and M. Hfoler emphasise that some scholars
have pointed to “Horbachov's weakening of the Communist Party as a key cause of the collapse of the USSR”.
This law supplemented the Constitution of the USSR with a new chapter 15-1 “President of the USSR”.
Extraordinary Third Congress of People's Deputies of the USSR elected President of the USSR M.S.
Horbachov.

One of the first Union legislative acts, which brought some clarity to the issue of delimitation of powers
between the USSR and the Union republics, was adopted by the Supreme Soviet of the USSR on April 10,
1990. The Law of the USSR “On the Fundamentals of Economic Relations of the USSR, Union and
Autonomous Republics” No. 1421-I, which came into force only on January 1, 1991. The preamble to the Law
declared that it was based on the principles of federalism, economic independence and mutual responsibility
of the USSR, union and autonomous republics, and stated that the law delimits the powers of the USSR and
republics in the economic sphere. A careful analysis of the content of this law gives grounds to assert that the
USSR retained much broader powers in the economic sphere than those assigned to the union republics.
Analysing the content of the law of April 10, 1990 and some other union laws, G. Gleason argued that these
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regulations “caused public discontent because people began to perceive them as nothing more than a
bureaucratic maneuver before the impending crisis” [22].

The statement of N. Lynn and A. Novikov that “the rights of the union and autonomous republics were
subject to the national interests of the USSR is quite correct [23]. The next step on the way to legislative
regulation of the division of powers between the USSR and the union republics was the adoption of the Law
of the USSR “On the Delimitation of Powers Between the USSR and the Subjects of the Federation” for
No. 1450-1 by the Supreme Soviet of the USSR on April 26, 1990. This law was constitutional in nature. Thus,
in Part 1 of Art. 1 of the Law enshrined that the USSR is a sovereign socialist state, and it has powers that the
subjects of the federation jointly attributed to the jurisdiction of the USSR.

The second part of Article 1 of the Law defines the union republics as sovereign Soviet states that
voluntarily, based on free self-determination of peoples and equality, united in the USSR. It was emphasised
that the union republics had all the power in their territory outside the powers delegated by them to the USSR.
The law also stated that the territory of the union republic could not be changed without its consent. The law
delimited the powers between the USSR and the union republics, first of all, assigning to the exclusive
jurisdiction of the USSR in the person of its highest bodies of state power and administration the most
important issues of state, socio-economic construction, issues of national defense, foreign policy and the
conclusion of international treaties of the USSR, representation in international relations. The law was not
limited to the list of exclusive powers of the USSR. Article 8 of the Law defined the powers of the highest
bodies of state power and administration of the USSR in the sphere of joint jurisdiction of the USSR and the
union republics. The Law also included in this area a rather large list of issues of state, economic, socio-cultural
construction, in the solution of which the decisive role belonged to the union bodies, as they had the right of,
using the terminology of the Law, “establishing the foundations”, “establishing general principles”,
“establishing legal bases”, “establishing general order”, etc. in the exercise of powers in the sphere of joint
jurisdiction of the USSR and the union republics.

Thus, the content of the articles of the Law on the exclusive powers of the USSR and its powers in the
field of joint jurisdiction with the union republics allows us to conclude that the USSR Law “On the
Delimitation of Powers Between the USSR and the Federation” of April 26, 1990 for No. 1450-1, delimiting
these powers, gave the union center ample opportunities to govern the country. Therefore, the Law does not
accidentally lack a list of powers of the union republics. As rightly noted by I. Isaev and N. Kuvyrchenkov,
functions that were not included in the exhaustive list of exclusive powers of the Union only “presumed to be
assigned to the Union Republic” [24]. If the Union Republic dared to resolve an issue independently, regardless
of the powers of the USSR, such a decision was blocked by Article 11 of the Law, as according to it, in case
of conflict with the Constitution of the USSR, the Constitution of the USSR and in case of conflict bodies of
state power of the union republics of the Constitution of the USSR, laws of the USSR and other acts of the
highest bodies of state power of the USSR were acts issued by the relevant bodies of the USSR. Analysis of
the content of the USSR Law of April 26, 1990 gives grounds to assert that the transformation of the USSR
into a true federal state he did not provide, but, on the contrary, contributed to maintaining the status of a
centralized state in the USSR.

2.2. Sovereignty Parade

The Union Republics, having lost hope of obtaining the consent of the Union Center to expand their powers,
took decisive steps to fill their sovereignty with real meaning by adopting the Declaration of State Sovereignty.
Thus, on June 12, 1990, the Supreme Soviet of the RSFSR adopted the Declaration of State Sovereignty of the
RSFSR. The Declaration of State Sovereignty was adopted on July 16, 1990 by the Verkhovna Rada of the
Ukrainian SSR. It proclaimed the supremacy, independence, completeness and indivisibility of Ukraine's
power on its territory, which meant giving the republic a high level of sovereignty. At the same time, it should
be noted that the Declaration did not proclaim the independence of the USSR and its withdrawal from the
USSR. This feature of the Declaration draws the attention of Yu. Shemshuchenko and O. Skrypniuk, noting
that “the Declaration adopted in the conditions of the USSR was affected by its compromise nature: it
significantly limited the power of the union state, but did not abolish it” [25]. L. Kryvenko noted that, unlike
the Russian Declaration, the Declaration of State Sovereignty of Ukraine did not speak of the supremacy of
all-Union laws in the republic [26]. The adoption by the republics of acts of state sovereignty, which lasted
from November 1989 to December 1990, V. Vasylenko considers the “war of sovereignty” of the union
republics with the sovereignty of the USSR [27].

The Declarations adopted by the union republics did not go unnoticed by the union bodies. T. Raun
notes that the Declaration of Sovereignty adopted by the Supreme Soviet of the Estonian SSR in November
1988 “was immediately condemned by Moscow” [28]. The issue “On the practice of the highest bodies of state

45



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 29, No. 1, 2022

power in the light of the Declarations of State Sovereignty and Independence adopted by the republics” was
included in the agenda of the fourth session of the Supreme Soviet of the USSR No. 1657-1, which began work
in Moscow in the Kremlin on September 10, 1990. These Declarations were also discussed in the Law of the
USSR “On Ensuring the Effect of Laws and Other Acts of Legislation of the USSR” No. 1748-I adopted by
session of the Supreme Soviet of the USSR on October 24, 1990. Thus, in the preamble of the Law it was
stated that the legislative activity of the highest state authorities of the union republics on the basis of the
adopted Declarations of State Sovereignty strengthens the political and economic independence of the
republics, fills their sovereignty with real meaning. At the same time, the preamble provided detailed
information on cases of refusal of state bodies of the union republics to implement all-Union laws and other
acts of the highest bodies of state power and administration of the USSR, issued within their competence. The
law contained rules designed to regulate the relationship between the union and the republican highest bodies
of state power and administration in order to prevent the so-called “war of laws”, which began to flare up
between these bodies. B. Ebzeev, noting the provisions of the Declarations of State Sovereignty that the union
republics had the right to nullify the acts of the USSR on its territory, concluded that this undermined the
federal basis of the USSR, which in this case is transformed from a state-legal union into an international legal
association [29].

2.3. Coup d'etat and the collapse of the USSR

The USSR Law “On Ensuring the Effect of Laws and Other Acts of Legislation of the USSR” of October 24,
1990 No. 1748-1 emphasised that it contained resolutions in force until the conclusion of a new Union Treaty.
The fact is that the Union leadership understood that it would no longer be possible to preserve the USSR in
its current status. Therefore, it was proposed to develop a draft of a new Union Treaty, which would harmonise
the relationship between the union center and the subjects of the union state on the basis of proper separation
of powers between them. At that time, the thesis that the Union Treaty “allows to optimally solve an important
and at the same time complex problem — the division of competence between the republics of the union and the
union, to consider the specific interests of each participant and the general” [30].

The signing ceremony of the Union Treaty was scheduled for August 20, 1991. But it did not happen,
because on August 19 this year there was an attempted coup in the USSR. The establishment of the State
Committee for Emergency Situations in the USSR (SCES) was announced. And although the coup attempt
failed, it had a number of consequences. According to V. Rzhevskii, “the events of August (1991) allowed to
recognise the full, uncut, without any palliatives independence of the republics, which was tantamount to the
final verdict of the Soviet federation” [31]. According to H. Hill, an attempted coup in Moscow in August
1991 meant that the concept of the USSR could no longer be maintained.

Another consequence of the attempted coup d'etat in the USSR in August 1991 was that “trust in the
Union Center fell to almost zero.” Some researchers attribute the collapse of the USSR to the coup. Yes,
V. Lytvyn notes that “between the coup of close associates of M.S. Horbachov and the collapse of the Soviet
Union into 15 independent states, there is a direct and immediate connection” [34]. T. Roun adheres to the
same standpoint, who believes that “the failed coup significantly accelerated the decentralization of the Soviet
Union and indeed its collapse.” A. Senn states that “in late summer 1991, the empire disintegrated from the
center” [35]. The conclusion of I. Usenko that the direct political consequence of the creation of the SCNS was
the failure to sign the Union Treaty is quite well-founded [36]. That is why the Constitution of the USSR and
other union laws, which determined the division of powers between the union center and the republics,
continued to operate formally.

The top leadership of the USSR made every effort to preserve itself. Thus, one of the means to achieve
this goal was the USSR Law “On Bodies of State Power and Administration of the USSR in Transition” of
September 5, 1991 No. 2392-1, adopted by the Extraordinary Fifth Congress of People's Deputies of the USSR.
This law determined that in the transitional period the highest representative body of power of the USSR was
the Supreme Soviet of the USSR, which consisted of two independent chambers: the Council of Republics and
the Council of the Union. The State Council of the USSR was formed, which was formed on an inter-republican
basis for the coordinated solution of issues of domestic and foreign policy that affected the common interests
of the republics. The State Council of the USSR consisted of the President of the USSR and the highest officials
of the union republics, named in the Constitution of the USSR. The law literally defined the powers of these
bodies in a few words and did not say anything about the division of powers between the Union and the
republics that were still part of it.

However, the development and activities of the new highest union authorities did not stop the process
of disintegration of the USSR, which resulted in the removal from the agenda of the division of powers between
the Union represented by its highest authorities and subjects of the union state, which ceased to exist. The
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beginning of the process of disintegration of the USSR, for example, is clearly evidenced by the approval on
August 24, 1991 by an extraordinary session of the Verkhovna Rada of the Ukrainian SSR Resolution “On
Proclamation of Independence of Ukraine” of August 24, 1991 No. 1427-XI1, which solemnly proclaimed the
independence and creation of an independent Ukrainian state. On December 7-8, 1991, the heads of the three
sovereign states — the Presidents of the RSFSR and Ukraine, the Chairman of the Verkhovna Rada of the
Republic of Belarus — signed the Agreement on the Establishment of the Commonwealth of Independent States
(CI1S), which provided for the dissolution of the USSR, the termination of the laws of the USSR, the liquidation
of its state bodies and the ratification of this document by the Supreme Soviets of these states [37].

CONCLUSIONS

Summing up the study of regulatory and legal support for the reform of the state mechanism of the USSR,
initiated by M.S. Horbachov, several important conclusions can be drawn.

1. The transition of any complex system from one phase state to another is necessarily combined with
the quantitative and qualitative growth of entropic processes within it, or, in other words, with a rapid increase
in the disorder of its internal elements. The Soviet Union of the era of M.S. Horbachov, no doubt, was such a
complex multidimensional socio-economic and political system, and, therefore, the reform was to be based on
a number of models that would provide different scenarios. As can be seen from the analysis, most likely, this
was not done. Inconsistent actions of the authorities led by M.S. Horbachov, when the domestic political
situation in the USSR began to develop in a negative scenario, indicate a lack of appropriate modeling and
forecasting of related social and political processes in preparation for the reform of the mechanism of state
power.

2. As follows from the historical and legal analysis of the attempt of M.S. Horbachov to differentiate
the powers of allied and republican authorities in the second half of the 80's of XX century, a critical factor in
such transformations is time. And given the extremely rapid technological development of modern civilisation,
time is also becoming the most valuable resource. It is safe to say (of course, with some caveats) that
M.S. Horbachov could not use this resource. And, as you know, the right decision made late is not the right
decision. The loss of M.S. Horbachov time in the process of transforming the cumbersome and archaic Soviet
state and legal system into a more democratic, and therefore more adequate to external and internal challenges,
functioning quickly led to the loss of his initiative, which intercepted other actors of those dramatic events.

3. Evaluating the attempt of M.S. Horbachov to redistribute power between the central and republican
authorities, it should be noted that in itself it should be perceived unequivocally positively. Successful
implementation of the reform was guaranteed to be a powerful impetus to the social, economic and political
recovery of the national republics, and thus the renewal of the entire Soviet statehood. However, the paradox
of the transformation of the era of rebuilding is precisely that the failure of M.S. Horbachov turned for each of
the Soviet republics, including Ukraine, a historic chance to build a truly sovereign, independent, democratic,
social and legal state outside of any federation.
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AmnatoJiii ®egoposud Kpn:xanoscbkuii

Hayionanvna axademis npasosux nayx Yrpainu
Xapkie, Ykpaina

Kageopa 3azanvroi meopii npasa ma depocasu
Hayionanenuii ynigepcumem « Odecvka 0puouyHa akaoemisy
Ooeca, Yxpaina

Ipena AnaroJiiBHa bajabxuk

Kagheopa 3azanvroi meopii npasa ma oepoicasu
Hayionanenuii ynigepcumem « Odecvka 10puoudHa akaoemisy
Ooeca, Yxpaina

KOHIENTYAJIZAIIA HEPKOBHOI'O ITIPABOBOT'O ITOPSJIKY
B CYYACHIH JEPXKABI

AHoOTANifA. V cmammi ananizyemocs yepKosHUll npagosuli NopsooK AK CKIAOHUK 3A2aNbHOCOYIANbHO20 NPABO8020
nopsaoky. Busnaueno, wo yuixanvna npupoda yepkosnozo npaga ma YyepKosHO20 NPago8ozo NOPSIOKY € OCHOB0I0 Ol
HOB020 NPOYUMAHHS RPOOIEMU CRIBEIOHOCHOCTIE OYX0BHO20 MA I0PUOUYHO20 HAYAT JICUMSL CYCHITLCMEA. 3a 00NOMO2010
KOMNJIEKCY CY4aCHUX MemoooN02iunux nioxoodie npoauanizoeano Ceame Ilucomo ma Ceame Ilepedanns, xodexcu
KAHOHI8 ma coyianbHi KOHYenyii npasociasHoi ma Kamoauybkoi yepkos, meopu 0O020CN08i8, HAYIOHANbHE
3AKOHOOABCMBO MA MIHCHAPOOHT Npagosi akmu, 0aui coyionoaii, mamepianu npecu. Llepkogruil npaeoguii Nopaoox, 5K i
3a2AbHOCOYIANbHUL, CNOTYHAEMBCS 3 OYXOBHICTIO Y MOMY, Wo 00 chepu OYXO0BHO2O BIOHOCAMbCA YCI IHMENeKMYAIbHI §
MOpanvHi cunu a00uHy, it npacnents 00 c60600u ma nopsioky. Ocseaiouu 0yxX06Hi 8UMOKU NPasa i NPABo8ozo NOPSIOKY,
agmopu 8UX00smsb 3 MoO20, WO B0HU €, Nepul 3a 8ce, OYX08HOW YinHicmio. QYHKYIOHYBAHHA YEPKOBHO20 NPABOBO20
NOPAOKY € ap2yMeHmMOoM Y NPOMUCIMOAHHI MUM OOKMPUHATLHUM NO3UYIAM, AKi UB0OSAMb NPABOBUL NOPAOOK i3 3AKOHY i
3AKOHHOCMI, MA AKYeHmye anesayilo 00 npasa sk 1020 OCH020 i HaoiliHo2o niorpyums. Tomy nowsmms npagogoo
nopsaoKy i YepKogHO20 NPaso8o20 NOPAOKY CHIBGIOHOCAMbCA K 83AEMON0S A3aHI, ane Npu momy Ut 6iOMIHHI A8UWA.
Ilpasose pezynosanns yeprogHUX NPAGOGIOHOCUN MAE NOOGIIHY npupody. Bono 30ilicnioemvcs sk npagosumu akmamu
yepreu, max i 3akoOH00a8cmeom depcasu. Taxa nOOBIIHA 3ANEHCHICIb CMBOPIOE 8PA3IUBICMb YEPKOBHO20 NPABOBO2O
nopsaoky 6i0 xapaxmepy i AKOCMI C8imcvbKko2o 3axonoodascmea. Tax camo ambieanenmuull xapakxmep mae cyo €Kmua
CMPYKMypa yepKosHO20 Npagogo2o nopsoky. B Vipaiui, ax y nonikongeciunomy cycninbcmsi, okpemutl (A6moHoMHULL)
YEepKOBHULL NPABOBULl NOPAOOK € GIACTMUBUM KOJICHILL KoHecii. BzaemogioHocunuy, 8iOMIHHOCMI Midc KOHGecismu,
83A€MO0Is Yl NPOMUPTUYSL MIJIC HUMU MAK YU [HAKULe GNIUBAIOMb HA CIMAH YEPKOBHO20 NPABOBO20 NOPAOKY Y CYCRINIbCMEI,
a MaKod;C — Ha 3a2a1bHOCYCNLTbHULL NPABOGUL NOPAOOK Y YILOMY

Kuro4oBi ciioBa: misichapoornutl npasosuti nopsook, YepKogHULl Npagosuii NOPsOOK, YepKed, KAHOHIYHE NP aso, YEePKOBHe
npaeo, 0yxo06HiCMb

50



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 29, No. 1, 2022

Anatolii F. Kryzhanovskyi

National Academy of Legal Sciences of Ukraine,
Kharkiv, Ukraine

Department of General Theory of Law and State
National University “Odesa Law Academy”
Odesa, Ukraine

Irena A. Balzhyk

Department of General Theory of Law and State
National University “Odesa Law Academy”
Odesa, Ukraine

CONCEPTUALISATION OF THE CHURCH LEGAL ORDER IN THE MODERN STATE

Abstract. The article analyses the church legal order as a component of the general social legal order. It is determined
that the unique nature of ecclesiastical law and ecclesiastical legal order is the basis for a new reading of the problem of
the relationship between the spiritual and legal principles of society. With the help of a set of modern methodological
approaches, the Holy Scriptures and Holy Tradition, codes of canons and social concepts of the Orthodox and Catholic
Churches, works of theologians, national legislation and international legal acts, sociological data, press materials are
analyzed. The ecclesiastical legal order, and the general social one, is combined with spirituality in that the sphere of the
spiritual includes all the intellectual and moral forces of man, his desire for freedom and order. Comprehending the
spiritual origins of law and the legal order, the authors assume that they are, above all, spiritual value. The functioning
of the church legal order is an argument in opposition to those doctrinal positions that derive the legal order from the
law and legality, and emphasises the appeal to the law as its real and reliable basis. Therefore, the concepts of legal
order and church legal order are correlated as interrelated, but at the same time different phenomena. Legal regulation
of church relations has a dual nature. It is carried out both by legal acts of the church and by the legislation of the state.
Such a double dependence creates a vulnerability of the church legal order to the nature and quality of secular law. The
subjective structure of the church legal order is also ambivalent. In Ukraine, as in a multi-confessional society, a separate
(autonomous) church legal order is inherent in each denomination. Relationships, differences between denominations,
interaction or contradictions between them in one way or another affect the state of the church legal order in society,
including — the general legal order

Keywords: international legal order, church legal order, church, canon law, church law, spirituality

INTRODUCTION

The stable life of society, organised on the principle of the rule of law, is a goal for a modern state organisation
and a reference point for the development of the legal system. In the legal dimension, such an organisation of
public life can be called a legal order. The objective content of the legal order is set by the whole system of
social relations, the system of values of society, which, refracted through the law, become legal values. In turn,
the spiritual origins of the legal order lie not only in purely legal matters, but also in other socially supported
social regulators and values. Among them, religion and related phenomena, processes and relations continue
to play an important role. In Ukrainian society, the church traditionally retains a high authority: according to
the latest sociological research, 64% of Ukrainian citizens trust it [1]. Therefore, adherence to religious norms
and norms of church law plays a significant role in shaping the legal order in Ukraine. The ecclesiastical legal
order arises and functions within the framework of the general social (national) legal order, and, consequently,
receives from it defining features and characteristics. The development of the legal system in the Ukrainian
lands, as well as in other regions of Europe, is integral to ecclesiastical law. If the legal norms based on customs
differed significantly in different regions, the norms of ecclesiastical law were the same everywhere, which
laid the foundation for the development of a single legal system with common ideas about the legal order.

At the same time, the fact of the church legal order illustrates the diversity of manifestations of the legal
life of society, allows the understanding of law beyond its positivist vision, characterises the legal system of
modern society as a complex, multilevel phenomenon. The functioning of the ecclesiastical legal order is an
argument in opposition to those doctrinal positions that derive the legal order exclusively from law and legality,
and emphasizes the appeal to law as its real and reliable basis. Therefore, it is important to correctly correlate
these interconnected, but also different phenomena — the legal order and the church legal order.

The topic of the article stated by the authors corresponds to several categories of jurisprudence, namely
such as: formal and informal legal order, religious legal system, church law. Research on these categories of
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jurisprudence in recent years has to some extent addressed the issue of ecclesiastical law. In the monograph
“The Catholic Church and International Law” [2] proves that the Catholic Church, as a social structure and a
special legal order, plays an important role in international law. In particular, he highlighted the legal nature
of the Catholic Church and its international legal doctrine, the activities of Catholicism in the international
arena and its impact on the development of international law and international relations. However, the issue of
canon law and order in the monograph is devoted to relatively modest attention [2]. About canon law as a
separate legal order, correlated with international public law, and church law as a legal order, correlated with
state law, writes V. Lastovskyi [3, p. 150]. However, these works give the impression that their authors identify
the concept of legal system and legal order.

The dissertation of O. Melnychuk does not directly analyse the phenomenon of church law, but the
author draws an important conclusion about the most favourable model of state-confessional relations, which
will not have a devastating effect on national cultures, and at the same time will ensure the individual's right
to freedom of religion, namely, the model of autonomy of the state and the church, where the church by its
status is an institution of civil society [4]. The rule of law as a component of the religious legal system is to
some extent covered by D. Lukianov in his monograph, however, outside the study of this scholar remained
specific features of church law and order [5]. It is worth noting that in more than 60 dissertations defended
during the independence of Ukraine on church law, church-state relations, etc. [6], the question of the essence,
components or features of the church legal order was not raised.

Canon law in most European countries is an integral part of the European legal order. At the same time,
the concept of the legal order in the Western legal tradition is somewhat different from that in the national
legal doctrine. It is often narrowed down to a set of legal guidelines in force in a given society, or to an analysis
of the sources of law. In particular, this is how the church law is represented by C. Gallagher, who studies the
doctrinal foundations of the church law on the example of Rome and Byzantium [7]. The historical and legal
context of the role of the Roman Catholic Church in the formation of the rule of law based on the rule of law
is studied by Ch. North, C. Gwin [8, p. 127]. The question of the limits of the church's intervention in the
formation of normative bases of the legal order, in particular, in lawmaking and precedent lawmaking [9],
remains debatable. However, in general, the problem of determining the nature, foundations and features of
the church legal order in foreign jurisprudence was not raised. In the situation of the existence of church schism
in the Orthodox Church in Ukraine, the issue of the church legal order becomes especially important.

The purpose of this article is to define origins, nature and manifestations (signs) of the church legal
order — determined the complex nature of the research methodology.

1. MATERIALS AND METHODS

The ecclesiastical legal order, like the general social one, must be based on the pluralism of legal sources, first
of all on those that have their origins in natural law, on the standards of human rights and freedoms recognised
by the civilized world. Therefore, the source of the research presented in this article was the Holy Scriptures
and Holy Tradition, codes of canons and social concepts of the Orthodox and Catholic Churches [10], works
of theologians, national legislation and international legal acts, sociological data, press materials.

The methodological basis of the study is a combination of classical (historical, formal-legal,
comparative-legal, theological-philosophical methods) and modern (phenomenological, anthropological and
synergetic approaches and hermeneutic, statistical and systemic methods) methodology. Understanding the
church legal order in Ukraine, a phenomenon that has deep socio-cultural and historical origins, requires
reference to its historical roots, which leads to the use of the historical method, which uses the techniques of
retrospection, historical comparison, historical analogy, historical typing and historical periodisation. The
formal-legal method is necessary to clarify the provisions of national law and international law, and also allows
to clarify the content of ecclesiastical law, as the basis of ecclesiastical law, in particular, the Code of Canon
Law of the Latin Church in 1983, Books of the Rules of the Holy Apostles, the Holy Ecumenical and Local
Councils, and the Holy Fathers, including concordats and other international treaties concluded in the interests
of the church.

The comparative law method was used to identify common and different in understanding the legal
order in the doctrines of different Christian churches. The axiological approach was useful for understanding
the values and social significance of the church legal order. The hermeneutic method is an assistant in
clarifying the content of ecclesiastical and legal guidelines in their historical and modern context for
understanding both ecclesiastical and public legal order. In addition, to clarify the content of the provisions of
ecclesiastical law used the method of exegesis, used in the interpretation of Scripture, reference to the works
of the holy fathers. The phenomenological approach unfolds the legal order as a specific legal reality, the form
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of existence of which is characterised by the overflow of the legal order (system of established in society,
dominant legal relations) in the public consciousness.

Anthropological approach puts the subject of law at the center of legal development and is the basis for
the formation of modern legal order. Synergetic approach was useful for characterising the self-organising
nature of the legal order as a socio-legal system. It is the synergetic projection of the legal order that is able to
reveal its new substantive aspects, which can thoroughly update the modern theory of the legal order, including
the ecclesiastical one. The use of methods of analysis and synthesis allowed analysing the theological and legal
nature of the church. Theological and philosophical method has opened up the possibility of analyzing the
social teachings of the Catholic and Orthodox Churches, which are the substantive basis of the Church's
activities in the international arena and its doctrinal approaches in international law, which means and regulates
relations between participants in international communication. Within the framework of the theological and
philosophical method, the principles of building an international order on the basis of natural international law
and ethical guidelines of Christian churches are also considered. The systematic method was used in the study
of the peculiarities of the status of Christian churches in international law. The statistical method was used to
generalise the processes associated with the existence of the church legal order, to illustrate the facts of
international treaties, the participation of representatives of Christian churches in international organizations,
the peaceful settlement of international disputes and interreligious dialogue.

2. RESULTS AND DISCUSSION
2.1. Category of church law and order in the context of law and order

The ecclesiastical legal order, as a component of the general legal order, is a necessary precondition and a real
legal background for the civilised functioning and development of human society. Like the whole order in
society, the legal order is not only proper or possible, but most importantly — the actual quality of everyday
legal life of society. The factuality (i.e. the presence here and now) of the legal order is evidence of the
implementation in real life of the categorical legal imperative of Kant, according to which “it is necessary to
act so that the free expression of your will is compatible with the freedom of everyone in accordance with
universal law.” (Since I have deprived the will of every impulse that could arise for it from obeying some law,
nothing is left but the conformity of actions such as with universal law, w which alone is to serve the will as
its principle, that is, | ought never to act except in such a way that I could also will that my maxim should
become a universal law) [11, p. 14-15]. As established in the coordinates of law order, security and
predictability of social life of individuals, social groups and society as a whole, the legal order is an important
social and personal need, and hence value. In the conditions of correlation of human existence in the
coordinates of the proper and the existing, the legal order unfolds from the proper (law) to such a real being,
which is real, embodied in the dominant human societal law-abiding behavior, and constitutes a certain, law-
based system of social life. “Law and order — says Yu. Oborotov — acts as a semantic purpose of law, which is
achieved by ensuring the stability of human existence” [12, p. 6]. As a real state of the legal order achieved by
the society of its vital activity, the legal order permeates all its spheres, reveals the most important aspects of
the influence of law on social life. It is through the legal order is the interaction of law and other spheres of
public life — economic, social, political, and even spiritual. Being constantly under pressure from these areas,
the legal order, due to the recurrence of certain models of human behavior, transforms single and to some
extent random lawful behavioral acts in the established matter of social interaction on a legal basis. Thus, the
legal order is formed under the influence of all components of public life, as a point of intersection of legal
interests of social communities, individuals and other various subjects of law, as a result of interaction of
different types of legal behavior and relations of participants.

The modern legal order is a complex structured, multilevel, infrastructurally branched socio-legal
phenomenon. It covers all aspects of the legal life of society, consolidating its fragmented parts and aspects
into a relatively unified and holistic picture of the structure and functioning of the legal sphere. The legal order
manifests itself in the coordinates of the state (national legal order), as well as at the interstate level —integrative
and international legal order. In modern conditions, the interaction, flow, and even combination of these legal
orders is increasingly manifesting itself. The national legal order is closely related to the legal and institutional
infrastructure of a particular state-organised society, and reflects the historical and social features of its legal
development.

The state of the legal order serves as a certain background, or “legal climate”, in which the life of
individuals and society as a whole takes place. Lack of proper legal order, chaos and the dominance of various
manifestations of disorder have a destructive effect on life, consciousness, and even human health. Therefore,
because in the period of wars, interethnic conflicts or other social disturbances, the established order of society
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suffers, the quality of life achieved by society decreases sharply, and the spiritual sphere of life suffers.
Negative results can affect the minds of several generations of people, and overcoming them takes many
decades. Therefore, the legal order with good reason can be attributed to the phenomena that are vital to man
and society. This means that the legal order is related to the vitality of man, as a set of innate qualities and
abilities that ensure his life in nature. Taken in the vital dimension, man acts as a living, corporeal being, as an
organism under the rule of natural laws and subject to the mechanisms of biological determination. As an
individual, i.e. as an indivisible part of nature, man does not have freedom in the socio-ethical sense, but
depends entirely on the requirements of natural necessity, which affects the natural processes occurring in the
body and human consciousness [13]. In this sense, natural processes are the most powerful determinants of the
organisation of human life and society, including in the legal sphere. Therefore, law and the legal order will
be perceived by man as necessary when they are defined as “natural”, i.e. those that do not contradict the
natural imperatives of human existence. It is in this capacity that the legal order becomes relevant to the
functioning of the spiritual sphere. According to the apt remark of I. Ilyina, the legal order embodies “law in
its main essence, and is necessary for man the image of his spiritual life on earth, or otherwise: it is a necessary
form of” meeting “the supreme good and the human soul” [14, p. 232]. And it is clear that such a search for
the spirit of all and for all forces the will to focus with special force on creating a general and legal order [14,
p. 236]. Progress, human approach to law and free existence in its parameters are not a one-time act: “It is
possible for an animal to completely renounce the law; it will carry out the triumph of naive power. It is
impossible for a person as a creator of the economy to live outside the law, but it is possible to limit one
superficial appearance of law, one scheme of law, cultivating and applying bad and unjust “positive norms”.
Only a person as a creator of spiritual life has access to normal legal consciousness, only he is given the search
and finding the right law, because only he is open to the purpose of law and its living source [14, p. 236].

2.2. The spiritual nature of the church law and order

The ecclesiastical legal order, and the general social one, is combined with spirituality in that the sphere of the
spiritual includes all the intellectual and moral forces of man, his desire for freedom and order. Comprehending
the spiritual origins of law and order, we must proceed from the fact that they are, above all, spiritual value.
And although the material form (texts of laws, constitutions, other legal acts — what is called “letters of the
law”) the existence of law is an important feature of it, no less important is what constitutes the “spirit of
law” — all that does not always have textual-material embodiment, but, thanks to the expression of the ideals
of goodness and justice serves as a reliable means of distinguishing between right and wrong. Similarly,
according to Maximus the Confessor, the ideals of the righteous life of man, created in the image and likeness
of God, are articulated in commandments, rules and laws. They are not imposed by some foreign force, external
to humanity [15, p. 42, 52].

From this will receive the spiritual origins of law and the legal order —those interrelated moral principles
on which the law is based, and according to which the legal order is formed. Therefore, the preservation and
maintenance of the rule of law does not violate the autonomy of the individual: fulfilling the requirements of
the law, he does not force himself and is not afraid of coercion, because she seeks the same goal, which serves
the law. The issue of the spiritual in relation to law is unfolding and deepening in the context of understanding
the unique nature of ecclesiastical law and ecclesiastical legal order. The church as a social institution is a
subject of legal life in various forms and manifestations. As noted by L. Skene and M. Parker, the role of the
church, for example, in the development of law is manifested in the fact that some politicians vote for a bill
according to their religious preferences, or the church acts as a lobbyist for certain bills, or even interferes in
the judiciary [9, p. 215]. And the limits of such interference are quite sensitive matter. An example of this is
the reaction of Polish society to recent changes in abortion legislation, which were introduced under pressure
from the Catholic Church [16].

Functioning in the coordinates of secular law gives rise to a wide range of legal relations of the church,
its components with state institutions in the public law sphere, as well as with other subjects of law — in private
law. The nature of the ecclesiastical legal order derives from the uniqueness of ecclesiastical law — its special
subject, which does not coincide with the subject of national law, inherent in ecclesiastical law
extraterritoriality of legal regulation. Another “ordering” feature of church law — the specific methods of rule-
making and the nature of the impact of its rules on social relations in order to streamline them. Internal
ecclesiastical law, and the legal order created under its influence, do not have a close relationship with state
power, as is inherent in secular law. However, the church legal order is an integral part of the general legal
order, and if internal relations and processes in it do not conflict with secular law, the state does not interfere
in this area.
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The status of ecclesiastical law has another aspect that manifests itself not only in terms of influence on
the church, but also on the general legal order. This is a phenomenon called “external” ecclesiastical law.
History has known that the church was outlawed, as was the case in ancient Rome under Emperor Nero or in
communist Albania under the 1976 Constitution. However, the norm was the existence of religion in the legal
field, which was formed by state legislation, which enshrined the legal status of the church in society. The
legal order both in society and within the church largely depends on the extent to which state legislation
accurately and adequately regulates the church's relations with the state and society. This is evidenced by the
legislative experience of post-Soviet countries, which were forced to start a “new page” in relations between
the state and the church after their independence. Different, rather different vectors of creating a normative-
legal basis for the functioning of denominations were reflected here: if in the former Baltic Republic the
legislative models that existed there before the Soviet annexation were used, in Ukraine the legislator focused
on the USSR law. “On Freedom of Conscience and Religious Organisations” [17]. Such different starting
positions largely determined the nature and content of the legal consolidation of the legal status of the church,
its functions in society and the specific features of its relations with the state.

Interestingly, the legislation of Ukraine has not used the term “church” for a long time, giving different
meanings to religious communities. The peculiarities of the attitude to the church in the conditions of sovereign
Ukraine had the specificity that the negative consequences of the religious (more precisely — anti-religious)
policy of the Soviet period acquired special significance here. The specificity of the legislation of Ukraine is
manifested in the fact that the state registration of the statutes of religious associations in general (churches,
dioceses) is not provided. Certain rights of churches are ensured by the registration of the statutes of their
centers (metropolitanates, diocesan administrations, consistories, centers). The current model of state-church
relations in Ukraine demonstrates the weakness of the power vertical, and the concentration of powers to
regulate the religious sphere in the hands of local administrations has identified marked regionalism in the
development of relations between government and religious denominations, which also manifests itself in
different ways through the state of the legal order in this area.

2.3. The ratio of ecclesiastical and secular law

The problem of the relationship and interaction of ecclesiastical and secular law is of great importance in the
context of the formation of the legal order in society. The situation in this area cannot yet be described as
optimal. The shortcomings of secular law do not contribute to the optimal organization of social relations in
the functioning of the church, and, consequently, affect the state of law and order in society as a whole and in
the church-legal sphere. With regard to lawmaking in the religious sphere, the following should be emphasized:
this activity requires not only high professional and legal competence, “jewelry” use of legal techniques and
technologies, but also deep knowledge of the religious situation, as well as wisdom and tolerance. The principle
of “do no harm” by analogy with medicine is just as important in the extremely sensitive area, which is the
religious and ecclesiastical sphere.

The specificity of the church legal order is determined by the following: the church as a special social
organism is a complex structural entity consisting of believers, church ministers, its self-government and
administration, and therefore seeks internal unity, integrity and order. Church law as a set of norms and rules
aims to ensure these characteristics of church life. The internal legal order in the church is legal in nature and
ecclesiastical in form. The church legal order is a multilevel, multi-element development that combines legal
orders in parishes, monasteries, fraternities, sororities, and spiritual educational institutions. The primary
creator and bearer of the church legal order is a parishioner (believer), including a clergyman — a minister of
the church. Church law in Ukraine is a long-term factor in state-and-law-making, and the church itself is an
important subject in the development of original cultural and spiritual foundations of consciousness and
existence of Ukrainian society. In the orbit of ecclesiastical law there are a large number of organizations,
institutions, individuals who in one way or another influence the state of the legal order in a particular territory
of the country or region. But ecclesiastical law also applies extraterritorially. The canonical territory of the
church often goes beyond the territory of the country, which also characterises both the configuration and
features of the functioning of the church legal order.

Speaking of the legal order, it should be considered from a teleological standpoint. And here the whole
church and secular authorities diverge. The main goal of the church is not to achieve social justice, but to warn
people about divine justice. The purpose of the church is not to call for righteousness, but to tell of the divine
righteousness of Jesus Christ, not to point out who to choose in elections, but to point out the One who chose
many for eternal life. An important feature of the ecclesiastical legal order is that the norms and principles of
ecclesiastical law are moral and imperative, and can not, as is typical of legal precepts, be provided by physical
coercion or means of economic (fines, etc.) coercion. Observance of the norms of church law is ensured by

55



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 29, No. 1, 2022

their authority, and by moral and spiritual means. Nevertheless, being a law in the true sense, ecclesiastical
law is a system-forming factor both in relation to the ecclesiastical and in relation to the general legal order.
As a special independent system of law that is different from the law of the world and is not related to it, church
law has its own structure. To characterise the ecclesiastical legal order, the division of ecclesiastical law into
internal and external ecclesiastical law is decisive.

For the development of the legal order — both ecclesiastical and public, it is important that ecclesiastical
and secular law have a significant common history: they exist as organic components of mononorms in pre-
state society. Further distinction and transformation of each type of social norms has its own special trajectory,
which is determined by their specific nature, purpose and functional characteristics. However, this
“primordial”, “genetic” connection of religious and legal norms is crucial in understanding the ordering of
public life, including modern. For secular law, and thus to achieve the desired level of general legal order, of
great importance is preserved by ecclesiastical law, its close connection with moral and spiritual values and
norms. This feature of ecclesiastical law should be used as a potential for law enforcement influence on public
life. A striking example of the “integrative” nature of religious norms are the Ten Commandments, which
combine “religious imperatives”, “moral imperatives” and the most important imperatives of law.

Extremely interesting in terms of the peculiarities of the influence of ecclesiastical law on the
development of ecclesiastical legal order are the ways of formulating (legal technique) legal prescriptions in
ecclesiastical law. This is in line with the essence of the church as a union based on religious faith and sustained
by the power of persuasion. Church laws are usually drafted and formulated not so much in the imperative
tone of secular laws as in the form of rules that persuade and instruct, that is, affect the will through conscience.
This way of formulating church law corresponds to the unique sanctions used here, which threaten the
offender — the wrath of God, heavenly punishment or disciplinary punishment imposed by the church itself
(excommunication from its community).

2.4. Church law as a component of public law

To understand the nature and complex structure of the ecclesiastical legal order, it is necessary to proceed from
the classification of the right to civil (secular) and ecclesiastical (canonical) formed in the Middle Ages. At the
same time, church law itself, depending on the source, is divided into Divine law, based on a clearly expressed
Divine will, and positive, or ecclesiastical, law in the narrow sense of the word, based on legislative acts of the
Church itself. In addition, depending on whether the law regulates the internal life of the Church or its relations
with other social and political entities, distinguish between internal and external ecclesiastical law. The
division of ecclesiastical law into written (written by the legislature) and customary (unwritten, which is
preserved by tradition and custom) is used. Finally, ecclesiastical law is divided into general law, which
includes laws binding on the World Church, and private law, which constitutes legislation that applies to
individual local churches. These components of church law are likely to be reflected in the structure of church
law.

Thus, the church legal order, which arises and operates in society, is an integral element, part of the
general (national) legal order. As a component of the general legal order, the church legal order bears the
imprint of history, culture, morals, customs and traditions of a particular society. This becomes obvious when
comparing the realities of Ukraine and its immediate surroundings. On the other hand, the peculiarities of the
development of church life in Ukraine in the absence of national statehood for a long time also left its mark on
its configuration. And despite the fact that polyconfessional Ukraine in modern conditions sometimes leads to
social tensions and conflicts, such a model of institutionalisation of the church system is one of the safeguards
against the spread of totalitarianism and autocratic political and legal regime in government.

The ecclesiastical legal order receives the distinction of sacredness, which comes from all the specifics
of the church life of clergy and the community of believers, internal and external relations in the church, the
specific features of legal regulation and others. For example, the special composition of the subjects of
ecclesiastical law and legal order, their unique legal status is brightly colored by the fact that obtaining
ecclesiastical legal personality is preceded by the performance of certain religious sacraments (baptism,
anointing, ordination). These sacraments, conditioned upon their special procedure and design, are deeply
engraved in a person's mind, and significantly affect his future life and behaviour. Therefore, all relations
between the subjects of ecclesiastical law, not only within the church life, but also outside it, are marked by
these features of attachment to the religious community. The presence in the minds of religious beliefs and
knowledge, which modifies communications and relations between participants in church relations, affects the
meaningful behavior, and as a result — the formation of both ecclesiastical and secular legal order. The
sacredness of religious sacraments has a dual nature — on the one hand, they belong to dogmatic theology, and
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on the other hand, the procedure for their implementation belongs to church law, has a legal nature, and,
embodied in the lawful conduct of church life, is already an element of church legal order.

CONCLUSIONS

Thus, the church legal order has the following characteristics and features that distinguish it from other types
of legal order:

1. Legal regulation of church relations has a dual nature. It is carried out both by legal acts of the church
and by the legislation of the state. Such double dependence creates vulnerability of the church legal order to
the nature and quality of secular legislation, and sometimes leads to aggravation of conflicts in relations
between denominations. This requires a special sensitivity of the “secular” legislator to the processes that are
developing in the church life of the country.

2. Another feature is the partial influence of the state and its law enforcement institutions on the
formation and maintenance of the church legal order. The main burden of ensuring the church’s legal order is
borne by the institutions of the church — its bodies, clergy, the community of believers and others. The role of
state institutions in ensuring the rule of law is manifested in the external relations of the church with society,
as well as in the observance by believers of the laws of the country.

3. The subjective structure of the church legal order is ambivalent. As noted, the subjects of
ecclesiastical law are believers, church ministers, its officials and church self-government bodies. On the one
hand, these are, as a rule, citizens of Ukraine who must observe secular law, and thus create a general legal
order. On the other hand, a significant part of their lives takes place in the field of functioning of church law,
i.e. against the background of the church legal order. Thus, those social roles that carry certain social strata,
manifest themselves in the various legal orders that they create at this time.

4. The subjective composition of the church legal order forms its horizontal-vertical structure.
“Horizontally” the church legal order is a set of legal orders of its bearers — believers, ministers, hierarchs of
self-government bodies and other structural entities. The prevailing opinion in the literature is that
ecclesiastical law, in contrast to public law, is not territorial but personal. At the same time, the legal order has
a certain connection to the territory — the boundaries of the church community, the diocese, etc.

5. The lawful behaviour of the subjects of ecclesiastical legal relations is of a dual nature for the
ecclesiastical legal order: observance and execution of secular law by believers and clergy are a factor in
maintaining both the general legal and ecclesiastical legal order. On the other hand, the “secular” offenses of
the faithful have a negative impact on both the state of public law and the church.

In Ukraine, as in a multi-confessional society, a separate (autonomous) church legal order is inherent in
each denomination. Relationships, differences between denominations, interaction or contradictions between
them in one way or another affect the state of the ecclesiastical legal order in society, as well as — the general
legal order in general.
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Kuiscokuii pecionansnuil yenmp HayionanvHoi akademii npasosux Hayk Yxpainu
Kuis, Ykpaina

Baunepiii Muxaiijiopuu I'eenb

Hepacasna ycmanosa «Incmumym ekonomixu ma npocnosyeanns HAH Yrpainuy
Kuis, Ykpaina

Oaena MukoJgaisua boponina

leporcasna ycmanosa «Incmumym ekonomixu ma npoenosyeanus HAH Yxpainuy
Kuis, Ykpaina

3ABE3IIEYEHHS ITPAB JIIOJJUHHU B 3EMEJIBHUX ITPABOBIJTHOCHUHAX:
COIIIOEKOHOMIYHI 1l TIPABOBI 3ACAJI

AHOTANisA. BiOKpumms GiNbHO20 PUHKY 3eMIi MA POUWUPEHHS MAcumaoie il Kynieni-npooaxcy y Cy4acHux yMoeax
PO36UMKY YKPAIHCbKO20 CYCRIIbCMBA i 0epICcAsU € 6KPAll AKMYAIbHOIO MEMOI0 Md NOMpedye 8I0N08IOHO20 HAYKOBO20
onpayiosants came 3 no3uyii npaeg aoounu. Tomy asmopu nocmasuiu 3a Memy npoaHanizy8amu MidcHapoOHi npasosi
OOKYyMeHmU )y chepi pe2yno8aHHs Npoyecie 3aXuUcmy npag CeisH Ha 3eMI0 ma 3anponoHy8al HAYKo80-00TPYHIMOBAH]
npono3uyii i3 800CKOHANEHHS 8ION0GIOHUX npoyecie 6 Ykpaini. Y pobomi i3 3acmocy8aHHAM 3A20bHOHAYKOGUX |
cneyianbHux Memooie HayKo8020 Ni3HAHHA (OiANeKMUYHO20, POPMATLHO-T0SIYHO20, CUCMEMHO20, ICMOPUKO-NPABOBO20
ma NOPIBHANLHO20 AHANIZY) PO3STAHYMO NPABOEI 3ACadU Ma MIHCHAPOOHT NiOX00U 000 3aXUCIY NPAG CENIAH HA 3eMI0
Y KOHmeKcmi po3 ACHeHHs Md V3a2albHeHHs OCHOBHUX NOJIOXCEHb NPABO3AXUCHUX OOKYyMeHmig, ocobaueo [lexnapayii
OOH npo npasa cenan ma iHwux moodel, AKI npayrome y CilbCoKiti micyesocmi, yxeanernoi I enepanvHow acamoiero
OOH y epyoni 2018 p. Ananiz nokazas, wo HU3KA HWUX NPas, 3axkpinienux y [exiapayii, € 63a€MONOCUNIOIOUUMU MA
HeoOXiOHUMU O peanizayii 3axucmy npae Ha 3emio, ceped HUX — NPago HA YuAchib, NPAso Ha ingopmayilo ma 0ocmyn
00 npasocydosi. B pesynemami npoeedenoeo docniodicents po3pobieno npono3uyii w000 6UKOHAHH YKpaiHoio c60ix
300086 s13amb sx uiena OOH ma depocasu-yuacnuyi Paou OOH 3 npas nodunu y cghepi 3axucmy 3eMeibHUx npae ceyisim.
Vci zinku enaou 6 Yxpaini, exnouaiouu euxonasuy, 3aKoHo0asyy ma cyoo8y, Maroms Oymu 3a1yueHi 00 8UKOHAHHS
Hexnapayii cmeopusuiu 0151 yb020 HOGI MEXAHIZMU NPABOZAXUCHUX NPAKMUK Y Chepi pe2yI08aAHHS 3¢ MENbHUX 8IOHOCUH,
ma cucmemy MOHIMOPUHZY 2APAHMYBAHHA NPA8 CelsiH )y npoyeci (DYHKYIOHYBAHHSA GLIbHO20 DPUHKY 3eMIl HA
HAayiOHAIbHOMY MA JIOKAIbHOMY DIGHAX

Kuro4oBi ciioBa: npasozaxucnuii nioxio, npaso Ha 3emiro, CitbCobka micyegicms, 3emenvna pegpopma, lexnapayis OOH
npo Npasa ceisiH ma iHWUX 100etl, Ki npayrioms y CilbCbKill MICYegoCmi
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ENSURING HUMAN RIGHTS IN LAND LEGAL RELATIONS: SOCIO-ECONOMIC
AND LEGAL FRAMEWORKS

Abstract. The opening of the free land market and the expansion of its purchase and sale in the current conditions of
development of Ukrainian society and the state is an extremely relevant topic and requires appropriate scientific study
from the standpoint of human rights. Therefore, the authors aimed to analyse international legal documents in the field
of regulation of protection of peasants' rights to land and proposed scientifically sound proposals to improve the relevant
processes in Ukraine. The work with the use of general and special methods of scientific knowledge (dialectical, formal-
logical, systematic, historical-legal and comparative analysis) considers the legal framework and international
approaches to protect the rights of peasants to land in the context of clarifying and summarizing the basic provisions of
human rights documents. especially the UN Declaration on the Rights of Peasants and Other Persons Working in Rural
Areas, adopted by the UN General Assembly in December 2018. The analysis showed that a number of other rights
enshrined in the Declaration are mutually reinforcing and necessary for the protection of land rights, including the right
to participate, the right to information and access to justice. As a result of the study, proposals were developed for Ukraine
to fulfill its obligations as a member of the UN and a member state of the UN Human Rights Council in the field of
protection of land rights of peasants. All branches of government in Ukraine, including the executive, legislature and
judiciary, should be involved in the implementation of the Declaration by creating new mechanisms for human rights
practices in land regulation and a system for monitoring the rights of peasants in the free land market at national and
local levels

Keywords: human rights approach, right to land, rural areas, land reform, UN Declaration on the Rights of Peasants
and Other Persons Working in Rural Areas

INTRODUCTION

On July 16, 1990, the Verkhovna Rada of the Ukrainian PCP adopted the Declaration [1] on State Sovereignty,
“expressing the will of the people of Ukraine” and “seeking to create a democratic society” and “recognising
the need to build the rule of law, with the aim of establishing the sovereignty and self-government of the people
of Ukraine,” proclaimed the state sovereignty of Ukraine as the supremacy, independence, completeness and
indivisibility of power within its territory and independence and equality in foreign relations. According to
Section II of the Declaration: “citizens of the Republic of all nationalities constitute the people of Ukraine; the
people of Ukraine are the only source of state power in the Republic; the sovereignty of the people of Ukraine
is realized based on the Constitution of the Republic both directly and through people's deputies elected to the
Verkhovna Rada and local councils of the Ukrainian PCP” [1]. The Declaration enshrined the right of
ownership of the Ukrainian people: “The people of Ukraine have the exclusive right to own, use and dispose
of the national wealth of Ukraine. Land, its subsoil, airspace, water and other natural resources within the
territory of the Ukrainian PCP, natural resources of its continental shelf and exclusive (marine) economic zone,
all economic and scientific-technical potential created in Ukraine is property of its people, the material basis
of the sovereignty of the Republic and are used to meet the material and spiritual needs of its citizens” [1].
On July 1, 2021 in Ukraine in accordance with the Law of Ukraine “On Amendments to Certain
Legislative Acts of Ukraine on the Circulation of Agricultural Land” No. 552-1X from 03/31/2020 opened
a free market of purchase and sale of agricultural land for individuals, and from 2024 The participants of the
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land market will be enterprises of various organisational and legal forms, including export-oriented agricultural
holding companies, which today lease from 100 to 600 thousand hectares of land.

In many countries, the transition to large-scale export-oriented agriculture has led to significant increases
in food prices, local food insecurity, forced evictions, and rural displacements, which in turn has increased
migration from rural to urban areas and, as a result, contributed to increased migration from rural to urban
areas and, as a result, increased pressure on access to urban land, communications and housing [2]. Much of
this relocation is carried out in a way that violates human rights in many communities, further exacerbating
their precarious situation and negatively affecting the country's spatial development.

The Office of the United Nations High Commissioner for Human Rights (Office of the High
Commissioner for Human Rights — the main body of the United Nations for Human Rights, which represents
international obligations to promote and protect the full range of human rights and freedoms) said that land is not
just a commodity, but an important catalyst for the realisation of many human rights [3]. The right to land is
pervasive, directly affects the exercise of a number of other human rights and therefore needs the highest
recognition and protection of all UN member states.

The postulate is obvious — for many people the land is a source of livelihood and the basis for the
realisation of their basic rights to food, water, habitat. It is closely linked to people's identity, their social and
cultural rights. Aspects of human rights to land address a number of issues related to poverty reduction and
rural development, building harmony in rural areas, and humanitarian development.

The issue of land relations is especially relevant in connection with the military conflict in eastern
Ukraine, which began in 2014 and continues to this day. According to the Unified State Register, the number
of companies, among the owners, founders or final beneficiaries of which there is at least one citizen or resident
of the Russian Federation or the Republic of Belarus, as of January 1, 2022 was 16,896 companies. Among
them, about 1,200, along with their main activities, also declared work in the agricultural sector by renting
land. Under such conditions, this poses a threat to Ukraine's national security.

The aim of the work is to analyse the legal framework and international approaches to the protection of
peasants' land rights in the context of clarifying and summarising the main provisions of the UN Declaration
on the Rights of Peasants and Other Persons Working in Rural Areas adopted by the UN General Assembly in
December 2018 and development based on scientifically sound proposals for improving the relevant processes
in Ukraine in a free land market.

1. MATERIALS AND METHODS

The methodological basis of the study was taken in dialectical unity and contradictions of genetic and
teleological principles of knowledge of socio-legal phenomena and concepts in terms of their causal
relationship and interdependence, historical development and functioning; their value-target structure and
social purpose.

The materials of the study are the main provisions of international legal acts of the UN in the field of
human rights, as Ukraine as one of the founding members of the UN (Ukraine participated in the UN from
1945 to 1991 as the USSR, and since independence — as Ukraine) in the activities of this organisation one of
the priority areas of foreign policy.

The Declaration on the Rights of Peasants and Other Persons Working in Rural Areas (hereinafter
referred to as the Declaration) is a key study of international legal documents. In 2018, the United Nations, in
the light of current challenges and the growing threat to peasants of their rights to land, has offered States an
integrated human rights instrument, the Declaration of the Rights of Peasants and Other People Working in
Rural Areas. With this tool, states can build national systems to protect the rights of peasants, especially during
agrarian and land transformations. In developing the main provisions of the Declaration, experts have applied
an integrated systematic approach to the protection of the rights of peasants to use and strengthen existing
instruments for the protection of human rights [5]. With this in mind, the adoption of the Declaration at the
UN General Assembly level has created a unique opportunity to recognise and protect the rights of peasants,
local communities, indigenous peoples, fishermen, pastoralists, nomads, hunters, landless, rural women, rural
youth and agricultural workers vision of solving the problem.

In the course of the research the materials and main provisions of the international documents related to
the Declaration [6-8] were used, such as: Universal Declaration of Human Rights; International Covenant on
Economic, Social and Cultural Rights; International Covenant on Civil and Political Rights; Convention on
the Elimination of All Forms of Discrimination against Women for Youth; ILO Convention No. 169
concerning Indigenous and Tribal Peoples; UN Declaration on the Right to Development; UN Declaration on
the Rights of Indigenous Peoples; Voluntary principles to support the progressive realisation of the right to
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adequate food in the context of national food security; Voluntary principles for responsible management of
land use, fishery resources and forests in the context of national food security; Voluntary principles for
sustainable small-scale fisheries in the context of food security and poverty eradication.

The study includes an analysis of the main conclusions of the UN Special Rapporteur on the right to
food, including land rights [9], and the provisions of the Joint Statement of Key Human Rights Advisers at the
UN level, “Action to implement the UN Declaration on the rights of peasants and other people working in
rural areas” [10], made by them on the occasion of the 1% anniversary of the UN Declaration on the Rights of
Peasants and Other People Working in Rural Areas on December 17, 2019. The statement said that the
Declaration on the Rights of the Peasant was drafted in the light of the provisions of binding international
treaties, including the International Covenant on Economic, Social and Cultural Rights, the International
Covenant on Civil and Political Rights, and the Convention on the Elimination of All Forms of Discrimination
against Women, the Convention on the Rights of the Child, the International Convention on the Protection of
the Rights of All Migrant Workers and Members of Their Families, the Convention on Biological Diversity
and its Protocols, and the International Treaty on Plant Genetic Resources for Food and Agriculture. Based on
the fact that the Declaration summarises the basic provisions of binding international treaties, UN human rights
experts have recognised the need for all states to better protect the rights of peasants and other people working
in rural areas and called on states to implement the Declaration on the Rights of Peasants and Other People
working in rural areas, as the widespread recognition of the new norms set out in this document is crucial to
promoting a comprehensive human rights movement.

2. RESULTS

In the Declaration of the Rights of Peasants and Other People Working in Rural Areas, the rights of rural
communities to land are argued in various articles (first, second, third, fourth, fifth, seventeenth, eighteenth,
twenty-first, twenty-fourth) [4]. Land rights are set out directly in Articles 5 and 17, and in Article 4, which
deals exclusively with women's right to land. The right to land includes freedoms and norms, including
freedom from discrimination, protection against forced evictions, movement and exploitation of land, and the
right to agrarian reform and the preservation and sustainable use of land. Other rights, such as the right to
participate, information and access to justice, which are important for the protection of the rights of rural
communities to land, are also enshrined in the Declaration [4]. Therefore, the Declaration is an important tool
for synergetic interaction between the state and the peasants in protecting their legal rights in access to land
and the realization of the public function of land ownership.

The Declaration defines the right to land and other natural resources along with the obligations of states
to respect the legitimate rights of peasants in Articles 5 and 17. In particular, Article 5 provides:

1. Peasants and other people working in rural areas have the right to access and use natural resources
in their communities in a sustainable way to ensure adequate living conditions [...]. They also have the right to
participate in the management of these resources.

2. States should take measures to ensure that any exploitation affecting natural resources owned or used
by peasants and other people working in rural areas is carried out based on:

(a) conducting appropriate social and environmental assessments;

(b) voluntary consultations in accordance with Article 2.3 of this Declaration;

(c) creating conditions for the equal and equitable distribution of the benefits of such exploitation,
established on mutually agreed terms between those who use natural resources and peasants and other people
working in rural areas.

Article 17 of the Declaration states:

1. Peasants and other people living in rural areas have the right to land, individually and/or collectively,
[...] including the right of access, sustainable use and management of land, water bodies, coastal waters,
fishery resources, pastures, forests to ensure a decent standard of living in security and peace and to develop
their culture.

2. States should take appropriate measures to eliminate and prohibit all forms of discrimination related
to the right to land, including those arising from marital status, incapacity or lack of access to economic
resources.

3. States should take appropriate measures for the legal recognition of property rights, allowing for the
existence of different models and systems. This includes ordinary property rights, which are not currently
protected by law. States must protect legal property and ensure that peasants and other people working in rural
areas are not evicted arbitrarily or illegally, and their rights are not diminished or violated. States must
recognise and protect natural resources and related systems of collective use and management.
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4. Peasants and other people working in rural areas have the right to protection from arbitrary and illegal
movement from their land or place of residence, or from the deprivation of other natural resources necessary
to meet decent living conditions. States should include protection against relocation in national legislation
consistent with international human rights and humanitarian law. States should prohibit unauthorised and
unlawful forced evictions, the destruction of agricultural land, and the confiscation or expropriation of land
and other natural resources, including as a punitive measure or as an instrument or means of war.

5. Peasants and other people working in rural areas who have been arbitrarily or illegally deprived of
land have the right, individually and/or collectively, together with others or as a community, to return to their
land, which they have arbitrarily or illegally deprived of, including in cases of natural disasters and/or armed
conflicts and to restore access to natural resources necessary to meet adequate living conditions or to obtain
equal, fair and legal compensation in the event that their return is not possible.

6. If necessary, states should take appropriate measures to carry out agrarian reforms to facilitate
comprehensive and equal access to land and other natural resources needed to provide peasants and other
people working in rural areas with adequate living conditions and to limit excessive land concentration and
control of land, considering its social function. Priority in the distribution of public lands, reservoirs and forests
should be given to landless peasants, youth, small-scale fishermen and other rural workers.

7. States should take measures aimed at the conservation and sustainable use of land and other natural
resources used in their production, including through agri-environment, and provide conditions for the
restoration of biological and other natural opportunities and cycles.

Avticle 5 enshrines the right of peasants and other people working in rural areas — alone or in association
with others or as a community — to have access to and use the natural resources available in their communities
to ensure adequate living conditions, including land, in a sustainable way; and have the right to participate in
the management of these resources (paragraph 5.1). Article 17 enshrines the right to land of peasants and other
people living and/or working in rural areas and stipulates that this right may be exercised individually and/or
collectively (paragraph 17.1), independently or jointly with others or as a community (in accordance with
Acrticle 1, paragraph 1.1) [4].

Therefore, according to the Declaration, the right to land of peasants and other people working in rural
areas includes the right of access, sustainable use, management of land and water bodies, coastal waters, fishery
resources, pastures and forests to achieve a decent standard of living to have a place to live in security, peace
and dignity and develop their culture (p. 17.1).

Given the particular severity of the problem, a special place in the Declaration is given to the right of
rural women to land (Article 4). According to the Food and Agriculture Organization of the United Nations,
rural women around the world play a key role in local and global food systems — producing food crops and
earning income for their families. However, women and girls make up 70% of the world's hungry people and
face multiple discrimination in access to productive resources, including land [11]. Article 4 of the Declaration
provides:

1. States shall take all appropriate measures to eliminate all forms of discrimination against rural
women and other women working in rural areas and to promote their empowerment to ensure the full and
equal enjoyment of all human rights and fundamental freedoms based on equality between men and women,
including the realisation, free participation and benefit of rural development in the economic, social, political
and cultural spheres.

2. States shall ensure that rural women and other women working in rural areas enjoy all the human
rights and fundamental freedoms set forth in this Declaration and other international human rights instruments
without discrimination. [4]

In international human rights law, in particular the Convention on the Elimination of All Forms of
Discrimination against Women [12], the rights of rural women are recognised in Article 14, which is fully
consistent with Article 4 of the Declaration [4]. This article states that States should take all appropriate
measures to eliminate all forms of discrimination against rural women and other women working in rural areas,
promote their rights and ensure that they enjoy all human rights and fundamental freedoms without
discrimination, including the right to on equal access, use and management of land and other natural resources,
including equal or priority treatment of land and agrarian reforms and resettlement schemes (Article 4,
paragraph 4.1 and paragraph 4.2) [12]. To prevent discrimination against rural women's land rights from family
conflicts, Article 17 provides that States must eliminate and prohibit all forms of discrimination relating to
land rights, including those arising from marital status, incapacity or lack of access to economic resources
(Article 17, paragraph 17.2) [12].

The right to land includes freedoms and rights that states must respect, protect and exercise without any
discrimination [7], as the right to land is complementary to other human rights. In rural areas, the right to land
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is a “portal” for the realisation of other vital rights and freedoms of rural communities. Among them, the most
important are the following human rights and freedoms, which directly depend on the right to land, namely:
freedom from discrimination; protection against forced eviction and relocation; protection against the negative
consequences of land use; real participation in the benefits of agrarian transformations; conservation and
sustainable use of land resources.

2.1. Freedom from discrimination

Peasants and other people working in rural areas have the right to full enjoyment of the right to land and have
the right to be free from various forms of discrimination in respect of this right (Article 3.1, paragraph 17 and
Article 17, paragraph 17.1) [12]. The Declaration stipulates that States should take appropriate measures to
eliminate conditions conducive to the continuation of discrimination, including various and pervasive forms
of discrimination against peasants and other persons working in rural areas (Article 3, paragraph 3.3) [4]. States
should also eliminate and prohibit all forms of discrimination concerning land rights, including those arising
from marital status, incapacity or lack of access to economic resources (Article 17, paragraph 7.2) [13, p. 1597,
14, p. 1187].

2.2. Protection against forced eviction and relocation

Peasants and other people working in rural areas also have the right to freedom from forced eviction
(migration) and movement (Article 17, paragraph 17.3 and paragraph 17.4). States must ensure the legal
recognition of property rights [15; 16], including customary land tenure rights, which are currently not
protected by law, while recognising the existence of different models and systems of land use by peasant farms
in the place of residence [17, p. 48-50]. States should protect the lawful residence of local people and those
working in rural areas, ensure that peasants and other people working in rural areas are not evicted arbitrarily
or illegally, and that their rights are not suppressed or violated in any other way. States must also recognise
and protect the natural heritage of rural communities and related systems of collective use and management
(Article 17, paragraph 17.3) [15].

To protect peasants and other people working in rural areas from arbitrary and illegal removal from their
land, states must implement protection against displacement in national legislation consistent with
international human rights and humanitarian law. States must prohibit the arbitrary and unlawful forced
evictions of rural residents, the depopulation of rural areas and the confiscation or expropriation of land and
other natural resources, including as a punitive measure or as an instrument or method of violent confrontation
(Article 17, paragraph 17.4) [ 15].

The Declaration stipulates that those who have been arbitrarily or illegally deprived of land have the
right, individually and/or collectively, together with others or as a community, to return to their land from
which they were arbitrarily or illegally deprived, including in the event of natural disasters and/or armed
conflict, and to restore access to the natural resources used in their activities and necessary to meet adequate
living conditions or, where possible, to obtain equal, fair and legal compensation in the event that recovery is
not possible ('Article 17, paragraph 17.5) [4]. Article 24 on the right to housing also stipulates that States shall
not arbitrarily or illegally, temporarily or permanently evict peasants or other persons working in rural areas
against their will from the houses or lands they occupy without providing access to appropriate forms of legal
or other protection (Article 24, paragraph 24.3). In the event that eviction is imminent, the state must provide
or provide the peasants with equal and fair compensation for any material or other damage (Article 24,
paragraph 24.3) [4].

2.3. Protection against the negative consequences of land use

Acrticle 5 stipulates that States must take measures to ensure that any exploitation affecting natural resources
traditionally preserved or used by farmers and other persons working in rural areas is based on a proper
assessment of the social and environmental impact of such exploitation of rural communities and territories;
bona fide consultations organised for rural residents in accordance with Article 2, paragraph 2.3, Declarations
and methods of equal and equitable distribution of benefits from such exploitation, established on mutually
agreed terms between those who use natural resources and rural communities (Article 5, paragraph 5.2) [18,
p. 112].

64



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 29, No. 1, 2022

2.4. The right to participate in the benefits of agrarian reform

The Declaration recognises the need for agrarian transformation for peasants to exercise their land rights.
Article 17 stipulates that States must take appropriate measures to carry out agrarian reforms to guarantee rural
communities wide and equal access to land and other natural resources necessary to provide peasants and other
people working in rural areas with decent living conditions, and in order to limit the excessive concentration
and control of land resources to a limited number of users, considering the social function of the land (Article
17.6). When allocating public lands, fish resources and forests, priority should be given to landless peasants,
youth, small-scale fishermen and other rural workers (Article 17, paragraph 17.6) [4].

2.5. Conservation and sustainable use of land

The Declaration defines the right of peasants and other people working in rural areas to preserve and protect
the environment and the productive potential of agricultural land, and other natural resources that they use and
dispose of (Article 18, paragraph 18.1). Article 18 states that states must take effective measures to overcome
the lack of safe storage and disposal of hazardous materials, substances and waste on the land of peasants and
other people working in rural areas. Rural communities, in turn, will cooperate in addressing the threat to the
exercise of their rights resulting from transboundary environmental damage (Article 18, paragraph 18.4). States
should also protect peasants and other people working in rural areas from the abuse of non-state actors (private
sector, corporations, agribusinesses and entrepreneurs), including by complying with environmental
laws (Article 18, paragraph 18.5) [4].

States should also protect and restore water-related ecosystems in rural areas, including wetlands,
forests, rivers, aquifers and lakes, from overuse and pollution by harmful substances, including industrial
effluents and concentrated minerals and chemicals, which are slowly or quickly lead to poisoning of living
organisms (Article 21.4). To realise this right, the Declaration stipulates that states must take measures aimed
at the conservation and sustainable use of land and other natural resources used for production, in particular
through agri-environment, and provide conditions for the restoration of biological and other natural
opportunities and cycles (Article 17, paragraph 17.7) [4]. A number of other rights enshrined in the Declaration
are interdependent and mutually reinforcing with the right to land and necessary for the protection of land
rights. These are the right to participate, information and access to justice, which are enshrined in Articles 2,
10, 11, 16, 19, 27 [4].

2.6. Fundamental right to participate

The right to participate enshrined in Article 2, paragraph 2.3, Article 10 and Article 16, paragraph 3 [4] is
fundamental to the exercise of the right to land, and the entire Declaration. A separate article 10, in particular,
states:

1. Peasants and other people working in rural areas have the right to participate actively and free of
charge directly and/or through representative organisations in the preparation and implementation of policies,
programmes and projects that may affect their lives, land and livelihoods.

2. States should promote the participation of peasants and other people working in rural areas, directly
and/or through representative organisations, in decision-making processes that may affect their lives, land and
livelihoods; this includes respect for the establishment and growth of strong and independent organisations of
peasants and other people working in rural areas and their participation in the preparation and implementation
of food, labour and environmental safety standards that may affect their lives, work and safetyi n the
countryside.

States should promote rural communities and ensure their full and equal access to and participation in
local, national and regional markets to sell their products at prices that ensure them and their families a decent
standard of living (Article 16.3) [4].

According to the Declaration, states must also respect the creation and growth of strong and independent
organizations of peasants and other people working in rural areas (Article 10.2). States promote their
involvement directly and/or through their representative organisations in decision-making processes that may
affect their lives, land and livelihoods. This involves the involvement of rural communities in the development
of national and international agreements and standards (Article 2, p. 4), food safety, labour and environmental
standards (Article 10, p. 2), legislation covering product evaluation and certification (Article 11, p. 3), seed
policy, protection of plant varieties and other intellectual property laws, certification schemes and seed market
laws (Article 19, item 8) and conducting research and development in the field of agriculture (Article 19, p. 7) [4].

The Declaration also stipulates that States, in partnership with peasants and other people working in
rural areas, must pursue public policies at the local, national, regional and international levels to promote and
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protect the rights to adequate nutrition, food security and food sovereignty, steel and fair food systems (Article
15, paragraph 5). Specialised institutions, funds and programmes of the UN system and other
intergovernmental organisations, including international and regional financial organisations, are also
considering ways to ensure the participation of peasants and other people working in rural areas in the
implementation of the Declaration (Article 27, paragraph 1) [4].

2.7. The right to housing

The right to information is enshrined in Article 11, p. 1 and 2:

1. Peasants and other persons working in rural areas have the right to seek, receive, develop and transmit
information, including information on factors that may affect the production, processing, marketing and
distribution of their products.

2. States shall take appropriate measures to ensure that peasants and other people working in rural areas
have access to appropriate, transparent, timely and adequate information in a language, form and means
appropriate to their cultural traditions, to promote their empowerment and ensuring effective participation in
decision-making in matters that may affect their lives, land and livelihoods.

The right to information is the right of peasants and other people working in rural areas to seek, receive,
develop and transmit information, including information on factors that may affect the production, processing,
marketing and distribution of their products [19, p. 101; 20, p. 2055]. To guarantee this right, states should
take measures to ensure access to relevant, transparent, timely and adequate information in the language, form
and means appropriate to their cultural methods, to promote their empowerment and ensure effective
participation in decision-making in cases that may to influence their life, land and livelihoods [21, p. 3; 22, p.
1535].

2.8. Access to justice

Access to justice is key to upholding the right of peasants to land and protecting defenders of the right to
land [23]. This fundamental right of the peasants is reflected in Article 12, paragraphs 1 and 12, paragraph 5:

1. Peasants and other people working in rural areas have the right to effective and non-discriminatory
access to justice, including access to fair dispute resolution procedures and effective remedies against all
human rights violations. Such a decision must take due account of their customs, traditions, norms and legal
systems in accordance with the relevant obligations under international law.

2. The State shall provide to peasants and other persons working in rural areas effective mechanisms to
prevent and compensate for any action aimed at or leading to human rights violations, the unauthorised
deprivation of land and natural resources or deprivation of livelihoods, and to any form of forced relocation of
the rural population.

These articles of the Declaration recognise the right of peasants and other persons working in rural areas
to effective and non-discriminatory access to justice, including access to fair dispute resolution procedures and
effective remedies against all human rights violations (Article 12, paragraph 1). It is also stipulated that such
decisions must take due account of the customs, traditions, norms of peasants and other people working in
rural areas and legal systems in accordance with the relevant obligations under international human rights law
(Article 12, paragraph 1) [4].

To guarantee the right of access to justice, and the right to land, Article 12, paragraph 5, requires the
state to provide peasants and other people working in rural areas with effective mechanisms to prevent and
compensate for any actions aimed at or leading to to the violation of human rights, unauthorized deprivation of land
and natural resources, deprivation of livelihood, and any form of forced displacement [24, p. 431; 25, p. 12].

3. DISCUSSION

In today's world, when the problem of human rights has gone far beyond the borders of a single state, there is
a need to create universal international legal standards, which are also recognised as fundamental human rights.
These standards are reflected in a number of important international legal acts that have established universal
standards of human rights and interests, defining the limit beyond which the state can not go [26, p. 8]. The
Declaration of the Rights of Peasants is a universal international legal standard in guaranteeing the rights of
peasants to land. The implementation of the Declaration is a unique opportunity to set precedents for the redress
of various forms of discrimination, violations and historical injustices that have affected peasants and other
people working in rural areas for decades. Particular attention should be paid to developing appropriate
measures to eliminate all forms of discrimination against women farmers and other women working in rural
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areas, promoting their rights and ensuring that they enjoy all human rights and fundamental freedoms without
discrimination in the Declaration.

At the international level, the main provisions of the Declaration will be included in the strategies aimed
at achieving the Sustainable Development Goals. UN human rights experts in their respective positions will
implement the provisions of the Declaration of the Rights of Peasants in the course of their mandates; available
methods will protect the rights of peasants and other people working in rural areas and provide
recommendations to states on the directions, mechanisms and tools for implementing the provisions of the
Declaration of the Rights of Peasants at the national level [10].

Specialised UN agencies, funds and programmes and other intergovernmental organisations, including
international and regional financial organisations, will contribute to the full implementation of the Declaration,
including through mobilization, assistance and cooperation; promote respect for and full application of the
provisions of the Declaration; will monitor their effectiveness. These include the United Nations World Food
Security Committee (FAQO) and UN specialised agencies, funds and programmes. The International Monetary
Fund (IMF), the World Intellectual Property Organisation (WIPO) and the World Trade Organisation (WTO)
should consider the need to implement the UN Declaration on the Rights of Peasants and Other Persons
Working in Rural Areas.

The UN Human Rights Council is currently establishing a new Special Procedure for Monitoring the
Rights of Peasants and Other People Working in Rural Areas; monitoring the implementation of the
Declaration will be included in the Universal Periodic Review. It is also planned to establish a UN Voluntary
Fund for peasants and other people working in rural areas to support their participation in the UN human rights
system [10].

At the national level, states must play a key role in implementing the Declaration of the Rights of
Peasants. This role is emphasised in numerous UN regulations that define and detail the obligations of states [27].
States parties to the UN Human Rights Council must report on the implementation of the rights of peasants
and other people working in rural areas, and, above all, the rights to land. The UN Council also has the right
to consider individual complaints from peasants about violations of their rights in the process of land reform
in accordance with the rights guaranteed to them by the Declaration. Following the consideration of individual
applications, the Council makes recommendations to the authorities.

Ukraine, which is a member of the United Nations and a member state of the UN Human Rights Council,
has opened a real land protection instrument, approved by the UN General Assembly. To transform the
Declaration from a human rights document into a real tool, the state of Ukraine must implement a number of
measures:

oto involve all branches of government, including the executive, the legislature and the judiciary, in the
implementation of the main provisions of the Declaration on the Rights of Peasants and Other Persons Working
in Rural Areas;

oto ensure the coherence of international agreements and standards to which Ukraine is a party with the
rights of peasants enshrined in the UN Declaration, and to develop mechanisms to ensure their coherence with
national agricultural, land, regional, economic, social and cultural policies;

ot0 consolidate at the legislative level the status of peasants and other people working in rural areas as
agents of change and key actors in local, national and international implementation of human rights protection.
Effective implementation of the Declaration provides for the full and active participation of peasants and other
people working in rural areas in all measures related to its implementation. Peasants should be involved directly
or through representative organisations in decision-making processes that may affect their lives, land,
resources and livelihoods. To this end, the creation and development of strong independent organisations of
peasants and other people working in rural areas must be supported at the state level;

oto develop a number of measures of state regulation of the activities of private sector entities (large land
users, agricultural holdings, transnational corporations and other economic entities), aimed at their observance
of the rights of peasants enshrined in the Declaration. Such measures include the need to protect peasants from
landlessness, forced migration, arbitrary or illegal evictions and relocations; ensure that no hazardous
materials, substances or wastes are stored or disposed of on their land, and prevent risks arising from the
development, transport, use, transfer or release of any living modified organisms;

ecreate a rural network of legal aid to peasants, especially landless people, youth, small producers and
other rural workers in the sale of land, distribution of state lands, forest and water resources for agriculture and
fisheries, support for peasant seed production and agrobiodiversity;

eintroduce new mechanisms for monitoring the protection of peasants' rights in the process of introducing
a free land market at the national and local levels, prepare regular public reports on the state of affairs in the
field of respect for peasants' land rights and other rights set out in the Declaration;
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eensure the implementation of appropriate and effective measures to promote international cooperation
in support of national efforts to realise the rights of peasants in accordance with the Declaration, including in
partnership with relevant international and regional organisations and civil society, including organisations of
peasants and other rural workers.

CONCLUSIONS

The UN Declaration on the Rights of Peasants and Other People Working in Rural Areas is an important tool
for synergistic cooperation between the state and peasants in protecting their legal rights to land and realising
the public function of land ownership. According to the Declaration, the right to land of peasants and other
people working in rural areas includes not only the right to sell land. In the international interpretation, it is the
right to access, sustainable use, management of land and water bodies, coastal waters, fishery resources,
pastures and forests to achieve a decent standard of living, to have a place to live in security, peace and dignity,
to develop their culture.

In legal theory and practice, land law should be considered not only from a purely technical standpoint,
but also on a systematic basis, as the right to land is a “portal” for the realization of other vital rights and
freedoms of rural communities. Among them, the most important are the following human rights and freedoms,
which directly depend on the right to land — the right to food, water, spatial livelihood; freedom from
discrimination; protection against forced eviction and relocation; protection against the negative consequences
of land use; real participation in the benefits of agrarian transformations; conservation and sustainable use of
land resources, etc.

The Declaration summarises the main provisions of binding international human rights treaties,
indicating the need for Ukraine to better protect the rights of peasants and other people working in rural areas,
as wide recognition of the new norms set out in this document is crucial to promote inclusive human rights
movement.

The primacy of human rights enshrined in the Declaration of the Rights of Peasants over other
international instruments, including those governing trade, investment and intellectual property rights, is based
on the priority given to human rights in international and national law under UN Charter — Article 1, paragraph 3,
Articles 55, 56 and 103.
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Ouer Mukouaaiiopuyu SIpoumenko

Hayionanena akademis npagosux nayk Ykpainu
Xapkie, Ykpaina

Kageopa mpyoosoeo npasa
Hayionanenuii topuouunuii ynigepcumem imeni HApociasa Myopozo
Xapkie, Ykpaina

CaiTiiana MuxkoJsiaiBHa CHUHYYK

Kageopa coyianvnozo npasa
Jlvgiscoruii Hayionanvruil ynieepcumem imeni Ieana Ppanxa
Jlvsis, Ykpaina

Haraunia MukoJjaiBana Paganopuu

Kageopa meopii ma ginocoghii npasa
Jlvgigcoruii Hayionanvruil ynigepcumem imeni leana @panxa
Jlvsis, Yrpaina

3ATAJIbHOIO3BLJIBHUM THUII IOPUINYHOTI'O PEI'YJIFOBAHHS )
I IPAKTHUKA BEPXOBHOI'O CYZY B YKPAIHI: OCOBJIMBOCTI OB’€EKTUBALII

AHOTANiA. ¥V cmammi npedcmasneno modcaugi popmu peanizayii c60600u 1o0OUHU Yy I CMOCYHKAX 3 0epicasoro,
30Kpema, yepe3 10puouUyHe pezylo8ants 3a2aibH00038iNbHo20 muny. Mema cmammi nonszac y 00CHiOdCeHHI MaAKo2o
muny pe2ynosanis Ha mamepianax npaxmuku Bepxosnozo Cydy 6 Yxpaini, sk 00Ho20 3 Haudicgiuwux opeanie y cghepi
3abe3neyentss HaleNHCHo20 banaucy inmepecie 0cobu ma 0epiucasu, wWo Gopmye Memooor02iuty OCHOBY MEXAHI3MY
3axucmy npae noouHu. B axocmi memooonociynux nioxooie 3acmocosano aHmponocoyianrbHuti — 0nsi 6CIMAHOBNEHHS
CYMHICHOI OCHOBU 3A2a1bHOO0038IILHO20 Pe2yNI08AHHS, W0 NO8 A3AHA 3 CAMOBUPANCEHHAM OCODU 8 MENCAX ICHYIOYO020
npasonopsioKy, ma akciono2iunuil — 01 3abe3neuents YiHHICHOI npupoou npasa. Buseieno 3a2anbno0036i1bHy 0CHOBY
83a€MO0ii 0cobu ma Oepicasu, AKA 00YMOGIOEMbCA 3AKOHOOABYUM 3AKPINICHHAM IXHIX CMOCYHKI8 3a CXemMoio
«00360/1€HO 6Ce, W0 He 3a00pOHeHe 3aKOHOM». 3a3HAUeHY 3a2abHOO038IIbHY OCHO8Y NPOAHANI308AHO HA 6A3I aKmié
Bepxosrnozo Cyody, wo 00360muno euasumu npamy [ Henpimy 00 €Kmugayiro 3a2anvbHux 003801i8 5K OCHO8U
00CNi0ACYBAH020 MUNY PecYI08AHHSA. 3anponoHo8ano npamy o6 ekmusayilo nos’asyeamu 3 gikcayicio y nocmanosax
Bepxoenoeo Cydy nosnoi 3a2anvio0038in1bH0i KOHCMPYKYIT («MOJICHA 8ce, 3a BUHAMKOM») abo ii enemenmie — 0CHOBHUX
0OMedNcy8auie 3a2anbHO20 00360y (IOPUOUYHUX 3a0O0POH [ IOPUOUUHUX 30008 s3aHb). Becmanosneno, wo @yukyio
00’ exmusamopa 3a2aibHo20 003601y GUKOHYIOMb | CREYIANbHI I0PUOUYHT 00360JU, KL AOPeCYiombCs QI3UMHUM 0Ccobam
i 8i000padiceni NOHAMMAMU «CY0 €KmusHe npasoy i «3axounull inmepecy. Henpsama 06’ exmusayis Koucmamyemucs 3a
nocepeoHuUymeoM CReyianbHux 00360118, Ki 8i000palCeHi KOHCMPYKYIEID «00360]1eHO NPIAMO nepeodbayene 3aKoHoMy. YV
YboMy acnekmi HAOYIU NOOATLULO20 PO3BUMKY NRUMAHHA OUCKpeyii Oepoicasu

Kuro4oBi cinoBa: ropuouuni 0o36onu, opuduuni 3a60poHuU, 10pududHi 30006 ’s13Y8aHHs, 3AKOHHI iHmepecu, OucKpeyis,
Bepxosnuii Cyo
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GENERAL TYPE OF LEGALREGULATION AND PRACTICE OF THE SUPREME
COURT IN UKRAINE: FEATURES OF OBJECTIFICATION

Abstract. The article presents possible forms of realisation of human freedom in its relations with the state, in particular,
through legal regulation of the general permit type. The purpose of the article is to study this type of regulation based on
the case law of the Supreme Court in Ukraine, as one of the most effective bodies in ensuring proper balance of interests
of the individual and the state, which forms the methodological basis of human rights protection mechanism. The
methodological approaches used are anthroposocial — to establish the essential basis of general regulatory regulation,
which is associated with self-expression of the individual within the existing legal order, and axiological — to ensure the
value nature of law. The general permissive basis of interaction between a person and the state has been identified, which
is conditioned by the legislative consolidation of their relations under the scheme “everything that is not prohibited by
law is allowed”. This general permitting basis was analysed on the basis of acts of the Supreme Court, which allowed to
identify direct and indirect objectification of general permits as the basis of the studied type of regulation. It is proposed
to link direct objectification with the fixation in the decisions of the Supreme Court of the full permit structure (“everything
is possible except”’) or its elements — the main limiters of the general permit (legal prohibitions and legal obligations). It
is established that the function of the objectifier of general permission is performed by special legal permits, which are
addressed to individuals and are reflected in the concepts of “subjective right” and “legitimate interest”. Indirect
objectification is stated through special permits, which are reflected in the construction “allowed directly provided by
law.” In this aspect, the issue of state discretion was further developed

Keywords: legal permits, legal prohibitions, legal obligations, legitimate interests, discretion, Supreme Court

INTRODUCTION
The phenomenon of common life of people continues to excite scientists in various fields of knowledge to this
day. Such coexistence, according to Aleida Asman, is fragile, constantly balancing on the brink of disaster,
carefully drawn red lines washed away by waves of violence, and therefore need to work thoughtfully and
carefully with ethical principles, seeking the initial support that will serve to build human relationships [1,
p. 4]. According to the practice of the European Commission for Democracy through Law (Venice
Commission), the legal field (and not only) as such a fulcrum currently considers human dignity [2] and human
rights and freedoms, which allows building relationships between participants in public life as free and equal
subjects, to provide them with a proper standard of living [3; 4], and also determines the scheme of relations
between man and the state. This scheme is constantly in the field of view of legal science and practice and is
studied mainly in two directions.

The first concerns the freedom of the individual and related social mechanisms, such as civil society,
socially oriented economy, human rights and their limits [5-7].

The second is devoted to the restriction of such freedom, in connection with which the problem of the
limits of state power, the possibilities of its discretion (discretionary powers) is constantly discussed [8-10]. In
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particular, as German lawyers point out, the discretionary powers of the administration are as important in
German law as in common law or in any legal system today, and are no longer considered incompatible with
the notion of a just society. In their view, on the contrary, there is a growing awareness that such powers are
necessary to achieve a just social order and turn the rule of law into a positive reality, although this does not
mean that administrative bodies should have unlimited or unnecessary discretion and that the administration
should be free from all restrictions on the exercise of such powers [11].

The scientific literature also shows that the courts have a leading role in this area, in particular:
“autonomy of judges” is called “the main means of protection against poor law or erroneous legislation” [12,
p. 52], and judicial control over the exercise of discretion by other bodies is considered the most effective
guarantee against an unreasonable decision (i.e. a decision in which the person making it is dishonest, arbitrary,
improper, based on irrelevant facts, used its discretionary powers) [13].

The above testifies to the constant search for optimal principles of interaction between the individual
and the state. It should be noted that within the Romano-Germanic legal family such interaction (cooperation)
was justified from the standpoint of the general type of legal regulation, given the reception of the Roman
model of law, in which the legal status of the individual was determined by “everyone's natural ability to do
he needs it, if it is not prohibited by force or law” [14, p. 311]. The essence of such regulation is manifested in
ensuring the maximum freedom of the individual within the existing legal order, which, in turn, will serve the
progress of democracy. As rightly noted by F. Fucuiama, the success of democracy depends not on the
optimisation of its ideals, but on the balance — between individual freedom and effective, legitimate state power
and legal institutions [15, p. 55].

The question of general legal regulation rose mainly in the context of the corresponding principle of law
of the same name, especially in the 90s of XX century, in the transition of post-Soviet states from command-
administrative, authoritarian-volitional methods of government to democratic mechanisms of government,
from planned economy to market relations, when the institution of private property, personal initiative of
citizens and their responsibility for their own destiny and well-being began to acquire leading importance in
the worldview scale of values. First of all, socio-economic human rights have acquired a new color. At the
same time, there were some reservations about possible “permissiveness”, which would lead to this principle
in the weakening of economic, political, spiritual foundations of society and the state, and therefore this
principle was not considered universal and fundamental, applicable to all cases of legal life [16; 17]. In this
regard, the study of issues of general licensing by type of legal regulation has not received its proper further
development.

However, today the active assertion of the rule of law as the rule of natural human rights, the rule of
law, i.e. the law that meets the ideals of freedom, social justice and equality as a prohibition of state
arbitrariness, the study of this type of regulation becomes very relevant [18]. Since the courts are the most
effective bodies in the field of ensuring the proper balance of interests of the individual and the Ukrainian
state, whose mission is to ensure respect for constitutional human rights and freedoms [19], such regulation,
appropriate social communication in view of the European and Euro-Atlantic course of Ukraine, especially
since the model law-abiding and law-enforcement practice of the highest judicial body acquires a source status
in Ukraine.

The purpose of the article is to search for legal tools for the implementation of the main achievements
of natural law in Ukraine, in particular the study of the permissive provision of human rights standards in the
jurisdictional practice of the Supreme Court.

1. MATERIALS AND METHODS

The methodological basis of the study is a system of scientific approaches and methods of cognition. Among
the research approaches used: axiological — to ensure the value nature of law, as a normative expression and
regulator of individual freedom, free will in the framework of social communication; anthroposocial — to
establish the essential basis of the studied type of regulation, which is associated with ensuring the maximum
possible realization of individual freedom within the existing legal order, dialectical — to identify the general
basis of interaction between person and state, clarify the substantive characteristics of general type of legal
regulation.

Among the methods of cognition used general and special-scientific. From a number of general
scientific it is possible to allocate: structural-functional method by means of which possible communications
of the basic ways of legal regulation in the course of development of the general permission as a legal design
were found out; descriptive method, which directed the research in the direction of identifying the
characteristics, immanent properties of the studied type of legal regulation and the main components of the
general design, i.e. legal prohibitions, legal obligations and legal permits, their specificity conditioned upon
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classification varieties, for further generalisation, and this, in turn, contributed to the presentation of research
results in a clearly defined logical sequence; methods of qualitative and quantitative analysis, which allowed
to form an idea of the content and scope of the general permit as the basis of the relevant type of regulation,
determined by the content and scope of relevant legal prohibitions, legal obligations and legal permits, to
determine the limits of state discretion and freedom individual, private person, to characterise the relationship
between subjective law and legally protected interest; the method of synthesis allowed solving the research
tasks conditioned upon its application to primary sources, materials of international and Ukrainian normative
and judicial practice on important socially resonant issues related to human rights protection, laid the
foundation for activation in legal material; the method of classification facilitated the differentiation of special
permits according to their addressees and functions for the implementation of legal regulation of the general
permit type, as well as allowed distinguishing between direct and indirect forms of positivization of such
regulation; socio-deterministic method has identified causal links between two types of legal regulation —
general and special, and thus — between general legal permits and special legal permits, as the main pillars of
these types of regulation, served to justify the discretion of other government agencies and subjects of power;
concrete-historical method allowed to trace the evolution of philosophical and legal interpretation and
normative recognition of general legal regulation; The method of factor analysis prompted a multifaceted study
of possible options for direct and indirect forms of objectification of general permits, taking into account all
conditions and means for formalizing such permits, which corresponds to the humanistic orientation of law,
its essential orientation.

As special-scientific methods are used: formal-legal method, which was used to demonstrate the content
and form of the subject, possible ways and specifics of expression of permissive legal phenomena in the
national legislation of Ukraine, law enforcement and law enforcement activities of the highest judicial body of
Ukraine; comparative law, which allowed comparing the legal regulation of certain aspects of the subject at
international and national law levels, in particular in view of the jurisdictional practice of the European Court
of Human Rights, the Supreme Court of Ukraine, the Constitutional Court of Ukraine, people in Ukraine to
their international legal, including European standards, namely, in the field of implementation of the right to
housing, the rights of road users, guaranteeing protection from arbitrariness of the state, working to strengthen
general legal regulation in the relevant area of public relations. The applied methods allowed obtaining reliable
and reasonable conclusions and results.

2. RESULTS AND DISCUSSION
2.1. General permissive basis of interaction between the individual and the state

The general permissive type of legal regulation is traditionally defined by the formula “a person is allowed
everything that is not prohibited by law”. It was declared in the French Declaration of the Rights of Man and
of the Citizen (Articles 4, 5), through the normative definition of freedom and its limits [20]. Subsequently, in
the philosophical and legal doctrine, this idea-principle was substantiated in the context of solving the problem
of the limits of state power. Such borders, as the representatives of liberalism emphasised, can be conditioned
only by the need “to protect citizens from internal and external enemies”, “and no other goal should violate
the freedoms of citizens” [21, p. 49].

With the development of the institute of human rights, the effect of the general permissive principle has
shifted to the plane of “restriction of law”, in particular its legality, legitimacy, proportionality, the need for a
demaocratic society. The above mostly reflects the content of general permits new structure provided by the
relevant type of legal regulation. However, a more detailed study of the legal scheme of interaction between
the individual and the state (on the example of Ukraine) allows tracing other manifestations of this type of
regulation. Such a scheme is represented by traditional postulates for democratic societies.

1. Man, his life and health, honor and dignity, inviolability and security are recognised as the highest
social value (Article 3) [22], which provides for the joint duty of the state and its citizens to show the necessary
respect for each person [23]. At the same time, a person's life is associated with the right to protect him from
unlawful encroachments (Article 27) [22] by any means not prohibited by law (Article 281) [24]; b) the
prohibition of “arbitrary deprivation of life” (Article 27) [22], the prohibition of “satisfying the request of an
individual to terminate his life” (Article 3) [24], the abolition of the death penalty [25; 26], and thus — b) with
the right to human dignity (“the right to life and the right to human dignity determine the possibility of
realisation of all other human rights and can be neither restricted nor abolished” (paragraph 6) [27]); d) with the
duty of courts in cases of crimes against life and health of a person “to establish the guilt of defendants and
assign them the necessary and sufficient punishment for their correction and prevention of new crimes” [28] —
which traces the consistent assertion of absolute value prohibition of discretion to terminate it.
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Health is defined in the broadest sense as a state of complete physical, mental and social well-being [29].
Understanding of dignity is explained by the recognition of the nature of the individual as a unique
biopsychosocial value, and honor — a positive social assessment of the person in the eyes of others, based on
the conformity of his actions to conventional notions of good and evil [30]. The inviolability of the person is
identified primarily with the right to liberty and security of person (Article 29) [22], which allows stating one
of the options for a narrow understanding of freedom in the legislation of Ukraine. The security of a person is
the state of his protection from the risk of harm) [31]. At the same time, they discuss the security of freedom
and human development [32, p. 34], which becomes methodologically decisive for the construction of
“national interests of Ukraine” [33].

2. Human and civil rights and freedoms are the main criteria of the state, which determine the content
of laws and other regulations (paragraph 1) [34]. The openness of the constitutional list of rights and freedoms
and the prohibition of reducing their content and scope are sanctioned (Article 22) [22].

3. Man and the state are responsible to each other, which is concretised by the positive and negative
responsibilities of the state [35], and the responsibilities of each person to society [36].

4. The basic principles of domestic policy of the state, among others, include: freedom and creative self-
realization [37]. At the same time, constitutional practice declares a broad understanding of freedom as an
inalienable and inalienable constitutional human right, which provides the opportunity to choose their
behaviour for free and comprehensive development, act independently according to their own decisions and
intentions, set priorities, do everything not prohibited by law, which also means that a person is free in his
activities from outside interference, except for restrictions imposed by law [38].

As can be seen from the analysis of Ukrainian legislation, freedom in this — broad — sense is guaranteed,
and therefore — and indirectly objectified by the tasks, principles and basic institutions of various branches of
law, for example:

— civil — through inadmissibility of arbitrary interference in the sphere of personal life, deprivation of
property rights, except in cases provided by the legislation of Ukraine; freedom of contract, business activities
that are not prohibited by law; judicial protection of civil rights and interests (Article 3) [24];

— family — through the regulation of family relations only insofar as it is permissible and possible in
terms of the interests of their participants and society, considering the right to privacy of their participants,
their right to personal liberty and inadmissibility of arbitrary interference in family life, based on of justice,
good faith and reasonableness, in accordance with the moral principles of society [39], associated with the
rules of conduct established in society based on traditional spiritual and cultural values, ideas of goodness,
honor, dignity, civic duty, conscience, justice [40].

5. The rule of law is based on the principles according to which no one can be forced to do what is not
provided by law (Article 19) [22].

These guidelines for social interaction are aimed at maximizing the freedom of the individual, in
particular in its relations with the state. As you can see, this is achieved through objectification:

1) appropriate behavioral model: “everything is possible, not prohibited by law”;

2) legal tools for its provision. For the state, these are various “deterrents” from interfering with a
person's freedom, for a person, these are both appropriate opportunities and appropriate restrictions on
freedom. In both cases, they are reflected through the main methods of legal regulation. Since its general
permit type is defined as one that is based on a combination of general legal permission in the form of
recognition of the right with the establishment of certain restrictions (exceptions) through legal prohibitions [41,
p. 140; 42, p. 99], then, accordingly, we will consider legal permits and legal prohibitions as the main legal
means of mediating general permissive behaviour. However, only the analysis of legislation in combination
with the practice of its interpretation and application from a given angle allows you to comprehensively track
how the general permit is formed, which is the basis of this type of regulation, identify possible options for its
reflection in legal material identifies possible forms of objectification of general resolution — direct and
indirect.

We substantiate this with specific examples. The permissive ideology was declared in the Resolution of
the Plenum of the Supreme Court of Ukraine “On the Application of the Constitution of Ukraine in the
Administration of Justice” [34]. The Resolution emphasised the establishment of the principle of the rule of
law proclaimed by the Constitution of Ukraine, and the constitutional rights and freedoms of man and citizen
were recognised as directly applicable, determining the content and direction of legislative and executive
bodies, local governments and protection of justice. Also, the focus of judicial activity on the protection
of constitutional rights and freedoms from any encroachment through timely and quality consideration of
specific cases, the inexhaustibility of the constitutional list of rights and freedoms (paragraph 1) [34]. Thus,
the recognition of the originality of constitutional rights and freedoms of man and citizen in Ukraine (in
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particular, as a guide and limiter of the legislature), openness of their list and guarantee by the court from any
encroachment is fully consistent with the permissive idea.

Analysis of the activities of the Supreme Court in the judicial system of Ukraine after the reform of 2016
allows stating the consistent implementation of the outlined legal values. Thus, in the decisions of the Supreme
Court it is possible to trace the direct use of the general permissive construction — directly or indirectly.

2.2. “Everything is allowed, except” as a model of direct embodiment of the general permit design

“Everything is allowed, except” as a model of direct implementation of the general permit structure in the
practice of the Supreme Court in Ukraine: 1) is associated with the degree of formalisation of law “if not
provided, then...”, “in all cases unless otherwise specified” etc); 2) used when it comes to the realisation of
individual rights, features of contractual regulation, the separation of private and public interest.

First of all, it concerns the issue of appealing in court against decisions, actions or omissions of public
authorities, their officials and officials. Thus, in accordance with Part 3 of Article 392 of the Code of Criminal
Procedure of Ukraine, decisions of the investigating judge may be appealed in the cases provided for by this
Code. There are no appeals against the decision of the investigating judge to grant permission for an
unscheduled inspection. However, based on the conclusion of the Constitutional Court of Ukraine that an
appeal against a court decision is possible in all cases, except when the law prohibits such an appeal (paragraph 2,
item 3.2 [43]), the Supreme Court ruled that the appellate courts are obliged to open appellate proceedings on
appeals against the above-mentioned decisions of investigative judges [44].

This Resolution is important in view of the coherence of the positions of the Supreme Court and the
Constitutional Court of Ukraine, and even more so in terms of strengthening the guarantee of implementation
of decisions of the body of constitutional jurisdiction. It is a question of criminal punishment for intentional
non-fulfillment or non-observance by the official of acts of the Constitutional Court of Ukraine (art. 382) [45];
proclamation by the Constitutional Court of Ukraine of its legal positions as direct regulators of public
relations [46].

Another example of the general permissive right to appeal is the position of the Supreme Court,
according to which “any member of the territorial community whose rights have been violated has the right to
appeal the relevant action or decision of the subject of power in court, as violation of local rights self-
government inevitably leads to a violation of the rights of every resident of the municipality” [47].

A similar (permissive) approach is used to guarantee access to justice. In clarifying the issue of the
credentials of the representative of the candidate for President of Ukraine, it was noted that “it is necessary to
avoid too formal attitude to the requirements of the law, as access to justice must be not only factual but also
real”, and the supra-world formalism under the hour of decision nutrition should accept the call to declare abo
complaint violations of the right to a fair judge's defense [48].

We trace the general permit construction in the Resolutions of the Grand Chamber on:

1) realisation of the right to professional legal assistance. It is noted that the inclusion in the costs of
legal aid services for the preparation and submission of documents not expressly provided by the Civil
Procedure Code of Ukraine, does not indicate an artificial increase in the work of a lawyer by submitting such
documents. Based on the circumstances of the case, the lawyer independently determines the strategy of
protection of the interests of his client and the algorithm of actions to meet the requirements of the latter and
his best protection [49];

2) application of contractual regulation: provided that if the law and the contract regulate differently
the issue of foreclosure on the subject of the mortgage, the requirements of the contract apply, if such do not
contradict the law or are not prohibited by law [44];

3) jurisdiction of the dispute: determined based on Art. 19 of the Civil Procedure Code of Ukraine
criteria for delimitation of cases, the Grand Chamber summarised that in civil proceedings can be considered
any case in which at least one party is a natural person, if their decision is not attributed to other types of
proceedings [50].

In the context of the case under investigation, it is important for the European Court of Human Rights
to conclude that proceedings classified as part of “public law” under national law may fall within the “civil”
part of Article 6 if the outcome of the case is decisive for private rights and responsibilities when it comes to,
for example, the sale of land, the management of a private clinic, property interests, the granting of
administrative permission in terms of professional practice or a license to serve alcoholic beverages [51-53].
And more and more state intervention in the sphere of everyday life, for example, in the field of social
protection, requires the European Court of Human Rights to analyse the characteristics of public and private
law before concluding a classification of the claimed right as “civil” [54-56].
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2.3. Legal prohibitions and legal obligations as a means of direct objectification of the general permit type of
legal regulation

Legal prohibitions are passive legal obligations that are implemented in the form of compliance with relevant
legal norms [42, p. 99]. As exceptions to the general permit, such prohibitions define the scope of legal freedom
of the individual, serve as “building material” of the general permit type of legal regulation. The study of the
nature of such legal prohibitions on the materials of the practice of their interpretation and application by the
Supreme Court allows tracing the effect of the whole mechanism of general legal regulation, and hence — the
specific features of its external consolidation. Here it is necessary to consider a number of factors determining
the following study: 1) the sources of prohibitions, which are only prohibitive rules of law; 2) features of
dissemination interpretation; 3) the task of the court in Ukraine.

First of all, we should pay attention to the example of the Supreme Court's approval of a legal ban (as
a general restriction): “It’s more than the fence of the subject of the state at the night time to decommission
the vigilant activity in the uninhabited accommaodation, put into a rich apartment booth, in an effective way, to
defend the right of the bagger’s booth to win the wet life and calm” [57]. This example is also important in
view of ensuring the balance of private interests of different entities that simultaneously exercise their freedom,
i.e. there is competition between general permits — the business entity and the occupant of the house.

The Supreme Court also determines the content and scope of the ban. An illustration here is the legal
position on determining the content and scope of the ban on the alienation of agricultural land in a way other
than “share-by-share” [58]. In this context, we consider the Resolution, which contains an interpretation of the
prohibitions provided by the Rules of the Road [59]. The position on the effect of the sign “stopping is
prohibited” on the whole road (the side of the road where the sign is installed), the element of which is the
sidewalk, led to the conclusion that the plaintiff's actions were to leave the car on the sidewalk in the area of
the road sign 3.34 “Stopping is prohibited” constitute the objective side of the administrative offense provided
for in part one of Article 122 of the Code of Ukraine on Administrative Offenses [60].

Ensuring freedom of campaigning in the election of the President of Ukraine, the Supreme Court pointed
to the rebuttal of the plaintiff's representative (according to which the President of Ukraine cannot be a
candidate for President of Ukraine and perform his functions or powers) and stressed that “campaigning does
not include official notification during the election process about the actions of candidates for President of
Ukraine related to the performance of their official (official) powers under the Constitution or laws of Ukraine”
[48], which defended the general type of legal regulation of public relations by establishing the content and
scope of the ban .

In the practice of the Supreme Court there is an indication of the specific features of the application of
legal prohibitions, for example, as restrictions: 1) business activity: “To qualify the actions of a person under
Art. 213 of the Criminal code of Ukraine it is necessary to establish, whether activity which is carried out by
the person, business or other economic, whether it is systematic” [61]; 2) the right to privacy: “In deciding on
the application of a restrictive provision, the court... must assess the proportionality of the service of the rights
and freedoms of the person, considering that these measures are related to the wrongful conduct of such
person.”

Equally important is the Supreme Court's finding that there is no prohibition, which automatically leads
to an increase in freedom and, consequently, the recognition of a generally permissible type of regulation in
this area of public relations: “The law does not prohibit the agreement provided by Articles 407-412 of the
Civil Code of Ukraine and Article 102-1 of the Land Code of Ukraine” [63]; “Current legislation does not
establish prohibitions and conditions for the use of the owner of a residential building, apartment for business
activities, trade activities” [64]. In this context, it is important to mention the Resolution of the Grand Chamber
of the Supreme Court, which declares the norm unconstitutional to decriminalise the act, namely, the official
statement of inconsistency with the Constitution of Ukraine annuls its legal force, what is behind the change is
equal to the inclusion of such a norm on the legislator's level [65].

Legal obligations, which are an active form of a person's legal obligation, also perform the functions of
a general permit limiter. The point is that the limits of a person's legal freedom are set not only by prohibitive
principles and norms of law, but also by principles and norms of a binding nature.

This broad approach to understanding the limiters of general permission is quite consistent with one of
the proposed in legal doctrine definitions of “type of legal regulation”, namely, as the most important type
of combinations (combinations) of basic methods of such regulation — prohibitions, obligations, permits [66,
p. 308].

In the practice of the Supreme Court we find examples:

— approval of a legal obligation, and at the same time an example of protection of the general permit
type of legal regulation. This is the conclusion on setting the amount of monthly installments for the
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maintenance of an apartment building: “given the lack of an imperative rule on the establishment of the same
amount of contribution for owners of apartments and non-residential premises, the decision of the general
meeting of the association of co-owners of an apartment building to establish a contribution to the owners of
non-residential premises in a larger amount than to the owners of apartments, does not contradict the law” [67];

— determining the content and scope of legal obligations as restrictions on legal freedom. In particular,
this is a legal position according to which, although a pet is not a source of increased danger, its owner must
fully compensate the damage caused to another person or his property in accordance with Article 12 of the
Law of Ukraine “On Protection of Animals from Cruelty” [68]. In the context of determining the content and
scope of the legal obligation as a limiter of the general permit, we assess the position of the Supreme Court
that enforcement of the obligation to submit an electronic declaration of a person authorized to perform state
or local government functions alternatives to the right to choose to file such a declaration by a believer violates
his rights and freedoms [69].

An example of the absence of legal obligation is the legal position on the lack of legal obligation of the
new apartment owner to pay the debts of previous owners (tenants) of the apartment for their previously
received housing and communal services, unless provided by the contract of sale [70].

2.4. Special permits as a means of objectification of the general permit type of legal regulation

Special permits as a means of indirect objectification of the general permit type of legal regulation are
associated with providing subjects with opportunities to take certain positive actions or refrain from them.
Such permits form the basis of another type of legal regulation, which is reflected in the formula: “Only what
is expressly permitted by law is allowed”, which means that they are logically related to general prohibitions
and are exceptions — limiters of the general prohibition. The analysis of the described legal permits in the
practice of the Supreme Court allows tracing the trends in the implementation of permissive ideas, among
which the following.

Determining the content and scope of individual legal permits “works”, on the one hand, to narrow the
capacity of subjects of power and other entities that fall within the scope of special legal regulation, and on the
other — to expand the legal freedom of the individual, and therefore — and the general type of legal regulation.

For example, it is possible to observe restrictions of the special permission for termination of the
employment contract at the initiative of the employer with separate categories of workers. This is a Resolution
stating that “the publication of a work of art by a researcher and pedagogical worker, regardless of its content
and individual perception of this work by others, cannot be considered an immoral misdemeanor and therefore
cannot be grounds for his dismissal under paragraph 3 of part one. Article 41 of the Labour Code of
Ukraine” [71]. Another example of narrowing the special permit is the legal position that “the presence of an
act of examination by a commission of psychiatrists on signs of mental disorder in a patient, in the absence of
other relevant and acceptable evidence of appropriate health, is insufficient to decide on involuntary
hospitalisation of such a person to a psychiatric institution without his or her informed consent” [72].

No less important in the context of special permits is the problem of state discretion (discretionary
powers). The Constitutional Court of Ukraine connects them primarily with the principle of legal certainty as
an important component of the rule of law, which “does not preclude the recognition of public authority certain
discretionary powers in decision-making, but in this case there should be a mechanism to prevent abuse” [73].
Such considerations of the Constitutional Court of Ukraine are fully consistent with international legal
standards, the sources of which are, in particular, the Report on the Rule of Law approved by the European
Commission for Democracy through Law (paragraphs 41, 45) [74]. The conclusion that the constitutional
principle of the rule of law requires legislative consolidation of the mechanism to prevent arbitrary interference
of public authorities in the exercise of their discretionary powers in the rights and freedoms of the individual
[73], corresponds to paragraph 52 of the Report.

The European Court of Human Rights has not overlooked the issue of the exercise of discretionary
powers The Decisions “Chorherr v. Austria”, “Kokkinakis v. Greece” note that “Contracting States enjoy a
degree of discretion in determining the existence and limits of necessary intervention, but it is inextricably
linked to European oversight of both law and law” [75], “adopted by independent courts. The task of the
European Court of Human Rights is to determine whether a measure applied at national level is justified in
principle and whether it is proportionate to a legitimate aim” [76]. As you can see, the European Court of
Human Rights draws attention to the limits of state power in carrying out all types of legal activities of the
state, including legislative.

The Supreme Court also examined state discretion. The “Scientific Opinion on the limits of discretion
of the subject of power and judicial control over its implementation” sets out a number of theoretical provisions
that may claim the role of doctrinal, concerning the nature of discretion as: 1) power not related to the concept
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“Subjective right”, and therefore — not applicable to individuals, but only to the relevant competent authorities;
2) “legal obligation”, which can and/or should be realised in the public interest. It consists in choosing a certain
action or omission, and in choosing a solution or action among the options that are directly or indirectly
enshrined in law. The formal basis of such authority is a relatively defined rule of law (alternative rule or rule
with evaluative concepts) [77].

For our study, the considerations in the Conclusion constitute an important methodological basis, as
they allow: 1) to distinguish the discretion of a person within the general resolution: “can be directly
prohibited” (outlined by relevant legal prohibitions and legal obligations), powers under the general
prohibition: “only the permitted is permissible” (although this permission will be relatively definite); 2) to
analyse the practice of the Supreme Court from the standpoint of explaining valuation concepts as formal
grounds for discretion and, consequently, proper exercise of such powers in accordance with the requirements
of ensuring the content of constitutional rights and freedoms of a person, which is a kind of protection
(objectification) of the general permit type of legal regulation. As an illustration, we can mention the provisions
of the Supreme Court's rulings on the content of the concept of “sincere repentance” [78], “pardon” [79], the
principles of less lenient punishment than provided by law [80], the definition of “abuse of procedural
rights” [81].

It should be noted that the Supreme Court, exploring the limits of discretionary powers, uses the concept
of “legally protected interest”, and at the same time relies on the relevant decision of the Constitutional Court
of Ukraine. Interestingly, this Decision establishes a methodology for understanding both “subjective law” and
“related interest” as permits. But the first, according to the Constitutional Court of Ukraine, is a special permit,
i.e. a permit reflected in the well-known formula: “All that is provided by law is allowed”, and the second — a
simple permit, i.e. a permit to which no less well-known rule can be applied: “Everything that is not prohibited
by law is allowed” [82]. Thus, we get for analysis another kind of special permission, namely, in the form of
subjective rights of the person, including the category of “legitimate interest” as the embodiment of the general
permissive idea. When analysing special permits, it is necessary to keep in mind their differentiation according
to the addressee (subjects of power; subjects covered by the rule “allowed only expressly provided by law”;
individuals, reflected in the concept of subjective law), as this will determine their ability to provide a general
type of legal regulation.

In the case law of the Supreme Court, there are examples of approval (with subsequent development)
of such special permits, such as: within the meaning of Article 8 of the Convention for the Protection of Human
Rights and Fundamental Freedoms, and therefore its subsequent eviction from the relevant housing is an
unjustified interference in the private sphere, a violation of the right to respect for housing [83]. As you can
see, here the understanding of the concept of “housing” is expanded, and thus — the scope of legal freedom of
the individual. In its position on this issue, the Supreme Court facilitated the implementation of the European
standard of housing law set out in the judgment of the European Court of Human Rights in “Chapman v. The
United Kingdom” [84], and also strengthened the general legal type of legal regulation in a certain area of
public relations.

One can also trace the Supreme Court's finding that special permits are not required, as a result of which
it directly defends the general permit type of legal regulation. Thus, defending the general permit regime in
the field of public relations introduced by the Civil Code of Ukraine under part two of Article 383 “Rights of
the owner of a house, apartment”, the Supreme Court pointed out that “the person's redevelopment of the
apartment owned by him, which does not involve interference in the structural elements of the building, does
not require obtaining appropriate permits for such work™ [64].

Otherwise, the Supreme Court ruled that there was no special permit, which should signal the existence
of an obstacle to the exercise of a person's right, the realisation of his legitimate expectations: “The legislation
of Ukraine does not contain a special procedure for compensation for damage to non-residential real estate
damaged during the anti-terrorist operation, therefore, Article 19 of the Law of Ukraine “On Combating
Terrorism” does not create a legitimate expectation of receiving such compensation from the State of Ukraine,
regardless of the territory — controlled or uncontrolled Ukraine — the act took place” [85].

The category of “legitimate interest” is understood by the Supreme Court in view of its “permissive
interpretation” by a body of constitutional jurisdiction. In addition, the Supreme Court formulated the
definition of interest as an object of judicial protection in administrative proceedings, which in addition to the
general features of interest, must contain special, defined by the Code of Administrative Procedure of
Ukraine [86]. If the first group of features is necessary for the assignment of a category to the “interest”, the
second — allows qualifying such an interest as an object of judicial protection in administrative proceedings.

It is emphasised that since it is a question of restricting the right of access to justice, the obviousness of
the plaintiff's lack of legitimate interest must be beyond reasonable doubt. If there is such doubt, it must be
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interpreted in favour of the plaintiff, and therefore the court must consider the case on the merits. This issue
should be decided, first of all, by the court of first instance, which has a wide discretion [86]. The above
illustrates that the Supreme Court has declared an understanding of the legitimate interest in the context of the
general permit structure, as well as the scope of the court's discretion. This understanding of the legitimate
interest is consistently reproduced and developed by the Supreme Court in its further work [87].

CONCLUSIONS

From the above it can be seen that the general permit structure (“everything is allowed, not prohibited by law”)
is conditioned by the legislative enshrinement of the basic principles of building human-state relations and
potentially forms the methodological basis of state human rights and freedoms. In the practice of the Supreme
Court as a component of the system of the most effective guarantees of human rights in Ukraine, such a
construction is associated with certain features of the formalisation of law and is objectified:

— directly (with the help of legal tools to mediate the general permit as a basis for the relevant type of
regulation (we are talking about the implementation of certain rights, in particular, the right to protection,
features of contractual regulation, separation of private and public interest) and/or its limiters — legal
prohibitions and legal obligations);

— indirectly (through special permits, the addressees of which are entities that are “obliged to act only
on the basis, within the powers and in the manner prescribed by the Constitution and laws of Ukraine”).

As the practice of the Supreme Court demonstrates, the following issues are of great methodological
importance for the study of the legal implementation of general permits:

1) discretionary powers, which allows: a) distinguishing the discretion of the person within the general
permit from the discretion of the subject of power within the general prohibition; b) analysing the legal
interpretation of Ukraine in terms of explaining valuation concepts as formal grounds for discretion, and hence
the proper exercise of such powers, in accordance with the requirements of ensuring the content of
constitutional rights and freedoms, which is a kind of protection of general legal regulation;

2) special permits related to the subjective right of a person (from the standpoint of the general
permissive type of legal regulation, the degree of possible — from the point of view of law — a person's
behaviour seems to be determined not only by the negative aspect (“everything but”), but also by the positive
aspect (“everything, namely”). Accordingly, such special permits are able to “strengthen”, guarantee the
permissive nature of human rights, promote its establishment. Since this is a sphere of realisation of human
rights and freedoms, such permits cannot be essentially within the framework of the construction of a general
prohibition, on the contrary, they must “function” in the area of a general permit;

3) legitimate interests, which, on the one hand, serves as a direct form of implementation of the general
permit, and on the other — determines the limits of state discretion.
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Ouaexcanap Mukodsaitonu byxanesuu

Hayionanvna akademis npagosux nayk Yrpainu
Xapkie, Ykpaina

Kageopa xoncmumyyitinozo, aominicmpamusrozo ma Qinancosozo npasa
Xmenvruybkuil yHieepcumem ynpaeninia ma npasa imeri Jleonioa FO3vko6a
XmenvHuyvkutl, Yxpaina

Alli1a MukoJiaiBHa IBaHoBchbKa

Kageopa xoncmumyyiiinozo, aominicmpamusHo2o ma QiHancosozo npasa
Xmenvruybkuil yHieepcumem ynpaeiinia ma npasa imeri Jleonioa FO3vko6a
XmenvHuyvkutl, Yxpaina

B’siueciaB AnatodaiiioBny Kupunenko

Kageopa oepoicasnoeo ynpasninms
Kuiscokuu Hayionanvruii ynisepcumem imeni Tapaca Lllesuenka
Kuis, Ykpaina

BU3HAUYEHHS ITIPABOBUX KATEI'OPIH «ITYBJITYHA BJIAJIA»,
«[IYBJIYHA AAMIHICTPALIA» TA «I1YBJIYHE AIMIHICTPYBAHHSI»
B CYYACHIU JOKTPUHI AAMIHICTPATUBHOTI O ITPABA

AHoTauiss. Y cmammi Oocrioxcyemovcs cymmuicmb  nyoniunoi enaou, nyoniuHoi aodminicmpayii ma nyoniuHozo
AOMIHICMPYBAHHS K NPABOBUX KAME2OPIll, 8USHAUAEMbCA IX CNIBGIOHOWIEHHS K OCHO8U 0151 YOPMYBAHHA ONMUMATLHOT
moOdeni peanizayii nyoaiunoi enaou 6 Ykpaini 6ionosioHo 00 O0eMOKPAMUYHUX NPUHYUNIE OepiHCABOMBOPEHHS, WO €
AKMYAIbHUM § CYHACHUX YMOBAX, 8PAX08YIOUU HeOOXIOHICIb NPUBCOeHHs Op2anizayii pobomu opeawie nyoaiuHol enaou
00 €BPONELCLKUX CManoapmie y ceimii €8poinmespayitinux npacHenv Ykpainu, ii nepexody 00 €8poneicbkoi
yusinizayiunoi moodeni QYHKYyioHysanus nyoniuHo-npagosux iHcmumymis. Memow yvo2co OdocriodcenHs 6yn0
nPOaHanizyeamu Cymuicno NOHAMb «NYONIUHA 61a0ay, «NYONIUHA AOMIHICMpayisy ma «nyoniune aOMIHICMPY8AHHAY, A
MaKoic O0CHIOUmMU CniBGIOHOUIEHHSL YUX NPABOBUX KAMe20pill y CYUACHill aOMIHICIMPAMUEHO-NPABOSIil OOKMpuHi. [l
docsienenHs yiei memu y 00CAIOHCeHHI OYaU GUKOPUCMAHE 3a2abHOPDINOCODCHKI, 302ATIbHOHAYKOBI MEMOOU HAYKOBO2O
ni3HAHHA (OlaneKmuunull, aHanizy, abcmpaxyii, cucmemHuil), KOHKpemHi Memoou HAyKo8020 NI3HAHHA (NOPIGHAIbHO-
npagosuil (KOMNApamuerull), iCmopuKo-npagosull), a MaKolc CReyiarbHO-IOPUOUYHI Memoou (hopMarbHO-nPasosull,
CUCTNEeMHO-CIPYKMYPHUL, OisibHicHul). Y pesyrvmami npoeedeHo2o O00CHIONCeHHs CYMHOCMI NpAasosux Kamezopiu
«nyoniuHa 61a0ay, «nyoaiuHa aOMIHICmMpayisny ma «nyoaiyHe aOMIHICMPY8AHHY 3aNPONOHOBAHO 1ACHI OeqDiHiyiil yux
npagogux Kamezopiil i 3p001eHO BUCHOBOK, W0 KAMe2opis «NyOiuHa AOMIHICMPAYisny GUSHAYAE, AKUM YUHOM 0Y0yembcs
nyoniuna 6naoa, sAKi cy6’ekmu HAdileHi NOBHOBANCEHHAMU w000 ii peanizayii, mooi AK Kamezopis «nyoniune
AOMIHICMPYBAHHSLY 610006paAdCAe 3MICIMOBHY YACMUHRY NYONiYHOL 61a0u, mobmo Gopmu ma nopsaoox ii peanizayii

KurouoBi cioBa: sudu nyoniynoi é1aou, Kouyenyii cymuocmi nyoaiunoi aominicmpayii, 30ilcHeHHs NYONiuH020
aominicmpyeanus, nyoniynull inmepec, cyo’ekmu nyoniunoi enaou, peanizayis nyoaiunoi e1aou
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DEFINITION LEGAL CATEGORIES “PUBLIC AUTHORITY?”,
“PUBLIC ADMINISTRATION” AND “PUBLIC ADMINISTRATING”
IN THE MODERN DOCTRINE OF ADMINISTRATIVE LAW

Abstract. The article examines the essence of public authority, public administration and public administrating as legal
categories, defines their relationship as a basis for forming an optimal model of public authority in Ukraine in accordance
with democratic principles of state formation, which is relevant in modern conditions, given the need to bring the
organization of public authorities to European standards in light of Ukraine's European integration aspirations, its
transition to a European civilizational model of public law institutions. The purpose of this study was to analyse the
essence of the concepts of “public authority”, “public administration” and “public administrating”, and to investigate
the relationship between these legal categories in modern administrative law. To achieve this goal, the study used general
philosophical, general scientific methods of scientific knowledge (dialectical, analysis, abstraction, system), specific
methods of scientific knowledge (comparative law (comparative), historical law), and special legal methods (formal legal,
system-structural, activity). As a result of the study of the essence of the legal categories “public authority”, “public
administration” and “public administrating” proposed their own definitions of these legal categories and concluded that
the category “public administration” determines how to build public authority, which entities are endowed powers for
its implementation, while the category of “public administrating” reflects the substantive part of public authority, i.e. the
form and procedure for its implementation

Keywords: types of public power, concepts of essence of public administration, implementation of public administration,
public interest, subjects of public power, realisation of public power

INTRODUCTION

Ukraine's path to the European community, its transition to the European civilisation model of public law
institutions, the ongoing reform processes encourage the reconsideration of the role of the state in regulating
and implementing social relations, forming a politically organised society, building a legal, democratic
European state, in which the person, his life and health, inviolability and security are recognised as the highest
social value and citizens can freely and actively participate in public law matters. This requires a review of the
relationship between the state and citizens, improving the organisation of public authorities, bringing it to
European standards.

For the first time, the need to reform the system of public power was identified in the Concept of
Administrative Reform in Ukraine, which was approved by the Decree of the President of Ukraine in 1998 [1].
However, this Concept had a number of shortcomings, in particular, it did not contain clear provisions on the
division of powers between executive bodies vertically, did not enshrine the need for transparency in their
decision-making processes, and therefore did not become a conceptual framework for solving all problems.

During 1999-2013, several projects were developed concepts of reforming public authorities, which
provided for different options for the territorial organisation of public authorities and the principles of relations
between such bodies on a horizontal and vertical basis. In particular, the main directions of public
administration reform were set out quite clearly in the Concept of Public Administration Reform, which, in
fact, officially used the term “public administration” [2]. Since 2015, the Ukrainian Parliament and the
Government, with the participation of Ukrainian and European experts, have adopted a number of regulations
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aimed at intensifying public administration reform in Ukraine. Such acts include the new Law on Civil
Service [3] and bylaws aimed at its implementation, the Concept of the introduction of positions of reform
specialists [4]; the concept of optimising the system of central executive bodies [5].

The importance of adopting the Public Administration Reform Strategy until 2021 should be pointed
out separately [6]. This Strategy has been developed in accordance with European standards of good
administration on the transformation of the system of public administration [6]. In addition, on July 21, 2021,
the Cabinet of Ministers of Ukraine adopted an order “Some issues of public administration reform in
Ukraine”, which approved the Strategy for Public Administration Reform of Ukraine for 2022-2025 and
approved an action plan for its implementation. The main goal of this Strategy is to build in Ukraine a capable
service and digital state that protects the interests of citizens based on European standards and experience [7].
Important areas of public reform in Ukraine are also identified in the Council of Europe's Action Plans for
Ukraine, which have been implemented since 2005. The Council of Europe Action Plan for Ukraine for 2018-
2021 is currently in force [8], which has been extended until the end of 2022.

Thus, modern Ukrainian administrative law is characterised not only by the adoption of new regulations,
but also the introduction into legal circulation of new categories that are inherent in the administrative law of
the European standard. The concept of “public authority” is becoming more common, and the concept of
“public administration” is being replaced by the concept of “public administration” and “public
administration” in administrative law doctrine and practice. Of course, these terms are interrelated. However,
the question arises: how identical is their content?

In the Western administrative and legal doctrine, a large number of scholars have paid attention to the
organization and exercise of public power, the essence of the concepts of “public administration” and “public
administration”. In particular T.B. Jergensen, B. Bozeman analyzed the legal and social nature of the public
interest [9, p. 356-357]; P. Panagiotopoulos, B. Klievink, A. Cordella studied the issues of public interest in
the functioning of digital government [10]; J. Alford, K. Geuijen, S. Douglas, P. Hart devoted his research to
the analysis of the essence of public administration and the role of individual subjects of public administration
in government [11, p. 8]; C. Conteh, B. Harding, A. Pirannejad, M. Janssen, J. Rezaei studied the issue of
ensuring the public interest at different levels of public administration [12, p. 5; 13]; The works of L. Kuitert
are devoted to the problems of public administration in certain spheres of state and public life. L. Kuitert,
L. Volker,M. Hermans, S. Douglas, A. Meijer, I. Criado, R. Gil-Garcia [14, p. 260-261; 15, p. 947-949; 16,
p. 440]; M.B.S. Bojang in his research, focused on the problems of public administration in the public sector,
analysis of the relationship between “public authority” and “state authority” [17, p. 5]. The work of these
scholars is dominated by the principle of human-centeredness and mostly analyzes the issues of public values
in public administration, considers the problems of public authority from the standpoint of public interests,
while issues that are the subject of this study are touched upon only briefly.

In Ukrainian administrative and legal science to the problem essence of the categories “public
authority”, “public administration” and “public administrating” many scientists also turned their attention to
scientific research. For instance, V. Averianov analysed the essence of state power as a type of public
power [18, p. 1-14]. A. Bukhanevych emphasised the role of public administration in the implementation of
public control in civil society [19, p. 47-49]. O. Lialiuk defined the concept of public power and the main
elements of its implementation [20, p. 84]. The work of T. Carabin is devoted to the issue of the powers of
public administration [21, p. 8]. T. Carabin [21, p. 8]. S. Kovalchuk investigated the problems of defining the
concept of public authority in the theory of state and law [22, p. 50-51]. V. Kolpakov paid considerable
attention to the analysis of the legal nature of public administration [23, p. 28-31; 24, p. 13, 14], the analysis
of the essence of public administration is devoted to the work of V. Malynovskyi, who defined the content of
this category as a set of state and non-state subjects of public power [25, p. 168-169; 26, p. 18], and
R. Melnyk [27, p. 125], |. Paterylo [28, p. 84] and A. Prykhodko [29, p. 71-73]. E. Taran thoroughly analysed
the problems of the relationship between the concepts of “public authority”, “public administration” and
“public administrating” in the modern conditions of state and legal development of Ukraine [30, p. 34-35].
However, the subject of research of Ukrainian jurists were mainly some issues of organisation and
implementation of public authority, the nature and structure of public administration, understanding the
content of public administrating. While systematic analysis of the relationship between these legal categories
in the Ukrainian legal doctrine was not paid attention.

That is why the purpose of the article is analysis of the essence of the concepts of “public authority”,
“public administration” and “public administrating”, and the study of the relationship of these legal categories
in modern administrative and legal doctrine.
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1. MATERIALS AND METHODS

The methodological basis for the study was system of methods of scientific cognition, including general
philosophical, general scientific methods (dialectical, analysis, abstraction, system), specific methods of
scientific cognition used in many branches of science (comparative law (comparative), historical law), and
special legal methods (formal-legal, system-structural, activity), etc. General philosophical methods of
cognition were used by the authors of this study at all stages of the cognitive process. The dialectical method
was used in the analysis of doctrinal approaches to the definition of “public authority”, “public administration”
and “public administrating”.

The use of the method of analysis in the study helped to determine the characteristics of public authority,
analytical interpretation allowed to identify the components of this concept, which are state power, local
government and direct democracy. In particular, to substantiate the thesis that, despite the presence of many
common features between state and public authorities, the subjective composition of the latter is much broader.
Using the method of abstraction, the authors define the categories of “public authority”, “public
administration” and “public administrating”, based on the doctrinal achievements of legal scholars to draw a
general conclusion about the characteristics of each of these concepts.

The systematic method was used in the analysis of the essence of public authority, its individual
elements. Means of a systematic approach have become an important component of the general methodological
basis of the study and contributed to a deep understanding of the structural and functional content of public
power, the relationship of its components, namely state power, direct democracy and local self-government,
which are designed to promote the public interest, and also allowed to define public power as the ability of
individuals and legal entities, bodies and officials to influence public and public policy issues.

The comparative legal (comparative) method was used in the research process. This method was used
in the analysis of doctrinal approaches to the concept of public administration and public administration in
Western and Ukrainian administrative and legal doctrines, in particular, on organizational and functional
concepts of public administration, identifying differences in approaches of foreign and Ukrainian scholars to
understand public administration. The historical method of cognition was used by the authors in highlighting
the chronological sequence of development of the legal framework for reforming the organization and
implementation of public authorities in Ukraine. This identified the absence of the terms “public
administration” and “public administration” in national legal acts, in contrast to foreign legislation, which
helped to substantiate the relevance of the research topic. The method of formal logic became the basis for
constructing their own definitions of the studied categories, i.e. in giving their own definitions of public
authority, public administration and public administration, and the implementation of the substantive
characteristics of these administrative and legal institutions.

Special legal methods were also used, in particular, formal-legal and system-structural methods were
used in the development and research of the terminology of this article, namely in the study of the content of
the categories “public authority”, “public administration” and “public administrating” definition of the
specified legal categories. In the context of application of the activity method in the research the phenomenon
of public administration is determined, which is related to its functional orientation and reflects the substantive
part of public power, i.e. the form and procedure of its implementation. This approach to methodology allowed
to present the author's vision of the essence of public authority, to define its components, to analyse doctrinal
approaches to understanding the essence of “public administration” and “public administrating”, to distinguish
these legal categories, to obtain scientifically sound results, to make reasonable and effective conclusions on
the relationship between the concepts of “public authority”, “public administration” and “public
administrating” in the modern doctrine of administrative law.

The source base of the study was the work of scholars in the field of administrative law and public
administration, which highlight the content and features of the concepts of “public authority”, “public
administration” and “public administrating”.

2. RESULTS AND DISCUSSION

2.1. Concepts and types of public authority

The organised functioning of society is ensured by the government. Thus, methods and forms of realisation of
such power, its sources can be various. In the case where the source of power is the people, such power is by
its origin public, i.e. public. The public nature of such power is manifested in the fact that the very ability to
dominate is the result of the consolidation of individual powers of each member of society and their transfer
to a new public entity. By creating a public entity, society determines the subject of its jurisdiction and transfers
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to it part of its powers to address these issues. Thus, by its nature, public authority is derived from the will of
each person — a member of an organised community. In this case, a person is simultaneously in two aspects:
on the one hand, as part of the source of public power, the entity that delegates its powers; and on the other —
as an object to which public power will later be directed [31, p. 8].

It should be noted that, despite the fact that the concept of public authority is well established in the
legal conceptual apparatus, but it is rarely analysed in the scientific literature and therefore today,
unfortunately, in administrative law doctrine there is no single approach to the essence and content of this
category. In the Legal Encyclopedia, public power is defined as socio-political power, democracy, and its main
types are, respectively — the power of the people as direct democracy, direct democracy (elections,
referendums, etc.); state power (legislative, executive, judicial); local self-government — local public authority
exercised, in particular, by territorial communities, representative bodies of local self-government (councils),
executive bodies of councils, village, settlement and city mayors, etc. [32].

Some scholars emphasize the relationship of public authority with the concept of democracy, giving a
fairly generalised definition. In particular, O. Lialiuk defines public power as a kind of power in the state,
which is focused on managing all state infrastructure, implemented mainly through a specially created
apparatus of government, considering the interests of the vast majority of the population, emphasising that
such power is aimed at meeting the needs of economically dominant class [20, p. 84].

The definition given by S. Kovalchuk most accurately reflects all the essential characteristics of public
power, who considers public power as a kind of socio-political, sovereign, legitimate power, which is based
on public interest and impersonal nature, expressed in the system of public, public-political, volitional relations
that arise between bodies and officials of the state (endowed authorities), individuals and legal entities, which
are mostly subjects of civil society (who delegate their powers first) based on public law and law [22, p. 51].
That is, the concept of public authority is closely intertwined with the concept of public law, the purpose of
which is to satisfy the public interest, which, according to S. Kovalchuk, is aimed at solving social, socio-
political and volitional relations [22, p. 50]. In fact, the public interest is the basis for the activities of public
authorities, so on the basis of this feature can determine the characteristics of individual public authorities, the
main among which is the state, which, accordingly, implements state power as a kind of public authority.
Therefore, the state interest can be considered only one of the elements of public interest [33, p. 141].

The concept of public power is often associated with state power. However, these concepts are not
equivalent. As for the concept of state power, the Legal Encyclopedia defines state power as a type of public
power exercised by the state and its bodies, the ability of the state to subordinate the behaviour and activities
of people and associations in its territory to their will, i.e. power “organisation of the dominant part of the
population, which (organisation), ensuring the integrity and security of society, manages it in the interests of
this part of it and organises the satisfaction of social needs” [32].

Some scholars consider state power as a system of state powers of its bodies and officials. Thus,
according to R. Pohorilko, state power is the will of the state, its bodies and officials to exercise their functions
and powers by adopting legal acts within the limits and in the manner prescribed by the Constitution and laws
of Ukraine [34, p. 9]. V. Averianov pointed out that the essence of state power is the ability of the “state to
make binding decisions and enforce them” [18, p. 12].

Thus, state power is the realisation of the will of the state, which is expressed in the legally defined
powers of state bodies and their officials aimed at implementing the tasks and functions of the state, ensuring
stability and development of society and protection of human and civil rights and freedoms [35, with. 162].

As rightly noted by O. Halus, state power in form and content is always public power, but public power
is not always exercised only by the state. It can also be implemented by other elements of civil society (people
or part of it, territorial community, political parties, public organizations, etc.). Thus, public power is a broader
concept than state power, because it is exercised by a wider range of subjects [36, p. 294; 37, p. 24]. After
analysing the provisions of Art. 5 of the Constitution of Ukraine, which uses the term “power” and not “state
power”, meaning public power in general, the author concludes that it enshrines such types of public power as
direct democracy, state and municipal power [37, p. 29].

This position is expressed by S. Kovalchuk, pointing out that the system of public authorities is a set of
authorities of the people, which have different forms of exercising this power, in particular, these are
representative bodies formed by elections, namely parliament, president, local governments. Each public
authority is created to implement the goals and programs that ensure the protection of rights, freedoms and
legitimate interests of the people, security of state and society, addressing issues of socio-economic and cultural
significance. In this sense, state power is a type of public power through which the powers of the people, the
nation are realised and formally reflected in the law [22, p. 48-49].

88



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 29, No. 1, 2022

So, despite the fact that state and public authorities have many common features, but they have many
differences, the main of which, as can be seen, is the subject composition, which public authority is much
wider than the state. The right to exercise state power has state bodies and officials, while the subjects of public
power along with the state and its structural units are also other social institutions, including local government
and direct democracy [35, p. 163].

2.2. Concepts of the essence of public administration

As for the essence of the category “public administration”, it should be emphasised that for the world
administrative and legal theory and practice, the concept of “public administration” is one of the basic, key
categories used in scientific and educational literature in most countries, namely administrative law has always
been considered as a branch of law that regulates the organisation and functioning of public administration,
establishes the boundaries of its activities, and establishes the basic forms and procedures for exercising control
over such activities. Moreover, in a number of countries the concept of “public administration” is enshrined in
law (UK, Spain, Italy, Costa Rica, Mexico, Germany, etc.).

This concept is defined at the international level. Thus, in the UN glossary, the term “public
administration” is defined as a centralised organisation of public policy and programs, as well as coordination
of personnel and has two interrelated meanings: procedures, systems, organisational structures, personnel,
etc.), which is financed from the state budget and is responsible for managing and coordinating the work of
the executive branch, and its interaction with other stakeholders in the state, society and external relations;
2) management and implementation of the whole set of state measures related to the implementation of laws,
decrees and decisions of the government and governing bodies aimed at providing public services [38].

In the doctrine of administrative law of democratic countries of the world, two main concepts of the
essence of public administration have been formed:

1) organisational concept, for the conditions of which the decisive characteristic of public administration
is its construction as a separate administrative organisation of the state [14, p. 33], the emphasis is on the
interpretation of public administration as an administrative organisation of the state and the disclosure of its
institutional characteristics. That is, in the subjective sense, public administration is understood as a certain
system of administrative bodies and institutions that exercise administrative powers of executive power and
service functions of the state; in this sense, public administration — a set of entities responsible for the
implementation of the administrative function of public authority, including the provision of public
services [11, p. 17].

2) functional concept, which is based on the understanding of public administration as a specific function
of the state. Under this concept, the term “public administration” is identified with the term “public
administrating”, i.e. a specific administrative activity carried out by a statutory system of bodies and
institutions endowed with public authority to meet public interests. Thus, the German administrative doctrine
uses the term “public administration” in the formal sense in two main meanings: to describe any activity of
public administration, regardless of whether it is carried out by the executive or the administrative apparatus
that serves the legislature or judiciary; as public administration through administrative procedures that give a
legally formal nature of administrative activities and decisions taken during its implementation [16, p. 49-50].

With regard to the interpretation of the category of “public administration” in Ukrainian administrative
law, it should be noted that for Ukrainian administrative law theory and practice, this concept is new, as more
common in this area is the use of the term “management”. In regulations, the term “public administration” is
not used today and is used only at the theoretical level. As rightly noted by B. Bevzenko and R. Melnyk, the
emergence of this concept in research is associated with a change in the purpose of administrative law, which
in the new realities is formed on the basis of the so-called “human-centric ideology” [27, p. 39].

The positions of Ukrainian scholars on this legal category vary: from the definition of this concept,
which is similar to its understanding in Western administrative law, to the reduction of the essence of public
administration to the functioning of public authorities at the local level. For example, V. Averianov defined
the concept of “public administration” as 1) a set of bodies, institutions and organisations that perform
administrative functions; 2) administrative activities carried out by this administration in the interests of
society; 3) the sphere of public sector management by the same public administration [18, p. 1-14].

For their part, Yu. Deliia defined the category of “public administration” as a new subject of local
government, namely — the system of territorial formations of executive bodies of state executive power on the
ground and relevant local governments, their officials elected by communities, empowered to decide local
issues independently or through bodies formed by them within the Constitution and laws of Ukraine [39, p. 6].
It is difficult to agree with this position, as limiting the concept of public administration only to local public
authorities and their officials is clearly erroneous.
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According to V. Bevzenka and R. Melnyk, the form of exercise of legislative power is lawmaking, the
judiciary — justice, and the form of executive power is public administrating. This position also significantly
narrows the understanding of the essence of public administrating only within the executive branch. At the
same time, scholars rightly point out that within the executive branch, along with the implementation of public
administrating, political decisions are also implemented, which are the content of political activity that is not
part of the public administrating, therefore not regulated by administrative law [27, p. 39-40]. A similar
position is held by I. Paterylo, who points out that public administration can sometimes act either as a subject
of public administration or as a subject of political activity. This fact, according to the scientist, affects the
responsibilities of politicians and civil servants. In addition, the activities of public officials are determined by
the rules of administrative law and fall under the jurisdiction of administrative courts in case of their illegality,
while the principles of political figures are the rules of constitutional law and, consequently, its results are
often removed from the jurisdiction of the judiciary [28, p. 84].

Quite a significant number of Ukrainian scholars define the content of this category as a set of state and
non-state subjects of public power, the key structural elements of which are: a) the executive branch;
b) executive bodies of local self-government [25, p. 168-169; 26, p. 18; 40, p. 319; 41, p. 209; 42, p. 13; 43, p. 62].

2.3. Public administrating: organisational-structural and functional approaches to understanding the legal
nature

Some scholars in the field of administrative law and public administration consider the legal nature of public
administration through the prism of the category of “public administrating”. Thus, according to V. Kolpakova
public administrating is a set of bodies and institutions that exercise public power through compliance with the
law, bylaws and other actions in the public interest. The scientist distinguishes two dimensions of this category:
functional (the activities of relevant structural entities to perform functions aimed at realising the public
interest) and organisational-structural (a set of bodies created for the exercise (realisation) of public
power) [23, p. 28-31; 24, c. 13, 14].

However, if we consider the organisational and structural aspect of the understanding of public
administration, highlighted by V. Kolpakov, it should be noted that the subjects of public administrating are
not only “bodies” that exercise public power, as public power is exercised not only through the exercise of
public authority powers, but also through the implementation of various forms of direct democracy. We believe
that the content of the category “public administrating”, in addition to public authorities, should also include
bodies and structures that are not organizationally part of it, but perform delegated functions of public
authorities to pursue public interests in all spheres of society.

In addition, the position of V. Kolpakov's understanding of the essence of public administrating is
somewhat controversial. On the one hand, the scientist defines public administrating as a set of bodies,
institutions and structures that exercise public power, and on the other — highlighting the functional aspect of
this concept, defines it as the activities of relevant structural entities. It should be emphasised that the functional
aspect is decisive in characterising the essence of public administrating, as this concept involves the activities
of relevant bodies, institutions and structures that exercise public power. Moreover, given the global trends in
the institution of public administrating, such activities should be aimed not at achieving certain political goals,
strengthening the organisational and regulatory influence of society on society, but to build a model of service
state, which aims to serve the interests of citizens and society. Under this model, public administration plays
the role of a service tool designed to ensure the public interest, and public administration is based on the
principles of feedback between public administration and citizens.

CONCLUSIONS

Based on a detailed analysis of scientific approaches to the essence of the concept of “public authority”, it is
proposed to interpret this legal category as sovereign, legitimate authority, it is based on the public interest,
which is the ability of individuals and legal entities, bodies and officials to influence the solution of social and
public policy issues and includes state power, direct democracy and local self-government.

As for the category of “public administration”, despite the fact that in Western administrative law
doctrine it is interpreted mostly in organisational (set of entities responsible for the implementation of the
administrative function of public authority) and functional (specific administrative activities of the relevant
sub-projects to meet public needs) aspects, however, should still distinguish the functional component and
allocate it to a separate category — “public administrating”.

The categories of “public administration” and “public administrating” are similar in nature, but different
in content independent administrative and legal concepts that characterize the organisation and functioning
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of public authority. Public administration should be understood as public authorities, and bodies and structures
that are not organizationally part of the public authority system, but perform the functions delegated by it to
realise public interests in all spheres of society and the state. For its part, public administrating is the activity
of public administration represented by public authorities, bodies and structures that are not organisationally
part of the public authority system, but perform delegated functions to realie public interests in all spheres of
society and the state, acting exclusively within the powers and in the manner prescribed by law, in order to
ensure the rule of law, human and civil rights and freedoms to meet the needs of society and the state and
endowed with the prerogative of public authority. Based on the above approach to the understanding of public
administration and public administrating, we can say that the category of “public administration” determines
how public power is built, which entities are empowered to implement it. While the category of “public
administrating” reflects the substantive part of public power, i.e. the forms and procedure for its
implementation.

This understanding of the nature and relationship of the categories of “public authority”, “public
administration” and “public administrating” can be the basis for construction of a modern concept of these
categories in the Ukrainian doctrine of administrative law. The practical implementation of this concept will
contribute to the development of an optimal model of public authority, which is based on the principles of the
rule of law, human and civil rights and freedoms and generally meets all the criteria of democratic principles
of statehood.

RECOMMENDATIONS

The scientific value of the study is that it develops the concept of legal categories “public authority”, “public
administration” and “public administrating”, based on the analysis of the content of these concepts and their
relationship in the modern doctrine of administrative law. The findings of the study can be used in research
work — for further general and special research in the field of law; in law-making — in the process of
development and improvement of the legal framework in the field of organisation and implementation of public
authority, in order to harmonise Ukrainian legislation with world standards; in the educational process — while
studying in educational institutions of the legal direction of academic disciplines of general theory of law,
constitutional law and administrative law.
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MOJAEJI ITYBJIYHOI'O YIIPABJIIHHSA I'PAJIBHUM BIBHECOM Y CBITI

AHOTANiA. Axmyanvricms O00CHIONCEHH NUMAHHA Mooenel NyONiYHO20 YNPAGLIHHA 2PANbHUM Oi3HecoM ) C8Imi
3YMOGIEHA HeOOXIOHICMIO GuGUeHHs 3apyOidcHO20 00C8i0y 3a0isl YOOCKOHANEHHS NPAB08020 De2Ylo8aHHs Mda
iHCMpYMeHmi6 nyoiuH020 YAPAGIIHHS PUHKOM 2PaibHo20 bisnecy 6 Yxpaini. Ilpu nposedenni 00CiodicenHs: agmopamu
BUKOPUCIOBYBATUCL (PINOCOPCHKI, 3A2ANbHOHAYKOB] Ma CREYialbHO-HAYKOBI Memoou nizHanHs. Asemopamu 8uodiieHo
maxi mooeni nyoniuHo20 ynpasninHs. 3a00poHa 2parbHo20 OI3HeCy, 003611 HA NPOGEOEeHHS A3APMHUX i20p be3 00Medicelb,
npome GCMAHOBNIEHH NEGHUX KEANIpIKayitHuX, OpeaHizayiunux, @OIHAHCOBUX MA [HWUX BUMO2; BCMAHOBEHHS
0epIICcasHol MOHONOIL HA OPeaHIi3ayilo Ma NPOBeOeHHs A3aPMHUX 120D, AKA NPOAGISACMbCA 8 PIZHUX 6U0AX. 3 Memoio
PO3PO0NEHHA NPONO3uYiti N0 YOOCKOHANEHHIO NYONIYHO20 YNPABTIHHA PUHKOM 2paibHo20 Oi3Hecy 8 YKpaini asmopamu
PO3KpUMO nepesazu Ha HeOOIIKU KONHCHOI 3 BUOKDEMAEHUX MOOeell NYONIMHO20 YNPAGLIHHS PUHKOM 2PATIbHO20 bi3Hecy,
SIKI BUKOPUCIOBYIOMbCAL 6 pisHux Kpainax, 3okpema ¢ CLIA, Inoii, [anii, Cnosenii, @panyii, Aecmpii, I peyii, Hopeeaii,
Himeuyuni, Honvwi, Llseiiyapii, Yeopwuni. Koncmamosano, wjo scmanogiens abcomomuol (momanvHoi) 3a60ponu na
opeaHizayilo ma npoeedeHHs A3apmHUX ieop He GUpPiuye npobdiemy HeKOHMPONbOBAHUX A3APMHUX [20p i epanbHoi
3ANeAHCHOCME 8 CYCNINbemai. Asmopamu 3pobieHo 8UCHOBOK NPO OOYLIbHICMb 8NPOBANNCEHHS 8 YKpaini max 38aHoi
mpemvoi Mooeni nyoniuHo020 ynpaeints, npu aKiil 0epaicasa, 0itouu 6i0 iMeHi CyCnitbCmea ma 6 iHmepecax CyCnilbcmeda,
VKAAO0A€ Max 36aHUll CYCRITbHUL 00208Ip 3 OP2AHI3AMOPAMU A3APMHUX 20D, 8i0N0BIOHO 00 K020 CYCNINbHO WKIOAUGULL
BNIUG A3APMHUX [20p OYOe KOMNEHCOBAHO 30 PAXYHOK (DIHAHCYBAHHSA CYCRITbHO KOPUCHUX Yinell (00bpux cnpas)

Kuaro4osi ciioBa: azapmmui iepu, puHox epanvHozo 6izHecy, 1omepetna JisibHicmb
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MODELS OF PUBLIC GAME BUSINESS GOVERNANCE IN THE WORLD

Abstract. The urgency of researching the issue of models of public gambling management in the world is explained by
the need to study foreign experience to improve the legal regulation and tools of public management of the gambling
market in Ukraine. The authors used philosophical, general scientific and special scientific methods of cognition. The
authors highlight the following models of public administration: ban on gambling; permission to conduct gambling
without restrictions, but the establishment of certain qualification, organisational, financial and other requirements;
establishment of a state monopoly on the organization and conduct of gambling, which manifests itself in various forms.
To develop proposals for improving public management of the gambling market in Ukraine, the authors identify the
advantages of each of the selected models of public management of the gambling market used in different countries,
including the United States, India, Denmark, Slovenia, France, Austria, Greece, Norway, Germany, Poland, Switzerland,
Hungary. It is stated that the establishment of an absolute (total) ban on the organisation and conduct of gambling does
not solve the problem of uncontrolled gambling and gambling addiction in society. The authors conclude that the
introduction of the so-called third model of public administration in Ukraine, in which the state, acting on behalf of
society and in the public interest, enters into a so-called social contract with gambling organisers, according to which
socially harmful effects of gambling will be compensated financing of socially useful goals (good deeds)

Keywords: gambling, gambling market, lottery activity

INTRODUCTION

Ukraine has come a long way in regulating the gambling business: from its permissiveness and
uncontrollability from 1991 to 2009 to its total ban in 2009, which lasted until 2020. Thus, during the period
of permissiveness of the gambling business in Ukraine, a large number of various gambling establishments
operated, but the greatest damage to society was caused by slot machine halls, of which there were several
thousand. Without proper legislation, the gameplay was in no way controlled by the state, and players were
very quickly drawn into gambling addiction and then into debt. When the gambling business reached
catastrophic proportions and became threatening to society, in 2009 it was banned by the state Law of Ukraine
“On Prohibition of Gambling Business in Ukraine” on May 15, 2009 No. 1334-VI before the adoption of a
special law that would regulate this activity [1], respectively, the organisation and conduct of gambling was
recognised as a criminal offense. In fact, the ban lasted for eleven years before the adoption of a special law in
2020 [2], which legalised gambling, but gambling did not disappear, but went into the illegal sphere and
became a powerful tool for financing criminal activity. The player again found himself alone with his
problems, as he was in fact recognised by the state as a participant in the crime, and was prosecuted for
participating in illegal gambling. Accordingly, illegal gambling was also carried out without any tools to
protect players, and was aimed at maximising the involvement of players in the game, which led to the
involvement of organisers of criminal activity in gambling addiction and debt.

Only in 2020, the Law of Ukraine “On State Regulation of Activities Related to the Organization and
Conduct of Gambling” No. 768-1X of 07/14/2020 gambling business was again allowed in Ukraine [2]. The
market itself started operating in the spring of 2021 (when the first license to organise and conduct gambling
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was issued). At the same time, at all stages of development of the legal regulation of the gambling business in
Ukraine, the choice of models of state regulation of certain types of gambling business and public management
of the gambling market as a whole has always attracted attention.

V. Dorogykh was the first in Ukraine to conduct a comprehensive study at the level of dissertation
research in 2004 issues of administrative and legal regulation of the gambling business [3, p. 5]. N. Maidanyk
explored the civil law nature of the gambling agreement [4, p. 240]. Since gambling was banned in Ukraine in
2009, most of the dissertation research was devoted to the fight against illegal gambling: V. Filyutovych-
Gerasimenko considered the issue of administrative and legal bases of counteraction to illegal gambling
business [5, p. 22], N. Petrychko researched the issues of criminal law and criminological research of
illegal gambling [6, p. 154], A. Savchenko drew attention to the criminal law qualification of illegal
gambling [7, p. 40-44], S. Ryabchuk considered the criminological characteristics and prevention of illegal
gambling [8, p. 200], M. Lyskov considered the issue of administrative and legal regulation of the lottery
sphere [9, p. 19], E. Drachevsky researched the issues of criminal law protection of economic relations in the
field of organization and conduct of gambling and lotteries [10, p. 14].

In most foreign countries, gambling has long been legalized and therefore most of the work of foreign
scientists is devoted to assessing the effectiveness of a model of gambling, in particular R. Williams, J. Rehm,
R. Stevens evaluated the social and economic impact of gambling in Canada [11, p. 10]. M. Abbott, P. Binde,
L. Clark, D. Hodgins, M. Johnson, D. Manitowabi, L. Quilty, J. Spangberg, R. Volberg investigated and
evaluated the harm from gambling and possible ways to compensate for it [12, p. 134]. V. Zheng, E.P.W. Hung
assessed the economic benefits of liberalizing casino regulation in Macau [13, p. 541], A. Gonzales, T. Lyson,
K. Mauer evaluated the impact of casino development on Indian reservations in Arizona and New Mexico [14,
p. 405].

After the legalisation of gambling in 2020, Ukraine began to face a number of theoretical and practical
problems of public administration that need to be addressed today: which public administration tools to choose,
which methods and tools to apply, how to enshrine all elements of public market management appointed in
the Law, etc. In particular, the gambling market, which has long been in the shadows, has generally supported
the legalisation of the gambling business, but has strongly opposed certain elements of public administration,
in particular by opposing strict government regulation and control. Thus, the organisers of gambling believed
that the legalisation of the gambling business should only provide for the licensing of this type of activity and
not impose any strict restrictions on the gambling establishment, gambling equipment, process and types of
games. As of today, the market is opposed to the introduction of an online control system for the organisation
and conduct of gambling, as it does not want to show real turnover and pay taxes, citing the very high cost of
licenses in Ukraine.

In addition, the parliament has not yet adopted a law that would regulate the issue of taxation of the
gambling business, which seriously hinders the development of the legal gambling market. In fact, the problem
of illegal gambling establishments still exists today conditioned upon the extremely high cost of gambling
licenses (the highest in Europe) and the high tax burden conditioned upon higher tax rates. This means that the
illegal gambling business still remains “more profitable” for the organisers than the work officially. And this,
among other things, means the existence of corruption in law enforcement agencies.

The purpose of the article is a study of foreign experience of public management of the gambling business,
the study of the positives on the shortcomings of each of the models of public management of the gambling
market to develop proposals for improving public management of the gambling market in Ukraine.

1. MATERIALS AND METHODS

The legal basis of this study was foreign legislation, which regulates the issue of gambling, including current
legislation of Ukraine. The authors used philosophical, general scientific and special scientific methods of
cognition, which provided an opportunity to conduct a detailed analysis of the main models of public
management of the gambling market that exist in the world.

The dialectical method of cognition allowed to highlight the content of the basic provisions of public
management of the gambling market in certain countries, to study the patterns of development of categories of
gambling management, features of their reflection in the environment, the impact of individual models of
public administration and objective reality. Using this method, the authors were able to analyse the
development and transformation of different models of gambling management in different periods of
development and based on this study to identify key trends in the model of public gambling management in
Ukraine. Within this method, the authors also analysed the natural relationships between different models of
public administration in different countries and identified how changes in the model of public governance of
gambling in some countries affect the change of models in neighboring countries. Based on the dialectical
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method of cognition, it was also possible to analyse the contradictions that exist between the purpose and
results of a particular model of management and suggest ways to resolve such contradictions.

Methods of logic (analysis, synthesis, abstraction, generalisation, analogy, induction and deduction) were
used to study some features of public management of the gambling market, in particular, the synthesis method
summarised the main features of state regulation of gambling in each country and grouped them into separate
models of public administration, the method of analysis allowed identifying the main advantages and
disadvantages of each. The methods of induction and deduction were used by the authors to study the scientific
literature, find the necessary material, generalise and develop proposals for improving the legal regulation of
public administration in Ukraine.

The formal-legal (dogmatic or legal-technical) method was used to study and interpret the norms of
legislative acts of foreign countries, which regulate their national gambling markets. The comparative legal
method was used in the study of the main provisions of legislation of different countries on the regulation of
different types of gambling.

Special legal methods were also used in the study, namely specific sociological and system-structural
methods. The specific sociological method allowed to study the case law and draw conclusions about the
effectiveness of the implementation of certain tools and methods of public administration in Ukraine and
abroad. The system-structural method was used in formulating the basic forms of public administration and in
explaining the content of the categories of these forms of government. The method of generalisation allowed
consistently bringing together certain facts and formulating sound conclusions of scientific research aimed at
improving public governance of the gambling market in Ukraine.

2. RESULTS AND DISCUSSION

To choose the most appropriate for Ukraine model of public gambling management, it is advisable to study
the models of foreign gambling management, considering their advantages and disadvantages in choosing and
improving the gambling market management model in Ukraine. At the same time, the choice of the model of
public administration should be conditioned by certain principles that guide the state in shaping the policy on
gambling. In particular, on June 5, 2017, the general strategy and principles of European lotteries were
approved in Europe [8]. This strategy uses a value-oriented approach. It is noted that the main difference
between lotteries and gambling is the values pursued by game organisers. The principle of public utility of
lotteries applies to lottery operators. Therefore, the right to conduct lotteries is given by the state to certain
lottery operators with the condition of supporting socially important projects or allocating funds for “good
deeds”, while the main focus and value for gambling operators (including illegal ones) is to benefit
shareholders.

Lotteries that are members of the European Lottery Association must adhere to three core values:

1) responsibility — lottery operators must ensure and prioritize the interests of consumer protection and
responsible gaming over other interests.

2) society/sustainability — this value is based on the idea that the problems of social and public order
prevail. This does not mean that lotteries are not for profit, but it does mean that lotteries are in the public
interest, so a balance must be struck between each country's legal requirements for spending on social goals
and profiting from lotteries.

3) integrity — lottery operators are required by EU and national law to adhere to strict performance
standards (such as EL and WLA safety standards) to ensure safe and fair operations and to manage the risks
of fraud or other criminal activity. The implementation of these values requires the introduction of strict
regulatory principles and rules, which are described in more detail in this Strategy.

We believe that the lottery market in Ukraine should definitely develop on the same principles (values).
However, since lotteries in Ukraine are not gambling, the gambling business must define its own principles of
public administration, on which the governance model should be based.

There are three main models of public management of the gambling market in the world, on which
government regulation of certain types of gambling depends:

1) ban on gambling (China (except Macau), Afghanistan, Pakistan, Saudi Arabia, Iran, Bahrain,
Azerbaijan, Iceland, Brazil, Indonesia, Thailand, Algeria, Libya, Sudan, Central African Republic and others).
However, some of these countries are considering the possibility of legalisation and strict regulation of
gambling activities for tourists. That is, most of the countries where the gambling ban is in force are Muslim
countries, and the gambling ban is explained by the religious traditions of society. At the same time, a number
of Muslim countries in recent years have relaxed the absolute ban on gambling in favor of tourism, allowing
the opening of land-based casinos exclusively for tourists (Egypt has about 25 casinos for tourists only; in
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Turkey, casinos are banned, so many tourists the part of Cyprus where you are free to gamble, Mongolia,
Vietnam, Cambodia, North Korea, etc. allow gambling only for foreigners [15]);

2) permission to conduct gambling without restrictions, but the establishment of certain qualification,
organisational, financial and other requirements (Ukraine until 2009, Malta, Gibraltar, Monaco). A subspecies
of this model of public administration is the authorization of gambling without any serious restrictions only in
a certain territory of the state and not anywhere (individual states of the United States, Macao, India, Laos,
Malaysia, South Korea, Peru, Paraguay, Uruguay). Such a model of public administration usually requires a
certain permit or license. Market control, as a rule, involves only the supervision of compliance with licensing
conditions, the number of licensees is not limited, and the licenses themselves are quite easy to obtain. Most
of these countries have consciously chosen this model and today are the centers of the gambling industry. In
particular, the turnover of the land gambling market in Macau actually occupies half of the world turnover of
the gambling market, in particular, the income of casinos in Macau is three times higher than the income of
casinos in Las Vegas [13, p. 541]. This was achieved in part conditioned upon the lack of a tax on winnings in
gambling in Macau. In 2014, revenues from the gaming business tax accounted for 84% of Macao's total
budget revenues. However, when in 2021 the Chinese government decided to tighten control over the activities
of casinos in Macau and only took the initiative to change the rules for licensing gambling, and imposing new
restrictions on casino operators, including appointments of government officials to oversee companies, casino
shares Sands China fell 30%, Wynn Macau 27.5% and Galaxy Entertainment Group 18.4%. For a number of
companies, this decline was a record in its history. And the capitalisation of the Macau casino market lost $ 14
billion [16];

3) the establishment of a state monopoly on the organisation and conduct of gambling, which manifests
itself in various forms (almost all EU countries: France, Finland, Denmark, Austria, Great Britain, etc.) —
absolute state monopoly, state monopoly of a private company, oligopoly, restriction of the maximum number
of gambling establishments, restriction of permitted types of gambling, etc.

The first model of public administration — a complete ban on gambling, has a number of shortcomings
and problems for the state, including:

a) the gambling business is moving into the shadows and is an instrument, including the financing of
criminal activity, and therefore in a state with a complete ban on gambling, as a rule, the crime rate increases;

b) the level of corruption in law enforcement agencies is growing, as the ban on gambling is introduced
simultaneously with the introduction of criminal liability for its organization, and therefore gambling
organisers use corrupt connections in law enforcement and other agencies to cover up criminal activities;

c¢) declining markets in related industries — tourism, hospitality, horseback riding and racetracks,
professional sports, sports analytics and sports media. Many tourists (especially from countries where
gambling is banned) travel to gamble. Gambling has always been at the forefront of the world tourism system.
Accordingly, the ban on gambling in one country means the rise (increase of the market) of gambling in
neighboring countries and increase tourism in such countries, i.e. is a stimulus to economic development for
neighboring countries. At one time, Georgia developed on this principle;

d) direct revenues to the state budget from gambling organisers in connection with the ban on gambling
are reduced, including budget revenues from related industries are reduced, primarily hotel activities and
tourism;

e) society is not protected from the risks of gambling addiction. Protecting the vulnerable part of society
from the risks associated with gambling addiction is possible only through the regulation of the gambling
business and only in conditions where the gambling business operates in the legal field and subject to the
principles of responsible gambling. In particular, in Ukraine from 2009 to 2020, gambling was considered a
crime, and therefore the player actually acted as a participant in the crime, because without the fact of the game
it was impossible to prove the fact of gambling. In addition, the player was held administratively liable for
participating in prohibited gambling. Accordingly, the player was considered an offender, and the current
legislation of Ukraine does not provide for the possibility of proving the fact of harm to the offender. Moreover,
the disposition of Art. 203-2 of the Criminal Code of Ukraine was formulated in such a way that gambling was
recognized as a crime in the field of economic activity, not a crime in the field of public order and morality,
and therefore the disposition of the article did not provide for [17, p. 225].

It is interesting that during the thirty years of independence, Ukraine has gone through each of the above
three models of public governance, as mentioned in the previous section. In fact, it was the permissiveness of
the gambling business in the 1990s that led to the choice of a radically different model of public
administration — a total ban on gambling in 2009. At the same time, over a period of ten years, the state
authorities assessed the shortcomings of the total ban on gambling, which manifested itself in the rapid growth
of illegal gambling and gambling-related crimes (tax evasion, money laundering, fraud, extortion, etc.), which,
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considering the experience of the state on the permissiveness of the gambling business, led to the election in
2020 of the third model of public management of the gambling business.

Examining the second model of public administration, it should be noted that this is the model organised
by the world's largest gambling markets — the United States and Macau. In choosing the second model of public
administration, but extending it only to certain territories, states were guided by the goal of maintaining and
developing depressed regions.

Macau occupies the largest share of the Asian gambling market. Macau, which has long been a Portuguese
colony, has successfully used the ban on gambling throughout China, allowing the province to grow rapidly,
primarily at the expense of the national population (Chinese) who came to the province to play. Conditioned
upon deductions from the gambling business, Macao's budget is actually formed. The impetus for the rapid
development of Macau as a gaming center was the focus on wealthy customers. Macau's focus on high-stakes
customers with private rooms and special privileges is the reason for its success. Initially, casinos were created
on the basis of VIP-rooms. They signed contracts with gambling promoters, who made a profit from attracting
wealthy players. These high-stakes players earned casinos 66% of total revenue in 2013 [18].

In Macau, significant funds have been invested from the gambling business in new casino complexes
with luxury hotels and first-class shopping malls. These casinos have created new jobs for the city's residents,
increased the number of tourists and increased tax revenues. The area of Macau is extremely small, it is
29.7 km?, including 6 km? of land connecting the small islands of Coloan and Taipa, which houses large casino
complexes. In 2014, 49 Macau casinos generated annual revenue of approximately $ 28 billion, which is 3
times the revenue of 135 casinos in Las Vegas. Today, there are about 33 terrestrial facilities in Macau, with
850 gaming tables and 4,000 slot machines. Today, Macau focuses only on the rich, and develops the direction
of middle-class players through the organisation of various exhibitions and forums [19].

All types of gambling are allowed in Macau: land-based casinos, gaming terminals, lotteries, poker and
sports betting. The legal status of online gambling is uncertain, as the Macao authorities do not issue online
gambling licenses and do not prohibit such activities. This way, users can gamble online. This contrasts with
other neighboring regions, such as mainland China, Singapore and Taiwan, where online gambling is
prohibited [13, p. 545].

Las Vegas (Nevada) is the second largest gambling center in the world. The largest gaming centers in the
United States are Las Vegas and Atlantic City. Until recently, casinos in the United States could be located in
these two gaming zones, in Indian reservations and on floating establishments. However, in recent years, US
law has changed and today gambling is allowed in 48 of the 50 states. But gambling is still allowed only in
Nevada and New Jersey, and other states have significant restrictions or bans on certain types of gambling. To
open a casino in Las Vegas, you must obtain a license and meet a number of requirements that are set for the
casino, in particular, the gambling establishment can be opened only in a specially designated area. In addition,
there are a number of requirements for the area of the gambling establishment, equipment, etc. [20].

In Nevada, the gambling business is regulated by the Nevada Gaming Commission (NGC), which is the
licensing and oversight body. There is also a Nevada Gaming Control Board (NGCB), whose main functions
are primarily to monitor the casino's compliance with financial requirements, audit, inspection of technical and
gaming equipment, testing and certification [21].

According to the American Gaming Association, in the second quarter of 2021, US gambling revenue
reached a record $ 13.6 billion. Experts predict that the industry's annual revenue will be more than $ 44 billion [22].
However, numerous studies in the United States show that every tenth American suffers from gambling
addiction, and the crime rate is about 8% higher than in states without casinos. Also, US research has shown
that the opening of casinos has a significant impact on small businesses, as there is a mass bankruptcy of cafes,
restaurants, shops, beauty salons, bakeries, etc. conditioned upon “excessive” excitement of the owners of such
businesses [23]. In this regard, the permission to gamble in almost all US states is a matter of serious concern.
We believe that in ten years it will be possible to assess the extent of the impact of such a decision on society.
After all, in the past, the permissiveness of gambling was chosen by those countries that focused primarily on
the development of tourism, i.e. when a person only occasionally comes for a certain time and has a certain
amount per game. Free access to gambling for the entire population of the state without any significant
restrictions, as a rule, leads to an increase in gambling dependence among the population. We believe that over
time, the United States will return to the model of limited gambling.

India is a very promising market for the development of gambling, given the population of this country.
India is one of the countries where the legal status of the gambling industry is enshrined in the Constitution.
According to Entry No. 34 of Entry No. 34 of the 7th Schedule of the Indian Constitution, some states have
full authority and legal authority to enact gambling and betting laws. In addition, the entry No. 62 empowers
states to tax gambling [24].
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In gambling regulation, the country has chosen a model similar to the United States, where states choose
the gambling regulation model on their territory, today only three of the 29 states and 7 union territories allow
casinos : Goa and Sikkim and Daman and Diu , Daman and Diu Public Gambling Act, 1976, in 1987 Goa
became a separate state). Under the Goa, Daman and Diu Public Gambling Act of 1976 , casinos may only be
opened in five-star hotels or on vessels with the prior permission of the government. There are now about 20
casinos in India. At the same time, most of the Indian market today operates in the shadows in other states.
The issue of legalisation of online games has not been resolved yet [24].

Laos in the settlement of the gambling business also aimed primarily to attract tourists from other
countries (China, Vietnam, Thailand). Therefore, casinos in Laos are allowed to open in the so-called special
economic zones bordering China and Thailand [25]. At the same time, the local population is prohibited from
visiting the casino.

The third model of public management of the gambling business in its various manifestations exists in
almost all European countries.

The most common types of public management of the gambling market in the form of state monopoly
are:

e permission to gamble exclusively for one state-owned company (France is the sole operator of
Francaise des Jeux for casinos), Denmark is a state-owned company Danske Spil A/S, 80% owned by the
state, 10% by the Danish Sports Federation and 10% of the Gymnastics and Sports Association);

o free access to the gambling market for companies (regardless of ownership or other indicators,
subject to organizational and qualification requirements), but limiting the maximum number of gambling
establishments that can operate simultaneously in the country (Denmark — no more than nine casinos; Slovenia)
limited the maximum number of casinos to 15, the UK, with the adoption of a new Gambling Act in 2005 [26,
p. 250], limited the total number of casinos that can operate simultaneously in a given region, one regional
casino, eight large casinos and eight small casinos);

¢ limiting the maximum number of entities that can operate in the gambling market at the same time
limiting the number of gambling establishments (Austria — the maximum number that can operate in the
territory — 12 casinos (currently all 12 licenses are issued to only one company Casinos Austria AG, 70%
owned by the state), Finland — only one operator can engage in separate gambling activities (1 license for
lotteries owned by Veikkaus OY and 1 license for casinos, separate slot machines, Greece — the only operator
of sports betting and some lotteries — OPAR, 34% owned by the state, the sole operator of state-owned
drawing/passive lotteries Kratika Laxeia, which is 100% state-owned and controlled by the Ministry of
Economy and Finance, the only operator of odds on races ODIE, which is 100% state-owned and state control
represented by the General Secretariat of Sport and the Ministry of Culture, 9 licenses for casinos as and issued
by the Ministry of Economy and Finance and the Greek Tourism Development Company (ETA).

All European countries now have special legislation that provides a legal definition of gambling and
gambling and establishes a legal framework for their activities. France has long maintained a state-owned
monopoly. In particular, according to Art. 136 Finance Law 1933 monopoly on lottery activities was granted
to La Frangaise des Jeux, only in 2019 part of the state shares were privatized, and the company received a
monopoly on lotteries and sports betting for 25 years [27]. In exchange, the state budget received 380 million
euros. The company also received preferential tax terms, in connection with which the European Commission
launched an investigation into this fact [28].

As for the land-based gambling business, there are more than 200 casinos in France, but they can only be
located in areas that have officially received resort status and are more than 100 kilometers from Paris or in
tourist cities with a population of more than 500,000 people. The only exception is the casino in the resort
town of Engen, which today is one of the most profitable. The regulator today is the recently established
Commission Supérieure des Jeux (Gambling Commission), although until recently this area was regulated by
the Ministry of the Interior and the Ministry of Finance. Licenses are issued subject to a positive opinion of
local governments on the feasibility of opening a casino (considering economic interests, competition, etc.) [29].
All casinos are operated by four operators: Partouche, Barriere, JOA and Tranchant [30].

The website of the French Gambling Commission clearly defines the objectives of state policy on
gambling:

1) prevention of excessive or pathological gambling and protection of minors;

2) ensuring honesty, reliability and transparency of gambling operations;

3) prevention of fraud or criminal activity, including money laundering and terrorist financing;

4) ensuring the balanced and fair development of various types of gambling to avoid economic
destabilization of certain sectors [31].
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These goals are to limit and control the supply and consumption of games, as well as control over
their use.

Denmark has, as a general rule, banned gambling from anyone other than Danske Spil A/S. Such an
absolute monopoly existed until 2012 (entry into force of the Law on Gambling, which was adopted on
07/04/2010) [32]. With the adoption of this law, the gambling market became open to private operators, and a
new independent body became the regulator — the Gambling Office. The number of online casinos is not
limited. Land-based casinos are limited by the maximum number. The following criteria are considered when
issuing a license to open a casino: the casino must be located in a place that is popular with tourists; cannot be
in the immediate vicinity of a school or other institution for children; the location must be agreed with the local
police and the city council [33]. There are currently nine casinos in Denmark, the maximum number allowed,
so it is not possible to obtain new casino licenses. The license is issued for 10 years, and the annual payment
depends on the annual turnover of the casino [34]. Slot machine halls are also allowed in Denmark. The values
of the Danish Gambling Authority are to ensure a fair and well-regulated gambling market for the benefit of
gamblers and operators.

Austria has introduced a federal monopoly on gambling regulation. The single company Osterreichische
Lotterien GmbH has a monopoly on lotteries until 2027. As for land-based casinos, 12 of the 15 possible
licenses have been issued by Casinos Austria AG until 2027, and three remain unused due to breaches of tender
rules and it is unknown when the tender will be announced again. Therefore, Austria has both a monopoly on
the number of entities and a limit on the maximum number of gambling establishments. The state regulator is
the Finanzamt Osterreich (Austrian Tax Service) [35].

The purpose of state regulation of the gambling market in Austria is to regulate and control gambling
with a special emphasis on combating gambling addiction, protecting consumers and preventing illegal
activities and crime. Objectives of regulatory policy: prevention of organized crime (e.g., money laundering,
terrorist financing and other illegal activities); prevention of indirect crimes (theft, burglary, fraud) by
gambling addicts; youth protection; consumer protection; financial market stability [36].

Belgium clearly limits the maximum number of all gambling establishments in its territory by defining
the classes of licenses issued on a competitive basis. The exception is the lottery, a monopoly right held by a
single company as defined in the King's Decree. In particular, no more than nine casino licenses may be issued,
a Class | license (category A) and issued for 15 years. A class Il license (category B) is issued for gambling
halls for 9 years, no more than 180 licenses can be issued. Class Il licenses (category C) are issued to pubs
and bars, which give the right to install no more than two slot machines, are issued for 5 years. Class IV
licenses are issued for bookmakers, which can be landline or mobile (mobile), the organiser is issued an F1
license (maximum 31 licenses) for a period of 9 years, and the office (which is the organiser's agent) is issued
an F2 license for 3 years (not more than 600 licenses for stationary points and 60 for mobile). Only entities
licensed to play online games can obtain an online gaming license [37].

In Germany, the regulator has also chosen a protectionist approach to the regulation of gambling,
including consumer protection (prevention of gambling addiction and protection of minors and other
vulnerable people), directing the player to a regulated market, guaranteeing orderly and fair gambling, and
combating gambling other crimes related to gambling, and the protection of honesty in sports [38]. The
gambling business is regulated at the local level — by 16 lands. At the same time, in most lands, land-based
casinos are state-owned, and lotteries are also managed by state-owned companies. Only in some countries are
licenses for terrestrial casinos issued to private operators, with the maximum number of such licenses being
limited, for example, in Baden-Wiirttemberg no more than 3 casinos are allowed, and in Mecklenburg-
Vorpommern no more than six.

In Norway, the monopoly on gambling and the activities on which they depend is based on the notion
that lotteries (and other types of gambling) must remain in safe forms under public scrutiny to prevent negative
social impact, while considering lotteries and gambling as benefits: source of income for sports, culture,
humanitarian and socially useful purposes (Article 1 of the Law on Lotteries [39]). In Norway, Norsk Tipping
has a monopoly on conducting commercial games such as casinos (online), betting and betting on sports, and
the Norsk Rikstoto company has a monopoly on accepting bets on horse races [40]. The opening of land-based
casinos is prohibited. Only charitable organisations can qualify for the lotteries.

In Poland, the state-owned company Totalizator Sportowy has a monopoly on lotteries, slot machines and
online casino games. Land-based casinos and betting activities can be carried out by private operators. The
number of casinos is limited by the population — 1 casino in a village with a population of up to 250,000 people.
If the population is more than 250,000 people, it is possible to open two casinos and so the number can increase
for every 250,000 people, but not more than six casinos for one province with a total population of 650,000
people. In 2020, 51 casino licenses were issued in Poland [41].
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In Portugal, lotteries are run by the sole state-owned Santa Casa da Misericordia de Lisboa (SCML).
Land-based casinos can be opened only in certain premises on the terms of a concession, which is obtained by
the results of the competition, usually up to 40 years. Today, Portugal has 12 casinos and 1 gaming hall in nine
gaming zones (Azores, Algarve, Espinho, Estoril, Figueira da Foz, Funchal, Povoa de Varzim, Troy and
Vidago Pedras Salgadas). Today, the casino does not operate only in the Porto San Gaming Zone.

Spain has established a monopoly on lottery activities based on the principle of oligopoly (there is one
state lottery operator — Sociedad Estatal Loterias y Apuestas del Estado (SELAE), also a charity of the Society
of the Blind — ONCE Organizacion Nacional de Ciegos Espafioles and lottery operator Chevo). The opening
of land-based gambling establishments is regulated at the local level by 17 separate regions [43].

Switzerland, based on a protectionist approach, also introduced a state monopoly on gambling. The field
of lotteries and sports betting is a state monopoly and today only two licenses have been issued for the Swisslos
and Loterie Romande state lotteries. Based on a protectionist approach, part of the proceeds from gambling
should be returned to society through the financing of good deeds or the federal pension fund. Under the new
Gambling Act, which came into force on January 1, 2019 (Federal Act on Money Games) [44], casino licenses
are issued on the basis of concessions, the maximum number of which is determined by the Federal Council
(government) and as of 2021 opened 21 casinos. The concession is issued for 20 years. An online casino license
can only be obtained by an operator who has a land-based casino license [45].

According to the Hungarian Law “On the Organisation of Games (Gambling Business)” [46]. The
gambling business includes all types of games in which players are entitled to a cash prize or other prize in
cash in exchange for amounts paid or provided by them, and which are conducted under predetermined
conditions. Winning or losing depends solely or mainly on temperament. According to this Law, games on
bets and games with the use of winning cash machines are also classified as games.

The following types of gambling business are allowed in Hungary: a) organisation of games with a draw;
b) gambling activities with the use of winning cash machines; c) establishment and activity of an organization
that accepts bets on races (totalizator) and other types of gambling business, which do not fall under items
a) — ¢), but are defined in this law (under the general name “gambling business organisation”).

Casinos can be owned by both the state and private companies that have a concession. Gambling
establishments in Hungary are divided into two classes. Class 1 casinos require capital of at least 1 billion
forints (about $ 5 million), class 2 — 100 million (for Budapest and Pest - 300 million). The term of the
concession for the 1% class is 20 years, for the 2" class — 10 years. The casino should be located in a separate
house or in an isolated part of the building. All its premises must be monitored by video. Persons under the
age of 18, as well as staff and owners of gambling establishments are not allowed to play. Slot machine halls
are also divided into classes. In the second it is allowed to have no more than 2 machines. In the first it is
allowed to place at least 10 machines, each of which must have at least 2 sg.m. Thus, the hall of 1 class is
obliged to have a separate entrance. For the first class of slot machines, the obligatory technologically
established level of winnings is not less than 80%. For the second class the maximum bet is limited to
200 forints. Machines must obtain a technological conclusion.

The permission of the Gambling Council is required to open a gaming hall. At the same time, its location
must be approved by the municipality. There are also general restrictions on the location of gambling
establishments, typical for the whole of Europe: the distance from children's, educational and medical
institutions, churches and youth clubs is not less than 200 m. Control of the gambling market is vested in the
Gambling Council of the Hungarian Ministry of Finance. The annual fee from the 1st class casino is at least
500 million forints, 2nd class — 50 million, and in the capital region — 600 and 350 million, respectively. In
addition, a tax is provided for the casino: from the first 5 billion forints of annual income — 30%, from the next —
25%, from the amount of more than 10 billion — 10%. Each slot machine is charged a monthly fee of 100
thousand forints.

In conclusion, the first and third models of public gambling management are based on a protectionist
goal — to protect members of society from the harmful effects of gambling. The choice of the third model of
public administration is also guided by the principle of public good, where the state, acting on behalf of society
and in the interests of society, enters into a so-called social contract with gambling organizers, according to
which socially harmful effects of gambling useful goals (good deeds).
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CONCLUSIONS

Regardless of model proposed to regulate the gambling business, experts agree that he must be limited to the
maximum number of entities that organise it, the maximum number of gambling establishments, or a separate
area to prevent its wide availability for all segments of the population. At the same time, it should be recognised
that all other activities that do not meet the established requirements will be outlawed and recognised as
conducting illegal gambling as a criminal offense.

Today in the world there are the following basic models of public governance of gambling: a complete
ban on gambling; permission to conduct gambling without restrictions, but the establishment of certain
qualification, organisational, financial and other requirements; establishment of a state monopoly on the
organisation and conduct of gambling, which manifests itself in various forms — absolute state monopoly, state
monopoly of a private company, oligopoly, limiting the maximum number of gambling establishments,
limiting the permitted types of gambling.

Establishing a total ban on the organisation and conduct of gambling does not solve the problem of
gambling and gambling addiction, as it contains a number of negatives for society. Therefore, a number of
countries today are revising the total ban and liberalising their legislation, in particular, allow gambling for
tourists. The most successful model of public administration today is the third — the state monopoly on the
gambling market, which, given the historical development of the country, society, the tendency of the
population to form gambling, society's attitude to gambling, form of government, etc., is selected by one.

RECOMMENDATIONS

The scientific value of the article is that for the first time in Ukraine it comprehensively generalized the models
of public management of the gambling market in the world. The article will be useful for researchers
conducting research on legal regulation and public administration of the gambling market and students
studying administrative law, to prepare for practical classes, use in the preparation of course and qualification
papers on administrative law.
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HEPELJISA NIXO/IB 10 IHCTUTYTY LUBLILHO-TIPABOBO]
BIAOBIIAJTBHOCTI Y IPOLECI PEKOIU®IKALIIT
LIUBLJILHOI'O KOJEKCY YKPATHM

AHoTtauis. [Ipobremamuxa yusinbHo-NPagosoi 8iono8i0AIbHOCME X0Ud I He € HOB0H0 OJiA YUBLIICMUYHOT OOKMPUHU, 8MiM
He 8mpayae aKmyanibHOCmi. Y 00CHIONHCeHHAX YKPAIHCOKUX GUEeHUX CHocmepiearomvcs 08d NiOXo0u 00 PO3VMIHHSA
NOHAMMA YUGINLHO-NPABOBOI BION0GIOANLHOCII — NOZUMUBHO-NEPCHEKMUGHUL MA HEe2AMUBHO-PEMPOCHEKMUBHU.
Bmim, ocmanniv wacom axmueno nowunae 062060pi08amMucs, NUMAHHA NOWUPEHHS HA 0020GIPHI GiIOHOCUHU, BIOHOCUHU,
no8’A3ami 3 pu3UKoM, Kamezopii «YusinbHO-npagosa GionosioanbHicmey. 38yuams OyMKU, WO Y 6UNAOKAX NOPYUIEHH
00208ipHUX 30006 "A3aHb YU 3A60AHHA WIKOOU ) PE3VIbINAMI pU3UK0601 OIANbHOCHI 8AXHCKO ODTPYHIMYS8AmuU i 3acmocysamu
3ax00U YUBLIbHO-NPAsosoi eionogioarenocmi. Tum 6Oinbwe wo U y 3apyOidiCHIlL OOKMPUHI NOPYUIEHHST 002080pY
MpaouyitiHo He 86ANCAEMbCSL NPABonopyulerHsm. Tomy memoro yici cmammi € HanPayio8ants NiOXo0ie 00 IHCMUMYmy
YUBITbHO-NPABOGOI 8IONOBIOANLHOCT MA OKPECACHHS HANPAMIE OHOBNEHHA YUBITLHO20 3AKOHOOAECNEA 3 YPAXY8AHHAM
cyuacHux €eponelicokux menoenyiu. Y pobomi Ha niocmagi eKOHOMIYHO20 aHANi3y nNpasa 3 GUKOPUCMAHHAM
OlaneKmMu4Ho20, NOPIBHANBLHOZ0, JIO2IYHO-002MATNUYHO20 MA THWUX Memo0di8 aHANIZVIOMbCA NiOX00U 00 PO3YMIHHSA
NOHAMMSA YUBLIbHO-NPABOBOT 8IONOBIOAILHOCHI MA PO3IMEICOBYIOMbCS 3AX00U YUBIILHO-NPABOBOL 8i0N08I0ANIbHOCI |
3axX00U 3AXUCTTY YUBINTLHUX NPA8. 30Kpema pOOUMbCA BUCHOBOK, WO BUNPABOAHUM € GUKOPUCMAHNS KAMe2opii «YusintbHo-
npagosa 8ionosioanbHicmvy 00 SUNAOKIE GYUHEHHS NPABONOPYUIeHHS, MOOMO NPOMUNPABHO2O 3A80AHHS WKOOU.
JloyineHum sudaemvcs ygeoents 00 YUBLIbHO20 3AKOHOOA8CMEA NOPSO 3 KAME2OPIEID «NPasosi HACIIOKU HeBUKOHANHS
30008 ’s13aHHAY OlbUW WUPOKOI Npasosoi kameeopii «nNpagogi HACHIOKU HEeBUKOHAHHA (NOpYUieHHs) YUBLIbHO20
0008 ’513KY», OCKINbKU YUBLIbHI 0606 SI3KU MONCYMb GUHUKAMU 5K i3 30008 13aHb, MAK I 3 iHUWUX opuoudnux gaxmis. Lle
oacme 3M02y POWUPUMU MOACIUGOCMIE 3AXUCIY NPAs | 3aKOHHUX [HmMepecié ma egekmueHo GiOHOGUMU NOPYUIEHE
npago, OCKiNbKU 8IOHO6MI08ANLHA QYHKYIA NPUMAMAHHA caMe 3aX00aM 3aXUCmY cy0 'EKMUBHUX YUBITLHUX NPAS

KuiouoBi cioBa: yusinvre npago, Oenikm, 3aXUCH YUBITbHUX NPA8, BIOUWKOOYEAHHS WKOOU, OHOGIEHHS YUBITbHO2O
3aKOHO00A8CM8a
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OVERVIEW OF APPROACHES TO THE INSTITUTE OF CIVIL LEGAL
RESPONSIBILITY IN THE PROCESS OF RECODIFICATION
OF THE CIVIL CODE OF UKRAINE

Abstract. Although the issue of civil liability is not new to civil doctrine, it is still relevant. In the research of Ukrainian
scientists there are two approaches to understanding the concept of civil liability — positive-perspective and negative-
retrospective. However, recently the issue of extension to contractual relations, risk-related relations, the category of
“civil liability” has been actively discussed. There are opinions that in cases of breach of contractual obligations or
damage as a result of risky activities, it is difficult to justify and apply measures of civil liability. Moreover, in foreign
doctrine, breach of contract is not traditionally considered an offense. Therefore, the purpose of this article is
development of approaches to the institute of civil liability and outlining the directions of updating civil legislation
considering current European trends. The work based on economic analysis of law using dialectical, comparative,
logical-dogmatic and other methods analyzes approaches to understanding the concept of civil liability and distinguishes
between measures of civil liability and measures to protect civil rights. In particular, it is concluded that the use of the
category of “civil liability” to cases of offense, i.e. unlawful infliction of harm, is justified. It seems appropriate to
introduce into civil law, along with the category of “legal consequences of default” a broader legal category “legal
consequences of non-performance (violation) of civil duty”, as civil obligations may arise from both obligations and
other legal facts. This will allow expanding the possibilities of protection of rights and legitimate interests and effectively
restore the violated right, as the restorative function is inherent in the measures to protect subjective civil rights

Keywords: civil law, tort, protection of civil rights, compensation for damages, updating of civil legislation

INTRODUCTION

The institute of civil liability in the doctrine of civil law has not received a clear understanding. In a way, the
position on the two meanings of the concept of responsibility can be considered established in Ukrainian
science: positive-perspective and negative-retrospective. According to V. Eugenzicht, responsibility is a
multifaceted concept that is connected not only with the past (with a misdemeanor already committed), but
also with the future. Duty and responsibility always depend on each other. The legal concept of responsibility
is primarily a responsible attitude to their responsibilities, which ensures their proper performance.
Responsibility for violations is a consequence of irresponsible behaviour, breach of duty, a consequence of the
fact that individuals have betrayed the “sense of responsibility” [1, p. 6]. That is, the positive-perspective
understanding of civil liability is associated with the performance of its preventive function, and negative-
retrospective — compensatory. According to 1.S. Kanzafarova, the attempt of scientists to formulate the concept
of positive responsibility cannot give an effective result given the lack of signs of a legal phenomenon [2,
p. 80].

It should be noted that today negative-retrospective understanding dominates legal responsibility as a
law enforcement institution, which provides for state coercive measures for the offense and is to establish for
the offender negative consequences in the form of restrictions of personal and property nature [3, p. 86]. In
this context, civil liability is considered within the framework of protective legal relations, where the
restoration or protection of violated rights can be carried out through the application of measures of civil
liability. In this sense of civil liability, the use of coercive measures provided for at the regulatory level, most
civilians associated with the commission of an offense in both contractual and non-contractual areas [4, p. 365-366].

107



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 29, No. 1, 2022

For a long time, the basis of civil liability was the composition of the offense in the field of property or
personal non-property rights, which was understood as a set of signs of objective and subjective nature. One
of the authors of the concept of the composition of a civil offense is quite rightly considered to be G. Matveev
Matveev [5, p. 29]. Later, the term “composition of the offense” was abandoned in civil law, calling the basis
(or conditions) of civil liability illegal behavior, harm, causal link between wrongdoing and harm, guilt of the
offender. However, according to N. Kuznietsova, this is nothing more than a detail of one and in principle the
only basis, which is an offense (civil, disciplinary, etc.). However, sharp criticism of this approach has not yet
changed the general assessment of the doctrine of the composition of civil offense, which in almost all
textbooks still occupies a prominent place [4, p. 193, 195].

Judicial practice also uses the term “composition of the offense”. In particular, in case 3-72gs12 the
Commercial Chamber of the Supreme Court of Ukraine noted that according to Article 1166 of the Civil Code
of Ukraine [6] to apply such a measure of liability as damages requires the presence of all elements of a civil
offense, namely: wrongful conduct, losses, the causal link between the debtor's wrongful conduct and damages,
guilt. In the absence of at least one of these elements, civil liability does not arise [7]. In this regard, we cannot
agree with those authors who argue that although the law does not contain a list of conditions of a civil offense,
but they can be distinguished by logical interpretation of articles of the Central Committee of Ukraine (Article 22,
Article 1166) [6]. Of course, it is impossible not to consider the presence in cases provided by law, “truncated”
composition of the offense (Article 1176, Article 1187 of the Civil Code of Ukraine [6]).

Modern unification of private law and the introduction of European standards have necessitated updating
the provisions of current legislation on the institution of civil liability. Thus, the harmonisation of civil law in
the field of non-contractual obligations is carried out under the influence of the Principles of European Tort
Law (Principles of European Tort Law — PETL) [8]. However, the approach implemented in PETL cannot
coexist with the above construction of civil liability, as tortious liability can also occur in the case of lawful
infliction of damage or regardless of the fault of the perpetrator [9, p. 416]. The question of the relationship
between measures of responsibility and measures to protect civil rights, which were mostly studied separately,
also needs a separate study [10]. The civilist literature emphasises that the application of measures of
responsibility is always based on the principle of guilt. When a person is assigned a duty that already existed,
but which the person did not perform voluntarily, it is not a measure of responsibility, but a measure of
protection [11, p. 95-96].

In Europe, outdated approaches to understanding civil liability have long been revised. In particular,
after the reform of French contract law in France, the second stage of modernization of civil law began — the
reform of civil liability law. The main tasks of the reform: consolidation of legislation; considering the
principle positions that are actively discussed in the professional environment; supplementing the current
legislation with a number of short stories [12, p. 108-109]. In Ukraine, there is also an urgent need to review
approaches to the institution of civil liability. Modern law enforcement practice requires a well-developed and
scientifically sound concept of civil liability, which would allow to achieve maximum efficiency in the
restoration and protection of violated civil rights. This should consider the main functions of civil liability,
such as compensation (aimed at restoring the affected area of the victim) and preventive (providing appropriate
incentives to take optimal precautionary measures to reduce or avoid expected liability).

Given the ambiguity of the understanding of civil liability, its place in the mechanism of legal regulation,
the lack of a single concept of liability, there is a need to discuss the issue of civil liability. The purpose of this
article is to develop approaches to the institution of civil liability and outline areas for updating civil law,
taking into account current European trends.

1. MATERIALS AND METHODS

Transformations in socio-economic life, the emergence of new global risks: terrorism, hybrid wars, coups,
natural and social cataclysms encourage the revision of existing mechanisms for regulating relations based on
legal positivism and natural law approach, in terms of their effectiveness. The focus on the development of a
single legal space, a developed civil society, a common system of protection of rights and interests, and
protection against global dangers makes it necessary to unite efforts to develop effective approaches to
regulating public relations. Ukraine, which recently joined the socialist system with a dominance of planning
and administrative approaches to governance, is only at the beginning of the path of forming the rule of law
and integration into the developed world community. And this, in turn, necessitates a rethinking of approaches
to understanding the law and change the legal consciousness.

The current trend is the introduction of rationalist legal understanding as a balance of general legal,
sociological and economic analysis of law. Such a rationalist concept of understanding the essence of law
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presupposes the awareness of law as a self-sufficient phenomenon that actively influences other, non-legal,
social phenomena (economics, ethics, religion, etc.), which leaves an imprint on methodology. Therefore, the
perception of law is not limited to the normative reflection of material (economic) relations. Law is seen as a
defining form of social life for the economy. Therefore, when studying civil liability, it is advisable to use
economic analysis of law and use such general techniques as dialectical, formal-logical, comparative, along
with the logical-dogmatic method of interpreting law as a special method of scientific knowledge, combined
with hermeneutics.

Economic analysis of law is a method by which ideas taken from economics are combined with legal
theories and principles in order to predict the impact of legal norms on the behavior of subjects and study the
economic consequences of such behavior. The fundamental basis of economic analysis of law is the category
of efficiency, which, having economic content, can become an important criterion in the creation of legal
norms. However, no less important is the basic value for law — justice. Given that economic efficiency cannot
contradict justice (and morality in general), the study of civil liability was carried out in terms of justice, taking
into account the concept of economic efficiency. These basic categories — economic efficiency and equity —
can be sufficient criteria for drawing conclusions about the need to distinguish between protection measures
and civil liability measures. However, economic analysis was used as a subsidiary (additional) methodological
toolkit, along with traditional methods of legal science — logical-dogmatic method.

Using the dialectical method, various social phenomena are studied in their development. This method
allowed analysing the contradictions of approaches to understanding civil liability. Formal-logical approach
was used to substantiate the proven theories of judgment on the application of measures of civil liability. And
the comparative method made it possible to analyse and identify differences between measures of civil liability
and measures of protection. The state of doctrinal developments on the understanding of civil liability was also
studied with the help of a comparative method.

The logical-dogmatic method of scientific research is aimed at identifying obvious signs (aspects,
characteristics) of legal phenomena without immersion in the internal essential connections. It was aimed at
cognising the dogma of law, which solves the problems of systematisation, interpretation, and application of
law, as well as the development of law. The combination of the dogmatic method with the method of
hermeneutics, which involves the spread of knowledge of the intellect, feelings, intuition of the researcher,
allowed considering civil liability through the prism of its perception by researchers from different countries.

The main stages of the study of civil liability were: 1) the hypothesis that the concept of “civil liability”
should be used in the understanding of law enforcement, which provides for coercive measures for the offense;
2) analysis of approaches to understanding civil liability; 3) development of directions of delimitation of
measures of responsibility and measures of protection; 4) formulation of the conclusion that the category of
“responsibility” should be used in a negative retrospective sense, and in order to expand the protection of rights
and legitimate interests to introduce into civil law the category of “legal consequences of failure (violation) of
civil duty”.

2. RESULTS AND DISCUSSION
2.1. Approaches to understanding the concept of civil liability

In foreign doctrine, the doctrine of civil liability is reduced to the following theories: the theory of
responsibility as a duty (liability as duty), the theory of responsibility as a price (value) (liability as cost) and
the theory of liability as a vulnerability (liability as vulnerability). According to the first theory, liability is
understood as a secondary obligation that arises as a result of failure to perform the primary duty. In this case,
the secondary obligation is a legal consequence of the violation of primary rights or failure to perform primary
obligations, but the initial obligation does not disappear, but is transformed into another form. Liability as a
price is considered in the context of those costs, losses, fees that the perpetrator must pay for the violation.
And a relatively new theory — the theory of responsibility as a vulnerability was formulated by N. Oman. In
his opinion, the first two theories have a significant drawback: they focus on state coercion. But such state
coercion will not be applied without appropriate action by the victim. Instead, responsibility as a vulnerability
is explained by the author that being responsible means that a person is exposed to an attack to which he has
not been subjected before. The property and liberty of the defendant, who has been found not liable for certain
civil offenses, remain protected from any further action by the plaintiff. However, when the defendant is found
responsible, everything changes. Now the plaintiff has the right to apply to the coercive apparatus of the state
with a request to coerce the defendant to perform a certain duty. Since the defendant is no longer “invulnerable”
as a result of the defense of the state, the coercive mechanism that protected him is now given to the plaintiff
to use as he sees fit. Of course, there are limitations on the defendant's vulnerability. The plaintiff has only
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certain remedies at his disposal. The defining feature of the legal status of civil liability is precisely this
unstable situation — the possibility of being subjected to private attack by the plaintiff [13, p. 393-394]. (To be
liable means that one is exposed to attack in a way that one was not previously exposed. The property and
liberty of a defendant who has been found not liable for some civil wrong remains protected from any further
action by the plaintiff. Once a defendant is found liable, however, this changes. Now the plaintiff has the power
to call upon the coercive apparatus of the state to do things to the defendant. In the absence of civil liability,
this machinery lies inert. It is unlawful for a private party to employ it against an opponent. In many cases it
is even unlawful for the state to employ the machinery against the defendant. Once the defendant is found
liable, however, this changes. Now he is exposed. As he is no longer “invulnerable, impenetrably armed” by
the protection of the state, the very coercive apparatus that protected him is now put at the disposal of the
plaintiff to use or not as he or she sees fit. To be sure, there are limits on the vulnerability of the liable defendant.
Only certain remedies are put at the disposal of the plaintiff. What defines the legal status of civil liability,
however, is precisely this precarious position of exposure to private attack by the plaintiff.)

As already mentioned, in the Ukrainian civil doctrine, civil liability is understood in two aspects: as
retrospective liability (liability for a civil offense) and long-term or positive liability (the obligation to act
lawfully, the requirement to comply with legal norms) [4, p. 196]. In accordance with paragraph 22 of Part 1
of Art. 92 of the Constitution of Ukraine [14, p. 196] exclusively the laws of Ukraine determine the principles
of civil liability; acts that are crimes, administrative or disciplinary offenses, and responsibility for them.
Considering the issue of official interpretation of the provisions of paragraph 22 of Part 1 of Art. 92 of the
Constitution of Ukraine [14, p. 196]. The Constitutional Court of Ukraine (hereinafter — CCU) used the concept
of legal responsibility in understanding the application of measures of public law for non-performance or
improper performance of their duties. A systematic analysis of the above constitutional provisions led the CCU
to conclude that the content of paragraph 22 of the first part of Article 92 of the Constitution of Ukraine is not
aimed at establishing a list of types of legal liability. It stipulates that only the laws of Ukraine should regulate
the principles of civil liability (general grounds, conditions, forms of liability, etc.), the basis of criminal,
administrative and disciplinary liability — acts that are crimes, administrative or disciplinary offenses (the main
features of offenses their composition), and responsibility for them [15, p. 196]. Thus, we can state that in
contrast to criminal, administrative and disciplinary liability, the grounds for civil liability are not limited to
those established by law. This allows talking about a fairly broad understanding of civil liability, which
includes breaches of obligations.

In foreign scientific literature, the term “responsibility” is used in connection with torts [16; 17]. For
example, in a publication examining trade agreements, the term “liability” is used in the context of non-
contractual claims. [17, p. 83]. The purposes of tort law are compensation for damage and deterrence of future
tort behaviour [18, p. 443], which in essence is the performance of compensatory and preventive functions of
civil liability. It is also suggested that breach of contract is not traditionally considered an offense [19]. In the
Concept of updating the Civil Code of Ukraine, members of the Working Group on recodification (updating)
of civil legislation of Ukraine within the systematic update of the Civil Code of Ukraine [6] (hereinafter — the
CC of Ukraine) proposed to reconsider the normative approach to the relationship responsibility”. Instead of
the phrase “liability for breach of obligation” in the opinion of the authors it is advisable in the title of Chapter 51 of
the Civil Code of Ukraine [6] to use the category “legal consequences of default”. Instead, the category of
“liability”” should be used in cases of illegal harm [20, p. 43].

It is clear that liability for unlawful infliction of harm and the legal consequences of non-performance
are covered by the retrospective and prospective notions of civil liability, respectively. The first is the result of
an offense, and the second is the failure to fulfill an obligation or obligation. However, the concept of civil
liability, including its grounds and measures, it is advisable to clarify. In particular, is it appropriate to cover
the concept of civil liability and, accordingly, to apply the conditions of civil liability to those situations where
there is no responsible attitude of the subjects to their responsibilities, which ensures their proper
implementation. And how to deal with risky activities in this case — it is covered by the conditions of civil
liability or not, because the risk characterizes the activities carried out within the legal field. And so, it is
difficult to talk about the first condition of responsibility — the illegality of behaviour. And although the
category of “civil liability” is often confused with the category of “risk”, however, in their legal orientation
and legal consequences, they differ significantly. The risk goes far beyond property liability and in many cases,
due to regulations, a person is forced to bear negative property consequences in the absence of illegality of his
behaviour. In this regard, the ratio of risk and liability is manifested in the fact that the risk allows to overcome
the negative consequences, which are not due not only to the illegality of the debtor's behavior, but also his
behavior in general. Liability in any case is associated with adverse consequences for the person who violated
the law [21, p. 95].
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On the other hand, it is worth remembering that responsibility together with the function of
compensation performs the function of deterrence, which allows to ensure an effective (socially and
economically) result [22, p. 156]. From the economic standpoint, the rules of responsibility are a tool for
internalising risks, thus creating incentives for socially beneficial behavior [23, p. 150]. For example, when it
comes to a special type of activity associated with the relationship of the use of technology, artificial
intelligence, or the implementation of certain professional activities, the concept of higher responsibility is
used in a positive and long-term sense. This means a responsible attitude of the subjects to their responsibilities,
which ensures their proper performance. At the same time, conditioned upon the peculiarities of activities
related to the use of technology or the implementation of certain types of professional activities, the
requirements for a responsible attitude to responsibilities are inflated compared to other activities.
Compensation for the culprit in such cases should be understood as a measure of civil liability. In the case of
innocent harm, compensation is a measure of protection for the victim.

In general, approving the above-mentioned idea expressed in the Concept of updating the Civil Code of
Ukraine, it seems appropriate to introduce into the Civil Code of Ukraine the category “legal consequences of
non-performance (violation) of civil duty” [6]. In this case, the concept of “legal consequences of non-
performance (violation) of civil duty” will cover 1) measures to protect civil rights and interests; 2) measures
to ensure the restoration of the dynamics and functioning of civil relations; 3) measures of civil liability. In
this regard, it is appropriate to amend Art. 14 of the Civil Code of Ukraine, in particular to set out Part 3 of
Art. 14 in the following wording: “The performance of civil duties is ensured by means of encouragement, the
application of measures of responsibility and other legal consequences established by the contract or act of
civil law” [6]. This will expand the possibility of protection of violated rights and interests and their effective
restoration.

There is also a need to amend the title of Chapter 51 of the Civil Code of Ukraine. Now this chapter is
called “Legal consequences of breach of obligation. Liability for breach of obligation”. This wording is not
very correct, as the legal consequences of violation of goiter' binding is opposed to responsibility. However,
liability is only a component of the legal consequences of breach of obligation. Therefore, it is expedient to
rename Chapter 51 of the Civil Code of Ukraine [6] to “Liability and other legal consequences of non-
performance (breach) of the obligation”. At the same time, it is necessary to think about the delimitation of
such categories as “measures of civil liability”” and “measures to protect civil rights”.

2.2. Distinguishing between measures of civil liability and measures to protect civil rights

In legal doctrine, the protection of rights and interests is understood as:

—a comprehensive system of measures of material and procedural order, which includes forms,
methods, means, which are independently chosen by the person whose rights and interests are violated, and is
used to ensure such rights [24, p. 47];

— An integrative legal model based on the protection of civil rights and legally protected interests as an
interdisciplinary (mixed) legal institution that exists on the border of substantive and procedural law, contains
rules of private and public law and, accordingly, considers substantive and procedural aspects of civil rights
protection. interests protected by law, covers its material, procedural and procedural elements, and combines
static and dynamic states of protection [25, p. 156-157];

— legal activities aimed at eliminating obstacles to the exercise of their rights and the termination of the
offense, the restoration of the situation that existed before the offense. At the same time Yu. Pritika notes that
the term “measure of protection” is synonymous with the word “methods”, while “means” and “forms” of
protection should not be confused with the concept of “method” of protection of rights [26, p. 16-17]. We will
adopt this approach and in the future we will proceed from the identity of the concepts of “protection measure”
and “protection method”.

The opinion of O. Cot seems appropriate that measures to protect civil rights and measures of civil
liability are coercive, which is expressed not in their implementation solely through state coercive activities,
but in the fact that their use is provided by possible coercion [27, p. 221]. In addition, the relationship between
measures to protect subjective civil rights and civil liability is manifested in the fact that: 1) and measures of
responsibility and methods of protection are certain legal means, legal instruments to influence the relevant
social relations; 2) they are aimed at localizing the consequences of violations of rights, but methods of
protection in their scope is a broader concept, which involves not only the restoration of the violated right or
compensation for losses, but also prevention, suppression and elimination of violations of civil law; 3) the list
of methods of protection of civil rights is wider than the measures of responsibility provided by law.
Responsibility measures are an integral part of protection [28, p. 206], confirmed by the content of Art. 16 of
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the Civil Code of Ukraine [6], in which responsibility is inherent only in some ways of protecting civil rights
and interests. It should be borne in mind that liability alone cannot provide such protection, as it is a static legal
category. This function is realized through the application of specific measures of responsibility, which in civil
science are called sanctions [29]. Quite common today is the legal position that civil liability is the imposition
on the offender of legal consequences, which are manifested in the deprivation of his certain rights or in
replacing the default with a new one, or joining the default additional [30, p. 97; 31, p. 127].

O. Caot, clarifying the criteria for distinguishing liability measures from other protection measures, adds
that liability is associated with the deprivation of existing rights or the imposition of new additional
responsibilities and performs compensatory, not restorative function, which is characteristic of measures to
protect subjective civil rights. This opinion is supported by other scholars, who point out that the absence of
this feature indicates that this method of protection of civil rights is not a measure of civil liability [32, p. 137].
Finally, measures of legal responsibility are not factual, but legal in nature, which distinguishes them from
self-defence, or property compensatory nature, which distinguishes them from measures of operational
influence, which are organisational in nature [27, p. 230-233]. It is believed that such an approach is balanced
and corresponds to the essence of measures to protect civil rights and civil liability and allows to effectively
protect the violated right. In fact, this possibility of choosing the form of protection of rights or interests is a
manifestation of the principle of dispositiveness, as the realisation of the right to protection involves self-
determination of all issues related to the choice of remedies and their practical implementation [33, p. 144].

In this context, it is appropriate to note that at the time of adoption of the Central Committee of Ukraine,
Art. 16, which enshrines ways to protect civil rights and interests, contained an extremely progressive (if not
revolutionary) rule establishing the right of the court to apply other than those expressly provided for in this
article, methods of protection: not only those provided by law, but and those established by the treaty [6].
According to the authors of the Central Committee of Ukraine, the parties, concluding the contract, had the
opportunity, not limited to statutory means of protection, to provide effective, in their opinion, a way to protect
rights in such a particular situation. But in practice, this idea did not work: when concluding the contract, the
parties did not go so far in managing contractual risks to not only anticipate the consequences of non-
performance or improper performance of the contract, but also to minimise them by identifying a unique
method of protection. In the best case, when concluding the contract, they were limited to an indication of the
means of protection established by the current legislation. However, the ambiguous case law on the application
of the provisions of Part 2 of Art. 16 of the Civil Code of Ukraine [6] gave impetus to the negative trend that
led to mass rejection of lawsuits due to the fact that the plaintiff, applying to the court, chose a method of
protection not established by law or contract to protect the right or interest violated, unrecognised or disputed.
The situation was partially remedied in 2017, when procedural legislation, including the Civil Procedure Code
of Ukraine [34], was amended to expand the court's capacity to protect the rights, freedoms and interests of
individuals. In the same year, in particular on October 3, Part 2 of Art. 16 of the Civil Code of Ukraine was
supplemented with the words “or by a court in cases specified by law.” Now this norm reads as follows: “The
court may protect a civil right or interest in another way established by contract or law or court in cases
specified by law” [6]. This has improved the position of persons who apply to the court to protect their violated
right or legitimate interest, as such a rule is aimed at implementing the provisions of Articles 55, 124 of the
Constitution of Ukraine and Art. 13 of the European Convention for the Protection of Human Rights and
Fundamental Freedoms [6, p. 491-494]. However, such an updated rule came into conflict with the norm of
Part 2 of Art. 5 of the CPC of Ukraine [34], according to which the court has the right to determine such a
method of protection, which does not contradict the law, which has already been noted in the literature [28, p.
61]. Thus, protection measures and measures of civil liability are correlated as general and partial, i.e.
protection measures are a broader concept that includes measures of civil liability [35, p. 81-86].

Currently, in the context of the recoding of civil law, the proposal to formulate the current principle of
freedom of contract as broader — the principle of freedom of transaction — is considered promising. It is
proposed to consider further expansion of the content of this principle in such a way as to generally declare
freedom of entry into civil law relations (of course, subject to the requirements of reasonable and fair conduct
of the subjects of legal relations) [36, p. 194]. Therefore, it seems logical not only to expand the possibility of
entry of subjects into civil law relations, but also the possibility of protection of rights and legitimate interests
by introducing into civil law category “legal consequences of non-performance (violation) of civil duties”.
And the category of “liability” to use in cases of illegal harm.
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CONCLUSIONS

Revision of approaches to the institute of civil liability is already not only a matter of scientific discussion, but
also a request for law enforcement practice. Unification of private law and harmonisation of civil law requires
a coherent theory of civil liability, which must be developed by doctrine and ensure maximum efficiency in
the restoration and protection of violated civil rights. To this end, the category of “responsibility” should be
used in the negative-retrospective understanding as a law enforcement institution that provides for coercive
measures for the offense and consists in establishing negative consequences for the offender in the form of
restrictions of a personal and property nature. The obligation to act lawfully, the requirement to comply with
legal norms — a positive perspective of responsibility — is rather a category related to the exercise of civil rights
and the performance of civil duties. Failure to do so, especially in the case of a contractual relationship, a risk
relationship, may not always be covered by the conditions of civil liability or, moreover, the concept of
“composition of a civil offense”. Therefore, it is advisable in such cases to use the category of “legal
consequences of non-performance (breach) of the obligation.” Accordingly, it was proposed to amend the title
of Chapter 51 of the Civil Code of Ukraine, stating it as follows: “Liability and other legal consequences of
non-performance (breach) of obligation.” This approach will allow not only to use measures of civil liability
to restore the violated civil law, but also to apply other measures to protect civil rights and interests.

The distinction between protection measures and civil liability measures is made based on the ratio of
general and partial, where protection measures, as a general category, cover measures of civil liability. At the
same time, protection measures are not only legal instruments of influence on the relevant public relations and
are aimed at localising the consequences of violations of rights, but also provide for the prevention, suppression
and elimination of violations of civil law. In addition, the list of ways to protect civil rights is broader than
statutory liability measures. This allows significantly expanding the actual possibility of protection of violated
rights and restoring the violated rights as effectively as possible and to encourage participants in civil relations
to socially desirable behaviour. At the same time, the issues of general grounds for liability for damage and
conditions of civil liability, as well as certain measures (sanctions) for its application are also promising for
further research.
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Muxaiiiio Bacuibosuy Hlynbsra

Hayionanvna akademis npagosux nayk Yrpainu
Xapkie, Ykpaina

Kageopa zemenvrnoco ma aepaproeo npasa
Hayionaneruii ropuouunuti yuisepcumem imeni Apociasa Myopoeo
Xapkie, Ykpaina

Tersana BikTopiBHa JlicoBa

Kagheopa semenvnozo ma acpapnoeo npasa
Hayionaneruii ropuouuruii ynisepcumem imeni HApociasa Myopoeo
Xapkie, Ykpaina

OKPEMI AKTYAJIBHI IINTAHHSA ITIPABOBOI'O 3ABE3IIEYEHHSA
BIIHOBJIEHHS 3EMEJIb

AHoOTANiA. BHacniook cmpimkoeo nozipuienHs npomsacom OCMAHHIX O0ecAmulimes Cmawny 3emensb 8 YKpaiui, 3HauHa
YacCmMuHa OCMAHHIX HE3ANeHCHO 6I0 iX Yib0B020 NPUSHAUEHHSA BUMA2AE NPOBeOeHHs HeGIOKIAOHUX 3ax00ie ix
BIOHOGNEHHA. AKMYanbHiCMb MAK020 HAYKOBO20 OOCHIOJNCEHHS 3YMOGIEHA Hacamnepeo OpakoM KOMHAEKCHO20 i
6cebiuH020 ananizy npagoeoco 3abesneuents GiOHOBNIEHHs 3eMelb. 36adcaioyu Ha ye, Memow Cmammi € 00Ci0NHCEHH S
HazanbHux npobnem y cgepi npagoeozo 3abesneuents GIOHOBNEHH 3eMenb MA PO3POOKA OOTPYHMOBAHUX NPONO3UYIL
Wo0o ix po3s azanns. Memooamu 0ocniodxncenHs € cyKynHicmo inoco@coKux, 3a2antbHOHAYKOBUX | CHeYIanbHO-NPAsosUx
Memooie. B ocnoei memooonociunux nioxo0ie 00 00CHIONCEHHS NUMAHb NPABOBO20 3aDe3NeUeHHsl 8BIOHOBNIEHHS 3eMeb €
ginocogpcora Konyenyia Oiocepoyenmpusmy. 'V cmammi 30iUCHEHO KOMNAEKCHE OOCHIONCEHHS AKMYATbHUX
meopemuyHux npobrem npasosoco 3abesneueHHs 6iOHOGAeHHA 3emenv. Cgopmynvosano Oe@iniyito nonamms
«BIOHOBIEHHA 3eMenby K Npagogoi kamezopii, 3’scosano ii cymuicms ma ocobaugocmi. 30iticheHo 6ceOiuHull aHAi3
YUHHO20 3AKOH00ABCMBA 8 Q0CAiOHCY8anil cepi. Oxapakmepuz08aHo nonepeoHi ti OCHOBHI 3aX00U BIOHOBICHHS 3eMelb.
Yemanoeneno micye npagosux mopm, wo peeyaroome CYyCRinbHI IOHOCUHU Y chepi BIOHOBIEHHS 3eMelb, Y CUCmeMi
3eMeNbHO20 Npasd. 3anponoHO8aAHO Kpumepii po3mMedlcy8ants OXOpOHU ma 6ioHosNeHHA 3emens. OOIpyHmosaHo
HeOOXIOHICMb GHECEeHHSI 3MIH 00 YUHHO20 3eMEIbHO20 3AKOHOO0ABCMEd CMOCOBHO 3AKPINACHHS 0008 S3Ki6 GIACHUKIE I
KOPUCMYBAHi6 3eMelbHUX OLIIHOK W000 GIOHOGNIeHHS POOIOYOCMI IPYHMIE, THUUX KOPUCHUX 6lacmueocmell i (QyHKyill
3emenb. 3pobiieHo npono3uyilo 3aKOH00A8Y020 NOCUNLEHHS IOPUOUYHOL 6I0N0GIOANbHOCHI 6 00CHIONCY8aHill cepi.
Ilposedene oOocnidoicenna cnpamosane HA BOOCKOHANIEHHA NPABOGO20 3abe3neueHHs GiOHOGNIEeHHA 3eMenb, WO
3abe3neyums ix 30epedicens Ak OCHOGHO20 HAYIOHANbHO20 bazamcmea

KarouoBi ciioBa: oxopona, 3axoou, semaexopucmyeay, ipynmi, pooruicme
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SOME CURRENT ISSUES OF LEGAL PROVISION OF RESTORATION OF LAND

Abstract. Due to the rapid deterioration of the state of lands in Ukraine over the past decades, a significant part of the
latter, regardless of their intended purpose, requires urgent measures to restore them. The relevance of such scientific
research is primarily due to the lack of a complex and comprehensive analysis of the legal support of land restoration.
In addition, without a thorough theoretical study of the problems of legal support for land restoration, it is impossible to
make appropriate reasonable proposals to improve existing and develop new legislation in the study area. Research
methods are a set of philosophical, general scientific and special legal methods. At the heart of methodological
approaches to the study of legal issues of land restoration is the philosophical concept of biospherecentrism. The article
provides a comprehensive study of current theoretical problems of legal support for land restoration. The definition of
the concept of “restoration of land” as a legal category is formulated, its essence and features are clarified. Preliminary
and main measures of land restoration are described. The place of legal norms regulating public relations in the field of
land restoration in the system of land law has been established. Criteria of delimitation of protection and restoration of
lands are proposed. The necessity of making changes to the current land legislation regarding fixing the obligations of
owners and users of land plots to restore soil fertility, other useful properties and functions of land is substantiated. The
proposal of legislative strengthening of legal liability in the studied sphere is made. The study aims to improve the legal
provision of land restoration, which will ensure their preservation as a major national wealth

Keywords: protection, measures, land user, soils, fertility

INTRODUCTION

In the conditions of the swift worsening of the state of the land resources in Ukraine of exigent decision one
of the most thorny problems of the present requires is stopping of the further scale worsening of the state of
lands and their restoration. The outlined problem updated that goes speech about lands of Ukraine, which
pursuant to Constitution of Ukraine make basic national riches and are under the special protection of the state.
They show by itself basis of sovereignty of the state and come forward basis of vital functions of all of living.
Land executes different functions. How an object of menage, it comes forward the basic mean of production
in a rural and forest economy, is a spatial base for placing of the buildings and structures. In addition, land is
a basic natural object, and also serves as a spatial base for the location of other natural objects — forests, waters,
bowels of the land, objects of the vegetable and animal world. The use of land (land plot) can take place on
various legal titles, a prominent place among which is the right to lease land [1].

Restoration of the state of all lands of the country as the main national wealth, regardless of their
purpose, is an important basis for its sustainable development, because ensuring the latter requires stability
and the quality of land. In this way restoration of land, which is essential for the preservation of land as the
main national wealth, for present and future generations, to ensure sustainable development of the country as
a whole, environmental and food security. The provision of the latter is reflected in a number of modern
studies [2-4].

Thus, saving of the state of land, which is able to provide the necessities of humanity both today, and
in the future, can be attained due to realization of measures, directed on renewal of the high-quality state of
land of the agricultural and forestry setting, and also other properties of land of separate categories. Basis of
forming of public policy in the field of protection and restoration of land in Ukraine makes Association
Agreement between the European Union and the European Atomic Energy Community and their member
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states, of the one part, and Ukraine, of the other part. As rightly noted in scientific research, one of the ways
to prevent legal defects in land and legal regulation in Ukraine at present and in the future is to ensure the
adaptation of the national land legislation to the requirements of the EU [5]. The state accepted the row of
position papers on which undertook certain obligations, in particular, about joining: a) to Scope convention of
UNO about the change of climate (Convention on Climate Change, 1992) [6]; b) to Convention of UNO about
a fight from desertification (United Nations Convention to Combat Desertification, UNCCD, 1994) [7]; c) to
Convention of UNO about the guard of biological variety (Convention on Biological Diversity, 1992) [8]. Today
basis of planning of measures of restoration of land in the state is made: Basic principles (strategy) of public
ecological policy of Ukraine on a period to 2030 year [9], approved by Law of Ukraine from February, 28 in
2019 No. 2697-VII1, Conception of fight against degradation of land and desertification, approved by order of
Cabinet of Ministers of Ukraine from October, 22 in 2014 No. 1024-p. [10], National plan of actions in relation
to a fight against degradation of land and desertification, approved by order of Cabinet of Ministers of Ukraine
from March, 30 in 2016 No. 271-p [11].

A large area of land, regardless of its purpose, requires urgent restoration measures. Legal norms aimed
at restoring the state of land are enshrined in regulations of various legal force. At the same time, they,
unfortunately, are mostly general or declarative in nature, devoid of any systematization. This leads to legal
gaps and conflicts in the mechanism of legal regulation of public relations concerning the restoration of land
as an important natural resource. In addition, the current land legislation does not clearly distinguish between
the provisions for ensuring the restoration of land and the regulations for their protection. Public relations in
the field of land restoration remain insufficiently regulated by the legal provisions of the legislation, which
ultimately has a negative impact on judicial practice. The presence of these shortcomings in the legal provision
of land restoration today has an extremely negative impact on the development of relevant legal relations and
the state of the land as a whole. The state of the land is related to the climate, changes in the latter are largely
due to the state of the land.

Most scientific labours of land-legal subject devoted research of questions of legal safeguard of land.
The problems of restoration of land were examined in legal science of Ukraine only fragmentary or side. In
particular theoretical problems in relation to the separate measures of restoration of land were probed at the
level of dissertation researches. Speech goes about labours of P. Kulinich [12], M. Deynega [13] and
A. Misinkevich [14].

The special attention is deserved by monographic research of P. Kulinich, in which a scientist is offer
the ways of perfection of the legal adjusting of agricultural land-tenure in Ukraine in the context of priority of
requirements in relation to restoration, guard and saving of land of the agricultural setting [15]. Ponderable
payment in the study of theoretical-methodological and applied principles of legal regulation of the use,
restoration and protection of soils is carried out N. Gavrysh [16]. Separate aspects of legal problem of
restoration of soils are reflected in the monographic study of S. Khominets [17]. Certain aspects of innovative
methods for restoring soil fertility were studied in the works of S. Arora, D. Sahni [18], M. Drosos and
A. Piccolo [19].

The purpose of this article is to research of modern problems in the field of the legal providing of
restoration of lands and offer ways to resolve them.

1. MATERIALS AND METHODS

The methodological framework of this study included a set of philosophical, general scientific and special
methods of scientific knowledge, namely: dialectics, analysis and synthesis, modeling, historical and legal,
formal logical, systemic and structural, comparative legal, formal legal.

The basis of methodological approaches to the study of legal support for restoration of land should be
the idea of biospherocentrism. In the current significant deterioration of the state of land, which is extremely
important in the relations of land use and restoration, there is a change in the anthropocentric paradigm of
nature management to a biospherecentric paradigm of human-environment interaction. Biospherecentrism is
interpreted in science as a new type of worldview, makes the interests of an individual and society as a whole
dependent on the needs of the entire planet and all living things that are on it. In particular, in philosophy,
anthropocentrism and biospherocentrism are considered as philosophical concepts that reflect a person's
attitude to the world around him and his perception of himself in it. From the position of supporters of
biospherocentrism, a person is an integral part of the biosphere and should not put himself, his needs and
interests above the needs of all living organisms on the planet. In this case, we are talking about a whole set of
ecosystems. Negative processes characteristic of the current state of land have an impact on social
development, to a certain extent restraining it by destroying the results of human labor and a tangible slowdown
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in the development of productive forces. Further uncontrolled and irresponsible use of natural resources
without taking into account the needs and peculiarities of the existence of all life on the planet poses a serious
threat to all mankind. Thus, both in the use of natural resources (including land) and in their restoration, it is
necessary to adhere to the idea of biospherecentrism.

The general scientific dialectical method became the basis for the entire study, made it possible to
consider the legal support of land restoration in conjunction with other legal phenomena, and the corresponding
normative legal array — in the dynamics of its development. Using the formal-logical method, a number of
legal constructions have been formulated, such as: “restoration of land”. Today the so-called synergetism of
technical processes in crop rotation technologies as a preliminary measure of land restoration is reflected in
the agricultural sphere. When disclosing the problems of legal support for land restoration, the anthropological
methodological approach cannot be left out either, as the conducted scientific research is to some extent aimed
at man, at realizing his rights and interests, because the state of land and ecological and food security impact
on the life and health of the individual.

Formally, a legal one was needed in the process of establishing the content of individual prescriptions
of land legislation in the field of ensuring of restoration of land. The systemic-structural method is the basis
for the classification of land restoration and the adoption of certain measures. The modeling method was used
in the design and modernization of legal norms proposed to amend the current land legislation, as well as in
the processing of the draft Concept of the restoration of degraded, unproductive and technologically
contaminated land and the draft law “On restoration of land”.

2. RESULTS AND DISCUSSION

2.1. Defenition of “restoration of lands” as a legal category, its essence

Above all things it is necessary to mark that the analysis of encyclopaedic and linguistic literary sources allows
to draw a conclusion, that term “restoration” is used in the context of high-quality properties of land (in
particular, fertility of soils), states of the broken land. In accordance with the large explanatory dictionary of
the modern Ukrainian language to “restore” a term means to return a previous kind to anything to damaged,
spoiled, blasted [20]. The new explanatory dictionary of the Ukrainian language contains analogical
formulations of term “restoration” as returning of previous kind to anything to damaged, spoiled, blasted;
adduction to the previous state; returning to old [21]. A word “reproduction” interpreted how to reproduce
again that, to repeat, reproduce, copy [22]. In other encyclopaedic editions this term is interpreted as an update,
recreation of old [20]; creation again that, reiteration [23].

Restoration is bringing the state over of lands from existent negative to inherent them to the primary
high-quality state. Speech goes about certain positive changes, including to soil fertility, and also about
restoration of executable lands functions in accordance with their having a special purpose setting. To
reproduce lands as natural object it is impossible. It is known that the high-quality state of lands is characterized
the aggregate of their both positive and negative properties. It is expedient to notice that terms “reproduction”
and “restoration” are not identical. Terms resulted at the same time in the current landed legislation and in the
most advanced studies of scientists, as a rule, equate, thus as in researches will present of legal doctrine, so in
labours of research soil scientists.

It is necessary to underline that such natural object as lands in general are unreproduced, it is impossible
anew to create them as a natural object, however they can be restored. However, to restore of lands, unlike
some other natural resources, for example forest resources, inherent certain specific. It consists in that the state
of lands is subject restoration (speech goes about restoration of their high-quality state, their soils, due state of
the broken lands), and also functions which execute lands on their basic having a special purpose setting. In
the wide understanding restoration is a removal of worsening of the state of land.

Therefore, it is expedient to consider restoration of lands as a legally provided system of measures
aimed at restoring lands to their original quality condition, deteriorated due to anthropogenic or natural
(natural) factors, lost ability to perform certain functions arising from their main purpose, proper condition of
disturbed lands through their reclamation, conservation of degraded and unproductive lands, land reclamation
of this natural object and other measures provided by law. We emphasize that in accordance with the recently
adopted Law of Ukraine “On Making Alteration in Some Legislative Acts of Ukraine in Relation to Perfection
of Control the System and Deregulation in the Field of Land Relations” from April, 28 in 2021 No. 1423-1X
[24] conservation of lands includes not only termination of their economic use for the purpose of silting and
afforestation, but also through renaturalization, that is transformation of lands degraded, unproductive, and
also technogenic polluted into natural biogeocenoses.
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2.2. Features of restoration of lands

Reproduction of natural objects finds its manifestation precisely through quantitative indicators, they cover the
creation of natural objects. We are talking about the reconstruction of, say, objects of the plant world, including
forests, as well as objects of the animal world. It is obvious that reclamation of disturbed lands, conservation
of degraded and unproductive lands, land reclamation are legal measures for their restoration. As rightly noted
in scientific papers, these measures are directly related to the quality of land. For agricultural and forestry
lands, which perform the function of a means of production, the primary basis should be the restoration of their
quality, in particular, soil fertility [25].

Restoration of lands combines both the restoration of their quality and the restoration of the previous
condition of disturbed lands. After all, in the latter case there is a destruction of the upper layer of the land. It
should be noted that land plots, the condition of which is recorded in the materials of the State Land Cadastre,
are subject to restoration. The qualitative condition of lands is fixed in the materials of their inventory in the
implementation of land management, in particular, by conducting an inventory, qualitative characteristics of
land plots are established, contaminated and degraded land plots in need of conservation are identified. In
addition, the qualitative condition is reflected in the materials of the normative monetary valuation of land.

The condition of the land plot is also indicated in the agrochemical passport of the field (land plot),
which is, for example, obligatory when leasing agricultural land. Therefore, the quality of the land, recorded
in the relevant documentation, and should be considered initial (from the moment of its transfer to ownership
or provision for use). The initial, so to speak, zero state for each owner and land user may be different, but it
is necessary to focus on the materials of the State Land Cadastre. Any changes in the condition of the land plot
must be timely reflected in the documentation of the State Land Cadastre. It seems appropriate that, say,
notaries, when certifying land contracts, require a certificate of the state of the land, so that the new owner of
the land was aware of the existing state of the land at the time of alienation.

First of all, the restoration of lands damaged as a result of illegal actions that caused the deterioration
of soil cover, led to unusable condition of lands due to negative impact on them, such as: contamination of
lands with radioactive and chemical substances, waste, wastewater and others. However, in some cases,
legitimate actions are also taken, necessitating the restoration of both agricultural and non-agricultural land.

Thus, the actions that led to a change in the structure of the terrain as a result of mining, exploration,
construction and other works are legitimate, provided that there is a relevant working project of land
management. It should be noted that by law mentioned Ukraine “About making alteration in some legislative
acts of Ukraine in relation to perfection of control the system and deregulation in the field of land relations”
from April, 28 in 2021 No. 1423-1X [24] relocation of soil cover (fertile soil layer) within the same land plot
intended for personal farming, horticulture, construction and maintenance of a dwelling house, farm buildings
and structures (homestead plot), individual country house construction and construction of individual garages,
carried out without the development of a working project of land management.

2.3. Measures of restoration of lands

The need for land restoration is caused by various factors. First of all, the condition of lands is negatively
affected by anthropogenic activities: (a) improper tillage, (b) violation of the organization of the territory,
(c) deterioration of protective forest belts, (d) insufficient application of erosion measures, (e) deforestation,
() destruction of slopes, (g) improper cultivation of slope lands, (h) neglect of reclamation measures, etc. At
the same time, soil erosion can be caused by natural disasters. Especially these problems were exacerbated
during the land and agrarian reform. A detailed study of individual important problems of their implementation
was the subject of special scientific research [26]. Among the natural factors are most often: (a) terrain, (b)
surface shape, (c) steepness and exposure of slopes, (d) erosion resistance of soils, (e) rainfall, (f) volumes of
natural intakes, (g) the thickness of the snow, (h) the speed of its spring melting, etc.

It should be emphasized that among the legal measures of restoration of land there are previous and
basic. Thus, the existence of preliminary land restoration measures is evidenced by the Land Code of Ukraine
[27] obligations of owners and users of land to preserve the useful properties of land, at their own expense to
restore the land in case of illegal change of its terrain, except for illegal change of terrain land (Articles 91,
96). In order to prevent the intensification of land degradation processes (including soils), mineral fertilizers
are applied, soils are washed in cases of salinization, appropriate irrigation regimes are applied, etc. After all,
as soil experts rightly emphasize, the legal regime of lands (including soils) is aimed at strict observance by
owners and land users of scientifically sound technological regulations, high culture of behavior to prevent
and/or eliminate the phenomena of soil degradation and possible environmental risks, associated with illegal,
environmentally unsafe land use [28].
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The previous measures to restore soil fertility also include the introduction of crop rotations, in the
process of which the approved standards for the optimal ratio of crops in various natural and agricultural
regions are taken into account. So, the main restoration measures are: conservation of degraded and
unproductive lands, reclamation of disturbed lands, land reclamation. It is the implementation of these
measures for land restoration that received proper legal support. However, there are other land restoration
measures. Although, unfortunately, their implementation is not regulated by law today. Such measures
primarily include phytoremediation — a method of biological neutralization of soil pollutants, which restores
their fertility. Experts recommend considering it as one of the areas of reclamation [29]. When using this
method, plant roots absorb organic pollutants, transforming them into environmentally friendly products.
Bioremediation is also a measure of land restoration, which is divided into two types: biostimulation and
bioaugmentation. Restoration of man-made contaminated lands can be carried out by cutting the soil layer,
collecting pollutants, steam extraction, etc. Such a measure is the so-called detoxification, which can be used
as a stand-alone measure or in the reclamation of disturbed lands. It should be emphasized that the
implementation of these measures in the future should be enshrined in law.

2.4. Specificity of ensuring of restoration of lands in the countries of Western Europe

Increased attention to soil protection and restoration is due to the current state of soil resources, awareness of
their role in providing food and fulfilling their environmental functions, population growth and declining
agricultural land, projected climate change and exacerbation of the world's food problem. Soil protection
agricultural technologies are currently being introduced in European countries to reduce chemical and
mechanical stress on both the soil and the environment as a whole. First of all, these are zero and conservative
systems of cultivation, which is carried out both with the support of state institutions and by providing
appropriate subsidies, which, of course, contributes to the implementation of soil protection technologies. In
some European countries, especially in Great Britain, Germany, France, Denmark conservative agriculture,
which involves reducing the use of agrochemicals, is becoming increasingly popular.

It should be emphasized that the Annexes to the Directive 2004/35/CE of the European Parliament and
of the Council of 21 April 2004 “On Environmental Liability with Regard to the Prevention and Remedying
of Environmental Damage” address the removal, control and reduction of harmful substances so that
contaminated soils, taking into account their current, established at the time of contamination or future use, do
not pose a risk of adverse effects on human health in the long run [30].

In accordance with Annex Il to the above-mentioned Directive 2004/35/CE, the restoration of the natural
state is carried out by applying both initial and additional restoration. Thus, initial recovery means any
restorative measure through which natural resources that have been damaged or damaged services are returned
to their original state or close to the latter. Additional restoration, like any restorative measure applied to natural
resources or services to correct that fact, means that the initial restoration does not end with the full return of
natural resources or services to their previous state.

2.5. Legal aspects of restoration of lands

Land restoration includes various legal aspects. Thus, depending on its purpose, the restoration of soil fertility
of agricultural lands, the productivity of forest lands, restoration in order to perform other functions (in the
case of lands of other categories) are distinguished.

Restoration measures are carried out at the national, regional and local levels, carried out by owners
and users, including tenants of land. According to the role of anthropogenic factors, natural and artificial land
restoration should be distinguished. Thus, the reclamation of disturbed lands, their land reclamation provides
their artificial restoration. Conservation of lands contributes to their natural restoration, resulting in the
formation of fallow lands and self-restoration of land. According to the source of legal support, land restoration
is carried out if there are grounds and in the manner prescribed by law (it is about their reclamation), and
according to bylaws (it is about land conservation).

It is quite important that when implementing land restoration measures, especially soils, it is necessary
to take into account the division of the territory of Ukraine into soil-ecological zones. In addition, it makes
sense to talk about the restoration of not only the state of the land, but also land rights, in particular, the return
of illegally occupied land (it is about the restoration in a broader sense). Thus, the return of illegally occupied
land plots must be preceded by bringing them to the previous, usable condition by demolishing illegally
constructed buildings and structures, restoring the disturbed relief of land plots, etc. (article 212 of the Land
Code of Ukraine).
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Today, as rightly noted in scientific papers, the return of illegally occupied land is an example of
a measure to eliminate violations of land legislation [31]. Land restoration is an element of defence of rights
to them. It should be emphasized that the above method of defence of violated rights is manifested through the
reclamation of disturbed lands, conservation of degraded and unproductive lands, as well as the
implementation of land reclamation and other measures to restore them.

It should be noted that the restoration of the state of the land plot, which existed before the violation of
rights, is usually considered a substantive method of defence. However, examined it can be and as an
obligation-legal method of defence of land. Thus, there are cases of loss of original quality, violation of the
terrain due to the actions of the tenant. Therefore, in this case, the rights of the subjects who are in a contractual
relationship (in particular, the owner of the land) are violated. In obedience to the decree of Cabinet of
Ministers of Ukraine of “On Approval of the Typical Lease Contract of Land” [32] after the termination of the
agreement the lessee must return to the landlord land (land) in a condition not worse than that in which he
received it for rent. Therefore, in the presence of an agrochemical passport of the field (land) when the relevant
obligation of the lessee is included in the text of the lease agreement as one of the conditions of the latter, it is
a mandatory legal way to protect the rights of the land owner [33].

2.6. Criteria for distinguishing restoration and protection of lands

The question of the legal nature of land restoration is extremely relevant, to clarify which it is appropriate to
pay attention to the analysis of the relationship between restoration and protection of land, because in scientific
works restoration is often interpreted as an independent area of land protection.

The law considers the protection and restoration of land to be the responsibility of landowners and land
users. Land protection measures are aimed at ensuring the rational use of land, preventing their clogging and
pollution, guaranteeing a special regime of land use for environmental, health, recreational and historical and
cultural purposes. Land protection measures are carried out both at the state level (these are the relevant
management functions) and at the local level (when using land plots by their owners and users). We are talking
about their rational use, fulfillment of obligations to comply with the requirements of environmental
legislation, as well as the preservation of useful properties of the land.

Thus, land restoration has certain specifics. Its measures are carried out, when worsening of the high-
guality state of land of the agricultural setting took a place already, in particular, to fertility of soils, violations
of the previous state of lands in the case of change of their relief, and also if it be impossible implementation
of the proper functions lands pursuant to their having a special purpose setting. Land restoration measures
should be introduced not only in case they lose their original quality condition, but also the ability to perform
appropriate functions, disturbance of land relief, and so on. Measures of protection of land on maintenance
article 22 of the Law of Ukraine of “On Protection of Land” [34] more aimed at preventing the deterioration
of the quality of agricultural land, reducing or losing fertility, as well as productivity of forestry land, to ensure
the performance of non-agricultural land relevant functions.

At the same time, there is a kind of connection between land protection and restoration, because, due to
certain measures for land protection (such as: the state complex system of observations; natural-agricultural,
ecological-economic, anti-erosion and other types of zoning lands) are lands that have undergone changes in
the structure of the terrain, are degraded, have low natural properties, are characterized by high erosion of
soils, where the intensity of erosion processes and their dynamics. Land protection measures contribute to the
establishment of their negative quality characteristics, topography, low soil fertility, which, of course, helps to
more effective and timely restoration measures.

2.7. The place of legal norms regulating public relations in the field of land restoration in the system of
land law

In connection with the above, the question of the legal nature of land restoration, establishing the place of legal
norms governing public relations for land restoration in the system of land law of Ukraine remains extremely
important. Legal norms are known to form the relevant branch of law through individual legal institutions.
These rules are part of the field of law, but differ from other industry rules in some way. In the theory of law,
it is generally accepted that the legal institution is a separate group of rules of law that regulates one or another
type of homogeneous social relations.

Legal norms aimed at ensuring the restoration of land operate in case of deterioration or loss of quality
of agricultural land, in particular, soil fertility, violation of the previous state of land in case of change of their
relief, as well as inability to perform certain basic functions according to their purpose. We are talking, for
example, about the reduction or loss of the original quality of land. For example, when grading soils, there is
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a decrease in the assessment of soil quality due to the deterioration of their natural properties. Information on
changes in soil properties must be included in the land cadastral documentation, in particular, in the Land
Book, in the agrochemical passport of the field or land plot. In the latter case, certification is carried out in
order to control changes in fertility, soil contamination with chemicals. If these indicators change in the
direction of deteriorating soil quality, there is a need to restore their fertility.

Land protection and restoration measures are separated by a time frame. The first are aimed primarily
at ensuring the rational, targeted use of land, preventing deterioration, pollution and littering, providing a
special regime of land use for environmental, health, recreational and historical and cultural purposes. The
obligations of land owners and users regarding land protection are referred to in the Land Code of Ukraine,
which stipulates that these entities are obliged to comply with environmental legislation, increase soil fertility,
preserve other useful properties of land, maintain erosion structures, networks of irrigation and drainage
systems (Articles 91, 96). If the implementation of these protection measures did not give the expected result
(that is protection measures were not effective or not implemented at all), and negative consequences for the
condition of lands and reduction of soil quality (soil fertility) occurred, it is necessary to carry out restoration
measures.

After the restoration of the quality of lands (including their soil fertility), the condition of disturbed
lands, as well as the functions they perform for the main purpose, the lands again become the object of legal
relations for their protection.

Legal norms regulating public relations in the field of restoration of land can be considered an
independent legal institution, which is characterized by a special subject composition. It is characterized by
specific concepts, legislative constructions, such as: disturbed lands; degraded lands; unproductive lands; man-
made contaminated lands; land degradation; soil degradation; land plots with eroded, waterlogged, with high
acidity or salinity soils; unfavorable water regime; waterlogged, over-drained lands; land conservation;
reclamation of disturbed lands; land reclamation; plastering of soils; liming of soils, etc.

2.8. Features of legal relations in the field of restoration of lands

Public relations arising from the restoration of land should be considered an independent component of land
relations, therefore, they are part of the subject of land law, as well as public relations related to the protection
and use of land. However, these types of land relations are closely related. For example, the use of land in
different legal titles involves both owners and users fulfilling a number of responsibilities for its protection
and restoration. In the case of conservation of degraded, unproductive and man-made contaminated land plots,
their owners and land users for a certain period lose the right to use them. After the conservation and restoration
of such land plots, these entities regain the right to use them. It should be noted that certain measures for land
protection allow to identify lands that need to take measures for their restoration, in particular, to identify the
processes of land and soil degradation and the peculiarities of the manifestation of these processes. Yes, it is
first of all about the state complex system of supervision; implementation of natural-agricultural, ecological-
economic, anti-erosion and other types of zoning (zoning) of lands; implementation of rationing (article 22 of
the Law of Ukraine “On Protection of Land” [34]). After appropriate restoration measures, these lands again
need protection from the state, their owners and users.

Further development of land relations in the field of land restoration will depend on the land legal
regulation of such relations. After all, we repeat, as of today, the legal norms governing public relations in this
area, properly unsystematized, are contained in regulations of various legal force, and a certain part of them,
which is in the legislation governing public relations for land protection, is characterized by conflict and the
lack of effective support for the mechanism of their implementation.

It should be emphasized that legal relations in the field of land restoration belong to the legal relations
of the active type. Thus, land conservation is preceded by active actions of the obligated person aimed at
stopping their economic use (in particular, it is about the initiation of land conservation by land owners or land
users). It seems impossible to carry out conservation of degraded and unproductive lands without ordering a
project developed by the contractor for land management. Failure to use the land will not directly lead to the
restoration of its quality at the appropriate level. In this case, there is a possibility of littering the land with
harmful plants, which will lead to further deterioration of its quality. Conservation of land should be carried
out, as already mentioned, only on the basis of the developed project. The need for active action is evidenced
by the afforestation of such lands, and sowing them, in certain cases, with appropriate herbs. In addition,
preserved land plots are subject to systematic monitoring. Both owners and users of land participate in the
work of the commission for the survey of land in kind (on the ground) in order to make a proposal to the
authorities to return them for use or extend their conservation.
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2.9. Obligations of owners and users of land plots in the field of restoration of lands

The main legal relationship in the restoration of land should be considered a legal obligation, which is
manifested in the active behavior of the obligated person in order to ensure the subjective rights of other
entities. Above all things it is needed to underline that to the articles 90, 91, 95 and 96 the Land Code of
Ukraine foresee common laws and duties of proprietors and users of lot lands, and only some of them belong
to the rights and duties of subjects of legal relationships in relation to restoration of lands. Pursuant to the
article of 91 of the Land Code of Ukraine, most of the responsibilities of landowners are aimed at ensuring the
protection of the latter, to increase soil fertility and preserve other useful properties of land. Among the
responsibilities of landowners in the field of land restoration under article 91 of the Code can also be
distinguished: bringing the land to its previous state at its own expense in case of illegal change of its relief,
except for such a change not by the owner of the land, when this procedure is carried out at the expense of the
person who illegally changed the terrain. Land owners must restore land plots both their users during their
operation. In this case, there is only one object of use, protection and restoration — land.

However, the current land legislation does not specify the obligation of landowners and users to restore
lost soil fertility and other useful properties of land in the course of economic activity. After all, even with careful
improvement of soil fertility and preservation of other useful properties of land, neither land owners nor land
users are insured either by natural forces or by the actions of outsiders, resulting in deteriorating initial quality of
land, arise and acquire spread processes of their degradation, disturbance of a relief. In this regard, the problem
of restoring the condition of disturbed lands, their quality and ensuring that they perform their functions is acute.
We consider it necessary to enshrine the obligation of owners and users in the article 91 and 96 the Land Code
of Ukraine [25] to restore soil fertility and other useful properties of land, as well as to restore the land in the
event of a change in its terrain. Unfortunately, today there is a certain lack of interest of landowners and users in
the implementation of measures for the protection and restoration of land, which in some cases is mostly due to
financial problems. We emphasize that the owners and users of land, which carry out their rational use, protection,
increase soil fertility, in case of deterioration of land quality, loss of their relevant functions take timely measures
to restore them, it is advisable to provide certain preferences and benefits (tax, credit and others). In this case, it
is obviously a matter of ensuring the public interest. In contrast, for owners and land users, failure to take
measures to restore degraded, contaminated and disturbed land should have negative consequences in the form
of, for example, the imposition of fines. It is at the expense of such funds that it is expedient to provide appropriate
benefits to land owners and land users who carry out proper land cultivation, increase soil fertility, preserve other
useful properties of land, initiate and implement land restoration measures. The above will provide incentives for
both the rational use of land, their protection, and the timely restoration of land. At the same time, given the
dispersion of powers in the field of land restoration between the State Geocadastre and the State Ecoinspection,
it is advisable to create a separate body (state agency or civil service) to promote more effective activities in this
area.

The need for restoration of land is closely linked to the application of legal liability measures in this
area. Given the weak economic and legal mechanism, there is an urgent need to strengthen both administrative
and criminal liability. In particular, it is expedient to supplement the Code of Ukraine on Administrative
Offenses with a special article on liability for non-fulfillment by both the land owner and the land user of the
obligation to timely start the procedure of conservation of degraded, unproductive and man-made contaminated
lands. In addition, it is necessary to establish criminal liability for ignoring the restoration of the quality of
degraded and unproductive lands (primarily by conserving them), the relief of disturbed lands by recultivating
them in cases prescribed by law, if it has serious consequences for the environment and human health.

CONCLUSIONS

To restoration of lands and relevant legal requirements need to be systemic. It is necessary to ensure the
effective implementation of the legislation on this procedure by amending existing legislation, adopting new
regulations in this area in order to properly implement appropriate measures for land restoration through the
responsibilities of owners, land users, other entities, through actions which there was a loss of the original
quality of such areas, violation of their relief, while strengthening their responsibility in the field of land
restoration, as well as the creation and functioning of an appropriate level of incentives for landowners and
land users to timely land restoration in parallel with the actual receipt of funds from the state to land owners
and users.

In conditions of significant deterioration of land, as the main national wealth, the rapid spread of
degradation processes in the country there is an urgent need to develop and adopt the Concept of restoration
of degraded, unproductive and man-made contaminated land. The purpose of this Concept is to outline priority
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areas for ensuring the restoration of man-made contaminated, degraded and unproductive land. Its main tasks
include: a) improving the legal framework for land restoration; b) elaboration of approaches to land restoration,
promotion of processes of reduction of their degradation and desertification; c) definition of mechanisms and
conditions of realization of this Concept; d) development of a plan of priority actions for the implementation
of the provisions of this document; €) improvement of international cooperation in this field. On its basis
should be adopt a separate special Law “On restoration of land”, which should establish a definition of
“restoration of land”, its measures, and provide for the restoration of land of different categories.

Thus, the time has come for a significant renewal of the legal provision for land restoration, which is
essential for the preservation of land as the main national wealth for present and future generations, to ensure
environmental and food security, sustainable development of the country as a whole.

RECOMMENDATIONS

The study may be interest to researchers of problems of land and agricultural law, practicing lawyers,
politicians. The materials of this study can be used to prepare methodological recommendations, text-books
on land law. Results of the conducted research can be used to improve the land legislation of Ukraine.
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Hayionanena akademis npagosux Hayk Ykpainu
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Kageopa misicnapoonoeo npasa

Hasuanvro-naykosutl incmumym MidCHApOOHUX 8iOHOCUH
Kuiscoruui nayionanvnuil ynieepcumem imeni Tapaca Illesuenka
Kuis, Ykpaina

AnToH OJekciiioBuy MoHacHKO

Kuiscvkuil pecionanbruil yeHmp
Hayionanvroi axademii npasosux nayk Yxpainu
Kuis, Ykpaina

Haranis IBaniBHa ATamMaH4YyK

Kuiscokuii pecionansnuii yenmp
Hayionanvhoi axademii npasosux Hayk Yxpainu
Kuis, Ykpaina

TAPMOHIBAILUSI YKPATHCBKOI'O 3AKOHOJIABCTBA
IIPO AKIIM3HE OIIOJATKYBAHHS AJIKOTI' OJIbHUX HAIIOIB
3 IPABOM €BPOIIEMCBHKOI'O COIO3Y

AHoTAUiA. AKYusHUuli NOOAMOK € 0dcepeioM HANOBHeHHs Orddcemy 6 YKpaini ma iHCMpYyMeHmom 0epiHcagHO20
peaynoeants aupobHuymea i 0bicy nidaxyuznux mosapie. OOHaK, yXUieHHs 6i0 CRIAMU Yb020 NOOAMKY Ma 3DOCMAHHS.
MIHLOBO2O CEKMOPY EKOHOMIKU He2amusHO 6NAUBAIOMb HA 6Ci chepu cycninbroz2o scummsi. Tomy memoro yiei nyonikayii
€ BUBHAYEHHS HANPAMIE YOOCKOHANEHHA NPAB0BO20 Pe2YNIOBAHHA AKYUIHO2O0 ONOOAMKYBAHHA 6 YKpaiii, eusaeneHHs
NPOONIEeMHUX ACNEeKMI8, HACTIOKI6 6NAUBY 30IIbULEHHSI POZMIDY CMABOK AKYU3HO20 NOOAMKY HA 0bcseu upoOHUYmea
nioaKkyusHoi anko2onbHOi npoOyKYii, minizayii cexkmopy eupooHUYymMea ma peanizayii ni0aKyusHux moseapis, a maxolc
docnidoicents ananizy 3apyoigsicHozo 00C8i0y 3 Yb02o NUMAHHA. Y cmammi Ha NiOCMAagi CUCMEMHO20 AHANI3Y 3
BUKOPUCMAHHAM OIANEeKMUYHO20, NOPIGHAIbHO-NPABOB020, CMAMUCIUYHO20 MA THUWUX Memo0i6 aHANIZYEMbCA CMAH
npago8oco Pe2yNio8aHHA AKYUZHO20 ONOOAMKYBAHHS QIKO2OIbHUX HANOIE ma 002080pOIMbCe NiOX00U U000
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HARMONISATION OF UKRAINIAN LEGISLATION ON EXCISE TAXATION
OF ALCOHOLIC BEVERAGES WITH THE LAW OF THE EUROPEAN UNION

Abstract. Excise tax is a source of filling the budget in Ukraine and an instrument of state regulation of production and
circulation of excisable goods. However, tax evasion and the growth of the shadow economy have a negative impact on
all spheres of public life. Therefore, the purpose of this publication is to identify ways to improve the legal regulation of
excise taxation in Ukraine, identify problematic aspects, the impact of increasing excise tax rates on the production of
excisable alcohol, shadowing of the sector of production and sale of excisable goods, and analysis of foreign experience.
The article based on systematic analysis using dialectical, comparative law, statistical and other methods analyzes the
state of legal regulation of excise taxation of alcoholic beverages and are discussed approaches to improving tax
legislation in Ukraine. In particular, the need to bring the legal framework in line with European directives, simplify tax
procedures for taxpayers, establish economically justified tax rates, strengthen control over the production and
circulation of excisable alcohol, prevent tax evasion, and introduce positive foreign experience in this sphere. One of the
priority areas of harmonisation of legislation is the application of a differentiated approach to the taxation of alcoholic
beverages depending on their strength, and other qualitative and quantitative characteristics; investing part of the budget
revenues from the excise tax on alcoholic beverages in programmes aimed at preventing and stopping alcoholism; use of
electronic control systems for the movement of alcoholic beverages from producer to consumer

Keywords: excise tax, indirect taxes, tax policy, Association Agreement between Ukraine and the EU, Directive
92/83/EEC, Directive 92/84/EEC

INTRODUCTION

Harmonisation of Ukrainian legislation with the law of the European Union (hereinafter — the EU) and its
adaptation to the key requirements of building a common European legal space covers various areas of legal
regulation. The study of the experience of EU countries in the field of excise taxation acquires not only
theoretical but also purely practical significance. The signed Association Agreement between Ukraine, on the
one hand, and the European Union and its Member States, on the other hand (hereinafter referred to as the
Association Agreement [1]) contributes to Ukraine's rapprochement with the European political, economic and
legal space and provides for harmonization legislation of Ukraine with EU law. Under the Agreement, the
Parties undertook to apply the principles of good governance in the field of taxation, aimed at establishing
fiscal neutrality, simplifying trade conditions for external and internal agents and creating conditions for the
effective functioning of the EU internal market. That is why the issue of national implementation in Ukraine
of directives in the field of indirect taxation in general and excise taxation in particular is of particular
importance.

The Constitution of Ukraine [2] defines the obligation of everyone to pay taxes and fees in the manner
and amounts prescribed by law. Taxes are the basis of welfare of the state and society, the main source of
filling the revenue side of the budget, a tool for regulating socio-economic processes in society, a tool for
influencing the economic activities of enterprises and organisations. In addition, tax regulation is an integral
part of state regulation of public relations as an important tool for influencing the development of civil society
by the state through streamlining the tax system, the establishment and administration of taxes and fees.
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We share the opinion of L. Sidelnikova that “only by comparing the interests of man and the state at the
level of society can we realize the benefits of taxation, which will be obtained in the form of public goods.
That is, society is an entity that reconciles the interests of taxpayers and the state, expressing benefits for each
of them” [3, p. 587-588]. The use of excise tax allows having a targeted impact on the level of consumption of
goods harmful to human health, and stimulating the production of quality goods of the excise group. After all,
the place and role of excise in society is manifested in the fact that the excise tax, as a mandatory payment, is
used to finance public goods and services, and is an effective means of financial policy to influence the
allocation of resources, redistribution of wealth, public choice in democratic society.

Today, the issue of excise tax reform is one of the most relevant in the formation of the general system
of taxation of our state. Excise tax has always been and remains an important source of filling the budget in
Ukraine and is an important lever of state regulation of production and circulation of excisable goods.
Moreover, according to the State Treasury Service of Ukraine [4] in recent years, we can observe a gradual
increase in revenues from excise tax to the budget by payers of this tax (Fig. 1).

Volumes of excise tax revenue (collection)
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Figure 1. Volumes of excise tax revenues to the budget during 2007-2020
Source: [4]

Particular attention needs to be paid to the study of computational features excise tax on alcoholic
beverages, problematic aspects of legal regulation of relations in the field of administration and ways to solve
them, taking into account foreign experience. We share the opinion of Ukrainian scientists that ... the system
of excise taxation of world countries is formed in balance with the interests of producers and consumers, the
public need to support industries and regions, employment, social priorities such as public health and the need
to limit harmful foods and beverages, etc. According to the analysis of various approaches that exist in world
practice, there is no consensus in the world on the defining direction of the implementation of excise policy,
which would fully consider the balance of fiscal interests and social regulation. Each country establishes such
a balance in its own way, based on the realities of the time, the influence of political currents, the transformation
of public consciousness and values. At the same time, the general approaches used by the EU countries, which
our state is also preparing to join, can be taken as a basis for the development of excise policy in Ukraine” [5,
p. 218].

By implementing tax policy measures, the level of production and consumption of excisable goods is
influenced, the structure of excise tax revenues is optimised, other socio-economic effects are achieved
(reduction of consumption of goods harmful to human health, stimulation of production of better goods,
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etc.) [6, p. 234-235]. We share the opinion of Ukrainian scientists that “in conditions of economic instability,
economic reform and adaptation of tax legislation to EU norms in Ukraine there is a decrease in fiscal
efficiency of excise tax and increase the level of illegal (shadow) production and sale of excisable groups of
goods. Such phenomena are caused, first of all, by the factor of imperfection of the current tax legislation on
taxation, regulation and sale of groups of excisable goods” [7, p. 10].

The purpose of this study is to determine on the basis of a comparative analysis of the EU Council
Directives on excise taxation, and international treaties of Ukraine, areas of improvement of legal regulation
of excise taxation of alcoholic beverages in Ukraine, identify major problems of excise taxation. excisable
alcohol products, shadowing of the sector of production and sale of excisable goods, including research of
foreign experience on this issue.

1. LITERATURE REVIEW

The issue of implementation of international legal norms in Ukrainian legislation, in particular EU norms, is
being studied by such Ukrainian scholars as M. Buromensky on the relationship between international and
national law [8], B. Denisov and A. Melnyk studies the interaction of international law with the domestic law
of Ukraine [9], V. Mytsyk, K. Smirnova, E. Streltsov analyses the current problems of unification of
international law and its impact on national law [10]. Some aspects of excise tax administration are studied in
the works of Ukrainian scientists, namely: V. Korotun, S. Brekhov, N. Novitskaya focused on the mechanism
of excise tax administration, control over the production and circulation of excisable goods in Ukraine [6],
I. Liutyi, A. Dryga, M. Petrenko formulated the main directions of improving the taxation system through
excise duty [5], O. Bondarenko and V. Chizhenko studied the fiscal efficiency of the excise tax as a component
of the optimisation of the indirect taxation system [7], N.l. Atamanchuk, N.S. Khatniuk, H. Boreyko, Yu.
Bakay analysed the features of excise tax on fuel in Ukraine [11], I. Khlebnikova studied the impact of a
specific excise tax on the parameters of the development of markets for alcoholic beverages and tobacco
products in Ukraine [12] and others.

Numerous studies have been devoted to foreign scholars administration of excise tax on alcoholic
beverages, namely: L. Wilson, R. Pryce, C. Angus, R. Hiscock, A. Brennan, D. Gillespie on the impact of
alcohol tax on retail prices [13], A.M. Solov'ev analyses the level of excise rates on alcoholic beverages,
estimates revenues from the collection of excise duties on alcoholic beverages and their share in budget
revenues and GDP of European countries [14]; A. Ngo, X. Wang, S. Slater, J. Chriqui, F. Chaloupka, Y. Lin,
L. Smith, Q. Li, C. Shang presents a thorough overview of excise taxes on alcohol as a percentage of retail
prices for alcohol in 26 OECD countries [15]; A. Ardalan, S. Kessing studies the impact of excise duty rates
on the price of beer in EU member states [16]; T. Bieber examines the provisions of Directive 2020/1151 on
excise duty on beer [17]; C. Shang, A. Ngo, F. Chaloupka determine the extent to which alcohol prices increase
with increasing taxes and the effectiveness of tax policies in reducing consumption in OECD countries [18];
K. Anderson analyses alcohol tax rates and the types of tax instruments used in different countries [19];
J. Nelson, J.R. Moran estimates the impact of excise tax rates on the price of alcohol [20]; E. Kolaiova,
D. Homola, V. Kolatova, E. Kramna focuses on the consumption of alcohol and cigarettes in the Czech
Republic and its impact on the income of the Czech Republic [21]; U. Bergman, N. Hansen is studying the
change in excise duties on the price of alcoholic and non-alcoholic beverages in Denmark [22] and others.

Without diminishing the importance of scientific work of scientists, it should be noted that some issues
of excise taxation of alcoholic beverages remain insufficiently studied, which necessitates deepening and
expanding research in the context of tax reform and harmonization with EU standards. In particular, it is
necessary to analyse the international legal obligations undertaken by Ukraine in accordance with the
Association Agreement, including the compliance of Ukrainian legislation with the provisions of EU directives
on excise taxation. The issue of preventing the shadowing of the production sector and the sale of excisable
goods in the context of reforming tax and customs legislation needs to be studied more thoroughly. According
to Ukrainian scientists, “the problem of the current system of excise taxation is a significant shadowing of the
sector of production and sale of excisable goods” [7, p. 14]. That is why in the current conditions of tax
legislation reform, harmonisation of excise tax with EU legislation, this tax requires further research and
finding new ways to improve its administration.
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2. MATERIALS AND METHODS

The research used a set of general and special methods of scientific knowledge, namely: dialectical,
comparative law, statistical and graphical representation of results. The dialectical method, based on the
principles of unity of systems in the study of their individual interdependent components, was used in the
analysis of elements in the holistic structure of the mechanism of legal regulation of relations in the field of
excise taxation of alcoholic beverages. The comparative legal method was used to review the current
legislation of Ukraine, including tax legislation of foreign countries, EU Council directives in the field of
taxation. This allowed outlining the common and distinctive features of excise tax administration and to
suggest some positive European experience in Ukraine. The application of the statistical method allowed to
identify the dynamics of growth of revenues from excise tax to the budget, determine the role of this tax in the
development of the revenue side of our budget, analyse the dynamics of reduction of ethyl alcohol and
alcoholic beverages during 2013-2020.

The article is based on the provisions of international treaties of Ukraine, EU legislation, Ukrainian
legislation, laws and bylaws of Ukraine aimed at regulating relations in the field of legal regulation of indirect
taxation, as well as relevant legislation of foreign countries, namely: Constitution of Ukraine [2]; Association
Agreement between Ukraine, of the one part, and the European Union, the European Atomic Energy
Community and their Member States, of the other part [1]; Tax Code of Ukraine [23]; Budget Code of
Ukraine [24]; Council Directive “On the Harmonization of the Structures of Excise Duties on Alcohol and
Alcoholic Beverages” No. 92/83/EEC of 10/19/1992 [25] and the Council Directive “On the Approximation
of Excise Duties on Alcohol and Alcoholic Beverages” No. 92/84 /EEC of October 19, 1992 [26] and others.
It should be noted that the tax legislation of Ukraine is focused on the application of international law. Article
3 of the Tax Code of Ukraine includes in the tax legislation “current and international agreements, the binding
nature of which has been approved by the Verkhovna Rada of Ukraine”, the same agreements are referred to
in paragraph 3 of Art. 13 and Article 191.1.32 of the Code. But in paragraph 5 of Art. 13, and in Art. 14.1.53,
14.1.154, 14.1.158 The Tax Code requires the application of all “current international treaties of Ukraine”, all
this allows to involve a wide range of international legal acts for the development of tax legislation [27, p. 337-358].

The authors study the practice of applying tax legislation by the State Tax Service of Ukraine, use
reference books, statistical materials on the administration of excise tax in Ukraine, indicators of the alcohol
industry and the industry of alcoholic beverages. In preparing the study, scientific and educational literature
on financial law, economic theory, and branch of legal sciences was used. The main stages of the study of the
peculiarities of the legal regulation of excise taxation of alcoholic beverages were: 1) putting forward a
scientific hypothesis about the role and place of excise duty in society, as well as excise taxation of alcoholic
beverages in the general taxation system; 2) testing the hypothesis for which: 2.1) statistical analysis of excise
tax revenues to the state budget of Ukraine during 2007-2020, the dynamics of production of ethyl alcohol
during 2013-2020 and alcoholic beverages during 2013-2020, the ratio of the production of ethyl alcohol and
spirits during 2014-2020 and the volume of the retail market for alcoholic beverages during 2017-2019;
2.2) analysis of the impact of increasing excise tax rates on the price of alcoholic beverages and the tendency
to reduce the production of ethyl alcohol and, as a consequence, the growth of “shadowing” of the market for
the production of these products; 2.3) clarification of the regulatory and social potential of the excise tax, which
is carried out through the influence of the state on the volume of production of excisable goods and the volume
and direction of their consumption by the population; 2.4) research of scientific positions of Ukrainian and
foreign scientists on the administration of excise tax on alcoholic beverages, legal issues and ways to solve
them; 2.5) legal analysis of the provisions of EU Council directives on excise duties on alcoholic beverages;
2.7) synthesis of the obtained scientific results; 2.8) formation of own scientific position; 2.9) giving arguments
in support of it; 2.10) final formulation of conclusions and proposals in terms of further research on the topic
of “excise taxation of alcoholic beverages”.

3. RESULTS AND DISCUSSION

In Ukraine, the procedure for calculating and paying excise tax is regulated by the Tax Code of Ukraine
(hereinafter — the Tax Code of Ukraine). In accordance with paragraph 9.1 of Art. 9 of the Civil Code of
Ukraine [23] excise tax belongs to national taxes and is defined as an indirect tax on the consumption of certain
types of goods (products), defined as excisable, included in the price of such goods (products). Article 215 of
the Civil Code of Ukraine clearly defines the list of excisable goods. And one of these goods is ethyl alcohol
and other alcoholic distillates, alcoholic beverages, beer (except kvass “live fermentation”). Peculiarities of
calculating the excise tax on alcoholic beverages are determined by Article 225 of the Criminal Code of
Ukraine. We share the opinion of M. Jarosz [28, p. 8] that today in Ukraine the excise tax is undergoing another

131



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 29, No. 1, 2022

stage of reform at much lower tax rates than in the EU, the presence of problems in the administration on the
way to the European system of indirect taxation.

It should be noted that most of the recently developed proposals in the field of excise tax reform in
Ukraine are justified by the need to implement the provisions of the economic part of the Association
Agreement between Ukraine and the EU. And one of the directions is to increase the size of excise tax rates.
Thus, in Ukraine, the constant increase in the rate of excise tax on vodka and alcoholic beverages amounted to
almost 300% for the period from 2011 to 2017, namely: from 01/01/2011 to 03/31/2012 — 42.12 UAH per 1
liter 100 % alcohol; from 04/01/2012 to 03/31/2013 — UAH 45.87 per 1 liter of 100% alcohol; from 04/01/2013
to 02/28/2014 — UAH 49.49 per 1 liter of 100% alcohol; from 03/01/2014 to 06/30/2014 — UAH 56.42 per 1
liter of 100% alcohol; from 07/01/2014 to 02/29/2016 — UAH 70.53 per 1 liter of 100% alcohol; from
03/01/2016 to 02/28/2017 — UAH 105.80 per 1 liter of 100% alcohol; from 03/01/2017 — UAH 126.96 per 1
liter of 100% alcohol. At the same time, if from 2011 to 2014 the increase in excise tax rates was gradual and
insignificant (from UAH 20.00 to UAH 32.00 per 1 liter of 100% alcohol, or 60%), then for the period from
January 2014 to January 2017 year rates increased from 32.00 UAH to 105, 80 UAH per 1 liter of 100%
alcohol, or more than three times [29].

However, excessive growth of tax rates remains one of the main factors in the shadowing of the alcoholic
beverages market and, as a consequence, the lack of tax revenues to the budget. We share the opinion of
scientists that for any tax there is a limit on the rate above which taxpayers will try to avoid paying taxes. This
dependence is traditionally illustrated by the Laffer curve, first discovered and described by the American
economist Arthur Betz Laffer. The Laffer curve is a curve that shows the relationship between tax rates and
tax revenues. Its main idea is that when the tax rate increases from 0 to 100%, tax revenues will first increase
to a certain maximum level, and then begin to decline (to 0). The reason is that high rates restrain business
activity and thus reduce the tax base. A. Laffer proved that “not always raising the tax rate leads to an increase
in tax revenues of the state” [30, p. 400-401].

It is worth noting that for most countries, excise tax rates are the main tool for regulating the level of
alcohol consumption. However, each type of alcohol has its own specifics of production and sale, which
requires a special approach to regulation and control by the state. According to K. Anderson, “the wide
distribution of rates and differences in tax instruments between countries and products demonstrates the
different benefits of health and welfare lobbyists and industry groups in influencing government decision-
making.” Foreign scholars also note that “the only significant increase in the excise tax rate may help in the
field of prevention, but it would not benefit the Czech treasury, as the impact of higher tax rates on state
revenues will be eliminated by falling consumption” [21]. The percentage of excise duties on average alcohol
prices ranged from 5% in Luxembourg to 59% in Iceland for beer and from 0% in France to 26% in Iceland
for wine. Excise taxes were 5% of reduced prices for alcoholic beverages in the Czech Republic to 41% in
Sweden for cognac, 19% in the US to 67% in Sweden for gin, 13% in the US and 63% in Australia for Scotch
whiskey for six years and for 6% in Iceland to 76% in Sweden for Kuntro liqueur [15].

The establishment of differentiated rates of specific excise duty on certain types of alcoholic beverages
is precisely the tool of tax regulation, the use of which allows to influence the formation of a socially acceptable
structure of their production and consumption. The result of this approach is to curb the production of certain
types of alcoholic beverages and stimulate the production of others. A typical example of the latter is the
establishment of a zero rate for natural grape wines, differentiation of rates depending on the strength of
beer [6, p. 242]. After all, the system of excise taxation in the world's leading countries is formed based on the
need to balance the interests of producers and consumers, the public need to support industries and regions,
employment, and other priorities of socio-economic policy. Issues of public health, public order, the need to
limit the social consequences of alcohol abuse are also taken into account [6, p. 88].

In the context of the above, we note that the excise tax on alcoholic beverages in Ukraine, in terms of
harmonisation of its legislation with EU law, requires in-depth research, generalisation of legal issues and
borrowing positive foreign experience in solving them. Because, the excise tax is characterised by significant
regulatory and social potential, which is carried out through the influence of the state on the volume of
production of excisable goods and the volume and direction of their consumption by the population. Carrying
out the analysis indicators of the alcohol industry, it can be noted that during 2016-2020 there is a steady trend
to reduce the production of ethyl alcohol (Fig. 2).
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Figure 2. Volumes of production of ethyl alcohol during 2013-2020
Source: [31]

In addition, the tendency to reduce production is also observed in the production of alcoholic beverages
(Fig. 3).
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Figure 3. Volumes of production of alcoholic beverages during 2013-2020
Source: [31]

Thus, according to the State Statistics Service of Ukraine [31], the volume of alcohol production in 2020

compared to 2013 decreased by 3 times, and the volume of alcoholic beverage production in 2020 compared
to 2013 decreased by 2,5 times (Fig. 4).
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Figure 4. The ratio of ethyl alcohol production and spirits during 2014-2020
Source: [31]

At the same time, the analysis of statistical data of the State Statistics Service of Ukraine [31] shows a
steady increase in the retail market for alcohol during 2017-2019 (Table 1).

Table 1. Volumes of the retail market for the sale of alcoholic beverages during 2017-2019

Product name 2017 2018 2019
Alcohol 37 849,0 471279 53 483,7
Vodka and alcoholic beverages, UAH million 12 182,5 14 698,1 15616,9

Analysis of statistical data [31] suggests that the reduction in production of spirits by 2.5 times in the
period 2013-2020 and, at the same time, the growth of retail sales of these products indicates a steady upward
trend in the volume of “shadowing” of vodka production market. As a result, raising the excise tax rate on
alcohol and alcoholic beverages has led to negative consequences, namely the demotivation of producers and
the strengthening of competitive positions of the “shadow” sector, increasing consumption of illegal alcohol.

As rightly noted by T. Chizhova that “today the shadow economy is an urgent problem for the whole
world and for Ukraine. It remains one of the most significant threats to the economic security of the state,
exacerbating the socio-economic crisis in Ukraine and negatively affecting its international image.” [32, p. 94].
Really, the growth of the shadow sector of the economy can negatively affect all spheres of public life,
including the development of civil society in our country. At the same time, citizens and associations of
citizens, drawing the attention of society and government agencies to dangerous phenomena and processes in
the field of taxation, protect their rights to realise personal economic interests by means provided by applicable
law.

The regulatory impact of the excise tax on the development of society may be due to the impact on the
volume of production and consumption of excisable goods, the impact on the structure and efficiency of
production, improving the quality of manufactured products, improving consumer goods and so on.
Undoubtedly, the excise tax, as an indirect tax, is a very important fiscal instrument of the state. For example,
according to the official data of the State Treasury Service of Ukraine in 2016, the Consolidated Budget of
Ukraine received UAH 346.2 billion from indirect taxes, in 2017 — UAH 447 billion, in 2018 — UAH 520.7
billion, in 2019 — UAH 539.9 billion. At the same time, the total amount of tax revenues to the Consolidated
Budget of Ukraine in 2019 amounted to UAH 1,070.3 billion. Analysis of the structure of revenues of the State
Budget of Ukraine for 2019 also confirms that more than 50.4% of its revenues are indirect taxes [4].

Analysis of the dynamics of excise tax revenues by 2007-2019 shows an annual increase in its volume
to the budget. Thus, in 2007 budget revenues amounted to UAH 11,981.46 million, in 2008 —
UAH 15,230.96 million, in 2009 — UAH 21,274.55 million, in 2010 — UAH 27,620.70 million, in 2011 —
UAH 33,011.18 million, in 2012 — UAH 37,185.64 million, in 2013 — UAH 35,309.49 million, in 2014 —
UAH 44,940.84 million, 2015 — UAH 63,110.60 million, in 2016 — UAH 90,122.48 million, in 2017 —
UAH 108,293.46 million, in 2018 — UAH 118,852.42 million and in 2019 — UAH 130,753.28 million [4]. It is
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worth noting that in accordance with Art. 9 of the Civil Code of Ukraine [23] excise tax refers to national
taxes, the proceeds of which fill the state budget. At the same time, Art. 64 of the Budget Code of Ukraine [24]
stipulates that revenues from excise tax on the sale of excisable goods by retailers are revenues of the general
fund of budgets of rural, urban, urban communities. The tax rate for beer, alcoholic beverages, tobacco
products, tobacco and industrial tobacco substitutes sold by retailers of excisable goods is 5 percent
(paragraph 215.3.10 of Article 215 of the Civil Code of Ukraine [23]). At the same time, the excise tax on the
retail sale of alcoholic beverages can quickly fill the revenue side of local budgets and, as a result, meet the
needs of communities, promote the development of civil society institutions at the local level.

However, the rapid increase in excise tax rates while taking measures to limit the consumption of these
products leads to a reduction in the tax base by reducing the consumption of legal products and, consequently,
worsening the administration of excise tax to the budget. Therefore, the prevention of illicit trafficking in
excisable goods, timely detection of such facts by regulatory authorities, will increase tax revenues to local
budgets and ensure a competitive environment of the alcohol market, improve the administration of excise tax
on retail sales of alcoholic beverages in Ukraine. According to I. Khlebnikova [12, p. 830], “to consider the
excise tax on alcohol and tobacco products only as one of the priority sources of budget replenishment is
unacceptable. Moreover, excise taxation of these types of goods as a method of state regulation is aimed at
solving problems related to alcohol and tobacco consumption, is actively used and widely studied in developed
countries. We share the opinion of this scientist that the excise policy in the field of taxation of alcoholic
beverages should be implemented in combination with state, regional and local measures in the field of public
health, in particular, in reducing alcohol abuse and alcoholism prevention [12, p. 834].

The strategy of improving tax policy itself should be aimed at optimizing tax relations in society,
ensuring sustainable innovative economic growth and, on this basis, maximising the social welfare of citizens.
The implementation of such a strategy in the context of current trends in social development is possible only
if the combined efforts of a democratic state and civil society. The statements of scientists that “the
harmonisation of the tax interests of the state and the interests of citizens-taxpayers depends on how the state
performs not only the fiscal function, but also the social one, are quite correct. An important role in this process
in most developed democracies of the world is played by civil society, which seeks to actively interact with
the state in addressing issues of public importance [33, p. 63]. In addition, as noted, today, one of the problems
of the tax system is the development of important areas of harmonization of national legislation with EU norms.
Ukraine, as a state that has concluded an Association Agreement with the EU, faces the task of implementing
and harmonizing national legislation with EU norms. Of particular importance in this context are the rules on
excise duties on alcoholic beverages and bringing them into line with Council Directive 92/83/EEC of
19 October 1992 on the harmonization of the structures of excise duties on alcohol and alcoholic beverages
(hereinafter Council Directive 92/83). [25] and Council Directive 92/84/EEC of 19 October 1992 on the
approximation of excise duties on alcohol and alcoholic beverages (hereinafter referred to as Council Directive
92/84/EEC) [26], with a view to establishing a common approach to determine the base of excise taxation, the
application of uniform tax terms and simplification of foreign economic activity. It should be noted here that
the reference in the Association Agreement to acts of EU legislation is sufficient for such acts to become
legally binding on Ukraine to the extent that they are binding on the EU. According to D. Buromensky, in
some cases an international treaty of Ukraine authorises the use of other international acts, “in which case the
treaty norm authorizes the use of such international documents in the domestic law of Ukraine, and the legal
force of their rules will be equal to the rules of the treaty” [34, p. 73].

It should be noted that Council Directive 92/83/EEC [25] establishes general rules for determining the
basic elements of the excise tax on alcohol and alcoholic beverages, contains a definition of all excisable goods
falling into the excise category “alcohol and alcoholic beverages”, the unit of measurement of the tax base for
all excisable goods, general approaches to setting excise tax rates, including opportunities and conditions for
the use of preferential (reduced) tax rates. The requirements of this Directive on the harmonisation of structures
of excise duties on alcohol and alcoholic beverages are mainly taken into account in the legislation of Ukraine,
except for the provisions on: definition of such an concept as “intermediate goods”, which are considered
excisable goods, the actual strength of which is higher than 1.2% by volume, but not higher than 22% by
volume (paragraph 1 of Article 17 of Council Directive 92/83/EEC); reimbursement of the amount of excise
duty paid on alcoholic beverages withdrawn from the market if, conditioned upon their condition or term, they
are unfit for consumption (Article 25 of Council Directive 92/83/EEC) [25]. The Civil Code of Ukraine also
contains definitions of such excisable goods as beer and ethyl alcohol, which differ from the definitions given
in Directive 92/83 /EEC.

In addition, Article 27 of Council Directive 92/83/EEC [25] sets out the conditions for exemption from
alcohol, namely: which is completely denatured and not intended for human consumption; for the production
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of vinegar, and medicines, flavors, food products. In contrast to the EU countries, our country provides for the
taxation of alcohol at zero rate of excise tax depending on the direction of its use, in particular, for the
production of drugs, organic synthesis products, bioethanol, chemical and technical products, vinegar from
food raw materials, perfumes and cosmetics, fortified wine materials, etc. (Article 229 of the Criminal Code
of Ukraine [23]).

Council Directive 92/84/EEC [26] lays down the minimum rates of excise duty to be applied in the
Member States to alcohol and alcoholic beverages. However, EU law sets only minimum rates, so EU countries
are free to apply excise duty rates above these minimums, according to their own national needs. Council
Directive 92/83/EEC [25] applies in conjunction with Council Directive 92/84/EEC [26], which sets rates of
excise duty depending on the strength of the alcoholic beverage. In the context of the above, Ukraine needs to
revise the rules governing the mechanism of excise tax administration, taking into account EU Council
Directives, to reform tax legislation and establish a common approach to determining the excise tax base,
applying common tax terms and simplifying foreign economic activity. It is also worth noting that in developed
countries, pricing policies are used to prevent excessive alcohol consumption, including to prevent and reduce
alcohol consumption by minors. After all, pricing policy can change the structure of alcohol consumption by
the population, reducing the level of consumption of spirits and reducing the overall level of pure alcohol in
terms of absolute alcohol.

As noted by scientists [6, p. 100-101], the main global trends in the field of alcohol taxation are: excise
policy in the field of tax regulation of the alcohol market is formed considering national traditions based on
finding a balance of interests of producers and consumers, the need to limit social consequences of alcohol
abuse; in the implementation of measures aimed at reducing the consumption of alcoholic beverages, the excise
tax is characterised by high efficiency; gradual increase in the general level of taxation of alcoholic beverages;
use of electronic control systems for the movement of alcoholic beverages from producer to consumer; use of
full or partial exemption from excise tax on natural grape wines; application of a differentiated approach to the
taxation of alcoholic beverages depending on their strength, and other qualitative and quantitative
characteristics, etc.

We share the opinion of scientists that the main task of improving excise taxation in Ukraine is to form
an effective system of excise taxation using economically reasonable level of its rates and ensure its
performance of the function of limiting the consumption of certain goods harmful to human health [35, p. 111].

CONCLUSIONS

In today's conditions, excise taxation has an important role and place in the formation of the general system of
taxation of our state. Excise tax, as an indirect tax, is an important fiscal instrument of the state and a significant
source of filling both state and local budgets in Ukraine. Through tax regulation, which is an integral part of
state regulation of society, the state influences the development of society through streamlining the tax system,
the establishment and administration of taxes and fees. In addition, the use of excise taxation through
economically justified tax rates, allows for a targeted impact on the level of consumption of goods harmful to
human health, and stimulating the production of quality goods of the excisable group. At the same time,
evasion of excise tax and the growth of the shadow sector of the economy can negatively affect all spheres of
public life, including the development of civil society in our country. At the same time, citizens and
associations of citizens, drawing the attention of society and government agencies to dangerous phenomena
and processes in the field of taxation, protect their rights to realise personal economic interests by means
provided by applicable law.

We consider the main shortcomings of the tax system of Ukraine to be imperfection and instability of
legislation, ambiguity in the interpretation of tax legislation, which negatively affects the activities of economic
entities, reduces the attractiveness of the national economy for foreign investors. To eliminate the shortcomings
that exist in the tax system of Ukraine, the first steps are to bring the legal framework in line with European
directives and principles, for this in Ukraine there are the necessary international and national legal bases and
conditions. It is necessary to review the benefits of excise tax in the direction of approximation to EU standards
and their formation in accordance with such vectors as: support for the production of national product, which
is characterised by the history of its manufacture and the corresponding recipe; support for small producers in
the production of alcoholic beverages, in particular, winemakers.

Ways to improve the fiscal efficiency of excise taxation can be measures to improve its administration,
namely simplification of tax procedures for taxpayers, setting economically justified tax rates and benefits,
strengthening control over the production and circulation of excisable alcohol products, preventing the effects
of shadowing goods, including the introduction of positive foreign experience in this area. We consider the
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main directions of reforming the excise taxation of alcoholic beverages in Ukraine: a gradual increase in the
overall level of taxation of alcoholic beverages; application of a differentiated approach to the taxation of
alcoholic beverages depending on their strength, as well as other qualitative and quantitative characteristics;
investing part of the budget revenues from the excise tax on alcoholic beverages in programmes aimed at
preventing and stopping alcoholism, and financing health care facilities; use of electronic control systems for
the movement of alcoholic beverages from producer to consumer. In our opinion, such clarifications will fully
consider the existing practice of administering the excise tax on alcoholic beverages and will further increase
the efficiency of the mechanism of its action in Ukraine.
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JOTI'OBIP ITPO CTBOPEHHS 3A 3AMOBJIEHHAM I BUKOPUCTAHHSA OB’€EKTA
MPABA IHTEJIEKTYAJBHOI BJIACHOCTI

AHoTaWig. B ymosax ece 6invuiol yeazu cyuacHo2o cyCRiibCmed i KOJHCHO20 1020 YieHd 00 MEop4oCchi, Npossy CE0€l
ocobucmocmi, MOHCIUBOCMEN NOWUPEHHS Pe3YIbmamie meopuoi OiAIbHOCMI 3a 00NOMO2010 IHPOPMAYIIHUX MepediC,
MEeXHIYHUX HOBUHOK, 6Ce OLIbWIOl 6azu ma NonyIapHOCMi HAOUPAmMs 002080pU WOOO PO3NOPAONCAHHA MAUHOBUMU
npageamu iHMereKmyaibHOl 61ACHOCMI, WO BUSHAYAE AKMYANbHICMb 00paHoi memu 0anHo2o OocriodcenHsa. Memoro
cmammi € BU3HAYEHHS O3HAK 002080pY NPO CMBOPEHHS 34 3AMOGNEHHAM 1 GUKOPUCMAHHA 00’ckma npasa
[HMeNeKmyanbHol 6IACHOCMI MA POSKPUMMSL 3MICIY HOBUX RIOX00I8 Y 3AKOHOOA8UOMY Pe2yNtO8aHHI GIOHOCUH MIdNC
3AMOBHUKAMU MA MEopYyamu 00’cKmie npasa iHmMeneKmyanibHoi 1acHocmi 3a 002080pamMu NPO CMEOPEHHS 3d
3AMOGNICHHSM | GUKOPUCMAHHS 00 €KmMa npaea iHmeiekmyaibHol enacHocmi. Y xo0i nposedentss 00CHiodNceHHs, 05
O00CSIcHEHHs NOCMABIEHOI Memu, SUKOPUCMOBYBANUCH, 30KpeMd, MAKI Memoou: opMarbHO-T02TUHUL, CUCTEMHO-
CMPYKMYPHULL, eMRIPUYHO20 AHALI3Y, 00SMAMUYHUL ma pso Hwux. Y Oawiil cmammi auanizylomocst ROHAMMs ma
0cobUB0CMI 002080PY NPO CIMBOPEHHA 30 3AMOBIICHHAM | BUKOPUCTAHHA 00 €KMa Npasa iHMeneKmyaibHol 61acHOCHI,
PO3KpUBAOMbCs ICMOMHI YMOBU 0AHO20 002080pY, U020 3MICH, OKPECIEMbC Chneyuika cmopin 6KA3aHO020
npagouuny. Aemopamu HagoOumvbca Kiacugikayii 002080pi8 U000 PO3NOPAONCAHHA MAUHOBUMU NPABAMU
IHMeneKmyanbHoi 61ACHOCMI Ma BUSHAYAEMbCS Micye 002080pY NPO CMBOPEHHS 34 3AMOBJEHHAM | 8UKOPUCTNAHHSL
00'exma npasa iHmMeneKmyanbHol 61ACHOCMI ceped 8KA3AHUX 002080PI8. JJOCIONCYEMbCA AKMYANbHA CYO08a NP AKMUKA
CMOCOBHO 002080PI6 NPO CMBOPEHHS 34 3AMOBNICHHAM | BUKOPUCMAHHS 00'€Kma npaea iHmenekmyaibHol 1acHoCHi.
Bucseimnioiombcs akmyanohi smMiHy y 3aK0H00A8Cm8i YKpainu, wo pe2ynoe nopsaook posnooiny npas Mixc 3aMoSHUKOM
ma meopyem, y Mmomy 4uclii, Ha niocmagi 002080py NPO CMEOPEHHS 3AMOBIEHHAM I 8UKOPUCMAHHA 00'ckma npasa
inmenexmyanvnoi enacnocmi. IIpo6ooumvcs NOPIGHANbHUN AHANI3 i3 NONEPEeOHbOIO PeOaxyiclo OKpemux HOPM
3axonooagcmea Yipainu. Haeooamvcs 61acHi BUCHOBKU CIIOCOBHO 3MIH Y 3aKOHO0A8CMEI YKpainu wo0do Hanesicnocmi
MaHOB8UX NPAG IHMeNeKMYAIbHOI 81ACHOCMI HA 00'€KmMuU, CIMBOPeHi 3a 3AMOBNEHHAM i NOOANLULO20 PO3BUMK) 002080Di6
w000 maxux 06 ’ekmig y cgpepi 6IOHOCUH [HMELEKMYAIbHOL 81ACHOCTII

Kiro4oBi ciioBa: 3amogHux, meopeys, 30608'13anHs, MauHO8I Npasd, NPayieHUK
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AGREEMENT ON CREATION BY ORDER AND USE OF THE OBJECT
OF INTELLECTUAL PROPERTY RIGHTS

Abstract. In the conditions of increasing attention of modern society and each of its members to creativity, manifestation
of their personality, opportunities to disseminate creative activities through information networks, technical innovations,
increasing importance and popularity are gaining agreements on intellectual property rights of this study. The purpose
of the article is to determine the characteristics of the contract for the creation and use of intellectual property rights and
disclose the content of new approaches in the legislative regulation of relations between customers and creators of
intellectual property rights under contracts on the creation by order and use of the object of intellectual property rights.
In the course of the research, to achieve this goal, the following methods were used, in particular: formal-logical, system-
structural, empirical analysis, dogmatic and a number of others. This article analyses the concepts and features of the
agreement on the creation by order and use of the object of intellectual property rights, identifies the essential terms of
this agreement, its content, outlines the specific features of the parties to the transaction. The authors classify the
agreements on the disposal of intellectual property rights and determine the place of the agreement on the creation by
order and use of the object of intellectual property rights among these agreements. Current case law on contracts for the
creation and custom of the object of intellectual property rights is studied. Current changes in the legislation of Ukraine,
which regulates the distribution of rights between the customer and the creator, including based on the agreement on the
creation of the order and use of the object of intellectual property rights. A comparative analysis is carried out with the
previous version of certain norms of the legislation of Ukraine. Own conclusions on changes in the legislation of Ukraine
on the ownership of intellectual property rights to objects created by order and further development of agreements on
such objects in the field of intellectual property relations

Keywords: customer, creator, obligations, property rights, employee

INTRODUCTION

It is necessary to support the standpoint of scholars that the civil law of Ukraine is a special legal regulator of
public relations [1, p. 138], and that the role of private law is increasing [2, p. 111], and the civil science of
Ukraine has the main task of conducting research aimed at improving the current civil legislation [3, p. 53].

At one time, the 3rd President of the United States of America Thomas Jefferson noted the special nature
of intellectual property, focusing on inventions that, in his opinion, could not be ordinary objects of property
rights [4, p. 1].

In today's world, information and technological objects are often defined as increasingly important. In
this regard, the state and business pay much attention to the recognition and protection of intellectual
property [5, p. 1].

J. Hughes, notes that intellectual property should be considered as a stimulating structure that contributes
to the progress of science and art [6, p. 1].

At the same time, we agree that intellectual property rights can arise for an extremely wide and diverse
range of objects: from novels, computer programs, paintings, films, television broadcasts and performances,
to clothing design, pharmaceuticals and genetically modified animals and plants, etc. [7, p. 1].

Information and communication technology products are indispensable tools of modern life around the
world. Smartphones and laptops connect to a huge global computing infrastructure. The emergence of
autonomous vehicles, products that provide virtual reality, a wide range of devices “Internet of Things” and
countless other innovations suggest that these types of products will continue to play a growing role in today's
global economy [8, p. 1].
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Expansion and complication of economic relations lead to the transformation of the system of contracts,
the emergence of new contractual forms [9, p. 130], and the function of the contract is especially relevant in
cases where the legislation either does not contain legal regulation of certain relations, or legislative regulation
is imperfect [10, p. 70]. The information component in contractual relations also becomes important in the
conditions of information society [11, p. 85-94], especially given the fact that information in civil law is
considered as a separate intangible object [12, p. 145], and the contract is the main tool for organising public
relations [13, p. 35], which reflects the dynamics of social relations [14, p. 174]. At the same time, the contract
is a legal fact and a form of legal relationship, and a document that fixes the rights and obligations of the
parties [15, p. 115].

Agreements on the disposal of intellectual property rights is a special legal form of use of works of
science, literature, art and industrial property [16, p. 890], which are becoming increasingly important in
modern society.

At this stage of development of legal science, a number of works by leading scientists are devoted to
issues arising in connection with the conclusion of agreements on the disposal of intellectual property rights,
in particular, such as: V. Dmitryshyn “Disposal of intellectual property rights” (Kyiv, 2008), O. Zhilinkova
“Contractual regulation of intellectual property relations in Ukraine and abroad” (Kyiv, 2015), A. Kodynets
“Civil law regulation of binding information relations” (Kyiv, 2016), O. Yavorska “IT Law” (Lviv, 2017),
Yu. Kapitsa “Unification and harmonization of legislation on the protection of intellectual property rights of
EU member states and the legislation of Ukraine” (Kyiv, 2019) and others.

At the same time, some issues remain unresolved regarding the subject of agreements on the creation
and use of intellectual property rights, the essential conditions of these agreements and legislative approaches
to the distribution of rights between the customer and the creator.

The relevance of the research topic is thus explained by the need to analyse at the current level of civil
law science and practice aspects related to the definition of the subject, content, essential conditions of
contracts for the creation of custom and use of intellectual property rights. The issue of determining the parties
and objects of such agreements deserves special attention.

In Ukraine, in the process of legal reform, the current legislation is being actively updated [17, p. 36],
as a result, in connection with the adoption of the Law of Ukraine “On Stimulating the Development of the
Digital Economy in Ukraine” of July 15, 2021 [18], new approaches were introduced in regulation of the
relationship between the customer and the creator, which requires a separate study.

Considering the provisions of the current Civil Code of Ukraine of January 16, 2003 (hereinafter — the
“Civil Code of Ukraine”) [19], special civil legislation governing relations, arising in connection with the use
of intellectual property rights, and doctrinal developments [20, p. 65-66], you can define the following system
of agreements on the disposal of intellectual property rights:

1. Agreements on the transfer of exclusive intellectual property rights

This group includes, in particular:
1.1. Agreement on the transfer of exclusive intellectual property rights (Article 1113 of the Civil Code
of Ukraine);

1.2. Copyright agreement on transfer (alienation) of property rights of copyright subjects (Article 31
of the Law of Ukraine “On Copyright and Related Rights” of December 23, 1993) [21];

1.3. Agreement on the transfer of ownership of a trademark (Part 9 of Article 16 of the Law of Ukraine
“On Protection of Rights to Marks for Goods and Services” of December 15, 1993) [22];

1.4. Agreement on the transfer of ownership of an invention (utility model) (part 8 of Article 28 of the
Law of Ukraine “On Protection of Rights to Inventions and Utility Models” of December 15, 1993) [23];

1.5. Agreement on the transfer of ownership of an industrial design (Part 6 of Article 20 of the Law
of Ukraine “On Protection of Industrial Design Rights” of December 15, 1993) [24].

2. Agreements on granting rights to use intellectual property rights.

This group includes, in particular:

2.1. License agreement (Article 1109 of the Civil Code of Ukraine);

2.2. Publishing agreement (Article 17 of the Law of Ukraine “On Publishing” of June 5, 1997) [25; 26,
p. 107-108];

2.3. Agreement on the use (publication) of the work (Article 33 of the Law of Ukraine “On Copyright
and Related Rights” of December 23, 1993) [21].
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3. Agreements on the creation of intellectual property rights

This group includes, in particular:

3.1. Agreement on the creation by order and use of the object of intellectual property rights (Article 1112
of the Civil Code of Ukraine) [19];

3.2. Copyright agreement (part 6 of Article 33 of the Law of Ukraine “On Copyright and Related Rights”
of December 23, 1993) [21];

3.3. Scenario contract [27, p. 239].

4. Other (“related”) agreements on the disposal of intellectual property rights

This group includes, in particular:

4.1. Agreement on the distribution of property rights to the official work (Article 16 of the Law of
Ukraine “On Copyright and Related Rights” of December 23, 1993);

4.2. Agreement between co-authors (Article 436 of the Civil Code of Ukraine; Article 13 of the Law of
Ukraine “On Copyright and Related Rights” of December 23, 1993) and others.

From the above classification it can be seen that one of the agreements on the disposal of intellectual
property rights is the agreement on the creation by order and use of the object of intellectual property rights,
which belongs to the group of agreements on the creation of intellectual property rights.

The purpose of this study is definition features of the agreement on the creation and use of the object of
intellectual property rights and the disclosure of new approaches in the legislative regulation of relations
between customers and creators of intellectual property rights under agreements on the creation and use of the
object of intellectual property rights.

1. MATERIALS AND METHODS

The use of general scientific and special legal methods is carried out, including for full-fledged,
comprehensive, comprehensive and complete work. Therefore, during this study, the paper used, in particular,
the following methods: formal-logical, system-structural, empirical analysis, dogmatic.

The formal-logical method was used to analyse the provisions of the Civil Code of Ukraine, and other
regulations governing the relationship between customer and creator. During the study, the following current
regulations of Ukraine were analyzed: the Civil Code of Ukraine of January 16, 2003 [19], the Law of Ukraine
“On Copyright and Related Rights” of December 23, 1993 [21], Law of Ukraine “On Protection of Rights to
Marks for Goods and Services” of December 15, 1993 [22], Law of Ukraine “On Protection of Rights to
Inventions and Utility Models” of December 15, 1993 [23], Law of Ukraine “On Protection of Rights to
industrial designs” of December 15, 1993 [24], the Law of Ukraine “On Publishing” of June 5, 1997 [25], and
the Law of Ukraine “On Stimulating the Development of the Digital Economy in Ukraine” of July 15, 2021 [18].

The application of the system-structural method in the work made it possible to classify agreements on
the disposal of intellectual property rights into four main groups: 1) agreements on the transfer of exclusive
property copyrights; 2) agreements on granting rights to use objects of intellectual property rights;
3) agreements on the creation of objects of intellectual property rights, and 4) other (so-called, “related”)
agreements on the disposal of intellectual property rights.

The empirical method was used to study the practical aspects of the application of certain types of
agreements on the creation and use of intellectual property rights, including the analysis of current case law
on these agreements of various courts of Ukraine. The legal nature of agreements on the creation and use of
objects of intellectual property rights, the essential conditions, features of the subject composition and the
content of these agreements are studied.

In the process of preparing a scientific article, using formal-logical and system-structural methods, and
the method of empirical analysis, the authors analyzed the legislation of Ukraine governing the distribution of
rights between customer and creator, both before and after the Law of Ukraine “On Stimulating the
Development of the Digital Economy in Ukraine” of July 15, 2021 [18].

The application of the dogmatic method allowed making a thorough systematic analysis of the current
legislation of Ukraine, which is devoted to the settlement of contractual relations with the participation of
subjects of intellectual property rights in Ukraine. In the course of the study, based on the analysis of current
doctrinal developments, including case law on contracts for the disposal of intellectual property rights, own
conclusions were made, including the settlement of relations between the customer and the creator arising in
connection with the implementation of agreements on the disposal of intellectual property rights; concerning
the legal nature and features of agreements on the disposal of intellectual property rights; in terms of the
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essential terms of agreements on the disposal of intellectual property rights; in respect of the parties to
agreements on the disposal of intellectual property rights; in relation to the subject and object of agreements
on the disposal of intellectual property rights.

2. RESULTS AND DISCUSSION

According to Article 1112 of the Civil Code of Ukraine under the agreement on the order and use of intellectual
property rights, one party (creator — writer, artist, etc.) undertakes to create an intellectual property object in
accordance with the requirements of the other party (customer) and in the established terms. It should be noted
that along with the term enshrined in Article 1112 of the Civil Code of Ukraine, the Law of Ukraine “On
Copyright and Related Rights” of December 23, 1993 contains another concept — “copyright agreement”. Thus,
Part 6 of Article 33 of the Law of Ukraine “On Copyright and Related Rights” of December 23, 1993 stipulates
that under the copyright agreement the author undertakes to create a future work in accordance with the terms
of this agreement and transfer it to the customer. The contract may provide for the payment by the customer
to the author of the advance as part of the royalties [21].

Based on the analysis of the above definition, it can be concluded that the design of the contract for the
creation and use of intellectual property rights is similar to the contract under Article 33 of the Law of Ukraine
“On Copyright and Related Rights” of December 23, 1993, but with the difference that the subject of the
contract on the creation by order and use of the object of intellectual property rights is broader. In particular,
the subject of the contract on the creation and use of the object of intellectual property rights may include rights
to any objects of intellectual property rights, and the subject of the copyright agreement — only the rights to
the objects of copyright.

As noted in the annotation to the article, agreements on the disposal of intellectual property rights are
gaining in importance and popularity. This conclusion also applies to agreements on the creation by order and
use of the object of intellectual property rights and is confirmed, in particular, by the materials of current case
law:

— according to the decision of the Solomyansky District Court of Kyiv of December 29, 2018 in case
No. 760/24493/18 one of the evidences in the case of invalidation of the certificate of Ukraine on the mark for
goods and services is an agreement to create custom design sketches [28];

— the study of the contract for the creation and use of design objects was carried out by the court in the
case of copyright infringement and recovery of compensation (decision of the Shevchenkivsky District Court
of Kyiv of October 17, 2018 in the case No. 761/13278/16) [29];

— the author's contract for the development of characters for an audiovisual work was studied in the case
of recovery of compensation for copyright infringement (decision of the Commercial Court of Odesa region
of November 25, 2019 in the case No. 916/1506/19) [30];

—according to the decision of the Desniansky District Court of Kyiv of July 20, 2021 in case
No. 754/9399/20 one of the evidences in the case of copyright protection is the contract with the author on the
creation of works [31];

— rights to copyright objects created in connection with the terms of the contract were investigated in
the process of consideration of the case No. 910/9490/20 by the Commercial Court of Kyiv (decision of the
Commercial Court of Kyiv of December 11, 2020) [32];

— the author's contract for the creation of a script for a children's television series was studied in the case
of recovery of compensation for copyright infringement (decision of the Commercial Court of Kyiv of May 25,
2020 in case No. 910/2552/15) [33], etc.

Special attention should be paid to the nature and characteristics of the contract for the creation and use
of the object of intellectual property rights. Based on the analysis of the structure, which is enshrined in
Article 1112 of the Civil Code of Ukraine, we can conclude that the contract for the creation and use of the
object of intellectual property rights is a consensual transaction, because at the time of the contract the creator
undertakes to create the object intellectual property, therefore, is not able to transfer such an object at the time
of the contract. With regard to the essential conditions, it should be noted that the following should be
distinguished: the condition of the subject of the contract; the period during which the creator undertakes to create
an object of intellectual property rights; ways and conditions of using the object of intellectual property rights.

It should also be noted that the legislation may contain essential conditions for certain types of contracts
for the creation of custom and use of the object of intellectual property rights. As mentioned above, in
accordance with Part 6 of Article 33 of the Law of Ukraine “On Copyright and Related Rights” of
December 23, 1993, under the copyright agreement, the author undertakes to create a future work in
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accordance with the terms of this agreement and transfer it to the customer; the contract may provide for the
payment by the customer to the author of the advance as part of the royalties.

Therefore, based on the analysis of this rule, we can conclude that the advance payment can be made by
agreement of the parties to the copyright agreement, and royalties should always be paid to the author. The
author's contract may specify the specific amount of remuneration or the procedure for determining the
remuneration, including the terms of its payment [34, p. 216]. The tariff of royalties for the creation of a work,
among other things, can be set, for example, by calculating the cost of one page of a certain format or taking
into account the cost of a certain number of printed characters in the work, etc. [35, p. 1007]. Therefore, in our
opinion, the condition on the amount of royalties refers to the essential conditions of the copyright agreement
of the order. As you know, the subject of civil law can independently perform certain actions permitted by
objective law in order to force the obligated person to perform his duty [36, p. 91]. Part 1 of Article 1112 of the
Civil Code of Ukraine states that the parties to the contract for the creation and use of the object of intellectual
property rights are the creator (writer, artist, etc.) and the customer.

The Civil Code of Ukraine stipulates that the creators of the object of intellectual property rights, in
particular, include the author, performer, inventor (part 1 of article 421 of the Civil Code of Ukraine). In turn,
Article 1 of the Law of Ukraine “On Copyright and Related Rights” of December 23, 1993 states that the
author is a natural person who has created a work through his creative work. This article also states that a
performer is an actor (theater, film, etc.), singer, musician, dancer or other person who performs, sings, reads,
recites, plays a musical instrument, dances or in any other way performs works of literature, art or works of
folk art, circus, pop, puppet shows, pantomimes, etc., and conductor of musical and musical-dramatic
works [21]. According to Article 1 of the Law of Ukraine “On Protection of Rights to Inventions and Utility
Models”, an inventor is a person whose intellectual, creative activity has created an invention (utility model).
According to Article 1 of the Law of Ukraine “On Protection of Rights to Industrial Designs”, the author is a
person whose creative work created an industrial design [24].

Thus, we can draw an intermediate conclusion that the current legislation of Ukraine under the concept
of “creator” means only a natural person. At the same time, we consider it necessary to state the position of
O. Kulinich and L. Romanadze, who point out that if we assume that copyright regulates the relations that
develop in the process of using an already created work, then to create the actual work, the party to the
copyright agreement can be called only conditionally [37, p. 271]. In our opinion, this position can be
supported, because, indeed, at the time of concluding the agreement on the creation and use of the object of
intellectual property rights, the object of intellectual property rights does not yet exist, and it cannot be said
that the person will create such an object project and, as a consequence, will become the creator.

With regard to the customer as a party to the agreement on the creation and use of the object of
intellectual property rights, it should be noted that currently there are no restrictions on the number of persons
who may be customers of intellectual property rights. Regarding the subject of the contract on the creation by
order and use of the object of intellectual property rights, it should be noted that its subject is the obligation of
the creator to create a certain object of intellectual property rights. At the same time, the object of this
agreement can be almost any object of intellectual property rights that will be created in the future (literary
and artistic works, computer programs, phonograms, videograms, inventions, utility models, industrial designs,
plant varieties, animal breeds, etc.). Considering the practical component of preparation and implementation
of agreements on the creation and use of the object of intellectual property rights, it should be emphasised that
this agreement must clearly define the requirements to be met by the object of intellectual property rights. In
particular, depending on the type of object, you need to specify the volume, structure, shape, genre, purpose,
working title of the work, type of invention, utility model, scope of the device, requirements for the appearance
of the product and more.

The issue of the content of the agreement on the creation and use of the object of intellectual property
rights and the information component in such agreements deserves special attention [6, p.85-94], given that
the processes of use, dissemination, storage of information contribute to information legal relations [38,
p. 123]. The content of this agreement consists of the rights and obligations of the customer and the creator.
Based on the analysis of actual practice of execution of agreements on creation by order and use of object of
the intellectual property right it is possible to allocate such basic rights and duties of the parties of the
agreement. Thus, the creator, in particular, undertakes to create an object of intellectual property rights that
meets the terms agreed in the contract, the task of the customer, and transfer it in the appropriate form to the
customer within the period specified in the contract. At the same time, the creator, among other things, has the
right to demand payment of remuneration specified in the contract and to respect his personal non-property
rights. In turn, the customer is obliged to pay the creator a fee for the creation and further use of the object of
intellectual property rights, and to comply with the personal non-property rights of the creator. In addition,
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first of all, the customer has the right to require the creator to create an object of intellectual property rights in
accordance with the requirements specified in the contract, and to use such object in accordance with the terms

of the contract.

In the process of studying the peculiarities of fulfillment of obligations under contracts for the disposal
of intellectual property rights, special attention should be paid to current changes in the legislation of Ukraine
governing the distribution of rights between customer and creator, including on the basis of the contract
intellectual property rights, which were introduced by the Law of Ukraine “On Stimulating the Development
of the Digital Economy in Ukraine” of July 15, 2021. To reflect changes in the legal regulation of relations
between the customer and the creator, we present previous and current versions of the articles of the Civil Code

of Ukraine (Table 1).

Table 1. Provisions of the Civil Code of Ukraine governing the distribution of rights between the customer
and the creator

Previous edition
(before the entry into force of the Law of Ukraine
“On Stimulating the Development of the Digital
Economy in Ukraine” of July 15, 2021)

Current edition
(after entry into force of the Law of Ukraine
“On Stimulating the Development of the Digital Economy
in Ukraine” of July 15, 2021)

Article 429.

Intellectual property rights to the object created in
connection with the implementation of the employment
contract

1. Personal intangible intellectual property rights to an
object created in connection with the performance of an
employment contract shall belong to the employee who
created the object. In cases provided by law, certain
personal non-property intellectual property rights to such
an object may belong to a legal entity or individual where
or where the employee works.

2. Intellectual property rights to an object created in
connection with the performance of an employment
contract shall belong jointly to the employee who created
the object and to the legal or natural person where or in
which he works, unless otherwise established. contract.

3. Specific features of exercising intellectual property
rights to an object created in connection with the
performance of an employment contract may be
established by law

Article 429.

Intellectual property rights to the object created in
connection with the implementation of the employment
agreement (contract)

1. Personal intangible intellectual property rights to an
object created in connection with the performance of an
employment contract shall belong to the employee who
created the object. In cases provided by law, certain personal
non-property intellectual property rights to such an object may
belong to a legal entity or individual where or where the
employee works.

2. Intellectual property rights to an object created in
connection with the performance of an employment
agreement (contract) shall belong to the employee who
created the object and to the legal or natural person where or
in which he works, jointly, if otherwise not established by this
Code or agreement.

3. Specific features of exercising intellectual property rights
to an object created in connection with the performance of an
employment contract may be established by law

Article 430.

Intellectual property rights to the object created to order

1. Personal intangible intellectual property rights to an
object created by order belong to the creator of this object.

In cases provided by law, certain personal intangible
intellectual property rights to such an object may belong
to the customer.

2. Intellectual property rights to an object created by
order shall belong to the creator of this object and the
customer jointly, unless otherwise provided by contract.

Article 430.

Intellectual property rights to the object created to order

1. Personal non-property intellectual property rights to an
object created by order belong to the creator of this object.

In cases provided by law, certain personal intangible
intellectual property rights to such an object may belong to the
customer.

2. Intellectual property rights to an object created by order
shall belong to the creator of this object and the customer
jointly, unless otherwise provided by contract or law

Article 440.

Intellectual property rights to the work

1. Property rights of intellectual property for a work are:
1) the right to use the work;

2) the exclusive right to allow the use of the work;

3) the right to prevent the misuse of the work, including
the prohibition of such use;

4) other intellectual property rights established by law.

2. Property rights to a work belong to its author, unless
otherwise provided by contract or law.

Article 440.

Intellectual property rights to the work

1. Property rights of intellectual property for a work are:

1) the right to use the work;

2) the exclusive right to allow the use of the work;

3) the right to prevent the misuse of the work, including the
prohibition of such use;

4) other intellectual property rights established by law.

2. Property rights to a work belong to its author, unless
otherwise provided by contract or law.
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3. Intellectual property rights to a work created in
connection with the performance of an employment
agreement (contract) shall belong to the employee who
created the work and to the legal or natural person where or in
which he works, jointly, unless otherwise provided by the
contract or by law.

Property rights to computer programs and (or) databases
created in connection with the performance of an employment
contract (contract) belong to the legal or natural person where
or in which the employee who created these computer
programs and (or) databases, unless otherwise provided by
contract.

A legal or natural person where or where an employee
works who created a work in connection with the performance
of an employment agreement (contract) acquires intellectual
property rights to such work in accordance with this Code or
the contract at the time following the creation of such work,
unless otherwise provided by contract.

4. Intellectual property rights to a work created by order
shall belong to the customer, unless otherwise provided by
contract or law.

Intellectual property rights to a work of art created to order
(except for a work specially created as part of the software)
belong to its author, unless otherwise provided by contract or
law.

The customer acquires intellectual property rights to the
work created by order, in accordance with the law or contract
at the time following the creation of such work, unless
otherwise provided by contract

Based on the analysis of the above provisions, it can be concluded that the legislator continues to adhere
to the concept of joint ownership of intellectual property rights to the object created by order, the creator of
this object and the customer. At the same time, it should be noted that the above law radically changed the
approach to the distribution of intellectual property rights to computer programs, databases created in
connection with the implementation of the employment contract (contract), including works of fine art created
to order.

In particular, the following changes should be emphasised:

— As a general rule, property rights to computer programs and (or) databases created in connection with
the performance of an employment contract (contract) belong to the legal or natural person where or where the
employee who created these computer programmes and (or) databases works, unless otherwise provided by
contract;

— as a general rule, intellectual property rights to a work created by order belong to the customer, unless
otherwise provided by contract or law.

In addition, the legislator made an exception to the rule on the distribution of intellectual property rights,
namely, works of art: intellectual property rights to a work of art created by order (except for a work specially
created as part of software) belong to its author, unless otherwise provided by contract.

CONCLUSIONS

Proceeding from the foregoing, the conclusions can be drawn as follows.

1. Contracts for the creation and use of objects of intellectual property rights are increasingly used in
practice by the subjects of civil law, as evidenced, inter alia, current case law.

2. The agreement on the creation by order and use of the object of intellectual property rights has all the
hallmarks of a consensual transaction.

3. It is necessary to allocate the following essential conditions of the contract on creation by order and
use of object of the intellectual property right: condition on a subject of the contract; the period during which
the creator undertakes to create an object of intellectual property rights; ways and conditions of using the object
of intellectual property rights.
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4. At the time of concluding the contract for the creation by order and use of the object of intellectual
property rights, the object of intellectual property rights does not yet exist, and it can not be said that the person
will create such an object and, consequently, become a creator.

5. The subject of the contract on the creation by order and use of the object of intellectual property rights
is the obligation of the creator to create a certain object of intellectual property rights.

6. The parties to the contract for the creation and use of the object of intellectual property rights must
clearly define the requirements to be met by the object of intellectual property rights. Depending on the type
of object, you need to specify the scope, structure, shape, genre, purpose, working title of the work, type of
invention, utility model, scope of the device, requirements for the appearance of the product and more.

7. The legislation of Ukraine regulating the procedure for the distribution of rights between the customer
and the creator has changed. Meanwhile, the legislator continues to adhere to the concept of joint ownership
of intellectual property rights to the object created by order, the creator of this object and the customer.

8. Currently, the legislator has changed the approach to the distribution of intellectual property rights to
computer programs, databases created in connection with the implementation of the employment contract
(contract), as well as works, including works of fine art, created to order, which requires further testing in time
and practice. As a general rule, property rights to computer programs and (or) databases created in connection
with the performance of an employment contract (contract) belong to the legal entity or individual where or in
which the employee who created these computer works. programmes and (or) databases. Intellectual property
rights to a work created to order belong to the customer. Intellectual property rights to a work of fine art created
to order (except for a work specially created as an element of software) belong to its author.
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