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HAYKOBA PAJIA BICHUKA

Bacuab Taniii — 10KTOp FOpUIMYHUX HayK, podecop, akagemik HAH Ykpainu ra HATIpH
VYkpainu (ronosa HaykoBoi paau) (HauioHanbHui I0OpUANYHUKE yHIBEpCUTET iMeHI SIpociiaBa
Mynporo, Ykpaina);

FOpiii Baynin — noxrop opuanyHnX Hayk, npodecop, akagemik HAITpH Ykpainu (Harttio-
HaJIbHUH IOpUIMYHHUN yHIBepcuTeT iMeHi SIpociaBa Mynporo, Yipaina);

FOpiii buTsk — 10KTOp IOPUAMYHUX HAYK, Tpodecop, akagemik HATIpH Ykpainu (Hartio-
HaJIbHUHM IOpUIMYHHUN YHIBepcuTeT iMeHi SIpociaBa Mynporo, Yipaina);

BsiuecsiaB bopucoB — OKTOp FOpUINYHKX Hayk, npodecop, akaaemik HATIpH Vkpaiun
(HaykoBo-nmociiiHAN 1HCTUTYT BUBUCHHSI IPOOJIeM 3JIOYMHHOCTI iMeHI akajgeMika B. B. Cra-
mmca HanionanbHoi akajeMii mpaBoBUX HayK YKpaiHu, Ykpaina);

Bosogumup Tapamyk — JOKTOp IOpUAMYHUX HaykK, Npodecop, UICH-KOPECHOHISHT
HATIpH VYkpainn (HauioHanbHuil ropuanyHuil yHiBepcuTeT imeni SlpocinaBa Mynporo,
VYkpaina);

Boaogumup lNomina — nokrop ropuandHux Hayk, npodecop, wieH-kopecronaeHT HATIpH
VYxpainu (Hanionansuuii ropuauaHuii yHiBepeuTeT iMeHi SIpociaBa Mynporo, Yipaina);

Bosogumup l'oHuapeHKo — JOKTOp IOPUAMYHUX Hayk, mnpodecop, akaxemix HAIIpH
VYkpainu (Hanionansuuii ropuauaHuii yHiBepeuTeT iMeHi SIpociaBa Mynporo, Yipaina);

Muxona IHIMH — 10KTOp IOPUIMYHUX HayK, ipodecop, akagemik HAIIpH Ykpainu (Ku-
TBCBbKHIA HalllOHAJIBHU yHiBepcuTeT iMeHi Tapaca IlleBucHka, YkpaiHa);

Oxcana Kamrina — 10KTOp IOpUIMYHHUX HayK, mpodecop, wieH-kopecnonaeHt HAIIpH
VYxpainu (Hanionansuuii ropuauaHuii yHiBepeuTeT iMeHi SIpociaBa Mynporo, Yipaina);

Cepriii KiBasioB — 10kTop ropunnuHix Hayk, npodecop, akagemik HAIIpH Ykpainu (Ha-
uioHanpHUN yHIBepcuTeT «Onechka I0pUAnYHA akaaeMis», YKpaiHa);

BstueciaB KomapoB — kanuiar opunaHuX Hayk, npodecop, akagemix HAIIpH Ykpainu
(Hanionanbuuit ropuauaHnii yHiBepcuTeT iMeHi SIpocinasa Mynporo, Yipaina);

Ouaexcanap Kpynmuan — nokrop ropunuuHux Hayk, npodecop, akagemik HAIIpH Ykpa-
iun (HaykoBo-mocCiiiHUIl IHCTUTYT NMPUBATHOTO TpaBa 1 MiJNPHUEMHUITBA IMEHI akajeMmika
@. I'. bypuaka HarionanbHoT akaemil mpaBoBUX Hayk YkpaiHu, YkpaiHa);

Muxona KyuepsiBeHKO — JIOKTOp IOPHIMYHHX HayK, npodecop, akagemik HATIpH VYipai-
uu (HarionansHuii opuangHuid yHiBepeuTeT iMeHi SIpocnaBa Mynporo, Ykpaina);

Bacuus Hop — noxrop ropuanunux Hayk, npodecop, akagemik HAITpH Vkpaiun (JIbBiB-
ChbKUI HallIOHAJIBHUN YHIBEpCcUTET iMeHI [BaHa ®Dpanka, Ykpaina);

Ouiena OpJIIOK — OKTOP IOPUANYHUX HayK, npodecop, akanemik HAIIpH Ykpaiuu (Hay-
KOBO-/IOCJIIIHU THCTUTYT 1HTENeKTyalbHOI BacHocTi HarioHanbpHoT akaeMii mpaBoBHX HayK
Vkpainu, Ykpaina);

Muxona ITanoB — J0KTOp I0PUANYHUX HayK, npodecop, akagemik HAIIpH Ykpainu (Ha-
LIOHATBHUN OPUIMYHHII yHIBEpCUTET iMeH1 SIpociaBa Mymaporo, Ykpaina);

Bosogumup Iniaunmyyk — JOKTOp IOPUAMYHUX HayK, Hpodecop, WIeH-KOPECHOHICHT
HATIpH VYxpainu (HaykoBo-mociianuii iHcTuTyT iH(opMaruku 1 npasa HamionansHoi akaje-
Mii IpaBoOBHX HayK YKpaiHu, Ykpaina);

Cepriii [Ipuaunko — nOKTOp IOPUANYHHUX Hayk, mpodecop, akagemik HAIIpH Ykpaiau
(Buma xBaunigikaniiina komicist cyaiB Ykpainu, Ykpaina);

Ierpo PabinoBHY — JOKTOp IOPUAMYHUX HayK, mpodecop, akagemik HAIIpH VYkpainu
(JIbBiBCHKMIT HalIOHATIBHUH yHIBEepcHUTET iMeHi IBaHa @panka, YkpaiHa);
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BsiuecnaB Pym’sinneB — TOKTOp FOpUINYHUX HayK, ipodecop, wieH-kopecnonaeHT HATIpH
VYkpainu (HationansHuit topunnunnii ynisepcuret imeHi SipociaBa Mynporo, Ykpaina);

Ouaexcanap CBATOUBKUN — JOKTOpP IOPUAMYHUX HayK, npodecop, akamemix HAIIpH
VYkpaiau (BumaBHUITBO «IIpaBo Yikpainmy, YipaiHa);

Amnaroutiii CesTliBaHOB — JTOKTOp IOPHIMYHHX HayK, podecop, akaaemik HATIpH Ykpainu
(BepxoBna Pana Ykpainu, Ykpaina);

Inna Cnacubo-®areeBa — JOKTOP IOPHIMYHHMX HAyK, Ipodecop, WICH-KOPECHOHICHT
HATIpH VYkpainn (HauionaneHuii ropunuvnHuii yHiBepcuteT imeni SlpociaBa Mymporo,
Vkpaina);

Boaomumup Tuxuii — 1OKTOp IOPUANIHAX HayK, npodecop, akagemik HATIpH VYkpainu
(HamionanbHa akajeMis IpaBOBHX HayK YKpaiHu, YkpaiHa);

FOpiii Hlemiry4yenko — JOKTOp IOPUIMYHKX HayK, podecop, akagemik HAH Ykpainu ta
HAITIIpH VYkpainu (InctutyT nepxasu i mpasa imeHi B. M. Kopenpkoro HartionanpHOT akagemii
HayK Ykpainu, Ykpaina);

Muxaiijgo Hlyabra — 10KTOp FOPUINYHUX HayK, podecop, wieH-kopecronaeHT HATIpH
VYkpainu (Hanionansauit ropuauaanii yHiBepcuTeT iMeHi SIpocnaa Myzaporo, Ykpaina).

PEJAKILIMHA KOJIET'ISI BICHUKA

Ounexcanap [leTpuimH — TOKTOp IOPUINYHUX HayK, podecop, akagemik HATIpH Ykpa-
THM (TosToBa peaakiiitHoi konerii) (HarionansHa akaeMis MpaBOBHUX HayK YKpaiHw, YKpaiHa);

Teodins Accaep — nmpodecop (YaiBepcurer CtpacOypra, @paniis);

FOpren Ba3zenos — npodecop (IHCTUTYT iIHO3EMHOTO Ta Mi>KHAPOIHOTO IPUBATHOTO TIpaBa
imeni Makca [Tnanka, Himeuuunna);

KOpiii bapa6am — 10KTOp IOPUIMYHUX HAykK, mpodecop, wieH-kopecrnonaeHtr HATIpH
Vxkpaiau (HanioransHHUN I0pUIMYHIHA yHIBEpCHTET iMeHi SIpocitaBa Myaporo, Ykpaina);

Biabam Eaior Bataep — npodecop (Llkona npaBa YHiBepcurer mrary [leHcinbBaHis,
CLIA);

Basentuna BopucoBa — kaHIMAAT IOPUIMYHUX HayK, Opodecop, WIeH-KOPECIIOHAEHT
HAIIpH Vxpainu (HamionansHu# ropuaindHuid yHiBepcHTET iMeHi SIpocnaBa Mymporo, Ykpa-
1HA);

Cranicaas Byka — npogecop (bantiiicbka MikHapoaHa akajaemis, Jlarsis);

Yaba Bapra — npodecop (IHCTHTYT TpaBOBUX JOCIiPKEHb YTOpchbKa akaaeMmis Hayk,
VYropmmHa);

Amnaroutiii 'eTbmMaH — TOKTOp IOpHIMYHKX HayK, npodecop, akanemik HAIIpH VYkpainu
(Hanionanbuuit ropuauunnii yHiBepcuteT iMeHi SIpocinasa Mynporo, Yipaina);

Bornan I'ojioBKiH — JOKTOp IOPUINYHHUX HayK, goneHT (HarioHansHUi 1opuandHuil yHi-
BepcuteT iMeHi SApocmaBa Mynporo, Ykpaina);

Koctsintin I'ycapoB — 1OKTOp I0puANYHUX HayK, podecop (HaumionansHuii topuandHui
yHiBepcuTeT iMeHi SIpociaBa Myzporo, Ykpaina);

HaraJgis I'yropoBa — nokrop ropuaudnux Hayk, rnpodecop (ITonraBCchKuil H0OpHIUIHUI
iHCTHTYT HamioHamsHOTO FOPUANIHOTO YHIBEpCHTETY iMeHi SpociaBa Myzaporo, YkpaiHa);

Tomac JdasyJic — npodecop (YOpumuunuii axynsrer BibHIOCEKHI 1epKaBHUM yHIBEp-
curer, JIutea);

Tomac Kuapo — npodecop (BapmaBcbkuii yHiBepcurer, [lonbia);
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Boaogumup KypaBeab — JOKTOp IOPUANYHAX HayK, podecop, akamgemik HATIpH VYkpa-
iun (HanionanbHa akaziemis IpaBOBUX HayK YKpaiHu, YKpaiHa);

JMutpo 3aauxaiiio — JOKTOp IOpUIMYHNX HayK, Ipodecop, wieH-kopecnonaent HAIIpH
VYxpainu (Hanionansuuii opuguuHuii yHiBepeuTeT iMeHi SIpociaBa Mynporo, Yipaina);

Tanen Kepikmae — mpodecop (Illkosma mpaBa Ta/uliHHCHKHI TEXHIYHUE YHIBEPCHUTET,
Ecronis);

AmnaroJiii Koctpy6a — noxrop ropuamgHux Hayk, noueHT ([IpukapmaTchkuii HamioHamb-
HUH yHiBepcuteT iMeHi Bacnia Credanuka, Ykpaina);

Haranis Ky3nenoBa — 1okrop ropuandHux Hayk, npodecop, akagemik HAIIpH Ykpainu
(HauionanbHa akajeMis IpaBOBHX HayK YKpaiHu, YkpaiHa);

Paiinep Kyabmce — npodecop (IHCTUTYT iHO3€MHOTO Ta MIXXHAPOHOTO TIPUBATHOTO TIpaBa
iMeHi Makca [lnanka, Himeuaunna);

Homike Kypymicasa — npodpecop (IlIkona npasa Vaisepcurer Bacena, SInowis);

Bacuias Jlemak — JOKTOp IOpHIMYHMX Hayk, mpodecop, wieH-kopecronaeHtr HATIpH
VYxpainu (Koncturyuiiianit Cyn Ykpainu, Ykpaina);

Ipuna Jlykay — 10KTOp IOpUANYHUX HayK, podecop, npodecop Kadeapy rocroaapcbkoro
npaBa KuiBchkoro HarioHanbHOTo yHiBepcutety imeHi Tapaca IlleBuenko, Kuis, Yipaina;

JAmutpo JIyk’siHOB — TOKTOp IOPUAWYHMAX HAyK, JOLEHT, wieH-kopecmonaeHT HATIpH
Vkpaiau (HanionanpHa akageMis IpaBOBUX HayK YKpaiHu, YKpaiHa);

Cepriii MakcuMOB — JJOKTOp IOpHIMYHUX Hayk, mpodecop, wieH-kopecnonaent HAIIpH
VYxpainu (Hamionansanit ropuguaanii yHiBepenuTeT iMeHi SIpociaBa Mynporo, Yipaina);

CHerosie Matioabene — mpodecop (YuiBepcurer imeHni Mukomaca Pomepica, JIntsa);

Karepin Mea — npodecop (Jlicaboucwkuii yHiBepcurert, [lopryrais);

IBan Ha3zapoB — moxTop IOpUANYHHAX HaykK, AomeHT (HaykoBo-mocmimHwii iHCTUTYT BHU-
BUCHHSI [TPO0JIeM 3JI04MHHOCTI iMeHi akaiemika B. B. Cramuca HanionansHoi akagemii mpaso-
BHX HayK YKpaiHu, Ykpaina);

Bacuabs HacTiok — 1OKTOp IOpHAMYHUX Hayk, mpodecop, wieH-kopecnonaeHT HATIpH
VYxpainu (Hanionansauit ropuguaHuii yHiBepeuTeT iMeHi SIpociaBa Mynporo, Yipaina);

Map’sina [1neHI0K — TOKTOp IOPUANYHHAX HAyK, CTApIINil HayKOBHi criBpoOiTHHK (Hayko-
BO-ZIOCJIIZIHUI IHCTUTYT NPUBATHOTO ITpaBa i MiANpueMHUITBA iMeHi akagemika @. I. Bypuaka
HarmionanpHoi akafemii mpaBoBUX HayK YKpaiHd, YKpaiHa);

CaiTnana Cepborina — JOKTOp IOPUIUYHUX HayK, JOLEHT, wieH-KopecnonaenT HAIIpH
VYkpainu (HamionanbHa akazeMist IpaBoBHX HayK YKpaiHH, YKpaiHa);

I3adesna Ckomepcebka-MyxoBebka — nmpodecop (Jlomsunacrknit yHiBepeuter, [lonpmma);

Kupnio TomameBcbKHii — TOKTOp IOPUIUYHIX HayK, ZoleHT (YcraHoBa ocBitn Denepa-
uii mpodeminok bimopyci «Mixknapomuwuii yaiBepcurer «MUTCO»);

Bauepiii HleniTbko — ZJOKTOp IOPUINYHUX HAyK, podecop, akamemik HAIIpH VYipainu
(HanionanbHuit ropuauaHnil yHiBepeuTeT iMeHi SIpociaBa Mynporo, Yipaina);

Oubra Inio — 10KTOp IOPUINYHKX HayK, Tpodecop, wieH-kopecnonaenT HAIIpH Ykpa-
Tau (HamionanpHU FOpUIMYHIE YHIBEpCUTET iMeHi SIpociaBa Mymaporo, Ykpaina);

Xamnc loaxim IlIpamm — npodecop (InctutyT CXigHOTO NpaBa YHIBEPCUTETY TEXHOJIOTII,
6i3Hecy i qu3aitny, HimequnHa);

IBaH SIKOBIOK — TOKTOp IOPUANYHUX HayK, mpodecop (HamioHansHUI IOpUINIHAN YHI-
BepcureT iMeHi Spociaa Myaporo, Ykpaina);

Ouer SIpomenko — IOKTOp IOPUAMYHUX Hayk, npodecop, wieH-kopecnonnent HAIIpH
VYxpainu (Hanionansuuit ropuauaHuil yHiBepeuTeT iMeHi SIpocinaBa Mynporo, Yipaina);
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SCIENTIFIC COUNCIL OF THE HERALD

Vasyl Tatsii — Doctor of Juridical Science, Professor, Academician of the National Academy
of Sciences of Ukraine and the National Academy of Legal Sciences of Ukraine (Chairman of the
Scientific Council) (The Yaroslav Mudryi National Law University, Ukraine);,

Yurii Baulin — Doctor of Juridical Science, Professor, Academician of the National Academy of
Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, Ukraine);

Yurii Bytiak — Doctor of Juridical Science, Professor, Academician of the National Academy of
Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, Ukraine);

Viacheslav Borysov — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Scientific and Research Institute for Study of Crime Prob-
lems named after Academician V. V. Stachys of the National Academy of Legal Sciences of Ukraine,
Ukraine);

Volodymyr Garashchuk — Doctor of Juridical Science, Professor, Corresponding Member of
the National Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law Univer-
sity, Ukraine);

Volodymyr Golina — Doctor of Juridical Science, Professor, Corresponding Member of the
National Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University,
Ukraine);

Volodymyr Goncharenko — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, Ukraine);

Mykola Inshyn — Doctor of Juridical Science, Professor, Academician of the National Academy
of Legal Sciences of Ukraine (The Taras Shevchenko National University of Kyiv, Ukraine);

Oksana Kaplina — Doctor of Juridical Science, Professor, Corresponding Member of the Na-
tional Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University,
Ukraine);

Sergii Kivalov — Doctor of Juridical Science, Professor, Academician of the National Academy
of Legal Sciences of Ukraine (The National University "Odessa Academy of Law", Ukraine);

Viacheslav Komarov — Candidate of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, Ukraine);

Oleksandr Krupchan — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Scientific and Research Institute of Private Law and Entre-
preneurship named after Academician F. G. Burchak of the National Academy of Legal Sciences of
Ukraine, Ukraine);

Mykola Kucheriavenko — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, Ukraine);

Vasyl Nor — Doctor of Juridical Science, Professor, Academician of the National Academy of
Legal Sciences of Ukraine (The Ivan Franko National University of Lviv, Ukraine);

Olena Orliuk — Doctor of Juridical Science, Professor, Academician of the National Academy
of Legal Sciences Of Ukraine (Scientific and Research Institute of Intellectual Property of the Na-
tional Academy of Legal Sciences of Ukraine, Ukraine);

Mykola Panov — Doctor of Juridical Science, Professor, Academician of the National Academy
of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, Ukraine);

Volodymyr Pylypchuk — Doctor of Juridical Science, Professor, Corresponding Member of the
National Academy of Legal Sciences of Ukraine (Scientific and Research Institute of Informatics
and Law) of the National Academy of Legal Sciences of Ukraine, Ukraine);

Sergii Prylypko — Doctor of Juridical Science, Professor, Academician of the National Acade-
my of Legal Sciences of Ukraine (High Qualification Commission of Judges of Ukraine, Ukraine);
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Petro Rabinovych — Doctor of Juridical Science, Professor, Academician of the National Aca-
demy of Legal Sciences of Ukraine (The Ivan Franko National University of Lviv, Ukraine);

Viacheslav Rumiantsev — Doctor of Juridical Science, Professor, Corresponding Member of the
National Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University,
Ukraine);

Oleksandr Sviatotskyi — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Publishing House "Law of Ukraine", Ukraine);

Anatolii Selivanov — Doctor of Juridical Science, Professor, Academician of the National Aca-
demy of Legal Sciences of Ukraine (Verkhovna Rada of Ukraine, Ukraine);

Inna Spasybo-Fateieva — Doctor of Juridical Science, Professor, Corresponding Member of the
National Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University,
Ukraine);

Volodymyr Tykhyi — Doctor of Juridical Science, Professor, Academician of the National Aca-
demy of Legal Sciences of Ukraine (National Academy of Legal Sciences of Ukraine, Ukraine);

Yurii Shemshuchenko — Doctor of Juridical Science, Professor, Academician of the National
Academy of Sciences of Ukraine and National Academy of Legal Sciences of Ukraine (V. M. Kore-
tsky Institute of State and Law of the National Academy of Sciences of Ukraine, Ukraine);

Mykhailo Shulga — Doctor of Juridical Science, Professor, Corresponding Member of the
National Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University,
Ukraine).

THE EDITORIAL BOARD OF THE JOURNAL

Oleksandr Petryshyn — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Chairman of the Editorial Board) (National Academy of
Legal Sciences of Ukraine, Ukraine);

Théo Hassler — Professor (University of Strasbourg, France);

Jiirgen Basedow — Professor (Max Planck Institute of the foreign and international private law,
Germany );

Yurii Barabash — Doctor of Juridical Science, Professor, Corresponding Member of the National
Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, Ukraine);

William Eliot Butler — Professor (School of Law, University of Pennsylvania, USA);

Valentyna Borysova — Candidate of Juridical Science, Professor, Corresponding Member of the
National Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University,
Ukraine);

Stanislav Buka — Professor (Baltic International Academy, Latvia);

Csaba Varga — Professor (Institute of Legal Studies, Hungarian Academy of Sciences, Hun-
gary);

Anatolii Getman — Doctor of Juridical Science, Professor, Academician of the National Aca-
demy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, Ukraine);

Bogdan Golovkin — Doctor of Juridical Science, Associate Professor (The Yaroslav Mudryi
National Law University, Ukraine);

Konstiantyn Gusarov — Doctor of Juridical Science, Professor (The Yaroslav Mudryi National
Law University, Ukraine);

Nataliia Gutorova — Doctor of Juridical Science, Professor (Poltava Law Institute of the Yaro-
slav Mudryi National Law University, Ukraine);

Tomas Davulis — Professor (Faculty of Law, Vilnius State University, Lithuania);

Tomasz Giaro — Professor (Warsaw University, Poland);

Volodymyr Zhuravel — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (National Academy of Legal Sciences of Ukraine, Ukraine);
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Dmytro Zadykhailo — Doctor of Juridical Science, Professor, Corresponding Member of the
National Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University,
Ukraine);

Tanel Kerikmée — Professor (School of Law, Tallinn Technical University, Estonia);

Anatolii Kostruba — Doctor of Juridical Science, Associate Professor (Vasyl Stefanyk Precar-
pathian National University, Ukraine);

Nataliia Kuznietsova — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (National Academy of Legal Sciences of Ukraine, Ukraine);

Rainer Kulms — Professor (Max Planck Institute of the foreign and international private law,
Germany);

Yoshiike Kurumisawa — Professor (School of Law, Waseda University, Japan);

Vasyl Lemak — Doctor of Juridical Science, Professor, Corresponding Member of the National
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Ilerpo Moiiceitopuu Pabinosuu

Avsiscoka aabopamopis npas AoguHu i 2p0MasgAHUHA

Hayxoso-gocaignuii incmumym gepicasrozo 6yisHULMBA Ma MiCUEB020 CAMOBPAAYBAHHS
Hauionanvroi axazemii npasosux nayk Yxpainu

ANvsis, Yxpaina

CBITOBUH MAHI®PECT [MPABOAIOJUHHOI'O T'YMAHI3MY
(40 70-PIYYA I[TPOTOAOLLIEHHA 3ATAABHOI JEKAAPALIT
[1PAB AIOJUHH)

AHoTtauis. Cmammio npuceaueno xapaxmepucmuyi 6naugy 3a2anvHoi oexkiapayii npas ioou-
Hu Ha 30tucHiosanut OOH possumox cucmemu 6ceceimHix MiDCHAPOOHUX CMAHOAPMIE NPAe
JIOOUHY MaA I0pUOULHUX THCmMpPYMenmis ix 3abe3nedenns i 3axucmy. OCHO8HA Yéaza NpUOiniemo-
¢ Qinocoghcvro-KoHyenmyanvhil inmepnpemayii 6a306020, CMPUIHCHEBO20 MEPMIHO-NOHAMM A
Ybo2o 0oKyMenma — «npasa aoounuy. Jooamrkoso obIrpyHmo8yemocsa Oe@iHiyia 32a0aHo20
NOHAMMS, 8i0N0BIOHO 00 KO OCHOBONONONICHI NPABA TIOOUHU — Y€ NEGHI MONCTUBOCNE TIOOUHL,
5IKI HeoOXIOHI 01 3a00601eHHs nomped il ICHY8AHHS | PO36UMKY 30 KOHKDEMHO-ICIMOPUYHUX
0b6cmasun, 06 €EKMUBHO 00YMOBTIOIOMbCA OOCASHYMUM PIBHEeM PO3GUMKY CYCNIIbCmea i 3a0e3-
neueni 00608 ’a3kamu iHwux cyo’'ekmis. B 0cHO8Y 4b020 8U3HAUEHHS NOKAAOeHO Nompebosiii
Q0CAIOHUYbKULL NIOXIO, 06CMOI06anULl asmopom nowunaiowu 3 cepeduru 1980-x pp. munyiozo
cmonimms. Akyenmyemucs yeaza Ha ocoonusii poni noznadis npogecopa I'epwia Jlaymepnax-
ma cmocosHo Nepuioco OOKMPUHAIbHO20 npoekmy Midcnapoonozo 6inna npas ioOuHu, Ony-
oaikosanozo Hum we 1945 p. Koncmamyemsca cyuacHuil, 3Ha4Ho 36a2adeHuii CK1ao 8KA3aH020
Binns ma moxcnugocmi 11020 nOOAnbLULO20 POIGUINKY .

KurouoBi ciioBa: 3arampHa mekiaparlis IpaB JIIOAWHA, MiKHAPOIHUH Oi7UTb TpaB JIOAWHM,
TIOHSATTSI TIPaB JIIOAUHH, TOTPEOOBHIA JOCITITHUITBKUAN TAXIT.

Ilerp Moiiceeruu Pabunosuu

ANbsosckas aabopamopust npas uea08eKa U 2paiAaHUHA

Hayuro-uccaesosamenvckuii uncmumym 20Cy4apcmseHH020 CMPOUMEAbCMBaA U MECTHOZO0
camoynpasacrus Hayuonanoroii akazemuu npasoseix nayx Ypauror

ANwsos, Yxpauna

BCEMUPHbBI MAHU®DECT IMPABOYEAOBEUYECKOI'O
I'YMAHHU3MA (K 70-AETHIO ITPOBO3TANALLIEHUA
BCEOBILUEH JEKAAPALIMU I1PAB UEAOBEKA)

Annorauust. Cmamous noceésawena enuanulo Beceobwetl dexnapayuu npas wenosexka Ha ocy-
wecmensemoe OOH passumue cucmemvl 6CEMUPHBIX MENCOYHAPOOHBIX CIMAHOAPMO8 NPAG
Yeno8eKa U I0PUOUYECKUX UHCIPYMEHMOos ux obecneuenust u 3auumol. OCHOBHOE GHUMAHUE
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VOENeHO Punocopcko-KoOHYenmyaibHou unmepnpemayuy 6a308020, CMEPICHEEO20 MEPMUHO-
NOHAMUS JM020 OOKYMEHMA — «Npasa 4eiogexay. JonoinumensHo 060CcHo8bl8aemcs Oeghuru-
Yusi YROMSIHYIMO20 ROHSIMUSL, CO2IACHO KOMOPOU OCHOBONONA2AIowue Npasd 4eio8ekd — 9mo
onpeoeneHHbie 803MONCHOCTIL Yello8eKd, HeobXxo0uMmble 05 YOO81emEOpeHUs NompedHocmell
€20 CywWecmeo8anus U pa3eumust 8 KOHKpemHo-UCmMopuieckux 00Cmoamenscmeax, 00bekmueHo
00YCI06IIEHHBIX OOCHUSHYIMbIM YPOSHEM PA36UMIUsL 00Uecmed U 00eCnedeHHbIX 003AHHOCM -
Mu Opyeux cybvekmos. B ocHogy s3mozo onpedenenus nonoxcen nompedHOCmHbILL UCCLe008a-
MeNbCKUll N0OX00, OMCMAUBAEMBIX ABMOPOM HauuHas ¢ cepedurvl 1980-x ee. npowinoeco éexa.
Axyenmupyemcs 6HumManue Ha 0cobou poau 63211008 npogeccopa I'epua Jlaymepnaxma
OMHOCUMETLHO NEPBO2O DOKMPUHAILHO20 npoekma Medicdynapoonozo 6unis npas uenosexa,
onybonukogannozo um ewe 6 1945 2. Koncmamupyemcs co8pemeHHblll, 3HAUUNENbHO
obocawennvlil cocmag MedcoOyHapooHo20 OULISL NPAs 4er08eKa U 803MONCHOCTIU €20 OaibHell-
weao pazeumusl.

KuroueBsie cioBa: Beeobmas nexnapanus mpaB 4enoBeka, MexayHapoaHbIH OWIIIb mpaB
YeIIOBEKa, TIOHSITHE TPaB YeI0BeKa, MOTPEOHOCTHBINA UCCIICIOBATSILCKUI TOIXO/.

Petro M. Rabinovych

Lviv Laboratory of the Human Rights

Rescarch Institute of State Building and Local Government
of the National Academy of Legal Sciences of Ukraine
Lviv, Ukraine

WORLD MANIFEST OF THE HUMAN RIGHTS BEING HUMANISM
(TO THE 70-th ANNIVERSARY OF THE UNIVERSAL
DECLARATION OF HUMAN RIGHTS PROCLAMATION)

Annotation. The article is dedicated to Universal Declaration of Human Rights influence upon
development of the UN system of human rights international standards and legal instruments
of their safeguarding and protection. Main attention is paid to philosophical-conceptual inter-
pretation of the core notion of this document — human rights. There is additionally suggested
definition of the mentioned notion, according to which human rights are — certain possibilities
of the human, that are necessary for his/her needs of existence and development under the
concrete social circumstances, that are determined by the level of societal development and
safeguarded by the obligations of other subjects. This definition is based on need-based research
approach, that was elaborated by the author starting from the middle of the 1980 of the last
century. It is highlighted on the particular influence of the professor Hersch Lauterpacht views
concerning first doctrinal draft of the International Bill on Human Rights, that was published
by him as early as 1945. It is stated of a modern, much more enriched composition of the men-
tioned Bill and possibilities of its’ development.

Keywords: Universal Declaration of Human Rights, International Bill on Human Rights, Human
Rights notion, needs based research approach.

BCTYII

VY 1645 p. 3akiHuMIaca NEPEMOroI0 JAepKaB-COIO3HUIb 110 AHTUTITIAEPIBChKIH Koai-
uii J[pyra cBiToBa BiiiHa. ¥ micTi HiopHOep3i po3nounHaeThes Cya HaJ TOJIOBHUMU
@
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HIMEIIbKUMU BOEHHUMH 3JIOYMHIIIMH, KU 3aiiicHIOBaBCS Mi>KHApOIHUM BiliCHKO-
BUM TpHOYHAIOM, KOTpUH OyJI0 CTBOPEHO CHENialbHOI YrOJI0I0 YOTHPHOX JIePKaB-
niepeMoxHUIL — Coro3om Pagsucekux Comianictuaanx PecmyOmik, BenmmkoOpuTa-
Hiero, @panuiero ta Cionyuenumu Llltatamu AMepuKH.

Oco0wu, mijacyani boMy TpuOyHasy, 3aXUIIAYUCh BiJ] 3BUHYBaYCHb, BIaBAJIUCS,
30KpeMa, JI0 TAKUX apTyMEHTIB: BOHU K rpoMajisiHu Himerpkoi nep:kaBu BUKOHYBa-
JIY 11 3aKOHM, HaKa3! 11 KepIBHUIITBA, & OTIKE, JIIsIA IPABOMIPHO (3 OISy Ha Te, L0
TpaBo — I1e epkaBHi 000B’13k0B1 mputHcH). 1o sk 70 IHKpUMiHOBaHUX iM 3JTOUNHIB
«TPOTH MUPY» 1 «IPOTH JIOASTHOCTI», TO HA Yac BUMHEHHSI TaKUX il B3araii He ic-
HYBaJIO BU3HAHOTO MIKHAPOJHOIO CIUIBHOTOIO IOPUJAHYHOTO JOKYMEHTA, B SIKOMY
Oynu O BU3HAUEHI MTOHATTS Ta O3HAKW Ha3BaHUX AeIiKTiB. OgHaK 0OBUHYBaYi (OJHUM
i3 HuX — Big Pagsacbkoro Corosy — OyB ToAimHINH npokypop Ykpaincbkoi PCP
P. A. PyneHko) cripocTOBYBaJIH IIi TBEP/PKEHHSI, CTaBIIIN HA TIO3UILII0 «IIPHPOTHOTOY
paBopo3yMiHHA. BoHU noBoAMIY, 110 X0Ua MiACYIHI CIIpaB/i HE TOPYLIYBaIH IOPHU-
IWYHUX aKTiB CBOEI JEprKaBH, MPOTE caMi Il aKTH Oyl — 3 OMNISAy Ha O3HAUCHE
MIPaBOPO3yMIiHHS — aHTUIIPABOBUMH, HEITPABOMIPHUMH, OCKIJTBKU CYTIEPEUNIH OCHO-
BOTIOJIOKHUM TIpaBaM 1 cBOOOJaM JIFOJJUHU, HAPOJIiB, 3PEUITOI0, YChOTO JIIOACTBA,
HacaMIiepes mpaBaM Ha JKUTTSA, MUApP, CBOOOITY.

V xoBtHI 1946 p. TpuOyHas1 TOCTaHOBHB OO0 KEPIBHUKIB HAIIUCTCHKOTO Pelixy
00BUHYBaJTLHI BUPOKHU, CIUPAIOYHCH HA CT. 6 CTaTyTy mhoro oprany. Y Hill ke iHTep-
IpeTarlist 3a3Ha4eHUX 3JI0YMHIB O0a3yBaliacsi Ha KOHIIETIII1 HEBiJl' EMHUX TPAB JIFOIUHH,
PI3HOMAHITHUX COLIAJILHUX CIUIBHOT Ta OpPraHi3alliii Ta # ychOro JIFOJCTBA.

I Bxxe Toni 3 Oe33arnepevHoOr0 OYEBUAHICTIO BUSBIIIACS HAarajibHa MoTpeda 3aKpi-
MUTH TPUHIUIHK i HOPMATHBHI TOJIOXKECHHS, 110 BUILUIMBAKOTH 13 1[i€1 KOHIIEMIIIT,
y cTeIiaTbHOMY Mi>KHApOIHOMY JOKYMEHTI, CXBaJICHOMY CBITOBHUM CITiIBTOBapHCTBOM
B 0c06i OOH. Ha mixknapoaHo-o¢iniiHoMy piBHI Take 3aBIaHHS OyJIO MOCTABICHO
AK mepiioyeproBe Ha movyarky 1946 p. Exonomiunoro i Coniansaoo Pagoro OOH
repes OAHUM 3 11 MOCTIHHUX (YHKIIOHAIBHUX ITiIpo3aiiiB — Komiciero 3 mpas Ito-
JOUHU. [1J1s MATOTOBKY MPOEKTY BOTO aKTa (K NepBUHHO (GopMyroBanocs, — « Mix-
HapoJHOTO OIS IpaB JroauHY ) KoMicis yTBopuia podounii opran — Pegakiinanii
(ITpoexTHHUIT) KOMITET i3 J€B’SITH CBOIX WIEHIB (MPEACTABHUKIB YCiX KOHTHHEHTIB
IJIaHeTH ), sKkuit ogonuia Exeonopa Py3senst. OnHnM 3 11 3aCTYTHUKIB CTaB BiJOMUN
(hpaHIy3bKHii FOPUCT, 3HaHUN (PaxiBelb i3 MIXKHAPOIHOTO Ta KOHCTUTYLIHHOTO Tpa-
Ba, yuacHHK aHTH(]amucTchkoro Pyxy onopy y ®pannii Pene Kaccen (Rene Kassin).
Cawme fioMy ii IOBETIOCS CTATH MPOBIAHIM CITiIBABTOPOM OCHOBHOTO BapiaHTa OQiIliii-
HOTO IPOEKTY MaiOyTHBOI 3aranbHol neknapauii npas sroguau (naii — 3411T), 6e3-
rmocepeaHs MiArOTOBKa K01 3rajganuM KomiTeTom po3mouanacs BKe Ha MOYaTKY
1947 p. [1].

ABTOp 3a3Hayae, 110 BUKOHAHHS 03HAYCHOTO 3aBJaHHSI MTOJIETIITYBAJIOCS THM, IO
y 4epBHi 1945 p. BHIIIOB JpyKOM yHIKaJIbHUH TBip OPUTAHCHKOTO IOPUCTA-MiXKHA-
ponnuka, npodecopa I'epma Jlayreprnaxra (KOJUIITHBOIO CTYICHTA IOPUIAYHOTO
@
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(axynbpreTy JIBBIBCHKOTO YHIBEpCUTETY) il Ha3BOO « Mi>KHApOIHHUH OiNIIh TIpaB
mopuany [2]. I B po3a. VI wiei nparii Oyino BMIIIEHO aBTOPCHKHI MPOEKT 3raJJaHOTO
Bimns.

J1o BUKOHAHHSI 03HAYEHOT'O 3aBIaHHS JOJIYYMINCS 3 BIACHOI 1HIL[IaTHBH YHCIICH-
Hi HAayKOBI 1HCTUTYII1, Bi/IOMi BU€HI, Iep>KaBHi, MOJITUYHI 1 pesiriiHi aisyi 3 6ararbox
kpaif cBity. Tak, y munHi 1947 p. y ®panmii Bindynacs opranizoBana FOHECKO
MDKHapoaHa KoH(depeHis, mpucBsyeHa wii npobinemi. OnHuM i3 ii 3aBAaHb OyIo
BHUPOOJICHHS Ta OOTpyHTYBaHHS (P1710COPCHKHUX 3aca MIPOSKTOBAHOTO Mi>KHAPOIHOTO
akrta. Ha xoH(epeHnuito npeacTaBuiv cBoi MaTepialiy Ta IOAAIN MPOTO3HULlii, 30Kpe-
ma, O. I'akcmi, M. I'anmi, C. I'eccen, b. Kpoue, I'. JIx. Jlacki, I1. Te#sp ne Lllapaen,
Uynr-1ly Jlo [3].

[Ticnst yMCNEHHUX TPUBAIMX AUCKYCiH, Y3TO/IKEHb, ONMpallOBaHHS 0araThox
MIPOITO3HITIH 1 3ayBa)KeHb 3raJlaHuil MPOEKT y YepBHI 1948 p. Oyio mpeacTaBieHO
Ha po3msia 3-1 cecii I'enepanbHoi Acambnei OOH. L cecis, mo BinOyBasacs B
[Tapwmxi, po3nouana poboTy y BepecHi i mporsarom maiike 100 3aciganp peTenbHO
00roBoproBaJia, MOPSA 3 IHIIMMHU MUTAHHIMH, IPOEKT 3araibHol gexnapaunii (3A11T).
Hapewri 10 rpyanst 1948 p. neneranii 48 nepxkap — wieniB OOH i3 56 mpucyTHix
Ha i€ cecii, MpoToocyBalin 3a pe30IOIIito, KO0 el akT 0yJI0 CXBaJeHO B IIiJI0-
My (iHIII AepkaBHI Aeyieralii Ipyu rojxocyBaHHi yTpumManucs). Buctynusmmu Bia-
pa3y micis mporo, roaoBa Komitety E. Py3BensT BUCIOBHIIA CITOAIBAaHHS HA T€, IO
BiATenep B icTOPIil JIIOACTBA PO3MOYMHAETHCS HOBA €MOXa... 3TOJOM 3a PilICHHIM
OOH mropoky 10 rpyaHs cTano Bijfi3Ha4aTHCh SK BCECBITHIN JIeHb MPaB JIIOJUHU
[4; 5].

[puiiasarrsa Hexknapanii 3anodarkyBano GpopMyBaHHS HOBOi, Tak OM MOBHUTH,
«TIPABONTFOIUHHOI» TaTy31 MiXKHApOIHOTO TIpaBa. Lleit akT skpa3 i craB il HOpMaTHBHUM
¢yngamenToM. 3a yac, 0 CIUIMHYB 13 TUX MOiN, Ha3BaHUH MiXKHAPOAHO-TIPABOBHH
aKT JIOCIIIJKYBABCSl BEJIMYE3HOI0 KIBKICTIO (axiBIiB 3 ycix kpaiH cBiTy. [Jani nu-
TaHHS PO3MVISIHYTO B HOBUX Jkepenax [1, 6-9].

OnHie€ro 13 3araTbHOBU3HAHUX HUHI TEH/ICHIIIH PO3BUTKY OCHOBOIIOJIOKHUX MpaB
JIIOMHH € 30UThIIIeHHS 00CATY i 30araueHHs 3MICTY BiIITOBITHUX COIIaIbHUX MOXK-
nuBocTeil. 3HayHi Haxii moknagaTecs Ha yTBOpeHy y 2006 p. i miamopsakoBaHy
oesmocepenaro OOH Pamy 3 ipaB roquHu, «OCHAIIEHY» OUTBIIT TIEBUMHU MOMKITHBOC-
TsiMH, HiX KonuiHa Kowmicis 3 nmpas mogunu. OOH pearyBana if pearye Ha i 3MiHU
4yepes yXBaJICHHsI BIIOBIIHUX aKTiB, 10 JOMOBHIOIOTh 3arajibHy aekiapaiit. Cepen
HUX:

— Jlexmapartis po npaso Ha po3BuTok (1986) [10];

— Jlexmapariist mpo mpasa oci0, sIKi Hajie)KaTh A0 HAIIOHAIBHUX a00 CTHIYHUX,
peniriitHuX 91 MoBHUX MeHIuH (1992) [11];

— MixHapoHa KOHBEHIIis JUTsl 3aXUCTY yCiX 0Ci0 BiJl HACHIHbHUIIBKIX 3HUKHEHb
(2006) [12];

— KonBenuis ipo npasa inBamniniB i @akynsraruBHUN mpoToko 1o Hel (2006) [13];
L ]
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— daxynpraTUBHUN TPOTOKOI 10 KOHBEHIIIT TPOTH KaTyBaHb Ta HIINAX KOPCTO-
KHX, HEJIOACHKUX UM TAKHX, IO MPUHIKYIOTh TAHICTh, BU/iB MOBOAKEHHS 1 ITOKa-
panHs (HaOpaB ynHHOCTI y 2006 p.) [14];

— MHexnapanis OOH npo npasa kopinaux Hapoxis (2007) [15].

VYrim nepenik 3raganux aktiB OOH He € BUUepnHUM, «3aKpUTHM». Tak, yxe
MPOTSITOM TPUBAJIOTO Yacy BOHA MPAIIOE HAJ CTBOPEHHSM II€ OJHOTO YHIKaJIbHOTO
MDKHapOIHOTO aKTa TaKoro X piBHSA: MixKHapOAHOT KOHBEHIIil MPo 3a00pOHY 3J10-
YUHIB MPOTH JIOASTHOCTI (SIK BiJIOMO, CKJIaJIlM TAaKMX PI3HOBHIIB 3JI0YMHIB yIepIiie
B iCTOpII JIFO/ICTBa CKOHCTPYIOBAB 3HOBY Xk Taku mnpodecop [epm Jlayrepnaxr [16]
i BoHu 3akpirieni y Craryrti Hiopabep3bkoro TpuOyHaiy, a 3rofoM — i y CTaTyTHUX
JOKYMEHTAax 1HIINX MIXKHAPOAHUX cynoBux iHcTanuid OOH, BKIIOYHO i3 cy4acHUM
MiXHApOAHUM KPUMIHAEHUM CY/IOM). 3ayBa)KHMO, III0 Ha CHOTOIHI M1>KHapOIHOIO
komiciero OOH 3 mpaB JTI0AMHYT BKE MIATOTOBIICHO MepIuii 0QimiiHUN TPOEKT 11O~
IO aKTa i #oro TeKcT Oys0 po3aaHo yyacHuKaM MiXKHAPOJAHOTO KPYTIIOTO CTONY, SIKA
BigOyBCs y TMCTOMAI MUHYIIOTO POKY v JIbBOBI Ha ecTs . Jlayrepmaxra Ta P. Jlem-
KiHa — 3aCHOBHHUKIB MI>KHApPOIHOTO TIpaBa MpaB JIIOAWHH. | Koiw 1ei mpoekT Oyme
cxBaneHo [enepansHoto Acambneero OOH, BiH, BoUeBUIb, TEXK YBIHIE 10 CKIAAY
YUHHOTO HIHI MiHapOIHOTO OIS TpaB IIIOANMHH, (YHIAMEHTOM SKOTO € MPUHHATA
70 pokiB ToMy 3arajbpHa JeKIapallis Mpas JIOIUHU.

1. MATEPIAJIU TA METOHU

BuxigHUM iHTENEKTya IbHIM IHCTPYMEHTOM JOCIIPKEHHS TOCIIyTyBala ColliadbHO-
JIeTepMiHiCTHYHA (30KpeMa, ICTOpUKO-MaTepialmicTudHa) mapaanrmMa iHTeprpeTanii
comianbHUX (EHOMEHIB, 30KpeMa OCHOBOIIOJIOKHUX TPaB JIOJUHH, SIKUM TPUCBSI-
geno 3J1I1J1.

I3 mux mo3wuttiit Oyo 6e3mocepeIHb0 BUKOPHUCTAHO TaK 3BAHUHA MOTPEOOBUH 110-
CHITHUTIBKUN TiIXid, po3poOIIOBaHU aBTOPOM IMPECTABICHOI pOOOTH B CepeamHi
80-x pp. XX cr. Peanizaris Takoro miaxony (KW HACTIPaBIi € aKTyaJIbHOIO MOJIH-
(hikarriero icTOpUKO-MaTepiaTiCTHYHOI MApaIUTMH CYCITiILCTBO3HABUUX AOCIIIKEHB)
y BUSIBJIICHHI CYTHOCTI TIPaBOBHX SIBUII BUMAra€e BUPIMIEHHS TaKWUX JOCIiTHUIBKIX
3aBJaHb:

— MO-TIepIIE, CJIiJ] 3aCBOITH 3arajibHe MOHATTS NOTPeO Pi3HUX CYO €KTIB CyCHib-
cTBa (1110 nepeadayae, 30KpeMa, 3’sICyBaHHS CITiBBITHOIIEHHS WX MOTPeO 3 TAKUMU
CYMDKHUMH, «POAUHHUMUY SBUIAMH, K IHTEPECH, MOTUBH, LI BIAMOBIJHUX
cy0’€KTiB);

— MO-Ipyre, HEOOX1THO BHOKPEMHUTH OCHOBHI PI3HOBUIM TAKUX MOTPeO, Oepydn
JI0 yBary ix crenudiky i 3MiHCHUBINN TXHIO 3MICTOBY Kiacuikailiro;

— TIO-TPETE, MalOTh OyTH OTPUMaHi 3MICTOBHI 3HAHHS PO 3arajbHOCYCIIJIbHI,
IPYMOBi Ta IHIWBITyalbHI TOTPEOH B TOMY CyCIIIBCTBI, 1€ chopMyBasiocs, QyHKITIO-
HY€ 1 pO3BHBAETHCS TOCIIHKyBAaHE ITPABOBE SIBUIIIC;

@
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— TO-YeTBepTe, MOTPiOHO BCTAHOBUTH: &) IOTPEOH SIKUX came cy0’ eKTiB (ToOTO
4ui MOTpeOH: Y1 TO OKPEMHUX 1HIMBIAIB, YU TO IEBHUX IXHIX TPy, 00’ €HaHb, YU TO
CyCHIIBCTBA B IIJIOMY) MPU3HAYCHUHN 3aT0BOJILHATH JTOCITIKYBAHUHA IPaBOBUN (e-
HOMEH 1 0) siKi caMe BUAM TaKUX MOTped BiH HACHpaBIi 3aJJOBOJILHSIE;

— TO-II’SITe: HAJICKUTH 3’ CYBaTH, UM 3aTHUI I0CITIKyBaHUH NpaBoBUi (eHO-
MeH OyTH pealbHUM 3aC000M 3aI0BOJICHHS MTEBHUX MOTPEO 1 AKIIO 3JATHHIA, TO SIKOIO
Mipoto. 30Kpema, 3’CyBaTH: UM BiH € JIUIIE OJHUM i3 TaKHX 3ac00iB a00 k 3ac000M
€TUHUM. Y pa3i MO3UTHBHOI BIAMOBiAI HA OCTaHHE 3aITUTAHHS BHUABICHI MOTPEOHU
MOXKHa OyJie BBaXKaTH BIIACHE NPABOSUMUL.

ABTOp BBa)kKae, 10 OJTHICIO 13 HAWIIIHHIMINX €BPUCTUIHUX 0COOITUBOCTEH MOTpeE-
0OBOTO ITiIXOMy € T€, IO BiH JI03BOJISE BUSBUTH CaMe COIialbHY CYTHICTh JIOCIIIKY-
BaHOTO siBUIIA (y HAIIOMY BHUIAJKy — OCHOBOIIOJIOKHUX MPAB JIOJUHN).

2. PE3VJIBTATU TA OBI'OBOPEHHS

Sk Bi1OMO 3 3arajJbHOTO HAyKO3HABCTBA, OJHUM i3 TIEPIINX KPOKIB Yy Mi3HAHHI Oy/b-
SIKOTO SIBUINA Mae OyTH (OpMyBaHHS i BU3HAYCHHS «POOOYOr0» TEPMiHO-TIOHSTTS
npo Hboro. Lle MmonokeHHsS IIJIKOM CTOCYEThCS W JOCIHIPKEHHS TOTO (EeHOMEHY,
SIKUH BiIOOpAXKAETHCS TEPMiHO-TIOHATTSAM «OCHOBOITOJIOXKHI ITpaBa JFOTUHNY.

Po3B’s13aHHSI 03HAYEHOTO HAYKOBOT'O 3aBJaHHS 3HAYHOKO MIPOIO 3aJICKHUTh BiJl
TOTO, SKUW KOHIIETTYaJIbHO-METOMOIOTIUHUHN Miaxix (MPHUHINI) BUKOPHUCTAHO JI0-
CIITHUKOM. Y3araji, TaKUM MiJX0/J0M CIYI'Y€ BUXiJHA CBITOTJISIIHA aKCiOMaTHYHA
i71es, KOTpa 3yMOBJIIO€ 3arajbHy CTpaTerito (HampsiM) JOCIiHKeHHS, BiI0ip JT0CTi-
JOKYBaHHX (DaKTiB 1, [0 HAMBAXKITUBIIIE — IHTEPIIPETAIIiI0 HOTO PE3yNbTaTiB.

Jiist BUsIBIIEHHS TOTO (peHOMEHY, SIKUH y CYCIiIbCTBO3HABCTBI (IIEpI 3a BCe B Ha-
yIIi FOPUINIHIN) BimoOpakaeThes 3TalaHUM TEPMiHO-TIOHATTSAM, 1 JOHUHI BUKOPHC-
TOBYIOTHCS PI3HOMAHITHI METOONIOTIYHI MiAXoau. IX y3aranbHEeHHs JO3BOJIUIO BU-
PI3HUTH 3-TIOMIXK HUX TaKi:

— Oionoriyauii (IpaBa JIOIWHU — II€ TeBHI (hi3u4HI MoTpedu (Ta BiAMOBiAHI M
iHTEepecn);

— eTHYHUH (IIpaBa JIFOIWHA — 1€ YacTHHA, Pi3HOBUI Mopauti abo crocid, hopma
1 BUpa)KE€HHs);

— JIETICTChKUH (TIpaBa JIOMWHY — 1€ MOXJIMBOCTI i1 TOBETIHKH, BCTAHOBJICHI 3a-
KOHaMHU JiepkaBu a00 iHIUMHU (HOpMaTbHO-000B’ I3KOBUMHU PUTIMCAMH JIEPIKABHIX
oprasiB (30KpeMa, CyJI0BUX);

— TICHIXOIIOTIYHUH (TIpaBa JIFOMWHHY — I1e 11 yCTAaHOBKH, IOMaraHHs, «IIPeTeH311» 10710
Ha/jaHHs il TeBHUX OJar, 3BepHEHi J10 JeprkaBi abo 70 iHIIMX cy0’eKTiB coLiymy);

— akcioJoriyHM# (TpaBa JIOAWHH — Iie Oara, MIHHOCTI (MaTepiaibHi, TyXOBHI,
colianbHi), He0OXiTHI /IS 33I0BOJICHHS HASIBHUX — 32 TICBHUX KOHKPETHO-ICTOPUYHIX
yMOB — 110Tpe0 i1 icHyBaHHS 1 (PYHKIIIOHYBaHHS);

— couiansHUH (TIpaBa JIOIWHU — II€ COIIaIbHO 3yMOBIICHI 1 COIiaTbHO BPETYIbO-
BaHi, TaK YM 1HAKIIE, MOXKIUBOCTI («CBOOOIMY) 1i MOBEIIHKH.
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VY3araii, po3yMiHHS TpaB JIOAWHU K ii TIEBHUX MOXKINBOCTEH (cBOOOM) Bino-
Opakanocs y mpaisix JesIKuX BITYM3HSAHUX IOPUCTIB-TEOPETHKIB Ta H 1HIINX CYyCHiJb-
CTBO3HABIIIB 1€ Y PaIsHCHKI Hacu. Aje Ha modarky 90-X pp. MHUHYJIOTO CTOJITTS
aBTOPY BHAANOCS MiJICTABHUM JEII0 KOHKPETHU3YBaTH TAKEe PO3YMIHHS HUISIXOM
«TIPUB’SI3KW» 3raJIaHuX Y HOMY MOXKIIMBOCTEH MOBEIIHKH JIIOJAUHU 0€3M0CEPETHBO
JI0 TIPOIIECY 33TOBOJICHHS HAWBaXIIMBIIINX JFOJICHKHUX MTOTPEO. YHACTIIOK IIHOTO TaKi
MOJKJIMBOCTI MarOTh iHTEPIIPETyBaTUCs He aOCTPAKTHO, @ aHTPOIMOCOLiaIbHO 3Mic-
TOBHO. ToMy aBTOpOM TIpeACTaBIEHOT POOOTH OyJI0 3aIIPOTIOHOBAHO TaKy Me(iHIIiI0
3a3HAYCHOTO TEPMIHO-TIOHATTS: OCHOBONONOJICHI Npasa A0OUHY — e TIEBH1 MOXKIIU-
BOCTI JIIOAWHH, SIKi HEOOXiTHI IS 3aI0BOJICHHS MOTpeO 11 iCHYBaHHS 1 PO3BUTKY 3a
KOHKPETHO-iICTOPUYHHUX 00CTaBHH, 00’ €KTUBHO 00YMOBIIOIOTHCS JOCATHYTUM PiBHEM
PO3BUTKY CYCIUIBCTBA 1 3a0€3MeUeHi 000B’I3KaMHU IHIIUX Cy0 €KTIB.

VYci 3ragani BUIE METOMOJIOTIUHI ITIAXOIN TI€I0 YU 1HIIOIO MipOIO IPYHTYIOTHCS
Ha peabHO («ITO3UTUBHOY») ICHYHOUYUX SBUINAX ab0 BIACTHBOCTIX OCTaHHIX. Tomy
KOXKCH 13 HUX ITUIKOM «BITHCYETHCS» caMe B MO3UTHUBICTCHKY — B HAUTITUPIIIOMY CEH-
ci — mapanurmy (IpUYoMy TTO3UTHBICTCHKY BIIaCHE y TOMY 3HA4Y€HHI, B IKOMY T€pMi-
HO-TIOHSITTSI «[TO3UTHBI3M» OyJI0 BUKOPHCTAHO 3aCHOBHHMKOM COLIalbHOI (inocodii
no3utuBizmy Ortoctom KoHTOoM). YV OpuandHiil ke HayIli, KOJU HIEThCI PO BHO-
KPEMJICHHSI OCHOBHHX Pi3HOBHUJIB MO3UTHUBICTCHKOTO MPABOPO3YMiHHS (a OTXKe,
1 TTIO3UTHBICTCHKOTO PO3yMiHHS (PyHIAMEHTATHHUX IMPaB JTIOAUHN), — HEPITKO PO3-
PI3HSIOTH TaKi: a) JEriCTCKOr0-MO3UTUBICTCHKHU; 0) COII0I0r0-MTO3UTUBICTCHKUH Ta
B) ICHUXOJIOTO-MIO3UTUBICTChKUH [17]. 3arajibHOIO 03HAKOK BCIX IUX IiJIXOJIB € TE,
10 BOHU TPYHTYIOTHCS Ha (PaKTHYHUX, eMITIPUIHO (DIKCOBAHMX (a HE JTUIIE YSIBHUX )
yMOBax Ta 00CTaBHHAX JKUTTEIISUIBHOCTI peaJibHO iCHYIOUOI JIOAMHH, SIKA )KHBE
B KOHKPETHO-ICTOPHIHOMY CYCITUTBCTBI 1, 00pa3HO BHCIIOBIIOIOUHCH, TITHKU 3 HOTO
«PYK» OTPUMYE BCE T€, 110 € HEOOXITHUM IS i1 KHUTTS i pO3BUTKY.

OpHak icHye, sIK BITOMO, ¥ 1HIIIA TpyIa METOJNOJOTIYHUX MiIX0iB, 3aCHOBAHUX
Ha IHTEJIEKTYyallbHO, TYXOBHO-1J€0JIOTIYHO CKOHCTPYHOBAHUX MOHATTAX MPO TaK
3BaHi TPAHCIEHACHTAIBHI SBUILA, KOTP1 ICHYIOTH 11032 CIPaBXKHIM («ITO3UTHBHUM))
JKUTTSIM JIFOJMHHE Ta 1 y3araii 1o3a pealbHUM COIliyMOM SIK HEOAMIHHIM IIPUPOIHIM,
3aKOHOMIPHHM MiclieM epeOyBaHHs JIIOAUHH, 11032 11 )KUTTEBOIO MPAKTHUKOIO. [1eTh-
s, CKaXiMo, MPO MiAXOAN Mi(OJIOTIUHI UM TO peririiiHi. Y Hal3arajJpHIIIOMY BH-
sl IX MOXKHA Ha3BaTH «HETO3UTHBICTCHKUMIY, X04a YACOM 1X HAa3WBAIOTh IIPH-
POIHO-TIPAaBOBUMHU.

Hepiako cTBepmKy€eThCs, MO0 OCTaHHI MPOTHIIEKHI TO3UTHUBICTCHKOMY ITiJTXO.TY.

Ane TepMIHO-TIOHATTS «IIPUPOJa» Ta MOXiAHI BiJl HHOTO MPUKMETHUKH (KITPH-
POIIHOY, KIPUPOTHUN», KIIPUPOTHA», KIIPUPOTHEN, KITPUPOIHI») €, IK CBiAYATH CY-
YacHI TIyMadHi CIIOBHHKH CJIOB’STHCBKMX MOB, 0araro3Ha4YHUMU, TOJIiCEMIYHUMU.
A TOMY Ti, XTO X BUKOPUCTOBYIOTH (0COOJIMBO K IOPHUCTH), Ml O Y KO)KHOMY BH-
MaJIKy KOHKPETU3YyBaTH i JEKJIapyBaTH, B IKOMY caMe 3 MOXJIMBUX 3HA4eHb X 3a-
CTOCOBaHO. SIKIIO K LIOTO YHHKATH, BUHUKAE PU3UK TOTO, IIO TaKi CI0BA MOXYTh
@
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MTOCJTYTYBaTH iIHCTPYMEHTAMHU ITiIMiHH MTOHATH, TOOTO, SKIIIO MOKHA TaK BUCJIOBUTH-
csl, TEPMIHOJIOTIYHUMH MaHIiMyJIsITOPaMHu.

OTOX TiCIISI BUKJTAICHUX MipKyBaHb 3aTaJIbHOMETOIOJIOTIYHOTO TaTyHKY TIepeiay
710 TI0JaTKOBOTO OOTPYHTYBAaHHS i KOMEHTYBaHH: HaBEICHOI BUIIIE aBTOPCHKOI e di-
HII[iT 3araJIbHOTO MOHATTS QYHAaMEHTaIbHIX (OCHOBOIOJIOXKHUX ) ITPAB JIFOAWHH, SIKOT
(3 HEe3HAUHUMHU 11 KOPEKTUBAMH) 51 JOTPUMYIOCS W HUHI. AJDKE Take IXHE MOHSTTS
MOKIJIMKaHE «CXOIUTIOBATH» HacaMIIEPel CYMHICHT BIACTUBOCTI BiZOOPaKyBaHOTO HUM
(heromena.

ABTOpPOM BCTaHOBJICHO, 1[0 MOTPeOOBY iHTepIpeTalito GyHJaMEHTAIbHIX NPaB
JIIOAMHU MOJKHA BBaXKATH (1 BIATIOBITHO HA3UBATH) IIIC ¥ coyianbHO-npupoonoio. Amxe
SIK BJIACHE O10JIOT1YHI, TaK i CYyTO COMLIialbHI OTPEOH JIFOAMHU Ta W BiAMOBIAHI M i1
iHTepecH (sKi MMM OTpedaMu 3yMOBIIOIOTHCS) PEaTi3ylOThCsl TUIBKH B COLiyMi
1 MPUTOMY ITLTKOM MPUPOIHO (B CEHCI «3aKOHOMIPHOY», KHEMHHYYE» CaMe B TAKOMY,
a He B IKOMYCh 1HIIOMY 3Hau€HHi CJI0Ba «IIPUPOIAHO»). | Take 3HaUEHHS OCTAaHHBOTO,
MopsiJI 13 THIIMMU HOTO 3HAUYSHHSIMH, 3/[aBHA JIEralli30BaHO CYYaCHUMH TIIyMauHUMHU
cinoBHUKaMH. OTXxe, HAEThCs PO MPUPOAHICTH COLiaNbHY (a HE, CKaXiMO, «UUCTO»
Oionoriuny, ¢iziosoriuny, actpodizuuHy, KOCMIYHY TOIIO, SIKa €, 3p03yMiJO0, Mpel-
METOM HayK IMPUPOIHUYHX).

He MoxHa He 3BepHYTH yBary i Ha Te, 0 B >KOAHOMY O(illiiHOMY Mi>KHapOIHO-
MY aKTi, TOKyYMEHTi CTOCOBHO TIpaB JIIONWHHU TEPMIiH «IIPUPOIHI» HE BUKOPHUCTAHO.
A ocb colianbHi XapaKTePUCTHKH JIOAUHU 3yCTPIYAIOThCS Y TAaKUX aKTax He pas.
3okpema, y 3aranbpHiil Iekaapalii mpas JIIOIUHU 3TaAYETHCS IPO «KOXKHY JTIOJUHY SIK
YJIeHA CYCIIIbCTBa (CT. 22) 1 CTBEPIKYETHCS, IO CaMe B CYCIIIbCTBI «TLTBKH MOXK-
JMUBUN BUTBHUN 1 TOBHHHM PO3BUTOK» JIOACHKOI ocobucTtocTi (cT. 29). OTOX ycim
BUIIEBUKIACHUM 1 COPUYMHSIETHCS HEOOX1AHICTh IOSICHEHHSI TOTO, B SIKOMY K CaMe
CEHC1 TOW YM 1HIIWH aBTOP BXKHUBAE JOCUTH HEOJHO3HAYHE TEPMiHO-TIOHSTTS «IIPH-
pOnmHi TIpaBay.

ABTOPOM MiKPECIICHO, [0 OpraHiYHa COIIANBHICTh PO3TIISIyBaHOTO (DEHOMEHY
00’ €KTHBHO «3a/1aHay MPUPOIHOIO (3aKOHOMIPHOIO) COLIaTbHICTIO ICHYBaHHSI JIFO U~
HU: CBOI IIpaBa BOHA MOYKE€ MaTH TUIBKH CTOCOBHO SIKOTOCH 1HIIOTO ¢y’ €KTa (y SIKO-
r'0 3HOBY 3K YHACIiJJOK TaKoi COLiadbHOCTI LITKOM 3aKOHOMipHO, MPUPOJIHO BUHUKA-
I0TH 1 000B’SI3KM 110710 HOCis TIpaB). ToMy HE BHUMIAIKOBO B 0a30BUX MiKHAPOIHHIX
aKTax i3 MpaB JIOJUHU 3raJy€eThCs, TAK YU 1HAKIIE, 1 TPO HOTO 000B’A3KHU MEpe]T iH-
LIMMH JIFOJIBMU, TIepesi CYyCHibCTBOM. Tak, y 3araibHiil qekiapanii npas JIOJIUHA
KOHCTaTYEThCS, 110 «KOYKHA JIFOJMHA Ma€ 000B’S3KH epe]l CyCHiIbCTBOM...» (CT. 29);
y mpeaMOynax Mi>KHapOHOTO MaKTy PO IPOMAaJISTHCHKI 1 MOJIITHYHI TIPaBa, a TAKOK
MiXHapOJHOTO TIAKTY TTPO €KOHOMIYHI, COIliaNbHI 1 KyJIbTYpHI IpaBa TEX 3a3Hava-
€THCSI, 10 KOXKHA JIIOJIMHA Ma€ 000B’SI3KU.

3arajgom ke OOTpYHTYBaHHS COIlIaJIbHOI TPUPOIN OCHOBOIIOJIOKHUX TIPAB JIO-
JUHH aX HISIK HE BUKJIIOYAE, A, HABIIAKH, HEOAMIHHO BpaXxOBY€ BU3HAHHS i Oioo-
riYHOT MPUPOTHOCTI OaraThox i3 HUX. Xo4a O TOMy, IO HAEThCS MPO JIOACHKY ic-
L ]
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TOTY )XHBY — came y BiacHe OiojoriyHomy ceHci. ToOTo (K 3a3HaueHO y Ha3Bi
rinaeu 21 LuBinbHOTO KOACKCY YKpaiHH) Taki 0cOOMCTI HeMaiHOBI MpaBa JIIOINHH,
KOTpi «3a0€3MeuyIoTh IPUPOIHE iICHYBaHHS (Pi3udHOT ocoOm». Tomi Ax yei iHmi i1
HeMaiHOBI npaBa 3a0e31euyIoTh «couiaiabie OyTTs ¢iznuHoi ocodm» (ria. 22). Ha-
BiTh SIKIIIO BECTH MOBY PO MOKJIMBICTH 3aJIOBOJICHHSI CYTO Oi0JIOTTYHHX TOTPEO
JIIOJIMHA B CYCHIIBCTBI, TO W TOMI iX 00csT, cmtocoOu Ta (hopMH IX 3aI0BOJICHHS €
KOHKPETHO-ICTOPUYHUMH, 00’ €KTUBHO 3yMOBIIOBAHUMH PiBHEM PO3BHTKY came
L[OTO, KOHKPETHOT'O CYCIIIJIbCTBA.

Lo % cTOCYy€eThCS TEPMiHIB «OCHOBOIIOJIOKHI» UM TO «(pyHAaMEHTAIbHI» (IIpaBa
JIIOWHM ), TO: @) HOTO BKUBAHHS Y MIKHAPOJIHUX aKTaX, MabyTh, OPIEHTYE Ha Te, 110
a) iCHYIOTh # iHIIi, (TOOTO HEOCHOBOIIONOXHI, He(pyHTaMEeHTaIIbHI) TIpaBa JIOIUHU
Ta 0) ciennikoro camMe OCHOBOIOJIOKHUX ((PyHAaMEHTAIBHUX ) MIPAB € TE, 110 BOHU
YTBOPIOIOTH PeaTbHy OCHOBY, JKHUTTe3a0€31euyBaIbHe MiAIPYHTS iICHYBaHHS 1 pO3BH-
TKY JIIOAMHU SIK Y IPUPOIi, TaK 1 B COLiyMi.

Tomy aBTOp 3ayBaxkye, IO MIATPUMYBaHA HE TUTBKM HUM 1HTepripeTaris ¢peHo-
MeHY (hyHIaMEHTaIbHUX (OCHOBOIIOJIOKHUX ) TIPAB JIIOJMHHM 33 [IOCEPEIHUIITBA Tep-
MIHO-TIOHSITTSI «MOYJIMBOCTI» (JIFOIMHU) Ma€ CyTHICHUH XapakTep, a He TUIbKH I'eHe-
3UCHHH (70 pedi, BOHA OXOIUTIOE K TpaBa JIFOJUHU, Tak U ii cBobonn). OcHOBOTIO-
nokHa QyHIaMEHTaIbHICTh MIPaB JIOAUHH MOJISITAE B TOMY, 10 BOHHU CIIYTYIOTh 0a3010,
OCHOBOIO 3a0€3ITeUCHHS ICHYBaHHS Ta PO3BUTKY JIFOAWHH 1 B IIPUPO/IL, 1 B CYCITIIECTBI.
bes takux mpas, 6e3 iX BUKOpUCTaHHS iICHYBaHHS 1 PO3BUTOK JIIOAUHH € HEMOXKIINBU-
mu. CaMe MOXKITMBOCTI (JIFOIIMHN) € OHTHYHOO, OYTTEBOIO, CYOCTaHIIHHOKO XapaKTe-
puctukoo ii pyHIaMEeHTaIbHUX NPaB; a iX poib, HPU3HAYEHHS IOJIATAE y TOMY, 11100
OIOCepPe/IKyBaTH, IHCTPYMEHTAIi3yBaTH 3a/I0BOJICHHS HE30JaHHUX, HEMHUHYYHUX
ToTpeO IoAMHY, KoTpa repedyBace B comiyMi. OTke, 1€ — CYTHICHO-aHTPOITHA (paIIIe,
AHTPOIIOCOIIaJIbHA) XapaKTEepUCTHKA (pyHJaMEHTaIbHUX PaB JIIOAUHU. 3BiICHO, OCHO-
BOIOJIOKHICTh, (DyHIaMEHTAJIbHICTH MPaB JIIOAMHN BH3HAYAETHCA HE CTIIBKU MOXK-
JIMBHMH CITIOCO0aMHM 1 3aco0aMu iX peaiizaiii Ta 3aXHCTy, CKUIBKU TepI 3a BCe 1X
00’ €KTUBHUM 3HAUEHHSIM JUJISl ICHYBaHHS, JKUTTEASUIBHOCTI Ta PO3BUTKY JIOIUHU.
Tomy meBHi collianbHi, EKOHOMIYHI Ta KyJIbTYPHI ITpaBa JIFOJUHU TeX HE MOXYTh HE
HajexaTH 10 (yHIaMEHTaNbHHX; iHaKIIe O BOHU W He BKIIOYANHCA A0 3arajibHOl
JeKJIapaIlii mpas JIOIHHH.

o & cToCy€eTbCA AECSAKMX AUCKYCIHHMX MOMIALIB CTOCOBHO LILOTO JOKYMEHTA,
TO OJIHUM 13 HUX €, 30KpeMa, MUTaHHS PO Te, XTO caMe OyB OCHOBHHMM aBTOPOM ii
TekcTy (abo mpuHaMHI Horo odimiiHoTO MpoekTy). Cepen eBponeHChKuX JTOCTi-
HUKIB TakuM BBaxkaroTh PeHe Kaccena sik ogHoro i3 3actynHukis ['o0Bu yxe 3raja-
HOi po00Y01 rpynH 3 MATOTOBKH « Mi>KHAPOIHOTO O1/UIA 3 TIpaB JIFOMUHMY IET TPYy-
nu — Eneonopu PysBenst). HaromicTs cepen amepukaHchbkux (axiBLiB, sIK CTBEp-
ToKyBaB ipodecop yHiBepcurtety Jloc-Amxkeneca Jlesin Kpoy, koTpuii Biasinas JIbBiB
BIiTKY 2017 poKy, momupeHe ysBJIeHHS Ipo Te, L0 TaKUM aBTOPOM Oyia cama
E. Py3Benst [18].
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Ha BinMiHy BiJ HaBeIeHUX MOTVIS/IIB, aBTOP BBAXKAE, IO HACIIPAB]Ii TAKOIO 0COO0I0
OyB OZIWH i3 IPOBIMHUX (HYHIATOPIB CYYaCHOTO Mi>KHAPOIHOTO TpaBa MpaB JIOIUHA
npocdecop I'epm Jlayrepnaxt [19]. Amxke, sik 3a3Hadayiocs BHUIIE, BiH IIe BIITKY
1945 p. BumaB KHUTY Tig Ha3BOWO «MiKHapogHui Ok mpaB MoguH», VI po3min
K0T (ITi TaKOIO K Ha3BOI0) OyJI0 BUKJIAIEHO Y BUIVISLAI MIXKHAPOJHO-TIPABOBOIO aKTa
3 [IpeamOymnoro 1 KinbKOMa JecsiTKaMu cTarel 1 sikuii Oya0 po3naHo yciM diieHam
3raganoi po0ovoi rpynu 3 peKOMEHJaLi€l0: 3BEPHYTH OCOOIUBY yBary Ha Lel TBIip
(et dakTt, mocuarounch Ha BiAMOBiNHI apxiBHI qokymenTu OOH, 3romom omucan
yKkpaincekuii mpodecop B. Bytkesuu) [20].

BUCHOBKH

Jnst peanizamii 3aranpHOi Aexiapaiii, TOOTO IJIsl BTUICHHS Y COLIalbHY TPAKTHKY
BCTAHOBJICHUX Yy Hil «B3ipIiB» mpaB i cBo00, Oyo HEOOXiTHO, TTO-TIepIIe, TPAHC-
(dbopmyBaTH i1 MPUHIIUTIOB] TOJOXKEHHs (BHKJIAJIEHI — X0o4a O 3apaju JOCATHEHHS
MIXXHApOJHOI'O KOHCEHCYCY — Y BEJIbMH aOCTPaKTHiH, 4acTO-TYCTO OLIHIOBAJIbHIH,
¢dopmi), y Taxi OifbII KOHKPETHI HOPMATUBHI MPHUIIKCH, sIKi MOJKHA OyJlo OM 3aKkpinu-
TU B IOPUIUYHO 000B’SI3KOBHX Yro/lax Ta KOHTPONIOBATH iX poxaepskanHs. [lo-npyre,
ciig Oyno ctBoputH neBHi iHctutyuii OOH, Ha siki mokgagaBcst 6 TakWid KOHTP-
onb. He 3a0e3neuena posranykeHO0, TOCUTh A1€BOI0 HOPMAaTHBHO-IHCTUTYLIHHOIO
cucreMolo, Jleknaparis Mana 0, y Kpalomy BUTJIKY, JIIIE MOPaIbHO-TIOTI THYHHUH
BILJIMB Ha COLalIbHY MPAKTHKY, HA 3[1HCHEHHS JACpKaBHOI BIAaIU y KpaiHax CBITY,
Hacamriepen y AepskaBax —wieHax OOH. Aje camoro juiiie Takoro BIUTUBY Oyi10 6w,
BOUEBU/Ib, 3aMaJIo.

CucreMa M>KHApOJIHOTO 3a0X0USHHS 1 3a0e31eueHHsI TIPaB JIOJMHH, 3aKPITICHIX
y 3aranpHIN mekmaparii, ska ToCTyToBo 3anpoBamkyBanacs OOH, 3a3Buuaii BKITIO-
gae — B 1i 3aBepIIIeHIN, TOBHIN CTPYKTYpi — TaKi €JIEMEHTH:

— Ha3By 1 HOpMaTHBHE (HOPMYITIOBAHHS 3MICTY OCHOBOIIOJIOKHOTO TIPaBa JIFOIIHH
(abo BHIY, TPYIIM TaKUX TIPaB), 3aKPITNIEHOTO Y TIEBHIH CTATTi (UM CTATTAX) 3arabHOT
JeKIIaparii;

— OKpeMmy, «crenianizoBany» aeknaapauito OOH, npucssueny nuiie HboMy npa-
By JrOHU (200 BUAY, TpyIi 11 IpaB), — 0COOIIMBO TOJi, KOJIH KIIEPBUHHEY» HOPMATHB-
HE TOJIOKEeHHS 3arajibHol JekJapanii BUKJIAJIeHO HAJITO aOCTPaKkTHO, a TOMY JUJIS
3a0e3MedeHHs Horo peryasiTHBHOTO ehekTy nmorpedye meranizamii Ta KOHKpETH3alil;

— 3acCHOBaHy Ha TaKill JIekjaapainii MKHapOJHY KOHBEHIIIIO 1010 31iiCHEHHS
BiJIMOBiIHOTO MpaBa (abo rpynu mpae), sika Mae OyTH IOPUAMYHO 000B’SI3KOBOIO JIJISI
TUX JiepXkKaB, KOTpi ii paTudikysanu;

— crenianpauii opran OOH (3a3Buyaii KomiTet), yTBOpeHHit 3riHO 3 BiAOBI-
HOIO KOHBCHIII€I0 200 X (aKyIbTaTHBHUM ITPOTOKOJIOM JI0 HE JUISI CIIOCTEPEIKEHHS
1 KOHTPOJTIO 32 11 BUKOHAHHSIM THMH JIEpPKaBaMu, KOTPi BU3HAIHN JUIsI cede 11 000B’ 13-
KOBICTb.
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Sx cBiqunth TpuBana npakTuka OOH, KoMIIJIeKCHE BUKOPUCTAHHS MaKeTy yCiX
3a3HAYCHUX 3aCO0IB JI03BOJISIE, TAK YU 1HAKIIE, CIIPUSATH JOTPUMAHHIO Y PI3HUX JIEp-
’KaBax IpaB JIOAUHU, 3a)iKCOBAaHUX y 3arajabHii IeKIaparii.

CIIMCOK BUKOPUCTAHUX JKEPEJI

[1] Crokusiinen JI. P. BceoOras nekapaiius npas ueIoBeKa: YHUBEPCAIU3M U MHOT000pa3ue
onbiToB / JI. P. Crokusitnen — Mocksa : UI'TI PAH, 2009. — 376 c.

[2] Mixuaponuuii 61/utb npaB aronuuau [Enekrponnuii pecypc]. — Pexum moctymy: https:/
www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/543(VI)&Lang=R

[3] Human Rights. Comments and interpretations. A symposium edited by UNESCO (Paris,
25 July, 1948) / With an Introduction by Jaques Maritain [ Enexkrponnuii pecypc]. — Pexim
nmoctyiy: http://unesdoc.unesco.org/images/0015/001550/155042¢b.pdf

[4] Whitehead N. L. Introduction: Humanistic Approaches to Violence / N. L. Whitehead //
Anthropology and Humanism. —2009. — Vol. 34. — No 1. — PP. 1-10.

[5] Dyer A. Irreducible Life Sentences: What Difference have the European Convention on
Human Rights and the United Kingdom Human Rights Act Made? / A. Dyer // Human
Rights Law Review, 2016. — Vol. 16. — No 3. — PP. 541-584.

[6] Glendon M. A. Knowing the Universal Declaration of Human Rights / M. A. Glendon //
Notre Dame L. Rev. — 1998. — Vol. 73. —Iss. 5. — P. 1153-1190.

[71 Morsink J. The Universal Declaration of Human Rights: Origins, Drafting and Intent /
J. Morsink. — Philadelphia : University of Pennsylvania Press, 1999. — 378 pp.

[8] Klug F. The Universal Declaration of Human Rights: Sixty years on / F. Klug // Public
law, 2009. — L. Spring. — P. 205-217.

[9] Toamaper A. A. OO1Ire yCIOBUSI OTPAHUYCHUS [IPAB M CBOOOJ Y€I0BEKa, 3aKPCIIICHHBIC
Bceobmeit nexmaparuieii mpas yenoBeka 1948 roma / A. A. ITogmapes // [TpaBoBast Kyib-
Typa. — 2009. — Bpim. 2. — Ne7. — C. 95-99.

[10] Hexmaparmist mpo mpaBo Ha po3BHUTOK [ExekTporHuUit pecypc]. — Pexxum mocrymy:
http://zakon.rada.gov.ua/laws/show/995 301

[11] Hexmaparmis mpo mpaBa oci0, sIKi HalekaTh 10 HalliOHATHHUX ab0 eTHIYHUX, PEeNiTiHHNX
41 MOBHUX MeHIIMH [ Enexrponnuii pecypce]. — Pesxxum nocrymy: http://zakon.rada.gov.ua/
laws/show/995 318

[12] MixHaposHa KOHBEHILISI ISl 3aXUCTY YCiX 0Ci0 BiJl HACHIBHUIILKUX 3HUKHEHD [ EJIeKTpOH-
HUi pecypce]. — Pexxim nocrymy: http://zakon.rada.gov.ua/laws/show/995 154

[13] KonBenuist npo mpasa iHBamifiB i GaxkyasraruBHUN poTOKOI J10 Hel [EnexTponHuii pe-
cypc]. — Pexxum mocrtymy: http://zakon.rada.gov.ua/laws/show/995 g71

[14] dakynbraruBHHN IPOTOKOI 10 KOHBEHIIIT IPOTH KaTyBaHb Ta IHIINX YXOPCTOKHX, HEJIOJ-
CBKUX Y1 TAKUX, 10 MPUHIKYIOTH TiHICTh, BUIiB TIOBOPKEHHSA 1 HOKapaHH:. [ Enekrpon-
Huit pecype]. — Pexxum nocrymy: http://zakon.rada.gov.ua/laws/show/995 {48

[15] Hexmapamis OOH mpo mpaBa kopinHUX HapoxiB [Emexrponnuii pecype]. — Pexxum mo-
ctymy: http://old.uapatriot.org/ua/nashi-proekti/state-security/deklaratsiiaoonproprava-
korinnykhnarodiv.html

[16] Lauterpacht G. The Life of Hersch Lauterpacht / G. Lauterpacht. — Cambridge : Cambridge
University Press, 2010. — 135 c.

[17] 3opskin B. [TozutuBucrckas Teopust npasa B Poccun / B. 3opbkin. — Mocksa : 13n-Bo
MocxkoBckoro ynusepcurera, 1978. — 270 c.

[18] The Fight for Human Rights [Enexrponnmii pecypc]. — Pesxxum noctymy: http://www.udhr.org/
history/cassinl.htm (January 1969)

25



Bicuuk Hauionaabnoi akagemii npaBorux nayk Ykpainn Tom 25, Ne 3, 2018

[19]

[20]

Bex S. Particularizing the Universal: Dave Eggers Writes Human Rights / S. Bex // Journal
of Human Rights, —2016. — Vol. 15. —No 1. — PP. 79-97.

Bytkesnu B. Mixknaponue npaBo. OcHosu Teopii / B. bytkesnu. — Kuis : JIn6ine, 2002. —
608 c.

REFERENCES

[1]
[2]
[3]

[19]

[20]

Syukiyainen, L. R. (2009). Universal Declaration of Human Rights: Universalism and
Variety of Experiences. Moscow: IGP RAS.

International Human Rights Bill. Retrieved from https://www.un.org/en/ga/search/
view_doc.asp?symbol=A/RES/543(VI)&Lang=R
Human Rights. Comments and interpretations. A symposium edited by UNESCO (Paris,
25 July, 1948). With an Introduction by Jaques Maritain. Retrieved from
http://unesdoc.unesco.org/images/0015/001550/155042¢eb.pdf
Whitehead, N. L. Introduction: Humanistic Approaches to Violence. Anthropology and
Humanism, 2009, 34(1), 1-10.
Dyer, A. Irreducible Life Sentences: What Difference have the European Convention on
Human Rights and the United Kingdom Human Rights Act Made? Human Rights Law
Review, 2016, 16(3), 541-584.
Glendon, M. A. (2018). Knowing the Universal Declaration of Human Rights. Notre
Dame L. Rev., 73(5), 1153-1190.
Morsink, J. (1999). The Universal Declaration of Human Rights: Origins, Drafting and
Intent. Philadelphia: University of Pennsylvania Press.
Klug, F. (2009). The Universal Declaration of Human Rights: Sixty years on.
Public Law. L. Spring, 205-217.
Podmarev, A. A. (2009). General conditions of restriction of human rights and freedoms
enshrined in the 1948 Universal Declaration of Human Rights. Legal Culture, 2(7), 95-99.
Declaration on the Right to Development. Retrieved from http://zakon.rada.gov.ua/laws/
show/995 301
Declaration on the Rights of Persons Belonging to National or Ethnic, Religious or
Linguistic Minorities. Retrieved from http://zakon.rada.gov.ua/laws/show/995 318
International Convention for the Protection of All Persons from Enforced Disappearance.
Retrieved from http://zakon.rada.gov.ua/laws/show/995 154
Convention on the Rights of Persons with Disabilities and the Optional Protocol thereto.
Retrieved from http://zakon.rada.gov.ua/laws/show/995 g71
Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment. Retrieved from http://zakon.rada.gov.ua/laws/show/995 {48
United Nations Declaration on the Rights of Indigenous Peoples. Retrieved from
http://old.uapatriot.org/ua/nashi-proekti/state-security/deklaratsiiaoonpropravakorinnykhn-
arodiv.html
Lauterpacht, G. (2010). The Life of Hersch Lauterpacht. Cambridge: Cambridge University
Press.
Zorkin, V. (1978). Positivist Theory of Law in Russia. Moscow: Moscow University Press.
The Fight for Human Rights. Retrieved from http://www.udhr.org/history/cassinl.htm
(January 1969)
Bex, S. (2016). Particularizing the Universal: Dave Eggers Writes Human Rights. Journal
of Human Rights, 15(1), 79-97.
Butkevich, V. (2002). International law. Fundamentals of the theory. Kyiv: Lybid.

26



Bicuuk Hanionaabnoi akagemii npaBoeux nayk Ykpainn Tom 25, Ne 3, 2018

IMerpo MoiiceiioBuu PadinoBuu

JIOKTOp FOpPUINYHUX HAYK, MPodhecop

3aBiqyBau JIpBiBCEKOT TabopaTopii rpaB JIOIWHY 1 TPOMAaITHHHA
HaykoBo-nocniqHuil iHCTHTYT Aep>KaBHOTO OyAiBHHIITBA Ta MiCIIEBOTO CaMOBPSAY-
BaHHs HamionanpHOT akameMii TpaBOBUX HayK YKpaiHU

79044, Byn. Axagemika €ppemona, 79/101, JIbBiB, Ykpaina

Axanemix HAIIpH VYkpainn, 3acmyxeHuid isd HAyKW 1 TEXHIKKH YKpaiHU

Ilerp MoiiceeBu4y PabunoBu4

JloKkTop 10puandecKuX Hayk, mpodeccop

3aBenyromuil JIbBoBCKO# 1abopaTtopueil mpaB uyeaoBeKa U TpakJaHHHA
HayuHno-nccnenoBaTenbCKuif MHCTUTYT TOCYIAPCTBEHHOTO CTPOUTENHCTBA U MECT-
HOTO camoynpasieHuss HanmoHanbHON akaJJleMUU IIPABOBBIX HAYK YKPaWHbI

79044, yn. Akanemuka Edpemona, 79/101, JIbBoB, Ykpauna

Axanemuk HAIIpH VYkpaunsl, 3aciyKe€HHBIN AEATEIb HAYKH U TEXHUKH YKpPauHbI

Petro M. Rabinovych

Doctor of Legal Sciences, Professor

Head of the Lviv Laboratory of the Human Rights

Research Institute of State Building and Local Government of the National Academy
of Legal Sciences of Ukraine

79044, 79/101 Academic Ephremov Str., Lviv, Ukraine

Academician of the National Academy of Legal Sciences of Ukraine

Honored Science and Technology Worker of Ukraine

PexomennoBane muryBanHs: PaGinosuu [1. M. CBiToBHI1 MaHI(peCT IPABOJIIOINH-
HOTO TyMaHi3My (70 70-piudst IporoNonIeHHs 3arajJbHol AeKIapallii mpaB JIFOAIMHH )
/ TI. M. Pa6inoBuu // Bichuk HanionaneHoi akagemii mpaBoBHX HayK YKpaiHU. —
2018. — T. 25, Ne3. — C. 15-27.

Suggested Citation: Rabinovych, P. M. (2018). World manifest of the human rights
being humanism (to the 70th anniversary of the Universal Declaration of Human

Rights proclamation). Journal of the National Academy of Legal Sciences of Ukraine,
25(3), 15-27.

Crarra "Hangiiinoa / Submitted: 10/05/2018
HoompamwoBano / Revised: 17/07/2018
CxsaneHo 110 n1pyky / Accepted: 26/08/2018

27



YIK 340.12
DOI: 10.31359/1993-0909-2018-25-3-28

Anna Muxaiirniena Hakoneuna

Absiscoka aabopamopis npas atoguHu i 2p0MagAHUHA
Hayxoso-agocaignuii incmumym zepicasrozo 6ygisHUUMBa ma MicUes020
camospsigysarns Hauionarvroi akazemii npasosux Hayk Yxpainu

ANvsis, Yxpaina

MIKHAPOJHUM BIAAD IMTPO MPABA AIOJAUHU
KPI3b [IPU3MY [TOTPEBOBOTO MIAXO0LY

AHoOTAaNisA. Busisieno gikcayiro 1o0cvkux nompebd ma inmepecis y 3azanvHitl Oexnapayii npas
modunu ma Miscnapoonux naxmax OOH 1966 p. npo npasa modunu. 30iticneno deujo Hempa-
OuyitiHy Kracugikayiro maxkux nomped ma inmepecie. Buznaueno KilbKiCHI NOKA3HUKU KOJHCHO-
20 3 pizHo8UOI6 nompeb (inmepecis), nepeddauenux yum nepsunnum Mixcnapoonum 6iiem npo
npaea 1o0uUnU. A6Mopom 8CMAHO6IEHO, WO HAUOIIbULY NUMOMY 8d2y 3almarms nompeou
(inmepecu) ocobucmicni (14 sunaoxis (37 %)). Hani ioymo nompebu (inmepecu) y cgepi co-
yianvnozo 3axucmy (9 eunaokie (24 %)), nonimuuni (6 eunaoxis (16 %)), exonomiuni (5 6u-
naokis (13 %)), kynemypro-oyxoeni (3 eunaoxu (8 %)). Bcmarnosneno, wjo 3anexicHo 6i0 6uoy
HOCIi6 nompeod, y 00CIOHCEHUX MINCHAPOOHO-NPABOBUX AKMAX OLIbLULE AKYEHMOBAHO Y8a2y Came
Ha nompebax (iHmepecax) iIHOUBIOYAIbHUX, 3A3HAYAIOMbCIL MAKONC KONEKMUSHO-IHOUBLOY AlbHI
ma KoneKmusHi nompeou.

Kuarouosi ciioBa: ocoOucTicHi moTpeOu, eKOHOMIUHI TOTpeOu, iHTepecH AepiKaBy, MiXKHAPOIHI
CTaHIapTH.

Amnna Muxaiirosna Hakoneunast

Nvsosckas aabopamopust npas ueaosexa u paxciaHuma
Hayuno-uccaegosamenvckuii uHcmumym 20cy4apcmeeHH020 CMpPoumenbcmaa

u mecmmozo camoynpasaequs Hayuonarvroii akagemuu npasoswix Hayk Ypaumot
ANvsos, Yxpauna

MEXAYHAPOAHBIN BUAAD O [TIPABAX UEAOBEKA
CKBO3b [NPHU3MY MOTPEEHOCTHOIO MOJAXO0JA

AuHoTanusi. OGHApYICeHO huKcayuro uenoseueckux nompeoHocmell u uHmepecos 60 Bceot-
wetl oexnapayuu npae yenosexa u 6 Meacoynapoonwix nakmax OOH 1966 2. o npasax uenoge-
ka. OcyujecmeieHo HeCKOIbKO HempaOUYUOHHYIH KIACCUDUKAYUIO MAKUX nompebHocmel
u unmepecos.Onpeoenenvl KOIUUECMBEHHble NOKA3AMENU KAHCOO20 U3 PA3HOBUOHOCHE NO-
mpebHocmell (uHmepecos), npedyCMOMPEHHbIX SMUM nepeudHbiM MedcOyHapoOHbiM Ouiem
0 npasax uenosexa. ABMopom yCmanosieHo, umo HauboaAbWUL YOeIbHblll 6eC 3aAHUMAIOM NO-
mpebnocmu (unmepecwt) auunocmuvle (14 cuyuaes (37%). Hanee credyrom nompedbrocmu
(unmepecwi) 6 chepe coyuanvrou 3awumsl (9 cryuaes (24%)), nonumuueckue (6 ciyuaes (16%)),
akoHomuueckue (5 cayuaes (13%)), kynomypuo-oyxoenvie (3 cayuas (8%)). Onpedenero, umo
6 3A6UCUMOCIIU OM BUOA HOCUMeLetl NOMPeOHOCMEl, 8 UCCLE008ANHBIX MENCOYHAPOOHO-NPABO-
8bIX AKMAX OOee AKYESHMUPOBAHO BHUMAHUE UMEHHO HA NOMPEOHOCMAX (Unmepecax) UHOUGU-
@
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OYANbHBIX; YKAZLLEAIOMCS MAKICE KOJLEKMUSHO-UHOUBUOYALbHbLE U KOLIEKMUBHbIE NOMpPeD-
Hocmu (unmepecwi).

KioueBble c10Ba: TMYHOCTHBIE TOTPEOHOCTH, IKOHOMHUYECKHE MOTPEOHOCTH, HHTEPECHI T'O-
CyZapcTBa, MEK/TyHAPOJHbIE CTAaHAAPTHI.

Anna M. Nakonechna

Lviv Laboratory of Human Rights and Citizen

Research Institute of State Building and Local Government
of the National Academy of Legal Sciences of Ukraine
Lviv, Ukraine

INTERNATIONAL BILLION ON HUMAN RIGHT THROUGH
OF THE PRIZE OF NEED APPROACH

Abstract. There have been detected fixation of human needs and interests in the Universal
Declaration of Human Rights and United Nations International Covenants on Human Rights
of 1966.1t has been made somewhat non-traditional classification of such needs and interests.
It has been determined quantitative indicators for each of the types of needs (interests) identified
by this primary International bill of Human Rights. So, according to the criterion of liveliness,
in which there arise and there are human needs (interests), among the latter the largest spe-
cific weight occupy the needs (interests) of personal (14 cases (37%)). The following are needs
(interests) in the field of social protection (9 cases (24%)), political (6 cases (16%)), economic
(5 cases (13%)), cultural-spiritual (3 cases (8%)),; depending on the type of carrier needs, the
investigated international legal acts focus more on the needs (interests) of the individual; col-
lective-individual and collective needs (interests) are also indicated.

Key words: personal needs, economic needs, state interests, international standards.

BCTVYII

VY 3B’sa3ky 3 70-pivusm 3aranbHOi Aeknaparii npas jgroauHu [1] cmig Bia3HAYUTH,
10 BOHA, a TaKO’K MOX1aHI Big Hei ckiramoBi MixkHapogHoro biurst 3 mpaB JIroquHA
[2, 3] mpoTsATOM 3a3HAYEHOTO Yacy OYyJW MPEeIMETOM HE3YHMCICHHUX JOCIIiIKCHD,
siki 0a3yBaJIMCs Ha PI3HOMAHITHUX METOIOJIOTTUHMX miaxonax. Hanpukinmi XX cT.
y BITUM3HSIHIN 3aranbHii Teopii mpasa OyJi0 3alPONOHOBAHO TaKUil METOHOJIOTiY-
HUW TAXIT IO JOCIiHKSHHS 0y Ib-KUX MPaBOBHX SIBUII, KU OyJI0 HA3BaHO «IIO-
TpeOOBUMY Ta SIKUW IPYHTYETHCSHA COIIabHO-TIPABOBIN Mapaaurmi. Mix Tum, came
MTOTPEOOBO-TOCTITHUIIBKAN TiAX1A € W TPaHUIHO-TYMaHICTHYHUM, OCKUTBKH HOTO
OCep/siM € pealibHe ICHYBaHHS KOKHOI JIFOJMHHM, SKE HEMUHYYE OMOCEPEIKOBYETh-
Csl IpoLIecOM 3aJ10BoJIeHHs 1oTpeld [4, ¢. 8—13; 5, ¢. 18]. [Ipore i3 3rajaHoro jo-
CJIITHHIIBKOTO TiX0y Mi>KHApOJIHO-TIPABOBI aKTH, HACKUILKH BiJJOMO, ITOKH 10 HE
CTaBaJ¥ MPeIMETOM po3rJisiny. ToMy JlaHa CTaTTs MPUCBAYEHA BUCBITIECHHIO Ta 00-
I'PYHTYBaHHIO PE3yJbTATIB CaMe TAKOTO JTOCIIPKCHHSI.

bazoBuMU TEPMiHO-TIOHATTSAMHE 03HAYCHOTO MIIXOIY € «IOTPeda» Ta «iHTepec.
Sk B11oMO, «TIOTPEOOIO» € CTAH JIIOAMHH, SKUH BUKIUKAE Y 3B’ 513Ky 3 HEOOXIIHICTIO
[
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Yy 4OMy-HeOy/lb Ta 3yMOBIICHHI BIIACTHBOCTAMHM 30BHIITHBOTO CBITY, a TAKOX YCBi-
JOMJICHHSAM JIIOAMHOIO 00’ €KTHBHO icHYI0U0i peanbHocTi. [Ipn npomy aBTOp 3ayBa-
KY€, 0 TBIMHUKOM MOHSTTS «IOTpeday € MOHATTS «IHTEpPeC), sIKe BUSHAYAETHCS SIK
MPOsB COLiaIbHOT MOTPeOH, K YCBiTOMIICHE BUPAKEHHSI BiTHOCUH JIOJUHU YH CO-
iaTbHOT TPYNHU A0 CBOIX MOTPeO 1 YMOB iX 3aJI0BOJICHHS.

ToOto i moTpedu, i iHTEpeCcH € neTepMiHAHTAMH JiSTHHOCTI JIFOJAWHA; BOHH TI0-
SICHIOIOTH CTaBJICHHS JIIOICH O KOPUCHUX BIACTUBOCTEH MpeaMeTiB 1 sBuil. OnHaK
CYTHICTH TAaKOTO CTaBJICHHS € Pi3HOIO JUIA iHTEpECiB 1 MOTped: iHTEepec Ma€e 3aBKIU
YCBiIOMJIGHUH XapakTep Ta HEe € 000B’SI3KOBO 3yMOBIICHUM HECTAYEIO YOTOCh, TO1
SIK MOTpe0a 3yMOBJICHA HECTAUC Ta HEOOXIHICTIO TICBHOTO Oyiara came Jyist iCHY-
BaHHS 1 pO3BUTKY IOIMHU. [HTEepec Mae cy0’ eKTUBHUE XapaKkTep, MOXKe OyTH 3yMOB-
JICHUH SBHUIAMH TICUXIKHK (EMOIisiMU, OakaHHSMH, TpuMxaMu Tomlo). [ToTpeba mae
Oiloyoriyauii abo coIiaTbHUM XapaKTep 1 3yMOBIICHA ICTOPHYHIMH YMOBAMH JKHTTSI
KOHKPETHOTO cycminbcTBa. HalfuacTinie moHATTS MOTpedu 3aCTOCOBYETHCS IO OKpe-
MHUX JIIOJICH, a TIOHATTS iIHTEPECy — /10 BEIUKUX COMAIBHUX TPYT 1 OpraHi3alii.

A oTxe, aKIIEHTYBaHHS Ha TEPMiHAX «iHTepec» 1 «moTpeday y MiKHApOIHUX
akTax 0yJeMo pOOUTH PIBHOIO MipOI0.

1. OIUISI A JIHITEPATYPHU

Taxko KOMIIJIEKCHO aHalli3yBajucs mpami BueHUX y cdepi teopii npasa. Tak, mis
JIETAIBHOTO0 BUBYEHHS MOTpeOdoBOro miaxomy Oyno mociimkeno mpari I1. PaGino-
Bu4a, P. ['aBpuiiok. [lepmoBigkpuBadem inei moTpedoBOTO MiAX0Ty A0 MPaBOPO3Y-
MiHHS if IPaBOMI3HAHHS, FOBOPSYM MOBOIO CydacHoi Hayku, nocrap Cokpat. HMoro
MPIOPUTET 1 3aCIIyTH B IbOMY Oe3rnepeuHi, sik Oe3nepedHo i Te, o i miibku chop-
MYJIIOBaB ITMTaHHS PO MOTpeOOBe Mi3HAHHS NpaBa, a me TouHine — CokpaT mo3Ha-
YUB [IPUHLHUII TIOTPEOOBOTO MPaBOIMi3HAHHA. 3 THUX Ip 1 A0 HALIOTO Yacy B Pi3HHUX
(dhopmax el mpuHIUI OyB MPUCYTHIH MPAKTUYHO Y BCiX MPUPOTHO-TIPABOBUX Ta
IHITAX MeToAaX MpaBomi3HaHHA. [IepeKOHIMBUM CBITUEHHAM ITHOTO (aKTy CTalo,
30KpeMa, 1 JlaHe JOCHIJKCHHS METOJOJIOTIYHOI Tpaaulii JOKTPUHH MPUPOJTHOTO
npasa [6]. OnHak sIK creliallbHUH TPUPOTHO-IPABOBUH Mi3HABATBHUHI 1HCTPYMEHT
noTpeOOBUH MiAXiA 0 MPaBOMi3HAHHSA, Y BIAMOBIAHOCTI Cy4acHOMY PiBHIO PO3BHUT-
Ky IOpHIAYHOI HAyKH, OyB c(hOpPMYIHOBAHUH IIe B MEXKaX MO3UTHUBICTCHKOI TPaIH-
1ii MpaBoMi3HAHHS BiJOMHM YKPaiHCHKUM (iocohoM, METO0IOTOM i TEOPETHKOM
npaBa I1. PaGiHoBudueM, SIKMI BiH ITOCTYITOBO KOHKPETH3YBaB 1 3aCTOCOBAB 110 BU-
SIBJICHHSI CYyTHOCTI TIpaBopo3yMiHHs [4, ¢. 8—13]. Binrak came npaBopo3yMiHHS HUHI
BHU3HAYAETHCSA aBTOPOM SIK BiZJOOPaXEHHs Y JIIOJCHKiH CB1IOMOCTI TUX BIIACTHBOCTEH
«TPaBOSIBUILY, SIKI € KOPUCHUMH JJIs 330BOJICHHS TOTPEO JTIOAMHYU YU CYCIIIBCTBA.

Buxopstau 3 takoro migxoxy, I1. PabiHoBud 3ampornonyBaB aediHIMiI0 MOHATTS
TIpaB JIOIWHH SK IIEBHUX MOKIIMBOCTEH JTIOIMHH, KOTPI HEOOX1THI IS 3 J0OBOJICHHS
noTpeO 11 iCHYBaHHSI Ta PO3BUTKY B KOHKPETHO-ICTOPHUHUX yMOBaX, 00’ €KTUBHO
3YMOBITIOIOTECS TOCATHYTUM PiBHEM PO3BUTKY CYCITIIHCTBA 1 3a0€31eUeHi 000B’ I3KaMHU
L ]
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iHmuX cy6’exTiB [5, ¢. 18]. ToOTO 11i MOKIUBOCTI MOTPiOHI 171 TOTO, MO0 HisATH
MEBHUM YMHOM a00 yTpHUMATHUCS BiJ il y CyCHiJIbCTBI 3251 330BOJICHHS CBOIX
moTped. Y MpoMy CEHCI IpaBa JIOIWHHA OTIOCEPEIKOBYIOTh 3a0BOJICHHS MOTPEO iX
HOCIsI BIIMOBIAHO 710 PiBHS PO3BUTKY HacaMIepe] TOro CyCIiIbCTBa, B IKOMY L TO-
TpeOu chopMyBaIUCs 1 B SIKOMY BiH Ma€ HaMip iX 3a10BOJIbHUTH. Llei miaxij IeKUTh
B OCHOBI 0e3:1i4i KOHIIEMI[il, 30KpeMa aHTPOTOCOIIOKYIBTYPHOI TEOpii Ta EK3UCTEH-
HiaJIbHOT TIapaJIuTMHU.

3riHO 3 AaHTPOIMOCOIIOKYIBTYPHOIO TEOPIEI0 MPABOPO3YMIiHHS, BU3HATHUMHU
npenctaBaukamu sikoi € O. I'odde, P. Depbep Ta A. Macnoy, 3 mo3umiil napagurmMu
TPaHCIEHACHTAIBHOIO 00MIHY OJlaraMy MIX JIFOJIbMH, BiH CIIPUYMHIOETHCS JIBOMA
aTpruOyTUBHUMH YMOBaMH MOXIIMBOCTI JTIOJICHKOTO CBITY, a came: 1) OyTTEBO CKOH-
CTpYHOBaHOO aTpHOyTHBHOIO HAIIIICHICTIO JIt0/IeH Ha Oe3nepepBHy peaizallilo HUMH
BJIACHOT aBTOHOMHO{ CYTHOCTI; 2) KOMYHIKaTHBHOIO cojigapHicTio. Perpetummobile
LUX OABIYHUX YCTPEMIiHb JtoJeH € X morpebu y Onarax Ta )KUTTE€BAa HEOOX1IHICTh
ix 3agoBosienss [7, c. 119]. Tak, O. I'vodde 3ayBaxye, 10 HABITH 3 TOCIIAHHSIM Ha
TpaHCIeH/ICHTabHI TOTPEeOHN 3aBIaHHS JIETiITUMAIlil ITpaBa IIe He MOXe OYTH BHKO-
HaHe moBHicTIO. HeoOXiHo, 3a3Ha4ae BiH, MOKA3aTH, 110 iCHYIOTh Cy0’ €KTHBHI BU-
MOTH, IHIIMMHU CJIOBaMH, Cy0’€KTHBHI MOTPeON BU3HAHHS BiAMOBIAHUX IHTEpECiB
iHImoro. Xoya JII0IMHa, SIK BiH pO3MIpKOBYE, — 1€ TOTEHIII{HO CyCMiJibHA iCTOTa «Bix
IPUPOAN», BOHA, TUM HE MEHIIE, IOBHHHA CaMa CTBOPUTH ce0e SIK TaKy, aKTHBYBAaTH
3aTa€HHi y co01 HOTEHIIHI CYyCHIbHI SIKOCTI, TOMY IO CYCHiJIbCTBO BUHUKAE TiJTBKU
i3 B3aEMHOT'0 BU3HAHHS OJTHOTO 1HIITUM. Y 11l Micii IpaBaM JIFOJMHUA HAJICKUTh CBOSI,
HIYUM HE 3aMiHHA POJIb: JIFOJIMHI ITepe]] CaMOCTBEPKEHHAM HE0OXiTHO MOTypOyBa-
THUCS TIPO OCHOBOTIOJIOXHI YMOBH JIOACHKOT0 OyTTs. « TOl THIB Ta XapakTepHa Ipu-
cTpacTh, — mpoaoBxkye O. ['bodde, — IKUMHU CYyTTPOBOIKYETHCS TPOTECT MPOTH TI0-
PYLICHHS TIpaB JIOJWHH, € CIPABEUIMBUM caMe TOMY, 110, O-TIepIe, MOBa i€ Mpo
BPOJUKCHI IHTEpPECH, BU3HAHHS SIKHX, IT0-JIPYTe, Ma€e XapakTep BUMOTH». | onipasy x
3a/1a€ThCSA TTUTAHHIM: «HA SKiHM IMiJCTaBi S MOKY BUMAaraTd BiJ] IHITUX BU3HAHHS 32
coboro Oe3nepeynnx iHTepeciB?». Bianosins Ha mane nuranus O. ['bodde BOauae
y Kopesii, TOOTO fii, o Moxe BifOyTHCS JTUIIE 32 YMOBH [Iii Y BiATIOBIi/b: TIpaBa
JOJMHU MOXKYTh OYTH JICTITHMOBAHI Ha 3acajax B3a€MHOCTi, TOOTO 0OMiHy [7,
c. 119-120].

3rigHo 3 koHuenuieio P. ®epbdepa no npouenyp oOrpyHTYBaHHS QyHIAMEHTAb-
HUX NPAaKTHYHUX NPUHIHIMB (4 QyHIAMEHTAIFHUX HOPM) HEOOXiTHO J0AATH I
OJIIH BUHSTKOBO BAYKJIMBHUI aCIEKT: «0e3M0CepeIHE YU OTIOCePEIKOBAaHE BpaxyBaH-
HS KUTTEBUX MOTPeO iHImUX mroaei» [7, ¢. 118]. A. Maciioy Ha3uBaB 1i noTpedu
CITPaB)KHIMH JIIOJACEKUMU TTOTpebamu (6e3 X 3a10BOJICHHS JTIOUHA K BUJl HE MOXKE
ICHyBaTH B IPUHIIUIII, TUM O1JIbIIIE HE MOXJIMBA JIFOJIMHA-OCOOUCTICTH). AJIKe BiIac-
Hi TOTPeOH 1HIMBI/Ia AIFOTh HA HHOTO SIK TIPUPOJIHA HEOOXIHICTh, TOMY 3 TX BUMOTa-
MH BiH HE MOXKe He paxyBarucs. Tak BilOyBaeThCsi CAMBOIIYHHII OOMiH CBOOOIN
iHUBIzA Ha Woro Ouara [8, ¢. 38]. B. Maiixodep, 0/iMH i3 PEJCTaBHUKIB €K3UCTCH-
@
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iaTbHOT TTapaIUrMH1, BBaXKaB, 110 ITPaBO BKOPIHEHE B HOBOMY €K3iCTeHITia — «OyTTsI-
saK» («Alsseiny»), B sKoMy, Ha HOTO AYMKY, 1 3aCHOBaHa MO>KIIMBICTh IPaBa K TAKOTO.

OOrpyHTOBYIOUH IIO TE€3Y, BUCHHUI BKa3y€e Ha, 3aBajocs O, OUeBUIHUN (HAKT:
Harie OyTTS 3 iHIIMMU 3aBXKAU € He «OyTTSIM B3araji», a OyTTSIM-sK: MOKYyIIIs, Po-
JIaBIs, IpYyTa, Cycina, Jikaps Ta iH. KoXHOMY 3 HUX «I10 CyTi» HaJCKHUTh 00CST TIOB-
HOBa)X€Hb, IMAaHCHTHHX BiJNOBIAHOMY cTtartycy. CaMm HiMenbKuil ¢inocod HABOIUTH
y «lIpaBi Ta OyTTi» HPUKIAL: «KIHKa» «IK MaTH» BCTYIA€ HE y «BUTAJaHUI» iH,
a «3 TIPUPOAN» BU3HAYCHHUH «3B’SI30K» 3 AUTHUHOIO, IKUH «BU3Ha4ae» il OyTTS AK
MaTepi BUIIUM BiJ] YCAKOTrO iHAMBIAyalbHOTO MPOI3BOJICHS 1 HANIPABIISE y CIIPaB-
JKHICTH JICSKUX BIAHOCHH «3apagu-auTuHm» [9, c. 13].

2. MATEPIAJIU TA METOAHN

ba3zoBuME KOHIENTyallbHUMH MiAX0AaMH I (POPMYBaHHS METOJOJIOTI TaHOTO
JIOCJIIJKEHHS € COIlaJbHO-ETEPMiHICTHYHA MapaJurMa Ta AialeKTUYHUN TiIXij.
3rigHo 3 COIiaNbHO-IETEPMIHICTUIHOIO TTapagurMOI0, IpaBa JTIOAUHA 00YMOBITIO-
I0ThCs OiocomianbHUMU YUHHUKaMHU. CIIMpaoYnch Ha JiadeKTUYHUHN IT1IX1]], MOXK-
Ha MOSICHUTH NMPUYHHY (iKcalii TUX UM IHIIUX MpaB y MDKHApOJAHHUX aKTax, JO-
CIIANTH 1X B3a€MO3B’SI30K, B3a€EMOOOYMOBIICHICTh Ta iCTOpUYHUN PO3BUTOK. LM
3YMOBJICHI METOAM JOCJIJDKEHHS MixHapoaHoro bijuis mpo mpaBa JHOJIuHU, 30-
Kpema MoTpeOOBUH MiaXia, KOHKPETHO-ICTOPUIHUN METOI, METOIH KiJTbKICHOTO Ta
SIKICHOT'O aHalli3y.

[MoTpeboBuMii MiAXiA MOCTYJIIOE 1JICH0 PO TE€, IO CYTHICTh COIIaJIbHUX SIBHII
CTaHOBIIATH Ti KOPHUCHI X CTOPOHM, SIKi MOXYTh OyTH BHKOPHCTaHI JIOJUHOIO Ta
CYCIIIJILCTBOM JJIsl 33JI0BOJICHHS IXHIX TOTpPEO.

Peasizamist moTpe60OBOTO MiIXOAY I PO3YMIHHS CYTHOCTI MMPABOBUX SIBHII] BH-
Marae Takux Aiif: 1) ciijg OCATHYTH 3arajibHe PO3yMiHHS MOTped pi3HUX CyO’€KTiB
CYyCIIIbCTBA, 1[0 BUMArae, 30KpemMa, 3’sICyBaHHs CITIBBIIHOIICHHS IINX MOTPeO 3 Ta-
KUMU CYMDKHHUMHU SIBUIIAMH, SIK IHTEPECH, MOTHBH, IiJIi BIATOBIHUX Cy0’ €KTIB;
2) HeoOX1IHO BHOKPEMHTH OCHOBHI Pi3HOBUAM TaKUX MOTPEO, 3BayKAIOYH HA IX MEB-
Hy kiacudikamniro; 3) MatoTh OyTr 3100yTi 3MICTOBHI 3HAaHHS CTOCOBHO MOTPEO:
a) 3araJlbHOCOLIANBHUX; 0) TPYNOBUX; B) IHAWBIAyallbHUX y TOMY CYCHiNbCTBI, A€
chopmoBane, (QYHKITIOHYE Ta PO3BUBAETHLCSA JOCIHIKYBaHE MPABOBE sIBUIIE; 4) TIO-
TpiOHO BCTAaHOBUTH: a) MOTPEOM SIKUX came cyO’eKTiB (TOOTO 4ui moTpedH — 4u TO
OKpEeMHX 1HJIMBIJIB, UM TO MEBHUX iX CHIIBHOT, 00’ €AHAHB, YW TO CYCHIJIbCTBA B IIi-
JIOMY) 32/IOBOJIBHSIE TOCIIKYBaHUI (PeHOMEH; 0) sIKi K came BUHM TaKHUX MOTpeOd BiH
3aJI0BOJIBHSIE; 5) CIIiJ 3’sCyBaTH, UM 3[aTHUH JIOCIIDKYBaHUN TIpaBoOBHi (peHOMEH
OyTHu 3aco00M, IHCTPYMEHTOM 3aJ0BOJICHHS MEBHUX MOTPEO, a SKIINO 3MaTHUH, TO
SIKOIO Mipot0. 30KpemMa, 3’sICyBaTH, UM BiH € JIMIIE OJHHUM i3 TaKMX 3ac00iB, YU K
€IMHUM 3aC000M.

KoHkpeTrHO-icTOpU4HMIT METO/ 1epedoadae 3’ sCyBaHHS yMOB, 32 SIKAW TIpHiiMa-
JIUCS IOCITIKYBaHi MIXKHApOIHO-TIPaBOBI akTH. MeTO SIKICHOTO aHaji3y J03BOJISIE
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PO3TIITHYTH CYTHICTb JIFOJICEKUX MTOTped (iHTepeciB), mepeadadeHnx 3ralaHiMA aK-
TaMu. 3a J0MOMOT0 METOJy KUIBKICHOTO aHalli3y BU3HAYCHO KiJbKICTh BUIIAJIKIB
(hikcaii pisHOMaHITHUX BUAIB TOTpeO (1HTEPECiB) Y MOCTIHKYBAHUX MI>KHAPOIHO-
MIPAaBOBUX aKTax. 3rafaHuii OCTaHHIN MiAXif, K 3a3HAYEHO Y JITepaTypi, «Ja€ MOX-
JIUBICTH 3pOOUTH MEPEKOHIMBHI BUCHOBOK CTOCOBHO PO3BHHEHOCTI, CIIPABEJINBOC-
Ti, TYMaHHOCTI Bi/IMIOBiTHOTO CYCITIJILCTBA, YMOB KUTTEIiSITLHOCTI JTIOIEH Y HBOMY»
[10, c. 164].

3. PE3VJIBTATU TA OBI'OBOPEHHS

3.1. Illompebosa kracugikayis npas 1oOUHU: OCHOBHI Kpumepii

Sk Bimomo, B mepBuHHHUX JokyMeHTax OOH 3 mpaB moaunu, sKi € IpeaIMeToM 10-
CIIJDKCHHS CTATTi, 3aKpilljicHa IT’ATHWICHHA Kiacuikaris mpaB JIIOAUHHU, a CaMe:
¢i3nuHi, 0cOOMCTICHI, KyIbTYpHi, eKoHOMiuHi, nmomituuni [11, c. 14]. Ilepmmum
y CBITI cepe/l HayKOBIIIB TaKy Kjacu(iKallito 3alpornoHyBaB OJUH 3 KOJHIIHIX CTY-
JeHTiB ropuanyHoro (akynbrery JIbBiBcbKOrO yHiBepcutery Iepm Jlayrepmaxr.

VY Jlexnapauii ABi4i BXKUBAETbCA TEPMiH «iHTEepec» (4. 4 cT. 23 («...IUIsl 3aXUCTY
CBOIX iHTEepeciB») Ta 4. 2 ¢T. 27 («...3aXHUCT HOT0 MOPAJBHUX 1 MaTepialbHUX 1HTE-
peciB...»)) Ta 3aKpiIIIOETHCS HU3KA HalBakIuBimux notped (iHTepecis). binpmn
JeTaIbHO BOHU BiJJOOpaXKeHi, a TAKOXK PO3LIMPEHHH iX mepenik y MikHapoJIHUX
MaKTax mpo npasa MoauHu (MiXKHApOIHUN MTaKT PO TPOMAASHCHKI 1 MONITHYHI
npasa (gani — MIIT'TIIT) (Tepmin «iHTepec» BXHUBa€eThCs 6 pas3iB (aBiviy 4. 1 cr. 14
(«...KOJM TOTO BUMAraroTh iIHTEPECH MPUBATHOTO XUTTS CTOPIHY», «...KOJH TyOIid-
HICTh MOpyIIyBaia O iHTepecH MpaBoCysu»), OAUH pa3 y 4. 3 cT. 14 («...Konu iHTe-
pecH mpaBoCyisi TOTO BUMAraroTh), cT. 21 («...B iHTepecax Iep:KaBHOI YU CYCI1Ib-
HOT 0e3MeKH, rPOMaJIChKOTO TOPSIKY, OXOPOHH 370POB’S...»), 4. 1, 2 ¢T. 22 («... s
3aXHUCTY CBOIX IHTEpECiB», «...B iHTepecax AepKaBHOI UM CYCIHIIbHOI O€3MeKH, Tpo-
MaJICBKOTO MOPSIIKY, OXOPOHHU 3/I0POB’4...»), MXKHApOAHHA MaKT PO €KOHOMIYHI,
comianbHi 1 KynbTypHi npasa (mani — MITECKII) (Tepmin «iHTepec» BKHUBAETHCA
Tpudi (4. 1 cT. 8 (1. @) «...JIs1 3AIHCHEHHS 1 3aXUCTY CBOiX €KOHOMIYHUX Ta COIlialb-
HUX IHTEpECiB...», M. a, C) «...B IHTEpecax Aepx aBHOI OE3MEKH UM IPOMAZCHKOTO
MOPSIAKY...»), & «moTpeday — oauH pa3 (4. 2 cT. 11) («...3a0e3meunTn crpaBeaIuBuil
O30T CBITOBHX 3aIaciB MPOAOBOILCTBA BiMTOBITHO /IO TTOTPED...»))).

Bonu knacugikyorhes:

1) 3a3micTtom moTped (3a cheporo KUTTEMISITBHOCTI):

— ocobwucticHi (morpeda y xwutti (ct. 3 3AILL, ct. 6 MIIT'TIIT), cBobGoxi (cT. 3
3AII, 9. 1 ct. 9 MIII'TIII), ocobucrtiit HegoTopkarnHocTi (cT. 3 3AIUI, 4. 1 cT. 9
MIII'TIIT), piBHOCTI Iepe 3aKOHOM Ta piBHOMY 3axucTi 3akoHoM (cT. 7 3/I1JL, cT. 26
MIII'TIIT), epexTHBHOMY BiJIHOBJICHHI IPaB KOMIIETEHTHUMH HalliOHAIILHUMHU Cy/1a-
mu (ct. 8 3AI1JI), myGmiaromy po3rsaai cripas (ct. 10 3111, ct. 14 MIII'TIII), 06-
BHHYBA4Y€HOr0 BBAYKaTHCS HEBUHHMM, TJOKM HOro BUHA He OyJie BCTAaHOBIJICHA B 3a-
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koHHOMY TopsiaKy (4. 1 ct. 11 3AIUL 9. 1 ct. 15 MIIT'TIII), HEBTpy4aHH] B 0cOO¥HC-
te Ta cimetine XuTTs (cT. 12 3JAIUJI, u. 1 ct. 17 MIII'TIIT), HeqoTOPpKAaHHOCTI KHUTIIa
(ct. 12 3/1T1J1), 3axucTi Big BTpydJaHHs B ocoOucTe Ta ciMeitae sxutts (ct. 12 34111,
4. 2 ct. 17 MIIT'TIII), BinbHOMY TiepecyBaHHI Ta BUOOpi micuenpoxuBanus (ct. 13
SATUIL, 9. 1 ct. 12 MIIT'TII), y Betyni y mutro6 (ct. 16 3I1J1, 9. 2 ct. 23 MIIITII),
cBoOoai TyMKH, cioBa, nepekonanns (ct. 18, 19 3AI1JI, MIII'TIIT), y rymanHOoMy
MOBOJKCHHI 1 MOBa)KaHHI T1IHOCTI, BIACTHUBOI JIIOJCHKIH 0cobi (ct. 10 MIITTIIT));

— eKOHOMIuHi (moTpeba BOJIOAITH MaiiHOM SIK CaMOCTIHHO, TaK i chiinbHO (4. |
ct. 17 3A11JI), y npaui, BinbHOMY BuOOpi mpami (4. 1 ct. 23 3AI1J1, ct. 6 MITECKII),
y COpuSTAUBUX yMoBax mpari (4. 1 ct. 23 3/I[1JI), B ymoBax, 1110 BiJITOBIJalOTh BU-
Moram Oesrneku Ta ririenu (. 4 ct. 7 MITIECKII), B oqHakoBiil 1uist BCiX MOKIMBOCTI
MIPOCyBaHHA 1O poOOTi HA BiMOBIAHI Ok BUCOKI cTymeHi (1. 5 ct. 7 MITECKIT));

— nomitnydi (motpeda y mpaBocy6’extrocti (ct. 6 3111, ct. 16 MIII'TIIT), y npu-
tynky (4. 1 ct. 14 3ILI), y rpomaastactsi (4. 1 ct. 15 3/II1JI), y cBoOoai MuUpHHX
3i0pans (4. 1 ct. 20 34T, cr. 21 MIII'TIIT), B yuacTi B ynpaBiiHHI CBOEIO JIEP3KaBOIO
(a. 1 ct. 21 3AIUIL, cr. 25 MIIT'TII), y cTBOpeHHI MPOCHiIKK Ta y4acTi B ii Misiib-
HocTi (4. 4 cr. 23 3411, ct. 22 MIIT'TII, . 1 ct. § MIIECKII));

— y cepi comianpHOTO 3aXUCTy (MOTpeda y BimmounHky (ct. 24 3T, 1. 6 c1. 7
MIIECKII), y coniansnomy 3abe3nedenHi (ct. 22 3/A11JI), y nocTtaTHbOMY KUTTEBO-
my piBHi (4. 1 ct. 25 3AI1JL, 4. 1 ct. 11 MITIECKII), y cormiansHOMY Ta Mi)XHAPOHO-
My nopsaky (ct. 28 3AI1J1), y 3axucti Bix 6e3pooiTts (4. 1 ct. 23 3AILI), y piBHil
oruiati 3a piBHy npamto (4. 2 ct. 23 3T, .2 ct. 7 MIIECKII), y cnipaBeyuBii
BuHaropofi (4. 3 cr. 23 341U, . 1 ct. 7 MIIECKII), y 3ag0BiibHOMY icCHYBaHHi
caMHX IpaniBHUKIB Ta ixHiX cimeld (1. 3 c¢t. 7 MITECKII), y HaliBUIIOMY TOCSIKHOMY
(hizuuHOTO 1 cuxivHoro 310poB’s (4. 1 ct. 12 MITECKII));

— KyJIBTYpHO-AyXOBHI (otpeda B ocBiti (4. 1 ct. 26 3I1JL, u. 1 ct. 13 MITECKII),
y IpiopuTeTi BUOOPY BHIY OCBITH JUIsSI CBOIX MANOMITHIX AiTel (4. 3 cT. 26, 4. 3 cT. 13
MIIECKII), y BitbHOMY AOCTYHI 10 KyJAbTYpHHX HiHHOCTEH (4. 1 cT. 27 3I1JL, 1. 2
4. 1 ct. 1 MIIECKIY)).

HaBenena rpagauist Ma€ He TUIBKH JOCIIAHUIBKE 1 HABYAIbHE 3HAYCHHS, a 1 MOXKe
OyTH KOPHCHOIO Y KOHCTPYIOBaHHI Ta BJIOCKOHAJICHH] IOPUJANYHUX MEXaHI3MIiB X
3a0BOJICHHS, OCKIJIEKU €PEKTHUBHICTh TAKUX MEXaHI3MiB 3HAYHOIO MipOIO 3yMOBIIIO-
€ThCs crienu(iKo0 BIAMOBITHUX TOTPeO (iHTepeciB), sika came 1 BiZOMBAETHCS X
KJIacu(piKaIiifHO-BUA0OBOIO HAJICKHICTIO.

2) 3aJIe)KHO Bij BUAY HOCIIB oTpeO:

— xoJsiekTHBHI (y cB0OOa1 MuUpHHX 310paHnsb (4. 1 ct. 20 34T, ct. 21 MIII'TIIT),
y COILialbHOMY Ta Mi>KHapoaAHOMY mopsiaky (ct. 28 3AI1JT), y piBHiii omati 3a piBHY
npamto (4. 2 c1. 23 34T, . 2 ct. 7 MITIECKII), y npioputeri BuOOpy BHILy OCBITH
JUTSL CBOTX MaJIOJIiTHIX aited (4. 3 cT. 26, 4. 3 ct. 13 MITECKII));
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— igpmBigyaneHi (moTpeda y xutTi (c1. 3 3I1JL, ct. 6 MIII'TIIT), ocobuctiit He-
notopkanrocTi (cT. 3 3AI1JL, u. 1 ct. 9 MIIT'TII), my6miunomy po3rismai cripas (cT. 10
3AIUI, ct. 14 MIIT'TIIT), oOBHMHYBau€HOTO BBa)KaTHCS HEBUHHUM, JOKH HOTO BHHA
He OyJie BCTaHOBJIEHA y 3aKOHHOMY mopsaky (4. 1 ct. 11 3AIUL u. 1 ct. 15 MIIT'TIID),
HEBTpYYaHHI B ocobucte Ta cimeitne xurts (ct. 12 3411, u. 1 ct. 17 MIIT'TIII), 3a-
XHUCTI BiJ BTpy4aHHs B ocobucrte ta cimeiine xutts (ct. 12 3T, 4. 2 ct. 17
MIII'TIIT), BinbHOMY mepecyBaHHi Ta BUOopi MicuenposxxkuBanus (ct. 13 31T, u. 1
ct. 12 MIIT'TII), y Beryni y muto0 (cr. 16 34T, 4. 2 cr. 23 MIII'TII), y npai,
BiTbHOMY BUOODI mpaui (4. 1 ct. 23 3IJI, ct. 6 MITECKII), B onHakoBii aJist BCix
MOJKJIMBOCTI TIPOCYBaHHS 110 poOOTi Ha BiMOBIIHI O1bII BUCOKI cTymeHi (1. 5 cT. 7
MIIECKII), y nputynky (4. 1 ct. 14 3AI1JI), y rpomansuctsi (4. 1 ct. 15 3I11),
noTtpeda y Bianmounuky (ct. 24 3AIJIL, . 6 ct. 7 MIIECKII), y comiansHOMY 3a0€3-
neyenHi (ct. 22 3[AI1JI), y noctatHpoMy kuTTEBOMY piBHI (4. 1 ct. 25 3AIIL, 1. 1
ct. 11 MITIECKII), y 3axucti Bix 6e3pobitts (u. 1 ct. 23 3AI1I), y cipaBequBiit
BuHaropomi (4. 3 ct. 23 3IUI, m. 1 ct. 7 MIIECKII), y HalBUIIOMY AOCSKHOMY
(hizngHoTO 1 TIcuxivyHOTO 310poB’s (4. 1 cT. 12 MIIECKII), moTpebda B ocBiTi (4. 1
ct. 26 3AIJL, 4. 1 ct. 13 MIIECKII));

— KOJIEKTHBHO-IHAWBiMyanpHi (moTpeda y cBoboxi (ct. 3 3AINJL, 4. 1 cT. 9
MIII'TIIT), piBHOCTI Iepes 3aKOHOM Ta piBHOMY 3axucTi 3akoHoM (cT. 7 3/II1J1, cT. 26
MIII'TIIT), edhekTHBHOMY BiTHOBJICHHI ITpaB KOMIETEHTHIMH HalliOHATHHUMHU Cya-
mu (ct. 8 3JII1JI), HenoropkanHocrti xutna (ct. 12 3AI1JI), cBoGoai AyMKH, CIOBa,
nepexkonanus (ct. 18, 19 3AI1JI, MIII'TIII), y rymaHHOMY [TOBOJKCHHI 1 OBasKaHH1
TiJHOCTI, BIACTUBOI JTIOACHKIH 0co0i (cT. 10 MIII'TIIT)), morpeba BoOAITH MaitHOM
SIK CaMOCTIHHO, TaK i crinbHO (4. 1 ct. 17 3ATLI), moTpeba y cupusTIMBUX YMOBaxX
npai (4. 1 ct. 23 3T1JI), B ymoBax, 1110 BiJIMOBIJal0Th BUMOTaM OC3IEeKH Ta Tri€HN
(n. 4 ct. 7 MIIECKII), y npaBocy6’extrocTi (cT. 6 3AIJI, ct. 16 MIIT'TII), y npu-
Tynky (4. 1 ct. 14 3/111J1), B yuacTi B ynpasiiHHiI cBO€to AepxkaBoro (4. 1 ct. 21311171,
ct. 25 MIII'TIIT), y cTBopenHi npodeminky Ta y4yacri B i1 misutbHocCTi (4. 4 cr. 23 311171,
cT. 22 MIIT'HII, 1. 1 ct. 8§ MITECKII), y 3a10BiTbHOMY iCHYBaHHI CaMUX IpaI[iBHA-
KiB Ta ixHix cime#t (1. 3 ct. 7 MIIECKII), y BitbHOMY IOCTYTI 10 KyJIbTYPHUX IIiH-
vocted (4. 1 ct. 27 3JIUJL, . 2 9. 1 cT. 1 MITIECKII)).

IanuBimyanpHi TOTpeOU (IHTEpPECH) 3aJ0BOIBHSIOTHCS JTUIIEC OJHOOCOOOBUMH
nissmu. KonmekTuBHI motpeOn (iHTepecH) 3a0BOILHIIOTHCS BUHATKOBO CIUTBHUMU
JliSIMH YYaCHUKIB I'pyIH HOCIiB oTped (inTepeciB). [InTaHHS KOMEKTHUBHO-1HIUBITY-
anpHUX TIOTpeO (iHTepeciB) € nuckyciuum [4, c. 25; 12, c. 152; 13, c. 86; 14, c. 73].

3.2. Ocobucmicni nompebu (inmepecu)

[ToTrpeba y XUTTI € iHAUBIAYaIbHOIO Ta 3yMOBIJIEHA THUM, 1[0 BOHO € HEBiJ €MHOIO
YMOBOIO iCHYBaHHS KOKHO1 ocoOu. IloTpeda y cB0OOI € KONEKTUBHOIO-1HANBITY-
ATHHOI 1 00YMOBJIEHA THUM, IIO0 BOHA € HEOOXIJHOIO IIJIsl MMOBHOIIHHOI peaizarii
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yCiX MOXKIIMBOCTEH, HagaHuX oco0i. [Ipore HEoOXigHO WiTKO 3HATH MEXi CBOOOIH.
[Torpeda B 0coOMCTIH HETOTOPKAHHOCTI TEX € IHAUBIAYaTbHOIO T CIPUYMHEHA TUM,
IIT0 BOHA € TapaHTi€0 cBOOOIM JIIOJAMHH, HacamIepe ] CBOOOIN BiJl CBaBUIBHUX il
nocagoBux ocid. 3okpema, 3aBIaHHS (QI3UYHUX UM MCUXIYHUX CTPaKAaHb 1HIIOIO
moauHowo (cT. 4, 5). [lorpeba nrojiei y piBHOCTI Mepe]] 3aKOHOM 1 PIBHOMY 3aXHC-
Ti 3aKOHOM € KOJICKTUBHO-1H/IMBiIya bHOIO 1 TIOSICHIOETHCS THM, IIO II€ € BaXKJINBa
yMOBa iCHYBaHHS MPaBoBOi AepkaBu. OKpiM TOro, MPUHLMUI PIBHOCTI € JOTTYHUM
MIPOIOBKEHHSAM TIPHUHITUITY CIIpaBeTUBOCTI. [loTpeba B eeKTUBHOMY BiTHOBJICHHI
IpaB € TaKOX KOJCKTUBHO-IHAMBIAYaIbHOI 1 TUKTYEThCS (PAKTOM IX MOPYIICHHS
iHmMA ocobamu. Take BITHOBICHHS 3a0€3MeUyEThCS ACPIKABOIO IOPUIUIHUMU Ta
OpraHizaiiifHO-IIpaBOBUMH TapaHTisIMHU.

[MoTpeba mouHU y TyOaIYHOMY PO3IJISI CIIPABH 3 JOTPUMAHHSM BCiX BUMOT
CIIPaBEUTMBOCTI HE3aNEKHUMHU 1 HEYNEPEDKEHUMH CyJaMH € iHIWBiIyaJbHOIO Ta
MOTHUBY€ETBCS THM, LI0 [JIACHICTh CIIPUSIE 3HMKEHHIO CYy0’€KTUBI3MY CYAy Ta J03BOJISIE
yciM OakatounM yIIeBHUTHCS, III0 BCTAHOBIICHI 3aKOHOM TPOIEAYPH PO3TISLAY CIIpaB
JOTPUMYIOTECS. TOOTO BOHA € BaXKIIMBUM THCTPYMEHTOM, SIKHH CIIPUSE 3MIITHEHHIO
JIOBIPH JI0 JiSTIBHOCTI Cy10BOT cucTeMu. OKpiM TOTO, IMyOJIIUHICTh € BAXKJIMBUM €JIe-
MEHTOM TIpaBa Ha crpaBeyBHii cyA [15, c. 360]. YHactuna 3 ct. 14 MixkHapoaHOTO
HA fK:

1) TepMiHOBE 1 TOKJIAAHE MTOBIJOMIIEHHSI OOBUHYBa4€HOTO MOBOIO, SIKY BiH PO3Y-
Mi€, PO XapakTep 1 MiJCTaBy Mpej IBICHOT0 HOMY 0OBUHYBadCHHS;

2) HaJaHHS JOCTATHHOTO Yacy 1 MOXIJIMBOCTI ISl MATOTOBKK OOBUHYBauye€HUM
CBOT'O 3aXHUCTY 1 CIJIKYBaHHS 3 00paHUM CaMUM HUM 3aXHUCHUKOM;

3) cymxeHs 0e3 HEBHIIPABIaHOI 3aTPUMKH;

4) cyIKeHs B IPUCYTHOCTI OOBMHYBAaYEHOTO 1 MOXKJIMBICTh 3aXHUILATH ce0e 0Cco-
61cTo ab0 3a MOCepeTHUIITBOM 00PaHOTO HUM 3aXMCHHUKA;

5) MOmUT CBIJKIB, Ki JAIOTh MOKAa3aHHS MMPOTH OOBUHYBadeHOT0, ab0 MMpaBo Ha
Te, MO0 MX CBIJKIB OyJIO AOMUTAHO, i TPAaBO HA BUKJIMK 1 IOTUT CBIIKIB OOBUHYBa-
YEHOTO Ha TUX CAaMHUX YMOBaX, Kl iCHYIOTh /ISl CBIJIKIB, IO JAfOTh TIOKa3aHHSA IIPO-
TH HBOTO;

6) KopuCTyBaHHS 0€3IIaTHOIO JOIIOMOT00 TIepeKyIagada, Ko 0OBUHYBauCHHIMA
HE PO3yMi€ MOBHU, BUKOPUCTOBYBAHOI B Cy/i, 200 HE TOBOPHUTH Ii€0 MOBOIO;

7) HEMOKJIMBICTH OyTH IPUHEBOJICHHUM JIO JaBaHHsI CBiJTYE€HB IIPOTH caMoro cebe
YU JI0 BU3SHAHHS ce0e BUHHHM.

8) mpoBeIeHHS MPOIIECY CTOCOBHO HEMOBHONITHIX Tak, 100 BPaxOBYBAJIUCS iX
BiK 1 02)KaHICTh CIIPUSHHS 1X TIEPEBUXOBAHHIO (4. 3 CcT. 14).

[ToTpeba 0OBMHYBa4YEHOI'0 y BUMHEHHI 3JI0YMHY BBAXKATHCS HEBUHHUM JIO THX
Tip, TOKK HOro BUHA He Oy/ie BCTAHOBIICHA Y 3aKOHHOMY TIOPSIZIKY, € 1HANBIyaTbHOO
Ta OOTPYHTOBYETHCS THUM, 10 3BUHYBAYCHHS HE MOKe 0a3yBaTUCS Ha YyTKaX, IUTITKAX,
MPUIYIIEHHSAX TOIIO.
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Takox moTpiOHO 3BaaTH Ha Te, IO HIXTO HE MOXKe OyTH 3aCy/UKEHHH 3a 3710-
YHHM, AKi B 4ac X BUMHEHHS HE CTAHOBWJIU 3JIOYMHY BiJIMOBIAHO 0 HAI[iOHATBHHUX
3aKOHIB 9H 3TiTHO 3 MiXKHApPOIHUM TpaBoM. [loTpeda y HEBTpydJaHHI B 0OCOOHCTE Ta
ciMeiiHe )KUTTS Tak camo € 1HIAUBITyaJbHOIO Ta BUIUIMBAE 3 TOTO, 10 KOKHA JIIOJUHA
€ HalOUTBIIONO IHHICTIO Y IEMOKpaTHUHIHK fepxkasi. KoxHa JIoiuHa € yHIKaJIbHOTO,
IHIUBITyallbHOIO, € CY0’€KTOM HeOpMaIhbHUX 3B’ SI3KiB, HOCIEM MPUBATHUX iHTEpE-
CiB, sIKi € 11 0COOHCTOIO CIIPaBOIO.

TepMiH «ciMeliHE KHUTTS» 3 TMO3UIlT €BPOTEHCHKOTO Cyay 3 MpaB JIOAWHU Ha-
camIepe]] OXOIUTIOE CTOCYHKH MIXK JKIHKOIO 1 YOJIOBIKOM, sIKi Iepe0yBaroTh y ILJIIO-
01, 3apeecTpOBAHOMY 3T1THO 13 HAIIOHATHLHUM 3aKOHOJABCTBOM. llopsy i3 mum ci-
MeHEe XHUTTs BKIIFOYae B ce0e (pakTUYHI COI03H, B TOMY YHUCII i He3apeecTpoBaHi,
KOJIM 0COOM KMBYThH pa3oM, i HaBiTh KOJIM BOHH HE KMBYTh pa3oM. B octaHHBOMY
BHUIIAJKy MAIOThCS HA YBa3l CTOCYHKH MICJIS PO3ipBaHHS IUTIO0Y 1 TOH, XTO MPOXKHU-
Ba€ OKPEMO BiJ JiTeH, Ma€ MpaBo CHUIKYBaTHCA 3 HUMH. [IOHATTS CIMEHHOTO KUTTS
OXOIUTIOE TAKOXK 3B’ SI3KM MK OJIM3BKUMH POAMYaMHU, HacaMIlepea M’k 6aTbKaMHu Ta
IiTBMH, HABITh TOJi, KOJM OaThKU NUTUHH He iepedyBanu y nutrooi. [lorpeda B He-
JIOTOPKAHHOCTI JKHUTJIA € KOJCKTUBHO-1HUBIAYaJIbHOK 1 MOPOKYETHCS TUM, IO
JKUTIIO € MPOJOBXKEHHIM JIFOJICHKOT 0COOMCTOCTI, BAXKIIMBOIO TapaHTi€l0 iX cBOOOIH
BiJl HE3aKOHHOTO MPOHUKHEHHS 70 HHOTO YH JI0 1HIIOTO BOJOJIHHS OCOOH, He3a-
KOHHOT'O IPOBEACHHS B HUX OIVIAY 4d OOLIYKY, @ TAKO)K HE3aKOHHOI'O BUCEJICHHS
YY IHIIUX JIA.

[ToTpeba nroMHM y 3aXKUCTI 3aKOHOM BiJl BTpY4YaHHS B 0COOMCTE Ta ciMeliHe
JKUTTS, & TAKOXK BiJ MOCSATaHb Ha HEJOTOPKAHHICTh JKUTJA € IHIWBIIYyalIbHOIO 1 BH-
KJIMKaHa (paKTaMH TaKOro BTPYYaHHs Ta nocsraHHs. Takuid 3aXucT 3a0e3meyyeThest
Jep KaBoio CIEIiaIbHUMHU Ta OpraHi3aIlifHO-TIpaBOBUMH rapanTissMu. [lorpeba do-
JIOBiKa 1 )KIHKM BCTYNATH y IIII00 i CTBOPIOBATH CIM’I0 € TEX 1HAMBIIyalbHOIO Ta
apryMEHTY€EThCA B3aEMHOIO CHMITIATIEI0 OC10, IHCTHHKTOM IMPOJIOBXKEHHS POy, a Ta-
KOX THM, IO CiM 5l CTAHOBUTH OCHOBHY KOMIPKY CYCHiJIbCTBA.

[Torpeda y cBOOOAI AYMKH, CIOBa, IEPEKOHAHHS € KOJIEKTHBHO-1HIUBI Y aTbHOIO
1 BUpUHAE TOMY, IO IIe XapaKTepHU3ye iHAUBIAYalbHICTh 0COOM Ta AEMOKpPATH3M
nepxasu. KoxkHa ocoba Mae cBiif OIS CTOCOBHO Pi3HUX cep KUTTA 1 caMme TaKuM
YUHOM BOHA JIEMOHCTPY€E CBOIO 1HMBITyallbHICTh. 3a3Ha4eHI CBOOOIN MOXYThH 3a-
Oe3nedyBaTHUCH JIHIE B IeMOKpaTH4HIN nepskasi. [loTpeda ocib, siki mo30aBieHi BOIi,
y T'yMaHHOMY TTOBOJDKEHHI 1 TOBa)KaHHI iX TiHOCTI, BIACTHBOI JIIOJACHKIH 0c00i, €
TaKO0X KOJIEKTHBHO-1H/INBITyaTbHOIO Ta 00YMOBIIEHA IPUHIIAIIOM T'yMaHi3My. OTxe,
iHAUBIAyanbHi ToTpedu (iHTepecu) (8 BUMAAKIB) MEPEBaKalOTh HaJl KOJEKTUBHO-
IHIUBiAyaTbHUMU (6 BUTIAIKIB).

3.3. Exonomiuni nompebu (inmepecu)

[ToTpeba BomOMITH MaliHOM SIK CAMOCTIHHO, TaK i CITIUTLHO 3 1HIIMUMHU € KOJIEKTHBHO-
IHMBITyaJIbHOKO 1 YMOTHBOBYETHCSI THM, 1[0 MAifHO CTAaHOBHUTH Ojiara, 00’ €KTH mpa-
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BOBIJTHOCHH, SIKi JIFOJIMHA CIIOYKUBAE Ta BUKopucToBye. [lorpeda y mparmi € iHanBiMy-
ANBHOI0 Ta BHHHMKAE Yy 3B 53Ky 3 HEOOXIiJHICTIO CTBOPIOBATH i 37100yBaTH JKeperna
icHyBaHHA 1151 ce0e 1 cBO€T ciM’1, a TakoxK peani3yBaTH CBili TBOPUYMIA [TOTEHIal, BU-
paxkaTu cBoto ocobucticth. [Torpeda y BilbHOMY BHOOPI Mpalli € TAKOX 1HIMBIyalb-
HOIO 1 ITOB’s13aHa 3p13HUMH 3J{IOHOCTSIMH, TOKIIUKAHHIMH, IIPO(ECIHHOTO i IrOTOBKOTO
Ta ocBiToro Mmonaeh. [loTpeda B CIpUATINBHX YMOBaX IpaIli € KOJICKTHBHO-THANBIAY-
QJIBHOIO Ta MOB’S3aHa 3 THM, 110 BOHHU € 3alIOPYKOI0 HAJIEKHOTO BUKOHAHHS pOOOTH.
Jlo Takux yMOB HajeXaTh CIIPaBHUI CTaH MalllMH, BEPCTATIB 1 MPUCTPOIB, HAJIE)KHA
SKICTh MaTepiaiiB Ta IHCTPYMEHTIB, HEOOXiTHHUX Il BAKOHAHHS POOIT, iX BYaCHE Mo-
JIaHHs1, BYaCHE MOCTaYaHHsI BUPOOHMLITBA €JIIEKTPOCHEPTI€0, Ta30M Ta HIIMMH JDKe-
pellaMu eHEepPTrOKUBIICHHSI, CBOEYACHE 3a0€3TICUCHHST TEXHIYHOIO JIOKYMEHTAITIETO.

[Torpeba B ymoBax poOOTH, IO BiATIOBIAIOTH BUMOTaM OE3IIEKH Ta TITi€HU aHa-
JIOTIYHUM YHMHOM € KOJIEKTUBHO-1HJUBIAYalIbHOIO T MOSHIOETHCS THM, IO BiJ HUX
3aJIeKUTh 3JJ0POB’s MpalliBHUKA, HOT0 Npale3JaTHICTb, BiJHOLICHHS A0 MpaLi, iHIIi
E€KOHOMIYHI pe3ylbTaTH BUPOOHHIITBA, PIBEHb KHUTTS, BCECTOPOHHINH PO3BUTOK JIIO-
JIMHH SIK TOJIOBHOT IPOJYKTUBHOI CHJIH CYCIIIILCTBA.

Benuky pons y ii 3a710BOJIEHHI BiAIrparoTh IOPUANYHI TapaHTii, COI[ialbHO-TIPaBO-
BE€ 3HAYCHHSI SIKUX IOJIATAE B TOMY, 1110 BOHU 3a0€3MeUyI0Th NPaliBHUKOBI pealbHy
MOJJIUBICTh KOPHCTYBATHCS IEBHUMH COLIIAJIbHUM OJ1aroMm, sike 3aKpirieHe TPYJOBUM
3akoHoJaBCTBOM. Cepes HUX MOKHA OKPEMUTH TaKi, K AISUIbHICTH CYyJOBUX OpraHiB
IO BiIHOBJICHHIO TOPYIIEHUX MPaB MPAaliBHUKIB, y4acTh MPO(CHIIKOBUX OpraHizawii
IpU pO3ipBaHHI TPYAOBOTO JOTOBOPY 3 MPAIIBHUKOM 3 iHIIIaTHUBH POOOTOABIIS.
OKpiM TOTO, CIPHUSIOTH 33I0BOJICHHIO 3a3HaueHOI OoTpeOun mpodeciiiii Ciiaku, SKi
CTBOPIOIOTHCS 3 METOIO IIPEACTAaBHHUIITBA, 3/{IHCHEHHS 3aXUCTY TPYAOBHUX, COLIaIbHO-
€KOHOMIYHHUX iHTepeciB uneHiB npodcninku. [lorpedba B 0gHAKOBIH MOXKIHBOCTI
MPOCYBaHHS MO POOOTI Ha BiAMOBIAHI O1NBII BUCOKI CTYIEHI € iHAWBIIyalbHOIO
1 3yMOBJIIOETHCS MIJBUIECHHAM KBati(ikalii, 3100yTTIM JOCBITy y MPOIEC] 3/ii-
CHEHHS Tpo(deciitHOl qiATBHOCTI.

Tak, oHI€I0 3 HAMBAXIUBIMINX ITiICTAaB TSI TIPOCYBAHHS 110 JIepKaBHIH cIyk0i
€ IiIBUIIEHHS KBaTi(iKaIllii, sKe MpoBOIUTHCS HE pijlie oqHOro pa3y Ha 5 pokis. Jlo
TOTrO X 3 METOI0 HaOYyTTsl MPAKTUYHOTO JOCBiy Ta MepeBipku NpodeciiHoi miaro-
TOBKH 1 JIIJIOBUX SIKOCTEW 0COOM, siIKa MPETEHJY€E Ha OLIBII BUCOKY MOCATY, MOXKE
MIPOBOJIUTHUCS CTXKYBaHHS TEPMIHOM 10 2 MICSIIIB 13 30epeKeHHIM 3apO0iTHOI T1a-
TH 32 OCHOBHUM MicIleM po0OoTH. Menu4Hi MpariBHUKNA MPOXOAATH IiIBUIICHHS
kBayidikamii pa3 Ha TPH POKH, @ TAKOXK KyPCH CTeIiamizarii ;s miaBumeHHs Gaxo-
BOT'O PiBHS, 110 € 000B’SI3KOBOI0 YMOBOIO 3aHHATTS BUILOI ocaau. ToMmy aBTOp 3a-
3HaYae, M0 IHAUBIAYyalnbHi (3 BUMAJIKK) Ta KOJEKTUBHO-IHIUBIAyanbHI TOTpeOH
(inTepecu) (3 BUMAAKH) € YPIBHOBa)KEHUMH.

3.4. Honimuuni nompedu (inmepecu)

[ToTpeba y mpaBoCyO’€KTHOCTI € KOJIGKTHBHO-IHJMBIYaJbHOK Ta TMOSCHIOETH-
cs THM, IO Hi (i3WdYHA, HI IOPUANTHA 0cO0a HE MOXYTh JiATH 0e3 BU3HAHHSA Ii€l
L ]
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BJIACTUBOCTI OCTaHHIX. BUKIIOYHO BOHA Ta€ MOKJIMBICTH BUMHATHU TI YMA 1HIN Mii.
[Torpeba ntoquHM B OUIYKaX MPUTYJIKYE IHIUBIAYANTbHOIO 1 3pHHAE B CUITY ITEepeciTi-
IlyBaHb, BINCEKOBUX KOH(IIKTIB MK JAep)KaBaMH, HAI3BUIAHHOTO CTaHY B JepiKa-
Bi Tomo. [lorpeda moguHu y TpOMasiHCTBI € iHAMBIAYAIBHOIO Ta € MEPEIyMOBOIO
JUTSL BCTAHOBJICHHSI TPABOBOTO CTATYCy OCOOM B JiepKaBi. Y pe3ynbraTi mboro ocoda
KOPHUCTY€EThCSA BCiMa TIpaBaMM, CBOOOIaMH 1 repedyBae Iiji 3aXUCTOM JepiKaBH, 5K
ycepeAnHi KpaiHu, Tak i 3a ii Mmexxamu. [loTpeba y cBoO0i MUpHUX 310paHBb i1 acori-
aIlii € KOJIEKTUBHOIO 1 3’ ABJISETHCSA Uepe3 HEmpaBOMipHi i 0ci0.

[Tpuxmnagom mMoxe cinyryBatu [lomapanueBa PeBomtonis, sika Oyna cnipuyrMHEeHa
chanbcuikoBaHUMH pe3yJibTaTaMu BUOOPIB, y pe3ynbraTi yoro nepemir B. @. SAny-
koBu4. ToOTO y maHOMY BHMAJKY i1eTbes mpo HempaBoMipHi aii [IBK, ski Bupaxka-
0ThCs y Qanbeudikaiii pesynbrariB Bubopis. Takox ciin 3ragatu [logatkoBuid
Maiinan Ta PeBomtorito I'iqnocti. [logaTkoBuii Maiinan OyB 3yMOBICHHI HAMIpOM
BPVY yxBanutu npoekt HOBOro I1ogaTkoBOro Koaekcy, sKkUM BBOJUBCS €JUHUN I10-
JATOK, 110 TaJlbMyBaB OW PO3BUTOK TOPTIBIII Ta BCIX 1HIIMX Tally3eH, ¢ BiH IMOMIN-
peHUH, OCKITbKH TIEPEIIKOKaB O yKPYITHEHHIO Oi3HECY Ta 3aTyYCHHIO iHBECTHIIIH.
Pesomtorist ['iTHOCTI BUHKKIIA BHACIIIJIOK IPUITMHEHHS KYpCY €BpOiHTerpamii Ypsaom
A3zapoBa. Y pe3yibTaTi IIbOTO COTHI JIFO/Ie OYyJIM pO3CTPIsHI Midili€ro, Mo Oyi1o
3I0YMHOM TPOTHU JMOASHOCTI. OKpiM TOTO, € HEOTHOPA30Bi BUIMAIKH, KOJIH MpalliB-
HHUKHW aepOIIOPTIB CKACOBYBAJIN PEHCH 3 BUMOTOIO IMIIBHUINHUTH iX 3apOOiTHY IUIATY,
aJKe BBXKAIH 11 HeCTIpaBeAJIMBOIO MOPIBHIHO 3 OIMJIATOIO iHIIKX Mpodecii.

[ToTpeba B ydacTi B ynpaBIiHHI CBO€IO KpaiHOIO Ta BUIBHOMY JIOCTYTI JI0 Jiep-
KaBHOI CIy>KOM y CBOIH KpaiHi € KOJEKTUBHO-1HJUBIIyaJIbHOIO Ta IPOAMKTOBAHA
THM, 1[0 PO3BUTOK 1 PO3KBIT AeprKaBU 3aJCKUThH BiJ] KOXKHOTO 3 HAaC, i TOMy caMme
Hapox oOMpae MpeaCcTaBHUKIB JO OpPTaHiB JepKaBU Ta OpTaHiB MiCIIEBOTO caMoO-
BpsigyBaHHs. [loTpeba y cTtBOpeHHI npodeciiHol CIiIKK Ta BCTYII Y HEl € TaKoX
KOJICKTUBHO-1HAWBIAyaTbHOIO 1 3yMOBIICHAHEOOX1THICTIO 3aXHUCTY Ta MPEJACTABHU-
IITBa iHTEepeciB mpariBHUKIB. {1 ehexTHBHOTO 37iHCHEHHS 3aXUCTY 1 MPECTaB-
HULTBA TPOQCIIJIIKK € HAAIJICHUMH PsIOM TpaB i pyHKIIH y HOPMOTBOPUOCTI,
[IpaBO3aCTOCYBaHHI Ta KOHTPOJI 32 ZOTPUMAaHHSIM 3aKOHOAABCTBA PO MPaLO Ta
OXOPOHY TMpari.

TakuMm 9HOM, PE3IOMYEMO, IO 1HIUBI Ty TbHO-KOJICKTHBHI MMOTPeOH (IHTEPECH)
(3 BHUIanKM) MepeBaXKarTh HAJl IHAUBIIyadTbHUMU (2 BHUIAJKU) T4 KOJICKTUBHUMHU
(1 Bumanox).

3.5. Hompebu(inmepecu) y chepi coyianbhoeo 3axucmy

[Torpeba y BiAMOYNHKY € iHAWBIAYaTbHOIO Ta TIOB’s3aHa 3 TUM, IO KOYKHA JIFOIIHA
MMOBMHHA BiTHOBUTHU CBOI (Pi3WYHI Ta JTYXOBHI CHJIU JJIs MOJanbInoi podorn. Bona
3a0e3Mevy€eThCsl HQJIaHHSIM JIHIB IIOTHKHEBOTO BiIIIOYHHKY, IIOPIYHOT OTUIaYyBaHOT
BIIMMYCTKH, CKOPOYEHOTO pOOOYOro AHS MIOJN0 OKpeMHuX mpodeciii i BUpOOHHIITB,
CKOpOYEHOI TpUBaJIOCTi poOOTH y HiuHMi "ac [16, c. 145].
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[ToTpeba y comianpbHOMY 3a0€3MeUeHHI TaKOXK € iHAUBITyaIbHOIO Ta 3aPOJIKY-
€Tbesl 3 (DAaKTy coliaibHUX BUMAJAKIB, 30KpeMa IMOBHOI, YaCTKOBOi a0 TUMYacoBOI
BTPATH MPaIe31aTHOCTI, BTPaTH F'OAyBaIbHIKA, 6€3p00ITTS 3 He3aIC)KHHUX BiJl 0COOU
00CTaBHH, CTAPOCTi, IHITUX BUMAJIKIB.

lapaHTiero 3a0e3neueHHs] Takoi MOTPeOU € 3arajibHOO0OO0B SI3KOBE JICPIKABHE
CTpaxyBaHHS 332 PaXyHOK CTPaxOBHMX BHECKIB I'POMa/JIsiH, HiANPHUEMLIB, YCTaHOB 1 Op-
raHizaifiii, a TaKo) OFOJDKETHUX Ta IHIIUX JUKEPEIT COIliaIbHOTO 3a0€31eUeHHS 1 CTBO-
PEHHSI MEPEXi JepKaBHUX, KOMYHAJIbHUX, IPUBATHUX 3aKJIaliB Ul JOIJISILY 3a He-
npane31aTHIMH.

[ToTpeba B 1OCTAaTHHOMY KUTTEBOMY PiBHI € aHAJOTIYHUM YHHOM 1H/IMBITyalb-
HOIO 1 TOXOUTH 3 TOTO, 1110 BiH € TAPAHTIEIO iICHYBaHHS 1 MPOSIBY MOXKIIMBOCTEH 0CO-
ou [17, c. 94].

[ToTpeba B comianbHOMY Ta MiIXKHAPOIHOMY MOPSAIKY € KOJIEKTUBHOIO i BMOTHBO-
BYETHCSl HASBHICTIO TJIOOATBHUX MPOOJIeM, BUPINICHHS SKUX MOXIIHMBE TIJIbKY 3a
3TO/M 1 CHIBIIpami pi3HUX JAeprkaB. Taka criBIpalst MOBUHHA IPYHTYBATUCS HA MTPUH-
LU B3a€EMHOT BUTO/M, KW BKIIOYAE B ceOe: OTPUMaHHS PIBHUX MOKIMBOCTEH,
3a00pOHY JAMCKpUMIiHAaILl Ta HeJo0pocoBicHOT KoHKypeHii [18, ¢. 225]. [ToTpeda
y 3aXUCTi Bix 0e3p00ITTA € iHAMBIAYaNbHOIO 1 TOCTAE Yy 3B’ S3KY 13 BTPATO poOOTH
3 00’ €KTUBHUX TPUYHH, 3BUILHEHHSIM 32 BIACHUM Oa)kKaHHSM, OLTYKOM POOOTH TpH-
BAJIMI Yac ymepine, TAMIACOBUMH CE30HHUMHU poboTamu. [lotpeda y piBHIl ormaTi
3a piBHY Mpalio € KOJEKTUBHOIO Ta JOBOIUTHCSA THUM, L0 caMe 3aBISKH PiBHOCTI
MOYKHA TIOPIBHIOBATH Pi3HI POOOTH, HE3aJIEKHO Bijl TOTO, Y1 MU MAEMO CITPaBy 3 Ipa-
et poOiTHHKA, IHKEHepa YM TeXHIKa, CIY)KOOBIISI UM KepiBHUKA. Y KOXKHIH poOOTi
HasIBHI €JIEMEHTH, KOTPi MOXHA MOPIBHIOBATH: ()i3W4HI, ICUXI4HI 3yCHIUISL, KBaJiQi-
Kartisi, mpodeciitauit mocsiz. [ToTpeda y cripaBeIuBiii BUHATOPO/II € 1HAWBIAYaTLHOIO
1 3aCBITYYETHCS THM, III0 CaMe 3aBSIKU Hill MOXKHA 3a0€3IIeUNTH TiTHUH PIBEHB KHUT-
TS HE JIWIIE TIPaIliBHUKA, aje i wieHiB Woro cim’i. CrpaBenanBa BUHArOpoaa He TI0-
BHHHA OyTH MEHIIIO0, HiXK MiHIMaJIbHA 3ap0O0iTHA TUIaTa, i Mae OyTH PiBHOIO 3a PiBHO-
ninHy npamto. [Torpeba B 3a70BiNbHOMY iCHYBaHHI MPAI[iBHUKIB Ta iXHIH ciMeld €
KOJIEKTUBHO-1H/IMBITyaJIbHOIO 1 CIIPHYMHEHA iICTOTHIUMH HEJOJIiKaMU TPYIOBOTO 3a-
KOHOJIaBCTBA IIiJ] Yac HOro 3aCTOCYBaHHS, @ TAKOXK HEBIMOBITHOCTSIMU 13 MiXKHAPO/I-
HUMH HOpMamu. OCOOIIMBO 1€ CTOCYEThCS 3aKOHOJJABCTBA PO OIUIATY IMPAIIi.

Tax, O. BoioxoB 3a3Hauae, 110 Y YUHHOMY YKpaiHCbKOMY 3aKOHOJABCTB1 iCHY€
3HaYHA MporajuHa CTOCOBHO (Gopmu omuatu npami. ¥ 1. 2 ¢r. 1 Konsenii MOIIT
Ne 95 HarosoumryeTsbes, O «y THX BHUIAIKAX, KOJU 103BOJICHO YaCTKOBY BHUILIATY
3apo0iTHOI MJIaTH B HATYpi, Ma€ OyTH BXKUTO BIAMOBITHUX 3aXOJiB AJS TOTO, 100
BUJa4a HATypH IpU3HAYAIACS VISl OCOOMCTOr0 KOPUCTYBAaHHS IIPALliBHUKA Ta HOTO
ciM’i 1 BiamoBinHO iX iHTepecam». Y cBoro yepry cT. 23 3V «llpo omnary mpari»
BCTaHOBIIIOE, 1[0 «KOJEKTHBHUM JIOTOBOPOM MOXe OyTH TepeadayeHo BUIUIATY 3a-
pOOITHOT TUTaTH HATYPOXO B PO3MIpi, 1110 He iepeBuinye 30 BiICOTKIB HApaxoBaHOI 3a
MiCsIIIb Ta € O2KAHOO JIJIs IPAIIBHUKIBY. SIK CTBEPIKY€E aBTOP, 3BAYKAKOUH HA HU3b-
L ]
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KY aKTHBHICTh BITYM3HSIHHUX MPO(]CITIIOK 010 BEACHHS KOJIEKTUBHUX TIEPETrOBOPIB
3 METOIO YKJIaJIeHHsI BiJIIIOBITHOTO KOJEKTUBHOTO IOTOBOPY, @ TAKOXK BEJIUKY KiJb-
KICTh MPUBATHUX Ta MaJMX MiANPUEMCTB, J1e TPOQCIIIKOBI OpraHizamii B3araii Bi-
CYTHI, BKa3aHe MOJIOKCHHSI 3aKOHY Ma€ JIeKJIapaTHBHUAN xapakTep. Takox HayKOBeIlb
HAaroJIomrye, o Ha MPaKTHUIll, POOOTOMaBEIlb MOKE a0COIOTHO 3aKOHHO HaB’s3aTH
npauiBHUKOBI BUmaty 30 % Bij 3apo0iTHOI MIaTH B HATYpalibHil (popmi, 3SMyCHBILT
MiKOHTPOJIBbHY HOMY MPO(CIINIKY UM IHIIMHA MpeCcTaBHUIBKUHN MTPaliBHUKIB yKIac-
TH BUTIJHUN JUISI HBOT'O KOJIEKTUBHUU JOTOBIp, EPETBOPIOIOYH MPalliBHUKIB Ha
OKpEMHX BUJAX BHPOOHUIITBA HA 0E30TUTATHUX TOPTOBHUX areHTIB, sIKi OYIyTh 3MY-
IIeHI JormoMarat poOOTONaBIsIM y peaizallii JemeBuX MpoJoBOILYUX TOBAPiB
MePeBa)KHO HU3BKOI SKOCTI a00 K KOPOTKOTO TEPMiHY CIIOKMBAHHSI.

OxpiM TOTO, BYUCHHI BUALISAE TPOOIEMY BCTAaHOBICHHS MiHIMaIbHOT 3ap00iTHOT
IJIaTH, Ky BBaXKaB HAMCKIIATHIIIO JUTsl YKpaiHu 3 yaciB He3anexxHocTi. Came B il
cdepi, Ha HOrO AYMKY, MOXKHA CIIOCTEPIraTH MEBHY HEJOCKOHATICTh BITYM3HSIHUX
HOPM, BiZICYTHICTb iX CITiBBiJHOIIIEHHS i3 TIOJIO’)KEHHSIMH MI>KHAPOJHHUX CTaHAAPTIB,
SIK YHIBEpcaJbHHX, TaK i perioHanbHux. [lorpeba y HaliBHIIOMY TOCSIKHOMY PiBHI
(hi3UIHOTO 1 TICUXIYHOTO 370POB’S € IHINBIAyaTbHOIO Ta ITOB’ I3aHa 3 TUM, 110 (Hi3ny-
HE Ta NCUXIYHE 3I0POB’sl € IEPBUHHOIO COLIaILHOIO LIHHICTIO, HA OCHOBI AKOi (op-
MYIOThCSI, BU3HAYAIOTHCS W OI[IHIOIOTHCS BCI 1HIII OPIEHTHUPHU 1 Ojara Cy4acHOTO
CyCITIbCTBA 1 sIKa BimoOpakae OiocoriaapHe OyTTS JTIOAUHU. be3 HhOTO Ti€ro UM iH-
IIOF0 MIPOIO BTPavyarOTh 3HAYCHHS 1HIII [IHHOCTI, OCKIIbKM HE3/I0pPOBa JIFOJIUHA TaK
91 iHaKIIe 0OMeXeHa y CBOIH (hi310I0TIUHIN 1 COIiaNbHIN aKTUBHOCTI, Y CITIIKYBaH-
Hi, y T00yTi, y BUOOPI Micusl IPOKKUBaHHS, B OCBITi, TPyIOBid AisuibHOCTI TOIIO.ba
OibIIIe, 1€ € BOXKJIIMBUM COIIAIBHUM Ta €KOHOMIYHUM YMHHHUKOM, BiJl PIBHS SKOTO
3HAYHO 3aJIeKATh EKOHOMIUHI pecypcH, (i3UIHHIA, TYXOBHHM i MOpAIBHHM MTOTEHIII-
aJ CycnibcTBa. BUX0s4u 13 BUIIE3a3HAUYCHOTO, BCTAHOBJICHO, 1110 1HJAMBIAYyaabHI
moTpedu (iHTepecH) (6 BUIMAAKIB) IMepeBakalOTh HaJl KOJEKTUBHUMHU (2 BHITAJKH) Ta
KOJIEKTHBHO-1HAMBItyansHUMHE (1 BUMAg0K).

3.6. Kynomypro-0yxosHi nompebu (inmepecu)

[ToTrpeba B OCBITI € IHAMBIAYATBHOIO 1 IOKA3YETHCS THM, 1[0 CaMe 3aBJISIKU Hill Y IO~
JUHU PO3IIUPIOETHCS CBITOTIISAT 1 BOHA (POPMYETHCS sIK OCOOMCTICTh. YacTuHa 1
cT. 13 MixxHapoIHOTO MaKTy PO €KOHOMIYHi, COLliaibHi 1 KyIbTYpHI IpaBa 3aKpi-
TUTIOE HU3KY 3ac001B 3a0BOJICHHS TOTPEOU B OCBITI, Cepel AKUX:

1) 060B’A3KOBICTh 1 OE3ILIATHICT MOYATKOBOI OCBITH JUIS BCIX;

2) BIAKPUTICTB 1 JIOCTYIHICTB CEpEJHBOT OCBITH B 11 pi3HUX (OpMax, BKIOYAIOUN
npodeciiiHO-TeXHIYHY CEPEIIHIO OCBITY, IS BCIX IIJITXOM BXKUTTS BCiX HEOOXiTHHMX
3aXO0/iB 1, 30KpeMa, IOCTYIIOBOTO 3aIIPOBAJKCHHS O€3IIATHOT OCBITH;

3) ogHaKOBa JOCTYITHICTE BHIIOI OCBITH JJIS BCiX Ha OCHOBI 3I0HOCTEH KOKHO-
ro, IIJISIXOM BXKHUTTS BCiX HEOOXITHHMX 3aXOiB i, 30KpeMa, MOCTYIOBOTO 3alpoBa-
JOKeHHST 0e3IJIaTHOT OCBITH;

@
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4) 3a0X0UeHHS a00 iHTeHCHU(]IKAIlisA eIeMEeHTapHOI OCBITH TT0 MOKIIUBOCTI IS
THX, XTO HE MPOXOJMB Y HE 3aKIHYUB MOBHOT'O KypCy MOYATKOBOT OCBITH;

5) akTHBHE MPOBEISHHS PO3BUTKY MEPEXI IIKiI yCiX CTYNEeHiB, BCTAHOBICHHS
3aJI0BUIBHOT CHCTEMHU CTHUIICHIH 1 MOCTiliHE MONINIIEHHS MaTepialbHUX YMOB BH-
KJIaJanbsKoro nepconany (4. 1 ct. 13).

[ToTpeba 0aThKIB y piopUTETI BUOOPY BUY OCBITH JIJIsSi CBOTX MaJIOJITHIX JiTEeH
€ KOJIEKTHBHOIO 1 [TOCTAE TOMY, 1110 MAJIOJITHS TUTHHA 111 HE YCBIIOMIIIOE, IKUI Ha-
BUAJIBHUH 3aKnaj iif kpame odpatu. [loTpeda y BUTBHOMY JOCTYII J0 KYJIbTYPHHX
LIHHOCTEH € KOJIEKTUBHO-1H/INB1IyaIbHOIO Ta 3’ ABIISIETHCS] BHACIIIOK CBOOO U TBOP-
YOCTI Ta 3aXUCTYy IHTEJEKTyaJlbHOI BJIACHOCTI. BCTaHOBIJICHO, 1O 1HAUBIAyaIbHI
(1 Bumanox), kosekTuBHI (1 BHUIIaNOK) Ta iHIMUBIAyadbHO-KOJIEKTUBHI (1 BUIIaI0K)
noTpedu (iHTepecH) He TepeBakarOTh OJHI HaJ OJHUMHU.

BUCHOBKH

[lincymoByrouu Bce BUKJIaJCHE, MOXKHA CKa3aTH, 1110:

— y 3aranpHiil Jexknapanii npaB JIOAMHA TEPMiH «IHTEpEC» BXKUBAETHCS JIBIUi
(4. 4 ct. 23 Ta 4. 2 ct. 27), MixkHapOHOMY IMaKTi PO TPOMAASHCHKI 1 MOTITUYHI
npasa — 6 pa3iB (aBiui y u. 1 ct. 14, onuH paz y u. 3 ct. 14, ct. 21, 4. 1, 2 cT. 22, Mixk-
HapOJHOMY TTaKTi PO EKOHOMIYHI, COLliaNbHI 1 KyJIbTYPHI IpaBa — TEPMiH «IHTEPECH
BXKUBaEThes Tpuyi (4. 1 cT. 8 (1. a), . a, ¢), a «rmorpeda» — oxuH pa3 (4. 2 ct. 11);

— 'y AOCHIIKEHUX MIKHAPOIHO-TIPAaBOBUX aKTax OlJIbIlle aKLIECHTOBAHO yBary came
Ha noTpedax (iHTepecax) iHaAuBiAyansHUX (20 BUMAAKIB); 3a3HAYAIOTHCS TAKOX KO-
JIEKTUBHO-1HIMBIyanbHi (14 BUMaaKiB) Ta KOJIEKTUBHI oTpeOu (iHTepecH) (4 BH-
nmajaku). 3a KpuTepieM chepu KUTTENIATBHOCTI, B IKiH BUHUKAIOTh Ta ICHYIOTh
JIOACHKI MOoTpeOu (iHTepecH), cepe; OCTaHHIX HAHOUIBIIY MUTOMY Bary 3aiiMaroTh
noTpedu ocobucticHi (14 Bumankis (37%)). dani ixyTe motpedu (inTepecu) y chepi
couianbHOro 3axucty (9 Bumankis (24 %)), monituyni (6 Bunazakis (16%)), exoHo-
migHi (5 Bumankis (13 %)), kynerypHO-ayxoBHi (3 Bumagku (8 %)).

Takum € pe3yabTar noTpedoBoro gociikenns nepsuaHoi OOHiBcbkoi Tpiaan
MixkHapoHOTO O1UTS TIPO TIpaBa JoaUHA. HacKITBKH Takuil CTIOCiO TOCTIKEHHS €
JOpeYHuM, Oy/ie BUSIBJICHO B HACTYITHHUX JOCIiPKCHHSX.
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Cepriit [lerpornu Pa6inosuu

Avsiscoka aabopamopis npas AoguHu i 2p0MasAHUHA
Hayxoso-gocaignuii incmumym aepicastozo 6yJisHULMBa ma Micues0zo
camospsigysarnns Hauionarvmoi akazemii npasosux Hayk Yxpainu

ANwvsis, Yxpaina

IMPABOOBMEMEHHA Y BéFAJ\bHIﬁ ‘Z[EK]\AI:AL[,I'I' IMMPAB AIOAMHUH:
I0OPUANYHHWHU TA ECTETUYHHWHU BUMIPHU

AHoTanis. AkmyanbHicms 00CHIONCEHHs 3yMOGLEHA OCOOIUBUM cmMamycoM 3a2anbHill 0eKna-
payii npag noouHY — OOKYMeHMA, NONOHCEHHS AKO20 € HOPMAMU MIJICHAPOOHO20 36UYAEE020
npasa ma 1020 3a2a1bHOSUSHANUX NpuHYUnie. Po3enao incmumymy npagomipno2o oomesicenHs
npag MoouHy AK eleMenma KoMnosuyitinoi cmpykmypu Jexnapayii 003601s¢ nepeocmucaumu
@inococoki 3acadu 32a0ano2o IHCMUmMynty, SKi 3a36U4atl 3aIUUAIOMbCA N03A YBA2OI0 2ay3e-
8ux 1opuduyHux dociodcens. Memoio cmammi € 6UAGNEHHA COYIANbHO-eCMEMUYHUX 3acao iH-
cmumymy npagoMipHux 00Mmedicerb npag JoOUHU ma ymouHeH s I0pUOUKO-MEXHIYHUX 0COOU-
80Cmell 3aKpinients 3a2aibHUX yMos ix npasomipnocmi 8 [exnapayii. Memoou oocnioscenns.
Bukxopucmane y cmammi no€onanms 0iaiekmuino2o, CmpyKmypanicmcskozo il 2epmenesmuy-
HO20 MemoOOoNI02TUHUX NiOX00i8 00 00caiodicenHs Jleknapayii 0ano 3mo2y UABUMU 8 YbOMY
O0OKYMeHmMi CoyianbHO-eCIMemuyHi CKIa008i IHCMumynty oomediceHs npae aoounu. Pesyriemamu.
Ob61pynmosyemvcs npunyujents, wo 00 i0euHUx 6UMoKI6 IHCMUmymy 0oMedxiceHb npaes a0 OUHU
6 [exnapayii nanesicams i0ei nepcoHanizmy K pisHosudy coyianbroi Qinocodii komynimapHo-
2o muny. Ilepconanicmuunomy ideany coyianvHoi eapmMoHii 610n08i0A€ NPUHYUN Pi6HOBA2U
BLILHO20 PO3GUMKY JHOOCHKOI 0c00060CMI 31 30epedceHHsAM YilicHocmi miei cnitbHomu, sKa €
YMOB0I0 MAKO20 PO3GUMKY, A MAKONHC 83AEMONO08 A3AHOCI NpaAs M00uHY ma ii 00608 A3Kie.
Hexnapayis 3axnana 3a2anvty 0CHO8Y MIHCHAPOOHO-NPABOBUX CTNAHOAPMIE NPABOOOMENHCYBATb-
HO20 IHCMPYMEHMapilo, 0OHAK NPU YboMy uje He Oughepenyirosaa 6cix o2o eremenmie. Ipum-
Yyunamu IHCmumyny oOMedcenHs npas Jo0o0UHY, SKI Y MIJICHAPOOHOMY Npasi HAOYIU 3HAYEHHS
VHIBEPCANbHUX, € IX UKIIOUHICMb, DOPMATbHA 8U3HAUEHICMb A UYEePNHULL nepeliK yinel
obmedgrcens. [lo npunyunis, 8iocymuix y Jlekarapayii, ane 8UOKpeMIAeHUX 8 IHWUX CKAAOOBUX
MisicHapoorozo 6 npas 1oOUHU, HALEHCUNNb «CYCRITbHA HEOOXIOHICIb 0OMENCEHHLY.

Kuti04oBi cjioBa: oOMexxeHHs TpaB JIOIWHU, €CTETHKA MTPaBa, COMialbHAN TIOPSI0K, OaaHcy-
BaHHS IIHHOCTEH, COIliaJIbHa TAPMOHIsI, TEPCOHATI3M.

Cepreii [lerposuu Pa6unosuu

Nbsosckas aabopamopus npas 4eaosexa u padiciaHuHa
Hayuno-uccaegosamenvckuii uHcmumym 20cy4apcmeeHH020 CMpPoumenbcmaa

u mecmrozo camoynpasaequst Hayuonarvroii akagemuu npasoswix Hayk Ypaumot
Nwsos, Yxpauna

ITPABOOI'PAHUYEHHA BO BCEOBLQEﬁ AEKAAPALIUU T1PAB
YEAOBEKA: OPUANYECKOE U 3CTETUYECKOE U3MEPEHHA

AHHOTAUMSA. AKNMYANIbHOCHb UCCLE008AHU 00YCN08IeHd 0cobbiM cmamycom Bceobweil Oe-
KAapayuu npas 4ei06exa Kaxk QOKYMeHmMa, NOA0MHCEHUs KOMOPO2O AGTAIOMCA HOPMAMU MEHCOY-
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HAPOOHO20 00LIYHO20 NPABA U €20 0OULeNPUZHAHHBIX NPUHYUNOE. Paccmompenue uncmumyma
NPABOMeEPHO20 02PAHUYEHUS. NPAG Yel08EKA KAK NEeMEHMA KOMNO3UYUOHHOU cmpyKkmypbl [e-
KAapayuu no3gosient nepeocmvlCiums Quioco@ckue 0CHOBbL YNOMAHYMO20 UHCIMUMYMd, Ko-
mopule 00bIUHO OCMAIOMCs 6€3 GHUMAHUSL 6 OMPACIEBbIX IOPUOULECKUX UCCTed08anusix. []enbio
cmamvil AGNAEMCS BbIABICHUE COYUATLHO-ICNEMULECKUX OCHO8 UHCMUMYMA NPAGOMEPHBIX
02PAHUYEeHULl NPAB YeL0BEKA U YMOYHEHUE IOPUOUKO-MEXHUYECKUX 0CODEHHOCMEN 3aKpeNnieHus
00wux ycrosutl ux npasomeprocmu 8 Jlexnapayuu. Memoowl ucciedosanus. Mcnonwsosannoe
6 cmambe coyemanue OUAIEKMUYECKo20, CMPYKIMYPAIUCICKO20 U 2EPMEHEEMULECKO20 Memo-
00102UuYecKUX NOOX0008 K UCCIe008anuio Jexnapayuu no3oauno 0OHapyICums 8 dmom 0oKy-
MeHme COYUanbHO-3CMEeMUIecKue COCMAagIsiouue UHCMUmMyma 02panudyeHutl npag Yeiloeexd.
Pesynomamul. ObocHogblgaemcs npednonodicene, Ymo K uOetuHblM UCOKAM UHCTUmMYmd
02paHudenutl npas yenogexa 8 Jexnapayuu OmHocsamcs uoeu NepCoHAIU3MA KaK pasHo8UOHOCIU
coyuanbroll Gunocoguu kommyHumaprno2o muna. Ilepconanucmuueckomy uoeany coyuanrbHoll
2apMOHUU COOMBEMCMBYION NPUHYUNDL PABHOBECUSL MENCOY CE0DOOHBIM PA3BUMUEM Yelo8ede-
CKOU TUYHOCIHOCIIU U YeTOCHHOCIbIO COOOUWECMEa, GTIAI0Ue20Cs YCL08UeM MAKO20 PA3GUMUS,
a makdice 63aUMOCEA3AHHOCIU NPAG YEL0GEKA U €20 00s3aHHOCmel. Jleknapayus 3a10Cund
0010 OCHOBY MENCOVHAPOOHO-NPABOBHIX CIANOAPIOE UHCMPYMEHMAPUs NPABOBbIX OZPAHU-
yeHutl, 00HAKO Npu IMOM ewe He ougepenyuposana ecex e2o snemenmos. llpunyunamu un-
CMUmMyma 02paHuderus RPas Y4eno8eKd, Komopble 6 MelicOyHapoOHOM npase npuobpeiu 3Have-
HUe YHUBEPCATIbHBIX, ABIAIOMCI UX UCKTIOUUMENbHOCTb, (POPMATbHASL ONPEOeIeHHOCb U UC-
uepnvlearowull nepevens yenel oepanuyenuil. K npunyunam, omcymemeyiowum 6 /lexiapayuu,
HO 8blOe/IeHHbIM 8 Opy2ux cocmasisiouux MedxcoynapooHo2o OuLIA npas yerosexkda, OMmHOCUN-
¢l «obugecmgennas HeoOX00UMOCMb OZPAHUYEHUS Y.

KiioueBrnle cioBa: OrpaHHMYCHUs IpaB 4€JI0OBCKaA, 5CTCTHKA IIpaBa, COHHaJ’ILHBIﬁ NOpAO0K,
B3BCIIMBAHUC HeHHOCTeﬁ, conuajbHas rapMOHUsA, IEPCOHATU3M.

Serhii P. Rabinovych

Lviv Laboratory of Human Rights and Citizen

Rescarch Institute of State Building and Local Government
of the National Academy of Legal Sciences of Ukraine
Lviv, Ukraine

HUMAN RIGHTS RESTRICTIONSIN THE UNIVERSAL DECLARATION
OF HUMAN RIGHTS: LEGAL AND AESTHETICA SPECTS

Abstract. Premordial significance of the research is determined by the special status of the
Universal Declaration of Human Rights — document, provisions of which are regarded to be the
norms of the international customary law and its’ acknowledged principles. Research of the
legitimate limitations of human rights institution as the element of the composition structure of
the Declaration allows to rethink philosophical basics of aforementioned institution, that usu-
ally lack attention in the course of branch legal researching. The aim of the article is to find out
the social esthetic foundations of the legitimate limitations of human rights institution and
clarification of legal technical particularities of general conditions formulation of the legiti-

macy in aforementioned Declaration. Methods of research. Combination of the dialectic, struc-

tural and hermeneutic methodology approaches in the course of the Declaration research allows
to identify in this document social esthetic elements of the human rights limitation institution.

@
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Results. The author argues that ideas of the personalism as the kind of communitarian social
philosophy are the ideological sources of human rights restrictions institution. The equilibrium’s
principles of the free development of human personality and the preservation of the community s
integrity, which are the condition of such development, also the correlation between human
rights and duties’ are in accordance withpersonalistic ideal of social harmony. The Declara-
tionlays the foundations for the International Law standards of legal restriction’s tools, but it
had not differentiated all the elements of the mentioned tools. The exceptionality, the formal
certainty and the exhaustive list of the restriction aims are the Universal human rights restriction
institution principles in the International law. There is the lack of «the social necessity of the
restriction» as human rights restriction’s principle in The Declaration, but this principle had
been identified in the other elements of the International Bill of Human Rights.

Keywords: human rights restrictions, aesthetic of law, social order, balancing of values, social
harmony, personalism.

BCTYII

SIKicHa BU3HAYEHICTh 1 CAMOTOTOXKHICTh SBHILA HAHOUIBII PENbeHO BUSIBIAIOTHCS
Ha HOoro MeXxax — el 100pe BiIOMUll OCTyNAaT MiaJeKTHKH TIOBHOIO MIipOIO CTOCY-
€Tbcs (DEHOMEHY TMpaB JIOAUHH. 3 ypaxyBaHHSIM [[bOTO HE JUBHO, IO BCS HOBITHS
iCTOpis JIFOJICTBA MOCTA€E iCTOpPi€r0 OOPOTHOM caMe 3a MeXi MpaB JIOAWHY (2 KOH-
KpETHIIIe — 3a IOpUINYHE 3aKPIIICHHS Ta IOPUIUTHY THTEPIPETAIli0 TAKUX MEXK)
[1, c. 14]. CroroaHi 3HaYHO pijlle MAIOTh MICIIE 3allePEUCHHS IHCTUTYTY IIPaB JIt0-
JUHM SIK Takoro abo K HEBM3HAHHS OKPEMHUX OCHOBOIIOJIOKHUX JIIOACHKHX IIpaB,
aHDK JUCKYCil CTOCOBHO BU3HAYEHHS MEX IPaB JTIOAWUHHU U IIHHICHO-i€papXidIHOTO
CHIBBIHOIICHHS IHTEPECIB 1HAMUBIIIB Ta CHIJIBLHOT, — JUCKYCII, SKi 3 4aCOM HE TiJIb-
KM HE BIIyXalTh, a i, HABIIaKW, Yac BiJ 4acy miJcHIoThes [2—6]. Taka curyaris
BHUIAETHCS TOBOJII 3aKOHOMIPHOI0. AJKEe caMe TTUTAHHSI TIPO MEXI MpaB JTIOAMHH K
Cy0’€KTUBHUX IOPHIUYHUX NPaB € MYHKTOM 3iTKHEHHS pealbHUX COLialbHHUX iH-
TepeciB, 3piBHOBAXKEHHS SKUX, BIIACHE, I BilIOYBa€ThCA NMUIAXOM OOMEXXEHHS IpaB
oKpeMuXx 0ci0 Ta ixHix rpyn [7, c. 234-240; 8, c. 95-96].

Lle, BoYeBHIb, € UM HE HAHOLIBII BArOMOIO IPUYHHOIO, 3 OTJISIAY Ha SIKY aBTOPU
3aranbHO1 Aeknaparii npas jgronuau (gam — [exnaparis, 3AI1J1) — nokymenTa, mo-
JIOKEHHS AKOTO B MIXKHAPOJIHO-TIPABOBIH Ta HAI[IOHATBHINA KOHCTUTYIIHHINA MPaKTHI
HaOyJIH CTaTyCcy HOPM MKHapOAHOTO 3BMYAEBOTO MPaBa Ta HOro 3araJbHOBU3HAHUX
MPUHITUITIB, HE MOTJIM OMUHYTH IMHTAHHS PO MEX1 Ta 0OMEKEHHS IpaB JIOINHH.
OTxe, SIK CIYNIHO 3a3HAYa€THCSl CYYaCHUMHU JIOCIIIHUKAaMU, «3HadeHHs Jlexmaparrii
MOJIATA€ HE TUIBKU B TOMY, IO BOHA 3aKPIIUIIOE TEpeNiK 3arajlbHOBU3HAHUX IPaB
1 cBOOOI JTIOAWHHU, ajie i CTaHIapTH iXHIX oOMexxeHb» [9, c. 97].

VY 1poMy nepuioMy BCECBITHBOMY IPABOJIIOJJUHHOMY aKT1 TEOPETUYHI 3acaau U
MPaKTUYHI IPaBOBI MPUHLUIN OOMEKEHHS MpaB JIIOJWHU OACpKalu JUIIe Hai3a-
raibHIN # mepBuHHAI 00prch. OHAK HEIOOIMIHIOBATH TOKTPHHAIHHOI Ta MPUKIIATHOT
podi [lexnaparii B nuTaHHI BU3HAYCHHS 3arajibHUX 3aca]] IPaBOMipHOTO 0OMEKECHHS
L ]
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IpaB JIIOAWHY He MOokHa. Came HeoOXiTHICTh YTOYHEHHS 1i€1 POoJli 3yMOBIIIOE aKTy-
QJIBbHICTh TOCIIIPKEHHS IOPUANKO-TIPUKIIAJHUX aCIEKTiB 0OMEXEHHSI IpaB JIIOJUHH
B 3/II1JI sk y 3B’s13Ky 13 BimoOpakeHMMH B IIbOMY TOKYMEHTI corianbHO-(dinocod-
CHKHMHU 3acaJaMH, TaK 1 y KOHTEKCTI MMOAAJIbIIOT0 PO3BUTKY IHCTUTYTY IPABOMipHO-
ro 0OMeXXeHHS MPaB JIIOAMHU B YHIBEpCAIbHUX MI>KHAPOIHHUX JJOTOBOpaX, HalllOHAIIb-
HUX KOHCTHTYIISIX Ta MpakTHLi ix 3acTrocyBanHs. DinocodchbKi, TEOPETUKO-TIPABOBi
i Ta’y3eBi IOpUAMYHI aCIeKTH MPOoOJIeMH MeX Ta 00MEKEeHb MPaB JIOAMHN HEOJHO-
Pa30BO CTaBajy MPEIMETOM PO3IIISIAY SIK B YKPaiHCHKOMY, Tak i B 3apyOiKHOMY
npaBo3naBcti (I[1. M. Pa6inosuu [10], M. 1. Ko3wo0Opa [11], I. C. ®dininmosa [12],
0. O. Tpoiueka [13], K. €. I'pepioa [14], A. €. Crpekanos [15], T. B. Minymesa
[16] Ta in. [17]). B okpeMux Bumagkax Taki po3BiJKu 0€3MOCEPEIHBO CTOCYBAIUCS
MUTaHb 3aKPITUICHHS 3acajl 00MEKeHb IpaB Jitoauuu y Jeknaparii [9] abo xx Topka-
nucs ix BignmosigHo [18; 19; 20]. Binmaroun HajeKHE 3ralaHUM HAYKOBUM TIPAIISIM
1 BAroMOCTi JOCIiTHUIILKOT'O BHECKY 1X aBTOPiB, BBAJKAEMO 32 MOKIIUBE 3ayBaKUTH
Opak JAeTaNbHOI YBaru J0 OKPEMHX CTPYKTYPHHX 1 3MICTOBHUX OCOOJMBOCTEH BilO-
Opaxkenns y Jlexmapartii koHIenii 0OMeXeHb TpaB JTIIOIUHU.

1. MATEPIAJIM TA METOAU

3TLJI HayiekUTh 0 THX MOJITUKO-NPABOBUX JOKYMEHTIB, JOCHIJKEHHS SKHX 13
CYTO Tally3eBO-IOPUANYHHX IM3HABAIBHUX MO3MIIH 32 JOMOMOTOIO CIeI[ialbHO Ha-
YKOBOT'O METOAOJOTIYHOr0 IHCTPYMEHTAPII0 HAayK icTOpii Ta Teopil Mi>KHAPOIHOTO
MpaBa Yd HAI[IOHAJILHOTO KOHCTHTYIIMHOTO 3aKOHO/JAaBCTBA a00 XK 13 MEPCIEKTH-
BH JOTMAaTHYHOI 3arajbHOI TeOopii mpaBa 3HAYHOIO MipOIO BXKE BHUEPIIYE CBIl €B-
puctnuHui moTeHIian. Cka3aHe CTOCY€EThCs, BOUCBHIb, SIK Mi3HABAILHUX 3aC00iB
ocMmucIeHHs [lekmapairii B IiJIoMy, TaK 1 TOCTIKEHHS i1 OKpEeMHUX KOHIETITyaThbHUX
€JIEMEHTIB.

3 omisily Ha 1€ MOYKE CTAaHOBUTH 1HTEpEC MPEeACTaBIeHa Y IPOIMOHOBaHIN CTATTI
ciupoba BUKOpUCTaHHS (i10co0(ChKO-€CTETUYHUX MIAXOAIB AJIs aHai3y Micls 3a-
TaJbHUX 3acaj JOIMYCTHMUX 0OMEKeHb IIpaB JOAWHU Vv TekcTi Jlekmapartii. Inetses
PO NOEAHAHHS J1AJIEKTUYHOTO, CTPYKTYPaTiCTCHKOTO i TePMEHEBTUYHOTO METO0-
JIOTIYHUX ITiJIXO/IIB, K€ J]A€ 3MOT'Y TTOJIOJIATH OOMEKEHICTh T'ally3€BOT0 FOPHINIHOTO
TOCTIKCHHS ¥ BHSBUTH y CITOCO01 MpeacTaBiIeHds B [lekmapaiii iHCTUTYTy oOMe-
YKCHb MpaB JIOIUHH ecTeTU4Hi cKi1aaoBi [21]. [Ipu [poMy METOI0TIOTTYHO 3HAYYIITUM
€ Te, 1110 OCTaHHI PO3KPUBATHMYTH IEBHY COIliaJIbHY €CTETHKY, 1[0, CBOEIO YEPTOIO,
MOJKE JIO3BOJIMTH 3aMPONOHYBAaTH OHOBIIEHE OaueHHs Jleknapailii 3 mepcreKTHBU
€JIHOCTI iCTHHH, Onara i kpacu [22, ¢. 526].

Takum 4yuHOM, 3 ypaxyBaHHSM BHKJIAJCHUX BHINE 3ayBar, Mema JIOCIiHKESHHS
Moke OyTH copMyIbOBaHA K BUSBICHHS B Jlexmapartiii coriaibHO-eCTETUYHUX 3a-
caJl IHCTUTYTY MPaBOMIPHUX OOMEKEHb MPaB JIOJAUHUA Ta YTOYHEHHS FOPUIUKO-TEX-
HIYHUX 0COOJIMBOCTEN 3aKPITUICHHS 3arallbHUX YMOB iX mpaBoMipHOCTI B [lekmapartii.
@

49



Bicuuk Hauionaabnoi akagemii npaBorux nayk Ykpainn Tom 25, Ne 3, 2018

2. PE3VJIBTATHU TA OBI'OBOPEHHS

2.1. Coyianvho-ginocoghcovki 3acaou oomedicennsi npas aoounu y 3111

OkpiM HaWBKIWBIIIHNX IMOJTITHIHOTO ¥ TpaBoBOTO acmekrtiB Jlekmaparii, 1i mpu-
KMETHOIO OCOOJNHMBICTIO € TAKOK BUMIP €CTETHUHUH, SKHH CTOCYETHCS 30BHIIIHBOT
(hopMH BUPAKEHHS TOJTITUKO-IIPABOBOTO CEHCY, KOMIO3MLI{ JOKyMEHTa Ta 3B’SI3KiB
MIX HOro OKpeMUMH elleMeHTaMu. BinnoBinHo 1o 3amaymy pospoOuuki 34T, ii
cTarTi OyJl0 OpPraHi3oBaHO HE 3a «TOPHU30HTAJIBHUM» NPUHIMIIOM, SIKOMY BiAIOBi-
nano 6 mpocTe JNiHiIHEe HAaHW3YBAaHHS PIBHO3HAYHUX MPHUIKCIB a00 X BUKIAIY TO-
JIOKEHb, 3HAYYLIICTh SIKUX 3MEHIIyBasacsi O Miporo iX BiiJaseHHs BiJl MOYaTKy 10-
KyMEHTa, ajie HaTOMICTh 3a MPOCTOPOBHM MPUHIIUIIOM OpTaHi3amii pyxy duTada ii
TEKCTOM «3HH3Y JOTOPHY.

Lle yMOXIMBIIOETHCS 3aBISKH TOMY, IO CTPYKTypa Jeknapanii ynoaiOHoeTbes
MoOyI0BI aHTHYHOTO MOPTUKA. Y MBOMY «IOPTHKY» [Ipeambyna ciyrye oCHOBOIO
(cxomamm); cTarTi, IPUCBIYCHI OKPEMHM IIpaBaM JIIOIAWHHU, BAKOHYIOTh POJIb KOJIOH;
3HAUEHHSI K TPHOX 3aBEPIIATIbHUX CTATEH MOJIATA€ B TOMY 110 BOHH YBIHUYIOTH COO0I0
Bcro ii OynoBy: Pene Kaccen — 3Hanuii QppaHiy3pknuil IpaBHUK Ta OAMH 13 aBTOPIB
TeKCTy O(imifHOTO MPOEKTY IILOTO JOKYMEHTa — PO3IJIsSAaB MPUIIACH cTaTel 28 i 29
SIK «(POHTOH» YCBhOTO «IOpTHKa» Jlexnaparii. 3 Takol NepCIeKTHBH CMHCI 1 TPU3HA-
YEeHHsI IPaBOOOMEXyBalbHUX NMpunuci Jlexnapanii po3KpuBalOThCS B 0COOIUBUIH
croci0: po3MIMIEHHS WX CTaTeH HAPUKIHII TEKCTY 3yMOBJICHE HE X MaJO3HAYHIC-
TIO, aJI€ 3arajbHOIO JIOTIKOIO «BEpTHKAIBHOI» apXiTekToHiku [leknapanii, opraniza-
€10 po3ropTaHHs 3MicTy Bix [IpeamMOynu i 10 3aBEpIICHHS TOKYMEHTA, SIKE MIO0CTaE
pajie Horo BEpUIMHOIO, aHiXk KiHIIEM. 3ayBaKMMO, 110 Ha MPOTHBAry TAKOMY ITijI-
xony B MiKHapoJHOMY MakTi PO LUBLIBHI Ta mojiTuuHi npasa (1966) (mani —
MITLIIIIT) 3aranbHi TpaBoOOMEKyBaNbHI 3acTepekeHHs BUHeceHi B po3ini 11 (crar-
Ti 4 15), a 3acTepexeHHs mwoao Tiymadenus [lakty monano B po3a. V. Y Mixnaposa-
HOMY ITaKTi PO €eKOHOMIYHI, COIlialibHi Ta KyIbTypHi mpasa (1966) (nami — MITECKII)
TaKi 3aCTePEIKCHHS TAKOXK PO3MIIIIEHO Ha TOYATKy JIOKyMeHTa, y 4. 11 (cT. 4), a mpaBo-
TIyMa4Hi 3actepexxeHHs [lakty momano B 4. [V'.

[Moni6Ho mo monoxensb [IpeamOynu i mepmmx aBox crarei Jexnapanii, Tpu ii
3aBepIIaJIbHI CTATTi MAIOTh YHIBEPCaJIbHUN XapaKkTep, CTOCYIOUUCh HE OKPEMHX BUIB
MpaB JIOIUHH, a 3arajbHUX YMOB iX 3[IHCHEHHS 1 MPUHIIMITIB TIIyMa4eHHs JIOKyMEH-
ta. Crartsa 28 Jleknapauii mporoyomrye npaBo KOKHOTO Ha COLialbHUAN 1 MIKHAPO/-
HHW TTOPSAIOK, MIPU SKOMY TIpaBa i cBOOOIN, BUKJIAACHI B Hiil, MOXKYTh TTOBHICTIO
3nifcHIoBaTHCs. PeanpHicTh Ha3BaHuX y Jleknaparii mpaB JIoAWHU MOTpedye icCHY-
BaHHs 30BHINIHIX YMOB Ta JI€BUX IHCTUTYIIHHUX MEXaHi3MiB, CTBOPEHHX SK Ha
PiBHI OKpPEMOT0 CYCIHiNbCTBA ¥ HAIIOHAIBHOI JAepKaBH, TaK 1 HA MI>KHAPOTHOMY

'V migroroiaenomy Cexperapiarom OOH mpoekri mrany MikHapoaHOTo Oi/uis IpaB JIOAWHA Bij

09.06.1947 npunIMny, siKi cTocyBanics 000B’s13KiB nepen cycninbeTBoM («Duties towards Society») Ta
obmexeHHs mpaB («Limitation of Rightsy), mpononysanocs gatn y monepennix crarrsix («Preliminary
articles») 11 2[23].

®
50



Bicuuk Hanionaabnoi akagemii npaBoeux nayk Ykpainn Tom 25, Ne 3, 2018

piBHI. CYKymHICTh TAaKHX YMOB, BKIFOYHO 31 3TaJaHUMHU MeXaHi3MaMH, YTBOPIOE TOH
MOPSIIOK, 32 HAsIBHOCTI SIKOTO TiMBKM 1 MOXKYTh OyTH MOBHICTIO 3A1HCHEHI MpaBa
1 cBoOoam, BUKIaAcHi y Jlekmapaiii — mopsiaok, mpo skuil y [IpeamOysni HaeTbes sk
PO «CBIT, B SIKOMY JIOAU OynyTh MaTH CBOOOMY CJIOBA i HEepeKOHaHb 10yAyTh BiJIbHI
BiJl CTpaxy i Hy»KAu». 3 1HIIOTo OOKY, BIICYTHICTh IIMX YMOB YHEMOXKITUBIIIOE pealli-
3aIlito mpaB i cBOOO JIFOIUHU Ta X e(PeKTUBHICTH, PO AKy Haetrbes y [IpeamOyiri.
YHacHiI0K [bOTO BiJMOBIIHUN COLIAJIBHUM 1 MIXXKHAPOAHUU MOPSAOK (aHT. social
and international order)' crae npeaMeToM MOCTIHHOT HEOOXIAHOCTI, MPEAMETOM
0a30BHUX MOTPeO JIOAWHU. 3 ypaxyBaHHSIM BCTYIHOTO moJiokeHHs Jexinapanii mpo
HEOOX1THICTh OXOPOHU IMPAB JIOAWHHN CHUJIOI0 3aKOHY € MiJCTAaBH CTBEPI)KYBATH, III0
MOBa Ma€ UTH NPO MOPSAJOK HE TIIBKHU 3arajlbHOCOLIaNbHUMN, a i PO I0PUIUYHUH,
BiJOOpa)KyBaHUH CHOTOJHI TAKMMH BKpail MIMPOKUMH TOHSTTSIMH SIK TIPaBOBa Jep-
»kaBa abo X BEpXOBEHCTBO ITpaBa. TakuM YHHOM, BUHHKAE MTPOTOJIONIEHE Y CTATTi 28
sui generis cy0’€KTUBHE «METa-TPaBO» MPaB JIOAMHMU: 11 MPaBO HA TAKUN COIiaTIbHUHI
1 MDKHApOIHUN TIOPSAZIOK, Y SIKOMY MOXKYTh OyTH MOBHICTIO 3/[ICHEHI BUKIJIaJEHI B
Hexnapauii npasa i cBoboan. [Hakme Kaxxydu, MOKe HTHCS BKE€ PO CBOIO POAY
«TIpaBo JIOIMHYU Ha BEPXOBEHCTBO NPaBay, B SIKOMY OCTAaHHE MTOCTAE BXKE MPABOBUM
Omarom, Tak O MOBHTH, MaKpOPiBHSI.

[epemymMoBH AJIsl TAKOTO MOPSAKY, BIACHE, i OKPECIIOIOTHCS B HACTYIHIH, 29 cTaT-
Ti [lexmaparii. O4eBHUIHO, IO TaKi IEPETYMOBH MOXYThH OyTH CTBOPEHI JIMIIIE B THX
CIITBHOTAX, SIKi 320€3MeUyBaTUMYTh 3raJJaHui BUILe Mopsiaok. @opMyBaHHS JTIOIUHO-
LEHTPUYHOTO MOPSIAKY (SIK, 3pEIITOI0, Oy/Ib-SIKOTO MOPSAIKY B3araii) MepeHOCUTh
LIEHTP Baru Ha coLiajbHI IepeIyMOBH 3a0€3MeUeHHSI KOXKHOMY WICHY CHUIBHOTH
MOXKJIUBOCTEH BIJILHOTO 1 IIOBHOTO PO3BUTKY.

Tpu nmpurmmricu ctatTi 29 MICTATH BiANOBITHO:

1. BuximHuii IPUHIMIIL iCHY8aHHS 0008 '3Ki6 1H00UHU w000 cnitbHomu (auri. duties
to the community, ¢p. devoirs envers la communauté). OHTOJIOTIYHIUM BUTOKOM IMX
000B’SI3KiB SIK COIIAILHOTO TIOBUHHOTO CITYTY€ CIUIBHOTHA, KOMYHITapHa 3yMOBIICHICTh
PO3BUTKY JIFOJICEKOT 0co00BOCTiI (aHriI. personality, dp. personnalité), came couiaiabHe
cuiBOyTTs mojei. «Kpenutopomy 100 JOIUHH SK HOCisT 000B’SI3KIB BUCTYIAE Ta
CIITBHOTA, YYaCHUKOM 5IKO1 € JronuHa. TakuM unHOM, y Jlexmapariii mporisaaThes
3acajd COIIALHOTO MEepCOoHANI3MY (He MOYKHA BUKITIOYATH, IO BiMMOBITHI MPUTTACH
3a3HaJIM BIUTUBY 171l KaToIMLBKOTO (inocoda npasa XKaka Mapitena — aBropa npari
«IIpaBa moaunu 1 npupoaHe npasoy» [23; 24; 25], KOTpHid, SIK BioMO, OYB OJHUM
3 HanOinmpm aktuBHUX wieHiBKoMicii FOHECKO 3 miaroroBku mpoekty [lexmapartii
[18, c. 1155-1156; 26]. Xpuctusncreko-nidepaiabHa nporpama MapiTeHa ocTaTOuHO
ckiranacs Bxke B 30-1 poku muHynoro cropigus [27; 28; 29; 30]. IlepconamicTuaHa
KOHIICTIL[isl MUCITUTEISI, PO3BUHYTA Y Horo poboti «IHrerpansuuii rymanizm» (1936)

! O®paniysskuii Texet Jexnapanii MictuTh fenio iHmie GopmynoBanus: «Toute personne a droit a

ce que régne, sur le plan social et sur le plan international, un ordre tel que les droits et libertés énoncés
dans la présente Déclaration puissent y trouver plein effety.
®
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1 OLTBIII TMi3HIX TpaIAX, TPOTHCTABIABCS 0€3yXOBHOCTI 3aX01y W KOMYHICTHIHOMY
TOTAJITAPU3MY SIK JIBOM IMIOCTACSIM KPH3HU T'YMaHICTUYHOT KYJIBTYpH. 3alTpOIIOHOBAHUN
MapiteHoM cortiadpHuH 11ean nepeadadaB KOPIOPATUBHE CITIBPOOITHUIITBO JIIOJCH,
HaJICKHUX JI0 PI3HUX CYCHUJIBHUX TPOIIAapKiB (MTiAMPHEMIIIB, pOOITHUKIB Ta IHTEIITeH-
1i{) y ITIOpaTiCTHIHOMY CYCIIJIBCTBI, 3A1HCHIOBaHE 33U [IHHOCTEH «CITIJIBHOTO
OJslara» ¥ KiHIIEBOI TEICTUYHOI OpieHTAILI].

Ocrarounuii BapiaHT TekcTy Jlexmapariii, BUpoOIeHNH B pe3ybTaTi TOCTPUX JIHC-
KyCi#l 1 KOMITPOMICIB 1 pO3paxOBaHWH Ha MiIICAHHS MPEICTABHUKAMHU PI3HUX JAEPIKaB,
31 3pO3YMUIMX IPUYUH YK€ HE MIT MiCTUTH CJIiiB Oy/b-s1K0i KOH(eciiiHOT 3aaHTaxo0-
BaHocTi. [Ipote, B odimiitHOMY TEKCTi HE MOKHA HE TTOOAYNUTH TTEBHUH BiIOUTOK 3a-
raJIbHUX 3aCajl IePCOHATICTHYHOT collianbHOT (itocodii, HaBe e HUX, IIIONPaB/Ia, 11032
3B’SI3KOM 13 HaJIIPUPOIHUM JDKEPEIIOM i 0e3 TelIeoIoTigyHOl CKIaioBoi. IneTses, mo-
nepiie, npo 3a3HadeHe B [IpeamOyimi (hyHIaMeHTalbHE 3HAUYEHHS JIFOJChKOT MAHOCTI,
BJIACTUBOI BCIM WJICHAM JIFOJICBKOT CiM’1, @, TO-ApyTe, PO PO3IISIYBaHI MOJIOKEHHS
crarti 29.

TekcT ocTaHHBOT MOPOJIKYE MUTAHHS PO T€, YU Oy/b-sKa CIIILHOTA BIPAB1 BH-
Marartd Bij] CBOTO WJieHa BUKOHAHHS 03HAYeHHX 000B’s3KiB. 3alie’HO BiJ 0OpaHOTro
IHTEPIPETALIMHOIO MiAX0AY BIJANOBIAb HA 1€ MUTAHHS MOXE OYTH 1HIUBIAyaTiCTHY-
HOI0 200 x KoMyHiTapHOt0. Tak, M. [ ieH10H, Haar04uu, sIK BUIA€THCS, 0OMEKYBaIb-
HE TIyMadeHHS CTaTTi 29, BKa3ye, IO 3TiHO 3 II€I0 CTATTCI0 000B’SI3KU JTIOAUHU
BHHHKAIOTh JIMIIE MO0 TAKOI CIUIBHOTH, B SIKii 3a0€311e4y€eThCsl BUIBHUN 1 TOBHUUN
po3BHUTOK i1 ocoboBocTi [18, c. 1169]. OgHak Take po3yMiHHS Ha MPAKTHUII HaBPSI
YU MOXe OYTH MiJICTaBOO JUIsl YBUIBHCHHS JIFOAMHY BiJl BAKOHAHHS 11 COLIaIbBHUX
000B’sI3KiB J10 3’SICYBaHHSI IUTAHHS PO CTYIIHb MEPCOHOIEHTPUYHOCTI CHITBHOTH,
JI0 SIKOT BOHA HaJEXHUTh. bpak 03HAYEHOT SIKOCTI MOYKE BIUTMBATH HA 3MICT 1 00CsAT
TakuX 00OB’SI3KiB, OJIHAK HABPSI UM CIIPOMOXKHHI MOPAJIBHO U FOPUIUIHO BUIIPAB-
JIaTH IIJIKOBUTE 3BUIBHEHHS B HUX.

2. 3azanvui ymosu donycmumocmi oomedncens npu 301UCHeHHI NPaeg AOuHU, a00
XK KpHUTepil MpaBoMipHOCTI MomiOHNX oOMexeHb. Taki yMOBH MOXYTh Ha3WBaTUCS
nidepaTbHUMH MPUHIIUIIAME «OOMEKEHHSI 0OMEKeHb TpaB Joauan». CyTTeBo, 110
P [[bOMY HEOOXiTHICTh BCTAHOBIICHHS IMEBHUX 00MeXeHb («limitations») sk Taka
YKOIHUM YHHOM HE CTaBUTHCS IIi/I CYMHIB, Ha 10, SIK BUAAETHCS, BKa3y€e caMe CII0OBO-
cnonyuenss «shall be subject to» («miansrae»), BKUTE CTOCOBHO «KOKHOTO» SIK
cy0’exTa mpas.

3. 3acmepesicennsi 000 HeoOXiOHOCMI 30IUCHEHHS NPAG IIOOUHU GUKTIOUHO 3210-
o 3 yinamu i npunyunamuy OOH. oro MoxHa PO3INSNATH AK CBOEPiAHUIL IPOSB
MIKHapOIHO-TPaBOBOTO KOMYHITapu3My i — mopsix i3 crarrero 28 3/I1JI — sx peso-
JIIOIIIHE IS MI)KHAPOJHOTO MpaBa BU3HAHHS ICHYBaHHS MPABOBOTO 3B’ 53Ky MiX
OKPEMOIO JTFOANHOI0 Ta BCECBITHHOIO MIKHAPOIHOIO CITIIEHOTOO .

'V mpoekrax miany MixkHaponHoro Giuist npaB sroauan Bix 04.06.1947 p. ta Bix 10.06.1947 p.,
nigrotoBneHux Bimainom 3 mpas monuan Cekperapiary OOH, a Takoxy mpoekri Big 12.06.1947 p., mia-
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Takum ynHOM, v Jlexmapartiii: a) BCTAHOBIEHO YMOBH MTPaBOMIPHOCTI 0OMEKeHb
rpaB i cBOOO/I JIOIMHU HA HAI[lIOHAJIBHOMY PiBHI 1 BOAHOYAC 0) BMIIIICHO MIX>KHAPO/I-
HE OOMEKEeHHsI IPaB JIOAUHH. TakKuM YMHOM, 3aKJIa/JCHO 3arajbHy METOJOJOTIUHY
OCHOBY ISl 3HAXOKEHHS OaaHCy MiXK MOTPEOOI0 BITLHOTO 1HIWBITyaIFHOTO PO3-
BUTKY U cycmisibHuMHE noTpebamu. Llel O6ananc 3abe3neuyeTnes, 3 0IHOTO OOKY,
BUMOTOIO BiITOBITHOCTI HAIlIOHAIBHUX MPAaBOOOMEKYBATLHUX 3aC00iB MPUTTHCY
YacTHHHU JIpyToi cT. 29 Jleknapariii, a, 3 IHIIIOro —3a00POHOIO OPYIICHHS YHIBEPCalh-
HHUX MIXKHApOJHO-IIPAaBOBUX 3acaj (aHTi. purposes and principles of the United
Nations, bp. aux buts et aux principes des Nations Unies) y TOBEIIHII 1HIUBI/IIB.
[IpoTuBary 3acTepeXeHHIO YaCTHHH TPEThOI CT. 29 CTAaHOBIATH MPHUMHUCH cTaTTi 30
Jexmapartii, siki 3a00pOHSIOTH 11 TUIyMadeHHS y CIIOCiO, CIIPSIMOBAHUHN Ha 3HUIIICHHS
(destruction, la destruction) BUKJIaJICHUX Yy Hil TIpaB i CBOOOI.

Takum 4MHOM, MOCHIIOBHICTh BUKJIAy 1 CMHCIIOBE PO3TOPTAHHS 3aBEPIIAIbEHUX
«akopaiBy [leknapaliii BTiUIIO€ B3a€MO3B 130K MpaB Ta 000B’sI3KIB B IXHbOMY iH/IMBI-
IyaJbHOMY i KOJIGKTUBHOMY, 0COOOBOMY Ta iHCTUTYLifHOMY BuMipax. Lle 3ymoBitioe
TiaNeKTHYHUN PUTM BUKIIAAY 3aBEpIIATbHUX MpHUMNHCIB Jlexmaparltii: mporoiomeHHs
MeTa-TpaBa JIOIUHH (CT. 28) — BU3HAHHS 000B’SI3KiB JIIOJMHH (YacTHHA Tepiua cT. 29) —
MIPaBOOXOPOHHI 3acau 0OMEKEHb TPaB JIFOINHU (YacTHHA Jpyra cT. 29) — 000B 30K
HAJIC)KHOTO 3/IiIHCHEHHS TpaB JIIOJMHU (YacThHA TpeTs cTarTi 29) — mpaBo3ade3nedy-
BalbHUIM crioci0 TirymadenHs [exmapartii (ct. 30). Jlorika moOya0BH KOMITO3UIIITHOTO
3aepmreHHs 3/1[1J1, sske okpecitoe KOHTYPH HOBOTO CBITY, BUPA3HO 3aCBiTIY€ 3araib-
HY CMHUCJIOBY CHpSAMOBaHicTh Jleknapanii i ci1yrye KOHTEKCTOM, y SIKUH Mae OyTH
BMIIIICHa KOXKHA CHUTYaIlis OaJlaHCYBaHHs KOHKPETHHX iHTEpECiB iHAMWBiAA, 3 OJHOTO
00Ky, 3 iHTepecaMy MiATPUMAHHS CYCIUIBHOTO i MiYKHapOAHOTO MOPSIIIKY, 3 1HIIOTO—
MIOPSIKY, 32 SIKOTO 1HIWBIyalbHI IHTEpeCH MOXKYTh OyTH 3a0e31eUeHi BJKe SK THITOBI
Ta 3 ypaxyBaHHSM 3HAYYIIOCTI 1HINMX COIIANBbHUX 1HTEpeCiB. Ik BHIAEThCS, 1151 Jlia-
JICKTUKA THIUBIyalbHUX MIPaB 1 COLiAILHUX 000B’SI3KiB BTUTIOE MPUTAMaHHy aHTUYHIN
eCTeTHII ifeto rapMoHii. TyT WaeTbest Bke PO TapMOHIIO COIIANBbHY, Kl v cdepi
[paBa BiJIIOBi1a€ NPUHIIMI PIBHOBArd IHHOCTEH PO3BUTKY 0COOMCTOCTI 1 MyOmiYHUX
HiHHOCTEH, crinbHOTO Omara [31, c. 158—164]. Orxe, miHHiCHUH acriekT Jlekmapartii
JI03BOJISIE TIOETHATH 30BHIIIHIN, (HOPMaNBHO-ECTETUYHUN BUMIp TOKYMEHTA i3 HOTO
BHYTPILIHBO-3MICTOBHM, COLIIaJIbHO-€TUYHUM BUMipOM.

2.2. 3acanvui 3acadu npasomipHoz2o oomedicents npas noounu 6 3/11J1

VY wactuHi apyrid cT. 29 BMILIEHO 3araibHi NPUHIMIIN IHCTUTYTY OOMEXCHHS MpaB
JIOMUHU, K1 y MDKHaApOIHOMY TpaBi HAOyIyTh 3HAUCHHS yHIBepCcaIbHUX. TaKuMU
MIPUHLUTIAMH €:

rorosieHoMy CekperapiaToM, 6a30BUil MPUHIKIL, 3TiHO 3 SKUMH JIOAWHA Ma€e He TIJIbKU MpaBa, a if
000B’s13KH LIONI0 CYCIIBCTBA, YWICHOM SKOTO BoHA € («man does not have rights only; he owes duties to
the society of which he forms par»), a Takox IPUKMETHY KOCMOIOJIITHYHY 3aca1y, 3T1JHO 3 SIKOIO JIFOANHA
€ TPOMa/STHUHOM SIK 11 JeprKaBH, Tak i cBiTy («man is a citizen both of his State and of the world») Gy:0
BMimieHo y TekcTi [IpeamOynu [28; 29; 30].

®
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1) BUKITIOYHICTH YMOB BCTAHOBJICHHS OOMEKEHb (CIIemiaabHO-103BITEHUHN TPHUH-
LM, 3BiIKK BUILTUBAE 3a00pOHA iX MOMMPIOBATBHOTO TIIyMadeHHS;

2) ¢opmanbHa BU3HAYCHICTH OOMEXEHHS, BUMOTa BCTAHOBJICHHSI OOMEXEHD
«3aKoHOM» (aHTI. determined by law, &p. établies par la loi);

3) BUYEPIHICTH NEPETIKY MPABOMIPHUX IIJICH BCTAHOBJICHHS 0OMEXKEHb 1 IPaBO-
MIpHICTb TiJIbKH TAaKHX I[iIJIel BCTAHOBIIEHHSI 0OMEXEHb, SIK-0T 3a0e3MeueHHs: a) Ha-
JIS)KHOTO BU3HAHHS 1 TOBAru mpas 1 cBOOO 1HIINX; 0) CpaBeATTMBUX BUMOT MOPaJi;
B) TPOMAJICHEKOTO TIOPSIKY; T') 3arajbHOTO J0OPOOYTY B IEMOKPATHIHOMY CYCIIIBCTBI.

OTxe, 3rigHo 3 [lexnapaiiero, CyCniIbHUMU IHTEPECaMH, SIKi MOJKYThb BUIIPABIO-
ByBaTH OOMEXCHHSI TIpaB i CBOOOJ JIOAUHU, €: TIpaBa i CBOOOMM 1HIIHUX JIIOACH;
0) crpaBeUIMBI BUMOTH MOpaJi; B) IPOMaJICBKUI MOPSIOK; T') 3arajJbHUi 100poOyT
(anrn. general welfare, dp. bien-étre general) y 1eMOKpaTUIHOMY CYCIIJIHCTBI.
YMOBHO TyT MOKHA BECTH MOBY TIPO TIPUBaTHI («IIpaBa i CBOOOIN IHIINX JTIOACH» ) i
myOmiuHi («BUMOTH MOpalli», «IPOMaJChKHI MOPSIOK» 1 «3arajbHUi 100po0yT»)
oOMexxeHHs rpaB JoauHu. [1pu 11soMy mpaBoMipHICTH MyOTI9HUX 0OMEKEHb 3yMOB-
JOETHCA 1X XapaKTEPUCTUKAMH SIK CIIPAaBEUIMBUX (1LI0A0 BUMOT MOPaJi) Ta AEMOKpa-
THYHUX (I[0JI0 3aCTEPEIKECHHS PO 3arajibHuil 100poOyT (auri. public order, Gp.
["ordre public). 3 ypaxyBanaam npunucis ct. 21 3[AI1JI € miacTaBu mpumyckaru, o
BHMOTa JEMOKPAaTU3MYy CYCITIJIbCTBA MOXKE OpaTHCs 0 YBard TakoX i MPH OLIHII
MIPaBOMIPHOCTI BUMOT CYCITHFHOT MOpaJjli Ta TPOMAaJChKOTO MOpsSAKy. BkazaHi ceH-
co0OMeKyBaJIbHI 03HAKU 10JaTKOBO MiATBEPAXKYIOTh IPIOPUTET 3asiBieHUX y Jlexia-
partii 1i0epanbHUX IIHHOCTEH 1 MparHeHHs 11 aBTOPIB J10 MAKCUMAaJIbHO MOYKJITHBOTO
3a0e3mneueHHs iHUBIIyaIbHOI CBOOOH 0COOH.

[TopiBHSIHHS TIEpeNiKiB CYCHUIBHUX 1HTEPECIB, SKI CTAHOBJISTH JIETITUHMHY IOpH-
IUYIHY TiACTaBy (METY) 0OMEXECHHS, HaBEICHNX, 3 OJHOTO OOKY, ¥ cTarTi 29 Jleka-
pauii, Ta, 3 iHIIOTO — B MI>KHApOJHHX J0TOBOPAX, Kl pazoM i3 Jleknapariero ckinanu
MixxHapomHUii 01Nk TIPaB JIIOAWHU, BUSABIISIE ACsAKl BIAMIHHOCTI MK HAUMH. Taki
BiIMIHHOCTI TIOJISATAIOTh, TIO-TIEPIIE, Y FOPUIUKO-TEXHIYHOMY PO3BE/IEHH] 3arajbHIX
MPaBOOOMEKYBAJILHUX 3aCa]] 1 3aCTEPEKEHB 111010 OKPEMHUX ITPaB i CBOOO/I; MO-1IpyTe,
Yy BU3HAYEHHI JEIIO BiIMIHHHUX JIETITUMHHUX IliJiIel 0OMEXeHb I OKPEMHX IpaB
1 cBOOO, MO-TPETE, y BU3HAUCHHI TAKUX LIJIEH MUISIXOM KOHKpETH3alii y MibKHaApOIHUX
JIOTOBOpaXx MyONIIYHIX IHTEPECIB, K OXOTUTIOIOTHCS MOHATTAM 3arajibHOTO 100pO0yTY
(anrn. general welfare, dp. bien-étre general) y 1eMOKpaTHYHOMY CYCITiJIBCTBI.

Oxpim Toro, npukmeTHO0 ocobnuBicTio MITECKII crano 3akpirnsienHs y foro
CTaTTi 4 3acTepeKeHHs, 3arajoM aHAJOTIYHOTO YacTuHi 2 crarti 29 Jlexmaparmii:
«/lepxaBu, siki 0epyTh ydacTh y oMy [1akTi, BU3HAIOTH, IO BITHOCHO KOPHUCTYBaH-
HsI THUMU TIpaBaMu, IO iX Ta YW 1HIIA JeprkaBa 3a0e3medye BiAMOBIIHO O IIHOTO
[TakTy, nana neps>kaBa MOXK€ BCTaHOBIIIOBATH TUIBKM TaKi OOMEKEHHS IIUX MPaB, SKi
BH3HAUYAIOTHCS 3aKOHOM, 1 JIUIIE OCTIJIbKU, OCKUJIBKH 1€ € CYMICHUM 3 IIPUPOJIOIO 3a-
3HAYEHUX MPaB, 1 BUKIIOYHO 3 METOIO CHPHUATHU 3arajlbHOMYy H100poOyTy B IeMOKpa-
TUYHOMY CYCHiNBCTBI». [Ipn IbOMY BiAMIHHICTH MiX 3arallbHUMHU (hOpMyJIaMH IPaBo-
L ]
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00MeXeHb KOKHOTO 3 IIUX JOKYMEHTIB MOJSATa€E, 3 OMHOTO OOKY, Y BiZICYyTHOCTI
3raaxu B [TakTi mpo iHMIl JIeTiITUMHI iHTepecH, OKpiM 3arajibHOro 100po0yTy B AEMO-
KPaTHYHOMY CYCIUJIBCTBI, @ 3 IHIIIOTO — Y JOJaTKOBOMY BCTAHOBJICHHI Takoi yMOBHU
SIK CyMICHICTB 13 IpUpPOAOI0 00MEXYBaHUX NpaB (aHr. only in so far as this may
be compatible with the nature of these rights; ¢p. dans la seule mesure compatible
avec la nature de ces droit). Ha morns aBropa, TaKHii TiIXi]] € IUTKOM BUTIIPaBIaHIM,
OCKIIBKH MOHATTS 3aralbHOTO A00p0OYyTY MOXKE pO3IIISIIATHCS SIK TaKe, 10 OXOILIIOE
JETITUMHI il 00MekeHb, 3ramani y yactudi 2 c¢t. 29 3/I1JI, i BimcyTHi y CT. 4
MIITECKII.

Jexnapaliist psMo He BAOKPEMITIOE KPUTEPII0 CYCIIbHOT HEOOX1THOCTI (ITPpoTop-
LIHOCTI) 0OMEXEHHs ITpaB 1 CBOOO IK CAMOCTIHHOT YMOBH MOTO MPaBOMiIpHOCTI Ta
3acaay, MOKJIWKAaHOI 3a0e3meuyBaTu TapMOHII0 TPaBOOOMEKYBaJIbHHUX 3aC00iB i3
JIETITUMHUMU IIIIMH OOMEKEHb.

dopmyna yactuHu Apyroi ct. 22 (aHri. solely for the purpose of securing due
recognition and respect for...) He pO3pi3HS€E KPUTEPil JIETITHMHOCTI METH OOMEKEH-
HS Ta CYyCHIbHOI HEOOXITHOCTI 00MexeHHsI, TOOTO foro gomipHocTi. OTXxe, Ha
BIZIMIHY BiJ O1JbII Mi3HIX JJOKYMEHTIB 1 MDDKHApOJHHUX JOTOBOPIB y cdepi npan
1 CBOOOJT JTFOIMHU, 32 TEKCTOM YaCTHHU JpyTroi cT. 22 Jlexmaparii HeoOXigHICTH 00-
MEXCHHS Y JIEMOKPaTHYHOMY CYCIHIJIbCTBI BUCTYIA€ €IEMEHTOM JOMYCTHMOI METH
00MEXKEHHS, a He CAMOCTIHHUM KPHUTEPIEM OIIHIOBAHHS Horo mpaBoMipHOCTI. Lleit
KpUTEPiii HIIe HeIBHO BUKOPUCTOBY€eThCs Y [IpeamOyni Jlexmnapaii nis 3a3HaueH-
HSl CYCIUIbHO-TIONITHYHUX MPUYUH MPUUHSATTS JTOKyMEHTa Ta EKCIUTIUTHO — B 11
«comiaapHuX» cTarTsax 22, 23 1 25 sk BKa3ziBKa Ha xapakrtep i oOcsir 3aXoAiB, IO
MarTh OyTH 3MIMCHEHI JIepKaBOK y cepax COIiaJbHOTr0 3a0e3IMeUeHHs Ta Mpaili
1 3a0e3mevYeHHs JOCTAaTHLOTO JKUTTEBOTO piBHA. HatoMicTh yxke B MITLIIII sk ipak-
TUYHOMY MIKHAPOJHO-IIPABOBOMY iHCTPYMEHTI Li€ BasKJIMBE PO3Pi3HEHHS MpoOBeie-
HE IIUJIKOM YiTKO 1 HEIBO3HAYHO IIO/I0 IpaB, 3adikcoBaHmWX y ctarTiax 12, 14, 18, 19,
21, 22: y 3aranbHiil popmyii in conformity with the law and which are necessary in
a democratic society (bp. conformément a la loi (prévues par la loi) et qui sont
nécessaires dans une société démocratique) abo x y Iemo BiAMiHHAX aHTITIHCHKIX
1 ppaHmy3pKux (GOpPMYIIOBaHHSIX, TAKUX K «are necessary to...», «are necessary
for...», «strictly necessary»; «nécessaires pour...». Kpurepiit cycminpHoi HE0O0Xi1-
HOCTI OOMEXEeHHS IMILUTIIIUTHO BUKOPHCTAHO TaKOXK B iHIMUX HopMmax llakry: mis
BHU3HAYEHHS KPUTEPIiB MPaBOMIpHOCTI OOMEXKEHb 32 YMOB HaJ3BUYAHOIO CTaHY
(4. 1 ct. 4) Ta cTtocoBHO HU3KM iHIMMX npaB moauHu. B MITECKII xputepiit HeoO-
X1AHOCTI 0OMEKEHHS B AEMOKPATHUYHOMY CYCIIJIBCTBI MPSIMO BHOKPEMIICHO Y CT. §
B 3B’SI3KY i3 MpaBOM Ha 00’ emHAHHA y TIpodeCiiiHi CIiIKH. 3a3HAYNMO TAKOXK, 110 ¥
Cipaky3bKHX MPUHIHANIAX OOMEXKEHb 1 BiJICTYITIB BiJ] MOJIOKeHh MiXKHAPOAHOTO TaK-
Ty PO IMBUIBHI Ta moniTHyHi npasa (1984) [32] kpurepiii HEOOXiAHOCTI OOMEKEH-
HS pO3’ICHIOETHCS OKPEMO BiJl MUIBOBHX (ITYHKT 6) KpUTEPiiB HOT0 MpaBOMipHOCTI
(m. 10 po3n. 1. A).

@
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BUCHOBKH

TakuM YMHOM, ICHYIOTB TiJICTABU JIJIS IPUITYIISHHS, 1110 /10 1ICHHUX BUTOKIB IHCTH-
TyTy oOMexeHb npaB jiroaunu B 3/11JI Hanexats inel nepconamnizMy sk pi3HOBUAY
KOMYHITapUCTCHKOT comianbHoi dinocodii. [lepcoHanicTHYHO TPaKTOBAHOMY iJ1ea-
JIy COIialibHOT TApMOHIi BiJIITOBi1a€ MPUHITUT 30aJIaHCOBAHOCTI, PIBHOBAru IiHHOC-
Ti BUIBHOTO PO3BHTKY OCOOMCTOCTI 31 30€pEeKEHHSIM ¥ BiITBOPEHHSM IILIICHOCTI
Ti€l CHITBPHOTH, KA € HEOOX1THOI yMOBOIO 320€3IeUeHHs TaKOTO PO3BUTKY, a Ta-
KO B3a€MOTIOB’SI3aHOCTI MPaB JIIOJIMHU Ta il COLiaIbHUX 000B’SI3KiB.

CTpyKTypHHii aHaJi3 0COOINBOCTEN BUPAKEHHS IPUHLUIIIB JOITyCTUMHX IIPaBO-
obMmexenb y Jlexmaparii 3acBiguye, mo 3MICT 3acaj iIHCTUTYTYy OOMEKEHHs paB
JIOMHHU Y IbOMY JOKYMEHTI 1 popma iX BUKIaLy MalOTh ecTeTHUHUI BuMip. Crioci0d
eKCIUTiKaIlii mpaBooOMeKyBaIbHUX MPUMHCIB Jlekmaparlii € CKJIagoBOI0 3arabHOT
KOMITO3HI[IHHOT TapMOHii B MOOY/I0BI 1IbOTO TOKyMeHTa. BoiHOYac Taka modyoBa
KOpPEJIOE 3 IePCOHATICTHIHIMHE 3acaJlaM1 COIliaJbHOT TapMOHI{, BUPAKEHHSIM SKOi
3rajjaHi NpUIUCH CIYTYIOTh, 8 COLiajdbHUH iean KoHCTpyHoBaHoro B Jleknapamii
HOBOTO CBITy BHPa)Ka€ThCsl B TAPMOHIT TTPABOBIH.

[Tonituko-npaBoBa npupoaa Jeknapauii 3ymoBuia Te, 110 BOHA 3aKJjaia JUIIe
3arajbHy OCHOBY MiIKHapOIHO-TIPABOBHUX CTaHIAPTIB MPaBOOOMEKYBaJIHHOTO iH-
CTPYMEHTApIt0, OJIHAK MPH IIbOMY III¢ HE BiAAH(EPEHIIit0BaIa BCIX HOTO SIEMEHTIB.
Busnauennmu y 3AI1J] mpuHIIHIaMA IHCTUTYTY OOME)KCHHS TPaB JIIOIWHH, IKi Y
MDKHApOAHOMY TpaBi HaOyJM 3HAUCHHS YHIBEpCAIbHUX, € BUKJIIOUHICTh, popManb-
Ha BU3HAUYCHICTH Ta 3aKPHUTHH IMEPEITiK IiJeH BCTAHOBICHHS 0OMekeHb. Jlo enemeH-
TiB, He 3rajanux y Jeknapamnii i BAOKpEMJICHHX B iIHIIMX CKJIaJ0BUX Mi>KHAPOHO-
ro OiyuUTst paB JIOJUHU, HAJIICKUTH CyCIiIbHA HEOOXiAHICTh OOMEKEHHS K camo-
cTiliHa yMOBa HOro MpaBOMIpPHOCTI Ta 3acajia, MOKJINKaHa 3a0e3meuyBaTH TapMOHIO
MPaBOOOMEKYBaITbHUX 3aCO0IB 13 JETITHUMHUMH IIJIIMUA 0OMEXKEHb.

Hacawmkinenp aBTop 3ayBakye, 10 HaBeJCHI BUIIC MOJOKECHHSI MOXYTh CTAHO-
BHUTH MEBHY TEOPETHYHY IIHHICTh IS TOCTiTHUKIB mpodsiem dinocodii mpasa i
3arajbHOi Teopii mpaBa B acrekTi yrouHeHHs poui [ekmnapanii sik mepuioro A0Ky-
MEHTa BCECBITHBOT'O 3HAUCHHS, B AKOMY OyJIO BU3HAUYCHO 3arajbHi YMOBHU NPaBO-
MipHOCTI 0OMEXEHb MpaB i CBOOOI JIFOJINHU, & TAKOXK y pO3pPi3i BUSHAUCHHS HATIPSI-
My TOJIaJBIIOTO BUBYEHHS BILTMBY ¢inocodii mepcoHani3sMy Ha MpaBoOBi ifei, BU-
paxenasaMm skux crama 3/I1JI. [leBHa nmpakTU4YHa MIHHICTh HHUX MOJOKEHb MOXKE
BOaYaTHCs y MOKIMBOCTI BUKOPUCTAHHS ISl FOPUAMYHOI apryMeHTalil HaJeKHOTO
OaJlaHCy NMPUBATHHX 1 MyOJIIYHUX 1HTEPECIB B CYJOBHX PIIIEHHSX Yy CIpaBax, sKi
CTOCYIOTBCS IIPAB JIIOJUHH Ta il OCHOBOIOJIOKHUX CBOOOI.
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Oner 3inoriiionu [Tankepnu

Avsiscoka aabopamopis npas aogumu i YPOMAAAHUNA
Hayxoso-aocaignuii incmumym aeprcasHozo 6y413uuy,m3a ma Micyesozo
camospsigysanns Hauionarvroi akazemii npasosux Hayk Yxpainu

ANvsis, Yxpaina

. [1PUPOJA KOAEKTHBHHX AOJCbRKHUX ITPAB
TAIX CHIBBIAHOEHHA 3 IHAWUBIIYAADHHMH ITPABAMH
(Y CBITAI BATAABHOI AEKAAPALII TTPAB AFOAUHN)

AHOTALiSA. AKMYanbHiCMb 3HAX00HCEHHS ONMUMATLHO2O (A00 NPUHAUMHI OLTbUI-MeHUL NPU-
UHAMHO20) 6ANancy Midic IHOUBIOYATbHUMU MA KOIEKMUGHUMU TT0OCOKUMU NPABAMU 3DOCAE
8 CYUACHOMY C8IMi 3 KOJCHUM OHeM, Hacamnepeo 3 02140y Ha 2106anizayitini npoyecu 8 Yiiomy
ma nomysicHy mizpayitiny Kpusy sokpema. Memoio cmammi € inocoghcvro-npasosuii ma 3a-
2AIbHOMEOPEeMUYHUL AHANI3 NPUPOOU KOTEKMUBHUX NPAG A IX CNIBGIOHOWEeHHS. 3 THOUBIOYAlb-
HUMU NPAAMU KPi3b NPU3MY 080X OUXOMOMIN. HOMIHANIZMY Ul peanismy, 3 00H020 OOKy, ma
aibepanismy 1 KomMyHimapuzmy — 3 inuwozo. Haeonoweno, wo pozyminns coyianvnoi npupoou
KOJIeKMUBHUX NPAB € CBOEPIOHUM «JIAKMYCOBUM NANIpYEM», KOMPULl 0ae 3M02y MAPKY8Amu
BUXIOHI QOCTIOHUYBKI U1l NOJTMUKO-NPABOGI NOUYLT MO0 Uil IHUL020 A8MOPA 3a OOHIEIO 3 BU3HA-
YanvHux 01 cydacHoi Qinocoii npasa niniti posmesscysanns. Ilo ooun 6ix yici ninii 3Haxo-
05AMbCs NPUOTYHUKYU NOCMYIAMIG TI0epanizmy I NepesajtCHO KOPearodux i3 HUM Pi3HO8UOI8
Ginocopcoko-npasoso2o HOMIHARIZMY, MOOL K RO THWULL OIK — ANOL02emu KOMYHIMAPUCICHKUX
i0etl ma 8i0N0BIOHO NOCAIOOBHUKU PeaniCmuyHo20 Hanpamy y girocoii npasa. 3asznauena
P030i106a NiHisL € 00 NegHOT Mipu yMOBHOI0. T10cye08y0UUCy MEPMIHONOIEI MIDICHAPOOHO20
nyoaIYHO20 NPABA, Mym MONCHA 8eCHIU MOBY PAOULe NPO OeliMIimayiio, aHixe npo OemapKrayiro.
Adorce, no-nepute, K 8i00MO, NPAKMUUHO He ICHYE «CMEPUTLHO YUCTUX Y, 6€3 OOMIUOK THULUX
CBIMO2NAOHO-PINOCOPCHKUX meuill, 1IOepanié Y KOMYHIMApUcmis, mak camo, siK [ HOMIHaLic-
mis yu peanicmis. Ta il cami 00CAIOHUKY NPAB THOOUHU He MAK YACmO 8i08epmo camoioeHmu-
Qikyromuvcsi, 4imko 3a0eknaposyiouu c6oi 6UXioni memodonoziuni ycmanoexu. Ilo-opyee, sce-
PeOuHi Ha38aHux suuge Ginocodcokux meuil — 3peuwimoro, AK i 6Y0b-AKUX [HUWUX — ICHYIOMD,
max 6u Mosumu, RPOMIJICHI gapianmu, siKi, 4acmo He Oe3 NeGHUX Ha Mo NiOCMAag, MOJNCYMb
npemendyéamu abo il Hagimv Oe-ghaxkmo npemenoyOMs Ha CMAMYC 0eaKoi «3010MOi cepeOuHU»
MIDIC NONIMUKO-NPABOBUMU MA/AO0 enicmemMONI0IYHUMU KpatHOwamu (32a0aimo 6i0n08ioHo
«iOepanbHUll KOMYHIMapusm» i «KOHYenmyanizmy).

KurouoBi ciroBa: iHuBIyasbHI MpaBa, KOJIEKTHBHI 1IpaBa, yHIBepcaii, HOMIHAJI3M, peatizm,
nibepaizM, KOMyHITapH3M.
Oner 3unoebernu [ankesuu

ANbsosckas aabopamopust npas uea08exa U 2parcAaHUHa
Hayuro-uccaezosamenvckuii uncmumym 20Cy4apcmseHHO20 CMPOUmeabcmsaa

u mecmmozo camoynpasacrus Hayuonanomoii akagemuu npasosvix Hayx Ypauror
ANwsos, Yxpauna

MMPUPOJA KOAAEKTHUBHBIX YEAOBEUYECKHUX I1PAB
N X COOTHOWEHHE C THANBUAYAABHBIMH TIPABAMH
(B CBETE BCEOBIUEH JEKAAPALIMH ITPAB YEAOBEKA)

AHHOTALUSA. AKMYATbHOCMb HAXOHCOCHUSL ONMUMATILHO2O (WU, N0 KpaiiHel mepe, bojiee-me-
Hee npuemiemozo) 0aianca mexcoy UHOUBUOYANbHbIMU U KOJIEKMUBHbIMU 4el08eYeCKUMU
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npasamu pacmém 6 COBPEMEeHHOM MUPe C KadcObLM OHEM, Npedcoe 6ce20 YUUmvledst 2100au-
3aYUOHHbIE NPOYECCHL 8 YETOM U MOUSHBLIL MUSDAYUOHHBIT KPU3UC 8 yacmHocmu. Lenvio cmamovu
sa6751emesi unocopcko-npagosol u odbuemeopemuyeckull AHaiu3 RPUPoObl KOJIIEKMUEHbIX
npas u ux cCOOMHOWEHUs C UHOUBUOYATbHLIMU NPABAMU CKEBO3b NPUMY 08YX OUXOMOMULL. HO-
MUHAIU3MA U PEAnU3Ma, ¢ OOHOU CIOPOHbL, U AUDEPATUIMA U KOMMYHUMAPU3MA — ¢ OPY2Oll.
Omumeyeno, 4umo NOHUMAaHue COYUAIbHOU NPUPOOLL KOJUIEKIMUBHBIX NPAE SGISAENCs C80e00pa3-
HOU «IAKMYCOBOU OYMANCKOILY, KOMOPAsi 0aém 603MONCHOCMb MAPKUPOBATL UCXOOHbBLE UC-
cneoosamenvekue U NOAUMUKO-npasossie NOUYUU Mo2o Uil Opy2o2o agmopd no 00HOU U3
onpeodensowux 0 cogpementol gunocopuu npasa runuti paseparnuderus. Ilo 0ony cmopouy
9MOU TUHUY HAXOOSMCSL CHMOPOHHUKY ROCTYIAMO8 TUOEPAIU3Ma U NPEUMyujecmeeHHo Koppe-
JUPYIOWUX € HUM PA3HOBUOHOCMEN (PULOCOPCKO-NPABOBO2O HOMUHAIUIMA, MO20Ad KAK NO
Opy2yio CHOPOHY — ANON02eNbl KOMMYHUMAPUCCKUX UOell U COOMBEMCMBEHHO NOCe)08ame-
JIU PeanucmuyHo20 Hanpaesienus ¢ gurocoguu npasa. Ommeuennas pazoenumenbHas TuHus
A6AEMCA, 8 U3BECMHOU cmeneHti, Yci08HoU. 11o1b3yacs mepmMuHoso2uell MexcoyHapoOH020
nyoIUUH020 NPAsd, 30eCtb MOJNCHO ECMU Peib CKOpee 0 OeNUMUMAayUll, Yem 0 0eMapKayuu.
Beow, 60-nepsvix, kax uzeecmuo, npakmuyecky He Cyuecmseyem «CmepuibHo Yucmoixy, be3
npumeceti Opyux MUpO8033PEHUECKO-PUIOCOPCKUX meyenull, TUOepaios wil KOMMYHUMAapu-
Cmos, mak dce, KaxK U HOMUHAIUCIMOB ULU Peanrucmos. Jla u camu ucciedosameni npaes 4eio-
8eKd He MAK YaACmo OMKPOBEHHO CAMOUOCHMUDUYUPYIOMCSL, YEMKO OEKAaApUPYst CBOU UCXOOHbLE
Memoodoaocuyeckue yCmanoeKku. Bo-6mopuix, 6Hympu HA36AHHbIX GbllUe PUIOCOPCKUX meye-
HULl — 8 KOHEUHOM UMO02e, KAK U JI00bIX OPY2Uux — CYyWecmeayion, maxk CKa3anmb, npoMedlCcymoy-
Hble 8aAPUAHMBL, KOMOPbIE, YACMO He 6€3 ONPeOelEnHbIX HA MO OCHOBAHULL, MO2YIM NPEmeHO0-
6amb UIU 0azce 0e-hakmo npemeHOyiom Ha Cmamyc HeKOmopou «30J10MOU cepeOunbly
MeACOY NOTUMUKO-NPABOBLLMU U/UNU INUCEMOTOLUYECKUMU KPAUHOCMAMU (6CROMHUM COOM-
6EMCMBEHHO «IUOEPATIbHBLIL KOMMYHUMAPUIM» U (KOHYENNYATUIMY).

KiroueBble ciioBa: WHAWBUAYAJIbHBIC MIpaBa, KOJIJICKTUBHLBIC IIpaBa, YHUBEPCAJINU, HOMHWHA-
JIM3M, peajin3M, HI/I6€paJ'II/I?)M, KOMMYHUTAPU3M.

Oleh Z.. Pankevych

Lviv Laboratory of Human and the Citizen Rights
Research Institute of State Building and Local Government
of the National Academy of Legal Sciences of Ukraine
Luviv, Ukraine

THE NATURE OF COLLECTIVE HUMAN RIGHTS
AND THEIR RELATIONSHIP WITH INDIVIDUAL RIGHTS
(IN THE LIGHT OF THE UNIVERSAL DECLARATION
OF HUMAN RIGHTS)

Abstract. The urgency of finding the optimal (or, at least, more or less acceptable) balance
between individual and collective human rights is increasing in the modern world every day,
first of all, given the globalization processes in general and the strong migration crisis in par-
ticular. The purpose of the article is the philosophical-legal and the general theoretical analysis
of the nature of collective rights and their relation with individual rights through the prism of
two dichotomies: nominalism and realism, on the one hand, liberalism and communitarianism
on the other. It is emphasized that the understanding of the social nature of collective rights is
@
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a kind of "litmus test", which makes it possible to mark the initial research and political-legal
positions of a particular author on one of the defining lines for defining the modern philosophy
of law. On the one side of this line are adherents of the postulates of liberalism and predomi-
nantly correlated varieties of philosophical and legal nominalism, whereas on the other side
are apologists of communist ideas and, accordingly, followers of a realistic direction in the
philosophy of law. This dividing line is, to some extent, conditional. In accordance with the
terminology of international public law, we can speak of delimitation rather than demarcation.

After all, firstly, as is known, practically there is no "sterilly pure”, without the impurities of
other ideological and philosophical trends, liberals or communitarians, as well as nominalists
or realists. Indeed, human rights researchers themselves are not as often self-identifiable by
explicitly declaring their initial methodological settings. Secondly, within the above-mentioned
philosophical currents — in the end, like any other — there are, so to speak, intermediate variants,

which, often not without certain reasons, can claim or even de facto claim the status of some"
the golden mean "between political, legal and / or epistemological extremes (let us remember,

respectively, "liberal communitarianism" and "conceptualism”).

Keywords: individual rights, collective rights, universals, nominalism, realism, liberalism,
communitarianism.

BCTVYII

Y 1poMy poIli BCe IMBIII30BAHE JIOACTBO BiJ3HAYAE CEMHJICCSATHUPIUHUN IOBiICH
MPUIHATTS Ta nporojoueHHs pesomomuicto 217 A (II1) lenepanbroi Acam6iaei OOH
Bix 10.12.1948 p. 3araneHoi aeknapanii npas moaunau (gam — 3T, exnaparrist).
3uauynricTe i€l mofii, sk, BiacHe, i camoi [Jleknapariii (sky, 1o pedi, nana Pum-
cekuii [BaH [1aBmo 11 Ha3BaB «OAHUM 13 HAWBUIIUX BUPA3iB JIOJCHKOT cOBicTi (human
conscience) Hamoro 4acy» [1]), HEMOXKJIMBO MEPEOI[IHUTH, HAATO 3 BIJICTAHI POKIB,
IO BXKE€ MUHYJIH BiJl «IIOYaTKy MJIAHETApHOTO BU3HAHHS OCHOBOIIOJIOKHUX IPaB
1 cBOOOJ JIIOAMHWY Ta «TOYKHU BIAJIIKY mporiecy GpopMyBaHHS y CHCTEMi Mi>KHapOI-
HOTO MpaBa OKpeMoi rajy3i nmpas JoauHm» [2, c. 27].

OueBuno, 110 3/II1J1 Oyia BiioOpakeHHSAM MOJIITUKO-ITPABOBOT 1/1€0J10Ti1 J1i0e-
panizmy. Tomy (BpaxoByrouu JTi0epaibHU MOCTYJIAT MO0 MPIOPUTETHOCTI 1HIUBI-
Jla Tiepe]i KOJIGKTUBOM) HE JIMBHO, 1[0 BOHA MPOTOJIOCHIa TTpaBa 0COOM, MPAKTUYHO
3aJMIIMBILIY 11032 YBarow Mnpasa ColialbHUX CHiIBHOT. [IpoTe, Ha JyMKY aBTOpa,
TaKi TePMIHO-TIOHSTTS, K1 MICTAThCS Y Jleknapalii, sK-0T «4YJICHH JHOJICHKOT CiM 1,
«coBicTh mojctBa» ([Ipeambyna), «B myci 6parepctBay (cT. 1), «ciM’s» SIK «IIpH-
POIHUIT 1 OCHOBHHUH Oocepeiok cycninbeTBay (cT. 16), «Boas Hapoay» (4. 3 cT. 22),
«KO’KHA JIIOJIMHA, K WICH CYCHibcTBa» (CT. 22), «apyxk0a Mixk yciMa HapoJamu,
pacoBuMH a00 pemiriiHuMu rpynamMm» (CT. 26), «KYJIbTYpHE KUTTS CYCHiIbCTBa»
(ct. 27), «conianbHUN 1 MI>KHAPOIHHUHA TOPSAOK» (CT. 28), «000B’SI3KM Mepel cyc-
iTBCTBOM» (CT. 29), MOKHA BBa)KAaTH MOHAWMEHIIIE «I1apOCTKaMW», SIKi TOTYBalll
IPYHT JUISl PO3BUTKY KOHIEMII{ Ta CTBOPEHHS PeaIbHUX MIKHApPOJHO-MPABOBUX
1 BHYTPIIIHBOICP)KABHUX MEXaHI3MiB 3a0e3MeUeHHsI Ta 3aXUCTy He JIMIIe 1HUBIAY-
albHUX, a U, BIACHE, KOJICKTUBHUX JIFOJACHKUX TIpaB. [IpukMeTHO, 110 Ha 1110 00cTa-
BHHY Maii)e HIKOJH He 3BepTayu yBary pociigauku 3I1J1.
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Bunaetncs, mo mpobiieMu CiBBiTHOMIEHHS MK iHIWBIyaTbHUMH Ta KOJICKTHB-
HUMHU BUMipaM# CBiIOMOCTi, Mi’>k OCOOMCTHMH Ta CYCHiJIbHUMH MEPEKOHAHHIMH,
OJIMHUYHUMH Ta TPYIOBUMH 1HTCHITISIMH, OTTO3HUIIIT iIHIUBITyIBHOTO i KOJIEKTUBHOTO
B CTPYKTYpi 0COOMCTOCTI, IHTEPEC JI0 IKUX OCTAHHIM YaCOM 3HaYHO TIOCUJIMBCS Y CBi-
TOBIH comianbHil ¢inocodii [3—6], pokycoMm cBOro aociipkeHHs y (inocodii mpasa
(macammepen, y ¢inocodii KOHCTHTYIIITHOTO TIpaBa) MarOTh caMe iHAWBiTyalbHI Ta
KOJICKTHBHI JIIOJICBKI TpaBa. HUHI akTyalbHICTh 3HaXOPKEHHS! ONTHMAaIbHOTO (200
TIPUHAWUMHI OUTHIII-MEHIII TPUHHATHOTO) OajaHCy MiX IE€I0 AUXOTOMIYHOIO TIapOI0
paB 3pocTae 3 KOXKHUM JAHEM, HacamIiepes 3 OTJsAy Ha riiodamizamiifHi mpouecu
B LIJIOMY Ta MOTYXHY MIrpaniiny Kpu3y («He €IuHYy, aje HaAUTSKIY 3 KPHU3, 3 TKUMU
3imToBxHyJack €Bponay [7]) 30kpeMa. YKe MPaKTUIHO HEKOHTPOIHOBAHHM MOTIK
o0ixenuiB 13 Cupii, Ipaky, Adranictany Ta iHIINX, MEPEBAXKHO MYCYIbMaHCHKUX,
KpaiH 3HaYHO 3aroCTPHB Ha TepeHax €Bpomeiickkoro Coro3y iCHYIOUy ITe 10 TOTO
pooeMy 3iTKHEHHS HAlllOHAIbHUX MEHTaJIbHOCTEH. Y TIPaBOBOMY BUMIpi List TpoO-
JIeMa MPOSBISIETHCS y 3ITKHEHHI IHIWBITyaTbHUX MPaB 1 CBOOO 13 KOJIEKTUBHUMU
MpaBaMH, SKi KyJbTUBYIOTHCS B HEEBPONEHCHKUX CYCIUIIBCTBAX, M0, 32 BIYYHUM
BHCJIOBOM OJIHOT'O 3 CYYaCHHX JIOCIIITHUKIB, «CTAJIO UM HE HAMOIIbIIIMM BUIIPOOYBaH-
HSM JUTsI €BPOTIEHCHKOT CUCTEMH MpaBo3abe3nedeHHs i mpaBo3axucTy» [8, c. 212].

[MutanHsSM 3MICTY 1 TPaBOBOI MPUPOJIM KOJIEKTUBHUX IMPAB Ta X CIIBBIIHOIICHHS
3 IHAUBIAyaTbHAMHY JIIOACEKUMU TIpaBaMH IMIPUCBSIUCHI Tparli TAKUX BITIU3HIHUX Ta
1HO3eMHUX JIOCIiTHUKIB, ik H. BapiiamoBa, P. Bebep, K. Bacak, K. Beaman, C. ['ono-
Baruii, C. ['mymkoBa, O. JlamkoBckka, H. Kanepa, A. Mensuuk, A. Ocuros, II. Pa-
OiHoBuY, €. Perena. [Ipote, 3Bakaroun Ha CKIIAHICTh 1 0araTorpaHHiCTh O3HAYCHHX
MUTaHb, TOBOJUTHCSI KOHCTATYBaTH HarajibHy MOTpPeOy B MOAANBIINX HAYKOBHUX
PO3BiTKax i3 i€l MpoOIeMaTHKH.

OTxe, memoro cTaTTi € Bpinoco(ChKO-NPaBOBHIA Ta 3araJbHOTCOPETUYHNN aHaAMTi3
MIPUPOIH KOJEKTUBHUX JIIOJCHKHUX TIPaB Ta iX CIIBBIAHONICHHS 3 1HIUBIAyIbHUMU
MpaBaMU Kpi3b MPU3MY JBOX JUXOTOMIl: HOMIHAJII3MY ¥ peali3my, 3 OJTHOTO OOKY,
Ta idepanizMy i KOMYHITapu3My — 3 1HIIOTO.

1. MATEPIAJIM TA METOAN

AKCIOMAaTHYHHM € TTOJO0XKEHHS, 3TiTHO 3 SKUM [T OTPUMAaHHSI ICTHHHUX, TOOTO Ta-
KHX, [0 00’€KTUBHO BiJIOMBAIOTh JIMCHICTh, 3HAHB Y TPOIECI HAYKOBOI MisITEHOCTI
BKpail HeOOX1IHO TOTPUMYBATHUCS OCHOBHHX MOCTYJIATiB METOMOJOTI] — BUeHHS (Te-
opii) Ipo BUKOPUCTAHHS MiAXO/IB i METO/IB, CITOCOOIB 1 3aC00iB HAYKOBOTO JOCITi-
JDKEHHS. 30KpeMa, sIK CJIYIIHO 3a3HaYacThCsl y BITYM3HSHIN JIiTEpaTypi, «BaKINBOIO
METOAOJIOTIYHOI0 BUMOTOI0, IIT0 Ma€ 000B’I3KOBO BPAaXxOBYBaTHCS B MPOIECi HAYKO-
BOTO Mi3HaHHS 00 €KTUBHOI PeasbHOCTI, 30KpeMa MPaBOBUX SBHIL, € HEOOX1THICTh
MiIX01y 70 00’ €KTa AOCII/HKCHHS 3 MTO3UILIIT BpaxyBaHHs yCiel IOBHOTH HOTO O3HAK
Ta 3B’A3KiB, €JHOCTI HOTO BHYTPIIIIHIX 1 30BHINIHIX BI/IHOCHH, BIIACTUBOCTEH, CyIep-
€UHOCTEH, SIKl ICHYIOTh B peaibHil gificHOCTI» [9, ¢. 38]. MeTomonoriuny 0CHOBY
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JMaHOI HAyKOBOI PO3BIAKM CTAaHOBHUTH HU3Ka (hiOCO(PCHKUX, 3araJbHOHAYKOBUX Ta
CHenialbHO-IOPUANYHUX METO/IIB Mi3HAHHS MPABOBUX SBHILI.

3okpema, BUKOPUCTAHHS JiaTeKTHYHOTO METOTY YMOKIIMBHIIIO 3’ ICYBaHHS MIPH-
pOAM Ta CyTHOCTI KOJIGKTUBHMX JIIOACBKUX IpaB SIK SABHUIIA peajbHOI AificHOCTI,
B JIMHAMII[l CTAHOBJICHHS W MOCTIHHOTO PO3BHUTKY I[LOTO (DEHOMEHY Ta MOTrO0, MOoJe-
KOJIM CYTIEPEUIIMBOMY, B3a€EMO3B’ 13Ky, B3a€EMO/Ii1, CIIIBICHYBaHHI 3 iHITUMH MO THKO-
MPaBOBHMHU SIBUIIAMH, HACAMIIEPE/l, SICHA Pid, i3 IHAUBIAyaILHUMU IPABAMHU.

Y TakoMy KOHTEKCTi BBaJKaeMO 3a HEOOXiTHEe 0COOJINBO HATOJIOCHUTH, 110, Ha HAIITY
OYMKY, 3 MemoOon02iyHOi moyKy 30py CydacHi1 JUCKYCii Ipo iHAMBILyalbHI Ta KO-
JIEKTUBHI MIpaBa, IHAUBIIyalbHE Ta CIUIbHE (3aranbHe) 0Jaro — IK OKpeMi acleKTH
TPaJANIIIHOL 1715 MianeKkTndHoi ¢inocodii mpodieMu CIiBBIIHOIICHHS 3araibHOTO,
0COOIMBOTO i ONIMHUYHOTO — CSTal0Th CBOIM KOPIHHSM CTOJITHIX CEpeIHbOBIYHUX
CITOPIB MK peayicTaM{ Ta HOMiHAJIICTaM{ TIPO MPUPOIY 3arajibHUX MOHITH — yHi-
Bepcanii [10].

Sk 3a3HauaB BugatHuii cortiosnor [1. CopokiH, MOHATTS «peanizM — HOMIHAJI3M
€ HaWOINpII 3aralbHUMU 1 QYHIAMEHTATPHUMH MEPIIONPUHIIAIIAMH, 110 JEXKaTh
B OCHOBI CHCTEMH ICTHHU Ta 3HaHHs. Bkl TOro, Ha HOTro AYMKY, «0araTo akTyaib-
HUX COIIaIbHUX MPO0OIJIeM, 0COOIMBO TaKUX, AK 1HAMBITyalli3M — KOJEKTHUBI3M, CyC-
MiJIBCTBO Ta iHAMBIJ, YHIBEpCAi3M 1 CHHTYIISIpU3M, JIy’Ke TICHO OB’ si3aHi 3 mpooiie-
MOIO peajizMy — HOMIHaJIi3My 1 He MOKYTh OyTH IUTITHO JOCIiIKeH] 0e3 iX morepe-
auboro Bupimenss» [11, c. 371]. Ilpu npoMy npobieMa «HOMIHATI3MY — peanizmMmy»
€ He TIJIbKU MPOoO0JIeMOI0 IHTEePIpETAllii 3aralbHUX MTOHSTh, aJie eIl 3a Bce — iHTep-
MpeTarlii peabHOCTI, 10 TT03HaYa€eThes 3 X Jomomororo [11, c. 385].

VY mporeci MiATOTOBKM CTATTi BaXJIMBY POJIb TAKOX BiJlirpasid MOPiBHSIIBHO-
MIPaBOBUH Ta CHCTEMHO-CTPYKTYPHUM METOIHM — IPHU aHaNiI31 MiAXO0IiB Pi3HUX
HAYKOBIIIB 10 KOHCTPYIOBaHHs BU3HAUYEHB MOHATTS KOJIEKTUBHUX MpaB; popMaIbHO-
IOpUANYHUN — y miponeci gocmimkenas Koncrturynii Ykpainu ta MiKHapOJIHO-
MpaBOBUX JOKYMEHTIB (3aranpHOi Aekiapaiii nmpas iroaunau, KoHBeHIiT mpo 3axuct
MpaB JIOJMHH 1 OCHOBOIIOJIO)KHUX CBOOOJI TOIIIO).

OKpiM TOTO, SIK METOJHU JOCIIDKEHHSI BHKOPHUCTOBYBABCS (POPMaTbHO-IOTIIHAN
METOJ 1, 30KpeMa, Taki HOro JIOT14HI MPUUOMU, K aHaji3, CUHTEe3, KilacuQikallis,
TeTyKITis, THTYKITis.

2. PE3VJIBTATU TA OBI'OBOPEHHS
2.1. Inousioyanvri ma KonexmusHi npaea: 8UxioHi zacaou inmepnpemayii

VY 6inpmiocTi MiAPYyYHUKIB W HaBYaJbHUX MOCIOHWKIB i3 3aranbHOI Teopii mpasa
1 mep KaBU Ta KOHCTUTYIIHHOTO TIpaBa BUCBITICHHS MPOOJIEMH ONITUMAILHOTO CITiB-
BiTHOIIECHHS 11i€] TMXOTOMIUHOI apu nmpaB QOKYCY€EThCS (a 4acTO-TyCTO UM H 00-
MEKYETHCSI) Ha KOHCTATAI[il HASIBHOCTI Cepe/] IHIMX Takoi kinacudikarlii, 3a sikoi Bci
IpaBa JIFOJUHU MOXYTh OYyTH PO3MOILIEH] 3a Cy0’ €KTHIM CKJIaJIOM 3iHCHEHHS — Ha
iHOu6idyanvni (3AIMCHIOIOTHCS JIUIE OJHOOCOOOBUMH AisIMH — HAIPHUKIIAJ, TPaBO
L ]
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Ha cBOOOIy BUpa)KeHHS IOTIISI/IIB, HA BUXOBAHHS CBOET IUTHHH) Ta KOJIeKMUHi (MO-
XKYTb OyTH peali3oBaHi JIMIIe CIUIBHUMU JisIMU yYaCHHUKIB TPy HOCIIB MpaBa — Ha-
TIPUKJIAJ, TIPABO Ha YTBOPEHHS TPOMAACHKHUX 00’ €THAHB, TPOBEACHHS MITHHTIB, 1e-
MoOHCTpamii) [12, c. 25; 13, ¢. 152; 14, ¢. 86; 15, c. 73]. Mo toro x I1. PabinoBuu [12,
c. 25] ta O. CkaxkyH [15, ¢. 73] BUOKpEeMITIOIOTh TOJATKOBO 1€ i Tak 3BaHI «3Milia-
Hi npasay (3MIMCHIOIOTHCS SIK 1HAWBIAYaTbHUMH, TaK 1 KOJIEKTUBHUMU Nismu). [Ipn
LIbOMY JKOJICH 13 I[UX aBTOPIB MPUKIIAIIB «3MIlIAHUX TIPaB», HA JKaJb, HC HABOJUT.

[Hme BU3HAYECHHS — «KOJIGKTUBHI TIpaBa i CBOOOIM JIOMIWHH — CYKYITHICTh TTpaB
1 cB000/1, 0OCOONMMBICTH SIKUX MOJISITAE B MOXJIMBOCTI peanizalii ix rpymnoro ocio, Ko-
JEKTUBHOY [ 16] — SIK BUJAETHCS, TEXK JAJIeKe BiJl TOCKOHAIOCTI 1 € TOBOJII CITPOIIIEHUM
pO3yMiHHSAM O3HauYeHOI Kateropii mpae. J[o TOro x meBHe JOTi4HEe TpOTUpidus, Bi-
JIOJIOT1YHY HEY3TOKEHICTh MOKHA YTIISAITH HaBITh y caMiil Ha3Bi myOuikamii («Ko-
JleKmueHi TIpaBa i CBOOOIH 1100UHUY ).

Binbir KOpekTHOIO Ta IPYHTOBHOIO BUTIIsAA€E Mo3uLis A. OcunoBa, sIKHii 3a3Havae:
«TepMiH (“konekTuBHI TpaBa”. — O. [1.) BUTIISIIA€ TAKUM K€ HEBU3HAUYCHUM, SIK 1,
HANPUKIAL, «MYJIbTHKYJIbTYPATi3M», «IAEHTUUHICTEY», «CAMOOYTHICTBY, 1 IOIIyCKae
SIK MIHIMYM TI’ITh MOKJIMBHX TIPOYMTaHb: 1) IHIUBIAya bHI MpaBa, SKi peanri3yrTh-
sl B KOJICKTHUBI, CITUTHHO 3 IHIITMMH JTFOJABMH (T. 3B. KOJIGKTUBHHUH BUMIp 1HINBITyallb-
HUX TpaB); 2) 3araibHi (CIiJBHI) MpaBa JIOAWHU 1 TPOMAASTHUHA CTOCOBHO YJICHIB
TIeBHOI TpymH; 3) cIemiadbHi IpaBa, SKUMH BOJOMIIOTH IHIWBIAH, M0 HAJEKATh 10
neBHOT KaTeropii (T. 3B. cuenianbHi mpasa); 4) NpaBOMOXKHOCTI KOJIEKTUBHOTO
cy0’€exTa mpaBa — oprasizaiiii; 5) mpaBa yMOBHOI a00 CTaTHCTUYHOI TPYIHU SK TaKO1
(TyT — «TpymnoBi mpasay)» [17, c. 81].

[Ipu npomy inma pocmignuns — K. Perepa, moromkyrounch i3 A. OcunoBum,
IIUJTKOM CJIYIITHO HATOJIOMIYE, IO 3 «HAUTIOMTHPEHINITNX B IOPUAUTHOMY AUCKYPCI ITi T-
XOZIB JI0 PO3YMiHHS CyTHOCTI KOJIEKTUBHHX MPaB HAWOUIBIIY IPAKTUYHY 3HAUYIICTh
JUTSL TEOPIi paBa ABIS€ MAXI, KUK PO3yMi€ KOJIEKTHUBHI ITpaBa sIK IPaBOMOKHOCTI
MIEBHOTO IPyINoBOro cy0’ekTay. [lami BoHa 3a3Havae: «BiAmoBiIHO A0 BOTO MiIX0TY,
KOJISKTHUBHI IIpaBa — I TIpaBa, sIKi HaJie)aTh YMOBHI a00 CTaTUCTUYHIN MHOXMUHI,
SIKI PealTi3yr0ThCS II0I0 MHOKHHOIO SIK TaKOI0, AKi HE € TPOCTOI0 CYMOIO 1HUBI Y-
AITBHUX TIPaB 0Ci0, 1[0 BXOJATH J0 I[i€] MHOXXUHU, & MAIOTh SIKICHO HOBI BJIACTUBOCTI
(cuHepreTnyHU edeKT), BU3HAUCHI ICBHUMH IIUIIMH Ta IHTEpEeCaMH TaHOTO KOJICK-
TUBHOTO yTBOpeHHs. KosleKTHBHI TpaBa MOXKyTb OyTH MOPYILIEH] BiTHOCHO MHOKUHH
B I[JIOMY, BOHM BHMAararoTh IIEBHOT'O BiJIOCOOJICHHSI B periiaMeHTallii 1 CTBOPCHHS
HaJIe)KHOTO IHCTUTYIIHHOTO CepeJOBUIA B HAIlIOHAIbHOMY 3aKOHOJABCTBI» [18,
c. 8]. Haronoc Ha cunepeemuunomy egexmi KOIEKTUBHUX MpPaB € MPUHIUIIOBUM
1 HaJ3BUYaHO BAXXJIMBUM METOJIOJIOTIYHUM TTOJOKEHHAM, [0 Ma€ 3HAYHUNA €BpPHC-
TUYHUAN TOTEHIia) AJIs HOJAIBLIOT0 JOCTIIKEHHS IPUPOIN OCTAaHHIX.

V Tiit ke ¢inocodebkiii (a 3 oAy Ha MpeAMET HAIIOTO JOCHIPKeHHs, Y (ijo-
COCHKO-TIPABOBIN) IUIOMIMHI, ¥ «3B’S311» 3 OJTHUM i3 3aKOHIB JIaJEKTUKH, TKOMY
3Hauny yBary npuniiss . B. @. ['erens, — 3akOHOM B3a€EMHOTO ITEPEX0/1y KUIBKICHUX
@
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3MiH y AKiCHi, BB)KAEMO MOYKJIMBHUM 1 IEPCIIEKTUBHUM PO3TISAAATH CHHEPTII0 KOJIeK-
TUBHHUX IIPaB TaKOX MiJ iIHIIMM KyTOM 30py — 4epe3 IPHU3MY O3HaYCHOI0 BUILE CIIO-
py mpo yHiBepcauii. Binrak aBTop HaroJjomye, 1o 3 NepcrneKTHBH KpaiHiX HOMiHA-
JMICTCHKHUX TMO3HIIH B TPUHIUII HEMOXJIMBO BU3HATH 1 MOSICHUTH CUHEPTETUYHUN
edexT. [HmUME cioBaMu, HasBHICTh (200 MpUHANMHI BU3HAHHS IEBHUM JIOCIIIHHU-
KOM) OCTaHHBLOTO € apTYMEHTOM Ha KOPHUCTH MiAXOIIB, IO BiIPI3HAIOTHCS Bif 1MO-
CTYyJNIaTiB HOMIHAJI3MY («pearicTchKi» ab0 & «KOHIENTYaliCTChKi» IHTepIpeTatii).

2.2. Ocobrugocmi xopenayii misc mevismu cy4achoi noaimuxko-npagosoi girocodii
I (NOKONLIHHAMU NPAB»

VY Bimowmiit 3 kinng 70-x pp. XX cr. konnenii K. Bacaka [19] Oyno 3amporioHoBaHO
BHOKPEMJICHHS TPhOX TIOKOJIIHb ITPaB JIFOAWHH, K1, Ha HOTO JYMKY, CIIiBBITHOCSThCS
3 TppOMa ificanamMu Benukoi ¢paniy3pkoi peBoditonii: ¢cBo0oa, piBHICTh 1 Oparep-
cTBoO [20, c. 837].

Y KOHIIETIIiT IMTOKOJIiHB MPaB JTIOAMHN OCOOINBY yBary IPHUIIJICHO ITpaBaM TPETHO-
ro nmokoxiHHA. OTHOYACHO X BUIUICHHS 3a3HANIO 1 HAMOITBIIO! KPUTHKH OTIOHEHTIB
uiei Tunosorii. K. Bacak Ha3BaB mpaBa TpeThOro MOKOJiHHS IIpaBaMH COJIiAapHOCTI.
Ha iioro qymKky, mpaBa mepuioro i Apyroro mokoJiHb BUPAXKAIOTh HAMIPHUI 1HIH-
BiJlyalTi3M 1 HaBiTh €roi3m, 10 nepeadayac MPOTHCTABICHHS 1HANBIA 1 CYCIIbCTBA.
[IpaBa meproro MOKOJIIHHS TMOKIWKAHI 3aXUIATH 1HIWBIAA Bi HEHAJIEKHOTO I0-
BOJDKEHHSI JIep’KaBH, a TpaBa Jpyroro 3a0e3nevyroTh HOMy MOXKIMBICTh BUMAaraTu
BiJ NlepkaBH peajizalii cremiadbHUX YPAIOBHUX MPOTpaM i3 HaJaHHS COIialJbHOI
MIATPUMKHU Ta gormoMoru. OHAK MpU IIbOMY HE OEpeThCsl 10 yBaru, Mo J00po0yT
JIFOJIMHU HEMOXKJIMBUH 03 11 y4acTi B )KUTTI CIUIBHOTH, JIJIS T1IHOTO JKUTTS JIFOMHA
notpedye He TiIBKU cBOOOAH, PIBHOCTI, a i OpaTepctBa. [IpaBa TpeThOTo MOKOIIHHS
MTOKJIMKAaHI TI0T0TIATH aBTOHOMIIO OKPEMHUX 1HAMBIIB, IKI KOHKYPYIOTh MIXK CO00T0,
1 3a0€3MeunTy COIliabHy CONiIapHICTh, IO JO3BOJIUTH JOJSM MTOBHICTIO PO3KPUTH
CBiif TOTEHII AN JITXOM CHIJTBHOI y4acTi B COMIAIIBHOMY KUTTI Pi3HUX CHIJIBHOT, 10
SIKMX BOHM Haiexathb [20, ¢. 839].

3a Takoro po3yMiHHS «3MICTOBHOTO HAIIOBHEHHS» MOKOJIHb TPaB JIIOJUHU, SK
BHJIA€THCS, CTAIOTh OYCBUIHUMH JICAKI KOPEJIAIT MIXK IIUMUA KOHKPETHUMH «IIOKO-
JIIHHSAMH TIPaBy 1 BU3HAYAILHUMH TEUISIMH CYJacHOI IMOJTITUKO-TIPaBoOBOI (istocodii,
SIKI HEOJHOPA30BO OyJIM B IEHTPI yBaru HAIIMX TOTMepenHix myomikamiit [21; 22].
OTtxe, BBaXkaeMo, He Oyjie IepeOiIbIIEHHIM CKa3aTH, [0 MpaBa MEePIIOro MOKOJIIHHS
I cbOTOHI 3aliMaIOTh MOYECHE Miclie Ha pamnopi JibepaizMy, a TPeTbOTO MOKOJIiH-
HSl — Ha cTsArax KoMyHiTapusmy. 1o x 10 paB JIIOJUHE APYroro MOKOIIHHS, CIIiJ
BHU3HATH, IO 3 OTJISAy Ha MpUTaMaHHy iM cnerudiky [23] ocTaHHI TOMYCKAOTh SIK
HOMIHAQTICTHYHI, TaK i, B OKPEMHUX BHUITaJIKaX, TAKOXK 1 pealiCTUIHI iHTepIpeTaIrii.
[Ipu upomy ¢inocodchKi MigBaTMHI 03HAYSHOTO TIOKOJIIHHS MPaB JIFOINHU TKIIOTh,
BOYEBHU]Ib, 10 KOMYHITAPHOTO U COLIONEHTPUYHOTO BUTIYMaUueHHS.

3 iH1I0TrO OOKY, B HAIII Yac JACSIKi aBTOPH BUCIOBIIOIOTH JIyMKY, IPO T€, IO «HE-
JIOIJIBHO BIJIHOCUTH KOJICKTHBHI MpaBa J0 MpaB JIOJUHU, X04a O 1 TPEThOro MOKO-
L ]
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JMiHHA. AJDKe WIEeThCa caMe MpOo KOJEKTUBHI MpaBa, TOOTO MpaBa KOJEKTHUBY K
OKpEMO B3ATOr0 Cy0’€KTa, a He oKpeMoi Moaunm» [24, c. 88]. Llg Te3a Bukimnkae
CyMHIBH B 11 KOpeKTHOCTI. BoHa MOKe CBIIUUTH MPO HEIBHY NMPUXUILHICTH aBTOPa
TE€31 JI0 MOJ0XKEHb KPaHbOTo (igocodCchKOro peanizmy, SKHi BBaXKae yHiBepcamil
ICHYIOUMMH HE3aJIe)KHO Bij peveil (y JaHOMY BapiaHTi — KOJEKTHBHI MpaBa HIOUTO
ICHYIOTBH HE3aJIeXHO BiJI Jmofeit!).

3 iHImoro 60Ky, sIK BUJAETHCS, € palioHalbHe 3epHO B npono3uuii A. KoBOana,
KOTpHUii IepekoHye: «BkuBaHHS TepMiHa “KOJIGKTUBHI TIpaBa JIIOAUHU B MPaBOBii
Hayi... € HEAOPEYHUM, OCKUIBKH HE BKa3ye caMHX cy0 €KTiB Ta HociiB. Haiibinpury
MMOBHOTY Biji00pa)kae TEPMiH «KOJEKTUBHI JIIOACHKI TpaBay», SKi MPeACTaBIAIOTh
c0000 BaXKJIMBUH 1HCTUTYT Cy4aCHOT'O HAIIOHAIBHOTO Ta MI>KHAPOHOTO IpaBay»
[25, c. 109].

VY maniit po6oTi 3ragano mo3uiito C. ['oioBaToro, KOTpuii B OCTaHHI POKU IIPHH-
LUIIOBO BHCTYTAa€ Ha KOPUCTh 3aCTOCYBAaHHS CIOBOCIIONYUYCHHS J1100CHKI npasa 3a-
MICTb «IIpaBa JIOJUHWY [26]. YKa3aHUH JOCTITHUK K apTYMEHTAIIII0 Ta MOSCHEHHS
CBOE€T MO3UIIIT 3a3HaYae, M0 «BUCHTIB “JNIOACHKI MpaBa” ... BUCTYIA€E CAMOCTIHHOIO
CEMaHTUYHOIO OJJMHMIICIO, HE € CKJIAJICHUM IMOHSTTSM, a € HEPO3KIQJHUM 1 TaKuM,
0 pOOUTH HAroOJIOC HA J1700CbKOCMI TIPAB, a HE Ha TOMY, X/M0 € HOCIEM TIpaBy [26,
c. 8].

3HaKoBHM Ta 0€3YMOBHO HE BUITAIKOBHM, a TAKUM, IO MIATBEPKYE Ta BOJTHOTAC
(hopMye HOBY TEHICHIIIIO Y BITYM3HSIHOMY NIPaBO3HABCTBI, BUAAETHCA TOH (DaKT, 1110
TEPMIHO-TIOHSTTS 1700CbKi npaga (ONpaB/a, He 3aMiCTh, a TIOPSJL, SIK CHHOHIM CII0-
BOCITOJIYYCHHSI «IIpaBa JIIOJIMHN») CTaB BUKOPUCTOBYBATH Y CBOIX MyOIiKaIisiX mpH-
0JIM3HO B TOM camuii yac i 6araTopiunuii onoHeHT C. ['010BaTOr0 — 3HAHU 1OCIIJI-
HUK «TIpaBOIOAUHHO TemaTuku I1. Padinosuy [2; 27].

2.3. Denomen KOIEKMUBHUX NpaAs. 0esKi CyuacHi inmepnpemayii

VY cBiTII TOCHIAKYBAaHOT TEMH aBTOpP CTBEP/KYE, IO TiaMeTpaNbHO Pi3HI MiIX0IN
C. T'onosaroro Ta 1. PaGiHoBu4a 10 peHOMEHY KOJIGKTUBHUX IPAB MOSCHIOIOTHCS
MIPUHITUTIOBUMH PO30IKHOCTSAMH iXHIX BUXITHUX CBITOTIISAHO-(ITOCOPCHKUAX yCTa-
HOBOK, iXHIX THIIB CBiTO- (2 OTKe€ 1 MpaBo-) po3yMiHHS.

3o0kpema, IeBHa MO3HIIIs 010 MPoOJIeMH yHIBepcaliil BU3HAYAE AT KOXKHOTO
JOCIiTHUKA (1€ MOXKe BiJOYBaTHCS CBIJJOMO YM HECBiIOMO, EKCILIIIIUTHO YH 1MILTi-
LIUTHO) 1HIII BUXIHI CBITOTJISITHO-METOOJIOTIYHI MO3UIIIT 3 HAWBAKJIMBIIINX 1 HA-
MPUHITUTIOBIIINX MUTaHb, 30KpeMa i y cdepi mpaBO3HABCTBA i, BIAcHE, Teopii i di-
nocodii nmpas moauHM. Sk inmocTpaniio HaBegemMo KpuTuuHi MipkyBanHsa C. ['omo-
BaTOro MmOoa0 GopMyH, HaBeneHOi y cT. 23 KorcTuTymii Ykpaidu: «kokHa JIFoarmHa
... Ma€ 000B’SI3KM Iepe]l CYCIHiIbCTBOM, B SIKOMY 3a0€3Meuy€eThCsl BIIbHUM 1 BceOiu-
HUW PO3BUTOK Ti ocobucTocTiy. Ha nymKy BkasaHOro aBTOpa, «Iei MPUIIUC € Bij-
TBOPEHHSIM OJIHI€1 3 IPOBITHUX i/1el TeOPil MONITHYHOTO a0COMIOTU3MY» 1 HAIEKUTh
JI0 «MapKCHUCTCHKOI craaiuHmy [28, c. 104]. BogHouac «mpoTuiekHa IOPUATIHOMY
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MMO3UTHBI3MOBI JOKTPHUHA — MPUPOJAHBOTO MpaBa — 3arepedye HasiBHICTb Y JH0O0UHU
000B’SI3KIB TEpe] CYCIUIBCTBOM. AJDKE :00U B MHOXKHUHI — I[E 1 € CYCRinbCmeo»
[28, c. 104]. Buxonasiam 3 JOTIKH IILOTO YPHUBKY, aBTOP MPHUITYCKA€E, IO MUTOBAHUHN
JIOCITITHUK, TSKIFOYH JIO TIOCTYJIATIB KPAaHKOTO HOMiHATiI3MY (1 BOJHOYAC — 10 1/1ed
KJIACUYHOTO JIiOepaiizmMy), anpiopi He MOKe OyTH MPUXUIBHUKOM KOHIICHIT IpH-
POIHOT TPaBOCYO’ EKTHOCTI KOJIEKTHBY i KOJEKTUBHHX MpaB. BojgHOYAaC y KOHTEKCTI
TEMH Haloi myOJikalii He MOXKEeMO He 3ayBaKUTH, 1110 3a3HaueHe MOJI0KEHHS CT. 23
Konctutymii Ykpainu € mpakTHIHO OyKBIBHUM 3amo3ndueHHsaM i3 4. 1 ct. 29 3/{I1J1.
Hessxe ocTaHHS TeX HAJIEXKHUTh IO «MAPKCHCTCHKOI CHAAIIMHW» 1 mponarye igei
«Teopii moNiTHYHOTO abCOMIOTH3IMY»?!

B inmiit crarri C. ['onoBatuii Haronomye: «E€Bponeiicbka KonBeHuist 3 npas
JFOIMHH 1 ipakTuKa €Bponeiricbkoro Cyay 3 MpaB JIOAMHU KaTETOPHYHO HE BU3HAIOTh
TaK 3BaHUX ‘“KoJIeKTUBHHUX mpaB”. (IIpo Tak 3BaHi “KOJIEKTHBHI mpaBa’” ... MOKHA
Ji3HATHUCH ... 3 HABYAJIBHOTO MociOHuKa npodecopa I1. PabinoBuya, skuii BBaxae,
10 iICHY€ “KOJICKTHBHE 3arajbHOCOIIIbHE TTPaBo” Y BUTIISIAL “OCHOBOIIOJIOKHUX
paB JIOACHKUX yrpymnoBanb” [12, c. 17], a TakoXk, 110 iCHYIOTH “OCHOBOIIOJOXHI
IpaBa HallioHAJIBHUX MEHIIUH" [12, ¢. 37] 4K “OCHOBOTMOJIOXKHI MpaBa JirojacTea’ [12,
c. 39]; okpiM 1HOTO, aBTOP JOIYCKAE MOKIIMBICTh iICHYBAaHHA ‘“‘KOJEKTHBHOTO CyC-
minbeerBa” [12, c. 42], woro HacmpaBi y mpupoi He icHye)» [29, c. 48]. Haronocumo,
0 HACnpasoi TEPMiHA «KOAeKmUGHe CYCnilbcneoy (HeBKe CYCIITbCTBO MOXKE OyTH
Hekoexmuenum, oonoocionum? — O. I1.) Ha Bkaszaniit cropinni I1. PaGinoBuu He
B)KUBA€E (HATOMICTh TYT HasBHI TEPMIHO-TIOHSTTSI «KOJCKTHBHE MTPABO CYCIIIbCTBAY
Ta «KOJIEKTHBHI Cy0’€KTH CYCHiIbCTBa»). BimoMo, mo JapBIBCHKUN JAOCTITHUK B3a-
raJii )O0J{THOTO pa3y He BUKOPUCTOBYBAB TaKe CJIOBOCIIOJIYUCHHS y CBOTX MyOJIiKaIisix
YU TPUITIOTHUX BUCTYIIAX.

VYci iHII UTaTH TIMCHO KOPEKTHO JIOBOAATH, 1o [1. PaGinoBWY, Ha BiAMIHY BiX
CBOTO OTIOHEHTA, € BIIKPUTUM 1 MOCTiJOBHUM MPUXUILHUKOM KOHIICIIIIIT KOJTCKTHB-
HUX TpaB. 30KpeMa BiH 3a3Havae: «3aJeKHO BiJl TOro, KOMy came (To0To cy0’eKkTy
SIKOTO BUY) HaJle:)KaTh OCHOBOIIOJIOXKHI MpaBa, XTO € iX HocieM, OeHediniapom, po3-
PI3HSAIOTHCS OCHOBOIIOJIOXKHI TIpaBa BiMIMOBIAHO: a) iHOusioyaibhi — IpaBa JIOJUHA
(imnuBina) i 0) korexmuegHi (IpaBa JTOJICHKUX CHUIBHOT Ta 00’eqHaHb). (...) Jo
JIPYTOTO X Pi3HOBUAY OCHOBOTIOJIOKHUX JIIOJICEKUX MTPaB HAJIEKaTh: TIpaBa COIlialb-
HUX CHUTHHOT (HaIlil, COIialbHO-EKOHOMIYHHX KJIaCiB, CTATEBUX, BIKOBUX, TEPUTO-
piajJbHUX Ta IHIIUX yTrPYNOBaHb, 3pPEIITOI0, YCHOTO MEBHOTO CYCITIJILCTBA); MpaBa
comniasbHUX 00’ €HaHb (CiMell, TPOMaJIChKUX OpraHi3aliil TOIo); mpaBa ychOTo
mojcTBa (HaceseHHs 3emuti)» [27, ¢. 16—17].

[HmIIME ciioBaMH, «3araibHOCOIianbpHe (“IPUPOIHE™) TPaBO ICHY€E HE TUIBKH
SIK IHAUBiAyadbHe, “TipuBaTHE” (TOOTO K MpaBa KOKHOI OKpEMOT JIIOANHN), a i SIK
KOJICKTUBHE, IyOniyHe (TOOTO SIK MpaBa CIILHOT, 00’ €IHaHb, CycHiIbeTBa)» [12,
c. 42]. Tyt, sIK BUIa€ThCS, € MEBHI IMiICTaBU TOBOPUTH PO T€, MO MO3UIIIT JTOCIi I~
HUKa TSDKIIOTH JI0 peatizmMy, aJiKe CYCIHiIbCTBO B HOTO ySIBICHHSX (TT1ATBEPIKEHUX
L ]
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08.01.2018 p. B ocobucrtiit po3moBi 31 MHOIO. — O. [].) — 11e HOBa AKiCTh, HOBUH
(heHOMEH, 1110 SIKICHO BIAPI3HAETHCS BiJl MCXaHIUHOT CYMHM 1HUBIJIIB, SIKi HOT'0 CKJla-
Jal0Th, & OTHKE IIPaBO CYCHUILCTBA» HE MOKHA 3BOAMTH 10 CYKyITHOCTI, CyMH IIpaB
Horo wieHiB (3ragaiiMo CHHEPTeTHYHHH e(eKT).

lIle oxHa Te3a I1. PaGiHOBHYA TEX Y3TOJKYETHCS 3 TOCTYJIATAMHU PeaizmMy
(a BomHOUAC — 1 J1i0EPaTBLHOIO KOMYHITaApU3MY, BOUEBU/Ib, 3 IEBHUMHU «BKPATUICHHSI-
MH» IOTECTAPHOTO MIAXOMY): «IKIIO I JEMOKPATHIHOI, COIiaIbHOI, IMPaBOBO1
JICP’KaBH HAWBHIIOIO IIIHHICTIO € JIFOJMHA, TO JUIsl KOXKHOI JIFOJJMHU HAWBUIIIOK CO-
LiaJbHOIO0 LIHHICTIO € CYCHIIBLCTBO (pOopManbHO yOCOOIIOBaHE ACPKABOIO). AKe
TUTBKH “3 pyK” CYCHIJIbCTBA JIOJWHA MOKE OTPUMATH YCi OCHOBHI Ojara, KOTpi €
HEOOXITHUMU JUIS i1 ICHyBaHHs U po3BUTKY» [12, ¢. 42]. Jlns nopiBHSIHHS HABEAEMO
IYMKY KaHaJIchbKoTo pociigauka B. Kimiiku: «’KomyHiTapuctu” 3amepeqyoTh, 10
IHTepeCH CIUIBHOT MOXKYTh OyTH 3BEIICHI IO 1HTEPECiB iX IHAWBITyaTbHUX UYJICHIB.
BinnaBatu mepeBary iHIUBiqyanbHid aBTOHOMII € pyHHIBHUM JJisl CIIIBTOBApUCTB.
310poBa CIIBHOTA MIATPUMYE PIBHOBArY MiXK iHIUBITyallbHUM BHOOPOM 1 3aXHUCTOM
crocoOy JKUTTA CIIBTOBapHCTBA Ta MparHe 0OMEXUTH MOXIJIMBOCTI MEPIIOTO ITij-
puBartu octanHe» [30, ¢. 426]. [Hmmmu cioBamu, 3a0e31eueHHs npas i cBOOO 1HM-
Bi/Ia MOKJIMBE JIMIIIE Yepe3 PO3KBIT BUILHOI CIIUTBHOTH, IO AKO1 BiH HaJEeXKUTh. Dak-
THYHO, 11€ TIOJIOKEHHSI € KBIHTECEHIII€I0 KOMYHITAPUCTCHKOI IMapaTuTrMu.

V wizomy aBTOp NOTOJKYETHCS 3 BUKJIQACHUMH BUIIE MipKYBaHHIMH JIbBIBCHKO-
ro JOCHiAHWKA, TPOTEe HE MOKEMO HE 3BEPHYTH yBary i Ha MOJOXKEHHS, KOTPE BH-
KJIMKA€ 3alUTaHHs: 4d He BiaxoauTs [1. PabinoBuu Big cBo€l mo3uiii? laeTbes mpo
BHCJIOBJICHY HUM Te3y «YCl HapoJIu — 1€ 1 €, BOYEBHIb, JIIOJACTBO. A0O, iHaKIIE Ka-
JKYyUH, JTIOACTBO — I1€ 1 € ioro Hapoam» [27, c. 16—17]. Tomy MoXHa CTBEpAKYyBaTH
PO MEBHY HEMOCIAOBHICTh aBTOpa (1 HEBpaxyBaHHS HUM CHHEPTETUYHOTO €PEKTY),
aJKe SIKIIO PO3YMITH CYCHUIBCTBO K IOCH OLTbIIE IPOCTOT CyMH HOTO WiIeHiB (TIpo
110 HIITOCS TPOXH BHIIE), TO U JIOCTBO HABPS YU JOPIBHIOBAaTUME CyMi HOTO Ha-
pOIiB.

[ToBepTatouncey no ananizy norusnis C. ['osoBaroro, HaragaeMmo, 1o BiH, SIK
paHime 3a3Havanocs, TSOKI€ 10 TTIOCTYIaTiB KpaltHROTO HOMiHATI3MY (i BOAHOYAC — 10
i7Iel KJIIaCHYHOTO JIidepai3My), € iIeiHUM IPOTHBHUKOM KOHIIEMIIii, 32 HOTO BUpa-
30M, «TaK 3BaHUX» KOJIEKTHUBHHUX MpaB. HaToMiCTh ciii MOTOAUTHUCS 13 BUCIOBICHOIO
K y pociiichKii (B. YnpkiH), TaK iy BiTYu3HsAHIH TiTepaTypi (C. PuMapenko) mymMKoro
PO Te, IO «IIepI 32 BCE... NOTpeOy€e YTOUHEHHS, Y1 CKOpille IEBHOTO NePEOCMHUC-
JIeHHS, Ti0epaTbHO-IHIUBIIyaicTHYHUHN (32 3axiqHO0 TPaIUIli€l0) MiIXia A0 MpaB
0co0u, KOJIM BCA yBara 30cepe/pkeHa Ha iHAWBIJli, a TIpaBa MEBHUX CIIIBHOT (COIi-
albHUX, HAI[IOHAJIBHUX, TOJITHYHUX ) 3aJIMIIAFOTHCS B TiH» [31; 32, c. 5].

OxkpiM TOTO, aBTOP 3a3Hayae, mo BuKopuctanHsa C. ['010BaTUM CIIOBOCTIONyYEH-
HS «JTIO/ICHKI ITpaBa» (TOOTO B MHOXKHHI) 3aMiCTh TepMiHa «IIpaBa JIOAMHI» BXKE CAMO
1o co6i € IEBHOIO MOCTYIIKOIO Ha KOPUCTH J10EpaTbHOTO KOMYHITapU3MY.
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BUCHOBKH

Otxe, MOXKIIMBO CTBEP/DKYBATH, IO PO3YMIHHS NPUPOJHN KOJEKTHBHUX MPaB €
CBOEPITHUM «JIaKMYCOBHM MamipuemM», KOTPUH Jae 3MOTy MapKyBaTH BHXIJHI J10-
CJIITHHIIBKI ¥ MTONITHKO-TIPABOBI O3UIIii TOTO YH iHIIIOTO aBTOpa 32 OJHIEIO 3 BU3HA-
YaJNbHUX, BEIbMH 3HAUYIINX I CydacHOl Qinocodii mpasa miHid pO3MEKyBaHHS.
[Ipu pomy 1o ofuH OiK i€l MiHIT 3HAXOIATHCS MPUOTYHUKY TTOCTYIIATIB JTibepaizMy
1 MepeBaskHO KOPEIOI0YHX 13 HUM Pi3HOBUAIB (Di10COPCHKO-TIPABOBOTO HOMIHAII3MY,
TOJI SIK IO 1HIIKUK OiK — armoJIOTeTH KOMYHITAPUCTCHKHX iJIed Ta BiATOBIIHO MOCITi-
JOBHUKH PEATiCTHYHOTO HanpsMy y ¢inocodii mpasa.

3a3HavyeHa po3/A1I0Ba JiHIA € 0 MeBHOI Mipu yMOBHOI0. [lociryroByrouncs Tep-
MIHOJIOT1€10 MIXKHAPOJHOT'O MyOJIIYHOTO MpaBa, TyT MOYKHA PajIle TOBOPUTU MPO
JeTMITaIlilo0, aHDK TIPO JIeMapKailio. AJpKe, Mo-nepiie, K BiJIoMO, MPaKTUYHO He
iCHy€, TaK OM MOBUTH, «CTEPHIIHHO YUCTUX», 0€3 JTOMIIIOK iHITNX CBITOTISIHO-(i-
noco(chKUX Tedil, JibepaliB Y KOMYHITAPHUCTIB, TaK CaMo, SIK 1 HOMIHAJICTIB 4H
peaxictiB. Ta i caMi TOCIITHUKY TIpaB JIFOAWHHE HE TaK YacTO BiJBEPTO CaMOiHJICH-
TU(DIKYIOTBCS, 9ITKO 33/ICKIApPOBYIOYH CBOI BHXi/THI METOIOJNOTI4HI ycTaHOBKH. [1o-
IpyTe, ycepearnHi Ha3BaHUX BHIIE (DiTOCOPCHKUX TEeUil — 3PEIITOI0, 5K 1 OY/Ib-SIKHX
IHITMX — ICHYIOTh IPOMDXKHI BapiaHTH, SKi, 4aCTO HE 03 IMeBHUX Ha Te MiACTaB, MO-
KYTb IIPETEHTyBaTH a00 i HaBiTh J1e-(PaKTO MPETEHIYIOTh Ha CTATYC AESKOI «30JI0TOT
CEepeIMHI» MIiX IMOJITHKO-IIPAaBOBUMH Ta/ab0 emicTeMOJIOTIYHUMH KpalHOIaMU
(HampukIia, «J1i0eparTbHU KOMYHITAaPH3M» 1 «KOHIETITYaIIi3M).

Otxe, 1151 KOXKHOTO JOCIIITHUKA [IPAB JIIOJMHHU TIEBHA ITO3UIIIS MO0 KIACHYHOT
¢dinocodepkoi mpobdiieMu yHiBepcaiit BU3Havae (11e Moke BigOyBaTucs CBiIoMO 9u
HECBIZIOMO, SIBHO YH IMIUTIIIUTHO) iHIII CBITOTJISITHO-METOIOJIOTIYHI TTO3HIIIT 3 Hali-
Ba)KJIMBIIINX TUTAaHb IPABO3HABCTBA.

VY pe3ynbTarti aHalli3y «3MiCTOBOIO HAITOBHEHHS» MOKOJIHb MPAB JIFOJNHU, 5K
BHJIA€THCS, CTAIOTh OUYEBHIHUMH JIESKI KOPEIAIii MIXK «ITOKOJIHHSAMU MIPaBy 1 TaKH-
MU BU3HAYAJIBHAMH TEYisIMHU Cy9acHOT MO THKO-TIPaBOBoOi (histocodii, sk midepanizm
i komyHiTapu3m. OTke, Ha TyMKy aBTOpa, He Oyje nmepedinbIIeHHIM TOBOPUTH TIPO
T€, 1110 TIpaBa JIIOIUHH IIEPILIOTro MOKOJIIHHA i ChOTO/IHI 3aiiMalOTh OYECHE MiCIIe Ha
rpanopi JribepanizMy, a TPEThOTO MOKOJIIHHS (COMIAAPUCTChKi) — Ha CTITax KOMYHi-
tapusmy. 1o >k 10 mpaB JIOJUHM JPYroro MOKOJIHHSA, CIIiJl BU3HATH, L0 3 OTJISAY
Ha MpUTaMaHHy M crienudiky, OCTaHHI JOMYCKAIOTh SIK HOMIHaliCTUYHI, TaK 1,
B OKpEMHUX BHUIAJKaX TaKOX 1 peayicTuuHi iHTeprpeTanii. [Ipu mpomy ¢imocodepki
HiIBaJIMHA O3HAYEHOTO ITOKOJIIHHS MpaB JIOAWHU TSKIIOTh, BOYEBH/b, 10 KOMYHi-
TapHOTO ¥ COLIOIEHTPUYHOTO BUTIIyMaYCHHSI.

OCKBKM HHHI 10 IIUPOKO BU3HAHUX OCHOBHUX KOJICKTHBHHX IPAB HAJIEKHUTh
MIPaBo Pi3HUX CIIIJILHOT HA 3aXHUCT CBOET IICHTHYHOCTI, OJJHIEIO 13 IIEHTPAITHHUX TEM
MTOIANIBIIOTO JAOCTIHPKEHHSI € MPOo0IeMaTHKa 1IGHTUYHOCTI K OJIHI€T 13 CHCTeMOYT-
BOPIOIOYUX KaTeTOPill KOJEKTHUBHUX MpaB. OcOOIMBO HiKAaBUM LEH acmleKT € JJIs
TOCITIKSHHS MTOTITHKO-TTPABOBHUX 1 (hiT0COPCHKO-TIPAaBOBUX MIPoOIeM Ha MaTepiaii
L ]
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MYJIBTHKYIBTYPAbHUAX CYCINbCTB 3axigHoro CBiTy, A€ BHACHIIOK MPOIIECIB iMMi-
rpanii BiJ 3yCTpidi pi3HUX KyJIbTYp BiZOyBa€ThCs 3iTKHEHHS IBOX CUCTEM IIIHHOCTEH:
3aXigHOI, MO0 BUXOIUTH 13 KOHIIENITY JIIOAWHH K IHIUBiAA, 1 CXITHOI, III0 pO3TIIsAIae
JIOJUHY TIEpeAyCiM SIK CKIal0BY BEIUKOI POIUHH.
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Avsiscoka aabopamopis npas AoguHu i 2poMasTHUHA

Hayxoso-aocaignuii incmumym gepicasrozo 6ygisHUUMBa ma Micues020 CAMOBPALYBAHHS
Hauionanvroi akazemii npasosux Hayx Yxpainu

ANwvsis, Yxpaina

3ATAAbHA JEKAAPAUIA ITPAB AKOAUHU — IIEPE/IBICHHUK
XAPTII OCHOBOITOAOKHHUX IMPAB €BPOINEUCHKOIO COI03Y

AHoTauis. Y cmammi 30iticneno 3azanbrnomeopemudHull ananis 6nausy 3aeanvroi JJexnapayii
npae noounu 1948 p. na cmanoenenHs cyuacHoi cucmemu MidHCHAPOOHUX AKMIB 3 NPA8 THOOUHUL.
3oxpema, npocriokosano diareKmuunuil 38 130K MidC nOA0JHCeHHAMU 3azanvhoi J[exrapayii
npag modunu ma Xapmii ocnosononodicHux npas aoounu €sponeticokozo Cor3zy. Bemanoesne-
HO, W0 3aKka1adeHi 8 ochosy 3azanvHol /lexnapayii npae ir00uHu maxi YinHicHI opienmayii, sK
2IOHICMb IOOUHU, 83AEMO3ANEHCHICMb, HENOOLIbHICMb QYHOAMEHMALbHUX NPA8 NH0OUHU,
CNPAMOBAHICMb YCIX Kame2opiu npas At00UHU HA CIMBOPEHHS HAeHCHUX YMO8 ICHYBAHHA mad
PO36UMKY THOUBIOA, € MAKOIC GUSHAYUATLHUMU RPUHYUNAMU 3AXUCY NPAS TI0OUHU, 3AKIA0EH]
v Xapmii ocnogononodcnux npas €gponeticokoeo Cow3zy. Taxum yuHom, npooemMoHCmposaHo,
o, 3 00H020 OOKY, Katouosi idei 3acanvroi Jexnapayii npas at00uHuU € 8 YioMy i0e0102i4HOI0
0CHO6010 Xapmil 0CHOBONOIONCHUX NPA, a 3 OpPY2020 OOKY, HOpMU 3a3HaveHol Xapmii sKicHO
possusaromuv nonodicenns 3azanvhoi [exnapayii OOH, 3a6e3neuyiouu 3MicmosHy KonKpemu3a-
yito npagé ma c80600 NHOUHU | CMBOPIOOYU OLTbUL eqheKMUBHT nepedyMOo8U IX PUOUUHO20
2apaHMYBAHHS.

Kuro4oBi ci1oBa: npaBa JIFOMHM, TiIHICTE JIFOIUHH, COLIAILHUH Mporpec, cBo0o1a, PiBHICTS,
COJITapHICTB.

Cearocaag [Tasrosuu o6 panckuit

ANbsosckas aabopamopust npas ueaosexa u 2paxcAaHUHa
Hayuno-uccaegosamenbckuii uHcmumym 20cy4apcmseHHOz0 CMpPoumeabcmsa

u mecmmozo camoynpasacrus Hayuonanomoii akagemuu npasosvix Hayx Yxpaurot
ANvsos, Yxpauna

BCEOBIUAA AEKANAPALHNA ITPAB YEAOBEKA — INPEJABECTHHK
XAPTHUHU OCHOBOITOAOMHBIX ITPAB EBPOITEMCKOI'O COI0O3A

AHHOTAaUUsA. B cmamoee ocywecmeanén obujemeopemudeckuti anaius enusaHus Beeobweil /le-
Kaapayuu npas uenogexa 1948 2. na cmanosienue co8pemMenHnol CUcmemvl MeHCOYHAPOOHbIX
axkmog no npasam uyenogexd. B uacmuocmu, uccnedo8ano cyujecmeosanus OUdIeKmuieckou
ces13u Medicdy nonodicenusimu Beeobweil Jlexnapayuu npag uenogexa u Xapmuu 0CHOBONOL0JIC-
Hulx npae Esponetickoco Colosa. Yemanoeaeno, umo 3anodcennvle 6 ocHosanuu Bceobwetl
Jexnapayuu npas uenosexa maxue yenHOCHble OPUEHMUPDL, KAK OOCMOUHCINGO 4eN08eKd,
83AUMO3ABUCUMOCHIb, HEPAZOETUMOCHIb (PYHOAMEHMATNbHBIX NPAB YeN08EKA, YCIMPEMIEHHOCHTb
6CeX Kame2opuil npaes Yer06eKd Ha CO30AHUsL HAONeANCAUUX YCIOBUIL CYUWECMBOBAHUSL U PA3-
BUMUSL UHOUBUOA, MAKIICE SBTAIOMCS CYUeCMBEHHLIMU NPUHYUNAMU 30WUMbL NPAG Yel08eKd,
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sonioweHHvIMU 8 Xapmuu 0cHo8ononodxcHbIx npae Eeponeiickoco Cowsa. Takum obpaszom,
NPOOEMOHCMPUPOBAHO, UMO, C OOHOL CHOPOHDL, KIiouesble udeu Beceoowetl /leknapayuu npag
Yen08eKa OCYWeCmeasiion poib UOEON02UUECKOU OCHOBbL Xapmuu 0CHOBONOIOJICHbIX NPAB, d C
Opyeoll CMopoHbl, HOPMbL MaKol Xapmuu KauecmseeHHO pazeusam noaodiceHus: Bceobwe
Jexnapayuu OOH, obecneuusas KOHKpemu3ayuro npas u c0600 uenosexd, a makice co30asds
boaee pexmusHvle NPEONOCLLIKU UX TOPUOUYECKO2O0 2APAHMUPOBAHUSL.

KuroueBble c10Ba: IpaBa 4enoBeKa, JOCTOMHCTBO YeJIOBEKa, COIMABHBII Mporpecc, cBodoa,
PaBEHCTBO, COJIMIAPHOCTb.

Sviatoslav P. Dobrianskiy

Lviv Laboratory on Rights of Man and the Citizen
Research Institute of State Building and Local Government
of the National Academy of Legal Sciences of Ukraine
Lviv, Ukraine

UNIVERSAL DECLARATION OF HUMAN RIGHTS —
PRECURSOR OF THE CHARTER OF THE FUNDAMENTAL RIGHTS
OF THE EUROPEAN UNION

Abstract. The article deals with the general theoretical analysis of the Universal Declaration
of Human Rights influence on the inception and development of the modern system of the inter-
national documents on human rights. Namely, the article makes an indepth research of dialec-
tic relations between provisions of the Universal Declaration of Human Rights and that of the
Charter of the Fundamental Rights of the European Union. It has been found out, that value
orientations, laid into basics of the Universal Declaration of Human Rights, namely such as
human dignity, interdependence, implicit character of fundamental human rights, direction of
human right at creation of decent conditions of human being existence and development, con-
stitute as well human rights protection principles laid into the Charter of the Fundamental Rights
of the European Union. There has been highlighted that, on the one side, key ideas of the Uni-
versal Declaration of Human Rights form ideological basics of the Charter of the Fundamental
Rights of the European Union, but on the other side, norms of the mentioned Charter provide
development of the provisions of the Universal Declaration of Human Rights, thus safeguarding
concretization of the human rights and freedoms content, and creating more effective precondi-
tions of their legal protection.

Abstract: human rights, human dignity ,social progress ,freedom, equality, solidarity.

BCTVYII

10 rpyaust 1948 p. micist peTeiabHOI MiIrOTOBYOT POOOTH Ta JIOBrOTPUBAIOTO 00-
TOBOPEHHSI OKPEMHUX cTaTeil Oyina ypouucTO NpUHHATA Ta MPOrojiolieHa 3arajibHa
Jexnapartis npaB ironuuu (nani — 3aransHa Jlexnaparitist) 48 jpepxkaBaMu — 4ieHAMU
OOH [1, c. 459].

Cporonni JeHb NPUHHATTS JAHOTO JOKYMEHTa, KOTPUH 1032 YCIKUM CYMHIBOM
CTaB OCHOBOIO Cy9aCHHUX BCECBITHBOI Ta PETIOHATBHUX CHCTEM 3aXHCTY PaB JIIOIH-
HU, IIOPIYHO CBATKYETHCS Y BChOMY CBITi sik Jlenb npaB mioquau. 3oxpema, 10 rpya-
®
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Hs 2018 p. moacTBo cBATKyBaTuMe 70-piuds npuiHITTS 3aransHoi [eknaparii mpas
monuHu. Lle He mpocTo yeproBa pivyHMISL, a HAroJa BKOTPE BiAAaTH HIaHy Oe3mpe-
LIEZICHTHOMY 3HA4E€HHIO I[bOTO aKTa [UIsl CTAHOBJICHHS TA PO3BUTKY HOBOI'O Mi’KHa-
POIHOTO MPABOMOPSIIKY, IKUH MaB OM Ha MalOyTHE YHEMOXIJIMBUTH TOAIT; sIKi Man
Micre mig yac J{pyroi ciToBoi Biiitu. CatkyBanHs 70-pivus 3aranpHoi dexnapartii —
BIAJINN Yac JUIsl IEPEOCMUCIICHHS YXKe JOCATHYTOro Iporpecy y cdepi CTBOpeHHs
HaJICKHUX YMOB JKHUTTS 1HJIMBiJa; a TAKOX IJIAHYBATH MOAAJIBIII HUISXU BTIJICHHS
MIPaBO3aXHCHHUX iIeariB Ta 1ijeH 3aranpHoi [lekmaparliii mpas JTIOIUHN, YaCTHHA STKUX
BCe II€ Ha IUISIXY peaizamii.

Jna Ykpainu cBarkyBannsa 70 piuanmni 3aransHoi Jlexknapamnii mpaB Ji0QuHA Ma€e
0co0IMBe 3HaYCHHS. | cripaBa TYT He TiJIbKH Y TOMY, 110 TIPeACTaBHUKH Toi e Y PCP
B OOH Opanu yyacts y po3po0ii nosoxenb 3aranbHoi leknaparii. € migcraBu BBa-
JKaTH, IO IIe 3aI0BTro JI0 moAiit Jlpyroi cBiTOBOI BIWTH, sIKi O€3MOcepeIHBO CIIPHUIN-
HWJIN TPURHATTS LBOTO aKTa, YKPaiHChKi HAYKOBLI — BUITYCKHUKH IOPUAMYHOTO (ha-
KyJbTeTy JIbBIBCHKOTO YHIBEpCUTETY (PYHIAMEHTAIBHO JOKIANHUCA 10 (hOpMyBaHHS
i71eoJIorii Ta cUCTEeMHM MpaB JIOAWHY, K1 Ha 90 % BU3HAUMIN 3MICT Ta CTPYKTYpY 3a-
ranpHOi [exnapanii. Imena nuux HaykoBui — ['epm JlayrepnaxT Ta Padans Jlemkin,
koTpi y 20-x pp. XX cT. 3100yBay OPUIUIHY OCBITY Ha TepeHax JIpBiBmmHN. bes-
MOCEPETHBO 1€ MPOSBUIIOCS y TOMY, IO onyOJikoBaHa y uepBHi 1945 p. kuura I'. Jla-
yTepraxTta « MbKHapOJHHUHA O1LTH IpaB ToauHI (Y SKOMY Oy BUKJIaICHI aBTOPCHKI
MPOEKTH camoro takoro bimis i cneniansHoro oprany OOH 3 KoHTpoIIO 32 A0TpU-
MaHHSM 1IbOTO aKTa), Yepes3 ABa pOKH Oyia po3aaHa wieHaMm odonoBaHoi E. Py3Benst
pobouoi rpymu (komirery) Kowmicii OOH 3 mpaB mroawHu, KOTpild OyJI0 TOpydeHO
MiATOTYBaTH MPOEKT «MiKHApOIHOTO O1UIs paB JtoArHMY (Ti3Hime HazBaHoro OOH
«3aranpHa Jlexmapariis mpaB JOIUHNY) [2, ¢. 62]. BaknuBe 3HAYCHHS 71 CTAaHOB-
JICHHS CYYacHOI CUCTEMHM 3aXMCTy NpaB JIIOJUHHU TakoX Maiu norysaau P. Jlemkina
(sIxMi TOBHY I0pUIMYHY OCBITY 37100yB y JIbBiBChbKOMY yHIBepcuTeTi y 1921-1926 pp.)
Bin ctaB aBTOpOM IepiIoi B icTOpii J10ACTBAa KOHUENLIT 37I0YMHY «T€HOLUA» i OCHO-
BHUM criBaBTopoM Konmerniii OOH npo 3a00poHy IIOTO 37I0YMHY i BCTAHOBICHHS
BiIMTOBIAIBHOCTI 3a fioro BunHeHHs. (/{0 Toro  mel nokyMmeHT Oyio yxBaneHo ['e-
HepanbHOI0 Acambneero OOH HaBiTh Ha JeHb paHime, HiX 3aranbHy Jlexkiapamniro
npaB mroauHd, — 9 rpynHs 1948 p.)

1. MATEPIAJIU TA METOHU

ABTOpPOM PO3MIISIHYTI NMEBHI CYyYacHi acMeKTH MIXKHAPOIHO-TIPABOBOTO 3aXKUCTY MpaB
moauau. BoHM MOB’si3aHi 3 MpoiiecaMy FOPUAMYHOTO TapaHTYBaHHs IIPaB JIFOJUHU
y €Bpomneiicbkkomy Coro3i (mani — €C) — MibkHapoaHOTO (POpMyBaHHS, 3 IKUM HUHI
VYkpaina nparae no0yayBaTH MIMOOKI NapTHEPCHKi BigHOCHHU. Bigomo, 1o nepemy-
MOBOIO TiCHOI iHTerpamii Mk Ykpainotw ta €C € ajmanTallisi 3aKOHO/IaBCTBa HAIIO1
JIeprKaBH JI0 IpaBoOBUX craHAapTiB €C, 30kpeMa JI0 CTaHIaPTiB i€l yHIKATbHOT MiXK-
HapoHO1 opraHi3anii y cdepi npaB Ta cBo0O I JIFOAMHUA. ABTOpP 3BEpPTA€E yBary Ha Io-
@
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PIBHAIIbHY XapaKTePUCTHKY BUXiTHUX 3acan 3aranbHoi Jlexmapamii OOH 1948 p. (s
aKTa JIaBHO BiIOMOT0 YKpaiHCHKil IOPUANYHINA HayIli 1 MpaBO3axXUCHINM MPaKTHIII) Ta
IIPUHLUIIB 3aXUCTy IPaB JIOANHY, IOKIAJCHUX B OCHOBY XapTil OCHOBOIIOJIOXKHUX
npas €Bponeiicbkoro Cotosy (mani — Xaprist €C). Sk Binomo, 3 HAOpaHHSIM YHHHOCTI
Jlicaboucekum poroBopom | rpynas 2009 p. Xapris €C HaOyna OpUANYHOT CHITH
OJIHOTO 3 ycTaHOBYMX AoroBopiB €C. He3Baxatouu Ha Te, 1m0 HopMmHu JlicaboHChKO-
ro JIoroBopy nepeadavaroTh 0008’30k €C npueaHatucs 10 KoHBEHIIIT Mpo 3aXxucT
TpaB JIIOAMHU Ta OCHOBOIOJIOXKHUX cBoOom 1950 p. [3, p. 191], i cBoro uacy Ha-
BiTh OyJ10 po3po0iieHo BianoBiguuii Jlorosip npo npueananus [4], HUHI HOpMHU came
XapTii €C cTaHOBIISITH OCHOBHE JDKEPEJIO CTaHAAPTIB MpaB Ta CBOOO JaHOIO MiX-
HapojHoro (opmyBaHHsA [5, ¢. 112]. BapTo 3ayBakuTH, 10 TUTBKH 32 MEPIIHA PiK
yuaHOCTI XapTii €C Cyx €C nocunascs Ha ii Hopmu nonay 30 pasis, a B TucTomai
2010 p. Bmepime y CBOEMY pIilllEeHHI aHYJIIOBAB TOJIOKEHHS HU3KH periiaMeHTiB €C
yepes iX cynepeyHicTs nojoxenusaM Xaptii €C [6].

Humni Cyn €C mocinitoBHO IPOIOBKYE peali3oByBaTH CBOT MOBHOBAXKEHHS Yy Ce-
pi 3a0e3neueHHs BiAMOBIMHOCTI akTiB iHCTUTYHIH €C nonoxenusm Xaptii €C [7,
c. 65], popmMyr0UH BiIaCHY CUCTEMY CTaHIAPTIB MPaB Ta CBOOO/ JOIUHU, SKi HEPIJKO
PO3XOAATHCS 3 YCTAJICHOIO NMPAKTHKOK €BPONEHCHKOro Cyay 3 MpaB JIIOAWHU LIOA0
IOPUIMYHOTO TapaHTyBaHHs OAHOMMEHHUX NpaB Ta cBoOox toauHu [§, c. 111-114].

[TopiBHSHHS BUX1THUX 3acaj 3aransHoi Jekmapartii mpas moamau Ta Xaptii €C
J03BOJIUTH, HA TYMKY aBTOpa, JaTH MEBHY OLIHKY BEKTOpPaM «IPABOJIIOJUHHOI»
CIPSIMOBAHOCTI IIMX JIBOX MIYKHAPOTHUX aKTiB 3 TIPaB JIIOJIMHY, a OTXKe, 1 OiIbII pea-
JICTUYHO BU3HAYUTH IOCIIIOBHICTh IPUBEACHHS 3aKOHOIaBCTBAa YKpaiHH Y BiJIO-
BIJIHICTB JIO TIPaBOJIIOUHHUX cTaHaapTiB €C.

B ocHOBY maHoro mociimKeHHs TOKIaAeHO TIITOTe3y Mpo Te, 110, 3 OJHOTO OOKY,
KIIF0UOBI i71ei 3aranpHoi [leknapariii mpas JIOAUHY € B [IJIOMY 1JIS0JIOTTYHOI0 OCHO-
BOIO XapTii OCHOBOIIOJIOXKHHUX TPaB, a 3 APyroro 00Ky, HOPMHU 3a3Ha4E€HOI XapTii
SKICHO pO3BUBAIOTH MOJIOKEHH: 3araibHoi Jeknapanii OOH, 3a0e3nedyoun 3mic-
TOBHY KOHKPETH3aIlil0 IpaB Ta CBOOO/I JIDJAUHHU 1 CTBOPIOKOYHU OUIBIIT eEKTHUBHI
HepeIyMOBH IX IOPUANYHOIO TapaHTyBaHHS.

Takox oZHUM 13 3aBlaHb JOCTIIKEHHS € 3’ SICYBaHHS MUTOMOI Baru BiJoOpaeH-
HS IIHHICHUX Opi€HTAIliH, 3aKJIaICHUX B OCHOBY 3araibHoi J{exmaparii mpas q01u-
HU (30KpeMa, TaKUX 5K T1/IHICTb JIFOJIMHU, B3a€MO3aJICKHICTh, HETIOAUTBHICTh (DyHIa-
MEHTAJILHUX TpaB JIIOJAHHHU, CIPSIMOBAHICTh YCiX KaTeropiil mpas JIIOJMHHA HA CTBO-
pEeHHS HaJIS)KHUX YMOB iCHYBaHHS Ta PO3BUTKY iHIUBINA) y XapTii OCHOBOTIOJIOKHUX
npaB €C. OTxe, y CTaTTi 3aCTOCOBAHO A1aJIEKTUYHHUHN, TOPIBHAIBLHO-IPABOBUHN Me-
TOAW MOCHimKeHHA. Taki METOAOIOTIUHI MPUHIINIIH, SIK HAM BHAAETHCS, TO3BOJIATH
MaKCHMAaJIbHO PEalicCTUYHO OLIHUTH Ta pO3POOHUTH BiAMOBIIHY IpOTpamMy ajanTarii
3aKOHOJ/IaBCTBa YKpaiHM JI0 MPaBONOANHHUX cTannaptis €C.

[IuTanHsAM 3MicTy, IpaBOBOI MPUPOAM Ta BIUIMBY 3aranbHoi Jlexnapauii nmpas
moguan OOH 1948 p. Ha cTaHOBIEHHS Cy4acHOI MIKHAPOAHOT CUCTEMH 3aXUCTY
@
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TIpaB JIIOAWHHU TIPUCBSIYCHI Tparli TAKUX BITIM3HIHUX Ta IHO3EMHUX JTOCIITHUKIB, SIK
. Baiiep, E. bpeani, M. bypomencekuii, M. Jxenic, P. Keit, [1. Padinosuu. [Ipore,
3BaKAIOYH Ha CKJIAIHICTH 1 0ararorpaHHiCTh 03HAYCHUX MTUTaHb, TOBOAUTHCSI KOHCTA-
TYBaTH HarajbHy NOTpeOy y MOJaNbIINX HAYKOBUX PO3BigKax i3 1€l mpobiemMaTukw,
30KpeMa B acIeKTi BIUTUBY 3araibHol Jekmaparltii Ha iIeiiHy ClIpsIMOBaHICTh Ta Ipa-
Bo3axucHi nmpuHIUIH Xaprii €C, 110, BIacHe, i € Memor NaHOI CTATTi.

2. PE3YJIBTATU TA OBI'OBOPEHHS
2.1. I'idicmo ar00unu sax hynoamenm cucmemu it npaé ma c60600

Crouatky aBTOpOM oxapakTepu3oBaHo 3HadeHHS XapTii €C mnsa Yipainu. Ilo-
repie, nepeBakHa OUBINICTh MpaB, SAKi 3aKpituieHi y XapTii — 1e mpasa JIOAHHH.
OTxe, 3HaHHST MOXKJIMBOCTEH JIFOIMHU, K1 3a()iKCOBaHI y Hil, € BAYKIMBUM JJIS THX
rpomMajasiH YKpaiHu, siki nepeOyBatoTh y kpainax €C a0o x MarTh HaMmip 0 HHUX
Buixaru. [lo-apyre, HU3Ka MONOXKEHBb AAHOTO JOKYMEHTa BHOCATH CYTTEBI HOBEIH
B CydacHe pO3yMiHHS THX MOXIIMBOCTEH, KOTPi CKJIaJIAal0Th IHCTHTYT MPaB JIFOANHH,
a Tomy anani3z Xaprtii €C € BaXJIMBUM 3 ONIALY Ha MEPCIEKTUBU BIOCKOHAJICHHS
KOHCTUTYL[IHHO-ITPABOBOTO MEXaHI3My OXOPOHH 1 3aXHCTy MPaB i CBOOO/ JTIOIUHH Ta
rpomaasiHuHA B YkpaiHi. [lo-Tpete, momoxxeHHss XapTii BU3HAUAIOTH KPUTEPii OIiH-
KH aismpHOCTI opraniB €C B ycix cdepax, 30kpeMa y chepi 30BHINIHBOT MO THKH,
a oTxke, i y BigHocnHax €C 3 OMHWM i3 HOTO MapTHEPIB HA €BPONEHCHKIN apeHi —
VYkpaiHoro.

VYpemwri-penrt, Xapris €C, K MOCTIHHO MiIKPECIOTH i TBOPIIL, — 1€ HE TIIBKU
MIPaBOTBOPYHH aKT, JDKEPEO MmpaBa. BoHa 3akpiIliroe TakoXk 3aralibHi (yHIaMEeHTab-
Hi HIHHOCTI, BIZITIOBiTHO /10 SIKMX CTPYKTYPOBAHO I€H aKT: JIO/ChKA TAHICTh, CBOOO-
Jla, piBHICTH Ta CONIAPHICTE [9, ¢. 58]. 3 omsiay Ha 11e, SIK 3a3HAa4Ya€ThCs Y BITUN3HS-
Hill piteparypi, XapTist €C sKicHO nepeocMHCIIoe onokeHHs KoHBeHLii mpo 3aXucT
MpaB JIIOAWHH Ta OCHOBHUX cB0OoA 1950 p. Pagu €Bponu (nani — Konsenist), Bu-
CYBarOUW Ha TEpIIe MICIe 3aXHCT T1HOCTI JIFOIUHU SK OCHOBHU 3araJIbHOFOJICHKIX
OCHOBHHX I1paB, cB000 Ta 1iHHOCTe#H [10, ¢. 176]. Ha BimMiHy BiJl iHIIUX perioHalb-
HUX IOPUINYHUX IHCTPYMEHTIB 3a0e3neueHHs npas JonnHau, Xaptis €C npuHIumo-
BO HacHiye ijeonorito 3araibHoi Jekiapailii, akIieHTYO4YH caMe Ha T1THOCTI JIFO/IH-
HU sK ii pyHIaMeHTaTpHIN MIHHOCTI — caMe Tak, sIK 3aKJIaieHo y mpeamOyJi Ta CT. |
3araneHoi Jlexmapartii.

Taxox HEOOX1/THO 3BEpHYTH yBary Ha Te, o (GyHJaMEeHTaIbHI IHHOCTI, SIK1 BH-
kxopuctano B Xaprii €C gk kputepii rpynyBaHHs MMpaB JIOIUHU — T1IHICTh, CBOOO/A,
CHpaBeAJIUBICTh, CONIAAPHICTH MO CYTI BIATBOPIOIOTH OJHOMOPSAKOBI Kareropii 3a-
ranpHOI Jlexmapartii, BKATI y ipeamMOyITi boTo akTa: «bepydu 10 yBard, mo BU3HAHHS
TiJTHOCTI, SIKa BJIACTUBA BCIM WICHAM JIFOACHKOI CiM’i, i pIBHHX Ta HEBiJ €EMHUX iX
MpaB € OCHOBOIO CBOOOJIH, CIIPABEIIIMBOCTI Ta 3arainbHOro Mupy». lllonpasaa, Hopmu
Xaptii €C gianekTU4HO MepeBOAATH I1i TIOHSTTA Ha SIKICHO OUTBIN BHCOKHH PiBEHb
(hopMaIbHO-IOPUAMYHOTO 3aKPITUICHHS Ta KOHKpeTH3allii, aje 1e, Ha JyMKy aBTopa,
L ]
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BKOTpE IMiATBEPIKY€E «KTEHETUYHY» CIIOPIAHEHICTh TAKUX aKTiB. 3MICTOBHUH Ta CTPYK-
TypHu# aHaii3 Xaprii €C 103BoIse€ BBaXKaTH, IO B 11 OCHOBY (MTOPIiBHSIHO 3 1HIIUMU
BCECBITHIMH Ta PETiOHAIBHUMH 1HCTPYMEHTAMH 3aXUCTY MPaB JIOAMHN) 3aKIaIeHO
MIPUHITUTIOBO HOBI (hiTI0COQCHKO-CBITOTIISIIHI 3acay Ha JIOAHUHY, Ta 11 MicCIle Y CBITi.
Vxe y npeamOyni Xaptii €C 3a3HadueHo, 0 «II0JUHA Ta ii iHTepecH — y LeHTpi Ii-
smpHOCTI Coto3y», a 1. | mporo akra npsimo imenyetsest «[innicte» [10, c. 179].

dopmynoBaHHS, «BUBEACHHS» MpaB JIOAWHHU 13 MOHITTS JTIOACHKOT T1AHOCTI
CBIUMTH PO BU3HAHHS IaHOI BIACTUBOCTI JIIOAWHU JKEPEIIoM (Cy0’ €KTUBHUM) YCiX
il mpaB, a TaKOX PO MOCTYIOBE 3pOCTaHHS MUTOMOI Baru MPUHLUITY TyMaHi3MYy SIK
CHUCTEMOYTBOPIOBAIBHOI 3aca gy 3-TIOMiX IHITUX MPHUHIHUIIB Cy4aCHOTO 1HCTUTYTY
npaB JtoauHu. CaMe IPUHIUI TYMaHi3My JISKUTh B OCHOBI ITOJIOKEHHS TIPO T€, 10
JIFOJIMHA € METOI0 CYCITIJILHOTO PO3BHUTKY, a He Horo 3acodom. Crienudika came miel
3aca/f MoJsirae ¥ 'y TOMY, II0 OCTaHHS MiJKPECTIOE CIIPSIMOBAHICTh IHCTUTYTY IIpaB
JIOAVMHU Ha CTBOPEHHS YMOB JUIS 3a0e3MeueHHs yHIKaTbHOCTI KOXKHOTO OKPEMOTO
JIIONICBKOTO OyTTS, iCHYBaHHS. BumaeTbcs, 0 sl iHTErpaTUBHA BIACTUBICTH MPH-
poau JNIOAWHM — {1 TiOHICTh, € MPUHIMUIIOBO BaXXJIMBOIO, 30KpeMa, ISl MOSICHEHHS
(heHOMEeHY «TIO3UTHBHOI TMCKPUMIHAII K CTIEH(ITHOT PUCH CYyYacHOI KOHIIeTIIIi1
npaB moauan. Tak, . I Xaprii €C «PiBHICTEY» BKIIIOYa€ MpaBOBi HOPMH, SKi 3a-
KPIIUTIOIOTH TIpaBa AiTei (cT. 24), mpaBa JiTHIX JrofeH (cT. 25) Ta mpasa oci6 3 ¢i3zud-
HUMH Ta pO3yMOBHMH BajamH (CT. 26). ABTOp IpHUIycKae, o BrijieHa y Xaprii €C
cydyacHa iHTepIpeTawist MOHATTS «TiJHOCT» JIOAWHU MOKJIMKaHA peai3yBaTu Ha
MPAKTHUIII /IS0 «COIIaIbHOI KOMIICHCAIlii OpraHiYHOT HETIOBHOLIIHHOCTI JIFOIHHI.
ToOT0 3a0e3meunT BUKUBAHHS, T'1IHE ICHYBaHHS Ta PO3BUTOK 1 TUX 1HIUBIAIB, KOTPi
BHACJIIIOK BPOJUKEHUX Y HAOyTHX BaJ NOTPeOYyIOTh CTBOPEHHS ClIeLiadbHIX «yMOB
Ta 3aco0iB» [11, c. 8] — 1m0 3a0e3MeuyroTh IM «IIepeMory, a He opa3Ky B 00poThOi
3a kuTTI» [12, c. 54-55].

2.2. Coyianbro-npupoOHuil xapaxmep ma HenooLIbHICIb CUCEeMU OCHOBONONIONCHUX
npas ma c60600 10OUHU

Bunaerbcs, mo npao3axucHa ineosioris Xaptii €C BUSBIISE CIIaKOBICTh 13 BUXI-
HUMH 3acajiaMu (pOpMyBaHHsI PaB Ta CBOOO/I JIFOJAMHHY, a TAKOXK 3 MPUHIUTIAMU i71e-
OJIOTi1 3aXMCTY TpaB JIIOAWHY, BTiIEHOT y HopMax 3aranbsHoi Jleknapaunii. Sk y mo-
JOXKEeHHSX Xaprii, Tak 1 y HOpMax 3aranbHoi Jlekmapaiiii mpociiKoByeThCs iies
HIONIO0 COYIANLHO-NPUPOOHO2O XapaKkmepy TIpaB JIONUHH, sKa rependadac morpedy
YIOCKOHAJICHHS MIpaB Ta CBOOOJ JIFOAWMHY BIiJMOBIIHO JO 3MIHIOBAHHMX COIiaJbHUX
ymoB. Tak, y a03. 4 mpeamOynu 3aransHoi Jlexmaparii 3a3Haga€eThes: «O6epydn 10
yBar#, o Hapoan O0’exnannx Hamiit miarsepaunm B CraryTi CBOIO Bipy B OCHOBHI
TpaBa JIOAWHH, B TIHICTG 1 IIHHICTH JIFOICHKOI 0COOM 1 B piBHOIIPaBHICTH YOJIOBIKIB
1 )KIHOK Ta BUPIIIIIIH CIIPUATH COITIaTbHOMY IPOTPECOBI 1 MOTIMIIIEHHIO YMOB KUTTS
TIpH OLIBITIH CBOOOI.
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Posrnsig iHCTHTYTY TIpaB MIOAWHM KPi3b MPU3MY T1THOCTI JIOIUHU Ta COIiaIbHO-
MPUPOJHOTO XapaKTepy TaKUX MPaB JO3BOJISIE TIOSICHUTH BiIMOBY PO3pOOHUKIB Xap-
Tii €C BiI TpaguIiIHHOTO MOALTY MPaB JIOIUHN HA «TPOMAIIHCHKI» ((hi3WdHi i 0cOo-
OMCTIiCHI), MMOJNIITUYHI, EKOHOMI4YHI, COLiaJbHi Ta KYIbTYpHiI IPyNH 1 BUKOPUCTAHHS
B IIJIOMY aKTi 3arajibHOIOJCEKHX MOPAILHUX MOHSTH SIK KpUTepii kinacudikamii mpas
JIIOINHHU.

OTxe, TIIHICTD SIK BJIACTUBICTD JIFOIMHU Ta JHKEPEJIO 11 OCHOBHUX IPAB, MO-TIEepIIIe,
BUMAarae 3a0e3nedeHHs] OAHAKOBOI'O 3HAYECHHsI BCiX il MOXIMBOCTEH, 110, Y CBOIO
4epry, MiICHIIIOE MOJIOKEHHS PO X HEMOAUIBHICTD SIK XapaKTEpPHY PUCY CyYacHOTO
IHCTUTYTY TIpaB JIOAWHH. A, MO-ApYTE, 1€ T03BOJISE BIIMOBUTHCH BiJ] MOALTY MpaB
JIOAVHY Ha «IIPUPOAHO-010JIOTIUHI» Ta «IMPUPOAHO-comianbHi» [13, ¢. 6], a Takox
Bil Mu(epeHIIiFOBaHHS MOXJIMBOCTI TIPAKTUYHOI 3/11ICHEHHOCTI MIpaB JIFOJIUHU 3a-
JISXKHO BiJ iX 3aKpiIIeHHsS B 3aKOHOAABCTBI [14, c. 217].

Bu3HaHHS IPiOpUTETHOTO 3HAYECHHS 3 JIIOACHKOIO TiHICTIO YITKO MPOCIiKOBY-
€THCA M MpU aHANI31 IHIINX TJIaB — TOJIOBHUX CTPYKTYpHUX eneMeHTiB Xaprtii €C.
VY npoMy acrekTi HikaBoto ajs aHani3y Bucrynae ri. I «CBodoau», 1o sikoi BKIoue-
HO, OKPIM TPaAMIIHHUX MpaB KJIACHYHOI JOKTPUHU MPUPOIHOTO MpaBa (TaK 3BAaHHX
«HETaTUBHUX», TAKHX SK IPAaBO Ha BiJIbHE BUCJIOBIIOBAHHS JTYMKH, CBOOOTY COBICTI
Ta 3i0paHb) 1 Taki MpaBa, sKi BBAKAIOTh MPaBaMH «JIPYroro MOKOJIIHHS» (30KpeMa,
MIpaBo Ha MPaIfo, IPaBo Ha KUTIO).

HaBeneHi monokeHHs ¢Bi4aTh Npo NeBHY TpaHC(HOpMAIiI0 caMOro PO3yMiHHS
IIpaB JIFOIMHU SKPa3 B aCMEKTI CBOOOIM — BIIACHE Yepe3 BU3HAHHS T1IHOCTI JIFOIUHU
JDKepesioM ycix ii mpas Ta cBobon. Tak, SIKIIO KJIaCHYHa JOKTPHUHA IPUPOIHOTO Tpa-
Ba 3a3BMYail BU3HAE CBOOOAAMHU Ti MOYIJIMBOCTI JIFOJMHHM, pealli3allisi KOTpUX He MOo-
TpeOye 30BHINIHBOI TOTIOMOTH, BTPYYaHHS JeP>KaBH UM CYyCHIILCTBA, TO y XapTii €C
MOHSTTSAM CBOOO/IN OXOIITIOIOTHCS 1 T1 MOXKIIMBOCTI, peaizaiis SKHX BUMarae cyTTe-
BOT'O CIPHSIHHS, «[TO3UTUBHOI» /111 3 OOKY CYCIIJIbCTBA B LI1JIOMY.

OTxe, € migcTaBu KOHCTATYBaTH B JOKYMEHTI, 10 PO3IVISLAAETHCS, TpaHChopMa-
LiI0 TPAJAULIIHHOTO PO3YMIHHS «HETaTUBHHUX» TpaB — cBoOo monuHu. Lst Tpancop-
Mallist Clprsie, Tak O MOBUTH, KOHCOJTITAII{ yCiX paB JIIOMWHN HABKOJIO 1X Cy0’€KTa —
JIOMVHH HE3aJIeKHO BiJl BUAOBOT HAIEKHOCTI ocTaHHIX. [IOpiBHSHHS HOMEHKIATypH
MpaB JIIOAWHM, 3aKkpimieHnx y Xaprtii €C, BUpakeHO BUABISE i1 IEBHY «T€HETUYHY
CIaJIKOBICTBHY 3 HOpMaMHu 3aranbHoi Jleknapauii, agke B OCTaHHIN NpaBa JTIOJUHH
MOJAIOThCS KOMIIEKCHO, O€3 MOJIiTy Ha IIeBHI TPYIIH, SIK Mi3HilIe 0yi10 3po0iieHo Tpu
po3pob1ti Mi>kHapogHOTO MaKTy PO €KOHOMIYHI, COlianbHI Ta KYJIbTYpHI ITpaBa
monuHu 1966 p., Ta Mi>XKHapOAHOTO MaKTy PO IPOMASHCHKI Ta MOJITHYHI IpaBa
1966 p. [1, c. 463].

BapTo 3a3HaunTH TAaKOXK, IO JESKi i3 3aralbHUX TEHACHLINH PO3BUTKY IHCTUTYTY
MIpaB JIOJUHH C(HOPMYIILOBAHHX CBOTO Yacy y BITUYM3HSHIN MpaBoBii iTeparypi [15,
c. 8] orpumanu BigoOpaxenHs y npeamoOyni Xaprii €C. Tak, a63an 2 [IpeamOynu
LBOTO aKTa MPOTOJIONIYE: «y HEeHTpi nisibHOCTI Coro3y — JIFo[UuHA Ta ii IHTEpEeCH».
L ]

84



Bicuuk Hanionaabnoi akagemii npaBoeux nayk Ykpainn Tom 25, Ne 3, 2018

Hami, Bxe y BctynHild yactuHi XapTtii €C MicTUThCS BKa3iBKa Ha Te, MO came Opa-
JIocst 10 yBaru npu GopMyIIOBaHH1 y Hil BiZIIOBITHOT CUCTEMH MpaB Ta CBOOO/, TaK,
y a03. 4 I[IpeamOyu IPOTOIOMIECHO: «...HEOOX1THO TOCUIUTH 3aXUCT OCHOBHHUX IIpaB
B IycCi CyCHiJIbHUX 3MiH, IO BiAOyBarOTbCs, & TAKOXK COLIAJIbHOTO PO3BUTKY, HAyKO-
BOTO Ta TEXHOJIOTTYHOTO MPOTpECy HUISXOM 3aKpiljieHHs uX npas B Xaptii» [10,
c. 179].

HaBenene nonoxeHHsl Jae miJcTaBy BBaXKarH, mo po3pobnuku Xaprii €C Bu-
XOIWITH, BIIACHE, 13 COIiaIbHO-TIPUPOIHOTO XapaKTepy iHCTUTYTY MpaB TroguHu [ 16,
c. 5], a BiH BigoOpaxkaeTbcsl, 30KpeMa, TAKUM BH3HAYCHHSIM MOHSTTS MIPaB JIIOANHH,
3TiJTHO 3 SIKHM BOHH € MOKJIHBOCTSIMH JIFOIUHU, 00’ EKTHBHO 3yMOBIICHUMH JIOCSTHY-
THUM PiBHEM PO3BUTKY JIFO/ICTBA (EKOHOMIYHUM, TIOJITHYHUM, COLliaTbHIM, JTyXOBHHM)
[17, C. 8].

Cawme Take 6aueHHS IPUPOIHU 1 JHKEPEIT TTOXOKSHHS TIPaB JIFOMAWHHU i ITBEPIKY-
€Tbcs 1 pobounMu JoKyMeHTaMu KOHBEHTa — creniaJbHOro opraHy, 1o po3poOIisB
Xapriro €C. 30kpema, mpu 00TOBOPEHHI MUTAHHS PO CIOCIO TEXHIKO-IOPUIUIHOTO
3akpimiaeHHs XapTtii €C y cucTeMi ycTaHOBYMX JOKYMEHTIB LIOTO HaIHAL[IOHATIBHO-
ro YTBOPCHHsI OyJIO BHCJIOBJICHO MOOAKAHHS «3JIHCHUTH 1€ y TaKuil crocid, abu
MOKHa OyJI0 BHOCHTH 3MIiHH Ta JIOTOBHEHHS 10 XapTii i BUKITIOYATH TIEPCIIEKTUBY
MEePETBOPEHHS IILOT0 TOKYMEHTA Ta 3aCTUIJIMH 1aM’ ITHUK 1cTOpii mpaBay.

Cuctemunii ananiz Xaptii €C 103BoJIsi€ 3p0OUTH BUCHOBOK TIPO T ATBEPIKEHHS,
BHCJIOBJICHOI Y JIiT€paTypi rinoTe3u, CTOCOBHO MEPCHEKTHB MOJATBIIOTO PO3BUTKY
THCTHTYTY TIPaB JIIOJAWHHU Y HANPsIMi BCe O1IBIIIOTO 33/0OBOJICHHS TOTPed Jitoguuu [17,
C. 8]. Y mpomMy pakypci 3acimyroBye Ha yBary cT. 8 ri1. II «CBo6ogu» Xaptii €C, Ha-
3Ba SIKOT «3aXHCT MePCOHANBHUX JaHNX». CHUcTeMa MOXKIIMBOCTEH JIIOANHY, SIKa BU-
IIABace 13 GOpPMYITIOBaHHS MAHOI CTATTiI CIPSIMOBaHAa, BOYEBUIb, HA 3aI0BOJICHHS
MOTpeOH JIIOAMHU Y caMOpernpe3eHTallii, CaMOBHIBIICHHS, 200, IHIIUMH CIOBaMH, Ha
MOIIUPEHHS Ta 30epeKeHHs J0CTOBIPHOT (HECTIOTBOPEHOT) 11010 Hel iHopMartii, a y
pasi BUSIBICHHS CIIOTBOPEHHS OCTaHHBOI — HA BHECEHHSI HEOOX1THUX 3MiH.

[lixaBo 3a3HAUMTH, [0 HEOOXIJIHICTh BU3HAHHS 3a JIFOJMHOIO MIPaBa MPAKTUYHO
OJTHAKOBOTO (1ICHTUYIHOTO) 31 3MICTOM MOKJIHNBOCTEH JIFOMWHHM, SIKI BUILTUBAIOTH 3i
ct. 8 . Il «PiBHicTB», Oyn0 chopMynboBaHO y 3apyOixKHIN MpaBOBill JiTeparypi
HimernskuM BueHUM Jx. Kanerynrowm [18, p. 74]. O1xe, y HOopMax Xaprii €C memro
PO3IIMPEHO KaTaJor MpaB JIIOJAWHU K BiJ0OpakeHHs 3pocTaHHs ii moTped, 3aco0iB
ix 3amoBosieHHs. Y Xaprii €C BpaxoBaHO i 1HIII 3acaJy Cy4acHOTO IHCTUTYTY MpPaB
monuHy. Lle BupaxkaeThcs nepiu 3a Bce y crpo6i 30a1aHCOBaHOTO MOEIHAHHS TPHH-
uumiB opmManbHOI Ta GaKTHUHOT PIBHOCTI SIK TaKUX 3acaj. Y HaliMeHyBaHHi riasu 11
Xaprtii €C npsMo BKHBAETHCS TEPMIH «PiBHICTE». OMHAK, HA BIAMIHY BiJ] KJIACHIHHUX
MDKHApOJHHUX TOKYMEHTIB, Jie IPUHLUIY PIBHOCTI MPUAITSETHCA, 3a3BUYa, AEKiJIb-
Ka cTaTell y CUcTeMi BCiX HOPM BiJIMOBIAHOTO JIOKyMeHTa, y Xaptii €C 3a3HaueHuit
TEPMiH BXXHBA€ETHCS OJHOYACHO JJIsl HO3HAYEHHS K NPUHIMITY IHCTUTYTY IpPaB JItO-
nuHY B €C, Tak 1 0AHOTO 3 IHTETPYIOYHX EIeMEHTIB, KpUTepiiB kiacudikaiii THX npas
@
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JIIOIMHM, SIK1 y TIEpIITy Yepry MOKINKaHi Taky piBHICTH 3a0e3neuntu. Crarti 20, 21,
23 Xaprtii €C cupsiMoBani Ha 3a0e3neueHHs peaizauii npuHIuILy GopMaIbHO OHA-
KOBHX CTapTOBUX MOXKJIHUBOCTEH JIJIsl yCiX HOCITB BIJIOBIAHUX MPaB JIFOUHU.

VY crarrax 22, 24, 25 ta 26 nependadeHo 3a0€3MEUYCHHS «ITLTBIOBOTO» PEKUMY
y IJIaHi CTBOPEHHS 10JAaTKOBUX PAaBOBUX MOMIIMBOCTEH Il TUX KaTeropii Jonew,
SIKi BHACIIZIOK IEBHUX BPOJDKCHHUX YU HAOYyTHX BaJl MOTPEOYIOTH IS 33 JOBOJICHHS
CBOIX MOTped Ta iHTepeciB CTBOPEHHS CIellialbHUX «yMOB Ta 3aco0iB» [12, c. 8].
Taki crienianbHi IPaBOBI MOKIMBOCTI Iepen0daueHi, 30Kkpema, i AITer, AT JTITHIX
JIFOMICH, JUTst 0Ci0 3 PI3UYHUMU Ta PO3YMOBUMH BajiamMu. Y CT. 22 creriajabHO 3aKja-
JICHO TapaHTyBaHHS KyJIBTYpHOI, PENiriiiHOT Ta MOBHOI pi3HOMaHiTHICTI. Ha mymMKy
aBTOpAa, MpeACTaBIeHa HOPMa BioOpakae MparHeHHs CIPUSTH MOCTYIIOBOMY CTBO-
PEHHIO 3araJbHONIOCHKOI KYJIBTYPH MpaB JIIOAMHH, BUTbHOT BiJl €THOLICHTPUIHHUX
CIIOTBOPEHD, YPaXOBYIOYH KYJIbTYpHHH (y ITHPOKOMY CEHC1) ILTIOpai3M JIepKaB —
wieHiB €C, KN 1CTOTHO MOCHIIUTBCS MiCHsd IPUUHATTS HOBHX JEpiKaB 0 LOTO
(dbopmyBaHHSI.

BUCHOBKHU

1. Cuctemuuii aHani3 nojioxxeHb Xaptii €C CBIiAYNTH, 110 HA ChOTOMHI LEH JOKY-
MEHT MO)KHA BB2YKaTH OJTHUM 13 HAHTIPOTPECUBHIMINX 3A00yTKIB JIOICTBA Y MApUHI
IIpaB JIFUHU. 3 IEBHUMU 3aCTEPSIKCHHSIMH, MOJKHA CTBEPJIKYBATH, 110 IIeH MiXHa-
POJHMIA aKT 3 MPaB JIOJMHH MaKCHMaJbHO BPaXxOBYE 3acajid Cy4aCHOTO PO3yMiHHS
BHXITHUX MPUHIIUITIB IHCTUTYTY TIpaB JIOIWHU Ta BiloOpa)ka€ TEHACHIIil pO3BUTKY
[IPaBOBOTO CTaTyCy 0COOM y cydacHoMy cBiTi. OJIHaK He3anepeyHui MocTyn y ra-
panTyBaHHI npaB goauHu B €C, kil cTaB MOXKJIMBUM CaMe 3aBJsKu Xaprii, OyB
01 HeMoXxnuBHUM 0e3 3aranpHoi Jlekmaparrii mpaB JIOMUHU — JTOKYMEHTa CBITOBOTO
3HAYCHHS, KU 3aKJ1aB HE TUIBKU Cy4YacHI MIPUHIIMITH MIXKHAPOJTHOTO TapaHTyBaHHS
MpaB JIIOIMHY, a i TIEBHOIO MipOI0 HOBOTO CBITOBOTO ITPABOIOPSIIKY.

2. AHali3 BEeKTOPIB «IIPaBOIIOAMHHOD» CIpsAMOBaHOCTI 3arampHoi Jlekmaparrii
npaB jroauan Ta Xaptii €C 103BOJISE 3 TOCTaTHBOK BIICBHEHICTIO KOHCTATyBaTH
(dakT X «reHEeTHYHOI CIIOPITHEHOCTI», a caMe: 3aKpIiIUICHHs CIUIBHUX 3acaj HI0/I0
PO3yMiHHS TPUPOIA OCHOBOTIONIOKHUX MIPAB Ta CBOOO JIFOAWHM, T1THOCTI SIK PyH/a-
MEHTY IpaB Ta CBOOOI JIFOIUHU, a TAKOK HEMOITFHOCTI MPaB Ta CBOOO I JIFOJIUHU SIK
iX IMAHEHTHOT BJIACTHBOCTI.

3. OTxe, amanTalliro 3aKOHOTABCTBA YKpaiHH 10 MPaBOIIONNHAKX cTaHAapTiB €C
CIIIJT pO3TIISIATH HE MTPOCTO K OaxkaHy, ajie HeOCSHKHY TIEPCIIEKTUBY, a i K TIPOIeC,
SIKMH TPUBAE 3 MOMEHTY BTUICHHS Y 3aKOHOJIAaBCTBO YKpaiHu HopM 3aranbHoi [exna-
parii.
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Onxena Iropiena Pesnikora

Kageapa xpuminasvrozo npoyecy ma onepamusHo-posuykosoi AisabHocmi
Hayionanvnuii opuguunuii ynisepcumem imeni Apocaasa Myapozo
Ykpaina, Xapkis

ITOBEPHEHHA AKTHBIB, OJEPKAHUX BHACAIZOK
BUMHEHHA 3AOYHUHIB Y KPUMIHAABHOMY I1POBA :KEHHI:
MI:zKHAPOAHHWU JOCBIA I CYHACHHH CTAH

Anoranis. Kopynyis € 0ecmpyKmusHum sAeuujem, o CNPULUHIOE HebAaXCani HAcIiOKU 0
PO3BUMKY CYCRINbCMBA i depacasu 8 yinomy. Tomy y cmammi 00CAi0HCeHO meopemudti 0CHO-
8U | npakmuuni npoobiemu nosepHeHHs. aKmugie, 00epAHCAHUX YHACAIOOK GUUHEHMHS 310YUHIE
V KPUMIHATLHOMY NPOBAOJICEHHI, BUSHAYUEHO Menty, cvb €kmie peanizayii, 00 ’ekmu nouyKy
ma emanu 30iticHenHs maxoi disnvnocmi. Ilpoananizosano npogioHutl MiskcHapoOHUll 00C8io
Y cpepi noseprenHs akmugie, 00epIcanux YHACIiO0K UUHEHHA 3N0YUHIE Y KPUMIHANbHOMY
nposadacenni. Jocnioxnceno npasosuii cmamyc, Qyukyii i nosnosadcennsi Hayionanvnoeo
azenmemea Ykpainu 3 numans UAGIEHHs, POULYKY MA YNPAGLIHHA AKMUBAMU, 00EPAHCAHU-
MU 8I0 KOPYRYIUHUX MA THWUX 304UHIE K HOB8020 cy0O 'ekma maxoi disnvHocmi. Bcmanos-
JIeHO, WO 0151 NOBEPHEHHS AKMUBIE Y KPUMIHATbHOMY NPOBAOICEHHI He0OXIOHO npotimu n’sams
emanis.

Kuro4oBi ciioBa: Kopymiist, KpuMiHaJIbHE MTPABOTIOPYIIECHHS, YIPABIiHHS aKTUBaMH, (piHAHCO-
BUI 3JI0UUH.

Eaena Uroperna Pesnnxosa

Kageapa yroaosrozo npouecca u onepamusHo-posvickHoii gesmeabHocmu
Hauuonanvmwiii opuguueckuii ynusepcumem umenu Apocaasa Myapozo
Ykpauna, Xapoxos

BO3BPAT AKTHBOB, IOAYYEHHbIX B PE3YABTATE
COBEPHIEHHUA INPECTYIIAEHHUA B YTOAOBHOM ITPOU3BOACTBE:
COBPEMEHHOE COCTOAHHE U MEXKAYHAPOAHDbIN OIIbIT

Annoranus. Koppynyus asnsaemcsa 0eCmpyKmuHbIM s181€HUEM, YMO GbI3bIEAEH HEXCENAMEeNb-
Hble nociedcmaus Oisl pazeumus odwecmea u 2ocyoapemsa 6 yenom.Iloomomy 6 cmamoe uc-
C1e006anbl meopemuyeckue 0CHOBbL U NPAKmuieckue npodiemMvl 6036pama aKmueos, noiy-
YEHHBIX 8 pe3yNibmame CO8epuIeHUs NPECIyNIIeHUll 8 Y20T08HOM NPOU3EOOCHEe, HA38AHbL Yelb,
cyovexmbl peanuzayuil, 00bEKmMovl NOUCKA U IMANBL OCYWECMELEHUL MAKOU 0eamenbHOCHU.
Ipoananusuposan 6edyuyuil MeNCOYHApOOHbIU ONbIM 6 CHEpeso3spPaAmMa aKmueos, NOJYUEHHbIX
6 pe3yiibmame cogepuleHUs npecmyniienull @ y2oi08HoM npouzeoocmee. B pabome ucciedosan
npagosoli cmamyc, GyHkyuu u nonHomouus Hayuonanvnozo azenmemea Ykpaunul no onpocam
BbIABILEHUS, POZLICKA U YAPABGTEHUS AKMUBAMU, NOLYUEHHBIMU O KOPPYRYUOHHBIX U OPYeUX
npecmyniienull Kak H08020 cyOvbeKma maxou 0essmeibHoCmuy. YcmanoeieHo, 4mo 05 6036pa-
WeHUsl aKMUBOE 8 Y20JI06HOM NPOU3E00CMEE HEOOXOOUMO NPOUMU NAMb IMAN0E.
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KuroueBsble cj10Ba: KOppYMIHs, yTOJIOBHOE MIPECTYIUICHUE, YIIPABICHHE AKTHBAMH, (PHUHAHCOBOE
MIPECTYIJICHHUE.

Olena I. Reznikova

Department of Criminal Procedure and Operational and Investigative Activity

Yaroslav Mudry National Law University
Ukraine, Kharkiv

RETURN OF ASSETS RECEIVED AFTER CRIMES
IN THE CRIMINAL PROCEEDINGS:CURRENT STATE
AND INTERNATIONAL EXPERIENCE

Abstract. Corruption is a destructive phenomenon, which causes undesirable consequences for
the development of society and the state as a whole. Therefore, the article investigates the theo-
retical foundations and practical problems of the return of assets obtained as a result of crimes
committed in criminal proceedings, defines the purpose, subjects of realization, search objects
and stages of such activity. Analyzed the leading international experience in this area of return
of assets obtained as a result of crimes committed in criminal proceedings. The legal status,
functions and powers of the National Agency of Ukraine for the detection, investigation and
management of assets derived from corruption and other crimes as a new subject of such activi-
ty are investigated. It has been established that five steps are required to return assets in crimi-
nal proceedings.

Key words: corruption, criminal offense, asset management, financial crime.

INTRODUCTION

Difficult living conditions in Ukraine, negative economic, political and social fac-
tors stipulate further corruption to spread and flourish. It can cause serious problems
as a destructive phenomenon for society and development of the state as a whole,
threaten their safety and economic well-being, democratic institutions and values,
instigate crime development [1], hinder efficient resources use and promote unde-
mocratic ways of power retention [2]. Therefore, corruption in Ukraine is considered
a major threat to its national security and interests [3].

Widespread corruption in Ukraine is confirmed by the international ratings and
national reports. So, the Corruption Perceptions Index (hereinafter — the CPI) of the
international organization Transparency International (hereinafter — the TI) confirms
that in 2017, Ukraine was ranked number 130 among 180 countries, obtaining
30 points out of 100. This is one point and one position higher than in 2016 [4]. If to
compare with CPI 2015, Ukraine was rankednumber 130 among 168 countries of the
world with 27 points [5]. The anti-corruption reform driven forward contributed to
Ukraine’s position improvement in the CPI, which, however, due to lack of effective
judicial system and attempts to limit independence of the new anti-corruption bodies,
did not allow Ukraine to overcome this 30-point barrier, called the “nation’s shame”.
Moreover, it appears that Ukraine’s position in the CPI is not sufficient for the coun-
@
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try where combating measures with corruption were declared as a major priority by
the government [6; 4].

At the same time, although the reports on the measures combating corruption in
Ukraine for 2013-2017 show more “optimistic” indicators, they also include some
evidence on the size of material losses, their compensation, and the cost of seized
items involved in criminal corruption, which, in the context of this research, constitute
certain theoretical and practical interest. In particular, the amount of material losses
caused by corruption actions during this period increased by 60% (from 268,869,404
to 16,329,452,182 hryvnias), although the amount of losses compensated decreased
by 8% (from 28,612,844 to 312,494,578 hryvnias). In the meantime, the value of the
property seized during the criminal proceedings increased by /8% (from 285,164,085
to 1,626,530,830 hryvnias), while the ratio of material losses caused by corruption
crimes to the value of the property seized showed a decrease in the value of the sec-
ond relative to the first by 85% ( from 95% to 10%) [7].

Imperfection of the criminal and criminal procedural legislation of Ukraine, no
effective mechanisms for the assets recovery derived as a result of criminal corruption
(hereinafter — the assets recovery), overload of the pre-trial investigation bodies, the
prosecutor’s office and the court with the criminal proceedings, use by the subjects of
such criminal activity complicated instruments and mechanisms, including interna-
tional ones, to conceal criminal assets, as well as no special knowledge of the entities
authorized to conduct criminal proceedings in the sphere resulted in such assets reco-
very to be a secondary issue in the criminal proceedingsfor a long time, and its imple-
mentation was accompanied by a number of law enforcement issues. So, until recently,
property detection and search obtained as a result of crime committed in no way gua-
ranteed for the subject of such crime to be deprived from its proceeds gained from such
property use. At the same time, in case of a total prohibition to conduct any transactions
with the property seized, the state did not have any sufficient mechanisms to manage
such property, and, consequently, means to preserve its value. Therefore, in the event
when the property seized lost its value, there was a violation both the interests of the
owner of such property, since he obtained a depreciated property, but also the state — the
criminal proceedings finished with the confiscation of depreciated property [8; 9]. This
has shifted dramatically with the anti-corruption reform driven forward in Ukraine,
during which the legal basis for the assets recovery underwent significant transforma-
tions caused by the Criminal Code of Ukraine (hereinafter — the CC) provisions update,
adoption of the Criminal Procedural Code of Ukraine (hereinafter — the CPC) and
certain special laws and regulationsadoption,which built the principle of such activities
and introduced procedural mechanisms for its implementation in Ukraine.

1. MATERIALS AND METHODS

Materials and methods of research were selected taking into account the specific
character of the purpose, tasks, object and subject of research. In the course of
research, a set of general scientific and special methods for scientific knowledge
L ]
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were used. So, the dialectical method contributed to research activities targeted at
assets recovery obtained in a criminal way in a criminal proceeding as a special
legal phenomenon of reality, as well as to study its legal framework and practical
aspects of its implementation. System, formal and logical approaches allowed to
investigate assets recovery process as a complex activity in terms of its integrity
and connectivity of its separate structural elements, clarification of its essence
and content. The comparative legal approach was used in the national and foreign
legislation analysis on the grounds and procedure regulation for the assets recovery
obtained as a result of crime in the criminal proceedings, systematization of the
leading international expertise in this area and separation of two institutional
models of the bodies functioning that conduct such activities. Using hermeneutic
approach, the legal content of the norms of law was clarified and defects of the
statutory regulation for the assets recovery obtained as a result of crime in the
criminal proceedings were identified. The modelling and abstraction approaches
allowed to elaborate proposals for amendments in the current laws of Ukraine. The
approaches indicated were applied in an integrated manner, which made it possible
to ensure comprehensiveness, completeness and objectivity of the scientific research
conducted and to formulate justified conclusions.

2. RESULTS AND DISCUSSION

2.1. Assets recovery as a special complex activity of state authorities

Obligatory component of the process bringing person to the criminal responsibility
includes assets recovery, since only in such condition during the pre-trial investigation
and judicial proceedings of certain categories of criminal offences, real CC (art. 1)
and criminal proceedings (art. 2 of CPC) tasks fulfilment was ensured. This is an
important component for the state activities in the field of combating the crime. On
the one hand, assets recovery is intended to minimize negative effects of crime, in
particular through the illegally acquired assets conversion into state income, and,
on the other hand, to make a preventive impact, since, in the event of its successful
implementation, the ultimate goal of crime — rapid unlawful enrichment — remains
inaccessible. Despite unconditional social significance of this activity aimed at assets
recovery, the latter has become widespread in Ukraine only from 2015, which,
compared with the practice of the European Union countries (hereinafter — the EU),
cannot be stated as positive experience.

The term “assets recovery obtained through the commissioning of crime” is new
for Ukraine and already traditional for EU Member States. This term became wide-
spread after Decision made by the Council of the European Union No. 2007/845/JHA
dated 06.12.2007 (hereinafter referred to as the “Decision of the CEU”), since it laid
a common approach for all EU countries to understand this category and the procedure
for its implementation. So, in accordance with the Decision of the CEU, assets recove-
ry obtained through the commissioning of crime shall mean the search for and detec-
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tion of income derived from commissioning of crime and other property related to the
criminal offences, which may be the subject to seizure or confiscation by the court
judgement during a criminal, or, if possible under the EU Member State legislation,
civil proceedings [10]. Instead, the Ukrainian legislation does not operate with this
notion at all, but includes such categories as: assets identification obtained through the
commissioning of corruption and other crimes; their search and management. In par-
ticular, according to the Law of Ukraine “About the National agency of Ukraine
concerning identification, search and asset management, received from corruption and
other crimes” No. 722 dd. 10.11.2015 (hereinafter — the Law No. 722) assets identifi-
cation is the activity targeted at establishing the existence of assets that may be seized
in a criminal proceeding, and their search — activity targeted at determining location
of such assets. Such assets management refers to the assets possession, use and / or
disposal, i.e. to ensure preservation of assets, seized in the criminal proceedings, and
their economic value or sale of such assets or their transfer to management, as well as
sale of assets confiscated in the criminal proceedings [11]. The terminology used in
the Decision of the CEU is appeared to be more attractive, since the notion “assets
recovery” is generic and covers assets identification, their search, and, in some cases,
their management. The “operational approach” and provisions of the criminal and
criminal procedural legislation of Ukraine make it possible to assert that the notions
proposed and their definitions do not provide a complete idea for assets recovery as a
relatively independent activity, since they do not cover all possible stages of its imple-
mentation, in particular, seizure and asset forfeiture. Taking into account only the
latter ones, assets recovery is operationally completed, and its goal is achieved.

Consequently, bringing a person to the criminal responsibility for committing
corruption and other crimes should include comprehensive activities aimed at assets
recovery (return), which has its own purpose, object, subjects for implementation,
and stages for implementation. So, the purpose of assets recovery is to minimize
negative effects of crime by converting the assets received into state income, as well
as preventive effect. The object of such activity is the assets obtained through the
commissioning of crime, namely: funds, property, property and other rights that may
be seized in a criminal proceeding or confiscated by court order in a criminal procee-
ding (art. 1 of the Law No. 722). Such assets shall meet requirements of par. 7 of part
6 of art. 100 of theCPC. Concerning the stages, it appears the assets recovery from
the beginning to the ultimate goal achievement by this activity can comprehensively
cover the following operations: detection, search, arrest, management and special
confiscation of assets.

2.2. Specific features of activities undertaken by the National agency of Ukraine
concerning identification, search and asset management, received from corruption
and other crimes

It shall be noted concerning the subjects of assets recovery that their range has

slightly increased in 2015. So, the obligation to take necessary measures in order to
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detect and search the property to be seized in criminal proceedings shall be attached
to investigator, the prosecutor who carries out it, in particular by requesting all
necessary information from the National agency of Ukraine concerning identifica-
tion, search and asset management, received from corruption and other crimes (here-
inafter — the ARMA), other state bodies and local self-government bodies, individu-
als and legal entities (art. 170 of the CPC) [12]. In addition, according to art. 92 of
the CPC the investigator or the prosecutor is obliged to prove the circumstances
provided for by art. 91 of the CPC, including those who confirm that funds, valu-
ables and other property subjecting to special confiscation and obtained as a result
of criminal offence and (or) are proceeds from such property. At the same time, asset
recovery is a complex activity and includes not only such assets detection and search,
but also their seizure (arrest), control and special confiscation. In particular, the deci-
sion on the property seizure in a criminal proceedings is entrusted to an investigating
judge or court (art. 170—175 of the CPC), but on a special confiscation to the court
(art. 96'-96% of CC, part 9—12 of art. 100 of the CPC). At the same time, part 6 and 7
of'art. 100 of the CPC provides for the possibility of assets transfer seized in a crimi-
nal proceedings for management or implementation by ARMA. Therefore, the sub-
jects of the assets recovery obtained as a result of crime in the criminal proceedings
shall be the investigator, prosecutor, investigating judge, court and ARMA officials.

ARMA is a national analogue of the bodies (institutions, agencies) that success-
fully operate for more than 10 years in the EU countries according to the Decision of
CEU. So, the Law No. 722 defines ARMA as a central executive body with a special
status that ensures state policy formation and implementation in the field of assets
detection and search that may be seized in a criminal proceedings and / or seized or
confiscated assets management in the criminal proceedings (art. 2). The ARMA func-
tions, among other things, include: measures on assets detection, search and evalua-
tion at the request of the investigator, detective, prosecutor or court (investigating
judge); activities arrangement related to assets evaluation, accounting and manage-
ment; the Unified State Register of Assets, which are subject to seizure in a criminal
proceedings, formation and maintenance; cooperation with bodies of foreign states,
which competence involves assets recovery by other competent authorities of foreign
states or relevant international organizations; explanations, methodological and con-
sulting assistance to investigators, detectives, prosecutors and judges, etc.In order to
implement these functions, ARMA is empowered: to demand and receive from the
state bodies and local self-government bodies information necessary for its duties
performance; to have access to the Uniform Register of Pre-trial Investigations, au-
tomated information and data directory systems, registers and data banks, the owner
(administrator) of which are the state bodies, local self-government bodies; to con-
clude interdepartmental international cooperation agreements with the foreign bodies,
whose competence involves assets recovery, etc. (articles 9—10 of the Law).

After law adoption regulating the ARMA activities as a whole, the issue of the
procedural mechanism implementation for this body’s activities in the criminal pro-
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ceedings was raised. To this end, by the Law No. 722 amendments were made to
articles 100 and 170 of the CPC, the analysis of which in the system with the provi-
sions of the Law No. 722 makes it possible to state that the ARMA interacts with the
pre-trial investigation bodies, the prosecutor’s office and the court in the following
areas: 1) at the request of the investigator, the prosecutor ARMA provides informa-
tion and takes measures to detect and search the assets that may be seized in a
criminal proceeding (par. 2 of part 1 of art. 170 CPC); 2) ARMA accepts assets seized
in criminal proceedings for management and sale (par. 7 of part 6 and 7 of art. 100
PDAs); 3) ARMA execute requests for international legal assistance, the purpose of
which is to detect and seize property, funds and valuables obtained as a result of
crime, as well as property owned by a suspect, accused or convicted person (art. 568
of the CPC). Additionally, this issue is also regulated by the Procedure for interaction
in considering the appeals of pre-trial investigation bodies, prosecutor’s office and
requests execution submitted by the foreign states regarding assets detection and
search dated 20.10.2017. The latter also refers to the areas of ARMA’s interaction
with the pre-trial investigation bodies and prosecutor’s office: 1) execution of ARMA’s
requests by pre-trial investigation bodies and prosecutor’s office on information pro-
vision necessary to provide a reply by this body to a request submitted by the foreign
state body authorized to perform functions of the asset recovery agency; 2) ARMA’s
information review by the pre-trial investigation bodies or prosecutor’s office regard-
ing the crime signs detected during the functions and powers of ARMA exercise
determined by law, and other issues related to ARMA powers exercise [13].

So, the legislator has taken decisive steps towards procedural settlement of ac-
tivities targeted at assets recovery obtained as a result of crime in a criminal proceed-
ing. At the same time, many issues in this area require clarifications or more detailed
legal settlement.

Firstly, one of the unsettled and debating issues remains the issue of an indepen-
dent procedural status of ARMA in a criminal proceeding. It appears that in settling
this issue it is necessary to base both on the specific features of the national model of
the criminal procedure and from the leading foreign experience in this field. For
example, in order to comply with the Decision of the CEU, which obliges the state
to establish National Central Contact Points for rapid assets detection obtained as a
result of criminal activities, the national asset recovery offices (“Asset Recovery Of-
fices”), in the EU countries, about 28 such offices are currently operating. Determina-
tion of direct model and mechanism of such offices activities remains at the discretion
of the states [14].

The analysis of the global practice conducted by the asset recovery bodies makes
it possible to state that there are currently two main institutional models of such bod-
ies. The first model is represented by law enforcement agencies, which, by virtue of
their status as a law enforcement agency, carry out activities for assets recovery. Thus,
depending on the law enforcement agencies system in the country, the function of
L ]
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assets recovery can be relied on the police (Republic of Austria, the Federal Repub-
lic of Germany, the Republic of Lithuania), Bureau of Investigation and its depart-
ments (Hungary, the Republic of Finland, the Kingdom of Sweden), the Office of the
Attorney General or a special state prosecutor for serious economic crimes (the Re-
public of Bulgaria, the Kingdom of Denmark, the Republic of Lithuania). For this
purpose, special units are established in the law enforcement body, for example, the
police (the Republic of Estonia — the Unit of Investigation Department, the Republic
of Latvia — the Department of Economic Police, the Republic of Poland — the Assets
Search Unit). Such bodies, as a rule, have the procedural status of a participant in the
criminal proceedings. At the same time, in some countries, such as the Republic of
Bulgaria, the Federal Republic of Germany, the Republic of Lithuania, the Kingdom
of Spain, the French Republic, the Kingdom of Sweden, the United Kingdom of Great
Britain and Northern Ireland, the obligations on assets recovery are imposed not only
on the law enforcement agencies, but also on the Units of the Ministries which role
is usually limited to information and coordination functions or international coop-
eration in this area [14]. Such Departments of Ministries, as a rule, play a coordination
and enforcement role with respect to law enforcement agencies. For example, in
Germany, the powers of assets recovery are simultaneously imposed on the police
and the Ministry of Justice, in particular by the Federal Office of Justice and the Fi-
nancial Intelligence Division at the Federal Criminal Police Department. So, the first
body is responsible for cooperation with the national and foreign asset recovery bod-
ies, and the second body is empowered to collect and analyse criminal financial intel-
ligence data, investigation of financial crimes, etc. [15]. Instead, the second model is
represented by independent specialized bodies dealing exceptionally with asset re-
covery (the Kingdom of Belgium, the Republic of Cyprus, the French Republic,
Romania, the Kingdom of the Netherlands, etc.). For example, according to art. 706—
159 of the CPC of the French Republic in this country, the Agency for assets manage-
ment and search subjecting to seizure or confiscation (accountable to the Ministry of
Justice and the Ministry of Budget) has been established and operate in this country.
Its main task is to manage property seized, confiscated or temporarily seized during
a criminal proceeding. The Agency can receive assistance and any information from
the individuals or legal entities, as well as provide information and assistance on as-
sets recovery obtained as a result of crime at the request of law enforcement bodies
and judicial authorities [16]. At the same time, in some cases, specialized agencies
may be empowered to investigate offences involving illegal assets acquisition. In the
Republic of Cyprus, in accordance with the Law “On Money Laundering and Terror-
ism Financing”, a Money Laundering Unit has been established, which involved
representatives of the Prosecutor-General, the Head of the Police and the Director of
the Customs Department [17]. Such persons have a status of participants in the
criminal proceedings and vested with investigative powers (equivalent to police of-
ficers) [18]. The powers of the Unit include: information collection, analysis and
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assessment concerning crimes related to money laundering obtained as a result of
crime, as well as relevant predicate offences and activities related to the terrorism
financing; investigation of the said crimes, investigative activities and application of
measures for ensuring criminal proceedings, etc. [17]. The model of specialized assets
recovery agencies is very popular today, which are subordinated or co-operate with
the Ministries (Romania, the French Republic). Their role in the criminal proceedings
is limited to information and answers to inquiries provision. Such agencies take part
in the international cooperation with the bodies set up under the Decision of the CEU,
as well as international asset recovery initiatives: The Stolen Asset Recovery Initia-
tive (StAR) and the Camden Asset Recovery InterAgency Network (CARIN) [14].

Moreover, both in the first and second models analysed, the substantive activity
of the respective bodies authorized to recover assets, depending on the operational
powers, may fundamentally differ: from the sole assets detection and search activities
(the Republic of Cyprus, the Republic of Ireland [19]) to their management (Romania,
the French Republic, the Netherlands).At the same time, it is important to emphasize
the different procedural status of such bodies in the criminal procedure of the EU
countries. So, law enforcement agencies are endowed with such status. Instead, in
the same countries where specially established independent agencies operate, the
issue is settled differently.

2.3. Analysis of ARMA functioning in Ukraine

European experience study in assets recovery bodies establishment and operation al-
lows to state that a mixed institutional model for bodies establishment and operation
authorized to recover assets obtained as a result of crime is implemented in Ukraine,
which, by its characteristics, represents a combination of the first and second Euro-
pean models investigated. First, in Ukraine, ARMA, which is an executive body with
a special status (obligatory feature of the second model), is established and operates
in Ukraine, and secondly, the responsibilities for assets detection and search in crimi-
nal proceedings are relied on the prosecution (obligatory feature of the first model),
and decision to seize such property and its special confiscation — on the investigating
judge and the court correspondingly. It appeared ARMA prototypes became relevant
agencies of the French Republic and Romania. At the same time, the specific fea-
tures of the national model of criminal justice in Ukraine, in our opinion, require to
provide ARMA with the procedural status of a participant in criminal proceedings
and formalise its powers in the CPC.

Secondly, some contradictions were found in legal regulation for certain issues
of assets recovery. So, in par. 7 of part 6 of art. 100 of the CPC it is stated that mate-
rial evidence to the value more than 200 subsistence wages for working age and
able-bodied persons, if possible without prejudice to criminal proceedings, shall be
transferred with the written consent of the owner, and in the absence thereof, by the
decision of the investigating judge, the ARMA court, for implementing measures

98



Bicuuk Hanionaabnoi akagemii npaBoeux nayk Ykpainn Tom 25, Ne 3, 2018

managing them in order to ensure their preservation or preservation of their eco-
nomic value, and the material evidence referred to in par. 1 of part 6 of art.100 of the
CPC, of the same value — for their implementation taking into account the specific
features as provided for by the law. At the same time, in part 1 of art. 19 of the
Law No. 722 it is stipulates that ARMA shall manage the assets seized in the crimi-
nal proceedings, including as a means of provisional remedy — only in respect of the
claim brought in the interests of the state, imposing prohibition on the disposal and
/ or use of such assets, the amount or value of which equals or exceeds 200 subsistence
wages established on January 1 of a given year.

In accordance with the Law of Ukraine “On the subsistence minimum’” dated July
15, 1999, the subsistence minimum is a sufficiently large amount to ensure the normal
human body functioning, to preserve its health with a set of food, as well as a mini-
mum set of non-food products and minimum set of services required to satisfy basic
social and cultural needs of the individual [20]. So, the amount of the subsistence
minimum for the able-bodied persons for 2018 is set by the Law of Ukraine “On the
State Budget of Ukraine for 2018 No. 2246-VIII dated December 07, 2017 (herein-
after — the Law No. 2246) in amount of UAH 1,762 [21]. Instead, according to the
Law of Ukraine “On Labor Payment” dated March 24, 1995, the minimum wage is
a statutory wage amount for simple, unskilled labor, below which the payment for
the work done by the employee cannot be made on a monthly or hourly labor rate
basis [22 ]. According to sub-cl. 8 of cl. 1 of art. 40 of the Budget Code of Ukraine,
this indicator is determined in the law on the State Budget of Ukraine for the relevant
year [23] and, according to the Law No. 2246, amounts to UAH 3,723 from January 1,
2018.

So, part 1 of art. 19 of the Law No. 722 conflicts with provisions of par. 7 of part
6 of art. 100 of the CPC, in particular, in determining the value of the assets seized
that may be transferred to management or to ARMA for sale in the criminal procee-
dings. With a view to part 3 of art. 9 of the CPC, where it is indicated, that in the
course of a criminal proceeding, the law conflicting the CPC cannot be applied, norms
of part 1 of art. 19 of the Law No. 722 should not be applied when resolving the issue
of the property seized in the criminal proceedings transfer for management or for sale
by ARMA.

Thirdly, provisions of articles 1 and 22 of the Law No. 722 do not comply with
provisions of parts 6 and 7 of art. 100 of the CPC, in particular concerning correlation
between the notions “management” and “sale” of the property seized in the criminal
proceedings, as well as features to which such property should correspond for the
possibility of its sale. So, with regard to the first notion, it shall be noted that in CPC
management and sale of material evidence (part 6 of art. 100 of the CPC) are inde-
pendent operations. Instead, in art. 22 of the Law No. 722 movable and immovable
property, securities, property and other rights management covers both such assets
transfer to management and their sale. With regard to the second one, it is worth
@

99



Bicuuk Hauionaabnoi akagemii npaBorux nayk Ykpainn Tom 25, Ne 3, 2018

noting that according to par. 7 of part 6 of art. 100 of the CPC, material evidence that
does not contain traces of criminal offence were excluded, in the form of objects,
large batches of goods, storage of which due to cumbersome or for other reasons is
impossible without unnecessary difficulties or expenses for special conditions of
storage correlated with their value, as well as material evidence in the form of goods
or products which are subject to rapid spoilage to the value more than 200 subsistence
wages for able-bodied persons shall be transferred with the written consent of their
owner, and in the absence thereof, by the decision of the investigating judge, ARMA
court for their sale taking into account specific features as defined by law. At the same
time, in parts 4 and 5 of art. 22 of the Law No. 722 it is stipulated that, among other
things, the property, the costs of special management conditions of which are cor-
related with its value, as well as property that is rapidly losing its value shall be sold
[24; 11]. Consequently, a special rule of the Law No. 722 extends the list of features
for the property seized, which makes it possible to be sold by ARMA. This allows to
state inconsistency of art. 22 of the Law No. 722 with provisions of par. 7 of part 6
of art. 100 of the CPC, and, therefore, in this part the norm of a special law cannot
be applied in solving the issue of the possibility to sell such property.

Fourthly, in the practice of law enforcement ambiguous situation occurred regard-
ing the type of petition with which the investigator, in consultation with the prosecu-
tor, or the prosecutor shall address the investigating judge of a local court, within the
limits of territorial jurisdiction of which pre-trial investigation is carried out, or to the
court during the trial in the order of parts 6 and 7 of art.100 of the CPC. So, the
analysis of judicial practice makes it possible to state that the prosecution party usu-
ally addresses petitions raising the issue on: (a) property seizure; (b) determination of
the procedure for material evidence storage by determining the procedure for execut-
ing a ruling on the property seizure; (c) property transfer to management, which has
been seized in a criminal proceeding. In most cases, the investigator, in consultation
with the prosecutor, or the prosecutor acted on the following algorithm: a) appealed
to the investigating judge or the court with a petition for property seizure in the order
as prescribed by art. 170-175 of the CPC; (b) received decision on such petition sat-
isfaction; (c) appealed to the investigating judge or the court with a petition to deter-
mine the procedure for material evidence storage by determining the procedure for
executing a ruling on property seizure or a petition property transfer to management
seized in a criminal proceeding [25; 26]. At the same time, in some cases, the prosecu-
tion appealed with a petition to seize property in a criminal proceeding, in which it
requested to determine the procedure for the material evidence storage [25].

Indeed, in the CPC, the legislator does not specify requirements for a petition
with which the prosecution party should appeal to the investigating court or the court
in order to transfer seized property to management or sale by ARMA. In part 7 of art.
100 of the CPC it is stated that (a) in cases provided for in par. 7 of part 6 of this
article, the investigator, in consultation with the prosecutor, or the prosecutor shall
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appeal to the investigator of a local court with the “relevant petition” within the ter-
ritorial jurisdiction of which a pre-trial investigation is conducted, or to the court
during litigation proceeding which is (b) considered in accordance with art. 171-173
of the CPC.

The systematic interpretation of the CPC provisions convinces that the issue
settlement concerning property seizure in the criminal proceedings and such prop-
erty transfer to management or sale by ARMA (parts 6, 7 of art. 100 of the CPC and
art. 170—175 of the CPC), on the one hand, are interconnected and complementary,
and on the other hand, relatively independent criminal procedural operations. So, the
seizure of property in the criminal proceeding is always preceded by material evidence
transfer to management or sale by ARMA, as indicated in par. 7 of art. 6 of art. 100
of the CPC. At the same time, the legal basis for the seized property transfer to man-
agement or sale by ARMA, as defined in par. 7 of part 6 of art. 100 of the CPC, is
not always represented by a decision taken by the investigating judge or the court,
because in cases where the owner of such property provides written consent to these
actions, it can be transferred to ARMA without the latter. Taking this into account,
it seems that in par. 7 of part 6 and, 7 of art. 100 of the CPC it can be the issue of an
independent form of petition — a petition for the property seized transfer to manage-
ment or sale by ARMA. In this context, the decision of the Supreme Court (herein-
after — the SC) No. 760/16341/17 is quite interesting. So, while investigating the
arguments of cassational appeal, the SC, among other things, stated that the reference
to the lack of powers by the investigating judge to consider a “petition for determin-
ing the procedure for material evidence storage by defining the procedure for execut-
ing a ruling on property seizure”, conflicts with the legislation. Referring to part 6 of
art. 100 of the CPC, the SC stated that the court of appeals, having established that
the decision taken by the investigating judge on determining the procedure for mate-
rial evidence storage by defining the procedure for executing a ruling on property
seizure, is not subject to appeal, and refusing to enforce proceedings under the appeal,
acted in accordance with requirements of the criminal procedural law [27]. This, in
the aspect of the legal position, formulated in the SC Ruling dated October 12, 2017
[28], convinces that by taking the same decision on the consequences of a petition
for determining the procedure for material evidence storage by defining the procedure
for executing a ruling on property seizure, the investigating judge acted within the
limits of its authority as defined by the CPC. In fact, the same conclusion was made
by the SC in the above decision. In particular, referring to parts 6 and 7 of art. 100
of'the CPC, the SC directly stated that both a “petition determining the procedure for
material evidence storage by defining the procedure for executing a ruling on prop-
erty seizure”, and a “decision of the investigating judge on determining the procedure
for material evidence storage by defining the procedure for executing a ruling on
property seizure” as provided for by the regulations of the current CPC, therefore,
the first service document was legally considered by the investigating judge, and the
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second, in accordance with part 1 of art.309 of the CPC, shall not subject to appeal
during pre-trial investigation [27].

At the same time, some doubts raise the titles of these service documents. So, if
the prosecution, having received the decision of the investigating judge or court to
satisfy a petition to seize property, additionally appeals to the investigating judge or
the court with a petition as provided for in part 7 of art. 100 of the CPC it appears
that such an appeal shall be conducted by filing a petition for seized property (mate-
rial evidence) transfer to management or sale by ARMA. In this case, the title of the
petition and the corresponding ruling will be such that correspond to their content.

At the same time, it should be stressed that the responsibility to determine the
procedure for ruling execution on the property seizure, including by determining the
procedure for material evidence storage, in accordance with cl. 5 of part 5 of art. 173
of the CCP shall be imposed on the investigating judge or the court which, in case of
petition satisfaction to seize the property, is obliged to determine in its decision the
procedure for such ruling execution, indicating the way of information provision to
the interested persons. For this purpose, the investigating judge or the court shall
determine the concrete actions that shall be taken to execute its ruling on the prop-
erty seizure [29, p. 353] and indicate the institution or official responsible for [30, p.
418]. Therefore, the practice of such issue settlement concerning material evidence
transfer to management or sale by ARMA, as specified in par. 7 of part 6 of art. 100
the CPC, when considering a petition on such property seizure (cl. 5 of part 5 of art.
173 of the CPC) in the criminal proceedings is also lawful.

Fifthly, the adherence to principles in settling the issue on the type of petition
with which the investigator, in consultation with the prosecutor, or the prosecutor
shall appeal to the investigating judge or the court in order to transfer property to
management or sale by ARMA is connected with the following discussion issues — the
possibility of appeals, issued by the results of such petitions review, decisions of the
investigating judges or the courts.So, the analysis of the judicial practice makes it
possible to state that following the results of petitions consideration, the investigating
judge or the court shall resolve on following types of rulings: (a) property seizure;
(b) determination of the procedure for material evidence storage by determining the
procedure for executing a ruling on the property seizure; (c) property transfer to
management, which has been seized in a criminal proceeding [31; 32].

In part 3 of art. 392 of the CPC it is stated that the investigating judge’s rulings
may be appealed in cases as stipulated by the CPC. In particular, such cases are
listed in part 1 of art. 309 of the CCP, according to which the ruling of the investigat-
ing judge on the property seizure or its refusal may be appealed during the pre-trial
investigation. At the same time, claims against the other rulings of the investigating
judge are not subject to appeal, and objections against them may be filed during the
preliminary procedure in court (part 3 of art. 309 of the CPC). Consequently, accor-
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ding to the general rule, the list of the investigating judge’s rulings, which may be
appealed in the appeal procedure as provided for in cl. 303 of the CPC, is exhaustive.

Formal interpretation of provisions specified in cl. 9 of part 1 of art. 309 of the
CPC suggests that among all above types of rulings issued by the investigating judge
only ruling on property seizure, in which the issue on property transfer to management
or sale by ARMA is directly settled, may be appealed against in an appeal procedure
during the pre-trial investigation. At the same time, the content of this regulation
convinces that, indicating the possibility of appeal during the pre-trial investigation
in an appeal procedure the investigating judge’s decision on the property seizure or
refusal in it, the legislator meant the operation of property seizure. However, if the
ruling issued by the investigating judge on the property seizure immediately settled
the issue of such property transfer to management or sale by ARMA, it appears that
the latter, guided by cl. 9 of part 1 of art. 309 of the CPC, cannot be appealed, except
as in the form of appealing against property seizure or refusal to it [33].

Concerning the possibility to appeal the ruling on determination of the procedure
for material evidence storage by determining the procedure for executing a ruling on
the property seizure, SC provided its opinion (case no. 757/53393/17). So, the deci-
sion taken by the investigating judge of Pechersk District court in Kyiv upheld the
motion of the senior investigator for especially important cases of the Chief Military
Prosecutor’s Office of the General Prosecutor’s Office on determination of the pro-
cedure for material evidence storage by determining the procedure for executing a
ruling on the property seizure. The court of appeal in Kyiv, guided by part 4 of art.
399 of the CPC, refused to enforce proceedings on appeal by the representative of a
legal entity under the said ruling of the investigating judge. By disagreeing with such
a decision, the person appealed to the SC with a cassation appeal, in which it re-
quested to cancel the ruling and appoint a new trial in the court of appeal. Having
reviewed the cassation appeal and attached copies of court decisions, the panel of
judges of the Supreme Court refused to enforce the cassation proceeding, referring
to the fact that the ruling issued by the investigating judge, which according to art. 100,
170-173 of the CPC the procedure for the material evidence storage was determined,
by their transfer to ARMA, in accordance with art. 309, 392 of the CPC, is not subject
to appeal [34]. A similar position was expressed in the decision of the Supreme
Council dated January 15, 2018 (case number 760/16341/17) [27].

The situation with impossibility to appeal the ruling of the investigating judge or
the court on the property transfer to management or sale seized in the criminal proceed-
ings resulted in the owners of such property to apply with administrative claims to
ARMA. The administrative courts generally refuse to enforce proceedings with such
claims, referring to cl. 1 of part 1 of art. 170 of APC of Ukraine, since such claims are
not subject to consideration in the administrative jurisdiction procedure [35; 36; 37].

So, an analysis of the law enforcement practice concerning the possibility to ap-
peal the decision of the investigating judge on property transfer seized in the criminal
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proceeding to management or sale by ARMA convinces that the latter currently re-
quires an additional legal settlement. In particular, it appears that in part 1 of art. 309
of the CPC it shall be provided clause 9! as follows: “the ruling of the investigating
judge on property transfer to management or sale by ARMA”.

Sixthly, the issues raise the circumstances to be proved by the prosecution party
when considering the petition under par. 7 of part 6 of art. 100 of the CPC before the
investigating judge or court. The general conclusion for law enforcement practice
makes it possible to state that the investigator or the prosecutor shall provide its evi-
dence of the following circumstances: 1) property correspondence transferred to
management by ARMA to the signs of material evidence, as defined in art. 98 of the
CPC [38]; 2) transfer of such material evidence to the management by ARMA will
not prejudice the criminal proceedings tasks [25; 26]; 3) the cost of objects transferred
to the management by ARMA is more than 200 subsistence wages for able-bodied
persons; 4) the owner of the property refuses to consent to its transfer to the ARMA
management; 5) the property seized requires special management measures targeted
at its preservation or preservation from its economic value reduction as a result the
owner continues to possess the property [38; 39].

CONCLUSIONS

Criminal prosecution of the person for committing corruption and other crimes should
include comprehensive activities targeted at assets recovery obtained as a result of
crime, since only under such condition it can be guaranteed the real tasks fulfilment
set by the Criminal Code (art. 1) and criminal proceedings (art. 2 of the CPC) during
the pre-trial investigation and judicial proceedings for criminal offences.The purpose
of such activity is to minimize the negative effects of crime by converting illegal
assets obtained into the income of state, as well as preventive influence, and the ob-
ject will be assets obtained as a result of crime, namely: funds, property, property and
other rights that may be seized in a criminal proceeding or confiscated by court order
in a criminal proceeding. Such assets shall meet requirements of par. 7 of part 6 of
art. 100 of the CPC.

Assets recovery in the criminal proceedings, from the date of its commencement
to the ultimate goal of such activities, covers the following operations in substance:
detection, search, arrest, management and special confiscation of assets. The subjects
of such activities in the criminal proceedings shall be investigator, prosecutor, inves-
tigating judge, court and officials of ARMA.

The analysis of law enforcement practice in the field of assets recovery allows
setting a number of problematic issues that, in general terms, are reduced to the fol-
lowing: 1) gaps in the CCP in terms of legal regulation of the for property seized in
the criminal proceedings transfer to management or sale by ARMA; 2) non-comp-
liance of the provisions of the Law No. 722 with the norms of parts 6 and 7 of art.100
of the CPC.

L ]
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K. Ocaiiga

FOpuauunuii paxyromem
Bapwascoxuii ynisepcumem
Bapwasa, IMoavwa

CYYACHA MEPEKA IMPABOBOI CHCTEMH
I ATUITOBI IIKEPEAA 3AKOHY

Amnorauisi. [Ipobnema karacughixayii 0dcepen npasa 6 HAyKogitl iimepamypi uje O0CKOHANO0 He
sugyena. Po3nodin dxcepen npasa 3600umuvcsi 00 GUBUEHHsI 00H020 3 8U0I68 NPABA — HOPMANUG-
HO-npaeosozo. Tomy ocnosna mema pobomu noiseac y 8UBYEHHI cyuacHoi 6azamocmopoHHboi
IOpUOUYHOI cucmemu i amunosux odxcepen npasa. Becmanoeneno, wo kamanoz dsxcepen npasa
3pocmae npoms2om cmonimo. I npakmuiuno HeMONCIUBO YAGUMU NOGHUU KAMALO2 HEMUNOBUX
doicepen npasa wepes 1020 OUHAMIYHI 3MIHU [ cynepeuausull xapakmep 0esxux 3 odicepen. Aemo-
POM NPOAHANi308aHO NpeyedeHmHe nPaso MIdDCHAPOOHUX CYOi8, PIUEHHS KOHCIMUMYYIUHUX
cy0i8, KOpUcy8anus 3aKoHy (i Komenmapi 00 K0OeKcig), mummue i 36uuatine npaso, Mooevii Oii,
pexomenoayii (po3pobaeni 0epircagHuM Opeanamu ma HWUMU YYACHUKAMU PUHKY), CIAH-
dapmmui xonmpaxmu. Y pobomi eusnaweno, wo O0Jisi YNPAaGaiHHs PI3HUMU CEKMOPAMU PUHKIG
HeoOXiOHO CMBOPI06amiL Pi3HI BUOU OEPICABHUX OP2aAHIB, SIK OOHUX i3 CYUACHUX NPABOGUX IH-
CMpymMenmis, 015 iXHb02O 3AXUCHTY.

KurouoBi ciioBa: 6araroneHTpoBa MIpaBoBa CHCTEMa, CHCTEMa IIUBUTFHOTO MPaBa, KOHCTHTYIIi-
OHaJIbHI TPUOYHAIIN, €BPOIEICHKUI PIBEHB.

K. Ocaiiga

FOpuauueckuii paxyromem
Bapuwasckuii ynusepcumem
Bapwasa, Iloavwa

COBPEMEHHAS CETb [TPABOBOM CUCTEMBbI
N ATUITMYHBIE HCTOYHHUKH 3AKOHA

AHHOTaUUsA. /Ipodaema Knaccugpurayuu UCmoYHUKO8 npasa ewe OOCKOHAILHO He Usyyend
6 HayuHoU aumepamype. Pacnpedenerue ucmounukog npasa c600umcst K u3yueHuro 00H020 u3
81008 NPAsA — HOPMAMUEHO-NPAB06020. 1109MoMy 0CHO8HAA Yeab padombl c60OUMC K CO-
BPEMEHHOU MHO20CMOPOHHEl PUOULECKOU CUCmemMe U amUnUYecKux UCMOYHUKOX Npasd.
Yemanosneno, umo kamanoe ucmouHuKog npasa pacmem Ha npomsaxceHuu 6exos. M npaxmu-
YeCKU HeBO3MOICHO NPeOCMABUINb NOJHbIL KAMAI02 HeMUNUYHBIX UCTNOYHUKOB NPABA U3-3d €20
OUHAMUYECKUX UBMEHEHUL U NPOMUBOPEUUBO20 XAPAKMEPd HEKOMOPLIX U3 UCHOYHUKOS. Ag-
MOPOM NPOAHATUIUPOBAHO NPEYEOCHNMHOE NPABO MENCOVHAPOOHBIX CYOO08, PeUleHUs KOHCIMU-
MYYUOHHBIX CYO08, KOPPEKMUPOBKU 3AKOHA (U KOMMEHMApUu K KOOeKcam), mamoxcenHoe
1 00bIYHOE NPABO, MOOENbHYBLE OUCHBUS, PEKOMEHOayuu (Paspabomantvle 20CyO0apCmeeH bl-
MU OpeaHamu u OpyeuMuU YHacCmHUKAMU PLIHKA), CManoapmuvie Konmpaxkmol. B pabome onpe-
0eero, umo O/l YNpasieHus PA3TUYHbIMU CeKMOPAMU PbIHKOS CO30AIOMCS PA3TUUHbIE GUObL
20Cy0apCcmeeHHbIX 0p2aH08 KaK 0OUH U3 COBPEMEHHBIX NPABOGLIX UHCINPYMEHMO8 Ol UX 3a-
wumol.
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CTUTYLHOHAJIbHBIE TPUOYHAJIbI, EBPOIIEHCKHUI YPOBEHb.
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MODERN MULTI-SOURCE LEGAL SYSTEM
AND ATYPICAL SOURCES OF LAW

Abstract. The problem of classifying sources of law has not yet been thoroughly studied in the
scientific literature. The distribution of law sources is reduced to the study the one of the types
of law — regulatory. Therefore, the main purpose of the work is to study the modern multi-
lateral legal system and atypical law sources. It has been established that the catalog of law
sources has been growing over the centuries. And it is almost impossible to present a complete
catalog of atypical law sources due to its dynamic changes and the contradictory nature of some
of the sources. The author have analyzed the case law of international courts, decisions of
constitutional courts, amendments to the law (and comments on codes), customs and customary
law, model actions, recommendations (issued by government agencies and other market par-
ticipants), standard contracts. The presented work determined that various types of state bodies
are being created to manage various sectors of the markets as one of the modern legal instru-
ments for the protection of weaker ones.

Keywords: multi-centres legal system, civil law system, Constitutional Tribunals, European
level.

INTRODUCTION

One of the fundamental questions in legal science is about sources of law. The ac-
cepted catalogue of sources oflaw in each jurisdiction reflects the historical evolu-
tion of this jurisdiction. It also helps differentiate one legal system from another.
Nowadays the most typically accepted sources of law are similar in the same type
of jurisdictions; then these are statutes for civil law countries and case law for com-
mon law countries. However, regardless of a type of jurisdiction, with regard to the
catalogue of sources of law we can observe two interesting phenomena.

Firstly, the traditional differences between types of sources of law present and
popular in particular jurisdictions diminish significantly. It is clearly visible in com-
mon law jurisdictions where more and more statutes are passed. Although they are
drafted differently than in civil law countries, because they tend to be much more
detailed and, in consequences, lengthy, and they serve different purposes than in
civil law countries (mainly to fill legal gaps not ruled by precedents or to change the
existing precedents), in practice they regulate more and more issues and are becoming
more important practically. There also exist jurisdictions that are practically half-
common law, half-civil law. It includes not only mixed legal systems (for example:
@
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Scotland, Republic of South Africa, Israel), but also jurisdictions regarded as typical
common law ones. For example in Canada private law is definitely common law, but
criminal law is partially codified: while some issued are regulated by the code, de-
fences are most part of the common law [1].

Similarly in civil law system, although precedents are not accepted as biding and
case law is not regarded as a source of law, the importance of case law is growing.
M. Shapiro even correctly noted that in any jurisdiction judges make law however
they deny that they do it — he calls it a paradox [2]. The access to judgments of the
highest courts is faster and easier thanks to technological development and as a con-
sequence the awareness of their existence is much higher. As a result, although pos-
sible, it is very unlikely that the lower courts would not follow the interpretation of
law given in a judgment of Supreme Court [3]. One could say that in civil law juris-
dictions case law is practically a source of law because of the authority of the highest
courts, not because of the rule of law, as it is in common law [4].

Secondly, the catalogue of sources of law is constantly growing over the centuries.
As the world is becoming more developed, the instruments we use are more sophis-
ticated: it includes financial and legal instruments. We also have more and more
sources of law and laws generally. However, the legal nature of many sources of law
and their binding force are frequently unclear. Some of them are even named soft law
[5], while a crucial feature of a legal norm is its binding force, so by nature it cannot
be soft. Moreover, as a result of more complicated nature of a legal system, the art
of judicial interpretation is more visible and important. As a consequence it seems
that the awareness of the influence of personalities of judges on the way of their in-
terpretation of law and as a result on the content of law is also rising [6; 7]. The
growing number of sources of law means that next to traditional sources we have
more and more sources that are atypical ones.

1. MATERIALS AND METHODS

The phenomenon of atypical sources of law will be dealt with more thoroughly in this
paper, because their existence turns every legal system into multi-source and multi-
level legal system. Multi-level legal system is described as "multicentrycznos$¢" in
Polish legal language. It means that there exist many "centres" which have power
(competence) to produce legal norms and the centres are not in a hierarchical order.
The theory was developed by E. Le¢towska [8-9].

In this paper wewill try to point out some atypical sources to illustrate problems
with analysing their legal nature. Our thesis (which fits within the theory of legal
pluralism [10]) is that nowadays we have a broad catalogue of diverse sources of law
and every modern legal system must be seen as a multiple-sourcesystem. Surpri-
singly, it seems that a phenomenon of multi-source legal system is not a new one,
because always, to some degree, there were more than one accepted, formally or
practically, source of law. However, currently this feature of a legal system is much
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more important and the role of atypical sources of law in practice is unprecedented
[11]. The expansion of atypical sources of law is a result of losing the exclusivity of
law making by the states: as we have increasing number of law makers, we also have
increasing number of sources of law [12—14].

We believe that it is almost impossible to present a full catalogue of atypical
sources of law because of its dynamic changes and controversial nature of some of
the sources (it is not clear if they could be called sources of law). The atypical
sources of law are a product of practice of law: some of them could be regarded as
such sources of law only as long as they are regarded as such in practice. However,
to prove the thesis on multi-source character of every legal system and the existence
of atypical sources of law, at least some of such sources must be dealt with. To point
them out in this paper, an inductive reasoning is applied: an existing in practice phe-
nomena are assessed against their normative function (if they "operate" and are re-
spected as sources of law). As a result of necessary selection, the paper briefly deals
with the following sources of law:

— case law of international courts and domestic constitutional courts;

— restatements of the law;

— customs and customary law;

— model acts;

— recommendations of public authorities and other bodies;

— standard contracts.

2. RESULTS AND DISCUSSION

2.1. Case law of international courts

Although the formal legal status of case law of domestic courts as a source of law
is different in common law and civil law jurisdictions, the difference disappears
with regard to judgments of international courts: particularly in European context
Court of Justice in Luxembourg and European Court of Human Rights in Strasbourg.
Their judgments are binding for the states: EU member states and the parties to the
European Convention on Human Rights respectively. The judgments either directly
provide the individuals with legal protection or require (force) the states to amend
their laws. As an example, a famous case Leitner [15] could be pointed out where
the Court of Justice decided that everybody may ask for damages in case of loss of
enjoyment. As a result of this case law in Member States either had to change or the
already existing law is interpreted in a way allowing for compensating non material
loss. For example Polish Supreme Court resolution of 19.11.2010, III CZP 79/10
where Polish law was interpreted in accordance with European law as applied in
Leitner case to find legal grounds to pay damages for loss of enjoyment (because of
problems with holidays) [16].

Then it is impossible to say that nowadays case law of some international courts
is not a binding source of law. However, the binding force of case law of interna-
@
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tional courts may be explained differently. For example case law of Court of Justice
of EU could be regarded as internal law of the international organisation (namely EU)
to which Poland is a member [17].

2.2. Judgments of constitutional courts

The constitutional review became nowadays a standard in modern democracies.
It may be conducted by Supreme Courts (like in U. S.) or specially formed
Constitutional Tribunals (like in Germany). In both cases, the aim of the courts is
to control statutes passed by parliaments against the constitutional standards. As
no constitution is exhaustive, the key result of constitutional review is to identify
and develop legal principles hidden within constitutional rules. Then such principles
have strong influence on interpretation and application of law by every court.

Formally, in the case of constitutional review we are dealing with traditional
source of law — a constitution itself. The mentioned principles are included in the
constitution and only "found" by the constitutional courts. However, it looks this way
only theoretically. Practically, it is not clear which principles are included in the
constitution and those "findings" frequently are controversial and based on vague and
unclear constitutional rules. Then, undoubtedly, constitutional courts develop the
content of constitutions through their case law. As a result such case law is defi-
nitely a modern source of law. In some countries its legal status is even strengthen:
for example in Poland judgments of Constitutional Tribunal are published in the same
way as statutes of parliament and it is said straight forward that they are commonly
binding (according to the art. 190 of Polish constitution [18]).

2.3. Restatements of the law (and commentaries to codes)

The Restatements of the law are known in U. S. They are not statutes passed
by legislator, but they resemble a piece of legislative work. They are prepared
and published by American Law Institute. They are a collection of laws in force
regulating given part of law (e.g. "Restatement of the Law. Contracts" [19]). They
may be called "codified" (or better "collected") rules of law coming from case law.
Though the restatements are not source of law, because such status have cases cited
in them, but by the mere collection of chosen and published cases the restatements
make them more popular and frequently cited. Then indirectly the restatements
influence the content of applied law and as a result could be called atypical source
of law. The effect of the restatements is strengthened by their structure. They are not
only a collection of some excerpts from the cases, but the authors formulate rules of
law out of the cases and write them down. It is like bottom — up codification of law,
contrary to typical for civil law jurisdiction top — down approach.

Although the restatements are unique for U. S., because of their prestige resulting
from the position of American Law Institute and traditional practical importance, they
resemble commentaries to codes known in civil law countries. The commentaries
L ]
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usually start with a rule of law from a code and then present cases where the rule was
applied and provide with its in-depth interpretation. The restatements are similar as
to the structure: they give a rule of law and then offer cases where it came from and
where it was adopted and add commentary and examples. Obviously, the commenta-
ries to codes in civil law jurisdictions are not sources of law even in the sense of the
restatements, their authority is much less powerful, however undoubtedly they also
influence the content of the applied law [3]. They are the source of knowledge about
the law and then, judges educated by them, may be more eager to understand and
apply the law as it is stated in a commentary. Then in this very indirect way the com-
mentaries could be regarded as sources of law.

2.4. Customs and customary law

It is generally accepted that sources of public international law are listed in the art.
38 of the Statute of the International Court of Justice [20]. The Statute inter alia
points out "international custom, as evidence of a general practice accepted as law".
Although customs are commonly accepted as sources of public international law, it
is not the case with, for example, private law. Nevertheless, it is becoming more and
more obvious that customs are also sources of private law. It can be observe in two
distinct contexts.

Firstly, with regard to international trade and international contracts. Sellers and
buyers frequently use INCOTERMS [21] to regulate costs of shipping, insurance,
and accidental destruction of the sold items. The precise INCOTERMS are included
in a contract and as a consequence they are binding for the parties of the contract as
part of the contract. But the content of the INCOTERMS is not drafted by the parties
themselves as the rest of their contract, but INCOTERMS are prepared and published
by International Chamber of Commerce in Paris. Then their meaning and interpreta-
tion given by the Chamber are standard and, indirectly, binding. They could be re-
garded as "codified" customary law. It’s worth noticing that INCOTERMS are not
exceptional. For example with regard to international building and engineering works
to conclude contracts for construction FIDIC principles [22, 23] are used and, when
adopted to the particular contract by its parties, have similar legal status as INCO-
TERMS.

Secondly, customs are sometimes directly referred to by the rules of law to help
apply the rules in practice. In this context customs are not autonomous sources of
law, because the scope of their application is limited by the statute, however they do
influence the content of the law. The article 56 of Polish Civil Code is a very good
example of this usage of customs. According to this rule a juridical act (an act in law,
a legal act) shall have not only the effects expressed in it but also those which follow
from statutory law, the principles of community life, and the established customs.
Then in this context "the established customs" may even decide about the effects of
juridical actsin the same way as statutory law does.
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2.5 Model acts

Model acts by definition are not binding sources of law. They exist in both common
law and civil law jurisdictions.

Model acts are particularly known in U. S. They are mostly prepared by Uniform
Law Commission specially established in 1892 "to provide the states with non-par-
tisan, well-conceived and well-drafted legislation that brings clarity and stability to
critical areas of state statutory law" [24]. The most successful are Uniform Commer-
cial Code (UCC, first published in 1952) [25] and Uniform Probate Code (UPC, first
published in 1969) [26]. Their aim is to give the states the opportunity to adopt such
acts (with or without amendments) as their internal law. It is particularly necessary
and valuable with regard to private law that, according to American constitution,
mostly remains within the power (competences) of the states, not at federal level, and
not all the states have enough resources to conduct the drafting process entirely.
Moreover, similar law in most states is important for inter-states commerce and mo-
bility of people.

Although model acts play particularlyimportant role in U. S., they exist also in
other common law jurisdictions.For example in Canada model acts are drafted under
the auspices of Uniform Law Conference of Canada [27].

In civil law jurisdictions the model acts are less popular. It is due to obvious
reasons in countries that are much smaller than U. S. However, in case of bigger
federal states like Germany, the regulation of private law matters is usually federal
law issue, so the law is exactly the same in the entire country.For example German
Civil Code (BGB — Biirgerliches Gesetzbuch) is in force in the entire Germany [28].
However, the idea of model acts developed together with strengthening ties between
EU Member States and growing role of EU and European law. The same reasons that
caused development of model acts in U. S., mostly concerning ease of cross border
commerce, encouraged to undertake similar attempts to draft such model acts in
Europe. These tasks were mostly carried out by academics. The efforts are particu-
larly advanced with regard to contract law where, first, Principles of European Con-
tract Law were released [29], and later Draft Common Frame of Reference [30]. The
work almost ended by enacting EU-wide regulation on Common European Sales Law,
but this initiative was blocked, and finally the proposal for European regulation was
withdrawn [31]. Nevertheless, the results of this academic work is still useful for
drafting EU law in the sphere of private law and the model acts are even sometimes
used in practice with regard to national laws (as evidence of common European stan-
dard) [32-34].

There exist even model acts addressed to both common law and civil law jurisdic-
tions worldwide. One of the most known example is UNIDROIT Principles of Inter-
national Commercial Contracts [35]. Their preamble clearly says that they may serve
as a model for national and international legislators. Moreover, they may be adopted
by the parties as the law governing the contract they are concluding.
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The model acts are commonly correctly regarded as soft law. They are not bin-
ding, but definitely they may influence "hard law". The model acts may be used by
traditional legislators (national or supranational) to draft statutes or other typical
sources of law. Moreover, they may influence the interpretation of existing laws, both
international and domestic. In some cases, for example with the above mentioned sets
of principles of contract law, they might even have been directly applied in practice
if they had been chosen by the parties of the particular contract as the law governing
the contract. Then, with the proper reservations, such model acts could be regarded
as atypical source of law.

2.6. Recommendations (released by public authorities and other market players)

Different kinds of public authorities are established to control different sectors of
markets as one of the modern legal tools to protect the weaker. For example quite
frequently such authorities are supposed to control banks or capital markets. They
are often provided with the power to issue different types of recommendations. They
are expected to be obeyed by those who are controlled by the authorities. But with
regard to the issue of sources of law, the legal status of such recommendations is very
unclear and controversial. As they are not passed by legislative bodies, definitely
they are not pieces of statutory law. And, because of their nature, they are not also
"codifications" of customs or case law. More interestingly, they are binding to those
to whom they are addressed to only. Either they have to comply with them to be able
to be present on the market or at least the rule "comply or explain" applies according
to which not following the recommendations has to be publicly disclosed, explained
and justified. As the recommendations bind external autonomous subjects of law,
mainly, if not exclusively, legal persons, in practice they operate like statutes.

The recommendations are issued not only by public authorities according to the
competence given them by a statute. It happens that similar documents, but less for-
mal, are produced by other market players. As an example the so called "Best Prac-
tices" released by Stock Exchange Companies could be pointed out [36]. All compa-
nies listed at a given stock exchange have to comply with them or publicly disclose
with which rules they do not comply. Then the binding nature of such "Best Prac-
tices" in practice is clear.

Moreover, the stock exchange companies also regulate to some degree require-
ments that have to be met by other companies which want to have their shares traded
on the given stock exchange. Although such regulations are obviously not binding
commonly, practically they are binding for the interested corporations that would like
to be traded on the stock exchange.

2.7. Standard contracts

Although it is theoretically apparent that a contract is not a source of law [37; 38],
because it is binding only for its parties which willingly agreed to conclude the
contract [39] (the third party effect of contracts is very limited [40]), the article 1103
@
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of the French civil codeproves,how blur is the border between sources of law and
contracts (It reads: "Les contrats 1également formés tiennent lieu de loi a ceux qui les
ont faits"; means that contracts create duties for the parties equal to statutory duties
and the parties have to obey the contract they concluded in the same way as they are
obliged to obey the law). Despite the wording of the mentioned article of the French
civil code that treats contractual duties as equal to statutory duties, the real issue in
the context of the catalogue of sources of law concerns standard contracts [41]. They
are produced by big providers of different services, like electricity, water supply or
even mobile phone services. Obviously, theoretically, such standard contracts are not
sources of law, as every contract, because they do not automatically bind anybody —
they bind only those who accepted them. However, practically, for most people they
are like law: the customers do not have enough bargaining power to negotiate their
terms, so they only may accept or reject them. Taking into account type of certain
services, like water supply for example, it is almost rationally impossible not to
conclude such a contract. Then, for most such standard contracts, at least in practice,
resemble operation of the law. It is even correctly noted by public authorities and
legislators which pass rules to provide with special means to control the fair usage
of such standard terms. One of the most effective instruments with this regard is
the regulation of so-called abusive clauses. The regulation applies to both: typical
contracts and contracts adopting standard terms. In EU this instrument is regulated
at European level by Council Directive 93/13/EEC of 5 April 1993 on unfair terms
in consumer contracts [42].

CONCLUSIONS

The analysis of only a few atypical sources of law presented in this paper, while
there exist more in practice, proves that nowadays every legal system is a multiple
source system. It is a fact that nobody can deny.

Then, it seems necessary and interesting at least to try to address the question of
the reasons of growing number of atypical sources of law as it could help understand
better if it is an ongoing process that will lead to constant development of new
sources of law and if multi-source character of a legal system is a temporary or per-
manent feature.

Firstly, the more complicated structure of the states. Naturally, in case of federal
states, we have federal sources of law and state (provincial) sources of law (the sys-
tem of two levels sources of law). However, in European Union, which is not a tra-
ditional type of federal state yet, but rather a supranational organisation,now we have
very particular category of European sources of law that prevail over national
sources of law (this the consequence of accession to the EU and the case law of Court
of Justice of EU). Then even traditional "state made law" is not as it was before: now
it comes from different levels of government: domestic and supranational.
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Secondly, "multi-centred"nature of legal systems. A hierarchical order of powers
within the states is diminishing and the same may be said about an order of sources
of law. For example in some countries it is even impossible to point out the highest
court in the country and judgments released by the highest courts may even be con-
trary to one another. The same applies to power of national (domestic) governments
that must give way to the power of supranational government. As a consequence
nowadays a legal system does not have a "one centre", but many "centres" which all
are the highest and equal to each other.A multi-centres legal system by definition
requires multiple sources of law: each "centre" produces to some degree its own
sources of law.

Thirdly, the result of globalization and technological development. The advance-
ment of globalization and technology resulted in easier and more frequent interna-
tional relations for people and for cross border business, also with regard to legal
sphere. It must have led to increasing number and importance both: traditional public
international law sources (particularly international law regulations of cross-border
activities like customary trade law) and standards published by renowned interna-
tional organizations to be applied in international contracts (for example FIDIC
standard contracts).

Fourthly, the growing power of multinational corporations. They tend to avoid
national courts to deal with their litigations. As a result, they not only insist on ad-
ding arbitration clauses to contracts that they conclude, but also more often decide
not to choose law governing the contract, but rather in case of disputes let arbitrators
to decide ex aequo et bono. As a consequence, judgments of important international
arbitrations highly influence practice and serve as a source of law of non-state origin.

Fifthly, the increasing research and interest in comparative law. It results in fre-
quent attempts to propose the unified sets of rules regulating different important issues.
Such proposals, though not binding, have influence on interpretation of law in force
and sometimes may even be adopted by the parties as part of a contract.

All the above mentioned causes result in creating multiple sources of law in almost
every state. The sources differ significantly from one another: their legal nature and
their binding force are not the same. As the mentioned causes are not temporary, it
is predictable that the number of atypical sources of law will be still growing: the
new sources will be probably even more complicated and the application of law will
become even more difficult. As an ultimate reason, it all may lead to the necessity to
modify the traditional meaning of sources of law to include the atypical sources of
law to this meaning without reservations.
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Bixropis Oaexcanapirna Xomenko

Kageapa uusinvrozo npasa
Kuiscokuii nauionarvruii yrisepcumem imeni Tapaca Illesuenka
Kuis, Yxkpaina

MEPEBEJEHHA BOPTY IPHU PEOPTAHI3ALIIL
roCrioJAPCbKOI'O TOBAPHUCTBA

Anorauist. Cmamms npuceauena 00CHiONCEHHI0 CRIBGIOHOUEHHS KOHCMPYKYIT nepesedenHs
bopey K cnocoby 3aminu 0ci6 y 30008 'A3aHHI ma peopeanizayii Ak opmiu NPUNUHEHHs 20CNO-
0apcbko20 mosapucmea. 36adcaioyu Ha 3aKOH00A84i akmu, agmop 3pooue GUCHOBOK PO Ha-
ABHICMb CUNEYIAPHO20 NPABOHACHIYNHUYMBA NIO Yac NiKEI0ayii 20Cn00apcbKo20 Mosapucmea.
Kpumepiem posmedsicysanns nikeioayii ma peopeanizayii 3anponoHo8ano 66a)camu Has8HICMb
abo 8i0CymHicmy GUKIIOUHO YHIBepCcanbHo20 npagonacmynuuymea. Hasenicmo ynieepcanvnozo
NPAsoHACMYNHUYMEA NPU Peopeanizayii USHAUAEMbC YMOGOIO, SKA YHEMOICTUBTIOE 3ACHO-
CY8anus 6 O3HAYeHOMY 8UNAoKy KOHCMpPYKYii nepeeedenns bopey. Aemop 3eepmac ysaza na
giocymuicme ycmaneHoi no3uyii HayionatbHux cyoie w000 MONCIUBOCHIT 3ACMOCYBAHHSL KOH-
cmpyKyii nepegedents 6opey 8 mexcax peopeaizayitinoi npoyedypu. Posenanymo ocHogHi
QOKMPUHATLHI NIOX00U MA NIOXO00U HAYIOHATLHUX CYOi6 00 CNIBBIOHOUEHHA Peopeanizayii K
Gopmu npununenHa eocno0apcbKo2o Mo8aApuUCmMea ma KOHCmMpyKyii nepesedenns 6opey. 3a
pe3ybmamamu npoedeH020 00CIIONCEH S 3POOIEHO BUCHOBOK NPO HEMOICTUBICTIbL 3ACMOCY-
8aHHA KOHCMPYKYIT nepesedenHss OOpey y npasosioHocunax. Bcmanosnerno, wo Heobxionicme
3aCmocy6ants 00 NPagoGIOHOCUH, Ki GUHUKAIOMb ) Npoyeci peopeanizayii 20cnodapcuvkozo
moeapucmea, KOHCmpyKyii sui generis, sika 6 nepeddayana nepexio 6opey 3a HAsL6HOCMI VHi-
8EpPCANILHO20 NPABOHACMYNHUYMEBA, BUSHAYAEMbCA HEOOCHAMHbLO OOTPYHIOBAHOIO.

KurouoBi ci1oBa: npaBoHACTYHUITBO, KPEAUTOP, 3arajibHi 300pH, 0c00a-IPaBOHACTYITHHUK.

Buxropus Axrekcanaporna Xomenko

Kageapa 2paxcaanckozo npasa
Kuesckuii mayuonarvrotii ynusepcumem umeru lapaca Lllesuenxo
Kues, Yxpauna

IMEPEBOJ JOATIA ITPH PEOPTAHUSALINN
XO3ANUCTBEHHOI'O OBILUECTBA

AnHoTanust. Cmamus nocéaujena ucciedo8anuio COOMHOUEHUs KOHCMPYKYUY nepesood 0o -
2a Kak cnocoba 3ameHvl 1uy 6 00A3amenbcmee U peopeanu3ayuu Kax Gopmvl npexpaiyeHus
xXo3zaticmeenno2o obujecmaa. Yuumolean 3akoHoo0amenbHvle HOPMbl, ABHOP COENAN 661600
0 HAUYUYU CUH2YTIAPHO20 NPABONPEEMCMEA B0 BPEMsL TUKGUOAYUU XO3AUCMBEHHO20 00U eCmaa.
Kpumepuem pasepanuuenus nukeuoayuu u peopeanu3ayuu npeonoiceHo Cuumams Haiudue
aUbo omcymemesue UCKIIOUUMeENbHO YHUSEPCatbHo2o npasonpeemcmsa. Hanuuue ynusepcans-
HO20 NPAsonpeemcmed npu peopeanu3ayuil Onpedeieno YCioguem, UCKIoUaouum npumeHeHue
6 OaHHOM Cydae KOHCIMPYKYUU nepesood 0oaed. Aemop obpawaem sHumanue Ha Omcymcmeue
YCMOAGUIeUCs NO3UYUU HAYUOHATLHBIX CYO08 OMHOCUMENLHO 603MOICHOCIU NPUMEHEHUS. KOH-
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CcmpyKyuY nepesoda 00J12a 6 npedeiax peopeanu3ayuorHol npoyedypsl. Paccmompenvt ocHos-
Hble OOKMPUHATIbHbIE NOOX00bl HAYUOHALLHBIX CYO08 K COOMHOUEHUIO PEOP2aAHUZAYUY KAK
hopmbl npekpauyerus X03IUCMeeHH020 0duecmsa u KOHCmpyKyuu nepesooa oonea. Io pesyino-
mamam npo8edeHHO20 UCCIe008aHUS COCNLAH 8bl8OO0 O HEBO3IMONCHOCTIU NPUMEHEHUSL KOHCINPYK-
yuu nepesoda 0012a 6 NPAGOOMHOULEHUSIX, BOZHUKAIOWUX 6 Npoyecce peop2anuzayuu). Yema-
HOBILEHO, UMO HEeOOX0OUMOCb NPUMEHEHUS. K NPAGOOMHOUECHUSIM, B03HUKAIOWUM 68 NPOYecce
peopaanuzayuu Xo3sUCmMeEeHH020 00Wecmed, KOHCMPYKYUL SUi generis, npedycmampusarouetll
nepexoo 0012a npu HAIUYUU YHUEEPCAbHO2O NPABONPEEMCMEd, Onpedelend HedOCmamo4Ho
0060CHOBAHNOIL.

Kuarwuesble ciioBa: IpaBoIIpeeMCTBO, KpEAUTOP, obmee CO6paHI/I€, YCIIOBCK-TTPABOITPEEMHUK.

Viktoriia O. Khomenko

Department of Civil Law
Taras Shevchenko National University of Kyiv
Kyiv, Ukraine

TRANSFER OF A DEBT IN COMPANY REORGANIZATION

Abstract. The article focuses on debt transfer as a legal construction and reorganization as a
type of termination of a company ratio. The Author suggests that the guideline of a company
liquidation and reorganization is universal succession. Universal succession resulted from re-
organization is proposed as a condition which excludes application of a debt transfer construc-
tion. Debt transfer and reorganization ratio encouraged to consider from the perspective of need
for a creditor s consent providing. In particular, there is a need for creditor s consent under the
debt transfer procedure. And there is no named rule under the procedure of reorganization. The
Author described main doctrinal approaches and national judicial interpretations regarding
reorganization as a type of termination of a company and debt transfer legal construction. The
study found that application of a debt transfer construction under the reorganizational legal
relations is not possible. A need for application of a sui generis legal construction, which stands

on necessity of application of a creditor’s consent under the reorganizational procedure, is
defined as ill founded.

Key words: succession, creditor, general meeting, legal successor.

INTRODUCTION

In compliance with Part 1 Art. 104 of CC of Ukraine [1], a legal entity shall ter-
minate as a result of reorganization or liquidation. The criterion of distinguishing
between reorganization and liquidation shall be the existence or absence of legal
succession at termination [2, c. 12-13; 3, c. 168; 4, c. 373; 5, c. 25].
Reorganization as a form of termination of a company envisages transfer of rights
and obligations of a legal entity to its legal successors. It is succession, which is
defined as the basic element of a legal construction of reorganization [6, c. 39].
Along with that, certain legislative norms give the grounds for making a conclu-
sion about the availability of singular legal succession at the time of liquidation of a
company. First of all, it is referred to Art. 609 of CC of Ukraine, Part 3 of Art. 205
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of CC of Ukraine [7], Art. 56 of Law of Ukraine “On companies with limited and
additional liability” [8] and Art. 95 of Law of Ukraine “On restoring solvency of the
debtor or recognizing him as a bankrupt” [9].

Respectively, it is expedient to consider the existence or absence of universal
succession exclusively as the criterion of distinguishing between liquidation and
reorganization.

The author stated that the existence or absence of universal succession at reorga-
nization of a company has an essential practical importance. Thus, the existence of
universal succession at reorganization excludes the possibility of application of debt
transfer construction in the above-mentioned case [10, c. 107]. It is worth considering
division between reorganization and debt transfer through the prism of the necessity
of obtaining consent of the creditor. Particularly, debt transfer envisages consent
given by the creditor, while at reorganization only a notification of the creditor is
required. In law — enforcement practice quite multiple are cases of identification of
reorganization procedure with debt transfer, which preconditions the necessity of
obtaining the creditor’s consent for performing the procedure of termination.

The judicial practice in this regard is not quite established, as well. The above-
stated underlines timeliness of the topic of this article. The possibility of application
of debt transfer construction to legal relationships arising at the time of termination
of companies in the form of reorganization was the subject — matter of scientific re-
search performed by O. I. Agapova [11], O. V. Bakulina [6], S. S. Dukanova [10],
0. P. Kibenko [12], P. O. Pysemskyi [13], O. Stepanenko [14].

1. MATERIALS AND METHODS

The methodology of legal science is defined as the system of principles and methods
of organization and carrying out theoretical — cognitive legal activity in the field of
researching public and legal reality, as well as teaching about this system. In this
work, for analysis of debt transfer at establishing a company, general scientific meth-
ods were used, same ones as used for studying a certain group of objects of the same
kind, dependency, subordinance and interpenetration.

An important place in the structure of methodology of legal science is taken by
its theories and conceptual and categorical framework. The legal theory, if it is used
for studying public and legal phenomena, turns to the scientific method, the peculiar
features of application of which are defined by peculiar features of the theory, its
designate purpose, functions, and the conceptual framework. The theory playing the
role of the method of scientific knowledge allows explaining public and legal phe-
nomena, reveal and study their new properties, forecast evolvement of phenomena.
Owing to scientific methods three approaches to the interrelation of reorganization
as a form of termination of a company and debt transfer construction has been defined.

As well, for more detailed studying of the raised question, the author analysed of
legislative acts. Taking into consideration norms of Art. 609 of CC of Ukraine,
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Part 3 Art. 205 of CC of Ukraine, Art. 56 of Law of Ukraine “On companies with
limited and additional liability” and Art. 95 of Law of Ukraine “On restoring sol-
vency of the debtor or recognizing him as a bankrupt”, the author made a conclusion
about the existence of singular legal succession at the time of liquidation of a com-
pany.

It has been established that division between reorganization and debt transfer was
suggested to be considered in terms of the necessity of the creditor’s consent. Par-
ticularly, debt transfer envisages the availability of such creditor’s consent, and in
case of reorganization just notification of the creditor is required. Under the results
of the carried out study the conclusion was made about the impossibility of applying
debt transfer construction in legal relationships arising in the process of reorganiza-
tion, which, in the author’s opinion, is confirmed by:

1. Different legal nature of norms regulating transfer of debt obligations;

2. Different grounds for arising of obligations of the subjects of legal relation-
ships;

3. The existence of universal succession at termination of a legal entity by means
of reorganization;

4. General principles of corporate rights (such as own will of a legal entity,
management rights of the respective legal entity belonging to its bodies on the grounds
of Part 1 of Art. 97 of CC).

2. RESULTS AND DISCUSSION

The analysis of doctrinal approaches and judicial practice gives the grounds for dis-
tinguishing between three approaches to the interrelation of reorganization as a form
of termination of a company and debt transfer construction:

(1) the need of application to legal relationships arising in the process of reorga-
nization of a company, debt transfer construction;

(2) the impossibility application debt transfer construction y legal relationships
arising in the process of reorganization;

(3) the need of application to legal relationships arising in the process of reorga-
nization of a company, specific legal construction (construction sui generis), which
is not debt transfer, but, along with that, envisages giving the creditor’s consent to
reorganization.

Let’s consider the above-mentioned approaches.

(1) The need of applying Art. 520 of CC of Ukraine, according to which the
debtor under the obligation can be replaced by another person (debt transfer) upon
the creditor’s consent only, unless otherwise envisaged by law, at carrying out reor-
ganization of a company, is quite often mentioned in judgements of national courts.

Particularly, the Supreme Economic Court of Ukraine (hereinafter — the SECU)
in its Order of 26" March 2013 in the case No 5011-74/6564-2012 [15] stated that
L ]
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defining one limited liability company (hereinafter — LLC) as the legal successor of
rights and obligations of another LLC in liabilities with the plaintiff, actually means
replacement of the debtor under liabilities to the plaintiff.

In the above-mentioned Order the SECU also stated that LLC — legal successor
did not provide proper and acceptable evidences of the creditor’s consent to replace-
ment of the debtor by means of reorganization.

So, according to the above-mentioned legal position, at approving the separation
balance sheet it is required to obtain a written consent from each creditor of a com-
pany, which made decision about reorganization according to the procedure envisaged
by Art. 520 of CC of Ukraine.

Within the context of the above-mentioned we shall state that certain scientists
define reorganization as unilaterally binding legal act [16; 17]. To support this posi-
tion B. P. Arkhipov states that all legal relationships at reorganization arise on the
grounds of respective legal documents (contracts) of companies. Reorganization as
a complex legal fact consists of a number of consecutive legal facts. The final legal
act in the above-mentioned legal composition is fulfilment of the reorganization
contract under conditions defined in the resolution of the competent body of the
company.

We shall mentioned that B. P. Arkhipov defines reorganization legal acts, first of
all, as acts, the subject — matter of which is the property complex, and in view of that
(by characteristics of the subject — matter), they are similar to sale-purchase contracts
and property complexes lease contracts. So, such legal documents have dualistic
nature, which manifests, on the one hand, in realization of the principle of legal suc-
cession between subjects (reorganizing companies), and on the other hand — it refers
to succession of a special object — property complex.

Scientific literature [ 18] also studies the problem of acknowledging reorganization
of a legal entity invalid, and, respectively, in this case, — the possibility of application
of norms regulating acknowledgement of invalidity of the legal document.

The author notes the fact that the above-stated position regarding acknowledgment
of reorganization through a legal document has the purpose of resolving certain prac-
tical problems within the limits of reorganization procedure. It is difficult to agree
with the above-mentioned approaches to defining reorganization because of the fol-
lowing reasons.

Firstly, in case of determining reorganization as a legal act, two types of legal
succession within the limits of one legal procedure occur simultaneously: singular
and universal one. The said above is inconsistent with “classical” understanding of
reorganization as a type of termination of a legal entity, which is mediates by univer-
sal succession exclusively.

Secondly, determination of the reorganization procedure as a legal act does not
correspond to the generally accepted in civil law approach to defining the legal nature
of resolutions of management bodies of a legal entity.

@
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Thirdly, determination of reorganization as a legal act is based on understanding
of a legal act as intentions, and not actions, which does not correspond to Part 1 of
Art. 202 of CC of Ukraine, and does not take into account will-based characteristic
of a legal act, which envisages achieving a specific result, purposive character of an
action being the subject- matter of a legal act. At determining reorganization as a
legal act only legal characteristic is taken into account, which is reduced to arising,
changing or termination of civil rights and obligations [6, c. 28].

In scientific literature it is expediently noted that in case of determining the reor-
ganization procedure as a legal act, establishment and liquidation of a legal entity
shall also be placed into the category of legal documents, which does not correspond
to the established understanding of the above-mentioned legal categories in the mod-
ern civilistic doctrine [6, ¢. 32-33].

(2) The opposite legal position is set forth in the Order of the SECU of 30" March
2017 in the case No 909/504/16 [19].

In this case the subject-matter of the claim constituted demands of the bank to
acknowledge the Resolution of the general meetings of members of LLC on termina-
tion of a company by means of division as invalid. Claims of the bank were based on
the fact that legal entities, which will be established as a result of division as legal
successors of rights and obligations of LLC to be terminated actually is replacement
of the debtor under liabilities towards the bank.

Refusing to satisfy such claims, the SECU, among others, gave the following
arguments:

1. LLC — legal successor established as a result of division shall bear subsidiary
liability for obligations of a legal entity, which was terminated, which was transferred
to such legal entity — successor according to the division balance sheet;

2. If legal entities — successors, which were established as a result of division, are
more than two, they shall bear jointly such subsidiary liability;

3. The transfer act and division balance sheet shall be approved by members of a
legal entity or the body, which made decision about its termination, except for cases
established by law and shall contain provisions on succession regarding property,
rights and obligations of a legal entity being terminated by means of division, in re-
spect to all its creditors and debtors, including obligations objected by the parties;

4. Breach of the above-mentioned requirements shall be the reason for refusal
from carrying out state registration of legal entities -successors;

5. Resolution of the general meetings of members of a company on termination
by means of division prior to state registration of legal entities -successors have bin-
ding nature just for members of the company, which the bank does not belong to;

6. Division of the company and replacement of the debtor under the obligation
are notions independent and different by essence, which are regulated by different
legal norms.

@
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The SECU also noted that at division there is a transition of a part of the legal
entity’s property, rights and obligations to the newly established company, and in
case of replacement of the debtor there is only debt transfer exclusively in the exis-
ting binding relationships.

It shall be noted that in this case the court not only did not apply the general norm
of Art. 520 of CC regarding debt transfer, but also cancelled the status of a “third
person” of “legal entities -successors of the company being terminated by means of
division. Thus, in the cited court resolution it is stated that the bank referred to norms
of Part 3 Art. 9 of Law of Ukraine “On mortgage” [20], according to which the mort-
gagor can alienate the subject of the mortgage upon the consent of the mortgage
holder only. However, in case of division property, rights and obligations are trans-
ferred to the legal successor — legal entity established as a result of division, and not
to third persons.

The SECU came to the similar conclusion in its Order of 14" December 2016 in
the case No 922/863/16 [21], also not having applied norms of Art. 17 of Law of
Ukraine “On pledge” [22] and Part 2 Art. 586 of CC, according to which the pledge
holder’s consent is required — and the plaintiff in this case had the status of the pledge
holder — for issuing shares of the joint- stock company and their further conversion.
The SECU drawn attention to powers of the general meetings of shareholders regu-
lated by Art. 159 of CC and Art. 32 of Law of Ukraine “On joint- stock companies”
[23], and emphasized that the general meetings of shareholders can resolve any mat-
ters of activities of the joint- stock company on the grounds of Part 1 Art. 33 of Law
of Ukraine “On joint-stock companies”. The SECU also stated that the plaintiff did
not refer to any norm of law, which would give the right to the non-member of the
joint- stock company to interfere with procedures of the general meeting. The SECU
came to the similar conclusions in its Order of 12" December 2016 in the case
No 910/31409/15 [24] stating that there are no evidences of rights of the creditor
under the facility contract in the claim concerning acknowledgement of the invalid-
ity and cancellation of the resolution of shareholders recorded in the minutes of the
general meeting of shareholders of the joint- stock company and non-application of
Art. Art. 520, 586 of CC and Art. 17 of Law of Ukraine “On pledge”.

This position is largely supported in legal science [6, c. 30-33; 10, c. 107].

The following arguments can be mentioned to support the impossibility to apply
debt transfer construction in legal relationships arising in the process of reorganiza-
tion: (1) different legal nature of norms regulating transfer of debt obligations; (2)
different grounds of arising of obligations in the subjects, who entered into legal
relationships; (3) the existence of universal succession at termination of a legal en-
tity by means of reorganization [25, c. 33]. In opinion of O. R. Kibenko, the absence
of the need to obtain consent from each of creditors of a legal entity to debts transfer
is one of characteristics of reorganization. Thus, general norms of civil law regarding
@
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replacement of the debtor under the obligation shall not be subject to application at
carrying out reorganization (reorganization procedure envisages simplified order of
replacement persons under the obligation) [26, c. 193].

Back in the end of the 19" century P. O, Pysemskyi wrote that the least of all
creditors can influence the wish of shareholders to terminate the company, even in
case when fulfilment of obligations towards them is related to its existence. The
company is not obliged to be in existence — same as any contract it can be terminated
by its members [13, c. 207].

The SECU came to the similar conclusions in its Order of 30" March 2017 cited
above [19]. In opinion of the judicial panel, the plaintiff did not substantiate the right
of the non-member of the company to interfere with activities of the general meeting
of members of this company by means of giving instructions and making various
decisions at the general meetings (including decision about division). We can affirm
that reorganization may include such legal fact as the amalgamation contract. At the
same time, the existence of such legal fact cannot serve as sufficient grounds for
determining the reorganization procedure as a legal act. Thus, norms regarding the
invalidity of legal documents, norms defining rules of replacement persons under the
obligation and the like shall not be applied to legal relationships arising in the process
of reorganization [6, c. 33].

(3) O. 1. Agapova suggests application of construction sui generis to the studied
legal relationships. Particularly, she suggests using the expression “debt transfer”.
Under the term “debt transfer” shall be understood debt transfer as a result of uni-
versal succession at reorganization of a legal entity on the grounds of law. In such
case reorganization shall be acknowledged as a legal fact evoking debt transfer. With
that, the creditor’s consent to such “debt transfer” is not required as the creditor can
intervene with it. The creditor is entitled to demand termination or early fulfilment
of obligations and compensation for damages. The fact of not lodging such demands
by the creditor shall mean his actual consent to debt transfer [11, c¢. 10-11, 91-92].

In the author’s opinion, carrying out of reorganization shall not be considered in
the plane of will and will expression of creditors of a legal entity, which members
made decision on reorganization. In this case transfer of rights and obligations of
such legal entity shall be carried out on the grounds of law. Under such conditions,
mechanisms of protection of rights of creditor’s are established by current laws,
particularly Art. 107 of CC of Ukraine.

Within the context of the stated above, the author referred to the logic principle
known as “Occam’s razor”: everything shall be simplified till it is possible, but not
further than that.

Thus, we can state that there is no need of implementation of a new legal construc-
tion (by the example of “debt transfer”).

In case of norms regulating debt transfer, which are the element of the obligation
law, extending to the category “transfer of rights and obligations”, there is the risk
L ]
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of mixing the above-mentioned civil and legal categories, which, certainly, will affect
the process of administration of law.

CONCLUSIONS

The carried study gives the grounds for making the following conclusions:

1. Division between reorganization and debt transfer shall be considered through
the prism of the need of obtaining the creditor’s consent. Particularly, debt transfer
envisages the existence of the creditor’s consent, while at reorganization just notifica-
tion by the creditor is required.

2. Analysis of scientific approaches and judicial practice gives the grounds for
distinguishing three approaches to interrelation of reorganization and debt transfer:
(1) the need of application of debt transfer construction to legal relationships arising
in the process of reorganization of a company; (2) the impossibility of application of
debt transfer construction in legal relationships arising in the process of reorganiza-
tion; (3) the need of application of a specific legal construction to legal relationships
arising in the process of reorganization of a company, which is not debt transfer, but,
along with that, envisages giving the creditor’s consent to reorganization.

3. The impossibility of application of debt transfer construction in legal relation-
ships arising in the process of reorganization is confirmed by: (1) different legal
nature of norms regulating transfer of debt obligations; (2) different grounds of aris-
ing of obligations for the subjects entering into legal relationships; (3) the existence
of universal succession at termination of a legal entity by means of reorganization;
(4) general principles of corporate rights (such as own will of a legal entity, manage-
ment rights of the respective legal entity belonging to its bodies on the grounds of
Part 1 Art. 97 of CC).

4. The need of application of construction sui generis to legal relationships ari-
sing in the process of reorganization of a company envisaging debt transfer in case
of the existence of universal succession is not considered as enough substantiated.
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Bopnc Borogumuposuu Ba6in

THocmitinuii Ipeacmasrnux Ipesugenma Yxpainu
8 Asmomnomniii Pecny6aiui Koum

IMMPABO3AXHUCHA AIAABHICTD INPEJCTABHHULITBA
MPE3HU/IEHTA YKPATHU B ABTOHOMHIU PECITYBAILI KPUM

AHoTauis. 3axucm KoHcmumyyiiHux npag ma c60600 MOOUHU MA 2POMAOAHUHA NI Yac azpe-
cii inwoi Kpainu Habysae ocobnueoeo 3nauenus. Tomy ocnosna mema pobomu nousiedae 6 AHa-
i3l npagozaxuchoi disnonocmi Ipeocmasnuymesa Ilpesudenma Ykpainu 6 Aémonomniii Pec-
nyoniyi Kpum. ¥ cmammi dosedeno, wo cmamyc Ilpedcmasnuymea poszeusasca y 1992—
2002 pp., i3 nabymmsam opeanom KOHCMUMYYIUHO20 THCTUMYMY 3A2AbHO0EPHCABHO20
xapaxmepy ma OMpUMAanHiAM (QYHKYIl cneyiaibHo20 Koncmumyyiuno2o konmponio 6 APK.
Ilocmynoso npasozaxucnui eumip disabrocmi Ilpedcmasnuymea nocui08ascs, ane siKicne
nepemeoperts 8eKmopa pobomu opeany 8i00y10cs xce NiCis 6HYMPIUHbO2O NepemilyeHHs
O0p2aHy Ha NiIOKOHMPOIbHY Mepumopiio 3 mumuacoso okynosanoeo Kpumy. Bemanosneno, wo
0coonusy pois y ybomy gidicpaioms npunucu Ilnany Hegiokaaonux 3axo0ie 3 npomudii pociticbkoi
aepecii 3 mumuaco6o oxynosanoi mepumopii Yxpainu ¢ Kpumy, saxucmy inmepecis depoicasu,
epomadsin Vkpainu ma ykpaincokux ropuouunux ocio 6 Kpumy na 2018—-2019 pp. Bussnero, ujo
00 2017 p. IIpeocmagnuymeo He 8UKOPUCTNOBYBALO THCHIUNYM KOHCIUMYYIIIHO20 36EPHEHHS
014 peanizayii 61ACHUX NOBHOBANCEHb MA 8MPAMULO MONCIUBICTNG NOOAHHS 0)O0b-AKUX AKMIE
00 opeanis koncmumyyiunoi ocmuyii ¢ 2017 p. Baxciusum € me, wo 8i00y8acmucs po36UmMoK
midie [Ipeocmasnuymeom ma Koncmumyyitunum Cyoom y cnpaei 3axucny KOHCIMumyyitiHux npas
ma c60000 10OUHU O]l NePeMilueHUx 0CiO ma HaceleHHs MUMYAC080 OKynoeanozo Kpumy.

KuarouoBi ci1oBa: xoHCTUTYIIHA CKapra, KOHCTUTYLIHHUI KOHTPOIIb, KOHCTUTYIIIHHI IIpaBa,
IIpencrasuunTso Ilpesunenra Yipainu B APK.

Bopuc Bragumnporuu babun

Hocmosannwiii Ilpeacmasumens Ipesugernma Yxpaurot
8 Asmomnommoii Pecnybauxe Kpoim

IMMPABO3AILUWUTHAA AEATEABHOCTD INPEACTABUTEABCTBA
MPE3NAEHTA YKPAHUHDbLI BABTOHOMHOMH PECITYBAHUKE KPbIM

AHHOTaNUS. 3auuma KOHCMUMYYUOHHBIX NPAG U C60000 UeN06eKA U SPANCOAHUHA 80 BPEMSL
agpeccuu Opyeoil cmpaunwl npuobpemaem ocoboe snavernue. Iloomomy ocnognas yenv padomol
3aKaI04aemcs 8 ananuze npasosawummnol deamenvrocmu Ilpeocmasumenscmea Ipesudenma
Ykpaunor 6 Asmonomnoti Pecnyonuxe Kpvim. B cmamowe dokazano, yumo cmamyc Ilpedcmagu-
menvcmea pazeugancs 6 1992-2002 ee., ¢ npuobpemeHnuem opeaHom ocobeHHoCmel KOHCMU-
MYYUOHHO20 UHCTMUMYMA 00Ue20cy0apCmeeHH020 Xapakmepa u noy4eHuem QyHkyuil cneyu-
anbHo2o Koncmumyyuonrno2o koumponsa 6 APK. Ilocmenenno 0o 2014 2. npagosawummnoe u3-
Mepenue desmenvrocmu Ilpedcmagumenscmea ycunusanoch, Ho KavecmeaenHoe npeoobpazosanie
8EKMOPA €20 pabombvl NPOUZOULLO YIice NOCILe 6HYMPEHHE20 NepemMewyeHus opeana Ha NOOKOH-
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MPONBHYIO MEPPUMOPUIO U3 BPEMEHHO OKKYRUuposanno2o Kpvima. Onpedeneno, umo ocodyio
POTb 8 Mom usparom npeonucanus ILnana HeomuoniCHbIx Mep No RPOMUEOOEICMEUIO POCCUTICKOU
azpeccuu ¢ 6pemMenHo OKKYRUPOBaHHoU meppumopuu Yxkpaunul 6 Kpvimy, 3auumol unmepecog
eocyoapemaa, epaxcoan Ykpauuvl u yKpaunckux ropuoudeckux auy ¢ Kpovimy na 2018-2019 ee.
Yemanosneno, umo k 2017 200y Ilpedcmasumenscmeo He UCNonb308aa0 UHCIUNYI KOHCIU-
MYYUOHHO20 0Opaujenus Oisi pearu3ayuy CoOOCMEEHHBIX NOTHOMOYUL U YMPAMULO HblHE 603~
MOJICHOCHTL NOOAYU THODBIX AKIMOB 8 OP2aAHbL KOHCIUMYYUOHHOU rocmuyuu. Basicuvim ecms mom
Gdaxm pazeumus ezaumooeticmeusi Ilpeocmasumenvcmea u Koncmumyyuonnozo Cyoa 6 Oene
3auuUmvl KOHCIMUMYYUOHHBIX NPA8 U 80000 YeN08eKa Olsi NePEMEUWeHHbLX Tl U HACETeHUs
6peMEHHO OKKYnuposanno2o Kpviua.
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HUMAN RIGHTS DEFENCE ACTIVITIES OF THE MISSION
OF THE PRESIDENT OF UKRAINE IN THE AUTONOMOUS
REPUBLIC OF CRIMEA

Abstract. The protection of human rights and freedoms during the aggression of another coun-
try is of particular importance. Therefore, the main purpose of the work is to analyze the human
rights activities of the Olffice of the President of Ukraine in the Autonomous Republic of Crimea.
The article proves that the status of the Mission developed in 1992-2002, with the acquisition
of the body of the features of the all-state constitutional institute and its functions as special
constitutional control in the ARC. Gradually, the Human Rights dimension of the Mission s
activities was intensified till 2014, but a qualitative transformation into the vector of the work
of the body took place only after the internal movement of the body to the controlled territory
from the temporarily occupied Crimea. The requirements of the Plan of Urgent Measures on
Counteraction the Russian Aggression from the Temporarily Occupied Territory of Ukraine in
the Crimea, on Protecting the Interests of the State, of the Citizens of Ukraine and of the Ukrai-
nian Legal Entities in the Crimea for 20182019 play a special role in this process. Until 2017,
the Mission did not use the institution of constitutional appeal for the exercise of its competence
and lost the opportunity to submit any acts to the constitutional justice bodies in 2017. The
development of the interaction between the Mission and the Constitutional Court of Ukraine for
the protection of Constitutional Rights and Freedoms of the internally displaced persons and of
the population of the temporary occupied Crimea seems to be important for further researches.

INTRODUCTION

The issues of the legal status of the President of Ukraine Mission in the Autonomous
Republic of Crimea (hereinafter — the Mission) in the field of the human and civil
constitutional rights and freedoms protection within the framework of the mecha-
nism establishment opposing Russian aggression are of particular importance today

and are the purpose of this article. In the modern context of the temporary Crimea
@
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occupation, one of the key forms of activities undertaken by the Mission is the hu-
man rights component. Strangely enough, but the constitutional and legal and ad-
ministrative and legal dimensions of activities, functions, status, and legal nature of
the Mission as a separate constitutional body and quite specific body of state autho-
rity have not been the subject of a special scientific research [1-6].

It should be noted that firstly Mission was mentioned in Art. 18 of the Law of
Ukraine No. 2167-XII dated March 5, 1992 “On the Mission of the President of
Ukraine”, according to which the President of Ukraine had his Mission in the Repub-
lic of Crimea, status of which should be determined by a separate law. The author
also noted that the human rights in dimensions of the President Representatives pow-
ers were not mentioned in general in the Law No. 2167-XII [7]. But a special Law
No. 2875-XI11I dated December 17, 1992 “On the Mission of the President of Ukraine
in the Republic of Crimea” in Section 4 of article 6 specified the tasks of the Mission
as “the exercise of powers conferred by the Constitution of Ukraine on the civil rights
and freedoms protection”. To perform the tasks of the Mission, the Permanent Rep-
resentative of the President of Ukraine in the Republic of Crimea had a right to attend
“legislative and executive bodies of the Republic of Crimea with the issue concerning
jurisdiction of Ukraine in case of any acts adoption that contradict the Constitution
and laws of Ukraine or restrict constitutional civil rights and freedoms” and inform
the President of Ukraine on these issues [8].

On March 31, 1994, permanent Mission of the President of Ukraine was estab-
lished and the Permanent Representative of the President was appointed by the Decree
of the President of Ukraine No. 119/94 in the Crimea. The structure and maximum
number of the staff in the Mission was approved by the Order of the President
No. 119/94 dated May 12, 1994, which were subsequently amended, in particular,
the number of deputies of the Permanent Representative was constantly changed [9;
10]. Later, current name of the Mission was introduced, its powers were extended
and the Regulation on the Mission was approved by the Order of the President of
Ukraine No. 100/96 dated January 31, 1996, for the period until the new Constitution
of Ukraine adoption in 1996. According to Art. 4 of the Regulation, the Mission,
among the other things, shall protect the civil rights and legitimate interests in the
territory of the Autonomous Republic of Crimea (ARC) within the limits of its
authorities. Although no human rights were mentioned among activity bases of the
Mission as established in Art. 5 of the Regulation, according to cl. “g” of art. 9 of
this act for the main tasks performance specified in the law No. 2875-X1I, the Mission
had to contribute to the constitutional civil rights and freedoms protection exercise,
civil peace and international agreement achievement [11].

1. MATERIALS AND METHODS

The main tasks of this article are:
— to make retrospective analysis of the human rights function expansion of the
Mission,

@
134



Bicuuk Hanionaabnoi akagemii npaBoeux nayk Ykpainn Tom 25, Ne 3, 2018

— to study practice of the constitutional rights protection by this body, to define
the specific features of the Mission activities with the development of the system of
constitutional justice of Ukraine.

To perform the above tasks and to achieve the goals of the article, a number of
theoretical methods were applied. The main theoretical basis for study involved legal
documents adopted in Ukraine for the period of independence, which related to es-
tablishment and organization of the Mission of the President of Ukraine activities in
the Autonomous Republic of Crimea. In particular, a retrospective analysis of such
documents was made, which allowed to monitor the process of Mission activities
formation as a control body of the state, to give characteristics of its constitutional
status, powers and structure in the order of their chronological formation.

The analysis of the regulations defining the main principles of the Mission ac-
tivities at the current stage has been made. The new stage of the Mission activities
started after Russian aggression and peninsula annexation, which resulted in signifi-
cant changes in the Mission activities and set a number of qualitatively new tasks.
The features of the Mission activities in current conditions, in particular, fulfilment
of its main function — implementation of the measures on the human rights obser-
vance — were defined and characterized.

2. RESULTS AND DISCUSSION

2.1. Characteristics of the Mission powers in legislative acts

It should be considered that Section X of the Constitution of Ukraine 1996 “The
Autonomous Republic of Crimea” had a separate article 139, according to which the
Mission of the President of Ukraine, which status is determined by a separate law,
shall operate in the ARC. Mission became a constitutional authority of Ukraine, but
without any tasks and powers defined in the Basic Law that had to be derived from
the constitutional powers of the President of Ukraine. However, the constitutional
and administrative legal status of the Mission in the national science has not yet been
the subject of special comprehensive studies.

It should be added that activities of the Mission as a state control body and autho-
rities of the Permanent Representative were set forth in part 4 of article 5 and part 3
of article 37 of the current Constitution of the ARC adopted by the Verkhovna Rada
of the ARC on October 21, 1998 and approved by the law of Ukraine No. 350-XIV
on December 23, 1998 [12]. According to the Order of the President of Ukraine
No. 162/97-pn dated April 11, 1997, the Mission staff was reduced from 70 to 35
persons (in the future the number of Mission staff varied between 26 and 29 persons).
It should be noted on the functional structures of the Mission which included Legal,
Informational and Analytical Departments, Economic Departments and HR Depart-
ment [13]. By the Order of the President of Ukraine No. 68/98-rp dated March 27,
1998 the Mission structure included International Relation Department consisted of
@
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four persons [14]. Pursuant to Decree of the President of Ukraine No. 573/2000 dd.
April 7, 2000, the Secretariat of the Council of Representatives of the Crimean Tatar
People (CRCTP) as a form of the Majlis of the Crimean Tatar People recognition by
Ukraine was established within the organizational structure of the Mission. The Sec-
retariat (two persons from the staff) was established pursuant to the submission of
the CRCTP Chairman and existed in the Mission structure till 2014. [10].

Thereafter the current constitutional status of the Mission was outlined by a spe-
cial law of Ukraine No. 1524-111 dd. March 2, 2000 in its current edition. The Law
of Ukraine No. 1524-1I1I defined that the Mission was a state authority established to
promote powers entrusted to the President of Ukraine in the ARC and directly su-
bordinated to the President, establishing by this act functions of the Mission. Accor-
ding to cl. "b" of art. 6 of the Law No. 1524-III Mission should contribute to the
human and civil constitutional rights and freedoms observance and the interethnic
concord achievement in the ARC.

According to cl. “a” of art. 10 of this Law, the Permanent Representative shall
perform instructions issued by the President of Ukraine aimed at ensuring powers of
the President of Ukraine fulfilment as a guarantor of the human and civil rights and
freedoms. According to cl. “c” of art. 10 of the said Law, the Permanent Representa-
tive is authorized, among other things, to submit to the Verkhovna Rada and the
Council of Ministers of the ARC, local state administrations and local self-government
bodies in the ARC if they adopt normative legal acts that violate the civil rights and
freedoms, with the requirement to remove these violations, informing the President
of Ukraine; such submission is subject to mandatory review in extraordinary order.
In case of improper response to submission of the Permanent Representative concer-
ning illegality of the normative legal acts adopted, the Permanent Representative shall
make proposals to cancel or suspend such acts directly to the President of Ukraine
[15]. So, the law No. 1524-111 defined the essential human-rights competence of the
Mission at the regional level.

The author adds that the Decree of the President of Ukraine No. 1433/2005 dated
October 12, 2005 approved a new structure of the Mission, including Analytical
Service and Legal Service in it (from 2007 — Legal Analysis Service), organiza-
tional (since 2007 — Organizational and Control) Service and Secretariat of the CRCTP
[16]. In this way, the human rights functions were split between the Services of the
Mission at that time. Laws and bylaws until 2014 did not ensure Mission tasks imple-
mentation in the sphere of interaction with authorities of Ukraine, foreign states and
international organizations.

In February 2014 during the armed seizure of the Crimean peninsula by aggressor
state, the activities of the Mission had to be ceases in Simferopol, and the manage-
ment of the Mission moved from the occupied Crimea. The illegal occupation and
criminal annexation of the Crimean peninsula by the aggressor state were not recog-
nized by the world community of civilized nations and Ukrainian authorities. The
L ]
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massive and cynical breach of the norms of international humanitarian law and in-
ternational human rights law in the Crimea by Russia recognized at the legal docu-
ments level of the UN General Assembly, the Council of Europe bodies, OSCE and
the European Union, raised fundamentally new tasks for the human rights protection
in the ARC before the Ukrainian authorities [10, 17].

Also, by the Order of the President of Ukraine Ne 865/2014-pn dated May 16,
2014 to ensure the Mission activities resumption within the temporary occupation of
the territory of Ukraine, the Mission was located in Kherson, territorially adjacent to
the administrative border with the temporarily occupied territory (TOT) of Ukraine
in the ARC [10; 18]. On May 24, 2014, by the Decree of the President of Ukraine
No. 487/2014, the structure of the Mission was approved, which had to ensure its
functioning within the temporary occupation of the Crimea. In addition to tradi-
tional Analytical and Information Service and Legal Analysis Service it included in
its structure the TOT Service and Citizen Service for the citizens who moved from
TOT, with no CRCTP Secretariat being mentioned [19]. Powers of the Mission were
not modified by these acts in 2014; later, by the Decree of the President of Ukraine
No. 194/2015 dated April 3, 2015 the Mission was finally deprived of its function on
ensuring CRCTP activities, which had to be located in Kyiv.

2.2. Characteristics of a new stage in the Mission human rights functions implemen-
tation

A new stage in the human rights function implementation of the Mission started after
approval of the Decree of the President of Ukraine No. 16/2016 dated January 20,
2016 approved “to ensure the civil constitutional rights and freedoms observance to
Ukrainian citizens residing in TOT or migrated from there and staying on the terri-
tory of Ukraine” [20] By Decree No. 16/2016 the Mission was assigned to intensify
its activities in cooperation with the central executive authorities and local self-
government bodies:

— to promote civil and human rights and freedoms observance as stipulated by
the Constitution and laws of Ukraine and international treaties with respect to the
citizens of Ukraine residing in or migrating from TOT and legally staying in the ter-
ritory of Ukraine, in particular to take measures in order to support and ensure po-
litical, social, informational, cultural and other relations with Ukrainian citizens resid-
ing in TOT;

— to monitor the observance of the rights and legitimate interests of the citizens
of Ukraine who moved from TOT and legally stay on the territory of Ukraine, to make
duly proposals regarding termination, removal and prevention of the rights and le-
gitimate interests of such persons restrictions and violations;

— to study social, economic and political processes in TOT, to prepare relevant
analytical materials and to submit them to the President of Ukraine for review;
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— to make proposals on the laws and acts of the President of Ukraine concerning
rights and legitimate interests protection of the persons who moved from TOT and
legally stay on the territory of Ukraine, on the other matters of competence of the
Mission;

— to take part in the strategic programs development to return TOT under the
jurisdiction of Ukraine;

— to inform the public about authority exercised by the President of Ukraine to
ensure observance of the constitutional rights and freedoms of Ukrainian citizens
residing in TOT, who moved from TOT and legally stay on the territory of Ukraine.

Moreover, the Decree No. 16/2016 approved the new structure of the Mission and
limited number of employees amounting to 28 staff units; the International Relations
Service was introduced and was left in the structure of the Service for citizen who
moved from TOT; TOT Service was reorganized into the Crimean Reintegration and
De-occupation Service. This act recognized the expediency of the temporary Mission
location in Kherson, but with its separate structural divisions location in Kyiv, to
“ensure operational interaction” with the central executive authorities, auxiliary agen-
cies and services established under the President of Ukraine. It was planned to locate
staff of the Legal Analysis and International Relations Services in Kyiv headed by
the Deputy Permanent Representative — Head of the International Relations Service.

It was planned by the Decree of the President of Ukraine No. 221/2017 dd. August
17, 2017 to include special duties of the First Deputy Permanent Representative on
the issues of the Crimean Tatar People in the development of above regulations ceas-
ing to tie positions of the Deputy Permanent Representative and Head of the Interna-
tional Relations Service. Position of the Mission Chief of Staff was introduced in the
staff of the Mission according to the new laws on civil service of Ukraine [21].
Consequently, in 2014-2017, at the subordinate level, assumptions for substantial
strengthening of the human rights function of the Mission were made with the pos-
sibility of their implementation both on the territory under control of Ukraine and on
the international level. At the same time, based on changes made in by-laws for
2014-2017, there is some regulatory uncertainty both in the format of external Mis-
sion activities at the international level and the role of the Mission concerning he
Crimean Tatar People rights protection, in particular for interaction with the CRCTP
and with the Commissioner for the President of Ukraine in the affairs of the Crimean
Tatar People.

On December 22, 2017, the Crimean House in Kyiv hosted a round table entitled
“Mission of the President of Ukraine in the Crimea: reassessment of activities in terms
of Russian aggression”, dedicated to the 25th anniversary of the Mission establish-
ment. The event was participated by the representatives of the central executive au-
thorities, law enforcement bodies, people’s deputies of Ukraine, leadership of the
Mejlis of the Crimean Tatar People, representatives of the Project Coordinator and
the OSCE Special Monitoring Mission, the UN Human Rights Monitoring Mission,
L ]
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the Mission of the International Committee of the Red Cross, the EU Mission in
Ukraine, Council of Europe in Ukraine, embassies, scientists and experts. The recom-
mendations of the round table specified that for a long period after Crimea occupation
by the aggressor state, activities of the Ukrainian authorities on the issues of penin-
sula de-occupation and reintegration were marked by low level of coherence and
coordination. In particular, until recently no significant funds in terms of interna-
tional technical assistance were attracted by the central executive bodies or no funds
of the State Budget of Ukraine were directed for solving urgent issues of Crimea
reintegration and de-occupation. After establishment of a special central executive
body — the Ministry for Temporary Occupied Territories and Internally Displaced
Persons — other central executive authorities continue performing their own functions
concerning temporarily occupied territories and internally displaced persons within
the limits of the competence specified by the laws.

Consequently, the Mission was defined as a separate state body established in
accordance with the Constitution of Ukraine in order to promote for Crimea powers
execution imposed on the President of Ukraine, ensuring interaction in this area be-
tween the structures of civil society and state authorities of Ukraine. It deems to be
a successful territorial form of state administration on the issues of Crimea de-occu-
pation and reintegration to choose the location of the Mission in Kherson with a
separate division in Kyiv. In these circumstances, the round table participants ac-
knowledged the following initiatives of the Mission leadership as expedient and urgent
concerning:

— inadmissibility in the future to substitute activities of the state authorities of
Ukraine in relation to the policy formation and implementation concerning Crimea
with activities of the human rights, volunteer and other public formations;

— strengthening the quality of analytical work on economic, security, social,
humanitarian and other processes taking place in the Crimea in terms of Russian oc-
cupation, by continuously receiving the relevant information from authorities by the
Mission, its processing and provision to the President of Ukraine;

— formation of the Expert Council at the Mission as a platform for the scientific
and expert opinion concentration on the issues of Crimea de-occupation and reinte-
gration;

— continuing law enforcement units and other competent state bodies concentra-
tion in Kherson region competent in the field of Crimea reintegration and de-occu-
pation, counteraction to Russian aggression with their activities coordination by the
Mission within its authority;

— establishment of the high-level working group from representatives of all
competent central authorities under the auspices of the Mission with periodic elabo-
ration of the urgent issues of Crimea reintegration and de-occupation, counteraction
to Russian aggression on the peninsula, and proposals provided to the President of
Ukraine;
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— elaboration of the Plan for urgent measures to counter the Russian aggression
from the temporarily occupied territory of Ukraine in the Crimea, protection of the
state, citizens of Ukraine and Ukrainian legal entities interests in the Crimea (here-
inafter referred to as the Plan) and the Crimean Reintegration Strategy as a set of
measures to be taken after the peninsula de-occupation.

2.3. Features of the human rights measures

Approved on June 20, 2018 The Plan provides for a series of activities that directly
relate to the rights of people from the Crimea and are already elaborated by the
Mission; meanwhile, the relatively large number of instructions in the draft Plan is
devoted to the constitutional rights protection not of the IDP (internally displaced
persons) but the citizens of Ukraine, who live in TOT of Ukraine in the Crimea, in
particular those who temporarily arrived to the controlled territory to exercise and
protect their own rights and needs, to receive administrative services, etc. The fol-
lowing measures of the draft Plan devoted to the constitutional human rights protec-
tion and implementation shall be distinguished:

— elaboration of the draft law of Ukraine on the results of the interdepartmental
seminar on the opportunities for the citizens of Ukraine residing in the TOT of Ukraine
in the Crimea to participate in the elections of the President of Ukraine and people’s
deputies of Ukraine for an additional specified period before the day of election at
the designated polling stations;

— implementation of a fully-fledged IDP register that will efficiently operate;
introduction of the centralized accounting system for the residents of the TOT of
Ukraine in Crimea who receive administrative services on the territory under control;

— determination of the state of military accounting of IDP from the TOT of
Ukraine in the Crimea, identification of the relevant weaknesses and obstacles to its
implementation; determination of the algorithm for the introduction of the centralized
military accounting of TOT residents arriving on the territory under control of Ukraine
according to the results of the meeting;

— formation of an effective algorithm for the accounting system establishment
and projects coordination on the international technical assistance to the TOT popu-
lation of Ukraine in the Crimea and IDP from the Crimea; information coverage on
the accounting system and projects coordination concerning international technical
assistance to the citizens of the TOT of Ukraine in the Crimea and IDP from the
Crimea in mass media activities;

— on the results of the interdepartmental meeting algorithm formation for a spe-
cial control and reporting on the planning and international technical assistance funds
spending concerning the citizens of the TOT of Ukraine in the Crimea and the IDP
from the Crimea, order for this fund financing from the sources of international tech-
nical assistance and other sources, order of control over funds use by the interna-
tional organizations, reporting on the public fund activities; elaboration draft law of
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Ukraine development following the results of the interdepartmental meeting on change
to the budget legislation with the order introduction for the relationship of the public
fund material assistance provided to the population of the TOT of Ukraine in the
Crimea and IDP of the Crimea with the budget system of Ukraine;

— special control algorithm formation, following the results of the interdepart-
mental meeting, and reporting on the State Budget of Ukraine funds planning and
spending for the budget programs concerning the citizens of the TOT of Ukraine in
the Crimea and IDP from the Crimea, relevant public platform creation and results
of the relevant control measures display by media;

— introduction of the mechanism for the scientists accounting who are the IDPs
from the Crimea and live on the territory controlled by Ukraine, elaboration of the
information received; international technical assistance receipt from the interna-
tional organizations and foreign states in the framework of the mechanisms developed
to finance activities in the fields of economic, ecological, medical, cultural, historical,
and other social sectors of knowledge by Ukrainian scholars who are the IDPs from
the Crimea living on the territory controlled by Ukraine;

— meetings with the representatives of the international organizations and foreign
states on the issue of the residents of the TOT of Ukraine and IDPs from the Crimea
education in higher educational institutions of the civilized countries of the world;
sharing of information in educational institutions of Ukraine, in the Internet, and in
social advertising on the residents of the TOT of Ukraine and IDPs from the Crimea
education in higher educational institutions of the civilized countries of the world.

— draft mechanism for public competitive financing of public associations from
the State Budget of Ukraine which implement the projects on the issue of TOT of
Ukraine in the Crimea and IDPs from the Crimea and the draft passport for the rele-
vant budget program and draft changes and amendments to the relevant regulations;
project coverage in mass media, meetings with the representatives of the interna-
tional organizations and foreign states on its formation;

— claboration of the mechanism how to determine the representativeness and
interaction of public associations which represent the IDPs, in particular, from the
Crimea in the form of the relevant draft memorandum, and its provision for joining
to the interested associations and institutions;

— submission of the draft Law of Ukraine, following the results of expert meet-
ings, on the issue of quota implementation for the IDPs, in particular, from the Crimea
in the election lists of political parties and the issue of TOT de-occupation and rein-
tegration in election programs of political parties to the subjects of legislative ini-
tiative;

— following the results of the meeting elaboration of the mechanism of athletes
participation who are IDPs for the Crimea in the national and international sports
events, relevant forms of their material and organizational support; introduction of
the system of athletes accounting from the TOT of Ukraine in the Crimea and IDPs
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from the Crimea with the prospect of their participation in the national and interna-
tional sports events [22].

It should be added that the human rights activities of the Mission specified above,
do not unfortunately correlate with the reform of the constitutional justice system that
took place in 2017. According to art. 150 of the Constitution the powers of the Con-
stitutional Court of Ukraine (hereinafter referred to as the CCU) include the issue on
the constitutionality both the laws and other legal acts adopted by the Verkhovna
Rada of Ukraine (hereinafter — the Verkhovna Rada of Ukraine), memorandum of the
President of Ukraine and the Cabinet of Ministers of Ukraine, and legal acts of the
Verkhovna Rada of the ARC, as well as official interpretation of the Constitution of
Ukraine; these issues as provided for in cl. 1 and 2 of part 1 of this article may be
considered by the CCU, among other things, according to the constitutional submis-
sions of the Verkhovna Rada of the ARC. Non-reproduction of this Verkhovna Rada
(and the Council of Ministers of the ARC) on the territory under control after the
ARC occupation makes impossible the constitutional submission from the divisions
of Crimean autonomy.

Moreover, the Mission deprived of its right to a constitutional submission from
1996 (which seems to be generally logical, when the President of Ukraine has such
a right) till 2017 formally had a right to constitutional appeal, but with the transfor-
mation of this institute in the context of the constitutional justice reform, it did not
receive the right to a constitutional claim. After all, although in art. 151-1 of the
current version of the Basic Law, such a right to apply to the CCU concerning the
constitutionality of the law of Ukraine is provided for all persons who consider that
the law of Ukraine applied in the final court judgement in its case contradicts with
the Constitution of Ukraine, provided that all other national remedies are exhausted, —
under par. 2 of part 1 of article 56 of the new Law of Ukraine “On the CCU”
No. 2136-VIII dated July 13, 2017, the subjects of the right to the constitutional claim
do not belong to the legal entity of the public law [23], in particular — the Mission.

CONCLUSIONS

By summing up, it is worth to come to such conclusions. The status of the Mission
was developed in 1992-2002 as a part of the Crimean autonomy evolution and the
system of power distribution in the state of Ukraine, when the Mission acquired
features of the all-Ukrainian constitutional institute and received the functions of
special constitutional control over the ARC authorities, coherent functions before
the President of Ukraine and other all-Ukrainian bodies. By strengthening respect
for the constitutional rights and freedoms, the human rights dimension of the Mis-
sion activities was intensified, but a qualitative transformation of the body vector
operation took place after internal body movement to the territory controlled from
the temporarily occupied Crimea. A special role in this process was played by the in-
structions included in the Plan for Urgent Measures to Counter Russian Aggression
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from the Temporarily Occupied Territory of Ukraine in the Crimea, and State, Citi-
zens of Ukraine and Ukrainian Legal Entities Interests Protection in the Crimea for
2018-2019, approved by the Order of the Permanent Representative of the President
of Ukraine in the ARC No. 17 dated June 20, 2018. By 2017 the Mission did not use
the institution of constitutional appeal for its powers exercise and lost the opportu-
nity to submit any acts to the CCU in accordance with the Law No. 2136-VIII dd.
July 13, 2017. Further Mission development, destined for cooperation with the CCU
in the constitutional rights and freedoms protection for the IDPs and the population
of the temporary occupied Crimea, requires additional research.
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Anotauisa. Cmamms npuceiuena 00Cnio#ceHH 0 00CMAHOBKU 8UUHEHHS 3T0YUHY K eleMeHmda
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IMAIUPUYECKUX OAHHBIX GbLOCTLEHO ILEeMEHMbl 0OCMAHOBKU COBEPUUEHUsL NPECYNICHUS He3d-
KOHHOU 000blYU AHMAPs, 8 KOMOPOU 0eticm8YIom NPecmynHUKU, K UxX YUCiLy OMHOCAMCI: CO-
YUATbHO-9KOHOMUYECKUE (haKmopbl, onpedensiouue 0coOeHHOCMU OP2aHU3AYUU U GYHKYUOHU-
POBAHUSL HE3AKOHHOU 000bIYL IHMAPS, NPUPOOHO-KIUMAMUYECKUE, OXPAHHO-(DYHKYUOHATbHbIE,
npouU3B00CmMeeHHble PAKMOPbL U 0OCODEHHOCMU NOBEOCHUS HENPSMbIX YUACHHUKOE NPOMUBO-
npasHo2o codbimusl He3aKOHHOU 000bIuY sstHmMapst. [Ipugedenvl KpUMUHATUCIMUYECKU 3HAUUMbBLE
npusHaKu 6AA20NPUSIMHOU 00CMAHOBKU COBEPULCHUS RPECYNIEHUsL, PACKPbLINbL KOPPEISYUOH-
Hble 83U NOCTEOHel ¢ OpY2UMU NIeMEHMamMu KPUMUHATUCIUYECKOU XapaKmepucmuky He3a-
KOHHOU 000b1yu stHmapsi. Aemopom npeonodcena codcmeennas oeuruyus 0OCmaHo8KU co-
BEPULEHLSL NPECTYNLEHUSL KAK DeMEeHmd KPUMUHATUCIMUYECKOU XapaKmepucmuki He3akOHHOo
000bIYY AHMAp3L.
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THE SITUATION OF CRIME COMMITTING
AS AN ELEMENT OF THE CRIMINALISTIC CHARACTERISTICS
OF THE ILLEGAL MINING OF AMBER

Abstract. The article is devoted to the investigation of the situation of the crime as an element
of the criminalistic character of the illegal amber mining. The scientific definitions and the
content of the criminalistic description of the circumstances of the crime are analyzed. Accor-
ding to the results of generalization and analysis of empirical data the allocated elements of the
situation of crime committed of the illegal mining of amber, in which the criminals operate,

include:socio-economic factors that determine the peculiarities of the organization and functio-
ning of illegal amber mining, natural and climatic, protective and functional, production factors

and peculiarities of the influence of the behavior of indirect participants in the unlawful event
of illegal amber extraction. Criminalistically significant signs of the favorable situation of crime
are given, the correlation links of the latter with other elements of criminalistic description of
the crime are revealed. The author proposes an own definition of the situation of crime commit-

ting as an element of the criminalistic characteristics of the illegal mining of amber.

Keywords: criminalistic characterization, situation of illegal amber mining, environmental
crimes, amber.

INTRODUCTION

The crime situation as an element of forensic characteristics is one of the key is-
sues in scientifically substantiated recommendations developed for illegal amber
mining investigation. The last three year events happened in Rivne, Zhytomyr, and
@
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Volyn regions forced to place a particular emphasis on a significant level of crimi-
nal groups organization and mobility, and how they take an occasion to commit the
crime. “Zones of influence” distribution, so-called “honeypots” for illegal amber
mining, leads to clashes between the criminal groups and law enforcement agencies
with weapons and explosives [1;2]. Measures taken to overcome “criminal arbitrari-
ness” by involving special forces units and protecting public order by the National
Guard of Ukraine counteracting illegal amber mining did not give an expected re-
sult and predetermined criminals to counteract more impudently (opposition [3],
mass disturbances [4], UAS crashed, and use of armoured vehicles [5]). Repeated
attempts to regulate the issue on a legislative basis by submitting the draft Laws of
Ukraine “On the features of raw amber mining on deposits and manifestations that
are not of industrial significance” No. 1351 dd. 10.12.2014, “On mining and sale of
amber” No. 1351-1 dd. 26.12.2014 and “On the features of the precious stones of
organogenic formation production and circulation” No. 6123 dd. 23.02.2017 to the
eighth Parliament appeared to be the first step to legalize amber mining, but later
turned out to be criminal manifestations, so-called “amber schemes” of two Depu-
ties of the Verkhovna Rada of Ukraine, detected due to special operation conducted
by the National Anti-Corruption Bureau of Ukraine, jointly with the Federal Bureau
of Investigation of the United States of America [6]. In this regard, it is appropriate
to note that successful investigation into illegal mining of amber by investigative
and operational subdivisions should take place at all levels of the law enforcement
agencies. Instead, the generalization of investigation results by investigative and
operational subdivisions of district and regional-level departments of the law en-
forcement agencies evidences a large number of issues, in particular, in establishing:
a full range of accomplices and witnesses of crime, time period during which crimi-
nal group and organization exist, other crimes committed to ensure illegal mining of
amber at the stage of preparation and post-criminal actions, etc. This does not justify
the low level of investigation of the category of crimes specified, but only requires
a thorough investigation of the situation with illegal amber mining and development
of forensic recommendations for successful counteraction to these criminal mani-
festations.

1. LITERATURE REVIEW

The theoretical basis for investigation of the situation involving crime commitment
as an element of forensic characteristics refer to the works of such criminologists:
V. A. Zhuravlia, V. V. Tishenko, V. Y. Shepitko, B. V. Schchur, M. P. Yablokov Coun-
teraction to illegal amber mining is a priority for our state as compared to counter-
action to corruption. Instead, investigations into the illegal amber mining by do-
mestic scientists-criminologists were not given enough attention. So, O. Y. Tatarov,
S. I. Marko in their article “Criminalistic characteristic of violation of the rules of
protection or use of subsoil on the example of illegal amber extraction” [7] fluently
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review the issue concerning the signs of the situation with illegal amber mining:
“... determined by the weather conditions, specific features of activities undertaken
by the regulatory bodies, organization of individual services activities, in particular,
their disadvantages, as well as the time and place when and where the crime ana-
lysed was committed”. The same S. S. Cherniavskyi, D. O. Alieksieieva-Protsiuk,
V. I. Vasylynchuk, A. A. Vozniuk and others in the methodological recommendations
“Features of pre-trial investigation into the facts of illegal mining of raw amber” [8]
practically do not pay attention to the forensic characteristics of the criminal situ-
ation limiting their investigation to a list of typical geographical points for illegal
mining of amber. Insufficient scientific research of the crime situation as an element
of forensic characteristics of illegal mining of amber stipulated our research. The
purpose of the article is to interpret the definitions of crime situation as an element of
forensic characteristics, analysis of its structural elements, definition of forensically
meaningful signs of favourable and unfavourable crime situation of illegal mining
of amber and disclosure of correlation links of the latter with other elements of the
forensic characteristics of crime.

2. MATERIALS AND METHODS

Empirical data constitute analysis and generalization of ninety seven archival mate-
rials of criminal proceedings on illegal amber miningin the district courts of Rivne,
Zhytomyr and Kyiv regions and five hundred and seventy sentences and thirty judge-
ments issued in the State Register of Judgements of Ukraine; interviews and surveys
of investigators, law enforcement officials, judges, specialists and local population
on a specially developed list of issues.

The research used provisions of the theory of knowledge and general theory of
criminology, as well as general scientific methods of scientific knowledge. Thus, with
dialectical method, the definitions of the crime situation, regularities of the latter
investigated, its causes and conditions clarified were the basis to establish correlations
with other elements of the forensic characteristics of illegal mining of amber. The
definitions of the “crime situation” and their genesis were investigated using com-
parative and historical method, definitions of the latter in the forensic science and its
structural elements, which are optimal for use in the author’s research, have been
outlined. The formal-logical and system-structural method was used in formulating
definitions of crime situation as an element of the forensic characteristics of illegal
mining of amber and separation of its main elements. The functional method of sub-
stantiation has a practical significance in the law enforcement agencies’ activities
when investigating this crime category. Statistical and sociological methods were
used during the survey and interview of investigators, law enforcement officials,
judges, specialists and local population with a specially developed list of issues,
analysis and generalization of criminal proceedings in order to identify the typical
crime situation of illegal amber mining, its causes and conditions.
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3. RESULTS AND DISCUSSION

3.1. Scientific views on the crime situation and its structural elements

By reviewing places of event, investigator has a large number of evidence, know-
ledge of which requires a significant amount of time and involvement of experts
and specialists. In open areas where criminal groups operate, traces of illegal amber
mining are damaged and lost due to atmospheric precipitations, thermal actions,
mechanical destruction, etc. Acting in a time gap, investigator is forced to put for-
ward investigative versions, investigative leads and other investigative (search) ac-
tions on site, which can often become a “discrimine error” for investigation without
knowledge of the crime situation in which perpetrators acted. As correctly argued in
the middle of 20s of the twentieth century prominent scientist-criminalist I. M. Ya-
kimov, “the penetration into the crime situation and circumstances leads to a clear
understanding of the committed, to the comprehension of the internal link between
the actions committed by the criminal will and their reflection from the outside... As
soon as the correlation between the criminal will and changes made thereby in the
nature of physical things will be clear, the key to solving the crime will be found”
[9, p. 192]. Such approach to understanding the crime situation in criminology be-
came the basis for scientific research, but only in 60s of the twentieth century it was
used in research made by L. O. Sergeev [10, p. 4], according to which the situation
became one of the structural elements of the forensic characteristics.

A retrospective analysis of the scientific views formation and development on the
crime situation as a separate forensic definition has changed in its understanding and
elements. To date, in forensic science, two approaches have been formed to understand
the crime situation as an element of forensic characteristics in a narrow and broad
sense. Typical for the early period of criminology development is an understanding
of the crime situation in the narrow sense and identification with the material environ-
ment of the crime scene. The wide approach to understanding the circumstances of
crime committed, as a fragment of certain conditions and circumstances environment,
became widespread among such criminologists as: M. P. Yablokov, V. O. Obraztsova,
V. 1. Kulykova, V. Y. Shepitka, K. V. Gavlo and others

So far, there are still controversial issues concerning the definition of the crime
circumstances and its elements. So, R. S. Belkin defines the crime situation as a par-
ticular life situation, which includes, besides the material circumstances of the scene
of event, also other elements: behaviour of the participants in event, various circum-
stances that contribute or hinder the actions of these participants, chronological
characteristics of the event, psychological relationships arising out between the
participants of the event [11, p. 139-140]. On his part, V. I. Kulikov gives some ab-
stract definition of the crime situation, leaving unnoticed the stages of crime commit-
ment, and understands under it “the system of material, social-psychological elements
of the environment limited by spatio-temporal framework of specific crime, and
L ]
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sometimes some of its participants” [12, p. 4]. M. P. Yablokov defines in more details
the content of crime situation by distinguishing it into the system of “various types
of interacting with each other before and during the crime objects, phenomena and
processes that characterize place, time, material, natural and climatic, industrial,
domestic and other environmental conditions, peculiarities of behaviour of indirect
participants of illegal event, psychological links between them and other factors of
objective reality that outline the possibility, conditions and other circumstances for
crime commitment” [13, p. 38-39]. Restricted to conditions affecting only at the time
of crime commitment, V. O. Obraztsov understands the crime situation as a criminal
situation, which includes the territorial, climatic, demographic and other features of
the region, in which the crime was committed, as well as circumstances that charac-
terize the immediate place, time, conditions and other specifics of this life situation
[14, p. 94]. I his time M. P. Yablokov negatively spoke to include the specifics of the
region as an element of the crime situation “since specific features of the region go
beyond the crime situation limited by local conditions of time, space, and other fac-
tors” [13, p. 34]. But in the course of research of the organized criminal activity in-
vestigation, he agreed with the position of V. O. Obraztsov and separated the spe-
cific features of the region into an important element in the crime situation and
supplemented in the structure of the latter, the following two elements: the focus and
the centre of organized crime [15, p. 61]. Instead, we shall note proposed by V. K. Gav-
lo approach to split the crime situation into integral and differentiated notion. The
integral notion of the crime situation is used to denote the system of conditions and
circumstances as a whole localized in space and time, material situation of the scene
of event, object of attack, subjects of crime and other components related to the
preparation, commitment and concealment of crime. In terms the stages of the
criminal activities of the subject development in certain environment, a differenti-
ated notion of the circumstances of crime should be applied and treated as three
structurally interrelated links: “situation preceding commitment of crime”, “crime
situation” and “situation following commitment of crime” [16, p. 179].

In our opinion, the above position of V. K. Gavlo is noteworthy, proceeding that
the criminals at different stages of crime operate in different places, times and, ac-
cordingly, in different circumstances of crime. V. Y. Shepitko correctly stresses that “it
is necessary to separate the place, time and circumstances of crime. The place allows
to answer the question where it is committed. As to the time, it allows to: a) determine
the time of crime; b) establish the time relations between the facts; c) identify the
order of events, actions or facts; d) calculate the duration of different events and
other” [17, p. 426].

The last position, in the opinion of the author, is the most acceptable, since it al-
lows to cover all or most of the factors affecting the crime and to establish in details
the correlation links between the place and time of crime with other elements of fo-
rensic characteristics. The expediency of considering certain elements in the context
@
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of crime situation research depends on the conditions and circumstances that deter-
mine the actions of offender in achieving criminal aim and have criminal significance
for crime investigation.

3.2. Elements of the situation with illegal amber mining

In our opinion, the following elements are expedient to be included in the
circumstances of illegal amber mining: 1) social-economic factors that determine
the specific features of illegal amber mining organization and operation; 2) natural
and climatic factors; 3) protective and functional factors; 4) production factors;
5) peculiarities of indirect participants behaviour in unlawful actions.

1. Social-economic factors determining the specific features of illegal amber mi-
ning organization and operation. Despite of the fact that this type of crime refers to
the group of environmental crimes, the ultimate goal of offenders is to generate
profits from the sale of amber. Like other types of “trade”, the illegal mining of am-
ber is subject to the laws of the economy, dictated by the market, first of all by supply
and demand, search for “labour forces”, production costs and revenue from sales. If
illegal amber mining does not generate profits, then criminals will be forced to
eliminate illegal mining.

The general factors that determine illegal amber mining are: 1) the cost of amber
and the demand by the countries of the West (Poland, Estonia, USA) and the East
(China, Turkey) on the black and world markets, offers from the supplier countries
(mining) of amber; 2) high level of “labour forces” offer in the regions with lower
income and high unemployment level.

As it was correctly noted by M. P. Yablokov, one of the signs of the organized
and criminal groups, is “an orientation of their actions to obtain significant monetary
and other material values and benefits in the form of possible permanent business”,
while “elimination of an organized group may contribute to undermining its financial
base by blocking the channels of its criminal incomes” [15, p. 47, 81].

To undermine financial base in the context of social-economic factors, the author
means the market demand decline in the amber importing countries (for example, by
concluding agreement for 680 tons of amber supply between Kaliningrad Amber
Factory and Chinese jewellery company [18]), prosecution of the subjects of illegal
amber trafficking (for example, Operation “Burshtyn” [19]), which leads to mo-
nopolization and price fall on the black market of amber in Ukraine.

So, at a time when the prices for amber are high, the actions of the criminal groups
are characterized by a transformation from the groups of a “companies” type to the
organized criminal organizations, establishment of corruptive ties, stable hierarchy,
distribution of roles and criminal confrontation (terrorist acts [20], firing [21], murder
[22]) between criminals for the “zones of influence” distribution. High income gene-
rated from amber sales increases the accomplices to the crime, tools and means,
places of illegal amber mining and payment for job to the “organizers on site”, which
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allows the top organizers to be “shadowed” in the investigation of illegal amber mi-
ning by the law enforcement agencies. It should be also considered that, if circum-
stances so require, the criminal activities of the organized criminal communities may
be terminated or faded for some time, move to other regions, spheres of the economy,
resumed again and even changed in their direction [15, p. 132].

Price fall for amber results in financial base of the criminal groups and organiza-
tions undermining, their reshaping from illegal mining to buying and transnational
illegal trade in amber. The control weakening over the criminal groups and organiza-
tions per “zones of influence” determines intensification of mass production by
criminal groups of “companies” type, taking into account the specific features of their
functioning in times of low amber prices.

Features of organization and functioning in times of low amber prices are char-
acterized by: 1) low payment to accomplices to the crime; minors and youth involve-
ment; arrangement of direct sales routes to other countries; abandonment of accom-
plices at the scene of event to “protect” the tools and means of crime [23] — it is
typical for organized groups and criminal organizations; 2) equal distribution of
profit between the accomplices of crime, expenses for tools manufacture and purchase;
searching for the best proposals from the subjects of illegal amber circulation in
other regions and areas — it is typical for the criminal groups of “companies” type.

The low level of material well-being and job opportunities contribute to the con-
stant co-optation of the perpetrators of crime. According to the interviews, the new
members are abandoned to “protect” the tools and means at the scene of illegal amber
mining in the event of sufficient information on the criminal group disclosure.
Firstly, it ensures further return of tools and means by submitting lease agreements
or other documents on title, which makes it impossible to use special confiscation
procedure. Secondly, the new members do not have enough information to disclose
organizers and other members of the criminal group. Thirdly, as it was correctly
pointed out by Y. P. Garmaev, “there are cases when criminal groups “hand over”
their secondary member “to be quits with” with the operational law enforcement
services to create visible activity of disclosure” [24, p. 79]. For example, in the
criminal proceedings, investigated by the Main Investigation Department of the Mi-
nistry of Internal Affairs of Ukraine, one of the organizers “at the scene” started
illegal mining due to his difficult financial standing and proposal from the top orga-
nizers, whom acquainted with through the telecommunication networks, to be paid
five hundred dollars monthly. Subsequently, he met with the top organizers only
during amber transfer (he preliminary placed stones in the backpacks and sealed)
at the end of the “shift”, and he did not have full identity details of the latter [25].

2. Concerning natural and climatic factors taken into account by the criminals for
a successful crime commitment, moderate temperature conditions (ranging from
+10 °C to + 37 °C, total absence or slight precipitations) are favourable for mining.
Unfavourable conditions include heavy rainfall, snow, frost and heavy heat. So heavy
@
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rainfall causes soil to blur, blocking the walls of the earth in the pits in a manual
method of mining; complications in the tools and means transportation to the scene
of crime and withdrawal. At low ambient temperatures, amber mining is characterized
by: a) soil covered with a layer of ice, which does not allow to carry out works
manually; b) freezing of fire hoses and their state change from elastic to brittle result-
ing in damage through the breakage; c) freezing of the motor pump motors, which
makes it impossible to intake further water and, as a consequence, to continue the
crime; d) cold-related injuries and fatigue of the criminals, etc.

3. The security and functional factors should also include free access to the data
on the law enforcement agencies and regulatory (supervisory) authorities activities,
as well as public groups identifying and counteracting the illegal amber mining, which
are considered by the perpetrators for the successful crime commitment: regimes,
schedules, routes and placement of checkpoints, patrols, inspection of the area, and
response of the employees to unlawful encroachments.

The favourable situation for crime commitment is stipulated by the lack of con-
stant control and rapid response to the reports of crime by the regulatory authorities
and law enforcement agencies. The most indicative example is the illegal mining in
Chornobyl NPP area [26]. Instead, criminals are not restricted by choosing favourable
situation, but also make active changes to it, in particular by providing unlawful
benefits to the servicemen of the National Guard of Ukraine [27] and forestry staff
to conceal information on illegal amber mining commitment and recording.

Essential are the data on material evidence storage provided by the law enforce-
ment agencies. So, material evidence in the form of precious metals, precious stones
of organogenic origin, semi-precious stones, or in the form of objects containing them,
except for those having signs indicating their historical, museum, scientific, artistic
or other cultural value, are transferred for storage at the State Repository of Precious
Metals and Precious Stones or an authorized bank [28]. In the absolute majority of
cases, amber is stored in the cells for material evidence in district police departments.
Given the investigators’ mistakes in storing evidence and recording amber data (its
individual features, photographing, at best it is weighed and sealed using photo and
video capture) it allows criminals to use “corruption scenarios” to substitute amber
of a large fraction for the less ones based on the weight fixed.

4. The production factors of illegal amber mining are stipulated by the technical
defects in the designs of certain mechanisms and various production units [29, p. 171],
and availability of accessories for tools and means manufacture. These include:
a) sound volume during motor pump operation (as a rule, the criminals during crime
preparation rework the exhaust system of motors to reduce the sound in order to hide
their activities; and b) lack of handicraft motor pump cooling results in motor over-
heating and mining stoppage; ¢) adjustment of motor pump motor operation at
maximum revolutions to increase the pressure power of the water jet results in engine
pistons taking off and mining termination until fixing; d) lack of constructions for
L ]
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soil support: collapse of the walls due to the water-pressure quicksands with a man-
ual method causes criminals to move to a new place; landslide of the soil with the
hydromechanical method leads to the pit destruction and, as a consequence, shortage
of the sucker lengths for amber removal causing falls and injuries to individuals;
(e) over-saturated transport and spare parts market from the European Union provides
low prices for handicraft motor pump purchase and production.

These factors predetermine the criminals to stop mining operations to repair their
tools at place or send (on foot or by motorcycle or ATV), usually accomplices respon-
sible for motor pumps, so-called “motorists”, to bring components for repair to the
settlements. The authors state that offenders with criminal experience take into account
technical gaps in tools and have the appropriate components to repair on-site. This
indicates a high level of organization, preliminary preparation, etc.

5. The specific behavioural features of indirect participants in unlawful actions
to illegal amber mining are as follows: in the opinion of M. P. Yablokov, “behaviour
of some witnesses is an essential element of the crime situation..., can significantly
affect the way and mechanism of its commitment” [30, p. 51]. Witness as a proce-
dural person “is generated” by the very fact of any crime, and therefore it is irreplace-
able [31, p. 194]. For witnesses and eyewitnesses, passive opportunism is a charac-
teristic feature. The above said is expressed in support from the local population of
Rivne, Volyn and Zhytomyr regions in illegal amber mining. After all, realizing that
they are in an economic circle: amber mining — amber, amber — sales, sales — money,
money — payment for services and goods from the local population. Therefore, often
evidence is false and misleading investigative and operational subdivisions. It is
necessary to take into account persons, so-called “stakeholders”, the owners of agri-
cultural land, etc. To their opinion, it is better to receive money from criminals for
the "lease of “honeypots™" and not to report a crime, rather than criminals will mine
amber without taking into account their interests. Typically, witnesses from among
“stakeholders” uncover criminals in connection with failure to pay for “land lease”.
It should be noted that the value of land plots with amber deposits is estimated at
sales from $ 30,000 to $ 70,000. Instead, economic entities (large agricultural or
mining companies), for which illegal amber mining causes significant economic dam-
age, contribute to crime detection and investigation.

The forensic and significant signs of favourable crime situation are high prices
on the black and international market for amber, low level of material well-being and
job opportunities for the population within the administrative-territorial units of am-
ber mining; moderate climatic conditions; non-strict punishment provided for in
criminal law, lack of regular control and rapid response to the reports of crime by the
regulatory bodies and law enforcement agencies; low prices on the market of spare
parts for handicraft motor pumps manufacture; and passive opportunism of indirect
participants in the criminal acts. Crime commitment in a favourable environment is
usually characterized by “purity” and “completeness” of actions undertaken by the
@
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subject of crime when implementing its criminal idea. Unfortunately, the detection
rates are low [16, p. 185].

CONCLUSIONS

An analysis of the scholar’s scientific views on the crime situation in the forensic
literature indicates the existence of a significant body of definitions that differ in
content and do not always have a clear understanding of its essence. Typical for the
early period of criminology development is an understanding of the crime situation
in the narrow sense and identification with the material environment of the crime
scene. Today, in forensic science, the majority of scientists-criminologists determine
the crime situation as a fragment of environment, conditions and circumstances.
The author’s position on the situation of illegal amber mining has been formulated.
The situation of illegal amber mining, as an element of forensic characteristics, is
a system of conditions and circumstances that facilitate or hinder the preparation,
implementation and concealment of crime and are characterized by social-economic
factors that determine the specific features of illegal amber mining organization and
functioning, natural and climatic, security and functional, and production factors and
specific features of influence due to indirect participants behaviour in unlawful event
in the environment in which criminals act at the stage of crime preparation, com-
mitment and after crime commitment. By revealing correlation links of the situation
of illegal amber mining with other elements of forensic characteristics of illegal
amber mining, it should be noted that they are interdependent and interconnected by
“time”, “place”, “subject of criminal offence”, “typical traces”, “criminal method”
and “tools and means”.

The results of the scientific research described in the article can positively affect
the quality of investigation of a particular criminal act, namely by narrowing the ver-
sions and directions of investigation, determining the circumstances to be proved,
choosing effective investigative (search) actions, selecting an effective interrogation
technique and preventing crime. In the future, the scientific community will be pre-
sented for discussion the research outcomes of the structural elements of forensic
characteristics: “places” and “time” of illegal amber mining.
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Cepriit Oaexcangporuu Xapuronor

Kageapa xpuminasvrozo npasa Ne 2
Hauionanvnuii opuguunuii ynisepcumem imeni Apocaasa Myapozo
Xapxis, Yxkpaina

BAAHKETHI JUCITO3ULIT BIMCbKOBHX 3AOUYMHIB:
MPOBAEMH KBAAID®IKALIT

AHoTanisg. Cmamms ananizye mexanizm ma npoonemu Keanigikayii ilCbKOBUX 3LOYUHIE, U0
cmocyromvcs OnankemHol oucnozuyii. /Jocniodceno npayi HayKo8yis 3 6i0N06IOHOI meMamuxii,
npoananizosano nopmu Kpuminanonozo Kooexcy Yxpainu. Poskpumo smicm ma o3uaxu 6aam-
KeMmHUX KpUMIHAIbHO-NPABOBUX HOPM, HaGeOeHa ixHs Kiacugikayis. [Jocaiddcena npupooa
OnanKemuux OUCNO3UYiti KPUMIHAILHO-NPABOGUX HOPM Y I0PUOUUHIL OOKmpuHi. Buasneno, ujo
HeOOMPUMAHHA NOCAI008HOCMI NPU K8ANIpIKayii 8illcbKOBUX 310YUHIE MOJiCe NPU3BeCcm 00
NOPYWEHHA NPUHYUNY 3AKOHHOCMI 6I0NOBIOHUMU NPABOOXOPOHHUMU OP2AHAMU. 3POONEHO GuU-
CHOBOK, 10 OCHOBHOI NPOOLEMOI0 NpU K8aNighikayii 8ilicbKOBUX 3104UUHIE € NOPAOOK HeCeHHs
BILICLKOBOI CIYICOU, AKULL PECYNIOEMBCA GENUKOIO KiNbKICMIO HOPMAMUBHO-NPABOGUX AKIMIE.
3anpononosanuii ancopumm, wo NOGUHEH ypecyrioeamu cynepedHocmi ma 3abesnewumu npa-
BUNbHY KEANIPIKAYTIO BIUCHKOBUX 3IOYUHIG.

Kuro4oBi cjioBa: BifiCEKOBHI 37I09HH, BIHCHKOBOCITYKOOBEIb, OJTAHKETHA TUCIIO3HUITS, KBaJi-
¢ikarris.

Cepreii Arexcangpornu XapHTOHOB

Kagpeapa yzorosmozo npasa Ne 2
Hayuonanvnviii opuguueckuii ynusepcumem umeru Apocaasa Myapozo
Xapoxos, Yxpauna

BAAHKETHBIE ANCITO3HWLIUH BOMHCKHUX MPECTYINAEHUH:
IMPOBAEMbI KBAAMMHUKALNHU

AuHotauus. Cmamovs aHarusupyem MexaHusm u npooiemvl KArupUKayu 6OUHCKUX npecnyn-
Jlenutl, Kacaiouwuxcs O1ankemuvix oucnosuyuil. Mcciedosarnsl mpyowl y4eHvix no cOOmeemcmeay-
roujeti memamuxe, NPOAHAIU3UPOBAHbL HOpMbl Yeonoenozo Kooexkca Yrpaunwi. Packpuimo co-
Oepoicanue u npU3HaKy OAHKEMHBIX Y20108HO-NPABOEBIX HOPM, NPUBEOEHA UX KAACCUDUKAYUAL.
Hccneoosana npupooa onankemuulx OUCHO3UYULL Y2OTI08HO-NPABOSLIX HOPM 6 I0PUOUYECKOl
dokmpune. O6Hapyceno, 4mo HecoO0OeHIe NOCIe008AMENbHOCU NPU K8ATUDUKAYUU B0UH-
CKUX NPeCMYNAEHUL MOXCem NpUeecmu K HapyuleHuo NPUHYUNA 3aKOHHOCIU COOMEENCms)-
FOWUMU NPasooxpanumensHbimu opeanamu. Coenan 6v1600, Umo OCHOBHOU NPOOIEMOl npu
KBANUDUKAYUL BOUHCKUX NPECTYNLEHUL ABTACMCS NOPAOOK HECEeHUS, OEHHOU CLYHCOb, KOMOPbll
pe2ynupyemcs 601buUM KOTUYECmEoM HOPMAMUBHO-NPABOSbIX akmos. [Ipednodcennblil aneo-
PUmM, KOmopwiil O0NHCeH ype2yauposamy npOomueopeyus u 00ecnedums npasuibHyIo Keanugu-
KAyuio 60UHCKUX NPECHynieHul.

KuroueBbie cJIoBa: BOMHCKOC MPECTYIUICHUE, BOCHHOCIYKAIIHNK, OJaHKEeTHAS TUCIIO3HIINS,
KBaITU(DUKAIIHS.
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BLANKET DISPOSITIONS OF MILITARY CRIMES:
PROBLEMS OF QUALIFICATIONS

Abstract. The article analyzes the mechanism and problems of the qualification of military of-
fenses concerning blanket dispositions. The works of scientists on the relevant topics are re-
searched, the norms of the Criminal Code of Ukraine are analyzed. The content and signs of
blanket dispositions are disclosed, and their classification is given. The nature of blanket dis-
positions in legal doctrine is investigated. It was found that violation of the sequence during the
qualification of military offenses could lead to violation of the principle of legality by the relevant
law enforcement agencies. It is concluded that the main problem in the qualification of military
offenses is the military service procedure, which is regulated by a large number of legal acts.
An algorithm which should resolve the contradictions and ensure the correct qualification of
military offenses is proposed.

Keywords: military offense, serviceman, blanket disposition, qualification.

INTRODUCTION

Traditionally, the scientists use the term “qualification” in two meanings:

— corresponding process for one or another crime elements features establishment

— result of law enforcement bodies and court activities in assessing the same act
and in its revealed conformity with the criminal law, which has official recognition
and affirmation in a legal act.

Criminal and legal effect for crimes qualification can hardly be overestimated, as
this is one of the central elements in the system of measures for criminal legislation
norms application. Qualification of crimes which disposition has a blanket nature
(and section XIX of the Criminal Code (CC) of Ukraine is built in this way), causes
significant difficulties in law enforcement activities, as in addition to criminal law
application, legal norms of other branches of law shall be carefully analysed. Proper
qualification of crimes is a guarantor for the rights and legitimate interests of the
perpetrator, promotes criminal responsibility individualization and punishment in
accordance with the General and Special Parts of the Criminal Code of Ukraine pro-
visions [1].

Qualification of crimes is quite an important concept in the science of criminal
law, which involves establishment of exact correspondence of the socially dangerous
act committed to the features of one or another element of crime as provided for by
the law on criminal liability and criminal and law assessment of illegal act.

That’s for sure, qualification combines crime element (abstract legal model) with
the features of a specific crime [2, p. 11]. Qualification of the latter is one of the
stages of the criminal and legal norm application consisting of decision-making, which
@
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norm or norms should be applied (distinguishing socially dangerous act from related
crimes), whether it is necessary to refrain from applying criminal law in the absence
in any person behavioursome features of crime elements.

Qualification of crimes is a purely subjective category, which reflects in any per-
son mind, who makes a legal assessment of the deviant behaviour of the subject,
features of a socially dangerous act committed by that person, its predictability by a
criminal law and coincidence of one with another. In its essence, the legal concept
reviewed is always related to a need to obligatorily establish and prove 2 extremely
important circumstances by criminal and procedural and forensic means:

— fact of a socially dangerous act committed by the person (subject of crime), in
particular, a specific act of its behaviour (act) in the form of action or commission;

— exact conformity of the this act features to the features of crime elements as
provided for by the article of the Special Part of CC, which are the grounds of the
criminal and legal qualification.

Some jurists position is not quite correct who use the term “criminal and legal
qualification” for actions assessment that do not have the features of crime (socially
dangerous act of insane person or a person who is under age from which criminal
offence may occur; acts are committed under circumstances that exclude their crimi-
nality) [3, p. 6]. In our opinion, in such cases you shall refrain from using the term
“qualification”, since only criminal and legal assessment of socially dangerous acts,
which have no features of crime in general, or lack of some of them, can be involved.

Both the state and the subject of crime after committing socially dangerous act
by the latter have the reciprocal rights and obligations. Correct qualification of crime
is a responsibility of the state and also the right of the subject to a fair assessment of
its actions for further criminal prosecution with or without punishment. Correct
qualification of crimes as one of the elements of the criminal law application, strict
observance of the legal language — basic foundations of the most important principles
of criminal law — principle of legality and principle of equality of citizens before law.
Qualification of crime is a formal recognition of criminal law relations between the
state (legally represented by the authorized persons and bodies) and a person who
committed a crime and social-political and legal assessment of these relations. Mis-
takes in qualification can result in punishment that does not correspond to the degree
of public danger of crime towards prescription of too severe punishment, and vice-
versa very light punishment. In the future, this may also impact on a number of
other legal restrictions or incentives, namely: calculation of limitation periods, ma-
turity and expunction of record, application or non-application of amnesty, release
on parole, etc.

The purpose of the article is to analyse the rules for crimes qualification with
blanket disposition as exemplified by war crimes. Article materials constitute value
for the criminal law specialists teachers of the “Criminal liability for war crimes”
discipline, legal faculty students, practical workers, lawmakers, etc.
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[
1. MATERIALS AND METHODS

Theoretical foundation for study involves works reviewing war crimes qualifica-
tions. In particular, works of such scientists were reviewed: V. K. Hryshchuk [4],
N. D. Kvasnevska [5], M. 1. Melnyk and M. 1. Khavroniuk [6], V. O. Navrotskyi [3],
M. 1. Panova [7], H. Z. Yaremko [8] and others. Criminal law norms of the Criminal
Code of Ukraine are the normative legal foundation for study [1].

Various theoretical methods for in-depth analysis of the war crimes disposition
and their qualifications were used by the author. The most effective of them are:

— method of scientific analysis and synthesis, which allowed to mentally split the
criminal law provisions of Section XIX of CC of Ukraine into constituent parts for
further study, research them and integrate into single piece;

— method of system analysis, which allowed to perform qualitative research of
the processes and phenomena in legal sciences.

2. RESULTS AND DISCUSSION

It is sometimes difficult to qualify war crimes,first of all, due to specifics in presen-
tation of the specified elements disposition, namely, their blanket nature. Blanket
disposition (Fr. blanc is a white, clean sheet with partly executed text, in another
part of which it requires additional filling) — this is a part of the criminal legal norm,
the content of which is determined not only by the law on criminal liability, but also
the norms of other laws not related to the criminal legal norms, or certain delegated
legislation: instructions, charters/statutes, standards, etc. [5, p. 49].

The specific features of the blanket norms are the content and the scope of the
crime elements to be defined both by the criminal legal norm and the norms or their
elements from other branches of law. Moreover, the latter do not expand and do not
increase the scope, content and limits of crime elements, but only clarify and specify
the relevant features of the latter, set out in the law, as a rule, in general [7, p. 21].
Dispositions only in general terms indicate the source of law, in which certain norms
should be established, for violation of which penalty shall be imposed. Specific fea-
tures of the blanket method for presentation of CC norms disposition in the scien-
tific legal literature is fairly seen in describing the elements of crime by generalizing
signs and signs-concepts which, so to say, are “encoded” (their content does not
logically appear from the disposition of the criminal legal norm), and therefore their
clarification requires to recourse to other branches of laws related to the criminal ones
[9, p. 54-63].

In reviewing matter of articles which disposition has a blanket nature (i.e., all war
crimes), the courts shall clarify and specify in sentences as thoroughly as possible:

— what exactly was the offence;

— norms of which rules, instructions and other regulations are not met;

— is there a causal relationship between the violations committed and socially
dangerous consequences set forth by law [10, p. 6-7].
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In addition to objective element of crime in terms of blanket disposition, it is
necessary to establish the guilt both in violation of the criminal law prohibitions and
other regulations governing the relevant relations in the military sphere.

Blanket disposition of the criminal legal norm has a general and specified content.
The general content of the blanket disposition is transmitted verbally in a documen-
tary form of the relevant article of the Special Part of the Criminal Code of Ukraine,
and specified content provides for certain provisions of other regulations detailization,
which fills in the criminal legal norm with a more specific content. The studies show
that the blanket sign can refer to any regulatory act of one or another branch of law
[11, p. 3—11]. In our opinion, some scholars unreasonably expand the scope of legal
requirements, considering the content of the blanket disposition of the criminal legal
norm can be established not only through the recourse to the regulatory act, but even
to the legal practice [8].

At the bottom of the nature of blanketness is the real relation between the require-
ments of the criminal law and the norms of other legal branches, which arises regard-
less of the law enforcement bodies positions, since blanketness is only a reflection of
objectively existing inter-branch relationships [2, p. 13]. The blanket nature of the
criminal act signs affects the limits of the criminal illegality [12, p. 346] of war crimes.
Therefore, in case of blanket structure of the criminal law, the criminal legal norm is
implemented in the criminal law only in part, and its blanket part is expressed in
other normative legal acts. The norms specifying content of the relevant dispositions
may be issued before the law on criminal liability, which contains blanket disposition,
entry into force simultaneously with or after its publication: these norms can be
changed, but the norm of law on criminal liability, which has blanket disposition,
remains unchanged [13, p. 44].

The nature of criminal legal norm blanket disposition in the legal doctrine is in-
terpreted differently. Some lawyers (with the point of view of whose, as a matter of
fact, we do not agree) believe that normative legal acts of other branches of law can
be a source of criminal law [14, p. 69-72; 15, p. 16]. Most lawyers believe that the
blanketness of the criminal legal norm does not extend the range of sources of
criminal law [16, p. 7], and connection between the normative legal acts and criminal
law is only informational — they interpret the terms and concepts contained in the
criminal law [17, p. 99].

The scientists distinguish the following signs of blanket criminal legal norms:

— the norm is contained in the text of the criminal code;

— the norm may contain a reference to the normative legal act, which has or has
no criminal legal nature;

— criminal liability is provided for these norms violation;

— in most cases the norm is related to certain rules violation to which it refers
[18, p. 14].
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On the one hand, criminal act elements establishment with specific rules is more
easy task than clarifying some of the evaluative concepts or other features, which
simple disposition includes. On the other hand, contradiction and obscurity of some
administrative legal acts causes considerable difficulties in applying criminal law
[19, p. 12].

The norms of war crimes, in essence, do not establish full content of the criminal
legal prohibition; their disposition does not outline the features of the crime elements
or does it only partially. Its content is determined not only by law on criminal liabi-
lity, but also by the norms of military and administrative law. In other words, the
essence of the blanket features of a particular war crime depends on another norm,
in most cases regulatory one, which belongs to another branch of law. The title of
Section XIX of the Criminal Code of Ukraine — Crimes against the established order
of military service (war crimes) — allows to state that all the norms of this section are
blanket.

The order shall mean the rules according to which something is done, i.e. the
actual arrangement or mode. Specific methods of rule-making technique used by
lawmaker when formulating norms in the law on criminal liability relating to the war
crimes, provides the opportunities to distinguish between two types of blanket dis-
positions — direct (explicit) and indirect (implicit) [5, p. 49].

Direct is a blanket disposition, which directly indicates the violation of the re-
levant order of military service, which constitutes the majority in Section XIX of the
Criminal Code of Ukraine:

— violation of the weapon handling rules, including substances and objects rep-
resenting increased danger to the wider public;

— violation of the flight rules or preparation for them;

— violation of the border guard service rules;

— negligent attitude to military service etc.

In the indirect blanket disposition there is no direct indication on the violation of
certain legal norms in the articles of the criminal law contained in the normative legal
acts of a particular branch of law or legislation. However, they specify the crime
features, which are contained not only in the disposition of the criminal law, but also
in the norms of other regulations. These features are as follows:

— head, military unit, place of service;

— weapons, ammunition, explosives or other combat agents;

— vehicles, military and special machinery, military property;

— objects posing increased danger to the wide public, radioactive materials;

— military information constituting state secret;

— documents or items containing military information constituting state secret;

— means of warfare, warship;

— prisoner of war, special period, state of martial law, combat situation.
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From our point of view, as a sign of war crimes disposition, blanketness shall be
considered in two planes: in a broad and narrow sense. In the broad sense, all military
crimes violate the relevant rules (order) of military service, and any norm provided
for in Section XIX of the Criminal Code of Ukraine should be viewed through the
lens of prescriptions violation on which military service is based. In the narrow sense,
when it is required to clearly establish for the proper war crime qualification which
particular item of the relevant rules (special prescriptions) was violated by a service-
man, which, in its turn, is a constant for building an objective side of the military
crime. It is precisely the blanketness of the war crimes disposition in the narrow sense
that indicates the existence of regulations in other legal branches, which prescriptions
are involved in the criminal legal prohibition formulation.

In-depth study of the prohibitions provided for in Section XIX of the Special Part
of the Criminal Code of Ukraine assists in statement that the blanketness of the war
crimes disposition revealed first of all when establishing both the signs of their objec-
tive side (places, time, circumstances, tools, means and methods of criminal act
commitment and its effects) and when establishing special subject of crimes studied.
In her thesis, Z. H. Yaremko made in-depth analysis of the blanketness issue in the
criminal law and made a conclusion that blanket dispositions are widely used that
characterize such crime element features as socially dangerous acts, subject and signs
of special subjects [8, p. 193]. This is also true for war crimes dispositions.

Servicemen activities during military service are clearly arranged, which causes
certain difficulties in qualifying crimes committed by them, since in this case, a sys-
tematic analysis of the rules of their behaviour outside the legal regulation of the
criminal law is required.

Along with the laws regulating the Armed Forces of Ukraine and other military
groups activities, there are a lot of regulations, instructions and guidelines governing
the relevant aspects of life and activities of servicemen (eligible for military duty).
Therefore, when establishing the elements of crime provided for by articles of Section
XIX of the Criminal Code of Ukraine, it is necessary to also apply the relevant norms
of other normative legal acts that regulate the order of military service, and to find
out exactly which legislative prescriptions were violated when a war crime was com-
mitted. Criminal legal norms of Section XIX of the Criminal Code of Ukraine prac-
tical application assumes compliance with the relevant requirements that substan-
tially complicate the processes of the crimes under consideration qualification:

— firstly, it is necessary to determine the norms of which regulatory legal (non-
criminal) act were violated by a serviceman when a war crime was committed;

— secondly, one shall ensure that this regulatory legal act was valid when a so-
cially dangerous act was committed;

— thirdly, one shall establish the content of the violation of the relevant rules
(order) of military service;

®
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— fourthly, one shall determine a specific article, clause or other structural unit
of the regulatory legal act that allows identifying the relevant offence.

Failure to comply with this sequence in the war crimes qualification may cause
the principle of legality violation by the relevant law enforcement agencies. Legal
experts believe that when applying the criminal legal norm with blanket disposition
two stages of qualification are inevitable:

— interim evaluation on the basis of additional grounds;

— final evaluation on the basis of legal norm that provides for legal consequen-
ces and used as a basis for decision-making on the case [20, p. 90-94].

CONCLUSIONS

The study of this problem allows making the following conclusions: the main prob-
lem of the war crimes qualification is the order of military service, which is regulated
by a number of normative legal acts. To properly qualify these crimes, one shall
adhere to the algorithm proposed:

— establish the prescriptions of which (non-criminal) act were violated;

— establish the content of this violation;
identify crimes;
finally qualify according to the relevant article of the Criminal Code of Ukraine.

When qualifying war crimes with a blanket disposition, two types of evaluation
shall be involved:

— establishment of the legal content of blanket features provided by other bran-
ches of law, used to build the relevant article of war crime;

— general conclusion on the entirety of features (blanket and non-blanket) con-
formity to the elements of crime.
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BCTYIIL

CyuacHe CTaHOBIEHHsS YKpaiHU sIK TMPaBOBOi JepKaBH BHUMarae pedopMyBaHHS
IOPUANYHOT OCBITH, @ TOMY MOCTA€ 3aBJaHHs MO0 O3HAWOMIICHHS 3 YKPalHCHKOIO
MIPAaBHUYOI0 OCBITOIO I HAyKOIO 3aKOPAOHOM y MiKBOEHHHH mepiox. dopmyBaH-
HsI KOHIICTIIIiH, TOKTPUH Ta MiIXOAiB 0 (axoBOI MIJATOTOBKH CIEIIAICTIB y Taly-
31 IOpPHCIPYIACHIT NPEJCTaBHUKAMH PI3HUX HANpPsMIiB 1CTOPUKO-TIPABOBOI JIYMKH
B eMirpailii, KOTpi IMoBa)kaJlu MOpalibHi 3acaaud W mepedManucs iaesiMu iCTHHHOI
LIHHOCTI MpaB Ta cB0o0OJ 0COOH, 37aTHI CIYTyBaTH OPi€HTUPAMU JIJIs CYCIIJIbCTBA
@
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y TIO/I0JTaHHI TPO0OIIeM, 1o BKe Masn Micte B ictopii. Lli mpoGmemu Bxxe Oymm ocmuic-
JIeH1 BIIOMMMH HAyKOBISIMH U meparoramu, Takumu sik C. J{xicTpsucekuii, O. Eii-
xenbMaH, P. Jlamenko, B. Crapoconscekuii, C. Hlenyxin, A. SlkoBmiB Ta iH. Oco-
OJIMBOCTI B MiIX0JaX Pi3HUX LIKIJ ICTOPUKO-TIPABOBOI AYMKH J10 3a3HAYEHUX MUTAHb
noTpeOyrOTh I'PYHTOBHUX JIOCIi)KEHb.

Cepen BueHHX, SIKi B CHJIy 0araTboX IPUYMH ONMHUINCA 11032 MEXaMU YKpaiHH,
ajie 3J1UCHWIM IPYHTOBHUN BHECOK Y JOCIIJKCHHSI ICTOPii YKpaiHChKOTO IpaBa 3a-
rajioM i MpoOJIeMaTHKH, MPUCBIICHOT YKPaiHChKIA HAIllOHATBLHO-TEMOKPATHUHIN
pesomontii 1917-1921 pp. Ta BU3BOIBHUM 3MaraHHsM, TO HEOOX1IHO BUOKPEMHUTH
C. Huictpsucekoro, O. Eiixenbmana, P. Jlamenka, K. Jleumpkoro, M. JIo3uHCHKOTO,
K. Jlocexkoro, C. [llenyxina, A. fkosmiBa [1, c. 119-120].

IcTopuko-nipaBHMYiIN Hayll YKpaiHCHKUX BYCHHX-EMITPaHTIB MPHUCBSITHIN CBOI
icropiorpadiuni orsaau b. Aunpycumus, 0. dpesninpkuii, O. IBaceuko, B. KaBais-
gyk, M. Kapmasin, T. Mansropa, O. Momak, B. [Torynsauuskuii, O. Tokapuyk,
4. Typuumn Ta in. [1, c. 120].

1. MATEPIAJIM TA METOAN

[TomiTnuHa cutyariis B YKpaiHi Ta CBiTi 3/ifiCHIOBaa MMEBHUH BILTUB Ha KOHIIETIIii
YKpaiHCHKHX BUCHUX-EMIrpaHTiB. 3ayBayKUMO, 10 TXHIl HayKOBUI 10pOoOOK BapTUil
JIETATLHOTO JTOCIIKEHHS, OCKUIBKY TXHIM JOCBIZ € 0COONMBO aKTyaIbHUM CHOTOII-
Hi.

[Tig wac mocnipkeHHs YKpaTHCHKOI MPaBHUYOI OCBITH 1 HAYKH Y €BPOTICHCEKOMY
BHUMIpi Ta PyHKI[IOHYBaHHS yKpaiHChKUX BHIIIB y YexocnoBayuuHi 20—40-x pp. XX cT.
OyJ10 3aCTOCOBAHO PsiJI 3araIbHOHAYKOBHX METOIB. Lle 1amo MOKIIMBICTh YHUKHYTH
OJTHOOIYHOCTI y BUBUEHHI 00’ €KTa, a caMe: BUCBITICHHS SKOiCh OKPEMOT BIIACTHBOCTI
npeamera 6e3 BU3HAUCHHS CYTHOCTI; 00’ €THaHHS 0araTboX pi3HOPiAHUX, BHYTPILIHBO
HE MOB’sI3aHUX MK COO0I0 XapaKTepuCTHK mpeaMera. Ha ocHOBI 3acTocyBaHHS Bif-
MOBIIHUX TPHHIUMIB 0yJI0 3a0€3MeUeHO BUPIMICHHS Mi3HABAJbHUX 1 MPAKTHIHHUX
po6seM. 30Kkpema, UITXOM HOPIBHSHHS BUSBJISIETHCS 3arajibHe i 0COOJIUBE B ICTOPHUY-
HUX Ta 1HIIUX SBUIIAX, HOCSATAETHCS Mi3HAHHS Pi3HUX CTYIEHIB PO3BUTKY OJIHOTO
1 Toro x sBuia. L{eif MeTox 703BOIMB BUSBUTH i CIIBCTABUTH CUCTEMY IiITOTOBKH
TIPaBHUKIB IS JEP>KaBH, SKOI HA TOU Yac IIIe He iICHYBaJIO, BUSHAYNTH TCHACHIIIT pO3-
BUTKY AaHOT'O IPOLIECY, OCKIIBKH TaKa AisUTbHICTH OyJia CIpSIMOBAaHA HA BiJHOBIICHHS
YKpaiHCBKOT IEpyKaBHOCTI Ta 3aXHCT 11 3aKOHHUX 1HTEPECiB.

2. PE3VJIBTATHU TA JUCKYCIA

2.1. Pozwupenns noensdis wo0o mpakmyeanHs YKpaincbKoi npaguuyoi oceimu i Ha-
VKU Y €EBPONEUCHLKOMY BUMIDI

Bapto 3BepHyTHCS 10 icTOpii (yHKIIOHYBaHHS YKPaiHCHKHX HAyKOBHUX YCTaHOB
B €BpOIIi Mi’>KBOEHHOTO TIEPiOY, /Ie BiI0OyBalOCs BUKIIAaHHS i BUBYCHHS OKPEMHX
rajxy3eil mpapa. 3 BIEBHCHICTIO 3a3HAYUMO, 1[0 IHIIIATUBHICTh YKPATHCHKHUX IMPO-
L ]
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(becopiB B opranizaiiiiHiii poOOTi Ha YyKHUX 3eMIISIX TIPU CKJIAJHOMY (PiHAHCOBOMY
CTaHOBUIII, I[IHHICTH IX HAYKOBUX JTOCIHIHKEHb ISl Cy4acHOl IOPUANYHOI HAYKH HE
JIOCTAaTHBIO MipOIO 3’ SICOBAHO.

Ha cporoaHi 3-momixx HEZOMIKIB y CUCTEMI BHIO1 IOPUAMYHOI OCBiTH B YKpaiHi
BUILISIOTE:

— BIJICYTHICTb CUCTEMHU (piHAHCOBOTO 3a0e3NeUeHHs BUIaHHS HAyKOBOI JiTepa-
TYpH, HABYaJIbHUX Ta HABYAJIbHO-METOIUYHUX MaTepialiiB, HEOOXiTHUX ISl SIKICHOTO
BUKJIQJAHHS [IPABOBUX TUCLMILIIH;

— HEIOCTaTHil piBeHb TEXHIYHOTO 3a0e3MeueHHs MOOUIBHOCTI HABYAIILHOTO MPO-
necy;

— BiACyTHICTH e(heKTUBHOI cucTeMu (DiHaHCYBaHHS KadeapH, iIHCTUTYTY, (PaKyib-
TETy BHACHI/IOK 3aCTOCYBaHHS IICHTPATI30BAHOTO MiIXOMY O PO3MOALTY PecypciB
y maHii cdepi [2, c. 24].

Bapto 3a3HaunTH, 10 yci BUIIEHABEACH] EPEIIKOIU Oyl TaKOXK aKTyaIbHHUMHU
1 171 yKpaTHCHKUX TEeIaroriB Ta HayKOBIiB B emirpaii. Iligroroska axiBmis 3 mpa-
Ba BEJETHCS KOKHOIO KPaiHOIO, SIK MPABUJIO, HA CBOEMY BJIACHOMY HalliOHAJIBHOMY
I'pyHTIi, Ha 6a3i MPaBOBOTO MOJIs, 110 BXKE iICHY€E. B eMirpaHTChKHUX IIEHTpax MU CIIO-
CTepiraeMo yHIKaJIBHHIA y CBITOBiH iCTOpii BUITaIOK, KOIH CKJIaajacs CUcTeMa ITiji-
TOTOBKH MIPAaBHUKIB IS IEpKaBH, AKO1 Ha TOH yac 11e He icHyBaso. Taka BUHATKOBA
CUTYyaIlis CIPUYUHIIIACS 0 TOTO, IO YKPaiHCHKI IIEHTPH BHUIIOI OCBITH B eMirpairii
301HCHIOBANM MIATOTOBKY (haxiBLiB, 0a3yl0UunCh HE HA AEPKaBOLCHTPUCTCHKIH, a Ha
CTY/ICHTOIICHTPUCTCHKIN Mapajurmi.

[lepen HUMHM CTOSIIO LIJIKOM pealibHE 3aBJaHHS: XTO € «3aMOBHUKOM) IiATOTOBKH
MpaBHUKA, M1 IKUH THI MaHOyTHHOT JepyKaBU HOTO TOTYBaTH (IeMOKpPaTUYHY, TOTa-
JIiTapHY, 30pIEHTOBAaHY Ha HAIlIOHAJIbHI YU 3araJIbHOMIOACHKI IMIHHOCTI), SKi mpode-
CifiHI CTaHIapPTH MalOTh JISITTH B OCHOBY. OCKIJIbKH TOJIOBHOIO METOIO IMiArOTOBKH
MpaBHUKIB y UexocnoBayunHi 3a 3aJ)yMOM BUECHUX-IOPHUCTIB Oyna iXHs MalOyTHS
TSITBHICT, CIPSIMOBAaHA HA BITHOBJICHHS YKpaiHCHKOI Jep>KaBHOCTI Ta 3aXHUCT ii 3a-
KOHHHUX IHTEpECiB, TO B OCBITHIX Mporpamax i Kypcax MmaHyBaB IyX TPaIHIiiHOTO
MMO3UTUBI3MY. 3BiCHO, OyB MPUCYTHIN TAKOXK 1 CBITOTIIAIHUH BIUTUB BUKJIAAaqiB, KOTPI
HE MOIJIM HE 3Ba)KaTu Ha €BPONEHCHKY MOJIEIb KOHCTUTYLIHHOT IOPUCIUKIIT, O TO-
mupunacs B ABcTpii Ta UexocmoBauunHi micis 3akindeHHs [lepmroi cBiToBO1 BiHK
[3, c. 286]. B Toli e yac y HayKOBO-TIEIarOTi4Hii AISUTbHOCTI IIepeBaXalld TyMaHi3M,
1oBara Jio pas JIIOAWHU Ta CIIOBiJyBaHHS OCHOBOIIOJIOKHOTO IPUHITUITY BEPXOBEH-
CTBa IpaBa.

3Bakalouy Ha BiICYTHICTh 0€3M0CEPEeTHBOI0 «3aMOBHUKAY AJIs KOHKPETHUX (a-
XIBIIiB, HA HAITy TYMKY, TPaBHUYI IIKOJIM YKPAaTHCHKO1 eMirpartii BIaJIucs 10 €TuHOT
MOXJIMBOT MOZENI MiITOTOBKH — «3MIIIaHO», Y AKiH MmeperuriTanacs miIroToBKa
MPaBHHUKA aKaJIEMIYHOTO THITY 3 MiJITOTOBKOIO TPAKTHYHOTO TUITY. Bubip Mozeni mif-
TOTOBKH € UM HE OCHOBHOIO ITP0O0JIeMOI0 peopMyBaHHs Cy4acHOI IPaBHUYOI OCBITH,
3aknazenoro y Ilpoekri 3akony Ykpainu «IIpo ropuanuny (mpaBHUYY) OCBITY 1 3a-
@
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rajgbHUHN JOCTyN 10 mpaBHUYOI mpodecii» (peectparniiinuit Ne 7147 Bin 28 BepecHs
2017 p.) [4].

CTyneHTH-TIPaBHUKH B TIEPIITY YEPTY OTPUMYBAIH MTUPOKY (hitocodcrko-paBo-
BY, METOZIOJIOTIYHY MiATOTOBKY, sIKa CIIyTyBajia AJisl BUPIIIEHHs] KOHKPETHO-Tally3EBHX
MPaBOBUX 3aB/IaHb.

Kopucuum mi1s cydacHol yKpaiHChKOi OCBITHBOI IMPAKTUKHU MOXKE CTaTH JOCBI[
«axageMiqYHOi MOOITBHOCTI» Ta ONMaHyBaHHS MPOTPaMH «IBOX AMUILIOMIBY». AJKe
CTYICHTH AOCUTH JIETKO MOIJIM 3MIHUTH OJIUH 3 TPbOX YKpPAlHCHKUX BUILIB, HE BiJ-
YyBalOYHM BEJMKOI Pi3HUI y 3MICTi HaBYaHHA, aJKe OJHI 1 Ti & mpodecopH 4acTo
Oynu JIEKTOpaMH y pi3HUX yHIBepcUTeTax. 3HaYHa YaCTHHA HaBYAIBHUX KYPCIB rap-
MOHi3yBaJIa 3 TOTpeOaMu MPAKTUKH, OCKIJIBKU JIGKTOPU CaMi 4acTO BUCTYIIATH K
MpEJCTABHUKU MPAaBHUYUX Mpodeciii 13 BEIMKUM MPaKTHYHUM JOCBiIOM. 3HayHa
YacTHHA HABYAJILHOIO Yacy BiJBOJMIIACS NMPAKTUUHUM 3aHATTSAM, Y TOMY YHUCII 3a-
ranpHOoTeopeTnuHuM («EHnuKIonenis npasay, «Merogonoriuna npodiaema B HayIi
mpo aepxaBy», «Dimocodis mpaBa HOBOI 106m», «Teopis mpaBHUYOTO TyMaHHS»
Ta iH.), 110 BEJIO JI0 MOCHJICHHS IPAKTUYHOI CIIPSIMOBAHOCT] MPABHUYO1 MiATOTOBKH
B €MITPaHTChKHUX OCBITHIX IICHTPAX.

2.2. Vkpaincoka npasnuua oceima y Yexocnosauyuni 20—40-x pp. XX cm.

Y 1920-30 pp. Ha TepuTopii YKpaiHHW, BUCHAXKEHOT BIHOIO, PO3MIIIEHOT MK OiJTh-
moBuupkoto Pociero, [ompieto, Pymyniero Ta YexocnoBauunHooo Oyna0 (GaKTHUIHO
BCTAHOBJICHO OKYMAI[IMHUN PEXKHM, 10 HEYXHJIBHO BUKOPIHIOBAB YCE YKpaiHCBHKE.
3okpema, cydacHi HayKOBIIi 3a3Ha4yaloOTh, MO0 Ha KiHenpb 20-x — modatok 30-x pp.
XX cT. IopuAMYHA OCBiTa i HayKa Ha TepeHaX paJsiHCbKOI YKpaiHH 3HaXOIHIIACS
B TIOBHOMY 3aHemaai. B yMoBax 3acToro Ta aerpamariicreriaricTaM-IopucTaM Ha-
JaBaJiacsi cCepeaHs ocBiTa. BueHi miAKpecIoloTh, 0 He iCHYBaJIO OIHOTO BUIIOTO
IOPUIMYHOTO HAaBYATHFHOTO 3aKJIaTy, KOTPHUi roTyBaB OW MpaBHUKIB [3, ¢. 3; 6, ¢. 15].

[Ipara crana cBITOBUM LIEHTPOM YKPAiHCHKOTO HALlIOHAJIBHOTO MOJIITHKO-TIPaBO-
BOTO, KYJITYPHOTO Ta HayKOBOTO KUTTA. CIOI¥ NpUiXaiu NpOBiIHI YKpaTHChKI I0pHC-
TH, Iep KaBHIi Jistdi, K1 peNpe3eHTYBaJId CBOIO HAIIII0, TOTYBAJIH IPYHT Y CBIJJOMOCTI
€BPONEHIIB U1 NPUHHATTA B MallOyTHbOMY YKpaiHU 10 MI>KHAPOAHOT CIIIJIBHOTH SIK
caMOCTIiiHOI gepkaBH [5, c. 3]. [HTeneKkTyann BUTBOPHIIM HU3KY COIiaTbHO-TIONITHY-
HUX MPOEKTIB, CBOEPITHUX UBUII3AIIHHUX 3pa3KiB ULl BIAPOIKEHHS JIEPKaBHOTO
KUTTS YKpaiHChkoro Hapoay. O0’eaHyBajo ix Te, [0 CTAHOBJICHHIO JIEPKaBHOCTI
nepeayBaB HOTYXHHUH pyX Hapoay 3a CoLiagbHE 1 JyXOBHE BIAPOKEHHS YKpaiHU Ha
JIEMOKpaTU4Hii ocHOBI [7, c. 669].

YKpaiHChKi TTpaBHUKH, I10 repeOyBaau B eMirpailii B UexocmoBaqanHi, 371¢0171b-
LIOTO MPaLOBaN Ha (QaKyJIbTeTi Mpasa i CyCHiIbHUX HayK YKpaiHChKOTo BinbHOTrO
VYuisepcutery (YBY) B [Ipasi. Okpim Toro, 6araro 3 aux (nmpodecopu B. Crapocois-
cekuii, O. Eiixenpman, A. Sxosuris, P. Jlamenko, C. [llenyxin ta in.) [8] 3ailicHIOBa-
JIM TIeJarorivuHy i HayKoBY AisIbHICTH B YKpaiHchkii [ocionaperkiit Akaaemii (YT'A)
L ]
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y [loneOpanmax (3acHoBana 1922 p.) [9, c. 20] Ta B Ykpaincekomy Bucokomy Ilema-
roriuHoMy I[HCTUTYTI iM. [IparomanoBa (3acHoBanwmii 1923 p., Buknaganu npopecopu
O. Eiixenpman, C. llenyxin ta in.) [10; 11, c. 67].

MeTo1o TppOX BHUIIMX WKL Y YeX0cI0BaudHHI CTAI0 CTBOPEHHS BlIacHE yKpaiH-
CHKUX 3aKJIaJiB, BIICYTHIX B YKpaiHi yepe3 MOJITHKY OKynamiiHoi Bnaan.OcTaHHi
Malli CTaTH OpraHi3allilHUMH [EHTpaMU U1 MaHOyTHIX YHIBEPCHTETIB Ha piaHIN
3eMJIi, BUXOBaTH CBOiX CTYJCHTIB Ha OCHOBI MOpaJIbHUX IHHOCTEH, BUPOCTUTH KYJIb-
TYpHHUX MPAIiBHAKIB, 30KpeMa MPaBHUKIB TSI BIACHOT ACPKaBH.

VYxpaincekuit Bucoknii [legaroriuamii [nctutyT iMm. M. JIparomanoBa B oprasi-
3alifHOMY TUIaHI CKIIaAaBcs 3 TPhOoX 0a30BUX (aKyJIBTETIB — ICTOPUKO-(iIOIOTiy-
HOT'0, IPUPOIHUYO-MATEMaTHYHOTO, MY3HYHO-IIEAaroriyHoro; ABOX JI0UipHiX ycra-
HOB —MaTypaslbHUX KypciB (U1 0Ci0, 1110 HE BOJIOAUTH JOKYMEHTAaMH MPO 3aKiHYCHY
cepenHio ocBiTy) Ta PepopMoBanoi rimHasii; 610110TeKH; KaHIEIAPii; BUIABHUIITBA
«Cisuy». Buknaganpkuii KOJICKTHB y cKiagi 92 oci6 OyB mojiIeHHWi Ha MTATHUH Ta
MO3aIITaTHAN TIEPCOHA, a CITyXadi IHCTUTYTY I'YPTYBAJIHCS HABKOJIO JIBOX 1HCTUTYT-
cbkux rpoMman [12, c. 12]; ToTyBaB OCBITHI KaJpH 3a TAaKHUMH CIEMiaTbHOCTIMU:
YUUTENb BUIIWX MOYATKOBHUX IIKIJ, YUUTEIbCHKUX CEMiHApiid, HIYKYHUX KIIACIB TiM-
Ha3i#, iHMX Pi3HOCTYIIEHEBUX IIKIJ, & TAKOX YUUTEIh 3arajbHOOCBITHIX MTPEIMETIB
y CepeIHiX TeXHIYHUX IKonax. OHaK IHCTUTYT BUITYCKaB CIICIIaiCTIB HE JIUIIE IS
TIeIaroTigHO] Mparli B OCBITHIX 3aKJIagax, a i g aAMiHICTpaTUBHOI MisITEHOCTI B HAX
[13,c. 12].

[Tix erigoro Ykpaincekoro Bucokoro [egaroriunoro [nctutyTy im. JlparomaHoBa
BHHIIIJIO JBA TOMHM HAayKOBUX 301pHHKIB, IO BMIIIYBaJId i mparli IOPUCTIB, e 0CO-
OnMBa yBara BiJIBOJMJIACS PO3BiAKaM 3 IIpaBa, icTOpii yKpaiHCHKOTO 1epP:KaBOTBOPEH-
Ha [14, c. 12].

[lomo memarorivyHoi MNisNIBHOCTI YYSHHUX B €Mirpaiii, To 3a3Ha4UMO, 110 IXHi J10-
MOBII Ta JIEKIIIIHI MaTepiaiy BUPI3HAIOTHCSA TIIMOOKOIO i ATOTOBKOIO, 3MiCTOBHICTIO,
MIPOLYMaHICTIO, IIOCIIIIOBHICTIO PO3BUTKY OCHOBHOI IyMKH; 11€, O€311epevHO0, O3HAYAE
HasIBHICTh BUCOKHX SIKOCTEH B aKaJICMiYHOMY BUKJIa/IaHHI. Marepiaiu JIeKI[ii 1al0Th
3MOTY «HaMaJTFOBaTH TIOPTPET» 0COOUCTOCTI KOKHOTO 3 TIpohecopiB, HACKITHKYA BOHU
MIPOSIBUIIMCS B HAYKOBIH AIsTBHOCTI Ta B 0COOMCTOMY CTaBIeHHI 10 cTyaeHTiB.[lonpu
po0yieMH, KOTPi CIITKAJIN BUKJIA1adiB Ha Yy>KWHI, BOHU OYJIM TIPOCAKHYTI TYMaHHIiC-
TIO, BEJIMKOIO JIIOOOB 10 Ta MOBArolo J0 Npasa i JIOIUHY.

[Ipodecopchbko-BUKIaAAIBKUI CKJIaJ] HABYAIBHUX 3aKiaj(iB Uexoca0BaudYnHU
B CEpEIOBHINI AK ayIUTOPHUX CIyXadiB, TaK i cIlyXadiB 3a09HOi (hOpMH HaBYaHHS
HamaraBcsi (POpMyBaTH OCBiYEHY MOJIO/b, 37JaTHY Ha CaMOCTiliHe, OpHUTiHaIbHE Tpa-
BOBE MHUCJICHHS, TI€BUX MPodecioHaNiB y Tary3i IOpUCIIPYACHITI Ha OCHOBI TTHOOKHIX
HAyKOBHX 3HaHb. CTyI€HTaMHu, I1iJ] KEPiBHULTBOM PO ecopiB, aKTUBHO 3/11HCHIOBA-
Jacs HayKOBO-IOCIIITHUIbKA POOOTA B PI3HUX Tally3sX MpaBa; HaMaraiucs JTOTPHUMY-
BaTHCS MEBHOTO 0aJaHCY MiX T'POMAJChKO-TIONITUYHUMU iJIeIMH TOTO IMEepioay Ta
0COOMCTICHUMU MPAarHeHHSIMHU.

@
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[IpaBHMYA ocBiTa € OaraTorpaHHUM i 6araToacleKTHUM SBUIIEM. 3aJICKHO BiJI
TOTO, JIO SIKOTO MPOQITI0 PUINYHOL TiSITBHOCTI TOTYIOThCS (axiBIli, CKIATa€ThCs
BIAMOBiAHA TIporpama iX HaBYaHHS, YV SKid TOpsAd 3 PyHIAMEHTAILHUMH 3HAHHSIMU,
HAIPUKIIAJ, 3 ICTOPii, MOJITOIOTII, COMiOIOTil, IependadacThCs HaJlaHHS CTYACHTaM
Ta cllyxadaM cIlel[iaJIbHUX 3HaHb 3 YpaxyBaHHIM crieludiku Tiei chepu, ne iM goBe-
JeThCs TpaioBaT. Yac BUMyIIeHOTo nepeOyBaHHs B eMirpallii yKpaiHil Hamaraiu-
Csl BUKOPUCTATH 3 HAHOIIBILIOI KOPUCTIO I cebe Ta Mail0yTHROTO CBOET IEPIKABH.
3aBIaHHSIM TOCTANO 3000yTH SKICHY OCBITY, IEPEHHATH AOCBiJ PO3BUHEHUX €BPO-
MEHCHKUX JIepKaB, 00 MMicis MOBEPHEHHS B Y KpaiHy BUKOPUCTATH BJIaCHI 3HAHHS Ta
HaBUYKH JJII PO3BUTKY 11 IpaBa, MOJITUKH, CKOHOMIKH, HAyKH, OCBITH [5, ¢. 3].

YMOBH eMirpailii, BILIUB €BPONEHCHKOTO OTOUCHHS MOPOHKYBAIH BIACHY Mapa-
JUTMY BHUMOT JI0 OCOOM MpaBHUKA Ta HOTO (axoBoi MiArOTOBKH.

2.3. Hayxo60-00cnioHuybka OisIbHICMb YKPAIHCOKUX YueHux-emiepanmie y Yexocno-
sauyuni 20—40-x pp. XX cm.

3HaYeHHS YeXOCIOBalbKOI CUCTEMU KOHCTUTYLIHHOT ropucaukuii 20-x pp. mojsrae
HE JIUIIIEC B TOMY, IO il HEeBiJ €MHOIO JIAHKOIO CTaB CIEIiaIbHUN HOBITHIH KOHCTH-
TYHIHHUE Cyl, a (aKT MeplIocTi B WOT0 3alpoBaJDKEHHI, 110 J03BOJIMIO y XX CT.
IMEHYBaTH €BPOIEHCHKY MOJIENIb KOHCTUTYIIHHOI FOCTULIT 1Ie i 4Yechkoro. Yech-
KW 1 CJI0BalbKUN HAapOAM MPOTOJIOCHUIN HE3aJEeKHICTh 1 CTBOPHIIN, HAIIEBHO, Hali-
JIEMOKpAaTUYHINTY TOAl y CBiTi aepxkaBy [3, c. 287]. Koncruryuis YexocnoBayunHu
1920 p. Mae 3adUIIUTUCS B iCTOPii CBITOBOT KOHCTUTYIIHHOT IOPUCIUKITI 1ITe ¥ K
TaKHii 3 OCHOBHUX 3aKOHIB, SIKHH y 06ararbox CTATTAX, MOYMHAIOYM 3 MEPLIOi, Mij-
KpeCJIIoBaB HEOOXiAHICTh CyBOPOi BIAMOBIAHOCTI 3aKOHIB Ta 1HIIUX HOPMATHBHHX
aKTiB KOHCTUTYLIHHUM npuniucaM [3, c. 288]. ¥ UexocnoBayuuHi, K i B ABCTpii,
Iisuti nepiri B €Bporti KOHCTUTYLIHHI cynn XX CT., SIKi 3HUKIIU 3 IPaBOBOTO MOJIS
€Bpornu B cepeanHi Ta HaNpUKIiHI 30-X pp. TCII aHIUTIOCY ABCTpii Ta po3duiieHY-
BaHHs YexocioBauyuHM 3rigHO 3 MIOHXEHCHKOIO Yrofomw [3, c. 295].

HayxoBo-mocnigHuibKa JiSTBHICTE Y TaTy31 IpaBa IepeBaXHO 3iHCHIOBAIACS
mapaesbHoO 3 MelarorivHo0, a YacTKOBO M CaMOCTIHHO. 3 pe3yapraTaMi HayKOBOT
JUSTILHOCTI 3HAMOMMIIM IIUPOKI KOJIa Yepe3 BUTOJIOLICHHS J0I0OBIIeH, pedepariB Ha
3acigaHHsX (paKkyabTeTy Ta B HAYKOBHX TOBapHCTBaX, a camMe: YKpaiHCbKOMY IIPaBHU-
yoMy ToBapuCTBi [15], IcTopuko-dinonoriunomy ToBapuctsi [ 16] B UexocioBauuwnHi,
B YKpaiHCbKOMY HayKOBOMY iHCTUTYTI B bepumini Ta Bapmagi, a Takox uepe3 ydacThb
npoBigHUX nmpodecopiB y HaykoBuX 3°i3aax [10]. 3aBasiku IisIbHOCTI 3a3HAYCHHUX
TOBApUCTB, BXKE HA IMOYATKOBOMY €Talli iXHbOTO iCHyBaHHS €BpoIeiichka TpoMa/-
CBKICTh OTpHMaJia MOXKIIUBICTh JI3HATHCS OLNbIIE TIPO MPaBO, iICTOPit0, KYIBTYpY,
HAyKOBMH Ta TBOPYMH MOTEHLIa] yKpaiHCbKOTo Hapoxay [16, c. 93].

Cepen ykpaiHCHKHX IEAAroriB i BUCHUX €BPOIEHCHKOTO 3HAUYCHHS Mpodecop
CraniciaB [IHICTpSHCBKUI 3aliMaB OJ{HE 3 HAWMOYECHINIUX MiCIlb. Horo uucnenui
npari 3 ictopii Ta Teopii mpaBa KOPUCTYBAIUCS 3aCITY)KEHOIO TOBArok0 cepes iHo-
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3eMHHX HAyKOBUX KiJI. MOXKJIMBO, SIKOHM 30BHIINTHI 0OCTaBUHU YKPaTHCHKOI IIe1aroriv-
HOT 1 HayKoBOi AismbHOCTI Oynu kpamumu, C. JIHICTpIHCBKHIA MIiT OM TIATOTYBaTH
JUIsT YKpaiH! MTOKOJIIHHST BUCOKOKBaJi(DikOBaHWUX MPAaBHUYMX MisidiB. JKUBy4IH B eMi-
rpauii, BiH, sIK cBiguaTh JpKepelia, He OBHOIO MipOIO MPOSIBIAB CBili HAyKOBHUH Ta
MeJaroriyHuii MOTEHINaN y BIIHOCHO By3bKuX Mexax YBY B Ilpasi. [Ipote mpars
rioro Ta Koser mpogdecopiB Oyira KOPUCHOIO 1 HEOI[IHEHHOO.

B 1927-1928 u. p. C. [InicTpaHchkuii BUKIagaB Kypc «Teopis mpaBHHYOTO Ty-
MaHHI»; B 1928-1929 H. p. — «l'ocmogapchke mpaBo, icTopis mpaBa B €BPOIi»;
B 1931-1932 H. p. — «®inocodis npasa HOBOT 100n»; B 1932—-1933 H. p. — «Dinoco-
¢is mpaBa B ctapomy Biti» [10].

o 25-ro roBinero HaykoBoi misuibHOCTI C. JlHicTpsiHCBEKOTO cuiamu YBY 0OyB
Bunanuii «tOBiNeHMI 301pHUKY, SKUH CTaB I[IHHUM BHECKOM Yy HAyKOBY IIPaBOBY
JTepaTypy Ta J0 CKJIaAy sIKOTO YBIHIIUIM TOCIIDKEHHS Ha TIPAaBOBY TEMATHKY:

— P. Jlamenka «llepesicnaBecbkuii norosip 1654 p. mix Ykpainoro i mapem Moc-
KOBCHKUMY;

— K. Jlocbkoro «MaHaTH pUMCHKHX IMITEPaTOPiBY;

— M. Jlo3uHchKkoro «OXopoHa HallioOHAbHUX MEHIIOCTEH Y MIXKHAPOAHIM MpaBi»;

— O. Efixenpmana «Pedopma micrieBoro camoypsiTyBaHHS Ha MiACTaBi 1eMOKpa-
TUYHO-PECITyOIiKaHCHKOT IEP>KaBHOCTHY;

— B. Crapoconschkoro «MeTtomonorigaa mpooieMa B HayIll PO ACPIKABY»
[17,c. 2].

Bosnoaumup CtapocosibChkuil — YKpalHChKUN BUCHHIA, aJIBOKAT, CIICIIaJIiCT B ra-
Jy3i mpaBa Ta coIrioorii. byB BioMuil y cepeoBHILi eMIrpaHTiB K BUCOKOIHTENTI-
IeHTHA, KyJbTypHa JtofauHa. Y JIbBOBI HOTO MOBakaM Jisidl Pi3HUX TOJITHUYHHUX
TIOTVISAIIB 1 TIEpeKOHAaHb, Y TOMY YHCII W HamioHATICTHIHUX momigis [18, ¢. 300],
npote, Ha AyMKy FO. [lpeBHiubkoro, kpuTuuHe craieHHs B. CTapoconbchbkoro 1o
O1TBIIOBUITBEKOT BIIAU B YKpaiHi MOEIHYBAJIOCS 3 IEBHUMH 1TIO31IMH TaigeanicTHd-
HUM 3aXOIUJICHHSIM PaasiHChbKOIO YKpaiHoto [18, c. 298].

AnBoxarcbka npaktuka B. CtapocoiabChkoro mMorna 0 mociayXUTH MPHKII0M
HacJIiyBaHHs BUCTYIIIB Ha CYJJOBHX 3aCiJaHHIX Cy4aCHUMH CTYIEHTaMU IOPUANIHHUX
(akyabpTeTiB; BITYM3HSIHI BUEHI Big3uBaloThCs po B. CTapocoiabChKOTo SIK BIUTMBO-
BOTO 1 CIUIBHOTO aJBOKaTa, CIIPaBXHBOTO EKCIIepTa CBOET crpaBu. 3okpema, 1. [mo-
BaIlbKUI BUOKPEMIIFOE JIOCKOHAJ TaKTHYHI MPUHUOMH Yy TPOQeCiifHiN TisIBHOCTI
MpaBHHUKA, EPYAUIIiI0 11010 BigHOCHH Mixk [lonbmiero Ta Ykpainoto, Big3Hayae Horo
putopuuHe MucteuTBo. Y npaui «IIpomoBu ykpaiHcbkux aaBokariB I'annunmHu Ha
MOJIITUYHUX CYJOBHX ITpolecax noyatky XX cT.» MictaThes Buctynu B. Ctapocons-
CHKOTO Ha CYIOBHX 3aCiTaHHIX, KOTP1 XapaKTepU3yIOThCS K IOPUINIHO TPAaMOTHI Ta
norivHo modymoBaHi [19; 20].

VYyacts B. Ctapoconbcbkoro y npoiecax Haja wieHamu ¥ BO-OYH 3acsigunin
HOTO TOCITIIOBHY, TBEP.LY JIiHIIO B HAIIOHAJIHHO-IEP’KAaBHUIIBKUX TUTAHHSX, TITHOOKI
MEPEKOHAHHSI, OTIEPT] HAa HAYKOBOMY aHaJIi31 HAI[IOHAJIbHUX, COLliabHUX, MTOJIITUYHUX
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mpoOiieM yKpaiHChKOTO cycrinbeTBa. [luTanns 3abe3nedeHHs mpas i cBOOO TIONUHA
i rpomagsarHa B. CTapocosnbChbKUil pO3MIIAa€ TUIIE K YaCTUHY HAL[iOHAJIBHOTO
nuTaHHA. BiH BBaXkaB, 110 HaBITh MHUPOKE 3a0€3TICUCHHS CBOOO JIIOMWHA HE O3HAUA€E
BUpilIeHHS HalioHanpHOTO UuTanHs [21, c. 10]. B nepxaBniit npykapui YBY i llpa-
31 1923-1924 pp. Haapykosano npaito B. Crapoconbebkoro «IlapTis B KOHCTHTYIIT
Uexocnosarpkoi PecryOmikm» [22, ¢. 58].

Kpiwm yHiBepcuTeTy, IpaBHUYY JiTepaTypy BUAaBaia Takox YI'A; mpu ocTaHHil,
IUIS CTBOPEHHS KpalllUX YMOB HaBUaHHS CTYIACHTIB, Oyio opraHizosano Buaasauue
ToBapucTBo.Came B ocTaHHLOMY Oyi0 Buaano kaury B. Ctapoconbscbskoro «lepixa-
Ba i momituune mpasoy (Y. 1, 1925 p.; Y. 2, 1924 p.) [22, c. 57].

3aBasku npaBoHacTynmHUKY YI'A — Ykpaincekomy Texniuno-Iocniogapchkomy
Iacrutyty (YTI'T) — OGyno BuapykyBaHo JiTorpadcbki BUKIAAM JICKIIH BUKIIa1a4qiB
npaBHIYOTO hakynsreTy Y BY Ta BuknagadiB-npaBaukis YTI'L, y tomy gucmiy 1933—
1934 pp. nobaunna cit npaus B. Crapoconscekoro «Ilomitnune mpaso» [23].

Otro EjixenpmaHn 0OTrpyHTYBaB 1/1€10 IepKaBHOI HE3aJIEKHOCTI YKpaiHu, aKIleH-
TYIOUH yBary Ha NPUHLUII CAMOBHU3HAYEHHS HAPOJiB Ta MOTPeOi HATOBHEHHS €BPO-
MelchbKoro iHPOPMALIHOTO MPOCTOPY BiJOMOCTSIMHU IPO PECYpPCHUN MOTEHITiall
yKkpainmiB [24, c. 23]. Yci ocoOucTi yMiHHS 1 HABUYKA BiH MparHyB TepeaTd CBOIM
CTyAeHTaM.Y HayKoBUX Ipalsix Ta B ekuisx O. EiixenbmaH moeqHyBaB npaso i npa-
BOBUH MOPSIAOK 13 MOHATTAM JEP’KaBHOI BJIagu, OOTPYHTOBYBAB IIPUHIUII 3B’ SI3KY
JepKaBH 1 MpaBa, pallioHAJILHOTO CIIBBIIHOIIEHHS 1HAWBIAYalIbHOI, TPOMAISHCHKOT
1 OJIITUYHOT cBOOOIM 0cO0U B nepxkaBi [24, ¢. 15]. V 1923 p. cinyxadi eKOHOMIYHO-
KooTlepaTUBHOTO (akynbreTy (Bigainy) YI'A cBoiM KOmITOM cUCTeMaTH3yBalu i
BUJIQJIM I 0OCOOMCTOr0 KOPUCTYBaHHS Kypc jekiiii nmpodecopa O. Elixenbmana
«Enmukiionenis mpasa» [22, ¢. 54].

Brnacuumu cunamu Ha apykapcbkiil Mammnni O. EfixenbMaH asist cBOiX CTyACHTIB
Bunas y 1927 p. mpamto «OcHoBH mipaBa» Ta B 1928 p. — «lcTopist AepKaBHUX KOH-
CTUTYLIN», OCKUTBKH TPOTATOM 1926—1927 H. p. Ta 1927-1928 H. p. YBY 3 npuunnun
Opaky marepiaJibHUX (OHJIB HE MaB MOXKIIMBOCTI BUIaBaTH IOPHINYHY JiTEpaTypy
npodecopiB MpaBHAIOTO (PaKyJIbTETy, X094 BiJOMO, IO MiATOTOBIEHUX /IO APYKY
JIOCJIJKEHB OyJI0 TOCTaTHBhO Oararo [23].

VY 1928-1929 1. p. mpodecop O. Efixenbman BUKIaAaB TUCIHIUTIHY « YCTPil Ta
nispHicTh Jlirn Haniiiy; B 1936—1937 H. p. — «IloxiTuuHe npaBo i 3arajbHa Hayka
npaBa»; B 1939-1940 u. p. — «MixHapoaHe cyaiBHUIITBO» [10].

Bunasanue toBapuctso npu YI'A Hagpykysano y 1925 p. npamni P. Jlamenka
«uBineHe paBoy», y 1926 p. «Ilpomuciose npaBo» O. EiixenbMana. ¥ aepkaBHii
npykapai YBY B 1929 p. Buiimna kaura A. SIkoBiiBa «BIinBu cTapodechKOro mpa-
Ba Ha MpaBo yKpaiHcbke TUTOBCHKOT 100u XV—-XVI c.». Tam xe y 1930 p. cBiT no-
Oaunna mpans A. SkosiniBa «[Ipo komHi cynu Ha Ykpaini», B 1931 p. — « YkpaiHcbke
3BUYAEBE IpoIecyalbHe TIpaBo», a B 1929 p. — «Oxonwuili (OKpyTrH) KOITHUX CYIiB
XVI-XVIII BB. Ha Ykpaini» (JIeBiB, dpykapusa «ino») [22, c. 58-59; 25, c. 42].

®
178



Bicuuk Hanionaabnoi akagemii npaBoeux nayk Ykpainn Tom 25, Ne 3, 2018

YTI'l BumaBanokypcu JeKIid BUKIAAa4diB IHCTUTYTY, 30Kpema A. SkosiiBa «11u-
BinbHE mpaBo» y 1932-1933 pp., «luBineHuit npouec» y 1934 p., «ToproBensHe
npaBo» B 1934-1935 pp. [23].

AHJpiii SIKOBIIB € BiIOMHM yKpailHCHKMM 1CTOPUKOM MpaBa. 3 OISy Ha BHILE-
BKa3aHi Mpaili Horo MO)KHa Ha3WBAaTH CICI[IAJIICTOM TaKOXK Yy rajy3i 3BUYa€BOTO,
[HUBITBHOTO, KAPHOTO, MOPCHKOTO TpaBa. ¥ 1923 p. A. SIkoBmiB oTpuMaB craryc
emirpanra i ocenuscs y [Ipa3si, 3aiiusBmm nocany goueHrta YBY. YV 1928 p. — mpo-
tdhecop YBY, Buxmnamas muBinpHE ipaBo. [Ipotsarom 1935-1945 pp. BueHH-TIpaBHUK
o4oroBaB Kadenpy nusinbHoro npasa YBY. JIBiui y 1930 i 1944 pp. oOupascst pex-
TOpOM yHiBepcuTtety [25, c. 41]. byB npodecopom npaBa Ykpaincekoi [ocrionapceskoi
Axanewmii y [logeOpanax, ay 1939 p. BuKoHyBaB 000B’SI3KH TUPEKTOpa YKPaATHCHKO-
r'0 HayKOBOTO iHCTUTYTY Y Bapiasi.

B 1930-x pp. y Mmexax Kypcy icropis Ykpainu B YBY npodecop A. SIkoBiiB Bu-
knanas «lcTopito kogudikamii ykpaincekoro mpasay», a came npo koaekc «IIpas, mo
KOTOPBIM CYIUTCS Majopoccuiickuii Hapo» (JIBi TOJUHH Ha THXKJIEHB) CTYICHTaM
ICTOPUKO-(iTOIOTIHHOTO BiILTY Ta CTyASHTAM MPABHUYOTO BiAAUTY (aKyIbTeTy
npaBa i cycnuyibHuX Hayk. ¥ 1935 p. Bukiianae kypc «lctopist jgep:kaBHOrO ImpaBa
VYkpaian XVII-XVIII ct.». A. SIKOBIiB IpOBOANUB 3aHATTS HAa MPAaBHUYOMY BiIJIiIi
3 qucuuutin «LluBineHe npaBoy 1 « {uBinsauii mpouecy [26, c. 364]. Bin minrorysas
pAI TPYHTOBHHUX ITyOJTiKaIlii Ha II0 TEMY, SKi MOTJIH O CTaTH MPEAMETOM OKPEMOTO
nocnimkeHHs. YBY BunaBaB «HaykoBuid 30ipHUK»,YOTHPH TOMH SIKOTO BHHMIIUIH 10
1945 p. [27, c. 95]; dyHkioHyBaia kadeapa icTopii yKpaiHCHKOTO Mpasa, Jie Mparo-
Baymm A. SIkoBiiB, P. Jlamenko, O. atimaniBChkuid [27, ¢. 95].

Poctucnag JlameHko — icTopuk ykpaiHChbKOTo mipaBa, npodecop YBY. 3niticHioBaB
LTI THY HAyKOBY TIPAITIO0 B eMiTpallii mepeBaskHO B Taly3i icTOpil YKpaiHCHKOTO TIpaBa
JUTOBCHKOTO miepiony [28, c. 426, 433] (Bigomi mpaili 3 MUBUIEHOTO, KAPHOTO MpaBa).

[Toryramu nepxasuoi npykapai YBY B 1923 p. y «<HaykoBomy 36ipHUKY YKpaiH-
cpkoro BimpHoro YHiBepcurety B Ilpasi» [27, c. 110] HanpykoBaHo mpaito «JIuToB-
CBKHH CTaTYT, KO IaM’sTKa YKpaiHChbKOTo mpasay. Tam ke Toro x 1923 p. omy0:iko-
BaHO «JIekii rmo icTopii ykpaincekoro mpasa. Yactuna nepma: Kasoka mob6a. 1. Jlite-
parypa. II. ITam’situku npasa. 1. Ictopis aepskaBHOTO mpaBay [23, c. 55] (yactuna
Jpyra JIeKknii Buiiia apykom y 1924 p.). Y 36ipauky «3anucku Ykpaincekoi [ ocrio-
JapcbKkoi AkaaeMii» B 0HOMY NPUMIPHHUKY IOoOa4ymiIa CBiT mparsl BUEHOTro «YKpaiH-
ChKHUI KapHUH Tiporiec (1o KapHiil cnpasi)». B 1925 p. BugaBaude ToBapucTBO Mpu
YT'A B [logebpamax HaapykyBano fnociimxeHHs p. Jlamenka Ha Temy: «lluBinsHe
npaBo. Yactuna nepia. Beryn. 3aransHa yactuna. PideBe npaBo. BunsTkoBe paBo»
[22, c. 55]. ¥ 1926-1927 pp. y «30ipHUKY TIPaBHUYOI KOMICiT TIpH iCTOPHUKO-(iI0II0-
riuniit cexuii HaykoBoro toBapuctsa iMm. T. llleBuenka» BuaaHo MoHOTpadito mpo-
(ecopa «KomHi cynu Ha YKpaiHi: IX MOX0KEHHS, KOMIIETeHIIis 1 yeTpiii» [27, ¢. 110].

P. Jlamenxko, Oyayun Hap3BuuaitHuM nipodecopom B YBY, B 1924-1925 H. p. BU-
KJIaJiaB TUCHUILIIHY «lcTOpist yKpaTHCHKOTO TpaBay, 10 00’ €IHyBaja Bl YaCTUHU:
@
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icTOpist YKpaiHCHKOTO JIEP’)KaBHOTO MpaBa JIUTOBCHKO-TIONBCHKOT J0OH Ta icTopis
YKpaiHCBKOTO POJAWHHOTO i CIIaJIKOBOTO TpaBa [29, c. 141].

Cepriii llenyxiH — mpaBHUK, YY€HUH Ta MeJaror, TpOMaAChKO-TIONITHIHAN JTisTd;
HayKOBO-JIOCITi THUIIHKOIO TIPaIIelo MoYaB 3aifMaThCs 1Ie B CTYACHTCHKI POKH. Y CBOIX
JIEKIISAX 3 iCTOpii YKpaTHCHKOTO MTpaBa BYSHUH MTiAKPECITIOBAB, IO IPABOBE MHUCIICHHS
3aBXKIM BCTAHOBJIIOE CHITY IpaBa i MOpalli, pexkuM cBoboaw i cripaBemuBocTi. [Ipu-
MITHBI3M MHCJIEHHS BCTAHOBIIIOE 32 HOPMY TIPHHIIMTI TIPaBa CHIIH «IY>KI0TO», HE 3BaXKae
Ha BUMOTH MOpaJTi, TOPOKYE PeKUM HacHIIbCTBA. [[paBoBe MuCIeHHS B KOOpAMHAITI
iHTepeciB 1 BUPINIEHH] TUTaHb JIOICHKAX B3a€MOBITHOCHH KEPYETHCSI BUMOTAMHU MO-
paui, BHYTPIIIHBOI TIPaBIH, CIPABEITUBOCTI. Y JIEKIiAX 3 KAPHOTO MpaBa HAyKOBEIb
aHaJi3yBaB MHUTAHHS 3arajbHOI, 0COOMUBOI (CIEeNialbHOT) YaCTHH KPUMiIHAIBEHOTO
MpaBa, BBAXKaB 3a JIOIJIbHE BBECTH CUCTEMY MPAKTUKH KapHOTO IpaBa.

VY Binninery 1929 p. y «IIpaBai i Bomi» BHWIUIO TOCTiIKEHHS iCTOpUKA IpaBa
C. llenyxina Ha Temy «lcTopuKo-TipaBHIi mifcTaBu YKpaiHnchkoi JlepkaBHOCTHY,
a B 1930 p. B [epxaBHiil apykapHi npu YBY — ypuBku 3 HapuciB «Jlo BUB4eHHS
Pycekoi [IpaBmu» [28, c. 462; 22, c. 58]. B 1924-1925 w. p. C. lllenyxiH 4nTaB JIeK-
ii 3 kypcy «Ennukinonenist npasa»; B 1931-1932 H. p. — «3m04uHN IPOTH TIpaB
JFONChKOT ocoom» [10].

BUCHOBKH

[TingroroBka ykpaincekoi Moo y Bumax YexocnoBadyunHU HACKPi3b Oyiia MpOCsK-
HyTa HE JIMIIE €BPONEHCHKUMH CBITOINISAHUMH Ta METOAOJOTIYHUMH MiAXO0AaMH,
a 11 30epiraja MpoOTrpEeCcUBHI HAIIOHAILHO-ICPKABHUIIBKI TPAJIUILl.

Bumymiena curyarisi, B sIKy MOTPanuid BUCHI-IPaBHUKHM BHBENA iX, HA HALY
OYMKY, Ha TaKUi TEOPETHYHO-NPAKTUYHHUN PiBEHb MiATOTOBKU IOPUAMYHUX KalpiB,
710 SIKOTO MU CBHOTOJIHI JIUIIEC HAOIMKAEMOCS.

Lleit eTan MoJ10b pO3IUIsiiaia SIK THMYacOBUH 1 HABITh He ysBIsUIa co0i, 1110 BOHA
3aUIIATHCS Ha 3aX0A1 Ha3aBXKAM; TOTYBAIHCSA J0 TOTO, 00 «ITOBEPHYTHUCS JT0IOMY
HE 3 IOPOKHIMH PYKaMm.

TakuM uMHOM, cydyacHa IOpUAMYHA OCBiTa ¥ Hayka MOTpeOye AOCKOHATINIMX,
IPYHTOBHIIIUX IOCTiJ)KCHb MPABOBOTO AOPOOKY BUCHHX-IIPABHUKIB y eMirpamii;
CTy[CHTaM Ta aclipaHTaM YHIBEPCHTETIB CIiJi IpUHMaTH aKTUBHY y4acTb y poOoTi
HAyKOBHUX T'YPTKiB, KOH(pEpEHIIi, e MOmyIsspu3yI0ThCs BUCHI, BUKJIAAa4i, BAXOBAHII
MpaBHUYUX (aKyIbTeTIB YKpalHCHKUX BHIIUX 1K B €Bpomi. JouinsHo opranizo-
BYBAaTH AUCKYCIi 3 MPUBOAY JePKaBHO-TIPABOBUX, IPOMAICHKO-TIONI THYHUX ITOTIISIIB,
KYJIBTYPHHIIBKOT JiSUTBHOCTI JTisIYiB; CJIiJ] aKTHBI3yBaTH 1HIUBIyadIbHUI MONIYK 00
HAyKOBOT AisTBHOCTI YKpaiHCHKOT eMirpamii B OKpeMHX Tajy3sX mpasa.

CIIMCOK BUKOPUCTAHUX JKEPEJI

[1] AmnapycummH b. KyasTypHO-0CBITHIH (hakTop y Iep>kaBOTBOPYHX Mporiecax YKpaiHChKOT
Hapoauoi Pecryomiku 1o6u Ykpaincekoi LlenrpansHoi Paau / B. Aunpycumus // TIpaso
VYkpainu. —2017. - T. 11. - C. 117-135.

@
180



Bicuuk Hanionaabnoi akagemii npaBoeux nayk Ykpainn Tom 25, Ne 3, 2018

(2]

[3]
[4]

[11]

[12]

[13]

[14]

[15]

[16]

Maiinanuk P. Ctpaterisi peopMyBaHHsI FOpUANYHOT OCBITH B YKpaiHi / P. Maiinanuk
/ €Bponeizailist ykpaiHChKOT FOPHIMYHOT OCBITH : Marepianu KoH]. y pamkax Himenpko-
YKpaiHCBhKOTO IpaBo3HaBuoro jmianory: [17—18 muctom. 2015 p., m. I'errinren] / Tomac
Mass (yxmagad). — Gottingen : Universitatsverlag Gottingen, 2016. — T. 2 : YkpaiHcpka
Bepeia. — C. 23-34.

Muponenko O. M. Koncrurynivinuii Cyn Ykpaiau: icTopis i cy4acHicTh, JOKTPHHA 1 Ipak-
TuKa : MoHorpadis / Muponenko O. M. — Kuis : Kuis. npasnaa, 2011. — 910 c.

[Tpoext 3akoHy npo OpuUAMYHY (TpaBHUYY) OCBITY 1 3arajbHUIl OCTYI J0 MPAaBHUYO]
npodecii Ne 7147 Bin 28 Bepecust 2017 p. [Enexrponuuii pecype] / Bepxosna Pama Ykpa-
ian. — Pexxum mocrtymy: http://wl.cl.rada.gov.ua/pls/zweb2/webproc4 17pf3511=62613
Cyxo6okoBa O. YkpaiHCBKHUI KyIBTYpHO-0CBITHIH ocepenok y Yexo-CoBampKiii peciry-
6mini y 1920-x pokax / O. Cyxo6okoBa // Ictopist Ykpainu. —2012. — Ne41/42. — C. 3-8.
emmyuenko 0. C. FOpunnuna Hayka i ocBita Ha Ykpaini / }0. C. HlemuryueHko,
I. b. Ycenko Ta in. — Kuis : HaykoBa nymka, 1992. — 304 c.

Anppycumims b. 1. TTonitiko-npaBoBa MoJiesb pO3BUTKY YKpaiHH y CyCHUIbHO-TIOMI THYHIN
mymi kiHmsg XIX — nogatky XX ct. / B. I. Aaapycummn // Ykpaina qumuioMaTiHdHa. —
2016.—T. 17. - C. 669-677.

VipsiHOBCHKHH B. YkpaiHchka HaykoBa 1 KyJdbTypHHUIIbKA eMirparis y Yexo-CrnoBaquunsi
MiX JIBOMa cBiToBUMH BiitHamu [ Enextponnuii pecypc] / B. YinbsHoBcbkuit, C. YibsiHOB-
ceka. — 1993, — Pesxum nmoctymy: http://litopys.org.ua/cultur/cult25.htm
[Tononceka-Bacunenko H. Yipaincekuit Binbauit YaiBepcurer, 1921-1971 / H. Ioson-
cpka-Bacunenxo // Yikpaincekuit icropuk. — 1971. — 1/2 (29/30). — C. 17-27.

[Tetpis M. HayxoBi mparmi ykpaiHCHKUX IPaBHUKIB B Taimy3i mpasa B Uexo-CroBanbKii
pecrryouini B 1921-1940 pp.: 6i6miorpadiunmii nokaxunk / M. Ilerpis. — KuiB : Ykpain-
cobka Bugasanua Coinka, 1998. — 62 c.

VYkpaiucekuii B. YaiBepcuter B [Ipasi B pokax 1921-1931. —IIpara : JIepxaBHa apykap-
us B [Ipasi, 1931. — 236 c.

3y6xo O. €. CTBopeHHS Ta AiIbHICTE YKPATHCHKOTO BHIIIOTO MEAATOTIYHOTO IHCTHTYTY
iMm. M. JlparomanoBa B IIpa3i (1923—1933 pp.) : aBTOoped. muc. ... KaHA. ICT. HAyK : CIeIl.
09.00.12 «YkpainoznascTBo ((inocodebki Haykn)» / O. €. 3yoko ; KniBcbknii HartioHa b-
Huii yH-T iM. Tapaca llleBuenka. — Kuis, 2010. — 18 c.

[Merpummn P. A. HaykoBo-nenaroriuHa nisuibHICTh YKpaiHChKOT eMirpaiii B kpainax L{en-
TpanbHoi 1 3aximHol €Bporu (1919-1939 pp.) : aBroped. auc. ... KaHI. e, HayK : CIIell.
13.00.01 «3aranpHa menarorika Ta ictopis megarorikm» / P. A. Ilerpummn ; [Tpukapmart-
CHKUH HaIllOHANBHUH yHiIBepcuTeT iM. Bacuis Credannka. — [Bano-®pankiBesk, 2007. —
20 c.

Jlicosa K. C. Ictopist nep>kaBHOCTI YKpaiHH B JOCIIDKEHHSIX YKpaiHChKOT HayKOBOT eMi-
rpatii (1920-1945 pp.) : aBroped. auc. ... KaHm. icT. Hayk : creir. 07.00.06 «Ictopiorpadis,
JOKEPESIO3HABCTBO Ta cremianbHi ictopuyni guctmmiiamy / K. C. Jlicosa ; — ITepesicias-
XMeTpHULIBKAN Jep)KaBHAN TeqarorivHuil yHiBepcuTeT iMeHi [ puropis CxoBopoau. —
IlepescnaB-XmenpHunpkuid, 2010. — 20 c.

VYkpainceke [IpaBamue ToBapuctso B Y. C. P. (1923-1928). — I1para : [lep>xaBHa apyxap-
us B [Ipasi, 1928. — 34 c.

Yeunna O. [Toyarok AisuibHOCTI YKpaiHCHKOTO [cTOPHUHO-(D1IOIOTIYHOTO TOBAPUCTBA
B [Ipasi (1923-1924) / O. Yeunna // HaykoBi 3anucku HarioHaapbHOTO YHIBEPCUTETY
«Octpo3sbpka akagemisy. Icropuani Haykn. — 2007. — T. 9. — C. 88-95.

181



Bicuuk Hauionaabnoi akagemii npaBorux nayk Ykpainn Tom 25, Ne 3, 2018

[17]

[18]

[19]

[20]

(21]

[22]

(23]

(24]

[25]

[26]

(27]

(28]

[29]

1898-1923. IOBineiinuit 30ipHUK B YecTh mpodecopa mokropa CranucnaBa [HICTpsH-
cekoro [Enexrponnnii pecypc]| / Ykpaincekuii BimbHUIA yHiBepcuTeT B [Ipasi. — 1923, —
Pexwm noctymy : http://diasporiana.org.ua/wp-content/uploads/books/11256/file.pdf
Hpesninekuii FO. P. Bonogmvup CtapoconbChbKuid — COiaa-qeMOKPaTHIHUHN Tisid 1pyToi
nonoBuHu 1920-1930-x pp. / 1O. P. /IpeBHiubkuii / Yrpainceka Oiorpadicruka. —2012. —
T.9.-C.294-311.

I'moBaupkuii 1. 10. IIpomMoBH ykpailHChKMX a/IBOKaTiB ['aJIMUMHM HA TOJNITHYHUX CYJOBUX
nporiecax mouarky XX cr. : HayK.-ripakT. noci0. / I. FO. I'moBarpkuii. — JIbBiB : JIbBIBCHKHIA
topuanyanit inctutyT MBC Ykpainu, 2004. — 283 c.

I'moBanpkuii 1. FO. YkpaiHChKi afiBOKaTH y MOJITHYHHUX CYIOBHX Iporecax y CximHil
Tammumni (1921-1939 pp.) / 1. YO. I'moBanekwuit. — JIsBiB : Tpiaga [Tmoc, 2003. — 348 c.
Kpecina I. Konmermrist HarlioHanbHOT AeprKaBH i MONITHIHOTO MpaBa Boxoxumupa Crapo-
comnbenkoro / 1. Kpecina, B. 3rypebka, O. Kpecin. — Betyrn. ct. y ku.: Crapoconbebkuii B. 1.
Hepxasa i momitiane mpaso. Y. 1. — Kuis : Bumasamurso Jloroc Yipaina, 2017. — 592 c.
3nenko I1. bibmiorpagiyHauii MOKaXIMK HAYKOBUX IpaIlh YKpaiHchKoi eMirparii 1920-1931
/ T1. 3nenko. — [1para : Ludvik Kaucky, 1932. — 154 c.

Kenuenko M. 1. OcHOBHI ocepenkn BuaaHHs paBHU4O] TiTeparypu B Uexo-CroBaquuHi
MiXk 1BOMa cBiToBuMH BifiHamu / M. 1. JXKenuenko // HaykoBi 3anucku [HCTUTYTY JKypHa-
mictuku. —2005. - T. 19. — C. 81-84.

Typunn f. b. lep>xaBotBopui inei O. Efixenpmana: eBOMIONIS IHCTUTYIIIITHUX BUMipiB
TIOJITHKHY : aBTOped. JHC. ... A-pa mouiT. Hayk : crenl. 23.00.01 «Teopis Ta ictopis mosi-
tuuHoi Hayku» / SI. B. Typuun ; JIpBiBChbKMI HalliOHANBHUI yHIBEpCUTET iMeHI [BaHa
®panka. — JIsBiB, 2011. - 35 c.

Binnsuceknii C. B. KyasTypHO-OCBITHS 1 HayKoBa JiSUIBHICTH YKpPAiHCHKOI emirpamii
B Uexo-CroBayuuHi: YKkpaiHchbkuil BiibHUI yHiBepcuteT (1921-1945 pp.) / C. B. Bin-
HAHChKHHA. — KuiB : HanionansHa akageMis Hayk Ykpaiam, 1994. — 82 c.

Tomrko T. {o ictopiorpadii Himernpkoro npasa B YkpaiHi [ Enexrponnnii pecype]. —2013. —
Pexxum noctymy: http://dspace.nbuv.gov.ua/xmlui/bitstream/handle/123456789/78658/17-
Goshko.pdf?sequence=1

VYkpainceka ictopiorpadis 1917-1956 : nep. 3 anrt. / O. Ornobnun ; KuiBchkuii Hatio-
HanbHUHM YH-T iM. Tapaca llleBuenka. Llentp ykpaino3nascTBa. Icropuunuii paxyisrer,
HepxaBanuii KomiteT apxiBiB Ykpainu. — Kuis : [6.8.], 2003. — 252 c.

Icropis nepxasu i mpaBa Ykpainu: Pyceka [Ipasna / [ymopsn.: . b. Yeenko, T. I. bonmapyk,
I. B. My3uka, I. K. Omensaenko; Binn. pea. I. b. Yeenko.]. — KuiB : BunaBuuunii Jlim
«¥Opuamuana kaUTaY, 2002. — 592 C. — (AHTONOTIA YKPATHCHKOI IOPHINTIHOI TyMKH: ¥ O T.
/ [penxon.: 1O. C. Illemimyverko (ronosa) Ta iH.]; T. 2).

IBaceuko O. HaykoBa nisuibHICTh YKpaiHCHKMX BUSHUX-EMITPAHTIB B MIXKBOEHHHH MEPIOJ:
HapOIAHUIIBKO-IEMOKPATUIHNH HAIPSAMOK : MaTtepianu | MixkHap. KoH(. MOJIOIUX BUCHUX
«HSS-2009», (JIsBiB, 14-16 Tpas. 2009 p.) / Hanionansuuii yniBepcuter «JIbBiBChKa
nomitexHika». — JIpBiB : Bun-Bo Hau. yH-Ty «JIbBiB. momitexHika», 2009. — C. 141-142.

REFERENCES

[1]

[2]

Andrusyshyn, B. (2017). Cultural and educational factor in the state processes of the
Ukrainian People’s Republic of times of the Ukrainian Central Rada. Law of Ukraine, 11,
117-135.

Maydanyk, R. (2016). The strategy of reforming of legal education in Ukraine. Paper
presented within the framework of the German-Ukrainian jurisprudence dialogue

182



Bicuuk Hanionaabnoi akagemii npaBoeux nayk Ykpainn Tom 25, Ne 3, 2018

(8]

[9]
[10]
[11]

[12]

[13]

"Europeanization of Ukrainian legal education", Géttingen: Universitatsverlag Got-
tingen.

Myronenko, O. (2011). Constitutional court of Ukraine: history and present, doctrine and
practice. Kyiv: Kyivska Pravda.

Verkhovna Rada of Ukraine. (2017). Draft Law on Legal Education and Universal
Access to the Legal Profession No. 7147 of September 28, 2017. Retrieved from
http://w1.cl.rada.gov.ua/pls/zweb2/webprocd 1?pf3511=62613

Sukhobokova, O. (2012). Ukrainian cultural and educational center in the Chekho-Slo-
vatsky republic in the 1920th years. History of Ukraine, 41-42, 3-8.

Shemshuchenko, Yu. (1992). Jurisprudence and education in Ukraine. Kyiv: Naukova
Dumka.

Andrusyshyn, B. (2016). Political and legal model of development of Ukraine in a social
and political thought of the end of XIX — beginnings of XX century. Diplomatic
Ukraine, 17, pp. 669-677.

Ulyanovsky, V. & Ulyanovska, S. (1993) Ukrainian scientific and cultural emigration in
Czechoslovakia between two world wars. Retrieved from http://litopys.org.ua/cultur/
cult25.htm

Polonska-Vasylenko, N. (1971). Ukrainian Free University, 1921-1971. Ukrainian His-
torian, 1-2 (29-30), 17-217.

Petriv, M. (1998). Scientific works of the Ukrainian lawyers in the field of the law in the
Chekho-Slovatsky republic in 1921-1940. Kyiv: Ukrainian Publishing Union.

The Ukrainian Free University in Prague advanced in years 1921-1931. (1931). Praha:
State Printing House in Prague.

Zubko, O. (2010). Creation and activity Ukrainian the Highest Teacher training college
named after M. Dragomanov in Prague (1923—1933) (Candidate dissertation, Taras
Shevchenko Kyiv National University, Kyiv, Ukraine).

Petryshyn, R. (2007). Scientific and pedagogical activity of the Ukrainian emigration in
the countries of Central and Western Europe (1919—1939) (Candidate dissertation, Vasyl
Stefanyk Precarpathian National University, Ivano-Frankivsk, Ukraine).

Lisova, K. (2010). History of statehood of Ukraine in researches of the Ukrainian scien-
tific emigration (Candidate dissertation, Pereyaslav-Khmelnytsky State Pedagogical
University named after Grygorii Skovoroda, Pereyaslav-Khmelnytsky, Ukraine).
Ukrainsky Legislative Society in Ch. S. R. (1923-1928) (1928). Praha: State Printing
House in Prague.

Chechyna, O. (2007). Beginning of activity of the Ukrainian Historical philological soci-
ety in Prague (1923-1924). Scientific Notes of Ostroh Academy, 9, 88-95.

Ukrainian Free University in Prague. (1923). Anniversary collection in honor of Profes-
sor Dr. Stanislav Dnistryansky. Retrieved from http://diasporiana.org.ua/wp-content/
uploads/books/11256/file.pdf

Drevnitskyi, Yu. (2012). Vladimir Staroselsky— social democratic the figure of the second
half of the 1920th — the 1930th. Biographistica Ukrainica, 9, 294-311.

Hlovatskyi, 1. (2004). Speeches of the Ukrainian lawyers of Galichina in political lawsuits
the beginning of the 20th century. Lviv: Lviv Law Institute of the Ministry of Internal
Affairs of Ukraine.

Hlovatskyi, I. (2003). Ukrainian lawyers in political lawsuits in East Galicia (1921-1939).
Lviv: Triada Plyus.

183



Bicuuk Hauionaabnoi akagemii npaBorux nayk Ykpainn Tom 25, Ne 3, 2018

[21] Kresina, L., Zgurska, V., Kresin, O. (2017). Concept of the national state and political law of
Volodymyr Starosolsky. In V. Starosolsky (Ed.), State and political law, V. 1. Kyiv: Logos.

[22] Zlenko, P. (1932). Bibliographic index of scientific works of the Ukrainian emigration of
1920-1931. Praha: Ludvik Kaucky.

[23] Zhenchenko, M. (2005). The main centers the edition of legal literature in Czechoslovakia
between two world wars. Scientific Notes of the Institute of Journalism, 19, 81-84.

[24] Turchyn, Ya. (2011). State-building ideas of O. Eichhelmann: evolution of institutional
measurements of politics (Candidate dissertation, Ivan Franko Lviv National University,
Lviv, Ukraine).

[25] Vidnyanskyi, S. (1994). Cultural and educational and scientific activity of the Ukrainian
emigration in Czechoslovakia: Ukrainian free university (1921—1945). Kyiv: National
Academy of Sciences of Ukraine.

[26] Hoshko, T. (2013). To a historiography of the German law in Ukraine. Retrieved from
http://dspace.nbuv.gov.ua/xmlui/bitstream/handle/123456789/78658/17-Goshko.
pdf?sequence=1

[27] Ohloblyn, O. (2003). Ukrainian historiography of 1917—1956. Kyiv.

[28] Usenko, L. B. (Ed.) (2002). Anthology of the Ukrainian legal thought, in 6 volumes. Volume
2, History of state and law of Ukraine: Russian Truth. Kyiv: Yurydychna Knyha.

[29] Ivasechko, O. (2009, May).Scientific activity of the Ukrainian scientists-emigrants during
the interwar period: people-democratic direction. Paper presented at I International Confer-
ence of Young Scientist "HSS-2009", Lviv, Ukraine.

Boranan IBanoBUY AHApPYCHIIIMH

JIOKTOp iICTOPUYHHX HayK, Ipodecop, AeKaH

®daxyapTeT MOITONIOTI] Ta MpaBa

HanionansHuii negaroriunuii ynisepcuret imeni M. I1. JIparomanosa

01601, Byn. [Tuporosa, 9, Kuis, Ykpaina

Axanemik YkpaiHChbKoi akaJemil iCTOpUYHHX HAyK, 3aCTYKCHUHN Ais4 HAYKH 1 TeXHi-
KU YKpainu

Ouabra Bosonumupisaa Toxkapuyk

Kanaunar opuAnyHUX HayK, TOLCHT

Kadenpa Teopii Ta ictopii gepxaBu i mpasa

Hanionansauii neparoriunuit ynisepcuret imeni M. I1. [Iparomanosa
01601, Byn. [Iuporosa, 9, Kui, Ykpaina

Bornan UBanoBUY AHAPYCHINNH

JloxTOp BCcTOpHYECKUX HayK, mpodeccop, TeKaH

@daxyabTeT MOJUTOJIOTHU U TIpaBa

HauunonansHeiil nenarornueckuil yausepcuteT umenu M. I1. JIparomaHoBa

01601, yn. I[Muporosa, 9, Kues, Ykpanna

AxaneMuk YKpawHCKOH akageMWU HCTOPUUYECKUX HAyK, 3aciyKCHHBIH IesATEIh
HayKW U TEXHUKHU YKPAUHbI

@
184



Bicuuk Hanionaabnoi akagemii npaBoeux nayk Ykpainn Tom 25, Ne 3, 2018

Oubra BaagumuposHaTokapuyk

Kanauaar ropuandeckux HayK, JOICHT

Kadenpa Teopun u ICTOpUHU ToCymapcTBa U Ipasa

HaunonansHueiil negarornueckuit yuusepcuteT umenu M. I1. JIparomanoBa
01601, yn. I[Tuporosa, 9, Kues, Ykpanna

Bohdan I. Andrusyshyn

Doctor of Historical Sciences, Professor, Dean

Faculty of Political Science and Law

National Pedagogical Dragomanov University

01601, 9 Pirogov Str., Kyiv, Ukraine

Academician of the Ukrainian Academy of Historical Sciences, Honored Worker
of Science and Technology of Ukraine

Olha V. Tokarchuk

Candidate of Juridical Sciences, Associate Professor
Department of Theory and History of State and Law
National Pedagogical Dragomanov University
01601, 9 Pirogov Str., Kyiv, Ukraine

PexomennoBane nutyBanusi: AnapycumnH b. I. VkpaiHcbka mpaBHMuYa ocBiTa
1 HayKa y €BpOTEeHCHKOMY BUMIpi: YKpaiHchKi B y Yexocmoauuuni 20—40-x pp.
XX cr/ b. I. Auapycumus, O. B. Tokapuyk // Bicauk HamionansHo1 akagemii mpa-
BOBHX HayK Ykpainu. —2018. —T. 25, Ne3. — C. 170-185.

Suggested Citation: Andrusyshyn, B. I. & Tokarchuk, O. V. (2018). The Ukrainian
legal education and science in the European measurement: the Ukrainian higher edu-
cation institutions in Czechoslovakia the 20—40th of the XX century. Journal of the
National Academy of Legal Sciences of Ukraine, 25 (3), 170-185.

Crarta Hagiina / Submitted: 18/05/2018
HoompanpoBano / Revised: 31/07/2018
Cxsaneno 1o apyky / Accepted: 16/09/2018

185



YIK 347.9
DOI: 10.31359/1993-0909-2018-25-3-186

HOpiit [Imurporuu [1puruka

Kageapa npasocyass

Kuiscokuii Hauionarvruii yrisepcumem imeni Tapaca Illesuenka
Kuis, Ykpaina

OHAAHH-APBITPAN: IOHATTS, O3HAKHU
TA MEPCITEKTUBU BITPOBA/I:KEHHA B YKPATHI

Anorauisa. Cmamms npucesaiena 00CaiOHCeHHIO OHAAUH-APOIMPaAdiCy — 1020 NOHAMMIO, O3HA-
Kam ma nepcnekmusam enposaodicents 6 Yxpaini. Ounatli-apoimpasic 6U3HAYAEMbCs NOBHO-
YIHHUM CNOCOOOM HE3ANENCHO20, HEYNePeoICeH020 ma eqheKmueHo20 GUPIULEHHs CROPIG, U0
BUHUKAIOMD 3 00208IPHUX MA HEOO20BIPHUX BIOHOCUH, WLISXOM GUKOPUCIAHHS €/LeKIMPOHHUX
3acobie nepedaui ma 30epieanus ingopmayii. Memoro 11020 3acmocy8anHs BUSHAUEHO WBUOKe
ma eKoHOMIYuHe 8UpIiueHHs cnopy be3 8paxy8anHs hopmarbHux npoyedypHux npasu. Ilpasosa
npupooa OHAAUH-apOIMPAdicy BUHAYAENBCS NOXIOHOIO 810 NPUPOOU KIACUYHO20 apOimpaicy
(K | 8 KIacuuHoMy apoimpaxici, 6 OHLAUH-apOImpadici yeaza NPuoLisiEMbCsi 3a6e3NeUeHHIO He-
3aneACHOCI Ma HeYNePeoNCeHOCMI 0Cib, 3anyueHux 0o epe2ynioéans cnopie). OOHIEI0 3 0CHO-
BHUX 0cOOIUBOCMEN OHNAUH-APOIMPAdiCY BUSHAUEHA 11020 Oenokanizayis. O3Hayena ocobnusicms
00yMO81IeHa MPaHCKOPOOHHOIO NPUPOOOIO eleKmpoHHOI komepyii. /lo8oni ckiaono nog azamu
OHAAUH-apOimpadic 3 6y0b-sskum npasonopsaokom. OHAAUH-APOIMPAIC He MOXCE PO3NAOAMUCS
5K A6UYe KIOepnpocmopy, Yiikom 6UKIOUeHe 3 npasosoi chepu, i sumazac i0nosioHo20 npaeo-
8020 pe2yit0B8AHHA AK HA MINCHAPOOHOMY, MAK I Ha HayioHanbHomy pisHi. OKkpema ysaea npu-
dinena pozeumxy Lex electronica — mpancHayioHanbHOMy npagy eleKmpoHHOi mopeiéni, cuc-
memi HOpM MIJICHAPOOHO-NPABOBO20 XAPAKMepY, KL pe2ynioms 8IOHOCUHU, NIOCMABOI0 GU-
HUKHEHHs AKUX € MPAHCHAYIOHANbHI NPAGOYUHU 8 eIeKMPOHHOMY cepedosuwyi. Busnaueno
nepegazu ma HedOoNiKU 3ACMOCYB8AHHI OHLAUH-aPOIMPAXC).

KurouoBi c1oBa: anpTepHaTHBHE BHPIIICHHS CIOpiB, lex electronica, menokari3ailisi, el1eKT-
POHHA KOMEPIIisl.

10 puii [Imurpuenu [1purnbixa

Kageapa npasocyaus

Kuesckuii mayuonanvroii yrusepcumem umeru lapaca Illesuernro
Kues, Yxpauna

OHAAHH-APBUTPAN: TIOHATHUE, TPHU3HAKU
N INNEPCIIEKTHUBbI BHEAPEHUA B YKPAUHE

AuHoTauus. Cmambs nocesujena uccie008anHuio OHAAUH-apOUMpaica — e2o NOHAMUK, NPu-
3HAKAM U nepcnekmueam eHeoperus 6 Ykpaune. OHnaun-apoumpasxic onpeoensaemcs noiHo-
YEHHBIM CNOCOOOM HE3A8UCUMO20, HENPeOB3AMO20 U IPHEKMUBHO20 peuleHiis Cnopos, 603HU-
Karowux u3 002080PHbIX U HEO02080PHbIX OMHOWEHUI, HYMeM UCNONb308aHUA ITIeKMPOHHBIX
cpedcme nepedayu u xpanenus ungopmayuu. Llenvio e2o npumenenus onpedeneno bvicmpoe
U 9KOHOMUUHOE peuleHie cCnopa Hes yuema QopManbHbIX npoyedypHuix npasun. Ilpasosas npu-
pooa onnaiin-apobumpasica onpeoensiemcs npouse00Holl 0m NPUPoObl KIACCULECKO20 apoumpa-
L ]
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Jrca (KaK u 8 Kiaccuieckom apoumpanice, 8 OHAAUH-apOumpas’ ce HUMAHUe YOeleHo obecneye-
HUI He3A8UCUMOCIU U HENPeO83Amocmu auy, NPUGIEUeHHbIX K YPecyIuposanHuto cnopos).
OO0HOIl U3 OCHOBHBIX 0CODEHHOCMell OHIAUH-APOUMPAdtca onpedeieHd e20 0elOKAIUZAYUAL.
Hannas ocobennocms 06ycio6nena mpancepanuiHoUu npupoooll S1eKmpOHHOU KOMMEPYUU.
Hoeonvro cnodcHo cea3amy OHAAUH-APOUMPAdIC ¢ KOHKPEHMHbIM Npagonopsiokom. OHaaliH-
apoumpasic He MOX4Cem paccMampueéamspCs Kax seieHue Kubepnpocmpancmed, NOIHOCMbIO
UCKTIFOYEHHOe U3 NPABoBoLl cghepbl, U mpedyem cOOmeemcmeyowe2o NPAso8o2o Pecyiupo8aHUs.
KAK HA MeHCOYHAPOOHOM, MAK U HA HAYUOHATbHOM YypogHe. OmoenvHoe eHUManue YOeneHo
paseumuio lex electronica — mpaHcHayuOHATLHOMY NPABY INEKMPOHHOU MOP2OGIU, CUCTEME
HOPM MeNCOYHAPOOHO-NPABOBO20 XAPAKmMepd, pecyiupyiowux OmHOUEeHUs, OCHOBAHUEM 803~
HUKHOBEHUS KOMOPBIX AGIAIOMCSA MPAHCHAYUOHATbHYIE COCNKU 6 JNeKMPOHHOU cpede. Onpede-
JIeHbL NPeUMYWecmed U HeOOCMAMKU NPUMEHEHUs OHAAUH-apoumpaxca.

KioueBble cji0oBa: aibTepHATHBHOE PEIIEHKE CIIOPOB, lex electronica, AeaoKaIu3anus, JeK-
TpOHHaH KOMMepHI/IH.

Yuriy D. Prytyka
Department of Justice

Taras Shevchenko National University of Kyiv
Kyiv, Ukraine

ONLINE-ARBITRATION: THE CONCEPT, SIGNS
AND PERSPECTIVES OF IMPLEMENTATION IN UKRAINE

Abstract. The paper analyses the issue of Online arbitration, including its concept, indications
and prospects for implementing under the legislation of Ukraine. Online arbitration is defined
as a high-grade independent, impartial and efficient mean of resolving disputes posed by treaty
and non-treaty relations through the use of the digital transmission and preservation data me-
thods. The aim of its application is defined as rapid and cost-effective resolution of a dispute
without necessity of compliance with procedural rules pro forma. The legal nature of Online
arbitration is identified as a derivative from the legal nature of classic arbitration (as with the
classic arbitration, attention is being given tothe provision of independence and impartiality of
persons involved in dispute resolution). Delocalization of Online arbitration is considered as
one of its key features. The specified feature resulted from the e-commerce cross-border nature.
1t is difficult enough to link Online arbitration and any national law. Online arbitration cannot
be considered as a cyberspace phenomenon which is excluded from the legal scope and there
is a need for its legal settlement under both international and national levels. Special attention
is given to the development of Lex electronica — transnational e-commerce law which is an in-
ternational system of rules to regulate relations in transnational deals in an electronic environ-
ment. Advantages and weaknesses of Online arbitration are defined.

Key words: Alternative Dispute Resolution, lex electronica, delocalization, e-commerce.

INTRODUCTION

Speedy development of e-commerce and corresponding transformation of business
turnover caused new category of economic disputes origination, settlement of which
@
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requires not only the possession of relevant technical knowledge, but also their expe-
ditious consideration [1]. International commercial relations in information sphere
are considerably complicated by the provisions of the national legislation, inconsis-
tency of conflicting regulations and unavailability of the established practice of dis-
putes resolution [2]. In order to provide efficient resolution of the relevant category
of disputes, intranetwork ("online"”) arbitrations have appeared, aimed to resolve
disputes in e-commerce much more efficiently than using other forms of dispute
resolution [3, 4]. "Online arbitration" term is featured with a number of meanings,
however the most often it is to refer to arbitral proceedings being conducted using
remote communication technologies between the parties in the process [5].

The main idea of online arbitration use is that the party to the dispute could do
everything necessary to obtain a final arbitration award, without leaving the room:

— filing a statement of claim and providing evidence on the case is carried out
electronically;

— entry for a claim obtaining with all annexes is done electronically;

— a case is considered by a sole arbitrator appointed by the relevant arbitral in-
stitution, only on the basis of documents and explanations provided by the parties,
without holding hearings;

— submitted arbitral award is sent to the party electronically, certified by elec-
tronic digital signature of the arbitrator and arbitration institution (on a later time the
party may also receive a paper copy of the arbitration award).

If the necessity to hold hearing arises during dispute consideration, it is essential
that referee does so by video or audio conferencing (through Skype, etc.). After com-
ing to conclusion that the circumstances of the case require more detailed conside-
ration, including holding hearing with the participation of the parties, arbitrator would
have the possibility, at his / her own discretion, to decide on the continuation of
consideration in compliance with the UNCITRAL Rules of Arbitration regulations.

In disputes settlements conducted under the auspices of the leading world arbitral
bodies, modern technologies providing for remote communication are used rather
extensively [6]. In particular, correspondence between the participants of the process
is carried out by e-mail, procedural documents and proofs are submitted in elec-
tronic form, organizational meetings and questioning of witnesses are conducted
using telephone or Skype-conferences. Online arbitration is a fully-featured way of
independent, impartial and effective resolution of disputes arising from contractual
and non-contractual relationships through the use of electronic means of data transfer
and storage [7]. The purpose of its application is a quick and saving dispute settlement
without taking into account formal procedural rules.

1.MATERIALS AND METHODS

The major object of study in the article research is online arbitration. This is not
software that formulates decisions, but virtual shell, actions within which are done
L J
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by people. Thus, this is the process of dispute resolution by arbitrators and the subse-
quent decision taken by the court of arbitration, binding on the parties, using sophis-
ticated methods of data transfer and storage [8, p. 149]. The legal nature of online
arbitration is a derivative from the nature of classical arbitration. In particular, same
with classical arbitration, online arbitration focuses on ensuring the independence
and impartiality of individuals involved in the settlement of disputes'.

The paper studies global experience in resolving disputes through online arbitra-
tion and considers the prospects for this method implementation in Ukraine. Theo-
retical basis of the research are the works of leading foreign and national scholars on
the outlines topics, along with normative legal documents regulating online arbitration
procedure.

The paper establishes specific features of arbitration cases consideration in online
mode, in particular, such its important feature as delocalization. This feature is con-
ditioned by the trans-boundary nature of e-commerce. It is quite difficult to link
online arbitration with any system of justice. Accordingly, there is a necessity to
develop approaches to online arbitration place determination.

International experience in online arbitration introduction has become key source
of information. Certain information platforms has been investigated, such as NetCase
and RLL. Using the method of analysis, Major advantages and disadvantages of these
systems have been established using analysis technique, forecasting method has al-
lowed to outline the existing and potential issued which may arise during their ap-
plication.

2.RESULTS AND DISCUSSION

A number of entities working in alternative dispute resolution field have taken steps
to develop online arbitration projects. In particular, in 2004 the International Court
of Arbitration affiliated with ICC introduced new information technology tool called
NetCase. NetCase is a platform that allows parties and arbitrators to take advantage
of privacy and provides for secure communications with the other trial participants
through the Internet.

NetCase expedites communications between the parties and arbitrators, provides
for instant and round-the-clock access to information and data exchange in secure
environment, provides access to documents during the sitting, and eliminates the
necessity to have dozens of paper documents. This does not preclude documents
transfer in the usual way and does not provides for case trial exclusively in online
mode or refusal to hold hearings in traditional way. This platform is just an option
accessible to users and providing fast and convenient work with documents. Its be-
nefits include speed and safety.

' Online-arbitration has features of so called documents-only arbitration, in the process of
which writtem evidences only are subject to consideration.
@
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We cannot consider online arbitration cyberspace phenomenon, completely out
of the legal area, and it requires appropriate legal regulation both at the international
and national levels. The place of arbitration is of fundamental importance to selection
the law to be applied, to appeal the final arbitration award, to recognize and enforce
it. In the absence of the consent of the parties, the legal place of online arbitration is
considered to be the server location place, or the place where the arbitrator sits at the
time of electronic communications sending and receiving.

Proposals are expressed to grant arbitrator the right to establish the appropriate
place and to indicate this in the arbitral award in the absence of the consent between
the parties on the place of online arbitration. Complete delocalisation of online arbi-
tration quites often becomes the basis for conclusions of its exclusively international
character. Usually online arbitration is seen as a supranational phenomenon, since
the cyberspace physically covers all states. At the same time, specific technical fea-
tures, do not change the nature of the relations that arise. It is believed that online
arbitration between the parties operating in the same country should be considered
as internal arbitration, and if the parties are acting in different jurisdictions, arbitration
can be considered international.

The position based on which online arbitration between the parties located in the
same country should be considered as internal arbitration seems to be justified. If
the parties are in different jurisdictions, arbitration may be considered international.
Rapid development has conditioned formalization of the basic principles of online
dispute resolution at the legislative level in the US and the EU. Thus, in the USA,
in 2001 has been adopted Uniformed Mediation Act [9], which combined 2,500
various laws regulating mediation procedures in different states. In the European
Union, online arbitration application possibility has been originally intended to be
"soft law" — in the Green Book [10] and in the European Commission’s recommen-
dations [11].

Nowadays, an alternative online disputes resolution has been reflected at com-
munitarian law level of the European Union. In particular, 2013/11/EC Directive on
alternative dispute resolution in the field of consumer rights protection [12] and
No 524/2013 Regulation (EU) [13] are the main regulatory framework for online
arbitration activities in the European'. No 524/2013 Regulation provides for RLL-
platform? creation (fr. "Réglement en ligne des litiges"). RLL platform is Internet site
providing for consumer and business entity possibility to solve the disputed arise in
e-commerce sphere. This platform contains information related to pre-trial settlement
of disputes in e-commerce sphere. Thus consumers can fill-in electronic form and

' 2013/11/€C Directive defines "transboarder dispute" concept as any dispute arising from
the purchase and sale contract or service provision agreement the participant of which is con-
sumer-resident of another EU member state than member state of the seller (service supplier).

2 ODR abbreviation ("Online Dispute Resolution" is used in the English version.
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attach all necessary documents to it. Such claims are transferred to the person em-
powered to settle the dispute'.

The platform started to function in February 2016. In accordance with the gen-
eral rules dispute examination procedure cannot last over 120 days, however in 85%
of cases the dipute is resolved within 30 days period [14].

Four types of RLL (ODR) systems are allocated in science:

— online settlement — expert systems for automatic settlement of financial claims;

— online arbitration — sites for disputes settlement by qualified arbitrators;

— consumer claims on-line resolution, using e-mail to process certain types of
consumer claims;

— online mediation [15, p. 262].

Legislative nature of online arbitration does not prevent arbitrators from taking
into consideration not only the requirements of the law to be applied, but also to use
principle of justice while taking the decisions. For online arbitration as a tool for
commercial disputes resolving, the amiable compositeur concept, which focuses on
finding a balance between law and justice, seems to be more efficient?.

lex electronica development has made significant impact on international com-
mercial arbitration improvement in the field of its electronic forms application [16].

Lex electronica is the transnational law of e-commerce, system of the norms of
international-legal nature regulating relations the basis for which are transnational
transactions in electronic environment. Lex electronica arose in the result of the at-
tempt to harmonize lex mercatoria® norms [17]. Lex electronica concept authors are
considered to be Karim Benvekhlef and Fabien Zhelinaze. Major provision of /ex
electronica concept is the necessity of self-regulation of the relationships of com-
mercial character arising in Internet which allows their participants independently
decide upon the law subject to exercising.

Lex electronica sources are as follows:

— basic principles of lex mercatoria;

— international acts (for example, UNICITRAL Model Law on Electronic Com-
merce [18], UNICITRAL Model Law on Electronic Signature [19] etc.);
national and transnational laws;
current commercial practices in e-commerce field;
model contracts and agreements;
disputes resolution practice.

' Claim can be submitted through the following link: https://ec.europa.eu/consumers/odr/
main/index.cfm?event=main.home.show&Ing=FR.

2 Arbitrators in online-arbitration may act in the capacity of "amicable intermediaries"
under condition that the parties by their agreement have directly granted them such authorities
and it is allowed by the law of the conntry established by consent as arbitration place [8,
p. 152-153].

3 The results of lex mercatoria "author’s" norms adjustment is emerging of lex petrolea (oil
transactions law), lex constructionis (construction law), lex maritime (marine law) and other
special legal entities [17].
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The advantages of /ex electronica application in e-commerce field are as follows:

— possibility not to apply conflict of law rules;

— possibility not to apply national rules of substantive law;

— arbitrary dispute resolution cost optimization [20].

For the time being, online arbitration decisions relevance to the requirements of
international public order are continued to be researched in the framework of doctrine,
the doctrine raises the issue of lex electronica’s expediency and ability to regulate
disputes consideration in online mode. Popularity of online arbitration is determined
by the key characteristics of the Internet, more precisely: low barrier to any persons/
entities entry to the legal relationship in the network and the transboundary nature of
e-commerce. Accordingly, legal relations can be entered by the participants who
under normal conditions (in the case of transactions outside the Internet) would have
to fulfill certain formal requirements for this and would have certain jurisdictional
restrictions for such transactions.

However, arbitration transfer to online mode may also create certain issues, in-
cluding security, admissibility of evidence, etc. Strong majority of online arbitration
issues are related to the trans-border nature of disputes being considered [21]. Until
the moment of unified rules exteriorization at the international level, arbitration in-
stitutions are forced to resolve a number of issues independently, depending on the
actual circumstances of the case. For example, will the arbitrator in the case between
the parties from Italy and Singapore be entitled to "sign" an arbitration award elec-
tronically (if so, which standard of electronic signature may apply)?

To resolve disputes using online systems, the parties need to support their claims
with evidence. To provide evidence, they must first be prepared, which requires ap-
propriate temporal costs. As a result, the parties to the dispute can avoid filing of
lawsuits, which are not supported by solid evidence base. In addition, online arbitra-
tion features "fastness effect". The parties to the dispute are aware that in the event
of online arbitration initiation they will be obliged to provide relevant procedural
documents — a statement of claim or an appeal, supported by evidence, within a few
weeks. Accordingly, parties’ response time to initiated process is reduced notably.

Among the pending issues of online arbitration, one can also distinguish the issue
of recognition of an arbitration agreement concluded in electronic form; provision
authenticity of the evidence used in online arbitration and confidentiality of informa-
tion transmitted through the Internet and used in online arbitration. In addition, online
arbitration, unlike traditional alternative solutions to legal conflicts, cannot be carried
out on a one-time (ad hoc) basis, without an administrator, with the participation of
only the parties to the dispute and a neutral arbitrator. Any online disputes settlement
requires an intermediary with processing datum surface.

CONCLUSION

There are not any significant obstacles to using online arbitration — this requires sol-
ving the practical issues of identifying the parties to electronic communications and
L ]
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their representatives, as well as electronic exchange systems creating. Modern in-
formation technology utilization within specific arbitration examination framework
creates a number of undoubted advantages: convenience, consideration content qual-
ity enhancement and costs reduction. However, arbitration transfer to online mode
may also create certain problems, including security, admissibility of evidence, etc.
Preemptive majority of online arbitration issues are resulting from trans-border na-
ture of the disputes that are being considered

Thus, it can be said that online arbitration is not conciliation procedure, but full-
featured independent, impartial and effective resolution of disputes arising from
contractual and non-contractual relationships through the use of electronic data
transmission and storage means. The current Ukrainian legislation does not allow to
use the alternative ways of disputes resolution in e-commerce field. For the most part,
these restrictions are related to current wording of the paragraph 14 part 1 of Art. 6
of the Law of Ukraine "On Arbitration Courts" dated May 11, 2004, in compliance
with which arbitration courts, in the manner provided for by this Law, may consider
any cases arising out of civil and commercial relationships, except but cases in dis-
putes connected with consumer rights protection, including bank (credit union) ser-
vices consumers. At the same time, global practice goes different way and has sig-
nificant experince in the issues of online arbitration activity, which are objectified
both in the legislation of individual states, and at international treaties’s level.

Considering the fact that alternative dispute resolution methods should ensure
proportionate costs, easier access and dispute resolution efficiency, online arbitration
use is rather promising. In this context, online arbitration can be defined as a univer-
sal mechanism available to a wide range of individuals/entities, regardless of their
legal status and jurisdiction.
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3MICT EAEKTPOHHOI'O YPAAYBAHHA

Anotauis. Cmamms nanpasiena na 00CIiONHCeHHA 3MICHTY ma ioei eneKmpoHHO20 YPaoy8aHHsl.
Ilpoananizosano Handinbws 3a2anbHi 03HAKU MA KII0YOBI 3A60aHHS eNeKMPOHHO20 YPAOYEANHS
i3 8PAXYBAHHAM NOYAMKOB020 CMAHY NPoOIeMHOl cumyayii y 0awnii cgepi i 3aniano8ano2o
Kinyego2co pesynvmamy. JJocniodiceno, oxapakxmepuzoeano ma Ha0aHo 6UHAUEHHs NOHAMb
@yHryil, npunyunie ma npeomema eneKmpoHHo20 ypAdyeanns. Bemanosneno ma eudineno
¢y6’ekm ma 06’ €km enekmpoHH020 YPAOYEaHHs, Wo € OOHIEI0 3 NePedyMO8 NOOAIbULO20 PO3BU-
MKY i niosuweH A eheKmusHocmi OisIbHOCI eIeKMPOHHO20 YPAOVBAHHI 8 OP2AHAX 61A0U.
3pobneno uchosok npo me, Wo 3anPoBAOIHCEHHA CUCTHEMU eNeKMPOHHO20 YPAOYEAHHA He 00-
MENCYEMBCS, MINbKU ABMOMAMUZAYIEIO YNPAGLIHCOKUX NPOYEOYP HA OCHOBI KOMA TOMepHUX ma
MENEKOMYHIKAYIIHUX MEXHON02IH, alle U 0ae MONCIUBICING, 36EPMAIOYUCH 00 0OHO20 OePHCAE-
HO2O Op2aHy 3a OMPUMAHHAM NOCIY2, OMPUMYBAMU IX 610 YCIX IHUUX 63AEMO38 SA3AHUX OPSaAHI6
81a0u.

Kuro4oBi ci10Ba: eleKTpoHHE ypsayBaHHI, JAepikaBa, IUBLIi3aMis, iHQOpMAIiifHO-KOMYyHIiKa-
iifHI TEXHOJIOT1], MPUHIIUIIN, 1EMOKpaTis, [HTepHEeT.

Bauecaar CranncaaBornu [loantanckmii

Kageapa meopuu 20cyaapcmsa u npasa

Hayuonanvnuiii iopuguueckuii ynusepcumem umeru Apocaasa Myapozo
Xapovros, Yxpauna

Omaen KoopAuHayUU NPABOBbIX UCCAC0BAHUL

Hauuornanvras axagemus npasoswix Hayk Yxpauro,

Xaporos, Yepauna

COJEPHKAHHUE SAEKTPOHHOI'O YIIPABAEHHA

AnHotanus. Cmambes HANpasiLeHa Ha UCCIe008AHUE COOEPAHCAHUS U UOEU INEKIMPOHHO20
ynpaenenus. IIpoananusuposanvl Hauboree obugue NPUsHAKU U KIrouegble 3a0auu 31eKmpOoH-
HO20 YNPAGAeHUsl C Y4emom UCXOOHO020 COCMOSAHUSL NPOOTEMHOU cumyayuu 6 OaHHou cpepe
U 3aNIAHUPOBAHHO20 KOHEUHO20 pe3yibmama. JJano onpedenenue NOHAMusM QyHKYUU, NPUH-
YuUnos u npeomema d1eKmpoHHO20 YNPABIeHUs. YCmManoseieno u 6bl0eneHo Cyovekm u 00beKm
INEKMPOHHO20 YNPABNIEHUS, YO AGIAEMCA OOHOU U3 NPEONOCHLIOK OANbHeUUe20 Pa3eumus
U nosvluleHUs IPPekmusHocmu 0esmenbHOCMU NeKMPOHHO20 NPABUMETbCNEA 6 OP2AHAX
enacmu. Coenan 61600 0 MOM, YMO B8eOeHUe CUCMEMb ANIEKMPOHHO20 YRPAGIEHUsL He 02Pd-
HUYUBAEMCSl MONLKO AGMOMAMU3ayueli YApaeieHuecKux npoyedyp Ha 0CHO8e KOMNbIOMEPHbIX
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u meneKOMMYHUKAYUOHHbLX WIQXHOJZOZI/H:Z, HO u daem B03MOIHCHOCMD, 06pau;a;wb K OOHOMy 20-
cy()apcmeeHHOMy Oop2aHy 3a nojqyvyenuem yciye, noiyuams ux om 6cex 63auUMOoCeA3aHHblX opea-
HO6 e1acmu.

KuiroueBble c10Ba: 3ICKTPOHHOE YIIPABJICHKE, TOCYaPCTBO, IUBHIA3AINS, HHPOPMAIIMOHHO-
KOMMYHUKAIITUOHHBIC TCXHOJIOTHUH, IIPUHIIUIILI, JEMOKpAaTHs, I/IHTepHeT.
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CONTENTS OF ELECTRONIC GOVERNANCE

Abstract. The article is aimed at the study of the content and ideas of e-government. The most
general features, key tasks of e-government are analyzed, taking into account the initial state of
the existing problem situation in this area and the planned final result. The definition of concepts
of functions, principles and subject of electronic governance has been characterized and pro-
vided. The subject and object of e-governance is established and allocated, which is one of the
prerequisites for the further development and increase of the effectiveness of e-government
activity in the authorities. It is concluded that establishment of an e-government system is not
limited to automating management procedures based on computer and telecommunication
technologies, but also enables one state authority to receive services by obtaining it from all
other interconnected authorities.

Keywords: electronic government, state, civilization, information and communication tech-
nologies, principles, democracy, the Internet.

INTRODUCTION

At the present stage of mankind development, under the influence of international
tendencies of information society, e-government system introduction and improve-
ment in the state bodies with its gradual approach to European models, norms and
standards is one of the most pending issues. At the same time, it is quite obvious that
it is impossible to reach an advanced level of effective e-government without the
prior explicit exploration and understanding of the features, tasks, functions, prin-
ciples, subjects, objects and subject matter of e-government. In addition, domestic
science has not paid sufficient attention to the issues of research and definition of the
concept of functions, principles and subject matter of e-government.

Fundamental reason for e-government introduction is broad IT-penetration into
all processes in the routine activities of ministries, departments, self-government
executive bodies, both internal and external. At these particular circumstances real
opportunity to ensure informational and functional interaction of the government with
each citizen, each management entity arises [1, p. 35].
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E-government cannot be considered separated from information and communica-
tion technologies development, in particular Internet, which at its initial stage has
been just set of networks used for communication capabilities research. However,
Internet quite quickly has become not only available global means for information
exchange, but also a promising tool to reserach social phenomena and a convenient
environment for informational and social services generation [2, p. 8]. As it was
stated in this regard by P. S. Klymushin, e-government ensures public management
development bottom-up as a permanent cognitive search for alternatives: from refle-
xive civil society and civil partnership to network public management [3, p. 82].

E-government concept doctrine study by domestic and foreign scientists, as well
as author’s approach provided to define the concept, will allow for e-government
meaning and structure re-thinking. It is e-government concept definition that reflects
all its fundamental elements and increases interest to theoretical comprehension of
this type of power exercising.

E-government content and ideas research in international practice as well as in
Ukraine, along with innovation-legal views and proposals development, is not easy,
which explains incomplete scientific picture of the issue. Specific feature of the mat-
ter have been investigated by the following foreign and national scientists: V. S. Av-
donin, O. A. Baranov, M S. Vershinin, M. S. Demkova, S. V. Dzyuba, V. lezhuninov,
A. V.lefanov, I. B. Zhyliaiev, V. G. Ivanov, le. L. Klepets, I. V. Klymenko, P. S. Kli-
mushyn, M. G. Liubarskyi, M. N. Marchenko, V. P. Novosad, O. V. Petryshyna,
S. P. Pogrebniak, S. K. Polumiyenko, T. V. Popova, I. A. Ruban, R. G. Seliverstov,
A. 1. Semenchenko, Iu. I. Tsekov, S. A. Chukut, V. Iu. Shepit’ko, R. V. ITurynets and
others.

The purpose of the paper is to study the content and ideas of e-government based
on research and generalization of the array of studies done by the leading foreign and
national scientists and researchers, as well as to formulate the author’s approach to
the definition of e-government functions, principles and subject matter concepts.

1. MATERIALS AND METHODS

General scientific and specific for legal science methods and techniques of scien-
tific cognition have been used in this study in order to achieve the stated goals and
objective,. It has allowed us to analyze all issues related e-government content very
carefully.

Thus, dialectical method has allowed to characterize and explore e-government
content and ideas, which provides for people’ awareness of the new opportunities to
influence on political and economic life of the country, for their political activity
growth, for their awareness of the possibility to make effect on state power through
politically oriented web-sites and portals.

We’ve used comparative legal method to study and compare foreign experience
and the array of data received by leading foreign and domestic scientists. The syn-
L ]
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thesis method has assisted in establishing the fact that e-government, like all social
and legal processes and phenomena, is based on a number of general and special
principles that ground e-government formation and functioning objectivity in the
public authorities taking into account foreground needs of citizens and global deve-
lopment of information society.

Generalization method has proved the fact that e-goverment system introduction
is not limited by management procedures automation based on computer and telecom-
munication technologies, but also makes it possible to receive services from all in-
terconnected authorities by appealing to single public authority.

2. RESULTS AND DISCUSSION

2.1. E-government attributes

According to A. I. Semenchenko, the attributes of e-government are as follows:

— purposeful coordinated activity of all public authorities and local self-govern-
ment bodies, society, citizen and individual, business;

— state policy of e-government introduction formation and implementation as an
integral part of the state policy of sustainable development of Ukraine;

— public administration principles, public authorities and local self-government
bodies structure and functions along with their interaction with each other modifica-
tion by society, citizens and business;

— administrative processes information technologies development efficiency
improvement at the state authorities and local self-government bodies;

— e-government information infrastructure creation;

— public officers, individuals, business training provision to master information-
communication technologies, e-government technology utilization;

— e-government development and its capabilities utilization incentive system
creation [4, p. 3-5].

P. S. Klimushkin [4] brings focus on the key attributes of e-government. He argues
that although there are different interpretations of this term, e-government concpt in
the global practice is based on the following:

— focus on the needs of citizens;

— economic efficiency;

— openness for public control and initiative.

We consider it appropriate to agree with this position of the scientist. The author
also emphasizes that e-government is the form of state management organization
featured with an active interaction of between public authorities and local self-go-
vernments in between along with society, individual and citizen, business through
information and communication technologies. One more feature of e-government is
the transparency of the state apparatus activities, since such a form reduces (if not
eliminates) the "dependence of an individual from self-will of public official", and
@
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therefore prevents corruption. E-government is the tool of society democratization,
an integral part of information society functioning [5, p. 26].

E-government attributes are given to the fullest extent by well-known domestic
researcher and scientist V. V. Marchenko In particular, he highlights the following
features:

— maximum use of modern information and communication technologies, auto-
mated hardware and innovative software products in the management and regulatory
activity of the executive authorities;

— electronic document flow and electronic document management, electronic
reporting, etc.;

— interaction between all participants of e-governance, partnership relations
formation based on interagency interaction;

— electronic systems integration, administrative services integration;

— commitment to create single integrated government portal (the one operating
omnidirectionally);

— dependence on the legislative regulation, available financial, personnel, orga-
nizational, methodological and informational-technical support;

— openness, transparency, accessibility of public information, depersonalization,
wide coverage of electronic systems users;

— remote and interactive (in real time mode, on-line) management form,;

— support services to citizens, orientation towards their demands and requests;

— public control, public involvement into management and state decision-making;

— dual nature of e-government: brings both positive effects and generates a num-
ber of issues need to be solved [6, p. 66—79].

2.2. E-government objectives study and formulation

Studying certain aspects of e-government content, it is reasonable to start with ob-
jectives as one of the most important component of e-government. While formula-
ting the objective it is necessary to ground on the fact that it is the goal and the final
result of e-government, herewith it should be realistic, that is, take into account the
initial state of a given questionable matter in the area and the intended final result.

Exemplarily, the concept of e-government development in Ukraine defines the
following objectives to ensure e-government development in Ukraine:

— citizens’ rights for access to the state information protection ensuring;

— citizens involvement into state affairs management [7];

— state management techniques improvement;

— management decisions quality upgrade;

— "information inequality" overriding, in particular through special centers
(points) establishment, service centers (call centers), web portals for information
services provision;
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— arrangement of services provision to the citizens and business entities in elec-
tronic form using Internet and other means, primarily on "single window" basis;

— providing citizens with opportunity to study throughout whole their lives;

— depersonalization of administrative services provisions in order to reduce cor-
ruption level in public authorities;

— information interaction organization between public authorities and local self-
government bodies on electronic document circulation basis using digital signature;

— ensuring electronic documents transfer and long-term storage in the state ar-
chives, museums, libraries, maintaining them in an up-to-date state and providing
access to them [8].

In its turn, Agency in e-government of Ukraine states that its primary objectives
are as follows:

— state policy implementation in information technology, e-government, na-
tional and electronic information resources generation and utilization, information
society development sphere;

— introducing for consideration of the Vice Prime Minister of Ukraine — Minister
of Regional Development, Construction and Housing and Municipal Economy pro-
posals on state policy formation in this area [9].

In A. I. Semenchenko’s opinion missions of e-government in Ukraine are as fol-
lows:

— integrated information space creation for organizational and administrative
documents exchange, processing and storage in electronic form, being prerequisite
for further creation of the central electronic archive of electronic documents;

— strengthening control over organizational and administrative documents ac-
complishment;

— increase managerial decisions making efficiency;

— prerequisites creation for transition to internal electronic document circulation
in government agency using electronic documents only, etc. [10, p. 65].

According to the leading Ukrainian scientists, namely O. A. Baranov, M. S. Dem-
kova and S. V. Dziuba, e-goverment development tasks should be established in
accordance with the benefits being provided by these technologies society and the
state development:

— providing human and citizen rights for remote access to all types of public state
information of individual and social significance;

— individual and citizen involvement to participation in the state affairs;

— further improvement of e-government technologies;

— informational inequality overcoming;

— services provision arrangement for legal entities and individuals in integrated
way remotely — though Internet or through other means;

— restructuring of relations between public authorities and local self-government
bodies with individual and citizen;
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— facilitating economic development;

— backbone legal support [4, p. 7].

Investigating the objectives of e-government and sharing the opinion of
V. V. Marchenko, we can say that e-government has a large number of tasks that in
most cases "reformulate" the goal of e-government, do not foresee specific result
achievement within the established time frame, are not scientifically substantiated,
since they are based rather on hypothetical than actual possibilities of practical imple-
mentation of one or the other task.

2.3. E-government functions characteristics

Exploring the essence of e-government we consider it obvious that the quality of the
practical implementation of the task depends on the clarity of its functions establish-
ment. That is why it is necessary to establish the functions of e-government.

In O. L. Slobodian’s view, e-government performs the following key functions:

— public services quality and accessibility for citizens improvement, procedures
simplification and administrative costs reduction;

— insuring information openness concerning executive authorities activities,
expanding access to it and providing the possibility of citizens and civil society in-
stitutions of direct participation in the processes of draft decisions that are adopted
at all levels of state administration preparation and examination;

— permits issues (for specific kinds of business activities; for meetings and pub-
lic events conducting, for advertisements placement, etc.), including accreditation,
qualification, certification;

— registration (the titles, official records of births, deaths and marriages, business
entities, associations of citizens, etc.);

— legalization of documents (Consulate legalization), nostrification (acceptance
of foreign university degrees) and verification (establishing authenticity of certificates
of goods origin);

— recognition of certain status, rights of individual (granting pensions, subsidies)
[11, p. 6].

In line with the Art. 6 of the Law of Ukraine "On the National program of infor-
mation technologies development, public authorities, within their competence, per-
form the following functions in the process of informatization (including e-govern-
ment):

— copyright protection for data bases and software created for information tech-
nologies implementation and personal data;

— information means utilization standards, norms and rules establishment;

— citizens’ and citizens associations’ access provision to public authorities and
local self-governing bodies information, as well as other data sources;

— state information security provision, etc. [12].
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As an example, the State Agency for Electronic Government in Ukraine, in ac-
cordance with the tasks imposed on it, performs the following functions:

— generalizes the practice of legislation application in the issues within its com-
petence, develops proposals for legislative acts improvement;

— arranges forecast-analytical studies conducting on the state of information
society, e-government and information technology sphere development;

— performs the functions of the general state customer of the National program
of information technology development;

— carries out state registration of public authorities, local self-government bodies
and other legal entities of public law electronic information resources;

— within the powers provided for by law, ensures proper functioning of the Inte-
grated web portal of the Cabinet of Ministers of Ukraine;

— carries out monitoring of information content of the official web-sites of
executive authorities;

— coordinates executive authorities’ activities related to electronic information
systems and resources creation and integration into Integrated web-portal of executive
authorities;

— coordinates and monitors the activities connected with the National register of
electronic data resources establishment, keeping and making operational;

— develops requirements to electronic document circulation data formats in pub-
lic authorities;

— participates in training arrangement and prepares proposals to improve the
system of professionals training and retraining in the field of informatization,
e-government, etc. [9].

That is why e-government functions are the most general and main directions of
state power influence and activity in democracy development sphere by using a wide
range of advanced and sophisticated electronic information and communication tech-
nologies.

2.4. General and special principles of e-government

It should be noted that, like all social and legal processes and phenomena, e-govern-
ment is based on a number of general and special principles that justify the objec-
tivity of e-government formation and functioning in public authorities, taking into
account the dynamically changing demands of citizens and global development of
information society.

The general theory of law, etymological meaning of the word "principle" is tra-
ditionally used (from the Latin principium — the original, the definitive, something
from which everything else originates) — foundation, basis, guiding idea, set point
position of any phenomenon (doctrine , organization, activity, etc.) [13, p. 24]. Ac-
cording to S. P. Pogrebniak, principles are not eternal requirements, their existence
@
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is conditioned by certain socio-historical context. However, the principles do not
become less sacred, if it is impossible to guarantee their eternal life [14, p. 26].

First of all, we consider it necessary to draw attention to the fundamental prin-
ciples of e-government, included into Declaration of Principles of Information Soci-
ety Formation proclaimed in 2003 in Geneva, namely:

— the role of public authorities and all concerned parties in promoting information
and communication technologies utilization;

— information and communication infrastructure;

— access to information and knowledge;

— providing everyone with access to information; 4) capacity development;

— building up confidence and security while using information and communica-
tion technologies;

— favorable environment;

— information and communication technologies development and utilization
should be focused on advantages creation in all aspects of our daily lives, etc. [15].

In accordance with the Concept of e-government development in Ukraine, key
principles of e-goverment are as follows:
transparency and openness;
confidentiality and information security;

— unified technical standards and interoperability;

— focus on service consumers’ interests and demands [8].

Also position of V. lezhuninov merits the attention; he distinguishes the follo-
wing principles:

— involvement of all branches of public authorities to e-government;

— extensive provision of e-democracy, publicity and openness of public authori-
ties and local self-government bodies functioning;

— public authorities’ services quality;

— access to e-services of public authorities;

— general computer literacy;
e-services provision by the state authorities, extensive information technologies
development in these authorities;

— information security provision;

— unified technical standards and regulations;

— e-services interaction and continuity [16, p. 166—167].

As opposed to the previous author, O. I. Slobodan highlights the other principles
of e-government:

— one-time document registration;

— possibility to perform various operations in parallel in order to reduce docu-
ments circulation time and increase the efficiency of their execution;

— document circulation continuity;
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— developed reporting system with regards to various statuses and attributes of
documents [11, p. 4].

However, in this particular case, the principles primarily related to electronic
document management are considered. In turn, M. S. Vershinin proposes to distin-
guish between the following principles of e-government, such as:

— focus on citizens;

— convenience and ease of use;

— business transformation;

— cost and complexity;

— servicing;

— adequacy;

— scale of solutions;

— execution;

— reporting;

— speed of implementation;

— readiness for action [17].

However, V. V. Marchenko in his thesis paper does not agree with the attribution
of cost and complexity to the principles of e-government, which, to the contrary,
should be targeted to simplification and cheapening [6, p. 99].

Also, the opinions of the leading Ukrainian scholars S. V. Dziuba, 1. B. Zhyliaev,
S. K. Polumiyenko, I. A. Ruban, A. I. Semenchenko are not less interesting. In their
collaborative work they state that e-government primarily should be based coopera-
tion and partnership principle, which envisages state’s actions control by society and
business, eliminates command- administrative models use and prescriptive manage-
ment mechanisms of state administration, along with unequal relations between the
state and other participants of the process and in-between [18, p. 28-30].

Following analysis and summering of all the above, we believe that the principles
of e-government are the established general basic provisions and principles of e-
government organization and functioning, feasibility and effectiveness of which in
the theoretical, legal and practical activities is scientifically and practically grounded
at the national and international levels, as well as those that should create the ground
to develop any mechanism for e-government introduction and development.

2.5. Subject, object and subject matter of e-government

The necessity to define subject, object and subject matter of e-government is one of
prerequisites for further development and improvement of e-government effective-
ness in public authorities.

State and law theory defines subject of law as a participant in social relations,
acting as legal rights and obligations carrier, including public authorities and local
self-government bodies, their officials, other individuals and legal entities [19, p. 234].
That is, subject of law essence provides for not only the potential opportunity to
@
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participate in legal relationships, but also real participation in them through legal
assigning of subjective rights and legal obligations.

Thus, I. V. Klymenko and K. O. Linov noted that all entities are the subjects —
both physical (people or machines) and abstract (organizations) concerning which
information is recorded. At the same time, the authors argue that subjects may be
"containers containing other entities" or play the role of "resources" which can be
created, modified or used in service interaction process [20, p. 39].

According to V. V. Marchenko, the subject of e-government in executive bodies
is a variety of subjects of administrative and legal relations [6, p. 149]. The author
also notes that the ministries are also subjects of e-government, as they adopt relevant
orders, elaborate information development strategies that make impact on e-govern-
ment development [6, p. 152].

When investigating the object and subject of e-government, we consider it expe-
dient to analyze the concept of "object" and "subject" and determine the essence of
the object and subject of electronic governance. In this context one should pay atten-
tion, firstly, to the fact that the presence of an object, as rightly noted by VS Avdonin,
necessitates the activity of one or another subject — a management system, which in
turn justifies the relevance of the chosen scientific problem [21, p. 10]. Secondly, in
determining the nature of the "object" and "subject" it is important to explore the
categories in close connection, given that they relate to both general and partial.

When investigating the object and subject matter of e-government, we consider
it expedient to analyze the concept of "object" and "subject matter" and decide upon
the essence of the object and subject matter of e-government. In this context it is
necessary to pay attention, firstly, to the fact that the presence of an object, as right-
ly noted by VS Avdonin, necessitates the activity one or another subject’s activity —
management system, which in turn justifies the relevance of scientific problem being
chosen [21, p. 10]. Secondly, while determining the nature of the "object" and "sub-
ject matter" it is important to explore these categories in close connection, given that
they corelate as entire and particular.

In the theory of state and law, the object of law is social relations that can be
subject to legal regulation and require it. The object of legal relationship is real or
intangible assets, and rights and obligations of the parties to the relationship arises
for their receipt, transfer or use. Objects of legal relationships are specified and indi-
vidualized, they are connected with the rights and responsibilities of legal relations’
subjects, possibility to use and dispose something and allow to claim actions of
other persons of certain nature [19, p. 237].

In turn, the subject matter is always unique, it determines its independence and
originality — the features distinguishing it from other sciences. For example, the
subject matter of jurisprudence are patterns of emergence, development and operation
of state and legal phenomena and processes, their specific aspects and manifestations,
which together form legal validity. The subject matter of the theory of law is the most
L ]
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common patterns and trends of state and legal phenomena and processes occurrence,
development and operation, as well as concepts common for the whole legal science
[19, p. 15-17].

We consider expedient the point of view of Iu. I. Tsekov, who claims that the
subject matter is within the limits of an object; in other words, the concept of "object"
and "subject matter" corelate as general and partial, due to which specific part is al-
located in the object — subject matter [22, p. 16]. That is why the subject matter of
e-government is a set of demands, interests and claims of the subjects of e-government
that using the opportunities of modern information and communication technologies
are coordinated and implemented in the form of electronic services and electronic
interaction to ensure the quality of public administration, openness and transparency
of power for a individual and a citizen.

CONCLUSION

Consequently, the key purpose of e-government introduction is the extensive infor-
matization of all processes in the routine activities of ministries, departments, local
executive authorities, both internal and external. Such circumstances facilitate actual
opportunity to ensure informational and functional interaction of the government
with each citizen, each subject of management. In addition, e-government system in-
troduction is not limited to administrative procedures automation based on computer
and telecommunication technologies, but also enables referring single state agency
to receive services from all other interconnected authorities.

For this reason, it follows from the foregoing that e-government promotes part-
nerships relations forming between public authorities and society, between authorities
and individual citizen, between authorities and business, in order to increase the ef-
ficiency of all subjects of the relations arising due to e-government operation and, as
the result, modern information society development.
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Kocrantun Borogumuporuu [ycapon

Kagpeapa uusirorozo npouecy

Hauionanvnuii opuguunuii ynisepcumem imeni Apocaasa Myapozo
Xapokis, Yxpaina

OCOBAMBOCTI BUSHAUEHHS CYJ0OBOI IOPHUCAUKLIT
Y CITIPABAX PO OCKAPIKEHHA AIH (BE3AIAABHOCTI)
JAEPIKABHOI'O PEECTPATOPA

Anomauisn. Cmamms npucesiueHa 00Cai0HCeHHIO 0COOIUBOCMeEL GUSHAYEHHSL CYO0BOI IOPUCOUK-
yii'y cnpaeax npo ockapaicerts Oitl (6e30isbHOCmE) Oepacasno2o peecmpamopa. Bukopucman-
HA Mamepianie cy0080i npakmuxu npu nio2omosyi yici Haykogoi pooomu 00360.1UL0 ABMOPY
He Juule npoananizygamu iHcmumym cy008oi npucoukyii 3 nosuyii eremenma npasa, ane
i BUSHAUUMU AKMYATbHICMb Ma CYMMeSY NpodiemMamuxy npu peanizayii' y cy0ositl npaxmuyi
i, 30kpema, y npakmuyi Beauxoi Ilanamu Bepxosnozo Cydy, makux cKi1a008ux 6UHauenHs
FOPUCOUKYIT YOy, K YO EKMHUL CKIAO CRIPHUX NPABOBIOHOCUH MA XapaKmep 0CmMaHHix. Aeémo-
POM NIOKPECeHO CKIAOHICb GUSHAYEHMHS HATIEHCHO20 CYOY Y CAPABAX 13 YUACTIO 0epPIHCaABHO20
peecmpamopa. Bcmanoeneno, ujo neobxionicms ioHecents Cnpas 6Kazanoi kamezopii 0o cgep
OisnbHOCMI CYOi8 AOMIHICMPAMUSHOI Yy YUBLIbHOI IOPUCOUKYILL 8I0N0BIOHO 0OYMOBIIOEMbCA:
BIOCYMHICIO YU HAABHICIIO YUBLTLHO-NPABOBO20 «3A0APETICHHAY) CRIPHUX NPABOBIOHOCUH Md
nyOaIYHO-NPABOBOI O3HAKU CIOPY.

Kuro4oBi cjioBa: cripHi MpaBOBiTHOCHHM, Cy0’€KT BIaJHUX TTOBHOBakeHb, Bemmka [lamara
Bepxosroro Cyny, HepyxoMme MaiiHO.

KOHCTaHTHH BJ\a,le/lMHPOBPI‘-l chapon

Kageapa paxcaarickozo npoyecca
Hauuonanvnwiii opuguueckuii ynusepcumem umenu Apocaasa Myzapozo
Xaporos, Yepauna

OCOBEHHOCTH OMNPEJAEAEHHA CYJEBHOM IOPUCAUKLIUU
10 JEAAM OF OBXANOBAHWH JEMCTBHH (BE3ENCTBUA)
FOCYJAPCTBEHHOI'O PETUCTPATOPA

Annomayusn. Cmamovs NOCEUEHA UCCTEO0BAHUIO OCOOEHHOCMEN ONnpedeNeHUs IOPUCOUKYUU
no oenam 06 obocanrosanuu oeticmeuil (6e30eticmeus) 20CyOapCmeeHHO20 Pecucmpamopd.
Hcnonvzosanue mamepuanos cyoebHol NPakmuKku npu noo020mosKke 3moi HayuHol pabomsi
NO38ONUNO ABMOPY He MOIbKO NPOAHATUIUPOBATL UHCTNIUMYM CYOeOHOU OPUCOUKYUY ¢ NO-
SUYUU INEMEHMA NPasd, Ho U ONpedeums aKmyaIbHOCHb U CYUeCBEHHYI0 NPOOIeMAMUKY
npu pearusayuu 6 cyoeOnol npakmuxe u, 6 yacmuocmu, 6 npakmuxe bonvwoi Ianamer
Bepxosnozo Cyoa, maxux cocmasisiiouux onpedeieHus IpucoOukyuu cyod, Kak cyobeKmHulil
COCMAs CROPHBIX NPABOOMHOULEHUTL U XAPAKMeED NOCIeOHUX. ABMOPOM NOOYEPKHYMO CILONC-
HOCIMb OnpedenieHus Haoaexcauwezo cyod no 0eaam ¢ yuacmuem 20cyOapCcmeeHH020 pecucmpa-
mopa. Ycmarnosneno, umo HeodX00UMOCns OmHeceHus 0el YKA3aHHOU Kame2opuu K cpepam
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OdesimenbHOCmU Y008 AOMUHUCMPAMUBHOU WU 2PANACOAHCKOU FOPUCOUKYUU 8 COOBENCIMEUU
00yC1087UBAETNCA: OMCYIMCTNEUEM UIU HATUYUEM SPANHCOAHCKO-NPABOBOU OKPACKUY CHOPHYIX
npasoomHouteHul u nYOIUUHO-NPABo8020 NPUIHAKA CROPA.

Ki1roueBbie c10Ba: CrIOpHBIE MPABOOTHOIICHUSI, CyObEKT BIACTHBIX IMOJTHOMOYNH, bosbmiast
[Tamara Bepxosruoro Cyna, HEABIKUMOE UMYIIIECTBO.
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FEATURES OF DETERMINATION OF JUDICIAL JURISDICTION
IN DISPUTES ABOUT THE APPEAL OF ACTION (INACTION)
OF THE STATE REGISTRATION

Abstract. The article is devoted to the study of the features of the determination of judicial
Jurisdiction in cases of appeals against actions (inactivity) of the state registrar. The use of court
practice materials in preparing this scientific work allowed the author not only to analyze the
institution of judicial jurisdiction from the standpoint of the element of law, but also to determine
the relevance and significant issues in the implementation of such component definitions in ju-
dicial practice and, in particular, in the practice of the Grand Chamber of the Supreme Court.
the jurisdiction of the court, as the subject matter of the controversial legal relationship and the
nature of the latter. The author stresses the complexity of determining the proper court in cases
involving the state registrar. It is established that the necessity of assigning cases of this cate-
gory to the areas of activity of the courts of administrative or civil jurisdiction is conditioned,
respectively, by the absence or presence of a civil-law "color" of the controversial legal relations
and public-law grounds of the dispute.

Key words: controversial legal relationship, subject of authority, the Grand Chamber of the
Supreme Court, real estate.

BCTVYII

[TocTanoBka npobieMu y 3aralbHOMY BHIVISIAL Ta 11 3B’ S130K 13 BAKJIMBUMH HayKOBHU-
MU Ta NPaKTUYHUMH 3aBAAHHSAMH OOyMOBJIEHO MOCTIHHUM IOLIYKOM 3aKOHOJABLIS
ONTUMAJLHOTO BU3HAUYEHHS KPUTEPiiB BiJTHECEHHs CIpPaBU N0 Cydy Tiel uM iHIIOI
IOPUCIUKIIT 3 MEeTOI0 3a0e3MeueHHsT PO3IIISNy CIpPaBH HE3aJIeKHUM Ta O€3CTOPOH-
HIM CyJOM, BCTAHOBJICHMM 3aKOHOM BiAIOBiIHO A0 BUMOT cT. 6 KoHBeHuii mpo 3a-
XHUCT TIPaB JIFOMWHA Ta OCHOBOTIOJNOKHHUX CBOOOM. Peaizaris mpaBa Ha cripaBemiin-
BUI cyJ cpsMoBaHa Ha 3a0e3MeueHHs] BUPILICHHS CIIPaBU 3aiHTEPeCcOBaHOI 0CO0U
oo i mpaB Ta 000B’SI3KiB MUBIILHOTO XapakTepy. llomryk kpuTepiiB BU3HAYEHOT
CYZIOBOi IOpUCAMKIII HEPO3PUBHO NOB’S3aHUHN 13 rapaHTOBaHUM CT. 13 3a3HaueHOl
Kongsentii mpaBom Ha e(peKTHBHHI 3aci0 IOPUAMYHOTO 3aXUCTY B HAIIOHAIBHOMY
OpraHi y BUIAJKy IMOPYILIEHHS MpaB, CBOOO YU IHTEPECiB 0COOH.
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C. C. buukoBa cnipaBeJIMBO 3a3HaYa€, 0 MPaBUiIa PO3MEXYBAHHS FOPUCIUKIIIT
CYZiB YiTKO Y 3aKOHI HE MPOIHCaHi. 3BaKAIOUN Ha I1¢, Ha TIPAKTHUIIl TOCTIHHO IMOCTae
npo0yieMa BU3HAYCHHS FOPUCIUKIIIT IS OKPEMHUX KaTETropii crpas, a CyiJi BiAMOB-
JSFOTH Y BIIKPUTTI MPOBAKEHHSI TIO CTIPaBi 3 MOCHIIAHHSAM Ha HEMOXKJIHMBICTH PO3-
IS4y B Cyllax y MOPSAKY MEBHOTO BUAY CyJOYMHCTBA. Brazana aBpopka 3BepTae
yBary il Ha iCHYIO4Y CKJIQJAHICTh Y BU3HAYCHH1 HaJIe)KHOT IOPUCIUKIIIT 3 ypaXyBaHHIM
cnpo® BupimeHHs i€l mpodiemu, cBoro vacy, 3 0oxy Koncruryuiitnoro Cyny Ykpa-
THH, CY[iB KacallilHUX 1HCTaHIIM NHUBITHHOI, TOCTIONAPCHKOI Ta aMiHICTPaTHUBHOL
ropucaukiii. He 6yB ctoponHiMm mpu oMy 1 Bepxosamii Cyn Ykpainu [1, c. 728,
735—743]. Take pi3HOMAHITTS CTeIliali3allii CyIiB HE CIIOCTEPITa€ThCS, HAPHUKIIAT,
B Pecry6nini Kimp, BpaxoByrodr HOPMH 3aKOHOJIABCTBA MPO CYAOYCTpiH, sike Oyio
NPUHHSTO ¥ 60-Ti POKM MUHYJIOTO CTOJIITTS Iiciisi HAOYTTS I[I€I0 JIEpPKaBOIO He3a-
nexxHocTi Bix Benmkoi Bpuranii Ta gi€ i chOronHi 3 ypaxyBaHHSIM IIEBHHUX 3MiH Ta
JIOTIOBHEHB [2, c. 86, 87]. [IpoTe pedepaTuBHMIA OIS Ta JOCTIIKEHHS 0cOOIMBOC-
Tell HUBIIBHOTO MPOIeCyalbHOro 3akoHoaBcTBa Pecnyomiku Kinpy — Tema okpemo-
r'0 HanpsIMy HayKOBHX JIOCIIiI’KEHb.

Bonnouac HamaraHHs BITYM3HSIHOTO 3aKOHOAABLSL YIOPSIIKYBaTH IPaBUjla BU3HA-
YeHHS CYIOBOI IOPUCIUKITIT MPOMTOBKYIOTHCS 1 ChOTOIHI HE 3Ba)KaI0UX Ha HEOTHOpa-
30BY Ko (DiKaIiro IMUBUIFHOTO MPOIECYaTLHOTO 3aKOHOIABCTBA, TOYNHAIOUH 3 ITPHU-
nuartsa BepxoBroto Pagoro Yipainu 24 ceprast 1991 p. [loctanosu «Ilpo mporoso-
IICHHs He3alexHocTi Ykpainu». B. B. KomapoB y 3B’s13Ky 3 UM CIIpaBe/JIMBO
3BepTac yBary Ha BHECEHHs Ha 3akoHomaByoMy piBHi y 3micT LITTK Vkpainu 1963 p.
CYTTEBHUX HOBEJI, 1[0 CTOCYBAJINCS CYIOBOI IOPUCAMKIIT Ta ii po3IIUpeHHSI.

[puiinsatrs 18 6epesns 2004 p. LIIK Ykpainu BpaxoBytoun Bumoru Koncrurymii
VYkpainu, — nuie BiH, — CTaJO MOIITOBXOM Ul AOCTIIKEHHs MUTaHHs po cdepu
[MBUIBHOTO CY/IOYWHCTBA, HOTO CHiBBIAHOIIEHHS 3 /IMiHICTPAaTUBHUM Ta TOCIOIAP-
CbKUM CYIOYMHCTBaMH, a TAaKOX LUBLIbHOI ropucaukuii. IlpencraBHukaMu xapkis-
CBKOi TIPOIIeCYaIbHOI HAYKOBOI IITKOJN CyIOBa IOPUCIUKINISA B I[IJIOMY CTajla BU3HA-
YaTucs Yepe3 CTPYyKTYPHO-(YHKIIIOHATBHUHI XapakTep Cyl0BOI BIajH Ta Taka, 110
IUQepeHIiloe KOMIIETEHIIIIO0 IX OpraHiB y Mexax cepH iX AisIbHOCTI Ta iCHYI04O1
cynoBoi cuctemu [1, c. 703—-707]. ¥ npoMy acIekTi 3aciyroBye Ha yBary poboTa
1O. B. binoycoBa, B sikiif aBTOp NO€AHAB TPAAULIKHHI IHCTUTYTH HAaLliOHAJILHOTO LU~
BUIBHOTO TIPOIIECYaThHOTO TIpaBa i3 HEOOX1IHICTIO 1X MoAepHi3amii BiAMOBIAHO A0
MIKHApOIHO-TIPABOBUX CTaHIApTIB [3].

3akoHoM Ykpainu «IIpo BHeceHHs 3MiH 10 ['ocmomapchkoro mpomecyaabHOTO
Kozmekcy Ykpainu, [[uBimpHOTO mporiecyaabHOTO Komekey Ykpainu, Kogekcy anmini-
CTPaTHUBHOTO CYIOUMHCTBA YKpaiHU Ta IHIIUX 3aKoHOAaBYMX akTiB» Bij 03.10.17 p.
Ne2147-VIII LUITK Vkpainu BuKIageHUH y HOBiH penakiii Ta HaOpaB YMHHOCTI
15 rpynns 2017 p. pa3om i3 mouaTkom GyHKuionyBanHs: Bepxosuoro Cyny [4]. Cepen
IHITMX HOBEJI HOPMH IIOJI0 IIUBLIHHOI FOPUCIUKINT 3a3HAIN 3MiH Ta HOBUX TOTVISIIIB
L ]
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BiJIHOCHO BH/IiB INBLIBHOT IOPUCAMKILi. Pa3oMm i3 TUM, BKa3aHHi opraH CyJ0BOi Bia-
11 TovaB (hOpMYBaHHS HOBITHBOT CyZ0BOT MPAKTUKH, MTO3HUIIIT 10 OKPEMHUM IMOJIOKEH-
HSIM SIKOT 4aCOM He 30iraroThCs 3 IPaBOBUMH MO3UIISIMH, C(HOPMYTLOBAaHUMH HalBH-
UM CYJJOBUM OPTaHOM JIep>KaBH 10 1mouaTky (yHkiionyBaHHs BepxosuHoro Cyny.
He craio BUHATKOM 1 BU3HAYCHHS CYIOBOI FOPHCIMKINIT TP PO3MISAL CIpaB Mpo
OCKap KeHHS MiH (0e3isIIbHOCTI) IepKaBHOTO peecTpaTopa.

1. MATEPIAJIM TA METOAN

HaykoBa MeTO0JIOTisI TPYHTY€EThCS HAa TPHHIIMIT B3a€MOJIOMIOBHIOBAHOCTI HAYKO-
BUX METOJIIB Ta MiJIX0JiB. B OCHOBY MeTO/10JI0T1] HAYKOBOI CTATTI MOKJIAJCHO BH-
KOPHUCTAHHS EMITIPUIHUX METOMIB JOCIHIKEHHS, OCKIILKH poOoTa modymoBaHa Ha
aHami3i mpaktuku BepxoHoro Cymy. 3a ITOTOMOTOI0 TaKOTO 3arajbHOJIOTIYHOTO
METO[y, SIK aHali3, 3AIHCHIOBANIOCS NOCTIIKEHHs MpPaBUJ 3aCTOCYBAaHHS KpPHUTEpi-
iB BU3HAYEHHS CYZOBOI1 IOPUCAMKIII, 110 JO3BOJMIIO CHHTE3yBaTH MPOBEACHE J0-
CIDKEHHS. Y 1bOMY KOHTEKCTI 3aCTOCYBaHHS JEAYKIli MOps i3 IHIYKII€W 0-
3BOJIMJIO B MPOIIECi Mi3HAHHSI 0COOJIMBOCTEH 3aCTOCYBaHHSI KPUTEPIIB IOPUCIAMKIIII,
B TIEBHIN KaTeropii crpas, AOCIIIUTH 1€ SIBUIIE BiJl 3aTJIBHOTO 0 OJMHUYIHOTO.
BuxopuctanHs METOAy MO3KOBOI'O IITYPMYy O0YMOBHJIO LIUISIXH 10 BUPILICHHS NEB-
HOI IOCIHIiTHUIBKOI MpoOIeMH, OB’ A3aHOI 13 3aCTOCYBaHHSIM MPaBUIJI BU3HAUCHHS
FOPUCIUKIIT CYy Y CIIpaBaX Mpo OCKapKeHHs il (0e31isIbHOCTI) AepKaBHOTO pe-
ectpatopa. OTpUMaHHS pe3yJIbTaTiB HAYKOBOTO JOCIIIKEHHS CTaJI0 TAKOK MOXKIIU-
BHM 3a JIOTIOMOT'OI0 BUKOPUCTAHHSI (OPMaIbHO-IOPUINIHOTO (HOPMATHBHO-10TMa-
TUYHOTO) Ta JOTIKO-IOPUJINYHOTO METOJIB, TIPU BHKOPUCTAHHI TEPMiHOJIOTTYHOTO
MMAXOAY MPH MiATOTOBIII CTATTI.

OCHOBY JOCTIIKEHHS BUKJIAICHUX Y CTaTTi IUTaHb CTAHOBUTh TAKOXK BUCHHS I1PO
METOZ PABOBOTO PErYJIIOBAHHS [IMBUIBHUX MPOLECYaTbHHUX ITPABOBIIHOCHH SIK CyC-
MiJBPHUX BIAHOCHH, BPEryJIbOBaHMX HOPMaMHU IIUBIIBHOTO MPOLECYaJbHOrO MpaBa.
Crimparoyuch Ha QyHAaMEHTaJIbHE AOCIiIKEHHSI METOY TPaBOBOTO PETYITIOBAHHS
LIUBIJIBHUX MpOLEeCyallbHUX MPaBOBIAHOCHH M1iJ aBTopcTBOoM B. B. Komaposa, ciif
TIOTOAUTHCS 13 BACHUM B TOMY, III0 BKa3aHHUI 1HCTUTYT MaTepiali3yeThCs, Mac BUPa3
B OCHOBHUX (HE BCiX) eIeMEHTaX MEXaHi3My IPaBOBOTO peryioBanHsl. [IpaBocy0’ ekT-
HICTh, KOHKPETHHUH XapaKkTep MPaBOBHX 3B’ SI3KiB, FOPUIUTHI (PaKTH, TIpaBa Ta 000B’s13-
KM, CaHKILII — BCE L Ti €IEMEHTH MEXaHi3My IIPaBOBOTO PEryIIOBaHHS, B SIKHX METO[
Mae nposB. be3nocepeaHiM ke 3MiCTOM METOJy € BiJIMOBiAHI MPaBOBi 3aCO0M pery-
JIOBaHHS, KOTPi CTOCOBHO MeXaHi3My MPaBOBOTO PETYIIOBAHHS Ta HOTO eIeMEHTaM
€ ICTOTHUM, BHYTpIlIHIM [5, ¢. 26]. Cniupatounchk Ha BKa3aHy XapaKTEPUCTUKY METO-
Iy TIPaBOBOIO PEryJIOBAaHHS LIMBUIBHUX MPOLIECYAIbHUX IIPABOBITHOCHH POOUTHCS
cripoba 3HaAUTH «HOPMYITy» pPO3MEXYBaHHS CyJOBOI IOPUCIUKIIINA y cIpaBax mpo
OCKap>KeHHS Nl (0e3/isSUThHOCTI) IepI)KaBHOTO PEECTPATOPA MiXkK aIMiHICTPAaTUBHUMH
Ta UUBIILHUMH CYIaMU.
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2. PE3VJIBTATHU TA OBI'OBOPEHHS

AHaJi3 J0CIIKeHb 1 MyOmiKaIii 103BOJIs€ KOHCTATYBaTH, 11O TICJIsI TPOTOJIOMICHHS
HEe3aJeKHOCTI YKpaiHH I0pUCIUKLIT CYIiB y LIJIOMY SIK IPEIMETY HayKOBHX JOCIHi-
JOKEHB TIPUCBSITHIIN poOoTH Taki BueHi, sik C. C. buukosa [1, c. 728-743], B. B. Ko-
mapos [6], T. B. Komapoga [7], I1. I. Paguenxo [8], H. FO. Caxkapa [9] M. L. Uepaensx
[10] Ta inmri mpaBHUKH. Pa3zom i3 TUM 3 "yacy BBeleHHS B Jit0 HOBOI pemakmii [[ITK
VYkpainu BUIeBKa3aHUM 3aKOHOM aBTOPOBI Ii€i cTarTi He 3HAHOMI HayKOBi yOJIi-
KaIlii, MPUCBSYEHI JOCIIDKESHHSIM OCOOJIIMBOCTEH CYHOBOI FOPUCIMKINIT Ta 3aCTOCY-
BaHHS 11 KPUTEPIiB MPU PO3TIISIAI Ta BUPIMICHHI MUBITEHUX cripaB. OqHAK MTpaKTHKA
Bepxosnoro Cyny, ik HaBeIGHO HMXKYE, € HE 3aBK/IM OJHAKOBOIO NPU BU3HAUCHHI
FOPUCIUKIII] CTIOPIB PO OCKapXKEeHHS i M Oe3MisIbHOCTI JepKABHOTO peecTpa-
Topa. YSBISETHCS, 1€ TIOB’SI3aHO MEPII 33 BCE 31 CKIAHICTIO BUSHAYCHHS MIPUPOTU
MaTepialbHUX MIPaBOBITHOCHH 3 TOUKH 30py BU3HAHHS XapaKTepy MisIbHOCTI BKa3a-
HOi 0ocoOu Ta 3’sICyBaHHs MaTepialbHO-TIPABOBOTO ITIATPYHTS» ASP:KaBHOI peecTpa-
Uii MeBHUX MpaB y TOMY YH IHIIOMY BHMaJKy. 3a0e3ledeHHs] €IMHUX MiJXOAIB 10
(hopMyBaHHS MpaBWJI BU3HAYEHHS IOPUCAMKINI BKa3aHOI KaTeropii crpas Ba)JIMBO
1 3 mo3uii 3a0e3neueHHs (OpPMyBaHHs €HOCTI CyJOBOI IPAKTUKH, HA HEOOXIIHICTh
yoro 3Beprae yBary O. . [Tonos [11].

3 omsAmy Ha i€ 3aBIaHHIM CTaTTi € aHaI3 TTOJIOKEHB HOPM ITUBITFHOTO Ta a/IMi-
HICTPaTHBHOTO MPOIeCyalbHUX 3aKOHOAABCTB YKpaiHU Ta CyIOBOi IPAKTUKHU 3 METOIO
JOCIIDKEHHST KPUTEPiiB BU3HAUEHHS IOPUCIUKIIIT CyIiB TIPH PO3MIISAAL CIIpaB MIOAO
OCKap KeHHS JIill 4u 0e3/isUTbHOCTI JIepKaBHOTO peecTpaTtopa. [Ipu 1iboMy 0 CITiKYy-
€ThCs MpakTuka sk Kacanifinoro nuBinpHOTO, TaK 1 KacamiifHOTo agMiHicTpaTHBHOTO
cyniB mpu BepxoBaomy Cymi. [TinroToBka HayKOBOi CTaTTi 3MIHCHIOBAIACS HE JTUIIIE
3 ypaxyBaHHSM IPOIECyaTbHUX HOPMATUBHUX aKTiB Ta MPAKTHKH 3a3HAYCHUX BHILE
OpTraHiB CyIOBOI BJaaH, a i 3aKOHO/ABCTBA, K€ PETIIAMEHTYE MPaBOCyO’ €KTHICTh
(TIpaBOBHIA CTATyC) ACP>KaBHOTO peecTpaTopa. PasoMm i3 TUM mpwm aHami3i mpaBoBij-
HOCHH I10 CYIOBHM CIIpaBaM, IO PO3IIISAANKNCS CyAaMHU KacalidHUX 1HCTaHMLiH,
BpaxoByBaJyacs MpPaBOBa XapaKTEPUCTUKA CTOPiH, MPEIMET MO30BY Ta IMiACTaBU
OCTaHHBOTO, a TAKOXK MarepiajabHi MPABOBIIHOCHHH, 10 CKJIAIKUCS MIXK JCpKABHUM
PEECTPATOPOM Ta MO3WBAaYaMH TI0 CTIpaBi. Y 3B’S3KY 3 UM CIIiJl BIAMITHTH HayKOBY
3aIliKaBJIEHICTh MOB’A3aHOI 13 BUSHAYCHHIM HaJIe)KHOI IOPUCIUKIIIT CIIpaB cyJam Ta
CYMDKHHX 1HCTHUTYTIB 13 00Ky BUCHHX 1HIIUX KpaiH [12—-14].

I3 MeTot0 3’siCyBaHHs NUISIXiB BUPIMICHHS Ti€l BUKIIIOYHOT TPaBOBOT MPOOIIeMH, sSKa
BUKJIaJIeHA MPH BU3HAYCHHI 3aBIAHHS CTATTi 1 3 METOI0 HAYKOBOTO OOIPYHTYBaHHS
nepcrekTuB (opMyBaHHS €TMHOI TPABO3aCTOCOBYOT MPAKTHUKH, TPOAHANII30BaHA TIPaK-
tuka Benukoi [lanatu BepxosHoro Cyay 10410 BU3Ha4eHHS IPEAMETHOI FOPUCAUKIIIT
oprasiB cy1oBoi Biagu. [Ipu 1iboMy co1ij1 3a3HaYHTH, IO TaKa IIPAKTHKA 3aCHOBaHA Ha
HAJICXKHIH MPaBOBIN OIIHIII MaTepialbHUX IPABOBIIHOCHH, HE € OJHOCTAHHOO Y MOJ1i0-
HUX TPaBOBITHOCHHAX, SIKI JOCIIIKYIOTHCS y JaHIi HAYKOBiH CTATTi.
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[IpaBoBa mo3wirisi BUIEBKa3aHOTO OPTaHy JT03BOJISIE BUSIBUTH Pi3HI MiIXOAH 10
BU3HAYEHHS MPEAMETHOT IOPUCIUKIIII CymiB. BinmoBigHo mo mepmoro, Benmka Ila-
nata BepxosHoro Cyny, BIAXOAs4d B JACSKMX BHIAJAKaxX Bia paHimie chopMoBaHOI
npaBoBoi no3utii BepxosHoro Cyny Ykpainu, IpUXOANUTE JO BUCHOBKY PO HEOOXi/I-
HICTh PO3IVISAY CHOPIB i3 JAepKaBHUMH PEECTPATOPaMU CyJaMH aIMiHiCTPaTUBHOT
ropucaukiii (mocranoBu Benukoi [Tanmatu BepxosHoro Cyny Ta Bepxosaoro Cymy
y ckiazi xoserii cynaiB Kacaniiinoro anminictpatuBHoro cyay Bin 10 kBitHs 2018 p.
y capasi Ne 808/8972/15, Bin 04 kBitHs 2018 p. y cipasi Ne 826/9928/15, Bin 04 kBit-
Hs 2018 p. y ciipaBi Ne817/567/16, Bim 14 6epesnst 2018 p. y cripasi Ne619/2019/17,
Big 11 xBitHS 2018 p. y cripaBi Ne 161/14920/16-a, Bix 27 motoro 2018 p. mo crpasi
Ne 826/2693/17, Bin 06 mrotoro 2018 p. mo crpasi Ne 826/12626/15) [15].

Jpyruii miaxin 1o BU3HAYSHHS IPESAMETHOT FOPUCIUKIIIT 10 criopam 3 JiepKaBHH-
MU peecTpaTopaMu pedoBHUX IpaB Ha HEpyXoMe MaliHO, copMoBaHUi Bennkoro
[Tanaroro BepxoBHoro Cyny, CBiT4UTh PO HEOOXiJHICTh BUPIIICHHS 3a3HAUYCHUX
CIOpPiB CynaMu UBLIBHOT Iopucaukuii. [Ipo 1e 3a3HavaeThCs, HaPUKIIAZ, B IOCTa-
noBax Benmuxoi [lanatu Bepxosnoro Cyny Bix 4 xBiTHs 2018 p. Ne817/1048/16, Big
14 6epesns 2018 p. Ne396/2550/17 [15].

IIpote Taka pi3zHa nmpakTuka Benukoi [lanarn Bepxosroro Cymy He CBITUHTH TIPO
11 HEOMHO3HAYHICTE Ta cynepeuwnuBicTs. Cya KacariiHol 1HCTaHIIii 3p0OuB pi3HI BU-
CHOBKH II0I0 IPEAMETHOT FOPUCIMKIIT CY/IiB Ha MiJCTaBl PETEILHOTO aHaJIi3y MaTe-
pialbHUX MPABOBIIHOCHH, IO CKJIAIHCS MK CTOpoHamu cropy. OOrpyHTyBaHHs
CIPaBeJIMBOCTI BUCHOBKIB, BU3HAYCHUX NpU (HOpMYBaHHI JIPyroro miaxomry A0 BU-
3HAYCHHS NPEIMETHOI IOPUCIUKLIT, BUKIAJICHUX y MMOCTAHOBAX, 3a3HAYCHHX Y I10-
nepeaHbpoMy ad3alli, 3aCHOBaHE Ha LIMBUILHO-IIPABOBOMY BiATIHKY MarepiajlbHO-IIpa-
BOBUX IpaBoBigHOCHH. [Ipy 1bOMyY HOCHTIKEHHS 3MICTY BKa3aHUX IIOCTAHOB J03BO-
Jsi€ IPUUTH A0 BUCHOBKY IIPO T€, L0 CHOPH Y LMX BHUIIAJAKaX i3 AepKaBHUMHU
peecTparopaMy IIpaB Ha HEPYXOME MAaHO Ta iX O0TSDKEHb I'PYHTYBAJINUCS HA PI3HOMY,
B OLIBIIOCTI BUMAAKaX, TPAKTyBaHHI YMOB IIMBUIBHO-TIPABOBUX YTOJ Ta IX 3MICTY,
a TAaKOXK YMOB BUKOHAHHS MK 3a3HaYCHUMH TOCAJOBUMHU 0CO0aMU Ta 0co0amu, sKi
BBaYKAJIM CBOE MPaBO MOPYLICHUM BHACIIAOK HEMPABOMIPHUX, Ha IX AYMKY, il 4u
0e31isITbHOCTI TAKUX MOCaJOBHUX 0Ci0. | 3BepHEHHS 10 Cyly y TAaKUX BUIMAAKaX IPYH-
TYBaJIOCSl HA HUBIJILHO-IIPABOBHUX NMPABOBIJHOCHHAX, L0 MaJIM CHIPHUN XapakTep.

Boanowac nmpaBoBa no3unis Benwkoi [anatu BepxosHoro Cymy 10 BU3HaueHHS
MIPEIMETHOI IOPUCINKIIT, chopMOBaHa TPH BUPIIICHHI CIIPaB, IOCTAHOBHU TIO SKUM
yXBaJIeHI Mpu GOPMYBaHHI TIEPIIOTO M AXOTY, CBITIUTE PO HEOOXITHICTh 3BEPHEHHS
3 MMO30BOM Ha HE3aKOHHI Jii 9M 0e3AisIbHICTh Aep)KaBHOTO PEECTPATOpa PEYOBUX
[paB Ha HEPYXOME MaiHO Ta TX OOTSKEHb J0 aJMIHICTPATUBHOTrO cyay. ToMy 10
IOPUCIUKIIIT aIMIHICTPATHBHOTO CYJy CJIiJl BITHECTH 1 CIIipHI IPAaBOBIIHOCHHH, KOTPi
€ 3mictoM cripaBu Ne 826/12122/17, mo posrnsigaerbes KacamiitnuM agMinicTpaTus-
HUM cyaoM y cknaai Bepxosunoro Cyny [15]. Takuii BUCHOBOK OOIPYHTOBY€ETHCS
@
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MepeayciM THM, IO BUXOASYH i3 3MICTY MPABOBIAHOCHH, IO € MMPEAMETOM PO3TIISIAY
BUINIE3a3HAYEHOI CTIPaBH, y CIIOPi HasIBHA BiICYTHICTh IIUBITEHO-TIPABOBOTO «3a0apB-
JICHHSD» Ta HasBHA MyOJIIYHO-IPABOBA O3HAKa CIIOPY, IO BUKIIMKAE HEOOXITHICTH
BIZTHECEHHS HOTr0 JI0 MPEIMETHOI IOPUCIUKIIT aMIHICTPATUBHOTO Cyay. Y JIaHHX
Bunagkax Bemukoro [Tanaroio Bepxosuoro Cymy 3ayBaxyeThCsl, [0 BU3HAYAIHHUM
KpHUTEPieM BiIHECEHHS CIIPABH 0 CIIPaB aAMIHICTPaTUBHOT IOPUCAUKIIIT € HAsBHICTD
SIK CTOPOHHU Y CHpaBi Cy0’ €KTa BJIaJJHUX TOBHOBAKCHb T4 BUKOHAHHS HUM Y CIIIPHUX
BiTHOCHHAX yHpaBIiHChKUX QyHKLIH (mocTanoBa no cripasi Ne 808/8972/15, mio Oyna
npeameroM po3rsiny Bemwkoi [lanarn BepxosHoro Cyny). Benuka [Tamata Bepxos-
Horo Cymy BBakae, IO CIIOPH, SIKi BHHUKAIOTH 3a yUacTIO Cy0’€KTa BIAHUX MTOBHO-
Ba)KEHB 3 METOIO peaii3amii y CripHUX BiZTHOCHHAX HaJaHUX HOMY 3aKOHO/IaBCTBOM
BJIaJIHUX YIPABIIHCHKUX (DYHKIIIH, € MyOIiYHO-IPABOBUMH. 32 TaKUX OOCTaBUH
BHCHOBKH CYJIIiB IPO T€, 1[0 TaKi CIOPH MiUISTAI0Th PO3IJISLAY B MOPSJIKY IHIIOTO,
KpiM aaMiHICTPaTUBHOIO, CYJIOUNHCTBA, € IOMUJIKOBUMH Ta HE BiAMOBIAAIOTH (akx-
THUYHUM OOCTaBMHaM crpaBu (moctanoBa Benukoi Ilanatu Bepxosnoro Cyny mo
crpaBi Ne 826/9928/15) [16; 17].

Busnauaroun nipu hopMyBaHHI MEPUIOTO MiAXOMY MaTepiallbHO-TIPABOBE MiJI-
TPYHTTS IS BU3HAYEHHS MPEIMETHOI IOpHCANKINI cymiB, Benuka [lamara Bepxos-
Horo Cyny 3a3Haqae Ipo Te, 110 CIIOPH 110 TAKUM CIIpaBaM i3 JepKaBHUM PEECTPaTO-
POM 1110J10 HOTO HEMPAaBOMIPHUX il Yu OC3/isIbHOCTI HE MOBUHHI MaTH I[UBIJIbHO-
IIPaBOBY OCHOBY. 32 HassBHOCTI TaKKX O3HAK CIip HAOyBa€e XapakTepy MmyOoaigHo-Ipa-
BOBOI'O CIIOPY i3 Cy0’€KTOM BJIaJHUX MOBHOBAXKCHb Ta MA€ PO3IJISAIATUCS IO CYTI
CyZloM aaMiHicTpaTuBHOI ropucaukuii. 3a npunucamu 1. 7 4. 1 ct. 4 KAC VYkpainu
(y pemakuii 3akony Ne2147-VIII), cy6’ekToM BlIagHUX MOBHOBAa)KEHb € OpraH Aep-
YKaBHOI BJIaJM, OpraH MiCLIEBOTO CAMOBPSLLyBaHHS, 1X 10Ca0Ba YM CIIy>k00Ba 0co0a,
iHIMH cy0’€KT TpH 3AiHCHEHHI HUMU ITyOJiYHO-BIAHUX YIPABIiHCHKUX (YHKITIN
Ha I11JICTaB1 3aKOHOJABCTBA, B TOMY YMCJII HA BAKOHAHHS JI€JIETOBaHUX I0BHOBAXEHD,
a0o HaJlaHH1 anMiHicTpaTUBHUX mochyr [18].

3wmict iHmux nocranoB Benukoi [Tanatu Bepxosuoro Cyny, B skux copmMoBaHa
nepiua 3 BUIICBKA3aHUX MPABOBUX MO3ULIH BU3HAYEHHS MPEAMETHOT IOPUCIUKIIIT
aAMIHICTPAaTUBHUX CYAiB MO MPaBOBIIHOCUHAM, aHAJOTTYHUM 13 3MICTOM CHIpHUX
MpaBoBigHOCHH 10 cripaBi Ne 826/12122/17, mo posrisnaeThes Kacarifinum anMmiHi-
CTpaTUBHHUM CyloM y ckiaji BepxosHoro Cyny [19], 3BoauThes 10 Takoro. CucreM-
HUH aHaJi3 sIK HaBEJICHNX HOPM, TaK i moyiokeHb 3akoHy «IIpo meprkaBHY peecTpartito
PEYOBHX MPaB HA HEPYXOME MaitHO Ta 1X 00TsHKEeHB» (30KpeMa, 1. 1 4. 1 ¢T. 2, cTarTi 6,
10) mae mijgcTaBy ASIS BUCHOBKY, IO JIEPYKaBHUI peecTpaTop € cyd’ €KTOM BIaJHHUX
IMOBHOBAXCHb, OCKIJIBKHU 3/IIHCHIOE JICIICTOBaH]1 TOBHOBAKEHHS, & TOMY FOPUCIHUKIIS
aJIMiHICTPaTUBHUX CY/iB MMOIINPIOETHCS Ha CIIPAaBH 32 YYacCTIO BUKOHABYMX OpPTaHiB
3 IUTaHb JePKaBHOI peecTpalii peyoBHX MpaB Ha HEPyXOME MallHO Ta IX 0OTSKEHB,
SIKi BUHUKAIOTH I11]] 4aC BUKOHAHHS MIOBHOBAa)KEHb Y BKa3aHil cepi Ta He MoB’s13aHi
L ]
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13 IMBUTBHUMH MaTepiaIbHIMHU TTPaBOBITHOCHHAMHY, Ha MiJICTaBi AKUX BiI0yBa€THCS
JIep’KaBHA PEECTpAIlisl BUIIIEBKAa3aHUX MTPaB.

3Bakatoun Ha BuKnajeHe, Benuka [lanara Bepxosnoro Cyny niiiiiia BUCHOBKY,
IO CIip, SIKUH € MPeMETOM CYJ0BOTO PO3INISIy Ta HE MOB’SI3aHHN 3 BUPIILICHHSIM
MUTAHHS 11010 PEYOBOT0 MPaBa, HAICKUTH JI0 MyOJiYHO-TIpaBoBOTO. BiH, KpiM TOTO,
Ma€ BUHUKATH 32 YUaCTIO Cy0’ €KTa BIaIHUX IOBHOBAKCHD, SIKUH pealli30ByBaB Y CITip-
HUX TIPaBOBITHOCHWHAX HAaTaHI HOMY, YMHHUM 3aKOHOJABCTBOM, BJIQ/IHI YIIPaBIiHCHKI
(hyHKIIiT CTOCOBHO JIep>KaBHOI peecTpallii mpaB Ha HEPYXOMe MaiHO Ta X 00TSIKEeHb.

JocunikeHHs 3MICTY IPaBOBIAHOCHH, 11O CTaJIH MPEAMETOM AaHOi HAyKOBOi
CTaTTi, 30KpeMa Ipu aHali3i mpaBoBiZHOCHH 10 crpasi Ne826/12122/17, mo pos-
msgaeTbes KacamiiiHuM aJiMiHICTpaTUBHUM CyZIoM Y ckiiajii Bepxosuoro Cymy, 1o-
[IIBHO XapaKTepU3yBaTH SIK Taki, 0 MalTh MyOIiYHO-IPABOBUI XapakTep i3
cy0’€KTOM BITaIHUX ITOBHOBA)XKCHB Ta HE TIOB’s3aHI 31 CIIOPOM TIPO TIPABO ITUBIIBHE.
Taxuit BUCHOBOK 3pOOJIEHWH Ha ITiICTaBi aHaJli3y MpeIMeTa Ta ITiIcTaB mo30By. [Ipen-
METOM T030BY € BU3HAHHS MPOTUIIPABHUM Ta CKacCyBaHHsI PIIICHHS JAEPKaBHOTO
peecTparopa Mpo peecTpanilo mpaBa BIACHOCTI HAa HEXKWUTIOBE MPUMILICHHS
13000B’s13aHHS IEPKABHOTO PEECTPATOPA BiTHOBUTH B JlepKaBHOMY peecTpi pedyoBUX
MpaB Ha HEPYyXOMe MaifHO 3aIuc Mpo MPaBo BIACHOCTI. J{o mijcTaB 030BY HAJNEKATh
HE MMOPYIICHHS pEY0OBOTO IpaBa (HasBHICTh SKOTO Oyia O IMiIcTaBOIO JUIsl 3BEPHEHHS
i3 TT030BOM /IO CY/Iy B TIOPSAKY IIUBUTEHOTO CYAOYHHCTBA), & MOPYIICHHS AePKaBHUM
pPEECTpaTOpPOM ITiJT Yac BAMHEHHS peecTpalliitHoi aii (peecTparlii mpaBa BIACHOCTI Ha
HEpyXOMe MaifHO) HOpM IyOJIiYHOTO mpasa.

BUCHOBKH

AHaJi3 TPaKTUKXA 3aCTOCYBaHHS HOPM IIPOIIECYajbHOTO 3aKOHOJABCTBA TPHU BH-
3HAYeHHI KPUTEPiiB CYIOBOT FOPUCIUKINIT TIO CTIpaBaM, 10 PO3TIISIAIOTHCS y CTATTi,
CBITYUTH MPO CKJIAJHICTH i1 BCTAaHOBIIEHHS. Taka CKJIaIHICTh 00YMOBIIOETHCS HE00-
X1IHICTIO PETENILHOTO aHalli3y MaTepialbHUX MPAaBOBIJHOCHH Ta iHIINX KOMIOHEH-
TiB, PO 11O HIjla MOBa Buile. Ha mijicTaBl HaBeJCHUX MPUKIIAIB MOXHA 3pOOUTH
BHCHOBOK, 30Kpe€Ma, Mpo T€, [0 ITOBHOBAXXEHHS aAMiHICTPAaTUBHUX CYIiB, yPaxoBy-
FOYM MaTepialbHi IPaBOBITHOCHHHY, TOIMHPIOIOTHECS Ha chepy CYmiB aaMiHICTpaTHB-
HOT ropucaukiii. Taknii BUCHOBOK 0OyMOBIIEHWH, KpiM BHIIIEBKa3aHOTO: 1) BiiCyT-
HICTIO SIK LMBIJIBHO-IPAaBOBUX O3HAK CHOPY, TaK 1 iCHYBaHHS LUBiIBHO-IIPABOBOTO
CIOpY IIIOJI0 HEPYXOMOTO MaiiHa; 2) CIOpPOM i3 Cy0’€KTOM BIJIaJIHUX TTOBHOBa)KEHB
1IOJI0 3/IHCHEHHS BJIAJ{HOI YIPABIIHCHKOI JisNIBHOCTI, IMOB’S3aHOK0 3 JCPIKABHOIO
pEECTpAIIi€r0 TIPaB HA HEPYXOME MaiHO Ta iX OOTAKCHb.

Kpim Toro, ckimagHicTh y BU3HAYCHHI HAJICKHOT CYIOBOT IOPUCIUKITIT 00yMOBITIO-
€THCS JOBOJII PO3TATYKEHOIO CHCTEMOIO OPTaHiB CyIOBOI BIaau B YKpaiHi, mo o0y-
MOBJIIO€ HEOOXiTHICTh 3aCTOCYBaHHS HOPM Pi3HUX MpOIeCyaJbHUX Taiy3eil mpasa
IIpY BU3HAYCHHI HacamIepe | FOPUCIHKITIT Cyy.
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HIERARCHY OF APPLICATION OF SOURCES OF LAW
IN PRIVATE LAW CODES — CONSIDERATIONS
OF THE USE OF ANALOGY DE LEGE FERENDA

Abstract. Commercial law is an important part of jurisprudence, since it controls commercial
or trading activities. It represents a complex of norms of private law, controls relations between
enterprises, and contributes to the implementation of their business activities. Therefore, the
main purpose of the work is to learn the hierarchy of the application of law sources in the private
law code, as well as aspects of the use of the de legeferenda analogy. The questions of vertical
structure, conceptual definition and subsequent application of sources of law are considering
in the paper. It was analyzed the Commercial Code on the example of the Republic of Slovakia
and the Czech Republic. It has been established that the legal system as a whole is reasonably
considered to be a rational and moral method of regulating public life. It is found that the de-
velopment of legal discipline requires the participation of research officers. Since this can be a
major incentive for the legislation development in a broader perspective for the benefit of the
national economy.

Keywords: Slovak Commercial Code, political influence, obligation, judicial decision, legisla-
tor.

INTRODUCTION

With regard to the scope of this publication, the present article discusses and exam-
ines the issues of vertical structure, conceptual definition and subsequent application
of the sources of law [1], which create an integral part of private code, such as the
Civil Code [2] and the Commercial Code [3]. With particular regard to the ongo-
ing recodification of private law in the Slovak Republic and the already completed
recodification process in the Czech Republic, we are attempting, with the help of
spatial legal comparison and other scientific methods, in a wider context to reveal a
platform for the hierarchical use of these specific sources of law. From the point of
their legal nature, they serve subsidiarily, in order to regulate those legal relations
that are not (expressly) regulated by the law.

Due to the complexity of social relationships and the generality of the issued
law, there may be a situation where this law is inapplicable (inappropriate) for all
the cases that may occur in practice. As the legislator (despite the endeavor) cannot
abstractly predict the plurality of social relations in their real form, the so-called
L ]
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vacancy may appear. When this vacancy (deficiency) occurs in the law and it is not
objectively possible to supplement or change the legal norm, it is accepted (espe-
cially) in the private law sector to decide on the respective social relationship, not
explicitly regulated by the law, by using the analogy (legis or iuris) [4]. The origins
of the supportive application of the sources of law can best be observed in commer-
cial law, in particular in the Slovak Commercial Code. The Code regulates the posi-
tion of entrepreneurs, business engagement relationships, as well as some other
business-related relationships. In the first place, in the provisions of § 1 sec. 2 of the
Slovak Commercial Code the vertical structure of the use of the sources of law is
defined, which served as a substitution function and thus should fill a certain va-
cancy (gap) in the law. Secondarily, provided some issues cannot be solved in ac-
cordance with these special provisions, then it should be solved under the civil law
provisions. Thirdly, if it cannot be solved under these general regulations, it shall
be solved according to usual business practices.

If there is no usual business practice, then the principles, on which the Commer-
cial Code is constituted, shall be applied. This order (hierarchy) of use of these law
sources in Slovak private law is in fact quite unusual. The origin thereof dates back
to the early 1990s. At that time, the business environment was just beginning to
emerge. In the first place, it was the necessity to ensure a higher (stronger) legal
certainty during the economic transformation, which led to the priority positions of
civil law instead of business practices. They were not yet (and could not) been pro-
perly installed in the application practice. Apparently, it could only be created with
the (gradual) development of the business relations in the terms of free market.

In the current situation of market economy and patterning and shaping of com-
mercial practices connected thereto, it is possible to agree with the opinion (mostly
presented by the commercialists), that the usual business practice in the hierarchy of
commercial law sources were (considered) temporal for the limited period of time
only until the creation of the standard business relationships. In the current (complex)
period it is the right time to reconsider the use of analogy legis before the subsidia-
rity of business practices. As far as the applicability of the analogy legis is concerned,
it must also be considered that it is (still) the application of written law. Efforts to
change this arrangement can be seen in the context of recodification movements in
private law in the Central European area. The Slovak Civil Code in its (several) pro-
visions permits, or directly refers to the use of the analogy legis. For example, pursu-
ant the provision of § 491 sec. 2 of the Civil Code, obligations arising out of the
contracts (that are not regulated by the law) shall be governed by the provisions of
the law which govern the obligations of the same (closest) nature, unless otherwise
stipulated by the contract itself. When applying private law institutes in practice, it
is desirable to point out that parties may exclude the use of dispositive provisions of
the law provided they do not violate its mandatory provisions [5].
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At the same time, under the provision of § 853 sec. 1 of the Slovak Civil Code,
there is the general provisions clearly declaring the requirement of the application of
analogy legis. It stipulates that the civil relationships, unless specifically regulated
by the Civil Code, are governed by the provisions of this Code, which govern the
relations with the content and purpose closest to them.

Although they are (seemingly) renowned legal institutes in domestic and com-
parative legal theory, opinions on some issues ambiguous. We could point to them
in terms of conceptual definition, internal composition and determination of a legal
nature [6]. Suggestions from the academic environment as well as form the applica-
tion practice clearly indicate the need to address the use of sources of law in private-
law codes that have been significantly influenced (modified) since the creation (setting
up) of the free market environment in the early 1990s. This was at the time of transi-
tion from the administrative economy system to the market economy [7] and also the
adaptation of the national legislation (primary and secondary) to the legal acts of the
European Union with a view to harmonizing the legal environment. The outcome of
this noble process is to move towards (gradual) targeted unification of European
private law. Also, on the basis of the above mentioned facts, the active effort (need)
of the recodification of (whole) private law can be clearly observed. For the pur-
poses of this article, we want to focus the attention on the hierarchy of the use of new
specific sources of private law that already embody or could directly incorporate the
doctrinal interpretation platform into the legal acts (codes). Its legal commitment
thus (for the first time) finds its place in the recodified private law system in the Czech
Republic and in the future, perhaps, it also shall be the part of the legal system of the
Slovak Republic.

1. GENESIS OF THE LEGISLATIVE INTENTION FOR THE CREATION
OF LEGAL INSTITUTES

In this part of the article, we will try to clarify the genesis of the legislative inten-
tion for the creation of legal institutes directly related to the analyzed issues in the
context of the ongoing recodification of private (including commercial) law in the
Slovak Republic, as well as successfully completed projects in the Czech Republic
by adopting a new (modern) The Civil Code [8] and related legislation.In the Slo-
vak Republic, the intended legislative project on private law recodification basically
focuses on two essential conceptual solutions. The first is the monistic concept that
the (new) Slovak Civil Code shall include all fundamental private-law relationships;
including family law and the unification of (fragmented) various obligations. On the
other hand, there are (other) legal opinions that point to the need to keep business
law and civil law in two separate (different) codes.However, the monistic concept
is the leading idea, emphasizing, that it is not intended to commercialize the civil
law, but to inevitably and usefully integrate the private law sector. Thus, it is in ac-
cordance with European-wide trend of codification, especially those taking place in
L ]
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many Central and Eastern European countries [9]. The outcome of the Slovak pro-
ject of private law recodification could point atthe adoption of the Civil Code.

It is the civil law that due to its nature and place in the system of private law in
the legal order of the continental legal system creates the prerequisites for covering
the general private law through the "all-comprising" code, such as the Civil Code.
The truth is, that the civil law essentially applies to all personal and property rights
of a private law nature, irrespective of the subject matter of the relationships governed
by the law; and the persons between whom the private relations are created.On the
other hand, the specific legal regulation contained in the Commercial Code (which is
at present in force in the Slovak Republic only) is governed by general private law
on the basis of the principle of subsidiarity. We refer to the rule lexspecialisdero-
gatlegigenerali, under which the commercial law regulates (only) certain features of
a specific (sophisticated) area of private law relations, which is generally not governed
by the legislation applicable to all private law. It has to be noted that the legal order
of the Slovak Republic is based on a continental legal system [10] using the written
law (lexscripta) only, and is based on the foundations of Roman law. In its essence,
it does not accept the judiciary (court) decisions to be the source of the law; and the
court’s decision-making power is not limited to judging cases based on the law of
precedents (Case Law); i.e. only following the previous enforceable judgments. Each
case is dealt with and decided upon individually; under the iusdicit inter partes prin-
ciple [11].

2. COMPARATIVE ANALYSIS OF THE CIVIL CODES OF THE CZECH
AND SLOVAK REPUBLICS

In the new (progressive) Civil Code in the Czech Republic, the monistic concept
is applied. The completed recodification of Czech private law has unified private
law into one code, which excludes legal institutes regulating commercial companies
and private international law.Here we consider it appropriate to emphasize, that the
basis for the preparation of this law (the Czech codification) was the professional
legal work with the support of the respective state authorities. However, in the draft-
ing and adoption of the law, there was a particular relevance to political influences,
overlapping with the influence of various interest entities, whether institutionalized
or informally formed ad hoc, often influenced by media action [12]. Putting legal
standards in line with changing social relations can not always be just filling the
vacancies; i.e. law-making through the interpretation of laws, not reflecting current
trends in the law development. If there is a fundamental change in social relations,
the creation (issue) of new legal regulations should be a consequence. We would like
to emphasize that the legislator has, while reflecting of social changes in the context
of private relations, according to our (modest) opinion, properly incorporated into
the provision of § 10 sec. 2 in the new Czech Civil Code the direct reference (taking
into account the need) o the status of legal science (education) [13]. The doctrinal
@
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interpretation of the law in the Czech recodified regulation became legally binding
and it has the status of a full-qualified source of law in private law relations. Simi-
larly, the drafting of the paragraph of the forthcoming issue of the Slovak Civil Code
also provides for the use of analogy, which includes application of predominant
status of the legal science within the regulation of private rights and obligations [14].

Doctrinal (scientific) interpretation is an examination of the law in force (but also
reflects the de legeferenda considerations), since interpretation is fundamentally
important to correctly explain the content of the legal norms. It could be a suitable
way to positively affects private-law relationships in application practice. Hereby we
refer in particular to respected and accepted legal opinions of renowned scientific
capacities, which, in particular, by their scientific erudition and argumentation, enjoy
a deep degree of seriousness on the part of the legal public and, above all, in the
sphere of application practice. Their renowned knowledge comes mainly from the
publication of legal scientific monographs in their home country and also abroad,
comments on (essential) generally binding legal regulations, their remarkable attitudes
in scientific and professional legal periodicals, etc.At this point, we would take a plea-
sure to present the well-respected and renowned experts, representatives of legal
science, whose long-established scientific scholarship is well known both in the
Slovak Republic and in the European Union. With regard to the scope and the focus
of this article, we want to present representatively the legal scientists, such as: prof.
Dr. JUDr. Karel Elias [15; 16], prof. JUDr. Marek Stevéek, PhD. [17], prof. JUDr.
Pavel Holldnder, DrSc. [18], prof. Bénédicte Fauvarque-Cosson, PhD. [19], prof.
Hugh Beale, QC, FBA [20] and other precious professors worth (not only) of our
attention.

We also want to make a few comments in this context on the judicial (court)
decisions, which has an essential meaning in using analogy. The new Czech Civil
Code envolves the idea, that in the legal completion of the law and the filling of the
vacancies in the law, respecting the principle of prohibition of denegatioiustitiae, it
is not possible to allow the arbitrariness to take place. Therefore, in the provisions of
§ 10 sec. 2 it stipulates that the legal case shall be decided upon in accordance with
the principles of justice and legal regulation; taking into consideration also the state
of legal science and actual decision-making practice. The result thereof shall be a
good arrangement of rights and obligations, respecting the habits of private life, and
therefore reasonable judgments according to the rules of equity [21]. The proposed
wording of the second paragraph does not stipulate that the judiciary’s opinion should
reflect the existing judicial practice or doctrine. However, it must be based on its
knowledge and it must be substantiated. Although the Czech Civil Code expects and
accepts the judiciary law-making, it also determines certain limits within the lines of
the continental legal system [21].

At this point, however, we want to give an interesting view by prof. Pavel Hol-
lander, on the question of the reasoning of judicial decisions. Knowing that the law
L ]
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can be interpreted in a number of various ways, it also has the impression that many
solutions simply cannot be the part of the normative space. On the one hand, he is
the advocate of a creative, judicious approach to the law (judicial law-making) he
claims to be necessary. On the other hand, however, he considers that it is also neces-
sary to develop a methodology that prevents judiciary arbitrariness that is conceptu-
ally outside the system set up by the legislator [22].The court has the status of issuing
judgments (judicial decisions) that adequately remedy the vacancies of law, while
specifying the legal framework by defining the interpretation of specific private law
standards. A contrario, however, there may be an undesirable (unusual) situation in
the application practice, when the law permits (only) a clear interpretation of the rule
of law, and the interpretation in a lawful judgment of the court might misinterpret it.

Therefore, we must note that in the Slovak Republic, the Supreme Court of the
Slovak Republic provides a regular, annual publication of the Collection of the Su-
preme Court’s Opinions and Decisions of the Courts of the Slovak Republic. We have
to add, that in terms of form of publication, this set of relevant judicial decisions does
not include normative acts, since the interpretation contained therein is not legally
binding [23-29]. However, its content may be considered inspirational in the respec-
tive specific case.

CONCLUSIONS

The hierarchy of the use of sources, applicable in the private law, is reconsidered in
new contexts within the current recoding motions. The research is still actual; we
could say that it is a timeless and interdisciplinary topic that raises the attention of
law theorists and recodifiers not only in the field of private law. An important issue
of (private) law-making is the effective publication of legislation, allowing proper
orientation in the postmodern multilingual legal order; or even the guidance in in-
teroperable legal systems. The challenge for access to law is the postmodern com-
plex structure of law, characterized by multicentrism of law-making, hypertrophy of
legal regulation, exceptionally high rate of change of legal norms and complicated
interconnection of legal norms, and their considerable refinement by the juridical
decision making.

In conclusion, we want to emphasize that the legal system as a whole is reason-
ably expected to be a rational and moral method of regulating public life. Therefore,
in the framework of ongoing discussions (which are always open), emphasis should
be placed on incentives from academics active at universities (law faculties) and
academic science institutions, from representatives of professional organizations, as
well as from public institutions (institutional arbitration courts and chambers of com-
merce), to the thorny application and legal theoretical questions of the legal system.
In the area of legal discipline, this can be a major stimulus for the development of
legislation, in a wider perspective for the benefit of the national economy also.Some
@

227



Bicuuk Hauionaabnoi akagemii npaBorux nayk Ykpainn Tom 25, Ne 3, 2018

suggestions presented in this article are to be understood only in terms of academic
opinions and de legeferenda proposals.
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COMMODITY SECURITIES AS AN OBJECT
OF CIVILIAN RELATIONSHIPS

Abstract. The country’s transition to a market form of organizing social production and the
circulation of products caused profound changes in the economy. The formation of joint-stock
companies, the transformation of state and municipal enterprises into joint-stock companies,
through privatization, are associated with a wide issue and circulation of securities. Therefore,
the main purpose of the work is to study the characteristics of commodity-oriented securities as
objects of civil legal relations. It was determined that the bill of lading is written out on the form
of the established form with the obligatory observance of'its details, which identify the scope of
rights contained in its text. It has been established that a characteristic feature of a title-deed
security is its one-sidedly binding character. It was determined that the bill of lading, as a uni-
versal type of security, testifies to the contract of carriage, provides the right to physically de-
livered goods, is a receipt that confirms the delivery of goods to the carrier.

Keywords: bill of lading, civil liabilities, contractual theory, warehouse certificate.

INTRODUCTION

Development of commodity securities has a long history. Allegedly, they have
appeared due to the needs of commercial transactions. Initially, only material objects
participated in commercial transactions. Active circulation of commodity and money
supplies was restrained by means of the traditional method of transferring property
to an individual, more specifically — transferring a commodity over a distance and its
actual handing over to the new owner. Acceleration of carrying out of commercial
transactions required active use and transferring not material values themselves, but
their fictio, i.e. commodity securities.

The author agrees with the opinion of the majority of researchers, which consists
in the thought that the very first document of title widely used in law is the bill of la-
ding. The reason of appearing such phenomena in law is the role of maritime trade in
the medieval economy. Objectively, development of maritime trade resulted in appear-
ance of such legal instrument, which would ensure the possibility of multiple transfers
of property rights to commodity without the possibility of gaining actual title to it.
Increased volumes of the carried cargoes and carrying out goods exchange operations
with him, on the one hand, the impossibility for the ship master to follow strictly in-
structions of the consignor in matters of duration of stand stills, change of the course,
on the other hand, as well as the impossibility of escorting every single consignment,
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on the third hand, made presence of the cargo owner on board needless. Services of
proxies begin to be used in the practice of maritime trade. Along with that, the neces-
sity of documenting the fact of acceptance of cargo for carriage by means of issuing
the appropriate confirming document arises. The goal of such novelty was the neces-
sity of confirming assuming obligations by the carrier to the cargo owner regarding
carriage of cargo and the possibility for the cargo owner to dispose of it within the time
of its carriage through handling the respective certification document [1; 2].

It should be noted that a certain amount of time was needed for formation of the
social stratum of merchants and ship masters before the possibility of using such docu-
ment as a symbol of commodity appeared. Initially, an excerpt from a vessel’s register
made by a naval writer functioned as such document. Gradually this kind of document
evolved into the master’s receipt, which was named cognoissment (French) or bill of
lading (English). By the 17" century such document took its final shape as the bill of
lading.

Within a period of time, development of maritime trade resulted in formation of the
system of warechousing the carried commodity. Many scholars refer appearance of the
first commodity warehouses (entrepots) to France of the end of the 17" century [3].
Thus, regular movement of large consignments in the market economy environment
unavoidably called for the necessity of their storage in special premises designated for
sales, i.e. commodity warehouses. Historical records testify that as far back as in 1709
first small docks were built in Liverpool; they were used for warehousing of com-
modities pending custom dues payment. After a while other warehouses for other com-
modities appeared. Along with that, it should be noted that economic value of com-
modity warehouses is not limited by storage needs.

Irrespective of the fact that maritime trade became the key factor furthering devel-
opment of warehousing, the need in crediting goods exchange operations triggered
development of industrial warehousing. This resulted in commodity warehouses issuing
specific documents certifying commodities acceptance for storage. Such documents did
not just certify civil debts of the warehouse agent, but also for operations of granting
loans under the respective commodity. The main benefit consisted in creating a new
type of trade credit based on the mortgage right, not the exchange one. The owner of
commodity, if he found its sale not profitable for himself, could take a loan handing
over a certifying document in exchange. With that, the mortgage right to the commod-
ity arising for the creditor was subject to cession to other people. Such cession was
achieved by means of transferring the issued document certifying the ownership right
to the commodity kept at a commodity warehouse. Growing needs of exchange trade
boosted improvement of the system of warehousing of carried commodities, which
resulted in appearance of such document as the warehouse certificate.

For the commodity stored at the commodity warehouse a document consisting of
two parts was issued. One part of the document represented a receipt certifying the
L ]
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ownership right to the commodity; the other one — the warrant, which the owner of
commodity issued as a mortgage certificate when obtaining a loan.

It should be noted that the characteristic feature of such documents consisted not
much in mentioning the fact of placing the commodity for storage by a certain person,
but rather in the right of such person to get such commodity back at any time, or dispose
of it by means of determining the legal fate of the document certifying the respective
scope of rights of its titleholder. By the 16™ century legislations of the majority of Eu-
ropean states recognized the right to the existence of the institute of bill endorsement
for documents certifying legal relationships in respect to cargo carriage and storage of
commodities at the commodity warehouse. Disposal of commodities within the process
of its transportation or warehousing without actual owning them becomes possible. In
other words, the bill of lading and warehouse certificate respresent securities known as
commodity securities.

1. CHARACTERISTIC FEATURES OFCOMMODITY SECURITIES

According to M. M. Agarkov, commodity securities embody the right to receipt of
the commodity and its disposal by means of disposing the document itself “represent
and replace the commodity in trade operations”, i.e. corresponds to “setting its
transfer equal to transfer of the thing represented by it” [4].

Within the securities system commodity securities represent one of the most inte-
resting and complex, and, in the same time, the least studied type of securities. Being
the type of securities, nevertheless, the latter ones do not possess their basic classical
property — abstractness, which means that the right expressed in a security doesn’t
depend on the underlying transaction. Commodity securities, which include the bill of
lading and warehouse certificate, are called causal securities. Their causa is the fact of
acceptance of a certain commodity by the warehouse for storage or handing over of
cargo for carriage. It should be noted that this doesn’t deprive such securities of the
characteristic of public reliability. This characteristic is reflected in the fact that the
person, who acquires the security bona fide, also acquires the right in the same scope
as recorded on paper. From this it follows that against the requirement of the security
holder objections not based on its invalidity cannot be raised.

Commodity securities represent an object of civil law sui generis. In view of its
causality, they serve as confirmation of conclusion of the respective civil law contract.
At the same time, securities cannot be considered as the contract itself. The main argu-
ments are as follows:

1. The characteristic feature of the commodity security is their unilaterally binding
nature. The titleholder of a security just has the right of claim stated in it on behalf of
the obligor. His rights are not inconsistent with the obligation of performing certain
actions in favour of third persons. Meanwhile the contract represents the bilaterally
binding transaction, in which — the right of one person corresponds to the scope of its
liabilities towards the other.
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2. The main feature of commodity securities is the possibility of exercising the right
constituting its meaning by means of their presentation to the obligor. Rights and obli-
gations being the essence of the contract shall be exercised / fulfilled by the parties
without presenting it.

3. The Contract can be in oral form, and in certain cases it may be concluded by
means of performing implicative actions by the parties. Commodity securities shall be
issued in written form only with clearly defined requisite details, failing which they
shall be invalid.

4. Commodity securities, first of all, certify the property right, i.e. represent a title
document. Further on, they define relationships between their titleholder and issuer of
such security — the binding document. This implies that commodity securities have
complex (property — liability) nature. As regards the contract, it should be noted that it
has no featured of a title document and does not certifies the ownership rights to pro-
perty.

5. Rights to commodity securities shall be transferred by one person to another
through the mechanism of a bill endorsement or by means of their direct handing to a
third person. A party to the contract can be replaced by means of cession. With that,
cession implies not only transfer of rights under the contract, but obligations, as well.
Invalidity of the master contract of a transaction entails invalidity of cession, which is
inconsistent with characteristics of securities [5]. Hence, a commodity security consti-
tutes the grounds for arising of an obligation of property nature against its presentation
by a lawful titleholder in view of his ownership rights to it.

In the private right doctrine of Ukraine commodity securities are represented by
two types: the bill of lading and warehouse certificate (regular and double one)
(Art. 134-135, Art. 137-140 of the Code of Maritime Trade of Ukraine (hereinafter —
CMT of Ukraine), Art. 909, 961-966 of the Civil Code of Ukraine (hereinafter — CC
of Ukraine), Art. 1-4 of Law of Ukraine On certified commodity warehouses and
regular and double warehouse certificates, Art. 37-42 of Law of Ukraine On grain and
grain market in Ukraine.

2.CHARACTERISTIC FEATURES OF A BILL OF LADING IN THE -
CIVILIS TIC DOCTRINE

The bill of lading (in French — “connaissement” from the word “connaitre” — to
know, to understand) — the security certifying the property right of commodity
nature in accordance with the contract for sea carriage of cargo. In the civil law
theory there are two self-reliant approaches to the legal nature of the bill of lading.
According to the contractual theory, at sea carriage of cargo the bill of lading,
in great — trade and small — trade coasting of the USSR, constitutes a document
representing the form and essence of the contract for cargo carriage. The basis for
arising such legal relationships was the administrative deed for redistribution of
L ]
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consumer and industrial goods and the contract for cargo carriage [6; 7; 8]. This
theory was widespread in the USSR era.

However, the need of free circulation of the commodity in the period of its carriage
by means of disposal of the document certifying the title to it resulted in the title
theory of the bill of lading. Its provisions imply that the bill of lading constitutes a
security issued to the freighter upon his demand when accepting cargo for carriage.
Its issuance confirms the fact of cargo carriage, which makes it somewhat similar to
the contract for sea carriage of cargo. On the other hand, such cargo is subject to be
handed over to the bearer of the bill of lading. Thus, the carried cargo is expressed in
such document.

O. D. Keilin points out that the bill of lading is not just an evidence of conclusion
of the contract for sea carriage of cargo, but also the document of title. The bill of lad-
ing contains an obligation of the carrier to hand over the commodity mentioned in it to
the respective titleholder [9]. A. S. Kokin has similar position. Not rejecting dependence
of the bill of lading on the contract for sea carriage of cargo, he also includes it into
shipping documents underlining their mandatory characteristic — the need of presenting
the document for exercising the property right expressed in it [10]). At present provi-
sions of this theory have their regulatory substantiation and are widely used. On the
legislative level the notion of the bill of lading as a security is formalized by Art. 137—
141 of CMT of Ukraine, Art. 195, 334, 909 of CC of Ukraine, Art. 3 of Law of Ukraine
On securities and stock exchange.

The characteristic feature of the bill of lading underlining its legal nature is uncon-
ditional character of an obligation constituting its essence. In this case unconditional-
ity means that the obligation to hand over the commodity stated in the security to the
titleholder doesn’t depend on the existence of legal facts, which may influence fulfill-
ment of terms and conditions of the contract for carriage of cargo. It should be noted
that the unconditional nature of the bill of lading as a security is not absolute. Particu-
larly, Art. 163 of CMT of Ukraine grants the cargo carrier the right to refrain from
handing over cargo until all expenditures incurred by the carrier under the contract for
cargo carriage are compensated. In this case handing over of cargo depends on fulfill-
ment of contractual obligations.

It should be noted that the peculiar feature of the bill of lading as a security consists
in the fact that being the object of property right it has no value by itself. Such value
has property rights secured in it, which can be exercises by the property owner by means
of presenting the bill of lading.

When considering the contents of the bill of lading, one should distinguish notions
the "right to the bill of lading", which has title nature and is the object of title, and the
"right based on the bill of lading", which has legally binding nature and is the object of
the right to claim the commodity fixed in such security.

The structure of legal relationships under a bill of lading is based, on the one hand,
on relationships between the cargo carrier and consignor. Such legal relationships have
@
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legally binding nature, and in accordance with them presentation of the bill of lading
entails the obligation under such document to hand over the property stated in it. On
the one hand, the bill of lading certifies property-based legal relationships in respect to
property.

Such duality of the legal structure of the bill of lading results in the discussible
question about categorizing it whether as objects of commodity rights [11;12;13] or
objects obligation rights [14; 15; 16], and, respectively, referring it to the group of
commodity or obligation securities.

R. Savatier pointed out this problem noting that “...appearance of the notion of
abstract property (which securities also belong to — note by the author A. K.) resulted
in appearance of the notion of ownership rights to the right of claim... “[17].

3.SPECIFIC FEATURES OF THE BILL OF LADING AS UNIVERSAL
SECURITY

Considering this question, it should be noted that M. M. Agarkov underlined that
"...commodity securities carry both obligation and commodity powers. More than
any other securities they eliminate the distinction between commodity and obligation
right". It is really so, as commodity security certifies only the ownership right to the
document [14]. It should be noted that besides commodity and obligation ones, there
are also legal relationships, which are somewhere in- between them, in which specific
features of the above-mentioned legal relationships blend together in different
proportions and make them closer to one or another [18].

Hence, the bill of lading is the object of both commodity and obligation legal rela-
tionships.

The subject of rights recorded on paper (the right to paper) is acknowledged by its
titleholder. Occurrence of legal facts (the term of cargo delivery or its delivery to the
destination point) gives rise to the creditor’s right of claim for receipt of the property
mentioned in the bill of lading from the carrier (the right from paper).

Finally, there is an important question about primary and secondary nature of
com-modity and obligation rights. There is no doubt that only the ownership right
gives the possibility to own, use and dispose of the property stated in the bill of
lading. Imple-mentation of this provision leads to arising of obligation legal
relationships further on, which gives the possibility to say that the property right has
primary nature.

Within the context of the title theory, the bill of lading shall be categorized as uni-
versal securities. Depending on terms of its issuance defined by the contract of sea
carriage of cargoes, the bill of lading can be transformed into a registered security,
order security or security to the bearer.

The bill of lading shall be issued on the established blank form with mandatory
details identifying the scope of rights specified in its text. Current laws of Ukraine
L ]
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(Article 138 of CMT of Ukraine) prescribes the following mandatory details: 1) name
of the vessel; 2) name of the carrier; 3) the point of cargo acceptance and loading;
4) name of the consignor; 5) the point of destination of cargo; 6) name of the con-
signee (the registered bill of lading) or statement that the bill of lading is issued “by
order of the consignor”, or name of the consignee with statement that the bill of lading
is issued “by order of the consignee” (the order bill of lading), or statement that the bill
of lading is issued to the bearer (the bill of lading to the bearer); 7) description of cargo,
its marking, number of packages, description of appearance, condition and external
peculiarities; 8) freight and other payments owing to the carrier; 9) time and place of
issuance of the bill of lading; 10) the number of counterparts of the bill of lading;
11) signature of the captain or other representative of the carrier.

The number of counterparts of the bill of lading is of a certain interest, as well.
Thus, O. D. Keilin noted that the bill of lading shall be issued in several counterparts
forming the bill of lading set. Each of them shall state the serial number of the coun-
terpart. Their number shall not be less than two; with that, one of them shall be issued
to the consignor, and the second one shall accompany cargo. For avoidance of abusive
activity with the large number of counterparts of the bill of lading, the right of claim
under the latter shall be preserved under one counterpart only. Other counterparts of
the bill of lading shall contain a reservation about the impossibility of carrying out
commercial transactions by means of the bill of lading [19].

Thus, this poses a reasonable question: why issue several counterparts of the bill
of lading, if all of them constitute a single document — the bill of lading set? If with that
for exerting rights specified in the bill of lading presentation of all of its counterparts
is required? This testifies that handing over at least one counterpart to another person
deprives the titleholder of the right of claim under the bill of lading.

We believe that answer to this question lies in the possibility of using the frac-
tional bill of lading (delivery order transfers to the third person his counterpart of the
bill of lading with all necessary details for the cargo carrier regarding the quantity of
cargo subject to release against presentation of the delivery order. With that, informa-
tion on changes in the content of rights specified in the bill of lading shall be entered
into all its counterparts with the purpose of avoiding abuse. This helps to avoid the
situation when cargo is released in full under two fractional bills of lading (delivery
order), and the titleholder continues circulation of its further counterparts for non-
existing cargo.

4. TYPES OF BILLS OF LADING

Cargoes can be carried by one transportation mode along the defined route. In the
theory of maritime law this route is known as liner carriage. The document issued to

confirm acceptance of cargo is known as master bill of lading.
[
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Meanwhile, in the practice of maritime trade can occur the situation, when at cargo
carriage appears the necessity of using various transportation modes. This may be ex-
plained by the absence of direct transportation corridor between the point of departure
and point of destination. Such legal relationships shall be recorded in the contract for
carriage of cargo in direct intermodal traffic'. Respectively, the commodity security
within the framework of such contract is called direct or through bill of lading [20].

Traditionally, there are two types of direct (through) bills of lading: regular and
direct (through) bill of lading for the combined (intermodal) cargo carriage [21]. The
first one is characterized by using the bill of lading during cargo carriage by one trans-
portation mode by different agents. The bill of lading for the combined (intermodal)
carriage — direct (through) bill of lading — is used at carriage of cargoes by different
transportation modes. The use of such type of bill of lading gives the consignor the
possibility to avoid additional burden of transportation and forwarding nature.

In compliance with Part 2 Art. 917 of CC of Ukraine, Art. 137 CMT of Ukraine,
fulfillment of obligation of a person as regards handing over cargo for carriage shall be
completed not at its loading, but handing over to the carrier for performing respective
actions. This gives the opportunity to speak about board and non-board bill of lading.
The essence of the board bill of lading consists in confirmation of the actual acceptance
of cargo on board of the vessel. At cargo acceptance for carriage the consignor has to
document two different transactions: the contract for cargo carriage and contract for its
warehousing preceding conclusion of the contract for carriage. Performing such ope-
rations artificially complicated the procedure of recording cargo carriage, made cargo
delivery longer and, respectively, put the consignor in the position, which sometimes
exceeded the limits of his commercial estimates. These circumstances evoked the ne-
cessity of elaboration of such shipping document, which might combine the reality of
fulfillment of obligations under the contract for cargo carriage and contract for its
warehousing — handing over cargo for carriage — non-board bill of lading.

At such form of organization of the process of carriage, at first cargo was subject
to placement in warehouses or at berths of the carrier for its further loading on board
of the vessel. Against cargo accepted for shipping the bill of lading shall be issued with
the mark “accepted for carriage” or with another similar indication: “at the wharf”, “in
the harbor”, “in the custody of” and other.

Pre-established contradiction of information on the quality and quantity composition
of cargo entered into the bill of lading determined its division by such types as clean
bill of lading and bill of lading with reservations.

Distinguishing such types of the bill of lading as full bill of lading and fractional
bill of lading (delivery order) is characterized by defining the scope of property rights,

' The contract for cargo carriage in direct intermodal traffic is one of the self-standing civil transport
contracts. Its meaning and role consist in legal regulation of carriage process, which two or more trans-
portation modes participate in.
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which arose as a result of its issuance. Full bill of lading is the security, the titleholder
of which has commodity and obligation right to all commodity stated in it.

In the practice of maritime trade may occur the situation, when, in view of condi-
tions of selling cargo already shipped under one bill of lading, there is the necessity to
have, instead of one bill of lading for entire cargo, several bills of lading for its separate
parts, i.e. the need in splitting this document. For instance, if the cargo consignment of
1,000 t after its shipment under one bill of lading will be sold to three buyers at retail
(by 500 t, 300 t and 200 t each), then for ensuring the possibility for each buyer to
obtain the part of commodity purchased by him directly from the carrier, the original
bill of lading of 1,000 t shall be split to three corresponding parts.

One of options of releasing cargo can be its receipt by its owner by means of clear-
ing off the bill of lading, warehousing cargo with its further release to the third person.
However, such operation will entail additional expenditures related to cargo carriage
and warehousing. To avoid the above-mentioned, the theory of maritime law provides
the possibility of splitting the bill of lading. With that, each of prospective buyers has
the possibility to obtain the part of commodity purchased by him directly in the point
of destination of cargo delivery. Such splitting can be performed by means of frac-
tional bills of lading — delivery orders) [22]

The doctrine of merchant shipping of foreign countries distinguished several kinds
of fractional bill of lading (delivery order). The first one is characterized by presentation
by the holder of the bill of lading an obligation towards the third person regarding re-
leasing a part of cargo carried under it. In this case fractional bill of lading (delivery
order) was used not as a document of title, but represented just an order on releasing a
part of cargo. The second kind of fractional bill of lading is the order given to the
cargo carrier by the holder of fractional bill of lading (delivery order) defining a part
of cargo subject to release to the third person by the carrier.

The third group includes fractional bills of lading (delivery order) issued by the
carrier himself in exchange of returning full bill of lading. In other words, full bill of
lading is replaced by several fractional bills of lading (delivery order) [9; 20; 23; 24].
Depending on the method of recording property rights, the bills of lading can also be
divided to paper and paperless ones. At present in the civil law doctrine the classical
concept of the documentary security prevails. Enhancement of the level of scientific
and technical development leads to gradual transformation of perception of a security
as a materially separate object. The concept of the non-documentary security appears,
and the reason for its appearance is explained by the necessity of unification and speed-
ing up of carrying out financial and economic transactions regarding them.

It is noteworthy that in 1990 the Comité Maritime International adopted Rules for
Electronic Bills of Lading. According to such Rules, the cargo carrier has to send to
the consignor an electronic message about acceptance of cargo for carriage. This mes-
sage contains the necessary details of the hard-copy bill of lading, as well as an identi-
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fication key used for further messages (Uniform Rules of Conduct for Interchange of
Trade Data by Teletransmission 1987 UNCID). The holder of the identification key
shall have the right to claim from the carrier receiving the cargo, nominate or replace
the recipient of commodity/consignee) [25].

Another important question is the one of distinguishing the bill of lading from allied
legal concepts, including the warehouse certificate. Same as the bill of lading, the
warehouse certificate has in its essence the right of claim to commodity, which can be
handed over to new consignee without actual receipt by means of transferring the
document of title to it. The warehouse certificate may consist of two separate parts. The
firs one is the warehouse certificate itself, which availability confirms a certain person’s
ownership of the commodity, defines its major characteristics, obligations of the bailor
and certifies acceptance of the commodity for storage. The second part — the warrant —
can certify right of pledge, and its titleholder can hand over the commodity to another
one himself. Owing to that, the warehouse certificate is more complex legal concept
than the bill of lading.

As a whole, the difference between these securities is as follows: in the field of ap-
plication of the bill of lading and double warehouse certificate. Thus, the bill of lading
is used when it concerns obligations of sea carriage of cargo, while the warehouse
certificate — obligations of commodity warehousing; the subject — matter of legal rela-
tionships related to circulation of these securities. At circulation of the bill of lading,
its subject — matter is conditioned by the field of its application, i.e. the cargo carrier,
consignor and consignee. At circulation of the warehouse certificate: the bailor, recepi-
ent, holder of document; the structure of each document. As was noted above, the
warehouse certificate consists of two parts: the warehouse certificate and warrant. The
bill of lading is the only document, however, in the theory and practice of civil law its
certain types are distinguished. Moreover, the warehouse certificate is widely used at
crediting commodities in circulation, while the bill of lading is the subject of alienation,
not crediting. Thus, distinction of the bill of lading from the warehouse certificate lies
in the field of exercising of commodity rights to such security.

5. PECULIARITIES OF CIRCULATION OF THE BILL OF LADING IN
CIVIL COMMERCE

In the process of the bill of lading circulation its specific features as a security unfold.
Civil — legal circulation of the bill of lading consists of the stage of issuing the bill of
lading, its placement and clearing off. Issuance of the bill of lading is the initial stage
of'its circulation in civil commerce. The basis for the initial stage shall be conclusion
off the contract of sea carriage of cargo and handing — over the bill of lading to the
cargo carrier. From the moment of handing over cargo for carriage, its owner loses
the right of its actual disposal. By means of legal fiction such right acquires status
quo. Issuance of the bill of lading means substitution of the carried cargo by the
respective document of title.
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It means transition to the next stage — placement of the bill of lading in civil com-
merce. From this perspective, placement of the bill of lading in civil commerce con-
stitutes its handing over to third persons within the period of cargo being aboard. At
this stage a separate model of civil legal relationships is formed, the object of which
is the present type of a commodity security. At this stage the bill of lading is circu-
lated in civil commerce by means of bill endorsement. It should be noted that such
position was presented by Cesare Vivante back in 1904 and named as “the theory of
the basis for the rights fixed in a security” [26]. As applied to the type of securities
described herein, provisions of this theory envisage that legal relationships between
obligors under the bill of lading and its titleholder are determined by the contract
concluded by them. At the same time, legal relationships of the obligor with the further
holder of the bill of lading constitute a unilateral will expression fixed in the content
of such document.

C. Vivante points at the analogy between the dualistic basis for legal relationships
under a security and the position formed in the field of the contract of the company
and legal representation. Members of the company are bound by contractual relation-
ships, but as regards third persons formation of the company shall be considered as
unilateral, although collective one, expression of will. Third persons can be considered
as such only after duly announced expression of will regarding formation of the com-
pany. Equally, in case of representation third persons need not to be wary of objections
based on relationships between the represented and representative, if such relationships
were not expressed in powers of the representative. In all these cases the legislator
cares about protection of interests of third persons from unexpected objections based
on the unknown contractual relationships between counter-agents. To this end, as ap-
plied to securities, the debtor’s will shall be considered as having different content
depending on whether its aim is creating an obligation in respect to the direct counter-
agent or the further holder of the security.

Circulation of the bill of lading is completed with its clearing off by means of pre-
sentation of the security to the obligor for cargo acceptance in the port of destination.

CONCLUSIONS

Taking into account the stated above, only those documents shall be considered as
securities recognized as such by law. Thus, securities do not include documents
certifying monetary or any other property right (for instance, lottery tickets, rail way
tickets), but are not securities in view of the fact that law does not qualify them as
securities. Along with that, in compliance with EU Directive, “securities subject to
circulation” mean those types of securities, which may be the subject of transaction at
the capital market, except for such payment instruments as shares of companies and
other securities equivalent to shares of securities or other subjects, and depositary
receipts in respect to shares; bonds and other debt liabilities in the form of securities,
@
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including depositary receipts as regards such securities; any other securities granting
the right to purchase or sale of any securities subject to circulation, or pre-condition
payment in cash for securities subject to circulation, foreign currency, interest rate
or interest income, commodities or other indices or measures. This definition of
securities allows drawing a conclusion that the list of securities can be open and not
exhaustive to be set in law.

In this work the bill of lading is considered as the universal type of securities. With
the purpose of satisfying needs related to giving the bill of lading characteristics of the
security, one shall use standard forms split by types depending on the mode of shipping
the bill of lading is used for. It has been established that on this basis the bills of lading
are divided by liner and charter party ones. The master bill of lading is a self-standing
document certifying the availability and content of the contract for cargo carriage, ac-
ceptance of cargo for carriage and the ownership right (title) to cargo. The charter
party bill of lading constitutes a receipt of the carrier against acceptance of cargo for
carriage, and conditions of the contract for carriage depend on correspondence of pro-
visions of the bill of lading and charter for the vessel.
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THE TRAIL OF SOCRATES:
SEARCHING NEW ANSWERS FOR ETERNAL QUESTIONS
(Review of Grygoriy Demidenko’s book “The Trail of Socrates”?)

In 399 BC a judgment was held in Athens over Socrates. Socrates was sentenced
to death. This was the first case when a democratic court applied the highest degree
of punishment to the philosopher because of his dissent and educational activities.
Since then, disputes between lawyers, philosophers, and historians about the legality
and fairness of the verdict of jury judges for the Athenian sage have been subsided
and then flared up again.

Attempts have been made repeatedly to reconstruct this memorable process and
to "revise" the verdict. On May 12, 2011, at the premises of the New York Court at
the initiative of the Onassis Foundation, this historic reconstruction was carried out,
attended by several leading American and European judges and lawyers. As a result
of improvised litigation, most judges and jurors from the audience issued a verdict
against Socrates. A year later in Athens another “trial” took place over the sage. The
opinions of ten judges on the legality of the proceedings and the sentences of ancient
Greek Gelioms this time were divided equally, most of the spectators agreed with her
verdict. Both reconstructions — in Greece and the United States — confirmed the
complexity and ambiguity of court judgments over the ancient Greek philosopher and
the pronounced the sentence, as well as the continuing interest of our contemporaries
in the personality and tragic fate of the thinker.

The author of the popular science essay “The Trail of Socrates” seeks, on the
basis of the latest knowledge of ancient Greek democracy and the proceedings in it,
the written sources and literature on Socrates, to reproduce the pages of his biography,
to present an impartial and complete picture of the trial of him, as well as to give his
own an assessment of contemporary reconstruction of the judgment of the sage [1;
2; 3]. The author-historian had to carry out a large volume of legal work — to consider
the history of pre-trial investigation, to recreate its preparatory part, the course of
court debates, to analyze the evidence provided by the parties, and the process of

' Demidenko, G. G. (2018). The trial of Socrates: a popular science essay. Kharkov: Pravo.
®

245



Bicuuk Hauionaabnoi akagemii npaBorux nayk Ykpainn Tom 25, Ne 3, 2018

proofs, the order of the establishment of a sentence, etc. (pp. 13-27, 377-423). In the
book, for the first time, almost completely judicial speeches by Socrates are filed, as
they were recorded in memory of Plato, who was present at the court, and Xenophon.
It is in them that the author tries to find a solution to the causes and motives of the
charges, the attitude of the accused to the process, the composition of the court, the
very sentence. The author substantiated the shortcomings of the Athenian process:
the litigation was limited in time (lasted one day); the defendant was deprived of the
possibility of involving witnesses in the process and legal assessment of their
testimony; there was also a violation of the right to defend and appeal against an
unwarranted decision. And the main thing — the trial by the unprofessional composition
of judges elected by ordinary citizens did not actually given an answer the most
important questions — the presence of the crime and the guilty of the defendant, by
putting of condemnation, which was the warn for citizens of the policy from criticism
of democracy, dissent and godlessness.

Quite interesting for lawyers are the pages of the book, where the author
consistently reproduces the stages of the trial of Socrates, who in the court debate
tried to help the jury in establishing the truth, cited facts of the absence of crime in
his many years of well-known to Athenians the educational activities, called for an
unbiased assessment of the facts and a fair court decision. But everything turned out
to be useless — the overwhelming majority of jurors were guided by a persistent
prejudice regarding the danger of the philosophy of the sophists, to which number
the indiscriminate but tenacious rumor reckoned the defendant sage. Wisdom, unfairly
condemned in his person, will still be the judge above injustice and ignorance.

Xenophon in his "Memoirs on Socrates" recalled: his teacher considered the
disagreement with philistine opinion the result of his always striving to follow laws
and justice, which was not always the case for most citizens (I, 1, 18—19). Disrespect
for the laws, the prevailing ignorance in the Athenian polis is the decisive sign of the
deep crisis of the then polis democracy. With the apologists of Socrates, also spoke
the other disciples and followers of the Athenian philosopher. Written in IV century
AC “The Apology of Socrates the rhetor of Libaniya” for the first time contained a
legal assessment of the trial of the philosopher, with whom the author of the book
under review acquainted the reader (pp. 424-442). Diogenes Laertius wrote: very
soon the Athenians repented, his accuser Meleta was sentenced to death, the other
prosecutors to exile, and in honor of Socrates they built a bronze statue of Lysippos
on the Agora (II, 43). Her picture is shown in the illustrations of G. G. Demidenko.

As a professional historian, the author immerses the reader in the atmosphere of
the socio-political life of the Athenian policy, when, after the end of the Greco-Persian
wars, Athens becomes the center of democracy and the Enlightenment of Hellas, the
beginning of the "golden age" of Pericles, analyzes their beneficial influence on
Socrates’ worldview, his interest in philosophy, human problems and policies. The
book masterfully presents conversations and dialogues of the philosopher, discussions
L ]
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with the sophists, the development of the foundations of ethics, aesthetics, the doctrine
of law and the state. The author considers the phenomenon of the Athenian sage as
a product of the heyday of democracy and the ancient Greek enlightenment, their
crisis and decline, their influence on Socratic philosophy, life and destiny.

Incredibly rich in historical — legal material sections of the refereed publication,
which deal with the political and legal teachings of Socrates and his disciple Plato —
ideas about the origin of the state, its forms, the ideal model of state power, democracy
institutions, human rights and citizens, sources of law, law and legality, legal culture
and upbringing, etc. (pp. 316-335, 336-357). The book provides an answer to the
question of the difference in the legal understanding of Socrates and the Sophists,
about the identification of the concepts "lawful" and "fair", the requirements for the
legislator, crimes and punishments, the moral dimension of citizens and the state
itself.

Among the famous works of Platon, his “Republic” — perhaps the most famous.
The second title one is “On Justice”. According to Plato, Socrates developed the theme
of justice, using an important analogy: justice must be inherent not only to an
individual, but also to the state, in virtue they are similar. The reviewed edition
reproduces interesting and instructive dialogues about an ideal state where there
should not be rich and poor, where every citizen is engaged in a business in accordance
with his abilities, where wise rulers are philosophers. The author of the publication
brings unexpected subjects from dialogues — about the education of rulers, officials,
judges, the criteria for their selection, the requirements for them, the causes of the
“diseases” of the state and its degradation. As our contemporary tells us in the words
of Socrates-Plato about the rulers and guards of the state: “They alone are not allowed
in our state to use gold and silver, even touch them... decorate themselves or drink
from gold and silver vessels. Only in this way (they) could remain unscathed and save
the state. But as soon as the guards will own land, houses, money, they will become
their masters and landowners; from the allies of other citizens they will become hostile
owners; hating themselves and inducing hatred, feeding evil intentions and fearing
them, they will all the time live in great fear of internal enemies, than before external
ones, and in this case they themselves and the whole state will go to their near death.
"Is the warning justified? But the Socratic social dimension of the state quoted in the
book: "When one of the citizens of such (ideal) state feels good or bad, such a State
will necessarily... be together with this citizen rejoice or grieving... If one citizen
bruised finger... the whole country hurts...". Indeed, immortal ideas will not only
cause a bitter smile of the Ukrainian reader, but also remind him of their civil
responsibility for their choice.

As a historian, the author analyzes the historical and civilizational context of the
trial of Socrates, and as a thinker — considers this event in terms of legal values, which
we call universal today. It is worth agreeing with the author of the book: the crisis of
democracy, such as in Athens on the eve of the trial of Socrates, always threatens
@
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with disasters, if human rights and fairness are neglected. Constantly returning us to
the modern realities and fundamental issues of jurisprudence, the peer-reviewed
publication is not only interesting from the point of view of the history of law essay,
but also a kind of philosophical provocation, as it makes us once again ponder over
the nature of justice, impartiality and about the law as it is.

One cannot help but sympathize with the author’s real indignation with the
position of modern researchers who take side of a Geliaia and support her verdict (pp.
553-554). At the same time, we allow ourselves to doubt that an unambiguous
assessment of this event is possible in general, just as there is no final answer to the
question of the essence of justice. As for Socrates himself, he gave a response on it
by accepting a sentence and, thus, left us a new riddle, which we continue to solve
to this day. The peer-reviewed edition is another original answer, which, of course,
is not only worth the attention of specialists — lawyers, historians and philosophers
of law — but also, thanks to the popular science genre chosen by the author, is able to
interest a wide range of readers.
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