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HAYKOBA PAJIA BICHUKA

Ourexcanap IleTpumnH — JOKTOp IOpUANYHUX Hayk, npodecop, akanemik HAIIpH Ykpainu
(ronoBa HaykoBoi paau) (HarioHansHa akajeMisi mpaBoBUX HayK YKpaiHu, YkpaiHa);

IOpiii Bapa6am — 1oxTop IOpUIUYHUX HayK, Ipodecop, wieH-kopecnonaeHT HATIpH Ykpainu
(Hanionanbhuii ropunuuHuii yHiBepcuTeT iMeHi SIpociaBa Myzaporo, Ykpaina);

FOpiii BayJin — noxrop opuan4Hux Hayk, npodecop, akagemik HATIpH Ykpainu (Hauionains-
HUH I0pUIMYHUE yHIBepcHUTET iMeHi SIpocnaBa Mynporo, Ykpaina);

BsiuecsiaB Bopucos — 1oKTOp 10pUINUHUX HayK, Ipodecop, akanemixk HATIpH VYkpainu (Hay-
KOBO-JIOCJIITHUH IHCTUTYT BUBYCHHS IPOOJIEM 3II0YMHHOCTI iMeHi akajemika B. B. Cramuca Hauio-
HaJbHOI akajeMii IpaBoBUX HayK YkpaiHu, YkpaiHa);

Basnentnna BopucoBa — kanauaT I0puANYHEX HayK, npodecop, wieH-kopecnonaeHT HATIpH
Vkpainu (HanionansHuil ropuguyHuil yHiBepeuret iMeHi SIpocnasa Mynporo, Ykpaina);

Bosiogumup Iapamyk — JOKTOp I0pUIUYHUX HayK, podecop, uieH-kopecnonneHT HATIpH
Vkpainu (HauionansHuii ropuguyHuil yHiBepcuret iMeHi SIpocnasa Mynporo, Ykpaina);

Bosiogumup T'onina — MOKTOp IOpPUAMYHMX HayK, npodecop, wieH-kopecnonnent HATIpH
Vkpainu (HauionansHuil ropuguyuHuil yHiBepcuret iMeHi SIpocnasa Mynporo, Ykpaina);

Bosionumup I'oHYapeHKo — TOKTOp IOpUIUMYHUX Hayk, npodecop, akagemik HAIIpH Ykpainu
(Hanionanbhuii ropunuuHuil yHiBepcuteT iMeHi SIpociaBa Myaporo, YkpaiHa);

Bosogumup JKypaseib — JIOKTOp IOpUAWYHUX Hayk, mpodecop, akagemik HAIIpH Ykpainu
(HanionanbHa akajeMist IpaBOBUX HayK YKpaiHu, YkpaiHa);

Oxcana Kannina — 1oxTop ropuu4yHux Hayk, npogecop, wieH-kopecnonnenT HAITpH Vkpai-
nu (HanionanbHuil opuanunuii yHiBepeuTeT iMeHi SIpociasa Myaporo, Ykpaina);

BadecnaB KomapoB — xanmunar 1opuaudHEX Hayk, npodecop, akamemik HAIIpH Ykpaian
(Hanionanbuuii rtopunuuHuil yHiBepcuteT iMeHi SIpociaBa Myzaporo, YkpaiHa);

Ouaexcannp Kpymuan — noktop ropumuuHuX Hayk, npodecop, akanemik HAIIpH VYkpainu
(HayxoBo-nociigHuii iHCTUTYT IPUBATHOIO [IpaBa 1 MiIpHeMHULTBA iMeHI akanemika @. I Bypua-
ka HarionanbHoi akageMii IpaBoBUX HayK YKpaiHu, YKpaiHa);

Muxosaa Ky4yepsiBeHKo — JOKTOp IOPHIMYHHX Hayk, mpodecop, akagemik HAIIpH Ykpainu
(Hanionanbuuii rtopunuuHuil yHiBepcuteT iMeHi SIpociaBa Myzaporo, YkpaiHa);

Bacuunb Jlemak — TOKTOp IOpUANYHUX HAyK, ipodecop, wieH-kopecnonnaeHT HAIIpH Ykpainu
(Koucruryuniitnuii Cyn Ykpainu, Ykpaina);

Cepriii MakcuMOB — JOKTOp IOPHIMYHUX HayK, mpodecop, wieH-kopecnonaeHt HATIpH
Vipainu (HamionansHuil ropuqndHuil yHiBepcHuTeT iMeHi SIpocinaBa Mynporo, Ykpaina);

Ouena Opurok — TOKTOp IOPUANYHUX Hayk, mpodecop, akagemik HAITpH Ykpainu (HaykoBo-
JOCIIITHUI IHCTHTYT IHTEeNeKTyaIbHOT BacHOCTI HarionansHoi akagemii mpaBoBuX Hayk YkpaiHH,
Vkpaina);

Muxoua I[TaHoB — 1OKTOp FOPHIMYHUX HayK, podecop, akanemik HATIpH VYkpainu (Harmio-
HAJIbHAH IOPHIMYHUH yHiBepcHuTeT iMeHi SIpociaBa Mynporo, Ykpaina);

Boaogumup IMununyyk — JOKTOp OPUIMYHKUX HayK, npodecop, wieH-kopecnonaeHT HATIpH
Vkpainu (HaykoBo-gociignuii iHCTHTYT iH(MOpMaTuky i npaBa HarioHanpHOI akajneMii mpaBoOBHX
Hayk YkpaiHu, YkpaiHa);

Cepriii [Ipuinnko — JOKTOp IOPUANYHUX HayK, podecop, akanemik HATIpH Yipainn (Hario-
HaJILHUH IOpUIUYHIK yHIBepcuTeT iMeHi SIpociaBa Myzaporo, YkpaiHa);




Ierpo PadinoBuyY — 10KTOp I0pUAUUHUX HayK, podecop, akageMik HAIIpH Vkpainu (JIbBiB-
ChKHI HaIllOHAJILHUI yHIBepcuTeT iMeHi IBana dpanka, Ykpaina),

B’siueciiaB Pym’siHnieB — JOKTOp FOPUAMYHUX HaAyK, podecop, wieH-kopecnonaent HATIpH
Vkpainu (HauionansHuil ropuguyHuil yHiBepcureT iMeHi SIpocnaBa Mynporo, Ykpaina);

Ouexcanap CBATOUBKHUI — TOKTOP I0PUAMYHUX HayK, podecop, akagemik HAIIpH Ykpainu
(Bunasuuurso «IIpaBo Ykpainmy», YkpaiHa);

Anaroaiii CesliBaHOB — JIOKTOp FOPUAMYHHUX HayK, npodecop, akanemik HAITpH Vkpainu
(Hanionanbuuii ropunuuHuil yHiBepcuteT iMeHi SIpociaBa Myzaporo, YkpaiHa);

Inna Cnacubo-®areeBa — JOKTOP I0PUANYHUX HayK, Ipodecop, uieH-kopecrnonnenT HATIpH
Vkpainu (HanionansHuii ropuauuHmii yHiBepeuTeT iMeHi SIpociaBa Myzporo, Ykpaina);

Boaomumup Tuxuii — JOKTOp OpUAMYHUX HayK, npodecop, akanemik HAIIpH Vkpainu
(HarmionanpHa akaneMist MpaBoOBHX HayK YKpaiHu, YkpaiHa);

IOpiii IlleMury4enko — JOKTOp IOPUAVYHUX Hayk, mpodecop, axamemik HAH VYkpainm ta
HAITIpH Vkpainu (Inctutyt nepskasu i mpasa imeHi B. M. Kopenskoro HamionansHoi akanemii
HayK YKpaiHu, YKpaiHa);

Baugepiii llenmiTtbko — JOKTOp FOPUIMYHUX Hayk, mpodecop, akamemik HAIIpH Vkpainu
(Hanionanbhuii ropunuuHuil yHiBepcuteT iMeHi SIpociasa Myaporo, Ykpaina);

Oubra IInnoe — DOKTOp IOPUANYHUX HAyK, npodecop, wieH-kopecnonnenT HATIpH Ykpainu
(HauionanbHuil opuin4Huil yHiBepcuTeT iMeHi SIpocnaBa Myzaporo, Ykpaina),

Muxaiino Illynbra — g0KTOp HOpUAMYHHX Hayk, mpodecop, uwieH-kopecnonaeHT HATIpH
VYkpainu (HauionansHuil ropuguyHuil yHiBepcureT iMeHi SIpocnasa Mynporo, Ykpaina)

PEJAKIIMHA KOJELIS
Bacuaw Tauiii — 1okrop ropuauuHux Hayk, npodecop, akagemik HAH Vkpainu ta HATIpH
VYkpainu (rososa penaxuiiiHoi konerii) (HarioHansHuii ropuanyHuil yHiBepcUTeT iMeHi SIpociiaBa
Mynporo, Ykpaina);
Teodins Acciiep — npodecop (Yuirepcurer CrpacOypra, @paHiiis);
®aasiyc AuToniii Baiiac — npodecop (Byxapecrcekuii YHiBepcurert, PymyHis);

HOpren Ba3zenos — mpodecop (IHCTUTYT 1IHO3EMHOT0 Ta MiXKHAPOHOTO ITPUBATHOTO MPaBa iMEHI1
Makca [lnanka, Himeuunna);

Biabsam Eaior Batiep — npodecop (Ilkona npasa Yuisepcuret mrary Ilencinbsanis, CIIA);

Cepaxkuo Buemy — nokrop ropunuuHux Hayk, npodecop (PaxyasTeT npasa, MongaBchbKuii
JepkaBHU yHiBepcuTeT, Moiiosa);

IOpiii Butsik — KoKxTOp OPUANYHUX HayK, podecop, akanemik HAIIpH Ykpainu (Hanionans-
HUH IOpUIUMYHUE yHIBepcUTET iMeHi SIpocnaBa Myaporo, YkpaiHa);

Cranicias Byka — npodecop (banrilicbka MixkHapoaHa akazaemis, JlaTsis);

€pmex BypidaeB — nokTop ropunnuHuX Hayk, podecop (Kazaxchkuii HalllOHAJILHUIA T1€1aro-
riuHuit yaiBepcureT iMeHi AGasi, PecniyoOmika Kazaxcran)

Yaba Bapra — npodecop (IHCTUTYT mpaBoBHX JOCHIIKEHb, YTOpPChKa akauemis HayK, Yrop-
IUHA);

AnaroJiii I'erbMaH — IOKTOp IOpUAMYHUX HayK, mpodecop, akamemik HAIIpH Vkpainu
(HauionanpHu# ropunvHuil yHiBepcuTeT iMeHi SIpocnaBa Mymaporo, Ykpaina),

®
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€Bren I'eTbMaH — JOKTOp IOpUANYHUX Hayk, npodecop (HamionanbHa akanemis NpaBOBHX
Hayk YKpaiHnu, YkpaiHna)

Amnapiii I'puHsik — 10KTOp IOpUANYHUX Hayk, npodecop (HaykoBo-gocmigHuil iHCTUTYT mpu-
BaTHOTO MpaBa 1 MminpueMHUITBA iMeHi akasemika @. I. Bypuaka HamionanbHOT akaiemMil mpaBoOBUX
Hayk YkpaiHu, YkpaiHa)

KoctsinTun I'ycapoB — 10KTOp I0puaANYHUX Hayk, npodecop (HaunionansHuil opuandHuii yHi-
BepcuTeT iMeHi SIpociaBa Myaporo, Ykpaina);

Harauis I'yropoBa — oktop ropuandnux Hayk, npodecop (IlonraBebkuil opuaudHuii iHCTH-
TyT HalioHaapHOTO HOPUIMYHOTO yHIBepCHTETY iMeHi SIpociaBa Myaporo, Ykpaina);

Tomac JlaByJric — npodecop (BinbHIOCEKHMI Iep:kaBHUN yHIBepcuTeT, JIuTBa);
Tomac Kunapo — npodecop (Bapuiacskuii yHiBepcutet, [Tonbna);

MukoJia IHIIMH — JTOKTOp OPHIUYHUX Hayk, npodecop, akaaemik HATIpH Vkpainu (Kuis-
CbKMI HallloHaAbHUM yHiBepcuTeT iMeHi Tapaca IlleBuenka, YkpaiHa);

®apxan KaparycoB — HOKTOp IOpHIMYHUX Hayk, mpodecop, (IHCTUTYT mpuBaTHOTO Ipasa
Kacmiiicekoro yHiBepcurety, Pecriyomika Kazaxcran);

Emanyean Kacrennsipan — npodecop (YuiBepcuter CrpacOypry, @panuis);

Kapa-T'epman Kectaep — npodecop (VuiBepcutet M. TroOinren, Himeuuunna);

Poabd Kuinep — npodecop (Yuisepcurer I'ere, HimeuunHa);

Tanen Kepikmae — npodecop (IIkona npasa, TayuliHHCbKUI TeXHIUHUIN yHIBepcuTeT, ECTOHIN);

AmnaroJiii Koctpy6a — 1oxTop 10puandHux Hayk, npodecop (IIpuxapnarchkuii HalioHaIbHUH
yHiBepcuteT iMeHi Bacuns Credanunka, Ykpaina),

Ourekciii Kot — noxTop ropuIuuHuX HaykK, ctapiuuii gociainnuk (HaykoBo-gocnigHuil iHCTUTYT
MIPUBATHOTO TpaBa i miAnprueMHHIITBA iMeHi akanemika @. I. Bypuaka HamionanbHoT akaaemii mpa-
BOBUX HayK Ykpainu, YkpaiHa);

Haranis Ky3HeumoBa — 1OKTOp IOpHAMYHMX Hayk, npodecop, axagemik HAIIpH VYkpainu
(HarmionanpHa akaneMist MpaBoOBHX HayK YKpaiHu, YkpaiHa);

Paiinep KyasMmc — npodecop (IHCTUTYT 1HO3EMHOT0 Ta MiX>KHAPOAHOTO IMTPUBATHOTO MpaBa iMeH1
Makca I[Tnanka, HimeuunHa);

HMomike Kypymicasa — npodecop (Illkona npasa, Yaisepcurer Bacesna, Snomis);

Ipuna Jlykau — JOKTOp IOPUIMYHUX Hayk, podecop (KuiBcbkuil HallioHAIbHUM YHIBEPCUTET
imeni Tapaca [lleBuenko, YkpaiHa);

Cuerosne Marionbene — npodecop (Yuiepcurer imeHi Mukonaca Pomepica, JIutsa);

Karepin Mea — npodecop (Jlicaboncokuii yuisepcuret, [lopryranis);

Bacuab HacTiok — 0KTOp IOpHIHUHUX HAyK, podecop, wieH-kopecnonaeHT HAITpH Vkpai-
Hu (HauionanbHuii ropuAMdHU YHIBepcUTeT iMeHi SIpociaBa Mynporo, Ykpaina);

Kounpan Ocaiina — nokrop dinocodii B ramysi npasa (Bapiascbkuii yHiBepeuter, [onblia);

Map’sina [lieHIOK — TOKTOp IOPUANIHUX HayK, mpodecop (HaykoBo-mocimHuil iHCTUTYT MpH-
BAaTHOTO IIpaBa i mignpueMHULTBa iMeHi akanemika @. I. Bypuaka HanionansHoi akanemii mpaBoBUX
Hayk YKpaiHu, YkpaiHa);

Ceitiana Cepborina — JOKTOp IOpUIMYHUX Hayk, mpodecop, wieH-kopecnonaeHT HATIpH
VYkpainn (HaykoBo-I0CTIIHUI IHCTUTYT JIEp)KABHOTO OYIBHHIITBA Ta MICIIEBOTO CaMOBPSIIyBaHHS
HauionanbHoi akaieMii IpaBoBUX Hayk YKpaiHu, YKpaiHa);

@




I3adesia Cromepceska-MyxoBebka — npodecop (JlonzuHebkuii yHiBepeuTer, [Tonbina);

Kupuio TomameBcbKkHii — JOKTOp IOPUINYHUX HaykK, AomeHT (YcranoBa ocBitu Peneparii
npodeninok binopyci "Mixuaponuuii yaisepcurer "MUTCO", Pecniy6nika binopycs);

Kanna Xam3iHa — 1OKTOp IOpUIMYHUX HayK, npodecop (Kazaxcpkuil HanioHaIbHUN yHIBEp-
cuter iMeHi Abast, PecryOnika Kazaxcran).

BikTop lIeBuyk — 10KTOp WOpUIMYHKX HayK, podecop (HamioHanpHuid OpUInYHUI yHIBEp-
cuter imMeHi SIpocnaBa Mynporo, YkpaiHa);

Xanc IToaxim HIpamm — npodecop (Inctutyt CXimHOTO MpaBa YHIBEPCHUTETY TEXHOJOTI, 6i3-
Hecy 1 nu3aiiny, HimeuunHa);

Paiimynnac FOpka — npodecop (YuiBepcuter Mukosaca Pomepica, JIutea);

IBaHn SIKOBIWOK — JJOKTOP FOPUAMYHHUX HAyK, npodecop (HarionanbHui HOpUANIHAN YHIBEPCH-
TeT iMeHi SIpocnasa Myaporo, Ykpaina);

Outer SIpoieHKO — TOKTOP FOPUANYHUX HayK, podecop, wieH-kopecnonaeHT HATIpH Ykpai-
uu (HanionansHuit lopuauaaui yHiBepeuTeT iMeHi SpociaBa Myaporo, Yipaina)

SCIENTIFIC COUNCIL OF THE JOURNAL

Oleksandr Petryshyn — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Chairman of the Scientific Council) (The National
Academy of Legal Sciences of Ukraine, Ukraine);

Yurii Barabash — Doctor of Juridical Science, Professor, Corresponding Member of the Na-
tional Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Yurii Baulin — Doctor of Juridical Science, Professor, Academician of the National Academy
of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Viacheslav Borysov — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Scientific and Research Institute for Study of Crime Prob-
lems named after Academician V. V. Stachys of the National Academy of Legal Sciences of Ukraine,
Ukraine);

Valentyna Borysova — Candidate of Juridical Science, Professor, Corresponding Member of
the National Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University,
Ukraine);

Volodymyr Garashchuk — Doctor of Juridical Science, Professor, Corresponding Member of
the National Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University,
Ukraine);

Volodymyr Golina — Doctor of Juridical Science, Professor, Corresponding Member of the Na-
tional Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Volodymyr Goncharenko — Doctor of Juridical Science, Professor, Academician of the Na-
tional Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Volodymyr Zhuravel — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (The National Academy of Legal Sciences of Ukraine,
Ukraine);

Oksana Kaplina — Doctor of Juridical Science, Professor, Corresponding Member of the Na-
tional Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);
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Viacheslav Komarov — Candidate of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Oleksandr Krupchan — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Scientific and Research Institute of Private Law and Entre-
preneurship named after Academician F. G. Burchak of the National Academy of Legal Sciences of
Ukraine, Ukraine);

Mykola Kucheriavenko — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Vasyl Lemak — Doctor of Juridical Science, Professor, Corresponding Member of the National
Academy of Legal Sciences of Ukraine (The Constitutional Court of Ukraine, Ukraine);

Sergii Maksymov — Doctor of Juridical Science, Professor, Corresponding Member of the
National Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University,
Ukraine);

Olena Orliuk — Doctor of Juridical Science, Professor, Academician of the National Acade-
my of Legal Sciences Of Ukraine (Scientific and Research Institute of Intellectual Property of the
National Academy of Legal Sciences of Ukraine, Ukraine);

Mykola Panov — Doctor of Juridical Science, Professor, Academician of the National Academy
of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Volodymyr Pylypchuk — Doctor of Juridical Science, Professor, Corresponding Member of the
National Academy of Legal Sciences of Ukraine (Scientific and Research Institute of Informatics
and Law of the National Academy of Legal Sciences of Ukraine, Ukraine);

Sergii Prylypko — Doctor of Juridical Science, Professor, Academician of the National Aca-
demy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Petro Rabinovych — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Ivan Franko National University of Lviv, Ukraine);

Viacheslav Rumiantsev — Doctor of Juridical Science, Professor, Corresponding Member of
the National Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University,
Ukraine);

Oleksandr Sviatotskyi — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Publishing House "Law of Ukraine", Ukraine);

Anatolii Selivanov — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Inna Spasybo-Fateieva — Doctor of Juridical Science, Professor, Corresponding Member of
the National Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University,
Ukraine);

Volodymyr Tykhyi — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (The National Academy of Legal Sciences of Ukraine,
Ukraine);

Yurii Shemshuchenko — Doctor of Juridical Science, Professor, Academician of the National
Academy of Sciences of Ukraine and National Academy of Legal Sciences of Ukraine (V. M. Kore-
tsky Institute of State and Law of the National Academy of Sciences of Ukraine, Ukraine);

Valerii Shepitko — Doctor of Juridical Science, Professor, Academician of the National Aca-
demy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);




Olga Shylo — Doctor of Juridical Science, Professor, Corresponding Member of the National
Academy of Legal Sciences of Ukraine ( Yaroslav Mudryi National Law University, Ukraine);

Mykhailo Shulga — Doctor of Juridical Science, Professor, Corresponding Member of the
National Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University,
Ukraine)

EDITORIAL BOARD

Vasyl Tatsiy — Doctor of Juridical Science, Professor, Academician of the National Academy
of Sciences of Ukraine and the National Academy of Legal Sciences of Ukraine (Chairman of the
Editorial Board) (Yaroslav Mudryi National Law University, Ukraine);

Théo Hassler — Professor (The University of Strasbourg, France);
Flavius Antoniu Baias — Professor (The University of Bucharest, Romania);

Jiirgen Basedow — Professor (Max Planck Institute of the foreign and international private law,
Germany);

Baiesu Sergiu — Doctor in Law, University Professor (Faculty of law of Moldova State Univer-
sity, Moldova);

William Eliot Butler — Professor (The School of Law, University of Pennsylvania, USA);

Yurii Bytiak — Doctor of Juridical Science, Professor, Academician of the National Academy
of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);
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ABOTIAAATHUHN MAPAAMEHT:
MOPIBHAABHUI AHAAIS I JOCBIJ
KOHCTHUTYUIMHOIO PE®OPMYBAHHS B YKPATHI

AHoTauis. YV npoyeci cmanogienns i po3eumKy iHCmumyny napiamenmy eUHUKae Heooxio-
HICMb C80EUACHO20 800CKOHANEHHA OP2AHT3AYIUHO-DYHKYIOHATLHOT OCHOBU, KOHCMUIYYIIHO-
20 Ma IHWO20 3aKOHOOABCMEd, WO CNPUSIE eeKMUBHOMY DYHKYIOHYSAHHIO Yicl IHCMuUmyyii.
Ha nepexonanns 6azamvox gaxieyie, Oikamepanizm € ceprio3HUM GAKmMopom 3MeHUIeHHS.
NOAIMUYHOI HANPYAHCeHOCMI 8 KPAiHi, OCKIIbKU 8 080NANAMHOMY NAPIAMEHMI, SIK NPASILILO,
Menute KOHQAIKMIE Midc napmisamu, wo npu3eooums 00 cmaodinizayii napiamenmcovkoi 0i-
ANLHOCMI, 3ACHOBANOI HA cucmeMi cmpumyeans i npomugae. 3 ypaxys8auuam akmyanizayii
o0bpanoi memamuxu cmammi ii Mema noaseae y KOMRApamueHomy 00CHI0NCEHHI 00C8IOY
KOHCIMUMYYitino2o pehopmysanisi Kpain y cepi 3anposaddicents 0860naiammuo20 NapiameHny,
V3aeanbHeHHi NO3UMUBHOT NPAKMUKU A 3HAX0OACEHHT ModCaugocmel it anpobayii na mepenax
Yrpainu. Ocobnugicmio cmammi cmano NOEOHAHHA HAYKOBO-MEOPEMUIHO20 Ma eMNipuiHo2o
DiBHI6 8UGUEHHS NPOOIIeM KOHCMUMYYIIHO-NPABOBO20 3AKPINIeHHs IHCIMUMYMY NapiaMenmy,
tlo2o0 cmpykmypu ma OiAAbHOCHI, 83AEMOOIL 3 IHWUMU IIKAMU €OUHOI 0epAHCABHOI 81A0U
6 PAMKAX KOHCMUMYYilUH020 NPUHYUNY NOOLY 61a0u. A6mopom, 3 ypaxyeaHHam 6Ka3anHoi memu,
oYU eupiwieri HACMYNHI 3A80AHHS. PO32ISHYMO NONIBAPIAHMHICIb HAYKOBO-NPAKMUYHUX
nioxo0ié 00 00CAIOANCYBAHOI NPOOIEMAMUKY, NPOBEOEHO NOPIGHAILHO-NPABOSUL AHANIZ 00-
€8I0y hopmy6aHHs naiam y napiamMenmax 0epicas, chopmosaro 0OTPYHMOBAHI BUCHOBKU Md
NPONO3UYIT WOOO MONCIUBOCTI 3ANPOBAOIHCEHHS OBONANAMHO20 NaApLamMenmy ¢ Ykpaini. Aua-
N3 poni napramenmis 00360JU8 CKIACmu OLlbul IPYHMOBHE YAGIEHHSA NPO CUCMEMY NOOLLY
61a0uU 68 Mitl Uy iHWill Kpaini, npo iCHYIOUI @ Hill CIPUMYBAHHS Ul NPOMUBASU 3 MEMOI0 NOOAb-
woi' aoanmayii no3umueHo2o 00C8idy Ha MmepeHax Hauloi 0epicasy ma 0OIPYHMY8AHH 8i0NO-
8ioHUx pepopm. Kpim moeo, nposedenuii ananiz Hadag 3moey KoOHCmamysamu, wjo maxa pe-
@opma € nazanvror ma neobXioHoio, 00HAK Ma€e 6ymu npogedena 3a ymogu 00mpuManHs
3anpoONoOHOBAHUX ABMOPCLKUX KOHYENMIB, 5Ki NOGHICIO KOPENOIOMbCA i3 00PAHUM HAWOIO
0epaHcasoro 8eKMopom €8PONelcbKoi inmezpayii.

Kuarouosi cioBa: GikamepaiisM, €Bpornelicbka iHTerpais, pe)opMyBaHHs 3aKOHOJaBCTBA
Vkpainu, [Tanara gemyraris.
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TWO-CHAMBER PARLIAMENT: COMPARATIVE ANALYSIS
AND EXPERIENCE OF CONSTITUTIONAL REFORMING IN UKRAINE

Abstract. In the process of formation and development of the institute of parliament, there is
a need for timely improvement of the organisational and functional basis, constitutional and
other legislation, which contributes to the effective functioning of this institution. The existing
legal non-regulation, both at the level of the Constitution and at the level of current legisla-
tion, do not allow the parliament to fully exercise its functions. According to many experts,
bicameralism is a serious factor in reducing political tensions in the country, as there is
usually less conflict between parties in a bicameral parliament, which leads to stabilisation
of parliamentary activity based on a system of checks and balances. Taking into account the
actualisation of the chosen topic of the article, its purpose is to comparatively study the ex-
perience of constitutional reforming of the countries in the field of bicameral parliament in-
troduction, generalisation of positive practice and finding opportunities for its testing in
Ukraine. The peculiarity of the article has been the combination of scientific-theoretical and
empirical levels of studying the issues of constitutional-legal fixing of the institute of parlia-
ment, its structure and activity, interaction with other branches of a single state power
within the framework of the constitutional principle of separation of powers. The author, in
view of the stated purpose, has solved the following issues: the multivariate scientific and
practical approaches to the studied problems have been considered; a comparative legal
analysis of the experience of forming chambers in the parliaments of the states has been
conducted; conclusions and proposals on the possibility of establishing a bicameral parlia-
ment in Ukraine have been substantiated. An analysis of the role of parliaments has made it
possible to come to a more thorough picture of the system of separation of powers in a par-
ticular country, about the existing restraints and counterbalances in order to further adapt
the positive experience in the territory of our country and justify the relevant reforms. In
addition, the analysis made it possible to state that such a reform is urgent and necessary,
but it must be carried out, provided that the proposed copyright concepts are fully correlated
with the vector of European integration chosen by our country.

Keywords: bicameralism, European integration, reform of Ukrainian legislation, Chamber of
Deputies.

INTRODUCTION

One of the most pressing issues of constitutional reform is the change in the insti-
tutional structure of state power, in particular through the possibility of establishing
a bicameral parliament [1]. According to many experts, bicameralism is a serious
factor in reducing political tensions in the country, as there is usually less conflict
@
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between parties in a bicameral parliament, which leads to stabilisation of parliamen-
tary activity based on a system of checks and balances. This is especially true for the
current realities of Ukrainian politicum, when the confrontational style of behaviour
of political parties leads to the destabilisation of many state institutions, first of all,
the Verkhovna Rada of Ukraine.

Indeed, if to look at the constitutionally mandated powers of the upper chambers
of parliament and the practice of their activity in the countries of Europe and North
America, it can be concluded that this chamber is intended to block the questionable
enough in terms of the benefits for the state and public development decisions of the
lower chamber that is by its nature more prone to politicisation of approved decisions
[2—4]. That is, the upper chamber is an institutional element that is able to subdue
political passions and add stability to public policy processes.

The introduction of a bicameral parliament in Ukraine would reduce the level of
conflict in the mechanism of exercising state power, strengthen the representative
function of the parliament, increase the authority of local self-government, promote
the better development of regions, and ensure the stability of Ukraine's political course.
In general, bicameral parliaments provide a more sophisticated system of national
representation than unicameral parliaments. They are better at overcoming law-mak-
ing mistakes and making more balanced decisions.

In addition, the point of view is very spread that the upper chambers are carriers
of a particular type of knowledge, depth of political thought and sound conservatism
[5]. Thus, joining the upper chamber in Italy is associated with outstanding services
in the social, scientific or artistic fields. Thus, during the construction of the building
of the Brazilian Parliament, architect O. Niemeyer chose a quiet dome for the meeting
room of the upper chamber, the Senate, while the dynamic “bowl” crowns the hall of
the lower chamber, the Chamber of Deputies [6].

In the context of public debate, it should be emphasised that a bicameral parliament
is not a mandatory affiliation of a federal state. Given the number of unitary countries
with bicameralism on the European continent, a bicameral parliament can function
harmoniously in states with a simple administrative and territorial structure. Thus, at
least 10 such countries can be found on the map of Europe, namely: Belarus, Ireland,
Spain, Italy, Netherlands, Poland, Romania, France, Croatia and the Czech Republic
(although in some cases the ambiguity of the “simplicity” of the territorial structure of
these countries should be taken into account, such as Italy and its autonomous regions).

At the same time, it should be noted that not all representatives of science, practice
and experts support the idea of establishing a bicameral parliament in the territory of
our country. In particular, constitutional law expert B. Bondarenko argues that the
implementation of the bicameral parliament concept can take ten years, and such
a reform will not lead to a projected positive impact on the effectiveness of the Verk-
hovna Rada of Ukraine. In addition, the presence of paramilitary conflict and partial
occupation on the territory of Ukraine will facilitate, in the context of delineated reform,
L ]
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the creation of regional parties that will produce a negative impact on the constitu-
tional reform of the state as a whole [7].

The alternative outlined approaches substantiate the chosen purpose of the article,
which consists in a comparative study of the experience of constitutional reform of
countries in the field of bicameral parliament introduction, generalisation of positive
practice and finding opportunities for its testing in Ukraine. With this purpose in mind,
the following tasks were set: 1) to consider the multivariate scientific and practical
approaches to the studied issues and to substantiate the feasibility of establishing
a bicameral parliament in Ukraine; 2) to conduct a comparative legal analysis of the
experience of forming chambers in the parliaments of the states; 3) to summarise the
positive foreign experience of the existence of a bicameral parliament, to formulate
sound conclusions and proposals regarding the possibility of establishing a bicameral
parliament in Ukraine.

1. MATERIALS AND METHODS

The article uses general scientific and special scientific methods of research, in par-
ticular. General methods that define philosophical and worldview approaches that
express the most universal principles of thinking. Among them are dialectical and
phenomenological methods that have made it possible to analyse the nature, con-
cepts and meanings of constitutional reform and the introduction of a bicameral par-
liament.

General scientific methods have also come in handy, where empirical research has
played an important role: observation, comparison, description. Widely used theo-
retical and logical methods: deduction, induction, systematic approach, methods of
analysis, synthesis, statistical method, the use of which allowed to obtain reliable
knowledge about the processes and features of the formation of the parliamentary
institution in Ukraine and its reforming.

Special scientific methods have been used in the study of the evolution of the In-
stitute of Parliament in Ukraine and in other countries of the world. Chronological and
comparative methods were also used. The latter, divided into synchronous and dia-
chronic methods, contributed to the development of a number of proposals based on
foreign experience in optimising the functioning of the Parliament of Ukraine and the
introduction of the bicameral Parliament. The article also used the historical method
of enquiry, which allowed analysing the institute of parliament from the position of
the past, present and future.

The peculiarity of the article was the combination of scientific-theoretical and em-
pirical levels of studying the problems of constitutional legal fixing of the institute of
parliament, its structure and activity, interaction with other branches of a single state
power within the framework of the constitutional principle of separation of powers.

The method of analysis allowed us to determine that the fatal event in the deve-
lopment and formation of the idea of bicameralism was the holding of an all-Ukrai-
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nian referendum on April 16, 2000, in which 26 million citizens of Ukraine (or
89.91%) who voted in favour of forming a bicameral parliament in Ukraine. At the
same time, it is worth paying attention to the direct formulation of the question that
was put to the referendum, “Do you support the necessity of forming a bicameral
parliament in Ukraine, one of the chambers of which would represent the interests
of the regions of Ukraine and promote their implementation, and make appropriate
amendments to the Constitution of Ukraine and electoral law?” Thus, the people of
Ukraine unanimously supported the establishment of a top-level regional represen-
tation body. The reasoning behind the stated people's decision as the basis for re-
forming the system of representative institutions during the further implementation
of the planned vectors of transformation of the national parliament, while simultane-
ously amending the Constitution of Ukraine, is considered to be sufficiently sub-
stantiated. At the same time, it should be emphasised that the attempts to implement
the results of the all-Ukrainian referendum have not been implemented. The most
significant reason for this phenomenon was the presence of a multivariate viewpoint
on the feasibility of such a reform. Unfortunately, these positions are still preserved.
The Constitutional Court of Ukraine in the case of amending the Constitution of
Ukraine on the initiative of the People's Deputies of Ukraine No. 2-in / 2000 of July
11, 2000, expressed quite negatively about this. In particular, the court found in its
opinion that the draft proposal was not compliant with the requirements of Articles
157 and 158 of the Constitution of Ukraine regarding the establishment of a bicam-
eral parliament. The following argument was put forward in the argumentation of
the mentioned position, “An analysis of the current constitutional practice of foreign
states shows that the creation of a bicameral parliament in a unitary state is a mat-
ter of expediency. The content and scope of the rights and freedoms of a person and
a citizen by itself'is not directly influenced by the structure of parliament (single or
double chamber). However, they may be influenced by the procedure for the forma-
tion of chambers and the distribution of powers between them” (paragraph 3.1 of
the reasoning part of the Opinion). As a consequence, given the fragmentation and
inconsistency of changes in the field of implementation of the bicameral parliament
in Ukraine, the Constitutional Court found it impossible to pursue constitutional
reform in this part. At the same time, the contents of the institution of the upper
chamber, which was proposed in the draft, did not raise any objections and objec-
tions from the body of constitutional jurisdiction.

The theoretical basis of the study is the work of foreign and domestic authors on
issues of statehood, institutions of state power, constitutional reform, including parlia-
ment.

2. RESULTS AND DISCUSSION

2.1 Features of creation of a bicameral parliament in Ukraine

In the modern period of development of national statehood, a bicameral parliament
building system is observed by many countries with a prosperous economy, a stable
L ]
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political system and high standards of civil and social rights. More than 70 states
have opted for bicameralism [8]. It seems quite reasonable that the parliamentary
structure of any country is distinctive and unique, but most of the other chambers
of the parliaments of the world have one thing in common — they are the specialised
representations of the regions (entities) that make up the territorial units of the coun-
try (state). This is typical not only for all federal states, but also for many unitary
states (France, Italy, Spain, Poland, Romania, Japan, etc.).

Turning to the practice of introducing bicameralism on the territory of our country,
it should be noted that after independence, Ukraine faced the problem of defining the
path of its further state development and the creation of new institutions of govern-
ment, including the parliament. Even in the process of drafting the current Constitution
of Ukraine, the creation of a bicameral parliament was repeatedly considered as a way
of arranging a higher representative institution.

In particular, the draft Basic Law submitted for national discussion in 1992 envis-
aged the creation of a bicameral parliament (the National Assembly) in Ukraine, which
was to consist of a Council of Deputies (lower chamber) and a Council of ambassadors
(upper chamber). The developers of this project sought to bring to life the idea of
a “strong” upper chamber, “The Council of Deputies and the Council of Ambassadors
exercise the powers of the National Assembly on the basis of equality and division of
functions” (Article 139 of the project). In view of the proposed principle of equality
of chambers, it was assumed that they would be endowed with identical powers in the
legislative process, in particular, that both chambers would have to approve it for the
adoption of the law. In order to remedy the differences, it was proposed that a con-
ciliation committee of chambers be set up, which was responsible for developing
auniversal bill capable of meeting the requirements and observations of both chambers.
The procedure for further “newly developed” draft law was also regulated in detail
(Part 4 of Article 161 of the draft).

The idea of a bicameral parliament also found its place in the draft Constitution
of Ukraine, developed by the Constitutional Commission and submitted to the Verk-
hovna Rada on March 11, 1996. In particular, it was anticipated that the upper cham-
ber, the Senate, would consist of 80 members representing regions in following pro-
portion — 3 each from the oblasts, the Autonomous Republic of Crimea and the city
of Kyiv, and 2 representatives from the city of Sevastopol. The Senate's competence
in the draft was to include the appointment on the submission of the President of the
Supreme Court, the members of the Central Election Commission, the Prosecutor
General, as well as the issue of administrative and territorial organisation.

It is worth pointing out that the idea of bicameralism has also been supported by
certain political forces that have promulgated their own constitutional projects. Thus,
in particular, the draft of the Ukrainian Republican Party proposed the creation of
a bicameral parliament, whose term of office would be 6 years. Nominal (personnel)
powers were assigned to the upper chamber, including the appointment of diplomatic
@
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representatives and judges of the Constitutional Court. In the draft of the Christian
Democratic Party of Ukraine, the Senate consisted of 150 members who were to be
elected for 6 years in single-member constituencies, 3 from regions (including the
capital) and 3 from the Crimean Tatar people.

Another significant event on the way to the endorsement of bicameralism in our
country was the submission by the Head of State to the Parliament on March 31, 2009
of the draft Law of Ukraine “On Amendments to the Constitution of Ukraine”, which
provided for the creation of an upper chamber — the Senate in the structure of Parlia-
ment. The draft of this regulatory act regulated in detail the composition and powers
of the newly created Senate, the election procedure and the mechanism for exercising
the assigned competence. However, this bill has not been implemented and has been
criticised by various representatives of theory, practice and law-making [9].

Subsequently, the idea of introducing a bicameral parliament has repeatedly
emerged in the drafting activity. Thus, a particular issue was highlighted at the begin-
ning of the Constitutional Assembly, approved by the Decree of the President of
Ukraine of May 17,2012 [10]. In its turn, the introduction of the bicameral parliament
was not a priority for reform and had a rather substantial temporal framework, but was
not finally rejected.

Today, after a long process of ratification of the Association Agreement between
Ukraine, on the one hand, and the European Union, the European Atomic Energy
Community and their Member States, on the other hand (dated March 21, 2014 and
June 27, 2014)", our state is at the stage of intensification of reformation and transfor-
mation processes. In addition, the election of the new President of Ukraine has led to
a special actualisation of the introduction of a bicameral parliament in Ukraine. At
present, it is possible to speak about the active preparation of the relevant bill and
lively public discussion.

Thus, it can be stated that bicameralism remains a subject of close attention and
a subject of debate in the theory and practice of national state formation. At the same
time, the process of implementation of the proposed idea in the practical plane requires
a comprehensive analysis of foreign experience, its unification and finding of good
practice in order to further test it in Ukraine.

2.2 Analysis of foreign practice in the sphere of formation of parliament chambers

In the context of debating the issue of complication of the structure of the Ukrainian
Parliament, it is quite reasonable to carry out a comparative analysis of foreign ex-
perience in the field of similar constitutional and legal reforms. Thus, L.T. Kryvenko
stresses that the bicameral parliament is a fairly widespread structure of the high-
est legislative body of the state. Moreover, for a long time, most parliaments of the

' A plea for an association between Ukraine, from one side, that of the European Union, the Euro-
pean Union from the atomic energy and member states, from the other side: the Law of Ukraine. (2014,
September). Retrieved from https://zakon.rada.gov.ua/laws/show/1678-18
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countries of the world had a bicameral (two-chamber) structure [11]. In particular,
the basis for comparison is the formation of the upper chamber and its competence.

Let us first turn to the formation order, which envisages two main ways — direct
election of senators and the formation of the upper chamber by regional (regional)
structures. According to experts, direct election of members of the upper chambers is
used in 27 out of 66 cases, in 21 cases the chambers are formed with the help of re-
gional and municipal representative bodies, and in 16 countries other ways of appoint-
ing members of such chambers are used. An example of the latter is the order of for-
mation of the upper chamber of the National Parliament of Ireland, the Senate. It is
made up of 60 members, 11 of whom are appointed Prime Ministers, and 49 are
elected (43 by professional groups, 6 by universities) through a proportional represen-
tation system and secret ballot by mail. In turn, the lower chamber is also elected on
a proportional basis. The cadence of both wards is 5 years [12].

Among the forms of direct elections, it is advisable to note the use of a mixed
system of elections to both chambers of parliament. Thus, after the constitutional re-
form of 1993 in Italy, instead of a purely proportional one, a mixed electoral system
was launched: from then, 75% of deputies are elected by majority, 25% by propor-
tional system. At the same time, the outlined approach is identical for both the lower
chamber and the upper chamber of parliament.

Another approach to direct elections is demonstrated by Czech and Polish parlia-
mentarians. For example, the Chamber of Deputies of the Czech Parliament is elected
on the principle of proportional representation, whereas the upper chamber, the Senate,
on a majority basis, is updated with a third of the composition every two years. The
Polish Parliament has a more “regional” colour. Of the 460 members of the lower
chamber, the Sejm, 391 are elected by district lists of candidates in multi-member
constituencies using preferences, and 60 deputies by the All-Polish list of candidates.
As for the upper chamber, the Senate, the elections to it are held on a majority basis.
At the same time, the majority district coincides with the territory of the voivodship,
the largest territorial unit of the state. Thus, 100 senators are elected to the Senate by
two from 47 voivodships and by three from the two largest voivodships — Warsaw and
Katowice [13]. It is advisable to emphasise that at the level of the Polish Constitution,
the term “parliament” is not used in the sense of a single legislative body. Instead,
under Article 95 (1) of the Basic Law, it is stipulated that the legislature is exercised
simultaneously by two institutions, the Sejm and the Senate [14—16].

Turning to the side forms of formation of the upper chamber, it is worth noting the
procedure of formation of the upper chamber of the German Parliament — the Bun-
desrat, which consists of representatives of the governments of the lands that appoint
and withdraw them. The number of members of the Bundesrat that may be delegated
by a particular country depends on the population of the land: each land has the right
to delegate three representatives; land with a population of more than 2 million has
four votes, land with a population of more than 6 million — five votes, land with
@
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a population of more than 7 million — six votes. It should be emphasised that the posi-
tion of the land must be fully agreed on a particular issue. More complex, but more
effective in terms of regional representation, the method of forming the upper chamber
(Senate) was introduced in France. For example, the Senate is elected by departments
(regions) of colleges consisting of elected in the department of lower chamber depu-
ties, regional advisers, general advisers of this department, delegates of municipal
councils and their deputies. The number of delegates from municipalities depends on
the size of the population.

Also, the study should take into account the classification of bicameral parliaments
developed by the science of constitutional law. In particular, there are parliaments with
a weak upper chamber and parliaments with a strong upper chamber [17-19]. It is
advisable to expose their differences and problem speculations. The tendency for the
upper chamber to be strong is quite widespread; the competence of both chambers is
completely or overwhelmingly equal, and under such conditions the special powers
of the upper chamber are generally less significant than those of the lower chamber;
vice versa. Otherwise, in the presence of a weak upper chamber, the powers are di-
vorced and subject to jurisdiction, moreover, the lower chamber usually has advan-
tages [3]. In most cases, chambers have the same rights to review and adopt laws.
Perhaps that is why in the US the bill is allowed to enter any of the chambers of
congress. The lower chambers, as a rule, have special powers in the field of finance
(budget adoption), while the upper chambers are more likely to ratify international
treaties. In the US and Ecuador, the upper chamber is vested with the power to approve
government members and other officials appointed by the president [20].

Here are some examples. Thus, a strong upper chamber in a unitary country is the
upper chamber of the Italian parliament — the Senate of the Republic. The “power” of
the Senate lies, first of all, in the fact that at the level of the Constitution it is recognised
as equivalent to the lower chamber by the legislature: Article 70 of the Italian Consti-
tution provides that “the legislative function is exercised jointly by both chambers”.
This, in turn, means that the bill can be submitted to any of the chambers and is con-
sidered approved when deputies of both chambers vote for its adoption. It is also
significant that the budget must also be approved by both chambers of the Italian
Parliament (Article 81 of the Constitution) [21]. An example of a weak upper chamber
is the Polish Senate. At the level of the Constitution of Poland (Part 1 of Article 95),
it is stipulated that the Sejm and the Senate shall exercise legislative power. In view
of the above, it is advisable to express doubts about the possibility of 100% charac-
terisation of the two designated institutions as chambers of parliament. In particular,
the content of Article 95 and other norms of the Polish Constitution shows that both
the Sejm and the Senate act as separate bodies of the legislature. Moreover, as a single
body called the National Assembly, the Sejm and the Senate act only in cases clearly
defined by the Constitution (Part 114, Article 114 of the Constitution of Poland). It
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should be noted that the powers of the Senate are not equivalent to the powers of the
Sejm, especially as regards the adoption of laws.

In some cases, there are situations where it is not possible to clearly attribute Par-
liament to a particular group. The “mixed” nature of the competence of the upper
chamber of parliament is manifested in the fact that the law can be adopted only after
approval by both chambers. In this, unlike the procedure of passing a bill in parliaments
with a strong upper chamber, in the event of a dispute between the fees on the bill, the
Government is allowed to interfere with the law-making process by requesting the
final approval of the bill by one of the chambers, as a rule, by the lower chamber.
A striking example of such an intervention is France. Pursuant to Article 45 of the
French Constitution, any draft law or legislative initiative is being progressively con-
sidered in both Chambers of Parliament for the adoption of an identical text. If, as
a result of disagreements between the two chambers, a bill or legislative proposal has
not been adopted after two readings by each chamber, or if, after one reading in each
of them, the Government declares the need for urgent consideration, the Prime Min-
ister has the right to convene a meeting of the mixed commission that is obliged to
propose new text on controversial issues. The text prepared by such a committee may
be submitted by the Government for approval to both Chambers. Moreover, none of
the amendments can be adopted without the consent of the Government. If the mixed
commission fails to adopt the agreed text or if the text is not adopted on the terms
provided earlier, the Government may, after a new reading in the National Assembly
(lower chamber) and the Senate (upper chamber), require the National Assembly to
take a final decision.

The outlined procedure in science is called the “legislative shuttle”, which means
the transfer of a bill from one chamber to another in a bicameral parliament to over-
come differences between them before adopting a mutually agreed legislative text
[22]. In some cases, a very detailed “legislative shuttle” procedure is envisaged at the
Constitution level. In this regard, we will note the constitutional regulation of this
issue in the Basic Law of Belgium (which in many respects is similar to French rules).
First of all, it should be noted that the Belgian Constitution sets out the specific joint
legislative competence of the lower chamber of Parliament and the King, as well as
the joint legislative competence of both chambers. As a general rule, a bill passed by
the lower chamber of parliament is referred to the Senate, which may consider it if
at least 15 of its members so request. Over the next 60 days, the upper chamber may
either decide that the bill does not need to be amended or adopt the bill after it has
been amended. In the first case (as well as in a situation where the Senate did not
consider the bill within the specified period), the passed bill is passed to the lower
chamber of the King for signature. The Constitution also provides for the possibility
of creating a mechanism for overcoming conflicts between the chambers. This is
a typical institution such as the parliamentary conciliation committee, which is com-
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posed on a parity basis of members of the Chamber of Representatives and the Sen-
ate, which is empowered by its decisions to resolve conflicts between the chambers
in the sphere of their legislative competence, including to extend the terms of con-
sideration of the bills. In this context, the approach of the Romanian legislators to
resolving conflicts arising when the conciliation commission mentioned by us does
not unanimously in its decision is quite interesting. In such a case, the variant texts
are presented for discussion by the Chamber of Deputies and the Senate at a joint
sitting, which will adopt the final text by a majority vote (Part 2 of Article 76 of the
Romanian Constitution).

On the whole, it can be concluded that in the vast majority of cases at the present
stage of state-building, the Chambers of Parliaments are endowed with almost equal
powers in the field of law-making. Only in some cases it is possible to find that there
is a certain advantage of the lower chamber, especially in the fiscal area. For example,
the Senate of the Irish Parliament has no right to change the financial laws passed by
the lower chamber. The exclusive competence of the lower chamber of the Austrian
Parliament is the adoption of budgetary and financial laws.

The powers of the chambers in other spheres show some unevenness. For example,
in the area of scrutiny, when considering parliaments with a strong upper chamber —
the Government is accountable and controlled by two chambers at once. In Romania,
the Chamber of Deputies and the Senate may withdraw the confidence of the Govern-
ment expressed in a joint meeting by passing a resolution of no confidence by a major-
ity of the votes of the deputies and senators. A similar norm is enshrined in the Italian
Constitution (Article 94). An example of the variability of the competences of the
chambers is the provision of Article 30 (1) of the Czech Constitution, according to
which only the lower chamber of parliament is empowered to set up commissions of
enquiry to investigate matters of public interest.

The presented and analysed variation approaches of different countries to the
formation of the parliament and its competence show that the adaptation of the tried
and tested foreign models should be carried out with due consideration of the realities
of a particular state, its territorial structure, and the peculiarities of the legal system.
In addition, the experience of countries with “strong” and “weak” chambers of parlia-
ment must be taken into account and agreed. At the same time, the readiness of the
state for such reforms should be a special factor on the way to introducing a bicam-
eral parliament.

CONCLUSIONS

An analysis of the role of parliaments, including the upper and lower chambers,
gives a more thorough picture of the system of separation of powers in a particular
country, of the existing constraints and counterbalances in it, in order to further
adapt the positive experience in our country and substantiate the relevant reforms.
The very task of preventing the usurpation of power by a majority that ignores the
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interests of the minority, and of ensuring the stability of the government, was put be-
fore politicians by the authors of the theory of separation of powers, S. Montesquieu
and J. Madison, as well as their followers, who pointed out the need for a bicameral
parliament. The problem of separation of powers, the formation and consolidation of
checks and balances, and securing a stable government remain quite pressing issues
for modern Ukraine. Studying the role of the chambers of parliament in the decision-
making and implementation of political decisions (including in the sphere of foreign
policy) has allowed broadening of understanding of the specifics of the political
system and political regime of Ukraine, the prospects of its democratic development,
taking into account the introduction of the bicameral parliament.

In addition, the analysis made it possible to state that such reform is urgent and
necessary, but should be carried out with the following concepts:

1) it is desirable that upper chamber to be a true expression of regional interests,
and therefore, the most optimal way of forming the upper chamber — the Senate, is to
elect its members at general meetings (colleges) of deputies (or their delegates) of
local councils of one or another region, cities of Kiev and Sevastopol, as well as the
Autonomous Republic of Crimea. A similar method is used in France, and it has
proven effective in taking into account the regional sentiments of parliament when
making important decisions. The lower chamber, as an expression of the interests of
the Ukrainian people, in this case, should be elected on the basis of universal, equal
and direct elections in a proportional election system with open lists, although open-
ness of the lists is no longer critical.

2) it is necessary to take into account the successful American experience of the
transformation of the order of formation of the upper chamber, the Senate, equal num-
ber of representatives from the state at the beginning, with the transition to the number
of representatives depending on the population, — allows to consider with optimism
the modernisation of the national model of bicameralism in the future. It is also advis-
able to involve in the electoral process through the direct participation of representa-
tives of the doctrine, providing representation from the National Academy of Sci-
ences of Ukraine and branch academies of science of Ukraine, other reputable institutes
of civil society (one representative each).

3) in Ukrainian realities, it is advisable to introduce a mechanism for recalling the
representatives of the upper chamber by the colleges of deputies who have delegated
them. This will allow the senators to liaise with their own regions and strengthen their
accountability for their responsibilities.

4) to ensure the quality of law-making, it is permissible to introduce a model of
“equivalent chambers”, following the example of Italy. Ability of the upper chamber
to participate actively in law-making, the use of a kind of veto on the acts adopted by
the lower chamber, as a consequence, the need for conciliation procedures that can
significantly improve the quality of laws and other decisions by a single legislative
body in Ukraine.
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The above proposals are completely correlated with the vector of European inte-
gration chosen by our country and the intensification of the comprehensive reform of
the legal system as a whole and the practice of law-making in the realities of today.
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Boarogumup Ipuropornu [Murunmuyx
Hayxoso-gocaignuii incmumym ingopmamurxu i npasa
Hauionanvroi axagemii npasosux nayx Yxpainu
Kuis, Ykpaina

TEOPETHKO-IIPABOBI 3ACAZJHU PO3BHUTKY CUCTEMH
CTPATEINMYHHUX KOMYHIKALUIN CEKTOPY BE3IIEKH I ObOPOHH

AHoTanis. /Jocniodcennss npobremu npasosoeo pecynio8anHs CyCnilbHux 6IOHOCUR y cepi
cmpameziuHux KOMYHIKAyill 8 yMo8ax po36umKy iHQOPMAyitiHuX mexHoLo2il ma nouupeHHs
He2amueHuX iHPOPMAYIiHUX NIUBIE HA TIOOUHY | CYCNITLCTNBO € BKPAll AKMYATbHON MEMOI0 Ma
nompebye KOMNIEKCHO20 HAYKOBO20 ONPAYIOBAHHI. AGMOp NOCmMasue 3a Menty npoaHanizyeamu
meopemuuni, icmopuyHi ma npagosi 3acao CMAaHOGIEH I CUCTNEMU CIPAME2IYHUX KOMYHIKAYill
cexkmopy 6esneku i 0boporu Yxpainu ma eionosionoco docsidy CIIIA, Benukoi Bpumanii ma
inwux kpain-unenie €Ci HATO. Y pobomi i3 3acmocy8anuam 3a2aibHOHAYKOBUX T CReYIATbHUX
MemoOi8 HaAYKOBO20 NI3HAHHSL (OIANeKMUUHO20, ICMOPUHHO20, CUCIEMHO20 AHAI3Y MA H.) PO3-
2NAHYMO NPABo6i 3acadu YopmMyeanHs. ma npiopumemHi HanpsMu pO3GUIMKY CUCmemu cmpame-
2IYHUX KOMYHIKAYill ceKmopy be3nexu i 000poHU 8 YMOBAX 2iOpUOHOI 8iliHU Ma €8POAMIAHMUYHOL
inmezpayii Yxpainu. 3pobneno 8UCHO80K, W0 Npasose pecyito8ans CyCnilbHUxX 8i0HOCUH V Yill
cghepi 6 Ypaini nepebysac na emani gpopmyeanns, a cneyianvhe 3aKOHO0ABCME0 3 NUMAHL PO3-
0Y008U HAYIOHATLHOI CUCTNEMU CIMPAME2TUHUX KOMYHIKAYIU, opeanizayii ynpasiints i KOHmpouo
ma OisinbHocmi cyo €kmi6 yici cucmemu nompedye HaNeHCHO20 ONPAYIOBAHHS 3 YPAXYEAHHAM
docsiody kpain-unenie HATO. 3a pesynomamamu 0ocniodicenns: 1) cchopmynboeano kouosi 3a-
2pO3U HaYiOHAILHOL MA MINCHAPOOHOT be3neKu 6 iHghopmayiunii cgepi; 2) 6U3HAUEHO OCHOGHIL
YUHHUKU, AKI 6NIUBAIOMb HA PO30Y008Y CUCMEMU CMPAMe2iuHUX KOMYHIKayitl, ma cKkaadosi
8KA3aHOI cucmemu (nyOiYHa OUNIOMAmMIs i 3aX00U, CNPAMOBAHT HA NPOCYBAHHS Yilell 0epiCcasiL;
36'13KU 3 2POMAOCHKICIIO MaA BIUCLKOBI 36's13KU; THHOpMAayilini ma ncuxono2iuni onepayii);
3) ymouneHno cknaoosi cucmemu ynpasiintsa ma KOOpouHayii OisibHOCmi y cgepi cmpameivnux
KoMYHiKayitl; 4) 3anpononogano mooeins nody0osu HaAYioHAILHOL CUCeMU CIPATMEIYHUX KOMY-
HIKayill, HagedeHo IPUOUYHe BUSHAYeHHs CYO eKkmie yiei cucmemu, iXHiX 3a860amb i QyHKyil,
opeanizayii 63aemMo0ii ma MidCHaAPOOHO20 CRIBPOOIMHUYMEA.

Kurouosi ciioBa: HarlioHaisHa 000pOHA, IEPCOHATBHI JTaHi, KOH(DiICHIIHICTE, EBPOATIaHTHY-
Ha iHTerparis, Mi>KHapO/IHI BiTHOCHHH.
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THEORETICAL AND LEGAL BASIS FOR THE SECURITY AND
DEFENSE STRATEGIC COMMUNICATIONS SYSTEM DEVELOPMENT

Abstract. Research of the problem of legal regulation of public relations in the field of strategic
communications in the conditions of development of information technologies and dissemination
of negative information influences on the person and the society is extremely relevant and de-
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mands a complex scientific study. The author aims to analyse the theoretical, historical and
legal foundations of the becoming of the strategic communications system of the security and
defense sector of Ukraine and the relevant practices of the United States, Great Britain and
other EU and NATO Member Sstates. The paper considers the legal grounds of formation and
priority directions security and defence strategic communications system development in the
conditions of hybrid war and Euro-Atlantic integration of Ukraine, with application of general
and special scientific research methods (dialectical, historical, system analysis, etc.). It is con-
cluded that the legal regulation of public relations in this field in Ukraine is in the formation
stage, and the special legislation on the development of the national system of strategic com-
munications, organization of management and control and activity of the subjects of this system
needs proper elaboration with consideration of practices of NATO Member Countries. Accord-
ing to the results of the research: 1) the key threats to national and international security in the
information sphere are worded, 2) the main factors influencing the development of the strategic
communications system and the components of the said system (public diplomacy and measures
aimed at promoting the state goals, public relations and military relations, information and
psychological operations) are identified; 3) the components of the system of management and
coordination of activities in the field of strategic communications are specified; 4) the model of
construction of the national strategic communications system is proposed, the legal definition
of the subjects of this system, their tasks and functions, organization of interaction and interna-
tional cooperation are provided.

Keywords: national defence, personal data, confidentiality, Euro-Atlantic integration, interna-
tional relations.

INTRODUCTION

The problem of legal regulation of public relations in the field of strategic communi-
cations is quite new for Ukraine and demands systematic consideration. Therefore,
let us first consider how the concepts of “communication” and “strategic communi-
cation” are applied in the modern context. Currently, communication touches prac-
tically all facets of human being, society and state — political, financial, economic,
social, cultural, educational, security, etc. Even a peek into the ongoing social trans-
formations reveals the rapid development of communication processes. Changes in
communication transform the world and its integrity. The term “communication”
(from Latin communicare) means information, transmission, conversation, exchange
of thoughts, data, ideas, that is — a specific form of interaction of people in the pro-
cess of their life.

There is a number of different approaches to defining the concept of “communica-
tion”, in particular: a mechanism by which the existence and development of human
relationships, including all thinking symbols, the means of transmitting them in space,
and the preservation of time, are ensured; exchange of information between complex
dynamic systems and their parts that are able to receive information, to accumulate it,
to transform; social integration of individuals through language or signs, establishment
of meaningful sets of rules for different purposeful activities; information connection
of the subject with a certain object — human, animal, machine.
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According to our opinion, communication should be understood as a form of in-
formation exchange between the social structure subjects to reach their potential, and
the totality of means intended for this purpose — as systems (means) of communication
[1-4].

The issue of strategic communications has become popular in recent decades.
Until recently, it has been considered mainly in the political, military, scientific and
commercial circles of the United States and several other countries. Since the begin-
ning of the 21st century, the concept of “strategic communications” has been increas-
ingly used in legal documents in Ukraine.

Scientists have started to draw more attention to the term of “strategic communica-
tions” since 2001, following the “Report of the Defense Science Board Task Force on
Managed Information Dissemination” by Vincent Vitto, chairman of the Defense
Scientific Council (Federal Advisory Committee for Independent Advice to the US
Secretary of Defense). This report suggested that sophisticated strategic communica-
tions could define the agenda and create a context conducive to political, economic
and military goals. Despite the repeated reference to the specified term, it's definition
was not mentioned in the report. However, it was noted that the requirements for
government communications during natural disasters, pre-crisis states, and hostilities
differ significantly from the requirements for long-term strategic communications [5].

Thus, as S.G. Solovyov points out, the important difference between strategic
communications and other similar activities and processes is outlined here — long-
termness, i.e. focus on the long-term result. Accordingly, strategic tools and means
must be put in place to achieve the specified goals, which facilitate the gradual and
systematic influence on the receipients' beliefs [6].

In the socio-humanistic science, as the analysis displays, there is a number of at-
tempts to conceptualize the phenomenon of strategic communications. At the same
time, there are practically no scientific developments that would provide a holistic
vision of this phenomenon at the level of theoretical and legal generalization.

Modern domestic science assumes that strategic communication is the process that
underpins national security efforts and the realization of national interests, including
in the information sphere. Subjects of strategic communications and other activities
are involved in this process. Another interesting opinion belongs to Daniel Gage, who
understands strategic communication as a process of synchronizing actions, images
and words in order to achieve the desired effect [7]. In general, it should be noted that
modern information technologies, systems and networks penetrate into all activities
of people, society, state and international community. Information is increasingly af-
fecting people and society, and the use of information and information technology is
becoming increasingly important upon resolving internal, interstate and international
conflicts [8—12].

The development of information and communication technologies has fundamen-
tally changed the principles and methods of governance, leading to revolutionary
L ]

30



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 3, 2019

changes in the field of international relations, in military affairs and modes of warfare.
Concequentially, it is now possible to achieve the victory in a military conflict through
purposeful informational influences on the population of another state or to seize its
territory without the use of military force, including by application of the components
of the strategic communications system.

1. MATERIALS AND METHODS

The research is based on materials regarding scientific achievements of foreign and
domestic scientists, the results of the analysis of historical patterns and tendencies
in the formation of strategic communication systems in Ukraine and NATO Member
States. In the context of the above, the scientific advances that highlight the political
and legal vision and practices of the becoming of strategic communications in the
USA and the United Kingdom are of particular interest. To analyse the processes and
problematics associated with the formation of strategic communications in Ukraine,
the scientific achievements of a number of national scientists were studied, as well as
relevant legislative acts concerning the field of information and security and defence
sector of the Ukraine.

The methodological basis of the study is a set of methods and techniques of sci-
entific research — general and special: dialectical, historical, system analysis, system-
atic and structural, comparative law. The leading is the general scientific dialectical
method of research of the processes of formation and development of strategic com-
munications of the security and defence sector in the EU and NATO Member States
and in Ukraine. The historical method facilitated coverage of the prerequisites and
processes for the formation of the conceptual apparatus and components of the strate-
gic communication system in the late 20" — early 21* century.

The system analysis method allowed to systemize the major challenges and threats
to national and international security in the information field and to identify key factors
that influenced the development of the strategic communications system. The applica-
tion of the system-structural method contributed to the development of a model for
building a strategic communications system in Ukraine, defining its structural elements,
as well as the objectives of the relevant state authorities and subjects of the security
and defence sector.

Application of the comparative law method resulted in identification of systemic
issues and priorities for the development of legislation on information and security
and defence issues in the context of development of a national strategic communica-
tions system in accordance with standards of the EU and NATO Member States.

2. RESULTS AND DISCUSSION

Due to the rapid development of the information sphere and total informatization
of the society in the development of international relations between the countries,
significant changes are also taking place in connection with the latest developments
in the field of information and communication technologies.

@
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It is no accident that at the beginning of the 21* century, first in the USA, and then
in a number of other countries of the world, new approaches to addressing the role of
mass communications in national policy started emerging, which were specifically
embodied in the concept of “strategic communications”. As a number of researchers
rightly points out, in particula [13—16], factors of extremely rapid development of
strategic communications are the following: rapid development of informatization;
increasing role of information warfare to achieve politico-military and economic goals;
increasing number of forceful (armed) conflicts in the world; spreading of terrorist
activity; formation of new national strategies of modern states; adjusting and changing
the image of countries in the international arena; emergence and development of new
forms of diplomacy (public diplomacy, cyber diplomacy, etc.).

As previously noted, the term “strategic communications” in its modern sense first
appeared in US military community in 2001 [17; 18]. However, it has been used in
official US documents since 2006. According to K. Vynohradova, the term "strategic
communications" was interpreted as focused US efforts, directed at understanding the
specifics of target audiences and cooperation with them for the US government to
create, strengthen and preserve favourable conditions for the promotion of national
interests and goals through coordinated information, integrated plans, comprehensive
plans, action programs and synchronization with other elements of national power [19].
At the beginning of the 21% century, strategic communications have also become
widespread in the United Kingdom, where military structures of the country are being
actively developed and implemented. The United Kingdom is convinced that strategic
communications must work to advance national interests by using all types of defence
to influence the behaviour of target audiences [20; 21].

In general, strategic communications, according to British experts' opinions, should
provide a decisive contribution to the development and implementation of a national
strategy that is understood to be the set of ideas, preferences and methods explaining
the activity (diplomatic, economic or military) and leading it to the goal. At present,
strategic communication is also being actively studied and developed in the EU and
NATO Member States, the PRC and the Russian Federation.

2.1 Legal bases of formation of strategic communications system in Ukraine

For the first time in Ukraine, the term strategic communication was used in the
preamble to the Agreement between the Government of Ukraine and the North At-
lantic Treaty Organization on the Status of NATO Delegation to Ukraine, signed on
22.09.2015 and ratified by Law No. 989-VIII dated 04.02.2016". In general, it is a
programmatic document on the development of international legal relations between
Ukraine and NATO, which does not directly address the issue of forming and devel-
oping a strategic communications system.

! Decree of the President of Ukraine “On the Doctrine of Information Security of Ukraine”. (2017,

February). Retrieved from https://zakon.rada.gov.ua/laws/show/47/2017
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Understanding of the concept of “strategic communication” in the NATO system
is considered as a determined effort to identify and develop target audiences for the
establishment, development and preservation of national (government) interests,
policies and goals through the use of coordinated programs, plans, topics, messages
and products, synchronized with all the actions and tools implemented by the au-
thorities [22].

In Ukraine, the concept of “strategic communications” was first defined in para-
graph 4 of Presidential Decree No. 555/2015 dated September 24, 2015' on the new
version of the Military Doctrine of Ukraine as a coordinated and appropriate use of
the state's communication capabilities — public diplomacy, public relations, military
communications, information and psychological operations, activities aimed at pro-
moting the goals of the state. According to this act, strategic communications are
considered as the basis of crisis response to military threats and the prevention of
escalation of military conflicts.

In general, the Military Doctrine of Ukraine for the first time legally defines: a) the
definition of the term “strategic communications”; b) the scope of strategic commu-
nications in the activities of state authorities and subjects of the security and defence
sector; c¢) the need for an effective strategic communications system in the security
and defence sector; d) the need to develop a unified communications strategy in the
security and defence sector and to identify a state authority responsible for coordina-
tion and control in this area.

The term “strategic communications”, cited in the Military Doctrine, was also
introduced in the Doctrine of Information Security of Ukraine, approved by Presiden-
tial Decree No. 47/2017 dated 25.02.2017%. At the same time, this Doctrine defines
the term “‘strategic narrative” as a specially prepared text intended to be verbally nar-
rated in the strategic communications process for informational influence on the target
audience.

That is, “strategic communications” in this case can also be understood as a certain
process, namely: the process of presenting the “strategic narrative”, which is performed
for informational influence on the target audience.

In accordance with Section 3 of the said Doctrine, the development of the strategic
communications system of Ukraine is classified as vital interests of society and the
state as a component of national interests in the information field.

Furthermore, “building an effective and efficient strategic communications system”
in accordance with para. 1 Section 5 refers to national policy priorities in the informa-
tion field regarding the assurance of information security.

' Decree of the President of Ukraine “On the new version of the Military Doctrine of Ukraine”. (2015,
September). Retrieved from https://zakon.rada.gov.ua/laws/show/555/2015

2 Decree of the President of Ukraine “On the Doctrine of Information Security of Ukraine . (2017,
February). Retrieved from https://zakon.rada.gov.ua/laws/show/47/2017
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The basic legislative acts in the field of strategic communications should also in-
clude the Annual National Programs under the auspices of the NATO — Ukraine Com-
mission for 2017 and 2018, approved in accordance with the Decrees of the President
of Ukraine No. 103/2017 dated 08.04.2017 and No. 89/2018 dated 28.03.2018 [18].
According to these documents, a number of measures were envisaged to develop the
strategic communications system of the security and defense sector of Ukraine,
namely:

— development of public diplomacy;

— development and implementation of the national strategy of Ukraine in the field
of strategic communications;

— building strategic communications capabilities in national security and defence;

— creation of coordination interagency mechanism of information operations;

— development of a system of professional training of specialists in the field of
strategic communications;

— intensifying interaction with partner countries in the information field and de-
veloping partnerships in strategic communications;

— providing the subjects of security and defence sector, in cooperation with NATO,
with scientific, expert and practical materials on strategic communications;

— preparation of proposals regarding normalization of the strategic communications
system, etc.

Comprehensive analysis of the legal bases for the formation and development of
the strategic communications system of the security and defence sector in Ukraine
enables such opinions and proposals to be made:

1) legal regulation of public relations in the field of strategic communications in
Ukraine is currently at the stage of formation. Special legislation governing the key
aspects of developing a national strategic communications system, the management
and control organization and the activities of the subjects of this system needs to be
elaborated, adopted and implemented with consideration of the experience of NATO
Member States;

2) the conceptual and categorical apparatus in the field of strategic communica-
tions, implemented by current regulations, broadly complies with NATO documents,
but requires systemization, clarification and proper legal definition. In particular, the

EEINA3

use of various terms, such as “government strategic communications”, “state strategic
communications”, “national strategic communications”, etc., is debatable. Strategic
communications, as an integral part of the national security and defence system, as
well as government communications or communications of other public authorities,
should be clearly distinguished. They differ significantly in their goals, tasks, forms
and methods of their implementation;

3) the definition of strategic communications as a coordinated and appropriate use
of the state's communicative capabilities — public diplomacy, public relations, military
relations, information and psychological operations, measures aimed at promoting the
L ]
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goals of the state allows to distinguish the following basic components of strategic
communications: a) public diplomacy and measures aimed at promoting the goals of
the state; b) public relations and military relations (civil-military cooperation); c) in-
formation and psychological operations;

4) in seeking the role and place of strategic communications in the domestic law
and legislation system, it is advisable to refer to national security and military law
[23], especially since the field of "strategic communication" is directly identified (in
NATO Member States) with the security and defence sector. The subject of regulation
of public relations in terms of "national security and military law" may be: the legal
basis and issues of national security and defence as one of the main functions of the
state; the legal basis for the protection of state sovereignty, the constitutional order,
the territorial integrity and inviolability of Ukraine's borders, the legal protection of
state and military security and the state border security; issues of legislation and law
in the field of national, collective and international security; system and state-legal
mechanisms for ensuring national security and defence of Ukraine; statutory regulation
of the activities of the subjects of the security and defence sector, military law enforce-
ment and military justice bodies; legal issues of the implementation of the standards
of the European Union Member States and the North Atlantic Treaty Organization into
the legislation of Ukraine.

2.2 Priorities for the development of the strategic communications system of the
security and defence sector in the context of hybrid war and Euro-Atlantic integration
of Ukraine

In recent years, the concept of "hybrid war" has become widespread and transcended
the Russian-Ukrainian conflict, and a number of countries in the world have actually
become parties to this confrontation using information, economic, energy, military
and other components. In these circumstances, the problem of forming and develop-
ing a modern and effective strategic communications system for the security and
defence sector, with consideration of the experience of NATO Member States, be-
comes extremely urgent for Ukraine.

It is noteworthy that in recent years (in the context of a hybrid war), EU and NATO
Member States have paid particular attention to counteracting the use of information
weapons and developing strategic communications in the security and defence sector,
as evidenced by the chronology of a number of events and decisions adopted, namely
[24]:

— in October 2007, the Enhancing NATO's Strategic Communications Directive
was adopted, and in 2008 the strategic communications issue was included in the Al-
liance's policy document — the NATO Summit Declaration;

—1in January 2014, the NATO Strategic Communications Centre of Excellence, or
NATO StratCom COE was created. Its main objectives include coordination of NATO's
strategic communications activities, exploring ways to emerge and disseminate infor-
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mation threats, developing information counteraction techniques, and providing train-
ing for information and psychological operations;

—in March 2015, the Council of Europe established the East StratCom Task Force,
or East StratCom, and decided to entrust the High Representative of the Council of
Europe, together with the relevant European Union institutions and EU Member States,
with the preparation of a Strategic Communications Action Plan;

—in March 2016, the Executive Office of the President of the United States and
the US Department of State reformed and expanded units that handle strategic com-
munications;

—in November 2016, the European Parliament adopted a resolution to counteract
the propaganda of third countries, including the Russian Federation. In the resolution,
in particular, the European Parliament acknowledged that the Russian government was
aggressively using a range of means and tools to attack democratic values, to split
Europe, to ensure support within the country and to create the impression of differ-
ences between the EU's Eastern Neighbourhood countries.

The specified Resolution also recommended that the EU combat propaganda
more vigorously, without forgetting the principle of freedom of speech. She also
recommended that the East StratCom Task Force be strengthened, transforming it
into a full-fledged EU External Relations Service. In the context of the above, it
should be noted that one of the key factors of the modern hybrid war, global and
regional (sub-regional) confrontation is the field of information. Therefore, to ef-
fectively ensure the information security (as well as the development of a strategic
communication system), the issues of combating information wars, cyberattacks and
negative information and psychological impact on the individual, society and the
state are extremely urgent. According to research performed [25-30], the following
key threats to national and international security in the information field are now
of utmost priority: global changes and transformations in the information field are
creating the latest challenges that pose a real threat to human security and interna-
tional law; along with the development of information and communication tech-
nologies there is a problem of unauthorized collection of personal data and violation
of privacy of human life; there is a tendency in the information space to spread in-
formation aggression and violence, manipulation of consciousness of the person and
the society, informational and psychological operations are being periodically per-
formed; most countries in the world have encountered cyberespionage, cyberterror-
ism, cybercrime and cyberattacks on critical infrastructure; the consequences of
using modern information weapons can lead to a real loss of state sovereignty and
territorial integrity of the countries of the world. (The 2014 events of aggression
against Ukraine clearly confirm this).

The level of modern challenges and threats in the information field confirms the
validity and exceptional importance of the provisions of Art. 17 of the Constitution
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of Ukraine' that information security is one of the main functions of the state and the
matter of the entire Ukrainian nation (in the context of the said constitutional provi-
sion, cybersecurity should be considered as one of the components of information
security). In general, according to our opinions, the national information policy and
the information security system should be aimed at the effective protection of na-
tional security objects: human and citizen — their constitutional rights and freedoms;
society — its spiritual, moral, ethical, cultural, historical, intellectual and other values;
the state — its constitutional order, sovereignty, territorial integrity and inviolability.
In the context of the emergence of an information society, national and global infor-
mation space, an extremely important objective in the field of information and na-
tional security is also to create a strategic communications system for the security
and defence sector and to improve it with consideration of the practices of NATO
Member States, as discussed in the Ukraine Security and Defence Sector Develop-
ment Concept (2016).

It appears to be appropriate to relate the following to the key factors in the forma-
tion of the national strategic communications system of the security and defence sec-
tor of Ukraine: principles of the national policy in the field of strategic communications
as a component of the state information policy and the policy of information security
assurance; principles of functioning of the strategic communications system; subjects
of the security and defence sector as defined by legislation; basic directions of func-
tioning of the strategic communications system of the security and defence sector. Let
us consider these and other aspects more substantially.

First. National policy in general, including national information and information
security policy, in accordance with the Constitution of Ukraine, is determined by the
Verkhovna Rada of Ukraine. The central executive authorities and other state au-
thorities, in cooperation with civil society, take part in its formation. Accordingly, the
national policy in the field of strategic communications should be developed with the
participation of the NSDC of Ukraine, the Ministry of Information Policy and the State
Committee for Television and Radio-Broadcasting of Ukraine, the Ministry of Foreign
Affairs of Ukraine, the Ministry of Defence of Ukraine, the Ministry of Internal Affairs
of Ukraine, the Security Service of Ukraine and other subjects of the security and
defence sector. According to our estimations, the national policy in this sphere should
be considered as a component of the national information policy of Ukraine, and im-
plemented by the legislatively defined subjects of the security and defence sector.

Second. The basic principles of functioning of the strategic communications system
of the security and defence sector should include the following:

a) general principles: legitimacy, democracy, non-partisanship, integrity, decency,
accountability and responsibility;

' Constitution of Ukraine. (2019, February). Retrieved from https://zakon.rada.gov.ua/laws/

show/254%D0%BA/96-%D0%B2%D1%80
®
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b) special principles: focus on the protection of national interests and national
security objects — human, society and state; balance of human rights and freedoms and
legitimate interests of society and the state; unity of approaches in the formation and
implementation of measures in the field of strategic communications; scientific rigour,
systematic approach to the formation and development of strategic communications
of the subjects of the security and defence sector.

Third. In accordance with Part 1 of Art. 12 of the Law of Ukraine “On National
Security of Ukraine”, the security and defence sector of Ukraine consists of four in-
terconnected components: security forces; defence forces; military industrial complex;
citizens and civil groups voluntarily involved in national security assurance.

In accordance with Part 2 of Art. 12 of this Law, the subjects of the security and
defence sector include the following: Ministry of Defence of Ukraine, Armed Forces
of Ukraine, State Special Transport Service, Ministry of Internal Affairs of Ukraine,
National Guard of Ukraine, National Police of Ukraine, State Border Service of
Ukraine, State Migration Service of Ukraine, State Emergency Service of Ukraine,
Security Service of Ukraine, State Security Department of Ukraine, State Service for
Special Communication and Information Protection of Ukraine, Office of the Na-
tional Security Council Ukraine and Defence, intelligence agencies of Ukraine, central
executive authority facilitating the formation and implementation of the national
military-industrial policy. In accordance with Articles 106, 107 of the Constitution of
Ukraine', management in the fields of national security and defence of Ukraine is
exercised by the President of Ukraine, and coordination — by the National Security
and Defence Council of Ukraine. In consideration of the foregoing, the following list
of subjects of the security and defence sector should be taken as the basis for the for-
mation of the national strategic communications system.

Fourth. A meaningful analysis of the definition of "strategic communication"
concept, provided by the statutory acts of Ukraine?, as well as the statements of the
Strasbourg-Cologne meeting of the North Atlantic Council and the Heads of State and
Governments of NATO Member States® make it possible to classify the functions of
the strategic communications system by such major directions: public diplomacy and
measures aimed at promoting the goals of the state; public relations and military rela-
tions (civil-military cooperation); information and psychological operations.

Under these conditions, the organizational design (model) of the strategic com-
munications system of the security and defence sector may appear to take the follow-
ing form:

' Constitution of Ukraine. (2019, February). Retrieved from https://zakon.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80

2 The Military Doctrine of Ukraine, approved by the Decree of the President of Ukraine. (2015,
September). Retrieved from https://www.president.gov.ua/documents/5552015-19443

3 The Strasbourg I Kehl Summit declaration. Retrieved from https://www.nato.int/cps/en/natohq/
news_52837.htm?mode=pressrelease
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1. General coordination and guidance on matters of strategic communications in
national security and defence, with consideration of the provisions of Art. 106 of the
Constitution of Ukraine, which shall be implemented by the President of Ukraine and
the NSDC. The implementation of this function may be entrusted to the Office of the
NSDC of Ukraine or a specially created authority under the NSDC (for example, the
National Coordination Centre on Strategic Communications). Accordingly, the role
of National Coordinator on matters of NATO-Ukraine cooperation in the field of
strategic communications may be assigned to one of the Deputy Secretaries of the
NSDC;

2. Coordination and enforcement of the function of public diplomacy and measures
aimed at promoting the goals of the state may be performed within the competence of
the Ministry of Foreign Affairs of Ukraine and the Ministry of Information Policy of
Ukraine, with the participation of other state bodies, non-governmental structures and
public organizations. Organizational and other assurance of the implementation of the
above may be performed by the corresponding units of the apparatus of the said min-
istries, as well as by the international liaison units of the central executive authorities
and subjects of the security and defence sector;

3. Public relations and military communications should be performed by all actors
in the security and defence sectors identified by law. With that, the Ministry of Defence
of Ukraine may be responsible for coordinating military communications (military-
civilian cooperation). The implementation of these objectives should be performed
through the subjects of the security and defence sector, media and public relations
units or through other units;

4. Coordination, planning and conducting of information and psychological op-
erations, as the most "sensitive" sphere of strategic communications, requires complex
involvement of organizational and legal, telecommunication, information, sociological,
psychological, operational and other forces and means of the subjects of the security
and defence sector and other state authorities and non-governmental organizations.

With regard to this matter, in the context of the provisions of the Law "On Na-
tional Security of Ukraine", proposals concerning the pooling of relevant forces and
resources of state and non-state subjects in the security sector for their coordinated
practical engagement on these issues and possible creation of an appropriate intera-
gency unit within the Security Service of Ukraine appear to be reasonable. At the same
time, it would be worth considering the experience of legal regulation and functioning
of another similar interagency association — the Anti-Terrorist Centre at the Security
Service of Ukraine.

CONCLUSIONS

Analysis of the current issues of the development of the situation in the political,
legal, military and information fields, as well as tendencies of international events
around Ukraine, allows to single out a range of theoretical and legal issues of the
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formation and development of the strategic communications system of the security
and defence sector of Ukraine, namely:

1. The system of national administration and coordination in the field of strategic
communications is now being developed quite fragmentarily, without due considera-
tion of the objectives, nature and content of this activity. The key issues in organizing
strategic communications in the security and defence sector of Ukraine include: lack
of a unified national policy, proper legal framework and a comprehensive system of
strategic communications for the security and defence sector; scattered activities of
the subjects of strategic communications, the necessity to introduce effective mecha-
nisms for coordination of civil-military cooperation, information and psychological
operations; inadequate level of professional training of persons involved in strategic
communication functions, as well as lack of prepared personnel reserve for the deploy-
ment and development of the strategic communications system; the need to organize
the development of legislative acts, analytical, methodological and scientific support
in the strategic communications of the security and defence sector.

2. Priority directions for the formation and development of the strategic commu-
nications system of the security and defence sector of Ukraine should include: deve-
lopment of a modern model of the national system of strategic communications, legal
definition of the subjects of this system, their main objectives, functions, powers, in-
teraction and organization of international cooperation; clarification of the system of
governance, coordination of activities and democratic control in the field of strategic
communications; addressing issues related to the development of public relations of
the subjects of the security and defence sector in the context of a hybrid war, the
emergence of an information society and the introduction of the latest information and
communication technologies; ensuring effective counteraction to informational and
information and psychological operations to the detriment of the individual, society
and the state; organization of training, retraining and advanced training of the person-
nel of the subjects of the security and defence sector, as well as adequate scientific and
technical support in the field of strategic communications.

3. At the stage of development of the strategic communications system, a duly
protection of rights, freedoms and security of the individual and citizen in the informa-
tion field shall be provided, first of all, in order to reform the national system of per-
sonal data protection in accordance with the EU Data Protection Package, which came
into force in May 2018 and implements the following basic principles of personal data
management: legality, fairness, transparency, target limitation, minimization of data,
accuracy, retention, integrity , privacy. The case law of the USA and other EU and
NATO Member States on the definition of privacy torts should also be considered:
intrusion upon seclusion — invasion of the "personal space" of the individual; publica-
tion of private facts; representation of and individual in a false light; use of someone
else's name or image for lucrative purposes (appropriation).
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In general, developing an effective strategic communications system can become
a significant component of the security and defence sector and the protection of vital
national interests of Ukraine.
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Muxaiiro Bacurbosuu Capuun

Kapeapa agminicmpamusrozo, ¢inarcosozo ma ingopmauiiinozo npasa
H//I nopisrsavrozo nybaiurozo npasa ma mijHapoHozo npasa
Voacropoacoruii nayionaavruii yHisepcumem

Vaczopoa, Yepaina

IHCTUTYUIMHA CITIPOMOKHICTb
JEPSABH TA ITIPABA AIOJJUHH

AHoTauist. ¥ cmammi po3kpusaromscs 0OCHOGHI napamempu iHCMumyyiunoi cnpomoiCHOCmi
Odeporcasu. Bepxosencmeo npasa sik Kpumepiil 1e2imumHocmi OisiibHOCMI 0epacasdu nepedbavae
MemoouuHe 8MINeHHs 8IAOHUX PILeHb 8 JHCUMMS, AKI MAms IPYHMY8amucs Ha yHOaMeH-
ManbHUX YIHHOCMAX 2lOHOCMI TH0OUHU, C80000U, PIBHOCMI, NOOLLY 81a0U ma 0eMoKpamii.
B sixocmi ocnoeHo20 memooonoziunoeo nioxooy posensiodcmocsi CURMemudHUul, aKut no6y0o-
B8AHULL HA OCHOBT MIANCOUCYUNTTTHAPHUX OOCTIONCEHD, WO NOEOHYIOMb PO3YMIHHI NPABA K NPU-
POOHUX 3AKOHI6 Ma pe3yibmamis 1r0CbKoi OiAIbHOCMI, WO 3YMOBIIOE NEeBHY CIMPYKMYypy
cycninbemea ma 1o2o opeanizayiro 8 oepoicasy. Habyesae 08020 3HaueHHs NpusamnHonpasosuil
Mexanizm opmynioeanHs ma UIHAHNSA NPAGUI | npoyedyp. 30Kkpema, ye nposeisicmoves
Vv 00KmpuHi npamoi Oii npasa HAOHAYIOHANbHUX 06 €OHANb Y chepi npas NoOUHU, SIKI HAKLA-
oaroms He2amueHi i no3umuseHi 0008 ’a3xku Ha oepacagy. Obymosnenicms opeanizayii oepacasu
npagamu i c60600amu IHOOUHU GUSHAUAEMbCA Yepes IHCmumyyii, npoyedypu i npaguia uooo
obmedicents enaou. Y cuny ybo2o 0epicasa NOKIUKAHA 2apaHnty8amu eKOHOMIYHI c60600u,
30ILCHIOBAMU CNPABEOAUBUL PO3NOJIL Oaae ma pisHull docmyn 00 Hux epomadsn. Tpancgop-
Mayis HAYIOHANbHO2O CysepeHimemy nepeodayac 1oeo noaimuyHy ma pUOUYHy CK1a00s),
a maxodic nepedayy YaCmuHU Cy8ePeHHUX NOBHOBAICEHb HA HAOHAYIOHANbHULL piseHb. Kpume-
plem 0eMOKpamuuHoi 1e2imumHocmi maxoi nepedaui noGHOBANCEHb CYAHCUND AKICMb 3AXUCHLY
npas 1oouHU ma 3abe3neyenns HayloHalbHux inmepecis. ¥ ceimii ybo2o HeobXioHo docsemu
HANEAHCHO20 PIBHS CUMDIO3Y HI00CMBA i3 NPUPOOOIO I BOHO € NUMAHHAM 2100A1bHO20 PIGHA md
nompebye KapOUHAIbLHOL 3MIHU Y NIOX00AX w000 YXEANEHHS GIAOHUX PileHb HA 8CIX PIGHSX
opeanizayii enaou. L{e nadae ocobnusozo xapakmepy cy4acnomy npoyecy en1ooanizayii ik pyxy
6 CIOPOHY NOCUTIEHHS OXOPOHU O0BKILIA, 3a0e3nedents npaes 00U ma 6MIiLeHHs 0eMOKpa-
muuHoi KoncmumyyitiHoi depoicasu. Tomy HaOyeae 3HAUEHHS KOHKYPEHMOCHPOMONCHICMb
HAYIOHAIbHOI eKOHOMIKU, He38adiCarodu Ha YUKATYHICIMb eKOHOMIYHUX Npoyecié ma HAAGHI
KOH@IKmMu midc depacasamu. Buxodsuu 3 ybo2o, po3kpumo pisHi 6apianmu 6mileHHs €6PO-
NecvLKo20 ma €8POAMIAHMUYHO20 8eKMOpi6 inmezpayii YKpaini 3a 00nomo2oio adexeamHuux
KOHCMUMYYitiHux 3aco0is.

Ku11040Bi c/10Ba: BEpXOBEHCTBO MPaBa, IEMOKPATis, 3aXUCT KOHCTUTYIIi1, IHCTUTYIIiHA CIIPO-
MOXKHICTB JepKaBd, KOHCTUTYITIOHAI3M, HALlIOHAJIFHAN CYBEPEHITET, TIpaBa JIFOINHH.

43



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 3, 2019

@
Mykhailo V. Savchyn

Department of Administrative, Financial and Information Law
Research Institute for Comparative Public Law and International Law
Uzhgorod National University

Uzhgorod, Ukraine

INSTITUTIONAL CAPACITY OF THE STATE AND HUMAN RIGHTS

Abstract. The article reveals the main parameters of the institutional capacity of the state. The
rule of law, as a criterion for the legitimacy of state activity, provides for the methodological
implementation of authority decisions in life, which should be based on the fundamental values
of human dignity, freedom, equality, separation of powers and democracy. The main method-
ological approach is synthetic, which is based on interdisciplinary research that combines
understanding of law as natural laws and the results of human activity, which determines a
certain structure of society and its organization in the state. The private-law mechanism of
formulating and recognizing rules and procedures is taking on new significance. In particular,
this is manifested in the doctrine of the direct effect of the right of supranational human rights
associations that impose negative and positive obligations on the state. The conditionality of
the organization of the state by human rights and freedoms is determined through institutions,
procedures and rules for restriction of power. For this reason, the state is meant to guarantee
economic freedoms, to ensure fair distribution of goods and equal access to them for citizens.
Transformation of national sovereignty implies its political and legal component, as well as
the transfer of part of the sovereign powers to the supranational level. The criterion for the
democratic legitimacy of such a devolution is the quality of human rights protection and the
safeguarding of national interests. In light of this, it is necessary to achieve the proper level of
symbiosis of humanity with nature, and it is a global issue and requires a fundamental change
in the approaches to making authority decisions at all levels of government. This is of par-
ticular importance to the current process of globalization as a move towards greater environ-
mental protection, human rights and the realization of a democratic constitutional state.
Therefore, the competitiveness of the national economy becomes more important, despite the
cyclical nature of economic processes and the existing conflicts between the states. Proceeding
from this, various options of embodiment of the European and Euro-Atlantic vectors of integra-
tion of Ukraine with the help of adequate constitutional means are revealed.

Keywords: rule of law, democracy, protection of the constitution, institutional capacity of the
state, constitutionalism, national sovereignty, human rights.

INTRODUCTION

This paper considers a constitutional state capable of making decisions, which are
formulated as a result of social interaction and are based on social consensus on
fundamental social values, enabling them to be implemented methodologically. The
criterion for the verification of authority decisions and the ability to introduce them
is their recognition and ability to implement them on the basis of respect for human
dignity. In particular, it will consider (1) the transformation of sovereignty on the
basis of the network-centricity of building public authority, which (2) is conditioned
by human rights and (3) determines the parameters of the institutional capacity of
L ]
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the state. (4) Provision of secure national identity in the context of globalization
becomes particularly important, through (5) the constitutional means of becoming
of a global law. The author considers the institutional capacity of the state through
the lens of ensuring the dignity of its democratic legitimation as a fundamental con-
stituent decision. Such a fundamental decision defines the character of modern state-
hood as legal, determines the content of its basic functions and is implemented in its
specific authorities. The methodological basis for this is the separation of powers,
subsidiarity and the ability to defend constitutional democracy (the doctrine of mili-
tant democracy).

The purpose of this research is to identify mechanisms for securing national sov-
ereignty through the lens of the institutional capacity of the state. For this purpose, the
achievements of liberal, liberal-democratic and social constitutionalism will be ana-
lyzed against the background of globalization processes. The main methodological
approach will be a synthetic one, built on the basis of interdisciplinary research that
combines the understanding of law as natural laws and the results of human activity,
which determines a certain structure of society and its organization in the state. The
scientific novelty and practical importance of this paper is the development of criteria
for the institutional capacity of the state to effectively implement its own decisions on
the basis of constitutional values.

The question of the institutional capacity of the state in the Ukrainian constitu-
tional doctrine was stated in the works of Bohdan Kistyakivskyi [1] and Oksana
Shcherbanyuk [2]. In fact, this doctrine came to us from Western literature. In particu-
lar, Kistyakovskyi's views were influenced by the works of Immanuel Kant [3], and
Shcherbanyuk's — by Nicholas Spykman [4] and Zbigniew Brzezinski [5]. In the do-
mestic doctrine of constitutionalism, apart from the works of Oksana Shcherbanyuk,
which focus on the capacity of power, this issue is only indirectly considered through
the lens of human rights and civil society institutions. In view of the deepening of
integration processes, these issues should be considered through the lens of globaliza-
tion and the competitiveness of the national economy in global and regional markets
in terms of securing national interests and economic freedoms.

The article will reveal the mechanism of interaction between civil society institu-
tions and the state in the context of ensuring national sovereignty through the lens of
parameters of the institutional capacity of the state. The first part of the paper highlights
the tendencies towards a network-centric construction of public power and adapt the
content of the principle of subsidiarity to the peculiarities of the constitutional structure
of Ukraine. The second part reveals the conditionality of the constitutional structure
of human rights in terms of the duty to protect as a fundamental constitutional princi-
ple, and its substantive content through institutions, procedures and rules. The third
part defines the basic parameters of institutional capacity, with consideration of the
constitutional dynamics and values. The fourth part reveals the peculiarities of the
emergence of global civil society and global law and their impact on national sover-
@
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eignty. The fifth block of issues is devoted to the constitutional means of implement-
ing the globalization of law, including particular aspects of European and Euro-Atlan-
tic integration.

1. MATERIALS AND METHODS

The core of this research is a comparative constitutional law toolkit based on the
complementarity of comparative legal research and the functional method. According
to the principles of legal pluralism, Ran Hirschl's approach will be taken as the basis
for the exchange of ideas and doctrines in constitutional law on the basis of comple-
mentarity [6]. Such an exchange of ideas is important for understanding the nature
of institutions and procedures for the effective implementation of authority decisions
based on fundamental values — human dignity, freedom, equality and the rule of law.
In accordance with the multidisciplinary approach, the achievements of philosophy
will also be used to determine the nature of constitutional values as the basis for un-
derstanding the state in the system of constitutional values, and the achievements of
political science — to determine the role of the doctrine of militant democracy [7] as
institutions for the protection of constitutional values, sociology and game theory, to
determine the basis of certain provisions, procedures and the rules that make up the
institutional capacity of the state. The main achievements of the doctrines of liberal,
liberal-democratic and social constitutionalism [8—10], as well as the doctrines of
communicative and procedural democracy are also used in the paper [11].

On the basis of an analysis of the formalistic, procedural and substantive doctrines
of the rule of law, the positive duties of the state will be formulated in the light of hu-
man dignity and fundamental rights. Human dignity, as self-identity and the possibil-
ity of free self-determination of an individual, sets standards for the formulation of
provisions of legislation and practice of its application. The basic quality requirements
that meet them are the clarity and certainty of the laws and the reasonableness and
clear motivation of court decisions that would be appropriate for the application and
implementation. The matter of the content and quality of the state's performance of
such duties will be addressed through the lens of the rule of law [12—14]. In particular,
it emphasizes the need for process inclusivity (involving as many interested parties
and opportunities as possible) and validity (reasonableness, prudence and balance) of
decision making. The doctrine of state responsibilities at the supranational level is of
particular importance [15], as it raises questions about the effective upholding and
realization of national interests at the regional and global level.

2. RESULTS AND DISCUSSION

2.1 Subsidiarity and the network-centric structure of public authority

The transformation of national sovereignty stems from at least a two-way movement
upon formulating and recognizing rules. Since sovereignty is the property of the
public authority bearer to independently make certain decisions and enforce them
L ]
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through legal means, they may either recognize a certain order of things or define the
desirable rules for the future. As a result, the private legal mechanism for formulat-
ing and recognizing rules and procedures is gaining importance. In particular, this
is reflected in the doctrine of direct effect of the right of supranational human rights
associations, also called the horizontal effect doctrine. This is important for defin-
ing the goals and objectives that underpin the formulation of the powers of public
authorities. Human rights, as the limits of the exercise of power, determine the main
directions of their activity, which are also conditioned by access to resources and the
state of the environment. The question arises as to the division of powers between
the levels (tiers) of public authority: communities — regions/autonomies — subjects
of federation — supranational associations [16].

It also imposes restrictions on the division of powers between levels of govern-
ment, which is determined, in fact, by the criterion of the effectiveness and efficiency
of human rights protection. For example, on July 16, 2015, the Verkhovna Rada
adopted a resolution, in accordance with which was directed a bill amending the Con-
stitution regarding the decentralization of power of the Constitutional Court (herein-
after referred to as “the Constitutional Court”) in order to conclude on its compliance
with Articles 157 and 158 of the Constitution'. On July 30, 2015, the Constitutional
Court issued a positive opinion (Opinion No. 2-rp/2015) on compliance with the con-
stitutional values and principles of the content of this draft law — the integrity of the
substance of human rights and fundamental freedoms. The aforementioned Opinion
of the Constitutional Court is the first display that only human rights are the permis-
sible limits of public authority interference in the field of private autonomy, which, at
first glance, resonates with the idea of protecting the three constitutional values set out
in Article 157 of the Fundamental Law. Because of the predicate — the sovereignty
and territorial integrity of the state — it is hardly possible to properly assess the demo-
cratic dimension of constitutional statehood. The limitation here is posed specifically
by human rights. It is no coincidence that human rights served as an objective crite-
rion for the admissibility of the transfer of a part of the sovereign powers of the state
to the institutions of the European Union during the ratification of the Treaty of Lisbon,
which was subsequently reflected in the decisions on the constitutionality of this
Treaty of the Constitutional Tribunal of Poland, the Constitutional Council of France,
the constitutional courts of Germany, the Czech Republic, etc.

Returning to the demonstrated approach of the Constitutional Court in its Opinion
dated 30 July 2015, it should be noted that, in a substantive and material sense, the
human rights criterion determines the review of constitutional draft laws:

— proper implementation of negative and positive obligations by the state to ensure
access of individuals to certain material and spiritual goods, their legitimate interests
in self-determination as an individual;

! Constitution of Ukraine. (2019, February). Retrieved from https://zakon.rada.gov.ua/laws/show/

254%D0%BA/96-%D0%B2%D1%80
®
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— institutional components of the functioning of power institutions based, in par-
ticular, on respect for human dignity, non-discrimination and arbitrariness through
separation of powers and principles of self-regulation, initiative, access to management
services;

— procedural components of statehood, which include the principles of trust, due
process and consideration of all material circumstances of the case, hearings of inter-
ested parties, competitiveness of the process, the right to appeal against decisions, the
principle of res judicata.

Therefore, the review of the constitutional draft law on compliance with human
rights and freedoms is sufficient, as human rights themselves determine certain require-
ments for the quality of organization and order of activity of governmental institutions,
in particular for ensuring the sovereignty and territorial integrity of Ukraine. On this
basis, nation-states are given the opportunity to exercise their sovereign powers at the
supranational level. At the same time, it is important to involve the regions in the
decision-making process at national and supranational levels. In addition, the values
of supranational unification are of key importance for constitutional statehood, as they,
according to the doctrine of modern constitutionalism, shall be based on respect for
human dignity, freedom, equality, the rule of law, human rights, democracy, due pro-
cess of law, etc. Proceeding form this, modern states should combine the traditional
hierarchical structure of the organization of power with the extension of horizontal
interaction between the institutions of power. The functioning of public authority
should generally follow current trends in the formation and reproduction of rules,
which increasingly enhance the role of horizontal relations [16].

2.2 Human rights predicament of the constitutional structure

The constitutional structure consists of the composition of authorities. Tradition-
ally, it is associated with forms of state rule and state structure. The dynamics of
implementation of the relevant principles of organization of power is expressed by
the state regime. As previously noted, the question arises whether, at a satisfactory
level, these components meet the criteria of effective provision and protection of hu-
man rights, which in itself is a fundamental constitutional decision. Preferably, it has
a two-tier nature. The constitution is an act of constituent power of the people. The
Constitution of Ukraine establishes a system of checks and balances. The function-
ing of such instruments is aimed at protecting constitutional values, above all the
private autonomy of a freely evolving individual. The Federal Constitutional Court
of Germany in the case of Lut said that the constitution "establishes an objective
order of values, which substantially strengthens the effectiveness of the fundamental
rights. This system of values, at the heart of which is the freely developing individual
and their dignity, should be considered as a pivotal, fundamental constitutional deci-
sion that influences all branches of law and is a priority for the development of law,
public administration and justice”. The second level of the constitutional structure
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consists of established institutions — legislative, executive and judicial authorities.
The Constitution of Ukraine' identifies these three main functions in the state, which
are aimed at preventing arbitrary decisions, as it threatens to excessively restrict
human rights or deny their essence. Therefore, the division of authorities between
the institutions of power expresses a national constitutional tradition. For young
constitutional democracies, resolving the dilemma of parliament and judicial consti-
tutional control is key. In this coordinate system, there is always a struggle between
the majority and human rights.

Paul Gauder emphasizes the importance of providing a transition from an au-
thoritarian interpretation of legal statehood, which comes down to the ideas of regula-
tion and publicity, whereby the right serves to streamline relations between people and
the use of public officials, "for officials to explain their behavior to whom they apply
coercion" which is a requirement for the justification of power decisions [12]. A strong
version of the rule of law is no longer formalized, but is rather based on publicity as
a criterion of materiality. The concept of generality, in turn, is based on expression as
the result of an agreement (convention) that has an egalitarian content, which denies
the division of people into castes, the distribution of public goods and the consideration
of the interests of different entities [12].

Earlier, the author of these lines, together with Mykola Onishchuk, had already
outlined the basic parameters of constitutional reforms, which seemingly have not yet
been resolved, despite the amendments to the Constitution of Ukraine? concerning
justice and European and Euro-Atlantic integration. Let us outline them here: the
definition of mechanisms of accountability and accountability of government before
the people; the principles of people's sovereignty limited by constitutional values
through provision of a balance between the rule of parliament and constitutional justice;
free and democratic elections as the basis of parliamentary legitimacy; ensuring the
democratic foundations of forming a government, in particular through a vote of con-
fidence and a constructive vote; proper integrity and accountability of the government
to parliament [17].

The recently raised issue of the constitutionality of illicit enrichment (Article 3682
of the Criminal Code) in the decision of the Constitutional Court No. 1-p/2019 in con-
nection with the alleged violation of the principles of the legal definition of the crime
as a component of the rule of law, the presumption of innocence and the constitu-
tional guarantee regarding self-blame, is solved completely differently. It is quite
rightly pointed out by Anna Peters, that corruption is targeted primarily at social rights,
moreover, such corruption is of low intensity, not large, like it is at the highest level,
but daily, as it is mainly concerned with ensuring a decent standard of living for the
individual, in particular quality education, medical services [18]. According to a suc-

' Constitution of Ukraine. (2019, February). Retrieved from https://zakon.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80
2 Ibidem
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cessful remark, “corruption, whether systemic, endemic or small, violates the enjoy-
ment of all rights by citizens guaranteed by all international means” [19]. Of course,
Peters translates the solution to the issue of corruption in the implementation of the
state's own negative and positive obligations, in particular to protect, procedural and
procedurally independent duties, the source of which was often a denial of causality
between the quality of legislation (for instance, its gaps) and the denial of the substan-
tive content of rights, including social rights [18]. Everything rests upon the allocation
of resources on the basis of the overall scale and effectiveness of institutions, proce-
dures and rules.

1) Institutions play a steady role in the allocation of resources, which are always
scarce and, with regard to their equitable allocation, planning for the future must be
in palce, albeit in view of the cyclical nature of economic processes. In particular,
privatization carried out in the 1990s without the formation of market institutions,
which were determined through acceptable procedures and price rules, led to an unfair
distribution of national wealth and the enrichment of the former nomenklatura and
criminal capital. All this quite substantially undermined the state's institutional capac-
ity. Therefore, the elimination of state dirigism in the economy should be accompanied
by the formation of adequate market institutions. It also undermines the judicial sys-
tem's drastic reduction of the judiciary from over nine thousand to five thousand courts.
Considering the post-colonial nature of the state with its inherent low level of social
trust in the state's institutions, we have a striking mix of decisions that significantly
affects the course of the presidential and parliamentary elections, as well as the intert-
ness of the accountability and control procedures of the government.

2) Procedures, in the context of uncertainty in the nature of constitutional deci-
sions, play but a decisive role. Even Roberto Michaels' famous oligarchy iron law
urges democracy to elect members of parliament who thus hold office in the state and
then, by using their office as channels of access to resources, pass such electoral leg-
islation as would allow them to remain in office. And such cycles can last forever,
until a crisis occurs in the country. However, this has nothing to do with the require-
ments of due process, the components of which at the micro level are the right of
every interested person to be heard, the equality of parties in the process, the validity
of decisions and the ability to challenge their own decision. At the micro level, this
translates into requirements for moral integrity and proximity to public servants, ac-
countability and control of election officials. Problems in the implementation of the
procedures were evident in the presidential elections in the United States, France and
Ukraine. This has resulted in the elaboration of special programs and electronic pro-
tocols of social media users on the Internet and determining the form of influence on
target audiences, both on television and on social networks.

3) Rules on the application of social rights, according to the doctrine of
"Untermafverbot" (positive actions of the state) of the Federal Constitutional Court
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of Germany, should determine the content of the measures of the state to such an
extent that they are not allowed to a minimum level of ensuring a decent standard of
human life and should meet the criteria of "adequacy” or “reasonableness” [20]. The
basis for defining such rules and recognizing them is respect for human dignity, an
equal scale of attitude and validity in differentiating the legal regulation of the status
of certain categories of persons who need special protection because of their vulner-
able position. The doctrine of horizontal effect, in turn, requires the equalization of
the situation, in particular between the employer and the employees, since often the
former can act as a monopolist in this respect. At the same time, situations of foisiting
interests of the minority should also be avoided if there is a place for particularity of
relations in the market.

2.3 Parameters of the institutional capacity of the state

The parameters of determining something are key, crucial to determine fairness,
validity of certain research results. This is where the multidisciplinary approach
will assist us. The institutional capacity of the state is declared in Article 3 of the
Constitution of Ukraine as follows: "Promoting and safeguarding human rights and
freedoms is the main duty of the state". Therefore, the sense of functioning of the
Ukrainian state is to provide conditions for the free development of the individual
in all forms of their manifestation as a self-sufficient personality. This fundamental
decision also establishes requirements for the state to act in accordance with stable
and predictable rules of the game, which determines the legal certainty and validity
of power decisions. In accordance with the rule of law, the political process must
be subject to the constitution. The doctrine of social contract as the basis of the
constitution involves reaching public agreement on the restriction of power and the
recognition of the universal value of human dignity as an individual's ability to self-
identify, self-express and freely develop.

This is an issue of the institutional capacity of the state. It can be measured through
the following parameters.

1. The ability of the Constitutional Court of Ukraine to make decisions, being
guided by constitutional values and principles. This implies their proper argumentation
and their presentation in a clear language for ordinary citizens. The real ability of the
courts to control the actions of the executive power regarding the compliance with
internationally recognized human rights standards. Effective judicial review is also
measured by the enforcement of judgments. Unenforced judgment constitutes the
absence of fair justice as such. For this, the courts themselves must comply with the
requirements of competitiveness and equality of parties in the process, guarantee the
parties to be heard in the process, and thoroughly investigate all the relevant circum-
stances of the case in the hearing and make a well-founded decision.

2. Upon adoption of legal acts by the Verkhovna Rada and public administration
bodies, they must take care of their content, the adequacy of available resources for
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their implementation and ensure the requirements of predictability and legal cer-
tainty. Therefore, behind the laws, there should be a clear algorithm for their imple-
mentation. Laws must meet the criteria of legitimate purpose. For example, the law
governing the quality of a chemical product may not, even in its transitional provi-
sions, rule the disciplinary liability of constitutional or ordinary judges. This is not
in line with its legitimate purpose (material aspect) and it would be reasonable to
assume that parliamentarians did not properly discuss these issues upon adopting
the law (procedural aspect). Experience shows that such kind of law will not work
properly.

3. The checks and balances system must work properly. Parliamentary committees
are important not only for legislative activity, but also for exercising control over the
executive branch. The absence or inadequate parliamentary control leads to permis-
siveness in the activities of the public administration, which does not contribute to the
quality and effectiveness of human rights. In particular, poor quality parliamentary
control in the field of national security and defense has led to a scandal over govern-
ment contract fraud related to Ukroboronprom company.

4. The engagement of public administration with the people and the provision of
quality administrative services to the population, the implementation of administrative
procedures to facilitate the exercise of economic freedoms as a basis for ensuring the
distribution of public good and access to education, healthcare, intellectual property
and cultural heritage. It contains a significant share of the state's positive obligations
to protect fundamental rights, based on fair access to public good. The protection of
classical liberal rights is based on the requirement of non-interference with private
autonomy and here the state has a duty to protect them from encroachments by third
parties and public authority. Everything here is also about guaranteeing fair justice
and compliance with contracts.

5. Karl Schmitt once stated that he was a sovereign able to apply a state of emer-
gency [21]. We are by no means adherents of Schmitt, but we consider him a rather
witty diagnostician of issues of transitional constitutional democracy, to which the
Weimar Republic once belonged, which has not lost its relevance to Ukrainian par-
liamentarism to this day. The question here centers around choosing the optimal
model for protecting the constitution in the event of an external threat. The right of
a political nation organized into a state to defend itself against an aggressor is recog-
nized in Article 51 of the UN Charter. The state has the discretion to take all necessary
measures to protect national sovereignty from external threats, even under the guise
of what is now, for some reason, called a "hybrid war", although, as evidenced by
history, Russia's constant military conflicts with Ukraine are commonplace. Therefore,
human rights and national security must be weighed on the principles of proportion-
ality in resolving these issues, which should be addressed by an independent and fair
tribunal.
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2.4 National sovereignty and the protection of constitutional values in the context of
global law

The current system of collective security is in deep crisis, within the framework of
the traditional system of ensuring the sustainability of the world order. In particular,
this is evidenced by the rather inert mechanisms of accountability within the UN
General Assembly. Only recently has a relevant resolution been adopted stating that
there was an inter-state armed conflict between Ukraine and Russia that has led to
the occupation of Crimea today (A/C.3/71/L.26). Therefore, in the light of these pro-
visions, mechanisms for defending national interests in the context of globalization
processes should be considered.

Ensuring the protection of fundamental constitutional values is linked to the pro-
tection of constitutional identity. Julian Cocott and Martin Caspar highlight the
struggle between sovereignty of parliament and judicial review as a key issue in the
legal protection of the constitution [8]. This discussion has its origins in the views of
Albert Venn Dicey, who identified two key pillars of British constitutionalism in the
second half of the 19th century as the sovereignty of parliament and the common law
of the courts [22].

The High Court of London, in the case on the constitutionality of a referendum on
withdrawal of the United Kingdom from the European Union stated that the principle
of parliamentary sovereignty is decisive in the application of foreign policy preroga-
tives, in particular on the approval or termination of international treaties. The govern-
ment does not have the proper prerogatives to do this, because on behalf of the Crown,
in accordance with the principle of parliamentary sovereignty, such decisions shall be
made by parliament. With that, the court referred to the fact that the United Kingdom
is a constitutional democracy, limited by legal rules and the objectives of the rule of
law. Courts are empowered with a constitutional fundamental obligation to be governed
by law in a democratic state by implementing the rules of constitutional laws in a dif-
ferent way than courts enforcing other laws. [23].

Highlighting the role of parliament in securing the rule of law, Kokott and Caspar
emphasize the range of powers and procedures that belong to the parliament, which
has the highest level of representation of the people [8]. The Constitutional Court of
Ukraine is involved in the process of protecting fundamental constitutional values,
which is intended to ensure the supremacy of the Constitution. The well-known res-
ervations regarding the relationship between the rule of parliament and judicial con-
stitutional control are, in fact, suggestions for resolving the dilemma of ensuring a
balance between majority and minority. Thus, the American constitutionalist Thomas
Baker notes the following on this matter [9]:

"In this structure, constitutional control is an asset, not a drawback. The constitu-
tion has no problems with judicial constitutional control; it has problems with the
majority. In fact, the main threat to individual freedoms is government power. The
@
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greater the power of government, the less individual freedom; the more individual
freedom, the less power in government. Government power and individual freedoms
are two sides of a zero-sum game".

According to the principle of republicanism (Article 5), there is a requirement that
fundamental constitutional values be subject to review directly by a majority of voters
in an all-Ukrainian referendum (Article 156 of the Constitution), not by parliament.

As these issues relate to national identity and the preservation of the national con-
stitutional tradition, it is important to maintain a dialogue between different legal
cultures and to ensure the compatibility of legal values while preserving and enhanc-
ing the national legal heritage. This facilitates the provision of interaction between
different levels of public authority. The current Constitution of Ukraine is conservative
in this regard. In addition to the fact that the provisions of Article 157 of the Constitu-
tion block the process of transferring part of the sovereign powers of the state to su-
pranational institutions, there is also no mechanism to consult with regional institutions
of power on the forms and methods of Ukraine's participation in inter-, trans- and
supranational cooperation. Similarly, the Law on Transfrontier Co-operation does not
contain appropriate mechanisms.

A number of researchers consider globalization as a threat to a democratic consti-
tutional state, including its right to self-determination. Globalization is often seen as
an Americanization of lifestyles, as an extension of the capitalist strategy with its
associated practices of colonialism, the weakening of state institutions, in particular,
according to the concept of Niklas Luhmann, on the formation of a world society
(Weltgesellschaft) [11]. However, it is difficult to talk about world society, proceeding
from the modern realities, which are characterized by a discussion about community
in values that can serve as guidelines and standards in the construction of public in-
stitutions, rules and procedures. Such an illusion can be found in authors who express
dominant discourse within the EU or the UN institutions. In light of the military con-
flict between Ukraine and the Russian Federation, which directly attacks the global
collective security system, one can merely talk of a significant fragmentation of the
world society and the process of its formation. This conclusion is also based on the
experience of Ukraine's involvement in integration processes. The verification of this
process was implemented the solution of the dilemma of the Euro-Atlantic and Eurasian
models of integration of Ukraine. After all, the Customs Union of the Eurasian Eco-
nomic Union does not correspond to the values shared by Ukrainians — democracy and
the rule of law, since the highest bodies of the Union are formed by representatives of
the executive power: The Supreme Eurasian Economic Council consists of heads of
states and governments, and the Eurasian Economic Commission — of the deputy heads
of governments.

In this context, it is accepted that the internationalization of constitutional law lies
in consolidation (Verdichtung) of international law, which is observed in the context
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of globalization and which is functionally necessary in these conditions to adequately
secure the global interests of the common good, as well as its emancipation from the
will of the individual state [15; 24]. The effectiveness of the global rule of law shall
be measured by the effectiveness of human rights protection. If one is to proceed from
the essence of the debate between the realistic and axiological doctrines of interna-
tional law, then the constitutional and global values introduce quality to the content
of the world globalization process, in which, strictly speaking, the world society is
being formed, whose sprouts currenly are still weak. Furthermore, the value of human
rights, democracy and the rule of law is still being challenged in many states, which
is a testament to the poor adaptation of local public institutions, rules and procedures
to such values.

2.5 Constitutional means of becoming of the global law

Today there is a controversial process of becoming of the world society, which has
to formulate a new quality of social solidarity in the form of a world civil society. It
is in this area that constitutionalism, as a rule, develops as a system of institutions,
rules and procedures for ensuring the functioning of limited power and a mechanism
for the protection of human rights. Since this is a two-way process — constitutional
and international mechanisms for the formation of global law, then it is likely that it
should become a world constitutionalism, which has been often discussed recently.

i) General principles. The emergence of global law can be ensured through certain
constitutional means, which will be discussed below. We should now dwell on the
concept of “constitutional security”. Professor Yurii Voloshyn quite correctly consid-
ers this phenomenon in terms of human rights in the following aspects: they are an
epistemological source for determining the nature of the state in the context of its legal
regime; ontologically, they determine the main subject and strategic purpose of the
state; in a pragmatic-demarcating sense, they are aimed at defining the concept of
implementation of such an objective; in the management and statutory contexts aimed
at creating a multifaceted, multi-level, complex regulatory mechanism based on con-
stitutional and legal relations — constitutional and legal support [25]. This approach is
based on the concept of national statehood, which, with the emergence of world civil
society and global constitutionalism, is likely to be eroded by, first and foremost, a
network of cooperation that can be vertical, horizontal and mixed. In doing so, subor-
dination relations can also be eroded, and individual models of decisions will be
transferred from standard contracts in private law and arbitration awards.

In general, this is an abstract question of the mechanisms for the formation of
global constitutionalism and sovereignty at the global level. In this regard, considering
the models of international law (as coordination, the combination of coordination with
informal government cooperation and unilateralism), Armin von Bogdandy empha-
sizes the following nature of sovereignty [11]:

@
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“The notion of sovereignty, which is understood as state independence, is, accord-
ingly, a leading substantive paradigm and probably even a fundamental principle in
the sense of the imperative requirement of optimization in the development and for-
mulation of international law. At the same time, the central formula for the interna-
tional system is sovereign equality, and certainly not democratization”.

It is quite a logical assumption that global constitutionalism must develop in plane
of guarantees of equality between states, which, however, depends on the real power
of the state itself and the art of diplomacy, as well as its institutional capacity. At the
same time, remembering the process of becoming of the supranational nature of the
EU, one must first of all rely on the judgment of the Court of Justice in Costa v. ENEL,
which recognized the horizontal effect and direct effect of fundamental rights and
freedoms. The implementation and protection of human rights, in other words, are
making a significant transformation in the world order. Similarly, private legal instru-
ments, such as standard contracts and arbitration, form a network of rules and proce-
dures that are independent of national states and supranational institutions, which are
then codified and recognized by public authorities. Here, we would like to underline
the institutional forms of influence on national, inter-, trans- and supranational institu-
tions, which, in Niklas Luhmann's context, can be conditionally characterized as the
institutions of global civil society, which produces the natural space for the exercise
of freedom.

In domestic and foreign doctrine, these issues are considered through the lens of
ruling capacity of the state [2—5]. In this context, they actually reveal the state's abil-
ity to defend national interests, which comes down to the institutional capacity of the
state. When it comes to renouncing sovereignty, this construct most likely has the
consequence of denying national statehood. Although in fact sovereignty is a certain
property of the state to implement institutionally capable governmental decisions based
on a balance of private and public interests, with the aim of realizing national interests
at the inter-, trans- and supranational levels. If one is to consider this in the context of
the relationship between law and geopolitics, the Spykman scheme [4] appears to be
a rather ideal model, which is undergoing substantial transformation due to the state
of development of civil society institutions, the institutional capacity of the state and
the provision of a strategy for the sustainable development of the nation-state, at the
heart of which is the harmony in the development of the individual and the environ-
ment. The same thing is emphasized by Zbigniew Brzezinski, who underlines the
strategic legacy of mankind and the environment. Brzezinski's strategic legacy includes
the sea, air, space and virtual space, as well as nuclear space related to the issue of
nuclear weapons proliferation. The environmental legacy covers the geopolitical im-
plications of water management, the Arctic and climate change [4]. Therefore, the
issue of human symbiosis with nature is a global issue and requires a dramatic change
in approaches to decision making at all levels of government [5].
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The significance of Constitutional Law No. 2680-VIII for Euro-Atlantic integration
and the prospects for Ukraine's integration with the European Union'. The law, which
has become an integral part of the Constitution of Ukraine and the constitutional order,
has a dualistic nature: it imposes specific positive responsibilities on public authorities,
and on the integration of Ukraine into the EU, determines the political orientation of
pursuing a foreign policy.

1) With regard to Euro-Atlantic integration, Law No. 2680-VIII? entrusts specific
authorities with the triangle of power: the Verkhovna Rada — the President — the Cabi-
net of Ministers. All this is performed in the light of the requirements of "confirmation
of the European identity of the Ukrainian people and of the irreversibility... of Euro-
Atlantic course of Ukraine", which became part of the Preamble to the Constitution. In
fact, it is difficult to accept the arguments put forward in the separate opinions of some
judges of the Constitutional Court upon exercising preventive control of the constitu-
tionality of this law, which allegedly "does not specify the procedure for amending"
the Preamble of the Constitution and allegedly it only “fixes the historical moment of
its adoption™ at least in view of the dynamic interpretation of the Constitution, which
was implemented by the Constitutional Court upon adopting Opinion No. 3-8/2018.
The deepening of the content of the Constitution, which directs public authorities to
implement specific measure to strengthen national security and defense within the
framework of NATO cooperation, in the context of the actual Ukrainian-Russian war,
is also important for the gradual transformation of the content of the Preamble and for
its provisioning with specificity regarding the national and European constitutional
identity of Ukraine. It is also difficult to characterize as a kind of "technique of circum-
vention" of the rigid procedure for amending Sections I, III and XIII of the Constitution,
referring to the constitutional principles of the foreign policy of the state, defined in
Article 18 of the Constitution of Ukraine, since the preconditions for the authorities
serve as the provisions of the Preamble duly specified in the provisions on the consti-
tutional powers of public authorities in this field (Articles 85, 102, 116).

Despite its different interpretations, Ukraine's Euro-Atlantic integration does not
limit its sovereignty, since it is a political course towards joining an international or-
ganization on the basis of an international treaty that does not provide for the delega-
tion of part of the sovereign powers. NATO is, by its nature, an international organiza-
tion that performs collective security functions by coordinating efforts and ensuring
Member States' interaction in the field of national security and defense.

2) With regard to European integration, Law No. 2680-VIII defines the goals of
national policy by focusing the foreign policy course on “confirming the European

' Law of Ukraine “On Amendments to the Constitution of Ukraine (Concerning the Strategic Course
of the State for Acquiring Full Membership of Ukraine in the European Union and in the Organization of
the North Atlantic Treaty”. (2019, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2680-19

2 Ibidem
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identity of the Ukrainian people and the irreversible nature of the European ... course
of Ukraine"!'. With regard to Article 18 of the Constitution of Ukraine, there is no
narrowing here, because, organically, the Ukrainian statechood developed within the
framework of European identity with certain Byzantine influences at an early stage of
its formation during the Rus' period. The positive obligations of the State regarding
international cooperation within the meaning of Article 18 of the Constitution of
Ukraine remain unchanged.

In this case, the implementation of the European integration course of Ukraine will
depend entirely on the desire of the European Union to include Ukraine in its member-
ship, which must meet the Copenhagen criteria of EU membership. At present, in
practical terms, this means significant reform of the public service, decentralization
of power, the establishment of real independent and impartial justice, the qualitative
assertion of economic freedoms (Ukraine is currently only at 71 place in terms of
economic freedoms), the effective and efficient provision and protection of human
rights and freedoms.

As the EU is a supranational association, this issue is connected with the interpre-
tation of the content of national sovereignty. For Ukraine, the solution is possible
within the framework of three doctrines of the nature of the EU as an association of
sovereign states, a sui generis supranational union and cooperative federalism. Ac-
cording to the tenets of the first two doctrines, it will be necessary to amend a number
of provisions of the Constitution of Ukraine in accordance with a rigid procedure, since
they will affect the issue of sovereignty within the meaning of Articles 5, 18 and 157
of the Constitution of Ukraine, as well as the exercise of certain powers of state au-
thorities and local self-government bodies (e.g. according to the principles of subsid-
iarity, upon adopting EU acts, there should be procedures for hearing the opinions of
regional public authorities). In such circumstances, the forthcoming constitutional draft
law must, first and foremost, be flawless in terms of fundamental rights to participate
in democratic governance. According to the doctrine of cooperative federalism, the
EU is regarded as a supranational level of exercise of national sovereignty, in particu-
lar specific foreign policy functions of the state, the horizon of which is expanded by
access to decision making of the relevant public authorities at the supranational level.
Since Article 6 of the Treaty on the Functioning of the EU provides for respect for
national constitutional traditions in the light of the potential candidate country's ac-
cession to the EU under the Copenhagen criteria, in this context the state acquires new
qualitative human rights criteria, as stated by the Federal Constitutional Court of
Germany the cases of Solange I (German "and so on") and Solange II. Proceeding
from such practices, there is a possibility for the interpretation of the provisions of the
Treaty of Lisbon and other constituent acts of the European Union by the Constitu-

' Law of Ukraine “On Amendments to the Constitution of Ukraine (Concerning the Strategic Course
of the State for Acquiring Full Membership of Ukraine in the European Union and in the Organization of
the North Atlantic Treaty”. (2019, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2680-19
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tional Court of Ukraine in the light of existing constitutional principles and provisions
defining the competence of public authorities in the field of foreign policy. Neverthe-
less, the specified measures regarding the implementation of the idea of Ukraine's
potential accession into the EU will depend on the results of socio-political debate,
the content of which will be to some extent filled by the doctrine of constitutional and
international law in Ukraine.

CONCLUSIONS

Effective exercise of power is based on the rule of recognition of the legitimacy of
authority decisions and the ability to consistently implement these decisions. These
are interrelated things. In fact, the rule of recognition is true when finding the algo-
rithm for executing power decisions. Therefore, respect for human dignity, freedom,
equality, democracy and the rule of law — the system of values that underlie consti-
tutionalism — is critically important here. This requires mutual control and balance
in the state government. First of all, it consists in judicial control of authority deci-
sions, which is impossible without guarantees of the independence of the courts. The
division of powers between the tiers of the government and the holders of power at
a certain level balances the system, especially in crisis situations, when a certain
center of gravity of the government launches an attack on constitutional values. Then
other power holders act as a counterbalance. But in any situation, judicial control is
most important. For adoption of optimal decisions, it is necessary to exchange best
practices through doctrine and jurisprudence, and one simplly cannot do without
constitutional comparative studies here.

The ability to consistently implement authority decisions focused on the enforce-
ment of human rights evidences the institutional capacity of the state. However, there
are also safe and human-centric dimensions at play. From the standpoint of national
security, it might be reasonable for Ukraine to join collective security systems and
supranational institutions. The process of Ukraine's integration into global structures
makes sense if these supranational and security institutions respect human dignity,
human rights, freedom and the rule of law as fundamental values. From the standpoint
of the value of human dignity, the activity of the courts, which should be guided by
this fundamental decision as the basis of constitutional statehood, becomes more im-
portant. In particular, in the fight against corruption, the multiplication of all kinds of
punitive institutions is of fundamental importance. Guarantees of economic freedom,
compliance with contracts and fair justice come to the foreground.

The competitiveness of Ukraine in global structures will be achieved provided that
the entrepreneur is free to choose their field of business activity without external pres-
sure, with an awareness of the full responsibility for their risks. Therefore, the state
should not engage in redundant dirigism here, excessively restricting economic free-
doms, but instead maintain a modern and efficient market infrastructure based on free
competition.
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Onexcangap Cepriitosuu [lepeaepiit
Kageapa aepicasro-npasosux gucuunain
Xapkiscokuli HayionaabHull yHisepcumem
imeni B.H. Kapasina

Xapxis, Yxkpaina

MOJEPHI3ALIA ITIPABOBOI CUCTEMHU YKPATHU
I PO3IIMPEHHA ITIPABOBOIO [MPOCTOPY
€BPOIEMCbKOIO COI03Y

Anorauisi. Cyyacuuil po3sumox Yxpaincokoi oepoicasu xapaxmepuszyemocs 6azamovmda 0co-
oausocmamu 'y 8cix cgpepax cycniibHo20 dcummsi, 30kpema il y cepi depacagno20 ynpaesiin-
HA, 3YMOGIEHUMU 8HYMPIUHIMU | 308HIWHIMU A8UWAMY U NpOYecamu, ceped AKUX YilbHe
Micye 3atimalome €spoinmezpayiini ma enodanizayinuni enausu. Tomy ocnoena mema pobomu
nonseac y oyinyi mooepHizayii npasosoi cucmemu Yxpainu i po3uupenti npagoeozo npo-
cmopy €8poneiicbko2o colo3y. 3acmocy8ants CUCmemy Memooié HayKko8o2o NizHauHs (icmo-
PUKO-NPABOBULL MEMOO, CUCEMHO-CIMPYKMYPHUT Memo0, CIMPYKMYPHO-QYHKYIOHATbHUL
Memoo, memoo Kiacu@ixkayii, Memoo meopemuKro-npagos8o2o NPocHO3y8aAHHA) 8I0KPULO
MOIICIUBICIMb KOMNAEKCHO NPOAHANIZYEAMU 63AEMHULL GNIUE | PO3KPUMU CYMHICb 63AEMHO-
20 363Ky nepemeopens, AKi 6i00Y6al0muCs 3 NPAGOBGOIO CUCMEMOI0 YKpainu y 36 a3Ky 3
po3uwiupenHam npasoso2o npocmopy €eponeticvrozo Coro3y. Becmanosneno, ujo npoyec pos-
6UMKY I no2nubnenns pexcumy axmuenoi cnisnpayi €C 3 mpemimu Kpainamu Ha noaimuKko-
npaoBOMY, eKOHOMIYHOMY I KYTbMYPHOMY PIGHAX XAPAKMEPUIYEMbCA 08OMA 83AEMOOONO6-
HIOIOUUMU MEHOCHYISAMU — GHYMPIUHIMU 3MIHAMU NPABOGUX CUCMEM CYEEPEHHUX 0epaicas, SKi
cnienpayroroms 3 €eponevicokum Coro3om i 30inbuleHHAM chepu HOPMAMUBHO20 BHIUBY
npaea €sponeticvkozo Coio3y. B pobomi akyenmyemucs ysaea Ha YUHHUKAX, AKI 2ATbMYIOMb
npoyec npoesponelcokux nepemeopens 6 Yxpaini. Ceped HUX agmopom 6UOKPEMIIOI0MbCs
CKIIAOHICMb 2€0NONIMUYHO20 CIAH08UWA YKPAiHU, 8UCOKULL PI6eHb KOHQLIKMHOCMI noaimuy-
HO20 cepedosuwja Ykpainu, oediyum Qinancosux pecypcis, sSHaunuil pigeHb po3noscro0iceH-
HA KOpYynyii' y OepaicasHomy anapami, 360JiKAHHA YPAOOSUX CIPYKMYP 3 IMNIeMeHmayicio
nonoxcenv Y200u npo acoyiayiio. O6IpyHmoeano 6UCHO8OK Npo me, ujo 20106HUM Pe3yibima-
mom 63aemMo0ii HayioHaIbHOI nPasoeoi cucmemu Yxpainu 3 npagosum npocmopom €sponeti-
cvkoeo Coio3y € 3MiHa MemoOoL02iYHUX NI0X00I8 00 aHANI3y CNIBGIOHOWEHHSA NONIMUYHUX
kopoorie Esponeticbkoeo Coio3y [ mepumopiaivHol chepu po3noecro0NCeH s €6PONEUCHKO20
npaso6o2o npocmopy. Lla o6cmasuna oxpecaioe nepcnekmuHull Hanpam 00Cai0HCeHb cyuac-
HOT IOpUOUYHOL HAYKU, 4 came — BUsGNIeHHs 3AKOHOMIPHOCMI (DOPMYSAHHS ONMUMATILHOL MO-
deni 3ano3uuenns Ykpainoio no3umuHux opuoudHuX nPaKmuk npasoeozo npocmopy €epo-
neticbko2o Coio3y 3a ymosu 30epedcerts HayioHAIbHOL I0eHMUYHOCMI 8IMYU3HAHOL NPABOBOT
cucmemu.

Koaro4oBi ci10Ba: €BpoIelichbKi MO THKH, KOHBEPIEHILisl IPABOBUX CUCTEM, ITPABOBA PEasbHICTb,
yHiBepcasbHI iHHOCTI €Bponelicskoro Coro3y, pasa JIIOIMHH.
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Abstract. The modern development of Ukraine incorporates a multitude of features in all spheres

of public life, including in the sphere of public administration, caused by internal and external
phenomena and processes, among which the European integration and globalization influences
take the main place. Therefore, the main objective of the paper is to evaluate the modernization

of the legal system of Ukraine and the expansion of the legal space of the European Union.

Application of the system of methods of scientific knowledge (historical and legal method, sys-
tem and structural method, structural and functional method, classification method, method of
theoretical and legal prediction) opened the opportunity to comprehensively analyse the mu-
tual influence and reveal the essence of the mutual connection of transformations that occur in

the legal system of Ukraine due to the expansion of the legal space of the European Union. It is
established that the process of development and deepening of the regime of active cooperation

of the EU with third countries at the political, legal, economic and cultural levels is character-
ized by two complementary tendencies — internal changes in the legal systems of sovereign states
that cooperate with the European Union and an increase in the sphere of regulatory influence
of European Union law. The paper focuses on the factors that hinder the process of pro-Euro-

pean transformation in Ukraine. Among them the author highlights the complexity of Ukraine's
geopolitical situation, the high level of conflict in Ukraine's political environment, the scarcity
of financial resources, the significant level of corruption in the state apparatus, the delay in

governmental structures implementing the Association Agreement. It was reasonably concluded
that the main result of the interaction of the national legal system of Ukraine with the legal space
of the European Union is the change of methodological approaches to the analysis of the rela-
tion between the political borders of the European Union and the territorial sphere of the Eu-

ropean legal area. This fact outlines a promising area of research in modern legal science,

namely, the identification of patterns of formation of an optimal model of borrowing positive
legal practices of the legal space of the European Union by Ukraine, provided the preservation

of the national identity of the domestic legal system.

Key words: European policies, convergence of legal systems, legal reality, universal values of
the European Union, human rights

INTRODUCTION

In the late 20th — early 21st centuries, political change and transformation, unprec-
edented in content and the global scale of consequences, took place on the Euro-
pean continent. The most unique union of states and peoples of Europe in the recent
history of the world civilization — the European Union (hereinafter referred to as
“the EU”) was institutionally established. The phenomenality of the results of the
@
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creation of the EU as a regional alliance of 28 Old World countries is confirmed by
relevant indicators of its development. In particular, the EU's GDP is 22% of the
global gross domestic product (GDP), and as of the beginning of 2019, the EU has
one of the lowest unemployment rates in the world (6.7%) [1-2]. The EU's economy,
despite some unevenness, is growing faster today than the US economy and showing
an average growth rate of 1.7 — 1.9% of GDP per year [3].

High indicators of EU development are the result of the implementation of the new
idea of a confederate state formation [4]. In practical terms, this idea is reflected in the
implementation of a consistent integrated policy to abolish internal border control be-
tween European countries, the formation of an integrated pan-European labour market,
the internationalization of production and economic potentials of European states, the
introduction of a single currency, the elaboration of common security bases conditions
for the development of a single European educational and scientific space, the establish-
ment of a special regime of cultural dialogue on the basis of tolerance and respect,
implementation of other measures. The implementation of such measures helped to
shape the EU as an original structure featured by the search for compromise and har-
monization of national interests for the sake of peace and social progress [5].

The last two decades have been marked by an increase in the political role of the
EU in a global-wide globalization process. This is conditioned by new Member States
joining the Union, as well as establishing a regime of close cooperation with third
countries at the political, legal, economic and cultural levels. If we analyse these pro-
cesses through the lens of legal doctrine, we can say that the rapprochement of the EU
and other countries of the world is accompanied by two complementary tendencies
— internal changes in the legal systems of sovereign states, which cooperate with the
EU, and an increase in the scope of the EU legal framework. In connection with the
intensification of integration cooperation with the EU being a top priority for Ukraine,
the urgent task of modern legal science is a comprehensive study of the aspects of
harmonization of the legal system of Ukraine with EU law. Accordingly, the purpose
of the article is to reveal the main aspects of the mutual influence of the processes of
modernization of the legal system of Ukraine and the expansion of the EU legal space.

The general theoretical basis of the article is formed by the relevant ideas and
conclusions of domestic and foreign scientists, who considered the general aspects of
the influence of the EU legal space on the national legal systems of third countries in
their research. In addition, the scientific positions of the article are also based on ideas
formulated by experts who study the security aspects of European integration of
Ukraine, economic issues of interaction between Ukraine and the EU. Additionally,
in the process of preparing the paper, the results of the analysis of the provisions of
international agreements were used, which regulate the interaction between Ukraine
and the EU, as well as acts of current legislation of Ukraine, resolutions of the Euro-
pean Parliament, analytical materials of international organizations, individual expert
assessments, etc.
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[
1. MATERIALS AND METHODS
1.1 The concept of legal space

The analysis of the mutual conditionality of the processes of modernization of the
national legal system of Ukraine and the extension of the EU legal space provides
for clarification of the essence of the “legal space” category. Legal space is a sphere
of life of people, organizations, states and international institutions, recognized
and regulated by law to achieve agreed and common goals [6]. The EU legal space
should not be equated with the supra-state legal system of the EU, since this category
covers not only the territory within the national borders of the EU Member States,
but also the space and substantive scope of the regulatory influence of the provisions
and principles of EU law beyond the political borders of the Union (introduction of
the EU standards on anti-crisis management, arms control, personal data protection,
etc. at the level of legal systems of sovereign states). With that, as pointed out by
L.N. Bartsits, legal space is a movable category and can expand or narrow depending
on the expediency of regulation of certain social relations [7].

The main condition for the interdependence of the processes of transformation of
the legal system of Ukraine and the expansion of the EU legal space is the purposeful
mutual political interest of the parties to start actively making advances. This is imple-
mented in various forms of political and legal cooperation, which are defined by the
statutory provisions in bilateral agreements, and mainly in the Association Agreement
between the European Union and the European Atomic Energy Community and their
member states, of the one part, and Ukraine, of the other part (hereinafter referred to
as “the Association Agreement”)!. The actual importance of the content of bilateral
agreements between Ukraine and the EU is determined by the fact that their provisions
are specific regulations of legal space and, at the same time, guidelines for the mod-
ernization (renewal) of the legal system of Ukraine. In addition, the regime of interac-
tion of the national legal system of Ukraine with the EU legal system provides detailed
legal specification of the goals of such interaction, which are defined in Art. 1 of the
Association Agreement. It refers to the desire of the parties to strengthen and maximize
multifaceted relations in an ambitious and innovative way [8]. The prospect of imple-
menting such a task is boundless and promising for Ukrainian society.

1.2 Methodological bases of research of interdependence of expansion of the legal
space of the EU and processes of transformation of the legal system of Ukraine

Scientific analysis of the interdependence of extending the legal space of the EU

was made possible thanks to the application of a system of methods of scientific
knowledge. In particular, the methodological basis of the development was delivered

' On ratification of the Association Agreement between Ukraine, of the one part, and the European
Union, the European Atomic Energy Community and their Member States, of the other part: Law of Ukraine
(2014, September). Retrieved from https://zakon.rada.gov.ua/rada/show/1678-18
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by the dialectical and materialistic approach, which envisages consideration of the
prerequisites for the expansion of the EU legal space as an objective reality, which is
constantly evolving under the influence of the political and legal realities of the de-
velopment of sovereign states of the world. The historical method was used to cover
the genesis of Ukraine's contractual relations with the EU. The systemic and struc-
tural method allowed to determine the system of aspects of the interdependence of
the processes of modernization of the legal system of Ukraine and the expansion of
the EU legal space. The application of the structural and functional method helped to
reveal the role and significance of the EU's universal values in shaping the principles
of the EU supranational legal system. The classification method facilitated grouping
of the most important areas of Ukraine's participation in EU policies. The method
of theoretical and legal forecasting was applied to substantiate the perspective tasks
of legal science in the part of the further research of the laws of implementation of
positive EU legal practices in the legal system of Ukraine.

2. RESULTS AND DISCUSSION

2.1 The main aspects of the interdependence of the modernization of the legal system
of Ukraine and the expansion of the EU legal space

The interdependence of the modernization of the legal system of Ukraine and the
extension of the EU legal space is revealed through the analysis of some aspects of
mutual influence. The first aspect of the mutual conditionality of innovative changes
in the legal system of Ukraine and the expansion of the EU legal space is the for-
mation of a common regulatory basis for establishing integration ties between the
parties. As [.V. Yakovyuk states, such integration ties are a factor in strengthening
the interdependence of nation-states, creating a single market within the region [9].
The reference point for launching the interconnected processes of transformation
of the legal system of Ukraine and widening the range of regulatory impact of EU
law in the Eastern European region was the signing of the Partnership and Coopera-
tion Agreement between Ukraine and the European Communities and their Mem-
ber States' on 14.06.1994. It was then that the parties defined the legal parameters
of rapprochement between Ukraine and the EU. Within this process, the Ukrainian
part undertook to gradually bring national legislation in line with Community law
in order to achieve "approximate adequacy" in such areas as customs, banking, tax
policy, finance, antitrust, public procurement, protection, healthcare and human life,
environmental protection, consumer protection, technical rules and standards for nu-
clear energy and transport development (Article 51). On its part, the EU guaranteed
technical assistance to Ukraine in interpreting legislation and assisting in the training
of domestic specialists.

' On ratification of the Partnership and Cooperation Agreement between Ukraine and the European

Communities and their Member States of 14.06.1994: Law of Ukraine (1994, November). Retrieved from
https://zakon.rada.gov.ua/laws/show/237/94-%D0%B2%D1%80
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Later, in March 2004, against the background of further intensification and deep-
ening of relations between Ukraine and the EU, the Law of Ukraine "On the National
Program for Adaptation of the Legislation of Ukraine to the Legislation of the Euro-
pean Union" No. 1629-1V was adopted'. The purpose of the adoption of this act was
to achieve compliance of the legal system of Ukraine with the Acquis communautaire,
with consideration of the criteria put forward by the European Union to the states that
intend to accede thereto. The document clearly identified that the adaptation of Ukrain-
ian legislation to EU law is a systematic process that requires the implementation of
the rules and principles of EU law in the national practice of legal regulation of public
relations [10—12]. Ten years later, in 2014, the aforementioned Association Agreement
was concluded between Ukraine and the EU. The content of the document forms the
legal basis for the gradual approximation of the standards of functioning of the legal
system of Ukraine to the principles of legal regulation of the main spheres of public
relations of the European Union. The provisions of the Association Agreement are
subject to consistent implementation in national state building practice in accordance
with the Action Plan for the Implementation of the Association Agreement®. The
statutory definition of the planning and responsible entities for the implementation of
the Association Agreement confirmed, on the one hand, the intensification and deepen-
ing of the convergence of the legal systems of Ukraine and the EU, and on the other —
significantly expanded the territorial borders of the EU legal space in Eastern Europe
at the expense of Ukraine, became a roadmap for common standards for the use of
mechanisms of legal regulation of public relations.

The second aspect that characterizes the interdependence of the transformation of
Ukraine's legal systems and the expansion of the EU's legal space is the legal recogni-
tion by Ukraine of the obligation to immediately uphold, protect and nationally enhance
the EU's universal values system. The provisions of Art. 2 Section I of the Treaty on
European Union (Maastricht Treaty) of 7 February 1992 states that the fundamental
values of the EU are human rights, human dignity, freedom, democracy, equality, the
rule of law, including the rights of persons belonging to national, religious and other
minorities [13]. These values are fundamental to the EU Member States within the
community, form the core of European law and the ideological foundation of the Eu-
ropean legal space. A special place among universal values is taken by the institution
of human rights. O.V. Petryshyn explains this by the fact that human rights have the

' On the National program for the adaptation of the legislation of Ukraine to the legislation of the
European Union: Law of Ukraine (2004, March). Retrieved from https://zakon.rada.gov.ua/laws/
show/1629-15

2 On the implementation of the Association Agreement between Ukraine, of the one part, and the
European Union, the European Atomic Energy Community and their Member States, of the other part:
Decree of the Cabinet of Ministers of Ukraine (2017, December). Retrieved from https: /www.kmu.gov.
ua/ua/npas/pro-vikonannya-ugodi-pro-asociaciyu-mizh-ukrayinoyu-z-odniyeyi-storoni-ta-yevropejskim-
soyuzom-yevropejskim-spivtovaristvom-z-atomnoyi-energiyi -i-yihnimi-derzhavami-chlenami-z-inshoyi-
storoni
®
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significance of the socio-anthropological foundation of the modern regulatory system
and constitute the very essence of law [14].

It is worth noting that universal values in the history of the united Europe were
formed in the process of evolution of the European model of coexistence of peoples
and cultures of the continent. The cruel lessons of World Wars, crises, and totalitarian
dictatorships have prompted Europeans to seek and find compromises between catego-
ries that seemed inconsistent and sometimes incompatible in the recent past: faith and
reason, individualism and solidarity, free competition and social protection, market
and state regulation, and finally, the zealous protection of national and cultural iden-
tity and the awareness of belonging to a single civilization centre — to Europe. Such a
synthesis explains the development of values in the EU's integrated legal system, which
are guaranteed by the use of the region's natural, internal and financial resources [15].
Accordingly, the rule of law of the EU Member States is based on legal mechanisms
to ensure pluralism, inadmissibility of discrimination, tolerance, justice, gender equal-
ity, fair justice. By signing the Association Agreement, Ukraine has formally recog-
nized that the architectonics of relations with the EU is further built solely on the
implementation of common values (the preamble to the Agreement and provisions of
Article 1). Accordingly, Ukraine's domestic policy should be entirely focused aimed
at full performance of the said obligation at all levels and in all spheres of public life
and state administration.

Another important aspect that reveals the relationship between the processes of
modernization of Ukraine's legal system and the expansion of EU legal space is
Ukraine's involvement in the implementation of so-called "European policies". This
is the provisional name of the most important forms of activity of the EU institu-
tional apparatus for the united Europe, aimed at achieving the goals of the existence
of the Union. In particular, the most important areas of engagement are involvement
with EU structures in policies such as:

— EU policy for maintaining and promoting peace and stability in the regional and
international dimensions in accordance with the principles and provisions of the UN,
EU, Council of Europe (Article 7 of the Association Agreement! stipulates that Ukraine
and the EU jointly develop measures aimed at involving Ukraine in the Common
Security and Defence Policy (CSDP), conflict prevention, crisis management, Euro-
pean regional stability, disarmament, arms control and arms exports, improved mutu-
ally beneficial dialogue in the field of space);

— EU Justice, Freedom and Security policy to ensure the rule of law and respect
for human rights and fundamental freedoms (Ukraine has pledged jointly with the EU

' On the implementation of the Association Agreement between Ukraine, of the on— part, and the
European Union, the European Atomic Energy Community and their Member States, of the other part:
Decree of the Cabinet of Ministers of Ukraine (2017, December). Retrieved from https: /www.kmu.gov.
ua/ua/npas/pro-vikonannya-ugodi-pro-asociaciyu-mizh-ukrayinoyu-z-odniyeyi-storoni-ta-yevropejskim-
soyuzom-yevropejskim-spivtovaristvom-z-atomnoyi-energiyi -i-yihnimi-derzhavami-chlenami-z-inshoyi-
storoni
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to implement measures aimed at strengthening the judiciary system, combating cor-
ruption, organized crime and terrorism, money laundering and drug trafficking, protec-
tion of personal data, management of migration flows, judicial cooperation in civil and
criminal cases);

—a common policy of Ukraine and the EU aimed at creating a free trade area with
the EU and enhancing bilateral relations (the parties create jointly legal and organiza-
tional conditions for the formation of stable economic and trade relations, which in
the future will lead to the gradual integration of Ukraine and the EU internal market,
and will facilitate the functioning of an effective free trade area (a condition for this
is the gradual adaptation of Ukrainian legislation to the EU acquis);

— EU humanitarian and cultural policy (provides for the formation of organiza-
tional and legal conditions for establishing a cultural dialogue between peoples, youth
interaction, gradual accession of Ukraine to the European educational and scientific
space, introduction of European health standards in Ukraine, etc.).

In general, the success of Ukraine's participation in these areas of EU policy is
not possible without institutional and functional changes to the national legal system
and, in particular, without the introduction of systemic reforms at the state level.
Consistent work on aligning Ukraine's legal field with the Acquis communautaire is
a prerequisite for updating the national legal system and, in parallel, for enhancing
the influence of the European legal space in the country. Today, Ukrainian society
welcomes the positive results of the state in the implementation of many areas of
common EU policy. An example is the entry into force of the Agreement on Free
Trade Area of Ukraine with the EU on January 1, 2016 [15]. According to the calcu-
lations of specialists, the potential of the Free Trade Area between Ukraine and the
EU will ensure a GDP growth of 0.5% annually, as well as an overall increase in the
welfare of citizens by 1.2% per year. It is also expected that the volume of exports to
the EU should increase by about 6.3%, the volume of imports of goods from the EU
— by 5.8%, and the average wage in Ukraine — by 5.5% [16]. Another important
achievement of the common humanitarian policy of Ukraine and the EU is the intro-
duction of a visa-free regime of crossing the EU border since 11.06.2017. Visa-free
travel provides an opportunity for citizens of Ukraine to attend cultural and sporting
events in EU countries, make journalistic trips, short-term training and exchange of
experience, medical trips, etc. [17]. In addition, Ukraine is gradually deepening its
cooperation with the EU law enforcement institutions, expanding humanitarian co-
operation and constantly improving the legal framework for this. Undoubtedly, such
achievements contributed to a certain politicization of the process of transformation
of the constitutional order of Ukraine towards Eurocentrism. This was reflected in
the constitutional fixing of the inevitability of Ukraine's pro-European course. How-
ever, we consider it justified in view of the specifics of the development of state and
legal life in Ukraine, which E.I. Grigorenko and O.P. Evseev called "transitional" due
to large-scale social upheavals of recent years [18].
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Another important aspect of the mutual influence of the processes of transforma-
tion of the national legal system and the expansion of the EU legal space is the creation
of institutions of political coordination of the development of cooperation between
Ukraine and the EU within the framework of the implementation of the Association
Agreement. The establishment of such institutions started back in the 1990s, but their
activity was fragmented and highly specialized. Thus, since 1994, the Parliamentary
Cooperation Committee has been established between Ukraine and the EU. This in-
stitution was a forum for members of the Ukrainian and European Parliaments to
exchange professional opinions and hold consultations. Since 2004, an Interagency
Coordination Council for Adaptation of Ukrainian Legislation to EU Law was estab-
lished to implement the National Program for Adaptation of Ukrainian Legislation to
European Union Law. The objective of this authority was to determine the priority
areas of harmonization of Ukrainian and EU legislation. Following the signing of the
Association Agreement in 2014, Ukraine and the EU have set up a number of institu-
tions that provide direct comprehensive co-operation between the parties. In particular,
it refers to an Association Council, an Association Committee, an Association Parlia-
mentary Committee, and a civil society platform. The status of these institutions is
regulated by Art. 460-470 of the Association Agreement. The functioning of these
institutions in recent years has had a positive effect, which ultimately found its reflec-
tion on the modernization of many elements of the legal system of Ukraine with
consideration of EU practices.

2.2. Issues of transformation of the Ukrainian legal system in the aspect of expanding
the integration relations with the EU

It is noteworthy that the efficiency and dynamics of the processes of modernization
of Ukraine's legal system and rapprochement with the EU are influenced by many
factors, both of domestic and of global nature. In particular, the formation of a demo-
cratic state system based on the post-Soviet totalitarian system and a closed model
of the economy causes some difficulties in renewing the system of legislation that
regulates the standards of production and economic activity. Moreover, the trans-
formation of the economic system of Ukraine is often performed by team methods
without consideration of the tendencies of free market development, and the quality
of state control over the observance of antitrust legislation remains low. Addition-
ally, the introduction of new methods and forms of public administration is in some
ways complicated by the high level of conflict in Ukraine's political system, high
levels of corruption in the state apparatus, and the misunderstanding of a large part
of the population of the essence of pro-European reforms.

Complementing the above, it is worth pointing at the problematics connected with
the improper level of organization of work of governmental agencies in the implemen-
tation of the Association Agreement. Thus, the European Parliament Resolution
L ]
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No. 2017/2283 of 12 December 2018 on the implementation of the EU Association
Agreement with Ukraine' states that the government of Ukraine introduces reforms in
the main spheres of public life slowly and inconsistently, and the social policy of the
state often does not meet the hopes and expectations of the majority of the population
[20-22].

Apart from the above, the realization of Ukraine's European integration aspira-
tions is complicated by the difficult geopolitical situation in the Eastern European
region. In particular, the policy of the neighbouring Russian Federation is threatening
in recent years, which attempts to keep Ukraine in the field of its political influence
and practices the use of unlawful methods to achieve political goals. As a result,
Ukraine is forced to spend considerable money on national security policy and mo-
bilize better human resources to address security concerns. Under these conditions,
the implementation of pro-European reforms is significantly slowed down and is not
always consistent.

CONCLUSIONS

The interdependence of the processes of modernization of the legal system of Ukraine
and the expansion of the EU legal space is determined by the general rapprochement
of our country with the EU, Ukraine's efforts to join the pan-European legal, political
and cultural progress. The transformation of the legal system of Ukraine under the
influence of the expansion of the sphere of statutory regulation of EU law is visible
in the plane of development of four parameters of legal reality: 1) formation of the
organizational and legal basis for establishing integration relations between Ukraine
and the EU; 2) legal recognition, at the level of the legal system of Ukraine, of the
obligation to immediately uphold, protect and enhance the EU's universal values;
3) Ukraine's involvement in the implementation of the key aspects of pan-European
policy; 4) establishment and determination of the legal status of the institutions of
political coordination of the development of relations between Ukraine and the EU
within the framework of the implementation of the Association Agreement. The in-
terconnection of changes in the legal system of Ukraine under the influence of the
expansion of the EU legal space is visible in other areas of mutual influence of the
national legal reality and the European legal system (development of contractual
bases of mutual relations between the institutions of civil society of Ukraine and the
EU countries, cooperation in the field of law enforcement, in the field of justice and
internal affairs, improving the regulatory framework for Ukraine-EU cooperation
in ensuring regional security and responding properly to geopolitical and regional
security risks and challenges, etc.). The effectiveness and dynamics of further de-

' European Parliament resolution on the implementation of the EU Association. Agreement with
Ukraine (2017/2283(INI)). (2018, December). Retrieved from http://www.europarl.europa.eu/doceo/
document/TA-8-2018-0518 EN.pdf?redirect
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velopment of the above parameters is determined by Ukraine's ability, with the EU's
assistance, to overcome, at the national level, an array of issues of political, legal,
economic, cultural development of Ukrainian society and to ensure a proper level of
the state of military and national security.

A significant result of active interaction of the national legal system with the EU
legal space is the change in methodological approaches to the analysis of the relation-
ship between the European Union's political borders and the territorial scope of EU
law. Accordingly, the modern scientific community faces new promising scientific
research challenges. Their main content should centre around the elaboration of pro-
posals on overcoming the issues of perception of EU legal practices by the national
legal system, gradual change of the legal mentality of Ukrainian society in terms of
the perception of the universal values of the EU, raising the level of protection of
human rights and freedoms, raising the general level of legal culture and legal con-
sciousness of the population. Furthermore, with consideration of the prospects of
further political rapprochement between Ukraine and the EU, the Ukrainian lawyers
will have to solve a complex of issues regarding the substantiation of the laws of
formation of the optimal model of borrowing of EU legal institutions by Ukraine,
while preserving the national identity of the domestic legal system and legal practice,
to elaborate scientifically substantiated recommendations on optimizing further co-
operation between Ukraine and the EU at the political and legal level in the priority
areas of cooperation, to foster the ideological doctrinal basis for the development of
new regulations to accelerate the process of implementation of the Association Agree-
ment between Ukraine and the European Union, to develop perspective modalities
of legal interaction between public authorities of Ukraine and EU governing institu-
tions, to develop appropriate organizational and legal conditions for the inclusion of
financial investment from the EU into the development of the national economy of
Ukraine, etc.
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Hasuaavro-nayrosuii incmumym nepenigzomosku
ma nigsuwenms ksanripikauii kagpis CBY
Hauionanvna axagemis Caymncbu 6esnexu Yxpainu
Kuis, Yxpaina

METOJHW IIPABOBOI'O PET'YAIOBAHHA BE3ITEKH OCOBH,
CYCIIIABCTBA, JEPIKABH B IHOPOPMAUIMHIN CHEPI

AnoTtauis. [ngopmayitinuil YUHHUK € 8ANCTUBUM PAKMOPOM CYCRITLHOZO PO3GUMKY, OCKLTbKU
BUKOHYE OP2aHi3aYitIHO-YNPAGIIHCOKY MA Pe2yNAmUeHO-KOHMPONbHY QYHKYIL 6 CyuacHomy iH-
Gdopmayitinomy cycninoemsi. Tomy 0oCHO8HA Mema pobomu nojsieae y ananizi Memooie npago-
6020 pe2yniosanis 6esneku 0coou, CyCniibCcmea, oepicasu 6 inpopmayiunin cgepi. ¥ cmammi
3anpoOnoHOBAHO HAYKOY 2inomesy npo noOil npeoMmenty npasoso2o pe2ynioeanis besnexu 0co-
bu, cycninbemea, 0epaicasu Ha mpu CKiadosi: inghopmayiuna desneka, desneka ingopmayii
3 oOmedxcenum docmynom ma Kibepbesnexa. Ilpasose pecyniosanms 6iOHOCUH w000 iHpopma-
YIlIHOI be3neKu cnpamo8yeEmvbCs Ha NPOMUOit0 He2amusHOMY iHopmayitiHomy enauey 8 ingop-
MayitiHoMy HPOCMOPI 0epiHcasu, YHOPMYBAHHs 8iIOHOCUH 3 NPUBOOY besneku iHgopmayii 3 00-
medicenum docmynom (I30/) na cmeopenns opeaHi3ayiliHO-NPago8o20 PetcUMy, HA0aHHs 00-
cmyny 00 iHopmayii mowo, a peenamenmayis 8i0HOCUH w000 Kibepbe3nexku nog sa3ana
3 GUABNIEHHAM, 3aN00I2AHHAM | HeUMPANi3ayiclo peaibHuX I NOMEeHYIUHUX 3a2po3 00 ekmam
Kpumuunoi inghopmayitinoi ingppacmpyxkmypu. Ipu 3abesnevenni ingpopmayiiinoi desnexu oco-
ou, cycninbemsa i Oeporcasu nepesasicae OUCNO3UMUSHUTL MeMOO NPABOBO20 Pe2YIIOBANH S, XOUd
3poOnenHo npunywents npo nepcnekmugHe NOCULEHHA IMNePAmueHO20 8pe2yio8anHts NUMman
3abe3neuenHs beanexu 0coou, CyCniibCmea i 0epiHcasu y YacmuHi npomuoii 0e3iHpopMyeaHHIo
5K 6udy iHghopmayitinoeo npasonopyuienns. [lpasose peeynosanns 6esnexu 130/] 30iicHioemo-
€5l 3 GUKOPUCTNAHHAM IMNEPAMUGHO20 MEeMO0y NPABO6020 Pe2yNI0GaAHHS, A OUCHOZUMUGHULL
Memoo npaeogozo pezynosanis npu o06izy 130 3acmocogyemucs y uacmuni 30upanus i no-
wupeHHs cycninbHo HeobXxioHoi ingpopmayii. CycnineHi 8iOHOCUHU 3 NPUBOOY 3aDe3neyenHs Ki-
bepbesnexu ype2ynbo8yIomucs IMNepamueHuM MemoooM NpagoBo2o pecynio8anHs, Xo4d 0
VHOPMYBAHHA NUMAHb 0EPAHCABHO-NPUBAMHO20 NAPIMHEPCMEA 3POOIEHO GUCHOBOK NPO HEOOXIO-
HICMb 3aCMOCYBAHHI BUKTIOUHO OUCNOZUMUBHO20 MEMOOY NPABOBO2O Pe2YNI0BANHS.

KurouoBi cioBa: inpopmariitna 6esneka, kibepdesneka, Oe3neka iHGpopmariii 3 0OMeKeHUM
JOCTYTIOM, TIPAaBOBE PETYIIOBAHHS, METOI, iH()OpMaIliiiHe paso.
Anatoly I. Marushchak

Academic and Research Institute of Advanced Training and Retraining of Staff
National Academy of Security Service of Ukraine
Kyiv, Ukraine

METHODS OF LEGAL REGULATION OF THE SECURITY OF THE
INDIVIDUAL, SOCIETY, STATE IN THE INFORMATION SPHERE

Abstract. Information factor is an important component of social development, as it performs
organizational and managerial and regulatory oversight functions in the modern information
society. Therefore, the main purpose of the article is to analyse the methods of legal regulation
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of security of a person, society, state in the information sphere. The paper proposes a scientific
hypothesis on the division of the subject of legal regulation of the security of a person, society,
state into three aspects: information security, classified information security and cybersecurity.
Legal regulation of information security relations is aimed at counteracting the negative infor-
mation impact in the information space of the state, normalizing relations in terms of security
of classified information to establish organizational and legal regime, to provide access to in-
formation, etc., and regulation of cybersecurity relations is connected with detection, prevention
and neutralization of real and potential threats to critical information infrastructure facilities.
Upon ensuring the information security of the individual, society and the state, the dispositive
method of legal regulation prevails, although further reinforcement of imperative regulation of
issues of ensuring the security of the person, society and the state with regard to combating
misinformation as a type of information offense is presumed. Legal regulation of the security of
classified information is ensured through the imperative method of legal regulation, and the
dispositive method of legal regulation in the circulation of classified information is used in the
part of collecting and disseminating publicly required information. Public relations regarding
cybersecurity are governed by the imperative method of legal regulation, although with regard
to normalization of public-private partnership matters, a conclusion is made on the necessity
of application of dispositive method of legal regulation exclusively.

Key words: information security, cybersecurity, security of classified information, legal regula-
tion, method, information law.

INTRODUCTION

In the context of a transborder information society, an important strategic objective
is to develop the system of international information security as a state of global
information space, which excludes the possibility of violations of the rights of the
individual, society and the state. The dynamics and nature of the development of the
global information society offer great opportunities for intensifying the latest chal-
lenges and threats to the individual as a vulnerable subject of information relations.

Scientific interest in the problematics of information security is manifested in
various humanities — philosophy, political science, cultural studies, psychology,
pedagogy, economics, sociology and others, which as a general rule is reflected in the
research of the laws of development of information and security field as a backbone
component of life of modern society on the whole and life of every member of this
society. In the global information society, the tendency to form an understanding of
the features and significance of the realization of the interests of the individual, society,
state, including the need for security, requires greater attention from science, espe-
cially in the context of the analysis of methodological approaches [1-4].

Large-scale transformations in the conditions of development of information and
telecommunication technologies cause aggravation of national security issues, actual-
ize modern tendencies of realization of the triad of interests of the individual, society
and the state in the context of security in the information sphere. Currently, the leading
principles of building an information society in Ukraine include free access to infor-
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mation and knowledge, except for the restrictions established by law [5; 6]. At the
same time, our state declares and consistently upholds the constitutional principles of
freedom of speech, the right to information and security of the individual, society,
state, and the security dimension of the researched issue is especially revealed in the
light of the legal regulation of social relations [7—10]. In particular, a number of cur-
rent regulations is indicative of the urgency of ensuring information security in the
territory of our country, including such Laws of Ukraine as: "On Information"', "On
Citizens' Appeals"?, "On Printed Mass Media (Press) in Ukraine", "On Television and
Radio Broadcasting", "On Information Agencies"’, "On the National Archival Fund
and Archival Institutions"®, "On Libraries and Librarianship"’, "On State Statistics"®,
"On State Secrets"’, "On Access to Judgments"'®, "On Electronic Documents and
Electronic Document Circulation"!!, "On Protection of Information in Information and
Telecommunication Systems"!?, "On Scientific and Technical Information"!?, "On the
National Informatization Program"', "On the Procedure for Reporting on the Activ-
ity of State Bodies and Local Self-Government Bodies in Ukraine by the Mass Media"'5,

I Law of Ukraine “On Information”. (1992, October). Retrieved from https://zakon.rada.gov.ua/laws/
show/2657-12

2 Law of Ukraine “On Citizens’ Appeals” (2019, July). Retrieved from https://zakon.rada.gov.ua/
laws/show/393/96-%D0%B2%D1%80

3 Law of Ukraine “On Printed Mass Media (Press) in Ukraine” (2018, November). Retrieved from
https://zakon.rada.gov.ua/laws/show/2782-12

4 Law of Ukraine “On Television and Radio Broadcasting” (2018, November). Retrieved from https://
zakon.rada.gov.ua/laws/show/3759-12

5 Law of Ukraine “On Information Agencies”. (2019, July). Retrieved from https://zakon.rada.gov.
ua/laws/show/74/95-%D0%B2%D1%80

¢ Law of Ukraine “On the National Archival Fund and Archival Institutions”. (2015, May). Retrieved
from https://zakon.rada.gov.ua/laws/show/3814-12

7 Law of Ukraine “On Libraries and Librarianship”. (2017, January). Retrieved from https://zakon.
rada.gov.ua/laws/show/32/95-%D0%B2%D1%80

8 Law of Ukraine “On State Statistics”. (2014, April). Retrieved from https://zakon.rada.gov.ua/laws/
show/2614-12

 Law of Ukraine “On State Secrets”. (1994, January). Retrieved from https://zakon.rada.gov.ua/laws/
show/3855-12

10" Law of Ukraine “On Access to Judgements”. (2017, December). Retrieved from https://zakon.rada.
gov.ua/laws/show/3262-15

I Law of Ukraine “On Electronic Documents and Electronic Document Circulation”. (2018, Novem-
ber). Retrieved from https://zakon.rada.gov.ua/laws/show/851-15

12° Law of Ukraine “On Protection of Information in Information and Telecommunication Systems”.
(2014, April). Retrieved from https://zakon.rada.gov.ua/laws/show/80/94-%D0%B2%D1%80

3 Law of Ukraine “On Scientific and Technical Information”. (2014, April). Retrieved from https://
zakon.rada.gov.ua/laws/show/3322-12

4 Law of Ukraine “On National Informatization Program”. (2016, August). Retrieved from https://
zakonl.rada.gov.ua/laws/show/74/98-%D0%B2%D1%80

!5 Law of Ukraine “On the Procedure for Reporting on the Activity of State Bodies and Local Self-
Government Bodies in Ukraine by the Mass Media”. (2019, July). Retrieved from https://zakon.rada.gov.
ua/laws/show/539/97-%D0%B2%D1%80
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"On Advertising"!, "On Basic Principles of Cyber Security of Ukraine"?, etc. The
aforementioned regulations, in their communication and interdependence, establish a
system of official opinions, which defines national interests as objectively significant
needs of the individual, society and the state in ensuring their protection and sustain-
able development. Thus, in the face of new challenges and threats of a transborder
global information society, the relevance of scientific and legal issues and the develop-
ment of new approaches to counteracting information and psychological, destructive
influence is determined by the substantial objectives of ensuring legal information
security of the individual, proceeding from doctrinal approaches and the developed
methodology [11-14].

The above determines the relevance of the legal groundwork for information se-
curity of the individual, society and state, of scientific research and development of
doctrinal provisions aimed at substantiating the place and role of a given legal institu-
tion in the science of information law, as well as the relevance of specifying the
methods of legal regulation of the researched institution [15—17]. Proceeding from the
position of representatives of the doctrine, we shall note that the subject of regulation
of information law are relations regarding the circulation of information, in particular
its creation, reception, collection, storage, protection, application, dissemination, etc.
In turn, the methodology of legal regulation of the researched institution has a multi-
variate approach to its interpretation. Thus, the majority of legal research refers to
classic methods of regulation — dispositive and imperative. As early as 2008,
R. A. Kalyuzhny'j and A. G. Martsenyuk actualized the discussion regarding the
subject and methods of information law [18]. A team of scientists led by M. Ya. Shvets,
R. A. Kalyuzhny'j, and V. P. Melnyk made an attempt to systematize the information
law of Ukraine on a single methodological basis [19]. The author of this paper also
made an attempt to uncover the methodological foundations of information law of
Ukraine in 2011 [20]. The specified direction of scientific search was also developed
by L. V. Panova in the context of development of the system of information law of
Ukraine [21]. In his works, L. P. Kovalenko proposed an original definition of the
method of information law and substantiated the possibility of creating, with its help,
proper conditions for realization and protection of citizens' rights in the information
sphere, as well as normal functioning of the information society [22]. At the same
time, despite the presence of sufficiently sound scientific achievements of representa-
tives of national doctrine, the subject of the paper remains relevant in the context of
modern transformational realities and new approaches to legal consciousness and
methods of legal regulation.

In consideration of the foregoing, the purpose of the article is to conduct a com-

' Law of Ukraine “On Advertising”. (July, 2018). Retrieved from https://zakon.rada.gov.ua/laws/
show/270/96-%D0%B2%D1%80

2 Law of Ukraine “On Basic Principles of Cyber Security of Ukraine”. (2017, October). Retrieved
from https://zakon.rada.gov.ua/laws/show/2163-19
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prehensive research of the methods of legal regulation of the security of the individ-
ual, society, state in the information sphere, factoring in the doctrinal approaches and
modern realities of law enforcement practice. Proceeding from the stated purpose, the
following research objectives are outlined: 1) to clarify the methodological approach
to the subject of legal regulation of the issues of security in the information sphere;
2) to analyse methods of legal regulation of information security of a person, society,
state; 3) to identify methods of legal regulation of cybersecurity and circulation of
classified information.

1. MATERIALS AND METHODS

The methodological basis of the article is represented by a set of general scientific
and special legal methods of cognition. Thus, the dialectical method was used upon
researching the development patterns of the security dimension of the individual,
society, state in the conditions of the global information space development. The
Aristotelian method was used in the analysis of information legislation, determin-
ing the content of basic concepts, systematization of material to obtain generalized
conclusions within the stated problematics. In addition, the basis of the methodology
of scientific research includes a factorial, cause-consequence analysis, aimed at iden-
tifying the circumstances, components of methodological approaches to ensuring the
security of the individual, state, society in the information space. Taking into account
that factorial analysis as a technique is applied in various fields of knowledge, it is
proposed to use it for a comprehensive and systematic research of the nature of the in-
fluence of certain factors in the form of challenges and threats to information security.

The comparative law method facilitated the identification of tendencies and com-
parison of approaches of foreign countries. In particular, the analysis of national
legislation, as well as European Union initiatives in the information sphere, focused
on normalizing the corresponding relations to ensure the security of the individual,
society and the state. To obtain and summarize knowledge on the essence and stages
of development of the method of legal regulation of the information security institu-
tion, the historical law method was applied.

The system analysis enabled the assessment of the formed approaches to the legal
support of the information security of the individual, facilitated their correlation with
objectively existing social relations, and the sociological method allowed to perform
an assessment of the factors influencing the behaviour of the individual as a subject
of information relations. The predictive method — in the form of legal modelling — was
applied upon the determination of the legislation development prospects, aimed at
creating a system of effective legal support for information security of the individual,
society, state, factoring in the latest approaches to the methods of legal regulation and
approbation of foreign successful practices.

The theoretical basis of the research is formed from the works of scientists in the
field of information law, in particular, the works of L. P. Kovalenko on the subject and
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methods of information law of Ukraine are researched [22]. Using the method of sys-
temic synthesis, the definitions provided by the scientist were compared with the
provisions of the legislation of Ukraine and the features of legal regulation of relations
in the field of security of the individual, society and the state are revealed. For a detailed
study of the research subject, the works of I. V. Panova were analysed, which cover
the tendencies of development of the system of information law of Ukraine [21]. To
compare the domestic practices of legal regulation with European approaches, the
works of D. Frau-Meigs, B. O'Neil, V. Tome, A. Soriano on digital education of the
population [23] and C. Wardle and H. Derakshan on "information clutter" were con-
sidered [24].

In the course of the research, national and international legal acts were processed,
among which special attention was given to such acts as the Council of Europe Con-
vention on Cybercrime!, the Law of Ukraine “On the Fundamental Principles of In-
formation Society Development in Ukraine for 2007-201572, the Law of Ukraine “On
State Secrets™, the Law of Ukraine “On Information™, as well as other regulations.

2. RESULTS AND DISCUSSION

2.1 Methodological approach to the subject of legal regulation of the issues of
information security

In the light of external aggression against Ukraine there is a scientific and practical
issue of defining the boundaries of regulation of relations regarding the security of
the individual, society, state in the information sphere. The wording "security of the
individual, society, state in the information sphere" was chosen not by chance, but
with the following considerations in mind. Firstly, in recent times, the legislation of
Ukraine is heading towards outlining a distinction between "information security"
and "cybersecurity" [25; 26]. Instead, the "classic" regulation is inherent in the rela-
tionship with the classified information security.

The definition of "information security", enshrined in the Fundamental Principles
for the Development of the Information Society in Ukraine for 2007-2015, is all-en-
compassing, as it was considered a state of protection of vital interests of the indi-
vidual, society and the state, wherein harm is prevented through:

— incompleteness, untimeliness and unreliability of the information used;

— negative information impact;

— negative consequences of the application of information technologies;

' Council of Europe Convention on Cybercrime. (2001, November). Retrieved from http://zakon4.

rada.gov.ua/laws/show/994 575

2 Basic Principles of Information Society Development in Ukraine for 2007-2015. (2007, January).
Retrieved from https://zakon.rada.gov.ua/laws/show/537-16

3 Law of Ukraine “On State Secrets”. (1994, January). Retrieved from https://zakon.rada.gov.ua/laws/
show/3855-12

4 Law of Ukraine “On Information”. (1992, October). Retrieved from https://zakon.rada.gov.ua/laws/
show/2657-12
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— unauthorized distribution, use and violation of the integrity, confidentiality and
accessibility of information'. In 2007, such a definition of "information security" in-
cluded issues of information security (information resources), security of the informa-
tion space and security of functioning of the information and telecommunication in-
frastructure [27].

Today, however, the concept of "information security" acquires a different, "nar-
row" meaning. Having analysed, for example, item 4.11 of the National Security
Strategy of Ukraine, regarding the priorities of providing information security, we
understand that it refers to “counteraction to information operations against Ukraine,
manipulation of public consciousness and dissemination of distorted information,
protection of national values and strengthening of unity of Ukrainian society; develop-
ment and implementation of coordinated information policy of public authorities;
identification of Ukrainian information space subjects created and/or exploited by
Russia to wage an information war against Ukraine; creation and development of in-
stitutions responsible for information and psychological security, with consideration
of the practices of NATO Member States”, etc.”. Thus, information security encom-
passes processes and relationships that occur in the information space of the state.
A similar approach is enshrined in the Doctrine of Information Security of Ukraine,
which defines Ukraine's national interests in the information sphere, threats to their
implementation, directions and priorities of national policy in the information sphere.
Indeed, the priorities of the national policy in the information sphere stipulated
therein are determined by ensuring the protection and development of the information
space of Ukraine, as well as the constitutional right of citizens to information; open-
ness and transparency of the state to the citizens; formation of a positive international
image of Ukraine’®.

Factoring in such "narrowing" of the content of the concept of "information secu-
rity", as well as the position of scientists on the issue of security in information relations
we shall assume the scientific hypothesis that the security of the individual, society,
state in the information sphere should be defined as a type of national security, and
the corresponding public relations as a subject of legal regulation shall be conve-
niently divided into three aspects: information security, classified information secu-
rity, cybersecurity.

Upon the determination of the methods of legal regulation of the security of a
person, society, state in the information sphere, it is necessary to consider the concep-
tual difference between the regulation of relations in information security, where de-

! Basic Principles of Information Society Development in Ukraine for 2007-2015. (2007, January).
Retrieved from https://zakon.rada.gov.ua/laws/show/537-16

2 National Security Strategy of Ukraine, approved by the Decree of the President of Ukraine “On the
Decision of the National Security and Defence Council of Ukraine”. (2015, May). Retrieved from https://
zakon.rada.gov.ua/laws/show/287/2015

> Doctrine of Information Security of Ukraine “On Decisions of the National Security and Defence
Council of Ukraine”. (2017, February). Retrieved from https://mip.gov.ua/documents/100.html
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cisive is the counteraction to negative information influence, regarding the circulation
of classified information, in which the clear regulation of procedures for creating an
appropriate organizational and legal regime, provision of access, as well as regarding
cybersecurity connected with the timely detection, prevention and neutralization of
real and potential threats to critical information infrastructure objects [28].

2.2 Methods of legal regulation of information security of a person, society, state

Today, a substantial part of the information confrontation occurs precisely in the
information space, where misinformation processes are increasingly influencing the
security of the individual, society and the state. For example, the scientific issue of
the expediency of the legal regulation of relations in social networks for a long time
did not even come up in the jurisprudence as relevant in connection with the exist-
ence of a democratic concept of free circulation of information, the possibility of its
free dissemination in whatever form and by whatever medium [29]. Currently, the
negative effects of such dispositive regulation are detrimental to the interests of the
individual, society and the state, for instance, the dissemination of video on massa-
cres in New Zealand, the use of social media to overthrow the constitutional order,
calls for violence, etc. This nature of the development of information relations has
given rise to scientific controversy regarding the necessity of legal regulation of rela-
tions in social networks, particularly in terms of dissemination of harmful informa-
tion. Objective reasons for this already exist, as well as the willingness of executives
to regulate Internet relations. In particular, at the end of March 2019, M. Zuckerberg
stated the necessity for state regulation of such relations to counteract the spread of
harmful content, hold fair elections, and protect the personal data of citizens and the
ability to transfer data between services [30].

It is also noteworthy that, on January 23, 2019, the Ministry of Information
Policy of Ukraine and representatives of Facebook discussed cooperation in the field
of information security. The result of the meeting was that Facebook restricted po-
litical advertising for Ukrainian users from February 1, 2019 for the period of the
election, including the prohibition of campaigning from abroad to prevent external
interference [31].

Similar tendencies in the settlement of information security issues during the elec-
tions are also observed in the European Union. Thus, at the end of February 2019, the
European Network and Information Security Agency (ENISA) developed recommen-
dations to improve cybersecurity (a term was presumably used as a type of information
security — author's note) of elections. In particular, EU Member States are advised to
improve national legislation to address the issues of Internet misinformation while
respecting the fundamental rights of EU citizens. In particular, it is proposed to imple-
ment into national legal systems the possibility of identifying and blocking botnets,
strengthening the regulation of digital service providers, social media, online platforms
and messaging providers at EU level, deploying of unusual traffic detection technolo-
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gies by the aforementioned subjects, reinforcing the legal obligation for Member States
to classify election infrastructure as critical, as well as the obligation for political par-
ties to ensure a high level of cybersecurity in their systems, processes and infrastruc-
tures [32].

In recent years, EU Member States have paid particular attention to counteracting
misinformation by defining it as "any form of false, inaccurate or misleading informa-
tion designed, presented and disseminated intentionally to harm the public or to
profit" [33]. In particular, in January 2018, the European Commission established the
High-Level Expert Group ("the HLEG") to develop proposals regarding the counterac-
tion of this illegal phenomenon. In its report, the HLEG recommends that the Euro-
pean Commission takes o restrictive measures that would affect freedom of expression
and the right to information. At the same time, it highlights the need to adhere to the
following measures of counteracting misinformation on the Internet:

1) increase the transparency of online news by introducing adequate systems of
information dissemination to ensure the protection of personal data;

2) introduce media and information literacy to counteract misinformation and help
citizens use the digital media environment;

3) implement technical tools for users and journalists to identify misinformation
and facilitate positive engagement with rapidly evolving information technologies;

4) ensure the diversity and sustainability of the European media ecosystem,;

5) continue researching the impact of misinformation in Europe to develop mea-
sures for different subjects to continually improve appropriate counteraction [33].

As is evident, in 2018, experts, including scientists, offered “soft” dispositive legal
solutions to counteract such a threat to the information security of the individual, so-
ciety and the state as misinformation. And in February 2019, ENISA, in its recom-
mendations (which are predominantly dispositive), focusing on the issue of information
security during elections, proposes to introduce mandatory rules to prevent negative
consequences for the individual, society and the state [34].

It should also be noted that misinformation is not currently classified as an offense
in the information sphere. This is conditioned by the construction of legal systems
based on the principles of freedom of expression and the right to free access to infor-
mation. However, in view of the socially negative consequences of misinformation,
a draft law has already been registered in Ukraine that provides for legal liability for
this type of information offense in order to "protect a person's constitutional rights to
honour, dignity and business reputation by preventing the dissemination of misinfor-
mation in the media"!. Objectively, representatives of civil society are against criminal
liability for the dissemination of misinformation in the media and on the Internet. For
example, the FreeNet Ukraine Coalition emphasizes the inadmissibility of introducing

' Draft Law “On Amendments to Certain Legislative Acts of Ukraine on Prevention of Dissemination
of Misinformation in Mass Media”. (2019, March). Retrieved from http://w1.cl.rada.gov.ua/pls/zweb2/
webproc34?id=&pf3511=65657&pf35401=479177.
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criminal liability for the media and other persons that publicly disseminate their ideas
and information, as “such legislative initiatives can be a dangerous tool for censorship
and pressure on independent media” [35].

Summarizing the points outlined in this section, we shall note that upon ensuring
the information security of the individual, society and the state, the dispositive meth-
od of legal regulation prevails, since the processes of circulation of mostly open in-
formation are regulated and there is a requirement to observe the constitutional prin-
ciples of freedom of expression and the right to information. Participants in such re-
lationships exercise the freedom to freely choose the forms and methods of obtaining
and disseminating information. Although in this direction we make the assumption on
promising strengthening of the imperative regulation of the issues of ensuring the
security of the individual, society and the state, and even the establishment of legal
liability for misinformation as a type of information offense.

2.3 Methods of legal regulation of the circulation of classified information

Upon regulating the security of classified information, the imperative method of
legal regulation is predominantly applied, as it largely concerns the protection of
the right to such information. Most clearly examples of application of the impera-
tive method of legal regulation are traced in the formation of regimes of protection
of state secrets, personal data, bank secrecy, trade secrets. For example, the regime
of protection of state secrecy provides for to undertake a written obligation to keep
a state secret that will be entrusted to them as a necessary condition for granting
admission to such secrecy!, or imposes on a citizen additional duties regarding the
preservation of a state secret, namely:

— not to disclose in any way the state secret which is entrusted to them or which
became known in connection with the performance of official duties;

— not to participate in the activities of political parties and public organizations
whose activities are prohibited in accordance with the legally established procedure;

—not to assist foreign states, foreign organizations or their representatives, as well
as individual foreigners and stateless persons in performing activities that harm the
interests of national security of Ukraine;

— to comply with the requirements of secrecy, etc. [9].

Domestic legislation contains a worldwide democratic approach to the existence
of classified information in terms of the possibility of its (classified information) dis-
semination, if such information is "publicly necessary, i.e. it is a matter of public inter-
est, and the right of the public to know this information outweighs the potential harm
from its dissemination"?. Moreover, the subject of public interest is information that:

I Law of Ukraine “On State Secrets”. (1994, January). Retrieved from https://zakon.rada.gov.ua/laws/
show/3855-12

2 Law of Ukraine “On Information”. (1992, October). Retrieved from https://zakon.rada.gov.ua/laws/
show/2657-12
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— indicates a threat to state sovereignty, territorial integrity of Ukraine;

— ensures the exercise of constitutional rights, freedoms and obligations;

— indicates the possibility of violation of human rights;

— indicates circumvention of the public;

— indicates harmful negative consequences of activity (inaction) of individuals or
legal entities, etc.!.

Such provisions are the result of the application of the dispositive method of legal
regulation in the circulation of classified information and are used by journalists and
other subjects to conduct journalistic investigations in the modern information society.

2.4 Methods of legal regulation of cybersecurity

In contrast to the definition of "information security", which, as noted, is somewhat
outdated and such that does not objectively correspond to the current relations and
realities of legal regulation, a rather progressive definition of the term "cybersecu-
rity" is established in Ukraine — it is the protection of vital interests of human and
citizen, society and the state upon using cyberspace, which ensures the sustainable
development of the information society and digital communication environment,
timely detection, prevention and neutralization of real and potential threats to na-
tional security of Ukraine in cyberspace?.

The new Law of Ukraine “On the Basic Principles of Ensuring Cybersecurity of
Ukraine” dated 05.10.2017 has expanded the understanding of the term “cybercrime
(computer crime)”, which is defined as socially dangerous act within cyberspace and/
or with its use, the liability for which is stipulated by Law of Ukraine on criminal li-
ability and/or is recognized as a crime by international treaties of Ukraine. We shall
point at the fact that despite the general "imperativeness" of the said Law, there is
place for dispositive features in the treatment as cybercrime of not only "classic" of-
fenses, expressly stipulated by Section XVI of the Criminal Code of Ukraine "Crimes
in the field of application of electronic computing machines (computers), systems and
computer networks and telecommunication networks”, but also of other socially dan-
gerous actions involving the use of cyberspace. With the development of information
technology, the list of such offenses will steadily increase, as the number of offenses
committed without the use of the Internet grows smaller. The list of historically known
criminal offenses of phishing, carding, fraud in banking (payment) systems will only
expand.

It should be noted that the Council of Europe Convention on Cybercrime of
21.11.2001 (hereinafter referred to as "the Convention"), which is ratified by Ukraine,
is aimed at increasing the efficiency of criminal investigations and prosecutions con-

I Law of Ukraine “On Information”. (1992, October). Retrieved from https://zakon.rada.gov.ua/laws/
show/2657-12

2 Law of Ukraine “On Basic Principles of Cyber Security of Ukraine”. (2017, October). Retrieved
from https://zakon.rada.gov.ua/laws/show/2163-19
®
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nected with criminal offenses related to computer systems and data, at the possibility
of gathering evidence connected with criminal offenses in electronic form'. 56 coun-
tries have joined the Convention: EU members as well as the USA, Japan, Australia,
Argentina, Chile, Senegal, Ukraine and others. In 2016, a representative of the Secu-
rity Council of Ukraine was elected to the governing body of the Committee — the
Bureau of the Convention Committee. Predominantly using the imperative method of
legal regulation, the Convention addresses the issue of combating cybercrime as the
greatest threat to cybersecurity — that is, to the vital interests of individuals and citizens,
society and the state during using cyberspace.

The provisions of the Convention regarding the promptness of processing requests
for the preservation of electronic evidence, the provision of information by national
Internet service providers, replies to requests for legal aid, etc. are based on imperative
grounds.

European and world practices indicate that public-private partnership form an
integral part of law enforcement action in the field of cybercrime. The management
of these relationships, both in the context of crime and in the context of cybersecurity,
should be addressed with due regard for the rights and interests of stakeholders. In this
context, it is advisable to create a basis for cooperation by signing a Memorandum of
Understanding between the Internet service providers and Ukrainian law enforcement
bodies. After all, domestic practices confirm that imperative decisions do not obtain
proper implementation. For example, the decision of the Council for National Secu-
rity and Defence of Ukraine dated April 28, 2017 “On Application of Personal Special
Economic and Other Restrictive Measures (Sanctions)”?, enacted by Presidential
Decree No. 133 dated May 15, 2017, regarding the provision of information security
and cyber security, requires the development and implementation of the mechanism
of blocking of information resource by operators and providers through their telecom-
munication and information and telecommunication networks. However, it is known
that the Draft Law "On Amendments to Certain Legislative Acts of Ukraine on Coun-
tering National Security Threats in the Information Sphere", which envisaged the
creation of mechanisms aimed at prompt detection, response, prediction, prevention,
neutralization of cyber threats, cyber-attacks and cybercrime and the restoration of the
stability and reliability of the functioning of communication, technological systems,
was not adopted. This was largely due to the lack of proper public discussion of the
relevant mechanisms (the existence of which during a hybrid aggression against
Ukraine is reasonable in most cases) and the lack of a basis for effective public-private
partnerships. It is noteworthy that in this respect the Situation Centre for Combating

' Council of Europe Convention on Cybercrime. (2001, November). Retrieved from http://zakon4.
rada.gov.ua/laws/show/994 575.

2 Law of Ukraine “On Application of Personal Special Economic and Other Restrictive Measures
(Sanctions)” (2017, April). Retrieved from https://zakon.rada.gov.ua/laws/show/n0002525-19
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Cyber Threats of the Security Service of Ukraine is a rather progressive platform for
elaboration of such a partnership in the field of cybersecurity.

Thus, relations regarding cybersecurity are predominantly governed by the im-
perative method of legal regulation (for example, upon establishing technical require-
ments for the protection of state electronic information resources). However, only a
dispositive method should be applied for normalization of the public-private partner-
ship matters.

CONCLUSIONS

This paper proposes the scientific hypothesis on the division of the subject of legal
regulation of the security of a person, society, state into three aspects: information
security, classified information security and cybersecurity.

Legal regulation of information security relations is aimed at counteracting nega-
tive information influence in the information space of the state, normalization of rela-
tions concerning the classified information security is aimed at creating an organiza-
tional and legal regime, provision of access, etc., and regulation of relations regarding
the cybersecurity is connected with detection, prevention and neutralization of poten-
tial threats to critical information infrastructure objects.

The paper concludes that the dispositive method of legal regulation prevails upon
ensuring information security of the individual, society and the state, since the pro-
cesses of circulation of mostly open information are regulated and there is a require-
ment to observe the constitutional principles of freedom of expression and the right to
information. At the same time, a presumption is made about further reinforcement of
imperative regulation of issues of ensuring the security of the person, society and the
state in the part of combating misinformation as a type of information offense.

Legal regulation of classified information security is predominantly performed
with the application of the imperative method of legal regulation, as it mainly concerns
the protection of the right to such information. Emphasis is placed on the fact that the
dispositive method of legal regulation in the circulation of classified information is
applied in the part of collecting and disseminating socially necessary information.

Public relations in terms of ensuring cybersecurity are predominantly governed by
an imperative method of legal regulation, although it is concluded that the exclusive
application of dispositive method of legal regulation is necessary for the normalization
of the public-private partnership issues.
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EAEKTPOHHA OCBITA AK ®YHAAMEHT
AEMOKPATHUYHOI'O TA ITPABOBOI'O MAUBYTHbLOTI'O

Anorauisa. Cmamms npucesuena 00CIiONCeHHIO 0COOTUBOCMEl BUHUKHEHHS, GNPOBAOICEHHS
ma QyHKyionyeanHs enekmponHoi 0cimu K GYHOAMeHmy 0eMOKPAMUYHO20 Md NPABOBO2O
Mandbymuvo2o Vipainu ma ceimy, ujo 30ilCHIOEMbCA, 3d OONOMO2OI0 BUBUEHHS MA Y3A2ATbHEH-
HA ICHYIOU020 MACUBY HANPAYIO8AHL NPOBIOHUX, GIMYUZHAHUX A 3AKOPOOHHUX HAYKOBYIS U
suenux. [Ipoananizoeano pizHomanimms NOHAMb e1eKMPOHHOL 0C8IMU, HA OCHOBI 4020 0)I10
HAOAHO ABMOPCHKE BUHAUEHHS YbO20 NOHAMMS, WO IPDYHMYEMbCA HA 8IACHOMY PO3VMIHHI
0ano20 mepminy, 3 NO3UYii MeopemuKo-npagoso2o aHANizy ma Cy4acHux UKIUKIE PO3EUINKY
cycninbemea. Buznaueno, wjo 0CHOGHUMU NePeOyMOBAMU Ul NPUYUHAMU BUHUKHEHHS Md Cmd-
HOBJIeHHSL eIeKMPOHHOT 0C8Iimu €: MUCK IHQOPMAYItiHO20 CYCRITbCMEaA, 2100ANbHICIb AK Xd-
paxkmepua puca inopmayitino2o cycniibCmea,; CMpiMKuil pO36UMoK IHQOPMAYIUHUX | KOMYHI-
KayitHUX MexXHON02Il, eKCNOHEeHYIAbHe 3DOCIAHHA HAKONUYEHUX TT00CMBOM 3HAHb | HEMOJIC-
auUBicms ix epeKmuBHo20 3aC80EHHA 3d 00ONOMO2010 MPAOUYILHUX MemoOi8 i nioxoois;
NPAKMUYHO BUHLEPNAHT MOICIUBOCMI MPAOUYIiHOT Nid2omosKu Kaopie 05l peanizayii 3a60ams
H06020 uacy, 6pak iHGOpMayiliHO-KOMYHIKAYIUHUX MexXHOoNI02iuHux Gaxieyis. [Jocniddceno
C8IMOBULL 00CEI0 BNPOBAOIHCEHHS eleKMPOHHOT ocgimu, 8 yHisepcumemax CLIIA ma €sponu, oe
HABYANbLHI NPOSPAMU 8 YHIGEPCUMEMAX, HA 8IOMIHY 8I0 OiIbUOCTT GIMUUSHAHUX, NePedda1aomy
MeHuie ayoumopHo20 HaguanHs i Habaeamo Oinvuie camocmiunocmi 3 6oxy cmyoenma. Ha
niocmasi AK02o 3p0OIEeHO BUCHOBOK, WO ii edheKMuUBHIicmb He Hudicue eghekmusHocmi mpaou-
YiUHOT 0C8IMU, 30 YMOBU HAABHOCMI AKICHO20 3MICHY 0C8IMU A 2PAMOTNHO20 PO3GUMKY KYPCY.
Hocniosceno nopmamueno-npasogy 6azy 0Jis nNpo6adHCeHHs. MA PO3GUMKY eleKMPOHHOI 0CEi-
mu 8 VKpaini, AKa € KI0408010 PYWILIHOI CUTIOK 8 DA2amboxX 2dy3sax i HeOOXIOHOI YMOBOIO
PO38UMKY CYUACHO20 YKPAIHCbKO20 cycninbemeaa. Poskpumo 3micm ma ocobausicms cmseopen-
Hs1 U QQYHKYIOHYBAHHSL e1eKMPOHHUX OiOi0OmeK, SIK Hegl0 '€EMHO20 elleMeHn) eleKMpPOHHOL 0C6i-
mut, Wo 00NoMoIce BUKIIOUUMU 0YONI08aHHA podIm 3 nepedody OOKYMeHmia y yugposy dopmy,
supiwumu npoobiemy AKiCHO20 npeocmasients 0OKYMeHmie Kopucmysauesi, 3abe3neqyumu
EKOHOMII0 (DIHAHCOBUX KOWMIB MA TI0OCLKUX PeCypCi6. 3poOaeHo 6UCHOBOK NPO 3HAYEHHS MO-
OepHizayii 3Micmy 0C8IMHIX NPOSPAM, A MAKOHC OCHOBHOI Memu eleKMpPOHHOT 0Cc8imu.

Koio4uoBi ciioBa: enexrpoHHe ypsiayBaHHs, iHQOpMaLiiiHO-KOMYHIKallii{HI TEXHOJIOT11, €IeKTPO-
HHa 0i0TioTeka, AUCTaHINHA OCBiTa, [HTepHET.
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ELECTRONIC EDUCATION AS FOUNDATION
FOR DEMOCRATIC AND LEGAL FUTURE

Abstract. The paper deals with the research of the features of emergence, implementation and
functioning of e-education as a foundation of democratic and legal future of Ukraine and the
world, by studying and generalizing the existing array of developments of leading, domestic and
foreign scientists. Various concepts of e-education are analysed, proceeding from which the
author's definition of this concept is provided, based on personal understanding of this term,
from the standpoint of theoretical and legal analysis and contemporary challenges of society
development. It is determined that the main prerequisites and causes for the emergence and
development of e-education are: the pressure of the information society, globality as a feature
of the information society; rapid development of information and communication technologies;
exponential growth of knowledge accumulated by mankind and the inability to assimilate it ef-
fectively through conventional methods and approaches; practically exhausted possibilities of
conventional personnel training for the realization of modern objectives, lack of information
and communication technology specialists. The world practices of introducing e-education in
the universities of the USA and Europe is researched, where the curricula at the universities,
unlike most of the domestic ones, provide less class hours and much more autonomy on the
student's part. It is further concluded that its effectiveness is not lower than the effectiveness of
conventional education, provided the availability of quality content of education and competent
development of the program. The legal framework for the introduction and development of e-
education in Ukraine, which is a key driving force in many fields and a prerequisite for the
development of modern Ukrainian society, is researched. The content and peculiarity of creation
and functioning of electronic libraries as an integral element of e-education are covered, allow-
ing to further eliminate duplication of digitized documents, solve the issue of quality presentation
of documents to the user, provide savings of financial and human resources. The conclusion is
made on the importance of modernizing the content of educational programs, as well as the
main purpose of e-education.

Keywords: e-government, information and communication technologies, digital library, distance
education, Internet.

INTRODUCTION

Scientific and technological progress and the rapid development of computer tech-
nologies have led to the transition from an era of industrial to an era of information
society, wherein scientific knowledge and information become the basis for the de-
velopment of socio-economic, political and cultural spheres of life. The develop-
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ment of society requires significant changes in the educational process. Education
should always evolve with the course of time. The use of innovation in education
can be regarded as a major driver of long-term economic growth and social develop-
ment. Therefore, the development of information society and e-education in Ukraine
and in the world is currently one of the priority directions of national policy. Hence,
it is necessary to pay more attention to the content of e-learning in order to under-
stand the importance of implementing cutting-edge technologies in educational pro-
cesses. Furthermore, this issue remains understudied in domestic science, and a large
number of scientists still have not come to an agreement on many key issues at hand.

The foregrounding of this issue is supported, on the one hand, by the fact that
knowledge as information is the main intellectual resource in the knowledge society,
and on the other hand — the volumes and rates of knowledge accumulation in such a
society are constantly increasing. This, above all, is ensured by the capabilities of the
communication environment, which enable the use of qualitatively new technologies
in the education system. Because e-education, as a modern process of learning and
acquisition of knowledge and information, which is made possible through the use of
the latest information and communication technologies, which in turn make it more
convenient, faster and more efficient, necessitates activation of researching the legal
regulation of this problematics. And provision of the author's definition and research
of the features of the emergence, implementation and functioning of e-learning will
allow us to rethink its meaning and structure.

The study of the features of the emergence, implementation and functioning of e-
learning in Ukraine and in the world is rather complicated, which explains its scien-
tifically understudied nature. Some aspects of this issue were, in one way or another,
explored the following foreign and domestic scholars: T. Bates [1], M. Rosenberg [2],
A.B. Antopolsky [3], O. Bashun [4], V. L. Gritsenko [5], V. G. Kremin [6], T.M. Kro-
nivets [7], S.O. Semerikov [8], O.V. Petryshyn [9], [.O. Polishchuk [10], M.P. Trebin
[10], T.O. Pushkaryova [11], S.N. Filonenko [12] and others.

Purpose of the article: to research the features of the leading foreign and national
scientists on the basis of studying and generalizing the array of developments of the
emergence, implementation and functioning of e-education in Ukraine and the world,
to formulate an author's approach to defining the concept and drawing conclusions
regarding e-education.

1. MATERIALS AND METHODS

To achieve the outlined purpose and objectives of the research, general scientific and
methods and means of scientific knowledge special for jurisprudence are applied.
This allows to analyse all issues related to e-learning as a foundation for a demo-
cratic and legal future in detail. Thus, the dialectical method allowed to describe and
research the content and ideas of e-education, which constitutes one of the elements
of the e-government structure, and represents a certain modern process of learning
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and assimilation of knowledge and information, which is made possible through the
use of the latest information and communication technologies, which in turn, make
it more convenient, faster and more efficient. The comparative legal method was
used to study and compare the foreign experience and the array of data produced
by leading foreign and domestic scientists, namely to explore the world experience
of implementing e-education in US and European universities, where university
programs, unlike most domestic ones, provide for less class hours and much more
autonomy on student's behalf.

The synthesis method allowed to establish that the main prerequisites and causes
for the emergence and development of e-education are: the pressure of the information
society; globality as a distinctive feature of the information society; rapid development
of information and communication technologies; the exponential growth of the knowl-
edge accumulated by mankind and the inability to assimilate it effectively through
conventional methods and approaches; virtually exhausted possibilities of conven-
tional training for the realization of modern objectives; lack of information and com-
munication technology specialists. The analysis method singled out the key challenges
of e-education, subsequently establishing its significant benefits and some unique ca-
pabilities, such as moving classes in space and time, flexible timetable, improved access
to and greater variety of materials, the availability of all the required educational ma-
terials online, the ability to re-listen or re-watch audio and video lectures, improved
communication, and much faster teacher feedback. Using the method of interpretation,
it became possible to cite the author's innovative legal definition of the concepts of
e-education, based on personal understanding of the term, from the standpoint of theo-
retical and legal analysis and contemporary challenges of society.

The systematic method revealed the content and the specific nature of creation and
functioning of e-libraries, as an integral element of e-education, which will facilitate
the elimination of duplication of digitized documents, the solution of the issue of qual-
ity presentation of documents to the user, and ensure savings of financial and human
resources. The method of generalization indicated that e-education should be considered
not as a substitute for conventional, but as an additional, focused on acquisition of in-
depth knowledge and future professional advancement or retraining, which is why
e-education, as a system of training that uses information and communication tech-
nologies, should be rationally integrated into modern education, leaving conventional
learning tools alongside the newest ones.

2. RESULTS AND DISCUSSION

2.1 The concept of e-education

The development of society requires significant changes in the educational process.
Education should always evolve with the course of time. The use of innovation in
education can be regarded as a major driver of long-term economic growth and
social development. Nowadays, mastering modern information and communication
@
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technologies is as necessary as the ability to read and write. The labour market de-
mands highly qualified specialists who are able to work in the conditions of ever-
changing and evolving technologies, to master and actively put technical innova-
tions into practice. Before considering e-learning, it would be prudent to first specify
the meaning of education. The Law of Ukraine “On Education™' contains no precise
definition of the concept of education, but the Law enshrines a very similar and close
term called "the educational process"[13; 14]. Thus, according to this Law, the edu-
cational process is a system of scientific, methodological and pedagogical measures
aimed at the development of the individual through the formation and application of
its competencies.

In addition, the Encyclopaedia of Education interprets this concept as purposeful
cognitive activity for people to acquire knowledge, skills or abilities. The process and
result of person's absorbing of a certain system of scientific knowledge, practical skills
and a certain level of development of mental-cognitive and creative activity connected
with them, as well as moral and aesthetic culture, all of which in their totality determine
the social avatar and individual specificity of this personality [6]. E-education or e-
learning is one of the information society development tools. It promotes the renovation
of the forms, means, technologies and teaching methods; increasing access to knowledge
for all demographic, with consideration of the possibility of building an individual
learning path; the formation of students' skills in the 21st century. According to UNES-
CO experts, namely Tony Bates, this is online and multimedia training [1].

Marc Rosenberg's point of view is rather interesting, it states that e-learning is the
use of online technologies to provide a wide range of solutions that enhance knowledge
and productivity; e-learning is based on three essential principles: work is performed
through the network; delivery of training content to the end user is performed using a
computer with standard Internet technologies [2]. According to the scientist-theoretician
S.N. Filonenko, e-education is a form of training based on Internet technologies, which
provide, on the one hand, interactive self-education, and on the other hand — intensive
consulting tutorial support for the student [12].

Therefore, the author of this research believes that e-education is one of the elements
of the e-government structure, which represents a certain modern process of learning
and assimilation of knowledge and information, enabled by the use of the latest infor-
mation and communication technologies, which in turn make it more convenient, fast
and efficient.

2.2 Basic prerequisites and reasons for using e-learning

Of particular interest is S. Semerikov's opinion that the main prerequisites and rea-
sons for widespread use of e-education are as follows:

! Law of Ukraine “On Education”. (2017, September). Retrieved from http://zakon3.rada.gov.ua/

laws/show/2145-19.
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1. Pressure of the information society. If in an industrial society, the learning ex-
perience was necessarily linked to the school (secondary or high), then in the informa-
tion society, due to development of high technologies, some professions become obso-
lete, others change, others emerge, the level of requirements for the professional
qualities of workers and their responsibility increases.

2. Globality as a characteristic of the information society. The advancement of
information technology, the Internet and advances in communications have made so-
ciety more open and its members increasingly dependent on one another and con-
stantly expanding cooperation. This inevitably leads to the globalization of education
and the use of global information resources and standards.

3. Rapid development of information and communication technologies. Moore's
famous empirical law — the law of the development of an electronic base (semiconduc-
tor circuits), according to which the degree of integration (the number of semiconduc-
tors per unit area of silicon wafers) is doubled every 18 months, is also valid for clock
speed (speed performance) of microprocessors, communication of data through channels
and other places.

4. The exponential growth of knowledge accumulated by mankind and the inabil-
ity to absorb it effectively through conventional methods and approaches. This requires
intensification of knowledge assimilation processes, their actualization and use in
practice.

5. Virtually exhausted possibilities of conventional training for the realization of
modern objectives.

6. Lack of information and communication technology specialists. One way to solve
this issue is to use new methods and techniques of intensive learning and training, in-
cluding e-education. [8].

Furthermore, S. Semerikov marks down e-education as a large scientific and prac-
tical field, which has the common name of automated learning. There are three stages
in its development. The first stage (20s-50s of the 20" century) covers the period from
the appearance of electromechanical computers to the widespread introduction of elec-
tronic computers. The second stage covers the period of 50s-80s of the last century and
is associated with the widespread introduction of electronic computers in practice, which
could not leave experts in the field of education aside, that is why the ideas of cybernet-
ics education at school are born first, elements of applied mathematics are being intro-
duced into the educational process, computer-oriented learning environments and
systems of knowledge control and management of the educational process are becom-
ing automated. The third stage (from the 80s of the last century) is the emergence of
computer networks and personal computers. An extremely powerful impetus in the
development of educational technology is connected with the use of the Internet [8].

Traditionally, three generations of e-learning are distinguished in the world practice:
E-learning 1.0 — the first generation of web-based teaching (in fact, training). Can be
characterized by a course of 60 minutes or more. Synchronous courses are most com-
@
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monly used, delivered through a virtual training class or asynchronous courses built
using authoring tools, content design typically followed conventional teaching models
developed by a learning designer. And, by all means, the courses were managed through
LMS;

E-learning 1.3 is a term used for the e-learning generation that has existed over the
last few years, with development progressing faster and the learning process being
divided into smaller pieces. Learning is available in the context of the workplace and
the delivery method is much easier. For this reason, learning is not always available
through the LMS, but is delivered to the student via mail and corporate intranet links.
Content in E-learning 1.3 is typically created by template experts using the Quick De-
velopment and Learning Content Management Systems (LCMS). And additionally,
virtual classes or discussions can be organized as needed as part of the overall learning
process;

E-learning 2.0 is a much bigger step than upon transition from E-learning 1.0 to
E-learning 1.3. E-learning 2.0 is based on tools that combine simple content develop-
ment, web-based distribution and built-in collaboration tools. Any employee can create
content, even in the process of ongoing work.

2.3 International experience in the development of e-learning

Among educational institutions, US universities have the most experience in the
development of computer information and e-learning. For a long time, they have
been building and operating corporate and global data networks. And now the most
up-to-date and exciting projects related to the development of the global informa-
tion environment are being realized by major US universities or with their active
involvement.

In the United States, there are three leading areas of e-education: training of infor-
mation technology specialists; training of specialists in information systems; training
of scientists in the field of information science. As examples of preparation of the named
categories of specialists and construction of scientific and educational information
systems, three leading US higher education institutions can be mentioned: MIT (Mas-
sachusetts Institute of Technology), which has exceptionally high intellectual and
material potential; Berkeley University of California (Berkeley University), which
pioneered modern networking technology and the Internet; KY VU (Kentucky Virtual
University) is a new educational institution based on the use of the Internet and methods
of distance learning to provide full higher education [10].

Nowadays, e-learning has become an integral part of modern education in many
countries of the world. Millions of people around the globe are embraced by e-learning.
The absolute world leader in this field is South Korea, which thanks to huge investments,
adapts the entire education system (primary, secondary, higher, adult education and
management) to the information society. When the country was faced with the task of
transforming the economy in the 2000s, a decision was made at the legislative level to
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equalize the rights associated with conventional education and e-learning. According
to official data, the introduction of the Home Tutor program used by students at home
has helped increase education in Korea by 40%. To date, the Cyber Home Learning
System, which provides home-based education, is integrated into three of every four
Korean schools [11].

In Europe, curricula at universities, unlike the majority of domestic ones, involve
less class hours and offer a lot more autonomy for students. At a meeting of the Euro-
pean Commission held in Stockholm on 23-24 March 2001, on the initiative of Viviane
Reding, Commissioner for Education and Culture, the European Commission endorsed
a comprehensive e-learning action plan aimed at mobilizing all national EU programs
and mechanisms, resources of the European Investment Bank and all stakeholders' ef-
forts to accelerate e-learning in Europe [15; 16]. The European Commission in the
eLearning Action Plan (2001) defines eLearning as the use of new multimedia tech-
nologies and the Internet to improve the quality of learning by facilitating access to
resources and services, as well as through remote sharing and collaboration [17].

Subsequently, on May 10, 2001, the first European e-learning summit in Europe
was held at the IBM International Training Centre in Brussels. For Europe, e-learning
has been a great opportunity to maximize the unification of educational programs in
different EU countries. The consistent policy on active development of e-learning
continues today. In particular, the Minister of Higher Education and Science of France
from 18 May 2007 to 29 June 2011, Valerie Perquez, in a speech at the Paris Dauphin
University meeting, said that ““... today, the main objective in the reform of the French
education system is defined as 100% of educational materials in electronic form for
100% of students...; ... The purpose of e-learning is to open up access to knowledge
to all — young people who cannot attend all classes, as they are forced to work in paral-
lel, and people with disabilities, for whom not all universities have the appropriate
conditions...; ... eLearning also connects universities around the world into a common
educational process...” [7].

E-education allows to change the essence of education, increase the mobility and
creativity of curricula, opens the possibility of designing and constructing various tools
for the formation of professional competence. That is why, despite the fact that the
electronic form of education is rather new, experience of its implementation in foreign
countries has displayed that its effectiveness is not lower than the effectiveness of
conventional education, provided the availability of quality educational content and
competent program design.

2.4 Domestic experience in the development of electronic education

In Ukraine, at the current stage of development, the process of integration of the
national higher education system into the European and world educational space
is actively taking place, the educational activity is being modernized in the con-
text of European requirements. According to the new Law of Ukraine “On Higher
@
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Education™!, the purpose of higher education institutions is to prepare “competitive
human capital for high-tech and innovative development of the country, self-realiza-
tion of the individual, meeting the requirements of society, the labour market and the
state for qualified specialists”.

One of the first educational organizations in Ukraine to begin real implementation
of information and communication technologies in education was the International
Scientific and Educational Centre for Information Technologies and Systems. In its
approach to the creation and distribution of distance learning technologies, the Centre
for the first time combined the advantages of new information and communication
technologies with relevant pedagogical technologies by establishing a telecommunica-
tion didactic laboratory for the distribution of new methods and pedagogical tech-
nologies of distance learning in Ukraine on the basis of modern information tech-
nologies [5; 18].

In 2011, a draft regulation on distance learning was developed, which was created
in pursuance of the State target program of introducing into the educational process of
comprehensive educational institutions of information and communication technologies
"Sto Vidsotkiv" [One Hundred Percent] for the period up to 2015, approved by the
Resolution of the Cabinet of Ministers of Ukraine No. 494 dated April 13, 20112 How-
ever, this Resolution became invalid on the basis of the Resolution of the Cabinet of
Ministers of Ukraine “On some issues of optimization of state targeted programs and
national projects, saving of budgetary funds and recognition as invalid, of some acts of
the Cabinet of Ministers of Ukraine™.

In 2012, work began to develop a regulatory framework that will form the basis of
a new form of education. It is indisputable that e-learning is impossible without due
quality content, so one of the most important steps towards e-education in Ukraine can
be considered the development and approval of regulations on electronic educational
resources. It defines the concept of electronic educational resources, their types, the
order of development and implementation. That is, the educational content of e-learn-
ing consists, as in conventional education, of textbooks, lectures, practical tasks, tests,
etc., but presented electronically*.

' Law of Ukraine “On Higher Education”. (2014, July). Retrieved from http://zakon3.rada.gov.ua/
laws/show/ 1556-18

2 Resolution of the Cabinet of Ministers of Ukraine “On Approval of the State Target Program of
Introduction to the Educational Process of Comprehensive Educational Establishments of Information and
Communication Technologies” One Hundred Percent “for the Period up to 2015”. (2011, April). Retrieved
from http://zakon3.rada.gov.ua/laws/show/ 494-2011-% D0% BF

3 Resolution of the Cabinet of Ministers of Ukraine “On some issues of optimization of state targeted
programs and national projects, saving of budgetary funds and recognition as invalid, of some acts of the
Cabinet of Ministers of Ukraine”. (2014, March). Retrieved from http://zakon3.rada.gov.ua/laws/show/71-
2014-%D0%BF

* Order of the Ministry of Education and Science, Youth and Sports of Ukraine “On Approval of the
Regulation on Electronic Educational Resources”. (October, 2012). Retrieved from http://zakon2.rada.gov.
ua/laws / show / z1695-12
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Electronic educational resources include: electronic document, electronic publica-
tion, electronic analogue of printed edition, electronic didactic demonstration materials
(presentations, diagrams, video and audio recordings, etc.), information system, elec-
tronic resources depository, computer test, electronic dictionary, electronic reference
book , electronic library of digital objects, electronic tutorial, electronic textbook,
electronic methodological materials, distance learning course, electronic laboratory
practicum [19-21].

The next step towards the introduction of e-education in Ukraine was the publica-
tion of the draft Conceptual Foundations for the Development of E-Learning in Ukraine
on February 12, 2013 by the Ministry of Education and Science, Youth and Sports of
Ukraine for the purpose of public discussion'. The text states that e-learning is a pur-
poseful process and accomplishment of education and learning by means of electronic
education.

The purpose of this Concept is to define the foundations and conditions for the
achievement of European standards of quality of educational services and equal condi-
tions of access to them based on the use of information and communication technologies,
as well as the implementation of the main provisions of the Law of Ukraine "On the
basic principles of development of the information society in Ukraine for 2007-20152
and the Economic Reform Program for 2010-2014 "Wealthy Society, Competitive
Economy, Effective State" [22]. According to this Concept, the basic principles of e-
learning are: transparency and openness; confidentiality and information security;
common technical standards and interoperability; focus on the interests and needs of
e-learning participants; compliance with international standards. Unfortunately, the
Ministry did not go further than the publication of the project, although the adoption of
improved Conceptual Frameworks for the development of e-learning in Ukraine would
become the cornerstone for further development of the entire e-education system.

In the same year, an order “On Approval of the Regulations on Distance Learning”
dated April 25, 2013 No. 466 was issued by the Ministry of Education and Science,
according to which distance learning means an individualized process of acquiring
knowledge, skills, and methods of cognitive activity of a person, which occurs mainly
through the indirect interaction of remote participants in the educational process in a
specialized environment, which operates on the basis of modern psychological and
pedagogical, and information and communication technologies’.

The purpose of distance learning is to provide educational services through the
application of modern information and communication technologies upon training at
certain educational or educational and qualification levels in accordance with state

! Draft Conceptual Framework for E-Learning in Ukraine. Retrieved from http: //old.mon.gov.ua.docx

Law of Ukraine “On the Fundamental Principles for the Development of the Information Society
in Ukraine for 2007-2015”. (2007, January). Retrieved from https://zakon.rada.gov.ua/laws/show/537-16

*  Order of the Ministry of Education and Science “On Approval of the Regulations on Distance
Learning”. (2013, April). Retrieved from http://zakon2.rada.gov.ua/laws/show/z0703-13
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education standards; upon programs of preparation of citizens for entry into edu-
cational establishments, training of foreigners and professional advancement of
employees.

In 2016, the Cabinet of Ministers of Ukraine issued an order “On Approval of the
Concept of Realization of National Policy in the Field of Reforming of General Second-
ary Education "New Ukrainian School" for the period up to 2029”. The implementation
of this Concept is supposed to be implemented in 2017-2029 in three stages. In the first
stage (2017-2018), it is planned to create a national electronic platform for the place-
ment of e-courses and textbooks, to develop e-textbooks, distance learning courses by
curriculum, distance learning systems for teacher training'.

According to Liliya Mykhailivna Hrynevych, full implementation of e-education
is a ready-made national platform with materials on all subjects, a developed market
of electronic textbooks and an availability of appropriate devices for every teacher and
student to work with. "From this standpoint, it is about to take at least five, and maybe
seven years,” — the minister explained [23].

In consideration of the foregoing, it can be argued that Ukraine is steadily moving
towards e-learning, which is a key driving force in many industries and a prerequisite
for the development of modern society.

2.5 Digital library as an integral element of e-education

Digital libraries play a significant role in e-education. Thus, in Europe, university
libraries are perceived not simply as educational libraries, but as leading information
services, offering library and information services without which it is impossible to
acquire quality education.

At present, there is a sufficient number of definitions of the term "digital library",
and it can be argued that this concept has already matured. But, unfortunately, there is
not a single definition to be considered basic and comprehensive. According to DSTU
(State Standard of Ukraine) 5034-2008, digital library is a library in which documents
are stored and used in a machine-readable (electronic) format that can be used to work
remotely. An electronic library database consists of different types of electronic docu-
ment collections (text, graphics, audio, video, etc.) [4].

Many countries around the world work on creating electronic libraries. In the
United States, creation of electronic libraries started in 1971 (the first electronic format
was the "Declaration of Independence of the United States"), in the United Kingdom
— in the early 1990s. For several years, these works gained the status of national pro-
grams and international projects. An example is the project of creating digital libraries
for the G8 countries, DLI in the US and eLib in the UK, in Japan — the 21st Century

' Order of the Cabinet of Ministers of Ukraine “On Approval of the Concept of Implementation of
State Policy in the Field of Reforming General Secondary Education “New Ukrainian School” for the
Period up to 2029”. (2016, December). Retrieved from http://zakon5.rada.gov.ua/laws/show/988-2016-
%D1%80
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Electronic Libraries project, and in Germany — the Global-Info digital library, in the
United States — Google Online Library [3].

As an information system, digital library is a complex enough aggregate, which
includes software, hardware, technological, organic components. It is a set of distrib-
uted information resources and the accompanying technical capabilities to create, search
and use information. This system should provide a universal access tool (directory) for
searching and retaining information in the entire database, which can be implemented
in card or electronic form.

The catalogue of available educational and scientific materials plays a special role
in the modern library of higher educational establishments of Ukraine. The emergence,
active implementation of electronic catalogues and their placement on telecommunica-
tion networks allows students, faculty and staff of higher education institutions to receive
information on available library resources directly in the workplace.

For example, you can cite the Scientific Library of the Yaroslav Mudryi National
Law University, located in Kharkiv. The main activities of the library are: development
of library and information service; ensuring openness; ensuring diversity; establishing
cooperation; implementation of innovations: The library studies and introduces modern
achievements in the library and information industry, which facilitates a better satisfac-
tion of educational and scientific demands and needs of the university.

The tasks of the library are: formation of a collection of domestic and foreign pub-
lications, electronic resources: databases, electronic journals, e-books; creation of own
electronic resources (with consideration of the needs of the educational process and
scientific activity of the university) through publishing houses, booksellers, bookstores,
information vendors, subscription periodicals, through the purchase of separate publi-
cations, as well as donated by organizations, foundations, institutions, individuals and
received through book exchange with libraries of Ukraine and the world, etc.

The structural unit of the library is the information technology and computer support
department (organization and support of work of databases and digital library, creation
and management of full-text resources for development of the IRBIS program, elec-
tronic repository of the works of the scientists of the university, support of server activ-
ity, maintenance of the web site, social networks, performance of a bibliometric analy-
sis of the publication activity of the scientists of the university, formation of an elec-
tronic file of the works of the scientists of the university, etc.) [24].

Recently, the priority has shifted from the use and digitization of library funds to
the borrowing of accumulated information, access to distributed information resources,
the creation of a single information space, as well as provision of individual experi-
ences and developments to other foreign libraries. For example, in 2008, by the decision
of the Presidium of the National Academy of Legal Sciences of Ukraine, a scientific
publication was established — "Yearbook of Ukrainian Law" (Certificate of State Reg-
istration of the Printed Media Series KB 3 15596-4068P dated 09.07.2009), which
publishes the best articles in the field of state and law, written by academicians and
@
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corresponding members of the National Academy of Legal Sciences of Ukraine and
scientists working in the institutions of the National Academy of Sciences of Ukraine,
the National Academy of Legal Sciences of Ukraine and other leading scientific and
educational institutions of Ukraine. Yearbook of Ukrainian Law is a nationwide pub-
lication that publishes scientific works of the most prominent scholars of legal science
from different regions of Ukraine (Kyiv, Kharkiv, Donetsk, Lviv, Odesa, etc.).

The Yearbook of Ukrainian Law is a unique legal publication with no analogues in
Ukraine. Domestic law science has reached the level of generalization when publishing
the most significant articles appears to be prudent, highlighting the most fundamental
and priority issues of modern legal science. The Yearbook is devoted to various issues
of legal science. The purpose of this publication is to accumulate the most interesting
and relevant ideas, approaches, concepts of modern legal science.

And in 2019, the eleventh edition of the Yearbook of Ukrainian Law was published
in English. In the Yearbook, 47 scientific articles on topical issues of state and law
development are published. Each issue of the English version is sent to more than 70
law libraries in the world, including the US, Canada, Australia, the United Kingdom,
Germany, Portugal, Switzerland, Norway, Denmark, Latvia, Lithuania [9; 25-28].

That is why it is important to build partnerships with other libraries in order to
consolidate the accumulated array of information and further share it. This will help
eliminate duplication of digitized documents and their cataloguing, solving the issues
of high quality presentation of documents to the user, and saving money and human
resources.

In summary, we must agree with S. O. Semerikov's opinion that information on the
state of e-learning in our country and around the world indicates the urgent necessity
of its stimulation in order to ensure dynamic and progressive development and imple-
mentation at all levels of education, above all, — at the level of higher education, because
e-learning is an innovative technology aimed at professionalizing and increasing the
mobility of learners and at the current stage of ICT development it can be considered
as the technological basis of education fundamentalisation [29].

CONCLUSIONS

Summarizing all of the foregoing, we have formed an opinion that the increase in the
amount of information, world processes of humanization, globalization, integration
objectively cause the modernization of the content of educational programs, educa-
tional programs, updating of forms, methods and teaching aids. This is only possible
if electronic educational resources are introduced into the innovative educational
space, and higher education institutions have access to global information resources
using high-speed channels.

Furthermore, we can confidently state that the main purposes of e-learning are the
improvement of the quality of education, training of highly professional specialists,
L ]
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maturation of a person as an identity, a subject and an individuality, which ensures the
development of the state as a whole, cultural and spiritual development of society.

Consequently, in Ukraine, the creation of conditions for the development of e-
learning, which forms an integral part of the development of socio-economic, political
and cultural spheres of life, has begun. The Law of Ukraine “On Education” states that
one of the basic conditions for successful implementation of the national policy in the
sphere of information society development is provision of learning, education and
professional preparation of the person for work in the information society. The Law
also sets out priority measures for the development of national e-education policy. On
the basis of the current legislation, the educational institutions create conditions for its
development, which facilitates the organization of the educational process and the
training of specialists of different professions, who are interested in effective and mo-
bile learning using modern technologies. A comparative analysis of the components of
the state of e-education in Ukraine with other countries allowed to establish that in
European universities, the curricula provide less class hours in favour of more self-
education on the part of students.
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ITagao [Merposuu Boryupxuit

Hayxoso-agocaignuii incmumym ingopmamuxu i npasa
Hauionanvroi akazemii npasosux Hayk Yxpainu

Kuis, Yxkpaina

METO/JOAOTTYHI 3ACA/IU IMI3BHAHHSA
[MPABA HALUIOHAABHOI BE3INEKH YKPATHU

AHoTauis. ¥ cmammi 0ocnioxcyromscs npodiemu 3acmocy8anHs Memoooi02iuHuX nioxo0ie
YV RI3HAHHI NPABa HAYIOHANLHOT Oe3neku Ykpainu, ax eany3i HAYIOHALHOI cucmemu npasa.
AxmyanbHicmos 00Ci0HCeHHs NONAAE Y BUHAMKOSIN 8ANCIUBOCII NPODIEM, AKI CIOCYIOMbCS
npaeoeoeo s3abesneyenHs HayioHanbHol besneku Ykpainu ¢ ymogax 2no0anizayitinux 3min
C8IM06020 NPABONOPSOKY, NOPYULEHHS CY8eperimemy i mepumopianbHoi yitichocmi Yxpainu
eHacniook aepecii Pociticorkoi @edepayii. Memoro 00cniodicents € po3Kpumms Memooonociy-
HUX OCHO8 NPAsa HaAYIOHANbHOT Oe3neku Yrpainu, Ax 2any3iy cucmemi HAYiOHATLHO20 NPABA.
Jlnsa 0ocsaeHenHs memu OOCAIONHCEHHA BUKOPUCMAHI CYYACHI HAYKOBI nioXo0u i Memoou.
B ocnogy nisnanna npasa nayionanvnoi besnexu Yxpainu noxiadeno mixcoucyuniinapHuil
i cucmemHutl Haykos8i nioxoou. Misxcoucyuniinapruil nioxio sabe3neuye 00CHiOHCeHHs YCix
CKIAO0BUX NPABA HAYIOHANLHOIL Oe3neKu 3 GUKOPUCTNAHHAM MONCIUBOCMEN PISHUX HAYK Md
eanysetl wpucnpyoenyii. Cucmemuuil nioxio, Mauu 6CeoCANCHUU Xapaxmep, 00360/ PO3-
Kpumu cmpykmypy yiei eanysi npasa, usHauumu micye i poib cyo’ eKmis coyianbHux Komy-
HIKayil y cucmemi HayloHanbHOI be3neku YKpainu, a makodic 30iCHUmMY KpUmuyHy nepeoyin-
Ky MemoO0on02ii cmpyKmypanizmy i meopii cmpykmypayii 3 0enady Ha ocobaugocmi npasa
HayioHanbHoI Oezneku. IHcmMumyyioHaNbHO-QYHKYIOHATbHUL NIOXIO 0ONOBHUE MONICIUBOCTII
cucmemno2o nioxooy i 00360418 POIKPUMU IHCMUMYYIUHT 81ACTNUBOCIT NPABA HAYIOHATLHOT
beznexu Ykpainu, ioco gynkyionanvne npusnavenns. Ocobiuse sHavenns y nisHaHui npasa
HAYiOHATbHOL Ge3neKu GUSGIISLE XOLICMUYHUL HAYKOGULL NIOXIO0, KU 00NOMA2ae SUBHAYUMU
npeomemuy YinicHicms yiei 2anysi npaga 3 BUKOPUCMAHHAM meopii yiricHocmi. 3a donomocor
CUHep2emuyH020 NIOX00Y PO3KPUMO 3AKOHOMIDHOCIMI CAMOOPeaHizayii npasa HayioHaibHoL
be3nexu 3 8UOINEHHAM HENIHIIHUX XAPAKMePUCUK, AKI 3 He0OXiIOHICmI0 00YMO81I010Mb 8U-
KOPUCMANHA NApaoueMu pu3omu ma OpieHmyIoms Ha akCiono2iuny 0CHOBY Yi€el eany3i npasa.
Pezynomamom 0ocniddicenns cmano poskpumms meopemuKo-memooono2ivHux 0CHOG Npaga
HayioHanbHOI Oe3neku YKkpainu, a 3acmocy8anus po3iaHymux y pooomi Memoooio2iuHux
nioxo0ie Ni3HAHHs NOPS0 3 GUKOPUCTNAHHAM 8ION0GIOHO20 NPABOBO2O PENCUMY 00380MUILO
agmopy Haykogo o0Ipynmysamu KOHYenyilo npasa HayioHaibHoi besneku y cucmemi npasa
Yrpainu.

Kuro4oBi ci1oBa: 1mpaBo HallioHAIBHOT OC3MEKH, IIUTICHICTE MPaBa, mapaaurma pru3oMH, IpaBo-
BHI PEXXHUM, METOIOJIOTIS MpaBa HaI[lOHAJIBHOT Oe3MeKH.
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METHODOLOGICAL BASES OF KNOWLEDGE
OF THE UKRAINE'S NATIONAL SECURITY LAW

Abstract. The article deals with the problems of using methodological approaches in the knowl-
edge of the Ukraine's national security law as a branch of the national legal system. The rele-
vance of the research is of the utmost importance of the problems concerning the legal support
of Ukraine's national security in the context of globalization changes in the world order, viola-
tion of the sovereignty and territorial integrity of Ukraine due to the aggression of the Russian
Federation.The purpose of the research is to disclosure the methodological bases of the Ukraine's
national security law, as a branch in the system of national law. Modern scientific approaches
and methods are used to achieve the purpose of research. The basis of knowledge of the Ukraine's
national security law is interdisciplinary and systematic scientific approaches. An interdisciplin-
ary approach provides for the research of all components of the national security law through
the use of the means of various sciences and branches of jurisprudence. The system approach
in understanding the Ukraine's national security law is comprehensive, allows you to discover
the structure of this branch of law, defines the place and role of personality in social communi-
cations of the Ukraine's national security system, and to critically re-evaluate the methodology
of structuralism and the structuration theory in the light of the particularities of national secu-
rity law. The institutional-functional approach complemented the capabilities of the systematic
approach and allowed to reveal the institutional features of the Ukraine's national security law,
its functional purpose. Of particular importance in the knowledge of national security law is
the holistic scientific approach that helps to determine the substantive integrity of this branch
of law using the theory of integrity. The synergistic approach reveals the regularities of self-
organization of national security law with the release of non-linear characteristics, which neces-
sitate the use of the paradigm of rhizomes and orient the axiological basis of this branch of law.
The research resulted in the discovery of the theoretical and methodological foundations of the
Ukraine's national security law, and the application of the methodological approaches of cogni-
tion considered in the work, along with the use of the appropriate legal regime, allowed the
author to substantiate the concept of national security law in the legal system of Ukraine.

Keywords: national security law, the integrity of law, the paradigm of rhizomes, legal regime,
methodology of the national security law.

INTRODUCTION

Cognition of national security law is based on the reflection of many social phenom-
ena, actions and objects of the material world, which form a universal, general and
individual security environment. At the same time, a scientific strategy for the study
of national security law, as a certain systemic integrity, must take into account, first
and foremost, the needs of human and society for a safe life and existence based on
the interaction of law and the state with addressing practical issues of protection
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against external and internal threats. National security law, as a subject of research,
has unique features that are based on a systemic vision and are distinguished due the
specificity of internal organisation, functional factors, and therefore require a special
approach in understanding the meaningful and essential characteristics of its integrity.

The peculiarity of the interaction of law and the state in the context of solving the
problem of national security lies in the formation of legal regimes, those concepts that
provide significant opportunities for understanding the legal nature of national security,
its dependence on law in any social organisation and at all levels of development and
existence of society, which is manifested, first of all, in providing reliable protection
of national interests against external and internal threats.

Scientific research on national security law focuses on several areas. Philosophical,
theoretical and methodological problems of national security were reflected in the works
of A.P. Dzoban [1]. Political and legal aspects of national security were considered by
A.F. Belov [2]. The research of legal bases of national security as a complex problem
was carried out in the works of V.G. Pilipchuk [3]. The problem of state policy of na-
tional security and its conceptual foundations became the subject of consideration of
G.P. Sitnik [4]. The law of national security of Ukraine as a branch of law is stated in
the works of V.A. Lipkan [5]. However, the analysis of scientific developments showed
that there is no methodological justification for the concept of national security law of
Ukraine, which does not contribute to the solution of this problem and especially em-
phasises the relevance and timeliness of the research conducted within the article.

The aim of this study is to uncover the methodological arsenal formed on the basis
of'ideological and scientific approaches, which is used and functions in the knowledge
of national security law. In the conceptual vision of national security law, in the first
place not just defining the nature, content and purpose of this area of law, but revealing
rational features of such a complex and at the same time important doctrinal problem,
which in national jurisprudence is national security law. The doctrine of national secu-
rity law depends entirely on the methodological possibilities of cognition of the nor-
mative-value formation that arises in the system of national law, in fact, the right of
national security, providing necessary and sufficient legal influence on social commu-
nications existing in the field of national security, implemented by the state and not
related to not only society but also an individual. In this context, scholars' positions on
the inextricable interconnection of methodology, theory of law and legal practice are
extremely important [6]. It can be stated that the methodological foundations of na-
tional security law substantiate not only its epistemological characteristics but also the
empirical background, test the ability of the national security right to exercise legal
intent directly in the field of national security.

MATERIALS AND METHODS

The methodology of knowledge of national security law, first of all, must be based
on the fact that in jurisprudence, national security is a complex problem, the solution
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of which is possible due to the development of most research areas of jurisprudence,
state and law in their dialectical unity and interaction. National security, as a phe-
nomenon of social importance and civilisation order, is based on humanistic princi-
ples, and therefore the importance of the concept of national security law to address
issues not only of the state and society, social institutions, but of an individual, is
understood and perceived not only in domestic jurisprudence.

At the same time, law and national security are inseparable in the formation of
models of social communications, where human attitude to the environment, its rela-
tions with numerous institutions and interpersonal relations are characterised by pre-
dictability, non-conflict or tend to remove internal and external conflicts. The role of
national security law is to form and develop numerous legal communications that
determine the security of an individual, society and the state against internal and ex-
ternal threats. Consequently, the methodological basis for cognition of national secu-
rity law is quite complex, it contains many scientific approaches, among which are
interdisciplinary, systemic, institutional-functional, holistic, synergistic approaches.
Structural theory is important for understanding the concept of national security law.
In such circumstances, the methodological foundations of knowledge of national se-
curity law are based on the application of general scientific methods that are sensitive
to worldview. Abstraction in identifying the methodological basis of knowledge of
national security law provides a certain, but still conditional purity of scientific devel-
opment, the opportunity to focus on the general patterns of systemic vision of law and
its components. Instead, the method of specification reveals the integrative properties
of national security law, focuses on its complex nature, but does not remove the issue
of sectoral origin in the system of law. Systematic analysis in the application of sci-
entific approaches has a significant effect in determining the features of national se-
curity law, its regulatory and institutional features, the interaction of the internal ele-
ments of its own system and no less complex interaction with other components of the
system of law. The holism method reveals and accompanies the characteristics and
capabilities of a holistic approach towards defining the integrity of national security
law, providing an approximation to the systemic understanding of this complex forma-
tion. It must be noted that the methodological principles of knowledge of national
security law do not have any restrictions on the application of research methods, since
there are no restrictions on the use of ideological and scientific approaches to address
this complex problem of modern jurisprudence, the state of scientific development of
which is currently not justified.

In the end, the conceptual vision of national security law is appropriately doctrinal
through the separation of methodological tools that allow not only posing the problem
but also finding the right solution, to draw a perfectly clear rational line of unity between
the regulatory, institutional and organisational components of national security law. In
this context, national security law receives a methodological platform that enables the
development and resolution of a range of problems in this area of law in favour of a
@
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more effective action of both the entire social and the greater state mechanism of na-
tional security.

It is important to apply innovative methods to substantiating not only the sectoral
affiliation of national security law to the system of national law in such a systemic
quality, but also internal characteristics, peculiarities of social origin of this branch of
law and its functioning among other normative communicative factors existing in so-
ciety. This is facilitated by the proposed and expanded nonlinear characteristics of the
system of law, with the separation of the epistemological centre, which is the rhizome
paradigm. It must be recognised that the rhizome of law becomes theoretically appli-
cable in the formation not only of the methodological foundations of knowledge, but
also of a correspondingly thorough concept of national security law.

RESULTS AND DISCUSSION

National security law, as the subject of the study, affirms its own integrity, but has
clearly defined complex features due to the peculiarities of national security [7]. It
is natural that in such circumstances the study of national security law should be
conducted using an interdisciplinary approach, which sufficiently ensures the meth-
odological relevance of the research program on the way to the described aim [8].

Of course, an interdisciplinary approach, with all its powerful methodological ar-
senal and considerable methodological capabilities, is sufficiently effective but not
sufficient in view of the complexity of the methodological challenge in revealing all
the frontiers of national security law as a whole. Therefore, the interdisciplinary ap-
proach does not in any way limit the use of other scientific approaches, which include
not only systemic, holistic, but also institutional, functional and synergistic approaches.
At the same time, it must be acknowledged that, in addition to the objective necessity
of its application, the interdisciplinary approach guarantees the greatest scientific effect
in the research work on the disclosure of the concept of national security law and its
integrity. Moreover, the institution nature of law and the state requires the use of research
methods that fully reveal the features of not only legal and state institutions in the field
of national security, but also the interaction of law and the state in solving the problems
of national security [9]. The empirical nature of national security, which should be
emphasised, is in identifying the features of the real state of protection of an individu-
al, society and state against external and internal threats'. At the same time, the episte-
mology of national security does not appear without adequate interdisciplinary research,
which strongly confirms the general thesis that a multidisciplinary approach is needed
in the study of national security law and its integrity.

It should also be noted that an interdisciplinary approach to national security law
is driven by the functional features of law and the state. The legal regime of national
security is based on the implementation of practically all functions of law and the state,

' Law of Ukraine “On National Security” (2018, June). Retrieved from http://zakon.rada.
gov.ua/laws/show/2469-19.
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both in their separation and in dialectical combination. Characterisation of the functions
of law and the state forces a researcher to use methods and ways of cognition of differ-
ent branches of jurisprudence, which is determined precisely by the interdisciplinary
approach. Therefore, an interdisciplinary approach to national security law is necessary
and important given the subject matter and strategy of the study. An interdisciplinary
approach allows substantiating the concept of national security law of Ukraine, explor-
ing issues of formation and development of this branch of law in the system of law of
Ukraine. National security law in its formation undergoes a complex process of struc-
turing, and therefore structural analysis is important for the definition and characterisa-
tion of this area of law. The structure of national security attests to its holistic nature,
bringing it closer to systemic perception and definition of the unity and interaction of
all system elements.

Systematic features of national security law are based, first of all, on the system-
atic nature of the law, but it is difficult to present the legal form and legal content of
national security as a system. There is some inconsistency between the perception of
national security as a system under which the state of security of an individual, society,
state, and the legal solution of national security at the ontological level are formed. This
inconsistency requires a scientific explanation, which is why it is needed to turn to the
understanding of systematic law in the context of the formation of conceptual principles
of national security law. Scientific studies of the system of law have been conducted
and are being conducted quite actively, which generally contributes to the development
of conceptual ideas that underpin not only the legal system but also the national legal
systems. In this case, the choice of a methodological approach to research focuses
primarily on the application of a systematic approach, other methodological approach-
es are used to the extent that compensates for the deficiency of techniques, principles
and rules of cognition defined by the research program. However, it is important to
understand that the system of law contains not only doctrinal but also ideological char-
acteristics, and therefore exhibits a dualism of ideology and doctrine.

Systematic nature of law is not only its most important property, systemic nature
is a methodological setting of cognition of any legal phenomena, the formation of
legal constructs, among which legal integrity is important. Integrity, as a characteris-
tic of the subject matter of the study, which is a national security law, is only one of
the defining features of systematic nature. Therefore, it is expectable to turn to a sys-
tematic approach and its epistemological capabilities in understanding national secu-
rity law as a certain structured integrity. The jurisprudence methodology proposes to
apply a systematic approach and characterise its features at several levels. At the same
time, according to the author, it is necessary to use both the classical understanding of
the systematic approach and the postclassical, which is manifested, in particular, in
the polysystemic vision of legal phenomena that form a general conception of law as
a system in a state of constant development, and a static state of which has only a
certain temporal dimension.

@
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Polysystem [10] in the methodological provision of knowledge of law in general
and national security law, in particular, allows expanding the boundaries of the system-
atic approach and to bring scientific research closer to understanding legal integrity.
Therefore, this is not about contrasting the systemic approach to the polysystemic vision
of the object of study to which it is entitled, but about forming a holistic picture of our
conceptions of law and its phenomena by identifying the components that shape the
common law system as separate systems. Such a research picture of the polysystemic
vision of law is its integrity.

It can be argued that a polysystemic understanding of the content and properties of
law allows one to successfully solve any ontological problem, including cognition of
national security law. In this sense, national security receives important and necessary
legal elements for internal unity, thus forming its own systemic integrity.

The question naturally arises as to whether it is worthwhile to deepen into the fea-
tures of a systematic approach in the context of the formation of a conceptual model of
legal integrity, and in particular of national security law as a whole. System methodol-
ogy is based on many root causes. Among such root causes, polysystem and integrity
are important, but not the key. At the same time, more careful clarification proves that
the use of the previously accumulated arsenal of knowledge about system methodol-
ogy in today's postmodern perception of law remains ineffective. This also applies to
the use of the classical understanding of the systematic approach to determine the
conceptual framework of national security law.

The concept of national security law must, first of all, be tested for its compliance
with the universal requirement of systematicity, with the identification of institutional
and functional characteristics. In solving this problem, the question remains concerning
the study of the structure of law and legal phenomena, to which the law of national
security certainly applies, using the provisions of structuralism. The current state of
jurisprudence shows that structuralism manifests itself in post-structural views on law
and legal phenomena.

The effectiveness of cognition of law using post-structural ideas is beyond doubt,
but the structurality of law underlying such ideas is only one element of its system's
characteristics. The structure of law in the context of applying a systematic approach
remains a necessary and sufficiently organic element of the epistemological knowledge
of national security law, the structure of which is complex, but affirms the integrity of
this area of law. It should be borne in mind that post-structuralism for overcoming in-
ternal contradictions, which can be considered in national security law, allows going
beyond the structure of objects and phenomena. Instead, the dogmatism of structuralism
has a negative impact on the effectiveness of successful methodological tasks in the
study of national security law. With regard to post-structuralism, the modern methodo-
logical arsenal of this epistemological approach focuses more on the philosophical
explanation of reality, which has largely led to the emergence of postmodernism with
the accentuation of ideas about the crisis of rationalism, deconstructivism, and ulti-
L ]
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mately numerous social problems whose solutions are either unattainable or not subject
to scientific discourse. Of course, it is not necessary to consider such methodological
settings as acceptable for the cognition of national security law for many reasons, but
the main point is that in postmodern conditions, issues of security of an individual and
society come to the fore, are of primary importance for theoretical substantiation and
practical application and are forced to search for more effective methodological tools.
It is obvious that in the social aspect similar methodological tools and techniques are
contained in the theory of structuring [11]. National security law, as a concept that needs
to determine its unity, integrity in the system of law, cannot ignore the provisions of
structural theory. The theory of the structure of society, and this needs to be focused
on, based on a systematic approach to the study of social activity, where priority is
given not just to an individual — an active social actor, but to social practices, the con-
stant reproduction of certain social actions by individuals (social figures) [11]. These
provisions are certainly important for legal communications, including in the field of
national security. The theory of structuring, among other things, sufficiently substanti-
ates the systemic paradigm of organising a society, the main actor of which is a person,
as an active subject. Based on the theory of structuring, the active understanding of
social reality is relevant to the cognition of law, its integrity, without which, in the end,
the system itself is not imagined. The active perception of the national security system
with the isolation of the subjects of this system particularly emphasises the importance
of structural theory for the formation of the concept of national security law. Thus, the
comprehension of law as a whole and of national security in particular, using struc-
tural theory, remains relevant and important.

The methodological possibilities of structuralism, post-structuralism, the theory of
structuring, in our opinion, are conditioned by and based on the active, creative role of
the systematic approach. Returning to the peculiarities of the systematic approach, it is
necessary to pay attention to the important fact that systematic nature as a common
property of organised phenomena and objects, as a necessary qualitative property of
social activity, allows not only to successfully isolate and combine components of the
system in their unity and interconnections, but to determine the peculiarities interaction
between a subject and object in the process of cognition, which is not less important in
the methodological aspect. This makes it possible to conclude the use of a systematic
approach in the formation of the theory of legal integrity, which focuses on the integ-
rity of law, legal phenomena that accompany not only the existence and activity of
social actors, but also their associations in less complex and more complex social forms,
to which national security law belongs.

All the complex aspects of systems of natural and social origin make it possible to
understand the general theory of systems. Systems of social origin, of course, include,
with some differences, the national security system. The difference between the na-
tional security system is that the systematic features are somewhat weakened in struc-
tural and functional dimensions. The components of the national security structure
@
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operate independently, their autonomy is natural, but the teleological purpose of any
institutional formation of the national security system compels the laws of the system,
focusing solely on the goal achievement. The purpose, which is the safe conditions of
human life, the existence of society and the state, determines the integrity not only of
national security, but also of national security law.

Another issue that needs to be addressed and is methodologically supportive of
the concept of national security law is epistemological pluralism existing in modern
legal science. The multivariate scientific approaches, the widespread use of research
methods cannot but affect the content and effectiveness of the systematic approach.
The systematic approach has significantly expanded its cognitive capabilities, is suf-
ficiently active in the outlook of the world, focusing not only on the epistemological
disclosure of the causes and conditions of being right, but also on its institutional
characteristics, largely dependent on the purpose of law, its rule in any national law
system [12]. Formal features of the rule of law are more successfully revealed at a new
methodological level, which can be considered as a continuation of the development
of a systematic approach. Such a methodological level of research is an institutional
and functional approach that is extremely relevant for scientific developments in na-
tional security law.

The institutionalisation of law is a complex enough process that demonstrates and
reveals the internal linkages of law, its steady dependence on principles and rules,
procedures that are manifested in both law-making and law enforcement. The solution
to this problem lies in the plane of understanding law, the law as a certain social con-
struction, which individual scholars refer to problems that are solved in the context of
legal policy, not just legal doctrine [13]. At the same time, the theoretical and practical
aspects of the interaction between law and the state give reason to emphasise the prob-
lem of institutionalisation. It turns out that the institutionalisation of law is closely linked
to the institutionalisation of the state, it is through the institutions of law that legitimi-
sation of state activity occurs, and the institutions of state power are increasingly seek-
ing to actively influence the formation of the national system of law. Moreover, the
activity of the institutions of state power in international relations leads to the extension
of the legal foundations of the state mechanism, to the filling of the national system of
law with new rules, which are effectively implemented into national legislation and
legal practice, into the national legal system. This is facilitated by a continuous and
dynamic process of legal acculturation.

The ontological foundations of the formation of national security law as a sys-
temic integrity determine the question of institutional characteristics and functional
purpose of such integrity, which not only in theory but also in practice allows revealing
the peculiarities of the interaction of law, state and society in the direction of national
security. Such interaction occurs through the regulatory and legal definition of those
institutions of the state and civil society, which have to perform their functions to achieve
a state of security, protection of national interests, among which the protection of fun-
L ]
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damental rights and human freedoms are main. Moreover, the state of national secu-
rity is considered in this case as the purpose of the activity of these state institutions,
as an exclusive guarantee of the legal status of a person.

The possibility of ensuring national security is of universal importance and it is
implemented with the obligatory use of institutional and functional means, which in
their combination provide the basis for applying the institutional and functional ap-
proach.

Separation of social institutions, as system complexes that share common features
and have the same orientation in social activity, is paramount in implementing the in-
stitutional and functional approach. The same orientation of social institutions is based
on the performance of certain socially conditioned functions. That is why the society
has the appropriate institutional characteristics, and the institutions operating in the
society perform certain functions assigned by the purpose of these institutions. This
conclusion applies not only to the state but also to law and is reinforced by the interac-
tion of law and the state in the context of national security.

Institutional and functional approach is applied not only in the study of legal and
state institutions, the unity of which in the power mechanism ensures its stability, which
significantly affects the effectiveness of legal influence [14]. This methodological ap-
proach is necessary to justify the content and purpose of social systems, which are the
law and the state. At the same time, focusing the cognitive process around social values,
interests, goals and tasks of the establishment and development of the institutions of
law and state allows identifying systemic features, concluding about the community
and difference of such institutions, their static integrity and dynamic unity with respect
to the respective social systems. This circumstance is extremely important for national
security law, whose system is a matter of discourse and requires doctrinal justification
today. However, the lack of unity in understanding the ontology of national security
law and its system does not mean that such a phenomenon does not exist. The institu-
tional and functional approach makes it sufficiently convincing to reveal the specific
features of national security law and to confirm the reality of its existence within the
national legal system. In fact, the law and the state, in their essence, produce social
institutions that are functionally related. This is where the peculiarity of interdepend-
ence arises and clearly manifests itself — society requires legal institutions that are not
only declared but also produced by the state. The state is not an impersonal, abstract
concept in the social organisation of society, since it is represented in the society by
certain institutions, which are formed solely on the basis of a corresponding functional
order, which must come from and actually originate from society. For national secu-
rity law, it is important that imposing on the public society those institutions, which do
not meet social needs, is impossible, and such impossibility is based, first of all, on the
effective operation of law and established constitutional mechanisms. The idea of con-
stitutionalism [15], as one of the leading ideas of the general principle of the rule of
law, is realised in the ability of the state mechanism to create such institutions that, first,
@
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meet the requirements of law, and, secondly, exist and act (fulfil certain functions)
solely on based on the requirements of law.

Turning to the institutional-functional approach, we go through a consistent, meth-
odologically validated path that goes through the knowledge and understanding of the
foundations of institutionalism and functionalism. However, the phenomenology of
institutionalism and functionalism, of course, is separated from the understanding of
the essence of institutions as certain groups of norms that perform certain social func-
tions on the basis of legal prescriptions, it does not allow forming and, therefore, using
the institutional-functional approach as an important means of cognition the national
security law.

Instead, no matter how grounded are the provisions of the institutional and func-
tional approach in the methodology of legal knowledge, without determining the place
of an individual in the complicated mechanism of formation and operation of legal
and state institutions, it is impossible to reveal the social nature, and hence the social
significance of such an approach to understanding the law of national security as a
coherent community in the system of law, which is open in its formation to sectoral
entities [16].

The National Security Law Study Program envisages the application of other meth-
odological approaches, including a holistic approach, which substantiates the principle
of integrity and allows specifying the boundaries of cognition among systematic stud-
ies, enriching the methodological arsenal with new visions of the legal form of na-
tional security.

A holistic approach, the possibilities of which were revealed in particular by
A.G. Maslow [17] is a precursor to a systemic vision of research. However, it is not
possible to relate such a methodological approach to a certain kind of systematic re-
search. A distinctive feature of the holistic approach is the researcher's explicit accent
on the integrity of the object as a certain task, which is important when considering
such a national security right. Those obstacles that stand in the way of distinguishing,
among other characteristics of national security law, its holistic features are resolved
by applying the provisions of the philosophy of integrity or holism. In the end, a holis-
tic approach allows an individual qualities of social subjects and social phenomena to
be combined into certain systematic, organised entities, which are represented by social
institutions, where the determining role belongs not only to an individual, but to organ-
ised groups of socially inclined towards the achievement of a specific goal individuals.
In such circumstances the mutual dependence of existing legal norms on social practice,
which is most clearly represented in ensuring national security by the activity of the
respective state institutions, is absolute.

At the same time, a research strategy for cognition of national security law can be
successful, given the fact that an important feature (property) of systems is their intrin-
sic capacity for self-organisation. Self-organisation allows to provide some independ-
ence of formation and existence of systems. The system of national security law is
L ]
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dependent on the system of law, but it has its own specific features that make it pos-
sible to distinguish national security law as an independent industry. The system of law,
as well as the systemic integrity of national security law, are formed not only by certain
common laws, but also by internal processes that have signs of self-organisation under
the influence of many external factors. Among these factors, the most active is the influ-
ence of the state, its complex mechanism. The law-making and law enforcement ac-
tivities of the state significantly influence the formation of the legal form of national
security, its normative and institutional components, but at the same time, it is subject
to the reverse of the law, which limits the possibilities of the state to apply force options
for solving conflicts, brings such actions in line with the interests of the whole society
and a specific person. In the organisation of the national security system, and therefore
the rights of national security, the needs of the individual and society in safe living
conditions and existence that clearly reveal social communications with the participa-
tion of all subjects in this field, are defining. The formation of national security law, in
addition to the patterns that testify the effect of the relevant legal regime, is subject to
complex rules of synergy, due to non-linear processes and interaction. The nonlinear-
ity of the system of law and national security law is provided by the rhizome paradigm
[18]. A synergistic approach to the cognition of national security law is able to effec-
tively identify the effects of nonlinear processes on the systemic integrity of the na-
tional security law, including those characteristic of social revolutions [19].

The national security law research strategy cannot but take into account the axio-
logical characteristics of the law and the state in general and the national security axiol-
ogy in particular, on the basis of which a valuable picture of national security law is
formed. The axiology of national security law proceeds from the properties of law [20],
its essential features, which are most evident in legal communications. The properties
of national security law not only actualise its content, but also reveal the legal values
expressed by this branch of law by streamlining social communications in the field of
national security. At the same time, it is precisely the properties of national security
law that ensure its interaction with the state, show the ability of the right to bring the
activities of state institutions in line with social demands, human needs based on value-
normative requirements. There is an inseparable connection of the properties of law
with the institutional and functional constituent of the state and further — with the im-
plementation of the possibilities of law in influencing national security.

The properties of law are manifested in the rhizome, which combines the social
and moral-ethical energy necessary for self-organisation of the system of law, even in
the absence of interaction of law with the state, or in the face of external and internal
threats, which are not able to overcome the relevant institutions of public authority
belonging to the security and defence sector. In addition, the properties of law are
fully responsive to needs and demands of an individual, among which is the security
of life is the most important, which is certainly meaningful for the formation of na-
tional security law. At the same time, the integration of the properties of law in the
@
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system of legal values allows ensuring the specification of national interests, their
harmonisation and protection. Valuable attitudes, the normative beginning of law lead
to the achievement of a goal through socially orderly activity, where it is necessary to
distinguish the functional aspect of law — its regulative nature in combination with the
protective functional purpose.

Social activity and interaction of subjects, undergoing in the process of regulating
the value-normative influence of law, are differently manifested in different spheres of
social reality, including in the field of national security. This is determined by the pecu-
liarities of communication of social actors, peculiarities aimed at achieving a certain
purpose of their activity. Socio-communicative interactions of subjects, or otherwise,
purpose-mediated public relations in the field of national security, undergo a complex
process of institutionalisation that acquires legal characteristics under the influence of
norms of law — mandatory rules of conduct. It is important that in the process of social
communication in the field of national security and the achievement of meaningful goals
for the participants of communication ties such norms arise due to the reproduction of
actions that are permissible and necessary for all without exception, which do not simply
destroy the state of security, but form protection and provide the state national security,
which is confirmed not only by domestic practice, but also by the experience of other
countries not less sensitive to this problem. It is important that the behaviour of subjects
in the process of communicative interaction is different. This difference is determined,
first of all, by the way that influences the behaviour and in general the communicative
interaction of social actors, if more broadly — their activity, as well as — the national
interests that underlie this activity. In these circumstances, a certain legal environment
of social activity of subjects of national security is created, special conditions for the
existence of law in this legal environment, which is conditioned by the need to ensure
protection of national interests, where a certain legal regime arises and operates, which
forms and approves the national security law in the national system of law.

The methodological principles of knowledge of national security law confirm and
expand the scientific position regarding the functional purpose of the methodological
tool of jurisprudence [21], which allows to open new facets of legal reality with the
assertion of separate legal communities as independent systems that exist and function
in the system of law. Among other such systemic regulatory and legal community in
the system of law of Ukraine is the right of national security.

CONCLUSIONS

The proposed methodological approaches to the knowledge of national security law,
the search for the methodological basis of its systemic integrity, the identification
of the active basis of law in its interaction with the state and civil society through
the needs of an individual make it possible to make a reasonable conclusion about
the formation of national security law, which occurs as a result of the relevant legal
regime and nonlinear processes caused by the rhizome of law. National security law
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affirms the most successful and effective active interaction between law, society and
the state with a designated anthropological security centre that focuses on a human.

According to the results of the study, the national security law of Ukraine should
be considered as an independent branch of law — a coherent, systematic set of rules of
law, publicly defined, legitimate rules of conduct aimed at achieving and maintaining
safe living conditions for human beings and the existence of society and the state. Thus,
the teleology of conscious activity of human and society, the state regarding the legal
content of national security, as a certain systemic integrity, and even more so — self-
organisation of such activity not only under the influence of the legal regime, but also
due to the action of the rhizome at the expense of internal synergy in achieving the goal,
which is the national security, allow implementing the appropriate methodological set-
ting and to formulate the concept of national security law as an independent branch in
the national system of law.

REFERENCES

[1] Dzoban, O.P. (2005). National security in the conditions of social transformations (theo-
retical and methodological analysis) (Doctoral dissertation, Kyiv National Economic
University, Kyiv, Ukraine).

[2] Belov, O.F. (2004). On the question of political and legal models of Ukraine's national
security. State Security of Ukraine, 1(1), 7-14.

[3] Pylypchuk, V.G. (2009). Priorities of the development of law and legal science in the field
of security in the conditions of globalization and geopolitical transformations. Bulletin of
the Academy of Law, 3, 3-13.

[4] Sytnyk, G.P. (2010). Conceptual foundations of Ukraine's national security. Kyiv: NASR.

[5] Lipkan, V.A. (2009). Fundamentals of national security law. Law of Ukraine, 1, 108—116.

[6] Halpin, A. (2006). The Methodology of Jurisprudence: Thirty Years of the Point. Cana-
dian Journal of Law and Jurisprudence, 19, 67-105.

[7] Zarosylo, V., Korostashyvets, Y., Maksymova, L., & Nechyporuk, S. (2018). Features of
the legal protection of property rights in Ukraine and the European Union. Naukovyi Visnyk
Natsionalnoho Hirnychoho Universytetu, 6, 124—130.

[8] Wilson, E.A. (2016). Restrictive national laws affecting human rights civil society
organizations: A legal analysis. Journal of Human Rights Practice, 8(3), 329-357.

[91 Moses, L.B., & De Koker, L. (2017). Open secrets: Balancing operational secrecy and
transparency in the collection and use of data by national security and law enforcement
agencies. Melbourne University Law Review, 41(2), 530-570.

[10] Itamar, E.-Z. (1979). Polysystem theory. Poetics Today, 1(1-2), 287-310.

[11] Nasu, H. (2015). State secrets law and national security. International and Comparative
Law Quarterly, 64(2), 365-404.

[12] Foran, M. (2019). The rule of good law: form, substance and fundamental rights. The
Cambridge Law Journal, 1, 26. doi:10.1017/S0008197319000618

[13] Priel, D. (2019). Law as a Social Construction and Conceptual Legal Theory. Law and
Philosophy, 38, 267.

[14] Wang, J., & Liu, S. (2019). Ordering Power under the Party: A Relational Approach to
Law andPolitics in Chin. 4sian Journal of Law and Society, 6(1), 1-18. doi:10.1017/
als.2018.40

119



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 3, 2019

[15] Sinnar, S. (2016). Rule of law tropes in national security. Harvard Law Review, 129(6),
1566-1618.

[16] Kovarsky, L. (2019). Citizenship, national security detention, and the habeas remedy.
California Law Review, 107(3), 867-932.

[17] Maslow, A.Kh. (2012). Motivation and personality. St. Petersburg: Publishing House
"Peter".

[18] Hooper, H. J. (2018). Between power and process: Legal and political control over (inter)
national security. Oxford Journal of Legal Studies, 38(3), 613—-634.

[19] Yevsieiev, O., & Tolkachova, I. (2018). Politization of constitutional relationships in the
contemporary period in Ukraine. Russian Law Journal, 6(4), 8-36.

[20] Misra, A. (2018). Australia’s counter-terrorism policies since September 11, 2001: har-
monising national security, independent oversight and individual liberties. Strategic
Analysis, 42(2), 103—118.

[21] Zébdi, Z. (2018). Felix somlo6 and john austin building blocks of two analytical theories.
Hungarian Journal of Legal Studies, 59(2), 156—168.

Pavlo P. Bohutskyi

Candidate of Legal Sciences, Associate Professor

Chief Researcher Center for Legal Support of National and Information Security
Scientific Research Institute of Informatics and Law of the

National Academy of Legal Sciences of Ukraine

01032, 110- b Saksaganskiy Str., Kiev, Ukraine

Suggested Citation: Bohutskyi, P. P. (2019). Methodological bases of knowledge
of the Ukraine’s national security Law. Journal of the National Academy of Legal
Sciences of Ukraine, 26 (3), 106—120.

Submitted: 30/05/2019
Revised: 22/07/2019
Accepted: 28/08/2019

120



YIK 346.2: 346.5: 346.9
DOI: 10.31359/1993-0909-2019-26-3-145

Oxcana Map’siniena Binnuk

Hauionanvna axagemis npasosux nayx Yxpainu
Xapxis, Yxpaina

Bizaia npasosozo sabesneuerHs puHKOBOI eKOHOMIKU
Hayxoso-gocaignuii incmumym

npUBamMHOZ0 NPABA i NIANPUEMHULMBA

imeni axagemika M. I. Bypuaxa HAIlpH Yxpainu
Kuis, Yxpaina

CKAAJ ITPABOBIAHOCHH
3 EAEKTPOHHOI TOPTIBAI
B PAKYPCI BAXHUCTY I1PAB CITIOKMBAYIB

AHoTanis. Axmugizayia iHHOBAYIUHUX NPOYECI8 Y CEIMOGIU NPAKMUYI MOP2i6Ni 3YMOBNIOE
HEOOXIOHICMb NepeoCMUCIeHHs Memooon02ii YnpasiinHi Ha PieHI ¢y €Kkmie eKOHOMIUHOT
cucmemu pisnHux pienie ma munie. Ilpuobannus moesapis uepes Inmepnem cmac 6ce 6inbut po3-
noecioodcenum seuwem. Tomy akmyanonicms pobomu ne euxauxac cymuisie. Cmammsi npu-
cesueHa npobaemMam npagoeoco pe2yito8anHs 6IOHOCUH eleKmMPOHHOI mopeieni 8 Vkpaini, ujo
Haby1a 3HAUHO20 NOWUPEHHS 380K YUCIEHHUM nepesazam 0 ii yuacHuxis. Pazom 3 mum,
maxa mopeieis Mogice Oymu pusUKO8aAHoI0 OJisk CHONCUBAUIB Y PA3L 3NOBHCUSAHHS NPOOABYIMU
ceoimu modcugocmamu. Bemanosneno, ugo 6ioHoCunU, AKI BUHUKAIOMb MIJC NOKYIYeM I npo-
dasyem mosapie, pobim ma nociye 6 Inmeprnemi ne IOPI3HAIOMbCSA 810 MPAOUYIUHUX NPABUT
KYRIGLI-Npo0aicy i pezynoiomsycsl, 30Kpemd, nonodxicennsmu L{uginonozo kooekcy Ykpainu ma
3axonom Ykpainu «Ilpo 3axucm npae cnosxcusauiey. Ane npoeanunu 6 3axoni Yrpainu «llpo
e1eKMPOHHY KOMePYilo» Cmeopioloms niotpyums 0Jis 310824cusans. Lletl 3axon He € docmamiubo
3PO3YMINUM Q]IS NEPECIUHO20 CROAICUBAYUA, OCKIIbKU 8 HbOMY 8i0CYMHI [PYHMOGHI Ma NPO30PL
NONI0ACEHHS NPO CKAAO 8IOHOCUH e-mopeisni (cyd ekmu, 06 ekmu, 3acobu pecynio8anHs),
a makodlc BUMOozu 00 0cobU, KA BUKOPUCIOBYE MAKL pecypcu, K lnmepnem-mazasun ma/abo
mopeogenvny Inmepnem-niamegopmy, cxem 36 ’s3Ki6 npu e-mopeieii (0coba, wo npononye
mosgap uepes Inmepnem-mazasun, modice 6ymu 1020 NPOOAsyem Yu GUKOPUCHOBYBAMU NO-
CMavanbHUKi6 01 HAOCUNAHHS MOBApPy NOKYNYesi); 3micmy inghopmayii, wo nosuHHa Hadaea-
MUCS CROJCUBAYY, MA 002060PI6 3 CROJICUBAUEM 3A PIZHUX CXEM e-MOP2ii; YNOBHOBANCEHO-
20 OpeaHy ma CamopeyiiHUX Op2aHizayill i3 8USHAUeHHAM ix poui y cghepi e-mopeieni. 32ada-
HULL aKm He pe2ylioe HANENCHUM YUHOM | 6IOHOCUHU U000 BIONOBIOANLHOCI 3 YPAXYBAHHAM
cneyugixu e-mopeisni. Bece ye ceiouums npo HeobXiOHICIb 600CKOHANEHHS NPABOBO2O pe2y-
JIFOBAHHS 3A3HAYEHUX BIOHOCUH 3 YPAXYBAHHAM NOMPed 2POMAOSIHCLKO20 CYCRITbCmEa 1 yug-
POBOI eKOHOMIKU, W0 MOdce Oymu 3a0e3neueno NPUutHAMmsm Hoeol, Oilbul IPYHMOGHOT
i 3po3yminoi 0nst cnodcusayis pedaxyii 3axony «lIpo enekmporHy Komepyiioy.

KJu1ro4oBi cJjioBa: eJeKTpOHHA TOPTIBIIsI/C-TOPTIBIIs, CKJIal BIAHOCHH €-TOPTiBIi, Cy0’ €KTH
e-Toprieii, [HTepHET-Mara3uH, BJIOCKOHAJICHHS IPABOBOTO PETYIIOBAHHS.
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COMPOSITION OF E-COMMERCE RELATIONSHIPS
IN THE CONTEXT OF CONSUMER RIGHTS PROTECTION

Abstract. Activation of innovation processes in the world trade practice necessitates a reinter-
pretation of the management methodology at the level of subjects of the economic system of
different levels and types. Purchasing goods online is becoming more commonplace. Therefore,
the relevance of the work is beyond doubt. The paper is highlights the issues of legal regulation
of e-commerce relations in Ukraine, which has become widespread due to numerous benefits
for its participants. However, such commerce can be risky for consumers, should sellers abuse
their capabilities. It is established that the relationships that arise between the buyer and seller
of goods, works and services on the Internet do not differ from the traditional rules of sale and
are regulated, in particular, by the provisions of the Civil Code of Ukraine and the Law of
Ukraine "On Consumer Protection". But the loopholes in the Law of Ukraine "On E-Commerce”
create grounds for abuse. This Law is not sufficiently understandable for the average consumer
as it lacks sound and transparent provisions on the composition of e-commerce relationships
(entities, objects, means of regulation), as well as requirements for the person using such re-
sources as the online store and/or online trading platform, e-commerce communication schemes
(a person who offers a product through an online store can be the seller of the product or use
suppliers to send the product to the buyer), the content of the information to be provided to the
consumer and the contracts with the consumer under various e-commerce schemes, authorized
body and self-regulatory organizations, with definition of their role in the field of e-commerce.
The aforementioned act does not properly regulate the relationship on liability, with consider-
ation of the specificity of e-commerce. All of this testifies to the need to improve the legal regu-
lation of these relations, taking into account the needs of civil society and the digital economy,
which can be ensured by the adoption of a new, more substantive and consumer-friendly version
of the Law "On E-Commerce”.

Key words: e-commerce, composition of e-commerce relations, subjects of e-commerce, online
store, improvement of legal regulation.

INTRODUCTION

One of the key features of modern state-organized social life is the development
of civil society institutions and digital technologies that have given rise to such
phenomena as the digital (electronic) economy and e-business. At the same time,
traditional problems remain relevant in such a society, among which the issue of
consumer rights protection is of paramount importance. Moreover, this issue is exac-
erbated both in the perspective of civil society (the latter focused on the harmoniza-
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tion of public interests and private interests of members of society, which do not con-
flict with the common good), and in view of the specificities of the digital economy
(the use of information and communication technologies in business, including with
e-commerce, not only has numerous benefits but is also associated with significant
risks for participants in such relationships, the most vulnerable of which are consum-
ers) [1-4]. In such circumstances, a significant role is played by statutory regulation,
which should be adequate in relation to the state of said relations.

The adoption of the Law "On E-Commerce"' has largely contributed to improving
such regulation, but there remain significant gaps in the current legislation governing
the digital economy, including consumer rights protection mechanisms. This is largely
due to the novelty and complexity of such relationships, their rapid development, the
use of new communication schemes by businesses to minimize the costs of organizing
and maintaining electronic commerce (hereinafter referred to as e-commerce). Con-
sumer rights protection issues in the field of e-commerce as a component of e-commerce
have been raised by a number of researchers, both by theorists (M.M. Kuzmin [5],
A. M. Yazvins'ka [6], N.Yu. Golubeva [7], V. Zhelihovsky [8] and others) and by
practitioners (Yu. Asadchev [9], V. Bunt [10], O. Fedyenko? and others). At the same
time, the issues of complex e-commerce communication schemes that are not reflected
in the legislation, which complicate and, in some cases, make it impossible to protect
the consumer rights of such commerce, remain, despite their relevance, unexplored.
However, these circumstances should not prevent the current e-commerce relationship
status from being revealed in terms of its subjective composition and the ability to
protect consumer rights in the event of applying complex links between the seller and
the buyer using an online store and business partners/contractors on the part of the
entity perceived by consumer as the seller, which is the purpose of this paper.

1. MATERIALS AND METHODS

To achieve this purpose, a number of scientific methods were applied: analysis
and synthesis in determining the place and role of e-commerce and online trading
platforms in the structure of e-commerce; interpretation (in determining the basic
features of an online store), dialectical (on the development of these relationships,
to which the legislator should timely respond), systemic (in identifying the use of
various e-commerce schemes that affect the ability of consumers to protect their
rights and legal interests); generalization, which made it possible to establish the
basic properties of an online store as a special category of property and the related

' Law of Ukraine “On e-commerce”. (2015, March). Retrieved from https://zakon.rada.gov.ua/laws/

show/675-19

2 Letter from the Chairman of the Board of Directors of the Internet Association of Ukraine O. Fedy-
enko No. 130/1-4 “On Amendments to the Law of Ukraine” On Protection of Consumer Rights "and
certain legislative acts of Ukraine on measures for the de-activation of activities of sub- e-commerce ob-
jects”. (2017, July). Retrieved from http://inau.ua/document/lyst-no1301-4-vid-24072017-shchodo-pro-
ektu-zakonu-ukrayiny-pro-vnesennya-zmin-do-zakonu
®
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responsibilities of its owner/user, which eventually gave the opportunity to come up
with proposals for improving the legal regulation of e-commerce in order to protect
consumer rights.

Using the generalization method, it is established that the Internet, as a very impor-
tant component of the information infrastructure, affects all components of information
security. Therefore, the legal regulation of these relations should be implemented in all
areas. There are two ways of defining the basics of public policy: 1) defining the basics
of public policy and approving them with a statutory legal act; 2) the regulation of those
real relationships that already exist. Among the various relationships that arise in the
application of Internet technologies, it is necessary to distinguish those that by their
nature perceive legal regulation, that is, can become legal relations. It should be noted
that among experts there is a very negative attitude to the very idea of legal regulation
of relationships that arise on the Internet. As there is John Barlow's "A Declaration of
the Independence of Cyberspace", which proclaims the right to freedom of the Internet
space and the principle that no country interferes in regulating Internet relations.

The method of analysis allowed to determine that the advantages of e-commerce,
as a rule, are lower costs of doing business and, accordingly, lower price of the offered
goods, convenience for potential consumers in finding the necessary goods, including
those rare, hard to find in ordinary (physical) stores. However, in this area, there are
significant security risks for the parties to these relationships in the event of unfairness
of the partner/counterparty, in particular, for buyers (in terms of quality, completeness,
receipt of the claimed product, the possibility of its exchange or return, compensation
for related losses, confidential information leaks, etc.). As V. Zwass notes, absolute
security in this area is hard to hope for [11].

2. RESULTS AND DISCUSSION

2.1 Analysis of the specifics of the development of e-commerce in the works of different
researchers

To clarify the specifics of e-commerce, we should first of all refer to the works of
researchers of these relations, in particular, V. Zwass [11], who outlines the main
stages of the development of relations with e-business and e-commerce as its com-
ponent, advantages and risks of using the information and communication technolo-
gies in the process of concluding and performing the sale and purchase agreement
with the consumer, participants of such relations. This researcher links the rapid
development of these relationships with the spread of the Internet and the advent
of the World Wide Web (1991) and the first browser to access it (1993), and more
recently the availability of high-speed Internet and mobile devices (including tab-
lets, laptops, smartphones). E-commerce is conducted in consumer-oriented e-com-
merce sites (or markets) and in the supply chain operating on the Internet [12—15].
Consumer-oriented trading venues include large shopping malls, consumer auction
platforms (including eBay — a trading website managed by a US-based company of
L ]
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the same name [16]), multi-channel retailers (organizations engaged in retail sale of
consumer goods) and numerous online stores. The so-called sharing economy allows
for more efficient use of resources, while virtually instant access to services is pro-
vided by platforms at the request of potential consumers. As a result of establishing
semi-permanent supply chains, hub-companies surround themselves with suppliers
who perform most of the production tasks and supply goods and services to the cen-
tral firm (and in Ukraine, as the experience shows, directly to the consumer in order
to save on supplies to the central firm). The growth of e-commerce is facilitated by
electronic directories and search engines for looking up information on the Internet,
software agents or bots that act offline to search for a product in the system, digital
authentication services that guarantee identity through the Internet. These intermedi-
ary services facilitate the sale of goods, the provision of various services (banking,
ticket booking and stock market operations, services such as distance education and
entertainment).

V. Zhelihovsky [8] points to two types of e-commerce (trade in information and
trade in goods); distinguishes its components: networks (corporate; Internet; commer-
cial); processes (market research; calculations; order performance; sales; support);
subjects/participants (government; suppliers; sellers; users; manufacturers); conditions
for the development of e-commerce (the conquest of consumer trust by companies us-
ing the Internet as a channel for distribution of products; ensuring the reliability of
participants and their operations; creating the security of transmission and further stor-
age of data in the Internet); composition of business operations necessary for e-com-
merce (contact, in particular, between potential customer and supplier; exchange of
information; pre- and after-sales support — detailed information on products and ser-
vices, product use instructions, customer's questions; sales; electronic payment by
electronic money transfer, credit cards, electronic checks, electronic money); delivery
management and tracking for physical products, direct delivery of products that can be
distributed electronically.

He pays attention to such an unconventional subject as a virtual enterprise —
a group of independent companies that unites — although without forming organiza-
tional unity in the form of a jointly created legal entity — their efforts to obtain op-
portunities to provide products and services that are not accessible to individual
companies (distribution between members of a business process group, jointly managed
by a central company and its trading partners, receiving new opportunities of suppliers
and customers as a benefit of this form of cooperation; customer response; rapid re-
sponse to demand; cost savings; reduced costs through lower costs for advertising,
delivery (for goods that can be obtained electronically), design and production, market
analysis, strategic planning, opportunities, etc.). He highlights a number of benefits of
e-commerce (equal access to the market for large corporations and small firms; access
to new markets; involvement of customers in the development and implementation of
new products and services, etc.) and legal problems of e-commerce, including infor-
@
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mation protection, consumer protection, liability, unification of national e-commerce
legislation.

A. Shablyenko, analysing the relations that develop in the field of e-commerce [17],
draws attention to their complexity both in terms of the processes and resources neces-
sary for securing e-commerce, and in view of the subject composition. The latter, ac-
cording to this researcher, includes two categories of persons: 1) "common subjects" —
persons who can participate in civil relations in accordance with Art. 2 of the Civil Code
of Ukraine!' (legal entities and individuals, state of Ukraine, Autonomous Republic of
Crimea, territorial communities, foreign states and other subjects of public law, all who
are customers and suppliers of goods or services via the Internet); 2) special/institu-
tional subjects "which are so-called "invisible" entities, but without them the process
of e-commerce is impossible in the technological sense, they at different stages of the
relationship can affect many conditions" (place and time and or performance of the
agreement, message delivery confirmation, etc.). This category includes telecommuni-
cations operators and providers, payment system operators; registrars and administrators
who assign network IDs, hosting providers; certification centres [17].

The peculiarities of the subjective composition of Internet relations are explored by
R.E. Ennan [18], who attributes the following categories of persons to the scope of
subjects:

1) telecommunication operators and providers, which ensure the functioning of the
Internet as an information system and provide a number of necessary services: connec-
tion (providing access to the network); administration (ensuring the functioning of
technical means of maintaining the Internet address space); hosting (placing customer
information resources on web servers and providing access to these resources); network
navigation services (creation of web portals that facilitate the search and access to
network information resources);

2) manufacturers, owners and distributors of information and information resourc-
es that create content on the Internet (create electronic information resources, own the
rights to them, ensure the functioning of these resources and meet the information needs
of users);

3) entities providing specific services for concluding electronic (network) agree-
ments (contracts) via the Internet, that is, all that is covered by the term "e-business
(commerce)";

4) consumers (users) of telecommunication services (individuals and legal entities
that need, order, receive telecommunication services for their own information needs).
However, the said researcher attributes online shops, online casinos, online auctions,
etc. to the third group of entities (according to his classification), although, in accord-
ance with the Law "On E-Commerce" (Art. 3), an online store is a means of presenting
or selling an item, job or service through an electronic transaction.

! Civil Code of Ukraine. (2019, November). Retrieved from https://zakon.rada.gov.ua/laws/show/
435-15
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The specifics of functioning of the online store (including from the technical aspect)
are rather comprehensively highlighted by A. Vasilyuk [19]:

1) defining it as a software package that allows you to sell products or services over
the Internet and automate business process management, as a specialized website owned
by a manufacturer, a trading company, etc., designed to promote consumer products in
the market, increase sales, attract new buyers;

2) emphasizing its advantages over a traditional store (a wide range of goods, unat-
tainable for a retail store; 24-hour availability without breaks and weekends; saving
time on purchases; lower prices for goods and services; convenience of payment);

3) highlighting the functional parts of online stores (product catalogue, search en-
gine, shopping cart, registration form, order form);

4) dividing online stores into: (a) the criterion of the business model used for the
online store, which is characterized by the absence of a traditional trading network and
the combination of offline and online business (online store is created on the basis of a
real trading structure); (b) on the basis of stock availability — stores working under
supplier contracts (they do not have significant own stock) and stores with their own
warehouse facilities and corresponding stock availability, and also raising the major
issues of online shopping that arise at the intersection of Internet technology and tradi-
tional business activities, both psychological and emotional (compared to traditional
trading with its inherent ability to view and evaluate the consumer of the product, its
delivery, etc.), and the lega Inature — legal regulation focuses mainly on traditional trade,
and transparent and effective "rules of the game" in the field of its electronic version
remain still desirable for consumers in the face of numerous violations of their rights,
as evidenced by violations in this area [20-23].

2.2 Features of the analysis of e-commerce in the Ukrainian legislation

Recognizing the validity of most of the provisions of the aforementioned research-
ers, in view of this purpose, it is necessary to focus on the subjective composition of
e-commerce, highlighting its direct participants (first of all, sellers and buyers-con-
sumers, providers of information services on goods) and related by A. Shablyenko
[17] to the category of "invisible" in the e-commerce process of entities (first of all,
operators and telecommunication providers, providers of electronic trust services).
Although these two categories of entities are important for establishing e-commerce
relationships, let us focus on the first one — its direct participants, emphasized in
the Law "On E-Commerce"', as well as on such e-commerce resources as an online
store (and online trading platform (e-mall), which presents online stores of different
entrepreneurs) [24].

In this regard, it is advisable to refer to the Law "On E-Commerce"?, which defines
e-commerce as an economic activity in the field of e-sale, sale of goods remotely to the

' Law of Ukraine “On e-commerce”. (2015, March). Retrieved from https://zakon.rada.gov.ua/laws/

show/675-19.
2 Ibidem
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buyer by making electronic transactions using information and telecommunication
systems, and its subjects are, on the one hand, an entity of any legal form that sells
goods, performs work, renders services using information and telecommunication
systems, and on the other hand — a person who purchases, orders, uses the specified
goods, works, services by means of electronic transaction (hereinafter referred to as the
consumer).

The specified law more or less thoroughly defines the requirements for:

— 3 categories of subjects of e-commerce (Art. 6-9): (1) seller (performer, supplier)
of goods, works, services, which is obliged to provide direct, simple, stable access to
other participants in the field of e-commerce to such information (full name of the legal
entity or surname, name, patronymic of the individual-entrepreneur; location of the legal
entity or place of registration and place of actual residence of the individual-entrepreneur;
e-mail address and/or online store address; identification code for the legal entity or the
individual taxpayer card registration number for the individual-entrepreneur, or a series
and passport number for the individual-entrepreneur who, due to their religious beliefs,
refused to accept the individual taxpayer card registration number and officially notified
the relevant authority of the state tax service, and bears a passport, license information
(series, number, expiration date and date of issue), if the business is subject to licensing;
regarding the inclusion of taxes in the calculation of the cost of goods, works, services
and, in the case of delivery of goods, information on the cost of delivery; other informa-
tion that is to be disclosed in accordance with the legislation; ensure full correspondence
of the subject matter of the electronic agreement concluded by the parties with quantita-
tive and qualitative characteristics; has the right to request from the other party only such
information, without which the conclusion and performance of obligations under the
electronic agreement is impossible; (2) the buyer (customer, consumer) of goods, works,
services in the field of e-commerce, the rights and obligations of which are determined
by the Law of Ukraine "On Consumer Rights Protection"!, as well as Art. 7 of the Law
"On E-commerce"? concerning: notification of the information necessary for the conclu-
sion of the electronic agreement; (3) an e-commerce intermediary provider for disclosure
of information depending on its role in the conclusion of the e-contract, including if it
is the initiator of the transfer of information (Art. 9);

—order of electronic transactions (Art. 10-16), including distribution of commercial
electronic communications in the field of e-commerce, which must meet the require-
ments of Art. 10, in particular, regarding their content; the order of conclusion of the
e-contract, including its essential terms and conditions; the requirements for acceptance
and the offer and the form of confirmation of the electronic transaction (in the form of
electronic document, receipt, merchandise or cash receipt, ticket, coupon or other

' Law of Ukraine “On consumer rights protection”. (1991, May). Retrieved from https://zakon.rada.
gov.ua/laws/show/1023-12.

2 Law of Ukraine “On e-commerce”. (2015, March). Retrieved from https://zakon.rada.gov.ua/laws/
show/675-19.
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document at the time of the transaction or at the time of the seller's obligation to trans-
fer the goods to the buyer); the confirmation of the electronic transaction must contain
the following information: terms and conditions and procedure for the exchange (return)
of the goods or refusal to perform work or render a service; the name of the seller
(contractor, supplier), its location and the procedure for claiming the goods, works,
services; warranties and information about other services related to the maintenance or
repair of the product or the performance of the work or the rendering of the service; the
procedure for termination of the agreement, if its validity period is not determined.

However, the rights of the buyer (customer, consumer) in the field of e-commerce
are often violated in relation to:

— disclosure of the above information about the seller (because the consumer-only
online store is only a means — a website for the promotion and sale of goods online, not
an entity with a certain legal status), warranty, terms and conditions of return of goods;

—sending a confirmation of the conclusion of the electronic agreement and its terms
and conditions in accordance with the requirements of the Law "On E-commerce",
which reduces the ability of the consumer to protect their rights in the event of their
violation;

— determining the seller's identity at the stage of ordering a product when it comes
to selling through online stores without their own inventories (the buyer learns about
the identity of the seller at the stage of receipt of the product without having the op-
portunity to verify their business reputation in this area in advance);

— opportunities for the consumer to determine (a) the specifics of the legal regime
of the online store and online trading platform, including the obligatory identification
of the identity of its owner (the person in whose name such site is registered or who
actually uses such resource) with the relevant information about them (regarding legal
form, address, identification code, etc.) that will determine at least to a certain extent
(b) the integrity of the intent of the person who created or commissioned the site as an
online store (the problem of fake sites is addressed by the cyber police through provi-
sion of guidance on how to identify them [25] in the absence of appropriate legal
mechanisms (in particular, the ability of the consumer to identify the person in whose
name the site is registered as an online store; the requirements for such a person in
order to prevent abuse on their part);

— designation of a body, authorized and competent in the field of e-commerce re-
garding the possibility to detect violations in this field, to prosecute violators, to protect
the rights of consumers.

At present, the reliance on the provisions of the Laws "On E-Commerce"' and "On
Consumer Rights Protection"? is often in vain, since the former contains only reference

' Law of Ukraine “On e-commerce”.(2015, March). Retrieved from https://zakon.rada.gov.ua/laws/
show/675-19

2 Law of Ukraine “On consumer rights protection”. (1991, May). Retrieved from https://zakon.rada.
gov.ua/laws/show/1023-12
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provisions to the "law and treaty" (Articles 17-19) and the latter — in spite of the provi-
sions on non-compliance with the requirements of the first of the mentioned laws on
disclosure of information about the participants in the relationship and the offered goods
(works, services) —!, it does not properly consider the specificity of e-commerce (includ-
ing the buyer/consumer's ability to confirm the fact of conclusion and content of elec-
tronic agreement, establishing the seller's identity because of the violation of obligations
by the online store owner and using their suppliers to send the goods to the buyer, of
which the latter only learns upon receipt of the goods) and the abilities of the body
authorized in the matters of consumer rights protection to prosecute violators in this
new field [20].

Liability issues in the field of e-commerce are raised by the aforementioned and
other researchers [26], who propose ways to solve them, including amending the afore-
mentioned laws?. The government also addressed these issues by adopting the Concept
of National Policy in the Field of Consumer Rights Protection for the Period up to 2020
[10], which emphasizes the problems of consumer vulnerability due to their weak pro-
tection by the state due to the declarative nature of the proclaimed rights and the lack
of mechanisms for their realization and restoration. The purpose of this Concept is to
create and implement an effective system of consumer protection in Ukraine on an EU
basis, with consideration of the best practices of EU countries, and among its tasks is
to ensure the protection of consumer rights in the field of e-commerce, performed by
economic entities through information and telecommunication networks, including the
Internet. Problem solving is possible by applying a comprehensive approach to solving
consumer rights protection issues, which involves the development and interaction of
all components of the consumer rights protection system in Ukraine’, in particular, and
legal support.

As AN. Novitsky points out [27], "the influence of Internet-related public relations
management by public authorities in the world is steadily increasing" due to the trans-
fer of various functions of ordinary public relations, including e-commerce, to the In-
ternet. In this regard, there is an increasing “need for legal regulation of these relations,
especially by specialized bodies of the state” [27]. However, the specificity of the In-
ternet space (transnational in nature, huge number of users, specificity of technologies
used) makes the classic form of legal regulation of public relations that have arisen in
the field of Internet use, quite ineffective, which necessitates to address the interna-
tional practices [28-30].

! Law of Ukraine “On consumer rights protection”. (1991, May). Retrieved from https://zakon.rada.

gov.ua/laws/show/1023-12.

2 Draft Law on Amendments to the Law of Ukraine “On Consumer Rights Protection” and certain
legislative acts of Ukraine on measures for the de-activation of the activities of e-commerce entities. (2017,
July). Retrieved from http://wl.cl.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=62329

3 Concept of state policy in the field of consumer rights protection up to 2020: Approved by the order
of the Cabinet of Ministers of Ukraine. (2017, March). Retrieved from http://www.kmu.gov.ua/control/uk/
cardnpd?docid=249869713
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For this reason, we should refer to the EU practices!, including: E-Commerce Direc-
tives on consumer awareness, protection of their interests by contacting the competent
authority, adopting codes of conduct in the field, etc.

In these circumstances, the role of self-regulatory organizations, both at the trans-
national level and within Ukraine, is increasing, including conferring certain functions
on them to regulate relations in the field. Focusing some of them (in particular, the
Internet Association of Ukraine [31]) not only on protection of the interests of its mem-
bers, but also on the establishment of civilized rules in the relevant field with balanced
consideration of the public and private interests of the participants in the relations [31],
testifies to the expediency of determining at the level the law of their role in regulating
the said relations.

Such an improvement in e-commerce relations is possible by adopting a more
substantive version of the Law "On E-Commerce"? than the current one, that would not
only fundamentally, with consideration of EU practices [32—35], regulate these rela-
tions, but also make them transparent by providing an opportunity for average consum-
ers to understand the specifics of such trade (the legal status of its participants, the legal
regime of the resources used, e-commerce technology, including the information
component, liability for infringements in this area and mechanisms for its enforcement,
including authorized body, etc.) in order to have protection from abuse in this field
without resorting to expensive services of lawyers. Legislation oriented on civilised
regulation of e-commerce relations and strengthening of the role of self-regulatory
organizations in this field will facilitate the development of civil society institutions
and the digitization of economic relations in line with the government's decisions?®.

CONCLUSIONS

To summarize the research, we should emphasize the following issues of e-com-
merce: the composition of relations arising in this field is complicated: apart from

' Directive 2011/83 / EU of the European Parliament and of the Council of 25 October 2011 on
consumer rights, amending Council Directive 93/13 / EEC and European Parliament and Council Directive
1999/44 / EC and repealing Council Directive 85/577 / EEC and Directive 97/7 / EC of the European
Parliament and of the Council. Retrieved from http://eur-lex.europa.eu ; Directive 2000/31 / EC of the
European Parliament and of the Council of 2000/8 / EC of the European Parliament and of the Council of
22 June 2000 on certain information society services services, in particular electronic commerce, in the
internal market ("Directive on electronic commerce"). Retrieved from https://eur-lex.europa.eu/legal-
content/EN/ALL/?uri=CELEX:32000L0031.

2 Law of Ukraine dated 09/3/2015 “On e-commerce”. Retrieved from https://zakon.rada.gov.ua/laws/
show/675-19.

* National Strategy for Promoting the Development of Civil Society in Ukraine for 2016-2020: Zat.
By Decree of the President of Ukraine dated February 26, 2016, No. 68/2016. Official Bulletin of Ukraine,
2016, No. 18, art. 716. The same thing. Retrieved from https://www.kmu.gov.ua/ua/gromadskosti/gro-
madyanske-suspilstvo-i-vlada/spriyannya-rozvitku-gromadyanskogo-suspilstva/nacionalna-strategiya-
spriyannya-rozvitku-gromadyanskogo-suspilstva-v-ukrayini-na-2016-2020-roki; On approval of the
Concept of development of the digital economy and society of Ukraine for 2018-2020 and approval of the
plan of measures for its implementation: Order of the Cabinet of Ministers of Ukraine dated January 17,
2018, No. 67-r. Retrieved from http://zakon2.rada. gov.ua/laws/show/67-2018-%D1%80/page2.
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the traditional components (subject composition: economic entities with the status
of sole proprietorship — individual or business organization with the status of legal
entity), we encounter virtual groups of such entities using the same online store, the
same online trading platform to promote their goods to consumers; objects (property
in physical form — goods ordered by the consumer, warehouses or delivery points
of ordered goods, such as telecommunication networks and structures, by means of
which information is transferred/exchanged between the said entities regarding the
advertising and offer of goods, their order, as well as virtual objects — e-commerce,
online trading platform, electronic resources used in the process of establishing e-
commerce relationships); legal regulation of e-commerce relationships is not trans-
parent to the average consumer, who usually seems to be dealing with the online
store as a seller, though such a store is only a site administered by interested parties
who may act as a seller or mediator.

In addition, it is difficult to call the Law “On E-Commerce” profound, the one that
considers the provisions of the relevant EU directives, despite Ukraine's official course
on adapting their provisions in national legislation. Such a situation contradicts our
country's course on civil society development and overcoming digital inequality, since
the specified law does not properly consider consumer rights regarding protection of
their interests in dealing with a seller, the information on whom is often absent from an
online store or online platform, and obtaining it depends on digital skills that have not
yet become commonplace for the average consumer. The way out of this difficult situ-
ation is seen in the adoption of a new, much more substantiated than the current one, and
understandable for average citizens wording of the Law "On E-commerce", which defines
(a) the content of the concepts used in this field, (b) the legal status e-commerce par-
ticipants, depending on their role in establishing e-commerce relationships, including
obligations of informational nature before the consumers, (c) the relationship schemes
applicable in this field and the persons responsible before the consumer in the event of
use of the supplier of goods in the chain e-commerce as a direct participant of these
relations, (d) a body authorized in this field with the definition of its rights and respon-
sibilities, (e) the role of self-regulatory organizations in the field of e-commerce, the
criteria for delegation of individual powers of the state to them, the place of business
rules ethics established by such organizations in the system of rules governing e-com-
merce relationships, (¢) the legal regime of the e-commerce and online trading platform,
(e) sanctions applicable to e-commerce violations, and procedure for their enforcement.
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Anaroniit Borogumuposuu Kocrpy6a
Kageapa uusiavrozo npasa

IMpukapnamcokuii HauionarvHuil yHisepcumem
imeri Bacuas Cmeganuxa

Isaro-Mpanxiscok, Yepaina

CINIAZKOBE ITPABOHACTYITHHUUTBO
B UUBIAbLHOMY IMPABI YKPAIHU:
MMPOBAEMHO-TEOPETHUYHUU ACTIEKT

AHOTAWisL. [HCMumym cnaoxky8aHHs € CKIAOHOK CUCIEMOK) KOHCMPYKYIU. 3a1edCHO 8I0 cno-
o0y opeanizayii ma nodyoosu yino2o iz CKIad08uUx Hacmux CHOCMepiearmscsi pisHi eapiayii
KOHCMPYI08aHHs CNAOK0B020 NPABOHACYNHUYMBA. Y C8010 uepzy, CyudcHi CoyialbHO-eKOHO-
MIYHI YMOBU 3HAYHO NPUCKOPIOIOMb HCUMMEBUL YUK TIOOUHU, WO NPUBEPMAE NIOBUULEHY
yeazy 00 11020 npaeg i 0008'13Ki8, SIKI nepetidyms 8 NOPAOKY NPABOHACMYNHUYMEA 00 [HUUX
oci6b — cnaoxoemyis. Tomy ocHosHa mema pobomu noasieae 6 NPOSEOeHHI KOMIIAEKCHO20 00-
CIOAHCEHHS IHCIMUMYmMY CHAOK08020 NPABOHACMYNHUYMEA 8 YUBLIbHOMY Npasi YKpainu Kpize
NpusMy meopemuyHo 0OIPYHMOBAHOI NPOOIeMAMUKY 8 KOHMeKCMI AKICHUX mpaucgopmayii
6i0N0GIOHUX NPABOGIOHOCUH MA IX NPABOBO2O pecyni08aHH. [lsi OOCACHEHHS NOCMABIEeHOT
Memu agmopom OViu GUKOPUCMAHT 3aKOHU Ma Kame2opii 0ianekmuky, GopmaibHo-102iuni
nputiomu, 3acobu eepmenesmuKuy. 3a2anioHy MemoooI02iuHy 0CHO8Y CIammi cKide OidaneK-
MuyHULl Memoo NisHanHsA. B pe3ynomami 00cnioxnceHHs: agmopom KOHCMAmMo8aHo 0OMeHCenHs
poi cimelino-3a0e3neuy8anvHoi yHKYil 6 cnadkosomy npaei YKkpainu i po3sumox 6 Hbomy
KOHYenyii CUHeyIApHO20 NpagoHaACmynHuymed. Aemopom ob6IpyHmo8aHo 8UCHO80K Npo me,
WO NpagoHACMYNHUYINBO OKpeMUx 00'ekmis yueinbHO20 npasa abo 63a2aui He nioaa2ac yu-
BLILHO-NPABOBOMY Pe2yNIO8AHHIO, D0 NIOMEEPONCYE, U0 CNAOKOBOMY NPABY NPUMAMAHHULL
CUMRYIAPHUX Xapakmep YCnaoKyanHs 00'ekmie yuginoHo2o npasda. A6mopom maxodic npo-
6€0€HO OOCIIOINCEHHSL YHIBEPCANLHOO | CUHEYTIAPHO20 CNAOKOBO20 NPABOHACMYNHUYMBA Yepe3
npusmy ix eemesucy 8i0 npagosoco pecyniosauta uacie Cmapodasnvboeo Pumy 0o cbo2o0Hi.
B pezynomami komniexcnoeo ananizy 0yau okpecieni npogioni npobniemu 6 cghepi cnaokogozo
npagoHacmynHuymeda 8 YugiibHoMy npasi Ykpaiuu, AKi eumazaroms c8020 NOCmMynoeo20
[ 36A2CeH020 PIUEHHS WLIXOM KOHCOMLOAyil 3ycuiltb npedcmasHuKie OOKmMpUHU [ NPaKmuKy
3 Memoro YHighikayii, noHOBNeHHs, | AK NIOCYMOK — AKICHO20 pedhopMy8aHHA NPABOBO20 pe2y-
JIFOBAHHSL IHCIUMYNY CNAOK08020 NPABOHACMYNHUYMEA 8 YKpaiHi 8 KOHMeKCmi NO3UMUBHO20
00C8I0y THWUX 0epacas ma 1020 NOCmynogoi anpobayii Ha HaYiOHAIbLHOMY PIGHI.

Kuro4oBi ciioBa: craikoBe IpaBo, CHHTYJISIPHE MPABOHACTYITHUIITBO, CITaIKO/IABEIlh, 3aII0Bi-
JAJIbHU BiJIKa3, IIMBUIBLHE MIPABO.
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HEREDITARY LEGAL SUCCESSION
IN THE CIVIL LAW OF UKRAINE:
PROBLEMATIC AND THEORETICAL ASPECT

Abstract. The institution of succession is a complex system of constructs. Depending on the
method of organization and construction of the whole from the constituent parts, different
variations of the design of hereditary legal succession are observed. In turn, modern socio-
economic conditions significantly accelerate a person s life cycle, which draws increased atten-
tion to their rights and obligations, which will be transferred by legal succession to other per-
sons — heirs. Therefore, the main goal of the article is to conduct a comprehensive study of the
institution of succession in the civil law of Ukraine through the lens of theoretically substanti-
ated issues in the context of the qualitative transformations of the relevant legal relations and
their legal regulation. To achieve this goal, the author used the laws and categories of dialectics,
formal and logical techniques, means of hermeneutics. The general methodological basis of the
article was the dialectical method of cognition. As a result of the study, the author ascertained
the limitation of the role of the family support function in the succession law of Ukraine and the
development of the concept of a singular succession therein. The author substantiates the con-
clusion that the legal succession of certain objects of civil law is either not subject to civil law
regulation at all, or confirms that the singular nature of inheritance of objects of civil law is
inherent in succession law. The author also performed a research of universal and singular
succession through the lens of their genesis from legal regulation of the times of Ancient Rome
to today. As a result of a comprehensive analysis, the most pressing issues in the field of succes-
sion in civil law of Ukraine were outlined, which require their gradual and balanced solution
by consolidating the efforts of representatives of the doctrine and practice in order to unify,
update, and as a result — qualitatively reform the legal regulation of the institution of hereditary
legal succession in Ukraine in the context of the positive experience of other states and its
gradual testing at the national level.

Keywords: succession law, singular succession, testator, testamentary gift, civil law.

INTRODUCTION

Civil legal succession, as the transfer of rights and obligations from one person to
another, occurs in the obligation and property law relations. A special type of civil
legal succession is hereditary legal succession, which involves the transfer of sub-
jective civil rights and obligations from a deceased person to another person, or to
persons on the basis of the legal provisions on succession. The institution of inheri-
tance ensures the transfer of the rights and duties of a deceased citizen, or who is
declared dead in the manner prescribed by law, due to an unknown absence, to other
persons specified by law [1]. The complexity of the institution of inheritance succes-
L ]
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sion, connected with the transfer of property, as well as the rights and obligations of
the legal successor to the legal successor in the actual and legal preservation of legal
relations that existed under the legal successor, determines the multitude of theoreti-
cal approaches to determine its legal nature.

Thus, at present, the concept of the universal hereditary legal succession remains
dominant (B.B. Cherepakhin [1], V.I. Serebrovsky [2], B.S. Antimonov [3], etc.). Its
main provisions boil down to the fact that the hereditary mass is an inseparable unity
of the rights and obligations of the testator and passes to one or more heirs as a whole
without first transferring them as an intermediate stage to any person, i.e. directly [4-7].

Thus, its supporters conclude that not every transfer of subjective civil rights and
obligations after the death of the legal successor should be considered as a hereditary
legal succession. The historical and legal prerequisite for the formation of the concept
of universal succession was the emergence of a new social organism, the head of which
was the master of his wife and children, as well as a certain number of slaves, possess-
ing, by virtue of Roman paternal authority, the right to control the life and death of all
his subordinates (“pater familias”). This approach stemmed from the entire system of
the Roman family as a closed socio-economic cell with a highly developed cult of
ancestors and a family hearth [8]. The person who was intended to inherit by testament,
became not just the owner of the family property, but also the testator's successor in
terms of the sacred legal status in the family. Since the latter was “pater familias”, after
his death, his heir took this place, assuming the obligation to make sacrifices and extend
hospitality, to patronize those who were under protection, the cult of the dead and blood
vengeance, housekeeping. The specified succession has the personal legal status of the
testator, the essence of which was reduced to the idea of inheritance as a legal fiction
in the posthumous extension of power [9].

Hereditary legal succession has a number of distinctive features, namely: a) the
basis of the transition is a complex set of facts, stipulated by the provisions of the suc-
cession law; b) transitional rights and obligations form a certain unity called the he-
reditary mass; ¢) the person acquiring the rights and obligations (heir) is the direct
general (universal), but not partial (singular) legal successor of the deceased citizen
[10]. As previously noted, the subject of universal legal succession is the entire set of
rights and obligations of the legal successor, passing to its legal successor (legal suc-
cessors). Thus, upon inheriting, the property of the testator is transferred to the heirs as
a single whole, including proprietary rights and obligations, as well as personal (non-
proprietary) rights associated with it [6; 11].

1. MATERIALS AND METHODS

To achieve this purpose, the paper applies the laws and categories of dialectics (the
unity of historical and logical, abstract and concrete, general and special, single and
unique) and Aristotelian techniques (analysis and synthesis, induction and deduc-
@
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tion). The general methodological basis of the article was the dialectical method of
cognition, which allows to analyse the research subject from different angles, but in
unity with other legal phenomena, as well as with consideration of law enforcement
practices.

In addition, the research process employs a set of approaches and methods of sci-
entific cognition: multifactorial and contextual approaches, a systemic and structural
method, a method of legal modelling, a dogmatic method, a comparative law method,
a historical-law method, a systematic interpretation method, and legal and technical
methods. Furthermore, means of hermeneutics were used, as the comparison always
deals with other cultures, traditions, orders, texts, and without revealing their contents,
their understanding also remains excluded.

Multifactorial and contextual approaches enabled the consideration of the socio-
cultural context of the formation and functioning of the institution of hereditary legal
succession in the countries of the continental legal system and in Ukraine, its relation-
ship with social, cultural and spiritual factors; the systemic and structural method en-
sured the consideration of the concepts of hereditary legal succession as relatively in-
dependent, sophisticated systems; the method of legal modelling allowed to recreate
the structure of the mechanism of the functional effect of inheritance law on the basis
of a statutory structure (legal regulation model) and a theoretical structure (model cre-
ated by the power of abstraction); the dogmatic method allowed to determine the basic
constructions of hereditary legal succession in the doctrine of foreign and domestic
succession law, to identify their variety in the form of legal categories and legal models;
comparative law method conditioned the search for similarities and differences, com-
mon, special and unique in the institute of hereditary legal succession in different legal
systems; the historical-law method facilitated the identification of the prerequisites for
the formation of the basic concepts of hereditary legal succession in foreign countries
and in Ukraine; the systematic interpretation method and legal and technical method
provided the opportunity to determine the true will of the legislator in the field of
regulation and practical implementation of the analysed institution.

The use of the specified methods and theoretical and applied techniques facilitated
the identification of the peculiarities of the formation of the institution of hereditary
legal succession in the historical and theoretical aspect, the issues of its formation,
development and reform, the formation of models and concepts of hereditary legal
succession in modern Ukraine and the peculiarities of introducing the doctrine of he-
reditary legal succession of foreign countries into domestic civil law in the context of
its improvement in the context of European integration of our state and transposition
of legal provisions.

The empirical basis of the research performed within the scope of the article was
composed of laws and other statutory acts of the countries of the continental system of
law and Ukraine, judicial practice, revealing the problematics of implementing legal
regulation of the research subject.
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2. RESULTS AND DISCUSSION

The universal nature of the hereditary legal succession in classical Roman law,
which held the heir unlimitedly liable for the testator’s debts, was based on the mys-
tical idea that the legal identity of the deceased was embodied in the inheritance. At
the same time, a distinctive feature of the hereditary legal succession is a one-time
transfer (in a single act) to the legal successor of all rights and obligations that are
part of the property of the predecessor. Thus, a characteristic feature of the heredi-
tary legal succession is that the universal heir is the direct successor of the testator's
property: the inheritance passes from the deceased to the heir not only immediately
and simultaneously, but also directly from the testator [12].

It can be stated that universal legal succession in the succession law is fundamental,
formed back in the law of Ancient Rome. Nevertheless, we shall point that the transfer
of the entire set of rights and obligations of the testator to the heir is a general rule from
which there are many exceptions (inheritance of certain objects of intellectual prop-
erty, inheritance of an interest (share) in an entrepreneurial partnership, inheritance of
securities, etc.). However, the legal nature of these exceptions, according to supporters
of the concept of universality of hereditary legal succession, does not allow to attribute
the succession of separate rights of the deceased to the hereditary legal succession,
considering them not as hereditary, but as other legal relationships — legally binding.
A typical example of this is the inheritance of testamentary deposit in a financial insti-
tution [13].

Thus, as per V.I. Serebrovsky's opinion, upon inheriting deposits in banking insti-
tutions, there is a contract in favour of a third party, and not a testamentary disposition,
therefore there is no hereditary legal succession [2].

It is interesting that O.S. Toffe considers these laws, supposedly inherent to succes-
sion, to be “specific methods or means of legal regulation that... condition direct and
universal legal succession, which are understood to be the requirement of constructing
inheritance as a universal and immediate succession, and interpret rules of the succes-
sion law in this regard" [11].

Universal legal succession is recognized as the main form of hereditary succession
in the civil legislation of France [14], Japan [15] and other countries of the continental
legal system [16]. A sign of the universality of hereditary legal succession found its
reflection in foreign legal systems. Thus, in paragraph 1922 of Book 5 (Succession
Law) of the German Civil Code of 1896, it is stated that after the death of a person, the
inheritance passes to the heirs as a single whole [17].

With that, civilists that support the outlined concept of hereditary legal succession
indicate that singular succession as a legal construct inherent in the civil law of Ukraine,
in particular in legally binding obligations (assignment of debt, transfer of the right of
claim) — does not occur in hereditary legal relations due to their polarity. When point-
ing out that, in the event of the death of their owner, the rights and obligations to certain
civil law objects subordinate to the special legal regime are transferred to other persons,
@
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one should speak not about the occurrence of hereditary legal relations, but about
other legally binding and proprietary relations regulated by corresponding provisions
of civil legislation.

At the same time, the specified opinion is far from being the only one in the science
of civil law. A proponent of a different scientific theory is, in particular, P.S. Nikityuk,
who noted that legal succession in separate rights (a singular one) is not a distinctive
feature of exclusively binding legal relations. A singular legal succession is also in-
cluded in the subject of regulation of succession law and determines the occurrence of
hereditary legal relations. This conclusion of P. S. Nikityuk is based on the fact that
upon universal legal succession, as upon singular, the heir acquires an independent
proprietary right of succession. It is noteworthy that in Roman private law the singular
succession, along with universal, was also considered a form of the same phenomenon —
succession, and was part of the system of succession law [18-24].

Singular legal succession gained a foothold in the succession law of Ancient Rome
due to implementation of such a legal structure as hereditas testamentaria, which was
conditioned by the strengthening of legal succession elements in the proprietary status
of the testator [12], as well as the weakening of the family-securing function of succes-
sion law [25].

Thus, in particular, the structure of the Civil Code of Ukraine, Book 6 "Succession
Law", indicates the expansion of freedom of will, which entails a reduction in the rights
of heirs (with the exception of persons entitled to a mandatory share in inheritance)
who are the testator's family members. Furthermore, the appearance of the regulation
in the Civil Code of Ukraine (Article 1223), according to which, the right to inherit
belongs to the persons indicated in the testament, and only if there is no testament — to
the heirs by law (persons who were in a relationship with the testator during his lifetime
or were conceived during the life of the testator, but born after their death), indicates
that the will of the testator is of paramount importance in succession, and not family
relations’.

The foregoing allows us to talk about the absence of a tendency to strengthen the
family in the institution of succession, which was characteristic of the succession law
of the USSR period and is not a fundamental factor at the present time. This conclusion
is justified by the fact that the purpose of succession is not to ensure the interests of the
close relatives of the testator, as V.I. Serebrovsky points out [2], but, in the author’s
opinion, to transfer property or property rights, the preservation of civil-law relations,
which the testator was a party to, with third parties, ensuring their stability in general.
Therefore, in our opinion, the position of N.P. Aslanian does not quite correspond to
the realities of legal and socio-economic life, in stating that the exclusion of the idea
of strengthening the family, strengthening family and kinship ties from the succession

! Civil Code of Ukraine: Law of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/
laws/show/435-15
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law will complicate the justification of the existence of the very institution of inherit-
ance in our society [25]. Thus, the succession law of Ukraine has its own objectives,
which are not always aimed at strengthening family ties, although the existence of a
family principle in it is not debatable [26].

Thus, the position of R.R. Weber, that the function material support of disabled
family members in succession law has lost its significance and is not its most distinctive
feature, being inherent in social security law related to public law, appears to be justi-
fied [27].

Granting a person the right to draw a will in favour of persons not included in the
circle of heirs by law, as well as a possible reduction in the size of the mandatory share
in inheritance (Article 1241 of the Civil Code of Ukraine)!, a special legal regime of
sucession of certain types of property and proprietary rights, allow to point at the shift
of emphasis in the methodology of building the science of civil law in matters of he-
reditary legal succession. Namely, this refers to restriction of the role of the family
support function in the succession law and the development of the concept of singular
legal succession in the succession law. Thus, an analysis of the current legislation of
Ukraine displayed that it largely borrowed the legal models of the researched institution
that were developed back in the era of Ancient Rome, implementing them in the na-
tional legal system.

Considering the issues of hereditary legal succession, P.S. Nikityuk concludes
that the authors of the concept of universality of hereditary legal succession do not
derive its main provisions the material basis of the succession law, and do not connect
them with the economic nature of succession, personal or other property of citizens,
with social purpose of succession in a socialist society, raising the question of
whether the requirements of universality of hereditary legal succession correspond
to the family nature of succession law, to the objective of securing the proprietary
interests of the family, and finally, to the promotion of the family in carrying out its
social functions [13].

Universality, immediacy, and other “properties” of hereditary legal succession
derived from these two theses are presented, in fact, in the form of self-evident certain
invariable principles inherent in any hereditary legal succession [28—31]. These postu-
lates are submitted as the indisputable and self-evident basis of the substantive institu-
tion of succession and the procedure for registration of the right to inheritance [13].

Defending the position of the singular legal succession in the succession law, it
should be noted that the current legislation of Ukraine, in particular, the succession law,
provides examples far from solitary as to the allocation of individual objects of succes-
sion law from the general rules on succession. Such is, in particular, the inheritance of
a share in a farm (agriculture) by members of the corresponding economy [32].

! Civil Code of Ukraine: Law of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/
laws/show/435-15
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Nevertheless, the above, as well as other cases of inconsistency of succession with
the idea of universality (inheritance in copyright, inheritance of securities, inheritance
of a contribution to a financial institution, an obligatory share in inheritance, etc.) are
described in the science of civil law as an exception to the general rule on the universal-
ity of hereditary legal succession, as well as cases not characteristic of the succession
law in general [2]. However, if we assume that this approach is correct, it is quite advis-
able to classify such objects of succession law in order to determine their legal regime
on the one hand, and assign them to the provisions of obligation, property or succession
law on the other hand.

If we adhere to the position of supporters of the concept of universality of he-
reditary legal succession, then we will inevitably come to the conclusion that the legal
status of the specified objects is determined by the regulations of property law or the
regulations of law of obligations, but not in any way by the succession law. With that,
the transfer of rights to securities, as well as objects of intellectual property to third
parties after the death of their owner is governed exclusively by the rules of property
law. However, such conclusion is highly debatable, as proprietary relations determine
the statics of civil relations, while the transfer of rights to securities is an indicator of
the dynamics of civil-law relations. The regulation of specified objects by the provi-
sions of law of obligation, however, indicates that securities can be a form of fixing
obligations between the parties, which, in turn, is also incorrect, as the contract cannot
be an object of civil law.

The above allows us to conclude that the legal succession of certain objects of
civil law (securities, contributions to a financial institution, etc.) is either not subject to
civil law regulation at all, or confirms that the singular nature of inheritance of civil law
objects is inherent in the succession law.

Justifying the stated position, it should be noted that the scope and specific legal
regime of these objects of civil law is such that it is possible to speak not so much about
the exclusion of their rules of universality of hereditary legal succession, but about the
principle of hereditary legal succession inherent not only to universality, but also to
singularity in hereditary legal succession. In addition, the very fact of existence of the
established procedure for the inheritance of a number of succession law objects that are
subjected to a special legal regime, allows us to imply not an exception to the rules, as
it assumes an unsystematic, one-time nature, but a part of the inheritance rule itself.

Upon consideration of the order of succession by testament, in our opinion, it should
be pointed out that succession, contrary to the opinion of V.I. Serebrovsky [2], is not
characterized by the principle of universality as a whole. This conclusion of the author
follows from the analysis of the provisions of civil legislation of Ukraine.

Thus, in accordance with Articles 1235-1236 of the Civil Code of Ukraine, the
testator has the right to independently appoint one or more persons as their heirs, regard-
less of the existence of family, kinship or other relations between them. Furthermore,
the testator may, without indicating reasons, deprive any person from the number of
L ]
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heirs by law of the right to inherit. The testator has the right to cover the will with the
rights and obligations that belong to him at the time the will is being drawn up, as well
as those rights and obligations that may belong to them in the future. Moreover, the
testator has the right to draw up a will regarding the entire inheritance or part thereof.

In addition, in accordance with Articles 1237-1239 of the Civil Code of Ukraine,
the testator has the right to establish a testamentary refusal to the legatee regarding the
proprietary right or property that is or is not part of the inheritance transferred to the
property, or by other proprietary right. Thus, upon inheriting by testament, the principle
of unity of the hereditary mass and universality of the hereditary legal succession can-
not be observed, as in this case the testator independently determines the amount of the
hereditary mass transferred in the order of hereditary legal succession to a certain heir.

Upon conducting a comparative analysis of two concepts of hereditary legal suc-
cession, it should be noted that the most consistent understanding of the principle of
universality of hereditary legal succession corresponds to the unlimited liability of heirs
for the testator's debts [13; 33]. Nevertheless, the responsibility of the heirs is not an
indispensable attribute of the universal legal succession, since the volume of this re-
sponsibility is directly proportional to the volume of the hereditary mass transferred to
a particular person. The indicated conclusion is also reached by one of the founders of
the concept of universality of hereditary legal succession, B.B. Cherepakhin, who
claimed that the heir who accepted the inheritance is liable for the testator's debts
within the actual cost of the inheritable property transferred to them [7].

The limitation of liability for the testator’s debts was also recognized by V.N.
Nikolsky as a derogation from the principle of universality of hereditary legal succes-
sion [34-35]. The considered provisions of the concept of universality and the singular-
ity of hereditary legal succession, in their turn, indicate that the succession law is
characterized by a singular nature.

Proceeding from the foregoing, it seems rather prudent to generalize the concep-
tual provisions in the context of a comprehensive analysis of doctrinal approaches and
legal regulation of the researched institution:

Hereditary legal succession, namely, the transfer of the testator's rights to the heir,
is based on the general principles of legal succession, however, it is distinguished by
its originality. Discussions on the essence of the transfer of the rights and obligations
of the testator to the heir failed to solve the multitude of issues of the theory of heredi-
tary legal succession. Many points of the theory still remain debatable, moreover — and
now you can observe a fundamentally different approach to identifying the essence and
content of hereditary legal succession.

The performed analysis of the researched institution displayed that hereditary legal
relations do not fit into the theory of legal relations and traditional views on its object,

! Civil Code of Ukraine: Law of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/
laws/show/435-15
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common in the legal literature. Moreover, the analysis of hereditary legal relations led
to a different view on the object of legal relations and on the legal relationship itself.

Two approaches to the question of the nature of hereditary legal succession were
formed in the doctrine of civil law.

According to the first one, upon inheritance, legal succession bears a universal
nature. Proponents of the second point of view note that the singular legal succession
is inherent to the succession law along with universal one.

The concept according to which the universal nature is inherent to the succession
law along with the singular one is currently the most justified, which is conditioned by
the consistent tendency of the succession law of Ukraine to expand the rights of subjects
of hereditary legal relations, the allocation of objects from the hereditary mass, which
feature a special legal regime for regulating their succession, and the tendency to
weaken the family support functions of succession law.

Hereditary legal succession is a special type of legal succession in civil law and is
characterized by the following features: a) it takes place only in the event of death of a
person; b) it is embodied in proprietary and non-proprietary rights and obligations;
¢) transitional rights and obligations are dual in nature (universal and singular); d) as a
result of the transfer of proprietary and non-proprietary rights and obligations in the
order of hereditary legal succession, the legal relationship does not stop, but continues
to exist in an amended form.

Hereditary legal relationship should not be considered solely as a relationship of
universal legal succession of the testator's rights and obligations. A singular character
is also inherent to it, along with universal legal succession.

The formation of the singular nature of hereditary legal succession, along with
universal legal succession, as one of the features of hereditary legal succession is con-
ditioned by the shift from the requirement of direct succession in the personal legal
status of inheritance characteristic of the USSR period that did not recognize the legal
and economic foundations of private property, to the requirement of direct transfer of
property that currently corresponds to the concept of private property.

Determination of singular legal succession as means of transferring inheritance
rights from the legal predecessor to the legal successor is conditioned by the following
criteria: a) the specificity of the legal regime of certain types of property included in
the estate; b) the socio-legal significance of the objects of succession law, transferred
in the manner of a singular legal succession; c¢) the volumetric nature of the hereditary
mass transferred in the order of a singular hereditary legal succession.

Universality and immediacy in inheritance is not a fundamental principle of Ukrai-
nian succession law. The variety of the legal regimes of the hereditary mass objects
serves as the justification of the necessity for further differentiation of both the prin-
ciples of succession law and individual objects of inheritance, depending on their legal
regime.
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The analysis of hereditary legal succession indicates the differentiation of the he-
reditary mass depending on the scope of the rights transferred and the specifics of the
legal regime of the transferred property, in the order of hereditary legal succession, of
the procedural order for registration of inheritance rights.

Without a doubt, a singular legal succession in succession law is typical for here-
ditas testamentaria, and upon inheritance by law, only in legally binding and proprietary
relations, the objects of which are subjected to a special legal regime (the right to a
mandatory share in inheritance — Art. 1241 of the Civil Code of Ukraine, the establish-
ment of servitude in a testament — Art. 1246 of the Civil Code of Ukraine, testament
with a condition — Art. 1242 of the Civil Code of Ukraine, testamentary refusal —
Art. 1237 of the Civil Code of Ukraine, inheritance of the right to deposit in a bank,
financial institution — Art. 1228 of the Civil Code of Ukraine)'.

On the other hand, the universal nature of hereditary legal succession is inherent,
as a rule, to succession by law, as well as in legally binding and proprietary relations,
objects of succession law, in which they are subjected to the general legal regime (in-
heritance of the right to compensation for losses, moral damage and payment of the
penalty — Art. 1230 of the Civil Code of Ukraine, inheritance of the right to receive
insurance payments, insurance compensation — Art. 1229 of the Civil Code of Ukraine,
inheritance of the land title — Art. 1225 of the Civil Code of Ukraine, the right to receive
wages, pensions, scholarships, alimony, other social benefits belonging to the testator —
Art. 1227 of the Civil Code of Ukraine, inheritance of the obligation to compensate
property damage (losses), as well as moral damage caused by the testator — Art. 1231
of the Civil Code of Ukraine).

The conducted analysis of doctrinal approaches to the researched institution and
law enforcement practices provided an opportunity to formulate the following issues
in the field of hereditary legal succession in the civil law of Ukraine, which require
gradual and balanced solution:

— the necessity of unification and legalisation of a single approach to the nature of
hereditary legal succession, the formation of a single conceptual approach with elements
of existing theories;

— the essence of the institution of hereditary legal succession and its content remains
understudied from a holistic perspective;

— the lack of a unified approach to the procedure for satisfying the claims of credi-
tors upon recognition of the inheritance by the deceased, in particular their turn, the
scope of the hereditary mass;

— the circle of heirs is determined unequally by law and by testament;

— various requirements for the form of the testament are established;

— various systems for the distribution of hereditary property exist;

! Civil Code of Ukraine: Law of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/
laws/show/435-15
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— questions arise more frequently in the field of legal regulation of hereditary legal
succession with a foreign element;

— issues of succession of various types of inheritance objects remain unsolved;

— the variability of approaches to hereditary legal succession of corporate rights in
the context of new laws of the current legislation of Ukraine and others.

This list of issues is not exhaustive and is subject to an expanded interpretation, as
well as to be supplemented, with consideration of modern transformation of civil-law
relations. However, the solution of the outlined issues will become possible only by
consolidating the efforts of representatives of doctrine and practices in order to unify,
update, and, as a result, to qualitatively reform the legal regulation of the institution of
hereditary legal succession in Ukraine in the context of the positive experience of
other states and its gradual testing at the national level.

CONCLUSIONS

Inheritance is traditionally considered to be one of the oldest and most stable insti-
tutions in the law of any state. The regulation of inheritance by the regulations of
national substantive law is ensured by many historically established legal institu-
tions that differ in the degree of detail of regulation, the specific composition of
institutions and some other parameters at the national levels of different countries.
In the course of the research, it was found that most of the basic principles of inheri-
tance enshrined in the legislation of Ukraine and countries of continental law, were
introduced back in the times of Roman private law. However, the development of
public relations is gradually modifying the economic relations, which, in turn, af-
fects proprietary relations, the variability of which necessitates the development and
improvement of the provisions governing the transfer of rights from one person to
another, both as general rules and as provisions of succession law as special legal
regulation. In turn, the legal succession is characterized by the fact that there is a
legal dependence of the rights and obligations of its predecessor. Upon legal succes-
sion, a new entity in legal relations takes the place of the initial one, and the rights
received by it remain identical to the rights of the initial entity. This process can be
considered as a replacement in the static legal relationship of one subject by another,
and as a transition from one subject to another of all elements of a legal relation-
ship, which allows the new subject to "fit" into the legal relationship that previously
existed.

Today, two trends have formed and are operating on the territory of the state — the
singular and universal hereditary legal succession. Representatives of each approach
emphasize the prudence of choosing only one universal approach to the investigated
legal relations. The research of the main features of hereditary legal succession led to
the conclusion that these legal relations do not fit under the theory of legal relations
commonly used in legal literature and traditional views on its object, which allowed to
L ]

146



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 3, 2019

state the necessity of combining the existing approaches into a single doctrinally sub-
stantiated concept of the essence of the institution of hereditary legal succession, which
will become the object of further scientific research.

It can be stated that representatives of national scientific schools have not yet formed
aunified approach to the essence of the institution of hereditary legal succession, which
characterizes its complexity and produces various issues of legal regulation related to
this phenomenon and the practice of its enforcement. So, as a result of a comprehensive
research, the main issues in the field of hereditary legal succession in civil law of Ukraine
were formulated. The above list requires its vector resolution by means of combining
scientific and practical approaches in order to qualitatively reform the legal regulation
of the institution of hereditary legal succession in Ukraine in the context of the best
practices of other states and its gradual testing at the national level.
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Incmumym saxorozascmsa Bepxosroi Paau Yxpainu
Lenmp agocaigxcerms npobaem agmiHicmpamueHoi rocmuyil
Kuiscokuii pezionarvruii uenmp

HauionanvHoi akazemii npasosux nayk Yxpainu
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Kacauiiinuii agminicmpamusnuii cya y ckaaai Bepxosrozo Cyay
Lenmp aocaigxcerms npobaem agmiHicmpamugeHoi ocmuyil
Kuiscokuii pezionarvnuii yernmp

HauionanvHoi akazemii npasosux nHayk Yxpainu
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Kapeapa aaminicmpamusrozo npasa ma nayku npo agminicmpauiio
Bapmincorko-Masypcoxuii ynisepcumem 8 Oaviumuni
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PO3BHUTOK AJIMIHICTPATUBHOI FOCTHLII B YKPATHI
TA HIMEYYHHI: [TOPIBHAABHO-TIPABOBUU ACITEKT

AHoTauis. Pozsumok aominicmpamugnoi tocmuyii 8 Ykpaini cnpuse 600CKOHAIEHHIO 3AXUCTY
npas i c0600 10OUHU MA 2POMAOAHUHA. Y HAYKOBUX pOOOMAX AKYEeHMYEMbCA Y8aad Ha HeoD-
XIOHOCMI 8PAXYB8AHHSA Y GIMYUSHAHIL AOMIHICMPAMUBHO-NPABOSGITE OOKMPUHI, 0epica8o- ma
npasomeopyil NPAKMuyi, HAYIOHATLHOMY 3AKOHOOABCMEBI CYUACHUX €BPONENCLKUX MA THUUX
3apyOidICHUX NPUHYUNIS, CIMAHOAPMIS, WO Y CE0Il CYKYNHOCMI MA 63AEMOOLL CMEOPIoIOmMb Mily-
HUtl pyHOamenm 01 0l€6020 3axXucmy npaes i ce00600, 3aKOHHUX [HmMepecie Pi3uuHux ma opu-
OUYHUX 0CID, KOLeKMUBHUX YMBOpeHb, Oepicasu. Tomy ocHo8Ha mema pobomu noiaeae y aua-
7131 po36umKy aominicmpamugroi tocmuyii 6 Ykpaini ma Himeuuuni. [{na 0ocaenenns nocmag-
JIeHOI Memu 8UKOPUCMAHO 3A2AIbHOHAYKOGI NPUHYUNY, MemOoOu ma cCnocoou NisHaKHs 00 'ekma
docnioxcenns. Jloeiko-cemanmuunuil Memoo 00380/1U8 GUHAYUIMU HAYKO3HAGYE NIOTPYHMS
00CNIOJCEHHS NPABOBUX 3ACA0 OP2AHI3AYIl AOMIHICMPAMUBHO20 CYOOUUHCMEA 8 YKpaini.
Y cmammi asmopamu nasedeno nonamms ma npusHauenus adminicmpamuenoi rocmuyii
6 Yxpaini ma Himeuuuni 6 numanuax 3axucmy nopyulieHux npas, c6o000u inmepecis 1oouHu
i epomMaodsaHuHA piueHHAMY, OiAmu ma 0e30IANbHICIIO YO €EKMIB 8IAOHUX NOBHOBAIICEHb, HOBe-
JIU NPOYECyanbHo20 3aKoH00ascmea Ykpainu, sSKi Oinbt egheKmusHo cnpusaioms pos2isiody ao-
MIHICMPAmMusHUX Cnpag 8 cyoo8omy NOPsOKy, po32isa0armspCsi C8imoei MoOel (PyHKYIOHY8AHHs
AOMIHICMPAMUHOT I0CMuYil, AHANIZYEMBCS CUCMEMA MA CIMPYKMYPA AOMIHICIMPAMUSHUX CYOL8
Himeyuunu, ix cneyianizayis, ocobausocmi po3ensdy 0esaKux Kkamezopiu nyoniuHo-npagosux
Cnopie ma po3medCy8anHs 10PUCOUKYIT AOMIHICIPAMUSHUX CYOi8 Ma 3a2albHUX CYOi6 npu 6u-
piwenni oesaxux xameeopii cnpas. Yemanoeneno, wo 6 Himeuyuni cmeopeni incmumymu Be-
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suxux Cenamis i Bucoxkoeo Cenamy 01151 YHUKHEHHS UMOBIPHOCTI BUHUKHEHHSL CYO080I NOMUIKU.
B Vpaini orc cooeooni cucmema aominicmpamusHux cyoie ompumana 6inbus OOCKOHAIe Npo-
yecyanvhe 3aKOHO0ABCMB0, SKe 00360JIAE€ WEUOULe BUDTULY8AMU CNPABU He3HAUEHOT CKIAOHOCMI.
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HUI IHTEpeC, aMIHICTPATUBHUI aKT, Cy0 €KT BIIQJIHUX TOBHOBAKEHb.
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DEVELOPMENT OF ADMINISTRATIVE JUSTICE IN UKRAINE
AND GERMANY: COMPARATIVE LAW ASPECT

Abstract. The development of administrative justice in Ukraine contributes to the improvement
of protection of rights and freedoms of human and citizen. The scientific works emphasize the
necessity of consideration of the national administrative and legal doctrine, state and law-
making practice, national legislation of modern European and other foreign principles, standards
that in their totality and interaction create a solid foundation for the effective protection of rights
and freedoms, legal individuals and legal entities, collective entities, the state. Therefore, the
main purpose of the paper is to analyses the development of administrative justice in Ukraine
and Germany. For this purpose to be achieved, we applied the general scientific principles,
methods and means of cognition of the research object. The logical-semantic method allowed
to determine the scientific basis for the research of the legal foundations of the organization of
administrative justice in Ukraine. The authors describe the concept and purpose of administra-
tive justice in Ukraine and Germany in the matters of protection of violated rights, freedoms
and interests of human and citizen by decisions, actions and inaction of the power entities, new
procedural legislation of Ukraine, which more effectively facilitate the consideration of admin-
istrative proceedings in the court of law, the world models of functioning of administrative
Justice are considered, the system and structure of the German administrative courts, their
specialization, features of consideration of some of the categories of public-law disputes and
delimiting of jurisdiction of administrative courts and general courts upon resolving certain
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categories of cases. It was established that in Germany, institutions of the Grand Senate and
the High Senate are created to exclude the possibility of a judicial error. As of Ukraine, cur-
rently the system of administrative courts has received more advanced procedural legislation
allowing to faster resolve cases of minor complexity.

Keywords: administrative courts, public-law disputes, public service, public interest, adminis-
trative act, power entity.

INTRODUCTION

Administrative justice exercises judicial control over the activities of power entities
regarding the taking of unlawful decisions, the implementation of actions, inaction
in the public-law field, which violate the rights, freedoms and interests of the indi-
vidual and the citizen. Administrative justice provides protection against arbitrari-
ness of public authorities and local self-government, as well as control over the
correctness of the exercise of their governmental administrative functions. Admin-
istrative justice is one of the most effective mechanisms for protecting human rights
and freedoms from unlawful or unjustified harassment by public authority. And the
specificity of this mechanism is that the administrative courts restore the violated
human and citizen rights in cases where the offender is the corresponding power en-
tity upon the exercise of its governmental administrative functions, and the violated
right of an individual is not of private, but of public nature. In Ukraine, administra-
tive courts have been set up in accordance with Presidential Decree No. 1417/2004
dated November 16, 2004!, which has the task of protecting and restoring the rights,
freedoms and interests of an individual against violations on the part of power enti-
ties, which was a huge positive step in the development of the statehood and the
establishment of Ukraine as a rule of law.

Problems of formation and development of administrative justice are covered in the
following scientific works: A. Mihr [1], J. Bader [2], K. Braun, [3], J. Giesinger [4],
M. Kaufman [5], R. Schmidt [6] and others. However, the functioning of the institution
of administrative justice in Germany and other EU countries remain quite understudied
[7-9]. Thus, in particular, I. Melnyk [10] points out that the presence of administrative
justice is an indicator of the compliance of the national judicial system with interna-
tional legal standards for human rights, as well as the affirmation of the principle of
legality in the sphere of executive power. Implementation of administrative justice and
the establishment of administrative courts in this regard has the purpose of guaranteeing
the right of everyone to challenge in court the decisions, actions or inaction of public
authorities, local self-government bodies, officials and public figures, which, in turn,
shall ensure the implementation of the constitutional principle of responsibility of the
state for its activity before the human. Practices of many European countries prove that
administrative courts are an accessible and effective tool for protection of human rights,

! Law of Ukraine “On the Establishment of Local Administrative Courts”. (2017, December). Re-
trieved from https://zakon.rada.gov.ua/laws/show/1417/2004
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freedoms and interests from violations by public authorities and local self-government
[11]. At the present stage of state formation, the introduction of administrative justice
as a separate jurisdictional activity of specialized courts has become not just a direction
for improving the judicial system of Ukraine and a means of unloading general and
commercial courts. This measure aims at realizing the objective need for the existence
of a special judicial mechanism for resolving legal disputes in the field of public-legal
relations [12]. Administrative justice in Germany is a special procedure for resolving
public-law disputes of an unconstitutional nature between individuals and public au-
thorities, which is implemented by administrative courts of general and special jurisdic-
tion in a special procedural form, which is an administrative legal proceeding [5].
Unlike in Ukraine, where it is possible to appeal against acts of the authorities in ad-
ministrative proceedings and to challenge them in court, in Germany an appeal to the
administrative court is possible only in the event that the complaint of the individual
was rejected by the power entity superior to the one that committed the contested act.
Therefore, an action for objection to an administrative act can be filed with the admin-
istrative court only after reviewing this act on the basis of an administrative appeal [4].

The purpose of the article is to research the distinctive features of the functioning
of the administrative courts in Ukraine after the reform of procedural legislation in the
light of the amendments introduced to the Constitution of Ukraine in the part of justice,
the functioning of the system of administrative courts in Germany, which may be of
considerable practical interest for the domestic legislator upon the development and
implementation in the current legislation of Ukraine.

1. MATERIALS AND METHODS

The methodological basis of the research was designed to ensure a comprehen-
sive and complex study of the development tendencies of administrative justice in
Ukraine as an urgent issue of modern national legal science and practice, to for-
mulate theoretical approaches that are relevant to contemporary challenges, and to
draw conclusions on the necessity of improvement of the current national legislation
in the context of new regulation of the procedure of administrative litigation in the
manner of the successfully tested and sustainable model of Germany. That is why the
methodological basis of the paper was represented not only by the general scientific
principles, methods and means of cognition of the object and subject of research,
such as systematicity, comprehensiveness, concreteness. In particular, in the context
of the stated purpose of the article, both general scientific (dialectical, systemic, log-
ical-semantic, synergistic, analysis and synthesis, formal-logical, legal modelling,
instrumental, sociological, statistical, etc.) and special scientific methods were tested
(historical law, comparative law, formal law, special law, etc.). The most important
in this system is the general scientific dialectical method, which facilitated the con-
sideration and research of the issue in the unity of its content and legal form, as well
as the systematic analysis of the legal principles of the organization of administrative
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justice in Ukraine and Germany. Moreover, this method facilitated the determination
of the status, tendencies and prospects of the development of administrative justice
research in the context of sustainable world models.

It is prudent to underline that the greatest attention was also paid to the use of the
comparative law method, which enabled a thorough research of the genesis of legal
regulation in the field of administrative justice and its practice in the territory of Ukraine
and Germany, which in turn became a sound basis for the author's conclusions and
further scientific research. With the help of the logical-semantic method, an insight into
the conceptual apparatus was furthered, the scientific basis for the research of the legal
foundations of the organization of administrative justice in Ukraine was determined.
The systematic method proved useful upon analysing the domestic legislation of Ukraine
and Germany in the researched field. The formal-logical method was applied to iden-
tify the connections and contradictions existing in the theory and practice of the enforce-
ment of procedural law in Ukraine and Germany. The method of analysis and synthesis
allowed to explore the theoretical prerequisites for the introduction of an institution of
administrative justice as a separate jurisdiction of specialized courts. The use of socio-
logical and statistical methods facilitated the generalization of legal practice, the
analysis of empirical information related to the topic of the article.

It became possible to formulate specific positions regarding the state and prospects
of the system of national legislation of Ukraine through the method of legal modelling.
The special legal method of research was of particular importance for the work on the
paper, involving the external processing of regulatory material. The becoming of the
domestic model of administrative justice is analysed in its historical retrospective using
the historical law method. This method also provided an opportunity to further the in-
sight into the becoming and development of the legal bases for administrative justice
reform in the territory of our state and Germany.

It can be stated that the methodological basis of the research is, in a complex com-
bination, represented by scientific concepts and grounded judgments, produced by the
realities of the present, and qualitatively formulated by prominent representatives of
the doctrine of state and law theory, constitutional, administrative and other branches
of law and judicial process. Furthermore, this foundation also has a theory of knowledge
of social and legal phenomena as its component. The scientific and theoretical basis of
the paper is represented by the scientific development of domestic and foreign special-
ists in the field of law, the references to which support the chosen research methods.

2. RESULTS AND DISCUSSION

2.1 The system of administrative courts in Ukraine

Ukrainian scientific opinion is the only one in the position that administrative justice
is a system of judicial bodies (courts) that control compliance with the law in public
administration by resolving in a separate procedural order the public-law disputes
arising in connection with applications of individuals or legal entities to executive
L ]
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authorities, local governments or their officials [13]. Administrative justice is the
procedure established by law for the consideration and resolution in the court of law
of cases in the field of public administration between citizens or legal entities on the
one hand and bodies of executive power and local self-government (officials) — on
the other, carried out by courts, either general or specially created for the settlement
of legal disputes [14].

In Ukraine, a proper legislative framework for the functioning of administrative
justice is established, in particular, in accordance with Art. 125 of the Constitution of
Ukraine!, administrative courts operate in order to protect the rights, freedoms and
interests of a person in the field of public-law relations. In accordance with Part 1 of
Art. 18 of the Law of Ukraine “On Judiciary and Status of Judges” No. 1402-VIII
dated June 2, 20162, courts specialize in civil, criminal, economic, administrative
cases, as well as the cases on administrative offenses. Local administrative courts are
district administrative courts as well as other courts designated by procedural law. Lo-
cal administrative courts consider cases of administrative jurisdiction.

The Administrative Court Procedure Code of Ukraine, as amended in 2005, defines
the procedural mechanisms of the activity of administrative courts and creates a prop-
er legal basis for the due functioning of administrative justice and delivery of justice in
administrative cases, protection of human and citizen rights and freedoms, legal inter-
ests of legal entities from violations by power entities [15]. Amending the procedural
legislation of Ukraine was another step towards judicial reform. In 2016, the Verk-
hovna Rada of Ukraine adopted the Laws of Ukraine: “On Amendments to the Consti-
tution of Ukraine (regarding Justice)”, “On the Judiciary and Status of Judges™, “On
the High Council of Justice™, a new wording of the Administrative Court Procedure
Code of Ukraine® was adopted in 2017. The constitutive essence of the reform of pro-
cedural legislation in Ukraine was to increase the efficiency of the judicial process, to
more clearly differentiate the jurisdiction of courts of different specializations, to in-
troduce effective mechanisms for the exercise of procedural rights, etc.

Thus, since December 15, 2017, proceedings in administrative courts have been
carried out in accordance with the new wording of the Administrative Court Procedure
Code of Ukraine’ (hereinafter referred to as "the ACPCU").

' Constitution of Ukraine. (2019, February). Retrieved from https://zakon.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80

2 Law of Ukraine “On Judiciary and Status of Judges”. (2019, November). Retrieved from https://
zakon.rada.gov.ua/laws/show/1402-19

3 Law of Ukraine “On Amendments to the Constitution of Ukraine (on Justice)”. (2016, June). Re-
trieved from https://zakon.rada.gov.ua/laws/show/1401-19

* Law of Ukraine “On Judiciary and Status of Judges”. op. cit.

5 Law of Ukraine “On the High Council of Justice”. (2019, November). Retrieved from https://zakon.
rada.gov.ua/laws/show/1798-19

¢ Administrative Procedure Code of Ukraine. (2017, October). Retrieved from https://zakon.rada.gov.
ua/laws/show/2147-19.

7 Ibidem
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The ACPCU has divided the administrative cases into cases of minor complexity
and all others. For the first category, the ACPCU envisages simplified litigation, for the
other category of cases, the ACPCU envisages general litigation. The essence of these
innovations is that the consideration of cases of minor complexity shall be carried out
under a simplified procedure and in a shorter timeframe, furthermore, such cases should
be considered by the court of appeal as the final instance. For the Supreme Court to
review the case of minor complexity, in accordance with Art. 328 of the ACPCU, the
applicants must provide reasoning as to the fundamental significance for the formation
of a single law enforcement practice or a considerable public interest or the excep-
tional personal importance of their case.

According to the ECHR, such restrictions on cassation appeal do not violate the
guarantees of the Convention for the Protection of Human Rights and Fundamental
Freedoms (decision dated 09.10.2018 on inadmissibility in the case of Azyukovska v.
Ukraine, application No. 26293/18).

The current ACPCU defines a public-law dispute as a dispute wherein at least one
party exercises governmental administrative functions, including the exercise of dele-
gated powers, and the dispute arises in connection with the performance or non-perfor-
mance by such party of the said functions; or at least one party provides administrative
services on the basis of the legislation that authorizes or obliges to provide such ser-
vices solely the power entity, and the dispute arises in connection with the provision or
non-provision of the said services by such party; or at least one party is an electoral or
referendum subject and a dispute arises in connection with violation of its rights in such
a process by a power entity or another person'.

Furthermore, the ACPCU has identified the categories of these public-law disputes,
the resolution of which falls under the jurisdiction of an administrative court (Part 1,
Article 17). The adoption of the ACPCU in the new wording has introduced significant
innovations in the consideration of public-law disputes in administrative courts.

The Unified Judicial Information and Telecommunication System became one of
such innovations. However, due to the lack of budgetary funding for administrative
courts, the start of operation of the UJITS was postponed. A new approach to the ap-
plication of the institution of proof through the electronic evidence was introduced,
where the ACPCU provides the parties to a case with more means to prove their posi-
tion before the court. An expert's opinion to reinforce the position of one of the parties
to the dispute may be concluded to order of the party to a case. An advocatory mo-
nopoly was introduced, which was enshrined in the Constitution of Ukraine with a
gradual enforcement until 2020, the essence of which lies in the representation of indi-
viduals by the advocate in all judicial authorities. The order of removal of judges was
also changed to allow for the judge to be dismissed in the event that one of the parties

! Administrative Procedure Code of Ukraine. (2017, October). Retrieved from https://zakon.rada.gov.
ua/laws/show/2147-19.
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to an administrative case doubts the impartiality of the judge. The ACPCU regulates
the actions of the parties to a case, which the court may qualify as abuse of procedural
rights. For such actions, the ACPCU stipulates corresponding measures of procedural
coercion in the form of warning, fine, removal from the hall, etc. The current ACPCU
also expands the list and requirements for procedural documents, terms and procedure
for their submission. Not least important in the ACPCU is the introduction of a dispute
resolution institute with the participation of a judge, which should be held prior to the
initiation of the case consideration upon the consent of both parties. Deviation from
preliminary opinions by the Supreme Court became possible at the stage of cassation
review by the Supreme Court of decisions of courts of preceding instance on the issues
of application of the rule of law in such legal relations, with consideration of the cir-
cumstances of the case, the legal nature of the public-law dispute.

It is also noteworthy that administrative justice in Ukraine is created and operates
by the example of the German model, the main provision of which is that the judicial
branch in Germany is divided into administrative courts of general and special jurisdic-
tion, which are standalone judicial authorities, independent of public administration or
courts of general jurisdiction.

2.2 World models of administrative justice

Ukraine is not the only country in the world where administrative justice operates.
Virtually every country in the world has implemented a certain way of organizing
judicial control over the activities of public administration through a system of rel-
evant judicial authorities [16—18]. There is a number of countries using the system
of courts of general jurisdiction (the UK, the US, Australia, New Zealand, Denmark,
Norway, etc.) and a number of countries using the system of courts of specialized
jurisdiction (Germany, Italy, Sweden, Greece, etc.).

In the first case, among countries using general courts to control public administra-
tion, the following models of administrative justice organization can be distinguished:

—a model of exclusive jurisdiction of the general courts, wherein the existence of
both administrative courts and quasi-courts is completely excluded. Judicial control is
performed according to the rules of civil procedure (Denmark, Norway, Malta, Mo-
rocco, etc.);

—the Anglo-Saxon model, wherein, together with the general courts, the control of
public administration is exercised by a variety of specialized quasi-judicial bodies —
administrative tribunals (the UK, the US, Australia, New Zealand, India, Canada,
Kenya, Belgium, Denmark, Norway, etc.);

— the model of courts of general jurisdiction with specialized administrative litiga-
tion (Japanese model). The control over the activity of the executive authority in Japan
is exercised by the courts of general jurisdiction, but civil and administrative proceed-
ings are carried out under different procedural rules established under the 1960 Civil
Procedure Act and the 1962 Administrative Disputes Act;
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— the model of administrative specialization within a single court system, wherein
separate chambers in the matters of administrative cases exist within the single judicial
system (Spain, Madagascar, Mexico, etc.). This model does not preclude the creation
of administrative courts. In Spain, for example, administrative and economic courts
exist along with the chambers in the matters of administrative disputes.

In the second case, countries using the system of courts of specialized jurisdiction
use the following models of administrative justice:

— the dualistic (French) model. It is based on a specific interpretation of the prin-
ciple of separation of powers, which prevents courts of general jurisdiction from inter-
fering with the activities of executive bodies. This led to the formation of administrative
courts within the public administration itself. Thus, in France, the general court, even
upon consideration of a civil or criminal case, removes itself from the resolution of
administrative disputes and submits a request to the administrative tribunal;

— the German model of administrative justice functions through the “division” of
the judicial branch into separate “embranchments”. In this way, the separation of justice
from the public administration is achieved, and the field of public interest becomes
subject to special judicial consideration. The administrative courts are completely
separated from the general courts and are headed by the High Administrative Court.
This model is also adopted by Sweden, Indonesia, and Mozambique;

—the model of a multiplicity of judicial bodies authorized to consider administrative
disputes. This model enables the control of both administrative courts and tribunals
(quasi-courts) and general courts (Switzerland, Finland, Belgium).

2.3 The administrative justice system in Germany and the specialization of admi-
nistrative courts

The German model of administrative justice is characterized by the creation of spe-
cialized courts for the resolution of public-law disputes in administrative cases aris-
ing in the field of public activity of power entities. Administrative courts belong to
a single judicial system and are independent in the exercise of their functions of jus-
tice both by the power entities and the general courts. The system of administrative
courts of general jurisdiction in Germany consists of three levels [1]:

— at the lower level, administrative courts (das Verwaltungsgericht) are established
in the federal states, where chambers of 3 judges and two "honorary judges" are render-
ing decisions in the first instance (paragraph 5 of the Administrative Courts Act').

— at the middle level, the High Administrative Courts of Land (das Oberverwal-
tungsgericht), operating in each land, are established, which in some lands are referred
to simply as administrative chambers. Here, in the second instance, decisions are ren-
dered by chambers consisting essentially of three professional judges.

! Law of Germany “On Administrative Courts”. Retrieved from https://germanlawarchive.iuscomp.
org/?p=292
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— at the highest level, in accordance with para. 1 of Art. 95 of the Fundamental Law,
the Federal Administrative Court (das Bundesverwaltungsgericht) is established. Sen-
ates rendering the decisions in the final instance are composed of five professional
judges (paragraph 10 of the Administrative Courts Act').

In the Supreme Land Administrative Courts and in the Federal Administrative Court
exist the so-called Grand Senates (paragraphs 11, 12 of the Administrative Courts Act).
In order to comply with the public interest in accordance with paragraph 35 of the Law
on Administrative Courts, the Chief Prosecutor acts at the Federal Administrative Court,
and in other courts a so-called public interest representative is appointed. The Admin-
istrative Courts Act is a legislative act that regulates the organization and functioning
of administrative justice courts in the field of administrative law cases. The administra-
tive courts of Germany settle only public-law disputes, either between public law enti-
ties or between citizens and public administration, with a large proportion of these
public-law disputes arising from the adoption of the necessary administrative act and,
according to the plaintiff, a valid administrative act affecting the plaintiff's rights or
freedoms [3].

The Law of the Federal Republic of Germany on Administrative Courts consists of
two main parts: the first part covers the matters of judicial system (Gerichtsverfassung),
and the second part specifically covers the process (Verfahren). The first part consists
of six sections: the first section is devoted to the administrative courts, their hierarchy
and structure (Gerichte), the second section — to the judges of the administrative courts
(Richter), a separate section covers the categories of honorary judges (Ehrenamtliche
Richter), another one — the representatives of public interests (Vertreter des oeffentlichen
Interesses), followed by the section on judicial administration (Gerichtsverwaltung),
and finally, the section on the procedure for appealing to the administrative court and
jurisdiction (Verwaltungsrechtsweg und Zustaendigkeit). The second part consists of
only two sections: the procedural requirements of a general nature (Allgemeine Ver-
fahrensvorschriften) and special provisions for claims challenging the administrative
acts and the obligation of public administration to adopt the corresponding administra-
tive act (Besondere Vorschriften fuer Anfechtungs- und Verpflichtungsklagen).

The Law of the Federal Republic of Germany "On German Judges" contains basic
provisions on the status, training, appointment and exercise of functions of a judge,
although many provisions are duplicated in the Law on Administrative Courts itself.
The Law of the Federal Republic of Germany on Administrative Courts establishes the
basic requirements and general principles for building a system of administrative courts
[19; 20]. A number of lands in Germany may agree on the creation of a joint judicial
authority or the extension of judicial districts to a specific category of administrative
cases. This provision is essential for lands with small territories and populations where

! Law of Germany “On Administrative Courts”. Retrieved from https://germanlawarchive.iuscomp.

org/?p=292
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there is no need for the existence of all administrative justice bodies stipulated by law.
Each court creates a presidium composed of the President of a given court or judge,
who performs the functions of a chief justice, and a certain number of professional
judges elected from the composition of the court, with that, the exact number of judges
in the presidium elected in each court is defined proceeding from the total number of
judges working in the given court.

The Law of the Federal Republic of Germany "On the Judicial System" very thor-
oughly discloses the procedure for election to the presidium, the most important provi-
sions of which are assigned to all judges working in a particular court, the right to elect
and be elected, with an exception to this rule only for judges who have worked for over
three months in another the Administrative Court. The presidium is elected for four
years and is renewed by rotating half of its members every two years. The presidium
of the court is the body that handles the organizational tasks that are important for the
court, namely: it distributes cases admitted to the court between judges. The final deci-
sion on which judicial tasks will be resolved by the presidium of the court is taken
solely by the President of the court. One of the duties of the presidium of the court is
the division of cases between judges, this function is organizational in nature, but its
importance is quite great, since special attention is paid to the proper determination of
the specificity of the administrative case in the specialization of each judge.

Furthermore, the presidium resolves the issue of dismissing judges, changing the
composition of judges, transferring them from one judicial chamber to another. All
decisions of the presidium shall be taken by a simple majority of votes, and, in the event
of an equal number of votes, the vote of the President of the presidium shall be decisive.
Therefore, the administrative court consists of the president, presiding judges and pro-
fessional judges, the number of which is determined by the needs of a particular court
in each individual case.

Due to the fact that the court structure can be divided into several chambers, each
such chamber of the administrative court adopts a decision on the settlement of admin-
istrative disputes in the composition of three professional and two honorary judges in
circumstances where the case cannot be heard by one judge individually. Honorary
judges participate in litigation at almost all stages, but their participation is excluded
only in adjudication and rulings beyond oral proceedings.

The case may be heard by the judge individually. First, the case is referred by the
presidium to a particular judicial chamber, and then the case is referred to one of its
judges under the following circumstances: in the event that the case is not of legal
concern and of considerable public interest and in the event that the case is insignificant
in complexity. Thus, only administrative cases which, by their very nature and the
relevant grounds under the procedural law of Germany do not require the establishment
of a panel, are subject to an individual hearing.

The current legislation of the Federal Republic of Germany also regulates circum-
stances where a case cannot be referred for consideration to a single judge. Thus, a case
L ]
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cannot be heard by a judge individually in the event that it has already been heard
orally, and a decision of an administrative court with a reservation or a decision on the
protection of private law has already been adopted in the context of these proceedings.
The judge hearing the case individually may independently refer it to the trial chamber
if, after hearing the parties, the subject matter of the claim became substantially altered,
or new circumstances arose in the case. In this event, the trial chamber will no longer
be able to refer the case back to a separate judge for consideration [2].

Structure and organization of the administrative court of the second instance. The
only difference between these courts and the administrative courts of the first instance
is that in the courts of the second instance not chambers are created, but boards or sen-
ates. With regard to the composition of the judicial panel responsible for decision-
making, the federal legislation of Germany provides for the presence of three profes-
sional judges as the main option, but the legislator allows the Landtags (local represen-
tative legislative bodies) of the lands of Germany, at their discretion, to provide
alternative compositions of the judicial panels in the amount of five judges, two of
which are honorary, or five professional judges and two honorary ones.

The Federal Administrative Court is the highest administrative justice body in
Germany, consisting, same as courts of the previous instance, of the president, presid-
ing judges and professional judges. The working bodies of the Federal Administrative
Court of Germany are the Chambers, which have the power to adopt decisions of five
professional judges. The decisions of this court, outside the oral proceedings, shall be
adopted by at least three judges. Administrative justice in Germany has its own speci-
ficity, different from that of Ukraine. In particular, it is in the fact that administrative
courts have special courts in its composition. Thus, in the Federal Administrative Court,
there are two special "disciplinary" senates that hear cases of disciplinary responsibil-
ity of federal employees as the second instance. The first instance in this category of
cases is the federal disciplinary court (das Bundesdisziplinargericht). In the cities of
Munich and Ulm there are disciplinary courts for servicemen (die Truppendienstgeri-
chte), which are empowered to impose disciplinary penalties and administrative penal-
ties on servicemen. Decisions taken by disciplinary tribunals for servicemen may be
appealed to the Federal Administrative Court, wherein two special senates review the
decisions on cases of army conscripts and retired servicemen (die Wehrdienstsenate)
on their administrative claims. In the system of administrative courts of Germany there
are also special disciplinary courts that deal with offenses committed by officials of
legal entities (for example, medical workers whose actions harmed the rights and le-
gitimate interests of citizens). These courts are called "courts of honour" or "profes-
sional courts" (die Berufsgerichte fuer Heilberufe). Their organization is within the
competence of the land and is governed by the land legislation in Germany. The ad-
ministrative cases in such courts are reviewed in a collegial manner [4].

The current legislation of Germany establishes that the administrative procedure
for judicial review of relevant administrative cases applies to all public-law disputes
@
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that are not constitutional and legal, except the circumstances where, in accordance
with the federal law, the case must be referred to court in another jurisdiction. Public-
law disputes in Germany may be brought before a court of another jurisdiction on the
basis of land legislation, proceeding from the legal nature of each individual dispute.
Thus, property claims arising from the right to demand reparations for damages caused
to a private person as a result of the exercise of governmental administrative functions
by the power entities are subject to the ordinary proceeding in a court of general juris-
diction [6].

In Ukraine, however, upon resolving land disputes, for example, in the event of
local governments adopting a decision to transfer land to property or lease, further
contestation of the lawfulness of acquisition of the disputed land by an individual should
be resolved in the order of civil jurisdiction, since a dispute on civil law arises, which
is not related to the protection of the rights, freedoms or interests of the plaintiff in the
field of public-law relations, and although a local government body was exercising a
governmental administrative function, it is still connected with the ultimate goal — own-
ership or use of the land. When local government bodies as power entities exercise
governmental administrative functions in the field of land relations and their decisions
(for example, regarding the permit for the development of a land management project
for land allotment) are not related to obtaining a right of ownership, land lease, etc., i.e.
to civil law, then such a land dispute should be resolved in the order of administrative
proceedings. In Germany, cases involving the civil service and compensation for prop-
erty damage regarding the annulment of the unlawful decisions of the authorities are
also outside the jurisdiction of the administrative courts. This provision is referred to
in German legal doctrine as a general caveat and is crucial for litigation. It establishes
that the administrative courts are liable for all cases of a non-constitutional nature unless
otherwise determined. This provision is based on the provisions of the Fundamental
Law of Germany, the principle of delivering independent justice only through judges,
which gives its citizens the opportunity to defend themselves against the unlawful deci-
sions, actions or inaction of the power entities in Germany [2].

It is quite important that the federal legislation of Germany no longer uses a
simple enumeration of cases upon determining their jurisdiction, but defines that ju-
risdiction through common boundaries established by law at the junction of branches
of law, which means that a person's legal protection is in no way dependent on the
type of activities of the state that caused the violation of its rights, including those
foreseen by the Convention. That is, in such circumstances we are referring to the
upholding of the principle of continuous legal protection, when the situation of the
insecurity of a person from illegal decisions, actions or inaction of the German public
authorities is impossible.

Moreover, the aforementioned general caveat serves as a delimitation of jurisdiction
between administrative courts on the one hand, and courts of general jurisdiction on
the other. However, nowadays there are still some cases where some acts of the au-
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thorities may not be appealed to the administrative courts under the rules of administra-
tive justice. Thus, there are two types of similar acts of the power entities: 1) individ-
ual law administrative acts; 2) decision (acts) on pardon. Pardon decisions affect the
scope of administrative jurisdiction when their subject matter is relations governed by
civil service legislation [6].

In Germany, the definition of public-law dispute is absent from the federal legisla-
tion, unlike the Administrative Court Procedure Code of Ukraine. On the basis of
other provisions of the federal legislation of Germany, it can be concluded that such a
dispute occurs when the subject matter or cause is contained directly in the field of
public law and there is no reason to consider it as a private law. This raises another
question regarding the determination of boundaries between private and public law.
Both in Germany and in Ukraine, this matter has no unambiguous solution and is
separately dealt with in a court of law every time, proceeding from the circumstances
of the case, the subject matter of the dispute and its legal nature. German legal doctrine
also leaves the solution of this issue to the discretion of judicial practice.

With regard to public-law relations, from which the aforementioned disputes arise,
their main feature is that one of the participants must be in a relationship of subordina-
tion to the public authorities. The holders of public authority in Germany are the fed-
eration, lands, communities and their associations, as well as various legal entities of
public law, performing governmental administrative functions and activities of which
are governed by public law and/or which were created by the relevant act of power
entity [1]. In Germany, as well as in Ukraine, another interesting issue can be observed,
the essence of which lies in the difficulty of determining when a power entity acts as a
civil law entity, and by what criteria it is possible to distinguish such a case from a
situation of performing governmental administrative functions. As a rule, the German
legal opinion proceeds from the fact that in the event of such difficulties in determining
the legal nature of the arising relations, it is necessary, first of all, to establish the exis-
tence of relations of inequality of the parties to the dispute, their administrative and
legal status. With regard for the delimitation of public-law disputes from disputes of a
constitutional nature, in Germany this issue is resolved much easier. Constitutional
disputes refer to disputes connected with federal or land constitutional law. It should
be noted that within the framework of constitutional law only such relations can exist,
which occur between the power entities created on the basis of the provisions of the
Fundamental Law, but in no case the relations between the citizen and the state.

Types of jurisdiction that occur in the administrative process. With regards to the
substantive jurisdiction, as a general rule, all cases within the administrative jurisdiction
are considered by the administrative courts of first instance on the merits. Further, in
administrative jurisdiction, the administrative case is considered by the administrative
courts of the second instance, which have the authority to consider administrative
cases in the order of appeal against the decisions of the courts of first instance, or in the
order of cassation. Within the framework of substantive jurisdiction, the German ad-
@
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ministrative courts consider two large groups of administrative cases as courts of first
instance: cases of illegality (unlawfulness or incompatibility with a supreme legal act)
and invalidity in whole or in part of a legislative instrument; cases relating to public
buildings.

The first group includes cases, the subject of which is the judicial determination of
the legality of the various instructions, rules, governmental regulations of a subordinate
nature, adopted on the basis of federal laws. This also includes consideration of the
claims of individuals and legal entities concerning the decisions of the power entities,
the enforcement of which violated or may violate the rights of these persons. The ad-
ministrative court of the second instance is obliged to provide an opportunity of express-
ing their position in the process to every person whose rights were violated upon ap-
plication of the corresponding act of the power entity [4]. As the acts of the power
entities aimed at an unlimited circle of persons are most often considered in such
manner, the current federal legislation of Germany obliges the administrative body that
adopted such an act to publish the court's decision on rendering the act to be unlawful
(invalid) the same way it was promulgated. This is a kind of guarantee that the informa-
tion on the invalidity of such an act is communicated to all persons whom it may con-
cern and whose rights and interests were violated by this act.

The second group includes administrative cases related to public buildings of con-
siderable public interest. This is a fairly large category of cases, of particular importance
here are the cases of construction, operation, modernization of power plants and instal-
lations of other technical purposes, stationary plants (for example, waste processing
plants), operation of public roads, airports, etc. [4]. The Federal Administrative Court
of Germany considers cassation appeals against the decisions of the administrative
courts of the first and second instance. In some circumstances, the Federal Antitrust
Service (FAC) considers cases as a court of first instance, for example, the consideration
of public-law disputes between the federation and lands (or between lands), provided
that the public-law dispute is not of constitutional nature.

Apart from the substantive and instance jurisdiction, there is also a territorial juris-
diction to help determine in which particular court can a corresponding administrative
claim can be filed. With regard to public-law disputes on public buildings, they are
considered by the administrative court of the judicial district wherein the relevant object
of immovable property is located. Same rules apply when the subject matter of a dispute
is a right relating to a land or property.

In the event that the claim is directed against any federal power entity, then such
an administrative case is to be considered in court at the defendant's place of residence.
If the claim is aimed at declaring the illegality of a regulatory act, which is not issued
at the federal level, then the public-law dispute is to be considered at the place of adop-
tion of the disputed act. Particular mention should be made of the circumstances when
an administrative case on provision of asylum is being considered in court, then the
dispute should be considered by the court of the judicial district where the person
L ]

164



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 3, 2019
[

claimed asylum. The claim may be directed by a private person against the power en-
tity over the resolution of a public-law dispute arising from the relations of the public
service or its special types, then such dispute will be considered at the place of residence
of the claimant, and in the absence of permanent residence — at the location of the de-
fendant.

If in some circumstances it is difficult to determine which court of administrative
jurisdiction should have the competence to resolve the dispute, then the jurisdiction of
a particular case is to be determined by the high court.

2.4 Specialized courts in the system of administrative justice in Germany

Comparing to Ukraine, Germany has gone a long way in matters of court specializa-
tion. In particular, administrative justice in Germany is characterized by the presence
of special courts of administrative justice: financial and social courts. In accordance
with the Law of the Federal Republic of Germany "On Financial Courts", there are
only two instances in the system of financial courts. Administrative cases are consid-
ered by the Land Financing Courts (die Finanzgerichte) as a court of first instance.
The Senate at the Financial Court of the Land carries out a hearing with three profes-
sional judges and two honorary ones. The Senate may refer the case for individual
hearing to one of its judges. The second and final instance is the Federal Financial
Court (der Bundesfinanzhof).

Financial courts are liable to litigate public-law disputes over claims against
power entities (e.g. tax disputes or other public-law disputes arising from public finan-
cial activities of the state). The Federal Court is a revisionary instance, which considers
the appeals against decisions and rulings of the corresponding financial court. The next
specialization of courts is social courts (or social security courts). Their organization
is regulated by the Law of the Federal Republic of Germany "On Social Courts"'. They
are established to consider public-law disputes related to social insurance, provision of
free or preferential health care, payment of unemployment benefits, etc.

The social court system has three levels unlike the financial courts. The first are the
social courts (die Sozialgerichte). The second level is the social court of the land (das
Landessozialgericht). Their chambers consider complicated cases as courts of first in-
stance, and are empowered to review decisions of courts of first instance. Social courts
of land are organized in 16 subjects of the federation. The third level in the system of
courts for social security is the Federal Social Court (das Bundessozialgericht), which
consists of 14 chambers (on the matters of insurance of the unemployed, on the viola-
tion of the insurance rights of individuals, on the social security of victims of war, on
the insurance of miners, etc.). Organizationally, the structure of the court includes the
Grand Senate. The courts in the social affairs include, in particular, disputes on social
security: insurance of the sick, pension, care for the sick, victims of war, etc. [1]. In the

! German Law “On Social Courts”. Retrieved from https://e-justice.europa.eu/content_specialised
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social court of first instance, the decision is adopted by the chamber of social affairs,
consisting of one professional judge and two honorary ones. In the social court of the
land, the decision is adopted by a senate consisting of three professional judges and two
honorary ones (judges on a public basis). In the Grand Chamber of the Federal Social
Court, 12 professional judges and 6 honorary judges adopt decisions.

The judicial system of Germany does not rule out the possibility of a judicial error,
even if a similar case was considered by another court. To avoid possible mistakes, an
institution of the Grand Senate and the High Senate was established, which is composed
of the senates of different courts that ensure the unity of judicial practice in Germany.
The Senate acts at the Supreme Courts. The Senate, which adopts a decision different
than another Senate or the Grand Senate that has decided on a similar issue, must con-
vene the High Senate. In Germany, such issues are governed by a special law on the
unity of enforcement. The Grand Senate decides whether the FAC Senate can move
away from a decision by another FAC Senate or the FAC Grand Senate. Transfer of
the case to the FAC High Senate is possible only in the event that the Senate, the deci-
sion of which the other Senate deems necessary to withdraw, responds to the request
of the latter that it continues to maintain its legal position.

Otherwise, the FAC Senate has the right to bring before the FAC High Senate the
issue which, in its opinion, is a matter of law that is fundamental to the formation of a
uniform law practice and which may further affect the development of law as a whole,
or if this issue urgently requires solution for the particular case under consideration, to
protect the rights, freedoms and interests of the individual and the citizen. It should be
noted that the High Senate decides only on matters of law, that is, the factual side of
the case should in any event remain outside the jurisdiction of the court. The decision
of the High Senate is binding on the decisions of other FAC senates.

CONCLUSIONS

Thus, the administrative justice of Germany as a standalone, independent judicial
branch is characterized by internal specialization (administrative courts of general
jurisdiction and special jurisdiction). But as of today, there is a debate on the neces-
sity of reforming the judicial system of Germany, which, in addition to specialization
in the fields of justice and the presence of two and three levels, is complicated by
the federal form of territorial organization. In particular, an opinion is entertained
regarding the practicality of having a two-tier judicial system with regard to the ma-
jority of cases of minor complexity and preservation of a three-tier judicial system
solely for administrative cases that are fundamental to the formation of a unified law
enforcement practice, are of considerable public interest or of exceptional impor-
tance to the party involved.

Administrative justice in Germany is the activity of administrative courts of gen-
eral and special jurisdiction operating within the entire judicial system and administer-
ing justice by protecting the subjective rights and legitimate interests of individuals
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from unlawful decisions, illegal acts and inaction of the executive authorities and local
self-government and their officials.

In Ukraine, in comparison with Germany, before the introduction of amendments
to the Constitution of Ukraine in the area of justice, the four-tier judicial system
operated, which to some extent caused the devaluation of the court decision as such
and caused the desire and habit of individuals and economic entities to demand its
review for the sake of the process itself, wasting time on adoption of the decision and
its enforcement, which in some way resulted in the loss of the effect of the protection
of the infringed law by the judicial system. As of today, the system of administrative
courts in Ukraine has received more sophisticated procedural legislation that allows
faster resolution of cases of insignificant complexity, which has put into practice new
procedural institutes and the procedure for resolving public-law disputes that allow
more efficient handling of administrative cases, although not flawless; which intro-
duced so-called cassation filters, the essence of which is to determine the excep-
tional grounds for cassation appeal in cases where such an appeal is really necessary,
which should serve to form an effective judicial system and guarantee the person the
right to a final and binding judgment. The introduction of the cassation "filters" defined
in the current ACPCU evidences the implementation by Ukraine of the recommenda-
tions of the Venice Commission on improving the justice system and the administra-
tion of justice by allowing the Supreme Court to consider any case through the use
of cassation "filters".
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Mapxaa Cepriiiouu Kaparycor
Inecmumym npusammozo npasa

Kacniticokuii ynisepcumem
Aamamu, Pecnybaixa Kasaxcman

MO/JEPHI3AUIA KOPTIOPATUBHOI'O 3BAKOHOJABCTBA
PECITYBAIKH KA3AXCTAH B KOHTEKCTI
3AKOHOJABYUX PEPOPM I KOHUEITLIN

AHoTaUisl. BuguenHs KopnopamusHo2o npaga ma KOpRopamueHux npasosioHOCUH 3d OCMaH-
HI KIIbKA POKi6 Nepemeopuilocst Ha 0OUH 13 HAUAKMYAIbHIWUX HANPIMKIE NPABOSUX 00CIi-
0ofceHb 8 HayKkosomy cniemosapucmsi. Lle aguue 3ymosiene bazamoema Gaxmopamu, cepeo
SKUX NPesaioioms. 2100anizayis, mpancghopmayii eKOHOMIYHUX RPABOBIOHOCUH, HOBI BUKIU-
KU CYY4ACHUX OeMOKPAmiil, OUHAMIKA pehopM HAYIOHATbHO20 KOPNOPAMUBHO20 3AKOHOOABCMEA
Ma NOCUNLEHHSL MINCOEPACABHO20 MPAHCKOPOOHHO20 Cnigpobimuuymead. B ymoeax mpancgop-
Mayii cycninoHUx 8iOHOCUH HOGIMHI NO2AAO0U HA KOPHNOPAMUBGHI NPABOGIOHOCUHU CM AU
HeBIiO'€EMHOI0 CKIAO0BOI0 CYHACHO20 C8IMY, YMOBOI 1020 ICHYBAHHA, | OMPUMANU eKCmepu-
mopianvruti xapaxmep. Memoro cmammi € npogedents KOMNIEKCHO20 O0CIONCEH S MeHOeH-
yitl i npobnem modeprizayii Kopnopamusnozo sakonooascmea Pecnyonixu Kaszaxcman 6
KOHMeKCmI 3aKOH00asuux peqopm i KOHYenyitl, a maxodic GopMysanHs asmopcbKux npono-
3uyitl y 3asnavenii cepi, cnupaiouucy na ananiz Konyenyii 600CKOHaNIeHHs 3AKOHO0ABCEA
Pecnybnixu Kazaxcman, cnpsimo8anoeo Ha NOAINUWEHH NPABO8020 Pecylio8aHHA KOPHopa-
MUBHUX NPABOBIOHOCUH, KOPROPAMUBHO20 YAPAGAIHHS, OllbHOCII KOPROPAMUBHUX 2PYTL |
npasoeozo CMaHo8Ua X0N0UH208UX KOMNAHIU. Memoodono2iuny 0cHO8Y HAYKOB020 00CIi-
0JICeH s CMAHOBUMb PO 3A2ANbHOHAVKOBUX MA CNeYialbHUuX Memooié NisHAHHI, 30Kpemd.
OlanexmudHuil, CUCMEMHUL, QOPMATbHO-TO2IYHUL, MeMOO CUCMEMHO20 AHAI3Y, COYLON02iY-
HUl ma iH. A6MopomM KOHCMAMOBAHO, WO, HE38ANCAIOUU HA GENUKY KIIbKICMb HO8el, AKI
Mmicmamuces 8 npoananizosaniu Konyenyii, 3axon Ha ii ocHosi max i ne 0y8 npuuHamuil, wo
nos'szyroms, 6 c60ill Oinbuiocmi, 3i 30i1bUIeHOI0 0emani3ayiero 00208iPHO20 NPABOBO2O pe2y-
JIFOBAHHS, SIKA MOJICE NPUgecmu 00 0bmedceHHs c60600u yeoou. Takooc ¢ pobomi apeymenmo-
8aHA OOYINbHICMb BUKIIOYEHHSA HeOOTPYHMOBAHO20 8NIUBY HA KOPNOPAMUBHI 8I0HOCUHU 34
00NOMO20I0 HOPM KPUMIHAILHO20 MA AOMIHICMPAMUBHO20 NPA8d; AKYEHMOBAHO y8dazy HA
HeobXIOHOCMI 3aKOH00A8Y020 3AKPINICHHS NYONIUHOI 00CMOBIPHOCII peecmpy IOPUOUUHUX
ocib; po3pobneHo ma 0OTPYHMOBAHO NPONO3UYIL AKICHO20 PehOPMYBAHHI KOPROPAMUBHO2O
saxkonoodascmea Pecnybnixu Kazaxcman 3a 00nomMo2coro HeceHts 3MiH 8 ICHYI04i HOpMU Ha-
YIOHAIbHO20 NPABOBO2O PecYNHOBAHHS.

Kuro4oBi ci1o0Ba: KopropaTHBHE ITPaBO, KOHIIEIIis, KOPITIOPATHBHI MPaBOBITHOCHHI, MOJICPHI-
3allid 3aKOHOZIAaBCTBA, IOPUANYHA 0C00a.
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MODERNIZATION OF CORPORATE LEGISLATION
OF THE REPUBLIC OF KAZAKHSTAN IN THE CONTEXT
OF LEGISLATIVE REFORMS AND CONCEPTS

Abstract. The study of corporate law and corporate relations in the past few years has become
one of the most relevant areas of legal research in the scientific community. This phenomenon

is caused by many factors, among which prevail the following: globalization, the transformation

of economic relations, the new challenges of modern democracies, the dynamics of reform of
national corporate legislation and the strengthening of interstate transborder cooperation. In

the context of the transformation of public relations, the latest views on corporate legal relations
have become an integral component of the modern world, a condition for its existence and have
acquired extraterritorial character. The purpose of the article is to perform a comprehensive
research of the trends and issues of modernization of the corporate legislation of the Republic
of Kazakhstan in the context of legislative reforms and concepts, as well as the formation of
original proposals in this field, proceeding from the analysis of the Concept of improving the
legislation of the Republic of Kazakhstan targeted at improving the legal regulation of corporate
legal relations, corporate management, activities of the corporate groups and the legal status

of holding companies. The methodological basis of scientific research is represented by a num-

ber of general scientific and special methods of cognition, namely: dialectical, systemic, Aris-

totelian methods, method of system analysis, sociological and others. The author stated that,

despite the large number of new laws contained in the analysed Concept, the law on its basis

was never adopted, which is connected, for the most part, with increased detailing of contrac-

tual legal regulation, which may lead to a restriction of freedom of contract. In addition, the
paper argues the prudence of eliminating unreasonable effects on corporate relations through

criminal and administrative law, the necessity for legislative consolidation of the public reli-

ability of the register of legal entities is emphasized, proposals are developed and reasoned for
a qualitative reform of the corporate legislation of the Republic of Kazakhstan by means of
amending existing provisions of the national legal regulation.

Keywords: corporate law, concept, corporate legal relations, modernization of legislation, legal
entity.

INTRODUCTION

In 2018, on the instructions of the Ministry of Justice of the Republic of Kazakhstan
and its contractor, the Reed Smith company, a Concept was developed for improve-
ment of the legislation of the Republic of Kazakhstan aimed at bettering the legal
regulation of corporate legal relations, corporate management, the activities of cor-
porate groups and the legal status of holding companies (hereinafter referred to as
the "Concept")'.

' The Concept of Improving the Legislation of the Republic of Kazakhstan. Retrieved from http://

www.zqai.kz/sites/default/files/rus_2015.pdf
®
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The purpose of the Concept is to state the most important aspects of improving
Kazakhstani legislation on business enterprises of a corporate type in such a way, so
as to:

— restore the logic of the initial (after the transition to a market type of national
economy in the early 1990s) structure and content of corporate legislation in accordance
with the general provisions of the Civil Code of the Republic of Kazakhstan (“Civil
Code”) on legal entities';

—modernize corporate legislation with consideration of the experience of developed
democratic foreign countries of a market type in regulation of entrepreneurial activity
and the legal forms available for its implementation;

— ensure the convergence of corporate legislation with the law of the states of the
European Union, the United Kingdom, including the countries of the Commonwealth,
and other member states of the Organization for Economic Cooperation and Develop-
ment (OECD) on the basis of harmonization or implementation of the most effective
and universal corporate law institutions in the legislation of Kazakhstan [1-3].

It is assumed that such improvement of the legislation will create additional condi-
tions for enhancing entrepreneurial activity, reducing the number of corporate conflicts
and changing their quality towards minimizing the degree of their materiality for ge-
neral civil circulation, reducing the manifestations of raiding and corporate blackmail.
The aim is also to create the soil for the formation in Kazakhstan of a sustainable class
of professional directors and managers, committed in their activities to the best inter-
national standards of corporate governance, protection of shareholder rights and respect
for investors.

Convergence of corporate legislation with the best examples of legal regulation will
also facilitate the increase of the inflow of investments into the national economy, on
the one hand, and mutually beneficial integration of the domestic market infrastructure
into the system of international economic relations for Kazakhstan and the countries
that are its business partners, on the other hand [4; 5]. In general, it is advisable to
improve corporate law that would allow, within the framework of regulations relating
to private international law, to develop modern and appropriate international corporate
law (international law of companies).

1. MATERIALS AND METHODS

The methodological basis of scientific research is represented by a number of gen-
eral scientific and special methods of cognition, in particular: dialectical, systemic,
Aristotelian, conceptual, logical and legal, comparative law, historical-law, system-
ic-functional, system analysis method, sociological, abstracting, analogy method,
legal modelling, etc.

! Civil Code of the Republic of Kazakhstan. (1994, December). Retrieved from https://online.zakon.
kz/document/?doc_id=1006061

@
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The dialectical method enabled the estimation of the state, tendencies and prospects
for the development of scientific research in the field of corporate law reform in the
context of the development factors of the state and national legal system. The system-
atic method was used during the analysis of corporate legislation of the Republic of
Kazakhstan and other countries that underwent modernization of national corporate
legal regulation. The Aristotelian method was used to identify the relationships and
contradictions in the conceptual categorical apparatus that exist in the theory of corpo-
rate law, national and international corporate law.

The conceptual method served as a means of scientific research of the categories
“corporate law”, “protection of corporate rights”, “corporate legislation”, “corporation”,
etc. as concepts, which, in turn, allowed to go beyond the framework of the statutory
approach and consider them as a multidimensional social and legal phenomenon. The
historical-law method facilitates the identification of the basic laws and features of the
emergence and development of the concept and essence of corporate law, its maturation
and reform.

The comparative law method was employed to perform a comparative analysis of
the legal regulation of the processes of corporate legislation improvement in the Re-
public of Kazakhstan and other states; the method of abstraction was applied to define
and clarify individual concepts, in particular, the concept of corporations, corporate
rights, corporate entity, corporate dispute. Using the systemic-functional method, a
circle of conceptual directions for the modernization of corporate legislation in the
Republic of Kazakhstan was determined. Aristotelian and logical and legal methods
allowed to identify the shortcomings of the current legislation and substantiate the di-
rections for its improvement. The analogy method allowed, with consideration of
practices of other states, to conclude the necessity of improvement of the domestic
system of corporate legislation. Upon formulating legislative proposals, we employed
the statutory-semantic technique, logical methods of cognition and the method of legal
modelling.

The information base of the research is formed by the Constitution of the Republic
of Kazakhstan, civil and corporate national legislation, international provisions and
standards, decrees of the Constitutional Council of the Republic, laws and other regula-
tions, data from ministries and sociological services, monographic and periodic litera-
ture, court case reports, results of author's personal research.

The analysis method allowed to determine that the emergence of variable forms of
ownership caused the gradual maturation of modern forms of economic activity, which,
in turn, facilitated a qualitative update of domestic legislation governing the existence
and functioning of corporate legal relations in the Republic of Kazakhstan. In turn,
today's realities require a qualitative review of the existing legal regulation, its mod-
ernization and fragmentary adaptation of foreign practices with consideration of the
national identity.
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2. RESULTS AND DISCUSSION

2.1 Background and issues of adoption of the researched Concept in the Republic of
Kazakhstan

Over the years of independence, the entrepreneurial environment has undergone
qualitative changes connected with the expansion of contractual types of commercial
relations, the transformation of corporate legal relations mechanisms, the dynamic
growth in the number of foreign economic operations, as well as an increase in the
number of foreign investments. Integration processes today act as the basis, proceed-
ing from which the approbation of foreign practices in legal regulation of economic
relations in the Republic of Kazakhstan takes place, furthermore, law enforcement
practice is also subject to the direct influence of foreign treaty institutions. It should
be emphasized that in the context of globalization, the foundations of reforming
corporate legislation and law, which as a result can create a qualitatively new level
of the national legal system for the state and increase its competitiveness, are also
of particular importance [6—8]. Thus, today one of the leading priorities of the na-
tional policy is to ensure high and sustainable rates of economic growth. For this, a
developed and flexible corporate legislation is required that would allow investors to
perform their activities in the Republic of Kazakhstan, as well as to contribute to the
development of a new business and its conduct. It is precisely for these reasons that
it is of paramount importance to implement international and approbated standards
in this field into national legislation and law enforcement practice.

It should be noted that the adoption of the Concept in the Republic of Kazakhstan
was not a spontaneous phenomenon, but was the result of a long discussion, thorough
legislative work and doctrinal justification of its provisions in the context of the realities
of globalized corporate legal relations. Thus, the main results of the research were re-
flected in the form of analytical reports, draft legislative acts and their concepts. With
that, experts have repeatedly noted that the perception of the elements, principles of
foreign legal systems should be exercised with great care, maintaining the identity of
the legal system of Kazakhstan. In particular, a research of the trends in improving
legislation on legal entities facilitated the development of an appropriate concept for
legislation improvement, with consideration of the recommendations of participants in
numerous conferences in the field of corporate law, legislation and management. This
concept is based on the implementation of the provisions of English law, its main pur-
pose is to identify a number of legal ideas and constructions that can be fragmented
into legislation from English law with the justification of the corresponding possibility
through the lens of the necessities of law enforcement practice and the achievements
of the Kazakhstani civilistic doctrine.

It should be noted that for a long time, scientists have been suggesting and develop-
ing similar concepts. Thus, for instance, back in the 90s, F.S. Karagussov suggested
areas in which the improvement of corporate legislation and management appears to
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be most prudent. These developments were based on a research of the experience of
development of joint-stock legislation and the practice of its application in the Repub-
lic of Kazakhstan and other CIS countries, on the results of a comparative comprehen-
sive analysis of the legislation on joint-stock companies of developed market-type states
(Germany, France, Switzerland, England, the USA) and regulatory documents of the
European Union, as well as model (recommendation) acts of the Interparliamentary
Assembly of the CIS Member States [3].

Consequentially, the adoption and gradual implementation of the Concept of legal
policy of the Republic of Kazakhstan for 2010 — 2020 [3] had a special influence on
the formation of the researched Concept. The main areas of development, among other
things, in this document were identified as follows: limiting state interference in the
field of private entrepreneurship and expanding the scope of application of the principle
of free disposition in the regulation of proprietary relations and relations within the
framework of the civil process, development of corporate law and legislation on non-
profit organizations, "clarification of the concept of transactions, their composition and
consequences of non-execution of transactions", "improvement of the institution of
recognition of transactions as null and void". This Concept of legal policy in the field
of vector corporate legislative reforms has become a partial example of the implemen-
tation of the provisions of English law. However, even the development of the Concept
in scientific circles was perceived very ambiguously and became the subject of discus-
sion. In the course of its subsequent examination, the head of the school of the Kazakh-
stani civilistic thought, academician M. K. Suleymenov, proposed the most appropriate
ways and means of perceiving the concepts and institutions of English law proposed
for “implementation” [9]. It should be highlighted that the linking of the analysed
document to English law is rather conditional, due to the fact that many legal construc-
tions are used in international trade or business practice, and are also subject to legal
regulation in the legislation of many countries of the world.

It is noteworthy that in the second half of 2018, a research group of scientists com-
posed of M. K. Suleymenov [9], F.S. Karagussov [3], K. V. Mukasheva and A. E. Dui-
senova [10] conducted a comprehensive comparative research of Kazakhstani national
legislation with legal regulation in other countries in the field of reforming and modern-
izing legislation on entrepreneurial activity, based on which a unified national report
was developed containing proposals for adapting the positive experiences of other
countries and expert conclusions on the results of the completion of reforms (including
analysis of the laws of Russia, Germany, Singapore, the Canadian province of Quebec,
and English law). This analysis was performed in such areas as: corporate law and
management, regulation of holding companies and corporate groups, individual legal
structures used in business, issues of contractual liability and protection of foreign in-
vestors [11]. The results of this work also laid the foundation for the basis of amend-
ments and changes to the Concept of the draft Law of the Republic of Kazakhstan “On
Amendments and Changes to Some Legislative Acts of the Republic of Kazakhstan on
@
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the Improvement of Civil Legislation and Improving the Conditions for Entrepreneur-
ship Based on the Implementation of the Principles and Provisions of English and
European Law™".

Based on the results of processing theoretical and empirical material by scientists
and practitioners with the participation of the Ministry of Justice of the Republic of
Kazakhstan, a concept for improving the legislation of the Republic of Kazakhstan
aimed at bettering the legal regulation of corporate legal relations, corporate manage-
ment, the activities of corporate groups and the legal status of holding companies was
developed and presented to the public [3]. We shall emphasize that the developers
positioned this concept as a powerful mechanism for transforming legal reality through
reformed corporate legislation, moreover, it was supposed to intensify cross-border
cooperation and increase investment immediately after the adoption of this Concept.
Without a doubt, this document is a comprehensive guideline, devoid of fragmentation,
on the path to systematic implementation of a qualitative update of corporate legislation
of the Republic of Kazakhstan.

Despite the large number of new laws contained in the analysed Concept, the law
on its basis was never adopted. In particular, positions were expressed that an increased
detailing of contractual legal regulation would lead to unnecessary build-up of provi-
sions, and, as a result, to difficulties in law enforcement. Some scholars even emphasized
that legalising the provisions of the Concept may lead to a restriction of freedom of
agreement. To form a comprehensive understanding of the Concept and the correspond-
ing conclusions, it is necessary to analyse its content and the subsequent impact on the
modernization of corporate legislation of the Republic of Kazakhstan.

2.2 Analysis of the conceptual provisions of the proposed Concept

The Concept proposes steps to improve the legal regulation of profit corporate orga-
nizations created in those legal forms that provide legal guarantees and mechanisms
to protect the rights of investors and shareholders, allow the formation of corpo-
rate groups (including transnational ones), for which effective regulatory measures
aimed both at protecting the domestic market and at promoting international (trans-
border) economic ties?. This refers to the legal regulation of profit private-law corpo-
rations, which in foreign law are called business companies or companies based on
membership using the principle of separation of membership in the corporation from
its management [ 12—15]. The issues of legal regulation of non-profit corporations, as
well as profit organizations based mainly on a personal element, which involves the
personal participation of a member of the corporation in the conduct of its affairs,
the implementation of its activities and its management (these are full and limited

' The concept of improving the civil legislation of the Republic of Kazakhstan on the basis of the
implementation of the provisions of English law. Retrieved from http://www.zqai.kz/sites/default/files/
rus_2015.pdf.

2 Ibidem
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partnerships, as well as production cooperatives) are left out of the framework of the
Concept.

The presentation of the Concept itself is preceded by a brief description of the
structure and content of the corporate legislation of the Republic of Kazakhstan, which
is currently in force. In addition, a separate section of the Concept is devoted to the
description of the development of corporate legislation in the Republic of Kazakhstan
from 1991 to the present.

The Concept itself is very extensive in content. However, all directions of the de-
velopment of legislation contained therein can be divided into three large groups. The
first group includes ideas regarding a general model for regulating corporate relations,
the structure and content of corporate legislation, as well as the basic concepts and
classifications of corporate law and corporate organizations. The second group deals
with the provisions governing the issues of corporate structure and corporate manage-
ment, and first and foremost, upon using the legal form of a joint-stock company. The
third group of ideas focuses on the institution of corporate groups as a set of provisions,
proceeding wherefrom the existence of a group of companies and the emergence of
holdings are recognized, and corporate management is regulated within the framework
of such a group of companies.

The number of proposed improvement directions is quite large. In this regard, only
some conceptual (ideological) directions of the proposed modernization and improve-
ment of corporate legislation are outlined below.

It appears prudent to proceed from the fact that it is legislation as a set of legal
provisions united by a single purpose (namely, to regulate corporate relations) that is
preserved by the source of corporate law and regulation of corporate relations; self-
regulation in this field should be substantially limited. It can be stated that corporate
law at this stage is a branch of civil legislation, the object of which is corporate relations,
regulated on the basis of general principles (fundamentals) of civil legislation by special
rules of corporate law, as well as contractual and obligatory law, other applicable legal
provisions.

The preservation of the current model of civil relations regulation was noted as
promising: general provisions of the Civil Code (general principles of civil legislation,
rules on legal entities and corporations, general provisions on property, obligations,
contracts and civil law liability) and corporate legislation based on them (on profit
organizations of corporate type of various legal forms, legislation on non-profit
organizations)'.

A legislative classification of corporate contracts, regulation of the grounds and
conditions for their conclusion, performance and termination is proposed. With that,
the features of the exclusive or combined application of the provisions of contractual

! Civil Code of the Republic of Kazakhstan. (1994, December). Retrieved from https://online.zakon.
kz/document/?doc_id=1006061
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and/or corporate law upon regulating corporate contracts still require understanding. It
will be necessary to determine how much in a certain case the corporate legislation can
take precedence over the general provisions of the Civil Code! on contracts and obliga-
tions? Can there be special features of regulation of issues of validity of corporate
contracts, can special or other grounds for the invalidity of corporate contracts be es-
tablished?

A special block includes proposals on improving regulation of the issue of liability
of company officials, the regulation of so-called derivative actions, increasing the degree
of personal and professional independence and competence of members of the board
of directors, reviewing requirements for the status of an independent director.

Among other proposals directly related to issues of organizational structure and
corporate management, the idea of an agreed withdrawal from the shareholders/mem-
bers of the company should be noted; new provisions governing changes in the com-
position of shareholders; on improving the mechanism for withdrawing from the
membership of a limited liability partnership (LLP (LLC)); regulation of remote control
in companies; improving regulation of corporate management transparency issues and
disclosing information on the company and its activities; creating a register of benefi-
ciaries of companies; improving the rules on special categories of transactions of a
joint-stock company (JSC). Additionally, it is proposed to restore full transparency in
decision-making regarding the conclusion of transactions by the company with an inter-
est in their implementation and public disclosure of information on each of them
[16-18]. It is proposed to improve the procedures of merger and separation of joint-stock
companies, the regulation of mixed forms of reorganization, as well as measures for
the efficient distribution of property remaining after the liquidation of the joint-stock
company among its shareholders.

It is separately proposed to accept the idea of the legal formation of a corporate
group on the basis of an agreement; regulate in detail all transactions between a holding
(dominant) company and a subsidiary (subordinate company). It is important to estab-
lish certain exemptions for subsidiaries included in the corporate group in terms of
corporate management issues, based on the right of the holding company to give bind-
ing instructions to the subsidiary and liability of the holding company for the obligations
of the subsidiary.

Proceeding from the abovementioned main provisions of the Concept, it can be
stated that, in spite of the expressly modernizing component, there is an inherent exces-
sive detailing that can both minimize the risks of activities of subjects of corporate
legal relations and lead to confusion in legal regulation and enforcement. It is worth
emphasizing that only subsequent drafting of the provisions, which are proposed in the
Concept, by the legislator with the participation of representatives of doctrine and

' Ibidem
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practice, will lead to the achievement of the necessary result and increase the effi-
ciency of the current corporate legislation of the Republic of Kazakhstan.

2.3 Proposals for the modernization of corporate legislation in the context of the
analysed Concept

Particular attention in the context of modernizing corporate legislation should be
given to the essence of corporate relations that it regulates. Note that currently there
is no legalized definition of the concept of “corporate relations”, however, it is pru-
dent to outline them as relations regulated by civil legislation and limit the circle
of subjects of such relations. It appears necessary to unambiguously determine that
corporate relations are those related to the establishment, membership and manage-
ment of corporations.

A clear understanding of who can be recognized as subjects of corporate relations
is important. These include: the corporation itself, its members and officers. Only they
can act as parties to a corporate dispute, and only in relation to them can the criminal
and administrative-law prosecutions for socially dangerous acts stipulated by the law
be applied. Establishment of the definitions and the list of subjects of corporate relations
is considered as inappropriate from the standpoint of universally recognized methods
of legal technology. However, the development of a single position is possible in judi-
cial practice and/or as a result of its generalization.

Profit and non-profit corporations are the majority of legal entities involved in
modern civil circulation. However, until the final abandonment of the form of state
enterprise in Kazakhstan law, the possibility of the existence of both corporate and
unincorporated profit organizations will remain. In this regard, it is deemed appropriate
to legislatively consolidate the legally relevant criteria of the corporation, determining
that the corporation is a legal entity, the founders/members of which, in exchange for
contributions to its property or charter capital, acquire the rights (or possess rights) of
membership in relation to it (this legal entity ) The content and/or scope of the concept
of “membership right” should be determined in relation to the corporation of each in-
dividual type (profit or non-profit) and each individual legal form.

The methodological approach is also important for establishing special regulation
of not only legal forms, but also of types of legal entities, since the unifying factor in
each type is not so much the organizational moment of membership in the corporation
as the permissibility or prohibition of the distribution of its income among members of
the corporation. This factor directly affects the content of membership rights, the regu-
lation of the corporation, the features of its corporate structure and corporate manage-
ment; it also conditions the impossibility of type transformations for legal entities (in
any case, the transformation of a non-profit organization into a commercial organization
is prohibited, and this must be enshrined in the Civil Code)'.

! Civil Code of the Republic of Kazakhstan. (1994, December). Retrieved from https://online.zakon.
kz/document/?doc_id=1006061
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In this regard, the law of non-profit organizations should be separately outlined,
combining the regulation of such legal entities that can be established as corporations
and in other (unincorporated) forms, in particular, institutions and foundations [19-21].
In turn, there is separate corporate legislation related to the regulation of commercial
legal entities established and operating as corporations (corporate type organizations).
It also seems appropriate to prevent the use of the same legal forms for profit and non-
profit organizations. And business companies and business partnerships should be
recognized by commercial organizations only by virtue of their respective legal form
[22]. With consideration of the foreign practices, it is reasonable to provide for clas-
sification of commercial corporations into business companies and business partnerships
in the Civil Code', as well as to ensure separate regulation of companies and business
partnerships. It is also prudent to maintain a commitment to an approach where the
legal forms of profit corporations (as well as of all profit organizations in general) should
be regulated by law, and their legally established list should be exhaustive?.

Legislative regulation of features with regard to companies recognized by legal
entities of public law (LEPL) may be permissible. At present, Kazakhstani law does
not recognize the existence of LEPL. However, if this concept is adopted, one should
bear in mind that such LEPL can be created in the legal forms provided for legal entities
of private law, including in the form of business companies. Corporate structure and
corporate management issues should be fully regulated by the legislation on companies.
Features may relate to the regulation of issues regarding the grounds for their establish-
ment, determination of special legal capacity, control over the achievement of the
creation purposes and grounds for termination of activity.

At the same time, considering the diversity of types of entrepreneurial activity, it
appears to be appropriate to consolidate the concept of “national corporate management
standard” (“NCMS”) in the field of entrepreneurship and to allow the creation of such
non-statutory legal standards as well as model internal corporate acts (such as, for in-
stance, model code of corporate management, regulations on company bodies, regula-
tions and methodologies) by an authorized entity in order to promote the improvement
of practices of corporate management and improve the investment attractiveness of
Kazakhstani companies. Of course, such NCMSs should not contradict the legislation
as the minimum mandatory standard.

A certain acceptability may be gained by the idea of legislative classification of the
NCMS as mandatory for certain categories of companies (for example, depending on
the type of activity it performs, being listed on a stock exchange, circulation of its shares
in trading or quotation systems of the OTC market, the circle or number of its share-

! Civil Code of the Republic of Kazakhstan. (1994, December). Retrieved from https://online.zakon.
kz/document/?doc_id=1006061

2 The concept of the legal policy of the Republic of Kazakhstan for the period from 2010 to 2020,
approved by Decree of the President of the Republic of Kazakhstan. (2009, August). Retrieved from http://
www.adilet.gov.kz/ru/policy-documents.
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holders, other circumstances) and recommendatory (including referring to them model
corporate acts as well). With that, it will be necessary to determine by whom and in
what cases NCMSs of a certain kind must or might be accepted, and what are the con-
sequences of their non-compliance.

Legislative identification of decisions of meetings in the Civil Code as the basis for
the emergence of civil rights and obligations will facilitate the introduction of legal
certainty in relations connected with corporate management, reduce the number of
corporate disputes, increase the degree of responsibility of corporation members and
its officers for the proper exercise of their membership rights and company management
responsibilities, and in general will improve the quality of corporate legislation, and
will also facilitate its convergence with the legislation of developed countries and
countries that are major economic partners of Kazakhstan'.

The aforementioned register of legal entities is one of two public registers that are
of importance to joint-stock companies. To confirm and exercise the rights of sharehold-
ers with respect to shares, the register of securities holders is of legal significance.

In the legislation, it is prudent to unambiguously determine that the formation of
the bodies of the company is the responsibility of its founders, subject to execution
upon deciding to establish a company. The obligation of the members/shareholders of
the company to ensure the continuity of proper management of the company should be
established separately. Effective mechanisms should be created in order to encourage
or coerce the members/shareholders to form company bodies at any time during the
company's activity, when it becomes necessary. This is especially important for joint-
stock companies, as well as for any other public interest companies.

Regarding the corporate structure regulation issues, it is proposed to strictly follow
the principle of separating membership from management, to narrow the competence
of the general meeting, the model of mixed regulation of the issue of the applicable
corporate structure of the company, as well as to bring the regulated corporate structure
models in line with the models applied in developed jurisdictions.

CONCLUSIONS

The analysed Concept, developed with consideration of varied doctrinal approaches
and positive foreign experience, facilitated the formation of a comprehensive idea
of the necessity for modernization and high-quality reform of the current corporate
legislation of the Republic of Kazakhstan, as a result of which the following conclu-
sions were proposed.

The necessity of excluding unreasonable impact on corporate relations via provi-
sions of criminal and administrative law is argued: public-law sanctions should
be applied only in cases of deliberate illegal actions against property and proprietary

' The Concept of Improving the Legislation of the Republic of Kazakhstan. Retrieved from http://

www.zqai.kz/sites/default/files/rus 2015.pdf
®
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interests of corporate relations entities that are unable to enjoy civil-law remedies in
the absence of direct legal relationship with the offender.

It is proved that the legal status of joint-stock companies and limited liability com-
panies (superadded liability companies) should be regulated by independent laws, and
the approach used in the current legislation to regulate the features of legal entities from
these legal forms appears to be prudent. A separate law should regulate the legal status
of business partnerships in the form of a full and limited partnership, without extending
the provisions general for them to companies with limited and superadded liability. The
legal status and corporate management system in a joint-stock company should be
governed primarily by imperative regulations. In turn, LLCs and SLCs can be used for
start-up businesses, small and medium enterprises. Regulation of the legal status of
such companies may be more dispositive and, in many matters concerning the formation
of a corporate structure and performing corporate management, allow their members
to take more initiative and establish rules at their discretion to the extent permitted by
law, without violating third party rights and public policy.

It was stated that corporate legislation should constitute the minimum standard for
creating a corporate structure and regulating relations within the framework of corporate
management. With that, such a standard should be common for all companies of the
corresponding legal form (JSC or LLC), regardless of which entity is its major share-
holder/member. In this regard, it seems prudent to establish a rule on the uncondi-
tional applicability of the legislation on companies to any joint-stock companies and
limited liability companies with the exception of companies belonging to corporate
groups that are governed by special rules on corporate groups, regardless of whether
these companies some are part of a certain corporate group provided for by law or aris-
ing by force of law. Furthermore, such legislative exceptions should also be common
in application to any corporate groups.
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];[,I/IBIJ\])HI/II;’I KOJEKC PECITYBAIKH BINOPYCb:
IMMPOBAEMH I HAIIPAMKH PED®OPMYBAHHA

AnoTauis. Pisens 10puouyno-mexuiuHoi 00CKOHANI0CMI YUBIIbHO20 3aKOHOOABCMEA 6 Mill Uil
IHWIl Kpaini 8 3HAUHIN MIPI 8USHAYAEMbCA KOHKPEMHO-ICIOPUYHUMU MEeHOeHYIAMU | npobiie-
Mmamu tioeo Gyuxyionyeanusn. Cb0200HI 20106HOI0 THHOBAYIIUHOIO dOMIHanmoI0 05l Pecnybnixu
Binopyco ¢ popmysanns adexeamnoi cucmemu pepopmosano2o yugiibHo2o 3aK0HO0ABCMEA.
Y ce6o10 uepey, Lusinonuii kooexc Pecnybniku Binopyce, 6e3ymo6Ho, € Cymmesum 00CAeHEeHHAM
BIMYUSHAHUX YUBLIICMIB, AK GUEHUX [ NDAKMUKIB, MaK I 3aKoH00asyis. Ane, sk i OyOv-akuil 3a-
KOM, 8IH GUKAUKAE OEsKI nUmMaHusa i mpyoHowi 6 tioco 3acmocyeanui. Tomy ocnosna mema po-
bomu nonsicac 6 momy, wob Ha nNiOCmMagi OOCIIONCEHHs MeOPEMUKO-eMIIPULHO20 MAMeEPIay
Po3Kpumu 0cobausocmi, npobiemu ma Hanpsamxu pepopmyeanns L{uginbrnoeo kooexcy Pecnyo-
siku Binopyce, i3 8uSHaueHHAM Micys Yb0o20 KOOUDIKOBAHO20 HOPMAMUBHO-NPABOBO2O AKNY
8 HAYIOHANbHIU cUCmeMi YUBITbHO20 3aKOH00A8cmaa. J{na 00CACHeH A 8U3HAYEHOT Memu 8u-
KOpUCmMaHo OidneKmudHuil, NOPIGHAIbHO-NPABOSULL, ICIOPUKO-NPABOSULL, (POpMATbHO-002Ma-
MudHUl Memoou 0ocniodxcens. Becmanosneno, wo 6 nopmax Lusinbnozo kooexcy Pecnyoniku
binopycw icuye samina deghiniyii ma npasoeoi cymuocmi hyHOAMeHMAanbHO20 NPUHYURY 8ePXO-
8eHCMBA NPAsa, KA HALeNHCUMb 00 0008'13K08020 NPUBEOeH s Y BIONOBIOHICIb 3 HOPMAMU
MINCHAPOOHO-NPABOGUX aKkmis. Buznaueno, wjo YuHHU KOOEKC MA€ NOCAIO06HY | OPSAHIUHY
apximekmoHiKy, npome, He36AXHCAIOYU HA NPO2PeCcUsHe NPABOGe PecyNI08AHHS 8 NOPIGHAHHI
3 kpainamu-yyacnuyamu CHJJ, sumazae axicnoi modepHizayii, nepe2nady 0esaKux noioiceHbs
i nioxodie 00 MayMaveHHs NOHAMIUHO-KAMe2opiaibHO20 anapanty @ KOHMeKcmi peaill Cb02o-
Oennsi. Y pobomi agmopom 3anponoHo8aHo HaAnpsimu 600CKOHALeHHs L[ueinbHo20 KoOeKkcy
Pecnybnixu Binopyce (8paxyeanns npakmuku 3aCmocy8aHus YUBIIbHO20 3AKOHOOABCMEA
3 Memoto YHIQIKayii miymaienHs HopMm, 3aKPINIeHHA HOBUX THCIUMYmMI8 YUBLIbHO20 Npasd,
iHmencupixayis mpaHckopooHHO20 CRIEPODIMHUYMEA 6 chepi pehopmysans YULibHO20 3a-
KOHOOABCMea).

Kurouosi ciioBa: pehopmyBaHHS 3aKOHOJABCTBA, IIMBITFHE 3aKOHOJABCTBO, MOHATIHHO-KaTe-
ropiaJibHUH anapar, IPUHIKIT BEPXOBEHCTBA NpaBa, I1o0ai3ais.
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CIVIL CODE OF THE REPUBLIC OF BELARUS:
ISSUES AND DIRECTIONS OF REFORM
Abstract. The level of legal and technical perfection of civil legislation in a particular country

is largely determined by specific historical tendencies and the problems of its functioning. Cur-
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rently the main innovative dominant for the Republic of Belarus is the formation of an adequate

system of reformed civil legislation. In turn, the Civil Code of the Republic of Belarus, of course,

is a significant achievement of domestic civilists, both scientists and practitioners, and lawmak-

ers. However, like any law, it raises some issues and difficulties in its application. Therefore, the
main purpose of the paper is to reveal the features, issues and directions of reforming the Civil
Code of the Republic of Belarus proceeding from the research of theoretical and empirical
material, to determine the place of this codified statutory instrument in the national system of
civil legislation. To achieve this purpose, dialectic, comparative law, historical-law, formal and
dogmatic research methods were applied. It is established that in the provisions of the Civil
Code of the Republic of Belarus there is a substitution of the definition and legal essence of the

fundamental principle of the rule of law, which must be brought in line with the provisions of
international law regulations. It is determined that the current code has a very consistent and
organic architectonics, however, despite the progressive legal regulation in comparison with

the CIS countries, it requires high-quality modernization, a review of some provisions and ap-

proaches to the interpretation of the conceptual and categorical framework in the context of
today's realities. In the article, the author suggests improvement directions for the Civil Code
of the Republic of Belarus (with consideration of the practice of applying civil legislation with

the purpose of unifying the interpretation of provisions, consolidation of new civil law institu-

tions; intensification of transborder cooperation in the field of civil law reform).

Keywords: legislative reform, civil legislation, conceptual and categorical framework, rule of
law principle, globalization.

INTRODUCTION

The state of civil society and civil legislation is traditionally perceived and evaluated
proceeding from the definition of the role and significance of the civil code in a given
state. This idea permeates the works of the civilistic scientist N.S. Kuznetsova, who
notes that “the civil code of any country reflects the values of a particular society,
allows to determine the ideological and property basis on which this society plans
to build its development and its future. Moreover, such a codified act is not only the
main act of civil law, but also the basis for the entire system of private law, the code
of life for the entire civil society” [1].

It is noteworthy that the Civil Code of the Republic of Belarus (hereinafter referred
to as “the Civil Code of Belarus”) was developed on the basis of the Model Civil Code
for the CIS Member States, and, being simultaneously generally adopted in 1998, en-
tered into force by a general rule on July 1, 1999'. The Republic of Belarus, of course,
correlates itself with the Romano-German legal family through the legalization of “the
rights of the countries of the civil code”. As a codified act in the field of civil law
regulation, the Civil Code of Belarus fixes the main principles of civil legislation, and
also reveals their content, which has been repeatedly noted in the works of domestic
and foreign law researchers, especially in a positive way [2—5]. With that, it is unam-

! Civil Code of the Republic of Belarus. (1998, December). Retrieved from http://pravo.by/docume
nt/?guid=3871&p0=hk9800218
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biguous to determine whether the Civil Code of Belarus is the main act of civil legisla-
tion, as it is, in particular, directly defined in para. 2 of Art. 4 of the Civil Code of
Ukraine' is impossible [6]. This issue is being actualized in connection with a compre-
hensive review of the Civil Code of Belarus, which resulted in a Draft Law on amend-
ments to certain codes submitted for public discussion?.

This context determines the purpose of the article, which, proceeding from the re-
search of theoretical and empirical material, is to reveal the features, issues and direc-
tions of reforming the Civil Code of the Republic of Belarus, determining the place of
this codified statutory instrument in the national system of civil legislation.

1. MATERIALS AND METHODS

The versatility, variability and diversity of civil law regulation of the relevant legal
relations conditioned the use of a set of general scientific and special scientific meth-
ods of cognition of state legal phenomena and processes, which, in turn, ensured an
objective analysis of the issue under research, as well as the reliability of the results
and conclusions. The methodological basis of the article is formed by such methods
as: dialectical, comparative law, historical-law, analysis and synthesis, dogmatic,
analogy, legal modelling, linguo-legal, structural and functional, induction, deduc-
tion, formal and dogmatic, logical, prognostic and other.

The leading method in the research process was the dialectic method of cognition
of phenomena and processes, which facilitated the determination of the state, directions
and prospects for the development of scientific research and legislative developments
in the field of improving the civil legislation of the Republic of Belarus in general, and
the Civil Code in particular. Application of special epistemological methods (linguo-
legal, structural and functional) assisted in performance of the analysis of the regula-
tory material connected with the research topic, forming the basis for the development
of an original list of the most relevant issues of improving the Civil Code of the Re-
public of Belarus.

A special place is also occupied by the comparative law method, which was applied
in the process of comparative analysis of the scientific and legislative development of
the issues of formation, existence and development of a civil law system in the terri-
tory of our state and the member States of the Eurasian Economic Union in order to
identify positive legislative practices that would be appropriate and eligible for ap-
probation in the Republic of Belarus, with consideration of the specificity of the do-
mestic legal system and realities. In addition, this method provided an opportunity to
outline substantial issues and shortcomings in the current Civil Code of the Republic
of Belarus.

' Civil Code of Ukraine (2003, June). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15
2 Amending Certain Codes of the Republic of Belarus”. Retrieved from http://forumpravo.by/files/
nczpi_zakon proekt izmenenija_v_kodeksi.pdf.
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The historical-law method was applied upon the research of the genesis of the for-
mation of the civil legislation system of the Republic of Belarus and the features of the
formation and change of architectonics and provisions of the Civil Code of the state;
analysis and synthesis methods were used to establish the substance and content of the
Civil Code of the Republic of Belarus, the criteria affecting its current and future trans-
formations. In addition, these methods allowed to determine the variability of legal
definitions of concepts stipulated by the Civil Code of the Republic of Belarus, as well
as the multivariance of doctrinal approaches to the outlined issue. Using the dogmatic
method, conclusions were formulated in accordance with the purpose of the research.
The analogy method facilitated, with consideration of foreign practices, the conclusion
on the necessity of improvement of the domestic civil legislation system, the develop-
ment and adoption of the Concept of the civil legislation reform of the Republic of
Belarus on the basis of a single set of backbone reform factors.

Upon formulating legislative proposals, a normative-semantic technique, logical
methods of cognition, and the method of legal modelling were employed. The methods
of induction and deduction provided the definition of the formation of a system of re-
formed civil legislation — the main innovative dominant for the Republic of Belarus
that is adequate to state interests and balanced, factoring in the national factors of the
evolution of society. The formal dogmatic method was applied in the interpretation of
legal categories, as a result of which the conceptual and categorical framework of
civil legislation was improved and refined. The logical method was used as a universal
means of argumentation of scientific conclusions in the field of reforming the Civil
Code of the Republic of Belarus in the context of the indicated problematics. The prog-
nostic method was used to determine the prospects for the development of civil legisla-
tion directed at the establishment of a system of effective legal support for the legal
relations of individuals, society, and the state, with consideration of the latest ap-
proaches to the methods of legal regulation and testing of foreign positive experience.
Such a comprehensive use of methodological procedures has several advantages in
terms of the stated problematics and allows a more thorough analysis of the issues and
directions of reforming the Civil Code of the Republic of Belarus.

The theoretical and empirical basis of the research is formed by the Constitution of
the Republic of Belarus, the Civil Code of the Republic of Belarus, the provisions of
civil legislation of the researched republic and other states, international regulations
and standards, monographic and periodic literature, the results of the author's personal
research.

2. RESULTS AND DISCUSSION

Before moving on to the issues and features of the Civil Code of Belarus, it would
be prudent to initially note its architectonics. Thus, this code contains 8 sections, 75
chapters, 1153 articles. Its structure is very consistent and organic. However, despite
the very progressive legal regulation — for example, in contrast to the Civil Code of
L ]
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Ukraine!, the Civil Code of Belarus? legalizes franchising, — lately some provisions
have been increasingly regarded as archaic. Thus, not all legalized provisions cor-
respond to the challenges of globalization and the development of a digital economy.
It should be noted that representatives of the doctrine, practice and lawmakers have
been working on improving the content of the Civil Code of Belarus for several
years with the goal of organically correlating it with other acts of civil law, eliminat-
ing inaccuracies and modernizing in the context of intensive transformations of civil
legal relations. Nevertheless, the concept of reforming the civil code is constantly
undergoing changes, as a result of which, many concepts do not receive an adequate
coverage in the legislation and their logical consolidation at the national level.

Another concerning point is the multivariance of approaches to modernizing the
provisions of the Civil Code of Belarus, which leads to conflicts in legal regulation, as
well as a distortion of international standards in the process of their adaptation. In par-
ticular, the foundations for the implementation of international principles and features
of civil law regulation in the Civil Code of Belarus have not yet been developed and
legalized, but are demanded by the realities of today.

In this context, special attention should be paid to the consolidation of the rule of
law principle in the code, which, according to civilists, only fragmentarily corresponds
to the doctrinal approaches and its modern interpretation developed by the interna-
tional community.

The principle of the rule of law, in accordance with the provisions of the Report of
the European Commission for Democracy through Law “On the Rule of Law” (Stras-
bourg, 4 April 2011, study 512/2009) [7; 8], is a fundamental value. The concept of the
rule of law pervades both the national and international levels, is one of the fundamen-
tal values of the Council of Europe, acts as the basis for the adoption of UN documents,
is enshrined in the preamble to the Treaty on the European Union and other EU docu-
ments. The rule of law in itself forms an integral part of any democratic society, and,
in particular, requires that all officials treat everyone with respect for their dignity,
respecting the principle of equality, rationally and on the basis of law, and that everyone
has the opportunity to appeal against any decisions in independent and impartial courts.
In the recent past, as the report draws attention, the essence of the rule of law in some
countries was distorted to the point where it became equivalent to such concepts as
“rule by law” or “rule by the law”. Such forms of interpretation introduce the possibil-
ity of justifying the authoritarian actions of governments and do not reflect the true
meaning of the term “rule of law”. A.S. Dovgert points out, emphasizing that the rule
of law acquires semantic meaning only when the rule and the law are not identified,
and it means the application of positive law created by people — a natural one, which
limits the power of the state and is a measure of positive law [9]. The Venice Commis-

' Civil Code of Ukraine (2003, June). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15
2 Civil Code of the Republic of Belarus. (1998, December). Retrieved from http://pravo.by/docume
nt/?guid=3871&p0=hk9800218
@
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sion offers a generalized understanding of the rule of law, highlighting its constituent
aspects such as legality, legal certainty, prohibition of arbitrariness, respect for human
rights [1].

It is noteworthy that in the Civil Code of Belarus, the specified provisions are ex-
pressed through principles of civil legislation, initially established as the fundamental
(Art. 2 of the Civil Code of Belarus), based on the natural behaviour of people in soci-
ety: presumed good faith and reasonableness; inviolability of private property, designed
to act as a guarantor of the stability of property relations, which form the basis of
property turnover; freedom of contract, which is enshrined not only as a special prin-
ciple of contract law (Article 391 of the Civil Code of Belarus), but also as a general
principle of behaviour for all participants in civil circulation, the inadmissibility of
arbitrary interference in private affairs; unimpeded implementation of the protection of
civil rights, ensuring their restoration, judicial protection. The new Law of the Repub-
lic of Belarus dated July 17, 2018 “On Regulations”' summarizes and reflects these
aspects as the main principles of rule-making, in particular, such as the principle of
legality, protection of the rights, freedoms and legitimate interests of citizens, legal
entities, social justice, stability of legal regulation. Proceeding from the legalized in-
terpretation of the contents of the Civil Code of Belarus?, it can be stated that in fact
there is a substitution of the principle of the rule of law with the principle of legality.
This circumstance produces its direct impact on law enforcement, which, inter alia, is
associated with the assessment of the dispositivity in the civil law of Belarus, which
forms an integral and indisputable feature of the method of civil law regulation.

The issue of dispositivity as a principle of regulation and enforcement remains quite
debatable to this day, which is caused by many factors, including the methods used to
interpret provisions as imperative or dispositive. A very positive example of the settle-
ment of this issue is the Civil Code of Ukraine®, which contains a provision that allows
parties to derogate from other provisions of civil legislation and regulate their relations
at their own discretion (p. 1 of para. 3 of Art. 6 of the Civil Code of Ukraine). Further-
more, there is a clear certainty of situations when the application of the above provision
is prohibited (p. 2 of para. 3 of Art. 6 of the Civil Code of Ukraine). Thus, the disposi-
tivity of the rule laid down in the provision is being presumed. In turn, in the Republic
of Belarus, courts proceed from a literal interpretation. Thus, a provision is recognized
as dispositive if it expressly provides for it; accordingly, a provision acquires a dis-
positive nature only by the will of the legislator, if it contains a direct indication of that.
As arule, in the wording “unless otherwise provided for by the agreement” offers vari-
ants (alternatives) of behaviour that can be selected by the subject of law [10]. Without

! Law of the Republic of Belarus “On Regulations: Law of the Republic of Belarus”. (2018, July).
Retrieved from http://pravo.by/document/?guid=3961&p0=H11800130

2 Civil Code of the Republic of Belarus. (1998, December). Retrieved from http://pravo.by/docume
nt/?guid=3871&p0=hk9800218

3 Civil Code of Ukraine (2003, June). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15
®
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a doubt, such an approach, being the rudiment of the Soviet past, does not contribute
to convergence with developed civil law and order, it requires rethinking and change.
In the context of this question, we would like to quote N. S. Kuznetsov, who repeat-
edly drew attention to the fact that the analysis of the mechanism of the influence of
civil law on public relations, the application of civil law provisions (dispositive, im-
perative), interpretation of civil law provisions are of particular importance [11]. It can
be stated that this wording of the Civil Code of Belarus requires a qualitative review of
the conceptual and categorical framework, in particular, the adaptation of terminology
to international standards and fundamental principles of law.

The next shortcoming of the analysed codified regulation should be recognized in
the legal regulation of acts of civil legislation in time. One of the fundamental tenets
that ensures the stability of civil relations is based on the universally recognized rule
according to which acts of civil legislation are not retroactive (do not have a retrospec-
tive effect), does not apply in Belarus in the field of contract law. According to para. 2
of Art. 392 of the Civil Code "if, after the conclusion and prior to the termination of
the agreement, an act of legislation is adopted that establishes binding rules for the
parties, other than those that were in effect upon the conclusion of the agreement, the
terms and conditions of the concluded agreement shall be brought in line with the leg-
islation, unless otherwise provided for by law." If the parties fail to introduce the cor-
responding changes in the agreement, the court, by its decision, approves the necessary
changes to the agreement from the moment the act of legislation enters into force, es-
tablishing rules binding on the parties, other than those that were in effect upon the
conclusion of the agreement. In the absence of appeals to the court and failure to amend
the agreement by the parties themselves, the parties should, from the moment it enters
into force, apply the corresponding provision of the legislation instead of the terms and
conditions of the agreement that contradict the legislation, unless such provision is
dispositive, applicable insofar as the agreement of the parties does not establish other-
wise. It is noteworthy that the general rules on the operation of civil legislation in time
were proposed to be excluded from the Civil Code of Belarus altogether, while the
provisions on the agreement and legislation in accordance with the draft Law on amend-
ments to the Civil Code of Belarus are subject to revision proceeding from the general
principle that "the legislative act has no retroactive effect".

In the context of the specified substantial shortcomings, one should understand the
place of the Civil Code of Belarus in the system of national civil legislation. A com-
prehensive analysis of the legal regulation of civil relations gives grounds to argue that
the Civil Code of Belarus does not possess the highest legal force in regulation of such
relations and is only one of the legislative acts of the first level of the civil legislation
system'. The given approach fully covers the specificity of the national legislation

! Resolution of the Plenum of the Supreme Economic Court of the Republic of Belarus “On the ap-
plication of the provisions of the Civil Code of the Republic of Belarus governing the conclusion, amend-
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system, which is significantly more complicated than the conventional approaches
generally accepted within the framework of the continental system of law, as it obliges
to consider not only the correspondence between the acts of the first and second levels
of the system (other acts of civil legislation that must correspond to legislative acts),
but also the acts of the first level of the system, represented in accordance with Art. 3
of the Civil Code of Belarus, by the Constitution of the Republic of Belarus, laws, in-
cluding codified ones, by decrees and orders of the President of the Republic of Be-
larus.

With reference to the relationship between the laws, the author draws attention to
the fact that until recently the Law of the Republic of Belarus “On Regulations” deter-
mined that the Civil Code of Belarus possesses a greater legal force in relation to other
codes and laws containing civil law provisions (Art. 10 of the previous Law of the
Republic of Belarus “On Regulations” dated January 10, 2000)'. Since February 1,
2019, this provision has been excluded from the legislation, although de facto it had
not been applied before. Administration of law confirms the approach of subsidiary
(unless otherwise provided for) application of the Civil Code of Belarus not only to
relations directly named in the Civil Code of Belarus (family, labour, land relations,
relations on the use of other natural resources and environmental protection). It is worth
mentioning that, within the framework of the Working Group on Amendments to the
Civil Code of Belarus, the issue of expanding this list by relations in the banking sector
was considered. To date, the issues of correlation of provisions contained in the Civil
Code of Belarus and the Banking Code of the Republic of Belarus (hereinafter referred
to as "the Banking Code of Belarus) are very relevant. A case in point here is the regu-
lation of the issue of increased interest on the use of a loan (credit). In accordance with
the Banking Code of Belarus, the increased interest is considered as a payment for a
loan, proceeding from the provisions of the Civil Code of Belarus — as a measure of
civil law responsibility. Therefore, there are inaccuracies in legal regulation and ap-
proaches to the interpretation of legal provisions as such in industry legislation.

Without delving into theoretical considerations about the relationship between the
Civil Code of Belarus and the unipersonal acts of the Head of State, we shall only state
that in accordance with Belarusian legislation, the Civil Code of Belarus must comply
with the temporary decrees and orders adopted by the President of the Republic of
Belarus. To date, such a provision of the Civil Code of Belarus in the civil legislation
system is no longer challenged by law enforcement practice and is quite unambigu-
ously covered in the resolution of the Plenum of the Supreme Economic Court of the
Republic of Belarus No. 16 dated December 16, 1999 “On the application of the provi-
sions of the Civil Code of the Republic of Belarus governing the conclusion, amendment

ment and termination of agreements”. (1999, December). Retrieved from http://pravo.levonevsky.org/
bazaby/org450/basic/text0104.htm

! Law of the Republic of Belarus “On Regulations: Law of the Republic of Belarus”. (2018, July).
Retrieved from http://pravo.by/document/?guid=3961&p0=H11800130
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and termination of agreements”!, according to which "a decree or an order of the
President of the Republic of Belarus, issued not in connection with the authority
granted by law to publish them and having discrepancies with the Civil Code of Be-
larus or other law, should be applied by economic courts as acts of higher legal force
in relation to the Civil Code of Belarus or another law, regardless of the date of entry
into force of the decree or the order" (para. 1) [12]. Taking the intended purpose for
granted, in particular, of such legislative acts as temporary decrees, the question arises
regarding the assessment of the situation for compliance with the characteristics high-
lighted in the special literature, namely, extraordinary (i.e., the presence of special
necessity) and the exceptional character of such legal acts predetermined by this (i.e.
other methods of settlement cannot provide the proper effect) [13]. It can be stated that
only in the aggregate the specified signs can become the basis for the urgency of an
emergency change in the foundations of civil law regulation enshrined in the Civil Code
of Belarus (this applies not only to decrees, but also to orders as legislative acts compet-
ing with the Civil Code of Belarus). In this context, it is very difficult to find reasoning
for provisions of the Civil Code of Belarus regarding the restriction in court of the rights
of an individual as a result of its participation in gambling, by virtue of which it puts
himself and(or) its family in a difficult financial situation, which does not fit into the
legal constructions (Decree of the President of the Republic of Belarus dated August
25,2016 No. 319), the statement of certain period of inconsistency of the regulations
of Art. 300 of the Civil Code of Belarus with the Decree of the President of the Repub-
lic of Belarus “On the Priority for Repayment of Claims on a Monetary Obligation”
(before bringing them in line with the provisions of the decree). In fact, the prevalence
of the provisions of acts adopted by the President of the Republic of Belarus over the
provisions of the Civil Code of Belarus does not comply with generally recognized
civilistic standards of legal regulation, thereby creating a build-up of provisions and
difficulties in law enforcement.

In the context of the problematics under consideration, the issue of using the
mechanism of raft adoption of amendments to the legislation deserves special atten-
tion. Thus, the issue has become especially relevant today, when the raft adoption of
amendments to the legislation leads to the fact that the Civil Code of Belarus transforms
into a service act that adjusts itself to other legislation and does not set the basis for
legal regulation. For instance, an inexplicable, from the standpoint of economic and
practical significance, situation of the exercise of the rights to dispose of property by
non-owner legal entities occurred in connection with the adoption of the Law dated
July 12,2012, directed at the improvement of the regulation of collateral relations. As
a result, special rules on collateral, which were introduced in the Civil Code of Be-

' Resolution of the Plenum of the Supreme Economic Court of the Republic of Belarus “On the ap-
plication of the provisions of the Civil Code of the Republic of Belarus governing the conclusion, amend-
ment and termination of agreements”. (1999, December). Retrieved from http://pravo.levonevsky.org/
bazaby/org450/basic/text0104.htm
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larus, split the general concept of disposing of property by subjects of operational
management rights.

In the context of global trends towards alignment and harmonization of legislation,
the issue of the relationship between civil legislation and international law provisions
remains very problematic for Belarus. Within the framework of the research we shall
note that recognition of the priority of universally accepted principles of international
law, including the principle of the obligatory performance of international treaties
(pacta sunt servanta), is not tantamount to recognition of the priority of the regulations
of international treaties [14]. This position fully correlates with the current legislation
of the Republic of Belarus, including the Civil Code of Belarus. In accordance with
Art. 6 of the Civil Code of Belarus (as amended), “the Republic of Belarus recognizes
the priority of generally recognized principles of international law and ensures compli-
ance of the civil legislation with them. The civil law provisions contained in the inter-
national treaties of the Republic of Belarus that have entered into force form an integral
part of the civil legislation in force on the territory of the Republic of Belarus and are
subject to immediate application, unless it follows from the international treaty that the
application of such provisions requires the publication of an interstate act, and have the
force of that legal act, which expresses the consent of the Republic of Belarus to be
bound by the relevant international treaty.” Thus, in the field of regulation of civil rela-
tions, the legislator does not prioritize the provisions of international treaties; the
strength of an international treaty regulating civil relations is determined by that act
which implements the international treaty in the domestic legislation (law, presidential
decree, government decree) [15-17].

Planned changes to Art. 6 Civil Code of Belarus, submitted for public discussion,
once again actualized the issue of the application of international treaties upon regula-
tion of civil relations. It is noteworthy that, factoring in the new version of the Law “On
international treaties of the Republic of Belarus” dated May 11, 2018', international
treaties in the field of civil law regulation are no longer recognized as part of the current
national legislation, and, consequentially, are not implemented in national system, but
are applied by virtue of expressing consent to their obligatory nature. The draft law on
amendments to the Civil Code of Belarus proposes to conceptually change the general
approach, setting forth in the Civil Code of Belarus the absolute priority of the rules,
which are established in international treaties, over the rules contained in civil legisla-
tion. At first glance, such an innovation will be the logical result of natural progressive
development. However, we cannot but take into account that the general rule contained
in the updated Law on international treaties remains the same: “the provisions contained
in international treaties of the Republic of Belarus have the force of the regulation,
which expresses the consent of the Republic of Belarus to be bound by a corresponding

! Law of the Republic of Belarus “On International Treaties of the Republic of Belarus”. (2018, May).
Retrieved from http://pravo.by/document/?guid=3871&p0=h10800421
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international treaty” (Art. 36), which gives rise to issues of a doctrinal nature, in par-
ticular, those related to the issue of relationship between national law and domestic
legislation, the formation and contents of the latter, and the practical application of
complex regulations [18-21].

Highlighting the features of the Civil Code of Belarus as a codified legislative act
in the field of civil law regulation, it is noteworthy that over 60 times it has undergone
changes, varying in degrees of depth and coherence. It has already become a tradition
to receive amendments to the Civil Code of Belarus twice a year (July, December),
moreover, there could be several laws within the framework of one session of the Par-
liament. At the same time, official recommendations appeared back in 2016, directed
at stabilization of the legislative activity. In accordance with the order of the Prime
Minister of the Republic of Belarus, the Chairperson of the Council of the Republic of
the National Assembly of the Republic of Belarus, the Chairperson of the House of
Representatives of the National Assembly of the Republic of Belarus, the Head of the
Administration of the President of the Republic of Belarus, the State Secretary of the
Security Council of the Republic of Belarus No. 22pa/113p/19/4/53pc6 dated March
25,2016 “On improving the quality of legislative activity” (para. 5.3)" it was established
that laws should be amended, as a rule, no more than once every two years, amendments
to the Code may be introduced, if necessary, no more than once a year. In the new Law
"On Regulations", which came into force on February 1, 2019, as a measure to ensure
the stability of the legal system, it is stipulated as a general rule that amendments to
regulations may be introduced no earlier than a year after their adoption (Art. 35)°.

The matter of a comprehensive review of the Civil Code of Belarus is connected
with the approval by Decree of the President of the Republic of Belarus No. 9 dated
January 10, 2018 of the Plan for drafting laws for the current year. In accordance with
the new legal regulation, conceptual issues of interpretation of legal texts and practice
of law enforcement, it is prudent to single out the following areas for improving the
Civil Code of Belarus.

1. Factoring in the enforcement practices, the actualization of which is justified by
the conflicting approaches of the courts to the interpretation of the current legislation,
wherein the literal interpretation prevails, sometimes without the consideration of the
nature and functional purpose of the legal provision or legal phenomenon. In general,
as was indicated above, this is manifested in determining the boundaries of the dis-
positive behaviour of participants in a civil law relationship, based on the absolutization
of the criterion "unless otherwise provided for by consent of the parties." On the other

' Decree of the Secretary of State of the Security Council of the Republic of Belarus “On improving
the quality of legislative activity”. (2016, March). Retrieved from http://mfa.gov.by/upload/12/nekoto-
rie%20punkti.pdf

2 Law of the Republic of Belarus “On Regulations” (2018, July). Retrieved from http://base.spinform.
ru/show_doc.fwx?rgn=108640

> Decree of the President of the Republic of Belarus “On approval of the plan for drafting laws for
2018”. (2018, January). Retrieved from http://pravo.by/upload/docs/op/P31800009 1515790800.pdf
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hand, in some cases, we can observe changes of a cardinal nature in the interpretation
of the institution in the absence of any objective legal prerequisites, which, as an ex-
ample, has occurred with regard to the permissibility of applying such a method of
securing performance of obligations as an advance to a preliminary contract (conclusion
from practice changing court decisions: the legislation does not contain provisions
prohibiting the security of an advance for a preliminary agreement).

2. The consolidation of new civil law institutions. This is primarily connected with
the entry into force on March 28, 2018 of the Decree of the President of the Republic
of Belarus dated December 21,2017 No. 8 “On the development of the digital economy’”,
which has already been called unprecedented (at least in the post-Soviet and East Eu-
ropean territory) [22; 23]. The subject of legal regulation of the Decree are public rela-
tions in the field of high technologies, designed for the use with the participation of a
special subject composition of such relations — residents of the High Technology Park
(HTP). At the same time, new institutions and phenomena for Belarus, such as options,
convertible loans, were originally planned to be used as universal, which implies ex-
panding the scope of legal regulation through the Civil Code of Belarus. In addition,
certain provisions of the Civil Code, which are established and perceived as tradi-
tional, conflict with the provisions of the already existing Decree No. 8 (for example,
in terms of permissibility of irrevocable and unlimited power of attorney), which, ac-
cordingly, involves the correction of the provisions of the Civil Code.

3. Unification of civil legislation in the context of combining the legal regulation
of the Member States of the Eurasian Economic Union, which is a general tendency of
improvement of Belarusian legislation.

In this context, it is necessary to mention the significant influence of the experience
of Russian colleagues in the field of implementation of the Concept for the Develop-
ment of Civil Legislation of the Russian Federation adopted back in 2008. E.A Sukha-
nov, upon giving an assessment of the reform of the Civil Code of the Russian Federa-
tion, drew attention to the fact that in essence the Concept identified three main aspects
of work: 1) improvement of civil law registration of proprietary relations (property
law); 2) clarification of the status of legal entities (corporate law); 3) factoring in the
accumulated judicial practice (to a large extent concerning the law of obligations) [24].

In turn, as the result of the activity of the Working Group on Amending the Civil
Code of Belarus displays, property law was practically not subjected to adjustments;
the updating of legislation on legal entities has quite a reserved nature, being based on
existing legislation and not providing for major changes [25]. At the same time, the first
version of the draft law “On Amending Certain Codes of the Republic of Belarus™ [26]
proposes a number of fundamentally important, in some cases conceptual changes and
amendments to the Civil Code of Belarus, which in general allows us to talk about its

' Decree No. 8 “On the Development of the Digital Economy: Decree of the President of the Repub-
lic of Belarus”. (2017, December). Retrieved from http://president.gov.by/ru/official documents ru/view/
dekret-8-ot-21-dekabrja-2017-g-17716/
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reform. Within the framework of the General Provisions, these are: changing the ap-
proach to the matter of correlation of national civil legislation and international treaties;
securing the decisions of assemblies as an independent basis for the emergence of
civil rights and obligations, as well as introducing a new special chapter on “Decisions
of assemblies” in the Civil Code of Belarus; expanding the list of methods of civil rights
protection with such as invalidating the decision of the meeting and declaring the con-
tract null and void; changing the concept of invalidity of transactions (transaction, which
does not correspond to the requirements of the legislation, may be disputed if the leg-
islative act does not establish that such a transaction is void); refusing to regulate the
validity period of the power of attorney and legalizing the irrevocable power of attorney
in the Civil Code of Belarus. The general and special rules of law of obligations were
seriously revised, in particular, the following was proposed: legalization of the design
of an optional obligation, security payment, permissibility of a security of a preliminary
agreement with an advance, legalization of a framework agreement, option to conclude
an agreement, option agreement, subscription agreement, convertible loan as universal
legal categories, expansion of the scope of the factoring agreement (taking it beyond
banking transactions), introduction to the Civil Code of Belarus of a legal regulation
for the escrow account agreement, a significant change in approach to the partnership
agreement, which, in fact, gives grounds to talk about the legalization of investment
partnerships, etc. Section V of the Civil Code on "Intellectual Property" was radically
redesigned. Many conflict rules of Section VII on “Private international law” were
conceptually changed [27]. In general, we can talk about a comprehensive revision of
the architectonics and provisions of the Civil Code of Belarus, which, nevertheless, is
not devoid of inaccuracies, conflicts and inconsistencies, the elimination of which is
possible by referring to law enforcement practice and international standards for the
regulation of civil law relations. The above indicates the necessity of a unified, logi-
cally consistent, comprehensively justified Concept of reforming the civil legislation
of the Republic of Belarus, the search for its possible optimal forms, which will be
based on factors of civil law doctrine. It is worth noting that in conditions of moderniza-
tion of the legal regulation of the republic, legal concepts and categories that are tradi-
tional for the Soviet theory of state and law continue to be used, although they require
rethinking, clarification, enrichment of their substance and content, factoring in new
historical realities and the social conditionality of the reform of civil legislation, which
is determined by factors of various significance, the establishment and disclosure of
which will provide an opportunity: a) to justify the prudence of its improvement, define
clear directions for the further rule-making process; b) to predict further development
and formation of new institutions of civil legislation and law; ¢) to contribute to raising
the level of legal awareness, etc.

In turn, the scientific analysis of the concept, goals and objectives of the reform of
the Civil Code of the Republic of Belarus is a necessary tool for the practical solution
of the main objectives of the legal regulation of public relations, including the creation
@
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of opportunities for improving national policy, which in the process of law-making
develop, consolidate, concretize and acquire the objective property of law — consis-
tency. Thus, the modern civil legislation of the republic is a set of legal provisions, a
certain part of which meets the requirements of the time, although its other part is
outdated and cannot regulate the corresponding legal relations, and does not meet the
challenges of our time, indicating the necessity of reforming the entire system of na-
tional civil legislation, the development of which takes place in conditions of significant
influence of international legal obligations and intensification of international coopera-
tion.

CONCLUSIONS

The level of legal and technical perfection of legislation in a particular country is
largely determined by specific historical tendencies and the issues of its functioning,
which, in turn, is due to objective laws of the development of society, real conditions
and needs of public life. The presence of a large number of disparate, inconsistent,
declarative and overlapping provisions of regulatory legal acts regulating public re-
lations complicates the process of their reform. The research of the shortcomings and
contradictions of statutory instruments allows us to identify gaps in the very process
of reforming civil legislation. The discrepancy between the results obtained and the
planned ones testifies to the urgent need for the scientific development of modern
approaches to reforming civil legislation in the context of modern tendencies in
the development of society, which will facilitate the development of a promising
systematic approach to the corresponding legal relations in the future. All this condi-
tions the necessity of establishing a coherent system of legal acts that, in terms of
their meaningful content and the effectiveness of implementation mechanisms, will
be able to meet international standards.

The declaration of independence of the Republic of Belarus opened up new pros-
pects for the development of domestic civil law science and civil legislation, which
over time formed the legal regulation of civil relations in the context of various his-
torical periods of the development of the state. Proceeding from the conceptual provi-
sions of a systematic approach to solving the issues of law enforcement and regulation
of legal relations in modern conditions, it can be argued that currently the main innova-
tive dominant for the Republic of Belarus is the formation of a system of reformed
civil law that is adequate to state interests and balanced, with consideration of the na-
tional factors of society evolution. In turn, the Civil Code of the Republic of Belarus,
of course, is a significant achievement of domestic civilists, both scientists and practi-
tioners, and lawmakers. However, like any law, it raises some issues and difficulties in
its application. The negative and positive features of the current legal regulation of
civil law relations in the republic, which are covered in the paper, in aggregate nega-
tively affect both individuals and the state in general, moreover, the situation is aggra-
vated by the unsystematic implementation of amendments to this statutory instrument,
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as well as by levelling its fundamental importance in the system of civil legislation of
the Republic of Belarus.

In fact, currently we can observe the chaotic implementation of changes to the
Civil Code of the Republic of Belarus, however, the research provides grounds for
stating the actualization of the development and adoption of the Concept of reforming
the civil legislation of the Republic of Belarus on the basis of a single set of backbone
reform factors. The implementation of such a Concept will facilitate the formation of
an optimal, efficient, functional and effective system of reformed civil legislation; will
ensure the implementation of international legal obligations of the Republic of Belarus;
will contribute to the creation and development of qualitatively uniform measures for
reforming the system of national civil legislation and its approximation to interna-
tional standards; will provide an opportunity to gradually, but comprehensively improve
the current Civil Code of the Republic of Belarus; will allow to unify the conceptual
and categorical apparatus of civil legislation — thereby increasing the efficiency of legal
regulation of the relevant legal relations.
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Muxoaa Eroposuu Illymuro

Kagpeapa npasocyaas

Kuiscokuii Hauionarvruil yrisepcumem
imeni Tapaca Illesuenka

Kuis Yxpaina

AOKA3HU B KPUMIHAABHOMY IMPOBAIMKEHHI:
IMPOBAEMMU JOITYCTUMOCTI Y CYHACHHUX PEAIAX

AHoTaunis. YV cyvacnux ymosax ooxasu 6 ingpopmayitino-nizHasaibHOMy KOHMEKCMI MONCHA
po3enA0amuy K C80EPIOHUN MICIOK Mid I0PUCMAMU-O0CTIOHUKAMU (CAi0uUll, npoKypop)
i docnioacysanoio 6 konmexcmi eumoe cmammi 91 Kpuminanvnozo npoyecyaibHo2o K0Oexcy
Yrpainu nodicio mumnynoeo. Lle nog’azano 3 mum, wo 3a 00nomo2o10 00Ka3ie cmoponu 3i 3mic-
my i0eanbHux i MamepianibHux cioié nooii MUHYL020 8U000YEaomb NOMPIOHY iM iHgopmayiro,
3 AKoi hopmyroms nio nosuyitinuil inmepec npoyecyanvhe 3uanus. Tomy ocnoena mema po6o-
mu noJAeae y npo8edeHHi KOMNIEeKCHO20 aHALI3y IHCMUmyny Oonycmumocmi 00Kasie y Kpu-
MIHATbHOMY NPOBAONHCEHHT Ha mepumopii YKpainu 3 ypaxyeanuam pepopmy8anus 6imyuu3Hs-
HO20 3aKOHO0A6CMEA MAa NPAso3acmoco840i npakmuxu. s 00caecHenHs nocmaenenoi memu
BUKOPUCMAHT 3A2AIbHOHAYKOGI MEMOoOU Mma NPUtiomu 30Kpema maxi k. memoo 0iaieKmuiHo-
20 NI3HAHHA, MeMOO MOOeNI08ANHA; NOPIGHANLHO-NPABOGUL MEMOO, YOPMANLHO-T02IUHUL
MemoO; CMamucmuyHull Memoo; Memoo 10pUOUKO-mMexXHIuHo20 ananizy. A6mopom koncmamo-
8AHO, WO HOPMU YUHHO2O0 3AKOHOOABCHBA, AKUMU 8PE2YIbOGAHO OONYCMUMICMb 00KA31E,
00'ekmueno demepminyrOms iHWi NPOYECYALbHi IHCMUMYmMu 00Cy008020 NPOBAONCEHHS.
YV 36'a3xy 3 yum, oyinrorouu inmespamunull NAUE IHCIMUMYMY 0ONYCIMUMOCMI HaA npoyec 00-
Ka3y8aHHsl, CJII0 KOHCMAMY8amu 1020 HeglONOBIOHICMb CYYACHOMY PIGHIO 3A2P03 eKOHOMIYHILL,
HayioHAIbHIL besneyl y Ui Kibep3nouuHHOCMI, OPeaHi308aAHUX POPM eKOHOMIUHOT 3710-
yuHHOCMI ma enimapnoi xopynyii. ¥ cmammi apeymenmosano, wjo cy4acHuil KpUMIHATbHUL
npoyec 3 61ACMUBUM TIOMY THCIMUMYMOM 0ONYCIMUMOCHI He 00360€ eheKMUBHO 3axXuuamu
HayionanvHi inmepecu Yxkpainu ma npasa nio0uHU, 3aKPINieHi Y MIHCHAPOOHO-NPABOBUX
30008 SI3AHHAX, 635MUX HA cebe Haulow Oepicasoro. Biomak, cyuacna eeononimuuna obcma-
HOBKA Ma €8POIHMEPAYIUHT NPACHEHHA HAWLOT 0epAHCcasU GUMAAlomyb 3MIHU KPUMIHATbHOT,
KPUMIHAIbHO-NPOYECYAbHOT NONIMUKU MA 8IONOBIOHO20 NPABOBO20 PE2YNI0BAHHS, KL NOBUHHI
cmamu npagoeUM iIHCIMpPYMEHMapiem Ha Wasaxy 00 nO00AanHs npobiem y cepi donycmumoc-
mi 00Ka3ié ma 3abe3nedenti epeKkmugHO20 3axXUcmy npag JHOUHY Mda 2POMAOSTHUHA.

Kuro4oBi cyioBa: 3axuct mnpas JIFOIMHU, €BPOIHTErpallis, peopMyBaHHs 3aKOHOIABCTBA, J10-
CYJIOBE PO3CIIiTyBaHHS, CYJOYNHCTBO.
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EVIDENCE IN CRIMINAL PROCEEDINGS:
ADMISSIBILITY ISSUES IN MODERN REALITIES

Abstract. In modern realities, evidence in an information and cognitive context can be re-
garded as a kind of bridge between investigating lawyers (investigator, prosecutor) and the
event of the past, investigated in the context of the requirements of Article 91 of the Criminal
Procedure Code of Ukraine. This is connected with the fact that, with help of the evidence, the
parties, judging from the content of the ideal and material traces of the event of the past, can
obtain the information they need, from which they form the procedural knowledge according
to their positional interest. Therefore, the main purpose of the paper is to conduct a compre-
hensive analysis of the institution of admissibility of evidence in criminal proceedings in the
territory of Ukraine, with consideration of the reform of national legislation and law enforce-
ment practice. To achieve this purpose, common scientific methods and techniques are applied,
namely: the method of dialectical cognition; modelling method; comparative law method;
Aristotelian method, statistical method; method of legal and technical analysis. The author
states that provisions of the current legislation, which regulate the admissibility of evidence,
objectively determine other procedural institutes of pre-trial proceedings. In this regard, while
assessing the integrative impact of the institution of admissibility on the process of proof, it
should be noted that it does not correspond to the current level of threats to economic, na-
tional security in the form of cybercrime, organized forms of economic crime and elitist cor-
ruption. The article argues that the modern criminal process with its inherent institution of
admissibility does not effectively protect the national interests of Ukraine and human rights
enshrined in the international legal obligations undertaken by our state. Therefore, the current
geopolitical situation and European integration aspirations of our country demand changes
in criminal offense, criminal procedure policy and appropriate legal regulation, which should
become a legal toolkit on the way to overcoming the issues of the admissibility of evidence and
ensuring the effective protection of human and citizen rights.

Keywords: protection of human rights, European integration, reform of legislation, pre-trial
investigation, proceedings.

INTRODUCTION

In conditions of the development of legal democratic state institutions in Ukraine,
the basic rules governing the inadmissibility of the use of evidence in criminal pro-
ceedings, which was obtained in violation of the law, are the rules enshrined in the
provisions of the Criminal Procedure Code of Ukraine. It should be emphasized
that such evidence refers to materials — verbal and written messages from persons,
as well as things (objects and documents) obtained by the court and parties with
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application of the proper legal procedure, the use of which is necessary to establish
the facts and substantiate procedural decisions in criminal proceedings'.

In the territory of our country, the current criminal procedure law, despite the es-
tablishment of specific grounds for rendering the evidence as inadmissible, provides
rather vague guiding criteria for decisions regarding the exclusion of inadmissible
evidence [1]. Such an approach, by its essential content, does not provide for an ap-
propriate assessment of the violations of criminal procedure law upon collecting evi-
dence in terms of its materiality (fundamentality), thereby allowing the exclusion of
the evidence obtained on formal grounds of inadmissibility, thereby minimizing the
possibility of protection of the rights and legitimate interests of the victims of crime
[2]. In addition, the current legislation contains no rules that would establish the forms
of reaction to a decision on rendering the evidence as inadmissible, which gives rise to
a rather contradictory investigative and judicial practice.

With regard to the theory of criminal proceedings, the subject matter selected for
the article is considered to be one of the most relevant, proceeding from the fact that
the evidence is directly related to the exercise of the rights and freedoms of the indi-
vidual. It should be highlighted that the institution of admissibility of evidence is not
its formal regulation, the features of consolidation in the legislation produce a significant
impact on justice in general, and the admissibility provisions are an indicator of the
democratization of the judicial procedure and society, the attitude of the state towards
the rights and freedoms of the individual.

In the context of intensification of the processes of scientific and technological
progress and evolution of crime, the notion of admissibility of evidence is of particular
theoretical and practical importance. To solve a crime, to justly punish a guilty person
in the course of the investigation of each criminal case, it is crucial to correctly establish
all the circumstances required to solve the case [3]. Furthermore, the legally established
objectives of a criminal trial can only be ensured when law enforcement agencies es-
tablish the truth in a criminal case [4]. In turn, the property of admissibility of evidence
is crucial, provided that the immediate task of the said attribute is to protect the rights
and legitimate interests of citizens. Admissibility is the most important guarantee against
the unjustified criminal prosecution of citizens.

The theoretical issues relating to the subject matter of the research are considerably
addressed in the criminal process, but at the same time many variations in doctrinal
approaches to the same issues arise, demanding their mutual agreement. A specific
stance on the research of issues of the theory of evidence in the science of criminal
process is explained by the fact that among scientists there is a universally accepted
postulate — knowledge of issues of evidence and proof in the criminal process provides
knowledge of the criminal process itself [5]. This fact gives rise to a constant increased

! Criminal Procedure Code of Ukraine: Law of Ukraine (2012, April). Retrieved from https://zakon.
rada.gov.ua/laws/show/4651-17.
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interest in this issue among many authors who consider various aspects of the theory
of evidence in their work. At the same time, scientific developments connected with
the admissibility of evidence in criminal proceedings appear to be some of the most
relevant [6—8]. The main problematics of the doctrine of evidence at the modern stage
of qualitative reform of national legislation and European integration are issues of
admissibility of evidence, criteria for the use of evidence, in the presence of which
violations of the law of evidence can be applied, and which violations require its
obligatory exclusion from the collected material base [9].

In consideration of the foregoing, the purpose of the paper is to conduct a compre-
hensive analysis of the institution of admissibility of evidence in criminal proceedings
in the territory of Ukraine, factoring in the reform of national legislation and law en-
forcement practice. In accordance with the stated purpose, the following research objec-
tives were outlined: 1) to disclose the concept of procedural evidence and their meaning;
2) to analyse the admissibility of evidence in criminal proceedings; 3) to identify the
main issues connected with the admissibility of evidence in criminal procedural law
and develop proposals for its improvement.

1. MATERIALS AND METHODS

The methodology of the research is based on a set of general scientific methods
and techniques applied in legal science. Upon the research, the method of dialecti-
cal cognition facilitated the proper analysis of the nature, concept and significance
of the admissibility of evidence in criminal proceedings. With help of the simula-
tion method, the rules of admissibility of evidence in criminal proceedings were
examined, their issues were identified. Substantial features of admissible evidence
that distinguish them from other admissible evidence were identified with help of
the comparative law method. The Aristotelian method ensured the analysis of the
legislation, which defines the theoretical and legal grounds of admissible evidence
procurement in criminal cases. The statistical method and the method of legal and
technical analysis enabled the formulation and submission of proposals for improv-
ing the provisions of criminal procedure legislation governing the legal relations in
the field of evidence and proof.

The theoretical basis of the research consists of scientific works in the field of na-
tional science of criminal process, criminal law, other branches of law, criminalistics,
philosophy, logic, other sciences, as well as monographs, abstracts and thesis, scien-
tific articles and other theoretical materials covering certain aspects of the object and
subject of research.

The method of analysis allowed to determine that the institution of admissibility of
evidence takes a special place in the structure of criminal procedure law and theory of
evidence. In fact, it acts as the quintessential form of criminal justice, moreover, the
admissibility of evidence in the domestic scientific paradigm is reasonably identified
with the legitimacy of the entire procedure of proof. Admissibility determines the ef-
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fectiveness of the prosecution and the level of protection of the rights and freedoms of
participants in the trial, delineates the legitimate and illegal actions of the participants
in the proof, establishes a balance of public and private interests during the pre-trial
and judicial proceedings.

Despite the considerable number of scientific works and the increased interest in
the problematics of the law of evidence in criminal proceedings, many matters concern-
ing the admissible evidence in criminal proceedings, both doctrinal and purely applied,
remain debatable or completely unsettled. In addition, the vast majority of scientific
research is based on pre-existing legislation, and consequently, they have not and could
not have taken into account the changes related to the new paradigm of criminal pro-
ceedings.

2. RESULTS AND DISCUSSION

In modern realities, evidence, in an information and cognitive context, can be re-
garded as a kind of bridge between investigating lawyers (investigator, prosecutor)
and the investigated event of the past in the context of the requirements of Article 91
of the Criminal Procedure Code'. This is connected with the fact that through evi-
dence, the parties, from the content of the ideal and material traces of the events of
the past, procure the necessary information, which is further formed into procedural
knowledge according to positional interests — factum probans and factum proban-
dum.

Contextually, the legal concept of "procedural proof™, if it is to be considered as a
single whole, is justifiably correlated, both in everyday life and in doctrine, first of all,

2 e

with such concepts as: “argumentation”, “information”, “data” (factual data), “proce-

LR INT3 L I3

dural steps of evidence procurement”, “proof”, “argument”, “document”, “means of
persuasion”, “knowledge”, “interpretation”, “information”, “objects”, “things”, “inves-
tigative actions”, “facts” and more. All of them are quite prudently and justifiably ap-
plied by the interested disputants in various practical situations of human activity as a
means of justifying (proving) a certain statement. Therefore, it is also prudent to assume
that the meaning of the term “procedural (legal) evidence” cannot be reduced to any of
the above, as, for example, this was done by the legislator in paragraph 1 of Article 84
of the Criminal Procedure Code of Ukraine?, where its definition is built on the use of
a single concept of "actual data".

To clarify the content of doctrinal approaches to the interpretation of the concept
of “procedural proof”, it would be appropriate to refer to the most generalized, proposed
by V.P. Hmyrko, procedural wording — “the composition of criminal and judicial proof”,
within which, according to the methodological scheme of “many knowledge”, the
knowledge on the “proof”, accumulated in modern procedural science and practice, is

' Criminal Procedure Code of Ukraine: Law of Ukraine (2012, April). Retrieved from https://zakon.
rada.gov.ua/laws/show/4651-17.
2 Ibidem
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configured. The above wording, as a purely practical and methodical means of proof,
may consist of the following four interconnected segments (blocks), each of which
having its own inherent functionality in its composition.

The regulatory and procedural block covers the function of a regulatory filter de-
signed to ensure that materials meet the requirements of legislative standards relating
to the conditions, means and procedures of forming materials and putting them into
circulation of evidence.

The information block covers the implementation of its function of providing the
court and the parties with information as the starting material for the formation of
procedural knowledge — facts of evidence. The information block consists of two ele-
ments: 1) information, as the composition of records, actual data obtained as a result
of investigative (search) actions; 2) sources of information — persons, as well as vari-
ous things, as the results of their activity, which become necessary for the court and
parties due to their properties, condition, characteristics, time and place of their pro-
duction (occurrence).

The judicial interpretation block deals with the possibility of using material pro-
duced in court as criminal judicial evidence for the purpose of proof. In particular,
materials collected (generated) by the parties in the context of a pre-trial investigation
as an independent legal activity should only be transformed into judicial materials fol-
lowing the results of their critical examination. As the court determines the admissibil-
ity of materials as their sole legal characteristic, it must proceed to the interpretative
part of handling them, addressing the issues of pragmatic nature — their belonging,
reliability, weight, persuasiveness and importance of materials for the parties, as a result
of which is the information transforms into knowledge and the materials — into court
evidence. It is worth agreeing that all evidence constitutes proceedings materials, but
not all materials can be accepted as evidence.

The fact-finding block establishes the sought subject matter facts of proving a par-
ticular procedural decision, such as a sentence, through criminal judicial evidence by
applying the logical proof procedure, and its components are: 1) factum probandum as
a logical thesis; 2) factum probans as a logical argument; 3) a legal conclusion on the
nature of the relationship between them (the basis for the legal question of the adher-
ence of evidence); 4) demonstration as confirmation by the parties of the logical se-
quence of the transition from the arguments to the thesis being proved in the context of
this connection [10].

Thus, the wording “composition of evidence” enables lawyers to view the evidence
as a coherent structure, while avoiding the “pars pro toto” logical error committed by
the legislator in paragraph 1 of Article 84 of the Criminal Procedure Code' by declaring

! Criminal Procedure Code of Ukraine: Law of Ukraine (2012, April). Retrieved from https://zakon.
rada.gov.ua/laws/show/4651-17.
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the evidence to be “factual data” — only one of the many possible interpretations of this
inexhaustible procedural phenomenon.

It can be concluded that, firstly, the theoretical concept of “procedural proof”, con-
structed by the doctrine, should cover with its content legal, linguistic, cognitive, psy-
chological, logical, informational and other possible aspects (parties), and, secondly,
in the purely practical plan, evidence must be considered as activity-related, that is, as
the fruits of the efforts of the parties and the court in its production (formation), rather
than naturalistic, that is, as ready factual data that need timely collection, verification
and evaluation for further use in proof.

The specified naturalistic approach to understanding procedural evidence, being
dominant in the Soviet doctrine of law of evidence, still retains a great ideological influ-
ence on the doctrines of post-Soviet countries. As S.A. Pashyn rightly points out in this
context, “... evidence cannot be considered in a naturalistic way: as a natural object, as
a thing in itself that has “properties” to be revealed only by the subject. Appropriateness,
admissibility, reliability, and sufficiency of evidence do not reflect the properties inher-
ent in the materials, but serve as the characteristics of the operations performed with
them and the reasons for their choice" [11]. Note that the outlined theoretical model
became the basis for the statutory definition of the concept of evidence in the “Funda-
mentals of criminal justice of the USSR and Union Republics™!, and subsequently
became consolidated in the Criminal Procedure Code of the USSR? (Article 65), where
they were interpreted as any factual data on the basis of which, in accordance with the
legally established procedure, the investigating authority, the investigator, the prosecu-
tor and the court establish the existence or absence of a socially dangerous act, the guilt
of the person who committed the act, and other circumstances relevant for the resolution
of the case. Such data is established by: the testimony of a witness, the testimony of the
victim, the testimony of the suspect, the testimony of the accused, expert's findings,
physical evidence, records of investigative and judicial actions and other documents
(Article 16). In paying tribute to tradition, Article 84 of the Criminal Procedure Code
of Ukraine’ defines the concept of evidence as follows: “Evidence in criminal proceed-
ings is the factual data obtained in accordance with the procedure established by this
Code, on the basis of which the investigator, prosecutor, investigating judge and court
establish the presence or lack of facts and circumstances that are relevant to the crimi-
nal proceedings and are subject to proof. Procedural sources of evidence are testimony,
physical evidence, documents, expert opinions”.

The interpretation of the definition of the concept of evidence based on the provi-
sions of the specified article provokes much debate, proceeding from the fact that it

' Basics of criminal proceedings of the USSR and the Union Republics. Retrieved from http://base.
garant.ru/6321209/.

2 Criminal Procedure Code of Ukraine: Law of the Ukrainian Soviet Socialist Republic (1960, De-
cember). Retrieved from https://zakon.rada.gov.ua/laws/show/1001-05.

3 Criminal Procedure Code of Ukraine: Law of Ukraine (2012, April). Retrieved from https://zakon.
rada.gov.ua/laws/show/4651-17.
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cannot cover all the essential aspects of this complex legal phenomenon [12—-14]. Fur-
thermore, the legislator fails to acknowledge the fact that evidence is, above all, a
product of legal activity in its formation, where logic, psychology, interpretation, and
critical reflection of the content of materials by lawyers come first. Therefore, V.D.
Spasovych was right in claiming that ... the issue of judicial evidence is not legal. It
belongs to the field of logic and anthropology ... it is rooted in philosophy, and must be
studied in a separate individual” [15].

The analysis of the content of paragraph 1 of Article 84 of the Criminal Procedure
Code of Ukraine also allows to conclude that the “investigative method of producing
evidence” is maintained in the law, as the investigators and the prosecutor are the first
ones to be mentioned among the participants in the formation of evidence. This implies
that, in accordance with the requirements of competitiveness (Article 22 of the Crimi-
nal Procedure Code of Ukraine), the materials produced by them are intended, first and
foremost, to provide the evidential needs of the accusative authorities, “volens-nolens”,
moving to the “evidentiary curb” the requirement of finding justificatory materials
provided for in Article 2 of the Criminal Procedure Code of Ukraine. Therefore, the
procedural law through the procedures of disclosure of materials by the parties to the
pre-trial proceedings (Article 290 of the Criminal Procedure Code of Ukraine), as well
as of the judicial review (Articles 342-364 of the Criminal Procedure Code of Ukraine)
compels the prosecution to enter into legal communication with the defence (the defence
counsel, the suspect, the accused, the victim, etc.), prompting them to mutually criticize
the materials they submit before the court'.

As aresult of such procedural transactions, the evidence of the parties, having gone
through the procedural furnace of litigation, becomes full-fledged judicial evidence as
a basis for the court to make legitimate and substantiated decisions on the merits of the
issues under consideration. Proceeding from this reasoning, Article 23 of the Criminal
Procedure Code of Ukraine, at the level of the criminal procedure fundamentals, estab-
lishes the requirement of direct examination of testimony, things and documents by the
court, and in part 2 of the same rule expressly states that “there can be no evidence in
information contained in testimony, things and documents that have not been the sub-
ject of a direct court examination, except the cases provided for in this Code”. The
legislator specifically emphasized the unconditional priority of the judicial method of
producing evidence over the investigator, establishing in part 4 of Article 95 of the
Criminal Procedure Code of Ukraine the rule that “a court may base its findings only
on testimony which it directly perceived during a court hearing. The court shall not
have the right to justify the court decisions or to refer to the testimony given to the
investigator, the prosecutor". Such emphasis is specifically placed on such an important
type of evidence as testimony so as to prevent, in the first place, the use of unlawful
interrogation methods at pre-trial proceedings.

! Criminal Procedure Code of Ukraine: Law of Ukraine (2012, April). Retrieved from https://zakon.
rada.gov.ua/laws/show/4651-17.
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Thus, in this matter, the legislator in the current Criminal Procedure Code of Ukraine
positioned itself very clearly and consistently, as the criminal process is not a mono-
activity, but consists of two independent and fundamentally different proceedings —
pre-trial investigation and judicial proceedings, which, despite the significant differ-
ences in purposes and methods of organization, also have an inherent common feature —
the necessity to rely primarily on evidence upon rendering appropriate procedural
decisions. Therefore, the presence of the concept of "proof" in these legal activities is
quite justified.

However, the fundamental difference between these two specifications of the ge-
neric concept of “proof” lies in the fact that in the pre-trial investigation, the proof is
presented by the materials individually obtained by the prosecution within the frame-
work of the inquisitorial way of their formation, and in the judicial proceedings, the
proof already constitutes the substantive content of the judicial means of its production,
conditioning the need for a competitive procedure of judicial examination of the mate-
rials provided by the parties. Furthermore, an analysis of the provisions of domestic
law of evidence suggests that there is a significant difference in the procedures for the
production of evidence. For example, in a pre-trial investigation, a certain part of the
materials may be formed on the basis of the results of the public (investigative) search
actions, and the rest — of the non-public (investigative) search actions, at the same time,
the law equates them. In particular, part 1 of Article 256 of the Criminal Procedure
Code of Ukraine states: “protocols for conducting non-public (investigative) search
activities, audio or video recordings, photographs, other results obtained through the
use of technical means, things and documents seized in the process, or copies thereof
may be used to prove them on the same grounds as the results of other (investigative)
search activities during the pre-trial investigation”.

With regard to the judicial proceedings, it can be stated that the Criminal Procedure
Code of Ukraine stipulates a special procedure for the formation of materials. For ex-
ample, Article 352 of the Criminal Procedure Code of Ukraine establishes the procedure
for questioning a witness in court (in particular, wearing them in, the order of interroga-
tion of prosecution witnesses and defence witnesses, rules of direct and cross-exami-
nation, participation in the interrogation of the victim, the civil plaintiff, the civil de-
fendant, their representatives and legal representatives, etc.). The mentioned plan also
refers to the existence of differences in the procedures of conducting such investigative
and judicial actions as the interrogation of the victim (Art. 353 of the Criminal Procedure
Code of Ukraine), investigation of material evidence (Art. 357 of the Criminal Procedure
Code of Ukraine), documents (Art. 358 of the Criminal Procedure Code of Ukraine),
audio and video recording (Art. 359 of the Criminal Procedure Code of Ukraine). At
the same time, in order to prevent possible loss of the probative value of the testimony
of the witness and the victim in view of the existence of a real threat to their life and
health, the law provides for a procedure of interrogation by the investigating judge in
court (depositing evidence). Thus, Article 225 of the Criminal Procedure Code of
L ]
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Ukraine establishes the order and procedure for interrogation of a witness, a victim
during a pre-trial investigation at the request of the prosecution (with provision to the
defence party of the right to be present at such interrogation) in situations of danger to
the life and health of the witness or victim, their grave illness, other circumstances that
may render their interrogation in court impossible or affect the completeness or accu-
racy of their testimony.

At the same time, we should factor in that not all the material collected by the par-
ties in the course of a pre-trial investigation can be recognized as judicial evidence
based on the findings of their investigation in court. This conclusion follows from the
content of paragraph 2 of part 3 of Article 374 of the Criminal Procedure Code of
Ukraine, which states that the sentencing analysis contains evidence to confirm the
circumstances established by the court, as well as the motives for disregarding particu-
lar evidence. This is conditioned by the fact that the materials obtained in the pre-trial
investigation are intended to be used only for adjudication during pre-trial proceedings,
so they will only be credible and convincing to the parties but remain plausible and
unpersuasive to the court. Such an interpretation allows to draw attention to the proce-
dural dynamism of proof as a purely legal phenomenon, the formation of which as a
material begins upon pre-trial investigation and ends in a court hearing involving the
parties to the prosecution and defence before an impartial court, where it is transformed
from a material to a criminal judicial proof.

In this context, particular attention should be paid to such aforementioned attribute
of evidence in criminal proceedings, as its admissibility. Admissible evidence used in
a criminal case is one of the key points in the court's proper determination of the le-
gally relevant circumstances of the case, and in the end, the achievement of the objec-
tives of justice [16]. In each criminal case, the court investigates and evaluates the
evidence and concludes that it is admissible [17]. It is noteworthy that during the pre-
trial investigation it is possible to refer to admissibility only as a means of self-control
of the parties over the collection of their factual material. Extracurricular activities of
persons who are future participants in a criminal case are unilaterally conducted and
are only a preparation for bringing to court and ensuring the standard of admissibility.

The admissibility standard is a legalized and validated set of requirements for a
form of evidence that substantiates its content [18]. Compliance with the admissibility
standard makes information and its medium a "means of proof" suitable for use by a
court to establish legal facts in a criminal case. This standard is formed by the require-
ments for the admissibility of actions of the parties (to court and out of court) to procure
information that is derived from prohibitions expressly enshrined in law. There are two
elements to be distinguished in the admissibility standard: a) positive, which is associ-
ated with the formation of factual evidence; b) negative, which renders the material
obtained by the party in the case as inadmissible. This standard is considered by scien-
tists from two standpoints. According to the first, the standard of admissibility is the
driver of competition, competitiveness, equality in proving the truth [19]. Proponents
@
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of the other approach believe that such a standard is a means of preserving the mo-
nopoly of the state in the face of the judicial and investigative power to establish an
“objective truth” [20]. Proceeding from the foregoing, it is advisable to propose an
original interpretation of the term “admissibility”, under which it is necessary to under-
stand the form of the existence of evidence (information) in criminal proceedings.

It is also prudent to address the problematic issues connected with the theoretical,
legislative and enforcement aspects of determining the admissibility of evidence and
their relevance in criminal proceedings. An analysis of judicial and investigative mate-
rial indicates that a substantial part of complaints on violations of lawfulness during
investigations, including unilateralism, incompleteness of proof, are not properly per-
ceived by public prosecutors and judicial review officials. As a consequence, complaints
are resolved with delay in the judicial and control stages, with a considerable part of
them reaching the European Court of Human Rights. The need for a comprehensive
analysis of the nature and content of the set of regulations that form the procedural form
of “admissibility” and synthesis based on the results of the research, the modern concept
of admissibility of evidence in criminal proceedings is conditioned not only by the is-
sues of judicial practice, but is also reasoned by the stagnation of legal science in this
aspect [21]. One of the reasons for the problematic situation is the insufficient develop-
ment of the fundamentals of attributes of admissibility of criminal procedure evidence
at the level of theory and methodology of cognition.

In the science of criminal proceedings, there are various interpretations of the
admissibility of evidence, which often do not contribute to the correct and proper
clarification of the essence of this category. Equally ambiguous are the provisions of
the current Criminal Procedure Code of Ukraine regarding the admissibility of evi-
dence. Particularly critical are the rules of criminal procedure legislation that use the
term “inadmissible evidence”. In our view, the designation of evidence as “inadmis-
sible” contradicts the methodological basis for understanding the essence of the cat-
egory of “proof” itself. The appearance and existence of evidence in criminal proceed-
ings is possible due to the actual result of the establishment of the special features that
characterize the evidence. Evidence cannot be combined with terms such as “inadmis-
sibility” or “inaccuracy”. The above indicates the need to improve the rules of the
current Criminal Procedure Code of Ukraine, which are related to the admissibility of
evidence.

Apart from the legal issues of admissibility of evidence (uncertainty of the regula-
tory mechanism for regulating the attribute of admissibility of criminal procedural
evidence, its verification and evaluation, inconsistency of the applied standard of this
procedural institution of legal reality), the reasons of methodological and ethical nature
should be outlined. Today, the urgency of the researched subject matter is exacerbated
due to the context shift: the tendency for its transfer from the legal plane to the political
and economic one has emerged. The conceptual organization of the admissibility insti-
L ]
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tution ultimately has ethnosocial, religious determination. In this regard, it should be
noted that the role and significance of the doctrine of human rights and freedoms, as a
more important part of the ethical paradigm of the West for the admissibility of crimi-
nal procedural evidence in the domestic science of criminal proceedings, remain un-
derstudied. At the same time, according to some domestic experts, such aforementioned
phenomenon is negative for criminal justice reform in general [22]. It is necessary to
agree with this thesis, moreover, archaic approaches to pre-trial investigation, gathering
of evidence — must be eradicated on the way towards the European integration of our
country and ensuring the proper protection of human rights.

CONCLUSIONS

Evidence is the core of all criminal procedural law, it defines the type of process. Fair
trial standards are a general legal framework for formulation of legal requirements
for the proper procedure for the production of judicial evidence. In the structure of
the law of evidence itself, a special place is taken by the institution of admissibility
of evidence — a system of requirements for the form of evidence that determines its
procedural suitability for proof. In a certain way, the level of development of the
institution of admissibility of evidence is a measure of the development of the entire
criminal process of the state.

The controversy over the legal significance and possible limits of the use of the
results of procedural, operational and search, and similar cognitive activity in criminal
proceedings does not lose its relevance. Borderline and dogmatic attitude of a consider-
able part of processualists towards the concept of admissibility of evidence (partially
embraced by the legislator as well) equally impedes the effective application of results
of criminal intelligence, administrative and "other procedural" activity (including the
activity realized by the defence counsel) in criminal proceedings to establish the truth
of the case. Within the framework of the research, inter alia, the block structure of the
“composition of criminal and judicial proof” proposed by V.P. Hmyrko was supported,
and the substance of the procedural evidence in the criminal proceedings was deter-
mined. The author’s definition of admissibility of evidence in criminal proceedings was
also proposed.

An analysis of the provisions of current legislation governing the admissibility of
evidence provides grounds for concluding that they objectively determine other proce-
dural institutes for pre-trial proceedings. In this regard, assessing the integrative impact
of the admissibility institute on the process of proof, it should be noted that it does not
correspond to the current level of threats to economic, national security in the form of
cybercrime, organized forms of economic crime and elitist corruption. Thus, the mod-
ern criminal process with its inherent instability of admissibility does not effectively
protect the national interests of Ukraine and human rights enshrined in the interna-
tional legal obligations undertaken by our state. Therefore, the current geopolitical
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situation and European integration aspirations of our country demand changes in
criminal offense, criminal procedure policy and corresponding legal regulation, which
should become a legal toolkit on the way to overcoming the issues in the admissibility
of evidence and ensuring the effective protection of human and citizen rights.
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Kagpeapa opucnpyaenuii

Kasaxcokuii nayionaavruii negazoziunuii ynisepcumem imeni Abas
Aamamu, Pecnybaixa Kasaxcman

AUCKPUMIHALIA Y CHEPI TTPALI:
IMTUMTAHHA EGEKTUBHOCTI HALUIOHAABHHUX
I MItKHAPOJAHHUX CTAHJAPTIB

AHOTANiA. JJuckpuminayis cynepeuunms 008iYHUM NPASHEHHM JH0OUHU 00 C80000U, PIBHOCHII,
cnpageonusocmi. Ocobaueoio npodIemoio 6oHA cmae 6 cghepi mpyoosuUx IOHOCUH, OCKIIbKU
CIMOCYEMbCA HAUBANCIUBIUIUX, 3 MOYKU 30Dy 3A00801eHHs PI3UUHUX | OYXO8HUX nompeob, npas,
6 MOMY YUCHI: npaséa Ha pieHull 0ocmyn 00 npayi, Ha PIBHY 8UHA2OPOOY 34 NPAYI, HA PIGHI
wancu 8 Kap'epHomy 3pocmanti, Ha 3axucm 6i0 be3pobimms ma inwi. Tomy 0CHOBHOI Memor
0an020 00CNIONHCEHHA € AHATNI3 NPABOBO2O Pe2YII08AHHA 3a0e3neueHts pieHoCmi npas npayie-
HUKI8 i HeoonyujeHHsA OUCKpUMinayii' y cghepi npayi, K HA MIJXCHAPOOHOMY, MAK i HA HaAYio-
HAIbHOMY PIHI, GUSHAUEHHS NOHAMMA OUCKPUMIHAYTT @ MPYO08UX BIOHOCUHAX, AHANI3 HANIOITLUL
NOWUPEeHUX Pi3HOBUOI8 OUCKPUMIHAYIL, IX NPOsBIE | BHeCeHHs. NPONO3UYIL U000 IX NOOOJIAHHS
[ nocunents eqpekmueHOCmi HaYiOHALHUX I MIZCHAPOOHUX cmanoapmis. J[isi GUKOHAHHS 3a-
80aHb OOCTIONHCEHHS MA OOCACHEHHS NOCMABLEeHOI Memi BUKOPUCTAHI: OiaeKMUYHUL Memoo
HAYKOB020 NI3HAHHA, CUCHEMHUL [ T02IYHULL NiOX00U, aOCMPAKMHO-I02TYHULL Memoo, Memoo
CUCMEMHO20 AHANI3Y, ICMOPUKO-NPABOSULL MemOO, NOPIGHAIbHO-NPABOSULL MemMOoO Ma iHWi.
Asmopom, 6 pe3ynbmami npo8edeno20 O0CAIONCEHHS, GUPTUEHT HUNICUEBUKIADEHT 3a60aH S |
cpopmosaHi maxi KOHYEenmyanbHi NOTOHCEHHs: NPOAHANI308AHO 2eHOepHULL po3pus y cgepi
npayi na mepumopii Pecnyoniku Kazaxcman i akyenmosano ygazy Ha HeoOXioHocmi 6opomuy-
OU 3 MaKkow OUCKPUMIHAYIEIO, POKPUMO HEOOCKOHANICMb CYO080I cucmemu ma MexaHizmie
3axXuUcCmy npas epoMaodsii y 3a3Ha4eni cepi, NiOKpecieHo iX HU3bKY eghekmueHicmo,; 00CIi-
00fCEHO NOHAMINHO-KAMe2oPIanbHULlL anapam 00Cai0NHCY8AHUX NPABOGIOHOCUH | 8UABLEHA 8a-
piamuenicms nioxodie 00 deiniyii mepmina «OUCKPUMIHAYIAY, K HA OOKMPUHATTLHOMY, MAK
[ Ha 3aKOHOOABYOMY DIGHI; PO32NAHYMI GUNAOKU OUCKPUMIHAYIL 3a PI3HUMU nidcmasamu, 00-
IPYHMOBAHO HeOOXIOHICMb 8HeCeHHs 3MIH 8 YUHHE NPasose pe2Vilo8anHHs 00CHIOHCYBAHUX
NpaBoBIOHOCUH, 0CODIUBO 8 Chepi NOCUNeHHS IOPUOUYHOI 8I0N0BIOATLHOCTI 3 NOPYULEHHSL,
AKYEeHmMoBaHo yeazy Ha NOCIi008HOCMI I HeoOXiOHOCmi inmeHcugikayii iMniemenmayii misc-
HApPOOHUX cmanoapmis y cgepi HedonywenHs OUCKPUMIHAYIL 8 HAYIOHAIbHE 3AKOHOOABCMBO
Pecnyobnixu Kazaxcman.

KurouoBi ciioBa: quckpuMiHailis, HallMaHy MPaLlio, 3alHATICTh, IMIZICMEHTALIisI, HSPIBHICTD,
TeHIep.
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EMPLOYMENT DISCRIMINATION: ISSUES OF EFFICIENCY
OF NATIONAL AND INTERNATIONAL STANDARDS

Abstract. Discrimination is contrary to the eternal aspirations of human to freedom, equality,
Justice. It becomes a particular problem in the field of labour relations, as it concerns the most
important rights from the point of view of satisfying physical and spiritual needs, including:
the right to equal access to work, to equal remuneration for work, to equal chances in career
growth, to protection from unemployment and others. Therefore, the main goal of this study is
to analyse the legal regulation of ensuring equality of rights for workers and non-discrimina-
tion in the labour, both internationally and nationally, to define the concept of discrimination
in labour relations, to analyse the most common types of discrimination, their manifestations
and to make proposals for their overcoming and enhancing the effectiveness of national and
international standards. To complete the research tasks and achieve the goal, the following
were used. the dialectical method of scientific knowledge, systemic and logical approaches,
the abstract-logical method, the system analysis method, the historical and legal method, the
comparative legal method and others. The author, as a result of the study, solved the following
tasks and formed the following conceptual provisions: he has analysed the gender gap in the
world of work in the Republic of Kazakhstan and focused on the need to combat such dis-
crimination; the imperfection of the judicial system and mechanisms for protecting the rights
of citizens in this area has been revealed, their low efficiency has been emphasised; the con-
ceptual and categorical apparatus of the investigated legal relations has been researched, and
the variability of approaches to the definition of the term “discrimination” has been revealed,
both at the doctrinal and legislative levels, cases of discrimination on various grounds have
been examined; the necessity of making changes to the current legal regulation of the investi-
gated legal relations, especially in the field of strengthening legal liability for violations, has
been justified; the attention is focused on the sequence and the need to intensify the implemen-
tation of international standards in the field of non-discrimination in the national legislation
of the Republic of Kazakhstan.

Keywords: discrimination, wage labour, employment, implementation, inequality, gender.

INTRODUCTION

The Concept of Social Development of the Republic of Kazakhstan until 2030 (ap-
proved by Decree of the Government of the Republic of Kazakhstan dated April 24,
2014, No. 396)' states that the labour and employment policy will include measures
for the coming period to switch to the standards of the Organisation for Economic
Cooperation and Development on measuring labour market indicators, the develop-

' Decree of the Government of the Republic of Kazakhstan “On approval of the concept of social
development of the Republic of Kazakhstan until 2030 and a plan for social modernization for the period
until 2016”. (2014, April). Retrieved from https://online.zakon.kz/document/?doc_id=31546675#pos=2;-55
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ment of new additional measures to promote employment, the introduction of new
mechanisms of social support. According to the tasks set in the Strategic Plan for
the Development of the Republic of Kazakhstan until 2025 (approved by Decree
of the President of the Republic of Kazakhstan dated February 15, 2018, No. 636),
the main goal until 2025 is to achieve a qualitative and sustainable recovery of the
economy, leading to an increase in the well-being of people to the level of the Organ-
isation’s countries Economic Cooperation and Development (OECD).

In accordance with the Concept of Family and Gender Policy in the Republic of
Kazakhstan until 2030", in order to achieve the goal of state gender policy, it is neces-
sary to solve the problem of improving legislation in the field of gender policy, as well
as bringing it into the line with international standards, UN recommendations, Sustain-
able Development Goals (SDGs), and OECD. It is fixed that for the coming period,
legislative acts in the field of inadmissibility and suppression of all forms of discrimina-
tion and gender-based violence will be improved in accordance with international re-
quirements of the UN, SDGs and OECD.

In the process of implementing the strategy of joining the Organisation for Eco-
nomic Cooperation and Development in Kazakhstan for the first time in many years,
the issue of reforming the system of labour relations and creating its rational model,
which allows satisfying the interests of the individual and the state, has become acute
[1]. Developed OECD countries, especially European ones, have centuries of experience
in the formation and reform of the employment system, the practice of using it as a
regulator of macro- and microeconomic and social processes. In Kazakhstan, it is advis-
able to use the experience of the global civilisation process in legal transformations,
which reduces the period of searches for a rational system of legislation that fully meets
the interests of citizens, legal entities, and society as a whole [2-5].

These proposals take into account the standards of the OECD universal acts: Rec-
ommendations on Gender Equality in Education, Employment and Entrepreneurship
2013, Recommendations on Gender Equality in Public Life 2015, Recommendations
of the Council on Aging and Employment Policy 2015, Recommendations of the Coun-
cil on Comprehensive Mental Health, Skills and Work Policy 2015.

On January 22, 2015, a Memorandum of Understanding was signed between the
Government of the Republic of Kazakhstan and the OECD in relation to the Country
Program aimed at assisting Kazakhstan in the implementation of national reforms. The
recommendations presented are aimed at the implementation of individual conclusions,
findings and proposals set out in: reports, reviews prepared as part of the Country Pro-
gram (2015-2017) “Reforms in Kazakhstan: progress, challenges and prospects”,
“Implementation of gender policy in Kazakhstan”, “Overview of the implementation
of gender policy in Kazakhstan”, “Overview of policies targeted at three groups: youth,

1

Concept of family and gender policy in the Republic of Kazakhstan until 2030. Retrieved from
https://egov.kz/cms/ru/law/list/U1600000384
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older workers and the protection of vulnerable groups” [6], as well as the findings and
conclusions presented in the OECD Gender Policy Delivery in Kazakhstan [7].

It should be borne in mind that, in general, OECD estimates of women's involve-
ment in the labour market are satisfactory. It is noted that an older woman in Kazakhstan
more often belongs to the category of economically inactive population and is much
less likely to be employed compared to the population in other OECD countries.
Women often do not participate in the labour market, which is a reflection of the fact
that childcare in most cases remains the responsibility of mothers. The employment
rate of women is lower than the employment rate of men by more than 10 percentage
points, and the employment rate of the economically inactive population is 10 percent-
age points higher. However, it should be noted that these gender differences are a mat-
ter of concern and should be reduced; they are still below the average in OECD coun-
tries, where the gender differences in employment and economically inactive people
are on average 15.6 and 16.7 percentage points respectively [6].

In addition, this review is based on the study of the implementation in the legislation
of Kazakhstan of the requirements of the Republic of the Convention of the Interna-
tional Labour Organisation (ILO) No. 100 “On Equal Remuneration for Men and
Women Workers for Work of Equal Value” (Geneva, June 6, 1951)!, as well as ILO
Convention No. 111 “On Discrimination in respect of Employment and Occupation”
(Geneva, June 25, 1958)°.

1. MATERIALS AND METHODS

The methodological basis of the article is the general provisions of existing national
and international legislation in the field of preventing discrimination in the world of
work, as well as the work of domestic and foreign legal scholars.

To accomplish the tasks of research and to achieve the goal, we used the dialectical
method of scientific knowledge, systemic and logical approaches. In the research pro-
cess, general scientific methods were applied: abstract-logical — to generalise scientific
and methodological approaches to the study of the process of regulating the prevention
of discrimination in the world of work in the Republic of Kazakhstan, and to draw
conclusions. Methods of theoretical generalisation, comparison, analysis and synthesis
were used to clarify the conceptual-categorical apparatus and the multivariance of the
definition of “discrimination”. The statistical method was used to characterise changes,
assess the status and development trends of discrimination in the world of work; system
analysis — to develop a model for updating legal regulation in the field of research and

' The Convention was ratified by the Republic of Kazakhstan in accordance with the Law of the
Republic of Kazakhstan. (2000, December). Retrieved from https://online.zakon.kz/m/document/?doc
id=1018240

2 The Convention was ratified by the Republic of Kazakhstan in accordance with the Law of the
Republic of Kazakhstan. (1999, July). Retrieved from https://online.zakon.kz/document/?doc_
id=1011035#pos=0;0
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the implementation of international standards and requirements. The historical and
legal method was reflected in the process of studying the genesis of discriminatory
currents in the world of work on the territory of the Republic of Kazakhstan.

The comparative legal method made it possible to conduct a comparative analysis
of legal regulation and leading trends in the further development of the phenomenon
of labour discrimination in the Republic of Kazakhstan and the countries of the Or-
ganisation for Economic Cooperation and Development. The method of legal regula-
tion provided an opportunity to propose copyright developments aimed at: implement-
ing OECD, ILO standards in the field of discrimination of employment in the legal
system of Kazakhstan; development of labour legislation in accordance with recom-
mendations based on a synthesis of best practices of advanced states; use of indicators
proposed by the OECD to assess the level of guarantees of social and employment
human rights; implementation of recommendations related to the creation of an inclu-
sive labour market.

The theoretical basis of the study was the work of such scientists as: H. Cheng [8],
N. Lyutov [9], A.B. Long [10], N. Kucharczyk [11], D.K. Bekyashev [12], J. Lain [13],
S.Yu. Golovin [14], A.L. Jones [15], J. Roberts [16], E.A. Ershova [17], G. Pierné [18],
A.F. Nurtdinova [19], P. Combes [20], R. Gémez Gordillo [21], M. Brussig [22], M.
Mercat-Bruns [23] and others.

Undoubtedly, a significant role for this study was played by the work of the follow-
ing scientists in the field of general theory of law: A.V. Malko [24], V.S. Nersesyants
[25], P. Siegelman [26], as well as the work of representatives of international law
schools: L.P. Anufrieva [27], J.H. Jung [28], R.Sh. Davletgildeev [29] and others. The
works of foreign scientists in the studied field of labour law were also analysed.

The research information base is the Constitution of the Republic of Kazakhstan,
labour and social legislation, international norms and standards, data from ministries
and sociological services, monographic and periodical literature, and the results of the
author's own research.

2. RESULTS AND DISCUSSION

In most OECD countries, the vision and strategy for establishing gender equality
are typically characterised by the following factors: empowerment of women in the
economy; combating gender-based violence; assistance in achieving a balance of
professional activity and personal life; prevention of gender discrimination; enhanc-
ing diversity and compliance with laws and policies regarding gender equality.
According to the 2015 Gender Gap Report compiled by the World Economic Forum
in Kazakhstan, there is a fairly slight gender imbalance in labour force (36th out of 145
countries). However, labour market indicators show a difference in the representation
of women and men. The Kazakhstan labour market is characterised by high female
employment, the availability of skilled workers and low unemployment. Women make
L ]
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up 61% of the total employed population, which is slightly lower than the OECD aver-
age of 62%. However, women, as a rule, are self-employed, which means that they have
fewer opportunities to have formal employment, decent working conditions and ade-
quate social security, including a pension. Women also represent more than 70% of
employees in sectors considered traditionally female, such as health and education.
These two sectors, as well as nutrition, finance and insurance, represent a large propor-
tion of female employees. However, all these are low-wage sectors, which account for
only 2% of Kazakhstan's GDP.

The share of women in innovation, infrastructure and high technology is very small.
For example, only 1998 women are involved in the implementation of the Nurly Zhol
State Infrastructure Development Program (11% of the total number of employees
under the Program). Despite the persisting gender wage gap, from 2006 to 2016, it has
decreased slightly from 38% to 33%. The average salary of women is only 67% of the
salary of men. One in three women in rural areas is self-employed, including those
living on income from agriculture. The bulk of this income is non-monetary self-con-
sumption. Consequently, women are not able to invest. These figures indicate lost
opportunities for using vast human potential, regardless of gender [30].

OECD authorities note that the urgent issue for Kazakhstan is strengthening the
fight against gender discrimination, as well as discrimination against older workers,
with any inequalities in labour relations. According to OECD recommendations, Ka-
zakhstan should consider more specific measures to apply the provisions of the law and
prevent unjustified discrimination against older workers in the search and employment
of workers, as well as age discrimination in relation to working conditions. While anti-
discrimination provisions are already an integral part of Kazakhstani legislation, as in
most OECD countries, ensuring proper enforcement remains problematic [6].

This conclusion was made, despite the seemingly relative prosperity with the leg-
islative provision of equality, non-discrimination in Kazakhstan. The Law of December
8, 2009, No. 223-1V “On State Guarantees of Equal Rights and Equal Opportunities
for Men and Women”' was adopted, and the fundamental ILO Conventions No. 100?
and No. 1113 were ratified in the last century. In the authors' view, the obvious problem
for Kazakhstani legislation is the neglect of two important issues: legislation on issues
of equality and non-discrimination does not cover a significant group of signs of dis-

1

Law of the Republic of Kazakhstan “On State Guarantees of Equal Rights and Equal Opportunities
for Men and Women”. (2009, December). Retrieved from https://online.zakon.kz/document/?doc_
id=30526983

2 The Convention was ratified by the Republic of Kazakhstan in accordance with the Law of the
Republic of Kazakhstan. (2000, December). Retrieved from https://online.zakon.kz/m/document/?doc
id=1018240

3 The Convention was ratified by the Republic of Kazakhstan in accordance with the Law of the
Republic of Kazakhstan. (1999, July). Retrieved from https://online.zakon.kz/document/?doc_
id=1011035#pos=0;0
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crimination; and they provide better protection in the field of employment and occupa-
tion. These two trends imply widespread national recognition of the importance of a
more effective response through legislative measures.

It should be noted that in Kazakhstan, there is virtually no judicial practice for
considering claims for recognition of discrimination in labour relations. In general,
court cases of discrimination are very difficult or even impossible due to inadequate
complaint procedures. The continued existence of unrealistic claims for reliable evidence
is particularly detrimental to successful discrimination lawsuit. In our opinion, in such
claims, the burden of proof should be shifted to an employer.

Victims of discrimination can be dissuaded of the need to exercise their rights out
of fear of persecution, due to undeveloped legislation, disbelief in court proceedings,
or complexity of procedures. However, there is no substitute for the role of the courts
in the enforcement process. Initiation of lawsuits in courts on grounds of discrimination
seems futile in Kazakhstan, when procedures are expensive, time consuming and rem-
edies are vague. Provisions with a traditional approach, shifting the burden of proof to
the plaintiff when considering cases of discrimination, limit the effectiveness of the
defence during the trial, as well as the ability to seek remedies for the damage caused.
Shifting the burden of proof to an employer is one of the requirements of European
Council Directive 2000/78 / EC, which most member states are now transposing into
national laws and practice.

The proof of discrimination in labour relations is an undeveloped procedure; there
is no direct method for establishing inequality. Determining that two jobs that differ in
content are equivalent, requires the use of a matching method. Job appraisal methods
are instrumental in determining the relative value of a job and thus determine whether
the payment is fair. The process of developing methods for evaluating work and meth-
ods for their application are as important as the technical content of these methods.
Inadvertent gender discrimination can occur at any stage of their development and use.
In 2008, the ILO published a step-by-step guide for conducting gender-neutral assess-
ment of work, describing the stages of an objective and fair assessment of work that is
not subject to gender discrimination, including the following sequence of operations:
development of a measuring grid that is not subject to gender discrimination; assign-
ment of elements in the work based on the levels of sub-factors and the definition of
work of equal value; counting the total number of elements assigned in each work;
grouping of works into intervals of elements [31]. However, Kazakhstan lacks aware-
ness and enforcement of such methods. Moreover, the studies justifiably determine the
need for theoretical development of a specific methodological test for non-discrimina-
tion. “A reference to the objective validity of the differences as a basis for concluding
that they are non-discriminatory can be considered a sufficient argument only provided
that the concept of objective conditioning of differences would also cover social justice
and proportionality. Without the application of the proportionality test, material con-
stitutional control over the compliance with the principles of equality and non-discrim-
L ]
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ination seems impossible” [32]. For the sake of objectivity, it should be noted that the
lack of sufficient and complete anti-discrimination legislation is an urgent problem for
many OECD countries, studies show the existence of problems of ensuring equality in
employment [33-37].

However, the inadequacy of the definition of “discrimination” in labour relations
is of paramount importance. In legislation, the corresponding definition of inequality
is extremely limited and does not cover all possible forms of discrimination.

Certainly, female discrimination remains the most common form of inequality.
Women continue to suffer because of discrimination in almost all aspects of employ-
ment, including the work they can get, their pay, benefits and working conditions, and
access to leadership positions. The data of official documents' show that gender dif-
ferentiated differences in wages, occupational and vertical segregation, difficulties
associated with the combination of production and family responsibilities, the dispro-
portionate prevalence of women in part-time, informal temporary employment and
discrimination due to maternity or marital status continue persist despite legislative and
programmatic initiatives[38].

In many cases, women's access to certain types of work is limited due to their re-
productive role or the fact that women still have the main responsibility for caring for
children and other dependents [39—42]. This does not mean that no progress has been
made in this area, but only indicates that women still have a long way to go to achieve
gender equality in the labour market.

The authors are fully aware that discrimination between men and women in Ka-
zakhstan has deep social roots that cannot be removed simply by adopting legislation
or any specific measure. More effective is gender mainstreaming and non-discrimination
in the implementation of a range of national measures and programs. This is a strategy
for taking into account the problems and experiences of women and men, as an integral
part of the process of developing, implementing, monitoring and evaluating measures
and programs in all areas of political, economic and public life.

At the same time, in our opinion, cases of discrimination on the grounds of nation-
ality and position of labour migrants, political opinion, HIV status, age, sexual orienta-
tion, and image remain beyond the scope of legislative discretion and without enforce-
ment of life. The listed forms of discrimination are not reflected in national legislation,
or the rule of law contains direct discriminatory rules on the listed grounds. So out of
sight are manifestations of discrimination in employment due to smoking and obesity.
A study in Sweden based on fictitious job applications with photographs showed that
overweight candidates receive 20% less job invitations than candidates with normal
weight, which corresponds to the level experienced by a minority of Middle Eastern
descent in Sweden [43]. If obesity is considered to be dangerous for one’s own health,

' Concept of family and gender policy in the Republic of Kazakhstan until 2030. Retrieved from
https://egov.kz/cms/ru/law/list/U1600000384
®
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the potential smoking hazard for colleagues is clearly documented, and therefore, smok-
ing in the workplace is prohibited in many countries. Some researchers, however,
highlight the so-called shift from “smoke-free jobs” to “smoke-free jobs,” noting the
risk of discrimination against smokers.

Age discrimination in the Labour Code is paradoxically elevated to the standard of
labour relations. In addition to the stereotype of older workers existing in society, the
possibility of realising the reluctance of employers to retain and hire older workers are
legislatively enshrined. The Labour Code contains rules on the termination of an em-
ployment contract with employees who have reached retirement age, as well as the
conclusion, extension of contracts with discriminatory clauses regarding special quali-
fications, as well as the possibility of causeless and long-term temporary employment.

In our opinion, the strengthening of legislation on non-discrimination on any
grounds in hiring, promotion, training, and advanced training is in demand. In order to
ensure strong implementation mechanisms for the application of legal provisions, ad-
ministrative responsibility should be increased and civil liability compensation options
should be established.

It is proposed to adopt a new definition of discrimination in the field of employment,
including taking into account the recent positive experience of Ukraine in the field of
updating labour anti-discrimination legislation, setting out paragraphs 2, 4 of Article 6
of the Labour Code as follows:

“2. Any discrimination in the employment is prohibited, in particular a violation of
the principle of equal rights and opportunities, direct or indirect restriction of the rights
of workers depending on race, colour, political, religious and other beliefs, gender,
gender identity, sexual orientation, ethnic, social and foreign origin, age, state of health,
disability, suspicion or presence of HIV/AIDS, marital and property status, family re-
sponsibilities, place of residence, professional membership n union or other association
of citizens, participating in a strike, applying or intending to appeal to a court or other
bodies for the protection of their rights or providing support to other employees in
protecting their rights, on linguistic or other grounds not related to the nature of the job
or the conditions for its implementation.”;

“4. Persons who believe that they have been discriminated against at work have the
right to apply to the court for the restoration of violated rights, compensation for pecu-
niary damage, and compensation for non-pecuniary damage”.

To assist in the development of effective legislation, authors consider it necessary
to introduce, as one of the parameters for the examination of draft regulatory legal acts
submitted to Parliament, a study of the project for discriminatory norms and gender
inequality. Such expert opinions, technical comments on the proposed draft labour
legislation will contribute not only to the main goal — to achieve genuine equality in
employment, but also to promote the dissemination of best practices of the ILO and
OECD countries.
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The development of training materials for labour inspection, on ensuring gender
equality and non-discrimination in the workplace is in demand. The following problems
can be identified as typical for Kazakhstan: low level of law enforcement; insufficient
sanctions; and lack of resources for labour inspection bodies; limited awareness of rights
among workers; low potential of social partners in ensuring equality, prohibition of
discrimination; limited legislative set of grounds for discrimination; limited private-
sector employer awareness of anti-discrimination obligations.

As measures to neutralise these factors, the following set of tools is proposed:
strengthening the legal framework; capacity building among labour inspectors, social
partners, judges; creation of a coordination framework for all activities related to equal-
ity issues in the public and private sectors. Revision of national legislation, including
the Labour Code; advocacy; increased sanctions and liability.

A problem that significantly affects the stability of labour relations and ensuring
productive employment is a low level of practical implementation of labour law require-
ments. In practice, the phenomena of not concluding labour contracts, illegal substitu-
tion of permanent fixed-term contracts, concealment of actual wages, and evasion by
employers of social obligations are still common.

In this aspect, a review of existing legal liability for non-compliance with labour
laws is required. In the Labour Code, a system of guarantees has been enshrined for
female workers, persons with family responsibilities, which are backed up by real
mechanisms for their legal support, namely responsibility for their violations. In a
number of cases, the LC proclaims the existence of liability for violation of the norms
of the code, but in fact there is no corresponding legal liability. So, paragraph 4 of
Article 6 of the Labour Code secured the right of persons who consider that they have
been discriminated against in the workplace to apply to a court or other instances in the
manner established by laws. However, the legislation does not determine the procedure
for applying for judicial protection on the basis of discrimination in the workplace, the
procedure for limiting from discriminatory actions (inaction) is not legally defined,
moreover, acts of a discriminatory nature, as a rule, cause both material and moral
damage to a person. The above indicates a defect in the procedures for judicial protec-
tion of violated rights, which is in the nature of a factor of corruption, as a defect in
administrative procedures.

In addition, since 2020, the employer's expenses have significantly increased due
to the introduction of compulsory health insurance (maintaining additional pension
contributions from the employer's funds has been postponed until 2023). An increase
in employers' expenses will inevitably lead not only to a slowdown in wage growth, a
reduction in workers, but also to a concealment of both the actual number of workers
and their real wages. In this direction, increased responsibility of employers is in de-
mand. It is necessary to introduce the general composition of an administrative offence,
which defines liability for any violation of labour law requirements.
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Article 90 of the Code of July 5, 2014, No. 235-V of the ZRK “On Administrative
Offences™!, establishes a limited concept of employment discrimination, which has
signs of an administrative offence. Two types of misconduct include: employer dis-
crimination in employment, expressed in violation of an employee’s right to equal pay
for equal work. Placement by the employment centre, a private employment agency
providing labour mediation, and also an employer of information on job vacancies
containing discriminatory requirements in the field of labour. All other possible mani-
festations of discrimination are not covered by legal liability measures.

It is necessary to eliminate low-quality consolidation of legal liability for misconduct
in the sphere of wage labour. To make additions to the Code of Administrative Of-
fences, establishing new compositions and supplementing the existing ones in order to
implement the fulfilment by the parties of the labour contract of labour standards,
guarantees of social and labour rights.

The authors offer the Code of the Republic of Kazakhstan on Administrative Of-
fences of July 5, 2014, No. 235-V? to supplement with articles, to amend, providing for
liability for:

violation of labour legislation and other regulatory legal acts containing labour law,
unless otherwise provided by other articles of the code:

the admission by an employer a person to work without concluding an employment
contract; or the actual admission to work by a person not authorised by an employer,
if an employer or his representative authorised to this refuses to recognise the relation-
ship that arose between a person actually admitted to work and a given employer, the
labour relationship (does not conclude with a person admitted to work, employment
contract); or evasion of registration or improper execution of an employment contract
or the conclusion of a civil law contract that actually regulates labour relations between
the employee and the employer;

non-payment or incomplete payment of wages and other payments made within the
framework of the employment relationship if the actions do not contain a criminal of-
fence, as well as non-payment and non-payment of a penalty for the period of delay in
payment due to the fault of the employer, or the establishment of a salary of less than
the size stipulated by labour legislation;

non-fulfilment by an employer of a obligation to create or allocate jobs for the
employment of persons with disabilities in accordance with the established quota for
hiring disabled people, as well as an employer's refusal to hire a disabled person
within the established quota.

Despite Kazakhstan’s ratification of the two main ILO conventions on equality,
namely Conventions 100 and 111, problems remain even with their full application.
So, means for measuring and comparing different types of work on the basis of objec-

' Code of the Republic of Kazakhstan on Administrative Offenses. (2014, July 5). Retrieved from
https://online.zakon.kz/document/?doc_id=31577399
2 Ibidem
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tive criteria, such as qualifications, working conditions, remain undeveloped. If, as a
result of labour assessment based on objective criteria, free from stereotypical ideas
about the value of labour that women or men usually perform, the value of some types
of labour differs from others, these differences should be reflected in the level of
wages.

According to Article 1 of ILO Convention No. 111!, discrimination is any distinc-
tion, exclusion or preference based on race, skin colour, sex, religion, political opinion,
foreign origin or social origin, leading to the destruction or violation of equality of
opportunity or treatment in the employment and occupation. However, article 6 of the
Labour Code uses a different definition of discrimination — it is defined as “a restriction
on the exercise of labour rights based on origin, social, official and property status,
gender, race, nationality, language, religion, beliefs, place of residence, age or physical
shortcomings, as well as belonging to public associations”.

Legislative prohibition of employment discrimination and the provision of legal
remedies is insufficient; ensuring their effective functioning is a problem, especially
during periods of economic downturn. It should be noted that the most difficult problem
associated with the effective implementation of equal rights in labour relations and
employment is undoubtedly caused by economic and social conditions. The prospects
for future activities in the field of ensuring the prohibition of discrimination include:
the formation, development and sharing of a knowledge base on the measurement, fix-
ing and elimination of discrimination in the field of work and occupation; development
of the institutional capacity of constituents of social partnership with regard to more
effective implementation of the fundamental right to non-discrimination in the world
of work; Strengthening research and international partnerships with key stakeholders
for equality.

In our opinion, an important aspect in this direction is the beginning of transforma-
tions from legal reforms and the transformation of gender policy. In this direction, the
OECD recommends:

Governments must translate international conventions into their national legal
framework and repeal discriminatory laws. In fact, this refers to discriminatory legal
provisions regarding the rights of women in the workplace and reproductive autonomy.
This also includes addressing legal loopholes that allow for continued negative prac-
tices, such as early marriage or unequal sharing of household responsibilities. A more
comprehensive legal framework should cover all forms of violence against women,
without exception.

Public policy should address the root causes of gender inequality and include ad-
vocacy campaigns and/or educational programs to address negative gender stereotypes.
This is especially true when the focus is on empowering women and the unequal dis-

' The Convention was ratified by the Republic of Kazakhstan in accordance with the Law of the
Republic of Kazakhstan. (1999, July). Retrieved from https://online.zakon.kz/document/?doc_
id=1011035#pos=0;0
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tribution of family care responsibilities. Quotas and parental leave schemes are clearly
not enough to challenge the widespread stigmatisation of women in politics and as
working mothers.

Protection of women's rights requires improving both the gender sensitivity of the
judiciary and women's legal literacy. An inclusive and comprehensive legal framework
should include legal training, legal services for more vulnerable women and/or aware-
ness-raising and legal literacy programs.

The elimination of discriminatory laws, social norms and practices should be a
common concern and obligation. Every citizen and all institutions have a role to play,
including governments, stakeholders in development cooperation, local civil society,
community and religious leaders, teachers, health workers, justice and police, media,
foundations, private sector and others. Legal reforms can promote social transforma-
tions, but it also requires local changes. Decisions developed at the local level, combined
with adequate legislation, are necessary for social change [44].

CONLUSIONS

Thus, it follows from a literal interpretation of legal norms that a different attitude
towards a person in the formal observance of his rights is not a violation, and dis-
crimination can be established only in case of a direct violation of any other legal
norm. At the same time, it is extremely difficult to establish the fact of discrimination
and restore their rights to the discriminated employee, since in a situation where no
other violation (apart from discrimination) is committed, discrimination is not estab-
lished by the prescription of the law, and when another violation is committed, the
punishment follows it not for discriminatory actions. The lack of a clear legislative
definition of the term “discrimination” and a detailed regulation of the procedural
specifics of considering cases of discrimination disputes create additional difficulties
both for the emergence of anti-discrimination judicial practice and for the process of
creating a public understanding of what discrimination is.

As a conclusion, it is needed to note that the adoption of the recommendations and
proposals set forth will ensure the following legal and socio-economic consequences:

— the progressive development of Kazakhstani national labour law in the direction
of its compliance with the best examples of the system of labour relations inherent in
leading states;

— creation of legal conditions for active employment, participation in labour rela-
tions for persons of retirement age, the removal of existing legal and organisational
obstacles to hiring and retaining older workers in the workplace;

— strengthening mechanisms to combat gender and other types of discrimination;
toughening legislation on non-discrimination on any grounds in hiring, promotion and
training;

— solving the problem of the low level of practical implementation of the require-
ments of labour legislation, eliminating low-quality consolidation of legal liability for
misconduct in the field of employment.
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Awmanreapau lllanieenu Xamsin
Kageapa npasa, icmopii ma couionozii
Iunosauiiinuii €spasiticoxuii ynisepcumem
Iasaoaap, Pecnybaixa Kasaxcman

€pmex Abirbraceuu Dypi6acs,

tKanna Amanreapainiena Xamsina
Kageapa opucnpyaenuii

Kasaxcoxuii nayionaavruii negazozivunuil
ynHisepcumem imemi Abas

Aamamu, Pecnybaixa Kasaxcman

MIzKHAPOAHO-ITIPABOBI MEXAHI3MH 3ABE3INEYEHHA
COUIAABHHUX TA TPYAOBUX I1PAB AIOJJMHH

AHoOTAaisA. PopMmysaHHsi CyUACHOT HAYKOBOT KOHYENYii npo 3HAYEHHS | PONb MIJICHAPOOHO-NPA-
B0BUX OCHOB 3a0e3nedeHts COYianbHO-MPYOOBUX NPAs TIOOUHU € AKMYAIbHOIO NPABOGOIO NPO-
bremoro, supiwenHs akoi cnpusie popmysarnnio 6 Kazaxcmani npagogoi i coyianvHoi depoicasu,
peopmysantIo HAYIOHATLHO20 NPABOBO2O Pe2YIIO8AHHS 8 KOHMEKCMI MIDCHAPOOHO-NPABOBUX
30008'a3anb Kpainu. Memoto cmammi € npoedeHHs KOMNIEKCHO20 AHANI3Y CUCTNeMU MIXCHA-
POOHO-NPABOBUX OCHO8 3abe3neyenHs coyiaibHo-mpy0osux npas aioounu 8 Kazaxcmani na
cyvacnomy emani. Cneyughixa ma ckiaoHicms Memamuru OOCHIONCEHHS 3YMOBUNU UKOPUC-
MAHHA YII020 KOMNLEKCY 3a2aNIbHOHAYKOBUX MA CNeYidTbHUX HAYKOBUX MEemOoOi8 NI3HAHHA,
Makux, aK: 0laneKmudHo20, CMpyKmypHO-@YHKYIOHAIbHO20 AHALI3Y, CUCEMHO20 AHAI3Y,
dopmanvro-ooemamuunozo mowo. B pesynemami npogedernoco 00caiodicents agmopom cma-
HOBIEHO, WO THCIMUMYYIIHUL ACNeKM MIXCHAPOOHO-NPABO8oi 6A3U BUCIYNAE 8 AKOCTI «A0pa»
63a€MOOIT MidiC MIDICHAPOOHUM I HAYIOHAILHUM NPABOM Y chepi 3a0e3neuents coyiaibHux
i mpyoosux npas ntoouru. OOTPYHMOBAHO, U0 MINCHAPOOHI CMAHOapmu 8 00CII0NCYSAHIll
cpepi gidieparoms poib Oemepminanm yHipikayii | KOHCONIOayii 6HYMPIUWHbLO20 3aKOHO0ABCMEA,
BUBHAUAIOMb PIBEHb 2APAHMILL 8 COYIATbHO-MPYOO0Gill Chepi, & MAKONC GUKOHYIOMb (DYHKYIIO
PO3DOOKU HAYIOHATLHO2O 3AKOHOOABCMEA, CMAIOMb HAUBANCIUBIUUMU NAPAMEMPAMU 1020
peopmysannus. Ilposedeno ananiz npoyecie pepopmy8anHs HAYIOHATILHO20 3AKOHOOABCTNEA
Pecnybnixu Kazaxcman 6 coyianvho-mpyoosiil cghepi 6 Konmekcmi 6Ny MiZCHapoOHO-Npaso-
8UX 30008'53aHb, 83MUX HA cebe YIElo 0eparcasorn. ABMopom maxodlc KOHCMAMOBAHO, WO 200-
GHUM HANPSIMKOM 3AKOHOO0ABY020 NPOYecy 8 COYLanibHO-mpyoosiil cghepi nyoniuHux npasosio-
HOCUH HA KOPOMKOCMPOKO8Y NepPCneKmugy Cmane nociiooeHa IMNIeMeHmayis 8 HaylOHAalIbHe
3axonooascmeo Pecnyoniku Kasaxcman egponeiicbkux cmanoapmis 3 ypaxy8aHHsam ix npocpe-
CUBHO20 Xapaxkmepy, opienmayii Ha noby0osy coyianrbHoi deporcasu ma HeobxioHocmi 30epe-
HCEHHSL HAYIOHATILHOT I0eHMUYHOCII.

Kuro4oBi ciioBa: perioHanbHI CTaHIAPTH, MDKHAPOIHI 3000B's13aHHS, KOHCTUTYIIIITHE TIpaBo,
rapMOHi3aIlis MKHAPOTHIX HOPM, HalliOHAJIhHA TIPAaBOBA CHCTEMA.
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INTERNATIONAL LEGAL MECHANISMS
OF ENSURING SOCIAL AND LABOR HUMAN RIGHTS

Abstract. The formation of a modern scientific concept on the significance and role of interna-
tional legal fundamentals for ensuring social and labour rights is a pressing legal issue, the
solution of which contributes to the formation of a legal and social state in Kazakhstan, the
reform of national legal regulation in the context of the country's international legal obligations.
The purpose of the article is to perform a comprehensive analysis of the system of interna-
tional legal framework for ensuring social and labour human rights in Kazakhstan at the pres-
ent stage. The specificity and complexity of the research subject conditioned the use of an entire
complex of general scientific and special scientific methods of cognition, such as: dialectical,
structural-functional analysis, system analysis, formal-dogmatic and others. As a result of the
research, the author established that the institutional aspect of the international legal framework
acts as the “core” of the interaction between international and national law in the field of ensur-
ing social and labour human rights. The reasoning is provided that, in the researched field, the
international standards play the role of determinants of unification and consolidation of domes-
tic legislation, determine the level of guarantees in the social and labour sphere, and also
perform the function of developing national legislation and become the most important param-
eters for its reform. The processes of reforming the national legislation of the Republic of Ka-
zakhstan in the social and labour sphere in the context of the influence of international legal
obligations undertaken by this state are analysed. The author also states that the leading direc-
tion of the legislative process in the social and labour sphere of public relations for the short
term will be the consistent implementation of European standards in the national legislation of
the Republic of Kazakhstan, with consideration of their progressive nature, orientation towards
development of a social state and the need to preserve national identity.

Keywords: regional standards, international obligations, constitutional law, harmonization of
international norms, national legal system.

INTRODUCTION

The relevance is due to the interests of the state and society in the qualitative consol-
idation and regulation of social and labor human rights in the modern legal system
and social relations. The timeliness of the research is due to the theoretical lack of
development of the system of international legal foundations for ensuring social and
@
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labor human rights in Kazakhstan, the relevance of the practice of forming and de-
veloping social and labor legislation as the fundamental basis of generally accepted
norms and standards in this field.

In recent years, the field of social and labor legislation of Kazakhstan has undergone
fundamental changes, the system of relevant regulatory legal acts has become more
qualitative and effective due to codification and unification, the implementation of
organizational reform to ensure guaranteed social protection measures for the popula-
tion [1]. At the same time, despite a significant improvement in the quality of ensuring
of social and labor rights of a person, Kazakhstan’s legislation in this area does not
sufficiently meet generally accepted standards, international obligations undertaken by
the republic are not fully implemented. In addition, scientific interest in the topic of this
study is due to the fact that legal support of social and labor human rights is carried out
not only by domestic law, but also international, as a rule, more progressive, consolidat-
ing recognized standards and norms of realization of human rights in the social and
labor sphere [2; 3]. However, the specifics of this area of public relations does not allow
in most cases the direct impact of international rules in the realization of social or labor
rights, implementation measures are needed to consolidate and introduce generally
accepted standards in national legislation. This determines the complexity of the
mechanism of execution by Kazakhstan of its international obligations to ensure social
and labor human rights.

It should be noted that the international legal foundations of wage labor and social
protection of the population were the objects of scientific research in legal science. So,
in the thesis of E.M. Ametistov notes: “International labor regulation is one of the old-
est and most developed areas in the international protection of human rights [4]. For
many years of existence of this area, within its framework, a large number of interna-
tional labor standards were established and an extensive system of multilateral and
bilateral treaty obligations of states was established for the intra-legal implementation
of these norms, and a great practical experience of such implementation was accumu-
lated”. At the same time, in Kazakhstan there were no comprehensive scientific studies
of the problems of the international legal foundations of ensuring social and labor human
rights [5; 6]. The statement of the problem in the proposed perspective of the scientific
analysis of human rights in the social and labor sphere in Kazakhstan from the point of
view of their provision through mechanisms of an international character is new and
has not previously had a place in the domestic legal science.

The formation of a modern scientific concept of the significance and role of the
international legal foundations for ensuring social and labor human rights is an urgent
legal problem, the solution of which contributes to the formation in Kazakhstan of a
legal and social state, the formation of national legislation and the social and labor
sphere corresponding to generally accepted international standards.

Despite the fact that the problems of ensuring and content of human rights and
freedoms, as well as issues of establishing the correlation of international and national
L ]
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law, the implementation of generally accepted standards in the domestic legal system
are some of the “popular” areas of theoretical research in constitutional law, compara-
tive law science, international law, in the field of scientific research of international
legal orientation there was not a single monograph specifically devoted to the interna-
tional legal support of social labor rights, which seems to be a significant gap in this
area of scientific research [7]. Existing studies of regional associations in the post-
Soviet space are represented by works of scientists from various branches of knowledge:
economic, historical, political, legal orientation. After the collapse of the USSR, enough
scientific literature has been published, including monographs on the areas and aspects
of this study [8].

These works and other works related to the countries of the former USSR, their
formation in political, economic and social terms, their need for economic associations
and steps in this direction, are of considerable scientific interest.

1. MATERIALS AND METHODS

The specificity and complexity of the topic of scientific research led to the use of
a whole complex of general scientific and special scientific methods of cognition,
such as: dialectical, analysis, synthesis, historical, comparison, analogy, deduction,
induction, abstraction, as well as comparative legal, formal legal, method of politi-
cal and legal modelling, structural and functional analysis, system analysis, logical,
formal dogmatic and others. The general scientific dialectical method of cognition
was the main one in this system of methods used and allowed to fulfil the scientific
tasks defined in the article in the unity of their social content and legal form. In
particular, the dialectical method of cognition of reality made it possible to analyse
international legal mechanisms for ensuring social and labour human rights, which
reflected Western European basic civilisational values, as well as to study the influ-
ence of European doctrine, politics, and international legal obligations in the field
under study on national legal system of the Republic of Kazakhstan.

The use of analysis and synthesis methods contributed to the study of problems in
the field of protecting social and labour human rights and directions for improving the
relevant legislation. The historical method contributed to determining the role of inter-
state cooperation in the development of mechanisms for ensuring social and labour
rights in a transboundary context. The formal legal method allowed revealing the pe-
culiarities of law enforcement of the provisions of the national legislation of the Re-
public of Kazakhstan in the field of protection of social and labour human rights. The
comparative legal method provided an opportunity to conduct a thorough analysis of
the problems of protecting social and labour human rights, as well as outline the pros-
pects for overcoming them. In addition, this method was used to identify similar and
fundamentally opposite norms in the legal regulation of ensuring social and labour
human rights in the Republic of Kazakhstan and other countries, international organisa-
tions, as well as when comparing scientific views on the indicated issues.

235



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 3, 2019

The methods of induction and deduction have provided a definition of the nature
and effectiveness of the mechanism for protecting and ensuring social and labour rights
as a priority area for adapting the national legislation of the Republic of Kazakhstan to
international standards and requirements. Structural and functional analysis was used
to comprehensively characterise social and labour rights of a person, to determine and
study the structure of national legislation governing relations in this area. The method
of system analysis provided the opportunity to highlight the relationship between the
substantive nature of social and labour rights and the specific mechanism of their pro-
tection. The formal dogmatic method was used in the interpretation of legal categories,
as a result of which the conceptual and categorical apparatus for protecting social and
labour human rights in the international legal context was deepened and refined. The
logical method was used as a universal means of argumentation of scientific conclusions
in the indicated problems.

The theoretical basis of the article was the scientific works of domestic and foreign
scientists, based on the key theories of interstate integration: federalism, neo-function-
alism, intergovernmentalism (intergovernmental approach), neo-regionalism. The
empirical base of the study is a wide range of regulatory legal acts and official docu-
ments adopted in the field of ensuring social and labour human rights both in the Re-
public of Kazakhstan and in other states and organisations. Based on the principle of
comprehensiveness, the study takes into account both political and socio-economic
aspects of the formation and development of international legal ensuring the standards
of social and labor human rights, their relationship with legal regulation and practice
of implementing of national social and labor relations. The study of the problems of
international legal regulation of the research object is carried out in a systematic con-
nection with the analysis of the problems of the organization and activities of the inter-
national institutional system.

Since the author's concept concerns the identification and understanding of the
regularities of transformation of international standards for ensuring social and labor
human rights in the national legislation of Kazakhstan, the main ones are the methods
of describing and analyzing situations caused by socio-economic features of the geo-
political national space, methods of comparative analysis.

2. RESULTS AND DISCUSSION

The international legal framework for ensuring social and labor human rights is a
combination of the most important fundamental international norms governing the
basic foundations of international institutions operating in this field and international
relations aimed at securing standards, ensuring, guaranteeing and realizing social
and labor human rights that gives grounds for its separation into an independent in-
ternational legal institution in the system of the branch of international human rights
law. This institution is of a public legal nature, due to the specifics of social relations
that are governed by the established international social and labor legal system —
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these are relations of cooperation and interaction between states and international
organizations in this field [9—11]. The public nature of the institution is determined
by the particular subject composition of these social relations, which are states, in-
ternational organizations, bodies; by special method of legal influence, characterized
by the processes of harmonization of the will of the states; as well as the peculiarities
of the formation and consolidation of the sources of the legal framework for ensur-
ing social and labor human rights system of the international legal framework for
ensuring social and labor human rights.

The leading role in creating and providing guarantees for the realization of social
and labor human rights belongs to international organizations, whose goal of operation
is to develop, consolidate and implement international human rights standards, which
is aimed at creating stable security foundations throughout the world. The institutional
aspect of the international legal framework for ensuring social and labor human rights
acts as the “core” of interaction between international and national law in this area,
which defines and establishes appropriate mechanisms for interpenetration and addition
in the legal regulation process [12]. The institutional system of international law in the
social and labor field of social relations includes a set of institutions that ensure, on the
one hand, that states comply with international obligations in the social and labor sphere,
and on the other, through lawmaking, create and consolidate relevant generally ac-
cepted standards [13; 14]. It is the factor of participation in institutional systems that
obliges the state to join and use the generally accepted recognized tools and mechanisms
for ensuring social and labor human rights.

The significance of international social and labor standards is to develop national
law in the direction of its compliance with generally accepted and universal norms;
standards play the role of determinants of unification and consolidation of domestic
legislation, define the level of guarantees in the social and labor sphere, as well as
carry out the function of developing national legislation, become the most important
parameters of its development; act as parameters of domestic social policy; interna-
tional tools and mechanisms for the protection of social and labor human rights are an
integral part of the legal, economic and organizational security systems, the effective-
ness of their application is ensured by the basic, fundamental nature of universal norms.

2.1 Universal tools and mechanisms for the protection of social and labor rights

Modern conditions for the development of international and interstate relations have
proved the effectiveness of universal norms, provided by their basic, fundamental
character in the system of international law. Scientific sources rightly point out that
the priority of national regulation of human rights is giving way to international
control. There is a need to develop common human standards in the field of human
rights, as well as to create international mechanisms and procedures for their provi-
sion and protection. Distinctive features of universal norms can be reduced to the
following provisions: global action, universal binding force, the creation and aboli-
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tion of them by international community as a whole. Universal norms form general
international law, in which law in the social and labor sphere can be distinguished.

Custom in international law has an immeasurably greater importance than in do-
mestic law. It can be argued that the treaty has become the main source of interna-
tional law relatively recently. For almost the entire history of the development of rela-
tions between states, custom has been one of the most important sources of interna-
tional law. This statement is true not only for Asian countries, including the states of
the Central Asian region, but also for all European states. And at present, custom
continues to play an important role as a source of international law and a form of con-
solidation of universal norms. Customs can be modified, subsequently transferred in a
contractual form or canceled by means of contracts of interested parties [15]. Treaty
and custom are the main sources of modern international law and a form of consolida-
tion of universal norms. And while at the first stages of development international law
indirectly influenced the legislation of the states-participants of the international com-
munity, now the international treaty and international custom have become direct
sources of national law. The treaty as a universal norm of international law is an ex-
plicit agreement between its subjects on the creation of internationally binding legal
norms for them, defining their mutual rights and obligations.

In the process of creating international law, intergovernmental and international
public organizations participate. The result of their activities are resolutions, that is,
recommendations that have a significant impact on the creation of international legal
norms both in a contractual and usual order. Since the resolutions of intergovernmental
organizations are the result of the coordination of the interests of the member states of
these international intergovernmental organizations, especially those relating to the
behavior of states in the sphere of competence of this international organization, they
serve as sources of modern universal norms of international law [16—18]. In any case,
the resolution of an international organization adopted by a majority vote becomes
binding on almost all members of this organization. And the more universal this orga-
nization is, the more states accept the resolution as a generally binding norm.

International labor and social law belong to the field of public international law as
regulating the relations between subjects of international law regarding the consolida-
tion, implementation of the standards of human rights in the social and labor sphere,
and their implementation in national law. The inaccuracy of the term international labor
law lies in the fact that the sphere of relations regulated by it is not a hiring relationship
with an international element (not a relationship between an employer and an em-
ployee), but a relationship between the subjects of a small business regarding export-
import of labor force, internal legal regimes, “Meeting” and “seeing off” labor migrants.
In connection with this, a more accurate term would be the term international migration
(labor resource) law. In international labor (migration) law, methods of bilateral and
regional regulation are also actively used. Moreover, within the framework of integra-
tion associations, there is a tendency to replace the method of multilateral regulation
L ]
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by the method of supranational regulation [19]. The public nature of international social
and labor law, we believe, proceeds from the circle of social relations that are regu-
lated by the existing international social and labor legal system — these are relations of
cooperation, interaction between states, international organizations in this field. The
subject composition, which includes states, international organizations, these public
relations also determines the public legal nature of international social and labor law.
As additional features, it is worth highlighting a specific method of legal impact, char-
acterized by the processes of coordination of the will of states, as well as the particular
sources of the legal system under consideration. International law in the social and
labor sphere as a relatively new phenomenon of reality develops mainly in the form of
international treaties, both multilateral and bilateral (agreement, pact, convention).

The Universal Declaration of Human Rights, adopted by the UN General Assembly
on December 10, 1948!, secured the right of everyone to such a standard of living,
including food, clothing, housing, medical care and the necessary social services, which
is necessary to maintain the health and well-being of himself and his family, and the
right to security in the event of unemployment, illness, disability, widowhood, old age
or another loss of livelihood due to circumstances beyond its control. The Interna-
tional Covenant on Economic, Social and Cultural Rights, adopted by the UN General
Assembly on December 16, 1966, developed these provisions, securing the right of
everyone to social security, including social insurance. In addition, UN acts are sourc-
es for the formation of acts of international law in the social and labor sphere, as they
define basic ideas. These UN acts containing the basic principles of social protection
of the population, the realization of human rights in labor are the Universal Declaration
of Human Rights, the Declaration on Social Progress and Development, the Declaration
of the Rights of the Child, the Declaration on the Elimination of All Forms of Racial
Discrimination, the Declaration on the Elimination of Discrimination against Women,
Convention on the Elimination of All Forms of Racial Discrimination, Declaration on
the Rights of Mentally Retarded Persons, Declaration on the Rights of Disabled Persons,
International Covenant on Economic, Social and cultural rights, International Covenant
on Civil and Political Rights, Copenhagen Declaration on Social Development.

A special place in the international system of universal mechanisms for ensuring
human rights is occupied by the Conventions of the International Labor Organization,
as well as acts of a recommendatory nature — the ILO Recommendations, but with re-
spect to these documents a universal scope has been established. Both the ILO Conven-
tions and Recommendations are adopted at the ILO Conference. The ILO Convention
usually requires ratification by the state that has accepted it. The provisions of the
Convention shall take effect by the adoption of legislative or administrative measures,
collective agreements or any other legislative means. Any state that has signed the ILO

! The Universal Declaration of Human Rights, adopted by the UN General Assembly. (1948, Decem-
ber). http://www.consultant.ru/document/cons_doc LAW 120805/
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Convention must translate its provisions into national law. But the norms of interna-
tional labor and national labor law are interdependent. This means that the ILO has a
significant impact on the labor laws of various states. An ILO recommendation can also
be made into law. In addition to submitting a recommendation to the competent author-
ity or authorities, the ILO member does not have any other obligations to the ILO, with
the exception of the obligation to inform the Director-General of the International
Labor Office, at appropriate times, when required by the Governing Body, about the
status of legislation and existing practice in his country on that the recommendation
relates to, what measures have been taken or planned to give effect to any provisions
of the recommendation, as well as about such changes to these provisions, which are
or may be necessary for the purpose of adopting or applying them. ILO recommenda-
tions detailing the fundamental principles of international labor law are binding on ILO
member states based on their membership in the ILO.

Thus, the legal nature of ILO Conventions and Recommendations is significantly
different. Since ratification of the Convention, as a rule, introduces it into the system
of sources of national legislation. Regarding the Recommendation, its ratification is not
required, which somewhat formally detracts from its legal force for states that have
signed it. At the same time, membership in the ILO makes the Recommendations bind-
ing on participating states.

The ILO acts define the types of domestic sources of law and legislation, determine
the form and content of national regulations. Article 2 of 1969 Convention No. 129!
clarifies that the term “legislation” means, in addition to laws and regulations, arbitral
awards and collective bargaining agreements. The ILO acts define the types of domes-
tic sources of law and legislation, determine the form and content of national regulations.
Other ILO acts characterize the structure of domestic sources of law, highlighting the
usual norms, the views of prominent scholars, and common features. However, inter-
national acts do not establish an exhaustive list of legal sources, since the system is in
constant development. Social partnerships, employment contracts, and social protection
are highlighted as priority areas for the development of national law-making.

ILO activities in Kazakhstan are carried out through the operation of the ILO Sub-
regional Office for Eastern Europe and Central Asia. The Office coordinates ILO ac-
tivities in ten countries — Azerbaijan, Armenia, Belarus, Georgia, Kazakhstan, Kyrgyz-
stan, the Russian Federation, Tajikistan, Turkmenistan and Uzbekistan. The main areas
of activity of the Subregional Office are the promotion of national decent work programs
in the countries of the region, the development of social dialogue, social protection,
employment development, labor protection, gender equality in the world of work, HIV
/ AIDS in the workplace, the eradication of child labor and other areas. The interaction
of the Republic of Kazakhstan and the Bureau is carried out in the framework of joint

! International Labor Organization Convention No. 129 of 1969 on Labor Inspection in Agriculture.

(2004, September). Retrieved from https://zakon.rada.gov.ua/laws/show/993 114
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programs in the field of labor and social protection of the population, the development
of draft regulatory legal acts, their concepts, as well as program documents for the
development of the social and labor sphere [20—22].

Universal mechanisms for the protection of social and labor human rights pene-
trate the legal systems of states through various international institutions of which
the country is a party. It is the participation factor that obliges the state to join and
use the developed universally recognized tools and mechanisms for ensuring social
and labor human rights, which together can be defined as a universal system of inter-
national cooperation in the field of ensuring social and labor human rights. We con-
sidered universal tools and mechanisms for protecting social and labor human rights
as an organic part of the legal and organizational security systems, the effectiveness
of their application is ensured by the basic, fundamental nature of universal norms.
The main forms of the existence of universal norms are custom, contract, acts of
international organizations, which should be considered as sources of international
and national law [23].

Universal norms are the most important mechanism for ensuring social and labor
rights and freedoms of a person, in their totality they form the international legal basis
for regulating this sphere of public relations. Universal norms set the bar for guarantees
of the considered human rights, act as a determinant of national law-making, become
the most important parameters of its development, and are determined by the standards
of domestic social policy. The universal level of labor regulation and social protection
is aimed at expanding the scope of public relations covered by legal mediation. Uni-
versal mechanisms penetrate the legal systems of states through the relevant interna-
tional institutions to which the country is a party. It is the participation factor that
obliges the state to join and use the developed universally recognized tools and mech-
anisms for ensuring social and labor human rights.

2.2 Regional mechanisms and standards for ensuring social and labor rights

Along with the existing system of universal cooperation of states in the field of social
and labor human rights, such activities are carried out at the regional level, that is,
on the basis of existing regional cooperation organizations, on the basis of interstate
(multi-, bilateral) agreements. Regional cooperation cannot be opposed to universal
cooperation and, in our opinion, should be considered from two perspectives: on the
one hand, as a way to complement universal cooperation, to specify it towards the
national conditions, and on the other, as a method of creating more effective and
efficient mechanisms and ways to ensure fundamental human rights and freedoms,
including in the social and labor sphere. The region created by states is, along with
the states themselves and international governmental organizations, one of the most
important factors conducive to solving modern global problems. It contributes to the
formation of a community of interests, affects the security of the region, contributes
to the emergence of new ways of mutual relations between states. It creates the need
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for new international legal norms and new institutions. Regional norms historically
preceded universal. The latter were created on the basis of the former, using their
experience [24; 25]. This process continues to this day. At the same time, universal
international law promotes the progress of regional systems by transferring to them
the experience of both more developed regional systems and the universal system.

If universal international legal documents that enshrine personal human rights and
freedoms form the UN international legal acts on human rights and freedoms, which
are of a recommendatory nature and the UN conventions developed on their basis, then
a system of regional international legal acts on human rights are formed by: European,
American, African, Asian-Pacific systems, as well as systems of acts regulating human
rights in Islamic society, the system of acts within the OSCE and the system of acts in
CIS [26]. The acts adopted by the European regional associations of states: the Council
of Europe (CE) and the European Union (EU), act as sources of international legal
regulation of the social and labor sphere, together they form the so-called regional law
in this area. Among the fundamental acts of inter-regional cooperation, the Convention
on the Protection of Human Rights and Fundamental Freedoms, the European Social
Charter, should be highlighted at the level of the Council of Europe. The Charter not
only proclaims the basic social and labor human rights as priorities of the social policy
of states, but also establishes a set of measures to ensure the enumerated rights, measures
to establish guarantees for their implementation.

Kazakhstan seeks an active partnership with the European Union. One of the prom-
ising, in our opinion, areas of the legislative process in the social and labor field of
public relations is the implementation of European standards in national legislation,
taking into account their progressive nature and focus on building a social state. In the
analysis, regional cooperation was studied as a method of supplementing the universal
level of international legal interaction of entities, a way of differentiation in relation to
national conditions, which has more effective mechanisms for ensuring human rights
and freedoms. One of such promising, in our opinion, directions of the legislative pro-
cess in the social and labor field of public relations is the implementation of European
standards of a regional character in national legislation, taking into account their pro-
gressive nature and focus on building a social state. The lack of a uniform approach to
the legal regulation of social and labor rights of citizens in the EAEU states leads to an
insecurity of mechanisms for their guarantees enshrined in relevant international obli-
gations, this conclusion is based on the fact that the EAEU member countries have
chosen individual ways of developing social systems, identified various sources of fi-
nancing funds for their financial support [27].

In Kazakhstan, certain minimum requirements of the Charter of Social Rights and
Guarantees of Citizens of Independent States of the EAEU remain unfulfilled, namely,
the right guarantee for full social security regardless of place of residence, full pension
provision in old age, in case of illness, disability, loss of a breadwinner, in other cases
provided for by national legislation is not fully provided, regardless of the territory of
L ]
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which state the right to pension provision is acquired, as well as the payment of govern-
ment benefits to families with children; requirements for the social security system to
provide material and other assistance to dependent family members of the unemployed,
as well as to citizens who have lost the right to unemployment benefits due to the ex-
piration of the specified period for its payment; the provision that the temporary dis-
ability benefit should be paid in the amount of at least 60 percent of the employee’s
earnings and its amount should not be lower than the minimum wage level prescribed
by national legislation; provisions on determining the amount of cash benefits for child
care not lower than the minimum wage established by national legislation [28].

In our opinion, one of the effective mechanisms for the EAEU member states to
fulfill their regional standards of social and labor rights is the rapprochement and har-
monization of national legislations in this area, which, in our opinion, provides for
several aspects of the solution and requires an integrated approach. Firstly, we believe
that the effectiveness of the regional level of cooperation can be achieved, along with
other mechanisms, by establishing direct acts and applying them on the territory of
states, taking into account the possibilities of national constitutional law. We believe
that only fundamental and basic documents should possess such an action. Secondly,
the adoption of legislative acts that facilitate the phased approximation of the regula-
tory framework of the EAEU member states in the social and labor sphere, which include
model laws. Thirdly, the development and adoption of conceptual acts recommended
for use in national legislation.

2.3 Coordination of Kazakhstan's international obligations in the social and labor
sphere and domestic law

The process of real fulfillment by states of their international obligations is the logical
result of participation in international relations, adherence to universally recognized
norms and standards for ensuring social and labor human rights. This process of ex-
ecution can be considered as a state-sanctioned direct enforcement of international
norms in the internal legal system, as well as in the framework of the harmonization
of international and national legal norms. Coordination is a form of convergence of
international and national law and is expressed in the adoption of a set of measures
to implement the norms of international law. The need for coordination is dictated by
the following factors: awareness of the priority of universal values, respect for hu-
man rights and fundamental freedoms, the need to maintain international peace, se-
curity and justice, stability and democracy; secondly, the harmonization of domestic
and international law is dictated by economic factors, in particular, the ever-increas-
ing internationalization of production and exchange, technology and science. The
above factors ensuring the significance of harmonization should be supplemented
with the following provisions: firstly, the achievement of a common goal, which is
the fulfillment by the state of its international obligations, and secondly, the approval
of the status of the state in the international community, committed to universally
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recognized values and principles, and thirdly , coordination provides real opportuni-
ties for state participation in international lawmaking, the formation and dynamics
of the international legal system.

Not being categorical, in the question of the types, content and essence of the meth-
ods of coordination, we note that all available theories on this problem have a right to
exist. In our opinion, the most effective in the approval process are sending, incorpora-
tion and legitimation, which allow creating the most harmonious conditions for the
coexistence of international and national law. The prerequisites of the approval process
under consideration are not only the above aspects of the status of the state as a subject
of international law, but also the conflicts that take place. The so-called conflicts of
norms of international and domestic law often arise not because of dishonesty in the
execution of international treaties, but because of the technical inconsistency of the
requirements of domestic laws and international law. The inconsistency of interna-
tional and national legal norms is also explained by the fact that the state-subjects of
international relations are often at different stages of socio-economic, political and
cultural development. There are always conflicts between the norms of international
and domestic law, they are overcome and reappear in order to be overcome. In addition,
conflicts arise, as a rule, on the basis of a higher level of universally recognized prin-
ciples and norms enshrined in international law and the norms of certain spheres of
public relations relative to the internal legal system, which requires the implementation
of a number of domestic measures. The Ministry of Foreign Affairs acts as the coordi-
nating body for compliance with international obligations of the Republic of Kazakhstan,
which is entrusted with the task of coordinating the international activities of other
central government bodies of Kazakhstan in order to ensure a common foreign policy,
foreign economic policy and investment policy in relations with foreign states and in-
ternational organizations, as well as the organization conducting negotiations and
concluding international treaties of Kazakhstan; preparation of proposals on the conclu-
sion, implementation, amendment, suspension and termination of international treaties,
their introduction in the prescribed manner for consideration by the President or the
Government; participation in the development of measures to ensure the rights and
freedoms of citizens, its defense and national security, law enforcement, the develop-
ment and expansion of trade, economic, financial, scientific, scientific, technical, cul-
tural, as well as other relations of Kazakhstan with foreign states and international or-
ganizations; the implementation of general monitoring and coordination of activities
of state bodies in the implementation of international treaties to which Kazakhstan is a
party. The judicial authorities in the field of legal support of international treaties, co-
ordination of foreign legal assistance are vested with the functions of preparing, orga-
nizing the conclusion and execution in accordance with the legislation of international
treaties on legal assistance and legal cooperation with foreign states; on the analysis of
harmonization, unification of the legislation of Kazakhstan and foreign countries, as
L ]
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well as the implementation of international standards recognized by Kazakhstan in the
legislation, are endowed with the function of carrying out a legal examination of draft
international treaties.

At the same time, our analysis of the existing conflicts of international and na-
tional law in the field under consideration allows us to conclude that the activities of
these authorized bodies are not fully coordinated with other interested state bodies,
there is no relationship between the MFA, MJ and MLSPP in the framework of ensur-
ing social and labor rights. In our opinion, it is a demanded and reasoned practice to
assign to the Ministry of Labor and Social Protection the functions of a special coordi-
nating body that monitors and prepares proposals for legislative activities aimed at
implementing and fulfilling Kazakhstan's obligations in the field of ensuring social and
labor human rights.

The specifics of the harmonization of international norms and the internal legal
system, which guarantee the existence and full realization of social and labor rights, is
due to the fact that international guarantees cannot for the most part be applied di-
rectly, requiring a set of legislative, organizational, social, financial and economic
measures in the relevant national public relations. Mandatory financial support for the
implementation of social and labor rights determines the implementation of a set of
measures to secure sources of financing rights in domestic law, as well as measures to
ensure their functioning. Despite the determination by national law of the general order
of the domestic application of international norms, in deciding on the applicability of
a specific norm in the field in question, it all depends on the normative consolidation
of guarantees of the necessary social and financial and economic conditions for its
implementation.

CONCLUSIONS

The international law is considered in the study in two aspects: as an independent
legal basis for consolidation and mechanisms for the implementation of social and
labor human rights, as well as a structural element of the national law of Kazakhstan,
which has specific levers of application and streamlining regulation. This point of
view is based on the property of international norms, which consists in the fact that,
on the one hand, international norms establish the basic parameters of social and
labor human rights, which are an organic part of international law, on the other hand,
acts of international law-making that establish a fundamental list and mechanisms
the implementation of social and labor rights are an integral and most important
element of the national legal system, the latter is determined by the constitutional di-
rective on the inclusion of international treaties and other obligations of the republic
in the system of existing law. At the same time, labor and social human rights have
a constitutional level of guarantee and consolidation. The Constitution, by virtue of
its specific quality, the main legislative act of the country, which defines the state’s
characteristics, goals and objectives in a legal form, establishes the forms by which
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citizens exercise their abilities to work, as well as state guarantees of social protec-
tion upon the occurrence of socially significant legal facts.

The activities of the International Labor Organization and Kazakhstan in the pro-
cesses of implementing universally recognized social and labor standards in the legal
system of Kazakhstan are carried out in several areas: incorporation of ILO acts in the
legislative system, by expressing Kazakhstan’s consent to be bound by an interna-
tional treaty by signing an agreement, exchanging documents, ratifying an agreement,
its adoption, approval, accession to the contract or by any other means agreed upon by
the contracting parties; implementation of guarantees of social and labor human rights,
enshrined in the ILO Recommendations during the transformation of the relevant sphere
of public relations, the legislative process; development and implementation of strate-
gic cooperation programs between Kazakhstan and the ILO. Universal tools and
mechanisms for the protection of social and labor rights are defined as an organic part
of the legal and organizational security systems, the effectiveness of their application
is ensured by the basic, fundamental nature of universal norms.

The universal level of labor regulation and social protection is aimed at expanding
the scope of public relations covered by legal mediation. Universal mechanisms pen-
etrate the legal systems of states through the relevant international institutions to which
the country is a party. It is the participation factor that obliges the state to join and use
the developed universally recognized tools and mechanisms for ensuring social and
labor human rights.

In the analysis, regional cooperation was studied as a method of supplementing the
universal level of international legal interaction of entities, a method of differentiation
in relation to national conditions, which has more effective mechanisms for ensuring
human rights and freedoms. One of such promising, in our opinion, directions of the
legislative process in the social and labor field of public relations is the implementation
of European standards of a regional character in national legislation, taking into account
their progressive nature and focus on building a social state.
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