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HAYKOBA PAJIA

BsiuecsiaB bopucoB — JIOKTOp HOpUANYHUX Hayk, npodecop, akagemik HAIIpH Vkpainu
(ronoBa HaykoBoi pann) (HaykoBo-mOCHiAHWN THCTUTYT BHBYEHHS TPOOJIEM 3JI0YMHHOCTI IMEHI
akagemika B. B. Cramuca HanionanpHoI akazieMii IpaBoBUX Hayk YKpaiHu, YKpaiHa);

Opiii Bapadam — 1okTop PUANIHUX HayK, podecop, wieH-kopecnionaeHT HATIpH Ykpainu
(Hanionanbhuii ropunuuHuil yHiBepcutTeT iMeHi SIpociaBa Myzaporo, YkpaiHa);

BasenTuna BopucoBa — kanauat pUAMIHEX HAyK, Ipodecop, wieH-kopecnonaeHtT HATIpH
Vkpainu (HanionansHuii ropuguyuHuil yHiBepcuret imeHi SIpocnasa Mynporo, Ykpaina);

Bosonumup lapamyk — J0KTOp FOPUANYHUX HAyK, podecop, wieH-kopecnonaeHT HATIpH
Vkpainu (Hanionansuuii ropuaguyuHnil yHiBepeutet iMeHi SIpocnasa Mynporo, Ykpaina);

Bosionumup TosiHa — NOKTOp IOpUAMYHUX HayK, mpodecop, uieH-kopecnonneHt HAIIpH
VYkpainu (HarionansHuii opuauuHuii yHiBepeuTeT iMeHi SIpociaBa Myzporo, YkpaiHa);

Bosionumup F'oH4apeHKo — TOKTOp I0pUAMYHUX Hayk, npodecop, akagemik HAIIpH Ykpainu
(HamioHnanbHa akajaemisi TpaBOBUX HayK YKpaiHu, YKpaiHa);

BstuecsiaB KomapoB — kaHauar opuauuHuxX Hayk, npodecop, akaaemik HAIIpH VYkpainu
(HamionanpHuit ropuindHuil yHiBepcuTeT iMeHi SIpocinaBa Mymaporo, Ykpaina),

Ouekcanap Kpynmuan — nokTop I0puAMYHHUX Hayk, nmpodecop, akagemik HAITpH Vkpainn
(HayxoBo-mociJHI# IHCTHTYT IPUBATHOTO IIpaBa i IMiAMpHeMHHITBA iMeHi akaeMika @. I Bypuaka
HarnionaneHoi akaiemii mpaBoBUX HayK YKpaiHu, YKpaiHa);

Muxosia KydepsiBeHKO — JOKTOp IOpUAMYHUX Hayk, npodecop, akanemik HATIpH Ykpainu
(HamionanbHuit ropuinvHuil yHiBepcuTeT iMeHi SIpocnaBa Myaporo, Ykpaina),

Bacuuib Jlemak — 1OKTOp IOpUIUYHUX HayK, Ipodecop, uieH-kopecrionaenT HATIpH Ykpainu
(Koncrurymiitauit Cyn Ykpainu, Ykpaina),

Cepriii MakcuMoB — JOKTOp IOPHIMYHMX Hayk, mpodecop, uineH-xopecrnonaeHt HAIIpH
Vxpainu (HanionansHuil IopuainaHAi yHiBepcuTeT iMeHi SpociaaBa Myaporo, YkpaiHa);

Muxkoaa IlaHoB — JOKTOp MOpPHAMYHUX Hayk, mnpodecop, akagemik HAIIpH Vkpainu
(Hanionanbuuii ropuiuuHuil yHiBepcUTeT iMeHi SIpocnaBa Myaporo, YkpaiHa);

Bosonumup Iuiaumayk — 10KTOp IOPUIUYHUX HaykK, mpodecop, akaaemik HAIIpH VYkpainu
(HepxaBna HaykoBa yctaHoBa «IHcTuTyT iH(opmarii, Oe3nexu i nmpaBa HamioHanbHOT akagemii
MPaBOBHX HAyK YKpaiHm», YKpaiHa),

Cepriii IIpuaunko — DOKTOp IOpUAMYHMX Hayk, mpodecop, akagemik HAITpH VYkpainu
(HayxoBo-mociJHIH IHCTHTYT IPHBATHOTO IIpaBa i IiIpHeMHHITBA iMeHi akaneMika @. I Bypuaka
HarionaneHOi akaiemii mpaBoBUX HAayK YKpaiHu, YKpaiHa);

Ierpo PabiHoBMY — NOKTOp MOPUIMYHUX Hayk, mnpodecop, akagemik HAIIpH Vkpainu
(JIpBiBCHKMIT HallOHANIBHII YHIBEpCcUTET iMeHI [Bana dpaHka, Ykpaina),

B’siuec1aB Pym’siHIIeB — OKTOp IOPHIMYHUX HayK, Ipodecop, wieH-kopecnonaenT HATIpH
Vkpaiuu (HarionansHuii FOpuInuHIiA yHIBepeuTeT iMeHi SIpociaBa Mymporo, YkpaiHa);

Outexcanap CBATOUBKMI — TOKTOP IOPUANYHUX HayK, mpodecop, akagemik HATIpH Ykpainu
(Bunasuuurso «IIpaBo Ykpainmy», YkpaiHa);

Amnaroaiii CesiiBAHOB — JJOKTOp IOPHIUYHHUX HaykK, rnpodecop, akanemik HAIIpH VYkpainu
(HanionanbHuii ropuuuHuil yHiBepcUTeT iMeHi SIpocnaBa Mynporo, YkpaiHa);

Inna Cniacuo-®areeBa — JOKTOP OPUANIHHUX HAYK, Tpodecop, wieH-kopecnonaeHT HATIpH
Vkpainu (HanionaneHuil ropuguyHuil yHiBepeuret imeHi SIpocnasa Mynporo, Ykpaina);

Bosnonumup Tuxumii — 10kTOp FOpUIMYHUX HayK, npodecop, akagemik HAIIpH VYkpainu
(HauionanbHa akajaemis MpaBOBUX HayK YKpaiHH, YKpaiHa);

IOpiii LlemurydyeHko — TOKTOp IOPUAMYHUX Hayk, mpodecop, akagemik HAH VYkpainu Ta
HATIpH Vkpainu (Inctutyt nepkasu i npasa imeni B. M. Kopenpkoro HamionanpHol akanemil
Hayk YkpaiHu, YkpaiHa);

Muxaiino Hlynbra — JOKTOp IOPUAUYHUX HaykK, mpodecop, wieH-kopecnonneHt HAIIpH
Vkpainu (HauionaneHuil ropuuuHuil yHiBepcureT iMeHi SIpocnaBa Mynporo, YkpaiHa).




PEJAKLIHA KOJIETISI

Ourexkcanap IleTpuiuH — JOKTOp IOPUAMYHUX HAyk, npodecop, akanemik HAIIpH Vkpainu
(ronosa penaxuiinoi konerii) (Koncruryniiiauit Cyn Ykpainu, Ykpaina),

Bosnonumup Kypaseiab — JOKTOp IOpHIHYHUX HayK, npodecop, akanemik HATTpH VYkpainu
(3acTymHUK TOJOBH peaakiiiHoi koserii) (HarioHanbHa akajgemis MpaBOBHX HayK YKpaiHH,
Vkpaina);

Haranis Ky3HenoBa — 1oKTOp IOpUAMYHUX HayK, npodecop, akaaemik HAIIpH Vkpainu
(3acTynmHUK TOJOBM peaakuiiHOi koserii) (HamionanbHa akajgemis NMpaBOBHX HayK YKpaiHW,
Vkpaina);

®nayeic AnToHiil Baitac — npodecop (Byxapecrcekuii YHiBepcutet, PymyHis);

IOpren Bazenos — npodecop (IHCTUTYT iHO3EMHOrO Ta MDKHApPOIHOIO IPHBATHOIO IIpaBa
iMeHi Makca [Tnanka, HimeuunHa);

BuaanuciaBa BatuprapeeBa — 10KTOp OpHAMYHHX HaykK, rnpodecop, (HaykoBo-mocmimHuii
THCTUTYT BUBUCHHS MPOOIIEM 3JI0YMHHOCTI iMeHi akagemika B. B. Crammca HanionansHol akagemii
[IPaBOBUX HayK YKpaiHH, YKpaiHa);

Binbsam Emxior Batsep — npodecop (Illkona nmpasa, YHiBepcuter mrary [TencunbBanis, CIIA);

KOpiii Bayain — jgokrtop ropuandyHux Hayk, npodecop, akaaemik HAIIpH Vkpainu
(HarionanpHuii TopuIugHAN YHIBEpCUTET iMeHi SIpociaBa Myaporo, Ykpaina);

Cepaxuo Buemy — n0oKTop IOpUIMYHUX Hayk, npodecop (DakynbreT mpasa, MongaBcbKuii
Jep’kaBHUM yHiBepcuTeT, MonnoBsa);

KOpiii burak — 1pokrop mOpUAMYHHUX Hayk, mnpodecop, axagemik HAIIpH Vkpainu
(HamionanbHuit ropuInuHuil yHiBepcuTeT iMeHi SIpocinaBa Myaporo, Ykpaina),

Cranicinas Byka — npodecop (banrilicbka MixkHapoaHa akajaeMmis, JlaTsis);

€pmex BypidaeB — noxkrop ropunmuHux Hayk, npodecop (Kazaxcbkuii HarioHaJlbHUIA
nelarorivHui yHiBepcureT iMeHi Abasi, PecriyOmika Kazaxcran)

Yaba Bapra — npodecop (IHCTHTYT TpaBOBHX OCIIJKEHb, Yropchbka akaieMis Hayk,
VYropiuHa);

Mapuna BennkaHoBa — JOKTOp I0pUIMYHUX HayK, foueHT (HaioHanbHa akaieMis IpaBoOBUX
HayK YKpaiuu, YKpaiHa);

AHarojiii TerbMaH — JOKTOp IOpHIUYHUX Hayk, npodecop, akagemik HAIIpH Vkpainu
(HarmionanpHuil TopuIMuHAN yHIBEpCUTET iMeHi SIpociaBa Myzaporo, Ykpaina);

€Bren 'erbMaH — TOKTOP I0PUANYHUX HAyK, Ipodecop, wieH-kopecnonaeHT HATIpH Ykpainu
(HamionanbHa akazeMist IpaBoBUX Hayk YkpaiHu, YkpaiHa)

Cepriii I[idko — xaHauaar OpUAMYHUX Hayk, poueHT (HaykoBo-mocmigHuii iHCTHTYT
MPaBOBOTrO 3a0e3IeUeHHs 1HHOBAalifHOTO po3BUTKY HamioHanmbHOI akajeMil NpaBOBHX Hayk
Vkpainu, Ykpaina)

Amnapiii I'puHsSIK — TOKTOP IOPUIMYIHUX HAYK, Tpodecop, wieH-kopecrionaeHT HAIIpH Ykpainu
(KuiBchkuii perioHanbHui eHTp HarionansHoT akaiemil mpaBoBUX Hayk YKpainu, YkpaiHa),

Koctsintun I'ycapoB — JOKTOp IOpHIMYHMX Hayk, mpodecop, uieH-kopecnionaeHT HATIpH
Vkpainu (Hanionanpnuil ropuauyHuil yHisepeuret iMeHi SIpociaBa Mynporo, Ykpaina);

Harania I'yropoBa — JOKTOp IOpUAMYHMX Hayk, npodecop, akanemik HAITpH Vkpainu
(ITontaBchkuit FOpUANYHAN THCTUTYT HallioHaIbHOTO FOPUANYHOTO YHIBEpCHTETY iMeHi SIpociiaBa
Mynporo, Ykpaina);

Tomac daByuic — npodecop (BinbHIOCHKHIT epkaBHUE yHIBepcHTeT, JIUTBA);

Mukosa IHmIMH — JOKTOp IOpUAMYHMX HayK, npodecop, akazemik HAIIpH Vkpainu
(KuiBcbkuii HalioHanmbHUN yHiBepcuTeT iMeHi Tapaca IlleBuenka, YkpaiHa);

Oxcana KamiiHa — J0KTOp IOpUAMYHUX HayK, npodecop, wieH-kopecnonaeHt HAIIpH
VYkpaiuu (HarioHansHuii FOpUIMYHIIA YHIBEpCUTET iMeHi SIpociaBa Mynporo, YkpaiHa);

®
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®apxan KaparycoB — [0KTOp IOpUAMYHUX HayK, npodecop (IHCTUTYT mpuBaTHOTO Ipasa
Kacmiiicskoro yHiBepcutery, Peciryomika Kasaxcran);

Emanyean Kacrennsapan — npodecop (Yuiepcurer CrpacOypra, @paHiis);

Tanen Kepikmae — npodecop (I1Ixona npasa, TayutiHHCbKHIA TEXHIYHHN YHIBepcuTeT, ECTOHIN);

Poab¢ Kuinep — npodecop (Yuisepcurer ['ere, Himequnna);

Ouekciii Kot — okTop ropuanvHnx Hayk, npodecop, uieH-kopecrnonaeHT HATIpH Ykpainu
(KuiBcbkuii perioHanpHuN 1IeHTp HatioHanpHOT akanemii mpaBoBUX Hayk YKpainu, YkpaiHa);

Osena KoxanoBcbka — JJOKTOp IOPHIMYHHX Hayk, mpodecop, akagemik HAIIpH Vkpainn
(KuiBchkuii HalioHambHUHN yHiBepcuTeT iMeHi Tapaca [lleBueHka, Ykpaina

Paiinep Kyabmc — npodecop (IHCTUTYT iHO3EMHOrO Ta MDKHApOIHOIO IPHBATHOTO IIpaBa
imeni Makca ITnanka, Himeuuuna);

Jmurpo Jlyk’siHOB — JOKTOp FOPUAMYHUX HayK, npodecop, uieH-kopecrnonaent HATIpH
VYkpainu (Buma paga npaBocyans, Yipaina);

CHerone Matwabene — npodecop (YHiBepcuret imeHi Mukonaca Pomepica, JIutsa);

Karepin Mea — npodecop (Jlicabonckkuit yHiBepcuret, [Topryramis);

Bacuiabr HacTiok — 1okTOp IOpuAMYHUX Hayk, mpodecop, wieH-kopecrnionneHT HAIIpH
Vxpainu (HanionansHuit IopuinaHui yHiBepcuTeT iMeHi SpociaaBa Myaporo, Ykpaina);

Ouiena OpJIIOK — TOKTOP FOPUANYHUX HayK, Tpodecop, akaaemik HATIpH Ykpainu ([IepxaBna
opranizawuiss «YKpaiHCbKUI HaI[lOHaJIbHUHM odic I1HTENEeKTyalbHOI BJIACHOCTI Ta I1HHOBALiM»,
Vkpaina);

Caitiiana Cepborina — JIOKTOp IOpPUIHYHUX HayK, nipodecop, uineH-kopecnonaeHT HATIpH
Vkpainu (HaykoBo-nocmigHuil iHCTUTYT Iep:KaBHOTO OyHiBHHULITBA TA MIiCLIEBOTO CaMOBPSAYBaHHS
HauionanpHoi akaieMii IpaBoBUX HayK YKpaiHu, YKpaiHa);

I3adesa Cxomepcnka-MyxoBebka — nipodecop (JlogzuHebkuii yHiBepeuTer, [Tonbiia);

Outexcanap CKPUIIHIOK — JOKTOP IOPUANYHUX HayK, npodecop, akagemik HAIIpH Ykpainu
(Imctutyt nepxxasu i npasa imeni B. M. Kopenskoro HAH Vkpainu, Ykpaina);

Kanna Xamsina — J0KTOp IOpUIAMYHHX Hayk, npodecop (Kazaxchknii HalioHaIbHUIA
yHiBepcuteT iMeHi Abast, Pecniybnika Kazaxcran);

Biktop IIleBuyk — 1n0KTOp IOpUAMYHUX HayK, mIpodecop (HauionanbHuil ropuandHuii
yHiBepcHTeT iMeHi SIpocnaBa Myaporo, Ykpaina);

Basepiii IlleniTbko — IOKTOp IOpUOMYHHX HaykK, mpodecop, akagemik HAIIpH Vkpainu
(Hanionanbuuii ropuauuHuil yHiBepcuTeT iMeHi SIpocnaBa Myaporo, Ykpaina);

Xanc Toaxim IlIpamm — npodecop (Incturyr CXigHOTO mpaBa YHIBEPCHTETY TEXHOIOTII,
6i3Hecy 1 auzaiiny, Himeuunna);

Paiimynaac FOpxka — npodecop (YuiBepcurer Muxonaca Pomepica, JIutsa);

IBaH SIKoBIOK — IOKTOP FOPUANYHUX HayK, ipodecop (HarionanbHuit opuIndHUI yHIBEPCUTET
imeHi SIpociasa Myzaporo, Ykpaina);

Outer SIpomieHKO — JOKTOp IOPUIUYHMX HaykK, mpodecop, wieH-kopecnonaeHt HAIIpH
VYkpainu (HarionansHuii :opunuHiid yHIBEpCcUTeT iMeHi SIpociaBa Mynporo, YkpaiHa).




SCIENTIFIC COUNCIL

Viacheslav Borysov — Doctor of Law, Professor, Academician of the National Academy of
Legal Sciences of Ukraine (Chairman of the Scientific Council) (Scientific and Research Institute
for Study of Crime Problems named after Academician V. V. Stachys of the National Academy of
Legal Sciences of Ukraine, Ukraine);

Yurii Barabash — Doctor of Law, Professor, Corresponding Member of the National Academy
of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Valentyna Borysova — Phd (Law), Professor, Corresponding Member of the National Academy
of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Volodymyr Garashchuk — Doctor of Law, Professor, Corresponding Member of the National
Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Volodymyr Golina — Doctor of Law, Professor, Corresponding Member of the National
Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Volodymyr Goncharenko — Doctor of Law, Professor, Academician of the National Academy
of Legal Sciences of Ukraine (The National Academy of Legal Sciences of Ukraine, Ukraine);

Viacheslav Komarov — Phd (Law), Professor, Academician of the National Academy of Legal
Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Oleksandr Krupchan — Doctor of Law, Professor, Academician of the National Academy of Legal
Sciences of Ukraine (Scientific and Research Institute of Private Law and Entrepreneurship named after
Academician F. G. Burchak of the National Academy of Legal Sciences of Ukraine, Ukraine);

Mykola Kucheriavenko — Doctor of Law, Professor, Academician of the National Academy of
Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Vasyl Lemak — Doctor of Law, Professor, Corresponding Member of the National Academy of
Legal Sciences of Ukraine (The Constitutional Court of Ukraine, Ukraine);

Sergii Maksymov — Doctor of Law, Professor, Corresponding Member of the National
Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Mykola Panov — Doctor of Law, Professor, Academician of the National Academy of Legal
Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Volodymyr Pylypchuk — Doctor of Law, Professor, Academician of the National Academy of
Legal Sciences of Ukraine (State Scientific Institution «Institute of Information, Security and Law
of the National Academy of Legal Sciences of Ukraine», Ukraine);

Sergii Prylypko — Doctor of Law, Professor, Academician of the National Academy of Legal
Sciences of Ukraine (Scientific and Research Institute of Private Law and Entrepreneurship named
after Academician F. G. Burchak of the National Academy of Legal Sciences of Ukraine, Ukraine);

Petro Rabinovych — Doctor of Law, Professor, Academician of the National Academy of Legal
Sciences of Ukraine (Ivan Franko National University of Lviv, Ukraine);

Viacheslav Rumiantsev — Doctor of Law, Professor, Corresponding Member of the National
Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Oleksandr Sviatotskyi — Doctor of Law, Professor, Academician of the National Academy of
Legal Sciences of Ukraine (Publishing House “Law of Ukraine”, Ukraine);

Anatolii Selivanov — Doctor of Law, Professor, Academician of the National Academy of Legal
Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Inna Spasybo-Fateieva — Doctor of Law, Professor, Corresponding Member of the National
Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Volodymyr Tykhyi — Doctor of Law, Professor, Academician of the National Academy of
Legal Sciences of Ukraine (The National Academy of Legal Sciences of Ukraine, Ukraine);

Yurii Shemshuchenko — Doctor of Law, Professor, Academician of the National Academy of
Sciences of Ukraine and National Academy of Legal Sciences of Ukraine (V. M. Koretsky Institute
of State and Law of the National Academy of Sciences of Ukraine, Ukraine);

Mykhailo Shulga — Doctor of Law, Professor, Corresponding Member of the National Academy
of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine).




EDITORIAL BOARD
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ITPABO3ACTOCOBYE APTYMEHTYBAHHA Y CYAOBOMY INPOLECI
(3ATAAbBHOTEOPETHYHI ACIIEKTH)

AHoTanis. Axmyanvuicmes 0ocaioNcenHs 00yMOGLIEeHA MUM, WO NPAOsa apeymenmayis, aKa
MICmMUmMscs Y pitleHHAX YKPATHCbKUX CY0i8, YaCmo 3a3HAE KPUMUKU K CIAOKA YU HeNnepeKoH-
uea. Jlonomoemu upiiumu akmyaibhe 3a60aHHs 3 NOKPAWEHHs NPasosoi apeymeHmayii Modice
3a2anbHOmeopemuiHe OCMUCTEHHA NPABO3ACMOCO8Y020 APYMEHMYBANHHS AK OINIbHOCMI, WO
€ Memorw 0aH020 00CiOxcenHs. [ 00csaeHeH s Yiel Memu 6UKOPUCMAHO HU3KY Ni0X00is,
a MAKOHC 302AIbHOHAYKOBUX [ CReYiaTbHUX Memo0i8, 30Kpema.: OlaieKmudHul nioxio, 3a2aibHo-
meopemuyHull nioxio, npaemadiaiekmuyHuil nioxio, Memoo aumanizy 3aKoOHO0A8Cmad, mMemoo
ananizy i pekoHCMpyKYii apayMeHmysaibHOi NPakmuki 8 cyoo8oMy npaeo3acmocyeanti. Bu-
SABNIEHO O3HAKU CYO0BO20 NPABO3ACMOCOBY020 APSYMEHMYBAHHS, A came. Olano2iuHicmy, iH-
CIMPYMEHMANbHICMb, CIAOIIHICMb, NIONOPAOKOBAHICIb NPABUILAM, BCINAHOBIEHUM ) NPABOBIll
cucmemi; CHPAMOBAHICMb 11020 pe3yibmamy — npago3acmocosuoi apeymenmayii — Ha 0ocse-
HeHHs I0pUOUYHUX HACTIOKIS. TIpasozacmocogue apeymMenmy8anHs po3isiHymo K OUCKYPCHY
OlsIbHICMb, AKY 30IUCHIOIOMb NeGHUMU cnocobamu 1l 3acobamu. [Ipocmediceno apeymenntyean-
Hsl HA PI3HUX CMAOQISX NPABO3ACHOCO8Y8AHHS. 3a pe3yibmamamu aHanizy npasui npago3acmo-
COBY020 apeyMeHmy8anHa Yy NPAGoeill cucmemi YKpainu 3anponoHo8ano 600CKOHAIUMU BUKIAO
makux npasu. [Ipaxmuyna yinuicmo yiei cmammi noisi2ae y MOXCIUBOCHIE OKPECIUmu Hanpsi-
MU B0OCKOHANICHHS AP2SYMEHMY8AIbHOI NPAKMUKU Y NPABO3ACMOCO8Y8AHHI: 6 ii 3acobax, na
PI3HUX 11020 cmMAdisX, y 4ACMUHI NPOYecyalbHUX NPasui 30IUCHEeHHs ap2yMeHmy8ants 05 3d-
be3neyenHs 8i0N0BIOHOCMI NPABO3ACMOCO8YOI apeymenmayii Kpumepisam ii oyiHI08AHHAL.

KuarouoBi ciioBa: dianoziunuii xapakmep npago3acmocoguozo apeyMeHmyanHsl, iLCmpymeHmu
npaso3acmoco8yo20 apeyMeHmysamnis, cmaodii npaso3acmocy8ants, 0puouyHa Keanigikayis
axmis, npasuna npasosoco apeymMeHmysaHHs, KpUmepii apeymeHmosanocmi cyOo8ux piuiets.
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ARGUING IN JUDICIAL APPLICATION OF LAW (THEORETICAL
ASPECTYS)

Abstract. The relevance of the study is determined by the fact that legal argumentation in the
decisions of Ukrainian courts is frequently criticized as weak and poorly reasoned. A goal of
this article is to suggest a general theoretical approach to arguing in judicial application of law
as an activity that could help to improve legal argumentation. To that end, the following meth-
odological tools were used: a dialectical approach, a general theoretical approach, a pragma-
dialectical approach, a method of legislation analysis, a method of analysis and reconstruction
of argumentative practice, a comparative method. As a result, the following features of arguing
in judicial application of law were revealed: dialogical character, instrumentality; dependence
on the stage of law application, governance by rules established in a legal system; direction of
its result to achieve legal consequences. This type of arguing is considered as a discourse activ-
ity carried out by particular methods and tools. Arguing at various stages of law application is
analysed. The author examines rules of law-applicative arguing in the legal system of Ukraine
suggesting ways of the improving. The practical value of this article consists in the fact that the
analysed issues allow to outline directions for improving argumentative practice in the applica-
tion of law, namely: its tools at various stages of application of law, procedural rules for argu-
ing in the judicial application of law to ensure compliance of law-applicative argumentation
with criteria for its evaluation.

Keywords: dialogical character of law-applicative arguing, instruments of law-applicative

arguing, stages of judicial application of law, legal qualification of facts, rules of legal arguing,
criteria of arguability of courts decisions.

BCTYII

ApryMeHTYBaJILHUM XapaKkTep IpaBa 3000B’A3y€ HaTaBaTH SIKiCHY MPABOBY apTyMEH-
TaIlil0, HacaMIepe/] y MPaB03acToCOBYBaHHI. [IpaBoBa apryMeHTallis, 110 MiCTUThCS
y pILIEHHSX YKPaiHCHKUX CY/IiB, YaCTO 3a3HAE KPUTHKHU SIK c1a0Ka UYd HENEPEKOHIH-
Ba. JIOMOMOTTH BUPIIIMTH aKTyallbHE 3aBIaHHsI 3 TIOKPAIIEHHS MPaBOBOT apryMeHTa-
L ]
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[

1ii MOJKE 3araJlbHOTEOPETUYHE OCMUCIICHHS IPaBO3aCTOCOBUOTO apIyMEHTYBAaHHS K
JiSUTBHOCTI, pe3yJbTaToM SIKOi BOHA €.

[IpaBoBa apryMeHTaIlisl € 9 HE HAUOUTBII TOCTIHKEHOIO TUISTHKOIO CaMe B aCTIeK-
Ti CyJOBOTO IPAaBO3aCTOCYBaHHs. AJDKe, sIK HEOJHOPA30BO JI0BOIMIIOCH HATOJIOIIYBaTH,
MIPaBOBE OOTPYHTYBAHHS 3/1€01TBIIOTO PO3YMIIOTH 1 JOCHTI/PKYIOTh Y 3apyOi’KHUX JIKe-
penax sK cylIoBe oOIpyHTYBAaHHS, aHANI3YIOUH CyIOBY apryMenrario [1; 2]. Muerses
ripo mipaui P. Anekci [3], M. Atiensu [4], 1. Bonrona [5], H. Mak-Kopwmika [6], M. I1ag-
gnika [7], E. ®etepic [8] Ta inmmx mocmimauki. CaMi 5K TOCTI THAKHA 9acTO HA3WBAIOTh
HOro HE MPaBO3aCTOCOBYBAHHSM, a FOPUANYHUM BUpiLTyBaHHM (legal decision-making)
[6, c. 146—-147; 9, c. 481-504].

M. IlaB4HiK BUOKPEMHB TPH MiAXOOU A0 PO3YMiHHS IOPUIMYHOTO BUPILITyBaHHS:
1) sk KIIACHYHOTO MPaBO3aCTOCOBYBaHHSI; 2) SIK MPOSIBY CTYIIEHEBOCTI MpaBa Ta 3) gk
HOPMAaTHBHOI KOHKPETH3aIlil 3aKOHY.

3rizHo 3 nepIuM, MpaBo3acTOCOBYBAHHS 3aBXK/IH CIIIY€E 32 3aKOHOM 1 € MEXaHIYHOIO
TI€T0, SIKa BIATBOPIOE 3aKOH Y KOHKPETHUX CYCIIJIBHUX BiTHOCHHAX [9, c. 488]. SAnpom
IIPaB0O3aCTOCOBYBaHHS BBAXKAIOTh TaK 3BaHy CyOCYMITIiIO (FOPHINYHY KBamiQikaIlito
daxris), sxy K. EHriln cBOro uacy Ha3BaB «Ty/IH-CIOM OITyKaHHSM TOIIAAY». Merses
PO Te, 110 y HPOLECi MPOBO3aCTOCOBYBAHHS AJISl FOPUINYHOTO (PAKTUYHOTO CKIIaay
CYTTEBHUM € T€, III0 Ma€ CTOCYHOK /10 KOHKPETHUX OOCTaBUH CIPaBH, a Il 00CTaBUHH
CITPaBH CyTTEBHUM € T€, III0 MA€ CTOCYHOK J0 OiTBIIOT0 3aCHOBKY. « Tymu-cromu OrykaH-
HS TOTISAY» POOUTH MOKIMBHUM 3iCTAaBUTH NepeaOadeHrii HOPMOIO MO3UTHBHOTO
npaBa pUAnYHUA GakTuaHMi ckiaa Ta ooctaBuuu crpasu [10, c. 15]. [Tpote mexa-
HiYHE 3ICTaBJICHHS HE 3aBK/IH € MIPOAYKTUBHUM VISl IOPUAMYHOTO BUPILTYBaHHS.

CryneHeBicTh MO3UTHUBHOTO MPaBa y KeIb3eHIBCBKOMY PO3YyMiHHI («HOpMaTUBHI
paMKm» HE € Hi IUJTKOM BU3HAYCHI, Hi HE BU3HAUCHI) JTO3BOJISIE BUPINTyBady OyTH TBOP-
1eM (opMH IOPHINYHOTO pillleHHs y KOHKPETHiH ciipasi [9, ¢. 489-490].

Po3yMiHHS IOpHIMYHOTO BUPIIIYBAHHS SIK HOPMAaTHBHOT KOHKPETH3aIlii BUXOUTh
3 TOTO, 10 IOPUINYHE PIMICHHS € CUHTE30M LiHHOCTeW. IOpunnuHe pimeHHs Hamae
(dhopMH FOPUANYHO 3HAYYHIOMY CTaHy (DakTiB, SIKMH BIAMOBiIa€ HOpMaTHUBHOMY. Bin-
HOCHA KPEaTUBHICTH PIIICHHS 3aJI€KUTh BiJl CTyIIeHs HEOJMHO3HAYHOCTI, SIKUI BUSBIIE-
HUI B HOPMaTHBHUX BUX1IHUX MMOJOKEHHSX Ta )KUTTEBIN cutyauii [9, ¢. 490]. M. I1as-
YHIK pO3MIISJIAa€ FOPUANYHE BUPIITYBaHHS K MPOIIEC, y AKOMY (DaKkTh y cripaBi BCTyma-
IOTh Yy JiaJior 3 HOpMaMu MpaBa, i TaKui Aianor HaOyBae ¢GOpMU HU3KHU aKTiB
OIIHIOBAaHHS 3 OOKY JIoAMHU-BUpimyBada. OcTaHHs nepeOyBae B LIEHTPI I[bOIO MPO-
1iecy SIK )KUBHH JTisTd, SKUI pOOUTH paBo KOHKpeTHUM [9, c. 483]. Kpim Toro, M. IlaB-
YHIK BBaXKa€ TEOPi0 HOPMATUBHOI KOHKpETHU3allil OJHIEI0 3 TEOpiii apryMEeHTaIlil:
FOpUINYHE PIIIICHHS TIOJSITa€e Hi He B TOBHOMY 3aCTOCOBYBaHHI 3aKOHY, aHi B CBaBUTbHIN
BOJIi 3aCTOCYBaua, a € paliOHAIBHO BUMIPABIAHUM PILLICHHSM, [TONIPU OBy YU MEHIILY
BIZIKPUTICTB 3MICTy 3aKOHY Ta 0OCTaBHH crpasH [9, c. 490].

3 3a3HaYEHOr0 BUIUIMBAE, 11O SIKILO IOPUANYHUIN HaKTUIHNHN CKIJIaZ HOPMH IpaBa
4y 0OCTaBHHU CIIPaBH HE € OAHO3HAYHUMHU, JOBOJAMTHCS BIABATHCS 10 TIPABOBOTO ap-
@
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rymMeHTyBaHHsL. [Ipu 1ibomy, A71st oOOTpyHTYBaHHS 3MICTY FOPUANYHOI HOPMHU JJOBOJUTh-
cs1 O0IpyHTOBYBATH MUTAHHSA TIpaBa 3a JOIIOMOTOIO MPABOTIIYMAaYHUX apryMeHTiB. J{iist
0OTpyHTYBaHHS 0OCTAaBHH CIIPaBU JOBOAWTHCS HABOAUTH TOKA3H (DAKTIB.

P. Anekci npeacTaBuB CBOIO KOHIEIILIIIO TPABOBOI apryMeHTauii (SIKy BiH OTOTOX-
HIOBaB 3 MPAaBO3aCTOCOBYOI0) SIK TEOPIiO MPABOBOTO JUCKYPCY, OXOMUBIIH SIK MPOIEC
apryMeHTYBaHHS , Tak i Horo pe3yinsrar. Ha #oro 1ymky, mpaBo3acTocoBue apryMeH-
TyBaHHS 3[1CHIOIOTH IIEBHUMH CIIOCOOAMH, IKUMH CIYTYIOTh IOpHIMYHA KBaJTi(hiKailis
(haxTiB sk 0a30BUil crOCiO Ta 3BaKyBAaHHS MPHUHIINIIIB, TIPAB JIFOMUHHU, ITHTEPECIB K
TaKWi, 110 10ro BUKOPUCTOBYIOTH y CKJIaJHUX crpaBax [11, c. 433—449].

H. Mak-Kopwmik, Bu3Har0491 6a30BICTh IOPUIUIHOTO CHIIOTI3MY, JOMOBHHUB CBOIO
KOHILETILI}0 TPaBOBOI apryMeHTallii OayeHHsIM NpaBOTIyMadyHUX apryMEHTIB Ta apry-
MeHTanii akTis. Floro KoHIenIis mpucBsueHa 31e6ibIIoro NpaBo3acToCcoBYiil apry-
MEHTAIII1 SIK pe3yabTaTy, a He camiil JisuTbHOCTI. [6, c. 32—-143].

E. ®erepic 3acTocyBana nparMagiadeKTHYHUN MiAXIA 10 AOCIHIIKEHHS TPaBOBOi
apryMeHTarii, SKy BOHa OTOTOKHHMIIA 3 TPABO3aCTOCOBYOI0, OCMHUCITIOIOUH SIK ii pe3yInb-
TaT, Tak i mporec [8, ¢. 209-250].

B ykpaiHcbkHii HAyKOBHX IpalsiX MUTAHHs NPaBO3acTOCOBUOI apryMeHTallii BH-
CBITJIEH] TIEpEBaYKHO B aCMEKTi JI0Ka3iB i JIOKa3yBaHHA y CyINOBUX mporiecax. [loku mo
€IMHE KOMIUJIEKCHE JIOCITIIPKEeHHS CYJ0BO1 apryMeHTallil B yKpaiHChKil MpaBoBii JOK-
TpuHi 3aiticauB B. Kictsaauk [12]. [IpoTe y #oro mociipKeHHI, BBAKAEMO, HE BUCBIT-
JICHa TEePEXiAHICTb Mij MmpoLecy 10 pe3yabTaTy MpaBOBOi apryMeHTalii, a OpiBHIO-
BaJIbHI aCTIEKTH IePEBaXKatOTh HaJl 3arajlbHOTEOPETUYHUMHU. JlesKi mparli mprucBsdeHi
[IEBHUM acCIIeKTaM caMe apryMeHTalil B CyZ0BOMY IPaBO3aCTOCOBYBAaHHI, 30KpeMa
JI. Jlyuw [13], b. Parymnoi [14], C. Pa6inoBuua [15], /1. Uepkesa [16]. [Ipore npaso-
3aCTOCOBUYE APTYMEHTYBAHHS SIK JISUIBHICTH € HEOCTaTHbO OCMHCICHUM CaMe B 3a-
raJbHOTEOPETUYHOMY aCIEKTI.

3 ypaxyBaHHSM BUKIAACHOTO, Mema yici cmammi TOJSITae y TOMY, 00 BUSBUTH
0COOIMBOCTI MTPaBO3aCTOCOBYOTO apTyMEHTYBaHHS SIK HECAMOCTIHHOI JisUTBHOCTI, IO
ii 31iiCHIOE CyAIs-TIPAaBO3acTOCYBaY, BPaxyBaBIlv CIEU(IKy IPaBOBOi CHCTEMH YKpa-
fau. Tomy nmani HTMMEThCS caMe PO CyIOBE MPaBO3acTOCOBUE apIyMEHTYBAHHS SIK
JiSUTBHICTB Ta Juie moOiKHO MPO HOTro pe3yNbTaT — IPaB03acTOCOBYY apryMEHTALiIO.

1. MATEPIAJIM TA METOAU

JJist TOCSITHEHHSI METH HayKOBOT'O JIOCHIPKEHHS, IPECTABICHOrO Y Iili cTarTi, OyJ10
BHKOPHCTAHO HU3KY MiAXOJiB, & TAKOXK 3aralbHOHAYKOBUX 1 CIEIiallbHUX METO/IIB,
30KpeMa: JIIaJeKTUYHUH ITiJ1X1]1, 3arajIbHOTEOPETUYHMI TT1/IX1]1, IparMaiiaJeKTHYHUN
M IX1MT, METO aHaJi3y 3aKOHOIABCTBA, METO aHAI3y W PEKOHCTPYKIIi apryMeHTY-
BaJIbHOT IPAKTHKHU B CYyJI0OBOMY IPAaB0O3aCTOCOBYBaHHI.

B 0CHOBY J1OCIIIJDKEHHS MTOKJIaJICHO CBITOIVISIIHY aKCIOMaTU4Hy 1110 MPO T€, L0
MPAaBOBE apryMEHTYBaHHsI 3/1HICHIOIOTh Y MPaBOBOMY JHCKYpCi, a HOro pe3yiprar —
MIpaBoOBa apryMeHTallis — Hece BiIOMTOK TaKoTo AUCKypcy. Taka cBITOIISHA aKkcioMma-
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TUYHA i71es 3yMOBHMIIA 3aCTOCYBaHHS AialleKTHYHOTO miaxoxy. Lled miaxin mo3Bonus
BUSIBUTH A1aJIOT1UHICTD (JiaJIeKTHYHICT) MPABOBOTO apryMEHTYBaHHSI SIK OAHY 3 HOTO
03HaK Ta PO3TIITHYTH Pi3HI CHTYaIlii CyZ0BOTO ITPABO3aCTOCOBUOTO apTyMEHTYBAHHS K
MIPOLIECH AiaJIOTy, KOKEH 3 IKHX Ma€ CBOI OCOOIMBOCTI.

[Mocunarounce Ha nmponoHoBH JI. BonToHa moi0 po3MexxyBaHHS JialloTiB Y I0pH-
JUYHOMY JUCKYPCi, a caMe BUOKPEMJICHHS IIEPEKOHYBAJIBLHOTO, PO3CIIiyBajIbHOIO,
MIEPEMOBHOT0, TIOITYKOBOT0, 0OMIPKOBYBAJILHOTO Ta €PUCTUYHOTO THUITIB J1aJI0TiB, KOYKEH
3 AKUX MAarfOTh MEBHI crenudivHi IepBIiCHI CUTYyaIlii, METy YYacCHHKIB Ta JiaJiory [5,
c. 164], Oyno chopMyab0BaHO TIEBHI BUCHOBKH IL[OJIO /iaJOTiB y CyI0BOMY IpaBo3ac-
TOCOBUOMY apryMeHTyBaHHi. JliaIeKTHUHAN MiAX1]] JO3BOJIWB BCTAHOBUTH, IIIO apry-
MEHTYBaJIbHI CUTYaLil y CyZI0BOMY IIpaBO3acTOCOBYBaHI MiJICTABHO BBa)KaTU IEPEKO-
HYBaJIbHAM Ta MIOUIYKOBO-0OMIPKOBYBAJIbHUM [[iaJIOTaMH.

3araJlbHOTEOPETUYHUN HiAXi1 YMOXKIMBUB PO3IVISIHYTH IIPAaBOBE apI'yMEHTYBaHHs
SIK HECAMOCTIHHY IOPHIMYHO 3HAUYLLY JisUTbHICTB, SIKa HAMOBHIOE Pi3Hi BUAM IOPUANY-
HOT JisIIBHOCTI, 30KpeMa MpaBo3acTOCOBYBAaHHA. BiH TakoX O3BOJIMB 3aCTOCYBAaTH
3araJbHOTEOPETHYHI MOHATTS Ta KOHCTPYKILI{ AJISi OCMHUCIEHHS TPaBO3aCcTOCOBYOTO
apryMeHTYBaHHS K HECaMOCTIHHOT IOPUANYHOI AISUIBHOCTI, [0 HAIIOBHIOE CYJIOBE
[IPaBO3aCTOCOBYBAaHHs. TaKUMHU MOHATTSIMHU Ta KOHCTPYKLISIMHU €, 30KpeMa, CTamil
IOPUIUYHOTO PETYIIIOBAHHSI, 3aCO0H i CIIOCOOH I0PUAMYHO 3HAUYIIO1 AisTbHOCTI. Llei
MiAX1A J03BOJIMB BUSBUTH, 110 JUIs IPABO3aCTOCOBYOIO apIyMEHTYBAaHHsI IPUTAMaHH1
BCi O3HAKM MIPABOBOTO apryMEHTYBaHHS: MialOTIYHICTh (JialeKTHYHICTh, TUCKYPCUB-
HICTB) Ta IHCTPYMEHTAIBHICTh (BUKOPHCTAHHS IEBHUX 3aC001B) SIK 3arajibHi 03HAKU Ta
CTa/IIHICTh; MiAIOPIAKOBAHICTh IMPaBUJIaM, BCTAHOBIICHUM Y TPABOBIiil cUCTEeMI; He-
CaMOCTIMHUI XapakTep Ta CIPSIMOBaHICTh HOTO Pe3y/IbTaTy — IPAaBOBOI apryMeHTallil —
Ha TOCSATHCHHSI IOPUANYHUX HACITIIKIB. 3araTbHOTCOPETUIHNHN ITiIX11 TAaKOXK JO3BOJTHB
BCTAaHOBUTH OCOOJMBOCTI 3A1HCHIOBaHHS apryMEHTYBaHHs Ha PI3HUX CTaAisX MpaBo-
3aCTOCOBYBAHHS Ta JIMTH BUCHOBKY PO OCHOBHY POJIb NPABOBOIO apryMEHTYBaHH:I
JUTSL FOpUANYHOT KBamidikarii ¢akriB. 3araJpHOTEOPETHYHE PO3MEKYBaHHS 3ac00iB
i croco0iB apryMeHTyBaHHS JJO3BOJIMIIO OIIMCATH IHCTPYMEHTH ITPABOBOTO apryMEHTY-
BaHHS, 30KpeMa apryMEeHTH Ta iX poJib y ITPaB03aCTOCOBIOMY apTyMEHTYBaHHI Ta iHIII
3aco0M MepeKoHyBaHHA. Takoxk Oyl10 BUCHYBaHO, 10 0a30BUM CIIOCOOOM MPAaBOBOTO
apryMeHTYBaHHS € IopuanyHa kBaidikamis (akTis.

Kareropii mpouecy it pe3yibTaTy TakoXK BUKOHAIM METOIOJIOTTYHY POJIb Y LBOMY
3araJlbHOTEOPETUIHOMY JIOCTI/PKEHHI. BOHM 103BOJMITN IPEACTABUTH IPABOBE apTyMeH-
TYBaHHS SIK TiJICTaBY JUIA pe3yJbTary — MpaBoBoi aprymenTartii. Kpim toro, Oymo Bcra-
HOBJICHO, 1110 CaMe iHCTPYMEHTH IIPABOBOTO apryMEHTYBaHHsI 3a0€31e4yI0Th CIIPSIMOBa-
HICTh HOTO pe3yIIbTaTy — IMPaBOBOI apryMEHTAIil — Ha JOCATHEHHS FOPHANIHAX HACTIIKIB,
10 BUIUTUBAIOTH 3 OOIPYHTOBAHOTO BUPILICHHS MUTaHb [IpaBa i MUTaHb (paKTiB.

[MparmagianekTHUHUHN TiAXi] € crenuiuHUM IS JTOCIIKEHHS caMe TIPaBOBOTO
apryMEHTYBaHHS sIK AisUIbHOCTI. BiH 103BONMB OKpeMHUM JociigHIKaM, 30kpema E. De-
Tepic, pEKOHCTPYIOBATH MPAaBO3aCTOCOBYE apryMEHTYBAaHHS SIK KPUTHUHY JHUCKYCIIO
@
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3 IEBHUMH CTaIisIMH, Ha KOKHIH 3 IKUX IFOTh TIEBHI TpaBwiia. [IpeacTaBieHHs mpaBo-
3aCTOCOBYOTO apTyMEHTYBAHHS SIK KPUTHYHOI JUCKYCIl Mae eBpUCTHYHE 3HAYCHHS IS
HOT0 3arajibHOTEOPETUIHOTO OCMUCIICHHSI.

Mertoz anasnizyBaHHs i pEKOHCTPYIOBaHHSI IPABO3aCTOCOBYOI MPAKTUKU JO3BOJIUB
BUSIBUTH 3aCTOCOBAHI IHCTPYMEHTH MIPABOBOTO apryMEHTYBaHHSI IIJISIXOM aHai3y npa-
BO3aCTOCOBYOT apryMEHTAaIlii, PEICTABICHOT Y CYIOBOMY TIpolieci B YkpaiHi. 30kpema,
OyJI0 BCTAHOBJICHO, IO 3-IOMIX TaKUX IHCTPYMEHTIB OCHOBHHUMH € MPaBOBI i 103a-
paBoBi apryMeHTd. Kpim ToT0, Oys10 BHSIBICHO PUTOPUYHI 3aCO0U TIPaBOBOTO apry-
MEHTYBaHHS Y CTOPIH CYJIOBOTO PO3IISAY B YKpaiHi, 30KpeMa apryMeHTu ad hominem
JJId Hallagy Ha OIOHCEHTA AJIA IICPEKOHYBAaHHA CyAy Ta I BIJIMBY Ha Horo ImpaBo3ac-
TOCOBYY apryMEHTAIIIF0.

Mertoz aHaxi3y YMHHOTO 3aKOHOAABCTBA, 1[0 BPETYIHOBYE CYI0BE IPABO3aCTOCO-
BYBaHHsI, YMOXKJIMBUB BUSIBJIICHHSI IPABUII TPABO3ACTOCOBUOTO apIyMEHTYBAHHS Y Ipa-
BOBIil crcTeMi YKpaiHHU, a TAKOXK MPAKTHUKU 3aCTOCOBYBaHHSI TAKHX IPABHUIL.

2. PE3VJIBTATHU TA OBI'OBOPEHHS

Sk Oyro 3a3Ha4YeHO, 10 03HAK MPABO3aCTOCOBUOTO apTyMEHTYBAaHHSI MOXEMO BiHE-
CTH: JiaJOTIYHICTh (1aJIEKTHYHICT, TUCKYPCUBHICTH) Ta IHCTPYMEHTAJBHICTh (BH-
KOpPUCTaHHS MEBHUX 3aCO0IB) SIK 3arajibHi 03HAKU Ta CTa/IIiHICTh; I1AMOPSIKOBAHICTh
MIpaBIJIaM, BCTAHOBJIICHUM Y TPABOBIN CUCTEMI; HECAaMOCTIHHHUIN XapakTep Ta CIps-
MOBaHICTb HOTO pe3yabTaTy — IpaBOBOi apryMeHTaLil — Ha JOCATHEHHS IOPUINIHHX
HacIiaKiB. Po3misiHeMO TX AeTalIbHILIE.

Hianociunicms npagozacmocoguoeo apeymenmyeanHs Mae pizHuil mposis. CBo€ro
4Yeproro, B yCHOMY CyAOBOMY IMpOIECi Ta y MMCHbMOBOMY apryMEHTYBaHHI BOHA Ma€
pizny crenudiky [2, c¢. 33]. B ycHOMYy apryMeHTyBaHHI y Aebarax MiXK CTOpOHAMHU
polecy Mae Miclie epeKOHYBaIbHUH Aianor (BUCIOBIIOI04YHCh TepMinamu 1. Bonro-
Ha [5, c. 164]), y skoMy € KOH(IIIKT IMO3UIIIi CTOPiH, a KOXKHA 31 CTOPIH MparHe nepe-
KOHATH 1HIITy CTOPOHY 1 CYJl Y TOMY, IIO 11 MO3UIIis € IPABUIILHOIO, 3 METOK OTPUMATH
CyIIOBE PIllIEHHS HA CBOIO KOPUCTh. Y CHUTYyaIl K JiaJory MIX CYJOM 1 CTOPOHAMH
MTPOBAKEHHSI, B TKOMY CYII HOTO CKEpPOBYE 1 CTABUTh CTOPOHAM 3alIUTAHHS, 32/10BOJTh-
HsI€ UM BiJIMOBJISE B 33JIOBOJICHHI KJIOTIOTaHb, BXKE MOKHA BOAUaTH MOIIYKOBO-00OMIp-
KOBYBaJILHUN MiajioT (3a TepMiHaMmHu, 3HOBY Taku, [I. Bonrona [5, c. 164]). Amke cyn
30upae iHpOpMaIlif0, IKY HAJAAIOTh CTOPOHH, OILIHIOE JIOKA3H BiAMOBIIHO JI0 CBOTO
BHYTPIIIHBO TIEPEKOHAHHS, SIKe C()OPMOBAHE ITiJl BILTABOM apryMEHTYBaHHS CTOPIH,
JUTSL TOTO, TII00 BUPIITUTH CIPaBy MO CyTi. Pe3ymbTar Takoro Mianory Mix CyIoM i cTo-
pOHaMHM y cIpaBi MOXKHa BOAa4aTu y MpaBO3acTOCOBYIM apryMeHTallii, BUKIaACHIN
MIPOMIKHHX Ta OCTATOUYHUX CYAOBHX PIMICHHSX, SKi MiUIATAI0Th OOTPYHTYBAaHHIO. Y HHUX
CYI apryMEHTYe€, a TOUHiIlIe BUIIPABJOBYE, CTOPOHAM Y CIIPaBi, & TAKOXK BUIUM CyJaM
Ta CYCIJIbCTBY B I[IJIOMY, CBOE PIllICHHS 3a JOITOMOTOI0 apI'yMEHTIB, BiIIIOBIIAI04H 1 HA
JIOPEUHi Ta Ba)XJIMBI apTyMEHTH CTOPiH, BUCIIOBIICHI Y CYIOBOMY TPOIIECi i Jac ix-
HBOTO apTyMEHTYBaHHSI.

@
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[TucbMoBa mpaBoBa apryMeHTallisl I031Baya, sIKa € pe3yJIbTaToM HOoro mpaBoBOrO
apryMeHTYBaHHs, TIOB s[3aHOTO 3 peai3ali€elo HOoro npasa Ha 3BEpHEHHS JI0 CY.Y, Mic-
THUTHCS ¥ TIO30BHIH 3asBi, a BiAmoBigada — y Bim3usi Ha Hel. Lle & came cTocyeThes
CTOpOHU OOBUHYBa4deHH 1 3axucTy. [ligkpirieHi fokazamMu apryMeHTH CTOCOBHO BHU-
HYBaTOCTI 0OBHHYBau€HOTO MICTATHCSI B OOBUHYBaJILHOMY akTi. BogHouac, cropoHa
3aXHMCTYy HE Ma€ Iepen0aueHoro KpUMiHaJIbHUM 3aKOHOM 1HCTPYMEHTY, aHaJIOT1YHOTO
JI0 BiJI3MBY Ha MO30BHY 3asBYy y IMBIIbHOMY mporeci. [IpoTe okpeMi 3aXHMCHUKH BU-
KOPHCTOBYIOTh ITMCbMOBE 3aII€PEUCHHS 3aXMCHUKA Ha OOBHHYBAJbHUN aKT VIS TOTO,
00 BUKJIACTH Cy/ly apryMEHTaIli0 MPOTHIIEKHOT mo3uwii [17].

VY pasi mepenisany CripaBu CyJaMH BHINKX 1HCTAHIIIH IPaBO3acTOCOBUE apTyMEHTY-
BaHHsI Ma€ CBOIO crieudiky, 00yMOBIICHY 0COOIUBOCTSIMH TaKOTO HEPETIIsAY.

BonHouac, BapTO HAroJOCHTH, 10 apryMEHTYBaHHS CTOPiH y CyJOBOMY Tpoleci
HE € IPaBO3aCTOCOBYMM apTyMEHTYBaHHM, 00 K HOT0 311HCHIOIOTE CTOPOHH Y MEXax
Mpoliecy MpaBo3acTOCOBYBaHHA. AJie caMe apryMEHTYBaHHS CTOPiH CTa€ IMiJCTaBOIO
JUIsl apTyMEHTYBaHHS cyiy. ToMy HOro BpaXxOBYIOTh ITPH aHai31 CYIOBOTO apryMEHTY-
BaHHSI.

[IpeacraBHUKYM MparMajialeKTHYHOTO miaxony, 30kpema, E. derepic [8, c. 201-
250], npOonoHYIOTh PEKOHCTPYIOBATH IPABO3aCTOCOBUE apTyMEHTYBAHHS SIK KDUTHUHY
JMCKYCIIO, SIKa MPOXOIUTH MEBHI CTaAil Ta MiAMOPSAKOBY€ETHCS IEBHUM IpaBuiaM [ 18,
¢. 33-50], TuM caMUM BH3HAIOUH Ta KOHIICTITYATi3yIOUH 11 TIAJICKTHIHUN XapaKTep.

P. Anekci po3risinae mpaBoBe OOTPYHTYBAHHS SIK IPABOBHUU JUCKYPC, KU Mae
MiTOPSIIKOBYBaTHCh 3arajbHUM NPaBUjiaM MPAKTUYHOTO JUCKYPCY 1 CHelialbHUM
IpaBUJIaM MPaABOBOTO AUCKYpcy[3, ¢. 292]. Tum camuM, BiH BBa)Ka€ akCiOMaTHIHOIO
JIUCKYPCHY TIPUPOJY TIPaBO3aCTOCOBHOTO apryMEHTYBaHHS.

OTxe, TiaJoOTivHY Y JUCKYPCHY MPHUPOIY MPABO3aCTOCOBIOTO apTyMEHTYBaHHS
MOYKHA BBa)KaTH 3arajbHOBH3HAHOIO.

Incmpymenmanvricms cy0068020 NPaso3acmocos4o20 ap2yMennyéants 00yMoBIie-
Ha Hioro 3acobamu i criocobamu. [lepiri e qyxe pizHOMaHiTHUMH [1, c. 20-22] i1 BU-
3HAUAIOTh PE3yNbTaT apryMEHTYBaHHs — MPaBO3aCTOCOBYY apryMEHTaIlif0. 3acobaMu
IIPaBO3aCTOCOBUOrO apryMEHTYBaHHS, SIK JOBOAWIOCH 3a3HAYaTu y MOMIEPEnHiX J0-
CITIIIPKEHHSIX, CIIYTYIOTh, 30KpeMa, MPaBoBi (Ti, 110 CTOCYIOTHCS TO3UTUBHOTO MpaBa) Ta
[103ampaBoBi apryMeHTH (Ti, IPUHAWMHI OIUH 13 3aCHOBKIB SIKHX HE CTOCYETHCS TO-
3UTHUBHOTO IpaBa) [19, c. 52-53].

Sk cnymmo HaronocuB H. Mak-Kopwmik, came apryMeHTH BUCTYTAIOTh ITiICTAaBAMA
JUIs piteHHs [6, ¢. 124]. Y nporeci apryMeHTyBaHHS iX IIO€IHYIOTh B apI'yMEHTYBaIbH1
CTPYKTYPH, B SIKUX 11i apI'YMEHTH JIOTIOBHIOIOTH OJTHE OIHOTO ¥ MIITPUMYIOTh BUCHOBOK
apryMeHTallii, TUM CaMUM Ha/lalouu il IepeKOHANBOCTI. [IpUHINIIOBO BaXKIIMBUM LIS
MPaBO3aCTOCOBUOTO apI'yMEHTYBAHHS € T€, 10 TaKi apryMEHTH 1 apryMEeHTYBallbHi
CTPYKTYPH MOXYTh CTOCYBaTHCS IUTAaHb TTpaBa ado MUTaHb (PakTiB. APryMEHTH 100
(axTiB € OKpEeMUM Pi3HOBHJOM apTyMEHTIB, 110 MICTSTh J0Ka3H BiANOBIIHUX (AKTIB.
MoHorpadiuHe TOCHiIKeHHsI TAKUX apryMEHTIB 010 (aKTiB Ta 3aKpilICHHS Y HAX
@
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noka3is 3xiiicauB [l BoxTon [5], BHOKpeMuBIIN, 30KpeMa, apryMeHTH 31 CBiTUueHb
eKCIepTa, 3 MOKa3aHb CBIJKIB Ta 1HIIII.

II1e onHi€0 PHCOIO CYNOBOIO IIPABO3ACTOCOBYOTO APIYMEHTYBAHHS € T€, 110 B YCHO-
My apryMEHTYBaHHI B CyJOBOMY 3aCilaHHI CTOPOHU MOKYTb BUKOPHUCTOBYBATH pUmo-
puuHi 3acoOu apryMeHTYBaHHS Ha JIOJATOK JI0 IPABOBHX 1 [03aIIPaBOBUX apTyMEHTIB.
Jlo HuX 30KpemMa BiTHOCSATh, MeTaQOpH, MUTAJIBHI Ta CIIOHYKaJIbHI KOHCTPYKITi1, YCKITa-
HEHHS CHHTaKCHYHOI CTPYKTYPH, MiAMiHy HOMiHaui# (nepenazuBanus) [20, c. 194-196].
Takok CTOPOHH MOXYTh BUKOPHUCTOBYBATH TOITIUHI apTyMEHTH ad hominem (110 JTIOTHU-
HU), 10 aBTOPHUTETY y CYJIOBOMY IPOIIEC Ta 1HIII.

Hamnpukoiiaz, y cysoBoMy mporieci B ¢yl nepioi inctaHiii y cripasi Ne 753/12294/19
MIPEACTaBHUK I103MBAaya 3allepedyBaB, 110 [1031Bay € aMOPAIbHUM, Ta CTBEPDKYBAB, 110
KOJIMIIHIN mig3axucHuii no3uBaya B. Ctyc OyB amopaibHuM. BiH mocTaBuB Taki puto-
pUUHI 3anTUTaHHs: «SIKi 3aranpbHOBH3HAHI HOpMHU Mopaii icayBaym y CPCP? Un mamu
MacoBy miaTpuMKy norsiau Cryca?». [Ipononyroun Ha HUX BiINOBifi, aABOKaT MO-
3WBava 3a3Ha4YMB HemociioBHICTh CTyca 1 Te, 0 BiH «KJISBCS y JIO00BI A0 paisH-
CBKOTO HapoAy i paasHchkoi Ykpainw» [21]. 3Biacu, 11 apryMeHTYBaHHs TOTO, 11O
[103UBaY HE € IIUHIKOM 1 aMOPAJIbHOIO JIFOIUHO0, aJIBOKAT BUKOPUCTAB apeyMeHmu 610
CYNpOMUBHO20 [SIKIIO MO3UBAY aMOPaJIbHUMA, TO HOTO Ti/13aXUCHII MOpaTbHUN |, a TT0-
TiM 1Ie TBEPIDKEHHS 3allepeyuuB. Y 0OCTaHHBOMY MOKHA BOauatu apeymenm ad hominem —
Hamayg Ha B. Cryca.

Ha putopnunoMy ckIaJHUKY CyIOBOT apryMeHTalii mpyu po3misili KpUMiHAIBHUX
CTpaB y HalliOHANBHUX cynax HaronouryBanu B. Kicrsauk [12, c. 155], M. Kostoo6pa
[22, c. 271-278]. IIpoTe, 3 HAIIOTO MOy, PUTOPHYHI ApTYMEHTH € HAO1IbII eek-
TUBHHUMH y CY/1 IPUCSIKHUX. AJDKE IPUCSDKHI YXBaIIIOIOTh PillIeHHS Ha ITiCTaBl yCHUX
BHCTYIIIB CTOPiH OOBHHYBAYCHHS 1 3aXHCTY. Y pa3i yXBaJCHHS PIIICHHS PO eCIiHIMY
CYJIOM BiH Ma€ MOXJIMBICTh PalliOHATI3yBaTH PUTOPUYHI 3aCO0H, IO iX BUKOPUCTAIIH
CTOPOHH: BiH YXBAJTIO€ PillIEHH Micys nepedyBaHHs B Hapaqiid KIMHATI, a 3r0JJ0M HOTO
BUIPABIIOBYE 3ac00aMu apryMeHTyBaHHs1. Sk cirymno 3a3HaunB H. Mak-Kopwmik, «cyn-
ISl 5K JUIsL yXBaJICHHSI PillIEHHSI MOBHHEH HE MPOCTO MiATpUMAaTH [cTopony| ad hoc un
ad hominem (CUTyaTUBHO 49X €MOIIiITHO), pillieHHs Mae OyTH yXBaJeHO TakK, 1Moo I1o-
TEHLIHHO cTocyBaTHCcs Oyab-aKkoi 0coOwu, sika Aisiiia 6 Tak caMo y Takii camiil cuTyauii.
CTOCOBHO CHIpHUX HOPM IIpaBa Y1 TIIyMadeHb TAKMX HOPM, IO iX HaJAal0Th [CTOPOHH ],
came cyaJsl Mae o0paru SIKych 13 3alpOIOHOBaHMX a00 K 3allpONOHYBAaTH CBOIO aJlb-
TEpPHATUBHY, a MATPUMATH CY[Is Ma€ HalqonaaHime (sound) TiymadeHss. Jlume
y Takui croci0 cymas 3MOXKe Ha/laTH HaJIeXKHI MMiICTaBU IS MiATPUMaHHS 9H BiIXU-
JICHHS TIO30BY ... a00 3arepeyueHHs. ... Tomy BUMora rnpo ¢popManbHe IpaBoCyIas — Mo-
NIOHO BUPINTYBATH MOAIOHI CTIPaBH — Ma€ JAIEKOCSIKHE Ta PETPOCIIEKTHBHE 3aCTOCY-
BaHHsI. 3BiAcH, OOIPYHTOBaHI CyJOBI pillleHHS] HE MaloTh OyTH TakuMu ad hoc 4u ad
hominem. Hemae cyMHIBY, 1110 Take BUIPaBJIAHHS PIIICHHS € BITHOCHHUM: I1¢ OOIPYyH-
TYBaHHS [I€pe/l CTOPOHAMH Ta 10RO caMme IxHix aprymeHTiB. Cya/s HOBUHEH [IOKA3aTH,
YoMy HOTro pillleHHs € MPaBWIBHUM 3 TMOTISAY MpaBa. | TyT BiH Mae BpaxyBaTH i Ha-
L ]
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CIIIIKM TAKOTO pillleHHsI, IPUHAWMHI IOPHINYHI, @ TO ¥ CUTyaTHUBHI YW TTOBEIIHKOBI,
OIlIHeHI 3 TOCHJIAHHSIM Ha BiJIIIOBIIHI MPaBOBIi IHHOCTI» [6, c. 148].

Otxe, mependadyBaHHs MOKIUBUAX HACTIAKIB PIMIEHB TO3BOJISIE CYIIIM TIPHUITYC-
TUTHU IX IPUHHATHICTD U1 cycniibeTBa. CaMme IHCTPYMEHTHU CYIOBOTO IPaBO3aCTOCOB-
YOro apryMeHTyBaHHS 3a0€3MeYyI0Th CIIPSIMOBAHICTh HOTO pe3yNbTaTy — IpaB03acTo-
COBYOI apryMeHTalii — Ha JOCSTHEHHS I0PUIMYHUX HACHIJKiB, 1[0 BUIUINBAIOTH 3 00-
IPYHTOBaHOTO BUPIIlIEHHS MUTAHb NpaBa i MUTaHb (PaKTiB.

BaxuBuM A1 po3yMiHHSI OCOOJIMBOCTEH CyJOBOTO apryMEHTYBaHHS BBRKAEMO
PO3MEKyBaHHS CIIPaB Ha MPOCTI Ta CKJIAHI, MOMHUPEHE y 3apYOIKHHUX JOCITIIKEHHIX
MIpaBoOBOi apryMeHTarii, 30kpema y npaipix E. @erepic [8, c. 3-5], H. Mak-Kopwmika [6,
c. 50-52] ra iHmmx. [IpocTrMK BBaXKAIOTH CIIPaBH, I BUPIMICHHS SKUX JOCTATHHO
3MIMCHUTH IOpUANYHY KBamidikaiito (akTiB, cydOcyMyBaTH i3 3aCHOBKIB, SIKUMH CITy-
I'YIOTh I0pUIMYHA HOpMA U (paxkTH, BUCHOBOK. CKIaAHMMHU BBA)KAalOThb CIPABH, JJIS
BUPIIIEHHS SKUX CIiJ apryMEHTYBaTH 3MICT 3aCHOBKIB cyOcymmuii. TakuM dunHOM,
MOKeMo rorofuTucs 3 P. Anekci, 1o mpocTi cripaBu 00TPyHTYIOTh CHOCOOOM IOPUANY-
Hoi kBamiikarii pakris. L{e He moTpedye TOMATKOBHX apryMEHTYBaIIbHIX KPOKIB, KPiM
BCTaHOBJICHHS (aKTiB Ta 3’ICyBaHHs 3MiCTy HOpMH IpaBa. HaTomicTh, y CKIlaJHUX
CTpaBax Ha KOXHiH 31 CTa/1iff MPaB03aCTOCOBYBAHHS MOYKIIMBE apI'yMEHTYBAHHS: MOXKYTh
apryMeHTyBaTd (pakTH Ha TepIlii MpaBo3acTOCOBYil CTafil, a, HANPUKIAJ, IOPUANIHY
CHJTY 9H 3MICT HOPMH Ha HACTYITHUX cTamisfx. [IpocTi cripaBu, 3 HAIIOTO OISy, € Ta-
KHMH, KOJIM 3aCTOCOBYIOTH a0COJIIOTHO BU3HAYEH]I HOPMH ITpaBa. SIKIO K 3aCTOCOBYIOTh
BIZTHOCHO BHM3HAuCHI HOPMH MpaBa, PAaBOBOMY apryMEHTYBAHHIO MOXKYTh ITiJISTaTH
SIK 3MICT 9H FOpUIMYHA CHJIa HOPM TIpaBa, Tak i TBEpKEHHS MI0A0 GakTiB. Y 0coOmu-
BO CKJIaJIHUX BUIAJKaX, K BKa3as P. Aniekci, mpaBo3acTocyBady JOBOJUTHCS BAaBaTH-
Cs IO TIPAaBOBOTO apTyYMEHTYBaHHS CITOCOOOM 3Ba)KyBaHHS MPHUHITUITIB TipaBa [11,
c. 433-449].

Cmaoiiinicms cy006020 Npago3aCmMoco84020 apeyMeHmyeans Mae IBa BUMIPH.
Moro 31ificHIOIOTH y CYIOBUX TPOBAIKEHHSX, CTAIiAMU AKHX 3 MAKCHMAIBHIM y3a-
raJbHEHHSM MOYKHA BBaYKATH TT1IT'OTOBYE MPOBAKESHHS, PO3TIISA 110 CYTi W MPUAHSTTS
pimmenHs. Ha HIX MOXYTh yXBalllOBaTH IPOMIXKHI Cy/IOBI PaBO3acTOCOBYI PillICHHS,
SIK1 CyJ] TAaKO’K Mae 000B’sI30K apryMeHTyBaTH. BogHowac, cynoBe mpaBo3acToCOByBaH-
HS 31IHCHIOIOTH 32 TIEBHUMH CTaJ(isIMU: 1) BCTaHOBIICHHS IOPUINYHO 3HATYIINX (DaKTiB
1 BIAIIYKYBaHHS TAaKOi IOPUANYHOT HOPMH, SIKY HAJEKHUTh 3aCTOCYBATU caMe 10 HUX
(ropunnuHa KBasidikaiist ¢paxTiB); 2) nepeBipka J0CTOBIPHOCTI, TPABUILHOCTI TEKCTY
1 BU3HA4YEHHS MEX Jlii (ANHHOCTI) Ta IOPUIUIHOI CHITH BiAHAWACHOT IOPHINIHOT HOPMHU;
3) BUSIBJICHHSI, BCTAHOBJICHHSI 3MICTY (CMHUCITY) IOPHUIMYHOT HOPMH, TOOTO 11 TITyMaveHHsI-
3’sCyBaHHS; 4) MPUHAHATTS PillIEHHS Y CIpaBi, TOOTO BCTAaHOBJICHHS (OPMATHLHO
000B’3KOBOTO 1HAMBIyalbHOTO MPABHJIa MOBEAIHKH MEPCOHAIBHO BU3HAYCHUX
cy0’€eKTiB CTOCOBHO MaiiOyTHBOT peatizallii iIXHiX B3a€MHUX Cy0’ €KTHBHUX IOPHIHUHHX
paB Ta 000B’s3KiB (3200pOH); 5) odOpPMIIEHHS IOTO PIlICHHS B aKTi 3aCTOCYBaHHS
IOPUINYHOI HOPMH (ITpaBo3acTocoBUOMy akTi) [23, c. 184].

@
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[IpaBoBe apryMeHTyBaHHS Y IEBHUX J03aX MOXXYTh 3/1ICHIOBATH Ha BCIX CTaIisIX
paBo3acTocyBaHHs. BoHO 00’ €KTUBYETHCS y TPAaBOBY apryMEHTALIIIO i 9ac 0popM-
JIEHHS pimeHHs cyay. [Ipn oMy, geTBepTa i I’ siTa CTajii CyI0BOro MpaBo3acTOCyBaH-
HSl MOXKYTb OyTH po3ipBaHi B yaci. Apke NPUIHABILIN Y BHYTPIIIHBOMY Jiaio31 pilleH-
HSI 32 pe3yJIbTaTaMH1 OIiHIOBaHHS apIyMEHTYBaHHS CTOPIH CIIOPY, Cy/I MA€ PaBo OroJio-
CHUTH JIMILIE PE30JIIOTUBHY HOTO YacTHUHY. 3rOOM Cy/ BHKJIQJA€ CBOIO apryMEHTALI0
y MOTUBYBaJIbHi} 4acTHHI LbOTO pimeHHs. TOMy IIIKOM CIYITHO B aHDJIIMCHKiH Ta
HIMEIBKI MOBaX JIJIsl TO3HAYCHHS apTyMEHTAIIIi B CyTOBOMY PIllIEHHS BUKOPHUCTOBYIOTH
TEpMiH «BUMpaBIaHH («justificationy Ta «Rechtfertigungy BiMOBINHO) 31 3HAYCHHAM
PETPOCHEKTHUBHOCTI. AJKe PIIEHHS Cy/] CIIOYATKy MpUIiMae, a TOAl PeTPOCIEKTUBHO
BUIIPABIOBYE 3ac00aMH apryMEHTYBaHHSL.

Sk Oyno 3a3HavyeHo, y MparmMaialeKTHYHOMY TiJIX0J[l IPaBOBE apryMEHTYBaHHSI
PEKOHCTPYIOIOTh 3a CTaAisIMu KpuTHIHOI auckycii. Ha nymky E. @etepic, Ha nepriii
cmaodii Kongponmayii' y IpaBo3acToCOBYIN apryMeHTalil CTOPOHH MTPEACTABISIIOTH CBOT
BIIMIHHI TIO3HIIi1 BiITTOBITHO /IO MPABWJI IS FOPUCIUKIIIT CYTOUNHCTBA Ta 1HCTAHITIN-
HoCTi. Ha cmadii’ 6iokpumms cynoBoro mporiecy CTBEPIUKYIOTh BHXIIHI MarepialibHi
Ta MpolecyanbHi NO3UIIT AUCKYCIii, Ha MiZCTaBl MaTepiabHUX PABOBUX HOPM Ta HOPM
MPOIIeCYaTbHIX KOZEKCIB, IKi BCTAHOBIIOIOTh IHCTUTYIIIOHATI30BaH1 IIpaBUJIa UCKYCIi.
TakuM YMHOM TapaHTOBAHO, 1110 € HOPMH 1 IPOLIEAYPH, IPUAATHI sl BUPILICHHS CIIO-
PpiB, TIPO SKi 3a31aJIETiAb 3HAIOTH CTOPOHH, IIT0 BOHH 3aCTOCOBHI Y TIOJIOHUX CITpaBax.
Ha cmaoii apaymenmyeanns, na nymxy E. detepic, Mae 3HaYSHHS, 1110 apTYMEHTYIOTb —
MUTaHHS (QaKTy Yd MUTaHHS PaBa, a TAKOXK CIIocoOu Ta (POPMHU TAKOTO apryMEHTYBaH-
HS1 3aJIEKHO BiJl CKiIagHoCTi cripaBu. Ha niocymkositi cmaoii cynas BCTaHOBIIIOE OCTa-
TOYHHUH pe3yabTaT KPUTHYHOI AUCKYCii, yXBAIIOIOUH PIllICHHS, B SKOMY BUPILIY€E CIIp,
HaJal09¥ CBO€ apryMeHTyBaHHA [§, ¢. 216-217].

VY mparmaniaJeKTHUHOMY Oa4eHHi cTalill MPaBOBOTO apryMEHTYBaHHS aKTHBHY
POJIb BiTITpatOTh CaMe CTOPOHU CIIPABH, TOAI K CYIIs «BUPHHAE» HA OCTAHHIN cTaIii.
[Ipore, 3 HaIIOrO NOMISAY, POJIb CYAY B QpIyMEHTYBaHHI € BU3HAYAJILHOIO — BiH BUPIILy€
OUTaHHS PO 33J0BOJICHHS YW BiJIMOBY B 3aJ0BOJICHHI KJIONOTaHb, BIUIMBAIOYH Ha
apryMeHTYBaHHS 1 CKEpPOBYIOYHM HOTO Y TOMY UM iHIIOMY HampsMi. Tomy, BBasKaemo,
y IPaBO3aCTOCOBYOMY apr'yMEHTYBaHHi JOLIEHO BHOKPEMITIOBATH JEK1IbKa apryMeH-
TYBaJIbHUX CUTYaIlil, OHIEIO 3 IKUX € apryMEHTYyBaHHsS MIXX CTOPOHAMH Y TIPOIIEC,
HaWsCKPaBIIAM MPOSBOM SIKOI € CY/IOBI J1e0aTH; 1HIIIOK — apryMEHTYBaHHS MiX CTO-
POHAMH 1 CY/IOM, SIKE MOXKE CYIPOBOJIKYBATUCS YXBaJCHHSIM MPOMIKHUX apryMEHTO-
BaHUX aKTiB Cy/y; a IIle 1HIIIOF0 — MK CYJIOM 1 CTOpOHAMHU, KOJIH CYJl HaJla€ apryMeHTa-
1I}0 Y OCTAaTOYHOMY CYJOBOMY PillICHHI.

Ilionopsiokosanicms npasuiam, BCTAHOBICHUM Y TIPAaBOBii CHCTEMI, K O3HaAKa
[IPaBO3aCTOCOBYOIO aPTyMEHTYBaHHs, 3000B’s13y€ NPUHANMHI OKPECIUTH JpKeperna
TaKUX MPaBWI B YKPaiHCHKil MPaBOBid cUCTEMI.

TyT BapTO 3p0OUTH BaXKJIMBE YTOUHEHHS: 3aKPIiIICHHS 000B’ 3Ky Cyly BMOTHBO-
BYBaTH 4d OOIPYHTOBYBATH CyJOBE PillIEHHS O3Ha4ae 00OB’ 30K HABOIUTH TOTOBY
L ]
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apryMeHTaIlil0, a 3aKpIilJIeHHS MTPaBHJI CYJOBHX /1€0ariB, HalaHHS JI0Ka3iB, TOCIiOB-
HOCTI PO3IIISIAY CIIPABH € 3aKPiINICHHSM IpaBHJI apryMEHTYBaHHs, 10 HOro 3ilcHIO-
FOTh CTOPOHU. APTYMEHTYBaHHS Cyny BiOyBaeThCs a0 y BHYTPIIIHBOMY JTiajio3i abo
3a 3aUMHEHUMHU JIBEpUMa y Hapaa4iid KiMHATi Y pa3i KoJerialbHOro po3Iisily CIIPaBH.
Hesrona 3 morokeHo0 OUTBIIICTIO apryMEHTAIIEI0 MOXKE CIIOHYKAaTH CYJJII0 MPOIIO-
HYBaTH CBOIO Y OKpEMil TyMIi 10 CyAOBOIO PILIEHHS, SIKIIO L€ JO3BOJIEHO MPOLECY-
IBHUMH HOpMaMu. Po3ristHeMo J1anni OCHOBHI MOMEHTH LIO/I0 TIPABUII apTyMEHTYBaH-
HS, SIK1 3aKPITICH] Y YUHHUX MIPOIIeCyaIbHUX KOIeKcax YKpaiHu.

[IpaBuna aprymMeHTyBaHHS, IO HOTO 3IiMCHIOE Cy/1, OB’ sI3aHi 3 3aKPIIICHHSIM HOro
000B’sI3Ky MOTHBYBATH IIPOMIXKHI i OCTAaTOUHI Cy/IOB1 pIIIIEHHS, a TAKOX CKEPOBYBaTH
CYIOBHH PO3IVIsiI, pearyroud Ha apryMEHTOBaHI KJIOMOTaHHs CTOPiH BiAMOBIJHO 110
BHMOT MTPOIECYyabHUX KOJICKCIB.

Brnacue, BuMora BMOTMBOBYBAaTH PILLIEHHS CyAy 3aKpiluIeHa y MPOLECyaIbHUX KO-
JeKcax, a came: cTarTsix 246, 284, 322, 356 Koaekcy anmMiHicTpaTHUBHOTO CYAOUYMHCTBA
VYxpainu (nani — KAC Ykpaian) [24], crartax 370, 374, 419, 442 KpuminanbsHOTO TIpO-
necyajbHoro kogekcy Ykpainm (mami — KITK Ykpainm) [25], crarTsax 265, 382, 416
[uBinpHOTO TIpOIeCyabHOIO Kojekcy Ykpainu (nami — LIIIK Ykpainu) [26], crarTsix
238, 234, 282, 315 l'ocriomapcbkoro mporecyansHoro Kofekey Ykpainu (mani — ['TIK
VYkpainm) [27].

OO0csT apryMeHTyBaHHS CYIOBUX PIIICHB 3aKPIIUICHUHN Y KOJIEKCaxX 0 Pi3HOMY.

KIIK Ykpainu BCTaHOBIIOE 0OCST apryMEHTYBAaHHS Y MOTHBYBaJIbHIN YaCTHHI BH-
POKY CYIly y OKpPEeMiii CTaTTi, a caMe: BUMArae HaBOJUTH «HAJICXKHI 1 JOCTaTHI MOTHBH
Ta miacrasu oro yxsaneHas» (ct. 370 KIIK Ykpainu). Bapro Haromocutu, mo s
HOpMa CTOCY€TBCSI HE JIUILIE BUPOKIB, aje i YCiX CyIOBHX PillieHb Y KPUMIHAJIHLHOMY
TIporIeci.

KAC VYxpainu 3000B’43y€ cy/ 3a3Ha4aTi y MOTHUBYBaJIbHIM YaCTHHI PilIEHHS «MO-
THBOBaHY OIIHKY KO)KHOTO apTyMEHTY, HaBEIEHOTO yYaCHUKAMH CITPABH, II0/I0 HASB-
HOCTI UM BiZICyTHOCTI MiJICTaB JAJIsl 330BOJICHHS MIO30BY», & TAKOXX MOTHUBH 3aCTOCY-
BaHHSI YM HE3aCTOCYBaHHs HOpM TipaBa (4. 4 ct. 246 KAC VYkpainn). Takox oOcsr ap-
IYMEHTYBAaHHSI YTOUHEHHUH LI0A0 ITOCTAHOBH CYIy amessIuiiHol iHCTaHLil, AKMH Mae
3a3Ha4aTH «MOTHBH NPUUHSTTS a00 BiAXWIEHHS KOXKHOTO apryMEHTY, BUKJIAIEHOTO
y4JaCHUKaMHW CIIPaBU B amleSIIIHHINA CKap3i Ta BiI3WBI Ha anelsAmiiHy ckapry» (4. 1
ct. 322 KAC Ykpainn). AHajIori4Hui 00csr apryMeHTyBaHHsI 3aKpiriennit y 4.1 ct. 356
KAC Yxpaiuu 111010 IOCTaHOBH Cy/y KacalliifHOT iHCTaHIIi.

HIIK Ykpainu TakoX MICTHTH BUMOTY HaJlaBaTH «MOTHBOBaHY OI[IHKY KOXKHOTO
apryMEeHTY, HaBeIEHOTO YYaCHUKaMH CIIPaBH, 100 HASBHOCTI UM BiZICYyTHOCTI Mi/ICTaB
IUIs1 32JI0BOJICHHS I1030BY», aJIe MICTUTb ICTOTHE 3aCTEPEKEHHS: «KPIM BUIIAIKY, SIKIIIO
apryMeHT OYEBUIHO HE BIIHOCHUTBHCS [0 MPEIMETa CIIOPY, € SIBHO HEOOIPYHTOBAHUM
a00 HEMPUIUHATHUM 3 OIVISTY Ha 3aKOHOAABCTBO UM yCTaJeHy CyA0BY MMPAKTHKY», a Ta-
KOX «MOTHBH 3aCTOCYBAaHHSI UM HE3aCTOCYBAaHHsS HOPM IIpaBa, BIAXWIJICHHS J0Ka3iB»
(4. 4 cr. 265 LIIK Ykpainn). Takoxx oOcsr apryMeHTyBaHHS yTOYHEHHUH 1IOI0 MOCTa-
@
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HOBU CyJly amneJsIiiHol 1HCTaHIIi1, SKUH Mae 3a3HadyaTH «MOTHB[H| IPUWHATTA a00
BiIXMJICHHSI KO)KHOTO apTyMEHTY, BUKJIAZICHOTO YYaCHUKaMH CIIPaBH B anessauiiHil
cKap3i Ta Bia3uBi Ha anensmiay ckapry» (4. 1 ct. 382 LIIK Ykpainu) ta kacariitnoi
incTanmii (4.1 ct. 416 LIIK Ykpainn). ToroxxHi ipaBuia 3aKpirieHi o/10 rocrioaap-
CBKOTO TIpotiecy y 4. 4 ¢T. 238, 4. 1 cT. 282, 4.1 ct. 315 I'TIK Ykpainn.

Kpim Toro, mporiecyanbHi KOIEKCH 3aKPITUTIOI0TH 000B’ 130K CyAy BMOTHBOBYBATH
(aprymeHTyBaTH) MPOMIXKHI IPOIECYalIbHI JOKYMEHTH — YXBaJiH, a came: cT. 248 KAC
VYkpainn, ct. 372 KK Ykpainm, ct. 260 LIIIK Vkpainn, ct. 234 I'TIK Ykpainn. [llomnpas-
71a, He KOHKPETU30BaHO OOCST TAKOr0 BMOTHBYBAHHSI, BiH € C()EpOI0 PO3CYLy CYILy.

Y bOMy KOHTEKCT1 HAr0JIOCUMO, IO TEPMiH «BMOTHBOBYBATH» Ma€ ABO3HAYHICTE,
OCKIIBKH OTO CEMaHTHYHE TI0JIe Ma€ KPiM 3HaYEeHHS apryMEHTYBaHH:, 111e 1 3HAYeHHS
crioHykaHHs. [IpaBHUYI X TepMiHM HEe OBUHHI OyTH JIBO3HAYHUMH. TOoMy TOLITBHO
Y YMHHOMY 3aKOHOJ/IaBCTBI ITOCITYyTOBYBAaTHCh TEPMIHOM «apTyMEHT) 1 TIOXiTHUMH BiJI
HBOT'O — «apPIYMEHTYBaTH», «apTyMEHTYBaHHS», «apTyMEHTALis», «apryMEHTYBalbHa
YacTHHA PIIEHHS Cyay» Ta IHIMHUMU. SICKpaBy 1TIOCTpaiiro Ha MATPUMKY MiICTaBHOC-
Ti 3a3Ha4eHoro Moxkemo 3HaiTH y KIIK Ykpainu. ¥V 4.3 c1. 374 cioBo «MOTHB» BXXKUTO
SIK Y CJIOBOCHOJNYIII «MOTHB KPUMIHAJILHOTO TIPABONIOPYIICHHS (Y 3HaUSHHI CIOHYKaH-
Hsl, TICUXIYHOTO CTaBJIEHHS 0COOM /10 BYNHEHOTO MPABOTIOPYIICHHS), TaK 1 y CIOBO-
CTIOJyKaX «MOTHB YXBaJCHHS PillIEHH:», «MOTHB BiIXWJICHHS JOKa3iB» (y 3HauCHHI
apryMEHTYBaHHS ¥ apTyMEHTIB), 10 CTBOPIOE HEMPHUITYCTUMY JBO3HAYHICTD Y TEKCTI
IOPUINYHOI HOPMH.

[IpaBuita aprymMeHTyBaHHS JIJIsl CTOPIH CYZIOBOTO POBAPKEHHS TAKOXK BPETYIIHOBA-
Hi IpoLEeCyaTbHUMU KOJIeKCaMH. MIeThes mpo MpaBHIIa MpoLecy, BUMOTH 0 BMOTH-
BOBAHOCTI KJIOTIOTaHb YM 3asB, IO iX 3asBJISAIOTH 200 MOAAIOTH CTOPOHH B CYIOBOMY
3aciTaHHi, TOCIIIOBHICTh BUCTYITIB CTOPIH Ta ITpaBMJIa MO0 YUaCTi CTOPIH y CYTOBHX
nebarax. Ha ocranHix 3ynuHHMOCS JeTajbHille, aJyKe BOHH IiCYyMOBYIOTb YCHE ap-
TYMEHTYBaHHS CTOPIH Y CY/IOBOMY 3aCiJaHHI.

[IpaBoBe perymoBaHHS CyIOBUX e0aTiB € aHAJIOTIYHUM Y Pi3HHX MPOLECYaTbHIX
Koziekcax. Y IMBIIBHOMY, aIMIHICTPaTHUBHOMY Ta TOCMOAaPCHKOMY MPOIIecax BCTaHOB-
JIeH1 Taki mpaBwmiia. Y CyJOBHX JiebaTaX BUCTYIAIOTh 3 IPOMOBAMH YYaCHHKIB CIIPaBH.
VY uux npoMoBax MOKHA IOCHJIATUCS JIMIIE HAa OOCTaBHHU 1 JOKA3H, JOCHTIHKEH] B Cy-
JoBOMY 3acijianHi. KookHOMY y4acHUKY CIIpaBH HaJIa€ThCS OJTHAKOBHH Yac JJisi BUCTY-
Iy 3 TPOMOBOIO B CYJOBHX Jie0arax. ¥ CyqoBHX Je0arax MepiiuM HaJaeThCs CIOBO
Mo3uBaveBi Ta HOTo MmpecTaBHUKOBI. TpeTi 0coOu 06e3 caMOCTIHHUX BUMOT BUCTYTIAIOTh
y CymoBUX Jebarax Imicis 0coOH, Ha CTOPOHI SIKOo1 BOHM OepyTh ydacTh. Tpers ocoda,
sKa 3asBHJIa CAMOCTIHHI TTO30BHI BUMOTH ILIOJI0 MPEAMETa CIIOpY, Ta ii MpeacTaBHUK
Yy CyIOBHX ne0arax BHCTYIAIOTh MICHISI CTOPiH. 3a KIOMOTAaHHSAM CTOPIH 1 TPETiX 0cid
y CYIOBHUX Aebarax MOXKYTh BUCTYTIATH JIMIIE iXHi IpeacTaBHUKH. Cyl MOXe 3000B’s13aTH
y4acHHKa CTIpaBH BU3HAYMTH, UM OyJie BUCTYIATH 3 IPOMOBOIO TiJIbKH TAKUH YYaCHUK
YH TUIBKH HOTO TipeacTaBHUK. OpraHu Ta 0COOH, IKUM 3aKOHOM HaJ/IaHO TPaBO 3BEp-
TaTHCs 10 CyAy B IHTEpecax iHIIMX 0Ci0, BUCTYNAIOTh y CYAOBUX Je0arax MepiIiMH.
L ]
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3a HIMH BHUCTYIAIOTh 0COOM, B iIHTEpecax SKUX BiJKPUTO MPOBA/KEHHS y CIIPaBi.
TpuBasicTh cy10BUX 7c0aTiB BU3SHAYAETHCS TOJIOBYIOUYHMM 3 YPaxXyBaHHIM JyMKHU ydac-
HUKIB CIIPaBH BUXOMASYU 3 PO3yMHOTO Hacy JUIsl BUKJIAJIEHHS MpoMoB. [onoByrounii
MOX€ 3YIHHUTH MPOMOBLIS JIMIIE TOIi, KOJIM BiH BUXOAMTH 32 MEXI1 CIIPaBH, LI0 PO3-
IJBSLIAETHCS CYJIOM, 00 MTOBTOPIOETHCS, 200 ICTOTHO BUXOIUTH 3a BU3HAUCHI CY/IOM MEXI
Yacy ISl BUKJIAJICHHS TIPOMOB y CYIOBUX Je0arax. 3 T03BOIY CyIy MTPOMOBIII MOXYTh
oOMiHIOBaTHCs perutikamu. [IpaBo ocTaHHBOT PEILTiKK 3aBK/IU HAJICKUTh BIJITOBIIA-
4eBi Ta Horo npenctaBHUKOBI (ctarti 242 LIIK Ykpainu, 225 KAC Ykpainn). [Tomioae
IpaBoOBe peryiroBaHHs 3akpimuieHe y crarti 218 ['TIK Ykpaiau 3a THM BHHSTKOM, 1[0
B Jie0arax y4acHHK BHCTYIA€ CAaMOCTIIfHO ab0 Mmpu3Hayae Jyisi BUCTYITY OJHOTO TIpeli-
CTaBHHKA.

BigminHICTh y IpOBEICHHI 1€0aTiB y KpUMiHAIBHOMY MPOIIeCi 3yMOBJICHA CIICIIH-
(hixoro ocraraboro. TyT TEpIIOI0 BUCTYIIA€ CTOPOHA OOBHHYBAYEHHS, MMOTEPIILTHH,
a OCTAaHHBOIO — CTOPOHA 3aXHCTY, P LIbOMY 3aXHUCHUK BUCTYTIA€ Micisl OOBHHYBayve-
Horo. YacoBi Mexi BHCTYIy B fie0aTax y KpUMiHAJIHHOMY IMpoLeci He 00MeXeH1 «po-
3yMHHUM 4acomy». [IpoTe 3a3HaueHo, 1m0 Ccya Mae MpaBo 3yMMHMHUTH BUCTYI YYaCHHUKA
nebariB, SKIO BiH MIC/sA 3ayBa)KCHHS MIOBTOPHO BUUIIOB 332 MEXi KPUMIHAJIBHOTO
MTPOBAPKEHHS YU TIOBTOPHO JIOIYCTHB BUCIIOBIIOBAHHS 00Pa3IMBOT0 a00 HETPUCTOM-
HOTO XapakTepy, 1 HaJlaTH CJIOBO 1HIIOMY y4acHUKY Je0ariB. [IpaBo ocTaHHBOI perTiku
HaJIeKUTh O0BUHYBaueHOMY a00 ioro 3axucHuKY (ctartsa 364 KIIK Vkpainn).

AprymMeHTyBaHHsI CTOpPiH HallsICKpaBillle MPOSIBICHE caMe B CyJOBHUX jAcOaTax.
VY cnemianbHUX JOCIIPKEHHSIX HOTO PO3IIISAIAI0Th SIK KOMYHIKaTHBHY JisUTbHICTB [20,
c. 217-250]. He maroun Ha MeTi Ha IbOMY aKIIEHTYBAaTH, 3’ SICYEMO POJIb CYJIOBHX JIe-
0aTiB y CyI0BOMY pO3IIIsiii B YKpaiHCBKill mpaBoBiii cuctemi. (st IbOTO 3BEpHEMOCS
o moctanoBu KacamiiitHoro KpuMiHanpHOTO cyny y cupaBi Ne398/3072/17 Bin
17.11.2021, ge cya BUCTOBUBCS IOJ0 POIIi CyAOBUX e0aTiB y MOCTaHOBJIECHHI 00IPyH-
TOBAHOTO PIIICHHSI CY/y, & CaMe:

«CymoBi nedaty — 11e BaXKJIMBa YaCTHHA CYJIOBOTO PO3IIIATY, KOIH 0OBUHYBaYeHUN
Ta iHOm, 3a3Hadedi B 4. 1 c1. 364 KIIK Ykpaiau, y4acHUKH CYIOBOTO MPOBAaJKECHHS
BHCTYTIAIOTH 13 TPOMOBAMH, B SIKHUX OIIHIOIOTH 00CTaBWHH, YCTAHOBJIEHI ITiJ] 9ac KpH-
MiHAJIBHOTO MPOBAKEHHS, Ta AOCTIIKEHI JOKa3H, OOTPYHTOBYIOUH CBOT BUCHOBKHU
3 MMUTaHb, IO MiUISTal0Th BUPIIICHHIO CY/IOM TIPY TIOCTAHOBIIEHHI CYI0BOTO PillICHHS,
3 METOIO CXWJISIHHSI CYy JI0 MPUHHSATTS 1mo3uilii npomoBis. [1in yac cymoBux nedaris
HaHOUIBIIIO MIPOO MPOSBIISIETHCS ... 3MArajibHICTh CTOPIH Y JOBEACHHI IIEPEJT CYI0M
MIEPEKOHIIMBOCTI IXHIX MMPABOBHX MO3HIIiH, III0 Y CBOIO YEPTY CIIPHSIE ... TIOCTAHOBIICH-
HIO 3aKOHHOTO 1 OOTPYHTOBaHOTO PIllICHHS CYIy. ... [3 ayi03anucy cyJ0BOro 3acijjaH-
HS B CY/i TIEPIIOi iHCTaHIIli yOadaeThes, MO TOJOBYIOUOIO IMIC/IS BUCTYIY y Aedarax
MPOKypopa Ta nmorepminoi Oysno HagaHo cioBo oOBuHyBaueHoMy OCOBA 1, sxuit
MOBIIOMUB, 1110 BiH HE FOTOBUI 70 CYIOBUX J1e0aTiB 1 HOMYy HEOOX1IHUH Yac 1Jis Mmijl-
roToBKH 710 AebatiB. [Ipy boMy BiH HamosAraB Ha TOMY, IO BiH 0a)Ka€ BHCTYIHUTH
B ie0atax, i Hi 3apoNOHOBaHUX HOMY CY/IOM I1iB TOIMHH, Hi OJJHI€T TOIUHM Yacy Homy
@
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HEJOCTATHbHO IS MIATOTOBKH. BiH IPOCHB BiIKJIACTH PO3IIISIA CIpaBH. .. He3Baxkaroun
Ha 1Ie, CyA PO3LIHMB TaKi Jii 0OBMHYBa4E€HOTO SIK BiAMOBY BiJ BUCTYIy y AeOarax,
Y 3B’SI3KY 13 3JIOBKMBAHHAM 3 OOKY OOBHHYBAauYEHOTO MPOIECyaIbHUMH TIpaBaMH, Ha-
JaBIIM HaAaji B 1ebarax CIOBO 3aXUCHUKY, BUCIYXaBIUM PEIUIiKM CTOPiH, HaJaBILN
OCTaHHE CIIOBO OOBHHYBAUCHOMY, SIKUM HUM CKOPUCTABCS, i BUJAIUBCS JI0 HApa daoi
KiMHATH JUTst yxBajeHHs BUpoky. Koneris cymuis BepxoBHoro Cymy BBaxae, 1Mo Cysu
nepioi IHCTaHINT TAKMM YHMHOM HE BXKUB JIOCTATHIX 3aXOiB JUIsl 3a0e3MeueHHs peaJti-
3amii OCOBA 1 mpaBa Ha BUCTYTI B CyIOBUX JeOaTax, He 3a0€31eUNB CTOPOHAM PIBHHUX
YMOB ISl peamizanii iXHiX MpolecyaJbHUX MpaB Ta BUKOHAHHS MPOLECYaJbHUX
000B’513KiB, YMM TIOPYILIUB MPUHIIUIIA PIBHOCTI Ta 3MarajibHOCTI CTOPIH, IO 3 OIJISILY
Ha npakTuky €CIIJI He y3romkyeTbes 3 monoxeHHsMHA cT. 6 KonBeHii momo 3a6e3-
MeYEHHs TpaBa Ha CIpaBeUIUBUN cy» [28].

3a3HaueHe MiATBEP/IKY€E HE JIUIIE BAXKIUBY POJIb CYIOBUX Ne0aTiB y apryMeHTy-
BaHHI CTOpiH, ane i ponb cyay sk cy0’€KTa, IO COPSIMOBYE TaKe apryMEHTYBaHHS.
Henananus mpaBa BHCTYIy CTOPOHI y Jebarax MOXKe MPU3BOJIUTH JIO TOPYIICHHS
IpaBa CTOPOHH Ha apryMEHTYBaHHS CBO€EI MO3UIIii, 1110, CBOEI0 YEPTor0, MOIJIO Tepe-
LIKOJUTHU CYAy YXBaJHTH 3aKOHHE i 00TpyHTOBaHE pillleHHS.

OyiHI08aHHA apeyMeHmMo8aHoCmi CyO08UX pilieHb € OKPEMHIM BaYKITUBHIM ITUTAHHSM,
110 HOTO PO3MISAAIOTh Y NOCIIKEHHSX CyI0BOI apryMeHTalii. 31e01IbIIoro mpomno-
HYIOTh caMme TeBHI KpuTepii IJIs OIIHIOBaHHS pe3yabTaTy apryMeHTYBaHHs, ajie He
TinbKH. JlOTpUMaHHS PaBuJl pallioHaTLHOTO TUCKYPCY Ta 0COOIMBOCTI aBAUTOPIT, IS
SIKOT apTyMEHTYIOTbh, TAKOXK € MPEJIMETOM yBaru. 3-TIOMiXK MUTaHb OLIHIOBAHHS apry-
MEHTOBaHOCTI CyJOBUX PIII€Hb YiTKO MOKHA OKPECIUTH MPUHANMHI TpH: 1) 9u MOXK-
JIUBO HAJIATU MTOHAJ OJTHY OOTPYHTOBaHY BIJMOBIb HA BUPILICHHS CKJIAJHOI CIIpaBu?
2) AKUMH € KpUTEPii TaKO1 apTyMEHTOBAaHOCTI (0OTpyHTOBAaHOCTI)? Ta 3) Ky apryMeH-
TaIlil0 MOXKHA BBAXKATH JIOTAJIHOIO (Sound)?

Biamosini Ha mi nmuTaHHS TOCTiAOBHO mykatoTh H. Mak-Kopmik Ta M. Atienza.
Po3rissHeMo X y OpiBHIOBaILHOMY KITHOUI.

Te, un Moke OyTH €TUHUI MPaBUJILHUI BapiaHT BUPIMICHHS CKJIATHOI CIPaBH,
3 oAy M. ATieH3H, € HalOIIbII AUCKYCIHHIM MMUTAHHSAM Y Cy4YacHii Teopii mpaBa
[4, c. 119]. Bin BusiBUB, 1[0 HA HHOTO MOXKYTh OYTH Taki BianoBini: 1) € numie ogHa
MpaBHJIbHA BiJIMOBI/Ib, SIKa BUIUIMBAE 3 IPUHITUIIIB TPUPOTHOTO MPaBa; 2) € JUIIE OTHA
IIpaBUIIbHA Bi/IMOBiIb, KA BUILUIMBAE 3 IPUHIIMITIB TO3UTHBHOTO IIPaBa Ta IOPUUIHO-
ro METOJy; 3) € JIMIle OJHA IPaBUIbHA BIMOBI/b, OCKUJIBKH, SKIIO HE JOCTATHHO
FOPUIMYHOTO METOY, TO OEpyTh J0 YBArd MOIISIIN ITUPIIOI CIIJIFHOTH MTPABHUKIB 200
THX, XTO Ma€ BULIUN aBTOPUTET; 4) € JIMIIIE OJJHA TPaBUIIbHA BiAMOBIb, OCKIIbKH 3aKOH
€ He JTUIIIe Ha0opOM HOPM, ajie i IMPAKTUKOIO X 3aCTOCYBAaHHSA, SIKY CKEPOBYIOTh ITPHH-
Uy ¥ winHocti. ToMy mpaBuiIbHA BiANOBiAb 3yMOBJICHA HAHKPAIIUM TIyMadeHHSIM
NPUHIIMITB 1 IIIHHOCTEH, K1 BU3HAYAIOTh MTPaBO3acTOCOBUY MPAKTHUKY 1 BTIJICHI B Hilf;
5) HeMae €TMHOT MPAaBIIILHOI Bi/IMTOBI/I, a JIMIIIE PETYIATHBHA i7Iest KAHTIBCHKOTO CEHCY;
6) iest eaMHOT IPABUIILHOT BiATIOBI/I € (iKIi€t0, sIKa BiIrpa€e BayKJIUBY POJIb Y IPaBo-
L ]
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BOMY OOTpYHTYBaHHI; 7) HEMae €IMHOI BIINOBIII, alle € KpuTepii, sIKi CKEPOBYIOThH
CymIiB (MOpaJibHi, EKOHOMIYHI TOIIO); 8) MaiKe HIKOJIM HeMa MPaBUIBHOT BiJIIOBIII,
YUHHE TIPABO JIUIIE OKPECITIOE MEXI, B AKUX CYIIl BUPINIYIOTH Cy0 €KTUBHO Ta HETIe-
pendadyBano; 9) cama iznest €AMHOI MPaBUILHOT BIAMOBIAL Y KOXKHIN CIIPaBi € MPOCTO
17Ie0JIoTi€l0, SIKa MacKye MONMITHYHY Biaay cyauis [4, c. 120]. M. Ariensa nmoroauscs,
110 €IMHOTO NPAaBUJILHOTO BapiaHTy BUPIIICHHS CKJIAAHOI CIIPaBH, B IPUHLIUIIL, HEMAE.

3 aum noroguscs 1 H. Mak-Kopwmik. Ha ofHe nutanHs Moxe OyTH HaJlaHO ITOHA
OITHy OOTPYHTOBaHY BiIIOBIIb 00 NEKUIbKA BiIITOBIACH, )KOTHY 3 IKUX HE MOYKHA BifI-
KHHYTHU SIK HeoOTpyHTOBaHi. BincyTHicTh €11HOT 00IpyHTOBaHOT BiANOBIAi, HA HOTO
IYMKY, HE CBIIYHTB, 1110 HEMa€e HeoOTpyHTOBaHOI BimoBii. Lle came o cobi roBOpHUTH
Ha KOPUCTH CTBOPEHHS OpraHiB, BiANOBIJANIbHUX 3a MpaBo3acTocoByBaHHs. Kpamie
MIPU3HAYATH 10 CKJIaly IIUX OPraHiB PO3YMHHUX JIFO/ICH, HAaBITh IXHI KOJIeTiallbHI CKIIA/IH,
Ta 3aIIPOBaLKYBATH MEXaHI3MH KOHTPOJIIO 38 HUIMH, HK MaTH CIIPaBy 3 HEOAHO3HAYHUM
XapaKTepoM OOTPYHTOBAHOCTI. HaBiTh BUKOPHUCTOBYIOTH IPOLIEYPH TOJOCYBaHHS AJIS
3a0e3MneyeHHs TOT0, 00 OCTaTOYHE BUPIIIEHHS TUTaHHS OyII0 IIIKOM 30a71aHCOBAaHUM.
Lle TumoBa puca cydacHUX KOHCTUTYLIWHUX JeMOKpaTiil [6, c. 169]. Takum unHOM,
H. Mak-Kopmik 30cepequBcs Ha iHCTHTYLIHHOMY CKJIaJIHUKY 3a0e3Me4eHHs] 00IpyH-
TOBAaHOCTI CYJJOBHX PIIlIEHb.

Otox, uepe3 MOXKJIMBICTh HaJIaTH MMOHAJ OAHY OOIPYHTOBaHY BiANOBiAb HA BUPI-
LIEHHS IPaBO3aCTOCOBYOI CUTYallii, IOCTAa€E MUTAaHHS MIPO T€, 1[0 BBa)KaTu 0OIPYHTO-
BaHUM CYJOBHM PIilICHHSIM Ta SIKUMH € ii KpUTepii.

H. Mak-KopMik BBakae 00IpyHTOBaHICTh CYJOBOTO PillICHHsI 00’ €KTUBHUM CTaH-
JapToM, 110 MOXe OyTH 3aCTOCOBAaHMI JIUILE CYyO €KTHBHO, 1 HABOIUTH TAKy aHAJIOTIIO:
e 00’ €KTUBHE TUTAaHHSI, XTO MEPIINM [IEPETHYB JIiHiI0, aJie MepIl, HiXk e Oy/e oroJo-
IIeHO, CYAAsI Ma€ TIISTHYTH Ha ¢oTo (iHimy um iHII 3aco0H, sSKi JOTIOMAraroTh I1e
BCTaHOBUTH [6, c. 163—164]. Ha iioro mym™MKy, OOTpyHTOBaHICTh € MPAKTUYHOIO, a HE
aOCTPaKTHOIO, 8 TAKOXK SIK MUTAHHAM (aKTy, TaK i MUTaHHIM MpaBa. AJDKe, aHATITHYHO,
MPOIIEC YXBAJIEHHS CyJA0BOTO pillieHHs Ma€ 1Bi Ga3u: a3y BiAKPUTTS TOTO, IO CTAIIO-
cs1 1 9yomy, Ta (pazy OIiHIOBAaHHS TOTO, IO TPAITMIIOCS, Y CBITJII pelIeBaHTHUX IIHHOCTEH-
(hakropis [6, c. 180].

Kpim toro, H. Mak-Kopmik 3ayBaxwuB, 110 B CyJOBOMY ITpaB03aCTOCOBYBaHHI I10-
HATTS «apTYMEHTOBAHOCTI» [CyZOBOTO PIllIEHHS | € CTaHAAPTOM, 10 HOTO BCTAHOBIIIO-
FOTh TPOIIEIyPHI IPUHIIUITK Ta MPaBIJIA MOBEAIHKU Cy0 €KTIB [MaTepiallbHi HOPMH |
W yXBaJIGHHSI CYJJOBHX pillIeHb [mpolecyanbHi HopMmu|. Hampukmnan, y mydiaianomy
paBi 3arajJbHUM IPUHITUIIOM € Te, IO ITyOIi4HI TOBHOBaKEHHS HE MOKHA BUKOHYBa-
TH HEOOTPYHTOBAHO. Y KpUMIHAJIBHOMY IMIPOIIECi CTAHAAPTOM JI0OKa3yBaHHS BUHU 0CO-
OU € Take TOBEICHHS 11032 PO3YMHHUM CYMHIBOM, IO € OiIBIIT CYyBOPUM, HIXK CTaHAAPT
JIOKa3yBaHHs y [IMBIIBHOMY MPOLEC, 10 IPYHTYETHCS Ha «OanaHCyBaHHI MOXKIIUBOC-
Tei». Y JIOTOBIPHOMY TIpaBi € MIPUHIUI, 3TiJTHO 3 SKHUM JIOTOBOPH MPO 0OMEKEHHS
TOPTIBJII € HEYMHHUMH, SIKIIIO BOHW BCTaHOBIIOIOTH OOMEXKEHHS TIOHA] Ti, IO € 00-
IPYHTOBaHUMH B IHTEpecax CTOpiH abo MyONiYHUM iHTepecoM. 3a3HaueHi MPUKIaan
@
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UTFOCTPYIOTh TEHJICHIIIIO Y ITPaBi, 1[0 CTaHAaPT OOTPYHTOBAHOCTI € KPUTEPIEM TIPABUITH-
HOTO TPaBO3aCTOCOBYBaHHS, MPABUIBHOI MOBEAIHKH, CIPABEVINBUX MIXIIIOACHKHX
CTOCYHKIB Y TIpaBi TOKa3yBaHHs, BIIACHOCTI, 3000B’ I3 IbHOMY, CIMEHHOMY Ta ITyOITid-
HoMYy mpaBi [8, c. 166]. Takum yrMHOM, MaTepiaibHi i mporecyanabHi HOPMH BCTAaHOB-
JIIOIOTh CTAHJAPTH apTYMEHTOBAHOCTI CYIOBHX PillIeHb y TIpaBoBiii cuctemi. [Ipobnema
B TOMY, LII0 BOHH YacTO € OLIIHHUMH 1 caMmi MaroTh OyTH NIPEIMETOM apryMEHTYBaHHSI.

3 mornsiy M. AtieH3u, nonagHui (sound) cyqiiBCbKUI apryMEHT, SIKUH MOXe
TIepEKOHATH, Ma€ BiIOBIAaTH TAKUM BUMOTaM: 1) MaTH HaJIe)KHE FOPUINIHE I ATPYH-
Ts1; 2) MaTu BITi3HABaHYy JIOTIYHY CTPYKTYPY, sIKa BIIMOBiga€ cxeMi ASAYKLUiHHOTO BH-
BEJICHHS, HaBITh SKIIO BiH 1 HE € ACTYKIIHHO MPaBUIBLHUM; 3) TPYHTY€EThCS Ha pelie-
BaHTHHX Ta JJOCTaTHHO CHJIPHUX 3aCHOBKAX IificTaBax (MPUHAWMHI CHIIBHIIINX, HIXK Hi,
IO MiATPUMYIOTh 1HILIE BUPIIIEHHS); 4) MOTPIOHO TaKOK BpaXOBYBaTH aBIUTOPIIO, IO
Ma€ BiIITOBiIaTH TICBHUM BHMOTaM: OyTH HEYIIepeIKeHOIO0 Ta parlioHaIBHOI0, MaTH
JOCTaTHRO iH(OpPMaIii, Ta AiSIBHICTH 3 apIYMEHTYBaHHS, Ta OCKIJIBKH BCi LI YMOBH
MaroTh OyTH JAOTpPUMaHI 3 OTPUMAaHHSIM MPABHJI PAIiOHATBHOI AUCKYCii YYaCHUKIB
apryMeHTyBaHHS — aBTOpiB apryMmeHraitii [4, c. 116].

OTxe, MOroIMMOCs, 1110 JIOTIYHOT IPABUIILHOCTI HE IOCTATHBO JJIS TOTO, 11100 OI1i-
HUTH JOJQJHICTh apryMeHTallii, MoTpiOHO TaKOXK BPaXxOBYBaTH 0COOIMBOCTI AisLTHHOC-
Ti Ta pe3yabTary apryMeHTyBaHHS [ IEBHOT aBAUTOPII.

M. ArieH3a 10 KpUTEPiiB OIIHIOBAHHS CYJOBOTO PIIICHHS HA MPEAMET HOTO apry-
MEHTOBAHOCTI BiJIHIC: YHIBEpCaIbHICTh, TOCTIOBHICTD T KOTEPEHTHICTh, MPUHHATHICTD
HACIII/IKIB SIK COILIANBHO 1 MOPAJbHO BUMPABIAHHUX (YM BU3HAHHS iX MOPAJIbHO HEBU-
npapranumu) [4, c. 122]. IloniGHi kpuTepii OIIHIOBaHHS apTyMEHTOBAHOCTI CY0OBOTO
pimenns npononye H. Mak-Kopwmik. Ha iioro nyMKy, yXBaauTu oOIpyHTOBaHE pillieH-
HA Y FOPUIAIHOMY CIIOPI MIDK CTOPOHAMH O3HAYa€ YXBAJIUTH TaKe PIICHHS MO0 OyIb-
SIKOT HOpMH, SIKy HaBesa SIK HOPMY IpaBa OAHA 31 CTOPiH a0o0 SK TIyMadyeHHs TaKoi
HOPMH TIpaBa, a0o sIK HaJe)KHE KBaJi(iKyBaHHS UM OLIHIOBaHHS (aKTIB y CBITII OIH-
COBHUX YM OLIHHMX MOHATH YU KaTETOPii, OB’ sI3aHUX 3 Li€10 HOPMOIO. PirteHHs Tako-
T'O POy IOBUHHO OyTH JIOT1YHO YHiBepcalbHIUM a00 TIOBUHHO OyTH CKIIaJIeHe Y TepMi-
Hax, sIKi MO)KHA JIOTIYHO YHiBEpcalli3yBaTH; BOHO IOBHHHO OYyTH BIJKPUTHUM JIJISI T10-
JaJbILIOr0 OOTPYHTYBaHHS Y TEpPMiHaX apryMEHTIB PO HACIIAKK Ta PO MOCIi0BHICTb
1 KOTEPEeHTHICTH [6, ¢. 152].

3rigno 3 M. ATieH3010, Modcaugicms yHigepcanizayii CynoBoi apryMeHTauii BU-
IUTMBAE 3 JIOTTYHOT BUMOTH 11 OOYIOBH SIK JEAYKIIITHOTO CHUIIOTI3MY 1 03HAYa€ MOXK-
JMUBICTH i MOMIMpPEHHS Ha 1HMII aHaNorivHi cripaBu [4, c. 124], mo, 31aBanocs 0,
CHIB3BYYHO 3 PO3YMiHHSIM MOKJIHMBOCTI yHiBepcamizauii y H. Mak-Kopwmika. IIpote
OCTaHHIN IPOITOHYE TIEPEBIPATH YHIBEpCallii, 0 3aisHI B HOpMaX, Ha MMPEAMET iXHIX
HACi/KiB, Hacammepes IopuandHuX. Lle oxomitoe ouiHIOBaHHS 3 MOCUIAHHIM Ha
LIHHOCTI, MPUIATHI JJIs MpaBa 3arajioM Ta/du OKpEeMUX HOTo rajyseii [0, c. 255]. Tomy
PO3YMiHHSI MOKITUBOCTI yHiBepcaiizamii Hopm y M. Ariensu ta y H. Mak-Kopwmika He
TOTOXHE.

®
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Ha nmymxy M. ATtieH3n, kocepenmHicms CTOCYETHCS CyMICHOCTI PillIeHHS, HOPMHU
9u (aKTiB 3 HIHHOCTAMH, IPUHIMIIAMH YH TeopisMu. Bona minnanae nix adbaykuiiine,
T00TO MpaBaomnonione, BuBeAcHH [4, ¢. 124]. H. Mak-KopMik 1moB’s13y€ BUMOTY KOTe-
PEHTHOCTI 3 iICTOTHOIO POJIIIO apryMEHTIB 3 NPUHLMIIIB T2 apTyMEHTIB 3 aHaJOTii
y mipagi [6, ¢. 255]. BoxgHouac, Ha aymky H. Mak-KopMika, BiiacHe «0OIpyHTOBaHICTh
y TIEBHOMY KOHTEKCTI € i7IeHTH()iKyBaHHSIM IIIHHOCTEH, IHTepeCiB Ta iHIINX IMOIIOHIX
(hbakTopiB, IKi CTOCYIOTHCS caMe MeBHOTO Pokycy yBaru. Lle, cCBo€r0 ueproro, 3aeuTh
BiJI THITIIB CUTYaIliil YU BITHOCHH, TIPO SIKi WAETHCS, BiT KEPIBHUX MTPUHITUIIIB BiATIOBI -
Hoi rary3i npasa [6, c. 178—179]. Tomy po3ymMiHHS KpuTepiro KorepeHTHocti y H. Mak-
Kopwmika #f M. ATi€H3 IEpeTHHAETHCS Y IUTOBAHUX TTO3UITISX.

Tpuiinamuicms Hacniokie apryMeHTallii, Ha IyMKy M. ATieH3u, 03Hadae, o 0epyTh
JI0 yBard WMOBIPHI HACIiJKH, SIKi MOKYTh MaTH 3B 30K IPUYMHOBOCTI 3 CY/JOBOIO
apryMeHTAIli€10, HacaMIIepe ] COIliadbHi, BKIIOYAIOYN eKOHOMIUHY €(eKTUBHICTE [4,
c. 124]. MopasibHa BUIIpaBAAHICTb HACTIKIB, 3 TOIALY M. ATi€H3H, iHKOJIU MPSIMO
IHKOPTIOpOBaHa B IOPUANYHUHN cTaHaapT. Toxi Take OIiHIOBaHHS € HEOOXiTHIM SK T1e-
penbadeHe NO3UTHBHUM MpaBoM. SIKIIO X HOTo He mependadeHo, ajie HIeThesl Mpo
HEOOXITHICTh 3aCTOCYBATH OILIIHHE TIOHSATTS, TO CY/IM TAKOXX MMOBHHHI 1€ 3/11HCHIOBATH,
TaK 4 iHAKIIE IMIUIEMEHTYIOUH CBOI YSBJICHHS PO CYCIUIbHY Mopaib [4, c. 128].
H. Mak-KopMmik Takok po3MipKoBY€, 4u OyIb-sKe OOIpyHTYBaHHSI € MOPAJIILHUM IO~
HATTSAM 1 HE BBaXKae, 1110 1€ TaK. AJUKe, MOpajbHa OCHOBA OOIPYHTOBYE yXe CIELH-
(iuHe 3BepHEHHS 0 MPaBOBHUX HOPM. Lle He Moke rapaHTyBarH, 1110 3aBXK 11 HalKparie
OOTpYHTOBaHE 3 IOPUAMYHOT TOUKHU 30py PIllIEHHsI € HaliKkpalie o0rpyHTOBaHHM 3 MO-
pasbHOI TOUKH 30py. ToMy npaBoBe apryMeHTYyBaHHsI, X04a BOHO CaM€ € MOPaJbHO
BUIPABIAHOIO MMPAKTUKOIO, € HE TUM CAMHM 1 HE IPU3BOANTH JI0 THX CAMHX BUCHOBKIB,
110 ¥ CyTO MOpalbHE apTyMEHTYBaHHS TOTO caMOro muTaHH:A [6, ¢. 151]. 3 3a3HadeHO-
ro BUILIKBAE, 0o M. ATieH3a BBa)kae MOpaJibHE OLIHIOBaHHS apryMeHTalii ii
HEBIJl'eEMHHUM CKJaJHUKOM, Tojl sik H. Mak-KopMmik Tak He BBa)kae, pO3MeKOBYIOUN
IOpUIMYHE i MOpajibHE BUpaBaaHHs piteHHs. [loroquMocs 3 octaHHiM. AJDKe mpaBo-
Ba apryMEHTaIlisl MOYKe IIPUXOBYBATH 1 HAWYACTIIIE TPUXOBYE CIIPABKHI MOTHBH yXBa-
JICHOTO CYJIOBOTO PillIeHHSI.

OTxe, JOriYHOT NPaBUIBHOCTI HE JOCTATHBO JJIS TOTO, 100 OIIHUTH JTOJIA/IHICTh
apryMeHTaIlii, moTpiOHO TakoX BpaxOBYBAaTH OCOOIMBOCTI JiSUTBHOCTI Ta pe3yibTaTy
apryMEHTYBaHHS JUIs [IEBHOI aBAUTOPIii. €AMHOrO NpaBUIILHOTO BapiaHTy BUPIILICHHS
CKJIaJIHOT CTIpaBH, B MPUHLIUII, HeMae. HaroMicTb, CItiji 3aCTOCOBYBaTH KpUTEpil OLli-
HIOBaHHS apIyMEHTOBAaHOCTI Cy[0BOTO pinleHHs. He3Baxaroun Ha Te, 110 apryMeHTO-
BaHICTh CYIOBHX PillICHb MPOMOHYIOTH OIIHIOBATH 32 KPUTEPISIMHU YHIBEPCATIbHOCTI YU
MOKJTUBOCTI YHiBepcai3allii, KoTepeHTHOCTI Ta MPUHHITHOCTI HACTIIKIB, PO3YMIiHHS
LUX KPUTEPIiB BiAPI3HIETHCA, 3 OIALY Ha iX CBITOMIsIIHMIA XapakTep. [1in yHiBepcab-
HICTIO JOIIIFHO PO3YMITH MOXIJIMBICTh YHIBEpcai3allii Cy0BOi apryMeHTaIlii — MOX-
JUBICTH 11 TOMTUPEHHS HA 1HIII aHAJIOTIYHI CIIPaBH Yepe3 CXOXKi MPUHIIMIIY 1 IHHOCTI,
3aCTOCOBHI JI0 aHAJOTIYHHX cipaB. KOrepeHTHICTh JOCATaeThCs Yepe3 BUKOPUCTAHHS
@
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apryMeHTIB, HE TOB’S3aHUX CYTO 3 TIO3UTUBHUM IpaBoM. [IpaBoBa aprymeHTarlis He
000B’SI3K0OBO € MOPaJbHO BUNpaBIaHol0. BoHa Moxe MpuxoByBaTH, i HaliyacTile mpu-
XOBYE, CITPaBKHI MOTHUBH YXBaJIEHOTO CY/IOBOTO PillICHHS.

BUCHOBKH

3a pesyabraraMu JOCTiKCHHS KOHKPETH30BaHO O3HAKH CYJ0BOTO MPABO3aCTOCOBYO-
r'0 apryMEeHTYBaHHS: JiaJIOT14HICTh; IHCTPYMEHTAJIbHICTh; CTalIHHICTD; ITiAIOPSIKO-
BaHICTh IMPaBHJIaM, BCTAHOBJICHUM Yy TIPABOBIH CUCTEMI; CITPSIMOBAHICTh HOTO Pe3yiIb-
TaTy — MPaBO3acTOCOBYOI apryMEHTAIlil — Ha JOCSATHEHHS FOPUINYHIX HACIIIJIKIB.

OOrpyHTOBaHO, 110 MPABO3aCTOCOBYE APTYMEHTYBAHHS € JIUCKYPCHOIO JIiSUTBHICTIO,
JUTS SIKOT TIPUTaMaHHI MeBHI apryMEHTYBaJIbHI CUTYyaIlil Ta TUIH AiaJioriB. Y mporeci
TaKoi IisUTbHOCTI BUKOPUCTOBYIOTH TIEBHI IHCTPYMEHTH — CIIOCOOH Ta 3aCO0U apryMeH-
TyBaHHs. BHucHYBaHO, Mo 0a30BUM CIIOCOOOM MPaBO3aCTOCOBUOTO apryMEHTYBaHHS
JUIS IPOCTHUX CIIpaB, Jie 3aCTOCOBYIOTH a0CONIOTHO BU3HAYCHI HOPMH MpaBa i HeMa
cipHuX (akTiB, € OpUANIHA KBadidikaris (GakTiB. Y pasi )k HE0OXiTHOCTI 3aCTOCYBa-
TH BIJIHOCHO BH3HAUCHI HOPMHU MPaBa, PABOBOMY apryMEHTYBAHHIO MOXKE i ISraTu
SIK 3MICT Y IOPUIMYHA CHJIa HOPM IIpaBa, TaK 1 TBEPIKCHHS 11010 (aKTIiB /I TOTO,
o0 HamaTH IXHIO PpuAnYHy KBamidikamiro. Toxi iaeThest mpo cKiragHy crpaBy. Bu-
SIBJICHO, 1110 Y MIPaB03acTOCOBYil apryMeHTallii BAKOPUCTOBYIOTh FOPUINYHI Ta M03a-
FOPUINYHI apTYMEHTH; Ti, IO CTOCYIOThCSI TUTaHb (DAaKTiB i MUTaHb MpaBa, 00’ €THYIOUN
iX y apryMeHTYBaJIbHI CTPYKTYpH. Takok CTOPOHU MOXYTh BUKOPUCTOBYBATH 1 PUTO-
pHuuHi 3ac00HU, 0COOIMBO B YCHOMY apTyMEHTYBaHHI B Cy/IOBHX Jie0aTax.

BcranoBiieHo, 1110 TIPaBOBE apryMEHTYBAHHS MOXKYTh 3/[IICHIOBATH B PI3HHX J103aX
Ha Pi3HUX CTAJIisX IPABO3acTOCYBaHHs. M1oro 06’ €KTHBYIOTH y IPABOBY APryMEHTALIIF0
ITi1 9ac ohOpMIICHHS PIICHHS CyAY, TKAM CyJ BUTIPABIOBYE CBOE PIITICHHS.

[IpoanasnizoBaHO MpaBwiia apryMEHTYBaHHS JJIS CTOPiH MPOIIECY, BCTAHOBIIEHI
B IpOIieCyaTbHIX HOPMax 3aKOHO/IABCTBA YKpaTHH, 32 JOTPHUMAHHSIM SKUX CIIJIKYE CY/I.
[Tomo cyay BcTaHOBIICHHI 000B’ 30K apryMEHTYBATH BCl PIILICHHS Ta yXBAJH, 4 TAKOXK
00CsT IbOT0 000B’SI3KY 11IOJI0 PIIIeHb CYJTy HEePIIIOT, anesIiiHOl Ta KacaliiHOl iHCTaH-
ii, a caMe: HeoOXiAHICTh BIAMTOBICTH HA KOXKEH JOPEYHUH Ta BAXKIUBUN apryMEHT
KOYKHOI 31 CTOpiH, BMOTHUBYBATH BiIXHJICHHS JOKa31B TOIIO. JIuIie 1151 KpUMiHAJIEHOTO
TIPOIIECY BCTAHOBIICHO HEOOXiTHICTh HABOAWTH «HAJICXKHI 1 JOCTaTHI MOTHUBH Ta ITiJI-
CTaBH yXBalleHHs Cyl0BOTO pimeHHs». ll{omo yxBan cyay He BCTaHOBIIGHUN 00CAT
apryMeHTyBaHHs. BiH € cdeporo po3cyny cyny sk i migdip apryMeHTiB.

BusiBieHo, 10 apryMeHTOBaHICTh CYIOBOTO PIllICHHS TOBMHHA MATH MEBHI KPUTE-
pii, 10 SIKKX MiACTAaBHO BiJHOCUTH: MOKJIMBICTh YHIBEpcai3alii, KOTepeHTHICTb, IPH-
WHATHICTD HACTIKIB K COIIAIBHO 1 MOpaJIbHO BUTIpaBnanux. Lli kpuTepii He TOTOXHI
KPUTEPIisM J0JIaTHOCTI apTyMEHTY y ITPaB03aCTOCOBYIiM apryMeHTAIlil.

PEKOMEH/JIALIII
HayxoBa 1iHHICTB CTaTTi 3yMOBJICHA THM, IO aBTOPH MPOIOHYIOTh 3arajlbHOTEOpe-

@
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THYHE Oa4eHHs IPAaBO3aCTOCOBYOTO APTYMEHTYBAaHHSI K HECAMOCTIHHOT FOPUANIHOT
JUSTBHOCTI, JUIsl SIKOi IpUTaMaHHI NIeBHI 0c00auBOCTI. BOHO 1103BOJIsIE OKpECIUTH
HaNpsSMH BIOCKOHAJIEHHS apryMEHTYBaJIbHOI MPAKTUKN Y IPaBO3acTOCOBYBaHHI,
a came: B ii 3aco0ax, Ha pi3HHX ii CTaAisX, y YACTHHI MpolecyalbHUX MPaBUII 31iH-
CHCHHSI apTyMEHTYBaHHS IS 3a0€31eUeHHS BiAIOBIAHOCTI TPaB0O3aCcTOCOBUYOT apry-
MEHTalil KpuTepisiM i1 OLiHIOBaHHSI.

CIIUCOK BUKOPUCTAHUX IKEPEJI

[1]

[2]
[3]

[4]
[3]
(6]
[7]
(8]
[9]
[10]
[11]

[12]

[13]

[14]

[15]

Rabinovych P., Dudash T. Legal Argumentation: Some General Theoretical Aspects.
Journal of the National Academy of Legal Sciences of Ukraine. 2022. Vol. 29. No. 1.
P. 13-25.

Dudash T. Analyzing Legal Argumentation: What Theoretical Model is the Most
Comprehensive? Studia luridica Lublinensia. 2022. Vol. 31. No 3. P. 85-103.

Alexy R. A Theory of Legal Argumentation: the Theory of Rational Discourse as Theory
of Legal Justification / trans. By R. Adler and N. MacCormick. Oxford : Clarendon Press,
1989. 320 p.

Atienza M. Como evaluar las argumentaciones judiciales. Didnoia. 2011. Vol. LVI. No 67.
P. 113-134.

Walton D. N. Legal argumentation and evidence. Pennsylvania : Pennsylvania State
University, 2002. 368 p.

MacCormick N. Rhetoric and the Rule of Law. A Theory of Legal Reasoning. Oxford :
Oxford University Press, 2010. 287 p.

Pavcénik M. Juristisches Verstehen und Entscheiden vom Lebenssachverhalt zur
Rechtsentscheidung. Beitrag zur Argumentation im Recht. Wien [u.a.] : Springer, 1993.
193 p.

Feteris E. T. Fundamentals of Legal Argumentation: A Survey of Theories on Justification
of Judicial Decisions. 2-nd ed. Argumentation Library. Vol. 1. Dordrecht : Springer
Science+Business Media, 2017. 361 p.

Pavénik M. Legal Decisionmaking As A Responsible Intellectual Activity: A Continental
Point of View. Washington Law Review. 1997. Vol. 72. P. 481-504.

Engisch K. Logische Studien zur Gesetzesanwendung. Heidelberg, 1963. 126 p.

Alexy R. On balancing and subsumption. A structural comparison. Ratio Juris. 2003. Vol.
16, No 4. P. 433-449.

Kictsnuk B. I. CynoBa aprymenTariist: 0COOIMBOCTI, MOPIBHSIIBHUH aHaIi3 Ta BITYN3HSIHA
13apyOiKHA NPaKTUKA : IUC. ... KaHJ. fopu1. HayK. Kuis : Har. ya-T «KueBo-MorusiHebka
Axanemisy, 2021. 215 c.

Jlyup JI. A. Aprymenranus u cyaeOHbIC TPpaBoBble NO3ULUH. [Opuduueckas mexuuxd.
2013. Ne7. 4. 1. C. 19-22.

Parymna b. I1. Hegoniku MOTHBYBaHHS Cy/IOBHX PIllICHb Y CY/JOBOMY IIPaBO3acTOCYBaHHI
VYrpainu. Haykoguil sichuk Yoicecopoocvrozo Hayionanvroeo yrieepcumeny. Cepis [IPABO.
2013. Bum. 21. Y. 1. T. 3. C. 185-194.

Pa6inoBuu C. MixkHapOIHE CYJOYMHCTBO SIK CIOCIO MO3UTHUBAIIIT IPHPOTHO-TIPABOBUX
iIX0/IB (32 MaTepiajaMu MPaKTUKH €BPONEHCHKOTO CYy 3 NpaB JIIOAUHN). Bicnuxk Ha-
yionanvHoi akademii npasosux Hayk Yxpainu. 2010. Ne2 (61). C. 32-39.

Yepkes /1. JI. FOpuanvHa apryMeHTallisi CyZI0BOT0 PIillIEHHsI Y TOCIIOAAPCHKOMY CY/IOYHH-
CTBI: ICTOpUYHMH acneKT. [lpasosi nogenu. 2022. Ne16. C. 10-22.

[Monomapenxko /1. 3amepedeHHs 3aXUCHUKA HA OOBUHYBaNbHUH akT. Jlica. brozu. 2016.
25 mortoro. URL: https://blog.liga.net/user/ponomarenko/article/21136 (nara 3BepHCHHS:
07.09.2022).

33



Bicuuk Hauionaabnoi akagemii npasosux nayk Yxpainu Tom 29, Ne 4, 2022

[18]

[19]

(20]
(21]
[22]
(23]
(24]
(25]
[26]
(27]

(28]

Van Eemeren F. H. Argumentation Theory: A Pragma-Dialectical Perspective. Springer,
2018. 199 c.

Rabinovych P. M., Dudash T. I. Arguments in Legal Argumentation: Some General
Theoretical Aspects. Journal of the National Academy of Legal Sciences of Ukraine. 2022.
Vol. 29. No. 3. P. 47-68.

I'y6aeBa T. B. CnoBectHOCTS B topucnpyaeninu. Kazans: M3a-so Kazanckoro yn-ta, 2011.
301 c.

Bigkpuruii Cyn. I1po 3axuct uecTi, rigHocTi Ta AinoBoi pemyranii. Y. 4 [Bineo]. 16 »xoB-
tHS 2020. URL: https://www.youtube.com/watch?v=0OR48LxcNS5ZE (nara 3BepHEHHS:
07.09.2022).

3aranbHa Teopist mpasa : mapy4IHuK / 3a pea. M. Kozroopu. KuiB : Baite, 2015. 392 c.
Pa6inosuu [1. OcHoBH Teopii Ta dinocodii mpasa: HaBd. mociOHUK. JIbBIB : Bua-Bo JIOBD
«MenumuHa i ipaBoy, 2021. 255 c.

Konekc agminicTpaTuBHOTO CymounHCTBa YKpainu : 3akoH Bix 06.07.2005 Ne2747-1V.
URL: https://zakon.rada.gov.ua/laws/show/2747—15 #Text (gata 3sepaenss: 07.09.2022).
Kpuminansanit mponecyansHuA kogaeke Yikpainu : 3akoH Bix 13.04.2012 Ne4651-VI. URL:
https://zakon.rada.gov.ua/laws/show/4651—17#Text (nara 3sepuenns: 07.09.2022).
LluBinpHME npoLecyabHUN Kofeke Ykpainu : 3akoH Bij 18.03.2004 Ne1618-IV. URL:
https://zakon.rada.gov.ua/laws/show/1618—15 #Text (nara 3Bepuenns: 07.09.2022).
Tocriopapebkuii mponiecyanbHUH Kozieke : 3akoH Bix 06.11.1991 Ne1798-XI1. URL: https://
zakon.rada.gov.ua/laws/show/1798—12 #Text (nata 3BepHenHs: 07.09.2022).
[TocranoBa KacamuiliHoro kpuMiHaisHOTO cyay y cnpasi Ne398/3072/17 Bix 17.11.2021.
URL: https://reyestr.court.gov.ua/Review/101100163 (nara 3sepuenus: 07.09.2022).

REFERENCES

[1]

Rabinovych, P., & Dudash, T. (2022). Legal Argumentation: Some General Theoretical
Aspects. Journal of the National Academy of Legal Sciences of Ukraine, 29 (1), 13-25.
Dudash, T. (2022). Analyzing Legal Argumentation: What Theoretical Model is the Most
Comprehensive? Studia luridica Lublinensia, 31 (3), 85-103.

Alexy, R. (1989). 4 theory of legal argumentation. The theory of rational discourse as
theory of legal justification. Oxford: Clarendon Press.

Atienza, M. (2011). Como evaluar las argumentaciones judiciales. Didnoia, LVI (67),
113-134.

Walton, D. N. (2002). Legal argumentation and evidence. Pennsylvania: Pennsylvania
State University.

MacCormick, N. (2010). Rhetoric and the Rule of Law. A Theory of Legal Reasoning.
Oxford: Oxford University Press.

Pavénik, M. (1993). Juristisches Verstehen und Entscheiden vom Lebenssachverhalt zur
Rechtsentscheidung. Beitrag zur Argumentation im Recht. Wien [u.a.] : Springer.
Feteris, E. (2017). Fundamentals of Legal Argumentation:A Survey of Theories on
Justification of Judicial Decisions. Dordrecht : Springer Science+Business Media.
Pavénik, M. (1997). Legal Decisionmaking As A Responsible Intellectual Activity:
A Continental Point of View. Washington Law Review, 72, 481-504

Engisch, K. (1963). Logische Studien zur Gesetzesanwendung. Heidelberg.

Alexy, R. (2003). On balancing and subsumption. A structural comparison. Ratio Juris,
16 (4), 433—449.

34



Bicuuk Hanionaabnoi akagemii npaBosux nayk Ykpainn Tom 29, Ne 4, 2022

Kistyanyk, V. (2021). Courts argumentation: Peculiarities, comparative analysis, national
and foreign practice (Candidate thesis, National University of Kyiv Mohyla Academy,
Kyiv, Ukraine).

Luts’, L. (2023). Argumentation and judicial legal provisions. Legal Technique, 7 (part 1),
19-22.

Ratushna, B. P. (2013). Defects in motivation of judicial decisions in judicial application
of law in Ukraine. Uzhhorod National University Herald. Series: Law, 21, part 1, vol. 3,
185-194

Rabinovych, S. (2010). International judiciary as a tool for transition of natural law
provisions into positive law. Journal of the National Academy of Legal Sciences of Ukraine,
2 (61), 32-39.

Cherkez, D. L. (2022). Legal Reasoning of a Court Decision in Economic Court: Historical
Aspect. Legal Novels, 16, 10-22.

Ponomarenko, D. (2016). Defense counsel’s objection to the indictment. Liga. Blogs
(February). Retrieved from https://blog.liga.net/user/ponomarenko/article/21136.

Van Eemeren F. H. (2018). Argumentation Theory: A Pragma-Dialectical Perspective.
Springer.

Rabinovych, P., & Dudash, T. (2022). Arguments in Legal Argumentation: Some General
Theoretical Aspects. Journal of the National Academy of Legal Sciences of Ukraine, 29
(3),47-68.

Gubayeva, T. (2011). Verbosity in jurisprudence. Kazan: Kazan University Publishing.
Open Court. On the protection of honor, dignity and business reputation, part 4 [video].
(2020, October). Retrieved from https://www.youtube.com/watch?v=OR48LxcN5ZE
Koziubra, M. (Ed.). (2015). General theory of law. Kyiv: Vaite.

Rabinovych, P. (2021). Fundamentals of theory and philosophy of law. Lviv: Medicine
and Law.

Law of Ukraine No. 2747-1V «Code of Administrative Proceedings of Ukraine». (2005,
July). Retrieved from https://zakon.rada.gov.ua/laws/show/2747—-15 #Text.

Law of Ukraine No. 4651-VI «Criminal Procedural Code of Ukraine». (2012, April).
Retrieved from https://zakon.rada.gov.ua/laws/show/4651—17#Text.

Law of Ukraine No. 1618-1V «Civil Procedural Code of Ukraine». (2004, March).
Retrieved from https://zakon.rada.gov.ua/laws/show/1618—15 #Text.

Law of Ukraine No. 1798-XII «Economic Procedural Code of Ukraine». (1991, November).
Retrieved from https://zakon.rada.gov.ua/laws/show/1798—-12 #Text.

Judgement of the Criminal Court of Cassation in the case No 398/3072/17. (2021,
February). Retrieved from https://reyestr.court.gov.ua/Review/101100163.

Ilerpo MoiiceiioBuu PadinoBuyu

JIOKTOp FOpUINYHUX HAYK, MPodhecop

Hiticanii uneH (akagemik) HamioHanbHOT akanemii mpaBoBUX HayK YKpaiHH
HanionanpHa akajemisi IpaBOBUX HayK YKpaiHH

61024, Byn. [Tymkinceka, 60, Xapkis, Ykpaina

[Ipodecop kadenpu Teopii Ta dimocodii mpasa
JIpBiBCHKHMI HAIlIOHANBHUN yHiBepcuTeT iMeHi [Bana ®dpaHka
79000, Byin1. YHiBepcuTeTchbKa, 1, JIbBiB, Ykpaina

35



Bicuuk Hauionaabnoi akagemii npasosux nayk Yxpainu Tom 29, Ne 4, 2022

Tamapa IBaniBna dynam

Kangunar ropuinuyHuX HayK

Houent kadenpu Teopii Ta ¢dinocodii nmpasa

JIpBiBCHKMI HalllOHANBHHUN yHIBEepCUTET iMeHi IBana Opanka
79000, Byn. YHiBepcuTeTChbKa, 1, JIbBiB, YKpaina

Petro M. Rabinovych

Doctor of Law, Professor

Full Member (Academicion) of the National Academy of Legal Sciences of Ukraine
61024, 70 Pushkinska Str., Kharkiv, Ukraine

Professor of the Department of Theory and Philosophy of Law
The Ivan Franko National University of Lviv
79000, 1 Universytetska Str., Lviv, Ukraine

Tamara I. Dudash

PhD in Law

Associate Professor of the Department of Theory and Philosophy of Law
The Ivan Franko National University of Lviv

79000, 1 Universytetska Str., Lviv, Ukraine

PexomenaoBane nmutyBanHsi: Pa6inosuu I1. M., Jlymam T. 1. IIpaBo3acTocoBue
apryMeHTYBaHHS y CYJIOBOMY Ipoleci (3araibHOTEOPETUYHI acrekTH). Bichuk Ha-
yionanvnoi axademii npasosux nayx Yxpainu. 2022. T. 29. Ne 4. C. 15-36.

Suggested Citation: Rabinovych, P. M., & Dudash, T. I. (2022). Arguing in Judicial
Application of Law (Theoretical Aspects). Journal of the National Academy of Legal
Sciences of Ukraine, 29(4). 15-36.

Crarrs Hagivmia / Submitted: 16.09.2022
HoomnpaiboBano / Revised: 16.11.2022
Cxsaneno 1o npyky / Accepted: 23.12.2022

36



VK 340.15(34)
DOI: 10.31359,/1993-0909-2022-29-4.37

Amnaroniit Muxkoaaiiosnu Korogiii

Kuiscokuii pezionarvruii yernmp
Hauionanvna axazemis npasosux nayx Yxpainu,
Kuis, Ykpaina

€rren Ceprifiosuu ypuon

Ynpasainna Jenapmamenmy nepconary MBC Yxpainu
Kuis, Yxkpaina

Borogumup Muxaiirosuu [llep6ariox
Kageapa icmopii aepacasu ma npasa
Hauionanvna axagemis snympiwinix cnpas
Kuis, Ykpaina

CYCIMIABHUHU TA JEPHABHO-TIPABOBUM PO3BUTOK
CTAPOJABHbOI IHAIT

AHoOTalLis. B ymosax cyuacnoeo Hog8imHb020 mpauncopmayitinoco npoyecy 8 opeanizayii sk
PeciOHANbHUX, MAK | C8IMOBUX eKOHOMIYHUX 38 A3KI6 ma 6I0N0BIOHUX COYIATbHUX 8IOHOCUH
BANCIUBUM € OCMUCTIEHHS OCHOBHUX 3AKOHOMIPHOCMEL NPABO- | 0epiHca8omMEOpeHHs 8 KpaiHax
ceimy. L{oomy cnpusie 00CnioxHceHHs 0epAHCABHO-NPABOBO20 PO3BUMIKY 8 OKPEMUX Pe2iOHAX, 30-
kpema 1 Ha mepernax CmapodasHvoi IHOIl, 6usHauUeHHs XapakmepHux 1020 0cobaugocmel,
akmyanizayis HoO8UX HANPAMKIE 00CTIONCEeHHSA NPoOIeMU 3 YPAXYBAHHAM CYUACHUX HAYKOBUX
nowykis. Basicausicmio naykoeozo ocaznents yici npoonemu i 06yMo61eHa akmyaibHiCns memu.
Aemopu 0ano2o 00CiONCeH s NOCNABUNU 3a MEMY PO3KPUMU OePHCAGHULL T CYCIITbHULL 10 Ma
npaso Cmapooasnvoi Inoii, epaxyeaswiu HOBIMHI 3000yMKU HAYKU, OKpeCaumu Haubinbu ouc-
Kycitni numanis memu. JJis it 0ocsienenHs niOnopsioKo8aHo po36 3anHsL psidy 00CAIOHUYbKUX
3060aHb, 8 Pe3VIbMami 4020 BUSHAUEHO W0: CIAH 00CTIONCEHHS CYCNITbHO20 MA 0ePHCABHO-
npasosozo possumxy Cmapooasuvoi [n0ii nompebye nodanbuioco HAyKo8020 OCMUCLEHHS,
sunuxHennio i esomoyii Cmapooasnvoi Inoii npumamanni pucu, xapaxmepui Kpainam cxionozo
(asitcbko20) muny. Boonouac cmapoinditiceka 0epoicagHicnms Mana il Ne6Hi 0COONUBOCHI: NONPU
OOMIHYBAHHS ceped 0epAHCABHUX PopM CXIOHOI decnomil, NPOCMENCYEMb sl HASGHICMb HA PAH-
HIX emanax 0epocasomeoperts pecnyoIiKanCbKux Qopm npaesiints, 30Kpema 6 mux pecioHax,
Ode mpusanuil yac 36epieanucsy MiyHi poooei 36uuai, Ha aKux i cpopmysanucs mpaouyii npumi-
MUBHOI NIeMIHHOT OeMOKpamii, Wo 8YiNinu 8 PAHHLOKAACOBUX PECTYONIKAX «2AHUY | «CAHMXU»,
sapnosutl noodin cycninocmea Cmapooasnvoi Inoii 6y6 susHauaILHUM Y 6CIMAHOBLEHHI NPABO-
6020 cmamycy a00unU. Bin naxias ceiti 6io6umox Ha 0epicasHo-npagosull po3sUmox Cmapo-
iHOIlicbKOT Oepoicasit, addice 8I0 NPUHALENHCHOCTE TFOOUHYU 00 MIEL YU IHWOT 86APHU U3HAYABCS
06c¢si2 it npas ma 0006 ’si3xi6; y Cmapooasniil InOii euoinsiiocst npaso snackocmi, 30008 ‘s3aiuvhe,
cimeline, cnaokose, KPUMIHAIbHE NPABO, NePerCUmKU nepeicHo2o cycninecmea. Ilpasosuii ma-
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mepian Hanubdinbw yimko suxkiadenuil y 3axonax Mawny, wo cmanu 0OHUM 3 HAUBALOMIUUX
ooicepen npasa, na sike Cnupanocs ece iHoilicbke CyCRibCMEo Mauidice 06d MUCAYOLIMMS

KumouoBi ciioBa: Cmapoodasus Indis, depocasno-npasosuii ma CyCRilbHUll po36uUmox, npaso,
depoicasa, 3axkonu Many
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SOCIAL AND STATE-LEGAL DEVELOPMENT OF THE ANCIENT
INDIA

Abstract. In conditions of the modern transformation process in organization of in regional and
world economic and social relations it is important to comprehend the principal regularities of
the state and law development in the countries of the world. This is contributed by the regional
researches into the state and law development, in particular, in the territories of the Ancient
India, defining its characteristic features, updating the new approaches to the research of the
problem with account for the contemporary scientific studies. The relevance of the topic is
stipulated by the importance of the scientific comprehension of the problem. The authors of the
research set an objective to explore the political and social system and law of the Ancient India
having considered the newest scientific findings, outline the most disputable topical issues. As
a result of fulfilment of a range of research tasks dedicated to the achievement of the objective:
it has been identified that social and state-legal development of the Ancient India requires further
scientific comprehension, formation and evolution of the Ancient India has peculiarities char-
acteristic for the Asian countries. At the same time the ancient Indian political system had
certain specific features: notwithstanding the dominance of Oriental despotism the existence of
republican form of government at early stages of the state creation is traced, especially in the
areas where the strong clan customs survived and made the basis for the elementary tribal de-
mocracy traditions that remained alive in early class republics of «ghani» and «santhiy; caste
division of the ancient Indian society was determinative for attributing of the legal status to
a person. It has influenced the state-legal development of the ancient Indian state because the
people s rights and duties depended on their belonging to a certain caste; there were laws on
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property rights, contact law, family law, inheritance law, criminal law, vestige of primitive so-
ciety. The rules of law are best defined in Dharma Shastra of Manu, considered to be one of the
most important legal sources that all the Indian society be predicated on for more than two
centuries

Keywords: the Ancient India, state-legal and social development, law, state, Dharma Shastra
of Manu

BCTVYII

HaykoBui aiiiiuim BUCHOBKY, 110 Teputopis CtapoaaBHboi [HiT Oyna oqHUM i3 LeH-
TpiB aHTpomnoreHe3y Ha 3emui [1, ¢. 305, 328]. Amke IOAM TYT MPOKUBAIH 13 TIIH-
Ooxoi maBHUHU. BBaxaroTh, o KOpiHHE HACEIEeHHS TepuTopiit IHaii, sske BKIIFOUamo
MIPEICTaBHUKIB YCIX YOTHPHOX pac i CIijKyBajocs maibke 900 MoBaMu Ta jmiaexra-
MU MaJio 3arajibHy Ha3By ApaBigu. BueHHMMH 10 KiHIISI HE 3’SICOBAHO 1X TOXO/KEHHS,
MpoTe paasHChKUHN 1HT0T0T M. AHAPOHOB MIATPUMYBAB TilIOTE3Y, KA IPYHTYBalach
Ha MOBHUX JKepesiax, PO CHOPIAHEHICTh ApaBigiicCbKUX MOB 3 YIpO-(QiHCHbKUMH Ta
ypaso-antaiicbkuMu MoBamu [2, c. 99—101]. [IpoBenenHi Ha 3anumIkax JaBHIX MICT
Moxenmxo-/lapo 1 Xapamti apXeoJoridHi PO3KOKH JA0Th MiICTaBH BBaXKATH, IO
y III = II Trc. no H. e. y gonuHi [H1y BUHHUKAE 1 pO3BUBAETHCS KyIbTypa MOXeH/IKO-
Japo 1 Xaparii, Jie BKe iCHyBaJIM JIepKaBHa Biiajia 1 MaliHOBa nqudepeHItiaiis Toro-
4acHOTO cycriibcTBa. J{Ba HaiOinbImx Micta Moxenko-Jlapo i Xapanii BBakarTh
CTOJUISIMU OJHOWMEHHUX JIaBHIX TOJITUYHHUX 00’ €MHaHb. JlochimKeHHs TpoleciB
JepKaBHO-TIPAaBOBOTO TBOPEHHs Ha TepeHax CraponaBHboi [HiT, BUSHAYEHHS Xapak-
TEpPHUX O0COOIMBOCTEH, MPUTAMAHHUX ILOMY PETIOHY Ta aKTyaiallisi HOBUX Ha-
NPSIMKIB JIOCITIJPKEHHSI TEMU 3 YPaxyBaHHIM Cy4yaCHHX HOBITHIX HAyKOBUX TMOINYKIB,
CHpHsiE OCMHCIICHHIO OCHOBHHUX 3aKOHOMIPHOCTEH MPaBo- 1 1ep>KaBOTBOPEHHSI B Kpa-
fHax CBiTYy B WiJIOMy. BakKJTMBICTIO HAyKOBOTO OCATHEHHS Li€i MpoOieMu i 00yMOB-
JICHA aKMyanbHiCmb memu.

JlociDKeHHS MA€E npakmuyHe 3naueHHs,, ajke 311HCHEH] aBTOPOM y3araJbHEHHS
MOXYTh BUKOPHCTOBYBATHCH JIJIs TOTTTMOIICHOTO BUBYCHHSI JAHOT TEMH 200 CyMIXKHHX
TEM, OB’ SI3aHUX 3 JIEP)KABHUM Ta CyCHUIbHO-IIPABOBUM pO3BUTKOM CTaponaBHBOT
[unii, icTopii kpainu B mizomy.

Mema docnidoicenns nomnsira€ B TOMy, 00 PO3KPUTH JeprKaBHHUM 1 CyCIUTbHUM Ja,
npaBo CraponaBuboi [Hii, BpaXyBaBIIN HOBITHI JOCSITHEHHS Cy4acHOI HayKH, OKpec-
JINTH HAHOUTBI AUCKYCIHHI TUTaHHS TEMH.

JIOCSTHEHHIO METH TIATIOPSIKOBAHO PO3B’SI3aHHS TAKUX O0CTIOHUYLKUX 3A80AHb.
BU3HAUUTU CTaH JOCIPKEHHS MPOOJIEMH; MPOCTSKUTH OCOOTMBOCTI BUHUKHCHHSI,
CTaHOBIICHHS Ta PO3BUTKY JepxkaBHOCTI y CraponaBHiil [Hail; BU3HAYUTH BapHOBUM
TIOJILJT CTAPOIHIHCHKOTO CYCIIBCTBA SIK YMHHUK, 110 OYB BU3HAYAIBHHUM Y IIPABOBOMY
CTaTycCl JIIOIMHY B CYCIJIBCTBI Ta IOKa3aTu HOTo BIUIMB Ha JIEPKABHO-IIPABOBHHA PO3-
BuToK CraponaBHbOi [HAIT; akIIeHTyBaTu yBary Ha 0COOJMBOCTSIX PO3BUTKY JaBHBOIH-
JUHCBHKOTO Mpaga.

@
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MATEPIAJIN I METOAH

Memooonoziuna ocnosa 0ocaiodcerHss TPYHTYEThCSI HA MIPUHIMIIAX HAYKOBOCTI,
00’ €EKTUBHOCTI, iICTOpU3MY, BCEOIIHOCTI, CHCTEMHOCTI Ta iH. Y po0OOTi BUKOPUCTAHO
3arajibHOHAYKOBI, CIIEI[iaIbHi Ta BJIACHO-IIPABOBI METO/U: TiaJICKTUYHUH, TePMEHEB-
TUYHUH, TOPIBHUTBHUHN, XPOHOJOTIYHNN, ICTOPUIHUH, TUIIOJIOT13aI1lii, a TAKOXK (Qop-
MaJlbHO-FOPUINYHUH, MTOPIBHAIIBHO-TIPABOBHH Ta iHII MeToau. BoHu cnipusnu je-
TaJbHOMY Ta 00’ €KTHBHOMY aHai3y sSBUII 1 (aKTiB AepKaBHO-TPABOBOI JiHCHOCTI.
VY pocnimKeHH] 3ay4aiich METOIH icTOpiorpadiqHOTO aHaMi3y Ta CHHTE3Y, KPUTH-
KM icTopiorpadiuHux JKepes, Mo Jaj0 3MOTY y3arajlbHUTH YCTalleHi Ta HOBITHI
MTOTIISIIM HAyKOBIIIB MPO Jep>KaBHO-TIPaBOBHiA po3BuTOK CTapoaaBHbol [H1T, BU3HA-
YUTH CTaH JIOCIIIKEHHS TPOOIEMH.

Tak, moroguMochk 3 yTBEp/KEHO0 B icTopiorpadii qyMKoro, 1110 ictopis [Huil, a Bif-
TakK 1 11 JepKaBHO-TIPABOBUI Ta CYCHUTBHAN PO3BUTOK, AOCTiPKEHA HAMEHIIIE Y T10-
PIBHSIHHI 3 IHIIMMU CTapOCXiAHUMU IUBLMI3atisaMu [3, c. 374]. [loscHIOEThCS 11 THM,
110 JDKEperia, Ha OCHOBI SIKUX BiIOYBAETHCS PEKOHCTPYKIIISI IO Ta Iep KaBHO-TIPABO-
BHUX 1 CycninbHUX npoueciB [HAail, He Aal0Th HaAiiHOI icTopuyHoi iHopMmanii. OxHak
yIKe TIepIlli apXeoJoriuHi AocipkeHHs pyin Moxenpko-Jlapo i Xaparmu, Kanibanra-
Ha, JloTxana Ta iHIKX CTapOaBHIX MiCHKHUX LIEHTPIB CIIOHYKAJIX HAYKOBIIIB 10 JYMKH
I0/10 ICHYBaHHS JIaBHIX MiCIIEBUX LUBLII3aIlil.

Irmonoris B Ykpaidi pa3om 3 yci€ro TOCHUTH po3BUHYTOIO B 20-30-X pokax
XX CT. HIKOJIOIO CXOJI03HABCTBA, JIe BOHA MIPECTAaBIIsLIa OJMH 13 ii HanpsMiB 1 6epe BU-
tok# 3 XIX cT., mpunuHMUIIA CBiif PO3BUTOK 3 MOMIMPEHHSIM PETpeciii cepesr HayKOBIIIB
Ta YTBEP/UKEHHSM B YKPATHCHKOMY CYCITUTECTBI TOTAIITAPHOTO CTAIIHCHKOTO PEXKHIMY.
Ocranniii pu3BiB 10 3akpuTTa 1930 p. Beeykpaincbkoi HayKoBoi acorialii ¢xo0-
3HaBIIIB (KepIBHUK — «0aThKo yKpaiHchkoi ingonorii» I1. I Pitrep [4, c. 11]), sika Ha
Toli yac HapaxoByBana 193 milicHux 4ieHiB, a 1934 p. — BCiX CXO03HABYMX YCTAaHOB
YPCP. Iloganpire HacaKeHHS MapKCUCTCHKO-JICHIHCHKOI METOIOJIOTI] 3 i mapTiifHO-
KJIACOBUMH ITi/TXOIaMH TIPU3BEJIO JI0 TOMIHYBaHHS B HayIli OJITUYHUX MPUCTPACTEH [ 5,
c. 309]. Sckpasum npuxiagom crana [Toctanosa LK KII(0)Y «IIpo momitnyuHi mo-
MWJIKH Ta He3aI0BUTbHY po0oTy [HCTHTYTY icTopii Ykpaiau Axkanemii Hayk YPCP» Bin
29 ceprnst 1947 p. [6, ¢. 309], 3rigHO SAKOT 15 paASIHCBKUX BUCHUX 3a3HAYCHUHN BUILC
JIOKyMEHT CTaBaB «... OOWOBOIO OITBITIOBHUIIFKOIO TTPOTPaMOI0 OOPOTHOM 3a pilTydnit
ITiJTAOM 1 MiIBUIIEHY SIKICTh BCi€i ifjeonoriunoi podotu» [7, apk. 54].

oA JUTEPATYPU

JocnimkeHHs maM’ITOK MaTepialbHOl KYJIBTYPH B CYKYITHOCTi 3 BUBYCHHSM CTapo-
IHIIHCHKUX MUCEMHHUX ITaM’SITOK, MOBIJOMIICHb 1HO3EMIIIB po IHmi0 i peTenbHumit
aHaII3 TPaJUIiH, SKi JIAIIN 10 HAIIIOTO Yacy Jal0Th HAYKOBISM IT1ICTaBH TBEPIUTH
Mpo Te, 10 3eMJIEPOOCTBO, K BaXKJIUBHUI BHUJI TOCIOAAPIOBAHHS, HASBHICTH Pi3HO-
MaHITHOTO PEMiCHUYOTrO BUPOOHHMIITBA, PO3BHUHEHOI TOPTiBIi Ta MaiiHOBE PO3IIapy-
BaHHsI CIIPUSJIU TMOSB1 CTapOIHAINCHKUX IUBLII3aIiid. Takol IyMKH JOTPUMYIOThHCS
L ]
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CydacHi BITYM3HSHI HAYKOBIIi, SIKi B Ti¥l 9M iHIIIN Mipi po3DIsiaroTh [HAII0 B KOHTEK-
CTi 3arajbpHOI iCTOPIi JepaBy Ta Mpasa i B [bOMY KOHTEKCTI pEeNpe3eHTYBaU IIEBHI
BHUCHOBKH y cBoix mpamsix: JI. M. boctan, C. K. bocran, C. . Bnacenxo, B. I1. I'mu-
usauuil, B. JI. [onuapenxo, A. B. I'py6inko, M. M. I'ypenko, O. M. [Ixyxa, II. I1. 3a-
xapuenko, B. C. Kanunoserkuit, O. B. Ky3smunens, B. B. Jlactoseskuit, O. B. JIu-
nutuyk, JI. M. Maitmeckynos, B. C. Makapuyk, M. M. Haropusixk, B. I. Opnenko,
B. B. Poccixin, /. A. Tuxonenxos, b. M. Tumuxk, T. A. Tpetbsxosa, I. I. Tpodanuyk,
H. M. Xowma, O. O. llleBueHko Ta iH. Y3araabHEHHS 03HAYCHOI TEMHU HABENICHI Y HO-
BITHBOMY BHAAHHI 3 1CTOpIi AeprKaBH 1 MpaBa 3apyOiKHUX KpaiH 3a penakii€elo mpo-
(ecopa XapkiBCchKOTO yHiBepcUTeTY BHYTpimHiX cripaB O. M. baunypxku [8, c. 78—86]
ta iH. OKpeMi acreKkTu npaBo- 1 Aep:kaBoTBOpeHHs [Haii, i nep>kaBHO-IIpaBOBHI Ta
CYCIIJIBHUI PO3BUTOK y LUBUII3alifHOMY BUMIpi TOIO MPHUCBSIYEHI OKpeMi Ipari
1. A. JlorBunenka ta €. C. Jlorsurenko [9], B. Jxyran [10], A. Uepnasascokoro [11],
CcyuyacHUX BiTum3HsHUX iHA070riB — O. A. bopainosebkoi [12; 13], O. L. JIykam [14],
C. I. Hanugaiika [4] Ta in. Huni B YkpaiHi yCHinTHO po3BUBAETHCSA TaKUH BaKITUBUN
HaIpsIM 1HJIOJIOT11, SIK JOCIIKSHHS | BUKJIaJaHHSI MOBH TiH/{i, OYEBHIHUMU € YCITIXU
yKpaiHChKHX (axiBIiB y JOCTIKCHHI Ta BUBYCHHI 1HA1MCHKOTO Xy/I0KHBOTO MHCTE-
IITBA 1 MEPNHH IHAINCHKOI CepETHPOBIYHOT apXiTEKTypH, aKTHBI3yBaJIOCh BUBUECHHS
ictopii, dinocodii, pemirii [uaii [15, c. 7] Tomo. He3Baxkatoun Ha 1€, € OUCBHIHUM,
10 CYCHITBHUN Ta Iep>KaBHO-NIPaBOBUM po3BUTOK CrapomaBHBOI [HAIT moTpedye
[IUOIIOTO 1O CIiIKSHHS.

PE3YJIBTATHU I OBTOBOPEHHS

B icropiorpadii CrapogaBaboro Cxoay BUOKPEMIICHO TaKi 0COOIUBOCTI BHHUKHEH-
HS Ta IePKaBHO-TIPABOBOTO PO3BHUTKY KpaiH CXiTHOTO (a31HCHKOTO) TUITY: 1) OCHOBY
C€KOHOMIYHUX BiJHOCHH CTaHOBWJA AepxkaBHa (opMa BIACHOCTI; 2) APYTOPSAHOTO
Xapakrepy HaOyJa prBaTHA BIACHICTB; 3) JIep:KaBHa Bliajia Oyi1a MOHAPXIYHOKO 1 MaJia
TEOKpaTUYHHI a00 AECTOTHYHUN XapakTep; 4) HasBHICTh anapary YUCICHHUX YH-
HOBHHUKIB; 5) cakpaiizallis Bjiaau MoHapxa [16, ¢. 13, 14].

O3HaveHi XapaKTePUCTUKH CTOCYIOThCS i JIep:KaBHO-TIPABOBOTO PO3BUTKY CTapo-
naBHbOI [T, OgHAK MOKEMO TOBOPUTH W MPO OCOOIMBI PUCH CTAPOIH/IHCHKOTO
JIeP’KaBOTBOPEHHS. Tak, HUHI 1711 HAYKOBIIIB € ITiICTaBH TBEPIUTH, 10 B CTapogaBHii
Iupii, ne TpuBanmii yac 30epiranucs MillHi pOAOBI TPaAHILii, 30KpeMa B JTICOBiH, BAXKKO-
JIOCTYIIHINA MICIIEBOCTI ICHYBaJId PaHHbOKJIACOBI pecmyOsiku. e Tak 3BaHi «raHu»
i «canTXM». B mimomy, hopma Biaau, OCHOBaHA HA IEMOKPATUYHUX 3acajax, s Cra-
ponaBuboi IHAil, sik 1 Ans kpain CrapogaBuporo Cxoay Mana yHIKaJIbHUHM Xapakrep.
[Tocama TraBu mepskaBu B raHi Oyiia BHOOPHOIO 1 3MIHHOTO, ()aKTHIHO BiH 3IHCHIOBAB
BHUKOHABYY BIa Ty. byb siki Hakasu (yka3u) Ta iHIII po3MOPSKESHHS BUAABAIUCS TOJIO-
BOIO BUKOHABYOI BIIAJIM TUTBKH BiJl iMeHI ranu. HaiOibIn BaXKIIMBI MUTAHHS BUPILITY-
BallUCS B pajii KIIaTpiiB-papkeld, Kyau BXOAMIIA BOXKII 3HATHUX POJUH Ili€l BapHU.
Ckunag paau gocsras 500 gonoBik. OOpaHUii paBUTENh PECIyOITIKHY 3aI€KaB BiJ| 1a-
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HOTO oprany. J[>Kepena BKa3yroTh Ha iCHyBaHHS HApOTHUX 300DPiB, CXOH BCIX BITHHUX
IPOMaJIsIH MEPIINX TPHOX BApH, /1€ TAKOXK PO3IIIAAINCS ACpKaBHi CIpaBu. Y THX raHax,
Jie BJIa/Ia 30CepelKyBajiacsl y HapogHuX 300piB, (hopMa nepskaBu ABJSLIA COOO0, YMOB-
HO, «yHITapHY IeMOKPaTHYHY pECIyOmiKy», TaM, [e Bllaja Hajexana pajii, — «yHiTap-
HY apUCTOKpaTH4YHy pecnyOmiky» [17, c. 49, 50].

TakuM 4rHOM, € OYEBUIHNM, IO HABITh ISl CAMUX PaHHIX JepKaBHUX (HOPM Xa-
pakTepHa MeBHa pi3HOMaHITHICTh. PecmyOikaHChKi sk opmu npasiians st Ctapo-
naBuBOI [HAIT, sk 1 111 CtapomaBHROTO CxXomy Oy, CKOpille 3a BCE, BUKITIOUCHHS
3 IpaBuia, aJKe JOMiHYIOUOI0 cepes AepkaBHUX (opM Oyna cXifHa IecroTis, 10
SIBIIsIIA COOOTO0 IEHTPATI30BaHY IMIIEPIO 3 JCCIIOTHYHUM JEP>KaBHUM PEXUMOM 1 MO-
HapXiuyHOKO (popmoro mpaBniHHA. Tpaauilii TpUMITHBHOI IIIEMIHHOT IEMOKpATii, SKi
30eperiiv Ha MIEBHOMY eTalli 03HaueHi BHUILE PECITyOIiKH, BUSBUIIUCS KUTTE3TATHIMHU
IUIsS. MAJICHBKUX J€P)KaBHUX YTBOPEHb. Y KiHIIEBOMY Pe3YJIbTaTi BOHH IOCTYIHIINCS
MicIieM MOHapXiyHUM (OopMaM MpaBIliHHSL.

B ninomy nepxaBorBopumii mpouec B Craponasuiil [naii BkirrouaB Taki mepio-
mu:1) iHgacekuid (xaparchkuil, noBeaiicbkuil) (mpubmmsao XX VI-XVIII ct. 1o H. e.);
2) Beniticbkuit (XII-VII cT. o H. e.); 3) Oynaivicekuii (VI-III ct. 1o 1. e.); 4) kinacuuHnit
(ITct. mo H. . — V cT. H. e.). CTapoinilicbka aepskaBa MaJia 9iTKAH TIOUT HaCEJICHHS Ha
BiJIbHE Ta HEBIIbHE, & TAKOXK MO Ha YOTUPH BapHH (OpaxMaHu, KIIaTpii, Badii, nrynpm),
3aJICIKHO BiJT STKO1 BU3HAYABCST 00CST MpaB Ta 000B’s13KiB. [IpoTe, sIK yoke TOBEICHO HAYKOB-
LSIMH, HalfHeOe3MeyHille CTAHOBUILE 3aiiMajIi YaHAau 1 mapii (mo3aBapHOBI), sIKi BBa-
YKaJMCS OKUJIBKAMH CYCITUTBCTBA | BAKOHYBAIN HAHOPY/IHIIII, IPUHU3INBI poOoTH. BoHn
JKHUITH 32 Mexero nocesieHHst un micta [10, c. 145]. Bogaouac y CraponasHniit [Hail ic-
HYBaB IHCTUTYT paOCTBa, IXKEPEIIOM SIKOTO OyJIH TOJIOHEH, 37I0YMHLI Ta OOPKHUKH.

IcHyBaHHS MaBHIX IHAINCHKUX MHUBITI3AIMIN HAIITOBXYE Cy9acHUX HAYKOBIIIB J0
Nepenisiay KOHIEMNLii MPO CTBOPEHHS CTApOIHIINCHKOI KyAbTYPH Yy KUHISIMH — apisi-
mu [3, c. 374]. 3okxpema, XaparrcpKka IUBUTI3AIIA, 0 AaTyeThea nepiogom 2500
(2300) — 1800 (1700) pp. mo H. e., 3aiiMana TepuTtopiro moran 1100 kM 3 miBHOYI Ha
niBfeHb Ta moHaa 1600 kM i3 3axoy Ha cxin. LlerisHe OyaiBHUIITBO, NIMPOKI BYIIHUIL
1 TPUITOBEPXOBi OY/iBIIi Ta HABITH BOIOTIPOBI/T 1 KaHATI3aIlisl — 1 yce i€ 3a /1Bl TUCSUi PO-
KiB 710 H. €. Y HalOiIbIuUX MicTax, sKi OyiaH aJAMiHICTPaTUBHUMHU Ta PEMiCHUUYUMHU
IeHTpaMu, npokuBaio 10 100 Tuc. ocid, Mo CBIAIUTH MPO HAJIATOMIKEHY CUCTEMY
TOpriBii it 0OMiHY TOBapamu [18, c. 24].

Y XVIII-XVII cr. 10 H. €. i1 BILIABOM BHYTPIIIHIX 1 30BHIIIHIX YAHHUKIB Xapari-
I1a IIepexuBaa nepion 3aHenany. Lle noB’s3ytoTe, y nepiiry uepry, 3 IpUX0oI0M Y cepei-
uHi Il THC. 10 H. €. apilicbKUX MJIeMeH, KIIIMaTHYHUMH KaTakiizMamu. BogHouac, Bu-
CyBaroun Oararto MpuYHH 3aruder MoxeHmko-/lapo — oIHOTO 13 IICHTPiB HE3BUUANHHO
PO3BHHEHOI 03HAYEHOI MUBLII3aLi1, OKpeMi JOCTITHIUKH CTBEPIXKYIOTh TIPO KPUBABHI
KiHEI[b MEIIKAHIIIB MiCTa 1 3BHHYBAaYYIOTh B IIbOMY apiiB, iHII BIAKUIAIOTH iX MpHU-
YEeTHICTD JI0 TPariuHuX MOJiH, IIe iHII JOXOIATh CEHCAllIMHUX 3asB MPO 3HUIICHHS
MicTa BiJ BUOyXy 3Ha4HOI pyiHiBHOI cru [19, c. 102].
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Ha py6exi II Tuc. 1o H. e. i3 cepeHbOa31aTCHKUX CTEIIB Y MiBHIYHY YacTuHy [Hii
BIIEpIIE BTOPIVIMCS CBITJIOLIKIpPI TUIEMEHa apiiB, eKOHOMIYHUH 1 KyJIbTYpHHI PO3BUTOK
AKMX OyB 3HAQUHO HMXKYUM 3a MicueBuil. [IpunyckarooTs, 110 BOHU CKJIalald COI03
JIeB’ITH TUIEMEH, OUOJIIOBAHUX NPaBUTEISIMU — pajikaMu. [IpoBinHy poib Bigirpasaito
rieM’st OxapariB. Boxipb coro3y miuemMeH HazuBaBcsi marapapka. Y I Tuc. H. e. apii
BTOpIIHCS B mMiBAeHAY [Hito0. [IpaBiniiichke HacerneHHs Oyll0 YaCTKOBO 3HUINEHE, YaCT-
KOBO BUTICHEHE Y MaJOTIPUAATHI JUI POXKUBAHHS PETiOHH, YaCTKOBO aCUMiIbOBaHE
3 Uy’)KHHIISIME a00 oOepHEeHe Ha pabiB 1 CIIyT.

[epion i3 cepenunm 11 THC. 10 H. €. 10 mepIIoi MOJIOBUHHU | THC. 110 H. €. oliepKaB
B iCTOpIl Ha3By BEIMYHOTO, BiI3HAYEHUI YyTBOPEHHAM TYT KJIACOBOTO CYCITIJIbCTBA
i mepkaB. Y BEAIMCHKUX TBOPAX Ta €MOCi 3raAy€eThCsl BEIHMKE YHCIIO APEBHIX TUHACTIN
Ta HA3B HalWAaBHIMMX AepkaB y AonuHi [anry. [TocTynoBo 3 yucna aepkaB B 03Ha-
yeHiif MiCIIeBOCTI MepIIopsaHOro 3HadeHHs Habyna Marazxa. Ii cronumero Gymo micto
Pamxarpixa. 3a maraaxcekoro napsi Yuoaina (461-445 pp. 10 H. €.) CTONULEIO AePKaBU
crana [laraninmyTtpa (cy4gacna [latHa). 3romom Ha MaraJxCbKoMy ITPECTOIIi YTBEpIUIa-
cs nuHactist Haupi [18, c. 24]. JlepkaBa, 1o Oyia HUMU CTBOpPEHa, 3aKJaja MiJrpyH-
TS 1711 BAHUKHEHHsI BeJTMKOT imMriepii Mayp’iB, 3acHOBHUK sikoi YaHzaparynta Mayp’s
CKMHYB auHacTit0 HaumiB i 10 camoi cMepTi 3/iiiCHIOBaB MTOXOAM ISl PO3IIMPEHHS 11
kopnoHiB. HaiiBuioi morytHocTi imnepist gocsira B [IV-III cT. 10 H. e. Onyk Yanapa-
rynta Mayp’s — TpeTiil immepaTop Aroka mie OiIbIlie po3MIUPUB CBOI BOJIOMIHHS,
OKYIIyBaBILH Maiixe Bech [HnocTaH, 3a BuHsTkoM miBaHs [Hail. Tomy imnepist Mayp’es
OyJia KOHIJIOMEpaToM IIJIEMEH 1 HapoJliB, IO CTOSUTH Ha PI3HUX CTYMEHSX PO3BHUTKY.
HesBaxaroun Ha e, B enoxy Mayp’iB Oyiin 3akiiazieHi OCHOBU 0araTtbox AEp:KaBHUX
THCTUTYTIB, K1 pOo3BHBaIHCS U Hajali, cpopMoBaHa CHIIbHA apMisl Ta MIIIHAH anapat
ympasmiaasa. Ogaak Mayp’sM He BAaiocs 30eperTd €nHicTh aepxkasu. Y Il cT. 10 H. €.
iMIIepis po3nanacs Ha YUCICHHI AepKaBHI 00’ € HAHHS.

BueHi nepekoHyI0Th, 110 BHACTIAOK apiiChKUX 3aBOIOBAHb M 3aBOHOBHHUKAMHU
1 T IKOPEHUMH CKJIAJICS BiTHOCHHH, IO 3r0/IOM IPU3BEIH JI0 MOLTY CyCITUTLCTBA HA
KacTH (TouHile Ha BapHH). Ha3zBa «BapHay», oueBUAHO, Oyia 3ampoBajkeHa 3a 1001
apiiicbKOTO 3aBOIOBAaHHSA [HIT, 32 Yac SIKOTO BCTAHOBUIJIOCH Pi3Ke PO3MEKYBAHHS MiXK
3aBOMOBHHKAMH — IIEPIINMH TPhOMa BapHaMH 1 IyapamMu (KOpiHHE HaceNeHHs): Opax-
MaHH (3KepIIi, CBAMIEHHOCITYKHUTENI ), KIaTpii (BOTHH, paBUTei), Baiim 1 (3emiepoou,
PEMICHHUKH) Ta WyApH (CIIyTd, MpUCIyTa, 3011HII1 BepCcTBU HaceneHHs). CrodaTky
BiIMIHHOCTI Mi’K BapHaMH, OCOOJIMBO MiX NIEPIIUMH TPhOMa, He OyJIM HaJITO BUPA3HU-
MH, ajie 3r0ZI0M BOHH Bce OimbIie mormuooBanuch. [lofin HaceneHHs Ha TpyTH OCBsI-
YyBaBCsI PEJIITi€r0 1 3aKpiIuIioBaBcs NpaBoM. 3a00POHSUIUCS IUTIOOH MiXK TIpEICTaBHU-
KaMH Pi3HUX BapH, a MOPYIICHHS IIOTO Ta0y MPH3BOIMIIO JI0 TOTO, IO TaKi 0COOH 1 XHi
JiTH CTaBajly YaHIaJlaMd — JIIOAbMH 11032 CYCHIJIbCTBOM, SIKi TI030aBIIsIIHCS IPasB,
MaliHa, Oy/Ib-SIKOTO COIliajbHOTO 4M mpaBoBoro 3axucty [20, c. 33, 34]. Halinuxue
CTaHOBHIIIE 3aiiMaJIM IOTOMKH JPaBiJliB, TaK 3BaHi Mapii, BBAXKaJIOCH, 110 HABITh JOTHK
J10 HUX OCKBEpHSE. IM He I03BOIANOCS KUTH B TIOCENIEHH], KOPUCTYBATHUCS HOBUM 260
@
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1iTMM mocysioM Toto. Pabu nepeGyBaiy mo3a KacTOBUM CTAHOM. X BUKOPHCTOBYBAJIH
K ciyT. [IpoTe BoHM MOIIIM 3BUTBHUTHCS Bt pabcTBa. Came pabcTBO He HaOyno B [Haii
TIOIIMPEHHS 1 MaJIO MaTpiapXaabHUI XapakTep. Apii, 10 MOTparuIsLTH B 00proBy Kabda-
Iy, BBXKanucs padamu nuire TumuacoBo [18, c. 25]. JIxepenom padbctBa OyB MOJIOH,
HapOJPKEHHS Bij paba i paOuHi, mepeTBOpeHHs y padiB BUIBHUX 32 OOPrH 1 3JI0YMHH.
Pabu-3zemiiepoOu xuinu rpoMagamMu Ta Maiu cBoi cim’i. Kmatpii He BTpyvanucs y ix
MOBCSIK/ICHHE TOCIIOIAPChKE XKUTTS 1 340U PaIK JIUIIE YaCTUHY BUPOOICHOTO HUMHU TIPO-
IykTy. BomHowac y BeMUKUX Ma€eTKax MpAIfOBAIM HE CTUTBKH paOH, CKUTBKH 37e01Tb-
LIOr0 HAMHUTH-KapMKapH.

Taxum uyrHOM, BapHOBHH MOALT cycriibcTBa CTapoaaBHboi [Haii OyB BU3HAYaIbHIM
y BCTaHOBIICHHI IIPAaBOBOTO cTaTyCy JroauHu. [{um corianbHa cTpykrypa [Hii Bigpiz-
HSUTAcs BiJ CYCHUILHOTO YCTPOIO IHIIMX CTAPOAaBHIX CX1IHUX JIEPXKaB, Y SKHX B OCHO-
Bi MOILITY JItofIeid OyB COIiaTbHO-eKOHOMIYHHAN CTaH KpaiHu.

BaproBwuii moin HakiaB CBilf BIUIMB Ha JAEP’KaBHO-IPABOBOBUH PO3BUTOK CTapo-
IHIIHCHKOI IepKaBH, aipKe 3aJIeKHO BiJ MPUHATICKHOCTI JTIOAWHH IO Ti€l 94X 1HIITOT
BapHHU BU3HA4YaBCs 0OCHr ii mpaB Ta 000B’s3KiB. Tak, mpuBiieiioBaHi BapHU MOCigaIn
MaHiBHE CTAHOBUINE y TIOJIITHYHOMY JKUTTI JiepKaBu. 30KpeMa, OpaxmMaHu He 3aiima-
nucs izmaHoro Tpareto. CBITChKI mpaBuTeni (pamki) Oyinu 3MyIeH] JUTNTH 3 HUMHA
MOJIITUYHY BIAAy 1 HE MOTIIM O3 MOTOMKEHHS 3 OpaxMaHaMH MPHUMAaTH KOAHOTO
BaXJIUBOTO PIIIEHHS 3 IUTaHb IEPKABHOIO XXUTTSI. BOHM HE MOIIM CAMOYMHHO BU-
JlaBaTH 3aKOHHU, OCKIIbKH 3aKOHOJABYOIO 1HINIaTHBOIO BOJIOAUIN OPaxMaHChKi IIKOJIH.
3aKOHU OTPUMYBAIH PENITIHHE OCBSYCHHS, MMICISI YOTO BIPOBAKYBAIHUCS B KUTT.
CBiTCBKMI MpaBUTENb JHILIE CTEKUB 3a iX JOTPUMaHHSIM 1 BUKOHaHHSAM. bpaxmanu
MaJId MOHOIIOJIbHE MIPABO TIIYMAYUTH 3aKOHH, aBaTH MOPaI 1HIIHM JIOISM LI0I0 1X
JOTPUMAaHHS Ta 3aCTOCYBaHHS.

dopma npasninag CTapoJaBHbOIHAINCHKOT IepKaBHu Oyina MOHApXiuyHOIO, OHAK
BOHA HE MaJa JICCIIOTUYHUX O3HAK, MPUTAMAHHUX THIITUM CTapOJaBHbOCXITHUM Kpai-
HaMm. Ha o neprxaBu cTosiB 1ap (paka, Marapajka), SKHi yrpasIisB 3 y4acTro i it
HarsioM OpaxmasiB. [lap moxoauB i3 KmarpiiB, Horo Biasa 000KHIOBaIacs, a Oy/ib-
SIKUH CTIPOTHB IAPCHKil BOII KapaBCs MyUeHHUIIBKOIO CMEPTIO. 3aKoHN MaHy HaaBan
MPAaBUTEISIM TPABO PO3MOPSIKATHCS KUTTSIM 1 CMEPTIO CBOIX MifmaHux. BogHouac
pobwmiocs 3actepexxenus: «Llap, sxuit Hepo3yMHICTIO 6€3TypOOTHO MYYHTh CBOIO Kpa-
Hy, HeraifHO M030aBIAETHCS 3 poAndYaMu Kpainu Ta kxutTs» (1. VIL cr. 3) [21, c. 34].

B ynpasniHHi Jep)kaBoro 1ap ONMUpaBcsl Ha TP BijioMcTBa ((piHaHCOBE, BificbKOBE
Ta 3arajibHOJIepkKaBHi poOoTH). BepxiBKa CBITCHKOT 3HATI Ta HAWBHII YPSIOBII YTBO-
PIOBaJIM MaHT-pUNIAPUILIA — JOPaTHHI OpraH npH npasuteiesi. J{o ckinamy ynpapiin-
CBKOTO arapaTy BXOIWIIH TaKOXK PAIHUKH IIaps Ta BAKOHABII HOTO TOpyYeHb. BilicbKo-
Ba paja i3 20 oci0, noaijeHa Ha IIICTh KOJIETiH, Bigaja MUTAaHHAMHU yIPaBIiHHA Jep-
XKaBor, 000pOHU 1 Oe3reku KpaiHu, BIFHH 1 MUpY Ta OpraHi3alii rpabi>KHUIBKHX
noxoxnis. [lepen mpUAHATTSM OCTaTOUHOIO pillIeHHS LAp 000B’A3KOBO PAJANBCS 3 OAHUM
13 CBOiX MiHICTpiB — BUeHUM Opaxmanom [17, c. 44].
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Kpaina moninsracs Ha IpOBiHIIii, OYOIIOBaHI IPEICTaBHUKAMH ITapChKoi Biaaw. Ha
YOJIi MICT CTOSIITH YIPaBHUTENI, IPU SAKUX Jisiia Mickbka pazaa i3 30 oci6. B ocHOBI ympas-
JIIHHA Ha MICLSIX 3HaXoAMjlacs apxaiuHa JeCsATKOBa CHUCTeMa, IpUTaMaHHa JepKaBaM
3 IEPEeBAKHO KOYOBUM CKJIAJIOM HACEJICHHS: CLIbChKI PalOHU NOALISUIICS 38 KUIBKICTIO
rOCIO/IaPCTB Ha JICCSITKH, COTHI 1 TUCSIU1 HA YOJII 13 IECATCHKUM, COTCHKHM 1 TUCSIIBKUM.
Cena 040MI0BaIM CTAPOCTH, 10 00OB’SI3KIB SKUX BXOAWJIO YHPABIIHHS JKUTTSAM HOCE-
JICHHSI, 30MpaHHs NOJaTKiB, 00pOTHOA 31 311ounHHICTIO [20, ¢. 35]. ¥V MicTax Takox ic-
HyBaJja 4iTKa CUCTeMa yNpaBiiHHA. [|ji KO)KHOTro MiCTa IpU3HAa4YaBCs TOJIOBHUN Kepy-
104ni Bcima cripaBamu. Kpim Toro, B MicTax Oynu MickKi paau. B Iuaii nismibHiCTh Beix
OpraHiB yIpaBIlliHHA KOHTPOJIOBAajacs CIeliaJbHUMH YHHOBHUKAMH Ha YOJIi 3 0CO-
ONMMBUM MiHICTPOM. Y KOKHE MICTO 1 CUThCHKUH OKPYT MPU3HAYABCS KOHTPOIIEP, SIKAN
MMOBUHEH OyB CIIOCTEpiraTu 3a JisIMH BCiX MOCAI0BHX 0¢i0 Ha Micisx [17, ¢. 44].

Y CraponaBHii [Hi1 BUIIISIIOCS TIPaBO BIACHOCTI, 3000B’I3aIbHE, CIMEIHE, CITa-
KOBE, KpMiHAJbHE, TIEPEKUTKH TIEPBICHOTO CYCIiIbCTBA (MPUHLUI TaliOHY, OpAadIii).
Ix ocHOBHMME pHcaMu, 5K i B iHmuX kpainax CrapogaBHboro Cxomy Gymu: KacToBoO-
CTaHOBHH XapakTep, IMCKPETHUHICTb, TPAJULIHHICTh, KOHCEPBATU3M, Ka3yiCTHUHICTB,
HE3aBEPIICHICTh, (opMaIizM.

3 Hali1aBHINNX YaciB OCHOBHHM JKepesioM rpaBa CtaponaBHboi [Hii OyB mpaBo-
BU 3BMUail. I3 cTaHOBICHHM Jiep kaBu AeAaii OTbIIOro 3HaYeHHs HaOyBalOTh 3aKOHHU,
TBOPISIMU SIKUX OyJIM TIpaBUTEINI JAepKaBu Ta Opaxmanu. B [H7il € po3moBCIOmKeHUM
TiCHE IO€THAHHSI TPaBa 3 pedirieto. Penirist 30008’ 13yBaia BCiX JOTPUMYBATHCS IEBHUX
MPaBUJI MOBEIHKN — aAxapM. J{si Ko)KHOT BapHH OyiM MpUTaMaHHI CBOT AXapMH, 3i-
OpaHi y nxapMmalacTpax — KHUrax po HpaBUIbHY HOBEIIHKY.

30ipHUKH AXapM, sIKi MiCTHIIN MTOJIOKEHHS PEiriiHOT0, MOPaJIBHOTO Ta MPABOBOTO
XapakxTepy, OyJau JOCUTh MOMYJISIPHUMM, IX CTAJIM HAa3UBATU 3aKOHAMM, B PE3yJbTaTi
4Ooro BUHMKIH 3akoHU ['ayrama, Hapana, [{xamamactpa, ApTxamactpu. Aje HalBigo-
MIilTM 30IpHUKOM 3aKOHIB, JUKEPEJIOM CTapoIaBHbOIHIIMCHKOT MMOJIITHKO-ITPaBOBOT
mayMKu Oynu 3akoHn Mawy !, ski 3°siBuicst Mik 1l cr. o H. e. i Il ct. H. e., B 100y roctpoi
00poTHEOH Mix OpaxmaHizMoM i OymuamMoM. OcTaHHIN BKe IEpETBOPIOBABCS Ha Jiep-
JKaBHY PEJIiriro, a OpaxMaHChKE BUSHHSI 3QJIMIIANIOCH IOMIHYIOUUM Y JIFOACHKil CBi/TO-
MocTi 1 Tpaauuisx. Tomy Ha GpopMyBaHHS 1HAIHCHKOTO MTpaBa 3HAYHHI BIUIMB MaJH
pedmiriitHi ysaBieHHs. BogHodac cirix BpaxoByBaTH, 0 Ha TepeHax CtaponaBHbO1 [HiT
3apOIKYETHCS 1 TOCTYIIOBO €BOJIOL[IOHYE perioHabHE MI>XKHAPOAHE MTPaBo. SICKpaBUM
MIPUKJIIA/IOM IIHOTO € TTOsIBA HAUTIEPIIINX EJIEMEHTIB HOTO B3aEMO/II1 3 IHITUMH PETi0HAITb-
HUMU MIXKHApOIHO-TIPAaBOBUMU cucteMami [11, c. 164].

3akoHn MaHy Maii)Ke JIBa TUCSYONITTS Oy JIF0YMM 301pHUKOM HOPM 1 MpaBHI
noBeninku. [Ipote Ha yac ix cTBopeHHs B [HAil icCHyBaio paBo BIIACHOCTI, BCi J00pe
PO3YMIIIH PI3HHLIIO MK BIACHICTIO Ta BOJOMIHHIM, 0COOJIMBO OXOPOHSIIACS MPUBATHA
BIIACHICTH [22, ¢. 63]. OnHak came B 3akoHax MaHy paBoBHii MaTepial OyB cucTeMa-

' B ingyismi Many — 1ie nepiua JIFOAuHa 1 IepIInii IpaBuTeIb 3eMJIi, SIKUil BPSTYBaB JIFOACTBO Bijl

BCECBITHBOTO TOTOMY. byB a0COIIOTHO YeCHUM, JIFOMUHOIO 3 OOITHHIICIO TOBOPHUTH TIPABIY.
®
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THU30BaHM 1 BUKIIQJICHUH Y KOMITAaKTHIN (opMmi, a pemiriiftHo-Mi(oIoTiuHi CIOKETH 3a-
HimMaroTh Hebararo Micil. 30ipHUK cKIanaeThes 13 12 po3ainis i MicTuTh 2685 Bipiio-
BaHMX TOBYaHb, HOPM 1 MpaBuil. 3HAYHA KIJIBKICTH TIPABOBUX HOPM Mae dopMy ado-
pu3My. OcHiBy€ThCSI MOTYTHICTh OpaxMaHiB, X BO3BEIMYECHHS HAJl IHIIMMU BapHAMH.
CormiabHUN KOHCEPBATH3M BUSIBISIETHCS Y MTPE3UPIIMBOMY CTABICHHI J0 IIYIP 1 KOP-
CTOKOCTI OKapaHsb 1110710 HUX. O00XKHIOEThCS Tapchka Biaja. [1ix 3arpo3oro Beiiskux
3eMHHUX 1 HeOECHHX MOKapaHb 3aKoHM MaHy 3aKIMKaloTh 30epiraTd HEMOPYIIHICTh
ICHYIOUOTO CYCITITLHOTO JIamy.

OCHOBHUM BHJOM BJIACHOCTI 32 IMMHU 3aKOHAMH y JiepkaBi Oyia 3emist. OnHak npa-
BO BJIACHOCTI Ha 3eMJII0 HIOW PO3WICHOBAHO. 3eMJIsl OHOYACHO HAJICKHUThH JeprKaBi
(BepXoBHa BJIACHICTH), OOIIINHI (OTTOCEPEAKOBYIOYA BITACHICTh) 1 MPUBATHUKOBI (BHYTPIIII-
HBOOIIMHHA YM 1103a00IIMHHA BIAaCHICTH). BomHOUac o0OiHa HaMaragacs OOMEXHUTH
npuBatHe 3emiieBojioninHs. [IpaBomiparMEU criocoOamu HaOYTTsI HEPYXOMOi BIaCHOCTI
€ CraJIInHa, KB, OAepKaHHS JapyHKy Ta HaOyna AaBHICTb. Tak SIKIIO BIACHHUK
BITpotoBX 10 pOKiB He 3asBJISIB PO MPABO HA CBOIO BIACHICTb, KOJU XTOCh HEIO KOPHC-
TyBaBcs, TO IIPABO OTPUMATH il Ha3al Brpadasiocs. ToMy cepel HayKOBLIB MTUTAHHS PO
Te, M mepedyBaa 3eMJIsl Ta 1HIIa HEpYXOMICTh Y BIaCHOCTI YH JIMIIE Y KOPUCTYBaHHI
0C00H, 3aJTUIIAETHCS TUCKYCIHHIM. Pyxome MaifHO 3HaXOAMIIOCS TIEPEBAYKHO Y TTPUBATHIN
BiacHocTi. HabyTTs pyxoMoi BIacHOCTI, KpiM Ha3BaHUX BHIIA/IKiB, MOXKITHBE OyJIO TAKOXK
gepe3 3Haxi/IKy, 3m00nd, TTO3MUKY ITiJT BiICOTKH, 32 BUKOHAHHS pobotn [23, c. 55].

3akoHu MaHy peryoloTh IHCTUTYT AoroBopy. HenilicHoro BBaxkasiacst yroaa, ykia-
JICHA 3 HETBEPE3UM, MAJIOJITHIM, Mapa3MaTHKOM, TyIIEBHO-XBOPHM a0o0 i3 3aCTOCYBaH-
HSIM HAaCHJILCTBA i 0OMaHy. J[oroBip HEOAMIHHO MaB YKJIaIaTHCS y IPUCYTHOCTI CBIJIKiB.
TBepa0 BCTaHOBIIOETHCS HEMOPYIIHICTD 1 CHAIKOBICTh OOProBUX 3000B’s13aHb, peria-
MEHTYETHCSI IOTOBIpP 3 HAMMY BITbHUX POOITHUKIB, pO3TIAIAIOTHCS JOTOBOPH OPECHIIH,
KyMiBJIi-IPOIaXKy, AapyBaHHs Ta iH. [24, c. 28].

[nr06HO-ciMeliHI TPaBOBITHOCHHY MaJli SK MPAaBOBE, TaK 1 00PsIIOBO-peiriiiHe
miarpyHTa. JiBYMHKY 3a3BHUall [e TUTHHOIO BiJIaBalii 3aMik i OaThbKU. Y Takomy
BUIAJIKy BOHA HE MOTJIa 0OupaTH 4onoBika. OJHaK, KOJU OaThKU HE CITPOMOTITUCS a00
He 3aXOTUIN MiANIyKaTy ilf mapy, BoHa OyJia BUTBHOIO y BUOOPI CBOET OAPYKHBOI I10-
JIOBUHM. [ieaibHIM BBa)KaBCsl LIUTIO0, KOJIM JKiHKa OyJia BTpUYi MOJIOIIOO 32 YOJIOBi-
ka. Tak nmiByara MOTIIM BCTyMard B IUTIO0 3 BOCEMHU POKiB, a YOJIOBIKK — 3 24 pOKIB.
3akoHn MaHy ocBsuyBaJiu paHHi LU0O0H 1 6araroaiTHiCTh. CTapoaaBHbOIHAIMCHKI
TEKCTH BKa3yIOTh Ha BiCiM CIIOCO0IB YKIIaJJeHHs IUTI00Y: HalOIaropoaHilinM BBaaB-
cs 1UTr00, KOJIM 0YKa BijjaBajiacst 3aMiK 3 IT0caroM Ta 3a BJIACHOI 3roJu; Halraneo-
HIIIIMM — BHACIIJIOK BUKpaJieHHs a0o 3reantyBanHs [20, ¢. 45, 46]. Bonnouac nepena-
4a 6aTbKOM HapeueHOi )KEHUXY /laBajla OCTAaHHbOMY BJIajly HaJ JPYyXKHUHO0. [lpyxuHa
HE MaJjla TIOBHOI NPaBO3/1aTHOCTI, ii MalfHO NepenaBaoch YOJIOBIKOBI, IKUH MaB Typ-
OyBaTuch Mpo ii IpoKUTOK 1 3axuct. 11100 MokHA OyI10 po3ipBaTu y BUIAJIKY Oe3-
LTI IS TIOAPYXOKS, HOAPY>KHBOT 3paal, COPOMHOT HOBEAIHKH, JTAHINBOCTI IPYKUHU Ta
iH. bpaxmanamM 03BOJISUTOCS MaTH YOTHPH APYKUHH, JI€ 32 TApEeMOM JOTJIsIIaIn He
L ]
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€BHYXH, @ )KIHKM YM YOJIOBIKM ITOXHWJIOTO BiKy. ¥ TaKOMy BHUIAJKy CTapIIOO IIPHU3HA-
yayiacsl Ipy’KMHA 13 BUIIOT BapHU. 3a CTApPOAaBHIX YaciB 3aJ€KHICTh IPYKUHHU Bif
q0JI0BikKa HaOysa ocoOmmBoi Gpopmu, 30KpeMa y Tpaauilii caTi — caMOCTIAJICHHS BIIOBU
Ha MMOXOBaJIbHOMY OarartTi ii 4onoBika.

[Ticnst cmepti O6aThbka MAaHO YCHaJAKOBYBAJIH JIMIIE CUHH, JOYKH M030aBISUIHACS
cnagmuuHy. CHHYU AWM CIIAALIMHY MTOPiBHY, IPOTE HalicTapIIui yCcraJKoBYBaB J0-
JaTKOBY YacTKy B pO3Mipi I1’SITH BiACOTKIB. BogHouac OpaTu Maiu BUIUIMTH CECTpaM
SIK TIOCAT 110 YeTBEPTi YacTUHI CBOTO MaitHa. CriaKyBaHHS 3IiHCHIOBAIIOCS JTUIIIE 3a
3aKOHOM. 3eMJIsl He TiyIiralia yCIa KyBaHHIO.

Kapna vactuna 3akoHiB MaHy Bpakae )KOpPCTOKICTIO ToOKapaHb. Hopmu kpuminaib-
HOTO TIpaBa MPOMHATI COLiaJbHO-IPABOBOIO HEPIBHICTIO, SIKa IPYHTYBaJach Ha KacTo-
BOMY TOZ[UJTI cycHiibcTBa, OHAK (DAKT, 110 PO3PI3HSUIUCS HABMHUCHI 3JIOUYUHHU 1 CKOEHI
3 HEOOEPEeKHOCTI, ITOM AKIITYIOUi Ta OOTSKYIOUi OOCTaBHHM, CIIIBYYacTh 1 HEOOXiaHa
000pOHa, CBITUYUTH PO BUCOKHUI PIBEHb PO3BUTKY MIPABOBOI JYMKH, IPaBOBOi CBiJO-
MOCTI 1 CyJIiBCHKOI TTPaKTUKHU. J0 OCHOBHUX BHUIB 3JIOUHMHIB, HAJCKAIH: 3JI0OUYNHU
MIPOTH PEIirii, Iep>KaBHi, MPOTH 0cOOH, CiM’1, MOpasTi, MaifHOBI 3JIOYHHHU.

MeTor mokapaHHs OyJio 3ajsKyBaHHS, BIJIIKOIYyBaHHS 3alO/(iTHUX 30MTKIB Ta
BiamaTa 3a ckoeHe. Jlo OCHOBHUX BHJIIB TIOKapaHb HaJle)Kajga CMEpTHA Kapa (IpocTa
1 kBami(ikoBaHa), KaJIYHUIBKI Ta TIJIECHI MOKAapaHHsI, BATHAHHS, IITpadu, KOH(icKaLis
maiina. CMepTHa Kapa i1 OpaxMaHa He 3aCTOCOBYBaIacs, HE MiAIATaB BiH i KaTyBaH-
HIO, aJie Ha Horo 71001 cTaBUII0CS KJIEHMO OCYTHOTO (YKpaB — KJICHMO y BUIVIAI COOaKH,
BOMB — 0E3roJIOBE TLJIO Ta iH.), [0 POOMIIO OpaxMaHa 13roeM, 1o30aBysIo OYy/Ib-IKOTO
crinkyBaHHs [9, c. 127].

Cyn ne OyB BigaiJIieHUH BiJ aaMiHicTpalii, a HAWBUIIKMM cyaoM OyB Lap 3 Opaxma-
Hamu. Cyq 1 mporiec 3a3BUYail MPOXOAMIIH KojieTiaabHo. OCHOBHUM JTOKa30M BUHH OYITH
cBimyeHHs oueBuANIB. CBiIKaMM BUCTYIAIH PiBHI: IHKH OO0 KIHOK, YECHI IIYJIPU —
II0JT0 IIyAp 1 T. A. 3a00pOHSIIOCS CBIUNTH 3alliKaBICHUM oco0aM. Y pasi, SKIO CBiJI-
KM HaJIe)KaJU 10 Pi3HUX KacT, epeBara HajiaBanacs CBiqueHHsM Opaxmana. [loka3an-
HSl CBiJIKIB BBKAJINCS HAIIMHUMM, SIKIIO BOHU CYNPOBODKYBAINCS KISTBOIO. Y Hil
nependavanocs MoKapaHHs TOMY, XTO ii JaBaB y BUIIAJIKY, SIKILIO BOHA BUSIBUTHCS II0-
MHJIKOBOIO. Y CYMHIBHHX BHIaJKax 3akoHHM MaHy BUMarajiu HasBHOCTI PEYOBUX JI0-
Ka3iB. [cHyBamm i opaanii — BUIpoOyBaHHS BOTHEM, BOZOIO Ta iH.

be3 nepeOinblleHHS MOKEMO TOBOPHTH, 1110 MaiKe JIBa TUCIYOITTS iHIIHChKE
CYCHUIBCTBO CITUpANOCs Ha 3akoHH MaHy — o/JHE 3 HallBaroMilInX JyKepelt pasa, sKe
MICTHJIO YiTKO BUKJIQJICHUH Y KOMIIaKTHIH (popMi mpaBoBuUii MaTepial.

BUCHOBKHA

OTxe, 3 BHIIE BUKIAACHOTO MOXEMO c(hOpPMYIIIOBATH HACTYINHI y3arajbHIOIOUi 10-
JIO’KEHHS:

— CTaH JOCIIKEHHS CyCIIJIBHOTO Ta JAEP>KaBHO-IPAaBOBOro po3BUTKY Craponas-
Hboi [H11 moTpedye MoganpIIOro HayKOBOTO OCMHUCIICHHS,
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— BHHHKHEHHIO 1 eBojromii CtapomaBHboi [HiT mpuTaMaHHi cBOi 0COOIHUBOCTI,
XapakTepHi KpaiHaMm cxinHoro (a3ilicekoro) Tuiy. BogHouac crapoinmiiicbka aepkas-
HICTh Majia i TieBHI 0co0amBOCTI. e HasBHICTE peciyOmikaHChKIX (DOPM MpaBITiHHS,
30KpeMa B THX perioHax, Jie TPUBAJIMK yac 30epiranucs MilHI pOIOBi 3BHYAl Ha SKHX
i chopMyBaIIMCh TPAIUIIIT MPUMITHBHOT TNIEMIHHOT IEMOKpATii, sIKi 30eperiiuch B paH-
HBOKJIACOBHX PECITyOJiKax «raHu» 1 «CaHTXW», 110 OyI10, CKOpille 3a Bce, BUKIIOYECHHS
3 paBuIIa, aJpKe TOMIHYIOUOI0 cepel] iepkaBHUX (opm Oyia cXifHa AeCHoTis;

— BapHOBUH Mo cycmiascTBa CTapogaBHBOI [HIIT OYB BU3HAYATLHUM Y BCTAHOB-
JICHHI TIPaBOBOTO CTaTycCy JtonuHu. LluM comianeHa cTpykrypa [Haii BigpizHsmacs Bix
CYCIIIPHOTO YCTPOIO 1HIINX CTapOJaBHIX CXiIHUX JepXkaB, y AKUX B OCHOBI MOILTY
monielt OyB COIlialIbHO-eKOHOMIYHUI YWHHUK. BapHOBHIA 1TO/Ii)T HAKJIaB CBiil BILTUB Ha
JICpKABHO-TIPABOBUI PO3BUTOK CTAPOIHJIHCHKOI JepKaBH, aJ[Ke 3aJIS)KHO BiJ| IPUHA-
JICXKHOCTI JIFOAMHHM JI0 Ti€l 9 1HIIOI BapHU BU3HAYABCS ¥ 00CHT ii ITpaB Ta 000B’SI3KiB;

— y CrapopaHili [Haii BuAiNsIOCs mpaBo BIIACHOCTI, 3000B’s13alIbHE, CIMEITHE,
CTa/IKOBE, KpUMiHAJIbHE MPABO, IIEPEKUTKHU MEPBICHOTO CYCIIIBCTBA. [3 mKepen mpaBa
OIHMM 3 HaliBaroMimux cranu 3akoHu Many, Ha SIKi CIMpasiocst Bce iHAIHChKE CyCIiIb-
CTBO MaiKe J1Ba TUCSIOIITTSI.
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Anacracia Mycaimisna Mepuux
Kapeapa meopii npasa
Hauionanvruii opuguunuii ynisepcumem imeni Apocaasa Myapozo
Xapxis, Yxpaina

IMEPEXIAHE ITPABOCYAAA AK 3ACIb BIJHOBAEHHA ITOPYIHIEHHUX
IMMPAB AIOAVMHHU B YMOBAX OCOBAMBHUX ITPABOBUX PEKHUMIB

AHoOTaUisA. ¥ cmammi 0ocnioxcyemubcs incmumym nepexiono2o npagocyoos K 3acio 3axucmy
ma 8iOHOBIeHHs NPAg TH0OUHU NIO 4ac Oii 0COONUBUX NPABOBUX PENHCUMIB Ma NICA IX NPUNUHEH-
H5L, WO € AKMYAIbHUM 8 YMOBAX CYUACHOCH, BUX00AUU 3 HASAGHOCI 60EHO20 CIMAMY 8 YKpaiHi.
Mema pobomu nonseac y 3’ Acy8anni meopemuKo-npasosux 0CoOIUBOCmelt CKia008UX eleMeH-
mie iHcmumymy nepexionoeo npagocy00s, GUCEINMIEHHI MONCIUBUX 8apPiayill iX UKOPUCHAHHS
ma noeonanns 6 Yxpaiui. s oocaenenus nocmaeienoi memu y pobomi 6UKOPUCTOBYEMbCSL
cucmema memooie HAYK06020 Ni3HAHHA, 30KpeMa 3a2albHOHAYKOI MA CHeYianbHO-I0PUOUUHI.
Ipaxmuuna yinHicmos 00CHIONCEHHS NONSA2AE Y GUCBIMIICHHT elleMeHmMI8 NepexioHo20 npaso-
Cy00si, IKi MOXNCYMb OYMU GUKOPUCMAHHI 8 YKPAIHCHKILL MOOE OISt 8IOHOGIEHHS NOPYULEHUX
npag no0uHu 6HACTIOOK Gitinu. Tak, nooane nuMants OCMAaHHiM 4acoM aKMUGHO pO32nA0ACHb-
cs1 8 YKpaini y konmexcmi nioecomoexu 00 mpan3umusHo20 nepiody, a maxodic, 0e3nocepeonso,
menepiwmix 0itl w000 NOOONANHS HACTIOKIG GIIHU 8 YKpaini, npasoeozo pecyno8anis npoyecie
Oeokynayii ma peinmeepayii okynosanux mepumopiu. Cepeo ropucmis meopemuyHo2o ma
NPAKMUYHO20 HANPAMY OIfIbHOCMI MOYamuvcsa OUCKYCIi w000 Maubymmuvoi peanizayicio no-
JI0JiCeHb NpoeKkmy 3aKony «IIpo depoicasHy noimuxy nepexionozo nepiodyy. 3pobneno 6UCHOBOK,
Wo 8 YKpaiHcoKiti MoOeni nepexiono2o npasocyoos Cb0200HI € MONCIUBUM MA eheKMUSHUM
3ACMOCYBANHHA TUMEe OKPEMUX CKIAO0GUX eleMenmis, OCKIIbKY 8iyHa 8 YKpaini ue mpusac.
Hanpuxnao, 36ip, cucmemamusayis ma eedenns uimkoeo 001iKy inghopmayii, cyoosuil posenso
cnpag nioo3pioeanux y UUHEHHi 6OEHHUX 310YUHIE, HAOAHHA MAKCUMATLHOI MOPANbHOI ma
MamepianbHoi 00nomo2u nomepniium — Oii, sIKL NOGUHHI GUUHSIMUCS 8IHCE CbO2OOHI YKPATHCOKUM
YPAOOM HA 0epHCABHOMY DI6HI A OpeaHMu MICYeB020 Camo8pa0y8anH — HA MYHIYUNATLHOMY.
1 Hasnaxu, maxi 3ax00u sIK IHCMUMYYIOHAbHI pehopmu ma 3a2aibHd KOMNEHCayis 30umKise
€ 102IYHO HeMONCTUBUMU Y PA3] He 3a8epUenHs KOHQIKIMY, MOMY Wo 3a01s1 NPposedeHHs pe-
opmysanns ma i0OUIKOOYBaHHS HEOOXIOHO YIMKO POZYMIMU MACWUMA0 30UMKi6 ma 3a2aibHi
HacnioKku 80€HHUX Oitl. ITumanHa 3acmocy8anHsa AMHICMil, AK CKI1A008020 elleMeHm)y nepexio-
HO20 Npagocy00s, MAaKo*Hc NOMpPedye OKPeMO20 00CTIOHCEHHS, OCKIIbKU 368i1bHEeHHS 810 KPUMi-
HAIbHOI 8i0N08I0AILHOCI OCIO NIO Yac MPUBAY020 KOHGQIIKNY MICmMmums Hebe3nexy noodb-
ol 3104UHHOI OIIbHOCII MA CMEOPEHHSL HOBUX 3A2P03 0EPIHCABHOMY CYBEPeHimenty ma Hesd-
nesxicnocmi Ykpainu

KurouoBi ciioBa: npasa 1i00unu, nepexione npasocyoos, AMHicmis, 6HYMPIUHbO nepemityeHHi
ocobu, eilina
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TRANSITIONAL JUSTICE AS A MEANS OF RESTORING VIOLATED
HUMAN RIGHTS IN THE CONDITIONS OF SPECIAL LEGAL REGIMES

Abstract. The article examines the institution of transitional justice as a means of protecting
and restoring human rights during the operation of special legal regimes and after their termi-
nation, which is relevant in modern conditions, based on the presence of martial law in Ukraine.
The purpose of the work is to clarify the theoretical and legal features of the constituent elements
of the institution of transitional justice, to highlight possible variations of their use and combi-
nation in Ukraine. To achieve the goal, the work uses a system of methods of scientific knowledge,
including general scientific and special legal methods. The practical value of the study lies in
highlighting the elements of transitional justice that can be used in the Ukrainian model to restore
violated human rights as a result of the war. Thus, the given issue has recently been actively
considered in Ukraine in the context of preparation for the transitional period, as well as, di-
rectly, current actions to overcome the consequences of the war in Ukraine, legal regulation of
the processes of de-occupation and reintegration of the occupied territories. Among the lawyers
of the theoretical and practical field of activity, there are discussions about the future implemen-
tation of the provisions of the draft law «On State Policy of the Transitional Periody. It was
concluded that in the Ukrainian model of transitional justice today, it is possible and effective
to use only certain constituent elements, since the trial in Ukraine is still ongoing. For example,
the collection, systematization and keeping of clear records of information, judicial review of
cases of suspects in the commission of war crimes, provision of maximum moral and material
assistance to the victims — actions that should be taken today by the Ukrainian government at
the state level and local self-government bodies at the municipal level. Conversely, measures
such as institutional reforms and general reparations are logically impossible in the absence of
an end to the conflict, because reform and reparations require a clear understanding of the
extent of damage and the overall consequences of hostilities. The issue of the application of
amnesty as a component of transitional justice also requires a separate study, since the release
of persons from criminal liability during the ongoing conflict contains the danger of further
criminal activity and the creation of new threats to the state sovereignty and independence of
Ukraine

Keywords: human rights, transitional justice, amnesty, internally displaced persons, war

BCTVYII

B ymoBax cy4acHOro CBITY, SIKHH MOBCSKYAC CTUKAETHCS 3 MPOOIEMaMy BiFICHKOBHX
KOH(]IIIKTIB, TPOMaISHCHKHUX BiliH Ta 3aBOPYIICHb, IapajeIbHUMU SIBUIIAMHU SIKUX
€ TIOPYIICHHS TPaB JIOJMHH, 3aCTOCYBaHHSI IEPEXiTHOTO PABOCYIS € BKpal aKTy-
aJIbHUM Ta HaA3BUYAMHO 3HAYMMMM 3115 IIOAOJIAHHS HETaTHUBHUX HACIHIJKIB, BiJ-
@
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[

HOBJICHHSI TIOPYIIIEHUX TPaB Ta HEMIOBTOPEHHS KOH(MIIKTIB y MaiiOyTHROMY. [lonane
MUTaHHSA OCTAHHIM YacOM aKTHBHO PO3IVISAAETHCA 1 B YKpaiHi, y KOHTEKCTI MiATOTOB-
KU 70 TPaH3UTUBHOTO TIEPIOIY, a TAKOXK, OE3MOCEPEAHBO, TETEPIIIHIX 1M MIOA0 IMO-
JOJIaHHA HACJiJKIB BiiHU B YKpaiHi, IPaBOBOIO PeryliOBaHHS MPOLECiB NeOKyNaril
Ta peiHTerpanii oKyrnoBaHux Teputopiil. [Iporec po3poOku KoHIEMIIT mepexiqHoro
MpaBOCYAsl TPUBA€E W Haji, aJpke cepell MPaBO3HABLIB TOYAThCS CYNEPEUKHU 100
BHU3HAYCHHS, CTPYKTYPH, KITIOUOBHX €JIEMEHTIB LIbOTO TOHSATTS, a, OTXKE, € AOLILHUM
3a3HAYUTH PI3HOMAHITHI TPOOIEMHI acTIEKTH IIHOTO MATAHHA. AKTYadbHICTh TTUTAH-
HSl IEPEXiTHOTO MPaBoOCY A B YKpaiHi 3yMOBIICHA i onprintofHeHHIM MiHicTepCcTBOM
3 MUTaHb PEIHTETpaIlii TAMYaCOBO OKYITOBAHUX TEPUTOPIH YKpaiHU MPOEKTY 3aKOHY
«IIpo mepkaBHY MONITHKY IepexigHoro mepiomy» [1] Ta auckycii cepen IOpUCTiB
TEOPETUYHOTO Ta MPAKTUYHOTO HAIMPSIMY TisSUTBHOCTI, SIKi 3yMOBJIEHI IPOOIEeMaTHKOIO
MalOyTHBROT pealti3alli€lo MoJI0KEHb 3a3HAYEHOTO 3aKOHY.

VY Mexax KoyKHOI 3 KpaiH CydyacHOCTI Ta B MKHAPOIHOMY MTPOCTOPI HEOOAHOPA30BO
BHHUKAJIM HA3BUUAiHI cuTyalii (arpecis, 3arpo3a KOHCTUTYLIHHOMY JIady JAeprKaBH,
KHUTTIO T 300POB’I0 JIIOAEH Ta rPOMasiH, HaJA3BHUYaHI CUTyalii IPUPOJHOTO 1 TEXHO-
TeHHOTO XapaKTepy Ta iHIIi BUHATKOBI 00CTaBUHM), KOJI HOpMallbHE (PYHKIIIOHYBaHHS
CYCIILIBCTBA 1 IEpyKaBU CTABAJI0 HEMOXKJIMBHM [2, . 72]. Pi3Hi enemMeHTH TIepexiTHOTO
MpaBOCY[/Is B BIIMIHMX Bapialisix 3aCTOCOBYBAJINCH B KpaiHaX Cy4yacHOTO CBITY JJIS
TTOJTOJIAHHS HACITIIKIB BiiChKOBHX KOH(MTIKTIB. J{0o Takmx kpaid moxkHa BigHecTH [lepy,
Aprentuny, Ynni, Komymoito, kpainn konumnboi FOrocnasii, [liBaiuny Ipaanaito Tormo.
[Ipote YkpaiHa € kpaiHOIO, sIka HAMAra€ThCs 3aCTOCYBATH Pi3HI €JIEMEHTH MepeXiTHO-
T'O TIPaBOCY/IS JIO 3aKiHYEHHSI BIICHKOTO KOH(IIIKTY, OUTBIIIE TOTO B YacH, KOJIH YKpa-
fHCBKe CyCHiJIbCTBO MepedyBac y cTaHi BiiHU 3 arpecopoM. BOawaebOcs, mo Taka
YHiKaJIbHa XapaKTepUCTHKA MIEPEX1IHOr0 NPaBOCyAIs B YKPaiHCbKOMY KOHTEKCTI Ma€e
OyTu BUpiIaIbHUM (PaKTOPOM B peattizalii Horo CKJIaJoBUX €EMEHTIB Ha MPaKTHIIL.

[MuTaHHs 3aCTOCYBaHHS MPOLIECY MEPEXITHOTO MPABOCYIIS 111 4ac KOHQIIIKTY, 110
TPUBAE, 3AIUIIAETHCS OHUM 3 HalANCKYTUBHIINX. OHI BBaXKAIOTh, 110 IPAKTUKHU Ta
MeXaHi3MH MepexiIHOT0 MPaBOCYIIsl TOBHHHI 3aCTOCOBYBATHCS CaMe ITicIisl 3aBepIIeH-
HS KOH(MITIKTY, TPOMaICBKUX BiltH a00 pemnpeciit [3, ¢. 18], iHII HaroJomyTs Ha J10-
LITBHOCTI 3aCTOCYBaHHS 3aX0/iB MEPEXiTHOr0 MPaBOCYAS 1 TOMI, KOJIU KOHQIIIKT 111e
TpuBac [4, c. 42], OCKIIBKH B TAKOMY BHITaJIKy HOTO €JIEMEHTH CIYTYIOTh JOAaTKOBUM
3aco00M iforo BupilieHHs [5, c. 37].

BoOauaeTbcst 00rpyHTOBAHOIO T€3a PO MOXKJIUBICTD Ta €(PEKTUBHICTh 3aCTOCYBaHHS
JIUIIe OKPEMUX CKJIAJIOBUX €JIEMEHTIB IMEePEXiTHOTO MPaBOCYAAS 10 KOHDIIKTY, 110
TpuBae. Hanpukinan, 30ip, cuctreMaru3aiiis Ta BEJICHHS YiTKOTO 00IiKy iH(hopmartii (3a-
IUIsl HEZIOIIYILEHHS BTPAaTH OKPEMMX AAHUX 3 IUNIMHOM 4acy), CyAOBHUIl pO3IIsi] CIIpaB
Mi03PIOBAHMX Yy BUNHEHHI BOEHHUX 3JI0YHMHIB, HAJaHHS MaKCUMaJIbHOT MOPaIbHOI Ta
MaTepiajabHOT JOMOMOTH MOTEPIIIUM — Aii, SIKi MOBUHHI BUMHSATUCS BXKE ChOTOJHI
B MEKax IOJIITUKH, 110 POBOAMBCS YKPaiHCBKUM YpPSIOM Ha JIepKaBHOMY PiBHI Ta
OpTaHMH MICIIEBOTO CaMOBPSITyBaHHs — Ha MyHIIIUIadbHOMY. | HaBIaKu, Taki 3aX0qH
@
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SIK IHCTUTYIIIOHAJBHI peopMHu Ta 3arajbHa KOMIIEHCAIist 30MTKIiB € JIOTIYHO HEMOXK-
JMBHMH Yy pa3i He 3aBepUICHHs KOH(IIKTY, TOMY 10 33151 TPOBECHHS pedopMyBaHHS
Ta BIIIKOAYBAaHHS HEOOXITHO YITKO PO3yMITH MacITad 30UTKIB Ta 3arajabHI HACTI KA
BOEHHUX [Iifl, 3 METOI0, MO-TIEpIle, YHUKHEHHS MOIBIHHOI BiAMOBINAIBHOCTI 32 OHI
JUSTHHS, Ta, O-J[PyTe, CIIBBITHOLICHHS TUIaHIB BiJHOBJICHHS 3 peabHUMU MOXKIIUBOC-
TSIMU JIepKaBHOTO OIOJKETY Ta HasBHUMM (DIHAHCOBUMHM aKTHBaMu arpecopa [6].
[TuTanHs 3acTocyBaHHS aMHICTIi, K CKJIaJJOBOTO €JIEMEHTY MEPeXiTHOr0 MPaBOCYI s,
TaKOX IMOTPeO0y€e OKPEMOTO JTOCIiIHKEHHS, OCKUTEKH 3BUTBHEHHS BiJl KpUMIHAIBLHOT Bil-
MOBIIANBHOCTI 0Ci0 MiJ Yac TPUBAIOYOTO KOHQIIIKTY MICTHUTh HEOE3MEKy MOJalbIIOl
37I0YMHHOI ASUTBHOCTI Ta CTBOPEHHS HOBUX 3arpo3 JIep:KaBHOMY CYBEpEHITETY Ta He-
3aJIeKHOCTI YKpaiHH.

OTxe, KOJTM MOBA #Jie TIPO MepexiJHe MPaBOCYAsl B yKPaiHChKOMY KOHTEKCTi
€ HEeOOXiJHUM BU3HAYUTH KOHKPETHI CKJIAJIOBI €JIEMEHTH, SIKi MOXKYTh OyTH 3aCTOCO-
BaHHI B yMOBaX TPUBAIOUOi BifiHM Ta MOTEHLIMHOI 3arpo3u YTBOPEHHS HOBUX HOTO
ocepe/KiB. BU3HaueHHsI OHATTS MEPEXiTHOTO MPABOCYI/sI MOXKIIMBE HE IIISIXOM Ha-
JaHHs NeiHIil MOHATTA, a TUITXOM OIIMCOBY MEpPETiKy KOHKPETHHUX 3aXO/IiB Ta MeXa-
Hi3MIB, SIKi MOXYTh OyTH 3aCTOCYBaHHI B yMOBaX KOHKPETHOTO KOH(IIKTY 1 SKi Hali-
OinbIIe CIPUSIOTH KiHIEBIH METi TAKOTO MPAaBOCY/AIS — BiTHOBJICHHS CTAJIOTO MUPY Ta
MOPYILICHUX TpaB JIIOIUHH, BCTAHOBJICHHS MPaBIH Ta CIIPaBEITUBOCTI.

OxpeMmi acTeKTH MePEXiTHOTO MPaBOCYUIS CTAIH IIpeaAMeToM mociimkeHHs H. PoxT-
Apmuasa [3, c. 18], I1. Earctpoma [4, c. 42], T. Jlagoscku [5, 37], O. Jlenr [6], E. Cotac
[7, c. 107], B. Hecteporuu [9, c. 87], C. Copoxk [10], 1 iHIIHX.

Merta nociipKeHHS MoIsATae y 31iCHeHH] IPAaBOBOTO aHAJI3y IHCTUTYTY Iepexif-
HOTO TIPABOCY/I/Is, 3’ ICYBaHHSI OCHOBHUX OCOOJIMBOCTEH MOT0 CKJIaJIOBUX CJICMCHTIB,
BHCBITJICHHS [IOBHOBa)XKEHb OPIaHiB IePKaBHOT BJIaJly Ta MICLIEBOI'O CAMOBPSILyBaHHS
IIPY 3aCTOCYBaHHI TOTO M iHILIOTO CKJIQJIOBOTO €JIEMEHTY MEPEXiTHOTO MPaBOCYIIs.

1. MATEPIAJIM TA METOIU

Jist 3aiACHEHHS TOCHI/PKeHHS OyJ10 3aCTOCOBAHO CUCTEMY METOJIIB HayKOBOTO ITi3-
HaHHS, 30KpeMa 3arajJbHOHAYKOBUH METOJ aHalli3y, IPUBATHI METOAH HAYKOBOTO
Mi3HaHHA (TOPIBHSJIBHHUM, KITBKICHOTO U SIKICHOTO aHami3y), a TaKOXK CIHelialbHO-
opuaudHi ((hopManbHO-IOPUANYHNAN, TTOPIBHSUIBHO-TIPaBOBHH). 3aranbHo(inocod-
cbKu# (YHiBepcaJIbHUI) METO[ Ii3HAHHS aBTOPKa BUKOPHUCTOBYBaJIa HA BCIX eTarax
i3HaBaJbHOTO MPOIIECY.

3a TOTIOMOTOI0 METO/y aHai3y PO3KPHUTI XapaKTepPHI 03HAKU Ta BUBUEHI OKpeMi
0COOJIMBOCTI CKJIaJJOBUX €IEMEHTIB IHCTUTYTY MEPEXiTHOTO MPAaBOCYIAS, 110 MOXKYTh
OyTH BUKOpHCTaHI B YKpaiHi. BiH HamaB 3MOTY BCTAaHOBUTH 3B’ SI30K MiX BIIPOBa-
JDKEHHAM KOHKPETHHX CKJIaJI0OBHX €JIEMEHTIB IEPEXiTHOTO MpaBoCyAs B YKpaiHi Ta
BiJTHOBJICHHSIM MOPYIICHHUX TPaB JIFOJUHU. 32 IOMOTOI0 METO/y y3arajibHeHHs chop-
MOBAHO OCHOBH TI€PEXiJHOTO NMPABOCYA/ B YKpaiHi SIK epelyMOBH [UIS IEOKyamii
YKpaiHCHKUX TEPUTOPIH Ta peiHTerpaii HaceaeHHsl.
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Meron aenykiii HafaB MOXKIIMBICTh HA OCHOBI 3araJIbHIX IHCTPYMEHTIB TIEPEXiTHO-
'O TIPaBOCY/Is, IO 32CTOCOBYBAJIMCH B CY4aCHUX KOH(IIIKTaX CBiTY, BUBECTH BUCHOBOK
LI0J10 XapaKTEePHUX O3HAK IIEPEX1AHOr0 NPaBOCy s B YKpaiHi HUISIXOM PO3TIIyMaueHHs
HOTO CKJIaJ0BHX EJIEMEHTIB, 110 € HEOOXiTHUM Il PO3YMiHHS METH IIEPEXiIHOTO Mpa-
BOCY/LJISI, SIKA TIOJISITAE y 3aXUCTI MPaB MOCTPAXKTAINX Ta BiTHOBJICHHI CIIPaBEITUBOCTI.
IHayKTHBHMI METOA Mi3HAHHS HAaJaB MOXKJIMBICTD OJEPrKaTH 3araJibHUi BUCHOBOK ILIOZI0
XapaKTepHUX O3HAK CKJIAJ0BOTO €JIEMEHTY MepeXiTHOro MpaBOCY/s — BiTHOBICHHS
cripaBeyUBOCTI. [IOpiBHSIIBHUI MeTON Ti3HAHHS HAa/JIaB MOXIIMBICTH BUSBUTH Pi3HI
MAXOIH 10 BiJIIKOAYBAaHHS ILIKO/IU JKEPTBaM KOHQIIIKTY B KpaiHax CBiTy.

Y cTarTi 3aCTOCOBYBAIUCH TAKOXK H CIICIIAIbHO-IOPUANYHI METOIH, 30KpemMa (op-
MaJIbHO-IOPUINYHUH 1 CHCTEMHO-CTPYKTYPHHUH, 5IKi OyJI0 BUKOPUCTAHO TiJ Yac po3-
POOKH Ta BUBYCHHS TEPMIHOJIOTIYHOTO armapary J1aHoi poOoTH, a caMme MpH 3’ SICyBaHH1
Ta PO3KPUTTI OCOOTMBOCTEH BCTAHOBJICHHS ICTUHU a00 MPaBO Ha MPaBAy, K CKIAI0-
BOTO €JIEMEHTY NEePEXiAHOTO MPaBOCYAIS.

HopmatuBHa 6a3a Jutst IIbOTO TOCIIKEHHSI BKITFOYA€E IPOSKTH HOPMAaTHBHO-IIPABO-
BUX akTiB YKpaiHu Ta iHTeprperauiiini aktu KoHctutyuiiinoro cyny YkpaiHu, Mix-
HapOJIHI PaBOBi JOKYMEHTH, 30KpeMa: IPOeKT 3akoHy «IIpo aepkaBHY MOITHKY mepe-
xigHoro mepiomy» [1]; Pimenns Koncturyuiitnoro Cyny Ykpainu: Bix 31 Gepesns
2015 poxy Ne 1-pni/201511], Big 5 uepBus 2019 poxy Ne3-p(1)/2019 [12], Bix 18 ueps-
a1 2020 poxy Ne 5-p(11)/2020 [13]; Pumcbkuii cTaryT Mi>KHapOTHOTO KPUMIHAIBHOTO
cyny [14].

2. PE3VJIBTATHU TA OBI'OBOPEHHS

Oco0nMBOCTI CHOTOJHIIIHBOTO CTaHy YKPATHCHKOTO CYCHIBCTBA B YMOBAX BiJKPHTOI
BilfHM Ha TepeHaX JIepKaBH MOTPEOYIOTH BIPOBAIKCHHS OCHOB TIEPEX1THOTO MPaBO-
CYILIS SIK TIEpEyMOBH JUIsl A€OKyTalii YKpaiHCbKUX TEpUTOPii Ta peinterpanii Ha-
CEJICHHSI.

[epexinae mpaBoCcymIs BKIIOUAE B ceOe Cy[O0BI Ta M03aCyI0BI MEXaHi3MH, Y TOMY
YUCIIl IePECITilyBaHHs, BIIIIKOyBaHHS 30MTKIB, BCTAHOBJICHHS ICTUHH, IHCTUTYLIAHI
pedopmu Ta moeTHAHHS BCHOTO EPEPAX0OBAHOT0. YCi 3aX0/IH, 1110 BKHBAIOTHCS, TIOBH-
HHI BIJITIOBIIaTH MI>KHAPOAHUM CTaHIapPTaM i 30008’ sI3aHHSIM.

Take nipaBoCy/I/Isl KOHIIGHTPYE yBary Ha TOMY, SIK CyCITIIbCTBA B CTaH1 MEPEXO.Ty BiJl
aBTOPUTAPHOTO MPaBIIiHH 10 AEMOKpaTii a00 Bii BOEHHOTO CTaHy O MUPY HiAXOISATh
JI0 MaCOBHUX TIOPYILICHb 3aKOHHHX TPaB JIFOIUHN Ta TyMaHITAPHOTO MpaBa, 3 TOJIOBHOIO
IIJUTIO 320€3MeUnTH Y TIOBHOMY 00CS31 CIIpaBeINBICTh, MiA3BITHICT T4 TIPUMHUPEHHS
CYCHIJIBCTBA, a TAKOXK BIJIHOBUTH collianbHy J0Bipy [7, c. 107].

BoHo 3aitmMaeThCs Ha MPaKTHIIN TIEPeIyCciM HaliCepHO3HIMTUMH TTOPYIICHHIMH 3a-
KOHHUX ITPaB KO’KHOI JIFOJMHU, i1 IKUMH MAIOThCs Ha yBa3i TOPTYPH, CTpaTH 0e3 cymy
Ta CIJIIJICTBA, HACKIILHUIBKI 3HUKHEHHS, paOCTBO, TPHUBaJe TOBiIbHE 030aBICHHS BOI,
a TaKoXX OKpeMi MIKHApOJHI 37I0YMHH, BKIIOYAIOYH T€HOLU, 3JI0YMHU MTPOTH JIIONS-
HOCTI Ta CEepHO3HI OPYIICHHS 3aKOHIB Ta 3BUYaiB, 1110 3aCTOCOBYIOTHCS IT1]1 Yac 30poii-
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HUX KOH(DITIKTIB HAIlIOHATFHOTO YM MI>KHAPOIHOTO XapaKTepy, TOOTO BOEHHI 3ITIOUMHH.
BoenHni 31m04MHM CIliJl BiAMEKOBYBaTH Bijl BiiCHKOBHUX, SIK1 € TPaBONOPYIICHHSIMHI
y cdepl HeCeHHS BICHKOBI CITY»KOM CIienialbHUMHU Cy0’€KTaMu TIpaBsa.

OCHOBHOIO METOI0 3aCTOCYBAaHHS MEPEX1AHOTO MIPABOCYAIS € 3aXUCT Ta BIJHOBIICH-
Hsl IOPYILICHHUX TIPaB MOCTPAXKIAINX, Ta, BIACHE, BCI CKIIJIOBI I[LOTO ITOHSTTS MAlOTh
KIHLEBUM ITYHKTOM JIOCSATHEHHS MoAaHoi MeTH. J{o eneMeHTIiB nmpouecy nepexiIHoro
MpaBoCy/sl OLTBLIICTH aBTOPIB BiAHOCSTH: 1) 3acy/PkeHHS BHHHUX (IIpaBoO 0coOu Ha
KapaHIiCTh 3a 3aCTOCYBaHHS MPOTH HEl MPOTUIIPABHOTO MisTHHS); 2) BiAIIKOTYBaHHS
30UTKiB (IIpaBo 0coOM Ha BiTHOBJIECHHS MOPYLICHUX MpaB); 3) IHCTUTYLIOHAJBHI pe-
hopmu (IpaBo ocoOn Ha OE3MEKYy, STKE 3a0e3MeTY€ETHCS 3aX0AaMH IITOI0 HEAOMYIICHHS
MTOBTOPY KOHQITIKTY Y MaiilOyTHROMY); 4) 30ip Ta onpriIroqHeHHs iH(pOpMaIlii mpo Bo-
€HHUH KOH(MIIKT (ITpaBo 0cOOM Ha MPaBAMBY Ta AOCTYyNHY iH(opmarito). JocuTh cxo-
KU Tiepetik OyIio 3armporioHOBaHoO Yy 3BiTi, sSikuit HamaBases Kowmicii OOH 3 mpas sro-
IMHU, a caMe, TIpaBo Ha npasny (right to know), mpaBo Ha mpaBocyns (right to justice),
mpaBo Ha pemnapariii (right to reparation) i rapanTii He moBTOpeHHs (guarantees of
non-reccurence) [8]. OTxe, 5K 6a4nMo, TepexiHe NPaBOCyAs € CKIaIHUM, Oararo-
CTYIIEHEBUM TIPOLIECOM, SIKUH CIIPSIMOBaHUH Ha 3a0e3MeueHHs paB JIOAUHH, 3a(iKco-
BaHUX SK Ha HAIIOHAIBHOMY DiBHi, TaK 1 y MXKHAPOIHHUX MPABOBUX JOKYMEHTaX.

CyTHICTb TepexiTHOTO MPaBOCYIs MOKHA BU3HAYUTH SIK HAOIp CyIOBUX Ta He-
CYIOBUX MEXaHi3MiB, sIKi IHIIIFOIOTH MTPOIIEC 3ITKHEHHS CYCITIILCTBA 3 MUHYJIUM, Y STKO-
My BizOya0csi MacoBe NOPYILEHHS MpaB JitoauHH. [lepexiaHe npaBocynas IpyHTYEThCS
Ha BIJITIOBIIAJIBHOCTI Ta BIIIKOYBaHHI 30UTKIB JKEPTBaM, 1€ CIIOCIO, IKUH BUKOPHUC-
TOBYIOTb CYCITUTBCTBA, SKi IEPEXKUIIH BiTHH, TPOMAJITHChKI KOH(DITIKTH YU aBTOPUTAPHE
MPaBJIiHHS Ta MAcOBi MOPYLICHHS MpaB JoauHu. OHAK BOHO € JIMIIE OIHUM i3 MiJ-
XOJIB, SIKI MOJKYTh 3aCTOCOBYBATHCS IS TOOYIOBH MHpY, OT’Ke HOTO MOXHA 3aCTOCO-
BYBaTH B KOMIUICKCI 3 1HIIMMU 3aco0aMu. MeTOI0 MepeXiHOTO MPaBOCYIJIsl € HE
MIOMCTa, a CIIPABEINBICTb.

[IuTaHHA BiTHOBIEHHS CIPABEUIMBOCTI IMICIS 3aKiHYEHHS 30pOMHUX KOH(IIKTIB
YH IHIIMX MPOSIBIB MaCOBOTO HACHIILCTBA ICHYE CTUIBKH K, CKUIBKH ICHYIOTH JIFOJCHKi
nuBimizanii. | SKmo Ha movaTKy icTopii JII0ACTBa ICHYBAJIO JIMIIE IIPABO CHIILHOTOY,
TO Hapa3i MOXHa CKa3aTH, 10 CyCIUILCTBO 3MiHIOE CBOI MpiopuTeTu. Po3ymiroun, mo
CydacHa ITOJITHYHA, TPaBOBa, CKOHOMIYHA CBITOBI CHCTEMH IMTOOYIOBAHI TAKHM YHHOM,
IO paJyKajbHa IOMCTA BUHYBATLSIM y BUMHEHOMY HACHJIbCTBI UM 3JI0YMHAX HEMOX-
nBa (THM OlJTbIle, CyBOpE BU3HAYCHHS IIOHATH BUHYBATIIS Ta JKEPTBU HE BPAXOBYE BCIX
MOYKJIUBUX aCIIeKTiB), 0OCHOBHA (PYHKIIisI IEPEX1THOTO MPABOCYIA MTOJISTAE Y 3IMCHEH-
Hi mpaBocyast Ta 3a0e3medeHHi neBHo1 GopMHU BiHOBIIGHHS MiCHsl KaXJIMBOTO Ha-
CHJIbCTBA (30pOHHIX KOH(ITIKTIB, TUKTATyPH, MACOBHX ITOPYIIICHB IIPaB JIFOIUHH TOIIIO).
Bomo € iHcTpyMeHTOM NIEBHOT colianbHOi TpaHchopMarii i IpyHTYEThCS Ha IPHUITYILCH-
Hi, IO CYCIiIBCTBA MOBUHHI MPOTHCTOSITH MHHYJIUM 3JIOBKHUBAHHSIM, 1100 3MHPHUTHUCS
31 CBOIM MUHYIUM 1 pyxarucs fnami. Ha BiaMiHy BiJl mapaaurM MHHYIIOTO, IIEPEXiTHe
MPaBOCY/JIsl MEHIIIE 30CEPEIKYETHCS Ha KPUBAHUKAX 1 O1IbIIe — HA MOCTPaKJATHUX.
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Po3mymyroun HaJ IpaKTUYHUM 3aCTOCYBaHHSAM JaHOI KOHLEMLIi, MOJKHA 3pO0UTH
BHCHOBOK, IIJ0 BOHA Ma€ JIeKiJibKa acrekTiB. [lo-nepire, KpuMiHaibHa TIEpeciiyBaHHs
BuHHUX. llepiue, mo cnagae Ha TyMKy IpU po3AyMax IIPO BiJHOBJICHHS CIIpaBeyIn-
BOCTI — II€ MPUTATHEHHS JI0 BiJIIOBIIaJIbHOCTI BUHHKX Ta BiJIHOBIICHHS BEPXOBEHCTBA
npasa. B oMy NOBHUHHI PUIIMaTH y4acTh CyJOBiI cHCTeMHU (MIKHApPOJHI YM HAIlio-
HaJbHi). CripaBeNTUBUH BIIKPUTHH CYIOBHUH MTPOIIEC, X0Ua 1HOI 1 HE 3/IaTeH BraMyBa-
TH CyCIIJIbHY JKary MOMCTH, HAaTOMICTb ITOBEPTA€E CYCIUILCTBO JI0 OallaHCy, HE NAl0uu
MUHYJIMM JKEPTBAM CAMHUM CTaTH KpuUBIHUKaMu. OTke, HalicepHo3HIINM apryMEeHTOM
MPOTH KapHOTO MPaBOCYAAs MiC/si MaCOBOTO HACHUIILCTBA € APTyMEHT «IPaBOCYIISL
repeMoXIpsDy. OqHAK TP 3aCTOCYBaHHI MMIXOMIB «IIEPEMOXKEITh 3aBKIN TIPABUI» Ta
«TEePEMOXIIIB HE CYIATh», HE BAACTHCS Hi BIAHOBUTH IMOPYIIEHI MpaBa, Hi 3a00IrTH
HOBHM TIOPYIICHHSIM.

Jpyrum acriekToMm, sIKiil BOa9aeThCsl B KOHIICTIIIIT TTePEeXiTHOTO MTPaBOCYIIS, € Bil-
LIKOYBaHHS ILIKOJIM XKepTBaM KoHQikTy. [Ipy BiamKoyBaHHI HOBUHHA BPaXOBYBaTH-
csl SIK MaTepiaibHa, Tak 1 MopaiibHa mKoaa. Huvmu moxyTs Oyt penapartii, piHaHCOBI
YU CUMBOJIIYHI, CIIEI[iaIbHI IPOTPAMH M ITPUMKH PaHIIIe ypaKeHUX CIIOTB HACEICHHS
ta iHme. [dani Aii moBUHHI OyTH HAIIeHI Ha MiATPUMKY KEpTB, iX MaTepiaJbHOrO
CTaHOBHIIIA T4 MOPAIBHOTO (T1HOCTI), TOOTO 3a0€3MevuyBaTH BiTHOBICHHS IIOPYIIEHIX
npaB. Taki BiAMIKOXYyBaHHS JAIOTh HIAHC JESKUAM JIIOJSIM Ha HOBE JKUTTS, MOKJIMBICTh
TTOYaTH IIOCH 3 ITOYATKy Ta IMMOTyBaTUCS B O€3Melli, OyTH 3aXHUIIEHUMHU.

B ykpaiHcbKiil Mozesni nepexijHOro MpaBoCys ClIiJi OKPEMO 3BEpHYTH yBary Ha
BiZTHOBIICHHS TIPaB BHYTPINIHBO MEPEMilIEHUX OCi0, 10 OyaH No30aBlIeHHI ITEHCITHNX
BHILJIAT ITiCTIS TOYATKYy BiiftHH B Ykpaini y 2014 porii y 3B’3Ky 3 CKacyaHHSIM Jiii JTOBiJI-
KM BHYTPIIIHBO TEpEeMillleH0T 0coOM Ha miicTaBi iHdopMarlii Ipo BiJICYyTHICTh 0co0U
moHan 60 AHIB 3a MicieM ii IpoKuBaHHS Ha Teputopii Ykpainu. [licis 3BepHEHHS
TAaKUMH 0CO0aMHU 13 3as1BaMH PO OTPUMAaHHS HOBHX JJOBIJJOK 0 OPraHiB COLiaJIbHOTO
3aXHUCTY, IIPO TOHOBJICHHS BUIUIATH TIEHCIH 0 MMEHCIHHIX OpraHiB, 13 T030BaMH JI0 CYILY,
MIEHCIHHI BUIIATH BiTHOBIIOBAIUCH, ITPOTE MEHCIHHI BUILIATH 32 TIEPiOIN HECIUIaTH
(hakTHYHO HEe BUIJIAYyBaJIUCh, OCKIIBKH HA CHOTOJHI HE MepeadadeHnii OKpeMuil 1o-
PAIOK BUTUIATH Takoi 3a00proBaHoCTi. ChOTOMHI CKIIAAAETHCS CUTYAIlis, KOJIU TEPHUTO-
pianbHi migposainu Ilenciiinoro Gonay YkpaiHu MaroTb 3a00proBaHiCTh MO BHILIATI
MEHCIHUX BUILIAT, TPOTE Y 3B SA3KY 3 BIZICYTHICTIO OKPEMOTO MOPSIIKY BUILIATH TaKOi
3a00proBaHOCTI, MOPYIIIEHE TPABO BHYTPIIIHBO MEPEMIIIEHUX 0Ci0 HE MOXKe OyTH Bij-
HOBJIICHO.

VY Pimennsx Koncrurynifinoro Cyny Ykpaiau Big 31 6epesns 2015 poky
Ne 1-pn/2015 [11], Bix 5 wepBHsa 2019 poxy Ne3-p(1)/2019 [12], Big 18 uepBHs
2020 poky Ne 5-p(1I)/2020 [13] Cyn Haromocus, 0 caMme MPaBOBI BU3HAYCHICTH Ta
nepeadadyBaHicTh BUCTYNAIOTh CKJIaI0OBUMH €JIEMEHTAa IPUHLUITY BEPXOBEHCTBA ITpa-
Ba. 3a3HauYCHI CKJIA/IOBI HAJIAIOTh YYaCHUKAM ITPABOBHX BiJHOCUH BIICBHEHICTh Y CBOIX
3aKOHHHX OUIKyBaHHSIX, IO 1X cy0’€KTHBHE MpaBo Oyie peaizoBaHO B TOBHOMY 00-
ca3i. FOpuanyHa BU3HAUSHICTh epe0adae BTIJICHHS JIETITHMHHUX O4iKyBaHb Y 3aKOHO-
@
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MIpHOMY B3a€MO3B’ 3Ky ITPABOMIpHOT TTOBEIHKM CY0’ €KTIiB IpaBa Ta 3a3/1aJeriap e-
pendadeHnX IMOBIPHUX HACTIJIKIB y BUDVISI JOCATHEHHS 0a)KaHOTO pe3yJbTarTy.

Konmemnirist BepxoBeHCTBA IIpaBa B YKpaiHi 0a3yeThcs Ha TBOX 3acagaX KOHCTHTY-
LIAHOTO JIay: TepIia 3acajia — [ie BU3HABATH BEPXOBEHCTBO MpaBa B YKpaiHi (YMOBHO
MeBHA LIHHICTB, iJiealr), Jpyra — peaxi30ByBaTH BUMOTH BEPXOBEHCTBA TpaBa, 00
MIPUHIIATI PEabHO JTisB B YKpaiHi (MpaKTHYHI YUHHHUKH, 10 HAJAIOTh MOYIIUBICTH JI0-
CSITHYTH PEaJbHOTO Pe3yJbTaTy, BAMOTH Ji€BOCTI, €PEKTUBHOCTI Ta MPAaKTHYHOI 3Ha-
gymocTi). Jpyra 3acaga peamizyeTbes y AepKaBHUX Ta HEIEPKaBHUX 1HCTUTYTaxX
i mponenypax, siki CTBOPIOIOTh peajibHi YMOBU BOJIOAIHHS JTFOAMHOIO JIFOICHKOIO Tiji-
HICTIO, 31aTHICTh 3aXUCTUTH ce0€ BiJl CBABLILIA IEPKaBH, HE3aKOHHUX ITOCATaHb 3 OOKY
IHIIMX cy0’€KTIB mpasa.

BincyTHicTh nmopsiiKy BUIIIaTH 3a00proBaHOCTI MO IEHCIHHUM BUILIATaM BHYTPilll-
HBO TIEpeMileHuM 0cobam Ta He mpuiHATTI KabineToM MiHicTpiB YKpaiHU IIHOTO
MOPSAKY A0 TENepillHbOro 4acy MPU3BOAMTE JO HEMOXKIMBOCTI peanizalii npasa Ha
MEHCIHHI BUITIATH, IO € TIOPYIICHHSIM PUHIIAITY BEPXOBCHCTBA IpaBa. BiHOBICHHS
IIpaB BHYTPIIIHBO MEPEMIIICHUX 0Ci0 Ha TIEHCIHHI BUITJIATH BiIOYAETTCS HE 3 MOMEHTY
yXBaJICHHS pillleHb Cy/y, He 3 MOMEHTY HapaxyBaHHs 1M EHCIMHUX BUIUIAT, a 3 MOMCH-
Ty (haKTUIHOI BUTUIATH 3a00prOBaHOCTI NEHCIHHUMHU OpTaHaMHu YKpaiHu.

HacTynHoto ckiiaoBor0 MOXKHA 3a3HAUUTH BCTAHOBJICHHS iCTUHH 200 MpaBo Ha
npaBay. 30MpaHHs MPaBAX PO MUHYJIE, 3MIJICHHS )KEPTB Yepe3 MPUMUPEHHS Ta KOJIEK-
TUBHY IaM’SITh — BCE 1I¢ € BYKIMBUMH e€TaraMu BifgOymnoBu rpoman. Jlana ckiagosa
€ BKpail B)KJIMBOIO, OCKIIBKH CamMe BOHA JIOTIOMArae 3 OJ{Hi€i CTOPOHU PO3KPUTH MpPHU-
YMHU Ta PUBOJIU BiTIOBIHUX TO/Ii/, BUBYMTH Ta 3aI1aM’ SITATH CBOIO i1CTOPit0, BUHECTH
3 Hel YpOKHM Ha Mai0yTHE, aOu 3armo0irTH MOBTOPEHHIO BiAMoBiqHUX nofii. [IpaBo-
CYIUISl B TAHUX BHITaJKaX Ma€e OyTH TaKOXK CIIPSMOBaHe Ha BUTIPABJICHHS IOMHUIIOK, a HE
MPOCTO Ha MOKapaHHs BUHHOTO! A 3 iHIIOT — Ii3HATHCS PO KOHKPETHI BUITAJKH IO-
PYIIEHHS MPaB JIIOIUHH, ITPO KOHKPETHUX MOCTPAXKTAINX Ta IIPOBECTH 1X peadimiTariiio.

I ocranHBOIO CKIIAZIOBOTO, O3 SKOT HEMA€E CEHCY B YCiX MOIMEPeHIX CKIAI0BUX Ta
B KOHIIETIii IepeXiIHOTO MPaBOCY/AJIS B3arali, [ie IHCTUTYLilHI pedopMH, sIKi TapaH-
TyBaTUMYTb, IO TOAIOHUI KOH(ITIKT HEe TOBTOPUTHCA. Pedhopmu moBuHHI OyTH CITpsi-
MOBaHI Ha BPETYJIIOBaHHS CKOHOMIYHOI, MOJITUYHOI, COI[iaIbHOT HEeCTIPaBEIIUBOCTI,
sKa MOTJIa CTaTh MPUYUHOI0 KOHQIIKTY. Po30yn0Ba cripaBesimBOro Ta cTadijapHOTO
(HACKIIBKH 1€ MOXKITUBO B Cy4YaCHOMY CBITi) CYCIIUILCTBA CTAHE TAPAHTIEIO SIK IS )KEPTB
KOH(QUTIKTY, TaK 1 JJIs iHIIHX Cy0’ €KTIB.

IcHye psi OinbIr eTadbHUX MUTAHB MIOI0 MEXaHI3MYy MPOIIECY peai3allii BiTHOB-
JICHHSI Ta 3aXUCTY MOPYIICHHUX NPaB, sIKi € JOCUTh AUCKYCIHHUMH Y Cy4aCHHX HayKOBHX
Konax. JIoCcUTh mikaBUM € 3aXHCT 1] 9ac MePeXiJHOTO IPABOCYAII HE JTUIIIE TTOTEPITi-
JUX, alie i o0BMHYBaveHuX. [lepeximHe mpaBoCyAis Ma€e CIIUPATUCS HA TIPABOBI MPUH-
LMY JIOLIJIBHOCTI Ta PO3YMHOCTI, a HE Ha MOJITHYHI iHTepecH niepeMoxIiiB. HeoOxi-
HO HAroJIONIyBaTH Ha JBOCTOPOHHOCTI IPOIIECY MEPEXiTHOTO MPABOCYIAS, y IKOMY
mpaBa Ta 000B’A3KM MarOTh OyTH a/IeKBaTHO PO3MOALICHI MK MEPEMOXKIISIMU, BUHY-
L ]
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BaTISIMH, JKEPTBaMHU KOH(MITIKTY. Y KOHTEKCTI I[bOTO, BiJIpa3y IOCTA€ MUTAHHS, 32 SKi
came 3JI0YMHH HEeOoOXiJJHEe CyBOpE MPHUTATHEHHS 0 KPUMiHAJIBHOI BiINOBIJaIbHOCTI,
a SKi MOXYTh ITIIATaTH aMHICTIT y pamMKax cruerudiku BeeHHsS BOEHHUX miit. Tak
MinicrepcTBO YKpaiHu 3 MUTaHb PeiHTErpaii TAMYacoBO OKYIIOBaHUX TEPUTOPiH BU-
3HAYMIIO, 110 HE MIAraTUMYTh aMHICTIT 0COOH, SIKI BUMHHIIA 3JIOYMHU BU3HAYCHI
crarreto 5 Pumcrkoro craryty MikHapogHOTO KprMiHAIBHOTO cyay [ 14] (3mounH re-
HOIIU/TY, 37I0YMHH [TPOTH JIFOISTHOCTI TOIIO), YMUCHI TSDKKI T2 0COOIMBO TSKKI 3JI0UHMHHU.

Buknukae 6araro muTaHp TIOPUIHUAN MiAXIT 0 TPAH3UTUBHOTO TEPIOTY, SIKHMA
IPYHTY€ETBHCSI HA TAPMOHIMHOMY MO€JHAHHI MDKHAPOAHUX Ta HAllIOHAJBHHUX 3aXOIiB,
TaKMX AK 3aJTy4eHHS MDKHAPOTHUX 1 MICIIEBUX CY/IIB Ta MPABHUKIB JI0 TPABOBOTO ype-
I'YJIIOBaHHS. 3arajoM LeH miaxia cipuiiMaeTbesl MO3UTUBHO HAYKOBISIMU Ha TJI1 3araib-
HUX IpolieciB To0aizalii, iHTerpaiii, a TaKo)X HEMOPYIIHOCTI i71ealiB KOJIEKTUBHOT
6e3nexu y €sporri. [Ipore, 3a3HaueHnit miaxin Mae psiji CyTTEBUX HEMOIIKIB, 30KpeMa,
mpodnema y3rofKeHHsl HOpM MDXKHApPOIHOTO 1 HAalllOHaJIbHOTO TIpaBa, HEeIOKOMILIEKTO-
BaHICTh, HeJJO(piHAHCYBAaHHS KOMICIH, III0 YTBOPIOIOTHCA, a TAKOXK, CYITPOTHB Ha MICIISIX
3 00Ky TrpoMajsiH KpaiHu. ['iopuaHui miaxig Moxe OyTH e(EeKTUBHUM, aJKe i Jac
BiJTHOBJICHHSI [TPaB JIIOJIMHU Y MOCTKOH(IIKTHUH NIEpiof MU CITUPAEMOCS HE TIJIbKU Ha
KoncruTyiii nepxaB, ane if Ha Mi>KHAPOJIHI PABOBI CTAHAAPTH, & TAKOXK MIXKHAPOTHY
MIPaKTHKY, a, 0TXKeE, € JOTTYHUM 3aJTyYeHHS IHO3EMHHX Ta MiKHapOoIHUX (axiBuiB. [Ipo-
Te, Y TIpoIeci TiIOPUIHOTO IMiaX0ay HeoOXiTHO BpaxoByBaTH reorpadidi, eKOHOMIUHI,
MOJITHYHI, COLIOKYIBTYPHI, MEHTaJIbHI Ta 1HII1 YUHHUKN OKPEMOT IepKaBH.

HatliBaxmuBIIIMM 3aBIaHHSIM € pO3p00Ka KOHIICTIIIT TePeXiTHOTO MPABOCY/IIs, KA
BpaxXoOBYy€ MPABOBi ACMIEKTH MOKapaHHS BUHHMX 32 BIHCHKOBI 3II0YMHHI JisTHHS, TTOPY-
LICHHS NpaB JIIOAWHU Ta peraparii xepTB. Take mpaBocyas MOKIMKAaHE BOIHOYAC
BIJHOBUTH TiTHICTH MOCTPAKIAIHNX, TTOCTYIOBO CHOPMYBATH B3aEMHY TOBIpY MiX
rpyInamH, o y KOH(IIKTI, 1 CIPUATH IHCTUTYLIIHAM 3MiHaM, sIKi HeoOXiaHi A dop-
MyBaHHS HOBHUX B3a€EMOBITHOCHH cepell HaceneHHs. Lle moTpiGHo, mob yTBepamIocs
BEPXOBEHCTBO IIPaBa B yMOBAX BIZIMOBHM BiJ PAKTHK, SKi POOJISATH MOXKIIMBOIO TIOBHY
a00 yacTKOBY O€3KapHICTh.

MOHITOPHHT HOpYIIEHb IPaB JIIOAWHU Ta poOOTa 3 IX HENOMYILIEHHS € 3HAYHOIO
YaCTUHOIO PO3BUTKY KOHLIEMIIT mepexiaHoro npaBocyas. Sk mpodiaemu Ta cKiaIHoc-
Ti, IO CYTIPOBOIKYIOTH PO3BUTOK JIAHOT KOHIICTIIIIT, MO’KHA BIJI3HAYNTH HU3bKY MEpe/i-
0a4yBaHICTh PO3BUTKY CHTYaIlii B PETiOHi, CKJIAHOIII 13 3aKOHO/IaBCTBOM Ta KPaHHIO
YCKIIQIHEHICTh POOOTH CIOCTEpiradiB Ha HEKOHTPOJILOBaHUX TepUTOPisiX. DakTh mo-
pyueHb QiKCylThCA, aje 4acTo He PO3CHIAYIOThCS, 0 YCKIAAHIOE K MOJabIlIe
OTpUMaHHS iHpopMarlii, Tax i BiTHOBICHHS CIIPABEJIUBOCTI Ta AiaJIoT MK CTOPOHAMH.

[IpakTrka mokasye, o BHOIp CYCIUILCTBA MIBUIIIE OyIe pe3yIbTaTHBHUM, SKIIO
BiH Oyne 0a3yBaTHCs Ha CEpHO3HOMY BHBYECHHI MMONEPEIHBOTO0 MI>KHAPOAHOTO Ta Ha-
IIOHAIBEHOTO A0CBiAy. Take T0CHiHKYBaHHS 3HHKYE MOKITHBICTh TOBTOPEHHS MOXKITH-
BHX MTOMUJIOK, SIKUX TTEPEXiHI CYCIiIbCTBA HE IIOBUHHI JOMyCKaTH. AKTUBHI KOHCYITh-
Talii 3 rpynaMu KepTB Ta TPOMAJICHKICTIO, @ TAKOXK X y4acTh € e OJHUM BaKJIHMBUM
@

61



Bicuuk Hauionaabnoi akagemii npasosux nayk Yxpainu Tom 29, Ne 4, 2022

(bakTopoM. be3 maHWX KOHCYNBTAIlill Ta y4acTi, IMOBIPHICTb CTBOpEHHS Ta (PyHKITiO-
HYBaHHS HaIIIHOT Ta pe3yJIbTaTUBHOT MOMITHKU MPABOCYS MEPEXITHOTO MEePioay
CYTT€BO 3HMXKYETHCA [9, ¢. 87].

BUCHOBKH

OTxe, poOMMO BHCHOBOK, 1110 MEpeXiJHEe MPABOCYAJS € HUISAXOM 10 NPUMHUPEHHS,
Mepexoy 10 AEMOKPAaTHYHOTO PEXKUMY, TOI0JIAHHS HETaTUBHUX HACHI/IKIB, BCTAHOB-
JICHHS Ta YKPIIUIEHHSI MUPY Ta 3arajbHOI O€311eKH JII0ACTBA, OTpelye 3HAYHNX 3YCHIIb
SIK Y IPaKTUYHIH, TaK 1 y TEOPETUUHIN TUIOIMIKHI.

[IpaBocynnsa mepexiTHOTO Mepiofy aHAI3y€EThCS SIK KOMIUIEKCHUM MeXaHi3M, 110
JI03BOIISIE€ Y TIOBHOMY 00cs3i 0e3 KOH(PpOHTAIlii IepelTH BiJ CTaHy BiHH 1O CTaHY
MUpA, BiJl aBTOPUTAPHOT MOJIITHYHOI CHCTEMH, SIKa HE BU3HAE BEPXOBEHCTBA MPABOBOT
CHCTEMH, IO IEMOKPATHYHOI'0 PEXXUMY, 110 [IOBAXKAE IIpaBa JIIoAUHY. Pi3Hi 3axoau npu
peatizanii mpaBoCyas MepPeXiIHOTo Mepioay HaHOIbIL pe3yIbTaTHBHI KOJIU BOHHU J10-
MTOBHIOIOTH OJTHE OHOTO y Mipy 1X 3aTpeOyBaHOCTI CYCIIIBCTBOM Y MeKaX KOHKPETHO-
'O MEPEXiTHOrO KOHTEKCTY.

CphOroiHi He MOYKHA TOBOPUTH TIPO MOXIJIMBICTh ICHYBaHHS €IMHOI MOJIEII MOJI0-
JIaHHS HAacliAKIB BifHM y MUHYJIOMY, MaCOBHX Ta CUCTEMaTHYHMX 3JI0BKMBaHb Opra-
HaMH JIep>KaBHOI BIaJy B aBTOPUTAPHUX Ta TOTAJITapHUX KpaiHax. KoxxHuil Bunamox
Ta KOH(MITIKT € YHIKaJIFHUM Ta HEIIOBTOPHUM, OTKE KOHKPETHE CYCITUTLCTBO Ma€e 00HU-
paru cBoro BiacHy mozens [10, c. 86].

VY Oynb-sSIKOMY KOHTEKCTI, peasi3allisi KOMIICKCHOI IporpamMu pernaparii, sika € pe-
aKIi€l0 Ha MACOBI MOPYLICHHS, SIKi 3a4EIIIN AECATKU TUCSY JIIOAEH, BUMAraroTh CHJIb-
HOT MOJIITUYHOT Ta OIOKETHOT MOJIITUKY JIep:kaBu. Take 3000B’13aHHS MIOBUHHO 0a3y-
BaTHCS HA CIIUIBHOMY YSIBJICHHI IIPO T€, SIK CKJIAAa€ThCs KpaiHa, K 0aunTh CBOE MUHY-
ne. Biitna B YkpaiHi npusBena A0 BENUKOT KUIBKICTh MOPYLIEHb 3aKOHHUX IMPaB
JIIOIMHU Ta HOPM MIXKHapOJHOTO TYMaHITapHOTO TIpaBa, MPUIOMY Ili TOPYIIEHHS, X04
1 pi3HOIO Mipoto, ajne crerudivni 1 Beix perionis. O0’ekTHBHA, BceOiuHa (ikcaris
Ta PO3CIiyBaHHS LMX MOPYLICHb TIOBUHHI I1epe0yBaTH y CIIUCKY MPIOPUTETIB y KOH-
TEKCTi BITHOBJICHHS HOPMAJIBHOTO KHUTTS KPaiHH.

Bynp-sikuii KOH(IIKT CTaBUTH Mepe] CyCHiIbCTBOM CKIIAAHI MUTAHHS HE TLIbKH,
TIOKH BiH TPUBAE, a i 10 3aBepIicHA0. OMHAK HABYAIOYHCH HA IIOMIJIKAX MOTICPETHIH
MOKOJIiHb, JOAEPKYIOUHUCH IPUHLHITIB CIIPABEAIUBOCTI, 00’ €KTUBHOCTI Ta MPOIOPIIiii-
HOCTI, a TAKOXX TPUITYCKAI0YH Ta Niepe0avyatody HaCII KU BJIaCHUX i, MOKHA ILIBU/I-
1€ BIOPATHUCS 3 HOro HACJIiKaMH1 Ta 3al00irTH HOBUM JIMXaM.

BaxxinBo Takok 3a0€31eYUTH MOCTIHHY KOMYHIKAIIO Cepejl MPAKTHYHKUX Ta HAYKO-
BHX (DaxiBIIiB y Tary3i MepexiqHOTO MPaBOCYAIs Isl OOMiHY 3HaHb Ta MipKyBaHb IIOI0
LUISIXIB MOAAJIBIIOT AEMOKpaTH3alii, MUpoOynyBaHHs Ta 60poThOH 3 Kopynuiero. Lei
IPOIIeC Ma€ CYTTEBE 3HAUCHHS JIJIsl CTBOPEHHS MOIITHKH, sika OyJie OJIHOYAaCHO peaic-
TUYHOIO Ta BCEOCSDKHOIO. 3PEIITOI0, OCKUIBKH MEPeXifiHe MPaBOCYAIs BBAXKAETHCS
BiJIHOCHO HOBOIO 00JIaCTIO, ICHY€E HEOOX1IHICTh IOCTIHHOTO MMPAKTHYHOTO OI[IHFOBAHHS
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BIUTMBOBOCTI Ta €(PEKTUBHOCTI HOTO CKJIAJOBHUX €IEMCHTIB Ha TTO3UTHUBHE BHPIMICHHS
koH(umikTy. Take OLiHIOBaHHS AOMOMOXE NOOYIYBaTH Pe3yJbTaTUBHY IOJIITHKY JO-
CsITHeHHs1 Oe3rmocepeIHbOT METH — HaJIaHHS BIALIKOYBaHHS KepTBaM, a TAKOX JIOBrO-
CTPOKOBHUX ILIIJIEH — MHPY, IEMOKpATH3aIlil Ta IPUMHUPEHHS.
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3ATAABHO/IO3BIABHHUH TUIT FOPUJUYHOIO PETYAKOBAHHS
I TIPAKTUKA KOHCTUTYUIHHOTIO CYAY YKPAIHU

Anomauin. Mema oanoi pobomu nonsieae y 8useieHHi 0OPUOUYHUX 3aC00i6 3a0e3neueHHs. 6epX0o-
8EHCMBA NPABA MA OOCHIONCEHHT ITHCMUMYYIUHOIL PO KOHCIMUMYYIUHO20 CYOOUUHCMEA ) YbOMY
npoyeci. 3’ac08aH0 THCMPYMEHMANbHUL NOMEHYIAN 3a2albHO0036i16H020 MUNY OPUOUUHO2O
peeynosanis 05 peanizayii ioei npagosnadds 3a2aiom ma npagooodMeNcy8aIbHOi OisIbHOCI
30KpeMa, Ik maxux, wo nepebysaoms nio ONiko 0peany KOHCmumyyiiuHol iopucouxyii. B xooi
ananizy piwenv Koncmumyyiiinozo Cyoy Ykpainu na npeomem eapanmyeanhs npas i c60600
¢y ’exmie npasa 6CMAHOBILEHO NPOABU 342ATbHO0038IIbHO20 MUNY IOPUOUUHO2O Pe2YII0BAHHSL:
1) smicmosnuil (npaea/c60600u, 3aKoHHI iHmepecu ocobu ma iHwux cyb ekmis, ix niocmasHi
obmedcennsi); 2) popmanvruil (ropuduuni 003601uU, WOPUOUUHI 30008 3Y6aAHHS | IOPUOUYHI 3a-
OOpPOHU, AKI CAMOCMIIIHO AO0 Yy NeBHOMY CNIBBIOHOUIEHHT CKAA0AMb KOHCIMPYKYIIO 3A2abHO20
0o3601y). Buaeneno ma oxapaxmepuszosano cghepu maxo2o pe2yno8aHHs: a) npeomemny, saKa
BuU3HAYACMbCA Yepe3 06 ckmusayilo c60600u ma ii Konkpemuzayilo y cyo eKmusHux npasax,
0) QyHKYyiOHATbHY, 00YMOGNEHY PIHUMU CROCOOAMU 30IUCHEHHS C80000U, 3A0EKN1APOSAHUMU
Koncmumyyitinum Cyoom Yrpainu; 6) cy6’ekmuy, uo oxXonuoe ne auuie OKpemux Qisutnux
ocib, a  iHwux cyb’exmie npasa (noaimuuni napmii, 2pomacceKi opeanizayii, Yxpaincokuii
Hapoo) i cnonyKae 00CHIONCYSBamu KOHKYPEHYII0 3a2albHUX 00360168 yux cyo ckmis. OOIpyH-
L ]
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MOBAHO MONCIUBOCT KOHCIPYKYIL 3A2aNbH020 003601y (IOpUOUUHUX 003801116, 30008 3Y8AHD,
3a60poH, wo 30ammi 8UKOHY8amu yHKYII0 0bMmedcysadis, niocunosayis, eapanmiil c60600u)
6 sikocmi 000amkogoi memodonoeii oyiniosanns Koncmumyyitinum Cydom Yxpainu cymuicro-
20 3micmy npas i c600600 cy6’€kmie npasa 3 Memoio 020 MAKCUMAIbHO20 30epedcents i 3a-
xucniy

Kuarouosi ciioBa: c60600a, npasa i c60600u, Hapooo61adost, npasoodMediCy8aIbHA OLIbHICY,
1opuduuni 3acobu, Koncmumyyiiunuii Cyo Yxpainu
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GENERAL PERMISSIVE TYPE OF LEGAL REGULATION
AND PRACTICE OF THE CONSTITUTIONAL COURT OF UKRAINE

Abstract. The purpose of this work is to identify legal means of ensuring the rule of law and to
study the institutional role of constitutional justice in this process. The instrumental potential
of the general permissive type of legal regulation for the implementation of the idea of rule of
law in general and law-limiting activity in particular as being under the care of the body of
constitutional jurisdiction has been clarified. In the course of the analysis of the decisions of
the Constitutional Court of Ukraine on the subject of guaranteeing the rights and freedoms of
subjects of law, manifestations of the general permissive type of legal regulation were estab-
lished: 1) substantive (rights / freedoms, legal interests of the individual and other subjects, their
grounds for limitation), 2) formal (legal permits, legal obligations and legal prohibitions, in-
dependently or in a certain ratio, constituting the construction of a general permit). The areas
of such regulation are identified and characterized: a) subject, defined through the objectifica-
tion of freedom and its concretization in subjective rights; b) functional, due to different ways
of exercising freedom, declared by the Constitutional Court of Ukraine; c) subjective, which
includes not only individuals but also other legal entities (political parties, public organizations,
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Ukrainian people) and encourages the study of the competition between the general permissions
of these subjects. Possibilities of obtaining a general permit (legal authorization, obligations,
prohibitions that allow for the function of limitation, reinforcement, guarantees of freedom) as
additional methodology for the Constitutional Court of Ukraine to assess the essence of the
rights and freedoms of legal entities with a view to their maximum preservation and protection
are substantiated

Keywords: freedom, rights and freedoms, democracy, law-limiting activity, legal means, the
Constitutional Court of Ukraine

BCTVYII

Inest rpoMaIsTHCHKOTO CYCHIBCTBA SIK CIUIBHOTH BUTBHUX 1 PIBHONIPABHUX CyO’€KTIB
CYCHUIBHHMX BIJIHOCHH, IIIO Peai3yloTh CBOT IHTEPECH B YMOBaX iCHYIOYOTO MpPaBo-
MopsiJIKy, HaOyJ1a 0COOJIIMBOTO 3HAYCHHS JIJIs YKpainu B niepioa Pepostornii [igHoCT,
KOJIM Ha 3aXMCT IMBUII3AIIfHUX MIHHOCTEH CTalM OKpeMi TPOMaIsiHM Ta iX pi3HO-
MaHiTHI 00’ eHanHs [1]. OCKUJIbKY KOHIIGIIIIS TAKOTO CYCHIIhCTBA OB’ si3aHa Ha-
camrepe/i 3 MOKIIMBHMH MPOSIBAMU CBOOO/IN YYaCHUKIB CYCHUIBHUX MPOIIECiB, aKTH-
Bi3ali€r0 MpUBAaTHO-IPABOBHUX BiJHOCHH, TO B apceHasi MO3UTUBHOIO MpaBa
NoTpiOHO BiHAWTH HeoOXiqHI 3aco0m 3a0e3eueHHs Takol aBTOHOMHOCTI (He3aJIex-
HOCTI BiJl IepkaBu). SIK BUJA€ThCS, TaKy (QYHKIIIIO 31aTHII BUKOHATH iIHCTPyMEHTAa-
piii 3aranbHOIO3BIILHOTO TUIY FOpUANYHOTO perymoBanHs (mani — 3[TIOP), skuii
MO03HAYAIOTh BiJOMOIO (POPMYJIIOI0: «JI03BOJICHO YyCe, 10 HE 3a00POHEHO 3aKOHOMY.
Moro cyTHIiCTh BUILTHBA€E 3 OCHOBHOTO NMPU3HAYECHHS — CIIPUATH MaKCUMaIbHil pea-
JIi3arii TpUpPOJIU JOUHH, K ICTOTH BUIBHOI, 1110 Y CTOCYHKAX 13 JIep’KaBOIO rOTOBA,
3 0THOTO OOKY, Bi/ICTOIOBATH CBOIO TiAHICTH, (POPMYIIIOBATH BUMOTH i JOOMBATHCS iX
BUKOHAHHS, a 3 JJPYroro — NpUiMaTH BIIMOBIJAJbHICTh 32 CBOE KUTTS Ta HKUTTS
CBOiX ONM3BKUX, 1HILIIOBATH, CTBOPIOBATH, 3a0e31euyBaTu 100po0yT, BUCOKHIA piBEHb
MaTepiaibHOTO Ta JYXOBHOTO JKUTTSI, Y3TOJKYyBaTH CBOT IHTEPECH 3 TAKUMH K 1HTEp-
ecaMU 1HIIUX JIIo/eH, a TAKOXK IHTEpecaMu CyCIiJIbCTBA 3arajoM i IepiKaBu.

He BunaakoBo cyuacHa IopuIndHa IPAKTHKA IEMOHCTPYE TOTOBHICTH Bi/IOBIIaTH
HOBHM CYCITIIBHUM BUKJIMKaM: MOKHA 3yCTPITH BCE MNP, TOPIBHIHO 3 YCTAICHUMHU
MMO3UTHBICTCHKUMH, YSIBIICHHSI TIPO MIPABOBI IIHHOCTI, FOPUAMYHY JI03BOJICHICTh, chepy
Ta MEKI FOPUMYHOTO PETYIIOBaHHS, SIK-0T: 1) BU3HAHHS, 110 ITpaBa Ta CBOOOIH JFOTHU-
HU € MPUPOJIHIMU 32 TIOXO/DKECHHSIM, a caMa JIFoJIMHA € 1 ckapOOM, JIFOJIChKa TiHICTh
JISKUTHh B OCHOBI KOHCTUTYIIIMHOTO Jaay YKpaiHu, a 000B’SI30K JiepKaBH 3a0e3mneuy-
BaTH 11 OXOPOHY Ta 3aXUCT BUIUIMBAE 13 CT. 3 KoHcTuTymii Ykpainu Ta mokiajaeHo Ha
BCiX cy0’ekTiB myOmiuHOi Biaaju [2]; 2) BU3SHAHHS, 1110 KOHIICTI[i HEBUUEPITHOCTI
JOKepell IIUBUILHOTO TpaBa rnependadae (3a yMOBU BIJICYTHOCTI 3aKOHOJIABUOTO aKTa)
3MIHCHEHHS PETyJIIOBaHHS IUBUILHUX BIJIHOCHUH Ha 3arajbHUX 3acajiax IHBIIBHOTO
3aKOHOJIABCTBA, 3-TIOMIXK SIKUX, CIIPABEJIUBICTh, JOOPOCOBICHICTh 1 PO3YMHICTb; 3a-
MepeYeHHS AOIUILHOCTI 3aCTOCYBaHHS HAIMIPHOTO (hopMatizmy i yac popMyITtoBaH-
HSl [UBUILHO-TIPABOBUX HOPM 3aJJIsl 3BY>KEHHS 3MICTy Ta 0OCSTY OLIHHHUX TIOHSTH YU
3MEHIICHHS POJIi Cymy B OIIHII (DaKTiB YU TIIYMadeHHI ¥ 3aCTOCYBaHHI MPHUIIHCIB
L ]
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IIpaBa 3 OISy Ha MoTpeOy rapaHTyBaHHS IOPUAMYHOI BU3HAYEHOCTI Ta MiABUIIECHHS
poui mpaBocyans [3].

Hageneni npuxiaan npeacTaBisioTs chepy KOHCTUTYIIHHOTO CYIOYNHCTBA, III0,
sIK OyJie MPOIEMOHCTPOBAHO A, € 0COOIMBO UyTAUBHUM A0 3POCTAIOUHX CYCIIIBHUX
oTped — BUMOT I'POMAJITHCHKOTO CYCIUIBLCTBA. | 11e 3aKOHOMIPHO, aJiKe 3aBIaHHs
KOHCTUTYLIHHOTO KOHTPOJIIO: 320€3I€UEeHHs] BEpXOBEHCTBA Npasa [4], B KO)KHOMY BHU-
MaJIKy — «3BaKyBaHH:, UM HE MOPYIIEH]I MeXi CBOOOIH, KpiM (hOpMaJbHUX KPUTEPIiB
KOHCTHUTYIIIHHOCTI, HA OCHOBI PEaJIbHOCTI Ta PO3YyMY», III00 YHUKHYTH CUTYaIlii, KON
«TIPaBO MEPETBOPUTHCS B CBOIO NMPOTHIICKHICTD, 1 3aMICTh TOTO, 0O CTPYKTYPyBaTH
CUCTEMY CYCHIUJIbHUX BiTHOCHH, IPUBOIUTH ii y TOPAIOK, TIOYMHAETHCSA Xaoc» [5].

Tomy OaunTbest akTyanbHUM JOCHigKeHHS npakTuku Konctutyuiiinoro Cyny
VYkpainu (nani — KCY) came nig kyrom 30py 3ATIOP, sike:

— CYTHICHO Bi/ITOBi1a€ BUKOHAHHIO OCHOBHOTO — «IIPABOJIIOIMHHOT0» — 000B’SI3Ky
BCiX Jiep)KaBHUX OPraHiB 3arajioM i MeTi KOHCTUTYLIHHOTO CyIOUYHHCTBA 30KPEMa;

— 3/IaTHE OXONHTH Pi3HUX CyO €KTIB IpaBa — TPOMAJICHhKi 00’ € JTHAHHS K IHCTHUTY-
TH IPOMAISIHCHKOTO CYCIIbCTBA, 110, K 3a3Ha4ae KCY, € npupoaHum GyHIaMEHTOM
PO3BUTKY Ta yHKIIIOHYBaHHSI KOHCTUTYLIHHOT IEMOKpATii B yKpaiHChKOMY CYCITUILCTBI
Ta JepXKaBi, CIPUSIIOTh CAMOBUPAKEHHIO IPOMAIsiH, HAJAI0Th IM MOXIIUBICTh CaMo-
CTiliHO ab0 pa3oM 3 IHIIMMHU peajli3oBYBaTH Ta/a00 3axXUINATH CBOT KOHCTHTYIIHI
mpaBa, cBOOOIN Ta iHTEepecH» [6];

— 00CITyroByBaTH i1€10 HAPOTHOT'O CYBEPEHITETY, 10 B CHIIY CBOET COLIiaNIbHOI 3HA-
yrMocTi 3aBxkau Oyna B ol KCVY 1 € aktyansHOIO Juist YKpaiHu B yMoBax 30poiHOT
arpecii Pocilicekoi @eneparii.

[paktuka KCY 1ikaBa i 3 oy Ha ctaryc HOro I0OpUANYHUX TO3UIIIH 7151 BU3HA-
YEHHS 3MICTy Ta 00CATY TIpaB 1 CBOOO JTFOMUHH Ta TPOMaISTHUHA [ 7], 110, 31 CBOTO OOKY,
MIPE/ICTABIISIE BATOMUI JOKTPHHAIBHHUI 1HTEPEC IS JOCIIIKEHHS TAKOTO THITY PETyITio-
BaHHs. [IMTaHHS BIIMBY KOHCTUTYIIHHOTO CyJOYMHCTBA HA MEXaHI3M peastizallii mpas
JIFOIHHA CTAIX 00’ €KTOM TEOPETHYHHX Tipalls [8, ¢. 155-167;9; 10, c. 11-68, 215-254].

BaxnuBuMH y IbOMY KOHTEKCTI € JJOKTPUHAIBHI JIOCIIKSHHSI IPaBOBUX aCIICKTIB
po0bieM cBOOOAM Ta MpaB JIOAUHH, iXHBOTO 3MicTy Ta obcsary [11; 12; 13], dopm Ha-
pomoBiaas [14], mpaBooOMeKyBaJIbHOI TisUTBHOCTI [15], IOpuANYHUX 1HCTPYMEHTIB
3aranpHOTO Mo3BoTy [16; 17; 18; 19].

Takum unHoM, anani3 npaktuku KCY B 3a1exiapoBaHOMy KOHTEKCTI JO3BOJISITHME
DIKOIIE Mi3HATA MOXIMBOCTI BTUIEHHS 3arajbHOM03BUIBHOI 1€ Ha BIAMOBIAHAX Ii-
JSTHKaX CyCHUIbHUX BiTHOCHH, a Juist KCY e Mo)ke cTaTtu 104aTKOBOIO METOJOJIOTYHOO
OCHOBOIO YXBaJICHHS PIlLICHb YW Ha/JaHHS BUCHOBKIB Yy CIIpaBax, IO CTOCYIOTHCS 3a-
XHCTY IpaB JIIOIUHH.

1. MATEPIAJIM I METOAH

MeTo0IOTIYHOK OCHOBOKO JIOCII/PKEHHS € CUCTeMa KOHIENTyalbHUX J0CIITHUIIb-
KHX IiJIX0JliB, 3araJIbHOHAYKOBUX, TPYIIOBHX 1 CIEIiaJIbHUX METOJIIB JIOCIIPKCHHS.
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Cepen OCHOBHUX MiAXOiB, a00 CBITOIVISIHMUX 3aca, SKi BU3HAYAIOThH 3araJIbHY
cTparerito AociipKeHHs, GOpMyBaHHs eMITIpUYHOIT 0a3M Ta IHTEPIIPETAaLlilo pe3yIbTaTiB
JOCITIIDKEHHS, BUKOPUCTAHO: diaekmuynuyil — IJIs 3’ ACyBaHHS PO KOHCTUTYIIIHHOTO
CYIOYMHCTBa y MpoLeci peaizalii MpUHIHITY BEPXOBEHCTBA MpaBa 1 10ro OCHOBHUX
CKJIQJIHUKIB, 30KpeMa, TIOBAry JI0 MpaB i CBOOOT JIFOIUHHU, SIKUM HAJIC)KUTh BUPILIATIbHE
3HAYCHHS y BiIHOCHHAX MiX HEIO 1 IepKaBoro, 3a00pOHU CBaBLIIISA (OOMEXESHHS JTUC-
KpeUiHUX MOBHOBAXKEHB); AHMPONOL02iuHUL — I BUSBICHHS MOXKIIMBOCTEH 3araiib-
HOJO3BUIBHOTO TUILY IOPUIUYHOTO PETYIIOBAHHS 3a70BOJIBHUTH IIPUPOIY JIIOAMHH,
SIK ICTOTH BUIBHOI, BiiTaKk — c(hOPMYITIOBATH CyTHICHY OCHOBY TaKOTO PETYJIIOBAHHS;
nepconanicmudnutl (M0OUHOYeHmpuyHYiL) — ISl JOCIIIHKCHHS 3MiCTOBHOI 1 (popManbHOT
XapaKTePUCTUKH 3arajibHOI03BIIBHOTO 33 TUIIOM IOPUIMYHOTO PETYIIOBAHHS, 31aTHOTO
CIPUSATH MAKCUMAJILHOMY BTUICHHIO 1/ICH0 IIIHHOCTI JIFOJICBKOT OCOOMCTOCTI B ITPaBOBIN
TUTOIIMHI.

3-MIOMIXK 3a2an1bHOHAYKOBUX METO/IB Mi3HAHHS MOJKHA BKA3aTH HA: ONUCOBULL Me-
Mmoo, IKAN TO3BOJIMB OXapaKTEepPHU3yBaTH MPEeaIMETHY c(hepy 3arabHOT03BIILHOTO THITY
IOPUANYHOTO PEryJIIOBAHHSA, 1[0 OKPECIIOETHCS 3aBASKH PiI3HUM NMposiBaM cBOOOIU
B [IPABOBIii CHCTEMI Iep)KaBH, Y TOMY YHCIIi, 32 IOCEPEAHUIITBOM Pi3HOMAHITHUX MPaB
JIFOIMHY 1 TPOMaITHUHA (TIO3UTHBHUX 1 HETaTUBHUX ); CIMPYKMYPHO-QYHKYIOHATbHULL
Memoo, 3a JOTIOMOTOIO SIKOTO 0YyJ10 3’sICOBaHO JisUIbHICHY cdepy 3araibHOA03BUILHO-
I'0 TUIY IOPUAMYHOIO PETYIIOBAHHS, 00yMOBIIEHY CKJIAJHUKAMU IIpaBa Ha CBOOOY,
L0 OXOIUTIOE YC1 MOXKIIMBI cITOCOOH 11 3aiHiCHEHHS (Pi3HOMAaHITHI BapiaHTH MTOBEIiHKU
0COOH — aKTHBHI 1 TACUBHI); Memoou sKICHO20 I KIIbKICHO20 aHANI3Y, SIKI CKJIaJIN TTijI-
cTaBy Ul (GOPMYBAHHIO YSIBJICHb PO MOXKJIMBHUX CyO’ €KTIB IpaBa, 110 MOTPAIISIOTh
y cdepy aii 3arajabHOTO J03BOJY, SIK 0230BOT KOHCTPYKIIIT JOCII)KYBaHOTO THITY
IOPUANYHOTO PETYNTIOBAHHS, BUSBUTH OCOOJIMBOCTI 3arallbHOMO3BIIBHOIT
paBocy0’ €KTHOCTI Hapoay YKpaiHM; mMemoo cunmesy, IKHA YMOXIIMBUB BUBEICHHS
[IEBHOTO aJITOPUTMY 3aKOHHOT (TTiicTaBHOT) TpaBo0OMeEKyBaJIbHOI AISITBHOCTI JeprKa-
BH, 3 OIVISAY Ha crienn(iKy BiAMTOBITHUX OPUINIHUX 32c00iB (3a00pOH, 3000B’13yBaHb,
JIO3BOJIIB — CKJIQJIHMKIB KOHCTPYKIIil 3arajJbHOTO JI03BOJY); Memoo Kiacu@ixayii
CIIPHSB JAOCIIDKEHHIO PI3HOBU/IB IOPUINIHUX 3a00pOH, 3000B’sI13yBaHb, JI03BOIIB
3 oISy Ha iX QyHKIiOHAJIbHE MPU3HAYEHHSI B MPOLEC MPAaBOBOOMEKYBaIbHOI [li-
SUTHHOCTI, 110 CIIPUATHME HAJIC)KHOMY OITIHIOBAHHIO TaKO1 AIsUTbHOCTI KOHCTUTYIIIHHIM
Cynom YkpaiHu B mpoueci KOHCTUTYLIHHOTO CYJOYMHCTBA; COYianbHO-0emepmiHic-
MuyHUl Memoo CTIPSIMYBaB NIPOIIeC Mi3HAHHS Y HAIIPSIMKY BHSIBICHHSI TPHYUHHO-HA-
CITIIKOBUX 3B’SI3KiB MK OCHOBHHMH TIPABOJIOINHHUMH KaTETOPisMH, SIK-OT, «CBOOO-
Jay, «IpaBa JIOAUHNY, «3aKOHHI iIHTEpeCcH», «MeXi mpas (cBOOOM)», «3a00pOHMY,
«3000B’SI3yBaHHS», «IO3BOJIH, IO CIYTY€ OOTPYHTYBAHHIO 3arabHO03BIILHOI IT0-
BEAIHKOBOI MOJIEINI; Memoo (haxmopno2o ananizy 3yMOBHUB JOCHIKEHHS Pi3HUX ac-
MEKTiB 320€3MeUeHHsI CYTHICHOTO 3MiCTY IPAaB JIIOJAWHY B IIPOIEC] OLIHIOBAHHS IPaBO-
00MeXyBaJIbHUX IOPUIUIHUX 32C00iB, 30KpeMa 3 MO3UIlii CIpaBeAIMBOTO OaTaHCy
MIPUBATHHX 1 MyOJIIYHUX IHTEPECIB.
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['pynoBi MeToau MPENCTaBICHO 3aBASKU MEMo0y KOHKPEMHO-COYION02IUHO20 O0-
Ci0dicen s, SIKU| 3ailydeHo A GOopMyBaHHsS HOro eMmipu4Hoi 0asu, BigOopy THX
Pimens Koncturyuiinoro Cyny Ykpainu, sKi 3aCBIAYYIOTh aHaJIi3 HUM IUTaHb 3MICTY
1 00CsTY KOHKPETHHX IpaB i cBOOO JIIOAWHY Ta TPOMAJSTHUHA, MICTATH 1HQOpMAIIiio
po creru(iKy IpaBOBOTO CTATyCy IHCTUTYTIB TPOMATHCHKOTO CYCITIIBCTBA, & TAKOXK
0COOMBOCTI peajizaiii HapomoBIaaIsl B YKpaiHi.

B sixocri crieniaabHO-HAYKOBUX METOIB 3a/1iTHO: (hopMAIbHO-FIOPUOUYHUL MEemOO,
3a JIOTIOMOTOI0 SIKOTO BIAJIOCS MPOUTIOCTPYBAaTH MOXKJIMBI HIISIXU BTIJICHHS CBOOOIU
0cobu B MeKax iCHyI04OT0 HalliOHAIEHOTO PABOMOPSIIIKY, MOXKITUBI (pOpMHU peatizaii
HApOJHOTO CYyBEPEHITETY Ha Marepiajax IOpUAHYHOT PAKTHKHA OpraHy KOHCTHTYIIiH-
HOTO MPaBOCYIIS B YKpaiHi; Memood maymauenHs i0puOudHux npunucis, SKAi 1as
MOJKJIMBICTB MPOAHATI3yBaTH 3MICT HU3KH MOHATH, III0 BU3HAYAIOTH JIOTIKY TOOYI0BU
JOCHIKEHHSI, HAPUKIIAJ, 3MICT IOHSITh «CBOOO/A» Ta «IIpaBoO Ha CBOOOIY», «IIpaBa
(cBOOOIM) JIFOIMHHM 1 TPOMAJITHUHAY, «3MICT 1 00CST MpaB JIOJAUHU 1 TPOMAJITHUHAY,
«3BYKEHHS 3MICTY 1 00CATY KOHCTUTYLIMHUX TpaB i CBOOO JIFONUHH 1 TPOMasTHUHAY,
«mpaBOMipHEe 0OMEKEHHSI KOHCTHTYIIIMHUX MPaB 1 CBOOOJ JIFOJUHM 1 TPOMaJITHUHAY,
«CYTHICHUH 3MICT TIpaB JIFOTUHN.

BuxopurcraHi miaxonu Ta METOAN Ti3HAHHS JTO3BOJIWIM OTPUMATH JTIOCTOBIpHI Ta
0OIpyHTOBaHI BUCHOBKH 1 Pe3yJIbTaTH.

2. PE3YJIBTATHU TA OBI'OBOPEHHA

MeTo10I0TIHHO CIPSIMOBYIOUOIO [UISL HAIIOTO JOCIIKEHHS € KaTeropist «c60000uy.
B axrax KCY BoHa BU3Ha4yaeThes, sK: (PyHAaMEHTaNbHA LIHHICTh A1€BOT KOHCTUTY-
HiiiHOi JeMOoKparii, oJjHa 3 MepeIyMOB PO3BUTKY Ta coliajizalii ocobu, okpeme
KOHCTUTYLIIHHE MPAaBO — OCHOBOIIONIOXKHE 1 TaKe, 110 MOTPeOy€e MOCUICHUX rapaHTii
3axucty [20], HeBil’€MHE Ta HEBITUYKYBaHE, 3MICT SIKOTO: MOXKJIMBICTh BUOOPY CBO-
€1 TIOBEMIIHKN 3 METOIO BITLHOTO Ta BCEOIYHOTO PO3BUTKY, CAMOCTIHHO JisATH BiIO-
BiJIHO JI0 BJIACHUX PIllIeHb 1 3alyMiB, BU3HAYATH MPIOPUTETH, pobumu 6ce, wo He
3a00pOHEeHO 3aKOHOM, O3NEPEIIKOTHO 1 Ha 81ACHUL pO3CY0 TIEPECYBaTUCS IO TePH-
Topii AepxkaBu, 0OMpaTH Micle MPOKUBAHHS TOLIO; O3HAYAE, IO 0c00a € GiIbHOIO
y €60ill JisbHOCTI 8I0 306HIUHbO20 6MPYYAHHS, 32 BUHSITKOM 0OMEXCHb, SIKi BCTa-
HOBMIOIOThCS KoHCTHTYTIIEIO TA 3aKOHAMU YKpainu [21].

Tlosnoma cymuicnoi xapaxmepucmuxu 3/{TFOP 3a0e3meqyeThcs THMU PimeHHIMu
KCY, sixi gexnapyroTh 000B’SI30K IepiKaBU He gdasamucs 0o ceasiibHux Oitl. 1le kare-
ropis CrpaB, IO CTOCYIOTHCA: 1) COLIaIbHOTO 3aXMCTY, 30KpeMa IMeHCiHHOoro 3a0e3-
MEYCHHSI TPOMaIsH (SIKi MOCTpaXxaany BHAcHigoK YopHoOmIbCehkoi kartacTpodu [22],
a TaKOX POMAJISH, SKUM MPU3HAYCHHSI TICHCIT 3/[IHCHIOETHCSI BIJIOBIHO /10 3aKOHY
VYkpainu «Ilpo mpokyparypy» [23]); 2) 3ailicHeHHS HapoaoBianis (30kpema,
PO3B’sI3aHHSI KOHCTUTYLIIHHOTO KOH(JIIKTY HApOAOM LIISIXOM ITPOBEACHHS [103a4€PrOBUX
BHuOOpiB 10 BepxoBHoi Pamu Ykpainn) [24].

Hageoene npoexmye cyo’exmmny cghepy 34THOP, TOOTO «BTATHEHHS B HOTO OpOITY»
oKpeMux ocib Ta iHmMX cy0’ekTiB paBa. OcoOnmMBOCTI cy0’€KTHOT il 3arajJbHOTO J0-
@
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3BOJTy MIPOCTEXKYIOTHCS TAKOK B KOHTEKCTI 3a0e3nedeHHs cBo0oau, ockinbku KCY
PO3pi3HsiE 000B’SI3KU HE JIHUILE ACPKaBH, aje i: TPOMaIsH «BHABIISITA HEOOX1THY IO-
Bary 10 KO>KHOI JIFOAUHI [25]; TpoMajCchKuX 00’ €HaHb, OCKITBKH Y Pa3i BAHHKHEHHS
CTIOPY IOJI0 MTOPYLICHHS] HUMHU YH 1X IT0CaI0BUMH 1 CITy>KOOBUMH 0COOaMH MpaB i CBO-
0on rpoMajsTHMHA OCTaHHIN Mae TpaBo Ha mijcTasi ctarti 55 Koncrurymii Yipainu
3BEPHYTHUCH 32 3aXHUCTOM JI0 cyay [26].

Lle «akTuBY€» Halle AOCHIPKEHHS B HAPSMKY 3’ SICyBaHHs CITiBBiTHOIICHHS 3a-
TaJBFHOTO JTO3BOJIY Pi3HUX Cy0’€KTIB Mik CO00T0 (Tak OM MOBUTH KOHKYPEHIIIFO 3aTraJTb-
HUX 703B0diB). [Ipuknanom moxe ciryryBaru nosutis KCY mono nommpenHs rapantii
mpaBa BJIIACHOCTI, nepeadadennx crartsimMu 13, 41 OcHoBHOTO 3aKoHy YKpaiHM Ha
KOPIOpaTHBHI MpaBa y4acHHUKA rocIolapchbkoi opraHisaitii. HaromomryeTscs, mo BTpy-
YaHHS B TaKi paBa Mae 0yTH 00yMOBJICHE CYCIUTBHOIO HEOOX1THICTIO, 31 ICHIOBATHCS
JIUIIE BiATIOBITHO J0 3aKOHY 3 JIOTPUMaHHSIM IPHUHIIMITY BEPXOBEHCTBA IpaBa Ta 3a-
CTOCYBaHHSIM 3aXO/IiB, SIKi HE € HaJITO OOTSHKITMBUMH IS IIpaB 1 cBoOon. HopMoTBopelb,
3aIpOBaJHKYIOUH IIPABOBE PETYIIOBAHHSI CYCITUTLHUX BITHOCHH 3a3HAYEHOTO BU/TY, Ma€
YXBaIIFOBaTH 3aKOHU, TOTPUMYIOUYHUCh KOHCTUTYIIHHUX TIPUHITUIIB Ta 3a0e31meuyBaTh
PO3yMHE CITiBBiTHOIICHHSI IHTEPECIB KOKHOTO 3 yUYaCHUKIB MPaBOBIMHOCHH [27].

JloTpuMyOYHCh METOOTOTIYHOTO HAIIPSIMKY, BU3HAYEHOTO KaTeropiero CBOOOIH,
MOYKHA TaKOX BHSIBUTHU 1 npeomemmuy cgepy 3/ATHOP, sixka 00yMOBIIOETBCS PI3HUMHU
TIPOSIBAME CBOOOIH, 30KpeMa, I1e — CB00O0Ia: TIepeCyBaHHS 1 BUIBHHM BUOIp MicCIIsI TTPO-
xuBaHHs [28]; BacHoCcTi [29]; noroBopy [30]; npari [31]; 06’ eananns [32]; momitud-
HOT JisuibHOCTI [33].

3Ba)karouM Ha pO3yMiHHA CBOOOH, 3anekinapoane KCVY, MokHa Takox mpocTe-
KUTH:

1) 11 KOHKPETH3ALIITO 8 OKpeMoMY, camocmitinomy npaesi (OMHOIACHO 3 IepepaxyHKOM
crnoco0iB i 3AiliCHEHHSI — «MOXKJIMBICTH BUOOPY CBOET MOBEIIHKH, CAMOCTIHHUX IIiH,
0e3MepeIIKOIHO 1 Ha BIaCHUU po3cy Touioy [21] — 00yMOBIIIOE 1 hynryionanvhy cghe-
py 3ITIOP), a Takox 6 inuux npagax, siki KCY y3anexHtoe c606000w0 poscydy (paBo
Ha MPUBATHE Ta CiMeiHe kuTTs [34], mpaBo Ha mpailto [35], mpaBo Ha XKUTIIO, 30KpeMa
foro mpuBaTu3alito [36]) ado iMeHye eapanmiamu c60600u (IpaBo Ha CBOOOAY 1 0CO-
Oucty HenoTopkaHHicTh [20], mpaBo Ha CBOOOIY CBITOIIISAAY Ta BipocnoBiganHs [37]);

2) onocepenkyBanHs Bu3HaueHHss KCY mpaB MoanHN 3arainom, ik Mipu MOXCAUBOT
no6edinKY MOIUHY 1 TPOMAITHUHA, TICBHUX 11 MEX, MOXKJIMBOCTI KOPUCTYBATHCS OJa-
ramu JJIs 3aJI0BOJICHHS CBOIX inmepecia [38].

Takum gnHOM, 3akpimuteHHss KCY 3B’s3kiB «cB00OO/MA — MpaBa JIOAUHU — MEXIi
IpaB — IHTEPECH» A03BOJISIE 3MicmoeHo oxapakmepusysamu 3/ TFOP. OcobmuBo 3Ha-
YUMHUM € Te, IO PO3BUTOK Takux 3B’ s13KiB KCVY BimOyBCs B paMKax BTUICHHS IITHPOKO-
r0 pO3yMiHHSI IIPaBa, BIIMIHHOTO BiJl TPaAMLIITHNX TO3UTHBICTCHKHX YSIBIIEHB, sike KCY
3aJIeKJIapyBaB B KOHTEKCTI BepxoBeHcTBa mpasa [39]. 3okpema, KCVY chopmyntoBas
MTOHATTS «OXOPOHIOBAHOTO 3aKOHOM iHTEPECY», BUHIIIOBIIH 32 MEXi Cy0’ €KTUBHHX MIPaB
1 3aCTOCYBABIIIN 3arajibHOI03BUILHY KOHCTPYKIO [40]. BogHouac KCY oxapakrepu-
L ]
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3yBaB el iHTepec, K Pi3HOBUJ J03BOITY, III0 € CAMOCTIHIM 00’ €KTOM CyIOBOTO 3a-
XHCTY Ta 1HIIUX 3ac00iB MPaBOBOI OXOPOHHU 3 METOIO 3a/I0BOJICHHS 1HAMBIyadbHHX
1 KOJICKTHBHUX TIOTPEO (YUM 3HOBY MIATBEPAUB MIUPOKHHA cy0’ exTHIH ckian 3 TIOP).

Hagenena nedininis mpas i cBOOO JIIOAWHYU Ta TPOMAISTHIUHA TAKOXK MPE3IOMYE
PaBoOOMEKYBAIIBHY JisIIbHICTB, B actiekTi sikol KCY Bkasye Ha:

1) moHATTS OOMEKeHHSI TpaB JIIOAWHY, 5K 3BY)KEHHS 1X 3MicTy Ta obcary [41], mo
OB’ SI3Y€THCS 31 3MEHIIEHHSM — BiAMOBITHO — O3HAK, 3MiICTOBHUX XapaKTEPUCTHK MOXK-
JINBOCTEH JIFOMWHU, SIKI BiMOOpax)aroThCs IIpaBaMH Ta CBOOOIaMH (SIKICHUX XapaKTe-
PHUCTHK IpaBa) i Kosia cy0’€KTiB, po3Mipy TEpUTOpii, 4acy, po3Mipy ado KiIbKocTi Onar
4H Oy/Ib-SIKMX IHIINX KUTbKICHO BUMIPIOBAHNX MTOKA3HUKIB BUKOPUCTAHHS MPaB 1 CBOOOT
(X KiTpKicHOT XapakTepucTuku) [41];

2) 3a00pOoHY MOPYIIEHHS CaMOi CYTHOCTI IIPaB Ta CBOOOI JIFOJMHU 1 TPOMaJITHUHA,
CYTHICHOTO 3MicTy mpaBa [41];

3) MOHSTTS MPaBOMIPHOTO OOMEKEHHSI KOHCTUTYLIHHUX MpaB i CBOOO/ JIIOAUHU
1 TpoMasiIHHHA, K TependadeHoi Koncrutytiero YKpaiHu MOXKIIMBOCTI BTpYYaHHS
JIEPKABU 3d OONOMOLO0K WPUOUYHUX 3AC00i6 Y 3MICT Ta 0OCAT KOHCTUTYIIMHUX TpaB
i cBOOO/I, 1110 BIMIOBIJIa€ BUMOTaM BEPXOBEHCTBA IpaBa, MOTPIOHOCTI, TOIMUILHOCTI Ta
MIPOTIOPIIIHHOCTI Y IEMOKPATHYHOMY CYyCITIIbCTBI [42].

BkasiBka Ha opuauuHi 3aco0u npocTtexkyeThed 1 B iHmmx Pimennsx KCY, a came,
KOJIM WIEThCS PO KOMIUIEKCHUM 1HCTUTYT IIpaBa Ha 3BEPHEHHS, yTBOPEHUHN PI3HUMU
3a MPUPOIOIO 1 MPU3HAYCHHSIM IOPUINYHUMH 1HCTPYMEHTAaMH, «METOIO SIKHX € 3a0e3-
TIEYCHHSI peaJtizallii KOKHOIO JIFOMHOIO CBOIX MPaB 1 CBOOO], a TAKOX 1X BiJICTOIOBaHHS,
3aXHUCT Ta BIJHOBJICHHA y pa3i mopymeHHs» [43].

Takumu WOpUIUIHUMHU 3aC00aMU, SIK BUJAETHCS, € IOPUIUYHI JO3BOIHU, 3000-
B’sI3yBaHHs, 3a00pOHH, 3MaTHI 00CITyrOBYBaTH (POpMyBaHHS 3MICTy i 00CATYy mpaB
JFOZIMHH, IO AACTh «3MOTY 0C001 BIJOKPEMIIIOBATH PABOMIpHY TOBEIIHKY BiJl TPOTH-
MpaBHoOT, epedadaTy OPUINIHI HACHIIKY CBOET oBemiHKm» [44]. Taki 3acobu npeo-
cmagnsaoms opmanvny xapakmepucmuxy 34TFOP, 1 TOBUHHI 00UpaTHCs 3T1IHO
3 TICBHOIO 17IC0JIOTI€0, CIIPSIMOBAHOKO HA YTBEPIPKSHHST OCHOBHOI COIIiaIbHOT I[IHHOCTI —
JOIUHU. BinTak MoXXHA IPUITYCTUTH, 110 MEMOOON02IUHY OCHOBY NPABOOOMEINCYBAb-
HOT OIIbHOCIMIE MOJICe CKAACTU KOHCMPYKYIS 3A2aNbH020 0036071, CYTHICTD SIKOT Bijl-
TIOBIZIa€ 3aBIAHHIO 30ePEKEHHS CaMOi CYTHOCTI TIPaB JIFOMUHU, 0 1 € OCHOBHOIO BU-
MOTOIO IPaBOOOMEKYBaHHS.

JlocmimkeHHsI «00iry» PUIMYHUX J103BOJIIB, 30008’ 13yBaHb, 3a00POH B IMIPAKTHUIII
KCY mnig takum KyToM 30py A03BOJISIE€: BUSIBUTHU 1 BCEOIUYHO OXapaKTepu3yBaTH iX «3a-
rajJbHOO3BUIbHUI» TOTEHIIaN; c(OPMYBATH HAIIHHY METOMOJIOTIIO IS TpaBooOMe-
JKyBaJIBHOI MISUTBHOCTI IepyKaBH, 30KpeMa i 1i1s1 yxBasieHHss KCY pillieHpb «mpaBoJTio-
JUHHOT» 3HAYUMOCTI.

Moro mMoxua MPOCTEKUTH B mpolieci omiHoBaHHs KCY 10puanuHuX J103BOIIB,
3000B’s13yBaHb, 3a00POH 3 OISy Ha 30€peKeHHS CyTHICHOTO 3MICTY TpaB i cBOOOI
JIFOJTHU.

@
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IOpuouuni 3a60ponu. Ananizyroun Pimenns KCY Ha npeamer 3araabHOI03B1ITb-
HOTO 320€31eUCHHSI, MO’KHA BUSIBUTH:

1) ropuouuni 3aboponu, sKi BUKOHYIOMb QYHKYIIO RIOCMABHO20 00MedNCY8aud 3d-
2anbHo20 0038071y, O 3a0e31euye CyTHICHY OCHOBY ITpaBa 0COOM, 30KpeMa B TUIOLIHHI:

— 3azanvbHoi npagocyd exmuocmi 0cobu (MPUKITATIOM TyT MOXKE CIIYTYBATH TO3UIIIS
KCY mono o6csry npaBocy0’eKTHOCTI Hefie3aaTHoi ocodu [21]);

60600u eupadicennsi Oymxu (AuLIoCs mpo nependadeHy 3akoHoM Ykpainu «I[1po
3aCYKEHHS KOMYHICTHYHOTO Ta HaIllOHAI-COIIaTiCTUIHOTO (HAIIMCTCHKOTO) TOTATi-
TapHUX PEXKHUMIB B YKpaiHi Ta 3a00pOHy IIpomnaray iXHb01 CHMBOJIIKI» 3a00pOHY Ha
BHUKOPHUCTAHHS CUMBOJIIKH TOTATITAPHUX PEKUMIB, sIKa TIEPECITiTyBaja JIETITUMHY METY
1 Oyna cripsiMOBaHa, 30KpeMa, Ha 3aro0iraHHs 30BHINIHIN arpecii Ta mofabIIii oOKy-
narii yKpaiHChKOI TepuTOpii, 3a0e3MeueHHs 3aXUCTy MpaB JOAUHU [45]);

— npasa Ha ingopmayiro (KCY Bumirymauns 4. 4 crarti 23 3akony Yipaiau «IIpo
iHpOpMaIito», BKa3aBIIM Ha 3MIiCT 3a00pOHU HE JHIIe 30upaTH, a i 30epiraT, BUKO-
PHCTOBYBAaTH Ta MOIIMPIOBATH KOHGIACHITIHHY iHpOpMaIrito mpo ocody 0e3 ii momepe-
JTHBOI 3TO/IM, KPiM BHUEPITHO BU3HAYCHUX 3aKOHOM BUTIAJIKIB [46]);

2) ropuduuni 3a00ponu, SIKI GUKOHYIOMb PYHKYIIO 6E3NI0CmagH020 0OMexcysaya
3a2anbHO20 003601Y.

Le ciyrye migcTaBoro AJisi MOJAIBIIOT0 PO3IIMPEHHS 00CATY 3arajlbHOrO JJ03BOITY,
BITHOBJICHHS CYTHICHOT XapaKTEPHUCTHUKH TIpaBa JIFOAUHHU. Taka CUTyaIlis Maia Micie
y BUMAJKaX:

— 0OMEXEeHHSI KOHCTUTYIIHHOTO 1pasa Ha cy006Ull 3aXuch CTOCOBHO TapaHTii Ha
amneINsinHIT TIepersiT crpaBu (OCKIIBKH MOJOXKEHHAM YaCTHHH TpeThoi ctarti 307
Kpuminanvroeo npoyecyanvroeo kooexcy Yxpainu 3a00pOHSIIOCS OCKapKESHHS yXBaJIH
CITITYOTO CyIIi 32 pe3yIbTaTaMt PO3TIISATY CKapTry Ha O€3MisUTBHICTH CIIiA90TO YU pO-
Kypopa, sika [oJisirajia y HeBHECEHHI BiIOMOCTE! PO KpUMiHalIbHE PAaBOIIOPYLICHHS
1o Peectpy micnst oTprMaHHs 3asBH, TTOBIIOMJICHHS PO KpUMiHATBHE IPAaBOTIOPYIIICH-
H1) [47];

— 0OMeKEHHS IIPpaBa HAnPasIsimu iHOUGIOYAIbHI Uil KOLEKIMUBHI NUCbMOBI 36EePHEH-
Hs abo ocobucmo 3eepmamucsi 10 OPTaHiB AepKaBHOI BIIaIN, OPTaHiB MiCIIEBOTO CaMO-
BpsIyBaHHS Ta MOCAI0BUX 1 CIIy)0O0BHX 0Ci0 WX OpraHiB (BHACIIIOK 3a00pOHH 3BEp-
tatucs no LIBK 3i ckapramu, 1o cToCyrOThCS MiATOTOBKH 1 TpoBeaeHHS BUOOPIB [1pe-
3uJeHTa YKpaiHu, y JeHb TOJ0CYBaHHs 1 HACTYIMHI JHI BUOOPUOTO MPOLECY, a TAKOXK
3aboponu po3risiay [IBK takux ckapr, mo cynepeuwio npunucam crarti 40 Koncru-
Tyuii YKpaiHu, 3riTHO 3 SKOIO YCi MaroTh IPaBo, 1110 3000B’s13aH1 PO3MIISIHYTH 3BEPHEHHS
1 JaTi OOTPyHTOBaHY BiATOBI/b y BCTAHOBICHHUI 3aKOHOM CTPOK. 3a crartsiMu 22, 64
OcHoBHOTO 3aK0HY YKpaiHH IIe TIPaBoO TapaHTYEThCS 1 He MOke Oyt ooMexene) [33];

3) ropuduuni 3a60ponu, AKi BUKOHYIOMb YHKYIIO 2apaHmii 3a2antbHoe0 003607).

Le, no-nepiue, 3azanbii 3a60ponu, Ki MAIOTh XapaKTep IPUHIMITY Hpasa. Mers-
sl TIPO 3arajibHy 3a00pOHY 3BY)KYBATH 3MICT Ta 00CAT TpaB i CBOOOT JIFOAMHU Ta TPO-
MaJITHIHA TIPY NPUIHATTI HOBUX 3aKOHIB 200 BHECEHHI 3MiH 0 YHHHHX 3aKOHiB. BoHa,
L ]
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stk HarostocuB KCYVY, mocmintoeThes rapaHTiero 30epeskeHHs caMol CyTHOCTI TpaB 1 CBO-
Oon roanHY 1 rpomajsiaiHa, sky KCY BH3HAB MPUIICOM KOHCTHUTYLIHHOTO piBHs [48].

[To-npyre, e 3a60poHHU-TapaHTii B MEKaxX KOHKPETHUX TPaB, 30KpeMa:

— npasa Ha HeOOMOPKAHHICIL 0COOUCIO20 | cimelino2o dcumms (3a00poHa Mpo-
BEJICHHSI CTICI[IalIbHUX TIEpEeBIPOK, nepeadadyeHnx 3akoHoM Ykpaiuu «/1po 3acaou 3a-
nobiearns ma npomudii Kopynyii» CTOCOBHO ONM3BKUX 0Ci0 cy0’€KTIB, Ha SIKUX TIO-
LIUPIOETHCS 3a3HaYeHUH 3akoH Ykpainu [49]);

— npasa énactocmi (3a00POHA CTBOPIOBATH TIEPEITKOIN BIACHHUKY Y 3MIMCHEHHI
HaJI)KHOTO HOMY NpaBa, Y¥ BUMHSATH 1HIII Aii, COpSMOBaHI Ha NOPYIIEHHS a00 oOMe-
YKEHHS HOTO ITPaBOMOYHOCTEH 13 BOJIOIHHS, KOPHCTYBAHHS Ta PO3NOPSHKEHHS MaiiHOM
[27], 3a060poHa Oynb-sSKUX IOPYIICHB ITPaB BIaCHUKA 1010 HOTo MaliHa BCyTieped Moro
inTepecam Ta Boui [50]);

— npasa Ha npayio (3a00poHa 3BITLHCHHS TpalliBHUKA 3 iHIIIaTHBH BIaCHUKA
B IIE€PiOj] TUMYACOBOI HEIIPAIe3/1aTHOCTI TAKOTO MpaI[iBHUKA, K TapaHTis nependaye-
Horo crartero 46 Koncrurynii Ykpainu npaBa Ha cOmiaibHUM 3aX¥CT, a TAKOXK 3a00po-
Ha 3BIJTbHEHHS MpalliBHUKA 3 1HII[IaTUBY BIIACHHWKA Yy TIepioj nepeOyBaHHs TaKoTro
MpaliBHUKA y BIJIMYCTII, K TapaHTisl peaizalii ioro 3akpimieHoro crarreto 45 Kon-
cTUTyMii YKpaiHu IpaBa Ha BiATIOYUHOK, 3aKpirieHoro crarrero 45 Korcrutyii Ykpa-
iau [51]);

— npasa Ha 36epHenHs (3a00pOHA BU3HAYATH 3BEPHEHHS IPOMAJISH JI0 TIPABOOXO-
POHHOTO OpraHy npo HeJAOAEPKaHHS 3aKOHIB OCaT0BUMH a00 CITy:KOOBHMHU 0co0aMu
MOIIUPEHHIM B1JIOMOCTEH, SIKI IIOPOYATh Y€CTh, TIIHICTh YU JIIJIOBY PEMyTallil0 a0o
3aBJAIOTh IIKO/X iHTEpEcaM IMoCca0BO1 Y CIy)00BOi 0COOH MTPABOOXOPOHHOTO Opra-
HY B KOHTEKCTI yacThHHM repioi crarti 7 L{uBinsHoro xonekcy Ykpainu [52]; 3a0opo-
Ha aBTOMAaTHYHOTO 1T030aBJICHHS BU3HAHOI CyIOM Heflie31aTHo (hi3maHOT 0CO0H mepe-
6auenoro crarrero 40 Koncrutynii Ykpainu npasa Ha 3BepHEHHSI 10 OpPraHiB JAepKaB-
HO{ BIIaJIW, OPTaHiB MICIIEBOTO CAMOBPSITyBaHHS, X IIOCAAOBUX 1 CITy)00BHX 0Cib [53]);

— npasa Ha mupHi 300pu (3a00pOHA BCTAHOBJIIOBATH Pi3HUMN TTOPSIIOK MTPOBEICHHS
MUPHHUX 310paHb 3aJE€KHO BiJ X OpraHizaTtopiB Ta y4acHHKIB, METH 1 Micus, GpopMu
Toto [54]);

— npasa Ha cyoosuil 3axucm (3a00poHa OOMEKESHHS Ta 11030aBJICHHS TIPaBa Ha JI0-
CTYII IO TIPABOCYIS: MOSKITUBOCTI 1HIIIFOBATH CYIOBUH pO3IIIsia, OpaTtu Oe31mocepeHio
y4acTh y CyJloBOMY Tiporieci [55]).

LikaBo, 1110 OjIHA 1 Ta K 3a00pPOHA MOYKE BUKOHYBATH (DYHKIIIFO OOMEKyBaHHS 3a-
TaJIGHOTO JI03BOITY TIO/IO OJTHOTO TpaBa i, OHOYACHO, (DYHKIIFO TapaHTYBaHHS — JJIs
inmroro. Tak, miymadenns KCY crarti 23 3akony Ykpainu «[Ipo iHpopmariiro» yepes
3a00pOHY HE JIHIIe 30UpaTH, a it 30epirarn, BUKOPUCTOBYBATH Ta TOITHPIOBATH KOH(I-
JeHIiiHy iH(opMallio mpo ocody 0e3 ii monepeaHpOi 3rou, KpiM BHITAJIKIB, BU3HA-
YEHUX 3aKOHOM [46], OMHOYACHO € OOMEXEHHSIM 3arajJbHOTO J03BONY, SIKUH BiIoOpa-
JKAEThCS MPaBOM Ha iH(OPMAILiI0 Ta rapaHTIE0 3aralbHOTO JI03BOITY, BiI0OpakeHOTO
IIPaBOM Ha HEJIOTOPKAHHICTh OCOOUCTOTO KUTTSI.
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VY 1pOMy acmexTi BaKJIIMBUMHM € TaKOX MPHUKIAAH KOHCTUTYLIHHOT IPAaKTUKH,
MoB’s3aHi 3:

— ghopmyeannsam 3ab0poH, 30kpema, 3a00poH-2apaHmil WIsAXOM CKACY8AHHS 00-
360/1y: WIETHCS PO Te, 110 HopMH KpuMiHaIBHOTO KOAEKCY YKpaiHHU PO 3aCTOCYBaH-
HSl CMEPTHOT KapH € HeKOHCTHTYLIHHIMU, SIK TaKi, 1110 Tiepe10a4atoTh HEKOHCTUTYIIi K-
He 0OMeKeHHS HeBiJl'EMHOTO ITpaBa Ha )KUTTS KOJKHOI JITONWHU [56]);

— Qynryionysannsm 3a6opon. Mnetves 1po seyocenns chepu 0ii 3aboponu-eapan-
mii, mo Oymno po3rineHo KCVY sk 0OMekeHHS MpaB JTIONWHN/3aTaIbHOTO JT03BOJY: He-
MOLIMPEHHS 3arajbHO1 3a00pOHH 3BUIBHATH TUMUYACOBO HEMpale3aTHuX abo Imij yac
BIJIMYCTKM HA TPY/AOBI MPABOBITHOCHHHU 32 KOHTPAKTOM BH3HAHO JWCKPUMIHAIIIMHAM
Ta TIOPYIIIY€ TapaHTii 3aXKUCTy MPAIiBHUKIB Bl HE3aKOHHOTO 3BiIIbHEHHS [57].

Sk cBimunts npaktika KCY, noBomi yacTo QyHKIiI0 00MexXyBaya npasa/3arajibHo-
T'O JJO3BOJY — BUKOHYIOTH IlIe ¥ IOpUINYHI 3000B’3yBaHHs. 3a aHAIOTi€l0 31 3200po-
HaMH MOKHA IIPOCTEXUTH Mpukianu susHanHs KCY:

— 30008 ’513y8aHb — NIOCMABHUMU 0OMENCYBAUAMU 3d2ANbHO20 0036071 (3000B’ I3aHHS
Yy BH3HA4YCHI CTPOKH CIIOBIIIATH YIIOBHOBXKEHUX CYyO €KTIB PO MPOBEICHHS 300DiB,
MITHHTIB, IOXO/IIB 1 ISMOHCTpAIIiil B aCIIEKTI KOHCTUTYIITHOTO MOJaHHsI IOBUHHI OyTH
He oOMexxeHHsM TependoadeHoro crarrero 39 Koncrutyii Ykpainu mpasa rpoMajis,
a CJIy’)KUTHU HOTO TapaHTIEr 1 BOJHOYAC HAaBaTH MOXKIIMBICTh BiJIIIOBIJIHUM OpraHaM
BYKHTH 3aXO0JIiB MO0 OE3MEePenTKOHOTO MTPOBEICHHS 3aIeKIapOBaHUX 3aX0iB [58]);

— 3000B’A3yBaHb — 0€3MiACTAaBHUMH OOMEXYBauyaMH 3a2aibHo20 003601y. Tak,
KCY Bkasye Ha 0e3miicTaBHICTh OKPEMHUX 3 HUX TPH 31HCHEHHI:

— npasa Ha HcumJio (BUMOTA KUTIOBOIO 3aKOHOIABCTBAa YKpaiHU MOCTIHHO Mpo-
KUBATH Y HaCEJICHOMY MYHKTI 331 peasizanii 0co0or0 MpaBa Ha KUTIO BU3HAHA
TaKOIO, 110 HE Y3TOMKYETHCS 13 KOHCTHTYIIIHHOIO TapaHTie€l0 CBOOOIHN TepeCyBaHHs;,
BIJILHOTO BUOOPY MicIst posKUBaHHS [59]);

— npasa na npayio (BikoBe 0OMEXEHHs U KaHAUaTa Ha 1mocaly KepiBHUKa BU-
LIOr0 HABYAJBHOIO 3aKJIagy TPEThoro ado Ta TaKUM, IO CYNEPEUUTh IMOJIOKECHHIM
crareii 43, 24 Kouncrutynii Ykpainu [60]);

— AaKmMueHo20 8ubOP1020 npasa epomadsn, 30Kkpema oouparu Ilpesunenra Ykpainu
(BuUMora nmpokuBaHHS a00 nepeOyBaHHs Yy MEpPioj] MiATOTOBKH 1 MPOBEICHHS BUOOPIB
3a MeXaMy YKpaiHd, BU3HAHA TAKOI0, 110 3BY)XKYE 3MICT Ta 00CAT MpaBa rpoOMaJisiH
obuparu Ilpesunenta Ykpainu [33]);

— 3000B’513yBaHb — rapaHTIsIMK 3arajlbHOTO JIO3BOJY (3000B’sI3yBaHHS JepKaBH
3a0e3IeunTH KOHCTHUTYIIIHHI IpaBa ocodu (cT. 27-28 Koncrutytii Ykpaian) He muire
4yepe3 yTpUMaHHS BiJl JisiHb, AKi OCATany O Ha TpaBa JIIOAWHY Ha )KUTTA Ta TIOBary J0
i1 TiTHOCTI, a ¥ BIMPOBaKEHHS HAJICKHOI CHCTEMH HaIllOHAIBHOTO 3aXUCTY KOHCTUTY-
LiHHKUX [IPaB JIIOAWHY Yepe3 MPaBOBUM MEXaHi3M 3aXUCTY KHTTSI, 340POB’s Ta TiJHOC-
Ti ronuaM [61], 30kpeMa 3a0e3rneueHHs e(DeKTUBHOTO PO3CiayBaHHs (aKTiB 1030aB-
JICHHSI )KUTTS Ta HEHAJIS)KHOTO TIOBO/DKECHHS, Y TOMY YHCIi i 100 0cib, AKi nepedy-
BAIOTh Y MiCIsIX M030aBJICHHS BOJI IiJi MTOBHUM KOHTpOJieM JepxaBu [61];
L ]
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[

3000B’s13yBaHHS OpraHiB MPHUBaTH3AIlil... PO3IISTHYTH 3asBY MTOKYIIS HE BU3HAHO TO-
TOXKHUM 3aJI0BOJILHUTH 11 11010 KOHKPETHOTO CIoco0y MpuBaTu3alii 00’eKTa, sIKIIOo
1HITIE HE TepeadadeHo 3akoHoM [62].

AHani3 IOpUANYHMAX A03BOJIIB SIK IOPUANYHHUX IHCTPYMEHTIB BU3HAYEHHS 3MiCTY
1 00CsITy ITpaB JIOJIMHU 1 TPOMAaJITHIHA, TEX 3aCBiIy€ OCOOTMBOCTI 1X (PYHKI[IOHAIIb-
HOTO TIPU3HAYEHHS B 3araIbHOIO3BUIBHIN TUTOIMKHI. BilIOBiTHO MOYKHA BHOKPEMHUTH:

1) 103BOJIM SIK BTIICHHS 3araJIbHOTO JI03BOIY, IUISIXOM:

a) mpsimoi ikcamii KCY mo3Boiry 3a 10IMOMOTOI0 TpaguIliiHOT (OPMYIH, SK IIe
MaJIo MicIe IPY BU3HAYCHHI 3raJyBaHMX BHUIIIE IpaBa Ha CBOOOIY Ta OXOPOHIOBAHOTO
3aKOHOM IHTEpecy;

0) nexmapyBanHs, yrBepkeHHS KCY cBoOOmM Aiif, BTACHOTO PO3CYy YIIOBHOBA-
JKEHOTO Cy0’€KTa , HAPUKIIA, MIOJO:

— npasa Ha npusamue ma cimetine dxcumms (BU3HAHE 3aCaTHUIOIO IIHHICTIO, HE00-
X1IHOIO /7151 TOBHOTO PO3KBITY JIOAMHHU B IEMOKPAaTUYHOMY CYCHIJIBCTBI, Ta IPaBOM
(hi3uaHOi 0cOOM HA aBTOHOMHE OYTTS HE3JICKHO Bif IHIINUX CyO’ €KTiB) [34].

— npasa Ha cyooguil 3axucm (KOHCTATaIlis TOMIMPEHHS IOPUCIUKINL CYIiB Ha 6CI
npaeoeioHOCU U, TII0 BUHUKAKOTH Y JCPKaBi, BU3HAHHS IT1/[B1IOMYOCTI Cy/1aM OyJb-sIKHMX
3BepHEHb (hi3MIHOI 0COOU MO0 3aXMCTY CBOIX MpaB i cBOOO (Yepe3 B3a€MO3B’SI3KU
crarti 124 1 55 Koncturymii Ykpainu) [63];

— npasa Ha npasogy 0onomoey (TPaKTYEThCS K TapAHTOBAHA JIEPIKABOIO MOXKITH-
BiCTb 0001 HE3aIEKHO BiJ] XapakTepy ii MpaBOBITHOCHH 3 IHIIMMU Cy0’ €KTaMH BUIBHO,
0e3 HenpaBoOMipHUX 0OMEKEHb OTPUMYBATH JIOTIOMOTY 3 FOPUIMYHUX MTUTaHb B 00Cs31
i popmax, sik BOHA TOTO MOTpedye [64]);

— Npasa Ha OCKApIIceHHs: B CyJ PillieHb, Jii 4u 0e31isTIbHOCTI OpPraHiB JIepKaBHOT
BJIAJIH, OPTAHIB MICIIEBOTO CAaMOBPSIyBaHHS, IX ITOCATOBUX U1 CITYKO0BUX 0Ci0 (OCKITh-
KM anessiiiHe OCKapsKeHHS CYJJOBOTO PIllICHHS HE MOXKJIMBE JIMIIIE, KOJIU 3aKOH MiCTHTh
npsMy 3a00pory [65];

— 8ubopyoeo npasa (MOXKIMBICTh KOXKHOTO TPOMaJITHIHA YKpaiHU BUTBHO 00UpaTH
i OyTH 0OpaHMM B yMOBax cBOOOJIM BUPaXXCHHS MONIISIB 1 00MiHY iH(pOpMaIi€eto, 1o-
Bard JI0 HOTO BOJIEBUSBIICHHS, IEMOKPATUYHOTO BUOOPY Ta pe3yabTaTiB BHOOPIB [66]).

[TpumiTHUM € Te, WO PopMy8anHs 3a2a1bHO20 TO3BOIY MOXKE BiI0YBaTUCS IIUIIXOM
3MiHH JCOHTUYHOTO CTATyCy, IPUPOIN IHCTPYMEHTIB 3a0e3TeueHHsT CBOOOIN, HAPHU-
KIIa;

— 3aMIiHU 0038i1bHO20 NOPAOKY NOBIOOMHUM: 3AKOHOOA8YA BUMO2A OMPUMAMU
nonepeouil 0036i1 Ha IPOBEIEHHS OKPEMUX MUPHUX PETITIHHUX 310paHp y myOmigaHIX
MICIISIX TPAKTY€EThCS SIK Taka, Mo cynepedutsb ctarti 39 Koncturynii Ykpainu, sika
BCTAHOBITIOE HEOOX1THICTH 3aBYACHO CITOBICTUTH BiIIIOBITHI OPTaHU IEP>KaBH PO MIPO-
BECHHS MUPHOTO 3i0panHs [54].

3a tBepmkenusamu cynai KCY 1. JI. CrnifeHko, HEKOHCTUTYIIHHICTh 3a3HAYCHOT
BHMOTH €JIEMEHTapHO BCTAHOBIIOBAJIACh KOHTPAIUKIIIE€IO0 MiXK ITOBIIOMYNM 1 JT03BiTh-
HUM TIOPSJIKOM peatizaitii miei ceo0oau [54], a mo cyTi MOBa #Iiia Mpo KOHKYPEHIIit0
@
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THUTIB IOPUIUYHOTO PeryioBaHHs, BHacigok yoro KCY neritumysas 3/{THOP. Cymns
KCY M. M. I'ynbraii migKpecinB MOMUIKOBICTB Cy0’ €KTHOTO CKJIAAY AOCHIKyBaHOTO
KCY mpaBa Ta 6e3mincTaBHICTh MocuiaaHHsa Ha cTarTio 24 Konctutytii Ykpainu,
OCKIJIKY MPOBEJCHHS OOTOCTYXiHb, PETIriHHUX OOPSAIB CTOCY€ETHCS PEIIiriMHUX Op-
raHisaiiii, a He okpeMux (izuynux ociod [54]. Lle, cBoero ueproro, aekiapye npasa
peniriiHuX opranizamiii sk MoxmBHX cy0’exTiB 3/ THOP;

— nepegedentsi 0606 s3ky y cmamyc npasa (KCY BU3HAB MPUBATU3ALIEIO JISPIKAB-
HOT'0 KHUTJIOBOTO (DOH/TY IPAaBOM IPOMaZSH YKPAaiHH, 1110 IOBUHHO Peasli30ByBaTUC HUMU
Ha 61aCHUll po3Cy0, Ha yMOBaX, y IOPAIKY Ta CIOCiO, BCTAHOBICHUX 3aKOHOM [36]);

1)  103BONM K KOHKPETH3allis BiAOBIAHOTO TpaBa B OPSIKY ITiJCHICHHS HOTo
Oe3mocepeHbOl peatizallii, miJICHIEHHS HOT0 3arajlbHOI03BUTFHOI IPUPOIH, TOOTO
IiJICHJICHHS 3arajbHOTO JI03BOJY:

— TpaBo Ha cynoBui 3axucT (ctartsa 55 KoHcTuTyii YkpaiHu) TpakTyeTbes SK
MOXITUBICTb 3BEpPHEHHSI 0COOM /10 Cy[y Ta MpaBo Ha OOIPYHTOBAHE CyAOBE PILLICHHS,
30KpeMa MOXKITUBICTh BUTIPABJICHHS CYZJ0BOT MOMMJIKH CY/IOM JIpYTO1 iHCTaHIii. Amemns-
LUiHHUN eperisy CyI0BOTO PilIEHHs € BaKIMBUM Uil YTBEPIUKECHHS 1 3a0€3MeUeHHS
pae i cBoOOI JiroauHu [6];

— cBoOosa MONMITUYHOI MiSITFHOCTI TPOMAJISTH MIPOTIIyMadeHa IIHUPOKO, 30KpemMa
i yepes y4acTb y poO0Ti BHOOPUYHMX KOMICiHi sik cy0’€KTiB BHOOPUYOTO MPOIIECY K OAUH
13 crmoco0iB peasizarlii mpaBa TPOMaIsIH Ha YIacTh B YIIPaBIiHHI [ep KaBHUMH CITpaBa-
mu [33].

Cracysanns cneyianbHo2o 003607y AK «NIOCUNIOBAYAY 3A2ANbHO20 003601Y, QaK-
MUYHO € 0OMENCEHHAM 3A2ANbHO20 00360/Y. 30KpemMa BUSHAHO, 1110 CKAaCyBaHHS IIJIBT,
KOMIICHCAIIi}l Ta rapaHTiil He BI/IIIOBIa€ KOHCTUTYIIMHOMY 000B’SI3KY JIEpyKaBH MO0
0Ci0, SIKi TTOCTpaKIaTH BHACTITOK YOpHOOMIBCHKOI KatacTpodu [66].

3) I03BOJH SIK TapaHTii 3araJikHOrO JO3BOJY: BU3HAHO, IO CYJOBUH KOHTPOJb 32
TOCITATI3AIEI0 HEMIE€3ATHOI 0COOH J0 MCUXIaTPHYHOTO 3aKJIany € HeoOXiTHOIo Ta-
paHTi€ro 3axuUCTy i1 mpaB i CBOOO/, 3aKPITUICHNX, 30KpeMa, cTaTTsiMu 29, 55 OcHOBHO-
ro 3akoHy Ykpainu. TakuMm 4yuHOM Oyje MiATBEpAKeHA MPaBOMIPHICTh 0OMEKEHHS
KOHCTUTYIIIHHOTO TIpaBa Takoi 0CoOM Ha CBOOOY Ta 0COOUCTY HEOTOPKaHHICTh [21];

4) no3Bonu sik 0OMexyBaui (IM1ICTaBHI) 3arajJbHOTO JO3BOJIY: HATOJOIIEHO, 10
KOHCTUTYLIWHI OOMEKeHHS U TPOMasiH OpaTH ydacTh B YNPaBIIiHHI JAeP>KaBHUMU
CIpaBaMH HE MOXXYTh 3aCTOCOBYBAaTHCSl Ha OCOOMCTI, COIiaJIbHI, KYJIbTYypHI Ta iHIII
npaea i cBo0o U Jroaunu [53].

Hagenene: popmye metomonorito BusiBinenss 3/ THOP, #ioro cyTHicTs, 3MicT i Gop-
My; okpecmoe npenmeTHy chepy 3ATIOP, B siky noTpamisiors pi3HOMaHITHI paBa
JIIOMHY; O0YMOBITIOE Cy0’€KTHY cepy IILOTO THUITY PETyITIOBAHHS.

Jo3BonrMo co0i 3apoIIOHYBATH LIe ACKiIIbKa MipKyBaHb 3 LOT'O IPUBOLY.

Sk BKe 3rajyBanocs, Cy0 €eKTHUN CKJIaJl JOCTIKYBAHOTO PEryJIFOBaHHSI JOBOJI
LIMPOKO MIPOEKTYETHCSI B KOHTEKCTI Takol Horo nmpenmetHoi cdepu, sk cBodoaa mouti-
TU4HOI AisuibHOCTI. L{to cBoOOMy KCY iHTEepmpeTye 1m110/10:

®
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— OKpemux epomadsiH. BiAOBITHO MPOBaIUTHCS BOHA MUISIXOM iX y4acTi y TOJi-
TUYHOMY KHTTI CYCIUILCTBA, 30KpEMa Yepe3 NpaBo Ha y4yacTh B YIPaBIiHHI JepiKaB-
HUMU clpaBaMH, y pedeperaymax, BiTbHO oOupatn i OyTH 0OpaHWMH 10 OpTaHiB
JepKaBHOT BJIaJy Ta OpraHiB MiCLEBOrO CaMOBpSAYBaHHA [33], UMM OKPECITIOETHCS
3A2a1bHO0038INbHA CYO EKMHICMb 2POMAOSIH;

— noaimuyHuUX napmii, TPU3HAYCHHS SKUX 3a0e31eUyBaTH y4acTh yCiX TPOMAISH
B MOJIITUYHOMY JKHMTTI CYyCIJIbCTBA, BIUIMBATH HA JICPKaBHY BJIally, OpaTH y4acTh
y opMyBaHHI OpPTaHiB BJIAIH 1 KOHTPOJI 3a IX TisSUTBHICTIO [68], 110, BiAMOBiAHO, 00Y-
MOBJIIOBaTUME 1 3arajIbHOJ03BUIBHY Cy0’ €KTHICTh MOJMITUYHOI MApTil;

— 2pOMAOCLKUX 00 €0HAHb K THCTUTYTIB TPOMAISTHCHKOTO CYCIIIBCTBA, MO «€
MIPUPOTHUM (PYHAAMEHTOM KOHCTUTYIIIIHOI IeMOKparii y 3a0e3edeHHi MOJITHYHOTO
PO3BUTKY YKPATHCHKOTO CYCIUIBCTRA Ta ICPIKABH, CITPUSIOTH CaMOpeati3aliii rpoMa/isiH,
HAJar0Th IM MOXKITUBICTh CAMOCTIHO a00 pa3oM 3 IHITUMH peajizoByBaTH Ta/ado 3a-
XHIIATH CBOI MpaBa, cBOOOM Ta iIHTepeCH, 0 BU3HAYAIOTHCS Ta rapaHTyIoThest OCHO-
BHUM 3aKOHOM YKpaiHH, a TaKOK OpaTw y9acTh Y BHUPIMICHHI CYCIIHPHO Ba)KIUBHUX
CIpaB Ha MiCLIEBOMY YH 3arajbHojepxkaBHoMy piBHI» . Ilpu npomy KCVY Bkazye Ha
pi3Hi hopmu 00’ €THAHD TPOMAJISH, HE 0OMEKYIOUH iX OaraToMaHiTHICTh (JIeKIapyoun
Ha il TUISHIN CyCHTBHUX BiTHOCWH 3arajJbHUN J03B1N): TMONITHYHI MapTii, iHII
00’€JHaHHS, CTBOPIOBAHI 3 METOIO 3a0e3MeueHHsl yJacTi TpOMajsiH y CyCHiIbHO-TIO-
JTITHIHOMY Ta COIliaTbHO-EKOHOMIYHOMY JKHTTI CyCIIUIBCTBA 1 IEPKaBH [6]; MOIOMIK-
Hi opranizauii (B acrekTi npas KX i OyJI0 BU3HAYEHO MOHSTTS cBOOOIN 00’ €THAHD )
[69]; npoderminkopi opranizamii [70; 71]; peniriiiHi opranizanii [54]; GnaroaiiiHi opra-
Hizamii [72].

OxpeMoi yBaru 3aciayroBylOTh B IIPOLIECI aHalli3y CBOOOJIH MOJIITUYHOT JTisTTbHOCTI
npasa Hapoonux denymamis, OCKUIBKH: 1) rapaHTii Takoi cBOOOIH, HE 3a00pOHEHOT
Koncturyuiero i 3akoHamMu YKpaiHu, MOIUPIOIOTHCS 1 Ha HUX, AisIbHICTE BepxoBHOT
Panu Ykpainu € HeBiT €MHOIO CKJIAJOBOIO YACTHHOIO CYCITUTBHOTO JKUTTS B YKpaiHi
[73]; 2) oOMmexxeHHsT 3akOHOM YKpaiHU MpaBa 3aKOHOZaBuOi iHiiaTHBH y BepxoBHii
Pani Vkpainu, 30kpema, HapOIHUMH JIeNyTaTaMi YKpaiHu TPaKTYETbCS SIK Take, IO
MOKE TIPU3BECTH 10 OOMEKEHHS iX MpaB MI0A0 O0e3MepenTkoqHOTO 3MIHCHEHHS CBOIX
MTOBHOBAYKEHb B iHTEpECax ycix rpoMajsiH YKpaiHu i, AK HAacHiIOK, — 10 OOMEXEHHS
paB i CBOOO JIIONWHM 1 TpoMaIsTHIHA [74].

[IpumitHuM € i Te, mo HaBeneHuit BucnoBok KCY HamaBaBcs w000 3akoH00aguoi
iHiyiamusu Hapooy, YuUM NpPe3roMyEmMubCs i 3a2albHO0038LIbHA CYO EKMHICMb HAPOOY.
Ha cb0200Hi numanna maxoi cyd ekmuocmi HA036U4ALIHO AKMYaibHe, NPO Wo C8I0UUNb
icmopist nPUIHAMMsL HOBO20 3AKOHY NPO 6CEYKPAiHCbKUllL pedhepernoym [75].

3eavicarouu na nasedeni guuje memooonoziuti opienmupu ioenmugpixayii 3/{TIOP
(tioeo cymuicmo, 3micm i hopmy), oOTpyHmyeamu 3a2a1bHO0036IIbHY YO EKMHICTD
HApoOy VKpainu MOdICHA HACMYNHUM.

1. Ilpupooa Hapodoenadds OXOILTIOE yclo TIOBHOTY BIIAIM B MEXax TEPUTOPIi Aep-
JaBH [66], «€IMHICTD 1 HEBITUYKYBaHICTh» [76], IEPBUHHICTH MO0 TaK 3BaHUX BCTa-
@
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HOBIIEHUX BJaJ [77]; 30aTHICTh 0OMEXyBaTH JepKaBHY Biary [78], a TaKoK 3yMOBITIOE
3a00pOHY y3yprallii BUKIFOYHOTO [TPaBa HapOy BU3HAYATH 1 3MIHFOBATH KOHCTUTYITiH-
HUY Jaa B Ykpaidi [79], 3 60Ky, Hacamrepes, nep>kaBH, a TAKOXK — OPTaHiB MiCIIEBOTO
CaMOBPAIYBaHHs, FPOMasiH UM ix 00’eaHansb [76]. Lle sionosioac cymuicHii xapak-
mepucmuyi 3{TIOP.

2. Peanizayis napo0ooeiaoos 8iobysacmuvcs uepes cucmemy okpemux npas [80], sxi
OMOCEPEIKOBYIOTh 3aragbHUH 103Bi. M1eThes mpo MexaHizMu:

— BHYMPIUHbOO0EPHCABHO20 PiHS, HACAMIIEPE], BUKITIOUHE TIPAaBO HA 3/IHCHEHHS
ycranoBuoi Biaan) [80], a Takox pedeperaym [81]. LlikaBo, o HOBUM 3aKOHOM J10-
TpuMano ropuaudHoi no3uii KCY npu Bu3HaueHHi (JI0BOII MHUPOKO, B AyCl 3aralbHO-
r'O JI03BOJIY) TIPEaMETa BCEYKPATHCHKOTO pedepeHIyMy, 30KpeMa o0 MOMKITHUBOCTI
pO3IIISY «IUTAHB 3arajibHOJIEP’KaBHOTO 3HaUEHHM» (1. 2 cT. 3 3rajaHoro 3akoHy),
«BHPIMICHHA SKUX BIUIMBAE HA JIOJIO BCHOTO YKPAiHCHKOTO HAPOIYy — IPOMaJsiH YKpa-
THM BCiX HalliOHAJILHOCTEW» [82]. BogHOYaC 3-11oMixK BUMOT 10 (POPMYITFOBAaHHS TaKUX
MMTaHb, 3aKOH Tependayae GopMy MUTATHLHOTO PEUYEHHS «CTOCOBHO MIATPUMKH (3a-
TBEPUKCHHS, IPUIHATTS): ... TIOJOKEHHSI HOPMATUBHOTO XapakTepy (30Kpema MpuH-
LUILY, KpUmepiro npasoeozo pe2yniosanis) 63 BUKIAJCHHS HOT0 Y BUINIS MIPOEKTY
3aKOHY PO BTPATy YMHHOCTI 3aKOHOM YKpaiHW a00 OKPEeMHMH HOTO TIOJIOKEHHSIMI
(m. 3 ct. 19 3akony);

— MIJICHAPOOHO20 PiBHS, 30KpeMa NPo CNOCcodu 30ilicHeHHs HAPOTHOTO CYyBEpEHi-
TETy MO0 MONIMPEHHS IOPUCAUKIIT MIXKHAPOJHUX CYIOBUX OPraHiB Ha TEPUTOPIIO
VYkpainu [83].

O/HOUYACHO EKIIAPYETHC 0OMeENCEHICMb HAp00061ad0s Koncmumyyicio Ykpainu
I0/10 TOPSIKY (TMPOLeAYypH) 3AIMCHEHHS YCTaHOBYOI Biiau [84].

Haeeoene sionosioae smicmosnomy acnexkmy 3TIOP.

3) @opmanizayis HapoOoenados 6 Ykpaini 30IUCHIOEMbCS 30 OONOMO2010 GION0GI0-
HUX 3a00pOH, 30008 '3)8AHb, 00360Ii6.

Tak, dikcarist 3araJbHOTO JJO3BOIY IIOJ0 HAPOAOBIAAJS BiIOyNacs 3a paxyHOK
CHIBBIIHOLICHHS IOPUINYHUX 3ac00iB: «KoHcTUTYLIs YKpainu npuitasTa BepxoBHotO
Panoro Vkpainu Binm imeHi Ykpaincekoro Hapony (mpeamOyma Koncrurymii Ykpainn),
SIKUH BiAMOBiHO 110 ctarTi 5 KoHctuTtymii YkpaiHu Mae BUKITFOUHE NIPAaBO BU3HAUATH
1 3MIHIOBAaTH KOHCTHUTYIIIHHUN Jaa B Ykpaini. lle mpaBo He MOke OyTH y3ypIIOBaHO
JIepKaBoro, ii opranamu abo mocanoBumMu ocobamu. Orxe, npuiHATTI KoHCTHTYIIIT
VYkpainu BepxosHoro Panoro Yipainu Oys10 6e3nocepeiHiM akToM pealtizallii cyBepe-
HITETY HapOY, SIKUH TITPKU OHOPA30BO YIIOBHOBXKUB BepxoBHy Pany Ykpainu nHa ii
npuiHATTI [85].

3-TIOMiX TO3BOJIIB, K MiACHIIOBAYiB 3aTaIbHOTO TO3BOTY, MOKHA BUOKPEMUTH
BHKIIIOYHE TPaBO Hapoay Bu3Hauatu y KoHctuTylii Ykpainu, siki OpraHu JepxKaBHOi
BJIaJIM BiH YIIOBHOBA)XXY€ Ha 3ICHEHHS BJIaJ U Bij Horo imeHi [78].

LlikaBoo B 1OCIiPKyBaHOMY KOHTEKCTI JIO3BOJIB € HACTYITHI CUTYaIlii 3/[iiCHEHHS
HapOJOBIAIS:

®
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— HaroJomryrouu, mo ynHHa KoHctuTytis Ykpainu He nependadae iHCTUTYTY BH-
CIIOBJICHHSI HEJIOBIPH Ha BceyKpaiHChbKoMy pedepenaymi Bepxosniit Pani Yipainu un
OyIb-SIKUM 1HITAM KOHCTHTYIIITHIM OpraHaM JepKaBHOI BN sIK MOYKITUBOT ITiICTaBU
JIOCTPOKOBOTO MPUITMHEHHS 1X TOBHOBaXeHb, [§6] KCVY 3acTocyBaB MeTom0JIOT 0
CHEIIaJILHOTO JI03BOTY (HE nepeadaueHo — 0TKe, 3a00poHEeH0). BicyTHICTD criemiaib-
HOTO J103BOJIy CTaja MiICTaBOIO 17151 OOMEKEHHS 3arajibHOTO J03BOIY);

— y crIpaBi Ipo BUKIIIOUEHHS KaHU/ATiB Y HAPOAHI IeMyTaTH YKpaiHu 3 BUOOPUO-
ro crucKy momitugHoi nmaptii, Ha nymky cynai KCY 1. 1. Cainenka, KCY HeBipHO
CHiBCTAaBUB HOpMH 3akoHY 1 HOpMu KoHcTuTyuii YkpaiHu, OCKiIbKH 3 TOUYKH 30py
JOKTPUHUA MAaHIMYJAMIl 3 UM CITUCKOM MOYE IOCh pOOWTH TUIBKH Hapoj YKpaiHu
TaKUM CaMHUM YHHOM, SIK BiH IIe 3/iiICHIOBaB Ha BUOOpax [66]. CnigsioHowieHHs KOH-
cmumyyitino2o npasa Hapooy Ha 60Je6UABILeHHS MA KOHCIMUMYYIUHO20 NPpaAsa Wooo
OIANbHOCHIT NOAIMUYHUX NAPMIL, 30KpemMa w000 TIPUTTHHEHHS WICHCTBA B IO THIHIN
napTii Ta NpUIMHEHHS TOBHOBAKEHb HAPOAHOTO JienyTara YKpaiHu, SIKUil He YBIHIIOB
JI0 CKJIay (pakiii MOMTHYHOI MapTii, Bix siKo1 BiH OyB 00paHuii moTpedye rpyHTOBHO-
ro aHamizy [66]. TakuMm 4nHOM, HIIIIOCS PO KOHKYPEHIIIFO 3arajbHOTO JO03BOIY Ha-
poay 1 3arajgpHOrO JO3BOJY MOJITUYHUX HapTIii.

ono ropuduunux 3acobie — eapanmiil 3a2a1bH020 0038071y, MOKHA HABECTH MIPH-
KJIaJIu:

— 3000B’s3yBaHb: 3aKOHOAABYA HEBU3HAYCHICTH IIOA0 MPOICAYPH MPOBEICHHS
pedepennymiB He 3BibHsIE [IpesnaenTa Ykpainu Big 000B’ 513Ky HOro MPOTOJIOMICHHS
Ha mijctaBi HopMm Koncrutyii [81];

— 3a00poH: 3a00pOHA 3BY)KYBaTH MEXi KOPIAOHY YKpaiHU, BUBOIUTH Cy0’€KTiB
a/IMiHICTPAaTUBHO-TEPUTOPIATBHOTO YCTPOIO YKpainu 3 ii ckitay, 3SMiHIOBaTH KOHCTHU-
TYIiAHUN CTaTyC aaMiHICTPAaTHBHO-TEPUTOPIaTBLHOT ONMMHUII Yepe3 MPOBEACHHS
MicCLIEBOTO pedepeHIyMY, OCKIIBKH 1€ CYyNepeYnTh KOHCTUTYI[IHHUM NPUHIUIIAM
LITTICHOCTI 1 HEIOTOPKAHHOCTI TepUTOpii YKpaiHu B MeXax 1CHYI040Tr0o KOpIoHYy [82];
3a00poHa Oy/Ib-IKOMY JepKaBHOMY OpTaHy YKpaiHH 3/iiCHIOBATH MEPEBIPKY BiJIO-
BigHocti Koncturynii YkpaiHu nuTans, siki IPOMOHYIOTECS 1HIIIATHBHUMU TPYHaMH
TPOMaJISH U BCEYKPATHCHKOTO pedepeHayMy 3a HapoaHOIO iHIMiaTuBOIO [86].

Hagenene dikcye dpopmanbny xapakrepuctuky 3ATHOP npu 3aiiicnenni Hapomo-
BITAJJISI.

BUCHOBKH

KoHcTHTYIIHHOMY CYTOYNHCTBY BiJIBOIIUTHCS OCOOJIMBA iIHCTUTYIiHA pOITh y 3a0e3-
IeYCHHI BEPXOBCHCTBA MpaBa, a TOMY yCsl HOro MpakTHKa CIPsIMOBaHA Ha MOMIYK
ONTHUMATLHUX IOPUANIHUX 3ac00iB Takoro 3abesneueHus. Jocmimkenns 3] TIOP
3 OIJISIIy Ha CYTHICHY OCHOBY — yTBEP/KCHHS CBOOOJU 1 3aM00iraHHIO CBaBLIIIIO
JICP’KaBH — JI03BOJISIE IPUITYCTUTH HOTO METOAOJIOTYHMI MOTEHIIa JIsl peai3artii
i71ei IpaBoOBIA/s, & TAKOXK IMPABOOOMEKYBaIHHOI MisIILHOCTI, siIKa 0€3MoCcepeHbO
3HaxXoauThCs B mojii 30py KCVY.
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Amnamni3 pimenp KCY mig xytom 30py 3ATHOP BusiBnsie:

— 3micmogHy xapakmepucmuxy 3/ TFOP, sKy ckiafgaroTh mpasa (CBOOOIM), 3aKOH-
Hi iHTepecH 0codM Ta iHIINX Cy0’€KTiB, iX MiCTaBHI OOMEKEeHHS,

— gopmaneny xapakmepucmuxy 3/[THOP, npeacTaBieHy BiIIOBIIHAM IOPHIAYHIM
IHCTpyMEHTapieM, SIKUI OTI0CepeIKOBYE BioMy (hOPMYITY: «JI03BOJIEHO yce, 10 He 3a-
GOPOHEHO 3aKOHOM». Moro BimoBisHO GOPMYIOTH IOPUANYHI 103BOIIH, FOPHIMYHI
3000B’s13yBaHH: 1 FOPUINYHI 3200pOHH, SKi CAMOCTIIHO a00 y TEBHOMY CITiBBITHOIIICH-
Hi CKJIaJJal0Th OCOOJIMBY KOHCTPYKITIFO — 3arallbHUH TO3BIJ, 1110 TTOKJIIEHIUH B OCHOBY
3ATHOP;

— npeomemuy cepy maxkozo pe2yniio8anHs, IKa BUSHAYAETHCS: a) B TpoIeci
00’ eKTHUBaIlii pi3HUX MPOSABIB CBOOOH, IKUMH €: CBOOO/Ia IepecyBaHHsI 1 BUTbHII BUOIp
MICIISl IPO’KMBAHHS, CBOOO/Ia BIACHOCTI; CBOOOA IOTOBOPY; CBOOOA TTparli; cBoOoIa
00’ egHaHH; cBO00/1a IMOIITHYHOT JiSJIBHOCTI;

0) KOHKpETH3aIli€r0 CBOOOIN Y TIpaBax, Mo i1 6e3nocepednbo 2apanmyms, iK-oT,
MpaBo Ha cBOOOAY 1 0COOMUCTY HEOTOPKAHHICTH, MMPABO HA CBOOOY CBITOIVISIY Ta Bi-
POCTIOBiTaHHS, IPABO HA CYIOBHUI 3aXHUCT, TPABO Ha IIPABOBY JOIIOMOTY, Ta 0nocepeo-
Ko8ytoms (CBOOOZOI0 PO3CYMY), HAPUKIIAJ, TIPaBO HA IPHUBATHE Ta CIMEHHE KUTTS,
MIpaBO Ha IMPAIlo, PaBoO Ha KUTIO, 30KpeMa HOro MpHUBaTH3AIIIFO;

— @yHuryionanvHy chpepy makozo peeyniosanus (00yMOBIEHY KOHKPETH3AIlI€0
CBOOOIM B OKPEMOMY TIpaBi, 110 Tiependavae pizHi crocodw ii 3iliCHeHHS: MOYKIIHBICTh
BHOOPY CBO€ET IOBEAIHKH, CAMOCTIIHO JiSITH BiATIOBIAHO JI0 BIACHUX PIllIEHb 1 3a/yMiB,
BH3HAYATH IPIOPUTETH, pOOUTH BCE, 110 HE 3a00POHEHO 3aKOHOM, O€3ITEePEITKOIHO 1 Ha
BJIACHHUW PO3CYIl TIePEeCyBaTHCS TI0 TEPUTOPIi JeprkaBH, OOMpaATH Miclle TPOKUBAHHS,
OyTH BUTEHOIO Y CBOTH JISUTBHOCTI BiJl 30BHIIIHBOTO BTPYYaHHS, 32 BUHATKOM TIEBHUX
0OMEKEHB);

— cyb’ekmuy chepy maxoeo pe2ynro8aHHs, «BTATHEHHS B OTO OpOiTy» He JHIIe
okpeMux (hi3muHHX 0ci0, a ¥ IHINX Cy0’ €KTIB MpaBa (TOTITHIHAX TaPTii, TPOMAICHKIX
oprasizariif) i, HaBiTh, CAMOTO HapoAy YKpaiHH, IO «aKTUBYEY ITOAIBIIE J0CIIHKEeH-
HS B HANPSIMKY 3’SCYBaHHS MUATAaHHS «KOHKYPEHIII] 3arajdbHUX J03BOIB» PI3HHUX
Cy0’€KTiB TIpaBa.

Jst KCY MoXknIHMBOCTI KOHCTPYKIIIT 3arallbHOTO J03BOJY (30KpeMa IOpUIAHIHUX
JI03BOJIiB, 3000B’s13yBaHb, 3a00pOH, M0 37aTHI BUKOHYBATH (DYHKIIiI0O 0OMEXyBadiB,
ITiJICFITIOBAYiB, TapaHTiil CBOOOIH) — I1€ OIaTKOBA METOJIOJIOTIS OI[iHIOBAaHHS CyTHiC-
HOTO 3MICTY TIpaB i CBOOO 3 METOIO HOT0 MaKCHMaJIbHOTO 30€peKeHHS 1 3aXHUCTY.
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Hauionanoruii ynisepcumem kopabaebyaysarms imeni agmipara Maxaposa
Muxkonais, Yxpaina

JOCAIKEHHSA HEJJOJOHAAOCTI EKOAOTTYHOTO
3AKOHO/IABCTBA YKPAIHHU Y COEPI MOBOAKEHHSA BIAXOJAMU

AHOTANISA. ¥ cmammi 00Cnio#ceHo HeOOCKOHANICMb HOPMAMUBHO-NPABO6OT basu y cghepi no-
800d1cet A 3 8ioxo0amu 8 Yrpaini. OcHO8010 0151 MAKUX OOCHIOHCEHb € KPUMUYHA CUMYayis,
susHauena 6 Hayionanvhiti cmpamezii noeoodoicenus 3 gioxooamu 0o 2030 poky, axa nos sa3ana
i3 3POCMAHHAM eKONO2IUHUX 3a2po3 0ia Hawtoi Kpainu. CyuacHa 0epicasia ekono2iuna norimu-
Ka ma iCHYI04i eKOHOMIYHI MemoOu 0epiCca8HO20 Pe2yillo8aHHs y Yill chepi € HedocmamHubo
ephexmueHUMU HA MICYEeBOMY PISHI, WO NPU3800UMb 00 HEOOCKOHAIOCIMI MAPUGHOL NOTIMuUKU
ma 6i0CYMHOCMI CUCEMHO20 NIOX00Y 00 Opeanizayii nosodcents 3 gioxooamu. Y cmammi
npoananizoearo Hayionanvuuii nian noooscenus 3 8ioxoo0amu ma 4YuHHe 3aKOHOOABCMBO
y cghepi n08oO;CEHHA 3 8I0X00AMU, AKe CKIA0AEMbCA i3 3aKoHie Yipainu «IIpo oxopony Ha-
BKOTUULHBO2O NPUPOOHO20 cepedosuyay, «IIpo 6ioxoouy, «IIpo sabesneyenns canimaprozo ma
enioemiuHo20 bnazononyuus HaceieHusy, «Ilpo [1oeooicents 3 padioakmusHuMU 8i0X00aMUY,
«[Ipo bnazoycmpiii nacenenux nynkmisy, «IIpo srcumnogo-komynanvie eocnodapcmeoy, «I1po
YIAKOBKY Ma 8i0X00U ynakoskuy, «[Ipo 8i0xo0u enekmpoHHo20 ma enekmpuiHo2o 001a0HaAHHSY,
«I1po 6i0x00u 2ipHUUOO0OYEHOT NPOMUCTIOBOCMIY MOWO MA 3aNPONOHOBAHT WIAXU IX NOKPA-
wenns. Takooic BUSHAUEHO HUZKY NPUYUH, AKI nepewrodxcaoms inmeepayii /fupexmug €8po-
neticokoeo Coio3y 8 HayioHAIbHE 3aKOHO0ABCMBO, M BUCEIMIIEHO Nepesal iX NPOBAOICEHHS.
Busnaueno xknouogi momenmu ma Hedoniku H06o2o 3akonodascmea «IIpo nosooddcenns 3 6io-
X00amuy, a maxodic akmopu, wo npuzeo0sims 00 KOPYRYIUHUX PUSUKIG, 30KpeMd, 3anposa-
00ICeHHs1 HOBOI CIMPYKMYPU — Onepamopa (AOMIiHiCmpamopa) cucmemu H0800ICEHHS 3 NOOYMO-
8UMU 8I0X00amMU. Y 00CNiOHCeHHI BUKOPUCOBYIOMbCA MAKI 342AbHI MEMoOU HAYKOB020 Ni3-
HAHHA: CIMAamMucmuyHull, OlaneKmuyHull, GopmMantbHO-CIMUIICIMUYHUL, AKCIONO02IYHULL, CUCTHEMHUL
NOPIGHANILHO-NPABOSULL, (POPMATLHO-IOPUOUYHULL MA TH.

Kuaro4oBi cioBa: exonoziuni 3a2posu, 3akoH00ascmeo, HopmamusHa 6aza, meepoi nobymosi
8I0X00U. NOBOOIHCEHHSL 3 BIOXOOAMU
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RESEARCH OF IMPERFECTIONS OF UKRAINIAN ENVIRONMENTAL
LEGISLATION IN THE FIELD OF WASTE MANAGEMENT

Abstract: This article examines the imperfections of the regulatory framework in the field of
waste management in Ukraine. The basis for such research is the critical situation identified in
the National Waste Management Strategy until 2030, which is associated with the growth of
environmental threats to our country. The current state environmental policy and the existing
economic methods of state regulation in this area are not effective enough at the local level,
which leads to imperfect tariff policies and the lack of a systematic approach to the organization
of waste management. The article analyzes the National Waste Management Plan and the cur-
rent legislation in the field of waste management, consisting of the laws of Ukraine «On Envi-
ronmental Protectiony, «On Waste», «On Ensuring Sanitary and Epidemiological Welfare of
the Populationy», «On Radioactive Waste Managementy, «On the improvement of settlementsy,
«On housing and communal services», «On packaging and packaging waste», «On electronic
and electrical equipment wastey, «On the mining industry waste», and there are some ways to
improve them suggested. Also, a number of reasons are identified, which prevent the integration
of European Union Directives into national legislation, and the benefits of their implementation
are highlighted. The key points and shortcomings of the new legislation «On waste managementy
are identified as well as the factors that lead to corruption risks: in particular, the introduction
of a new structure — the operator (administrator) of the municipal waste management system.
The following general methods of scientific cognition are used in the research: namely, statisti-
cal, dialectical, formal-stylistic, axiological, systemic comparative-legal, formal-legal, etc.

Key words: environmental threats, legislation, regulatory framework, solid municipal waste,
waste management

INTRODUCTION

One of the most important problems of today in the environmental sphere is the
problem of waste management. The constant growth of solid waste (MSW), insufficient
coverage of the population with their collection services, outdated methods of disposal
and low level of their utilization have led to the fact that environmental pollution in
Ukraine has reached a level several times higher than in developed countries. This
leads to deteriorating human health and reduced life expectancy. Therefore, solving
the problem of environmentally friendly waste management today is one of the
country’s priorities. The National Waste Management Strategy until 2030 stipulates
L ]
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that a critical situation has developed in this area, which is characterized by the further
development of environmental threats: the volume of solid waste generation in
Ukraine is approximately 49 million cubic meters. meters, or about 11 million tons
per year, the rate of which in Ukraine averages 250-300 kilograms per year per person
and tends to increase, the annual volume of industrial waste generation is 419,2 million
tons, and the amount of accumulation in specially 13,27 billion.

Among the reasons for this situation is a significant problem of administrative and
legal regulation in the field of waste management, which aims to regulate through
administrative and legal norms of public relations connected with prevention of waste
generation and management, namely: collection, transportation, sorting, storage,
disposal, processing (processing), removal, disposal, control of these operations and
care of their burial sites.

Analysis of recent research and publications shows that today the legal framework
for treatment with waste contains a number of gaps and needs improvement, which
makes this study relevant. Therefore, the issues of solid waste management have been
the subject of numerous researches and discussions among scientists for more than
a decade. In particular, such as Antonova T., Gorobets O., Depko H., Baitsarya 1.,
Kupinets L., Kravchenko O.

RESULTS AND DISCUSSION

The problem of environmental pollution in Ukraine has become especially relevant
in modern conditions, as waste reuse and disposal is at a low technological and
legislative level of regulation. Anthropogenic impact on the environment is the result
of not enough controll by the state and insufficient public awareness of the reality of
the threat. It is necessary to have two factors to create environmental protection of
the country: sufficient environmental awareness of people and the influence of law
enforcement agencies, but it is necessary to create a legal framework through which
both individuals and public authorities will be motivated by the threat of punishment
or encouragement. Today, the field of waste management is still regulated by the Law
of Ukraine «On Waste», which was adopted in 1998. But during this time, not only
the technology of waste collection, processing and disposal has changed, but also the
morphological component. Plastic has become one of the main types of packaging,
and the amount of hazardous waste has increased. In 2020, only 6% of solid waste
and approximately 25 % of hazardous waste was recycled, and the rest was disposed
of in landfills. Accordingly, these rules do not promote the emergence of modern
waste recycling plants and the introduction of leading European technologies. The
current legal framework for waste management is outdated and needs immediate
updating (taking into account world experience), stricter control mechanisms and
a clearer structure of solid waste management.

The problem of inefficient solid waste management in Ukraine is caused by a number
of reasons. First, it is a long-term disregard for it as a problem by the state leadership,
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an underestimation of complexity, scale and specificity. Existing outdated technologies
in this area (about 70% of transport is worn out) and the lack of appropriate state support,
effective regulation of tariffs, the implementation of processes of treatment, adjustment
and punishment for environmental pollution do not contribute to the formation of
investment-attractive environment [ 1]. Territorial imbalances and imperfections of the
infrastructure of waste collection, processing and utilization as secondary raw materials
in the conditions of growth of their volumes of formation and progressive accumulation
also hinder the functioning of the effective system of solid waste management;
insufficient financial support for waste management, basic and applied science; lack of
modern methods and sufficient capacities for waste processing and utilization, etc. This
problem is exacerbated by the lack of effective state environmental policy at the local
level and effective economic methods of state regulation in this area. This leads to
imperfect tariff policy in the field of waste collection and disposal, and the lack of
a systematic approach to the organization of solid waste collection, which would be
aimed at obtaining secondary raw materials [2].

It should be noted that the system of payment for garbage removal is also imperfect.
It does not encourage the reduction of waste generated and does not establish financial
mechanisms for recycling instead of landfilling. Because of this, investors have many
questions about the possibility of investing in this area [3, 17]. Due to the imperfect
waste management system in the private sector, a significant number of unauthorized
landfills are detected annually, the data show that in 2018 alone, 26 thousand with an
area of 0,68 thousand hectares were liquidated. All this leads to the loss of millions of
tons of resource-rich materials contained in solid waste.

The existing formula for calculating the tariff for waste management services is also
incomplete. The formula lacks components such as Q. - solid waste sorting costs, 0, -
if there is a recycling plant, P - labor costs.

Therefore, the adjusted formula for calculating the tariff for municipal waste
management services should have the following view:

L, =OxT,+0,xT +OxT,+0+0+P)/0v

Summarizing the above, we can say that the tariff policy in the field of waste
management has a number of disadvantages:

1. The existing tariff only partially covers the costs of removal and collection of
solid waste to their disposal sites, but the disposal itself is financed on a residual basis.

2. There is a need to use tariffs for processing and disposal, which would ensure the
operation at the required level and include a certain component for the implementation
of investment programs.

3. The tariff needs to be adjusted in proportion to the level of change in the minimum
wage to help ensure the development of the waste recycling industry and address
Ukraine’s waste disposal issues.

4. The implementation of measures aimed at efficient waste management requires
a change in the attitude of the population and the authorities.
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5. The system of payment for garbage removal is imperfect. It does not encourage
to reduce the amount of waste generated, and does not establish financial mechanisms
for recycling and disposal of waste instead of landfill [16, 17].

Therefore, the purpose of the proper functioning of the industry, the system of tarifts
and payments should be:

Encourage producers and consumers to manage

Provide coverage of current and capital costs

waste more efficiently

Encourage the introduction of efficient waste
management methods

Start the phased introduction of payment for
services depending on consumption

Figure 1. Ways to improve tariff policy in the field of waste management

In order to prevent further pollution of the environment it is necessary:

— to introduce in Ukraine a mandatory system of separate collection, sorting and
waste separation and solid waste recycling system,;

— initiate the development of legislative documents on the safe solution of the
problem of garbage in Ukraine;

— strengthen the fight against landfills and the consequences of their existence;

— organize research work on the creation of environmentally friendly technologies
for processing and disposal of industrial and household waste;

— launch an all-Ukrainian information and educational campaign to explain the
need for proper waste collection for further disposal.

The advantages of implementing a modern system, taking into account the world
experience of household waste management are presented in Fig. 2:

=)

Figure 2. Advantages after implementing a modern system of household waste management

v" Reducing the impact on the
environment through the introduction of waste
sorting system

v Increasing the service life of landfills
by reducing waste

v" Energy production
incineration (recycling)

Improving the

Improving level of living

through waste

Effective use

Ukrainian legislation in the field of waste management consists of a number of laws
of Ukraine «On Environmental Protection» [4], «On Waste» [5], «On ensuring the
sanitary and epidemiological well-being of the population», «On radioactive waste
management», «On the improvement of settlements», «On housing and communal
servicesy, as well as the National Waste Management Plan and other regulations. This
legal framework is aimed at regulating relations related to the problems that arise in the
subjects of law in relation to waste management, as well as a system of measures for
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organizational and economic incentives for resource conservation. The main principles
of the legislation are:

Ensuring
complete
collection and
disposal of
waste

Application of modern

methods of identification,

certification and waste
classification

Minimization
of formation

utilization

Figure 3. Basic principles of waste management legislation

The main principles of the policy are:

— ensuring proper collection, disposal and disposal of waste;

— compliance with environmental regulations safety in solid waste management,

— reducing the amount and hazard of waste generated,

— integrated use of raw materials;

— safe disposal of waste that is not suitable for disposal through development
environmentally safe methods and means of their management,

— social protection of workers engaged in waste management;

— control over the facilities where waste is placed, in order to prevent their negative
impact on environment

— essential accounting of waste (classification, certification);

— adoption of new standards for the provision of waste disposal services depending
on the source of education;

— implementation of a set of scientific and technical research to identify, determine
res waste value and their effective use;

— implementation of the maximum possible utilization through reuse, direct or
alternative use of waste.

The complexity of the situation with waste, including solid waste, in Ukraine
compared to other developed countries is due to the large volume of their generation.

The study found that the regulatory framework contains a number of shortcomings
that need to be addressed. The reason for this problem is inconsistencies in regulations
and duplication of management functions.

For example, the Law on Waste [5] lacks one of the important terms — prevention
of waste generation, which determines the basics of waste management and is
a significant omission of domestic legislation.

In order to improve the law it is necessary to eliminate this shortcoming in terms
of defining the concept of «waste prevention». It is appropriate to apply the following
definition in Directive 2008/98 / EC [6], where the concept of «waste preventiony is
defined as measures taken before a substance, material or product becomes waste that
reduces:

a) the amount of waste, including that generated after processing of products or
extension of the life cycle of products;
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b) adverse effects of waste on the environment and human health;

c) content of harmful substances in materials and products.

The term «material utilization of waste» is used in the Law to mean any technological
operation of waste utilization, as a result of which waste becomes secondary material
resources, not including their use as secondary energy resources or to prepare them for
use as alternative fuels. This value is contrary to Directive 2008/98 / EC. It should be
replaced by the definition of «waste recycling.»

Article 32 of the Law of Ukraine «On Waste» states that from January 1, 2018,
Ukraine is obliged to sort waste by type of material and divide it into recyclable and
hazardous waste. According to European standards, recyclable waste must be transported
to the relevant enterprises, hazardous waste is taken to landfills, and hazardous waste
requires operations necessary for disposal. The current Law of Ukraine «On Waste»
does not contain a list and sequence of operations with waste. The rule prohibiting the
disposal of unprocessed waste does not work in the absence of infrastructure. The
majority of Ukraine’s population collects waste inseparably and only a small number
of settlements adhere to sorting and have waste sorting lines. Available glass, paper,
plastic or metal processing facilities only accept materials selectively. Due to insufficient
environmental awareness, the population of Ukraine incorrectly sorts garbage, for
example, bring contaminated plastic to reception points. It is necessary to introduce
expanded responsibility of producers and importers, which will promote sustainable
production, consumption of electronic and electrical equipment, batteries and
accumulators, create appropriate legal conditions for their activities and direct producers’
funds to the field of household waste management.

The legal framework does not cover the amount of waste sorted in Ukraine, as well
as the stage of implementation of separate waste collection initiatives. Currently, our
country does not have a single plant for integrated waste recycling. In connection with
the improvement of legislation in the field of waste management, the task of our state
is the direct integration of EU Directives into national legislation. In Europe, the issue
of waste is regulated by a number of directives on waste, its disposal, on waste
management of the extractive industry, so the transformation of European standards
into national legislation will modify the existing principles and mechanisms. First of
all, there are three Directives that Ukraine must implement:

— Waste Directive 2008/98 / EC;

— Waste Disposal Directive 1999/31 / EU;

— Directive on waste management of the extractive industry «2006/21 / EC [3, 7].

The dominant method of waste management in Ukraine is their removal and disposal
in landfills. According to experts, more than 99 percent of landfills do not meet European
requirements (Council Directive 1999/31 / EC of 26.04.1999 on the disposal of waste).
As a rule, due to the insufficient level of control and the lack of a proper system of
household waste management, according to official data, more than 27 thousand
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unauthorized landfills are formed every year. Work on certification, land reclamation
and landfill rehabilitation is not carried out properly [8].

Norms of European legislation, in particular the EU Framework Directive «On
Waste» (Directive 2008/98 / EC of 19 November 2008), Council Directive 91/689 EEC
«On Hazardous Waste»; Council Directive 1999/31 / EC of 26 April 1999 on the landfill;
Directive 2010/75 / EC of the European Parliament and of the Council of 24 November
2010 on industrial emissions (integrated pollution prevention and control) clearly sets
out the main waste management tools, such as the obligation to manage waste in such
a way as not to adversely affect to the environment or human health, promotes the use
of the waste hierarchy and, as required by the polluter pays principle, to pay for the
disposal of waste by the waste owner, previous owners or producers of the product,
leaving the waste.

Currently, legislation in the field of waste management only partially meets EU
requirements and needs a new conceptual framework in which the priority objectives
of waste management will ensure the movement towards a «circular» economy with
cascading use of resources and minimization of residual products [2]. The situation with
the implementation of the Directives today is unsatisfactory. This is not due to a list of
reasons:

— negligence;

— financial problems;

— lack of resources;

— shortcomings in the legislation.

This issue is It is very important for the legislation, as it provides the improvement
of the quality of landfills and the reduction of waste.

The benefits of implementing EU legislation are presented in Figure 4:

Control of hazardous waste disposal

Increasing recycling Reduction of waste | A systematic
and reuse generation approach to solving waste

Increase in points of reception of secondary raw

Figure 4. Benefits of implementing EU legislation

A number of bills have been registered in parliament over the last few years, but
only partially reflect the provisions of the Directives. The reason for this is the political
bias and corruption of stakeholders.

The draft regulation «On approval of the National Waste Management Plan until
2030» needs to be improved, taking into account the indicators of the National Waste
Management Strategy and the requirements of the Waste Framework Directive, as well
as ensuring a strategic environmental assessment before its adoption.
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The National Waste Management Plan does not contain the following components
(Figure 5):

Information on the type, number and source of waste generated on the territory of Ukraine,
there is no assessment of the development of waste flows in the future

Data on existing waste collection schemes and basic installations for their recovery and
disposal

Assessment of the need for new collection schemes, closure of existing waste facilities,
creation of additional infrastructure for waste facilities, location criteria for site identification
and capacity of future waste disposal or recovery facilities

Figure 5. Disadvantages of the National Waste Management Plan

The draft regulation does not contain ways to achieve the goals presented in the
National Waste Management Strategy until 2030 of November 8, 2017, namely:

— introduction of separate collection of waste suitable for reuse and recycling in
settlements — 5000 units,

— creation of new facilities for recycling — 800 units;

— creation of biowaste composting facilities — 500;

— reduction of the number of places for disposal of household waste — from 6000
in 2016 to 300 in 2030.

According to the Law on Housing and Communal Services [9], Ukrainians pay for
the removal of waste directly to the carrier company, which is obliged to transport waste
to specially designated facilities, but in practice they are taken to unofficial disposal
sites that are not controlled by the authorities. This is done in order to dispose of waste
cheaper, or free of charge, by placing it in unauthorized landfills or in forest belts. It
can be concluded that the waste management service is included in the list of those of
general economic interest. Businesses that generate household waste have the right to
choose their own carrier. This leads to the fact that most of them do not enter into
contracts. As a result, garbage is dumped in the tanks of residential buildings and leads
to street pollution, which is then cleaned at the expense of taxpayers. The law must
clearly define the terms of the contract. In order to avoid this problem, it is recommended
to develop a system for tracking the removal of waste by carriers.

Developed but not adopted the Law of Ukraine «On Packaging and Packaging
Waste» dated 05.02.2016 [10], which defines the basic principles of domestic policy in
the field of packaging waste management, the responsibility of producers, distributors
and end users of packaging, the requirements for the introduction in circulation labeling
of the composition and properties of packaging, requirements related to the collection,
storage, transportation, processing and disposal of packaging, measures to minimize
the generation of packaging waste, as well as the removal of packaging waste, the
procedure for fulfilling obligations of packaging manufacturers and packaged goods.
@
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Developed, but not approved the draft Law «On waste electronic and electrical
equipment» Ne2350 of 30.10.2019 [11], which aims to establish a mechanism for full
cost recovery in accordance with the principle of «polluter pays» and the principle of
extended producer responsibility, which is responsible for the entire life cycle of
products, from production to collection and treatment of waste generated by the use of
products, the establishment of organizational, technical and environmental requirements
for the activities of economic entities in the field of waste management (collection,
storage, transportation , recycling), etc. In order to eliminate barriers to the use of waste,
in particular electrical and electronic equipment, there is a need to qualitatively
differentiate a certain classification of this waste according to their terminological
characteristics and conceptual interpretation. In the European Union, the rules of law
regulate and establish certain classifications of electronic waste. Ukraine should follow
the example of the EU experience and apply it in the norms of national legislation,
amending existing standards or creating new ones adapted to modern times. Therefore,
the current challenges of a society that has become global require concrete changes in
policy and the creation of strategic plans for effective state control, focused on European
standards and directives, as exemplary elements of improving Ukrainian legislation.
The priority in the field of environmental safety is the prevention of environmental
problems [12, 13]. Therefore, the issue of clarity of the concept of electronic waste and
their classification are important factors in preventing the negative consequences of
improper management of such waste.

Work is just beginning on the bill «On waste management of the extractive industry»,
which should regulate the implementation of the classification of places (facilities) of
waste from the extractive industry, development of plans for waste management of the
extractive industry, introduction of economic instruments of financial guarantee for
places (facilities) of waste

Unregulated waste management and delaying the introduction of extended producer
responsibility do not help solve waste management problems, hamper investment to
waste recycling infrastructure, which in turn leads to a deepening of the environmental
crisis in Ukraine.

The consequences of improper public administration, imperfect regulatory
framework in the field of waste management [14] are presented in Figure 6.

So, summarizing the above, we can say that the problem of inefficient solid waste
management in Ukraine is caused for a number of reasons:

— a long-term disregard for the problem of solid waste management by the state
leadership, underestimation of its complexity, scale and specificity;

— outdated technologies in this area (about 70% of transport is worn out);

— the lack of clear and unambiguous regulation of tariffs, the order of implementation
of the processes of treatment, adjustment and punishment for environmental pollution
do not contribute to the formation of an investment-attractive environment [15].
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Imperfection of the infrastructure

Negative impact of generated and formed in Ukraine and the practice of
accumulated waste on human health collecting and disposing of solid
and the environment I waste
(
Lack of effective economic Imperfection of the infrastructure
incentives for the collection and formed in Ukraine and the practice
recycling of large quantities of of collecting and disposing of solid
waste waste
g |
Imperfection of economic and Lack of effective control over
legal management mechanisms in waste streams and imperfection of
this area static reporting forms

Figure 6. Consequences of improper public administration of waste management

Also hinder the functioning of an efficient solid waste management system:

— territorial imbalance and imperfection of the infrastructure for collection,
processing and disposal of waste as a secondary raw material in conditions of growth
of their formation and progressive accumulation,

— insufficient financial support for waste management activities, basic and applied
science;

— lack of modern methods and sufficient capacity for waste processing and disposal, etc.

The lack of effective state environmental policy at the local level and effective
economic methods of state regulation in this area exacerbates this problem [16].

In 2017-2019, the Cabinet of Ministers approved the National Strategy and the
National Waste Management Plan until 2030, which define the main tasks and practical
measures of the state necessary to create a European model of waste management in
the country. During this time, the Ukrainian authorities had to develop a new framework
law «On Waste Managementy, as a result of which other laws will be adopted for specific
types of waste, which will regulate household, industrial, agricultural waste and other
specific wastes, including medical, packaging waste, electrical and electronic equipment,
used batteries and accumulators.

Law 2207-1-d of June 4, 2020 defines the legal, economic and organizational
framework for reducing waste, reducing the negative consequences of management
waste and promoting the preparation of waste for reuse and recycling in order to prevent
adverse effects on the environment and human health. This law regulates relations
related to waste management, which are imported into Ukraine, transported across the
country and exported from it. The main idea of the bill is to introduce new transparent
rules on the market, which will create a new waste recycling industry and promote
environmentally friendly management.

The draft law introduces for the first time into national legislation the basic principles
and provisions of European waste legislation, in particular, establishing the application
@
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of hierarchy in waste management, establishing the procedure for terminating the status
of waste, introducing extended producer responsibility, implementing self-sufficiency
and proximity management principles. waste at the national, regional and local levels
(ie use and application of adopted Strategies and Plans). According to these principles,
waste treatment should be minimized in the early stages. In the second stage, it is planned
to reuse products and things, and only then send them for recycling. Landfills should
only be used when nothing more can be done with the waste. In this way, a system can
be set up to prevent the negative impact of waste on human health and the environment.

In order to change the composition, appearance and reduction of waste, a waste
management hierarchy has been introduced in Europe under the Zero Waste Initiative. In
order to oblige those who generate waste and also those who produce the products from
which they are generated, it is necessary to create a mechanism of extended responsibility,
such as that used in European countries. According to this mechanism, producers are
obliged to invest in their products a certain part of the funds for the collection and disposal
of used products and subsequently organize the collection of waste and their subsequent
disposal at the expense of these funds. As a result of this mechanism, it is possible to
install more collection points for paper, plastic, glass, used batteries, used electronic
equipment, mercury lamps, hazardous medical waste (syringes, droppers, medicines) [14].

Extended producer responsibility includes:

— the responsibility of the manufacturer of packaging and packaged goods for the
entire life cycle of the product, even after its use;

— the obligation to collect, recycle or dispose of packaging waste;

— development of products and its components taking into account the reduction
of negative impact on the environment and reduction of waste generation,

— acceptance from final consumers of waste generated by the use of products, and
further management of this waste.

The introduction of extended producer responsibility requires (Fig. 7):

of them

‘ Classify waste according to the national list of wastes and keep records

Comply with the requirements for collection, storage, transportation and
treatment of waste depending on their type, composition and properties

N

‘ To transport waste independently or to transfer them to business
entities

Prevent the mixing of recoverable waste with non-recoverable waste

‘ Provide funding for waste management activities ]

Figure 7. Obligations of the manufacturer
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The key elements of the new legislation are presented in Figure 8:

Extended
manufacturer's

liability
Introduction o /

the European ‘
waste

lassification

Waste
management
hierarchy

Figure 8. Primary elements of the new legislation

The draft law proposes to introduce an electronic system of permitting procedures
and information and registration documents in the field of waste management. The
introduction of the National Waste List to replace the State Waste Classifier will help
harmonize the list of waste with the European one and will be used in the system of
state statistical and other systems of waste accounting and certification; maintaining
registers of waste generation, treatment and disposal facilities, registers of waste disposal
facilities.

The analysis also revealed the shortcomings contained in this bill. Accordingly, the
Draft Law of Ukraine «On Waste Management» [19] does not fully address the issues
of prevention and reduction of waste generation, promotion of their reuse and recovery
as secondary raw materials and energy resources; contains excessive pressure on entities
in the field of waste management in terms of obtaining permits; does not provide for
specific measures of responsibility of the manufacturer in case of non-compliance with
the requirements for waste management of its products, etc.

The legislation also contains factors that promote corruption and prevent the
adoption of laws quickly. An example is the model of legal regulation provided by the
draft Law of Ukraine «On Waste Managementy. Article 27 (3) recommends that a waste
management entity be authorized to carry out waste management operations and have
a license to carry out a set of hazardous waste operations in order to conduct hazardous
waste management activities. The draft law actually introduces double regulation of
hazardous waste management activities. This creates additional barriers for businesses,
significantly expands the discretion of the permitting authority in terms of the introduction
of additional regulatory mechanisms and is a corruption-causing factor. Article 36
proposes that companies approve their own investment programs in local governments,
but there is no approval procedure itself. The norm is written incorrectly and initiates
corruption risks. In order to eliminate corruption risks, it is necessary to revise the
following provisions (Fig. 9).

@
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®
( )
Establishment of a dual permit system for one type of activity in the field of hazardous waste management
. J/

p
Introduction of a complex and regulated procedure for obtaining a license to conduct business in the field of

waste management
J

( 1\
Contradictions with the provisions of the Law of Ukraine "On Scrap Metal", which defines a special
procedure for regulating transactions with scrap metal

.

J

Contradiction with the provisions of the Law of Ukraine "On licensing of economic activities", as the draft
law does not provide the inclusion of activities for a set of operations for hazardous waste management in
the list of economic activities subject to licensing

Figure 9. Regulations on corruption risks

Article 45 of the draft Law on Waste Management does not cover the definition of
such a concept as «complex of hazardous waste management operations». This leads
to legal uncertainty as to which activities are subject to licensing. The provisions of the
Law should cover a wide range of types of waste, while in this bill attention is paid to
only one type — household waste. Industrial, construction, medical, food and other
wastes are practically absent, with the exception of hazardous wastes.

One of the shortcomings of the legal regulation of Ukraine in the field of waste
management is the lack of a clear definition at the regulatory level of the status of waste
as an object of ownership with the responsibility of the owners of such waste for their
safe use, recycling and disposal. According to Article 8 of the Law of Ukraine «On
Waste», waste is a specific object of ownership. Following from the provisions of this
regulation, waste can be in state, municipal and private ownership. In addition, the
legislation provides for a procedure for detection, accounting and management of
unmanaged waste. However, a significant amount of relations that arise, change and
terminate in the process of implementation by individuals and legal entities, public
authorities or local governments of the rights of the owner to waste in Ukraine today
at the regulatory level is not regulated. In particular, the grounds for acquiring and
terminating the right of ownership of waste are not clearly defined in the draft law «On
Waste Management».

Among the shortcomings of the revised bill should also be noted (Fig. 10):

The next version of the revised bill, although it contains a number of shortcomings,
generally introduces the main European tools and approaches to waste management:
the principle of extended producer responsibility, termination of waste status, waste
management hierarchy. Unfortunately, the current version of the bill retains the existing
permitting system in the field of waste management: permits, licenses, declarations.
Such a system of regulating waste management operations, including hazardous ones,
has proved its inefficiency and corruption over the years of its existence, so there is
a need to change it radically.

@
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The definition of medical waste should be expanded

\Z

There is no mention of applying the principle of "pay for what you throw away"

A4

He Bkazano cepe mpaB Ta 000B’SI3KiB TPOMa/ISH iXHBOTO 000B’SI3KY 100 COPTYBaHHS BIIXO/IIB

2

The bill preserves the old permitting and licensing system in the field of waste management

It is necessary to supplement the list of goods and wastes that may fall under the extended producer
responsibility system

Figure 10. Disadvantages of the law «On waste management»

To separate some functions from others, the bill “ About waste management «a new
structure is introduced — the operator (administrator) of the municipal waste management
system. The administrator of the local municipal waste management system is
a municipal commercial enterprise with a non-profit status, which provides the provision
of municipal waste management services to the territorial community or territorial
communities within the framework of their cooperation. The powers of the administrator
include (Fig. 11):

Ensuring the establishment and operation of municipal waste management points 1
’—[ Providing service to consumers
’—[ Concluding agreements with consumers ]l
’—[ Operating the funds of the solid waste management system ]I

management cycle

Implementation of customer functions in relation to individual operations of the solid waste

Figure 11. Administrator powers

The administrator of the municipal waste management system does not independently
perform any of the operations of the waste management cycle and does not select
business entities to perform certain operations of solid waste management. It should
also be noted that the term «operator of the municipal waste management system» is
not correct, as in Ukraine there are no «municipalities» as management bodies of
administrative-territorial units. It would be appropriate to use the term «territorial» or
«local» waste management systems.

Waste collection and disposal is only part of the whole cycle, only a separate element
of a complex structure, called a solid waste management service. According to the
@
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competition of local self-government bodies, a carrier is selected, which automatically
becomes an administrator. A company that deals with only one individual component
of solid waste management becomes the administrator of the entire system by default.
The carrier-administrator independently manages the finances in the waste management
system. In particular, he pays for the collection and removal, independently builds
relations with the operator of the landfill. Often the carrier is also the operator of the
landfill. The draft law «On waste management» provides for the establishment that the
operator of the municipal system of household waste management can only be a utility
company, but this rule violates the constitutional principles of equality of all forms of
ownership. It is necessary to introduce an administrator of the municipal waste
management system regardless of the form of ownership, which will be in line with the
Constitution of Ukraine and will allow choosing an operator in accordance with logistics,
staffing and experience in this field.

In the amendments to the new law it is necessary to pay attention to the need to
harmonize with the legislation of landfills and ensure effective operation and provide
state support to economic entities that manage landfills.

CONCLUSIONS

Ukraine has chosen a priority area of development in the field of waste management
and is confidently working to improve modern legislation, using international
experience in these matters.

Solving existing and hidden problems waste management should be regulated at
the state level, through the improvement of existing and implementation of effective
regulations, namely:

— reforming the permitting activities of economic entities engaged in the disposal,
treatment and disposal of hazardous waste,

— development and approval of technical regulations, standards and BAT for
hazardous waste operations and economic entities that will be engaged in such activities;

— introduction of a system of strict accounting, reporting of all operations with
hazardous waste in the system «generator / owner — carrier — business entity for the
final removal / disposal of hazardous waste». Registration of relevant operations and
entities.

Having worked out all the difficulties and shortcomings and improved the law «On
Waste Management», Ukraine will fulfill its obligations to Europe and will reduce the
risks posed by hazardous waste to the environment and health of Ukrainian citizens.
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Hauionanvra axazemis npasosux nayx Yxpainu,
Xapxis, Yxpaina

Kageapa mincrapoarozo npusammozo npasa

Tncmumym mixcnapoamux sigrocum

Kuiscokuii nayionavruii ynisepcumem imeni Tapaca Illesuerka
Kuis, Yxkpaina

Onexcangp Muxonaiioruu Biprokor

Kageapa mincrapoarozo npusammozo npasa

Tncmumym mixcnapoamux sigrocum

Kuiscokuii nauionarvruii yrisepcumem imeni Tapaca Illesuenka
Kuis, Yxkpaina

TPAHCKOPAOHHI BAHKPYTCTBA TA PEKOANDIKALIA
LUUBIABHOI'O 3AKOHOJIABCTBA YKPAIHH

AHoTanig. Y cmammi 6uceimnioiomsbcs OKpemi acnekmu pe2ynio6ants i0HOCUH HECnPOMOIC-
HOCMI Y KOoHmeKcmi peKoou@ikayii yueinbHo2o 3akoHo0ascmsa. 3pobieni 8UCHOBKU MOXCYINb
Oymu 8UKOPUCMAHI Y Npoyeci no0aIbulo20 YOOCKOHAICHHS YUHHO20 3AKOHO0A8Cmea y cgepi
3 Memoio 8paxyeanus Cy4acHux menoeHyill Po36UMKY MiHCHAPOOHO20 NPUBAMHO20 NPAsd,
Y MOMY YUCHE [ MIDHCHAPOOHO20 YusinbHo20 npoyecy. Ilpu nposedenni docniodicents 06yio epa-
X08AHO me, W0 OAHKPYMCMBO € HAO36UHALIHO CKIAOHO Cheporo 3aKOH00ascmad i3 00CMamHbO
cneyughiunumMu npasuiamu po3eisady makoi kameeopii cnpas, OCKilbKU y OLIbWocmi UNaoKie
Ppiuienns 3a36unaii MiCmames eKOHOMIUHI 3acobu upiuieHHs npobiem 3a00pe08aHoCmi npueam-
HOi ocobu. Ckaaouicms po3ensidy maKux cnpas nio8UyEmbCsl, KO 8 Hith RPUCYMHIL iHO3eMHUL
elieMenm, OCKIIbKU YCNIUWHICIb GUPIUIEHHS KO3 Mae 3a6e3newyeamucs ceped iHuo2o i Ko-
opouHayiero Oiti cy00ie ma NPUHA4eHUx AOMIHICIPAmopie 8 cy008uUx NPOBAOIHCEHHAX, 8IOKPU-
mux y pisHux opucoukyiax. Y npoyeci npogedenHs 00Cuiodcents 6y1o 6Cmano6ieHo, wo ic-
Hyloua 6 Yxpaini npakmuxa po3enidy max 36aHux mpanckopOOHHUX Cnpag npo 6aHKpymcmeo
o000 supiuLeHHs KOLi3ill KOHPDAIKMYIOUUX 3aKOHI8 3AC8I0UYE HeeeKmMUGHICIMb 3aCMOCY8AHHS
BIOOMUX Y MIDICHAPOOHOMY NPUBAMHOMY NPABI NPABOBUX KAME2OoPill, ceped AKUX € 83AEMHICTb
ma nyoniynull nopadox. Hatinpocmiwium cnocobom eupiuienns icHylouux npoonem modxice cma-
M NOBHe BUKTIOYEHHSL BIONOBIOHUX NON0d4CeHb 13 Kooekcy 3 npoyedyp bankpymemaa, a 8 cyoax
3acmocogysamit 8i0N0GIOHI NONIOJICEHHs CReYIANbHO20 Y Chepi pecyo8anHts KOLi3ill npagono-
PaOKi6 3axoni — 3axoni «IIpo midicnHapoone npusamue npagoy, UHAYEHHS IKUX 8I0N08I0a0mMb
HatKkpawii cgimogil npakmuyi. ¥ npoyeci pekooupixayii MidcHapoOH020 npueamuo2o npasa
NPONOHYEMBCSA NPOYECYANbHI HOPMU 3AKOHY Y chepi 6aHKpYmcmea y32001Cy6ami 3 NOI0ICEH-
®
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HAMU APO MIHCHAPOOHU yusinvHull npoyec. Lle nepedycim cmocyemscs mux HOpm, wjo Micmsamo
NONOJCEHHS. NPO NIOCYOHICMb CRPAG PO DAHKPYMCMBEO Md YeHmp OCHO8HUX inmepecis. Ilo-
mpebyoms maxKoHc nepe2iady ma MoOepHiz3ayii i HOpMU YUHHO20 3AKOHOOABCMEd, NPUCBAYEHI
npoYecyanrbHUM ACNeKmam 6anKpymcemed, 30Kpema nowoHCeHHs, W00 Ha0aHHsA cy0080i 0ono-
Mo2u ma 6UKOHAHHS OopyueHb. L[i nonosicenns 0606 a3K060 NOGUHHI Oymu npedcmagieti
Y NPasoeomy iHCMpyMeHmapii MidCHaAPOOHO20 YUBITLHO20 NPOYECY K YACMUHU MIHCHAPOOHO-
20 NpUBAMHO20 Npasd. BuKoHaHHA 3a3HaUeHUX 3A80AHb CINAHE 3HAYHUM KPOKOM Y HAOIUNCEHHT
3AKOHO0ABCMBA NPO MINCHAPOOHUU YUBLIbHULL NPOYec 00 MIJICHAPOOHUX CIAHOAPMIL, d 3d-
CMOCY8aHHs HOPM Yi€l chepu 3aKoH00a8CcMEa HAbIU3UNMb 00 HAUKPAUOL C8IMOBOT NPAKMUKLL.
Pesynomamom cmane 3mina npakmuku 6iOMo8U Y 6USHAHHI IHO3EMHO20 NPOBAONCEHHS Y CRPABAX
npo O6AHKPYMCME0 HA OCHOBI HeOOCMAmMHbO 0DIPYHMOBAHUX NIOCMAB, d GU3HAHHS IHO3EMHUX
NPOBAOICEHD Y CNPABAX NPO OAHKPYMCMEO CRPUSINUME HALALO0NCEHHIO eheKMUBHO20 CNigpO-
Oimuuymea cydie ma NPUHA4eHUx aOMIiHICmMpamopis

KuarouoBi cioBa: pexooughikayis yugineHozo 3aK0H00A8CcmM8a, MpaHCKOPOOHHT OAHKPYMcmaa,
BUSHANHSL IHO3EMHO20 NPOBAOICEHHS, B3AEMHICTIb, HECHPOMONCHICTb, NYONIYHUL NOPAOOK

Anatoliy S. Dovgert
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CROS-BORDER INSOLVECNY AND RECODIFICATION OF UKRAINIAN
CIVIL LEGISLATION

Abstract. This article highlights some aspects of insolvency regulation in the context of re-
codification of civil legislation in Ukraine. Proposals may be used in the process of further
improvement of current legislation regarding international aspects of bankruptcy in order to
reflect the modern trends in private international law, including international civil procedure.
While doing research it was taken into account that bankruptcy is an extremely complex area
of law with very specific rules to administer this category of cases, as in most cases the decision
usually is about economic measures aimed at resolution of debt problems. The complexity of
administering such cases increases when there is a foreign element in it, as the success of con-
Alict resolution must be ensured, inter alia, by coordinating the actions of judges and appointed
administrators in the court proceedings opened in different jurisdictions. While doing research
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it was identified that the current practice in Ukraine of dealing with so-called cross-border
insolvency cases to resolve conflicts of conflicting laws shows the ineffectiveness of the applica-
tion of legal constructions well known in private international law, including reciprocity and
public order (public policy). The easiest way to solve the existing problems can be to com-
pletely exclude the relevant provisions from the text of the Bankruptcy Code of Ukraine, and
suggest the courts applying the relevant provisions of special law in the field of conflict of law —
the Law on Private International Law. In the process of recodification of private international
law, it is proposed to harmonize the procedural norms of the bankruptcy law with provisions on
international civil procedure. This is about those rules which contain provisions on the exclusive
Jurisdiction of bankruptcy cases and the center of main interests. There is also a need to revise
and modernize the current legislation regarding procedural aspects of bankruptcy, including
the provisions on legal aid and letters of requests. These provisions should be a part of legal set
of tolls under international civil procedure as part of private international law. The implemen-
tation of these tasks will be a significant step in bringing the legislation on international civil
procedure to international standards, and to bring application of the norms of this area of
legislation to the best world practice. The result will be a change in the practice of refusing to
recognize foreign bankruptcy proceedings on insufficient grounds, and recognizing foreign
bankruptcy proceedings will help to establish an effective cooperation between the courts and
appointed administrators

Key words: recodification of civil legislation, cross-border insolvency, recognition of foreign
proceedings, reciprocity, insolvency, public order

BCTYII

VY cyuacHOMY CBiTi B yMOBaxX €KOHOMIYHO1 CBOOO/IN JepKaBHI KOPJOHH MEPECTAIOTh
BHCTYIIATH TIEPEIIKO0I0 AJIsl BEACHHS IPUBAaTHUMHU 0CO0aMU CBOIX cripaB. 31iHCHIO-
FOUH TiAMPUEMHHIIBKY JiSITBHICTE, 0C00a MOXE OMMMHUTHUCH ¥ CUTYaIlii, KOJIu 3a00p-
TOBaHICTh CTA€ KPUTHUUHOIO. B Takux cuTyawisix 0coOOM MOXKYTh 3BEpHYTHUCH JI0 ITPO-
neayp OaHKPYTCTBa, SKi € Halle(PeKTUBHIIIMMH CIIOCOOAMU BUPIIICHHS MaiHOBHUX
npoOiem. Pi3udHI 0cO0H, SAKi HE € MiMPUEMIISIMHU, CTHKAIOTHCS 31 CXOKUMU CKIIA-
Hotramu. Konu ocoba He Moxe BUKOHYBAaTH CBOT 3000B’s13aHHSI 38 KpUTUYHOT 3200p-
TOBaHOCTI, BOHA MOXK€ 3BEPHYTHCH 0 BiAIMOBIAHOTO 3aKOHOAABCTBA Ta 3aIIPOTIOHY-
BaTH IJIaH PECTPYKTypH3alii 00pris.

3po3yMisI0, KOJIM WIETHCS PO PO3B’SI3aHHS MPoOIeM 3a00pTroBaHOCTI OOPIKHIKA,
SIKUI Ma€e MaifHO YU BeJle eKOHOMIYHY MisIIbHICTh HA TEPUTOPIi OiIbIIe sIK OJHI€T Kpa-
{HM, BUHUKAIOTH KONi3il HAlliOHATbHUX MPABOBUX CHCTEM, Y TOMY YHUCIi i KOH(IIKTH
MK OKPEeMHMH TIOJIOKEHHSIMH 3aKOHIB PO OaHKPYTCTBO. Lle MOsICHIOEThCS THM, IO
y KOXHIil KpaiHi iCHy€ CBOsI YHIKaJIbHA CHCTEMa PEryJIIOBaHHS BiIHOCHH HECTIPOMOXK-
HOCTI, fIKa TPYHTY€THCS Ha HAIIOHAIBHUX OCOOIIMBOCTSIX 3aXHUCTY TPaB KPEIUTOPIB Ta
OOPXKHMKIB, 30KpeMa, Ta TpaJuLisix y cdepi mpasa B3arai.

HeoOxiiHO 3ayBasKuUTH, 1110 OAHKPYTCTBO € OJIHIEI0 3 HAMEHII rapMOHI30BaHUX
cdep NpuBaTHOTO NMpaBa — KOXKHA KpaiHa 00Mpae CBOIO MOJEIb PO3B’I3aHHS NPo0IeM
KPUTHYHOI 3200proBaHOCTI 3 0COONMBUMH NpaBUIaMu Ta mpoueaypamu. Haykosi,
TTOPIBHIOIOYH Pi3Hi aCTIEKTH CUCTeMH OaHKPYTCTBA Y KpaiHaX CBITY, 30KpeMa, YeproBiCTh
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BHUMOT KPEAUTOPIB CTBEPIXKYIOTh, III0 HEMAE IBOX OJHAKOBUX MOAEJIeH OaHKPYTCTBa,
a IOBHA TapMOHIi3allisl 4K yHiiKallis 3aKkOHOAAaBCTBa y Lil cdepi BKpaii ManoiMoBipHa
[1, p. 460].

BankpyTcTBO 32 cheporo peryaoBaHHs Ta MEXaHi3MaMH, 1110 BUKOPUCTOBYIOTHCS
JUTSL pO3B’si3aHHs MPpo0ieM 3a00ProBaHOCTI, HAJICKUTH 10 c(hepy MPUBATHOTO IIpaBa.
VY LuBineHOMY Konekci Yipainu (mami — LK Ykpainu) MicTsIThcs BU3HAYaIbHI 3acaan
peryinoBaHH BiJMOBIIHUX MPABOBIAHOCHH. Y pa3i BUHUKHEHHS KOJi3ii MpaBomopsia-
KiB 3aCTOCOBYIOTHCS KOJi3iHHI HOPMU MI>KHAPOIHOTO TIPHBATHOTO TIPaBa.

VY crpykrypi npoexty LUK Vkpainu 3paszka 1996-2001 pokiB MiKHapoiHe TpHUBaT-
HE TIPaBO PO3MIINIYBaJIOCh Y KHHA31 BOChMIil. B pe3ynbrari 10CTaTHRO JOBTUX MOTITHY-
HUX TporieciB y BepxoBHiit pani Ykpainu mi nonoxkenus LK Ykpainu nepednumu no
npuitasitoro y 2005 poui 3akony Ykpainu «[1po Mi>kHapogHe pruBaTHE IpaBo» (Jaii —
3akoH mpo MIIpll), skuit mpoekTyBaBCs 3a JeKalaMH HAaWIIepeIOBIMTUX HAa TOW 4ac
KoM (iKalliil Komi3iiHOTo MpaBa 3aXiJHUX KPaiH Ta BIIMOBIIHO 10 PEKOMEH AT MiXK-
HapOJIHUX OopraHizariii [2, c. 60].

Jocrarabo ciennivHi CKIIaHOII], [0 YaCTO BUHUKAIOTH Y CITpaBax Mpo OaHKPYT-
CTBO 3 IHO3EMHHUM €JIEMEHTOM, CKJIaJHO a00 1HO/I HEMOYKIIMBO BPETYIIOBATH TiJIbKH
3aco0amMu Mi>XHapOTHOTO TIPUBATHOTO TIPaBa 3a JIOTIOMOT 00 3aCTOCYBaHHSI TPAIUIIHHIX
JUTSL BPETYJIIOBaHHS MAaifHOBHUX MPOOIIEM KOITi3iHHHUX MPHB’SI30K Ta (OPMYIT IPUKPIMIICH-
Ha. ToMy y 11i#i TapWHI TPUBATHOTO TIPaBa PO3POOJICHO Ta 3aCTOCOBYIOThCS crienndid-
Hi IIpaBMiIa Ta MPOLEIYPH, IO BXOIAThH A0 c(hepu MIXXHAPOIHOIO MPUBATHOTO MPaBa
1 CKJIQIal0Th OCHOBY JIJIS TPOIECYaIbHIX HOPM MIXXHAPOIHOTO IIUBIJILBHOTO MPOIIECY.

Jlo HalBaromMiminx AOCATHEHb OCTaHHBOI peOpMH MIKHAPOJHOI'O NPUBATHOTO
rpaBa HEOoOXiTHO BiJTHECTH T, [0 B 3a3HAYCHOMY 3aKOHI 3HAMIILIN CBOE Bi0OpaKeH-
HS 1 HOPMH, TIPUCBIUCHI PETYITIOBAHHIO BiTHOCHH HECIIPOMOXKHOCTI, — I1¢ BUKITFOUHA
MiACYAHICTH CTIpaB Mpo OAHKPYTCTBO Ta BU3HAYECHHS KOMIIETEHTHOTO Cy/1y Yepe3 Kare-
TOPII0 «IIEHTP OCHOBHUX IHTEPECIBY.

[epmi yHiikoBaHi HOpMHU y cdepi BUpIIEHHS MPoOIeM KPUTHYHOI 3a00prosa-
HOCTI OararoHarioHaIbHUX OOPKHUKIB 3’IBUJINCH Y MDKHAPOAHUX JOKyMEHTax Ha-
npukiami 1990-x pokis. Came 3 cepeauan 1990-x pokiB CTaiM IPOBOAUTHCH TIOBHO-
MaciuTaOH1 JOCTIDKEHHs Y il HOBiH cdepi BUpilIeHHS TpoOieM HECTIPOMOKHOCTI,
B SKWX MPHUCYTHIN iHO3eMHUH enemMeHT. ChOTOMHI MiXKHAPOIHUM TOKYMEHTOM, IO
MICTUTh MEXaHI3MHU BUPIIICHHS CKIAIHUX CUTYaIlill y pa3i HECIIPOMOXKHOCTI Oararo-
HAI[IOHAJIbHOT KOMITaHii Y¥ OOP>KHHUKA, 1110 BEJIC CBOIO JISUILHICTh HA TEPUTOPIT KITbKOX
kpaiH, € MonensHuii 3akoH FOHCITPAJI ipo TpaHCKOpIOHHY HECTPOMOXKHICTh
1997 poxy (UNCITRAL Model Law on Cross-Border Insolvency) [3].

B Vkpaini y nepion po3pooku LIK Ykpaiam ta 3akony mpo MIIpll He icHyBamgo
HAyKOBUX MHpallb, B IKUX MICTHIUCH OM Pe3yJabTaTH MPOBEACHUX JOCHIKEHb 3 Li€l
temaruku. Jlume y 2008 ta 2013 pokax BUHIUIA IpyKoM JBI MOHOTrpadidHi mpaii,
iATOTOBJIEH] 32 PE3y/IbTaTaMU NPOBEACHUX AUCEPTALIMHUX JOCIIIKEHb, IPUCBIUCHUX
BHBUEHHIO MEXaHi3MiB BUPILLICHHS KOJi3il IPaBOMOPSIKIB Y TPAHCKOPIOHHUX CIpaBax
L ]
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po OaHKPYTCTBO, — JTIOKTOPCHKOI aucepraiii biptokoBa O. M. («TpanckopmonHi 6aH-
KpyTCTBa: TeOpis 1 mpakTuKa») Ta Kanauaarcekoi aucepranii HoBocensuesa I. 1.
(«TparCcKOpIOHHA HETIATOCTIPOMOKHICTh Y MIKHAPOIHOMY IIPUBATHOMY TIPABi»).

B pesynbrari ocTaHHBOI peOpMHU 3aKOHOJABCTBA PO OAHKPYTCTBO, MPOBEACHOT
y 2011-2012 pokax, B 3akoH Ykpaiau «[1po BiAHOBICHHS IIATOCIIPOMOKHOCTI OOPIK-
HUKa ab0 BU3HAHHS oro 6aHkpyTom» [4] OyB BBenerwmii posain (Posnin 1X), mpuces-
YEeHUH PO3MIISALY CIIPaB PO OAaHKPYTCTBO, OB’ SI3aHUX 3 1IHO3EMHUMH IPOBAPKEHHIMHU
B aHAJIOTYHUX CIIpaBax. ICHyroua JOCTATHHO HEBEJMKA IPAKTHKA 3aCTOCYBaHHS IIO-
JIOKEHb YMHHOTO Yy Ll c(epi 3aKOHOaBCTBA B YKPAiHCHKUX CyAaxX CBIIYHUTH MPO TE,
110 11l MEXaHI3MH TMOKH 10 HE BUKOHYIOTh CBO€EI POJIi — HE CIIPHUSIOTH BUPIIIEHHIO KO-
31 y Takiif KaTeropii CrpaB Ta HaJaroPKEHHIO CITIBPOOITHUIITBA MiXK CYJaMH.

CrorojiHi € HeOOXiIHICTh MEPETVISIHYTH CUCTEMY ITPaBOBOTO PETYJIIOBAHHS BITHOCHH
HECTIPOMOYKHOCTI 3 1HO3EMHHUM €JIEMEHTOM 3 METOIO OIliIHKH KOPEKTHOCTI peaiizamii
BiJJOMHX y CBiTi IPAaBOBHUX KOHIICTILIH, Ha SIKUX 0a3y€ThbCsl MiKHAPOAHE MPUBATHE Mpa-
Bo. Lle moBHICTIO BIANOBI A€ IIaHAM IIOA0 peKoAM(IKaIlii MIBITHFHOTO 3aKOHOIaBCTRA.

VY mi#t cTaTTi BUCBITIIFOIOTHCS OKPEMi aCIeKTH 3aKOHO/IaBCTBA PO MiKHAPOJHE
MpUBaTHE NPaBO Ta OaHKPYTCTBO, IO MOTPEOYIOTh EPEOCMHUCIICHHS. 3pO0JIeHI BUCHO-
BKHM MOXKYTh OyTH BHKOPHCTaHi y MpOLEC] NOAANBLIONO YIOCKOHAJICHHS YMHHOIO 3a-
KOHOJIABCTBA 3 METOIO BpaxyBaHHs CydyacHUX TeHACHIIH y cdepi po3poOku yHidikosa-
HUX TPaBwWI y cdepi OaHKPyTCTBA Ta KOJI3IHHOTO MpaBa y CBiTi.

1. MATEPIAJIM TA METOIU

ABTOpH IPOBEIECHOTO AOCIIIPKCHHS CTAaBHIIM 32 METY Ha OCHOBI Cy4aCHUX TEHICHIIIN
PO3BUTKY AOKTPHHHU Yy cepi MIXKHAPOAHOTO IPUBATHOTO MpaBa Ta 6aHKPYTCTBA, 0-
CIIIUTH PO3BUTOK MIKHAPOIHUX MEXaHI3MIB PO3B’sI3aHHS KOMI3ii Y TPAHCKOPIOHHUX
crpaBax Mpo BU3HAHHS 0COOM HECIIPOMOKHOIO Ui OaHKPYTOM, 1 pa3oM 3 BUBUYCHHSIM
CY4YacHOTO CTaHy 3aKOHOJIaBCTBA YKpaiHU PO OAHKPYTCTBO Micisl TPOBEJACHHS HU3-
K# pepopM MiTH BUCHOBKIB TEOPETHYHOTO XapaKTepy Ta PO3POOUTH pPEKOMEH Al
3 YIOCKOHAJIEHHS IIPABOBOTO PETrYJIIOBaHHs y LIl JOCUTH BY3bKill cdepi.

MeTomoMoriYHOI0 OCHOBOIO IMPOBEACHOTO A0 CIIKSHHS CTATH AiaJICKTHIHHIH METO/T
13 CHCTEMHO-CTPYKTYPHHUM ITiAX0I0M JI0 BUBYEHHSI HAYKOBOI JIiTepaTypH Ta HOpMaTuB-
HOTO MaTepiaiy, IO Majio 3a0e3MeYnTH OTPUMaHHS HAyKOBO MOCTOBIPHHUX Ta
00’€KTUBHMX PE3YNbTATIB, a TAKOXK JOCATHEHHS cPOpMYIIbOBaHOI METH 1 3aBJaHb J0-
CIIIIKEHHS.

IDicepenvry 6asy docnioxicenHs: CKIIaIN MDKHAPOIHI JIOKYyMEHTH, Cepe SIKUX
ocHoBHUM € Monensauii 3akon FOHCITPAIJIL 1997 p. npo TpaHCKOPAOHHY HECIIPO-
MOXKHICTB, @ TAKOJK aKTH €BPOIICHCHKOTO TpaBa Ta HOPMAaTHBHO-TIPABOBI aKTH YKpai-
HU. EMIipuuHy 0CHOBY JOCHIJUKEHHS CKJlalia Cyl0Ba IPAaKTHKA, OB’ s3aHa 3 PO3IIIs-
JIOM TPaHCKOPJIOHHKX CIIPaB PO OaHKPYTCTBO.

BukopucraHHs iCTOPHYHOTO METOTY TIPOBEIICHHS JTOCIIKEHHS JO3BOJIMIIO Bpaxy-
BaTH 0COOJIMBOCTI PO3BUTKY 3aKOHOJABCTBA y c(epi JOoNaHHs KOJi3ild y TpaHCKOPIOH-
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HUX CTIpaBax Mpo OAHKPYTCTBO BiJl BHECEHHS CYTTEBUX 3MiH 110 3akoHy Ykpainu «IIpo
BIJIHOBJICHHS TUTATOCIIPOMOXKHOCTI OOp>KHUKA a00 BU3HAHHS MOT0 OAHKPYTOM» 1 10
YIOCKOHAJICHHS BIAMOBITHUX IMONOXKEHBb Y HUHI unHHOMY Komekci 3 mporenyp 6an-
KpYTCTBA.

MeTon NOpIBHSIBHOTO aHaJIi3y BUKOPUCTOBYBABCS JIJIS JIOCIIKCHHS HAalKpanol
CBITOBOT MPAKTUKHN PETYIIIOBAHHS BiNIOBITHUX MTPABOBITHOCHH i 3 METOIO pO3POOKH
pEKOMEH 1aIlii 3 YIIOCKOHAJICHHS YMHHOTO 3aKOHO/IaBCTBa, Y TOMY YHCJIi 1y mpoiieci
pexomudikarii MUBITFHOTO 3aKOHOMABCTBA. MIKANCIMIUTIHAPHUH TiAXiT 10 BUBYCH-
HSl PI3HOIJIAHOBHX ACHEKTIB IIPABOBOTO PETYIIOBAHHSI BiTHOCHH HECIPOMOXHOCTI
B MEKaX MIKHAPOJHOTO MIPUBATHOTO MpaBa, 3aKOHOIABCTBA PO OAHKPYTCTBO Ta
MPOIECYaTbHOTO TpaBa CIIPHUSIB HAICKHOMY OOTIPYHTYBaHHIO 3aIIPOTIOHOBAHUX PEKO-
MEH/IaIli} 11010 BIIOCKOHAJICHHS YAHHOTO 3aKOHOJIaBCTBA YKpaiHU.

BaxnmBum crioco6oM JTOCATHEHHS BU3HAUEHUX ITUJIEH CTajo0 BUBUEHHS MIPUPOIU
BiTHOCHH HECIIPOMOKHOCTI 3 IHO3eMHUM e1eMeHTOM. Lle 1ano MoxIInBiCTh 3amporno-
HYBaTH YJIOCKOHAJICHHSI IPABOBOTO IHCTPYMEHTAPIIO, 110 Ma€e OyTH BUKOPUCTAHHUH JITSI
HaJIe)KHOTO PETyJIIOBaHHS 3a3HAYCHUX MPABOBIIHOCHH. 3a3HAYUMO, MTPOOIEMH, 10
BUHUKAIOTH [IPH PO3IJIsII TPAHCKOPJOHHUX CIpaB MPO OAHKPYTCTBO, XapaKTEepH3y-
FOTHCSI 0COOTMBOIO CKIIAIHICTIO. JI0 OCHOBHUX TPYII MPaBOBITHOCHH, 10, K TPABUJIO,
PETYIIOIOTHCS Yy PI3HUX KpaiHaxX CBITY MO Pi3HOMY MOKHA BiJIHECTH BCTAHOBJICHHS
KoJIa Cy0’€KTiB OaHKPYTCTBA, OCOOIIMBOCTI ITPABOBOTO TIOJIOKCHHS Pi3HUX KaTeropii
KpPEAUTOPiB, YEPrOBICTh 3a/10BOJICHHS BUMOT KOHKYPCHHUX KPEAUTOPIB, YIPaBIiHHSI
1 pO3NOPSIKCHHST MAHOM OOP)KHHKA, y4acTh Pi3HUX 0Ci0 Y CyJOBOMY IPOBaPKEHHI
PO BH3HAHHS 0COOM HECTPOMOXKHOIO, BKIIFOUAIOYH IPAIIBHUKIB OOPKHHUKA TOIIO
[5, p. 1228].

OCHOBHMMH pHICaMH TPAHCKOPJOHHHX CIPaB PO BU3HAHHS 0COON HECTIPOMOKHOIO
9y OaHKPYTOM € Te, 10 MAalHO OOp)KHUKA 3HAXOIUTHCS Ha TEPUTOPIi MIOHAWMEHIIE
JIBOX KpaiH a00 €KOHOMIYHA JIsUIbHICTh BEICTHCS 3a MEKaMHU KpalHH peecTpariii KoM-
nanii. YacTo iHO3eMHHI €IeMEHT B TaKiil KaTeropii CripaB BUSABISETHCS Y TOMY, IO
CTOCOBHO OOpPIKHHKA TIOPYIIECHO KiIbKa CYIOBUX MPOBAKEHb PO BU3HAHHS HOTO He-
CIPOMOYKHUM 91 OaHKPYTOM Y PI3HUX IOPUCAUKIIIAX. Y TaKUX CIIPaBax 3 MHOKUHHUMU
MPOBaKEHHSIMH CKJIaHOII 3 PO3B’A3aHHS KOH(IIKTIB 34€01IbIIOr0 MOB’s13aHi 3 KO-
JT31€10 HOPM 3aKOHIB PO OAHKPYTCTBO MPOIECYATLHOTO XapaKTepy.

YemimHui po3misi crpaB nmpo 0AaHKPYTCTBO 3 IHO3EMHUM €JIEMEHTOM 3a0e3Iedy-
€ThbCA 33 PAXyHOK 3aCTOCYBaHHS IOCTaTHBO YHIKalbHUX IS chepr MiXKHAPOAHOTO
MIPUBATHOTO TIPaBa MPOIEIYP, CEPE] IKUX TOJIOBHOIO € BU3HAHHS 1HO3EMHOTO CYI0BO-
TO MPOBaKEHHSI, OB’ A3aHOTO 3 OaHKpYTCTBOM. CamMe BU3HAHHS iHO3EMHOTO CY/I0BO-
TO MPOBADKEHHS Yy CIIpaBi Mpo OaHKPYTCTBO, MOPYIIIEHOTO B IHIIIN IepiKaBi, cTae
OCHOBOIO JJIsl OpraHi3alii crniBpoOITHUITBA MK CyTOBHUMHU YCTAHOBAMH 3 METOIO IIe-
pernycim 3a0e3rnedeHHs KOOPIMHAIIT A1l Y TPOBaPKEHHSX 31 CIIPaBU PO OaHKPYTCTBO,
Yy TOMY YHCJIi HaJlICITaHHS 70 IHO3€MHHX CYJJOBHX OPTaHIB Ta BUKOHAHHS CYJIOBHX JI0-
py4enb. O4eBHIHO, TaKi MpaBUIIa 1 MPOLEYPH 332 CBOIM 3MICTOM € YaCTHHOIO Mi>KHa-
L ]
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POIHOTO TPHUBATHOTO MPOIECYaTHLHOTO TpaBa (MI>KHAPOIHOTO IIUBLIHHOTO YU TPaH-
CKOPZIOHHOTO TPOIIECy), SIKE B Cy4acHill JOKTPHUHI BU3HAETHCS CKIIAJ0BOIO 3aKOHO/IAB-
CTBa IIPO MXKHAPOIHE MMPUBATHE MMpaso [6, c. 571].

Hageneni Buiiie METOAN MPOBEICHHSI HAYKOBOTO JOCIIIIPKEHHS JOIIOMOIJIH OOIpyH-
TYBATH IiJITOTOBJICHI PEKOMEH/IAIIT 11100 KOPESKTHOTO BIPOBAKCHHS KOJII3IHHKUX Ta
yHi(IKOBaHUX MaTepialbHUX HOPM y cepi TpaHCKOPAOHHUX OaHKPYTCTB Y 3aKOHO-
JIaBCTBO YKpaiHHU.

2. PE3VJIBTATHU TA OBI'OBOPEHHS

Y cupaBax mpo BU3HAHHS MPUBATHOI OCOOH, sIKa Ma€ MAaHO YU BEJIE€ CBOIO iSUTHHICTh
Ha TepUTOPii IOHaHMEHIIe ABOX KpaiH, HECIIPOMOXKHOIO U1 OaHKPYTOM HaiyacTime
BHHUKAIOTh TaKi TPYAHOII: iHO3EMHI KPEAUTOPU MOXKYTh HE OTPUMATH HAJICKHUH
3aXHCT CBOIX IHTEpECiB, HAIIPUKJIIAJ, Yepe3 MpoIecyaabHi 0COOIMBOCTI AOMYCKY A0
y4acTi y CyA0BOMY NPOB/KEHHI; MaiiHO OOPIKHHKA, 1[0 3HAXOAUTHCS HA TEPUTOPIT
1HIIOT KpalH!, MOXe He YBIHTH y KOHKYPCHY Macy; MOXYTh OyTH 0OMeXeHi TTOBHO-
Ba)KEHHS a/IMIHICTPaTOPiB, MPU3HAYCHUX B IHO3EMHOMY IIPOBAJKEHHI 31 CIIpaBi mpo
0aHKPYTCTBO; B PI3HUX IOPUCIUKIISIX MOKYTh OyTH 0OpaHi pi3Hi ClIOCOOM BpETyIIIO-
BaHHs 3a00pPTOBAHOCTI, AKUMH TPAIUIIIHHO € TIPOIEAypa peopraHizallii un IiKkBigamii,
a0o oOpaHi iHII HEBiJOMI B IHIIMX KpaiHax mpoleaypH Tomo. Taki komi3ii 3a3Buyaii
€ 00’ exToM peryioBaHHA K Komekcy 3 mpomemyp 6aHKpyTCTBa (3aKOH PO OaHKPYT-
cTBO), Tak 1 3akony npo MIIpll. OueBunHO MpouecyalbHi aCEKTH PO3MISAY TaKOl
KaTeropii cupaB € 4YaCTHHOK MIXXHAPOJHOTO MPHUBATHOTO MPOIIECYalbHOTO MpaBa
(International Civil Procedure Law [7] abo Global Civil Procedure Law [8].

2.1. 3axkonooascmeo npo mixchapoone npusamue npaso y cghepi bankpymemaea
[IpoTsrom 3aificHEHHSI OCTaHHBOI PePOPMH 3aKOHOAABCTBA PO MIKHAPOAHE HPHU-
BaTHE TPaBO, 110 3aBEPIIMIACh TPUUHATTSIM 3akony ipo MIIpll y HunimHINA penak-
1ii, BigOyoch 1 pehopMyBaHHS Mi’KHApOJTHOTO IIUBIIHHOTO Tpoliecy. Bnepie B ic-
TOpIii pO3BUTKY 11i€l chepi 3akOHOIABCTBA B YKpaiHi B 3aKOHI 3HANIIIA CBOE BTUICHHS
i71es TI00 TTOBHOT KoAM(iKaIlii HallioHATEHOTO KOIi31ifHOTO MpaBa pa3oM 3 IPHITHCa-
MU MDKHapOJHOTO IHUBIIBHOTO mporecy [9, c. 611]. MeTor 3a3HaueHoi pedopmu
OyJ10 CKOpOUESHHS JTyOIIFOBAHHS TTOJIOKEHB IIOJI0 PETYIIOBAHHS BIJIHOCHH 3 THO3EMHHUM
CJIEMEHTOM Y Pi3HUX aKTax, y TOMY YHCIi i HEperyisig OKPEMHX HOJI0KEHb IPOIeCy-
ANBHUX 3aKOHIB.

3axon npo MIIpII MicTUTH TUIBKK KiJIBKA MTOJIOKEHB, 1110 CTOCYIOTHCS PETYIIOBaH-
HSl BITHOCHMH HECTIIPOMOXKHOCTI 3 IHO3EMHHUM €JIEMEHTOM. ABTOPH I[LOTO 3aKOHY TOJi
3po0OwITH IepIry crpoOy mepeadaInTH Y CTeiaIbHOMY 3aKOHI BiJOMi TIPaBOBi KOHIICTI-
uii 'y cepi OaHKpYTCTBA, 1110 TOAI PO3POOISUTHCE 1 BiI3€PKATIOBAIIMCEH Y MIXKHAPOTHUX
JIOKyMEHTaX.

VY pesynbrari miei kogudikarii Mi>KHApOTHOTO IPUBATHOTO MIPaBa y BiAIOBIAHOMY
3aKOHOJIABCTBI KPIM 3arajlbHOBIIOMHX KOJI31MHUX MPHB’ 30K Ta (OPMYI IPUKPIIIICH-
@
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HS, SIKI Y CIIpaBax Npo OaHKPYTCTBO YACTO BUSIBIIAIOTHCS HE JOCTaTHBO €(DEeKTUBHUMU,
TaKOX Mepen0aYniz i OKpeMi MOJIOKEHHS, CIIPSIMOBaHI Ha YHUKHEHHS Y 3MEHILICHHS
BWITA/IKiB BHHUKHEHHS KOJIi31i HAITIOHATLHUX CUCTEM OAHKPYTCTBA Y TPAHCKOPIOHHHIX
crpaBsax. 3a IOIIOMOTOI0 OJIOKEHB 100 BUKJIIOYHOTI MiACYAHOCTI CIIpaB Mpo OaHKPyYT-
cTBO (MyHKT 7 yacTHHU nepioi crarti 77 3akony npo MIIpll) Bu3sHauaeThest MixkHa-
POAHA MIACYAHICTh y CIpaBax, B IKUX OOPKHUKOM € cy0’ekT mpaBa Ykpainu. Konuen-
Lisl HEHTPY OCHOBHHUX iHTEpeCiB, peanizoBana y crarti 76 3akony mpo MIIpIl (myHkTi
11 gactram niepoi) [10], oo gae MOXKIIMBICTD CyIy MIPUHAMATH IO CBOTO TTPOBAKCHHS
1 po3MIsAaTH CHpaBy PO OAHKPYTCTBO 3 1HO3EMHHUM €JIEMEHTOM.

Y Kogexkci 3 mporieryp 6aHKpyTCTBA IMOJIOKEHB MO0 IICHTPY OCHOBHUX IHTEPECIB
He nependaueHo, OHAK € MOJIOKEHHsI, 32 JJOIOMOT'0I0 SIKUX TOCIIONAPChKUil cya, po3-
DJISIIA0YH 3asIBY TIPO BH3HAHHS 1HO3EMHOTO MPOBA/KCHHS, MOJKE BU3HATH MPOBAKEH-
HS, TIOpYIIeHE B YKpaiHi, OCHOBHUM Ha TiHl MMiCTaBi, 0 OOPKHUK MA€ MICIIe peecTpa-
1ii Yu Micue3HaxoIKeHHS Ha TepuTopii Kpainu. Taki MoJoKeHHs 3aKOHY HE 30BCiM
BIATIOBIIAFOTH 3MICTy KOHIICTIII{ IIEHTPY OCHOBHUX 1HTEPECiB, MO CHOPMYyITHLOBAHO
y HU3LI MDDKHAPOAHUX AOKYMEHTIB. Y ctarTi 2 MonensHoro 3akony FOHCITPAJI po
TPaHCKOPJOHHY HECTIPOMOXKHICTh HABOJUTHCSI BU3HAYCHHSI OCHOBHOTO MPOBAIKSHHS
y crpaBi Ipo 0aHKPYTCTBO, BiJMOBIAHO /10 SKOTO MPOBAPKEHHS BU3HAETHCS TAKHM,
SIKILIO BOHO MOPYIIEHE Y KpaiHi, Ie 3HAXOIUTHCS ICHTP OCHOBHUX 1HTEPECiB OOPKHUKA
[11, c. 4], a HE MicTIe peecTparltii U MiCIIe3HaXOKCHHSI OOpKHUKA. 3a3HAYNMO, TAaKAH
ITiAX11 TOBHICTIO BiANoBigae GpyHaaMeHTaIbHOMY IPHHLUITY KOJII31IHHOTO paBa — Cho-
TOJIHI KOHIICTIIIisl HAHOIIBII TICHOTO 3B’ 13Ky BUCTYIIA€ MIPIOPUTETHOO JIJIsI MOJICTFOBAH-
HS KOJI31HHUX TIPUB’ 30K Y MDXKHAPOHOMY ITPHUBATHOMY IIPaBi.

3a 0NOMOT010 MPUB’SI3KH 10 MIpaBa KpaiHu EHTPY OCHOBHHX 1HTEpECiB BU3HAYa-
€THCSI TOJIOBHUH CyZ y CIIPaBi PO OAHKPYTCTBO 3 MHOXXMHHUMU IPOBAIKEHHSIMH, 1110
J0TIOMarae HaJaroJWTH CIiBpPOOITHUITBO CYIAIB Ul i€ KOOpAMHALIT POy
TPaHCKOPIOHHOI ciipaBu. Lle € HalleeKTUBHINIUM MEXaHI3MOM HaJIaroKeHHs edek-
THUBHOTO 3B’5I3Ky MK OCHOBHUM Ta JAPYTOPSITHUMH (HE OCHOBHUMH, BTOPUHHHUMH, TO-
X1JIHUMH, 3aJICKHUMH, MiCIICBUMH TOIII0) TIPOBAKSHHSMHE Y Takil kareropii cripas [12].

VY TpaHCKOPAOHHMX CIIpaBax PO OAHKPYTCTBO BAXJIMBHUM TAKOXK € BU3HAUCHHS
paBa, 10 Ma€ 3aCTOCOBYBATHCH MPH BUPILICHH] MPo0OIeM 3a00proBanocTi 0cobu, Mo
BeJle EKOHOMIYHY JisTBHICTH HA TEPUTOPIi OLIBII O/IHIET Kpainu. Y mponeci pekomudi-
Kallii Mi>KHapOTHOTO IIPUBATHOTO TTpaBa OyIio O JOLIIBHO Mepen0avyiuTi B OHOBJICHOMY
3akoni po MIIplI komnizifiny npus’s3ky lex concursus (lex fori concursus). BupinieH-
Hs TIpo0IeM KPUTHYHOI 3200pTOBaHOCTI 0COOM Ma€e pO3MIIAIATHCh BiAIOBITHO /10 Tpa-
Ba JIEP’KaBH, B SIKOMY IOPYIICHO CYJI0BE MPOBAKCHHS Y CIIpaBi Mpo OaHKPYTCTBO.
BiamosimHo 1Mo monoskeHb MyHKTY 66 Permamenty €C 2015/848 mpo mporienypu He-
CIPOMOXKHOCTI [ex concursus MANOPSIIKOBY€ BiIOBITHOMY 3aKOHOJABCTBY HE TiJIbKH
YMOBH HIOJI0 TTOPYUICHHSI, PO3NIISIY Ta IPUITMHEHHSI TPOBA/HKECHHSI y CIIpaBi Mpo OaH-
KPYTCTBO, @ 1 BCTAHOBJIIOE IIPABOB1 HACIIIIKU MOPYLICHHS IPOBAKCHHS y CIIPaBi AJIs
BCIX yYaCHUKIB TakuX mpaBoBifHOCHH [13]. 3a3Hauumo, s KoJli3iiiHa MPUB’sI3Ka J10-
L ]
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3BOJIsiE y Oararbox BUIAJKaX YHHKHYTH a00 IIOHAHMEHIIe 3MEHIINTH BHUIAIKU BH-
HUKHEHHS KOJi31l KOH(IIKTYIOYMX CUCTeM OaHKPYTCTBA y TPAHCKOPJAOHHHX CIIPaBax.

2.2. BzaemHicms y mpancKOpOOHHUX CNPA8ax npo OAHKpYmMcmeo

VY MiXXHapoJHOMY IPUBAaTHOMY TPaBi B3aEMHICTh BUCTYIIAE BAYKJIMBUM MPUHITUTIOM,
Ha STKoOMY 0a3yeThCsl MXKHApPOJIHE CITIBPOOITHUIITBO. Y TPHUBATHOTPABOBHX BiHOCH-
HaX B3a€MHICTh 3aCTOCOBYETHCS 3 METOIO MOJIETILEHHSI 3aCTOCYBaHHS HallilOHAIbHU-
MH CyJaM{ HOPM iHO3eMHOTO TIpaBa i IS IiJeH CIpUSHHS HaJaroKeHHIO ¢(heKTHB-
HOI cHiBIpali Mix JAepKaBaMH y Mi>KHApOJHOMY TOPTOBEIBHOMY 00OpPOTi.

3a 3araJbHAM TIPABUIIOM IIPUHITUI B3AEMHOCTI 32 CBOIM 3MICTOM € HaJiJICHHS 1HO-
3eMHHUX IPOMAJSIH IEBHUMH [IPaBaMH Ta NPUBIJICSIMHU 38 YMOBH, L0 TPOMAISIHU L€l
JepyKaBu, SIKi epeOyBaroTh Yy BiANOBIAHUX JIepiKaBax, KOPUCTYIOThCS aHATOTIYHUMHU
IpaBaMy Ta MAlOTh CXOXI1 MpUBiiei. B cymoBux cripaBax B3aeMHICTh O3HAYAE, 110 Ha-
LiOHAJBHUH Cy[ OyJe BU3HABaTH Ta BUKOHYBATH PIlIEHHS 1HO3EMHOTO CyIy B TOMY
BHITAJIKY, SIKIIIO 1151 iIHO3€MHA JIeprKaBa MPHUITHsIA 1 3aCTOCOBY€E aHAIOTIYHE 3aKOHOAB-
CTBO, 1110 PETYIIIOE BIAMOBIHI BiTHOCUHH [ 14].

OCHOBHHM MEXaHi3MOM, 1110 CbOTO/IHI BUKOPUCTOBYETHCS Y chepi BUPIILICHHS KOJi-
311 y cripaBax po OaHKPYTCTBO 3 iIHO3EMHIM €JIEMEHTOM, € BU3HAHHS iIHO3EMHOTO TIPO-
BaJKCHHS B aHAJIOTIUHIHN cripaBi. 3TiIHO 3 BiIMTOBITHUMU MOJIOKESHHSIMHU CIEI[IAIbHOTO
3akoHy y cdepi 6ankpyTcTBa — Konekcy 3 mpomemyp 6ankpyTcTsa [15] — 3a3HadueHa
IIpOoLeaypa Ma€ 3aCTOCOBYBATHCH 3 YPaxyBaHHIM MPUHIMITY B3aEMHOCTI Ta BiAMOBI -
HO JIO 3aCTEPEKCHHS PO MyOIIYHUE MOPSAIO0K. 3ro/IoM Cy[0Ba MPAKTHKA B YKpaiHi
[I0Ka3ajia MPaKTUYHY HE3/1aTHICTh 3aCTOCOBYBAaTH HOPMH ILO10 BU3HAHHS iHO3EMHOTO
MIPOBAKEHHS y CIIpaBi PO OAaHKPYTCTBO Y 3B’S3KY 3 OYKBaJILHUM TPAKTYBaHHSM BiJl-
MTOBITHUX MPHUTTHCIB 3aKOHY Y KOHKPETHHUX CITpaBax.

Mi>kHapOaHI JOKYMEHTH, IPUCBSYEHI OaHKPYTCTBY, HE MICTATh PEKOMEHAALIH 110710
000B’3KOBOT0 TIepe10adeH s y 3aKOHAX PO OaHKPYTCTBO MOJIOKEHHS PO B3aEMHICTh
SIK He0OX11HO1 YMOBH /7151 BASHAHHSI IHO3€MHOTO CYIOBOTO MIPOBAKeHHS. Pa3om 3 ThM,
ueit npuHImn 3ragyerbest y Permamenti 2015/848 npo npoueaypu HECIPOMOKHOCTI
(Regulation (EU) 2015/848 of the European Parliament and of the CounclL of 20 May
2015 on insolvency proceedings) Ta Monensnomy 3akoni FKOHCITPAJI npo TpaHckop-
noHny HectipoMoxHIcTh (UNCITRAL Model Law on cross-border insolvency, 1997).

VY HuU3Li KpaiH CBITY 3aKOHU PO OAHKPYTCTBO MICTSATh MOJOKEHHS LI0/I0 B3a€EM-
Hocrti, Hanpukian y [TiBnenniit Appumi, Mekcuni, MaBpukii Ta iH., SKi MalOTh CIIpHU-
SITW HaJIarOAXKEHHIO CHIBPOOITHULITBA Y TPAHCKOPIOHHUX CHpaBax Mpo OaHKPYTCTBO.
Pa3zom 3 Tum, icHy€ i TOUKa 30py IIOIO TOTO, IO, X04Ya B3AaEMHICTh Yy CIpaBax Ipo
TPAHCKOPZOHHY HECIIPOMOXKHICTb 3Ja€ThCsI IPUBAOJIMBOIO, aJIe BOHA MOXKE MaTu cep-
103H1 HEraTUBHI HACIIJIKH, 1[0 MOXYTh YCKJIaTHIOBATH 1 0€3 TOTO CKIIaIHY TPOLIETYPY
BH3HAHHS 1HO3€MHOT'0 TPOBAKEHHS Y CTpaBi mpo 6ankpyTcTBO [14]. OaHiero 3 mpuianH
LbOTO € HEIOCTATHS BU3HAYCHICTH TaKOl MPAaBOBOI KAaTETopii Ta CKJIAAHICTb y JOCST-
HEHHI IO3UTUBHHX PE3YJIbTaTIB B MPOIIECi il 3aCTOCYBaHHSI.
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B Vkpaini Taka curyaitist yCKIaQIHIETHCA I i THM, IO TTOJI0KEHHS PO B3a€MHICTh
MICTSThCSI y TBOX 3aKoHax — B 3akoHi mpo MIIpll Ta 3akoni npo 6ankpytcTBo (Komek-
ci 3 mporienyp OaHKPYTCTBA), a TAKOXK TUM, IITO TIEH 3araJbHAN TPUHITAI MiKHAPOITHO-
r'o MPUBATHOTO NpaBa BUKJIAAECHUN Y X 3aKOHAX 110 pi3HOMY [16].

VY 3axoni npo MIIpII (crarts 11 3akoHy) 3aKOHOIABEI 31IHCHUB CIPOOY HEHTpa-
J3yBaTH MOXKJIMBI HETATHBHI HACII KW BUKOPUCTAHHS B3aEMHOCTI Y MPOIIEC] TPUAHST-
TSI pillIEHHs I0JI0 3aCTOCYBaHHS IHO3EMHOTO NpaBa. SIK MOSCHIOIOTH BITYU3HSIHI HAyKOB-
11, sIKi Opaii y9acTh y po3po0ili 3a3Ha4€HOTO 3aKOHY, HaBiTh, SKIIIO Taka yMOBa KOJINCh
1 «IIPOCKOYE» B 3aKOHI UM JIOTOBOPi, BOHA Ma€ HEUTPai3yBaTUCh MPE3YyMIILI€I0 iCHY-
BaHHs B3aeMHOCTI [6, ¢. 132]. Tak BOHO i cTa0Ch, y npoieci peopMu 3aKOHOAABCTBA
po 6aHKpyTcTBO ¥ 2012 porli Taka yMOBa «IIPOCKOYMIIAY, Ta MIe ¥ y HAUTIpIIOMY
BapiaHTi — B3aEMHICTh Ma€ BBa)KaTUCh 1CHYIOYOIO, SIKIIO Oy/ie BCTAHOBJICHO, IO MiX-
HapOJIHUM JIOTOBOPOM YKpaiHu IependadyeHa MOXKIIMBICTh CIIIBPOOITHHIITBA Y BiATIO-
BiHIH cdepi iHO3eMHOT aepxaBu 3 YkpaiHoto. TyT mopeuHo 3a3Ha4MTH, IO PO ic-
HYBaHHS TaKUX MDKHApPOIHUX JOTOBOPIB BiAOMOCTeW Hemae. 3 icTopii pO3BUTKY 3a-
KOHOJaBCTBA MPO TPAaHCKOPAOHHI OaHKPYTCTBAa BiZIOMO, IO MiX OKPEMHUMH
€BponeiickkuMH KpaiHaMu OyJio yKIIaJIeHO KijlbKa JOTOBOPIB IPO cHiBHpalo y chepi
pO3IIALY cIipaB Mpo OAaHKPYTCTBO, OJHAK 3 IPHMHATTAM Y 1iHi cdepi akTiB €Bporneii-
cpkoro Coro3y Ais IIUX JIOTOBOPIB MPHUITUHIIIACK.

VY cripaBi Ne914/207/15 micrieBuii TocmiofapchbKuid CyI MOCTAaHOBUB, 110 OYJI10 TTif-
TBEPKEHO anessINiiHIM Ta KacaliiHUM CylaMH, IO 3a BiACYTHOCTI MIXXHAPOIHOTO
JIOTOBOpY YKpaiHW 3 TUTaHb CIIBPOOITHUIITBA Y MPOIIEAYpax OaHKPYTCTBA CyJ/I HE MOXKE
NPUUHATH A0 pO3MIsAy abo 1HIIMM YHHOM 3aCTOCYBaTH MPOLEAYPH OaHKPYTCTBA,
OB’ s13aHi 3 THO3eMHUMH MPOBaKeHHSM [ 17]. MalOyTh, Taka KaTerOPUYHICTH CY/Ly Jlajia
iZICTaBU /7151 BUCHOBKY, HaBEICHIH B OZIHIM 3 HAYKOBUX cTaTe 3 MOCHUIAHHIM Ha IO
crpasy npo Te, mo «[I1]miaxia, oOpanuil ykpaiHCbKHUM 3aKOHOJABIIEM, 3BOAUTH HaHi-
BeIlb yC1 BHECEHI 710 3aKOHY 3MiHH, OCKIJIbKHU ITOBHICTIO TIEPEKPHUBAE JOCTYTI PIIICHHAM
IHO3EMHHX CY/IIB JI0 YKpaiHCHKOI ropucaukiiin [18, c. 60].

Heo0xiHO 3a3HaUNTH, 1110 MIPOTATOM 3I1MCHEHHS OCTaHHBOI pe(hOpMHU 3aKOHOIAB-
CTBa Ipo OAHKPYTCTBO, B PE3YNbTaTi sIK01 Oyito mpuiiHATo Konekc 3 mporienyp 0aHKpyT-
CTBA, BIAMOBIHUH PO3/L 3aKOHY IIPAKTHYHO He OyB 3MiHEHUH 32 BUKIIOUCHHS HE3HA-
YHOI KOPEKIIi MOJI0KEeHb CTOCOBHO B3a€EMHOCTI. B pe3ynbTari 1Ib0ro KaTeropu4HiCTh
IIPUB’SI3KM BCTAHOBJICHHSI iICHYBaHHS B3a€EMHOCTI /IO HASIBHOCTI MIXKHAPOIHUX JJOTOBO-
piB Ykpainu Oyna Jemnio 3HWKeHa, OTHAK PU3UKH iICHYBaHHS TAKOT EPEIIKO/IN y BU3HA-
HHI iHO36MHOTO MTPOBAPKEHHS Y CIPaBi Mpo OaHKPYTCTBO 3aIUIIAETHCS.

HaykoBui 1mo pi3HOMY CTaBISITHCS 0 B3a€EMHOCTI y CIpaBax Mpo OaHKPYTCTBO
3 iHo3eMHUM enemeHToM. Tak, Ketic SImaydi 3a3Hadae, 110 1ei TepMiH y CBITI HE Mae
yHiBepcalbHOT0 BU3HaueHHs. 110710 OLiHKM B3a€MHOCTI MOJKHA ITOCTIATUCh Ha MiICYMOK
LILOTO JIOCITIJTHUKA, SIKHI BUCJIOBUBCS I110/I0 B3AEMHOCTI Y 3aKOHOZABCTBI PO OaHKPYT-
CTBO JIOCTAaTHHO KAaTErOpHYHO: KpaiHu MOBHUHHI npuiiHATH Moxnenpauii 3akoH FOCITPAJI
IIPO TPAHCKOPAOHHY HECITPOMOXKHICTh 0€3 OJHUX IMOCUJIaHb HA B3a€MHICTh, & Y THX
L ]

120



Bicuuk Hanionaabnoi akagemii npaBosux nayk Ykpainn Tom 29, Ne 4, 2022
[

KpaiHax, B SKUX BKJIIOUMJIU MOJIOKEHHS PO B3a€EMHICTh B 3aKOHOJABCTBO, CJIiJ HEram-
HO PO3IVISIHYTH MOMKJIMBICTh CKaCyBaHHsI TaKMX MONOkKeHsb [19, c. 179].
Bnerneni, 11e Tpeba 3poouTH i B YKpaiHi i 110 TOMIJIKY HEOOXiTHO BUIIPABIISATH.

2.3. [Iy6niunutl nopsi0ox y mpaHckoOpOOHHUX CRPABAxX Npo OAHKPYMCMEo
AHani3ylouM NpakTHKY 3aCTOCYBaHHS BiJOMUX IPABOBUX KAaTETOPil MiXHAPOJHOTO
MPUBATHOTO IpaBa y clpaBax Mpo OAaHKPYTCTBO, HEOOXiTHO TaKOXK 3BEPHYTH yBary
Ha pi3HE BUKIAJIEHHS 3aKOHOAABUOIO Marepialy y 3raJjaHuX BUILE 3aKOHAaX II0A0
nyOniunoro nopsaky. Skmo y 3akoni npo MIIpIl oOpano Haibinbm HeHTpadbHE
BU3HAYEHHA MyOJIIYHOTO MOPSAKY — I1€ HECYMICHICTh 3 OCHOBAMH IPABOMOPSIKY
(myOmivHUM TIOpsiiKOM) YKpaiHu (dyacTuHa nepiia crarti 12 3akony mpo MIIpll), To
3aKOH MMPO OAHKPYTCTBO J03BOJISIE CY/JIi BIIMOBUTHCH BiJl 3aCTOCYBaHHS YKPaiHCHKO-
r'0 3aKOHOABCTBA I[0JI0 MIXXHAPOIHHUX ACTIEKTIB OaHKPYTCTBA Ha Til miJICcTaBi, IO 1X
3acTOCYBaHHsI (HOPM YKPaiHCHKOTO 3aKOHOJABCTBA) CYIIEPEUUTH MyOIiYHOMY OPSI-
Ky, CYBEpPECHITETY Ta OCHOBHUM IPHHIIMIIAM 3aKOHO/IaBCTBA YKpaiHW (YacTHHA YeT-
Bepta ctarti 97 Kozmekcy 3 mpouenyp 6aHKpYTCTBa).

BakiuBo 3a3Ha4MTH, 110 3TiJHO 31 CleiaJbHIUM 3aKOHOJIABCTBOM Yy cepi 3acTo-
CyBaHHS HOPM iHO3eMHOTO TIpaBa B Ykpaini — 3akoHoM mipo MIIpIl — BiamiHHICTE
CHCTEM PEryJIOBaHHS B PI3HUX KpaiHax He MOke OyTH MiJICTaBOIO AJIS BIAMOBH Y 3a-
CTOCYBaHHI Ha TepuTOpii YKpaiHW HOPM 1HO3EMHOTO 3aKOHOJABCTBA (YacTHHA JIpyTa
crarti 12 3akony npo MIIpll). BusHauenns myoiiuHoro nopsinky B Kogekci 3 mporienyp
OaHKPYTCTBA € JOCUTD CITIPHUM (K. .. SIKIIO CYNIEPEUUTD ITyOIITYHOMY TIOPSIIKY, CyBepe-
HITETy Ta OCHOBHUM IPHUHIMIIAM 3aKOHOJABCTBA YKpPaiHW»), 1[0 MOXKE HaJaTu Cyami
MOXKJTUBICTB JIOBOJII IIUPOKO TIIYMAUUTH TOHSTTS HECYMICHOCTI IHO36MHOTO CY/I0BOTO
pimeHHs 3 MyOIIYHAM MTOPSIAKOM YKpaiHu.

VY 11bOMy KOHTEKCTi HEOOXiIHO Harajgary, o y MDKHAPOTHHUX JOKYMEHTAX, MPH-
CBSIYCHHUX MUTAHHSIM HECIIPOMOXKHOCTI, BU3HAYCHHSI ITyOJIIYHOTO MOPSIKY HABOJAUTHCS
BiJIMOBI/THO /10 iCHYIOYO1 y CBiTi mpakTumi. Tak, y ctarti 6 MonenpHOTO 3aKoHy FOH-
CITPAJI mpo TpaHCKOpAOHHY HECTIPOMOXKHICTh HABEACHO 3arajbHe MOJOKEHHS: ...
HIMIO B iboMy 3akoHi (MoaensHOMY 3aK0HI) He TIePETKO/KAE CYAY BiTMOBHUTH y BKHUT-
Ti 3aX0/iB, PErYIbOBAaHUX LM 3aKOHOM, SIKIIIO BOHH SIBHO CYIIEPEUUTHMYTb ITyOIiYHO-
My TIOPSIAKY BiAMOBimHOT nepskaBuy» (Article 6. Public policy exception Nothing in this
Law prevents the court from refusing to take an action governed by this Law if the action
would be manifestly contrary to the public policy of this State) [20, c. 5]. Cxoxe BU-
3HAYEHHS MyOIIIYHOTO TOPS/IKY MICTHTBCA 1 B €BpONECHKOMY 3aKOHONIABCTBI — y Pe-
ramenTi 2015/848 mpo nporieypu HeCIpOMOKHOCTI.

AHaJ1i3 BiIOBITHUX TIOJIOKEHb MIXKHAPOIHIX TOKYMEHTIB iIBOAUTE JIO TOCTATHLO
OYEBHUIHOTO BUCHOBKY: TOJIOKEHHS MPO MyOniyHuid nopsiaok y 3akoni nmpo MIIplIl
OiJIbIIIe BiJINOBIIa€ TaK 3BAHUM MIKHAPOIHUM CTaHIapTaM y cdepi OaHKpyTCTBa, a BiJl-
noBigHI HOpME Konekcy 3 mpouenyp OaHKpYTCTBa MOBHHHI OyTH Y3TO/UKEHI 3 1M
3akoHOM a00 MpuOpaHi i3 3aKOHY PO OAHKPYTCTBO.
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2.4. Po3enso cnpag npo Oankpymcmeo 3 iHo3eMHUM elemMenmom
CyuacHe 3aKOHOIaBCTBO YKpaiHU PO OaHKPYTCTBO MICTUTH 3arajibHi MpaBuia i mpo-
ey p, mo (HopMyIOTh MiHIMaIbHY OCHOBY JIJIS PO3TIISY CIIpaB Mpo OaHKPYTCTBO,
OB’ A3aHMX 3 IHO3EMHUMH aHAJIOTTYHUMH IPOBaKEHHAMU. Binomo, mo nepeadaue-
Hi y Kojexkci 3 mpouenyp 6aHkpyTCcTBa BU3HAHHS 1HO3EMHOTO MIPOBA/KEHHSI Ta BU-
3HAHHS 1HO3€MHOT0 apOiTPa)KHOTO KEPYIOUOT0 € KJII0UEM JIJIs TOJaJIbIIOr0 BUKOPHUC-
TaHHS yChOTO IHCTPYMEHTAPI0 PO3MISAY TPaHCKOPIOHHOI cripaBH. Lle HeoOXigHo mis
TOTO, MO0 CcIpaBa pyxajach HAJIC)KHUM YHHOM 1 CYIOBI MPOBAKCHHS, TTOPYIICH]
y PI3HUX IOPUCIUKLISNX, BAKOHYBAJIM OCHOBHY METY — BHpIIIEHHs poliieM 3ab0pro-
BaHOCTI OOpKHHKA 1 3a0€3MeUeHHs Y4acTi yCiX KpeIuTOpiB y po3B’A3aHHI TPYIHOIIIB
0co0H 3a JIOTIOMOTOIO MPOIenyp OAHKPYTCTBA, Y TOMY YHCII 1 3a0e3neueHHs crpa-
BEJIMBOTO PO3IMOJINY MaiiHa y pasi oOpaHHsI JiKBiIaliiHOT IPOLEAYPH.
3a3HaunMo, GopMalbHi MPOLEAYPH, IO MICTATHCS Y 3aKOHI PO OAHKPYTCTBO I10-
BHHHI BPaxoByBaTH 0COOIMBOCTI 3aCTOCYBAaHHSI HOPM 1HO3EMHOTO TIpaBa MpH PO3IISIL
CYIOBHUX CIIPaB, B SIKUX MPHUCYTHIH 1HO3EMHHH €IeMEHT. | 0JIOBHOIO METOIO MPaBHIT
pPO3MIALY TPAaHCKOPAOHHMX CIIPaB € HAJaro/pKEHHS CIIiBIpali HAalOHAJbHUX CYIiB
3 1HO3EMHHMHU CYJIOBUMH OpTaHaMU Ta IPU3HAYCHUMH y TIPOBAKEHHSIX 31 CIIPABH PO
0aHKPYTCTBO aJIMIHICTPAaTOPAMH.

BinmoBa y BU3HaHHI iHO3€MHOTO ITPOBA/PKSHHS Ha ITiJICTaBi BIJICYyTHOCTI B3aEMHOC-
Ti HE TO3BOJISE 3aCTOCOBYBATH IHIITI MEXaHI3MH, 110 MICTATHCSA Y MIKHAPOITHHUX JOKY-
MEHTax, a TAaKoX nepegodaueni y unnHomy Konekci 3 npouenyp 6ankpyrcra. B Takux
BHIIQJIKAX TAKOXK HE MOXXYTh OyTH BUKOPHUCTaHI 3BHYAHI MEXaHI3MH, 110 BXOJSATH JIO
MIXXHApOJHOTO LMBIIBHOTO MPOLECY — 11e HaJaHHS CyAOBOI1 JOIMOMOI'H, BUKOHAHHS
CYIOBHUX JOpyUYeHb iHO3eMHOTO cyay Tomlo. Lle € Tieto yacTHOI MKHAPOTHOTO MpPHU-
BaTHOTO IpaBa, 10 BXOIUTH A0 TeKCTy 3akoHy mpo MIIpll 3 Ha3BOIO Mi>KHApOTHUI
LUUBUIBHUN MPOLEC 1 MICTUTBCA Y KiNbKOX po3ainax —y Pos3nini XI «IIpoBamkenHs
y CIIpaBax 3a yJacTio iHo3eMHUX 0c¢i0», Posmini XII «IligcymHicTh Ta BUKOHAHHS 1HO-
3eMHHUX CyHTOBUX AopydeHb» Ta Posmimi XIII «BusHanHsS Ta BUKOHAHHS pillleHb 1HO-
3eMHUX CYIiBY.

Xoua 3a3HaueHi MeXaHi3MH 3 PO3MISAY CIIpaB PO OAHKPYTCTBO B ILIOMY BiAITO-
BiIafOTh PEKOMEHAIISAM, 110 TIependaueHi y MiXKHApOJAHUX JOKYMEHTaX, 30KpeMa
y Monensnomy 3akoni KOHCITPAJI po TpaHCKOpAOHHY HECIIPOMOXKHICTH, OTHAK
CydacHa MpakKTHKa iX 3aCTOCYBaHHs B YKpaiHi (Haragaemo, y 3rajaHiili BuIe crpasi
Ne914/207/15) cBiguuTh PO TE, IO Ii TOJIOKEHHSI CIIEIIaTbHOTO y cepi OaHKpyTCTBA
3aKOHY MOTPeOYIOTh yIOCKOHaJIeHHs. Ha Hamny 1yMKy, e Mae BiqOyTHCh UISIXOM I1e-
penbadeHHs 3ralaHuX BHIIE MEXaHi3MIB PO3B’I3aHHS KOJI3iH y CylNOBHX MPOBAPKEHHSIX
31 cIIpaBH MPO OAHKPYTCTBO, IKi MAIOTh BIAIMOBIAATH 3aTaIbHAM 3acanaM MiKHApOI-
HOTO LIUBIILHOTO TIpoIiecy. BrieBHeHI, HaBiTh 0€3 J0IaTKOBOI JleTai3alii 3a3HaueHIX
MporiecyaabHUX HOPM 3aKOHY PO OAHKPYTCTBO TIOCHIJICHHS Ha BIINOBIHI HOpMH 3a-
kony nipo MIIpIl no3BoauTE K07aTH Ti BaAH, IO ICHYIOTh CHOTOJIHI y CYOBil MPaKTHU-
ui. Pa3zom 3 TuM, 3a3Ha4eHi MEXaHi3MH CKJIAIal0Th YBECh KOMILIEKC 3ac00iB BUPILICHHS
L ]
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KOJIi3il y TPAHCKOPAOHHUX CIIpaBax Mpo OaHKPYTCTBO 1 MOBHHHI OyTH MpecTaBiIeH
y 3axouni mpo MIIpIl.

Hagenene Buiie JOBOIHTB, IO MOJIOKEHHS PO MIKHAPO/IHI ACTICKTH 3aKOHOIABCTBA
po OaHKPYTCTBO NOTPEOYIOTh YIOCKOHAJICHHS, @ 3aKOHH SIK y cepi OaHKPYTCTBa, TaK
1 MIXKHapOJTHOTO MTPHUBATHOTO TipaBa MmoTpeOyoTh MoaepHizanii. Ll{onaiimenmie 3a3na-
YeH] MMOJIOKEHHSI PI3HUX 3aKOHIB HEOOX1THO Y3TO/IUTH.

BUCHOBKH

Hagenenuii BuIe aHasi3 Mi>KHapOJJHUX MEXaHI3MIB I0JI0 PO3B’sI3aHHS KO3l mpa-
Ba KpaiH, B IKUX MOPYIIEHO YM MAIOTh OyTH MOPYIICHH] MPOBAKEHHS y CIIpaBi Mpo
0aHKPYTCTBO 0COOHM, MOYKHA HABECTH TMEBHI BUCHOBKH 1 PEKOMEHAIII1.

Icnyroua cynoBa npakTHka B YKpaiHi miTBEp/UKYE Te, IO BiJIMOBA Y BU3HAHHI 1HO-
3eMHOTO TPOBAKCHHS Ha ITiJICTaBl BiICYTHOCTI B3AEMHOCTI HE JI03BOJISIE 3aCTOCOBY-
BaTH iHIIi MexaHi3mu, mo nepenbaueni y Kozekci 3 mporenyp 6ankpyrcrsa. Muerbes
PO CY/IOBY JIOTIOMOTY Ta Y3TOJDKEHHS i y MOPYIICHUX CYIOBUX TPOBAKCHHSX.

BpaxoBytoun HegocTaTHIO e()EeKTUBHICTb 3aCTOCYBAHHS BIIOMHUX Y MIXKHAPOIHOMY
NPUBaTHOMY TIPaBi MPABOBUX KATETOPIiid, Cepe/l SKUX € B3AEMHICTh Ta IMyOJIiYHUHN 1O~
PAIOK, HAWIIPOCTIIINM CIIOCOOOM BHPIIIEHHS IIi€i MPOOIIeMH MOXKE CTaTH TIOBHE BH-
KJIIOUYEHHS BIAMOBIAHUX MOJOKEHB 13 Konekcy 3 mpouenyp OaHKpyTCTBa, a B cydax
3aCTOCOBYBATH BiATOBIAHI IMOJTOXKEHHS CHEIiadIbHOTO Y cdepi perymroBaHHs KOIi3ii
MIPaBOIOPSAKIB 3aK0oHI — 3akoHi «IIpo MiKHapoIHe TPUBATHE NIPABOY, IKUH HAa CHOTO/I-
HIIIHIN JICHb OLIbIIE BIAMOBIAa€ HANKPAIIiil CBITOBIN MPaKTHII.

VY mporeci pexoaudikamii Mi>kKHapOIHOTO TPUBATHOTO TIPaBa MPOIIOHYETHCS TPO-
LieCyalibHI HOPMU 3aKOHY Y c(hepi OaHKPYTCTBA Y3TO/PKYBATH 3 ITOJIOKESHHSIM TIPO MiXK-
HapOIHUH MUBUTBHMIN TIporiec. Lle mepemyciM CTOCY€EThCS THX HOPM, IIIO MICTATH TI0-
JIOKEHHS PO MiACYAHICTH CHpaB NPO OAHKPYTCTBO Ta LEHTP OCHOBHMX 1HTEPECIB.
[IpornoHy€eThCS MONOXKEHHS PO BUKJIIOYHY ITiJICYIAHICTH CIPaB MPo OaHKPYTCTBA, I10-
PYILIEHHX CTOCOBHO OOP>KHMKIB, CTBOPEHHX 32 3aKOHOM YKpaiHH, BUKIIOYHUTH 13 TEKCTY
3akony npo MIIpII. Lli monoxeHHs, cKopile ychoro, He AaayTh CyAJli MPUAMAaTH pi-
IIeHHS PO BU3HAHHS 1HO3EMHOT0 MTPOBA/KEHHS Y CITPaBi Mpo OaHKPYTCTBO OCHOBHUM
y TUX BUTAJIKaX, KOJIM OCHOBHA JIiSUTBHICTH OOpKHHKA 3IHCHIOETHCS 3a KopaoHoM. Lle
CTOCY€EThCS 1 CXOKHUX MosiokeHb Kozekey 3 mporieayp OankpyTcTBa. BiamosigHo, mo-
Tpelye nepenisy MoJIoKeHHs YacTHHY mocToi cT. 97 Koaekcy 3 npouenyp 6aHkpyTcTBa
I110J10 BU3HAHHS MICIICBOTO ITPOBA/PKCHHSI OCHOBHHMM, OCKIJIbKH 11€ MOYKE HE BiJIIOBI1a-
TH PO3YMIHHIO KOHIIENIIi1 IIEHTPY OCHOBHUX IHTEPECIB.

[ToTpeOyIoTh TakoXk Meperisly HOpM 3aKOHY PO OAHKPYTCTBO LIOJ0 HaJIAaHHS CYAO0-
BOI JOIIOMOT'M Ta Y3TOKEHHS 1X 3 BLAIIOBITHUMH IOJI0KEHHAMH IIPOLIECYaIbHUX 3aKOHIB.
Li monosxeHHs1 000B’I3KOBO MOBUHHI OyTH NpE/ICTaBICHI y IPaBOBOMY iHCTpyMEHTapii
MIKHAPOIHOTO IIMBITEHOTO MPOLIECY SIK YACTUHH MIXKHAPOJJHOTO IPUBATHOTO TIpaBa.

Hacamkinenp, BBakaeMo B crielialbHOMY Yy chepi MiKHaApPOTHOTO MTPUBATHOTO
npaBa 3axkoHi — 3akoHi mpo MIIpIl — nepenbaunT KoNi3iiHY NPUB’SI3KY lex concursus
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(lex fori concursus). lle mO3BOIUTH B 3aKOHI YiTKO BU3HAYUTH, 1110 PO3IJIST CIIPABH PO
0aHKPYTCTBO Ma€ PO3MIIAATUCH 32 IPABOM AEPKABH, B SIKOMY IIOPYLIEHO CyJOBE IIpO-
BajpkeHHs. Lle Oy/ie BifnmoBigaTi HAWKpaluM iHTepecaM MiCIIeBHX KPEJUTOPIB y TpaH-
CKOPJIOHHIH crpaBi mpo 6aHKpyTcTBO. KpiM TOro, BUKOHAHHS TaKOTO 3aBIaHHs Oyje
CHPHUSATH HAOMMKEHHIO 3aKOHOJABCTBAa YKpaiHH y Wil cdepi 10 HOPM i CTaHIAPTIB
E€spomneiicekoro Corozy.

PEKOMEHJIAIIII

BaHkpyTcTBO € Hag3BMUYANHO CKIIaJHOIO CHEpOI0 3aKOHOJABCTBA 3 AOCTATHHO CIIe-
nrdiYHIMHA TTpaBUIaAMH PO3TIISY TaKOl KaTeropii cripa, OCKUIBKH y OiJBIIOCTI BH-
MTaJIKiB PIICHHS 3a3BUYail MiCTSITh €KOHOMIUHI 3aCO0M BHpIMIeHHS TTpobiieM 3a0op-
roBaHocTi. CKIaAHICTh PO3MIISIY TAKUX CIPAaB MiBUIIY€ETHCSA, KOJIH B Hill MPUCYTHIN
1HO3EMHHH €JIEMEHT, OCKUIBKH YCHIIIHICTh BUPIIMIEHHS KOJIi3il MpsiMO BIUIMBA€E Ha
30aTHICTh 3a0€3MeYUTH cepel 1HIIOro 1 KOOpAUHALIEI0 Ail CyAiB Ta MPU3HAYCHUX
aJMIHICTPATOPIB Y CyJOBUX MPOBADKEHHSX, BIAKPUTHX Y PI3HUX FOPUCIUKITISX.

BrnieBHeHi, 3po0ieHi BUCHOBKH 1 3alTpOMIOHOBaHI peKOMEH/IAIIi1 TIOTIOMOXYTh Ha-
OJTM3UTH BiAIMOBIIHI TTOJIOKEHHS 3aKOHOIABCTBA YKpaiHH Mpo OAaHKPYTCTBO JO MiXK-
HapOJHUX CTaHJAPTIB, 8 KOPEKTHE 3aCTOCYBAHHS HOPM 3a3HAUCHUX 3aKOHIB ITiIBUINTH
ix edexTuBHICTH. Pe3ynbratom mae craTu 3MiHa MPAKTHKK BiIMOBH Y BH3HAHHI iHO-
3eMHOT'0 IPOBA/KEHHS Y CIpaBax Mpo OaHKPYTCTBO Ha IMiJICTaBl HEAOCTATHHO OOIPYH-
TOBAaHOT'O TJIYMadeHHs BaXXJIMBUX MPUHIMIIIB MIXXHAPOAHOTO MpUBaTHOro mpasa. Ha-
JIarOJDKEHHS ¢(heKTHBHOTO CIIBPOOITHHIITBA CYMIiB Ta MPH3HAUYCHUX aIMiHICTPaTOPiB
€ TOJIOBHOIO METOIO BIIPOB/KEHHS BiZIOMHUX MEXaHI3MiB, PaBuUII 1 porenyp y chepi
PO3IISILY TPAHCKOPJOHHHX CIIPaB PO OaHKPYTCTBO. [IpOBiTHNM 3aKOHOaBUMM aKTOM
y uboMy Mae OyTu 3akoH nipo MIIpll sik ocHOBHMIA 3aKOH Yy cepi po3B’si3aHHS KOJI31H
MIPaBOMOPSAKIB.
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Incmumym kpuminaabHoz0 npasa ma npouecy
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KPUMIHAAICTHYHA JUJAKTHKA B KOHTEKCTI PYXY
40 €EJUHOTIO €BPOINIEMCbKOIO KPUMIHAAICTHYHOTI'O
MPOCTOPY: NMOTAAAU CTYAEHTIB AUTBU TA YKPAIHU

AnoTtauisas. Cmamms npucesuena 080M 20108HUM NUMAHHAM: OYIHYI MAa NOPIBHATbHOMY 00-
CIOMAHCEHHIO OYMOK cmyOdeHmie 06ox yHieepcumemis (Yuisepcumemy im. Muxonaca Pomepica,
Binvnioc, Jlumea ma Hayionanvrozo opuduunozo yuisepcumemy imeni fpociaséa Myopoeo,
Xaprxis, Yxpaina) npo HeobxiOHicmb 6U8UeHHA KPUMIHATICIMUKYU IOPUCMAMY, A MAKOXC iX NO-
iHGhopmosarocmi npo npoyecu KPUMIHATICMUYHO20 cnigpodimuuymea 6 €sponi. AkmyanvHicms
Yb020 00CTIOIHCEH NS NONSA2AE 6 MOMY, WOD GUIHAYUMU 3HAYEHHS 0TI IOPUOULHUX (DAKYIbIemis
ma iHCmumymie us4eHHs KPUMIHATICIMUKY K YHigepcumemcovkoi oucyuniinu. Onanysants
KPUMIHALICMUYHUX 3HAHb | MOJCIUBICHIb BUKOPUCTOBYBAMU NPULIOMU, MEMOOU ma 3acobu
KPUMIHATICMUKU € CYMMEGUM Y 10pUoUunin oisnvrocmi. Mema yici cmammi nonseac y écma-
HOBJIeHHI POl KPUMIHATICIMUYHUX 3HAHb 015 30IUCHEeHHSA NPAKMUYHOI OisibHOCII Iopucmami,
Gopmysanni KpuminaricmudHol OUOAKMUKY Y €6PONEUCLKUX Kpainax Ha npukiadax Jlumeu ma
Vkpainu, a maxooic cnigpobimuuymea é 2ay3i KPUMIHALICIMUKY MA HAOIUNCEHHS [T 00 €OUHO20
€8PONENCHKO20 KPUMIHALICMUYHO20 NPocmopy. [l 00caeHen s NOCMABIeHOT Memu 3aCMoco-
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8Y8ABCS KOMNIEKC HAYKOBUX MemoOis. Y cmpykmypi yux memooie saxciuge micye nocioaoms
Memoou COYioN02IUHUX OOCTIONCEHb — AHKEMYBAHHS MA IHMepa 108anHs cmyoenmie Jlumeu ma
Vkpainu ma nposedenns nopieHsnbHo2o ananizy OymMok pecnonoenmis. Emnipuunoro ckiadosorw
cmammi nocmana pospodaena 6 Jlumai ma no2oodicena 3 YKpaiHcbKuM cnieagmopom ankemad.
Asmopamu cmammi ynpoooeac 2020-2021 pp. 6yn0 npoankemosano maixce niemucayi cmy-
odenmis npasa (197 pecnonoenmie Yuisepcumemy im. Muxonaca Pomepica ma 296 pecnonoen-
mie Hayionanvroeo opuouunozo yrieepcumemy imeni Apociasa Myopoeo).Ilposedene docii-
00ICeHHsL 00360MUN0 BUBHAYUMU NOZUYLT CYOeHmMi6 w000 POl KPUMIHALICIMUKY 6 IX MauOymHii
npogbecii. Ha nepexonanms pecnonoenmie naguanvha oucyuniina « Kpuminanicmuxa» mae oymu
nepedbauena 6 npoecpami ni02omosKu 1puUcmie 1K 0008 ’a3ko6a. byio makodic 6CmaHo81eHO
HeO0CmamHio NOIHHOPMOBAHICIb CIYOEHIMIE 3 NUMAHb IHMeSPaYItiHUX NPOYecia Y €BPONEeLCHKIll
KPUMIHALICMUYL Ma MINCHAPOOHO20 KPUMIHALICMUYHO20 cnigpobimuuymea. [Ipononosana
Cmammsi € pe3yibmamom OLibulL WUPOKO20 HAYKOB020 O0CIIONCEHH S, AKe CNPAMOBAHE He Julie
HA 8UBYEHHSI ICHYIOUOT cumyayii, meHOeHyill | NepCnekmue 6 KpUMIHALICMUYHIL OUOaKmuyi
BKA3AHUX KPAiH Y nepeddenb CMEOPeHHs EOUHO20 EBPONEUCHKO20 KPUMIHANICMUYHO20 NPOCMO-
PV, a il opicHmogana Ha Maubymuix cneyianicmis, neoazo2ié ma meHeodcepie HaguaIbHUX 3a-
K1a0i8, AKUM HATIeHCUNb NPOBOOUMNU 8 IHCUMMS YI0 10€er0

Koarouosi cnoBa: kpuminanicmuuni 3Hanns, 0pUOUUH HAYKY, €BPONEUCHKI OC8IMHI cmanoapmu,
BUKNAOAHHA KPUMIHATICMUKU, MIJICHAPOOHE KPUMIHATICIMUYHE CRIBPOOIMHUYMB0, EOUHUL €6-
PONecbKUll KPUMIHATICMUYHUL NPOCMID
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CRIMINALISTIC DIDACTICS IN THE MOVEMENT TO WARDS
AUNIFIED EUROPEAN CRIMINALISTIC SPACE: VIEWS OF
LITHUANIAN AND UKRAINIAN STUDENTS

Abstract. The article is devoted to two mainissues. assessment and comparative research of
students’ opinions of two universities (Mykolas Romeris University, Vilnius, Lithuania and
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Yaroslav Mudryi National Law University, Kharkiv, Ukraine) about the need to study criminal-
istics by lawyers, as well as their awareness of the processes of criminalistic cooperation in
Europe. The relevance of this works is to determine the importance of the study of criminalistics
as a university discipline for law schools and institutes. Mastering criminalistic knowledge and
the ability to use devices, methods and tools of criminalistics is essential in legal activities. The
purpose of this article is to establish the role of criminalistic knowledge for implementation of
practical activities of lawyers, the formation of criminalistic didactics in European countries
on the examples of Lithuania and Ukraine, as well as cooperation in criminalistics and ap-
proximation to the unified European criminalistic space. A set of scientific methods was used to
achieve this goal. In the structure of these methods an important place is occupied by methods
of sociological research — questionnaires and interviews of students of Lithuania and Ukraine
and a comparative analysis of the opinions of respondents.The questionnaire became an em-
pirical component of the article, which was developed in Lithuania and agreed with the Ukrai-
nian co-author. The authors of the article in 2020-2021 surveyed almost half a thousand law
students (197 respondents from Mykolas Romeris University and 296 respondents from Yaroslav
Mudryi National Law University). The study allowed to determine the position of students on
the role of criminalistics in their future profession. According to the respondents, the discipline
of «Criminalistics» should be provided in the training program for lawyers as a compulsory.
Insufficient awareness of students on integration processes in European criminalistics and in-
ternational criminalistic cooperation was also found. The proposed article is the result of
a broader scientific study, which aims not only to study the current situation, trends and prospects
in criminalistic didactics of these countries on the eve of a unified European criminalistic space,
but also focuses on future professionals, teachers and managers of educational institutions.
These individuals must put idea into practice

Keywords: criminalistic knowledge, legal sciences, European educational standards, teaching
criminalistics, international criminalistic cooperation, unified European criminalistic space

BCTYII

CToNiTTS BUKJIaJaHHS KPUMiHATICTHKH AJIsl FOPUCTIB 1 MPEICTAaBHUKIB TPABOOXOPOH-
HUX OpraHiB pi3HHX KpaiH He OyB OJHOPIAHMM Ta MaB CBOI 3JIeTH Ta majaiHHs. Ha
ctuky XIX ta XX cTomniTe, y nepioll cTaHOBICHHs HAyKOBOI KPUMIHAIICTHKH, 6arato
Binmomux HaykoBuiB: (Opanu Exyapa Pitrep don Jlict (Franz Eduard Rittervon Liszt)
[1, c. 270, 271], I'auc I'ycraB Anonbd I'pocc (Hans Gustav Adolf Gross) [1, ¢. 203—
207; 2, c. 112—114], Pobepr I'etinans (Robert Heindl) [2, c. 88, 89], Pynonsd Apuu-
oanbn Petice (Rodolphe Archibald Reiss) [2, ¢. 284-286], ['epoept Manuc (Herbert
Manns) [2, c. 231-233] Ta iH.) paryBaiu 3a ii BBeJIeHHS A0 MPOTPAMHU IiATOTOBKH
topucrtiB. Ha moyarky XX ctomnittst [. ManHCOM OyJiM IOCTaBJICH] BaXKJIUBI TUTAHHS
LI0/I0 CYTHOCTI Ta 0COONMBOCTEH BUKIIAaHHS KPUMIHAIICTHKU: XTO Ma€ BUKJIAAaTH
KpUMIHaJliCTUKY, KOMY 11 BapTO BHUKJIaJaTH, KOJH 1 sK ii Bukmanatu [3, c. 92-97].
VY XX cTOmiTTi KpUMiHATIICTHKA TOCTYMOBO BIPOBAKYETHCS B IPOTPaAMHU ITiJITOTOB-
KM CIEI[IaTICTIB HE JIMIIE JUIs IIKiJI TPaBOOXOPOHHUX OPraHiB, a i yHiBepcuTeTiB. Lle
OB’ S13aHO 3 THUM, 1110 KPUMIHATICTUYHI 3HAHHS (DAKTHYHO € BiMOBI/0 HA 3JI0YHH-
HY IISTIBHICTB, 11 HayKa JJs NpoTHil 3mournHHOCTI. CBoro yacy I. I'pocc crpasen-
JIMBO BKa3yBaB HA MPAKTUYHE 3HAYCHHS 3aCTOCYBaHHS MOJIOKEHb KPUMIHATICTHKHI: «IIi
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MTOJIOKEHHS 11030aBieHi Oy/Ib-IKOTO 3HAUYEHHS, SKIIO CYIIs HEe 3MOXKE 3aCTOCYBAaTH
JaHi adCTPaKTHOCTI A0 peajJbHOCTEH KUTTA. .., SIKIIO BiH B3araji He 3HalloMuil 3 He-
3IIYCHHUMU TOJIOKEHHSIMHU, CYKYITHICTD SIKUX CKJIafae KpuMiHanictTuky» [4, ¢. VIII-
IX]. Bipa I I'pocca y MOKIMBOCTI TOYHUX EMIIPUYHUX METOIB IPUPOIHUYOT HAYKH
Mpu3Besa Horo 10 BUCHOBKY PO Te, IO (hopmaIbHe MpaBo OyiIo MOoB’ si3aHe HE 3 Ta-
parpadamu, 1o GopMyIOTh SAPO CydacHOI CHCTEMH NpaBa, a 3 HayKOBO-(Pi3UIHUMHU
Ta (I3MYHUMH JOCHTIIKEHHSIMH 37104UHI. ToMy, Ha IYMKY BiZlOMUX HayKOBIIiB,
I'. I'pocc OyB mepekoHaHUH, 110 TOKJIATHE 3HAHHS 3aKOHIB IPUPOIH OYJIO BOKITUBIIIE,
aHIX 3HAHHS KPUMIHAIIBHOTO 3aKOHY[S, ¢. 29].

Y 1921 p. I. ManHc nuiie, mo «HeraTUBHE BiTHOMICHHS 0 BUKJIAaHHSI KpUMiHa-
JICTUKY B YHIBEPCUTETAaX € B KOPHiI HeBipHUM. baxxaHo, 00 ii BUBYEHHS 1eperyBao,
a He JIMIIIE CYITPOBOJKYBaJIO PAKTUYHY JisUIbHICTh. He BapTO 3a0yBaru, 110 CIIiT4Hid,
SIKUHM BUMTHCS i 4ac MPAKTUKU a00 Ha MPaKTHIl, BUNTHCS 3aBXKIM 32 1i paxyHOK,
TOOTO 3a PaxyHOK JIIONEH, SIKi MalOTh HEIIACTsI HOTPANUTH 10 chepu HOro HEeBMINOi
TUSITEHOCTI, 00 3a paXyHOK IHTEPECIB CYCIUILCTBA...» [3, ¢. 95].V apyriit momoBuHI
XX CTONITTS Yepe3 pi3Hi MPUYHHH, TOIVISIA Ha HEOOXiJHICTh BUBYSHHS KpUMiHAJIiC-
TUKH IOPUCTAaMH 3MIHIOIOTHCS 1 POPMYIOTHCS HEraTUBHI TeHJIEHII y il rary3i. [Ticis
repioy, KoM KpUMIiHATICTHKA BUTICHSIIACA 3 TIPOTPaM IiATOTOBKH IOPHCTIB CIIOCTE-
piraeThcsi peHECaHC i€l AUCIUILTIHY, KA B OCTaHHI JICCATUIIITTS CTA€E BCE OUIBII 3a-
TpeOyBaHOI0. BUCIIOBIIOIOTECS TyMKH PO HEOOX1THICTh BUKOPUCTAHHS KPHMiHATiC-
TUYHUX 3HAHb PI3HUMH IOPUCTaMU (CYIASIMH, IPOKYPOPaMH, aIBOKaTaMH, JE€TEKTUBA-
MH, HOTapiycaMu, IOPUJIHYHUMH paJHUKaMu). [IpomoHyOThCS BUOAHHS, SKi
aJipecoBaHi He JINIIEe CTOPOHI OOBHHYBaueHHS, a i CTOPOHI 3aXHCTY (30Kpema, (hopmy-
JIFOKOTHCS 3aCaJl KPUMIHAIICTUYHOT aJIBOKATOJIOTT).

MonepHi3zatis IOpUIRYHOI OCBITH TIepeadadyac BU3HAYCHHS HAIPSAMIB 1i yI0CKO-
HaJICHHS, 3allPOBaIKEHHS €BPONEHCHKUX Ta MIKHAPOJAHUX OCBITHIX CTAaHIApPTIB,
BH3HAYEHHS MPIOPUTETIB Y BUBUCHHI HABUAIBHUX AUCIUIUIIH B yHiBepcuTeTax €B-
ponu. Y cydacHHUX yMOBax JUIsl FOPUCTIB OCOOJIMBOTO 3HAUYEHHSI HaOyBalOTh KPHUMi-
HAJICTHYHI 3HaHHA, HAOYTTS YMiHb Ta HABHYOK KPUMIHAIICTUYHOTO CIPSIMYBaHHSI.
30inbIIeHHS PO KPUMIHAICTUKH OB’ A3aHO 13 T100ai3alic€ro CyCIiIbHIX MPOo-
LeCiB, TEXHOJOTI3alli€0 HayKH, TH(POBi3alicio CycnibHOrO XUTTA. KpuMinaiic-
THKA € CBOEPIHOIO IOPUIMYHOIO HAYKOIO 1 HABUAIHHOIO JUCIUILTIHOKW. BogHouac,
BpPaxOBYIOYH MPOIECH TII00ai3ailii, OypXjIuBe 3pOCTaHHS HAYKH Ta TEXHIKH, BCEO-
XOTUTIOIOYUH BIUIMB Cy4acHUX TeXHOJOTiH (y Tomy uucii [T Texnomnoriii) [6] Ha Bci
CTOPOHM JKUTTS, YAOCKOHAIIOIOUN BUKIIAIaHHS KPUMIHATICTUKH, HEOOXiTHO BHBYA-
TH Ta BpaXxOBYBaTH AYMKY MailOyTHiX ¢axiBiiB. OCTaHHIM 4acOM CIIOCTEPIraeThCs
IHHOBAIIHHUH PO3BUTOK KPUMIHATICTHKH, 3alIPOBAKYIOTHCSI HOBITHI iH(OpMaIIiii-
Hi TEXHOJIOTI{, HOPMYIOTECS HOB1 HampsiMHU B KpuMiHanicTuli (uudposa (abo enex-
TPOHHA) KPUMIHATICTHKA, KOMIT I0TepHa KPUMIHAICTHKA, a¢POKOCMIYHA KPUMiHa-
JICTHUKA, AIepHA KpUMiHamicTUKa Ta iH.) [7, ¢. 476-497; 8, c. 162-176; 9, ¢. 170-183;
10, c. 103-106].
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[ToTpebyroTh cBOTO AOCTIHKEHHS TPOOIeMH PO3BUTKY KPUMIHATICTUKH B Pi3HUX
€BPOTEHCHKUX KpaiHaX Ta BUPOOJICHHS €JMHUX MiAXO/IB Y KPUMiHANICTHYHIN JUIaK-
THUIlI, BUKJIAJaHHSI KPUMIHATICTHKY B €BPONCHCHKUX YHIBEpCHUTETaX. 3aIlikaBICHICTh
IOPUINYHOI CIIJIBHOTH 100 JaHUX MPOOIeM MiATBEPIKYETHCS TOMOBIIIMH BiJOMHUX
KPUMIHANICTIB i3 pi3HUX Kpaid (ABctpii, [lBeiinapii, Himeuuwnnu, [Tonbii, CroBauyn-
Hu, CroBeHii, JIutBu ta Ykpainu) mig gac LuppoBoro Mixkaapomgnoro Konrpecy
Kpuminamicri (28 tpaBus 2021 p.) [11]. AkTyansHICTh IPOMIOHOBAHOTO Y CTATTi J0-
CJIIJPKEHHS TTOB’s13aHa 3 MOJICPHI3ali€l0 Cy4acHOI I0pUAMYHOT OCBITH, HAOIMKEHHSIM 11
JI0 €BPONEHCHKUX 1 MIPKHAPOAHUX CTaHAAPTIB. 30KpeMa, MOXKIMBO 3BEPHYTH yBary Ha
KoHmeniiro po3BUTKY IOPUANTHOT OCBITH B YKpaiHi Ta AHaIITHYHE JOCITIHKCHHS
«CrannmaptuzoBani ocBiTHI BumiptoBanHsa 2018 p. y BUIIii 1opuanyHiil ocBiTi. €anHe
(axoBe BCTymHE BUNPOOYBaHHS Ta €AUHHUN BCTymHUH icnut» [12]. Tomy, BapTo mo-
CTaBHUTH cO01 i pUTOPUYHE MUTAHHS — YW MOTPIOHI KpUMiHATICTHYHI 3HAHHS IOPHCTaM
abo mro cdepy MOTpiOHO 3aNUUIUTH BY3bKOMY KOJIy CHELiasliCTiB MPaBOOXOPOHHUX
opraHiB (opraHiB npaBonopsaky)? Skuii o0csr Ta CTPYKTypa KpUMiHATICTHYHHUX
1 OTM3BKUX IO HUX 3HAHb HEOoOXimHI ropuctam? BpaxoByrodn, Mo CTyACHTH CTAIOTh
AKTUBHUMH yYaCHUKaMH OCBITHBOTO IMPOIECY, OyJI0 31IICHEHO CKOOPIMHOBAHE OIIH-
TYBaHHS CTYJCHTIB JBOX yHiBepcuTeTiB (YHiBepcuTeT iM. Mukonaca Pomepica, Binb-
Hioc, JInTBa Ta HanionansHOTo 10puauyHOTO YHiBEpcUTeTY iMeHi Spocnasa Mynaporo,
XapkiB, YkpaiHa), 1110 J03BOJWIO YIOCKOHAINTH YKPAiHCBKI IPOrpaMH B KOHTEKCTI
BHKJIaJIaHHA KPUMIHAJICTHKN Ta ONEpaTUBHO pearyBaTH Ha MOTpeOu MPaKTHUKH, 3Ba-
KAIOYM Ha JYMKY CTYAEHTIB.

Mema docniodcenns: BU3HAYUTH POIb KPUMIHAIICTUKU B IOPUIIMYHIA OCBITI Ta
MOXITUBICTh BUKOPUCTAHHSI KPUMIHAIICTUYHUX 3HAHb B AISITBHOCTI IOPHCTIB, a TAKOK
BCTaHOBUTH BiJHOLICHHS CTYJCHTIB 10 BUKJIaJaHHsI KPUMIHATICTUKU B €BPONECHCHKIX
yHIBEpCUTETaX.

1. OIUISIA JIITEPATYPHU

[Ipobnemu KpUMiHATICTUYHOT AUAAKTUKH Ta MI>KHAPOAHOTO KPUMiHATICTHYHOT'O CITiB-
POOITHHUIITBA 3HAXOATHCS Y TIOJ 30pYy BUEHUX Ta MPAKTHKIB Pi3HUX KpaiH, 30Kpema
Y IPEICTaBHUKIB I1i€] HAYKOBOT TUCIIUTUTIHY B JIMTBI Ta Ykpaini. ToMy € HEOOXiTHICTE
KOMILJICMEHTAPHOI'O (B3a€MOIIOB SI3aHOI0) JOCIIKCHHSI [IUX JBOX HHUTaHb, SIKI MTOKH
10 HE OTPUMAJIM HAJIC)KHOTO BUCBITIICHHS Y TAKOMY paKypci. [est 30keHHs Ta rap-
MOHI3aLi] Pi3HUX MWK KPUMIHATICTHKH, SK OCHOBa CTBOPEHHS €IMHOTO €BPOIIEHCHKO-
ro KpUMIHAJICTUYHOTO MPOCTOPY, MA€ MPOXOAUTH YEPBOHOIO HUTKOIO KPi3b BECH MPO-
IIlec HaBYaHHS Ta ITi IBUIECHHS KBaTiiKkaIlii criBpoOiTHUKIB FOCTHIIIT, TPAaBOOXOPOHHHUX
OpraHiB Ta IOPHCTIB, IO MPAITIOIOTH ¥ X chepax. [TuTanHs mocTae auIIe mpo oocsr,
3MICT 1 GOpMH KPUMIHATICTUYHUX 3HAHb Ta YMiHb, SKUMH MAlOTh OyTH HaJlJICH] crie-
LiaJiCTH B Pi3HUX rally3siX MPaBoOBOi Ta MPaBO3aCTOCOBHOI AiSIIBHOCTI.

Mae OyTH 30amaHCOBaHUH Ta KOMIZIEMEHTapHHUI PO3BUTOK BCiX €IEMEHTIB KPUMi-
HAJICTUYHOI Tpiaan (HayKa-HaBYaHHS-MIPAKTHKA). Bo TLTBKY 3aKiIaBIIA B TIPOIIEC Ha-
@

133



Bicuuk Hauionaabnoi akagemii npasosux nayk Yxpainu Tom 29, Ne 4, 2022

BYaHHS IMeBHUH (pyHIaMEHTAIbHUI TEOPETUYHHIA 0a3HC PO HEOOX1MHICTh 30JIMKEHHS
Ta rapMOHI3allii mapaJurM pi3HUX MIKiJT KPUMiHATICTUKH, Yy TOAAIBIIOMY, MaliOyTHI
CIICIIATICTH 3MOXYTh CBIIOMO 1 IIJIECIIPSIMOBAHO B3aEMOISATH IIiJ] 9ac CTBOPCHHS
€IMHOTO €BPOIEHCHKOTO KPUMIHATICTUYHOTO pocTopy. TibKM 3a JeKinbKa ocTaH-
HiX POKIB IIi MUTaHHS K B JINTBI, Tak i B YkpaiHi migHiManucs ta anamizysanucs. Lle
CTOCY€ThCSI, 30KpeMa BHU3HAUCHHS CTABJICHHS CTYACHTIB 0 HABYAJIbHUX JUCLUIUIIH
KPUMIHATICTUYHOTO CIIPSIMYBaHHS, 8 TAKOXK MEPCIEKTHB iX Kap €pH B raiy3i pasa.

OxpiM TOTO, HEOOXiTHO KOHCTATYBaTH TOCTATHHO BUCOKHHA PO3BUTOK KPHMiHAITiC-
TUKHU B YKpaiHi, KU OB’ s13aHUH 13 pO3pOOICHHSIM OKPEMHUX KPUMiHATICTHYHUX TEO-
pi#i, TOCHIKEHHAM MPOOIeM KPUMIHATIICTUYHOI TEXHIKH, TAKTUKN Ta METOIUKH PO3-
CJIiTyBaHHS OKPEMUX BHJIIB KPUMiHAJIBHUX MpaBoropymeHs [ 13, c. 96—-105]. 3acmyro-
BYIOTH Ha yBary IiJIX0/I¥ 1 I10/I0 3BE€PHEHHS JI0 IOCIII/HKCHHS MPo0JieM KPUMiHAIbHOT
TTOJTITHKY Ta KPUMIiHATICTHYHOI cTparerii [14, ¢. 282-293].

PesynbraToM HayKOBHX TOCHIJKEHb aKaJeMiuHOT HayKW € MiAroToBKa QyHaa-
MeHTaJIbHUX Tpalb «[IpaBoBa qokTpuHa YKpaiHu: y 5 Tomax» (ToMm 5 Oyno nmpucss-
YEeHO CcTaHy, MpoliieMaM Ta IUIIXaM PO3BUTKY KpUMiHAIbHO-TIPAaBOBUX HAayK B YKpa-
ini); «Bennka ykpaincbka opuandHa eHIukinoneais: y 20 romax» (Tom 20 oxoruioe
po0IeMu KPUMiHATICTHKH, CYOBOI €KCIIEPTU3H Ta IOPUAMIHOI IICHXOJIOTI]) TOIIO
[15; 16].

BaxuBy HayKoBy Ta QUIAKTHUYHY (DYHKIIIO BUKOHY€E ¥ IIArOTOBJICHA Ta BUJAHA
Ennukronenist 3 KpuMiHaIbHOTO IPaBa, KPUMIHAIICTUKY Ta CYIOBUX HayK YKPaiHCHKOIO
Ta aHIIHCHKOI0 MOBaMH [ 1]. SKII0 5K MOMISIHYTH Ha My OJTiKaIlii 3 MUTaHb KPUMiHAJIIC-
TUYHOI TUJAKTUKHU 1 TPOOIEeMaTHKy Mi>KHAPOAHOTO CITIBPOOITHUIITBA Y KpUMiHAJIC-
THuHil cdepi B JIUTBi, To MOKIMBO BKa3aTu Ha OKpeMi HampalroBaHHs. Pesynbratn
JOCITIKEHB 3 TIPOOIeM KPUMIHATICTHYHOT THIAKTHKH OyJIN OITyOJIiKOBaHi K Y HAITiO-
HaJBHUX, TaK 1 3aKOpAOHHUX JuKepenax. Cepea HUX, HacaMIIepe., MOXKIMBO 3rajaTh
CTarTi y HayKoBUX BuAaHHIX Himeuunnn, [lombmri, Ykpainu Ta iHmumx kpainax [17;
18]. IIpoBOmMIKCEH TAaKOXK EMITIPHYHI JOCIIKEHHS 3 TUTaHb KPUMIHAIICTHYHOI TU/TaK-
THKH HE TUTbKH CEPeJI CTYACHTIB, a i CIIiBpOOITHUKIB IPABOOXOPOHHHX OPraHiB, a TAKOK
cepen HayKoBIB. [Ipukiazom € mpoBeneHi OMUTYBaHHS i 9ac KPUMIHATICTUIHIX
KoHrpeciB «KpuMiHamicTHKa Ta Cy[0Ba eKCIIEPTONOTis: HayKa, HaBYaHHS, TPAKTUKAY.
OcTtanHe Take AOCHiIKeHHs, o Oymno nposeneHe y 2020 p. (B sskomy Opano y4actb
22 HayKOBHX CIiBpOOITHUKIB 3 Ykpainu Ta 12 3 JIutsu), nokasano cruiBnagiHHs LyMOK
MIPEACTaBHUKIB 000X KpaiH 13 TOJOBHUX MUTaHb KPUMIHATICTHYHOT AUIAKTUKH. Y TIPO-
rpaMax HaBYaHHS HEOOXiTHNM € 0a30BHH Kypc KPUMIHAIICTHKH /ISl BCiX IOPHUCTIB.

Ha 3aBepmianpHuX Kypcax 3arajibHOi IPOTrpaMu MiJITOTOBKH IOPUCTIB MOBHUHHI ic-
HyBaTH CHeIliani3allii, B TOMy YHCIi i KpUMiHAIBHO-TIPABOBA, B SIKii Cepii0o3HA yBara
Ma€ MPUIUATHCS AUCHUILTIHAM KPUMIHANICTUYHOTO CIIPSIMyBaHHS. YKpaiHChKI BUEH1
1IKPECITUIIN HAsIBHICTH CJTIUO1, TPOKYPOPCHKOT Ta aJIBOKATCHKOT CIeliani3allii B mpo-
rpamMax ITiJIrTOTOBKHU IOPHUCTIB CBOET KpaiHHU. 3Ha4YHy yBary HEOOXiTHO MPUIUIATHA MiXK-
HapOJHOMY KPHMiHAJIICTHYHOMY CITIBPOOITHUITBY 1 TAKUM TPUKIATIOM MOXKYTh OyTH
L ]
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HE TUTBKH CITIIBHI ITyOJiKaIlii: HayKoBi CTaTTi, a i BENWKi AOCTiKEHHS, Pe3yIbTaTn
SIKHX MyOJIiKyBaIiCsS OKPEMUMHU KHIPKKOBUMH MO3HLIIMU. TakuMu popMamu CHiBpo-
OITHHUIITBA € i OOMIHHU HE JIWIIIC Bi3UTAMH CTYICHTIB, a i MeIaroriB (TaKuM IIPUKIAI0M
MOXe€ CIIyTyBaTH Kypc Jekuii npountanuii Bocenu 2020 p. npod. B. 0. llenitekom
JUISL CTYZIeHTIB YHiBepcuTeTy iM. Mukonaca Pomepica. Ha mizncrasi 1iporo kypcy 0yiio
BuaaHo KHATY [19]). Ha cydacHOMYy eTarti B €BpOIIeHChKOMY ITPOCTOpPi Oyl CTBOPEHi
Ta yCHilHO GYHKIIOHYIOTh TOBApPUCTBA KPUMIHATICTIB, SIKi BAKOHYIOTh BaXKIIHBY (yHK-
IIifO TIIO0 PO3BUTKY KPUMIHATIICTHKH 1 cymoBoi excnieptrsu [20, ¢. 179—186], mpocy-
BaIOTh MEPEOBI JOCATHEHHS KpUMiHANICTHYHOT HaykH (JINTOBChKE TOBAapUCTBO KpH-
MiHaJicTiB, I[lombchke ToBapucTBO KpuMiHaicTiB, ClioBaIibke TOBAPUCTBO KPUMiHA-
nictiB, MixkHapomuuit Korrpec Kpuminamicris Ta iH.).

2. MATEPIAJIN TA METOIHU

CrarTs MICTUTH NOPIBHSJILHE JOCIIPKEHHS TyMOK CTYASHTIB 1BOX KpaiH (JIuTBu Ta
VYkpainn) npo JOminbHICTh (He0OX1HICTh) BUKIIaJaHHS 000B’I3KOBOTO KypCy KpH-
MIHAIIICTUKH JIJIs IPEJICTaBHUKIB MailOyTHIX FOPUIUIHUX MPOQECi, a TAKOK iX To-
iH(OpPMOBaHICTh TPO IHTErpalliiHi POIIECH B €BPOIEHCHKIN KpuMiHamicTuli. JJana
CTaTTS € MPOMDKHHUM eTaroM (pe3ylbTaToM) OiJIbII MIMPOKOTO JOCIHIKeHHS, SKe
3arIaHoBaHo (M BXKe JEKiJIbKa POKiB LIJECHPSIMOBAHO IIPOBOIUTHLCS) Ta MAa€E CBOEIO
METOIO HE JIMILIE BUBUEHHS HasIBHOI cUTyallii moao (OpMyBaHHS €IMHOTO €BPOIIEH-
CHKOT'O KPUMiHATICTUYHOTO IPOCTOPY, a i opieHTOBaHA HAa MallOyTHIX ¢axiBuis. [1ix
Yac 1bOT0 JOCIIKSHHS TTepe10adaeThCs 3alTyYeHHS JI0 COII0JIOTIYHOTO OIUTYBaHHS
CTYICHTIB-IIPaBHUKIB MOJbCHKUX YHIBEPCUTETIB, a TAKOXK y3arajlbHEHHs CTaHy Kpu-
MiHATICTHYHOI JUIAKTUKU B yHiBepcuTeTax €Bponu [18, 1151-1160].

OO0’ €eKTOM IOCTIKEHHS € TIOTISAIN (3HAHHS Ta OYiKyBaHHS) CTYACHTIB, IO CTOCY-
I0THCSI HEOOX1THOCTI BUBYCHHSI KpUMIHAJICTUKU MPEACTABHUKAMH IOPUIMYHHUX MIPO-
deciit Ta iX MOIHPOPMOBAHICTH PO TPOLIECH EBPONEHCHKOT KPUMIHANICTHYHOI 1HTE-
rpaii. [Tig gac mocmimpkeHHST aBTOPH BUKOPHCTOBYBAIN IIEBHY CHCTEMY 3aralibHO]i-
noco(CchbKHX, 3arajJJbHOHAYKOBUX Ta OKpeMHX MeToJiB. Ha eMmmipuuHoMy piBHI
HAyKOBOT'O Ii3HaHHSI BUKOPUCTOBYBAJIUCS TaKi METOIM HAyKOBOTO AOCIIKECHHS, K
aHaJji3 Ta CHHTE3, IHAYKLIs Ta ASAYKLisl, KOHTeHT-aHai3, abCTparyBaHHs, IIOPiBHIHHS,
y3araJlbHEHHS TOIIO. 3aCIyTOBY€ Ha yBary BUKOPUCTAHHS Y I poOOTI TOPIBHSUIBHO-
ICTOPUYHOTO METOAY, [0 HAaJalI0 3MOTY PO3IISTHYTO PO3BUTOK KPUMIHAIICTHKHU Ta
KPUMIHATICTUYHOI AMJAKTUKY B ICTOPHYHOMY aCIIeKTi.

VY maniit cTarTi TakoX OyJI0 BUKOPHCTAHO METOMHM COI[IOIOTIYHOTO JIOCIHiIKeHHS:
METO/IM aHKETYBaHHS Ta IHTEPB IOBaHHs (OMMUTYBAaHHS), METOJ aHaNi3y iH(oOpMaii,
METOJT COIIIOIOTIYHOTO CIIOCTEPEIKEHHS, METO] EKCIIEPTHOI OIIHKH. 3aCTOCYBaHHS ITPO-
MMOHOBAHOI CHCTEMH METOAIB OyJO CIIPSMOBAHO Ha OTPUMAaHHS Ta y3araJbHCHHS
00’eXTUBHUX (HE3aJEKHUX) MO3UIIH CTyICHTIB yHiBepcuTeTiB JINTBU Ta YKpaiHu
B CyYacHHX yMOBaX MIOAO MiAXOJiB BUKIIAJaHHS KPUMIHAJICTUKH K 000B’SI3KOBOL
(HOpMaTUBHO1) IMCIMIUTIHM B YHIBEpCHTETaX Ta HAOMMKEHHS KPUMIHAICTUYHOT AU~
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JAKTUKU 10 €JMHOTO €BPONEHCHKOr0 KPUMIHAIICTHYHOTO IpocTopy. Baxnusum emiti-
PUYHUM METOJOM JaHOTO JAOCIIIPKCHHS € IOTO/KEHE ONUTYBaHHS (IHTEpB IOBaHHS Ta
AHKETYBaHHs) CTYICHTIB ABOX yHiBepcuTeTiB JInuTBu Ta Ykpainu. Po3pobiena aBro-
paMu aHKeTa (THPaXOBaHHUI JOKYMEHT) Oysa epeKiiaieHa Ha IUTOBCHKY Ta yKPaiHChKY
MOBH, 11100 CTBOPUTH MaKCUMaIIbHUNA KOM(OPT CTyIEHTaM IIiJl 4ac OTPUMaHHS BiIIO-
Bifiell Ha MOCTaBJICH] 3aMUTaHHSI. AHKeTa MiCTUJIa Halip 3alMUTaHb, SKi JOTI4HO
OB’ s13aH1 MK CO00I0 Ta CTOCYBAIKCS MPOOIEM KPUMIHATICTUYHOT TUAAKTUKH. AHKe-
TyBaHHs OyJ10 aHOHIMHe. MeTo/1 iHTepB’ F0BaHHSI BUKOPHUCTOBYBABCS 3 METOO 3MEHIIICH-
HS KiJTIbKOCTI HEKOPEKTHO 3allOBHEHUX aHKET Ta MPONYIIEHHX Yy HUX 3alHUTaHb.
IHTEepB’FOBaHHSI SBJSLIO COOOO JOIATKOBUH 3aci0 COIIONIOTTYHOTO OMUTYBAHHS 1 BijI-
OyBasocst BHOIpKOBO.

3a J0MOMOToI0 OMUTYBAHHS 3/1IHCHIOBANIOCS 30MpaHHs 3HAUYII0i iHPOopMaIlii mpo
o3Il cTyaeHTiB (IX JyMKH) 00 HaBYaIbHOI nuciuiiIiny « KpuMinamictukay Ta ii
pOJIi B OCBITHBOMY MTPOCTOPI Mij 9ac Ge3rmocepeHboro (IHTEPB 10) Ta OMOCEePEaKOBa-
HOTO (aHKETYBaHHS) CIUIKYBaHHS AOCIHIIHHUKIB i PECIIOHACHTIB IIIIXOM PEECTpaIii
BiATIOBiZeH Ha MocTaBiIeH] 3anmuTaHHsg. ONMUTYBaHHS CTYACHTIB TBOX YHIBEPCHUTETIB
(YuiBepcurety im. Muxonaca Pomepica, BinbHtoc, JIuta Ta HarionansHOTO 10pHInd-
HOTO yHiBepcuTeTy imeHi SlpociaBa Mynporo, XapkiB, YkpaiHa) mpoBOanIOCS YIPO-
noBx 2020-2021 pp. Y HbOMY B3sUTH y4yacTh 3arainoM 493 pecrionneHTH (Oyiu OTpH-
MaHi 3arnoBHeHi aHkeTH 197 cTyaenTiB YHiBepcutery iM. Muxonaca Pomepica Ta 296
cTyneHTiB HamioHanbHOTO I0pMAMYHOTO YHIBEpCUTETY iMeHi SpocnaBa Myaporo),
cepes sIKMX OyJIM CTYICHTH SIK OaKaJaBpChbKUX, TaK i MaricTepChbKUX Mporpam, siK JeH-
HO1, TaK 1 3204HOT POPMHU HABUAHHS.

3. PE3VJIBTATHU TA OBI'OBOPEHHA

ABTOpamu cTaTTi OyIna MiArOTOBJICHA aHKETA 13 TOTOKEHUMH MU TAHHIMH TIPO HEO00-
XiTHICTh BUBYCHHS KPUMIHAICTHKHA B TIporpamMax IiJArOTOBKH FOPHUCTIB, a TAKOXK iX
MoiH(OPMOBAHOCTI MPO MPOIECH KPUMiIHAIICTUYHOTO CIIBPOOITHUIITBA B €BPOITi.
Bapro migkpecnauTy, 10 He BCi PECIOHIEHTH HaIalld BiATOBi/I HAa BCi MOCTaBIeH]
3anuTanHs. OIHUM 13 TOJOBHUX NMUTaHb Oyno: SIke 3HAaYeHHs] KPUMiHAJICTHKH
y Bamriii (MaiiOyTHil) noBcskaeHHiN aismpHOCTI? CTyaeHTam Oyio 3arporioHOBaHO
II’SITh BapiaHTIB BiAMOBiIEH: JTy>Ke BEITUKE, BEIUKE, CYTTEBE, HECYTTEBE, BAYXKKO CKa-
3atu (puc. 1-3).

AHai3 BiAMOBiIeW CBITYNUTH, IO 3HAYHA OUIBIIICTH CTYICHTIB 000X yHIBEPCH-
TETIB OJHO3HAYHO BHCJIOBHIIA CBOIO JAYMKY, IIOJI0 BXKIMBOCTI KPUMIHAIICTUKH IS
ix MaitOyTHbOI mpodecii. Byno orpumano 3aranom 6au3bko 73 % TakuX BigMOBIICH.
Po3nozin nux BiAMOBIACH cepe JTUTOBCHKUX Ta YKPAiHChKUX CTYJCHTIB OYB CXOKUM
1 pizHuI ckiana menire 1%. JlonaTkoBoro aHaii3zy norpedye oCTaHHS BiOBIIb Ha
JTaHe TTUTaHHS («Ba)KKO CKa3aTh), ika CTaHOBUTH 17,8 % cepel TUTOBCHKUX CTYACHTIB
Ta 12,5%cepen ykpaiHCHKUX CTY/IEHTIB.
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Views of 197 lithuanian students about importance of
criminalistics in their future profession

mvery high - 53
high — 49

® significant — 43

¥ inappreciable — 17

“hard to say — 35

Pucynoxk 1. [To3uii INTOBCHKUX CTYACHTIB PO BAKJIMBICTh KPUMIHATICTHKH
B iX MaiOyTHIH npodecii

Views of 296 ukrainian students about importance of
criminalistics in their future profession

Every high - 67
high — 79

B significant — 70

M inappreciable — 43

“hard to say — 37

Pucynoxk 2. [To3utiii ykpalHCEKHX CTYIEHTIB IPO BaXKJIMBICTh KPAUMiHATICTUKA
B iX MaiiOyTHi#l npodecii
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Comparison of respondents' answers about importance
of criminalistics in their future profession (in %)
30
26,9 26,7
24,9 23.6
25 218 22,6 d m very high
20 17,8 ® high
14,5 m significant
15 12,5 g
wi .
10 8.6 inappreciable
® hard to say
5
0
Lithuania Ukraine

Pucynoxk 3. ITopiBHSIHHS BiAIOBIACH PECITOHCHTIB PO BAXKINBICTH KPUMIHATICTHKI
B iX MaiiOyTHi# npodecii (B %)

Is criminalistics necessary in law studies? (%)
100
86,1
90 >
82,7 H Yes, it is necessary for

80 law students of all

70 specialities

60

50 ® No, it is necessary only

40 in criminal law

30 specialities

20 13,1 11,1

10 . 4 . 2,7 m Hard to say

0 | —
Lithuania Ukraine

Pucynoxk 4. [To3u1lii CTyAeHTIB 1010 HEOOX1THOCTI KPUMiHATICTUKA
ITiJ] YaC BUBYCHHS MpaBa
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B3aemoroB’si3aHUM 13 pO3IVIsilyBaHUM BUIIe Oys10 uTaHHs: Un HeoOXiHa KpUMi-
HaJTICTHKA B POrpaMi MiAroToBKH ropucTiB? Ha prcyHKy 4 Ha/laHi BiZIIOBIi CTYICHTIB
000X yHiBepcUTETIB Ha 1i¢ nuTaHHs. CTyneHTaM Oylio 3amporOHOBAHO TPW BapiaHTH
BiAMOBiEH: Tak, HeoOXi/IHA ITi/T Yac MiATOTOBKU IOPHCTIB yCiX CHelialbHOCTEH; Hi,
HeoOXi/iHa JIMIIe B TpOorpaMax 3 KpUMiHAJIbHO-NIPABOBOIO TisUTbHICTIO; Ba’KKO CKa3aTH.

AHaui3 BiNOBiIeH CBIAYNTS, IO CTYACHTH IOPUCTH PO3YMIIOTh 3HAUEHHS KPUMi-
HaJICTUYHUX 3HaHb [UIs iX MaiOyTHIX npodeciii, B TOMY YMCIi I SIK 10JaHy BapTiCTh
[[OJI0 1HIITKX CIIEIIAIICTIB, SIKI HE BOJIOMIIOTH TAKUMH 3HAHHIMHU.

Jpyra rpyna nuTaHb CTOCYBaJIMCs i71el CTBOPEHHS €MHOTO €BPONEHCHKOTO KPUMi-
HAJIICTUYHOTO MPOCTOPY 1 MKHAPOIHOTO KPUMIHANICTHYHOTO cHiBpoOiTHUITBa. Ha
nuTaHHs: Yn 3Haiiomi By 3 iessMu 1 TpOTIO3UITISIME TIPO CTBOPEHHS €THHOTO €BPOIICH-
CHKOT'O KPUMIHAJICTUYHOTO MPOCTOPY?» OyJIo 3ampornoHOBaHO TaKi BiAMOBii: Tak,
3HAWOMUH 13 3araJIbHUMH 11esIMU 1 TIpoTio3ullisiMu €Bporierickkoro Coro3sy y 1 cdepi;
1A i71est IeCh 3rajtyBaliacs; Hi, Mpo Taki ij1ei i mpomno3uilii He TOBOAMIIOCS YyTH.

Comparative data of the survey about students'
awareness of ideas of creating unified european criminalistics
(forensic) area

H Yes, [ know general
60

50.7 proposals of the EU in
50 : 46,6 this sphere
40 37.6 36,8
B | have heard about this
30 idea somewhere
20 16,6

11,7
10 . No, I no nothing about
0 such proposals and

ideas

Lithuania Ukraine

Pucynoxk 5. ITopiBHAIBHI JaHI pe3yIbTaTiB aHKETYBAaHHS MI0/I0 MTOIHPOPMOBAHOCTI CTYICHTIB
TIPO 17Ie10 CTBOPEHHSI €IMHOTO €BPOIEHCHKOr0 KPUMIHAIICTUYHOTO ITPOCTOPY

BinmoBiai Ha aHe MUTaHHS MiAKPECIIOTh aBTOPCHKY TiMOTe3y, M0 moiH(opMo-
BaHICTh CTYACHTIB 13 IP0OOIEM MIXHAPOIHOTO KPUMIHAIICTUYHOTO CIiBPOOITHUIITBA
1 CTBOPEHHSI €JITHOTO €BPOMNEHCHKOTO KPUMIHAIIICTUIHOTO IPOCTOPY € HEJOCTAaTHHOIO,
10 TOTpeOye BiJl MPEICTABHUKIB aKaJIeMiyHOI KPUMIHATICTHKH JIOJJATKOBUX 3yCHIIb
100 YIOCKOHAJIEHHS MPOTpaM HaBYaHHS i3 aKIEHTOM Ha MPOOJIEMH MiXKHAPOIHOTO
KPUMIHATICTUYHOTO CIiBPOOITHUIITBA.

@

139



Bicuux Hanionaabnoi akagemii npaposux nayk Ykpainn Tom 29, Ne 4, 2022

Ha nuranns «Ywu € cydacHu piBeHb MI’XKHApPOJIHOTO CHiBPOOITHUIITBA B Talry3i
KPUMIHATICTUKH JOCTaTHIM?» pecroHAeHTaM OyII0 3aIporioHOBAaHO TakKi BiAMOBIi (Tak;
Hi; HE BIITOBLIN).

Is the current level of international cooperation in the field of

forensic science sufficient? (in %)

70
61,5
60
s 303 45
EYes
40 = No
30 26,4 = Not answered
20
12,1

10

1,5

0 I
Lithuania Ukraine

Pucynoxk 6. [To3u1rii CTyA€HTIB OO0 JOCTAaTHOCTI PiBHA MI>KHAPOIHOTO
CHiBpOOITHUIITBA B TATy3i KPAMiHATICTUKA

BiamoBini Ha maHe MATAHHS CBiTUaTh, IO ACKIapallii Mpo MOCHICHHS Mi>XKHAPO/I-
HOTO CIiBpOOITHUIITBA B TalTy3i KPUMIHAIICTUKH, TIParHEHHI CTBOPUTH €TUHUHN €BPO-
MeHChKNH KPUMIHATIICTHYHUHN TIPOCTIp, IO CYTi, HE CTaJH peaibHicTI0 abo xo4a 6 pe-
QIBHOIO «JIOPOKHBOIO KapTOIO», TaK SIK BIJICYTHIH HE TINBKH €(EeKTHBHUN MeXaHi3M
peanizamii Hux IiJIeH, aje i HaBiTh HEMA€E JIEBOT €BPONCHCHKOI KPUMIHAICTHIHOT
oprasizaiiii, sika 6 Moriia OyTH IJiamaraeM abo BICHUKOM Takux ineit. HeoOximHo 3a-
3HAUUTH, 10 JJUTOBCHKI, YKPAiHCHKI Ta MONbCHKI KPUMIHAIICTH 3/[IHCHIOIOTH TPAaKTHY-
Hi KPOKH 11010 00’ €IHAHHS 3yCWJIb HAI[IOHAJIbHUX KPUMIHAJIICTUYHUX OpraHi3aliii
3 METOIO MiATPUMAaHHS Ta MPaKTU4YHOI peamizamii iZiei 3araJbHOTO €BPONEHCHKOTO
KpUMiHaiicTUuHOrO rpoctopy. Y 2017 p. Oyno o3ByueHo Ilananrcekuii Memopanaym
po HeOOXiAHICTh CTBOPEHHS €BponeiichKoi penepalii HalioHaIbHIX KpUMiHATICTHY-
HuX ToBapucTB [21], a 12 sxoBTHs 2021 p. B YKpaini Oyno nignucaHo XapKiBCbKUN akT
¢ynnamii (Kharkiv Foundation Act of European Federation of National Associations of
Criminalists) [22, c. 165-167 ].Taka eBporelicbka oprasizaiiisi Moriia 0 He JHIIe KOOp-
IUHYBATH, ajie i aKTUBi3yBaTH [Iii HAIlIOHATHPHUX KPUMIHANICTHYHHUX OpTaHi3aIlii,
y ToMy 4HcHi i y chepi KpuMiHaATICTUIHOI TUAAKTHKH, IO OE3CYMHIBHO CITPHUSIO
0 T IBUIIICHHIO MTOIH(OPMOBAHOCTI CTYICHTIB B TATY31 MIXKHAPOIHOTO KPUMIHATICTHY-
HOTO CHIBPOOITHHUIITBA.
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CryneHTam Takox OyJI0 IIOCTABJICHO 3alTUTaHH TTPO MOKIIHBI (hOpMHU KpUMiHAITiC-
THYHOTO CITiBPOOITHHUIITBA.

The main directions of improving international forensic
cooperation (in %)

25

20

15 o N

" N N

: || N I l
D N N

Lithuania Ukraine

B Students Exchange
W Lecturers Exchange
m Jointresearch projects
m Establishing of a single (european) forensic organization
Establishing of european federation of national forensic organizations

m Significantincrease of international forensic events

Pucynok 7. T'00BHI HaNpsIMKH YIOCKOHAICHHS MI>KHAPOTHOTO KPUMIHATICTHIHOTO
CIiBpOOITHUIITBA

Jlana niarpama mokasye, Ha JyMKY CTYIEHTIB, HAHOIIbII 3HAUYII HANPSIMH YI0-
CKOHAJICHHSI MIXKHAPOTHOTO KPUMIHATICTUYHOTO CITIBPOOITHHUIITBA.

OTtpuMaHi pe3yJIbTaTh COII0NIOTTYHOTO AOCIKSHHS € BEIIbMU aKTyaJIbHUMHU 1 I1eB-
HUM YUHOM KOPECIOHAYIOTHCS 3 JOCIIKCHHIMHA BUYCHUX-KPUMIHAJICTIB 3 THIINX
kpain €Bpornu. [linTBepKSHHIM IIbOMY € aHAJTITHYHUIA 3BIT 010 TpoBeaeHoro [ud-
poBoro MixuaponHoro Kourpecy Kpuminamictis (28 tpasus 2021, Xapkis, Ykpaina),
B SIKOMY HaJaHO iH(opMmamito Npo BUKJIAAAHHSI KPUMIHATICTUKH Y BOCBMHU €BPOTIEH-
chkuX Kpainax (ABcrpii, Himewunnn, Jluteu, [Tonei, CnoBauunan, Crosewii, LlIBeti-
uapii ta Ykpainu). [1o koxHii 3 €BponeHCchbKUX KpaiH y3araiabHEHO JaHi po MporpaMu
HaBYAaHHA 3 KPUMIHAIICTHKH, CYJIOBOi €KCTIEPTU3H, IHITUX AUCIUILIIHN KpUMiHAJIC-
TUYHOTO CHPSMYBaHHS, OOCST HAaBYAIbHUX TOAWH, METOJUKH BUKJIAJaHHs, BUKOPHC-
TaHHS IHHOBAIlIMHUX TiAX0AiB Tomo [23, ¢. 71-81].

BUCHOBKH

[Ipobnemu KpUMiHANICTUYHOT TUAAKTHKH OYJIU PO3MISHYTI IiJ] KyTOM 30pY KOMILIe-
MEHTapHOTOo (B3a€MOIIOB’SI3aHOT0) JOCTIHKCHHS ABOX TOJIOBHUX IMHUTAHb MIOJO:
@
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1) poii Ta 3HAYCHHS KPUMIHAIICTUKHA B IOPHINYHIN OCBITI; 2) CTBOPSHHS €IHMHOTO
€BPONEHCHKOTO KPUMIHAIICTHYHOTO NMpocTOopy. Takuii miaxia HajaB 3MOTy BCTaHO-
BHUTH HEOOXIJIHICTh TapMOHI3allii HAyKOBOI'O Ta HABYAJILHOTO IMPOLIECIB B YHIBEPCH-
TeTax.

VY cydacHHX yMOBax KpUMiHAIICTHKA ITi]] 9ac IMATOTOBKY (haxXiBIliB B TaTy3i IIpaBa
€ BKJIMBOIO YHIBEPCUTETCHKOIO HABYAIBHOIO AUCIMILTIHOI0. BukoprcTanus kpumina-
JMICTUYHUX 3HAHb € aKTyaJIbHUM Y MIPAKTUYHIN TiSUTBHOCTI FOPUCTIB Pi3HOI crienianiza-
1ii. [IpoBejicHe MOPIBHSUIbHE JTOCII/PKEHHS TYMOK CTY/ICHTIB YHIBEpcUTETY iM. MHuKO-
naca Pomepica (JInTea) Ta HamionaasHOTO IOpHINYIHOTO YHIBEpCUTETY iMeHi SIpocia-
Ba Myzaporo (YkpaiHa) mpo IOIIBbHICTh (HE0OXiTHICTh) BUKIIaIaHHS 000B’I3KOBOTO
KypCy KpUMIHAJICTUKU JUIsl IPEICTaBHUKIB MallOyTHIX IOpUANYHUX Tpodeciit oaHo-
3HAUHO HAJaJio MO3UTHBHY BiAMOBING HA JaHe nuTaHHs. OKpiM TOTO, HA AYMKY CTY-
JICHTIB, KpUMIHAJIICTHKA Mae OyTH rependadeHa B Porpami MmiArOTOBKH IOPUCTIB.

MopgepHi3altisi 0OCBITHROTO IIPOIIECy Iependadac 3anpoBaPKEeHAS MIKHAPOIHHUX Ta
€BpoIeichkuX cTanaapTiB. [IpoBeneHe aHkeTyBaHHS IPOJEMOHCTPYBAJIO HEAOCTATHIO
MoiH(OPMOBaHICT CTY/ICHTIB MO0 IHTETPALliHHUX MPOIECIB B €BPONEHCHKIN KpUMi-
HAJICTHUIll, y TOMY YHCJIi i BITHOCHO 1/1€1 CTBOPEHHS €IMHOTO €BPOIEHCHKOTO KPUMi-
HaJICTUYHOTO MPOCTOpY. BiAMOBIII Ha TaHe MUTAHHS ITiITBEP/IMIIA aBTOPCHKY TiMOTe-
3y PO T€, 10 MOIHPOPMOBAHICTh CTYJCHTIB 3 MUTaHbh MIXKHAPOTHOTO KPUMIHATICTHY-
HOTO CHIBPOOITHHUILITBA T4 CTBOPEHHS €IMHOTO €BPOTNEHCHKOTO KPUMIHAIICTUYHOTO
MIPOCTOPY € HEIOCTATHBROIO, 10 MOTPedy€ BiJ MPEACTABHUKIB aKaJeMiqHOT KpUMiHa-
JICTHUKHY TOJATKOBUX 3yCHJIb IIOJI0 YAIOCKOHAJIEHHS [IPOrpaM HABYAHHS 3 aKLEHTOM Ha
MUTAHHS MIKHAPOAHOTO KPUMIHAICTHYHOTO CIIBPOOITHULITBA.

[TocraHoBKa MpoOIEM KPUMIHATICTUYHOT AMJAKTUKY MPEICTaBHUKAMH €BPOIICH-
CHKUX YHIBEPCHUTETIB CBIJUUTH NPO 3AIMCHEHHS KPOKIB /0 BUPOOJICHHS €JMHUX TIiJI-
XOJIIB TIOJ0 BUBYCHHS KPUMIHAIICTUKH Ta IHIIUX MPEIMETIB KPUMIHATICTHIHOTO
cupsiMmyBaHHs. JlyMK# OiJIbIIIOCTI ONTMTAHUX CTY/IEHTIB 000X YHIBEpCUTETIB CBiT4aTh,
10 BOHH PO3YMIIOTb IOLIJIBHICTh 1 HEOOXiAHICTh YAOCKOHAICHHS MI>KHAPOAHOTO KPH-
MIHAJICTUYHOIO CIIBPOOITHUIITBA Ta 0a4aTh HOT0 peaiizallito B pisHUX (opmax.
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Oxcana Muxaiirisna Jydentox

Kageapa kpuminanorozo npouecy ma kpuminasicmuxu ¢axyavmemy Ne 1
Incmumym s nigzzomosku ¢axisuis g1s nigposairie Hauionanoroi noaiuit
ANbsiscokuil gepicasHuli yHisepcumem sHyMpIilMixX cnpas

ANvsis, Yxpaina

CYYACHUHU CTAH IHCTUTYLUIMHOIO BAAAHCY
Y KPUMIHAABHOMY IMPOBA IZKEHHI

AHoTais. fAkicne (PYHKYIOHYBAHHS CUCMEMU KDUMIHATIbLHO2O0 NPABOCYO0s HA 3ACA0aX 8epXo-
BEHCMBA NPABA € OOHUM 13 8ANCIUBUX THOUKAMOPIE N0OYO08U NPABOBOI, 0eMOKPAMUYHOI dep-
arcasu. Ll cucmema nepedbauac 3nazo0dcery pobony 6a2amvox KOMHOHEHMIB. POIMENHCY 8AHHS
N0BHOBANCENb, HANlE)HCHE NPAsose 3abe3neyeHts, KOMNemeHmuicms nepconany, icHy8aHus
cmpameeii peghopm. [Ipodnemu incmumyyiinol pisHo6azu, Ki 60a4arOMvcs y GNPOBAONCEHHI
HeCUCIMeMHUX 3MIH, NOAIMU3ayii KPUMIHATTbHO20 npoyecy, 0yOnoeanti QyHKyil abo O10KY8aH-
M5l NPUBHAYEHHS. KePIBHUKIE OKPEMUX OePAHCABHUX THCMUMYYIll, KOPYRYIs ma Midc-iHCmumyyiiHi
KoHpaikmu, be33anepedno, HecamusHo BNIUBAIOMb HA Pedni3ayito npasa Ha cnpagedusuil cyo.
Omorce, OopeyHicmsb ma 8ax3ciusicms nopyuleHoi memu € Hezanepeytoro. Memoro docnioxcen-
Hsl € 0eCKPUNYIsl CYUACHO20 CMAHY IHCIMUMYYIHO20 OANAHCY 8 CUCEMI KPUMIHATLHO20 Npo-
6adoicents. [l 0ocseHenHs nocmagnenoi memu Oyno UKOPUCAHO JI02IKO-AHANIMUYHI Md
Ccoyionoeiuni Memoou, NOPIGHANbHUL MA CMPYKMYPHO-cUcmemHull nioxoou. loei nocunenoi
yeazu 00 IHCMUmyyitt ma iIHCMumymie 5K el1eMeHmie opeanizayii coyianbHo2o Oymmsi, 3ano-
3uueni ¢ aoenma meopii incmumyyionanizmy . Hopma ma inwux 3akopoonnux ¢axisyis
(M. Yamon, C. IInamon, @. @abpiui, I1. Kpetic), ompumanu Konyenmyarvhui pozeumox. Lle
00360110 CHOPpMYTIO8AMU ABMOPCbKE OAUEHHS NOHAMb «THCMUMYYIOHANI3aAYIs KPUMIHATbHO-
20 NPOBAOIICEHHSAY MA KTHCMUMYYIIHULL OAIAHCY, CMPYKIMYPU THCMUMYYItiHo2o cepedosuya
KPUMIHAbHO20 NPOBAONCEHH S, THCMUMYYIitHUX pusuxis. Ilpogedene 0ocniodicenHs nokazano
npobnemu y cghepi iHcmumyyitino2o 3a0e3nederts KPUMIHAIbHO20 NPOBAONCEHHS. 3AMA2YEAH-
Hs abo imimayis pepopm, norimuzayis npoyecy popmysanus incmumyyii, Olopokpamis, nepe-
B8AHMACEHICMb, 8HYMPIWHA CKIAOHICMb CIMPYKMYD, KOPYNYis, IHCMumyyitini kongnikmu,
8i0cymuicmov €OuHoi cmpameeii po36umKYy iHCIMUmyyitltHo2o cepedosuya

Kuato4oBi cnoBa: kpuminanshe npoadicents, NOBHOBANCEHHS, IHCMUMYYIUHUL banauc, incmu-
myyitine cepedosuuye, IHCMUMYYitiHi pusuxu, peghopmu

Oksana M. Dufeniuk

Ph.D. in Law, Associate Professor

Associate professor of the Department of Criminal Procedure and Criminalistic of the Faculty 1
Institute of Training Specialists for the Units of the National Police
Luiv State University of Internal Affairs

THE CURRENT STATE OF THE INSTITUTIONAL BALANCEIN
CRIMINAL PROCEEDINGS

Abstract. The high-quality functioning of the criminal justice system based on the rule of law
is one of the important indicators of a legal democratic state. This system includes the coordi-
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nated work of many components: distribution of authority, high-quality legal support, staff
competence, vision of the reform strategy. The problems of institutional balance, which can be
seen in non-systemic changes, politicization of the criminal process, duplication of functions or
blocking the appointment of heads of some state institutions, corruption and inter-institutional
conflicts, undoubtedly, have a negative impact on the realization of the right to a fair trial. Thus,

the relevance and importance of the topic is undeniable. The aim of the study is to describe the
current state of the institutional balance in the system of criminal proceedings. Logical-analyt-

ical and sociological methods, comparative and structural-systemic approaches were used to
achieve this goal. Ideas about institutions and institutes as elements of the social life organiza-

tion, borrowed from the supporter of institutional theory D. North and other foreign scientists
(M. Chamon, S. Platon, F. Fabbrini, P. Craig), received conceptual development. This allowed
formulating the author s vision of «institutionalization of criminal proceedings» and «institu-

tional balancey, the structure of the institutional environment of criminal proceedings, institu-

tional risks. The study showed problems in the field of institutional support of criminal proceed-
ings: postponement or imitation of reforms, politicization of the institution building process,

bureaucracy, overburdening, internal complexity of structures, corruption, institutional conflicts,

and lack of a unified strategy for further development of the institutional environment

Keywords: criminal proceedings, powers, institutional balance, institutional environment, in-
stitutional risks, reforms

BCTYII

M ’KMBEMO B €I0Xy MEPMaHEHTHHX peQOpM JepKaBHUX IHCTUTYIIIH, alie IPH LbOMY
CYCHIIBCTBO HE 3aBXKIU BiAUyBa€ CyTTeBI 3pymeHHs. YacTo inimiioBani Tpancdop-
Malii MaloTh XaOTHYHHUH XapakTep, a Nepepo3noii 30H BIUIMBY, MEXaHIYHE 3HUIICH-
Hsl OJIHAX Ta CTBOPECHHS HOBHUX YMCIIEHHUX 1HCTHUTYIII aBTOMATUYHO HE MPU3BOJIUTH
JI0 OTPUMaHHS JJOBTOOYIKyBaHMX SKICHMX pe3ynbTariB. OCTaHHI COLIOJIOTIYHI ONu-
TyBaHHS YKpaiHCBKOT MOJIOJi TIOKa3aJH, 10 TepeBakHa OUTBIIICTh PECIIOHACHTIB
BIIHOCATH JI0 OCHOBHHX Cy4aCHHUX MpobieM B YKpaiHi, mepeayciM, BHYTPIllIHI Mpo-
OneMu ympaBiiHHS B CYCIIJIBCTBI, KOPYNIIO 1 Xa0apHHUITBO y BHIUX €LIEIOHAX
BIIaJId, HEKOMIICTCHTHICTD 1 O€3MIsUTHHICTh MOJITHKIB, 0€33aKOHHS Ta 0E€3KapHICTB,
1 TUIBKY TOTIM HAaBOASITH 30BHILIHI 3arpO3H TEPUTOPialibHINA LiTICHOCT1, BUKIUKH
B €KOHOMIUHIH Ta colianbHiil cepax [1, c. 37].

BincyTHicTh cTpareriqnoro 6aueHHs pehopM Ha iHCTHTYIIIHHOMY PiBHI, BIICyTHICTh
PO3yMiHHS BIIPOBA/IKEHUX 3MiH y JOBIOCTPOKOBIH MEPCIIEKTHBI MOPOIXKYE CUTYAIIIIO,
po Ky BydHO TrucaB npaBHUK JK.-I1. XKak: «I'pomanmi OpakyBano apxiTekropa i3 3a-
ragpHUM OadeHHsM OyniBii, sika Oyia moOyaoBaHa 3a JOMOMOTOI0 MOCIIiOBHUX MpPHU-
OynoB» [2, c. 387]. He omunyB 1eit Tpenn i chepy IHCTUTYHIHHOT iHQPACTPYKTYpH
KpUMiHaIbHOTO npoBapkeHHs. [loTyru pedopmyBaHHs MTPaBOOXOPOHHUX Ta CYIOBHX
OpraHiB BiJIOYBaOTHCS HE 3aBXK/IM TOCIIIOBHO 1 YaCTO ITiJ] BIUTMBOM MOJITUYHHX BisHb.

KpuMminanpHe poBaKEHHS 1 TTOJIITHKA MAIOTh ITapaloOKCaIbHIN OiHApHU 3B’ SI30K.
[Tapamokc mosnsirae B TOMY, 110, 3 OAHOTO 0OKY, pe(pOpMH iHILIIOIOTh 1 MPOBOAATH IO-
JITUKY, TTOJIITUYHA elliTa, dKa nepeOyBae MpH BiIajli, Ma€ BayKelli BIUIUBY, TOTITHYHY
BOJIIO Ta TIEBHE CTpaTeriyHe OaYeHHs PO3BUTKY JCpPKABHHUX IHCTHTYIIIH Ta ii IHCTHTY-
L ]
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LIHHUX 3B’SA3KiB, p030yIOBY€E IHCTUTYIIIITHE CEPEOBHIIE KPUMIHAIBHOTO MTPOBAKEH-
Hs1. M. IlleniThko migKpeciroe, M0 peajizamis KpUMiHaIbHO-IIPOLIeCyalbHOT O THKH
Ha/3BUYalHO Ba)KJIMBA ISl BIPOBADKEHHSI PEaIbHOIO MEXaHI3My IOCSTHEHHS METH
KpUMiHaJIBHOTO TpaBocyans [3, c. 289]. 3 inmoro 0oky, 1i pehopMu MarOTh TapaHTy-
BaTH B MaiiOyTHHOMY arloJIiITHYHICTh KPUMIHAIIBHOTO MPOIIECy, MiHIMi3yBaTH TOJIITHY-
HO BMOTHMBOBAHE BTPYYaHHS y AiSJIbHICTH IPABOOXOPOHHUX Ta CYIOBHX 1HCTHTYLIH,
CTBOPHUTH YMOBH JUIsI 3A1MCHEHHSI KpUMIHAIBHOTO MTPOBA/IKEHHS Ha 3acajax BEpXo-
BEHCTBA IpaBa, 3aKOHHOCTI, 3MaraabHOCTI, HEYIEPEHKEHOCTI 1 T.1. Y TMPOTHIICHKHOMY
BUIAJIKy MATUMEMO KPHMiHAJIbHE MPOBAKEHHS SIK IHCTPYMEHT TOTAJIITAPHOTO PEXU-
MY JJIsl pO3TIPAaBH 3 OTIOHEHTAMH, [0 OyJI0 XapaKTepHUM sl IOOHM paistHCbKOT YKpai-
HU, 200 KOPYMIIOBaHy CHCTEMY, SIKa J10A€ TiJTbKH MPO BIACHI iHTEpEeCH, a00 HECTIHKY,
HE3JIarojPKeHy, Po30alaHCOBaHy CUCTEMY, sika MacKye Oe3JiaJ| UI031€0 MIaHyBaHHS
TYMaHICTHYHUX MIHHOCTEH.

“Konna monitiyna cuina, sik koHcTatye B. Manspenko, He BUBYajia IMHOUHHUX MIPO-
Orem, SIBUII Ta MPOLIECIB Y MPOKYPOPCHKIN Ta cyA0Bil cuctemax [4]. Bigrak mpodecop
MiZCYMOBYE: «... IPOTSTOM OCTaHHIX 29 pokiB B YKpaiHi ig raciaMu peopMyBaHHS
3 METOIO MOKPAIIEHHs JisSUIbHOCTI CyI0BUX, MPOKYPOPCHKHX Ta CIiAYMX OpraHiB (ak-
THYHO ¥i/1e TXHe HUIEeHHS. [X 1036aBIAI0Th MEBHUX (BYHKIIIH, YCKIaTHIOOTHCS MPaBH-
JIa TISTbHOCTI, 3BUTBHSIOTH HAWOUIBIN TOCBIUYEHUX TIpodecioHaniBy [5].

OdeBuIHO, 10 HA eTari BUPOOJICHHS BIACHOT ONTUMAIBHOI IHCTUTYIIIMHOT MOJIEITI
HEMOKJIMBO YHUKHYTH HEB/Ia4, HOMHJIOK Ta MIPOTaInH. XUOH IHCTUTYLIHHOTO OanaHcy
CYTT€BO BIUIMBAIOTh Ha CI1/I4Y, CYJIOBY Ta IIPOKYPOPCHKY MPAKTHKY, & pa30M 3 THM 1 Ha
CTaH 3a0e3MeueHHs B AepKaBl BEpXOBEHCTBA IIpaBa Ta [IpaBa Ha CIPaBeIUBHI cy. Sk
HACJIiI0K, CYCHUIBCTBO MEPEKHUBAE YEPTOBY «KPU3Y CIIPABEIIMBOCTI», 10 BOAYAETHCS
y BHpa3i HEIOBIPH 10 CYIOBUX Ta MPABOOXOPOHHUX OpraHiB. [Ipu mbomMy pyHHY€ETHCS
ABTOPUTET JICPKABHUX THCTUTYIIH, MiJPUBAETHCS JICTITUMHICTD peatizallii BIaJHIX
MTOBHOBA)KCHb.

[linTBEepIKEHHAM aKTyaabHOCTI IPOOJIEMAaTHKH € IPUKIIAAN, KOJIM HAYKOBa CIIiJIb-
HOTa CHTHaJI3yBaJsia PO HEOOXiTHICTh Ai€BUX pedopM B YaCTUHI PO3MOALTY (DYHKIIIH
Ta MIOBHOBAXKEHB, 3a0€3MeYeHHs €PEeKTUBHOI MK IHCTUTYIIHOT KOMYHIKaIlii, 3HIKEH-
HSl TIOJIITUYHOTO BIUIMBY Ha AiSUIbHICTH IHCTUTYLIN Tomo. Tak, i3 mepeniky YMHHUKIB,
K1 CyTTEBO 3HMKYIOTh €(DEKTUBHICTH MPOIIECYyaTbHOI AISNTBHOCTI Ha CTaAll JOCYI0BO-
IO pO3CIiyBaHHS, 3alPONOHOBAaHOr0 A. CTenaHOBUM, OUIBIIICTD MIPSIMO CTOCYIOTHCS
MUTAHHS IHCTUTYLIHHOTO OalaHCy: HEeJOJIKU MPABOBOTO PEryNIOBaHHS MisNIbHOCTI
Cy0’€KTiB, SIKi 3[[IHCHIOIOTH JOCYA0BE PO3CIIiTyBaHHs; HEJOMIKH JIisSUTBHOCTI CYy0’ €KTIB,
SIKi 3/IIHCHIOIOTH KOHTPOJIBHI Ta HAMISA0BI (PYHKIIIT HA €Talli JOCYJI0BOTO PO3CIiTyBaH-
HST;, HEIOJIIKYM B CHCTEMI OOMiHY iH(MOpMAITIEI0 MiJK CYyO’ €KTaMH CTOPOHU OOBHHYBavCH-
HA 1 T.0. [6, c. 15]. M. Toponenpka ciryliHo BKasye, 110 YCTAHOBJICHHS CaMHX JIHILE
MpolecyanbHUX NpaB Ta 000B’A3KIB YUYACHUKIB KPUMIHAILHOTO MIPOBAKEHHS HEJI0-
CTAaTHBO 171 3a6e3meuenHs eeKTHBHOTO 3aXMCTy iXHiX iHTepecis. Ixmi mpasa Ta
000B’S13KM MalOTh OyTH 3MiCTOBUM HAITOBHEHHSM IpeIMETa BilaHHS Cy0’ €KTIB KpUMi-
@
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HalpHOTO cynounHcTBa [7, ¢. 331]. IIpo mpobnemu mpokyparypu B iHCTUTYIIHHIN
riomuHi ToBopsATh 1 JI. [puriaenko, €. HeBmepxkunbkuii. Ha gymky BUeHHX, Ha IO-
PAIKY TEHHOMY CHOTOJHI CTOSITH KITIOYOBI MMUTAHHS 3a0€3MeUeHHS pealbHOT He3aIeK-
HOCTI IPOKYPOPIB, IEMOoJiTU3alil NpoKypaTypH, BU3HAUCHHS MiCLs IPOKYpaTypu
y CHCTEMI T'iJIOK BJaJii, BU3HaYCeHHI QYHKIIIH Ta TOBHOBaKEHb, ICIICHTpaIi3allii opra-
HiB TpoKyparypu. DaxiBIli MPOMOHYIOTH 3MIHUTH MIPOIIEC TPU3HAYCHHS Ta 3BITbHEHHS
['enepanbpHOTO MPOKYpOPa, BIIMOBUTHCS BiJl IHCTUTYTY BUCIIOBIICHHS HeloBipH [ eHe-
paTsHOMY MIPOKYPOPOBI, 3a0€3MEUNTH 0COOTUBE MicTle TPOKYPaTypH B MEKax CyI0BOI
T'UTKY BJIaJH 1 CTBOPUTH YMOBHU HE3aJIEKHOCTI BijIl MOMITHYHHUX Ta O13HECOBUX BILIMBIB,
BiTMOBHUTHCS B1JT a0COIIOTHOI BEPTUKAIBHOT i IOPSIIKOBAHOCTI OPraHiB MPOKypaTypH,
HaJaTy aBTOHOMIIO PeriOHaTbHUM IHCTUTYLISIM TomIo [8, c. 366]. A. MapueHko, o1li-
HIOIOUH JOCBI/I PyHKIIOHYBaHHS CHCTEMU aHTHKOPYIIIHHIX OpraHiB B YKpaiHi, cepen
OCHOBHHUX MPOOJIEM Ha3WBA€ HU3HKUH PIBEHb KOMYHIKAIlil aHTUKOPYTIIHHUX OpTaHiB
MDK 0000, KOOpJHMHALIT HUMHU CBOIX [Iiif, @ TAKOXK MOMKJIMBICTh BTPYYaHHS B iSUTbHICT
AHTHKOPYMIIHHUX opraHiB [9, c. 74].

Ta monpu pyHIaMeHTAIBHY IIHHICTH IHCTUTYIIITHOTO KOMITOHEHTA JIJIS TIO0Y0BU
30aJ1aHCOBAHOT CUCTEMH CIPaBEIJIMBOTO KPUMIHAIHLHOTO TIPABOCYIs, Y HAYKOBIiH
JOKTPHUHI IS TpoOIeMaTHKa 3aIUIIUIAC 11032 MeKaMH aKaJeMidHUX AUCKYCid 1 He
OTpHMaJIa HaJIeXKHO1 yBar, Xo4a iHHICHUHN MOTEHIIaJ Teopii IHCTUTYIIOHATI3MY JUIS
BU3HAYCHHS CTpATETii MOAAIBIINX KPOKIiB peOopMyBaHHS CHCTEMH KPUMIHAILHOTO
MIPaBOCY//Isl BUAAETHCS HE3AEPEUHUM.

3 omsiy Ha CKa3aHe, CTa€ OUYEBUIHOKO aKTYaIbHICTb, JOIUIBHICTh Ta BaXKIUBICTh
KOHLETITYaJIbHOI PO3POOKH MUTaHb IHCTUTYLIHHOTO OaJlaHCy Ta BU3HAYEHHS OCHOBHHUX
IHMKATOPIB, SIKI CUTHATI3YIOTh PO HASBHICTH MPOOJIeM y il cdepi.

1. MATEPIAJIM I METOIHU

MeTom0I0TiYHY OCHOBY MPOBEICHOTO JOCIIKEHHS CKIIaIa Teopis IHCTUTYIIOHAII3-
My naypeara HobeniBebkoi npemii [I. Hopra, sikmii 3aiimaBcst po3po0Kkoro mpobiema-
THUKH IHCTUTYTIB, IHCTUTYIIH Ta IHCTUTYUIHHUX 3MiH y COIiaIbHO-EKOHOMIYHOMY
xuTTi [10]. IlepexoHaHHsT BYEHOTO MPO T€, IO IHCTUTYIIHHI 3MIHH JETEPMiHYIOTbH
PO3BUTOK CYCHIJIBLCTBA Y TEMIIOPAIbHIM MPOEKIii, i B TAKUH CIOCIO CTAOTh KIIOYEeM
JI0 PO3YMIHHS iICTOPUKO-ITUBITI3aIIfHAX 3MiH, OTPUMAJIA MOJATBITAN PO3BUTOK
y Pi3HUX Tajy3s1X HAyKOBOI'O 3HAHHA. BU1a€eThCsl JOPEUHUM 1 B KOHTEKCTI IPaBOBOTO
JMCKYPCY 3BEPHYTH yBary Ha iHCTUTYIIHHHI KOMIOHEHT [TPaBO3acTOCYBaHHS, aKe
HIIIaTHBH BITPOBAKEHHS JI0CKOHAJIOTO 3aKOHY 32 BiJICYTHOCTI e(peKTUBHOTO (pyHK-
LIOHYBaHHS BIAMOBIJHUX IHCTUTYIIH NMpUpedeHi Ha Opa3Ky, a HOPMHU IIpaBa Ha 00-
MEXKEHICTh PErYJIATOPHOTO BIUIMBY.

[IpeameroM mocCiiKEHHS € TEOPETHYHI 3acaqy Ta NPaKTU4IHI npobieMu 3abe3-
MEYCHHS IHCTUTYIIHHOTO 0allaHCy Y KpUMIHAJIBHOMY NIPOBapKeHHI. J1ist GimbIn 4iTKO-
ro pO3yMiHHS 3aIIPOIIOHOBAHOI KOHLIEMLIT JOPEUHO 3a3/1aJ1erilb BUKIACTH OKpEMi Jie-
(iHILIT KITFOYOBUX MOHATh. ¥ KOHTEKCTI I[bOTO JIOCII/PKEHHS «IHCTUTYTaMU» Ha3HBa-
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TUMYTBCS HOPTIBCHKI «IIpaBUIa Tpu», TOOTO TeBHI (popManbHi Ta HehopMallbHI HOPMH,
SIK1 perIaMeHTyI0Th KpUMIHAJIbHO-TIPOLeCyalibHi BiTHOCHHU. HaToMicTh «iHCTUTYIIIT»
BBOKATUMYTHCS «TPABIISIMIY, TOOTO Cy0’€KTaMH, HATIJICHUMH TIEBHUM KOMILIEKCOM
paB Ta 000B’A3KiB, TOBHOBA)XEHb Ta QYHKLIH Y chepi KpuMiHATBLHOTO IPOBAIKEHHSI.
BignoBiaHo npoyec incmumyyionanizayii'y cepi KpuMiHaIbHOTO MPOBAHKCHHS BBa-
YKaTHUMEMO TIPOIIECOM «EBOJIIOIT Ta PO3BUTKY IHCTUTYTIB Ta IHCTUTYIIIH, HEOOXiTHIX
JUTst 3a0e3TeueHHs] BUKOHAHHS (DYHKIIH OpraHaMu JIOCYIOBOTO PO3CIIilyBaHHS, IIPO-
KypaTypH, Cydy Ta iHIIUX YITOBHOBaXCHUX Cy0’€KTIB B XOMi KPUMIHAJIBHOTO TIPOBa-
JDKEHHsI, epeKTHBHOI opraHizalii, ynpaBaiHChKOI JisUIbHOCTI, B3a€EMO/Iii, KOHTPOJIIO,
Pe3yaBTaTOM SIKOTO € JOCATHEHHS 3aBAaHb, nependoadennx cT. 2 KIIK Ykpainwm», a «ix-
cmumyyiinull 6anranc y KpUMIHAIbHOMY NPOBAOICEHHI», CBOEIO YEPIo0, PO3IVIsIaTH-
MEMO SIK «<HOPMaTHBHO BPETYyJIbOBaHY Y3ro/KeHICTh (DyHKIIIH Ta TOBHOBAaYKEHb PI3HUX
OpraHiB Jep:KaBHOI BJIaJH 3 METOIO HAJIArOHKCHHS e(DEKTHUBHOI B3aEMOIT Mi’K HIMH
ITiJ] YaC BUKOHAHHS 3aBJlaHb KPUMIHAJIBHOTO MPoBapKeHHs» [11, c. 84, 85].

Bupimenss nocmiHUIBKUX 3aBAaHb 0y0 6 HEMOXIMBUAM O€3 3aCTOCYBaHHS 3a-
rajJbHUX METOJIB KOTHITUBHOI HAyKOBOI JiSUTBHOCTI, 30KpeMa CIOCTEPEKEHHS, OIINC,
aHali3, CHHTE3, y3arajlbHEHHS, KOMIApaTUBHUMA Ta CTPYKTYPHO-CUCTEMHHH ITiJXOIH.
BakimuBe Miciie BiTBOIUTRCS OITIHIT TOKA3HHUKIB EMITIPHYHUX JaHUX, OTPUMAaHUX B pe-
3yJBTaTi MPOBEACHHS BIIACHOTO COLIONIOTTUYHOTr0 onuTyBaHH. Lle no3Bonmiio 3aificHu-
TH TIEPBUHHY JIaTHOCTHKY CTaHy IHCTUTYIIHHOTO OalaHCy B KPpUMiHAIHHOMY TIPOBa-
okeHHi. Jlo yyacTi B onuTyBaHHI Oynu 3ampolleH] NpaKTUYHI NPauiBHUKN TEPUTOPi-
anpHUX opraHiB HamioHanbHOT modiiii, a came OpraHiB Jli3HaAHHS Ta CJIJCTBA.
[IpeacraBHUKM OepKaBHUX IHCTUTYLIH BUCIOBWIN CBOI MIpKyBaHHS 3 IPUBOAY TOTO,
SIK1 BUKJIMKH Ta 3arpo3u ICHYIOTh Y IXHiH ci1y:k00Bil aisutbHOCTI. | X04a mociimKeHHs
IIe TPUBAE, OTPUMaHI pPe3yIBTaTH BOAYAIOTHCS JOCTATHRO PETIPE3CHTATHBHIMH 1 TAIOTh
3MOTy cpOPMYIIOBATH MEBHI MPOMI>KHI BUCHOBKH I0JI0 CYy4aCHOTO CTaHy IHCTUTYLi-
HOTO 3a0€3Me4eHHs IOCYJI0BOTO PO3CIIiIyBaHHSI KPUMIHAIBHUX TIPABONOPYIIEHD Ha
[OMY HaHIKIOMY 1a0ITi 3araibHOI IHCTHTYHIHHOT IHPPACTPYKTYpH KPUMiHAIEHOTO
poriecy.

BaxnuBe MeTon010ri4HEe 3HaU€HHS UIsI TOCIILIPKEHHS MAlOTh TAKOX HaIllpallOBaH-
Hs Cyny €Bponeiicbkoro Corosy, sIKMi 10 CyTi 3amo4aTKyBaB (axoBy PO3MOBY PO
3a0e3redenHs «0anaHCy MOBHOBaKEHBY ab0 «IHCTHTYMIHHOI piBHOBAru» Ha OQirii-
HOMY PiBHI CyJIOBOT IMPAKTHKH, 10 OYyJI0 3yMOBJIEHO IMOTPEOOI0 pO3MEKYBaHHS 00CATY
MOBHOBayKeHb M €BponeiickkuM [lapmamentom, Pamoro €Bponeiickkoro Coro3y Ta
€ppornericrkoro Komiciero [12; 13]. Sk 3a3HauaroTh 3akopaoHHi daxisii (M. YamoH,
C. [InaroH Ta iH.) HIEThCS TPO MEBHI MPaBUIIa, K aCOIIIOIOTH 13 3a0€3MCYCHHSM 1H-
CTUTYIIHHOI CTabUTLHOCTI, TOOTO 3amO0ITaHHs MPAKTHUIlI HEOOTPYHTOBAHOTO JIEJIETY-
BaHHSI, «IIEPETATYBaHHSD», 3SMEHIICHHS a00 301/IbIIeHHS 00CsTY, TyOIroBaHHS (DYHKLIH
Ta MOBHOBAXKEHb JICPKABHHUX 1HCTUTYIIIH, 32a0€3MeUeHHs IOCTAaTHhOT HE3aJleKHOCTI
Jep’KaBHUX THCTUTYIINA NPHU BUKOHAHHI CBOIX (DYHKIIiH, BIICYTHICTh MOXKIIMBOCTEH
BTPYYaHHS B 30HY «UyXXHX» OBHOBa)kKeHb 1 mpeporatus [ 14, c. 375; 15, c. 3]. ®. Pa-
@

151



Bicuuk Hauionaabnoi akagemii npasosux nayk Yxpainu Tom 29, Ne 4, 2022

OpiHi MiIKPECITIOE, 0 MPUHITUN IHCTUTYIIHHOTO OaTaHCy BBaXKAETHCS IICHTPAIBHAM
€JIEMEHTOM apXIiTeKTypu €BpOIEHCcHKOTO coro3y, a I1. Kpelir momae, 1mo 0CHOBHOIO
METOI0 IHCTHTYIIHHOTO OalaHCy € CIYKiHHS JepKaBHUX IHCTHTYLIN MPU yXBaJeHH1
BJIaJJHUX PilIeHb 3arajbHOCYCIIJILHOMY ONary, a He iHnTepecaM By3bKOTo Koja ocib [ 16,
c. 4; 17]. Lli xoHIeNTyabHi MOJOXESHHS TPAHCIIOIOTHCS Ha MOJAEITh KPUMiHAILHOTO
MPOBaJPKEHHS B YKpaiHi 1 HaBiTh MOOIKHUIA OIS/ MIOKA3y€e ChOTO/IHI HASBHICTh YHUC-
JICHHHUX TPOOIeM Ta pU3HKIB Y il cdepi.

2. PE3VJIBTATHU I OBTOBOPEHHS

MiKIHCTHTYIIHHI 3B’A3KH IMAHEHTHO «BIIHTI» B CTPYKTYPY KPUMIHAIHHOTO IIPO-
BaJDKEHHS SIK CTPYM B elekTpoMepexi. [lo-mepime, Marepiaau KpUMiHAJIBHOTO TIPO-
BaJKCHHS (POPMYIOTBCS, IEPEAAIOTHCS, IEPEBIPSIOTHCS, KOHTPOIOIOTHCS, BABYAIOTh-
Cs YIIOBHOBaXXCHUMHU 0CO0aMU JepKABHUX IHCTUTYIiH, CTAIOTh MiJCTABOIO JJIs
MEeBHUX IOPUIUYHUX JAid Ta pilleHb Pi3HUX AepkaBHUX iHcTUTYUid. [To-apyre,
YYaCHUKH KPUMiHAJIBHOTO MPOBAKEHHS MOCTIHHO a00 MEpioANMYHO KOHTAKTYIOTh
3 YIOBHOBKEHUMH 0C00aMU JepKaBHUX IHCTHTYIIH. Bce 1ie BigOyBaeThCs y meB-
HOMY 1HCTHTYLIHHOMY CEpeIOBHII, CTPYKTypa SKOTO (POPMYETHCS YNCICHHUMU
KOMITOHEHTaMHu (pPUCYHOK 1).

IHCTHTYIIHA HOpMU IHCTHTYIHHI IHCTHTYILIHE
iH(ppacTpyKTypa rnpasa YMOBU yIIpaBIiHHS
| P —
JIep)KaBHI IHCTUTYIIIT, . dopmaibHa
YIIOBHOBAXXEHI 3/1IHCHIOBATH IHCT"Ty“mHe ceperosuie MPaKTUKA
KpUMiHAJIbHE TIPOBAJIKCHHS KPHUMIiHAJBHOIO NPOBA/IKEHHS
HedopMalibHA
N ' MPAKTHKA
JlepKaBHi iHCTHTY T, |
YIOBHOBAXKEHI CIIPHATH
BHKOHAHHIO 3aBJIaHb . e . V. .
KPHMIHATHHOTO iHCTHTY Ui HHT iHCTMTYUiiHI | | TpoMajchKi
HAORA T AT MeXaHi3MU PU3UKH IHCTHTYI]
I I
OYIKYBaHHS, CTEPEOTHITH MHUCIICHHSI, KYJIbTypa, MCHTAJITET, €THKA, MOPaJIb

Pucynox 1. Incmumyyitine cepedoguuye KpUMiHAIbHO20 NPOBAOINCEHHSL

VY mpaBoBiii, IeMOKpaTHYHIN JepKaBi, sika BU3HAE (PyHAAMEHTAIBHUMHU 3aCaaH
BEPXOBEHCTBA IPaBa, 3aKOHHOCTI, 3MarajJbHOCT1, HEYNePEeKEHOCT], PO3YMHOCTI CTPO-
KiB, IOCTYILy JIO CIIPaBeUIMBOIO NPaBOCY//, TAKE IHCTUTYLIIIIHE CepefoBHUILE Mae OyTH

CTIPHUATIUBUAM JIJIS peajtizamii uX (yHKIH y TOBHOMY 00Cs31 Ta TapaHTyBaHHS KOH-
L ]
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CTUTYIIHMX MpaB Ta JOTPUMaHHS HAJIEKHOI MPpaBOBOi nporiexypu. Hatomicts iHCTH-
TYUiiHU# aucbananc pyiHye METOIOJIOT YHNHN (PyHIAMEHT TyMaHiCTHYHOT Hapa urMH.
PozbanancoBana cucreMa KpUMIHAIBLHOTO MPABOCYISI HE A€ TIOUYTTS OC3IEKH, 3a-
XHCTY, BIEBHEHOCTI Y CIIpaBeJIMBOMY BUPILIECHH] CIIPaBH, MOMIHOIIOE NPIPBY MiXK
OYIKYBaHHSIMHU Ta PEANBHICTIO, & TOMY ITOPOKY€E XBHJIIO HEBJIOBOJICHHS Ta HEJIOBIPH
CYCITIBCTBA 10 JIeP)KaBHUX 1HCTUTYIIIH.

IncruTyniiini pusuku 6aaancy
Y KPUMiHAJIBHOMY NPOBA/ZKeHHI

A4
A

HOJIITH3ALlis KPUMIHAJIBHOTO MPOBAPKEHHS

\ 4

A

HenpoxyMani pedopmu / 6i10KyBaHHS pehopM

A\ 4

A

HaJMipHE CIIPOLICHHS MPOLECyalIbHUX TPAaBHII Ta IIPOLEAYD

HaJIMIpHE YCKJIaHEHHS IIPOLECYaIbHUX IIPABUJI Ta MPOLEAYD

A 4
A

IyOII0BaHHs ITOBHOBAKEHb JICPIKABHUX 1HCTUTYLIH,
YHOBHOBKEHHX 3/11/ICHIOBATH KPUMiHAJIbHE IPOBAHKCHHS

\ 4

BiZIOMUYi Ta MIXBiJOMYi KOH(JIIKTH
MIX JIEPKAaBHUMU 1HCTUTYIISIMU

A\ 4
A

KODPVIIIIHHI PU3HKH

A4
A

3HIDKEHHS JJOBIPH CYCITUIBCTBA A0 AEPKABHUX IHCTUTYIIH,
YHNOBHOBAXEHUX 3I1HCHIOBATH KPHMiHAJIbHE MPOBAIKEHHS
& J

A\ 4
A

Pucynok 2. [ncmumyyiiini pusuxu nOpyuieHHs: IRCMUmyyiuHo2o 0aiancy y KpUMIHAIbHOMY
NPOBAONCEHHT

[IpoBenene QOCIHTIHKEHHS A€ MiACTaBH BU3HAYUTH OCHOBHI PU3UKU TOPYIICHHS
OanaHcy B iIHCTUTYLIHHOMY CepelOBHIIl KPUMiHAILHOTO MPOBAKEHHS (PUCYHOK 2).
Jlo TakuX BiIHECEHO MOJITH3AIlII0 KPUMIHAILHOTO MPOIIECY, [0 BUSBISETHCS Y HasIB-
@
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HOCTI TIOJITHYHO BMOTHBOBAHUX KPUMIHAJIBHUX IT€PECITiAyBaHb, BiJICyTHOCTI OJTITHY-
Hoi BoJi 371licHIOBaTH e(heKTHBHI pedopMHu (OIOKYBaHHS BaXKIIUBUX pedopM, IpH3HA-
YeHb Ha MOCAIN YIOBHOBAXECHUX 0Ci0). [HCTUTYIIIHI PU3UKH TaKOX BOAYAIOTHCS
y BiICYyTHOCTI CTpareriyHoro 0aueHHs KiHLEBOTO Pe3yiIbTaTy pe)opM; BHACIIAOK YOTO
BOHHM MalOTh HECHCTEMHHI XapakTep; Yy HaJMIpHOMY CIPOLICHHI a0 yCKJIaJHEHH]
MpoIieAyp; y AyOaroBaHHI (DYHKIIIH Ta TOBHOBaYKEHb JACPKABHUX 1HCTUTYIIIH, YIIOBHO-
BaXCHMX 3/1MCHIOBATH KPUMiHAIIbHE MPOBAJKCHHS; Y HASBHOCTI MIKB1IOMUYUX Ta
BHYTPIITHIX KOHQITIKTIB; y KOPYIIIIii 1 T.1.

Ha mepumii morsiz, Bce BHIIE cKazaHe € aOCTPAKTHOIO TEOPI€l0, OHAK BOHA Ma€e
LIJIKOM peasbHi MPaKTUYHI MPUKIaN TOPYIICHHS IHCTUTYIIIHOT piBHOBATH.

KoxxHa nep»xaBHa IHCTUTYLISI HaiIeHa KPUMiHAJIbHO-TIPOLIECYAIbHOIO KOMIIETeH-
1ito, sika 3a cioBamu JI. JIoOolika, 0XoIuttoe Tpiaay elneMeHTIB: (QYHKIIIT, IpeMeT Bijia-
HHS Ta BJIaJiHI MOBHOBaXkeHH [18, c. 25—26]. Jlns Toro, abu BUKOHYBaTH (QyHKIIIT Ta
KOPHCTYBAaTHCS IOBHOBAYKEHHSIMU, JA€PKaBHA IHCTUTYIIis TOBUHHA BOJIOAITH IIPOLIECY-
AITHHOIO TIPABO3IATHICTIO Ta JAI€3TATHICTIO, IHITAUMHU CIIOBaMH, MaTH 3aKOHHI TTiICTaBH
CTBOPEHHSI Ta 3aKOHHI MiJICTaBU 31IHCHEHHS MEBHOI KPUMiHAIBHOT MpoLecyaabHOI
nisutbHOCTI [ 19, ¢. 144]. BincyTHICTh MpoliecyaabHOI PaBO3AaTHOCTI Ta JI€31aTHOCTI
OpraHy, sSIKAi MpuiMae pilleHHS Yy KpUMiHAJIbHOMY IPOBADKEHHI, OHO3HAYHO € He-
npuiHATHUM. OHAK B HAIIiH icTOPii IHCTUTYLUIHHOTO PO3BUTKY CHCTEMH OPTaHiB
KPUMIHAJIBHOTO TTePECTiyBaHHS BiOMI BHUTIAIKH, KOJIM OKpEeMi Cy0’ €KTH Hisutd (ak-
TUYHO 110338 MEKaMH 3aKOHY.

Busenennst y 2017 p. mojaTKOBUM 3aKOHOJABCTBOM ITiIPO3/ILTIB ITOJIJATKOBOT MiJTi-
wii 32 MEXI IPAaBOBOTO IOJISI MaJI0 O MPU3BECTH O HETAHHOTO MPUITMHEHHS iX IisUIb-
HOCTI, OJIHaK Ha MPAKTHIII I[bOT0 HE CTaj0Cs. SIK HACHII0K, HEBU3HAYCHICTh CTaTyCy
cmimuux JlepkaBHOI ickaapHOI CITykOM OO KyBajia YUCICHHI TIPOOJIEMH Y CyI0Bii
npaktuii. Cxoxa cuTyalis ckianacs padimie, konu y 2015 p. Ha 3MiHY cliguuM miz-
pO3IiJIaM OpraHiB BHYTPINIHIX CIIpaB 3’ SBIJIHCS CIia9i migpo3ainu HamioraasHOT
nonitii, mpote y KIIK ByacHHUX BiaNoOBiIHUX 3MiH BHECEHO He Oyio a0o BiJICYyTHICTh
y aucronai 2017 p. y cIiuux NpoKypaTypy MOBHOBaKEHb JIOCYJ0BOTO PO3CIiTyBaH-
HS 3JI0YMHIB, MiAcHiqHuX Jlep:xaBHoMy Otopo posciinyBans ([bP), sike Ha Toif yac mie
Oyno Ha eTarni CTBOpeHHs 1 (Pi3MYHO HE MOIJIO MPUHHATH MaTepiaii A0 CBOTO MpoBa-
JOKEHHS.

MoskHa 3rafaTv po iCHyBaHHS KOi31i Mix nonoxenHs mH 4. 4 ct. 216 KIIK Ykpa-
iau, . 1 4. 1 cT. 5 3akony Ykpainu «IIpo Jlep:xaBHe Or0po po3citiiyBaHb» Ta 3aKOHOM
Vkpainu «IIpo HdepxaBHy ciyxO0y» 111070 HEMOXKIMBOCTI IOETHAHHS PI3HUX CHUCTEM
rpajarii KaTeropiii mocaj Aep>kaBHOI CITyKOH 111 BU3HAYCHHS IEPCOHAIBHOT T ACITi -
svocti JIBP [20, c. 107; 21, c. 266—268; 22, c. 271—272]; BiACyTHICTh MEXaHI3My BHU-
TpeOyBaHHSI KPUMIHAIBHUX MPOBaKEeHb 3a pimeHHsM dupexkropa HanionansHoro
aHTHKOpyTIiitHOTO Ofopo Ykpainu (HABY), moromkeHnM 3 mpoKypopoM, sKi mepe-
OyBaroTh y MPOBAKEHHI 1HIIMX OPTaHiB JIOCYIOBOTO PO3CIiTyBaHHS UM IPOKYpaTypu
[23, c. 77]; BiACYTHICTh TIOBHOBa)XXEHb B OPraHiB JIOCYJOBOTO PO3CIiIyBaHHs iHIIitO-
L ]

154



Bicuuk Hanionaabnoi akagemii npaBosux nayk Ykpainn Tom 29, Ne 4, 2022
[

BaTH MMPOBEICHHS MTO3AIUTAHOBHX PEBi3ili Ta mepeBipok [24, ¢. 159—-161; 25, c. 136; 26,
c. 115, 239-240; 27; 28]; BigcyTHICTh TIOHA] pik KepiBHKKa Criemiaai3oBaHOi aHTH-
xopymiitaoi mpokyparypu (CAII), o CTaBUTH i CYMHIB HE3aJICKHICTh Ta €()EeKTHB-
HICTh (DYHKLIOHYBaHHS yCi€l aHTUKOPYHLIHHOT iHPPaCTPYKTYpH.

LitocTpaTuBHUIT IPHUKIIA TOTO, SIK «TEXHIYHA MTPpoOIeMay MPOTraiiH y BU3HAYCHHI
MTOBHOBAKEHb JIEPYKABHUX IHCTUTYI[IF HETAaTUBHO BIUIMBAE HA IHCTUTYIIIHE CEPEIOBH-
11e KPUMIHAJILHOTO IMPOBAJPKEHHS, HABEJICHO B aHAIITUYHOMY JIoCIIipkeHH] €. Kpanu-
BiHa. Pe3ynbTaTi OIiHKH TIEPIIOTO €TaITy BIPOBAKEHHS Ai3HAHHS B YKpaiHi MoKa3y-
10T, 10 TiJ Yac 1i€i GopMHU JOCYIOBOTO PO3CIiAyBaHHS TOBOJIi YAaCTO BUHUKAE IO-
Tpeda apemTy MaliHa, BUIYYEHOTO Y 3aTPUMaHuX 0Ci0, IPOBEICHHS OOIIYKIB, IPOTE
BiacyTHicTs nipsimoi Hopmu KIIK, sika 6 ymoBHOBakyBana Jli3HaBa4diB 3BEPTATUCS
3 KJIOTIOTaHHSMH TIPO apemT MaiiHa abo T03BiJI HA MPOBEICHHS OOLIYKY MPU3BOANUTH
JI0 CUTYyaIlii, KOJK Jli3HaBad HE MOXKE B3SITH y4acThb y PO3TIAJII TAKOTO KIIOTOTAHHS
cliguuM cynaero. BinTak BUHHMKae J0JaTKOBE HaBaHTAXXCHHS Ha MPOKYPOPiB, SKi
3000B’s13aH1 TaKi KJIOMOTaHHS ITOIaBaTH 0COOMCTO. 3a CJIOBaMU KePIBHUIITBA Ti3HAHHS
Ta MPOKYPOPIB, CYI HE MPUHMAIOTh KJIOTIOTAHHS Bij Ai3HaBa4iB uepe3 00CTaBUHY He-
HaJIe)KHUX, Ha TX TyMKY, cy0’eKTiB 3BepHEeHHS [29, ¢. 26—27]. YuM apryMeHTY€eThCs
JIOTiKa 3aKOHOABIISI IPH BCTAHOBIICHHI TaKWX BiIMIHHOCTEH TMOBHOBa)KEHB CITITIOTO
Ta Ai3HaBaya He 30BCIM 3PO3yMi0, OHAK OYCBHIHUM € MOPYIICHHS 1HCTUTYLIHHOTO
OaJraHcy, 10 Ma€ HeTaTUBHI HACIIIKA HE TITBKU Y BUTIISIAL 301TbIIICHAS HAaBAaHTAKCHHS
Ha IPOKYPOPIB, ajie i 3HIKEHHs €(PEeKTUBHOCTI MPOLECYaIbHOTO KePiBHULTBA O 1HILIMX
KPUMIiHAIBHUX MPOBAHKEHHSIX, 3MCHIICHHS! MOXKIIMBOCTEH JIJIsl OTIEPaTHBHOTO peary-
BaHHS OpraHaMU Jli3HaHHS HA OTPUMaHy iH(hOopMaIliro, 3poCcTaHHsI HMOBIPHOCTI BTpaTu
Ba)KJIMBHX JIOKa31B y KpUMIHAJIBHOMY MTPOBAKEHHI uepe3 OIOpOKpaTHUHY TATAHHUHY.

IHCcTHTYTIHHI pU3WKU BOAYAIOTHCS y BEIMUE3HOMY HaBaHTa)KEHHI Ha JTi3HaBadva,
CJIITYO0TO, IPOKYPOpa, caindoro cyaato. JKogeH HallKpalmii criiBpoOiTHUK OpraHy J0-
CY/IOBOI'O PO3CIilyBaHHs HE B 3M031 (Di3UUHO 3armaM’sTaTh 00CTaBUHU COTECHb KPUMi-
HaJBHHX MPABOIIOPYIIIEHB, SIKi Ma€ Y CBOEMY IPOBAHKEHHI, a TUM OijbIle 3a0e31eyn-
TH sIKICHE, CUCTEMHE TUIaHYBaHHS Ta po3ciigyBaHHs. [IporiecyabHi il BAKOHYIOTHCS
B Mipy MOKJIMBOCTI Y OUTBII TIEPCIIEKTUBHUX CITpaBax. Pemra jmexars crocaMu, ae
3aBK/IM BHIA KOHTPOJIIOKOYA IHCTAHIIIs, BiloMua (HAPUKIIAT, KEPIBHUK ITIAPO3ILTY
JIOCYIOBOTO PO3CITiTyBaHHS) UM T03aBioMua (HAIPHUKIIA, IPOKYPOP), 3aBKIU MOXKE
3HAWTH IiJICTaBY 3BUHYBATUTH J[i3HaBada, CIiAY0T0 y Oe3isIIbHOCTI Ta HEIKICHOMY
BUKOHAHHI CITy’)KOOBUX 000B’s3KiB. Lle MOpo/Kye cuTyariiro iHCTaHIIHHOT 3aJIeKHOCTI
YIOBHOBa)KEHUX CY0’€KTIiB MPOIECyaTbHOI AISTBHOCTI.

M. IToropeupkuii Ta M. CTapeHbKHI CITpaBeIINBO TOBOPSTH PO TAKY 3K CUTYALIi0
TepeBaHTaKEHHS TpoIecyanbHuX kKepiBHUKIB (Big 200 mo 400 1 GipIne KpIMiHATBHIX
IIPOBAKEHB ), IO € TIEPEIIKOJIO0 JIJIsl CYMJIIHHOT pealtizailii TOBHOBa)KEHb HaBIiTh Hali-
O1JIBII BUCOKOKBaTI(hiKOBAHUMH, TIPALICITFOOHUMHU, TTPALIe3aTHUMU MPoKypopamu [30,
c. 43]. AHazoris cocrepiraetbes i B po0oTi cimimuux cynaiB. O. JINTBUHYYK 3ayBaKye,
BCEOCSHKHUH CYJJOBHI KOHTPOJIb IIEPETBOPUB MTPOLIEC PO3CITIIyBaHHS HA «HEIIOBOPOTKY
@
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yepemnaxy», a CIIirdoro — Ha «kyp’epa» [31, c. 84]. Cami cimigdi cyni ckapKarbes, 1o
BiIYyBaOTh ce0e «poOOTaMU-aBTOMATAMMY, KOITH TM MPUHOCATH moHs 200 KIIOMoTaHs,
SIKi TIIMTACYBaTH HE BCTUTAIOTh, a HE Te, 00 untatu [32, c. 85].

3HauyHNU{ BIUIUB Ha €(PEKTUBHY MiSUTHBHICTH Ma€ BHYTPIITHS CTPYKTypa Ta MiXKBi-
JIoM4a KOMYHIKalIlisl, @ TYT TAKOX BHSIBJISIOTHCS IIPOOJIEMH IHCTUTYIITHOTO XapaKTepy.
SIK cBiguaTh pe3yabTaTH AOCIHiIKeHb, OaratopiBHeBicTh cTpykTypu HABY cTBOpIoe
3aiiBl IEPEITKOIN JIJIsT PO3CITiTyBaHHS BHACIIIOK HEOOX1THOCTI TTOTOIKCHHS TCTEKTH-
BaMH CBOIX pillleHb y HU3KH KepiBHUKIB. OnuH 13 mpokypopiB CAIl 3 nporo npuBoay
MOSICHIOE: «JleTeKTHB Jja€ JOBiJIKY, 1[0 Y HBOTO € B IPOBaJKeHHI. J[aeThcs n0OBiaKa
3aCTYITHUKY KepiBHUKA BIUTUTY. 3aCTYITHUK KEpiBHHUKA BiAAUTy Oepe TOTO HETEKTHBA
JI0 KepiBHHKA BTy, [10TiM i1y Th 710 3aCTYITHUKA KepIBHUKA TiIpo3ity. | moTiM Moxke
1o xepiBHuka HABY ity Th, MOXe He AiHTyTh. .. | Bech 1iei OropOoKpaTHIHHMIA TIpoIiec
3aiimae Oararo cwi, 6arato Jacy, i BiH € HeepexkTuBHUMY [33, c. 35].

Panime mro npobnemy o3ByuyBanu axisui €sponeiicskoro Corosy, CILIA Ta Ykpa-
Tam, siki 'y 2018 p. mpoBoxmim ekcriepTHUi anamni3 gisiibHocTi HABY. Jlerektu moxe
MaTu JI0 I’ SITH KEPiBHUKIB HaJ cO00I0: KepiBHUKA BTy a00 HOTo 3acTylHHUKA, Ke-
pIBHHKA MiAPO3IiTY IETEKTUBIB a0 HOro 3aCTyIHMKA, KepiBHUKA [ 0IIOBHOTO MiApo3-
niy, epioro 3actynauka /upekropa HABY, /lupekropa HABY. Taka KifdbKiCTh Ke-
PIBHUKIB BUKJIMKA€E 3alIUTAHHS 3 MMO3UIiT e()eKTUBHOI opranizariiii podotu [34]. Heno-
JIKOM 1HCTHTYLIHHOTO OajaHCy BBaXKaeThCs i HEBIAMOBIAHICTH cTpykTypu HABY Ta
ctpykrypu CAIl, amke mo4aTkoBH 3ayM TiepeadadaB Take «I3epKaibHe» BimoOpa-
JKSHHSI MIIPO31IIIB, 110 MaJIo O MOKPAIIMTH MIKBIJIOMYY KOMYHIKAI[IIO JCTEKTUBIB Ta
iX mpouecyanpHIX KepiBHHKIB [33, . 26].

[TokxazoBumu € pesynpratu nmpoBeneHoro y 2021 poili BIacHOTO COIIOIOTIYHOTO
JIOCITIJPKEHHS 111010 OI[IHKY MPAKTUYHUMH MTpalliBHUKAMK OPraHiB Ji3HAHHS Ta J0CY-
JIOBOTO PO3CIIiAyBaHHS TEPUTOPIaIbHUX Mixpo3ainiB HamionansHo1 nomiuii cygacHoro
CTaHy IHCTUTYIIIHHOTO OaJaHCY Ha JIOKATLHOMY PiBHI. EMITIpHJHI qaHi TOKa3yIOTh, 1110
31 124 pecnoHAeHTIB NiepeBaXkaroua OUIBIIICTh BBAKAE CYTTEBUM BILIMB IHCTHUTYLIHHO-
ro OaylaHcy Ha AKiCTh KPUMIiHAIBHOTO TpoBakeHHs (PucyHok 3). [Hmmii BapianT
BIJITTOBI/Ii OXOTITIOBAB TBEPKEHHS: «BAXKKO BiITIOBICTHY, «3aJISKHO BiJ CHUTYyaIlii» Ta
BIJICYTHICTb BI/ITTOBIJII.

Tak | | 77%
m [ ] 18%

iHmmii Bapiant Bignosini [ ] 5%

Pucynok 3. Bionogioi pecnonoenmis na numanns « 4u esasicacme Bu cymmesum 6nius
IHCMuUmMYyYitiHo20 0ANAHCY HA AKICINb KPUMIHATILHO2O NPOBAONCEHHA? )
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Tineku 26 pecriornenTis (21 %) Bkaszanu, Mo y BIacHiN MPaKTUIl HE BiTUyBalOTh
MOpyIIeHb IHCTUTYLIHHOT piBHOBaru. Haromicte 98 onuranux daxisuis (79 %) miz-
TBEPAWIIU, IO BiTIYBAIOTh Y CBOIH CIIy>kKOO0BIH AisSUTBHOCTI IHCTHTYIIIHHUH ArcOamaHc
y Pi3HUX HOTO MpOsIBax, 30KpeMa, y HaJAMIpHOMY KOHTPOJI Ta HaIVIsiAl, 3HAUHIN Kijib-
KOCT1 KepiBHHUKIB, BIJICYTHOCTI YITKOTO pPO3MEKyBaHHS (QYHKII Ta MOBHOBAa)KEHb,
BiTYyBalOTh 3aralibHUM Oe3an y cuctemi. [lpn BinmoBizi Ha 11e MUTaHHS MOXHA OyII0
o0paTH KijbKa BapiaHTiB BiANOBiAeH. Y3araabHeHi pe3ylbTaTi npe3entye PucyHok 4.

Ha nomatox, 6inbIricTs MpeacTaBHMKIB BKa3aHOi mpodeciitHoi pokyc-rpymu (56 %)
KOHCTaTyBaJIM HASBHICTh HAJIMIPHOTO HaBaHTa)KCHHSI.

TakK, BIAYYBal0 HaAMIPHUU KOHTPOJIb Ta :l 16%

HarJs

TakK, iCHy€ HAJTO BEJIMKA KIIbKICTh ‘ | 30%
KEpiBHUKIB

TakK, BiIYyBal0 BiJICYTHICTh YiTKOTO ‘ | 30%

po3MexxyBaHHs (DYHKI[IH Ta TOBHOBaXKEHb

| 30%

TakK, BiIYyBaIO 3arajibHUN Oe3ma

\ | 21%

Hi

Pucynox 4. Bionosioi pecnondenmis na numanns « Yu eiouyeanu Bu y éracuii npaxmuyi
iHCmumyyitiHull oucbananc, wo niusas Ha akicme Bawoi pooomu?»

He 3Baskaroun Ha BCi 11l CUTHAIH IHCTUTYIIIHOTO icOaTaHCy, HaBPsI Y1 BAACTHCS
SIKICHO 3MIHUTH ITF0 CUTYAIlit0 OJIMKYMM YaCOM, 3Ba)KAFOUHU HA Ti BUKIIUKH, K1 TIOCTAIH
TIepe1 HaIIoo IePKaBOIO CHOTOHI 1 TOTPEOYIOTH EPITIOYEPTOBOTO BUPITIICHHS.

BUCHOBKH

IHCcTHTYLIHMIA OalaHC € OJHUM i3 HEeBiJl'€MHHX KOMITOHEHTIB JIeP)KaBHOI CHCTEMH,
sika 3a0e3redye peaizallito 3aBIaHb KPUMIHAJIBHOTO TIPOBAKCHHS. Y CIPUSITIUBO-
MYy 1HCTHTYIIIHHOMY CEepeOBHIII MepKaBHI IHCTUTYIIII TIFOTh Y MEKaX BU3HAUYCHHUX
[MOBHOBa)XEHbB, HE JACIIETYIOTh O€3MiICTABHO CBOT NOBHOBA)KEHHSI 1HIIUM 1HCTUTYILISIM
1 He BTPYYalOThCS y 30HY BIUTUBY IHIINUX IHCTUTYLIH, PO3MIMPIOIOYN B TAKHH CTIOCiO
CBOI MOBHOBAXEHHS, HE KOHKYPYIOTh MiX CO0O0I0 32 30HH BILJIUBY.

3BiCHO, CcITpaBeIIMBO OyJie 3a3HAUUTH, 10 BAaroMa 4acThHa MpoOeM B IHCTUTYIIIH-
HOMY OaJlaHCi € HaCTiIKOM XU0 y YMHHOMY 3aKOHOAaBCTBi. OHAK HE BCE TaK OIHO-
3Ha4HO. He MeHII BaroMrMu YMHHHKAaMH, SIKIi MOXKYTh MOPOJPKYBaTH AUCOaNIaHC €,
O-TIepIIle, 3aTATYBaHHS Ta HaJMIpHA ITOITH3AIlIS MTPOIECY CTBOPEHHS Ta AisITBHOCTI
IHCTHTYIIIN; TO-JpyTe, IePEBAHTAXEHICTh Ta BHYTPIIIHS HAJMIPHO YCKJIaIHEHA CTPYK-
Typa OprasiB, IO CHpHUsie OIOPOKpaTH3alil KPUMiHAJIBLHOTO MPOBAKCHHS, 3HUKYE
@
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e(heKTUBHICTh MPUHHSTTS PillleHb, TOPOKYE MPOOIEMH Mi’KB1IOMYO0T KOMYHIKAIIii;
no-Tpete, HeOpMaIbHI MPAKTHUKH, SIKI MAIOTh HETaTUBHUHN XapakTep (KOpyMIiifHi
MIPAKTHKH, YIIEePEIKEeHICTh, 00POTHOA 3a «30HU BILTUBY» TOIIO), PYWHYIOTh iHCTHTY-
HiHAHA OaJlaHe, M0 Ma€e HACIITKOM HEMOKIIHBICTE peaisailii MOBHOIO MipOo 3aBaHb
KPUMiHAJIBHOTO MPOBAKEHHS, TOPYLICHHS [IPaB JIOAWHH, 110 CTaJla Y4aCHUKOM KpH-
MiHAJIBHO-TIPOIIECYyaTbHUX BiTHOCHH; TIO-UETBEPTE, BiACYTHICTh €WHOI CTpATETii po3-
BUTKY IHCTUTYIITHOTO CEpe0BHILA KPUMIHATBHOTO MTPOBAKEHHSI, TPOBEICHHS TOY-
KOBHX pedopm abo x iX iMiTarlis.

Ha nopsiniky neHHoMy B YKpaiHi HaraJlbHUM CbOTOJIHI € TUTaHHS 3aBEPILICHHS PO3-
MOYaTHX iHCTUTYLIHHUX pedOopM (CTBOPEHHSI HOBUX OpPTaHiB, JIIKBIAALlisl CTAPHX, TIEpe-
O30T TOBHOBA)KEHB, ONITHMI3aIlisl MDXKBITOMYOi KOMYHIKAIIii, BIPOBAKCHHS HOBHX
npouenyp npu3HadeHHs (axiBLiB 1 T.J.) Ta IepexiJ BiJl cTapToBOi (a3u, sKa 4acTo
CYHPOBOIKYETHCS IOMUJIKAMHU, HETIOPO3YMIHHAMH, KOH(ITIKTaMH, TPOrajIMHAMH ITpa-
BOBOTO pETyJIOBaHHS, 110 (a3u cTabinbHOI poOOTH, sIKa MOBUHHA JIaBATH SIKICHUH pe-
3yJbTaT, OYEBUAHUN IS CYCHJILCTBA.

[NomiTKo-TipaBOBHi MTaHAAPT KpaiHK EPIOTUIHO 3MIHIOETHCS, OJJHAK BaXKIIMBO
3a0€3MEeYUTH allOJITHYHICT Ta CTAaOLIBHICTD MiSUIBHOCTI OPTaHiB TOCY0BOTO PO3CIIi-
IyBaHHS, IPOKYpaTypH Ta cydy. BaxkinnBoro € MOTHBaLisl IPOBEAECHHS IHCTUTYLIHHUX
pedopm. [IparneHHs: NPOAEMOHCTPYBATH MIKHAPOAHUM HapTHEpaM YCHIIIHUN XiJ|
pedopM 1e He 03HAYAE HAJICKHUU PIBEHb 3a0€3IMEUYCHHS 1X AIEBOCTI y «IIOJIBOBUXY
yMoBax. MoOTHBaIlisi Ma€ IpyHTYBaTHCS Ha PEaJIbHOMY BTIJIEHHI MDKHAPOJHUX CTaH-
JapTiB BEPXOBEHCTBA MpaBa Ta TyMaHICTUYHOI apaJnTrMu, a He Ha (hopMalibHii HeoO-
X1THOCT1 BUKOHAHHS YEPTOBUX ITyHKTIB IIJIAHY.

PEKOMEHJIA LTI

3anpornoHoBaHa KOHIEMIIisS IHCTUTYIIHOTO OanaHCcy Ha JOKTPHHAJIBLHOMY PiBHI MO-
KJINKaHa aKIEHTYBaTH yBary CHiJIbHOTH HAYKOBIIIB Ta MPaKTUKIB Ha HEOOXiTHOCTI
JI0/IaTKOBOT PO3POOKH MEXaHi3MiB 3a0e31eYeHHS CTa0lIbHOCTI IHCTUTYIIHHOTO cepei-
OBHILA, 0O TINBKM B TAKUX YMOBaxX MOJJIMBA peajizalis iHCTUTyLiliHOrO OajaHcy,
a pa3oM 3 THM i BUKOHAHHSI 1HIIMX 3aBIaHb. MalOTh iICHYBAaTH IHCTUTYIIIHHI 3211001 Xk-
HUKH, 9Ki YHEMOKJIMBIIATH CUTYaMii MiXK-IHCTUTYIMHOTO CyNepHUITBA, KOHPPOHTa-
11ii 200 IHCTUTYIIHHOTO BaKyyMy, IIPH SIKOMY HIXTO Hi 3a 1110 HE Bi/MOBia€, KOIH IIIe
HE CTBOPEHI JiepKaBHI 1HCTUTYIIIi, a BOHU BXKe MOBWHHI (DYHKIIIOHYBaTH, KOJIU Jep-
JKaBHI IHCTUTYIIIT 3aKOHOM T1030aBJICHI TOBHOBAXKEHb, aJie¢ MPOJIOBXKYIOTH CBOIO i-
SUTBHICTB. Y CHCTEMI PO3TOIiTY ITOBHOBAKEHD MPOIIECYaTbHUX OpraHiB HE MMOBUHHO
OyTH «CIpUX 30H», KOJIU € HEIOCTaTHIM HOPMAaTHBHO-IIPABOBHI PETYISITOPHUH BILIUB,
a SIKIIO TakKi 30HW BUSABIEHO, MOBUHEH OyTH 3alpOBaPKEHUN YPTEeHTHHA MEXaHi3M
MOJIOJIAHHS TAKKX TPOTAIHH Ta CYNEPEYHOCTEH y 3aKOHOIABCTBI Ta MPAKTHUII.
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[34]

ExcnieptHuit ananiz nissibHOCTI HamioHamsHOTO aHTHKOPYIIIiitHOTO O0f0po Ykpainu (Oe-
pesens 2018 p.) URL: https://nabu.gov.ua/infographics/ekspertnyy-analiz-diyalnosti-nabu
(mata 3BepHenns: 30.12.2021).

REFERENCES

(8]
[9]

[14]

[15]

[16]

Korolchuk, O. L. (2021). National resilience in democracy: Ukrainian experience. Journal
of the National Academy of Legal Sciences of Ukraine, 28(2), 34—46.

Jacqué, J.-P. (2004). The principle of institutional balance. CML Rev, 41, 383-391.
Shepitko, M. V. (2020). To the problem of structure and classifications of criminal policy
formation. Journal of the National Academy of Legal Sciences of Ukraine, 27(4), 282-293.
Retired Chairman of the Supreme Court Malyarenko. Prosecutor’s Office Reform: Purpose
and Means. Protocol. (2016, May). Retrieved from https: protocol.ua/ru/reforma
prokuraturi_meta i zasobi/.

Malyarenko, V. Failed reform, or Something about «reformist» changes in the prosecutor’s
office and prosecutorial skills. Lexinform. (2020, February). Retrieved from https:
lexinform.com.ua/dumka-eksperta/provalena-reforma-abo-deshho-pro-reformatorski-
zminy-v-prokuraturi-ta-prokurorsku-majsternist/.

Stepanov, A. B. (2018). Correlation of Prosecutor’s supervision, departmental and
judicial control during the pre-trial investigation (Doctoral thesis, Yaroslav
Mudryi National Law University, Ministry of Education and Science of Ukraine,
Kharkiv, Ukraine).

Horodetska M. (2020). Functional subject of jurisdiction in criminal proceedings.
Entrepreneurship, Economy and Law Journal,7, 328-332. DOI https://
doi.org/10.32849/2663-5313/2020.7.56

Gritsayenko, L. R., & Nevmerzhitsky E. V. (2018). Reforming institute of prosecutor in
Ukraine: two steps around or three back? Comparative and analytical law, 2, 364-367.
Marchenko, A. (2020). Evolution of the system of anti-corruption bodies in Ukraine: from
counteraction to prevention. Collection of scientific works of the National Academy of
Public Administration under the President of Ukraine, 2, 70-79.

North, D. C. (1990). Institutions, Institutional Change and Economic Performance. New
York: Cambridge University Press.

Dufeniuk, O. M. (2021). The institutional balance in criminal proceedings. Bulletin of
Lviv University of Trade and Economics, 10, 81-88.

Institutional balance. EUR-Lex. Retrieved from https: eur-lex.europa.eu/summary/glossary/
institutional balance.html.

Case 9/56, Meroni & Co., Industrie Metallurgische S.p.A. v. High Authority, [1957—1958].
Retrieved from https://eur-lex.europa.eu/legal-content/EN/
TXT/?2uri=CELEX%3A61956CJ0009.

Chamon, M. (2015). The institutional balance, an Ill-fated principle of EU law? European
Public Law, 21(2), 371-392.

Platon, S. (2019). The Principle of Institutional Balance: Rise, Eclipse and Revival of
a General Principle of EU Constitutional Law. In K. Ziegler, P. Neuvonen, & V. Moreno-
Lax (Eds.), Research Handbook on General Principles of EU Law. (pp. 1-26). Edward
Elgar Press, Forthcoming. Retrieved from http: dx.doi.org/10.2139/ssrn.3657031.
Fabbrini, F. (2016). A principle in need of renewal? The euro-crisis and the principle of
institutional balance. Centro studi sul federalismo. Retrieved from http: www.csfederalismo.it/
images/Research_paper/CSF-RP_FFabbrini Institutional-Balance July2016.pdf.

161



Bicuuk Hauionaabnoi akagemii npasosux nayk Yxpainu Tom 29, Ne 4, 2022

[17]
[18]

[19]

[22]

[23]

[26]

[27]

[30]
[31]

[32]

Craig, P. P. (2011). Institutions, Power and Institutional Balance. The Evolution of EU
Law. Oxford University Press, 48, 41-84. DOI:10.2139/ssrn.3748492.

Loboyko, L. M. (2006). Criminal procedural competence. Dnipropetrovsk: Dnipropetrovsk
State University of Internal Affairs

Horodetska, M. (2020). Ensuring the procedural capacity of the subjects of proceedings
as one of the aspects of the functional purpose of the subject of jurisdiction in criminal
proceedings. Bulletin of E. O. Didorenko Luhansk State University of Internal Affairs,
2(90), 102-109. DOI: https: doi.org/10.33766/2524-0323.90.102—109.

Nosevych, N. R. (2019). Directions of improvement the legal security of the State Bureau
of Investigation in combating crime. Law Journal of Donbass, 3 (68), 103—-115.
Rogalska, V. (2018, June). Criminal-procedural aspects of the State Bureau of Investigation:
problematic issues. In State Bureau of Investigation: on the way to development: materials
of the International Scientific and Practical Conference (pp. 265-269). Odessa: Legal
literature.

Torbas, O. O. (2018, June). Features of determining the investigation of SBI in criminal
proceedings. In State Bureau of Investigation: on the way to development: materials of the
International Scientific and Practical Conference (pp. 269-272). Odessa: Legal literature.
Pogoretskyi, M., & Volkotrub, S. (2017). Improvement of the criminal procedure legislation
of inves —tigative jurisdiction of the preliminary investigation bodies. Herald of Criminal
Justice, 1, 71-80.

Toporetska, Z. (2017). Unscheduled inspections in criminal proceedings (according to the
case law of 2017). Entrepreneurship, Economy and Law Journal, 7, 148—152.
Syzonenko, A., & Bryskovska O. (2018) Problems of Unscheduled Auditing Commissioning
and Conducting on Request of Bodies of Pre-Trial Investigation. Scientific Bulletin of the
National Academy of Internal Affairs,1, 135-146.

Nehanov,V. (2018). Use of revision’s (audit’s) findings in criminal proceedings. (Doctoral
dissertation, National Academy of Internal Affairs, Kyiv, Ukraine). Retrieved from
http://elar.naiau.kiev.ua/jspui/bitstream/123456789/8321/1/Dis_nehanov_06112018.pdf.
Tsyvinskyi, O., & Dufeniuk, O. (2021). Challenging issues of forensic economic
examination in criminal proceedings. Entrepreneurship, Economy and Law Journal,
2,291-295. DOI https: doi.org/10.32849/2663-5313/2021.2.51.

Tsyvinskyi, O., & Dufeniuk, O. (2021). Optimization of unscheduled revisions, inspections
and commissioning of expert evidence in criminal proceedings. Entrepreneurship, Economy
and Law Journal, 3,276-283. DOI https: doi.org/10.32849/2663-5313/2021.3.45.
Krapivin, E. (2021). Assessment of the introduction of criminal offenses in Ukraine. Kyiv.
Retrieved from https://rm.coe.int/ukr-criminal-misdem-research-final-main-
body/1680a1¢989.

Pohoretskyi, M., & Starenkyi O. (2018). Powers of investigation authorities of the State
Bureau of Investigations: problematic issues. Herald of Criminal Justice, 1, 48-32.
Lytvynchuk, A. (2015). Functional structure of pre-trial investigation. Herald of Criminal
Justice,1, 80—86.

The role of the investigating judge in criminal proceedings: a report on the results of
research / col. aut. Y. Belousov (Ed.), W. Wenger & others. (2020). Kyiv: FOP
Klymenko Yu. Ya.

The role of the procedural manager — the prosecutor of the Specialized Anti-Corruption
Prosecutor s Office at the pre-trial stage of the process: a report on the results of research
/ col. aut. Yu. Belousov (Ed.), V. Wenger & others. (2018). Kyiv: Expert Center for Human
Rights, International Renaissance Foundation.

162



Bicuuk Hanionaabnoi akagemii npaBosux nayk Ykpainn Tom 29, Ne 4, 2022

[34] Expert analysis of the activities of the National Anti-Corruption Bureau of Ukraine (2018,
March). Retrieved from https://nabu.gov.ua/infographics/ekspertnyy-analiz-diyalnosti-
nabu.

Oxcana MuxaitiaiBHa /lygenox

Kannunar opuIndHuX HayK, TOLCHT

JomuenT kadenpu KpUMiHAIBLHOTO MPOIIECY Ta KpUMiHaNICTUKH (akyinsreTy Ne 1
IHcTUTYT 3 MiaroToBKM (haxiBiiB JJis migpo3aiiaiB HamionansHOT mosmimii
JIbBIBCBHKMH epKaBHUM YHIBEPCUTET BHYTPIIIHIX CIIPaB

79007, 26, Byn. ['oponoubka, JIbBiB, Ykpaina

Oksana M. Dufeniuk

Ph.D. in Law, Associate Professor

Associate professor of the Department of Criminal Procedure and Criminalistic of
the Faculty 1

Institute of Training Specialists for the Units of the National Police

Lviv State University of Internal Affairs

79007, 26 Horodotska str. Lviv, Ukraine

PexomennoBane nutyBanus: [lydentok O. M. CyuacHuil cTaH iHCTUTYHiHHOTO
OanaHCy y KpUMiHAIBLHOMY MPOBAIKEHHI. Bicnuk Hayionanonoi akademii npagosux
nayk Yrpainu. 2022. T. 29. Ne4. C. 147-163.

Suggested Citation: Dufeniuk, O. M. (2022). The current state of the institutional
balance in criminal proceedings. Journal of the National Academy of Legal Sciences
of Ukraine, 29(4) 147-163.

Crarrs Haaiinuia / Submitted: 16.09.2022
HoomnpamwoBano / Revised: 16.11.2022
Cxsaneno 1o npyky / Accepted: 23.12.2022

163



PEMOPMA CYAOBOI CUCTEMM. TTPOKYPATYPA.
PO3BUTOK AZBOKATYPH

V/K: 347.97/.99
DOI: 10.31359,/1993-0909-2022-29-4-164

Kyaikor Oaexcanap [lerporuu

Kagpeapa aasoxamcvkoi maiicmeprocmi ma MidcHapogHOL 10PUAUUHOL NPAKMUKU
Axazgemia azsoxamypu Yxpainu

Kuis, Yxkpaina

Biproxosa Arina Muxkoaaisna

Kageapa agsoxamcoroi maiicmeprocmi ma MixHapogHOl 10pUAUUHOT NPAKMUKU
Axagemis agsokamypu Yepainu
Kuis, Yxpaina

Ipomosenko Kocrantun Bikroporuu

Mixcnapoama eymanimapHa axazemist
Oeca, Ykpaina

Kyaikos Oaexciii [Terpouu

Kuiscoruii Hauionaabruil mopzoseavHo-eKOHOMIUHUL YHIBEpCUMEM
Kuis, Yxkpaina

MPE/ICTABHHULITBO I'POMA/ZICBKOCTI B KOMICISIX 3 JOBOPY
KAJPIB NSl CYJOBOI BAA/IU: [TOPIBHAABHUI AHAANIS

AHoTanis. ¥ cmammi pozenadaromuvcsa okpemi numaHHs popmysanus Komiciti 3 i06opy cyoois,
SKI € HA0368UYAUHO AKMYanbHUMU 01 YKpainu 3 0210y Ha nepMaHeHmHUU NOULYK ONMUMATbHUX
Pillienb, 30amHux NOKpawumu He3a008LIbHY CUMYayiio 3 YKpaiHcoKum npagocyoosim. OCHO8HOW
MeMOI0 OOCHIONCEHHS € POSKPUIMMS BANCTUBOCHT POJIT 2POMAOAHCLKO20 CYCNINLCMBA 6 NPO-
yecax i06opy cy00is ma po3yMIHHsL nepesaz yuacmi ZpomMadcbkocmi y 8i000pi cy0die 3 mouKu
30py 3aKOHO0ABHOT NPAKMUKYU PI3HUX 0eMOKPAMuUYHUX Kpain, 30kpema, Hioepnanois, Benuxoi
bpumanii, Jlawnii, Jlumeu ma CIIA. Y cmammi maxooic poszensoacmvcs npoghecitina piznoma-
HIMHICMb 0CI0, AKI 3a1Y4arOmMbcs 00 CKAAY KOMICIll 3 8i000py €Y00i8, OUCKYMYEMbCA BAHCTU-
8icmb ab0 HEBANCIUBICIND IX 0008 'A3K08020 8IOHOUEHHS 00 PUOUUHOT NPOGecii AK OCHOBHO20
Kpumepiio 0jisl 6X0OUCEHHsL 00 MAKUX KOMICIN Ma OOCHIOANCYIOMbCA OesiKi Nowuperi nioxoou,
SIKI 8UKOpUCO8YIombcsl 6 Kpainax €sponu ma oxpemux wmamax CLLUA wooo 3abesnevenns
banancy misic npedcmagHuUKamu cy00i8cbKoi CnilbHOMU, NPEeOCMABHUKAMU IOPUOUYHUX NPO-
¢eciii ma npedcmasHukamu 3 HetopuoOuuHoi cghepu y popmyeanui Komicitl 3 8iobopy cy00is.

164



Bicuuk Hanionaabnoi akagemii npaBosux nayk Ykpainn Tom 29, Ne 4, 2022
[

Oxpemy yeazy npudineHo pisHum acnekmam gopmyeants cyodiscvrozo kopnycy ¢ CLIA 32i0no
3 KOHYenyiero, 3anpononosanoio cyooeto Bepxosnozo cydy CIIA Canoporo [eii O Konnop
v «naani O’ Konnopy. OCHOBHUMU 8UCHOBKAMIUL, CHOPMYTIbOBAHUMU 3A PE3VILINAMAMU AHATI3Y,
€ me, Wo 8 €6PoNelcLKUX Kpainax ma y 3naunin kinokocmi wmamise CLIIA 306epicatombcsi men-
OeHYii AKMUBHO20 8X00IICEHHS NPEOCHABHUKIE 2POMAOCLKOCHI 00 CKAAOY 8i00IPKOGUX KOMICIl
€y00i8, Wo € 8aAHCIUBOIO NEPedyMOBOI0 (POPMYBAHHI HE3AIeHCHO20, Npoghecitinoco ma 8iono-
8i0aAIbHO20 KOpnycy cy00is. Pezyivmamu 00Caiodicer s MOXCYMb CMamu KOPUCHOIO HAYKOBOIO
OCHOB010 0151 NOOAILULO20 PO3BUMKY NIOX00i6 00 YOOCKOHALEHHs OISIbHOCHI IHCMUMYYitl, 51Ki
3aUMarmsvcs popmysanHam npoghecilinoi cy00i6cbKoi CRilbHOMU HA OCHOBI MICHOI cnisnpayi
3 2POMAOCHKICIO, a MAKOJHC CIUMYIIOS8AMU PO3GUNOK 10€ll NOCUTEHHS. OeMOKPAMUYHO20 NPAG-
JIHHSA 8 Op2anax cy0oeoi enaou

KurouoBi ciioBa: 8idoip cyoois, komicii' 3 6i00opy cy00is, oyinka disibHOCmi cy00is, yuacme
epomadcekocmi y ghopmysanni cyodiscoexoeo kopnycy, nian O Kounop

Oleksandr P. Kulikov

Department of advocacy mastery and international legal practice
Academy of Advocacy of Ukraine
Kyiv,Ukraine

Alina M. Biryukova

Department of advocacy mastery and international legal practice
Academy of Advocacy of Ukraine
Kyiv,Ukraine

Kostiantyn V. Hromovenko

International Humanitarian University

Odesa, Ukraine

Oleksii P. Kulikov

Kyiv national university of trade and economics

Kyiv, Ukraine

PUBLIC REPRESENTATION IN COMMISSIONS TO SELECT MEMBERS
OF THE JUDICIARY: COMPARATIVE ANALYSIS

Abstract. This article examines specific issues of the formation of commissions for the selection
of judges, which are extremely actual for Ukraine in view of the permanent search for optimal
solutions capable of improving the unsatisfactory situation with Ukrainian justice. The main
purpose of the research is to reveal the importance of the role of civil society in the processes
of selecting judges and to understand the benefits of public participation in selecting processes
from the point of view of the legislative practices of various democratic countries, particularly
the Netherlands, Great Britain, Denmark, Lithuania and the United States. The article also
examines the professional diversity of persons who are involved in the selection commissions
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of judges, discusses the importance or irrelevance of their mandatory involvement to the legal
profession as the main criterion for joining such commissions, and analyses some common ap-
proaches, observed in European countries and certain states of the US, to ensure a balance
between representatives of the judicial community, other legal professions and laypersons in the
formation of commissions for the selection of judges. Special attention is paid to various aspects
of the formation of the judiciary in the US according to the concept proposed by the justice of
the Supreme Court of the US Sandra Day O’Connor in the «O’Connor plany. The main conclu-
sions drawn from the results of the research are that in European countries and in a significant
number of US states, the trends of active participation of public representatives in the selection
commissions of judges are maintained, which is an important prerequisite for the formation of
an independent, professional and responsible corps of judges. The results of the study can become
a useful scientific basis for the further development of approaches to improving the activities of
institutions engaged in the formation of a professional judicial community based on close co-
operation with the public, as well as stimulate the development of ideas for strengthening
democratic governance in judicial authorities

Keywords: selection of judges, commissions for the selection of judges, evaluation of judicial
activity, public participation in the formation of the judiciary, O’Connor plan

INTRODUCTION

The issue of effective interaction between the judiciary and society has been on the
agenda in many countries for decades. The issue is of particular interest for countries
that are trying to build their state system on democratic principles, because the
formation of a fair society is the basis for building a strong state. Ukraine is not an
exception to these processes. As a young democracy, it tries to keep up with European
and global trends in building a fair society, paying attention to the creation and
development of relevant institutions. Effective judicial institutions play a key role in
the practical provision of justice in the state. This situation explains the traditionally
increased interest in the processes of the formation of professional judicial power and
in the formation of judicial institutions that select judges.

Since the independence of Ukraine, several attempts have been made by Ukrainian
parliamentarians to reform judicial legislation (1992, 1994, 2010, 2016). These reforms
were supposed to improve the quality of the Ukrainian judiciary, in particular by
improving the procedures for selecting judges. Steps were repeatedly taken to create
transparent and effective institutions that would ensure the formation of a high-quality
judicial corps, carry out a transparent selection of candidates for the positions of judges
and impartially evaluate the activities of current judges. For these reasons, relevant
selection institutions were significantly changed. Thus, the selection commissions of
judges that operated in each territorial unit of Ukraine until 2010 were replaced by one
nationwide body, the High Qualification Commission of Judges of Ukraine, which was
empowered to select judges throughout the territory of Ukraine and for all judicial
positions. In turn, to form the optimal and non-partisan composition of the Commission,
the number of judicial and non-judicial members was repeatedly revised. The reforms
0f2015-2016 provided for the involvement of representatives of the public, in particular
L ]
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the Public Integrity Council, in the work of the High Qualification Commission of
Judges of Ukraine to better take into account the position of society during the selection
of judges. The Commission still largely consists of professional judges and lawyers,
however.

As practice has shown, the reforms have not always been effective. To some extent,
this is due to too much attention being paid to the idea of achieving maximum
independence of the judiciary from other branches of government. However, the
proposed «excessive independence» of the judicial system brought more risks and
threats than positive results. Over time, it created a «closed» judicial system that was
out of reach for even minimal reasonable control by the executive power.

Along with this, progress in the issues of freeing the judiciary from the influence
of other branches of government, combined with the lack of control over the activities
of judges by the public (including the processes of selection of candidates for the
position of judges) created a threatening situation: firstly, the existing problem of the
significant «detachment» of the judicial power from society was aggravated; secondly,
the level of distrust in the judicial power continued to grow; and thirdly, the problem
of the imperfect Ukrainian justice system was preserved.

Because of the outlined reasons and taking into account the special importance of
the issue of control over the judicial power by the society, this article examines questions
regarding the forms and methods of involving the public in the procedures related to
the formation of the judicial body. Examples are taken of the practices of those European
countries that have chosen democratic models of the organization of judicial power,
rather than those countries that use models of a more «closed» judicial system. In
particular, the article examines the experience of European countries that, firstly, use
special commissions for the selection of judges and, secondly, prefer the formation of
commissions with mixed compositions. The mixed composition of the selection
commission of judges means a commission that includes not only judges and specialists
from the judicial system, but also specialists from the extrajudicial sphere (laypersons).
Moreover, the article analyses the experience in the US of forming the composition of
institutions that carry out the selection of candidates for the position of judges.

Furthermore, the article examines issues that allow one to understand the current
level of involvement of representatives of Ukrainian society in the processes of forming
the judiciary in Ukraine. In addition, it analyses the experience of public control of the
judiciary, which existed in Ukraine’s recent past, before its independence. The state of
Ukraine is considered the main beneficiary of the research, because all proposals relate
to the further reforms of Ukrainian legislation. Such an approach makes it possible to
draw logical conclusions regarding the necessary forms and methods of increasing the
role of the public in the processes of democratization of the judiciary in Ukraine. It also
helps to search for appropriate alternatives for the organization of the composition of
selection commissions, which will be beneficial both for Ukraine and for other young
democratic states facing similar problems of building an effective judiciary.

@
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1. MATERIALS AND METHODS

A comparative study is conducted and optimal solutions are sought regarding the
formation of the composition of public institutions that select candidates for the
position of judges. To this end, this article examines the norms of Ukrainian legislation,
the provisions of the regulatory acts of European countries such as the Netherlands,
Great Britain, Denmark and Lithuania and certain provisions of US regulations.
Moreover, official resources of government and judicial bodies and institutions of
certain US federal states and European countries are used as sources of information
and materials for comparing approaches to the formation of commissions for the
selection of judges. In addition to the legislative framework, the article examines the
works of British, American and other authors who address the problems of forming
the judiciary in their countries.

Before analysing the international experience of staffing commissions for the
selection of judges, it is advisable to assess the possibility of application of such
experience in Ukraine. First, it is necessary to understand the role assigned to Ukrainian
society by the country’s legislation in matters of judicial power formation. According
to the Constitution of Ukraine, «the bearer of sovereignty and the only source of power
in Ukraine is the people» [1, art. 5]. Moreover, the Constitution stipulates that «the
people exercise power directly and through state authorities and local self-government
bodies» [1, art.5]. Ukrainian legislation contains the prerequisites for the introduction
of instruments of accountability of state authorities to Ukrainian society.

Furthermore, the basic law of the state considers the Ukrainian people not only as
a source of legislative and executive power, but also as a source of judicial power. After
all, the cited constitutional provisions do not contain additional exceptions or limitations
concerning the judiciary. Thus, the aforementioned legislative concept of «people’s
sovereignty» determines the existence of the legal right of the Ukrainian people to
influence the judicial system. Therefore, the approach of involving the public in the
formation of the judiciary, in particular through commissions for the selection of judges,
has positive prospects in Ukraine.

The next questions to be clarified are as follows: How is the constitutional norm
that defines the Ukrainian people as the source of legislative power, executive power
and, most importantly, judicial power are implementing in practical life in Ukraine?
Are there any contradictions between legislative prescriptions and life practice? Further
analysis of Ukrainian legislation shows, first, that the concept of people’s power declared
by the Constitution of Ukraine is fully realized during the election of the Ukrainian
parliament (i.e. the legislative branch of state power). Election procedures allow citizens
to elect members of parliament [2, art.3]. Second, this concept is also implemented in
the case of the election of the president of Ukraine at national elections, which is
considered an institution that operates within the framework of the executive branch of
state power. The concept of «people’s rule» is also implemented when choosing the
foundation of the executive branch of state power — the Government of Ukraine. In this
L ]
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case, however, the right of the people to elect the government is realized in an indirect
way — through the parliament (since the government is elected by a coalition of
parliamentary factions) [1, art.83].

To a much lesser extent the concept of «people’s rulex is realized in the Ukrainian
people’s ability to form the judicial branch of power, including electing judges and
judicial institutions. This is particularly indicated by the legally prescribed procedure
for appointing a judge. The procedure provides that, before the appointment of
a candidate for the post of judge, such a candidate undergoes selection by the High
Qualification Commission of Judges at the first stage and approval by the High Council
of Justice at the second stage [3, art.3]. The third stage, namely the direct appointment
to the position of a judge, is carried out by the head of state (i.e., the president of
Ukraine) on the proposal of the High Council of Justice in the manner established by
law [1, art. 128].

Thus, the parties involved in the decision-making are state bodies (High Qualification
Commission of Judges, High Council of Justice) or relevant officials (president of
Ukraine). As a constitutional source of power in the procedure for appointing a judge,
however, the Ukrainian people are absent.

For additional confirmation of this conclusion, one can try to disagree with this
point of view and, with certain reservations, assume that the popular expression and
influence of the people on judicial power still exists and is implemented indirectly
through the president of Ukraine as through the head of state elected by the people —
in particular, through the decision of the president on the appointment of judges [1,
art. 128].

Even in this case, however, the role of the administrative position of the president
of Ukraine is largely nominal in this process. The president is not a truly effective state
institution, which would be able not only to delay the appointment of an unwanted judge
through bureaucratic red tape, but also to disagree with the proposal of the High Council
of Justice and actually refuse to appoint a candidate. Such «helplessness» of the head
of state is connected with the fact that the relevant powers of the president and the
possibility to disagree with proposals of the High Council of Justice are not provided
for in the legislation of Ukraine.

2. RESULTS AND DISCUSSION

The analysis of the constitutional provisions has shown that the legislation of Ukraine
does not give the people of Ukraine a significant role in the formation of the judiciary,
in particular in the procedures for the selection and appointment of judges. Based on
recent historical experience, however, Ukrainian society can be considered ready for
the introduction of a procedure for the popular election of judges, which operated
when Ukraine was part of the Union of Soviet Socialist Republics. In the last decade
of the Ukrainian Soviet Socialist Republic (Ukrainian SSR), before Ukraine gained
independence, judges were elected by popular vote. Thus, the legislation of the
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Ukrainian SSR, in particular the law of the Ukrainian SSR «On the Judicial System
of Ukraine» [4, art.22] and the law of the Ukrainian SSR «On elections of district
(city) people’s courts of the Ukrainian SSR» provided for just such a procedure:
«People’s judges of district (city) people’s courts of the Ukrainian SSR are elected
by citizens of the district, city, district within the city on the basis of universal, equal
and direct suffrage by secret ballot for a period of five years» [5, art.1].

In the absence of legislative prerequisites for civil society to exert a direct influence
on the judiciary (through the exercise of direct suffrage in the election of judges), it is
worth considering other forms of participation in the procedures for the democratization
of the judiciary, which could serve as a substitute for a full-fledged procedure for the
national election of judges. After all, «there must be a certain model of democratic
control or parliamentary control regarding the appointment of judges» [6, par 4].

In particular, such participation can be achieved through representatives of civil
society or representatives of the Ukrainian parliament in the composition or meetings
of the bodies that carry out the selection of judges.

Furthermore, the opinion that «election of judges by the people is the highest form
of implementation of democratic principles of state building» [7, p.253] should not be
completely removed from the agenda. For Ukraine, which declares itself a democratic
state, the spreading of democratic principles should remain a priority.

If the idea of direct elections of judges by the people is postponed, however, it is
necessary to determine what formats of interaction will be effective for Ukraine in the
near future. Usually, people’s reception of legislation or adopting the most effective
practices from around the world helps to find answers to certain complex issues of the
development of social relations. Reception of successful foreign practice is seen as the
most successful and least risky way to develop national legislation for young democracies.
When choosing a suitable model for solving a problem, however, it is worth making
adjustments that take into account the national context — in other words, to adapt flexibly
to the specific conditions of a specific state.

As mentioned, this article takes examples from Europe and the experience of the
US regarding the construction (at the level of institutions) of an effective system for the
selection of judges. It is the experience of these countries that corresponds to the greatest
extent to the views of the authors of the study, and it is their experience that confirms
the possibility of a successful solution to the problems that Ukraine is facing. Among
these problems are a lack of democratic control, an excessive judicial monopoly in
appointing judges and a violation of the balance in relations in the «public — judiciary»
format. Thus, it is worth examining the examples of the formation of commissions for
the selection of judges in European countries and in the US.

1. Practical aspects of the formation of commissions for the selection of judges in
European countries
1.1. Netherlands

170



Bicuuk Hanionaabnoi akagemii npaBosux nayk Ykpainn Tom 29, Ne 4, 2022

The first example of the practice of European countries in the formation of institutions
that participate in the selection of the judicial corps is that of the Netherlands. The
situation in the Netherlands can be considered a good example of a reasonable balance
of the interests of society, the judicial community and the executive branch of
government in the procedures for selecting judges. First, according to sociological
surveys in 2016, the level of public trust in the judiciary in the Netherlands was 69 %
[8]. This is an indicator that can positively characterize both the judicial institutions
as a whole and the approaches to the organization of many aspects related to the
functioning of courts in this country.

The National Commission for the Selection of Judges (Landelijke selectionscommissie
rechters) (hereinafter, the National Commission) was established to organize the
selection of candidates for the positions of judges. The composition of the National
Commission consists of four members of the presidium and 20 selectors [9, art.5].
Selectors are people who represent the judicial and public community: 10 judges and
10 representatives of various social and professional spheres (state administration,
business, education and science, the legal profession and the prosecutor’s office) [10].
There is no strict framework regarding the professional affiliation of a public candidate
for membership of the National Commission (except advocates and prosecutors, who
have four seats in the National Commission). Thus, in 2018, the composition of the
National Commission (with a few vacancies) was as follows: the chairman of the district
court (deputy chairman of the National Commission); two senior judges of the district
court (member-secretaries of the National Commission); nine judges of district courts
in the appeal court or special judges; a lawyer; a pastor-theologian of the Protestant
church; a film consultant and freelance director; an adviser on tax and legal issues;
a prosecutor (district court level); the head of firefighters, security services and
emergency services; a prosecutor (appellate court level); the head or secretary of the
regional association of lawyers; and a teacher [11]. The ratio of judicial and civil
representation in the National Commission is slightly weighted towards representatives
of the judiciary. There are 12 of them in the commission, compared with nine other
commission members. In the non-judicial part of the commission, seven people are
representatives of civil society and two are representatives of the prosecutor’s office,
which is part of the executive branch of government.

The approach to forming the selection commission proposed in the Netherlands
allows representatives from completely different fields to participate in the selection of
judges. In our opinion, this approach significantly softens the exclusive influence of
judges on the process of selecting future colleagues and therefore acts as an effective
safeguard against the development of «judicial corporatismy.

Moreover, the participation of representatives of different professions allows for
a more objective assessment of not only the professional qualities, but also, no less
important, the personal qualities (including morals) of the candidates. Among other
procedural aspects of the appointment of judges in the Netherlands, the appointment of
@
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a judge is made by royal decree (by the king and the Minister of Justice and Security).
The appointment is made on the basis of objective criteria recommended by the courts,
which are decisive in the appointment process [10]. Another feature of the status of
judges in the Netherlands is that they are appointed for life [10].

1.2. Great Britain

In Great Britain, where the level of public trust in the judiciary was 63 % in 2016, [§]
a special body, the Judicial Appointments Commission, was also formed for the
purpose of organizing the selection of judges [12]. The Commission has been operating
since 2006. It selects candidates for judgeships in England and Wales and for some
tribunals. Tribunals are administrative courts that consider disputes between citizens,
organizations and public administration bodies in the administrative and legal sphere,
and which have powers at the national level [13].

It should be noted that the process of introducing the Judicial Appointments
Commission in Great Britain was accompanied by complex negotiations between the
government and society. This was due to certain historical and cultural aspects. Great
Britain is known for its archaism and its honouring of old traditions. The existing
traditional constitutional view of the judiciary was that judges were considered servants
of the «royal crown». As a result, appointments to judicial positions, in particular to the
highest positions of judicial bodies, were made in most cases directly by the Queen on
the recommendation of the Prime Minister or the Lord Chancellor or on the authority
of the Queen by the Prime Minister or the Lord Chancellor [14, p. 73]. During the
appointment, the professional experience of the candidate and the recommendations
characterizing them as a «balanced person with a standing and sound temperament»
were taken into account. Modernity, however, demanded a review and democratization
of judicial appointment processes, which were apparently overwhelmed by British
traditionalism. Until 1994, the characterization of the candidate as a «balanced person
with a standing temperament» was essentially the only formal requirement for
nomination to judicial positions in Great Britain. In 1994, the Lord Chancellor announced
that the common requirements for candidates (in addition to administrative and legal
skills) would be expanded by some new criteria. The candidate must meet such criteria
as «fairness, humanity, courtesy, integrity, honesty, good communication skills,
community experience and contacts» [14, p. 80].

The subsequent evolution of British law continued with debates about the need to
reduce government influence over the judiciary [15, p. 570]. As part of this process, at
various stages, various solutions were proposed to increase judicial independence. One
of these decisions solutions was the introduction of the government position of
commissioner for judicial appointment, which existed before the Judicial Appointments
Commission in its current form. The final act of all discussions regarding the reduction
of government influence on the judicial system was the adoption of the Constitutional
Reform Act in 2005 [16].
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This law proposed the creation of an auxiliary body for the selection of judges, which
became the Commission mentioned above. An additional measure to increase the
independence of the judiciary was the introduction of the Judicial Appointment and Conduct
Ombudsman, whose role included the consideration of complaints regarding situations that
arose in connection with the appointment and conduct of judges [14, p. 83].

The Judicial Appointments Commission consisted of 15 members, including its
chairman. All members of the Commission were appointed to positions through open
competition, with the exception of three members of the courts, who are elected by the
Council of Judges or the Council of Tribunals. In addition to representatives of the
judiciary, the Commission for the Appointment of Judges included lawyers, public
representatives and judges who did not have legal qualifications [17]. In particular, of
15 members of the Commission: six must be members of the courts (including two
judges from the tribunal); two must be professional legal members (each of them must
have an appropriate legal qualification, but must not have the same qualifications as
each other); five must be representatives of the public; one must be a judge without
legal qualifications [18]. Thus, the composition of the Commission is also diverse and
is not limited to representatives of the judiciary. The representative part of non-judicial
members of the Commission is larger than that of the Netherlands: six judges compared
to nine representatives from the non-judicial system. Such a composition can be
considered more democratic and more balanced, since it better represents the balance
between representatives of the judicial branch of power, representatives of the public
and representatives of the professional environment. This was the goal of the
constitutional reform in 2005. For Great Britain, it became an important step in the
direction of strengthening the desire to officially enshrine the independence of judges
in legislation. In addition, the reform led to strengthening the accountability of the
judiciary and ensuring greater public trust [19].

1.3. Denmark

The next example of the European experience of the functioning of institutions for
the selection of judges, which also demonstrates no less successful than in previous
countries, the experience of combining the efforts of representatives of the public
and the judicial community in matters of selecting a professional corps of judges, is
the example of Denmark. In Denmark, the level of public trust in the judiciary in
2016 was 82% % [8]. Denmark’s experience is also based on the fact that the initial
selection of candidates for the position of judges is carried out by a separate
independent body, which is the Judicial Appointments Council [20, p.2]. It consists
of six members who differ in their professional affiliation, serving as an example of
representative pluralism. In particular, the council includes: one Supreme Court
judge, one appeal court judge, one district court judge, one lawyer, and two public
representatives representatives [21]. Judges who are candidates for the position of
members of the Judicial Appointments Council are appointed by the Minister of
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Justice on the recommendation of the Supreme Court, the High Courts and the
Association of Danish Judges. A lawyer, who is also a candidate for the Judicial
Appointments Council, is appointed by the Minister of Justice on the recommendation
of the Council of the Danish Society of Advocates and Lawyers. In turn, two
representatives from the public are appointed by the Minister of Justice on the
recommendation of the local self-government bodies of Denmark, associations and
organizations in the interests of 98 Danish municipalities and the Danish Association
for Adult Education. The members of the Judicial Appointments Council members
are appointed for a four-year term and do not have the right to be re-elected [22,
p-2].

The representative balance of the Judicial Appointments Council, as we can see
from the above information, is presented takes in the form of three judicial positions
and three persons from the non-judicial system. It is also a good example of balancing
the interests of different professional groups and the public. It allows effective external
public control over the procedure for selecting judges.

Danish judges are formally appointed by the king (or queen) on the recommendation
of the Minister of Justice. However, the recommendations of the Minister of Justice, in
turn, are formed on the basis of the proposal of the Judicial Appointments Council [23,
p-2]. It is important to note that both the king (queen) and the Minister of Justice in this
case play a more ceremonial role (that is very similar to the role of the president in
Ukraine). In particular, the Minister of Justice has never rejected candidates proposed
by the Judicial Appointments Council [22, p. 1].

1.4. Lithuania

Although the level of public trust in the judiciary in Luthuania in 2016 was lower
than in the European countries above and amounted to 34% % [8], the country is of
interest because it has a common historical past with Ukraine. Like Ukraine, Lithuania
was one of the republics of the USSR, and thus faced similar challenges in building
an effective judicial system after gaining independence.

Lithuania also has a special body for the selection of judges, in particular for the
appointment to the position of a judge for the first time and for the transfer of a judge
to a higher judicial position. This body is formed by the President of the Republic of
Lithuania and is called the Selection Commission of Candidates to Judicial Offices [24,
art. 55']. The term of office of the Commission is three years.

The Commission is composed of seven members. Three members are acting judges,
and the other four are representatives of the public [24, art. 55']. As of 2018, the
Commission was composed of: a judge of the Supreme Court; a judge of the Court of
Appeal, the head of the regional administrative court; a psychologist/ or consultant on
personnel management issues (he was appointed as the chairman of the Commission);
a teacher (political science) at Mykolas Romeris University; a retired judge; a member
of the selection commission of prosecutors; and the head of the online media association
L ]
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(journalist) [11]. Thus, the balance of representation of persons from the judiciary and
persons from the extrajudicial system is in favour of the latter.

Given that decisions are made by a majority vote of all members of the Commission,
the dominant role in deciding which of the candidates to recommend to the President
of the Republic of Lithuania for appointment to the position of judge belongs to the
public. According to the international experts (Georg Stava, Vilma Van Bentham, and
Reda Moliene), who in 2018 prepared the report «Selection and evaluation of judges
in Ukraine» as part of the special expert mission of the EU project «PRAVO-Justice»,
«such a system ensures a balance between a purely legal approach and the experience
of other professions, as well as the public’s perception of the role of a judge and
requirements for judges» [25, p. 53]. Moreover, according to the legislation, the
president is not bound by the recommendations of the Commission [24, art. 55']. This
approach differs from the Ukrainian practice.

Section 1 has described the experience of certain European countries in balancing
the interests of the judicial community, the public, and other interested parties (for
example, representatives of the executive power) during the formation of the corps of
judges.

2. Practical aspects of the formation of commissions for the selection of judges in the US
The experience of the US is of considerable interest in studying approaches and
practices regarding the organization of the selection of candidates for the position of
judge and the procedure for the formation of selection commissions.

In the US, there are different approaches to the staffing of courts. A feature of the
American judicial system is its two-level system. There are federal-level courts that
consider cases of national importance and are governed by federal legislation, and there
are local courts at the state level that resolve disputes of a local (within the state) nature
and are governed by state law. In particular, we talk about the procedure for selecting
judges applies at the state level. Depending on the level of the court, the procedure for
electing and appointing judges also changes. Special collegial bodies for the selection
of judges — nomination commissions — are a popular tool. For example, the selection
of candidates for the positions of judges of last resort courts in half of the US states is
carried out by special nomination commissions of judges [26]. Similar nomination
commissions in some states also select judges for local courts of first instance. The tasks
and functions of nomination commissions in a number of US states are similar to the
previously mentioned bodies operating in European countries.

An important characteristic of the state nomination commissions is that they try to
implement the idea of pluralism of opinions and diversity of professions at the expense
of a wide representation of members from outside the court. As a rule, nomination
commissions are formed from representatives of the judicial system, representatives of
the legislature or government, representatives of the public and representatives of the
professional advocacy environment [27, p. 10].
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The activity of the nomination commissions and the functioning of the system of
selection and evaluation of judges in different states are regulated at different legislative
levels (constitution, law, bylaw). In particular, a considerable number of states (24 in
2009) have provisions in their constitutions that determine the need for evaluation of
candidates for the position of judges [28, p.1—4]. This approach corresponds to the
principles of the European Charter on the Status of Judges, which requires the settlement
of provisions regulating the status of judges to be carried out at the level of national
constitutions [29, in point (1.2)].

At the same time, legislative provisions establishing procedures for evaluating the
performance of judges are enshrined (according to 2014 data) only in the constitution
of the state of Arizona [27, p.10].

Such a difference in the procedures for appointing candidates for the positions of
judges and evaluating the performance of acting judges could be explained by the federal
nature of state power in the states of the US and by the peculiarities of the evolution of
American legislation. From the history of the formation of institutions that carried out
the selection of judges, it is known that the activity of the nomination commissions of
judges, as a special body for the selection of judges, was introduced in the US with the
implementation of the provisions of the so-called Missouri Plan. The Missouri Plan was
adopted in the state of Missouri in 1940 and introduced the principles of the selection
of candidates for judicial positions on the basis of merit (merit selection). This document
was a compromise between the approaches to the appointment of judges that existed
before. Before the introduction of the Missouri Plan, judges were appointed on the basis
of political affiliation, — that is, on the candidate’s affiliation with a certain political
force, which nominated its candidate for the position of judge [30, p. 369]. The goal of
the Missouri Plan was to reduce the political component in the procedure for appointing
judges. The new approach provided that the selection of candidates for the positions of
judges is carried out primarily on the basis of an assessment of their professional
qualities and merits by an independent commission, without taking into account the
candidate’s political affiliation.

Over time, the Missouri Plan became a common practice in the US. Since its
introduction in Missouri, it has served as a national model for the selection of judges
and has been adopted in more than 30 other states [26].

Furthermore, the activity of other types of selection commissions — in particular,
those that evaluate the work of acting judges — began to be implemented much later.
For example, relevant changes were made to the Arizona state constitution in 1992 [31].
In any case, the approach that involves using two independent institutions — the
commission for evaluating candidates for the post of judge and the commission for
evaluating the performance of judges — to form an effective and professional judicial
corps has proven to be effective in many US states [27, p. 9].

The concept of double evaluation — at the stage of selecting candidates for the post
of judge and during the performance of the judge’s duties — was developed by a former
L ]
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member of the US Supreme Court, Justice Sandra D. O’Connor and the Institute for
the Advancement of the American Legal System (IAALS), which formed a new
comprehensive approach to organizing the selection of judges, which became known
under the name the O’Connor Plan [27, p. 1].

The O’Connor Plan consisted of four stages in the selection of judges. At its core,
it contained the basic ideas of the Missouri Plan, and expanded and supplemented the
general procedure for the formation of the judicial corps with new organizational aspects.
In the first stage, judicial nominating commissions were formed. The second stage
provided for the appointment of a candidate selected by the nomination commission
for the position of judge by the decision of the state governor or another official
(gubernatorial appointment). The third stage provided for periodic evaluation of judges’
activities (judicial performance evaluation). The final fourth stage provided for the
holding of elections among the residents of the relevant administrative-territorial unit
for the possibility of continuing the stay of certain acting judges in their positions
(retention elections).

This is the general structure of the O’Connor plan. It proposes to use additional
external control at each stage to ensure an increase in the level of accountability of
judges to society.

Let us examine in more detail the basic principles used to form the composition of
nomination commissions. According to the O’Connor plan, nomination commissions
are formed using six principles.

The first principle defines the general requirements regarding the legislative level
at which it is necessary to regulate the activities of nomination commissions. It is
proposed that such regulation occur at the level of the state constitution. The purpose
of this requirement is that the constitutional basis for regulating these relations will
guarantee the stability of the process.

The second principle states that the nomination commissions of judges are formed
on the basis of proposals received from various bodies. The aim is to avoid the possibility
of creating «professional monopolies» and a «closed society». In other words,
a nomination commission should not be formed only on the basis of proposals from
one institution or from one professional community. Otherwise, there is a high probability
of loss of objectivity in the further activities of such a nomination commission.

The third principle stipulates that the majority in the nomination commission of
judges should not be lawyers, but citizens who have different (different from lawyers)
professional educations and personal experiences. This approach is also aimed at
reducing the role of any one professional community in the selection of judges and at
increasing the role of independent representatives of the commissions, who in a broad
sense could be considered representatives of the public.

In practice, however, it is not always possible to strictly follow the recommendations
regarding the numerical superiority of the public component in the nomination
commission of judges. Thus, variations in the composition of such commissions arise
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in different states. Instead, in general, the stated goals of reasonable representational
parity are aimed at in many states.

For example, in the state of Alaska, there is an Alaska Judicial Council to screen
judicial candidates and nominate the most qualified. The Council consists of seven
members, three of whom are attorneys appointed by the Alaska Bar Association. The
other three members of the Council cannot be attorneys or lawyers, ; they are citizens
who are appointed by the governor of the state after approval by a majority of
representatives of the relevant state legislative body (Alaska State Legislature). The
seventh member is the chairman of the State Supreme Court [32]. The balance between
professional representatives and other public representatives is generally observed.
However, the principle of superiority of the public component over the judicial part of
the commission members and the part representing the professional legal environment
is not fully implemented in this state.

Another example is the state of Colorado. This state also has nominating commissions
for the selection and preparation of appropriate recommendations for candidates for the
positions of district court judges. These commissions consist of 7 seven members, who
are represented by specialists in legal areas (3 three persons) and representatives from
the non-legal sphere (4 four persons). Thus, in these commissions, the numerical
advantage belongs to representatives of non-legal specialties, which aligns with the
concept of the superiority of the public component in the composition of commissions.
It is interesting that there are no strict requirements regarding the inclusion of
representatives from the judiciary in the nomination commissions.

It is also worth noting that according to the O’Connor plan, the nomination
commissions of judges should be formed by taking into account not only professional
diversity, but also the political, ideological and demographic balance. The racial, gender,
and geographic diversity of commission members should also be encouraged. A similar
approach of equal rights and equal opportunities should also be used in Ukraine.

The fourth principle enshrined in the O’Connor plan provides for the mandatory
training of commission members before starting their duties. This approach is extremely
rational, because the activity of the commission has its own regulations, while appropriate
training and education reduce the potential for errors in the work of new members.This
practice can also be adopted in the Ukrainian, in particular, in the work of the Public
Integrity Council. Although the Council is an independent auxiliary body of the High
Qualification Commission of Judges of Ukraine, its members can also undergo
appropriate training and become acquainted with the peculiarities of the work of the
High Qualification Commission of Judges of Ukraine.

The fifth principle of the O’Connor plan contains requirements for availability of
information about the work of the nomination commission while maintaining the
necessary level of confidentiality.

The sixth and final principle provides for the change of commission members.
According to this principle, the rotation takes place partially, so that the new members
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of the commission can receive help from the part of the commission that has not been
changed. This ensures stability in the work of the nomination committee and helps new
members to familiarize themselves with the selection procedures more quickly.

The O’Connor plan, in its entirety, is applied in only seven states (Arizona, Colorado,
New Mexico, Utah, Alaska, Missouri and Tennessee) [27, p. 9]. Along with this, the
O’Connor plan confirms its effectiveness.

To further emphasize the role played by the public in the procedures for selecting
judges in the US and to compare the work of the two aforementioned commissions (the
commission for selecting candidates for the positions of judges and the commission for
evaluating the performance of judges), it is advisable to briefly illustrate the features
of the staffing of the bodies that evaluate the performance of current judges and help to
maintain a professional corps of judges.We are talking about evaluation commissions
for acting judges and their the principles of multilateral representation. These
commissions, as noted above, are also part of the O’Connor plan and are used in some
US states.

For example, in the state of Arizona, the Commission on Judicial Performance
Review functions to evaluates the performance of acting judges. The Commission was
created in accordance with the provisions of the Arizona’s Constitution to conduct
periodic inspections of judges. It normally consists of 34 persons, most of whom are
members of the public, while the others are lawyers and judges. In particular, at the
time of the research (end of 2021), the quantitative composition of the commission
Commission was 32 people. The balance between the judicial community, the legal
community and the public environment was as follows: seven members were judges of
appeal courts and courts of first instance, five were lawyers and 20 were representatives
of the public [31]. As a tool of public control, the Judicial Review Commission helps
to successfully implement the functions of staffing the judicial corps accountable to
society.

Thus, a significant number of states in the US try to exercise public control over
the activities of judges. The American judge William Duffey in his materials for the
international summit «Justice: Protection of Democracy», analysed the issue of
interaction between the government and society, and noted that, of the three branches
of government, only two are subordinate to society; while the third — the judicial
branch — is not accountable to the public [33]. On the other hand, as this research has
shown, such a thesis is not entirely correct. Furthermore, in some states, the desire to
expand democratic control over the activities of judges is growing.

CONCLUSIONS

The democratization of judicial power should become an integral part of the
development of judicial systems of any democratic country. Ukraine should not be
an exception in this aspiration. The analysis of organizational models of public
participation in the work of judicial selection commissions showed, that the level of
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public trust in the judiciary has a positive correlation with the level of involvement
of public representatives in the procedures for selecting judges and in the activities
of such commissions.

On the other hand, the study helps to refute the widespread and recently popular
idea that the maximum independence of the judiciary and its non-accountability to any
state or public institutions should be guaranteed. Closed, isolated systems, even in the
biological world, are doomed to die if they do not evolve under the influence of external
factors. We agree with the thesis that «a judicial system without any democratic control,
as a state within a state, is unacceptable» [6, par 4]. The reasoning above was confirmed
by the low quality of Ukrainian justice and the sometimes voluntarist behaviour of
representatives of the judiciary.

In addition the effective participation of society in the formation of the judiciary is
not necessarily limited to the direct election of judges, although this practice had already
been used in Ukraine before. The practice of electing judges continues to be used in
some European countries, in particular in Switzerland. Society can also be involved by
including representatives of the people in the composition of bodies or commissions
that carry out the selection of candidates for the position of judges and the bodies that
evaluate of the activities of acting judges.

The following important conclusions, based on the results of the research, will help
in understanding certain global trends observed in this area.

First, some European countries consider it completely justified and democratic to
form commissions that select candidates for judicial positions not only from
representatives of the judicial branch of power, but also from other specialists from the
extra-judicial system to be completely justified and democratic.

The composition of such commissions is also not limited to legal specialists, but
also includes representatives of other professions, even such unexpected professions as
theologians, and film directors, etc. The main idea in this approach is to achieve the
maximum pluralism of opinions — pluralism of profession, pluralism of experience and
pluralism of mentality.

Second, many states in the US, as well as some European countries, also prefer
mixed representation in commissions that select judges. This again strengthens the belief
in the correctness of the approach, according to which the participation of representatives
of civil society and the professional environment minimizes the risks of the formation
of closed corporate systems. Systems that reach such a level of autonomy that any
intervention from the outside, even if it is completely justified and necessary to improve
the quality of work of the judicial system, is perceived as a real threat to its existence.

Third, some US states take a more democratic approach, in which the quantitative
advantage in the composition of commissions for the selection of candidates for the
position of judges belongs to representatives of the public sector. In Europe, in contrast,
there is still a strong trend towards strengthening judicial autonomy. Similar features
in the approaches to the formation of bodies that carry out the selection and evaluation
L ]
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of judges, that is characteristic for the respective US states, have a more positive effect
on the level of objectivity of the selection of judges and their evaluation, and on the
level of trust in such a selection and evaluation, primarily by society. Such development
directions must be chosen for Ukraine as well.

The experience of the US shows, that the principles of the formation of selection
commissions are also an important part of the system of the selection of judges. Such
principles can increase not only the quality of persons in the judicial corps, but also the
quality of the composition of the commissions themselves and their expertise. These
are, of course, interrelated processes.
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MPOLUECYAALHUI ACTIEKT MPUTATEHHS 10 MIZKHAPOJHOT
KPUMIHAABLHOI BIATTOBIZAABHOCTI: TIPAKTHKA
HIOPHBEP3bKOIO BIICBKOBOI'O TPUBYHAAY

AHoTaNis. /Jocniddcenns cnpasediusoeo NOKApanus GICbKOsUX 310uunyis y Hiopnubepesi
€ AKMYANbHUM 3 027110) HA He360POMHICb NPUMSACHEHHs 00 KPUMIHAILHOL 8i0N08I0AIbHOC-
mi CYyHACHUX az2pecopis i MIDCHapoOHUx mepopucmis. Hemae HissKux cyMHigie [ He Modice Oymu
anemepramusu oyinyi Hiopnbepsvkozo 6iticbko6020 mpubyHay Ak makoz2o, Wo Mae enoxaib-
He 3nauenHs. Tpubynan ne minoKu 0OPUOUUHO NiOMEepous niocymru [pyeoi ceimosoi giiinu,
ane i cygopo noxapas op2anizamopie azpecii, po3ipeasuiu mum camum CMePmMOHOCHU TAHYI02
6ilicbKO6UX aganmiop Kposovcepnueux nioepis. Hozo supoxu cmanu zemepamopom ons no-
0y006U HOB020 NPABONOPAOKY 8 C8IMI, 3AKIAAU OCHOBY Ol MAKO20 CYHACHO20 AGUWA, 5K
MINCHAPOOHA KPUMIHATbHA 8I0Nn0sidatvhicms. [Ipasosi npobiemu, nos si3ami i3 OisIbHICINIO
Mixcnapooroeo giticbkosoco mpubynany, oeo Cmamymy ma pe3yivmamis Ois1bHOCHI 3 NO-
3UYIt MINCHAPOOHO20 NPABA OOKAAOHO i PIZHONIAHOBO BUBYANIUCS AK GIMYUSHAHUMU, MAK
i 3apyOIdCHUMU 8UEHUMU, A MAKOXC PUCAMU, AKI Oe3nocepedHbo dpau yuacms y pooomi
Tpubynany. Illumanns po3kpumms KpUMIHALIbHO-NPOYECYATLHO20 ACNEKMY NPUMSCHEHHS 00
KpuminanvHoi gionogioanvnocmi 6 konmexcmi cmamymy Hioprubepsokoeo mpubyHany i tioeo
BUPOKIB, OYIHIOWOYU IX BUZHAUEHICMb | be3npeyedeHmuy HOBU3HY He OYau npeomMemom oKpe-
MO20 HAYKOB020 OOCHIONHCEHHS, WO GUSHAYUULO Meny npedcmasieHol Haykosoi cmammi. Bu-
3HAUATLHUM 0751 OOCACHEHHS NOCMABLEeHOi Memu € 3a2anibHull 0ianleKmudHull Memoo HayKo-
6020 nisHauHA. Takum YUHOM, NPAKMUYHA YIHHICMb QOCAIONCEHHS NONA2AE Y BUSHAYEHHI
niocmas ma nopsoOKy NPUMICHEHHs. 00 MIJNCHAPOOHOT KpUMIHANbHOT 8ionosioarshocmi. [le-
MOHCMPYEMbCSA NOEOHAHHS Meopii ma NPaAKmMuKU KPUMIHAIbHO20 nepeciioy8ants ma nyoniu-
HO20 NOKAPAHHS OCI0, — 20JI0GHUX GILUCLKOBUX 3NOYUHYIB, 3a UUHEHT HUMU MIJICHAPOOHI 3710~
YUHU

KurouoBi cioBa: midicnapoona kpuminanvua 6ionogioansnicms, Hiopubepsvruii mpubynan,
niocmasu, npoyec, Upox
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PROCEDURAL ASPECTS OF INTERNATIONAL CRIMINAL
RESPONSIBILITY: JURISPRUDENCE OF THE NUREMBERG
MILITARY TRIBUNAL

Abstract. The research of the just punishment of war criminals in Nuremberg is timely given
the irreversibility of the criminal prosecution of modern aggressors and international terror-
ists. There is no doubt and there can be no alternative to the assessment of the Nuremberg
Military Tribunal as having a landmark value. The Court not only legally confirmed the outcome
of the Second World War, but also severely punished the organizers of the aggression, thus
breaking the deadly chain of military adventures of bloodthirsty leaders. His convictions have
become a generator of a new order in the world, laying the foundation for the modern phenom-
enon of international criminal responsibility. The legal problems relating to the International
Military Tribunal, its Statute and the results of its activities from the standpoint of interna-
tional law have been studied in detail and in various ways by both domestic and foreign schol-
ars, as well as by lawyers who participated directly in the work of the Tribunal. The issue of the
disclosure of the criminal procedure aspect of criminal responsibility in the context of the
Nuremberg Statute and its judgments, assessing their certainty and unprecedented novelty, has
not been the subject of a separate scientific study, determined the purpose of the scientific paper
presented. A general dialectic method of scientific knowledge is crucial to achieving this goal.
Thus, the practical value of the study lies in the determination of the grounds for and modalities
of international criminal responsibility. The combination of theory and practice in the prosecu-
tion and public punishment of key war criminals for the commission of international crimes is
demonstrated

Keywords: international criminal responsibility, Nuremberg Tribunal, grounds, trial, judgment

BCTYII

HoBe po3ymiHHS CKJIaJHUX acHeKTiB MIKHApOIHOI MOJITHKK HanepenoaHi Jpyroi
CBITOBOT BilfHHM, KOJIM 3eMJIsl 3HAXOAMIAcCs y cepi reonoTiTHIHNX iHTepeciB, aKTya-
Ti3y10Th npeueaeHT Hiopuoepra, He nuiie sik Mi>KHapoJHOTO BiliCBKOBOTO TpUOyHa-
Iy, 10 TOKapaB TOJIOBHUX HAIMCTCHKUX 3JIOUMHINB, a i K MEPECTOPOTY THM, XTO
HaMaraeThCsl MEPEKPOIOBATH MONITUYHY KapTy €Bporu i Caity [1]. HdocnimkeHHs
MUATaHHS MTOKapaHHs BIMCHKOBHX 3J0YMHIIB y HiopHOEPT3i € akTyaJbHUM TaKOK
3 TIOTYISI/TY HE3BOPOTHOCTI MPUTATHEHHS 10 KPUMIHAIBHOI BiIITOBIAAIEHOCTI Cy9acHUX
MI>KHapOJHUX arpecopisb.

[IpaBoBi mpoOieMu, OB’ I3aHi 13 CTBOPEHHAM Ta isUTBHICTIO MXKHApOIHOTO Bii-
CBKOBOTO TpuOyHaiy, ioro CtaTyTy Ta pe3yabTaTiB IisSUIbHOCTI 3 MO3UILIH MiXXKHAPO.I-
@
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HOTO TIpaBa MOIHOIEHO 1 6araroacreKTHO BUBYAIKCS, K BITYM3HIHUMH, TaK i 3apy-
OixHuMU BueHHMH. FOpucTH, K1 Oe3rocepeiHbO Opalii y4acTb y pOOOTI TOPKAKOTHCS
MATaHb, TIOB’SI3aHUX 3 TepeicTopieto HiopHOep3pKoro mporiecy, HaBoAsATh odimiitai
3asBH 1 AeKiIapalii ypsaiB AepKaB-3aCHOBHHUKIB PO MOKApaHHS BIHCHKOBUX 3JI0UMHIIIB,
OTrOJIONIYIOTH IIKaBI JIaHi PO Yac Ta 0COOJMBOCTI OpraHizailii KpUMiHAJILHOTO Mepe-
CJIiTyBaHHS TOJIOBHUX BiHCHKOBHX 3JIOUMHIIIB, pOOOTH OOBUHYBAYECHHS Ta 3aXUCTY.

VY 3apyOi’KHUX HAyKOBHX Ta MyONIIHMCTUYHHX JDKEpEeIaX MICTHUTHCS IPyHTOBHA
omiaka HropHOep3bKoro mporiecy, Ha OCHOBI HOTO TOKyMEHTIB BiITBOPIOETHCS KapTHHA
KaxJIMBUX 3JI0YMHIB, CKOEHUX HIMELbKUMH HALICTAMH, CTBEPIKY€THCS, 110 TOKApaH-
Hs1 3JI0YMHIIIB — LIE HE JIMIIIE IPaBOBa MpodiieMa, a i mpodiaemMa MopajbHa, OTITHYHA,
HeoOXiHa CKJIaioBa y 00poThOi 3a MHp Ta IeMOKpartito. HaBiTe y 4acu BapBapcTBa He
BiIOyBaJIMCS TaKi )KaxJMBi 3JI0YMHHU, TOMY IHCTHHKTHBHE Oa)KaHHS IMB1JII30BaHOTO
JIIOZICTBA BiTHOBUTH 3AOPOBHUI TIIY3Il Ta MOPaIbHI IIIHHOCTI BTUIHIIACS B CYMi, SKAH
Bigkpuscs y HiopuOeprsi 20 nucronana 1945 p. [2], —3a3Ha4aB aHITiHCHKUN aHATITHK.
HropuOep3bkwii mporiec COTHI pa3iB 00TOBOPIOBABCS 1 aHAITI3yBaBCs ICTOPUKAMH, FOPHC-
TaMU, TOJITHKAMH, ITyOIIiIMCTaMK Ha YUCICHHUX KOH(PEPEHIIISAX, KPYIIIHNX CTOJax),
y HayKOBil Ta MyOJIIMCTUYHIN JIITEpaTypi, ajle Cylnmepeyku 3 MPUBOAY OIIIHOK HOTo
pITIIeHDb Ta HACTI/IKIB HE BI[yXarOTh.

OdeBUHI ICTHHN HE MEPECTar0Th OyTH TaKUMH 4Yepe3 OA103HICTh JIOAeH, sKi 1X
MIPOTOJIONTYIOTh. bararo xTo BBaskae Mi>KHAPOIHHH BICEKOBUH TPUOYHAI (4aCcTO HOTO
Ha3uBaroTh HIopHOEp3bKHii) — 11€ IaBHS ICTOPIs, YPOKH MUHYJIOTO Ta OYaToOK (hopmy-
BaHHS Cy4acHOI CUCTEMH 1HUBIyaIbHOT KpUMIHAIBHOT BIIMOBIAAJLHOCTI B MiXKHA-
ponHoMy mpasi. Lle moB’s13aHO 13 BUCIOBIIOBAHHAM OHOTO i3 miacynHux npo Hiopu-
Oep3bkuii mponec: «llepemMokenb 3aBKIU CyAIs, a IEPEMOKCHUN — MiACYTHUI [3,
c. 11]. Hacammiepen HropaOepr BUSBHBCS TOPKECTBOM TIEPEMOKITIB HAJT IIEPEMOKEHH-
Mmu [4]. Tomy 11€ 1 HE 103BOIMIIO HOMY OBHOIO MIipOIO CTaTH TOPKECTBOM CIpaBe i~
BocTi. «COIO3HMKH CTBOPHJIM HE HOBE MPaBo, alie Jmiie HoBuid cy. [o cyTi cripasw,
BCTaHOBJICHHsSI M1KHapOIHOTO BificbKOBOTO TpHOyHaly OyJ0 HE TAKMM BXKE BEJIMKUM
HOBOBBEICHHSIM, SIK HOTO 4acTo 300paxkatoTh. KokHa KpaiHa-IiepeMOXKHHUIS Ma€ Tpaso,
sIKe IaBHO BCTAHOBJICHE 1 4acTO 3/1MCHIOBAIOCS, CyAUTH BOEHHUX 3JIOUMHLIB Iepes
BOEHHMMH TpHOyHalaMu, CTBOpeHUMH Heto. HoBoBBeaeHHst 1945 p. mosirano B ykina-
JICHH1 yTOIN MIX JeKiThKoMa KpaiHaMHU-TIEPEMOKHHUITSIMHE II0I0 CYAY HaJl BIHCBKOBUMHU
3JIOYUHIAMEIY [S].

JIOLJIbHO BiI3HAYUTH MPOIECYaNIbHI TPYIHOIII, 3 IKUMHU JOBEJIOCS 3ITKHYTHUCS
IOpUCTaM, TUIuIoMartam i noiitTukam kpain koarinii (CPCP, CIIA, Benmukoi bpuranii
ta @panuii) B JIonmoHi B X011 po3poOku Yroau npo 3acHyBaHHs MiKHapOIHOTO Biii-
cekoBoro TpubyHaiy i fioro CratyTy. SIk BimoMo, paasHChKa TIpaBOBa CHCTEMA, JIep-
KaBHHUHU 1 COLliaIbHUN PEKUMH, a TAKOXK 1€0JIOTisl IPYHTYBAJIMCS HA MPUHLMUII, 110
BUKITIOUAB MPUBATHY BJIACHICTH. KpiM TOTO, IPaBOBI IHCTHTYTH 1 CY/IOBa CTPYKTypa
TaKOX BIJPI3HSUIMCS B PI3HUX KpalHaX aHTHUTITIEPIBCHKOI Koailii. Y Toi yac sik Be-
sukobputanis 1 CIIA noTpumyBamucs aHII0CaKCOHCHKOT Mojieni, DpaHilis 1 IeBHOO
L ]
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[

Mmiporo CPCP morpumyBasics €Bpornenchkoi, KOHTHHEHTAJIHHOI TPABOBOI CHCTEMH.
LinkoM npupoaHO, 110 BOHU GopMyBaincs 1 PyHKIIOHYBaJIM HA 1HINIH HAlllOHATBHIN
ocHoBi. JlomaTkoBa pobiema mossraia y BU3Ha4eHHI Cy0’ €KTa, 10 HeCe BiATOBI1ab-
HicTh cepen enitu Himenpkoro peiixy. Bee ne BuMarano mojgonanHs TpyAHOLLIB, 110
BUHHKAIOTh Yepe3 BiAMIHHOCTI MK MOJIITHYHOIO, MPABOBOIO 1 CY/IOBOI0 CHCTEMAaMH,
B pO3p00I1Ii 3araJbHONPUHHATHX JEMOKPAaTHIHAX CYIOBHX Iporienyp. HeoOxiaHo Oyo
3MIaIUTH TPOTUPIUYS MiXK PAASIHCHKUM 1 3aX1IHAM [TPABOCYISIM, 3HAUTH IUISIXH Bpe-
TYJTIOBaHHS MUISIXOM KOMITPOMICY, TIPOSIBUTH HE TUTHKH MONITHYHY MYXHICTB 1 BOJIIO
Jep KaBHUX JIIJEPiB, a i JOKTpUHAIBHI Ta IPAaBOOXOPOHHI HABUYKH IOPHCTIB, a TAKOXK
peaicTU4Hi TOCTYNKH eKcIiepTiB. I IpencTaBHuKN YOTHPHOX JIepKaB AHTUTITIEPIBCHKOT
KOAJTIIii BUHIILIHN 3 I[bOTO BUNIPOOYBaHHS. BOHM 3HAWIIUIN B3a€MOY3TOKEHUHN X,
BUKOPHCTOBYIOUYH MPH IIbOMY KpPAIlli SIKOCTi CBOTX MPABOBUX CUCTEM. Y pe3ynbTarti Oyna
CTBOpEHAa CBOEpiAHA 1 6araro B YoMy yHIKaJIbHA MPOIIEAypa, Ka BUsBUiIacs e(heKTruB-
HOIO.

BinprricTs i3 MDKHApOTHUX 3JI0YMHIB € KpUMIHAIBHO KapaHUMU TiSTHHSAMU 32 3a-
KOHOJIaBCTBOM IIEPEBAXKHO y BCiX 0€3 BUHATKY JAEprKaB, TOMY a0COIIOTHO JOT1YHO, 10
HACTaHHsI BIIMOBIIAJIbHOCTI € HEBIIBOPOTHUM 00’ €KTUBHUM (haKTOM.

IOpuanani daxru, mo 3NN BiToOpaskeHHs y BUPOKaX, JOKyMEHTaX 1 MpaKTH-
i MixnaponHoro BilickkoBoro TpuOynany y HiopaOepr3i MaroTh mpakTuyHe 3Ha4YeH-
Hi, 1 Oe3IM0CepeIHhO BIUTMBAIOTh HA CydacHE OaueHHS MIXHAPOIHOI KpUMiHATHHOT
BiJMOBIAAJILHOCTI, 1 B LIJIOMY, HA Cy4acHy IpaBOBY peaibHicTh. FOpucnukmis Tpuly-
HaJTy, OCHOBHI IPUHIIMIIN, OpraHi3aiiliHa Ta npoleypHa CTPYKTypa MallH yHiKalbHe,
BOICTHHY HOBAaTOPCHKE 3HAYCHHS B iCTOPIi paBocyas. Y 3B 3Ky 3 LIUM BBaXKA€EMO 32
JOLITEHE PO3KPUTH KPUMIHATBHO-ITPOIIECYaTbHUM aCIEKT MPUTSTHEHHS 10 MI>KHAPO/I-
HO1 KpUMIiHAJIBHO1 BiAIOBIIaTLHOCTI B KOHTEKCTI cTaryTy HropHOEp3bK0oTO TpHOYHAITY
1 loro BUpOKIB, OLIIHIOIOUH 1X BU3HAYCHICTH, HE3BUUANHHICTB 1 BCE K Oe3MpeLeIeHTHY
HOBH3HY.

1. MATEPIAJIM TA METOAN

J1st mocATHEHHS METH TOCHi)KEHHS aBTOP BUKOPHUCTOBYBAB eMITipHYHI MaTepiaim,
IO CTOCYIOTBCS CYCIIIBHHUX BIIHOCHH Yy cepi Mi>KHApOIHOI KpUMiHAIBHOI BimO-
BiIaTbHOCTI, MDDKHAPOAHHUX MPABOBUX aKTiB, aHATITHYHUX Ta OTJIS0OBUX MaTepialiB,
pe3yiIbTaTiB HAYyKOBUX PO3POOOK Ta JOCIiIKEHb.

Marepiaiu J0CIIIPKSHHS TTOCIIIOBHO BUCBITIIIOIOTH MPABOBI IIPOOIeMH, OB’ s13aH1
i3 mistmpHIicTIO HropHOEp3bKOTO BiliCKKOBOTO TpHOYHAaIY, Horo CTaTyTy Ta pe3yabTaTiB
JUSUTBHOCTI 3 TIO3UIIIF MIXKHAPOAHOTO MTPaBa, aKIICHTYIOTh YBary Ha KPUMIHAJILHO TIPO-
[eCyaIbHOMY TIOPSIIKY IPUTATHEHHS 10 MIXKHAPOIHOT KpUMIHATILHOT BiIIOBITaTEHOC-
Ti. Benuka yacTuHa poOOTH CIIUPAETHCS HA aHaNi3 BTOPUHHUX AaHUX, a HE Ha 30ip
MEPBUHHHX JAHHX.

MeTonnyHui iHCTpyMeHTapiit OyB 0OpaHuii 3 ypaXyBaHHSIM [IOCTaBJIEHOT METH,
cnenudiku po3rsTHyTOTro npeameTa. MeTononoriyae nigrpyHTs ckianu ginocod-
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CBbKi, 3araJJbHOHAyKOBI METOJM Mi3HAHHS, a TaKOX CIelialbHI METOIU MPaBOBOI
Hayku. BUKOpUCTaHHS IIUX METOJMIB 3/1€01IBIIOTO MaJi0 KOMIUICKCHUH XapakTep
BiZMIOBIAHO MPHUHIIAITY HAYKOBOTO ILTIOpati3My. B mporieci oCTiKeHHs HPOKO
BHKOPUCTOBYBABCS JiaJIEKTUYHUN METOJ Mi3HAHHS, 1110, 30KpeMa, JaJI0 3MOTy PO3-
[JISATH FOPUIAYHI TUTAHHS B 1X B3a€MO3B 3Ky 3 MOJITHYHUMH Ta IHIIUMU YHHHH-
KaMH, a came cTBopeHHs1 HiopHOep3pkoro BilichkoBoro TpuOyHany. [lianekruanuii
miaxijg OyB HEOOXiHMI JJIsl BU3HAYCHHSI OCHOBHUX IOJI0XKEHb IPH 3i1HCHEHHI
(dbyHKIIIT MpaBoCy .

3a 10MOoMOroI0 KOHKPETHO-ICTOPHYHOTO METOAY OYJIO TOCTIIKEHO IHCTHTYT KPH-
MiHaJIBHOI BIATIOBIAAIBHOCTI (hi3muHUX 0ci0 3a cratyToM HiopHOEP3bKOTO BIHICHKOBO-
TO TpUOyHAITy.

3acToCyBaHHS €MITIPUYHUX METOJIIB JIOCIII/PKEHHS 10 BUBYCHHS OpUCIUKIIiT Tpu-
OyHaJIy JOBOIATH TOW (PaKT, IO MACOBi 3JIOYMHH MPOTH IUBIILHUX 0Ci0, BUNHEHI
y BOEHHUH 4Yac, B OUTBIIOCTI BUMAJKIB 3JIHCHIOIOTHCS B paMKax BiAMOBIIaIbHOCTI
BOIOIOYHX CTOPIH POOUTH iX HE TUTBKH AISTHHSIM OKPEMOTO 1H/IMBIIA aJie 1 9acTo TiSTHHIM
JIepKaBH, B MEPITy 4epry il KepiBHUKIB.

Cepen 3arajibHOHAyKOBUX METOJIIB TI3HAHHS B)KJIMBE 3HAYCHHS MaJIO BUKOPUCTAaH-
HA (popMaTbHO-IOPUANIHOTO METOAY Ta MpHuiioMiB 00poOKu iH(hopMarttii: anami3y,
CUHTE3Y, aHAJIOT11, IHAYKIIi1, AeTyKIIil. Ix BUKOPHUCTAHHS B XO/Ii aHAJII3y MOJO0XKEHb Ha-
VKU Ta IPAKTUKHU JaJTF 3MOTY BCTAHOBUTH TPOIECYaTbHAN aCTIEKT IPUTATHEHHSI BAHHUX
0ci0 10 MIKHApOAHOT KpUMIHAIBHOI BiIIOBIAAIBHOCTI, 3MICT SKOi IOJISIraB y BUPillIECH-
Hi 3aBJaHb €()EKTUBHOTO KPUMIHATIBHOTO TIEPECITiIyBaHHS 32 MIXKHAPO/HI 3I0YMHU Ta
3MIACHEHHS CIIPAaBEUIMBOTO MTOKapaHHS 32 BUNHEHHS TaKHUX 3JI0YHHIB.

B cucremi MeTOZIB 1aHOTO HAYKOBOTO JIOCIIIJIKEHHS BaXKJIMBE MiCIle 3aiiMaroTh
METOJI BUBYCHHS (aHAITI3Y) JOKYMEHTIB, B SIKUX 30€piracThCs iH(OpMAIlis Mpo MEeBHI
icTopuyHi (hakTH, apXiBHI CIpaBH, CBIAYCHHS CBIJKiB, €KCIIEPTHI pO3IISAHM 1 T. A. BU-
KOPHCTaHHS METO/ly BUBYCHHS JOKYMEHTIB Mepea0adaio BAKOPUCTAHHS JIBOX OCHOBHUX
METOIIB: KJIACHYHOTO (200 3BUYAWHMI) METO 1 KOHTeHT-aHai3. KoHTeHT-aHami3 — 11e
(dbopmaizoBaHUi METO/ BUBUCHHS IOKYMEHTY 3 BAKOPUCTAHHSIM KiJIbKICHOTO TT1IXO/TY.
3 #ioro BUKOpUCTaHHSIM OyJI0 BU3HAYEHHS MTOJIOKESHHS IMiJICYTHUX — Cy0’€KTIB KpUMi-
HAaJBHOTO MEePECIIiTyBaHHS.

CHCTEeMHO-CTPYKTYPHUN METOM — 7151 JOPMYITIOBAHHS 3aB/IaHb, SIKi BUPIIITYIOTHCS
B pe3yJIbTaTi MepeciliTyBaHHs 1 CyoBOro po3risiny. Lli 3aBnanHs Oynu po3misiHy T Bifl-
MOBITHO JIO TEXHIYHUX, TAKTHYHUX 1 METOIOJOTIYHUX HAIIPSIMIB.

[IpoBeneHHs SKICHUX JTOCTIHKEHB MO0 3JI0YHUHITIB € 0COOIMBO aKTyaJ IhbHUM B KOH-
TEKCTI EMIIPUYHOTO TPABOCYIJIS IEPEX1THOTO MEePiojy, KON CIIPUUHATTS 37I0UNHISIMH
MDKHAPOIHOTO MTPABOCYIISI, 0COOTUBO B MibKHApOIHOMY TPHOYHAII1, CIIPHUSIE KPAIIIOMY
PO3YMIHHIO IParHEHHIO MPABOCYAI0 10 CTPUMYBAHHS 1 HEJOMYIIEHHS TOBTOPCHHS
3JI0YUHIB. ITepaTUBHUI METO/] 3aCTOCYBABCS 3a JIOTIOMOTOO SKOTO JIOCIIHUK TIepe-
XOJIUTH BiJl BIIACHOI IHTEpIIPETaIlii 10 pO3MOBi/Iel PeCIIOHIEHTIB, 1100 PO3POOUTH IIi-
JIICHE 1 3B’SI3HE JIOCIIIPKEHHS.
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Merton mpaBOBOTO MPOTHO3YBAHHS O3BOJIMB BH3HAUYUTH HANPSIMKU MTOAATBIIOTO
PO3BUTKY HayKOBHUX TOIVISI/IIB HA TUTAHHS MIKHAPOJAHOT KPUMIHAIBHOT BiJIIOBIIah-
HocTi. Lli mpono3utii cToCyr0ThCS TaKOK POMIMPEHHS 3MICTY TAKOTO CTPYKTYPHOTO
eJIeMEHTa MI>KHAPOIHOT KpUMiHAIBHOI BiAIOBIAIIEHOCTI, SIK PHHIIATT KPUMiHAIBEHO-
O MepecyiyBaHHs 3a EBHI BUIM 3JI0YMHIB.

TakuM YMHOM, 3aCTOCOBYBaHa METOJOJIOTIs 3a0e3MeUnsia pO3KPUTTA KpUMiHATIBHO
MPOIECyaTbHOTO ACIEKTY IPUTATHEHHS 10 MIKHAPOIHOT KpUMIHATBHOT BiAMOBIJaIIb-
HocTi 32 CraryToM MiXXHAapOAHOTO BIICHKOBOTO TpUOYyHAITy, BU3HAYHIIA HOTO IOpHC-
JUKIIIO, TiICTaBH, KPUMiHATBHO-TIPOLIECYalIbHI OCHOBH 3a0€3MeUeHHsT KpUMiHAIBLHO-
ro MepeciigyBaHHs Ta CyJI0BOTO PO3MISAY CIpaB MPO MiKHAPOIHI 3m0unHu HropH-
Oep3bKUM BiliCEKOBUM TPHOYHAIIOM.

2. PE3VJIBTATU TA OBI'OBOPEHHS

1.1. Iliocmasu npumseHents 00 MINCHAPOOHOI KPUMIHAIBbHOT 8i0N08i0AIbHOCMI
Bbararo nuTans i IopuauyHi (pakTH, 10 3HAWIUIA BIATBOPEHHS Y TOKyMEHTaxX i1 mpax-
Ui MiXXHapOJHOTO BIICBKOBOTO TpHOYHAITY, MalOTh Oe33anepedHo NpakTUIHE 3Ha-
YEeHHS, 1 OIHO3HAYHO BIUIMBAIOTh Ha CyyacHy KBadi(ikanilo Mi>KHAPOAHUX 3T0YMHIB
Ta Ha CbOTOYACHY IIPaBOBY AilCHICTh. MiKHapOAHUH BICHKOBUI TpHOyHaI, OTpH-
MaBIIlK 3rofioM Ha3By «HropHOep3bkoroy, BianoBigHo a0 JIoHDOHCHKOT yroau, OyB
c(hopMOBaHUH Ha MAPUTETHHUX 3acaiax i3 MpeJACTaBHUKIB YOTHPHOX JepxkaB). HropH-
Oep3bKHit IPOIIEC, 1110 3’ IBUBCS IIEPIIUM IPELEACHTOM MPUTITHEHHS JI0 BIAMOBIIaIb-
HOCTI 0C10, BUHHUX Y CKOEHHI M>KHAPOIHUX 3JI0YHMHIB, CTaB OJJHUM 3 HAWBaXJIUBILITHNX
eTariB PO3BUTKY MIXXHAPOAHOI KPUMIHAIBHOT IOCTHUIIIT.

IOpucaukmis TpuOyHamy IpyHTY€EThCS Ha PSAAl IPUHHATHX paHilIe Mi>KHAPOIHO-
MPaBOBUX akTax. Takux sK, HanmpuKiam, JIoHmoHckka yroma Big 8 ceprmas 1945 poky
«IIpo cymoBe mepeciayBaHHs 1 TOKapaHHS TOJIOBHUX BIHCHKOBHX 3JIOYHHIIIB €BPOITCH-
cbkux kpain oci» (Craryt MixHapomgHoro BifickkoBoro TpuOyHanTy CTaHOBHTH
HEBiJl'eMHY YacTHHY Iiei Yromm), beprminckka aexmmapariis mpo nopa3ky Himequnnu
1 B3ATTS Ha cebe BepxoBHOI Biaau moa0 Himeuunnu ypsaamu Corozy PCP, Criomyde-
Horo kopousictBa, CIIIA i TumuacoBuMm ypsinom @panuii Big 2 cepnust 1945 poxky,
3axon Ne 10 Kontponsnoi Pagu ans Himewunnu Big 20 rpynust 1945 p. Crnig 3a3Ha-
YUTH, 10 BKazaHa JIoHgoHCHKa yrofa i i1 HeBix eMHa yactuHa — CtaryT MixkHApOIHO-
ro BiiCHKOBOTO TPUOYHAy — IPYHTYBAaJIKCS Ha MPUHLHUIAX 1 HOpMaxX MiXKHApPOIHOTO
IpaBa, HaNIpUKIIaJ, BCTaHOBIEHHX [ aa3bky koHBeHI0 1907 p. )KeHeBChbKOIO KOHBEH-
uiero 1929p. 1 psgoM iHIINX MIKHAPOJHO-TIPABOBUX aKTiB.

Hlomo iioro opranizarii i TisUTBHOCTI 0OTOBOPIOBAIKCS Pi3HI MPOMO3HIIIT XapaKTe-
py cyny. Bpemri-perur, He3Baxkaroun Ha Ha3By «BilickkoBuil TpuOyHam, BiH OyB cop-
MOBAHHUH SIK KOJIETIs 31 3MIIIAHUM CKJIaJIOM IIMBUILHUX Ta BIHCHKOBUX OCI0 3 IepeBa-
JKaHHSAM Tepmux. TepMiH «BIHCHKOBUN» Y JaHOMY pa3i HEBO3HAYHO BKa3yBaB Ha
MpeMET CyA0YNHCTBA, TOOTO PEECTP 3TTOYHHIB.
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3YNUHAOYNCH HA TIUTaHHI PO MPUTATHEHHS A0 BiAOBIIaTbHOCTI HAIUCTCHKOL
HimeuyunHU 3a CKO€HI MIXKHAPO/IHI 3JIOYMHU, HIMEIIbKUN aHAIIITHUK MiJKPECITIOE, 110
«cynni y Hropabepr3i He mepeTBOPIOBaIN Cy/ Ha TIOKa30BUH TIpoIiec 3 Hamepe ] BUpi-
LIEHUM pe3ynbTatoM. HaBnaku, poOuiucs BCi 3yCHiuIsl Ajsl BABYSHHS TUTAHHS 1IO/I0
BHHH T4 HEBUHYBATOCTi. BUPOK cymy He 0OpyIIHMBCsl HA HEBHHHUX [6].

oo BipoTiAHOCTI 1HIIKNX BapiaHTIB OpraHi3allil MpOBEACHHS Cyl1y HaJl TOIOBHH-
MH HIMEIbKMUMH BiCHKOBUMH 3JIOYMHIISIMU, TO BOHU Hapsii YU OyJIH MOXIHMBUMU
B 1945 pori. He Oyo mepcnekTHBH IPOBEICHHS TAKOTO CYIy B HEHTpaIbHUX KpaiHax,
nepeayciM Tomy, o mij yac Jpyroi cBiToBoOi BifiHM CIIpaBXHs HEUTpalbHICTh 1 He3a-
IHTEepPEeCOBAHICTh IM He Oysia BIACTHUBOIO, a OTXKE, CYII ITUX KpaiH He Mir OyTH BiIMOBII-
HUM OpPTaHOM PO3CJIiJyBaHHS CIIPaBH TIiTIEPIBCHKUX BaTaxkKiB. BiacyTHicTh y mei
Nepiojl HIMEIBKOTO ypsy Ta HIMEIBKUX CYJ/IiB TAaKOX BUKIIIOYAJIa MOXKIIMBICTD 371-
CHEHHJ MPaBOCY/IS B MICIIEBUX OpTraHax mpaBocyAs. Bes Biaia 3Haxoanmacs B pykax
COIO3HHMX OKyMaliiHUX BiacTel, i Oyno abCONMIOTHO MPUPOIHO, IO CYAOB1 (YHKIIT
3MIIHCHIOBAJIMCS COIO3HOI afMiHicTpariero. B cBoro uepry, miansarae kpuruni Hiopa-
0ep3bKOT0 MIXKHAPOHOTO BIICHKOBOTO TPHOYHATY T€, IO BiH OYB CyIOM post factum,
a PaBOCYJIJIs 3MIHCHIOBAJIOCH BCyeped npuHuumny nullum crimen, nulla poena, sine
lege [7]. Ilpore 3acmyra HropaOep3pkoro TpubyHay came B «HaAMMO3UTHBHOCTI» HOTO
pillieHs, 5Ki, Ha JTyMKY BYEHOTO, € «IPUKJIaJaMH AI€BOCTI MPUPOAHOTrO mpaBa B XX
cTomTTi» [1].

BitunsHsaHi # 3apy0OixHi MpaBO3HABLI HATOJIOIYIOTh HAa IPUHLIUIIOBIN BayKINBOC-
Ti BU3HAUCHHSI TIJICTABH MPUTATHEHHS JI0 MIDKHAPOHOT BiJIIOBIIAIBHOCTI, IEPEIYCIiM
iHTEpIIpeTalii MbKHAPOJHUX 3JI0YMHIB HA 3acajaX MPUPOAHOTO MpaBa, HAa TOMY, IO
MIPUHIMIT «HEMA 37I04YMHY 0€3 MoKapaHHs» PO3YMIEThCS caMe Y IPUPOAHO-TIPABOBOMY
ACTIEKTI, KOJIM HIEeThCS TIPO 3JI0YHH HE y 3aK0Hi, a came y TIpaBi. 3 1IbOTO MPUBOTY OTUH
13 BUCHHUX BHJIUISAE TTOJI0KEHHS BUpOKY HiopHOep3bkoro TpulyHaiy, e npsMo nepen-
0adyeHo, 110 1ei BUPOK € «BUPAKEHHSIM TOr0 MIXXHAPOJHOTO ITpaBa, KOTPE BXKE iICHYBa-
JI0 Ha Yac YTBOPEHHS I[boro TpruOyHaIry», 1 110 TOH, XTO arpeCUBHO, BCYIIEped yKIae-
HUM yrojiaM i1 0e3 ToNepeKeHHsI 3{IHCHIOE Halaj «[IOBUHEH 3HATH, 1110 BUYMHSIE HE
paBoBy cripaBy» [8]. HropaOep3bkuit TpuOyHan y cBoemy CTaryTi BU3HAUUB, IO ...
MiACY/AHI MaJii 3HaTH, 110 YHHATH BCyNeped MKHAPOJHOMY mpaBy» [8].

Y HropHOepr3i cyauinn He POCTO MepeMOKeHUX Y BivHi. [lixcyaHi, sSki Bogogimm
3HAYHOIO BJIAJIOK0 i BUKOPUCTOBYBAJHM ii /Il BYNHEHHS OCOOJIMBO TSDKKUX 3JI0YHHIB,
«MOTJIM OyTH TIOKapaHi, OCKIIBKH BOHU MPOTPaIK BiifHY, ajie Mai MOHECTH MOKapaH-
HS TOMY, 1110 BOHH po3noyand ii» [9].

Teopist i mpakTHKa BUXOISTH 3 TOTO 10 MiKHAPOIHA KPUMiHAJIbHA BiAMOBIAATBHICTE
MO>KE HACTYTIaTH IS QiI3MIHUX 0Ci0 TUTHKH Ha IMiICTaBl BUPOKY CYAY 1 TUTHKH 3a BUH-
HEHHS 3JI0YMHIB, BUUEPIIHE BU3HAYCHHSI IKuX MicTUTh CTaryT HiopaOep3bkoro Tpudy-
HaTy.

Crartsa 6 CraryTy, B sIKili BCTAHOBJICHHI 3JI0YMHHI [1ii, 1[0 TATHYTH 32 COOOK0 1HAH-
BiZlyaJIbHY BiAIOBiJabHICTh, BIIEPIIIE YiTKO BU3HAYAIM 1X CKJIA/I: 37I0YMHH TPOTH MUPY,
L ]
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BiliCHKOBI 3JIOYMHH Ta 37I0YWHH POTH JIFONITHOCTI, BKIIFOUat0dn reHorw . CtaryT cdop-
MYJIOBaB CKJIaJ 3JI0YMHY, [0 TMOPYIIy€e MUp, a caMe: IUIaHyBaHHS, MiJrOTOBKa,
pO3B’s13aHHS 200 BEJACHHS arpeCHUBHOI BiifHM ab0 BifHM, SKa MOPYIIy€E MiXHAPOIHI
JIOTOBOPH, YroJu a0o 3asiBH, a TAKOXK-y4acTh y 3arajbHuX Iu1aHax abo 3mosax [10].

30KkpeMa, 3aXHUCT OCKAPIKyBaB 3IIOYMHHICTH arpecii. AJBOKATH MiJICYAHUX CTBEp-
IDKyBaJli, o 10 nodatky HropHOep3pkoro mporecy Oynu BiACYTHI 3aKOHH, IO J0-
3BOJISUIM MPUTATATH O KPUMiHAJIBHOI BiMOBIAaIBHOCTI KEPIBHUKIB JAEpPKaB 3a
po3B’s3aHHS arpecii i mo, 10 Jpyroi cBiTOBOI BilfHN KOAEH MIKHAPOIHUN MTPAaBOBUI
JOKYyMEHT He Tiepe0auaB BiANOBIAaIbHOCTI 3a MIaHyBaHH, O3B’ I3yBaHHs Ta BEICH-
HS arpeCHUBHOI BIHU. 3aXUCHUK OAHOTO 13 MiICYTHUX BiJl IMCHI BCiX 3aXHCHUKIB 3BEp-
HyBcs 10 TpubyHany 3 MHCEMOBOIO 3a51BOIO, B SIKOMY HAMArascsi JOBECTH, 110 HE iICHY€
3aKOHY, Ha TijicTaBi sikoro Cyy Mir OM CyIUTH TOJIOBHUX BIHCHKOBUX 3704MHIIB [11].
i 3arrepeueHHs BigOyBavCs depe3 3MIIIaHHs MUTaHb PO MPUPOIY HAIliOHAIBHOTO
(onmiel xkpainu) 1 Mi>KHapoaHOTO MpaBa. Ha mell paxyHOK JOCHTbh apryMEHTOBaHO 3a-
MIepeUnB BUIATHUN PaAIHCHKUH IOPHUCT, ydacHUK po3pooku Craryty TpuOyHany:
«AJBOKaT BJIA€, 110 HOMY HEBiZIOMO €JIEMEHTapHE PO3XOUKECHHS B MOHSTTI «3aKOH»,
iCHy[o4Ye B HAIlOHAJIBHOMY 1 MI>KHAPOJHOMY IpaBi. 3akoH B cepi HalliOHAIBHOTO
IpaBa — Iie HaAlIeHUI B HaJlexHy (HopMy, aKT 3akOHOAaB4O1 BiIaau aepkasu. loxo
LFOTO HAIlIOHAJIBHOTO 3aKOHY 1 OyJ0 BHCYHYTE Ha MPOTHUBAry CBaBOJI MOMIIEHCHKOT
Jiep>KaBU IIPOTPECUBHE raciio: «HEMAe 3JI0YMHY, HEMa€ IOKapaHHs 0e3 BKa3iBKU B 3a-
KoHi» [12, c. 34].

3 TOUKH 30py BU3HAYCHHsI Cy0’ €KTIB BIIMOBIJAIILHOCTI MPUHIIMITIOBUMHU € TIPUTTHCH
crarti 7 CTaryTy: «CTaHOBHIIE OOBUHYBauEHUX SIK JIEPKaBHUX KEPIBHUKIB a00 Bi/IO-
BiJIaJIbHUX MOCAZ0BUX OCI0 PI3HUX ACPKABHHUX OPraHiB HE MOXKE PO3IVISAATUCS K
TTiCTaBa IS 1X 3BITFHEHHS BiJl BiIMTOBIATEHOCTI 200 ITOM’ IKIIIEHHST TToKapaHus» [10].
Brepiie y cBiTOBil mpakTUIi el MiAXia BUPIIIy€e MEBHUM YHHOM IPOOIEMY J0CKO-
HAJIOTO IMyHITETY TBOPIIIB arpeCUBHUX BiifH.

Sk 3a3HavaNOCs paHile, TUTBKH 32 MI>KHAPOJIHI 3JIOYUHH, TIEPEITIK SKUX MiCTUTHCS
B CratyTi € BUUepHuM, hizndHa ocoda Moxke OyTH MPUTITHEHA IO MIXKHAPOAHOT KpH-
MiHaJIbHOI BifmoBizampHOCTI. CaMe HasBHICTh CKJIaay MHUX 3JI0YHHIB 1 CITiJ] BBOKATH
MiACTaBOIO AJISl MiXKHAPOAHOI KPUMIHAIBHOI BiIIIOBIAAIBHOCTI.

Taxum gynHOM, MIXKHApOJHE KPUMIHAIIBHE TIepeciliayBanHs (Ppi3udHnX 0cib 3a BUH-
HEHHS 1HIIMX 3I0YMHIB BUKIIIOYEHO. Lle 103B0IIsI€ TOBOPUTH IO Ai10 B MDKHAPOIHOMY
KpUMiHaJIBHOMY TIpaBi MPe3yMIILii HEBUHYBATOCTI Ta HASBHICTh Y MiICYIHOTO MpaBa
Ha 3aXHCT.

VY momrykax mpaBoBoi 0a3u AJsl CBOTO 3aXHMCTy OOBHHYBau€HI HamMaraiucs mpe-
cTaBUTH ceOe B poiTi BUKOHYBada BOJi 1 Haka3iB ['iTiepa, Hamaramwcs 3HATH 3 cebe
O0COOUCTY Bi/MOBIJANBHICTh 32 BYNHEHI HUMH MDKHApPOJHI 3104nHU. Ha 1miit xe 1mo-
31T cTosB 1 3aXucT. Tak, Ha yMKY aJIBOKata OJ{HOTO i3 00BHHYBaueHUX Y HropHOEP3h-
KoMy TpuOyHauti, Haka3 ['iTnepa «0yB UMMOCH 30BCIM IHITUMY, HiXK HaKa3 Oyab-sIKOTO
1HILIOTO KEPiBHUKA, a CaMe aKTOM «HEIOTOPKaHHHM B TIPAaBOBOMY BigHOMIEHHI» [13].
@
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Ha ioro aymky, Hakas ['iTiepa He Biamazgae mif po3yMiHHS TOHSTTS «HAKa3y» Mepe-
6adenoro Crarytom. Ockinbku came CTaTyT 3amepeuye Hakas siK [iICTaBy, 0 BUKIIIO-
gae KpuUMIiHaIBbHE repeciayBanns [13].

V crarti 8 CraryTy BcranosieHo: «Toit (akT, 110 miaACyAHUH AisB 32 PO3MOPSIIKEH-
HSIM ypsily a00 3a HaKa30M HauyaJbHUKA, HE 3BUIBHSE HOTO BiJl BIJAMOBIIAIBHOCTI ...»
[10]. Ueit mpuanmn HropuOepsbkoro CtaryTy OyB 3aCHOBaHWH Ha 3TrayBaHOMY BXKeE
MOTIEPEKSHHI YPSAIB TPhOX JepikaB Bij iMeHi O0’enHanux Hariit BCiM HIMEIbKUM
KOMEH/IaTypaM, OXOPOHH 1 CIIy’KOOBIISIM recraro, 3podiaeHoMy 13 kBitHS 1945 poky,
ne inerbes: «Ypsaau Papsuacskoro Corosy, Cnonmyuenux Ll tarie Amepuku Ta Bennko-
OpuTaHii OMepeIKaI0Th, 0 BOHA BBAKATUMYTH ITI0 BiATIOBINANBHICTE 0€3YMOBHOIO
pu OyIb-SIKUX OOCTaBHUH 1 TaKOIO, BiJI KO HE MOXKHA 3BITBHUTHCS, TIEPEKIIABINY 11 Ha
Oynb-sKi iHII1 Bi1agu a6o ocoom» [ 14, ¢.108]. Tomy Tpubynan y Bupoky Binkunys 3a-
3HAUCHI OCUJIAHHS HiACYIHUX Ta 1X 3aXUCT HA BUKOHAHHS HUMH 3JIOYMHHOIO HaKasy
SIK T1JICTaBY, 10 3BUIBHSE 1X BiJl KpUMiHAJIBHOI BiIIIOB1IaIbHOCTI.

Crix 3a3Ha4nTH, 10 cIpoOa BCTAHOBUTH B MIKHAPOAHOMY TIpaBi HOPMY, PO Te
10 BUKOHAHHS HaKa3y He 3BIIbHSE BiJl KpUMIHAIBHOI BiIIOBITAIBHOCTI, Oyia 3pooiie-
Ha Ha [lapusbkiit MupHii koHdepenii 1919 p., ane He BTiIEHO Y IPAKTHKY.

VY crartax 9-11 Craryty HropaOep3pkoro TpruOyHay Bil3HaY€HO HOPMH PO BH-
3HaHHA Ti€l 4M iHmOi Tpynu abo opraHizaiii 3T0OYMHHOT 1 BCTAHOBIIEHO 3B’SI30K X
3 IHAUBIAyaTIbHOIO KPUMIHATHHOIO BiATOBIMATBHICTIO KOHKPETHUX (Pi3UIHUX OCIO.

Tak, BiITIOBITHO 710 CT. 9 IpH pO3IIIsiIi CIIPaBH 1O OY/Ib-SKOTO WICHY Ti€l YM 1HIIO1
rpymu abo opranizamii TpuOyHan Moxe (B 3B’513Ky 3 Oy/Ib-sIKOIO JTi€F0, 3a siKe Horo Oyre
3aCy/PKEHO) BU3HATH, IO TPpyIia abo OpraHisailisi, WICHOM SKO1 MmiacyIHuil OyB, Oyna
3JI0YMHHOIO opraHizauiero. [Ticns oTpumanHs 00BUHYBaJIBHOTO akTa TprOyHa 3p00HTh
TaKe OTOJIONICHHS, TIPO Te, 110 OOBHHYBAUYEHHS Ma€ HaMip KJIomoTary nepen TpuOyHa-
JIOM TIPO BUHECEHHS YXBaJIH PO BU3HAHHS TAaKOi opraHizamii 3104MHHOI0. Byab-saxuii
YJICH OpraHi3aiii MaTUMe TIPaBo 3BepHYTHCS 10 TpuOyHamy 3a 103BOJIIOM OyTH BHUCITY-
xaHuM TpuOyHauoM 3 MUTaHHS NPO 3JI0YMHHMN XapakTep opraHizauii. TpuOyHnan mae
IIPaBO 33JI0BOJILHUTU 200 BIJIXWIINTH IIe TIPOXaHHs. Y pa3i 3aJI0BOJICHHS TAKOTO TIPO-
xaHHA TpuOyHanm MOXKe BU3HAYUTH, SIKUM YHHOM I1i 0cOOH OyIyTh MpECTaBIIeHi 1 BU-
ciryxadi [ 10]. Baacnigok uporo Bupokom TpuOyHany Oy BU3Ha4€Hi Taki opraHizamii
C (Cyx0a 6e3miexn petixchropepa), CA (mrypmosi 3arorn), CC (BoeHiI30BaHI 0X0-
ponHi popmysanns), HCIAII (Hamionan-couianictuuna HiMelbKa poOiTHIYA IAPTis)
Ta 1HII opraHi3alii, aKi MOBUHHI Oyau OyTH po3(opMoOBaHi MiJl CTPaXoM KpHUMiHaIIb-
HoOro nokapasss [ 15, c. 714].

OnHak y pe3ynbTari JUCKYCil opraHi3aTopu npouecy AidIUN A0 BUCHOBKY, IO
3JIOYMHHI OpTaHi3allii 1me BCi 3arajoM, a JINIIIe TPYIH JIOACH, SKi BiMirpaBaid B HUX
kito4oBy pousib. Tak, mono HCIAII naronomryBanocs: « TpuOyHan oronomrye 3710-
YHUHHOIO B TOMY CEHCI, SIK 1le Bu3HaueHO CTaTyToM, rpyImy, IO CKIAJAAE€ThCS 3 THX
YJICHIB MTOJIITHYHOTO KEPiBHUIITBA, SIKi 001MaH MOCcau, epelliueHi B ONepeIHbO-
My naparpadi (TaM Ha3BaHi OYIIBHUKH PEHXCISIATYHTa, rayIsiiTyHra, KpancisiTyH-
L ]
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ra i OpTCTPyNIEHISIUTYHTa Ta BIAIUIIB [IBOTO amapary), abo THX, sIKi BCTynaiu
B OpraHi3amilo 4u 3ajuIlajnch y Hil, 3HaAI0YH PO T€, [0 BOHA BUKOPUCTOBYBAJIACS
JUISL BAMHEHHS i, BU3HAYCHUX 3JI0YMHHAMH 3TigHO 31 cTarTeto 6 CraryTy, abo THX,
sIKi OyJTM 0COOMCTO 3a/IisIHI K WICHH OpraHi3amii y 31iHCHEeHHI MOMIOHUX 3I0YHHIBY
[16].

JlominpHO Big3HAUNTH, 3TiaHO 3 ctarTi 10 Craryty, TpuOyHan BU3HAE Ty YH iHITY
rpyity abo opraHizaliro 3JI04MHHOI0, KOMIIETEHTHI HalliOHAIbHI OPraHy BIaJn KOXKHOT
3 CTOpIiH, IO MIAMICAIIACS MAIOTh IIPaBO 3aTydaTH J0 CYIy HaIllOHATBHHUX, BIHCHKOBUX
a00 oxynauiiHuX TpUOyHaIIiB 3a MPUHAICKHICTIO 110 1i€i rpynu abo opranizaumii [10].
VY nux BUMaKax 3JIOYMHHUM XapakTep Tpym abo oprasizarii BBa)Ka€ThCs JOBEACHUM
1 He Moke OyTH TiITaHWi 3allepeYCHHIO.

[IpouecyanbHmii MOMEHTOM CTAHOBUTH TAKOXK MpaBo TpulyHamy po3misgaTy crpa-
BH 0Ci0, 0OOBHHYBaueHUX y 3JI0YMHAX, mepeadadeHux ctT. 6 CraryTy, 3a BiICyTHOCTI
00BHHYBaueHHNX, a00 0OBHHYBa4eHUX He OyJ0 po3llykaHo, abo skmo TpuOyHan mo
Oyab-AKiil 3 TIiicTaB BU3HAE 32 HEOOXiHE B IHTEpecax MpaBOCYAs, CIyXaTH CIIPaBy
3a049HO, 110 popmyitoBanocs crarrero 12 (came Tak TpuOyHas HagiMIIOB MO0 OTHO-
r'O 3 TOJIOBHUX T1TJIEPIBCHKUX BaTaXKiB — 3HUKHeHHs Eiixmana. Hanpukinmi dpyroi
CBITOBOI BiifHHM BiH OyB 3aapemTOBaHNI aMepUKAHISIMH 1, HE MAIOUYX MOKJIIMBOCTI ITPH-
XOBaTU CBOIO HaexkHICTh 10 CC, BuaB cede 3a BiiCHKOBOCITYKOOBIIS OJIHIET 3 11 J10-
OpoBOMBIMX MUBI3iH. Po3ymiroun, mo Moke OyTH BUKPHUTHH, YTIK 3 YB SI3HCHHS 1 Y
1950p. nepedpascst 1o Aprentunu [15].

Creniansauii po3ain Craryty HiopaOep3bkoro TpuOyHainy nependadae mporecy-
aNbHi rapanTii Juia ooBuHYBaueHuX [ 10]. Ile: mocTpokoBa nepemada kormii 00BUHYBaIb-
HOTO BUCHOBKY OOBHHYBau€HOMY, ITPABO J1aBaTh Oy/ib-sIKi TIOSICHEHHS 32 3BUHYBa4YCH-
HSIMHU, BUCYHYTUMH IIiJl 4Yac MOIEPEAHbOT0 JONUTY abo B CyAl, IPaBO 3aXUIIATUCS
0co0HCTO 200 3a JOMOMOTOI0 IOPUCKOHCY/IBTA, 8 TAKOXK NMPAaBO BUCYBATH JTOKA3H IS
3aXHCTY 1 [IEPEXPECHOTO JIOMHUTY OYIb-SIKOTO CBIJIKa, SKOTO BUKIIMKAJIO 3BUHYBAaUCHHS.

HropuOep3bkwuii TpuOyHa po3rIsHYB THCSYl JIOKYMEHTIB, qonuTaB O1m3pko 200
CBIiJIKIB (i 11l KiJIbKa COTEHb OYyJIM JOMUTaHI 3a HOro JAopydeHHsM). TpuOyHany Oyiu
TaKOoXX ITO/IaH]1 PEeYOBi JOKa3M, 10 MiATBEPKYBaIU 3JOITHHS OOBHHYBadYyBaHUX.
BaxxnmuBy pons Ha cyai Biairpanu $oTo i Biieo TOKyMEHTH, y TOMY YMCIIi 3HATI CAMUMHU
HanucTaMu. 30kpemMa, Oyiio MpeacTaBIeHO HAIMCTChKI JOKYMEHTAIbHI (IIBMH PO
3HHUIICHHS YexocoBalbKoro cena Jlianne, npo 310unHu ckoenHi B OcBenuimi, MayT-
rayseHi, npo pyinyBaHHs CMOJICHChKa, 3HHIIICHHS 11aM’ ITHUKIB KYJIBTYPH i MECTELITBA,
BilicbKOBI 370umHM B JlarBii, Ta Ykpainu. [IpubnusHo Tinbku Ha TepuTopii YKpainu
B pyiHax nesxanu 714 micT, 28 THCSY cif, 2 MiTBHOHN OyiBesb. 3arajoM MoCTPasKaaio
2 MUTBHOHU OyIWHKIB 1 CIOPYA. Y TOMY YHCII JIUIIE CTIOPYI, TIOB’ SI3aHUX 3 PEITIHHA-
MU KyJIbTaMH, BUSIBHIIOCS 3pyiiHOBaHO Onu3bko 700, cepen Hux 476 uepksu, 53 koc-
ThOJH, 159 cunaror [17]. 3a uac nporecy Oyio miaroroieHo ounbiie 30 Tucsa horo-
KOITii TOKYMEHTIB, CKJIaJIeHO TToHa ] S0 MUTBHOHIB CTOPIHOK JPYyKOBAaHMX MaTepialiB.
TpuOyHan po3risgaB 0OBUHYBadeHHs npoTH 22 ocib [18].

@
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HeoO0xigHO MOTOAUTHCS 3 THM, 1110 TAKWHA JeMOKPATUIHHA XapakTep CyI0BOi Ipo-
LenypH, sika Oyia CTBOpeHa B yMOBax, KOJM PyiHHM Il HE OXOJIONH, HE MOXKE HE BHU-
KJIMKATH [I0BAark 10 CAMOI'0 KOHKPETHOI'O IIPOLIECY €KCIIEPTIB.

3 camMoro moyarky JiJepy HAIMCTCHKUX 3I0YMHIIIB BAABAIMCS 0 PI3HUX IOPUANY-
HUX XUTPOUIIB 1 Ka3yICTUKH, HAMAralourch MOCTABUTH ITiJ] CYMHIB 3aKOHHICTb Cy/I0BO-
T'O PO3MIALY 1 BIACTPOUNTH 1HOTO. BOHM CTBEpKyBaIH, 10 HIOWTO BUCYHYTi 3BUHYBa-
YEeHHS paHille Jie-fope He 3aCTOCOBYBABAIMCH B MIXXHAPOIHOMY TpaBi 1 o0 Li 00BU-
HYBaueHHS 1HKPUMIHYIOTECS IMOCT(AKTYM Ha TiACTaBI MiCIIBOEHHOI YTOIM 1 CTATyTy
MEPEeMOXKIIIB, 110 OyJI0 crIpocToBaHO B X011 HropHOep3bKoro npotiecy. AJe JIeriTHMHICTb
TpuOyHay Oyia He3arepeyHa.

OnHak KOKHOMY HeyTepekeHoMY (haxiBIIEeBi 3p03yMiIo, 110 B cepi Mi>KHAPOTHIX
BiJTHOCHH HE ICHYBAJIO, Ta i HEC MOXKE ICHYBAaTH 3aKOHO/IaBUMX 1HCTAHIIIH, KOMIIETCHTHIX
BHIABATH 3aKOHH TS BCIX JIeprkaB. PexuM MIXKHApOIHUX BiTHOCHH TepeOyBae Ha 30BCIM
THINMX MOJMITHYHMX 1 IPABOBHX BIJHOCHHAX. Y MDXKHAPOAHIH chepi OCHOBHUM JDKEPETIOM
npasa € joroBip. Came ToMy yroay npo 3acHyBaHHS MIKHapOJIHOTO BIliCEKOBOTO TPH-
OyHnauny i iioro CraryTy HaOyBalOTh OCOOJIMBOTO 3HAYECHHS: TYT BIEPILE B Mi>KHAPOIHO-
My aKTi BU3HAYCHI MOPSIOK AISUIBHOCTI MIXKHAPOIAHOI'O CYIYy 1 CKJIaU MIXXHAPOTHUX
3nounHiB. Lli psaku Oymu Harmmcani B 1946 p. Craryti MikHapOIHOTO BiCHKOBOTO
TpuOyHaIy, SIKMi CTBOPIOBABCS HE HA IOPO’KHBOMY MICIIi 1 Ma€ Mil[HY TPaBOBY OCHOBY.

Otxe, y HropaOepr3i Brepire B icTopii, Sk KpUMiHAIbHI 37I0YHHIT, OyJId TTOKapaHi
JeprkaBHI KepIBHUKH, BUHHI B MIATOTOBL, PO3B’s13yBaHHI 1 BeICHH] arpecuBHO BiliHH.
Tyt Bepie B icTopii OyB BTIICHUN B KUTTS IPHHITAIL, 110 CBITYUTD: «ITOKAPAHHS OJI-
HAKOBE sIK Ul KepiBHUKA JepXKaBH, TaK 1 JUIsl OyAb-SKOI0 YNHOBHUKA yPsIOBUX Bi-
JOMCTB; TaK CaMo SIK i T€, 10 BOHM JisJIH 10 PO3MOPSIKEHHIO YPALy a00 BUKOHYBaIU
3JIOYMHHUN HaKa3, HE € MiACTaBOIO 10 3BUTBHEHHS Bifl BiAmoBimamsHOCTI» [19]. Tpuby-
HaJI TiIKPECIIUB, 10 3JI0YMHH MPOTH MI>KHAPOIAHOTO MpaBa CKOIOIOTHCS JIFOIbMH, a HE
abCTpaKTHUMHM KaTeTOPisiMHU, 1 JINIIIE [IITXOM MTOKapaHHs OKPEMHX 0Ci0, [0 CKOIOIOTh
TaKi 3I0YMHH, MOXKYTh OyTH AOTPUMaHI HOPMU MIYKHAPOIAHOTO TpaBa.

1.2. Mexanizm npaxmuunoi peanizayii obsunysawenus niocyonux y Hioprnbepsvkomy
mpubyHani
[Ticnst kpomiTKOi 1 CKPyIyab03HOI pOOOTH, IO TpUBaia Maiike pik, 30 BepecHs —
1 sxoBTH 1946 poky OyB oronomenuii Bupox Hiopubepsbkoro Tpulynany, skuit
OUIBII TOYHO MOSICHUB, 1 YTOYHHB HOPMH MI>)KHAPOIHOTO KPUMIHAIBHOTO MIpaBa, BU-
kianeni B CraryTi HropaOep3bkoro TpuOyHamy. Y HboMy Oyl IMpoaHajizoBaHi 0CHO-
BHI MPUHIIMIIA MI>KHAPOJHOTO MpaBa, MOPyIIeHI HaAUCTChKO0 HiMewunHoro, apry-
MEHTH CTOPIH, JaHa KapTHHA 3JI0YMHHOI AISUIBHOCTI HALIUCTCHKOT AePKABHU IPOTATOM
Oinbm Hixk 12 pokiB icHyBaHHs. ChOTroJHI HOTO BUCHOBKH CTAaHOBIISITH BEJIMYE3HY
BaYKJIMBICTH JIJIsSI BCECBITHBOT ICTOPIi Ta Mi>XKHAPOHOTO IpaBa.

OOBuHYBaueHHs Oyno mpes’ siBeHO 24 ocobam, 2 3 SKHUX MTOCTANIN TEPE CYOM.
PoGept Jleit yHukHYB TiepecitiayBaHHs 3a JOIIOMOTor0 camoryoctsa, ['ycraB Kpym OyB
L ]
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BH3HAHWN HE3JJATHUM TIOCTATH TEPE CyI0M, a Ipoliec mpoTu Maprina bopmana Bif-
OyBcst 3a 1oro BijicyTHOCTI. CyJ1 CKIIaIaBCs 3 YOTUPHOX CYJIIB — IO OJTHOMY BiJ] KOXKHOT
JIepKaBU-TIEPEMOXKHUII — 1 iX 3acTymHUKIB (cTarTs 2 CratyTy HiopHOep36KO0TO TPHOY-
HaJly); PILIEHHs Cyy TpuiManucs OUIbIIICTIO TOJI0CIB HOTO WIEHIB, TAKUM YHHOM, JUIS
BUHECCHHSI OOBHHYBaJILHOTO BUPOKY OyJIM HEOOXiTHI TPH TOJIOCH.

I'pymna oOBMHYBaUiB TakoX BKJIFOYAIIA TTO OJHOMY TIPEJICTaBHUKY Bijl KOXKHOT 3 HO-
tupbox nepxkas (Crarts 4 Cratyty HropuOep3bkoro TpuOyHaty). Anensiis npoTu
pimieHs cymy Oyima HeMoxkiuBa (ctartsa 26 Cratyty HropabOep3pkoro TpubyHany) [20].

OOBUHYBaAJIBHUN aKT CKJIAJIABCS 3 YOTUPHOX OCHOBHUX MO3UIIIH: 1) CIIUTbHUI TUTaH
1 3MOBa 3 METOIO PO3B’sI3aHHS BilHU; 2) 3JI0YWHU MPOTHU MHUPY; 3) BOEHHI 3JI0YHHHU;
4) 31109MHU TTPOTH JFOATHOCTI. [lepmuii myHKT OOBHHYBaYeHHS TOTyBajla aMEPUKaHChKa
CTOpOHA, HACTYTHUI — OpUTAHCHKa, PEIITY JBa PAIsHCHKI 1 paHITy3bKi IOPUCTH PO3-
TTOIUTHIIM 3TiTHO 3 TEPUTOPISAMH, Ha SIKUX YHHIIIACS 3109uHH (CxigHa i 3aximHa €B-
pora).

3JI04MHU TIPOTH JIIOJCTBA CIIPUUMAIUCS SIK HOBEJNa, OB s13aHa 3 MparHeHHsIM
aJanTyBaTH KOHIICIIIIF0 BOEHHHUX 3JI0YHMHIB JI0 YMOB To0anbHOi BiliHU. [l{omo 310-
YUHIB IPOoTH JFoAsHOCTI Cyj1 3asBUB, 1O MOJITUYHI TPOTUBHUKY HAILIMCTIB ITi//[aBa-
Jicsl BOMBCTBAM 1 B3STTIO ITiJ] BapTy Ie JIO BifHM, a TaKOX 3TafiaB y 3B’S3KY 3 UM
Mpo TepeciiayBaHHs €BpeiB. Ane y 3B 3Ky 3 popmyntoBanasM ctatTi 6 CraryTy
Hropuabepsbpkoro TpubyHamy («y 3B’SI3Ky 3 OyIb-SIKIM 3JI0YHHOM, IO T IsATaE FOprC-
nukLii TpudyHany») Cyny Oyino HeoOXiIHO BCTAHOBIIOBATH 3B 30K MK 3I0YMHAMHU
MPOTH JIFOASIHOCTI 1 BICHKOBUMH 3JI04MHAMH a00 arpeCHBHOIO BiifHO. YacTo 1ei
3B’SI30K HE MOXHa OyIlo IOBECTH, OCKIJIBKH Ti UM 1HIII JTisTHHS BimOyBaluCs II€ 10
novarky Biitau [20].

HesBaxaroun Ha pi3Hi CUTYyaIlii B OOBUHYBaJILHOMY aKTi MiACYTHAM iHKPUMIiHYBa-
JI¥ BOEHHI 3JI0YMHH, 37I0YMHH TPOTH MHUPY Ta JIIOACTBA i CTBOPEHHS 3MOBH JJIsI iX CKO-
exns1. KoxxeH ToioBHAN 00BHHYBAY MPAIIOBAB CaMOCTIIHO 3a MPUHITUIIAMH J1JIOBOTO
ciBpoOiTHUIITBA, TOOTO mepen TpuOyHamoM BOHH MajH BHCTYIHTH Y3TOIKEHO, SIK
oJiHa opraizariis. /s koopAuHaILii TXHIX JIil, sik 0yJi0 3a3HaueHO, cTBOpuin KomiteT
TOJIOBHUX OOBHHYBaUiB, BAYKIIMBUMH 3aBJIAHHIMH SKOTO OyJTH 30MpaHHs Ta IMiIrTOTOBKA
JOKa3iB, HacaMIepea JOKYMEHTaJIbHUX Ta MUChMOBUX, Ul MPEACTAaBICHHS 00BUHY-
BaueHp mijgcyaHuM. Lle Oyio HajckianHe 3aBiaHHsl, aJpke MoTpeOyBasio 3acBiIUCHHS
IIPOBUHU YPsIy BEJIUKOI €BPOIIEHCHKOI AepkaBy Ta ii kepiBHUKIB. [[poBeneHa podora
13 3a0e3MneueH s I0Ka30Boi 0a3u it MaiOyTHROro TprOyHaMy 1ana 3MOTy aMepHKaH-
chKoMy 00BHHYBaueBi gonoBicTH npe3uaeHToBi CLIA: «Mu 3a/10KyMEeHTyBaIX HiMEITb-
KHMHU JDKEepeslaMH HallUCTChKY arpeciro, mepeciiyBaHHs i dKOPCTOKICTb 13 TaKoIo ic-
THHHICTIO 1 3 TAKUMU TTOIPOOHUIISIMH, IO HEMOXIIMBO B MalOyTHHOMY BiTITOBIJATBHO
3arepedyBaTH 1i 3JI0YMHU I HEMa€e PU3UKY BUHUKHEHHS cepell HECBIIOMHX JIoneil
JICTEH/IA TIPO MYYCHHIITBO HAIIUCTIBY [19].

Sx Bimomo, B CPCP 2 muctonana 1942 poky Oyna ctBopena Hanzpuyaiina neprxas-
Ha KOMICisl 31 BCTAHOBJICHHS Ta PO3CIiAyBaHHsS HAMCTCHKUX 3JIOYMHIB, siKa 310pana
@
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BeJIMYE3HY KUTbKICTh BUKPUBAIBHUX MaTepiaiB. OKpiM IbOTO, 10 PaITHCHKOI Jleera-
i Ha TIpoLeci HaIXOAWIN i HOBI MaTepiaiH, 3i0paHi MiCLEBIMHU KOMICiSIMH B OKPEMHX
pationax CPCP, Tpodeitai Mmarepianm, 3axorieHi paasHCHKAMH BilicbkaMu. byio po3-
IJISTHYTO TTOHAJT 5 TUCSY JIOKYMEHTIB, ajie BiliOpaHo JUIIIe JISKiTbKa COTeHb HalBaXKITH-
BIIIMX, IO B MTOJAJIBIIIOMY CTaJIO OCHOBOO JJIsi JOpMyBaHHs OOBHHYBauCHHSI.

BaxnuBi mokasu 3i0panu it nepenanu cynoBi ypsau [lomsmi, YexocmoBauumam,
IOrocnagii. Bon Takoxx 3BepHYJIHUCS 10 TOJTOBHUX OOBHHYBAYiB i3 MPOTO3HUIIIEI0 Ha-
MIPaBUTH Ha MPOIIEC TI0 OMHOMY CBOEMY (DaxiBIIO M1 TIPEACTABICHHS Ha Cy/l TOKa3iB
3JI0YMHIB TiTAepiBUiB Ha TXHIX TepuTopisx. ['enepanbuuii npoxypop CPCP minTpumas
1o iHimiatuBy [19], ane OpuTaHCHKUH ypsiJi KATETOPUYHO BUCTYIHMB HE TUIBKU TIPOTH
y4acTi B IPOIIeCi Mpe/ICTaBHUKIB 3a3HaU€HUX KpaiH Sk OOBUHYBadiB, a i HaBITh Y PO
criBpoOITHHKIB KomiTeTy. ToMy BOHM OyJiM MPHUCYTHI Ha MPOIIECi BUKIIOUHO SIK CIO-
crepiraudi. I[IpoBeneno 402 3acimanHs BIpOmOBX 374 IHIB, IO CBITYMIIO BCEOCSIKHY
OLIIHKY J0Ka3aM BUHHU HIMEIbKHX TOJOBHHX 3JI0YMHLIB.

Ha mpormieci nepenbadanocst cyBope TOTpuMaHH MOJI0XKeHb CTaTyTy, 3T1AHO 3 TKUM
IpaBa MiICYTHUX HEe TOBUHHI MopyuryBatucs. OKpiM TOTro, 10 BOHU MaJld MOXKJIMBICTh
03HAOMUTHCS 3 OOBHHYBAJIHHIM BHCHOBKOM HIMEIIBKOIO MOBOIO, iM Oyna HaJaHa
MOXKJIUBICTh OOMpPATH aJlBOKATIB, y TOMY YHCIi 3 HIMIIIB, I1e OyJI0 MpoIeCcCyaJbHUM
3000B’s13aHHsAM Yy HropHOep3pkoMy TpubyHami. CTOpoHH OOBHHYBaYeHHS Ta 3aXUCTY
MaJId OJIHAKOBI IIpaBa MPEICTABIATH AOKa3U, BECTH IIEPEXPECHI JIONUTH, BUCTYIIATH
3 IPOMOBAMH, L0 € 3araJbHOBU3HAHUM IPOLIECYATbHUM ITPABOM.

BaxxmuBuM nporecyalbHIM MOMEHTOM, OCHOBHOIO 1 HEOOX1IHOI0 YMOBOIO CIIpa-
BENTUBOTO po3nisA Ly HIopHOEp3bKOTO TIPOIIECy € IIacHiCTh. AAMiHicTparrist Buaana 60
TUCsY nepernyctok. Cepen rocTeii Oynu KepiBHI Iisivi 3aXiJHUX KpaiH, odinepu coro3-
HUX apMii, CyIi, FOpUCTH, TUCEMEHHUKH, KYPHATICTH, CTEIiadbHO 3alpoIeHi Hi-
MEIbKI TPEJICTABHUKH, PYKUHU JISIKHUX 30UnHIB [21, ¢.19].

Hactymanm mponiecyaarsHIM MOMEHTOM € BIIKPHUTICTH mporiecy. He mependagaio-
Cs1 KOTHOTO 3aKpHUTOTO 3acimanns TpuOyHary. Bei 403 cynoBux 3aciganas Oynu Bij-
KpuTuMH. Bee, o roBopuiii Ha cyii, Mano cTeHorpadyBaTucs, 100 HACTYITHOTO JTHS
00BUHYBAaY1, MiJICyAHI Ta IXHI 3aXMCHUKHA OTPUMYBAJIHA PO3MHU(PPOBaHI MaTepialu.
[Ipouec mpoBOAMBCS OTHOYACHO POCIHCHKOI0, aHIITIHCHKOI0, PpaHITy3bKOIO Ta HiMellb-
KOIO MOBaMHU. Y 3ati 3aciganb Oyso 250 akpeTMTOBaHUX MTPEICTABHUKIB MTPECH U paio,
SIKi MOTUIM TIepeaBaTh IepUIeTii Cyay Ha Bech CBitT [22].

3a nepebiroM nporiecy yBaXXHO CIiJKyBaja MiXHapOHA IPOMAJICHKICTh. Xapak-
TEpHOIO OyJia peakIlist HiMIIiB. 3TiTHO 3 OMMUTYBaHHSM, SIKE TIPOBOAMIO aMEPHKAHCHKE
ynpaBiiHHA iHpOpMaIii, epeBakHa OUTBIIICTh HIMEI[BKOTO HACEJICHHS CTaBUIACs JI0
[poLecy 3 PO3YMIHHAM, BBaXKarOUM HOI0 HMiATOTOBKY Ta IPOBEICHHS CIIPABEAIMBUMU,
a BUHY MiACYyIHUX — He3arnepeuHoro [23].

Ha BiikpHTTi roN10Ba MEpIIOro CYIOBOTO 3acifanHs (wieH Mi>KHapOoIHOTO BiHCHKO-
BOTO TpHuOyHay Bin BennkoOpuraHii) y BCTyITHOMY CIIOBI MIAKPECIUB YHIKaJIbHICTD
Mpolecy i HOro «CycrijibHe 3HAYCHHS JJIsi MUIBHOHIB JIFOJCH Ha BCii 3eMHIN KyIiy.
L ]
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Came TOMy Ha WJIeHaX MIXKHAPOIHOTO Cy/Iy JIe)Kalla BelTnye3Ha BiAIOBi1aibHiCTh. BoHN
MOBHHHI OyJIH «4€CHO 1 CyMJIIHHO BUKOHYBAaTH CBOi 000B’3KH 6e3 OyIb-SIKOrO MOTY-
paHHs, 3T1THO 31 CBAMICHHNMHY MPUHITATIAMHA 3aKOHY 1 IpaBOCYmIsD» [24].

VYrpomoBx miBTOpa IHS 3a4UTyBaId 0OBUHYBaJIbHUN BUCHOBOK. HixTO 3 migcyaHux
BUHHUM ceOe He BU3HaB. Jlume onuH 3asBuB: «Bu3Hato cebe BUHHUM JIMIIE TIEPE
«borom» [23]. Ilpokypop 3 CHIA mporonocuB O6IUCKydy BCTYIIHY TTpoMoBy: «Harri
JOKa3u OyoyTh KaxJIUBHMH, i BU CKaXKeTe, 10 sl T030aBUB Bac CHY. AJie caMe wi il
TIPUMYCHITN 3IPUTHYTUCS BECh CBIT 1 MPU3BEIN JO TOTO, IO KOJKHA ITUB1JII30BaHA JTIO-
JMHA BUCTYIUIIA TPOTH HaUMCTChKoi HiMeuunnmy [22] — 3asBUB BiH, 3BEPTAIOUUCH 10
MDKHApPOIHOI 3T0YMHHOCTI.

binbiie monoBuHM miAcyaHUX Oy 00BUHYBa4eHi 3a 4 MyHKTaMH OOBHHYBAIBHO-
TO aKTy, ane Tinbku [epunr, Pi66entpon, Keiirens, Hons i Heitpar Gynu Bu3HaHi BU-
HHHMH 32 BCiMa CKJIaJaMu 3J109MHaMu. Ta Bce Jk Mipa BiAOBITaIbHOCTI 3ajiexkana He
BiJI I[LOTO, & BiJ] CTyIICHS BUHU JI0 HAWOIIbII BapBAPChKUX 3ac00iB BEJICHHS BIHU
i reHonuay. Tomy 10 cMepTHOI Kapy yepes3 MoBIIIaHHs TpuOyHa 3acyaus 12 ocib, 10
IO )KUTTEBOTO YB’sI3HEHHS — 3 ocobw, 11laxra, [1arena Ta ®pive — BumpasmaHo, a pemira
orpuMany Big 10 10 20 pokiB TIopeMHOTO yB’si3HeHHS. Lle cBiqumiio nmpo crpaseiu-
BiCTh Ta IMOBHY BiJIMOBIIHICTH MPOIIECYATLHUMH HOPMaM.

KonTponbHa pazaa, Iitoun Ha BUKOHAHHS NOJI0KeHb JIonaoHcbkoi yronu i CtatyTy
Bix 8 cepmas 1945 p. i cBo€el qupektuBu Ne 35, po3misHysIa BCi TPOXaHHS PO TIOMUITY-
BaHHs, MOJaHi ii 0OBHMHYBa4yBaHUMH, 3aCy[KEHUMH MIKHAPOJHUM BiCHKOBUM
TpubyHanom y HiopuOepr3i 1 sxoBTHS 1946 p., 4u iXHIMH 3aXHCHUKAMH, BUPILIHIIA
BiIXWJINTH KJIOIIOTAHHS [IPO TOMUIJIYBaHHSI.

B niu Ha 16 x0BTHS 1946 p. BUPOK PO CMEPTHY Kapy Oyino BUKOHAHO. | epuHT He-
3aJJ0BIO JI0 CTPaTH BIABCS 10 CaMOI'yOCTBa.

OxpeMi 00BHHYBaYECHHS BUCYBAJIMCS TAKOXK ITPOTH IMIIEPCHKOTO KaOiHeTy (Ypsay),
kepiBHOTO cKiany HCJIAIL oxopoHHEX 3aroHiB HamioHaI-corliamicTehkoi mapTii (CC),
ciyx0u 6e3nexu (C/I), nepxaBHOT TaeMHOT moumimii (recTarmo), MTYPMOBHX 3arOHIB
HCJAII (CA), I'enepansHoro mrady Ta BepxoBHOro KOMaH/IyBaHHSI HIMELBKIX 30poii-
HUX CHJL

MixnaponHuii BiicbkoBuit TpuOynan y ceoeMy Bupoky yHuKae BU3Ha4eHHsI (hopMaib-
HUX O3HAK, SIKi JJAFOTH ITiACTaBH ISl OOBUHYBAYCHHS 0COOM Y 37I0YMHAX JIMIIIE 3a i1 HAJIeK-
nicte o CC, C/1, CA, HCHAAII uu inmoi opranizauii. Ha npomy dokycyerscst yBara
y ipeamOyiti BUpOKy: «DopMaibHe WISHCTBO He MiNaIae mij Aif0 [bOro pimeHHs [15].

TakuMm 4rHOM HOPSIZA 3 BU3HAYEHHSIM I'PYIl 0Ci0, BUHHMX Y 3JI0YMHAX, HArOJIOIIY-
€ThCSI Ha IHMBIIyalIbHIN BIIMTOBIAAILHOCTI OKPEMUX YJICHIB, SIKI YAHWIIM 3JI0YMHU, Ta
0e3ITiICTAaBHOCTI 3BHHYBAaYCHb Ha aJIpecy 0cCi0, SKi TAKUX 3JI0YNHIB He UnHIIN. OTXKE,
3arepedyBaiacsi aBTOMaTHYHA, KOJIEKTUBHA BiANOBIAAIbHICTh YCIX WICHIB BKa3aHUX
oprasizarfii.

Kpim nisimprOCTI HIOpHOEp3BKOTO TpHOYHATY, SKAW IPUTATAB JI0 BiAIOBIAIEHOC-
Ti KepiBHHKIB HalucTchkoi HiMeuunnu, B 6aratbox KpaiHax Oyiu MpoBeieHi CymoBi
@
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MIPOIIECH Ha SKUX PO3IVIAAAINCS MATAHHS TPUTATHEHHS IO BiAMOBITAIBHOCTI 0¢i0 3a
BYMHEHHS BIHCHKOBUX 3JI0YMHIB 1 3JI0YMHIB POTH JIOASHOCTI. Bupok miporo TpudyHa-
JIy CIIiJl BBaXKaTH HOPMAaTHUBHUM OKYMEHTOM, MDKHapOJHO-IIPABOBUM AKTOM, 1110 MaB
3aKOHHY CHJIY AJISI CyIOBHX 1HCTaHLIN IIUX IepiKaB.

Y Bupoky TpuOyHairy 0yio J0CHTb MEPEKOHIIMBO 1 AETANBHO PO3’ICHEHO, IO 3J10-
YUHU, Yy BYINHEHH] SIKUX OOBUHYBa4yBaIUCS IIICYHI, SIBISIOTh COO0I0 MOPYIICHHS
MDKHApOJHUX JIOTOBOPIB, YKJIaJCHUX 3a y4acTio HiMeuunHu 10 TOTO, SIK Oyiu 31iidcHe-
Hi i mii.

TakuM urHOM, Cy/ HaJ TOJIOBHUMH HAIIMCTCHKUMH 3JIOYMHISIMU OyB MTPOBEICHUN
3 TOTPUMAHHAM BCIX TPOIECyaIbHUX rapanTiil. [1yOmiuHicTh, IIaCHICTD, BITKPHUTICT
CYIOBOTO MPOLECY TPOAEMOHCTPYBAIN TOTPUMaHHS MI>KHAPOAHUX CTaHAAPTIB y ce-
pi 3nificHenHs mpaBocyaus. [1ig yac mporecy CBIT JIi3HABCS MPO JKAXIJIUBI 3JI0YUHH,
pIBHUX SIKMM He Oyio B yciil ictopii mroacTBa. Lle OyB mepexycim cupaBeymuBui
1 00’€KTHBHUH CyIOBHIA IpoLIEC.

BUCHOBKHM

Taxum unHOM, HIopHOEp3bKUii ITpOLIeC YBIHIIIOB B iCTOPIFO, SIK IPOIEC aHTHHAIIMCT-
CHKHUH, aHTHIMITEpialliCTHYHANA Ta aHTUMUTITAapUCTCHKUI. BiH CIIpUSB PO3KPHUTTIO
JOCTOBIpHUX PYWIiHHUX cuil arpecii. MixkHaponHuli BiiCbKOBUH TpuOyHal BUHIC
Bupok He numie HalUCTCHKHUM JIiIepaM, ajie i BCiM TUM CHJIaM, SKi Paruyiad i HUHi
nparHyTh BiiiHU. [Ipunnunu Craryty HropaOep3bkoro TpuOyHaty cTaiu 3arajibHoO-
BH3HAHMMHU MPUHIIMIIAMH MIXKHAPOHOTO MpaBa. B 1ibomy #oro Benude3He 3HaueHHS
JUTSL CY9aCHOCTI.

HropHOep3bkuii iporiec 3aKiiaB MifBAJIMHU MIXKHAPOIHOT KPUMIHAIBHOT FOCTHIIIT
1 IJISTX 0 TIOCTIMHOTO, YHIBEPCATBHOTO 1 He3aJIeKHOTO MiXKHApOTHOTO KpUMiHAIBHO-
ro cyay. Y cr. 6 Craryry HropHOep3bkoro TpubyHairy HaBeJCHO 0a30Be BU3HAYCHHS
KaTeropii «MiXKHAPOJIHI 3TTOUYMHMY» 1 HAJIAaHO X Kiacu(iKalliio: 3JI04UHH TIPOTH MUPY;
BOEHHI 3JI0YMHU Ta 37I0YWHH MIPOTHU JIFOASHOCTI.

[pakTrka TpuOyHairy IeMOHCTpPYE BUCOKY CYCIIbHY 3alliKaBJICHICTh MI>KHAPOIHOT
CHUTBHOTH y IPUTSATHEHHI JI0 BiAMOBIAAIBFHOCTI, @ TOYHIIIE, MyOIiYHOMY TTOKapaHHi
0ci0, BiMOBIAaIbHUX 32 TiSTHHS, 0 TPU3BOAATH 10 TPYOOT0 MOPYLICHHS MPaB JIIOAU-
HU Ta TPOMAJSHWHA, 3aTBEP/KEHUX K HETIOPYIIHI MIHHOCTI MI>KHAPOJAHOTO MPaBo-
MOPSIZIKY Ta iICHYBaHHS JEpKaB, Y CIOCIO, KU 1i IpaBa Ta IHTEPECH JIMILIE PO3BUBAE
Ta 3a0e3neuye peanizaniro. [lepeaycim ictopuyHo-npaBoBe 3HaueHHs HropHOepra
TIOJISITa€ B TOMY, 11O BiH BiOyBCSI.

VY xoni gociikeHHs BU3HAYCHO, 1110 HropHOep3bK1id TpUOyHAI MaB HACII KU JUIs
(hopMyBaHHS MI>XHAPOTHO-TIPABOBOTO MEXaHI3MY IPUTATHEHHS 10 KPUMiHAIBHOI BifI-
MOBIZJATILHOCTI 32 CKOEHHS 3JI0YMHIB, OB’ SI3aHMX 13 MPONaraHolo BiliHH, 30KpeMa Oyia
(haxTruHO Bepmie cpopMoBaHa Ta BU3HAUCHA CYCHiIbHA HEOE3MEUHICTh BOEHHUX
3II0YMHIB, PO3POOJIEHO CKJIA U OUTBIIIOCTI BOEHHHX 3JIOYMHIB Ta BCTAHOBIIEH] JIETepMi-
HYIOUl 03HAKH KPUMiHAJIbHO KapaHOi TIOBEIHKU B KOHTSKCTI TIpOTIaraHu BiHY; 3/1H-

198



Bicuuk Hanionaabnoi akagemii npaBosux nayk Ykpainn Tom 29, Ne 4, 2022
[

CHEHi crpoOr CTBOPEHHS MEXaHi3My MPaKTH4YHOI peaiizaiii Bupoxy MixxHapomHoTO
BiIiICBKOBOTO TpUOYHaITy IIOAO 3JI0YUHIB Yy cdepi nponaranau BiiHu. HiopHOep3bkuit
MIPOIIEC CIIPHUSIB YTBEPIKCHHIO MPOIIaraHAN BIHH SK BOEHHOTO 3JI0YMHY, ITICIIS YOTO
BiI0yBa€ThCS €BONIOLISl OTO IOKTPHHAIBLHOTO BHUPa3y, 3MIHIOKOTHCS TiIXOIHU MI0JI0
BU3HAYEHHS [IIKOJIM, BCTAHOBJICHHS CIIOCOOY i BIANIKOAYBaHHS, HASIBHOCTI IIPUYMHHO-
HACJIITKOBOTO 3B’S3KY HE JIMIIE MiX JisIMH, IO 11eHTU(IKYIOThCS SIK TTponaraHia, Ta
HaCJiIKAMU BOEHHHX Jil, ane i MK XapakTepoM BOEHHHX il (T€HOLHI, AUCKPHUMi-
HaIlisl, BAHHUIIEHHS TOIIIO).

Hesanepeuna 3acimyra HropHOep3bpKoro TpuOyHa y MOJSTaE B TOMY, IO BiH, SIK
Mepiuii B icTopii MUKHAPOAHUNA KPUMIHATBHAN Cy/I, apTyMEHTOBAHO i TIEPEKOHIMBO
JIOBIB BUHY MIJICYTHUX Y CKOEHHI TSDKKUX MDKHAPOTHUX 3JI0YMHIB 1 3aCyHB TOJIOBHIX
HIMEIKUX BICHKOBHUX 3JIOYHMHIIIB. Pa3oM i3 THM, 30CEpeIUBIIUCEH JIHUIIEC HA HIMEIIBKIX
BHUHYBATISAX BIHU 1 BIHCHKOBUX 3JI0YMHIISAX, 11O CYTi BiH OYB CY/IOM IEPEMOXKIIIB HaJl
MIEPEMOXKEHUMH.

MiXXHapOTHO-TIPABOBA BiIIIOBIIATBHICTS MPU3HAETHCS OMHUM 13 3araIbHOBU3HAHUX
MIPUHIIAITIB MIXKHAPOJHOTO TMpaBa, TOOTO MPAKTUYHO BUCTYIIA€ OCHOBOIO 3arajibHOTO
MIX@KHAPOJIHOTO MpaBa 1 Mi>KHAPOHOTO IPABOIIOPSJIKY.

BucHoBKY Ta mpaBoBi mo3utlii Mi>kHapogHOTO TpHOYyHAITy HE MOIJIM HE TTO3HAYH-
THUCS Ha 3MICTI 3araibpHOi Aekiapairii npas jJroauHu 1948 poky, KonBenrlii npo 3axuct
TIpaB JIOMUHU 1 0CHOBHHUX ¢B0OOA 1950 p. 1 MiXkHApOXHHUX TAKTIB MPO MpaBa JTIOIUHA
1966 poxy.

PEKOMEH/JIALIII

HaykoBa miHHICTB JaHOT CTATTI MOJISITA€ B TOMY, 1110 1I€ MIepIIe HAyKOBE OCIiPKEHHS
110 BCTAHOBJICHHIO Ta PO3KPUTTI MPOLECYATbHOIO XapaKTepy MPUTATHEHHS 10 MiX-
HapOAHOI KpUMiHAIBbHOI BiAmoBiganbsHOCTI 32 CraryToM Mi>kKHApOAHOTO BiliCHKOBO-
ro TpuOyHamy, ke MICTUTH OIS 1 OOTOBOPEHHS ICTOPUYHUX 1 HOPMATUBHUX TIPO-
neciB (IpaBOBUX 1 MOJMITUYHUX ), SKi 3aBEPUIIMIINCS TPUTITHEHHSM BHHHHX JI0
BIJITOBIIaJIbHOCTI. Pi3HI KOMIIOHEHTH OCIIPKCHHS KPUTHYHO OILIIHIOIOTHCS Ha Tl
PI3HUX TMONITHYHUX 1 MPABOBUX 3aXO/IiB pearyBaHHS Ha arpeciro 3 ypaxyBaHHSIM TO-
roYyacHMX MOAid. Y JOCHiIKeHH] IpeACTaBIeHNH IopuanyHnii anani3 Hiopabepsbko-
ro MpoIecy, PillIeHHs, BUHECEH] SKUM, BiAIrpaiul BUPIMIAIBHY POJIb Y PO3BUTKY
MIKHApOJHOI'O KPUMiHAIBHOTO MPaBOCYI/s, OCOOIUBO 3 TOYKH 30PYy TOTO, K CYIU
B JIaHWH Yac PO3yMIiOTh BICHKOBI 3JIOUMHU, 3JIOYMHH TTPOTH JIOASHOCTI Ta 3JI0UMH
arpecii. Pe3ynbraTs JOCTiIpKEHHS M IKPECITIOI0TH, [0 KPUMiHAIBHE TIepeCiiyBaHHs
OTpUMYE r100aabHe BUSHAHHSA, CTA€ AOCATHEHHSIM JIIOJCTBA 3arajioM, JEMOHCTPYE
peaKIlifo MiXKHAPOIHOI CITUTBHOTH Ha MPOTHIIPABHI JiSTHHS, BAMHEHI 0CO0aMH TIPOTH
OCHOBOTIOJIOKHUX 3acCaj CUCTEMHU CBITOyCTPOIO Ta MDXXHApOJHOTO Ipasa. Tak, aHa-
J3y0YM HU3KY MIKHAPOJHO-IIPABOBHX aKTiB, MU JJOXOJMMO BHUCHOBKY TIPO T€, IO
3 MOMJIAY NPOLECYaIbHOTO aceKTy, Bupoku HiopaOep3bKkoro TpubyHaiy sBisiOTh
c000I0 He JIUIIE aKTH MPUTATHEHHS 0 BIAMOBIIALHOCTI 32 CKOEHHSI MIKHAPOIHHUX
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3II0YUHIB IPOTH MUPY, JIFOASHOCTI Ta y cdepi mponaranu BiifHA, a i akTH, IKi MaloTh
MpEIoNIIiiiHe 3HAYCHHS U1 HACTYITHUX BUPOKIB MXKHAPOJIHUX TPUOYHATIB, OCKLIb-
K{ BCTQHOBJIIOIOTH OJIHOYACHO 3B’ 130K MMPOTHITPABHOTO JisTHHS 13 CYCIIIJIbHOIO HeOe3-
MIEKOI0, PO3IVISIIAIOUH 11 He SIK HACMiJIOK, a SIK 00 €KT MPOTUIIPABHOTO ITOCSTAaHHS.
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Kcenia IO piisna Cxpunnux

Kageapa xpuminanorozo npasa
Hayionanvnuii opuguunuii ynisepcumem imeni fApocaasa Myapozo
Xapxis, Yxpaina

PO/JOBUM TA BUJIOBUM OB’€EKT [NPUTATHEHHA 3ABIJOMO
HEBHUHHOI'O JO KPUMIHAAbHOI BIAITOBIZJAABHOCTI

AHoOTANiA. YV cmammi winsgxom nepexooy 8i0 3a2anbHO20 00 OKPeMoco 8UOieHO pooo8ull ma
8UO06UIL 00 €EKM KPUMIHAILHO20 NPAgonopyuenns, nepeobauenozo cm. 372 KK Yxpainu, eu-
3HAYEHO 1020 Micye ceped KPUMIHATbHUX NPABONOPYULIeHb NPOMU NPAsocyoos. [l 0ocaeHeHHs
3A3HAYEHOT Memu PO32TAHYMO HAABHI N02A0U w000 NOHAMMS NPABOCYO00s, BUKOPUCHIAHO20
vy Hazei Pozoiny VIII Ocobnueoi yvacmunu KK Ykpainu, sk Haciiook oKpecieno Koo CycnilbHux
BIOHOCUH, AKI BIOHOCAMBCSL 00 POO0BO2O 00 EKMY KPUMIHATLHUX NPABONOPYULEHD NPOMU NPABO-
¢yoos. Ilpoananizosano naaeHi Kiacuikayii u0o8ux 00’ eKmie KPUMIHATbHUX NPABONOPYUEHD
npomMuU nPasocyO0si 8 MeNCAx poo06o2o 00 €Kmy, npu YboMy 3anPONOHOBAHO GIACHY KAACUQI-
Kayito 81008Ux 00 °cxmis. 3anpononosano, a maxodic meopemuiHo ma npaKmuyHo oOIPYHmMo-
B8AHO 000AMKOBe BUOKPEMICHH NIOBUOOBUX 00 €EKMIB 8 MeHcax O0CAI0HeH020 BUO0BO2O
00 ’exmy. Buznaueno, wo niogudosum od ’exkmom znouuny, nepeddauernozo cm. 372 KK Vipainu,
€ CYCninbHi 8IOHOCUHU Y chepi OOMPUMAHHS KOHCIMUMYYIUHUX NPUHYUNIE OILIbHOCMI MA HA-
JIIHCHO20 BUKOHAHHS (DYHKYILL CIOPOHU 008UHYBAUEHHS — OP2AHi8 OI3HAHHS, 00CYO08020 Clli0-
cmea, npoxypamypu. Hazonoweno na akmyanvnocmi po3podku obpanoi npooiemu y 36 513Ky
3 giocymuicmio il cucmemno2o ma 2auboko2o eusuents nicas nputinamms KIIK Ykpainu
v 2012 poyi. Bpaxosyrouu akmugizayito podomu npasooxopoHHUX OPeaHie 3 NPUmMsaeHeHHs. 8U-
HHUX 0oci6 3a cm. 372 KK Vkpainu, npakmuute 3HauenHst O0CHIONCEHHS NOIA2AE Y Meopemuy-
HOMY 3a0e3nedeHti npago3acmocosuoi OiAnbHOCMI, OCKIIbKU 8UOKPEMLEHHS POOO0BUX, BUOOBUX
ma niosuoosux 06 €Kmis NIUBAE HA NPABUTLHY KEALIDIKAYII0 KPUMIHATbHUX NPABONOPYUIEHD
ma 8iOMediCy8anHs1 OAH020 CKAAOY 3MOUUHY 6i0 CYMINCHUX CKAAOI8 KPUMIHAILHUX NPAGONOPYULIEHD
ma Oisinb, AKI He € KpuMiHanbHo-Kapanumu. Ilpu npogedenti 00Cai0NCeH S 3aCMOCOBAHO KOMN-
JIeKC Memoois, 30Kpemd, 1K Memoou Qinocoghcbko2o pieHs, max i eMnipudHi, 3a2aIbHOL0TUHI,
CneyianbHO-I0PUOUYHI Memoou

KarouoBi caoBa: kpuminanvhi npasonopywents npomu npagocyoosi, NpUmsaeHenHs 3a8i00Mo
HEBUHHO20 00 KPUMIHATLHOT 8ION0GI0ANbHOCHI, POO0SULL 00 '€Km, 8U008ULL 00 €Km, NI08UA0BUL
00 ’exm, kaacugixayis 6u0osux od 'ekmie

Kseniya Y. Skrypnyk

Department of Criminal Law
Yaroslav Mudryi National Law University

Kharkiv, Ukraine

THE GENERAL AND SPECIES OBJECT OF ATTRACTING
A DELIBERATELY INNOCENT PERSON TO CRIMINAL
RESPONSIBILITY

Abstract. In the article, by moving from the general to the individual, the generic and species
object of the criminal offense provided by art.372 of the Criminal Code of Ukraine is high-
lighted, and its place among criminal offenses against justice is defined. In order to achieve the
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stated goal, the existing views on the concept of justice, used in the title of Chapter VIII of the
Special part of the Criminal Code of Ukraine, were considered, as a result, the circle of social
relations related to the generic object of criminal offenses against justice was outlined. The
available classifications of specific objects of criminal offenses against justice within the ge-
neric object were analyzed, and an own classification of species objects was proposed. The
additional separation of subspecies objects within the investigated species object is proposed,
as well as theoretically and practically substantiated. It was determined that the subspecies
object of the crime provided by art.372 of the Criminal Code of Ukraine is social relations in
the sphere of compliance with the constitutional principles of activity and the possibility of
proper performance of the functions of the prosecution — bodies of inquiry, pre-trial investiga-
tion, the prosecutor’s office. Emphasis is placed on the urgency of developing the selected
problem in connection with the lack of its systematic and in-depth study after the adoption of
the Criminal Procedural Code of Ukraine in 2012.Taking into account the intensification of the
work of law enforcement agencies to arrest guilty persons under art.372 of the Criminal Code
of Ukraine, the practical significance of the study is in the theoretical provision of law enforce-
ment activities, since the separation of generic, species and subspecies objects affects the correct
qualification of criminal offenses and the separation of a given composition of a crime from
adjacent compositions criminal offenses and acts that are not criminally punishable. When
conducting the research a complex of methods was applied, in particular both philosophical
level methods and empirical, general logic, and special legal methods

Keywords: criminal offenses against justice, attracting a deliberately innocent person to
criminal responsibility, generic object, species object, subspecies object, classification of species
objects

BCTVYII

OO00B’5130K JIepKaBu Ta BCiX ii IHCTUTYLIN — 3a0e3MeYUTH O€3yMOBHE JIOTPUMAaHHS
IIpaB JIFOJUHU HA CTaJii JOCYIOBOTO PO3CIiyBaHHS, CTBOPUTH TaKi MpOIECyaabHi
HOPMH, SIKi B Oy/Ib-sSIKOMY pa3i He 1aJyTh MOKJIMBOCTI IPUTATHYTH JI0 KPUMiHATBHOT
BIJIMOBIIaJTbHOCTI 3aB1IOMO HEBUHHHX 0Ci0, a Y BUITAJIKy TAKOTO IPUTATHEHHS — 3a-
0e3MeunTH TPUTATHEHHS 10 KPUMIHATHHOI BiATIOBIMaTLHOCTI CTY’KOOBHX 0Ci0 opra-
HIB Jli3HAHHS, TOCYIOBOTO CIIIICTBA Ta IPOKYPaTypH.

OpnHi€ro 13 TapaHTild JOTPUMaHHS 000B’SI3KiB OpPTaHiB JIep)KaBHOI BIJAM Ta X TO-
caJI0BUX OCIO JisSTH JIMIIIE Ha MiICTaBi, B MEXaX MOBHOBAYKEHb Ta y CIOCIO, 110 Tepe/i-
Oaueni Koncturymieto ta 3akoHamu Yipainu (4. 2 ¢1.19 Konctutynii Ykpainu), a Takox
JMOTPUMAHHS MPEe3yMIIlii HeBUHYBaTOCTI (cT. 62 Konctutytii Ykpaiau ta ct. 17 KITIK
VYkpaiHu) € BCTAHOBIICHHS] KpUMIHAJILHOT BiJIMIOBIAILHOCTI, 30KpeMa, 3a IPUTATHEHHS
3aBiJOMO HEBUHHOTO JI0 KPUMIiHAIBHOI BiAITOBITAILHOCTI.

Cxknan 3mounny, nependadeHuii crarrero 372 KK Ykpainu, sskoro BCTAaHOBIIOETHCS
KpUMiHaJIbHA BiJIOBIIABHICTh 32 PUTATHEHHS 3aBiJIOMO HEBUHHOTO JI0 KPUMiHAJhb-
HOT BiANIOBIJANBbHOCTI, HE3MIHHUH 3 MOMEHTY MPHUUHATTS 3aKOHY NMPO KPUMIHAIBHY
BignoBiganbHicTs y 2001 p. [leBHOIO Miporo BKa3aHW# CKIIaj 3JI0YMHY HaOyB iHILOTO
HanoBHeHHs Ticis npuiHATTS KIIK Ykpainn y 2012 porri.

[IpoTe onpaltoBaHHSM BUPOKIB CYAIB, SIKi MIiCTAThCS Y €AMHOMY /P KaBHOMY
peectpi cymoBux pimens [ 1] 3a 2013-2022 poxkwu, 3HaiieHo 7 BUPOKIB BKa3aHOi KaTe-
@
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ropii, MOCTAaHOBJIEHUX CyAaMHM IIEPIIOi iHCTaHIi, 3 IKUX — 3 BUIIpaBAYyBaJbHI Ta 4
OOBUHYBAJIBHI.

[Ipu mocmimkeHHI IpoOIeMy MPAaKTHIHOT peaiizamii HopM KPUMiHATBLHOTO 3aKO0-
HOJABCTBA, SIKUMH IepeadadeHa KpUMiHalbHa BiANOBiAaNbHICTE 3a cTrarrero 372 KK
VYkpainu, ciaymHoro Boadaethest nmozumis [1. [1. Aunpyiika, mo mae Miciie Benuka Jia-
TEHTHICTh, B TOMY YHCIIi yMHUCHO MPUXOBaHA, 3JI0YMHIB MIPUTATHEHHS 3aB1IOMO HEBH-
HHUX JI0 KPUMIHAJIBHOI BiJNOBiIaNbHOCTI [2, ¢. 178]. A. B. BopoHII0B HABOIUTH MPH-
KJIaIH, K1 CBITYATH NMPO HETaTUBHY TEHACHIIIO ¥ TIPABO3acTOCYBaHHI, KOJH BimOyBa-
€THCS TIOPYLICHHS MpaB i CBOOOJ JIIOAMHHU 1 TPOMaJsSIHUHA IPOTITOM JOCYIOBOTO
pO3CIiAyBaHHS i OpraHaMu MIPOKypaTypu abo Cyy, IKi HAMaraloThCsI IPUXOBATH SIBHI
MTOMMJIKH CITITYMX MUIIXOM 3MiHH ITPaBOBOT OIIHKK BUMHEHOTO 37104nHy [3, c. 15].

AJie He NuIIe YMHUCHE IPUXOBYBAaHHS Ta IrHOPYBaHHS BKA3aHOTO CKIIaly 3JI0YHHY
€ IPUYMHOIO MIHIMAJTbHOT KIJTbKOCTI BUPOKIB 3a cT. 372 KK Ykpainu. [HIIoro nprauHoro
BOAYa€THCSl HEBMiHHS NPABUJIBHO BUOKPEMHTH CKJIAJ IAHOTO 3JI0YMHY, BAOKPEMHTH Ta
MpOoaHaNi3yBaTH BCi HOTO €IEMEHTH, B TIEPITY Yepry 00’ €KT 3704HHY.

Pazom 3 1M, BUBUEHHS J1aHUX, OMyOJiKoBaHUX Ha odiuiiiHux caiftax Odicy [e-
HepaJbHOTO MPOKypopa [4], perioHanbHUX NpoKyparyp [5; 6], depxaBHoro 6ropo
posciigyBans [7; 8; 9; 10; 11], momo moBiqOMIEHHS PO MiA03pY Ta 3aBEPIICHHS J10-
CYZOBOTO PO3CIIiyBaHHS B aKTyalIbHUX JJISI CyCIIBCTBA KPUMIHATBHUX MPOBAIKEHHIX
npotsiroM 2020-2022 pp. ZO3BOIWIO BiAITYKaTH iH(OPMAIIIIO PO 3aBEPIICHHS OCY-
JIOBOTO PO3CIIiAYBaHHS y 5 KpUMIHAJIBHUX MTPOBAKEHHSX Ta MOBI1IOMIIEHHS MPO M-
03py y 3 npoBaprkeHHsx 3a cT. 372 KK Ykpainu. B Ginbuiocti 3a3HaueHux myOIikamini
nii migo3proBaHuX (0OOBHHYBau€HUX) KBaNi(iKOBaHI 3a CYKyIHICTIO CTaTreid, B TOMY
gucdi i3a ct. 372 KK Ykpainu. BkazaHe cBiTUuTh Mo aKTHBI3ALIO AiSTIBHOCTI IPaBo-
OXOPOHIIIB TIIOI0 BHUSBJICHHS 1 PO3CITiTyBaHHS TaKHMX 3JIOYNHIB SK IPUTATHEHHS 3aBi10-
MO HEBHUHHOTO J0 KPUMiHAIBHOI BiANOBINANBHOCTI, @ TAKOK BUCBiUy€e poOsieMy viT-
KOTO BiAMEKYBaHHS CKJIay 37104nHY, mependaderoro ct. 372 KK Ykpainwu, Big cymixk-
HUX CKJIJIiB 3JI0YHMHIB Ta MPABWILHOCTI KBaTi(iKaIlii Aiif BAHHUX 0Ci0, B TOMY YHCIi
3a CYKYITHICTIO 3 IHIIMMU 3JI0YMHAMHU.

Takum 9MHOM, 3aIIPOTIOHOBAHUH CKJIa]l 3I0YHHY €, 3 OTHOTO OOKY, HEOOX1THUM ISt
3ano00iraHHs NPUTATHEHHS 3aB1JOMO HEBHHYBATHX 0Ci0 10 KpUMiHAIBHOI BiJIOBI1aJIb-
HOCTI, a 3 IHIIOTO, — HE3BUYHHUM Ta PIAKICHUM TS YKpaTHCHKOTO rpaBocynys. Ha Hamry
JyMKY, 116 BH3HAUa€ aKTyaJbHICTh JaHOI MPoOJIeMU Ta ii 3HAYYLIICTh 3 TOYKH 30PY
peautizaiii BKa3aHOT HOPMH Ha MPaKTHUIIL.

OO6pana TeMa ornepeHpO po3podIroBaacs (paxiBIIMU B KpUMiHAJIHLHOMY TpaBi,
TIpoTe GiNbIICTh MpaIlh BiTHOCATBCA 0 paasHCHKUX dacis (M. 1. KopxaHnchkmii
[12], I. C. Bmacos, I. M. TspkkoBa [13]), gacTiHa AOCITIHKEHD IPOBOIMIIACS IO TIPH-
viHaTTs y 2012 poui KIIK Ykpainu (M. 1. Baxanos [14], B. 1. bopucos, B. 1. Tiotto-
rid [15], B. B. Ky3uenos, M. B. Cuitmoki [16], B. M. Bypaiu [17], M. I1. Ixyran
[18], I. M. boxou [18], C. C. Mipomranuenko [20]). Haykosi mpaiti, siki cTocyBaymcs
po0OJIeM MPUTSITHEHHSI HEBUHHOTO 70 KPUMIHAJIBLHOI BiJIOB1IaIBbHOCTI MICIIs
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2012 poky Iy’Ke 9acTo pO3MIsIIain 3a3HaYeHUI CKIIal 37I0YMHY B CYKYITHOCTI 3 1H-
LIMMHU KPUMiHaJTBHUMH PaBONOPYIIEHHSIMHU IPOTH MPABOCYs, HE PUALIISIIN J10-
CTaTHBOI yBaru npoodjaemMam LbOro CKIaLy 3JI04MHY, B TOMY YMCIi ¥ BU3HAYEHHIO PO-
noBoro Ta BugoBoro 06’exra (I1. I1. Anapymko [2], M. B. Illemiteko [21], JI. M. I1a-
mox [22; 23], C. €. dinuk [24], A. O. bano6anogsa [25]).

Jocmimkenns niTepaTypy 040 MpoOiIeM KPpUMiHAIBHOI BiATOBIJaIBbHOCTI 32
KpUMiHAJIbHI IPABOMOPYIIEHHS POTH MPABOCY IS T03BOJIMIIO 3pOOUTH BUCHOBOK PO
Te, 10 Ha JaHW{ MOMEHT B HayIli Ta IPaBO3aCTOCOBYIHN MisUTBHOCTI BiJICYTHE €IUHE
pO3yMiHHS 00 €KTa CKiaay 3104uny, nepegdoadenoro ctr. 372 KK Vkpainu, B Tomy
YHUCII 00CATY CYCHUIBHUX BITHOCHH, 5IKI BXOJSATh JI0 BHJIOBOIO Ta POJOBOIO 00’ €KTY.
BupiueHHs1 BKa3aHOTO MUTAHHS MA€ BaXKJIMBE MPAKTUYHE 3HAUYEHHS, OCKUJIbKU BU3HA-
YeHHS 00’€KTa TaKoTO CKJIaay 3JI0YMHY SK MPUTSATHEHHS 3aBiJJOMO HEBHHHOIO JIO
KPHUMIHAJIBHOI BiIMTOBIAIFHOCTI HATACTh MOMIIMBICTS TIPABMIIBHOI KBaTi(iKaIii 3710-
YHHIB IIUISIXOM BUOKPEMJICHHS HOTO cepell IHIIMX CKJIaIiB KpUMiHAJIbHUX PaBOIIOPY-
IIIeHb, & TAKOXK TPU PO3MEKYBaHHI BiJI HisHb, SKi HE € KPUMIHAITBHO-KapaHUMHL.

Tinpku 9iTKEe pO3yMiHHS Ta YCBIJOMIJICHHS YCiX O3HAK Ta €JIEMEHTIB CKIIdy 3JI0-
4yuHy, iependadeHoro crarrero 372 KK Vipainu, sik €IuHOT miZicTaBu Uik KpUMiHAIb-
HOI BiJIMTOBiTaTbHOCTI, KOMIIEKCHE BU3HAYEHHS 00’ €KTY CKIIAAy 3JI0YMHY HE JTUIIIE 5K
TEOPETHUYHOTO TIOHATTS, aje 1 MPaKTHYHOTO eJIeMEHTa JOCYJOBOTO PO3CIidyBaHHS,
JACTh MOYKJIMBICTH B TIPABO3aCTOCOBHIN AiSUTBHOCTI BUSBIIATH aHi 3T0YNHU, BCTAHOB-
JIOBAaTH BUHHUX 0Ci0, CKEpOBYBaTH OOBHMHYBaJIbHI aKTH 10 CyAy, 1 HAalTOJIOBHIIE,
OTPUMYBATH ITICJISl CYIOBOTO PO3IVISIY €(pEeKTHUBHI Ta pe3yJIbTaTUBHI BUPOKH, K1 3a0e3-
reyaTh NPUHIKI HEB1IBOPOTHOCTI MOKapaHHs yCiX MPUUYETHUX JO HE3aKOHHOTO MpH-
TSATHEHHS HEBUHHHX 0CI0 JI0 KpUMIHAJIBHOI BiJIIIOBIIaIBHOCTI.

1. MATEPIAJIM TA METOAN

[Ipu mpoBeneHHI BIAMOBITHOTO JOCIIKEHHS BUKOPUCTOBYBAJINCA B CYKYITHOCTI SIK
MeTonu Ginoco(ChKOTo piBHSI, TaK i eMITIiPUYHI, 3araTbHOJIOTIYHI, CIIeiaIbHO-I0PH-
JIUYHI METOJIU, OCKUJIbKM KOMIUICKCHE BUBUCHHS ITPOOJIeMU 00’ €KTa 3JI0UMHY MOTPE-
Oy€e 3aCTOCYBaHHS MTUPOKOTO IHCTPYMEHTAPII0 METOIOJIOT 1.

30KkpeMa, miUIsAraB BAKOPUCTAHHIO TIaJIEKTHYHUN METO/I MTiI3HAHHS, SIKUH T03BOJISIE
JOCITITUTH CYCITITIbHI BITHOCHHH, 1[0 CTAHOBIIATH 00’ €KT CKJIaAy KPUMIHAIBHOTO TIpa-
BonopyuieHHs, nependadeHoro ct. 372 KK Ykpainu, sik tuHaMivHe siBUILIE, HOTO 3MiHY
Ta TpaHc(OpPMAIIiIO, & TAKOXK B3aEMO3B’SI30K 3 IHIIMMHU KPUMIHATBHUMHE TIPABOIIOPY-
LICHHSIMHU Ta JiSTHHSMH, K1 HE € KpUMiHAJIbHO-KapaHUMU.

Emmipuyni MeTOIM CTAaHOBHJIM HEOOXIiJIHY CKJIAJIOBY METOOJIOTIT POBEICHOTO
JOCITIIDKEHHS, 0€3 BUKOPUCTAHHS SIKUX HEMOXKITUBO JOCIITUTH iICHYBAaHHS MPAKTUIHO-
IO BTUJICHHSI HOPMATUBHUX MPUIIHCIB y CyI0BO-CIIUiil IPaKTHUIIl, Pe3yIbTaTH SIKOT BiJ10-
OpakeHi y BIAMOBIIHHUX 3BiTaxX CIIJYUX OpPraHiB, OPraHiB MPOKYpaTypu Ta CyJOBIiH
cTaTucTuli. 30KpemMa, METO/ CIOCTEPEKEHHS HiAIAraB BUKOPUCTAHHIO I 300py
HasIBHOT CTaTUCTHYHOT iH(OpMaLIii 1010 3apeecTPOBAHNX KPUMIHATBHUX MPOBAKEHb,
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MTOBIIOMIIEHB TIPO Ti03pY, CKEPOBAHUX JI0 CyAy OOBHHYBAJIBHUX aKTiB, PO3TISTHYTHX
CYZIOM KpHMiHAJIHUX CIPaB, OCKUIBKHM 30ip CTAaTUCTHYHHX JaHUX € HEOOX1THOIO mepe-
JYMOBOO AJIsl IPUKJIaIHOTO 3HAYEHHS JOCIIKEHHS], sIKE IIOBUHHO OyTH 3aCHOBAaHO Ha
MPAaKTUYHIN JisUTBHOCTI MPaBOOXOPOHIIB Ta cyay. Sk Hacainok, Ans dikcanii orpuma-
HOT CTaTHCTHYHOI iH(popMallii 6e3MocepeIHhO BUKOPUCTAHE OMMCAHHS, TOMY IO 0e3
Takoi (hikcarlii HEMOXKJIMBO B TIOAAIBIIIOMY BUBYUTH KUTBKICTh 3apEECTPOBAHUX 3I10-
YHHIB BUBYAEMO]T KaTeropii Ta KiIbKICTh 3aCyIKEHUX 0ci0.

[TopiBHSUTBHO-TIPAaBOBHIA METOM HEOOXITHUI NJIs AKICHOTO MTOPIBHAHHS 00’ €KTIB
CYMDKHHUX Ta KOHKYPYIOUHMX CKJIa/iB KpUMIHAJIBHUX MIPABOMOPYILIEHD IS IX PO3MEK-
yBaHHA (cTarti 364, 365, 366, 372 KK Ykpainn). 3a3Ha4eHe MOpiBHAHHS € HEOOX1THUM
JUTSL IOCTIKEHHST KOJTi3ii Ta KOHKYpEHIIi1 MpaBoOBUX HOPM Ta KBaumiikarii fiit ocio Ha
MIPAKTHIII.

Cepen BUKOPUCTAHUX METOIIB JIOTIKH BUOKPEMITIOIOTHCSI aHAITI3 Ta CHHTE3, a TAKOXK
THAYKIIS Ta ASAYKLIs, SIKi BAKOPUCTOBYBAJIMCS IPU JOCIIIKEHH] 00’ €KTY CKIIaay 3710-
YUHY BiJ OKPEMOTO JI0 3arayibHOTO (Oe3mocepenHii, miIBUA0BHIA, BUIOBUH, POITOBUNL,
3arajbHAN 00’ €KTH 3JI0YMHY) 1 HABIIAKH BiJI 3aTalIbHOTO /IO OKpeMOoro. AOCTparyBaHHs
3aCTOCOBYBAJIOCS IPH (POPMYBaHHI ificaJbHOr0 00pa3y peajbHOCTI — 1/1€aIbHOTO
00’exTy 31m0unny, nepeadadeHoro ct. 372 KK Vkpainu, Ta, B mofganbsiomMy, KOHKpeTH-
3allisl Ta MOJEIIOBaHHS BKa3aHOTO 11€aTbHOTO 00’ €KTY 3JI0YMHY Y NPAKTHYHIH TisuTb-
HOCTI.

Takox 000B’SI3KOBUMH TS 3aCTOCYBAHHS € MDKAMCHUIUTIHAPHI MiIXOAH, a caMe:
TEPMIHOJIOTTYHUH MiJXiJ], 3aCTOCYBAHHS SIKOTO 3yMOBJICHO HEOOXIJHICTIO YTOYHUTH
MOHSATTS, K1 MICTUTh HayKa KPUMIHAJIBHOTO IIpaBa 3317151 OAHO3HAYHOIO PO3YMIiHHS Ta
TIIyMAYeHHs1, & TAKOK CUCTEMHHH M1/IX1]1, 3aCTOCYBaHHS SIKOTO 3yMOBJIEHO 0COOIMBIC-
TIO TOCTIHKCHHS caMe POJOBOTO Ta BHIOBOTO 00’ €KTY 3JI0YMHY, IKHH caM 10 co0i
€ CUCTEMOI0, Ta HOTO MicLIeM cepesl 00’ €KTiB 3II0YMHIB TPOTH MPaBOCYAIS, HEMOKIIU-
BICTIO Ta HEAOIUIBHICTIO HOTO BUBUEHHS OKpeMO 0e3 BpaxyBaHHS 3B’SI3KiB 3 IHIINMU
KpUMiHAJIBHUMU MPABOTIOPYIIEHHIMH Ta B3aralli HOro MicClis B rary3i KpUMiHAJIEHOTO
npasa.

2. PE3VJIBTATU TA OBI'OBOPEHHS

2.1. Pooosuti 06 ’€km npumsieHeHHsl 3a8I00M0O HEGUHHO20 00 KPUMIHATbHOI 8IONOBIOAIbHOCIE
Sk BmyuHo Bu3zHauuB B. S. Tartiif, 00’ €KTOM 3JI09HHY 3aBXIH BUCTYTIA€E T€, IO € CO-
iaJIbHO BXKJIUBUM JJISL CYCITITBHOTO JKUATTS JIFOJIEH. 3II0YMHOM 3aBXKIU 320 FOETh-
Csl pealibHA IIIKOJIa YA CTBOPIOETHCS 3arpo3a il 3amoisiHHs, 1 TOMY IIi I[IHHOCTI T0-
CTaBJICHI 3aKOHOJABCTBOM ITiJT OXOPOHY. | He3Ba)karouu Ha JKBaBY JAMCKYCIiIO, Y HayIl
KPUMIiHAJILHOTO MpaBa 3aJUIIAEThCS TAHYIOUOI0 TOUKA 30PY, 3T1THO 3 SIKOI0 00’ €KTOM
OyIIb-SIKOTO 3JIOYMHY € OXOPOHIOBaHI 3aKOHOM PO KPUMIiHAJIBHY BiAIMOBIHATBHICTD
cycninbHi BigHOCHHH [26, c. 43]. Ha aymxy M. 1. Kopsxanchkoro, 6e3 BU3HAHHS
CYCHUJIBHHUX BIJIHOCHH 00’ €KTOM 3JI0YMHY HEMOXKJIMBO IOSICHUTH CYCIUIBHY HeOe3-
nevHicTh MistHHs [12, ¢. 27]. Sk 00’ €KT 31104MHIB CyCIiIbHI BiTHOCUHU, MOKHA CKa-
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3arw, 3akpimieHi B ¢T. 1 KK Ykpainu, sika, dopmymnrotoun 3aBnanus KK Ykpainn,
MPAKTUYHO MOJIAE TIEPETiK HAHOIBII 3HAYYIIMX CYCITITBHUX BiTHOCHH, 110 OXOPOHSI-
I0THCSl KPUMIHAJIBHUM 3aKOHOM BiJl CYCHUIbHO HeOe3MmeuHux nocsrans [27, ¢. 79].

Hagite moBepxueBuii onrsin 3micty OcobnmBoi yactuau KK Ykpainm gae 3mory
JiiTH BUCHOBKY, 110 y cT. 1 KK Ykpainu nepeniueni ganaexo He Bci 00’ €KTH, siKi 3a0e3-
MeYeHI KPUMiHAJIBHO-TIPABOBOIO OXOPOHOI0. TaK, IOPUANYHUM 3aXHCTOM, KPIiM Iepe-
JIYeHNX, 3a0€3MeUeH] TaKOX CYCHiIbHI BITHOCHHU: MO 3a0€3MEUIyI0Th HOPMAIbHY
JISUTBHICTB IEP’KaBHOTO 1 TPOMAJICBKOTO arapary, a TaKoK anapary yrnpaBJIiHHS ITiJI-
MIPUEMCTB, ycTaHoB Ta opranizauiil (Po3xin XVII «31n0unnn y cdepi cnyx0OoBoi 1i-
SUTBHOCTI Ta TIpodeciitHol MisITFHOCTI, TTOB’3aHOI 3 HAAAHHIM ITYOIITHIX TTOCITYTY);
y cdepi npaBocyaas (Pozmin XVIII «3nounHu npoTu npaBocyazs»); BitHocuHH y cde-
pi BiticekoBoi ciry>x0u (Po3nin XIX «3m04nHU MPOTH BCTAHOBICHOTO MOPSIIKY HECCH-
HS BIFICBKOBOI CITy»0U (BifiCHKOBI 3JI0YMHA)») 1 T. 4. [28, c. 103].

Cripn Bigznauutu no3unito B. 5. Tairist, sikuii Harojouysas, 1m0 3aKOHOJIABEIIb 13
yci€l CyKyITHOCTI O3HAaK, 1110 XapaKTEePU3ye Te UM 1HILE KpUMiHAJIbHE IPABOIIOPYILEHHS,
BUJIUISIE HAMOUTBIN BYKITUBI, 3HAYYII Ta HAWO1IBIIT TUIIOBI, IIIO OTHAKOBO MPUTAMaHHI
BCIM KpUMiHaJIbHUM IPaBOMOPYLICHHIM JaHoro Buay [29, c. §].

VY HayIli KpUMiHAJIBHOTO TIpaBa iCHy€e 0araTo BH3Ha4YeHb 00’ €KTa KPUMIHAIBLHOTO
rpaBomnopymeHHs. 3 Hporo npuBony noromxyemocs 3 O. O. JlynopoBum, sikuii 3a3Ha-
Yae, 110 00’ €KT KPUMiHAJILHOTO MPABOIOPYLIEHHS — L€ TI OXOPOHIOBaH1 KpUMiHAJIBLHUM
3aKOHOM TIPaBOBITHOCHHH, Ha SIKi MTOCATAIOTh KPUMIHAJIBHO TIPOTUIIPABHI JisTHHS Ta
SIKMM B Pe3yJIbTari I[oro 3anofitoerses mkona [30, c. 150]. Came B 06’exT (i Hi y 1m0
1HILIE) SIK CBOEPIIHY MillIeHb BIyYae 0co0a, BUMHAIOUM (HaMaratouuch BAMHUTH) KpH-
MiHaJIbHE MPaBOIIOPYIIIEHHS, X0 II¢ 1 3a00pOHEHO ITiJT 3arpo30t0 mokapaHHs [30, ¢. 146].

VY BITUM3HSHIN Haylll KPUMIHAJILHOTO MpaBa po3po0JIeHa TPUCTYyTIeHEBa Kilach]i-
Karis 00’exTiB 3m0uuny. [1pu knacudikawii 00’ €KTiB 3704MHY 3a «BEPTUKAIIIIO» BHUi-
JISTIOTH 3arajabHUH, pomoBHUil (BUIOBHIA) 1 6e3mocepenHii 00’ extn. s kmacudikartis nae
MOYJIUBICTh BiJIOKPEMIIFOBATH 00’ €KTH 3JI0YHHIB 3 CTYTICHEM CIUJILHOCTI OXOPOHIOBA-
HUX 3aKOHOM BiJIHOCHH, BOHA € JIOTIYHOIO, IPYHTYETHCS Ha CITiBBIAHOIICHHI (iocod-
CHKHUX KaTeropiil «3arajbHOT0», «OCOOIMBOTO» 1 «OKPEMOTO» Ta ITLTKOM BiIIOBITAE
norpedam mpaktuku [28, ¢.107]. Xoua mesiki BU€HI HE OTOHKYIOTHCS 3 TPUPIBHEBUM
MTO/IIIOM 00’ €KTY, JOJAI0YH BUJIOBHI 00’ €KT sIK 000B’SI3KOBUH €leMeHT (30Kpema,
®pomnos €. O. [31] Ta ixmi).

3araibHUM 00’ €KTOM YCiX 3JI0YHHIB € BCSI CYKYIHICTb CYCHIUIBHUX BITHOCHH, 0XO-
POHIOBaHMX HOpPMaMH KpUMiHAJIBHOTO TipaBa [32, ¢. 237]. ToOTo 11e cucTema BCix
00’ €KTIB KpUMIHAIFHO-TIPABOBOI OXOPOHU. 3arajbHUNA 00’ €KT 00’ €IHY€E BUUEPITHE KOJIO
CYCIUIBHUX BiTHOCHUH, B3saTHX Tix oxopoHy KK [33, ¢. 62].

PonoBuM 00’€KTOM € IEBHE KOJIO TOTOXKHUX Y1 OJHOPITHUX 32 CBOEIO COLIIa/IbHOIO
1 CKOHOMIYHO CYTTHO CYCIIJIbHUX BIJIHOCHH, SIKI BHACIIIIOK I[bOTO OXOPOHSIOThHCS
€IMHUM KOMILJIEKCOM B3a€MOIIOB’I3aHUX KPUMIHAJILHO-TIPaBoBUX HOpM [34, c. 108].
@
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PonoBwii 00’ €eKkT ABIISiE COOOKO MEHIII BUCOKWH (ycepenHeH!) piBeHb y3araibHe-
HOCTI CYyCIUIBHUX BIJTHOCHH, SIKi OXOPOHSIFOTHCS] KpUMiHAIBHUM 3aKOHOM. [ pyIryBaHH:
CYCITITFHUX BiTHOCHH 3MIHCHIOETHCS HE JOBUTHHO, a Ha IMIJCTaBl 00’ €KTUBHO ICHYIOUNX
KPHUTEPIiB, Ki 0OyMOBIIOIOTH IX TOTOXKHICTH a00 OIHOPiAHICTh. TakUMU KpUTEPiIMHU
€ Pi3Hi eIEMEHTH CYCHUILHUX BiTHOCHH, SIKi OXOPOHSIFOTHCS, X COIlialibHe TPU3HAYCH-
HS B HUX (Cy0’eKTH ab0 MpeAMETH BiTHOCHH, 3MICT Ta OCOOJNHBICTH COIialIbHOTO
3B’s13Ky). OCHOBOIO 3k Takoi kiacudikalii cycrniJbHUX BiJHOCUH CIPaBEIIMBO BH3HA-
€THCS Ta UM iHIIA cepa aepkaBHOTO a00 TPOMAICHKOTO KHUTTH [35, ¢. 73]. HeoOximHO
TaKOXX 3a3HAYMTH, 1110 BCTAHOBJICHHS POOBOTO 00’ €KTa Ma€ MPUHLIMIIOBE 3HAUYCHHS 1 B
MPaBO3aCTOCOBHIH MPAKTHIIL, TOMY IIIO JIOTIOMArae MpaBUIbHO KBaIi(iKyBaTH 37I04MH
[27, c. 82]. BkaziBKy Ha pofoBHii 00’ €KT 37I0YMHIB HAYACTIIIIe MiCTUTh Ha3Ba PO3ALTY
Oco6muBoi uactunu KK [33, c. 62].

CIyIHOO BHAAEThCS yMKka M. M. KopkaHChKOTo, 110 He BUKIHKAE B OLIBIIOCTI
BUMAJIKIB TPYAHOILIB BUSBICHHS POIOBOTO 00’ €KTY MOCATAHHS, OCKIJIBKH SIKILIO CTPYK-
Typy KpUMiHAJIHHOTO 3aKOHO/IABCTBA Y IIbOMY BiJHOIIEHHI BUTPUMATH, TO B Haylli
KPUMiHAJIBHOTO [TpaBa MOYKHA 3aKPIUTH aJpecoBaHe MPAKTHILII IPABHUJIIO: TisTHHSA, PO3-
MileHi B ojHii niasi (po3auti) KK, mocsiratoTs Ha 0iMH 1 TOM e pooBHii 00’ ekt [12,
c. 205].

Taxk, pozainom XVIII OcobnuBoi yactTunu KpuMinainsHOTO KofiekCy YKpaiHu BCTa-
HOBJTIOETHCS KpUMiHAJbHA BiAMOBINATBHICTE 32 KpUMIHATIBHI MPABOTIOPYIIICHHS ITPOTH
npaBocynns (ct.ct. 371-400-1 KK Ykpainn). [Ipore Maroun po3ymiHHS 100 3arajibHOT
00CsATy POZI0BOTO 00’ €KTY y BUIIISII MPABOCY/JISL, CEPEll HAYKOBIIIB JTUCKYCIHHUM 3a-
JIMILIAETHCS HOTo 3MICTOBHE HAIIOBHEHHS.

VY nepury depry, ciiij norogutucs 3 Aymkoro M. [. BakaHoBa, 110 3aKOHOIaBEIlb,
noeaaytoun B Po3aim VIII OcobmmBoi wactnan KK (1960) meBHy rpyIry 3709UHIB 3a
POAOBHUM 00’€KTOM, 30BCIM HE CTaBHMB 3a METY B HallMEHYBaHHI pO31ily «3M0YHHU
MIPOTH MIPABOCYA) AATH TOYHE BU3HAYEHHS BKIIOYEHUX J0 HEi 3mounHiB [14, c. 4].
AHaJNOTIYHO 3aKOHOJIaBeIlh MIParHyB MpoaeMoHcTpyBaTu B Ha3Bi Po3mimy XVIII Oco-
6mmBoi yactuan KK Ykpainn 2001 poky BCi 3M04MHH, SIKi MOCSTAIOTh HA TisUTBHICTD
CyIly TIpH 3[IiCHEHHI HUM IIPaBOCY/JIS BCIX OPTaHiB, SKi CHPUSAIOTH IIJISIXOM CYJOYHH-
CTBa 3/1HCHEHHIO CYIOM HOro (yHKIi, a TAaKOXK OpraHiB, SKi 3a0e3MeuyoTh BUKOHAH-
HS CYIOBHX pimreHs [ 16, c. 55]. Xoua cepeq HayKOBIIIB HEOJHOPA30BO BHCIOBIIOBAIIH-
sl AYMKH 100 3MIHM YM YTOUHEHHS Ha3BU LOr0 po3aity KpumiHaabHOTo Kogexcy
(3okpema, B. M. Bypuin [17], M. B. lleniteko [36], JI. M. ITamox [37]).

Bomnouac ciin 3a3naunty, mo O. B. AHIpymiKo BBaXkae, M0 YMHHA MITyYHA 3a-
KOHOJIaBYa KOHCTPYKIISI PO3ALTY MPO 3JIIOYMHU MPOTH MPABOCYAS CIIOHYKAE YUCHHX
BITHaXOAUTH KOMITPOMICHI, PO3IITHPEHI, ajie, IT0 CyTi, HEJIOT19Hi, BU3HAYCHHS 3JI0YNHIB
MIPOTH MPaBOCYAs, Tak 1 ix kmacudikauii [38, c. 220].

MoskHa BUAUTUTH HACTYITHI MIXOU IO PO3YMIHHS POJIOBOTO 00’ €KTY KPUMiHAIb-
HUX IPaBONOPYLICHb NPOTH IPABOCYAIS, B TOMY YHCII Yepe3 TIIyMaueHHSI CaMOro
MOHSATTS «IIPABOCYIIS».
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Ille I. C. Brmacos ta I. M. TsxkoBa 3a3Hadaid, 0 POAOBHM 00’ €KTOM 3JIOUMHIB
MIPOTH MPABOCYIAS € AisUIBHICTD 13 3MIHCHEHHS 3a7a4 IPaBOCYA/s YIIOBHOBOKCHUMHU
Ha Te opranamu [ 13, ¢. 27]. Bona Bximrodae B ceOe TiSIBHICTE Cydy, KW BiAIpaBIIse
MpaBoOCyAis, IPOTE HE BUUEpNyeThes Hero [13, c. 29].

CXO0XKMM YHHOM POJIOBUI 00’ €KT 3JI0UMHIB, po3MimieHuX y po3aiiai X VIII Ocobnu-
Boi yactnau KK VYkpainn, suznadennii JI. M. Ilamox, K AisSUTBHICTB TT0 3A1MCHEHHIO
CY[IOYMHCTBA Ta BUKOHAHHIO CYJOBHUX PIllIeHb SIK TaKy, 0 BignoBigae Koncrurymii Ta
3aKkoHaM Ykpainu [22, ¢.452].

[Ipote, Ha IyMKY, BUKJIaJIEHY Y HaBUYJILHOMY MOCIOHUKY 3a pepakuiero B. 1. bopu-
coBa Ta B. . TroTrorina, pomoBuM 00’ €KTOM 3rafaHuX 3J0YUHIB, € CYCITUIbHI BiTHOCH-
HH, 1110 320€3Me4yI0Th HOpMaJIbHY, PEIIaMEHTOBAHY 3aKOHOAABCTBOM JiSUIBHICTD CyRy
1 OpraiB, siKi #OMy CHpPHSIOTh, [0 peaizailii 3aBaanb i e y cdepi 3aiicHEHHS
npaBocyans [15, c. 7-8]. CXoXkuM 4MHOM BU3HAYAIOTh POJIOBHUI 00’ €KT 3I0YMHIB TIPO-
tn paBocynns A. B. Boponnos [39, ¢. 271] ta C. €. [linuk [24, c. 757].

Xoua MoCHIIaHHS PI3HUX aBTOPIB A0 POPMYITIOBAaHHS «HOpPMaJbHA AiSUTbHICTEY BU-
JAETHCS HE 30BCIM CITYIIHUM, OCKIUJIBKU MiSTTBHICTD JIep)KaBHUX IHCTUTYIIIM MTOBUHHA
OyTH BHU3HAYCHA 3aKOHOM Ta 3/ICHIOBATUCS BIIIIOBIIHO JIO HHOTO, @ HE OYTH IIPOCTO
HOPMaJIbHOIO, TOOTO TaKol0, sIka HE Ma€ BiIXWJICHD BiJl HOPMH, BiITOBITA€ 3araabHO-
MPUHHATUM HOpMaM, YCTaHOBJIEHUMM BUMoOTraM, 3Budaiinuii [40].

[IpoananizyBaBIy BiIMIHHOCTI 3a3HAYCHUX MTO3HITIH, ITOTOIKYEMOCS 3 TTO3HITIEI0
M. B. IlleniTbKa, 110 pooBUM 00’ €KTOM 3raJaHol IPyIH 3JI0YMHIB BUCTYAIOTh CyC-
MiTBHI BiIHOCHHU y cdepi 3a0e3neueHHs 3aiiicHeHHs npaBocyas [41, c. 318]. [lpu
LIbOMY TEPMiH «3a0€3MeUeHHs» BKa3ye Ha PEryJISTUBHY Ta OXOPOHHY (YHKLIIO IIpaBa,
a «3IifiCHEeHHs» BigoOpaskae MeBHY TMHAMIKY AisTIbHOCTI CyIOBHX OpTaHiB Ta OPTaHiB,
SIKi CIPHUSIOTH TIpaBocyaio [41, ¢. 317].

[Ipote HeoOXiMHO MOBEPHYTHCS 10 CAMOTO MOHSTTS IIPABOCY/IS, SIKE BUKOPHCTOBY-
€THCS B HayIll Y pi3HUX 3HaueHHsX. Jleski BueHi (Bxe 3ramysani B. 1. bopucos, B. 1. Tio-
tiorig, M. B. Uleniteko, 1. O. banobanosa) po3nisfatoTe NpaBoCyas y IIHPOKOMY Ta
By3bKOMY 3HaueHHi. Xoua, Hanpukiaia, C. €. [liuK He MOro/KY€EThCS 3 MM, BBAKAIOUH,
L0 MOHSATTS «IIPABOCYIISH IOBUHHO MAaTH OAHE 3HAYCHHS, 1 HEIOPEUHUM € PO3ILUPEHE
PO3yMIHHSI TIPABOCYIUIS JIMIIIC HA MMiJICTaBl 00’ €JHAHHS y KPUMIiHAJILHOMY 3aKOHOIaBCTBI
B OTHOMY PO3LUII HOPM, IO BCTAHOBJIOIOTH BiATIOBITaTBHICTE 32 3JIOYMHH, 10 BIYMHIO-
I0TBCSI OpraHaMM IPaBOCYIAS Ta 0CO0aMH, SIKi CIIPUSIOTH Horo 3aidcHeHH o [24, ¢. 757].
BBaxkaemo mpu 1ibomy, 1110 HE MOYKHa OMUHYTH yBaroro Toi akT, mo B KK Yipainu mo-
HATTS TIPABOCYSI BHKOPHCTOBYETHCS B OUIBII MIMPOKOMY po3yMiHHI. Taka mo3witis 3a-
KOHOJIABLISl € LILIKOM OOTPyHTOBAHOIO, OCKLUIBKH OPTaHu JOCYA0BOTO PO3CITiLyBaHHSI, Op-
TaHW, SKi BAKOHYIOTh BUPOKH Ta PIIIICHHS CyITy Ta 1HIII Cy0’ €KTH, 10 IPUHAMAIOTh YIacTh
y IPOBA/KEHH IO CIIPaBi, € YACTUHOIO MEXaHi3My CYJJOUYMHCTBA, BOHH 3a0€3M1eUyI0Th HOro
(dyHKIioHYBaHHs 200 € HEBiJI'€MHOIO YaCTHHOIO IIOTO MexaHi3My [25, c. 678].

VY By3bKOMY 3HAu€HHI HIiJ MPaBOCYIASIM PO3YMiIOTh PEIJIaMEHTOBAaHY 3aKOHOM
(dhopMy IisUTBHOCTI Cyay MO PO3MISIAY 1 BUPILICHHIO LIMBIIBHUX, TOCMIOAAPCHKHX, a/IMi-
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HICTpaTUBHUX, KPUMIHATHHUX CIIPaB, a TAKOXK CIIPaB PO aaMiHICTPaTHBHI ITPaBOTIO-
pyuenss. [IpoTe y kpuMiHaIbHOMY MpaBi MOHSATTIO MPaBOCYAAsl HAAAETHCS OibII
ITUPOKE 3HAYCHHS 1 IMiT HUM PO3yMIIOTh HE TUTBKH CIICU(ITHY iSUTHHICTH CYIy I10
PO3MISAAY BHILE3TaJlaHuX CIpaB, a i MisJIbHICTD OPTraHiB Ta YCTAHOB, SIKi CIIPHUSIOTH
HOMy y LIbOMY: OpraHiB Jli3HAHHS, JJOCY/IOBOTO CIiZICTBA, MPOKYpaTypH, YCTAHOB, SIKi
BHUKOHYIOTH PIIICHHS Cyay, 10 HaOpaiy 3aKOHHOT CHJIM, @ TAKOX JiSUIbHICTh OKPEMHX
0ci0, yIOBHOBa)KEHUX 3aKOHOM Ha Y4aCTh y CYIOYHHCTBI, — 3aXMCHHKIB, TIPE/ICTABHU-
KiB 0COOM TI0 HaJIaHHIO MTPABOBOI TOTIOMOTH, CYAOBHX €KCIepTiB ToImo [15, ¢. 7-8].

O. . 3asicko, po3mIgaarouy IPaBOCYAIs K 00’ €KT KPUMiHAIBHO-IIPABOBOT 0XOPO-
HU, HAJIa€ y3arajJbHeHe BU3HAYCHHSI K crielu(iuyHOol AisTIbHOCTI Cy1y 3 pO3IIIsLY IU-
BUTbHUX, KPUMiHAJBHUX, TOCTIOIAPCHKUX, aIMIHICTPAaTUBHUX CIIPaB, a TAKOXK (DYHKITI-
OHYBaHHS 1HIIUX OPTaHiB i 0Ci0, SIKi CIPHUSAIOTH AiSUTBHOCTI CY/y 3 BiIPaBICHHS PaBO-
cyis (OpraH# Jli3HaHHS, JTOCYJJ0BOTO CITIZICTBA, IPOKYPaTypa, yCTAaHOBH, SIKi BAKOHYIOTH
pileHHs cyny, o Habpay 3aKOHHOI CHJIM, 3aXMCHHUKH, TPEACTAaBHUKHA OCOOH 3 HaJlaH-
Hsl TIPABOBOT JIOIIOMOTH, CY/IOBI €KCIIEPTH TOIIO), METOFO SIKOT € JOCSTHEHHS CIpaBe-
JMBOCTI, PO3B’sI3aHHS KOH(IIIKTY, 3aXHCT MIPaB Ta CBOOO JFOIUHH, FOPUANIHUX OCI0,
nepxkasu [42, c. 103].

3acmyroBye Ha yBary aymka M. B. llleniTbKa, 1110 TOHATTS «IIPABOCYAJIS» Ta «CY-
JOYMHCTBO» 30iratoThes 3a popmoto, ockinbku B unHHOMY KIIK Vkpainu mig yac
OKPECJICHHA 3aBAaHb KPUMIHAJIBHOIO CYIOYMHCTBA I103HAUYEHO AISJIbHICTD HE JIMIIE
Cyoy, a i IisUIBHICTB IPOKYpOpa, cliadoro Ta oprany AizHanus. Otxe, 3a KIIK Vkpa-
THM 1X JISUTBHICTB ITOB’sI3aHa CIIen(IYHOI0 METOO Ta PO3IVISLIAETHCS pa3oMm [43, ¢. 20].

[lizcymoByrOuM BUKJIaCHE, IPUXOJUMO O BUCHOBKY, 1110 POAOBHIA 00’ €KT KPUMi-
HAJBHUX MPaBOMOPYIIEHb MIPOTH MPABOCYAS OXOILTIOE CYKYIHICTh 00’ €KTiB, Ha fKi
Bi10yBarOTHCSI TTOCSATAHHS TP BYNHEHHI KPUMIHATBHIX IMPABOTIOPYIIEHbB, SIKi MiCTATh-
cs1 y Poznini XVII OcobnmBoi uactuan KK Ykpainu, Ta sBisie co0010 CycHinpHi Bia-
HOCHHU Y cdepi 3a0e3meueHHs 3MHCHEHHS TPaBOCYIIsl 0e3M0cepeIHhO CYI0M, TIPO-
KypaTypolo, OpraHaMu, SIKUMHU 31HCHIOIOTbCS li3HaHHS, JOCY0BE CIIiZICTBO, BUKOHAH-
HsI CYIOBUX pillleHb Ta iHIIMM YHHOM 3a0e3nedyeThcsl QYyHKIIOHYBaHHS CUCTEMHU
IIPaBOCYIsl, a TAKOXK aJIBOKATYPOIO.

2.2. Buooguii ma nioguoosuii 00 ’ekm npumsieHeHHs 3a8i00M0 HeBUHHO20 00 KPUMIHAIb-
HOI 6i0nosioanbHoCmi

BusHadeHHs poioBOT0 00’ €KTa KPUMIHAJIBHUX MPABOMOPYIICHb IPOTH MPABOCYIIS
BiOMBae 0araToMaHITHICTh CYyCIUIBHUX BiTHOCHH, SIKi HUM OXOILTIOIOTHCS, IO,
y CBOIO 4epry, OOIPyHTOBYE TOUIIBHICTE BHOKPEMIICHHSI B MeXax Iiei cdepu cyc-
MMUJIBHUX BiTHOCHH ORI BY3bKOi 32 0OCATOM TPYITH BiTHOCHH — BHIOBOTO 00’ €KTa
[44, c. 175].

Cuij1 3ayBa)KHTH, 11O JOIUIbHICTH BHOKPEMIICHHS MTOPST i3 POJIOBUM 00’ €KTOM BH-
JIOBOTO 200 MiATrpynoBoro 00’ ekTy 3ampononoBaHo e €. O. OponoBuM y pasi, SKIIO0
BCEPEIMHI BEJIMKOI ITPYNH CHOPITHEHUX CYCIIIBHUX BiIHOCHH, SKi 3aCIyTOBYIOThH
L ]
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€IUHO1, KOMIUIEKCHOI KPUMIHAIHHO-TIPABOBOI OXOPOHH, MOXHA PO3PI3HUTH O1IBIIT
BY3bKIi Iy BiIHOCHH, K1 BiJOOpakalOTh OJMH 1 TOM caMHil iHTepec YYacHHUKIB IIHX
BiTHOCHH a00 X BUPaKarOTh JESIKi TICHO B3a€EMOITOB’s13aHi iHTEPECH OTHOTO H TOTO
camoro o0’ekra [31, ¢. 203-204].

Pasom 3 numMm, Ha aymky B. S, Taris, Bka3zaHa pekoMeH Iallis Ma€ MPaKTUYHE 3Ha-
YeHHS 1 Moe OyTH BUKOPUCTAHA IPH TTOOY/I0B1 CHCTEMH Ti€l UM 1HIIOI TPyIH 37I09HHIB
3 METOI CHUCTEMaTH3allil 3 ypaxyBaHHIM iX Oe3rnocepenHix 00’ extiB. OpHaK BOHA HE
TTIOBUHHA CYTIEPEUYUTH TPUCTYIIEHEBIH Kiracudikarlii 00’ €KTiB — HaBMaKW, BOHA MOXKE
ICHYBaTHU TUTBKH B 1l MEXaX y IIJISIX 3°sICYBaHHS TPYII CyCHUIBHUX BiTHOCHH, 110 BXOASTD
Yy pomoBHii 00’ €KT, 1 TOOYIOBM HAYKOBO1 CHCTEMHU OKPEMUX 3JI0YHHIB, AKi ITOCATAIOTH
Ha OJIMH 1 TOW camuii poioBuii 00’ €ekT [26, c. 146].

Ipu npomy, sk 3ayBaxuB M. 1. KopxaHChKuii, aHAi3 YMHHOTO 3aKOHOIABCTBA
JEMOHCTPYE, 0 KOKHUI POJOBHUN 00’ €KT OCSTaHHS Mae OOMEKEeHY KiJIbKiCTh BHJIO-
BUX. BecTaHoBIEHHS pogoBOi MPHUHAIEKHOCTI 00’ €KTa IEBHOTO BHUIY, SIK 1 3HAHHS BU-
JOBHUX 00’€KTIB TIEBHOTO POJY, € OCHOBOIO JUIS BHUSIBICHHS 0€3M0CEPEIHBOTO 00’ €KTY
nocsiradus [12, ¢. 206-207].

Ha nymky 1. M. Bokoua, 3a3Bn4aii, BUJICHHS BUIOBOTO 00’ €KTa 3JI04HMHY B YKpa-
{HI IEBHUM YHHOM MOYKe OyTH ITOCTaBIIEHE i CyMHIB, OCcKiTbkH OcoOIMBa YacTHHA
yuaHOoro KK mopinena nuiie Ha po3iim, siKi, K BiJIOMO, BUIIUISIFOTHCS 3aKOHO/IaBIIEM
3 ypaxyBaHHSM POAOBOTO 00’€KTa 3JI0UMHIB, IO Y HhOMY Iependadeni. OmxHak 3 Ha-
BYAIEHOIO METOIO BHOKPEMJICHHS BUIOBOTO 00’ €KTa € HA/I3BUYaifHO KOPUCHUM, OCK1JIb-
KH JIOTIOMAara€e KOMIUIEKCHO OXapaKTepH3yBaTH Ti CYyCIUIbHI BiTHOCHHH, SIKi TOCTaBIIE-
Hi TIi1 OXOPOHY BiJIMOBiTHOTO BUY 3704nHiB. [19, ¢. 307-308].

3 BKa3aHOIO MMO3ULIEI0 MOYKHA IOTOAUTUCS YACTKOBO, OCKUIBKH BaXKJIIMBICTH BUII-
JICHHS BHJIOBOTO 00’€KTa Ma€ He JIMIIEC HaB4yajbHE, ajie i HeaOuske MPaKTUYHE 3Ha-
YeHHs 7Sl TpaBHIIbHOI KBamidikamii 3mounHiB. TyT nopeuHum Oyae 3BEpHYTHCS 10
3arajibHUX MOHATH Kiacugikaiii. Ha nymky O. C. AnamoBoi, kiacudikaiiis B npasi — 1ie
kiacudikarlis, 3aCHOBaHa Ha pealbHUX I'POMAJCHKUX CTOCYHKaX, CKOPEKTOBaHa
Cy0’€EKTHBHUM PO3CYJIOM 3aKOHOJaBIls. 3BUUAHO, yci Kiacudikailii He mo30aBieH1
Cy0’EKTUBHOCTI, TOH e BHOIp OCHOBH KJacHuQiKaIlii, 3peIIToro, 3a71eKATh BiJl ITO3HIII1
nociigauka [45, ¢. 22].

Byayun Bumom mopiny, kmacudikariis sk MpoAayKT KiacudikariitHoi poboTu mif-
KOPSIETHCSI yCIM HOTO IpaBUiiaM, PO3pOOIEHUM JIOTiKOI0. 3BEpTalourCh 10 Kiacugika-
11, CIiI JOTPUMYBATHUCh HACTYITHHX TPaBIII: 1) CIIBMIpHICTh MOILTY: 00’ €M MOIiIb-
HOTO TIOHSITTS Ma€ JIOPIBHIOBATH CyMi 00’ €MiB YJICHIB TOALUTY; 2) MO TOBUHEH POOH-
THCSI TUTBKY 32 OJIHIEIO IT1JICTABOK0, HE MOXKHA B Tpolieci kiacudikamii qomyckaru
MIIMIHY TACTaBH MOAUTY; 3) WISHU MOy MOBUHHI BUKJIIOUATH OJWH OIHE; 4) ITOILT
Mae OyTu Oe3nepepBHUM, HE MOXKHA POOUTH CKauKu B mofini [45, c. 22].

Orxe, AeTalbHa Ta Oe3nepepBHa Kinacudikailisi 00’€KkTa KPUMIHAIBHOTO MPaBO-
MOpYIIEHHS Mae Oe3nepevHe TEOPETUYHE Ta HaBUAJIbHE 3HAUEHHS, 4 TAKOXK 1 IPAKTHY-
HY UIHHICTB SIK JJI51 3aKOHOJABYOTO OPraHy, TakK i AJIsl MPaBo3acTOCOBYMX OpPraHiB s
@
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YITKOTO 1 OMHO3HAYHOTO BU3HAYEHHS MICILsl IEBHOTO 3JI0YMHY y CHCTEMi KOOPIMHAT
KPUMIiHAJIBHOTO TIpaBa, Oepyyu 3a OCHOBY 00’ €KT 3JI0UYHHY.

[Ipu 11bOMYy, BUIOBHIA 00’ €KT — II€ BITHOCHHH OIHOTO BUY, K1 3aXHIIEHI TPYTIOI0
TICHO B3a€MOIIOB’s13aHUX MixK 00010 HOpM OcobmuBoi yactunu KK. Lle no3Bomnse no-
Ka3aTH CXOXICTh NMEBHUX KPUMIHAIBHUX MPABONOPYIICHB, MOJETIIYE BCTAHOBICHHS
HACKPI3HUX O3HAK CKJIAJIB 3JI0YHHIB, CIIPOIIy€ aHaIIi3 3aKOHOaBIOTO MaTepiairy, Hajae
kinacu(ikamisiM KpUMiHaIbHUX MPaBONOpyIIeHb Oibmoi ctpyHkocti [30, c. 154].
JI. M. Tamrox 3a3Hauae, 1o Kiacudikaiis 3JI0OYHHIB TIPOTH IMPABOCYIIST Ma€ TIPAKTHY-
HE 3HAUEHHsI B 3aKOHOTBOPYIH AiSIIBHOCTI — AJIS1 CUCTEMaru3alii HOpM Mpo BiJMOBi-
JTAIBHICTH 3a 3JI0YMHU MPOTH MPABOCYAAS, BUSHAYCHHS MICLA Ti€l YU 1HIIOT HOPMHU
B cucteMi HopM OcobmmBoi yactuan KK Ykpainu [23, c. 176]. [lpaBunbsHuiA BUKITAT
MOJIOKEHB MPO KiIacu(iKalilo 3JI04YMHIB MPOTH MPABOCYA/S BiIrpa€e BaXJIMBY POJIb
y pO3MeKyBaHHI JaHOI TPYITH 3TIOYMHHNX TIOCATaHb 13 CyMIXKHUMH CKJIaJaMH 3JI09HHIB
[18, c. 84].

Ha nymxy C. C. MipomHn4enKka, K0 BUXOAWTH 13 BU3HAYEHOT 3aKOHO/IaBIIEM
CHCTEMH KPUMIHAIbHO-IIPABOBUX HOPM 1 CTPYKTYpHOI T00y0oBH ynHHOTO KpHrMiHaib-
HOTO KOJIeKCy YKpaiHU, TO HAHMOIIUPEHIIIO0 1 OIHOYACHO HAHOUIBII MPHHHSATHOIO,
3aIUTIAETHCS caMe Kiacu(]ikaris 3T0YMHIB MPOTH MPaBOCYAAS 3a iX Oe3mocepenHiM
00’€KTOM, OCKIJIbKA BOHA HalO1IBIIO Mipolo BifoOpaxkae Ti CyCIiibHI BiIHOCHHH,
SIKUM TaKAMH 3JIOYMHAMHA 3aBAAETHCSA Koz [46, ¢. 237]. [Ipu mboMy, BHOKpEMIICHHS
BUJOBHUX 00’ €KTiB MA€ CyTTEBE 3HAYCHHS AJ1s1 GOPMYBAHHS ACP>KAaBHOI MOJITUKHU LIO/I0
OXOPOHHU BiJ] 3TOYMHHHX MOCATaHb MIEBHUX CYCIUIBHUX BIIHOCHH Y c(epi MpaBoCyIs
[46, c. 244].

B ocHoBi OinbmiocTi knacudikariii 31109MHIB TPOTH MPABOCYIAS, SIKI PO3TIISAAIIH-
s BITYM3HIHUMH HAYKOBIIMH, TTOKJIAICHAN CXOKUIA KPUTEPIil 3 TIEBHUMH BapiaiisiMu:
oe3nocepenniit 00’ext (M. 1. baxxanos [14], B. 1. bopucos Ta B. 1. Trottorin [15],
1. C. Biacos ta I. M. Tsoxkosa [ 13], B. B. Bomurens [47], M. I1. Jxyran [18], C. C. Mi-
pomanyerko [46], O. L. [TmyxHik [48]), moxiOHicTh 6e3nocepennix 00’ exti (M. B. Ile-
miTeko [21, 41, 43]), cdepa cycniibHAX BiTHOCHH, SIKMM 3anofitoeThest mkoza (B. L. Tio-
TioriH [49]), a Takoxk cy0’exT 3mounny (M. I1. [xyran [18], M. 1. XaBpontok [30]).

ToOTo HalOIBII PO3NOBCIOKEHUM KPUTEPieM Kiach(iKaLii € CyKyMHICTb CXOKUX
Oe3mocepenHix 00’€KTIB, a OHAM 3 pe3yJbTaTiB Takoi Kiacudikarlii € BHOKpEMICHHS
BUJOBUX 00’€KTIB B MEXaX POAOBOI0 00’ €KTY KpUMIHAJIBHUX MPABONOPYILIEHb IPOTH
MIPaBOCY IS

Hanpuknan, B. 1. Bopucos Ta B. 1. Trottorin yci nependadeni y pozmaini XVII Oco-
omuBoi uactrau KK Ykpainu 3mounHu, BUXOIs4H 3 X Oe3mocepe/iHix 00’ €KTiB, pO3I0-
TJISIOTH HA Taki BUAM (TPyIH): 1) 37I0YMHH, SKi TTOCATAIOTH HA KOHCTUTYIIIHHI TIPUH-
LUIH JiSIbHOCTI, OPTaHiB Ai3HAHHSI, JOCYJIOBOTO CIIJICTBA, IPOKYpPaTypH Ta Cy.y,
B TOMY YHCIIi 1 3710uuH, nependadennii ct. 372 KK Ykpainu; 2) 37104uHH, SIKi TOCATAIOTh
Ha XUTTS, 37I0POB’s, 0COOHCTY OE3IeKy, BIACHICTh CY/I/IiB, HAPOIHHX 3aCiJaTeNiB, IIPH-
CSDKHUX Ta IHIIMX YYaCHUKIB CYIOYMHCTBA; 3) 37I0YMHH, SKi OCATAIOTH Ha BiAHOCHHH,
L ]
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110 320€3MeYyI0Th O/Iep KaHHs IOCTOBIPHUX JIOKa3iB Ta ICTHHHUX BUCHOBKIB Yy CTIPaBi;
4) 31109MHH, SIKi TOCSTAIOTh HA BITHOCHHH, LI0 320€3MeUyI0Th CBOEYACHE PO3KPHUTTS Ta
MIPUCIYCHHS 37I0YMHHUX MMOCATAHB; 5) 3JI0YHHM, SKi MOCATAIOTH HA BITHOCUHH, IO 3a-
0e3neuyroTh HaJle)KHE BUKOHAHHS PillleHb, BUPOKiB, YXBaJl, IIOCTAHOBA CyIy 1 IpHU3HAa-
YEHOTO HUM TToKapaHHs [15, c. 8-9].

Cxoxi kiacudikarii Ha 11’ sITh TPYII 3II0YMHIB TPOTH PABOCYIS 3a iX Oe3mocepes-
HiMu 00’ ekramu HaBojsTh M. . Baxanos [14, c¢. 7-8], C. C. Mipoumaunyenko [20,
c. 16-17], O. 1. Ilmyxwik [48, ¢. 271-272]. B maanx cuctemax kiacudikariii Takumit
CKJIaJ] 3I0YMHY SIK IPUTSITHEHHS 3aBiIOMO HEBUHHOTO 0 KPUMiHAJIBHOI BiAMOBIJaIIb-
HOCTI BIIHOCHUTBCSI IO 3JIOYHHIB, 5K MOCSATAIOTh HA KOHCTUTYIIMHI TPUHIIAIIA TisUTh-
HOCTI OpraHiB JIi3HaHHSA, JOCY/IOBOTO CIiJICTBA, TPOKYPATypH U CYIY.

OO0’ €eKT 1MX 37I0YHHIB 00’ €IHY€ CYCIiIbHI BIIHOCHHH, IKUMH 3a0€3MEUyEThCS J10-
TPUMaHHS OpraHaMu Ji3HaHHS, JOCYI0BOTO CIIIACTBA, IPOKYPaTypH i Cyny KOHCTUTY-
LiHHUX NPUHIMITIB 31iHCHEHHS paBoCcyAis B YkpaiHi. CBO€piJHUM NPaBOBUM TapaH-
TOM JIOTPUMAaHHSI X TPUHIIMIIB € HOPMH KPUMIHAJILHOTO 3aKOHY, SKMMH BCTAHOBJIE-
Ha BiJINOBIJIAIbHICTh 32 3JIOYMHHI MOCATaHHS Ha 3a3Ha4€Hi CyCIuIbHI BigHOCcHHU [50,
c. 135].

Xouda, HeoOXiTHO 3BEPHYTH yBary Ha HasBHICTH 1 IHIMUX Kiacuikamiid 371091HIB
MPOTH MpaBOCYAs 3a BUAoBUMH 00’ ektamu. Hampuknan, M. B. llleniTeko okpeciioe
TaKWil BUIOBHHA 00’ €KT 3JIOUMHIB SK CYCITUTBHI BiTHOCHHH, IO 3a0€31eTyI0Th (popMy-
BaHHS J10Ka3iB a00 iHII01 iH(opMaLlii, 110 Ma€e OLIHOYHUI XapaKTep, i Yyac 3A1HCHEeH-
Hsl IPaBOCY//IS, 1 BIIHOCHTH JI0 BKa3aHOI Kareropii KpuMiHaIbHI MPaBOMOPYIICHHS,
niependaveni crartsimu 371, 372, 373, 383, 384, 385, 386, 387, 396 KK Ykpainu [43,
c. 38-39]. A cepen pewtH 3104HHIB «chepi 3a0e3neueHHs 3IHCHEHHS PaBOCY IS
BUCHHI BUOKPEMITIOE TaKi BUAOBI 00’ €KTH: 1) CYCITiIBHI BITHOCHHH, IO 3a0€3MeUyIOTh
BUPILLIEHHS 3aBJaHb CyAy Mij Yac 3A1HCHEHHs MPaBOCYAS; 2) CYCHUIbHI BiAHOCHHH,
110 320€31e4yr0Th BUPIIICHHS 3aBJaHb, SIKi CTOSTh Mepe]] 3aXUCHUKOM (TIPEICTAaBHUKOM )
0COo0M TIij] Yac 31MCHEHHS MPaBOCYs; 3) CYyCIUIbHI BiJTHOCHHH, IO 3a0€3MeYyI0Th
BHUKOHAHHSI CYJIOBOTO PILIICHHS ITi]] Yac 3/1iicHeHHs npaBocyys [43, ¢. 40—41].

AJie BpaxoByIouH, 10 Oe3rocepeHii BIUTUB Ha popMyBaHHS Ta (DiKCyBaHHS 3I10-
YHHY OUISIXOM IITYYHOTO CTBOPEHHS JI0Ka3iB 00BUHYBaueHHs a00 iHIIo1 anbcudika-
1ii mepexOadeHuil auIe sk 00TsHKyroua o3Haka y 4. 2 cT. 372 KK VYkpainn, vHa Ham
norisiz, OibII NPUIMHATHUM € BCE K TaKW BU3HAYCHHS BUIOBOTO 00’ €KTa yepe3 KOH-
CTUTYLIHHI IPUHIHIN IisUTBHOCTI OPTaHIB JIi3HAHHS, TOCYJ0BOTO CIIi/ICTBA, TIPOKYpa-
TYpH ¥ Cymy, SIKi 3a0€3MeUyI0Th JisUTbHICTh MPABOOXOPOHHHUX OPTaHiB, OpTaHiB MMpo-
KypaTypH Ta CyAy 3 IPUBOAY MPUTATHEHHS 0 KPUMIHAIBHOI BiIIOBIAAIBHOCTI 0Ci0
BHKJTFOYHO Ha ITiICTaBi 3aKOHY 3 JOTPUMAHHSIM yCiX MPOIEeCyaTbHIX BUMOT.

TakuM 4MHOM, IPOTIOHYEMO B MEXKaxX POFOBOTr0 00’ €KTYy KPUMiHAIBHUX HPaBOIIO-
PYUICHB MPOTH MPaBOCY/JIsl BUIUIMTH HACTYIIHI BUJIOBI 00’ €KTH:

1)cycminbHi BigHOCHHU Y cepi AOTpUMaHHS KOHCTUTYIIHHUX TPUHIUTIB JisTb-
HOCTI OpraHiB Ji3HaHHS, JOCYJ0BOTO CJIIJICTBA, IPOKYPATypH U Cyy, sKi 3a0e31eUy0Th
@
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MIPUTATHEHHS 10 KPUMiHAIBHOI BIAMOBIAAIEHOCTI OCI0 BUKITIOUHO Ha ITiJICTaBi 3aKOHY
3 IOTPUMaHHSM YCiX MporecyaibHuX BUMor (ctarti 371, 372,373,374,375,4.2 c1. 376,
376-1, 4. 2 ct. 387, ct. 397 KK Vkpainn);

2)cyCnuibHI BITHOCHHU y cepi HAJICIKHOTO Ta €(EKTUBHOTO JIOCYI0OBOTO PO3CIIi-
JyBaHHS Ta CYJOBOTO PO3INIATy KpUMIHATBHUAX MPoBaKeHb (4.1 ct. 376, crarti 383—
386, 1.1 ct. 387, crarti 396, 400—1 KK Ykpainn);

3)cycminbHi BiTHOCHTH Y cepi 3armodiraHHs mocsATanHs Ha )KUATTS, 370POB s, 0CO-
Oucty Oe3rneKy, MaifiHO CyAJiB, IPUCSHKHUX, 3aXUCHUKIB, IPEJICTABHUKIB 0COOH, 0Ci0,
B3SITUX MiJ 3aXHCT, iX Onu3pkuM poandam (crarti 377-381, 398400 KK Ykpainn);

4)cycnuibHI BIIHOCHHU Y Cepi HAJICKHOTO Ta e(EKTUBHOTO BUKOHAHHS PillIeHb
cyny Ta BinOyBaHHs nokapaHHs (ctarti 382, 388-395 KK Ykpainn).

[Tixrpumyroun migxigx M. B. lllemiTeka mM010 MOKIHBOCTI BUOKPEMIICHHS TTiABH-
JIOBOTO 00’€KTa, TAaKOK BBKAEMO 32 HEOOXi/IHE B CTPYKTYpPi BUAOBOTO 00’ €KTa BUJII-
JIUTH TMiABUJOBI 00’ €KTH, BPAXOBYIOUH BEJIMKHN 0OCAT CyCIIJIbHO HEOE3MEYHHX I10-
csiraHb Ha CyCHUIbHI BIJTHOCHHH y cdepi 3a0e3neucHHs 3A1HCHEHHS paBoOCy .
TepMin «migBumoBUi» 00’ €KT excTpanoioerbess M. B. lllenitbkoM 3 010J0T14HOT
chepwu, e mABKI — I1e HIDKYA, IPIOHIIIAa OJUHUILI B CHCTeMI KiTacuikarlii TBApUHHO-
T'O Ta POCITMHHOTO CBITY, 1110 00’ €THY€ TBApHUH 200 POCIUHH, sIKi MAIOTh OJJHAKOBI 03HA-
KH, 1 BXOJUTH JI0 CKIIa/Ty BHUINOI, KPYIHIIIOI oquHwmIi — Bumy [21, c. 259].

Bepyuu 3a 0CHOBY Takuii MiAXia y BUAOBOMY 00’ €KTi KpUMiHAIBHUX [IPABOIIOPY-
IIEHb, SIKI OCATAIOTh HAa KOHCTUTYIIMHI MPUHIUIK AiSUIbHOCTI OPTaHiB Ji3HAHHS,
JIOCY/IOBOTO CIIIJICTBA, IPOKYPATYPH 1 Cymy, sIKi 3a0€3MeUy0Th PUTATHEHHS 10 KpH-
MiHAJIBHOI BIATIOBIaTEHOCTI 0Ci10 BUKITIOYHO HA TiACTaBl 3aKOHY 3 TOTPUMAHHIM YCiX
MpoIecyaabHIX BUMOT, MOYKHA BHUIIJTUTHA HACTYITHI IMiIBUAOBI 00’ €KTH:

1)cycninbHi BigHOCHHU Y cepi AOTPUMaHHS KOHCTUTYI[IHHUX TPUHIUIIB JisITb-
HOCTI Ta MOXKJIUBICTh HAJIG)KHOTO BUKOHAHHS (DYHKIIIH CTOPOHU OOBUHYBa4YEHHS — Op-
raHiB Ji3HaHHS, JOCYIOBOTO CIiZCTBA, MpOoKypatypu (4.1 ct. 371, crarti 372, 373, 4.2
ct. 387 KK VYkpaian);

2)cycninapHi BITHOCHHU y chepi TOTpUMaHHS KOHCTUTYIIIHHAX TIPUHITAIIIB JisTh-
HOCTI Ta HaJlaHHS MOXIMBOCTI HAJIE)KHOTO BUKOHAHHS (YHKI[IH CTOPOHH 3aXHUCTY
(crarti 374, 397 KK VYkpainn);

3)cycninpHi BiTHOCHHU Y cdepi JOTPUMaHHS KOHCTUTYLIHHAX PUHLUIIB isIb-
HOCTI Ta HaJIaHHS MOKJIMBOCTI HAJIGKHOTO BHUKOHaHHS (yHKIINH cyny (4.2 ct. 371,
cT. 375, 4.2 c1. 376, cT. 376—1 KK Ykpainm).

JeranbHuid IOIIN 00’ €KTIB, HA SIKi MOCATAIOTH KPUMIHAIBHI MIPAaBONIOPYIICHHS
MIPOTH TIPABOCYAIS, Ja€ MOKITUBICTh YITKOTO YCBIIOMIICHHSI MiCIIsl KOXXHOTO CKJIQIy Ta

JUIsL ONTHMAIBbHOTO opMyBaHHs po3ainiB OcobnuBoi yactuau KK Ykpainu.

BUCHOBKH

JUist mpaBHIBHOTO PO3yMiHHA 00’ €KTa, TOOTO TUX CYCHUIBHUX BiAHOCHH, Ha SIKi MO-
csATae MPUTATHEHHS 3aBiJIOMO HEBUHHOTO JI0 KPUMIHAIBHOI BIIMOBIAILHOCTI, JIO-
L J
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LIJTFHUM € CIIBBiTHECEHHs 00’ €KTy KOHKPETHOTO ITPaBOTIOPYIIEHHS 3 YCIEI0 «BEPTH-
KaJLTI0» 00’ €KTIB KPUMIHAIBHUX MPABOMOPYIICHD (3arajibHUM, POJIOBUM, BHJIOBUM
1 6e3mocepeHiM), TTOCTYIIOBO 3BYKYIOUH KOJIO CYyCHUILHUX BiTHOCHH, BiIKUIAIOTH
CYMIXHI CKJIaZI KpUMiHAIbHHUX PABOMIOPYILEHb.

[Ipu oMy, B TIepIly yepry, HeoOX1IHO BU3HAUUTH POIOBHIA 00’ €KT, SIKUM Y KPH-
MiHAJBHUX TPABOMOPYIIEHHSX MPOTH MPABOCYAIS OXOITIOETHCS BCSI CYKYITHICTD
00’€KTiB, Ha AKi BiIOyBalOTHCS MOCSATaHHS MPU BUMHEHHI KPUMiHAJIBHUX MPaBOIIOPY-
IeHb, 0 MicTIThes Y Po3aini XVIII Ocobmusoi wactuam KK Yipainnm, Ta sBise codoro
CYCIILJIbHI BIIHOCHHH y cepi 3a0e3eueHHs 311iHCHEHHS MPaBOCYIs Oe31M0CcCepeIHhO
CYIIOM, TIPOKYPATYPOI0, OpTaHAMH, SIKHMH 3I1HCHIOIOTHCS TI3HAHHS, TOCY0BE CIiICTBO,
BHKOHAHHS CY/IOBUX PillIEeHb Ta 1HITUM YHHOM 3a0e31euy€eThesl (DyHKIIIOHYBaHHS CUC-
TEMH PABOCYJISl, & TAKOXK aJJBOKATYPOIO.

Y momanbIomMy, OIiHIOETHCS HAJIGKHICTh 00’ €KTa KPUMIHATIBLHOTO MPAaBOTIOPYIICH-
HsI JIO TAKOTO BUJIOBOTO 00’ €KTY SIK KOHCTHTYIIIMHI MPUHIIUIN AISUTLHOCTI OpPraHiB fi-
3HAHHS, TOCYAO0BOTO CIIIJICTBA, TPOKYPATypH Ta Cydy, KOTPi 3a0€3MeUyIOTh MisTbHICTh
IIPaBOOXOPOHHUX OPTaHiB, OPTaHiB MPOKYPATYPH Ta CYIy 3 IPUBOJY MPUTATHEHHS 10
KPUMIHAJIbHOT BIIMOBIAAILHOCTI OCIO BUKJIFOYHO HA MiJICTaBI 3aKOHY 3 IOTPUMAHHSIM
yCiX TIpOIeCyaTbHUX BHMOT.

Takox HeoOXiTHO HATOJIOCHUTH Ha KJIacU]iKallii BUIOBUX 00’ €KTiB, 3alIPONOHOBaHIH
y TaHOMY TOCIIKEHHI, a came:

— CycHuIbHi BiTHOCHHH y cepi JOTpUMaHHS KOHCTUTYLIHHMAX MPUHLHIIIB isUThb-
HOCTI OpraHiB Ji3HaHHs, J0CY/JI0BOIO CIIIJICTBA, IPOKYPATyPH U Cyiy, sKi 3a0e3eUyI0Th
MIPUTATHEHHS 10 KPUMiHAJIBHOI BIAMOBIAAIEHOCTI OCI0 BUKITIOUHO Ha ITiJICTaBi 3aKOHY
3 JOTPUMAaHHSM YCiX TpOLeCyalbHUX BUMOT;

— CYCIIIBHI BITHOCHHH y cepi HaJICKHOTO Ta e(HEKTHBHOTO TOCYIOBOTO PO3CIIi-
JTyBaHHS Ta CyJOBOTO PO3MIISAY KPUMIHAILHUX MTPOBAKEHb;

— CYCHUIBHI BITHOCUTH y cdepi 3aro0iraHHs MOCsSTaHHs Ha JKUTTS, 30POB’sI, 0CO-
oucry Oesreky, MallHO Cy/JIiB, TPUCSIKHUX, 3aXMCHUKIB, PEICTaBHUKIB 0CO0H, 0Ci0,
B3SITHX TI1JI 3aXUCT, iX OJIN3BKUM POHUAM;

— CyCIUJIBHI BiTHOCHHHU y c(epi HAIeKHOTO Ta e(heKTUBHOTO BUKOHAHHS PIllICHb
Cyay Ta BinOyBaHHs ITOKapaHHSI.

1 Ik ocTaHHI eTar epe] BCTAaHOBJICHHSIM 0€3MT0CePEeTHROTO 00’ €KTa TOCI Ky Ba-
HOTO CKIIa1y 3JI0YHHY, HeOOX1JHO BHOKPEMHUTH BU3HAYCHHS MOTO IT1IBUOBOTO 00’ EKTY,
a caMe CYCHUIBHUX BIAHOCHH Y cdepi JOTpUMaHHs KOHCTHTYLIHHUX MPUHLIUIIB [i-
SUTHHOCTI Ta MOKIIMBICTH HAJIE)KHOTO BUKOHAHHS (DYHKIIIF CTODOHN OOBHHYBAYECHHS —
OpTaHiB Jli3HAHHS, TOCYJOBOTO CIIiICTBA, IPOKYPaTypH.

Takwif MOCHiMOBHUN MIIAX BU3HAYEHHS 00’ €KTa CKJIaay KPUMIHAJIBHOTO MPaBo-
MOPYIICHHsI Ma€e 0e3CyMHIBHE TEOPETUYHE Ta MMPAKTUYHE 3HAYCHHS, OCKIIBKH 3a0e3-
revye JOCKOHAJIbHE TEOPETUYHE MiJIPYHTSI 3aKOHOTBOPYii Ta MpaBO3acTOCOBHIM JIi-
SUTBHOCTI, HAJ[al0u1 €IMHUN MOXKITUBUHN NUISAX IS MPaBHIBHOTO TIYMa4eHHS Ta 3a-
CTOCYBaHHS HOPM KPUMIiHAJIBHOTO 3aKOHOJABCTBA, 110, 30KpEMa, MPOSIBISETHCS
@
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y TpaBUJIBHIN KBamidikarmii 1ii BHHHUX 0Ci0, BiMeXyBaHHS CYMDKHUX CKIIJiB KPH-
MiHaJIbHUX MPaBONOPYIIEHb Ta IisHb, IKi HE € KPUMiHAIbHO-KapaHUMHU.
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TO MODERN PROBLEMS OF FORMATION AND DEVELOPMENT
OF THE SYSTEM OF AGRARIAN LAW SOURCES

Tpanuniiino Ykpaina — BU3HaHa B CBiTi IOTY)KHa arpapHa KpaiHa, sKa € OJHi€l0 13
HaAMOLIBIINX eKCIIOPTEPiB 3epHOBUX KyAbTyp. Ctanom Ha 2021 pik HalOibIIa YacTKa
B CTPYKTYPi YKPaiHCHKOTO EKCIIOPTY — Maibke 45 % — HaJeKuTh arpapHiil IpoAyKLil;
29% BaJIOTHUX HAAXOIDKEHb Jallo CUTbChKE TOCMOAApPCTBO. Y Taly3i CTBOPEHO MpH-
6mm3Ho 12% BBII. A axmo 6patu 3 XapaoBOIO MTPOMHCIIOBICTIO, TO OyeMo HaOmKa-
tucs 10 20% BBIT2. OcobnuBe 3HaYCHHS /IS CBITOBOT CKOHOMIKH Ta TPOJI0BOIBIOTO
PUHKY arpapHoi MpoayKiii, BAPOOIEHOT Ta eKCIIOPTOBAaHO1 3 YKpaiHH, CBITOBE CITIBTO-
BapUCTBO BIUYJIO 3 IOYATKOM POCIHCHKO-YKPaiHChKOI BilfHU Ta TAMYACOBE PUIIUHEH-
HSIM 30BHIIIHBOT TOPTiBIII B IiH cepi.

3 oMy Ha 3a3HaYCHE, HAa 0COONHBY yBary 3 OOKy JIepiKaBH 3acIyroBye 3a0e3Ie-
ueHHs e(heKTHBHOTO IIPABOBOTO PEryIIOBAHHS arpapHHUX BifHOCKH. MneThes Hacamme-
pel Mpo CTBOPEHHS HAayKOBO-OOTPYHTOBAHMX MPABOBUX MEXaHI3MiB PeTyIIOBaHHS
BIJIHOCHH, SIKi CKJIaJIAalOThCS y MPOIeci BUPOOHHUIITBA CiTLCHKOTOCTIOAAPCHKOT ITPOTYK-

TaKUX MEXaHi3MiB CKJIQIAf0Th JUKEpesa Mpasa, sIKi MOXKHA PO3IVISIATH SK BUTOKH IIpa-

' Peuensist na monorpadiro B. M. €pmonenka «J[xepena arpaproro mnpasa : monorpadis. Oxeca :
Bun. nim «lenbpBeTukay, 2021. 510 c.».

2 HaykoBIi: MU cripaBji Bejnka arpapHa aepxkasa. URL: http://webcache.googleusercontent.com/
search?q=cache:8zn6UhwOeEMJ:www.golos.com.ua/article/346504&hl=ru&gl=ua&strip=1&vwsrc=0
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Ba Ta (hOpMU 30BHIITHKOTO MPOSIBY HOPM ITpaBa y BUTIISIII IPABOBUX akTiB. Came ToMy
3’sICyBaHHSA OCHOBHHX BJIAaCTUBOCTEH, 03HAK, PI3HOBU/IIB 3MICTOBHHUX Ta (hopMambHUX
JDKEpeIl arpapHoro mpasa € OJHUM i3 3aBaaHb (DyHJaMEHTAIbHOI IOPUANIHOI HAYKH.
Bin HaykoBoi 00IpyHTOBAaHOCTI, PO3BHHEHOCTI, BIANOBIAHOCTI 00’ €KTUBHUM CYCI1JIb-
HUM BIJJHOCHHAM JDKEpEJ arpapHoro mpasa 0e3MmocepeIHbo 3aICKUTh e(hEeKTHBHICTh
MpaBOpeaTizamiifHol MPaKTHKH, JepKaBHOI TIOJTITHKY B arpapHii cdepi, o B MiACyM-
Ky BU3HauaTUMe €KOHOMIYHUI PO3BHTOK JICP>KaBH.

BpaxoByroun HaBeneHi BUIIC MipKyBaHH, TpoOJIeMaTHKa pelieH30BaHOT MOHOTpa-
¢ii Bononumupa Muxaiinosuya €pmornenka «/kepena arpapHoro npasay» He BUKIHKAE
3ayBasKEHb IIOJI0 CBOT aKTyalIbHOCTI. BB TOTO, Biipa3y CIIi[ MiKPECIUTH, 110 TIPeI-
CTaBJICHO TPYHTOBHE HAyKOBE JOCIIDKEHHs, sike 0a3yeThcs Ha 3HAYHIN JpKepelbHIl
0a3i 1 mmOoKil aHamiTHYHIA PoOOTI, MpoBeIeH i aBTOpoM. PerienzoBana MoHoTpadis
SIBIISIE THTEPEC SIK 3 TOUKH 30PY CTPYKTYPH, TaK 1 3MICTY.

ono cTpykTypu poOOTH, TO, Ha HAIly AYMKY, BOHa BUIJISIAA€ ONTUMAIILHOIO, JIO-
TIYHOIO Ta MOCIIIOBHOI0. 30KpeMa, CTPYKTYpa CKIATA€THCA 13 IEPEIMOBH, TPHOX PO3-
JIUTIB, SIK MICTSITh IECATH MiAPO3/iTiB, BACHOBKIB Ta MEPeiKy BUKOPUCTAHOI MTPH Tif-
rOTOBIII MOHOTpadil JIiTepaTypH.

Amnazni3 3micty MoHOTpadii Jae 3MOTY KOHCTAaTyBaTH, IO 3iHCHUBIIN 3arajbHy
XapaKTEepUCTUKY arpapHoro Mpasa Ta Horo HKepelt LUISIXOM 3’ sICyBaHHS MOSBU, POpMY-
BaHHS Ta PO3BUTKY arpapHOro Mpasa K raiy3i HalllOHAJTBHOTO MpaBa, HOTo Cy4acHOTO
cpuiHATTA, B. M. €pMoeHKo NpUHIIOB 10 BUCHOBKY 00’ €KTUBHOT NOTPEOU PO3MEIK-
YBaHHS JDKEPEJT arpapHOro Mpasa Ha 3MICTOBHI Ta (hopMalibHi, 3A1HMCHUB X IPYHTOBHUN
aHalli3 Ta BU3HAYHB OCHOBHI PHUCH Ha Cy4aCHOMY €Talli IIPaBOBOTO PO3BHTKY.

Taka cTpykTypa poOOTH JI03BOJIMIA JOCTIIHUKY TOBHOI MIPOK PO3KPUTH 3MICT
OCHOBHHX IPOOJIeM TIOB’I3aHUX 3 CBOJIOIIEI0 KOHIENITYaTbHUX 3aca JUKEPEIT arpap-
HOTO TpaBa, iX BiAMOBIIHUX 0COOIUBOCTEH.

30Kkpema y mepenMoBi aBTOpP OKPECIMB OCHOBHI MPOOJIEMH II0A0 3’ SICyBaHHS 0CO-
OonmuBocTell (popMyBaHHS CUCTEMU JKEPEN arpapHOro mpasa sik 3a0e3nedyBalibHO1
OCHOBH 1 BXJIUBOTO KPUTEPIO MOTr0O ICHYBaHHS Ta, [0 CaAME TOJIOBHE — BU3HAYUB
OCHOBHHUH METOMOJIOTIYHHH TIIX1a A0 AOCIIHKCHHS 00paHol MpoOIeMaTHKH — iHTe-
rpaTUBHMNA. 3a3HaueHe HAJaI0 MOXKIUBICTh YHUKHYTH OJHOOIYHOCTI, BUKOPUCTATH
3100yTKH Teopii mpaBa y cdepi popMyBaHHS Ta PO3BUTKY KOHIETIII] [PKEpEN Mpasa,
a TAaKOXK HAIPAIIOBAHHS IIPE/ICTABHUKIB Taly3eBUX IOPUINYHUX HAYK B aCIEKTI JKEepell
npaBa. OKpiM TOTo, 11e HAJIAJIO0 JOCIHIPKEHHIO BCEOIYHOTrO Ta (yHIaMEHTAIBHOTO Xa-
paxTepy, AOMTOMOTIIO aBTOPY PO3iOpaTUcs B MPOOIeMaTHIli Ta OOTPYHTYBATH 3aIpOIIo-
HOBaHI HAYKOBI MTOJIOKCHHSI.

Bapro moroguTHcs 3 aBTOpOM, 110 HE3BaKAIOUYM Ha OCHOBOIOJIOKHE 3HAYEHHS
JDKEpEIT arapHoro 1pasa, iM Joci He OyJio NMPHUIiIEHO Halle)KHOI yBaru Ta 3MiCTOBHOTO
aHaJ1i3y. BiIMOBHBIIIKCH BiJl IOKTPUHU KOJTOCITHOTO Ta CIIbCHKOTOCIIOAAPCHKOTO Mpa-
Ba, Ta BIIMOBITHUX JDKEPEN, SKi HE BiJMOBIAAIN 00’ €EKTUBHOMY CTaHY Ta PO3BUTKY
CYCIIJIBHUX BiTHOCHH B YKpaiHi, MPOTATOM KUJIBKOX NIECATUPIYb IHCTUTYT JDKEpe
L ]
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IpaBa He OTPUMAB HaJIEKHOI PO3POOKH TIpeCTaBHUKAMHU HAyKH arpapHOTo Tpasa. 3a-
rajioM HaJlalouH BUCOKY OILIIHKY HayKOBUM MOJIOKEHHSIM pelleH30BaH0i MOHOTrpadiuyHoi
po6OTH, BapTO TAKOXK PO3TIISIATH ii SIK CYTTEBHIA BHECOK Y BHPIIIICHHS CKIATHUX ME-
TOAOJIOTIYHUX MPOOIIEM, OB’ A3aHUX PO3BUTKOM rally3i arpapHOro npasa Ta arpapHUX
B1JHOCHH.

He Brarourch 110 1eTanbHOTO ONHCY 3aporoHOBaHUX B. M. €pMoIeHKo 1monoxeHb
JPYTOTo Ta TPETHOTO PO3/iTY, BAPTO, Ha HAII MOTYISI, AKIEHTYBAaTH yBary Ha OKpEMHX
TUCKYCIHHUX aCTIeKTaX TeOPETUIHOTO raTyHKY.

Sk 3a3Hadanocs, aBTOp BHOYJOBY€E TEOPilO PKEPEN arpapHoro npasa 0a3yrouuch
Ha aHaJIi31 CyTHOCTI 1 3MiCTy TaKMX KaTeropiil mpapa sK: [pKepesto mpasa, hopMa mpana,
BHUTOKH TPaBa, 3’ ICyBaHHS 1X CITiBBiAHOIICHHS, CIIIIBHOTO Ta BiIMIHHOTO. 3 OTJISAY Ha
1€ Ba&JKJIIMBUM € BUCHOBOK TIPO Te, 0 (opManbHi (MOXiaHi) Jkepena 6e3nocepeHbo
CTBOPIOIOTH 1 3aKPIIIIIOIOTH TIPAaBHIIA TIOBEIIHKH, TOJI K 3MICTOBHI (TTEPBUHHI) HKepe-
Jla € YNHHUKaMHU, 3 SIKUX BUIUIMBAIOTh MPaBWIIA MOBEAIHKH, SIKi MOTPEOYIOTh MOAAIb-
II0TO 3aKpirIeHHs popMambHIUMH Kepenamu (c. 78). Llpomy BinmoBimae rumropalic-
TAYHHNA TIX1T 10 JPKepes TpaBa, Ha BiAMIHY BiJl MOHICTHYHOTO, KW OTIEPYE JINIIIE
(hopMaIbHO-IOPUIUIHUMH JKEpesIaMy MpaBa.

Brim, memo nmuckyciifHOIO BUTIIAIAE 3alIPONIOHOBaHA aBTOPOM JediHIIis Keper
arpapHOro TpaBa K 3yMOBJICHHUX 00’ €KTHBHHUMH BUMOTaMH CYCIIIBHOTO PO3BUTKY
YUHHWKIB, 0 CIIPUYXHSIOTH BUSIBIICHHS BOJICBUSABIICHHS ACPKABH UM 1HIINUX CYCITiTh-
HUX YTBOPEHB J10 BCTAHOBJICHHSI 3arajlbHUX MPaBHJI MOBEAIHKH Y cepi arpapHUX Bi-
HOCHH, TIPY PO3KPHTTI SIKUX 111 JpKeperia Au(epeHIIFoI0ThCS Ha IEPBUHHI Ta BTOPHHHI.
3 omsAMy Ha 1ie, MOSICHEHHS NOTpeOye po3rJis BTOPUHHUX a00 MOXITHUX JKEpel
arpapHOTo Ipapa He K (GopM BUpasy mpasa ado (hopMalli30BaHUX MPABKII MOBEIHKA
B arpapHii cepi, a came SIK YUHHUKIB, SIKi COPUYHUHSIIOTH BOJICBUSABICHHS JIEPKaBH.

3aciayroBye Ha MATPUMKY 3allpOTIOHOBAHA aBTOPOM KJIacH]iKallis JKepen arpap-
HOTO TIpaBa 3aJIEKHO BiJ HU3KUA KPUTEPIiB: CyTHICTIO, 3MICTOM, IOPUIUYHOIO CHJIOIO,
(hopmoro, yMOBaMH [1ii, HAIIOHAIBHOIO TIPUHAICKHICTIO, TEPUTOPIEI0, YACOM JIii, Tpa-
nuiiiiHicTio. OCOOMUBO TIPUBEPTAE yBary Ta Moxe OyTH LIKaBUM Ta KOPUCHHUM IS
3arajpHOI Teopil MKepen Mmpasa Ta ix KIacudikallii, 3aIpoImoHOBaHUH ITOIUT KEPEI
MpaBa 3a CYTHICTIO Ha JDKepesia arpapHoro mpaBa YKpaiHCHKOTO Hapoay, YKpaiHChKOT
JIeP’KaBH, TEPUTOPIATTEHUX TPOMaJ, CiTbCHKOTOCTIONAPCHKUX MiAMPUEMCTB. 3 1HIIOTO
00Ky, moTpedye YTOYHEHHs a00 PO3BUTKY 3alpOIIOHOBaHA KiacU(iKallis 3 OISy Ha
il «HEeBHKITIOUHMID» XapakTep. M1eThcs Ipo He OXOIUICHHS 3aIPOIIOHOBAHMMHU KPHUTE-
pisiMU 1 3MICTOBHUX 1 (hOPMATBHUX JHKEPEI IIpaBa OJHOYACHO.

3MiCTOBHUM BHIVISIIAE€ TAKOXK aHaJi3 MpoOIeMaTHKH MaTepiaibHUX JKepes mpasa
SIK OJTHOTO 13 BarOMUX YHHHHKIB GopMyBaHHS (POPMATEHO-IOPUINIHUX JKEPEIT TIpaBa,
sKa JIOHMHI HEe OTpUMYBaja HaJeKHOTO TOCTiIKeHHs. BayKIMBUM TakoX BHIAETHCS
XapaKTEepPHUCTHKA arpapHol MOJITHKH, sIKa camMa BHCTYTIAE 1ICHHUM JIKEepelioM IpaBa,
3 OIHOTO OOKY, a 3 1HIIIOTO — Ma€ BaXKJIMBE 3HAYCHHS Ha ()OPMYBAHHS PUHIIUIIIB arpap-
HOTO TIpaBa, arpapHoro 3aKOHOAABCTBA 3arajioM.

@
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HaBeneHi TeopeTnyHi y3araabHEHHS MIOI0 PUHITUITIB arpapHOTO MPaBa, a TaAKOXK
3aCTOCYBaHHsI CUCTEMHOT'O IiIXOAY a0 MOKJIMBicTh B. M. €pMoreHky 3ampomnony-
BaTH LICCTHPIBHEBY CTPYKTYPY NPUHIUIIB arpapHoro mpaea y po3pisi 3arajibHHX,
MDKTally3eBHUX, Tally3eBUX, MiATady3eBHUX, IHCTUTYIIMHNAX 1 CYOIHCTUTYIIHHUX TPUH-
LIMIIIB.

Oxpim TOTO, HU3KA ITOJIOKEHB 3aITPOMIOHOBAHOI pOOOTH € BATOMUMH Ta aKTyaIbHH-
MH. SIK OT: CHiBBIAHOIIEHHS Cy0’ €KTHBHOIO Ta 00’ €KTMBHOIO IpaBa, pojb arpapHo-
MPaBOBOI IOKTPHHH, XapaKTEPUCTHKA OCHOBHHUX PUC Ta BIACTUBOCTEH MIPABOBUX aKTiB,
110 PETYNIOIOTH BITHOCHHH B arpapHiii cdepi Ta iH.

3BUYANHO, 5K y OyIb-sKili HAYKOBii PO3Bi/lli, HE BCi MPOMO3MIIi] i TyMKH BYEHOTO
€ He3alePEUHUMH, JICSAKI 3 HUX € CIIIPHUMHU Ta AUCKyCiitHUMU. OTHAK HAYKOBI IiIXO/IH,
piBEHb apryMeHTaIlii, MeTO0JIOTis BUPIIICHHS HAyKOBUX 3aBJaHb, (OpMa BHKIIATY
Marepiajy BiANOBIIal0Th Cy4aCHOMY PiBHIO PO3BUTKY YKPaiHCHKOI FOPUINYHOI HAYKH.
Tomy BapTO HArONIOCHUTH, IO OLTBIIICTH BUCHOBKIB, OTPUMAaHUX aBTOPOM, 3aCITYTOBYIOTh
Ha [TOBHY IMITPUMKY i BAMAra€e BiAIOBITHOTO PiBHS y3arajJbHIOIOYNX BUCHOBKIB, B TOMY
YHCIIl L1010 BU3HAYCHHS TCHICHLIN PO3BUTKY JPKEPEN arpapHoro mpasa.

TpeacTaBleHe TOCIiIKEHHS TaKOXK Mae MepCIeKTHBY. MneThes Hacammepes mpo
po0IeMy BU3HAHHS JXKEepeJlaMH arpapHoro Ipasa CyA0BOi NPAKTUKH, pimeHb KoH-
crutyuiiinoro Cyny Ykpainu ta €Bponeicbkoro cyay 3 pas JIOAUHH.

Takum 4rHOM, 3aB/ISIKK BJIaJI0 00paHiii MeTomoiorii qociimpkerns B. M. €pmMorieH-
Ky BIAJOCS TIOOJIATH 3acTapisli KOHIENTYya bHI TiIXOAW Ta 3apONOHyBaTH HOBHI
JHUCKYPC LIOZ0 JPKEpe arpapHoro mpasa, X CyTHOCTI, 3MICTY, Kiacudikalii Ta nep-
CIIEKTHUB MTOJAJIBIIIOTO PO3BUTKY 1 YIIOCKOHAJICHHS. 3a3HaUeHEe CTAI0 MOXKITUBUM TaKOXK
3aBIISIKK OOTPYHTOBAHOCTI Ta IMEPEKOHINBOCTI apryMeHTallii, po3p0o0IeHOT0 OHATIHHO-
KaTeropiiiHoro amapary, GyHAaMeHTaIbHIH JKepenbHill 6a3l Ta KOMIUIEKCHOMY ITiJI-
XO1y.

Jlare MoHOTpadiuHe HOCTiKEHHS, 0€3CYMHIBHO CTAHOBUTH HAYKOBO-TEOPETHUHHIA
1 MPaKTUYHUI iHTEpeC, MOXKe OyTH KOPUCHUM HE TUIBKK (axiBISIM 3 arpapHOTo IIpaBa,
aJie CIpUATUME PO3BUTKY 3arajbHOT KOHIIETIIT JPKepell IpaBa B acliekTi Teopii mpasa,
JONOMOXKE PO3POOUTH IPAKTHYHI PEKOMEHAALIIT OpraHaM JepKaBHOI BIIaAX L1010 YI0-
CKOHAJICHHSI IIPAaBOBOTO PETYJIOBAHHS arpapHUX BiTHOCHH B YKpaiHi.

Harania Muxonaisaa Ilapxomenko

Unen-kopecnionaenT HAH Ykpaiau

Unen-kopecnonnent HAIIpH VYkpainu

3aBimyBau Bifjainy Teopii AepKaBH i mpaBa

IncTutyT nepxasu i mpasa imeni B. M. Kopenskoro HAH Ykpaiau
01011, Byn. TproxcesiTuTenscbka, 4, Kuis, Ykpaina
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Bunasrunreo «IIpaBo» HamionanbHoi akanemii mpaBoBUX HayK YKpaiHU
Ta HamioHansHOTO IOpHINYHOTO YHIBEpCUTeTY iMeHi SIpocnaBa Mynaporo,
Byl UepHuiieschka, 80-A, Xapkis, 61002, Ykpaina
Ten./pakc (057) 716-45-53
Caiit: https://pravo-izdat.com.ua
E-mail nns aBropis: verstka@pravo-izdat.com.ua
E-mail nst 3amoBnens: sales@pravo-izdat.com.ua
CBiZIONITBO PO BHECEHHS Cy0’€KTa BUAABHUYOI CIIpaBU
110 Jlep’kaBHOTO peecTpy BHJIABIIB, BATOTOBIIOBAYIB i PO3MOBCIOMKYBAUiB
BHIaBHNYOI mpoxykuii — cepist JIK Ne 4219 Bix 01.12.2011

Burorosneno y npyxapui TOB «[ TIPOMAPT»,
Byn. BecHina, 12, Xapkis, 61023, Ykpaina
Ten. (057) 717-25-44
CBiZIOLITBO MPO BHECEHHSI Cy0’€KTa BUAABHUYOI CIIPAaBU
1o Jlep>kaBHOTO PEECTPY BHIABIIIB, BUTOTOBIIOBAYIB 1 PO3MOBCIO/KYBaUiB
BuaBHAYOT poxykuii — cepist AK Ne 5748 Bix 06.11.2017



Jlna nomamok






